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Regarding subsection (b), the language "Initiate Payment” 1is unclear. The in—
itiation of the payment process may be interpreted to mean anything from the
approval of a Contractors invoice or the signing of a monthly pay estimate to

the actual mailing of the warrant to the Contractor, a process which could
entail from three to ten days (or more), depending cn the remoteness of the
project site or its distance from the finance office.

It is suggested tliat the term "Intitate payment"” be replaced with "lIssue
payment™, in which case the period of time allowed should be changed to 30 days
in order to allow for the time necessary to transmit pay estimates or bills
from a remote project site and to allow for the review and approval of complex
pay estimates such as those involving multi-million dollar contracts with a
multitude of pay items which must all be verified and approved prior to issuing
a warrant.

It should also be pointed out that where subsection (b) uses the language
the contractor submits... a bill for materials or services...", this terminology
is not applicable to most all of the construction contracts administered by
DOT/PF. Firstly, payment for public works contracts 1is not made directly
for materials or services but for items of work for which unit prices are bid.
Secondly, 1in most cases the contractor does not submit a bill. |Instead, a pay

estv.ate is prepared by the State and approved by the Contractor.

It is also unclear whether the Contractor under (b) would be paid on the regular
basis as set up in the contract (monthly or semi-monthly), or whether he/she
could submit weekly or even daily bills.

Subsection (b) is silent concerning the consequences of the Contractor®s failure
to submit the sworn statement regarding prevailing wages.

The following language is suggested for subsection (b) in order to clarify the
above points:

(b) The State shall issue payment to the Contractor, for the amount due under
the public construction or public works contract, within 30 days following
the end of the pay period for which payment is being made. The Contractor
slr Il submit a sworn statement, to the State at the end of the pay period,
certifying that all employees employed on the project during the pay period
by the Contractor and all subcontractors have been paid not less that the
established prevailing rate of pay as determined and published by the
Department of Labor. Failure, by the Contractor, to submit the above sworn
statement shall be cause for the State to delay payment, without interest
or penalty, until such a sworn statement is submitted.

In reference to subsection (c),,lt must be stated that this Department strongly
opposes the principle of a penalty, other than interest on late payments. This
Department has, we believe, an excellent record for making timely payments to
Contractors and it is not anticipated that such a penalty provision would ever



be used, were it inacted. Our general contract provisions, 1in every construction
contract, contain an administrative claims clause which provides the vehicle to
remedy inequities or disputes whenever they may occur. Such an avenue has
always been available to our Contractors and is believed to be much more equi—
table than an automatic penalty for an event, regardless of its causation or
circumstance.

It is recommended that the interest payment provision in (c) be retained, but
that the 10 percent penalty provision be deleted.

Regarding subsection (d), interest on retainage, the following language is
suggested for the second sentence in order to clarify the beginning of accrual
of interest:

Interest on retainage accrues from the thirtieth day following the end oi
the pay period from which the retainage is withheld until the date of
payment to the Contractor.

Under definitions, Section 36.95.010, the term Contractor must apply only to
the prime Contractor as the contract is only between the prime Contractor and
the State. The term "unskilled”™ in (2) should not be used to describe a mechanic
or a surveyor but could apply to a laborer. In (3), "Public Construction" or
"Public Works™, the terms "onsite"™ and "real property™ w" lid not apply to State
ferries constructed under contract with this Department. It is suggested that
"on-site” be deleted and the term "real Proper."y" be changed to “public
Property"”. (Reference Blacks Tixw Dictionary for these terms.) The definition
of "retainage™, (0), would be improved by re-wording as follows:

(6) "Retainage" means money, or other contingency which the Contractor has
earned as evidenced by approval of the applicable pay estimate, which 1is
withheld from the Contractor until the completion of the contract.

The above comments are made in the Interest of making the proposed legislation a
more meaningful and concise document, as it would apply to the Department of
Transportation ~nd Public Facilities, which will hopefully accomplish 1its
intended pur.. = without unduly increasing the cost or adversely affecting the
quality of tructlon projects built with public funds.

Enclosure: Copy of CS SS HB 146 (I1RC)



FISCAL NOTE

r* Bill/Resolution No. C?5SHB 146 (Franaf)
Title Re payment procedures on certain public contracts
Requested by House Finance Date 3/22/82~

Il. FISCAL DETAIL
Agency Affected, DOT/PF
Program Category Affected,
BRU, Program, Or Subprogram(s) Affected
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 Fy 83 FY 84 FY 85 FY 86 FYy 87

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

T*TAL “135.0  135.0

FUNDING (Thousands of Dollars)

GENERAL FUND 135.0 135.0
FEDEi"AL FUi1JDS
OTHER (Specify Source)

POSIT. DNS

FULL TIME l
PART TIME
TEMPORARY

I1l1. ANALYSIS (See Fiscal Note Preparation Instruction, Section II1)

Costs are those assoc\ ed only with payment of interest on retainage. It is
assumed that the retainage on future contracts will _en.iin stable.

Projection of costs concerning interest on payments after 60 days and payment
of penalty is not possible. There will be very few cases where this will occur;
we are opposed to the principle of paying penalty. Interest payments are
appropriate however.

1V. DATE 3/22/32 PREPARED BY ,Jon Srrihnpr
AGENCY bor/P P
Original: Legislative Finance PHONE  HLs"- 3.~<n
cc: Budget and Management
Prime Sponsor (First Legislator Named)
32-0G1 (Rev. 12/81)
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- . THE LEGISLATURE OF THF STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No. SC SS HB 146 - Relating to payment procedures on
Title certain public contracts

Requested by lahnr .. Tommprrp flnnnm*tt.pp Date 2/3/R2

FISCAL DETAIL ; -

Agency Affected Department of Transportation & Public Facilities

Program Category Affected Design and Construction

BRU, Program, Or Subprogram(s) Affected

(Note: |If iuore than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 86 Fy 87

PERSONAL SERVICES

TRAVEL

COM™ "(ACTUAL

C0? CITIES

EQl « NT .
LM 7 STRUCTURES

GRAN.-,CLAIMS,ETC.

TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

36.90.001 (a) Direct Cost is loss of interest on 20% of contract amount

for 73 days. 20% of $300 million = $60 million. Assume
State earns 12% on its money. Then, $60 million (0.12)
/ 73\ = $1.44 million.

365

Indirect Cost is increased cost of bonding (assume 0.5% of
contract) $300 million (.005) - $1.50 million.

(b) Interest on retainage is calculated at $135,000.

Estimated total annual cost of this bill is $3,075,000.

IV. DATE February 11, 1CS2 prepared BY Jerome A. Murphy
AGENCY mT/PF
Original: Legislative Finance PHONE ~65-3900

]

Budget snd M?.n?.gernent
Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)



DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES // WNI%\)J(?’_WAO&(A 9811

/ (TELEX 00945 337)

February 18, 1982

Re: CS SS HB 146(L&C)
Relating to Payment Procedures
on Certain Public Contracts

HonorrFle John Fuller, Chairman
House Rules Committee

Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Representative Fuller:

We have reviewed the referenced version of House Bill 1-16(L&C) and believe
that this proposed legislation 1is both wunnecessary, as it applies to this
Department, and not in the best interest of the State, 1in general. Should
it be determined, however, that it should be pursued, the following comments
and recommendations are hereby offered for your consideration.

It is recotnnended tE t subsection 36.90.001(a) bet deleted. The payment, to
the contractor, of 6% of the contract amount prior to beginning work is not
only fiscally unsound but also would increase the risk of contractors not per—
forming < le work in a timely manner.

This Department already operates under policies which minimize the requirements
of interim financing by Contractors without increasing the risk to the bondsmen
or increasing the premium. In most contracts, a mobilization pay item allows
the contractor to recover move-in and set-up costs very early in the job.
Contractor payments are made monthly or semi-monthly at the Contractor®"s re—
quest. Retainage 1is held to a bare minimum on lump sum contracts and is not
held at all on n»st highways, airports and harbors contracts. Provisions are

made which pay for stockpiled materials on the job site prior to incorporation
into the project and on buildings contracts bonding, 1insurance and bidding

expenses are paid immediately after the notice to proceed is 1issued. These
policies were developed through cooperative efforts with the contracting in—
dustry in an effort to minimize financial problems while still maintaining a

competitive bidding atmosphere.



Representative John Ful 2- February 18, 1982

Regarding subsection (b), the language [Initiate Payment" 1is unc..ear. The in—
itiation of the payment process may be interpreted to mean anything from the
approval of a Contractors invoice or | 3 signing of a monthly pay estimate to

the actual mailing of the warrant to the Contractor, a process wtuch could
entail from three to ten days (or more), depending on the remoteness of the
project site or its distance from the finance office.

It is suggested that the term "Intitate payment"™ be replaced with "lIssue
Payment”, in which case the period of time allowed should be changed to 30 days
in order to allow for the time necessary to transmit pay estirr .tes or bills
from a remote project site and to allov. for the review and approval of complex
pay estimates such as those involving multi-million dollar contracts with a

itude of pay items which must all be verified and approved prior to issuing
a rrant.

It should also be pointed out that where subsection (b) uses the language "

the contractor submits... a bill for materials or services...", this terminology
is not applicable to most all of the construction contracts administered by
DOT/PF. Firstly, payment for public works contracts is not made directly
for materials or services but for items of work for which unit prices are bid.
Secondly, in most cases the contractor does not submit a bill. Instead, a pay

estimate is prepared by the State and approved by the Contractor.

It is also unclear whether the Contractor under (b) would be paid on the regular
basis as set up in the contract (monthly or semi-monthly), or whether he/she
could sul nit weekly or even daily bills.

Subsection (b) is silent concerning the consequences of the Contractor®s failure
to submit the sworn statement regarding prevailing wages.

The following language is suggested for subsection (b) in order to clarify the
above points:

(b) The State shall issue payment to the Contractor, for the amount due under
the public construction or public works contract, within 30 days following
the end of the pay period for which payment is being made. The Contractor
shall submit a sworn statement, to the State at the end of the pay period,
certifying that all employees employed on the project during the pay period
by the Contractor and all subcontractors have been paid not less that the
established prevailing rate of pay as determined and published by the
Department of Labor. Failure, by the Contractor, to submit the above sworn
statement shall be cause for the State to delay payment, without interest
or penalty, until such a sworn c tement is submitted.

In reference to subsection (c\.it must be stilted that this Department strongly
opposes the principle of a ialty, other than interest on late [tayments. “This
Department has, we believe, an excellent record for making timely payments to
Contractors and it is not anticipated that such a penalty provision would ever



be used, were it inacted. Our general contract provisions, 1in every construction
contract, contain an administrative claims clause which provides the vehicle to
remedy inequities or disputes whenever they may occur. Such an avenue has
always been available to our Contractors and is believed to be much more equi—
table than an automatic penalty for an event, regardless of its causation or
circumstance.

It is recommended that the interest payment provision in (c) be retained, but
that the 10 percent penalty provision be deleted.

Regarding subsection (d), interest on retainage, the follovang language 1is
suggested for the second sentence in order to clarify the beginning of accrual

of interest:

Interest on retainage accrues from the thirtieth day following the end of
the pay period from which the retainage is withheld until the date of
payment to the Contractor.

Under definitions, Section J6.95.010, the term Contractor must apply only to
the prime Contractor as the contract is ¢ between the prime Contractor and
the State. The term "unskilled” in (2) should ,ot be used to describe a mechanic
or a surveyor but could apply to a laborer, fo (3), "Public Construction" or
"Public Works™, the terms "onsite" and "real property”™ would not apply to State

ferries constructed under contract with this Department. It is suggested that
"on-site" be deleted and the term "real Property”™ be changed to "public
Property™. (Reference Blacks Law Dictionary for these terms.) The definition

of "retainage”, (0), would be improved by re-wording as follows:

(6) "Retainage” means money, or other contingency which the Contractor has
earned as evidenced by approval of the applicable pay estimate, which is
withheld from the Contractor until the completion of the contract.

The above conments are made in the interest of making the proposed legislation a
more meaningful and concise document, as it would apply to the Department of
Transportation and Public Facilities, which will hopefully accomplish 1its
intended purpose without unduly increasing the cost or adversely affecting the
quality of construction projects built with public funds.

Enclosure: Copy of CS SS HB 146(L&C)






OFFERED: In the House By Cuddy

TO: CS FOR HOUSE BILL NO. 154 (State Affairs)

Page 1, line 13:
After "who", 1insert "gave the public official or candidate a gift of

cash or who"

Page 1, line 26:

Delete "(A) a gift of cash;" and redesignate remaining subparagraphs



OFFERED IN THE HOUSE BY Cuddy

TO: CSHB 154(SA)

Page 2, line 18 and 19:
Delete all material and insert:
"(e) A gift from a person who is the spouse of or is related by
blood within and including the third degree of kindred to the public
official or candidate does not ,need _to-be reported under this

section. ~ 7 L- /

A m / -1t > e



. pPPsph

AMENDMENT
OFFERED: In the House By Phillips

TO: CS for House Bill No. 154 (State Affairs)

Page 2, line 20
Delete all material and insert:

"* Sec. 3. This Act takes effect January If 1982."



OFFERED: In the House By Phillips

TO: CS for House Bill No. 154 (State Ar"f-iirs)

Page 1, line 13

Delete “purchased™ and 1insert "entered into a contract to purchase



LEIS AIME AFARS AENCY

MEMORANDUM April 3, 1981

SUBJECT: Section-by-section analysis of Rules
amendments to CSHB 154

T0: Representative Sally Smith, Chairman
House Rules Committee

FROM: Richard A. Bradley
Legislative Counsel-d-2

BY: Keith B. Levy _
Legislative Legal Extern

AS 39.50.030(b) enumerates what must be included 1in
disclosure statements by public officials and candidates.
CSHB 154 adds several items to that li”c. Specificslly,
paragraph (9) requires disclosure of the names of certain
lobbyists and paragraph (10) requires disclosure of certain
persons making cash gifts to public officials or candidates.

Amendment No. 2 (there is no Amendment No. 1) by
Representative Cuddy changes what a candidate or public
official must disclose about lobbyists. Instead of only
reporting the names of lobbyists who purchase goods or
services in excess of a certain value from him, he will also
have to report the names o” lobbyists who gave any gift of
cash.

Amendment No. 2 also remow the requirement that a
candidate or public offic V. report any gift of cash.
Instead, he must report omy those specific types of gifts
listed in Sec. 30(b)(10) as added in this bill.

Amendment No. 3 by Representative Cuddy changes the list of
persons whose gifts a candidate or public official is excluded
from reporting. Instead of excluding gifts from a spouse,
child, mother, father, brother or sister, the amendment
excludes the spouse and any person related by blood within



and including the third degree of kindred to the public
official or candidate.

Amendment No. 4 by Representative Phillips changes the
effective date of the Act from July 1, 1981 to January 1,
1982.

Finally, Amendment No. 5 by Representative. Phillips changes
the requirement that a candidate or public official report
the names of lobbyists who purchased goods or services 1in
excess of a certain amount from him. Instead, he must
report the names of lobbyists who entered into a contract to
purchase goods or services 1in excess of a certain amount
irom him.

KBL:Ijb

Enclosure
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JUNEA'J. ALASKA 99811
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LE33 AMVE AFARS AAERNCY

MEMORANDUM April 6, 1981

SUBJECT: Financial disclosure
(CSHB 154 (Rules))

TO: Representative Sally Smith
Chairman, House Rules Committee

FROM: Richard A. Bradley
Legislative Counsel 3

You have requested a further review of the effect of the
floor amendments to HB 154, a bill proposing amendments to
AS 39.50.030.

AS 39.50.030 constitutes a core section of the financial
disclosure/conflict of interest law: it determines what 1is
required in a financial disclosure statement. The provisions
of the bill do not amend existing requirements; rather, they
add new areas of information required on the financial dis—
closure statement.

Note that the existing eight areas of concern under

sec. 30(b) are broad ranging; they ask for information
regarding the financial activities of the public official or
candidate but do not seek to limit the source of the infor—
mation to contacts with "lobbyists™. The word "lobbyist"”
did not appear within the provisions of AS 39.50 before the
amendments proposed in this bill.

Paragraph (9) as added in the bill requires disclosure of

the specified activity by a public official or candidate

with a lobbyist; paragraph (10) requires disclosure of the
specified activity by a public official or candidate with
anyone and paragraph (11) asks the public official or candi—
date to identify a person known as a lobbyist, as a

contractor or vendor with the state, or employee of the

state who is related to the nublic official or with whom the
public official or candidate has identified business relation—
ships .



The first amendment, Amendment No. 2, adds the phrase <“gave
the public official or candidate a gift of cash or" at page 1,
line 13 of the State Affairs committee substitute; it simul —
taneously deleted the requirement in 3ec. 30(b)(10) that "a
gift of cash™ from anyone be reported.

The amendment was somewhat ambiguous grammatically. As we
prepared the committee substitute incorporating the amend-—
ments, there was debate in this office as to whether the
amendment should be placed with or apart from the conditional
phrase: "in excess of $100". As | viewed the location of
the amendment, it seemed grammatically to be apart from the
limitation - to picb up all cash gifts. The revisor dis—
agreed and suggested that the "gifts" were to be treated
like contracts; the first $100 worth were excluded from the
report. I considered the matter closed and drafted it the
way it appears when Jack Chenoweth, the drafter of the
amendment, said that the goal of the sponsor, Repre-—
sentative Cuddy, was to require the disclosure of all cash
gifts from a lobbyist -- but not otherwise. IT the person
making the gift is not a lobbyist, the reporting threshold
is not reached. We believe that goal 1is achieved in the
bill.

Note that the effect of the amendment, when contrasted with
the State Affairs committee substitute, 1is to minimize the
reports that must identify the receipt of cash. In the
State Affairs committee substitute, all cash gifts are
reported; in the Rules committee substitute resulting from
the floor amendments, cash is reported onl¥ if received fronm
a lobbyist and then only when it exceeds

Note that as adopted the amendment seems consistent with the
thresholds in AS 24.45.051(3) and in AS 24.34.061(b)(4).

The former section requires a lobbyist to report "the date
and nature of any gift exceeding $100 in value made to a
public official and the full name and official position of
that person™; the latter section requires the employer of a
lobbyist tg disclose "the date and nature of any gift
exceeding $100 in value made to any public official and the
full name and official position of the recipient of each
gift".

Under the State Affairs committee substitute lobbyists would
not need to report the gift but public officials and candi-



Representative Sally Smith
Page 3
April 6, 1981

dates would; the Rules committee substitute will establish
equal thresholds for the reports of both lobbyists and
public officials and candidates.

Amendment No. 3 by Representative Cuddy changes sec. 30(e),

added by this bill. The former provision eliminated reports

of gifts from a spouse, a child, a mother or father, or a
brother or sister. The amendment eliminates reports from a
spouse or from a person "related by blood within and included

the third degree of kindred to the public official or candidate".

It does not appear that the phrase "third degree of kindred"
has been used in the statutes. I located the phrase "second
degree of kindred” in two places: AS 39.10.010, an anti—
nepotism law prohibits employment of a person related "by
blood within and including the second degree of kindred"™ to
the executive head of the department or agency; AS 16.05.407
permits a nonresident to hunt for big game either with a
guide or a person who is an Alaskan resident "within and
including the second degree of kindred".

The concept is a measurement of blood relationships used
most frequently with regard to descent and distribution in
estates where no will has been leit. As 26A C.J.S., Descent
and Distribution, Sec. 22, reports:

Since kindred [relatives] of the degree nearest to the
intestate [a person dying without a will] succeed to
his estate to the exclusion of those of more distant

degree, . . . it is important . . . to ascertain the
relative degree of kinship between the intestate and
the several claimants. In most states, the civil law

rule of ascending from the intestate to a common ancestor
and descending from him [the common ancestor] to a claimant,
reckoning a degree each _generation, both in the ascending
and descending lines, id followed in reckoning dgrees

of consanguinity.

Thus children and parents are kindred of the first degree to

a given person. Grandparents, grandchildren, and brothers

and sisters are kindred of the second degree to a given person.
And kindred of the third degree includes, for a given person,
great-grandchildren, great-grandparents, uncles, aunts, nephews,
and nieces.



Note that the relationships described are limited to those

qualifying by "blood". Relationships resulting from marriage
are excluded.

The fourth amendment delays the effective date of the Act
from the date in the State Affairs committee substitute,
July 1, 1981 to January 1, 1982. To the extent that a
reporting year 1is a calendar year (see AS 39.50.030(b)), the
amendment may foster some administrative convenience.

Amendment No. 5 changes the language within sec. 30(b)(9)(B)
which would have required the reporting of the names of

lobbyists who "purchased™ goods to read rather that a report
is required on lobbyists who "enter into a contract to
purchase goods".

Jack Chenoweth tells that the purpose of the amendment is to

eliminate any requirement that essentially casual, cash trans—
actions be reported.

IT I may assist further, please advise.

RAB:1jb
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Original Sponsor: Rules Committee Offered: 3/2.3/81
Referred: Rules

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSE BILL NO. 154 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to financial disclosure: and provid—
ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 39.50.030(b) 1is amended by adding new paragraphs to

read:

(9) the name of a person known by the public official o\~
candidate to have been a lobbyist during the preceding calendar year
who purchased goods or services

(A) in excess of $100 from a
O) sole proprietorship owned by i.he public
official or candidate:
(ii) partnership in which the public official or
candidate is a partner;
(B) in excess of $1,000 from a partner of hUn public
official or candidate; or
© in excess of $100 from a corporation over 50
percent of the stock of which is owned by the public official or
candidate;
(10) the name of a person from whom he received during the
preceding calendar year (h\
Lillu (y 06,nA-(A) a gift f cnohr- T
) (B) a single gift net of cash having a reasonable value

in excess of $100i

(C) gifts other than cash having an aggregate reason-

-1- CSHB 154 (SA)
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able value in excess of $250i
(1) the name of a person known by the public official
candidate to have been a lobbyist, or a contractor or vendor who does
business with the state, or an employee of the state during the preced—
ing calendar year who is
(i) % partner, officer, or director of a corporation in
which the public official or candidate is a partner, officer,
director, or employee, with a description of the legislative or
administrative matters which were the object of the activity of
the lobbyist, the contractor orvendor who does business with the
state, or employee of the statej or
® a spouse child, mother or father, brother
sister of the public official or candidate.
* Sec. 2. AS 39.50.030 is amended byadding new subsections to read:
(d)A c. .ipaign contribution reportedby a public official or
candidate under AS 15.13 does -nt need to be reported under this sec—
tion.
(e) A gift from a spouse, childl, mother cm fathbr, brother or)
sister does not neec” to be reported under this section.

* Sec. 3. This Act takes effect July 1, 1981. \f

-2- CSHB 154(SA)
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LEA3 AIME AHFAIRS AARNCY

MEMORANDUM April 3, 1981

SUBJECT: Section-by-section analysis of Rules
amendments to CSHB 154

TO: Representative Sally Smith, Chairman
House Rules Committee

FROM: Richard A. Bradley <T?
Legislative Counsel~<-2

BY: Keith E. Levy L
Legislative Legal Extern

AS 39.50.030(b) enumerates what must be included in
disclosuie statements by public officials and candidates.
CSHB 154 adds several items to that list. Specifically,
paragraph (9) requires disclosure of the names of certain
lobbyists and paragraph (10) requires disclosure of certain
persons making cash gifts to public officials or candidates.

Amendment No. 2 (there is no Amendment No. 1) by
Representative Cuddy changes what a candidate or public
official must disclose about Ilobbyists. Instead of only
reporting the names of lobbyists who purchase goods or
services in excess of a certain valtle from him, he will also
have to report the names of lobbyists who gave any gift of
cash.

Amendment No. 2 also removes the .requirement that a
candidate or public official report any gift of cash.
Instead, he must report only those specific types of gifts
listed in Sec. 30(b)(10) as added in this bill.

Amendment No. 3 by Representative Cuddy changes the list of
persons whose gifts a candidate or public official 1is excluded
from reporting. Instead of excluding gifts from a spouse,
child, mother, father, brother or sister, the amendment
excludes the spouse and any person related by blood within



and including the public
official or Candida

Amendment No. 4 by Representative Phillips changes the
effective date of the Act from July 1, 1981 to January 1,
1982.

Finally, Amendment No. 5 by Representative Phillips changes
the requirement that a candidate or public official report
the names of lobbyists who purchased goods or services in
excess of a certain amount from him. Instead, he must
report the names of lobbyists who entered into a contract to
purchase goods or services 1in excess of acertain amount
from him.

KBL:1jb

Enclosure






COMMITTEE REPORT

W - r *rxm

HOUSE
FURTHER:
Date or.' ' 22, 1981
Mr. Speaker:
The Committee on Rules has had hb 155
"An Act relating to legislative contracts.”
under consideration and reports it back as follows:
[ J do pass [ 1 do not pass
[ ] do pass with attached amendments(s)
[x ] same title
Cxx3 replace with CS for mt 15c¢c (panesy [ 1 new title
and recommends no pasa.
[ 1 AND attaches a "Letter of Intent” [ 1 New Fiscal Note
[ 1 reports it back without recommendation
[ ] referred to the Committee
MEMbERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:
a
L
* l -1
CHAIRMAN

H 60 (Rev. 3/81)
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AMEN

Offered in the HOUSE

TO: CSHB 156(State Affairs)

Page 1, line 18:

Delete "or

Page 1, line 20:
After "AS 37.05.230" insert

(5) the

D MENT #1

or

service

By Phillips

hl -

is to be provided by an agency or dep

ment of the state government or by a municipality.”



AMENDM ENTI2

Offered in the HOUSE

T0: CSHB 156 (State Affairs)

Page 2:

Delete all material on lines 18 and 19

Page 2, line 20:

Change "(4)" to "(3)"

By Phillips



Offered in the HOUSE BY PHILLIPS

TO: CSHB 156 (SA)

Page 3, following line 20; Insert:
Sec. 24.23.050. DEFINITION. In t.\\s chapter, "services"™ means
professional personal services characterized by skilled, technical, or

specialized personal services rendered to the agency or a committee.



By Meekins

CS Hb 156 (State Affairs)

Page 1, line 13: delete "the contract amount does not exceed $5,000;"
insert " the total amount of a contract or contracts
awarded to a person in a twelve-month period

does not exceed $5,000;"

Page 1, line 21-23: delete (b)

Page 2, line 8: de.l,te (1), renumber existing subparr graphs accordingly

age 2, line 18; after "required,"” 1insert "are professional services
which"



House of Representatives

Committee on Rules

Official Business
M EMORANTDUWM

TO: Members of the Rules Committee
FROM: Rep. Sally Smith
Chair, Rules Committee
RE: HB156
DATE: April 3, 1981

Legal Seriices was unaole to prepare an analysis
attached three proposed amendments. However,

n
Pouch V
State Capitol
Juneau, Alaska 99811

vices attorney Jack Chenoweth will be attending the meet—

ing to addrest questions you may have on the effect of

these amendments to the bill.



POUCH Y - STATE CAPITOL
- =
| d D I I a TM JUNEAU. ALASKA 99811
907-465-3800

MEMORANDUM April 17, 1951

SUBJECT: Legislative contracts
(CSHB 156 (?ules))

TO: Representative Sally Smith
Chairman, House Rules Committee

FROM: Richard A. Bradley
Legislative Counsel

You have requested an analysis of the amendments proposed
for a Rules Committee Substitute to HB 156, a bill dealing
with legislative contracts.

The first amendment that 1 have is an amendment by
Representative Meekins. His amendment deletes the phrase
"the contract amount does not exceed $5,000;" on page 1,
line 13 of the bill. He proposes to add in its place:

the total amount of a contract or contracts awarded to
a person in a twelve-mcnth period does not exceed $5,000;

His amendmet,” further deletes (b) at lines 21 - 23 on page 1;
on page 2, line 8-he proposes to delete (1) and to renumber
the remaining paragraphs. Finally, his amendment would add
"are professional services which” after "required"™ on page 2,
line 18. s

The basis for the amendment was the conclusion that the bill
was not effective in its goal to limit contracts for services
to $5,000 a year. The State Affairs Committee had requested
amendments toward r.hat end; for reasons involving essentially
nothing more than ftatutory construction, it had been concluded
that the goal was “".lot achieved.

The first three aspects of the Meekins amendment achieve
this goal, we believe.



Representative Sally Smith
Page 2
April 17, 1981 -

The last aspect of the amendment deals with a different
problem: while 1t seems clear that the language of

sec. 24.23.020(b)(3) was intended to reach only
professionals such as lawyers or accountants, the language
was thought to be uncertain in its scope. The addition of
the language solves that uncertainty; it now reads that a
request for proposals need not be expended if

(3) the services required are professional services
which may, by law or regulation, be provided only by a
person licensed to perform the service;

Representative Phillips offered several amendments.

One amendment adds another exception to the list of

contracts for services to which the chapter does not apply:

to "service" "provided by an agency or department of the

state government or by a municipality”. The exclusion 1is,

it seems, r/holly within the apparent policy goal of the bill
to limit the possibility of the award of legislative contracts
to arguably favored individuals.

A separate amendment offered by Representative Phillips deletes
the exception under sec. 24.23.020(b)(3) for contracts performed
by professionals, almost uniformly by lawyers or accountants.
As 1 understand Representative Phillip®s goal, h/.s view was
that if the services offered by these professionals were

unique such that they constitute a single source, then

sec. 24.23.020(b)(2) authorized the negotiation of a

contract. And if the services were not unique, then he saw

no reason why these professional groups should be excluded

from the goals of the act. The decision may or may not oe
reasonable; 1in my judgment, the matter 1is uniquely appropriate
for legislative judgment.. | note in the past that professional
ethics of the legal pr “ession and very likely the accounting
profession would have »wed a response to a request for
proposals as akin to w rtising and thus unethical. In my
judgment, those days are past and 1 do not believe that the
elimination of the protections to attorneys or accountants
presents any ethical problems. The committee should

recognize that this amendment and the last aspect of
Representative Meekins®™ amendment are not consistent.

An amendment by Representative Phillips defines "services"
under the proposed AS 24.23 to mean "personal services



characterized by skilled, technical, or specialized personal
services rendered to the agency or a committee™.

As 1 understand the purpose of the amendment, Repre—
sentative Phillips had a discussion with Dick Berg, director
of Legislative Affairs Agency administrative services. As a

result of the discussion, Representative Phillips properly
concluded that the purpose of the bill was to regulate
contracts for personal services. But, as he noted, the term
"services" was not defined. This amendment provides such a
definition, presumably within the intent of the sponsors.

RAB:1jb
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MEMORANDUM April 3, 1981
SUBJECT: Legislative Contracts
(CSHB 156 (State Affairs))
TO: Representative Sally Smith, Chairman
House Rules Committee
FROM: Billy G. Berrier
Director

Division of Legal Services

As requested 1 hrve looked at two areas of this bill and |1
would suggest clarifying amendments.

In sec. 24.23.010 it is my understanding that the intent 1is
that the $5,000 limit may not be exceeded by use of a series
of contracts under $5,000 to die same person.

I think that (b) in the committee substitute creates an
ambiguity since the $5,000 limitation in (a)(l) (page 1,
line 13) 1is a limitation separate from the remainder. For
example the competitive bid procedure excepted in (a)(4)
clearly should be available as an option in large contracts.

I would suggest that sec. 24.23.010(b) (page 1, lines 21-23)
be deleted and (a)(l1) be changed to read:

(€H) the total amount of a contract or contracts
awarded to a person in a twelve-month period dees not
exceed $5,000;

In connection with this sec. 24.23.020(b)(1) (page 2,

line 8) should be deleted as redundant since if the chapter
does not apply to contracts under $5,000 the requirement for
a request for proposals does not apply.

The second area 1is the exemption in sec. 24.23.020(b)(3)
(page 2, lines 18 and 19). It is my understanding that the



is to exempt services requiring exercise of
professional judgment. Although today the term "pro-—
fessional™ is often used very broadly, the context would
nanow the meaning. I would suggest the exemption read:

intent here

The services are professional services which may, by
law or regulation, oe performed only by a person

licensed to perform the services.

BGB:1jb



Official Business

House of Representatives

Committee on Rules n
Pouch V

State Capitol
Juneau, Alaska 99811
M EMORANTDUMWM

TO: Members of the Rules Committee
FROM: Rep. Sally Smith

Chair, Rules Committee
RE: HB156
DATE: April 3, 1981
Legal Services was unable to prepare an analysis, for the
attached three proposed amendments. However, Legal Ser—
vices, attorney Jack Chenoweth will be attending the meet—
ing to address questions you may have on the effect of
these amendments to the bill.



House of Representatives

Committee on Rules
Pouch V

State Capitol

Official Business Juneau, Alaska 99811

M EMORANDUM

TO: Members of the Rules Committee
FROM: Rep. Sally Smith
Chair, Rules Committee
RE: HB156
DATE: April 3, 1981

Legal Services was unable to prepare an analysis for the attached
three proposed amendments, however, Lega, Services Attorney
Jack Chenowith will be attending the meeting and 1ibo addrtess
questions you may have on theiaffectlof these amendments to

the bill. . \



FREE Committee

11B156
Recommended Amendments

(&

X"it  Sec 24.23.020(a) (Page 2, line 3 - last sentence in subparagraph)
- The FREE Committee believes that this sentence provides loopholes to allow
informal soliciation of contracts. Emphasis should be on formal public

advertising.

provides that the contract award amount is to be stated
on the first page of the contract. The FREE Committee is recommending that
the language should be more specific and require that the contract amount be

included on all research reports which are a product of such a contract.

3. The FREE Committee also recommends that a payment procedure be outlined

in this bill. Said payment would be based on work performance and wouldnot
be received until portions of the contact had beencompleted. There would

be no prepayment for services at time of contract award.

Bill Berrier™s response to above recommendations:

1. Mr. Berrier pointed out that an amendment to this languagemay alt™.ir the
bill"s intent. Should there be equal attention to informal soliciation of

contracts and formal public advertising. How much leeway is wanted?

2. This recommendation may be more appropriately considered a policy issue

than a statutory requirement.

3. Again, payment procedure may be more appropriately considered as a policy
issue. Failure to provide partial payment at the time of contract uward, may
prevent small contractors from participating. The larger businesses may, theo—
retically, be the only ones able to meet these requirements. Depends upon the

legislative intent. -



Original sponsor: Rules Committee Offered: 3/23/81

Referred: Rules

1 IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE

2 CS FOR HOUSE BILL NO. 156 (State Affairs)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 TWELFTH LEGISLATURE - FIRST SESSION

5 A BILL,

6 For an Act entitled: "An Act relating to legislative contracts.”

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

0 * Sectionl. AS24 is amended byadding a new chapter to read:

9 CHAPTER 23. LEGISLATIVE CONTRACT PROCEDURE.

10 Sec. 24.23.0J10.  APPLICATION. (@ This chapter applies to

1 contracts for “ervices™)to be provided to a legislative agency or
committee unless

B (1) the contract amount does not exceed $5,0007?

14 (2) the contract is an employment contract for services to

5 be performed under direct supervision regardless of the existence of an

16 employer-employee relationship?

o (3) the contract is for construction, repair, or maintenance

18 of a structure? or

B (4) the contract is awarded based on competitive bids ob—

Zl tained under the competitive bid procedure provided in AS 37.05.230.

2 A legislative agency or committee may not negotiate a con—

2 tract or contracts with a person that exceed $5,000 in a 12-month

23 period.

M Sec. 24.23.020. REQUESTS FOR PROPOSALS. (@ A formal written

% request for proposals soliciting an offar to perform the services

% required under a contract must be extended to a sufficient number of

21 providers of the required services to assure that public interest in

8 competition is adequately served. Proposals from at least six firms

2 shall be solicited for contracts in excess of $100,000 if the expertise

-1- CSHB 156(SA)



required 1is widely available. Proposals from at lea9t three firms
shall be solicited for contracts of less than $100,000 if the expertise
required 1is widely available. Formal advertising in a medium which
will reasonably bring the proposal to the attention of persons able to
provide the required service may be substituted for direct solicitation
or used jointly with direct solicitation of proposals.

(b) A request for proposals need not be extended if

(Dthe contract amount does not  exceed $5,000j

(2) thereis a single source of the expertise or knowledge
required or 1if one person or firm can clearly perform the required
tasks more satisfactorily because of the person®s or firm"s prior work;
however, this exemption from a request for proposals applies only when
a legislative committee by vote of the majority of the members of the
committee has approved the exemption and a written justification signed
by the person responsible for awarding the contract wnich details the
reasons for the exemption is filed with the Legislative Affairs Agency
as a public recordj

(3) the services required may, by lawor regulation, be
performed only by a person licensed to perform the servicej

(4) the contract is for services provided to the office of
the ombudsman for an investigation u.. ler AS 24.55.100.

(c) A proposal should be designed todemonstrate tolegislative
committees and staff who will review the proposal that the proposed
research project represents a sound approach to the investigation of an
important public policy question. A proposal should be self-contained
and written with care and thoroughness.

(d Unless the contract is for services exempt under AS 24.23 010

or (b) of this section, a contract for

(1) the Legislative Affairs Agency shall be approvedby the
-2- CSHB 156(SA)



Legislative Council5

(&) the legislative finance division or the legislative
audit division shall be approved by the Legislative Budget and Audit
Committee.

Sec. 24.23.030. AWARD OF CONTRACT, (a) |If a contract is made by
a legislative committee, execution of the contract on behalf of the
committee must be authorized by a majority vote of the full membership
of the committee. The contract must be executed by the provider of the
service and the project director, be approved by the executive director
of the Legislative Affairs Agency, the director of the legislative
finance division or the legislative audit division, and be approved as
to form by the legislative legal counsel.

() A contract awarded under this section shall contain the
amount of the contract stated on its first page.

Sec. 24.23.040. FILING. A copy of each contract must be filed
with the Legislative Affairs Agency, the ombudsman, the legislative
finance division, or the legislative audit division, and is open for
public inspection. The request for proposals and each proposal sub—
mitted must be attached to the filed copy unless the contract is one in
which requests for proposals are not required.

Sec. 2. AS 24.5. is amended by adding a new section to read:

Sec. 24.55.315. CONTRACT PROCEDURES. The ombudsman shall adopt

by regulations procedures consistent with AS 24.23 to be followed by

the office of the ombudsman in contracting for services.

- 3- CSHB 156(SA)



Original sponsor: Rules Committee Offered: 3/23/81
Referred: Rules

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
CS FOR HOUSE BILL NO. 156 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to legislative contracts."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sectionl. AS 24 is amended byadding a new chapter to read:
CHAPTER 23. LEGISLATIVE CONTRACT PROCEDURE.

Sec. 24.23.010.  APPLICATION. (@ This chapter applies to
contracts for services to be provided to a legislative agency or K
committeg unless - I k-

(1) the contract amount

(2) the contract is an employment contract for services to
be performed under direct supervision regardless of the existence of an
employer-employee relationship}

(3) the contract is fox construction, repair, or maintenance
of a structure; or

(4) the contract is awarded based on competitive bids ob—
tained under the competitive bid procedure provided in AS 37.05.230.

\ () A legislative agency or committee may not negotiate a con-

r contracts with a person that exceed $5,000 in a 12-month

Sec. 24.23.020. REQUESTS FOR PROPOSALS. (&) A formal written
request for proposals soliciting an offer to perform the services
required under a contract must be extended to a sufficient number of
providers of the required services to assure that public interest in
competition is adequately served. Proposals from at least six firms
shall be solicited for contracts in excess of $100,000 if the expertise

-1- CSHB 156(SA)



required is widely available. Proposals from at least three firms
shall be solicited for contracts of less than $100,000 if the expertise
required is widely available. Formal advertising in a medium which
will reasonably bring the proposal to the attention of persons able to
provide the required service may be substituted for direct solicitation
or used jointly with direct solicitation of proposals.

(b) A request tor proposals need not be extended if

-il)  the_cont-r-ftctr-alTTgpntr-does—not''-exceed~~$5T00Qt-

(2) there is a single source of the expertise or <Znowledge
required or if one person or firm can clearly perform the required
tasks more satisfactorily because of the person®s o firm"s prior work*
however, this exemption from a request for proposals applies only when
a legislative committee by vote of the majority of the members of the
committee has approved the exemption and a written justification signed
by the person responsible for awarding the contract which details the
reasons for the exemption is filed with the Legislative Affairs Agency
as a public record;

the services required may, by law or regulation, be
performed only by a person licensed to perform the service;

(4) the contract is for services jpz-ovtderd-fa. the office of

/oo._ "

the ombudsman for an investigation under AS_2f_1.5_5:100, >

(c) A proposal should be designed to demonstrate to legislative
committees and staff who will review the proposal that the proposed
research project represents a sound approach to the investigation of an
important uublic policy question. A proposal should be self-contained
and written with care and thoroughness. ... .. ... .ooioiiieoeaeaanaan o-

(d I'nlesB the contract is for services exempt under AS 24.23.010
or (b) of this section, a contract for -

(1) the Legislative Affairs Agency shall be approved by the

-2- CSHB 156(SA)



Legislative Councilj

(@) the legislative finance division or the legislative
audit division shall be approved by the Legislative Budget and Audit
Committee.

Sec. 24.23.030. AWARD OF CONTRACT. (a) |If a contract is made by
a legislative committee, execution of the contract on behalf of the
committee must be authorized by a majority vote of the full membership
of the committee .~,The contractmist be executed by the provider of the
service and the project director.,xbe approved by the executive director
of the Legislative Affairs Agency, the director of the legislative
finance division or the legislative audit division, and be approved as
to form by the legislative legal counsel.

() A contract awarded under this section shall contain the
amount of the contract stated on its first page.

Sec. 24.23.040. FILING. A copy of each contract must be filed
with the Legislative Affairs Agency, the ombudsman, the legislative
finance division, or the legislative audit division, and is open for
public inspection. The request for proposals and each proposal sub—
mitted must be attached to the filed copy unless the contract is one in
which requests tor proposals are not required.

* Sec. 2. AS 24.55 is amended by adding a new section to read:

Sec. 24.55.315. CONTRACT PROCEDURES. The ombudsman shall adopt

by regulations procedures consistent with AS 24.23 to be followed by

the office of the ombudsman in contracting for services.

Q Ji $

UL
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ui) FURTHER:

3/3/82
Date:
Mr. Speaker:
The Committee on FINANCE has had HB 159

"An Act relating to workers®™ compensation; and providing for an effective
date."

under consideration and (-a--ma\j-s-ri-t-y--O-f-th-e--eo-mm-i-t-tee-)--ft-h"--e(MTHfrit-te<-)-
reports it back with the following recommendations:

[ 1 do pass [ 1 do not pass
[ 1 do pass with attached amendments(s)
[DC] same title
V ] replace with CS for b1S> [ 1 new title
and recommends rtcio N[ SS
[ 1 AND attaches a "Letter of Intent” F Fisca”™ Note
[ 1 reports it back without recommendation
[ 1 referred to the Commi ttee
MEMBERS SIGNING MEMBERS HAVING

OTHER RECOMMENDATIONS:
DO

T7
A\

H 60 (Rev.”12/78)

chaH man



HOUSE

2/13/81
(5)

Mr. Speaker:

FURTHER~M"MCE~™NY -

Date:

The Committee on LABOR 6c COMMERCE has had HB 159

"An Act relating to workers®™ <compensation;

and providing for an
effective date.

under consideration and (a majority of the committee)

(the committee)
reports it back with the following recommendations:

[ 1 do pass [ 1 do not pass
[ 1 do pass with attached amendments(s)
tl e
>0 replace wiit”"Csj”or U # 3 fa * C ) new6titl e
H' WV

and recommends

[ 1] AND attaches a "Letter of Intent” M ney/ Fiscal Note
[ 1 reports it back without recommendation

[ 1 referred to the Committee
MEMBERS SIGNING MEMBFRS HAVING

OTHER RECOMMENDATIONS:

%

thairman

- X
/rAsH-,

H 60 (Rev. 12/78)



AM ESDHEBT

Offered In Che HOUSE By Martin and Rogers

TO: CSHB 159 (L&C)

Page 2, after line 6: insert the following new material:
* Sec. 3. AS 23.30.040(a) 1is repealed and reenacted to read:
(a) There 1is created a seco!% injury fund, administered by the
commissioner. Money 1in the second injury fund may be used only for
(1) payments for the benefit of persons entitled to benefits
from thesecond injury fund under this chapter as ordered orawarded
by the board; and
(2). the cost of the rehabilitation services administered

under AS 23.30.041.

Renumber subsequent bill sections.

0V *



Section 1.

Section 2.

Section 3.

Section 4.

Section 5.

Section 6.

Section 7.

Section 8.

HB 159

This section sets forth the legislative intent of AS 23.30.041 as
found in section 5.

This section allows for the issuance of an insurance policy that
provides for a deductible amount to be paid by the employer. The
policy must provide that the deductible amount be paid by the
insurer to the employee on behalf of the employer. The deductible
may be recovered from the employer.

This section forgives contributions by the employer or insurance
carrier to the second injury fund in those cases in which the total
contribution is less than $20. Contributions of less than $20
result in administrative costs by the carrier and the Division of
Workers®™ Compensation which offset any positive contribution to the
second injury fund.

This section deletes language now provided in AS 23.30.041 found in
section 5. Additionally, standards are established for the award of
an additional $200 per month for maintenance from the second injury
fund. A $10,000 maximum payment for books, tuition, tools, and
supplies has been eliminated because reports indicated expectation
was created by its inclusion.

This section provides for the administration of rehabilitation and
establishes fundamental duties and obligations of the .parties.
Primary responsibility to provide necessary and appropriate
rehabilitation services is the employer®s. The Board is charged
with adopting regulations which will specify those cases when
rehabilitation services are warranted. In the event the employer,
or carrier, does not voluntarily offer the rehabilitation services,
the Rehabilitation Administrator may retain a rehabilitation
provider.

The Rehabilitation Administrator is a new partially exempt position
and will be selected and employed by the Board. The intent is to
create a strong impartial referee to resolve disputes and provide
information pricrto entering the rehabilitation process. The
administrator®s decision may be appealed to the Board by requesting
a hearing.

Vocational rehabilitation services are limited to 37 weeks, with an
additional 37 weeks alloved if special circumstances exist. The
intent is to quickly return an injured worker to gainful employment.
Most direct return to woric programs and on the job training programs
can be accomplished in less than the initial 37 weeks. Temporary
total or temporary partial disability compensation shall be paid to
an injured worker during the rehabilitation process.

This section adds language necessary because of the addition of AS
23.30.041 found in section 5.

This section allows placement of disabled employees who are being
rehabilitated for gainful employment into work situations where the
employer is willing to pay some wages to the trainee but is not
willing to accept the risk of new injury to the handicapped person.
The statute presently is limited to situations in which the trainee
is not being paid at all. This section also permits the Board to
place eligible persons in rehabilitation programs with an employer
in the event a request is not made through the Division of
Vocational Rehabilitation in the Department of Education.

This section deals with the employer®s failure to insure and
provides authority for the issuance of a stop order if an employer
fails to file evidence of insurance or obtain a certificate of
self-insurance. It also provides for a civil penalty of $1,000 a
day for failure to comply with a stop order, and the employer may



Section 9.

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

Section

10.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

mX "\ - Ee-

This section provides authority for the Board to establish time
limits for the submission of medical reports by physicians treating
injured workers.

This section deletes language which gives the right to the injured
worker to have his physician present, paid for by the employer, at
an examination requested by the employer or ordered by the Board.

This section directs the Board to adopt and use a schedule deter-
mining the existence and degree of permanent impairment consistent
with the American Medical Association®s Guide to the Evaluation of
Permanent Impairment.

This section specifically provides for the release of medical and
rehabilitation information to the Rehabilitation Administrator.

This section does not limit the obligation of the parties to provide
relevant medical and rehabilitation information to other parties
upon request.

This section removes the "presumption of compensability™ contained
in AS 23.30.120 if the employee fails to provide notice of the -
injury to the employer within 30 days of its occurrence.

This section provides realistic time frames in the Board hearing
process and rids the statute of Board authorization to rule on a
claim without benefit of the parties to be heard.

This section reflects changes necessary because of amendments to AS
23.30.235 found in section 31.

This section clarifies and emphasizes the role of the Board in
determining the credibility of witnesses and the weight to be
accorded medical testimony and reports. The Board®s findings are
conclusive, even if the evidence is conflicting or susceptible of
contrary conclusions. It is the intent of this section to restore
to the Board the decision making power granted by the Legislature
when it enacted the Alaska Workers®™ Compensation Act. Credibility
is a difficult area to articulate objective standa"ds. Such factors
as demeanor, recollection, bias, and motive are oest determined by
the fact finding agency and not the reviewing court. Because the
Board has a certain amount of expertise, particularly in the area of
medicine, it has the ability to assign weight to the testimony or
reports of the medical community.

This section allows an employer who has advanced or overpaid
compensation to be recompensed out of any unpaid installment or
installments of compensation. The employer must obtain prior
approval by the Board.

This section increases the minimum compensation from $65 to $110 per
week and reflects changes necessary because of the reenactment of AS
23.30.220 found 1in section 29 which makes spendable weekly wage of
an employee the basis of compensation.

This section changes the method by which the average weekly wage 1is
determined in all jurisdictions for purposes of computing compensa—
tion and provides for a consistent and equitable means to adjust

compensation rates for claims being paid to out-of-state recipients.

This sectionclarifies the rules under which compensation rates are
adjusted for recipients not residing in Alaska consistent with
legislative intent and regulations, insures adequate benefit levels
for those recipients and provides for an annual adjustment in the
compensation rate conmensurate with changes in average weekly wages.

This section authorizes the Commissioner of Labor to determine the
average weekly wage 1in jurisdictions 1in which no average weekly wage
is computed by the Secretary of Labor



Section

Section

Section

Section

Section

Section

Section

23.

24.

25.

26.

27.

28.

29.
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section 29 which makes the employees spendable weekly wage the basis
for determining compensation.

Eighty percent of the employee®"s spendable weekly wage minimizes the
possibility of an employee receiving more in workers®™ compensation
than his take home pay while working. The change 1is consistent with
recommendation of the 1972 Report of the National Commission on
State Workers®™ Compensation Law which states at page 19:

The decision fixing the proportion of lost wages to
be replaced must balance incentives to employers to
improve safety within incentives to the disabled tc
take full advantage of rehabilitation services and to
return to work.

We recommend that cash benefits for [disability
compensation] be at least two-thirds of the workers®
gross weekly wage. The two-thirds formulation should
be used only on a transitional basis until the State
adopts a provision making payments at least 80
percent of the worker®s spendable weekly earnings.

See comments to section 22.

See comments to section 22.

Additionally, this section provides for inflationary increases in-
the maximums paid for "scheduled"” and "unscheduled™ permanent
partial disabilities.

See comments to section 22.

This section reflects changes consistent with the repeal and
reenactment of AS 23.30.220 found in section 29.

See comments to section 22.

Additionally, this section provides for inflationary increases in
funeral expenses on death claims. The current limit for reasonable
and necessary funeral expenses are not adequate and result in a
hardship to the family of the deceased or the employer for payment
of the additionalecosts.

This section reflects changes consistent with the repeal and
reenactment of AS 23.30.220 found 1in section 29. Additionally, the
minimum weekly compensation for a widow or widower 1is increased from
$45 to~$-7-5 pe-r week.

This section adopts a new basis for computing compensation known as
the "spendable weekly wage”. The spendable weekly wage 1is the
employees gross weekly earnings, minus payroll tax deductions, which
are defined in section 35. The change is consistent with the 1972
report of the National Commission on State Worker®s Compensation
Laws.

It is an administratively feasible procedure which can simultan—
eously take into account, the difference between gross and spendable
earnings, the virtues of dependents® allowances and the impact of
the progressive income tax. This procedure first determines the
worker®s gross earnings prior to disability (which must be
determined under the present Act) and the number of his dependents.
The gross earnings and dependency data are then inserted into a
formuia prepared and published by the Department of Labor to
determine the worker®s spendable earnings. Once spendable earnings
are calculated, workers®™ compensation benefits for all sizes of
families can be calculated as a fixed proportion of spendable weekly
earnings. No further allowances for dependents for tax
considerations are necessary or appropriate.

This section also adopts a new basis for determining the gross
earnings of an injured worker. If the injured worker has been in
the employ of the employer for the full reporting quarter
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Section 31,

Section
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32.

33.

34.

35.
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reporting quarter. This allows for a more current basis for
compensation for the portion of the work force that is "permanently
employed”. Utilizing a reporting quarter allows an easy method for
the employer to provide wage information to the carrier which should
allow compensation to be timely paid.

If an injured worker has not been in the employ of the employer for
the full reporting quarter preceding the injury, his gross weekly
earnings are computed by dividing by 100 the gross earnings of the
employee in the two calendar years immediately preceding the injury.
This formula provides a basis for computing compensation for the
portion of the labor force which is not "permanently employed".
Utilizing the preceding two years tends to eliminate the cyclical
nature of many industries. Dividing by 100 instead of 104 tends to
adjust previous years®™ earnings for inflation.

This section clarifies the relationship between workers®™ compensa—
tion and unemployment benefits. Temporary total and permanent total
disability compensation are not consistent with the eligibility of
an injured worker to receive unemployment benefits, and accordingly,
are not payable to an injured worker receiving unemployment
benefits. This section does not affect the payment of temporary
partial or permanent partial disability compensation to an employee
who 1is receiving unemployment benefits.

This section changes the instances when compensation is not payable
to an injured employee. If the injury is proximately caused by the
employee®s willful intent to injure or kill himseli or another, or
by intoxication by the injured employee then compensation is not
payable. Under the present act an employer must prove the injury
was occasioned soley as a result of the employee®s intoxication.

The employee 1is still aided by the presumption contained 1in

AS 23.30.120 found in section 15 which presumes the injury was not
proximately caused by the intoxication of the injured employee. The
term proximtely caused means legally caused, i.e., a substantial
factor.

This section provides penalties for persons who willfully make false
or misleading statements for the purpose of obtaining or denying
workers® compensation benefits.

This section provides for criminal sanctions for the failure to
secure the payment of workers®™ compensation.

See comment to Section 33.
This section provides for new definitions.

"Arising out of and in the course of employment™ 1is limited to
exclude activities of a personal nature away from employer provided
facilities. The intent is to limit the scope of the "bunkhouse
rule™ or "remote site doctrine” which has svolved in workers"®
compensation law.

Specirk.-"1j .weeded from coverage are activities of a personal
nature not sanctioned by the employer which occur away from employer
provided facilities such as personal hunting trips, travel to and
from a job site when employer provided housing at the site 1is
available to the employee, travel to a banking facility when check-
cashing facilities are available at the remote site, and similar
incidents. Travel to and from a job site provioed or required by
the employer, recreational activities sanctioned by the employer or
activities within the confines of or immediately surrounding the
"bunkhouse™ or premises, are not excluded from coverage.

"Gross earnings” includes payments before any authorized or lawfully
required deduction such as credit union, dues check off, social
security, federal withholding, or deferred compensation which is
optional to the employee at the time of"his injury. Specifically,
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associations which may elect to defer income from a particular pay
period or pay periods but have the option of terminating the
deferral of that income at any time during their employment.
Excluded from gross earnings are irregular bonuses, reimbursement of
expenses, expense allowances and any benefits not taxable to the
employee during the pay period. "Any benefit not taxable to the
employee during the pay period” would include the general items
referred to as "fringe benefits"” such as: payments providing for
health, welfare, retirement, vacation or annual leave and other
similar benefits received by the employee for which he is not taxed
other than deferred compensation wMch is optional to the employee
at the time of his injury.

The value of roomand board maybe considered in gross earnings only
for those injuredworkers whosegross weekly earnings otherwise
computed are less than the Alaska average weekly wage at the time of
injury. The value of room and board may be included only to raise
the gross weekly earnings up to the level of the Alaska average
weekly wage. The value of roomand board that would raise an
employee®s gross weekly earnings above the Alaska average weekly
wage is excluded.

Payroll taxes are defined to exclude to the amount that would be
withheld from an employee®s gross weekly earnings under the Internal
Revenue code as though he had claimed the maximum number of
dependents per actual dependency, blindness, and old age. Also
deducted 1is the amount of earnings subject to the Social Security
Act irrespective of whether the employee may have paid the maximum
Social Security for the year at the time the injury occurs.
Employees of employers not subject to the Social Security Act are
not subject to the payroll deduction for Social Security
withholding.

"Suitable gainful em-""oyment"” provides criteria for determining the
need for, and the r < “riateness of, rehabilitation or a particular
rehabilitation pia.

This section designates the Rehabilitation Administrator as a
partially exempt position.

This section repeals provisions that are unnecessary or inconsistent
with proposed legislation.

This section requires the board to publish Section 31 and 32 of this
Act as part of a document describing the employee®s rights and
obligations under the Alaska Workers®™ Compensation Act.

This section provides that sections 5, 18-29, 31, and 35 of the Act
apply only to injuries sustained after the effective date of this
Act.

This section provides that the Act takes effect July 1, 1932.
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Bill/Resolution No. Committee Substitute for House Bill No. 159 (L £ C) (1 of 3)
Title "An Act relating to workers® compensation, and providing for an effective
R ested bvlabor and Commerce Committee Hate 3/1/82

Il. FISCAL DETAIL
Agency Affected ee Labor
Program Category Affected"” Worker Protection
BRU, Program, or Subprogram(s) .Effected Workers®™ Compensation
(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each
component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 8F FY86 FYg7
100 PERSONAL SERVICES 161.8 178.0 h 8 215.4 236.9
2000 TRAVEL 20.0 22.0 24.21 26.6 29.3
200 ..CONTRACTUAL 122.3 71.3 78.4 86.2 94.9
400 COMMODITIES 3.4 3.7 4.1 4.5 4.9
o EOUIPMENT 10.4 0 0 0 0
600 LAND & STRUCTURES
700 ..GRANTS. CLAIMS. ETC.
TOTAL 0 317.9 275.0 302.5 332.7 366.0
FUNDING (Thousands of Dollars)
GENERAL FUND 0 (132.3) (197.2) (216.9) (238.6) (262.5)
FEDERAL FUNDS °
OTHER (" verify Fund Source)
**Second Injury Fund 450.2 472.2 519.4 571.3 628.5
POSITIONS
FULL TIME 0 4 4 4 1 4 4
PART TIME
TEMPORARY

. ANALYSIS (See Fiscal Note Preparation Instructions, Section II)

It is the intent of the Legislature that an injured worker receive rehabilitation
services which enhance returning to work as quickly as possible at earnings as
close as possible to the worker®s gross earnings at the time of the injury. The
implementation of a delivery system to provide timely and adequate rehabilitation
services 1is fundamental 1in meeting this objective.

This fiscal note provides that the state ajmi listrative costs for rehabilitation
under the proposed A> 23.30.041 a paid from the Second Injury Fund. This includes
the costs of four new positions, plus the cost of four existing positions which
entails a transfer in funding source from General Funds to Second Injury Funds.
(Continued page 2)

IV. DATE NprjAZr. PREPARED B™. Nico Bus
AZgency

Original: Legislative Finance PHONE 4bb-2/2U

cc: Budget and Management

rime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)
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1. Assumes an inflation rate of 10% per annum after FY "83.
2. Assumes an effective date of July 1, 1982.

3. The total cost for FY*83 for the four new positions is detailed on attached
forms 13. In addition the following items are included in the FY %83 costs.

A Workers®" Compensation Officer 1 reclassification to a Workers® Compensation
Officer Il with related travel and contractual services. Cost $16.6

100 Personal Services $ 5.5
200 Travel 5.0
300.Auto, Lease, Indirect, etc. 6.1

$16.6

The data processing operations cost will increase by $14.0 because of enhancements
for a tickler system, .running two systems parallel and the files expansion to retain
the addresses of all claimants.

The printing of 10,000 Workers® Compensation Acts and 25,000 Employee Information
booklets. $35.0

The design and printing of new forms. $2.5

Computer program modifications to implement the changes introduced by the bill.
$20.0

Equipment expense for computer terminals, panelling, cabinets, and files. $6.0

Included one-time items in FY %83

Equipment $10.4
Booklets and Acts 35.0
Design and printing of new forms 2.5
Computer programs 20.0

16779

Funding Change

Items 1included in the FY 83 Governor®s budget that will change funding sources from
General Fund to the Second. Injury Fund.

4 positions (including benefits) $141.3
Non-personal service costs relating
to these 4 existing positions

200: travel 9.9
300: contractual 25.8
400: commodities 2.3

179.3
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TITLE: An, Act relating to workers®™ compensation, and providing for an effective
Agency Affected: Department of Labur
Page 3

FY*"83 Component Breakdown:

Workers®™ Compensation Administration Second Injury Fund
PS $161.8
Travel 20.0
Contract* $47.0 75.3
Commodi ties 3.4
Equipment 10.4
TOTAL $47.0 $270.9
Funding General Fund Second Injury
Fundi ng trans fer (179.3) 179.3
Rehabilitation Services/ 47.0 270.9

delivery system

W 737 450.2
.*$35,000 Workers Compensation Acts and Information Booklets; $12,000 Data Processing
**3econd Injury Fund 1is currently being reviewed to determine whether revenues are

sufficient to cover the cost of rehabilitation. It may be necessary to amend AS
23,30.040 to increase the maximum percentage contribution rate.



POSITION TITLE RANGE/STEP OARG. UNIT. LOCATION

ill tation Administrator 22A ERA )
TYPE Or POSITION STAFF MONTHS RP No. TCN No. PRIORITY FORM 12 PAGE/LINE
PFT 12 . N/A "New Position N/A
TYPE OF EXPENDITURE AMOUNT JUSTIFICATION:
It is the intent of the Legislature that an injured
PERSONAL SERVICES: worker receive rehabilitation services which enhance
SALARY 3714 X 12 44,568 returning to work as quickly as possible at earnings as
7,095 close as possible to the worker"s gross earnings at the
SPS .0613 2,168 time of the injury. The implementation of a delivery
FIXED BENEFITS 183 x 12 2,096 system to provide timely and adequate rehabilitation
TOTAL PERSONAL SERVICES 56,047 services is fundamental in meeting this objective.
TRAVEL 10.000
CONTRACTUAL 15.607 The rehabilitation administrator is necessary to develop
COMMODITIES w 850 *and implement a workers" compensation rehabilitation pro—
EQUIPMENT Of. 1.600 gram designed to administer and monitor the rehabilitation
OTHER benefits of industrially injured workers covered by the
TOTAL cCsT 2&JLQ1 Alaska Workers® Compensation Act.
Extensive travel within the state is necessary to provide
RECEIPT CODE FUNDING SOURCE a_tsswtance_ to approximately 12,000_en_1p|oyers in develop—
ing prograins for re-employment of injured workers and
FED RCPTS. 1007 coordinating counselor services with workers, insurers/
GF MATCH. UIU.I employers, labor unions, and rehabilitation providers.
GEN. FUND HIO)
I-A RCPTS.. .LQP'j 9. Travel: $10,000 (20 trips @ $500 per trip)
PGM RCPTS  If37H 10. Contractual: Space $3,100 (to be transferred to DOA)
other Second In Auto Lease & Operating Costs $5,600
cgNumjAUQti e Indirect (11.46% x 44,568 = $5,107)
APDITIpN Other costs which include communica—
tions, equipment rental , etc., $1,800
11. Commodities: Cost per position
I' SMHMTr fwl 12. Equipment: Oesk, desk chair, side chairs, bookcase,
file - $1,600
agency Labor program Worker Protection
un u__\_/\[_q_rker_s__'___ Compensation o
S d Inj Fund FY 83
13 REQUEST FOR NEW oomponEnT  CC€ond Injury Fun
POSITION™ " i
Bt pi 4 REVISED

oi inn i/mn



POSITION TITLE
Workers Compensation Officer

TYrE Or POSITION STAFF MONTHS. ni>no.

PFT Ji d N/A

TYPE OF EXPENDITURE
1

PERSONAL SERVICES:
SALARY 3249 x 12

BENEFITS .1592

S0S .0613
FIXED BENEFITS 183 X 12
TOTAL PERSONAL SERVICES 01
TRAVEL 02
CONTRACTUAL 0J
COMMODITIES 01
EQUIPMENT OR
OTHER
TOTAL COST
NCY Labor

38,988
6,207
2,188
2,196

]-:3 REQUEST FOR NEW
POSITION.

bi n.ir. (/mu

PCN No. PRIORITY
New Position N/A

of'-14
PAIMGC/"STF.P  BARG. UNIT. LOCATION APrpQYj
18A ®B1J JIIA frovFf/- 5.
FORM 12  PAGE/LINE
mLMU\ wmw-y.

AMOUNT JUSTIFICATION:

It is the intent of the Legislature that an injured
worker receive rehabilitation services which enhance
returning to work as quickly as possible at earnings as
close as.possible to the worker®s gross earnings at the
time of the injury. The implementation of a delivery
system to provide timely and adequate rehabilitation
49,579 services is fundamental in meeting this objective.
5,000
14,968 The workers® compensation officer 1is necessary to co—
850 ordinate wi th workers, employers, insurers and rshabila-
1,395 tion providers to expedite the retraining and re-
0 mployment of injured workers. Travel within the
2U3.L Fairbanks and Northern regions will be recossary to
coordinate this effort.

9. Travel: $5,000 (10 trips 0 $600 per trip)

Space $3,K)0 (to he transferred to DOA)
Auto Lease, Maintenance Agreement
& Operating Costs $5,600
Indirect Costs (11.46% » 33,988" =
$4,468)
Other costs which 1include communica—
tions, equipment rental, etc. $1,800

10. Contractual:

11. Commodities: Cost oer position

12. Equipment: Desk, desk chair, side chair, file, work—
table, bookcase $1,395

rnoonAM Worker Protection

Workers® Compensation

o FY 83

Second Injury Fund
COMPONENT

o, o RENISED



I’OSITION TITLE

RANGE/STEP UARG. UNIT. LOCATION APrnov.- DIiA*fF.
Clerk Typist ] BR GRU AWA
TYPE or POSITION STAFF months . np No. I'CN No. PRIORITY -ORM 12 PAGCI/LINE
PFT 18 N/A “New Position N/A B
TYPE OF EXPENDITURE AMOUNT JUSTIFICATION:
1 It is the intent of the Legislature that an injured
PERSONAL SERVICES: worker receive rehabilitation services which enhance
SALARY 1530 x IP 18,360 returning to work as quickly as possible at earnings as
OENEFITS7 | W 2,923 close as possible to the worker®s gross earnings at the
SBS -0613 1,125 time of the injury. The implementation of a delivery
FIXED BENEFITS 183 x 12 2,196 system to provide timely and adequate rehabilitation
TOTAL PERSONAL SERVICES 01 24,604 services is fundamental in meeting this objective.
TRAVEL
The Clerk 111 position will provide clerical assistance
to the Workers®™ Compensation Officer in the Juneau
Second Injury Fund office and will be responsible for
providing and coordinating distribution of information
from the claim files to the other regions.
10. Contractual: Space $3,100 (to be transferred to 00A)
Indirect (11.46% x 18,360 = $2,104)
Other costs which 1include communica—
tions, equipment rental, etc. $1,000
11. Commodities: Cost per position
12. Equipment: Desk, desk chair $700
GENCY Labor program Worker Protection
liHU Workers Com[?ensatlog -
FYSo
1 3 REQUEST FOR NEW roM.nw.HT 5eco,;d »"e»"e» Fu"rt  _...... -
POSITION. 3 , 4 REVISED

L e of---———- DATE ——---———————-
o)tinman



POSITION TITLE RANGE/STEP OARG. UNIT. LOCATION dioapp.
Clerk 1V 9R GBIJ ERA
TYPE Or POSITION STAFF MONTHS. RP No. PCN No. PRIORITY FORM 12 PAGE/LINE
PFT 12 . N/A "New Position N/A
TYPE OF EXPENDITURE AMOUNT JUSTIFICATION:
1

It is the intent of the Legislature that an injured
PERSONAL SERVICES: worker receive rehabilitation services which enhance

SALARY 1627 x 12 19,524 returning to work, as quickly as possible at -arnings as

OENEFITS .1792 T close as possible to the worker®s gross earnings at the

SBS T 1,19/ time of the injury. The implementation of a delivery

FIXED BENEFITS 2,196 system to provide timely and adequate rehabilitation
TOTAL PERSONAL SERVICES 26,025 services is fundamental in meeting this objective.

TRAVEL 0

CONTRACTUAL 7,137 The Clerk 1V position will provide clerical assistance

11 | COMMODITIES
12 EQUIPMENT

to the Rehabilitation Administrator and Workers®™ Compen—
sation Officer and will be responsible for maintaining
OTHER follow-up on all rehabilitation files.
1 TOTAL COST 34.712
10. Contractual Space $3,100 (to be transferred to DOA)
Indirect (11.46% x $19,524 = $2,237)
RECEIPT CODE FUNDIN SOURCE Other costs which include communica—
tions, equipment rental, etc. $1,800

15 FED RCPTS. ID07
1G GF MATCH. )DOA 11. Commodities: Cost *2r position
17 1777t GEN. FUND  100-1
I-A RCPTS. .1Q°5 12. equipment: Oe”k and desk chair $700

PGM RCPTS »«i»«
OTHER Second

AGENCY Labor prROGRAM  Worker Protect ion

Workers® Compensation

o FY 83

second Injury Fund
13 REQUEST FOR NEW componEnT  Cooond fnyury Fun

POSITION. o | REVISED
nan oL DATE



To:

From:

Rap. Al Adams - Chairman - Finance
Rep. Joe Montgomery - Vice Chairman

Rep. Bettisworth "'*NRep. Fuller
Rep. Carney Rep. Haugen
Rep. Chuckwuk Rep. Hurlbert
Rep. Cotton Rep. Meekins
Rep. Cuddy

Bob Nestel, CPCU, ARM

P. 0. Box 1753

Eagle River, Alaska 99577-1753
(907) 694-4372

Subject: CS for House Bill 159 (L&) "An Act Relating To Workers®

This

Compensation and Providing For AnEffective Date."

is afollow up to my public opinion message 0f3/12/82.

Section 1. Rehabilitation Services. AS 23.30.041

This is a duplication of rehabilitation service currently
provided by private worker compensation who use private
rehab facilities.

Isn"t this a duplication of the activilcies of the
Division of Vocational Rehabilitation?

Section 2. AS 23.30.025 Permitting a Deductible.

This is a new section.

No limit is placed on the size cf deductible.

Is the insured going to have to prove his financial
ability by filing a sworn statement with the Div.

of Workers®" Compensation.

Currently self insureds on Workers® Compensation have
a self insured retention (S.1.R.).

How is the deductible different from a 2T-.R.?

Section 5. AS 23.30.041 Rehabilitation of Injured Workers (New Section)

Div. of Vocational Rehabilitation currently is established.
Wh~~create another division when private carriers provide
this service?

Section 6. AS 23.30.045 Payment to Employees.

What if the subcontractor carries his own W/C Policy.
No action needed by contractor?



Page Two

Section 22. AS 23.30.180 Permanent Total Disability
Why 1increase the amount from 66 2/3 to
80%? The 66 2/3 was assumed to be a persons
take home salary.
All that has been eliminated 1\ State Income Tax.
Federal Income Tax zid FICI\ i. certainly more
than 20% on wages. Don®tena* ; legislation to
reward an employee by paying ..im more for than if
the person was working.

Section 29. AS 23.30.220 "Determination of Spendable Weekly Wage."
What if Federal Taxes and FICA total to 28% of wages;
does the injured collect 72% or 80%?

The Bill has many sections that must be addressed in your committee.



HB 159 TIT'LE 8 SPONSOR SUMKIftRY 15:01 4/02/82
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AN ACT KELATING 10 WORKERS’L COMPENSATION; AND PROVIDING

FOR AN EFFECTIVE DATE

PRIME SPONSOR: HOUSE RULES COMMITTEE.
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2/19/81

- * il -
; (B)
o T y y -1 Date: 2/1/82 -l
Mr. Speaker:
HEALTH, EDUCATION &
The Committee on SOCIAL SERVICES has had KB 194

"An Act relating to prisoner employment and correctional industries;
and providing for an effective date."

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ 1 do pass [ 1 do not pass
[ 1 do pass with attached amendments(s)
) Ixxx] same title
JIXX] replace with CS for HB 194 [ 1 new title
and recommends X™N J a
J
[ 1 AND attaches a "Letter of Intent” [ 1 New Fiscal Note
[ 1 reports it back without recommendation
[ 1 referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:
CHAIRMAN

H 60 (Rev. 12/78)



COMMITTIEE REPORT K,
HOUSE
(11) FURTHER:
2/3/82
Date: u,
Mr. Speaker:
The Committee on FINANCE has had HB 194

"An Act relating to prisoner employment and correctional industries;
and providing for an effective d te."

under consideration and reports it back as follows:

[ 1 do pass [ 1 do not pass

[ 1 do pass with attached amendments(s)

K . replace with CS for 8 1 M (H = [ j nelTtitles
ancfj*rocommends  dcj> QQtSS M la\r\c(cJrvzA  Ow ~H ¢l sAHrCt~

L 1 AND attaches a "Letter of Intent” fX] /""New Fiscal Note />

[ 1 reports it back without recommendation - Y S_ull]tli——ﬁi)—k flll!—

[ 1 referred to the N Committee

MEMBERS SIGNING MEMBERS HAVING

OTHER RECOMMENDATIONS:



Offered in tno HOUSE By Finance Committee

To: CS HOUSE BILL NO. 194 (HESS)

SENATE BILL NO.

AMENDMENT : Page 3 Line 1

Before use insert "subject to the Fiscal Procedures Act



HB 194 TITLE

AMENDED TITLE:
AN ACT RELATING
AND

INDUSTRIES;

PRIME SPONSOR:

CO-SPONSORS

CURRENT STATUS:

DATE SEQ
02/19/81 01
02/19/81 02
02/19/81 03
02/03/82 04

H*oH#

SPONSOR SUMMARY

14:31 3/12/82 PAGE

TO PRISONER EMPLOYMENT AND CORRECTIONAL
PROVIDING FOR AN EFFECTIVE DATE

HOUSE RULES COMMITTEE*

2/03/82 IN <H> FINANCE
HB 194 HOUSE ACTION

PAGE

0303
0303
0303
0227

XX

14:32 3/12/82 PAGE
LEGISLATIVE ACTION

FIRST READING — COMMITTEE REPORTS
GOV TRANSMITTAL LETTER
GOV F/INOTE HSE SUPPL *9
HESS — CSO03
FINANCE

RULES
XXX XXX XXX
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Bill/ResolutionNo... *f.SHB 194 (HESS1*
Act"Relating to "pr

mTitle
Requested

FISCAL DE

by

" Page

Date

isoner employment and correctional industries.

TAIL

Agency -Affected Health S Social Sendees

Program Category -Affect
JR— a .. L.t

w

............. I —\ >

amounts, and funding

EXPENDITU

100
200
300
400
500
600
200

PERSONAL
TRAVEL *
CONTRACTU
COMMODITI
EQUIPMENT

TOTAL .

FUNDING

GENERAL FUND
FEDERAL FUNDS

RES

SERVICES

AL
ES \

LAND & STRUCTURES
GRANTS, CLAINS, ETC.

(Thousands

OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

Ii.
Assu

A.

IV. DATE Feb
Original:

cci

mptions:

Staff

1. It- is anticipated that seven additional
be needed to fully implement the Prison
The seven shop supervisors wo TLd be hired during the next
three fiscal

ruary A.

Legislative Finance
Budget and Management

1987

Fy 82 FY 83
39.8
21.8
10.9
100.0

150.0

33.0

-0- «355.5

of Dollars)

* See Analysis,

years,

PREPARED BY KOy

ed ==0ffender Confinement,
C~h-aA +o

(Thousands of Dollars)

FY 84 FIL 8. FY 86
127.3 37.4.8 364.9
.23.8 19.7° 21.5

11.9 m 13.0 14.1
150.0 163.5 m178.2
200.0 100.0 25.0

67.5 97.5 105-0

P
580.5- 728.5 708.7
* * *
Paragraph 1
2 4 -0-

on the following schedule:

ANALYSIS (See Fiscal Mote Preparation Instruction, Section 111)

FY 8

397.
23.
15.

194.

.25.

114.

770.

"AGENCY Divisidfi of Adult Corrections

PHONE

405-3376

Prime Sponsor (First Legislator Named)

33-001 (Rev.

13/81)

C.CE£~1,fc tj

-~"formation & Suaervls-inn

7
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I

N

shop supervisors will
Industries Program.



July, 1983 - Juneau 2
Oct., 1984 Eagle River 2
Oct., 1984 Fairbanks 2

She positions will, all be-Range 16.— Shop. Supervisors;. FY 1983 costis

computed as.follows: . $

Monthly Salary $2556

Annual Salary $30,672

Variable Benefits 5,101

Supplemental Benefits 1,880

Health Benefits A 21196

Total - $39,849
B." Travel

Board travel consists of 4 board meetings to be held at
einstitutions with industries programs. It is assumed an
average? of 6 board members will attend each- meeting, with
4 regiring air travel. It is assumed each meeting will
be of a three day duration. .$10,560-
Public Hearings will, be conducted at @ Board meeting whenever
possible. However two meetings a year in addition may be
needed in FY 83 and FY 84 for start up of industries. $5,280
Staff travel of $6,000 is included.for supervision of the
program.

C. Contractual funds .are included for specialized services not
available from state agencies plus long distance telephone and
postage costs. It"is assumed that the cost for additional heat
and electricity will be .absorbed by the institutions conducting
the industries programs.

D. Commodities funds are to purchase raw materials needed in ‘he
manufacturing of products.

E.. Funds to purchase equipment will be needed in significant amounts
for the first three years for the new product/service lines, as *
they are developed. .

F. Funds requested in Grants and Claims is for* the payment to inmates
of wages earned. The following table represents the estimates ~
of persons in the program, average wages, etc.

FISCAL YEAR FULL TIME DAYS PER YEAR HOURS PER AVE. HOURLY

INMATES WORKED DAY WORKED WAGE
1983 40 250 7.5 $.44
1984 75 250 7.5 = 48 "
1985 ~ 100 250 7.5 .52
1986 100 250 " 7.5 " .56
1987 100 250 7.5 .61
G. Capital expenditures are addressed in the Governor®s Capit-J.

budget, as follows:

FY 1933 Juneau Prison Industries Building $1,248,500
FY 1983 Eagle River Prison Industries 1,306,200
FY 1983 Fairbanks Prison Industries 1,542,000
FY 1985 Palmar Prison Industries Remodel 200,000

The above costs are, therefore,

Inflation ..

It is assumed that there will be a unit >rm 9% 1 .flation rate through

FY 1986. 2 of 3

riot included in the fiscal n

ote.

«=TOTAL
WAGES

$33,000

67,500
« 97,500
105,000
114,375



&, el...n_Funding-identifi/~tion..has not.been made as the proposed legislation "

o T —eeseeejs not.specific” as to the"manner-.program receipts are to be handled. «
" Funding could be identified as all general funds or a cccnbination
- ."of general funds and program receipts. . . - - - -
*\ ._ * . L d

S« o"llin™? >; 4" «@* _Without--kncwing vihat specific industries are to be developed or*.
——————— - ;the..tim.frame. in which. goods or services are available to the e
, ® “specified consumers, no estimate of program receipts can be made-
at this time. -It is. assumed, <however, that all program receipts
will either be identified as part of the funding or deposited
.directly 5".to the state treasury, .

P
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THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISCAL NOTE
I. REQUEST
Bill/Resolution No. HOUSE BILL_NO. 194 (Page.1 of 23%}.
Title An Act Relating to Prison Industries
Requested by Date

n AgeAffected”™ Department of Health and Social Sevices- Division of Adult Corrections

Program Category Affected Offender Confinement. Reformation & Supervision

BRU, Program, or Subprogram(s) Affected Adult Confinement. Prison Industries

(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 80 FY 81 FY 82 FY 83 FY 84 FY 85
100 = PERSONAL SERVICES 40.4 110.2 324.2 366.5
?on  TRAVEL 1.0 3.3 8.3 9.0
300 CONTRACTUAL
400 COMMODITIES ° .2 .6 1.5 1.6
500 EQOUIPMENT
600 LAND & STRUCTURES
700  GRANTS. CLAIMS. ETC.
800 Misc. - Revolving Fund 500.0

TOTAL
541.6 114.1 334.0 377.1

FUNDING (Thousands of Dollars)

GENERAL FUND- 541.6 114.1 334.0 377.1

FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS >, b .

FULL TIME 1 3 7 7
PART TIME
TEMPORARY

IIl. ANALYSIS (See Fiscal Note Preparation Instructions, Section I11)

Assumptions
A. Staff
1. It is anticipated that seven additional shop supervisors will
be needed to fully implement the Prison Industries Program.

Ibe seven shop supervisors would be hired during the next
three fiscal years, on the following schedule:

]
Original: Legislative Finance Prepared by: Roger C. Lange”Date: December 30. 1

cc: Budget and Management Division/Office: Adult Corrections PH: 465-3376
Prime Sponsor (First Legislator Named) Department of Health Social Services

33-001 (Rev. 12/79) Approval DHSS Hgt. h Bdgt: Date:



Date

July, 1981 Palmer 1
July, 1982 Hagle River 1
January,1983 Juneau 1
July, 1983 Juneau, Palmer, Fairbanks 3
October, 1983 Juneau 1:

The positions will all be Range 16 - Shop Supervisors; FY 1982 cost
is corrupted, as follows:

Monthly Salary $2640

Annual Salary $>31,680
Variable Benefits 5,243
Supplemental Benefits 1,942
Health Benefits 1,560
Thtal “40,425

B. Revolving Fund

The bill would authorize a revolving fund, for which $500,000 is
requested. This fund would be usrxl to purchase industries
equipment and the raw materials mjcessary for the manufacture

of products. Innate labor costs will be paid from this fund.
Receipts from the sale of products would be deposited junto the
revolving account so that the program could gradually expand
without additional, appropriations. The fund will also be used
to replace worn-out and obsolete equipment.

It is a long range- goal to have the entire cost of the Prison
Industry Program to be pz id from the revolving fund, including
the salary and related costs of the staff. It is not possible
to project at this time when the self-sustaining level might
be achieved.

C. Inflation

It is assumed that, there will be a uniform 9% inflation rate
through FY 1985.



/
February 18, 1981

The Honorable Jim Duncan
Speaker of the House
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting a bill which would
provide for the creation of certain industries wittrin our
present correctional system. The purpose of the bill is
to provide appropriate employment for prisoners,
consistent with proper penal administration, and to
direct prisoner effort toward self-betterment, financial
responsibility, and the creation or 1improvement of job
skills that can be used upon release.

The commissioner of health and social services would be
empowered to establish the necessary mechanisms for
correctional industries and would be responsible for
marketing the products and services. Sales would be made
to governmental agencies and to private non-profit
organizations. Prices to be charged for the products and
services provided would be determined by the
commissioner, and the program would be exempt from
collective bargaining and the provisions of AS 23.

Wages for work done by prisoners would be determined by
the commissioner and would be credited to the individual
prisoners. Disbursement of a portion of these wages
would be made so as to allow the state to recover any
related violent crime compensation award made and to pay
any restitution order or court award against the prisoner

for damages arising out of the criminal conduct. The
prisoner could also be made to pay for care of his
dependents. The prisoner may then opt to buy personal

items, retain the balance of earnings until his release,
or for another proper purpose.

A correctional industries commission would be established
to hold public hearings: to provide an opportunity for
persons or organizations who may be affected by the



program to contribute ideas. The commission would then
make recommendations to the commissioner regarding the
industries program. The commission would have
representatives from private industry, labor,
agriculture, the public, the state government, and one
ex-offender.

This bill also includes provisions dealing with
institutional employment of prisoners in general. They
declare a policy of the state that prisoners be
productively employed while imprisoned; list the types of
employment, one of which is the correctional industries
program; provide for earnings as determined appropriate
by the commissioner; and provide for the forfeiture of
all or a portion of earnings of prisoners who escape as
determined appropriate by the commissioner. Section 4 of
the bill would repeal three provisions which would be
inconsistent with and superseded by the statutes in this
bill. (However, existing AS 41.20.110(b), on trail and
campsite work by prisoners, is left intact.)

It is suggested that, if this bill passes, the revisor of
statutes should relocate the "general provisions" article
of AS 33.30 to the end of the chapter.

Sincerely,

Jay S. Hammond
Governor






97th Congeem ) HOUSE OF REPRESENTATIVES ( Repobt
1st. Session ) [ NO. 97'228

MARINE MAMMAL PROTECTION ACT AMENDMENT

Seftemdeb 10, 1081.—Committed to the Committee of tho Whole House on the
State of the Union and ordered to be printed

Mr. Jones of North Carolina, from the Committee on Merchant
Marine and Fisheries, submitted tho following

REPORT

[To accompany II.R. 408-1]

[Including cost cutlmuto of tho Congressional Budget Oflico]
* o *

Tho Committee on Merchant Marino and Fisheries, to whom was
referred the bill JII.1t. 4084) to improve tho operation of tho Marine
Mammal Protection Act of 1972, and for other purposes, having con-
sidered the same, report favorably thereon with an amendment and
recommend tluit the bill us amended do pnss.

The amendment is os follows:

Strike out all after the enacting clause and insert the following:

Section 1 Optimum Sustainable Population.

(a) Basic Amendment—Paragra h (8) of section 3 of tho Marine Mammal
Protection Act of "1)72 (10 U.S.0. 1302(8 ) (which Act shall hereafter In this Act
be referred to ns the "Act of 1072") Is repealed.

(b) Coneoiimino Amendments.—(1) Sectlon 2(0) of the Act of 1072 (10U.S.O.
1301(0)2I Is amended by striking out “optimum carrying eupaclty” and Inserting
In lieu thereof "enrrylng capacity".

2) Section 3 of the Act of 1972 (10U.S.C. 1302) is further amended—

A) by amendmg parag raph (? to read us follows:

"(1) The term depletlon or 'depleted* means auy ense In which—

"(A) tho Secretary, after consultation with the Marine Mammal Commis-
sion nnd the Committee of Sclcnlllic Advisors on Mnrlne Mammals established
under title Il of this Act, determines that a spccica or population stock Ib
below Its optimum sustalnublo population;

"(Bl) a Slate, to which authority for the conservation und management of
n specleH or population stock Is transferred under section 100, determines thut

such species or stock Is below its optimum sustainable imputation; or

"(O) a spccles or imputation stock Is listed ns an endangered species or n
threatened species under the Endangered Siwcies Act of 1073.";

(B) by striking out "tho optimum carryin ca acity of their habitat" In
pnrngrnph (2) and Inserting in lieu (hereof r optimum sustainable
population™;

(0) by rcdeslgiiuting paragraphs (0) through (15) ub paragraphs (8)
through (14), respectively;

75000



(D) by striking out “optimum carrying capacity” In paragraph (8) (as so
redeslguated) and Inserting In lieu tliereot “carrying capacity”; and
(E) by amending paragraph (13) éas so redesignated) to read as follows:
"(13) The term ‘United States’ Includes the several States, the District of
Columbia, the Commonwealth of Puerto Rico, the Virgin Islands of the United
States, American Samoa. Guam, and the Northern Mariana Islands.”.

SkC 2. MOKATOIIUM ON 'fAKIKO AND liiroilTINO Maiiine Mammals.

Section 101 of the Act of 1072 (10 U.S.C. 1371) Is amended—
1) E)K)amending subsection (a)—

by striking out the first four sentences of parngruph (2) and

Inserting in lieu thereof tho following: "(2) Marine mnmmnls may be
taken Incidentally in the course of commercial fishing operations nnd
permits may be Issued therefor under section 101 subject to regulations
prescribed by the Secretury In accordance with section 103. In any event
it shull be the Immediate goal that the Incidental Kkill or Incidental
serious Injury of marine mammals permitted in the course of commer-
cial fishing operations bo reduced to lusigulficant levels approaching
a zero mortality and serious injury rate; provided tlmt thiB goal shall
lie satisfied In the case of the incidental taking of marine mammals In
the course of purse seine fishing for yellowllsh tuna by a continuation
of the application of the best marine mnmmul safety techniques and
equipment timt ure economically nnd tcehnologleu’ly practicable.”,

(U) by striking out “is classified ns belonging to an endangered species
or threatened species pursuu it to tho Endangered Species Act of 1073 or”
paragraph (3)(B),nud

(C) by adding at the end thereof the following new paragraphs:

"(4) (A) During any period of 0 consecutive years, the Secretary simll allow
the Incidental, but not the Intentional, taking by citizens of the United Stutcs
while engugling In commercial fishing operations, of sinnll ‘numbers of marine
mummals of a species or population stock that Is not depleted If the Secretury,
after notice nnd opitortuidty for public comment—

“(1) Unds that the total of such taking during such 5-year period will
liuve a uegligllde Impnct on such species or stock; and

“(11) provides guidelines pertaining to the estublti'iment of a cooperative
system Miuong the fishermen Involved for the monitoring of iuch taking.

“(It) Thba Secretary shall withdraw, or suspend for a time certain, the
permission to rnke murine mnmmuls under subparagraph (A) If the Secretary
finds, after notice and opiwrtunity for public commeut, that—

“(1) the tnking allowed under subparagraph (A) Is Imvin more than
a negligible Im[)act on the species or stock concerned ;or
"(11) the policies, purposes nnd goals of this Act would lie better served
throu%h the ap&l}ication of this title without regard to this subsection.
Sections 103 nnd 101 simll not apply to the tnking of marine mnmmuls under
the uuthorlty of this para?raph. . .

"(5 Upon request therefor by citizens of the United States who engage
In n specified activity (other timn commercial fishing) within a specified gco-
graplilcal region, tho Secretary slmll allow, during periods of not more timn five
consecutive years each, the Incidental, but not Intentional, taking by citizens while
engaging la timt activity within timt region of small numbers of mnrino mammals
of u species or Populatlon stock that Is not depicted If the Secretary, after notice
(In the Federal Register and In newspapers of general circulation, nnd through
appropriate electronic media, In the coastal areas timt may be affected by such
activity) and opixirtunlly for public comment—

‘(1) finds tImt the total of such Inking during each 5-ycnr (or less) period
concerned will have a negligible Impact on such species or stock nnd Its habi-
tat, and on the availability of Hiielt species or slock for taking for subsistence
uses pursuant lo subsection (h) or section 1011(f) | and

"(Il) prescrliH's rcgiilnllons setting forth—

"(1) peimissibin iucllioilh of taking pursuuut lo such activity, and
oilier means of effecting the least practicable adverse Impact on such
species or stock and Its habitat, paying particular attention to rookorles,
mating grounds, and areas of sbnlinr tilgullleanco; and

I:_(I 1) requirements pertaining to the monitoring and reporting of such
taking.

"(B) The Secretary sliull withdraw, or suspend for a time certain (either on
an Individual or class basis, as appropriate) the permission to take marine
mammals under subf)aragraph (A) pursuunt to a specified activity within a
siiecltled geographical region if the Secretary finds, after notice and opiiorlunlt
for public comment (us required under subparagraph (A) unless subparagrap
(O) (I) applies), that—

(1) the regulations prescribed under subparagraph (A) regarding meth-
ods of taking, monitoring, or reimrtlug are not being substantially complied
with by u i>erson engaging in such uctlvity; or

"(1D the taking ullowcd under subparagraph (A) pursuant to one or more
activities within one or more regions Is having, or may huve, more than a
negligible impact on the species or slock concerned.

"(C) (i) The requirement for notice and opportunity for public comment in
subparagraph (11) shall not apply in the cuse of a suspension of permission to
tuke if the Secretary determines that an emergency exists which poses a signifi-
cant risk to the well being of the species or stock concerned.

"(I1) Sections 103 and 104 sIimll not apply to the taking of mariue mammals
under the authority of this paragraph.”;un i

(2) hy amending subsection (b)—

(A) hy amending the matter preceding paragraph (1) to read as follows:
"Except us provided la section 100, the provisions of this Act shull not apply
with respect to the tuklug of nay marine mammal hy any Indiau, Aleut, or
Eskimo who resides In Alnsku and who dwells ou tlu- coast of the North
Pacific Ocean or the Antic Oecun If such taking—", and

(B) by amending puiagruph (1) to rcud as follows:

"(1) Is for subsistence purposes; or".

Sec. 3. I'ltomurrioNs anh Penalties.

- (w) szto(;numoNS.— (1) Ssection 102(a) of the Act of 1072 (10 U.S.0.1372(a) »
is amended—
(A) hy Inserting "100," Immediately after "101," In tho matter preceding
paragraph (1);
(ID hy redesignating purugraph (4) aH paragraph (5); and
| (0) hy striking out paragraph (3) and Inserting In lieu thereof the fol
owing:
“(3) for na?/ person, with respect to any marine maternal taken In viola-
tion of this title, to possess thut mummcl or nay product fram thut mammal;
"(4) for any person to transport, purchase, sell, or offer to purchase or
sell any marine mammal or marine mammal product; and”.

(2) Section 102(h)(3) of such Act Is amended hy striking out "or which 1ms

been listed us an endangered species or threatened species pursuant to the En-
dangered Species Act of 1073”.
3) Section 102(d) (1) of such Act Is amended h strikini; out "or endangered".
b) Penalties.—Section 105(a) of the Act of 1072 (10 U.S.O. 1375(a)) is
amended hy Inserting "(1)" immediately after "(n)." and hy inserting at tho eml
thereof the following new imragraph:

“(I’) In any case Involving nil alleged unlawful Importation of a murluo mam-
mal or marine mammal product, If such Importation Is made hy an Individual for
his own personal or famil¥ use (which does not Include Importation as mi ue-
coiiiinoilnllon to olhers or for sule or oilier commercial use), tho Secretury may,
In lieu of Instituting a proceeding under paragraph (1), allow tho Individual to
abandon lhe nmuiuiul or product, miller procedural) to ho prescribed by tho Score-
lury, lo lhe enforcement olllcor at the port of entry.”.

Sec. 4. State Manaokment.

< I) Ti ANHi.cn oc Manaiikmknt Aiitmoiiitv.- Heellon Kill if the Ae» of 1U72
(tfill N.C. 13711) Is amended—

(1) bP/ I‘ciIcH(IjgnnIIng hulihcclloiim (u) and (d) as hiilihccMiiih (k) mnl (1),
vesneellvely; mi

) by striking out subi,tfctlonn (u) nnd <b) mid Inserting In Hen thereof
the BiBuirg 9 (u) ) g
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“See. 100 (u) No State may enforce, or attempt to enforce, any State Inw or
regulation reluting to the tnkIng of any species (which term for pnrposea of tills
section Includes any imputation slock) of marlue mammal within the State un-
less the Sccrr'ury 1ms transferred authority for the conservation nnd manage-
ment of that himtlch (hereinafter referred to In this sectlon as ‘management
authority') to the State under subsection (b) (1),

“(h)(1) Subject to paragraph (2) and subsection (f), the Secretary shall
transfer management authority for a species of marine mammal to a State If the
Secretary finds, after notice and opportunity for public comment, that the State
has developed and will Implement n program for the conservation and manage-
ment of the sjiecles—

“(A) Is consistent with the purposes, policies, and goals of this Act and
with International treaty obligations;

irsy requires that all taking of the species be humnne;
‘(G) does not permit the taking of the species unless and until
“(lI) the State lias determined, under a process consistent with the
standurds set forth In subsection (c)—
“(1) timt the Bpecles Is at its optimum sustninnble population
(hereinafter In this section referred to ns ‘OSP’), and
"(IT) the maximum numb. r of animals of that species that may
he taken without reducing tin species below Its OSP, nnd
"(11) the determination required under clause (1) Is final and Imple-
mented under State law, and, If a cooperative' allocation agreement
for the species Is required under subsection (d) (1), such an nceement
Is Implemented;

"(D) does not (tcrmlt the taking of a number of unimnls of the species
Hint exceeds the maximum number determined pursunnt to subpnrngrnph
(G)(1)(H), nnd. In the enso of tnking for subsistence uses (ns defined In
subsection  (f)(2)), docs not permit the tnking of u number of nulmals
Ihnt would lie Inconsistent with the maintenance of the species at Its OSP;

"(10) does not permit the taking of the species for scientific resenrch and
public display purismes, except for taking for such puriwises that Is under-
taken by, or on lielmlf of, the State;

"(F) provides procedures for acquiring dntn, nnd evaluating such data
and other new uvi-’-nce, relntlng to the OSP of the species, and the maxi-
mum lake Hint w. .ml maintain the species at that lovcl, and, If required
on lho basis of such ovnliiallon, for auiendlug determinations under suh-
paragraph (C)(1);

"(G) provides procedures for the resolution of differences between the
State nml the Secretary that might arise during the development of u
cooperative allocation agreement under subsection (d)(1); and

"(11) provides for tho submission of nn annual report to tho Secretar
regarding the administration of the program during the ngiortlug period.

"(2) During the iieilod between the transfer of maniigcmciit. authority for
a species to a State under paragraph (1) and the time at which the Implemen-
tation requirements under paragraph (1)(0)(1l1) are compiled with—

"(A) the State program shall not apply with rt-spcct to the taking of
the Hl>ccles within the State for any punmse, nr undor any condition,
provided for under Hcctlon 101; nnd

“(B) tho Secretury shall continue to regulate, under this title, all takings
of the gK*cleH within the St-.;,".

"(3) After the dclcrmlinatlor. rcqr'rcd under paragraph (1) (G)(1) regarding
u sHcles Is final and Implemented n. der State law and after n cooperative
allocation agreement, described In suhecclinii (d) (1), If required, Is Implemented
for such sM*cles—

"(A) such determination shall be treated, f-r purisises or applying this
tlllo beyond Ihe territory of the State, as a deteradmitlon li.adn In accordance
with section 101 and ns an apﬁlicable waiver under section me'n ;

“(H) Ibc Soer.dnry nbnll tcguhile, without regard to tills si-cl lon other ttia-.
_thodn'\i/:oenllniei siioellled under such an agreement, Hel taking of tho
igssdeM—
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“(1 Incidentally in the course of commercial fishing operations
(whether provided for under section 101(a)(2) or (4)), or In the
course of other specified activities provided for under section 101(a)
(5), In the zone described In section 3(14) (B), and

*(I1) for HcluntlUe research or public display purposes (other than by,
or on heliulf of, the State), except thut uuy taking uutliorlzed under
a permit issued pursuant to section 101(a)(1) after the date of the
enactment of the 1081 amendment to this suhsectb i allowing the
removal of live animals from habitat within the State shall not be
effective If the State agency disaﬁproves, within 30 duys after the
date of Issuance of-the permit, such taking ns being Inconsistent with
the State program; and

"(C) section 101(b) shall not appgl.

“(c) The State process required uuder subsection (b)(1)(C) must comply
with the following standards:

“(1) The State agency with management authority for the species (here-
inafter In this section referred to as the ‘State agency’) must make an
Initial determination regarding the factors described In clause (1) of timt
suhuectlon. The State agency must identify, nnd make nvallahle to the public
under reasonable circumstances, the documentation supporting such Initial
determination. Unless request for u hearing under paragraph (2) regarding
tho initial determination Is timely made, the initial determination shull be
trcutod us final under State law.

“(2) The State agency slmll provide opportunity, at the request of any
Interested party, for a hearing with respect to the Initial determination
made hy It under paragraph (1) at which Imerested parties may—

"(A) present oral and written evidence In support of or agaluBt such
determination; nnd

"(1t) crOBB-oxnmino persons presentingcvldonco at tho hearing.

The Stato ugeucy must give public notice of the hearing and make available
to the public within a reasonable time before commencing the hearing n
list of the witnesses for tho State uiul a general description of the docu-
mentation nnd other evidence that will he relied upon hy such witnesses.

"(3) The Hinto agency, solely on the ImsIH of the record developed ut n
hearing held pursuant to purugrnph (2), must make a decision regarding Its
Initial determination under urngirnpli (1) nnd simll Include v Ith the rec-
ord n Ntnlement or the lindlugH nml conclusions, and (bo reitHon or basts thore-
for, oil all material Issues.

"(4) Opportunity for Judicial review of the decision made by the Stnto
agency on the record under paragraph (3), under scope of rcvlow equivalent
to thut provided for In section 700(2) (A) through <E) of title 5 United
Slates Code, must lie nvallnblo under Stutc Inw. The Secretary may not
Initiate Judicial review of any such decision.

"(d) (1) If (he range of a spechs with respect to which a determination under
paragraph (1) (G)(1) of suhnectl >u (b> Is made extends beyond the territorial
waters of Hie Slate, Hie State agency and the Sccrctnry (who shall first coordi-
nate with the Marino Mammal Commission nnd the appropriate Regional Fishery
Management Council established under ruction 802 of tho Act of April 13, 1070
(1U U.S.C. 1802)) ahull enter Into n cooBerative allocution ngrccmcut providing
procedures for ulloeiitlug, on a timel asis, such of the number of nnimnls,
as determined under paragraph (1) (C) (I) (1) of subsection (b), as may ho
appropriate with priority of allocution being given firstly to Inking for subsist-
ence_uses In the ease of the Sla’o of Alaska, and secondly lo taking forfur 0ses
provided for under nuciioii 101(e) within the zone described 1 section 11(H) (s ),

“(2) If the State agency requests Hie Secretury to rogiilnlo the taking of a
species |o which paragraph (1) nppllcs within the zone described In accllou
3(1-1) (1) for ubslslcnce uses or for hunting, or both, In n manner consistent
with the regulation hy tho Stulo agency of such taking within the State, Hie
Secretary slmll adopt, and enforce within such zone, such of Hie Slate ngeucY’s
regulatory Prows_lons as Hie Heor-'tary considers to lie consistent with 1ds ndmin-
Islrailim “of section 101 (a) wllliiii such zone. The Secretury slmll adapt such
provisions through the Issuance of regulations under section 553 of tlllo (1, United



States Codo, and with respect lo neh issuance tin* Regulatory Flexibility Aet,
tho Paperwork Reduction Act, Executive Order No. 12201, dated February 17.
1081, nnd the JIO-diiy notice requirement In subsection g ) of nhiicli section 553
Hbnll not appl)(]. For purposes of sections 105, 1(H), nnd 107, such regulations nliiill
be treated as having been Issued under thin title.

“(e)(1) Subject to paragraph (2), the Secretary ahull revoke, after oppor-
tunity for a bearing, any trunafer of uianagenieut authority made to a Slate
under Hubaeellon (b)(1) If tho Secretary linda that the State program for the
conacrvntlou and management of tho species concerned Is not being fmplr .oented,
o* I» being Implemented In a manner Incnmdatcnt with the provlalona of this
section or the ﬁrovlalona of the program. Tho Secretary ahull alao eatabllab a
procedure for the voluntary return by a State lo the Secretary or apeclea man-
a(%gr?f)nt authority that wna provloualy trnnaferrod to the State unJer mihacetlon

';1(2) (A) Tho Secretary may not revoke n trunafer of management authority
under paragraph (1) unlé.au—

“(I) the Secretary provides lo the State a written notleo of Intent to revoke
together with a atatement, In detail, of tlioau nctloim, or fuUurot: to act, on
which such Intent la baaed; nnd
rE\;chL!a) during tho 00-duy period after tho dale of tho notleo of Intent to
"(1) tho Secretary provides opimrtunlty for consultation between him

nnd the State concerning such State uctlona or failures to act and the

remedial measures Hint should ho taken hy tho Hiate, and

"(IT) 'tho Stnto does not take such remedial mensurcs ns are neces-
sary, In llie Judgment, of Un Secretary, lo bring Its conservation and
muliiigcmciit prolgram, or llia udmliilslrnllon or enforcement of tho pro-
gram, lulu complinncn wifli llia provlaloiia of this section.

"(H) When a revocation hy (he Secretary of u transfer of manngemont
.-.nthorlty to a Stale becomes tlual, or Die Stnlo voluntarily ratlins mnnngcmciit
inillinrity lo llia Seerelnry, the Heerelnry shall regulate (lie taking, uiul provide
for the conservation and management, of th» species within tho State In oecord-
nnco with the provisions of this Act (and In the wise of Alaskan natives, section
101(h) nnd subsection (I%1 of this section shall apply upon such revocation or
return of manngemont authority).

"(f) (1) The .Secretary ma)é not transfer management nnthorlty to the State
of Alaska under subsection (h)(1) for an¥ mieelea of marina mnmmnl unless—

"(A) tho Stnto hns adopted nml will Implement a stntu(o’ ITmTrfT;iTmrroiTf
that Insuro that tho taking of tho species for subsistence uses —

“(1) Isaccomplished In n nonwasteful manner.
"(I1) will he tho priority consumptive use of the Bpecles, nnd
"(MI) If required to bo restricted, such restriction will he based upon—
"(1) tho customary nnd direct dependence upon tho species ns tho
mainstay of livelihood,
"(I1) local residency, and
“(111) tho nvnlinhlllity of nltccnntlvo resources; and

"(ILI1Im Stale has mlopled n sIntutoforvroguhiHnn timt requires that any
aMamiiPllve Mnc_of murine muninm! suedes, other than for subsistence uses,
swill hn authorized daring a regulatory yenr only If tho appropriate agency
Und mum®s Mailings. Imsil on nn ndniniMimtlvo rceordDelporo It, that- ——

"(1) such use wlU have no significant adverse Impact ui>on subsistence
uses of tho species, and

"(il) the regulation of such us?. Including, hut not limited to, licensing
of mnrlre mnmmnl hunting guides and the assignment of guiding areas,
will, to the ninTImnin extentlpracticable. provide economic opportunities
for the residents of the rural coastal villages of Alaska who engage In
subsistence uses of that species.

“(2) For purposes of paragraph (1),the terra ‘subsistence uses' means tho ens-
tomury and traditional uses by rural Alaska residents of marine mnmmnls for
direct personal or family consumption as food, shelter, fuel, clothing, tools, or
transportation; for the making and selling of handcraft articles out of nonedlble
byproducts of marine mammals taken for personal or family consumption; and
for barter, or sharing for personal or family consumption. As used In this
paragraph—
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"(A) The term “family’ momra all persons related hy blood, marringe, or
adoption, or any person living within a household on a pcrmunont basis.

"(I1) The term ‘'barter' menus the exchange of marine mummnls or tholr
parts, taken for subsistence uses—

"(1) for other wildlife or llslt or their parts, or
"(I) for other food or for nonedlble Items other than money If tho
exchange iHof a limited and noncommercial nature.

"(g) Neither the transfer of management authority to a Stnto under sub
section (h)(1), nor Um revocation or voluntary return of such nutliorlly under
subsection (o), shall he deemed to he an netlon for which an environmental
Impm-I statement ir required under section 102 of tho National Knvlronmentnl
T'ollcy Aet of 10GD. o

"(It) Nothing In Ibis title shall prevent a Federal, Htuto, or loeut govornment
olllelal or employee or a person designated under section 112(c) from taking, In
tho course of his dutlos as an olllelal, employee, or deulgnco, a marine mammal
In it lummno manner (Including euthuimsin) If such taking Is for—

" (1) the protection or welfare of the mammal, >

"(2) the protection of tho public health and welfare, or

"(2) lhu nonlctiml removal of nuisance i,..linnls,

und, In any case In which tho return of the mammal lo Its natural habitat Is
feasible, Includes steps designed to achieve that result.

"(li The Seerelnry may (r.fler providing notice thereof In ,eo Federal Reg-
ister nnd In newspapers of general circulation, and through appropriate elec-
tronic media, In tho affected area Iand providing opportunity for a hearing
JIMreim in such nrni) proscribe regulations requiring the limiting, tugging, nnd
I'cpurllr_ll_ghof miiluuilmliikcu pursuant to section 101 (It).

'(J) The Heerelnry limy mnhn grunts In Sillies lo assist them—

"(1) In developing programs, lo lie submitloti for upprovul under sub-
section (li), Jr the conservation and management of siiecles of merino
muinmu Im; ami

"(2) In administering such programs If muiiugemont authority for such
species s triiliSk'erred lo the Slate under such subsection. .

Orunls made under this subsection may not exceed 50 percent of l«o costs of
developing n Sinle i>rogrmin before Sccrelurlnl approval, or of administering
the(g)rogram thereafter.".

No IfipntcT on Certain Cooperative Agreements.—Nothing In the amend-

ments made hy subsection (a) shull he construed as utrecling In any manner, or
to any extent, any cooperative agreement entered Into hy n State under section
0(c) of the Endangered SjHicles Act of 1078 (10 U.S.G. 1535(c)) before, on, or
after the date of tlie enactment of this Act.

Sec. 5. Marine Mammal Research.

Section 110(a) of tho Act of 1072 (10 U.S.0.1380(a)) Is amended hy ndding nt
tlie end thereof tho following new sentences: "In currying out this subsection,
the Secretary shall undertnkc a program of, nnd shall provide financial assist-
ance for, research Into new methods of locating and catching yellowfln tuna
without the Incidental Inking of murine mammals. The Secretary simll Includo
u description of the annual results of research curried out under tills section In
tho report required under section 103(f).".

Sec. 0. Marine Mammal Commission.
Title Il of the Aet of 1072 (10 U.S.C. 1101-1-107) Is amended—

(1) by striking out "furnish Its reports nnd rccommendntlonp to him, be-
fore publication, for Ills comment." In section 202(b) and insf .ting In lieu
thereof “provide each nnnual report required under section 201, before sub-
mission to Congress, lo the Secretury r mcomment.”; and

(2) hy Inserting ", or provide such jrants to," Immediately after "agree-
ments with” In section 200(3).

Sec. 7. Authorisation ok Approprlationp.

(a) Department op Commerce—There are authorized to be appropriated
ti:e Department of Commerce, for purposes of currying out such functions and
responsibilities as It may have been given under title I of the Marine Mammal
Protection Act of 1072, $8,000,000 for fiscal yenr 1083 and $8,800,000 for fiscal

year 1081.



(b) Department or the |ntebioa—There are authorised to be a?]propriated
to the Depart®**".! of the Interior, for purposes of carrying out such functions
and responsibilities as It ma% have been given under such title 1, $1,700,000 for
fiscal year 1083, and $2,000,000 for fiscal year 1084.

(¢) Marine Mammal Commission—There are authorized to be appropriated
to the Marine Mammal Commission, for purposes of carrying out title 11 of such
Act of 1072, $1,000,000 for fiscal yenr 1083, nnd $1,100,000 for fiscal year 1084.

L egislative History

During hearings in April on H.R. 2948, providing the Fiscal Year
1982 authorization of appropriations for the Marino Mammal Pro-
tection Act, the Sulxiommittce on Fisheries and Wildlife Conserva-
tion and the Environment heard testimony from several witnesses
advocating amendments to the Act. In May 1981, the Committee
reported I1.R. 2948 to the House but stated its intention to hold addi-
tional hearings in an attempt to develop solutions to the problems
addressed by witnesses nnd to remedy certain problems which make
administration of tho Act diflicult.

As a result of tho April authorization hearings and tho Commit-
tee’s commitment to develop an iw...ndmcnt package which would be
reported to the FW r of tho House before tho end of tho First Session
of the 97th Congress, Mr. Breaux nnd Mr. Forsythe introduced
TI.R. 4084 on July 9,1981, for the pur|>osc of improving tho operation
of tho Marino Mammal Protection Act and extending tho authori-
zation of appropriations through Fiscal Year 1984.

On July 13, the Subcommittee on Fisheries nnd W ildlife Conser-
vation and the Environment hold hearings on tho legislation. Testi-
mony was received from the fishing industry, the Alaska Federation
of Natives, state fish and game agencies, the fur industry, tho oil
and gr.s industry, representatives of the environmental and conser-
vation community, the Dopnrtiiicnts of Commerce and tho Interior,
and the Marine Mammal Commission.

After giving careful consideration to the evidence presented at
the hearing, the Sulicominitteo, on July 21, unanimously ordered
H.R. 4081 reported, with an amendment, to the Full Committee. On
July 31, 1981, the Committeo on Merchant Murine and Fisheries, by
voice vote, unanimously ordered H.R. 4081 reported to the House
wilt an amendment.

Tub Amendment

Tho amendment to TI.R. 4084 was accomplished by striking out all

after the enacting clause and inserting new language. Tho amendment:

Doleles tho definition of “optimum carrying capacity”, since it

is indistinguishable from optimum sustainable population (OSP)

und because both are used interchangeably throughout tho Act.

W herever “optimum carrying capacity” appears it is replaced
with “carrying capacity”.

Redefines the term “depleted” to mean any case in which tho
Secretary, or a State to which mnnngement authority has Ixsen
returned, determines Mint a species or population stock is lielow
its OSP, or is listed as endangered or threatened under the
Endangered Species Act.
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Retains the Act’s goal of reducing the incidental taking of
marine mammals pursuant to commercial fishing operations to
insignificant levels approaching a zero mortality and serious
injury rate but clarifies that this goal shall be satisfied in the
case of purse seine fishuig for yellowfin tuna by “a continuation
of tho application of tho best marine mammal safety techniques
and equipment that are economically and technologically
practicable”.

Directs the Secretary to allow the incidental, butnot the inten-
tional, tnking by U.S. non-tuna commercial fishermen of small
numbers of marine mammals if (1) tho population is not de-
pleted, (2) tho total of such taking will have a negligible impact
on tho stock, and (3) there is a system established among the
fishermen for monitoring such taking. Tho Secretary mast with-
draw the permission to take marine mammals under this section
if he finds that the take ishaving moro than a negligible impacton
the species or that tho policies, purposes and gonls of the Act
would bo better served through implementation of tho other sec-
tions of the Act.

Directs tho Secretftiy to allow tho taking of small numbers of
a nor. depleted species by U.S. citizens who engage in specified
activities (other than commercial fishing) within specified geo-
graphical arcus, if lie (1) finds that the total of such faking will
have a negligible impact on tho species, on its hnbitat, and on the
availability of such species for subsistence uses in Alaska, and
(2) prescribes regulations which set forth permissible methods o'
taking and other means of effecting the leust practicable adverse
impact on the species or its habitat, (with particular attention
given to rookeries, muting grounds, nnd other areas of signifi-
cance) and which set out the requirements for monitoring and re-
porting tho takings. Tho Secretary must withdraw his permission
to take in .rino mainmah pursuant to this section if the regulations
are not substantially complied with or if ho finds such taking is
having more than a negligible impact on the species concerned.

Makes it unlawful for nny person to transport, purchase, sell
rr offer to purchase or sell any marine mammal or marine mammal
product unless otherwise provided under Hie Act.

Authorizes the Secretary to allow individuals lo abandon
marine mammal imports made for personal or family uso to
tho enforcement officer at flic portof entry without the individual
going through u formal notice of violation and forfeiture
proceeding.

Establishes a procedure to return marine nmmisial manage-
ment to any slate. The Secretary may transfer management au-
thority to a slate if the state has developed nnd will implement
a program which: (1) is consistent with the purposes, policies and
goals of the Act and with international treaty obligations: (2)
requires that all faking lie Immune: (3) does not permit tnking
until the state determines (through a simplified hearing process)
the OSP of the population and the maximum number of animals
that may lie taken without, reducing llie species below its O SP; (4)
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provides procedures for acquiring data relating to the OSP of
the species and tho maximum allowable take and for amending
the determinations made during the informal hearing process; (5)
provides procedures for resolving the differences between the state
ami the Secretary which may arise regarding the allocation of the
allowable take between the state and the Federal Government; and
(C) provides foran annual report to the Secretary concerning the
administration of the state program. Tho Secretary cannot trans-
fer management authority to the State of Alaska unless the state
has adopted a statute and regulations which insure that taking for
subsistence will bo tho priority consumptive use of the species and
that such taking will be accomplished in a nonwasteful manner.
Any other consumptive, uses—such as sport hunting—can be au-
thorized only if it would not have, an adverse effect on subsistence
uses. During flic, interim period when the Secretary lias trans-
ferred management authority to a state but before the stale is able,
to implement its program, llie .Secretary would continue to regu-
late all takings of marine iiinmmuls within (lie state. Oneo the
state is able to implement its program, the Secretary would still
bo responsible for regulating any takings in the 200-mile zone
and all takings for scientific research or public display purposes
in state and Federal waters.

Authorizes lliu Secretary lo revoke the transfer of management
authority for any species if (lie state does not implement its up-
proved program or if the program is not being implemented con-
sistently with the provisions of the state plan, liefore the Secre-
tary can revoke the transfer of management authority, ho must
first consult with the state and provide the state with the op-
portunity to lake any remedial measures tho Secretary considers
necessary.

Permits the Secretary to prescribe marking, tagging and report-
ing requirements applicable to the subsistence take of Alaska na-
tives at. any time the state is not exercising management authority
over the snccies concerned.

Expands tho Secretary’s authority to make grants to the states
for developing their programs. Gilder existing provisions of tho
Act, such grants can only he made to administer the state pro-
gram upon the transfer of management authority.

Adds a new sentence to tho research section of tho Act to direct
the Secretary to under!ako, and provide assistance for, research
i.do new methods of locating and catching yollowfin tuna without
the incidental taking of marine mnininals.

Authorizes to bo appropriated $8.0 million in fiscal year 108.1
nnd $8.8 million in fiscal year 1081 lo Illm Department of Com-
merce, $1.7(5 million in fiscal year 1081 and $2.0 million in fiscal
year 1081 to the Department of the Interior, and $1.0 million in
fiscal year 1081 and $1.1 million in fiscal year 108-1 to the Marino
Mnmmnl Commission to carry out their responsibilities under tho
Act.

For furtherdetails or clarification of the amendment, see the Section-
By-Sec.tion Analysis.
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B ackground and Need

The Marino Mammal Protection Act (MMPA) was exacted in 1072
for tho purpose of ensuring that marine mnmmuls art maintained at
healthy population levels. In passing the Act, Congress responded to
tho growing concern abouttho decline of certain species and recognized
tho important role that marine mammals play in tho ecosystem as well
astheir economic, aesthetic and recreational value.

Under the MMPA the Department of Commerce is charged with
responsibility for whales, dolphins (porpoises), sea lions and seals.
The Department of tho Interior has responsibility for polar bears,
walruses, sea otters, manatees and dugongs. The Actestablishes a mora-
torium on tho taking of marine mammals unless the. population of an
animal isdetermined to lie at its optimum sustainable level. Stnto man-
agement of resident marine mammal populations is preempted until
such timo as a stnto prepares a marine mammal innnngement program
consistent with the Act. Criminal and civil |>enullios arc prescrilxul
for violations of the Actand Lho importation of niurino mammals and
their products issubjectto regulation. Tho Actcreated a thrco-mcmbor
Marino Mammal Commission which is charged with monitoring tho
implementation of tho Act, recommending policies to tho two Secre-
taries, and undertaking such research as is deemed appropriate.

Tn many respects, tho Marine Mammal Protection Act luis been a
remarkably .successful piece of legislation In the area of reducing tho
incidental take of porpoises in tuna fishing operations, for exannplo,
the number of porpoises killed lias dropped from no estimated 108,000
animals in 1072 to an estimated 15,803 |>orpoiscs in 1080. This dramatic
accomplishment has been achieved Ix'cnnso of improvements in gear
design and fishing techniques. A munlier of other species, such ¢S tho
California sea otter and the West Indian manatee, also seem to ho
benefiting from the. protection provided pursuant to tho Act. How-
ever, during hearings held on April 7,1081, on legislation to reauthor-
ize the MMPA, the Committee received testimony regarding a number

of problems associated with tho implementation and administration
of tho Act.

The most notable difficulty experienced in tho administration of the
Actoccurred when the Departments of Commcreo and the Interior at-
tempted to return management of certain marine mammal species to
the Slate of Alaska, as provided for in section 10!) of tho Aet. On Jan-
uary 11, 1171, Alaska requested the Secretaries of Commerce and tho
Interior to grant a waiver of the moratorium to permit tho hunting
of nine species of marine mammals and to return management of tho
species to the. state. Six of the species wore under Commerce’s jurisdic-
tiou and three, wen under Interior’s jurisdiction. Pursuant to the Act,
the state’s request required formal hearings liefore an administrative
law judge concerning the status of the population of each species, us
well as consideration of the state’s proposed laws und regulations that
would govern the taking of that species. The proposed waiver of tho
moratorium to allow a taking of marine nmmnml.s also required com-
pliance with the provisions of tho National Environmental Policy
Act.



