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provision. W e  are in the p r o cess of discu-. sing this issue 
w i t h  the coal o p e r a t o r s  and d e v e l o p i n g  s a t i s f a c t o r y  language 
to p r e s e n t  to y o u  on Friday.

Al l  of the other comm ents in the M a r c h  19 O S M  l etter  are 
ei t h e r  a d d r e s s e d  by e x i s t i n g  State law or Rules of Court, or 
w i l l  be a d d r e s s e d  b y  regulation.

T h a n k  y o u  for y o u r  h a r d  w o r k  on this i m p o rtant legislation. 

S i n c e r e l y ,
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A l aska S u r f a c e  Coal M i n i n g  P r o q r a m

py
Pedro D enton

Introduction

Al m o s t  everyone recognizes that coal m i n i n g  in A l a s k a  requires d i f f e r e n t  

t e c hnology than in the other coal p r o d u c i n g  states. A l a s k a ' s  remoteness, 

climatic extremes and sparse p o p u l a t i o n  o b v i o u s l y  p o s e  conditions n ot 
common to the other statas. The d i f f e r e n c e s  we r e  r e c o gnized by c o n g r e s s  

w h e n  it c o m m i s s i o n e d  in Section 708 of PL 95-87 a special study to d e t e r m i n e  

if any of the p r o v i s i o n s  of the law should be m o d i f i e d  b e c ause of u nique 

c o n d itions in Alaska. Partly in a n t i c i p a t i o n  of the results of this 

study and to accurately assess a p r o g r a m  by w h i c h  the State could assume 

jurisdiction over surface coal m i n i n g  in Alaska, the D e p a r t m e n t  of Natural 

R e sources started p r eparing a d r a f t  p r o g r a m  early in 1980. A  p r e l i m i n a r y  

dr a f t  of this p r o g r a m  is nearly comp l e t e  and ready for legislative, p u b l i c  

and federal review. The purpose of this p a p e r  is to give an o v e r v i e w  of 

A l a s k a ' s  p r o g r a m  develo p m e n t  p r o g r e s s  to date.

The opinions and interpretations in this p a p e r  are the author's and do not 

n e c e s s a r i l y  r e p r e s e n t  the o p i n i o n s  of the State o r  the D e p a r t m e n t  of N a t u r a l  

Resources. The pa p e r  has not be e n  reviewed by the state. The author lias 

served as p r o g r a m  develo p m e n t  c o o r d i n a t o r  for the p r o g r a m  since early in 

1930 on a special p r o j e c t  basis a n d  is not a p e r m a n e n t  employee of the 
State.

F e d e r a l Act a.id R e g u lation

The Surface M i n i n g  Control and R eclamation Act of 1977 (Public Law 95-67,

91 Stat. VI'.) (30 U.S.C. section 120! et. scg.)) is e s s e n t i a l l y  an e n v i r o n­

menta l  law d e s i g n e d  to regulate surface coal m i n i n g  on a national scale.

Its p r i m a r y  p u r p o s e  is to p r e v e n t  wa t e r  and air p o l l u t i o n  and o t h e r  

a d v erse e n v i ronmental impacts and to require that d i s t u r b e d  areas > .* 

r eclaimed to an appropriate p«ntraining use. It p e r t a i n s  to all coal mining 

reg a r d l e s s  of w h e ther the coal is on federal, state o r  p r i vate lands. Thu 

A c t  recognizes that "Lh • primary g o v e r n m e n t a l  r e s p o n s i b i l i t y  for developing, 

authorizing, issuing, ana enforcing re g u l a t i o n s  for surface m ining and 

r e c l a m a t i o n  operations" should rest w i t h  the states. The act took the power 

to regulate coal mining from the states ar.d p r o v i d e d  a m e c h a n i s m  by w l u c n  

this power can lie p artially returned to the stakes upon approval by the 

federal ''afice oi .Surface M ining (OSM) of a statu p r o g r a m  incor p o r a t i n g  m i n i m u m  
federal s t a n d a r d s .

O S M  reported in a news release dated Ma r c h  5, 1980 "Twenty four States, 

including all of the N a t i o n’s maj o r  coal producers, h a’/-.* submitted p l a n a  Vo 

a s s u m e  primary responsibility for r e g u l a t i n g  the surface effects of coal 

mining." States submitting plans were Maryland, benn.sylvan i n , Virginia,

Wear. Virginia, Kentucky, Tennessee, Alabama, Mississippi, Illinois, Indiana, 

Ohio, Arkansas, Iowa, Kansas, Missouri, Oklahoma, Texas., Lour ii.inna, Colorado, 

Montana, New Mixico, North Dakota, Utah and Wyoming. Georgia, War.hingt.on and 

Alaska, none of which a r e  considered m a j o r  p r o d u c e r s  did not s.uhmt p l a n s  by 

the March i, I960 leadline for state p r o g r a m  submittal. Cn this same news, 

release, OSM Director W a lter M. Heine noted tbit "The b o t r c m  line is approval 

by J a n u a r 1; J, 1 9 e J . ’Where programs are not appr o v e d  by that date a Federal
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p r o g r a m  is required. " T he foregoir.g s t a t e m e n t  w o u l d  see m  to i n d i c a t e  at 

F e d e r a l  r e g u l a t i o n s  w i l l  be a p p l i e d  to A l a s k a  on Jon. 3, 1981. But. 1 .ska 

h as a r gued that t.he s p e cial s t u d y  b y  the N a t i o n a l  A c a d e m y  of Scienc. icional 

A c a d e m y  o f  E n g i n e e r i n g  r e q u i r e d  b y  S e c t i o n  705 o f  the F e d e r a l  A c t  * •sld d i c t a t e  

a d i f f e r e n t  tim e  frame for A l a s k a .  T h i s  w a s  n o t e d  b y  O S M  in the M a y  16, 198 0

F e d e r a l  R e g i s t e r  w h i c h  states o n  p a g e  32330:

A l a s k a  d i d  n o t  s u b m i t  a p r o g r a m  a nd h a s  a s s e r t e d  it d o e s  n e t  h a v e

to do so a t  this time b e c a u s e  the s t u d y  of s u r f a c e  co a l  m i n i n g  in

A l a s k a  b e i n g  c a r r i e d  o u t  b y  the N a t i o n a l  A c a d e m y  o f  S c i e n c e s  p u r s u a n t  

to S e c t i o n  708 o f  the A c t  is not c o mplete. O S M  is c u r r e n t l y  e x a m i n i n g

w h a t  a c t i o n  should be t a k e n  w i t h  r e g a r d  to Alaska.

The issue has n o t  b e e n  r e s o l v e d  b u t  o b v i o u s l y  A l a s k a  c a n n o t  d e s i g n  a final

p r o g r a m  u n t i l  the r e s u l t s  c f  the 708 s t u d y  are m a d e  available. E v e n  th e n

the u n c e r t a i n t y  of w h a t  c h a n g e s  rfill b e  m a d e  to the federal a c t  c o u l d  f u r t h e r  

c o m p l i c a t e  the time schedule.

T he time frame for s u b m i t t a l  u n d e r  the A c t  is i m p o r t a n t  for A l a s k a  b e c a u s e  

the d e a d l i n e  for p r o g r a m  s u b m i t t a l  (March 3, 1980) h as p a s s e d  a nd O S M ' s

p o s i t i o n  is that if a state fails to m e e t  the d e a d l i n e  a federal p r o g r a m  m u s t

be imposed b e f o r e  the state c a n  a p p l y  for p r o g r a m  a p proval. T h i s  is a n  e x t r e m e l y  

n a r r o w  and i m p r a c t i c a l  i n t e r p r e t a t i o n  of 30 C F R  731.12, b u t  so far, the state has 

b e e n  unabl' to c h a n g e  OSM. It a p p a r e n t l y  d o e s  n o t  m a t t e r  t h a t  the 708 s t u d y  is 

a l r e a d y  o v e r  a yea r  late and that b o t h  A l a s k a  a n d  C S M  c o n s i d e r  the 70S study 

a c r i t i c a l  e l e m e n t  in d e v e l o p i n g  an A l a s k a  p r o g r a m .

T h e  f o l l o w i n g  e x c e r p t  from O S M ' s  1979 a n n u a l  r e p o r t  is a go o d  i n d i c a t o r  of 

O S M ' s  r e c o g n i t i o n  of the i m p o r t a n c e  o f  the 708 s t u d y  to d e v e l o p i n g  A l a s k a ' s  
program:

A n u m b e r  of o u t s t a n d i n g  i s s u e s  r e l a t e d  to A l a s k a ' s  p r o g r a m  m a y  hav e

to a w a i t  f o r m u l a t i o n  and r e s o l u t i o n  u n t i l  a f t e r  c o m p l e t i o n  of the

A l a s k a  S t u d y  and D e p a r t m e n t a l  r e s p o n s e  m a n d a t e d  by the Act. S t u d y  

s c h e d u l e d  for c o m p l e t i o n  by M ay 11, 1980.

It should be no t e d  t h a‘ the A c t  r e q u i r e d  the st u d y  bo c o m p l e t e d  no l a t e r  

than two ye a r s  af t e r  the d a t e  of e n a c t m e n t  or b y  Aug. 3, 1979.

T h e  F e d e r a l  Act is o n e  o f  the m o s t  c o m p l e x  and d e t a i l e d  s t a t u t e s  eve r  

written. If A l a s k a  a d o p t s  a c o m p a n i o n  law, w h i c h  it m u s t  if it w i s h e s  to 

r e g u l a t e  ccul m i n i n g  in Alaska, i t  w i l l  be one of the l o n gest s t a t u t e s  on 

the bo o k s  for su c h  a special p u r p o s e  c o n t a i n i n g  o v e r  50 pages. For instance, 

the S t a tute w h i c h  r e g u l a t e s  o i l  and g a s  o p e r a t i o n s  in Alaska, AS 31, c o n t a i n s  

o n l y  25 pages. B u t  it is the r e g u l a t i o n s  and th e i r  s e e m i n g l y  e n d l e s s  d e t a i l e d  

r e q u i r e m e n t s  for p r o c e d u r a l  m a t t e r s  that has c a u s e d  the m o s t  c r i t i c i s m .  T h e s e  

r e g u l a t i o n s  and their p r o g r a m  s u b m i t t a l  r e q u i r e m e n t s  are e x t r e m e l y  tire s o m e  to 

read and w o r k  w i t h  and r e q uire a very c u m b e r s o m e  and tin w i e l d l y  p r o c e s s  for 

approval of a state prcgran. A l a s k a ' s  d r a f t  of ..no r e g u l a t i o n s  are n e a r l y  350 

single spaced pa g e s  and this inclu d e s  m a n y  c o n s o l i d a t i o n s  w h i c h  C S M  ;r..'.y not 

approve. The s e c t i o n  on b o n d i n g  alcno c o n t a i n s  o v e r  -JO pages. In addition, 

tueia p r o b n u l y  be two to t'urec a u n d r o d  acid^ tional oaoos of e x n l a n u t o r v

m aterials. In comparison, tho A l a s k a  Oil and _*as c o n s e r v a t i o n  r e g u l a t i o n s  
c o n t a i n  on l y  35 pages.
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Mu c h  of the p r o b l e m  that the o t h e r  states hav e  h a d  is in getting v a r i a t i o n s  

from the federal regulations. The federal act p r o v i d e s  in section 101(f) that 
"because of the d i v e r s i t y  in terrain, climate, biologic, chemical and ot h e r  

p h y s i c a l  conditions in areas subject to m i n i n g  operations, the p r i m a r y  g o v e r n­
men t a l  resp o n s i b i l i t y  for developing, issuing, and e n f o r c i n g  r e g u l a t i o n s .....

sh ould rest with the states." O S M  has i m p l e mented this p o l i c y  by regula t i o n s  

un d e r  30 C F R  731.13 (called the state window) w h i c h  p r o v i d e s  for d e t . i l e d  

state justification for any state var i a t i o n s  to the federal regulations.

M a n y  states have complained tha t  the w i n d o w  is closed, b u t  one of the mos t  

interesting c h a r a c t e r i z a t i o n s  was by the U nited S t a t e s  C o u r t  of A p p e a l s  in 

a July 10, 1980 d e c i s i o n  on the Peabody Coal C o m p a n y  case. In a footnote 

to a statement that the s t atutory scheme "leaves b r o a d  di s c r e t i o n  in state 

o fficials while ensuring through federal oversight, that the minimum, 

requirement of the A c t  are achieved." they ma d e  the f o llowing comment:

The S e cretary insists that he has left this d i s c r e t i o n  intact through 

the so-called "state window" p r o v i s i o n  in the regulations. This 

section allows states to propose a l t e r n a t i v e s  that are "consistent 

w it h  the regulations" the S e cretary has issued, 30 C F R  731.13(c)(1).

The language of this provision, however, is d e c e p t i v e l y  comforting. 

Elsewhere, the r e g u l ations d e fine "consistent with" as m e a n i n g  "no 

less stringent than and meet(ing) the app l i c a b l e  pro v i s i o n s  of the 

"regulations" the S e cretary has issued. Id 730.5(b). Thus there 

is little room for states to maneuver. The "window" would be more 

a c c u r a t e l y  d e s c r i b e d  as a one w a y  mirror.

These c h a r a c t e r i z a t i o n s  could be a l a r m i n g  for A l a r k a n s  k n o wing that m i n i n g  

in Alaska wil l  r e q uire d i f f e r e n t  m i n i n g  p r actices than in the other states 

if it were not for the 703 study. The 708 study could provide an op e n  

"window" for Alaska that will allow var i a t i o n s  from the federal p r o g r a m  to 

adjust to the unique c o n ditions in Alaska. In this respect, Alaska could 

have it easier than some of tho other 'tates, but to a c c o m p l i s h  this it must 

a g g r e s s i v e l y  follow through on the study to be sure there is approp r i a t e  

resp o n s e  by the Secr e t a r y  o f  Interior and Congress.

P r o g r a m  D e v e l o p m e n t  P r o g r e s s

Alaska received a $100,000 p r o g r a m  de v e l o p m e n t  gr a n t  from OSM on M a r c h  11,

1900. Tlie actual m o n i e s  were received on April 8, 1900. The gr a n t  required 

that the state contribute $25,000 to tho projran. The grant a pplication 

was the b e g i n n i n g  of the formal p r o c e s s  to d etermine w h e t h e r  Alaska w o u l d  

assume c o n trol of surface coal mining in Alaska. Under this grant, The 

Department of Natural Resources hired the author full time early in the 

year to coordinate de v e l o p m e n t  of a state p r o g r a m  including regulations, 

statute and other p r o g r a m  submittal elements. Prior to that time several 

individuals had on a p o r t  time basis c l o se-y followed O S M  activities and 

had analyzed how the p r o g r a m  m i g h t  impact Alaska. T h e r e  was also c o n s i d e r­

able parti c i p a t i o n  in the N A S - N A K  hearings in Alaska and most of the general 

problems in applying the act and regulations were identified.
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The p r o g r a m  d e v e l o p m e n t  g r a n t  p r o v i d e d  for a c c o m p l i s h i n g  the f o l lowing: I

1. A  c o m p r e h e n s i v e  r e v i e w  of e x i s t i n g  A l a s k a  s t a t u t e s  a nd r e g u l a t i o n s

to i d e n t i f y  c u r r e n t  a u t h o r i t i e s  r e l e v a n t  to the r e g u l a t i o n  o f  ,

s u r f a c e  mining.

2. D r a f t  l e g i s l a t i o n  a n d  r e g u l a t i o n s  n e c e s s a r y  to c o m p l y  w i t h  P L  95-87.

3. R e c o m m e n d a t i o n s  for a p r o c e s s  b y  w h i c h  l a n d s  c o u l d  b e  d e t e r m i n e d  

to be s u i t a b l e  or unsuitab] e for s u r f a c e  m i n i n g .

4. R e c o m m e n d a t i o n s  for th« c o o r d i n a t i o n  of r e v i e w  and i s s u a n c e  o f

p e r m i t s  for surface c o a l  m i n e s  a m o n g  all st a t e  a n d  federal

p e r m i t t i n g  authorities.

5. A s s e m b l y  of all the e l e m e n t s  into a p r o g r a m  s u b m i t t a l  for the p u r p o s e

of a s s u m i n g  state jurisdiction. i

The p r o p o s a l  p r o v i d e d  for an a d v i s o r y  c o m m i t t e e  to be a p p o i n t e d  b y  the ; •

G o v e r n o r  to g u i d e  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  in d e v e l o p i n g  a p r o g r a m  ,

a nd in d e c i d i n g  w h e t h e r  o r  n ot the state s h ould a s s u m e  j u r i s d i c t i o n  o v e r  

surface ccal mining. T he c o m m i t t e e  was a p p o i n t e d  b y  the G o v e r n o r  in e a r l y  

A p r i l  1980 and c o n s i s t s  o f  Earl H. B e i s t l i n e  o f  the U n i v e r s i t y  of Alaska,

R i c h a r d  D o u g l a s s  of the A l a s k a  C o n s e r v a t i o n  Society, C o l e  E. M c F a r l ' u d  o f  

r. P l a c e r  A m e x  Inc., M a r g a r e t  S a g e r s e r  o f  C o o k  I n l e t  R e g i o n  Inc., J o s e p h  E.

U s i b e i i i  of U s i b e l l i  Coal M i n e  Inc. and P h i l i p  W a r i n g  o f  the K e n a i  P e n i n s u l a

Borough. Since Earl B e i s t l i n e  w a s  c h a i r m a n  o f  the NAS c o m m i t t e e  on A l a s k a n  

Coal M i n i n g  and R e c l a m a t i o n  and to avoid any p o s s i b l e  c o n f l i c t  o f  interest,

E r n e s t  N. W o l f f  h a s  s e rved cn the c o m m i t t e e  o n  h i s  b e h a l f  to the presenr. 

time. M o w  tha t  the r e p o r t  is complete, Mr. B e i s t l i n e  is b a c k  on the A d v i s o r y  

C o m mittee, aho fi r s t  c o m m i t t e e  m e e t i n g  was h e l d  on M a y  13, 19S0 ana. two 
m e e t i n g s  ha%’e bee n  h e l d  s i n c e  then .

P e r h a p s  the m a j o r  ta s k  in d e v e l o p i n g  the p r o g r a m  w as in i d e n t i f y i n g  the 

spec i f i c  federal s t a n d a r d s  and r e g u l a t i o n s  w h i c h  w e r e  n o t  a p p l i c a b l e  to A l a s k a  

a nd d e t e r m i n i n g  w h a t  c h a n g e  w o u l d  be n e c e s s a r y  for A l a ska. To a c c o m p l i s h  this 

objective, the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  i n v i t e d  a l l  state coal l e s sees 

to a w o r k s h o p  in A n c h o r a g e  on M a r c h  18, 19 a n d  80, 1980 to go t h r o u g h  the 

f e d eral r e g u l a t i o n s  w i t h  the state s e c t i o n  by s e c t i o n  i d e n t i f y i n g  the s p e c i f i c  

sect i o n s  r e q u i r i n g  a v a r i a n c e  and the need for the v a riance. A s t a t e  t e a m  

c o m p o s e d  of m e m b e r s  o f  the D e p a r t m e n t s  cf N a t u r a l  Resources, Fisi and Game 

a nd E n v i r o n m e n t a l  C o n s e r v a t i o n  w a s  f ormed to p a r t i c i p a t e  in the w o r k s h o p  and 

to d e v e l o p  r e c o m m e n d a t i o n s  for a state p o s i t i o n  o n  the p r o p o s a l s .  T h e  p r o p o s a l s  

d e v e l o p e d  at this m e e t i n g  and in s u b s e q u e n t  m e e t i n g s  o f  the state tea m  w e r e  

re v i e w e d  b y  the i n v o l v e d  state d e p a r t m e n t s  and the a d v i s o r y  c o m m i t t e e  a nd 
have b e e n  a c c e p t e d  for r e v i e w  purposes.



consid e r a b l y  shorten p r e p a r a t i o n  time. A k e y . t o  the success of this appro a c h  

is the extent to w h i c h  the 703 study will justify the need for the v a r i a n c e  
in Alaska and will p r o v i d e  the d a t a  n e c e s s a r y  b y  the r e g u l a t i o n s  to support 

a variance from the federal regulations. A  s u m mary o f  the substantive 

v a r i a n c e s  to the federal regulations is attached.

In a somewhat b a c k w a r d s  p r o c e s s  a p r o p o s e d  Alaska statute is also being 

d r a f t e d  w h i c h  w o u l d  c o n f o r m  to the r e g u l a t i o n  v a r i a n c e s  and the federal 

requirements. This is of course a v a r i a t i o n  from the n o rmal procedure, but 

in this case, it m a y  be justified by the strict federal s t andards w h i c h  leave 

v e r y  little latitude for statute or r e g u l a t i o n  drafting.

There are numer o u s  other p r o g r a m  elements wh i c h  m u s t  be d e v e l o p e d  as a par t  

of the p r o gram submittal, 33 C F R  731.14. T he m o s t  important of these relates 

to the organizational structure oi the surface m i n i n g  a u t h o r i t y  and how it 

will function, the p r o cess for d e t e r m i n i n g  lands suitable or unsuitable, and 

p e r m i t  c o o rdination and review, a co m p i l a t i o n  of e x i s t i n g  state lav/s and r e g­

ulations, a s e c t i o n - b y - s e c t i o n  c o m p a r i s o n  of p r o p o s e d  state laws and re g u l a t i o n s  

w i t h  the federal, and the p e r m i t  c o o r o i n a t i o n  and review process. The other 

s ubmittal elem e n t s  are largely nar r a t i v e  e x p l a n a t i o n s  of the r e g u l a t o r y  

p r o c e s s  p r o v i d e d  by the p r o p o s e d  state r e g u l a t i o n s  and statistical in f o r m a t i o n  

o n  Alaska p a s t  and proj e c t e d  coal activities.

It has boon p r o p o s e d  and endorsed by the A d v i s o r y  Comm i t t e e  that the surface 

m i n i n g  authority be in the Department o f  Natural Resources. The aut h o r i t y  
w o u l d  be w i t h  the Commis s i o n e r  and lie could d e l e g a t e  this a u thority to an 

a ppropriate director. The d i r e c t o r  would be s upported by a t echnical advi s o r y  

team of experts from other D e p a r tments or w i t h i n  the D e p a rtment o f  natural 

Resources. The p r o p o s e d  team w o u l d  c o n s i s t  of a hyrirologist:, gee logical 

engineer, h a b itat biologist, envir o n m e n t a l  engineer, cir q u a l i t y  engineer, 

agronomist, .orney and a coal m i n i n g  engineer. Tin: team would be available 

for permit r eview as well as special p r o b l e m s  in e n f o r c t m c n t  and administration.

The members w o u l d  serve on an as needed basis. The coal m ining e n g i n e e r  would 

b e  in charge o f  enforcing and a d m i n i s t r a t i n g  the program. Total costs of such 

a p r o g r a m  are estimated at a b o u t  0135,000 a year, half of w h i c h  wo u l d  be funded 

by the federal g o v e r n m e n t  under p r o g r a m  admi n i s t r a t i o n  grants. The Department 

of E n v i ronmental Conser v a t i o n  has c o u n t e r e d  this propo s a l  w i c h  a p r o p o s a l  that 

the authority be in their Department.

The u n s u i tability process required by S e c tion 533 of the act has b e e n  one 

of the most troublesome to dovolo; • The r e q uirements of the law and r e g u lation 

‘•'vo d i m e u l L  to ‘incursLand and ptc.plc w o r k i n g  w i t h  v _ g e nerally have a p r o b l e m  

in sopara «..ing the planning type p r o cess required by the act from a process 

that would be used in leasing considerations. The data base and inv e n t o r y  

requirements are also troublesome, p r i m a r i l y  b e c ause of the lack of deta i l e d  

dat a  in Alaska. The p r e s e n t l y  prop o s e d  p r o c e s s  has a p e t i t i o n  p r o c e s s  p a tterned 

after the federal regulations. In addition, a p r o c e s s  is provided by wh i c h  

coal lessees or ot h e r  coal owners can p e t i t i o n  the a u t h o r i t y  to have lands 

d e c l a r e d  suitable for mining. The p r i m a r y  obje c t i v e  of this prov i s i o n  is to 

p r o vide a p r o c e s s  by w h i c h  d e t e r m i n a t i o n s  can be mad e  as soon as p o s s i b l e  so 

that long range land use and mine plann i n g  can be done wi t h  as m u c h  c e r t a i n t y  

as possible. Alaska already has p r o g r a m s  in tho D e p a r t m e n t  of Natural Resources

‘  —  ^
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w h i c h  can be a d a p t e d  to this process. A l s o  a d d i t i o n a l  p r o g r a m  d e v e l o p m e n t  funds 

h a v e  been r e q u e s t e d  from O S M  to r e f i n e  the p r o c e s s  and to d e v e l o p  a d a t a  bas e  

and i n v e n t o r y  system.

T he p e r m i t  c o o r d i n a t i o n  and r e v i e w  p r o c e s s  is n o t  c o m p l e t e  b ut it p r o b a b l y  

w i l l  be p a t t e r n e d  a f t e r  e x i s t i n g  p r o g r a m s  r e q u i r i n g  d e t a i l e d  review.

A  p r e l i m i n a r y  d r a f t  of the s e c t i o n - b y - s e c t i o n  c o m p a r i s o n  o f  the r e g u l a t i o n s  

is also n e a r l y  complete. T h i s  s h o u l d  c o n s i d e r a b l y  f a c i l i t a t e  r e v i e w  o f  the 

p r o g r a m  b y  the p u b l i c  and others.

A l a s k a ' s  p r o g r a m  d e v e l o p m e n t  h as b e e n  e a s i e r  than o t h e r  states' in s e v e r a l  

respects. First, A l a s k a  has not b e e n  o n  the same time schedule. T h i s  has 

a l l o w e d  the u t i l i s a t i o n  o f  o t h e r  a p p r o v e d  state p r o g r a m s  as guides. The 

T e x a s  and M o n t a n a  pro g r a m s ,  a l r e a d y  approved, h a v e  s e r v e d  as m o d e l s  fcr muc h  

t h a t  has b e e n  dene. L i t i g a t i o n  b y  the N a t i o n a l  C o a l  A s s o c i a t i o n / A m e r i c a n  

M i n i n g  C o n g r e s s  (NCA/AMC) a nd o t h e r s  m a y  also r e s o l v e  m a n y  o f  the i s s u e s  that 

w o u l d  cause p r o b l e m s  for Alaska. A  long series of issues h a v e  been d e c i d e d  at 

the U.S. D i s t r i c t  C o u r t  and C o u r t  of A p p e a l s  le v e l  in i n d u s t r y ' s  favor and 

g e n e r a l l y  in favor o f  m o r e  f l e x i b l e  regulations. The ex a c t  n u m b e r  is d i f f i­

cu l t  to d e t e r m i n e  b e c a u s e  of the i n t e r r e l a t i o n s h i p  of so m a n y  o f  the issues, 

b u t  a figure o f  32 r e g u l a t i o n s  w i t h d r a w n  and 44 i n v a l i d a t e d  has beer, use d  by 

NCA/AMC. T h e s e  i s s u e s  ha v e  n o t  b e e n  f i n ally d e c i d e d  a nd h o w  m a n y  of the 

f e d e r a l  r e g u l a t i o n s  w i l l  be r e d r a f t e d  to a d d r e s s  the court d e c i s i o n  is net 

k n o w n . T h i s  p r o b l e m  is o f t e n  c h a r a c t e r i z e d  as a " s h i f t i n g  target". A l l o w i n g  

the "target" to s e t t l e  d o w n  w i l l  m a k e  it e a s i e r  in Alaska.

Suirmavv
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A  p r e l i m i n a r y  d r a f t  of a p r o g r a m  for A l a s k a  to a s s u m e  j u r i s d i c t i o n  o v e r  the 

su r f a c e  m i n i n g  o f  c o a l  is n e a r l y  comp l e t e .  W i t h i n  a few w c e k r  a c o m p l e t e  

package w i l l  be s e n t  to tho i n v o l v e d  a g e n c i e s  for final r e v i e w  b e f o r e  go i n g  to

on the d e v e l o p m e n t  o f  A l a s k a ' s
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Federal 

Reg No.

700.11(c)

701.5

764.13(b), Part 765

7 7 9 . 1 3 ( b ) (3) 

7 8 3 . 1 3 ( a ) (3)

780.15

816 .95

7 8 5 . 1 4 ( c ) (1)

785 . 10 ( 0 )  (4) (1)

P rop o s e d  S i g n i f i c a n t  M o d i f i c a t i o n s  

to

F e d e r a l  Surface Coal M i n i n g  R egulations

S u m mary of C h a n g e  to F e d eral Concept

A l l o w  groups of i n d i v iduals to mine c o o p e r a t i v e l y  

w i t h o u t  permit, in e x c e s s  o f  the 250 ton limitation 

w h e r e  appr o v e d  b y  the r e g ulatory authority.

A l l o w  e x c e p t i o n  from c l a s s ifying w a t e r s  w i t h  pH of 

less than 6 as "acid d r ainage" where a lower pH is 

n a t u r a l  for the area.

Special p r o c e d u r e s  for d e t e r m i n i n g  lands u n s u i t a b l e  

for m i ning ^n Alaska.

Al l o w  e x ception in A l a s k a  for requiring a ll hydro • 

logic data in all cases.

To p r o v i d e  for Air Q u a l i t y  control in Alaska to be 

b a s e d  on state and federal air quality standards.

A l l o w  w i l d l i f e  h a b i t a t  as p o s t m i n i n g  use w h i c h  could 

q u a l i f y  for ex c e p t i o n s  from restoring to original 

contour.

785.19(a)

7 8 6 . 3 5 ( b ) (1)

015.16(e)(1), (c)(2) 

015.15(f) (1)

015.15(1)(3)

016.11(a)

0 1 6 . 2 1 ( b )

To a l l o w  r e t u r n i n g  w a te r s h e  • t o  o r i g i n a l  c o n d i t i o n  
as s t a n d a r d  f o r  g e t t i n g  e x c e p t i o n  t o  r e t u r n  t o  
o r i g i n a l  c o n t o u r  r a t h e r  than r e q u i r i n g  improvement ,
Die r e g .  and s t a t u t e  s t a n d a r d .

L im i t s  a p p l i c a t i o n  o f  ' a l l u v i a l  v a l l e y  f l o o r "  s t a n d a r d s  
based on l a c k  o f  a g r i c u l t u r a l  p o t e n t i a l .  AI..Vs wou ld  
n o t  a p p l y  i n  the  Nor the .n i ,  Nonana, Y en tnn ,  S u s i t n a ,  
B e lug a  and Mutanuska f i e l d s .

A l l ow  l o n g e r  t ime f o r  commencement: o f  o p e r a t i o n s  
than  p r o v i d e d  by s t a t u t e  and r e g u l a t i o n .

P r o v i d e  s p e c i a l  s t a n d a r d s  f o r  c " o i o r a t o r y  r o a d s .

To a l l o w  o t h e r  than n a t i v e  s p e c i e s  f o r  r e v e g e t a t i o n  
f o r  a r e a s  d i s t u r b e d  i n  e x p l o r a t i o n .

To a l l o w  l e a v i n g  e x p l o r a t i o n  equ ipment in  the  f i e l d  
whore i t  w i l l  f a c i l i t a t e  f u t u r e  e x p l o r a t i o n .

To a l l o w  r e d u c t i o n  o f  m a r k e r  r e q u i r em e n t s  whore a r e a  
i s  i n a c c e s s i b l e .

To a l l o w  m ix ing  o f  t o p s o i  *. w i t h  o v e rb u rd en  where i t  
w i l l  n o t  be used in r o v e g e t a t i o n .
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S u m m a r v  of C h a n a e  to F e d e r a l  C o n c e n t

8 1 6 . 2 2 ( e ) (1)

8 1 6 . 2 2 ( e ) ( 1 ) (ii)

8 1 6 . 2 2 ( e ) ( 1 ) (iii)

816.22(f) 

8 1 6 . 71(c)

d S . 4 2 ( a )

816.42(c)

816.57(a)

816. e(a) 

816.65 ',a) 

8 1 6 .71(a)

8 1 6 . 3o(a) 

8 1 6 . 2 9 (b)

816.97(b)

3 1 6 . 9 7 (d) (2)

316.104(a)

3 1 6 . 1 0 4  (is)

To a l l o w  e x c e p t i o n  fr o m  r e q u i r e m e n t  to s e e k  o u t  and 

sepa r a t e  "best" m a t e r i a l  e v e n  if o t h e r  m a t e r i a l  is 

a d e q u a t e  for r e v e g a t a t i o n .

To n o t  r e q u i r e  trials and t e s t s  o f  t o p s a i l s  b e i n g  

c e r t i f i e d  b y  a l a b o r a t o r y  u n l e s s  r e q u i r e d  b y  the 

state.

To a l l o w  the state to u s e  p r a c t i c e s  p r o v e n  in other 

a r e a s  as gu i d e  in a p p r o v i n g  u s e  o f  t o p s o i l  substitutes,

To a l l o w  l e a v i n g  topsoil and v e g e t a t i v e  c o v e r  in p l a c e  

w h e r e  n e e d e d  as i n s u l a t i n g  layer.

To a l l o w  a l t e r n a t e  o e d i m e n t  c o n t r o l  met:, 'ids to 

s e d i m e n  .ation p c n d s  end r e l y  o n  f e d eral ,nd state 

w a t e r  q u a l i t y  s t a n d a r d s  r a t h e r  than O S M  e f f l u e n t  

standards.

To a l l o w  e x c e p t i o n  fro m  t r e a t i n g  all w a t e r s  as 

"acid w a t e r "  w h e r e  n a t u r a l  c o n d i t i o n s  a re less tuan 

a p H  of 6.

To a l l o w  e x c e p t i o n  from the r e q u i r e m e n t  to restore 

all streams to o r i g i n a l  c h a n n e l  w i‘ .-.out r e g a r d  to 

i m p o r t a n c e .

R e m o v e  the r e q u i r e m e n t  to p u b l i s h  b l a s t i n g  schedule 

and rely on n o t i c e  to r e s i d e n t s  and a g e n c i e s .

To r e l a t e  b l a s t i n g  time to time cf d a y  r a t h e r  than 

"sunrise" and "sunset".

To a l l o w  e xcess spoil to bo p l a c e d  in m i n e d  area to 

limit d i s t u r b e d  area.

A l l o w  a l t e r n a t i v e  to the requiremer : to m a k e  all 
w a s t e  ba n k s  import is.

To a l l o w  d i s c r e t i o n  i:i r e p o r t i n g  requirement.; for 

eagl-..-s b e c a u s e  o f  n u m b e r s  cf e a g l e s  in some areas.

To c l a r i f y  that some i n t e r f e r e n c e  w i t h  w i l d l i f e  is 

i n h e r e n t  in any s t r u c t u r e  in r e m o t e  areas a n d  a l l o w  

r e c o g n i t i o n  of this in Alaska.

Remove the n u m e r i c a l  r e l a t i o n s h i p  o f  final t h ickness 

to initial t h i c k n e s s  b e c a u s e  cf d i f f i c u l t y  in d e t e r­

mi n i n g  in p e r m a f r o s t  areas.

To p r e v e n t  r o d i s t u r b e n c o  of s t o rage ar e a s  in p e r m a­

frost areas w h o r e  m a t e r i a l  c o n d i t i o n  is n o t  a d a p t a b l e  

to t e m p o r a r y  storage methods.



Federal

Reg No. S u m mary of C hange to F e d e r a l  C o n cept

816.106 A l l o w  dis c r e t i o n  by r e g u l a t o r y  a u t h o r i t y  in r e q u i r i n g

repair o f  r e v e g e t a t e d  areas.

816.150-176 Special road b u i l d i n g  s t a n d a r d s  for Alaska.

825, New Section Special p e r f o r m a n c e  s t andards for Alaska areas w i t h
natural cliffs and highwalls.

843.12(c) A l l o w  mo r e  time for a batement a c t ions w h e r e  needed

b e c a u s e  of rem o t e n e s s  or weather.

845.18(a) To a l l o w  m o r e  time for service b y  mail.



C H U G A C H  N A T IV E S ,  INC .
9U3 W E S T  N O R T H E R N  L IGHTS ,  S U I T E  201 • A N C H O R A G E ,  ALASKA  99503  

(907)276-1000 T E L E X  26-497

March 18, 1982

Senator Bettye Fahrenkamp, Chairman 

Senate Resources Committee 

Pouch V

Juneau, A K  99811 

Dear Senator Fahrenkamp:

Thank you very much for your letter of March 10 regarding Senate Bill 

843, relating to surface coal mining and the surface effects of under­

ground coal mining in Alaska. Unfortunately, we will not be able to 

be in Juneau on March 19 to testify on this bill. For that reason I 

a m  sending you a copy of our January 18, 1982, correspondence to C om­
missioner John Katz, which contains our comments on the draft of your 

bill.

In general, Chugach supports the comments of the Coal Operators and 

Leaseholders Association on this matter, w’e believe that the trai.sfer 

of the Surface. Miring Conti'ol and Reclamation Act to the State's juris­
diction will p?.‘ove beneficial to the coal industry in Alaska. However, 

we further maintain that the State should take advantage of the oppor­

tunity which the proposed transfer presents to make the federal law 

less onerous, where possible, to the industry. This can be achieved 

simply by making the federal, regulations less burdensome, and without 

sacrificing any standards of environmental quality or public partici­

pation now contained in the federal program.

We would be pleased to discuss our thoughts on this matter with you in 

greater detail In the future. For the time being, we would ask that 

this letter and the attached correspondence be included in the hearing 

record on S.B. 843. Thank you for this opportunity.

Sincerely,

CHUGACH NATIVES, INC.

/ / .

.carl A.
Land anu Natural. Resources Department

Attachment



C H U G A C H  N A T I V E S ,  IN C .
9 0 3  W E S T  N O R  i’ H E R N  L IG H T S .  S U I T E  2D1 • A N C H O R A G E .  A L A S K A  9 9 S 0 3  

(90 7 )2 7 6 - 1 0 8 0  T E L E X  26-497

J a n u a r y  18, 1982

C o m m i s s i o n e r  J o h n  Katz 

D e p a rtment o f  N a t u r a l  Resources 

Po u c h  M

Juneau, A K  99811 

Dear C o m m i s s i o n e r  Ksitz:

W e  have o n l y  r e c e n t l y  had the oppr tunity to r e v i e w  the draft State 

l e g i s l a t i o n  e n t i t l e d  "An A ct r e l a t i n g  to s u r face co a l  m i n i n g  and the 

su r face e f f e c t s  of u n d e r g r o u n d  coal m i n i n g . "  O ur general comments follow 

below, w i t h  o u r  specific c o m m e n t s  listed on the fol l o w i n g  pages.

Chugach s u p p o r t s  the concept of t r a n s f e r r i n g  the federal government's 

reg u l a t o r y  a u t h o r i t y  over s u r f a c e  coal m i n i n g  in A laska to the State of 

Alaska. A s  t h e  o n l y  c u r rent o p e r a t o r  in A l a s k a  u n d e r  a federal coal 

e x p l o r a t i o n  l i c e n s e ,  w e  a re quite familiar w i t h  the c o m m u n i c a t i o n s  di f f i­

culties of w o r k i n g  w i t h  a federal b u r e a u c r a c y  w h o s e  n e a rest office is in 

the Rocky M o u n t a i n  west. Alaska, w h i c h  is in its i n f a n c y  in terms of 

coal d e v e l o p m e n t ,  is in a u n i q u e  p o s i t i o n  to take ove r  the a d m i n i s t r a t i o n  

of this f e d e r a l  program.

As a g e n eral rule, the prop o s e d  State statute a nd r e g u l a t i o n s  need not 

parallel the m a z e  of federal re g u l a t i o n s  g o v e r n i n g  the O f f i c e  of Surface 

M i n i n g  (OSM) in C h a p t e r  30 of the Code of F e d e r a l  Regula t i o n s ,  They need 

o n l y  be "as e f f e c t i v e "  iri their results as the federal regulations. O ri­

ginally, the O S M  r e g u l ations c o n t a i n e d  the l a n g u a g e  that State programs 

should be " n o  less s t r i n g e n t "  than the federal r e g u l a t i o n s .  However, 

this l a n g u a g e  w a s  p u r p o s e l y  deleted b y  the Inte r i o r  Dep. rtment in revised 

regulations in 1981 in or d e r  to a l l o w  State p r o g r a m s  g r e a t e r  latitude.

The new t e r m i n o l o g y  gives S t a t e  prog r a m s  the b e n e f i t  of the doubt unless 

they are c l e a r l y  " i n c o nsistent w i t h "  the federal r e g u l a t i o n s .

Chugach's g r e a t e s t  concern wit h  the prop o s e d  s t a t u t e  is that it errs on 

the side o f  g o i n g  too far in the area of public p a r t i c i p a t i o n .  The pro­

posed r e g u l a t i o n  is i n c o n s i s t e n t  in that it r e c o g n i z e s  "any person whc is 

or may be a d v e r s e l y  a f f e c r e d "  in certain c l a u s e s  a nd in o t h e r s  the lang u a g e  

reads "any p e r s o n  h a v i n g  a n  interest w h i c h  is or m a y  be a d v e r s e l y  a f f e c t e d . 1 

We believe that p e r sons in the former c a t e g o r y  a r e  given consi d e r a b l y  too 

muc h  r e c o g n i t i o n  in your prop~sal. A  person s h o u l d  be required to d e m o n­

strate a s u b s t a n t i a l  interest in a coal m i n i n g  a c t i v i t y  in order to be 

able to f o r e s t a l l  it the. w a y  he can in the c u r r e n t  proposal. Therefore, 

w e  ask that the latter language be employed t h r o u g h o u t  the regulations,



C o mmissioner John Katz 

January 18, 1982 

Pape Two

Finally, w e  a r e  somewhat conc e r n e d  with the i n t e r r elationship of different 

clauses in the proposed statute. For instance, how would y o u  respond if a 

petition w e r e  received u n d e r  S e c tion 270 to have an area decl a r e d  unsuitable 

for s u r face m i n i n g  wh i l e  at the same time an a pplication for a permit was 

filed u n d e r  this authority? Both provisions have lengthy time frames wh i c h  

s o m e h o w  w o u l d  have to be balanced.

We a p p r e c i a t e  you r  c o n s i d e r a t i o n  of our comments on this i m portant subject, 

and would be p l e a s e d  to consult w i t h  you and your staff f u r ther cn it,

Sincerely,

CHUGACH NATIVES, INC.

Carl A. P r o p e s , ' J r . ^  Director 

Land and N a t u r a l  R e sources Dept.

CAP/Is

A t t a chment

cc: KADCO

Cook Inlet Region, Inc. 

Doyon, Ltd.

Howard Roitman, DNR 

.-'atrick Burden, KRTEC 
F r e d e r i c k  Boness 

Irene Rowan, AFN



Specific CommcntE

4 1 . 4 5 . 1 0 0  (c) A  d e f i n i t i o n  of "any p e r s o n  w i t h  an interest w h i c h  is o r  m a y  be

a d v e r s e l y  a f f e c t e d "  is needed. Also, further c l a r i f i c a t i o n  is 

n e e d e d  here that it is the Depart m e n t ' s  r e s p o n s i b i l i t y  to make 

this i n f o r m a t i o n  a v a i l a b l e — not the permittee's.

41. 4 5 . 1 4 0  R e c o m m e n d  that '•his s e c t i o n  be deleted. It c r e ates a p o t e n t i a l

d e l a y  in the p e r m i t ' s  i s s u a n c e  of at least 120 days. It is 

h i g h l y  d i s c r e t i o n a r y  w i t h  the D e p artment w h e t h e r  or not an 
i n f o r m a l  c o n f e r e n c e  is held. Th e r e  is no r e q u i rement for one 

in the federal program. M o reover, any "person w h o  is or m a y  

be a d v e r s e l y  a f f e c t e d  b y  the issuance or revision of a p e r m i t . . . "  

m a y  r e q uest one.

4 1 . 4 5 . 1 5 0  (a) I n s t e a d  of a l l o w i n g  a n y  p e r s o n  "who is or m a y  b e  a d v e r s e l y

a f f e c t e d "  to request a h e a r i n g  and compel the D e p a r t m e n t  to hold 

one, this statute should be mor e  n a r r o w l y  wcrded. The crit e r i a  

in 30 C F R  721.13 s hould be followed as a guide c o n c e r n i n g  who 

h a s  a u t h o r i t y  to p e t i t i o n  for a hearing. Such p e r s o n s  should 

b e  a b l e  to d e m o n s t r a t e  tha~ there is a "violation of the Act, 

r e g u l a t i o n s  or p ermit c o n d i t i o n s "  to show cause for s u c h  a 

he a r i n g .  The b u r d e n  of d e m o n s t r a t i n g  that a rea s o n a b l e  b a s i s  

for c o n c e r n  e xists s h o u l d  rest w i _ h  the petitioner. O n l y  af t e r  

he o r  she has e s t a b l i s h e d  this should the Department s c h e d u l e  a 

h e a r i n g .  In ot h e r  wor's, the D e p a rtment should have g r e a t e r  

d i s c r e t i o n  on w h e t h e r  a h e a r i n g  on an a p p l i c a t i o n  is n e e d e d  and 

j u s t i f i e d .

(b) T h e  D e p a r t m e n t  s hould h a v e  the di s c r e t i o n  to grant t e m p o r a r y

r e ' i e f  to the a p p l i c a n t  o r  o p e r a t o r  under circu m s t a n c e s  w h e r e

a h e a r i n g  would ca u s e  s e v e r e  economic hardship on h i m / h e r  or 

h i s / h e r  activities.

41.45.180(c)(5)(a) M a n y  coal m i n i n g  a c t i v i t i e s  m a y  "preclude" the p o s s i b i l i t y  

of  f a r m i n g  on a n  allu v i a l  v a l l e y  floor. However, this s h o u l d  
b e  the landow n e r ' s  d e c i s i o n  and not the State's, This recjuire- 

m e n t  should be d e l e t e d — at least for p r i v a t e  lands.

4 1 . 4 5 . 2 3 0  ( c )  R e q u i r i n g  p a r t i a l  i n s p e c t  urn o f  an o p e r a t i o n  n o t  l e s s  than  once
p e r  month and a c om p le t e  i n s p e c t i o n  aL l e a s t  q u a r t -  1 c o u l d
p r o v e  q u i t e  o n e r o u s  on th e  D epa r tm en t .  We sugges t  t h i s
p r o v i s i o n  be t a i l o r e d  a f L e r  30  CFR 7 2 1 . 1 1 ( c ) ,  w h i r l  i r e s
a c om p l e t e  I n s p e c t i o n  e v e r y  s i x  months ar.c! h a s  no c
p a r t i a l  i n s p e c t i o n  r e q u i r e m e n t .

( h )  As i t  s t a n d s  w r i t t e n  now,  t h i s  c l a u s e  presumes tha t  ..n o p e r a t o r  
i s  i n  v i o l a t i o n  o f  h i s  o r  h e r  p e rm i t  upon the  n o t i f i c a t i o n  o f  
" a  p e r s o n  who i s  o r  may l ie a d v e r s e l y  a f f e c t e d . , . "  W h i l e  a 
D epa r tm en t  I n s p e c t o r  c o u l d  he e q u i r e d  t o  check  f o r  an a l l e g e d  
v i o l a t i o n  by a p e t i t i o n e r  upon l t i s  o r  h e r  nex t  i n s p e c t i o n  o f  a 
p a r t i c u l a r  o p e r a t i o n ,  he o r  she s h o u ld  n o t  have t o  j u s t i f y  
r e f u s in g  t o  i s s u e  a n o t i c e  o f  v i o l a t i o n  o r  c e s s a t i o n  o r d e r  upon 
j u s t  one such c o m p l a i n t .

. •. « v



4 1 . 4 5 . 2 4 0 (c) H e r e  again, a single "person who Is or m ay be a d v e r s e l y
a f f e c t e d "  can r e q uire the Department to i n v e s t i g a t e  n notice 

of v i o l a t i o n  or order of cessation which it issued. Also, a 

p ublic h e a r i n g  process can be triggered here b y  a n  "adversely 

a f f e c t e d "  person. This becomes ridiculous.
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Reclamation and Revegetation Not Defined

The importance that DNR ascribes to reclamation is not made clear. The terms 
"successful revegetation" and "reclamation" are, in fact, never defined in the 
legislation. Lack of definition of these key terms could significantly affect 
the ability of this Act to encourage mitigation of environmental effects while 
promoting resource development. The following comments summarize our concerns 
about this issue:

1. Reclamation should either be defined in this Act or via reference
to a regulation.

2. The importance of reclaiming disturbed lands should be emphasized in
Article 1 on page 3 by terminating Sec. 41.145.010 (5) with the following
phrase:

"recognizing that the responsible extraction of coal by responsible mining 
operators and the reclamation of lands disturbed by surface mining are 
essential and beneficial activities."

3. The difficulty and the expense involved in reclaiming and revegetating an area
should be of prime consideration to the agency(ies) that, by default of an
operator on a reclamation bond, would be responsible for reclaiming an area. 
Therefore, the Act should provide for designating as unsuitable for surface coal 
mining any area where reclamation is not technologically OR ECONOMICALLY feasible 
(pg. 35, line 22).

Forfeiture of Performance Bonds

In Sec. 41.45,160, the Act provides a detailed discussion of performance bond 
requirements, including the specification that the amount of the bond must be 
sufficient to "assure the completion of the reclamation plan by the commissioner 
in the event of forfeiture." However, the legislation as a whole does not clearly 
address agency responsibility in the event of forfeiture of bond. Language should 
be Included to require the completion of a reclamation plan by DNR should there be 
a default on the performance bond.
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DEC vs. DNR Jurisdiction on Kater Quality Issues Remains Unclear

DNR's desire to maintain exclusive jurisdiction over surface coal mining, pro­
cessing, and reclamation operations in,the state could lead to problems in 
mitigating anticipated water quality problems. In the course of normal water 
pollution control activities, DEC addresses water quality in areas where sur­
face coal mining does and will occur. We hope to work closely with DNR '*o 
clarify the roles of the two agencies with respect to surface coal miring and 
thereby avoid duplication of agency effort.

We suggest that Sec. 41.45.020. JURISDICTION contain the following passage, in 
whole or in part:

The Commissioner may develop proposed regulations under AS 41.45.010 - 
41.45.340 as part of the state program for control of nonpoint source 
pollution, and shall seek to enter into a cooperative agreement with the 
Commissioner of Environmental Conservation for that purpose. However, the 
Department of Environmental Conservation is the lead agency for water 
quality and control of nonpoint source pollution -nder this act, and the 
regulations and cooperative agreement are therefo e subject to the advance 
approval of the Commissioner of Environmental Conservation.

Additional Concerns

With respect to the amount of the application fee required (Sec. 41.45.090.), the 
state may wish to follow more closely the federal statute [PL 95-87 Sec. 507.(a)]. 
Such legislation allows application fees to be charged which cover not only the 
anticipated costs O' reviewing the application, but also the costs of monitoring 
and enforcement.

Throughout the Act, a number of vague and undefined terms are used when referring 
to certain aspects of environmental protection. Examples are included as an 
appendix to this memo (attached).



APPENDIX

page 2, line 26-28 (3) to assure that surface coal mining operations are
conducted in a manner that will prevent unreasonable 
degradation of land and water resources;

page 7, line- 3 substantial economic loss

page 10, line 14-15 of probable hydrologic consequences

page 18, line 7 prevent damage to the hydrologic balance

page 18, 1 ine 27-28 (8) materially damage the quantity or quality of water 
in surface or underground water systems

page 20, 1 ine 29 incidental boundary revision

page 26, line 19 impose affirmative obligations

page 29, line 28 reasonable specificity

page 35, 1 ine 28 fragile or historic land

page 37, line 15-16 substantial legal or financial commitments

page 49, line 3-4 "significant imminent environmental harm to land, air
or water resources" means a condition, practice, or 
violation which is causing or can bo expectea to cause 
an appreciable, irreparable adverse impact to land, air 
or water resources including, but not limited to, plant 
and animal 1ife.
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Reclamation and Revegetation Not Defined

The importance that DNR ascribes to reclamation is not made clear. The terms 
"successful revegetation" and "reclamation" are, in fact, never defined in the 
legislation. Reclamation should either be defined in this Act or via reference 
to a regulation. The importance of reclaiming disturbed lands should be empha­
sized in Section 1 on page 3 by terminating (5) with the following phrase:

"recognizing that the responsible extraction of coal by responsible mining 
operators and the reclamation of lands disturbed by surface mining are 
essential and beneficial activities."

The difficulty and the expense involved in reclaiming and revejetating an area 
should be of prime consideration to the agency(ies) that, by default of an 
operator on a reclamation bond, would be responsible for reclaiming an area. 
Therefore, the Act should provide for designating as unsuitable for surface coal 
mining any area where reclamation is not technologically OR ECONOMICALLY feasible 
(pg. 37, line 10).

Forfeiture of Performance Bonds

The Act provides a detailed discussion of performance bond requirements, including 
the specification that the amount of the bond must be sufficient to "assure the 
completion of the reclamation plan by the commissioner in the event of forfeiture." 
However, the legislation as a whole does not clearly address agency responsibility 
in the event of forfeiture of bond. Language should be included to require the 
completion of a reclamation plan by DNR should there be a default on the perform­
ance bond.

DEC vs. DNR Jurisdiction on Water Quality Issues Remains Unclear

DNR's desire to maintain exclusive jurisdiction over surface coal mining, pro­
cessing, and reclamation operations in the state could lead to problems in 
mitigating anticipated water quality problems. In the course of normal water 
pollution control activities, DEC addresses water quality in areas where sur­
face coal mining does and will occur. We hope to work closely with DNR to 
clarify the roles of the two agei.cies with respect to surface coal mining and 
thereby avoid duplication of agency effort.



We suggest that Sec. 41.45.020. JURISDICTION contain the following passage, in 

whole or in part:

The Commissioner may develop proposed regulations under AS 41.45.010 - 
41.45.460 as part of the state program for control of nonpoint source • 
pollution, and shall seek to enter into a cooperative agreement with the 
Commissioner of Environmental Conservation for that.purpose. However, the 
Department of Environmental Conservation is the lead agency for water 
quality and control of nonpoint source pollution under this act, and the 
regulations and cooperative agreement are therefore subject to the advance 
approval of the Commissioner of Environmental Conservation.

Additional Concerns

With respect to t1.* amount of the application fee rrquired, the- state may wish 
to follow more closely the federal statute. Such legislation allows application 
fees to be charged which cover not only the anticipated costs of reviewing the 
application, but also the costs of monitoring and enforcement.

Throughout the Act, a number of vague and undefined terms are used when referring 
to certain aspects of environmental protection. Examples are included as an 
appendix to this memo (attached).
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page 2, line 22-24 (3) to assure that surface coal mining operations are
conducted in a manner that wil" prevent treasonable 
degradation of land and,water resources.;

substantial economic loss

of probable hydrologic consequences

prevent damage to the hydrologic balance

(B) materially damage the quantity or quality of water 
in surface or underground water systems

incidental 1oundary revision

impose affirmative obligations (legal jargan; 
the Act should be in plain English)

reasonable specificity

fragile or historic land

substantial legal or fina icial commitments

"significant imminent environmental harm to land, air 
or water resources" means a condition, practice, or 
violation which is causing or can be expected to cause 
an appreciable, irreparable adverse impact to land, air 
or water resources including, but not limited to, plant 
and animal life.

page 7, line :3

oage 10, line 20

page 13, 1 ine 26

page 19, line 17-19

page 21, line 21-22

page 27, i i ne 13

page 31, 1 ine 2

page 37, line 17

page 39, 1 ine 9

page 50, 1 i ne 28
page 51, 1 ine 1-3



Strip Mine Reclamation

SUMMARY
C in increasing costs and decreasing availability of other fossil fuels, coal is expected to represent a critical 
transition fuel throughout the remainder of this century. Such a prominent role in the nation's fuel supply will 
have significant long-term socioeconomic and environmental effects on those regions where coal deposits are 
found.
The Surface Mining Control and Reclamation Act of 1977 has tended to reduce many of the differences among 
state reclamation and environmental standards for strip mining operations. Adequate state implementation 
of the Reclamation Act de^nds on several factors:

• Coordination of the a* ’ities of federal and state agencies:
• Public participation in the development of reclamation legislation and regulations:
• Successful renegotiation of lease contracts with the Cov i. il of Energy Resource 'IVibes (CERT).

_________________________________BACKGROUND_________________________________
As a result of the increasing demand for coal as a transition fuel throughout the remainder of the 20th century, 
production levels are expected to increase rapidly. I ndustry forecasts estimute the development of at least <38 
new surface coal mines and expansion of 107 existing surface mines in the future. While underground coal 
mining is expected to grow, it is declining in proportion to surface miningprodi iction. Cod that can be surface- 
mined accounts for a large portion of U.S. reserves, particularly in the Western states.
Increasingly, state legislatures are treating mining as an interim land uso. Realizing that careful reclamation 
can mitigate the adverse impacts of mining, many states have been enforcing reclamation and environmental 
standards on strip mining operations for years. In un effort to provide uniformity to reclamation require­
ments thut were comprehensive and detuiled in some states, but general and vague in others, Congress 
enacted the Surface Mining Control and Reclamation Act of 1977, (P.L. 95-87; 90 USC 1201 et seq.).

Environmental Impacts of Strip Mining
The environmental impacts of coal surface mining are wide-i mging and complex. Some of the most imme­
diate effects are complete elimination of vegetation, disruption of natural soil structure, displacement or 
destruction of wildlife and habitat, and degradation of air quality from increased dust levels. Impacts to 
groundwater supplies range from drainage of usable water to contamination from percolation of poor qualify 
mine water. Poor quulity water can contaminate both groundwater and local streams for long periods.

Reclamation Technologies
The potential for rehabilitating land disturbed by surface mining to u condition equal to or better than its pre­
mined state varies according to regional characteristics. V arialcharacteristics include topographic, 
chemical, climatic, biologic, geolo.de, economic, and social -onditioi,^ in mined areas.
Reclamation technologies should bt adupted to fit urea diversity. The sequence of uctions in mined area recla­
mation consists of:

• Control of water flow and quality:
• Conservation und replacement of topsoil:
• Backfilling and grading;
• Reducing highwull or pitwull;
• Burying or neutralizing toxic wastes; and
• Revegetating for beneficial uses.



KEY  QUESTIONS
Policy Uncertainties

• What financial requirements and guarantee!/ are appropriate to state and. federal strip mine reclamation 
policies?

• What state and federal agencies should be charged with responsibility for the development of environ­
mental impact statements for strip mine activities and land reclamation?

• What are the appropriate policy criteria for allocation of costs, risks and benefits o f strip mine reclama­
tion projects and regulatory programs?

• What is the appropriate allocation of reclamation policy and regulatory responsibilities among federal 
and state agencies?

• What are appropriate roles for the public and private sectors in activities associated with strip mine 
reclamation?

• How can public participation be integrated into the regulatory process associated with strip mine recla­
mation?

• What are the economic, legal and regulatory consequences of tribal jurisdiction on Indian lands affected 
by reclamation activities?

• What options should be examined by a state legislature in developing and implementing statutory 
authority for reclamation activities?

• What are appropriate legal responses to noncompliance with regulatory provisions associated with 
strip mine reclamation activities?

• Are the opportunities for citizen suits and other forms of public interest legal intervention adequately 
balanced with the interests and rights of strip mine developer i and operators?

Technical Uncertainties
• What improvements are needed in procedures for assessing environmental impacts of strip mining and 

reclamation activities?
• What improvements are needed in reclamation technologies, and how likely are these improvements to 

be accomplished in the near future?
• Can changes in strip mining technology and operations be made that will decrease environmental 

impact, and thus decrease reclamation costs?

_____________________________ LEGISLATIVE ISSUES_____________________________
Technical:
Environmental performance: tandards require coal operators to restore the mined area to a productive state. 
I n the West, this specii ically includes restoration of the hydrologic balance. Operators must also provide com­
prehensive and detailed pre-mining information, planning, and specific techniques used in all phases of 
mining operations.
Economic:
Mined-land reclamation costs are included in the four phuses of reclamation: Design, engineerirg and 
overhead: bond ano permit fees: backfilling and grading: and revegetation. In an analysis conducted by the 
Center for the Environment and Man Inc., it was determined that the economic impact of all regulations pur­
suant to P.L. 95-87 will average about S1 per ton of coal mined. Ninety-five percent of that figure will fall on the 
private sector. Electrical rate increases should b,- minimal. The major areas of increased cost impact ha</e 
been identified as water sample analysis, hydrologic impact assessment, permit fees, minimum bond require­
ments, sedimentation control, and road construction requirements. In terms of • ,'gional variations, cost 
impacts will be greatest in Appalachia and least in Western coal mining states.
The strip mine reclamation progrum inch _  ̂S.3o per ton charge as a reclamation fee. 50 % of the funds col­
lected will be directly returned to the state: 50 % will be held in a national pool and distributed by priority. The 
funds in the national pool will be used to mitigate coal mining impacts and other mineral extraction damages. 
Excess funds will be directed towards research and energy impact assistance.
States niuy tag the S.35 reclamation fee onto already existing severance taxes. Tho additional costs will be 
absorbed by coal importing states.
Office of Surface Mining staff have determined the S.35 per ton fee to be insufficient in covering the costs 
associated with necessary reclamation.

Legal:
From a legal perspective federal actions relating to the development of Western coal resources have been of 
particular concern. Over 80% of western coal lands are owned by the federal government. Prior to the enact­
ment of P.L. 95-87, federal reclamation efforts were often less stringent than state requirements.



Much of the opposition to this law, after it had been introd aced in Congress, stemmed from the feeling that it 
would lead to excessive federal intervention. As a result of its enactmfcg*. any state with an unapproved recla­
mation program, or with no program at all, forfeits all authority and jurisdiction over coal mining activities to 
the federal government. Supporters of the bill assert, however, that it would encourage the states to establish 
primary control over the implementation of the complex reclamation program. The sponsors of the reclama­
tion act support the concept of ‘ ‘ good faith, ’ ’ defined as follows: so long as a state wants to administer its own 
program, it will, f nd no federal intervention will occur. Only when a state defaults will the federal government 
impose a federal regulatory program.

Institutional:
Effective implementation of the reclamation act will require significant cooperation between federal and state 
governments in committing manpower, funds and efforts
Public participation is a key component of the strip mine reclamation legislation. Any legitimate citizen com­
plaint is to be diligently investigated by the regional staff of the Office of Surface Mining.
The Council of Energy Resource TVibes (CERT), formed by 22 tribes in 1975, controls a substantial share of 
western energy resources over 70 billion tons of coal, which is 16% of all U.S. coal and at least 30% of all coal 
west of the Mississippi. Past lease arrangements with the Indians provided very small royalties (less than 
$.15 per ton). Tbugh contract renegotiations may cost Western states millions of dollars in lost taxes.
CERT has received a fed j grant to develop strip mine reclamation regulations. A priority effort of the grant 
is to coordinate reclamation work with the states. Some tribes and states have already arrived at successful 
cooperative reclamation agreements. In other cases, however, such as in Montana, a great deal of work 
remains before a cooperative agreement can be achieved.

State Reactions to OSM Activities:
C versight hearings on implementation of the 1977 act by the Office of Surface Mining (OSM) were held by the 
House Subcommittee on Energy and Environment of the Interior and Insular Affairs Committee in 1979. 
Governors Julian Carroll of Kentucky and Ed Herschler of Wyoming told the subcommittee that states are 
anxious to work with the federal government in reclamation, hut that actions by OSM have thwarted the forg­
ing of the strong state-federal partnership envisioned by the authorizing legislation. Governor Carroll said 
during House Interior and Insular Affairs Committee oversight hearings that, "the basic problem with OSM 
as an organization is that the organization continuously attempts to do things administratively that they do 
not have the authority to d o ...  OSM is not interested and does not employ personnel who have the necessary 
experience in maintaining good relationships with the states." Governor Carroll cited OSM's failure to offer 
meaningful "onsultation to stc ;es, which have primary responsibility for implementation of the programs: 
OSM deli /s  in issuing regulaf' ons and approving grants: the lack o ' clear lines of decision-making authority 
between OSM headquarters and its regional offices: and OSM acLioi. to recruit experienced state inspection 
personnel, at higher salaries, fot the federal program. "Federal mechanisms exist," Governor Carroll .said, 
"with which to tie ou r hands, but it ne»d not be s o . . .  We will gladly make the hard, responsible decisions that 
are necessary in the enforcement effort."
Governor Herschler said he had two main complaints uOu j t  the performance of OSM—"the questionable 
competence of the agency und its failure to forge a partnership with the states. Under both headings the Office 
of Surface Mining has for^'^en the respect for specific local conditions that are central to the Congressional 
scheme." Noting OSM in J ty  to meet statutory deadlines, Governor Herschler said the deadline could have 
been met if OSM’s had pursued a policy of "cooperation, trust and delegation with the states. 1 nstead we have 
had the confrontation, mistrust, and an effort to centralize authority within the federal establishment." 
Actions of OSM, Governor Herschler .mid, ure giving environmental protection a bad name. "As the pu tw  
becomes convinced that the controls on strip mining mean delay, sharply increased costs, und general confu­
sion, the public develops a hostility to the concept of environmental protection, not the agency invol /e*' This 
clearly !s not right.”

POLICY ACTIONS
State:

• Alabama: The Alnbama Surface Mining A ct o f 19G9 and The Alnbnmu Surface Mining Reclamation A ct o f 1975 
(Act No. 551) and subsequent rules are very extensive und detailed in certain ureus such as vegetative cover, soils, 
and mapping requirements: while they are much less stringent i»> olher areas lo. g., wildlife habitats and air quality I. 
However, permits now issi: d in the state of Alabama 'are subject not only to A ct No. 551, the (subsequent) rules 
and regulations, but also to the provisions and requir ements of Punlic Law 95-87,. . . and regulations adopted 
thereunder," Consequently, Alabama is in total compliance with the new federal strip mining regulations.



• Colorado: House Bill 1223, the Colorado Surface Coal M ining Reclamation A ct  o f 19' '9, closely follow s the language 
o f PL  95-87. Under the Colorado M ined Lai d Re*, nation A ct, no longer applicable to coal since enactm ent o f H B 
1223, reclamation requirements varied significantly from  the new federal standards. The A ct and its im plementing 
regulations lacked provisions for exploration permits or for obtaining air quality and geological data. Other por­
tions o f  state mandated reclamation plans, such as the collection o f topograpny and soil information, were not as 
strict as federal requirements. On the other hand, coal mining im pacts on water quality and fish and wildlife 
habitats have been thoroughly controlled.

• Iowa: Legislation enacted in 1979 (House File 670) provides for state com pliance with Public Law 95-87 and enforce­
ment o f the permanent rules and regulations established by  the federal Office o f Surface M ining. I ow a's reclamation 
program is particularly thorough regarding surface mining performance standards. Land use and back filling and 
grading (topography) requ -  nents are much more stringent than the federal standards.

• K eu.ucky: A s o f September, 1978, Kentucky has been operating under regulations for the st rip mining o f coal and 
the surface effects o f underground mining that fully implement the initial regulatory program  o f Section 502(c) o f 
Public Law 95*87. A ccording to K entucky’s Bureau o f Surface Mining Reclamation, the current regulations "m ust 
be significantly revised in order to implement the full scope o f Public Law 95-87 under the permanent regulatory 
program ." In terms o f data requirements, none have been established for exploratory armits. Requirements for 
reclamation p.It.js  and performance standards in the state already meet federal standards in m any areas. The Ken­
tucky legislature, in a 1979 special session, approved a program o f technical assistance for small coal operators. 
Other revisions to the state 's reclamation program could not be approved until the 1980 legislative session.

• Montana: The Montana Strip and 0  nderground Mine Reclamation A ct is the primary strip m ining legislation in the 
state, with the tw o subsequent acts expanding on the original intent. M ontana's la ws and regulations are quite ex ­
tensive and essentially fulfill the requirem ents o f  the federal regulations. In m any cases M ontana 's laws are m uch 
more stringent and more specific than the federal rules and regulations. M ontana is one o f the few stares than make 
provisions for exploration permits.

• Ohio: A fter a thorough study, a com prehensive strip mine reclamation law was passed and becam e effective April 
10,1972. (Ohio Revised Code, Chapter 1513; Am ended 10/10/75.8/2/78.) The D ivision o f Reclam ation in the Ohio 
Department o f Natural Resource? and the Ohio mining industry have had five years experience operating under the 
O H o rules and regulations. Nevertheless, the 112th General A ssem bly enacted A m ended Substitute House Bill 
1081 for the purpose o f com plying with the initial regulatory program  under P.L. 95-87, so that it could assume 
exclusive jurisdiction over coal mining reclam ation in the state.

• Virginia: A ccording to A rticle 4, Section 45.1-220.2, o f  the state code. "T h e  Direct ;r  shall include in all permits 
issued . . .  terms which requirt the operator to com ply with the provisions set out in Section 502(c) o f Public Law 
95-87." However, although Vu ginia agreed to the reclam ation/perm it standards established by the federal govarn- 
ment, the state is definitely opposed to the federal enforcem ent and administrat. n o f the initial reg latory pro­
gram, maintaining that the regulation o f surface mine operatic., j  should remain within the powers o f the itate. To 
guarantee an approvable program  and allow for state enforcem ent and adm inistration o f  federal provisions, the 
1979 General Assem bly enacted H B 1514. f  hupter 220, the Virginia Surface Mining Control anc’ Reclam ation A ct.

• W e»t Virginia: This state has extensive surface mining activity  and its statutes and regulations are accordingly 
veiy  extensive. It is one o f the few states providing for exploration permits, referred to as prospecting perm its in the 
state code. The requirements for such operations are us stringent or more so than federal standards. VVithin current 
rules and reo ulations, the state allows for com pliance with federal laws. Tho issuance o f a perm it "d oes  not i elease 
the permit holder from any other lego! duties imposed by the laws o f this state or these U nited States." In 1979 \ Vest 
Virginia's legislature considered tho possibility o f legal action to prevent enforcem ent o f P.L. 95-87. The rules und 
regulations are considered by the state's m ining industry and some iawm a1.:°rs as far too  unwieldly and costly  to 
implement. However, during its 1980 session, the legislature passed the W est Virginia Surface Coal M ining and 
R e c it a t io n  A ct M B  1529; Chapter 20, Article 6, Code o f West Virginia), which is felt to bring the state 's statutory 
base for regulation o f strip mining and reclam ation largely into com pliance with P.L. 95-87.

Federal:
• Surface M ining Control and Reclam ation A ct o f 1977 (P.L. 95-87; 30 U.S.C. 1201; enacted A ugu st J, 1977). Initial 

regulatory procedures under this act began on February 3,1978. State reguiatory authorities were required to hove 
legal authority to enforce its initial regulatory procedures by M ay 3,1978. Com pliance by coal mine operators was 
also required by this date. The main objections to the federal regulations appeo: to t  e that they deal with methods 
and procedures rather than on perform ance and results.

• The Interior Department ruled in 1977 that W estern states cannot collect taxes on Indian coal.
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Ascistant Director Commissioner. Bureau o f Surface Mining
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Montana Virginia
Brace Hayden Danny Brown
Administrator Commissioner
Reclamation Division Division o f Mined Land Reclamation
Department of State Lands Department o f Conservation and
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West Virginia Jurisdiction On Indian Lands
David C. Cullaghan John North
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M E M O R A N D U M March 15, 1982

TO: Senator iiettye Fahrenkamp, Chairman

Senate Resources Committee

FROM: Senator Arliss Sturgulewsk

Senate Resources Committee

RE: Beluga Coal Development

I share with you an interest in seeing development of the major coal 

resources in the Beluga area. I know that your office is presently 

doing detailed wo .1 the proposed state surface mining bill which 

would allow us to take over from the federal government the regulation 

of coal mining aeti-ities. I'm interested in finding ways that the 

state can assist private industry in developing our major coal resources 

and yet meet needed regulatory requirements.

Because of this interest, I asked the Department of Fish and Came to 

develop f' r me a proposal that they felt was necessary to assist getting 

needed informal*1. 11 lor various permit reviews, regulations and 

environmental impact statements that might be required in the Beluga 

development. It seems to me tin.t it makes good sense to start 

accumulating data now, rather than have the project impeded because of 

inadequate information available at some critical late* date. I wanted 

to make this information available to you a.id the committee members. 

Possibly it can merit some discussion at the time we have the surface 

mining L ■ .1 J. before the committee.

Attachment

jc: Senate Kccoo*: *os Co 1111 It tee Members



Beluga C1P

The Beluga, coal development will be the first large scale surface coal

mining activity to occur within the watershed of a major aradromous

stream system in Alaska. The most recent information available to the

Department indicates that the Beluga Cocfi Company and Diamond Alaska Coal

Company plan to strip mine coal from beneath four to five tributaries of

the Chuitna River known to ovide spawning and rearing habitat for king,
• •

coho and pink salmon, rainbow trout and Dolly Varden. The "Chuitna East" 

mine is scheduled to be operational by the fourth quarter of 1986. The 

propos'd 30 year pit boundaries for the "Chuitna East" and ,"Lone Ridge" 

mines wi 1 eliminate approximately nine stream-miles of existing 

anadromous and r e s e n t  fish habitat. A preliminary flow budget for the 

Chuitna River watershed indicates that approximately 48" of the total 

flow in the Chuitna River originates in or flows through the proposed 

Chuitna East and Lone Ridge mine pits.

Strip mining will result in the ultimate destruction of fish and wildlife 

habitats presently existing within the mine pit boundaries. It can be 

expected that stream habitats existing adjacent to and upstream from the 

mine pits will be severely degraded by channelization and coalescence of 

existing streams routed around the working pit boundaries. Downstream 

effect, may also be severe and include dewate,ing, siltation and other 

adverse water quality changes. The existing aquifers which presently 

control stream water quality and quantity will be significantly disrupted 

by mining. Groundwater which currently provides base flow to fish 

overwintering areas will bo cut off in many instances. Mine waters which 

collect within the pit and site run-off will require treatment and 

discharge into a nearby stream of opportunity causing additional water 

quality and flow changes.



‘Assuming that one-half of the anadromous fish production is lost from the 

Chuitna River system, the estimated annual loss of fish available to Cook 

Inlet fisheries will lie within the following ranges:

Pink Salmon 70,000 - b50,000

mean = 275,000

Coho Salmon 5,250 - 48,750

mean = 20,625

King Salmon 2,100 - 19,500

mean = 8,250

Chum Salmon 700 - 6,500

mean = 2,750

Total Salmon 78,050 - 724,750

mean = 306,625

The Department has reviewed recent literature on the restoration of 

stream habitats and finds that there presently exists no reliable and 

cost-effective technology for reclaiming anadromous fish habitat on 

post-mined lands. Reclamation of wildlife habitat for moose, small 

mammals and birds is thought to be technically feasible.



The Department has the statutory responsibility through AS 16.05.870 and 

AS 16.05.840 to regulate activities that .night impair or degrade 

anadromous fish habitat. The Department will requii « detailed 

information to quantify the effects of strip mining on the anadromous 

fish habitat of the Chuitna River and to develop biologically sound and 

technically feasible mitigation to counter the as yet to be quantified 

loss; of fish production resulting from mining.

The Department will provide advice to industry on the types and quantity 

of data necessary to evaluate and mitigate impacts to anadromous stream 

habitat. However, without a data gathering program of its own, the 

Department will likely bp in a poor position to evaluate and control the 

quality of the data provided by the operators and, as a result, important 

habitat values may be compromised ?.,u inappropriate mitigation assessed. 

Perhaps more importantly the Department needs a high level of 

participation in order to acquire the experience and soohistication to 

deal with the coal industry particularly because coal mining it a 

relatively long term committment of resources (in excess of thirty years) 

and the Department will likely be repeatedly called upon to evaluate the 

impacts to area fish and wildlife resources occurring T.-om ongoing 

operational developments and activities that cannot yet be adequately 

addressed during the pre-mining planning and permitting phase of the 

project.

The program proposed in this CIP is based upon our understanding of the 

types and severity of impacts anticipated from Beluga coal development 

and the mitigation options available for industry to ameliorate those



impacts. The information obtained from this program will build upon the 

data gathering programs presently in existence in addition to those being
• i

proposed by industry and government agencies including Bechtel Inc.,

USGS, ADNR-DGGS, ADEC and USF&WS. The Department has coordinated this 

CIP through the Beluga Interagency Mining and Resource Management Team 

and the Governor's Coal Task Force.

The program will be accomplished under four major tasks: Fisheries

Resources Assessment, Wildlife Resources Assessment, Habitat Impact 

Assessment and Permit Management, and Subsistence Use Assessment. The 

stud.es proposed will be targeted on habitats which are likely to be most 

severely affected by strip mining and ancillary developments. Prior to 

proceeding with field work, a detailed study plan will be prepared 

in FY 83 to precisely define the data requirements, study methods, 

coordination and reporting that will achieve the objectives of the task 

assignments.

Task I - Fisheries Resources Assessment

Fishery resources of the Beluga area which will be significantly affected 

by extraction and production of coal resources involve both anadromous 

and resident fish species. These stocks of fish are currently utilized 

by commercial, subsistence, and recreational users. Exceptional aquftic 

habitats and instream flows currently support these fish populations, 

all of which will be impacted to seme extent jy strip coal mining within 

the area.



Cl

Objectives

1. Determine adult salmon numbers by species, migration timing, and 

spawning habitat requirements in terms of depth, substrate, velocity 

and water quality parameters.

2. Determine resident species occurrence, relative abundance and 

distribution in each of the respective streams to be affected by the 

project.

3. Determine the habitat requirements, and their availabilities and 

adequacies with respect to the various life stages of both resident 

and juvenile anadromous fishes occupying the affected streams. 

Measurements of water quality, velocities, substrate and depths will 

be correlated with species occurrence.

4. Intrasystem movements and migrations of rearing juvenile salmon, and 

how the tributaries relate to each other in meeting requirements of 

various life stages will be determined. Ultimately the contribution 

of the individual tributaries to the system as a whole, in terms of 

production, will be determined.

Current utilisation of the subject fish stocks, by the various user 

groups, will be quantified.

6. Determ-'nation of on-going and post development .1 changes in the 

fishr y resource due to ii,’proved access and increases in human



~

population will be conducted. It is expected both anadromous and 

resident fish utilization will be dramatically affected as a result 

of the proposed project.

Task II - Wildlife Resources Assessment

4 I

Wildlife resources of the Beluga area include moose, black bear, brown 

bear, ptarmigan, beaver and land otter and small furbearers which will 

be significantly affected by extraction and production of coal resources 

and increased access and harvest. Moose populations are presently 

considered to be moderate to nigh in areas directly affected by the 

project, and their movements, behavior and habitat requirements are only 

generally known.

Moose and small r.ammal populations may respond favorably to off site 

habitat manipulation and mine reclamation over time. It is expected 

that little if any practical mitigation is available for brown bear and 

black bear populations and these will be expected to decline.

Baseline wildlife studies will focus on establishing pre-mining population 

levels, movements and habitat preference frr moose. Preferred mitigation 

measures will be developed to address habitat rehabilitation and enhancement 

relative to access, facility siting, railroad operation and the mine pit 

itself. The additional data gathering required can be dov^-tailed to 

annual moose composition counts conducted by the Game Division.

Objectives

- 6 -



1. Determine pre-mining population and movements of moose within the 

Beluga sub-basin.

2. Develop mitigation mearures specific to the Beluga area that will 

address anticipated lost moose production and increased harvest 

demands.

Task III - Habitat Impact Assessment and Permit Management

A great deal of study will be required to evaluate the impacts of surface 

mining operations and associated Beluga area developments on fish and 

wildlife resources. The Department will need to analyze and synthesize 

considerable quantities of mining and engineering data as well as 

fisheries, wildlife and hydrology data to respond rapidly and effectively 

to project related permits, reviews, regulations, and environmental 

impact statements. If the State assumes the primary regulatory 

responsibility for the Beluga project through passage of a State Surface 

Mining Bill, the Department will likewise need to assume additional 

burdens of regulation and review responsibilities that are currently 

being handled bv federal agencies. There is a need within the Department 

to develop experience and expertise in coal related impact assessment and 

mitigation in order for the State to prepare for large scale coal 

developments which appear to be imminent.

Objectives



1. Data collection occuring within the Beluga area will be continuously

monitored and coordinated with the Department's data gathering,

permitting and review programs.

• i . •

2 : •' An ongoing review of the habitat impacts o 1 all aspects of the

development will be maintained, The Department will maintain the

capability to expeditiously provide "real time" biological input to

ongoing engineering, planning and management decisions by both 

industry and government.

3. A comprehensive review of the probable effects of the proposed 

surface mining operation ar.i .elated developments will be accomplished. 

Included will be a technical fact finding trip to operational 

surface coal mines in the western United States and Canada. First 

hand e/perience and information will be obtained from local State

and Federal regulatory agencies and industry environmental managers. 

Emphasis will be placed upon studying state-of-the-art mitigation 

and reclamation techniques and the applicability of technology 

transfers to the Beluga area. The results of this investigation 

will appear in a report which will be available to industry and 

government agencies during the design and development phase of the 

project.
«

4. Alternative mine waste water disposal strategies will be evaluated 

for their impact on aquatic habitats. It is expected that large 

volumes of water will be associated with mining in the Lone Ridge,



Center Ridge and Chuitna East areas. Expected downstream water 

quality changes will be evaluated for their effect upon resident 

and anadromous fish habitat. This study will be coordinated with 

ADEC's water quality monitoring and discharge permit program.

5. Reviews of permits, EIS's, regulations and reclamation plans will 

be coordinated within the Department and responses prepared on a 

timely basis.

6. Mitigation measures will be developed jointly with industry to 

address fish and wildlife production lost on mined lands. It is 

expected that significant quantities of fish and wildlife habitat 

will be destroyed or damaged by mining operations. Development of 

biologically sound and practical mitigation measures will require 

considerable Department time and involvement.

Task IV - Sujsistence Use Assessment

Moose, furbearers, game birds and salmon produced in the Beluga coal 

fields are some of the important wild resources utilized by local residents. 

The Tyonek Comprehensive Resource Use Study conducted by the Subsistence 

Division is currently generating data on prefered resource use areas and the 

socio-economic values of wild resources. Additional data gathering and 

data manipulation will be required as development plans are prepared and 

mine construction begins.

- 9 -



Objective

Conduct additional resource use mapping, data gathering, and data 

manipulation to supplement ongoing Tyonek Comprehensive Resource Use 

Study.

Project Management Responsibility

The Habitat Division will be delegated the responsibility for overall 

project coordination within the Department of Fish and Game.

-10-



Beluga CIP 

PROJECT COST SUMMARY 

(in thousands of dollars)

LIN E  ITEM DESCRIPTION TASKS FY 83

Line 100 Personal Services I 76.787

II 24.9

III 81.5

Line 200 Travel I —

II —

III

Line 300 Contractual Services I 23.0

II 62.0

III 32.0

Line 400 Commodities I 6.0

II 6.0

III 6.0

Line 500 Equipment I 3.5

II 2.5

III 2.5

TOTAL COSTS BY TASK I 109.2

II 95.4

III 122.0

Subtotal by Fiscal Year 326.6

Note: Budget costs do not Include administrative overhead.

Task I: Fisheries resource assessment

Task II: Wildlife resources assessment (includes funds for mitigation

evaluation subcontract)

Task III: Habitat impact assessment and permit management (includes 

funds for engineering subcontract)

Leadership for Tas k  II will be provided by a Game Biologist 

III who is funded out of Game Management unit 16 operational 

funds.



FI S C A L  NOTE 

BE L U G A  P R O JECT

F Y  83: Total for all tasks $326.8

DETAIL B U D G E T  A V AILABLE

F Y  84: Total for all tasks $300.0

F Y  85: Total for all tasks $356.0
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Mr. J a m e s  R. H a r r i s  
D i r e c t o r  .
O f f i c e  o f  S u r f a c e  M i n i n g  
1951 C o n s t i t u t i o n  Ave., N.W.
W a s h i n g t o n ,  D. C. 2 0 2 4 0

D e a r  Mr. Harris:

As y o u  a r e  aware, the S t a t e  o f  A l a s k a  is in the p r o c e s s  of 
d e v e l o p i n g  its s u r f a c e  m i n i n g  p r o g r a m  for s u b m i s s i o n  to 
the S e c r e t a r y  o f  the I n t e r i o r  l a t e r  this year. As p a r t  of 
this p r o c e s s ,  H o u s e  B i l l  762 w a s  r e c e n t l y  i n t r o d u c e d  in the 
L e g i s l a t u r e  and r e f e r r e d  to the a p p r o p r i a t e  c o m m i t t e e s  for 
c o n s i d e r a t i o n .

D u r i n g  d e v e l o p m e n t  o f  this bill, w e  h a v e  h a d  d i s c u s s i o n s  
w i t h  o f f i c i a l s  o f  O S M  a n d  the S o l i c i t o r ' s  Office. W e  
b e l i e v e  t h a t  the bill, w i t h  p o s s i b l y  a f e w  m i n o r  e x c e p t i o n s ,  
r e f l e c t s  t h o s e  d i s c u s s i o n s .

N o w  t h a t  the L e g i s l a t u r e  has b e g u n  c o n s i d e r a t i o n  of H B  762, 
it is e s s e n t i a 1 t h a t  w e  h a v e  O S M ' s  d e f i n i t i v e  s t a t e m e n t  on 
w h e t h e r  or n o t  the b i l l  w i l l  be a c c e p t a b l e  to the Secretary .
If t h e r e  a r e  p r o b l e m s  in the bill, w e  n e e d  to k n o w  w h e t h e r  
a n y  g i v e n  p r o b l e m  w o u l d  l i k e l y  g i v e  r i s e  to a c o n d i t i o n  of 
a p p r o v a l  o r  d i s a p p r o v a l ,  or w h e t h e r  the p r o b l e m  c o u l d  be 
r e m e d i e d  b y  f u t u r e  S t a t e  r e g u l a t i o n s .  If y o u  b e l i e v e  that, 
c h a n g e s  in o u r  b i l l  w o u l d  be r e q u i r e d  for S e c r e t a r i a l  approval,  
w e  w o u l d  a p p r e c i a t e  r e c e i v i n g  the r a t i o n a l e  and s u g g e s t e d  
l a n g u a g e ,  if any.

At  p r e s e n t ,  o u r  L e g i s l a t u r e  i n t e n d s  to a d j o u r n  in April. 
T h e r e f o r e ,  w e  r.aed to h a v e  y o u r  s t a t e m e n t  as soon as p o s s i b l e  
a n d  h o p e  to r e c e i v e  it n o  l a t e r  t h a n  M a r c h  22. To f a c i l i t a t e
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B e l t z  R o o m

R o o m  2 1 1  - C a p i t o l

M a k i n g  a s p e c i a l  a p p r o p r i a t i o n  to t h e  D e p a r t m e n t  o f  

N a t u r a l  R e s o u r c e s  f o r  c o n s t r u c t i o n  o f  a p l a n t  q u a r a n t i n e  

s t a t i o n  a t  t h e  p l a n t  m a t e r i a l  c e n t e r  o p e r a t e d  in c o o p e r a ­

t i o n  w i t h  t h e  I n s t i t u t e  o f  A g r i c u l t u r a l  S c i e n c e s .

E s t a b l i s h i n g  t h e  l a n d  c l e a r i n g  a c c o u n t  i n  t h e  a g r i c u l t u r a l  

r e v o l v i n g  l o a n  f u n d .

M a k i n g  a c o n t i n u i n g  a p p r o p r i a t i o n  o f  r e p a y m e n t s  o f  t h e  

p r i n c i p a l  a n d  i n t e r e s t  o n  l o a n s  m a d e  b y  t h e  A l a s k a  

A g r i c u l t u r e  A c t i o n  C o u n c i l  f o r  l a n d  c l e a r i n g  to t h e  l a n d  

c l e a r i n g  a c c o u n t  in t h e  a g r i c u l t u r a l  r e v o l v i n g  l o a n  f u n d .  

R e l a t i n g  to s u r f a c e  c o a l  m i n i n g  a n d  t h e  u n d e r g r o u n d  e f f e c t s  

of u n d e r g r o u n d  c o a l  m i n i n g .

A n  A c t  r e l a t i n g  to t h e  A l a s k a  R e n e w a b l e  R e s o u r c e s  C o r p o r a t i o n

S B  7 7 2

P a u l  H u p p e r t ,  M a t a n u s k a  V a l i e v  f a r m e r , e x p l a i n e d  t h a t  a q u a r a n t i n e  

c e n t e r  is n e e d e d  a t  t h e  l a t i t u d e s  o f  t h e  M a t a n u s k a  V a l l e y  f o r  p l a n t s  

b r o u g h t  i n  f r o m  t h a t  l a t i t u d e .  T h i s  w o u l d  r e q u i r e  m o d i f i c a t i o n  o f  

e x i s t i n g  f a c i l i t i e s  a t  t h e  p l a n t  m a t e r i a l  c e n t e r ,  a n d  e m p l o y m e n t  o f  

a p e r s o n  to c o l l e c t  p l a n t  m a t e r i a l  w o r l d w i d e .

N i c k  C a r n e y ,  D i r e c t o r .  D i v i s i o n  o f  A g r i c u l t u r e ,  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s , e x p l a i n e d  t h a t  t h e  a p p r o p r i a t i o n  w o u l d  p a y  f o r  c o n s t r u c t i o n  

o f  a " s c r e e n  h o u s e " .  B u d  m a t e r i a l s  w o u l d  b e  r e p r o d u c e d  i n s i d e ,  w i t h  

t h e  s c r e e n  r e s t r i c t i n g  m o v e m e n t  o f  ip' e c t s ,  t h u s  i n h i b i t i n g  t h e  s p r e a d  

o f  d i s e a s e .  T h e  l o n g  t e r m  f i s c a l  n e e d s  a r e  m i n o r ,  a s  m o s t  o f  t h e  

i n f r a s t r u c t u r e  is a l r e a d y  in p l a c e .

B o b  P a l m e r ,  A l a s k a  A g r i c u l t u r e  A c t i o n  C o u n c i l , e x p r e s s e d  s u p p o r t  f o r  

t h e  b i l l ,  s t a t i n g  t h a t  it w a s  l o n g  o v e r d u e .

S e n a t o r  S t u r g u l e w s k i m o v e d  S B  7 7 2  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .



S e n a t e  R e s o u r c e s  C o m m i t t e e  
M a r c h  26, 1 9 8 2  

P a g e  2

S B  8 0 3  a n d  SB 8 0 4

N i c k  C a r n e y  e x p r e s s e d  s u p p o r t  f o r  SB 8 0 3 .  It h e l p s  s m a l l  f a r m e r s  

w h o  d o  n o t  p r e s e n t l y  q u a l i f y  f o r  l a n d  c l e a r i n g  l o a n s .

B o b  P a l m e r  s a i d  he s u p p o r t s  b o t h  S B  8 0 3  a n d  S B  8 0 4 .

S e n a t o r  S t u r g u l e w s k i  p o i n t e d  o u t  t h a t  S B  8 0 4  h a s  a n e g a t i v e  i m p a c t  o n  t h e  

g e n e r a l  f u n d ,  b y  a l l o w i n g  r e p a y m e n t  o f  p r i n c i p a l  a n d  i n t e r e s t  o f  l o a n s  to 

t h e  r e v o l v i n g  l o a n  f u n d  r a t h e r  C h a n  to t h e  g e n e r a l  f u n d ,  a n d  t h i n k s  t h i s  

s h o u l d  b e  r e f l e c t e d  i n  a f i s c a l  n o t e .

S e n a t o r  F a h r e n k a m p  s t a t e d  t h i s  s h o u l d  b e  b r o u g h t  to t h e  a t t e n t i o n  o f  t h e  

F i n a n c e  C o m m i t t e e .

K e n  V a s s a r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  D e p a r t m e n t  of L a w , e x p r e s s e d  

c o n c e r n  o v e r  t h e  c o n s t i t u t i o n a l i t y  o f  SB 8 0 4 ,  s p e c i f i c a l l y  t h e  d e d i c s t e d  

f u n d  p r o h i b i t i o n .

P a u l  H u p p e r t  s u p p o r t s  S B  8 0 3  a s  c u r i n g  t h e  c u r r e n t  i n e q u i t y ,  b y  a l l o w i n g  

a l l  f a r m e r s  to o b t a i n  l a n d  c l e a r i n g  l o a n s .

S e n a t o r  M u l c a h y  m o v e d  S B  8 0 3  a n d  S B  8 0 4  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

M a r k  W i t t o w ,  S p e c i a l  A s s i s t a n t  to t h e  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s , d i s c u s s e d  s e v e r a l  a m e n d m e n t s  D N R  is p r o p o s i n g ,  m o s t l y  o f  a 

t e c h n i c a l  n a t u r e .

H o w a r d  R o i t m a n ,  C o n s u l t a n t  to D N R , e x p l a i n e d  D N R ' s  s u g g e s t e d  s o l u t i o n  to 

t h e  i s s u e  r a i s e d  b y  t h e  O f f i c e  o f  S u r f a c e  M i n i n g ,  n a m e l y  t h e  p r e p a y m e n t  o f  

p e n a l t i e s  i n t o  a n  e s c r o w  a c c o u n t  p e n d i n g  a p p e a l .  D N R ' s  p r o p o s e d  a i L e r n a t v  e 

w o u l d  r e q u i r e  s u b m i t t i n g  a b o n d  f o r  t h e  a m o u n t  o f  t h e  p e n a l t y .

P h i l  H o l d s w o r t h ,  C O A L , e x p r e s s e d  t h e  c o a l  o p e r a t o r s  s u p p o r t  f o r  t h e  b o n d  

a l t e r n a t i v e .

S e n a t o r  O i l m a n  m o v e d  a n d  a s k e d  u n a n i m o u s  c o n s e n t  f o r  s e v e r a l  a m e n d m e n t s  

to S B  8 4 3 .  ( F o r  b r e v i t y ' s  s a k e ,  p l e a s e  s e e  a t t a c h e d  c o p y  o f  m e m o  to 

B i l l y  B e r r i e r ,  L e g a l  D i v i s i o n . )

S e n a t o r  F i s c h e r  m o v e d  a n d  a s k e d  u n a n i m o u s  c o n s e n t  f o r  s e v e r a l  a m e n d m e n t s  

w h i c h  s e r v e  to n e u t e r  S B  8 4 3 .  ( A g a i n ,  s e e  a t t a c h e d  c o p y  o f  m e m o . )

S e n a t o r  M u l c a h y  m o v e d  C S S B  8 4 3 ,  a s  a m e n d e d ,  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

S e n a t o r  F a h r e n k a m p  e x p l a i n e d  t h i t  t h r e e  C o m m i t t e e  S u b s t i t u t e s  h a d  b e e n  

p r e p a r e d  f o r  S B  6 9 7 .

8 4 3

S B  6 9 7

S e n a t o r  R o d e v  t e s t i f i e d  i n  s u p p o r t  o f  C o m m i t t e e  S u b s t i t u t e  if 3, w h i c h  

r e f l e c t s  t h e  w o r k  d o n e  b y  t h e  B a n k i n g  C o m m i t t e e .
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M a r c h  26 , 1 9 8 2  

P a g e  3

D e a n  O l s o n ,  C h a l r m a n  of t h e  B o a r d ,  A l a s k a  R e n e w a b l e  R e s o u r c e s  C o r p o r a t i o n , 

e n d o r s e d  C o m m i t t e e  S u b s t i t u t e  It3.

S e n a t o r  S t u r g u l e w s k i  e m p h a s i z e d  t h e  d r a s t i c  c h a n g e s  C o m m i t t e e  S u b s t i t u t e  

I t3 m a k e s  to t h e  C o r p o r a t i o n ,  a n d  e x p r e s s e d  c o n c e r n  o v e r  w h a t  i m p a c t  

t h e s e  c h a n g e s  w o u l d  h a v e  o n  t h e  c u r r e n t  i n v e s t m e n t s  m a d e  t h r o u g h  A R R C .

W a y n e  L i t t l e t o n ,  P r e s i d e n t ,  A R R C , s t a t e d  t h a t  f u n d i n g  is a d e q u a t e  to 

c o n t i n u e  t h e  C o r p o r a t i o n .

S e n a t o r  R o d e v  e x p l a i n e d  t h a t  t h e  s u n s e t  p r o v i s i o n  f o r  A R R C ,  w h i c h  is 

m u c h  l o n g e r  t h a n  m o s t  o t h e r  s u n s e t  p r o v i s i o n s ,  is a t r a d i t i o n a l  b a n k i n g  

c o n c e p t ,  a s  a l o n g e r  p e r i o d  is r e q u i r e d  to a d e q u a t e l y  j u d g e  t h e  c o m p e t e n c y  

o f  s u c h  a c o r p o r a t i o n .  H a  a l s o  e x p l a i n e d  t h a t  t h e r e  is a c o n f u s i n g  s e c t i o n  

at t h e  t o p  o f  p a g e  5, a n d  t h a t  c o r r e c t  l a n g u a g e  w i l l  be p r e p a r e d  b y  t h e  

t i m e  t h e  b i l l  g o e s  to F i n a n c e  C o m m i t t e e .

D o n  H o s t a k ,  D i r e c t o r ,  D i v i s i o n  o f  B u s i n e s s  L o a n s ,  D e p a r t m e n t  of C o m m e r c e , 

s t a t e d  t h a t  a f i s c a l  n o t e  is n e e d e d ,  b e c a u s e  t h e  D e p a r t m e n t  o f  C o m m e r c e  

w i l l  n e e d  o p e r a : i n g  f u n d s  f o r  A R R C .

S e n a t o r  F i s c h e r  m o v e d  t h e  a c . c e n t a n c e  o f  C o m m i t t e e  S u b s t i t u t e  It 3.

S e n a t o r  S t u r g u l e w s k i  m o v e d  C S S B  6 9 7  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

T h e  m e e t i n g  w a s  a d j o u r n e d  at 3 : 0 5  p . m .
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B e l t z  R o o m  

C a p i t o l  - 2 1 1

M E M B E R S  P R E S E N T

S e n a t o r  F a h r e n k a m p  

S e n a t o r  G i l m a n  

S e n a t o r  M u l c a h y  

S e n a t o r  S t u r g u l e w s k i  

R e p r e s e n t a t i v e  S u t c l i f f e

H e a r i n g :

S B  8 4 3  A n  A c t  r e l a t i n g  to s u r f a c e  c o a l  m i n i n g  a n d  t h e  s u r f a c e  

e f f e c t s  o f  u n d e r g r o u n d  c o a l  m i n i n g .

M a r c h  19, 1 9 8 2  

1:35 y .m .

J o h n  K a t z ,  C o m m i s s i o n e r ,  D e p a r t m e n t  o f  d a t u r a l  R e s o u r c e s , e x p r e s s e d  

s u p p o r t  f o r  SB 8 4 3 ,  e x p l a i n i n g  t h a t  t h e  l e g i s l a t i o n  is r e q u i r e d  

b y  f e d e r a l  l a w .  O n e  m a j o r  c o n f l i c t  b e t w e e n  S B  8 4 3  a n d  f e d e r a l  

l a w  h a s  a r i s e n - - t h e  a b s e n c e  in S B  8 4 3  of t h e  r e q u i r e m e n t  t h a t  f i n e s  

b e  p r e p a i d  i n t o  a n  e s c r o w  a c c o u n t  p e n d i n g  a p p e a l .  K a t z  f i n d s  s u c h  

a p r o v i s i o n  c o n s t i t u t i o n a l l y  s u s p e c t .

B o b  S t i l e s ,  C o a l  O w n e r s  a n d  L e a s e h o l d e r s  A s s o c  ia t: Io n  , s u p p o r t s  

S B  8 4 3 ,  a " c o m p r o m i s e  b i l l " ,  a n d  p r e f e r s  t h a t  t h e  S t a t e  g o v e r n m e n t ,  

r a t h e r  t h a n  t h e  f e d e r a l ,  b e  in c h a r g e  of t h e  p r o g r a m .

C h a r l e s  B o d d y , r e p r e s e n t i n g  o p e r a t i o n a l ,  c o a l  m i n e r s , s p o k e  in 

s u p p o r t  o f  SB 8 4 3 ,  a n d  o p p o s e s  p r e p a y m e n t  of f i n e s  a s  t h e  t a k i n g  

o f  p r o p e r t y  w i t h o u t  d u e  p r o c e s s .  H e  p r e f e r s  t h e  S t a t e ,  r a t h e r  

t h a n  t h e  f e d e r a l  g o v e r n m e n t ,  a d m i n i s t e r  t h e  p r o g r a m ,

J o e  U s i b e l l i  c a l l e d  S B  8 4 3  a n  " e x c e l l e n t  c o m p r o m i s e  b i l l " ,  s t a t i n g  

t h a t  t h e  r e g u l a t i o n s  w i l l  b e  t h e  m a j o r  a s p e c t  of t h e  S t a t e ' s  c o a l  

m i n i n g  p r o g r a m .

D e e n a  H e n k i n s ,  D i v i s i o n  of E n v i r o n m e n t a l  Q u a l i t y  O p e r a t i o n s , 

D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n , e x p r e s s e d  c o n c e r n  o v e r



— ..
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M a r c h  19, 1 9 8 2

P a g e  2

t h e  f a c t  t h a t  " r e c l a m a t i o n "  a m 1 " r e h a b i l i t a t i o n "  a r e  n o t  d e f i n e d  

in t h e  A c t ,  a n d  t h a t  a g e n c y  r e s p o n s i b i l i t y  i n  t h e  e v e n t  o f  

f o r f e i t u r e  o f  b o n d  i s  n o t  a d d r e s s e d .  S h e  s t a t e d  t h a t  t h e  r o l e s  

o f  D E C  a n d  D N R  n e e d  to b e  c l a r i f i e d ,  t h e  a p p l i c a t i o n  f e e  

s h o u l d  m o r e  c l o s e l y  f o l l o w  t h e  f e d e r a l  s t a t u t e ,  a n d  t h a t  s e v e r a l  

v a g u e  t e r m s  n e e d  to b e  b e t t e r  d e f i n e d .

P h i l  H o l d s w o r t h ,  C O A L , r ' e s p o n d e d  to H e n k i n s 1 s r e m a r k s ,  s t a t i n g  

t h a t  S B  84 3 g i v e s  D N R  t h e  a u t h o r i t y  to e n t e r  i n t o  a g r e e m e n t s  

w i t h  o t h e r  a g e n c i e s .

T h e  m e e t i n g  w a s  a d j o u r n e d  at 2 : 3 5  p . m .
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S e n a t o r  E l i a s o n  
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M a r c h  2 2 ,  1 9 8 2  

1:35 p.m.
B e l t z  R o o m

R o o m  2 1 1  - C a p i t o l

H e a r i n g :

SB 7 3 1  E s t a b l i s h i n g  t h e  S h u  yak. I s l a n d  S t a t e  P a r k .

S B  7 6 9  R e m o v i n g  t h e  r e q u i r e m e n t  t h a t  p o w e r  p r o j e c t s  c o n s t r u c t e d

u n a a r  t h e  e n e r g y  p r o g r a m  f o r  A l a s k a  b e  o w n e d  b y  t h e  S t a t e

S B  8 4 3  R e l a t i n g  to s u r f a c e  c o a l  m i n i n g  a n d  t h e  s u r f a c e  e f f e c t s

o f  u n d e r g r o u n d  c o a l  m i n i n g .

S J R  7 0  R e l a t i n g  to c o m m e r c i a l  f i s h i n g  of N o r t h  P a c i f i c  c h i n o o k

s a l m o n .

S J R  79 R e q u e s t i n g  t h e  N a t i o n a l  P a r k  S e r v i c e  to a d o p t  p r o c e d u r e s

p r o v i d i n g  p u b l i c  n o t i c e  o f  p r o p o s e d  r e g u l a t i o n s ,  

e m e r g e n c y  r e g u l a t i o n s ,  a n d  f i e l d  o r d e r s  f o r  n a t i o n a l  

p a r k s ,  p r e s e r v e s ,  a n d  m o n u m e n t s  in A l a s k a .

SB 7 3 1

S e n a t o r  M u  j c a h y  s a i d  a C o m m i t t e e  S u b s t i t u t e  h a d  b e e n  p r e p a r e d ,  

c h a n g i n g  t h e  w o r d  " c o m p a t i b l e "  to " o t h e r " .

J i m  L i e b ,  A i ^ s k a  d e p a r t m e n t  o f  F i s h  a n d  G a m e , e x p r e s s e d  s u p p o r t  

f o r  t h e  C o m m i t t e e  S u b s t i t u t e .

S e n a t o r  G i l m a n  m o v e d  t h e  a c c e p t a n c e  o f  t h e  C o m m i t t e e  S u b s t i t u t e .  

He t h e n  m o v e d  C S S B  7 3 1  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

S B 76 9

S e n a t o r  G i l m a n  e x p l a i n e d  t h a t  a C o m m i t t e e  S u b s t i t u t e  w i t h  a 

c h a n g e d  t i t l e  h a d  b e e n  p r e p a r e d .  It r e a u i r e s  t h a t  f e d e r a l  p o w e r  

p r o j e c t s  in w h i c h  t h e  S t a t e  p a r t i c i p a t e s  m u s t  m e e t  t h e  s a m e  t e s t s  

as  a ll S t a t e  p r o j e c t s ,  a n d  g i v e s  t h e  A l a s k a  P o w e r  A u t h o r i t y  

a p p r o v a l  to p r o c e e d  w i t h  t h e  B r a d l e y  L a k e  p r o j e c t .

S e n a t o r  M u l c a h y  m o v e d  t h e  a c c e p t a n c e  o f  t h e  C o m m i t t e e  S u b s t i t u t e .  

He t h e n  m o v e d  C S S B  7 6 9  w i t h  i n d i v i d u a l  r e c c m m e n d a t i o n s .
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S B  8 4 3

J a y  N e l s o n ,  A l a s k a  E n v i r o n m e n t a l  L o b b y , s t a t e d  t h a t  s o m e  p r o v i s i o n s  

o f  S B  8 4 3  a r e  n o t  s t r o n g  e n o u g h  to p r o t e c t  t h e  p e o p l e  a n d  t h e  

e n v i r o n m e n t .  H e  s t r e s s e d  t h e  n e e d  f o r  r e v e g e t a t i o n  w i t h  n a t i v e  

s p e c i e s ,  t h e  d e s i g n a t i o n  a s  u n s u i t a b l e  f o r  s u r f a c e  c o a l  m i n i n g  

a r e a s  t h a t  a r e  h i g h l y  b i o l o g i c a l l y  p r o d u c t i v e ,  a n d  t h e  r e c o g n i t i o n  

o f  t h e  f i s h e r i e s  v a l u e .

M a r k  W i t t o w ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s , s t a t e d  t h a t  t h e  

D e p a r t m e n t  o f  F i s h  a n d  C a m e  a n d  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n  b o t h  h a v e  p e r m i t t i n g  r e q u i r e m e n t s  t h a t  p r o t e c t  

f i s h e r i e s  w h i c h  w o u l d  s t i l l  s t a n d .  H e  f u r t h e r  s t a t e d  t h a t  

p e r f o r m a n c e  s t a n d a r d s  w i l l  d e t e r m i n e  t h e  t y p e  o f  r e c l a m a t i o n  a n d  

t h e  a m o u n t  o f  h a b i t a t  p r o t e c t i o n  r e q u i r e d .

S e n a t o r  S t u r g u l e w s k i  s t a t e d  t h a t  S t a t e  l a n d s  o n  w h i c h  s u r f a c e  

m i n i n g  w i l l  n o t  b e  a l l o w e d  s h o u l d  b e  f u r t h e r  d e f i n e d .

P h i l  H o l d s w o r t h ,  C O A L , i n  s u p p o r t i n g  t h e  b i l l ,  c l a r i f i e d  t h e  

p o i n t  t h a t  a l l  S t a t e  a g e n c i e s  w i l l  c o n t i n u e  to w o r k  t o g e t h e r ,  so 

t h e r e  a r e  " b u i l t  i n "  p r o t e c t i o n s .

S e n a t o r  F a h r e n k a m p  s t a t e d  t h a t  S B  8 4 3  w o u l d  b e  h e l d  u n t i l  3 / 2 4 / 8 2 .  

S J R  7 0

S e n a t o r  M u l c a h y  s t a t e d  t h a t  S J R  7 0  h a d  b e e n  h e a r d  in t h e  F i s h e r i e s  

S u b c o m m i t t e e .  H a  m o v e d  t h e  a c c e p t a n c e  o f  t h e  C o m m i t t e e  S u b s t i t u t e .  

H e  t h e n  m o v e d  C S S J R  70 w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

S J R  7 9

S e n a t o r  M u l c a h y  s t a t e d  t h a t  S J R  79 h a d  b e e n  h e a r d  i n  t h e  F i s h e r i e s  

S u b c o m m i t t e e .  H e  m o v e d  t h e  a c c e p t a n c e  o f  t h e  C o m m i t t e e  S u b s t i t u t e .  

H e  t h e n  m o v e d  C S S J R  79 w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .

T h e  m e e t i n g  w a s  a d j o u r n e d  a t  2 : 3 5  p . m .



Alaska Environmental Lobby, Inc.
4 1 9  6 th  S t ree t , Su ite  32 8  Juneau , A la sk a  99801 907-586-2345 

SB -843

THE A L A S K A  E NV I RO N M E N T A L  LOBBY, R E PR ES EN TI N G 11 STA TE WI DE  OUTD OO R AND

E N V I R O M E N T A L  G ROUPS l'S C O N C ER NE D WIT H SOME OF THE P R OV IS IO NS  IN SB-843. LAST
T H U

F R I DA Y Y OU HEARD F R O M  S E VE RA L LARGE M I NI NG  C OM PANIES AS THEY SAID TH AT *BILL 

M AKES THE B E S T  OF A  BAD SITUATION. wHEN WE H E A R  M U L T I - N A T I O N A L  COMPANIES- 

N OT YET P R O D U C IN G CO A L IN O UR S TA TE _SAYING THEY F A V O R  A  M A J O R  PIECE JF COAL 

M IN IN G L E G I S L A T I O N  W E  FE EL  IT IS TIME TO TAKE A  CLOSE L O O K  AT THAT PIECE OF 

LEGISLATION.

W HI LE  WE A G RE E TH A T STATE SURFACE M I NI NG  L E G I S L A T I O N  IS NECESSARY, OUR

CONC ER N IS THAT SOME PROVISIONS OF THIS BILL A RE NOT STRO NG  ENOUGH TO PROTECT

THE PEOPL E OF THIS STATE, N OR IN M A N Y  CASES, THE E N V I R O M E N T . THE B USINESS OF

C OA L C O M P A NI ES  IS TO MAK E M O N E Y  F O R  STOCKHOLDERS. THIS BILL WILL CO ST  T HE M

MONEY. T HA T CO N FLICTS WITH THE STATED P U R PO SE  OF SB843 TO PROTECT THE QUALITY

OF THE H U MA N E N V I R O N M E N T  FOR THE PEOPLE OF THIS STATE.

WE ARE NOT SAYING THAT THE COAL PRODUCERS ONLY T H O U G H T  IS LOR THEMSELVES,

BUT BY MAT 'NG SOME PR O VI S I O N S  OF THIS BILL TOO WEAK, YOU PUT TO A SERIOUS

C O M P E T I T I V E  D I S A D V A N T A G E ^ T H O S E  ALASKAN COAL O P ER AT OR S WHO WAN T  TO COND UC T

THERE C O A L  M I N I N G  O P ER AT IO NS  IN AN E NV I RO N M E N T A L L Y  SOUND WAY.

IF WE M A Y  G E T  INTO THE SPECIFICS OF THIS BILL, THE A L A S K A  ENVIROMENTAL

L OB BY  IS C O N C E R N E D  THA T ADEQ UA TE  P ROTECTION HAS NOT BEEN G IV EN  TO OUR UNIQUE

ALAS KA N ENVIROMENT. THE DRAFT REGULATIONS BY DNR GIVE US SOME IDEA OF H OW

THE D E P A R T M E N T  IS N OW INTERPRETING SB-843. T W EN TY -O N E SECTIONS OF THE DRAFT

REGUL A TI ON S DEAL WITH THE EFFECTS OF MI NING ON THE PR OD UC T I V I T Y  OF FARMLAND.
R

W H E R E  A R E  THE  C O $ E S P O N D I N G  SECTIONS A BOUT THE PROTEC TI O N OF SPEC IA L B IOLOGICAL

AREAS? WE HAVE NO Q U A R R E L  WI TH  P RO TE C TI NG  FARMLANDS, BUT WE WOULD LIKE TO
A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  • A l a s k a  C h a r t e r . S i e r r a  C l u b  • D e n a l i  C i t i z e n s  C o u n c i l  o F r i e n d s  o f  t h e  E a r t h  
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  • N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  • K l n a i  C o n s e r v a t i o n  C o u n c i l  
N a t i o n a l  A u d u b o n  S o c i e t v  • N a t i o n a l  W i l d l i f e  F e d e r a t i o n  • S i t k a  C o n s e r v a t i o n  S o c i e t y  • L y n n  C a n a l  C o n s e r v a t i o n



TO P O IN T O U T  THAT ONL Y A  S MALL PORTION OF THIS STATE IS P O T E N T I A L  FA R MALNDS 

WHEREAS, A T  PRESENT^ M O S T  LAN D IS IN A  R E LA TI VE L Y PR OD UC T I V E  A N D  P RISTINE 

CONDITION. AREAS OF HI GH  P R O D U C T I V I T Y  W H E T H E R  F A R M A B L E  OR NOT SHOULD RECEIVE 

HIGH AN D SPECIAL C O N S I D E R A T I O N  A ND PROTECTION.

IN A D D I TI ON  T HE RE  IS NO PR O VISION IN THIS BILL F O R  R E C L A M A T I O N  OF LAND 

TO A  NATU R AL  STATE W I T H  NATI VE  SEEDS A ND NATI VE  PL AN T SPECIES. DOES THE STATE 

EV E N HAV E  T HE C A P A C IT Y TO PRO DU CE  O R  C O L L E CT  NATIV E SEEDS FOR R E V E G E T A T I O N  

PURPOSES? W E  T HI NK  NOT. THIS BILL NEEDS TO RE CO GN IZ E  T HE IMPORTANCE OF O U R  

N A T U R A L  VEGETATION. W I T H  PROP ER  CARE WE CAN HAVE BOTH COAL E X T R A T I O N  AND A  

P RO DU CT IV E ENVIRONMENT.

SOME A REAS OF O UR STATE A R E  SEASON/JtY AMONG THE M O S T  B I O LO GI CA LL Y  

PRODU C TI VE  ON EARTH. W E  M U S T  SEE .'HAT T HESE GREAT RESOURCES A R E  PROTECTED.

THIS BILL A T  PRES EN T  DOES NOT DO THIS. CO ST  BENE FI T  AN AL Y S I S  SHOULD BE 

C ON DU C T E D  TO E VALUATE THE PRO D UC TI VI TY  LOSS FROM SURF AC E MINING. WHY DOES 

THIS BILL-AND IN FACT, THE DRAFT REGULATIONS, M E N T I O N  PR O TE CT IN G F OO D AND 

F I B E R  SO P R OM I NA NT LY  AND YET NOT ONCE S PE CI F I C A L L Y  M E N T I O N  O U R  G R E A T  WI L DL IF E 

AND FISHERIES RESOURCES. THIS STATE PRODUCES V E R Y  LI TTLE FIBER, BUT  IT 

PRODUCES AN A B U N D A N C E  OF F II AND WILDLIFE.

IT'S OUR P OSITION THAT SECTIONS SHOULD BE A D D E D  TO SB-843:

-TO STRESS THE NEED FOR R EV E GETATION WITH N A TIVE P LANT SPECIES

-TO D E S I GN AT E HI GHLY BIOL OG IC AL L Y P RO DU CT IV E AREAS AS U NS UI T AB LE  
F OR S U R F I CI AL  COAL MINING

-TO C L E AR L Y R EC OGNIZE FISHERIES AS A M A J O R  E CONOMIC A CTIVITY IN 
THIS STATE W O R T H Y  OF SPE CI AL  P ROTECTION

IN THE PRES EN T BILL THESE ISSUES A R E  NOT ST RESSED OR, IN FACT, EVEN 

MENTIONED. SB-843, BASED ON THE FEDERAL SURFACE M I NI NG  C O NT R OL  AND R E CLAMATION 

A CT OF 1 9 7 7 , JUST DOES NOT AD EQ UA T EL Y ADDRE SS  THE UNIQU E NE SS  OF THE A LA SK A 

LANDSCAPE. THIS BILL M U S T  BE M O D I F I E D  TO PROTECT T HO SE  UN IQUE C I L V A C TE R IS TI CS  

AND VALUES OF ALASKA.

THE A L A S K A  E N V I R O N M E N T A L  LOBBY AP PRECIATES THIS O P P O R T U N I T Y  TO ADDRESS



, ~  p AGE t h r e e -

THESE ISSUES AND O N  B E HALF OF O U R  M O R E  THAN 4000 A L A S K A  MEMBERS AND OUR 

A S S O C I A T E D  ORGANIZATIONS, W E  T H AN K YOU F O R  Y O U R  A T T E N T I O N  TO AND CONSIDERATION 

OF O U R  COM ME NT S AND PRO P OS ED  AMENDMENTS.



Alaska Environmental Lobby, Inc
4 1 9  6th  S tree t , .  ,te 32 8  Juneau ,  A la sk a  9980 1 9 0 7 - 5 8 6 - 2 3 4 5

A m e nd en t 1

Sec. 41.45.100

Page 9 line 15

ii ,
Replace the "period wi th  a comma and add the w o r d s , " a n d  at least

three other di strict offices of the department."

Reason: C or porate and other private citizens other than those 

in the immediate vicinity of the m i n i n g  o pe ration shoul d  have 

access to tiie m i ning records. The present language in this 

s ection assumes that people have an "out c *  sight, out of mind" 

philosophy that has no place in an informed democratic ociaty.

A l a s k a  C e n t e r  r o n  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  •  F r i e n d s  o r  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  «• K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u o u u o n  S o c i e t y  e N a t i o n a l  W i l d l i f e  F e d e r a t i o n  « S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc.
419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

A me nd m e n t  2

Set. 41.45.12u 

Page 10 line 8-17 

Delete this section.

Reason: The state should not be pa ying the cost of h yd ro l og ic  

laboratory analyses. The d r af t r eg ulations even go so 

far as to allow the o perator to declare this state 

p u r c ha se d  information relating to the chemical and 

phy s ic al  properties of the coal to be p ro prietary 

inform^ v  , Publi c  funds should not be used to pay 

for the p r o t car'- information of coal operators.

Sm al l coal operators as d e f i ne d in this section 

can produce up to 100,000 tons, that is 200,000,000 

pounds of coal per year. That may be small by expo rt  

standards but we feel that these operators should be 

capable of paying there own laboratory fees. Unless 

changed, this provision reaffirms corporate w e l f a r i s m  

for the b e n e f i t  of corporation s to ck holders and to 

tiie d et riment and cost of A l a sk a n taxpayers.

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  o F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  ® K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  J i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n
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Alaska Environmental Lobby, Inc.
4 1 9  6 th  S treet , Su ite 32 8  Juneau , A la sk a  99801 9 0 7 - 5 8 6 - 2 3 4 5

A m e n d m e n t  3

Sec. 41.45.170 (c) (1)

Page 15 line 3

St rike the word"part" and insert in lieu thereof the 

w ords "s ub stantially all"

Sec. 41.45.170 (c) (2)

Page 15 line 6

strike the w o r d  "part" and insert in lieu thereof tne 

words "substantially all"

Reason: E x p e r i e n c e  in areas outside A l a s k a  demo ns tr at e that 

e x t r a c t i o n  companies, e sp ec ia ll y  small, w h ol ly  owned 

s ubsidiarys of other companies, often terminate recl a m­

ation as soon a i bonds are ca nc el l ed  or surety is released. 

By requiring all or s ub st antially all of dr ainage control 

a nd rev eg et at io n tie legislature p rotects the c o mm is si on er  

from co nstant pressure by his "client" reg ul at ed  

compinies to release one bon d to a l l o w  the money or 

surety to be a p p li ed  to a "new operation".

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l  j b  •  D e n a l i  C i t i z e n s  C o u n c i l  •  F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  o  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  » L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc*
1̂9 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

A m e n d e n t  4

Sec. 41.45.180 

Page 20 line 12

Delete "wilful"

Reason: A n y "pattern of v i ol at io ns  of such n a tu r e and d u r at i on  

a n d  w i t h  such re sulting i r re pa r ab le  damage to the 

e n v i r o n m e n t  as. to in dicate an i nt en t  n ot to comply wi th  

' 'this chapter" s h o u l d  be grounds for deni al  of permit.

We b e l i ev e that "wilful" i n t e n t  s ho u ld  not nee d to be 

p r o v e d  if, in fact, such a p a t t e r n  exists.

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  » F r i e n d s  o f  t h e  E ^ r t h
S o u t h e a s t  ' l a s k a  C o n s e r v a t i o n  C o u n c i l  « N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  » N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc
419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

A mendent 5

Sec. 41.45.250

Page 32 line 11

Delete "$5000", insert "$50,000"

Reason: The s u m  of $5000 as a m a x i m u m  fine is clearly too small

a s um to be an effective e n f o r c e m e n t  tool again st  

m u l t i b i l l i o n  dollar companies. The m a x i m u m  fine of 

$5000 h a r dl y amounts to a slap on the w r i s t  for a 500 

m i l l i o n  dollar ex port m in in g operation. Furthermore, 

the de c lining real value of the doll ar  wil l make the 

figure ev en  less si gnificant over time

A  m a x i m u m  fine is presum ea b ly  for a "worst case" situation 

a nd s ho ul d reflect the serio us ne ss  the state w i l l  attach 

to g rave p e r m i t  violations.

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r , S i e r r a  C l u h  « D e n a l i  C i t i z e n s  C o u n c i l  •  F r i e n d s  o f  t h e  E a u t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  f e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Am e nd me nt  6

Sec. 41.45.910 

Pa ge  43 line 17-18

D e l e t e " (2) for commercial purp os es  if the surface coal 

mini ng  ope ra t io n affects tw o acres or less; or"

Reason: Even small commercial strip mines s h ou ld  be regulated.

W hile we agree that regulations for these small operators 

should be more simplified than for large scale coal 

operators, we do not b e l ie v e tha t they s n o u l d  be left 

completely unregulated. T w o  acres of strip minin g 

w o u l d  have poten ti al ly  serious effects on local g r o u n d­

water supplies, area streams, and other portions of the

area e n v i r o n m e n t

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  *  F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u d o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Amendent 7

Sec. 41.45.920 

Page 44 line 8

Delete "reduce", insert "significantly degrade"

Page 44 line 9-10

Insert a period after "safety" and delete the words,

"below that p rovided by law or regulation"

Reason: E x pe ri me n ta l reclamation p ra c tices shoul d  not  reduce

the p ublic health and safety at a l l . As presently written 

this bill w o u l d  unwisely allow tho p ublic health and 

safety to be reduced to some minim al  level.

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  ® A l a s k a  C h a p t e r . S i f .r r a  C l u b  •  D e n a l i  c i t i z e n s  C o u n c i l  •  F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  « K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc
4 1 9  6 th  S tree t , Su ite 3 2 8  Juneau , A la sk a  99801 9 0 7 - 5 8 6 - 2 3 4 5

A me nd me nt  8

Sec. 41.45.390

Page 48 line 29

Insert "(14) Pe rson w h o  is or w h o  m a y  be adversely 

affected" means any person w h o s e  traditions or likely * 

future use of a, given area w o u l d  be adversely affected 

by mini ng  operations."

Reason: We feel a b r o a d  d efinition sh ould be p r o v i d e d  for this

phrase. S trip mini ng  of ones favorite h u n t i n g  or fishing 

a re a will adversely affect that person even though the 

pers on  may live a considerable distance away from the 

m i n e .

I nterpr et at io n of thi3 phrase s h ould not be left to the 

d is cr et io n of the commissioner. Such an impa ct  w o ul d 

be as serious for a subsi st an c e h u n t e r  from an Arctic 

village oeveral h u n dr ed  miles from whose traditional 

h unti ng  or fishing area is the home village as for a 

sports hunter from An ch orage or commercial guide or 

f isherman w h o  has traditionally used a given resource 

area.

A l a s k a  C e n t e r  f o r  t h e  e n v i r o n m e n t  •  A l a s k a  c h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  •  F r i e n d s  o f  t h e  E a r t h
s o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



Alaska Environmental Lobby, Inc.
419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

A m e n d m e n t  9

Sec. 41.45.990 

Page 48 line 3

S trik e the w o r d  "rational", i n se rt  in lieu thereof the 

word"reas on ab le "

Page 48 line 4

S trik e the w o r d  "substantial"

Reason: The "reasonable man" s t a nd ar d is w e l l  re co gn iz e d and 

interpreted in the law. "Rational person" is n ot a 

s i gn if ic an t  term- every "person" is, by defin it io n 

"rational" so that term adds n o t h in g to the term "person.

The term "substantial" subjects the p hrase "physical 

harm" to ex c es si ve  limitation.

A l a s k a  C e n t e r  t o r  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r , S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  « F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  •  N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c i e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  o  S i t k a  C o n s e r v a t i o n  S o c i e t y  « L y n n  C a n a l  C o n s e r v a t i o n



Alasl " Environmental Lobby, Inc.
4 1 9  6th Street , Su ite  33 8  Jun e au , A la ska  99SO I 907-586-2345

To members of the Senate Resources Committee 

Re: S B -843

These comments p r o v i d e d  to the A l a s k a  E n v i r o n m e n t a l  Lobby 

by Mr. Mike O'Meara from the Kenai P e n i n s u l a  arc d i r e c t e d  to 

a p r i o r  bill, HB-762. Nevertheless, all of his comments apply 

to SB-843.

Beca us e of the sco^e and depth of Mr. O 'M eara's comments, 

we feel that all members of che committee s h o ul d have the 

oppor t un it y to read his w or ds  just as they were written.

Thank y o u  for your consideration.

' 0_.io-v_ /—\\AA5

E x ec ut iv e Di rector

A l a s k a  C e n t e r  f o i  t h e  E n v i r o n m e n t  •  A l a s k a  C h a p t e r . S i e r r a  C l u b  •  D e n a l i  C i t i z e n s  C o u n c i l  « F r i e n d s  o f  t h e  E a r t h
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  » N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  •  K e n a i  C o n s e r v a t i o n  C o u n c i l
N a t i o n a l  A u d u b o n  S o c . e t y  •  N a t i o n a l  W i l d l i f e  F e d e r a t i o n  •  S i t k a  C o n s e r v a t i o n  S o c i e t y  •  L y n n  C a n a l  C o n s e r v a t i o n



MEMORANDUM State of Alaska
DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF MINERALS AND ENERGY MANAGEMENT 

to: Mark Wittow • DATE; March 2, 1982
Special Assistant 
to the Commissioner file NO-

TELEPHONE NO: 276-2653

from: Howard A. RoitmarvS^^^OL^^l subject: Surface Mining Program
Regulation Development

The surface mining regulatory program will require an extensive set of 
implementing regulations. These will be necessary to comply with the 
requirements of the Federal Surface Mining Control and Reclamation Act of 1977 
and the Department of the Interior's regulations for the approval of state 
programs. Our program submission will need to demonstrace that Alaska's 
regulations are no less effective than the federal regulations in meeting the 
requirements of the federal law.

We anticipate that state regulations will encompass the following general 
areas:

1. General administrative provisions, including restrictions on 
financial interests of state employees; exemptions from the 
requirements of the program, and definitions.

2. Permitting. Under the program, permits will be required for surface 
coal mines, surface effects of underground mines, and exploration 
operations which remove more than 250 tons of coal or substantially 
disturb the natural land surface. These regulations will detail the 
permit application requirements for legal, financial, compliance and 
environmental information; the contents of the required reclamation 
and operation plans; the procedures for review o.' applications, 
public participation, and decisions on applications, including 
administrative and judicial review; and procedures for revisions, 
renewal and transfer of permits.

3. Bonding and insurance. The program will require liability insurance 
and a performance bond adequate to ensure sufficient funds for the 
state to complete reclamation of any site for which the operator 
fails to fulfill his reclamation obligations. These regulations will 
detail the requirements for performance bonds and the procedures, 
criteria and scheduling for bond release or forfeiture.

4. Environmental performance standards. Performance standards will 
cover such concerns as casing and sealing of drilled holes; topsoil; 
hydrologic balance; coal recovery; use of explosives; disposal of 
excess spoil; coal processing waste; protection of fish and wildlife; 
backfilling and grading; revegetation; postmining land use; and roads.
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5. Inspection and enforcement procedures, including procedures and 
criteria for imposition uf civil penalties.

6. Lands unsuitable, including criteria and procedures for decisions on 
petitions to designate lands unsuitable for all or certain types of 
surface coal mining operations.

7. Small operator assistance program.

8. Abandoned mine land reclamation program.

We have begun the task of drafting regulations in several of these areas. The 
Department will seek to involve industry, environmentalists and other 
interested governmental agencies in drafting a set of regulations which meet 
both federal requirements arj the unique Alaskan environmental and other 
conditions.
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JA Y  S . HAMMOND, GOVERNOR

POUCH M
JUNEAU, ALASKA 99811 
PHONE:

February 15, 1982

To: Representative Bob Bettisworth

From: Mark Wittow

Re: Summary of proposed Alaska Surface Coal Mining Program

David Rogers asked me to provide you with a quick outline of the 
status and contents of the proposed surface coal mining program for 
Alaska.

The Department of Natural Resources has prepared "egislation which, 
if adopted, would allow the state to assume resposibi1“ty for the 
regulation of coal mining and reclamation activities in Alaska. The 
proposed law was introduced Friday, February 12 as a Governor's bill in 
the House (HB 762), and was referred to the Resources and Finance 
Committees. Mirror legislation will be introduced in the Senate during 
the week of February 15, where Senator Fahrenkamp has indicated a 
willingness to hear the bill at a early date. The transmittal letter 
and fiscal note for the legislation are attached.

A surface mining bill was first drafted by the department in 1930. 
Introduction was delayed in order to incorporate the results of a 
National Academy of Science study on present and potential surface 
mining 1-n Alaska. During the past year, the bill has gone through 
several drafts, each cf which has been widely distributed to members of 
the coal industry, regional corporations and environmental groups. A£_ 
introduced, the bill satisfies virtually all of the concerns the Alaska 
coal industry raised during their review of the h i l l . Other interest 
groups have not yet come to a final position on tr.; legislation, but are 
likely to support it with some reservations.

Contents of the legislation

The Alaska Surface Mining Control and Reclamation Act is a complex, 
53-page bill that establishes the powers and procedures necessary for 
the Department of Natural Resources to conduct a coal surface mining 
program. The state program generally follows the requirements of the 
federal Surface Mining Control and Reclamation Act of 1977. Unless the 
state's programs satisfies the standards set out in the federal law, the 
Secretary of the In arior must establish federal control of all coal 
operations in the state.
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Key components of the state program that are provided for in the
proposed law include:

1. A permit, issued by DNR, is required to conduct surface coal mining 
operations in the state. The contents of the permit are to be set 
out in regulation, with special assistance provided for small 
operators.

2. A performance bond covering the costs of completing reclamation 
operations must be provided by the permit applicant. Some 
substitutes for the bond are acceptable. Before the bond is 
released, the applicant's reclamation work must be inspected and 
evaluated.

3. A process for designating lands "unsuitable" for all or certain 
types of coal mining is established.

4. Procedures for a program to rehabilitate abandoned mine lands are 
established; this program is financed by a federal fund.

5. In general, the bill provides for inspection and enforcement powers 
necessary to carry out the act; for public notice and comment; and 
for recognition of Alaska's unique conditions in determining 
substantive requirements.

I would be pleased to provide a sectional analysis of the legislation
upon request.

Other elements of the program

If this bill is passed, the department will rapidly move to adopt 
regulations to satisfy the additional requirements for the state's 
assumption of responsibility for surface mining operations. A draft set 
of regulations was circulated for comment a year ago; another draft is 
being prepared and will be reviewed in sections this spring by the coal 
industry, regional corporations, environmental groups and other 
interested parties. The Department is also working on the steps 
necessary to continue to receive federal funding for development and 
implementation of a state program. ' The attached fiscal note provides a 
general indication of the scope of a state program, and the sources of 
funds for it.

Please let me know if you have further questions or would like 
additional information on any of the aspects of the bill discussed 
above.
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Thank you for. your September 17 letter;asking that the Office..of • 
Surface Mining (OSM) not implement a Federal regulatory program for 
Alaska. We apologize for the delay of our response. You also asked 
the status of the National Acaderr/ of Science (NAS) study of Alaska 
mandated by Section 708 of the Surface Mining Control and Reclamation 
Act (SMCRA).

>r. *.»/ “ .

The Section 708 study was completed and transmitted to OSM in October 
1980. As a result of OSM's close review of this study, we have con­
cluded that sufficient flexibility exists in the Act to accommodate 
Alaska's unique environmental conditions. .Therefore, we have no plans 
to ask Congress for changes to the Act. If it becomes apparent in the
future til at changes are needed, we will consider a request to Congress
at that time. On September 22 we sent a letter to Lieutenant Governor 
Terry Miller, with copies to you, Senator Frank Murkowski, and 
Representative Don Young, in which we reported this conclusion and in
which we stated our desire to work with .Alaska to transfer primary
regulatory responsibility to the State in accordance with the 
procedures and criteria specified in the Act.

Several environmental organizations have given us formal notice of 
their intent to file suit to cacpel the implementation of a Federal 
program for Alaska. These organizations point to the provisions of 
Section 504 of the Act in arguing that we are under a mandatory 
obligation to take such action at the present time. We are, of 
course, committed to aid Alaska in the development and implementation 
of a State regulatory program. This oanmitiiient has led us to 
negotiate witn the environmental organizations that have threatened 
suit in an effort to secure for Alaska enough time to develop and 
submit to us a proposed State regulatory program. To date these 
negotiations have proceeded well, and we hope to avoid litigation on 
this suoject.



We believe that Alaska is making substantial progress towards a final 
program submission and that it remains carmitted to achieving primacy 
at the earliest possible date. For our part, we are egually committed 
to assisting the State in developing and implementing a program that 
meets the requirements of the Act but recognizes Alaska's unique 
circumstances. Your letter was only the most recent of several 
communications the Department has received from Alaskans expressing 
strong and immediate interest in avoiding a Federal regulatory program 
for the State. To that end, we have directed OSM to continue to work 
closely with the Alaska Department of Natural Resources to develop an 
approvable State program. We have every confidence that Alaska will 
be successful in doing so.

We appreciate your interest in this ratter. Please let us know if we 
can be of further service.

Sincerely.,

a 0QBjL.

Acting SECRE,EAKf
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Hr. Oohn W. Katz 
Ccxmissioner, Alaska Department 
of Natural Resources 

Pouch H
.Jjneau, Alaska 99B11 

Dear Mr. Katz:

Thank you for the opportunity to review House Bill 762, containing 
Alaska's proposed surface mining law. With one major exception, we 
believe the bill meets the stanoards for State program legislation 
required in the Surface Mining Control and Reclamation Act (SMCRA), 30 
U.S.C. 1201 et sea.

Section 41.45.250(b) does not require the prepayment of a proposed civil 
penalty into escrow as required by Section 518(c) of SMCRA. This 
provision is an essential part of all State programs which must be 
included in the State law. We urge you to include this statutory 
provision.

We have the following other concerns about House Bill 762, which concerns 
can be corrected by regulation or further explanation:

1. Section 41.45.050. This section Is acceptable if the penalty for 
a Class A misdemeanor is at least a fine of not more than $2,500 or 
imprisonment of not more than one year, or both.

2. Section 41.45.170(b). The phrase, "or such longer period as 
field conditions require," is not in accordance with Section 519(b) 
of SMCRA, which permits only a 30 day period to inspect and prepare 
an evaluation. If, however, it is explained in tine State program 
submission that the above phrase refers only to the impossibility to 
inspect because of weather conditions during the long winter, this 
section should be acceptable.

3. Section 41.45.230(b). In this section, the word "may" appears in 
regard to what the commissioner requires of a permittee, SMCRA 
Section 517(b) uses the word "shall". If the specific requirements 
of permittees ore contained In the State program regulations, this 
section will be acceptable.

4. Section 41.45.240. (a) This section does not state that the 
cutnissioner shall "immediately" issue a cessation order If, at tire 
end of the abatement period, the violation has not been abated. This 
deficiency can be cured by regulation, (b) Ihis section allows the
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commissioner, "for good cause," to extend beyond 90 days the time for 
abatement of a violation. If "good "cause" is defined by regulation 
In a manner no less effective than the comparable Federal rule at 30 
CF* 843.12 (46 FR 41702, August 17, 1901), this section will be 
acceptable.

3. Section 41.45.240(f). This section does not provide that the
commissioner shall "forthwith" issue a show cause order if he finds a 
pattern of violations as in SMCRA Section 521(a)(4)- This deficiency 
can be cured by regulation.

6. Section 41.45.240(1). This section omits the award of costs in 
matters under judicial review. If this matter is covered under* other 
State law in a manner which is in accordar.ce with SMCRA Section 
525(e), this section will be acceptable.

7. Section 41.15.250(h). The last sentence of this section
erroneously refers to AS 41.45.260. The reference should be to AS 
41.45.250(1). .

( \ &

8. Section 4l.45~4«r. This section omits litigation costs, which 
was sutjection (e) in the previous draft of the legislation. This 
must be included in the bill.

9. Section 41.45.170(a). This section does not require the same
steps for a permittee request for release of bond as in StCRA Section
519(a). This deficiency can be cured by regulation.

10. Section 41.45 15). The definition of "significant imminent
environmental harm to land, air or water resources" is in conflict 
with the Federal definition at 30 CFR 701.5, by using the term 
"Irreparable" instead of "reparable". Under the State definition, it 
would be meaningless tc in sue an order requiring abatement in an 
imminent harm situation si re any reclamation would be to no avail.

Of course, any legislation whii* is enacted would be subject to public 
notice and comment in the State- program approval process. We look 
forward to receiving the State's submission in the near future. If 1 can 
be of any further assistance, please do not hesitate to contact me.

Sincerely



ARTICLE 5. PROCESS FOR IDENTIFYING LANDS 
UNSUITABLE FOR MINING.

Section
81. Petition filing
83. Initial processing of petitions
85. Notification and request for information
87. Data base and inventory system
89. Public information
91. Hearing requirements
93. Decision
95. Maps and records
97. Lands exempt from designation

11 AAC 90.081. PETITION FILING, (a) A petition filed under 
AS 41.45.260(b) must be on a form provided by the commissioner, and must 
include all information requested on the form.

r

(b) Petitions shall be mailed or delivered to: Alaska Department of
Natural Resources, Lands Unsuitable for Mining Proqram, 555 Cordova Street, 
Pouch 7-005, Anchorage, Alaska 99510. (Eff. / /£2, Register )

Authority: AS 41.45.260

11 AAC 90.083. INITIAL PROCESSING OF PETITIONS, (a) Within 30 days of 
the receipt of a petition to designate or terminate, the commissioner will 
notify the petitioner by certified mail whether or not the petition is 
complete.

(b) If the commissioner determines that the petition is incomplete, it 
shall be returned to the petitioner with a written statement of the reasons 
for the determination and the categories of information needed to make the 
petition complete.

(c) The commissioner will determine whether any identified coal resources 
exist in the area described in the petition. Should the commissioner find 
that there are not identified coal resources in that area, the petition will 
be returned to the petitioner with a statement of findings.

(d) The commissioner may reject petitions which are found to be 
frivolous. If the commissioner finds that the pecition is frivolous he will 
return the petition to the petitioner with a written statement of the reasons 
for the determinations.

(e) The commissioner may suspend consideration of petitions on lands where 
there is no real and foreseeable potential for surface coal mining operations 
to occur or. for state lands, if the lands are unleaseri, not available for 
leasing, or are not the subject of an application for a coal prospecting 
permit. "Real and foreseeable potential" means that the petitioned lands are 
not currently available for mining or where coal resource currently lacks 
economic potential for development. The commissioner will resume review of 
the petition when the petitioned area is found to have real or foreseeable 
potential for surface coal mining to occur or when state lands become 
available for. leasing or are subject to coal prospecting permit applications.
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(f) When considering a petition for an area which was previously and 

unsuccessfully oroposed for designations, the commissioner will determine if 
the new petition presents substantial new allegations of facts and supporting 
evidence. If the petition does not contain new and substantial allegations of 
facts, the commissioner will return the petition with a statement of findings 
and a reference to the record of the previous designation proceedings.

(g) Petitions received after the close of the public comment period on a
permit application relating to the same area shall not prevent the 
commissioner from issuing a decision on that -permit application. The 
commissioner may return such a petition to the petitioner with a statement of 
why the petition will not be considered. For the purpose of this regulation, 
close of the public comment period shall mean at the close of the period for 
filing written comments and objections under 11 AAC *, or the close of the 
informal conference, whichever is later. If a petition submitted during the 
public comment period on a permit application is deemed incomplete, the 
commissioner may allow the petitioner to resubmit the petition within 15 days 
after the rejection or before with the close of the public comment period, 
whichever is longer. Resubmissions must claiify or refine materials which 
were originally submitted and not provide new allegations as the basis of the 
petition. (Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.085. NOTII ICATION AND REQUEST FOR INFORMATION, (a) The
commissioner will notify the petitioner of any application for a permit which
proposes to include any area covered by the petition.

(b) Within 21 days after the determination that a petition is complete, 
the commissioner will circulate copies of the petition to, and request 
submission of relevant information from:

(1) other interested government agencies;

(2) native corporations and villages;

(3) the petitioner;

(4) interveners; and

(5) other persons known to the commissioner to have an interest in 
the property.

(c) Within 21 days after the determination that a petition is complete, 
the commissioner will notify the general public of the receipt of the petition 
by a newspaper advertisement and an'' other means necessary to reach interested 
members of the public. The notice ^nall request submissions of relevant 
information and shall request that persons with an ownership or other interest 
recorded in the property covered bv the oetition who wish to be notified of 
any hearing identify themselves to the commissioner. The advertisement shall 
be placed once a week *or two consecutive weeks in vhe newspaper of largest 
circulation in the st^oe and the region of the petition area.

- 2 -
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(d) Uhtil 14 days before the commissioner holds a public hearing on a 
petition pursuant to 11 AAC 90.091 *, any person may intervene in the 
proceeding, by filing:

(1) the intervener's name, address, and telephone number;

(2) identification of the intervenor's interest which is or may be 
adversely affected;

(3) an identification of the petition;

(4) allegations of fact and supporting evidence which would tend to 
establish or dispute the allegations found in the petition. (Eff. / /82, 
Register )

Authority: AS 41.45.260

11 AAC 90.087. DATA BASE AND INVENTORY SYSTEM, (a) The commissioner will 
develop and maintain a data base and inventory system which will permit 
evaluation of reclamation feasibility in areas covered by petition.

(b) The commissioner will include in the data bass and inventory system
information relevant to the criteria in AS 41.45.260(c).

(c) The commissione.. must include in the data base and inventory system
sufficient information to prepare the statements required in 11 AAC 90.093,
including information on;

(1) the coal resources of Alaska;

(2) the demand for Alaskan coal;

(3) the supply of Alaskan coal;

(4) the economy of Alaska and its coal mining regions; and

(5) the environment and natural resources of Alaska.

(d) The commissioner will include in t-p data base inventory system 
relevant information that comes available from fec'ernl, sta^e and local 
agencies, petitions, puolications, studies, experiments, permit applications, 
surface coal mining operations, and other sources. (Eff. / /82,
Register )

Authority: AS 41.45.260

11 AAC 90.089. PUBLIC INFORMATION, (a) The commissioner will compile and 
maintain a r ;cord consisting of all documents relating to the petition filed 
with or prepared by the commissioner This record shall be maintained in the 
Lands Unsuitable Program office in ™,chorage. The commissioner will also 
maintain a copy of the petition, a list of intervenors, and a schedule of all 
hearings, public meetings, and formal action related to the petition at the 
district office closest to the area in which the petitioned land is located.



(b) The commissioner will make the record, data base, and information 
system available for public inspection, free of charge, and copying at 
reasonable cost during all normal business hours. (Eff. / /82, Register )

Authority: AS 41.45.100
AS 41.45.260

11 AAC 90.091. HEARING REQUIREMENT, (a? Within three to seven months 
after receipt of a complete petition, the commissioner will hold a public 
hearing in the locality of the area covered by the petition. The commissioner 
may delay the hearing up to five additional months if such period is necessary 
to provide a field season ar d a reasonable period of time to review the 
results of the field surveys. If all petitioners and intervenors agree, the 
hearing may be delayed further, may be held in Anchorage or need not be held.
The commissioner will make a record of the hearing.

(b) The commissioner will give notice of the date, time, and location of 
the hearing to:

(1) federal, state, and municipal agencies and native corporations 
and villages which may have an interest in the petition;

(2) the petitioner and the intervenors;

(3) any person known by the commissioner to have an ownership or 
other interest in the area covered by the petition.

(c) Notice of the hearing shall be sent by certified mail to the
petitioner and any intervenors and by regular mail to the persons identified 
in (b)(1) and (b)(3) of this section, and be post-marked not less than 30 days
before the scheduled date of the hearing.

(d) The commissioner will notify the general public of the date, time, and 
location of the hearing at least 30 days before the hearing and during the 
week before the hearing by rrtices in the newspaper of largest circulation in 
the state, and through newspapers, public service announcements, or any other 
method calculated to reach interested persons in the area covered by the 
petition.

(e) The commissioner may consolidate in a single hearing, the hearings 
required for each of several petitions which relate to areas in the same 
locale.

(f) In the event that all petitioners and intervenors agree before the 
hearing, the petition may be withdrawn from consideration. (Eff. / /82, 
Register )

Authority: AS 41.45.26C

11 AAC 90.093. DECISION, (a) In reaching a decision on a petition, tne 
commissioner will use:

- 4 -



(1) the relevant information contained in the data base and inventory
system;

(2) relevant information or analysis submitted during the comment 
period and public hearing; and

(3) relevant information provided by other governmental agencies.

(b) A final written decision, including a statement of reasons, will be 
issued by the commissioner, within 60 days of completion of the public 
hearing, or, if no public hearing is held, then within 12 months after receipt 
of the complete petition unless otherwise extended by agreement with petitions 
and intervenors. The commissioner will simultaneously send the decision by- 
certified mail to the petitioner, all intervenors, and to the Director of the 
Office of Surface Mining, U.S. Department of Interior, and by regular mail to 
all other persons who have requested a copy of the decision.

t

(c) If the commissioner does not designate a petitioned area under this 
chapter, the commissioner may direct that any future permits issued for the 
area contain specific requirements for mitigating the impact of surface coal 
mining operations on the feature that was the subject of the petition.
(Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.095. -tAPS AND RECORDS, (a) The commissioner will maintain a 
current map or oth^r unified and cumulative record of areas designated as 
unsuitable for all or certain types of surface coal mining operations at each 
district office and at the Lands Unsuitable Program office. Copies of such 
maps will be available for inspection and copying. Such maps will be 
distributed to appropriate federal, state, and municipal agencies and native 
corporations and villages whenever the maps are updated. (Eff. / /82,
Register )

Authority: AS 41.45.260

11 AAC 90.097. LANDS EXENPT FROM DESIGNATION, (a) Petitions for 
designating lands as unsuitable for all or certain surface coal mining 
operations will not be considered for:

(1) lands on v lich surface coal mining operations were being 
conducted on August 3, 1977;

(2) lands covered by a permit issued unaer this chapter or a permit 
application for which the public comment has closed according to 11 AAC 90. *;

(3) lands where substantial legal and financial commitments in 
surface coal mining operations were in existence prior to January 4, 1977.
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(b) Determination of "substantial legal and financial commitments" will be 
based on a finding that significant investments have been made on the basis of 
a long term coal contract. The costs of acquiring the coal in place or the 
right to mine such coal, will not alone constitute a substantial legal and 
financial commitment in the absence of an existing mine. Factors to be 
considered will include, but not be limited to, the following:

(1) the actual expenditure of substantial monies or the execution of 
a valid and f \ng contract for the expenditure of substantial monies on the
improvement c edification of lands within, for access to, or in support of
surface coal mining operations in the petitioned area.

(2) the actual expenditure of substantial monies or the execution of 
a valid and binding contract for substantial monies on exploration, mapping, 
surveying, and geological work, as well as engineering and legal fees, 
associated with the acquisition of the property or* preparation of an 
application to conduct surface coal mining and reclamation operations.
(Eff. / /82, Register )

Authority: AS 41.45.260

ARTICLE 6. PERMIT APPLICATION REVIEW

Section
101. Permit application review 
103. Assistance review 
105. Valid existing rights 
107. Exploration permits 
109. Designated lands

11 AAC 90.101. PERMIT APPLICATION REVIEW, (a) Upon receipt of an 
application for a surface coal mining and reclamation operation permit, and 
subject to valid existing rights, the commissioner will prohibit such 
operations in accordance with AS 41.45.260(c)(3), subject to the following 
exceptions.

(1) For operations which will adversely affect any publicly owned 
park or publicly owned site included on the National Register of Historic 
Places, the commissioner will transmit a copy of the complete permit 
application to the agency with management responsibility for the park or 
site. The commissioner will not approve the application for such lands unless 
approved by the agency with management responsibility.

(2) The commissijner will not approve an application for operations 
on lanos within 300 feet, measured horizontally, from any occupied dwelling 
unless the applicant submits with the permit application a written waiver from 
the owner of the dwelling, consenting to such an operation within a closer 
distance of the dwelling specified in the waiver. Waivers obtained prior to 
August 3, 1977 are valid for the purposes of this paragraph. Waviers obtained 
from previous owners shall remain effective for subsequent owners who had 
actual or constructive knowledge of the existing waiver at the time of 
purchase. A subsequent purchaser shall be deemed to have constructive
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