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The Honorable Bettye Fahrenkamp
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Page 4

provision. We are in the process of discu-. sing this issue
with the coal operators and developing satisfactory language
to present to you on Friday.

All of the other comments in the March 19 OSM letter are

either addressed by existing State law or Rules of Court, or
will be addressed by regulation.

Thank you for your hard work on this important legislation.

Sincerely,



Alaska Surface Coal Mining Proqgram
Pedro Denton
Introduction

Almost everyone recognizes that coal mining in Alaska requires different
technology than in the other coal producing states. Alaska®"s remoteness,
climatic extremes and sparse population obviously pose conditions not
common to the other statas. The differences were recognized by congress
when it commissioned in Section 708 of PL 95-87 a special study to determine
if any of the provisions of the law should be modified because of unique
conditions in Alaska. Partly in anticipation of the results of this

study and to accurately assess a program by which the State could assume
jurisdiction over surface coal mining in Alaska, the Department of Natural
Resources started preparing a draft program early in 1980. A preliminary
draft of this program is nearly complete and ready for legislative, public
and federal review. The purpose of this paper is to give an overview of
Alaska™s program development progress to date.

The opinions and interpretations in this paper are the author®s and do not
necessarily represent the opinions of the State or the Department of Natural
Resources. The paper has not been reviewed by the state. The author lias
served as program development coordinator for the program since early in
1930 on a special project basis and is not a permanent employee of the
State.

Federal Act a.id Regulation

The Surface Mining Control and Reclamation Act of 1977 (Public Law 95-67,

91 Stat. M".) (30 U.S.C. section 120! et. scg.)) 1is essentially an environ—
mental law designed to regulate surface coal mining on a national scale.

Its primary purpose is to prevent water and air pollution and other

adverse environmental impacts and to require that disturbed areas > *
reclaimed to an appropriate p«ntraining use. It pertains to all coal mining
regardless of whether the coal 1is on federal, state or private lands. Thu
Act recognizes that "Lh eprimary governmental responsibility for developing,
authorizing, issuing, ana enforcing regulations for surface mining and
reclamation operations”™ should rest with the states. The act took the power
to regulate coal mining from the states ar.d provided a mechanism by wlucn
this power can lie partially returned to the stakes upon approval by the
federal ""afice oi .Surface Mining (OSM) of a statu program incorporating minimum
federal standards.

OSM reported in a news release dated March 5, 1980 "Twenty four States,
including all of the Nation ™ major coal producers, haZ* submitted plana Vo
assume primary responsibility for regulating the surface effects of coal
mining." States submitting plans were Maryland, benn.sylvanin, Virginia,

Wear. Virginia, Kentucky, Tennessee, Alabama, Mississippi, Illinois, Indiana,
Ohio, Arkansas, lowa, Kansas, Missouri, Oklahoma, Texas., Lour ii.inna, Colorado,
Montana, New Mixico, North Dakota, Utah and Wyoming. Georgia, War.hingt.on and
Alaska, none of which are considered major producers did not s.uhmt plans by
the March i, 1960 leadline for state program submittal. Cn this same news,
release, OSM Director Walter M. Heine noted tbit "The botrcm line is approval
by Januar}l J, 19eJ. Where programs are not approved by that date a Federal



program is required. "™ The foregoir.g statement would seem to indicate at
Federal regulations will be applied to Alaska on Jon. 3, 1981. But. 1 .ska
has argued that t.he special study by the National Academy of Scienc. icional

Academy of Engineering required by Section 705 of the Federal Act * esld dictate
a different time frame for Alaska. This was notedby OSM in the May 16, 1980
Federal Register which states on page 32330:

Alaska did not submit a program and hasasserted it does net have

to do so at this time because the study ofsurfacecoal mining 1in
Alaska being carried out by the National Academy of Sciences pursuant
to Section 708 of the Act is not complete. OSM 1is currently examining
what action should be taken with regard toAlaska.

The issue has not been resolved but obviously Alaska cannot design a final
program until the results cf the 708 study are made available.Even then
the uncertainty of what changes rfill be made to the federal act could further
complicate the time schedule.

The time frame for submittal under the Act is important for Alaska because

the deadline for program submittal (March 3, 1980) haspassed and 0OSM®"s

position 1is that if a state fails to meet the deadline a federal program must

be imposed before the state can apply for program approval. This is an extremely
narrow and impractical interpretation of 30 CFR 731.12, but so far, the state has
been unabl®™ to change OSM. It apparently does not matter that the 708 study is
already over a year late and that both Alaska and CSM consider the 70S study

a critical element in developing an Alaska program.

The following excerpt from OSM®"s 1979 annual report is a good indicator of
OSM®"s recognition of the importance of the 708 study to developing Alaska®s
program:

A number of outstanding issues related to Alaska®"s programmay have
to await formulation and resolution until after completionof the
Alaska Study and Departmental response mandated by the Act. Study
scheduled for completion by May 11, 1980.

It should be noted tha“ the Act required the study bo completed no later
than two years after the date of enactment or by Aug. 3, 1979.

The Federal Act is one of the most complex and detailed statutes ever

written. If Alaska adopts a companion law, which it must if it wishes to
regulate ccul mining in Alaska, it will be one of the longest statutes on

the books for such a special purpose containing over 50 pages. For instance,
the Statute which regulates oil and gas operations in Alaska, AS 31, contains
only 25 pages. But it is the regulations and their seemingly endless detailed
requirements for procedural matters that has caused the most criticism. These
regulations and their program submittal requirements are extremely tiresome to
read and work with and require a very cumbersome and tinwieldly process for
approval of a state prcgran. Alaska®"s draft of ..no regulations are nearly 350
single spaced pages and this includes many consolidations which CSM .y not
approve. The section on bonding alcno contains over -J pages. In addition,
tueia probnuly be two to t"urec aundrod acid*tional oaoos of exnlanutorv

materials. In comparison, tho Alaska Oil and _*as conservation regulations
contain only 35 pages.
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Much of the problem that the other states have had is in getting variations
from the federal regulations. The federal act provides in section 101(f) that
"because of the diversity in terrain, climate, biologic, chemical and other
physical conditions in areas subject to mining operations, the primary govern—
mental responsibility for developing, issuing, and enforcing regulations.....
should rest with the states.™ OSM has implemented this policy by regulations
under 30 CFR 731.13 (called the state window) which provides for det.iled
state justification for any state variations to the federal regulations.

Many states have complained that the window is closed, but one of the most
interesting characterizations was by the United States Court of Appeals in

a July 10, 1980 decision on the Peabody Coal Company case. In a footnote

to a statement that the statutory scheme "leaves broad discretion in state
officials while ensuring through federal oversight, that the minimum,
requirement of the Act are achieved.”" they made the following comment:

The Secretary insists that he has left this discretion intact through
the so-called "state window"™ provision in the regulations. This
section allows states to propose alternatives that are "consistent
with the regulations” the Secretary has issued, 30 CFR 731.13(c)(1).
The language of this provision, however, is deceptively comforting.
Elsewhere, the regulations define "consistent with" as meaning '"no
less stringent than and meet(ing) the applicable provisions of the
"regulations" the Secretary has issued. Id 730.5(b). Thus there

is little room for states to maneuver. The "window" would be more
accurately described as a one way mirror.

These characterizations could be alarming for Alarkans knowing that mining
in Alaska will require different mining practices than in the other states
if it were not for the 703 study. The 708 study could provide an open

"window"™ for Alaska that will allow variations from the federal program to

adjust to the unique conditions in Alaska. In this respect, Alaska could
have it easier than some of tho other T"tates, but to accomplish this it must
aggressively follow through on the study to be sure there is appropriate

response by the Secretary of Interior and Congress.
Program Development Progress

Alaska received a $100,000 program development grant from OSM on March 11,
1900. Tlie actual monies were received on April 8, 1900. The grant required
that the state contribute $25,000 to tho projran. The grant application

was the beginning of the formal process to determine whether Alaska would
assume control of surface coal mining in Alaska. Under this grant, The
Department of Natural Resources hired the author full time early in the
year to coordinate development of a state program including regulations,
statute and other program submittal elements. Prior to that time several
individuals had on a port time basis close-y followed OSM activities and

had analyzed how the program might impact Alaska. There was also consider—
able participation in the NAS-NAK hearings in Alaska and most of the general
problems in applying the act and regulations were identified.
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The program development grant provided for accomplishing the following:
1. A comprehensive review of existing Alaska statutes and regulations
to identify current authorities relevant to the regulation of ,
surface mining.

2. Draft legislation and regulations necessary to comply with PL 95-87.

3. Recommendations for a process by which lands could be determined
to be suitable or unsuitab] e for surface mining.

4. Recommendations for th« coordination of review andissuance of
permits for surface coal mines among all state and federal
permitting authorities.

5. Assembly of all the elements into a program submittal for the purpose
of assuming state jurisdiction. i
The proposal provided for an advisory committee to beappointed by the ;
Governor to guide the Department of Natural Resources in developing a program ,
and in deciding whether or not the state should assume jurisdiction over
surface ccal mining. The committee was appointed by the Governor in early

April 1980 and consists of Earl H. Beistline of the University of Alaska,
Richard Douglass of the Alaska Conservation Society, Cole E. McFarl®"ud of

Placer Amex Inc., Margaret Sagerser of Cook Inlet Region Inc., JosepheE.
Usibeiii of Usibelli Coal Mine Inc. and Philip Waring of the Kenai Peninsula
Borough. Since Earl Beistline was chairman of the NAS committee on Alaskan

Coal Mining and Reclamation and to avoid any possible conflict of interest,
Ernest N. Wolff has served cn the committee on his behalf to the presenr.
time. Mow that the report is complete, Mr. Beistline is back on the Advisory
Committee, aho first committee meeting was held on May 13, 19S0 ana. two
meetings ha%® been held since then .

Perhaps the major task in developing the program was in identifying the
specific federal standards and regulations which were not applicable to Alaska
and determining what change would be necessary for Alaska. To accomplish this
objective, the Department of Natural Resources invited all state coal lessees
to a workshop in Anchorage on March 18, 19 and 80, 1980 to go through the
federal regulations with the state section by section identifying the specific
sections requiring a variance and the need for the variance. A state team
composed of members of the Departments cf Natural Resources, Fisi and Game

and Environmental Conservation was formed to participate in the workshop and
to develop recommendations for a state position on the proposals. The proposals
developed at this meeting and in subsequent meetings of the state team were
reviewed by the involved state departments and the advisory committee and

have been accepted for review purposes.



considerably shorten preparation time. A key.to the success of this approach
is the extent to which the 703 study will justify the need for the variance
in Alaska and will provide the data necessary by the regulations to support

a variance from the federal regulations. A summary of the substantive
variances to the federal regulations is attached.

In a somewhat backwards process a proposed Alaska statute is also being
drafted which would conform to the regulation variances and the federal
requirements. This is of course a variation from the normal procedure, but
in this case, it may be justified by the strict federal standards which leave
very little latitude for statute or regulation drafting.

There are numerous other program elements which must be developed as a part

of the program submittal, 33 CFR 731.14. The most important of these relates
to the organizational structure oi the surface mining authority and how it
will function, the process for determining lands suitable or unsuitable, and
permit coordination and review, a compilation of existing state lav/s and reg—
ulations, a section-by-section comparison of proposed state laws and regulations
with the federal, and the permit cooroination and review process. The other
submittal elements are largely narrative explanations of the regulatory
process provided by the proposed state regulations and statistical information
on Alaska past and projected coal activities.

It has boon proposed and endorsed by the Advisory Committee that the surface
mining authority be in the Department of Natural Resources. The authority
would be with the Commissioner and lie could delegate this authority to an
appropriate director. The director would be supported by a technical advisory
team of experts from other Departments or within the Department of natural
Resources. The proposed team would consist of a hyrirologist:, geelogical
engineer, habitat biologist, environmental engineer, cir quality engineer,
agronomist, .orney and a coal mining engineer. Tin: team would be available
for permit review as well as special problems in enforctmcnt and administration.
The members would serve on an as needed basis. The coal mining engineer would
be in charge of enforcing and administrating the program. Total costs of such
a program are estimated at about 0135,000 a year, half of which would be funded
by the federal government under program administration grants. The Department
of Environmental Conservation has countered this proposal wich a proposal that
the authority be in their Department.

The unsuitability process required by Section 533 of the act has been one

of the most troublesome to dovolo; « The requirements of the law and regulation
vw dimeullL to 1ncursLand and ptc.plc working with v_ generally have a problenm
in sopara«.ing the planning type process required by the act from a process

that would be used in leasing considerations. The data base and inventory
requirements are also troublesome, primarily because of the lack of detailed
data in Alaska. The presently proposed process has a petition process patterned
after the federal regulations. In addition, a process 1is provided by which

coal lessees or other coal owners can petition the authority to have lands
declared suitable for mining. The primary objective of this provision is to
provide a process by which determinations can be made as soon as possible so
that long range land use and mine planning can be done with as much certainty

as possible. Alaska already has programs in tho Department of Natural Resources
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which can be adapted to this process. Also additional program development funds
have been requested from OSM to refine the process and to develop a data base
and inventory system.

The permit coordination and review process 1is not complete but it probably
will be patterned after existing programs requiring detailed review.

A preliminary draft of the section-by-section comparison of the regulations
is also nearly complete. This should considerably facilitate review of the
program by the public and others.

Alaska®"s program development has been easier than other states”™ in several
respects. First, Alaska has not been on the same time schedule. This has
allowed the utilisation of other approved state programs as guides. The
Texas and Montana programs, already approved, have served as models fcr much
that has been dene. Litigation by the National Coal Association/American
Mining Congress (NCA/AMC) and others may also resolve many of the issues that
would cause problems for Alaska. A long series of issues have been decided at
the U.S. District Court and Court of Appeals level in industry"s favor and
generally in favor of more flexible regulations. The exact number is diffi—
cult to determine because of the interrelationship of so many of the issues,
but a figure of 32 regulations withdrawn and 44 invalidated has beer, used by
NCA/AMC. These issues have not been finally decided and how many of the
federal regulations will be redrafted to address the court decision 1is net
known. This problem is often characterized as a "shifting target”. Allowing
the "target" to settle down will make it easier in Alaska.

Suirmavv

A preliminary draft of a program for Alaska to assume jurisdiction over the
surface mining of coal 1is nearly complete. Within a few wcekr a complete
package will be sent to tho involved agencies for final review before going to

on the development of Alaska“s
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Proposed Significant Modifications
to
Federal Surface Coal Mining Regulations

Federal

Reg No. Summary of Change to Federal Concept

700.11(c) Allow groups of individuals to mine cooperatively
without permit, in excess of the 250 ton limitation
where approved by the regulatory authority.

701.5 Allow exception from classifying waters with pH of
less than 6 as "acid drainage” where a lower pH is
natural for the area.

764.13(b), Part 765 Special procedures for determining lands unsuitable
for mining “~n Alaska.

779.13(b) (3 Allow exception in Alaska for requiring all hydro «

783.13(a) (3 logic data in all cases.

780.15 To provide for Air Quality control in Alaska to be

816.95 based on state and federal air quality standards.

785.14(c) (D Allow wildlife habitat as postmining use which could
qualify for exceptions from restoring to original
contour.

785.10(0) (4) (1) To allow returning watershe « to original condition
as standard for getting exception to return to
original contour rather than requiring improvement,
Die reg. and statute standard.

785.19(a) Limits application of "alluvial valley floor" standards
based on fack of agricultural potential. ALVs would
not apply in the Northe.ni, Nonana, Yentnn, Susitna,
Beluga and Mutanuska fields.

786.35(b) (1) Allow longer time for commencement: of operations
than provided by statute and regulation.

015.16(e) (1), (c)(2) Provide special standards for c"oioratory roads.

015.15(f) (1) To allow other than native species for revegetation
for areas disturbed in exploration.

015.15(1)(3) To allow leaving exploration equipment in the field
whore it will facilitate future exploration.

016.11(a) To allow reduction of marker requirements whore area
IS Inaccessible.

016.21(b) To allow mixing of topsoi * with overburden where it

will not be used in rovegetation.



Federal
Rea Mo.

816.22(e) (1)

816.22(e) (1) (ii)

816.22(e) (1) (iii)
816.22(F)
816.71(c)

dS.42(a)

816.42(c)

816.57(a)

816. e(a)

816.65 ")

816.71(a)

816.30(a)

816.29 (b)

816.97(b)

316.97(d) (2)

316.104(a)

316.104 (is)

Summarv of Chanae to Federal Concent

To allow exception from requirement to seek out and
separate "best" material even if other material is
adequate for revegatation.

To not require trials and tests of topsails being
certified by a laboratory unless required by the
state.

To allow the state to use practices proven in other
areas as guide 1in approving use of topsoil substitutes,

To allow leaving topsoil and vegetative cover in place
where needed as insulating layer.

To allow alternate oediment control met:, "ids to
sedimen .ation pcnds end rely on federal ,nd state
water quality standards rather than OSM effluent
standards.

To allow exception from treating all waters as
"acid water"™ where natural conditions are less tuan
a pH of 6.

To allow exception from the requirement to restore
all streams to original channel wi “.-.out regard to
importance.

Remove the requirement to publish blasting schedule
and rely on notice to residents and agencies.

To relate blasting time to time cf day rather than
"sunrise" and "sunset".

To allow excess spoil to bo placed in mined area to
limit disturbed area.

Allow alternative to the requiremer : to make all
waste banks import is.

To allow discretion i:i reporting requirement.; for
eagl-..-s because of numbers cf eagles in some areas.

To clarify that some interference with wildlife is
inherent in any structure in remote areas and allow
recognition of this in Alaska.

Remove the numerical relationship of final thickness
to initial thickness because cf difficulty in deter—
mining in permafrost areas.

To prevent rodisturbenco of storage areas 1in perma-—
frost areas whore material condition is not adaptable
to temporary storage methods.



Federal
Reg No. Summary of Change to Federal Concept

816.106 Allow discretion by regulatory authority inrequiring
repair of revegetated areas.

816.150-176 Special road building standards for Alaska.

825, New Section Special performance standards for Alaska areas with
natural cliffs and highwalls.

843.12(c) Allow more time for abatement actions where needed
because of remoteness or weather.

845.18(a) To allow more time for service by mail.



CHUGACH NATIVES, INC.

QU3 WEST NORTHERN LIGHTS, SUITE 201 « ANCHORAGE, ALASKA 99503
(907)276-1000 TELEX 26-497

March 18, 1982

Senator Bettye Fahrenkamp, Chairman
Senate Resources Committee

Pouch V

Juneau, AK 99811

Dear Senator Fahrenkamp:

Thank you very much for your letter of March 10 regarding Senate Bill
843, relating to surface coal mining and the surface effects of under—
ground coal mining in Alaska. Unfortunately, we will not be able to
be in Juneau on March 19 to testify on this bill. For that reason |
am sending you a copy of our January 18, 1982, correspondence to Com—
missioner John Katz, which contains our comments on the draft of your
bill.

In general, Chugach supports the comments of the Coal Operators and
Leaseholders Association on this matter, w& believe that the trai.sfer
of the Surface. Miring Conti"ol and Reclamation Act to the State"s juris—
diction will p2.6ve beneficial to the coal industry in Alaska. However,
we Ffurther maintain that the State should take advantage of the oppor—
tunity which the proposed transfer presents to make the federal law

less onerous, where possible, to the industry. This can be achieved
simply by making the federal, regulations less burdensome, and without
sacrificing any standards of environmental quality or public partici—
pation now contained in the federal program.

We would be pleased to discuss our thoughts on this matter with you in
greater detail In the future. For the time being, we would ask that
this letter and the attached correspondence be included in the hearing
record on S.B. 843. Thank you for this opportunity.

Sincerely,

CHUGACH NATIVES, INC.

Il

.carl A.
Land anu Natural. Resources Department

Attachment



CHUGACH NATIVES, INC.

903 WEST NORYHERN LIGHTS. SUITE 2D1 «ANCHORAGE. ALASKA 99503
(907)276-1080 TELEX 26-497

January 18, 1982

Commissioner John Katz
Department of Natural Resources
Pouch M

Juneau, AK 99811

Dear Commissioner Ksitz:

We have only recently had the oppr tunity to review the draft State
legislation entitled "An Act relating to surface coal mining and the
surface effects of underground coal mining."” Our general comments follow
below, with our specific comments listed on the following pages.

Chugach supports the concept of transferring the federal government®s
regulatory authority over surface coal mining in Alaska to the State of
Alaska. As the only current operator in Alaska under a federal coal
exploration license, we are quite familiar with the communications diffi—
culties of working with a federal bureaucracy whose nearest office is in
the Rocky Mountain west. Alaska, which is in its infancy in terms of

coal development, is in a unique position to take over the administration

of this federal program.

As a general rule, the proposed State statute and regulations need not
parallel the maze of federal regulations governing the Office of Surface
Mining (OSM) in Chapter 30 of the Code of Federal Regulations, They need

only be "as effective™ 1iri their results as the federal regulations. Ori—
ginally, the OSM regulations contained the language that State programs
should be "no less stringent”™ than the federal regulations. However,

this language was purposely deleted by the Interior Dep. rtment in revised
regulations in 1981 in order to allow State programs greater latitude.
The new terminology gives State programs the benefit of the doubt unless
they are clearly "inconsistent with" the federal regulations.

Chugach™s greatest concern with the proposed statute is that it errs on

the side of going too far in the area of public participation. The pro—
posed regulation 1is inconsistent in that it recognizes "any person whc 1is

or may be adversely affecred" in certain clauses and in others the language
reads "any person having an interest which 1is or may be adversely affected.l
We believe that persons in the former category are given considerably too

much recognition in your prop~sal. A person should be required to demon—
strate a substantial interest in a coal mining activity in order to be
able to forestall it the. way he can in the current proposal. Therefore,

we ask that the latter language be employed throughout the regulations,



Commissioner John Katz
January 18, 1982
Pape Two

Finally, we are somewhat concerned with the interrelationship of different
clauses in the proposed statute. For instance, how would you respond if a
petition were received under Section 270 to have an area declared unsuitable
for surface mining while at the same time an application for a permit was
filed under this authority? Both provisions have lengthy time frames which
somehow would have to be balanced.

We appreciate your consideration of our comments on this important subject,
and would be pleased to consult with you and your staff further cn it,

Sincerely,

CHUGACH NATIVES, INC.

Carl A. Propes,"Jr.” Director
Land and Natural Resources Dept.

CAP/1s

Attachment

cc: KADCO
Cook Inlet Region, Inc.
Doyon, Ltd.

Howard Roitman, DNR
.-"atrick Burden, KRTEC
Frederick Boness
Irene Rowan, AFN
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Specific CommcntE

41.45.100 (c) A definition of "any person with an interest which is or may be
adversely affected" is needed. Also, further clarification is
needed here that it is the Department®s responsibility to make
this information available- not the permittee"s.

41.45.140 Recommend that "ehis section be deleted. It creates a potential
delay in the permit"s issuance of at least 120 days. It is
highly discretionary with the Department whether or not an
informal conference is held. There is no requirement for one
in the federal program. Moreover, any "person who is or may
be adversely affected by the issuance or revision of a permit..."
may request one.

41.45.150 (@) Instead of allowing any person "who is or may be adversely
affected” to request a hearing and compel the Department to hold
one, this statute should be more narrowly wcrded. The criteria
in 30 CFR 721.13 should be followed as a guide concerning who
has authority to petition for a hearing. Such persons should
be able to demonstrate tha~ there is a "violation of the Act,
regulations or permit conditions”™ to show cause for such a
hearing. The burden of demonstrating that a reasonable basis
for concern exists should rest wi_h the petitioner. Only after
he or she has established this should the Department schedule a
hearing. In other wor"s, the Department should have greater
discretion on whether a hearing on an application is needed and
justified.

(b) The Department should have the discretion to grant temporary
re"ief to the applicant or operator under circumstances where
a hearing would cause severe economic hardship on him/her or
his/her activities.

41.45.180(c)(5)(a) Many coal mining activities may "preclude” the possibility
of farming on an alluvial valley floor. However, this should
be the landowner®s decision and not the State's, This recjuire-
ment should be deleted- at least for private lands.

41.45.230 (c) Requiring partial ins’oecturn of an operation not less than once
per month and a complete inspection aL least quart- 1 could

prove quite onerous on the Department. We suggest this
provision be tailored afLer 30 CFR 721.11(c), whirl ires
a complete Inspection every six months arc! has no c

partial inspection requirement.

(h) As it stands written now, this clause presumes that .n operator
Is in violation of his or her permit upon the notification of
"a person who is or may lie adversely affected.,." While a
Department Inspector could he equired to check for an alleged
violation by a petitioner upon Itis or her next inspection of a
particular operation, he or she should not have to justify
refusing to Issue a notice of violation or cessation order upon
just one such complaint.



41.45.240

©

Here again, a single "person who Is or may be adversely
affected"” can require the Department to investigate n notice
of violation or order of cessation which it issued. Also, a
public hearing process can be triggered here by an "adversely
affected" person. This becomes ridiculous.



Alaska Department of Environmental Conservation

Testimony Concerning SB 843i
The Alaska Surface Coal Mining Control
and Reclamation Act

by John Halterman
Directorj Environmental Quality Management
March 19, 1932

Reclamation and Revegetation Not Defined

The importance that DNR ascribes to reclamation is not made clear. The terms

"successful revegetation” and "reclamation™ are, in fact, never defined in the
legislation. Lack of definition of these key terms could significantly affect
the ability of this Act to encourage mitigation of environmental effects while
promoting resource development. The following comments summarize our concerns

about this issue:

1. Reclamation should either be defined in this Act or via reference
to a regulation.

2. The importance of reclaiming disturbed lands should be emphasized in
Article 1 on page 3 by terminating Sec. 41.145.010 (56) with the following

phrase:

"recognizing that the responsible extraction of coal by responsible mining
operators and the reclamation of lands disturbed by surface mining are
essential and beneficial activities.”

3. The difficulty and the expense involved in reclaiming and revegetating an area
should be of prime consideration to the agency(ies) that, by default of an
operator on a reclamation bond, would be responsible for reclaiming an area.
Therefore, the Act should provide for designating as unsuitable for surface coal
mining any area where reclamation is not technologically OR ECONOMICALLY feasible

(pg- 35, line 22).
Forfeiture of Performance Bonds

In Sec. 41.45,160, the Act provides a detailed discussion of performance bond
requirements, including the specification that the amount of the bond must be
sufficient to "assure the completion of the reclamation plan by the commissioner
in the event of forfeiture.” However, the legislation as a whole does not clearly
address agency responsibility in the event of forfeiture of bond. Language should
be Included to require the completion of a reclamation plan by DNR should there be
a default on the performance bond.
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DEC vs. DNR Jurisdiction on Kater Quality Issues Remains Unclear

DNR"s desire to maintain exclusive jurisdiction over surface coal mining, pro-
cessing, and reclamation operations in,the state could lead to problems in
mitigating anticipated water quality problems. In the course of normal water
pollution control activities, DEC addresses water quality in areas where sur-
face coal mining does and will occur. We hope to work closely with DNR ™o
clarify the roles of the two agencies with respect to surface coal miring and
thereby avoid duplication of agency effort.

We suggest that Sec. 41.45.020. JURISDICTION contain the following passage, in
whole or in part:

The Commissioner may develop proposed regulations under AS 41.45.010 -
41.45.340 as part of the state program for control of nonpoint source
pollution, and shall seek to enter into a cooperative agreement with the
Commissioner of Environmental Conservation for that purpose. However, the
Department of Environmental Conservation is the lead agency for water
quality and control of nonpoint source pollution -nder this act, and the
regulations and cooperative agreement are therefo e subject to the advance
approval of the Commissioner of Environmental Conservation.

Additional Concerns

With respect to the amount of the application fee required (Sec. 41.45.090.), the
state may wish to follow more closely the federal statute [PL 95-87 Sec. 507.(a)]-
Such legislation allows application fees to be charged which cover not only the
anticipated costs O reviewing the application, but also the costs of monitoring
and enforcement.

Throughout the Act, a number of vague and undefined terms are used when referring
to certain aspects of environmental protection. Examples are included as an
appendix to this memo (attached).
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APPENDIX
(3 to assure that surface coal mining operations are
conducted in a manner that will prevent unreasonable
degradation of land and water resources;
substantial economic loss
of probable hydrologic consequences

prevent damage to the hydrologic balance

(8 materially damage the quantity or quality of water
in surface or underground water systems

incidental boundary revision

impose affirmative obligations

reasonable specificity

fragile or historic land

substantial legal or financial commitments

"significant imminent environmental harm to land, air
or water resources'™ means a condition, practice, or
violation which 1is causing or can bo expectea to cause
an appreciable, irreparable adverse impact to land, air

or water resources including, but not limited to, plant
and animal 1life.



Alaska Department of Environmental Conservation

Testimony Concerning HB 762:
The Alaska. Surface Coal Mining Control
and Reclamation Act

by John Halterman
Director, Environmental Quality Management
March 10, 1982

Reclamation and Revegetation Not Defined

The importance that DNR ascribes to reclamation is not made clear. The terms
"successful revegetation” and '"reclamation" are, in fact, never defined in the
legislation. Reclamation should either be defined in this Act or via reference
to a regulation. The importance of reclaiming disturbed lands should be empha-
sized in Section 1 on page 3 by terminating (6) with the following phrase:

"recognizing that the responsible extraction of coal by responsible mining
operators and the reclamation of lands disturbed by surface mining are
essential and beneficial activities."

The difficulty and the expense involved in reclaiming and revejetating an area
should be of prime consideration to the agency(ies) that, by default of an
operator on a reclamation bond, would be responsible for reclaiming an area.
Therefore, the Act should provide for designating as unsuitable for surface coal
mining any area where reclamation is not technologically OR ECONOMICALLY feasible
(pg- 37, line 10).

Forfeiture of Performance Bonds

The Act provides a detailed discussion of performance bond requirements, including
the specification that the amount of the bond must be sufficient to "assure the
completion of the reclamation plan by the commissioner in the event of forfeiture.
However, the legislation as a whole does not clearly address agency responsibility
in the event of forfeiture of bond. Language should be included to require the
completion of a reclamation plan by DNR should there be a default on the perform-
ance bond.

DEC vs. DNR Jurisdiction on Water Quality Issues Remains Unclear

DNR"s desire to maintain exclusive jurisdiction over surface coal mining, pro-
cessing, and reclamation operations in the state could lead to problems in
mitigating anticipated water quality problems. In the course of normal water
pollution control activities, DEC addresses water quality iIn areas where sur-
face coal mining does and will occur. We hope to work closely with DNR to
clarify the roles of the two agei.cies with respect to surface coal mining and
thereby avoid duplication of agency effort.



We suggest that Sec. 41.45.020.

JURISDICTION contain the following passage, in
whole or in part:

The Commissioner may develop proposed regulations under AS 41.45.010
41.45.460 as part of the state program for control of nonpoint source <«
pollution, and shall seek to enter into a cooperative agreement with the
Commissioner of Environmental Conservation for that.purpose. However, the
Department of Environmental Conservation is the lead agency for water
quality and control of nonpoint source pollution under this act, and the
regulations and cooperative agreement are therefore subject to the advance
approval of the Commissioner of Environmental Conservation.

Additional Concerns

With respect to tl* amount of the application fee rrquired,
to follow more closely the federal statute. Such legislation allows application

fees to be charged which cover not only the anticipated costs of reviewing the
application, but also the costs of monitoring and enforcement.

the- state may wish

Throughout the Act, a number of vague and undefined terms are used when referring
to certain aspects of environmental protection. Examples are included as an
appendix to this memo (attached).
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Mt'S'tnuiA
(3 to assure that surface coal mining operations are
conducted in a manner that wil" prevent treasonable
degradation of land and,water resources.;
substantial economic loss
of probable hydrologic consequences

prevent damage to the hydrologic balance

(B) materially damage the quantity or quality of water
in surface or underground water systems

incidental loundary revision

impose affirmative obligations (legal jargan;
the Act should be in plain English)

reasonable specificity
fragile or historic land
substantial legal or fina icial commitments

"significant imminent environmental harm to land, air
or water resources" means a condition, practice, or
violation which 1is causing or can be expected to cause
an appreciable, irreparable adverse impact to land, air
or water resources including, but not limited to, plant
and animal life.



Strip Mine Reclamation

SUMMARY

C inincreasing costs and decreasing availability of other fossil fuels, coal is expected to represent acritical
transition fuel throughout the remainder of this century. Such aprominentrole in the nation's fuel supply will
have significant long-term socioeconomic and environmental effects on those regions where coal deposits are
found.

The Surface Mining Control and Reclamation Act of 1977 has tended to reduce many of the differences among
state reclamation and environmental standards for strip mining operations. Adequate state implementation
of the Reclamation Act de”*nds on several factors:

= Coordination of the a* ’ities of federal and state agencies:

< Public participation in the development of reclamation legislation and regulations:

= Successful renegotiation of lease contracts with the Cov i. il of Energy Resource '1Vibes (CERT).

BACKGROUND

As aresult of the increasing demand for coal as a transition fuel throughout the remainder of the 20th century,
production levels are expected to increase rapidly. Industry forecasts estimute the developmentof at least <38
new surface coal mines and expansion of 107 existing surface mines in the future. While underground coal
mining is expected to grow, it isdeclining inproportion to surface miningprodiiction. Cod that can be surface-
mined accounts for a large portion of U.S. reserves, particularly in the Western states.

Increasingly, state legislatures are treating mining as an interim land uso. Realizing that careful reclamation
can mitigate the adverse impacts of mining, many states have been enforcing reclamation and environmental
standards on strip mining operations for years. In un effort to provide uniformity to reclamation require-
ments thut were comprehensive and detuiled in some states, but general and vague in others, Congress
enacted the Surface Mining Control and Reclamation Act of 1977, (P.L. 95-87; 90 USC 1201 et seq.).

Environmental Impacts of Strip Mining

The environmental impacts of coal surface mining are wide-i mging and complex. Some of the most imme-
diate effects are complete elimination of vegetation, disruption of natural soil structure, displacement or
destruction of wildlife and habitat, and degradation of air quality from increased dust levels. Impacts to
groundwater supplies range from drainage of usable water to contamination from percolation of poor qualify
mine water. Poor quulity water can contaminate both groundwater and local streams for long periods.

Reclamation Technologies

The potential for rehabilitating land disturbed by surface mining to ucondition equal to or better than its pre-
mined state varies according to regional characteristics. Varialcharacteristics include topographic,
chemical, climatic, biologic, geolo.de, economic, and social -onditioi,” in mined areas.

Reclamation technologies should bt adupted to fit urea diversity. The sequence of uctions in mined area recla-
mation consists of:

= Control of water flow and quality:

= Conservation und replacement of topsoil:

= Backfilling and grading;

< Reducing highwull or pitwull;

=« Burying or neutralizing toxic wastes; and

= Revegetating for beneficial uses.



KEY QUESTIONS

Policy Uncertainties

< What financial requirements and guarantee!/ are appropriate to state and.federal strip mine reclamation
policies?

< What state and federal agencies should be charged with responsibility for the development of environ-
mental impact statements for strip mine activities and land reclamation?

< What are the appropriate policy criteria for allocation of costs, risks and benefits of strip mine reclama-
tion projects and regulatory programs?

< What is the appropriate allocation of reclamation policy and regulatory responsibilities among federal
and state agencies?

< What are appropriate roles for the public and private sectors in activities associated with strip mine
reclamation?

< How can public participation be integrated into the regulatory process associated with strip mine recla-
mation?

< Whatare the economic, legal and regulatory consequences of tribal jurisdiction on Indian lands affected
by reclamation activities?

< What options should be examined by a state legislature in developing and implementing statutory
authority for reclamation activities?

< What are appropriate legal responses to noncompliance with regulatory provisions associated with
strip mine reclamation activities?

= Are the opportunities for citizen suits and other forms of public interest legal intervention adequately
balanced with the interests and rights of strip mine developer i and operators?

Technical Uncertainties
< What improvements are needed in procedures for assessing environmental impacts of strip mining and
reclamation activities?
< What improvements are needed in reclamation technologies, and how likely are these improvements to
be accomplished in the near future?
= Can changes in strip mining technology and operations be made that will decrease environmental
impact, and thus decrease reclamation costs?

LEGISLATIVE ISSUES

Technical:

Environmental performance: tandards require coal operators to restore the mined area to a productive state.
In the West, this specii ically includes restoration of the hydrologic balance. Operators must also provide com-
prehensive and detailed pre-mining information, planning, and specific techniques used in all phases of
mining operations.

Economic:

Mined-land reclamation costs are included in the four phuses of reclamation: Design, engineerirg and
overhead: bond ano permit fees: backfilling and grading: and revegetation. In an analysis conducted by the
Center for the Environment and Man Inc., it was determined that the economic impact of all regulations pur-
suant to P.L. 95-87 will average about S1per ton of coal mined. Ninety-five percent of that figure will fall on the
private sector. Electrical rate increases should b,- minimal. The major areas of increased cost impact ha</e
been identified as water sample analysis, hydrologic impact assessment, permit fees, minimum bond require-
ments, sedimentation control, and road construction requirements. In terms of «,'gional variations, cost
impacts will be greatest in Appalachia and least in Western coal mining states.

The strip mine reclamation progrum inch ~ _”S.30 per ton charge as areclamation fee. 50 % of the funds col-
lected will be directly returned to the state: 50 % will be held in a national pool and distributed by priority. The
funds in the national pool will be used to mitigate coal mining impacts and other mineral extraction damages.
Excess funds will be directed towards research and energy impact assistance.

States niuy tag the S.35 reclamation fee onto already existing severance taxes. Tho additional costs will be
absorbed by coal importing states.

Office of Surface Mining staff have determined the S.35 per ton fee to be insufficient in covering the costs
associated with necessary reclamation.

Legal:

From a legal perspective federal actions relating to the development of Western coal resources have been of
particular concern. Over 80% of western coal lands are owned by the federal government. Prior to the enact-
ment of P.L. 95-87, federal reclamation efforts were often less stringent than state requirements.



Much of the opposition to this law, after it had been introd aced in Congress, stemmed from the feeling that it
would lead to excessive federal intervention. As aresult of its enactmfcg*. any state with an unapproved recla-
mation program, or with no program atall, forfeits all authority and jurisdiction over coal mining activities to
the federal government. Supporters of the bill assert, however, that itwould encourage the states to establish
primary control over the implementation of the complex reclamation program. The sponsors of the reclama-
tion act support the concept of ‘‘good faith, '’ defined as follows: so long as a state wants to administer its own
program, it will, f nd no federal intervention will occur. Only when astate defaults will the federal government
impose a federal regulatory program.

Institutional:
Effective implementation of the reclamation act will require significant cooperation between federal and state
governments in committing manpower, funds and efforts

Public participationis a key component of the strip mine reclamation legislation. Any legitimate citizencom-
plaint is to be diligently investigated by the regional staff of the Office of Surface Mining.

The Council of Energy Resource TVibes (CERT), formed by 22 tribes in 1975, controls a substantial share of
western energy resources over 70 billion tons of coal, which is 16% of all U.S. coal and at least 30% of all coal
west of the Mississippi. Past lease arrangements with the Indians provided very small royalties (less than
$.15 per ton). Tbugh contract renegotiations may cost Western states millions of dollars in lost taxes.

CERT hasreceivedafed jgranttodevelop strip mine reclamationregulations. A priority effort of thegrant
is to coordinate reclamation work with the states. Some tribes and states have already arrived at successful
cooperative reclamation agreements. In other cases, however, such as in Montana, a great deal of work
remains before a cooperative agreement can be achieved.

State Reactions to OSM Activities:

Cversight hearings on implementation of the 1977 act by the Office of Surface Mining (OSM) were held by the
House Subcommittee on Energy and Environment of the Interior and Insular Affairs Committee in 1979.
Governors Julian Carroll of Kentucky and Ed Herschler of Wyoming told the subcommittee that states are
anxious to work with the federal government in reclamation, hut thatactions by OSM have thwarted the forg-
ing of the strong state-federal partnership envisioned by the authorizing legislation. Governor Carroll said
during House Interior and Insular Affairs Committee oversight hearings that, "the basic problem with OSM
as an organization is that the organization continuously attempts to do things administratively that they do
not have the authority todo... OSM is not interested and does not employ personnel who have the necessary
experience in maintaining good relationships with the states." Governor Carroll cited OSM's failure to offer
meaningful "onsultation to stc ;es, which have primary responsibility for implementation of the programs:
OSM deli /s inissuing regulaf' ons and approving grants: the lack o' clear lines of decision-making authority
between OSM headquarters and its regional offices: and OSM acLioi. to recruit experienced state inspection
personnel, at higher salaries, fot the federal program. "Federal mechanisms exist,” Governor Carroll .said,
"with which to tie ourhands, but it ne»xd not be so... We will gladly make the hard, responsible decisions that
are necessary in the enforcement effort.”

Governor Herschler said he had two main complaints uOujt the performance of OSM—"the questionable
competence of the agency und its failure to forge a partnership with the states. Under both headings the Office
of Surface Mining has for™'~en the respect for specific local conditions that are central to the Congressional
scheme.” Noting OSM in  Jty to meetstatutory deadlines, Governor Herschler said thedeadline could have
been metif OSM’s had pursued a policy of "cooperation, trust and delegation with the states. Instead we have
had the confrontation, mistrust, and an effort to centralize authority within the federal establishment."”
Actions of OSM, Governor Herschler .mid, ure giving environmental protection a bad name. "As the putw
becomes convinced that the controls on strip mining mean delay, sharply increased costs, und general confu-
sion, the public develops a hostility to the concept of environmental protection, not the agency invol /e*' This
clearly !'s not right.”

POLICY ACTIONS

State:
< Alabama: The Alnbama Surface Mining Act of 19G9 and The Alnbnmu Surface Mining Reclamation Act of 1975
(Act No. 551) and subsequent rules are very extensive und detailed in certain ureus such as vegetative cover, soils,
and mapping requirements: while they are much less stringent ib>olher areas lo.g., wildlife habitats and air quality 1.
However, permits now issi: d in the state of Alabama ‘'are subject not only to Act No. 551, the (subsequent) rules
and regulations, but also to the provisions and requir ements of Punlic Law 95-87,. . . and regulations adopted
thereunder,” Consequently, Alabama is in total compliance with the new federal strip mining regulations.



Colorado: House Bill 1223, the Colorado Surface Coal Mining Reclamation Actof 19''9,closely follows the language
of PL 95-87. Under the Colorado Mined Lai d Re*, nation Act, no longer applicable to coal since enactmentof HB
1223, reclamation requirements varied significantly from the new federal standards. The Act and its implementing
regulations lacked provisions for exploration permits or for obtaining air quality and geological data. Other por-
tions of state mandated reclamation plans, such as the collection of topograpny and soil information, were not as
strict as federal requirements. On the other hand, coal mining impacts on water quality and fish and wildlife
habitats have been thoroughly controlled.

lowa: Legislation enacted in 1979 (House File 670) provides for state compliance with Public Law 95-87 and enforce-
mentofthe permanentrulesand regulations established by the federal Office of Surface Mining. lowa's reclamation
program is particularly thorough regarding surface mining performance standards. Land use and back filling and
grading (topography) requ - nents are much more stringent than the federal standards.

Keu.ucky: As of September, 1978, Kentucky has been operating under regulations for the strip mining of coal and
the surface effects of underground mining that fully implement the initial regulatory program of Section 502(c) of
Public Law 95*87. According to Kentucky's Bureau of Surface Mining Reclamation, the current regulations "must
be significantly revised in order to implement the full scope of Public Law 95-87 under the permanent regulatory
program.” In terms of data requirements, none have been established for exploratory armits. Requirements for
reclamation p.lejs and performance standards in the state already meet federal standards in many areas. The Ken-
tucky legislature, in a 1979 special session, approved a program of technical assistance for small coal operators.
Other revisions to the state's reclamation program could not be approved until the 1980 legislative session.
Montana: The Montana Strip and 0 nderground Mine Reclamation Actis the primary strip mininglegislation in the
state, with the two subsequentacts expanding on theoriginalintent. Montana's laws and regulations are quite ex-
tensive and essentially fulfill therequirements of the federal regulations. In many cases Montana's laws are much
more stringentand more specific than the federal rules and regulations. Montana is one of the few stares than make
provisions for exploration permits.

Ohio: After athorough study, acomprehensive strip mine reclamation law was passed and became effective April
10,1972. (Ohio Revised Code, Chapter 1513; Amended 10/10/75.8/2/78.) The Division of Reclamation in the Ohio
Departmentof Natural Resource? and the Ohio mining industry have had five years experience operating under the
OHo rules and regulations. Nevertheless, the 112th General Assembly enacted Amended Substitute House Bill
1081 for the purpose of complying with the initial regulatory program under P.L. 95-87, so that it could assume
exclusive jurisdiction over coal mining reclamation in the state.

Virginia: According to Article 4, Section 45.1-220.2, of the state code. "The Direct ;r shall include in all permits
issued... terms which requirt the operator tocomply with the provisions set out in Section 502(c) of Public Law
95-87." However, although Vu ginia agreed to the reclamation/permitstandards established by the federal govarn-
ment, the state is definitely opposed to the federal enforcement and administrat. nof the initial reg latory pro-
gram, maintaining that the regulation of surface mine operatic.,j should remain within the powersof the itate. To
guarantee an approvable program and allow for state enforcement and administration of federal provisions, the
1979 General Assembly enacted HB 1514.f hupter 220, the Virginia Surface Mining Control anc’ Reclamation Act.
Wenxrt Virginia: This state has extensive surface mining activity and its statutes and regulations are accordingly
veiy extensive. Itisoneof the few states providing for exploration permits, referred to as prospecting permits in the
state code. The requirements for such operations are us stringentor more so than federal standards. VVVithin current
rules and reo ulations, the state allows for compliance with federal laws. Tho issuance of apermit"does notielease
the permit holder from any other lego! duties imposed by the laws of this state or these U nited States.” In 1979 West
Virginia's legislature considered tho possibility of legal action to preventenforcementof P.L. 95-87. The rulesund
regulations are considered by the state's mining industry and some iawmal°rs as far too unwieldly and costly to
implement. However, during its 1980 session, the legislature passed the West Virginia Surface Coal Mining and
Recitation Act M B 1529; Chapter 20, Article 6, Code of West Virginia), which is felt to bring the state's statutory
base for regulation of strip mining and reclamation largely into compliance with P.L. 95-87.

Federal:

-

Surface Mining Control and Reclamation Actof 1977 (P.L. 95-87; 30 U.S.C. 1201; enacted August J, 1977). Initial
regulatory proceduresunder this actbegan on February 3,1978. State reguiatory authorities were required to hove
legal authority toenforce its initial regulatory procedures by May 3,1978. Compliance by coal mine operators was
alsorequired by this date. The main objections to the federal regulations appeo: tot e that they deal with methods
and procedures rather than on performance and results.

The Interior Department ruled in 1977 that Western states cannot collect taxes on Indian coal.



RESOURCES

State
Alabama Colorado
Virgil Willett H.J. (Chips) Barry
Director Deputy Director
Alabama Surface Mining Reclamation Commission Department of Natural Resources
P.O. Box 2390 1313 Sherman Street. Room 718
Jasper, AL 35501 Denver, CO 80203

(205) 221-4130 (303)839-3311
lowa Kentucky
Ken Tow Elmore Grim
Ascistant Director Commissioner. Bureau of Surface Mining
Department of Soil Conservation Reclamation and Enforcement
Wallace State Office Building Department of Natural Resources and
Des Moines, 1A 50319 Environmental Protection

(515) 281-5774 Capitol Plaza Tower

Frankfort, KY 40601
1502) 564-6940

Montana Virginia
Brace Hayden Danny Brown
Administrator Commissioner
Reclamation Division Division of Mined Land Reclamation
Department of State Lands Department of Conservation and
Capitol Station Economic Development
Helena, MT 59601 P.O. Drawer U

(406) 449-4560 Big Stone Gap. VA 24219

(703) 523-2925

West Virginia Jurisdiction On Indian Lands
David C. Cullaghan John North
Director, Department of Natural Resources Chief Legal Counsel
Capitol Complex Department of State Lands
Building 3, Room 669 Capitol Station
Charleston, WV 25305 llelena, MT 59601

(304) 348-2754 (406) 449-2074
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MEMORANDUM March 15, 1982
TO: Senator iiettye Fahrenkamp, Chairman
Senate Resources Committee
FROM: Senator Arliss Sturgulewsk
Senate Resources Committee
RE: Beluga Coal Development

I share with you an interest in seeing development of the major coal
resources in the Beluga area. I know that your office is presently
doing detailed wo 1 the proposed state surface mining bill which
would allow us to take over from the federal government the regulation
of coal mining aeti-ities. I"m interested in finding ways that the
state can assist private industry in developing our major coal resources
and yet meet needed regulatory requirements.

Because of this interest, | asked the Department of Fish and Came to
develop  r me a proposal that they felt was necessary to assist getting
needed informal*1 Il lor various permit reviews, regulations and
environmental impact statements that might be required in the Beluga

development. It seems to me tin.t it makes good sense to start
accumulating data now, rather than have the project impeded because of
inadequate information available at some critical late* date. I wanted

to make this information available to you a.id the committee members.
Possibly it can merit some discussion at the time we have the surface
mining L mJ before the committee.

Attachment

jc:  Senate Kccoo*: *os Co it tee Members



Beluga C1P
The Beluga, coal development will be the first large scale surface coal
mining activity to occur within the watershed of a major aradromous
stream system in Alaska. The most recent information available to the
Department indicates that the Beluga Cocfi Company and Diamond Alaska Coal
Company plan to strip mine coal from beneath four to five tributaries of
the Chuitna River known to ovide spawning and rearinq habitat for king:
coho and pink salmon, rainbow trout and Dolly Varden. The "Chuitna East"
mine 1is scheduled to be operational by the fourth quarter of 1986. The
propos®"d 30 year pit boundaries for the "Chuitna East"™ and ,"Lone Ridge"
mines wi 1 eliminate approximately nine stream-miles of existing
anadromous and resent fish habitat. A preliminary flow budget for the
Chuitna River watershed indicates that approximately 48" of the total
flow in the Chuitna River originates in or flows through the proposed

Chuitna East and Lone Ridge mine pits.

Strip mining will result in the ultimate destruction of fish and wildlife
habitats presently existing within the mine pit boundaries. It can be
expected that stream habitats existing adjacent to and upstream from the
mine pits will be severely degraded by channelization and coalescence of
existing streams routed around the working pit boundaries. Downstream
effect, may also be severe and include dewate,ing, siltation and other
adverse water quality changes. The existing aquifers which presently
control stream water quality and quantity will be significantly disrupted
by mining. Groundwater which currently provides base flow to fish
overwintering areas will bo cut off iIn many instances. Mine waters which
collect within the pit and site run-off will require treatment and
discharge into a nearby stream of opportunity causing additional water

quality and flow changes.



‘Assuming that one-half of the anadromous fish production is lost from the
Chuitna River system, the estimated annual loss of fish available to Cook

Inlet fisheries will lie within the following ranges:

Pink Salmon 70,000 - b50,000

mean = 275,000

Coho Salmon 5,250 - 48,750

mean = 20,625

King Salmon 2,100 - 19,500

mean = 8,250

Chum Salmon 700 - 6,500

mean = 2,750

Total Salmon 78,050 - 724,750

mean = 306,625

The Department has reviewed recent literature on the restoration of
stream habitats and finds that there presently exists no reliable and
cost-effective technology for reclaiming anadromous fish habitat on
post-mined lands. Reclamation of wildlife habitat for moose, small

mammals and birds is thought to be technically feasible.



The Department has the statutory responsibility through AS 16.05.870 and
AS 16.05.840 to regulate activities that .night impair or degrade
anadromous fish habitat. The Department will requii « detailed
information to quantify the effects of strip mining on the anadromous
fish habitat of the Chuitna River and to develop biologically sound and
technically feasible mitigation to counter the as yet to be quantified

loss; of fish production resulting from mining.

The Department will provide advice to industry on the types and quantity
of data necessary to evaluate and mitigate impacts to anadromous stream
habitat. However, without a data gathering program of its own, the
Department will likely bp in a poor position to evaluate and control the
quality of the data provided by the operators and, as a result, important
habitat values may be compromised ?.,u inappropriate mitigation assessed.
Perhaps more importantly the Department needs a high level of
participation in order to acquire the experience and soohistication to
deal with the coal 1industry particularly because coal mining it a
relatively long term committment of resources (in excess of thirty years)
and the Department will likely be repeatedly called upon to evaluate the
impacts to area fish and wildlife resources occurring T.-on ongoing
operational developments and activities that cannot yet be adequately
addressed during the pre-mining planning and permitting phase of the

project.

The program proposed in this CIP is based upon our understanding of the
types and severity of iImpacts anticipated from Beluga coal development

and the mitigation options available for industry to ameliorate those



impacts. The information obtained from this program will build upon the
data gathering programs presently in existenge in addition to thPse being
proposed by industry and government agencies including Bechtel 1Inc.,
USGS, ADNR-DGGS, ADEC and USF&WS. The Department has coordinated this

CIP through the Beluga Interagency Mining and Resource Management Team

and the Governor®s Coal Task Force.

The program will be accomplished under four major tasks: Fisheries
Resources Assessment, Wildlife Resources Assessment, Habitat Impact
Assessment and Permit Management, and Subsistence Use Assessment. The
stud.es proposed will be targeted on habitats which are likely to be most
severely affected by strip mining and ancillary developments. Prior to
proceeding with field work, a detailed study plan will be prepared

in FY 83 to precisely define the data requirements, study methods,
coordination and reporting that will achieve the objectives of the task

assignments.

Task 1| - Fisheries Resources Assessment

Fishery resources of the Beluga area which will be significantly affected
by extraction and production of coal resources involve both anadromous
and resident fish species. These stocks of fish are currently utilized
by commercial, subsistence, and recreational users. Exceptional aquftic
habitats and instream flows currently support these fish populations,

all of which will be impacted to seme extent jy strip coal mining within

the area.



Objectives

Cl

Determine adult salmon numbers by species, migration timing, and

spawning habitat requirements in terms of depth, substrate, velocity

and water quality parameters.

Determine resident species occurrence, relative abundance and
distribution in each of the respective streams to be affected by the

project.

Determine the habitat requirements, and their availabilities and
adequacies with respect to the various life stages of both resident
and juvenile anadromous Tfishes occupying the affected streams.
Measurements of water quality, velocities, substrate and depths will

be correlated with species occurrence.

Intrasystem movements and migrations of rearing juvenile salmon, and
how the tributaries relate to each other in meeting requirements of
various life stages will be determined. Ultimately the contribution
of the individual tributaries to the system as a whole, in terms of

production, will be determined.

Current utilisation of the subject fish stocks, by the various user

groups, will be quantified.

Determ-nation of on-going and post development .1 changes in the

fishr y resource due to ii’proved access and increases in human



population will be conducted. It is expected both anadromous and

resident fish utilization will be dramatically affected as a result

of the proposed project.

Task 11 - Wildlife Resources Assessment

4 I

Wildlife resources of the Beluga area include moose, black bear, brown
bear, ptarmigan, beaver and land otter and small furbearers which will
be significantly affected by extraction and production of coal resources
and increased access and harvest. Moose populations are presently
considered to be moderate to nigh iIn areas directly affected by the

project, and their movements, behavior and habitat requirements are only

generally known.

Moose and small r.ammal populations may respond favorably to offsite
habitat manipulation and mine reclamation over time. It is expected
that little if any practical mitigation is available for brown bear and

black bear populations and these will be expected to decline.

Baseline wildlife studies will focus on establishing pre-mining population
levels, movements and habitat preference frr moose. Preferred mitigation
measures will be developed to address habitat rehabilitation and enhancement
relative to access, facility siting, railroad operation and the mine pit
itself. The additional data gathering required can be dov~-tailed to

annual moose composition counts conducted by the Game Division.

Objectives



1. Determine pre-mining population and movements of moose within the

Beluga sub-basin.

2. Develop mitigation mearures specific to the Beluga area that will
address anticipated lost moose production and increased harvest

demands.

Task 11l - Habitat Impact Assessment and Permit Management

A great deal of study will be required to evaluate the iImpacts of surface
mining operations and associated Beluga area developments on fish and
wildlife resources. The Department will need to analyze and synthesize
considerable quantities of mining and engineering data as well as
fisheries, wildlife and hydrology data to respond rapidly and effectively
to project related permits, reviews, regulations, and environmental

impact statements. IT the State assumes the primary regulatory
responsibility for the Beluga project through passage of a State Surface
Mining Bill, the Department will likewise need to assume additional
burdens of regulation and review responsibilities that are currently
being handled bv federal agencies. There 1is a need within the Department
to develop experience and expertise in coal related impact assessment and
mitigation in order for the State to prepare for large scale coal

developments which appear to be imminent.

Objectives



1. Data collection occuring within the Beluga area will be continuously
monitored and coordinated with the Department®s data gathering,
permitting and review programs.

of .o

2: $An ongoing review of the habitat impacts ol all aspects of the
development will be maintained, The Departmentwill maintain the
capability to expeditiously provide "real time" biological input to
ongoing engineering, planning and management decisions by both

industry and government.

3. A comprehensive review of the probable effects of the proposed
surface mining operation ar.i .elated developments will be accomplished.
Included will be a technical fact finding trip to operational
surface coal mines in the western United States and Canada. First
hand e/perience and information will be obtained from local State
and Federal regulatory agencies and industry environmental managers.
Emphasis will be placed upon studying state-of-the-art mitigation
and reclamation techniques and the applicability of technology
transfers to the Beluga area. The results of this investigation
will appear in a report which will be available to industry and

government agencies during the design and development phase of the

project.
«
4. Alternative mine waste water disposal strategies will be evaluated
for their impact on aquatic habitats. It is expected that large

volumes of water will be associated with mining in the Lone Ridge,



Center Ridge and Chuitna East areas. Expected downstream water
quality changes will be evaluated for their effect upon resident
and anadromous fish habitat. This study will be coordinated with

ADEC"s water quality monitoring and discharge permit program.

5. Reviews of permits, EIS"s, regulations and reclamation plans will
be coordinated within the Department and responses prepared on a

timely basis.

6. Mitigation measures will be developed jointly with industry to
address fish and wildlife production lost on mined Hlands. It is
expected that significant quantities of fish and wildlife habitat
will be destroyed or damaged by mining operations. Development of
biologically sound and practical mitigation measures will require

considerable Department time and involvement.

Task IV - Sujsistence Use Assessment

Moose, furbearers, game birds and salmon produced in the Beluga coal

fields are some of the important wild resources utilized by local residents.
The Tyonek Comprehensive Resource Use Study conducted by the Subsistence
Division is currently generating data on prefered resource use areas and the
socio-economic values of wild resources. Additional data gathering and

data manipulation will be required as development plans are prepared and

mine construction begins.



Objective

Conduct additional resource use mapping, data gathering, and data

manipulation to supplement ongoing Tyonek Comprehensive Resource Use

Study.

Project Management Responsibility

The Habitat Division will be delegated the responsibility for overall

project coordination within the Department of Fish and Game.

-10-



Beluga CIP
PROJECT COST SUMMARY
(in thousands of dollars)

LINE ITEM DESCRIPTION TASKS FY 83
Line 100 Personal Services | 76.787
11 24.9
11 81.5
Line 200 Travel | -
11 -
11
Line 300 Contractual Services | 23.0
11 62.0
11 32.0
Line 400 Commodities | 6.0
11 6.0
i 6.0
Line 500 Equipment I 3.5
11 2.5
i 2.5
TOTAL COSTS BY TASK | 109.2
11 95.4
11 122.0
Subtotal by Fiscal Year 326.6
Note: Budget costs do not Include administrative overhead.
Task 1I: Fisheries resource assessment

Task Il: Wildlife resources assessment (includes funds for mitigation
evaluation subcontract)

Task I11l1: Habitat impact assessment and permit management (includes
funds for engineering subcontract)

Leadership for Task Il will be provided by a Game Biologist
Il who is funded out of Game Management unit 16 operational
funds.



FISCAL NOTE
BELUGA PROJECT

FY 83: Total for all tasks $326.8
DETAIL BUDGET AVAILABLE

FY 84: Total for all tasks $300.0

FY 85: Total for all tasks $356.0



JAY I HAMMOHO, EOYERHOR

POUCH M
JUNEAU, ALASKA 998tt

phone: (907)465-2400

March 3, 1982

Mr. James R. Harris

Director .

Office of Surface Mining
1951 Constitution Ave., N.W.
Washington, D. C. 20240

Dear Mr. Harris:

As you are aware, the State of Alaska 1is in the process of
developing its surface mining program for submission to

the Secretary of the Interior later this year. As part of
this process, House Bill 762 was recently introduced in the
Legislature and referred to the appropriate committees for
consideration.

During development of this bill, we have had discussions
with officials of OSM and the Solicitor®s Office. We
believe that the bill, with possibly a few minor exceptions,
reflects those discussions.

Now that the Legislature has begun consideration of HB 762,

it is essential that we have OSM"s definitive statement on
whether or not the bill will be acceptable to the Secretary.

IT there are problems in the bill, we need to know whether

any given problem would likely give rise to a condition of
approval or disapproval, or whether the problem could be
remedied by future State regulations. If you believe that,
changes 1in our bill would be required for Secretarial approval,
we would appreciate receiving the rationale and suggested
language, 1f any.

At present, our Legislature intends to adjourn 1in April.
Therefore, we r.aed to have your statement as soon as possible
and hope to receive it no later than March 22. To facilitate
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Alaska State Legislature

SENATE
| | Resources Committee STATE %%\LIJD(I:PO\L/
Offical Business MEMBERS PRESENT JUNEAU. ALASKA 99811
BETTYE FAHRENKAMP. Chairman 5907; 465-3834
VIC FISCHER. Vice-Chairman Senator Fahrenkanp 907) 465-3830
BRAD BRADLEY -
DICK ELIASON Senator Fischer
DON GILMAN Sena tor Bradley
BOB MULCAKY Senator Eliason
ARLISS STURGULEWSKI Sena tor Gilman
Sena tor Mulcahy
Senator Sturuglewski
March 26, 1982 Beltz Room
1:40 p.m. Room 211 - Capitol
Hear ing
SB 772 Making a special appropriation to the Department of
Natural Resources for construction of a plant quarantine
station at the plant material center operated 1in coopera-—
tion with the Institute of Agricultural Sciences.
SB 803 Establishing the land clearing account in the agricultural
revolving loan fund.
SB 804 Making a continuing appropriation of repayments of the
principal and interest on loans made by the Alaska
Agriculture Action Council for 1land clearing to the land
clearing account in the agricultural revolving loan fund.
| *~~SB 843 Relating to surface coal mining and the underground effects
of underground coal mining.
SB 697 An Act relating to the Alaska Renewable Resources Corporation
SB 772
Paul Huppert, Matanuska Valiev farmer, explained that a quarantine
center 1is needed at the latitudes of the Matanuska Valley for plants
brought 1in from that latitude. This would require modification of
existing facilities at the plant material center, and employment of

a person to collect plant material worldwide.

Nick Carney, Director. Division of Agriculture, Department of Natural
Resources, explained that the appropriation would pay for construction
of a "screen house". Bud materials would be reproduced inside, with
the screen restricting movement of ip" ects, thus 1inhibiting the spread
of disease. The long term fiscal needs are minor, as most of the
infrastructure 1is already in place.

Bob Palmer, Alaska Agriculture Action Council, expressed support for
the bill, stating that it was 1long overdue.

Senator Sturgulewski moved SB 772 with individual recommendations.
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SB 803 and SB 804

Nick Carney expressed support for SB 803. It helps small farmers
who do not presently qualify for land clearing loans.

Bob Palmer said he supports both SB 803 and SB 804.

Senator Sturgulewski pointed out that SB 804 has a negative 1impact on the
general fund, by allowing repayment of principal and interest of loans to
the revolving loan fund rather Chan to the general fund, and thinks this
should be reflected in a fiscal note.

Senator Fahrenkamp stated this should be brought to the attention of the
Finance Committee.

Ken Vassar, Assistant Attorney General, Department of Law, expressed
concern over the constitutionality of SB 804, specifically the dedicsted
fund prohibition.

Paul Huppert supports SB 803 as curing the current inequity, by allowing
all farmers to obtain Jland clearing loans.

Senator Mulcahy moved SB 803 and SB 804 with 1individual recommendations.

843

Mark Wittow, Special Assistant to the Commissioner, Department of Natural
Resources, discussed several amendments DNR 1is proposing, mostly of a
technical nature.

Howard Roitman, Consultant to DNR, explained DNR"s suggested solution to

the 1issue raised by the Office of Surface Mining, namely the prepayment of
penalties 1into an escrow account pending appeal. DNR"s proposed ailLernatv e
would require submitting a bond for the amount of the penalty.

Phil Holdsworth, COAL, expressed the coal operators support for the bond
alternative.

Senator Oilman moved and asked unanimous consent for several amendments
to SB 843. (For brevity"s sake, please see attached copy of memo to

Billy Berrier, Legal Division.)

Senator Fischer moved and asked unanimous consent for several amendments
which serve to neuter SB 843. (Again, see attached copy of memo.)

Senator Mulcahy moved CSSB 843, as amended, with individual recommendations.

SB 697

Senator Fahrenkamp explained thit three Committee Substitutes had been
prepared for SB 697.

Senator Rodev testified 1in support of Committee Substitute i3, which
reflects the work done by the Banking Committee.
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Dean Olson, Chalrman of the Board, Alaska Renewable Resources Corporation,
endorsed Committee Substitute I83.

Senator Sturgulewski emphasized the drastic changes Committee Substitute
[t3 makes to the Corporation, and expressed concern over what 1impact

these changes would have on the current investments made through ARRC.

Wayne Littleton, President, ARRC, stated that funding 1is adequate to
continue the Corporation.

Senator Rodev explained that the sunset provision for ARRC, which 1is

much longer than most other sunset provisions, 1is a traditional banking
concept, as a longer period is required to adequately judge the competency
of such a corporation. Ha also explained that there 1is a confusing section

at the top of page 5, and that correct Jlanguage will be prepared by the
time the bill goes to Finance Committee.

Don Hostak, Director, Division of Business Loans, Department of Commerce,
stated that a fiscal note 1is needed, because the Department of Commerce
will need opera:ing funds for ARRC.

Senator Fischer moved the ac.centance of Committee Substitute k3.

Senator Sturgulewski moved CSSB 697 with individual recommendations.

The meeting was adjourned at 3:05 p.m.



Alaska State Legislature

Offica’ Buiiness

BETTYE FAHRENKAIMP. Chairman
VIC FISCHER. Vice-Ciiairman
BRAD BRADLEY

DICK ELIASON

DON GILMAN

BOB MULCAHY

ARLISS STURGULEWSKI

March 19, 1982
1:35 y .m.

Hearing:

SB 843 An Act
effects

SENATE
R r mmitt POUCH Vv
esources Co ee STATE CAPITOL
JUNEAU. ALASKA 99811
507) 465-1934
5907 165-38%

Beltz Room
Capitol - 211

MEMBERS PRESENT

Senator Fahrenkamp
Senator Gilman

Senator Mulcahy

Senator Sturgulewski
Representative Sutcliffe

relating to surface coal mining and the surface
underground coal mining.

John Katz, Commissioner, Department of datural Resources, expressed

support for SB 843,
by federal law.
law has arisen--the
be prepaid 1into

explaining that the legislation 1is required
major conflict between SB 843 and federal
absence in SB 843 of the requirement that fines
escrow account pending appeal. Katz finds such

a provision constitutionally suspect.

Bob Stiles, Coal
SB 843, a "compromise
rather than the

Charles Boddy,
support of SB 843,

and Leaseholders Assoc iatlon, supports

bill", and prefers that the State government,
federal, be in charge of the program.

representing operational, coal miners, spoke in

opposes prepayment of fines as the taking

of property without due process. He prefers the State, rather

than the federal

Joe Usibelli called
that the regulations
mining program.

Deena Henkins,

Division

government, administer the progranm,

SB 843 an "excellent compromise bill™, stating
will be the major aspect of the State®s coal

of Environmental Quality Operations,

Department of Environmental Conservation, expressed concern over
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the fact that "reclamation™ aml "rehabilitation”™ are not defined
in the Act, and that agency responsibility in the event of
forfeiture of bond is not addressed. She stated that the roles
of DEC and DNR need to be clarified, the application fee

should more closely follow the federal statute, and that several
vague terms need to be better defined.

Phil Holdsworth, COAL, r°esponded to Henkinsls remarks, stating
that SB 843 gives DNR the authority to enter into agreements

with other agencies.

The meeting was adjourned at 2:35 p.m.



SENATE
Resources Committee POUCH V
i . STATE CAPITOL
Offical Business VEWBERS PRESENT JUNEAU. ALASKA 99811
BETTYE FAHRENKAMP, Ch”ian 59073 4653834
VIC FISCHER. Vice-Chairman 907) 465-3835
BRAD BRADLEY Senator Fahrenkamp
DICK ELIASON Senator Eliason
DON GILMAN Senator Gilman
BOB MULCAHY Senator Mulcahy
ARLISS STURGULEWSKI .
Senator Sturgulewski
March 22, 1982 Beltz Room
1:35 p.m. Room 211 - Capitol
Hearing:
SB 731 Establishing the Shuyak. Island State Park.
SB 769 Removing the requirement that power projects constructed
unaar the energy program for Alaska be owned by the State
SB 843 Relating to surface coal mining and the surface effects
of underground coal mining.
SJR 70 Relating to commercial fishing of North Pacific chinook
salmon.
SJR 79 Requesting the National Park Service to adopt procedures
providing public notice of proposed regulations,
emergency regulations, and field orders for national
parks, preserves, and monuments 1in Alaska.
SB 731
Senator Mu jcahy said a Committee Substitute had been prepared,
changing the word "compatible™ to "other™.
Jim Lieb, Ai~ska department of Fish and Game, expressed support
for the Committee Substitute.
Senator Gilman moved the acceptance of the Committee Substitute.
He then moved CSSB 731 with individual recommendations.
SB 769
Senator Gilman explained that a Committee Substitute with a
changed title had been prepared. It reauires that federal power
projects in which the State participates must meet the same tests
as all State projects, and gives the Alaska Power Authority
approval to proceed with the Bradley Lake project.
Senator Mulcahy moved the acceptance of the Committee Substitute.
He then moved CSSB 769 with 1individual reccmmendations.

Alaska State Legislature
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SB 843

Jay Nelson, Alaska Environmental Lobby, stated that some provisions
of SB 843 are not strong enough to protect the people and the
environment. He stressed the need for revegetation with native
species, the designation as unsuitable for surface coal mining
areas that are highly biologically productive, and the recognition
of the fisheries value.

Mark Wittow, Department of Natural Resources, stated that the
Department of Fish and Came and the Department of Environmental
Conservation both have permitting requirements that protect
fisheries which would still stand. He further stated that
performance standards will determine the type of reclamation and
the amount of habitat protection required.

Senator Sturgulewski stated that State lands on which surface
mining will not be allowed should be further defined.

Phil Holdsworth, COAL, in supporting the bill, clarified the
point that all State agencies will continue to work together, so

there are "built 1in"™ protections.

Senator Fahrenkamp stated that SB 843 would be held until 3/24/82.
SJR 70

Senator Mulcahy stated that SJR 70 had been heard in the Fisheries
Subcommittee. Ha moved the acceptance of the Committee Substitute.
He then moved CSSJR 70 with individual recommendations.

SJR 79

Senator Mulcahy stated that SJR 79 had been heard in the Fisheries
Subcommittee. He moved the acceptance of the Committee Substitute.

He then moved CSSJR 79 with 1individual recommendations.

The meeting was adjourned at 2:35 p.m.



Alaska Environmental Lobhy, Inc.

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

SB -843

THE ALASKA ENVIRONMENTAL LOBBY, REPRESENTING 11 STATEWIDE OUTDOOR AND
ENVIROMENTAL GROUPS I'S CONCERNED WITH SOME OF THE PROVISIONS IN SB-843. LAST
FRIDAY YOU HEARD FROM SEVERAL LARGE MINING COMPANIES AS THEY SAID THA;j;ILL
MAKES THE BEST OF A BAD SITUATION. wHEN WE HEAR MULTI-NATIONAL COMPANIES-

NOT YET PRODUCING COAL IN OUR STATE_SAYING THEY FAVOR A MAJOR PIECE JF COAL
MINING LEGISLATION WE FEEL IT IS TIME TO TAKE A CLOSE LOOK AT THAT PIECE OF
LEGISLATION.

WHILE WE AGREE THAT STATE SURFACE MINING LEGISLATION 1S NECESSARY, OUR
CONCERN IS THAT SOME PROVISIONS OF THIS BILL ARE NOT STRONG ENOUGH TO PROTECT
THE PEOPLE OF THIS STATE, NOR IN MANY CASES, THE ENVIROMENT. THE BUSINESS OF
COAL COMPANIES 1S TO MAKE MONEY FOR STOCKHOLDERS. THIS BILL WILL COST THEM
MONEY. THAT CONFLICTS WITH THE STATED PURPOSE OF SB843 TO PROTECT THE QUALITY
OF THE HUMAN ENVIRONMENT FOR THE PEOPLE OF THIS STATE.

WE ARE NOT SAYING THAT THE COAL PRODUCERS ONLY THOUGHT IS LOR THEMSELVES,
BUT BY MAT *NG SOME PROVISIONS OF THIS BILL TOO WEAK, YOU PUT TO A SERIOUS
COMPETITIVE DISADVANTAGE~ATHOSE ALASKAN COAL OPERATORS WHO WANT TO CONDUCT
THERE COAL MINING OPERATIONS IN AN ENVIRONMENTALLY SOUND WAY.

IF WE MAY GET INTO THE SPECIFICS OF THIS BILL, THE ALASKA ENVIROMENTAL
LOBBY IS CONCERNED THAT ADEQUATE PROTECTION HAS NOT BEEN GIVEN TO OUR UNIQUE
ALASKAN ENVIROMENT. THE DRAFT REGULATIONS BY DNR GIVE US SOME IDEA OF HOW
THE DEPARTMENT 1S NOW INTERPRETING SB-843. TWENTY-ONE SECTIONS OF THE DRAFT
REGULATIONS DEAL WITH THE EFFECTS OF MINING ON THE PRODUCTIVITY OF FARMLAND.

R

WHERE ARE THE COSESPONDING SECTIONS ABOUT THE PROTECTION OF SPECIAL BIOLOGICAL

AREAS? WE HAVE NO QUARREL WITH PROTECTING FARMLANDS, BUT WE WOULD LIKE TO

Alaska Center for the Environment ® Alaska Charter. Sierra Club ® Denali Citizens Council o Friends of the Earth
Southeast Alaska Conservation Council ® Northern Alaska Environmental Center ® Klnai Conservation Council
National Audubon Societv ® National Wildlife Federation * Sitka Conservation Society * Lynn Canal Conservation



TO POINT OUT THAT ONLY A SMALL PORTION OF THIS STATE IS POTENTIAL FARMALNDS
WHEREAS, AT PRESENTA MOST LAND IS IN A RELATIVELY PRODUCTIVE AND PRISTINE
CONDITION. AREAS OF HIGH PRODUCTIVITY WHETHER FARMABLE OR NOT SHOULD RECEIVE
HIGH AND SPECIAL CONSIDERATION AND PROTECTION.

IN ADDITION THERE IS NO PROVISION IN THIS BILL FOR RECLAMATION OF LAND
TO A NATURAL STATE WITH NATIVE SEEDS AND NATIVE PLANT SPECIES. DOES THE STATE
EVEN HAVE THE CAPACITY TO PRODUCE OR COLLECT NATIVE SEEDS FOR REVEGETATION
PURPOSES? WE THINK NOT. THIS BILL NEEDS TO RECOGNIZE THE IMPORTANCE OF OUR
NATURAL VEGETATION. WITH PROPER CARE WE CAN HAVE BOTH COAL EXTRATION AND A
PRODUCTIVE ENVIRONMENT.

SOME AREAS OF OUR STATE ARE SEASON/JtY AMONG THE MOST BIOLOGICALLY
PRODUCTIVE ON EARTH. WE MUST SEE ."HAT THESE GREAT RESOURCES ARE PROTECTED.
THIS BILL AT PRESENT DOES NOT DO THIS. COST BENEFIT ANALYSIS SHOULD BE
CONDUCTED TO EVALUATE THE PRODUCTIVITY LOSS FROM SURFACE MINING. WHY DOES
THIS BILL-AND IN FACT, THE DRAFT REGULATIONS, MENTION PROTECTING FOOD AND
FIBER SO PROMINANTLY AND YET NOT ONCE SPECIFICALLY MENTION OUR GREAT WILDLIFE
AND FISHERIES RESOURCES. THIS STATE PRODUCES VERY LITTLE FIBER, BUT IT
PRODUCES AN ABUNDANCE OF F Il AND WILDLIFE.

IT*S OUR POSITION THAT SECTIONS SHOULD BE ADDED TO SB-843:

-TO STRESS THE NEED FOR REVEGETATION WITH NATIVE PLANT SPECIES

-TO DESIGNATE HIGHLY BIOLOGICALLY PRODUCTIVE AREAS AS UNSUITABLE
FOR SURFICIAL COAL MINING

-TO CLEARLY RECOGNIZE FISHERIES AS A MAJOR ECONOMIC ACTIVITY IN
THIS STATE WORTHY OF SPECIAL PROTECTION

IN THE PRESENT BILL THESE ISSUES ARE NOT STRESSED OR, IN FACT, EVEN
MENTIONED. SB-843, BASED ON THE FEDERAL SURFACE MINING CONTROL AND RECLAMATION
ACT OF 1977, JUST DOES NOT ADEQUATELY ADDRESS THE UNIQUENESS OF THE ALASKA
LANDSCAPE. THIS BILL MUST BE MODIFIED TO PROTECT THOSE UNIQUE CILVACTERISTICS
AND VALUES OF ALASKA.

THE ALASKA ENVIRONMENTAL LOBBY APPRECIATES THIS OPPORTUNITY TO ADDRESS
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THESE ISSUES AND ON BEHALF OF OUR MORE THAN 4000 ALASKA MEMBERS AND OUR
ASSOCIATED ORGANIZATIONS, WE THANK YOU FOR YOUR ATTENTION TO AND CONSIDERATION

OF OUR COMMENTS AND PROPOSED AMENDMENTS.



Alaska Environmental Lobby, Inc

419 6th Street, . te 328 Juneau, Alaska 99801 907-586-2345

Amendent 1

Sec. 41.45.100
Page 9 line 15

LI
Replace the "period with a comma and add the words,"and at least

three other district offices of the department.”

Reason: Corporate and other private citizens other than those
in the immediate vicinity of the mining operation should have
access to tiie mining records. The present language in this
section assumes that people have an "out c* sight, out of mind"

philosophy that has no place in an informed democratic ociaty.

Alaska Center ron the Environment * Alaska Chapter, Sierra Club ¢ Denali Citizens Council * Friends 0r the Earth
Southeast Alaska Conservation Council * Northern Alaska Environmental Center « Kenai Conservation Council
National Auouuon Society ¢ National Wildlife Federation « Sitka Conservation Society * Lynn Canal Conservation



Alaska Environmental Lobby, Inc.

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendment 2

Set. 41.45.12u
Page 10 line 8-17

Delete this section.

Reason: The state should not be paying the cost of hydrologic

laboratory analyses. The draft regulations even go so

far as to allow the operator to declare this state

purchased information relating to

the chemical and

physical properties of the coal to be proprietary

inform” v , Public funds should

not be used to pay

for the prot car*- information of coal operators.

Small coal operators as defined in this section

can produce up to 100,000 tons, that is 200,000,000

pounds of coal per year. That may be small by export

standards but we feel that these operators should be

capable of paying there own laboratory fees. Unless

changed, this provision reaffirms

corporate welfarism

for the benefit of corporation stockholders and to

tiie detriment and cost of Alaskan

taxpayers.

Alaska Center for the Environment * Alaska Chapter, Sierra Club ¢ Denali Citizens Council o Friends of the Earth

Southeast Alaska Conservation Council * Northern Alaska Environmental

Center ® Kenai Conservation Council

National Audubon Society * National Wildlife Federation ¢ Jitka Conservation Society * Lynn Canal Conservation
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Alaska Environmental Lobby, Inc.

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendment 3

Sec. 41.45.170 () @

Page 15 line 3
Strike the word"part” and insert in lieu thereof the
words "substantially all”

Sec. 41.45.170 (©) @

Page 15 line 6
strike the word "part” and insert in lieu thereof tne

words "substantially all”

Reason: Experience in areas outside Alaska demonstrate that
extraction companies, especially small, wholly owned
subsidiarys of other companies, often terminate reclam—
ation as soon a i bonds are cancelled or surety is released.
By requiring all or substantially all of drainage control
and revegetation tie legislature protects the commissioner
from constant pressure by his "client” regulated
compinies to release one bond to allow the money or

surety to be applied to a "new operation”.

Alaska Center for the Environment * Alaska Chapter. Sierra CI jb * Denali Citizens Council * Friends of the Earth
Southeast Alaska Conservation Council o Northern Alaska Environmental Center * Kenai Conservation Council
National Audubon Society * National Wildlife Federation * Sitka Conservation Society » Lynn Canal Conservation



Alaska Environmental Lobby, Inc*

9 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendent 4

Sec. 41.45.180
Page 20 line 12

Delete "wilful"”

Reason: Any"pattern of violations of such nature and duration
and with such resulting irreparable damage to the
environment as. to indicate an intent not to comply with

" "this chapter”™ should be grounds for denial of permit.

We believe that "wilful"™ intent should not need to be

proved if, in fact, such a pattern exists.

Alaska Center for the Environment * Alaska Chapter. Sierra Club * Denali Citizens Council » Friends of the E”rth
Southeast 'laska Conservation Council « Northern Alaska Environmental Center * Kenai Conservation Council
National Audubon Society » National Wildlife Federation * Sitka Conservation Society * Lynn Canal Conservation



Alaska Environmental Lobby, Inc

419 6th Street, Suite 328 Juneau, Alaska 99801

Amendent 5

Sec. 41.45.250
Page 32 line 11

Delete "$5000", 1insert "$50,000"

907-586-2345

Reason: The sum of $5000 as a maximum fine is clearly too small

a sum to be an effective enforcement tool against

multibillion dollar companies. The maximum fine of

$5000 hardly amounts to a slap on the wrist for a 500

million dollar export mining operation.

Furthermore,

the declining real value of the dollar will make the

figure even less significant over time

A maximum fine 1is presumeably for a "worst case" situation

and should reflect the seriousness the state will attach

to grave permit violations.

Alaska Center for the Environment * Alaska Chapter, Sierra Cluh « Denali Citizens Council * Friends of the Eauth

Southeast Alaska Conservation Council * Northern Alaska Environmental Center

Kenai Conservation Council

National Audubon Society * National Wildlife federation * Sitka Conservation Society * Lynn Canal Conservation



Amendment 6

Sec. 41.45.910
Page 43 line 17-18
Delete"(2) for commercial purposes if the surface coal

mining operation affects two acres or less; or"

Reason: Even small commercial strip mines should be regulated.
While we agree that regulations for these small operators
should be more simplified than for large scale coal
operators, we do not believe that they snould be left
completely unregulated. Two acres of strip mining
would have potentially serious effects on local ground—
water supplies, area streams, and other portions of the

area environment

Alaska Center for the Environment ¢ Alaska Chapter. Sierra Club * Denali Citizens Council * Friends of the Earth
Southeast Alaska Conservation Council ¢ Northern Alaska Environmental Center ¢ Kenai Conservation Council
National Aududon Society * National Wildlife Federation ¢ Sitka Conservation Society ¢ Lynn Canal Conservation



Amendent 7

Sec. 41.45.920

Page 44 line 8

Delete "reduce™, 1insert "significantly degrade"”

Page 44 line 9-10

Insert a period after "safety"™ and delete the words,

"below that provided by law or regulation”

Reason: Experimental reclamation practices should not reduce

the public health and safety at all.

this bill would unwisely allow tho public health and

safety to be reduced to some minimal level.

As presently written

Alaska Center for the Environment ® Alaska Chapter, Sif.rra Club * Denali citizens Council * Friends of the Earth

Southeast Alaska Conservation Council * Northern Alaska Environmental

Center « Kenai Conservation

Council

National Audubon Society * National Wildlife Federation ¢ Sitka Conservation Society * Lynn Canal Conservation



Alaska Environmental Lobby, Inc

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendment 8

Sec. 41.45.390

Page 48 line 29
Insert "(14) Person who is or who may be adversely
affected”™ means any person whose traditions or likely *
future use of a, given area would be adversely affected

by mining operations.”

Reason: We feel a broad definition should be provided for this
phrase. Strip mining of ones favorite hunting or fishing
area will adversely affect that person even though the
person may live a considerable distance away from the
mine.

Interpretation of thi3 phrase should not be left to the
discretion of the commissioner. Such an impact would
be as serious for a subsistance hunter from an Arctic
village oeveral hundred miles from whose traditional
hunting or fishing area is the home village as for a

sports hunter from Anchorage or commercial guide or

fisherman who has traditionally used a given resource

area.
Alaska Center for the environment * Alaska chapter. Sierra Club * Denali Citizens Council * Friends of the Earth
southeast Alaska Conservation Council * Northern Alaska Environmental Center * Kenai Conservation Council

National Audubon Society * National Wildlife Federation * Sitka Conservation Society * Lynn Canal Conservation



Alaska Environmental Lobby, Inc.

419 6th Street, Suite 328 Juneau, Alaska 99801 907-586-2345

Amendment 9

Sec. 41.45.990

Page 48 line 3
Strike the word "rational"™, insert in lieu thereof the
word"reasonable"

Page 48 line 4

Strike the word "substantial"

Reason: The "reasonable man" standard is well recognized and
interpreted in the law. "Rational person"” is not a
significant term- every "person"™ is, by definition

"rational” so that term adds nothing to the term "person.

The term "substantial™ subjects the phrase "physical

harm" to excessive limitation.

Alaska Center tor the Environment ¢ Alaska Chapter, Sierra Club * Denali Citizens Council « Friends of the Earth
Southeast Alaska Conservation Council * Northern Alaska Environmental Center * Kenai Conservation Council
National Audubon Society * National Wildlife Federation o Sitka Conservation Society « Lynn Canal Conservation
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Alasl " Environmental Lobby, Inc.

419 6th Street, Suite 338 Juneau, Alaska 9950l 907-586-2345

To members of the Senate Resources Committee

Re:

SB-843

These comments provided to the Alaska Environmental Lobby

by Mr. Mike O"Meara from the Kenai Peninsula arc directed to

a prior bill, HB-762. Nevertheless, all of his comments apply

to SB-843.

Because of the sco”e and depth of Mr. O"Meara®"s comments,

we feel that all members of che committee should have the

opportunity to read his words jJjust as they were written.

ska Center foi

Thank you for your consideration.

*0.iov. A\WS

Executive Director

the Environment * Alaska Chapter, Sierra Club * Denali Citizens Council « Friends of the Earth

theast Alaska Conservation Council » Northern Alaska Environmental Center « Kenai Conservation Council

ional Audubon

Soc.ety * National Wildlife Federation ¢ Sitka Conservation Society * Lynn Canal Conservation



MEMORANDUM State of Alaska

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF MINERALS AND ENERGY MANAGEMENT

to: Mark Wittow e DATE; March 2, 1982
Special Assistant
to the Commissioner file NO-

TELEPHONE NO:  276-2653

from: Howard A. RoitmarvSMAOLMI subject: Surface Mining Program
Regulation Development

The surface mining regulatory program will require an extensive set of
implementing regulations. These will be necessary to comply with the
requirements of the Federal Surface Mining Control and Reclamation Act of 1977
and the Department of the Interior®s regulations for the approval of state
programs. Our program submission will need to demonstrace that Alaska®s
regulations are no less effective than the federal regulations in meeting the
requirements of the federal law.

We anticipate that state regulations will encompass the following general
areas:

1. General administrative provisions, including restrictions on
financial interests of state employees; exemptions from the
requirements of the program, and definitions.

2. Permitting. Under the program, permits will be required for surface
coal mines, surface effects of underground mines, and exploration
operations which remove more than 250 tons of coal or substantially
disturb the natural land surface. These regulations will detail the
permit application requirements for legal, financial, compliance and
environmental information; the contents of the required reclamation
and operation plans; the procedures for review o." applications,
public participation, and decisions on applications, including
administrative and judicial review; and procedures for revisions,
renewal and transfer of permits.

3. Bonding and insurance. The program will require liability iInsurance
and a performance bond adequate to ensure sufficient funds for the
state to complete reclamation of any site for which the operator
fails to fulfill his reclamation obligations. These regulations will
detail the requirements for performance bonds and the procedures,
criteria and scheduling for bond release or forfeiture.

4. Environmental performance standards. Performance standards will
cover such concerns as casing and sealing of drilled holes; topsoil;
hydrologic balance; coal recovery; use of explosives; disposal of
excess spoil; coal processing waste; protection of fish and wildlife;
backfilling and grading; revegetation; postmining land use; and roads.



Memo to Mark Wittow 2- March 2, 1982

5. Inspection and enforcement procedures, including procedures and
criteria for imposition uf civil penalties.

6. Lands unsuitable, including criteria and procedures for decisions on
petitions to designate lands unsuitable for all or certain types of
surface coal mining operations.

7. Small operator assistance program.
8. Abandoned mine land reclamation program.

We have begun the task of drafting regulations in several of these areas. The
Department will seek to involve industry, environmentalists and other
interested governmental agencies iIn drafting a set of regulations which meet
both federal requirements arj the unique Alaskan environmental and other

conditions.
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1 i JAY S. HAMMOND, GOVERNOR
Ulru L
©EPAEITME.'VT OF NATURAL RESOURCES oUCH
JUNEAU, ALASKA 99811
OFFICE OF THE COMMISSIONER PHONE:
February 15, 1982
To: Representative Bob Bettisworth
From: Mark Wittow
Re: Summary of proposed Alaska Surface Coal Mining Program

David Rogers asked me to provide you with a quick outline of the
status and contents of the proposed surface coal mining program for
Alaska.

The Department of Natural Resources has prepared "egislation which,
if adopted, would allow the state to assume resposibil“ty for the
regulation of coal mining and reclamation activities in Alaska. The
proposed law was introduced Friday, February 12 as a Governor®s bill in
the House (HB 762), and was referred to the Resources and Finance
Committees. Mirror legislation will be introduced in the Senate during
the week of February 15, where Senator Fahrenkamp has indicated a
willingness to hear the bill at a early date. The transmittal letter
and fiscal note for the legislation are attached.

A surface mining bill was first drafted by the department in 1930.
Introduction was delayed in order to incorporate the results of a
National Academy of Science study on present and potential surface
mining In Alaska. During the past year, the bill has gone through
several drafts, each cf which has been widely distributed to members of
the coal industry, regional corporations and environmental groups. A£_
introduced, the bill satisfies virtually all of the concerns the Alaska
coal industry raised during their review of the hill. Other interest
groups have not yet come to a final position on tr.; legislation, but are
likely to support it with some reservations.

Contents of the legislation

The Alaska Surface Mining Control and Reclamation Act is a complex,
53-page bill that establishes the powers and procedures necessary for
the Department of Natural Resources to conduct a coal surface mining
program. The state program generally follows the requirements of the
federal Surface Mining Control and Reclamation Act of 1977. Unless the
state”s programs satisfies the standards set out in the federal Ilaw, the
Secretary of the In arior must establish federal control of all coal
operations in the state.



Page 2 - Coal Bill Summary

Key components of the state program that are provided for in the
proposed law include:

1. A permit, issued by DNR, is required to conduct surface coal mining
operations in the state. The contents of the permit are to be set
out in regulation, with special assistance provided for small

operators.

2. A performance bond covering the costs of completing reclamation
operations must be provided by the permit applicant. Some
substitutes for the bond are acceptable. Before the bond is
released, the applicant®s reclamation work must be inspected and
evaluated.

3. A process for designating lands "unsuitable™ for all or certain

types of coal mining is established.

4. Procedures for a program to rehabilitate abandoned mine lands are
established; this program is financed by a federal fund.

5. In general, the bill provides for inspection and enforcement powers
necessary to carry out the act; for public notice and comment; and
for recognition of Alaska®s unique conditions in determining
substantive requirements.

I would be pleased to provide a sectional analysis of the legislation
upon request.

Other elements of the program

If this bill is passed, the department will rapidly move to adopt
regulations to satisfy the additional requirements for the state®s
assumption of responsibility for surface mining operations. A draft set
of regulations was circulated for comment a year ago; another draft is
being prepared and will be reviewed in sections this spring by the coal
industry, regional corporations, environmental groups and other
interested parties. The Department is also working on the steps
necessary to continue to receive federal funding for development and
implementation of a state program. " The attached fiscal note provides a
general indication of the scope of a state program, and the sources of
funds for it.

Please let me know if you have further questions or would like
additional information on any of the aspects of the bill discussed
above.



United States Department of the Interior "

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240
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Honorable .Tea Stevens «V--— - . . e wm,
United States Seriate n
Washington, p.C- 20510. ..." NN
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Dear..Senator Stevens: ... .

Thank you for. your September 17 letter;asking that the Office..of
Surface Mining (OSM) not implement a Federal regulatory program for
Alaska. We apologize for the delay of our response. You also asked
the status of the National Acaderr/ of Science (NAS) study of Alaska
mandated by Section 708 of the Surface Mining Control and Reclamation
Act (SMCRA). Sp Ay <€
The Section 708 study was completed and transmitted to OSM 1in October
1980. As a result of OSM®"s close review of this study, we have con—
cluded that sufficient flexibility exists in the Act to accommodate
Alaska®"s unique environmental conditions. .Therefore, we have no plans
to ask Congress for changes to the Act. If itbecomes apparent in the
future tlat changes are needed, we willconsider a request to Congress
at that time. On September 22 we sent a letter to Lieutenant Governor
Terry Miller, with copies to you, Senator Frank Murkowski, and
Representative Don Young, in which we reported this conclusion and in
which we stated our desire to work with .Alaskato transfer primary
regulatory responsibility to the State in accordance with the
procedures and criteria specified in the Act.

Several environmental organizations have given us formal notice of
their intent to file suit to cacpel the implementation of a Federal
program for Alaska. These organizations point to the provisions of
Section 504 of the Act in arguing that we are under a mandatory
obligation to take such action at the present time. We are, of
course, committed to aid Alaska in the development and implementation
of a State regulatory program. This oanmitiiient has led us to
negotiate witn the environmental organizations that have threatened
suit in an effort to secure for Alaska enough time to develop and
submit to us a proposed State regulatory program. To date these
negotiations have proceeded well, and we hope to avoid litigation on
this suoject.



We believe that Alaska is making substantial progress towards a final
program submission and that it remains carmitted to achieving primacy
at the earliest possible date. For our part, we are egually committed
to assisting the State in developing and implementing a program that
meets the requirements of the Act but recognizes Alaska®s unique
circumstances. Your letter was only the most recent of several
communications the Department has received from Alaskans expressing
strong and immediate interest in avoiding a Federal regulatory program
for the State. To that end, we have directed OSM to continue to work
closely with the Alaska Department of Natural Resources to develop an
approvable State program. We have every confidence that Alaska will
be successful in doing so.

We appreciate your interest in this ratter. Please let us know if we
can be of further service.

Sincerely.,

a 0QBjL.

Acting  SECRE,EAKT



United States Department of the Interior

OFFICE OF SURFACE MINING
Reclamation and EnJofcement
WASHINGTON, B.C. 20240

.m 19 1382

Hr. Oohn W. Katz

Coxmissioner, Alaska Department
of Natural Resources

Pouch H

Jjneau, Alaska 99811

Dear Mr. Katz:

Thank you for the opportunity to review House Bill 762, containing
Alaska™s proposed surface mining lav. With one major exception, we
believe the bill meets the stancards for State program legislation
required in the Surface Mining Control and Reclamation Act (SWCRA), 0
U.S.C. 1201 et sea.

Section 41.45.250(b) does not require the prepayment of a proposed civil
penalty into escrov as required by Section 518(c) of SMCRA. This
provision is an essential part of all State programs which must be
included in the State law. We urge you to include this statutory
provision.

We have the following other concems about House Bill 762, which concems
can be corrected by regulation or further explanation:

1. Section 41.45.050. This section Is acceptable it the penalty for
a Class A misdemeanor is at least a fine of not more than $2,500 or
imprisonment of not more than one year, or both.

2. Section 41.45.170(b). The phrase, "or such longer period as
field conditions require,"” is not In accordance with Section 519(b)
of SVCRA, which permits only a 30 day period to inspect and prepare
an evaluation. If, honever, it is explained in tire State program
submission that the above phrase refers only to the impossibility
inspect because of weather conditions during the long winter, this
section should be acceptable.

3. Section 41.45.230(b). In this section, the word "may'" appears in
regard to what the comissioner requires of a permittee, SVCRA
Section 517(b) uses the word "'shall’’. If the specific requirements
of permittees ore contained In the State program regulations, this
section will be acceptable.

4. Section 41.45.240. (@) This section does not state that the
cutnissioner shall “inmediately” issue a cessation order If, at tire
end of the abatement period, the violation has not been abated. This
deficiency can be cured by regulation, () lhis section alloaxs the



commissioner, "for good cause,' to extend beyond 90 days the time for
abatement of a violation. [T "'good “‘cause™ is defined by regulation
In a manner no less effective than the canparable Federal rule at 30
CF* 843.12 (46 FR 41702, August 17, 1901), this section will be
acceptable.

3. Section41.45.240(f). This section doesnot provide that the
conmissioner shall "fortwith" issue a show cause order if he finds a
pattern of violations as in SMCRA Section 521(@)(4)- This deficiency
can be cured by regulation.

6. Section 41.45.240(1). This section anits the award of costs In
matters under judicial review. IT this matter is covered uder* other
State law in a manner which iIs In acocordar.ce with SVMCRA Section
525(e), this section will be acceptable.

7. Section41.15.250(h). The last sentence of this section
erroneously refers to AS 41.45.260. The reference should be to AS
41.45.250(2) . -
(\&

8. Section 41.45-4«r. This section onits litigation costs, which
was sutjection (&) In the previous draft of the legislation. This
must be included in the bill.

9. Section41.45.170(@). This section doesnot require the same
steps for a permittee request for release of bond as iIn StCRA Section
519(a). This deficiency can be cured by regulation.

10. Section 41.45 15). The definition of “'significant Imminent
environmental harm to land, air or water resources' is in conflict
with the Federal definition at 30 CFR 701.5, by using the term
"lIrreparable’™ instead of "reparable’”. Under the State definition, it
would be meaningless tc in sk an order requiring abatement in an
inminent harm situation si re any reclamation would be to no avail.

Of course, any legislation whii* is enacted would be subject to public
notice and coment in the State- program approval process. We look
forward to receiving the State"s submission in the near future. If 1 can
be of any further assistance, please do not hesitate to contact nme.

Sincerely



ARTICLE 5. PROCESS FOR IDENTIFYING LANDS
UNSUITABLE FOR MINING.

Section

81. Petition filing

83. Initial processing of petitions

85. Notification and request for information
87. Data base and inventory system

89. Public information

91. Hearing requirements

93. Decision

95. Maps and records

97. Lands exempt from designation

11 AAC 90.081. PETITION FILING, (&) A petition filed under
AS 41.45.260(b) must be on a form provided by the commissioner, and must
include all information requssted on the form.

(b) Petitions shall be mailed or delivered to: Alaska Department of
Natural Resources, Lands Unsuitable for Mining Program, 555 Cordova Street,
Pouch 7-005, Anchorage, Alaska 99510. (Eff. / /£2, Register )

Authority: AS 41.45.260

11 AAC 90.083. INITIAL PROCESSING OF PETITIONS, (&) Within 30 days of
the receipt of a petition to designate or terminate, the commissioner will
notify the petitioner by certified mail whether or not the petition is
complete.

(b) If the commissioner determines that the petition is incomplete, it
shall be returned to the petitioner with a written statement of the reasons
for the determination and the categories of information needed to make the
petition complete.

(c) The commissioner will determine whether any identified coal resources
exist in the area described in the petition. Should the commissioner find
that there are not identified coal resources in that area, the petition will
be returned to the petitioner with a statement of findings.

(d) The commissioner may reject petitions which are found to be
frivolous. If the commissioner finds that the pecition is frivolous he will
return the petition to the petitioner with a written statement of the reasons
for the determinations.

(e) The commissioner may suspend consideration of petitions on lands where
there is no real and foreseeable potential for surface coal mining operations
to occur or. for state lands, if the lands are unleaseri, not available for
leasing, or are not the subject of an application for a coal prospecting
permit. "Real and foreseeable potential™ means that the petitioned lands are
not currently available for mining or where coal resource currently lacks
economic potential for development. The commissioner will resume review of
the petition when the petitioned area is found to have real or foreseeable
potential for surface coal mining to occur or when state lands become
available for. leasing or are subject to coal prospecting permit applications.
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(f) When considering a petition for an area which was previously and
unsuccessfully oroposed for designations, the commissioner will determine if
the new petition presents substantial new allegations of facts and supporting
evidence. If the petition does not contain new and substantial allegations of
facts, the commissioner will return the petition with a statement of findings
and a reference to the record of theprevious designation proceedings.

(g) Petitions received after theclose of the public comment periodon a
permit application relating to the same area shall not prevent the
commissioner from issuing a decision on that -permit application. The
commissioner may return such a petition to the petitioner with a statement of
why the petition will not be considered. For the purpose of this regulation,
close of the public comment period shall mean at the close of the period for
filing written comments and objections under 11 AAC *, or the close of the
informal conference, whichever is later. |If a petition submitted during the
public comment period on a permit application is deemed incomplete, the
commissioner may allow the petitioner to resubmit the petition within 15 days
after the rejection or before with the close of the public comment period,
whichever is longer. Resubmissions must claiify or refine materials which
were originally submitted and not provide new allegations as the basis of the
petition. (Eff. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.085. NOTII ICATION ANDREQUEST FOR INFORMATION, (a) The
commissioner will notify the petitioner of any application for a permit which
proposes to include any area covered by the petition.

(b) Within 21 days after the determination that a petition is complete,
the commissioner will circulate copies of the petition to, and request
submission of relevant information from:

(1) other interested government agencies;
(2) native corporations and villages;

(3) the petitioner;

(4) interveners; and

(5) other persons known to the commissioner to have an interest in
the property.

(c) Within 21 days after the determination that a petition is complete,
the commissioner will notify the general public of the receipt of the petition
by a newspaper advertisement and an"" other means necessary to reach interested
members of the public. The notice “nall request submissions of relevant
information and shall request that persons with an ownership or other interest
recorded in the property covered bv the oetition who wish to be notified of
any hearing identify themselves to the commissioner. The advertisement shall
be placed once a week *or two consecutive weeks in vhe newspaper of largest
circulation in the st”oe and the region of the petition area.

»



@ Uhtil 14 days before the commissioner holds a public hearing on a
petition pursuant to 11 AAC 90.091 *, any person may iIntervene in the
proceeding, by filing:

(1) the intervener’ name, address, and telephone number;

(@ identification of the intervenor"s interest which iIs or may be
adversely affected;

(@ an identification of the petition;

(4 allegations of fact and supporting evidence which would tend to
establish or dispute the allegations found in the petition. (Eff. / /82,
Register )

Authority: AS 41.45.260

11 AAC 90.087. DATA BASE AND INVENTORY SYSTEM, (@ The commissioner will
develop and maintain a data base and iInventory system which will permit
evaluation of reclamation feasibility inareas covered by petition.

() The commissioner will include inthe data bass and inventory system
information relevant to the criteria in AS 41.45.260(c).

(©) The commissione.. must include inthe data base and iInventory system
sufficient information to prepare the statements required in 11 AAC 90.093,
including information on;

(D the coal resources of Alaska;

(@ the demand for Alaskan coal;

() the supply of Alaskan coal;

(4 the economy of Alaska and its coal mining regions; and
(B) the environment and natural resources of Alaska.

(d) The commissioner will include in t-p data base inventory system
relevant information that comes available from fec'eml, sta”™e and local
agencies, petitions, puolications, studies, experiments, permit applications,
surface coal mining operations, and other sources. (Eff. / /82,

Register )

Authority: AS 41.45.260

11 AAC 90.089. PUBLIC INFORMATION, (@ The commissioner will compile and
maintain a r ;cord consisting of all documents relating to the petition filed
with or prepared by the commissioner This record shall be maintained in the
Lands Unsuitable Program office in ™,chorage. The commissioner will also
maintain a copy of the petition, a list of iIntervenors, and a schedule of all
hearings, public meetings, and formal action related to the petition at the
district office closest to the area iIn which the petitioned land is located.



(b) The commissioner will make the record, data base, and information
system available for public inspection, free of charge, and copying at
reasonable cost during all normal business hours. (Eff. / /82, Register )

Authority: AS 41.45.100
AS 41.45.260

11 AAC 90.091. HEARING REQUIREMENT, (a? Within three to seven months
after receipt of a complete petition, the commissioner will hold a public
hearing in the locality of the area covered by the petition. The commissioner
may delay the hearing up to five additional months if such period is necessary
to provide a field season ard a reasonable period of time to review the
results of the field surveys. If all petitioners and intervenors agree, the
hearing may be delayed further, may be held in Anchorage or need notbeheld.
The commissioner will make a record of the hearing.

(b) The commissioner will give notice of the date, time, and location of
the hearing to:

(1) federal, state, and municipal agencies and native corporations
and villages which may have an interest in the petition;

(2) the petitioner and the intervenors;

(3) any person known by the commissioner to have an ownership or
other interest in the area covered by the petition.

(c) Notice of the hearing shall be sent by certified mail to the
petitioner and any intervenors and by regular mail to the persons identified
in (b)(1) and (b)(3) of this section, and be post-marked not less than30 days
before the scheduled date of the hearing.

(d) The commissioner will notify the general public of the date, time, and
location of the hearing at least 30 days before the hearing and during the
week before the hearing by rrtices in the newspaper of largest circulation in
the state, and through newspapers, public service announcements, or any other
method calculated to reach interested persons in the area covered by the
petition.

(e) The commissioner may consolidate in a single hearing, the hearings
required for each of several petitions which relate to areas in the same
locale.

() In the event that all petitioners and intervenors agree before the
hearing, the petition may be withdrawn from consideration. (Eff. / /82,
Register )

Authority: AS 41.45.26C

11 AAC 90.093. DECISION, (@) In reaching a decision on a petition, tne
commissioner will use:



(D the relevant information contained in the data base and inventory
system;

(@ relevant information or analysis submitted during the comment
period and public hearing; and

@) relevant information provided by other governmental agencies.

®) A fTinal written decision, including a statement of reasons, will be
issued by the commissioner, within 60 days of completion of the public
hearing, or, if no public hearing is held, then within 12 months after receipt
of the complete petition unless otherwise extended by agreement with petitions
and intervenors. The commissioner will simultaneously send the decision by
certified mail to the petitioner, all intervenors, and to the Director of the
Office of Surface Mining, U.S. Department of Interior, and by regular mail to
all other persons who have r%quested a copy of the decision.

(© If the commissioner does not designate a petitioned area under this
chapter, the commissioner may direct that any future permits issued for the
area contain specific requirements for mitigating the impact of surface coal
mining operations on the feature that was the subject of the petition.

(EFF. / /82, Register )

Authority: AS 41.45.260

11 AAC 90.095. -tAS AND RECORDS, (@ The commissioner will maintain a
current map or oth™r unified and cumulative record of areas designated as
unsuitable for all or certain types of surface coal mining operations at each
district office and at the Lands Unsuitable Program office. Copies of such
maps will be available for inspection and copying. Such maps will be
distributed to appropriate federal, state, and municipal agencies and native
corporations and villages whenever the maps are updated. (Eff. / /82,
Register )

Authority: AS 41.45.260
11 AAC 90.097. LANDS EXENPT FROM DESIGNATION, (&) Petitions for
designating lands as unsuitable for all or certain surface coal mining

operations will not be considered for:

(D Ilands on v lich surface coal mining operations were being
conducted on August 3, 1977;

(@ lands covered by a permit issued unaer this chapter or a permit
application for which the public comment has closed according to 11 AAC 90. *;

(@ Ilands where substantial legal and financial commitments iIn
surface coal mining operations were iIn existence prior to January 4, 1977.



() Determination of "substantial legal and financial commitments™ will be
based on a finding that significant investments have been made on the basis of
a long term coal contract. The costs of acquiring the coal in place or the
right to mine such coal, will not alone constitute a substantial legal and
financial commitment in the absence of an existing mine. Factors to be
considered will include, but not be limited to, the following:

(1) the actual expenditure of substantial monies or the execution of
a valid and f \ng contract for the expenditure of substantial monies on the
improvement ¢  edification of lands within, for access to, or in support of
surface coal mining operations in the petitioned area.

(2) the actual expenditure of substantial monies or the execution of
a valid and binding contract for substantial monies on exploration, mapping,
surveying, and geological work, as well as engineering and legal fees,
associated with the acquisition of the property or* preparation of an
application to conduct surface coal mining and reclamation operations.
(EfT. / /82, Register )

Authority: AS 41.45.260

ARTICLE 6. PERMIT APPLICATION REVIEW

Section

101. Permit application review
103. Assistance review

105. Valid existing rights
107. Exploration permits

109. Designated lands

11 AAC 90.101. PERMIT APPLICATION REVIEW, (@ Upon receipt of an
application for a surface coal mining and reclamation operation permit, and
subject to valid existing rights, the commissioner will prohibit such
operations in accordance with AS 41.45.260(c)(3), subject to the following
exceptions.

(1D For operations which will adversely affect any publicly owned
park or publicly owned site included on the National Register of Historic
Places, the commissioner will transmit a copy of the complete permit
application to the agency with management responsibility for the park or
site. The commissioner will not approve the application for such lands unless
approved by the agency with management responsibility.

@ The commissijner will not approve an application for operations
on lanos within 300 feet, measured horizontally, from any occupied dwelling
unless the applicant submits with the permit application a written waiver from
the owner of the dwelling, consenting to such an operation within a closer
distance of the dwelling specified In the waiver. Waivers obtained prior to
August 3, 1977 are valid for the purposes of this paragraph. Waviers obtained
from previous owners shall remain effective for subsequent owners who had
actual or constructive knowledge of the existing waiver at the time of
purchase. A subsequent purchaser shall be deemed to have constructive
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