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discussions at the constitutional convention which adopted

4
the wording.

4. In a long Iline of cases prior to
court had reaffirmed its reliance on the "plain meaning”
rule 1in 1interpreting enacted law. Poulin v. Zartman, 542

P.2d 251, 270 (Alaska 1975) on rehearing, 548 P.2d 1.299;
Roderick v. Sullivan, 528 P.2d 450, 453-55 (Alaska 1974);
Alaska Public Employees Ass"n v. State, 525 P.2d 12, 14-15
(Alaska 1974); State v. City of Anchorage, 513 P.2d 1104,
1109 (Alaska 1973); Homer Electric Ass®n v. city of Kenai,
423 P.2d 285, 289 n.22 (Alaska 1967); Application of
Babcock, 387 P.2d 694, 696 (Alaska 1963 ); Alaska Mines .
Minerals, Inc. v. Alaska Indus. Bd. , 354 P.2d 376, 379

(Alaska 1960). The rule stated, "[w]here the meaning of a
statute 1is apparent, there is no need to resort to methods
of statutory construction.™ White v. Alaska Ins. Guaranty

Ass®n, 592 P.2d 367, 369 (Alaska 1979).

However, in the recent case of North Slope Borough
V. Sohio Petroleum Corp.., 585 P.2d 534, 540 n.7 (Alaska
1978), we expressly "reject[ed] the so-called "plain
meaning® rule as a strict exclusionary rule.”™ We then went
on to draw an analogy between the use of the plain meaning
rule 1in the interpretation of enacted law and the former
rule for the interpretation of contracts where a preliminary
finding of ambiguity was required before extrinsic sources
could be consulted. 1d.

Despite the North Slope decision, several of our
subsequent cases have nevertheless applied the mechanical
plain meaning rule. Horowitz v. Alaska Ba"™ Ass"n, 609 P.2d
39, 41 (Alaska 1980); City & Borough of Juneau v. Thibodeau,
595 P.2d 626, 635 (Alaska 1979); White v. Alaska |Ins.
Guaranty Ass"n, 592 P.2d. 367, 369 (Alaska 1979); Hafling v.
Inland Boatmen®s Union -of the Pacific, 535 P.2d 870, 872
(Alaska 1978).

The true issue 1in interpreting enacted law 1is the
conflict between the meaning the enacting body intended and
the meaning conveyed to others. 2A. Sutherland, Statutory
Construction 848.02, at 16-5 (4th ed, 1973). The conflict
is between what the sender meant and what the receiver

understands. Id. 845.08, at 22. "The "plain meaning”™ rule
has 1i1ts basis in this conflict. Obviously, there are ele—
ments of unfairness where legislative intent is used to vary
the apparent meaning of statutory words. Id. 848.02, at
(Cont"d)

-165 -

1978 thi



The origin of section 7°s prohibition of earmark—
ing can be traced back through the constitutional convention
records to the Alaska Statehood Commission®s studies which

were prepared for the use of the delegates at the conven-

4. (Cont*d)

185-86. This has led some members <c¢f the jJudiciary to
reject completely the consideration of legislative intent.
Justice Holmes once remarked that "we do not 1inquire what
the legislature meant; we ask only what the statute means.™
Id. 845.07, at 20. On the other hand, most decisions speak
in terms of legislative intent as 1f nothing else mattered
in interpretation. 1d.

Neither extreme expressed above provides a real—
istic and workable approach to the reconciliation of the
intent and meaning approaches to the interpretation of

enacted law. Part of the problem stems from cubiquity being
a relative concept. Words have no intrinsic r..eaning; what:
is clear to one person 1i1s ambiguous and obscure to another.
ld 845.02, at 4-5. As one court stated: "We think the

statute 1is plain o,. its face, but since words are neces—
sarily inexact and ambiguity 1is a relative concept, we now
turn to the Jlegislative history, mindful that the plainer
the language, the more convincing contrary legislative
history must be."” United States v. United States Steel
Corp.," 482 F .2d 439, 444 (7th Cir. 1973 ), cert, denied 414
Uu.S. 909, 38 L. Ed. 2d 14J. In-our recent decision of State
v. City of Haines, 627 P.2d 1047, 1049 n.6 (Alaska 1981), we
interpreted North Slope as having adopted just such a
sliding scale approach as articulated in United States
Steel. OQur cases listed above are, therefore no longer
authoritative to the extent that they hold for a mechanical
application of the plain meaning rule.



e tion." One of the studies noted that "[t]he jmn:. severe
obstacle to the scope and flexibility of budgeting results
from the earmarking or dedication of certain revenue for
specified purposes or funds."” 3 Alaska Statehood Commis—
sion, Constitutional Studies pt. IX, at 27 (1955). The
study stated that one of the key reasons for the popularity
of dedicated taxes was that they reduced taxpayer resistance e
by guaranteeing th~t the tax would be used to benefit those
who paid it. 1d.

The study then noted that earmarking curtailed the
exercise of budgetary controls and simply amounted to an
abdication of legislative responsibility. Id. at 29-30.
Throughout the discussion of earmarking, the study used the
terms revenues, funds, and taxes 1interchangeably. ld. at
27-30.

This study resulted 1in the inclusion in the con—

stitution of an express prohibition of dedicated funds. As
originally proposed by committee, this section read: 1AL
5. Alaska Statehood Commission, Constitutional
Studies (1955). This publication, consisting of three
volumes, <collected staff research papers on other constitu—
tions. The papers were prepared under the authority of the
Alaska territorial legislature for use"at the constitutional
convention. Ch. 108 SLA 1949. These studies were mailed to

all delegates before the <convention <convened and were
available for ~7se, and often inferred to, 1in the proceed—
ings. Alaska Statehood Committee, Handbook for Delegates to
the Alaska Constitutional Convention 4 (1955).
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revenues shall be deposited in the state treasury without
allocation for special purposes. . . ." 6 Alaska Const.

Conv. Proceed., app- V, at 106-07 (emphasis added). In the
commentary accompanying the committee™s proposed article,

the motivation that prompted the 1inclusion of the restric—
tion on earmarking was expressed:

Even those persons or interests who seek
the dedication of revenues for their own
projects will admit that the earmarking
of taxes or fees for other interests is
a Tiscal evil. But 1if allocation 1is
permitted for one interest the denial of
it to another 1is difficult, and the more
special funds are set up the more
difficult it becomes to deny other
requests until the point 1is reached
where neither the governor nor the
legislature has any real control over
the finance"™™, of the state. In one Rocky
Mountain state the Jlegislature 1is free
to appropriate only 17 per cent of the
tax collections; the rest are dedicated.
In Alaska at present, 27 per cent of

territorial fund 3 are earmarked,
primarily fr_ school <construction and
roads.

Id. at 111.

After presentation of the nondedication provision
by the Finance and Taxation Committee, it was the subject of
much debate and consideration. However, before significant
discussion had taken place on the section, the committee
sought to have it amended to its present form, changing the
words "all revenue"” to "the proceeds of any state tax or

license." 4 Alaska Const. Conv. Proceed. 2361.e



Under the original, all-inclusive prohibition of
the dedication of "all revenues,”"™ there 1is no doubt that it
was intended to prohibit any and all dedications. The
committee intended it to prohibit not only the dedication of
taxes, but also such revenue as the proceeds from the sale
of state lands. See 3 Alaska Const. Conv. Proceed. 2317-19.
The committee™s spokesman stated that the purpose of the
proposed amendment was to allow for the setting up of
certain special fluids, such as sinking funds for the repay-—
ment of bonds, but to prohibit the earmarking of any special
tax to that sinking fund. 4 Alaska Const. Conv. Proceed.
2363. Thus, the change did not seek to exempt some sources
of revenue from the piohibition, but was intended instead to
allow necessary dedication of funds once they were received
and placed 1in the general fund. 1975 Alaska Op. Atty. Gen.
No. 9 ut 10 (May 12). Review of the convention discussion
shows that the amendment was not intended to limit the
prohibition of earmarking. The convention delegate? also
used the words revenue, funds, and taxes interchangeably.
4 Alaska Const. Conv. Proceed. 2361-89, 2401-15; 5 Alaska
Const. Conv. Proceed. 3415-20.

A well-researched Alaska Attorney General~s
opinion reaches the same conclusion. After carefully and
minutely detailing the debate of the constitutional conven-—

tion on the point, the opinion states:
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Section 7 of Article 11X of the state
Constitution can be given 1its 1intended

effect and serve its repeatedly-
expressed purpose only if the words
"proceeds of any tax or license™ are

interpreted to mean what their framers

clearly intended, i.e., the sources of

any public revenues.

Accordingly, it is our conclusion that

the dedication of any source of public

revenue: tax, license, rental, sale,

bonus-royalty, royalty, or whatever is

limited by the state Constitution to

those existing when the Constitution was

ratified or required fc.r participation

in federal programs.
1S75 Alaska Op. Atty. Gen. No. 9 at 24 (May 2).<

We agree and hold that since the constitution
prohibits the dedication of any source of revenue, 1including
both "taxes" and "special assessments, " the assessments
authorized by AS 16.10.530 are "proceeds of a state tax or
license," within the meaning of article X, section 7,

whether or not the salmon assessments fit the definition of

"special assessments.”

6. See also, 1978 Alaska Op. Atty. Gen. No. 22
(June 2); 1959 Alaska Op. Atty. Gen. No. 7 (March 11).
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C. Js Section 530 Nonetheless Valid as
an Exercise of the Enumerated
Powers Contained in the Natural
Resources Article?

The defendants claim that the legislature®s power
to deal wivh natural resources of the state, contained 1in
article VIII, gives the legislature the>power to create a
dedicated fund, despite the express prohibition of dedicated
funds contained in article IX, section 7. They particularly
emphasize the legislature®s and the state"s powers to
provide facilities for the development of fisheries under
section 57 and the power topromote the development of
aquaculture under section _15.

Despite defendants®™ contentions to the contrary,
section 530 assessments are an exercise of the taxing power,

the purpose of which is to raise revenue to construct hatch—

eries. Nothing contained 1in article VIIlI can be construed

7. Article VIIlI, section 5 of the Alaska Consti —
tution provides in relevant part: "The legislature may
provide for facilities, improvements, and services . . . to
assure Iuller utilization and development of the fisheries

8. Article VIII, section 15 of the Alasxa Consti —
tution provides in relevant part: "No exclusive right or
special privilege of fishery shall be-created or authorized
in the natural waters of the State. This section does not
restrict the power of the State ,to limit entry 1into any
fishery . . . to promote the efficient development of aqua-—
culture in. the state.™
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to grant the legislature the power to ignore other express
constitutional Jlimitations on 1its taxing power Jjust because
it is legislating in an area that concerns natural

resources, such as fisheries or aquaculture.

I11. DOES SECTION 530 IMPEFMISSI3LY
DELEGATE THE LEGISLATURE®™S TAXING
POWERS TO PRIVATE ASSOCIATIONS AND
A STATE ADMINISTRATIVE AGENCY?

The plaintiffs present two major grounds upon
which they claim section 530 should be held to be an uncon—
stitutional delegation of the legislature®s taxing power.
First, they contend that the taxing power is an essential
legislative power which cannot be delegated by the legisla—
ture. Second, they assert that the state constitution
expressly provides that the Ilegislature®™s taxing power may
be delegated to boroughs and cities only.

The associations and the state maintain that the
regional associations constitute service areas in the
unorganized borough and that under the st?te constitution
the state may validly delegate taking powers to such a
service area.

In this case, two types of delegation made by
section 530 are questioned. The first 1is the discretion
vested in the Commissioner of Commerce and Economic Develop—

ment to approve the salmon assessments. The second 1is the
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delegation to the regional associations of the decision to
impose the assessment. Because we have determined that the
delegation to the regional association is unconstitutional,

we need not reach the question whether the delegation to the

Commissioner is an impermissible delegation to an administrative

agency.

We think article X, section 2 of the state consti—
tution makes it clear that, the legislature may not delegate
its taxing power to an entity other than a borough or a
city. The legislature 1is, of course, free to itself impose
an assessment on Jlimited entry permit holders, but it may
not create an independent entity with authority to decide
whether to impose the  tax. The "laska Constitution®s
framers sought to proscribe Jjust such entities when they
wrote the constitutional provisions at issue here.

The framers of the Alaska Constitution were aware
of and were determined to avoid the proliferation of special
districts with taxing powers that had occurred 1in other
states. Thus, article X, section 1 provides 1in relevant
part:

The purpose of this article is to

provide for maximum local self-

government with a minimus of local

government wunits, and to prevent dupli—
cation of tax-levying jurisdictions.
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Section 2 of the same article states:

All local government powers shall be
vested in boroughs and cities. The
State may delegate taxing powers to
organized boroughs and cities only.

Examination of the <convention proceedings shows
the delegates” determination to ensure centralized planning
and coordination of government functions by Jlimiting the
taxing power to governmental units with broad rather than
specialized concerns. See 4 Alaska Const. Conv. Proceed.
2611-7, 2701-3. See also Alaska Statehood Commission,

9
Constitutional Studies, supra, pt. VvIll, 3-8, 18-24, 51-64.

9.. One of the convention delegates expressed this
sentiment as follows:.

I think the purpose of this article is
to simplify our governmental procedure
and also to prevent an overlapping of
government functions. Now, we have two
governmental functions set up here, the
cities and the boroughs. I think that
is plenty. They can provide for every—
thing including the schools. So now, if
the camel gets his head 1is the tent
; he probably will be all in the
tent, bringing with him the amendments
that established public utility
districts, health districts, public
improvement districts, and we will be
right back to our old method-of numerous
taxing bodies which we want to get away
from.

4 Alaska Const. Conv. Proceed. 2699--700.



The report made by the convention delegates to the
voters also expresses this sentiment. It states:

The convention sought to provide for a
simple, flexible system of local govern-
me: : adapted to the needs of the people
of Alaska. It was determined to guard
against the creation of unnecessary
local wunits and taxing authorities or
the establishment of anything like the
typical county with its tight unchange—

able bDboundaries, 1its heavy overhead of
elected officials, and independent
boards, ana 1its 1inadequate powers and
finances.

There will be Jjust two <classes of
local governments: boroughs and cities.

Proposed Constitution for the State of Alaska: A Report to
the People of Alaska fjom the Alaska Constitutional
Convention 3.

In an effort to get around the prohibitions on the
delegation of taxing powers contained in article X, sections
1 and 2 of the constitution, the defendants rely on the
following provisions:

First, section 5 of article X provides:

e Service areas to provide spec.ial
services within an organized borough may
be established, altered, or abolished by
the assembly, subject to the provisions
of law or charter. A new service area
shall not be established 1if, consistent,
with the purposes of this article, the
new service can be provided by an
existing service area, by 1incorporation
as a city, or by annexation to a city.
The assembly may authorize the levying
of taxes, charges, or assessments within
a service area to finance the special
services.

Second, Section 6 of the same article states:
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The legislature shall provide for the
performance of services it "deems neces—

sary or advisable in unorganized
boroughs, allowing for maximum local
p?rticipation and vresponsibility. It

may exercise any power or function in an

unorganized borough which the assembly

may exercise in an organized borough.

Third, AS 16.10.380(c) provides:
(c) A qualified regional associa-—
tion, when it becomes a nonprofit cor—

poration ude.:,]1 AS 10.20, 1is established

as a service area it the wunorganized

borough under AS 20.03.020 for the

purpose of providing salmon enhancement

services.

The defendants argue that AS 15.10.380(c) is
effective to make the regional associations service areas
within the wunorganized borough since the two associations
here cover mostly wunorganized borough area. They then
maintain that the legislature may, by acting in the role of
a borough assembly, grant an association independent taxing
powers, as service areas in an unorganized Dborough under
article X, section 6.

The trial court found this argument unpersuasive
under the circumstances of this case. We agree.

First, the service areas envisioned 1in section 5
and 6 must either be "within a . . . borough”™ under section

5, or in unorganized boroughs™ wunder section 6. .his 1is
certainly not true 1in the present tcase where two associa-
tions span the entire Alaska panhandle, an area that

includes several organized boroughs and cities.
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Second, the statute states that the private,
nonprofit corporation itself becomes the service area. Such
an association 1is completely independent cf any government
control. In addition, there 1is no representative relation—
ship between 1its directors, officers, and members and the
commercial fishermen to whom it is to provide services. AS
16.10.380. Such an entity has no political responsibility
and cannot be granted unfettered discretion 1in governing a
"service area."”

In conclusion, then, we hold that the statute
impermissibly delegates the taxing power to the regional
associations, violating article X, section 2 of Alaska’"s

constitution.

V. DID THE TRCAL COURT ERR IN CERTIFY —
ING THE (JIT AS A CLASS ACTION?

The associations and the state raise two 1issues
upon which they <claim thetrial court erred 1in certifying
the plaintiff*'s class. First, they <claim that the trial
court erred in certifying the class after the court had
already passed on the merits of the case 1in the summary
judgment motions. Second, they maintain that the trial

court erred in finding that the representative parties would
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fairly and adequately protect the 1interests of the class.

These two aspects are discussed below.

A. Did the Trial Court Err in Deciding
the Merits of the Action Before
Deciding Whether to Certify the
Fishermen®s Class?

The fishermen brought their suit as a class action
from the time of the original complaint. Early in the case,
the plaintiffs moved the court for class certification and
the court 1issued an order finding that two of the require—
ments of a class action had been met; namely that the class

of plaintiffs was sc numerous that joinder of all members

would be 1impracticable and that tl re were questions of law

10. The parties and the court below have
this <class action as one brought pursuant to Civil Rule
23(b)(3). On examination, it 1is apparent that this type of
suit fits within Rule 23(b)(2), and possibly also within
Rule 23(b)(1). Professor Moore states:

IT an action <can be maintained wunder
(b) (1) and/or (b)(2), and also under

(b)(3), the court should order th rhe
suit be maintained as a class on
under (b)(1) and/or (b)(2), rathe m
under (b)(3), so that the judgme 1
have res jJjudicata effect as to ,e
class (wiuh no member having the »ght

to opt out), and not defeat the policy
underlying the (b)(1) and (b)(2) class
suits.

33 J. Moore, Federal Practice 23,.31[3], at 23-262 (1980)
(footnote omitted).

-28-
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common to the ~class. Alaska R. Civ. P. 23(a)(l), (2).
Later, the plaintiffs again moved for class certification.
While this motion was still pending, the defendant associa—

tions and the state filed a motion for summary judgment.

The plaintiffsreplied with their own summary judgment
motion. The court then gave 1its partial summary judgment
order in favor of the plaintiffs. Finally, the trial court

subsequently certified the class.

The defendants maintain the trial court erred 1in
entering the judgment on the merits befo-*. it certified the
class action. They rely on Civil Rule 23(c)(1), which
provides in relevant part: "As soon as practicable after
the commencement of an action brought as a class action, the
court shall determine by order whether it is to be so main-—
tained. "

Relying on the identical federal rule 1in Eisen v.
Carlisle & Jacauelin, 417 U.S. 156, 40 L. Ed. 2a 732 (1974),
the United States Supreme Court held that a trial court, may
not hold a preliminary hearing on the merits of a case to
determine whether a plaintiff 1is likely to prevail on his
claims so as to allow the imposition of the costs of class
notice on the defendant. ld at 177-78, 40 L. Ed. 2d at
748-49. Defendants contend this holding implies that under
no circumstances may a court decide the merits of a case

before passing on the issue of class certification.
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While some courts have indeed required that class
certification precede a determination of the merits,”” it 1is
apparent that any right to such a procedure can be waived,
either expresslylz‘ or fmpliedly.13 We have no difficulty
finding a waiver undet the facts of this case. The plain—
tiffs diligently sought adjudication of the <class action
issues by twice moving for certification. The defendants
initiated summary judgment proceedings while -plaintiffs”
second motion for <certification of the class action was

pending. Under these circumstances, the trial court did not

err in ruling on the merits and then certifying the class.

B. Did the Trial Court Err in Findir i
that the Named Plaintiffs Provided
Adequate Representation for the
Class?

Civil Rule 23(a)(4) provides that a class action

can be maintained only if "the representative parties will

11. Parity v. Liberty Loan Corp., 523 F.2d 349,
353-514 (7th Cir. 1975) .; Home Savings & Loan Ass"n v.
Superior Court, 117 Cal. Rptr. 485 (App. 1974).

12. Colwell Co. v. Superior Court, 123 Cal. Rptr.
228, 230 (App-. 1975); Katz v. Carte Blanche Corp., 496 F.2d
747, 762 (3d Cir. 1974) (en banc), cert, denied, 419 U.S.
885, 42 L. Ed. 2d 125 (1975).

13. Civil Serv. Emp. Ins. Co. V. Superior Court,
584 P.2d 497, 502-04 (Cal. 1978 ); Peritz, 523 F.2d at 354
n.4; 3B J. Moore, supra note 8, M 23.50, at 23-425 to
23-428.
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fairly _and adequately protect the interests of the class."
The defendants contend that the plaintiffs could not provide
adequate representation for the class because they had
interests antagonistic to other members of the class.

First, the determination of the adequacy of repre—
sentation in a class action is a question of fact. Guerine
v. J & W Investment, 1Inc., 544 F.2d 863, 864 (5th Cir.
1977); 7 C. Wright & A. Miller, Federal Practice and Proce—
dure & 1765, at 622-23 (1972), As a question of fact, the
trial court®s finding will not be reversed unless clearly
erroneous; in other words the trial court will not be
reversed unless, in light of the whole record, it can be
said with a definite and firm conviction that the trial
Judf e was clearly mistaken. Alaska Foods, 1Inc. v. American
Mfrs. Mut. 1Ins. Co.; 482 P.2d 842, 848 (Alaska 1971).

Second, in order to bar a suit, the antagonism
"must be as to the subject matter of the suit.” Berman v.
NI -ragansett Racing Ass"n, 414 F._.2d 311, 317 (1st Cir.
1969), cert, denied, 396 U.S. 1037, 24 L. Ed. 2d 681 (1970);
7 C. Wright & A. Miller,- supra, 81768, at 639; 3B J. Moore,
supra note 8, 1 23.07(3], at 23-237.

Third, it should be noted that in a suit to strike
down a statute as unconstitutional, the requirement of
adequate representation loses vitality. The effect of a

finding of wunconstitutionality will affect everyone, not
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just the parties

before the court. "Thus, even 1if (&]

plaintiff i1s not a proper representative in the traditional

sense, striking a

class claim will not effectivelychange

the end result if the party successfully proceeds on an

individual basis.”
at 664. See also
23-299 n.15. In
that 4he named

expenses of the

7 C. Wright & A. Miller, supra, 81771,

3B J. Moore, supra note 8, U 23.40[3], at

the present case, this would simply mean

plaintiffs would be Dburdened with the

suit without reimbursement from a class

recovery. The effect of the action on the defendants and

the rest of the
brought as a class
Finally,
to have a statute
two sides to the
tional or it 1is

inherent conflicts

class is the same whether the suit is
or as an individual action.

it should be noted that in a suit seeking
declared unconstitutional, there are only

argument; either the statute 1is constitu—

not. In such a case where there are no

inter se among class members (such as

rights to differing shares in a limited fund), the interests

of class members
stitutional. attack
the defendants.

In the
clearly erroneous
to be adequate.

that most of the

antagonistic to the representatives®™ con-—

will usually be adequately represented by

present case, the trial court was not
in finding the representation of the class
First, the majof antagonism <claimed was

fishermen in the region had supported, by
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their votes, mandatory assessments. Since the basis of this

suit is the seeking of a declaration of the constitution—

ality of a statute, therights of all class members are
affected in the same, way, whether or not 1t is brought as
class action. Moreover, the defendant associations and the

state have vigorously opposed the constitutional attack of
the plaintiffs and have thereby necessarily represented the
interests of antagonistic class members to have the statute

declared constitutional.

V. DID TIE TRIAL COURT ERR IN FINDING
THE DOCTRINE OF LACHES INAPPLIC—
ABLE?

The trial court held that the doctrine of laches
was inapplicable on tne facts of the present case. on
appeal the defendants have contested this finding and both
sides have extensively argued the traditional element?, of
laches, unreasonable delay and resulting prejudice.
However, the discussion of the elements of laches is irrele—
vant since laches is simply inapplicable to any of the
remedies sought in this case.

The suit seeks three basic forms of relief.
First, a refund of all assessments paid under the statute 1is
sought on a common count. Since th;s is a general ass ™psit

common-law cause of action for the refund of taxes wrongly
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paid, the six-year statute of Ilimitations contained 1in AS
09.10.050(3) would apply to this action at law. State v.
Wakefield Fisheries, 1Inc., 495 P.2d 166, 172 (Alaska 1972).
The other two types of relief sought, a declaratory judgment
and a permanent injunction, are prospective 1in application
and seek to prevent future threatened harm. A laches
analysis is simply 1inappropriate, since each new assessment

would give rise to a new cause of action.

Vi. DID TEE COURT ERR IN FINDING THE
DOCTRINE OF EXHAUSTION OF ADMINIS—
TRATIVE REMEDIES [INAPPLICABLE?

The trial court was correct in holding inapplic—
able the doctrine requiring the exhaustion of administrative
remedies before setting relief 1in the superior court. See
Davis, Administrative Law Treatise 820.04 (lst ed. 195hb).
This was not an administrative adjudicatory proceeding which
had various routes of administrative appeal. Rather, the
implementation 0" the salmon assessment was administrative
legislative action not subject to appeal. The only action
which the fishermen could take in the administrative process
was to vote 1in the election on a proposed assessment. There
simply were no administrative remedies to exhaust.

The judgment of the superior court 1is AFFIRMED in

all respects.
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ACTUAL EFFECTIVE DATE: JANUARY 16, 1982

RELATING TO
AN ACT
RELATING TO STATE GRANTS; ANI) PROVIDING FOR AN EFFECTIVE
DATE*
TEXT * sectiq?

TO MUNICIPALITTEST <" WHEN AN

AMOUNT IS APPROPRIATED OR ALLOCATED AS A GRANT TO A
MUNICIPALITY, THe. DEPARTMENT OF ADMINISTRATION SHALL PROMPTLY
NOTIFY THE MUNICIPALITY OF THE AVAILABILITY OF THE GRANT*
WHEN THE DEPARTMENT OF ADMINISTRATION RECEIVES AN AGREEMENT
EXECUTED BY THE MUNICIPALITY WHICH PROVIDES THAT THE
MUNICIPALITY (1) WILL SPEND THE GRANT FOR. THE PURPOSES
SPECIFIED IN THE APPROPRIATION OR ALLOCATION; (2) WIN Aim"™
ON REQUEST, AN AUDIT BY THE STATE OF THE USES MADE OF THE
GRANT; AND (3) ASSURES THAT, TO THE EXTENT CONSISTENT WITH
THE PURPOSE OF THE APPROPRIATION OR ALLOCATION, THE
FACILITIES AND SERVICES PROVIDED WITH THE GRANT WILL BE
AVAILABLE FOR THE USE OF THE GENERAL PUBLIC, THE DEPARTMENT
OF ADMINISTRATION SHALL PAY THE GRANT DIRECTLY TO THE
MUNICIPALITY* THE AGREEMENT EXECUTED BY A MUNICIPALITY UNDER
THIS SECTION SHALL BE ON A FORM FURNISHED BY THE DEPARTMENT
O- ADMINISTRATION AND SHALL BE EXECUTED WITHIN 60 DAYS AFTER
THE EFFECTIVE DATE OF THE APPROPRIATION OR ALLOCATION*

<B> AN APPROPRIATI®™ 1 OR ALLOCATION FOR A GRANT TO A
MUNICIPALITY FOR CONSTRUCTION OF A PUBLIC FACILITY LAPSES vr
SUBSTANTIAL, ONGOING WORK ON THE PROJECT HAS NOT BEGUN WITHIN
FIVE YEARS AFTER THE EFFECTIVE DATE OF THE APPROPRIATION OR
ALLOCATION.

<C> IN ACCEPTING A PRAMI (OF MONEY EOR CONSTRUCTION r’
PUBLIC FACILITY, A MUNICIPALITY COVENANTS WITH THE STATE [IH*T
IT WILL OPERATE ANI) MAINTAIN THE FACILITY FOR THE PRACTICAL
LIFE OF THE FACILITY AND THAT THE MUNICIPALITY WILL NOT LOOK
TO THE STATE TO OPERATE OR MAINTAIN THE FACILITY OR PAY FOR
ITS OPERATION OR MAINTENANCE. THIS REQUIREMENT DOES NOT
APPLY TO A GRANT OF MONEY FOR REPAIR OR IMPROVEMENT OF AN
EXISTING FACILITY OPERATED OR MAINTAINED BY T E STATE AT THE
TIME THE GRANT IS ACCEPTED IF THE REPAIR OR IMPROVEMENT FOR
WHICH THE GRANT 1S MADE WILL NOT SUBSTANTIALLY INCREASE THE
OPERATING OR MAINTENANCE COSTS TO THE STATE*

(D> NOT LESS THAN 20 PERCENT OF A GRANT SHALL BE PAID
TO A MUNICIPALITY WITHIN 10 DAYS OF THE EFFECTIVE DATE OF THE
AGREEMENT UNDER (A) OF THIS SECTION* THE REMAINDER OF THE
GRANT SHALL BE PAID EITHER IN MONTHLY INSTALLMENTS EQUAL TO
THE AMOUNT OF GRANT MONEY THE MUNICIPALITY EXPENDED IN THE
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READ

PREVIOUS MONTH OR IN A LUMP SUM AS DETERMINED BY THE
DEPARTMENT OF ADMINISTRATION*
* SEC 3705 IS AMENDED BY ADDING NEW SECTIONS TO

WHEN AN
AMOUNT 1S APPROPRIATED OR ALLOCATED TO A DEPARTMENT AS A
GRANT FOR A NAMED RECIPIENT WHICH 1S NOT A MUNICIPALITY, THE
DEPARTMENT TO WHICH THE APPROPRIATION OR ALLOCATION IS MADE
SHALL PROMPTLY NOTIFY THE NAMED RECIPIENT OF THE AVAILABILITY
OF THE GRANT AND REQUEST THE NAMED RECIPIENT TO SUBMIT A
PROPOSAL TO PROVIDE THE COODS OR SERVICES SPECIFIED IN THE
APPROPRIATION ACT, OR BOTH, FOR WHICH THE APPROPRIATION OR
ALLOCATION IS MADE* AT THE SAME TIME, THE DEPARTMENT MAY
ISSUE A REQUEST FOR PROPOSALS FROM OTHER QUALIFIED PERSONS TO
PROVIDE THE SAME GOODS OR SERVICES, OP BOTH, IN THE SAME
AREA. THE DEPARTMENT SHALL CONTRACT WITH THE NAMED RECIPIENT
UNLESS THE OFFICE OF THE GOVERNOR, WITH DUE REGARD FOR ANY
LOCAL EXPERTISE OR EXPERIENCE “iMONG THOSE MAKING PROPOSALS.
DETERMINES THAT AN AWARD OF THE CONTRACT TO A DIFFERENT PARTY
WOULD BETTER SERVE THE PUBLIC INTEREST* IF THE CONTRACT IS
AWARDED TO ANOTHER PARTY THAN THAT NAMED BY THE LEGISLATURE,
THE BASIS OF THAT ACTION SHALL BE STATED IN WRITING AT THE
TIME THE GRANT IS ISSUED AND A COPY OF THE WRITTEN STATEMENT
SHALL BE SENT TO THE LEGISLATIVE BUDGET AND AUDIT COMMITTEE*
A CONTRACT SHALL BE EXECUTED WITHIN 60 DAYS AFTER THE
EFFECTIVE DATE OF THE APPROPRIATION OR ALLOCATION. THE
PURCHASE OF THE GOODS OR SERVICES, OR BOTH, SHALL BE IN
ACCORDANCE WITH AS 37*05.230(1 )(C)

WHEN AM AMOUNT IS APPROPRIATED OR ALLOCATED AS A GRANT UNDO
THIS SECTION TO AN UNINCORPORATED COMMUNITY, IT SHALL BE
DLS BIJRSED AS FOLLOWS:
<1> WITHIN 43 DAYS AFTER THE EFFECTIVE DATE OF THE
APPROPRIATION UR ALLOCATION , THE DERAILMENT OF COMMUNITY
AND REGIONAL AFFAIRS SHALL NOTIFY THE GOVERNING BODY OF
THE UNINCORPORATED COMMUNITY, IF ANY, THAT A GRANT IS
AVAILABLE.
@ THE DEPARTMENT OF COMMUNITY AND REGIONAL
AFFAIRS SHALL DETERMINE IF THERE IS A QUALIFIED
INCORPORATED ENTITY IN THE COMMUNITY AREA THAT WILL
AGREE TO RECEIVE THE GRANT AMD ADMINISTER IT, SUBJECT TO
TERMS GENERALLY APPLICABLE TO PRIVATE GRANTEES* IF
THERE 1S MORE THAN ONE SUCH ENTITY, THE DEPARTMENT OF
COMMUNITY AND REGIONAL AFFAIRS SHALL SELECT THE MOST
QUALIFIED AND THE GRANT SHALL BE AWARDED TO THAT
INCORPORATED ENTITY FOR THE PURPOSES SPECIFIED IN THE
APPROPRIATION ACT* HOWEVER, THE DEPARTMENT CF' COMMUNITY
AND REGIONAL AFFAIRS SHALL GIVE PREFERENCE TO A
NONPROFIT CORPORATION ORGANIZED BY A COMMUNITY FOR
RECEIPT OF THE GRANT*
<3> IF THERE IS MO INCORPORATED ENTITY QUALIFIED
TO RECEIVE THE GRANT, THE DEPARTMENT OF COMMUNITY AND
REGIONAL AFFAIRS SHALL ADMINISTER THE PROGRAM AS
SPECIFIED IN THE APPROPRIATION ACT DIRECTLY OR THROUGH
AGENTS OR CONTRACT OKS WITH WHOM IT MAY CONTRACT IN THE
COMMUNITY AREA*



EXEMPTION FROM REGULATIONS*
NOTWITHSTANDING THE ADMINISTRATIVE PROCEDURE ACT (AS 44*62),
THE FISCAL PROCEDURES ACT (AS 37*05), AND THE EXECUTIVE
BUDGET ACT (AS 37*07), A STATE AGENCY MAY NOT ADOPT
REGULATIONS OR IMPOSE ADDITIONAL REQUIREMENTS OR PROCEDURES
TO IMPLEMENT, INTERPRET, MAKE SPECIFIC, OR OTHERWISE CARRY
OUT THE PROVISIONS OF AS 37*05*315 - 37*05*317 UNLESS
REQUIRED BY THE FEDERAL GOVERNMENT FOR PARTICIPATION IN
FEDERAL PROGRAMS
DEFINITIONS. IN AS 37*05*315 -
37*05 . ..-pr. "-TrTIr,N~ AND “ALLOCATION" HAVE THE MEANINGS
SET OUT IN AS 37*07.120(4) AND (5)*
EFFECTIVE DATE
* SEC* 3. THIS ACT TAKES EFFECT IMMEDIATELY IN ACCORDANCE
WITH AS 01.10.070(0.
CHO08 DOCUMENT- 2 OF 3
CHAPTER NUNBER
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Alaska State Legislature

SENATE
i POUCH V
ofical Bt Resources Committee STATE CAPITOL
ICal BUSINESs VENBERS PRESENT JUNEAU. ALASKA 99811
BCTTYE FAHRENKAMP, Chairman 5907; 465-3834
VIC FISCHER. Vice-Chairman 307) 465-3835
FiRAD BRADLEY Senator Fahrenkamp
I[))IOCI\II(&LLI;,\?RﬁN Senator Fischer
BOB MULCAHY cenator Bradley
ARLISS STURGULEWSKI enator Wutcahy -
Senator Sturgulewski
March 29, 1982 Beltz Room
1:35 p.m. 211 - Capitol
Hearing
SB 877 Relating to the staff cf the Citizens®™ Advisory Commission on
Federal areas in Ailrslca* and providing for an effective date.
SB 834 Continuing the existence of the Guide Licensing and Control Board
SB 840 Making a special appropriation for payment as a grant to the

City of Cordova for a feasibility study of the Bering River
coal field port and transportation system.

SB 877

Senator Fahrenkamp stated that SB 877 was necessary to assure that staff
employees of the Citizens®™ Advisory Ci mmisslon are exempt from the State
service.

Senator Mu leaby moved SB 877 with individual recommendations.
SB 834

Mark Jenscn, Chairman. State Guide Board , stated that the Board, consisting
of three guides and four public members, was established in 1973. Jansen
endorses SB 834, and although he endorses the idea of a review of Board
action every few years, he feels that the sunset provision 1is not in th
best interest of the Stace or the Board, as it creates "unnecessary
upheaval."

Senator Sturgvlewski referred to the audit report, and its recommendation
that several changes be made 1in the Board®"s operation.

Jensen feels the Board has covered the major recomrendations made 1in the
audit .

Harry Traeger, Director. Pivisxon of Occupational Licensing, Department
of Commerce and Economic Development, stated that the Code Revision
Commission has Title 8 under consideration, and chat the Administration
will 1insist changes be made co satisfy the shorccominjs outlined 1in the
aud it.

Senator Mulcahv moved SB 9334 with individual recommendations.



Senate Resources Committee
March 29., 19.82
Page 2

SB 840

Edgar Blatchford, Chairman of the Board, Chugach Natives, 1Inc., spoke 1in
support of SB 340, stating that the coal 1in the Bering River area is of
high quality, and that the amount of money already invested by Cht”ach
Natives is proof of their commitment to the project. They are requesting
a one-time appropriation to study alternative sites for the port, the
transportation system, and the financial and economic aspects of the
project.

Carl Propes, Dir .ctor of Lands and Natural Resources, Chugach Natives, Inc

stated that this appropriation is a proper role for the State, as a
transportation system would cross State lands, and the port may he sited

on State lands. Lack of State funding will probably delay the project
it least a year. Carl emphasized that any State appropriation would not
b» interpreted as a commitment for further funding. He also stated that

any funds appropriated will go to the City of Ccrdova, and the studies
will be put out for competitive bid.

Senator Fische ..-.pressed concern over how the State could recoup its
investment, and uro"ight up the 1issue of a severance tax.

Phil Holdswnrth, COAL , expressed support for SB 340, stating that the

Bering Ri”er coal field has real potential. He emphasized that coal is
a margin.l industry 1in Alaska, and that imposing a severance tax on the
gross product may be enough to kill tne industry. Coax operators would
instead favor a tax based on net income. Holdsworth explained that

Bering River had not been developed sooner, because it is a geologically
complex area, unlike other coal deposits in Alaska which have thick beds
and are strippabie. The Bering River coal is of a muih higher quality,
and has a market 1in Korea.

Senator Mulcahy moved SB 840 wlli” individual recommendations,

The meeting was adjourned at 2:40 p.m.
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T0: Senate Resources Committee

FROM: Senate Resources Committee Staff

RE: Committee Hearing, 3/29/82

DATE: March 26, 1982

Please find attached background information for Monday"s
hearing on the following two bills:

SB 834 Continuing the existence of the Guide
Licensing and Control Board.

SB 840 Special appropriation for payment as a
grant to the City of Cordova for a
feasibility study of the Bering River
coal field port and transportation systenm.

The hearing will be held at 1:30 p.m. 1in the Beltz Roonm.



TESTIMONY
BY
CHUGACH NATIVES, INC,
ON =
House Bill No , BOA
BEFORE THE
HOUSE TRANSPORTATION COMMITTEE
Juneau, Alaska

March 11, 1982

Madam Chair, Members of the Committee, Ladies and Gentlemen,

my name IS Lionel L Drage, and | am president of Chugach Natives,
Incorporated. Chugach is one of the twelve Alaska Native Regional
Corporations formed under the Alaska Native Claims Settlement Act.
We serve the area of southcentral Alaska, running from the lower
Cook Inlet at English Bay, eastward to Icy Bay near Yakjtat. The
COMMUNITIES OF CORDOVA, SEWARD, VALDEZ AND WHITTIER LIE WITHIN

OUR REGIONAL BOUNDARIES, AS DO THE N/TIVE VILLAGES OF CHENEGA,

Eyak, Tatitlek, English Bay and Port Graham.

It is an honor to appear before your Committee to discuss the

MERITS OF H.B. 8C4, ENTITLED "An ACT MAKING A SPECIAL APPROPRIA-

TION FOR PAYMENT, AS A GRANT TO THE CITY OF CORDOVA, FOR A FEASI-
BILITY STUDY OF THE BERING RIVER COAL FIELD PORT AND TRANSPORTA-

TION SYSTEM; AND PROVIDING FOR AN EFFECTIVE DATE."™ We ARE ESPECIALLY
GRATEFUL TO REPRESENTATIVE CATO FOR SPONSORING THIS LEGISL.ATION.

We EXPECT A SIMILAR, |IF NOT AN IDENTICAL BILL, TO be INTRODUCED
SHORTLY ON THE SENATE SIDE UNDER THE SPONSORSHIP Or THE SENATE

Resources Committee.



H.B. 804 PROVIDES FOR A STUDY OF THE INFRASTRUCTURAL REQUIREMENTS
OF THE PORT AND TRANSPORTATION SYSTEM FROM THE MINE TO THE PORT
at the Bering River Coal Field. The proposal is described in
MUCH GREATER DETAIL IN THIS PROPOSAL WHICH YOU ALL SHOULD HAVE
RECEIVED COPIES OF. THIS PROPOSAL, DATED FEBRUARY OF 1982, WAS
PREPARED UNDER OUR DIRECTION BY CH2M HILL, NORTHWEST, INC., IN

Bellevue, Washington,

The Bering River Coal Field 1is located some sixty miles east of
Cor./Ova in the eastern portion of the Copper River delta, It

was intensively prospected by manual methods 1in the early years of
THIS CENTURY, AND, IN FACT, WAS THE LOCATION OF THE MAJORITY OF
COAL CLAIMS AND LEASES IN THE ENTIRE STATE OF ALASKA, In 190/,
HOWEVER, IT WAS LOCKED UP IN THE CHUGACH NATIONAL FOREST BY
President Theodore Roosevelt, and has never seen substantial

PRODUCTION SINCE.

The QUALITY OF THE COAL IN ."He BERING RIVER FIELD 1S SOM"7 OF THE
HIGHEST IN WESTERN NORTH AMERICA. Il RANGES FROM .12,000 TO 16,000
Btu®"s, WITH REASONABLY LOW SULPHUR CONTENTS, AND AVERAGE MOISTURE,
ASH AND VOLATILE MATTER. THE FIELD CONTAINS COAL [RANGING FROM

LIGNITE TO SUB-BITUMINOUS, BITUMINOUS AND ANTHRACITE.

The high quality range of the Bering River coal ensues that it
WILL NEVER GO WANTING FOR A MARKET IN THE PACIFIC R|M, NOR WILL

IT COMPETE WITH THE LOWER QUALITY STEAM COALS FROM THE BELUGA AND
NENANA FIELDS, WHICH MAY THEMSELVES HAVE DIFFICULTY FINDING GUARAN-

TEED, LONG-TERM MARKETS.



Chugach Natives, Inc. was fortunate to be able to select one-
third of the Bering River Field under the terms of the original
Alaska Native Claims Settlement Act. Then, last year under the
Chugach Region Study which"as mandated by the Alaska National
Interest Lands Conservation Act, the federal government agreed

TO CONVEY TO US THE REMAINING TWO-THIRDS OF THE FIELD WHICH IS
LOCATED WITHIN THE CHUGACH NATIONAL FOREST. THIS TRANSFER SHOULD
TAKE PLACE SHORTLY, ONCE THE REMAINING AREAS OF DISAGREEMENT

between Chugach and the federal government are ironed out.

Last spring, in lieu of our land settlement difficulties, Chugach
succeeded in structuring an agreement with a consortium of four
major Korean companies for the exploration, development and
PRODUCTION OF BERING RIVER COAL. THESE COMPANIES CONSIST OF THE
TWO LARGEST TRADING COMPANIES IN SOUTH KOREA: HYUNDAI AND SAMSUNG;
AND THE TWO LARGEST COAL MINING COMPANIES AS WELL: DAESUNG AND
Samchok, Chugach feels very fortunate in having partners of this
caliber and magnitude 1iIn approaching as substantial a PROJECT AS
the Bering River Field, Development costs are estimated to be

150 MILLION DOLLARS.

Moreover, unlike most other natural resource extraction ventures
in Alaska, Chugach was not satisfied by simply earning a royalty
percentage for 1its passive participation in this venture. Conse-
guently, we have a fTull 50% interest in the project, which will
ensure our shareholders and all of the citizens of Alaska a larger

S \re of the ultimate proceeds of this project,



During the summer of 1981 our joint venture drilled 10,000 feet
OF CORE IN THE BERING RIVER FIELD, OPERATING A TWENTY-MAN CAMP
FOR 24 HOURS A DAY THROUGHOUT THE DRILLING SEASON. In SPITE OF
THE STRUCTURAL COMPLEXITY OF THE FIELD, WE WERE AF.LE TO ESTABLISH
PROBABLE RECOVERABLE RESERVES IN EXCESS OF 62 MILLION TONS, AND
ANOTHER 28 MILLION TONS OF POSSIBLE RECOVERABLE RESERVES. THE
1981 PROJECT COST ON THE ORDER OF $1.4 MILLION. OUR 1982 PLAN OF

OPERATIONS CALLS FOR A SIMILAR [INVESTMENT.

Nor has Chugach been inactive in the "off season’™ this winter.
In addition to preparing this proposal for your consideration on
THE PORT AND TRANSPORTATION SYSTEM INFRASTRUCTURE FEASIBILITY
STUDY, WE HAVE ALSO COMPLETED THE FOLLOWING STUDIES:

1. “"Preliminary Routing Study - Bering River Coalfields",
by Golder Associates in September of 1981;

2. “"Photogeologic Investigation of the Bering River Coal
Field”™ by Golder Associates in September of 1981;

3. “"Preliminary Economic Prospectus for the Development of
Bering River Coal Field”™, by the Korea Alaska Development
Corporation, in September of 1981;

4. "Geology and Drilling Report cc Bering River Coal Field,
Alaska"™ by the Korea-Alaska Development Corporation, in
September of 1981;

5. “"Preliminary Regulatory Analysis for the Bering River Coal

Field Development™ by Ertec Northwest, in December of 1981.

l believe that you can see that this volume of on-going work indi-

cates our commitment to this project.



The legislation before you requests a one-time appropriation of
SOME $456,500 FOR STUDIES WHIC,;, WE BELIEVE, CONSTITUTE A LEGITI-
MATE State function, The study consists of three parts:
The first consists of an investigation of alternative
SITES FOR THE FORT FACILITY, THIS WILL INCLUDE A MARINE
GEOPHYSICAL SURVEY, A PRELIMINARY TERMINAL SITE EVALUATION,
AND A DETAILED EVALUATION OF CONCEPTUAL LAYOUTS AT THE MOST

PROMISING SITES, THIS PHASE IS PROJECT TO COST $205,000.

The second phase will consist of a transportation system
INVESTIGATION FROM THE MINE SITE TO THE PREFERRED PORT
LOCATION, This will include a preliminary mode and ROUTE
INVESTIGATION, A DETAILED EVALUATION OF ROUTE CONCEPTS,

AND AN EVALUATION OF POTENTIAL HANDLING, STORAGE AND LOADING

facilities, This second phase is projected to cost $145,000,

The third phase of the study will consist of a financial
AND ECONOMIC ANALYSIS, THIS WILL INCLUDE MARKET IDENTIFI-
CATION, ECONOMIC EVALUATIONS AND FINANCIAL PROJECTIONS,

The delivered cost of Bering River coal will be projected
IN TERMS OF DOLLARS PER MILLION Btu®"s . THIS WILL ALLOW IT
TO BE COMPARED WITH THE DELIVERY COST OF OTHER COALS IN

Pacific Rim markets on a discounted cash flow basis.

In summary, we believe that an investment on this order of magni-
tude 1is appropriate by the State of Alaska 1iIn the Bering River
COAL PROJECT AT THIS TIME, It WILL SERVE TO COMPLEMENT CHUGACH*S

SI1ZEABLE [INVESTMENT IN THE EXPLORATION PROGRAM ITSELF, IT WILL



FURTHER ENSURE THAT THE QUESTION IN SOME PFOPLE®"s MINDS OF
WHETHER A PORT AT KATALLA OR CORDOVA, OR ELSEWHERE IN THE BERING
River area is feasible, will be answered,

¢S.
We believe that it wouijd be appropriate for the City of Cordova,
AS THE LOCAL GOVERNMENT MOST SIGNIFICANTLY IMPACTED BY THE
PROPOSED DEVELOPMENT, TO RECEI"VE AND ADMINISTER THIS APPROPRIA-
TION, If that does not prove workable our second choice is the

Department of Commerce and Economic Development,

Please be assured that this investment in the Bering River project
WILL NOT COMMIT THE STATE TO SPENDING UNTOLD MILLIONS OF DOLLARS
ON IT IN THE FUTURE. HOWEVER, WHAT IT WILL DO, IS HELP TO SPUR

ON A PROJECT WHICh W2 ARE PURSUING VERY AGGRESSIVELY, BUT WHICH
ONLY A YEAR AGO SOME SAID WOULD NEVER BE DONE, THE STATE OF
Alaska does have an appropriate role to play in the development

OF NATURAL RESOURCES OTHER THAN OIL AND GAS IN THE STATE, AND WE
BELIEVE THAT THIS PROJECT IS A PRIME EXAMPLE OF HOW THE STATE"S

FUNDS COULD BEST BE SPENT FOR THIS PURPOSE.



SB 840:
Sec. 1
Sec. 2
Sec. 3

SPONSOR:

LEGISLATIVE SUMMARY

"An Act making a special appropriation for payment as a
grant to the City of Cordova for a feasibility study of
the Bering River coal field port and transportation
system; and providing for an effective date.”

Appropriates $465,500 fcr a grant to the City of
Cordova for a feasibilicy study of the Bering River
coal field port and transportation system.

The funds shall be disbursed in accordance with
AS 37.05.3:5 - 37.05.319.

Effective date: immediately.

Resources Committee
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Hnx 12)0 C02 Hnilroud Avenue
Cordova. Alaska 99.174

Phono: (9071424-32.17
or 424-3238

February 9, 1982

Mr. Lionel L. Drage, President

Chguach Natives, Inc.

903 W. Northern Lights Blvd., Suite 201
Anchorage., AK 99503

Dear Mr. Drage:

The City of Cordova has been informed of your corporation®s
proposal to the Legislature to fund a Preliminary Feasibility
Study of the necessary coal port and related transportation
system for the Bering River Coal Field.

Cordova will be the community most directly affected by the
development of the Bering River field. We have much to gain
by the sound and prudent development of the fields including
the diversification of our economic base, increased employment,
and the possibility of an alternate source of electric power.

I believe that the proposal which you have submitted to the
Legislature for the Prefeasibility Study is appropriate at
this time and a legitimate means of State involvement in this,
project. We look forward to working with your corporation

in the development of the project.

Very truly yours,

Perry L
City Manager



Chugach National Forest
2221 E. Northern Lights Blvd. Suite 238
Anchorage, Alaska 99508

1920
Februaru A 1QR2

Carl A. Propes, Jr., Director

Lands and Natural Resources

Chugach Natives, Inc.

903 W. Northern Lights Blvd., Suite 201
L Anchorage, Alaska 99503

Dear Carl:

In response to your February 8 letter to Walt Sheridan the Forest
Service would be pleased to participate with the State, the City of
Cordova, Chugach Natives, Inc., and others in the proposed study of
Bering River coal Tfields transportation options should such a study
be undertaken. We would not be able to provide any funds for the
study, but would make available appropriate personnel. As you know,
the Copper River Delta contains extremely high wildlife and
fisheries values. The Alaska Lands Act at Section 501(b) recognized
the importance of these resources and provided that the Copper
River/Bering River/Rude River area be managed for the primary
purpose of conserving fish and wildlife and their habitats.

A study such as you propose is an excellent way to begin examining
options for development of the Bering River coal deposits in an
environmentally sound manner--with specific emphasis on the fish and
wildlife resources. We would welcome the opportunity to be a part
of t"ns effort.

Sincerely,

CLAY!G. BEAL
Forest Supervisor

{20D-11 (1/69)
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Proposal

To the Twelfth Alaska Legislature

BERING RIVER COAL FIELD
PORT AND TRANSPORTATION STUDY

Prepared by
Chugach Natives, Inc./ KADCO

February 1982



CHUGACH NATIVES, INC.

903 WEST NORTHERN LIGHTS, SUITE 201 «ANCHORAGE. ALASKA 99503
(907) 276-108B0 TELEX 26-497

February 10, 1982

Jalmar M. Kerttula, President
Alaska Senate

Pouch V

Juneau, Alaska 99811

Joe L. Hayes, Speaker _
Alaska House of Representatives
Pouch V

Juneau, Alaska 99311

Dear Gentlemen:

The attached proposal requests an appropriation of $456,500 f' >mthe
Alaska Legislature for a Prefeasibllity Study of the Bering River Coal
Field Port and Transportation System.

Chuﬁach Natives, Inc., expended over $1 million in exploration and
drilling work in the Bering River Field In 1981, and a similar invest-
ment is scheduled for this year. The attached proposal details how
tne r%qu|ested|dState funds fit Into the overall development plan for
this Coal Field.

Chugach believes that it is appropriate for tho State to fund this
portion of the project because it will serve to promote the development
of Alaskan natural resources other than oil and natural gas. Moreover,
benefits from the production of Boring River coal will accrue not only
to Chugach'c 2,100 shareholders, but also to Cordova throu%h the diver-
sification of that community's economic base and through the possibility
of an alternative source of electric Fower. The revenue sharing require
meats of the Alaska Native Claims Settlement Act will further guarantee
t?a}klthﬁ profits from this mine will he distributed all over the State
of Alaska.

This appropriation request was not included in the Governor's proposed
capital, budget because at the time that that was compiled we had not
yet received the positive results of last summer's drilling program.

We should make clear that Chugach is not asking for this appropriation
for itself to perform the requisite work. We do net even intend to bid
on any of the work authorized by this ai)proprlatlon.. It 1t Is authorized
We won! | prefer to see the funds channeled to the City of Cordova ns
the conttact adminstrator, assuming Llinl municipalities are awarded
extraterritorial Jurisdiction for port projects in pending legislation.

Our second preference for a funding entity would be the Department of
Commerce and Economic Development, which has agreed to administer the
project if the Legislature so decides.

Your favorable consideration of this proposal would be most appreciated.
Please call us if yon have any questions concerning it.

Sincerely,
CIIIIGACH NATIVES, INC.

Edgar Blatchford
Chairman of the Board
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EXECUTIVE SUMMARY

The high quality ofBering River coal has been known
for 75 years. Drilling tests in 1981 reconfirmed this
remarkably high quality and refuted the stereotype of
Alaska coal as having high moisture content and low
heating value. Probable recoverable reserves in the
Bering River Coal Field have been identified in excess
of 62 million tons; “'possible” reserves arc millions
more. The p'“ciscextentofeconomically recoverable
reserves, however, is currently undetermined. This
uncertainty about the costs o f Bering River Coal Field
development is the reason for this proposal.

If the coal can be marketed profitably to Pacific Rim
countries, the benefits to all Alaskans will be immense.
Chugach Natives, Inc., hasworked very hard for over
a year to find compatible partners and to carry out
preliminary studies and test drillings. All results have
been positive, but anumber of questions remain.

Our proposed Coal Port and Transportation Study
will answer many, butnotall, o fthese questions. It will
provide information on whether more detailed engi-
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neering and environmental analyses arc potentially
worthwhile, or whether mining and transporting the
coal will simply be too costly.

This proposal requests funding for $456,500 for this
essential study. Cnugach Natives, Inc., and KADCO,
its joint venture partner, have already spend $1 mil-
lion and are committed to spending another million
dollars in the coming year. This request represents a
relatively small, although vital, part (15 percent) of
the initial planning and conceptual phase budget of
roughly $3 million for 1981 through 1984,

For this investment, the state of Alaska will receive a
straight answer to a question with potentially great
significance to the state asa whole: Arc the port and
transportation concepts for the development of the
Bering River Coal Field technically and economically
viable, and are the requirements compatible with the
high environmental standards of the state and Chug-
ach Natives, Inc.?



INTRODUCTION

The Chugach region is located along 450 miles o f the

Alaska coastfrom lowerCook Inleton the westto Icy

Bay on the east. As the map below shows, the region

ml_ud_es the cities of Cordova, Seward, Valdez, and
ittier.

Thereareapproximately 2,100 shareholdersofChugach
Natives, Incorporated (CN 1), one of the 12 Alaska
Native regional corporations created under the Alaska
Native Claims Settlement Act (ANCSA). Five village
corporations, also created by this act, are located
within this region. They are the Chenega, English Bay,
Evak, Port Graham, and Tatitlek village corpoi ations.

The ChugachRegionisa"melting pot” o fAlask? Native
cultures. The ancestry of the shareholders includes
Aleut, Chugach Eskimo, and Eyak Indirns. The
Chugach people have occupied the Prince William
Sound area for thousands of years.

The continued existence and livelihood of the Chu-
gach people depends on adiversified economy as well
as a clean environment. Many shareholders of CN|
and other Chugach region residents are fishermen who
dependon the continuing prosperity o fthe commerical
salmon harvest. CN I's largest investment to date, the
Orca seafood processing plant in Cordova, supports
theregion'sinvolvementwith thisimportant industry.

CNI promotes development that will broaden and
stabilize the economic base while notjeopardizing the
seafood industry.

The Bering River Coal Field Portand Transportation
Study will be a major step toward diversifying and
strengthening the economic base o fthe Chugach region.
Development of the Bering River Coal Field will
benefit:

« The 2,100 shareholdersofChugach Natives, Inc.,
through investmentoftheir capital in a profita-
ble venture

+ TheCordovaareaeconomy, through the creation
ofhundreds ofjob opportunities and the diversi-
fication of the economic base

+ The residents of Cordova, through the pos: ble
availability o felectrical power from amine-mouth
power plant

« All'Alaska Natives, through the revenue-sharing
provision of the ANCSA

+ rhe state of Alaska, through industrial growth
and reduced regional dependence on state aid

Objective

The development of the Bering River Coal Field, like
any other major project, will be expensive. For devel-
opment to occur, many very difficult technical and
economic questions must be answered and environ-
mental concerns must be addressed. The proposed

Site Map



study will provide many,althou?h admittedly notall,
of the needed answers. It will attempt to answer
enough questions about the potential port sites and
transportation routing alternati"es so that reasoned
decisions can be made on wheth.t ornotto proceed
with the next phase of preliminary engineering and
permitting.

History

The commercial success of the Bering River Coal
Field development seems probable based on the his-
tory ofthe field, the quality of the coal resource, and
the interest already shown by potential buyers. The
Katalla-Bering River area possessed the mostvaluable
known fuel resources in Alaska until the develop-
ment of the Cook Inlet oil and gas fields in the late
1950's and the North Slope discoveries in the late
1960's. The Bering River Coal Field was the first coal
fitld discovered in Alaska, and 4 outofevery 5o0fthe
miniug claims in the 1905 "coal rush” were made in
this field. Regional development ceased in about
1916, however, for political reasons.

Coal Quality

The coal found inthe Bering River field haslong been
recognized for its high quality. Alaska coal is, unfor-
tunately, widely thought to be of lower quality than
most other coals. This is a definite misconception in
the case of Bering River coal, as the figure below
demonstrates. Bering Rivercoal compares very favor-
ably with coal from Colorado, Utah, and Wyoming,
aswell aswith coal from the Beluga fields. This fact is
very encouraging because the Pacific Rim buyers of
these other coals would compare Bering River coal
against them,

KAVI

Comparijon of
Typical Coal Heating Value*

Coal Reserves

Alaska may actually have more coal resources than
the restof the western United States, although actual
mineral reserves are still anybody’s guess due to lim-
ited drilling information. Over 62 million tons of
recoverable reserves were identified in the Bering River
Coal Field following adrilling program conducted in
the summer of 1981. Another 28 million tons are
estimated aspossibly recoverable reserves. Additional
coal reserves will be betterdefined in 1982 and there-
after. Estimates of "recoverable” and "potential” re-
serves have invariably proven low throughout the
cour. .

ThesueofCNI'sland selection in the Bering field, the
amount of land under coal exploration license, is
slightly under 70,000 acres.

Markets

Far East countries are developing into good markets
for Alaska coal. These countries are expected to use
nearly 200 million tons of thermal coal by the year
2000. The United States is forecastto exportover 50
million tons o fsteam coal annually to Asian countries
by the year 2000.

Chugach Natives, Inc.
and KADCO Agreement

The proposed Coal Port and Transportation Study
follows more than ayearofplanning activity by CNI.
In April of 1981, CNI executed an agreement for
exploration and development in the Bering River Coal
Field with a consortium of four major Korean com-
panies (KADCOQ). The consortium includes the two
largest Korean trading companies, Hyundai Corpora-
tion and Samsung Company, Ltd.; and the two largest
Korean coal mining companies, Daesung Consolidated
Coal Mining Company, Ltd., and Samchok Consoli-
dated Coal Mining Company, Ltd.

In May of 1981, thisjoint venture began an aggressive
core drilling program under the first Federal coal
exploration license ever issued in Alaska. CNI and
KADCO are pleased with the results of the 1981
program, and inJanuary of 1982 the partners signed an
agreement to continue with asimilar drilling program
during 1982.

CN I hasvalid land selection rights to the eastern third
ofthe Bering River Coal Field, in the Carbon Mountain
area, under the ANCSA. CNI was offered title to the
two thirds of the field now in the Chugach National
Forest by the Federal government as part of its land
settlementin the Chugach Region Study (Section 1430
of the Alaska National Interest Lands Conservation
Actof December 2, 1980.)



BERING RIVER COAL FIELD
DEVELOPMENT PLAN

An Overview

The proposed Coal Port and Transportation Study
follows more than a year of preliminary studies, test
drilling, and consortium negotiations. A preliminary
economic analysis,completed by KADCO in Septem-
ber 1981, concluded that economically recoverable
coal resources are located in the Bering River field.

On the basis of these preliminary studies, Chugach
Natives, Inc., and KADCO will continue develop-
mentplanning during 1982. A detailed market study
is underway that will provide necessary haseline in-
formation for the Coal Port and Transportation
Study. A number of technical, economic, and envir-
onmental issues were identified in the previous stu-
dies. The proposed study will provide many of the
needed answers.

PHASE

Phase I—Initial Planning
Concepts/Consortium Agreements
Geology and Drilling Program
Economic and Regulatory Studies

Phase [l—Concept Planning
Environmental Background Data
Mining and Handling Study
Port and Transportation Study

vurbingalsnd Esonomic "tudy

Infrastructure Study
Preliminary Permitting

Phase 1t—Preliminary Enginet. .gand Permitting
Preliminary Engineering
Regulatory Permits
Financial Review

Phase IV —Design and Construction
Contract Signed/Financing Obtained
Final Design
Procurement and Construction

By following the developmentplan shown below, CN |
can bring the Bering River Coal Field into production
in a cost-effective manner. The development plan
allows for periodic reappraisals o fviability and a fast
answerto the question ofwhetherdevelopmento fthe
coal field can or cannot be accomplished in a techni-
cally, environmentally, and economically sound
manner,

As shown below, the Coal Port and Transportation
Study follows initial studies that clearly indicated that
furtheranalysisofportand transportation alternatives
isnow warranted. This study will determine the advisa-
bility o f proceeding with the remaining, more expensive,
development phases. Although shown below asasep-
arate analysis, the financial and economic analysis is
considered in this proposal to be partofthe Coal Port
and Transportation Study.

YEAR

1981 198' 1983 1984 1985 1986 1987

mam

Bering River Coal Field
Development I'lan



PORT AND TRANSPORTATION
SYSTEM STUDY

The Coal Portand Transportation Study will provide
many of the answers to key questions such as: Are
port sites adequate? Can transportation corridors be
createdand maintained? W hat isthe most cost-effective
handling and transport system from mine to port?

The study has three mainelements: amarine terminal
investigation, a transportation systems investigation,
and a financial and economic analysis. The terminal
investigation includes three parts:

* A preliminary identification and assessment of
terminal sites

« A marine geophysicaland limited landside survey

* A detailed evaluation ot conceptual layouts at
the most promising sitrs

The transportation systems investigation will include:
* A preliminary mode and route evaluation
+ Aselectionand detailed evaluation ofaroute plan
A storage handling and loading evaluation

The financial and economic analysis of the overall
development concept will be performed concurrent
with the study. It will include:

+ A market study to identify coal quantities, quali-
ties, and likely vessel size

A financial study to identify the ability of Bering
River coal to compete with other world coal
sources (such as Utah and Colorado) in the /+sian
markets, in terms o fdelivered cost per million Btu

* An economic study to identify the economic
benefits and costs of coal field development

Transportation System Investigation

Objective

The transportation system investigation will address
the technical, economic, and environmental aspects
of transporting coal from the Bering River Coal Field
to terminal sites in Katalla and Cordova.

Scope

Design criteria for transporting coal via the modes of
rail, rruck, conveyor, and slurry will be defined first.
These criteria will then be applied to those routes
identified in preliminary studies conducted in 1981,
shown on the figure at right. The selection of route
and mode will require: (1) a reconnaissance survey
ofsoil, drainage, relief, and geology; (2) acomparison

ofconstruction, operation, and maintenence costs for
each mode and route; and (3) acomparison of envi-
ronmental impacts. This element of the study will
evaluate: whether grades identified in the design
criteria for each mode can be created and maintained;
adequacy o fsoil conditions along the identified routes;
effects on flora and fauna; energy requirements and
sources; borrow material quantities and sources; ef-
fects o f weather; and drainage characteristics for each
mode and route alternative.

The location and layout of the coal terminal, includ-
ing a storage and reclamation system, will also be
analyzed. Topography, soil conditions, geologic haz-
ards, waste material disposal requirements, storage
requirements, power access, site rehabilitation require-
ments, cost, and environmental effects will be
considered.

The optimal mode and route will be selected on the basis
of technical, economic, and environmental criteria
and conceptual plaru .rd costestimates will be prepared
for them.

Transportation Route*



Marine Terminal Investigation

Objective

The marine terminal investigation will evaluate the
location and devclopmen al requirements of ship
moorage rnid loading sitzs in the Katalla-Cordova
region.

Scope

A preliminary analysis of available terminal sites in
the Katalla-Cordova region will identify the most
likely sites for detailed evaluation. Criteria will -
identified for: receiving coal via rail, road,conveyor,
and slurry; storng and preparing coal upland from
the terminal; anti loading barges and deep draft vessels.
Thes* criteria will be used to evaluate the available
sites regarding their size and topography, drainage,
flora and fauna, soils, geology, bathymetry, currents,
waves, tides, sedimentation, and navigation.

More detailed evaluations and site plans will be pre-

pared for the most likely sites. The decision criteria
will be further refined for the transportation, storage,

and preparation systems identified as most cost-effec-

tive In the transportation study. A marine geophysical
survey will be conducted to provide necessary data on
subsurface contours and depth to bedrock. 'Iliis survey
will show whether the si'es will support piling and
other port structures, and whether dredging will be
required. Site-specific climatological and current data
will be acquired using an automatic weather station
and current meters.

Conceptual I: youts, cost estimates, and maps of to-
pography, soil conditions, geologit hazards, and envi-

ronmentally sensitive locations will he prepared for
selected terminal sites. A final terminal site recom-
mendation will be made on 'he basis of these
considerations.

Financial and Economic Analysis

Objective

The financial anti economic analysis will provide
basic data, such asthe required annual throughput, that
are needed to optimize the port and transportation
system design.

Scope

'Ilie analysis will be based on aval tble published data
verified through interviews with exporters, trading
companies and shipping companies. It will provide an
answer to the key question of whether Ik-ring River coal
reserves are economically recoverable.

I'he financial anil economic analysis will project the
cost of Piering River coal in dollars per million Btu.
Ocean transport anil receiving facility handling costs
will be provid- by KADCO. The delivered cost of
Bering River coal will then be compared with the
projected costs of coal delivered from other West Coast
states and Australia.

The economic evaluation of the development will
include a comparison of net benefits and costs to the
state of Alaska, all Ala: ka Natives, the - -sidentsofthe
Chugach region, and the shareholders of Chugach
Natives, Inc. A discounted cash flow analysis will be
used to compare benefits and costs.



SUMMARY OF FUNDS REQUESTED

Fundingof$456,500 isrequested for this study. Actualfunding for administrative
support may change depending upon the requirements o fthe sponsoring agency.
Chugach Natives, Inc., and KADCO have already spent $1 million, and are
committed to spending another million dollars in the coming year.

Study Element Cost
Port and Transportation Study
Transportation Systems Investigation

Preliminary Mode and Route Investigation $ 25,000
Detailed Evaluation and Route Concepts 65,000
Handling, Storage, and Loading
Evaluation 55,000
Subtotal 145,000
Marine Terminal Investigation
Preliminary Terminal Site Evaluation 30,000
Marine Geophysical Survey 65,000
Detailed Evaluation and Site Concepts 110,000
Subtotal 205,000
H.nancial and Economic Analysis
Market Identification 25,000
Economic Evaluation ; 20,000
Financial Projections 20,000
Subtotal 65,000
Total Port and Transportation Study 415,000
Administration (10 Percent) 41,500

\OTAL FUNDS REQUESTED $456,500



This document w;is prepared in consultation with
CH2M HILL Northwest, Inc.
Anchorage, Alaska
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ISSOE_DKPINITTON

It is estimated that during 1975, 54.7% (3.50.2 out of 640 million tons) of
coal produced in the U.S. was mined by the <controversial surface-mining
method, resulting in disturbance to more than 1000 acres of land each week.
While there are numerous environmental and social <costs associated with
unregulated surface-mining, this method 1is a less expensive, safer, and

quicker way of obtaining large tonnages of coal. The energy crisis has
provoked a neer for easy access to energy sources, and coal accounts for
nearly 90% of domestic fossil fuel reserves. As a result, certain

power-generating facilities with cleaner but domestically scarce gas and fuel
oils have been asked recently to convert or revert to coal-fired operations.
The overriding policy issue is how the Government can regulate surface mining
in environmentally acceptable ways.

BACKGROOND_AND_PgLICY_:NALYSIS

Stated in simple terms, surface mining removes the overburden consisting
of topsoil, rock, and other strata that lie above mineral or fuel deposits.
After extraction of the coal or other desired material, the overburden may be
replaced. ,:n practice, however, the process is considerably more complex.
In area strip mining - usually practiced on flat terrain - a trench 1is made
through the overburden to expose a portion of the deposit, which is then
removed. As each succeeding parallel cut 1is made, the overburden is
deposited in the cut just previously excavated. In contour strip m g,
most commonly practiced in rolling or mountainous countryside, the ovei »N
is removed by making a series of shelves along hillsides. The vortical ..ail
left in the hillsides resulting from this type of excavation car. be as (¢reat
as 100 feet.- At times, operators have cast the overburden ov.«r vhe edge of
the shelf creating landslide hazards. This 1is one reason why contour surface
mining in mountainous areas has been severely criticized by
environmentalists, many of whom advocate banning this method on slopes
greater chan 20 degrees.

Strip mining first started before World War I, but it did not become a
significant technology for mining coal until after World War II- By the
early 1960s, more than 30% ofthis country*s coal was produced by surface
mining. Although 50% of the country*s coal is now obtained by surface
mining, it has been estimated that only 5% of the estimated 3 trillion tons
of coal resources in the Onited States is close enough to the surface to lend
itself to stripping procedures.

Compared to underground methods, surface mining offers distinct
advantages. It provides safer working conditions, usually results in a more
complete recovery of the deposit (90% recovery in area stripping vs- 55%
recovery in underground mines), and is generally <cheaper in terras of
cost-per-unit of production. The Bureau of Mines estimates 197> f.o.b. mine
values for coal as follows:

Eastern surface=518/short ton

Eastern underground=%$20/short ton
Midwestern surface=J11/sh >t. ton
Midwestern underground=S12-13/short ton
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Environmental costs of stripping, however, are high. It has been
estimated that surface mining destroys outdoor recreation resources worth $35
million a year. Hater supplies are polluted through acid drainage, farm
lands are adversely affected, and natural beauty is degraded.
Environmentalists feel that much of this strip mining is unnecessary. A new
underground mining technology called longvall mining, developed in Western
Europe, permits 80-95% recovery of coal, a rate equal to that of area surface
mining.

During the debate surface mining proponents conceded that stripping
produces environmental damage in the short term; but, they argued that it can
be limited and repaired through reclamation. Estimates for the cost of
thorough reclamation range from just a few cents to several dollars per ton
of coal, depending upon the degree of reclamation and the total tonnage of
resource removed from a given area (reclamation costs per ton are extremely
sensitive and inversely proportional to the thickness of the coal wvein) .
Reclamation 1is more feasible and less costly for area mines in rolling or
flat land than for contour mines in mountainous or hilly terrain. This could
presage a shift in strip mine op" rations from the eastern Appalachian coal
fields to the central and western fTields. However, dt?* Environmental
Protection Agency has indicated that the feasibility of adequate reclamation
in the semiarid western lands has nor yet been demonstrated satisfactorily.

In the Onited States, meaningful reclamation 1is being done for jost
currently mined lands, following the pattern of success reported 1in Great
Britain and West Germany. In a recent report to the Senate Committee on
Interior and Insular Affairs, however, the Council on Environmental Quality
calculated that of the four million acres of land! that have been disturbed by
surface mining to date, more than half of them lie unreclaimed- Since much
of this land was disturbed prior to the promulgation of any Stace surface
mining regulations, the companies involved are no IcngoF liable for 1its
reclamation.

At issue in the surface mine debate is who should regulate the mining and
reclamation process. Until recently, surface mining was relatively
unregulated, although reclamation laws were on the uooks in most States by
the early 1960s. Environmental lobbies feel that State Jlaws are [largely

unenforced, ambiguous, hampered by lack of funds and personnel, and, in
general, too limited 1in coverage to providea comprehensive remedy for the
problem. Advocates oi: stripping, in contrast, feel that Federal rules would

undermine State and lo;al authorities that propose rational growth and land
development.

Another issue arises from the fact that 40% of the coal deposits are on
lands where the Government owns the mineral rights. (Moreover, these lands
contain 85% of the supply of environmentally desirable, low-sulfur coal.)
Coal and utility companies began buying up leases on coal rights in the
Northern Great Plains in the mid-1960s. Thus, re-examination of Federal
leasing policies for coal is crucial.

There has been strong public and <congressional support for Federal
legislation to control strip mining. Congress experienced extended deT js 1in
trying to pass a strip mining bill. Control bills were introduced as early
as 1940, and have been introduced 1in every Congress since 1960. In 1972, the
House passed a bill, but the Senate aid not act. In December 1974, a surface
mining bill, S. 425, was finally agreed upon by both houses, but was pocket
vetoed by President Ford at the end of the 93d Congress. The President
contended that the legislation would hinder coal production and be
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inflationary- Since the fuel shortages have prompted a vreappraisal of
surface mining legislation, the Pord Administration was concerned that any
restrictions on surface mining will impede increased <coal production. The
issue, then, 1is one of balancing energy needs and environmental costs.

Action on the surface mining issue 1in the 94th Congress included the
introduction of several new bills, some of which were virtually identical to

the joint conference bill, S. 425, of the 93dCongress. Bills S. 7 andH.R.
25 were the reintroduction of S. 425 (93d Congress) . S. 652 and its
companion bill H.R. 3119 were the Administration®s proposals. In a statement

issued by the Administration, 27 changes in the joint conference bill (S.
425; 93d Congress) were suggested; 8 of them were <classified as critical-
A ong these 8 changes were decreases in the per-ton tax on mined coal to
e .cablish an abandoned lands reclamation fund, changes in the streanm
siltation standards, aLd definition of certain ambiguous terms in the joint
conference bill and its successors, S. 7 and H.R. 25.

Secretary of the Interior Rogers C.B. Morton offered a statement on S. 7
and H.R. 25 to the House Interior Committee on Peb. 18, 1975 in which he
estimated coal production losses to be from 48 to 141 million tons during the
first full year of implementation of either strip mining bill. The same
statement was presented to the Senate Interior Comaitcee on Feb. 20, 1975 for
Mr. Morton by Assistant Secretary Jack Carlson.

Markup sessions for S. 7 and H.R. 25 were held during the week of Feb. 24,
1975. A joint conference met to consider the bills on Apr. 16, 18, 23, and
finished their work Apr. 29. The joint conference bill then went before the
House and Senate for final approval.

Major provisions in the surface mining regulation, proposal included the
following: (D) <ilowance of surface mining in alluvial valley floors, where
such activities will not jeopardize irrigated agricultural activities; ©
prohibition of surface mining in National Forests; (3) imposition of a tax in
the amount of 35 cents/ton on surface-mined <coal and 10 cents/ton on
deep-mined coal, for the establishment of an abandoned mine reclamation fund;
(4) exemption of anthracite coal mines from the provisions of the bill; and
(15 elimination of special unemployment compensation for persons dislocated
from their jobs Dby the administration and enforcement of the bill"s
provisions.

On May 20, 1975, President Ford vetoed H.R. 25, the Surface Mining Control
and Reclamation Act of 1975, citing unacceptable levels of Jost coal
production and unemployment as two of the primary reasons for returning the
measure to Congress. Sponsors of the bill asked Administration officials to
appear on June 3, 1975, before a Joint Committee consisting of members of the
House Subcommittee on Mines and Mining and the House Subcommittee on Natural
Resources. The Administration was asked to verify these projected
unemployment and production loss figures. Members of the Senate Subcommittee
on Natural Resources were invited to participate in the proceedings.

On June 11, 1975, H..R. 25 receiv"d override consideration in the House.
The major issue in the consideration was the accuracy of the Administration®s
assessment of the potential impact of the legislation on coal production and
industry employment, which had been offered in testimony before the House
Interior Committee, June 3, 1975, by Secretary of Interior Morton and PEA
Administrator Zarb. Although Administration officials were unable to
substantiate their impact estimates to the satisfaction of many members, the
Committee was unable to produce figures to refute those of the
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Administration. The floor debate concluded with neither the proponents nor
opponents of the bill being able to prove their own inpact estiaates or
disprove those of the opposition- The final vote narrowly failed to post a
two-third#s majority to override the Presidents veto. The vote was 278 to
143, with 1 voting "present,n and 12 not voting.

On Feb. 24, 1976, the House Interior Committee voted 28 to 11 to report
H.R. 9725, the Surface Mining Control and Reclamation Act, to the full House.
The bill was virtually identical to H.R. 25, its predecessor of the 94th
Congress, 1st session, which was vetoed by President Ford. Technical changes
by the Committee were made to correct typographical errors in the bill and
the language of Section 510 (b) (5), which vrestricted mining 1in alluvial
valley floors west of the one hundredth meridian west longitude., was altered
to exclude mines producing coal in commercial quantities one year prior to
the date of -enactment from the provisions of the Section. Further
consideration of H.R. 9725 was tabled by the House Rules Committee on Mar.
23, preventing the bill from being considered by the full House* The action
was seen as a major victory for the Ford Administration and the coal
industry, which have fought congressional efforts to institute Federal
standards to govern the reclamation of lands disturbed by the surface mining
of coal.

Senate legislation — 96th Congress
S. 1403 (Mr. Jackson, by reguest)

As introduced: Legislation to amend the following section of the Surface
Mining Control and Reclamation Actr P.L. 95-87.

Section 502(d) extends the maximum period during which the State or
Federal regulatory authority shall process ?.nd grant or deny a surface mining
permit from forty-two to forty-nine months;

503 (a) extends the period for submission of State programs to the Federal
agency from 18 to 31 months;

504 (a) extends the period forthe promulgation and implementation of a
Federal program for a State from 34 to 4lmonths following the date of
enactment of the Act.

Strikes the following sentence from the Act: "If State compliance with
clause (1) of this subsection requires an act of the State Jlegislature, the
Secretary may extend the period of submission of a State program up to an
additional six months."

In action on the bill, the Senate Energy and Natural Resources Committee
made the following changes including the controversial "Rockefeller"”
amendment:

The 42-«onth period contained in section 502(d) of the Act was extended
from the originally proposed 49 months to 54 months;

The 34-month period contained in section 504(a) of the Act was extended
from the originally proposed 41 months to 46 months.

"Rockefeller" amendments:
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Strike the following Jlanguage from sections 503(a)(7) and 701 (25):
503(a) (7) strike the phrase "regulations issued by the Secretary pursuant
to"™; 701 (25) strike the phrase ™"and regulations 1issued Dby the Secretary
pursuant to this act."”

The "Rockefeller™ amendments would allow the State to assume enforcement
of surface mining reclamation by promulgating regulations that are consistent
with the provisions of the Act without those regulations being consistent
with the regulations promulgated by the Secretary of the Interior.

In the Committee* additional language was added to S. 1403 which allowed
for the implementation of a Federal Jlands program coincident with the
implementation of a State program pursuant to section 503 or a Federal
program pursuant to section 504 of the Surface Hining Act.

Minor changes were also made in the Title of the Act to accommodate the
proposed changes of the "Rockefeller"” amendments to sections 503 (& (7) and
701(25) .

All of the amendments made in Committee remained unchanged 1in Senate floor
action on the bill with the following exception:

Section 502 of the Surface Mining Control and Reclamation Act of 1977 was
amended by adding the following language:

"(@ Notwithstanding any other provision of this section, each Stcte
shall, to the greatest extent possible, have principal responsibility for the
inspection of mines during the period of time pricr to the submittal of State
plans for approval. Such responsibility shall remain with each State until
such tine as the Secretary shall furnish personnel assistance to the States
in carrying out this responsibility upon request of the State regulatory
agency."”

As amended, S. 1403 passed the Senate Sept. 11, 1979, and was referred to
the House Committee on Interior and Insular Affairs.

House legislation - 96th Congress

H.R. 4728: A bill to amend the Surface Mining Control and Reclamation Act
of 1977.

H.R. 4728 1is identical to S. 1403 (is introduced) and provides for
extensions of the deadlines for the submission of State programs and approval
of those programs, but does not provide for any changes in the Act that would
release the States from promulgating regulations consistent with those
promulgated by the Secretary of the Interior.

Latest Action

As of Oct- 10, 1979, the House Ir.terior Committee had scheduled no action
on either of the bills.

By request, the General Accounting Office examined several internal memos
of the Office of Surface Mining written during the period that S. 1403 was
being considered by the Senate- Many of these memos were printed in the
Congressional Record of far. 27, 1980, pages S3104 to S3115. The 1information
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in the neios suggests numerous improprieties by the Office of Surface Mining
including direct lobbying of Congress in order to defeat S. 1403, using
appropriated funds to muster support among several environmental
organizations against passage of the bDbill, and trying to influence
congressional support against the legislation by selectively allocating OSM
State contract funds.

The Department of Justice, at the request of Congress, has supplied the
Federal Bureau of Investigation with copies of the memos so that the bureau
might look into the possibility of criminal misconduct.

Regular-ion

Virtually all of the- provisions of S. 1403, passed by the Senate during
the first session of the 96th Congress and referred to the House Interior and
Insular Affairs Committee, are now attached as amendments to the Maritime
Tonnage Measurement Act (H.B. 1197). The amendments would eliminate the
requirement that the individual States, in order to assume primacy of surface
mining regulation within their boundaries, enact legislation that is
consistent with the regulations promulgated by the Secretary of the Interior,
through the Office of Surface Mining.Instead, the States would only be
required to provide regulation of theindustry which is consistent with all
of the provisions of the Federal Surface Mining Control and Reclamation Act
of 1977, P.L. 95-87. In addition to this change in the Federal law, three
other amendments to the surface mining law were included in H.R. 1197. The
first was intended to further protect alluvial-valley floor areas in the
Western Onited States, the second to protect prime farmland in the Midwestern
and Eastern part of the U.S., and the third wouldallow surveyors to be
eligible to prepare the miningand reclamation plans, in addition to
registered professional engineers and geologists, which 1is currently the case
under the existing law.

LEGISLATION
P.L. 95-87 (H.R. 2)

Regulates surface coal mining operations through a permit program
administered by the Secretary of the Interior. Reguires applicants to meet
minimum environmental protection performance standards. Allows States to
establish surface mining control programs at least as stringent as minimum
Federal standards. Includes provisions v.o fund mineral resources research
programs and to provide for reclamation cf abandoned mine sites.

H.R. 2 was reported, with amendment, by the Committee on Interior and
Insular Affairs on Apr- 22, 1977. Passed the House, amended, on Apr. 29,
1977, by a vote of 241-64. Passed the Senate, amended, in lieu of S. 7, on
May 20, 1977, by a vote of 57-8. Signed into law (P.L. 95-87) on Aug. 3,
1977.

As it was introduced, H.R. 2 was very similar to H-B. 13950, the last bill
to receive any action in the 94th Congress. Amendments were made by the
House Interior Comwittee to five of the seven titles in the bill. The most
substantive changes were made to Title 5, including the following:

1. Section 503(a). Non-Federal land.
This subsection was amended to make it clear that a
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State normally has jurisdiction over surface mining on
non-Federal lands under the Act unless the State enters into
an agreement with the Secretary to exercise jurisdiction
over Federal coal pursuant to sections 521 and 523.

This section remained essentially the same in the final version of the bill.
(This language 1is also consistent with tenative arrangements which have been
made between the States of Wyoming and Colorado and the Department of the
Interior.)

2. Section 510(b) (3). Hydrologic impacts.

Under H.E. 2, prior to approval of a permit application,
the regulatory authority is to make an assessment of the
cumulative hydrologic impact of all mining in the area
of concern. The committee amendment clarifies the test
to be applied to this review. The words "sigrificant
irreparable offsite” damage have been deleted in favor of
language that specifies that the mine is to be designed to
prevent damage to the hydrologic balance outside the permit
area.

The language in the final version of the bill is essentially the same.

3. Section 510(b) (5)- Alluvial valley floor modification.
H.R. 2 and the committee amendment contain a prohibition

on mining of alluvial valley floors- areas of agricultural
significance in the Western United States— 1in certain
circumstances. In addition to adding clarifying language
in subsection (A) . the committee amendment 1incorporates
the test that operations off alluvial valley floors but
afffcct water systems that supply such valley floors should
“hot materially damage”” the supply systems. The phars”
Mnot adversely affect”” was deleted 1in order to avoid a
possible interpretation that any operation off an alluvial
valley floor may have some adverse effect on the water
system that supplies an alluvial valley lloor.

The language 1in thefinal version of the bill is essentially the sane.

4. Section 510(b) (6). Surface owner consent over privately
owned coal.

The committee amendment includes a new condition for
permit approval designed to assure that coal rights which
have been served from the surface estates will not be
surf, e mined unler > the parties to the severance, or the
surface owner or his assignee, contemplated that the coal
would be extracted by surface mining methods.

The language 1in thefinal version of the bill is essentially the same. (This
provision of the bill 1is designed to abrogate the rights of companies with
coal rights under the broadform deeds now 1in existence 1in seme of the
Applachian states.)

5. A new subsection 515(b) (7) was adopted which specifies
certain standards concerning soil preservation and
reconstruction by horizons. These standards apply only to the
highly productive prime agricultural lands which have been
and are being used for agricultural production. The standards
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are designed to assure full reclamation of the natural
productivity of these lands.

The language in the final version of the bill is essentially the same.

6. The committee amendment to subsection 515(c) removed the
variance procedure for aountaintop mining operations,
reduced the economic, land development and other tests
required as justification for such an operation and broadened
the applicable post-mining land use to include all types of
agriculture. The subsection specifies that a permit is
reguired, and this 1is tho same permit required under sections
507 and 508 and the same hearing and other procedures apply.
7. The committee amendment deletes the discretionary capability
of mine operators on steep slopes to place the spoil from
the first short cr initial block rut on the dovnslope
immediately below the bench.

The language in the final version of the bill is essentially the same. The
final language further requires that the placement of excess spoil Dbe
designed by a registered engineer 1in conformance with professional standards.

8. Section 520 (d). Attorney"s fees related to citizen suits.
The committee amendment authorizes the award of attorney *s
and expert witness fees to any party to tne litigation.

The language in the final version of the bill is essentially the same. The
provision also requires that in cases where a temporary restraining order to
preliminary injunction is sought, the court may require the filing of a bond
or equivalent security in accordance with the Federal Rules of Civil
Procedure. This requirement could act to discourage the filing of frivolous
suits.

9- Se ion 522 (@ () - The designation of "grandfather™*.
uoth H.R. 2 and the committee amendment require implementation
of a system for designated areas unsuitable for surface
coal mining. H.R. 2 "grandfather™ existing operations and
those for which there were substantial legal and financial
commitments prior to September 1, 1?74. The applicability
of the grandfather to operations where there has been
a substantial legal and financial commitment is updated
to January 4, 1977, in the committee amendment.

The language in the final version of the Dbill is essentially the same- As
finally passed, F.R. 2 exempts operations for which a substantial legal or
financial committment were made prior to January 4, 1977.

10. Section 522(e). Mining in national forests

The committee amendment includes an exception to H.R. 2#s
prohibition of coal strip mining in national forests.
Onder the committee amendment, surface coal mining operations
may be permitted on national forests lands, without significant
forest cover *est of the 100th meridian if the Secretary
determines there are not other specified values incompatible
uith surface mining and the Secretary of Agriculture
determines that surface mining 1is in compliance with
certain specified laws. Surface operations and impacts



/N

. - CHS- 9 IB7UQ07U OPDATE-10/29/80

incident to an underground coal nine are permitted.
Surface mining 1s prohibited within the boundaries of
the Custer National Forest.

The language in the final version of the bill is essentially the ssise.

11. Section 701(2). "approximate original contour".

The definition of "approximate original contour™ is
modified in the committee amendment to establish clearly
that the concept includes the terrace shaping of the
spoil and leaving access roads.

The language in the final version of the bill is essentially the same.

The following is a list of the more significant flocc amendments to the
Surface Mining Control and Reclamation Act, H.R. 2.

1. ADOPTED: The Secretary of the Interior is reguired to
return 50% of the Federal reclamation fee on mined coal to
the State where the coal was mined; whereas the bill originally
gave him discretionary authority to do so.

2. ADOPTED: Reclamation funds can be used to prevent acid
water damage and Indian reservations are eligible to use
reclamation funds in the same manner as States.

3. ADOPTED: The authority of the Secretary of the Interior
to designate lands as unsuitable for non-coal mining 1is
limited to lands within the National Forests rather than all
public lands.

4. ADOPTED: Informal conferences are permitted, instead of
mandatory public hearings, on objections to mining permits.
5. REJECTED: A 5-year moratorium on strip mining on prime

agricultural lands was to be imposed and a study conducted
of farmland reclamation techniques.

6. ADOPTED: Mining is permitted in alluvial valley only for
mines actually in commercial production in the year preceding
enactment of the bill.

7. ADOPTED: Public hearings are required within 110 days after
an operator receives a cessation notice.

S. 7 (Metcalf et al.)

Regulates surface coal mining operations through a pernmit program
administered by the Secretary of the Interior. Requires applicants to meet
minimum environmental protection performance standards. Allows States to

establish surface raining control programs at least as stringent as mxnimum
Federal standards.

Establishes an Abandoned Mine Reclamation Fund to reclaim lands formerly
used in mining operations. Introduced Jan. 10, 1977; referred to the
Committee on Interior and Insular Affairs. On May 20, 1977, the measure was
indefinitely postponed in the Senate and H.R. 2 was passed in lieu.

The following is a summary analysis of the Senate version of the Surface
Mining Control and Reclaaatiou Act of 1977 (S. 7). Changes made by the
Senate Committee on Energy and Natural Resources to the bill, as it was
introduced in the Senate, included the following:

1. As introduced, S. 7 contained a very controversial provision labeled



CBS-10 IB74074 OPDATE-10/29/80

the "Mansfield amendment,"” which imposed the following vrequirement on the
regulatory authority* in instances where the ownership of the surface of
Western lands was privately owned and the coal jJsubjacent to the land was
federally owned, the bill would have prohibited the leasing of the federally
owned coal, even in instances where the surface owner would have granted his

permission. This provision was changed in committre markup to allow the
operator to mine Federal coal under private surface if the written permission
of the surface owner is first obtained. The mendaent also “eguired the

Secretary of the Interior to avoid, wherever possible, leasing lands for coal
development if the owners of the surface expressed a preference against the
leasing of any such lands for surface coal raining. The language in the t. nal
version of the bill is essentially the sane as that in the reported version.
Section 714 of the bill requires the written permission of the surface owner
or the deposit of the appraised value of the surface owner®s interest in the
Onited states district court by the lessee and the final execution of the
settlement of the rights of the two parties.

2. Section 402 of the bill, as introduced, contained the provisions for
the initial regulatory procedures. This section outlined the timetables for
compliance with the provisions of the legislation. As introduced, the bill
contained no exeojptiOLS for mine operators regardless of the size of their
operations. In an amendment to the Dbill, the Senate Committee on Energy and
Natural Resources included a variance for small and intermediate sized
operators which, in effect, stated that these operators, if they were not
producing in excess of 200,000 tons of <coal annually, would not have to
comply with the provisions of the bill until 30 mentits from the date of
enactment. This amendment was altered 1in floor action 1in thefollowing
manner: Instead of allowing the mine operators 30 months to comply with, tha
requirements of the legislation, it only allows .he® 24 months and the
exemption itself would be extended only to operiite,s producing 100/G0O"CY tons*
or less of coal annually.

3. As introduced, S. 7 contained stringent provisions regarding the
restoration of the approximate original contour of the land. In instances 1in
which a company was engaged in mountaintop removal, this section of the bill
did allow the mine operator to vary fro the standard requirements of the
legislation to the extent that the mined area could e graded to a gently
rolling topography wilh inward drainage except at specified points, and the
land could be used for -either agricultural purposes or for industrial,
commercial, residential, or public facility uses, Kk / such action,however,
did require the issuance of a variance by theregulatory authority. In che
reported bin, the mine operator is not required to obtaxn a variance 1in
order to * claim the mined area with this post-mining Jland wuse in mind-
Onlike the original bill, the reported version does not require that in order
to qualify for such a variance, the permi t area must have been included Iin a
land use plan prior to the actual mining. The language merely states that
the reclaimed area must be "capable™ of supporting post-mining agricultural,
industrial, commercial, residential, or public facility uses...."

4. The original language of S. 7 westablished a reclamation fund for
abandoned lands which, would have been generated by levying a tar on coal
produced on Federal lands. The asount of the tax was originally z <ce”s/ton
of Federal coal produced by surface mining methods and 15 cents, of
Federal coal produced Dy underground methods. This requirement was ranged
by the Committee in the following manner: the funds for the establishment of
the abandoned mines reclamation fund are to be established by a tax of 35
cents/ton for all coal produced by underground mining methods, or 10% of the
value of the coal at the mine as determined by the Secretary, whichever 1is
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less. No reclamation fee 1is assessed on lignite production. The language 1in
the final version of the bill is the same as that in the report.

5. In an amendment to Section 416 (Surface Effects oi Underground
Mining), the Committee added a provision which called upon the Secretary of
the Interior, when promulgating the .cules and regulations directed toward the
surface effects of underground mining, to consider the distinct differences
between surface coal mining aud underground coal mining. Language was also
added which stated that any rules and regulations issued pursuant to the Act
should not be in conflict with or supersede any provision of the Federal Coal
Mine Health and Safety Act of "969 and the Secretary would be further
required to obtain the written covcurrence of the head of the department
uhich administers the Mine Safety Act prior to issuing any regulations. The
committee amendment was retained i1 the final version of the legislation.

6. As introduced, S. 7 contained language that mining operations west of
the 100th meridian would not be pe.raitted if any such mining would have
"substantial adverse effect on alluvial valley floors underlain by
unconsolidated stream laid deposits where farming can be practiced in the
form of irrigated, flood irrigated, or naturally subirrigatect hay meadows or
other crop lands (excluding undeveloped range lands), where such valley
floors are significant to the practice of farming or vranching operations,
including potential farming or ranching operations if such operations are
significant and economically feasible.”™ Although this language was retained
in the committee vreport, Tfurther Jlanguage was added that provides an
exemption to this provision for mining operations which had produced coal in
commercial quantities in the year preceding the enactment of the Act or those
mining operations for which a substantial 1legal cr financial committment had
been made vcior to Jan. 1, 1977. This; language nas essentially unchanged by
subsequent xloor action by the full Senate.

7. T° f the timetables forcompliance which were established in the
original ven>. of a till were lengthened by the Committee during markup.
As reported, the *11 requires, under Section 402, that all State-regulated
surface coal mining operations comply with the provisions of the
environmental protection performance standards within 6 months e\fter the date
of enactment of the Act. As introduced, the bill required compliance upon
the date of its enactment. Under Section 403, each State wishing to assume
the exclusive jurisdiction over the regulation of surface mining operations
is given 10 months, to demonstrate, through the submission of a State program,
that it has the capability of carrying out the provisions of this Act. Under
Section 404, the Secretary shall have approved or disapproved a State program

within 6 months following the date xhat the program was submitted to him. It
the Secretary disapproves a State program, in whole or in part, the State
shall have 60 days to resubmit a revised program to the Secretary. The

Secretary shall i jpleaent v Federal program for a State no [lat.er than 30
months after the date of t”a :tment if the State fails to submit 1its own
p-ogram within !8 months after thedate of enactment or fails to resubmit an
acceptable program within 60 _days following the disapproval of its initial
program. The Secretary may extend the period for the submission of a State
program up to six months. (Sections 403 and remained essentially the
same as the introduced version.)

8. As S. 7 was introduced, the approval of the State progranms,
promulgation of Federal programs, or the implementation of the Federal lands
programs pursuant to the provisions of the Act would_have constituted a major
action within the meaning of Section 102(2) (C) of the National Environmental
Policy Act of 1969. This provision of the Surface Mining Control and
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Reclamation Act was changed by the Committee in markup, therefore any such
action pursuant to the legislation does not constitute a aajor action under
":he aforementioned section of the National Environmental Policy Act of 1969.
The language contained in the committee report was vretained 1in the final
version of the bill.

9. in the original Senate bill, the following amounts would have been

granted to the States for the purpose of assisting such States in developing,
administering, and enforcing State programs under the act: The first year -

80% of the total costs incurred; the second year — 60% of the total costs
incurred; the third and fourth years - 40% of the total costs incurred. (No
assistance after the fourth vyear.) This provision was changed by the
Committee during markup in the following manner: The percentages of the
costs assumed by the Federal Government during the Tfirst and second vyears
remains the same. In the third year and each year thereafter, the Federal
Government assumes 50% of the cost of the aforementioned actions by the
States. The language contained in the Committee report on S. 7 was vretained

in the final version of the bill.

On Thursday, June 30, the Senate and House conferees completed action on
H.R. 2. Among their actions, the conferees:

Adopted House language on Title VI — Designation of Lands Unsuitable for
Noncoal Mining - after deleting language relative to national forests.

Adopted H iuse language limiting research institutes to coal research.

Adopted a reclamation fee on lignite of 2% of the value of the coal at the
mine or 10 cents per ton, whichever is less.

Agreed that inspections during the interim program be perfi med without
advance notice but that the Secretary has discretionary a.hhority to have
them made.

Adopted House language to assure that grandfather permit renewals for
operations in existence on alluvial valley floors are for the life of the
operations.

Agreed to delet.; language requiring that notice of 1inspection be given to
State and county governments.

Agreed to require inspections at leastonco every 6 months during the
interim program.

Agreed to language requiring States to comply with "rule:; and regulations
issued by the Secretary pursuant to this Act."

Adopved language that requires the regulatory authority to issue a pernmit
for mining on prime farmland after making a finding 1in writing that the
applicant has the technological capability to restore the mined area within a
reasonable time to "equivalent or higher levels of yield as non-mined prime
farmland soils in the reconstruction standards™ in the Act.

Adopted House language on surface owner protection in
federal-coal/private-surface situations.

Adopted House language relative to a study of Indian lands, with a proviso
that the jurisdictional states of such lands will not change during the
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Adopted language relative to private-coal/private-surface situation that
if the land conveyance "does not expressly grant the right to extract coal by
surface mining methods, the surface/subsurface legal relationships shall be
determined in accordance with state law.” Also agreed to Jlanguage stating
that the regulatory authority 1is not expected to adjudicate property rights
disputes.

Adopted essentially the Senate definition of prime farmlands.
Adopted House language on special bituminous coal mines.

Adopted essentially the Senate language on alluvial valley floors,
including the W.ullop amendaent on land exchanges. Also adopted a proviso on
land exchanges where fee coal is involved.

Adopted the Senate grandfather clause for prime farmlands. Also adopted
language making prime farmland provision effective upon enactment.

Adopted language reguiring highwalls to be covered, but permitting spoil
to be placed on the bench under the same conditions as are provided in the
mountaintop provision.

Adopted language in Section 711 - Experimental Practices - to allow
private, commercial, industrial, and residential post-mining land uses to be
experimented with in highwall areas.

Adopted House language to permit mining within 500 feet of active or
abandoned underground mines if approved by the regulatory authority and MESA.

Adopted Senate language permitting the vregulatory authority to pernmit
retention of natural Dbarriers part of the reclamation performance
standards.

Adopted Jan. 1, 1977, as effective date of legislation.

Agreed t.o language reguiring daily door-to-door notice of blasting.

Agreed to strike language that would have permitted the Secretary to
deduct a penalty from an operator™s performance bond.

Adopted Senate language in subsection 521(a) (h) relative to shutdown
orders.

Adopted language making the Secretary®"s actions relative to approval of a
State program of promulgation of rules and regulations subject to judicial
review in the District Courts.

Adopted language to allow the Secretary to award attorney"s fees 1in cases
he decides.

Agreed to delete language making the provision on designation of areas
unsuitable for surface coal mining applicable to national forests in Alaska.

Adopted Senate langi ige regarding Secretary®"s authority to -enforce State
programs.
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Agreed to language to assure that workers* compensation laws are not
affected by the Act.

Adopted Senate language to allow a sliding scale for cost-sharing with the
states.

Agreed that lands controlled by the Tennessee Valley Authority would be
considered federal lands for the purposes of the bill.

H.R. 4018 (Evans of Delaware)

Sections 138 and 139 amend Title VIIlof the Surface Mining Act and
increase the nuuer of coal research laboratories from 10 to 13, with
attendant increases in author-ned funds. IntroducedFeb. 24, 1977. Reported
from the Committee on Ways and Means  (H.Rept. 95-429) on June 16, 1977.
Measure passed House, amended, on July 18, 1977. Measure passed Senate,

amended, on Oct. 6, 1977. House agreed to Senate amendment, with amendment,
on October 13, and conferences were scheduled in both Houses.

S. 2672 (Ford et al.)
Increases assistance- to small mine operators from $150 million to $245

million over the next 15 years. Introduced Mar. 6, 1978; referred to the
Committee on Energy and Natural Resources.

HEARINGS

U.S. Congress. House. Committee on Interior and msular Affairs.
Subcommittee on Mines and Mining. Regulation of strip mining.
Hearings, 92d Congress, 1st session, on H.R. 60 and related
bills. Washington, U.S. Govt. Print. Off., 1972. 890 p.

Hearings held Sept. 20...Nov. 30, 1971.

U.S. Congress. Senate. Committee on Interior and Insular Affairs.
Regulation of surface mining operations. Hearings, 93d Congress,
1st session, on S. 425 [and] S. 923. Mar. 13-16, 1973 .
Parts 1 and 2. Washington, U.S. Govt. Print- Off_., 1973.

1410 p.
U.S. Congress. Senate. Committee on Interior and Insular Affairs.
Subcommittee on Minerals, Materials and Fuels. Coal surface

mining and reclamation. Hearing, 93d Congress, 1st session.
Apr. 30, 1973. Washington, U.S. Govt. Print. Off., 1973.
05 p-

Surface mining. Hearings, 92d Congress, 1st session, on §. 77,
S. 630, S. 993, S. 1160, S. 1240, S. 1498, S. 2455, and S. 2777;
pending surface mining legislation. Parts 1 and 2.

Uashington, U.S. Govt. Print. Off., 1972. 882 p.

Surface mining. Hearings, pursuant to S. Res. 45; a national
fuels and energy policy study, 92d Congress, 1st session on
S. 2777 and S. 3000. Peb. 24, 1972. Part 3. Washington, U.S.
Govt. Print. Off., 1972. p. 883-1173.
"Serial no. 92-13"
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gEPORTS_AND_CONGRESSIONAL<DOCUHEHTS

U.S. Congress. Senate. Committee on Interior and Insular Affairs.
Coal surface Mining and reclamation. Washington, U.S. Govt.
Print. Off., March 1973. 143 p.

At head of title; 93d Congress, 1st session. Committee print,
"Serial no. 93-8(92-43)""

Factors affecting the use cf coal in present and future
energy markets. Washington, U.S. Govt. Print. Off., 1973.
43 p.

At head oftitle: 93d Congress, 1lstsession. Committee
print.
>Serial no. 93-9(92-441"

The issues related to surface mining. Washington, U.S.
Govt. Print. Off., December 1971. 255 p.

At head oftitle; 92d Congress, 1lstsession. Committee
print.

"Serial no. 92-10"

Legislative proposals concerning surface mining cf coal-
Washington, U.S. Govt. Print- Off., Sept. 1, 1971. 25 p.
At head oftitle: 92d Congress, 1stsession. Committee
print.

Surface Mining Reclamation of 1972; report to accompany
S. 425. Washington, U.S. Govt. Print. Off., 1973. 94 p.
(93d Congress, 1st session. Senate. Report no. 93-402)

U.S. Council on Environmental Quality. Coal surface mining and
reclamation: ar. environmental and economic assessment of
alternatives. Prepared at the request of Henry M. Jackson,
chairn an, Committee on Interior and Insular Affairs, United
States Senate, pursuant to S. Res. 45; a nati”™ il fuels and
energy policy study. Washington, U.S. Govt. Print. Off.,
1973. 143 p.

At head oftitle: 93d Congress, 1lstsession. Committee
prin\..
"Serial no. 93-8 (92-43)"

OTHER_COMRESSIONAL_ACTION

N/A

CHRONOLOGY_gF_RVENTS

03/06/78 - s. 2672 was introduced, which would increase assistance
to small mine operators from $150 million to $245
million over the next 15 years.

037/00/78 — Deadlines for compliance with the provisions of
the Act will become effective in May 1978. The
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Office of Surface lining has been unable to
establish its inspection and regulatory programs
due to lack of funding caused by a delay in
enacting a supplemental appropriations bill which
also contained the funding for the B-1 bomber.

12/13/77 - The Office of Surface Mining Reclamation and
Enforcement (OSM) 1issued its final interinm
regulations pursuant to the Surface Mining Law,
P.L. 95-87. Since then, the National Coal
Association, along with coal mine operators have
filed approximately 11 suits against the OSH
alleging that the regulations go beyond the intent
of the Law and have generated undue hardships,
especially for small mine operators.

08/03/77 - H.R. 2 signed into law (P.L. 95-37) .

07/21/77 - House conference report on H.R. 2 (H.Rept. 95-493) was
approved by a vote of 325-68.

07/20/77 - Senate conference report on H.R. 2 (S.Rept. 95-337)
was approved by a vote of 85-8.

06/30/77 - Senate and House conferees completed action on
H.R. 2 (see legislation section for details of
changes made in the bill) .

05/20/77 - The Senate passed S. 7 (57-6) . The Senate also passed
H.R. 2, after striking all provisions after the enacting
clause and inserting the language of S. 7.

05/10/77 - S. 7 reported to the Senate from the Committee on
Energy and Natural resources (S.Rept. 95-128).

05/05/77 - H.R. 2 discharged in the Senate by the Committee on
Energy and Natural Resources. The measure was held at
the desk.

05/02/77 - Surface mining bill S. 7 reported by Committee on Energy
and Natural Resources.

0h/29/77 - Surface mining bill H.R. 2 was approved by the House
(241-64).

04/26/77 - H.R. 2 was reported by the House Rules Committee

with an open rule allowing one hour of general debate.

04/20/77 - Markup of S. 7 by the Committee on Energy and Natural
Resources, with further markup tenatively scheduled for
Monday, May 2, 1977.

04/19/77 - H.R. 2 was reported from full House Interior Committee,
including the following changes:

I. The definition of “approximate original contour””is
modified in the Committee amendment to establish clearly
that the concept includes the terrace shaping of the
spoil and leaving access roads.
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2. Variances have been included in the bill to allow
mining in National forests under certain conditions.

3. A new subsection was added to the environmental
protection performance standards, which reguires the
reconstruction of or suitable substitutes for the
various horizons of soil in prime and unique
agricultural lands -

4. The regulatory authority will be allowed to use its
discretion when determining whether citizen complaints
are worthy of holding a public hearing.

5. Regarding alluvial valley floors, the Committee added
language that would prohibit mining in alluvial
valley floor areas of agricultural significance.
Furthermore, the Committee included language authorizing
the regulatory authority to restrict mining outside
alluvial valley floors but that could adversely
affect the water supply to any such valley floor.

The Committee ?imendment also contains an expanded
"grandfather clause”™ exempting certain operations in
alluvial valley floors if the operatio *re already
in effect and producing coal during thv ,-*ar preceding
the enactment of the Act or if large financial
commitments had already been made for the establishment
of such a mining operation.

6. Modifications have been made to Section 711 to allow
the Secretary of the Interior to permit experimental
practices in land reclamation providing that the
Secretary examines and approves each proposed plan
individually.

03/24/77 - House Interior Committee printed a revised version
of H.R. 2 - a committee print.
03/701/77 03/03/77 - Hearings held on S.7.
02722777 02/25/77 - Hearings held on H.R. 2.
02/08/77 - The House held its first day of hearings on its bill,

H.R. 2. Secretary Andrus was also ”“resent at these
proceedings and offered testimony very similar to that
offered to the Senate on the previous day. Also presei t

at the hearings was the Honorable Milton Shapp, Governor

of Pa. The Governor emphasized the fact that Pa.

presently has a law almost identical to the Federal
proposal and that the implementation of their law has not
caused any coal production Jlosses. Information, along

with a slide presentation, was also provided by Mr. William
Guckert, a state official in charge of coal mine reclamation.
Mr. Guckert suggested that it is entirely possible for
operators to restore economically the approximate original
contour and eliminate any highwall remnants.

o2/707/77 — The Senate held its first day of hearings on the bill,
S. 7. The primary witness at the proceedings was the
Honorable Cecil Andrus, the newly appointed Secretary of
the Interior. The Secretary emphasized that the new
Administration wants to cooperate in every way possible
with the Congress in establishing a strong, comprehensive,
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and workable surface mining bill. The Secretary suggested
some changes in the legislation including the elimination
of the "Mansfield amendment™ and changes in the language of
the provisions dealing with the alluvial valley floors in
the Restern coal mining stater.

01/10/77 -01/12/77 - The House Interior Committee held briefings on
the guestion of Federal regulation of surface mining.
Leaders of the coal mining industry attended. Participants

included Hr. lan MacGregor, an official of the National
Coal Association and Chairman of the Board of AMAX
Corporation and Mr. Edwin Phelps, President of Peabody Coal
Company, the Nation 3 largest producer. Also present were
representatives of various environmental groups and
organizations representing residents of coal raining
districts affected by mining.

09/15/76 - H.R. 13950 was denied a rule by the House Rules
Committee by a vote of 9-6.
08/31/76 - H.B. 13950 was reported by the House Interior
Committee.
03/23/76 - Further consideration of H.R. 9725 was tabled by the House

Rules Committee.

02/24/76 — The House Committee on Interior ard Insular Affairs
reported H.R. 9725, the Surface Mining Control and
Reclamation Act, to the full House.

12/04/75 - The House Committee on Interior and Insular Affairs voted
24-14 to put H.R. 9725, the new Surface Mining Control and
Reclamation Act on its Calendar. Action on the bill,
however, will not take place until the next session
of Congress, probably in January 1976.

06/10/75 - Motion to override veto failed of passage in the House,
278-143.

05/20/75 wm President Ford vetoed H.R. 25, the Surface Mining Control and
Reclamation Act of 1975.

04/16/75 - Joint Conference considered the surface mining bills,
Il.R. 25 and S- 7.

04/09/75 - A caravan of truckers, representing coal mining interests,
drove to Washington, D.C. from many of the Eastern coal mine
areas to protest the strip mining bills S. 7 and H.R. 25.
Upwards of 60 coal trucks circled the White House and
Capital with air horns blowing and carrying protest signs
and banners.

12/31/74 - Surface Mining * M, S. 425, was pocket vptoed.
12/16/74 - Senate agreed to S, 425 Joint Conference Report No.
93-1522.

12/13/74 - House agreed tc S. 425 Conference Report No. 93-1522.



12/09/74

08/07/74

07/25/74

05/14/74

11712773

10/09/73

09/10/73

09/00/73

06/03/73

05/15/73

05/00/73

04/30/73

03/16/73

10/00/72

CRS-19 IB74074 UPDATE-10/29/80

In the House, the Joint Conference Report failed under
suspension of the rules.

Conference Committee beaan meeting on H.R. 11500 and
S. 425.

The House passed H.R. 11500 by a vote of 298 to 81,
culminating six days of floor debate that began on July 17.
In the process, the house voted down H.R. 12989 by 156 to
255, and H.ii. 15000 by 69-336.

Full Conmittee on Interior and Insular Affairs completed
19 days of public markup on H.R. 11500, which began on
Feb. 20, 1974; the Committee reported it favorably, 26 to
15.

Joint Interior Subcommittees on Mines and Mining and on
the Environment reported a clean bill (H.R. 11500) to the
full Committee having held 29 days of public markupafter
Aug. 2, 1973 on a new bill (Draft Ho- 3)

The Seriate passed S. 425 by a vote of 82 to8.

The Senate Committee on Interior and Insular Affairs
completed 10 days of public markup on S. 425.

The Senate Interior Committee unanimously reported S. 630,
but the 92d Congress adjourned before rhe Senate took any
action on it.

The Senate Committee held three days of hearings on coal
policy issues, which included the potential impact of Federal
Surface mining legislation on coal development.

Joint Subcommittee couplet.ed six days of hearings, which
had begun on Apr. 9, 1973.

Joint Interior Subcommittees inspected Western coal
surface mining sites. This continued the April 1973
inspection of coal surface nines and reclaimed areas in
the Eastern States.

The Senate Interior Committee held hearing on report of
Council on Environnental Quality, entitled "Coal Surface
Mining and Reclamation- An Environmental and Economic
Assessment of Alternatives."”

The Senate Interior Committee held four days of hearings on
S. 425, S. 923, S. 1163, S., 1185, S. 1612, and S. 946,
beginning on Mar. 13.

The House passed H.R. 6482 by 265 to 75, but the 92d Congress
adjourned before the Senate took any action on its bill.
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LEGISLATIVE SUMMARY

SB 843 "An Act rela.ting to surface coal mining and the surface
effects of underground coal mining; and providing for
an effective date."”

The bill proposes to add a new chapter to AS 41..

Sec. 41.45.010 Basic finding that the state is best able to regulate
surface coal mining and reclamation under the U S. Surface
Mining Control and Reclamation Act of 1977 The purposes
of the bill include: assuring the responsible extraction of
coal, the reclamation of coal mining areas, protecting the
rights of surface owners, minimizing degradation of land and
water and assuring appropriate public participation in the
regulatory process.

.020 Vest juri.sdiction over surface coal mining and reclamation
operations 1in the Commissioner of the Department of Natural
Resources.

.030 Enumerates general duties, including adoption of regulations,
issuing permits, holding hearings, 1issuing orders, 1inspections,
prepare reports, receive grants, participate in tht abandoned
mine land nrogram, roordination and cooperative agreement
with other agencies

.040 Regulations adopted or permits issued may vary for a particular
condition, type cf coal, or area of the state.

,050 Employees administering or a private contractor may not have
a direct or indirect financial interest 1in an underground
or surface coal mining operation. Prescribes a designation
of a class A misdemeanor 1if a person knowingly violates this
section. (NOTE: $5,000 fine and a jail sentence of one year).

.060 Requires coal, mine operators to apply for a permit to conduct
surface coal mining and reclamation operations beginning 8
months after approval of the state"s program.

Ef the Alaska program is disapproved and the federal program

has not been promulgated, existing operations which comply

with the federal statute may continue. Permits which lapse
during this period will continue in full force until promulgation
of a federal program.

.070 Permits will be issued for five years. The Commissioner can
issue a permit for a lenger period if the applicant shows that
it is necessary in order to obtain financing for equipment or
to open the operation.

A permittee is required to commence operations within 3 years
after the permit 1is issued. This can be extended if the
permittee show litigation 1is precluding commencement

of operation or threatens substantial economic loss or for
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reasons be",end the control, fault, negligence of the permittee.
If the coal is to be mined for use in a synthetic fuel facility
or specific major electric generating facility, surface mining
is considered to have begun at. the time construction of the
facility 1is begun.

080 Provides that permits carry a right of successive renewal with
respect to areas within the boundaries of the original permit,
subject to a burden of proof on the opponents of renewal to
demonstrate that the operation 1is not in compliance with
regulatory requirements.

Renewals 1involving new land areas require the same procedures
and standards as apply to new permit applications.

Application for permit renewal must be received by the
Commissioner at least 120 days before expiration of the permit.

IfT the application 1is received at least 120 days before
expiration and the permittee has complied with the bonding
requirement the operation may continue under the permit after
the expiration date until a final administrative decision on
the renewal 1is made.

090 Allows the Commissioner to set a fee schedule for a new permit,
permit renewal, or transfer permit, applications; requires that
the fees not exceed the actual or anticipated costs of reviewing
the application.

100 Requires the public filing of permit applications and copies
of all materials fTiled under this chapter; with the exception
of designated confidential information.

110 Requires the Commissioner to adopt regulations relating to
the contents of permit applications consistent with the

requirements of the federal progranm. These must take 1into
account the unique mining and environmental conditions of
Alaska.

120 Establishes small operator assistance for certain laboratory
work at no cost. This 1is for operations which will produce
under 100,000 tons of coal annually.

130 Provides for public notice of pending applications for
surface coal mining and reclamation permits.

140 Allows a person who may be adversely affected by the proposed
operation, as well as federal, state or municipal agencies,
to file written comments and objections to the application
within 31 days. Such persons must request an informal conference
to discuss their comments or objections with the Department.

The Commissioner is required to issue a decision regarding
che permit application within 60 days of the informal conference,
or as provided in Section .180 below.
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Provides for formal hearings regarding the Commissioner”®s
decision on the permit application upon request of the

applicant or any person who may be adversely affected within

30 days after the request. The Commissioner may grant temporary
relief pending his final decision when circumstances warrant.

Requires that before a permit can be 1issued, the applicant

must furnish a performance bond conditioned on Tfaithful
performance of the requirements of this statute and the

permit. The bond must be sufficient to assure completion of
the applicant®s reclamation plan by the Department 1in the

event of a forfeiture. In lieu of a bond, the Commissioner may
accept cash or negotiable bonds or certificates of deposit

or the Department may accept a self-bond under future regulations
to assure Tfinancial solvency. The amount of the bond may be
adjusted for good cause, including changes affecting land

areas and costs of reclamation.

Contains provisions governing release of performance bonds.
The applicant must give notice of its request for release of
bond, and the Department must conduct an inspection and
evaluation of the reclamation work 1involved. Provides for
staged release of the bond, depending on the degree of
reclamation work completed and the Commissioner®s evaluation.
Persons whose legal interests may be adversely affected, and
governmental agencies, may file objections to the release of
bond and request a hearing, as may an applicant whose request
for bond release has been denied.

Requires the Commissioner to make a decision on a permit
application within 120 days after receipt, which may be
extended by an additional 60 days upon receipt of additional
information required for a decision. This section sets out
the basic criteria for approval of an application. A permit
may not be 1issued if the applicant 1is currently 1in violation
of environmental standards regarding surface coal mining
operation which it operates 1in the United States or if the
applicant has had a demonstrated pattern of willful violations
of this chapter.

Deals with revisions and transfers of permits. The Commissioner
is required to establish guidelines for determining the extent
of revision for all permit application requirements and
procedures, including notice of hearing.

A permit can not be transferred, assigned or sold without
written approval of the Commissioner. A successor may
continue the operation until the transfer application 1is
granted or denied and meets the requirements of this section.

Requires exploration activity to be conducted only according
to regulations adopted by the Commissioner. The regulations
must include provisions for reclamation of excavations, roads,
drill holes, and the removal of facilities and equipment.
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Under a coal exploration permit no more than 250 tons can be
removed without specific written approval of the Commissioner.

Within 120 days after the effective date of this chapter, the
Commissioner 1is required to propose regulations consistent

with the environmental performance standards of the Federal

law. The regulations promulgated under this chapter for both
surface coal mining and reclamation operations ar.d surface

effects of underground mining must include appropriate adjustments
to meet the conditions in Alaska.

Requires the surface effects of underground mining be regulated
in a similar fashion to surface coal mining operations. The
Commissioner can suspend underground coal mining activities

in populated areas 1if there is an imminent danger to the
inhabitants.

Provides the basic authority for the Department to inspect

and monitor operations. The Commissioner may require a permittee
to: make monthly reports, install, use and maintain necessary
monitoring equipment or methods and other information relating
to the operation as the Commissioner considers reasonable and
necessary. The Commissioner can inspect the operation. The
inspections are to occur on an irregular basis. Inspections
are to occur without prior notice, the 1inspector must notify
the permittee”™s representative, on the site, upon his arrival
and invite the representative to accompany him during the
inspection. The inspector is required to file a report

about the 1inspection.

Sets forth the Department®s basic enforcement authority. A
violation of this chapter or permit which causes imminent

danger to public health or safety or which threatens
significant, 1imminent environmental harm, requires the inspector
to issue a cessation order for the whole operation or that
portion causing harm. The order remains in effect until further
Departmental action. IT a violation cited does not cause
imminent danger, a notice of violation 1is 1issued.

Cessation orders and natices of violation are subject to
appeals and full due process hearings by persons who may

be adversely affected. The Commissioner 1is authorized to
request the Attorney General to institute a civl action
for relief. There are Drovisions governing judicial review

of these actions.

Provides for both civil and criminal penalties for violations

of this chapter and permits. Civil penalties are mandatory
for cessation orders (may not exceed $5,000), but discretionary
for notices of violation Willful and knowing violations are

class C felonies (NOTE: $50,000 fine and 5 years jail). Failure
to correct a violation during the period of time permitted by
the notice or subsequent extension requires a $750 per day
penalty.
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Requires the Commissioner to use competent and scientifically
sound data in determining lands unsuitable for all or certain
types of surface coal operations. It allows a person with a
legal interest which may be adversely affected to petition the
Commissioner to have areas designated unsuitable for all or

certain types of coal mining. Areas must be designated
unsuitable if the Commissioner determines that reclamation 1in
the area in question is not technologically feasible. There

are four discretionary criteria for designating land unsuitable.
Mining 1is prohibited in protected areas (subject to existing
rights); National Park System, National Wildlife Refuge System,
National System of Trails, National Wilderness Preservation
System, Wild and Scenic Rivers System, National Recreation
Areas, publicly owned parks, historic sites, 100 feet of public
roads, 300 feet of occupied dwelling, public building, school,
church, community or institutional building, public park or

100 feet of a cemetery.

Provision regarding abandoned mine lands in order to ensure
state participation in the federal Abandoned Mine Reclamation
Fund. The Fund is for the reclamation of land adversely
affected by past coal mining practices. Contains the
administrative authority to establish priorities, designate
eligible lands, submit reclamation plans and annual projects
to the Department of Interior and administer funds received.

Defines eligible lands as those which were mined or affected
by coal mining, left in an inadequate reclamation status, and
for which there is no continuing reclamation responsibility
under law.

Gives the Department power to enter onto property for
reclamation purposes. Does not create new rights of action
or eliminate existing immunities.

Authorizes the Commissioner to acquire abandoned mine areas

for reclamation purposes and to dispose of such property when:

it is necessary for successful reclamation, 1in the public
interest, serve recreational, historic, conservation, open space,

and to meet emergency situations. The Commissioner shall pay
the fair market value of the property. The Commissioner can
sell the property if it is suitable for industrial, commercial,
residential or recreational development. The sale has to be

consistent with any state and local land use plans.

Requires the Commissioner to place a lien upon state funded
reclaimed property for the increase in fair market value,
exempted are properties owned before May 2, 1977, the owner

aid not consent to, participate in, or exercise control over the
surface operation which necessitated the project. A person
affected by this section may petition for a hearing within

60 days after the lien is recorded.

Authorized the filling of voids and sealing tunnels with money
from the Abandoned Mine Land Fund.

Authorized emergency entry without prior notice onto land to
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abate an emergency which constitutes a danger to the public
health and safety

.340 The Commissioner may request the Attorney General to initiate
action for an injunction to restrain any interference with
the exercise of the right to enter or work described in
.270 - .340. Authorizes the State to construct and operate
plants for control and treatment of water pollution from
mine drainage in compliance with the Federal Water Pollution
Control Act.

.900 Specifies that the requirements of this chapter apply to
government agencies, 1including publicly-owned utilities.

.910 Exempts from this chapter extraction of coal for non-commercial
use of the land owner or lessee, commercial coal operations
which affect 2 acres or less and coal extraction as part of
government-financed construction.

.920 Authorizes departures from the environmental performance
standards for experimental practices of limited size and
which do not down grade the environmental, public health or
safety standards of the program. This provision needs
approval of the U. S. Department of Interior.

.930 Provides that this chapter does not affect a person®s water
rights and that any impairment of water supply must be
remedied by the operator.

.940 Provides authority for the Commissioner to require training,
examination and certification of blasters.

.950 Creates a civil cause of action on behalf of persons who may

be adversely affected by a failure to comply with the chapter
against both the state agencies and alleged violators. A

person commencing action under this section must give 60 days
notice and the action can only be filed in the judicial district
in which the operation is located,

.960 Provides that any provision of this chapter which the Secretary
of Interior determines to be inconsistent with the federal Act
is invalid. Also, requires the Commissioner to review all
changes made in the federal Act or regulations, and to make
appropriate recommendations as to whether or not the State
program should be changed.

.970 Provides that this chapter is not to be interpreted to modify any
existing state agency®"s powers over coal leases and exploration
permits, except as specifically provided by this chapter and
implementing regulations. This section also requires that the
provisions of this chapter are applicable to lands conveyed out
of federal ownership.
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.975 Is the severability clause.

.980 Makes the Administrative Procedure Act applicable to this
chapter unless otherwise provided.

.985 Cites the short title of the chapter as the "Alaska Surface
Coal Mining Control and Reclamation Act."

.990 Is the definitions section.

Section 2. Requires applications to be submitted under this
chapter within 2 months after the date the state program is
approved by the Secretary of Interior, and requires the
Commissioner to process such an application within 8 months
after the Secretary®s approval.

Section 3. Reserves the right of the state to contest the

constitutional or statutory validity of any of the regulations
issued under the federal act.

Section 4. Requires the Commissioner to adopt regulations
under the Administrative Procedure Act. The regulations
do not take effect until the effective date of Section 1.

Section 5. Provides that Sections 1 and 2 become effective
upon approval of the state program by the Secretary of
Interior.

Section 6. Provides that Sections 3 and 4 become effective

immediately.



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

|, REQUEST
Sill/Resolution No.
Title Alaska Surface Coal Mining Contra.! and P.eclarration Act

Requested by Date
I1. FISCAL DETAIL

Agency Affected_ Department of Natural Resources

Program Category Affected Haraoement of Qgcnurces

SRU, Program, Or. Subprogram(s) Affected Mineral Development

(Notei If more than one budget component is affected, separate line-item

amounts and funding for each component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

Fy 82 FY 83 = g FY 8 FY 86 FY 8

100 PERSONAL SERVICES 1=7 dl 1%“ 200.2 .200.2 200.2
200 TRAVEL IS, : §11 49.5 24'5
2 8 NTRACTUAL 37=.0 aon 7  ndn 423.7. 467 1
488 MMODITIES 1,0.. A 1.5 1.6 1.%
200 EQUIPMEN] L7n nn q 1.0 !
000 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.
TOTAL 565.0  679.4 6423 6844 7282
FUNDING  (Thousands of Dollars)
GENERAL FUND =19 0 ion 7 a?c 9%0
FEDERAL FUNDS 402.5 Elg.l} 447.6 517 >
OTHER (Specify Source)
POSITIONS
FXLL TIME 4 1 ¢ c
PART TIME
TEMPORARY
I11. ANALYSIS (Sen Fiscal Note Preparation Instruction, Section I11)

See Attachment

IV. pate 2/9/82. PREPARED 3Y
ACENCY

Original! Legislative Finance PHONE

ce: 3udget ai.d Management

Prime Sponsor (First legislator Mamed)
23-001 (Rev. 12/81)



JAY S. HAMMOND, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES

POUCHM
JUNEAU, ALASKA 99811
OFFICE OF IHE COHHISSIOKEK PHONE:
March 26, 1982
To: Senate Resources Cc. ,
) pomj ) Ae -
From: Mark Wittow and Howard Roitman
Re: Amendment to SB 843 concerning the escrow of civil penalty

provision required by the federal Office of Surface Mining.

The following language would likely meet the concern expressed

by the Office of Surface Mining regarding the omission of prepayment
of a proposed civil penalty into escrow”as required by Section
518(c) of the SMCRA. The suggested language 1is patterned after

a similar provision in the approved Wyoming state program.

Page 32, line 25. Add to the end of paragraph (b) :

"If the person wishes to contest either the amount of the penalty
or the fact of the violation, the person must submit a bond equal
to the proposed penalty amount at the time he files his application
for review. The bond shall be conditioned for the satisfaction of
the penalty in full if the commissioner®s determination as to the
occurrence of the violation an»_ the assessment of a penalty are
affirmed. The application for review is effective when the bond
is approved by the commissioner. If the bond 1is not approved,

the person charged with the penalty has ten days to forward the
proposed amount to the commissioner for placement In an escrow
account in order to make the petition effective."



Howard Roitman

Attorne
Surface Mining Consultant
March 19, 1982
MEMORANDUM
TO: Mark Wittow

SU. JECT: Amendments to Senate Bill 843

I recommend that the following amendments be made to Senate Bill 843:

1. Page 34, 1line 6. End the sentence after the word "continues.'™ A
new sentence introductory phrase should be iInserted immediately
after: "Such period continues until”

The Attorney General®s office attempted to clarify some awkward phrasing
in the House Bill, but in the process reversed the meaning of this
section. The mandatory dally penalty kicks 1In only after the abatement
period, as extended by the actions described in (h)(1) and () expires.
As presently written, the $750/day penalty applies during the period
describe in (h)(@) and (2).

2. Page 30, Uline 10. Insert the following between the words "violator™
and "within": **The Commissioner shall hold the conference at a location
which allows the permit area to be viewed during the confe*ence. The

Commissioner shall 1issue a written order affirming, modifying, vacating,
or terminating the cessation order..."

This 1is part of the language wnich got juxtaposed In the House Bill,
and disappeared 1iIn the Senate Bill. I suppose the first sentence
could be covered by regulations. The present sentence dosenlt make
sense iIn requiring waiver of the conference within five days of the
conference a;id should he changed.

3. More 1iIn che area of typos:
Page 2, line P. THe word should be "within" rather than "with."

Page 30, line 12. Add the word "oi" between "administrative' and
“"jud icial."”

4. With regard to the OSM letter, we could make the following changes:
Comment 7* We could change the reference as they suggest, but 1 think

the present reference should be sufficient since both refer to judicial
reveiw provisions.

Comment 10. I sugge"-"- changing the word "irreparable"™ to "reparable
on page 49, line 5. Ihts would be the simplest way to meet this
concern.

2225 Birch = Denver, Colorado 80207 - (303) 322-1955
2607 Palmer Court < Anchorage, Alaska 99504 <« (907) 276-2653, ext. 159, 337-0052



/-0" S. HAMMOND, GOVERNOR

DEPAHTMENT OF NATURAL RESOURCES

Off/ff Of THE COMMISSIONED

POUCH M
JUNEAU, ALASKA 99871

PHONE:

March 25, 1982

The Honorable Bettye Fahrenkamp
Alaska State Senate

Pouch ™"v"

Juneau, Alaska 99811

Dear Senator Fahrenkamp:
Re: Amendments to SB 843

Thank you for the timely and careful consideration of SB 843
by the Senate Resources Committee. I would appreciate the
Committee®s consideration of several amendments that either
make technical corrections to the bill or that help reduce
unnecessary conflicts among state agencies concerning the
legislation.

We have discussed these proposed amendments with Phil

Holdsworth, who has expressed no oijection. Due to time
constraints, we have not reviewed the amendments with coal
operators or public interest groups. Under the same time

constraints, we have reviewed these amendments with
interest 1 state agencies and have obtained their
preliminary approval of the bill if amendment number 3 is
adopted. The amendments, with our explanation, are set out
below.

1. Page 34, line 6. End the sentence after the word
"continuesT” A new introductory phrase should be
inserted immediately after "continues:"™ "Such period
continues until"”

The Department of Law attempted to clarify some awkward
phrasing in the House Bill, but in the process reversed
the meaning of this section. The mandatory daily
penalty kicks in only after the abatement period, as

extended by the actions described in §h) (1) and (2)
expires. As presently written, the $750/aay penalty

applies during the period described in (h) (1) and (2;.

2* Page 30, line 10. Insert the following between the
words violu”cr” and "within": "The Commissioner shall
hold the conference at a location which allows the



The Honorable Bettye Fahrenkamp
March 25, 1982
Page 2

permit area to be viewed during the conference. The
Commissioner shall issue a written order affirming,
modifying, vacating, or terminating the cessation
order..."

This part of the language was juxtaposed in the House
Bill, and was inadvertently left out of the Senate
Bill. Although the first sentence could be covered by
regulations, the present sentence, requiring waiver of
the conference within five days of the conference, does
not make any sense and should be changed.

3. Page 46, line 27. Delete the phrase "with regard
to the issuance and administration of coal leases and
exploration permits,”™ and replace with "to enforce laws
and regulations within its jurisdiction.”

Page 47, line 2. After "under it," add a new sentence

to read: "The commissioner shall coordinate permitting
efforts to prevent unnecessary duplication in permit
review."

This amendment would clarify the role and
responsibilities of other state agencies for coal
operations, and satisfy several of the concerns
expressed in testimony to the Senate Resources
Committee. The suggested language merely clarifies
what 1is already true in fact.

4. Page 26, line 19. Change "he™ to "the
commissioner.”

This would clarify the meaning of the sentence, as "he"
could be mistakenly interpreted to refer to the
operator.

5. Page 49, line 5. Change the work "irreparable"™ to
"reparable.

This change would satisfy concerns expressed by the
federal Office of Surface Mining. Alternatively, the
word "irreparable” could simply be removed. As
currently written, the definition 1is incorrect.

6. Add two new sections at the end of the bill to
reac*:
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Page 3

"* Section 7. AS 41.45.970, as enacted in Section 1 of
this Act, 1is amended by adding a new subsection to
read:

(c) The requirements of AS 44,62.632 - 638 do not
apply to actions governed by this chapter.

* Section 8. Section 7 of this Act takes effect on the
effective date of a version of SB 84, "Ar. Act relating
to processing of permits by state agencies."”

Federal requirements prevent us from being.able to
include the surface mining program in the permit reform
legislation.

7. Page 2, line 17. Change "with"™ to "within".
Page 30, line T2. Insert "or" between
"administrative”™ and "judicial."”

These are typographical errors.

One other possible change is worthy of discussion. The
March 19, 1982 letter from the Department of the Interior-"s
Office of Surface Mining raises one serious concern 1in
regard to the State"s proposed surface mining law:

"With one major exception, we believe the bill meets
the standards for State program legislation required 1in
the Surface Mining Control and Reclamation Act (SMCRA),
30 U.S.C, 1201 et seq.

Section 41.45.250(b) does not require the prepayment of
a proposed civil penalty into escrow as required by
Section 518(c) of SMCRA. This provision 1is an
essential part of all State programs which must be
included in the State law. We urge you to include this
statutory provision."

Coal operators in all other parts of the United States are
subject to this requirement. We originally did not include
the provision because we felt it was onerous and a denial of
due process. However, it is clear that the provision
requested by OSM must be 1included if the State 1is to have
its surface mining program approved. We therefore recommend
its inclusion in your Pvesources Committee Substitute for SB
843. On the other hand, we would also recommend that
litigation funds be included in the fiscal note to enable
the State to mount a timely legal challenge to the federal



