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February 26, 1982

The Honorable Jay S. Hammond
Governor, State of Alaska
Pouch A

Juneau, AK 99811

Dear Governor Hammond:

This 1is to advise you that after prolonged study
and debate, the undersigned parties have reached a consensus
regarding a legislative solution to resource conflicts on
State land in the Haines area. This preferred solution
involves passage of companion legislation, Senate Bill
796 and House Bill 881, namely, "An Act providing for the
management of State owned land in the Haines area,
establishing the Alaska Chilkat Bald Eagle Preserve and the
Haines State Forest Resource Management Area."

Earlier this month, at our request, Senator Ray and
Representative Duncan introduced draft bills in both the

House and Senate to serve as legislative vehicles. We
recommend that the consensus legislation we have agreed to
be introduced as "sponsor substitutes"™ for the introduced

legislative vehicles in the very eiear future.

Since the consensus agreement involves very careful
wording of the Jlegislation to acnieve a delicately struc-—
tured compromise, we also strongly urge that the legisla—
tion, a <copy of which is enclosed, be passed by the
Legislature without amendment. Should the bill be amended
by the Legislature so as to change its nature, all parties
to this agreement reserve the right to pursue alternative
courses of action, including but not Ilimited to, opposing

passage of the amended legislation. Should passage of
unacceptable amended legislation occur, despite our best
efforts, then we would request exercise of your veto

authority.

AlIl parties to this <consensus agree that the
reinventory of timber resources 1in the area 1is important for
the purposes of scientific forest management and expect that
a reinventory be made a high priority for funding by your
administration. We respectfully request that you direct
Commissioner of Natural Resources John Katz to make adequate
funding of a current "operational level inventory" in the
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Haines State Forest Resource Management Area his highest
priority in terms of timber 1inventories and reinventories on
state land.

We would also like to request your continued
support for the currently uncompleted interdifsciplinary
resource studies under the purview of the Haines-Klukwan

Cooperative Resource Advisory Committee. These cooperative
study efforts should provide information useful in
developing comprehensive management plans for the proposed
Bald Eagle Preserve and State Forest Resource Management
Area.

On passage of the proposed consensus Jlegislation by
the State Legislature, the National Audubon Society agrees

to request chat you remove the "moratorium™ on development
you established in your letter to Senator Gary Hart of
Colorado dated July 21, 1980. The Society also agrees to

request that senator Hart and other concerned U. S. Senators
and Congressmen support the proposed legislation and your
lifting of the moratorium.

In closing, we would like to thank you and vyour
admLnstration, particularly the Department of Natural
Resources, for the strong support provided in helping to
achieve this unprecedented legislative compromise 1involving

land and resource conflicts in the Haines area. We are
convinced that this "Alaskan solution™ has the potential for
adequately protecting local, state, national and

international resource values and other inteie .ts in the
Chilkat and Chilkoot valleys ana could well serve as a model
for resolving similar conflicts elsewhere in the State.
Furthermore, successful implementation of this legislation
once passedshould demonstrate to all Alaskans and to the
Nation as a whole that protection and management of resource
values and other interests can in fact be successfully
accomplished.

Your consideration of this request is greatly
appreciated.

Sincerely yours,

Mayojr of Haines Borough

<fm ? M ~ £/
Tlayor of City of Haines



The* Honorable Jay S.
Page Three

SVS/ke

CC:

Hon
Hon
Hon
Hon,
Hon
Hon,

Bill Ray

Betty Fahrenkamp
Jim Duncan

Mike Miller

Eric Sutcliffe
Ken Fanning

Hammond

February 26, 1982

VE"W

Lumber Company
*_>/ -

Presidesnt, bynn €anal »
Conservation

Regional Vice President,
National Audubon Society

Executive Director,
Southeast Alaska
Conservation Counci

Regional Director,”U. S. Fish
& Wildlife Service

Alaska Miners Association
Haines Branch



JAY S. HAMMOND, GOVERNOR

DEPARTMENT OE NATURAE RESOURCES

OUCHM
JUNEAU, ALASKA 99811

OFFICE OF THE COMMISSIONER PHONE: (907)465-2400
February 24, 1982
Mr. Joe Wilson
P. 0. Box 1534
Juneau, AK 99801
Dear Joe,
At the recent Board of Forestry meeting in Juneau, | briefly
discussed with the Board my suggestions for a State Forest
system. In the aftermath of that meeting, it has come to my

attention that a certain degree of misunderstanding may have
been engendered by my remarks about boundary delineation of
proposed State Forests.

While 1 stated that boundaries should be drawn primarily to
encompass forest lands, 1 did not mean that every non—
forested area should be excised from the forest. I simply
meant that large areas whi>. h possess important non-forest
resource values and are j\ themselves distinct management
units should not be included in the forest.

Recent boundary discussions on the proposed Haines State
Forest will illustrate this concept. There are 84,000 acres
of commercial forest lands near Haines out of approximately
300, 000 total acres. The forest is located between the
braided Chilkat River on steep alpine country with important
fish and wildlife resources. The otate and the community
residents of Haines have proposed that 55,000 acres of the
riverine system be managed separately to protect its high
value fisheries and associated wildlife, and the remainder
of State land be designated as a State forest. The alpine
areas would be very difficult to manage as a sepaiate unit,
and, therefore, should not be excluded from the forest
management area. Interspersed among the commercial forest
stands are small recreation areas and community watersheds
which are also included.

10-JOLH



Mr. Joe Wilson -2- Februar™ 24, 1982

As we look toward establishment of a State forest system,
similar situations will arise in the Susitna and Tanana
basins. A hard look at the values of non-forested areas and
the missions of other Department of Natural Resources land
management divisions must be taken before reaching boundary
decisions. In so doing, 1 hope - and attempted to say at
the Board®"s recent meeting - that we will look at land
management and resource considerations, not at the number of
acres involved: i.e., the old "d(2) numbers game",.

I hope that this communication clarifies any misunderstandings
that my earlier cornmentc may have generated.

Sincerely,

John W. Katz
Commissioner

cc: Ted Smith
Jack Sedwick
Chip Dennerlein
Reed Stoops
Nick Carney
Senator Bettye Fahrenkamp

P.S. If appropriate, 1 would appreciate you sending this
letter to the other members of the Board.



LEGISLATION SUMMARY

SSSB 796: "An Act providing for the management of state-owned land
in the Haines area, establishing the Alaska Chilkat Bald.
Eagle Preserve aid the Haines State Forest Resouice
Management Area™

Sec. 1: The purpose is to establish the Alaska Chilkat Bald Eagle
Preserve. The primary purpose is to protect and perpetuate
the Chilkat bald eagles and their habitat, and to protect
the salmon spawning and rearing areas of the Chilkat and
Chilkoot River systems”™ other purposes are to provide
for research, study and enjoyment of the wildlife and
other consistent public uses. The Preserve is dedicated as
a special purpose site.

State-owned land and water 1lying 1in the Preserve, as described
on a map on Tfile with, the Commissioner of Natural Resources,
Is designated as the Alaska Cuilkat Bald Eagle Preserve--
subject to valid existing rights--and assigned to the
Department of Natural Resources for control, development

and maintenance.

Private land, Haines Borough selections, and existing
transportation and utility corridors lying within the
Preserve are excluded from the Preserve. The state may
not acquire them by eminent domain.

Approved and pending Native allotment applications shall
be excluded from the Preserve, and approved allotments
shall be treated as private land.

The Department of Natural Resources shall consult with
the Department of Fish and Game, the U. S. Fish and
Wildlife Service, and the Local advisory Council prior
to adopting regulations for the Preserve. The Department
of Fish and Game shall consult with the Department of
Natural Resources and the Advisory Council in proposing
fish and game regulations for the Preserve to the Boards
of Fisheries or Game, and cooperate with the U. S. Fish
and Wildlife Service iIn administering the Bald Eagle
Protection Ac~ of 1940, and any other appropriate laws
and treaties.



Legislation Summary--SB 796: page (2)

Sec. 1:
(cont,)

Directs the Department of Natural Resources to manage
the Preserve for perpetual sustained populations of
eagle, salmon and other wildlife and to insure water
quality in accordance with existing law.

The Preserve is closed to mineral entry and location,
commercial timber harvest, and the conveyance of fee
simple title in a state disposal or a municipal

selec tion.

Guarantees traditional uses of the Preserve consistent

with protection of the bald eagle population, including
hunt.ng, trapping, Tfishing, berry picking, other
subsistence and recreational uses, motor vehicle operation,
and personal firewood harvest. Traditional uses shall

be permitted subject to regulation. The director of

the Division of Parks, after consultation with the Advisory
Council, and public hearings, may find that the level or
means of traditional use is inconsistent with the primary
purposes of this Act, and restrict a traditional use.

Valid existing claims or occupancies surrounded by the
Preserve, and valid occupancies or state or federally

owned land not part of the Preserve reasonably requiring
access across the Preserve, shall be granted access by

the director of the Division of Parks, subject to regulation
and stipulations by the director, in consultation with

the Advisory Council. The director shall give fTavorable
consideration to applications for utility rights-of-way
compatible with the Preserve.

The director and the Advisory Council, 1in consultation

with the U. S. Fish and Wildlife Service and the Department
of Fish and Game, shall: use information from the Haines-
Klukwan Cooperative resources studies and other sources

for the development of the Preserve management plan und

In managing the Preserve; implement the plan within two
years of the effective dte; 1investigate the need for
additional research. Requires that studies done for the
single purpose of adding to or deleting from the Preserve
must be reviewed by the Advisory Council on 90 days

prior notice. Authorizes the director to authorize emergency
studies by certifying the emergency to the Advisory Council.

Establishes the Alaska Chilkat Bald Eagle Preserve Local
Advisory Council, with 11 members to be appointed by the
Governor. Members are entitled to per diem and travel
expanses. The Council shall be composed of: @ a
Haines Borough resident conservation organization
representative; (2) a Haines Borough resident commercial
or industrial representative, nominated by the Borough
Mayor; (3) the City of Haines Mayor; (4) Haines Borough
Mayor; (6) a Klukwan, Inc. nominee; (6) the Chilkat
Indian Village IRA Council President; (7) an Upper Lynn



Legislation Summary- SB 796: pags (3)

Sec. 1: Canal Local Fish and Game Advisory Board nominee;
(cont.) (8& a Department of Fish and Game representative;
a U S. Fishand Wildlife Service representative;
10) a Department of Natural Resources, Division of
Forestry representative; (11) a Department of Natural
Resources, Division of Parks representative.

Members hold two-year terms.

Directs the Advisory Council to assist the Department of
Natural Resources in developing and monitoring the Preserve
management plan.

The establishment of the Preserve does not effect any
substantive or procedural requirements under existingI

law applicable to the management or use of adjacent lands.
The directors of the Divisions of Parks and Forestry are
encourage to consult in preparing the management plan

so as to promote coordinated administration of both the
Preserve and the Haines Forest Resource Management Area

It is the iIntentof the Legislature to protect the purposes
of the Preserve. Establishment of the Preserve represents
a proper balance between reservation of state-owned land
and water for the purposes of the Preserve axc. other lands
for multiple use; the Legislature believes that no future
legislation changing the boundaries of the Preserve is
necessary.

Repeals the Chilkat River Fish and Game Critical Habitat
Area.

Sec. 2: Amends existing law regarding public resources to
establish the Haines State Forest Resource Management
Area, comprised of designated state-owned land and
water, for the primary purposes of the use, perpetuation,
conservation, and production of the land and water,
including the multiple-usa of resources and the continuation
of other beneficial uses.

Directs the Department of Natural Resources to manage
the area.

The Area consists of the state-owned land and water above
the mean high tide line and within the boundaries described
on a map on file with the Commissioner of Natural Resources,
subject to existing valid rights.

Existing private land, transportation corridors and borough
selection are excluded from the Area. The sttite may not
acquire private land vithin the Area by eminent domain.



Legislation Summary— SB 796: page 4)

Sec. 2:
(cont.)

Approved and pending Native allotment applications within
the Area are unaffected; approved allotments shall be
considered private lad.,

The Division of Forestry shall consult with the Division
of Parks, the Department of Fish and Game, and the Eagle
Preserve Advisory Council to promote coordinated management
of the Preserve and the Area.

As far as practical, studies performed by the Department
shall be for the benefit of the management of both the
Preserve and the Area.

The establishment of the Area does not effect on existing
resource use permits or contracts in the Area.

Land in the area shall be managed for multiple use and
sustained yield and pursuant to applicable existing law

and a management plai. prepared by the Department of Natural
Resources. The plan shall be implemented within two years
of the effective date, and may not be adopted or revised
wi:-hout review by the Board of Forestry and publi: hearings
in the Haines Borough, and should be based on current
operational level inventory, which should be updated as
information becomes available.

Directs the Department of Natural Resources to periodicall”
review the Area management plan. The plan shall be based

on the Haines-Hkagway Area Land Use Plan. Prior to approval

of the plan, management of the Area shall oe under the Haines-
Skagway Area Land Use Plan.

Requires that a copy of a management plan and any revisions,
prepared by the Department of Natural Resources and reviewed
by the Board of Forestry and adopted by the Department after
public hearings shall be provided to the Legislature within
30 days of its adoption or revision or within the first 10
days of the subsequent legislative session.

Directs the Department of Fish and Game to manage the
fish and game resources fo the Area, consistent with
the purposes of the Area.

Directs the Department, of Natural Resources to manage
highway access and roadside structures iIn the Area. Requires
the Department of Transporation and .Public Facilities to
maintain existing public roads in the Area.

Closes state land and water within the Area to conveyance of
fee title under state disposals and municipal selections.
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Sec. 2: Directs the Department of Natural Resources and the

(cont.) Department of Fish and Game to consult with each other
and hold public hearings prior to adopting regulations
for public use, or management of fish and wildlife, in
the Area.

Authorizes the Department of Natural Resources to enter
into cooperative management agreements with persons having

title or a valid entry on lands within or adjacent to
the Area.

PRIME SPONSOR: Ray

CO-SPONSOR(S): None



THE CITY OF HAINES, ALASKA

P.0. BOX 576
HAINES, ALASKA 99827
(907) 766-2231

In Reply
Refer To: January 28, 1982

Senator Bettye Fahrenkamp, Chairman
Senate Committee on Resources
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Senator Fahrenkamp,

The enclosed letter dated January 26, 1982 from Reed Stoops
of Department of Natural Resources addressed to residents of
Haines and Klukwan represents a summary of critical points sur—
rounding the creation of a bill that would place the 53,000 ac7.*
Chilkat Valley Bald Eagle Moratorium Area under a permanent de—
signation and management plan.

Although residents of Haines and Klukwan. are reserving judge—
ment until draft legislation can be examined, it has generally
been agreed that creation of such a "Chilkat Bald Eagle Preserve"
in conjunction with the establishment of a State Forest Resource
Management Area under SB 582 could have benefits for both develop—
ment ani conservation interests.

Conceptual support for S3 582 has come from various interests
within our community although some boundary changes woald be re—
quired and some departmental relationships clarified.

When and if draff legislation for the management of the morator-
uim area 1iIs examined by Haines and Klukwan and reasonablecommunity
consensus 1is reached regarding itsdisposition, | feel it would be
appropriate to discuss further with members of the committee how
SB 582 -ul the creation of the Haines.-Skagway Forest Area could
assist in the long term growth and development ofour communities.

I will keep you informed of our progress.

Sincerely,

Paul Wellman
CITY OF HAINES

PW/ew
Enclosure
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DEPARTMENT OF NATURAL RESOURCES

CHM
I?\IAU, ALASKA 99811

POU
JUN
PHONE:

OFFICE OF THE COMMISSIONER

January 26, 1982

Dear Resident of Haines and Klukwan:

The Haines Klukwan Cooperative resource Study Advisory Committee held
public meetings in both Haines and Klukwan on January 23rd to discuss
the desirability of supporting the creation of a State Forest in the
Chilkat Valley as proposed under Senate Bill 582 and, at the same time,
developing legislation for a specially designated area to protect the
Chilkat bald eagles and their essential habitats.

The reasons for initiating legislation at this time are:

1. The desire to achieve a reasonable long-term solution to potential
land use conflicts which could not be resolved by the Haines-Skagway
Land Use Plan and which resulted in the Governor®s commitment to
Congress in July 1980 to place a moratorium on major development
activities iIn the proposed eagle area. Certainty will bring social and
economic benefits to the communities of Haines and Klukwan, since the
various interests concerned with the use ol the area will know what to
expect and can plan their activities accordingly.

2. The need to adopt a position on Senate Bill 582, a bill establishing
State Forests, as 1t affects areas covered by the Hai.es-Skagway Land
Use Plan.

3. The support for adopting a position on legislation provided by the
substantive findings of three years of intensified eagle research, two
years of fisheries research and preliminary conclusions of other
resource studies conducted to date.

4. The unique opportunity for the local communities and State of Alaska

to derive_social and _economic_benefits through participation in the
National Bald Eagle Bicentennial.

5. The opportunity to contribute to the State"s effort to project f
the rest of the nation and live by its reputation of responsible
management of 1ts resources by using this legislation as an example of
cooperative resolution of a conflict involving local, state and national
Issues.



Residents of Haines
and Klukwan
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January 27, 1982

The Advisory Committee traveled to Klukwan on the morning of January 23
to explain the situation and hear what the people of Klukwan-had to say
about the need for legislation on a State forest and a bald eagle area
and the specifics of what that legislation should contain. Generally,
the people at the meeting felt they had not had enough past
participation in the Hair.es-KIuKwan Resource Studies, in spite of local
representation on the Advisory Committee, to be able to quickly
assimilate all the information being presented and quickly respond to
the question on the need for legislation. Concern was expressed that
expanding the area to protect the eagles could infringe on private
property and other native claims. There was no expressed support for
legislation and, in fact, the preliminary sentiment was against
legislation, although people felt they could not make a final decision
until they saw the specifics of a bill and understood how it would
affect them. There was repeated mention of a 2.6 million acre claim
filed by the village on all federal land between William Henry Bay and
the Canadian Border. People did not want to compromise this claim or
"trespass suit" by supporting legislation and thereby giving credence to
the State"s claim to the ownership of some of the land iIn question,
There was also concern about the potential effect of legislation on
Native Allotments.

In the afternoon the Advisory Committee traveled to the City of Haines
or a public meeting on the same subject. Initial comments from the
public focused on the concern thi.t because the cooperative resource
studies are not finished, legislation at this time iIs premature. Better
information may be available after one additional year of study.

Concern was also expressed about possible provisions which might be
contained in legislation that could be adverse to local interests.

After lengthy debate, the community residents of Haines asked the Study
Committee to work with them to develop legislative proposals so they
would not have to speculate about provisions which may or may not be
desirable. This was accomplished at a session held on the evening of
January 23rd in the city city council chambers. The proposals outlined
in this letter were tentatively agreed to constitute a reasonable
legislative proposal to create both a State Forest and a Bald Eagle
Preserve. These proposals will be formally drafted by an attorney from
the Legislative Affairs Agen%y and returned to the people of Haines and
Klukwan for their review. If the legislation then receives strong local
support, it will be submitted to the Legislature by local initiative
with the support of the Advisory Committee. If it does not receive
strong local support the Committee and local governments do not intend
to pursue it further at this time.
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General Purpose

1. To protect and perpetuate the Chilkat Bald Eagles and their
essential habitats.

2. To provide opportunities for continued research, study and enjoyment
of the eagles.

3. To provide for traditional uses consistent with the purposes for
which the area is established.

General Provisions

The area designated will include all state owned lands and exclude
private lands or interests in lands (including Native Allotments). No
valid third party rights in the area will be diminished. No power of
eminent domain will be greeted to allow condemnation of orivate

property.
Traditional U.es

Uses which hav? in the past been compatible with the purpose for which
the area is being created, will continue to be allowed. These include
but are not limited to hunting, fishing, trapping, subsistence, general
recreation, recreational prospecting and gold panning, motorized and
non-motorized access, personal use wood, berry picking and grazing.

Level of Development

Development will be allowed that i1s not incompatible with the primary
purpose of the ar™a as determined by the Director of the Division of
Parks in consultation with a local advisory committee c= "ted in this
proposal.

-.V.0ESS

Access to private land that is adequate, reasonable, a. ,ble for
economic and other purposes IS guaranteed. Access that 1 adequate,

reasonable , and feasible for economic_and other purposes will be
guaranteed across the area for commercial and non-commercial uses.

Access routes within the area will be granted after consideration of the
purposes for which the area was established and which will minimize to
the maximum extent practical, adverse environmental impact.

Management Responsibility
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The area will be managed by the Division of Parks. The Department of
Fish and Game"s authority to manage fish and game will not be
diminished.

Advisory Council

An advisory council will be established \u assist the Division of Parks
in developing a n -idgement plan for the area. Tne Advisory Committee
will also monitor the implementation of the plan. The Council will
consist of the following members to be appointed by the Governor:

1. The Mayor of the Haines Borough

2. The Mayor of the City c " Haines

3. A resident of the Chilkat Valley representing
conservation organizations

4. A resident of the Chilkat Valley representing

industry or commerce

Two residents of the Village of Klukwan

The Department of Natural Resources

The Department of Fish and Game

United States Fish and wildlife Service

PO\IOU'I

Relationship to Proposed State Forest

Boundaries of the State forest would be complimentary to the boundaries
of this preserve and include remaining lands encompassed by the
Haines-Skagway Land Use Plan excepting lands in the Skagway area,nd
lands identified in the Plan for future disposal. The Haines-Skagway
Land Use Plan would serve as the area land use plan for the State
Forest.

The Haines Borough municipal entitlement will not be altered or
diminished. The Department will be directed to acquire University Lands
within the preserve and State forest by exchange.

Boundaries

The boundaries are those described in a map dated . The area

will appproxiirte®the existing moratorium area with deletions to include
State and private lands on ti<. east side of the highway except that
between Mile 18 and Mile 23 State land on both sides of the Haines
Highway will be included. More precise boundaries will be described to
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1o

include™more commercial timber than is necessary to protect water
quality in important spawning and rearing areas. These will be worked
out by the Department of Natural Resources, Fish and Game, National
Audubon Society and the local timber industry. The area will encompass
approximately 50,000 to 53,000 acres. The overlap with lands with
commercial forest potential are estimated to be less than 6,000 acres
with more precise accounting dependent on final boundary resolution
during the week of January 25.

Designation

The area will be called the "Alaska Bald Eagle Preserve.” It would be
the first "preserve” established under State statutes. The designation
was selected in part to cannote association with a National Preserve
which allows sport hunting.

Relationship to Resource Studies

It is intended that the existing Haines-Klukwan Cooperative Resource
Advisory Committee will remain in effect until current studies art*
completed. Continuation of these studies are highly desirable to ensure
effective management of the proposed State Forest and Bald Eagle
Preserve. The existing moratorium would be terminated by executive
action as the preserve would obviate its need.

A draft bill and map will be sent to the Advisory Committee members in
Haines and Klukwan as soon as possible for distribution to interested
local residents. Upon review, the Committee should notify the Resource
Advisory Committee of their conclusions. Depending on those
conclusions, we will cooperatively decide on further actions.

Sincerely,

Reed R. Stoops
Director

cc: Haines-Klukwan Cooperative
Resource Advisory Committee
John W. Katz
Theodore G. Smith
J. W. "Jack" Sedwick
Chip Dennerlein



State of A laska

OFFICE OF THE GOVERNOR
WASHINGTON, D.C.

July 21, 1980.

The Honorable Gary Hart -
United States Senate

254 Russell Senate Office Bldg.

Washington, D.C.. 2.0510

Dear Senator Hart:

At your invitation and that of three other Senators, repre—
sentatives of my administration have recently met with members
of the principal organizations anc. public agencies which have
expressed concern for the future welfare (f the Chiltat eagle
population. In these meetings, we presented an overview of
past State actions which have been taV.en to protect the eagles
and their habit t, and outlined commitments we intend to make
in this .-egard.

In 1972, the Alaska State Legislature established a “Critical-
Habitat Area™ of 4,800 acres to preserve part of the lands
used by the elgles in their winter congregation. In addition,
the State classified protective riparian corridors for both
fish and wildlife values, and designated certain lands for
further study to determine their importance to both eagles and
fisheries.

Last year, 1in keeping with recommendations of the Huines/Skagway
Land Use PJan, the State cooperated with the communities of
Haines and (lukwan, and Lhe National Audubon Society in their
initiation tf studies of the Chilkat bald eagles. Based on

first year recommendations of these studies, I am making

$250,000 1in legislative appropriations available for a strength—
ening cooperative bald eagle study. It is important to me that
all parties cooperate in accomplishing one comprehensive eagle
study rather than duplicating efforts through two or more such
studies.

In addition to hcrping assure adequate support for the study

of eagle ecology, some of these monies will also be committed

to comprehensive investigations of related resource values,

with special emphasis on hydrology, fisheries, soils, and vegeta—
tion It. will be particularly important in these study efforts

HALL cf the STATES  Suite 3'5 W North Ca.oitcl S:.-e;t N.W (202) 62--SB>3
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to identify projected money and manpower needs, and management -
policies and objectives, to assist the State in providing
effective protection to the .Chilkat bald eagles under what 1
recommend should be a cooperative management regime.

An advisory committee involving representatives of the local
communities of Haines and Klukwan, the National Audubon Society,
and appropriate State and Federal resource agencies will be
established by the Commissioner of the Alaska Department of
Natural Resources. 7.will rely on this group to offer direc—
tion on how State funds can best be spent to obtain, informa—
tion vital to enlightened management and protection of bald
eagles, and the habitat that sustains them.

In keeping with my concern for impacts of these studies on the
local communities and on possible management options for the

eagles, 1 am also urging that some of these monies be made
available for study of the social, ecommic and cultural con—
cerns of the city of Haines and the village of Klukwan. The

role of the advisory committee will be especially important 1in
this regard, and the State will be looking to that group on bow
to best acquire and use this essential information.

At present, there are no plans for development in areas cur—
rently thought to be of greatest importance to the eagles. To
alleviate concerns about the future possibility of such actions
prior to completion of the studies, 1 am declaring a moratorium
on all major development activities within the essential bald
eagle habitats as described on the attached map dated May, 1980.
This is to include any planning for road and bridge construc—
tion. Customary and traditional uses important to the welfare
of local residents, and which in past years have not adversely
impacted the eagles, will continue to be permitted in these
areas. Such uses will include, but are not necessarily limited
. to, hunting, fishing, trapping, subsistence, prospecting,
general recreation and both motorized and non-motorized access.

I want to emphasize that the State of Alaska fully recognizes
the great State, national and international values of the annual
gathering of bald eagles along the Chilkat River. We are
committed to cooperating with all interested parties in seeking
sound scientific information necessary to effectively conserve
the birds, and to place their essential habitats under perma—
nent protection.

It is my understanding that the moratorium and study outlined
above have been discussed with, and are satisfactory to, repre-
sentatives of Haines and the Alaska Coalition. The study which
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I have alluded to will be carried out cooperatively v;ith
these groups, which will, be represented on a policy advisory
committee.

If you have any questions or comments regarding the arrangements”
which 1 have just described, please let me know.

The Honorable John H. Chafee
The Honorable Jennings Randolph
The Honorable John C. Culver
The Honorable Frank* Church



Eagle preserve
hailed at hearing

By kirk McAllister

. _Empire Stall Reporter
Legislation estabhshmg a state preserve for bald eagles of the
Chilkat Valley near Haines was hailed as an historic consensus

agreement bétween diverse groups in a Senate Resources Com-

mittee teleconference Wednésaay. ,

The bill 1s the result of thr,ee&ears.of study arid debate over
Breservaﬂon,of the eagle habitat*and represént a compromise
petween 1'shing and conservation groups and timber and mining
Interests in thé Haines area. ,

Th* oblation creates the Alaska Chilkat Bald Eagle Pruerve
toi .otect thee C%I,es’ habitat and the salmon spawning Ui rearing
areas of die "Chilkat and Chilkoot River systems™ within  the

Continued on Page 2

Eagles...

Continued from Page 1
/p
The R]reserve would be administered as part Of t
system,

holders.

A'local arivsory council was created to Insure local Influence in

the develoPment of management
. Fach fal

River to feeg on spawmn? salmon.
centration of bald eagles Tn North

plans and regulations,

America.

A major breakthrough was achieved February 26when pridpal
parties to thedelvte Signed a consensus letter to Gov, Jay Ham-
mond and thedLg}nslature sugggrtggjﬁassage of the bill; which

was Introduced & ocii. 24U neau.

The Senate Resources Co...Mm:;cee heard testimony from a

reserve .

It would also establish a state forest resource management area

-that would be open to multiple uses, such as Ioggmﬁ and mining.
e state par

Traditional uses, Including subsistence uses, are protected In
th? nill, as are access for private land ,mers and mineral lease

and winter qver 35(Deaqles gatheralcng the Chilkat
t 15 the lugest'known con-

variety/* groups supporting the legislation, Includlr’{?Ethe Depart-
mento,fflaﬁural Rgsources, the magor fthe HAAI SBorouPh,
the National Audubon Society, the Southeast Alaska Conservation
Councll, the mayor of the City of Haines, Schnabel Lumber Co,,
the U.S. Fish and Wildlife SErvme,,L nn Canal Conservanon}n%,
the Resource Deve oPment ouncil dnd the Haines branch of the
Alaska Miners Assoclation. , B

Dave Cling, of the M iska Audubon_ Society, testified .hat the
legislation represented u “model solution" that could previde an
example for resolving confllctlng resource Use issues In the state
;}]tar?ilﬂlghaticg#w,promwe and conSensus, rather than polariiation

Jim Stratton, executive director of for Southeast Alaska
Conservation Council said: “This Is the flrat time SEACC and
gggrghséc%?ﬁbefligsaye been on the same side of things, so I'd like to
_The bill re%eived the unanimgus supPort of all Interested par-
ties except one — the native village or Klukwan.

“The Natives of the Chilkat Vallgy are concerned over the loss
of their lands and abor,lglnal claimtifor the past 10yeurs,” said
foe Hotch, nee president of the Chilkat Indian"Village, In
e?*lmony "0 the committee. .
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SENATE

Resources Committee v
_ Zé . STATE CAPITOL
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BRAD BRADLEY
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ARLISS STURGULEWSKI
TO: Senate Resources Committee
FROM: Senate Resources Committee Staff
RE: SSSB 796

Providing for the management of state owned land
in the Haines area, establishing the Alaska
Chilkat Bald Eagle Preserve and the Haines State
Forest Re—; >urce Management Area.

DATE: April 13, 19G2

Please find attached further background information,
just received today, outlining points raised during
the recent Committee hearing on SSSB 796.

This bill is scheduled for lienring Wednesday,
April 14, 1982 at 1:30 p.m. in the Beltz Room



D.

INDEX

Letter from City of Haines and Haines Borough to Klukwan
I.R.A. Chilkat Indian Village Council

Reservation Status Report

Haines Borough Attorney Letter on Native Trespass Claims
Case File Report on Trespass Suit

Case File Report on Trespass Suit Appeal

Letter from State of Alaska Department of Natural
Resources - Subject - Native Allotments

Klukwan 1.R.A. Chilkat Indian Village Council Petition



THE CITY OF HAINES, ALASKA

P.0. BOX 576
HAINES, ALASKA 99827
(907) 766-2231

|d Reply

Refer To: April 7, 1982

Klukwan IRA Chilkat Indian Village
Council
1 lukwan 3Alaska

Hear Sirs:

In reference to your past objections to Senate Bill 796
sponser substitite as verbally expressed, and as expressed 1in
your petition dated 3/8/82, we would like to take this oppor—
tunity to address the issues raised by your communications.

Jimmy Stevens requested that the proposed Eagle Preserve
have legally defined boundaries, and also that the acreage of
the proposed Eagle Preserve be known.

The Department of Natural Resources, State of Alaska, has
completed the legal description of the proposed Eagle Preserve,
and has determined that there are 47,432 acres of land in the
proposed preserve including private land.

It was verbally expressed that there was concern over a past
12,890 acre reservation consideration that occured 1in 1946.

Please review the attached document "A™, which we believe will
establish that the “oposed reservation is not a current issue.

T.n response to your petition dated 3/8//S2, we would like to
sure you that we are fully aware that the Klukwan IRA Chilkat
Indian Village council is a different entity than Klukwan Inc.
We acknowledge this important difference, and we are aware that
Klikwan 1Inc. does not speak for Klukwan nor represent Klukwan
politically.

In response to the 2.6 acre trespass suit as identified in
your 3/8/82 petition, our research on this 1issue establishs the
fact that the suit was settled in Arco v. United States, and that
the suit has no legal future.

Please review document attachment "B" which addresses this
issue

In response to tne Native allotment 1issue, we appreciate and

share your concerr on an issue that 1is of such importance to native
culture and their traditional use of the land.

We have recently attended a meeting between various groups of
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people concert d and involved wifi.i the native allotment issue.

These groups include the following agencies and organizations.
Department of Natural Resources, State of Alaska

B.1.A., Federal Government

Tlingit Haida Central Council

Alaska Legal Services;, Anchorage, Lawyer for allotment holders
Haines Borough

City of Haines

Allotment applicants

o O~ wiNBEF

The Haines Borough and City of Haines gave at this meeting,
and will continue to give, political support to the allotment

position.

A very favorable agreement for the allotment applicants was
worked out at this meeting with the State of Alaska, Departtr”nt
of Natural Resources.

Please review a copy of a letter received from the D.N.R.
stating their position on the Chilkat, Chilkoot Native allotment,
attached as document "C" to this letter.

We would like to take this opportunity to invite the Klukwan
I.R.A. Chilkat Indian Village council to a meeting with represent—
atives of the Haines Borough and City of Haines at a time and place
convenient to you for the purpose of continued discussion on Senate

Bill 796.

We are hopeful that by working together we can resolve any re-
mai ling problems with Senate Bill 796.

Sincerely yours,

Jon D. Halliwill Merrill Palmer
Mayor Borough Consultant

City of Haines

xc: Bill Ray
Jim Duncan
Mike Miller
Bettye Fahrenhamp
City of Haines
Klukwan 1Inc.



PROPOSED NATIVE RESERVATION FOR THE INHABITANTS OF KLUKWAN

Statement of Facts
Section 2 cf the act cf Kay 1, 1936 (£9 Stat. 125C, AS U. S. C.
sec. 35Sa), extending the Indian Reorganization Act to Alaska pro—

vides :

"SEC. 2. That the Secretary of the Interior is
hereby authorised to designate as an .Indian reservation
any area of land which has been reserved for the use and
occupancy of Indians or Eskimos by section S of the Act
of May 17, 1S8A (23 Stat. 26), or by section 1A or sec—
tion 15 of the Act of March 3, 1891 (26 Stat. il0l), or

t which has been heretofore reserved under any executive
order and placed under the jurisdiction of the Depart—
ment of the Interior or any bureau thereof, together with
additional public lands adjacent thereto, within the Ter—
ritory of Alaska, or any other public lands which are
actually occupied by Indians or Eskomcs within said Ter—
ritory: Frovideo, That the designation by the Secretary
of the Interior of any such area of land as a reservation -
shall be effective only upon its approval by the vote,
by secret ballot, of a majority of the Indian or Eskimo
residents thereof who vote- at a special election duly
called by the Secretary of the Interior upon thirty days"
notice: Provided however, That in each instance the
total vote cast shall not oe less than 30 per centum of
those entitled to vote: Provided further, That nothing
herein contained shall affect any valid existing clainm,
location, or entry under the laws of the United States,
whether for homestead, minJl al; right-of-way, or other
purpose whatsoever, or shall affect the rights of any
such owner, claimant, Jlocator, or entryir.an to the full
use ana enjoyment of the- land so occupied."”

In November 19A3, Assistant Director of Lands T. W. Where sub-—
mitted to the Office of Indian Affairs a proposal for a rc-servat®ion
for the Indians of Klukwan, comprising approximately 12,800 acres,

in "he vicinity"cf Salmon River and Chilkat Lake, running along the
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northern shore of the lake ot its head and then to the Chilkat River.
This, proposal was supported by a petition signed by 42 natives.

No action was taken by the Department during the war, but the
activity in connection with the Haines cut-off to the Alaska Highway,
running very near the native community and the likelihood of an in—
flux of white persons to the area and the development of tourist facil—
ities prompted consideration of the proposed reserve in the spring of
1946. On August 22, 1946, Public Land Order No0.324 was published in
the Federal Register (11 F. ?.. 9142), withdrawing public lands for
classification and proposed designation as a native reservation for
inhabitants of Klukwan. The lands were described 23 follows:

"The tract of land at Klukwan, near the mouth of
the Chilkat River, near latitude 59<30", longitude 136<,
that was reserved and set apart frr educational purposes
by Executive Order of Kay 4, 1907. containing approxi—
mately 0.16 of an acre;

"The lands on the left bank of Chilkat River in—
cluded in Sec. 32, 5" Sec. 33, SWv Ser-, 34, T. 28 S.,
53 3.; NVJ* Sec. 5, NEfi Sec. 6, T. 29 S., R. 57 E., Cop—
per River Base and Meridian, that were reserved for the
use of the natives of Alaska residing then or thereafter
at the Village of Klukwan by Executive Order No. 1764,
of April 21, 1913, as modified by Executive Order Mo.
3673, of May 15, 1922, containing approximately 800 acres;

"The NJr Sec. 33, T. 28 3., R. 56 E., Copper River
Base and Meridian, that was reserved for school, health,
and other purposes by Secretarial Order of April 27,
1943, issued pursuant to authority contained in the Act
cf May 31, "1938 (52 Stat. 593), containing 320 acres; and,

"The area described as: Beginning at a point on the
divide between the stream flowing into Chilkat Lake and
the stream flowing into the Takhin River, approximate
latitude 135<46°30" W., approximately longitude 19:17706"
N. This point is approximately 1 3/7, miles soutn from the
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right bank of the Chilkat River as shown on sheet No. 9

International Boundary between United States and Canada,

1923 Edition. Thence following down right bank of stream

to Chilkat Lake; thence along easterly shore of Chilkat

Lake and stream to the Salmon River; thence along right

bank of Salmon River to the Chilkat River; thence south-—

easterly along right bank of said river to a point due

north of the place of beginning; thence south approxi—

mately 1 3/4 miles to initial point, containing approx-

ately 2,800 acres.™

Notice of public hearings to determine whether Pulbio Land Order
No. 324- should be rescinded, modified or let stand, and whether the
lands described therein should be designated as a reservation ap—
peared in the Federal Register for August 22, 1946 (11 F. R. 9144),
setting the hearings for September 16-21 in Juneau and Fairbanks.
Tue notice was subsequently amended (Il F. R. 10398) to provide for
hearings at Fairbanks on October 10 and at Klukwan on October 15*
The Chief of the Alaska branch of the Division of Territories, Joseph
Flaknc, was designated hearing officer, and 1 was to act as his al-
temate, Nr. Flakne was unable to leave Washington at the time set
for the hearings; 1 therefore presided.

Hearings were held at Klukwan on October 15. The General Super-
intendent of the Alaska Native Service, the Counsel at Large fot »ve
Department and a representative of the canned salmon industry were
present. Twenty-lhrer _.atives appeared and gave testimony, about 40
of the 100-cdd inhabitants attended the hearings. The record, un-
fortunately, does not appear iIn verbatim form. The stenographer

was inexperienced and unable to transcribe accurately the exchanges

of questions and answers* Some of the- witnesses” remark* appear iIn



the transcript as uninterrupted statements, whereas in fact they
were made iIn response to questions asked by Messrs. Folta, Foster
and me.

Findings of Fact

1. The area proposed to be designated as a reservation ccm-
prises approximately 1A,000 acres of land.

2. There was considerable conflict of testimony as to whether
the boundaries of the reservation as proposed had been discussed with
the natives (R. 6, 10, 2A, 26, 28).

3. The boundaries were apparently determined by a teacher of
t.eAlaska Native Service and by a representative of the Indian
Office, 1In 19A3 (R. 13-15, 26).

A. According to testimony and to a statement submitted by the
teacher involved, the proposal for a reservation was presented as a
temporary arrangement with the thought that additional areas could
and would be added later (R. 13), or that it woulu be ar. extension
of the present Klukwan reserve . 15 and letter of Mrs. Fowoll, for—

merly Perkins, to Mr. Foster, October 26, 19A6),

<0525~

5. Aj.lhough a representative of the Alaska Salmon Industry, Inc.

was present at t.e hearings, neither he nor any other white person
interposed any objection to the withdrawal as proposed,
6. Mine persons thought the area set out in the Land Order was

too small for a satisfactory reservation (R. 6, 10, 13, 16, IS, 19,

Olj OQJ VA
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?. All of the natives were confused as to the legal character—
istics of a reservation (R. 5, 6, 25), and had previously understood
that they would acquire fee simple title to the lands (R. 13, 25)*
The term “‘reservation™ apparently carries connotations of bureau-
cratic control, ir. the minds cf most witnesses, which dc not attach
to the term "reserve', which iIs the term commonly applied to the area
in which these natives now live. Thus none of the witnesses who ob-
jected to "'reservations” as an infringement on Indian rights had any
objection to offer to the existing Klukwan Reserve*

8. In the course of the hearing*the natives were advised by
tne Superintendent of the Alaska Native Service that a reservation
would be "government property” (R. 25) and that any "payments for
land” (presumaoly on leases or timber contracts) would "go to the
Juneau office” (R. b). On the basis of these and similar statements
(R. L, 5, 27), the leading spokesman of the Klukwan community an—
nounced that he and the entire community would refuse any reservation
and insist, instead, upon recognition of their Indian title (R. 27).
Although the record aoes not show this clearly, because of defective
reporting, this position was confirmed by all witnesses, ar.d those
witnesses who had signed the 1c7,3 reservation petition repudiated
their petition on these grounds (R. 13, 25).

9. Since the hearing, | have been advised by the Indian Office
and the Solicitor"s Office that the above statements of Superintendent

Foster arc in conflict with Indian Office policy and with governing
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law. The Indian Office policy, | an advised, 1is to encourage local or—
ganized Indian groups to handle their own rentals and income, and any use
of agency facilities for banking 1is purely optional with the natives them—
selves. If they prefer to deposit income in a local bank, as at Ketla-
katla, they are free to do so. The law, I am advised, is that Indian
title to reservation land is a complete fee simple title in equity and,
in the -words of the Supreme Court, "For all practical purposes they owned
the land.I (@. S. v. Shoshone Tribe, 301 U. S. 1Il, 116), Statutory re—
strictions on the alienation of Indian lands apply not only to reservation
lands but equally to non-reservation lands. (U. S. v. Candelaria, 271.
U. S. 132) The Indian Office advises me that It iIs taking steps tj cor-
rect the misunderstanding that was made evident at this hearing iIn the
testimony of Superintendent Foster. Nevertheless, it is a fact that the
natives would not themselves as a group or individually,be able tocon-
vey legal title to the land, and it was their ability tosell theirlands
freely, if they wished, in which they were int.rested (.. 25-28),

10. Not a single witness was in favor of the reservation as proposed,

11. However, despite the fact that they wore dismayed tc hear that
a reservation would not give them fee simple title, there was considerable
sentiment In favor of some action by the Federal Government which would
effectively protect the kind of life they had led frcm time immemorial
ac 3, 7, 9, 11, 17, 18, 20,1A).

12. The native economy is based a. fishing, berry-picking andhunt-
ing and trapping @t 3, 6, 17, 25).

13. Fishing is done chiefly in Chilkat Lake, which supplies trout,
sockeyes, ooligvans and other fish (R. 9, 3, C,3, F), -which are dried

and smoked (Ex. C F, R. 2),.
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Ib. 3erries, salmon berries, cranberries, blueberries, soap—
berries, and elderberries, are found "up on the mountains™ (R. 5. 9.
Ex. 0, J) and around Chilkat Lake (Ex..C). The berries are dried,
made into cakes, preserved,ir oil or made into a kind of jam and
some of these products are sold commercially (Ex, L).

15. Most of the hunting and trapping, of marten, fox bear,
goats, 0Iynx, mink and porcupine, is done in the watershed area of
Chilkoot and Chilkat, bounced on the north by the Canadian border
E. 3,1, 16, IS, 20, 2, 25, k), by a point between Klukwanand
Haines (Berner"s Bay) to the south (E, 16, 1S,20, 23, 2H) and
the mountain ranges to the eas\t and west @.. 7. 9. -6, 18, lk, 29).
(See also R. 6, Ex. B, C, D.)

Ib. Vithin this area, there is steady encroachment by white
homesteaders @.. 17, IS, 1k, 25) who are cutting down timber on lands
regarded by the natives as a sforce of winter fuel @. 3> IS), are
interfering with native hunting @.. 3. 7. 17).anltrapping activities
R. 5, 7, 12).

17. With all the encroachments and interferences, it Is becom-
ing increasingly harder for natives to make a living I'E 7, H, 12,
17, 1S, 19, 21, 23, 2J), and 4ue native justifiably fear that there
will be an increasing number of homesteaders (R. 7. 13, 19, 21, 2U).

18. The reservation as proposed is of no economic benefit to

the natives R. U, 15, 16, 20, 2U).
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19. It contains little timber R. 18), is very gravelly R.

15) and has little fish (R. 12) or gamne (.. 12). One witness stated

"You can"t even kill rabbits in that area” @t 2U).

Analysis

The intention in setting up the proposed reservation was to
give the natives of Klukwan some economic security and to protect
them against infringement of their ancient trapping, hunting and fish-
ing righte- Since a substantial percentage of the Klukwan natives
had actually netitioned the Department for the reservation, it was
thought, at the start cf the hearings, that the bulk of the testimony
would merely go to support the earlier petition.

However, it became apparent immediately that even the signers of
=fe petition had been confusi.d in their concept of a reservation.
The testimony was overwhelming that the natives had ranged over an
area extending to tha Canadian border, between the mountain ranges
lying to the east and west of the village, and south to Hemer®c Bay.
They had earned their livelihood and based their economy ir. this area
since time immemorial, and they understood that the setting up of a
reservation would confirm title to lands they had always used. Some
of them repudiated thelr petition when they heard that they would not
be acquiring title to even the area proposed to be designated as a
reservation and others disavowed theilr request when they finally
realised how small the area proposed to be designated wa™ iIn comparison

to the area they are accustomed to draw upon.



170t only 1is the area sloul, hut it is of no use to the natives.
It is not the source of their game, their fish, their timber or their
berries. To confirm them in the exclusive v.se of the area proposed
is to give them nothing of value., The interference the-" have exper--
ienced from white homesteaders, and which they anticipate will in—
crease, has come not in the area described in Public Land Order 1.
32°4, but in the valuable timber land, the berry patches, the lakes
and rivers where fish abound.

It is already more difficult for the natives to gather subsis—
tence supplies, and unless encroachment is(promptly and effectively
prevented in the area where it is a danger to the native economy, the
standard of livi“ig will fall below subsistence level. In theory, of
course, the natives will not be restricted to the area set aside as
a reservation, but as a practical matter, if they have no authority
to contrd fishing, trapping and hunting by whites in the laiger area,
and if the Department does nothing to limit use of this larger area
by outsiders, they will be slowly driven bad: to the small area witnin
which they are supreme, and the record shows conclusively that they
cannot confine their activities to that area and at the same time
maintain their present living standard.

The record clearly demonstrates that the 700 square miles of the
watershed of Chilkat and Chilkoot, up to the Canadian border and down
to a point between Klukwan and Haines, was used by natives of Klukwan
from time immemorial and is needed to keep the community life at its

pr-.sent level. Since it is not economically feasible to vdthdrav from

1052
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the public domain so substantial an’area iIn southeastern Alaska, and
since the natives themselves are more interested in establishing
thelr possessory rights than in h=rAng a reservation of whatever size
set up, | make the following reoommenc™atiil § for action by the De-
partment, looking to protection of the ancient hunting, trapping,

fishing and berrying grounds of the natives of Klukwan:

Re commendations

1. 1 recommend that the land described iIn Public Land Order
l\/o% 32A be not designated as a reservation*

2. | recommend that the Department arrange, In accordance
with the procedure piescribed by the Acting Secretary on June XC,
19£6 (11 F. R. 6911), ©or hearings to determine the extent of pos-
sessory claims of the natives of Klukwan iIn the area they claim as their
own.

3 . 1 recommend that, upon the determination of the extent of such
rights, arrangements be made to give the people of Klukwan the choice
of retaining the lands as to which their title has been confirmed, or
selling portions thereof, the proceeds of such sale to be set aside
for the establishment of native community projects, such as canneries,
freezing plants, etc. Opportunity may thus be afforded for the estab-
lishment of private enterprise and for expansion of native industries,
and the natives, will rec ivc a quid pro quo for lands from which they

are presently being driven with no economic return. It is probable

10



that additional legislative authority, similar to the Bartlett bill,
H. R. 5731 of the 79th Congress, would be necessary effectively to

carry out this program, to the extent that it may be put into effect.

(Sgd) IRWIN W. SILVERMAN

Irwin W. Silverman,
Presiding Officer,

Approved: December 9, 1946,
(Sgd) J. A. Xrug,

Secretary of the Interior.

1C525-3



'y virtue cf the authority vest®d. in the :resident, and pursuant, to
.xccutivr Order l.e. 9337 4-ril 24, 1943, it is “"rdsrod as follows:

:b.isct to v existing rirhto ard to existing withdrawals, tho
oilov.ir® described public lands in Alaska are here'07 tsrv-crarily
= "drawn iron aotHortont, lecutian, sal; or entrr and reserved for
tho e."eemoso of classification and creposed designation under section 2
or tho act of Kay 1, 1936, 49 Otnt*. 1250 (0.5.5., Title 40, sec. 355a),
an a n tive reservation for the use and cccuncncv of the native inhabi—
tants of tJ8 n..tivevillaye of uarrov and vicinity, Alaska:

"Lunin- .nt s. the Arctic Gccen 30 "1103 southwest

M. jsct to valid existing rights and to existing withdrawals, the
falloZin™* dec ribed ~“T lie lands in Alaska an.” hereby te:rpo:*crily withdrawn
frox. settlement, location, sale, or entry and reserved for t o pnmose

of clan*ification «ni propcnoi deS|gnat|on radar section 2 cf tho act of
= T lcnf |1 anrr, il o« CI5HT e eJrth - nor FHT

k<lvny ' j fVouelw M

rs-."ivation for the u c aniocc.rancy a" the n tv 0 inhabitants of the
r...ti\c villapa of hluXl.nn, and vicinity, Alnsba:

Th,: er-ct cf land atjaukwsn, n ar the mouth of the dhilkut
mf.ivor, n ar latitude 5vo301, longitude 136 <, that was reserved
end act apart far educational w.rracjs by “f:ec :tive Oreicr of
fay 4, 1;"0, containing apuro®durntoly C.lo of an acre;



The laris cn th'> 3 t ban!-: of Cl-.ilkat River included in See.
32, C* -4e 33, 5?1 Sec. 34, ?. 25 3., 56 R., JS$ Gee. 5,
IV bee. 6, ?. 29 3., Re 5? R-, Coop r liver Rase and Meridian,
that ware reserved for the coo of the natives of Alaska residing
then cr thereafter at tho Villare of Rluia.un by Rrccutive Cider
lio» 1764, of April 21, 1913, modified by Rroeutivo Grier Ho.
36"-3, of May 15, 1922, canteininp apnewdnvately SCO acres;

Tho I'l lac, 33, T* 25 2., 50 S., Cooper River lane and
Lorilian, that was reserved for school, health, and other
purposes by iceret-rial Order of April 2", 1943, issued pur—
suant to authority r;.or.i-incd in tho Act of May 31, 1932
(?2 Ctat. 593), containing 320 acres; and,

k

The area described ast Re innin”™ at a point or. the divide
between the stream flerw/*in~ into Chilkat Lake and ths stream
flawin®: into tho Takhin River, apprordnatc latitude 13504-630n
V;., anpro:dr.-toly lonjdtuds 59<17,06" R. This -oint is approed-
satily 13/4 : *Alcs south freer, the ri"hi b-rh of the Chilkat
River as aho".n on sheet Ro. 9, International Boundary between
United itatos and Caned., 1923 Idation. Thonco follcwin down
ri“fit rani: of stream to ChiLmt Lairs; thence alonr easterly
shore of Chilkat Lake and sircar, to the 7air.on River; thonee
alan ri;ht banl: of :lalron River to the Chilkat. River; thence
southca. scrly alonp rlpht lari: of s.id river to a point due
north of tie 1ir.co of bcfin.ninp; thence couth apprnrdLnatoly
1 3/4 riles to initied point, containinr a rcoduatcly 12,500
acres.

augur: 11, 1946.

03CAR L, CRAFIAI
Actine, Rocrotary of the Interior.

(7. 7. Con. 46-14-620; Riled, Aup. 21, 1946;
9:45 a. m.)



THOMAS P. BLANTON
ATTORNEY AT LAW

P.0. BOX 616
HAINES. ALASKA 99827
(907) 766-2344

April 7, 1982

The Honorable R.E. Henderson
Mayor

Haines Borough

P.0. Box H

Haines, Alaska 99827

Re: Trespass Claims by Alaska Natives
Dear Mayor Henderson:

In an effort to determine what actually happened to the 2.6 million
acre trespass claim of the Klukwan IRA Chilkat Indian Village, |
contacted the Solicitors Office of the United States Department of
Interior in Anchorage, and spoke with Field Solicitor, Bruce Landon.

I was advised that the Federal District Court Case of United States
of America (and Inupiat Community of the Arctic Slope) v. Atlantic
Richfield Company et al decided the trespass claims for all the
companion cases, and as a result of that case, all other cases were
dismissed by the Courts.

U.S. v. Atlantic Richfield Company 435 Fed. Supp. 1009 (1977) was
tried in the United States District Court for the District of Alaska
before Federal Judge James M. Fitzgerald. The decision in that case
held that the Alaska Native Claims Settlement Act, pursuant to which
natives were granted in exchange $962,500,000 and 40 million acres
of land in fee simple, extinguished not only the Aboriginal titles
of all Alaska natives, but also every claim "based on" Aboriginal
title in the sense that the past or present existence of Aboriginal
title is an element of the claim, and the Act would be given retro—
spective construction so that entities under Federal authorization
and conditional state leases were not pre-Act trespasses as claimed.

This decision, in favor of Atlantic Richfield and the other named
defendants, was appealed to the United States Circuit Court of

Appeals for the Ninth Circuit. The decision of that appeal 1is found
in 612 Fed. Supp. 1132 (1980). The United States Circuit Court of
Appeals, for the Ninth Circuit, affirmed the lower Court®s decision.
The appellants, the United States of America, on behalf of the Inupiat
Community of the Arctic Slope, further appealed the case to the United
States Supreme Court and that Court declined to hear the matter.



Trespass Claims by Alaska Natives
April 7, 1982
Page Two

This 1line of cases, forever settled the trespass claims based on
Aboriginal title, of all Alaska native groups.

A copy of the United States District Court Decision and the United
States Circuit Court of Appeals for the Ninth Circuit Decision
accompanythis letter.

Very truly yours,

Thomas P. Blanton



UNITED STATES v. ATLANTIC RICHFIELD CO.

Gt.-

thi-rc is little lik-1i> d that the per-

sqo?gwho are enjoined by ihi.- Ord r F\)Ni”

suffer monetary damage during the life of

the Order and " e-cause Mr, Lv.Iti-, has not

li-lic¥ o1 to the Court th*". a hord i- keed-
ed S-c FedR.Civ.P. tiviie"

IT IS FURTHER ORDERED that this
Ten:p« v.r. Restraining Order shall expire
on the tenth day after the dale it is filed,
unless extended pursuant to Fed.K Civ.P.
B54).

A subsequent order of this Cou-t will
shortly be forthcoming setting a hearing
dat< P Dr. Crews'
nary Injunction.

IT IS FURTHKIt OKI)KURD that Dr.
Crew.-1 Motion, file.. November 1* 194, to

make Timothy K Levstik ("State Court Re-

ceiver”) a new party defendant in this case
Is granted.

IT IS SO ORDERED.

UNITKU STATES of America, Plaintiff,

Inupiat Community of the Arctic Slnpe,
|'laintiff-InliTveuor,

ATLANTIC RICHF-IELD COMPANY
ct al, Defendants.

No. A 7s-21a Civil.

United States District Court,
D. Alaska

olile 3 17T

The United State-, in its own behalf
and on behalf of Eskimos inhabiting Arctic
Slope of Alaska, sued the Stale of Alaska
and :+Ocorporations and private partita for
in.spa-a to native laml prior to pa.-sage of
Alaska Native Claims Sotlb ment Act ~ De-
fendants moved to dismiss all claims of

otion for a Prelimi-

1009
C. S

trespass to land claimed or.  hes;- of
aborlgmal title.  The District Court, Fitz-
gerald, J, held that: &12 Settlement Act
extinguished alwrigina! title to iards tenta-
tively aPproved to the State or conveyed
pursuant to fed. m! law a- of of ‘the
tentative apProvaI or conveyarather
thar. merely from effective date of the Set-
tlement Act; (2 Act extinguished all re-
maining aboriginal title and native claims
as of its effective date; (3) Act goes beyond
extmgwshment of claims for compensation
of taking of Indian land and extinguishes
all native claims based on alleged aboriginal
occupancy, including claims against private
parties for éaast trespasses and () trespass
claims based on unrecognized aboriginal -
tle arc not a protected property interest
and, hence, extinguishment of native tre>-
pass claims against third parties presented
no Fifth Amendment problem

Motion granted

1 Public LimL vf-3

~Aboriginal title, as opposed to Indian
title recognized by treaty or reservation, is
legally cxlinguishnblc ‘when the United
States makes an otherwise lawful convey-
ance of land pursuant to federal statute.
Alaska Native Claims Settlement Act, § 2
ot sti], BUS.CA. | Ibtl ct socg. Alaska
Statenood Act, § 1 ct se<p,  U.S.CA. pre-
ceding section 2.

2. Public Lards c=s

Congressiofially authorized eonveyam >
of lands from the public domain demon
strat.es the requisite intent to extinguish
the Indian right of exclusive use and occu-
pancy to those lands; hence, when Secre-
tary of Ilte Interior issued a patent to a
homestead* r in Alaska, aboriginal title? of
the native inhabitants was extinguished
with respect to the patented land, Act May
119, ?o Slat IDtg, Win ka Native
Claims Settlement Act, § 2¢l s, BUS.
CA S 100 cl si%

3. Public Linds

Conveyance of land in derogation of a
Congressional directive 15 >>p.ct and pro-
tect native uceuparcy wiuild be void am!
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Ie?ally ineffective to extinguish aboriginal
title.  Alaska Native Claims Settlement
Act, § 2¢l seq., 8 US.CA. § 1601 et seq.

4, United States <t=105

Intent of Con?ress in enacting Alaska
Native Claims Settlement Act was to settle
claims of Alaska natives and compensate
them without deciding difficult question of
existence and extent of aboriginal title to
Alaska lands; hence, since Treaty of Ces-
sion and Congressional legislation, including
Statehood Act, preceding the Settlement
Act incidentally affected but did not Fur-
port to resolve issues relating to native land
claims, it was appropriate to look di-ectly to
Settlement Act to discern congress)tnal in-
tent with respect to settlement am extin-
quishment of claims hased on at original
title. Alaska Native Claims So llement
Act, § 2¢l seq., 43 U.SC.A. § 1601 ot seq.;
Alaska Statehood Act, § 1 ct seq., 48 US.
CA recedm&g&ecnon 21; Treaty of Ces-
sion, 15Stat.

5 States <*8

Purpose cf Alaska Statehood Act was
to insure that the new slate would be eco-
nomically viable, Alaska Statehood Act, § 1
ct seq., 48U.S.C.A. preceding section 2L

6. Public Lands <=3

Provision of Al.v’.u Native Chims Set-
tlement Act that prior conveyance.- of Fub-
lic land pursuant to federal law as well as
tentative approvals pursuant to Sf-W hood
Act arc to be regarded as ar. 0*t|r.?u.|sh-
ificnt (d any «b *=or.1 title tle.relo lalri,ac-
tively iA{!i;oti5.0ied .nhm'igiral title a* of
date of Prlor minty.- aces or !matalive ap-
Proyal of state land \<.ior.s »nrf*r State-
Leni Act ami did not *rely val'date prior
ftdiral conveyances ami tentative land se-
lection approval* us of effective date of
“ltle-nunl Alt; -0 el txtiugui:bed all
rim {tilling aboriginal title and native claims
as of ite eff.itivi date. Alaska Native
Claims Settlement Act, §§ 2 et set), 1(‘a ),
S USCA  1ale se(i.. ro2( 1)
Al &1 St te-hiiod Ad, t Lcl s'q,

Juiyp
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7 United States *=105

“Purpose of provision of Alaska Native
Claims Settlement Act that all conveyance*
pursuant to the Act are subject to valid
existing rights and that patents issued un-
der the Act are subject to preexisting
rights, such as leases Issued under State-
hood Act, was to protect rights and expec-
tations of persons who previously received
an interest in the land pursuant to federal
law; to hold such prior lessees, permittees
or grantees liable for trespass for entries
made prior to effective date of Settlement
Act would contravene the express legisla-
tive purpose fully protecting rights of those
who entered the North Slope in reliance or.
federal authorization.  Alaska Native
Claims Settlement Act, a), 140)

88 4(a), 43
US.CA. 88§ 16033) 1613(?; Z‘é\laska lau,
hood Act, § &(g), 48 US.CA. preceding

section 21.

8 United States =>15

In enacting Alaska Native Claims Set-
tlement Act, Congress viewed previous fed-
eral conveyances of ands claimed by Alaska
natives as past takings of aboriginal title
and intended, by the Settlement Act, to
compensate the natives for such past ap[)ro-
priations as well as for .extlnqmshme_n of
any remaining_aboriginal land rights
Alaska Native Claims Settlement Act.'t 4
B USCA § 158

9 United States *—1b

~ Alaska Native Claim; Settlement -V,
eliminated any b;.«’s fer native claim* relat-
ing to prc-Setllemt nt Act entries on land
tentativel apProved to the state under tl.
St./.ehood Act nr previously conveyed to
private parties;  rce, Smile mint_ Act re-
gtriiv,) disn.«fe! of claim* fur entriis unde-;
sif:w bases par--ant to tin Sat*-), mmAct
or entries pursuant to valid f*~daal \ .-
or conveyance*  Alaska Native Claims  t-
t* istent Act, § I'a, ¢), 8USCA 8§ a
8, Aa ha St.t"odd et t 6), > US

A |meCelb g *cliun 2L

Id. 1:'i.ns e 19
rr...ha v.e.or o



IMTKD STATKS v. ATLANTIC KICtiiJKI.M CO.
Gt* s> L »ESt

claims of injury or lexof persona! property
not deper.il-.on a showing of aboriginal
title or trespass claims assertt’ bK in-iividu-
al natives or a grourj of natives having fee
title or a ka-Ur.oM Lv.erisl in land, since a
claim of ire-;.-s to su-h lar.J c-. be proven
without a showm%of aboriginal use or oc-
cupancy. Alaska Native Claims Settlement
Act, § 4@ cl, B LS.CA § 16034 ¢)

11 Public 1-und" 0»3

I'rovi.-i ef of Ala-ha Native Cla;m> Set-
tlerncnt At extinguishing all  claims
against the United Slates, the stale am! all
other persons that are based on claims of
='original rights embraces claims bevom|
ehinis for appropr ion of Imliati land,
which claim.- arc as  -table only aFamst the
United Stales. Alaska Native Claims Set-
tlement Act, § 1(), 3U.S.CA. t 1003(0).

12 Publk 1.aa.ls

“Purpose of provision of Alaska Native
Claims Settlement Act extinguishing all
claims based on claims of aboriginal title
Wwe- to avoid costly litigation and to end
divisivem  between native and nonnatives
in Alaska. Alaska Native Claims Settle -
meat Act, § <10, BI.S.CA. § K(13().

13 Italians 1)

Provision *f Alaska Nalivi Claims Sc’
llement Act cxliiiguishing all claims
against the Government and other. that are
based on claims of aboriginal title extin-
quishes trespass claims based cm aboriginal
ftitie and is not limited to claims for com-
pensation for taking of Indian laud; hence,
provision ~ extinguished  native claims
again.! State of Ale-ka andlprlvate.' parties
for tre-spa-s on aboriginal title lands prior
to passage of Settlement Act, specifically,
alleged Ir« pa i as to lands tentatively ap-
proved t0 tin slate pursuant to Statehood
Act or conveyed Pursuant to federal law
and, eneempas ed lease s of North Slope ol
lands which the state had tentatively select-
ed under the . .atchooe! Act Alaska Native
Claims Settlement Act, § Ha, e?, 43 US.
CA i Zel.lt ci, Alaska Slate! me! Act,
$% t* CSC A preceding section 2L

1011

I -{K5))
14 Irediaies s—u

“Purpose of provision of Alaska Native
Claims Settlement Act extinguishing all
claims based on claims of aboriginal rlﬁht,
title, etc., was to ¢ minatu indirect chal-
lengr > to title, sucv |, those asserted by
way of a tresp. ss action. Alaska Native
Claims Settlement Act, § 4(c), 43 US.CA.
8ieB(Q).
15 Puhlk Lands
~Alaska Native Claims Settlement Act
is to be broadly construed to effectuate a
comprehensive ~ settlement of all native
claims ba.icd on aboriginal use and occupan-
cy of lam! in Alaska and to bar any litiga-
tion based on such claims. Alaska Native
Claims Settlena. nt Act, § 4(3), BUSCA
§ 1003(a)

Ifi. Constitutional Law c=277()
Public lamd> o4 3 . .
Tresp.uss claims based on tinre-cognized
abo.n?lnal title are not a protected “proper-
ty interest” within meaning of the Fifth
mei.ilrent; hence, provision of Alaska
Native Claims Settlement Act extinguish-
|n% native claims based on alleged aborigi-
nal occupancy, including claims against pri-
vate parlies” for pro.Settlement "Act livs-
pav4s, does no violence to the Kfth
Amendment  Alaska Native Ch..ms S. tle-
meit Act, § 4(), B CSC A ( Itli 1)
I.SC AConst. Armnd 5
see ili- i WOrds and 1°tirm
for other jode el cousirucions an!
< flint ions
17 ("nnsiiliitioi.al Law ~ -272)
Indians X-lil
Indian occupamy of land wiihoil
government recognition of ownership is not
a constitutionally protected interest and,
henon, may be terminated by Congress at
will without compensation; Since such use
am! occupancy is not constitutionally pro-
tect-.I, in.-spa-- or other claims of interfer-
ence with the. umlerlying_interest likewise
fall outside the se'ope *f Fifth Amendment
protection.  U.S.("A.Const. Amend 5

IS. Constitutional Liw )
Indians *=*1)
~ Congrt.-i ha> plenary power over ab-
original use am! occupancy and claims de-
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rived therefrom and may extinguish such
occupancy rights and derivative claims in
any manner it chooses; hence, Fifth
Amendment was not violated by retroac-
tively extinguishing aboriginal title and
trespass claims for pre-1971 entries on Alas-
ka's North Slope. Alaska Native Claims
Settlement Act, § 4(a ¢), 43 USCA
§ 1603 ¢); U.S.C.A.Const. Amend. 5

19 Public Linds ¢=3

It is essential that Congress be able to
extinguish abor_lqmal title and all claims
based on such title unimpeded by constitu-
tional restrictions so that | idian land claims
and disputes grenerated thereby may be con-
clusively and Tinally settled. Alaska Native
Claims “Settlement Act, § 4(a, cg, 43 U.S.
g.A. § 1G03(a, c); U.S.C.A.Const. Amend.

G Kent Edwards, U.S. Atty. by John D

Roberts, Asst. U.S. Atty., Anchorage, Alas-
ka, James J. Clear, Land & Natural Re-
sources Div., US. Dept, of Justice, Wash-
ington, D C, for plaintiff.

Edward A Monies, Mark A. Sandberg,
Merdes, Schaible, Staley & DeLisio, Inc.,
Anchorage, Alaska, 0. Yale Lewis, Jr,
Wickwire, Lewis, Goldmark, Dvstel &
Schorr, Seattle, Wash., for inturvenor.

Avrurn M. Gross, Attr. Gen., Anchorage,
Alaska, for State of Alaska.

Richard 0. Gantz, Hughes, Thorsness,
Powell it Rrundin, Anchorage, Alaska, for
defendants Dowell, Div. of Dow Chemical,
Exploration Loggmcg of USA, Exxon Co,
USA, Halliburton Co,, l.offlaud Rros. Co,,
McCulloch Qil Corp., Nieihrmtyer-Marting
Co., Sehlumborger, Ltd., Wagley, Inc., Tele-
dyne Exploration Co., Teledyne Industries,
Inc., Superior Oil Co, R B. Montgomery
Dr|II|n% Inc., Humble Oil (k Refmmgq, Na-
tional Geophysical Co,, by Toledy  Su
sor and Exxon Pipeline” Co.

Atkinson, Conway, Yo—’—gi, Bill & Gag-
non, Anchorage, Alaska, lor defendants
ATCO Housing, dim ATCO Structures, Na-
tional  Mechanical Contractors, Polar Oil
Field Services.
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Birch, Jermain, Horton & Bittner, An-
chorage, Alaska, for defendant Hewitt
Lounsbury & Assoc.

William V. Boggess, Fairbanks, Alaska,
for defendants James A. Dalton & Assoc,
and Stutzmann Eng. Assoc.

Burr, Pease & Kurtz, J. W. Sedwick, An-
chorage, Alaska, for defendants Green
Const. Co., Union Oil Co. of California,
ﬁ\laslka Geophysical, Inc. and Digieon Alas-

a, Inc.

Charles E. Cole, Fairbanks, Alaska, for
defendants Burgess Const. Co. and Spruce
Equipment Co.

Richmond & Willoughby, Anchorage,
Alaska, for defendants Alaska Barﬁe &
Trans., Inc., Battelle Pacific Northwest
Laboratories, General Const. Co,, qudr_ear
Tire & Rubber Co., Pac. Inland Navigation
Co., Universal Services, Inc. and Alaska
General Const,

" Paul F. Robison, Robison, McCaskey,

Reynolds & Franke! Anchora?e,, Alaska,
for' defendant Pipeline Technologists, Inc.

Charles E. Tulin, Anchorage, Alaska, for
defendants S & G Const,, Inc. and Winship
Air Service.

Hugh G. Wade, Anchorage, Alaska, for
defendants Rivers C & M Co.

H. Bixlcr Whiting, Whiting it Blanton,
Fairbanks, Alaska, for defendants J & J
Equipment, Inc. of Alaska.

flimit E. Guldens, in pro. per. and for
defendants Burst & Giddens Oil Well dim
lagging Sc-v, Inc.

Hagans, Smith & Brown, Anchorage,
Alaska, for deft-ndarts Geophysical Service,
Inc., Readmlg it Rat s Offsnore trilling Co,,
Reading it Rates Oil and Gas ( >and Unit-
ed Geophysical Corp.

Huge, Lekish, Cardwell, Marquez & Law-
rence, Anchorage, Alaska, fur defendants

m 3 Sea Automotive, Inc.

Holland & Thornton, Anchorage, Alaska,
for defendants Colorado Qil & Gas Corp,,
Era Helicopters, Inc., Forest Qil Corp,,
Hunt Oil Co, Marathon Qil Co., Merric,
Inc., Mobil Oil Corp., Parker Drilling Co,
Phillips Petroleum Corp., Placid Oil Co., M-
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Cite J1rii r.s. *p. 105 (1977)

bile Piptlirv Co., Suewsry Mobil O:! Co. ax!
Amerada H--- Corp.

Ely, Guess & Rudd, Anchorage, Alaska
for defendants Aiyeska Pipeline St-rv. Co,,
BP Qil Corp., by ?>hio Petroleum Co., Ste-
T Ever%reen Helicopters of Alaska,
Inc., Kaiser Steel Corp., Michael Baker, Jr.,
Inc.. Newmor.t Oil Co. Prudhoe Bay Com
munications, by Sohio Trans. Co., formerly
Pruiihoe Bay Conun.. S*!!I' Oil Co, Sohio
Petroleum Co, ARCO Pipe'ine 20, BP
Alaska Exploration, BP Alaska, Inc., Br
Pipelines, 'Ini. and Woodward-Lundgren
Assoc.

Barry Ponno'.lan, Anchorage, Alaska, for
defendants Ramstad Const. Co,

M. P. Evans, Georg* A. Dickson, Anchor-
age, Alaski for defendants S. S. Mullens,
Inc., dba S. S. Mullen Const

Faulkner, Banfiejd, Doogan SmHolmes,
Juneau, Alaska, for defendants Atlantic Re-
fining Co., Atlantic Richfield Co., Richfield
Oil Corp and Sinclair Qil Corp.

James E. Fish-.I, Kerai, Alaska, for de-
fendants Better Concrete Products Corp.

Gallagher, Cranston & Snow, Anchora%e,
AL\.Iaska,| for defendants Sourdough Freight
ines, Inc.

Stephen S. Hart, Graham & James, An-
chorage, .Alaska, for defendants Nahors
Alaska Drilling.

(.0, Hartig, Rhodes & Norman, Anchor-
age, Alaska, R. T. Robhcr-on, Houston,
ex, for defendants Alaska Geophysical,
Inc., Core Laboratories, Inc., Digicon Alas-
ka, Inc., Dresser Industries, Inc., Lindsay &
As.-ociates, Lorac Service Corp., Madrel, dba
Ray Ge%ghysmall, Occidental Petroleum,
Western (2 ophvsieal Co. of America, Conti-
go ntul Labor.ilori«s and Tin Superior Oil

Ralph G. Crews, Anchorag*-, Alaska, for
defendants Gulf Oil Corp., Par. American
Petroleum and Texaco, Inc.

Delaney. Wiles, Moore, Hayes & Rcitman,
Anchorage, Alaska, for defendants Alaska
Airlines, Boatel Alaska, Inc., Eastman Ol
Aeil Survey, Rowan Drilling Co.. dba Row-

an Drilling U.S., Standard Oil Co. of Cat,
Whipstock™ Alaska, Globe L niversal Sci-
ences, Hamilton Brothers Oil and Frontier
Rock & Sand, Ine.

Robert L. Hartig, Anchorage. Alaska. Mi-
chael P. Waller, Karon A. Borndt, Houston,
Tex., for defendants .Di?icon Alaska, Inc.
ard Alaskan Geophysical, Inc.

Karl S. Johnstone, Anchorage, Alaska,
for defendants C. R Lewis, Inc.

Denis R. Lnzarus, Anchorage, Alaska, for
defendants Olympic, Inc.

McCarrey  McCarrey, Anchorage, Alas-
ka. for defendants Wien Air Alaska.

Philip- D. Maloney, Anphora?e Alaska,
for defendants Cities Service QI Corp., Co-
noco, Inc., Sperry-Sun Well Surveying Co.
and Sun Oil Co.

Nosek, Bradbury & Wolf, Anchorage,
Alaska, for defendants Aret'e Marine
Freighters, Dye Construction, Inc., Mukluk
Freight Lirus, I OQilfield. Service, Inc.
and Puget Sound Tug & Barge Co

Thomas P. Owens, Jr., Owens, Rtordan &
Turner, A* "oruge, Alaska, for * fond'tnts
Atwood Eli. prises, Inc. and Brinkerhoff
Drilling Co.

Rice, Ho| pn-r & Hedland, Fairbanks,
Alaska, for defendants Earth mover-, of
Fairbanks, Inc.

Croh, IJeikert & Walter, Anchorage,
Alaska, for defendants Locbor Construction
Co., dba Lacher Co, Inc. and Western Off-
shore Drilling & Exploration Co.

OPINION

FITZGKRALI), District Judge

The United States, acting in its own be-
half and o> behalf of Eskimos inhabiting
L= Arctic Jop*- of Alaska, sues the Stale
of Alaska "'l one hundred forty corpora-
tions and private puili*.- for trespass to
Native land prior to the pa-age of tho
Alaska Native Claims Se'tement Act.1
The intern nor, Inupiat Community of the
Arctic Slop.1 a recognized Eskimo tribal

L 431 SC §ICl »ig Hefcirdt'ff rrfiTfred t0 as ¥ Sittv'TArt Act
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entity, makes similar but somewhat more
extensive claims.2

The underlying theory of both the com-
plaint and the complaint in intervention is
that until the 1971 Settlement Act the Eski-
mos of the Arctic Slope had a right of
exclusive possession to the Arctic Slope of
Alaska based on use and ocunancy of that
region from time immemorial, or as it is
sometimes termed, "aboriginal title."

_The case is here r-t defendants’ joint mo-
tion to dismiss all claims of trespass to land
claimed on the basis of aboriginal title.2
The case raises important questions of law
arising under the Settlement Act and feder-
al common law regarding Indian rights. In
order to fully develop the issues presented,
It is necessary to review the background of
the Settlement Act.

Jurisdiction over the clain , of tho United
States is conferred byl28 USC. § 136
Jurisdiction over the claims of intervener is
based on 28 US.C. §8 1331, 132

1 HISTORY OF ALASKA NATIVE
LAND CLAIMS

The claims of the Native people to the
land and eeescurces of Alaska had been a
source of potentiJ conflict and uncertainty
for ovc ea century before Congress finally

2. More specifically, the Unjted States claims
damages for entries to land aboriginally used
ar.d occupied by the Arctic Slope Natives
where: (J)the entry was unauthorized; (2) the
entry and trespass were_under color of the
Statehood Act of 1558, 72 Stat. 389, but in
violation of explicit t.rir.s contained therein
which, affirri.ati" t'y protected Native thts; cr
(3) the entry vas made under federal autho-
rization but ‘the er.ir; interfered with substan-
tial and notorious NV.Ive use resulting in de-
sti action of h aii-.e possessions, such as homes,
hunting or tr.pprg grounds, and other physi-
cal structures. I/ mages to the E'hi.tos ‘are
alleged to indue- the disturb .nee of tsme ani-
mals, the extraction of oil and gas, the obtain-
ing of geophysical mformation of great value,
end the construction of roads, buildings, air-
fields and other structures. .

Inten tnor claims damages for all entries on
the North Slope prior to December 18, 1971
the value of any geologic and geophysical infor-
mation obtained "as a result of oil t - .ti n
on Arctic Slope lar.d; the royalty value of gicv-

undertook to settle the aboriginal claims in
the late 1963s.

The Treaty of Cessionl by which the
United States purchased Alaska from Rus-
sia in 1867 did not address the Properay
rights of the Native inhabitants. It provid-
ed that the Natives would be subject to
such laws as the United States n.ight adopt
with respect to aboriginal tribes.

~The first statute to mention the land
rights of Alaska Natives was the Organic
Act of 18845 which provided for a civil
government and extended the mining laws
of the United States to Alaska. Section 8
of the Organic Act provided:
~, that the Indians or other per-
sons in said district shall not be disturbed
in the possession of any lands actually in
their use or occupation or now claime bx
them but the terms under which sucl
persons may acquire title to such lands is
reserved for future legislation by Con-
gress

Congress proceeded to open Alarka to
settlement and development by extending
the general land laws to Alaska. The Act
of March 3 131 authorized the establish-
ment of townsites and conveyances of town
lots to individual occupants.* In 1898 Con-
gress extended the homestead laws to Alas-

ar7and in 900 the mining laws of tho
United States to Alaska in the second Or-

el or other mineral resources obtained as a
resc.it of trespass on the Arctic Slope; damages
for destruction of wildlife; damages for theft O
disturbance of chattels; arid damages for inju-
¥, t-hi property and structures.

3. All claim’ svhich may lit for injury to person-
atproperty vr rial property ir.divi luaily owned,
as opp. rd ‘o propeny claimed by light of
aboriginal us-, and ocCupancy, are excepted
from U,e rottor. to dismiss. Such claims, how-
ever, are not am tmstriy stated by the com-
plaints fi'ed in th-s c; se.

4, Treaty of .March 30. li-67. 15 Stat. 559
5. Act ol May 17. 1b%, Ch. 53, 23 Stat. 24.

6. Act of March 3, 1891. Ch 561, 20 Stat. 1095,
43 USC. § 732

7. Act of May 4, 1K 6, Ch. 259. 30 Stat. 405, 43
CSC. {27
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%a-m Actl In 100 Congo.;s enacted th-:
laska Coal La- !; Act, directing tho Rr«i-
eknt to reserve potential coal-hearing land;
ar.d issue lease? for th-—e la- is.9 Tin. Min-
eral Leasing Act or.actn! in 1_92'2aut"—
rifedl the Servian.- of the Irte-i-wr fo lease
lands owned by the Unit"! States which
contain deposits of coal, oil and other min-
erals, Some of these enactments contain-.d
provisions exempting or proteptm% from
disposition lands actuaMy,occuEned y Na-
tives. The second Org. nic Act. for exam-
ple, provided that Natives “shall not he
disturbed in the possession of any lands now
actually in their use and " occupancy

""" However, other statutes, such &s
the Mineral Leasing Act, did not contain
any provisions i cling Native occupancy.

Under these taws, appropriate adminis-
trative officials authorized entries on, and
disposition of, Alaska lands without regard
to aboriginal title claims of Natives.

In tlie Alaska Native Allotment Act,"
Congress for th- first time provided a
means by which in.liv: iril Alaska Natives
could obtain legal til e to land they occu-
pied. The Act Prowded for the allotmeut
of homesteads of up to 1f0a..res of nonmin-
eral land. However, onIY i allotments,
most of which wore in southeastern Alaska,
were issued under the Act during the first
Sl years after its pas-age. Knowledge of
the provisions of trie Allotment Act and the
means to apply for lands under its provi-
s,\llor}s were not available to most Alaska

atives."

K. Act of Jime- fi. 1900, Ch 786, 31 Sla 321, as
awicnJed. 31 I1.SC 8 49(a).

9 Act of Oct 20 1911, Ch 330. 38 Stit 71

Hi Ac: of leli. 25. 1920. Ch 85. I| St.it 137, as
dinit, 30 USC 5 181 et sei)

11 Actof Mi 17, 1900. Ch 24(19, 34 Sl.u 117

12. S-.t- [< per; No. 92-405, 92ml Conpie.s,
Isi Sc, nr, at 01 (1971)

13. 5a of M. JS (ijjii (h. 379. 44 Slat 029,
13USC | 7l

14 Act .if March 3. 1891. Ch. 561. § 15. 26 Stat
HOI, 25 LiSC §495

Is- £f2, fi Yukon. Executive Order No 1890
(Feb. 24. 1914.. Kluk'ijn, Executive OrJ-.-r No.

1015
K 1<15:7)
Under a 1924 Act, Congress extended the
rovision; of the tnwnsite laws to Alaska
atives, providing for the patenting of lots
within Native townsitc-s to the occupants.
Native towr.site residents received a re-
stricted iked, inalienable exceﬁt by permis-
sion of the towr.site trustee.

Significantly, in Alaska, unlike the Lower
42, there were never treaties between the
United States and Alaska Native groups
designating lands which Natives were enti-
tled to occup%/ or defining their rights to the
taking of fish and game. Congress create-!
only one reservation in Alaska, an SCQ00
acre reservation in southeastern Alaska for
the Metlakatla Indians.4 Between 1914
- 1 1917 the President made various Exec-
utive Order withdrawals of Alaskan land
for the benefit of Native groups.® In 153
the Secretary of the Interior was authoriz-
ed to demgnate reservations in Alaska upon
vote of the adult Native residents within
the proposed reservation."”*  Only six such
reservations were created, none of which
were on the North Slope. Alaskans, both
Native and non-Nativo, opposed creation of
reservations on the grounds that reserva-
tions were soualy divisive and tended to
Perpetuate a wardship rather than equality
or the Natives. Four villages voted down
proposed reservations and on- was declared
invalid In the Territorial Court Uniteil
Sttlet r. Libhy, MeSeill A Lihhy, 107
P.Supp. C97, 14 Alaska 37 (1952).77

2221 gAug 2. 1915), Chilkat, | vecutive Order
No. 2228 2, 1915); Yendistucky, Execu-
tive Ord-mNO 236ft (May 25. 1918); N-irloo
Hay. Executive Order No 2508 ;Jan 3. 1917%.
Aktak, Executive Older No 2757 (Nov. 2
1917); Mountain Village, Evi-culive Order No
2157 (7Nov. 22. >917); Tatitlok, Executive Order
No 2757 (Nn 22, 1917)

Hi. Act of May L 19.(()6, Ch 251. 3 2. 49 Slat
1250, 25 U.SC. § 49

17. Federal Field Committee for Development
Planning in Alaska, Alaska V.ur.es umnl the
gand, hap V. See also. E Gruenim;, The
tate of Alaska, Ch 25. pp 305 381 for an
account of the opposition of Alaskans to the
Department of Interior's plan to create Indian
reservations throughout Alaska
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In 193 Congress enacted a jurisdictional
statute which allowed the Tlingit and Hai-
da Indians of southeastern Alaska to bring
suit in the Court of Claims for compensa-
tion for land and tribal property rights ex-
Proprlated b{ the United States and for the
ailure by the United States to protect
those property rights from usurpation
non-Natives. B However, it took over
years for the Tlingils and Haidas to receive
compensation.

In 190 the Couri of Claims held that the
Tlingils and Haidas had established title to
six areas.B Judgment for $7,54606380 was
entered in 198" Money was not appropri-
ated to pay the judgment until

Nevertheless, the Tlingit and Haida Indi-
ans fared better than the-.Tee-Hit-Tons,
who failed to get any compensation whatso-
ever when they went to court without the
aid of a jurisdictional statute, The Su-
preme Court held that unrecognized aborig-
Inal title was not a ﬁroperty interest pro-
tected by the Fifth Amendment from
government taking without compensation.
Tec-Hit-Ton Indians v. United States, 38
US. 272 5 S.Ct. 313 9 L.Ed. 34 (1955)

When the Tcc-Hit-Ton decision was hand-
ed down, Congress was deliberating the
question of statehood for Alaska. How-
ever, statehood was not: ‘proved until 1965
when Congress enacted the Alaska State-
hood Act.

18.388Act of .luac 1C 1935. Ch. 275 it 2. -19 Slat.

[l). Tlingit and Haida Indians of Mtifkn v t'lilt-
(eldgsg)wlt . 177 1 .Supp, 152. 147 CICl. 315

20. Act of ,al> 7. 1958. Pub 1. No 85 508, 72
Slat. 339, a. -minded, 73 Stal. 141 Shmmaaflcr
Statehood tel). 48 | SC. p'cc 21 note.

21, Sect.-ris C(.t) and G(b) of The Sinlehood Act.
72 Slat 139, 340.

22. See, | S Code Coi.i.iv. muni and Adminis-
trative .News, S7th Cong., 2d Sexs. (1959) I i gis-
lalive History, p 2933,

2.3.3418ections Ca) and Cfff). "2 Slat. .339. 340

24 72 Stit. 339, 3;»
25. 72 SLit «"U, 9. tiiii 2S

_ The confrontation of Native and non-Na-
tive over ownership and use of the land
accelerated after statehood. Section 6 of
the Statehood Act authorized the State to
select 102500000 acres from public ‘ands
that were “vacant, unappropriated, and un-
reserved at the time of their selection.” 2
The intent of Congress was, of course, to
Prowde_the new state with a solid economic
oundation.22 State land selections required
the approval of the Secretary of the Interi-
or who was the official with authority to
Patent selected lands to the State. B Sec-
jon 6(g) authorized the State to execute
conditional leases and make conditional
sales of selected lands following tentative
approval but prior to issuance of the final
patent.24

The Statehood Act further provided that
the State of Alaska would receive 9L of
the revenues derived by the United States
from coal and mineral "leases of the lands
retained by the United States in Alaska.2

Significantly, the Statehood Act also con-
tained a provision protectmg Native rights.
Section 4of the Act provided that the State
disclaimed any right or title to "any lands
or other property (including fishing ngihts),
the right or title to which may lie held by
any Indians, Eskimos, or Aleuts
or’is held by the United States in trust for
said Natives "z

26. It is important to read the full text of Sec-
tion 4 of the Statehood Act to understand how
Section 4, when read in conjunction with the
g_rant_ lo the Stair in Section G, is subject to

iffering Inti ipret.itiofts by tin- parties herein.
Section 4. as amended in 1959, 73 Slat. 14),
provides:

As a compact ait!- the United Slates said
Stale and i:s people do a u-c and declare that
they foiever .m all right and title to any
lands or oilier groperty not granted or con-
firmed lo the Si.it or iis political subdivi-
m-is Dy or under the authniuy of this Act,
the 1."In or title to which is h-1d by the
United Slates or » ibj-ct to disposition by
tire United States, am to any lands or other
property (including fis. ieg nghts), the right
or title to whiih r..-y he held by any Indians,
K'Minos, or Alt its (hereinafter fidied nn-
ti.~?) oris I,-1d by "lie Vnited States in Inisi
for ".ad in.tii,«* that : 2 such h ids or other
pr<, -ity (Including fishing t.phts), the light



| NiVi-i) STATKS v. ATLANTIC KKHFI1F.1.P CO.
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In tho 19“v_v(j v 2Litc j -a'".ilc] to
land &> provided in Sool;. - tof the Slate-
hoot! Ac;.

In and 10~ tlx State sulecw-i, ami
tho Secretary of tho Irt, rlor tentatively
approved, ajiprximatclv  1rS9ta00 a to.- of
land on the Arctic Slope, a region in which
the existence of Iar?e.ml deposits was su-
perted mn Reports of oil deposits in Frudhoo
Bay, one of the selected ar-as, were con-
firmed in IC? In 10/ the State conduct-
ed sales of oil and gas leases for tentatively
approved Arctic Slope lands. The lease sale
was Vi orouslﬁ protested by Alaska. Na-
tives. Nevertheless, oil companies, includ-
ing a number of the defendants in this
lavesuit, paid over IKO million dollars to
acquire ol and g;ts leases

~ Meanwhile, the Secretary of the Interior,
in a series of public hind orders issued be-
tween 1uss and 1005, had authorized loca-
tions ai d i ntrii s under tho mining laws and
leas, s pursuant 1" tho Mineral Leasing Act
on various arms of the .Arctic Slope. " I'ur-
uaiil to the-e lai d order- and federal leas-
es, numerous private parties including
many of the pre.-ent defend mis purlici-

of title to which may he held by said r.a'ive--
0i_is held tty the Unit".! State-, in trust fot
s.iil natives, shall lie and remain under the
absolute jiitiidielinn and control ot the Unit
ed Slate; until disposed of ureter its authority
except to such extent as the Conyrit. has
pit it. !ot ma){) hereafter prescribe, am!
except when held by individual natives in fee
without restrictions on alienation /Vni'irfeif,
1It.it nothin}' contained in Ihis Act shall rec
o?ntze, deny, enlarge, |mPau. or otherwise
affect any claim against the United States,
and an? such claim shall be governed by the
laws of the United Stat_es.afpllcable thereto,
ami nothing in this Act is intended or shall be
construct! as a findiM)', interpretation,,r
structiou by (lie Congress that any law apple
ruble thereto authorizes, establishes, recog-
nize:., or_confirms the vaildlty or invalidity of
any sucli claim, and the determination of the
aPphcaI._d_lty or effect of any law to any such
%atlm sliill’be unaffected bv anything ‘m this
c

And /inivid-d f"r:hei, Iha! no lave, shall
be imposed by sa.d State upon any lands or

other property now owned or hereafter ac-

quired by tfo- United States or which, as
here:,-shove set (orh, may belong to said
natives, except to such extent as the Con-
gress has pre;crSbei Or may hereafter pre-

1<HT
(1ST«}

gate! in oil and gas explorations or. tho
ir;

Certain initial State land selections wert-
protest. 1 by the Bureau of Land Manage-
ment or. beh.ilf of Native villages. As
State s-Lotions continued, Alaska Natives
began organizing themselves into groups
and associations and the number of Native
}Erotests and land claims mounted steadily

he Alaska Federation of Natives was or-
ganized in 1966 and regional Native associ-
ations were organized throughout Alaska
(%é%m, 118 forty claims covering 296-

acres, approximately SO> of the
State, had been filedI The North Slope
Native Association had filed a claim to vir-
tually the entire North Slope.Z In short,
most of the State land area, and virtually
all of the commercially valuable land, were
subject, to Native protests.

Partly in response to the mounting pro-
tests. th* Secretary of the Interior institut-
ed a land freeze policy whcohy federal
patenting and approval ‘of Slate "selection.-,
ami oth-.r applications for public land v.i i,
suspended pending a legs,!.live settler: ent
of tin conlrevere,.1

setit-, nut cxnpt when held by individual
nlatlves m fro without rfstt.ctions ot. .ili-na
tlon

21, il 'leld. Committr.-, Ale-kt .Valuev
ainl 11" land. 150 7 (IOiizii Dunne the OUtli
Conptess the Senate Comnu'.tee on Interior ami
Insular Allan s commissioned the | eJ-ral |odd
Committor for Development [L.rnruiv>; m Alas-
ka to Fr.epate a report concerning the Native
land claims. The report Alaska S.lines mill
the |.mil is an important document in the lcgi.%
latlve history of the Settlement Act Senate
;{fport No 92 40T, 92d Cong, Ist Sr-s (19,1).

2-v Atitk,I'\ lines jiul the land, -112
29, hi at tal

30. Ih>- land freeze was made official in I'al hc
|'am! Order No 15.-2, issie d January 12. 1969.
wimTi read-, &, follow ,

Subject to valid existing r.fhts. and subject
to the conditions heteuultei set forth, all
public lands m Alaska which are unreserved
or which would otherwise become unre-
served pi.or to the expiration of this orJer.
are hereby withdrawn from all form- of ap-
propriation and disposition under the public.
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Because the freeze was thought to he a
serious threat to Alaska’s economy, the
Stale attempted, unsuccessfully, to obtain a
court order requiring the Secretary of the
Interior to approve pending State selections
and patent others which were subject to
Native claims. Alaska V. Udall, F.2d
a3 (9th Cir. 1069), rerl. denied, 397 U.S.
1076 Q0 S.Ct. 5 LEd.2d 81 (19703
Thle State then turned to Congress for a
solution.

Native leaders by then had also concluded
that they should petition Con?ress,for a
prompt Ieﬁlslanve settlement of their land
claims, The past experience of the Tlingils
and Haidas and the Tee-Hit-Tons showed
that the alternative of taking the claims to
court must inevitably lead to long delay.2
Be([q.lnmng in 197, the Alaska Federation of
Natives caused bills lo be introduced in
every session of Congress and lobb ed for
their passage.3 In December, 1971 they
succeeded in obtaining a legislative settle-
ment that included substantial grants of
land in addition to monetary compensation
fur the extinguishment of Native claims.

The express purpose of the Settlement
Act, us set forth in Section 2 the Declara-
tion of Policy, was to meet the "immediate
need for a fair and just settlement of all
claims by Natives and Native groups of

Ji-nd lews (.. - locutions tor inctiokft rous
iniiifiiiis), iricluu™nj; M'It'tnvn tiv th* Stati of
Alaskalpursuant to the Alaska Statehood Act
72 Suit . .nd froir. 1 0ot the

iraral 1.fi:*ing Act of !'<t:,.irv 25. 1920, 1|

Stat. 437, 30 t; SC. 161 ct « q, mimu;..r cli-(l,
jiid meervid i Wilit  Linon of the
S o> onl i Inbiur for the <mtmm.in-
tin, i ptifiit’. ot the r.."-" of thv N, iVl
Almm!. Kr-kuiios .nit It ", ¢+ 0f "hoVa fhe
w.thdrac.al .aM t""ii ‘itn iri.iied %> this
ni-tr shall.i . t at i2 in ;i)
asl.beiMint i ;<
3L Tic i Jtro
Xireec imij It oo W the
Lo inc, (mmh( 1 vy i"i"..cd
sol et; . fual e o0ttt
. LI VA N.-uh
Ch at . pro wd tkrt tiiial
p.; ot f=(] w0 ! mw tiic
Lodu «ti till oy be Sl VIt it mij-
feit .0 wlV m ne

i, it m 1 a it .4
! ‘C
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Alaska, based on aboriginal land claims." 3}
Congress found that a settlement had to be
accomplished “rapidly, with cer:tgamty, [and]

without litigation

Section 4 of the Settlement Act contains
the deck.ration of settlement. 3 The mean-
ing and scope of the extinguishment section
is disputed by the parties to this lawsuit
and is the controlling question of law now-
before the court.

Inconjunction with these extinguish-
ments, Section 6 of the Act provides for a
cash settlement of 8962500000 to lie paid
over a period of years. Of that sum, 842-
500000 or roughly half, is to be paid from
the federal treasury.3 The remainder will
be paid from the revenues derived from
disposing of the leasable minerals on public
lands in"Alaska, including lands tentatively
approved to the State and lands which the
State will select in the future. (Section
9)3 In addition to the monetary grant, the
Act grants the Alaska Natives fee title to
more than 40 million acres of lands, to be
selected by the Native villages and regional
corporations from lands in Alaska with-
drawn for that purp se. (Section 12)3 All
future revenues to be derived from the land
Patented to the Natives will, of course, he
he properly of the Native corporations.4)
Under the ‘Act, individual Natives are al-

s2. SeC Amold, A’ eu siieine L0100 vam
rir*761 (pl.t!"licit bv_Aluska Native Fottnda-
t r). 1 Cr.vnuug. Tiv m.iit- of Al.-<ka @as=s
r<diat 541

S3. Sie Sca 'c IU.oM No.  P25. £»sIM Cong .
AV SIS 10*7Q, 90 SS far a it", -iid 1 of
o lillii.m Jtv tki t-Z .-2 5ist Con-

B SC 3" )

33 431 SC  SP-'i<h)

stsc tp*3

S8 -C 1l b

N 1 sC tes

431 st Sl

alvi ( n



UNITED STATES v. ATLANTIC RICItITELI) CO.
Ci:-:i *701.S '

lowed to pur; :e pending allotment a; juice,
lion* 4.

Ary sumrcn-r of the background to the
Settlement Act aval tie instant lawsuit
wouhi 1t b* cortptete  i'"out n'o-.t'on of
Krfuar* v Af\il?r, 3% ¢ E.Siijl., 1S5?
DD.C1973). In.it ea-v w-s filed October,

in the United States District Court for
the District of Columbia while Congress
was in the final stages of consideration of
the terms of the Settlement Ad. The
Elamtn‘_fs included Charlc- Edward;,.n, dr.,
-Xecutive Director of the Arctic Slope Na-
tive Association, the Inupiat Community of
the Arctic Slope and several Native villages
and individual Eskimos of the Arctic Slope.
The named defendants were the Secretary
of the Interior and subordinate official
The complaint alleged that the federal offi-
cers had unlawfully transferred and permit-
ted trespass to Arctic Slope lands claimed
and occupied by Inupiat Eskimos under ab-
original title " I'lairitiff- abeg-d that nil
State land selections on the North Slop>
and tentative aPprnvaI:, th* reef were |||e(r]al
and sought declaratory and injunctive relief
to this “effect  ['laintiffs also sought an
Order requ_mn? the Secretary to account to
the plainli,is for all motdes received by the
Stale of Alaska, including the $912 million
received bz the Stale in the Septemb*r,
19%6J I'rudnoo Bay oil and gas lease sale*,
and other third persons as a result of the
tentative aQProvals. Trio complaint was la-
ter amend* ¥ to stale a claim for a money
judgment again;* the Secretary.

After p,” M of the Settlement Act, the
defendants in Hilwanhan moved for sum-
mary udgiM* nt on the grounds that the
SeUL-Tiii-ul Act barrel all of plaintiffs’
claim-.  Th** district courtqrante sumn.a-
r¥ judgment for tho federal deft ndants on
the claims to the tentativ ely approved State
land'-, hold...;," that the St tflem* nt Act vali-
dated all prior tentatively approved State

41, 43 USC § 1613110(5/. § Hit7~i)
>m i MiHrr i Lilli"! Stale-. 159 t L 91),, 1l

Ala_ska *2Vi («,i)i (il 194}7), a condemn ite[’n
action hr. . b> the United Slate-, lo obtain
unnncuinlaTcd f«e iii> to iuM.tr,dv in Juneau
lor the pur;."- « :f binlil:;... i evha-f. the Ninth
Circuit h*id that rio Coinin".i! claim of aborirm
na! titi- survive*: the Treaty of Cession flow-

1
e 1011

select=""em  Ho.vc-ver, the district court de-
nied summary judgment a- to the acr.-oirt-
ing a<! damage clnirr,-, holding that the
Settlement Act did not extinguish tort
claim-" that accrued prior to enactment of
the Sett'em-.nt Act.

No api.-t'al was token from 'he decision of
the district count in ~nsti: L
the federal defendants entered into a stipu-
lation with the plaintiffs which required
federal officers to conduct ari inveslig ttion
of plaintiffs' tros>a?> claims and tie r*after
to recommend that the Attorney General
Lnsﬁn#te damage actions on the Natives'
ehalf.

This lawsuit followed.

Il.  PRELIMINARY ISSUES

The main argument in support of the
motion to dismiss is that the Settlement Act
concluswelly_ extinguished, and therefore
bars, all claims based on aboriginal use or
occupancy, including claims of past tr. ip.tss
to lands ‘claim* d by aboriginal title.

However, defendants also raise several
prpl;mmarr issues by arguing that the ab-
original title claimed by the Arctic North
Slope Eskimos was extinguished even prior
to passage of the Settlement Act by opera-
tion of various federal statutes concerning
disposition and use of federal land in Alas-
ka, including the Alaska Statehood Act

First, defendants argue that the Treaty
of Cession extinguished the aboriginal title
of all Native peoples in Alaska

Second, defendants contend that hetween
cession and statehood the federal govern-
ment ex* rd.-e*1 "complete dominion" over
Ala-ka lands in a manner adverse to the
existence of a Native right of exclusive
posse,-don and thereby extinguished all ab-
original title.s

Third, rel ingf on tho Supremo Court in
Organ/zed Villw of Kako v. /' 30

ever, tins holding, was impliedly overruled b»
the Supreme Court m Tee lIn-lon tnd'.ur i
United Stales. 348 US. *272. 75 SCt TIT. 99
L1*1 314 (19.7.0

43. In United StHr"; ¢ Sant./ he Car UK. 314
US 339,62 SCt 24-. Se L Ed 260 (191It. the
Supreme Court stated that thi right of the
United States to extinguish aboriginal title n. i>
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U.S. 60 8S.Ci. 562 7L.Ed.2d 573 (1962w
defendants argue the Statehood Act autho-
rized the State to select and obtain clear
title to lands claimed under aboriginal title,
thereby extinguishing inconsistent aborigi-
nal title to the selected lands, but preserved
the Natives’ ri?ht to seek compensation
from the federal government for the lands
granted to the State. Plaintiff and interve-
nor, on the other hand, contend that the
intent of Congress in the Statehood Act
was to preserve the status quo of Native
occupancy, not to extinguish the n?ht.of
aboriginal occupancy; hence Stale selection
was limited to land? not occupied or claimed
by Natives. Plaintiff and intervenor con-
cede that under this interpretation of the
Statehood Act, the State would IikeI?/ end
up with substantially less than the allotted

be exercised "by tr<aty, by the sword, by pur-
chase. bkl the exercise of complete dominion
adverse to the rlgsht of occupancy, or otherwise
., " 314 US. at 347.C2 SCI. at 252. The
Ninth Circuit rece_ntle/ applied the "complete
dominion" theory in L'niud States v. GemiTiill,
535 K.2d 1)45 (9th Cir. 1970). In C - .r the
court reviewed a "century-long rousse of con-
duct" to conclude that a tribe's aboriginal title
had been extinguished dejurc even though any
one of the specific federal actions, "examined
in isolation, may not provide an unequivocal
answer to the question of extinguishment."
535 t 2 at 1149,

41, Ir tin- K;.or “pinion LlcMire 1" kfurter, re-
lying en tht i-wi> K-gsslattve listers of the
g‘Ttlt-n 0 disclaimer pioveion of Alaska
Statehood Act. Mated.

It was understood that the clsitt.er fro-
vi'ion left the State fret le. ih v bit: .r
turn® it i -utd }I a ea
(L g B
to tlii Ur, t-d o
t.en that might 1.ter1 - \-
el US at (5 *G S2 SCI. at 596

v, fresctiontl t ;1.1 Tits o
lt< uf nt  liectuse it Ctd not .. tlu- the
I't:e of i.li"t iet the St.I" " elc® IN;. e
! 10« 1 fwtheCrti «
o (I ' o
\»: h. Lol ylhou " IS« tle
Cdoenti 1IV. te « tm S<t n
4 of 'he Stl'e  Lwaa& 1. .xd"hi 5.6 f m

s, e- Voo oW to
hlllvm 1 thi i < .id
us ecf 'm : 9s: -g

-1 . - r.
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103 million acres in view of the fact that
Alaska Natives- claimed aboriginal title by
virtue of use and occupancy to almost all of
the land in Alaska.

[1-3] These contentions raise difficult
issues. To determine whether, and to what
extent, aboriginal title to the Arctic Slope
may have been le ally extinguished prior to
passage of the Settlemem Act would re-
quire close examination of almo?t every
federal statute and federal government ac-
tion relating to tise of Arctic Slope lands
between 157 and 1971 in order to discern if
there was some clear manifestation of Con-
?.ressmnal intent to extinguish aboriginal
itle. Unit . Stales v. Gemmill, 53 F.2d
1145 (%th Cir. 19705

[4] The Settlement Act, however, makes
such an undertaking unnecessary. The in-

iliU-rtsts with respect to Native land, not its
governmental and political interests. 3S9 U.S.
at CS-G9, S2 SCt. at 562.

45. In Gemmill, the Ninth Circuit neld that ex-
tinguishment of aboriginal title occurs when
the United States acts in a manner which mani-
fests an intention to extln?msh, icgardless of
the [mans or p;-..riety of the action "The
relevant question is whether the governmental
action was intended to be a revocation of Indi-
an occupancy rights." Girnmill, supra. 535
F.2.d at 1148,

Contrary to inur-enor's cor.i: ‘.ions. ; borigi-
nal title, as oppi >0 to -,.7.. title u- " r.ifed

by treaty or r-.s--n. is ! *ytx'.ir.;u
bit when the I r..-u « veun tthtrwisc
lawful tir\i}c %cf land ; M to ftdvral
s;auie. Cotmm «:r-Jy a- cMivey*
an.t of tandS I she  :; dc:n d.rion-
U the i ** iMwnt :c uw glrch
! roxtof o 1lic.. *i Y ot
t\.o< 1 s Tr ivite L-i*d S WS A
t'yem fjwe e T mofJi Lo

w< A ettt Ve vrin .
et : & * d with ;e
‘7 MtV

tc ihs ; X"ote. . r.*nc; lhi* | nit*
. BN to « st all of the
Aiitic S jree VG v
*» x| f ohytovo ke
Kie\ ¢4 4 Rop .
| c1eu «' 5 lly emin
iv. L5 a fix
o "1 eIt Jf At he

1V, I nty
- e iptar th\s
. . | e et 'y
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cug»r o 1 I

tea: of Congress in ire Settlement Act was
to settle the claims of A'.’sk.i Natives and
to compensate them without detiding the
difficult and disputed question of the exist-
ate-ard exten* of aorigin-?.! title to Alas-
ka lands. Trc .  Dedarat'on of Settle-
ment reals: “All alorl%!nal titles, if any
... an._herehy extinguished." (em-
phasis add-; .)4 Congress was aware tr. i
claims or at migir.a! title raised difficult
questions of law and fact. The difficulty
was in large part due to the long delay
before Congress d|rectl¥] confronted settle-
ment claims hasc-d on a orl?u al title. The
Settlement Act was the first arid only legis-
lative action in which Congress considered
and undertook to resolve the claims of Alas-
ka Nativ.s. The Treaty of Cession and
Congressional Ie%[slanon, mcludm% the
Statehood Act, which preceded the Settle-
ment Act, _mudentallr affected issues relat-
ing to Native land claims hut did not pur-
Port to resolve them. It is appropriate then
0 look directly to the Settlement Act, rath-
er than to previous Ie_%|slat|on, lo discern
Congri dm I intent with nspvcl to scttio-
mont at<! extm%mshment of claims based
on aboriginal title.

[a3 The legislative history'of the State-
hood tot fails to clarify Congressional in-
tent with respect to Native use and occu-
pancy.4 In fad, tinre is very little rcfer-
ema: to Native land claims in the legislative
h'-tory on the Statehood Act. This is so

de. 43 USC 4 1603

*47. Defendants' interpretation of wh.' Congress
intended in the Statehood Act is more Per-
suasive sir.-e that construction gives effect to
an important purpose of the Statehood Act to
insure thoi th- new state would be economical-
ly viable The construction urged by plaintiff
aii'l inter anor -vou'.J defeat that purpose sir.ee
the s.." - would be thualll_Y without laud or
resources tor its support However, given t' ¢
patent th|h|gu|tﬁ in the terms of the Statehood
Act itself aud the absence «f clarlfyln% Ie%wa
tivein t.r..1d. line o rule that the Statehood
Act requif.j ilcjUii- al of the claims agurit the
Slate and us leaseholders.

LB sect, (}ru-i.;nj>. The Stale of Alaska, supra.
Chap Ils for a d-ta.l- I account of the political
obstacle; . th. path of Alaska statehood

J

|-cause Congress was principally conccrnod
with achieving statehood for Ala-ka, not
with settlemyv.-t of Native land claims.
Giver, the difficulty of winning Congres-
sional approval for Alaska statehood, BCon-
gress undertook to bye.ems rather th:.:: to
resolve the com.plox °f 1difficult quesaor.-
arising out of Native claims.4

Neverthelcss, the Statehood Act is impor-
tant insofar as it is a S|Pn|flcant part of the
back?round of the Settlement Act and con-
tributes to an understanding of legislative

4intent in the Settlement Act.” As nob 1the

conflictin? claims by the State of Alaska
and b}{ Alaska Natives to lands selected by
the Slate pursuant to the Statehood Act
and the land freeze imposed by the Secre-
tary of the Interior precipitated demand-
on"Congress to enact legislation bringin

about_settlement of Native land claims.

As will bo discussed in the following'sec-
tion, Congress sPecmcally addressed and re-
solved the problem of the conflicting State
and Native claims to tentatively approved
I/gntds in subsection -1g of the "Settlement

ct.

To summarize, | decline to decide wheth-
er aboriginal title to the Arctic North Slo >
was extmgmshed in whole or in par' by the
TreatF of Cession, or hy the exorcise of
complete dominion over "Alaska lands be-
tween cession and statehood, or by opera-
tion of the Statehood Act. The decision in
this case rests on the Settlement Act sinci

49. Senate Itport 92 407 expresses .1 similar
conclusion in explaining th-- background of the
Alaska Native land claims The Report con
eludes that Section 4 of the Statehood Act was
intended to maintain the "status quo _
with respect to Native use, occup.ui - and title
to lands in Alaska until Congress could act
upon these questions" lhe Report furtinr
states that Congress "has reserved to itx>!f the
full power to define, confirm, deny, nt extin-
8UISh Native title, ami with minor exceptions,

ougrvs™ has so far declined todo so" SIUp
(,\1?3712) 405 at 75 76, 92nd Cong., 1Ist Sec,.

50. See Senate Report 92 405, 92nd Congo- s.
Ist Session, 94 95, [(1971), for the Senate Com-
mittee's account of th.- conflict between the
State and .Mask' Natives and between the
State and th-- United Siate.i wh.ch. Su-
the Settlement Act
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that legislation was specifically directed to
final resolution and settlement of Native
land claims. Nor is it necessary to look to
other statutes to discern Congressional in-
tent to extinguish Native land claims since
1conclude, for reasons to follow, that Sec-
tion 4 of the Settlement Act unequivocally
extm(}]]mshed claims based on aboriginal ti-
tle which are asserted in this lawsuit. ~Ac-
cordingly, for the purpo. s of the motion lo
dismiss, it is assumed without so deciding,
that aboriginal title to the Arctic Slope was
not legally extinguished prior to the Settle-
ment Act,

11 CONGRESSIONAL ~ INTENT IN
SI(E:CTION A OF THE SETTLEMENT
ACT

The pivot of this case is Section 4 of the
Alaska Native Claims Settlement Act, the
extinguishment provision. Section 4 of the
Act, 43 US.C. § 1003 provides:

(@  All prior conveyance of public land

and water areas in Alaska, or an' m!Pr-
elt therein, pursuant to Federal law, a
all tentative approvals pursuant to
tion fi(g) of the Alaska Statehood Act
shall he regarded as ar extinguishment of
the aboriginal title thereto, if any.

(D) All “aboriginal titles, if any, and
claims of aboriginal titif in Alaska based
on use and occupancy, including -Ub-
merged lai d er>month al) water areas,
both inland and offOn.ro, and including
any ab.-iglve! banting or fa-'r|.’|g”r|%hts
that may exist, arc toby evto i.ishod.

(c) Al <hints .ebust the United
States, the Stat', aod all other piv-.Its
tlau an L.cd .t i'ams of .-.'.orlglnal
light, title, t-"a or mmeupa'tiy o: land or
vit.rooasin a. »l that are b ,-<4
or. any Wt itc or ;rcalv of t< United
Steix'T. L.'h-*|f to ’li\lana/e m ]>10|.CU-
pa >y, or that ari * ed on t:. ]..as n
div e ot mes, et ny i
Ih.'ms that .|vl{]n_:- 1 -X Lui-
it O el WL i -]

Gexi U .| Nehy €\ a. 1w
| -
“ v -ejel

by extinguishing, as of December IS, 1971
any and all aboriginal title in Alaska. Af-
ter that date, no Native group had aborigi-
nal title or could claim alioriginal title to
any land in Alaska.

construction of subsection 4(a), however,
differ sharply. According to plaintiffs and
interveners, 4(3) validated as of December
18 1971 prior federal conveyances and ten-
tative approvals of State land selections
which were void when actually made. Ac-
cording to this interpretation, the Slate
It:, es previously issued to various oil com-
Pames were not valid and all activities on
ands covered by such leases were trespass-
(z\s until the effective date of the Settlement
ct.

Defendants, by contrast, contend that

A(a? v lidales the prior federal conveyances,

including tentative approvals of State land

s"actions, and operated to extinguish ab-

o . itle as of the date of the prior
nvi,,

On examination of the language of the
statute, the circumstance? surrounding the
enactment, and tin pertinent legislative his-
tory, | conclude that the unmistakable in-

tent of subsection 1(g) is not only to vali-

date prior conveyances of public land in
Ah la. including U'Unlive’ Miprovnls of
State k.'i.i V.Ye*ions unb.r tne Stat. hood
Act. hut to dispel any doubt that aboriginal
title 10 such ' :.is = s iitiiigu'shtd at the
tine Of u ntat:ive .ij.proval or conveynncc.

Tin L. »0f 1a) "ds t pfiti- the
merely tor- 'al ivi'i'ag utli an!" as-
of a of the «.ii of “In S-t'lerint Act

Uttt ly mo o hhiug igi-
ia) title 1o -ead OF i .rely stating that
priori.i'.ivan i in by " s'i.iatiel tin)
f, i™=m o

(a) al' prior re!§eiVol.ieS m plt*pe ! ml

ki 4l tii.'alive ;. p.-i'Vais
Tl gidhd G an e
e g’.lllith g US
if any. R

[6\ Contentions as to interpretation and
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S, Bprinted in Sen. Report No. R 4%k

92nd Congress, 1st Session at p. 29

Although  this Iangua?_e was deleted from
the Declaration of Policy when the House-
Senate Conference Committee adopted the
form of the House Bill in lieu of the Senate
version, the change in wording does not
indicate that Congress changed its belief
that past conveyances effected a taking of
aboriginal title.

[8] Thus, the legislative history shows
that Congress viewed previous federal con-
veyances of lands claimed by Alaska Na-
tives as past takings of aboriginal title and
that the Settlement Act was intended to
compensate the Natives for these past _aﬁ-
propriations as well as for the extinguis
ment of any remaining aboriginal land
rights.  The  legislative” history squarely
contradicts the construction of Section 4
urged by the United States and the Inupiat
Community.

Moreover, the circumstances surrounding
the enactment of the Settlement Act sup-
Port the conclusion that Congress intended
0 make the extinguishment of aboriginal
title relate back to the date of tentative
aPprovaI of State land selections. Native
claims pending at the time the Settlement
Act war_Passed challen%ed. not only the
State’s title to the tentatively approved
lands (and, therefore, questioned the validi-
ty of the oil leases executed by the State)
but also raised a question as to the State’s
right to the more than $800 million which
the Slate had reeeived from the September
199 oil lease sale. Tile qu: dative record
shoe's that Cniigrt s was well aware of the
controversy:

51 VliHnilly identical pun :i as were im:ii nned
in § . JsaO,uid s i.oipiuiit'.o 1| .I0MtSI, lolls
eel*iu 0 in Tmi 0 l» Theo-ir, .tam
S 1«@ "is pissed Q' (tie 'ten.ile til Itie
lleu*wfow e lo t*d.e o tloiiellitso S 1- Quis
i mlroilie <d in the h'nd I'oitpn-s as S .«

[1,r, ni> hills inlnnloi I'd in i:nj7 *> u the

Willi o *<Xnss e/ Mo11 NIhi-S 1

Winy=all w 1) 1.m | of ¢tinns fill fin:.; eltsa

linn foi land-' hd.eii lot 1sample, Ihe original

il d of e Mast. A, titietl of N iinixs lo
ﬁn- solCit 15 S 2hI0. provided jmtsdic-

til'll ill 1faul 17 (lain, S @ .pv.ird co’ | mail-
et '\l -t &ime of 1 Top
tie | inll =

The fact that unresolved Native claims
have been made to most of the lands of
Alaska has halted hoth federal mineral
leasing and the transfer of lands selected
by the State under the Statehood Act.
Some contend that the Native land claims
may also cast a cloud over the State’s
title to mineral revenues it has alreadv
received. . SRep. 92-Hbat 73

Congress addressed the problem in sub-
section 4(a). By providing that tentative
approvals of State land selections extin-
guished any aboriginal title thereto, Con-
?ress affirmed the Secretary's authority to
entatively approve the State land sélec-
tions pursuant to the Statehood Act and
resolved al! questions as to the validity of
the State’s right to the oil lease proceeds.
Intervenor's interpretation of 4(a) as mere-
ly validating the State’s title as of Decem-
ber 21, leaves unresolved the State’s
%htlé% revenues received before December

It is incomprehensible that Congress
would fail to resolve in this legislation a
(westlon as important as the State's right to
the more than $090 million in revenues de-
rived from the 1909 sale of nil leases on
State selected land in Prudhoe Bay.

Moreover, it is inconsistent with (lie fact
that the Si tili'inr-nl Act requires the State
to contribute a portion of its oil and mineral
revenues to the Settlement fund. Under
Section 9 of the S'"tlement Act, the Na-
tives have ;U' rig!,', to receive ﬂDmllllon
in revenues to be derived from mineral
h ,-es on public lands in Alaska, ‘iicinding
lands fi ntahwlg approved to the State or
.glected by the State." Thus, Congress has

anii'ia;ili‘iJ anil lo grant llie Saliws "lie 10

all',due e a il lam!", In™[1k |i title had tint pievi-
nsly 1" wi.avi'V'd 10 il'.nl parti"*. > the
t aiird Suites Nil uiiin a.is t'V' n by either
IB_ LLUSI 1M1 ale Iix Lief .|’1’0il Lilhi''s

ul the hills *. 1" i rmmil" Toeil e flig! ‘|
| Ipie's S, S|\i; Nohi INa p 'l| M. lor
a Mail'd "unman of the bills *of." iden*d Iy
the S'tilll I'onp.lt ss

1> I Sittleinelll act, it | 1>C
i) 10S, jiaid siii ; itiMiii p. u
i'.m Mc' !
Mile, i-i Ilha " '""a&' p
po ' 'm 'S g T M-
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(O] in short, the circuni*tstv.vs scr-
rour.Jiir;.. enmfn-.nl of tho Settlement, A™
aii'l the legislative history confirm that -1@)
means exactly what it says -prior convey-
ances of land" from the federal domain and
tentative approvals of State land selections
extinguished any aboriginal title to the Se-
lected or transferred lands. Subsection 4(3)
thereby eliminates any basis for Native
claims relating to pro-Settlement Act en-
tries on land “tentatively apProved lo the
Stale or previously conveyed to private par-
ties

Sid .etioli >at so ciuistriii d rojuin.-- di-
moot! of claim: for entries tinder Slate
least pursuant to subsection f|(?) of the
Statehood Act or entries pursuant to valid

It-I, uisVi the Mo ,'rit la-isi:'," Act of 191%(,
as umemled in.,| supplemented

(i with - to lamdilmn | let. .os!
sab-v of minvjl-i ltonc mfe oi bet- fur
Il 111" [ilil ... 4 to SMtloi, mt tho M.t |
Statehood Ad, a-d witti f "t In nun-t=a
Ie|>|;s,,f(gln [ nn* | Si>« . ih.vt are or mg]y [ -
subsumed b> the Mate tin,!-L Setti n. '47>of
the Ahiih.t Statehood Art. until so . tin -a,
the provisions of subsection (c) Im ora, «i>t
ativi; the Stio- sfiatl p.y Into tho Alaska
Native fIm,| fioitt tin- rovalti- ~rentals, and
botins,s I., re.tto i rocciv, ! by the! Stmm (It a
royalty o f.p gl ici.li in upon the pi,-.s value
(aS 'licit ¢.10'S value is ih terrnined foi royalt
Fm, ses uii'fer such le.",". nr sales) of ‘suc
nmeM . pi,tu(,il oi leaioveil from such
triJs, ami ft') 2 per cortl'iin nf all rental-, ami
hut -, ui- W - mil lea es u s i*s.ev h. In:'
buitut, . r, . by (be Stll- at the &
lies |II.*  oi niin,rils from tento,'
appie.iil lain's uni tXrludli"g tent.Is e
ee.v.,| pm, .rto sue), sal-' hefuie the d tie
nf tr.etrn M of thus Act = Such p.iynM
shall In-n.,  within sixty 1ivs from [t:é dare
the n-veuuei .ire riieivtil Its the Stat"

(cl 1l mpoem hi-t-ifyvr issued to the
Slee the \LI 1 Sttt-htid AL w
cludr,: I'po  (lands he: "e-Lmg  w

Vot bjeni-ri=iin co. 1
_j i oft
frnk -iorcre..on.. Trvn -
ty of the claim-- are ir. this ¢..g >1y. K-v-
ever, pt-'rtiffs addition; 2" a-.rt d.r.c.K.
eb.'n? for urtui-rarirtal ertri-:s or. the
North Slope. The=-res  clad:.' dr-w
5*r.ctton 4(c) oi tr.c Seti'a.a ert Ac. try
co"-n'r

Sub? .ction 4(c) extinguishes;

All c'dinis again#: the United State?,
the Slate, and all other per?on? that are
b; 20d on claim? of aborlgl'na! right, title
%, Or occupancy Of k=1 nr w.iter irea?
in Ab?ka,

Plaintiff and intorve-nor contend that the
phrase “claims ba?-:d on claims of aboriginal
ngiht . " means claim” for coittpen-
sation for taking Indian htmi. no', tr, -pacs
claims. It is argued tha.l Congress ,i:! not
intend to ex.thmsh.the trespass claims as-
sorted in this lawsuit,

(10) The language of subsection !(c) 1?
clear and utteijuivoea! It explicitly extin-
gip He- &/ claims that - b.-. !on cla;n
0 aborlqlnal oectlﬁ_an. Clipit' of pa-l
trespass 1o land:, chi' iu<! by reason of ab-
original title reijuit'e as an es-, -dial ele.-eett

and teln:itiv-lv approved, -ihdl ii-vr.» fm
tin- it ,f the Nativ. v, and for payineitt
into tl.c Alaska Native Itind. (1) a rovaltv of
2 pr >Hiiii't tip,ill tie- )p,  v.due Sas such
grus-. v is & "i-rtuini'il I'r loyally par
Po.. min | - at, d-posit 1 h> the Si F'E) of
he Itiilf rat- g |.r,d.u1a-lilived
from sici, la- |- ! (7t per centlic. of .ill
ri-venca . th-:-a'  d,-.vi 1 from the State
flout icttlah; .it'd hi.miscs from tie- disfiOSi
tinn of such nut.m!s

(il Al li'iruvi fi lmms. and rnKaht-s tc
retv,d bv the | lilted Si. |-, .ifmw the dat- of
¢n.i' tnjent of the. A> il'-d, 5 Xs/lin (tv
it uf sin b ruin- il- m punbi lands in M.iska
shall be distill- (! i pi id-lintin Ali-ki
Statehood Act. ex.ept thit prt>i to ca'cul i:
Hu; tin- sl.—- of tin- Sie- and the L'nited
States a, set foclt m si. h Act. (It a royalty
of 2 p-u 1i nttna iipito the jn mk v.tlue 1 Sa-l|
untie ! |io'he.e| (as such pr-s value is
ile! :nai.,d f i loyalty purpose, under the
sal-- or lei-"aral (I't i per  tir.'mn of all
rec.lals and h' nils, sshall ve d'da led aid
gald. in'n the M.iik.i Native land Ill- ie
peitive sh-iti v of the State and 1% t.rtile.f
Sti'e, «iall be .al'dl'ed "d tli> reiv.imng
bale "
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of proof a showing of aboriginal use and
occupancy at some time in the past. Such
tresgass claims are claims “based on claims
of a ongmal occupancy” and fall within the

scog)e of the plain language of subsection

Ac)M

Since subsection -(c) specifically re-
fer]s-uﬂo ‘aims against the é)tate and all
other persons, il plainly embraces claims
beyond claims for appropriation of Indian
land which are ass,.rtalde only against the
United Stales.

_ Given the plain and unambiguous mean-
ing of the language of subsection 4(c), in-
tervener resorts to the legislative history in
an effort to show that Congress did “not
intend in subsection 4(c) to extinguish tres-
pass claims.

112) First, intervener argues that the
P_urpose of the Settlement Act was to dear
itle to Alaska land in order to permit de-
velopment to Proceed. Given this, purpose,
it is argued that Congress was not con-
cerned with extinguishing damage claims
for p-< trespasses hecause such trespass
claims do not ehaIVflgc jrvont title. Cvr-
tainlv. the Settlement Act was intended to

53. 'if course, where individual Natives or a
potip of Natives have fee title or a 1 -'hold
irt, n st ir. Imil. tie .r chans of in :;.. to mhH
Loti! ian bC 1 'uvtn wit), lit a ste winf ol ah-

il use or o. mm ;fic\  S.rik.rSy, a claim
if Injin or to-s of ; W iiop>rn w not
tie,",ml on a tle-w «f of .g. irtjie-t ;>le Ac-
curd!t.:1>. sosli (1 eesa.- a a cov-i-dte. -vib
nilion 1(c)
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remove the cloud on Alaska land titles but
that is not its sole purRose. The legislative
history demonstrates that the Con%ressmnal
concern included avoiding costly litigation
and ending divisiveness between Native and
nnn-Native in Alaska. If Congress had
simply intended to eliminate clouds tin title,
it could hr. astopped with subsections 4(a)
and 4(p).

Second, intervener argues that the origin
of the language “all other persons" demon-
strates that Congress did not intend by
including this Ianguaﬁe to extinguish tres-
pass claims against third parlies. Interve-
ner observes that the extinguishment clause
of 5. 1830 was amended to include claims
agamst the State and all other persons, in
addition to claims against the United
Slates, in response to the urgings of the
Western Oil and Gas Association gWO.GA)
*hiring the II'? Senate Coir ::cttce earmﬁs
on S X0 Interstnor argues that the
purpose of WOGA in proposing the addi-
tional language, and the purPose of Con-
?\‘res.s in enacting it, was on rely to preclude

ative title claims again*! thi <i eotnpa-
nus. However, the WOGA statement Mop

Natives. The Native ctauas are moral
claims, not enforci ')e legal t.r!"s. to land
Wie n | mdt cl.:ive<; 1y ".at.vie are "tak-
en" he the | rated Si.as. r.'Li:(or It*ivmi
lim -f o osal o f 1 totl.ed
m- -Vl oin i o Lu.rfs an*
d.oi 1ot "V r.l.ec a
-al C* Il lo <«m pers,.-1 for til- [*as
A* tin . 1 :al field (o', -i-il'iihas periled
-lit d.;e tlaeri ' i theG. :a in tie- land
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[1)] Finally, ir. attempting >0 avoid the
terms express*.-! in subsection” -1(C) plaintiff
ara! interver.or r%heawy on a comment
in the 1071 S« k= exphiri-g the
se0; - of the extinguish*? out proviso-n ~ The
pertinent part of Senate Report No. 92 -Ith
States:

~Subsection 4(a) declares that the Provi-

sions of this Act constitute a fu!! ard

final extmgmshment of any and all
claims based upon aboriginal right, title,
use or occupancy of land in Alaska. The
Ianguage specifically includes submerged
lands and any aboriginal hunting and
fishing right'. The extinguishment is fi-
n.land eff« *sPmm not only for claims
a  Ltie | nitnl State-"bjl d-> for
an, claims again-i the Stale of Alaska
a;d all other p-r-ons. Remaining in ef-
fect and ur,extinguish*' | by thi- Act are
all claim- which are based uPon grounds
otlwr than th  Ins- of original Indian title
land Included in such™ unextinguishcd
claims are suit- for an accounting for
finals In-longhy, ¢> Natives or Native
groups in the custody of the United
tates, for tort nr hr- eh of contra* I, an*!
for violations of the fair and honorable
deahng— clvt-e of tin Indian Claim- Coin-
> Act Spt.wﬁeallx included, and
Il and cxlingu'sh’.d urid-r the
terms of this Act, are all claims ].;>.-.d|ng
before the Indian Claims Commie jon an
any court, Federal or State, which are
based upon a claim of aboriginal right,
title, use or occupancy. ld. at
110.

Ria'r.tiff's Talk" on this somewhat ambig-
uous pus.vg. in the 1971 Senate R-port I-

mera i*:«:lo the Lnited States and all
other per,.r.which will include the Stale of
Ala-1-J. mil. :j 1 lessees of the L'nilv ! States,
h‘u' Vel whim t?e é_'ml]ed ?2:.ts
it.v.-i >fruer- tn lards clam:, !

-

m:-1 e* The U'gNLitiw h-tc*-. of th
e<iry.pr/.is'on ofthe Settler-.
Act ck-r.-ly demo.".itrites that Congress in-
ter, *d t= extmqmsh trespass claims ba-.d
on phonlgi- | titl*.

_Fiist, r.-" tothe 9 «S..C-.1. -
niitt-.e i~ ings where forr,Justice Gold-
berg, all «r.ey for the AFN, discuss:-. Lwith
Senator- Stevens and Metcalf the ne-n'-
am! s« of the- extinguishment clanmin
S. e clearly show that the Senate Com-
mittee intend**' to distinct:'-:. Ik.t--en
claims Lav.d on past Native use and occu-
ﬁan_cy of land or. the one hand, and claims

aving nothing to do with aboriginal u-c
and occupancy of lar.d on the other hard.
The former, including claims of traditional
fishing ng.hts, were extinguished. The lat-
ter, including, for instance, a claim that the
United States breached the Fair and Honor-
able dealings clause by bombarding a Na-
tive village or a personal injury claim by a
Native working for the federal government,
wore not extinguish-, 1%

Sever.the language in < 1971 S
Report on which inter.enor relies is a mi-
ly descn&t%e of Iangua?e which appear |
in the Senate Rill' but was deleted
irom the 1971 bill as reported by the S-nitte
Committee. The extinguishment provision
of S 19'1as pa*-d by the Senate in 190
re =" a follows: . . .

Tn- jirovis.0":- of this Act sin® enn 'i-
turk* a full and final settlement and extin-
uishment of any and all claim- :iga:n-t
e United Stales, the Stale and a!l other

per.-'"s which arc. Imscd upon aborV- U
r|?ht, title, use, or occupanch of land in
Alaska Smcludlng sulmu.rg. 1land utd-r-
neath all water arcl.* MFth inlited and
offshore, and including any aboriginal
hunting or fishing rights th-t may v\.4)
by a-y Native, Native ill- e, or Native
%oup or claims arising unde:" t* A" of

ay 17 - F2 Stat. ot any oth*r
stat’Jtu or treaty of the Unit'd States

the Natives. There will the* be no p.K.nV.l
oq future alspute PRIV

57 Htaririj* ?”t5 ISAU Eeflore ﬂ11e Eenfate Cé)mt
.V, roon Inter-r je.d Ing.'I* aT9
60rV ! 0 Se-ernrﬂf)ur;. Je t | ;
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relating lo Native use or occupancy of
land, including all land claims (hut™ not
claims hasod on grounds other than loss
of original Indian title land) endrn Ire-
fore any court or the Indran arms

mission”on the effective date of this Act
S 1830, 91st Cong., 2d Sess. § 4(a) (1970)
(emphasis added).

No action was taken by the House that
year, so the Senate hill was reintroduced in
early 1¥71 with the extinguishment provi-
sion in the same form.* o change in the
extinguishment provision of the Sen-
ate Bill was made until October, 1971 On
September 25 1971, the House Commrttee
reported out a more broadly worded provi-
sion.”  On October 5 1971 the Edw&rdsen
suit was filed. On October 21 the Senate
Committee reported its bill with an extin-
?urshment provision that had been changed
0 more do.-cly apt roximate the House ver-

se. S 3B 93 Cong. 1ot Sess. ¢ 4%) ")7\.

57. HR. 10367, as reported by th* House Com-
mrttee contained the following euing. ishment
pros tsiens:

SF-C oL (a) Al prior ronsiyaiites of public
land aud \. iter aicvis tr. AL “ha, or an> .mer-
est therein, pursuant to Federal law <Lall be
re?arded as an extinguishment of the aborigi-
nal title thereto il any.
(b% All alleg ed aboriginal titles and claims
of aboriginal trtIe in Alas)::. based on usi and
Motpihcy, inf ding any alleged rh- r%rral
hunting and ft* . g rights that may evst, are
hereby extinguishe
(c) All claims aFarnst the Unitec States,
the State, and all other persons that are
ha*ed ct, allegeddarrpr alrfeht, nth . sc- or
oi etip.in-y of I.nd or water art its in "h.sha,
or that are > -d on ar tuute (i Ay of
the i +aed S i *tve
4« - acy ! -1 u|' Ay eeh

ilmsla rrm o ry o ortot
tif i ban t'l, p p o Y LY
i*lad
s fot- temt tirn i1 >-lem % ad
-t tin lit o i=dle}-e jjae L 4i 10
S I (| .

* o - m
-l- - v, [ ., 5 e ot
? 4 t»t 1 -’r Sttt bl

tht - all o , ® *C
i1 oe'd I -r Lo il dtie, tee,
¢, Nof il . |at f 'ilh
o Jh i .

sikm. The revised Senate extrngurshment
provision omitted the word “land” before
‘claims" and eliminated the proviso except-
ing claims based on grounds other than loss
of original Indian title land.Z Although
the 1971 Senate Committee Report fails to
give any reason for the change, the chronol-
ogy of events outlined above indicates that
the Senate adopted the broader House lan-
guage to better express the intent < effect
a comprehensive settlement that extin-
guished all claims based on aboriginal land
rights, including the Edwardsen  trespass
and accountrng claims.® The Senate’s
awareness of the Edwardsvn claims is evi-
denced by the specific reference to that case
in the Senate Report*®

The conference committee adopted tl e
House version of the extinguishment pro.i-
-ion.  However, tlitre was no real substan-

ik S

eAc t of une
ersaueor
treat& nited States, c\n

TR R o
Ht ert s of or. rraH Fntrtg
-t unon %%orr%nfa title, Use

L) efqre any court or#ﬁeln-

8rnr-(‘rtr0n on the e ectrve
Prror con ances

gatw?é

nc] rid water r.reas i, |I I v

S M e

e n <11 - tt py”c; - \>t

1 =i nviri . @ -3 uij tt el
Ay .- ~'a|| N.ti-e " ot r-la,

"r.gs on pro-

. DuuP the 1975 H.use I.
It

- <o "if I the Sttd-n - t Art, S.-r.-

-|. RS 0‘*}16 (UrS°tg

tth- "l rit-

it .t il I mhill ill ion

th] o' v T i.n

in i'- V i t t-- ‘' ml< the

me- W and

i o 01 J'* M 5,8

- - e - 0 000 he

l . Lo, ¥ " ool ER
4t ¢ il No M5 %0, at 11'0

i g e Q| J C S

lil). o "Ir, L.
At o> o »lle As Nt o t
.. ®e eeo

1 : ' at
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tive difference beiw-ji - the final House ar-i
2r te extir.gtishmen: provision#:.

~The 1971 House Report states that See*
tier. 4of the House BIll, which #thually
io- to Section 4of the Settlement .Act.
-thm?u'she#a!! aberigir.—-.! title## in A’aski,
ard all chir.# based there r."S The
House Ref rt further offer.- the- following
specific explanation of the extinguishment
pro’, Ision: -
The section exti-guishing 2 -nFma! ti-
tles and claims ba#. i on aboriginal title is
intended to be applied broadly, and to bar
any further litigation based on such
clams of title. ~The land anJ money
([Jrants contained in the hili are intended
0 he the total compensation for such
extinguishment.2

Similarly, the tJoint House-Sonate Confer-
ence report s forth the following explana-
tion of the extinguishment provisions of the
Settlement Act: o
It is the clear and direct int-at of the
coifer-nc- comrc'f.tt to extinguish a!!
aboriginal claim- am! nil aboriginal land
titles, if any, of the Native people of
Alaska and the la: nj-g=-of settlement is
to he broad!} cor-" 1 to e'Tuinate- such
claims and Jtlos  any b-ss for any
form of direct or in-lirect challenge to
land in Alaska, (emphasis original).0

[11] The tre.pas- claims asserted in this
lav.suit are an indirect challenge to land
ownership in Alaska. It was the express
intention of the Conference Committee to
eliminate such indir-.et challcr.g-s to fitl--

[15 Thus, Congr--- ha- expn.-dv di-
rected that the langM."jc of the Fe'lI*

Act he broadly con--tried to c-ffectuatc a
comprehensive  settlement of all Native
claims based or. aboric'.md u -ar.d occupan-

¢y of land in Ala-"-a at-1to h-r any litiga-

tion based on such claims.

61, Itoiii-j Repor. No 92-57t at ft. 1971 L S
Co-.- Cor.g: iicrat a-J Adtrc| ritie- N'm-,
atp 2'9u

G Id wp 219

G! CcrArere-e R.;- 10 No 02 "IC> 49 V'cl 2.
1971 L'S Code C*r mJ a-d AiimM-m -
Ue N at p 2197 221)

v. ATLANTIC RIChFhii.l) Co. a\s
IS 154 % (ST

Broadly cor..-truing the clear language <f
subsection 4(c? of the Settlement Act leave-
no doubt that Congress intended to extin-
guish an>! did extinguish Native claims
agvrst the State of Ala*’ and private
pa-ti- s for tr-= —on al orl-"- L title lands
prior to passag, of the Settlerror. Act

To summarise, | hold that subsection 4(3)
extinguishes aboriginal title to lands tenta-
tively aPprove’, to the State or conveyed
pursuant to ftdvrsl law as of tho date of
the tentative approval or conveyance.

~ Subseetiofc 4ﬂbi extinguishes all remain-
ing abon?mal itle and Native claims to
land as of December IS, 1971

Subsection 4(c) goes heyond extinguish-
ment of claims for compensation for the
taking of Indian land and extinguishes al
Native claims based on alleged aboriginal
occupancy, including claims against pri- am
parties for pa#t trespasses.

IV THE SETTLEMENT ACT'S EXTIN-
GUISHMENT  OF  TRESPASS
CLAIMS IS CONSTITUTIONAL

(3] Inlcrvenor contends that claims of
trespass to aboriginal pos«es.-ion ae- pro-
tected proEerty interests within the mean-
ing of the Fifth Am-:.d,;". &3 It isargued
that Congres lacks power to culoff te-
right.- <f the Natives to . ctk judicial relief
for th: 1pvtv interference with their pos-
se-s0y nght#  Indeed, the EdwnrUtr,
court's core- "a that Congress ndght lack
Fower to extir.g Ashaccrued trespa-eclaims
ed that Court to const:ue the- Sef.'t meul
Act = not affecting accrued ire-p.;#
clr-gm-5

My cxatiiir." tiot of relevant authority
lea-is me to conclude- that trespa-: elaims
based on unreccgni/e.!” aboriginal tifle- are
-, protect-.! pi >porty interests and, there-

Gl te- L'n'-d Stan# cirnot sue a the
[GH-> horirei POVAHE o\iir e deb, fuocruee:
tresp.is; civ.:, but Cont-v.-N tlit Cot t !
nci into.! to tio sn in th- Sct'.U.re-rt Act

Go. hl.t.ir!- -e Morton, supra 30; 19 p at
1379
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fore, the- Settlement Act's extinguishment
of Native- trespass claims against third par-
ties presents no constitutional problem.

In Tci-Hil-Ton Indians V. United Sinus,
IS US. 272 B SCt. 313 9 L.Ed. 34
1985), the Supreme Court determined the
nature of the rights of Alaska Natives in
lands claimed on the hasis of aboriginal use
and occupancy.

After concluding that Congress had not
recognized the title of the Tce-Hit-Ton In-
dians to the lands they occupied, the Su-
preme Court held:

(I'nrecogniz.ed aboriginal title] is not a
properly right but amounts to a right of
occupancy which the sovereign grants
and protects a%alr]st intrusion by third

Bartles but which right of occupation may

e terminated and such lands fully dis-

posed of by the sovereign itself without

any legally enforceable obligation -tocom-

pensate the Indians. 348 US. a. 29 B
vt't at 317

< « . « «

»

~ Indian occupation of land with-
out (ElOVI.rI.mQ.'Il recognition of not.::!, p
creates no I|ﬁhts against taking or ex-
tinction bv the United Stales protected
by the Fifth Amendment or any other
principle of law. 33 U.S. al 285 ASCt.
at

The Court also addressed the concept of
d- -riginal title in an earlier case, L'riivi
States > S-.:a Fv Fiuific 1 Co, 34 US,
3 SC 23 1 Ed A1(1010) Snr.-
la Ft was . suit bno.ght v t-e United
St&tes on . mlf of ‘he Tril.e of
A’, a, to <join the Santa Je Ttb d
of, 11 Ushi} vefi'itin laad cb — edby th, \V&i«

DS TR
» ’ v
e LLas My, o m i
ma. | * r

| l I.-)'l
pert i, e -

435 federal SUPPLEMENT

apai by right of abori%inal occupancy and
for an accountm% of all rents and profits
derived by the railroad from past use of the
land in question. The Court explained ab-
original title thusly: _
Unquestionably il has been the policy
of the Federal Government from the be-
ginning to respect the Indian right of
occupancy, which could only he interfered
with or determined bg the "United States.
34 US. at 35 (2S.Ct at 251
This policy of respecting Indian occupancy
rights was “founded on the desire lo main-
tain just and peaceable rvialic . with the
Indians.” 314 U.S. at 350, R2 S.Ct. at 251

[17] Tvc-Hi'-Ton makes clear that Indi-
an occupancy of land without government
recognition of ow n.+-hip is riot a constitu-
tionally protected interest and therefore
maK be terminated by Congress at will
without compensation. It follows that a
claim of past interference with aboriginal
u-eand occupancK IS not a property interest
and therefore -ah cto r. may also be termi-
nated by Conyr-- s at will without compen-
sation. “Since 'hi |.|quY.'% interest (Indi-
an use and one; aney) > not co.,~iiu'iora-
ly protected, trk.-pass or other claims of
interference with the underlying interest
Itlk%wl_se fall outside of e rslittitienal pro-
ectioi

This is not to say that India* might
never invokt y bcial 1 i dieftuse of
aright of m- -ion leiM-d or. ahoriginal use
and oi.tpancv Il would .-eem tl:ill >n or-
dir to eff.-c: Q/ the 1Vied Stat(m polic
of Cg)r..ltemrg ‘d'cn mmmpancy tg.-iiil
third i.mtv im; :ion, Iré ~o,.jtt0!=e

= e 4 n] S te ; oV
righ'>w V. c- not ow jam-t.1 1 Wl
|11 0 ||- , | L I n.V
el Lt e (L f v
v v A i
B S Qe ey
O - \ | ﬁ 0
.. {1, T.He
o et Wt -lin ot
omiorora .6 fyon
i oeJy AT it Co, 314
i-od> die-s Al tn. the
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that p-. >, I'-r. O tgfv.y h- e\
prv.Vy eNilrg.,;.-= 1p*y a—rigim! (‘e -
Avrigt- whil'r,  Ala-'- Natives may
hive h-dand ah ~ r:* h; =" on such pos-
$-sior. i-ouV-/ 4+ eb. m- for pad¥
ir.'-wilh a */ "'}>?% | o-tu-
ﬁ.»nc¥. " -quest! ris &
as ‘re power to v-'i'b.le j-rior er.Ir.v- as it
did in subse-etior. 4'a) or to extinguish all
al erg_lnajl claims cha'longing such er.trlv?
8 it did in .I"tloiCti'ia 4'c) of the Svtth....e ;1
At.

[IS] Inu-rer." r in effect ri.donT-s tho
powers of Congr<s.i lo retroactively extin-
%%h ahorigina! title and claim _for pr

entries on the North Slope. This en*-
lenge iii*me fiiii. T’ -vi-Ton am! Sirit- Ft:
estahlish that Congress h-- plenary power
over al,origin.1 use and occupancy and
claims derived therefrom and may extin-
quish such occupancy rights and derivative
claim- it: any manner it chile-vs*

M9 I't, it - e eibd Cm
be g~ e»im'. g'qr..P ni! ti"e and all
claims fi-- | ot al- ijviivil tit!- ummE* e
by cor.'titutionid n trictions so I, India:
lilisl claim* and ti- d sensp’i' ,<<d b
such el s @y 1= weap| 1-vdy " 1 fin
LSie s

Tola', as in'':\r-r ur, e that r'm-
g ;\ mthi |"ertoextigeih cdie
aga’-+ the t lilt™'! St-'» , th-  't" and
third (.'s mor |r- lo al or. iii.d land-
in Alid-:. would nte ft that Congr- L
powi::".ito effect a final am! c<i.pn.un-
si\e sgt-n- 1" 1" Na'ivi land da': - prob-
lemin Ala It would mean the S. 't-e
me" An i, itil-,m Tile fa-th t Ah
Nath.s pe-ti".i*1Congr. - for a just ard
final settlenn r.i of their claim econtradicts
the chi.*:- mev made that Congt mie wa> ill
fac} lr. I1|n M aii'l' ority to effect a final
settle::"...r..

On the' authorities di.-cii>sid, Lconclude
¥ 1o, ... o™ the pow. rto effect

in the ti".i.r. r'ion bm were dismissed om to
las Is ouisal,' ilie re-scf. uion

67. Coerm hive afar:: +! the power QfICOHj;-' i
Lo fprorerir.c on k< rginit tn J
[ﬁ-ll-]. rc‘-pr.-rmvely et il Eih— 101! till

-e'hs—lvtlv, sin 0 1A1 Nilliv 1031
.o Fo1o 15

aus .ofe*and final-tt"  .1of i—
Native lar.| dr-dr - is-* by “xtingufehlr:
all claims rdatlrg to ahorig.md use and
occuj i-rey of land, including cb.ir.- for p—t
tr-.to Native tdc 2land Section
4 of the Scl'lenU' nt A", ir, it- entirety is
e r=iMriv

V.. CONCLUSION

The Settlement Ac: settled and extin-
guished !t claims ba.-cd on aboriginal title,
use. aid occupancy. Congress meant in
seft!-- su-'h disputes, was cmp'-.vered ia the
Cormtitution to settle them, ar.d did settle
them
_Accordinﬁlg, ilefendants’ motion to d--
nl-eall cldms (r tortimis interference
with Native- use and occupancy of lamb i,
Aladiia is granted.

D

Il ths M -ticr of JACK 101'17/ V.liO| <«
SAI WWS»!/!tr KM NDIIV,
I> , Hai.btiipt

[ NI ['m» SI VIS of Amciica

1(0. Al (1L,OUK INDK.MNIIA
COM ’ANY.,

Civ. A No. Tt-"d-I
United Sta'i.-. District <& t,

K. 1). ' .-nii.svivania.

June 14 1077

Unite! Stales brought action agai:-
surety for receiver who oforated debtorl
bu-i; mmpur-siant to a Chapter XI arraug-

and clai'vt arejer,  th'---extrim - tVuf-
SEi(-"1 \, --fi-n: PjHift- Viiu-. -||.*? | J‘H el
r0iCtCl I'v OD7S$, Shos.itre 7r.lr cf 1)
aips - L'r.itflSi S. 47e. 57 sC«. 24+t
Si Ft! leo 11537-



1132

ers as an alternative basis of recovery. F.
W Woolworth Co. V. Contemporary Arts,
Inc., supra (gross profits under S{Xg); Key
Westzflilﬁ:n% Prin&gag{iSc?,S Il)n?:l V. Svrvin,
Inc., UpP. D.Fla. In-
fringer madeprﬁ)o rofit), aff'd, 381%? (7.5
(5th Cir. 1967). The courts there had every
reason to award higher compensation for
the plaintiffs' substantial i'it unprovable
damage than what the defend, its had real-
ized from their infringing activ ty. We are
not faced with a similar situa ion in this
case. The gross profits figur_ here can
hardly be described as de minimis. We
think"the amount sufficient "to discourage
wrongful conduct” without necessitating re-
sort 1o |nfl|eu dam%ges th effectuate that
urpose of copyright policy. ~Woolwaorth,
g14pU.S. at ngJ élgS.CtP 22%"., We find no
abuse of discretion and consequently affirm
the damage award.

IV. ATTORNEYS' FEES
[910) The copyright statute authorizes
the district court in the cvercise of its dis-
cretion to award reasonable attorneys' fees
to the prevailing parly, 17 USC < 116
This court could n vorsi an order allowing
such fees only for abuse of discretion. See
fo/im Models. Inc. \. Indusio Motive
' p, 42 P20 1281 125 10J Cir ). cert
ml US.v <« Sct 8 421.Ed.A
71, <) While [b esU''t'th n \j»¥%d plain-
tiffs it. fees might be eon: Idcred generous
when compared with the amount rocowrcd
in damages, the &< do not appiar uttrea-
sunahh considering the amount of work
netessit.ited ami performed anti the skill
employe 1 See also Ke\ RVst Hand Print
Fabrics, li'dl F.Supp. nt 615 16 Tlo.rt was
no abuse here.

However, we deny plaintiffs' application
for allowance of additional attorneys' fees
on . >malWe assume cm,mol w.v f:u'har

witn the law, ha ¢ ;nak mm' .- gti-
ineiits ir,  districttmir! <ui all . -titrs
raised tut appinl,S « " hen . " 5§

612 FEDERAL REPORTER,

2d SERIES

lous.  Plaintiffs did not prevail on their
cross appeal. Equity consideration lead us
to permit the parties to pa¥ their own attor-
nez/_s’ fees in this court. The plaintiffs art
entitled to costs.

Affirmed.

UNITED STATES of America, Plaintiff,
and
Inupiat Community of the Arctic Slope,
Plidntiff-Intervcnor-Appellant,
v

ATLANTIC RICHFIELD COMPANY et
al., Defendants-Appellees.

United States of America,
Plaintiff-Appellant,

and
INU; 1AT COMMUNITY OF THE
ARCTIC SLOPE, Phuntiff-
Intervenor,
v

\TI\NTir ,RIQHFIIELD COMPANY et
id., Hi fciidants-Appellces.

Nos. 77-::j:M, 77-3972.

United States Court of App. ids,
Ninth Circuit

lan 4, 1pso.
51 ring N<nfd "eb. 22, 1PS(

_Tin I'rated S'.nVs, in its own behalf
fiiid nr, Inf:':l.lf of vkiiiios ini, deling Arctic

s (f e e dif N T lid

JOip "u='u le, ''x

X to eatie .ml priort o f
4w il *STuilit Act | e
. . -id to all el.dim Of
t 1 h ; L N R 1 1 o B R A |



IM I rl) STATKm v. ATLANTIC RRTHTKI.D CO.

1133

Cittf.isSI2r%3<I 1132 (1' «U

i to laml claimed on basis of aborigi-

eltt The united States Distrie: Court

* - the Di-trict of Alaska, Jan*.- M. Fitz-

J.. Flo I.SCt/j!. 1009 granu ! mo-

* - and apt « was tA' n The Court of

A Chov Circuit JudEe, held that the

s..ta Native Chm.o cettk:?V:nt Act, pur-

» which natives were granted in

., I.gv $962500000 ar.d 40 million acres

siar.d in fee sir.p'e, extinguished r.ot only

ar-r/in d titles of al! Alaska natives,

a-i every claim “bas.d on" aiorigln d

Ir. the sense that the past or present

m, Stree of aboriginal title is an element of

the claim, and Act would be giver, retro-

U- ctive construction so that entries under

fidi.ral authorization and conditional state

ays.s Were not pre-Acl trespasses as
claimed.

Affirmed.

1 United Stales ¢=T05

The Alaska Native Claims Settlemer.
Act, pursuant to which natives were grant-
ed in exchange 3962500000 and 10 tnillior
acres of land In fee simple, extinguished not
orly the aboriginal titles of all ‘Alaska na-
ti-vs. but also cvarv clitim “based on" ah-
<Jg'ns! title m the sense that the past or
P oA existence of nhoriginal title is an
| ntof the claim, and” Act would be
¢.'.en retrospective construction so that en-

~Under feiier.il authorization and condi-

.l stale leasts were not pre-Act tres-
..o claimed. Alaska Native Claims

meat Act, & 2 el sog, 4 c), 48

CSC A 88 R el seq., 1503 ¢).

United States ¢-105
lhe Alaska Native Claims Settlement

under which natives were g?ranted in
ewhang... $9152510000) and 40 million acres

*he IW.Ulable Spetirei M Williams, Uniled
Slates District Jtull;e lor the Northern Distort
( f-"aiifornia. sitting by designation

m Vpillmts are llte Unilet! 55tales and tin- Inti-
P1a Community ol the Arcnc S|0Pe. The Inn
"mt Community is coc.lpust'd ol all the I P.Imu,
'fu [he North Ioi)e In t'dunn/sen i .Morton.
>y" F.Supp . 13) (D 1) C. 1l173R. _essentially a
‘1! hy the Iriupi.its against (lie [Jinlei) Si l'e", a
1 ' mthat the United States bleached it-. inlijoi

of land in fee simple, did not extinguish
claims not based on aboriginal title, for
example, personal |n{ury claims, claims for
damages t0 personal property and claims
for tri. --—'s to land held in feu. Alaska
Native Claims SoUl-m.ent Act, § 2 et seq.,
43US.CA § 180 et seq

3 Statutes =23

In ca-s of ambiguity, statutes are to
be cor.stru-.d in favor of Indians, to avoid
constitutional questions, to avoid taklnﬁ
vested rights and nonretroactively, but suc
rules constitute only ﬂUldeImes, are not sub-
stantive laws and should not bo used to
defeat manifest intent of Congress.

Dirk D. Snol, Washington, 1). C, for
plaintiff-intervenor-appellant

Richard O. Gantz, Anchorage, Alaska,
Avrum M. Gross, Juneau, Alaska, argued
for defendants-appellees; Robert L. Hartig,
Joseﬁh Rudd, Eugene F. Wiles, AnchoraEe,
Alaska, William R. Rozell, Juneau, Alaska,
on the brief.

Appeal from the United States District
Court for the District of Alaska.

Hefore CIIOY and KENNEDY, Circuit
Judges, and WILLIAMS," District Judge.

CIIOY, Circuit Judge:

Appellants protest the ruling of the ilix-
triet court that their trespass claims were
extinguished hy the Alaska Native Claims
Settlement Act  We affirm.

. HACKGROL'N i>

Appellantsirepresent all the Eskimos on
lie North Slope of Alaska. Appellees an

iis duty hy .tuition/mg the trespasses involved
lien* survived summary judgment The United
Stales settled the Etlwanlsen suit hy agreeing
to sue tin- defendant’, heie oil helialf of the
InupiiUr.  tins suit resulted, and the limpi.its
inters tilted

[tin opinion will ref.-: %enerally to all ‘\Ilie
l.skm.os and Indians inhalutmg Alaska as “.Na
lives." and specilie.it!> in (he Fshmuis mh.dnt
mg the North Slope as Tmipi.its "
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the Slate of Alaska2 and companies in-
volved in the effort to exploit North Slope
Petroleum. Until one or two decades ago
he North Slope was essentially unpeopled
except for a few In,uElates_a more recently,
there has <een a mighty "ol rush." For the
Purposes of this appeal, we assume that the
nupiats retained unrecognizc-d aboriginal
title to the North Slope until 1971  Such
title is good against third parties (we as-
sume arguendo) but can be extinguished
without compensation by the United States,
Tee-Hit-Ton Indians V. Uniled Slates, 38
US. 272 5 S.Ct. 313 P L.Ed. 314 (1955)

Pursuant to the Alaska Statehood Act,
§ G the stale selected a large amount of
oil-rich "vacant, unappropriated, and unre-
served" North Slope land for its own in the
19605 The United States tentatively ap-
proved these selections, and the stale gave
conditional leases to oil interests in-ex-
change for 9912000000, Most of the al-
leged” trespasses were under this color of
state title. We assume arguendo that, be-
cause of the Inupiats' al*original title, the
selections and leases were invalid and the
entries were tr;%)asses. Cf. Alaska \.

Udrdl, 420 F.2d 938 (9th Cir. ]_%9)(‘a|> >igi-
nal rights mgyt prevent state selection),
cert, denied, 207 U.S. 1076 0 8Cl. 152

1Kd2d 81 (1970). fin petition of the- Na-
tives, Congress enacted the Alaska Native
Claims Settlement Act, Pah 1 No. R

& Slat OB (codified at 431 SC. 6 1001 cf
seti) ("the Act") on axieinh, r 18 1971
Congress found and declared that ™lo-tt s
an immediate need for a fair and ,'ust set-
tlement of a! claims hy Natives and Native
groups of Alaska, haréd on ahvig.nal land
claims," and that "the sctthv.eot s'.mid he
a=<ompli. hed rapidly, with cirtainty, ir. con-
formity with the real (cornonic and -ocial
mods of Natives, without litigation." 43
1S.C k 1601(a), (h)

2.1 . P ijr
| o, p )

<« PL.t *»<." U p *m", - -, pi i L B ™
oo m edpitioritn,,,,. - . e tg
O et

e I tite b p.oooi op . 10 | milit
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Appellants instituted this suit against the
private defendants for ﬁre-Act trespasses in
the belief that the Act had not extinguished
such claims.  This belief found support in
Edwardsen V. Morton, 38 F.Supp. 1350
(DD.C1973), but the district court in the
present case disagreed and dismissed the
claims. 4% F.Supp. 108 (D.Alaska 1977)«

[‘1,2% We hold that the Act extinguished
not only the aboriginal titles of all"Alaska
Natives, but also every claim "based on”
aboriginal title in the sense that the past or
present existence of aboriginal title is an
element of the claims In exchange, the
Natives were granted $962500000 and 40-
000,000 acres of land in fee simple.

Il STATUTORY LANGUAGE

This case requires a construction of §4 of
the Act, 43 US.C. § 1603 which reads:
(@) All prior conveyances of public land
and water areas in Alaska, o any inki-
est therein, pursuant to Federal law, and
all tentative approvals pursuant to sec-
tion 6(g) of the .Alaska Statehood Act,
shall be regarded as an extinguishment of
the aboriginal title thereto, If any.

(b) All aboriginal titles, if any, ard
claims of aboriginal title in Alaska hased
on use and occupancy, including fid-
Merged land underneath all water a>
both™inland and offshore, and inch::.eq
any aboriginal hunting or fishing rig:
that may exist, are hereby extinguish! i

(c) Al claims against the I'n.a 1
Stales, the State, and all other J«rs ?*
that are k.-ed onclaimsof e'earg v
right, title, use, oroccupancy of
w. tur areas in Alaska, or that are | i
on any statute or treaty of the | a ‘e
States r. bring to Native u-e and -

pancy, or ''it an based on the h-ve =
€ |y o My ol
pe 1400t £l al 61t
fi, MWawlr o omloeo | 0 st
P edn Tl <11m
L1to: | ,ni -
- , -0 - 1 [ f .v:tic -
"



UNITED STATUS

% ATLANTIC HICKFIELD CO.

U35

CitsasKC-11J2 < 0

any other nation, including any such
claims that are ‘ending before any Fed-
eral or state court or the Indian Claims
Commission, arc hereby extinguished.

The parties agree, and so do we. that
$4h) ext|nPU|sh-.! a'laboriginal titles as of
\eCe-il-r IS, 1971 the date the Act was
enact-:-.

A, Section -i(s)

The--, s dlsaﬁreement owr § 4(a). Ap-
p=lle.' arque that It Is retroactive, extin-
%mshmg aboriginal title & of the dat-s of
he prior conveyances and tentative approv-
als of state selections. Appellants rea’i the
subsection as being prospective only, so that
in post-1971 proceedln%s the conveyances
and selections (and leases thereunder)
should be re?arded (thlouq_h legal legerde-
main) as unclouded and valid today even if
they were invalid when made.6 Appellants
claim that their aboriginal title was not
truly extinguished, however, until 1971 |f
the Inupiats' aboriginal title was not extin-
guished until 1971 they arguably have a
good cause of action for pre-1971 trespass-
es; whereas if at the tin-Us of entri/] the oll
companies hold valid leases from the hold-
e of the valid fee, the entries were not
trespassury.

The district court held that § 4(a) was
retroactive, and thus that the entries under
federal authorization and the conditional
state leases (the bulk of all the entriom
were not trespasses. 410 F.Supéa. at 109
A Weagree. Roth § 4(b) and § 1¢) say
that Native interests are “hereby" extin-
guished; § 4(a) does not, suggesting that it
extinguished title as of some past moment,
We deem the retroactive interpretation of
§ 1(@) to be more logical, whereas the Bro-
spective interpretation creates a cumber-
some legal fiction whose only apparent pur-
pose is to preserve Native *-espass claims
which (as we hold herein) were immediately
extinguished in § 4(c).

Iht Inupiats' argonaut is lien 8§ -«1> "by

ratifying pie ANCSA fedei.il conveyances w;u

intended to. and tii-J, ?ive g-mtl present title to
parties whose land tit

gs would otherwise have

If 8 4(ag accomplished anything that
§ 4:h) ap| § 4(c) did nut, it was to valid?*-,
thv state oil leasts (as between the slate
and its lessees) by establishing that the
state had good title to ieasa out. A retroac-
tive reading serves this purpose directly an
well; a prospective reading conspictiously
fails actually to validate the leases, hut
instead directs the courts to regard the
leases as if they were valid. Between these
two readings, the retroactive one is obvious-
ly more reasonable.

B. Section -i(c)

Section 4(a), as we read it, had the effect
of eliminating most of appellants’ trespass
claims. We further hold that § 4(c) specifi-
cally extinguished nil trespass claims.

Without doubt, § 4(e) abolished all Native
claims based on the actual “taking" (extin-
%mshment) of aboriginal title. The ques-
lon (iqresented on appeal is whether or not
the district court was correct to say that
§ 4(c) went farther and extinguished "all
claims . . . that are based on .
aboriginal right" in the sense that the past
or present existence of aboriginal title is an
element of the claims.

~ Several passages in the subsection clearly
indicate that Congress in'ended to extin-
guish more types of claims than merely
claims for the “taking" (IextmgwshmentR of
aboriginal title.  Therefore, we conclude
that the iistriet court was correct.

Tho subsection reads, "All claims against
the United States, the State, and all other
persons that are based on claims of aborigi-
nal nght o are hereby extin-
quished."  Since Oanl the United States
could extinguish the Natives' aboriginal ti-
tle, only the United States could be the
dofcnuant in a suit based on extinguish-
ment of title. Yet all claims against "the
State, and all other persons" were extin-
?mshed as well. In order to make the
anguage regarding "the State, and all oth-
er persons” meaningful, there is no choice

been voiil even after the general extinguish
n.tnl of :thorip:p il title in Alaska effected by
set sei.imn -t(%
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but to construe the statute to extinguish
certain ti/]pes of claims, “based on aboriginal
right,” that might be brought against the
State and other persons. Tl
tial action against private citizens, based on
aboriginal title, is an action for wrongful
invasion, use, and assertion of dominion
over the property—trespass.

Moreover, such trespass claims might be
brought by Natives in "state court,” as
§ 4(c) contemplated, while claims against
the United States for ext,ln?mshment of
title could only be brought in Tederal court,
Further, at the time the Act’s language was
drafted, no claim based on extinguishment
of title was "pending” in any court, yet
Congress extinguished all pending claims.
Congress must have had In mind claims
based on pre-1971 activities.

in short, when Con%ress said in 88 2(a)
and 4(c) of the Act, 43 US.C. §§ 1001(3),
1603(c), that it was settling “all claims,” it
meant l_ust that.  Congress intended to and
did extinguish all Native trespass claims
based on aboriginal title.

Il. LEGISLATIVE HISTORY

To be sure, the strict “plain rnraning
rule" has been relaxed, ar.d we may exam-
ine legislative history to help us construe
even seemin.gly clear statutory language.
Devon, Ltd. I. Bristol Bay Natmi*Corp.,
F.2d 491, -3M (9th Cir.), art denied. 429
U.S. 954, 99 S.Ct. 352 58 I. Ed 2d 315(197%).
Such examination, howe'er, does not alter
ourt r|eading of § 1(c) The House report
s'.at- |,

Section 4extinguish, r all . |- rlginal titles

in Al.a.oi, .and all claims based thereon,
itix|

The s<ti >n extinguishing aboriginal ti-

tle ,rid c’.ain.s based or. aboriginal title is

I'tt-nd, o ber-ppi db -oily, and in bar

My furlher UtipiTisi; i1 on such

s of title.
Hltd! p. No. .22 *\¢ Ci-uir, 14 So-s 6, S,
/&erioted in |i"71) I'.St ode C.-ng j \d
7. | H J i om e* s

<1 il et \m A, E3cer
IM " Texn)* 1), ;lk<

he quintessen-

i>> S -

>'m
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News 2196 2198 The Senate report stated
that the objective of the legislation was to
avoid o
a myriad of lawsuits which cannot Fro-
vide Justice to anky] of the parties involved
but which may be expected to increase
the existing antagonisms between Native
people and other Alaskans.

SRep. No. 406 9 Cong., 1st Sess. 73
(1973. The Conference Committee report7
stated, o

It is the clear and direct intent of the
conference committee to extinguish all
aboriginal claims and all aboriginal land
titles, if any, of the Native people of
Alaska and the Ianguage of setflement is
to be broadly construed to eliminate such
claims and titles as any basis for any
form of direct or indirect challenge to
land in Alaska.

Conf.RSE. A0 reprinted in [1971 U.S.Code
Colgg. Ad.News 2253 (emphasis in origi-
nal).

The statements of former Justice Arthur
Goldberg, attorney for the Alaska Federa-
tion of Natives, before Congress in 1980
also support the district court’s conclusion.
Goldberg, under questioning by Senator
Stevens of Alaska, said, "The position that
the Natives have taken is that they are
prij.aied for an e>tingmshrnent of anything
that is based up'-n aboriginal title." Alaska
Safive Land C:dms: /"e-ring's on S. 1fdO
Before the Strate Comm, on mi<-rior and
Insular Affairs, 91st Cong., Is. . -§ T00 (1t
(1969). And <2e'elberg ; .bein' ugly in-
f-.nt,-d Cor.grt -r an Z«!m k of Ala ka that
the Natives w -aid b< urrlvle lo avert
claims against private pnrll-s for pre-extin-
guishment ir..sees, and "Lit he said this
just f.ed conferring ;:Iwuit it "with all of
the Native kj  .-itativ-s who are hire
and all tl.Irr.. .1 .one Alaha Sa-
WViE1d I on HR
.nd lulld 3 " v the L' T, on Indian
wifor.- of tie  -m(Voi.4 on I::"..rior and
Jt-ular .iff.drs, 9’ t Ceng, 1st S s J07
11 1) A Y/ P L. |t es-
il
m

7N~ 1-1
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. ate
top the Inupia'.s or other Natives, they d*e
suggest what Congress meant by the lan-
guage it enacted into law.

Irde.d, in view of the repeated state-
ments in tie legislative h-t:y. that the
statute should be "broadly" applied to ex-
tinguish "all claims," an!"in view of Con-
gress' knowledge of the Natives' trespass
claims, it would"re*incomprehensible, to us if
Congress did not intend to extinguish the
trespass claim?, _ann?_ with all other claim.-
based on aboriginal fitle, when it gave the
Natives over 80000 S(iuare “miles of fee
simple land and almost a billion dollars"

The Inupiats' only suPpo,rt from the legis-
lative history is the following passage from
S.Re}l). No. @1 Cong., Ist Se-s. 110 11
(1971);

Subsection 4(a) L§ 0) of the Act as
Passed] declares that the provisions of
his Act constitute a full and final extin-
guishment of any and all claims hased
upon ahoriginal right, title, use or occu-
pancy of land in Alaska The language
specifically mcludes_submerg_ed lands and
any aboriginal hunting and Tishing rights.
The extm%mshment IS final and effective
not only Tor claims against the United
Stales but also for any claims against the
State of Alaska and all other persons.
Remaining in effect and unextinguished
by this Act are all claims which are liay-d
upon grounds other than the loss of origi-
nal Indian li*le land. Included in such
'IHextingue.hed claims are suits for an
accounting for funds belonging to Na-
tives or Native groups in the custodﬁ of
the United Stales, for tort or breach of
contract, and for violations of the fair
and honorable dealings clause of the Indi-
an Claims Commission Act. Specifically
included, and dismiss'd and extln?mshed
under the terms of this Act, are all claims
pending before the Indian Claims Com-
mission and any court, Federal or State,
which are hased upon a claim of aborigi-
nal right, title, use or occupancy,

8. Coiii:o--s was aware ili.it im.lei fee Itu Imi
inih.ins V thiited SLHI* MS | § <35t
413. 0> 1, 14 31-1 (105.1). a was not Oh|IJ-.IPd lo
give the N.m.es any compensation at all tin
the taking ol atioiigm.il tite  While Congress,
11 a mailer ot grace, surely mtend's! a stihstan

1137

However, this language does not persuade
us that Congreii, or even the Senate, meant
to preserve tht Natives' trespass claims, for
the following re.-s'r-:

(1) True, the report language preserve*
suits “for tort," and trespass is a tort.
However, we thick that the Senate’s mean-
ing, & indicated bY the three other kinds of
action it specifically preserved and by the
legisl.-tive "his: r. generally, was that all
kinds of civil action were preserved if they
were not based in any way on aboriginal
title. Thu:. such “tort" actions as those
based on persona! injury or damage to per-
sonal property would not he extinguished.
The passage is no better than ambiguous on
the issue of whether or not trespass actions
basedd on aborigin.il title were to be pre-
served.

(2 The report language preserves “all
claims which are based upon grounds other
than the loss of original Indian title land."
But appellees correctly point out that this
paragraPh from the Senate report is
dentical to the corresponding paragraph in
S].S%. No. @5 91st Cong., 1st Sess. 114
(1970), a report on an earlier bill that never
became law. Yet there was a major differ-
ence between S. 3 (1971) and S. 180
%970). The following is tin- language of S
3 with words added to S. 1830s language
in italics and words deleted from it In
bracket.-.

Tlie Provisions of th* Act shall constitute
a full and filial .settlement and extin-
uishment of any and all claims against

e United States, the Stale and nil other
persons which are bused on aboriginal
r|?ht, title, use, or occupancy of land in
Alaska . including all (land)
claims [’gbut not claims based on grounds
other than loss of original Indian ftitle
land)] base./ n/uni original righ( title, use
or occupancy pending before any court or

nil p.oi nt the large setttlement to be m e\
cliit.;- (O ill.- Likim: Of tit'* we cannot tai
W, rut-- it the ‘jettie-iii.ol would have been so
larg- it Conﬂress did nut believe it was also
taking SOmeTinti); lor which it t- "I to pay.
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the Indian Claims Commission on the ef-
fective c|ate of this Act.

The fact that the 1971 report said it was
Preservmg claims based on "grounds other
han loss of original Indian title land,"
when preuselr that Iangua?e had just been
excised from the 1971 Senate hill, persuades
us that the district court was correct in
concluding that the verbatim carryover of
the 1970 Senate report language into the
t19k71 Senate report was just a hasty mis-
ake.

(3) The InupiaLs claim that the 1971
change in the language of the Senate bill
made and was_meant to make no substan-
tive change. The chronologz of the change
suggests otherwise, see 43 F.Supp. at
At any rate, the very fact that the lan-
?uage of the Senate hill was changed, and
rom language that Preserved the trespass
claims to language that at the very best
was ambiguous about Hie trespass clai ai,
undermines the Inupiats' contention. They
have advanced no reason why this change
was made. In these circumstances, we are
inclined to credit the post-Acl testlm.on¥ of
Senator Stevens of Alaska, who said that
the filing of élle trespass-hased Edwardsen
V. Morion and |lit report[nﬂ of the House
bill's  broader  extinguishment  clause
"caused us in the Senate to eevenrider the
language of our extinguishment provision,
and we concluded that it “hould be loom!-
(nod so as to Kax. no doubt that the tile-
lik nt would be total Ale. 1.4
VnfiYr Claims Set(itnant Art  3lu-rul-
ttirts: Hearings on UR <41/ IUfun the
Suhioinin. on Indian Affairs of the ilousr
Con m on Intt rior and | A'f.irs, Pith
&on) 18t &, M (IP75), ipn ted in Ida

Supp at 108 no9, We cniicludi that,
whether or not in 1P the Senate wanted
to pro-cive Native trespass claims, in P71
il Intended to and did vote lo extinguish

tin m.
10 iwnti. 1me ina"f the foie, «one,
‘o o ‘f.|he P'fO iate t-ll
Lo rowii, i oetipel ;)i i [utim [hat
T 1 v tr, i.mclaim, jo .ikd by tin-
“tottd *Thou oeia i1 iv? o.d oon
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title land)" would be those "pending" be-
fore a court or agency on the Act's effective
date. Since no Inupiat suit against the
private defendants was pending on that
date, we would have to hold the claims in
this case extinguished even if the 1970 Sen-
iate bill (or its spirit) were **e governing
aw.

) Fina||_5(, whatever the Senate bill and
report entailed, it was the House version of
§ 4 that emerged victorious in the Confer-
ence Committee and was then ap,oroved by
both houses. The Conference bill followed
the House hill almost word-for-word, omit-
ting only two words and adding ¢ few
phrases not material here. The trganiza-
tion of the Senate bill was substantiall
different. True, the conference ’nort stat-
ed, "The conference report 1 15, in
substance, the same us the language of the
Senate amendment."  Conf.Rep. 40 re-
rinted in 11971 U.S.Code Cong. A Ad.
News 2253 However, this sentence was
|mmed|ate|{ followed by language quoted
ahove to the effect that "all aboriginal
claims" were extinguished, and that “tho
language of settlement is to be broadly
construed to eliminate such claims." and
was included in a section entitled "Major
Differences Between the Conference RePort
and the Senate's Amendment in "hi Nature
of it Swh.'tilute to the House I, cd Bill."
[bus it is clear that the cm, fen ace bill
followed tbc intent of tl.c Ib- we. V-'Inii it
was -aid that language was "in ‘omil-
S'iin-c, the same a$ the language of the

S mate :iundm-mi," this signified only that
the ri- _i‘nmted tle s
- to I'h Native

"I1S.

ini.'in, nothi: g in the P et of

tla (ithrr legistat ve 1eeeny iicr\in.is 'i*

'hat Cm(, i I\ woont in the L. o f
the ‘atntory | ' ..gi. to pre +n< il
tm - crins 'min Y (e
W LLLIs P filins i, | A
(1 [ SR A 7 el
PR I R | I
nooIt tmii totine o f
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in favor of Indians, (2) to avoid constitu-
tional questions; (3) to avoid taking vested
rights;  and (4) nor.—relr.oactlveIY. How-
ever, th-se are only %Y-klmes, not subs:vo-
tive laws, and sh'-U'<J not b.. used to d.fvat
the manifest intent of Cor.g*-< It car.not
be doubted that Con%ress has. power to pass
a law that vida'.— the Sle cf all four of
these rules, and we should not deny effect
tosuch alaw w>nit is enacted. Moreover,
both the Conference and House reports di-
rect, as we point out above, that § 4 be
construed “broadly" to extmEmsh all claims
ard litigation, anti this takes precedence
over generalized rules of construction.

We add the following comments. The-
rule of construction of ambiguous statutes
in favor of Indians is based on a concern
that the powerful not take advantage of
the helpless and uneducated. A similar
concern guides modern law on the construc-
tion of contracts of adhesion. Where, as
here, the Inuphits were represented before
Congress by such illustrious counsel as for-
mer Supreme Court Justice Arthur Gold-
berg ami former Attorney General Karnsey
Clark, we think the rule of construction
operates with less force.

We also find the rule to construe statute:
to avoid constitutional questions to he less
compelling than the rule, not. implicated
here, to construe statutes fn as not. to be
forced to hold them unconstitutional. The
constitutional question we are asked to ob-
viate is whether or not under the Fifth
Amendment compensation most be paid for
taking the Imipiats' trespass claims. Our
holding here .dears the way for this ques-
tion to lie addressed in some other forum,
but we express no opinion on what the
answer should he.

Although we recogni/e the rule, of con-
struction regarding takings and r«iroact'vi
Ly, we find that Congress has sufficiently

early expressed its intent in tin - areas.

V. IFSLTIS NOT IK.VTICI)

Our disposition of this case mak. s it un-
necessary for os to decide (I) whether or
nm the Inupiats ever Inal or n tabled ah-
"riginal title to all the land they claimed,

(2 whether or not the aboriginal title had
already heen extinguished before the Act
and before the trespasses alleged here; (3)
whether or not Cor.gre.s gave Just ¢ ; pel-
sation for the package of various Native
properties and Interests it took and extin-
guished by g'vw. the Natives 40 million
acres of land and nearly u hillion dollars;
and (4) whether or not any Fifth Amend-
ment compor ration is required at al! for the
Native properties and interests taken and
extm%mshed by the United Stales. Per-
haps these questions will be decided in Inu-
pint Community of tho Arctic S0/-*v. Unit-
ed Sinte.-, No. 77-5% (Ct.CI., filed Dec.
1977). We note that if they are decide
favorabl;F] to the Inupiats th.re, the Inupi-
ats might recover as just comj-ensation
from the United States the same amount
that they could have recovered from the
trespassmg private defendants in the ab-
sence of the Act.

AFFIRMED.

UMTIVD STATUS or America,
Jluintiff-Appclice,

V.
John 1). CLLAKHY, Defendant-Appellant.
No. 78-2373

United States Court of Ap]cls
Ninth Circuit.

Jan. 7, 1990
Rehearing Denied Feb 19 [1sn

Defendant was convicted in the United
S'ati.. District Court for the Northern Dis-
trict of California, William Il Orrick, Jr., J,
on thru counts cf an indictment charging
him with aiding or assisting three taxpayers
m the preparation of fraudulent or false
' . returns. Defendant appealed; and the
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April 8, 1982

Mr. Craig Tillery

Alaska Legal Services
615 "H"™ Street
Anchorage, Alaska 99501

Dear Craig:

The Department of Natural Resources has reviewed the
location of all known native allotment applications
currently on file for lands 1in the Haines area. Attached 1is
a listing of all allotment applications which were reviewed.

Most of the allotments are Jlocated on State patented and
tentatively approved lands, and subject to the Aguilar
decision (August 8, 1979). In that decision, the court
found that allotment applications should not be rejected
solely becatise they were not filed prior to the State
receipt of patent or tentative approval. IfT the applicant
can show that use and occupancy commenced prior to the State
receipt: of patent or tentative approval and continued for
sufficient duration to qualify under the Native Allotment
Act, the application will be approved and court action
initiated by the Federal government to rescind its
conveyance to the State of Alaska.

Unfortunately, the Bureau of Land Management 1is not funded
to perform its adjudication responsibilities fo"* Native
Allotments to the detriment of both the State and the
allotment applicants. Further, should adjudication show the
application 1is valid, a protracted court proceeding may be
necessary to rescind the federal conveyance to the State.

As we discussed it would be mutually advantageous to the
State and allotment applicants, 1if the State had the opti.on
to quit claim its interest on patent id or tentatively
approved land subject to valid allotment applications and
BLM was required to convey such interest to the allotment

applicant. While this option would only be used at the
State"s discretion, it would save considerable time and
expense 10 all parties where it was exercised. Further, |1

would be generally consistent with the rationale used by
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Congress in Section 905 of ANILCA,
approval was used to by pass the

certain cases.

In addition, we have reviewed the
adjudication process suggested by Regional

reasonable. The

that

Allen, and find it
in urging Congress

to BLM to expedite adjudication on
process.
Finally, with regard to specific

the Haines/Skagway area, we

categories: (1) those which the

quit claim its interest if a mechanisnm
this purpose by Congress or by

BLM), (2) those which the State would quit

interest provided that

where
adjudication

proposed two
State will

sufficient funds be
this or

allotment
divided thenm
State would be willing to

administrative

rights-of-ways were

legislative
process in

stage
Solicitor Jack
join with you
made available

a similar

applications 1in
into three
available for
action of
claim 1its

granted the State

is made

by allotment recipients, and (3) those that the State would
insist on a full BLM adjudication process.

Provided that State legislation is adopted this year
establishing the Haines State Forest and the Chilkat Bald
Eagle Preserve, the State is willing to place the following
allotment applications 1in categories (1) through (3) for the
purpose of resolving land status and reducing expensive and
rime consuming court actions.

Sincerely,

Reed Stoops, Director

Division of Research & Development



" KLUKWAN IRA CHILK@T“INDIAN VILLAGE COUNCIL
Klukwan, Alaska
3/8/82

Attached i1s a petition addressed to:

I

THE GOVERNOR OF ALASKA, THE STATE AND HOUSE RESOURCE COMMIT-
TEES, THE LEGISLATIVE BODY, SENATOR BILL RAY, REPRESENTATIVE
JIM DUNCAN AND TO WHOM IT MAY CONCERN

All correspondence nnd/or telephone communications,from addres-
sees regarding.this petition,should be directed to:

Mr. James Stevens, President

IRA Council

Box 220

Haines, Alaska 99827

Phones: Home 7 6 6 Business 766 2805

AND ALSO

Mr. Joe Hotch, Vice President
IRA Council

Box 575

Haines, Alaska 99827

Phone: 766 2556

The Community of Klukwan was not considered as part of the Con-
sensus sign-off, i1n a letter datei February 26, 1982 to Gover-

nor Jay Hammond from the Mayors cf the City and Borough of Hain
Therefore; the residents of Klukwan are taking this opportunity
to express their overwhelming opposition to any legislative ve-
hicles or legislation that involves land selection or land des-
ignation iIn this area.
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BBFOFE THE GOVESNOH OF ALASKA, THE STATE AKD HOUSE FESOUFCE
COMMITTEES, THE LEGISLATIVE BODY, SIMATOE BILL FAY, FEPFE-
SEh*TATIVE JIM DUHCAK AND TO WHOM IT MAY CONCEFK.............

In the Metier of Opposition to

Stste Land Selections in the

Haines Borough for the Purpose

of Creating a Bala Eagle Pre-

serve and a Forestry Pesource A PETITION
Managemen Area under SB 796

and House Bill 381 or any oth-

er State Land Selection Legis-

lation ax this time.

"..nereas:  the Klukwan ir.a Chilkat Indian Village Council
and/or members oppose any State of Alaska sel-
ection or designation of lands within the Haines
Borough until letter, dated April 2b, 1977, to
Mr. John Kelly, Field Solicitor, United States
Department of Interior, relating to Trespass on
2.t million acres of traditional lands 1is resolv-

ed, and

.oEnereas: LTe Klukwan IFA Chilkat Indian Villgee uctrcil has
Eche on record as in opposition , anc

..ntrecs: NS5 I FA of the Chilk.at Indian Vilia (% wetlt like
i estacli O™ "T0% trey are a separate entity from
.'tk.war., Inc., that Klukwan Inc e COes not repres-

er o dna N Vo M“@w IF.-, may make decisions separate
rroic Xtukv UE T#0s and that 1FA ceci C ons involve

the Chilkst Joraian Village lecated aw Klukwan end
Cliouid ne resrecte o as such, KC.l
~E L vlje cemgneo, being all of clear mind and residents
w1l Z 6 te of Klukwan, DO HEFEEY PETrITICK .the Severr.c:
Ui zhe
L.zzr-0r re Atate o0i ,~iasm Legislative Body, the en-

fifre Leegislative Body of the State c¢f Alaska, Senator B ill

State land selection in the Haines Borough until all native
lands.to include pending native allotments aFe resolved.

AN r hiorzsvM vy ,/;.; -7-y*"X~
7 " Ar.

AA J



PLEASE NOTE: THE PRECEDING PAGES HERE TREATED
AS A UNIT IN THE ORIGINAL DOCUMENT.



Alaska State Legislature

SENATE

Resources Committee POUCH V

Offical Business

BETTYE FAHRENKAMP, Chairman
VIC FISCHER. Vice-Chairman

MEMBERS PRESENT

BRAD BRADLEY Senator threnk
DICK EUASON Senator Fischer
DON GILMAN Senator Eliason
BOB MULCAHY Senator Gilman
ARLISS STURCULEWSKI

Senator Mulcahy
Senator Sturgul

April 7, 1982
1:35 p.m.

Hearing: TELECONFERENCE

STATE CAPITOL
JUNEAU. ALASKA 99811
(907) 465-3834

(907) 465-3835
amp

ewski

Beltz Room
Room 211 - Capitol

SSSB 796 Providing for the management of state owned land 1in

the Haines area, establishing the

Alaska Chilkat Bald Eagle

Preserve and the Haines State Forest Resource Management Area.

Reed Stoops. Director, Division of Research
of Natural Resources, expressed support for
cooperative effort, and the result of three
a complete public review process. He noted

and Development, Department
the bill, stating it was a
years of iIntense research and
one outstanding problem,

55 Native allotments. DNR 1is working with the allotment applicants, and

is optimistic they can reach anegotiated con

clusion.

Dave Cline, National Audubon Society, confirmed his support for the bill,
stating that the balanced solution represented in SB 796 could serve as

a model for solving other resource disputes
praised the unprecedented Hlocal contribution

Joe Hotch, Vice President, Chilkat Indian Vi

in the state. He also
to planning.

llage, urged the postponement

of passage of SB 796, stating that the matter has been rushed. He
referred to the history of his village and the many times their lands

have been taken away as reason for his peopl

Jon Hnlllwlll, Mnvor of Haines, expressed su

e’s opposition to the bill.

pport for SB 796, favoring

the state control of Lands with much local participation, and praising
it as a bill of the majority of the people in the Chilkat Valley.

Dorothy Fossinan, Secretary, Upper T.wn Canal

Committee, said they are

neither for or against the bill, and were not a signatory because they

felt it was an iInappropriate issue for their

involvement.

Ray Menaker, Lynn Canal Conservation Society, Haines, supports SB 796 as
a reasonable compromise. He suggested renumbering for clarification at

the bottom of page 1.

Bob Henderson, Haines Borough Mayor, expressed approval for SB 796,
stating i1t would benefit the tourism, Tfisheries, and lumber iIndustries,

and the Chilkat Natives.
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Senate Resources Committee
April 7, 1982
Page 2

John Schnabel, Schnabel Lumber Company, Hailnes, supports SB 796, stating
that the current moratorium has caused a tremendous inconvenience.

Mel Palmer, Chairman, Haines Branch Alaska Miners* Association, expressed
support for SB 796, stating that it addressed all of their concerns. The
multiple-use state forest is compatible with-mining interests; the large
low-grade 1iron ore deposit bordering the area is provided for. He
suggested two changes: Add "or his or her nominee™ on pege 6, lines 5
and 8; on page 6, line 1 include the Chilkoot Indian Association IRA on
the advisory board.

Gary Howard, Chilkat Valley, supports the bill, stating that if SB 7%=6
does not pass, he fears fedeﬁal action will be taken.

Mildred Sparks, Klukwan, said the people of her village can’t be blamed
for their lack of support, Afor they have been hurt too many times in
the past, and, in addition, don®"t fully understand what 1is happening,
Ron Johnson, Fairbanks, supports SB 796.

Charlotte Hok, Fairbanks, urged the passage of SB 796.

Steve Laroe, Interior Woodcutters®™ Association, Fairbanks, stated his
support for SB 796.

Sally Kebisch, Sierra Club, Anchorage, expressed support for SB 796.
David Finkelstein, Anchorage, supports the bill.

The National Wildlife Federatlon, AKPIRG, and Friends of the Earrh
combined their statement of support.

Dr. M. Pat Wlttaklns, Audubon Society, Anchorage, supports SB 796.

Paul Wellman, City of Haines, expressed support for the bill and the
economic growth it will allow.

Barry Gross, Ketchikan, supports SB 796, calling it a "historic
compromise™.

Michael DeMan, Central Council of the Tlingit and Haida Indian Tribes ,
expressed opposition to SB 796, stating that it was done without attention
to the people of Klukwan. He read a resolution adopted by the Alaska
Native Brotherhood Grand Camp opposing the bill, and urged postponement

of 1ts passage for one year until all the ramifications of the plan are
fully understood.

Jim Stratton, Executive Director, Southeast Alaska Conservation Council,
expressed support for SB 796.

Senator Fahrenkamp announced a meeting to resolve the existing technical
problems with the bill for 9 a.m. the following morning.

The meeting was adjourned at 3:00 p.m.



Alaska State Legislature

SENATE
Resources Committee POUCH V
Offical Business STATE CARTOL
MEMBERS PRESENT JUNEAU. ALASKA 99811
BECTTYSEC FAHRENKé\aAP, Chairman 88;} ﬁgggggé
VIC FISCHER. Vice-Chairman :
BRAD BRADLEY Senator Fahrenkamp
DICK ELIASON Senator Fl_scher
DON GILMAN Senator Eliason
BOB MULCAHY Senator Gilman
Senator Sturgulewski
April 14, 1982 Beltz Room _
1:35 p.m. Room 211 - Capitol
Hearing:
SB 794 Establishing certain areas as units of the Alaska marine
paik system.
SB 795 Relating to outdoor recreation and historic FroJeqts
SSSB 796 Providing for the management of state owned land in the
Haines area, establishing the Alaska Chilkat Bald Eagle
Preserve and the Haines State Forest Resource Management
Area.
SSSB 796
Rcsa King, Administrative Assistant, described the two meetings that
had been held with Klukwan, Tlingit/Haida Central Council, Audubon
Society, City of Haines, and the Department of Natural Resources
since the Apri] 7th hearing on SSSB 796, and stated that memos
outlining

The meetings were to,
questions raised by the legal division,

2)answer

those meeﬂn%s were in the Committee members' packets.
Jsatisfy the concerns of Klukwan, and

Jeff Haynes, Deputy Commissioner, Department of Natural Resources

expressed

support for che bill, but indicated that technica

amendments may need to be made before final passage

Senator Mulcahy moved CSSSSB 796 with individual recommendations.

SB 794

Phil foldswsrth, Juneau, expressed concern that the areas listed in

Section 2
sites for

of the bill include many which are the only potentia
log transfer facilities and industrial docks, especially

in Southeast-.

Jeff Havnes, DNR, explained that the areas listed in Section 2 are
study areas, and will not necessarily be included in the marine park

system.

Decisions on which lands to include will involve a visible



Senate Resources Committee
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public process, and no lards will be included without legislativ
approval. Haynes stated that areas other than those listed in
Section 2 can be studied also.

Senator Gilman expressed concern over language in the bill that
would close the park lands tc multiple use. He moved an
amendment deleting page 1, lines 22-29 (CS) and asked unanimous

consent.

Senator Fischer moved CSSB 794, as amended, with individual
recommendations.

SB 793

Senator Fischer moved an amendment deleting page 3, lines 14-17
(CS #2) and asked unanimous consent. He then moved CSSB 795 as
amended with individual recommendations.

The meeting was adjourned at 2:05 p.n.
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LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM April 19, 1982

SUBJECT: Eagle Preserve/Haines Forest
(CSSB 796 (Resources))

TO: Senator Bettye Fahrenkamp
Chairman, Senate Resources Committee

FROM: Richard A. Bradley (P™\_
Legislative Counsel ~C7~~~

I understand that the Resources Committee has reported out
CSSB 796 (Resources). The bill is prepared as requested by
Resa King; | gather that the parties to the proposals for an
Eagle Preserve and the Haines State Forest have insisted
that certain language be included in the bill and 1 believe
that in each such case the language lias been included.

Because | have reservations about the efficacy of some of
the language, | believe that it is appropriate to state thenm

for the record.

In sec. 507(c), the committee requested that the last line

of that section read that "allotments . . . be treated as
private land including but not limited to rights of way
acquisition under AS 41.20.506 - 41.20.525". I have advised

Resa King that I consider the language "are private lands"
legally more accurate and more efficacious from the point of
view of allottees.

Allotments are private land. The fact that the United
States holds legal title for the benefit of the allottee is
irrelevant.

I understand that the phrase "including but not limited to
rights of way acquisition”™ 1is aimed at the Department of:
Transportation and Public Facilities 1in its acquisition of
highway right of way. That point is beyond the subject of
this bill.



Senator Bettye Fahrenkamp
Page 2
April 19, 1982.

Note that the phrase "under AS 41.20.506 - 41.20.525" which
was left in made the section provide for the "right of way
acquisition” "under the Eagle Preserve laws"™, a logically
impossible situation. Since you apparently wanted the
allotments to be treated as private property for all
purposes, | deleted the AS 41.20 phrase and the rights of
way phrase. Since the result is that allotments are now to
be treated as private land without any qualification, |1
believe that I have achieved your purpose without the use of
confused language and without intruding material into the
bill that would violate the single subject rule.

I believe | have made no changes to sec. 507(g)- | have
reservations about its style and i1ts apparent use of dif-
ferent words to mean the same thing. Because the parties
seem to feel strongly about the existing language, | simply
note that i1t could be improved on.

Sec. 507(h) could similarly be improved.

The proposed sec. 515(f) apparently made DNR an insurer of
the safety of the sites identified. DNR is without the
authority to do that, even if the legislature makes a direct
authorization to that effect. After discussion with Resa
King, I made some changes that are consistent with the goals
of the parties.

I confess that sec. 41.20.525(a) is confused. |1 have been
limited in solutions to the confusion because the parties
have here also a rather complex understanding about what

iIs brought in Ky the phrase "activity conduct in complaince
with law"”. In my own view, the better drafting solution is
to state explicitly what these understandings are. |1
believe my change to the material in the middle of the
section is clearer than the suggested "adjacent to" language
which, as my earlier memorandum to the committee suggested,
created a series of problems.

Sec. 41.15.510(c) (Native Allotments) 1is treated as they are
treated in the Eagle Preserve section.

Some final points. The descriptions have been revised to

include lands omitted in the first descriptions. A portion
of Section 4 in the April 16, 1982, draft has been moved to
Sec. 41.15.520fh) and recast as permanent law. And material
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has been shorn from Sec. 41.20.525 and moved to the end of
Sec. 41.20.507.

And my reservation about the language in a number of sections

arises from my concern that the parties apparently have complex

understandings about the impact of the language in these

sections that 1is, at best> indirectly stated. There are, 1
gather, contrived ambiguities. While the parties may think
they know what the words are intended to mean, after enact-—
ment that words mean not what the parties "think" they mean

but rather what the words say. I hope there are no surprises.
If 1 may assist further, please advise.
RAB:1jhb

Enclosure
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ADD NEW SECTION -
(5) Protect and enhance the traditional and nat-

.page £ vy s tural resource based .lifes tyle of the people
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Amendment cont"d Page
it A

page 2

line -ST* ADD AFTER -

valid existing rights, except as provided herein
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t 5

page "

line ADD AFTER -
private land, including allotments g
~Q>M <7 L( <501 (c)

] 6

page 2

linear ADD AFTER -

of this act and future land selections mnde by any

0Other Pi}t. | ne”™ “community entity under applicable
law.
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Amenarent

it 7

Page, 3

Line ADD" a FTER.

2\ "preserve." The State hereby reaoves all objections
to any pending allotments , comraits applicable
survey and adjudication costs to deterrcine valid
ownership of allotments within the confines of areas
included in this bill during fiscal years 1983 and
1984. The State furrher quitclaims to-the BLM for
this purpose all rights to which the State has title
to or tentative approval,concerning such valid
allotments.

The Department of Transportation is direc ted to submit
for arbitration all trespass claims made by allutees or
their representatives for ri,ht-of-vay taken. All pen-
ding and approved allotments located partially or coa-
PJjz1ely within the preserve shall be treated as private
land under AS 41.20.506-41.20.525, including but not
l'imited to_rights-of-way acquisition,
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Amendinent
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ADD AFTER - ;
service, the locl_ governi.ng bodies wllhin the areas

proposed-and the... L e cawmiicg,
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