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APPENDIX B: FEDERAL AGENCIES HAVING JURISDICTION OVER NEW
ELECTRICAL GENERATING AND TRANSMISSION FACILITIES IN ALASKA

AGENCY

DEPARTMENT OF ENERGY (DOE)

Federal Energy Regu­
latory Commission (FERC)

Economic Regulatory 
Administration (ERA)

Alaska Power Adminis­
tration (APA)

DEPARTMENT OF THE INTERIOR (DOI) 

Office of the Secretary

Geological Survey (USGS)

Fish & Wildlife Service 
(FWS)

PERMIT OR JURISDICTION

Licenses power facilities on 
navigable waters and on 
federal lands.

Regulates wholesale elec­
tric rates and service in 
interstate commerce

Reviews electric rates on 
federal power projects.

Regulates natural gas sales 
and transmission in inter­
state commerce.

Administers PIFUA, grants 
exceptions allowing new gene- 
ating facilities to burn oil 
or gas. t ■
Establishes and administers 
price ceilings, entitlements 
treatment, and allocation of 
petroleum, including electric 
utility fuel. This author­
ity reverts to standby emer­
gency power only on October 1, 
1981 .

Constructs and operates fede­
ral power projects in Alaska,, 
as authorized by Congress.

Administers overall policy.

Advises on geological, 
seismic, geotechnic, and 
hydrological criteria and 
design.

Protection of fish, wild­
life, and migratory birds; 
anadromous fish; endangered 
species.



FEDERAL AGENCIES HAVING JURISDICTION OVER NEW ELECTRICAL

GENERATING AND TRANSMISSION FACILITIES IN ALASKA (CONTINUED) 

AGENCY PERMIT OR JURISDICTION

DEPARTMENT OF THE INTERIOR (DOI)

Bureau of Land Management 
(3LM)

National Park Service (NPS)

Bureau of Indian Affairs

Mining and Safety Enforce­
ment Administration (MESA)

(CONTINUED) «
Grants rights-of way for 
electrical transmission 
lines across public lands.

Supports 3LM and USFS in 
protecting archeological and 
palentoloaical remains under 
Antiquities Act.

Advises Alaska Native- orga­
nizations on lands, employ- 
mwent, etc.

Approves gravel removal 
from federal lands.

DEPARTMENT OF AGRICULTURE
Forest Service (USFS) Grants rights-of-way, per­

mits for use and occupancy 
in national forests.

DEPARTMENT OF THE ARMY Issues permits for construc-
Corps of Engineers (COE) tion in and affecting navig­

able waters as designated by 
COE; floodplains management.

Builds hydreoelctric and 
other river basin develop­
ments as authorized by 
Congress.

DEPARTMENT OF LABOR
Occupational Safety and 
Health Administration 
(OHS A.)

Establishes and enforces 
safety and health stan­
dards for workers.

DEPARTMENT OF TRANSPORTATION 
Federal Aviation Ad­
ministration ( FAA)

DEPARTMENT OF THE TREASURY 
Bureau of Alcohol,

Tobacco & Firearms

Reviews construction af­
fecting airspace use, con­
trol and safetv.

Issues permits for use and 
storage of explosives (if 
not overseen by 0S11A or 
Alaska Department of Labor)



FEDERAL AGENCIES HAVING JURISDICTION OVER NEW ELECTRICAL

GENERATING AND TRANSMISSION FACILITIES IN ALASKA (CONTINUED) 

AGENCY PERMIT OR JURISDICTION

DEPARTMENT OF COMMERCE
National Oceanic and Coordinates and/or advises
Atmospheric Adminis- on administration of
tration Coastal Zone Management

« Act (CZM), particularly
with reference to protec- 

, tion of anadromous fish.

Administers air and water 
quality standards. Grants 
permits . for discharge into 
navigable waters. Grants 
exemption from noise con­
trol standards.

Advises DCI, DOE, COE, SPA, 
et al, and the President on 
environmental issues.

ALASKA STATE AGENCIES HAVING JURISDICTION OVER 

NEW ELECTRICAL GENERATING AND TRANSMISSION FACILITIES

ENVIRONMENTAL PROTECTION 
ADMINISTRATION (EPA)

COUNCIL ON ENVIRONMENTAL 
QUALITY (CEQ)

DEPARTMENT OF COMMERCE & 
ECONOMIC DEVELOPMENT

Division of Energy & 
Power Development

Alaska Pouer Authority 
(APA)

Alaska Public Utilities 
Commission (APUC)

Forecasts electricity de­
mand; plans facilities.

Review and approve construc­
tion plans; oversee design, 
construction, acquisition, 
financing, and operation of 
hydroelectric and other 
power generation projects; 
lend money to utilities.

Grants and amends authority 
to operate generation and 
transmission facilities.

Oversees rates, classifica­
tions, practices, services, 
and facilities of utility 
compan iee -
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INTRODUCTION

This Report is submitted pursuant to the contract of 
November 10, 1981 between BIRCH, HORTON BITTNER, MONROE,
PESTINGER & ANDERSON and the SENATE FINANCE COMMITTEE of the 
Alaska State Legislature. The contract provides in relevant 
part:

"Contractor will analyse each relevant regulatory 
process-shortening measure enacted by Congress in recent 
years, focusing primarily on energy project measures such as 
the Alaska Natural Gas Transportation Act. Contractor will 
extract critical provisions that have already been 
considered and approved by Congress and then draft a bill 
that will mandate a two year maximum amount of Susitna Dam 
regulatory review process."

As outlined in the Table of Contends of this report, 
the format is basically as follows:

I. Proposed Legislation to Foreshorten the Susitna 
Regulatory process. This section contains the proposed Federal 
legislation which, if enacted, would result in a Federal 
regulatory review process for Susitna lasting not longer than two 
years.

II. Magnitude of the Regulatory Problems. This 
section briefly outlines the major regulatory difficulties which 
have plagued virtually all federally licensed and regulated 
hydroelectric projects since the mid 1960's and which can 
reasonably be anticipated to similarly delay a timely resolution 
of the Susitna Dam Project.

III. Authority of Congress to Foreshorten the 
Regulatory Process. This section reviews the constitutional 
sources of Congressional power to regulate - and not to regulate 
- the Susitna Dam Project. A review of the relevant case law is 
also included in this section.

IV. Major Congressional Actions Foreshortening the 
Regulatory Process. This section reviews a variety of 
Congressional enactments in recent years where the regulatory 
process has been foreshortened, where relevant 2deral law has 
been waived and/or Federal judicial review precluded or 
eliminated on major projects. As directed in the contract, the 
emphasis in this section is on major ener<_ projects.



V. General Considerations and Strategy Issues. The
final section of the report briefly discusses alternative 
legislative solutions to the Susitna regulatory foreshortening 
problem with analysis of their respective strengths and 
weaknesses. Further, some comment is provided on other issues 
raised in the preparation of this report.



I. PROPOSED LEGISLATION TO FORESHORTEN THE 
SUSITNA REGULATORY PROCESS

97th CONGRESS S. or H.R.
2nd Session

IN THE SENATE (OR H.R.) OF THE UNITED STATES

Legislative Date, 1982

Read twice and referred to the Committee on 
Environment and Public Works

AN ACT

An Act to expedite a decision on the construction of the Susitna 
Dam project, and for other purposes.

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled.

SHORT TITLE

Sec. 1. This Act may be cited as the "Susitna Faciliti.es 
Development Act of 1982."



CONGRESSIONAL FINDINGS

Sec. 2. The Congress finds and declares that -

(1) The Susitna River is a navigable water of the 
United States;

(2) The expeditious construction of environmentally 
sound and economically viable dams and related facilities on 
the Susitna River for the improvement of navigation, the 
control of floods, the improvement of recreational access 
and usage and for the generation of hydroelectric power is 
in the national interest;

(3) The regulator/ and administrative procedures 
established pursuant to existing acts of Congress governing 
issuance of licenses, permits and other Federal approvals 
necessary for hydroelectric and other development on 
navigable waters of the United States present significant 
unacceptable potential for delay in reaching a final 
determination as to the scope and nature of development, if 
any, appropriate for the Susitna River;

CONGRESSIONAL DECLARATION OF POLICY

Sec. 3. It is declared to be the purpose of the Congress in 
this Act to require a sound and expeditous decision as to the 
development of a dam or dams and related facilities on the 
Susitna River for the purposes of improvement of navigation, 
control of floods, improvement of recreational access and usage 
and for the generation of hydroelectric power, and, if such 
development is approved by Federal agencies under this Act, to 
expedite its construction and initial opera cion by (1) limiting 
the jurisdiction of the courts to review the actions of Federal 
officers or agencies taken pursuant to the direction and 
authority of this Act, and (2) requiring the limitation of 
administrative procedures and effecting the limitation of 
judicial procedures related to such actions. To accomplish this 
purpose it is the intent of the Congress to exercise its' 
constitutional powers to the fullest extent in the authorizations 
and directions herein made, and particularly with respect to the



limitation of judicial review of actions of Federal officers or 
agencies taken pursuant thereto.

DEFINITIONS

Sec. 4. As used in this Act, unless the context otherwise 
requires, the term -

(1) "Agency" means any agency, board, commission or 
instrumentality of the United States empowered or required 
to grant an approval;

(2) "Applicant" means any person including a 
corporation or an agency of a state government who applies 
for a permit for construction of hydroelectric facilities -on 
the Susitna River pursuant to the Federal Power Act;

(3) "Approval" means any permit, license, lease,
certificate, right of way or other grant, rate, ruling, or 
decision authorized or issued by an agency of the Federal 
government;

(4) "Chairman" means the Chairman of the Federal
Energy Regulatory Commission;

(5) "Commission" means the Federal Energy Regulatory
Commission;

(6) "Project" means any dam or dams and related
facilities in the Watana and Devil Canyon areas of Susitna 
River proposed by an Applicant; and

(7) "Susitna River" means a river of that name in
south central Alaska flowing into Cook Inlet.

AUTHORITY OF THE FEDERAL ENERGY REGULATORY COMMISSION

Sec. 5. Notwithstanding any provision of the Federal Power 
Act as amended or any other provision of law, the Commission 
shall, upon the filing of any application for a license for
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construction of a project, accept or deny such application for 
consideration within thirty days of its filing, provided:

(1) That any denial of acceptance of an application 
for processing shall be accompanied by a statement of 
reasons for the denial, stating with particularity the 
defects in the application which led to denial and the 
specific information required to cure such defects.

(2) No application shall be denied under this section 
if the Commission in its discretion determines that any 
defects with respect to the content or require'! information 
contained in such application can be cured within a 
reasonable time and consistent with the requirements of this 
Act.

(3) Upon acceptance of an application for filing, the 
Commission shall publish in the Federal Register a summary 
of the proposed project in sufficient detail to allow timely 
agency response under Section 6 of this Act.

Sec.6. Not later than thirty days after notice appears in 
the Federal Register of a decision by the Commission to accept an 
application for filing, any Federal agency with authority to 
grant or deny any approval related to the project or any part 
thereof shall transmit to the Commission -

(1) A compilation of all significant actions required 
by such agency before any final approval of the project can 
be rendered or performed;

(2) A compilation of all significant actions required 
of the applicant by such agency before a final approval can 
be made?

(3) A tentative schedule for completing actions listed 
in subsections (1) and (2) of this section within one year; 
and

(4) All necessary application forms . hich must be 
completed by the applicant before such approval can be 
granted.

Sec. 7. (a) Not later than sixty days after acceptance of
a project application, the Commission shall publish in the 
Federal Register a Susitna Decision Schedule containing 
reasonable deadlines for all agency approvals and all significant 
applicant action about which the Commission has received notice

6.



pursuant to Section 6 of this Act and for any other approvals 
which the Commission in its discretion deems significant.

(b) Notwithstanding any other provision of law, the 
Commission may establish special procedures in the Susitna 
Decision Schedule for any Federal agency subject tc such 
schedule. Such procedures shall be consistent with all statutes, 
rules, regulations, and orders promulgated by the agency except 
that the Commission may require the agency to -

(1) Consolidate, to the maximum extent practicable, 
its proceedings respecting approvals which are subject to 
the Susitna Decision Schedule with the proceedings of other 
agencies j

(2) Establish approval, filing and other requirements 
which eliminate duplication and, to the maximum extent 
practicable, provide for uniform collection, analysis and 
reporting of such data;

(3) Substitute legislative-type hearings in lieu of 
trial-type hearings: Provided, however, tha' , in any cases 
in which (A) a formal hearing hearing, including an 
opportunity for cross examination of witnesses is authorized 
by any provision of statute other than this Act, and (B) the 
agency determines there is a genuine and substantial dispute 
of fact which can only be resolved wit l sufficient accuracy 
by the introduction of evidence in a formal hearing, the
agency shall designate such dispute for resolution in a 
formal hearing conducted in accordance with the stat' te 
providing for such hearing;

(4) Short time periods for approvals required by 
agency procedures;

(5) Establish procedures for issuing approvals in 
which the presiding employee at any hearing may be required 
to certify the hearing record to the agency for approval
without an initial decision. Such procedures may also 
require the presiding employee to submit the record to the 
agency without a recommended or tent uive decision, but with 
such analysis of the record as the agency may specify. The 
agency itself shall omit a tentative or recommended approval 
if the Commission determines that due and timely execution
of its function so requires; cr

(6) Utilize any combination of procedures authorized 
by this subsection;



(c) No Susitna Decision Schedule shall encompass a 
period of more than eighteen months;

(d) The deadlines in the Susitna Decision Schedule 
shall be consistent with the deadlines submitted to the 
Commission pursuant to Section 6 unless the Commission determines 
that different deadlines are necessary in order to meet the 
requirements of subsection (c) of this section;

(e) Notwithstanding any other provision of law, the 
deadlines and special procedures imposed by the Susitna Decision 
Schedule shall constitute the lawful decision making deadlines 
and procedures for reviewing applications filed by an applicant.

ENFORCEMENT OF THE SUSITNA PROJECT DECISION SCHEDULE

Sec. 8. (a) (1) If any agency has failed to make an
approval within the time required by the Susitna Decision 
Schedule, the Commission shall make the approval determination in 
lieu of the agency.

(2) In determining an approval in lieu of an agency, 
the Commission shall apply the criteria that would have been 
applied had the agency made the determination.

(3) If the Commission notifies an agency that it has 
determined that the agency has failed to make a decision or 
perform an action required for an approval within the time 
required by the Susitna Project Decision Schedule and that 
the Commission will decide in lieu Oi the agency, the agency 
shall transmit to the Commission forthwith all records in 
the possession of the agency pertinent to that approval. 
The Commission may take whatever additional action is 
necessary to develop an adequate record for a final decision 
or action on the approval.

CONGRESSIONAL REVIEW

Sec. 9. (a) Any approval granted by the Commission under
Section 8 shall be transmitted to the appropriate authorizing 
committees of both Houses of Congress and shall be considered



received by such Houses for the purposes of this section on the 
first day on which both are in session occurring after such 
approval is transmitted. Such approval shall be accompanied by a 
report explaining the basis for the Commission's approval and the 
reasons for Commission action in lieu of agency action under 
Section b.

(b) Any approval granted by the Commission under 
Section 8 shall take effect, unless disapproved under subsection
(c) of this section, upon the expiration of forty five calendar 
days of continuous session of Congress beginning on the date 
after the date of receipt of the Senate and House of 
Representatives of an approval transmitted pursuant to subsection
(a) of this section.

(c) If both Houses of Congress enact a joint 
resolution disapproving a Commission approval under Section 8 
within the forty five day period designated in subsection (b) of 
this section, such Commission approval shall not take effect. In 
the event of a disapproval by both Houses of Congress, the 
Commission may resubmit such approval for consideration under 
subsection (a), provided such resubmitted approval differs in a 
material respect from the prior submitted approval.

(d) For purposes of this section -

(1) Continuity of session of Congress is broken only by an 
adjournment sine die; and

(2) The days on which either House is not in session 
because of an adjournment of more than three days to a day 
certain are excluded in the computation of the forty five 
day calendar period.

(e)(1) This suunection is enacted by Congress -

(A) As an exercise of the rule making power of each
House of egress, respectively, and as such it is deemed a
part of a rules of each House, respectively, but 
applicab.1 y with respect to the procedure to be followed
in that -> in the case of resolutions described by
Parayraj of this subsection; and it supersedes other
rules on the extent that it is inconsistent therewith;
and

(B) With full recognition of the constitutional right 
of either House to change the rules (sc far as those rules 
relate to the procedure of that House) at any time, in the

9.



same manner and to the same extent as in the case of any 
other rule of such House.

(2) For purposes of this Act, the term "resolution" 
means (A) A joint resolution, the resolving clause of which 
is as follows: "That the House of Representatives and 
Senate disapprove the Federal L'.ergy Regulatory Commission 
approval under Section 8 of the Alaska Susitna Facilities 
Development Act of 1982 submitted to the Congress on
___________ , 19 the blank space therein shall be filled
with 1 he date on which the Commission submits its approval 
to the House of Representatives and the Senate.

(3) A resolution of disapproval under this section, 
once introduced with respect .o a Commission approval under 
Section 8 of this Act, shall be referred to one or more 
committees (and all resolutions with respect to the same 
Commission approval shall be referred to the same committee 
or committees) by the President of the Senate or by the 
Speake. f the House of Representatives, as the case may be.

(4) (A) If any committee to which a resolution with 
respect to a Commission approval under this Act has been 
referred has not reported it at the end of thirty calendar 
days after its referral, it shall be in order to move either 
to discharge such committee from further consideration of 
such resolution or to discharge such committee from 
consideration of any other resolution with respect to such 
Commission approval under this Act which has been referred 
to such committee.

(B) A motion to discharge may be made only by an 
individual favoring the resolution, shall be highly 
privileged (except that it may not be made after the 
committee has reported a resolution with respect to the same 
Commission approval under this Act), and debate thereon 
shall be limited to not more than one hour, to be divided 
equally between those favoring and those opposing the 
resolution. An amendment to the motion shall not be in 
•order, and it shall not be an order to move to reconsider 
the vote by which the motion was agreed to or disagreed to.

(C) If the motion to discharge is agreed to or 
disagreed to, the motion may not be made with respect to any 
other resolution with respect to the same Commission 
approval under this Act.

(5) (A) When any committee has reported, or has been 
discharged from further consideration of, a resolution, but

10.



in no case earlier than thirty days after the date of 
receipt of the Commission's approval by the Congress, it 
shall be at any time thereafter in order (even though a 
previous motion to the same effect has been disagreed to) to 
move to proceed to the consideration of the resolution. The 
motion shall be highly privileged and shall not be 
debatable. An amendment to the motion shall not be in 
order, and it shall not be in order to move to reconsider 
the vote by which the motion was agreed to or disagreed to.

(B) Debate on the resolution described in subsection
(d)(2)(A) shall be limited to not more than ten hours. This 
time shall be divided equally between those favoring and 
those opposing such resolution. A motion further to limit 
debate shall xiot be debatable. An amendment to, or motion 
to recommit the ; .solution shall not be in order, and it 
shall not be in order to move to reconsider the vote by 
which such resolution was agreed to or disagreed to or, 
thereafter within such forty five uay period, to consider 
any other resolution respecting the same Commission 
approval.

(6)(A) A motion to postpone, made with respect to the 
discharge from committee, or the consideration of a 
resolution and motions to proceed to the consideration of 
other business, shall be decided without debate.

(B) Appeals from the decision of the chair relating to 
the application of the rules of the Senate or the House of 
Representatives, as the case may be, to the procedures 
relating to a resolution shall be decided without debate.

REVISION OF SUSITNA DECISION SCHEDULE

Sec. 10, At any time prior to the completion of the Susitna 
Decision Schedule, the Commission may (i.) revise the special 
procedures for Federal agencies on the Susitna Decision Schedule; 
(ii) add new special procedures for Federal agencies on the 
Susitna Decision Schedule; (iii) revise any deadline on the 
Susitna Decision Schedule; (iv) add any new deadline on the 
Susitna Decision Schedule, if -

(a) Such modification is necessary after Congressional 
action under Section 9 of this Act;



(b) The Commission finds that fundamental changes in 
the circumstances surrounding the project have occurred and 
that adherence to the Susitna Decision Schedule would not be 
in the national interest and that adherence to the original 
Susitna Decision Schedule would not further the purposes of 
this Act?

(c) Is required under Section 20 of this Act;

(d) Any modification of the Susitna Project Decision 
Schedule made pursuant to this Act shall involve the minimum 
delay consistent with the objectives of this Act.

CERTIFICATION OF COMPLETED AGENCY REVIEW

Sec. 11. (a) If the Commission has been notified by the
agencies with authority to grant required approvals under this
Act, and if judicial review of such approvals is completed or is 
barred by Section 14 of this Act, the Commission shall certify 
the same to the applicant. Such certification shall indicate any 
conditions and the expiration date of any approvals that have 
been granted to the applicant.

(b) A certificate issued by the Commission under 
subsection (a) of this section shall constitute conclusive 
evidence in any judicial or executive proceeding that all
approvals necessary to the completion and initial operation of
the project have been granted for the duration and subject to the 
conditions specified on the certificate.

AGENCY AUTHORITY TO ADOPT SPECIAL PROCEDURES

Sec. 12. Any agency authorized to grant approvals 
respecting the project is authorized to establish the special 
procedures enumerated in Section 7(b) of this Act.



PRECEDENCE OVER OTHER LAWS

Sec. 13. Notwithstanding any other provision of law, the 
actions of Federal agencies pursuant to this Act shall not be 
subject to judicial review except as provided in this Act.

LIMITATION OF ACTIONS

Sec. 14. (a) Except as provided by subsection (c) , any
petition for review of any approval or action relating thereto 
pursuant to this Act or of the validity of this Acc shall be 
brought not later than twenty days following the date of actual 
or constructive notice of the final agency action relating to the 
approval which is being challenged. The party challenging the 
reasonabler. ,ss of an approval or action relating thereto shall 
have the burden of proof.

(b) Any petition for review of the validity of this 
Act or of any approval or related action pursuant to this Act 
shall be barred unless the complaint is filed prior to the 
expiration of the time limits prescribed by this Act.

(c) Any action for damages or pecuniary loss arising 
out of the construction or operation of the project shall not be 
governed by the time limitations of this section.

ADMINISTRATIVE PROCEDURE

Sec. 15. (a) Except as pr.ovided in subsection (b) of this
section, the Commission and agencies authorized to grant 
approvals relating to the project shall be exempt from Sections 
553 through 559 of Title 5, United States Code.

(b) The establishment of procedures by the Commission 
or an agency pursuant to this Act shall be subject to Sections 
553, 704 and 706 of Title 5, United States Code and any judicial 
review of such procedures shall be conducted in the Temporary 
Emergency Court of Appeals pursuant to Sections 14 and 16 of this 
Act.

13.



JUDICIAL REVIEW

Sec. 16. (a)(1) A petition for review of the validity of
this Act or of any approval or related action pursuant to this 
Act shall be filed in the Temporary Emergency Court of Appeals. 
Except as provided by this Act, such court shall have exclusive 
jurisdiction to determine such proceeding in accordance with 
procedures hereinafter provided and no other district court or 
court of appeals of the United States and no other court of any 
state or locality shall have jurisdiction over any such challenge 
in any proceeding instituted prior to, on or after the date of 
enactment of this Act.

(2) Notwithstanding any other provision of law, the 
Temporary Emergency Court of Appeals shall exercise its 
powers and prescribe rules governing its procedures in such 
manner as to expedite the determination of cases over which 
it has jurisdiction under this Act. Such rules may set page 
limits on briefs and time limits for filing briefs and
motions and other actions which are shorter than the limits 
specified in the Federal Rules of Appellate Procedure.

(3) In any proceeding before the Temporary Emergency 
Court of Appeals, the chief judge shall designate at least 
one judge from the circuit in which the project is located 
to sit on the panel presiding over the proceeding.

(4) There are hereby authorized to be appropriated
such sums as are necessary tc expand the capacity of the
Temporary Emergency Court of Appeals in order to carry out 
the provisions of this Act.

(b) Any such proceedings shall be assigned for hearing 
and completed at the earliest possible dace, and shall be
expedited in every way by such court and such court shall render 
its final decision relative to any challenge within 120 days from 
the date such challenge is brought, unless such court determines 
that a longer period of time is required to satisfy the
requirements of the United States Constitution.

(c) Notwithstanding any other provision of law, 
actions for damage or pecuniary loss arising out of the 
construction or operation of a project shall be brought in any 
appropriate district court of the United States.

14 .



ACTION SUBJECT TO EXPEDITED REVIEW

Sec. 17. For the purposes of this Act, ar' action pursuant 
to this Act" means -

(a) Any approval or related significant action by the 
Commission pursuant to this Act, including, but not limited to, 
any action pursuant to Sections 5, 7 and 8 of this Act. An 
action of the Commission shall be deemed significant if the 
Commission determines that expedited review of such action is 
necessary to meet the objectives of this Act; or

(b) Any approval or related action by any Federal 
agency or officer, if such action is subject or related to a 
deadline under this Act or the Susitna Decision Schedule, 
including any action which is an intermediate step to an approval 
listed on such schedule; or

(c) Any other action by any Federal officer relating 
to a project which the Commission determines requires expedited 
judicial review in order to meet the objectives of this Act.

SUPREME COURT REVIEW

Sec. 18. (a) The Supreme Court suall have exclusive
jurisdiction to review any interlocutory judgment or order of the 
Temporary Emergency Court of Appeals in any case involving an 
approval or related action pursuant to this Act. The petitioner 
must file a petition to*, certiorari or a certification as 
provided in Section 1254, Title 28, United States Code, within 
fifteen days after the decision of the Temporary Emergency Court 
of Appeals or his appeal shall be barred.

(b) Any review by the Supreme Court shall be assignee, 
for hearing and completed at the earliest possible date. It 
shall, to the greatest extent practicable, take precedence over 
all other matters on the docket of the court at that time, and 
shall be expedited in e,rery way by such court.



INJUNCTIVE RELIEF

Sec. 19. (a) Except as provided in subsection (b) , no
court shall have jurisdiction to grant injunctive relief 
respecting any action taken under this Act.

(b) The Temporary Emergency Court of Appeals shall 
have jurisdiction to grant injunctive relief respecting actions 
taken under this Act, but in any event an inunction shall not 
lie for a period of longer than sixty dav- _nd shall not be 
granted except in conjunction with a f. nal j«. gment entered in a 
case involving an action pursuant to thxs Act.

ACTION ON REMAND

• c. 20. Immediately following any court decision remanding 
to an agency any case or controversy involving the validity of 
this Act or an action pursuant to this Act, the Commission shall 
revise the Susitna Decision Schedule as necessary to expedite any 
further proceedings required by the decision of the court. Such 
revision shall be consistent with the objectives of this Act.

WATER LAW

Sec. 21 (a) Nothing in this Act shall be construed as 
expanding or conferring upon the United States, its agents, 
permiteesr or licensees any right to acquire rights to the use of 
water.

(b) The United States, its agents, permittees, or
licensees shall appropriate water within any state for an energy 
project pursuant to procedural and substantive provisions of 
state law, regulation or rule of law governing appropriation, use 
or diversion of water.

(c) The establishment or exercise pursuant to state
law, of terms or conditions ’“'.eluding terms or conditions 
terminating use, on permits or authorizations for the
appropriation, use or diversion of water for energy projects
shall not be deemed because of any interstate carriage, use or 
disposal of such water to constitute a burden on interstate 
commerce.
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(d) Nothing in this Act shall alter in any way any 
provision of state law, regulation or rule of law of any 
interstate compact governing the appropriation, use or diversion 
of water.

CIVIL RIGHTS

Sec. 22 All Federal officers and agencies shall take 
such affirmative action as is necessary to assure that no person 
shall, on the grounds of race, creed, color, national origin or 
sex, be excluded from receiving, or participating in any activity 
conducted under, any certificates, permit, right of way, lease or 
other authorization granted or issued pursuant to this Act. The 
appropriate Federal officers and agencies shall promulgate such 
rules as are necessary to carry out the purposes of this section 
and may enforce this section, and any rules promulgated under 
this section through agency and department provisions and rules 
which shall be similar to those established and in effect under 
Title VI of the Civil Rights Act of 1964.

AUTHORIZATION

Sec. 23. (a) There are hereby authorized to be
appropriated such sums as are necessary to carry out the 
provisions of this Act.

(b) Notwithstanding any other provisions of this Act, 
authority to enter into contracts, to incur obligations or to 
make payments under this Act shall be effective only to the 
extent and in sucl amounts as provided in advance in 
appropriation Acts.

EFFECTIVE DATE

Sec. 24. The Commission shall promulgate regulations 
for carrying out its functions under this Act (including 
regulations establishing procedures and criteria under Sections
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5, 6, 7 and 8) not later than 45 days after the date of
enactment.

SEPARABILITY

Sec. 25. Il any provision of this Act or the 
application thereof to c.ny person or circumstance is held 
invalid, neither the remainder of this Act nor the application of 
such provision to other pex'sons or circumstances shall be 
effected thereby.

EXPIRATION

Sec. 26. This Act shall terminate at the end of the 
last day of the month in which the Commission issues a final 
approval of the project.

18.



II. SCOPE OF THE REGULATORY PROBLEMS

The Susitna Project faces two distinct problems from a 
regulatory standpoint at the Federal level. The first such 
problem is the sheer multiplicity of Federal permits and 
approvals required. The second problem is that although the 
Federal Energy Regulatory Commission ("FERC") is the designated 
lead agency with primary licensing authority under the Fede’-cl 
Power Act (16 U.S.C. 791, et seq.) , it possesses no author., cy 
with respect to other Federal agencies and regulatory bodies 
whose approvals are required before a construction license may be 
issued. Listed below are the major areas where Federal 
regulatory and/or licensing activity will impinge upon the 
Susitna Hydroelectric Project in addition to (and as conditions 
precedent for) issuance of the FERC License:

1. A Dredge and Fill Permit is required from the 
United States Army Corps of Engineers (COE).

2. The Federal Aviation Administration (FAA) requires 
an Air Obstruction Notice.

3. A temporary Use Permit is required from the Bureau 
of Land Management (BLM), Department of the Interior.

4. Compliance with Environmental Protection Agency 
regulations with respect to prevention of significant air qualify 
deterioration and for new source performance standards is 
required.

5. The Environmental Protection Agency must issue a
permit under the National Pollutant Discharge Elimination System.

6. Consultation with the Fish and V’ildlife Service
(FWS) , of the Department of the Interior and with the National
Marine Fisheries Service (NMFS), of the Department of Commerce is 
required pursuant to the Fish and Wildlife Coordination Act, 16 
U.S.C. 662 and Reorganization Plan No. 4.

7. Consultation with the Secretary of the Interior
through the Office of Endangered Species of the Fish and Wildlife 
Service is require'1 pursuant to the Endangered Species Act of 
1973, 16 U.S.C. 1536.

8. Consultation with the Environmental Protection 
Agency is also required under the National Environmental 
Protection Act of 1969, 42 U.S.C. 4332 and under the Federal 
Water Pollution Control Act, 33 U.S.C. 1344(b) and (c).
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The foregoing are provided to illustrate the magnitude 
a-.nd complexity of the regulatory problem facing the Susitna 
Project, For an exhaustive analysis of the Federal regulatory 
requirements facing the Susitna Project see: Managinq the
Federal/State Permitting Process for Alaskan Hydroelectric 
Projects prepared under contract to Birch, Horton, Bittner, 
Monroe, Pestinger & Anderson for the Senate Finance Committee, 
Alaska State Senate, January 15, 1982.



III. AUTHORITY OF CONGRESS TO FORESHORTEN
THE REGULATORY PROCESS

The authority of Congress to exempt a hydroelectric 
project from Federal regulatory procedures is a logical and legal 
corollary of its authority to regulate that project in the first 
place. With respect to the Susitna Hydroelectric Project, the 
primary source of Congressional authority to legislate is that 
the Susitna River is a navigable water of the United States. 
Hence, the project falls squarely within Congress1 authority
under Article I, Section 8, Clause 3, United States Constitution, 
to legislate with respect to commerce.

The power of Congress to regulate navigable waters is 
not expressly granted in the Constitution. Rather the power
^rises incidentally from the expressly delegated power to
regulate commerce generally. I.eovy v. United States, 177 U.S. 
632 (190 0) . An extremely expansive interpretation of
Congressional authority to legislate with respect to the 
navigable waters of the United States was established early in 
the nation's history. That power was described in Gibbons v. 
Ogden, 22 U.S. (9 Wheat.) 1, 189 (1824) as "comprehend: ■
navigation within the limits of every state in the Union, so far 
as that navigation may be in any manner connected with commerce 
with foreign nations or among the several states or with the 
indian tribes." The fact that a river lies solely within the 
boundaries of a single state, that it is not and has not been 
used for "commercial" purposes in navigation is not controlling. 
Where personal or private use by boat demonstrates availability 
of the waterway for at least rudimentary types of commer; ial
navigation a linding of navigability, and hence, inclusion within 
the purview of the Commerce Clause will be upheld. See, United 
States v. Lewis, 355 F.Supp. 1132 (D.C. Ga. 1973). l>nce the
navigable nature of the waterway is established (and v.’e assume 
throuahout this discussion that there is no serious dispute as to 
the navigability of the Susitna River) the power of Congress to 
regulate, on such terms as it chooses, structure's and u:es of the 
waterway affecting its navigable qualities is plenary in nature 
and has been broadly interpreted by the courts. As the Supreme 
Court said in United States v. Appalachian Electric Power C' , , 
311 U.S. 377 (1940) :

That authority [over navigable waters] is as broad as 
the needs of commerce. Water power development from 
dams in navigable streams is from the public's 
standpoint a by-product of the general .use of iha 
rivers for commerce. To this general power, the



respondent must submit its single purpose of electrical 
production. The fact that the Commission is willing to 
give a license for a power davn only is of no 
significance in appraising the type ot conditions 
allowable. It may well be that this portion of the 
river is not needed for navigation at this time. Or 
that the dam proposed may function satisfactorily with 
others, contemplated or intended. It may fit in as a 
part of the river development. The point is that 
navigable waters are subject to national planning and 
control in the broad regulation of commerce granted the 
federal government. The license conditions to which 
objection is made have an obvious relationship to the 
e: ercise of the commerce power. Even if there were no 
such relationship, the plenary power of Congress over 
navigable waters would empower it to deny the privilege 
of constructing an obstruction in those waters. It may 
likewise grant the privilege on terms.

Appalachian Electric Power at 426-427.

The foregoing cases give a flavor for the 
breadth of Congressional authority in this area. One corollary 
of this power is that Stat authority to regulate with respect to 
construction and operatio i of the facility could be preempted by 
Congressional legislation if the Congress chose. Since it is our 
understanding that the terms of this contract are limit- a solely 
to consideration of regulatory foreshortening at the Federal 
level, we have not included analysis or examination of the issues 
which would be raised in the event of Conjressional preemption of 
state authority. Fonetheless, we felt it important to point out 
that the option exists and that were Congress to so legislate, 
the legal basis for any assertion of state regulatory authority 
would be extremely tenuous. An example of the extraordinary 
reach of Congressional power in this area with respect to tradi­
tional notions of state sovereignty can be seen in Washington 
Department of Game v. Federal Power Commission, 207 F.2d 391 (9th 
Cir 1953), cert. den. 347 U.S. 936 (1954 ). In Washington, the
Federal Power Commission predecessor to the FERC and licensing 
agency for hydroelectric projects under the Federal Power Act) 
granted a license to construct two dams to the City of Tacoma, 
Washington. From its initiation, the project was opposed by 
state officials and citizens1 groups primarily the grounds
that construction of the dam would severely damage or destroy 
salmon runs in the Cowlitz River, a tributary of the Columbia. 
In upholding the authority of tne FPC to grant the license to the 
City of Tacoma and to proceed with construction of the dam 
irrespective of state policy to the contrary, the court said?
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V7e must now consider the fate of the fish on the
Cowlitz River. Herein lies the chief concern of those 
who object to the construction of the dams. They 
contend that the project will destroy the runs of
spring chinook salmon, fall Chinook, silver salmon, 
steelhead trov.t, cut throat trout, and smelv, which use 
the Cowlitz as spawning grounds. They point out that 
to pass each r Z the dams, the fish will have to climb
ladders. . ., each of which is considerably higher than
the. . .highest dam over which migratory fish have been 
successfully passed to date. . . .

• As we see it, it is not within our jurisdiction to 
prescribe a policy. The Federal government has the 
jurisdiction over navigable rivers and it is within the 
power of the Congress and the executive to prescribe 
the policy in relation thereto. If the dams will 
destroy the fish industry of the river, we are 
powerless to prevent it. It is admitted that the fish 
industry on the river is an important one and every 
known method should be used to preserve it. If it is 
the law (and we are not holding one way or another) 
that the Commission is held to the use of discretion in 
its requirements as to the preservation of any use to 
which a navigable stream is currently being put, we 
hold that the Commission has given the subject of the 
fishing industry due consideration and has no: abused 
its discretion. Washington at 397-398 [footnote 
omitted].

The State of Washington subsequently attempted to
relitigate the issues involved in this case through the state 
courts c.nd obtained a favorable judgment in the Supreme Court of 
Washington. However, the United States Supreme Court reversed 
and remanded on the grounds that exclusive jurisdiction for 
appeals from Federal Power Commission actions was vested in the 
United States Court of Appeals and that the decision in
Washington, supra, was a final decision on the merits and not 
susceptiole to a collateral attack in the state courts;. City of 
Tacoma v. Taxpayers of Tacoma, 357 U.S. 320 (1958).

The forenoing describes the scope of Congressional
authority, as exercised by a delegatee of that authority (i.e., 
the Federal Power Commission with delegated authority to regulate 
dams on navigable waters) under the Federal Power Act. As
contemplated in the contract for this report, the delegated 
authority to a Federal agency for regulatory review and approval 
of the Susitna dam will be exercised, in part, under a new
statute. As i.: generally the case in administrative law



situations, the authority of the agency to regulate is derived 
from the underlying power of Congress to legislate with respect 
to the subject matter.

Thus, it seems extremely clear that Congress, acting 
alone, has plenary power with respect to the construction of a 
dam on the Susitna River. As will be discussed further in Part V 
of this report, the only constraint on such power is the Due 
Process clause of the Fifth Amendment to the United States 
Constitution regarding the taking of property. Within these 
confines, however, Congressional power is complete. What this 
means is that if Congress wishes, it could direct an agency of 
the Federal government to construct a dam on the Susitna River 
notwithstanding any other provision of law. And, at least with 
respect to navigable waters and the regulation thereof, what 
Congress may do directly it may do by a delegation to an adminis­
trative agency for the executive branch of government. The 
conclusion seems clear that with the proper Congressional enact­
ment, providing the Federal Energy Regulatory Commission (or some 
other designated agency. For obvious reasons of practicability 
and technical expertise, we have chosen to designate the FERC as 
lead licensing agency in the expedited review process) the 
regulatory review period may be limited to two years for the 
Susitna project.
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IV. MAJOR CONGRESSIONAL ACTIONS 
FORESHORTENING THE REGULATORY PROCESS

As noted in • the Introduction, this section reviews a 
variety of Congressional enactments in recent years where the 
regulatory process has oeen amended or foreshortened, where 
relevant Federal law has been waived and/or Federal judicial 
review precluded or limited on major projects. As directed in 
the contract, the emphasis in this section is on major energy 
projects regulated by the United States Government.

An examination of Congressional enactments going back 
to the late 1960s reveals relatively few enactments V’here major 
regulatory foreshortening was mandated. Major exai les which 
have arisen are those statutes with which Alaskan:, are most 
familiar: the Trans-Alaska Pipeline Act and th< Alaska Natural
Gas Transportation Act. Our research indicate' that few other 
Congressional enactments during this period even approach in 
scope the limitations imposed by Congress on the administrative 
and regulatory process in these Acts. This conclusion is 
particularly applicable with respect to the Alaska Natural Gas 
Transportation Act.

Although not strictly called for in the contract, we 
have also included consideration of proposed legislation for 
establishment o': the Energy Mobilization Board. Although never 
enacted, the proposals with respect to the Energy Mobilization 
Board involved one of the most sweeping attempts at regulatory 
foreshortening ever contemplated by Congress. It is safe to say 
that the provisions of the legislation which would have 
established the Energy Mobilization Board fall only one step 
short of the ultimate form of regulatory foreshortening: direct 
Congressional enactments directing the construction of designated 
projects without reference to existing provisions of law. 
Following is a discussion of the major Congressional enactments 
involving significant regulatory foreshortening or limitations on 
judicial review.

ALASKA NATURAL GAS TRANSPORTATION ACT OF 1976

The Alaska Natural Gas Transportation Act of 1976 (15
U.S.C. § 719 et seq.? hereinafter "ANGTA"), was enacted October
11, 1976 in an effort to resolve seemingly insoluble regulatory 
conflicts facing the Federal Power Commission with respect to 
selection of a route and sponsor for delivery of North Slope 
Alaskan natural gas to continental U.S. markets. ANGTA 
represents one of the major regulatory foreshortening exercises



of recent years and established a general pattern which was 
followed extensively in Title V of the PuLlic Utility Regulatory 
Policies Act of 1978 relating to construction of west to east 
crude oil pipelines (see discussion infra).

The provisions of ANGTA were unique in that Congress 
intervened in an on-going regulatory proceeding, directing that 
the proceedings be suspended and that the Commission, on the 
basis of the existing record, develop within five months a 
recommendation to the President regarding whxch route and sponsor 
should be approved. ANGTA then provided the President an addit­
ional four month period after submission of the recommendations 
of the Commission to reach a final decision and to submit this 
decision to Congress. The Act then provided for Congressional 
ratification of the Presidential decision within sixty days of 
submission by joint resolution.

Section 9 of the Act directed Federal officers or 
agencies to adopt expedited procedures with respect to grants and 
certificates, rights of way permits, leases or other authoriza­
tions necessary or related to the construction and initial 
operation of the approved system. Section 9 also provided for 
the waiver of procedural requirements where, in the discr -.ion of 
the Federal officer or agency such waiver was necessary to permit 
expeditious and priority consideration of the application. 
Section 10 of the Act limited available judicial review for 
challenging the provisions of the Act itself or any actions taken 
thereunder. Essentially this section provided a sixty day 
statute of limitations for actions challenging the Act or actions 
taken under its authority. Further, exclusive jurisd.ction to 
hear such actions was vested in the United States Court of 
A> >eals for the District of Columbia.

The final major provision of the Act established a 
process under which the President could propose waivers of 
existing the law to Congress where such waivers were deemed 
necessary to expedite project schedule. The waiver provision 
required approval by Jie Congress via joint resolution before any 
such waiver became effect-' , and differed from ordinary 
Congressional enactments prim" ly wi':h respect to the limited 
time period established for congressional action once a waiver 
had been proposed, and in the somewhat expeditious legislative 
procedure relating to joint resolutions.

«

ANGTA is one major example of a Congressional 
regulatory foreshortening device and, as will be seen below, many 
of the provisions in ANGTA have served as general models for 
subsequent legislative proposals in Congress.
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TITLE V, PUBLIC UTILITY REGULATORY POLICIES ACT OF 1978

The Public Utility Regulatory Policies Act of 1978 was 
a wide ranging piece of legislation covering retail regulatory 
policies for electric utilities, establishing expanded Department 
of Energy authorities with respect to utility and power 
production policies, establishing standards for retail natural 
gas utility sales, a program for small hydroelectric power 

’ project development, and, finally, instituting an expedited
regulatory review process for certain crude oil pipeline systems.

Title V of the Act dealt with crude oil transportation 
systems; specifically, the systems covered were west to east 
crude oil pipelines designed to move the Alaskan west coast crude 
oil "surplus" to mid-continent U.S. markets. Although establish­
ing an expedited regulatory review process that was nearly as 
comprehensive as that enacted in ANGTA, Title V was specifically 

j  limited both definitionall} and via time limitations pipeline
applications to existing and competing west to east pipeline 
proposals (i.e., Northern Tier, Northern Border and Long Beach- 
Midland) . Section 505 directed the Secretary of the Interior to 
establish an expedited schedule for reviews and recommendations 
with respect to such transportation systems. Section 506 

1 directed that all environmental impact statements for proposed
projects be completed within four months after enactment of the 
bill.

As in ANGTA, the President was vested with authority to 
decide which, if any, of the competing systems should be 
approved, after considering the recommendations of various 
government departments and the results of the environmental 
impact reports. Unlike ANGTA, the President's decision was not 
subject to Congressional ratification. Also in keeping with 
ANGTA procedures was § 508 providing for Presidentially proposed 
waivers of Federal law, if such waivers were approved by both 
Houses of Congress by a joint resolution.

Section 509 of Title V established general expedited 
| procedures for any system or systems approved by Presidential

decision. While this section directed Federal officers and 
'.l agencies to make all decisions as expeditiously as practicable,

no applicable provisions of lav; were waived. However, in the 
I case of the Long Beach-Midland project, the bill directed:

"All decisions regarding issuance of Federal permits, 
rights of way, and leases and other Federal authoriza­
tion is necessary for construction and operation of the 
Long Beach-Midland project shall be consistent with 
applicable provisions of Federal law, e:cept that such
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decisions shall be made within thirty days after the 
date this title becomes effective." 43 U.S.C. §
2009 (b).

This subsection is of some interest in the context of 
this report in that Congress simply directed that decisions - 
whether for or against the project - be made within a specified 
period. No attempt was made to specify how the strictures of 
axisting law were to be conformed to the thirty day schedule. 
Thus, subsection (b) suggests that one clear alternative for any 
proposed Susitna legislation would be simply to establish a two 
year regulatory review deadline for all necessary Federal 
approvals without specifying regulatory mechanisms. As will be 
discussed in Part V of this report, we believe there are 
compelling political reasons why such a relatively simple, 
approach may be a less desirable, alternative.

Finally, Title V established some limited constraints 
with respect to judicial review. Actions not brought within 
sixty days of the Federal action or decision challenged were 
barred. Exclusive jurisdi rtion was vested in the District Courts 
of the United States, al hough no other limitations with respect 
to jurisdiction or venue were included in the Act.

Title IV of the 1978 Act established a program to
encourage development of small hydroelectric power projects
(which were defined as having not more than 15 ,000 kw of
installed capacity). xn addition to establishing loan programs 
for feasibility studies and for project costs, 1 405 also
mandated establishment of a "simplied and expeditious" licensing 
procedure. However, the section specifically provided that there 
was no exemption from any applicable Federal law for such small 
hydroelectric power projects, nor were any limitations with 
respect to judicial review established. Since this section dealt 
only with the Federal Energy Regulatory Commission's licensing 
authority under the Federal Power Act and did not establish 
similar expedited procedures in other Federal agencies, this 
section does not provide a completely useful model for any 
proposed Susitna legislation. In short, while FERC licensing 
procedures may have been "simplified" as a result of this 
enactment, we doubt that the overall result has been a
significant decrease ‘in total regulatory review time throughout 
the Federal establishment. This total delay period is, of 
course, the crux of the problem facing the Susitna project.

Title IV was amended in 1980, increasing the definition 
of small hydroelectric facilities to 30,000 kw. The 1980 
amendment also provided for FERC authority to completely exempt 
very small hydroelectric projects (5,000 kw or less) for



licensing proceedings under the Federal Power Act. However, the 
exemption did not extend to non-FERC matters such as 
environmental review.

ENERGY MOBILIZATION BOARD LEGISLATION

Proposals to establish a national Energy Mobilization 
Board were narrowly defeated in 1980. The Board proposals 
involved some of the most sweeping grants of power to a Federal 
agency contemplated during peace time. The bill would have 
created an Energy Mobilization Board (hereafter "EMB") with the 
authority to designate high priority, non-nuclear energy projects 
for "expedited" regulatory consideration and processing. Once a 
project had been designated for such expedited consideration, the 
Board had authority to establish project deadlines for every 
Federal, state and local approval or permit required for 
construction and operation. And, where any such Federal, state 
or local agency failed to meet a designated approval deadline, 
the Board was authorized to make the decision in lieu of such 
agency.

The Senate passed legislation provided the Board with 
authority to waive applicable Federal, state or local law 
provided that any such law had been enacted after construction of 
a designated project had begun. The conference bill watered down 
this provision, adopting a procedure whereby the Board could 
recommend to the President suspension, modification or amendment 
of Federal statutes, rules, regulations and standards. If the 
President in turn recommended such changes to the Congress, the 
recommendation would take effect upon enactment of a joint 
resolution of Congress approving the recommendation. Thus, the 
provisions of the EMB legislation followed closely the waiver 
sections originally enacted in ANGTA.

The bill would have further provided for the Board to 
possess authority to obtain court orders to enforce necessary 
agency action for designated projects. Finally, the bill also 
contained provisions relating to expedited judicial review and 
limiting the jurisdiction of state and local courts to hear cases 
arising under the Act.

TRANS-ALASKA PIPELINE AUTHORIZATION ACT

The Trans-Alaska Pipeline Act (hereafter "TAPs") is in 
some respects the model example of a "regulatory nightmare" which 
required Congressional action to resolve. Virtually from the 
inception of the original pipeline proposals, the project had 
been under heavy legal pressure from environmental groups on a 
variety of grounds. And, of course, in the early stages of the



project the unresolved issue of native land claims also raised 
the spectre of great delay. However, after passage of the Alaska 
Native Claims Settlement Act, the problems centered on two major 
areas:

1. The right of way width provisions, § 28 of the 
Mineral Leasing Act of 1920, were inadequate to permit construc­
tion cf the pipeline.

2. The adequacy of the environmental impact statement 
required under the National Environmental Policy Act had been 
under heavy challenge by environmental groups.

It was primarily to meet these twin challenges that the 
Act was passed. The specific impetus was the decision in 
Wilderness Society v. Morton, 479 F.2d 842 (D.C. Cir. 1973)
requiring strict adherence to the right of way width provisions 
of the Mineral Leasing Act. Without an amendment to these 
provisions, even with an adequate environmental impact statement, 
pipeline construction could not go forward. And, as the 
legislative history of the Act reveals, the decision in 
Wilderness Society v. Morton raised questions as to the legality 
of nearly 100 pipeline rights of way granted in prior years by 
the Department of Interior and promised to stall virtually any 
new pipeline construction of significant size over Federal lands 
in the United States.

In consequence, the Act provided not only for a 50 foot 
right of way width, but vested authority in the Secretary of 
Interior to grant larger rights of way if the project required. 
Further, the Act expressly authorized temporary use permits for 
the period of construction and for purposes of maintenance and 
operation which were not specifically included in the right of 
way itself but which were reasonably necessary for access.

The problems which had been encountered with respect to 
the environmental impact statement under the National 
Environmental Policy Act were dealt with in the same fashion 
recommended by Vermont's Senator Aiken regarding the Vietnam War: 
on the environmental issues, Congress simply declared victory. 
Section 203 of the Act expressly declared that because of the 
extensive governmental studies that had already been made and 
because of the national interest in prompt construct:.on without 
further administrative or judicial delay, the Secretary and other 
appropriate Federal officials were directed to issue and take all 
other necessary actions necessary for pipeline construction. 
Section 203 further provided that further actions under the 
Environmental Policy Act were not required. Judicial challenges 
were limited to a period of sixty days following enactment while
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exclusive jurisdiction over such actions was vested in any 
appropriate United. States District Court.

In sum, the TAPs Act is probably not a regulatory 
foreshortening act in the sense of other legislation considered 
in this report. Rather, it involved enactment of a Congressional 
mandate to issue permits and rights of way for construction of a 
designated project. In contrast, ANGTA, Title V of the Public 
Utility Regulatory Policies Act of 1978 and the Deep Water Ports 
Act (discussed infra), all left discretion over whether or not to 
develop a given project with the administrative agencies 
involved, And, it is this latter approach that we have followed 
in drafting the proposed Susitna legislation in Part IV of this 
report, rather than simply mandating issuance of a Federal Power 
Act permit. While such a Congressional mandate for Susitna 
construction would clearly involve the ultimate in regulatory 
foreshortening, we believe, as will be discussed further below, 
that such a legislative approach this juncture is politically 
unrealistic.

DEEP WATER PORT ACT OF 1974

In the non-energy area, the Teep Water Port Act of 1974 
represents perhaps the best example of a streamlined and 
efficient regulatory format enacted by Congress. As provided in 
the Act, the procedural requirements for consideration of 
applications and issuance or denial of a license cover a maximum 
period of 356 days. Any judicial review of the Secretary of 
Transportation's final decision must be requested no later than 
sixty days after such a decision is made.

As taken from the legislative history of the Act, the 
mandated review process can be summarized as follows:

0 days: An application for a deep water port license
is filed.

21 days: The Secretary of Transportation ascertains if 
all the necessary information is included.

26 days: If the necessary information is included, the 
Secretary publishes notice and a summary of the 
proposal, designates the application area and 
designates adjacent coastal states under the Act. 
Copies of the application are sent to all Federal 
agencies involved in the review process, and such
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applications to the Secretary of Transportation are 
deemed to be applications for requisite apprc s 
required in all such agencies.

36 days: Copies of the application are sent to the
governor of those designated adjacent coastal states.

56 days (30 days after publishing notice of 
application): The Secretary designates a safety zone
around the proposed port. Thereafter, a safety zone is 
designated for each subsequent, competing application 
within 30 days after notice.

86 days (60 days after notice) : Notice of intent to
file competing applications must have been received. 
The administrator of the National Oceanic & Atmospheric 
Administration must designate any additional adjacent 
coastal state based on a determination of substantial 
pollution risk from a p? oposed deep water port, notify 
the Secretary of Transportation and publish notice of 
the designation.

96 days: A copy of the application is forwarded to the
governor of each adjacent coastal state designated by 
NOA.

116 days (90 days after notice): All competing
applications must have been received. Reports of 
Federal Trade Commission and the Attorney General with 
respect to antitrust considerations must be transmitted 
to the Secretary.

266 days (240 days after notice) : All public hearings
must be concluded.

311 days (45 days after the final public hearing) : 
Agency comments must be transmitted to the Secretary of 
Transportation. Each adjacent coastal state governor 
must notify the Secretary as to whether he approves or 
disapproves issuance of a license. It is assumed the 
governor approves of the application is he does not 
respond within this time.

356 days (90 days after the final public hearing): The
Secretary makes his decision.

At first glance, the approach taken in the Deep Water 
Ports Act would seem to be superior to the somewhat complex
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project decision schedule system which we recommended in Part IV 
of this report. For two reasons, however, we believe the general 
legislative approach caken in Part I of this report is superior 
to that adopted in the Deep Water Port Act. Specifically, the 
Deep Water Port Act involved assertion of Federal jurisdiction 
and agency authority in an area that was, essentially, virgin 
regulatory ground. Unlike the hydroelectric licensing process 
(and unlike pipeline rights of way) , there were no entrenched, 
established bureaucracies with vested interests in the regulatory 
process. Thus, both politically and practically, establishing a 
relatively efficient and centrally managed regulatory process for 
these licenses proved to be a manageable task.

A further consideration is that the general approach 
suggested in Part I of this report has already been followed in 
various energy related pieces of legislation. In our judgment, 
gaining approval of any Susitna legislation will be eased if the 
general legislative format is already familiar to relevant 
members of Congress and of the Federal bureaucracy. Confronting 
such Federal decision makers with a new, and in the context of 
major energy projects, untried, regulatory approach will compound 
the problem of gaining ultimate Congressional approval. Within 
these constraints, however, the general approach set forward in 
the Deep Water Port Act would provide a satisfactory model for 
Susitna legislation, in the event an alternative to the 
legislation in Part I of this report is desired.

MISCELLANEOUS LEGISLATION

The foregoing pieces of legislation represent the major 
Congressional enactments in recent years involving regulatory 
foreshortening. The following acts or portions of acts are of 
substantially less importance in terms of analyzing the problem 
as it relates to Susitna but are included for purposes of 
completeness.

A . Emergency Petroleum Allocation Act of 1973.

Section 6 of the Emergency Petroleum Allocation Act 
provided a limited exemption from Federal antitrust laws in cases 
where otherwise collusive or anti-competitive meetings or 
practices were necessary among oil companies or their employees 
to meet the petroleum cJ location and price control requirements 
of the Act.

B. Energy Policy and Conservation Act of 1975

Section 252(j) of the Energy Policy and Conservation 
Act provided for a limited exemption to antitrust laws with
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respect to oil companies participating in the Agreement on 
International Energy Program.

C. Emergency Energy Conservation Act of 1979.

Section 214 of the Emergency Energy Conservation Act of 
1979 imposed some limitations on judicial review with respect to 
Federally established energy conservation targets applicable to 
the state.

D. Uranium Mill Tailings Radiation Control Act of 1978.

Section 209 of this Act authorized the Nuclear Regula­
tory Commission to consolidate to the maximum extent practicable 
licensing and licensing procedures under the Act with required 
licenses and related procedures under the authority of the Atomic 
Energy Act of 1954.

E. Ocean Thermal Energy Conversion Act of 1980.

The Ocean Thermal Energy Conversion Act established 
licensing procedures with respect to the construction and opera­
tion of ocean thermal energy conversion facilities to produce 
electricity and for the production of energy intensive products 
off the coast of the United States. The Act provided for an 
expedited review process for such licenses and approvals 
essentially identical to those contained in the Deep Water Port 
Act.

F. Regional Rail Reorganization Act of 1973.

Section 601 of this Act provided for a limited 
exemption from the antitrust laws with respect to formulation or 
implementation of the final system plan required under the Act.



V. GENERAL CONSIDERATIONS 2ND STRATEGY ISSUES

As noted earlier in the body of this report, alterna­
tive models exist for drafting Susitna regulatory foreshortening 
legislation. As we discussed in Part IV of the report, the best 
general alternative model would probably' be the approached used 
in the Deep Water Port Act of 1974.

Within the context of the proposed legislation in Part 
I, modifications of this general approach are, of course, 
possible. What follows is a brief discussion of the major 
sections of the proposed legislation, possible alternative 
approaches md whut we believe are the strengths and weaknesses 
of such alternatives.

Section 8 of the legislation allows the Commission to 
make necessary decisions and approvals in lieu of other Federal 
agencies where these agencies are unable to meet Susitna decision 
deadlines. A clear alternative here would be to direct each 
appropriate Federal officer or agency to close the record thirty 
days prior to a Susitna decision deadline and to reach a decision 
with respect to that approval either by or shortly after the 
decision deadline. This approach may have some political 
advantage with respect to Congressional acceptance of the 
proposed legislation in that it appears less radically disruptive 
of established government procedures. Further, some legal 
advantage might be obtained because of administrative law 
prjsumptions in favor of "agency expertise." Such presumptions 
might make "line" agency approvals somewhat less vulnerable to 
judicial challenge. On the other hand, we believe leaving the 
decision process in the hands of an agency that has already 
failed to meet the schedule deadline significantly increases the 
probability of a negative decision. It is our experience that 
there is a tendency among Federal agencies to seek regulatory 
"perfection" in their discrete area of expertise, without respect 
to the interests of an entire project. This tendency is one of 
the sources of regulatory delay for major projects such as 
Susitna. Consequently vesting the decision making authority in 
the Federal Energy Regulatory Commission in the event of a missed 
project deadline will allow a more balanced review of the the 
approval's relationship to the project as a whole.

With respect to the Congressional review provisions of 
in § 9, one alternative would be to require affirmative Congress­
ional action to validate Commission approvals in lieu of other 
Federal agencies. This has been the pz'ocedure used in other acts 
where waiver of Federal law was involved. However, here, where 
there is no waiver of Federal law and where the action is



essentially administrative and procedural in nature, we believe 
the requirement that Congress act affirmatively to stop 
Commission action is the more appropriate course. Such a 
procedure affords Congress a clear opportunity to review the 
completeness and adequacy of necessary regulatory approvals made 
by the Commission. It will not, however, place Congress in the 
position of reviewing in detail and acting upon, every 
administrative decision in order to avoid substantial project 
delay.

Further areas open to modifications are the various 
time schedules for agency review and action established in the 
legislation. Our general objective here was to complete all 
non-Commission reviews 18 months after the initial app.lication is 
accepted. This provides a six month period for the Commission to 
complete any necessary work with respect to the project license. 
While we believe these time periods are appropriate, modifica­
tions would have no major project impart, so long as the 
Commission itself has adequate time in which to reach a decision 
as to a license.

The judicial review sections of the legislation are 
relatively straightforward with respect to review of agency 
actiuns and approvals relating to the Act. Jurisdiction was 
vested in the Temporary Emergency Court of Appeals because this 
court is arguably best equipped and experienced to deal rapidly 
with any questions presented. Vesting such jurisdiction in any 
other Court of Appeals of the United States (most typically such 
jurisdiction has been vested, in other acts, in the Court of 
Appeals for the District of Columbia Circuit) would probably have 
a relatively small effect on the timing of any judicial review. 
We would not recommend an amendment vesting such jurisdiction in 
the district courts of the United States, since an additional 
appeal would be added and because the district courts are neither 
as experienced nor as equipped to deal with such matters on an 
expedited basis as are the courts of appeal.

A further area of judicial review dealt with in the 
proposed legislation relates to actions arising for pecuniary 
loss or damage resulting from construction or operation of the 
project. Such losses would typically be associated with flooding 
of land upstream from the project, interference with usufructory 
water rights downstream and the taking of lands for the 
constructxon and operation of the project on and around the 
project site. Ordinarily, actions for recovery of such losses 
(i.e., valuation actions in eminent domain proceedings) may be 
had in either the district courts of the United States or the 
state courts, provided that other jurisdictic.al requirements are 
met. 16 U.S.C. 814. In the proposed legislation, we recommend



limiting jurisdiction to the district courts of the United 
States. The primary reason we recommend this is that the 
limitations with respect to injunctive relief contained in § 19 
of the proposed legislation thereby attach. Such a procedure 
allows full and fair compensation to any landowners or water 
users suffering compensable loss from the construction or opera­
tion of the project, but substantially reduces the possibility of 
significant project delay.

In this regard, our research disclosed indicated the 
presence of possibly significant problems with respect to damages 
arising from historical and statutorily based water use rights on 
the river. There appear to be significant issues here which 
State policy makers may wish to address in the context of moving 
forward with the Susitna project. Specifically we have 
identified the following areas as being of potentially 
significant concern and which we offer as an aid to the committee 
in its further consideration of the matter.

1. The Alaska Native Claims Settlement Act did not 
conclusively dispose of the question of aboriginal water rights. 
To our knowledge such claims have been asserted by several native 
corporations over the last few years and have to date been 
unsuccessful. The Committee may wish to consider the magnitude 
and effects of any such claims, if they were to be asserted. A 
subcategory of this problem involves the effect of the project on 
subsistence uses in the area. While the Alaska National Interest 
Lands Act specifically provided that subsistence uses were not a 
property right (and hence not compensable as a taking under the 
Fifth Amendment), the interrelationship of water use rights and 
subsistence effects might constitute a property interest 
compensable as a taking. It would seem to us that consideration 
of these areas would initially involve a close analysis of 
possible claims arising from such sources as well as 
consideration of alternative inetnods of dealing with them at the 
State and Federal level.

2. The licensee for the project is authorized to 
utilize the Federal power of eminent domain to the extent 
necessary for project construction and operation. 16 U.S.C. 814. 
Som2 condemnations under this power do not constitute compensable 
"taxings" under the Fifth Amendment to the United States 
Constitution. Others, such as riparian fast lands (i.e., land 
above the normal high water mark which is flooded as a result of 
the project) and loss of water use rights, if any, are 
compensable. Further, since the contemplated licensee is an 
agency of the State of Alaska, the licensee would also have State 
powers of eminent domain. The use of such powers of eminent 
domain, the methods of valuation to be utilized, what rights and



interests are and are not compensable under Federal and State 
law, are all issues that involve cost and policy determinations 
with respect to the project and therefore may warrant further 
examination.

We have, of course, not engaged in a complete analysis 
of any of these questions. However, in aid of the Committee's 
responsibilities with respect to the Susitna project, we point 
them out as possible areas of further investigation.
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EXECUTIVE SUMMARY

The Susitna hydroelectric pr< ject is facing obstacles which 
place its successful completion ii doubt. Even if Acres American's 
(the licerse-preparation company inder contract to the Alaska Power 
Authority) study concludes that tl 2 project is feasible (from an 
environmental, economic and engineering standpoint) and if the 
Alaska government and active interest groups agree, the massive 
inter-group coordination required of any major hydroelectric 
project could delay this project to the point of jeopardizing its 
completion. The most notable of the pitfalls include:

0 15 to 20 state and local government approvals

air and water quality permits, fish and game impact- 
mitigation measures, waste disposal, etc.;

0 10 to 15 federal permits

involving at a minimum these federal agencies:

Federal Energy Regulatory Commission (FERC); 
Environmental Protection Agency (EPA); Corps of 
Engineers (COE); Coast Guard; U.S. Fish and 
Wildlife Service (USF&WS); Bureau of Land 
Management (BLM); Advisory Council on Historic 
Preservation (ACHP); National Marine Fishery 
Service (NMFS); and the Federal Aviation 
Administration (F'A);

0 other factors

uncertain land ownership patterns, water rights 
disputes, and subsistence rights, plus probability of 
intra- and inter-agency communications breakdowns 
concernin’ the adequacy and implications of the data 
base.

Multi-agency involvement at the federal, state and local 
government levels, and the attendant demands for different infor­
mation and possibly conflicting interpretations of data, make delay 
inevitable. Delays and resulting confusion can cost hundreds of 
millions of dollars. The threat of such significant cost increases 
alone jeopardizes the project. The project sponsors must, 
therefore, •aeek to minimize delay and maximize cooperation.

Management of the regulatory process can reduce delay and 
confusion substantially by coordinating and giving definition to 
the agency reviews and agency information needs. Avoiding agency 
jurisdiction disputes and planning to fill agency information 
requirements promptly will, in a very real sense, ensure timely 
and successful completion-of the Susitna hydroelectric project.
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A regulatory impact management system will give Alaska the 
appropriate tools to shepherd the project through the bureau­
cratic maze efficiently and at the least possible cost.

This report constitutes the first step of Phase I of such a 
system. It identifies and documents the problems, both 
regulatory and non-regulatory, facing the Susitna project. The 
report makes specific findings and recommendations that require 
state officials1 immediate consideration. Futhermore, the 
identification of issues and deficiencies provides a foundation 
for implementing a regulatory management system in the future.

Examples of major problems which could affect the ultimate 
completion of the Susitna hydroelectric project significantly 
include:

Unsettled Native land ownership disputes in the project 
area which could delay the project for years unless 
efforts are made to bring about a negotiated settlement;

Inadequate data bases concerning fish and wildl fe 
resources in and along the Susitna River, and t le absence 
of any analysis of the project's impacts on subsistence 
uses of such resources by Natives;

Unsettled jurisdictional disputes among federal agencies 
concerning certain aspects of the licensing and construc­
tion of hydroelectric dams and associated transmission 
facilities;

Inadequate inventory of persons or entities who may have 
appropriated water rights or who may have valid water 
claims along the Susitna River which could be affected by 
construction of the dams; and

The absence of a clearly defined policy governing land 
use in the project area, including an analysis of the 
socio-economic impacts of t*ue project on the people and 
natural resources in the r ion.

The remaining steps of Phase I of the management system would 
initiate a review of all data, studies, and other materials which 
currently are available to interested groups and agencies.
Initially the data would ue checked to ensure that it is adequate 
to meet the agencies' informational and regulatory needs. Then the 
data and conclusions would be used to prepare the various permit 
and license applications. Agency memoranda of understanding (MOUs) 
would be negotiated, presetting agency review by defining its scope 
and timetable. This will reduce the uncertainty and confusion 
attendant to any project of this magnitude.
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Upon filing the applications, the regulatory process 
formally begins. To ensure that the permitting process stays on 
track, the second phase will feature:

0 frequent status reports to keep all parties informed and 
to show agency compliance with the pre-agreed schedule;

0 management reports to the Alaska Legislature to facili­
tate effective oversight and to ensure the efficient use 
of public funds.
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THE LEGISLATURE

BUDGET AND A UD IT  COMMITTEE

A UD IT  D IV IS IO N
M U C H  W  -  ALASKA OFFICE BUILDING

FINANCE D IV IS IO N  
POUCH WF -  STATE CAPITOL

JUNEAU m i

M E M O R A N D U M

Date:

To:

February 24, 1982

Honorable Don Bennett- 
Honorable Ed Dankworth 
Honorable A1 Adams 
Chairmen, Finance Committees 
Alaska State Legislature

From: Milt Barker 
Fiscal Analyst

Subject: General Funds Available for Appropriation

At your request, I have estimated state revenue for TY 81 through 
FY 33. Based on these estimates the following liquid general funds 
would be available for appropriation for FY 83 or for FY 82 
supplemental ($ millions) :

AVAILABLE FOR APPROPRIATION

Source of Estimate

Legislative Finance 
High 
Medium 
Low

Department of Revenue

Amount

$2563.9 
1855.9 
1448.5

3240.1

The Department of Revenue amount is based on their January 1932 
estimates. They will publish new quarterly estimates in April, 
if not before.,that will probably be lower.

The revenue by year is ($ millions):

REVENUE BY YEAR

Source of Estimate Amount

FY 82

Legislative Finance 
High 
Medium 
Low

Department of Revenue

$3847.2
3722.9
3699.8

4335.0



FY 83

Legislative Finance
High 3946.2
Medium 3362.5
Low 2978.2

Department of Revenue 4133.7

Th . large difference in amount available for FY 83 in comparison 
to FY 83 revenues is due to a shortfall in FY 82 estimated to 
be ($ millions):

FY 82 SHORTFALL .

Source of Estimate Amount

Legislative Finance
High _ ($1197.1)
Medium ( 1321.4)
Low ( 1344.5)

Department of Revenue ( 708.4)

In this analysis, the medium case is not necessarily to be taken 
as the most likely. These three cases, as explained in this 
memo under "oil price scenarios", are a means of analyzing the 
two opposing sides of the debate on oil prices and the impact
on Alaska if a particular view should happen to be correct.

The assumed Sadlerochit wellhead prices behind these estimates 
are ($ per barrel)

SADLEROCHIT WELLHEAD PRICES

Source of Estimate FY 82 FY 83

Legislative Finance
High $20.27 $20.80
Medium 19.42 16.80
Low 19.28 14.00

Department of Revenue 22.41 23.62
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CURRENT OIL MARKETS

A low level of demand for petroleum products has resulted in sharp 
decreases in January 1932 in spot market and domestic prices for 
crude oil. Some delivered prices for Alaskan North Slope (Sadlerochit) 
fell below $30. Spot prices for heavier Mid-East grades have been 
reported as low as $27 and for Arabian Light as low as $29.

! U.S. posted prices have been reduced $l-$2 a barrel. Generally,
official OPEC prices remain at the levels established in October,
1981.

As can be seen in the attached chart, Alaskan and spot prices are 
now below the official Saudi price of $34 by a record amount sinc^ 
decontrol of U.S. prices occurred in February, 1981. Official 
prices for heavier OPEC oil were reduced by 50$ to a dollar 
January 1, 1982 in recognition of the especially soft markets for 
heavier oil products used in space heating and industrial or 
utility boilers. Conversions to gas for space heat and coal for 
boilers appear to bj making significant inroads on oil consumption 
in these two market, i.

The generally higher yield of heavier products from the relatively 
heavy Alaskan crude is part but npt all the reason for its drop 
in January. The January price reductions have cut across all 
grades of oil. The bulk of Sadlerochit crude is sold on contract 
or intra-company transfer pricing which tends to lag the spot 
market. Thus, further decline'” in Alaskan wellhead prices may 
be expected.

Part of the reason for the generally low level of demand and 
January's price drop is that inventories are being drawn down. 
Continued high interest rates and expectations of still lower 
prices make inventory reduction the preferred source oi supply.

Other reasons for the current slack demand are the state of the 
world economy and continued conservation and fuel substitution 
measures. In the U.S., auto production is at the lowest levels 
since the 1950's. U.S. fuel oil consumption was 10% below last 
year for the month of January despite a colder winter.

One reason to expect that official OPEC prices may come down 
is that refiners are generally losing $2 to $3 per barrel on 

j each barrel of OPEC oil that they refine and sell in current
markets. Significant increases in demand or reductions in 
supply are required if OPEC prices are to remain at their current 
levels.

1. Sources for oil prices and energy consumption per GN10 quoted 
in this memo are various issues of "Petroleum Intelligence 
Weekly".
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WEST COAST OIL MARKET

Three factors related to the West Coast oil market are likely to 
have an adverse effect on Alaskan wellhead prices:

1) the current soft market is likely to spur competition 
in the West Coast market; current Gulf Coast prices are 
only $1.25 a barrel higher than on the West Coast, yet 
the transportation costs are as much as $3.50 a barrel 
more; thus West Coast prices could fall as much as $2.25
a barrel and still yield the same wellhead price; however, 
the incentive to compete for the West Coast market is 
minimized by the fact that wellhead taxes and royalty, 
including most notably the windfall profits tax, take 
around 90<? of each dollar increase in wellhead;

2) new production from Kuparuk will intensify competition 
on the West Cueist; because there are no windfall profits 
taxes on Kuparuk production (which makes a higher 
wellhead more valuable to producers), there will be
a strong incentive to market it on the West Coast until 
netback prices at the wellhead are equal to the Gulf 
Coast;

3) the prospective long-term sale contracts of royalty oil 
in-kind by the state could have similar effects as 
Kuparuk; the extra margin earned by marketing it on the 
West Coast is smaller since the cost of royalty oil to 
a purchaser is based on the average of West Coast and 
Gulf Coast sales; however, this extra margin is not 
diluted by wellhead taxes and royalties and thus provides 
a strong incentive to market it on the West Coast until 
netback prices are -'qual to the Gulf Coast;

In September 1981, roughly 862,000 BPD of North Slope oil went to 
the West Coast and 655,000 BPD to the Gulf Coast. Assuming that 
Kuparuk production of 89,000 BPD and roughly 100,000 BPD of the state1 
royalty sales displace North Slope producers' oil to the Gulf Coast, 
Sadlerochit average prices would drop by 20C if there is no reduction 
of West Coast prices. Kuparuk would come in $1.18 higher than 
Sadlerochit except that gathering charges of $1.00 per barrel and 
a gravity differential of 37.5£ a barrel would actually give it 
a wellhead 19C lower than Sadlerochit.

If West Coast prices fall the full $2.25 a barrel necessary to 
equalize netback prices at the wellhead with the Gulf Coast, the 
Sadlerochit wellhead would drop $1.27. Kuparuk would be $1.37 
less than Sadlerochit.



The prospect of the trans-Panama oil pipeline opening in January 
1983 means transport from the West Coast to the Gulf Coast might 
fall as much as $1.00 per barrel. In that case, equalizing 
netback prices for the two markets would require a drop of only 
$1.25 on the West Coast and 70C in the Sadlerochit wellhead.
Again Kuparuk would be $1.37 less per barrel than Sadlerochit. 
These drops would be offset by an increase in the wellhead of 
$1.00 for Sadlerochit as a result of the cheaper transport through 
Panama and for Kuparuk as well on the assumption that the West 
Coast market maintains the same relationship to the Gulf Coast 
market.
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TAPS

Effective January 1982, Exxon reduced its tariff on the Trans- 
Alaska Pipeline System (TAPS) to $5.30 from $5.95. With Exxon's 
20% ownership in the line, this increases average wellhead values 
on the North Slope 13C a barrel.

Exxon reduced its tariff to avoid violating provisions of a 
1941 consent decree between the U.S. Justice Department and 
certain oil companies which limits dividends that pipeline-owning 
companies can pay to affiliated parent companies. If tariffs are 
not lowered and earnings accumulate in excess of tha amounts 
allowed as dividends, the excess is placed in a frozen account. 
Other TAPS companies may be following thi' latter course in the 
hopes of ultimately recovering funds so frozen. In any event, 
further tariff reductions by TAPS owners cannot be counted on, 
absent a settlement of the challenge by the state of TAPS tariffs 
before the Federal Energy Regulatory Commission (FERC).

OUTLOOK FOR OIL PRICES

There is currently a sharp divergence of opinion about both the 
demand and supply side of the market.

One group of observers emphasizes conservation and use of alternate 
fuels as the major and continuing factor in the slide in demand. 
They can point to a drop of 14% in energy consumption per real 
dollar of GNP between 1973 end 1981 and an even sharper drop of 
27.6% irj oil consumption per real dollar of GNP for the same 
period.

2. The other side in the argument would say that these figures 
exaggerate the effect of conservation because 1981 was a year 
of recession in which energy-using industries were particularly 
adversely affected.
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This same group generally has bearish expectations regarding supply, 
too. They anticipate non-OPEC production rising significantly and 
the return of Iran and Iraq as major producers. Most importantly, 
they assume that OPEC will not be able to limit its members' 
production efforts. They foresee cut-throat price competition 
among OPEC members trying to sell enough oil to meet their budgetary 
needs.

The other party in the debate, which has more bullish views on 
oil prices, identifies the current recession and inventory 
liquidation as the more prominent reasons for current slack demand. 
They generally anticipate that the economy will pick up steam 
towards the end of the year and that inventories will have reached 
satisfactory levels around the middle of the year. Thus, they 
expect demand to 3lowly increase over the year.

The bulls feel that OPEC wi.ll not break down in the face of reduced 
demand. Either demand for OPEC oil w y i  be ̂ such that Saudi Arabia 
can soak up the glut by reducing its m̂fn-<£hpn3 or else in the
face of sharp declines in demand, the sobering prospect of ruinous 
competition will restrain OPEC members from competing for market 
shares. There are signs that some OPEC members, including Nigeria, 
are preparing sharply reduced budgets.

OIL PRICE SCENARIOS

The two opposing views of prospective oil prices can be analyzed 
in three scenarios. Two scenarios, high demand and low demand 
casf.s, would have the common assumption that OPEC is able to 
ke^p the market roughly in balance through production and/or 
price reductions.

3. 6 million barrels per day (BPD) is likely to be a floor that the 
Saudi's would be very reluctant to penetrate because it would 
cut into their five year development plan, result in imports 
exceeding exports, and not provide sufficient associated gas 
for new industries according to "Petroleum Intelligence Weekly", 
January 25, 1982 issue. It appears that the Saudis are, as 
premised, letting the market determine their production levels, 
at least within limits. It is believed that producing companies 
unierlifted by as much as 700,000 BPD in January from the official 
Saudi production level of 8.5 million BPD. However, 3ome experts 
feel Saudi production levels would have to drop to around 4 million 
BPD to soak up excess capacity and also change price expectations 
that are resulting in inventory drawdowns and short sales by oil 
speculators.



The possibility that OPEC would lower official prices probably 
is less likely than cuts in production. Given the short-run 
inelasticity of demand, cuts in prices would leave members with 
less revenue from selling the same amount of oil and only 
exacerbate tendencies towards cut-throat competition. Cuts in 
production could be disproportionately borne by countries with 
revenue surpluses.

There are indications that present price levels and expectations 
are already showing the desired effect on long-run demand for 
OPEC oil. Many synfuels projects are being dropped or shelved 
indefinitely and deep-water drilling plans are being cut back. 
Sales of coal reserves are showing softness.

In any event, OPEC’s pricing behavior is expected to be of 
secondary importance in determining non-OPEC prices. Because of 
declining markets, price leadership has passed to non-OPEC 
producers. Some of the important ones like the U.S. and U.K. 
have strong incentives to meet market declines with reduced prices 
U.S. producers can shift profits to refining and marketing and so 
avoid windfall profits taxes on production. For OPEC governments 
to reduce prices poses difficult budgetary and political problems 
each time it becomes necessary.

Thus, in the first two cases, it can be assumed that prices 
generally follow the market with OPLC serving only to prevent 
runaway competition.

It is conceivable that OPEC could become so alarmed about long-run 
demand that they decide to lower prices well below current market 
levels in order to discourage conservation and fuels substitution. 
The er.ormous pressures this would place on deficit-ridden members 
to cheat on prices, not to mention the difficulty of achieving 
consensus on such a decision, make such a scenario unlikely enough 
that it suffices to consider only one additional scenario. This 
is one of a precipitous decline in prices due to cut-throat 
competition among OPEC members.

Practically speaking, prices, and thus Alaska revenues, could fall 
anywhere between the higher cases and the low case of a shattered 
OPEC. These points in between can represent the basic uncertainty 
about where the bottom of the market is or they can even represent 
the possibility of OPEC making a drastic reduction in price and 
somehow being able to hold the line at that point.

The detailed assumptions as to price in the three scenarios are:

High Case- high demand, OPEC intact
1) January - June, 1982

The spot market remains depressed due to weak demand, 
some OPEC cheating, and speculators' short trading. 
Consequently, Sadlerochit delivered prices drop from 
$31.15 in December 1982 to $29 for this period. (By 
comparison comparable Mid-East grades in January are 
trading at and are valued by refiners at $27 to $28 
a barrel). With roughly $10 in transportation costs 
subtracted from the delivered price, the Sadlerochit 
wellhead would be $19.

Chairmen, Finance Committees -7- February 24, 1982
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2) July - December, 1982

a) Demand picks up a bit as inventories reach satis­
factory levels. OPEC makes production cuts and 
cheating abates, firming up prices. Sadlerochit 
wellheads rise $1 a barrel.

b) West Coast prices fall $1.25 relative to Gulf Coast 
prices, resulting in a 7O'? reduction in Sadlerochit 
wellhead. Kuparuk and royalty sales responsible.

3) January - June, 1983

a) World economies pick up. OPEC possibly raises prices 
by some amount less than inflation. Sadlerochit 
wellhead rises $2 a barrel.

b) Completion of the Panama pipeline raises Sadlerochit 
wellhead $1.00 a barrel.

Medium Case- low demand, OPEC intact

1) January - June, 1982

a) Markets generally weaker than high case. Sadlerochit 
wellhead averages $18 a barrel for the period.

b) West Coast prices fall $1.25 relative to Gulf Coast, 
reducing Sadlerochit wellhead 7 0<? further. Kuparuk 
responsible.

2) July - December, 1982

Even though inventories have been worked off, demand
remains flat. OPEC production reductions help stabilize
markets. No change in prices.

3) January - June, 1983

a) Upward pressure on prices from gains in world economic 
activity, if any, is more than offset by continued 
conservation and fuel switching. OPEC continues price 
freeze. Sadlerochit prices decline $2 a barrel.

b) Completion of Panama pipeline raises Sadlerochit wellhead 
$1.00 a barrel.
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Low Case- demand irrelevant, OPEC shattered

The question here is "where is the bottom?". No one knows. 
William Brow, of the Hudson Institute in a well-known article 
in "Fortune" suggested $20 a barrel or conceivably $15.
Others have suggested $22-$28. This case arbitrarily picks 
$20 in 1981 dollars and assumes the decline to that level 
occurs by the end of FY 83. A higher or lower bottom 
reached more or less quickly is just as defensible in the 
face of OPEC's demise.

With inflation at roughly 10% per annum, $20 in 1981 dollars 
would be $24 in 1983. Assuming the $24 figure refers to 
Arabian Light, Sadlerochit might fetch only $22 because of 
its lesser quality. This would be md $12 at .the wellhead. 
Roughly speeking, wellheads might t average $17, $15, and 
$13 a barrel for the next three six month periods.

The wellhead prrces implied by these three scenarios for Sadlerochit 
and Kuparuk are shown in Tables VI and VII.
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General Funds Available for Appropriation 
($ Millions)

High Estimate Medium Estimate Low Estimate

Liquid
General
Funds

Total
General
Funds

i.xquid
General
Funds

Total
General
Funds

Liquid
General
Funds

Total
General
Funds

General Fund Balance 6/30/81^ 490.8 891. 6 490.8 891.6 490.r 891.6

FY 82

Revenue^
Royalty (Net of Permanent Fund) 
Severance
Petroleum Corporate Income Tax
Property Tax
Other

1157.8
1585.5
442.9
155.0
506.0

1157.8
1585.5
442.9
155.0
506.0

1108.0
1519.2
434.7
155.0
506.0

1108.0
1519.2
434.7
155.0
506.0

1098.9
1507.1
432.8
155.0
506.0

1098.9
1507.1
432.8
155.0
506.0

Total Revenue
Lapse and Loan Repayments
Appropriations3

3847.2
74.0

(5609.1)

3847.2
50.0

(5609.1)

3722.9
74.0

(5609.1)

3722.9
50.0

(5609.1)

3699.8 3G99.8 
74.0 50.0 

(5609.1)(5609.1)

General Fund Balance 6/30/82 (1197.1) ( 820.3) (1321.4) ( 944.6) (1344.5)( 967.7)

FY 83

Revenue2
Royalty (Met of Permanent Fund) 
Severance
Petroleum Corporate Income Tax
Property Tax
Other

1211.3
1655.5
393.9
157.7
527.8

1211.3
1655.5
393.9
157.7
527.8

983.9 
1320.5 
372.6 
15 7.7 
52/. 8

983.9
1320.5
372.6
157.7
527.8

822.1
1132.9
337.7
157.7
527.8

822.1 
i. J.32.9
337.7
157.7
527.8

Total Revenue 
Loan Repayments1 
Appropr ia tion s ̂

3946.2
24.0

(209.2)

3946.2

(209.2)

3362.5
24.0

(209.2)

3362.5

(209.2)

2978.2
24.0

(209.2)

2978.2 

(22./. 2)

General Fund Available 
for Appropriation

2563.9 2916.7 1855.9 2208.7 1448.5 1801.3



TABLE I

NOTES; . "Executive Budget, FY 83", Budget & Management, Office of the Governor
. From Table II-IV except property tax and "other" from "Revenue Sources' , Alaska
Department of Revenue, January 1982 with $15.0 in NPRA bonus revenue added to "other" 
for FY 82..

. 'Jhis is the figure in "Executive Budget, FY 83" increased by $400 million in 
Permanent Fund appropriations that had been deleted and reduced by $50 million 
that had been included for supplementals.

. $100 million for energy and $101.2 million for municipal aid in Ch. 92, SLA 81 
and 8.0 for senior citizen housing in Ch. 76, SLA 81.



TABLE II 
PROJECTED PETROLEUM REVENUES 

HIGH ESTIMATE 
($ Millions)

(1) (2)

Sadlerochit
Field Cost 
Settlement

(3)
"Exhibit B" 
Price for 
In-Kind Oil

(4)
Bonus from 
Royalty 
Auction

(5)
Alnukn Oil Co. 

Price 
Dispute

(6) (7) (8)

Kuparuk
Cook
Inlet TAPS

(9)
Total

(Accrual
Baala)

(10) 
Retro "Harta" 
& Windfall 
Deductions

(11)
Total
(Cash
Basle)

1

FY 81

Royalty
Severance
Petroleum Corporate 

Income Tax

1414.7
1153.3
618.6

30.0

(2 .8)

(Not used 
in tills 
analyalu)

FY 82

Royalty
Suvcrunce
Petroleum Corporate 

Income Tax

1402.2
1518.8
421.0

17.0 35.0 (60.0)

60.7 —  1505.4
26.0 —  1180.1
18.3 203.0 837.1

1491.3
1169.9
860.1

37.3 112.3
33.1 33.6
13.7 19.7 144.5

1543.8
1585.5
598.9 (215.5)

1543.8
1585.5
442.9

KY 83

Royulty 1423.7
Suvorunce 1545.3
Petroleum Corporate 224.2

Incumu Tux

<.1 83.8 102.5
74.4 35.8
14.3 6.7 80.4

1615.'
1655.5
325.6

1615.1
1655.5
393.9



TABLE III 
PROJECTED PETROLEUM REVENUES 

MEDIUM ESTIMATE 
($ Millions)

(1)

Sadlerochit

(2)

Fluid Cost 
Settlement

(3)
"Exhibit B" 
Price for 
In-Kind Oil

(4)
Bonus from 
Royalty 
Auction

(5)
Alaska Oil Co. 

Price 
Dispute

(6) (7) (8) (9) (10) (11)
Total Retro "Marts" Total 

Cook (Accrual & Windfall (Cash
Kuparuk Inlet TAPS Basis) Deductions Baals)

FY 81

Royalty 1414.7 30.0 (Not used
Severance 1153.3 —  In this
Petroleum Corporutu 618.6 (2.8) tinulysla)

Income Tax

60.7 —  1505.4
26.8 —  1180.1
18.3 203.0 837.1

1491.3
lt69.9
860.1

FY 82

Royalty 1343.3
Sevurunco 1457.0
Petroleum Corporate 413.3

Income Tux

17.0 35.0 (60.0) 32.8 
29.3
11.8

109.3
32.9
18.3 144

1477.4 
1519.2 

,5 587.9 (215.5)

1477.4
1519.2
434.7

FY B3

Royalty 1150.0
Suvurancu 1257.8
Putroleura Corporate 206.0

Incumu Tux

5.1 66.5
59.5 
10.4

90.3
32.3
4.0 80.4

1311.9
1320.5
300.8

1311.9
1320.5
372.6



(1)

Sadlerochit

TABLE XV 
PROJECTED PETROLEUM REVENUES 

LOW ESTIMATES 
($ Millions)

(2)
Field Coat 
Settlement

(3)
"Exhlblc B" 
Price for 
In-Kind Oil

(4)
Bonus from 
Royalty 
Auction

(5)
Alaska Oil 

Price 
Dispute

Co.
(6)

Kuparuk

(7)

Cook
Inlet

(8) (9)
Total 

(Accrual 
TAP'S Baals)

(10) 
Retro "Warts" 
& Windfall 
Dcductlona

(11)
Total
(Caah
Basis)

FY 81

Royalty 1414.7 30.0 (Hot used
Severance 1153.3 —  In this
Petroleum Corporate 618.6 (2.8) onalyalu)

Income Tux

60.7 —  1505.4
26.8 —  1180.1
18.3 203.0 837.1

1491.3
1169.9
860.1

FY 82

Royalty 1333.7
Severance 1446.9
Petroleum Corporate 412.0

Income Tux

17.0 35. J (60.0) 30.7 
27.4
10.8

108.9
32.8
18.1

.1465.3 
1507.1 

144.5 585.4 (215.5)

1465.3
1507.1
432.8

FY 83

Royalty 958.3
Severance r  1056.5
Petroleum Corporate 165.8

Income Tax

5.1 51.4
46.5 
7.0

81.4
29.9
1.9

1096.2 
1132.9 

80.4 255.1

1096.2
1132.9
337.7



NOTES TO TAB1.ES XI - IV:

1. Royalty - production X ln-value price X .125; source: Table VI.
FV 81 Severance - production X (invalue + field cost) X .875 working Interest X .1225 tux X EI.F; source: Table VI, except

ELF from Col. 6, Table 5 "Fiscal Analysis of the Proposed Backstop Tax LeglsluLion", Gregg Erickson, May 1981.
FY 82-83 Severance “ production X (ln-value price + field costs) X .875 X .15 tai; source: Table VI.
FY 81 Income Tax - (production X (in-value price + field costs) from Table VI ltsu royalty and severance from above less 

windfall profits tax from Table V less other deductions from "Erickson" Table 9) X (.11 + .094)/2 average tax rate.
FY 82 Income Tax - FY B1 formula X (1.0 + .39)/2 average apportionment tax collections relative to AS 4 3 . 21 .
FY 83 Income Tax “ FY 82 formula with substitution of .094 tax rate and .39 apportionment factor.

2. Field cost settlement at 42/ per barrel on 979 million burrnls of pre-1980 production and 55/ per barrel on 277 million barrels
of production for first half of calcudur 1980 compared to company charges of 64/ per burrol.

3. 50/ surcharge on ln-value price for June 1981 upplled to 28,000 Bl’l) of ln-klnd sales to Golden Vulley/North Pole for FY 82
and FY 83 and on 75,000 BPD to Alaska Oil Co. und 55,000 of royalty auction crude for first liulf of FY 82.

4. Average bonus of $2.39 on 55,000 BPD for first luilf of FY 82 plus $11 million la settlements from companies failing to tuke 30,000 BPD.

5. "Revenue Sourceu", Department of Revenue, Junuury 1982.

6. Royalty - production X ln-value Kuparuk price from Tublu VII X .125.
Severance - production X (ln-value price + field couts) X .1225 tux rule X .875 working intercut.
Income Tax » (production X (ln-value price + field custu) lean severance and royalty from ubovu lean other deductions from

"Erickson" Table 10) X (.11 + .094)/2 tux rute X (1.0 + .39)/2 apportionment fuctor for FY 82 or .094 tax rote and .39
apportionment factor for FY 83.

7. Royalty - oil production from Col. 2, Table 12 "Erickson" X (Sadlerochit ln-vuluc price plus $10 per barrel for FY 82 and FY U3
und controlled price of $13.59 for FY 01) X .125 pluo gas royalties from "Petroleum Production Revenue Forecuat", Department of
Revenue, Decemb^i 1981.

Severance - oil production X prlceu X .1225 for FY 81 or .15 for FY 02 or FY 83 X .875 working interest X (EI.F factora of . 3f for FY 81, 
.23 for FY 82, und .27 for FY 83 uu calculated from dute In "l’utrolciim Production Revenue Forucual") plus (gus severance taxes 
from "Petroleum Production Revenue Forecuut").

Income Tux “ (Oil production X price pluu gnu production X gas price frum Table 12 "Erickson" leas royalty and severance from above 
luss additional deductions from Tublu 12 "Erickson" less windfall profit tux derived from Line 5, Tublu 17 "Krickuon") X (.11 
+ .094)/2 tax ruto for FY 81 und X (1.0 + .39)/2 apportionment fuctor for FY 82 or X .094 tux rate und .39 apportionment fuctor 
for FY 83.

8. Incomu Tux - net Income from Col. 8, Table 11, "Erickson", except FY 83 eutiuiutcu which uuu $2193.7 million net Income buued on
a tariff of $6.08 to account for Exxon's reduced lurlff X (.11 + .094)/2 tax rute for l'Y 81 und X (1.0 + .39)/2 apportionment
factor for FY 82 or X .094 tux rute und .39 apportionment fuctor for FY 83.

(CONTINUED)



NOTES TO TAB1.ES II - IV (CONTINUED) i

9. Sun of columns 1 through 8.

10. Windfall profits tax of $2,016.2 million for FY 81 at an average tax rate of (.11 + ,096)/2 « $205.7 FY 81 tax benefit for 
this deduction. Tills is lugged onu quarter of a yeur to pit the benefit on a collections busis using $18.9 million
from "ErickBon" Table 17, Note 2 as the vuluo of windfall deductions for the lust quarter of FY 80.

"Warr.s" deductions for FY 81 and prior years huvo a vulue of $83 nilllon according to the Department of Revenue fiscul note
for FCCS SB 526 which la adjusted by (.11/.096) for 1/2 yeur at .11 tax rate.

In addition, there is u retroactive assessment of the .11 tax rute ugainst the first quarter of calendar 1981's collections of 
$280.3 million which would not otherwise be pickud up by lugging collections onu quurtor - (.11/.096) X 280.3 - 280.3.

All thrue items are r idjustaentu to FY 82 because tliu FY 81 cash totals in col. 11 are actual collections.

11. FY 81 - actual c oIIccl... ..
FY 82 and FY 83 royalty and severance - Col. 9.
FY 82 and FY 83 incomu tux » Col. 9 income tux lugged one quurter plus Col. 10.



TABLE V
SADLEROCHIT WINDFALL PROFIT TAX ESTIMATES

(1) (?) (3) (4) (5)

WORKING WELLHEAD PRICE PER DARRELL WINDFALL NET WINDFALL ($ MILLIONS) WINDFALL PROFITS TAX ($ MILLIONS)
INTEREST

PRODUCTION HIGH MEDIUM LOW
BASE
PRICE II1G1I MEDIUM LOW HIGH HEDIUM LOW

(Mllllono of 
Burrclu)

FY B1 A 79.2 $20.50 $20.50 $20.50 $13.69 2880.2 2880.2 2880.2 2016.2 2Q16.2 2016.2

FY U2 A79.2 20.27 19.A2 19.28 1A.92 2162.8 1818.8 1762.1 151A.0 1273.1 1233.5

FY 83 A79.2 20.80 16.80 1A.00 16.65 1680.A 60. o _ 1176.2 A2.5 _

NOTES;

1. Auunmuu p-oductIon of 1.5 million BPD luuu I/O royalty uxoinpt from windfall profltu tux.

2. From Tublo VI.

3. Tublu 7, Col. 3 "Flucul Anulyulu of lliu Propound Uuckulop Tux Lagiulutlon," GrogR Erlckuon, May 1981. 

A. (Col. 1 X (Col. 2 - Col. 3)) - (Scvurunuu tnxou from Tubluu II - IV) (Col. 2 - Col. 3)/Col. 2.

5. Col. A X .7.



ACIUAL PROJECTED

Production 
(Millions of 
Barrels)

In-Value
Royalty
Price

Field Costs 
Per Barrel

Production 
(Millions of 
Barrels

In-Value Royalty Price 

High Mod him leu
Field
Costs

FY 81

FY 82
July
August
September
October
Novailxjr
Decenber

First Half FY 02 
Second Half FY 82

'total Production

Average Prices

FY jn

First Half FY 83 
Second Half FY 03

‘total Production

Average Pci ass

552.1

47.1
47.1
45.8
46.9 
46.0 
46.7

279.6

§ 20.50

21.99
21.63
21.25
21.52
21.42
21.24

21.51

$ .58

.62

.62

.62

.62

.62

.62

.62
273.8

553.4

273.8 . 
273.0

547.6

$19.00 $17.30 $17.00

20.27 19.42 19.28

19.30 17.30 15.00
22.30 16.30 13.00

20.80 16.80 14 00

.67

.64

.67

.72

.70



NOTES:

TABLE VII 
KUPARUK CRUDE 

PROJECTED PRODUCTION AND PRICES 
FY 82-83

FY 82

Total Production 

Average Prices

Production 
(Millions) 
of Barrels

15.70

In-Value Royalty Price 

High Medium low

$19.00 $16.75 $15.63

Field
Costs

$ .64

FY 83

First Half FY 83 

Second Half FY 83 

Total Production 

Average Prices

14.60

18.25

32.85

18.75 16.75 13.63

21.75 15.75 11.63

20.42 16.19 12.52 $ .70

See text sections on "West Coast Market" and "Oil Price Scenarios". These numbers assume 
Kuparuk is sold at West Coast prices and are related to Sadlerochit as follows:

1) equal to Sadlerochit with no change in West Coast price differential;
2) 55/ less than Sadlerochit if West Coast prices drop $1.25 since Sadlerochit drops 70̂

and Kuparuk $1.25; Panama pipeline does not change the differential between the markets;
3) $1.37 less than Sadlerochit in the low case on the assumption that distressed markets

eliminate any wellhead price differential for the West Coast market.

PREPARED BY:

Legislative Finance 
2/24/82
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The Alaska Scene
Dave Hutchens 
executive director, 
Alaska Rural Electric 
Cooperative Association.

“Hydro Reform”?
A recc.it editorial in an Anchorage newspaper 

endorsed “hydro reform.” Their endorsement was 
based on a great deal of misinformation. The legisla­
ture enacted an excellent program last year for 
hydroelectric development. This program has not yet 
had time to be implemented. Rather than amending 
the present program, advocates for change should 
take the time to understand how it would work.

Before a hydro project can be built under the present 
law, it has to be proved to be the least costly alterna­
tive available to the public, on a life cycle analysis 
using real world interest costs. Only then can the 
project be included in the Energy Program for Alaska. 
The fact that consumers will pay lower rates because 
of this financing program has no part at all in the 
feasibility analysis.

The "hydro reform ” proposal the newspaper 
endorsed would greatly increase the cost of electricity 
to consumers. Using Terror Lake on Kodiak Island as 
the example, this proposal would add 3.3C per KWH to 
consumers’ bills i* the first year. This amount 
increases each year until it reaches a final level of 
more than 20<t per KWH, in addition to the costs the

consumers would pay under the present law.
Relative freedom from inflation in rates is the grea­

test natural benefit of a hydro project. Requiring rates 
to increase with inflation makes certain that this 
benefit will never be realized.

The most destructive feature of this proposal is the 
regional competition and animosity it would bring. 
Whoever gets to the public trough first would get the 
exclusive benefits of the state money that is aprop- 
riated for their project. If there isn’t enough money to 
pay for later projects, people in those areas would get 
no benefit from state money invested in earlier 
projects.

Tlie present law is fair because the costs are aver­
aged among all projects in the statewide system. Con­
sumers served by later projects will share in the 
benefits of the money appropriated to earlier projects. 
Consumers served by earlier projects will help pay the 
debt service on later projects financed by bonds after 
state money is no longer available for that purpose.

The present law provides the opportunity to finance 
new projects as they are needed, indefinitely into the 
future. Under the new proposal, only those communi­
ties getting state money now will be able to finance the 
next generation of projects 30 years from now.

Industry Comparative Data
Rural Publicly Investor-

Electric Co-op Owned Owned

35* 331 3,000*

$9.46 $40.45 $42.48
13.50% 12.00% 15.25%
13.5% 12.0% 12.9%

94% 85% 48%

$1,337 $648 . $825
4.6 . NA 35.8
$2,887 NA • $36,652

Federal Assistance 
($ Millions)

Financial Assistance 
per consumer (annuul $)

Average Interest Rate 
Effective Capital Cost3 
Borrowed Capital,

% of Total41 
Investment in Distribution 

Plant per Consumer 
Consumers per Mile of Line 
Revenue per Mile of Line
1. OMB calculation of REA insured rate less market rate times loan level.
2. Retained tax benefits (prel. data).
3. Reflecting federal assistance.
4. Proportion of capital financed and not internally generated (from depreciation, retained earnings, tax 
benefits).

Codes 32, 33, 34, 37, 3b, 39 & 45—February 1982—9



Department Of Energy
A la ska  Power Adm in is t r a t i on
P.O. Box 50
Juneau ,  A la ska  99802 February 26/ 1982

Mr. Kurt Dzinich 
Senator J. M Kerttula 
Capitol Building 
Pouch V MS 3100 
Juneau, AK 99811

Dear Mr. Dzinich:

Alaska Pouer Administration has developed a general computer 
program for comparing revenue requirements of power projects 
under various sets of repayment criteria. This program 
allows a user to look at any number of projects scheduled to 
be built in the next twenty years and calculates the annual 
revenue requirements and energy rates needed to meet these 
roqu iromcnts.

We are enclosing an abstract of the program and analyses for 
projects which may be developed in the State during the next 
twenty years. The data for the projects was obtained from 
the latest information available to APA, however/ there may 
be changes that we are not aware of. This should not affect 
the outcome ,f the analyses since the main purpose was to 
compare the different sets of repayment criteria and the 
same data was used in all the alternatives examined.

The output presented here includes analyses of revenue 
criteria in existing and proposed legislation as well as one 
representing a standard method of financing. Firm energy was 
used in each case and the rates listed for firm energy cost 
should not be construed to represent the actual energy cost 
when the projects are built. Additional costs such as 
administration and overhead have not been considered and 
they would be included in any actual rate determination.

This program was developed for APA studies/ however/ we 
would welcome its use by anyone interested in making 
comparisons of various methods of financing power projects. 
Please feel free to contact this office if you have any 
quo s t i ons.

Sincerely/

/
0/  Robert J. Cross
'/ r **̂  A  r t  m  J r .  1  4'  n i .Administrator

Enc1osures



P R O G R A M  A B S T R A C T

This program allows the user to calculate the future revenue 
requirements and energy costs for power projects financed under a 
broad range of financing criteria. The following methods may be 
selected.

1. Standard Financing (e.g. 77 for 25 years)
2. Annual Return on Investment (e.g. 107.)
3. Repayment of Investment Only (e.g. over a 20-year period)

The program reads input data on any number of projects expected to 
come on-line through the year 2005. This input data consists of 
project name/ construction costs/ OM&R costs/ energy output/ and 
on-line date. Projects may be fully loaded when brought on-line or 
they may have staged output. All costs are assumed to be January 
1702

Output consists of a schedule of projects showing on-line dates/ 
costs/ energy/ and a yearly tabulation of the revenue requirements 
and energy costs. A summary of the repayment methods follows.

■JI'AM))AI;0 FINANCING - this method allows the user to specify any 
interest rate and any period of repayment. Revenue requirements 
would include the repayment of investment based on these rates 
plus the c o s t s o f OM&R.

ANNUAL RETURN ON INVESTMENT - this method allows the user to 
specify any return on investment desired. The user has the option 
of including GM?<R costs in the annual revenue requirements or 
using the greater of a. )the annual return on investment or b. )the 
GM&R costs as the value to use for the annual revenue requirement. 
The latter option represents existing Alaska legislation.

REPAYMENT OF INVESTMENT ONLY - this method allows the user to 
specify any period for repayment of investment interest-free. An 
option allows the user to adjust future payments for inflation 
based on the Consumer Price Index —  representative of proposed 
legislation. Annual revenue requirements are hasod on the 
repayment costs plus OM&R costs.

A future inflation rate may be specified. This rate would inflate 
the construction costs for the projects to the mid-point of con­
struction while the QM?<R costs would increase at this annual rate 
thoughout the project life.



The user may use firm or average energy in the input as long as 
all projects are treated in the same manner. Using average energy 
will result in lower energy rates* however* the results are for 
comparison purposes only and are not meant to show the exact cost 
of energy. Administrative and overhead costs are not included in 
in these calculations and they would increase the cost of energy. 
The energy from the projects can also be at full load at project 
start or it may be built up over a period of years. Transmission 
facilities do not contribute to the overall production of energy 
therefore the energy associated with them is always zero.

The user also has the option of performing a present-worth study 
of the above financing methods. This analysis should only be com­
pleted if the period of study is extended through the life of the 
projects.



INFLATION
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ALASKA POWER ADMINISTRATION’
FINANCIAL ANALYSIS PROGRAM

SCHEDULE FOR PROJECTS EXAMINED

1782
CONSTRUCTION ANNUAL FIRM

COST QMStRNl. ENERGY
YEAR PROJECT NAME (*1000) (*1000) (MWH)

19132 SOLOMON GULCH ; 49, 500 280 40, 780
1933 SWAN LAKE 90, 000 690 85, 000
1984 TYEE 99, 000 1, 050 127, 000

RAILBELT INTERTIE 131,000 4, 700 0
KAKE/PETERSBURG' INTERTIE 8, 000 28 0
WEST CREEK 57, 500 750 26, 540
PRESSURE REDUCINO TURB. 10,900 225 52, 000

1985 TERROR LAKE 174,000 830 129, 000
1736 KENAI PENINSULA T/LINE /9#000 830 0

JUNEAU-HOONAH INTERTIE 21,000 585 0
TAZIMINA I 53, 600 102

CDN 000
CORDOVA INTERTIE 12,800 140 0

1988 BRADLEY LAKE 363,600 825 317, 500
1990 TAKATZ 153,000 3, 000 93, 200

BLACK BEAR - 31, OOC 133 23, 700
ALLISON CREEK 33,400 224 37, 250
TAZIMINA II 52, CJO 128 no, 000

1993 SUSITNA - WATANA 3, 700, OCO 10,000 333, 000
1794 WATANA LOAD INCR. 0 0 634, 000
1793 WATANA LOAD- INCR. 0 0 712, 000
1796 WATANA LOAD INCR. 0 * 0 541, 000
2002 SUSITNA - DEVIL CANYON 1, 300, 000 3, 400 339, 000
2003 DEVIL CANYON LOAD INCR.' 0 0 665, 000
2004 " DEVIL CANYON LOAD INCR. 0 0 747, 000
2003 DEVIL CANYON LOAD INCR. 0 0 369, 000

\1. - First year cost only; future years increased by inflation

APA - 2/82



ALASKA PC/JER ADMINISTRATION
FINANCIAL ANALYSIS PROGRAM

FUTURE INFLATION - 0*/. v,

ANNUAL REVENUE REQUIREMENTS:
07. ANNUAL RETURN ON INVESTMENT
ANNUAL OMS<R COSTS

ANNUAL -IRM
INVESTMENT REVENUE FIRM ENERGY
PAYMENT OM?<R REQUIREMENT^ ENERGY CQSTV

YEAR ($1000) ($1000) ($1000) (MWH) (c/kUh
z z z z z z z z z z i z ^ z z — ~ ~z z z z z z z z z——— — ——z z z z rsrsrs— — — rs—:n=:=r==:s

1982 0 2P0 280 40, 780 . 7
1983 0 970 970 125, 730 . 3
1984 0 7, 723 7* 723 331, 320 2. 3
1905 o • 3* 553 3* 553 460, 320 1. 9
1936 0 10* 230 10, 230 538, 320 1. 9
1987 0 10,230 10,230. 533, 320 1. 9
1903 0 11* 055 1 1, 055 355, 820 1. 3
1939 0 11* 055 11* 055 353* 320 1. 3
1990 0 14, 540 14, 34L 1, 1 17, 970 1. 3
1991 0 1 >, 540 14, 540 1, 1 19, 970 1. 3
1992 0 14* 340 14* 34 0 1, 1 19, 970 1. 3
1993 0 24, 340 24, 540 1, 6 52, 970 1. 5
1974 0 24* 540 24, 540 2, 236, 970 1. 1
1795 0 24, 540 24, 540 2, 993, 970 . 3
1976 0 24, 540 24, 540 3, 539, 970 . 7
1997 0 24* 540 24, 540 3, 539, 970 . 7
1993 0 24* 540 24, 540 3, 537, 970 . 7
1999 0 24, 540 24, 540 3, 539, 970 . 7
2000 0 24, 540 24, 540 3, 337, 970 . 7
2001 0 24, 540 24, 540 3, 539, 970 . 7
2002 0 29* 740 27* 940 4, 098, 970 . 7
2003 0 29, 940 29, 940 4, 763, 970 .6
2004 0 29* 940 29, 940 5, 510, 970 . 5
20°5 0 29* 940 29.940 6, 079, 970 . 5

444* 336 55* 739* 000 .0'

\1, - Excludes Administrative and overhead costr
\2 - If energy sales are less than firm energy available

cost will be higher
APA - 2/82



ANNUAL. REVENUE REQUIREMENTS:
THE CREATFR OF:
107. ANNUAL RETURN ON INVESTMENT 
UR ANNUAL OM?<R COSTS

ANNUAL FIRM
INVESTMENT REVENUE FIRM ENERGY '
PAYMENT QM&R REQUIREMENTS ENERGY C0ST\2

ALASKA POWER ADMINISTRATION
FINANCIAL ANALYSIS PROGRAM

FUTURE INFLATION - 07.

YEAR ($1000) ($1000) ($1000) (MWH) . (c/kWh)
— — ———— —. — — ---— —-----— ̂

1782 4, 950 280 4, 750 40, 780 12. 1
1703 13,950 770 13, 750 125, 780 11. 1
1934 44, 570 • 7, 723 44, 570 331,320 13. 5
1705 61, 770 3, 553 61, 770 460, 320 13. 5
1736 77, 130 10, 230 79, 130 533, 320 14. 7
1707 79,130 10, 230 77, 130 538, 320 14. 7
1783 115,470 11, 055 115, 470 1355, 320 13. 5
1737 115,470 11, 055 1 1 5, 470 855, 320 13. 5
1770 143,010 14, 540 143, 010 1, 1 17, 770 12. 0
1771 143, 010 14, 540 143, 010 1, 1 17, 970 12. (3
1772 143,010 14, 540 143, 010 1, 1 17, .970 12. 8
1773 513, 010 24, 540 513, 010 1, 652, 770 31. 0
1774 513, OtO 24, 540 .. 513,010 2, 236, 970 22. 4
1795 513, 010 24, 540 513, 010 2, 770, 770 17. 1
1776 513, 010 24, 540 513, OtO 3, 537, 970 14. 5
1797 513, 010 24, 540 513, CIO 3, 537, 770 14. 5
1773 513, 010 24, 540 513, 010 3, 537, 770 14. 5
177? 513, 010 24, 540 513,010 3, 537, 770 14. 3
2000 513, 010 24, 540 513, 010 3, 537, 770 14. 5
2001 513, 010 24, 540 513, 010 3, 537, 970 14. 5
2002 663, OtO 27, 740 663, 010 4, 07(3, 970 16. 2
2003 663, 010 27, 740 663, 010 4, 763, 770 13. 7
2004 663,010 29, 740 663, 010 5, 510, 970 12. 0
2005 663,010 29, 740 663, OtO 6, 079, 770 10. 9

3, 212, 880 55, 739, 000 14. 7

\ 1_ - Excludes Administrative and overhead costs
\2 - If energy sales are .less than firm energy available

cost mill be higher
APA - 2/(32
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ANNUAL REVENUE REQUIREMENTS:
REPAYMENT OF INVESTMENT ONLY IN 33. 33 Y e a r s  
(Adjusted for Inflation)

ANNUAL OM&R COSTS

ALASKA POWER ADMINISTRATION
FINANCIAL ANALYSIS PROCRAM

FUTURE I NFL A. ION - 07.

INVESTMENT •
ANNUAL
REVENUE FIRM

FIRM
ENERGY

PAYMENT OM&R REQUIREMENTNl ENERGY COST\£
YEAR (01000) (£1000) (•S1000) (MWH) ' (c/kWh)

==r= — =  ti zz r: == u: rr -- —  =r— —  ~ z z z z  zz r; zzzzzz. n= s s s  r- =  zz == tz s s  := .= =  == r= r== = : = -.a

1982 1, 485 280 1, 765 40, 780 4. 3
1983 4, 251 . 970 5, 221 125, 780 4. 2
1984 13, 627 7, 723 21, 350 331, 320 6. 4
1983 19, 411 8, 553 27, 964 460, 320 6. 1
1986 25, 344 10, 230 35, 574 533, 320 6. 6
1987 26, 365 10, 230 36, 595 538,320 6. a
1988 38, 336 1 1, 055 49,391 355, 820 5. 8
1989 39, 861 11, 055 50, 916 855, 820 5. 9
1990 49, 704 14, 540 64, 244 1, 119, 970 5. 7
1991 51, 663 14, 540 66, 203 1, 119, 970 5. 9
1992 53, 682 14, 540 68,222 1, 1 19, 970 6. 1
1993 166, 764 24, 540 191,304 1, 6 32, 970 11. 6
1994 172, 796 24, 540 197,336 2, 286, 9/0 3. 6
1993 179, 017 24, 540 203 557 2, 998, 970 6. 8
1996 135, 433 24, 540 80S' 973 3, 539, 970 5. 9
1997 192, 080 24, 540 216,620 3, 539, 970 6. 1
1993 198,891 24, 540 223,431 3, 539, 970 6. 3
1999 205, 943 24, 540 230,483 3, 539, 970 6. 5
2000 213, 182 24, 540 237,722 3, 539, 970 6. 7
2001 220, 677 24, 540 245,217 3, 539, 970 6. 9
2002 273, 419 29, 940 303,359 4, 098, 970 7. 4
2003 281, 551 29, 940 311, 491 4, 763. 970 6. 5
2004 289, 760 29, 940 319,700 5, 510, 970 5. 8
2005 298, 110 29, 940 328,050 6, 079, 970 5. 4

3, 645, 690 55, 739, 000 6. 3

\1_ - Excludes Administrative and overhead costs
\2 - If energy sales are less than firm energy available

cost mill be higher
APA - 2/82



ALASKA POWER ADMINISTRATION'
FINANCIAL ANALYSIS PROGRAM

FUTURE INFLATION - 07.

ANNUAL REVENUE REQUIREMENTS:
STANDARD FINANCING For 40 Years at 77. 
ANNUAL OMS<R COSTS

ANNUAL FIRM
INVESTMENT REVENUE FIRM ENERGY
PAYMENT OMStR REQUIREMENTNl. ENERGY C0ST\2

YEAR ($1000) ($1000) ($1000) (MWH)ZZZ  ̂ ^ ̂
(c/kWh)

1992
~ ~ ~ ~ “ ~ ZZ — ~ ZZ —

3, 713 200
z z m ~ z z ~ ns — — ~ ~ ~ — — “— —

3, 993 40, 730 9. 0
1983 10, 464 970 11, 434 125, 700 9. 1
1984 33, 447 7, 723 41, 170 331, 320 12. 4
1995 46,498 1 8, 553 55, 051 460, 320 12. 0
1986 59, 355 10, 230 69,535 533, 320 12. 9
1797 59,355 10, 230 69,535 538, 320 12. 9
1999 86,620 11, 055 97, 603 355, 320 11. 4
1999 86,620 11, 055 97, 683 855, 020 11. 4
1970 107, 271 14,540 121,811 1, 1 19, 970 10. 9
1991 107,271 14, 540 121, 811 1, 119,970 10. 9
1992 107,271 14,540 121, 811 1, 1 19, 970 10. 9
1993 304,804 24,540 409,344 1, 652, 970 24. 3
1994 304,004 24,540 409,344 2, 236, 970 17. 9
1995 304,804 24, 540 409, 344 2, 990, 970 13. 6
1996 304,004 24, 540 409,344 3, 539, 970 11. 6
1997 304, 804 24, 540 409,344 3, 539, 970 11. 6
1998 304,004 24,540 409,344 3, 539, 970 11. 6
1999 304, 304 24,540 409,344 3, 539, 970 11. 6
2000 384, 304 24, 540 409,344 3, 539, 970 11. 6
2001 304, 004 24, 540 409,344 3, 539, 970 11. 6
2002 497,310 29, 940 527,258 4, 093, 970 12. 9
2003 497,318 29, 940 527, 258 4, 763, 970 11. 1
2004 497,318 29, 940 527,258 5, 510, 970 9. 6
2005 497,318 29, 940 527, 258 6, 079, 970 0. 7
r s m s r r  — — — s s s s r s s r s r s i s i s s s s s s s s s s s i s s s j s s s s s s s s r  — . S r r  — s —c: ~  —— rr^- — s  —

6i 604» 747 05, 739,000 11.8'

\1. - Excludes Administrative and overhead costs
\2 -- If energy sales are less than firm energy available

cost mill be higher
APA - 2/92
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