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R e g u l a t i  ons

T h i s  D e p a r t m e n t  has r e v i e w e d  the s e c o n d  d r a f t  of  the  p r o p o s e d  

r e g u l a t i o n s  g o v e r n i n g  * i s h  a n d  w i l d l i f e  h a b i t a t  p r o t e c t i o n  
an d s u b m i t s  the f o l l o w i n g  c o m m e n t s :

1. We e n d o r s e  the c o n c e p t  of s t a n d a r d i z i n g  p r o c e d u r e s  to 

i n c r e a s e  p r e d i c t a b i l i t y  an d  c o n s i s t e n c y  in th e  d e p a r t m e n t ' s  

p e r m i t t i n g  role. S u b s t a n t i v e  c o n c e r n s  an d  e d i t o r i a l  
c h a n g e s  to the p r e l i m i n a r y  d r a f t  w e r e  p r o v i d e d  to the 

D e p a r t m e n t  of F i s h  an d  G a m e  at o u r  J a n u a r y  m e e t i n g .
M a n y  of t h o s e  p o i n t s  r e m a i n  u n a d d r e s s e d  in th e c u r r e n t  

d r a f t .  In t h o s e  i n s t a n c e s ,  we  h a v e  i n d i c a t e d  d i r e c t l y  

on the d r a f t  c o p y  ou r r e c o l l e c t i o n  of the c o n t e n t  of 

t h o s e  c o m m e n t s .

2. Th e a u t h o r i t i e s  u n d e r  w h i c h  t h e s e  r e g u l a t i o n s  a r e  p r o m u l ­

g a t e d  are o f t e n  ve ry  b r o a d  a n d  g e n e r a l  an d  t h u s  o p e n  to 

i n t e r p r e t a t i o n .  We u n d e r s t a n d  ar a t t o r n e y  G e n e r a l ' s  

o p i n i o n  has b e e n  i s s u e d  w h i c h  c l a r i f i e s  th e a u t h o r i t y  of 

t he C o m m i s s i o n e r  of the D e p a r t m e n t  of F 1 sh a n d  G a m e  to 

c o v e r  any i m p e d i n g  a c t i v i t i e s  fo r all l a k e s ,  s t r e a m s  an d  
r i v e r s  f r e q u e n t e d  by n o n - a n a d r o m o u s  fish. We h a v e  a t ­

t e m p t e d  to c l a r i f y  5 A A C  9 5 . 0 2 0  to e l i m i n a t e  any  c o n f u s i o n  

t h a t  m a y  be c a u s e d  on w h e t h e r  th e s e c t i o n  a p p l i e s  to 
n o n - i m p e d i n g  a c t i v i t i e s .

3. We u n d e r s t a n d  t h a t  a fi s c a l  n o t e  will  be s u b m i t t e d  w i t h  

th e u n i f o r m  p r o c e d u r e s  r e g u l a t i o n s  c o v e r i n g  n o t i f i c a t i o n  

a n d  ap p e a l  r e q u i r e m e n t s  l i s t e d  in t h e  p r o p o s e d  h a b i t a t  

r e g u l a t i o n s .  S h o u l d  o t h e r  i n c r e m e n t e d  c o s t s  r e s u l t  f r o m  
I m p l e m e n t i n g  t h e s e  r e g u l a t i o n s ,  a fi sc al  n o t e  s h o u l d  be 

a t t a c h e d .

4. C o o r d i n a t i o n  of the D e p a r t m e n t  of E n v i r o n m e n t a l  
C o n s e r v a t i o n ' s  401 c e r t i f i c a t i o n  p r o c e s s  w i t h  the h a b i t a t  
p r o t e c t i o n  p e r m i t  p r o c e s s  is e s s e n t i a l  to c l a r i f y  r e s p o n ­

s i b i l i t i e s  fo r w a t e r  q u a l i t y  a n d  e n s u r e  t h a t  b o t h  a g e n c i e s  

- i s s u e  t h e i r  r e s p e c t i v e  a u t h o r i z a t i o n s  w i t h  n o n - c o n f l i c t i n g
c o n d i t i o n s  for a c t i v i t i e s  1n w a t e r b o d i e s  c o v e r e d  under 

T i t l e  16. B o t h  a g e n c i e s  n e e d  to w o r k  on th is  m e c h a n i s m .
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5. T h e  g e n e r a l  p e r m i t  p r o v i s i o n s  ( S e c t i o n  0 7 0  (2)) 

s h o u l d  i n c l u d e  a m e c h a n i s m  to a l l o w  c r o s s i n g s  

e s t a b l i s h e d  at a l a t e r  d a t e  to fall u n d e r  the g e n e r a l  
s c h e m e .  T h i s  w o u l d  a v o i d  the n e e d  to f o r m a l l y  a m e n d  

th e r e g u l a t i o n s  if an d  w h e n  s u c h  a r e a s  ar e d e s i g n a t e d .

6. " H a z a r d o u s  c h e m i c a l s "  s h o u l d  be i n c l u d e d  in the

d e f i n i t i o n  s e c t i o n  a n d  s h o u l d  be d e f i n e d  to m e a n  

t h o s e  w a s t e s  ? n d  s u b s t a n c e s  l i s t e d  in the F e d e r a l  
S o l i d  W a s t e  D i s p o s a l  A c t  (PL 9 4 - 5 8 0 ) .

We a p p r e c i a t e  t h i s  o p p o r t u n i t y  to c o m m e n t  on t h e  p r o p o s e d  

r e g u l a t i o n s  a n d  we h o p e  t h a t  c o n s i d e r a t i o n  will  be g i v e n  
to o u r  r e c o m m e n d a t i o n s .

E n e l o s u r e s

cc: C. D e m i n g  C o w l e s ,  Dep. C o m . ,  DE C

D e e n a  H e n k i n s ,  E Q M , DEC 

D i c k  M a r c u m ,  M & T A , DEC 

Paul B a t e m a n ,  NRO , D EC  
D o u g  R e d b u r n ,  M & T A ,  DEC 

Paul O ' B r i e n ,  M & T A , DEC
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T h e  H o n o r a b l e  B e t t y e  F a h r  n ik a m p
C h a i r m a n  S e n a t e  N a t u r a l  R e s o u r c e s  C o m m i t t e e
P o u c h  V
Ju ne au , A l a s k a  9 9 3 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

T h e  A l a s k a  L o g g e r s  A s s o c i a t i o n  (ALA) r e c o m m e n d s  
t h a t  y o u  c o n s i d e r  m a k i n g  c e r t a i n  . c h a n g e s  t o  t h e  A l a s k a  
F o r e s t  P r a c t i c e s  A c t  a n d  t h e  a u t h o r i t y  o f  -the A l a s k a
D e p a r t m e n t  o f  F i s h  a n d  G a m e  (A D F&G ) a n d  t h e  B o a r d s  o f  F i s h  
ant: Ga me.  T h e  p r o p o s e d  c h a n g e s  e f f e c t  t h e  r e g u l a t i o n  o f  
t i m b e r  h a r v e s t  a c t i v i t i e s  u p l a n d  o f  t h e  n a t u r a l  f l o w  ar 1 
b e d s  o f  s t r e a m s ,  l a k e s  a n d  r i v e r s

A D F & G ' s  a u t h o r i t y  t o  r e g u l a t e  t i m b e r  h a r v e s t  o r
o t h e r  a c t i v i t i e s  is l i m i t e d  t o  t h a t  s e t  f o r t h  A S
1 6 . 0 5 . 3 7 0 ( b )  w h i c h  p r o v i d e s  a s  f o l l o w s :

• i

"If a p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  d e s i r e s  t o  
c o n s t r u c t  a h y d r a u l i c  p r o j e c t  o r  u s e ,  d i v e r t ,
o b s t r u c t ,  p o l l u t e ,  o r  c h a n g e  t h e  n a t u r a l  f l o w  o r  
b e d  .'if a s p e c i f i e d  r i v e r ,  l a k e  o r  s t r e a m ,  o r  t o  u s e  
w h e e l s ,  cra ct e d,  o r  e x c a v a t i n g  e q u i p m e n t  o r  l o g  
d r a g g i n g  e q u i p m e n t  in  t h e  b e d  o f  a s p e c i f i e d  r i v e r ,  
lake o r  s t re am , t h e  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
s h a l l  n o t i f y  t h e  c o m m i s s i o n e r  o f  t h i s  i n t e n t i o n
b e f o r e  t h e  b e g i n n i n g  o f  t h e  c o n s t r u c t i o n  o r  u s e . "

A s  c a n  b e  s ee n, A D F & G ' s  a u t h o r i t y  i s l i m i t e d  t o  s t r e a m s  
s p e c i f i e d  u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) .  T h i s  a u t h o r i t y  is  f u r t h e r  
l i m i t e d  t o  s i t u a t i o n s  w h e r e  a p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
" d e s i r e s "  t o  "use, d i v e r t ,  o b s t r u c t ,  p o l l u t e  o r  c h a n g e "  t h e  

" n a t u r a l  f l o w  o r  b e d "  o f  a " s p e c i f i e d  r i v e r ,  l a k e ,  o r  
s t r e a m . "  A s  c a n  b e  seen, n o  a u t h o r i t y  w h a t s o e v e r  h a s  b e e n

 g i v e n  t o  A D F & G  u p l a n d  o f  t h e  '.'natural f l o w  o r  b e d "  o f  a --------------
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s p e c i f i e d  ri ver , l a k e  o r  s tr e am . T h e  i s s u e  a r i s e s  as  a 
r e s u l t  o f  A D F & G ' s  o n - g o i n g  a t t e m p t  t o  p r o m u l g a t e  h a b i t a t  
r e g u l a t i o n s  w h i c h  a r e  p r e s e n t l y  in d r a f t .  T h e s e  r e g u l a t i o n s  

w o u l d  r e q u i r e  a h a b i t a t  p e r m i t  f o r  a c t i v i t i e s  w i t h i n  t h e  
f l o o d  p l a i n  o f  ri v e r s ,  l a k e s  a n d  s t r e a m s  f r e q u e n t e d  b y  f i s h  
as w e l l  as t h e  t r i b u t a r i e s  o f  s u c h  s t r e a m s .  In o t h e r  w o r d s ,  
A D F & G  i s a t t e m p t i n g  t o  u s e  AS  1 6 . 0 5 . 8 7 0 ( b )  as a u t h o r i t y  t o  
r e g u l a t e  u p l a n d  o f  " t h e  n a t u r a l  f l o w  o r  b e d "  a n d  i s  
a t t e m p t i n g  t o  e x t e n d  i t s  c o n t r o l  b e y o n d  s p e c i f i e d  s t r e a m s  t o  
s t r e a m s  f r e q u e n t e d  b y  fish. ( E n c l o s e d  as E x h i b i t  A  i s  o u r  
r e s p o n s e  t o  t h e  d r a f t  r e g u l a t i o n s . )

W e  a c c e p t  t h e  p r o p o s i t i o n  t h a t  A D F & G  s h o u l d  h a v e  
a u t h o r i t y  t o  p r o t e c t  f i s h  a n d  g a m e  f r o m  p r o b l e m s  w h i c h  m a y  
b e  c a u s e d  b y  t i m b e r  h a r v e s t  a c t i v i t i e s .  U s i n g  a 
p r o f e s s i o n a l  m a n a g e m e n t  a p p r o a c h ,  w h i c h  m a x i m i z e s  u s e  o f  t h e  
e x p e r t i s e  o f  o u r  o p e r a t o r s ,  A D F & G 's b i o l o g i s t s  a n d  o t h e r  
e x p e r t s ,  w e  h a v e  d o n e  a g o o d  job  o f  r e s o u r c e  p r o t e c t i o n .  
W h a t  we  o b j e c t  t o  is t h e  c h a n g e  in  m a n a g e m e n t  d i r e c t i o n  
w h i c h  t h e  h a b i t a t  r e g u l a t i o n s  r e f l e c t s .  F o r  r e a s o n s  w h i c h  
w e  d o  n o t  u n d e r s t a n d ,  A D F & G  is s e e k i n g  t o  m o v e  t o  a h i g h l y  

p r e s c r i p t i v e  a p p r o a c h  d e s i g n e d  to  s p e l l  o u t  in  c o o k b o o k - 
fashioi h o w  e a c h  a s p e c t  o f  i n d u s t r i a l  a c t i v i t i e s  s h o u l d  
t a k e  pl^.ce on  l a n d s  e x t e n d i n g  to  t h e  f l o o d  p l a i n .  W e  o b j e c t  
t o  t h i s  c h a n g e  a n d  t o  t h e  u n n e c e s s a r y  b u r e a u c r a t i c  
r e q u i r e m e n t  t h a t  we  o b t a i n  a h a b i t a t  p e r m i t  f r o m  A D F & G  f o r  
e a c h  a s p e c t  o f  o u r  o p e r a t i o n s .  S u c h  a n  a p p r o a c h  b y  A D F & G  
r u n s  d i r e c t l y  c o u n t e r  t o  t h e  G o v e r n o r ' s  r e g u l a t o r y  r e f o r m  
e f f o r t .

F u r t h e r m o r e ,  t h e  A l a s k a  L e g i s l a t u r e  s p e c i f i c a l l y  
r e j e c t e d  t h e  p r i o r  a p p r o v a l  s y s t e m  p r o p o s e d  b y  t h e  H a m m o n d  
A d m i n i s t r a t i o n  f o r  F o r e s t  P r a c t i c e s  in f a v o r  o f  a n o t i f i­

c a t i o n  s y s t e m .  In  o t h e r  wo r ds , u n d e r  t h e  L e g i s l a t u r e ' s  
a p p r o a c h ,  a n  o p e r a t o r  s i m p l y  h a s  t o  n o t i f y  t h e  a g e n c i e s  30 
d a y s  in  a d v a n c e  o f  h i s  o p e r a t i o n s  in o r d e r  t o  u n d e r t a k e  
t he m. U n d e r  t h e  h a b i t a t  r e g u l a t i o n s ,  a h a b i t a t  p e r m i t  w i l l  
b e  r e q u i r e d  o f  a n  o p e r a t o r  w h e n  h e  o r  s h e  s e e k s  t o  h a r v e s t  
t i m b e r  in  S o u t h e a s t  A l a s k a ,  s i n c e  so  m u c h  of  t h i s  a r e a  is 
w i t h i n  t h e  f l o o d  p l a i n .  T h i s  h a b i t a t  p e r m i t  r e q u i r e s  p r i o r  
a p p r o v a l  b y  A D F & G  b e f o r e  o p e r a t i o n s  c a n  b e g i n .  A c c o r d i n g l y ,  
contrary, t o  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  as e x p r e s s e d  i n  
t h e  A l a s k a  F o r e s t  P r a c t i c e s  A c t ,  A D F & G ,  t h r o u g h  i t s  
r e g u l a t o r y  a u t h o r i t y  a l o n e ,  is c r e a t i n g  a p r i o r  a p p r o v a l  
syct-em.
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It h a s  b e e n  a c a r d i n a l  p r i n c i p l e  o f  t h e  ALA. a n d  
o t h e r s  w i t h  w h o m  w e  h a v e  b e e n  w o r k i n g  o n  t h e  F o r e s t  P r a c t i c e  j
A c t  t o  s e t  u p  o n e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  s u c h  t h a t  
a n  o p e r a t o r  w i l l  h a v e  t o  l o o k  a t  o n l y  o n e  s e t  o f  r e g u l a t i o n s  
t o  k n o w  w h a t  is r e q u i r e d  o f  h i m  o r  h e r .  D N R  a n d  D E C  "have 
c o o p e r a t e d  w i t h  us in t h i s  r e g a r d  b y  j o i n t l y  p r o m u l g a t i n g  

r e g u l a t i o n s  w i t h  r e s p e c t  t o  t i m b e r  h a r v e s t .  T h e  C o a s t a l  
M a n a g e m e n t  A c t  r e g u l a t i o n s  r e g a r d i n g  f o r e s t r y  h a v e  b e e n  p r e ­
e m p t i n g  D K R ' s  f o r e s t  p r a c t i c e  r e g u l a t i o n s  a s  i s  r e q u i r e d  b y  
t h e  F o r e s t  P r a c t i c e ?  Act.  T h us , A D F & G  b y  i t s  r e g u l a t i o n s  
w i l l  b e  t h e  o n l y  n o n - c o o p e r a t i v e  a g e n c y .  A  s i t u a t i o n  w h i c h  
r e q u i r e s  t h e  t i m b e r  o p e r a t o r  t o  l o o k  a t  s e v e r a l  s e t s  o f  
r e g u l a t i o n s  t o  d e t e r m i n e  w h a t  t h e  r e q u i r e m e n t s  a r e  w i l l  o n l y  
c r e a t e  c o n f u s i o n  i n  t h e  o p e r a t o r s  a n d  i n  f a c t  p r e v e n t  u s  a l l  
f r o m  o b t a i n i n g  t h e  p r o t e c t i o n  w e  w a n t  f o r  t h e  v a r i o u s  o t h e r  ^
r e s o u r c e s .  j

W e  r e c o m m e n d  t h a t  t h e r e  b e  c h a n g e s  m a d e  t o  A S  j

4 1 . 1 7 . 0 1 0  e t . s e a . (the F o r e s t  P r a c t i c e s  A c t )  a n d  t o  A S  
1 6 . 0 5 . 3 7 0( ( A D F & G ' s  a u t h o r i t y )  w h i c h  w o u l d ,  o n  t h e  o n e  h a n d ,  
g i v e  A D F & G  t h e  a u t h o r i t y  p r o t e c t  f i s h  a n d  g a m e  h a b i t a t .  O n  

t h e  o t h e r  h a n d ,  t o  t h e  e x t e n t  i':s r e g u l a t i o n s  i m p a c t  t i m b e r  
h a r v e s t  a c t i v i t i e s ,  A D F & G  s h o u l d  b e  r e q u i r e d  t o  c o o r d i n a t e  
i t s  r e g u l a t i o n s  i n t o  o n e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  
(as t h e  o t h e r  S t a t e  r e g u l a t o r y  a g e n c i e s  h a v e  d o n e  i n
r e s p o n s e  t o  t h e  l e g i s l a t i v e  m a n d a t e  ~ e t  f o r t h  i n  t h e  F o r e s t
P r a c t i c e s  A c t ) .

T o  e f f e c t  t h i s  c o m p r o m i s e  w e  p r o p o s e  t h e  f o l l o w i n g  
c h a n g e s  t o  t h e  law:

• i
1. A S  1 6 . 0 5 . 8 7 0 ( b )  w o u l d  b e  a m e n d e d  t o  r e a d  a s  

f o l l o w s :  " W i t h ,  t h e  e x c e p t i o n  o f  p e r s o n  o r  g o v e r n m e n t a l  j

a g e n c y  s u b j e c t  t o  A S  4 1 . 1 7 . 0 1 0  e t . seq. ..." ( e v e r y t h i n  j
e l s e  i n  s u b s e c t i o n  (b) w o u l d  r e m a i n  t h e  s a m e ) .

T h i s  c h a n g e  w o u l d  e x c e p t  t h o s e  i n v o l v e d  in t h e  
f o r e s t  i n d u s t r y  f r o m  w h a t e v e r  r u l e m a k i n g  a u t h o r i t y  A D F & G  
m i g h t  h a v e  u n d e r  A S  1 6 . 0 5 . 8 7 0 .  T h e  f o l l o w i n g  c h a n g e s  i n  AS
4 1 . 1 7 . 0 1 0  w o u l d  b e  d e s i g n e d  t o  a l l o w  r e g u l a t i o n  o f  t h e  
f o r e s t  i n d u s t r y  b y  A D F & G  t h r o u g h  t h e  p r o v i s i o n s  o f  t h e  
.Forest P r a c t i c e s  Act. T h i s  w i l l  c a u s e  a l l  r e g u l a t i o n s  

c o n c e r n i n g  t i m b e r  h a r v e s t  t o  b e  p u t  in  o n e  c o m p r e h e n s i v e  s e t  
o f  r e g u l a t i o n s .

2. A  n e w  s u b s e c t i o n  t o  A S  4 1 . 1 7 . 0 1 0  " D e c l a r a t i o n  
o f  I n t e n t "  w o u l d  b e  p u t  i n  a s  s u b s e c t i o n  5 a n d  p r e s e n t  
s u b s e c t i o n s  5 a n d  6 w o u l d  b e  r e n u m b e r e d  as s u b s e c t i o n s  6  a n d

•7 r e s p e c t i v e l y .  T h e  n e w  s u b s e c t i o n  w o u l d  r e a d  a s  f o l l o w s :  --------



T h
M a r c h  24, 
P a g e  F o u r

" G o v e r n m e n t  a d m i r i s t r a t i o n  o f  t i m b e r  " h a r v e s t  
a c t i v i t i e s  s h o u l d  c o m b i n e  t h e  r e g u l a t o r y  m e a s u r e s  
o f  a l l  a g e n c i e s  c o n c e r n e d  w i t h  t i m b e r  h a r v e s t  
a c t i v i t i e s  i n t o  o n e  c o m p r e h e n s i v e  r e g u l a t o r y  s c h e m e  
w h i c h  i n c l u d e s  r e g u l a t i o n s  u n d e r  t h i s  c h a p t e r ,  
T i t l e  15, a n d  o t h e r  a g e n c y  a u t h o r i z i n g  s t a t u t e s  a s  
p r o v i d e d  h e r e i n ;  "

3. A S 4 1 . 1 7 . 0 2 0 .  " D i v i s i o n  o f  F o r e s t  L a n d  a n d  
W a t e r  M a n a g e m e n t  E s t a b l i s h e d "  w o u l d  b e  a m e n d e d  t o  i n c l u d e  a 
n e w  s u b s e c t i o n  (h) a n d  p r e s e n t  s u b s e c t i o n  ( h ) , (j), (k) , a n d
( 1 ) w o u l d  b e  r e l e t t e r e d  as  s u b s e c t i o n s  (i), (j), (k) a n d  ( 1 ) 

r e s p e c t i v e l y .  T h e  n e w  s u b s e c t i o n  (h) w o u l d  r e a d  as  f o l l o w s :

" T h e  c o m m i s s i o n e r  a n d  t h e  c o m m i s s i o n e r  o f  F i s h  a n d  
G a m e  s h a l l  w o r k  c o o p e r a t i v e l y  t o  p r o t e c t  t h e  f i s h  
a n d  w i l d l i f e  r e s o u r c e s  o f  t h e  s t a t e  f r o m  t h e  
. a d v e r s e • c o n s e q u e n c e s  o f  a c t i v i t i e s  u n d e r  t h i s  
c h a p t e r .  A l l  r e g u l a t i o n s  c o n c e r n i n g  t h e  p r o t e c t i o n  
o f  f i s h  a n d  w i l d l i f e  on  f o r e s t  l a n d  s h a l l  b e  in 
a c c o r d a n c e  w i t h  t h e  c o n c e p t  o f  p r o f e s s i o n a l  m a n a g e ­

m e n t  as o p p o s e d  t o  m a n a g e m e n t  b y  p r e s c r i p t i o n s  a n d  
s h a l l  b e  p r o m u l g a t e d  u n d e r  a n d  in  a c c o r d a n c e  w i t h  
t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r . "

4. T h e  p r e s e n t  s u b s e c t i o n  (i) ( w h i c h  s h a l l  b e  
r e l e t t e r e d  as  s u b s e c t i o n  (k) in  a c c o r d a n c e  w i t h  t h e  c h a n g e  
r e q u e s t e d  in  n u m b e r  3) s h a l l  b e  a m e n d e d  t o  r e a d  as  f o l l o w s :

" N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  t h i s  
c h a p t e r ,  t h e  c o m m i s s i o n e r  m a y  n o t  e m p l o y  t h e  
a u t h o r i t y  v e s t e d  b y  t h i s  c h a p t e r  s o  a s t o  d u p l i c a t e  
o r  p r e e m p t  t h e  s t a t u t o r y  a u t h o r i t y  o f  o t h e r  
a g e n c i e s  t o  a d o p t  r e g u l a t i o n s  o r u n d e r t a k e  o t h e r  
a d m i n i s t r a t i v e  a c t i o n s  g o v e r n i n g  r e s o u r c e s ,  v a l u e s ,  
o r  a c t i v i t i e s  o n  f o r e s t  l a n d  e x c e p t  f o r  (1 ) r e g u l a ­
t i o n s  u n d e r  t h e  C o a s t a l  Z o n e  M a n a g e m e n t  A c t ,  (2) 
r e g u l a t i o n s  pro' a c t i n g  f i s h  a n d  g a m e  p r e p a r e d  i n  
c o o p e r a t i o n  w i t h  t h e  c o m m i s s i o n e r  o f  F i s h  a n d  G a m e ,  
a n d  (3) i f  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n ,  r e g u l a t i o n s  r e l a t i n g  t o  
c o n t r o l  o f  n o n - p o i n t  s o u r c e  p o l l u t i o n . "

•  t

5. A S  4 1 . 1 7 . 0 8 0  w o u l d  b e  a m e n d e d  b y  a d d i n g  a n e w  
p a r a g r a p h  (a)(7) w h i c h  w o u l d  r e a d  a s  f o l l o w s :

" P r o j e c t i o n  o f  f i s h  a n d  g a m e  a s  d e t e r m i n e d  i n  
c o o p e r a t i o n  w i t h  t h e  c o m m i s s i o n e r  o f  F i s h  a n d  

"’"G a m e ." ..............  .......



C o n c l u s i o n .

T h a n k  y o u  v e r y  m u c h  C o r t h e  o p p o r t u n i t y  t o  o f f e r  

t h e s e  a m e n d m e n t s .  W e  i n t e n d  t o  u s e  a l l  l a w f u l  m e a s u r e s  t o  
p r e v e n t  i m p l e m e n t a t i o n  o f  t h e  h a b i t a t  r e g u l a t i o n s  p r o m u l ­
g a t e d  b y  A D F & G  u n d e r  A S  1 6 . 0 5 . 8 7 0  f o r  t h e  r e a s o n s  s e t  f o r t h  

i n  t h e  a t t a c h e d  l e t t e r  t o  Mr. D i c k  L o g a n .  H o w e v e r ,  w e  j o i n  
w i t h  t h e  h a b i t a t  s e c t i o n  o f  A D F & G  i n  s e e k i n g  t o  a s s u r e  t h a t  
t h e r e  is a d e q u a t e  p r o t e c t i o n  f o r  f i s h  a n d  g a m e  r e s o u r c e s  o f  

t h e  State. W e  t h i n k  t h e  p r o p o s a l s  m a d e  h e r e i n  w i l l  a l l o w  
r e a s o n a b l e  c o o  d i n a t i o n  o f  t h e  t w o  a c t i v i t i e s  w i t h i n  a 
s i n g l e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  f o r  f o r e s t r y .  W e  
w o u l d  l i k e  t o  m e e t  w i t h  y o u  o n  t h i s  as  s o o n  a s  p o s s i b l e .

V e r y  t r u l y  y o u r s ,

J a me s F. C l a r k

J F C : sd
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D e a r  Dick:

T h i s  is in b e h a l f  o f  t h e  A l a s k a  L o g g e r s  A s s o c i a t i o n  
(ALA) in r e s p o n s e  t o  t h e  p r o p o s e d  r e g u l a t i o n s  g o v e r n i n g  f i s h  
a n d  g a m e  h a b i t a t  p r o t e c t i o n .  W e a r e  e x t r e m e l y  d i s a p p o i n t e d  
w i t h  t h e  d r a f t  r e g u l a t i o n s .  F o r  y e a r s  w e  h a v e  h a d  a g o o d  J
w o r k i n g  r e l a t i o n s h i p  w i t h  you, h a v e  m a i n t a i n e d  h i g h  e n v i r o n­
m e n t a l  s t a n d a r d s  in  o u r  i n d u s t r y ,  a n d  h a v e  p r o t e c t e d  o t h e r  
r e s o u r c e s  b y  r e l y i n g  u p o n  t h e  a p p l i c a t i o n  o f  p r o f e s s i o n a l  
m a n a g e m e n t  ( y o u r s ,  o u r s  a n d  o t h e r s )  o f  o n  t h e  g r o u n d  
d e c i s i o n s .  Yo u  a r e  n o w  a s s a u l t i n g  t h i s  w o r k i n g  s y s t e m  w i t h  
a c o m p l e t e  t u r n - a b o u t  in m a n a g e m e n t  p h i l o s o p h y :  y o u  a r e
s e e k i n g  to  r e p l a c e  p r o f e s s i o n a l  m a n a g e m e n t  w i t h  a n e w  s y s t e m  
o f  c o m p l e x  a n d  b u r d e n s o m e  p r e s c r i p t i o n s .  W h y ?  W e  f e e l  t h a t  
t h e s e  r e g u l a t i o n s  a s a p p l i e d  t o  t i m b e r  h a r v e s t i n g  v i o l a t e  
t h e  F o r e s t  P r a c t i c e s  A c t  e n d  in a n y  e v e n t  g o  f a r  b e y o n d  t he  
a u t h o r i t y  w h i c h  th e L e g i s l a t u r e  g a v e  th e  A l a s k a  D e p a r t m e n t  
o f  F i s h  a n d  G a m e  ( A D F & G ) a n d  t h o  B o a r d s  o f  F i s h  a n d  G a m e  in 
T i t l e  lo.

As  w e  m e n t i o n e d  t o  y o u  in o u r  l e t t e r  o f  J a n u a r y  6 ,
1931, in r e s p o n s e  t o t h e  p r e l i m i n a r y  d ra f t ,  it  is A L A  p o l i c y  
t h a t  f o r e s t  p r a c t i c e  r e g u l a t i o n s ,  s u c h  as these, b e  or.e 
c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  c o o r d i n a t e d  t h r o u g h  o n e  
s t a t e  ag e n c y .  T h i s  p r i n c i p l e  w a s  r e c o g n i z e d  in t h e  S t a t e  
F o r e s t  P r a c t i c e s  A c t  w h e r e i n  C o a s t a l  Z o n e  M a n a g e m e n t  A c t  
r e g u l a t i o n s  i m p a c t i n g  f o r e s t r y  an d  t h e  n o n - p o i n t  p o l l u t i o n  
a u t h o r i t y  o f  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
( DE C) , as  f o u n d  in S e c t i o n  2 0 3  o f  t h e  F e d e r a l  W a t e r

 P o l l u t i o n  C o n t r o l  Act, w e r e  i n t e g r a t e d  i n t o  t h e  r u l e m a k i n g  . ------ _
—  p r o c e s s  w h i c h  r e s u l t e d  in  S t a t e  F o r e s t  P r a c t i c e  A c t  r e g u - --------------



latinns. Wc b e l i e v e  t h a t  as a p o l i c y  m a t t e r  t h e s e  r e g u l a­
t i o n s  s h o u l d  a l s o  b e  i n t e g r a t e d  w i t h  th e F o r e s t  P r a c t i c e s  
A c t  r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  D e p a r t m e n t  o f N a t u r a l  
R e s o u r c e s  (DN  R ). T h i s  w i l l  p r o v i d e  t i m b e r  o p e r a t o r s ,  
r e g u l a t i n g  a g e n c i e s  a n d  t h e  p u b l i c  w i t h  o n l y  o n e  se t o f 
r e g u l a t i o n s  r e g a r d i n g  f o r e s t  p r a c t i c e s .  In t h i s  way,  t h e  
t i m b e r  o p e r a t o r ,  th e  r e g u l a t i n g  a g e n c y  a n d  t h e  p u b l i c  w i l l  
k n o w  w h a t  is r e q u i r e d  o f t h e  o p e r a t o r .  S u c h  i n t e g r a t i o n  c a n  
b e  a c c o m p l i s h e d  e i t h e r  t h r o u g h  c o o p e r a t i o n  w i t h  t h e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC), i n  u t i l i z i n g  
t h e  p r o v i s i o n s  o f  S e c t i o n  208 (b ) o f  t h e  W a t e r  P o l l u t i o n  
C o n t r o l  Ac t  d i s c u s s e d  be l o w ,  o r  t h r o u g h  a m e n d m e n t s  t o  t h e  
S t a t e  F o r e s t  P r a c t i c e s  A c t  a t t a c h e d  h e r e t o  as E x h i b i t  A.

S ec on d l y ,  t h e s e  r e g u l a t i o n s ,  as w r i t t e n ,  v i o l a t e  
t h e  F o r e s t  P r a c t i c e s  Act. T h e  F o r e s t  P r a c t i c e s  A c t  as 
o r i g i n a l l y  p r o p o s e d  b y  t h e  G o v e r n o r  w a s  a p r i o r  a p p r o v a l  
system, i . e . , D N R  h a d  t o  a p p r o v e  t h e  t i m b e r  h a r v e s t  p l a n  
b e f o r e  o p e r a t i o n s  c o u l d  c o m m e n c e .  T h e  L e g i s l a t u r e  s p e c i­
f i c a l l y  c h a n g e d  t h i s  t o  a n o t i f i c a t i o n  system, i . e . , th e  
o p e r a t o r  m e r e l y  h a d  t o  n o t i f y  D N R  t h a t  it w o u l d  b e g i n  
o p e r a t i o n s  in t h i r t y  days. T h e  l a w  p r o v i d e s  s t a n d a r d s  an d  
g u i d e l i n e s  w n i c h  a n y o n e  d e s i r i n g  t o  h a r v e s t  t i m b e r  h a s  t o  
obey, b u t  a.s stated, t h e  L e g i s l a t u r e  s p e c i f i c a l l y  r e j e c t e d  
t h e  p e r m i t  a p p r o a c h .

T h e r e  is n o  w a y  u n d e r  t h e s e  d r a f t  r e g u l a t i o n s  t h a t  
t i m b e r  h a r v e s t i n g  a c t i v i t i e s  c o u l d  b e  u n d e r t a k e n  w i t h o u t  
o b t a i n i n g  a h a b i t a t  p r o t e c t i o n  p e r m i t .  S u c h  a p e r m i t  
r e q u i r e s  A D F & G  a p p r o v a l .  A c c o r d i n g l y ,  b y  c o n v e r t i n g  t h e  
n o t i f i c a t i o n  s y s t e m  i n t o  a p r i o r  a p p r o v a l  s y s t e m ,  t h e  
p r o p o s e d  r e g u l a t i o n s  a r e  c o n t r a r y  t o  t h e  l e t t e r  a n d  s p i r i t  
o f  the  F o r e s t  P r a c t i c e s  Act.

T h e  p r i m a r y  a u t h o r i t y  u p o n  w h i c h  A D F & G  is r e l y i n g  
( n o t w i t h s t a n d i n g  th e  o v e r l y  e x t e n s i v e  c i t a t i o n  o f  s e c t i o n s  
o f  T i t l e  16 as  a u t h o r i t y  for t h e  v a r i o u s  r e g u l a t i o n s )  is AS 
1 6 . 0 5 . 3 7 0 ( b )  a n d  (c). T h e s e  s e c t i o n s  c a l l  fo r a m o d i f i e d  
n o t i f i c a t i o n ,  r a t h e r  t h a n  a p r i o r  a p p r o v a l ,  s y s t e m .  
S u b s e c t i o n  (b) s t a t e s  t h a t  if a p e r s o n  o r  g o v e r n m e n t a l  
a g e n c y  d e s i r e s  to  u n d e r t a k e  c e r t a i n  a c t i v i t i e s  w i t h  r e s p e c t  
t o  a "sp ec i  fiod ri ver , l a k e  o r  s t r e a m " ,  t h e  p e r s o n  o r  
g o v e r n m e n t  a g e n c y  " s h a l l  no ti  fy t h e  C o m m i s s i o n e r  o f  t h i s  
i n t e n t i o n  b e f o r e  t h e  b e g i n n i n g  o f  t h e  c o n s t r u c t i o n  o r  u s e . "  
( e m p h a s i s  a d d e d ) .  S u b s e c t i o n  (c) p r o v i d e s  t h a t  t h e  
C o m m i s s i o n e r  s h o u l d  a c k n o w l e d g e  r e c e i p t  o f  t h e  n o t i c e  a n d
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c a n  r e q u i r e  s u b m i t t a l  o f  full p l a n s  a n d  s p e c i f i c a t i o n s  a n d  
w r i t t e n  a p p r o v a l  "if t h e  C o m m i s s i o n e r  d e t e r m i n e s  t o  d o  s o . "  
In o t h e r  wor ds , th e  s t a t u t o r y  s c h e m e  r e q u i r e s  n o t i c e  in t h e  
f i r s t  i ns ta n c e ,  w i t h  t h e  C o m m i s s i o n e r  h a v i n g  a u t h o r i t y  t o  
r e q u i r e  p r i o r  a p p r o v a l  for  c e r t a i n  p r o j e c t s .  T h e  s t a t u t e  
c e r t a i n l y  d i d  n o t  c o n t e m p l a t e  t h e  r e q u i r e m e n t  o f  o b t a i n i n g  a 
h a b i t a t  p r o t e c t i o n  p e r m i t  in e v e r y  i n s t a n c e  as t h e  r e g u l a­
t i o n s  h a v e  d one . It s e e m s  to u s t h a t  f u r t h e r  c l a r i f i c a t i o n  
o f  A S 1 5 . 0 5 . 8 7 0 ( c ) ,  s p e c i f y i n g  in w h a t  s p e c i f i c  c a s e s  p r i o r  
a p p r c v a l  n e e d s  to  b e  o b t a i n e d ,  w o u l d  h e l p  c l a r i f y  t h e  
o r i g i n a l  and  o b v i o u s  s t a t u t o r y  s c h e m e  w h i c h  t h e  L e g i s l a t u r e  
s o u g h t  t o  i mp l e m e n t .

S i n c e  t h e  l e g i s l a t i v e  i n t e n t  o f  t h e  F o r e s t  
P r a c t i c e s  A c t  c l e a r l y  f a v o r s  a n o t i f i c a t i o n ,  n o t  a p r i o r  
a p p r o v a l  system; a n d  s i n c e  t h e  F o r e s t  P r a c t i c e s  A c t  c a m e  
a f t e r  A D F & G ' s  T i t l e  16 a u t h o r i t y ;  a n d  s i n c e  t h e  L e g i s l a t u r e  
is p r e s u m e d  to h a v e  b e e n  a w a r e  o f  T i t l e  16 w h e n  it p a s s e d  
t h e  F o r e s t  P r a c t i c e s  A c t  (and t h u s  is p r e s u m e d  t o  h a v e  
b e l i e v e d  t h a t  the' F o r e s t  P r a c t i c e s  A c t  a n d  T i t l e  15 a r e  
c o n s i s t e n t ) ;  an d  s i n c e  T i t l e  15 as d e s c r i b e d  a b o v e  is i t s e l f  
a m o d i f i e d  n o t i f i c a t i o n  system; it  f o l l o w s  t h a t  t h e  p r o p o s e d  
r e g u l a t i o n s  v i o l a t e  t h e  F o r e s t  P r a c t i c e s  Act. W e  t h e r e f o r e  
a s k  t h a t  t h e s e  r e g u l a t i o n s  b e  w i t h d r a w n  a n d  r e d o n e  in  
c o o p e r a t i o n  w i t h  D E C  t h r o u g h  D E C ' s  S e c t i o n  20 9 a u t h o r i t y  o r  
p u r s u a n t  to  t h e  a t t a c h e d  l e g i s l a t i o n  w h i c h  we  a r e  p r o p o s i n g .

A s s u m i n g  fo r  p u r p o s e s  o f  a r g u m e n t  t h a t  th e p r o p o s e d  
r e g u l a t i o n s  d o  n o t  v i o l a t e  th e F o r e s t  P r a c t i c e s  Act, t h e y  
c l e a r l y  e x c e e d  A D F & G 1s a u t h o r i t y  u n d e r  AS  1 6 . 0 5 . 9 7 0  - t h e  
o n l y  a r g u a b l e  a u t h o r i t y  A D F & G  h a s  w i t h  r e s p e c t  t o  n o n - p o i n t  
p o l l u t i o n  u n d e r  T i t l e  16. A S  1 6 . 0 5 . 3 7 0 ( b )  o n l y  r e q u i r e s  
n o t i c e  w i t h  r e s p e c t  t o  a c t i o n s  in "a s p e c i f i e d  river, l a k e  
o r  s t r e a m . "  ( e m p h a s i s  a d d e d ) .  Th us, t h e  a u t h o r i t y  e x t e n d s  
o n l y  to- r i v e r s ,  l a k e s ,  o r  s t r e a m s  s p e c i f i e d u n d e r  A S  
1 6 . 0 5 . 8 7 0 ( a ) :  the  h a b i t a t  r e g u l a t i o n s  p u r p o r t  t o  a l s o  e x t e n d  
t h i s  a u t h o r i t y  t o  u n s p e c i f i e d  t r i b u t a r i e s  o f  a s p e c i f i e d  
s t r e a m  (5 A A C  9 5 . 9 7 0 ) .

F u r t h e r m o r e ,  t h e  r e g u l a t i o n s  p u r p o r t  t o  c o n t r o l  
a c t i v i t i e s  u p o n  t he  b a n k s  o f  r iv er s,  l a k e s  a n d  s t r e a m s  as  
w e l l  as la nd  b a s e d  a c t i v i t i e s  b e y o n d  them. AS 1 5 . 0 5 . 9 7 0 ( b )  
o n l y  r e q u i r e s  n o t i c e  t o  A D F & G  w h e r e  o n e  " d e s i r e s  t o  
c o n s t r u c t  a h y d r a u l i c  p r o j e c t ,  o r  use, di ve rt , o b s t r u c t ,  
p o l lu te - o r  c h a n g e  t h e  n a t u r a l  f l o w  or b e d  o f  a s p e c i f i e d  
river, lake, an d  st re am . T h e r e  is no  a u t h o r i t y  in A D F & G
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u n d e r  this  s e c t i o n  to r e g u l a t e  t h e  " d e s i r e "  t o  use, d iv ert , 
o b s t r u c t ,  p o l l u t e  o r  c h a n g e "  b e y o n d  t h e  " n a t u r a l  f l o w  o r  
b e d "  of  a s p e c i f i e d  river, la ke  or  s tr ea m.  T h e  L e g i s l a t u r e  
s i m p l y  d i d  n o t  p r o v i d e  f or  A D F & G  t o  r e g u l a t e  t h e  b a n k s  o r  
l a n d  b a s e d  a c t i v i t i e s  b e y o n d  them. T h e s e  r e g u l a t i o n s  ar e  
t h e r e f o r e  u l t r a  v i r e s  to t h e  e x t e n t  t h e y  s e e k  t o  r e g u l a t e  
s u c h  a c t i v i t y .

A u t h o r i t y  d o e s  e x i s t  for t h e  S t a t e  t o  r e g u l a t e  n o n­
p o i n t  p o l l u t i o n  o f  s t r e a m s .  I t  i s  f o u n d  i n  S e c t i o n  
2 0 3 ( b ) ( 2 ) ( F )  o f  t h e F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  Ac t  
w h i c h  is a d m i n i s t e r e d  b y  DEC. W e  h a v e  n o  p h i l o s o p h i c  
p r o b l e m  w i t h  A D F & G  s e e k i n g  t o  p r o t e c t  s t r e a m s  b y  p r o t e c t i n g  
b a n k s  a n d  l a n d  b a s e d  a c t i v i t i e s  b e y o n d  t h e  b a n k s .  O u r  
o b j e c t i v e  is t o  c a u s e  t h e  s J a t e  a g e n c i e s  c o n c e r n e d  a b o u t  
f o r e s t  p r a c t i c e s  t o  c o o r d i n a t e  f o r e s t  m a n a g e m e n t  t h r o u g h  o n e  
c o m p r e h e n s i v e  s e t  of  r e g u l a t i o n s .  If A D F & G  w i l l  c o o p e r a t e  
w i t h  D E C  a n d  e x e r c i s e  it s r e g u l a t o r y  a c t i o n s  t h r o u g h  S e c t i o n  
208, t h e r e  w i l l  b e  o n l y  o n e  se t  o f  c o m p r e h e n s i v e  r e g u l a t i o n s  
b e c a u s e  D E C  h a s  c o o r d i n a t e d  its  S e c t i o n  2 0 8  a u t h o r i t y  w i t h  
D N R  t h r o u g h  a M e m o r a n d u m  o f  U n d e r s t a n d i n g .

It is a l s o  c l e a r  t o  u s  t h a t  t h e  B o a r d s  o f  F i s h  & 
G a m e  s h o u l d  n o t  h a v e  a u t h o r i t y  t o p r o m u l g a t e  h a b i t a t  r e g u­
lat i on s.  T h e  b o a r d s  l a c k  t h e  e x p e r t i s e  t o  w r i t e  r e g u l a t i o n s  
c o n c e r n i n g  f o r e s t  h a b i t a t .  A c c o r d i n g l y ,  w e  w i l l  b e  s e e k i n g  
t o  d e l e t e  w h a t e v e r  a u t h o r i t y  t h e y  m a y  h a v e  u n d e r  A S  
1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  t o  w r i t e  r e g u l a t i o n s  r e g a r d i n g  h a b i t a t .

F u r t h e r m o r e ,  t h e  Bo ar ds'  s t a t u t o r y  a u t h o r i t y  s i m p l y  
d o e s  n o t  e x t e n d  t o  m a k i n g  r e g u l a t i o n s  o f  t h e  t y p e  p r o m u l­
g a t e d  h er e.  W h e r e a s  t h e  C o m m i s s i o n e r  o f  A D F & G  is g i v e n  
a u t h o r i t y  to r e q u i r e  w r i t t e n  a p p r o v a l  o f  p l a n s  a n d  s p e c i f i­
cat i o n s ,  t h e  a u t h o r i t y  o f  t h e  B o a r d  o f  F i s h e r i e s  in A ? 
1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  a n d  t he  B o a r d  o f  G a m e  in A S  1 5 . 0 5 . 2 5 5 ( a ) ( 7 )  
is  l i m i t e d  t o  r e g u l a t i o n s  "for e n g a g i n g  in  ... w a t e r s h e d  a n d  
h a b i t a t  i m p r o v e m e n t " .  N o t i c e  t h a t  t h i s  is n o t  w a t e r s h e d  a n d  
h a b i t a t  p r o t e c t i o n , b u t  r a t h e r  w a t e r s h e d  a n d  h a b i t a t  
i m p r o v e m e n t . Thus, w h a t  t h i s  s e c t i o n  c o n t e m p l a t e s  a r e  
r e g u l a t i o n s  l e a d i n g  t o  w a t e r s h e d  a n d  h a b i t a t  enhancement. 
p r o g r a m s .  G i v e n  t h e  v a s t  d i f f e r e n c e  in t h e  a u t h o r i t y  
a f f o r d e d  t h e C o m m i s s i o n e r  i n AS 1 6 . 0 5 . 8 7 0 ( b )  a n d  t h e  v e r y  
l i m i t e d  t y p e  o f  a u t h o r i t y  g i v e n  t o  t he  B o a r d s  o f  F i s h  a n d  
G a m e  in A S  1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  a n d  2 5 5 ( a ) ( 7 ) ,  it is c l e a r  t h a t  
t h e y  lack a u t h o r i t y  t o  p a r t i c i p a t e  in t h e  p r o m u l a g a t i o n  o f  
t h e s e  h a b i t a t  r e g u l a t i o n s .
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W e  h-\vc r a i s e d  a s e r i e s  o f  l e g a l  o b j e c t i o n s  t o  th e  
regular ions. W e  h o p e  t h a t  y o u  w i l l  s u b m i t  t h e s e  i s s u e s  t o  
t h e  D e p a r t m e n t  o f  L a w  f o r  i ts  c o n s i d e r a t i o n .

T hi r d ,  t h e s e  r e g u l a t i o n s  a r e  t o o  l o n g  a n d  c o m p l e x .  
W h e n  it is c o n s i d e r e d  t h a t  th e  t i m b e r  o p e r a t o r  m u s t  a l s o  
c o m p l y  w i t h  D N R 1s f o r e t t  p r a c t i c e  r e g u l a t i o n s  ( w h i c h  
i n c o r p o r a t e  D E C ' s  b e s t  m a n a g e m e n t  p r a c t i c e s ) ,  it w i l l  b e  
m o s t  d i f f i c u l t  t o  m e e t  t h e  d e t a i l e d ,  c o o k b o o k - t y p e  p r e­
s c r i p t i o n s  s e t  f o r t h  in  t h e s e  r e g u l a t i o n s .  T hus , t h e  
c o m p l e x i t y  o f  t h e  r e g u l a t i o n s  i n  c o n j u n c t i o n  w i t h  o t h e r  
r e g u l a t i o n s  w i l l  b e  c o n f u s i n g  t o  b o t h  o p e r a t o r  a n d  r e g u l a t o r  
a l i k e .

W h a t  is n e e d e d  is a w r i t t e n  d e s c r i p t i o n  o f  th e 
s y s t e m  u n d e r  w h i c h  w e  h a v e  b e e n  o p e r a t i a g .  F i e l d  b i o l o g i s t s  
h a v e  b e e n  u s i n g  t h e i r  p r o f e s s i o n a l  d i s c r e t i o n  t o  i n s u r e  
s t r e a m  p r o t e c t i o n .  W e  s u b m i t  t h a t  t h e  d e t a i l e d  p r e s c r i p­
t i o n s  w h i c h  c o m p r i s e  t h e s e  r e g u l a t i o n s ,  p a r t i c u l a r l y  
S e c t i o n s  190 t h r o u g h  260, w i l l  h i n d e r  A D F & G 1s p r o f e s s i o n a l  
b i o l o g i s t s  as t h e y  s e e k  t o  d e a l  w i t h  s i t e  s p e c i f i c  p r o b l e m s .  
I t  w o u l d  b e  s i m p l e r  a n d  w i s e r  t o  s e t  f o r t h  g o a l s  i n t h e  
f o r e s t  p r a c t i c e  r e g u l a t i o n s  a n d  a l l o w  t i m b e r  o p e r a t o r s  an d 
b i o l o g i s t s  t o  f i n d  w a y s  t o  m e e t  t h o s e  g o a l s  o n  t h e  gr o u n d .  
T h i s  is the p e r m i t  b y  r e g u l a t i o n  t e c h n i q u e  w h i c h  w e  h a v e  
d i s c u s s e d  w i t h  y o u  o r a l l y .

F o u r t h ,  A D F & G  d o e s  n o t  n o w  h a v e  t h e  p e r s o n n e l  to 
a d m i n i s t e r  t h e s e  i n t r i c a t e  r e g u l a t i o n s .  H o w  m a n y  a d d i t i o n a l  
p o s i t i o n s  w i l l  b e  n e e d e d  t o  a d m i n i s t e r  a n d  i n t e r p r e t  t h e m  o n 
t h e  g r o u n d ?  H o w  m a n y  p e o p l e  w i l l  b e  n e e d e d  t o d e a l  w i t h  t h e  
a d m i n i s t r a t i v e  a p p e a l s  a n d  l i t i q a t i o n  w h i c h  a r e  l i k e l y  to 
f o l l o w  i n  t h e  w a k e  o f  t h i s  m o s t  c o m p l i c a t e d  s e t  o f  
r e g u l a t i o n s ?

Fi f t h .  P l e a s e  b e  a d v i s e d  o f  o u r  m o s t  s t r e n u o u s  
o b j e c t i o n  t o  S e c t i o n  260, w h i c h  in e f f e c t  c a l l s  f o r b u f f e r  
s t r i p s  o n  al l  s t r e a m s .  T h i s  is e n v i r o n m e n t a l l y  i n d e f e n s i b l e  
a n d  w i l l  p l a c e  a n  i n c r e d i b l e  b u r d e n  o n  t i m b e r  h a r v e s t  
o p e r a t i o n s .  Its  i m p a c t  o n  t he  p o t e n t i a l  y i e l d  o f  the  
T o n g a s s  N a t i o n a l  F o r e s t  a n d  s t a t e  a n d  p r i v a t e  f o r e s t  is 
i n c a l c u l a b l e  g i v e n  t h e  i n t e r m e s h  o f  s t r e a m s  o n  t h e  b e s t  
t i m b e r  g r o w i n g  lands. W o  b e l i e v e  it is s a f e  t o  s a y  t h a t  
A D F & G  h a s  n o  n o t i o n  w h a t s o e v e r  o f  t h o  a d v e r s e  j o b  i m p a c t  o f  
t h i s  p a r t i c u l a r  s e c t i o n .
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Sixth. We  b e l i e v e  it i n a p p r o p r i a t e  for  t h e s e  
r e g u l a t i o n s  t o  b e  p r o m u l g a t e d  p r i o r  t o  t h e  t i m e  t h a t  t h e  
r e g u l a t o r y  r e f o r m  r e g u l a t i o n s  a r e  c o m p l e t e d .  T h e  r e g u l a t o r y  
r e f o r m  r e g u l a t i o n s  (w hi c h  a r e  p r e s e n t l y  in d r a f t  a n d  u p o n  
w h i c h  p u b l i c  c o m m e n t  is s t i l l  b e i n g  r e c e i v e d )  a r e  t h e  
u m b r e l l a  r e g u l a t i o n s  u n d e r  w h i c h  t h e  h a b i t a t  r e g u l a t i o n s  
w i l l  be  i nc l u d e d .  T o  a t t e m p t  to  d r a f t  t h e s e  s u b o r d i n a t e  
r e g u l a t i o n s  b e f o r e  t h e  u m b r e l l a  r e g u l a t i o n s  a r e  c o m p l e t e d  
w i l l  s i m p l y  m e a n  t h a t  A D F & G  w i l l  h a v e  to  g o  b a c k  l a t e r  a n d  
a m e n d  t h e s e  r e g u l a t i o n s  to c o n f o r m  t o  t h e  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s .  T o  m a k e  t h e  p r o c e s s  w o r k  in a n  o r d e r l y  m a n n e r ,  
w e  r e c o m m e n d  t h a t  y o u  s u s p e n d  t h i s  r u l e m a k i n g  p r o c e s s  u n t i l  
s u c h  t i m e  a s  t h e  r e g u l a t o r y  r e f o r m  r e g u l a t i o n s  a r e  
c o m p l e t e d .

W e  h a v e  t h e  f o l l o w i n g  s p e c i f i c  c o m m e n t s  r e g a r d i n g  
t h e  v a r i o u s  s e c t i o n s  o f  t h e  p r o p o s e d  r e g u l a t i o n s :

1. 5 A A C  9 5. 001 . F i n d i n g s .

A. S u b s e c t i o n  (b) s t a t e s  t h a t  t h e  L e g i s l a t u r e  h a s  
s e t  a s i d e  " v a r i o u s  l a n d  a n d  w a t e r  a r e a s  o f  t h e  S t a t e "  w h e r e  
f i s h  a n d  geiine is e n t i t l e d  t o  a h i g h e r  d e g r e e  o f  p r o t e c t i o n  
t h a n  a f f o r d e d  o t h e r  ar e as . T h e  n e x t  s e n t e n c e  s t a t e s  t h a t  
a m o n g  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  a r e  " s p e c i f i e d  fish  
s t r e a m s . "  A S 1 6 . 0 5 . 8 7 0 ( a )  p r o v i d e s  for s p e c i f i c a t i o n  b y  the  
C o m m i s s i o n e r  o f A D F & G  o f  "the v a r i o u s  r iv er s,  l a k e s  a n d  
s t r e a m s  o r  p a r t s  o f  t h e m  t h a t  a r e  i m p o r t a n t  f o r  t h e  s p a w n i n g  
o : m i g r a t i o n  o f  a n a d r o m o u s  fish." T h u s ,  it  is i n c o r r e c t  to  
s a y  t h a t  s p e c i f i e d  s t r e a m s  a r e  l e g i s l a t i v e l y  d e s i g n a t e d :  t h e  
L e g i s l a t u r e  h a s  s e t  u p  a m e c h a n i s m  b y  w h i c h  the  C o m m i s s i o n e r  
m a y  d e s i g n a t e  s t r e a m s .

M o r e  i m p o r t a n t ,  t h e  a u t h o r i t y  w i t h  r e s p e c t  t o  
s p e c i f i e d  s t r e a m s  is l i m i t e d  i n  A S  1 6 . 0 5 . 8 7 0 ( b )  t o  
a c t i v i t i e s  w i t h i n  th e  " n a t u r a l  f l o w  o r  b e d "  o f  a s p e c i f i e d  
ri v er , l a k e  o r  s t re am . A c c o r d i n g l y ,  t h e  f i n d i n g s  a r e  
i n c o r r e c t  in s t a t i n g  t h a t  the  L e g i s l a t u r e  h a s  s e t  a s i d e  l a n d  
a r e a s  b y  p r o v i d i n g  for t h e  s p e c i f i c a t i o n  o f  f i s h  s t r e a m s .  
T h e r e f o r e ,  w e  c h a l l e n g e  e v e r y  a t t e m p t  in t h e  h a b i t a t  r e g u l a­
t i o n s  t o  p r e s c r i b e  A D F & G  m a n a g e m e n t  o f  b a n k s  a n d  l a n d  b a s e d  
a c t i v i t i e s  b e y o n d  the  b a n k s  w h e t h e r  o r  n o t  w e  h a v e  m a d e  
s p e c i f i c  r e f e r e n c e  t o  t he  S e c t i o n s  i n w h i c h  t h e  p r e s c r i p­
t i o n s  appear.
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B. W e  c h a l l e n g e  t h e  s t a t e m e n t  o f  s u b s e c t i o n  (f) of  
. 0 0 1  t h a t  "the s u s c e p t i b i l i t y  o f  f i s h  a n d  g a m e  t o  d a m a g e  
r e q u i r e s  the p r o m u l g a t i o n  o f  u n i f o r m  s t a n d a r d s . "  T h e  v e r y  
n e x t  s e n t e n c e  s t a t e s  t h a t  " b e c a u s e  o f  t h e  w i d e  v a r i a t i o n  in 
h a b i t a t s ,  t h e r e  m u s t  b e  a m e a n s  f o r  a c c o m m o d a t i n g  u n i q u e  
i n d i v i d u a l  c i r c u m s t a n c e s . "  W e  a g r e e  w i t h  t h e  l a t t e r  
s e n t e n c e  a n d  d i s a g r e e  w i t h  t h e  former. W h a t  s h o u l d  b e  
m a i n t a i n e d  is m a x i m u m  f l e x i b i l i t y  for A D F & G  p r o f e s s i o n a l s  t o  
d e t e r m i n e  w h a t  is n e e d e d  o n  t h e  g r o und.

E v e n  t h o u g h  A D F & G  d o e s  n o t  h a v e  t h e  a u t h o r i t y  t o  
r e q u i r e  a n y t h i n g  o n  t h e  b a n k s  o r  surroundinci r i p a r i a n  land, 
w e  in t h e  t i m b e r  i n d u s t r y  h a v e  a l w a y s  r e a c h e d  a g r e e m e n t  w i t h  
A D F & G  w i t h  r e s p e c t  t o  a c t i v i t i e s  in t h e s e  ar e a s .  T h i s  
c l e a r l y  s h o w s  t h a t  t h e r e  is n o  n e e d  for u n i f o r m  p r o c e d u r e s  - 
w e  h a v e  b e e n  w o r k i n g  w i t h  t h e  f i s h  a n d  g a m e  m a n a g e r s  o n  
b a n k s  a n d  r i p a r i a n  l a n d s  w i t h o u t  a n y  r e q u i r e m e n t  t h a t  w e  d o  
s o  for a l o n g  time. W h a t  is n e e d e d  is p r o f e s s i o n a l l y  d e t e r­
m i n e d  s i t e  s p e c i f i c  d e t e r m i n a t i o n s  o f  h o w  o p e r a t i o n s  c o u l d  
b e s t  t a k e  p l a c e  w i t h  m i n i m u m  i m p a c t  on t h e  s u r r o u n d i n g  
e n v i r o n m e n t .  A c c o r d i n g l y ,  w e  r e c o m m e n d  s t r i k i n g  t h e  f i r s t  
s e n t e n c e  o f  s u b s e c t i o n  [*) .

C. W e  d i s a g r e e  e n t i r e l y  w i t h  t h e  l a s t  s e n t e n c e  o f  
s u b s e c t i o n  (g' o f  .001 w h i c h  m a k e s  t h e  O r w e l l i a n  s t a t e m e n t  
t h a t  a p e r m i t  s y s t e m  is b e s t  for p r o v i d i n g  f l e x i b i l i t y .  As 
s t a t e d ,  w i t h o u t  A D F & G  h a v i n g  a n y  a u t h o r i t y  w h a t s o e v e r ,  w e  
h a v e  w o r k e d  w i t h  t h e  d e p a r t m e n t  t o  p r o t e c t  s i t e  s p e c i f i c  
e n v i r o n m e n t s  as r e q u e s t e d  b y  A D F & G  b i o l o g i s t s .  It is m y  
u n d e r s t a n d i n g  t h a t  y o u r  d e p a r t m e n t  t h i n k s  t h a t  w e  h a v e  d o n e  
a g o o d  job in p r o t e c t i n g  t h e  e n v i r o n m e n t .  A c c o r d i n g l y ,  t h i s  
b e l i e s  the s t a t e m e n t  t h a t  a p e r m i t  s y s t e m  is n e e d e d  a t  all. 
It b o g g l e s  t h e  m i n d  to r e a d  t h a t  a p e r m i t  s y s t e m  w o u l d  
p r o v i d e  f l e x i b i l i t y .  T h e  l o n g  a n d  c o m p l i c a t e d  r e g u l a t i o n s  
s e t  f o r t h  in t h i s  c h a p t e r  m a k e  it c l e a r  t h a t  t h a t  is n o t  t h e  
c a s e .  T h e s e  r ' g u l a t i o n s  w i l l  m a k e  i t  i m p o s s i b l e  f o r  
o p e r a t o r s  a n d  b i o l o g i s t s  to k n o w  w h a t  to  do. W e  s u b m i t  t h a t  
t h e s e  r e g u l a t i o n s  w i l l  t h e r e f o r e  h a r m ,  n o t  p, t h e  
e n v i r o n m e n t .

D. S u b s e c t i o n  (h) is a h i v e  of  i n c o  
Oi .he o n e  h a n d ,  t h e  f i r s t  s e n t e n c e  t a l k s  
i m p a c t s  a n d  the s e c o n d  s e n t e n c e  t a l k s  a b o u t  genei 
t o  a c c o m m o d a t e  a n d  m i n o r  imp a c t s .  O n  t h e  o t h e r  
t h i r d  s e n t e n c e  s e e m s  to  t a k e  t h e  o p p o r t u n i t y  
g e n e r a l  p e r m i t s  by  c a l l i n g  for i n d i v i d u a l  p e r m i t s  o n  a c a s o -  
b y  - c a s e  basis. W e  r e c o m m e n d  the d e l e t i o n  o f  s u b s e c t i o n  (h) 
e n t i r e l y .

icres. 
m i n o r  

p e r m i t s  
h a n d ,  t h e  
t o  o b t a i n
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2. 5 A A C  9 5 . 002. P u r p o s e s .

A. W e  o b j e c t  to  t h e  u s e  o f  t h e  p h r a s e  " l a n d  a n d  
w a t e r  u s e "  a s  f o u n d  in s u b s e c t i o n s  1 a n d  2. As p r e v i o u s l y  
stated, A D F & G  d o e s  n o t  h a v e  s u c h  e x t e n s i v e  a u t h o r i t y .

B. S u b s e c t i o n  2(A) s a y s  t h a t  t h e  r e g u l a t i o n s  m u s t  
p r o v i d e  for " u n o b s t r u c t e d  p a s s a g e  o f  fish". U s e  o f  a b s o l u t e  
w o r d s  li k e  " u n o b s t r u c t e d "  a r e  u n w i s e ,  s i n c e  t h e o r e t i c a l l y  
a n y t h i n g  c o u l d  b e  c o n s i d e r e d  an o b s t r u c t i o n .  T h e  w o r d  
s h o u l d  b e  d e l e t e d .

C. S u b s e c t i o n s  2(B) a n d  (D) s t a t e  t h a t  t h e r e  
s h o u l d  b e  u n i f o r m  s t a n d a r d s  d e a l i n g  w i t h  c e r t a i n  l a n d - b a s e d  
a c t i v i t i e s .  Again, A D F & G  d o e s  n o t  h a v e  a u t h o r i t y  t o  m a k e  
r e g u l a t i o n s  i n  t h i s  r e g a r d .

3. 5 A A C  95.020. A c t i v i t i e s  i n  S t r e a m s  a n d  R i v e r s  
F r e q u e n t e d  b y  Fish.

A. T h i s  s u b s e c t i o n  a n d  .030 r e q u i r e  p l a n s  t o  b e  
a p p r o v e d  b y  the d e p a r t m e n t  if c e r t a i n  l i s t e d  a c t i v i t i e s  a r e  
u n d e r t a k e n .  It is a m e c h a n i c a l  system: t h e  s o l e  i s s u e  b e i n g  
w h e t h e r  o r  n o t  t h e  p r o p o s e d  a c t i v i t y  is c o v e r e d  in t h e  l i s t s  
o f  a c t i v i t i e s  set f o r t h  in the s u b s e c t i o n s .

In fact, A S  1 6 . 0 5 . 8 7 0 ( c )  s t a t e s  t h a t  " [ l ] f  t h e  
C o m m i s s i o n e r  d e t e r m i n e s  t o  d o  so, h e  s h a l l  in t h e  l e t t e r  o f  
a c k n o w l e d g e m e n t ,  r e q u i r e  t h e  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
to  s u b m i t  t o  h i m  f u l l  p l a n s  a n d  s p e c i f i c a t i o n s  o f  the 
p r o p o s e d  c o n s t r u c t i o n  o r  w o r k  ... ." A c c o r d i n g l y ,  it is
i n a p p r o p r i a t e  to u s e  a m e c h a n i c a l  system. T h e  r e g u l a t i o n s  
s h o u l d  c o n t a i n  a s e c t i o n  d e s c r i b i n g  u n d e r  w h a t  c i r c u m s t a n c e s  
t h e  c o m m i s s i o n e r  w i l l  " d e t e r m i n e "  t h a t  t h e  p l a n s  a n d  s p e c i­
f i c a t i o n s  f o r  t h e  a c t i v i t i e s  l i s t e d  in t h i s  s u b s e c t i o n  a n d  
s u b s e c t i o n  .030 a r e  needed. It is a l l  r i g h t  t o  h a v e  a 
m e c h a n i c a l  s y s t e m  t o  d e s c r i b e  w h a t  a c t i v i t i e s  w i l l  t r i g g e r  
t h e  n o t i c e  r e q u i r e m e n t .  H o w e v e r ,  t h e s e  r e g u l a t i o n s  a r e  
i n s u f f i c i e n t  a n d  i l l e g a l  t o  t h e  e x t e n t  t h e y  s e e k  t o  m a k e  
m e c h a n i c a l  a s i t u a t i o n  i n  w h i c h  t h e  .law r e q u i r e s  t h e  
c o m m i s s i o n e r  to e x e r c i s e  h i s  d i s c r e t i o n .

. B. T h i s  s e c t i o n  p r o v i d e s  t h a t  c e r t a i n  a c t i v i t i e s  
i n  s t r e a m s  o r  r i v e r s  " f r e q u e n t e d  b y  f i s h "  c a n n o t  t a k e  p l a c e  
w i t h o u t  p l a n  a p p r o v a l .  In 5 A A C  9 5 . 9 9 0 ( 3 ) ,  " f r e q u e n t e d  by  
f i s h "  is d e f i n e d  t o  m e a n  "at a n y  t i m e  i n  t h e  d e t e r m i n a t i o n
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o f  the d e p a r t m e n t ,  c o n t a i n i n g  r e s i d e n t  o r  m i g r a t o r y  fish." 
A  s t r e a m  m u s t  b e  s p e c i f i e d  u n d e r  A S  1<S .05 .370 (a ) , in o r d e r  
for i t  to b e  s u b j e c t  t o  A S  1 6 . 0 5 . 3 7 0 ( b )  a n d  t h u s  su b j e c t ,  to  
t h e s e  r e g u l a t i o n s .  It is o u r  r e c o m m e n d a t i o n ,  t h e r e f o r e ,  
t h a t  t h e  t e r m  " f r e q u e n t e d  b y  fish" b e  s t r i c k e n  a n d  t h a t  t h e  
w o r d s  " s p e c i f i e d "  b e  p l a c e d  in f r o n t  o f  t h e  w o r d  " s t r e a m  o r  
r i v e r "  i n  t h e  t h i r d  l i n e  o f  t h i s  se c t i o n .

C. T h i s  s e c t i o n  a l s o  s t a t e s  t h a t  a c t i v i t i e s  c a n n o t
t a k e  p l a c e  in " p o r t i o n  o f  t h e  f l o o d  p l a i n  w h i c h  is c o v e r e d
b y  t h e  m e a n  a n n u a l  f l o o d . "  Ag a i n ,  t h e  D e p a r t m e n t  d o e s  n o t  
h a v e  a u t h o r i t y  u n d e r  t h e  c i t e d  s t a t u t e s  t o  c o n t r o l  l a n d  
b a s e d  a c t i v i t y .

E v e n  if t h e r e  w e r e  s u c h  a u t h o r i t y ,  h o w  is a timbe. 
o p e r a t o r  on  t h e  g r o u n d  t o  d e t e r m i n e  w h a t  p o r t i o n  o f  t h e  
f l o o d  p l a i n  is c o v e r e d  b y  t h e  m e a n  a n n u a l  f l o o d ?  V i e w e d  
f r o m  t h i s  p e r s p e c t i v e ,  t h e  r e g u l a t i o n  s i m p l y  is i m p r a c t i c a l .

D. S u b p a r a g r a p h  2 o f  9 5 . 0 2 0  s t a t e s  t h a t  p l a n s  n e e d
t o  b e  s u b m i t t e d  in o r d e r  t o  b u i l d  c e r t a i n  c r o s s  c h a n n e l
s t r u c t u r e s .  We  u b m i t  t h a t  a C o r p s  o f  E n g i n e e r s  p e r m i t  
w o u l d  b e  n e e d e d  f o r  a n y  o f  t h e s e  s t r u c t u r e s  in  n a v i g a b l e
w a t e r s .  A D F & G  w o u l d  h a v e  a r i g h t  t o  c o m m e n t  u p o n  t h e
p r o p o s e d  p l a n s  w i t h i n  t h e  C o r p s  o f  E n g i n e e r s  p e r m i t t i n g
p r o c e s s  a n d  c o u l d  c e r t a i n l y  d i s a p p r o v e  t h e m  if t h e y  w e r e  
u n s a t i s f a c t o r y .  W b a t  t h o u g h t  h a s  b e e n  g i v e n  t o  c o o r d i n a t i n g  
t h e  n e e d  for C o r p s  p e r m i t s  w i t h  t h e s e  r e q u i r e m e n t s  in ^ r d e r  
t o  e l i m i n a t e  d u p l i c a t i o n ?  T h i s  i s s u e  w o u l d  b e  e a s i e r  to  
a d d r e s s  if c o n s i d e r a t i o n  o f  t h e  d r a f t  o f  t h e s e  r e g u l a t i o n s  
w e r e  h e l d  o f f  u n t i l  s u c h  t i m e  a s  t h e  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s  w e r e  p r o m u l g a t e d .

4. 5 A A C  9 5 . 0 3 0 .  A c t i v i t i e s  in o r  A f f e c t i n g  A n a d r o m o u s
F i s h  Str e a m s .

A. T h i s  s e c t i o n  p r e c l u d e s  c e r t a i n  a c t i v i t i e s  f r o m  
t a k i n g  p l a c e  w i t h o u t  a p e r m i t  " i n  w a t e r  s p e c i f i e d  a s
i m p o r t a n t  t o  a n a d r o m o u s  fish." D o e s  t h i s  m e a n  w a t e r s  
s p e c i f i e d  in a c c o r d a n c e  w i t h  A S  1 6 . 0 5 . 3 7 0 ( a ) ?  W e  w o u l d  
s u b m i t  t h a t  t h e  o n l y  l e g a l  w a y  t o  b r i n g  w a t e r s  w i t h i n  t h e  
r e g u l a t i o n s  is  t o  s p e c i f y  t h e m  a s  r e q u i r e d  b y  A S  
1 6 . 0 5 . 0 7 0 ( a ) .

F u r t h e r m o r e ,  t o  d o  o t h e r w i s e  w o u l d  l e a v e  it t o  t h e  
t i m b e r  o p e r a t o r  t o  d e t e r m i n e  w h a t  s t r e a m s  a r e  i m p o r t a n t  to
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a n a d r o m o u s  f i s h  a n d  w h i c h  a r e  not. T h e r e  is n o  w a y  t h a t  
t h i s  b u r d e n  s h o u l d  o r  c a n  l e g a l l y  b e  s h i f t e d  t o  t h e  t i m b e r  
o p e r a t o r  i n a s m u c h  as h e  o r  s h e  d o e s  n o t  h a v e  t h e  e x p e r t i s e  
t o  m a k e  t h i s  d e t e r m i n a t i o n  a s  A S  16 .05 .379 (o) o n l y  
a u t h o r i z e s  r e g u l a t i o n  o f  s p e c i f i e d  s t reams.

B. T h i s  s e c t i o n  i n c l u d e s  t r i b u t a r i e s  o f  a n a d r o m o u s  
f i s h  s t r e a m s  w i t h i n  t h e  d e f i n i t i o n  o f  w a t e r s  i m p o r t a n t  t o  
a n a d r o m o u s  fish. T h e r e  is n o  a u t h o r i t y  w h a t s o e v e r  in T i t l e  
16 t o  r e q u i r e  a t i m b e r  o p e r a t o r  t o  g u e s s  w h i c n  s t r e a m s  a r e  
t r i b u t a r y  t o  a n  a n a d r o m o u s  f i s h  s t r e a m .  U n d e r  A S  
1 6 . 0 5 . 9 7 0 ( a ) ,  A D F & G  h a s  t h e  r i g h t  t o  s p e c i f y  t r i b u t a r i e s  as 
w a t e r s  i m p o r t a n t  f o r  t h e  s p a w n i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  
fish. S u c h  d e s i g n a t i o n  c a u s e s  t r i b u t a r i e s  t o  b e c o m e  s p e c i­
fi e d  s t r e a m s  a n d  thus, s u b j e c t  t o  y o u r  r e g u l a t o r y  a u t h o r i t y .  
A n y t h i n g  s h o r t  o f  s p e c i f i c a t i o n  as p r o v i d e d  i n  A S
1 6 . 0 5 . 8 7 0  (a) w o u l d  fa i l  t o  m a k e  t h a t  st earn s u b j e c t  t o  t h e s e  
r e g u l a t i o n s .

C. S e c t i o n  9 5 . 0 3 0  p r o v i d e s  t h a t  c e r t a i n  a c t i v i t i e s  
in  w a t e r s  i m p o r t a n t  t o  a n a d r o m o u s  f i s h  c a n n o t  t a k e  p l a c e  
w i t h o u t  a p e r m i t  if  t h o s e  a c t i v i t i e s  " m a y  r e s u l t  i n  
p o l l u t i o n  o r  a c h a n g e  in t h e  n a t u r a l  f l o w  o r  b e d  o f  t h e  
a n a d r o m o u s  f i s h  s t r e a m . "  T h e  a d d i t i o n  o f  t h e  w o r d  "may" 
g o e s  far b e y o n d  t h e  a u t h o r i z a t i o n  o f  t h e  r e g u l a t o r y  p o w e r  
f o u n d  in AS 1 6 . 0 5 . 3 7 0  (b). T h a t  s e c t i o n  s t a t e s  t h a t  n o t i­
f i c a t i o n  m u s t  b e  g i v e n  if a p e r s o n  " d e s i r e s  t o  p o l l u t e . "  I n  
o t h e r  wo r d s ,  it r e q u i r e s  a m u c h  c l o s e r  n e x u s  b e t w e e n  t h e  
a c t i v i t y  a n d  p o l l u t i o n  t h a n  t h e  w o r d  "may" p r o v i d e s .  U s e  o f  
t h e  w o r d  "may" r e q u i r e s  t h e  t i m b e r  o p e r a t o r  t o  s p e c u l a t e  as 
t o  w h a t  m a y  o r  m a y  n o t  r e s u l t  f r o m  a p a r t i c u l a r  a c t i v i t y .

U s u a l l y  s u c h  d e t e r m i n a t i o n s  a r e  m a d e  b y  b i o l o g i s t s  
o n  t h e  g r o u n d  w h o  w o r k  w i t h  t h e  o p e r a t o r s  t o  m a k e  c e r t a i n  
t h a t  t. air a c t i v i t i e s  d o  n o t  h a v e  a d v e r s e  c o n s e q u e n c e s .  
T h i s  is the e x i s t i n g  s i t u a t i o n  w h i c h  w e  a r e  t r y i n g  t o  m a i n ­
tain. W e  d o  n o t  i n t e n d  t o  a l l o w  t h e  A D F & G  t o  s w i t c h  t h e  
b u r d e n  c f  m a k i n g  s u c h  d e t e r m i n a t i o n s  t o  t h e  t i m b e r  o p e r a t o r s  
w h o  lack the n e c e s s a r y  e x p e r t i s e .  D e t e r m i n i n g  u n d e r  w h a t  
c i r c u m s t a n c e s  p o l l u t i o n  m a y  o r  m a y  n o t  o c c u r ,  is s i m p l y  n o t  
w i t h i n  t h e i r  a b i l i t y  t o  do. It is A D F & G 's j o b  a n d  c a n  o n l y  
b e  c a r r i e d  o u t  by  p r o f e s s i o n a l  m a n a g e r s  m a k i n g  o n  t h e  g r o u n d  
d e c i s i o n s .

D. U n d e r  s u b s e c t i o n  2, a p e r m i t  is n e e d e d  if 
a c t i v i t i e s  a r c  g o i n g  t o  t a k e  p l a c e  w i t h i n  t h e  a n n u a l  f l o o d  
pl a n e .  As p r e v i o u s l y  stated, A D F & G  l a c k s  t h e  a u t h o r i t y
u n d e r  t h e  l a w  t o  r e g u l a t e  l a n d  b a s e d  a c t i v i t i e s .
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F u r t h e r m o r e ,  t h e  s t a t e  h a s  c e r t i f i c a t i o n  a u t h o r i t y  
u n d e r  s e c t i o n  4 0 4  o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  
t o  c o n t r o l  s u c h  d r e d g i n g  a n d  fi l l i n g .  A c c o r d i n g l y ,  it 
a p p e a r s  t h a t  t h i s  p r o v i s i o n  w i l l  r e s u l t  i n  d u p l i c a t i o n  o f  
r e g u l a t o r y  co n t r o l .

E. S u b s e c t i o n  5 r e q u i r e s  s u b m i s s i o n  o f  p l a n s  a n d  
s p e c i f i c a t i o n s  for "use o f  a n y  log d r a g g i n g  e q u i p m e n t . "  As 
w r i t t e n ,  t h i s  w o u l d  s e e m  t o  m e a n  t h a t  a n y  t i m e  a n  o p e r a t o r  
i n t e n d e d  t o  u s e  l o g  d r a g g i n g  e q u i p m e n t  a n y w h e r e  o n  t h e  
o p e r a t i o n ,  s u b m i s s i o n  o f  p l a n s  w o u l d  h a v e  t o  b e  s u b m i t t e d .  
Again, t h i s  is a l a n d  b a s e d  a c t i v i t y  o u t s i d e  A D F & G ' s  l e g a l  
a u t h o r i t y  t o  r e g u l a t e .

F. S u b s e c t i o n  7 r e q u i r e s  s u b m i s s i o n  o f  p l a n s  a n d  
s p e c i f i c a t i o n s  f o r  c o n s t r u c t i o n  "at t h e  b a n k  o f  t h e  s t r e a m ,  
r i v e r  o r  lake." Ag a i n ,  y o u  d o  n o t  h a v e  a u t h o r i t y  t o  
r e g u l a t e  a c t i v i t y  o n  t h e  b a n k  o f  t h e  s t r e a m ,  r i v e r  o r  lake. 
F u r t h e r m o r e ,  e v e n  i f  y o u  d i d  h a v e  s u c h  a u t h o r i t y ,  t h e  w o r d  
" b a n k "  is a n  e x t r e m e l y  v a g u e  t e rm. It c o u l d ,  t h e o r e t i c a l l y ,  
e x t e n d  t o  a l l  r i p a r i a n  u p l a n d s .  W o u l d  it n o t  b e  b e t t e r  t o  
s p e c i f y  a z o n e  a l o n g s i d e  t h e  s t r e a m  in w h i c h  a c t i v i t y  w o u l d  
b e  r e g u l a t e d ?

G. S u b s e c t i o n s  9, 10, 11, 12, 13 a n d  14 a r e
o b j e c t e d  t o  as a t t e m p t s  to r e g u l a t e  l a n d  b a s e d  a c t i v i t y
w h i c h  A D F & G  is n o t  a u t h o r i z e d  t o  d o  u n d e r  AS I S . 0 5 . 8 7 0  or 
a n y  o f  t h e  o t h e r  l i s t e d  s t a t u t e s .

5. 5 A A C  9 5 . 070. G e n e r a l  P e r m i t s .

T h i s  s e c t i o n  p r o v i d e s  f o r  g e n e r a l  p e r m i t s  w i t h  
r e s p e c t  t o  c e r t a i n  n a m e d  areas. H o w e v e r ,  t h e  c r i t e r i a  for 
o b t a i n i n g  a g e n e r a l  p e r m i t  is n o t  s p e l l e d  out. It w o u l d  
s e e m  t h a t  g e n e r a l  p e r m i t s  c o u l d  b e  i s s u e d  o n  a " l o g g i n g  
s h o w "  b a s i s .  T h i s  w o u l d  s a v e  b i o l o g i s t s  t h e  n e c e s s i t y  of
s t r e a m  b y  s t r e a m  a n a l y s i s  for h a b i t a t  p r o t e c t i o n .  I n s t e a d ,
a s e r i e s  o f  r u l e s  f o r  an  a r e a  c o u l d  b e  d e c i d e d  u p o n  a n d  set 
f o r t h  in a g e n e r a l  p e r m i t .  W h e r e  s p e c i a l  s t r e a m s  n e e d  
s p e c i a l  p r o t e c t i o n ,  t h e y  c o u l d  b e  l o o k e d  a t  b y  A D F & G  
b i o l o g i s t s  a p a r t  f r o m  t h e  g e n e r a l  p e r mit. W e  b e l i e v e  t h a t  
t h i s  s e c t i o n  s h o u l d  b e  w r i t t e n  t o  s o  p r o v i d e .

6 . 5 A A C  95.90. U n i f o r m  A p p l i c a t i o n  P r o c e d u r e s .

A. T h i s  s e c t i o n  p r o v i d e s  t h a t  i f  t h e  n o t i c e  
p r o v i d e d  t o  D N R  b y  a t i m b e r  o p e r a t o r  u n d e r  A S  4 1 . 1 7 . 0 9 0  
c o n t a i n s  c e r t a i n  i n f o r m a t i o n  w h i c h  i s  s p e c i f i e d  i n  

.... s u b s e c t i o n  (b) o f  .this section, t h e n  a t i m b e r  o p e r a t o r  d o e s



n o t  a l s o  n e e d  to p r o v i d e  notice. As w r i t t e n ,  t h i s  w o u l d  
r e q u i r e  the o p e r a t o r  to  c o m p a r e  t h e  D N R  f o r m  t o  s u b s e c t i o n
(b) o f  t h i s  s e c t i o n  in o r d e r  t o  m a k e  s u r e  t h a t  all o f  t h e  
s u b s e c t i o n  (b) i n f o r m a t i o n  w e r e  i n c l u d e d .  T h i s  r e s u l t s  in 
n o  t i m e  s a v i n g  for a t i m b e r  o p e r a t o r  a t  all, a n d  in fact, 
s u b j e c t s  h i m  o t  h e r  t o  s u f f i c i e n t  r i s k  t h a t  a l l  t h e  
i m p o r t a n t  i n f o r m a t i o n  is n o t  i n c l u d e d  s u c h  t h a t  a p r u d e n t  
o p e r a t o r  w o u l d  s i m p l y  u s e  b o t h  f o r m s  t o  a p p l y .  T h e  
r e s p o n s i b i l i t y  for m a k i n g  s u r e  t h a t  t h e  i n f o r m a t i o n  p r o v i d e d  
o n  e a c h  f o r m  is s u f f i c i e n t  l i e s  w i t h  t h e  a g e n c i e s  t h e m s e l v e s  
a n d  n o t  w i t h  the t i m b e r  o p e r a t o r .

B. S u b s e c t i o n  90 is i n  c o n f l i c t  w i t h  s e c t i o n s  20
t h r o u g h  40. T h e  l a t t e r  s u b s e c t i o n s  s t a t e  t h a t  t h e  p r o p o s e d  
a c t i v i t y  c a n n o t  b e  r n d e r t a k e n  u n l e s s  t h e r e  h a s  b e e n  p r i o r  
a p p r o v a l  by A D F & G  o f  p l a n s  f o r  t h e  p r o p o s e d  a c t i v i t y .
S e c t i o n  90 s a y s  t h a t  in  a d d i t i o n  t o  o b t a i n i n g  p l a n  a p p r o v a l ,  
o n e  m u s t  h a v e  a p e r m i t .  C a n  o n e  a s s u m e  t h a t  b y  o b t a i n i n g  
p l a n  a p p r o v a l ,  o n e  c a n  r e c e i v e  a p e r m i t ?  Or, a r e  t h e r e  
o t h e r  t h i n g s  t h a t  m u s t  b e  d o n e  i n  a d d i t i o n  t o  s u b m i t t i n g  t h e  
p l a n s  a n d  o b t a i n i n g  a p p r o v a l  w h i c h  a r e  n e c e s s a r y  t o  o b t a i n  a 
p e r m i t ?

7. 5 A A C  95.100. P e r m i t  C o n d i t i o n s  a n d  A s s i g n m e n t s .

T h i s  s e c t i o n  a l l o w s  t h e  d e c i d i n g  o f f i c e r  t o  p u t  
t e r m s  a n d  c o n d i t i o n s  w h i c h  h e  b e l i e x  *?s a r e  n e c e s s a r y  i n t o  
t h e  p e r m i t .  At a m i n i m u m ,  t h e  d e c i d i n g  o f f i c e r  s h o u l d  
p r o v i d e  w r i t t e n  r e a s o n s  for a d d i n g  a n y  s u c h  c o n d i t i o n s .
O t h e r w i s e ,  o n e  c o u l d  n o t  e f f e c t i v e l y  a p p e a l  s u c h  a d e c i s i o n .

8 . 5 A A C  95.110. R e c o n s i d e r a t i o n  o f  D e n i a l s .  >'•

T h i s  s e c t i o n  p r o v i d e s  t h a t  r e c o n s i d e r a t i o n  w o u l d  b e  
a l l o w e d  if t h e  a p p l i c a n t  p r o v i d e s  n e w  f a c t u a l  i n f o r m a t i o n .
W e  s u g g e s t  t h a t  r e c o n s i d e r a t i o n  a l s o  b e  a l l o w e d  w h e r e  l e gal 
r e a s o n s  a r e  a d v a n c e d  b y  t h e  a p p l i c a n t .

9. 5 A A C  95.1 2 0 .  A m e n d m e n t s  t o  t h e  Permit.

A. S u b s e c t i o n  (a) d o e s  n o t  e x p l a i n  w h e n  a c h a n g e  
is s u f f i c i e n t  t o  r e q u i r e  a n  a m e n d m e n t .  T h e r e  s h o u l d  b e  
l a n g u a g e  e x p l a i n i n g  this.

B. T h e  s e c o n d  s e n t e n c e  o f  s u b s e c t i o n  (b) is p o o r l y  
w o r d e d .  It s t a t e s  t h a t  t h e  " D e p a r t m e n t  w i l l  r e q u i r e  a
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m a x i m u m  o f  30 da y s  to  r e v i e w  a r e q u e s t  f o r  a m e n d m e n t  a f t e r  
r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  in t h e  a p p r o p r i a t e  
r e g i o n a l  o f f i c e . "  T h i s  s e n t e n c e  s h o u l d  b e  c h a n g e d  to r e a d  
"T h e  D e p a r t m e n t  w i l l  r e v i e w  a r e q u e s t  f o r  a m e n d m e n t  w i t h i n  
30 d a y s  o f  r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  i n  t h e  
a p p r o p r i a t e  r e g i o n a l  o f f i c e . "

W h a 4- is a l l  n e c e s s a r y  i n f o r m a t i o n ?  It w o u l d  s e e m  
t h a t  a l l  n e c e s s a r y  i n f o r m a t i o n  w o u l d  b e  p r o v i d e d  in a 
c o m p l e t e d  a p p l i c a t i o n  d e s c r i b e d  in 5 A A C  9 5 . 9 0 ( b ) .

10. 5 A A C  9 5 . 170. A p p l i c a t i o n  o f  S t a n d a r d s .

S u b s e c t i o n  (a) m a k e s  t h e  s t a n d a r d s  o f  S e c t i o n s  180 
t h r o u g h  2 5 0  a p p l i c a b l e  t o  " r i v e r s ,  l a k e s  a n d  s t r e a m s  
f r e q u e n t e d  b y  fish." A.s s t a t e d  i n  o u r  r e s p o n s e  t o  5 A A C  
9 5 . 0 2 0 ,  as  f o u n d  i n  p a r a g r a p h  3 ( a )  o f  o u r  r e s p o n s e ,  
" f r e q u e n t e d  b y  fish" d e f i n e d  w o u l d  h a v e  t o  m e a n  s t r e a m s  
s p e c i f i e d  u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) .  S i n c e  A S  1 6 . 0 5 . 8 7 0 ( b )  
l i m i t s  t h e  a u t h o r i t y  o f  t h e  D e p a r t m e n t  t o  s p e c i f i e d  s t r e a m s ,  
i f  t h e  t e r m  " f r e q u e n t e d  b y  f i s h "  d o e s  n o t  m e a n  w h a t  w e  say, 
t h e n  t h e  D e p a r t m e n t  s i m p l y  h a s  n o  a u t h o r i t y  t o  e x t e n d  t h e  
r e g u l a t i o n s  as p r o v i d e d  i n  9 5 . 1 7 0 .  In o t h e r  wor d s ,  u n l e s s  
" f r e q u e n t e d  by  fish" is d e f i n e d  to m e a n  " s p e c i f i e d  u n d e r  AS 
1 6 . 0 5 . 8 7 0 ( a ) " ,  t h e n  t h e r e  is n o  a u t h o r i t y  in t h e  D e p a r t m e n t  
t o  r e g u l a t e .  For t h i s  reason, wr w o u l d  a g a i n  s u g g e s t  t h a t  
t h e  t e r m  " f r e q u n i t e d  b y  f i s h "  b e  s t r i k e n  a n d  t h a t  t h e  w o r d  
" s p e c i f i e d "  be  p l a c e d  i n  f r o n t  o f  t h e  w o r d s  "rivers, l a k e s  
a n d  s t r e a m s "  in t h e  t h i r d  l i n e  o f  t h i s  s e c t i o n .

11. 5 A A C  95.190. A d h e r a n c e  t o  S t a n d a r d s .

S u b s e c t i o n  (b) a s  a p r a c t i c a l  m a t t e r ,  r e q u i r e s  t h e  
p e r m i t t e e  t o  r e m o v e  i n s t a l l a t i o n s  n o t  in a c c o r d a n c e  w i t h  t h e  
p r o v i s i o n s  o f  t h o  p e r m i t  o\ t h i s  c h a p t e r  w h i c h  p r e - e x i s t e d  
t h e  p e r m i t  a n d  t h e  c h a p t e r . T h e  i m p a c t  o f  t h e s e  r e g u l a t i o n s  
s h o u l d  o n l y  a p p l y  p r c s p e c t i v e l y . W e  s h o u l d  n o t  b e  r e q u i r e d  
t o  r e m o v e  i n s t a l l a t i o n s ,  w h i c h  a l t h o u g h  o n c e  legal, d o  n o t  
n o w  c o m p l y  w i t h  t h e  r e g u l a t i o n s .  A- g r a n d f a t h e r  c l a u s e  
s h o u l d  b e  w r i t t e n  in.

12. 5 A A C  9 5 . 1 9 0 .  S t a n d a r d s  f o r  F r e e  P a s s a g e  a n d  
P r o t e c t i o n  o f  Fish.

A. S u b s e c t i o n  la) c a l l s  for " f r e e  p a s s a g e "  a n d  
m o v e m e n t  o f  fish. W h a t  is t h e  d i f f e r e n c e  b e t w e e n  f r e e  
p a s s a g e  a n d  free m o v e m e n t ?  " M o v e m e n t "  seems to b e  simply an 

. a d d e d  w o r d  c o n v e y i n g  n o  d i s c r e e t  m e a n i n g .  ...Accordingly, w e  
- r e c o m m e n d  t h a t  it b e  s t r i c k e n .  ----- --------- ---------- —  ... ... .
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B. S u b s e c t i o n  (b) p r o v i d e s  for s c h e d u l i n g  o f
I c e r t a i n  " i n s t r e a m "  a c t i v i t i e s .  O u r  e x p e r i e n c e  h a s  b e e n  t h a t

t h e  b u i l d i n g  o f  b r i d g e s  —  e v e n  d u r i n g  s p a w n i n g  p e r i o d s  —  
c a n  b e  a c c o m p l i s h e d  w i t h o u t  u n d u e  d i s t u r b a n c e  t o  t h e  fish. 
O n c e  a s t r u c t u r e  s u c h  as a b r i d g e ,  o r  a w i d e  c u l v e r t  is in
pl a c e ,  w e  h a v e  o b s e r v e d  t h a t  f i s h  s e e m  t o  p a y  v e r y  l i t t l e
a t t e n t i o n  to it.

C. S u b s e c t i o n  (c) s a y s  t h a t  b l a s t i n g  is 
p r o h i b i t e d  w i t h i n  o n e - e i g h t h  o f  a m i l e  o f  t h e  w a t e r  li..e o f  
a n y  river, l a k e  o r  stream, u n l e s s  o t h e r w i s e  p e r m i t t e d  in t h e  
p e r m i t .  S e c t i o n  9 5 . 0 3 0 ( 8 )  s a y s  t h a t  b l a s t i n g  c a n n o t  b e
u n d e r t a k e n  u n l e s s  p l a n s  a n d  s p e c i f i c a t i o n s  h a v e  b e e n  
s u b m i t t e d  t o  a n d  a p p r o v e d  b y  t h e  D e p a r t m e n t .  W h y  is t h i s  
m a t t e r  c o v e r e d  tw i c e ?

F u r t h e r m o r e ,  i n d u s t r y  e x p e r i e n c e  si vs t h a t  
t e c h n i q u e s  s u c h  as s e q u e n t i a l  b l a s t i n g  s u b s t a n t i a l x y  r e d u c e  
c o n c u s s i o n .  T h e  Du P o n t  C o m p a n y  h a s  d e m o n s t r a t e d  t h a t  g o o d  
p r a c t i c e  c a n  r e d u c e  t h e  d i s t a n c e  b e t w e e n  t h e  b l a s t i n g  a r e a  
a n a  the water. A c c o r d i n g l y ,  w e  u r g e  y o u  t o  r e c o n s i d e r  t h e  
o n e - e i g h t h  m i l e  d i s t a n c e  in  f a v o r  o f  r e s u l t  o r i e n t e d  g o a l  
s t a t e m e n t .

13. 5 A A C  95.200. C u l v e r t  I n s t a l l a t i o n  S t a n d a r d s .

A. T h o  r e q u i r e m e n t  f o r  t h e  b u r y i n g  o f  c u l v e r t s  a s  
s e t  f o r t h  in S u b s e c t i o n  (a) is u n n e c e s s a r y .  It is n o t  t h e

! p r e s e n t  p r a c t i c e  t o  b u r y  c u l v e r t s  t o  a s i x  i n c h  d e p t h -  Such.
a p r a c t i c e  c o u l d  r e s u l t  in a d v e r s e l y  a f f e c t i n g  f i s h  h a b i t a t .  
A t  p r e s e n t ,  an o p e r a t o r  c o n s i d e r s  t h e  s i z e  o f  t h e  s t r e a m  b e d  
a n d  s p e c i f i e s  a c u l v e r t  o f  l e n g t h  a n d  r i.ze s u f f i c i e n t  for
f i s h  p a s s a g e  to o c c u r  at a w a t e r  v e l o c i t y  a c c e p t a b l e  e x c e p t
f o r  p e r i o d s  of p e a k  flow. In a d d i t i o n ,  c u l v e r t s  a r e
p r e s e n t l y  p l a c e d  t o  m a t c h  n a t u r a l  r i v e r  o r  s t r e a m  flow.

B. S u b s e c t i o n  (b) s p e c i f i e s  a t a b l e  t o  b e  f o l l o w e d  
b y  t h e  f i e l d  o p e r a t o r .  T h e  m a x i m u m  a l l o w a b l e  c u l v e r t  
v e l o c i t i e s  a r e  m u c h  t o o  low, e s p e c i a l l y  w h e n  o n e  c o n s i d e r s  
t h a t  t h e r e  a r c  p e a k  f l o w  p e r i o d s  w h e n  s u c h  v e l o c i t i e s  a r e  
n a t u r a l l y  exceeded.

C. S u b s e c t i o n  (c) p r o v i d e s  t h a t  n o  r e a l l i g n m o n t
w a y  occur, e v e n  if a s t r e a m  is n o t  a f i s h  s t r e a m .  All 
t r i b u t a r i e s  a n d  f e e d e r  s t r e a m s  s h o u l d  b e  a v a i l a b l e  for 
r e n l l i g n m e n t  to a c c o m m o d a t e  i n s t a l l a t i o n .  In t h e s e  cases, 
t h e  w a t e r  q u a l i t y  is o f  t h e  h i g h e s t  c o n c e r n  a n d  s u c h  real-

.___________l i g n m c n t ,  u s u a l l y ,  e n h a n c e s  w a t e r  q u a l i t y .
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D. S u b s e c t i o n  (e) s i m p l y  s t a t e s  t h a t  i n s t a l l a t i o n  
o f  a c u l v e r t  m a y  n o t  o c c u r  if  t h e r e  is a s p a w n i n g  o r  r e a r i n g  
s i t e  t h r o u g h  w h i c h  a r o a d  h a s  b e e n  d e s i g n e d .  Cer*tainly 
t h e r e  a r e  s i t u a t i o n s  w h e r e  s u c h  c u l v e r t  i n s t a l l a t i o n s  w o u l d  
r e s u l t  o n l y  in a d i m i n i m o u s  r e d u c t i o n  o f  f i s h  h a b i t a t .  
A c c o r d i n g l y ,  w e  b e l i e v e  t h a t  t h i s  s e c t i o n  s h o u l d  b e  
q u a l i f i e d .

14. 5 A A C  95.220. S t r e a m ,  R i v e r  a n d  L a k e  B a n k s  S t a b i­
l i z a t i o n  S t a n d a r d s .

A. S u b s e c t i o n  (a) p r e c l u d e s  a n y  a c t i v i t i e s  w h i c h  
" m a y  a f f e c ' "  t h e  b a n k s  o f  s t r e a m s ,  r i v e r s  a n d  l a k e s .  
Ag a i n ,  A D F & L  loes n o t  h a v e  a u t h o r i t y  u n d e r  A S  1 6 . 0 5 . 9 7 0 ( b )  
t o  r e g u l a t e  a c t i v i t y  o n  b a n k s  o f  -•‘-.reams, r i v e r s ,  o r  lakes; 
p a r t i c u l a r l y  o n  b a n k s  o f  u n s p e c i f i e d  s t r e a m s ,  r i v e r s  or  
l a k e s .

F u r t h e r m o r e ,  a n y t h i n g  m a y  a f f e c t  t h e  b a n k s  o f  
s t r e a m s ,  r i v e r s  a n d  lakes. A c c o r d i n g l y ,  t h i s  p h r a s e  is 
o v e r l y  b r o a d  a n d  s i m p l y  s h o u l d  b e  d e l e t e d .

B. S u b s e c t i o n  (d) s t a t e s  t h a t  o n l y  r o c k s ,  
c r i b b i n g ,  or  m a t e r i a l  p r o v i d e d  b y  t h e  D e p a r t m e n t  c o u l d  b e  
u s e d  f o r  s t r e a m  b a n k  s t a b i l i z a t i o n .  W h a t  a b o u t  g r a s s  s e e d  
o r  v e g e t a t i o n ?  W h y  s h o u l d  t h e y  n o t  b e  s p e c i f i e d  in t h i s  
s e c t i o n ?

15. 5 A A C  95.230. Stream, R i v e r  a n d  L a k e  B e d  S t a b i l i­
z a t i o n  S t a n d a r d s .

A. S u b s e c t i o n  (a)(2) s . a t e s  t h a t  a p e r s o n  h a s  t o  
b e  i n  c o m p l i a n c e  w i t h  t e r m s  s p e c i f i e d  i n  t h e  p e r m i t  "w h i c h  
t h e  d e p a r t m e n t  c o n s i d e rs n e c e s s a r y  f o r  f r e e  p a s s a g e  a n d  
p r o t e c t i o n  o f  fish ..." T h e  u n d e r l i n e d  p h r a s e  s h o u l d  b e  
c h a n g e d  t o  " w h i c h  a r e  r e a s o n a b l y  n e c e s s a r y . "  W h i l e  w e  h a v e  
n o  d o u b t  t h a t  the d e p a r t m e n t  w i l l  a c t  w i t h i n  r e a s o n ,  t h e r e  
is  n o  r e a s o n  t o  b r o a d e n  its d i s c r e t i o n  b e y o n d  that.

B. S u b s e c t i o n  (b) f l a t l y  s t a t e s  t h a t  n o  p e r s o n  m a y  
c h a n n e l i z e  a s t r e a m  f r e q u e n t e d  b y  fish. Again, t o  s o l v e  a 
p a r t i c u l a r l y  d i f f i c u l t  e n g i n e e r i n g  p r o b l e m ,  t h i s  m a y  b e  t h o  
w i s e s t  tiding to do. T h is, o f  c o u r s e  a s s u m e s  t h a t  e n v i r o n­

m e n t a l  s t a n d a r d s  c a n  b e  met.
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C. S u b s e c t i o n  
c o n d u c t  a c t i v i t i e s  w h i c h  
e n t r a p m e n t  b a s i n s  w i t h i n  
p r e v i o u s l y  stated, A D F & G  
u n d e r  A S  1 6 . 0 5 . 8 7 0 ( b )  to 
p lain. F u r t h e r m o r e ,  e v e n  
s e c t i o n  is t o o  v a g u e  a n d  r 
p r a c t i c a l .

E.

(d) s t a t e s  
c a n  a c t  to 
p o r t i o n s  of  
l a c k s  t h e

t h a t  n o  p e r s o n  m a y  
c r e a t e  p o t e n t i a l  f i s h  
t h e  f l o o d  plain. As 
l a n d  b a s e d  a u t h o r i t y

r e g u l a t e  a c t i o n s  w i t h i n  t h e  f l o o d  
if s u c h  a u t h o r i t y  d i d  exist, t h i s  
e q u i r e s  t o o  m u c h  s p e c u l a t i o n  t o  b e

S u b s e c t i o n  (e) s t a t e s  " e a c h  b e r m  c r e a t e d  in  an  
a n a d r o m o u s  fi s h  s t r e a m  m u s t  b e  c o n t o u r e d  t o  t h e  n a t u r a l  
s l o p e  air. it e x i s t e d  p r i o r  t o  t h e  c r e a t i o n  o f  t h e  b e r m . "  If 
is d i f f i c u l t  to  u n d e r s t a n d  p r e c i s e l y  w h a t  t h i s  m e a n s .  5 A A C  
9 5 . 9 9 0 ( 3 )  d e f i n e s  b e r m  t o  m e a n  "an a r t i f i c i a l l y  r a i s e d  
m a r g i n ,  b a r  or  o t h e r  d e p o s i t  c o m p o s e d  o f  e a r t h e n  m a t e r i a l s ,  
w h i c h  i n t e r r u p t s  t h e  n a t u r a l  c o n f i g u r a t i o n  o f  t h e  a d j a c e n t  
t e r r a i n . "  A c c o r d i n g l y ,  i t  w o u l d  a p p e a r  t h a t  t o  t h e  e x t e n t  
t h e r e  i s  a n y  r a i s e d  d e p o s i t  o f  m a t e r i a l  o f  a n y  kind, w h e t h e r  
detrimental, o r  n o n - d e t r i m e n t a l ,  it m u s t  b e  c h a n g e d  t o  t h e  
p r e - e x i s t i n g  c o n t o u r s .  This, in turn, m e a n s  t h a t  t h o s e  
c o n t o u r s  m u s t  b e  c h a r t e d  b y  a b a s e l i n e  s t u d y  b e f o r e  
o p e r a t i o n s  begin. T h i s  is a n  a b s u r d  m a k e - w o r k  t y p e  r e s u l t  
w h i c h  is s i m p l y  u n c o n n e c t e d  t o  a n y  e n v i r o n m e n a l  p r o t e c t i o n  
w h a t s o e v e r .  T h i s  s e c t i o n  s h o u l d  b e  r e w r i t t e n  t o  r e q u i r e  
b e r m s  t o  b e  e l i m i n a t e d  w h e r e  n e c e s s a r y  t o  p r o t e c t  t h e

R e t u r n i n g  t o  n a t u r a l  c o n t o u r s  h a s  b e e n  
e v e r y  r u l e m a k i n g  a n d  l e g i s l a t i v e  p r o c e s s  o f  
aware. T h e  r e a s o n  is t h a t  t h e  e x p e n s e  is n o t

e n v i r o n m e n t ,  
r e j e c t e d  in 
w h i c h  w e  a r c

r e l a t e d  at all. co t h e  e n v i r o n m e n t a l  b e n e f i t s  t o  b e  d e r i v e d .

F. S u b s e c t i o n  (g) r e q u i r e s  t h a t  b r i d g e  p i l i n g s  
b e  c u t  o f f  l e v e l  w i t h  s t r e a m  b o t t o m s  u p o n  r e m o v a l .  W h e n  
c u l v e r t s  a r e  r e m o v e d ,  c h a n n e l s  a r e  t o  b e  r e s t o r e d  t o  
o r i g i n a l  c o n f i g u r a t i o n s .  D o t h  o f  t h e s e  c o s t l y  r e q u i r e m e n t s  
m a y  b e  n e c e s s a r y  in i n d i v i d u a l  i n s t a n c e s .  H o w e v e r ,  t h e  g o a l  
s h o u l d  b e  t h a t  w h e n  an  a r e a  is left, t h e r e  w i l l  b e  n o  
e n v i r o n m e n t a l  d a m a g e  to t h e  fish. W e  c a n  f o r e s e e  a n y  n u m b e r  
of  i n s t a n c e s  w h e r e  m e e t i n g  t h e  r e q u i r e m e n t s  o f  S u b s e c t i o n
(g) w o u l d  c a u s e  m o r e  e n v i r o n m e n t a l  d a m a g e  t h a n  d o i n g  
n o t h i n g .  F u r t h e r m o r e ,  it is i m p o s s i b l e  t o  r e s t o r e  a c h a n n e l  
t o  its " o r i g i n a l  conf.igr* ->t i o n . " H o w  is t h e  o r i g i n a l  c o n­
f i g u r a t i o n  t o  b e  d e t e r m i n e d ?  It m a y  w e l l  b e  t h a t  r e t u r n i n g  
t o  its o r i g i n a l  c o n f i g u r a t i o n  p r o v i d e s  n o  e n v i r o n m e n t a l  
a d v a n t a g e  w h a t s o e v e r ,  y e t  t h e  o p e r a t o r  w o u l d  s t i l l  b e  
r e q u i r e d  to u n d e r t a k e  t h e  c o s t  o f  m e e t i n g  t h i s  r e q u i r e m e n t .
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IS. 5 A A C  95.240. W a t e r  Q u a l i t y  S t a n d a r d s .

T h e r e  is no  r e a s o n  f o r  A D F & G  t o  a d d r e s s  i t s e l f  t o  
w a t e r  q u a l i t y  s t a n d a r d s  s i n c e  t h i s  is a f u n c t i o n  o f  D E C .  

A c c o r d i n g l y ,  w e  b e l i e v e  t h i s  e n t i r e  s e c t i o n  s h o u l d  b e  
deleted.

17. 5 A A C  95.250. S h o r e l i n e  S t a n d a r d s .

N o t v i t h s h a n d i n g  i t s  c o n f u s i n g  l a n g u a g e ,  t h i s  
s e c t i o n  s e e m s  t o  p r o v i d e  f o r  b u f f e r  s t r i p s  a l o n g  a l l  
s t r e a m s .  A s  a p o l i c y  m a t t e r ,  t h e  A L A  o p p o s e s  s u c h  a 
s t a n d a r d .  W e  ^ r t a i n l y  r e c o g n i z e  in  p a r t i c u l a r  c a s e s  b u f f e r  
s t r i p s  m a y  b e  r e q u i r e d .  H o w e v e r ,  t o  r e q u i r e  t h e m  in a l l  
c a s e s  is r e g u l a t o r y  o v e r k i l l  a n d  c a n n o t  b e  s u p p o r t e d  o n  
e n v i r o n m e n t a l  g r o u n d s .  W e  t h i n k  it far b e t t e r  t o  f o l l o w  t h e  
f o r e s t  s e r v i c e  a p p r o a c h  o f  s e t t i n g  u p  s t r e a m s i d e  m a n a g e m e n t  
z o n e s  w i t h i n  w h i c h  t h e r e  w o u l d  b e  s p e c i a l  p r o t e c t i o n .  
T h e r e f o r e ,  w e  b e l i e v e  t h a t  t h i s  s e c t i o n  s h o u l d  b e  r e w r i t t e n  
t o  a c c o r d  w i t h  t h e  S o u t h e a s t  A r e a  G u i d e s .

18. 5 A A C  9 5 . 910. W a i v e r  or A l t e r a t i o n  o f  P r o c e d u r e
S t a n d a r d s  a n d  P e r m i t  C o n d i t i o n s .

S u b s e c t i o n  3 o f  t h i s  s e c t i o n  p r o v i d e s  t h a t  w a i v e r s  
m a y  b e  g r a n t e d  w h e r e  t h e  s t a n d a r d s  s e t  f o r t h  in  a r e g u l a t i o n  
a r e  n o t  a p p l i c a b l e  d u e  t o  u n i q u e  i n d i v i d u a l  s t r e a m  o r  l a n d  
feature's. T h i s  l e a v e s  it u p  t o  t h e  op r a t o r  t o  p r o v e  t h a t  
t h e  s t r e a m  o r  l a n d  f e a t u r e s  a r e  u n i q u e .  It w i l l  b e  f a r  
b e t t e r  t o  e m p l o y  t h e  t y p e  o f  s y s t e m  w e  h a v e  talked; a b o u t  
t h r o u g h o u t  t h i s  r e s p o n s e  t o  t h e  r e g u l a t i o n s .  T h e  b i o l o g i s t s  
a n d  t h e  o p e r a t o r s  s h o u l d  w o r k  •>ut s t a n d a r d s  w h i c h  w i l l  
p r o v i d e  e n v i r o n m e n t a l  s a f e g u a r d s  t o  s p e c i f i c ,  o n - t h e - g r o u n d  
s i t u a t i o n s .

19. 5 A A C  9 5 . 930. R e t e n t i o n  o f  P e r m i t  f o r  I n s p e c t i o n  
a n d  I n s p e c t i o n  o f  P e r m i t  Sites.

S u b s e c t i o n  (b) r e q u i r e s  t h a t  a p e r m i t t e e  m u s t  g i v e  
l a w  e n f o r c e m e n t  o f f i c e r s  f r e e  a n d  u n o b s t r u c t e d  a c c e s s  "at 
a l l  t i m e s "  t o  the p e r m i t  site. W e  b e l i e v e  i t  i n a p p r o p r i a t e  
f o r  t h e r e  to b e  s u c h  a c c e s s  e x c e p t  w h e r e  t h e  t i m b e r  o p e r a t o r  
o r  its d e s i g n a t e d  r e p r e s e n t a t i v e  is a v a i l a b l e  t o  a c c o m p a n y  
l a w  e n f o r c e m e n t  o f f i c e r s  a r o u n d  t h e  site.
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20. 5 A A C  95.970. W a t e r s  I m p o r t a n t  to A n a d r o m o u s  Fish.

C h i e f  R i c h a r d  L o g a n  
M a r c h  24, 1981 
Pago- E i g h t e e n

T h e  l a s t  s e n t e n c e  o f  t h i s  s e c t i o n  a t t e m p t s  t o  
e x t e n d  t h e  p r o v i s i o n s  o f  t h e  c h a p t e r  t o  t r i b u t a r i e s  o f  
n a d r o m o u s  f i s h  s t r e a m s .  As p r e v i o u s l y  s t a t e d ,  t h e r e  is 

i n s u f f i c i e n t  a u t h o r i t y  in l a w  for s u c h  a n  e x t e n s i o n  t o  b e  
m a d e .  A D F & G  is o n l y  a l l o w e d  t o  r e g u l a t e  s t r e a m s  s p e c i f i e d  
u n d e r  A S  1 5 . 0 5 . 8 7 0 ( a ) .  A c c o r d i n g l y ,  w e  r e c o m m e n d  t h a t  t h e  
l a s t  s e n t e n c e  o f  t h i s  s e c t i o n  b e  d e l e t e d .

2 1 I 5 A A C  95.990.

A. S u b s e c t i o n  2 d e f i n e s  a n  a n a d r o m o u s  f i s h  s t r e a m  
as a s t r e a m  w h i c h  is o r  " m a y  a t  a n y  t i m e  b e  i m p o r t a n t  t o  t h e  
sp a w n i n g ,  r e a r i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  fish, a n d  
i n c l u d e s  a l l  s l o u g h s  a n d  b a c k w a t e r s  a d j o i n i n g  t h e  l i s t e d  
w a t e r s ,  a n d  t h a t  p o r t i o n  o f  t h e  f l o o d  p l a i n  w h i c h  is c o v e r e d  
b y  t h e  m e a n  a n n u a l  f l o o d . "  S e c t i o n  8 7 0 ( a )  m a k e s  n o  
p r o v i s i o n  w h a t s o e v e r  for s t r e a m s  w h i c h  m a y  b e c o m e  i m p o r t a n t  
t o  s p a w n i n g ,  r e a r i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  fish. T h e  
8 7 0 ( a )  l i s t  o n l y  a p p l i e s  t o  s t r e a m s  " t h a t  a r e  i m p o r t a n t  t o  
t h e  s p a w n i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  f i s h . "  (See A S  
1 5 . 0 5 . 8 7 0 ( a ) ) .  Thus, t h e  p h r a s e  " m a y  a t  a n y  t i m e "  s h o u l d  b e  
d e l e t e d  as  e x c e e d i n g  A D F & G ' s  a u t h o r i t y  u n d e r  t h e  law.

Ag a i n ,  t h e  i n c l u s i o n  o f  slo u g h s ,  b a c k w a t e r s ,  l i s t e d  
w a t e r s  a n d  t h e  f l o o d  p l a i n  g o  w a y  p a s t  t h e  l e g a l  a u t h o r i t y  
s e t  f o r t h  in 3 7 0 ( b )  a n d  s h o u l d  t h e r e f o r e  b e  e l i m i n a t e d .

B. S u b s e c t i o n  3 d e f i n e s  " b e r m "  t o  m e a n  a n  a r t i f i­
c i a l l y  r a i s e d  m a r g i n ,  bar, or  o t h e r  d e p o s i t  c o m p o s e d  o f  
e a r t h e n  m a t e r i a l s  w h i c h  i n t e r r u p t s  t h e  n a t u r a l  c o n f i g u r a t i o n  
o f  the a d j a c e n t  t e r r a i n . "  T h i s  d e f i n i t i o n  is g o i n g  t o  b e  
t r u l y  d i f f i c u l t  t o  a p p l y .  W h a t  d o e s  a r t i f i c i a l l y  r a i s e d  
m e a n ?  W h a t  d o e s  i n t e r r u p t s  a n a t u r a l  c o n f i g u r a t i o n  m e a n ?  
W e  r e c o m m e n d  t h a t  t h i s  d e f i n i t i o n  b e  e l i m i n a t e d .  (See o u r  
o ^ h e r  o b j e c t i o n s  t o  t h i s  i s s u e  in P a r a g r a p h  15 E. o f  t h i s  
r e s p o n s e . )

C. C o m p l e t e d  a p p l i c a t i o n  is d e f i n e d  t o  m e a n  "all 
o f  t h e  i n f o r m a t i o n  n e c e s s a r y  for t h e  d e p a r t m e n t  t o  issue, 
c o n d i t i o n ,  o r  d e n y  p e r m i t " .  H o w  m u c h  i n f o r m a t i o n  t h i s  w i l l  
b e  o r  h o w  m a n y  e x c h a n g e s  o f  c o r r e s p o n d e n c e  c r  m e e t i n g s  it 
w i l l  t a k e  t o  p r o v i d e  it a r e  a n y o n e ' s  g u e s s .  A c c o r d i n g l y ,  
t h e  u s e  o f  t h i s  p h r a s e  w h i c h  p u t s  t h e  b u r d e n  o n  t h e  o p e r a t o r
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t c  d e t e r m i n e  the i n f o r m a t i o n  needed, is t o t a l l y  u n f a i r .  In 
t h e  f i r s t  place, it g i v e s  t h e  d e p a r t m e n t  t h e  o p p o r t u n i t y  t o  
h o l d  up  p r o c e s s i n g  o f  a n y  p e r m i t  for as l o n g  as  it can 
c o n j u r e  u p  a n e e d  for a d d i t i o n a l  i n f o r m a t i o n .  F u r t h e r m o r e ,  
i n  5 A A C  95.090, it s t a t e d  t h a t  " e a c h  a p p l i c a n t  f o r  h a b i t a t  
p r o t e c t i o n  p e r m i t  m u s t  s u b m i t  * c o m p l e t e d  a p p l i c a t i o n  o n  a 
f o r m  o r  i n  a m a n n e r  a p p r o v e d  b y  t h e  d e p a r t m e n t .  T h e  n o t i o n  
t h a t  o n e  c a n  s u b m i t  a l l  o f  t h e  i n f o r m a t i o n  t h a t  m u s t  b e  
u l t i m a t e l y  r e q u i r e d  is n o n s e n s i c a l .  We  r e c o m m e n d  t h a t  t h e  
t e r m  c o m p l e t e d  a p p l i c a t i o n  b e  d e f i n e d  as "the f o r m  p r o v i d e d  
b y  t h e  d e p a r t m e n t  w h i c h  is f u l l y  a n s w e r e d  t o  t h e  b e s t  o f  t e h  
a p p l i c a n t ' s  k n o w l e d g e . "  T h i s  d e f i n i t i o n  p u t s  t h e  b u r d e n  o n  
t h e  d e p a r t m e n t  t o  a s k  t h e  r i g h t  q u e s t i o n s  in t h e  f i r s t  p l a c e  
a n d  p r o v i d e s  t h a t  t h e  f o r m  w i l l  b e  c o n s i d e r e d  t o  b e  
c o m p l e t e d  if t h e  a p p l i c a n t  h a s  a n s w e r e d  a l l  t h e  q u e s t i o n s  
a s k e d .

D. S u b s e c t i o n  8  d e f i n e s  " f r e q u e n t e d  b y  fish" to 
m e a n  " t h a t  a n y  t i m e  i n  t h e  d e t e r m i n a t i o n  o f  t h e  d e p a r t m e n t ,  
c o n t a i n i n g  r e s i d e n t  o r  m i g r a t o r y  fish." A s  w e  s e e  it, t h i s  
p h r a s e  s h o u l d  o n l y  b e  u s e d  in c o n n e c t i o n  w i t h  r e g u l a t i o n s  
d e s i g n e d  t o  i m p l e m e n t  A S  1 6 . 0 5 . 8 4 0  w h i c h  r e q u i r e s  
c o n s t r u c t i o n  o f  f i s h w a y s  w h e r e  a d a m  o r  o t h e r  s t r u c t u r e  is 
b u i l t  a c r o s s  a s t r e a m  f r e q u e n t e d  b y  s a l m o n  o r  o t h e r  fish.

C O N C L U S I O N .

T h a n k  y o u  for t h e  o p p o r t u n i t y  u o  r e s p o n d  t o  t h e  
h a b i t a t  p e r m i t  r e g u l a t i o n s .  As s t a t e d ,  o u r  m a j o r  c o n c e r n  is 
t h a t  for no  a p p a r e n t  reason, A D F & G  is, b y  t h e s e  r e g u l a t i o n s ,  
a t t e m p t i n g  t o  e x c h a n g e  a w o r k i n g  m a n a g e m e n t  s y s t e m  b a s e d  
u p o n  use of  p r o f e s s i o n a l  m a n a g e m e n t  for a p r o s c r i p t i v e  
s y s t e m  t h a t  is u n i v e r s e 1 ly o p p o s e d  b y  i n d u s t r y  a n d  p r o b a b l y  
b y  a n u m b e r  o f  y o u r  o w n  b i o l o g i s t s .  T h e  r e g u l a t i o n s  in 
t h e i r  p r e s e n t  f o r m  v i o l a t e  t h e  F o r e s t  P r a c t i c e s  A c t  a n d  g c  
b e y o n d  t h e  a u t h o r i t y  w h i c h  t h e  l e g i s l a t u r e  g a v e  A D F & G  a n d  
t h e  B o a r d s  o f  F i s h  a n d  G a m e  in T i t l e  16. F i n a l l y ,  w e  
b e l i e v e  it i n a p p r o p r i a t e  t o  p r o m u l g a t e  t h e s e  r e g u l a t i o n s  
p r i o r  to c o m p l e t i o n  o f  t h e  u m b r e l l a  r e g u l a t i o n s  w h i c h  a r e



M a r c h  24, 1 0 3 1  

P a g e  T w e n t y

n o w  in d r a f t  in c o n n e c t i o n  w i t h  r e g u l a t o r y  r e f o r m .  F o r  a l l  
t h e s e  reasons, w e  u r g e  y o u  to  w i t h d r a w  t h e s e  r e g u l a t i o n s .  
W e  w i l l  w o r k  w i t h  y o u  t o  h e l p  o b t a i n  t h e  a u t h o r i t y  a n d  
b u d g e t  y o u  n e e d  t o  p r o t e c t  f i s h  a n d  g a m e  r e s o u r c e s ,  b u t  t h i s  
is not the w a y  t o  d o  it.

V e r y  t r u l y  y o u r s

J a m e s  F. C l a r k

J F C t s d
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ALASKA BOARDS OF FISHERIES AND GAME

AND

A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  GA M E

P R O P O S E D  R E G U L A T I O N S

G O V E R N I N G  F I S H  A N D  G A M E  H A B I T A T  P R O T E C T I O N

T h e  A l a s k a  D e p a r t m c  c of Fi s h  and Game and the A l a s k a  B o a r d s  e f 
F i s h e r i e s  a n d  G are s e e k i n g  r e v i e w  o f  a n d  c o m m e n t  o n  the 
a t t a c h e d  d r a f t  of p r o p o s e d  h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s .

T h e  D e p a r t m e n t  is p r o p o s i n g  t h e s e  r e g u l a t i o n s  to (1) m a k e  
>xplicit the p r o c e d u r e s  and s t a n d a r d s  u s e d  in i s s u i n g  h a b i t a t  
p r o t e c t i o n  p e r m i t s  > (2 ) a l l o w  public c r i t i q u e  o f  p r o c e d u r e s  and 
s t a n d a r d s  used in i s s u i n g  pe r m i t s ,  (3) I n c r e a s e  p r e d i c t a b i l i t y  
o.'. d e p a r t m e n t a l  d e c i s i o n s  I n v o l v i n g  I s s u a n c e  of p e r m i t s ,  (lj) 
e s t a b l i s h  s t a t e w i d e  c o n s i s t e n c y  in the D e p a r t m e n t ' s  h a b i t a t  
p r o t e c t i o n  ^•"'mitting pr o g r a m ,  (5 ) a v o i d  l i t i g a t i o n  o v e r  
m a t t e r s  o f  i n t e r p r e t a t i o n ,  (6 ) i n c r e a s e  e f f i c i e n c y  o f  o p e r a t i o n s  
and (7 ) e l i m i n a t e  p e r m i t  r e q u i r e m e n t s  fo r  c e r t a i n  a c t i v i t i e s .
The p r o p o s e d  r e g u l a t i o n s  are w r i t t e n  to ' m p l e m e n t  an e x i s t i n g  
p e r m i t t i n g  p r o g r a m .  No n e w  p e r m i t  is bel. ^ i n t r o d u c e d .  The 
time • e q u i r e d  to o b t a i n  p e r m i t s  will not be '"creased.

The Bo a r d s  a n d  the c o m m i s s i o n e r  wi l l  me e t  fr o m  A p ril 1 t h r o u g h  
a p p r o x i m a t e l y  April l\ at the C a p t a i n  C o o k  H o tel in A n c h o r a g e ,  
A l a s k a  to c o n s i d e r  p r o p o s e d  c h a n g e s  in D e p a r t m e n t a l  r e g u l a t i o n s .  
A p u b l i c  h e a r i n g  o n  the h a b i t a t  p r o t e c t i o n  r e g u l a t i o n s  will 
start at 9:00 a.m. A p r i l  2, 1981.

T h e  B o a r d s  a n d  the- C o m m i s s i o n e r  may a d o p t  or reject these 
p r o p o s e d  c h a n g e s  cr m a y  d e v e l o p  a l t e r n a t i v e s  on the subject 
m a t t e r  c o n t a i n e d  In the p r o p o s e d  r e g u l a t i o n s .  T h e  B o a r d s  and 
t he C o m m i s s i o n e r  m a y  al s o  c o n s i d e r  any a d d i t i o n a l  s u b ject 
m a t t e r  set f o r t h  in the legal n o t i c e  p u b l i s h e d  in c o m p l i a n c e  
w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  Act. C o p i e s  o f  the legal 
n o t i c e  may be o b t a i n e d  f r o m  r e g i o n a l  o f f i c e s  o f  the D e p a r t m e n t  
o f  F i s h  and Game.

P u r s u a n t  to the A d m i n i s t r a t i v e  P r o c e d u r e  Act, p u b l i c  c o m m e n t  is 
i n v i t e d  on the p r o p o s e d  cha n g e s .  At the p u b l i c  h e aring, 
c o m m e n t s  may be o f f e r e d  o r a l l y  or in w r i t i n g .  W r i t t e n  c o m m e n t s  
m a y  be s u b m i t t e d  in a d v a n c e  of the h e a r i n g  and s h o u l d  be sent 
to the B o a r d s  o f  F i s h e r i e s  and Game, S u p p o r t  B u i l d i n g ,  J u n eau, 
A l a s k a  9 9 801 e a r l y  e n o u g h  to a l l o w  r e c e i p t  by M a r c h  23, 1981. 
A d h e r e n c e  to the M a r c h  23 s u g g e s t e d  d e a d l i n e  w i l l  a s s u r e  the 
Oommisslone.T a n d  B o a r d  m e m b e r s  o f  m o r e  t i m e  for s t u d y  and, 
t h e r e f o r e ,  f u l l e r  c o n s !a orat i o n  of  c o m m e n t s  s u b m i t t e d  b> the 
p u b lic. The B o a r d s  a n d  the C o m m i s s i o n e r  ur g e  t h o s e  perse is 
w h o s e  I n t e r e s t s  m a y  be a f f e c t e d  by the p r o p o s e d  c h a n g e s  to 
o f f e r  comme n t s .



T I T L E  5. F I S H  A N D  G A M E

P A R T  6 . P R O T E C T I O N  O F  F I S H  A N D  G A M E  H A B I T A T .

C H A P T E R  95. P R O T E C T I O N  OF F I S H  A N D  G A M E  H A B I T A T .

A R T I C L E  1. P U R P O S E  O F  R E G U L A T I O N S .

5 A A C  9 5 . 001. F I N D I N G S .  (a) T h e  B o a r d s  o f  F i s h e r i e s  
a n d  G a m e  a n d  the c o m m i s s i o n e r  m a k e  the f i n d i n g s  set f o r t h  in 
th i s  s e ction.

(b) L a n d s  a n d  w a t e r s  c o m p r i s i n g  t h e  n a t u r a l  h a b i t a t  of 
fish a n d  g a m e  a r e  I m p o r t a n t  to the w e l f a r e  o f  f i s h  a n d  g a m e  but 
m a y  a l s o  be v a l u a b l e  for o t h e r  us e s  w h i c h  b e n e f i t  the e c o n o m y  
a n d  g e n e r a l  w e l f a r e  o f  A l a s k a n s .  T h e  l e g i s l a t u r e  has set a s i d e  
v a r i o u s  la n d  a n d  w a t e r  a r e a s  of the s t a t e  w h e r e  t h e  fish, ga m e  
a n d  t h e i r  n a t u r a l  h a b i t a t  are the p r i m a r y  v a l u e s ,  a n d  r e q u i r e  a 
h i g h e r  d e f r e e  o f  p r o t e c t i o n  t h a n  a f f o r d e d  to a r e a s  net so 
d e s i g n a t e d .  T h e s e  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  i n c l u d e  
s p e c i f i e d  f i s h  s t r e a m s ,  g a m e  r e f u g e s ,  g a m e  s a n c t u a r i e s ,  a n d  
fish a n d  g a m e  c r i t i c a l  h a b i t a t  areas.

(c) C e r t a i n  a c t i v i t i e s  on l a nds a n d  in w a t e r s  c o m p r i s i n g  
the n a t u r a l  h a b i t a t  of f i s h  and g a m e  r e s o u r c e s  m a y  c r e a t e  
c o n d i t i o n s  w h i c h  d i m i n i s h  the v a l u e s  a n d  a m e n i t i e s  o f  that 
hab i t a t .  In a r e a s  w h e r e  f i s h  a n d  g a m e  r e s o u r c e s  a r e  of 
I m p o r t a n c e ,  l a n d  a n d  w a t e r  us e s  may, if not p r o p e r l y  p l a n n e d ,  
c a u s e  u n n e c e s s a r y  or  u n d e s i r a b l e  I m p a c t s  tc f i s h ,  w i l d l i f e  and 
t h e i r  h a b i t a t .  F o r  e x a m p l e ,  land a n d  w a t e r  m o d i f i c a t i o n s  can 
i n c r e a s e  e r o s i o n  or s e d i m e n t a t i o n ,  o r  d i v e r t ,  o b s t r u c t  or a l t e r  
w a t e r  q u a l i t y ,  q u a n t i t y  or flow. W a t e r  t e m p e r a t u r e  e x t r e m e s  
m a y  be a g g r a v a t e d ,  or p o p u l a t i o n s  o f  a n i m a l s  a n d  v e g e t a t i o n  may 
be a l t e r e d  o r  d e s t r o y e d .  La n d  and w a t e r  d e v e l o p m e n t  a c t i o n s  
ma y  r e d u c e  f o o d  s u p p l i e s  f o r  f i s h  o r  game, r e s t r i c t  m o v e m e n t  of 
fi s h  a n d  game, e l i m i n a t e  c o v e r  o r  d i s t u r b  o r  d e s t r o y  s p a w n i n g ,  
n e s t i n g ,  a n d  b r e e d i n g  are a s .  M o d i f i c a t i o n s  to l a n d  or w a t e r  
may c h a n g e  a d j a c e n t  h a b i t a t s ,  or s i g n i f i c a n t l y  c h a n g e  the 
c a p a c i t y  of a s t r e a m  or w r :land to s t o r e  s t o r m  a n d  flood 
waters. D e v e l o p m e n t  a c t i o  is in u p s t r e a m  w a t e r s  o r  in t r i b u t a r y  
st r e a m s  are p o t e n t i a l  c a u s e s  of u n d e s i r a b l e  c h a n g e s  in 
d o w n s t r e a m  h a b i t a t s  o f  f i s h  a n d  w i l d l i f e .

(d) In the l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s ,  r e g u l a t i o n s  
g o v e r n i n g  p u b l i c  u s e s  a r e  n e c e s s a r y  to p r o m o t e  p l a n n i n g  a n d  
se c u r e  e f f e c t i v e  p r o t e c t i o n  o f  the c h a r a c t e r i s t i c s  a n d  v a l u e s  
of the n a t u r a l  h a b i t a t  of  fi s h  and game, a n d  to e s t a b l i s h  
m e a s u r e s  a n d  p r o c e d u r e s  f o r  m i t i g a t i n g  a d v e r s e  e f f e c t s  u p o n  the 
h a b i t  a 4- .

(e) P r o m u l g a t i o n  of r e g u l a t i o n s  w i l l  p r o m o t e  the p u n l l c  
i n t e r e s t  by p r o v i d i n g  for the p r o t e c t i o n  o f  p u b l i c  r e s o u r c e s ,  
a v o i d i n g  c o n f l i c t s  in  the use o f  l a n d s  a n d  w a t e r s  t h r o u g h
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p u b l i c  d i s c l o s u r e  of' d e v e l o p m e n t  g u i d e l i n e s ,  a n d  p r o v i d i n g  for 
p r e d i c t a b i l i t y  a n d  c o n s i s t e n c y  In r e g u l a t o r y  a c t i v i t i e s .

(f) T h e  s u s c e p t i b i l i t y  of f i s h  a n d  g a m e  to d a m a g e
r e q u i r e s  the p r o m u l g a t i o n  of  u n i f o r m  s t a n d a r d s .  H o w e v e r ,  the
w i d e  v a r i a t i o n  in s e n s i t i v i t y  and q u a l i t y  of  n a t u r a l  h a b i t a t  
c o m p l i c a t e s  t h e  p r o b l e m  of  d e v e l o p i n g  u n i f o r m  s t a n d a r d s ,  a n d  
n e c e s s i t a t e s  a m e a n s  f o r  a c c o m m o d a t i n g  u n i q u e  i n d i v i d u a l  
c i r c u m s t a n c e s .

(g) F l e x i b i l i t y  in the i m p l e m e n t a t i o n  o f  r e g u l a t i o n s  is
n e c e s s a r y  to e n s u r e  that the p u r p o s e s  o f  u n i f o r m  r e g u l a t i o n s
ar e  m e t  w i t h o u t  u n d u e  c o n s t r a i n t s  on the g e n e r a l  p u b l i c ,  and 
that the l e a s t  d a m a g i n g  or l e a s e  r e s t r i c t i v e  p r a c t i c a l  l a n d  or 
w a t e r  use a l t e r n a t i v e  m a y  be c o n s i d e r e d  in d e t e r m i n i n g  w h e t h e r ,  
tn d  on wh a t  terms, a p p r o v a l  s h o u l d  be given. T h i s  is be s t  
a c c o m p l i s h e d  t h r o u g h  the use of a p e r m i t  s y s t e m  w h i c h  a l l o w s  
f o r  c o n d i t i o n i n g  of p e r m i t s  on the b a s i s  of l o c a l  v a r i a t i o n s  in 
r e s o u r c e s .

(h) It is a n t i c i p a t e d  that s u b s t a n t i a l  n u m b e r s  of p e r m i t  
a p p l i c a t i o n s  w i l l  be for m i n o r  r o u t i n e  a c t i v i t i e s  t h a t  h a v e  
l i t t l e  p o t e n t i a l  for s i g n i f i c a n t  e n v i r o n m e n t a l  d e g r a d a t i o n .
Fo r  t h e s e  a c t i v i t i e s ,  b’-.e p u b l i c  i n t e r e s t  is b e s t  s e r v e d  by 
p r o v i d i n g  a m e c h a n i s m  w h e r e b y  g e n e r a l  p e r m i t s  c o v e r i n g  t o p i c a l  
us e s  or a r e a  m a y  be Issued. H o wever, s i n c e  c u m u l a t i v e  and 
s e c o n d a r y  e f f e c t s  c o u l d  be s i g n i f i c a n t ,  a n d  s i n c e  t h e r e  e x i s t s  
a m u l t i t u d e  of p r e c o n c e i v e d  ideas of w h a t  c o n s t i t u t e s  h a b i t a t  
a c c e p t a b l e  to p e r p e t u a t i n g  f i s h  and game, an  i n d i v i d u a l  permit; 
s h o u l d  be I s s u e d  for c o n d u c t i n g  any t y p e  o f  l a n d  a n d  w a t e r  
d e v e l o p m e n t  p r o j e c t  w h i c h  p o s e s  a thr e a t  to t h e  s u s t a i n e d  
v i a b i l i t y  of f i s h  a n d  g a m e  h a b i t a t  in s p e c i a l  l e g i s l a t i v e l y  
d e s i g n a t e d  a r e a s  a n d  in n a t u r a l  w a t e r  be lies c o n t a i n i n g  fish.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0
A S  1 6 . 0 5 . 2 5 1  
AS 1 6 . 0 5 . 2 5 5

5 AAC 95.002. P U R P O S E S .  It is the p u r p o s e  o f  t h e s e  
r e g u l a t i o n s  to:

(1 ) p r o v i d e  la n d  and w a t e r  use a p p l i c a n t s  w i t h  
e x p l i c i t  p r o c e d u r a l  r e q u i r e m e n t s  for p r o j e c t  a p p r o v a l  and 
p e r m i t  issua n c e ;

(2 ) s a n c t i o n  p r a c t i c a l  land and w a t e r  use p r o g r a m s  
in l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  i m p o r t a n t  to f i s h  or ga m e  
w h i l e  m i n i m i z i n g  a d v e r s e  d i s r u p t i o n  of n a t u r a l  f i s h  or ga m e  
ha b i t a t  a n d  the r e s o u r c e s  t h e r e i n  t h r o u g h  s' t e - s p e c i f i c  p e r m i t  
c o n d i t i o n s  w h i c h  p r o t e c t  fish, game, a n d  t h e i r  h a b i t a t ,  and by 
u n i f o r m  s t a n d a r d s  which;

(A) p r o v i d e  for u n o b s t r u c t e d  p a s s a g e  of fish in
s treams, r i v e r s  a n d  lakes;



(B) c o n t r o l  or p r e v e n t  e r o s i o n ,  s e d i m e n t a t i o n ,  
s u b s i d e n c e s  o f  land, a n d  c o n s t r u c t i o n  o f  f i s h  e n t r a p m e n t  
basins;

(C) a s s u r e  p r o t e c t i o n  of fi s h  a n d  t h e i r  h a b i t a t  
d u r i n g  m i g r a t i o n ,  spawn i n g ,  i n c u b a t i o n ,  r e a r i n g  a n d  
o v e r w i n t e r i n g ;

(D) s t a b i l i z e  or p r e s e r v e  stream, r i v e r ,  and 
lake beds a n d  ba n k s ;  a n d

(E) m a i n t a i n  w a t e r  q u a l i t y  a n d  q u a n t i t y  
a c c e p t a b l e  to fish;

( 3 ) e n s u r e  th a t  fi s h  and g a m e  h a b i t a t  d u r i n g  and 
a f t e r  c o m p l e t i o n  of a n y  a l t e r a t i o n  or d e v e l o p m e n t  o f  it, wi l l  
be s t a b i l i z e d  or r e s t o r e d  by the p e r m i t t e e  to a l l o w  m a i n t e n a n c e  
or r e c o v e r y  of f i s h  a n d  g a m e  p o p u l a t i o n s  by n a t u r a l  p h y s i c a l  
and b i o l o g i c a l  p r o c e s s e s .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0
AS 1 6 . 0 5 . 2 5 1  
AS 1 6 . 0 5 . 2 5 5

A R T I C L E  2. H A B I T A T  P R O T E C T I O N  P E R M I T  S Y S T E M .

5 AAC 95.010. L I S T  OF W A T E R S  I M P O R T A N T  T O  A N A D R O M O U S  
FISH. R e p e a l e d  / / 8 l.

5 A A C  95.02^. A C T I V I T I E S  IN S T R E A M S  A N D  R I V E R S  F R E Q U E N T E D
BY FISH, No p e r s o n  or g o v e r n m e n t a l  a g e n c y  maji u n d e r t a k e  any of 
the f o l l o w i n g  a c t i v i t i e s  in a s t r e a m  or r i v e r  f r e q u e n t e d  by
fish,, or that p o r t i o n  of t h e  f l o o d p l a i n  w h i c h  is c o v e r e d  b„ a
m e a n  a n n u a l  flood, u n l e s s  p l a n s  a n d  s p e c i f i c a t i o n s  for that 
a c t i v i t y  s u f f i c i e n t  to a s s u r e  the p a s s a g e  o f  f i s h  have b e e n  
s u b m i t t e d  to a n d  a p p r o v e d  b y  t h e  d e p a r t m e n t .  A c t i v i t i e s  not 
l i s t e d  in th i s  s e c t i o n  wi l l  not be s u b j e c t  to w r i t t e n  a p p r o v a l  
u n d e r  AS 16.05.8*10 a n d  t h e r e f o r e  n o t i f i c a t i o n  of  the a c t i v i t y  
will not be r e q u i r e d :

(1 ) i n s t a l l a t i o n  of c u l v e r t s  a n d  b r i d g e s ,  i n c l u d i n g  
snow and ice b r i d g e s ;

(2 ) I n s t a l l a t i o n  of cross c h a n n e l  structu. ss that 
I n c r e a s e  s t r e a m  v e l o c i t y  or r e s t r i c t  c h a n n e l  f l o w  inc .uding, as 
a p p l i c a b l e ;

(A) fo r d  site d e v e l o p m e n t  i n v o l v i n g  p l a c e m e n t  
of m a t e r i a l  i n s t r e & m ;

(B) p l a c e m e n t  of f l u m e s  o r  s l u i c e  b o x e s
i nstream;

(C) i n s t r e a m  s t i l l i n g  b a s i n s  a n d  s e t t l i n g
p o n d s ;
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(D) dams;

(E) i m p o u n d m e n t s .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  
AS 16.05.8*40

5 AAC 95.030. A C T I V I T I E S  IN O R  A F F E C T I N G  A N A D R O M O U S  F I S H  
S T R E A M S .  T h e  a c t i v i t i e s  l i s t e d  in t h i s  s e c t i o n  n e c e s s i t a t e  the 
s u b m i s s i o n  o f  d e t a i l e d  p l a n s  and s p e c i f i c a t i o n s  u n d e r  AS
1 6 .0 5 . 8 7 0  b e f o r e  b e g i n n i n g  the a c t i v i t y  in w a t e r s  s p e c i f i e d  as 
i m p o r t a n t  to a n a d r o m o u s  fish, i n c l u d i n g  any a c t i v i t y  in a 
t r i b u t a r y  to an a n a d r o m o u s  fish s t r e a m  that m a y  r e s u l t  in the 
p o l l u t i o n  or a c h a n g e  in the n a t u r a l  f l o w  or bed of  the 
a n a d r o m o u s  f i s h  s t r eam. Except for e m e r g e n c y  p e r m i t s  i s s u e d  
o r a l l y  p u r s u a n t  t o  AS 1 6 . 0 5.890, no p e r s o n  or  g o v e r n m e n t a l  
a g e n c y  m a y  u n d e r t a k e  any of the li s t e d  a c t i v i t i e s  u n l e s s  p l a n s  
and s p e c i f i c a t i o n s  h a v e  b e e n  s u b m i t t e d  to a n d  a p p r o v e d  by the 
d e p a r t m e n t  u n d e r  t h i s  c hapter. A c t i v i t i e s  not l i s t e d  in this 
s e c t i o n  w i l l  not be s u b j e c t  to the w r i t t e n  a p p r o v a l  r e q u i r e m e n t s  
of A S  1 6 . 0 1̂ . 8 7 0 ( c ) , a n d  t h e r e f o r e  n o t i f i c a t i o n  o f  the a c t i v i t y  
u n d e r  AS 1 . .05.870(b) w i l l  not be r e q u i r e d :

(1 ) u s e  o f  any w h e e l e d  or  t r a c k e d  e q u i p m e n t  in the 
water, o r  use of any w h e e l e d  or t r a c k e d  e q u i p m e n t  g r e a t e r  th a n  
2 3 0 0  p o u n d s  g r o s s  v e h i c l e  w e i g h t  o v e r  ice,

(2 ) e x c a v a t i o n  of material;' f r o m  the s t r e a m  or lake 
bed, bank or a n n u a l  f l o o d p l a i n ;

(3 ) use of a s u c t i o n  dredge;

C O  a n y  a c t i o n  w h i c h  r e s u l t s  in a d i v e r s i o n ,  
o b s t r u c t i o n ,  i m p o u n d m e n t ,  f l u m i n g  or p o l l u t i o n  o f  the n a t u r a l  
f l o w  of an a n a d r o m o u s  f i s h  stream;

(5 ) u s e  of any log d r a g g i n g  e q u i p m e n t ;

(6 ) c o n s t r u c t i o n  of any st, ’earn, lake, or r i v e r  
c r o s s i n g ,  p e r m a n e n t  o r  t e m p o r a r y ,  i n c l u d i n g  s n o w  ramps, b r i d g e s  
ar.d c u l v e r t s ,  low w a t e r  c r o s s i n g s  o r  c o n s t r u c t e d  fords;

(7 ) a n y  c o n s t r u c t i o n  or d e v e l o p m e n t  p r o j e c t ,  
i n c l u d i n g  a c c e s s  ra m p s ,  at the bank o f  a stream, ri v e r ,  or 
l a k e ;

( 8 ) b l a s t i n g  w i t h i n  1 / 8  m i l e  f r o m  a n a t u r a l  lake, 
rive^, o r  stream;

(9 ) d i s p o s a l  o f  any m a t e r i a l s  or any s t o c k p i l i n g  of 
e? then m a t e r i a l s  in a lake, river, o r  s t r e a m  or its a n n u a l  
f l o o d p l a i n ;

(1 0 ) a n y  o p e r a t i o n  to a l t e r  o r  s t a b i l i z e  the b a n k  or 
bed o f  a lake, r i v e r ,  or stream;
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(1 1 ) c o n s t r u c t i o n  of r i v e r  t r a i n i n g  s t r u c t u r e s ,  
i n c l u d i n g  spur dikes, r e vetments, or g u i d e b a n k s ,  w i t h i n  the 
a n n u a l  f loodplain;

(1 2 ) c o n s t r u c t i o n  of a n y  s t o r m  d r a i n  or d r a i n a g e  
d i t c h  into a lake, river, or stream;

(1 3 ) use of m e c h a n i c a l  w a t e r  r e m o v a l  e q u i p m e n t  for a
v o l u m e  of w a t e r  g r e a t e r  th a n  5 0 0  g a l l o n s  per day, o r  w h e n  water
is r e m o v e d  f r o m  u n d e r  the ice;

(14) any land c l e a r i n g  or f i l l i n g  of  e a r t h e n
m a t e r i a l s  w i t h i n  5 0  feet from an a n a d r o m o u s  fish s t r e a m ,  except
th a t  a d i s t a n c e  o t h e r  th a n  5 0  feet m a y  be s p e c i f i e d  for 
s p e c i f i c  s c r e a m s  in sec. 2 6 0  (b) o f  th i s  chapter.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )
AS 1 6 . 0 5 . 8 7 0  
AS 1 6 . 0 5 . 8 9 0

5 AAC 95.040. A C T I V I T I E S  IN S T A T E  C R I T I C A L  H A 5 1 T A T  AREAS, 
S A N C T U A R I E S  A N D  R E FUGES. (a) The f o l l o w i n g  a c t i v i t i e s  are 
s u b j e c t  to the r e q u i r e m e n t s  of t h i s  s e ction:

(1 ) c o n s t r u c t i o n  of b u i l d i n g s  a n d  c a b i n s  in fish and
g a m e  c r i t i c a l  h a b i t a t  areas;

(2 ) c o n s t r u c t i o n  ar.d e x c a v a t i o n s  r e l a t e d  to
i n d u s t r i a l  and c o m m e r c i a l  a c t i v i t i e s ,  p i p e l i n e s  and u t i l i t y
s y s t e m s  a n d  c o r r i d o r s ,  roads, a i r p o r t s  and o t h e r  t r a n s p o r t a t i o n  
n e t w o r k s ,  oil and gas e x p l o r a t i o n  a n d  d e v e l o p m e n t ,  h y d r o e l e c t r i c  
d e v e l o p m e n t s ,  c o m m e r c i a l  and i n d u s t r i a l  w a s t e  d i s p o s a l  
a c t i v i t i e s ,  m i n i n g  and m i n e r a l  p r o c e s s i n g ,  g r a z i n g  a n d  a n i m a l  
h u s b a n d r y ,  d r e d g e  or  fill a c t i v i t i e s  a n d  w a t e r  e x t r a c t i o n  in:

(A) fish and game c r i t i c a l  h a b i t a t  a r e a s ,  as 
d e l i n e a t e d  in AS 16.20.230;

(B) s t ate game r e f u g e s ,  as d e l i n e a t e d  in AS 
1 6 . 2 0 . 0 3 0 - 1 6 . 2 0 . 0 3 9 ;

(C) s t ate game s a n c t u a r i e s ,  as d e l i n e a t e d  in AS 
1 6 .2 0 . 1 1 0  and 1 6 .2 0 .1 6 0 .

(b) In c r i t i c a l  h a b i t a t  a r e a s  the a c t i v i t i e s  l i s t e d  in
(a) of this s e c t i o n  n e c e s s i t a t e  a p p r o v a l  o f  d e t a i l e d  p l a n s  and 
s p e c i f i c a t i o n s  u n d e r  AS 16. 2 0 . 2 6 0 .  No p e r s o n  o r  g o v e r n m e n t a l  
a g e n c y  may u n d e r t a k e  any of the a c t i v i t i e s  l i s t e d  in (a) of 
t h i s  s e c t i o n  w i t h i n  a c r i t i c a l  h a b i t a t  a r e a  u n l e s s  p l a n s  and 
s p e c i f i c a t i o n s  ha v e  b e e n  s u b m i t t e d  to a n d  a p p r o v e d  by the 
d e p a r t m e n t  u n d e r  t h i s  chapter. A c t i v i t i e s  not l i s t e d  in (a) of 
t h i s  s e c t i o n  w i t h i n  c r i t i c a l  h a b i t a t  a r e a s  w i l l  not be s u b ject 
to AS l6. 2 0 . 2 6 0 ,  and t h e r e f o r e  n o t i f i c a t i o n  of  the a c t i v i t y  
u n d e r  AS l6.-20.250 w i l l  not be r e q u i r e d .
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(c) In state g a m e  r e f u g e s  the a c t i v i t i e s  l i s t e d  in (a)(2) 
of t h i s  s e c t i o n  n e c e s s i t a t e  a p p r o v a l  of  d e t a i l e d  p l a n s  a n d  
s p e c i f i c a t i o n s  u n d e r  A S  16.20.060. No  p e r s o n  or g o v e r n m e n t a l  
a g e n c y  m a y  u n d e r t a k e  any o f  the a c t i v i t i e s  listed in ( a ) ( 2 ) of  
this s e c t i o n  o n  s t a t e - o w n e d  land w i t h i n  a state r e f u g e  u n l e s s  
p l a n s  and s p e c i f i c a t i o n s  have be e n  s u b m i t t e d  to and a p p r o v e d  by 
the d e p a r t m e n t  u n d e r  th i s  chapter. A c t i v i t i e s  not l i s t e d  ir.
(a) (2 ) of this s e c t i o n  w i t h i n  state r e f u g e s  will not be 
s u b j e c t  to AS l6. 2 0 . 0 6 0 ,  and t h e r e f o r e  n o t i f i c a t i o n  o f  the 
a c t i v i t y  u n d e r  AS 1 6 . 2 0 . 0 5 0  will not be required.

(d) No p e r s o n  or g o v e r n m e n t a l  a g e n c y  pay u n d e r t a k e  any 
a c t i v i t y  l i s t e d  in ( a ) ( 2 ) of  this s e c t i o n  w i t h i n  a s tate game 
s a n c t u a r y  u n l e s s  a p e r m i t  for the a c t i v i t y  has be e n  I s s u e d  by 
the d e p a r t m e n t  u n d e r  t h i s  chapter.

5 AAC 95.050. P R O T E C T I O N  OF C R I T I C A L  H A B I T A T  AREAS.
R e p e a l e d  / / 8 l,

5 AAC 95.060. H A B I T A T  P R O T E C T I O N  P E R M I T  R E Q U I R E D .  (a)
F o r  c o n v e n i e n c e ,  the a p p r o v a l  of p l a n s  and s p e c i f i c a t i o n s  u n d e r  
sec. 2 0 , 3 0  a n d  40 (b) - (c) of this c hapter, and the p e r m i t  
i s s u e d  p u r s u a n t  to sec. 40(d) of this chapter, will be r e f e r r e d  
to as ? "h a b i t a t  p r o t e c t i o n  p e r mit" t h r o u g h o u t  this chapter, 
a nd the s u b m i s s i o n  of  p l a n s  and s p e c i f i c a t i o n  w i l l  be r e f e r r e d  
to as an a p p l i c a t i o n  for a habitat p r o t e c t i o n  permit. W h e n e v e r  
the s u b m i s s i o n  of p l a n s  and s p e c i f i c a t i o n s  is r e q u i r e d  u n d e r  
sec. 2 0  - 40 of  this chapter, the s u b m i s s i o n  of t h o s e  p l a n s  and 
s p e c i f i c a t i o n s  s a t i s f i e s  any related n o t i f i c a t i o n  r e q u i r e m e n t  
I m p o s e d  by AS 16.05 or AS 16.20.

(b) A h a b i t a t  p r o t e c t i o n  permit will be i s s u e d  for a 
f ixed t e r m  not to e x c e e d  five years, s u b j e c t  to the p r o v i s i o n s  
of (d) of this section.

(c) A habi t a t  p r o t e c t i o n  per m i t  is a C l a s 3 I p e r m i t  and 
is s u b ject to the p r o c e d u r e s  set f o r t h  in 22 AAC 10.

(d) The term o f  a h a b i t a t  p r o t e c t i o n  p e r m i t  e x c l u d e s  
t hose p e r i o d s  of ti m e  i d e n t i f i e d  by the c o m m i s s i o n e r  or his 
d e s i g n e e  u n d e r  this s u b s e c t i o n .  If the c o m m i s s i o n e r  or his 
d e s i g n e e  d e t e r m i n e s  that (1 ) there e x i s t  t e m p o r a r y  e n v i r o n m e n t a l  
c o n d i t i o n s  w h i c h  w e r e  r e a s o n a b l y  u n f o r e s e e a o l e  at the ti m e  of 
p e r m i t  a p p r o v a l  w h i c h  t h r e a t e n  to c a u s e  s u b s t a n t i a l  a d v e r s e  
I m p a c t s  as a re s u l t  o f  the activ i t y ,  o r  (2) the p e r m i t t e e  has 
f a i l e d  to I m p l e m e n t  r e q u i r e d  m i t i g a t i n g  or p r e v e n t i v e  m e a s u r e s  
or (.3 ) the p e r m i t t e e  has f a i l e d  to c o m p l y  w i t h  the p r o v i s i o n s
of t h i s  cha p t e r ,  or the c o n d i t i o n  of the p e r m i t ,  the c o m m i s s i o n e r

Aut h o r i t y :  AS 1 6 . 0 5 .020(2) AS 1 6 . 2 0 . 0 6 0  
AS 1 6 . 2 0 . 1 2 0  
AS 1 6 . 2 0 . 1 7 0  
AS 1 6 . 2 0 . 2 4 0  
AS 1 6 . 2 0 . 2 5 0  
AS 1 6 . 2 0 . 2 6 0

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 1 ) ,  (7) 
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 1 ) ,  (7) 
AS 16.20 . 0 4 0  
AS 16.20.050
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o r  his d e s i g n e e  wi l l  n o t i f y  the p e r m i t t e e  that the t e r m  o f  the 
p e r m i t  is o r  wi l l  be i n t e r r u p t e d  for a p e r i o d  of time w h i c h  the 
c o m m i s s i o n e r  or his d e s i g n e e  f i nds n e c e s s a r y  for the a b a t e m e n t  
o f  the t e m p o r a r y  c o n d ition, the c o m p l e t i o n  o f  the d e l a y e d  
m e a s u r e s ,  o r  c o m p l i a n c e  w i t h  the p r o v i s i o n s  of this ch a p t e r .  
E x c l u s i o n  p e r i o d s  u n d e r  this s u b s e c t i o n  will not ex c e e d  30 da y s  
in any c a l e n d a r  year, and s u c c e s s i v e  e x c l u s i o n  p e r i o d s  wi l l  not 
be i m p o s e d  w i t h o u t  the c o n s e n t  of the p e r m i t t e e .  E x c l u s i o n  
p e r i o d s  will be t e r m i n a t e d  by n o t i c e  to the a p p l i c a n t  from the 
d e p a r t m e n t  if the a p p l i c a n t  d e m o n s t r a t e s  c o m p l i a n c e  or 
i m p l e m e n t s  the m i t i g a t i n g  m e a s u r e s .  If the c o m m i s s i o n e r  o r  his 
d e s i g n e e  finds, p r i o r  to or d u r i n g  any e x c l u s i o n  period, that 
the e n v i r o n m e n t a l  c o n d i t i o n s  are u n l i k e l y  to c o r rect t h e m s e l v e s  
w i t h i n  any a v a i l a b l e  e x c l u s i o n  p e r i o d ,  he will, in his 
d i s c r e t i o n ,  i n i t i a t e  r e v o c a t i o n  p r o c e e d i n g s  u n d e r  sec. 1 5 0  of 
this chapter.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )  AS 1 6 . 2 0 . 0 4 0
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 1 ) ,  (7), (12) AS 1 6 . 2 0 . 0 5 0
AS 16.05 255 ( a ) ( 1 ) ,  (7), (10) AS 1 6 . 2 0 . 0 6 0
AS 1 6 . 0 5 . 8 4 0  AS 1 6 . 2 0 . 1 2 0
AS 1 6 . 0 5 . ^ 7 0  AS 1 6 .20.240
AS 16.05.8'<0 AS 1 6 . 2 0 . 2 5 0
AS 1 6 . 0 5 . 8 9 0  AS 1 6 . 2 0 . 2 6 0

5AAC 95.065. A D O P T I O N  O F  D E P A R T M E N T  OF N A T U R A L  R E S O U R C E  
A U T H O R I Z A T I O N S .  (a) A p p l i c a t i o n  to the d e p a r t m e n t  for a 
p e r m i t  r e q u i r e d  u n d e r  sec. 040 (b) or (c) of this c h a p t e r  
need not be m a d e  if:

(1) the a c t i v i t y  has b e e n  a u t h o r i z e d  by the D e p a r t m e n t  
of N a t u r a l  R e s o u r c e s  t h r o u g h  a land use p e r m i t  issued u n d e r
11 AAC 6 5 , a d i s p o s a l  of a n  i n t e r e s t  in s t a t e  land, or a pl a n  
of o p e r a t i o n s  a p p r o v e d  p u r s u a n t  to a s u b s u r f a c e  lease; a n d

(2 ) the a u t h o r i z a t i o n  u n d e r  ( 1 ) of  this s u b s e c t i o n  
has b e e n  e n d o r s e d  in w r i t i n g  by an e m p l o y e e  of the d e p a r t m e n t  
a u t h o r i z e d  to Issue p e r m i t s  u n d e r  this c h a p t e r .

(b) A n  a u t h o r i z a t i o n  e n d o r s e d  u n d e r  (a)(2) of  this c h a p t e r  
c o n s t i t u t e s  the p e r m i t  r e q u i r e d  u n d e r  sec. 040 (b) and (c) 
of th i s  ch a p t e r ,  a n d  is e n f o r c e a b l e  by the d e p a r t m e n t  to the 
same extent as a p e r m i t  Issued u n d e r  the p r o v i s i o n s  of this 
cha p t e r .  A v i o l a t i o n  of a tern, or c o n d i t i o n  of the permit 
c o n s t i t u t e s  a v i o l a t i o n  of a p e r m i t  i s s u e d  u n d e r  this c hapter, 
and the p e r m i t  is s u b j e c t  to secs. 0 6 0 (d) a n d  1 5 0  of this 
chapter. Any right of inspec t i o n ,  r e p o r t i n g  or entry i n u r i n g  
to the b e n e f i t  of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  u n d e r  
the permit a l s o  inures to the b e n e f i t  of  the d e p a r t m e n t .

A u t h o r i t y :  AS 1 6 . 0 5 . 2 5 1 ( a ) (1)(7), (12)
AS 1 6 . 0 5 . 2 5 5 ( a ) (1)(7), (10)
AS 1 6 . 2 0 . 0 5 0  
AS 1 6 . 2 0 . 0 6 0  
AS 1 6 . 2 0 . 2 5 0  
AS 1 6 . 2 0 . 2 6 0



5 AAC 95.070. G E N E R A L  PE R M I T S .  N o t w i t h s t a n d i n g  secs.
2 0  - 6 0  a n d  9 0  o f  this cha p t e r ,  the f o l l o w i n g  a c t i v i t i e s  are, 
u p o n  t h e  e f f e c t i v e  d a t e  of t h e i r  i n c l u s i o n  in t h i s  section, 
is s u e d  a g e n e r a l  per m i t  s u b j e c t  to t h e  p r o v i s i o n s  o f  secs.
2 0 0  - 2 6 0  o f  t h i s  chapter, and the a c t i v i t y  may o c c u r  w i t h o u t
the n e c e s s i t y  of o b t a i n i n g  a h a b i t a t  p r o t e c t i o n  permit:

(1 ) t r a c k e d  and w h e e l e d  v e h i c l e s  m a y  be us e d  to
c r o s s  the L i t t l e  S u s i t n a  R i v e r  at the E d g e r t o n  Park j u n c t i o n  
( Section 3^, T19N, R1E, S e w a r d  M e r i d i a n ) ;

(2 ) t r a c k e d  and w h e e l e d  v e h i c l e s  may be used to 
c r o s s  a n a d r o m o u s  fi s h  s t r eams at e s t a b l i s h e d  c r o s s i n g s  on the 
P e t e r s v i l l e  R o a d  in Game M a n a g e m e n t  Unit 16A;

( 3 ) t r a c k e d  and w h e e l e d  v e h i c l e s  may be us e d  to 
c r oss R u s s e l l  C r e e k  (Cold Bay) at v e h i c l e  ford s i t e s  i d e n t i f i e d  
as N u m b e r  1, N u m b e r  2, a n d  N u m b e r  3, d e s c r i b e d  as f o l l o w s  and 
s p e c i f i e d  o n  a t o p o g r a p h i c a l  m a p  a v a i l a b l e  u p o n  r e q u e s t  lrom 
the A n c h o r a g e  r e g i o n a l  o f f i c e  ( R e g i o n  II):

(A) N u m b e r  1 is l o c a t e d  a p p r o x i m a t e l y  one m i l e
u p s t r e a m  f r o m  the m o u t h  of R u s s e l l  C r e e k  a n d  i m m e d i a t e l y
u p s t r e a m  f r o m  w h a t  is k n o w n  l o c a l l y  as the "f i r s t  f i s h i n g
hole"; a r o a d  to this p o i n t  a n d  a c r o s s  the s t r e a m  p r o v i d e s
a la n d  m a r k  location;

(B) N u m b e r  2 is l o c a t e d  a p p r o x i m a t e l y  two m i l e s
u p s t r e a m  f r o m  the m o u t h  of  R u s s e l l  C r e e k  and n e a r  the
R u s s e l l  C r e e k  h a t c h e r y ;  a r o a d  on e a c h  side of  the 
c r o s s i n g  m a r k s  the a c c e s s  po i n t ;

(C) N u m b e r  3 is p o s i t i o n e d  a p p r o x i m a t e l y  one 
m i l e  u p s t r e a m  fr o m  the R u s s e l l  C r e e k  h a t c h e r y ;  a ro a d  is 
e v i d e n t  on e a c h  side of  the c r o s s i n g .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 ) (a)(7) 
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 )  
AS 1 6 . 0 5 . 8 7 0

5 AAC 95.080. E M E R G E N C Y  A C T I V I T I E S  E X E M P T E D  F R O M  T H E  
P E R M I T  R E Q U I R E M E N T S  OF  T H I S  CHA P T E R .  T h e  p e r m i t  r e q u i r e m e n t s  
of secs, 0 2 0  - 1 6 0  of this c h a p t e r  do not a p p l y  to a n y t h i n g  
d o n e  by a n  i n d i v i d u a l  in the n o r m a l  c o u r s e  of  f i r e f i g h t i n g .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 1 ) ,  (7)
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 1 ) ,  (7)

5 AAC 95.90. U N I F O R M  A P P L I C A T I O N  P R O C E D U R E S .  (a) E x c e p t  
for e m e r g e n c y  p e r m i t s  I s s u e d  o r a l l y  p u r s u a n t  to AS 1 6 . 05.890, 
ea c h  a p p l i c a n t  for a h a b i t a t  p r o t e c t i o n  p e r m i t  m u s t  submit a 
c o m p l e t e d  a p p l i c a t i o n  on a f o r m  or in a m a n n e r  a p p r o v e d  by the 
d e p a r t m e n t .  F o r m s  are a v a i l a b l e  f r o m  d e p a r t m e n t  r e g i o n a l  a n d
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a r e a  o f f i c e s  in Ket c h i k a n ,  Sitka, P e t e r s b u r g ,  J u n e a u ,  A n c h o r a g e  
a n d  F a i r b a n k s ,  o r  o t h e r  l o c a t i o n s  s p e c i f i e d  by the d e p a r t m e n t .
An a p p l i c a t i o n  for a p e r m i t  of a n o t h e r  s t a t e  a g e n c y  is an 
a c c e p t a b l e  f o r m  for a p p l y i n g  for a h a b i t a t  p r o t e c t i o n  p e r m i t  
If the i n f o r m a t i o n  r e q u i r e d  b y  (b) of this s e c t i o n  is p r o v i d e d  
wi t h  or on  the o t h e r  a g e n c y ' s  f o r m  and if the a p p l i c a n t  s u b m i t s  
a c o p y  of t h e  o t h e r  a g e n c y ' s  a p p l i c a t i o n  f o r m  d i r e c t l y  to the 
a p p r o p r i a t e  D e p a r t m e n t  o f  F i s h  a n d  Ga m e  r e g i o n a l  or area 
office. An a c c e p t a b l e  m e a n s  of  a p p l y i n g  for a h a b i t a t  
p r o t e c t i o n  p e r m i t  a l s o  i n c l u d e s  s u b m i s s i o n  to the D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  of a t r i - a g e n c y  p l a c e r  m i n i n g  p e r m i t  
a p p l i c a t i o n  form. The n o t i f i c a t i o n  to the D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  r e q u i r e d  by A S  4 1 . 1 7 * 0 9 0  o f  the F o r e s t  
R e s o u r c e s  a n d  P r a c t i c e s  Act is a l s o  an a c c e p t a b l e  m e a n s  o f  
a p p l y i n g  for a h a b i t a t  p r o t e c t i o n  p e r m i t  if the i n f o r m a t i o n  
r e q u i r e d  by (b) of this s e c t i o n  is p r o v i d e d ,  and if a copy of the 
n o t i f i c a t i o n  is g i v e n  d i r e c t l y  to the a p p r o p r i a t e  D e p a r t m e n t  of 
F i s h  a n d  Ga m e  r e g i o n a l  o r  a r e a  office.

(b) A c o m p l e t e d  a p p l i c a t i o n  c o n s t i t u t e s  p l a n s  and 
s p e c i f i c a t i o n s  for a n t i c i p a t e d  l a n d  or w a t e r  use or c o n s t r u c t i o n  
work, i n c l u d i n g  p l a n s  a n d  s p e c i f i c a t i o n s  w h i c h  p r o v i d e  for 
p r o t e c t i o n  o f  f i s h  a n d  game. T h e  a p p l i c a t i o n  s h a l l  i n c l u d e  the 
a n t i c i p a t e d  c o m m e n c e m e n t  date, d u r a t i o n  a n d  a r e a  of p r o p o s e d  
a c t i v i t y  i n c l u d i n g  a s c a l e d  map, i d e n t i f i c a t i o n  of s t r e a m s  or 
lakes at the site, d e s c r i p t i o n  of  t y p e  of a c t i v i t y ,  and 
i n f o r m a t i o n  n e c e s s a r y  f o r  the d e p a r t m e n t  to j u d g e  w h e t h e r  the 
a p p l i c a n t  w i l l  c o m p l y  w i t h  the a p p l i c a b l e  p r o v i s i o n s  of secs.
170 - 990 of t h i s  cha p t e r .  T h e  a p p l i c a t i o n  m a y  a l s o  i n c l u d e  
o t h e r  I n f o r m a t i o n  r e q u e s t e d  by  and n e c e s s a r y  for the d e p a r t m e n t  
to d e t e r m i n e  the ef f e c t  of  the a c t i v i t y  up o n  fi s h  a n d  ga m e  
p o p u l a t i o n s  a n d  habitat,

(c) E x c e p t  for the t r i - a g e n c y  p l a c e r  m i n i n g  p e r m i t  
a p p l i c a t i o n  s u b m i t t e d  to the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
p u r s u a n t  to (a) of this s e c t i o n ,  a c o m p l e t e d  a p p l i c a t i o n  must 
be s u b m i t t e d  to the d e p a r t m e n t  r e g i o n a l  or a r e a  o f f i c e  in the 
r e g i o n  in w h i c h  the p r o p o s e d  a c t i v i t y  w i l l  occur.

A u t h o r i t y : AG 1 6 .05.020(2) AS 1 6 .20.040
AS 16.05.251(a)(7), (12) AS 1 6 .20.050
AS 16.05.255(a)(7), (10) AS 1 6 .20.060
AS 16.05.840 AS 16.20.120
AS 1 6 .05.870 AS 16.20.240
AS 1 6 .05.890 AS 1 6 .20.250

AS 1 6 .20.260

P E R M I T  C O N D I T I O N S A N D A S S I G N M E N T . (a) In5AAC 95.100.
a d d i t i o n  to the s t a n d a r d s  in secs. i/’O - 260 o f  th i s  c hapter, 
the d e c i d i n g  o f f i c e r  w i l l  a t t a c h  p e r m i t  c o n d i t i o n s  to a h a b i t a t  
p r o t e c t i o n  p e r m i t  if he d e t e r m i n e s  that t e r m s  a n d  c o n d i t i o n s  
a r e  n e c e s s a r y  to e n s u r e  c o m p l i a n c e  w i t h  the r e q u i r e m e n t s  of 
this c h a p t e r ,  o r  to o t h e r w i s e  e n s u r e  m a i n t e n a n c e  a n d  p r o t e c t i o n  
o f  fish, game, or t h e i r  h a b i t a t .
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(b) P e r m i t s  may o n l y  be a s s i g n e d  u p o n  w r i t t e n  c o n s e n t  by 
the d e p a r t m e n t .

A u t h o r i t y :  AS 16.05.020(2) AS 16.20.050
AS 16.05.251(a)(7), (12) AS 16.20.060
AS 16.05.255(a)(7), (10) AS 16.20.120
AS 16.05.840 AS 16.20.240
AS 16.05.870 AS 16.20.250
AS 16.20.040 AS 16.20.260

5 AAC 95.110. R E C O N S I D E R A T I O N  O F  D E N I A L .  (a) The 
d e c i d i n g  o f f i c e r  m a y  r e c o n s i d e r  an a p p l i c a t i o n  d e n i e d  p u r s u a n t  
to 22 AAC 10 if the a p p l i c a n t  submits, to the a p p r o p r i a t e  
r e g i o n a l  office, f a c t u a l  i n f o r m a t i o n  or d a t a  w h i c h  Is new or  
a d d i t i o n a l  to that s u p p l i e d  w i t h  the o r i g i n a l  a p p l i c a t i o n .  The 
s u p p l e m e n t a r y  e v i d e n c e  m a y  be s u b m i t t e d  as an a m e n d m e n t  to the 
o r i g i n a l  a p p l i c a t i o n ,  or the a p p l i c a n t  m a y  su b m i t  a new 
a p p l i c a t i o n .

A u t h o r i t y :  AS 16.05.020(2) AS 16.20.050
AS 16.05.251(a)(7), (12) AS 16.20.060
A S  16.05.255(a)(7), (10) AS 16.20.120
AS 16.05.840 AS 16.20.240
AS 16.05.370 AS 16.20.250
..S 16.20.040 AS 16.20.260

5 AAC 95.120. A M E N D M E N T S  TO T H E  P E R MIT. (a) A p e r m i t t e e  
m a y  r e q u e s t  a m e n d m e n t  of a h a b i t a t  p r o t e c t i o n  pe r m i t  by 
s u b m i t t i n g ,  In w r i t i n g  to the d e p a r t m e n t  o f f i c e  w h e r e  the 
p e r m i t  was issued, a c o m p l e t e  s t a t e m e n t  e x p l a i n i n g  w h y  the 
a m e n d m e n t  is n e c e s s a r y ,  I n c l u d i n g  the a m e n d e d  plans, the 
location, c o m m e n c e m e n t  time, d u r a t i o n  and ty p e  of a c t i v i t y  
r e q u i r i n g  a m e n d m e n t .

(b) The d e c i d i n g  o f f i c e r  wi l l  i s s u e  an a m e n d m e n t  to the 
p e r m i t  if it is the d e p a r t m e n t’s d e t e r m i n a t i o n  that the 
p r o v i s i o n s  o f  this c h a p t e r  wi l l  be met. T h e  d e p a r t m e n t  w i l l  
r e q u i r e  a m a x i m u m  o f  3 0  d a y s  to r e v i e w  a r e q u e s t  for a m e n d m e n t  
a f t e r  r e c e i p t  of all n e c e s s a r y  I n f o r m a t i o n  in the a p p r o p r i a t e  
r e g i o n a l  office.

(c) A m e n d m e n t s  a p p r o v e d  by the d e p a r t m e n t  b e c o m e  
e f f e c t i v e  u p o n  r e c e i p t  by the p e r m i t t e e ,  or at a l a ter da t e  as 
m a y  be s p e c i f i e d  by the a m e n d m e n t .  A m e n d m e n t s  r e m a i n  v a l i d  for 
the d u r a t i o n  of the p e r m i t  or for a l e s s e r  d u r a t i o n  as m a y  be 
s p e c i f i e d  by the d e p a r t m e n t .

A u t h o r i t y : AS 1 6 .05.020(2) AS 16.20.050
AS 16.05.251(a)(7), (12) AS 1 6 .20.060
AS 16.05.255(a)(7), (10) AS 1 6 .20.120
AS 16.05.840 AS 16.20.240
AS 1 6 .05.870 AS 1 6 .20.250
AS 1 6 .20.040 AS 1 6 .20.260
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5 AAC 95.130. APPEAL ON A DENIAL OF APPLICATION. (a)
A ny p e r s o n  a g g r i e v e d  by a d e c i s i o n  on a p e r m i t  a p p l i c a t i o n ,  
a m e n d m e n t ,  o r  r e c o n s i d e r a t i o n  m a y  a p p e a l  by t a k i n g  e i t h e r  a 
C l a s s  A o r  C l a s s  B a p p e a l  p u r s u a n t  to 22 AAC 10.

(b) If an a p p e a l  is t a k e n  to the D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  o f  any d e c i s i o n  on a p e r m i t  In a c r i t i c a l  h a b i t a t  
a r e a  o r  s t a t e  game r e f u g e  e n d o r s e d  p u r s u a n t  to sec. 6 5 (a ) ( 2 ) of 
th i s  c h a p t e r ,  the a p p l i c a n t  w i l l  be n o t i f i e d ,  w i t h i n  1 0  days of 
s e r v i c e  o f  t h e  n o t i c e  of  a p p e a l ,  if the p o r t i o n  of the d e c i s i o n  
b e i n g  a p p e a l e d  is a t t r i b u t a b l e  to the d e p a r t m e n t .  If the 
p o r t i o n  a p p e a l e d  is a t t r i b u t a b l e  to the d e p a r t m e n t ,  the 
d e p a r t m e n t  w i l l  h e a r  a n d  d e c i d e  the a p p e a l  u n d e r  o t h e r w i s e  
a p p l i c a b l e  p r o c e d u r e s .  If the p o r t i o n  a p p e a l e d  is a t t r i b u t a b l e  
to b o t h  the d e p a r t m e n t  and the D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s ,  
the a p p e a l  w i l l  be h e a r d  and d e c i d e d  joi n t l y .

Authority: AS 16.05.020(2) AS 16.20.050
AS 16.05.251(a)(7), (12) AS 16.20.060
AS 16.05.255(a)(7), (10) AS 16.20.120
AS 16.05.840 AS 16.20.240
AS 16.05.870 AS 16.20.250
AS 16.20.040 AS 16.20.260

5 A A C  95.150. R E V O C A T I O N  O F  A P E R MIT. (a) The c h i e f  of 
the h a b i t a t  p r o t e c t i o n  s e c t i o n  w i l l  s e r v e  u p o n  the p e r m i t t e e  an 
a c c u s a t i o n  u n d e r  AS 4 4 . 6 2 . 3 6 0  i n i t i a t i n g  r e v o c a t i o n  p r o c e e d i n g s  
if the c h i e f  f i n d s  that:

(.1 ) the a c t i v i t y  is c a u s i n g  f i s h  o r  w i l d l i f e  h a b i t a t  
I m p a c t s  which:

(A) w e r e  not r e a s o n a b l y  f o r e s e e a b l e  at the time 
of p e r m i t  i s s u a n c e ;

(B) are s i g n i f i c a n t l y  m o r e  a d v e r s e  in ki n d  or 
d e g r e e  f r o m  t h o s e  p r o j e c t e d  at the ti m e  of p e r m i t  
i s s u a n c e ;  and

(C) a r e  u n l i k e l y  to be a l l e v i a t e d  w i t h i n  any 
a v a i l a b l e  e x c l u s i o n  p e r i o d  u n d e r  sec. 6 0 (d) of  this 
c h a p t e r ;  or

(2 ) the a p p l i c a n t  h a s  v i o l a t e d  a t e r m  o r  c o n d i t i o n  
o f  the p e r m i t ,  a n d  it Is u n l i k e l y  that the v i o l a t i o n  can or 
w i l l  be c u r e d  w i t h i n  any a v a i l a b l e  e x c l u s i o n  p e r i o d  u n d e r  sec. 
6 0 (d) o f  this c h apter.

(b) H e a r i n g s  h e l d  u n d e r  th i s  s e c t i o n  w i l l  be held w i t h i n  
3 0  d a y s  o f  s e r v i c e  of the a c c u s a t i o n ,  o r  1 5  da y s  o f  s e r v i c e  of 
the n o t i c e  of  d e f e n s e  u n d e r  AS 4 4 . 6 2 . 3 9 0 ,  w h i c h e v e r  first 
o c c u r s .  T h e  h e a r i n g  o f f i c e r  a p p o i n t e d  u n d e r  AS 4 4 . 6 2 . 3 5 0  w i l l  
p r e s i d e  at the h e a r i n g ,  r u l e  o n  the a d m i s s i o n  and e x c l u s i o n  of 
e v i d e n c e ,  a n d  a d v i s e  the a g e n c y  on m a t t e r s  o f  law. The
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c o m m i s s i o n e r  or  the d e p u t y  c o m m i s s i o n e r  w i l l  h e a r  the ca s e  for 
the d e p a r t m e n t ,  a n d  will issue f i n d i n g s  and c o n c l u s i o n s  w i t h i n  
1 0  da y s  of the c o n c l u s i o n  of the hearing.

(c) T h e  e f f e c t i v e  da t e  o f  the d e c i s i o n  is as p r o v i d e d  in 
AS 4 4 . 62.520.

(d) T h e  p e r m i t t e d  a c t i v i t y  w i l l  be a l l o w e d  to c o n t i n u e  
d u r i n g  the p e n d e n c y  o f  r e v o c a t i o n  p r o c e e d i n g s  u n l e s s  the c h i e f  
of the h a b i t a t  p r o t e c t i o n  s e c t i o n  finds that c o n t i n u a t i o n  of 
the a c t i v i t y  m a y  r e s u l t  in s u b s t a n t i a l  or i r r e p a r a b l e  h a r m  to 
I m p o r t a n t  f i s h  or g a m e  r e s o u r c e s .  Any d e t e r m i n a t i o n  of  the 
c h i e f  o f  the h a b i t a t  p r o t e c t i o n  s e c t i o n  w i l l  be s e r v e d  w i t h  the 
a c c u s a t i o n  u n d e r  (a) of t h i s  section. U p o n  s e r v i c e  of the 
f i n d i n g  u n d e r  this s u b s e c t i o n ,  the p e r m i t t e e  m u s t  i m m e d i a t e l y  
cease a n y  a c t i v i t y  for w h i c h  the h a b i t a t  p r o t e c t i o n  p e r m i t  was 
issued or r e q u i r e d .  At any ti m e  d u r i n g  the c o u r s e  of r e v o c a t i o n  
p r o c e e d i n g s ,  the p e r m i t t e e  may p e t i t i o n  the c o m m i s s i o n e r  to 
stay the c h i e f ' s  o r d e r  u n d e r  this s u b s e c t i o n .  A copy of the 
p e t i t i o n  m u s t  be se r v e d  on the chief, a n d  the c h i e f  may r e s p o n d  
in w r i t i n g  to the c o m m i s s i o n e r  and the p e r m i t t e e  w i t h i n  two 
w o r k i n g  d a y s  of r e c e i p t  of  a co p y  of the p e t i t i o n .  The 
c o m m i s s i o n e r  or the d e p u t y  c o m m i s s i o n e r  w i l l  ru l e  on the 
p e t i t i o n  w i t h i n  t h r e e  da y s  of s e r v i c e  of the p e t i t i o n  on the 
c o m m i s s i o n e r  a n d  the c h i e f  of the h a b i t a t  p r o t e c t i o n  section.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )  AS 1 6 . 2 0 . 0 5 0
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) AS 1 6 . 2 0 . 0 6 0
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10) AS 1 6 . 2 0 . 1 2 0
AS 1 6 . 0 5 . 8 4 0  AS 1 6 . 2 0 . 2 4 0
AS 1 6 . 0 5 . 8 7 0  AS 1 6 . 2 0 . 2 5 0
AS 1 6 . 2 0 . 0 4 0  AS 1 6 . 2 0 . 2 6 0

5 AAC 95.160. R E N E W A L  O F  PERMIT. U p o n  e x p i r a t i o n  or 
t e r m i n a t i o n  of a p e r m i t  i s s u e d  u n d e r  this ch a p t e r ,  a n e w  pe r m i t  
may be o b t a i n e d  o n l y  if a n e w  c o m p l e t e d  a p p l i c a t i o n  is filed 
p u r s u a n t  0 0  3 ec. 90 o f  this ch a p t e r .  A p e r m i t  may be r e n e w e d  
for the same o p e r a t i o n  if the p e r m i t t e e  r e q u e s t s  r e n e w a l  b e f o r e  
the e x p i r a t i o n  of the permit.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )  AS 1 6 . 2 0 . 0 5 0
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) AS 1 6 . 2 0 . 0 6 0
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10) AS 1 6 . 2 0 . 1 2 0
AS 1 6 . 0 5 . 8 4 0  AS 1 6 . 2 0 . 2 4 0
AS 1 6 . 0 5 . 8 7 0  AS 1 6 . 2 0 . 2 5 0
AS 1 6 . 2 0 . 0 4 0  AS 1 6 . 2 0 . 2 6 0

A R T I C L E  3. S T A N D A R D S  OF G E N E R A L  A P P L I C A T I O N  T O  F I S H  H A BITAT.

5 AAC 9 5 . 170. A P P L I C A T I O N  OF S T A N D A R D S ,  (a) U n l e s s  
s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e ,  the s t a n d a r d s  in secs. 1 8 0  - 
2 6 0  of th i s  c h a p t e r  a p p l y  o n l y  to r i v ers, lakes a n d  s t r e a m s  
f r e q u e n t e d  by fish.
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(b) U n l e s s  I n d i c a t e d  that It a p p l i e s  o n l y  to p e r m i t t e e s ,  
e a c h  s t a n d a r d  in secs. 2 0 0  - 2 6 0  o f  this c h a p t e r  a p p l i e s  to all 
p e r s o n s  r e g a r d l e s s  o f  w h e t h e r  a p e r m i t  is n e c e s s a r y  to e n g a g e  
in the activ i t y .

(c) U n t i l  the p e r m i t  e x p i r e s ,  the s t a n d a r d s  in secs.
1 8 0  - 2 6 0  of  this c h a p t e r  do not a p p l y  to a n y  p e r m i t t e e  who 
o b t a i n e d ,  p r i o r  to the e f f e c t i v e  d a t e  of  these r e g u l a t i o n s ,  a 
p e r m i t  from the d e p a r t m e n t  to c o n d u c t  a c t i v i t i e s  in a river, 
lake or s t r e a m  f r e q u e n t e d  by fish.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  
AS 16.05.8'tO 
AS 1 6 . 0 5 . 8 7 0

5 AAC 95.180. A D H E R E N C E  T O  S T A N D A R D S .  (a) Each 
a p p l i c a n t  or p e r m i t t e e  mu s t  p l a n  for, m a i n t a i n  a n d  c o m p l y  wi t h  
the s t a n d a r d s  o f  secs. 1 9 0  - 2 6 0  of  th i s  chapter.

(b) The d e p a r t m e n t  r e s e r v e s  the r i g h t  to r e q u i r e  the 
p e r m i t t e e  to c o r r e c t  c o n d i t i o n s  o r  r e m o v e  and r e p l a c e  a>y 
i n s t a l l a t i o n  c o n s t r u c t e d  u n d e r  p e r m i t  by the p e r m i t t e e  and 
w h i c h  is not in a c c o r d a n c e  w i t h  p r o v i s i o n s  of the p e r m i t  or of 
this chapter.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  
AS 16.05.8*10 
AS 1 6 . 0 5 . 8 7 0

5 AAC 95.190. S T A N D A R D S  F O R  F R E E  P A S S A G E  A N D  P R O T E C T I O N  
OF FISH, (a) Fr e e  p a s s a g e  a n d  m o v e m e n t  of fish mu s t  be a s s u r e d  
b o t h  u p s t r e a m  a n d  d o w n s t r e a m  o f  the p e r m i t t e d  a c t i v i t y  or 
c o n s t r u c t i o n  as m a y  be p r o v i d e d  t h r o u g h  c o n d i t i o n s  o f  the 
p e r m i t .

(b) S c h e d u l i n g  of  instreain a c t i v i t i e s  wi l l  be d e t e r m i n e d  
by the d e p a r t m e n t  on a s i t e - s p e c i f i c  b a s i s  so as to a v o i d  or 
m i n i m i z e  a d v e r s e  d i s t u r b a n c e s  to fish d u r i n g  m i g r a t i o n ,  
s pawning, I n c u b a t i o n ,  r e a r i n g  o r  o v e r w i n t e r i n g .

(c) B l a s t i n g  is p r o h i b i t e d  w i t h i n  o n e - e i g h t h  m i l e  o f  (he
edge of the w a t e r  in any riv e r ,  lake or s t r e a m  u n l e s s  a l e s s e r
d i s t a n c e  is s p e c i f i e d  by the d e p a r t m e n t  on the permit.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) 
AS 1 6 . 2 0 . 8 4 0  
AS 1 6 . 2 0 . 8 7 0  - 8 9 0
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5 AAC 95.200. C U L V E R T  I N S T A L L A T I O N  S T A N D A R D S .  (a) E a c h  
c u l v e r t  p l a c e d  in a r i v e r  or  s t r e a m  f r e q u e n t e d  by fi s h  m u s t  be 
i n s t a l l e d  so that at least o n e - f i f t h  of the d i a m e t e r  of  e a c h  
r o u n d  c u l v e r t  and at least 6 in c h e s  of e a c h  e l l i p t i c a l  or a r c h  
type c u l vert is set b e l o w  the lowest e l e v a t i o n  o f  the n a t u r a l  
r i v e r  or  s t r e a m  b o t t o m  at the p l a c e  of i n s t a l l a t i o n  for the 
full l e n g t h  of the c u lvert;

(1 ) this d o e s  not a p p l y  to b o t t o m l e s s  a r c h  type
c ulve r t s ;

^2 ) a v a r i a n c e  m a y  be g r a n t e d  by the d e p a r t m e n t  to 
a v o i d  s o l i i  r o c k  e x c a v a t i o n .

(b) C u l vert d i m e n s i o n s  n e c e s s a r y  to pa s s  fi s h  u p s t r e a m  
are d e p e n d e n t  u p o n  the v e l o c i t y  of the w a t e r  w i t h i n  the c u l v e r t  
w h e n  the fish are p r e s e n t ,  the time of y e a r  at w h i c h  t h e s e  
v e l o c i t i e s  occur, the l e n g t h  of the c u l v e r t  w h i c h  m u s t  be 
n e g o t i a t e d  by the fish, the s p e c i e s  of  fish p r e s e n t  and t h e i r  
u p s t r e a m  s w i m m i n g  c a p a b i l i t i e s ,  and the size a n d / o r  age c l ass 
of the f i s h  r e q u i r i n g  p a s s a g e .  The t a b l e  in (1) of  this 
s e c t i o n  r e p r e s e n t s  the m a x i m u m  w a t e r  v e l o c i t i e s  t h r o u g h  
d i f f e r e n t  c u l v e r t  l e n g t h s  w h i c h  can be s u c c e s s f u l l y  n e g o t i a t e d  
by  s e v e r a l  A l a s k a  fish species.:
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(1)

MAXIMUM ALLOWABLE CULVERT VELOCITIES IN FEET/SECOND

Length of 
culvert in 
feet

Group I
Upstream r.nigrant 
salmon fry* and 
flngerlings when 
upstream 
migration takes 
place at mean 
annual flood

Group II 
Adult spring 
spawning slow 
swimmers: 
grayling 
longnose suckers

Group III 
Adult moderate 
swimmers: 
pink salmon 
chum salmon

Group IV 
Adult high 
performance 
swimmers: 
king salmon 
coho salmon 
sockeye salmon 
steelhead

Group V  
Juvenile 
slow swinners 
and other
adult slow swimmers: 
grayling, longnose 
suckers, broad 
whitefish, burbot, 
sheefish, humpback 
whitefish, Northern 
pike, Dolly Varden/ 
Arctic Char, upstream 
migrant salmon 
fry and fingerlings 
when migration not at 
mean annual flood

30 1.0 3.7
40 1.0 3.1
50 1.0 2.6
60 0.9 2.3
70 0.8 2.1
80 0.8 1.9
90 0.7 1.7
100 0.7 1.6
150 0.5 1.5
200 0.5 1.5

>200 0.5 1.5

6.8 9.9 2.0
5.8 8.5 1.8
5.0 7.5 1.7
4.6 6.6 1.6
4.2 6.0 1.4
3.9 5.5 1.3
3.7 5.1 1.2
3.4 4.8 1.2
2.8 3.7 1.2
2.4 3.1 1.2
2.4 3.0 1.2
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(2) c u l v e r ^  v e l o c i t i e s  f o r  G r o u p s  I - I V  a r e  b a s e d  o n  
m e a n  a n n u a l  f l o o d  (Q=2.33); G r o u p  V  is b a s e d  on m e a n  s u m m e r  

flow;

(3) it is the r e s p o n s i b i l i t y  of the p e r m i t  applicant, 
to d e s i g n  a c u l v e r t  to a c c o m m o d a t e  u p s t r e a m  m o v e m e n t  o f  the 
s l o w e s t  s w i m m i n g  f i s h  s p e c i e s  or a g e  c l a s s  u s i n g  the system; 
p r o p o s e d  d i m e n s i o n s  m u s t  be s u b m i t t e d  to the d e p a r t m e n t  for 
a p p r o v a l ;

(4) a l t e r n a t i v e  d r a i n a g e  s t r u c t u r e s ,  o t h e r  t h a n  
c u l v e r t s ,  m u s t  be  i n s t a l l e d  if the r e q u i r e m e n t s  of th i s  
s u b s e c t i o n  c a n n o t  be met; a w a i v e r  m a y  be g r a n t e d  u n d e r  
u n u s u a l ,  s i t e - s p e c i f i c  c o n d i t i o n s ;

(5) the f o l l o w i n g  r e f e r e n c e s  can be u s e d  to c o m p u t e  
c u l v e r t  d i a m e t e r  w h e n  g i v e n  t h e  k n o w n  fi s h  p a s s a g e  c r i t e r i a  
f r o m  Cl) o f  th i s  s ection, a n d  the s t r e a m  d i s c h a r g e  d a t a  for a 
m e a n  a n n u a l  flood; t h e s e  r e f e r e n c e s  are a v a i l a b l e  f o r  i n s p e c t i o n  
at s t a t e  o r  f e d e r a l  l i b r a r i e s  in J u n s a u ,  A n c h o r a g e ,  or 
F a i r b a n k s ,  or at d e p a r t m e n t  r e g i o n a l  or a r e a  off i c e s :

(A) Ev a n s ,  W.A. a n d  F.B. J o h n s t o n .  F i s h  M i g r a t i o n  
a n d  F i s h  P a s s a g e  - A P r a c t i c a l  G u i d e  to S o l v i n g  F i s h  P a s s a g e  
Problems'  ̂ 1980. U.S. D e p a r t m e n t  of A g r i c u l t u r e ,  F o r e s t  
S e r v i c e ,  R e g i o n  5, 6 3  pp-

(B) H y d r a u l i c s  M a n u a l . S t a t e  o f  A l a s k a  
D e p a r t m e n t  of H i g h w a y s  ( A l a s k a  D e p a r t m e n t  of T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s ) ,  Box 1*167, J u n e a u ,  A l a s k a  99801.

(C) L a u man, J.E. S a l m o n l d  P a s s a g e  at S t r e a m -  
R o a d  C r o s s i n g s ;  A R e p o r t  W i t h  D e p a r t m e n t  S t a n d a r d s
f o r  P a s s a g e  of S a l m o n l d s . 1970. D e p a r t m e n t  o f  F i s h  and
W i l d l i f e ,  E n v i r o n m e n t a l  M a n a g e m e n t  S e c t i o n ,  P o r t l a n d ,
O r e g o n .  7 8  pp.

(D) M c P h e e ,  C. a n d  F. Watts. S w i m m i n g  P e r f o r m a n c e
of  A r c t i c  G r a y l i n g  in H i g h w a y  C u l v e r t s . 1976. U T S . F . W . S .  *11 pp

O  ') R o a d w a y  D r a i n a g e  G u i d e  for I n s t a l l i n g  C u l v e r t s  
to A c c o m m o d a t e  F i s h . 1979. E n g i n e e r i n g  a n d  A v i a t i o n
M a n a g e m e n t  D i v i s i o n ,  A l a s k a  R e g i o n ,  U.S. F o r e s t  S e r v i c e ,
Depart:, nt of A g r i c u l t u r e ,  A l a s k a  Region, R e p o r t  No. *12,
120 pp.

(c) E a c h  c u l v e r t  m u s t  be p l a c e d  in and a l i g n e d  w i t h  the 
n a t u r a l  s t r e a m  channel.

(d) All b a n k  cuts, slopes, f ills and e x p o s e d  e a r t h  w o r k  
a t t r i b u t a b l e  to c u l v e r t  i n s t a l l a t i o n  in s t r e a m s ,  r i v e r s  or 
la kes m u s t  be s t a b i l i z e d  to p r e v e n t  e r o s i o n  d u r i n g  a n d  a f t e r  
the p r o j e c t .
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(e) If a c u l v e r t  is p r o p o s e d  for i n s t a l l a t i o n  at a site 
wh i c h ,  in t h e  d e t e r m i n a t i o n  o f  the d e p a r t m e n t ,  is u s e d  for fi s h  
s p a w n i n g  or has s i g n i f i c a n t  u s e  f o r  r e a r i n g ,  the d e p a r t m e n t  
w i l l  not a p p r o v e  the c u l v e r t  i n s t a l l a t i o n  plan. Ins t e a d ,  the 
d e p a r t m e n t  w i l l  r e q u i r e  that a n  a l t e r n a t i v e  s i t e  be p r o p o s e d  
a n d  a p p r o v e d ,  c r  that a b r i d g e  be i n s t a l l e d  at t h e  p r o p o s e d  
c r o s s i n g .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 16.05.251(a)(7), (12)
AS 1 6 . 0 5 . 8 4 0  
AS  1 6 . 0 5 . 8 7 0  - 890

5 AAC 95.210. D I V E R S I O N  C H A N N E L  S T A N D A R D S .  N o t h w i t h s t a n d i n g  
sec. 2 3 0 (b) of t h i s  c h a p t e r ,  t e m p o r a r y  d i v e r s i o n  c h a n n e l s  in 
a l l  f i s h  s treams, if a p p r o v e d  by the d e p a r t m e n t  on the p e r mit, 
m u s t  be c o n s t r u c t e d  a n d  c o n t r o l l e d  in the f o l l o w i n g  m a n n e r :

(.1 ) the w i d t h  a n d  d e p t h  of the t e m p o r a r y  d i v e r s i o n  
c h a n n e l  m u s t  e q u a l  or e x c e e d  7 5  p e r c e n t  o f  t h e  w i d t h  a n d  the 
de p t h ,  r e s p e c t i v e l y ,  o f  the d i v e r t e d  s t r e a m  at m e a n  a n n u a l  
f l o o d  at the d i v e r s i o n  site, u n l e s s  a l e s s e r  w i d t h  is s p e c i f i e d  
by the d e p a r t m e n t  o n  che p e r m i t  for a c t i v i t i e s  u n d e r t a k e n  
d u r i n g  p e r i o d s  o f  l o w e r  flow;

(2 ) d u r i n g  e x c a v a t i o n  o r  c o n s t r u c t i o n ,  the t e m p o r a r y  
d i v e r s i o n  c h a n n e l  m u s t  be i s o l a t e d  f r o m  w a t e r  o f  the s t r e a m  to 
be d i v e r t e d  by n a t u r a l  p l u g s  left in p l a c e  at t h e  u p s t r e a m  and 
d o w n s t r e a m  ends o f  the d i v e r s i o n  c h a n n e l ;

(.3 ) the b e d  a n d  b a n k s  o f  the d i v e r s i o n  c h a n n e l  mu s t  
be c o n s t r u c t e d  of  m a t e r i a l  th a t  w i l l  not s i g n i f i c a n t l y  e r o d e  at 
e x p e c t e d  flows;

(4) d i v e r s i o n  of w a t e r  flow i n t o  the t e m p o r a r y  
d i v e r s i o n  c h a n n e l  m u s t  be c o n d u c t e d  by f i r s t  r e m o v i n g  the 
d o w n s t r e a m  plug, t h e n  r e m o v i n g  the u p s t r e a m  p l u g ,  t h e n  c l o s i n g  
the u p s t r e a m  e n d  e n d  t h e n  the d o w n s t r e a m  end, r e s p e c t i v e l y ,  of 
the n a t u r a l  c h a n n e l  of the d i v e r t e d  s t r eam;

(5 ) r e d i v e r s l o n  o f  f l o w  into the n a t u r a l  s t r e a m  m u s t  
be c o n d u c t e d  by r e m o v i n g  t h e  d o w n s t r e a m  p l u g  f r o m  the n a t u r a l  
c h a n n e l  a n d  t h e n  t h e  u p s t r e a m  p l u g ,  t h e n  c l o s i n g  the u p s t r e a m  
en d  a n d  t h e n  the d o w n s t r e a m  end, r e s p e c t i v e l y ,  o f  t h e  d i v e r s i o n  
c h a n n e l ;

(6 ) a f t e r  use, the d i v e r s i o n  c h a n n e l  a n d  the n a t u r a l  
s t r e a m  m u s t  be s t a b i l i z e d  a n d  r e h a b i l i t a t e d  as m a y  be s p e c i f i e d  
by  p e r m i t  c o n d i t i o n s .

A u t h o r i t y :  A S  1 6 . 0 5 . 0 2 0 ( 2 )

AS 16.05.251(a)(7), (12)
AS 1 6 . 0 5 . 8 4 0  
A S  1 6 . 0 5 . 8 7 0 - 8 9 0
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5 AAC 95.220. STREAM, R I V E R  A N D  L A K E  B A N K  S T A B I L I Z A T I O N  
S T A N D A R D S .  (a) No p e r s o n  m a y  c o n d u c t  a c t i v i t i e s  w h i c h  a f f e c t ,  
or m a y  a f f ect, t h e  b a n k s  of str e a m s ,  r i v e r s  a n d  l a k e s  u n l e s s :

(1 ) t h e  r e q u i r e m e n t s  o f  th i s  s e c t i o n  are met; a n d

(2 ) the p e r s o n ,  if a p e r m i t t e e ,  is in c o m p l i a n c e  
w i t h  t e r m s  s p e c i f i e d  on t h e  p e r m i t  w h i c h  the d e p a r t m e n t  
c o n s i d e r s  n e c e s s a r y  to m i n i m i z e  e r o s i o n  a n d  o t h e r  r e s u l t s  
a d v e r s e  to fish, g a m e  a n d  t h e i r  h a b i t a t .

(b) S n o w  ra m p s ,  s n o w  b r i d g e s  or a p p r o v e d  c r i b b i n g  m u s t  be 
u s e d  to p r o v i d e  a c c e s s  a c r o s s  f r o z e n  r i v e r s ,  l a k e s  a n d  s t r e a m s  
so as to p r e c l u d e  cut t i n g ,  e r o d i n g  or  d e g r a d i n g  o f  t h e i r  banks;

(1 ) s n o w  r a m p s  a n d  s n o w  b r i d g e s  m u s t  be c o m p o s e d  
o n l y  of sn o w  or ice and m u s t  be s u b s t a n t i a l l y  free of  di r t  a n d  
debris;

(2 ) s n o w  b r i d g e s  m u s t  be r e m o v e d  o r  b r e a c h e d , a n d  
c r i b b i n g  m u s t  be r e m o v e d  i m m e d i a t e l y  a f t e r  f i n a l  u s e  u n l e s s  
o t h e r w i s e  s p e c i f i e d  on the p e r m i t .

Cc) R e m o v a l  of  n a t u r a l  s n o w  c o v e r  f r o m  a r i v e  a’ or s t r e a m  
la o n l y  p r o h i b i t e d  w h e r e  the w a t e r b o d y  h o l d s  o v e r w i n t e r i n g  
p o p u l a t i o n s  o f  fish, as d e t e r m i n e d  by t h e  d e p a r t m e n t ,  in the 
v i c i n i t y  of the p e r m i t t e d  a c t i v i t y .

C.d) On l y  rocks, c r i b b i n g  or  m a t e r i a l  a p p r o v e d  by the 
d e p a r t m e n t  on  the p e r m i t  m a y  be u s e d  for s t r e a m  b a n k  s t a b i l i z a t i o n .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12)
AS 1 6 . 0 5 . 8 4 0  
AS 1 6 . 0 5 . 8 7 0  - 890

5 AAC 95.230. STREAM, R I V E R  A N D  L A K E  B E D  S T A B I L I Z A T I O N  
S T A N D A R D S ,  (a) No p e r s o n  m a y  c o n d u c t  a c t i v i t i e s  in the b e d  of 
a stream, r i v e r  or lake unless:

(1 ) the r e q u i r e m e n t s  of t h i s  s e c t i o n  are met; and

(?) the p e r s o n ,  if a p e r m i t t e e ,  Is in c o m p l i a n c e  
w i t h  t e rms s p e c i f i e d  on the p e r m i t  w h i c h  the d e p a r t m e n t  
c o n s i d e r s  n e c e s s a r y  for free p a s s a g e  and p r o t e c t i o n  of f i s h  
d u r i n g  spawn i n g ,  i n c u b a t i o n ,  r e a r i n g ,  m i g r a t i o n  a n d  o v e r w i n t e r i n g .

(b) N:> p e r s o n  may c h a n n e l i z e  a n  a n a d r o m o u s  f i s h  stream.

(.c). No p e r s o n  m a y  e x c a v a t e  g r a v e l  f r o m  any p o r t i o n  o f  an 
a n a d r o m o u s  f i s h  s t r e a m  w h i c h  is u s e d  for s p a w n i n g ,  or has 
s i g n i f i c a n t  use f o r  rearing.

(d) No p e r s o n  may c o n d u c t  a c t i v i t i e s  w h i c h  c a n  act to
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c r e a t e  p o t e n t i a l  fi s h  e n t r a p m e n t  b a s i n s  w i t h i n  a n y  p o r t i o n  o f  
the f l o o d p l a i n  w h i c h  Is c o v e r e d  by a m e a n  a n n u a l  flood.

(e) B e f o r e  c o m p l e t i o n  of o p e r a t i o n s ,  or  b e f o r e  a ti m e  
s p e c i f i e d  by the d e p a r t m e n t  on t h e  p e r m i t  e a c h  b e r m  c r e a t e d  in 
an a n a d r o m o u s  fish s t r e a m  mu s t  be c o n t o u r e d  to- the n a t u r a l  
s l ope as it e x i s t e d  p r i o r  to the c r e a t i o n  of the berm.

(f) All t e m p o r a r y  b r i d g e s ,  c u l v e r t s  a n d  o t h e r  d r a i n a g e  
s t r u c t u r e s  m u s t  be r e m o v e d  u p o n  c o m p l e t i o n  of the p r o j e c t ,  or 
b e f o r e  a time s p e c i f i e d  o n  the permit.

(g) D u r i n g  a n y  d r a i n a g e  s t r u c t u r e  r e m o v a l ,  b r i d g e  p i l i n g s  
in s t r e a m s  f r e q u e n t e d  by f i s h  mu s t  be e x t r a c t e d  or cut o f f  
level w i t h  o r  b e l o w  the s t r e a m  bottom. W h e n  a c u l v e r t  is 
r e m o v e d ,  the c h a n n e l  m u s t  be r e s t o r e d  to its f o r m e r  c o n f i g u r a t i o n .

(h) No m a t e r i a l  of a n y  type, i n c l u d i n g  e x c a v a t e d  
m a t e r i a l ,  m a y  be p l a c e d ,  s t o c k p i l e d ,  d i s c a r d e d  or o t h e r w i s e  
d i s p o s e d  of  in any a n a d r o m o u s  fi s h  stream, u n l e s s  a u t h o r i z e d  by 
the d e p a r t m e n t  on the permit.

(i) M i n i n g  t a i l i n g s  in a n a d r o m o u s  fi s h  s t r e a m s  mu s t  be 
p e r i o d i c a l l y  g r a d e d  to c o n f o r m  to the n a t u r a l  te r r a i n .  A 
s c h e d u l e  f o r  g r a d i n g  m a y  be e s t a b l i s h e d  by the d e p a r t m e n t  on 
the permit.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12)
AS 1 6 . 0 5 . 8 4 0  
AS 1 6 . 0 5 . 8 7 0  - 890

5 AAC 95,240, W A T E R  Q U A L I T Y  S T A N D A R D S .  N o t h i n g  in this 
c h a p t e r  a n d  no c o n d i t i o n  to a p e r m i t  i s s u e d  u n d e r  this c h a p t e r  
r e l i e v e  a p e r s o n  f r o m  c o m p l y i n g  w i t h  the w a t e r  q u a l i t y  
s t a n d a r d s  o f  the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  as 
set f o r t h  in 18 AAC 7 0 . 0 1 0  - 110. A d d i t i o n a l l y ,  the f o l l o w i n g  
p r o v i s i o n s  a r e  e f f e c t i v e :

( 1 ) no p e r s o n  m a y  fuel in e x c e s s  of  1 0  g a l l o n s ,  a. 
ty p e  of w h e e l e d  o r  t r a c k e d  e q u i p m e n t ,  or s t o r e  any h a z a r d o u s  
c h e m i c a l s  or p e t r o l e u m  p r o d u c t s  in any a n a d r o m o u s  fi s h  stream;

(2 ) no i t e m  t r e a t e d  w i t h  w o o d  p r e s e r v a t i v e  that 
will, in the d e t e r m i n a t i o n  of  the d e p a r t m e n t ,  r e s u l t  in a c u t e  
or c h r o n i c  t o x i c i t y  to fish may be p l a c e d  u p s t r e a m  f r o m  the 
limit o f  salt w a t e r  i n t r u s i o n  in any f r e s h w a t e r  stream, r i v e r  
or lake;

( 3 ) no s t o r m  d r a i n  or d r a i n a g e  d i t c h  m a y  d i s c h a r g e  
into the f l o w  of any a n a d r o m o u s  f i s h  s t r e a m  u n l e s s  a u t h o r i z e d  
by the d e p a r t m e n t  o n  the p e r mit.

A u t h o r i t y :  AS  1 6 . 0 5 . 0 2 0 ( 2 )

AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12)
AS 1 6 . 0 5 . 8 7 0  - 890
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5 AAC 95.250. W A T E R  R E M O V A L  S T A NDARDS. E a c h  w a t e r  i n t a k e  
e q u i p m e n t  s t r u c t u r e  must be c e n t e r e d  and e n c l o s e d  in a s c r e e n e d  
box, w h i c h  mu s t  be c o n s t r u c t e d  to p r e v e n t  f i s h  e n t r a p m e n t ,  
e n t r a i n m e n t  or injury. S c r e e n  m e s h  may not e x c e e d  o n e - f o u r t h  
inch.

Au t hority: AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) 
AS 1 6 . 0 5 . 8 7 0  - 890

5 AAC 95.260. S H O R E L I N E  S T A NDARDS. (a) T h e  q u a l i t y  of 
a q u a t i c  h a b i t a t  n e c e s s a r y  for the spawn i n g ,  r e a r i n g  and m i g r a­
tion o f  a n a d r o m o u s  fish is d e p e n d e n t  u p o n  the c h a r a c t e r  and 
q u a l i t y  of the r i p a r i a n  lands. The d i s t a n c e  f r o m  the shore 
w h e r e i n  a r i p a r i a n  d i s r u p t i o n  m a y  af f e c t  the q u a l i t y  of  a q u a t i c  
h a b i t a t  is d e p e n d e n t  on the slope of the shore land, the 
e r o s i o n  a n d  p e r c o l a t i o n  p o t e n t i a l  of r i p a r i a n  soils, the type 
a n d  a m o u n t  of r i p a r i a n  v e g e t a t i o n  and the type of a c t i v i t y  
c a u s i n g  the d i s r u p t i o n .  A h a b i t a t  p r o t e c t i o n  p e r m i t  is 
r e q u i r e d  for any land c l e a r i n g  or f i l l i n g  w i t h  e a r t h e n  
m a t e r i a l s  w i t h i n  the s p e c i f i e d  d i s t a n c e  of the m e a n  h i g h  w a t e r  
line for the a n a d r o m o u s  fi s h  s t r e a m s  li s t e d  in (b) of  this 
section, a n d  w i t h i n  5 0  feet of the m e a n  h i g h  w a t e r  line for 
a n a d r o m o u s  fish streams not l i s t e d  in (b) of this s e ction. T h e  
d e p a r t m e n t  will r e q u i r e  or a p p r o v e  p l ans and s p e c i f i c a t i o n s  
d e s i g n e d  to m a i n t a i n  c o n d i t i o n s  a d j a c e n t  to a n a d r o m o u s  fish 
s t r e a m s  so that w a t e r  q u a l i t y  and s p a w n i n g  h a b i t a t  is not 
d e g r a d e d ,  c a n j p y  c o v e r  e x i s t s  to p r e v e n t  a l t e r a t i o n  o f  the 
t h e r m a l  r e g i m e  in the a n a d r o m o u s  fish stream, and h y d r o l o g i c a l  
c h a r a c t e r i s t i c s  can p r o v i d e  for t h e  s p a w ning, r e a r x n g  and 
m i g r a t i o n  of a n a d r o m o u s  fish. The a p p l i c a n t ' s  p l ans and 
s p e c i f i c a t i o n s  will be s u f f i c i e n t  if the a b o v e  c o n d i t i o n s  are
me t  by at least one of the f o l l owing:

(1 ) r e v e g e t a t i o n  of  d i s t u r b e d  areas;

(2 ) use of m e t h o d s  to c o n t a i n  s e d i m e n t s  a n d  o t h e r
p o t e n t i a l  w a t e r b o r n e  p o l l u t a n t s ;

(3) use of  e r o s i o n  c o n t r o l  m e t h o d s ;  or

(4) r e t e n t i o n  of n a t u r a l  v e g e t a t i o n  b e t w e e n  the
p r o j e c t  site and the a n a d r o m o u s  f i s h  stream.

(b) Land c l e a r i n g  or fills i n v o l v i n g  e a r t h e n  m a t e r i a l s  
m a y  ta k e  p l a c e  only as p r o v i d e d  in (a) o f  this s e c t i o n  w i t h i n
the f o l l o w i n g  d i s t a n c e s  o f  the a n a d r o m o u s  fish s t r e a m s  set
f o r t h :

(1) i.n the N o r t h e r n  Region:

(A' Y u k o n  R i v e r  - z e r o  feet;

(B) K u s k o k w i m  R i v e r  a n d  all g l a c i a l  fed 
t r i b u t a r i e s  - z e r o  feet;
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(C) T a n a n a  R i v e r  and all g l a c i a l  fed t r i b u t a r i e s  
e x c e p t  the l o w e r  two m i l e s  of  the D e l t a  R i v e r  - z e r o  feet;

(D) C h e n a  R i v e r  d o w n s t r e a m  fr o m  its c o n f l u e n c e  
w i t h  the L i t t l e  C h e n a  R i v e r  - z e r o  feet;

(2) in the S o u t h  C e n t r a l  Region:

(A) L i t t l e  C a m p b e l l  C r e e k  - 25 feet - (Sec. 
6,T12N, R3W, S.M.);

(B) E a g l e  R i v e r  - 25 feet - (Sec. 1, T l^N, R3W,
S . M . );

(C) M a t a n u s k a  R i v e r  - 25 feet - (Sec. 10, T l 6 N, 
RIF, S . M . );

(D) S u s i t n a  R i v e r  - 25 feet - (Sec. 29, Tl^N, 
R7W, S . M . );

(E) K n i k  R i v e r  - 25 feet - (Sec. 10, T 1 6N, R1E,
S . M . );

(F) S k w e n t a  R i v e r  - 25 feet - (Sec. 20, T 2 2N, 
R10W, S . M . );

(G) C o p p e r  R i v e r  -25 feet - (T17S, R2E, CRM);

(H) Y e n t n a  R i v e r  - 25 feet - (Sec 13, T17N,
R7W, S . M . );

(I) K a h i l t n a  R i v e r  - 25 feet - (Sec. 5, T20N, 
R 8 W, S . M . );

(J) B e l u g a  R i v e r  - 25 feet - (Sec. 17, T13N, 
R9W, S . M . );

(3) in the S o u t h e a s t e r n  Region:

(A) C a r a l l a n a  C r e e k  - 25 feet, Sec. 23, T75S,
R90E, CRM;

(B) S a x m a n  C r e e k  - 25 feet, Sec. *1, T76S, R91E,
CRM;

(C) L e m o n  C r e e k  - zero feet for the l o w e r  1H. 
mi l e s ,  t h e n  25 feet, Sec. 3 J<, T^OS, R 6 6 E, CRM;

(D) G r a n i t e  C r e e k  ( Halibut Pt.) - 25 feet, Sec. 
16, T55S, R63E, CRH.

(c) E a c h  r i p a r i a n  v e g e t a t i o n  s t a b i l i z a t i o n  net in use 
m u s t  be c o n s t r u c t e d  w h o l l y  o f  b l o d e g r a d e a b l e  m a t e r i a l ,  e x c e p t  
that non - b i o d e g r a d a b l e  n e t s  m a y  be used if a u t h o r i z e d  by t h e
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d e p a r t m e n t  on the permit. E a c h  n o n - b i o d e g r a d e a b l e  net us e d  
m u s t  be r e m o v e d  a f t e r  use.

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12) 
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10) 
AS 1 6 . 0 5 . 8 7 0  - 890

A R T I C L E  4. G E N E R A L  P R O V I S I O N S .

5 AAC 95.900. M I T I G A T I O N  OF  DAM A G E S .  (a) E a c h  p e r m i t t e e  
is o b l i g a t e d  to m i t i g a t e  the a d v e r s e  e f f e c t s  u p o n  fish, g a m e  or 
t h e i r  h a b i t a t  c r e a t e d  by the p e r m i t t e e’s o p e r a t i o n ,  a n d  w h i c h  
w e r e  a d i r e c t  r e s u l t  o f  the p e r m i t t e e ' s  f a i l u r e  to:

(1 ) c o m p l y  w i t h  p e r m i t  t e rms a n d  the p r o v i s i o n s  o f
this ch a p t e r ;  or

(2 ) c o r r e c t  c o n d i t i o n s  or c h a n g e  m e t h o d s  f o r e s e e a b l y  
d e t r i m e n t a l  to fish, g a m e  or t h e i r  h a bitat.

(b) T h e  o b l i g a t i o n  to m i t i g a t e  in (a) o f  t h i s  s e c t i o n  
do e s  not a p p l y  to u n a v o i d a b l e  a d v e r s e  e f f e c t s  u p o n  fish, g a m e  
or t h e i r  h a b i t a t  a r i s i n g  f r o m  an o v e r w h e l m i n g  f o r c e  of n a t u r e  
w i t h  c o n s e q u e n c e s  not p r e v e n t a b l e  by any due a n d  r e a s o n a b l e  
p r e c a u t i o n s .

(c) T h e  c o m m i s s i o n e r  w i l l  s p e c i f y  on the p e r m i t ,  or by
l e t t e r  to the p e r m i t t e e ,  the p r o v i s i o n s  f o r  m i t i g a t i n g  d a m a g e
to fish, g a m e  o r  h a b i t a t ,  o r  he w i l l  a p p r o v e  m i t i g a t i o n  
p r o v i s i o n s  p r o p o s e d  by the p e r m i t t e e .

(d) N o t w i t h s t a n d i n g  the e x p i r a t i o n ,  r e v o c a t i o n  or 
s u s p e n s i o n  of a p e r m i t ,  ea c h  p e r m i t t e e  is r e s p o n s i b l e  for his 
o b l i g a t i o n s  a r i s i n g  u n d e r  the t e r m s  and c o n d i t i o n s  o f  the 
p e r m i t ,  or  u n d e r  the p r o v i s i o n s  o f  this c h a p t e r .

A u t h o r i t y :  AS 16 . 05 . 020 ( 2 )  AS 16 .20 .050
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12)  AS 16.20 .060
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10)  AS 16.20 .120
AS 16 .05 .840  AS 1 6 . 2'.i.240
AS 16 .05 .870  AS 16.2 ' . .250
AS 16.20 .040 AS 1 6 . 2C .260

5 AAC 95.910. W A I V E R  OF  S T A N D A R D S .  T h e  d e p a r t m e n t  may 
w a i v e  or  a l t e r  any of  the r e q u i r e m e n t s  of  secs. 1 9 0 - 2 6 0  of  this 
c h a p t e r  for s i t e - s p e c i f i c  I n s t a n c e s  if t h e r e  is s u b s t a n t i a l  
e v i d e n c e  that:

(1 ) it is not s o u n d  e n g i n e e r i n g  p r a c t i c e  to c o m p l y  
w i t h  the s t a n d a r d ,  a n d  any e n v i r o n m e n t a l  p r o b l e m s  that w o u l d  be 
c a u s e d  by ohe a c t i v i t y  are o u t w e i g h e d  by t h e  p u b l i c  b e n e f i t  
that w i l l  be d e r i v e d  f r o m  w a i v e r  of the s t a n d a r d ;

(2 ) g r a n t i n g  the w a i v e r  or a l t e r a t i o n  w i l l  not
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a d v e r s e l y  a f f e c t  f i s h  m i g r a t i o n ,  spawn i n g ,  i n c u b a t i o n ,  re a r i n g ,  
o v e r w i n t e r i n g  or s u r v i v a l  in the a f f e c t e d  system; o r

(3 ) s t a n d a r d s  p r o v i d e d  by r e g u l a t i o n  are not 
a p p r o p r i a t e  due to u n i q u e  i n d i v i d u a l  s t r e a m  or l a n d  features.

Aut h o r i t y :  AS 16.05.020 AS 16.20 .050
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  (12 )  AS 16 .20 , 060
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10)  A3 16.20 .120
AS 16 .05 .840 AS  16.20 .240
AS 16.05.870 AS 16 .20.250
AS 16.20 .040  AS 16 .20.260

5 AAC 95.920. N O T I F I C A T I O N .  (a) W h e n  a n o t i f i c a t i o n  Is 
g i v e n  to a p e r m i t t e e  o t h e r  t h a n  in w r i t i n g ,  it w i l l  be p r o m p t l y  
c o n f i r m e d  in w r i t i n g  by  the d e p a r t m e n t .

(b) W h e n  m a i l  is u s e d  for n o t i f i c a t i o n ,  n o t i f i c a t i o n  
o c c u r s  u p o n  po s t  m a r k i n g  for t h e  p u r p o s e  of  the s e n d i n g  p a r t y’s 
o b l i g a t i o n ,  and u p o n  r e c e i p t  for the p u r p o s e  of  c o m m e n c i n g  time 
l i m i t s  u p o n  the r e c e i v i n g  party.

A u t h o r i t y :  AS 16 .0 5 . 0 20 ( 2 )  AS 16 .20 .050
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) ,  ( 12)  AS 16 .20 .060
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10)  AS 16 .20.120
AS 16.05 .840 AS 16 .20 .240
AS 16 .05.870  AS 16.20 .250
AS 16 .20.040  AS 16 .20 .260

5 AAC 95.930. R E T E N T I O N  O F  P E R M I T  F O R  I N S P E C T I O N  AND 
I N S P E C T I O N  O F  P E R M I T  SITES. (a) A f t e r  i s s u a n c e ,  a copy of the 
pe r mit, i n c l u d i n g  a n y  a m e n d m e n t s ,  m u s t  be r e t a i n e d  at the w o r k  
site u n t i l  c o m p l e t i o n  of t h e  p r o j e c t ,  a n d  m u s t  be m a d e  
a v a i l a b l e  for i n s p e c t i o n  u p o n  r e q u e s t  by a r e p r e s e n t a t i v e  of 
the d e p a r t m e n t ,  or a l a w  e n f o r c e m e n t  o f f i c e r  o f  t h e  D e p a r t m e n t  
o f  Pu b l i c  Safety.

(b) F o r  the p u r p o s e s  of i n s p e c t i n g  a n d  m o n i t o r i n g  
c o m p l i a n c e  w i t h  the c o n d i t i o n s  o f  t h e  p e r m i t  or the r e q u i r e m e n t s  
of this chapter, e a c h  p e r m i t t e e  m u s t  give a u t h o r i z e d  r e p r e s e n t­
at i v e s  of the d e p a r t m e n t ,  a n d  l a w  e n f o r c e m e n t  o f f i c e r s  of the 
D e p a r t m e n t  of P u b l i c  S a f e t y ,  f r e e  a n d  u n o b s t r u c t e d  a c c e s s  at 
safe and r e a s o n a b l e  t i m e s  to the p e r m i t  site. E a c h  p e r m i t t e e  
mu s t  gi v e  s u c h  a s s i s t a n c e  and f u r n i s h  su c h  I n f o r m a t i o n  as the 
a u t h o r i z e d  r e p r e s e n t a t i v e  or l a w  e n f o r c e m e n t  o f f i c e r  m a y  
r e a s o n a b l y  r e q u i r e  for m o n i t o r i n g  and i n s p e c t i o n  p u r p o s e s .

A u t h o r i t y : AS 16 . 0 5 . 0 20 ( 2 ) AS 16 .20.040
A3 16.05 .180 AS 16.20.050
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) , (12) AS 16.20.060
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) , (10) AS 1 6 . 2 0 . 1 2 0
AS 16 .05.840 AS 16.20.240
AS 16 .05.870 AS 16.20.250

AS 16 .20.260
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5 AAC 95.9H0. P R O G R E S S  R E P O R T S .  E a c h  p e r m i t t e e ,  if 
r e q u e s t e d  b y  the d e p a r t m e n t  on the p e r m i t  for the p u r p o s e  o f  
a s c e r t a i n i n g  the p r o g r e s s  o f  the p e r m i t t e d  o p e r a t i o n ,  m u s t  
su b m i t  r e p o r t s  to the d e p a r t m e n t ,  in a f o r m  a n d  o n  a da t e  
s a t i s f a c t o r y  to the d e p a r t m e n t .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 )  AS 1 6 . 2 0 . 0 5 0
AS 1 6 . 0 5 . 2 5 1 ( a ) (7), (12) AS 1 6 . 2 0 . 0 6 0
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) ,  (10) AS 1 6 . 2 0 . 1 2 0
AS 1 6 . 0 5 . 8 H 0  AS 1 6 . 2 0 . 2 H 0
AS 1 6 . 0 5 . 8 7 0  AS 1 6 . 2 0 . 2 5 0
AS 1 6 . 2 0 . 0H0 AS 1 6 . 2 0 . 2 6 0

5 AAC 95.950. D E L E G A T I O N  O F  A U T H O R I T Y .  For the p u r p o s e s  
of  a d m i n i s t e r i n g  th i s  chapter, the c o m m i s s i o n e r  m a ,r d e l e g a t e  
his a u t h o r i t y  to d e s i g n a t e d  e m p l o y e e s  of  the d e p a r t m e n t .

A u t h o r i t y :  AS 1 6 . 0 5 . 0 2 0 ( 2 ) ,  (3)
AS 1 6 . 0 5 . 2 7 0

5 AAC 95.970, W A T E R S  I M P O R T A N T  T O  A N A D R O M O U S  FISH. T h e  
v a r i o u s  r i v ers, l a k e s  a n d  s t r e a m s  or  p a r t s  of  t h e m  that are 
I m p o r t a n t  f o r  the s p a w n i n g ,  r e a r i n g  or m i g r a t i o n  of a n a d r o m o u s  
f i s h  h a v e  b e e n  s p e c i f i e d  b y  the c o m m i s s i o n e r  and f i l e d  in the 
O f f i c e  of  the L i e u t e n a n t  G o v e r n o r  as the C a t a l o g  of W a t e r s  
I m p o r t a n t  for S p a w n i n g  and M i g r a t i o n  of A n a d r o m o u s  F i s h e s ,  
D e c e m b e r  19^8, as r e v i s e d  M a r c h  1^75. T h e  list is a d o p t e d  by 
r e f e r e n c e  a n d  js a v a i l a b l e  u p o n  r e q u e s t  f r o m  d e p a r t m e n t  
r e g i o n a l  o ffices, or f r o m  the D e p a r t m e n t  of F i s h  and Game,
H a b i t a t  P r o t e c t i o n  S e c t i o n ,  S u b p o r t  B u i l d i n g ,  J u n e a u ,  Alaska, 
99801. A l l  p r o v i s i o n s  of t h i s  c h a p t e r  are e f f e c t i v e  for t h o s e  
s p e c i f i e d  waters. T h e  p r o v i s i o n s  of  t h i s  c h a p t e r  al s o  a p p l y  to 
any a c t i o n  In a t r i b u t a r y  of  a s p e c i f i e d  a n a d r o m o u s  f i s h  s t r e a m  
that m a y  r e s u l t  In p o l l u t i o n  of  or a c h a n g e  In the n a t u r a l  fl o w  
or bed of  the s p e c i f i e d  a n a d r o m o u s  fish stream.

A u t h o r i t y :  AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 )
AS 1 6 . 0 5 . 8 7 0  
AS 1 6 . 0 5 . 8 8 0  
AS 1 6 . 0 5 . 8 9 0

5 AAC 95.990. D E F I N I T I O N S , In a d d i t i o n  to the d e f i n i t i o n s  
set f o r t h  In AS 0 1 . 1 0 . 0 6 0  a n d  AS l 6 . 0 5 . 9 H 0 ,  in this chapter:

Cl) " a n a d r o m o u s  fish" m e a n s  fi s h  w h i c h  e n t e r  f resh 
w a t e r  f r o m  the sea f o r  s p a w n i n g  p u r p o s e s ,  and i n c l u d e s  
a n a d r o m o u s  D o l l y  V a r d e n ,  r a i n b o w  t r o u t  (si j e l h e a d ) , a r c t i c  
char, sheef l s h ,  smelt, w h i t e f i s h ,  c o a s t a l  c u t t h r o a t  trout and 

salmon;

(2 ) " a n a d r o m o u s  f i s h  s t r e a m "  m e a n s  a river, lake or 
s t r e a m  l i s t e d  p u r s u a n t  to sec. 970 of  t h i s  c h a p t e r  w h i c h  is, or 
m a y  at a n y  time be I m p o r t a n t  to the s p a w n i n g ,  r e a r i n g  or 
m i g r a t i o n  o f  a n a d r o m o u s  fish, a n d  I n c l u d e s  a l l  s l o u g h s  and 
b a c k w a t e r s  a d j o i n i n g  the l i s t e d  w a t e r s ,  and that p o r t i o n  of  the 
f l o o d p l a i n  w h i c h  Is c o v e r e d  by the m e a n  a n n u a l  flood;
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(3 ) "berm" m e a n s  an a r t i f i c i a l l y  r a i s e d  m a r g i n ,  bar 
or o t h e r  d e p o s i t  c o m p o s e d  o f  e a r t h e n  m a t e r i a l s ,  w h i c h  i n t e r r u p t s  
the n a t u r a l  c o n f i g u r a t i o n  o f  t h e  a d j a c e n t  t errain;

(H) " c h a n n e l i z e "  m e a n s  e x c a v a t e  any c o u r s e ,  trench, 
c a n a l  o r  f u r r o w  in o r  for the b e d  o f  a s t r e a m  or r i v e r  f o r  the 
p u r p o s e  of  r e a l i g n m e n t ;

(5 ) " c o m p l e t e d  a p p l i c a t i o n "  m e a n s  a form, s e r i e s  of 
forms, l e t t e r  or o t h e r  d o c u m e n t s  w h i c h  p r o v i d e  all o f  the 
i n f o r m a t i o n  n e c e s s a r y  for the d e p a r t m e n t  to issue, c o n d i t i o n  or 
d e n y  a p e r m i t ;

(6 ) " d e c i d i n g  o f f i c e r "  m e a n s  a h a b i t a t  p r o t e c t i o n  
s e c t i o n  r e g i o n a l  s u p e r v i s o r ,  g a s  p i p e l i n e  s u p e r v i s o r  o r  t h e i r  
d e s i g n e e s ;

(.7) "f i s h "  m e a n s  salmon, char, D o l l y  V a r d e n ,  r a i n b o w  
trout, s t e e l h e a d ,  c u t t h r o a t  trout, e a s t e r n  b r o o k  trout, smelt, 
b r o a d  w h i t e f i s h ,  b u r bot, sheef i s h ,  h u m p b a c k  w h i t e f i s h ,  a r c t i c  
g r a y l i n g ,  l o n g n o s e  sucker, n o r t h e r n  pike, l a m p r e y  or b l a c k f l s h ,  
in a n y  l i f e  c y c l e  stage;

(.8 ) " f r e q u e n t e d  by f i s h "  m e a n s  at any time, in the 
d e t e r m i n a t i o n  of the d e p a r t m e n t ,  c o n t a i n i n g  r e s i d e n t  or 
m i g r a t o r y  fish;

(9) " I n c u b a t i o n "  m e a n s  the life p h a s e  of  a fi s h  fr o m  
e g g  d e p o s i t i o n  u n t i l  h a t c h i n g ;

CIO) "lake" m e a n s  a p o n d e d  b o d y  o f  i n l a n d  w a t e r  that 
has a r e s t r i c t e d  o u t l e t  or  no o u t let;

(1 1 ) " m e a n  a n n u a l  flood" m e a n s  a f l o o d  that w i l l  be 
e q u a l l e d  or e x c e e d e d  on the a v e r a g e ,  on c e  e v e r y  2 . 3  years;

(1 2 ) " mean h i g h  w a t e r  line" m e a n s  the u p p e r  limit of 
s t r e a m  b e d  c o n t a c t e d  by the m e a n  a n n u a l  flood;

(13) " m i g r a t i o n "  m e a n s  the p r e d i c t a b l e ,  p u r p o s e f u l  
or s e a s o n a l  m o v e m e n t  o f  fish, u n r e s t r i c t e d  b y  o t h e r  t h a n  
n a t u r a l  I n f l u e n c e s ;

(iH) " m i t i g a t e "  m e a n s  in o r d e r  of p r i o r i t y :

(A) a v o i d  a n  imp a c t  a l t o g e t h e r  by not t a k i n g  a 
c e r t a i n  a c t i o n  o r  p a r t s  o f  an a c t ion;

(B) m i n i m i z e  a n  impact by l i m i t i n g  the d e g r e e  
o f  m a g n i t u d e  of the a c t i o n ;

Cc) r e c t i f y  (;he i m p a c t  by r e p a i r i n g ,  r e h a b i l i­
t a t i n g  o r  r e s t o r i n g  the a f f e c t e d  e n v i r o n m e n t ;

(D) r e d u c e  or e l i m i n a t e  the im p a c t  o v e r  t i m e  by
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p r e s e r v a t i o n  a n d  m a i n t e n a n c e  o p e r a t i o n s  d u r i n g  the life o f  

the a c t i o n ;

(E) c o m p e n s a t e  for the impact by r e p l a c i n g  or  
p r o v i d i n g  s u b s t i t u t e  r e s o u r c e s  o r  e n v i r o n m e n t s ;

(15) " o v e r w i n t e r i n g "  m e a n s  i n h a b i t a n c e  by f i s h  o f  a 
w a t e r  body, i n c l u d i n g  its s u b s t r a t e ,  at any t i m e  d u r i n g  O c t o b e r  
1 t h r o u g h  A p r i l  30;

(1 6 ) " p e r m i t "  m e a n s  a h a b i t a t  p r o t e c t i o n  p e r m i t  
i n c l u d i n g  a n y  a m e n d m e n t  o r  c o n d i t i o n  I s s u e d  or a p p r o v e d  by t h e  
c o m m i s s i o n e r  o r  his a u t h o r i z e d  d e s i g n e e ,  w h i c h  has not e x p i r e d  
o r  b e e n  s u s p e n d e d ,  ?r  r e v o k e d ;

(.1 7 ) " p e r m i t t e e "  m e a n s  the h o l d e r  o f  a p e r m i t  a n d  
i n c l u d e s  a n y o n e  e m p l o y e d ,  c o n t r a c t e d  or  a s s i g n e d  by the p e r s o n  
to w h o m  the p e r m i t  was i s s u e d  to c o n d u c t  a land or w a t e r  use 
o p e r a t i o n ;

(.1 8 ) " p o l l u t J o n "  m e a n s  c a u s i n g  a l t e r a t i o n  of  a 
s t r e a m ,  r i v e r  o r  lake to t h e  e x t e n t  that t h e  w a t e r  f a i l s  to 
m e e t  t h e  w a t e r  q u a l i t y  s t a n d a r d s  o f  t ? • ' r t m e n t  of  E n v i r o n­
m e n t a l  C o n s e r v a t i o n  set f o r t h  in 18 »•. /w . ' 0 - 110;

(19) " p o r t i o n  of  t h e  f l o o d p l a i n  w h i c h  is c o v e r e d  by  
a m e a n  a n n u a l  f l o o d "  m e a n s  the s t r e a m  and the e x p o s e d  s t r e a m  
b e d  a n d  b a n k s  b e t w e e n  the n a t u r a l  v e g e t a t i o n  on b o t h  banks, 
e x c e p t  that If the s t r e a m  is b r a i d e d ,  the e x p o s e d  s t r e a m  bed 
a n d  b a n k s  are d e l i m i t e d  by t h e  n a t u r a l  v e g e t a t i o n  b o r d e r i n g  the 
m o s t  d i s t a n t  c h a n n e l s ;

(2 0 ) " r e a r i n g "  m e a n s  the life p h a s e  o f  a fi s h  f r o m  
h a t c h i r j  u n t i l  s p a w n i n g ,  or a n y  p o r t i o n  t hereof;

(21) " r e g i o n a l  a n d  a r e a  o f f i c e "  m e a n s  the A l a s k r 
D e p a r t m e n t  of F i s h  a n d  G ame, H a b i t a t  P r o t e c t i o n  S e c t i o n  o f f i c e s  
l o c a t e d  as follows:

R e g i o n  I

230 S, F r a n k l i n  St., Rm. 301 
J u n e a u ,  A l a s k a  9 9 801

H15 M a i n  S t r e e t  
K e t c h i k a n ,  A l a s k a  9 9 9 0 1

Box H99 
\Sifcka, A l a s k a  9 9835

P.O. Box 667 
P e t e r s b u r g ,  A l a s k a  9 9 8 3 3

R e g i o n  II

333 R a s p b e r r y  Ro a d  
A n c h o r a g e ,  A l a s k a  99501

R e g i o n  III

1 3 0 0  C o l l e g e  R o a d  
F a i r b a n k s ,  A l a s k a  99701
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P i p e l i n e  S u r v e i l l a n c e  O f f i c e

1001 N o b l e  S t r e e t ,  S u i t e  450 
F a i r b a n k s ,  A l a s k a  99701

(2 2 ) " s p a w n i n g "  m e a n s  d e p o s i t i o n  or f e r t i l i z a t i o n  of 
eggs, i n c l u d i n g  p r e p a r a t i o n  for d e p o s i t i o n  or f e r t i l i z a t i o n ;

(2 3 ) " s t r e a m  bed" m e a n s  the g r o u n d  c o n t a c t e d  by a 
s t r e a m  d u r i n g  a m e a n  a n n u a l  flood.

Au t hority: AS 1 6 .0 5 .0 2 0 (2 ) AS 1 6 . 2 0 .C 5 0
AS 1 6 . 0 5 . 2 5 1 ( a ) ( 7 ) , (1 2 ) AS 1 6 .2 0 . 0 6 0
AS 1 6 . 0 5 . 2 5 5 ( a ) ( 7 ) , ( 1 0 ) AS 1 6 .2 0 . 1 2 0
A3 1 6 .0 5 .840 AS 1 6 .2 0 .240
AS 1 6 .0 5 . 8 7 0 AS 1 6 .2 0 . 2 5 0
AS 1 6 .2 0 .040 AS 1 6 .2 0 . 2 6 0

- 2 7 -





B E T T Y E  F A H R E N K A M P .  C h a i r m a n

V I C  F I S C H E R ,  V i c e . C h a i r m a n

B R A D  S R A D L E Y
D I C K  E L IA S O N
D O N  G I L M A N
B O B  M U L C A H Y
A R L I S S  S T U R G U L E W S K I

P O U C H  V 
S T A T E  CA P ITO L  

J U N E A U .A L A S K A  99811 
(907 > 463.3834 
(907) 465-3833

j i m a f e

GJmm uttice an JRasm oxcs
F e b r u a r y  
2:30 p . m

16, 1981 S e n a t e  F i n a n c e  

5 t h  F l o o r  - C a p i t o l

S E N A T E  M E M B E R S  P R E S E N T  H O U S E  M E M B E R S  P R E S E N T

S E N A T O R F A H R E N K A M P R E P R E S E N T A T I VE Z H A R O F F
S E N A T O R FI S C H E R R E P R E S E N T A T I V E G A R D 1NER
S E N A T O R S T U R G U L E W S K I R E P R E S E N T A T I VE S M I T H
S E N A T O R G 1 LMAN R E P R E S E N T A T I VE C H U C K W U K
S E N A T O R M U L C A H Y R E P R E S E N T A T I VE G R U S S E N D O R F
S E N A T O R EL IASON R E P R E S E N T A T I VE B E T T  1 S W O R T H

R E P R E S E N T A T I V E H A L F O R D
R E P R E S E N T A T I V E S U T C L I F F
R F r R E S E N T A T 1VE V A S K A
R l . P RE SE NT AT  1VE B A R N E S
R E P R E S E N T A T I VE M O S S
R E P R E S E N T A T I VE F A N N  1 NG
R E P R E S E N T A T I VE M A R T  1 N

The Joint Senate and House Resources Committee hearing on SB 36 and SB 162 was 

teleconferenced to all sites.

SB 36 An Act establishing the Citizens Advisory Commission 
on federal management areas in Alaska.

Ric Dpyidge, National Inholders Association, stated that the Alaska Lands 
legislation contains some general guidelines for management of lands in Alaska.
He Indicated that the civil and constitutional rights, and also the lifestyles 

of the citizens need to be protected since federal managers of the lands are
trained only in resource management. He said he supports SB 36 because it

establishes an independent state commission to help insure that citizen's 
rights are protected.

Don Parmeter, Executive Director Citizen's Advisory Commission Voyagers National 

Park, Minnesota, stated that the Voyagers National Park ■••as established in 

1971. When the Park Service started implementing the management plan, it
became apparent that tension, hatred and mistrust would be the result of this
implementation. In 1975 the Minnesota Legislature established and funded an 

independent Advisory Commission to investigate all aspects of management in 
the Park. The Advisory Commission has been able to first, hold the Park 

Service accountable for their activities, and second, insure effective participation
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In the management of the Park by those whose day-to-day lives are effected.

He indicated that the Advisory Commission has been able to turn around a bad 

situation in Voyager National Park. If it had been established when the Park 

was created they could have avoided the exteme tensions that developed between 
the citizens and the Park Service.

Paul Barelka, Fairbanks, stated that he supported SB 36 except he did not like 

the number or people the Governor could appoint to the Commission.

Donald Stein, Fairbanks, Alaska Miners Association, stated that his only 

problem with SB 36 is the number of appointments by the Governor..He suggested 

that the Committee find a way to balance the Commission so that industry and 

environmentalists have an equal voice.

Ray Craig, Anchorage, stated that he was in favor of the concept of SB 36 
because it would hold the Park Service accountable and it is an effective way 
to help the individual inholder.

Skip Elliott, Skagway, City Manager, stated that in 1977 the Klondike National 
Park was created with the City's full support. As soon as the Park was established 
communications between the citizens and the Park Service virtually stopped.

He indicated there is fear and anger toward the Park Service by the citizens.
He stated that the Park Service has used its funding to build employee housing 

which they rent for $20.00 per month. He indicated that they are still willing 

to cooperate with the Park Service but they want it to be on a mutual basis.

Ric Davidge suggested that the Advisory Commission should not be limited to 

the 31 areas established in the Alaska Lands Bill, but should have authority 
to help in other areas like Skagway.

Russell Bartoo, Juneau, stated that since there already exists the fish and 
game advisory committee, the Citizens Advisory Commission could be a duplication.

Donald Logan, Fairbanks Alaskan Alpine Club, stated that he supports SB 36 but 

the Governor should not be able to appoint eight members to the Commission 
because it would give him too much power to set policy.

Doug Buchanan, Fairbanks, Alaskan Alpine Club, stated that he supports SB 36 
but thought the Governor should not be able to appoint so many people to the 
Commission. He also said he would forward to the Committee detailed testimony 
(see attached).

Phil Holdsworth, Juneau, stated that when he served on the Land Use Planning 

Commission they encountered the similar problem of Federal agencies going 
beyond the law. He suggested that the Commission couid be strengthened by 

having the authority to have the Attorney General file suit on their behalf.

Roger A 1 1ington, Juneau, stated that the Advisory Commission is needed because 
the Alaska Land Policy Council established by the Alaska Lands legislation is 
bureaucratically controlled. He further stated that there should be some sort 

of qualifications placed upon the eight appointees by the Governor to insure 
that they are representative of the state.



JOINT 

FEBRUARY 
PAGE: 3

SENATE AHD HOUSE RESOURCES

16, 1981

m David Finkelstein, Anchorage, Sierra Club, stated t h a t h e  was in favor of the 

concept of SB 36, because he has seen the Park Service violate legislative 

intent and he wants to see the intent of the Alaska Lands Bill carried out.

Ronald Brooks, Fairbanks, stated that the Governor should not be able to 

appoint more than seven members to the Commission. He also stated he would 

like to see the Commission have the authority to sue the government.

Ted Dixon, Fairbanks, Tanana Valley Sportsmen, stated that he supports the 

concept of SB 36. He said he would like to see the Governor limited to 

appointing only A members of the Commission. He said he endorsed the idea 

of the Attorney General suing at the direction of the Commission and encouraged 
the Committee to increase the authority of the Commission.

Chip To m a , Juneau, stated that he supported the Citizen Advisory Commission.

SB 162 An act making special appropriations to the Alaska Agricultural 

Action Council for a small grain marketing system.

Representative Pappy M o s s , District 19, stated that the Delta agricultural 

development project is presently approaching its second year of production. In 

piii 1981, with the project on schedule, in-state use of barley will account for

approximately 6,000 tons. The state must be prepared to sell 15,000 tons of 

grain this yea.* on the export market. A tidewater facility for loading grains 
onto ships, railroad cars to transport the grain to tidewater and a transfer 
facility in North Pole are necessary. This system is integral to this year's 
agricultural effort. He stated that he strongly encouraged the Committee to 
approve SB 162.

Bob Palmer, Governor's Office, Special Projects Coordinator, stated that the 
funds are needed for the grain exchange. He said the objective has been to 

create a stable supply of grain for the developing red meat industry. He 

indicated that the grain products will probably develop more rapidly than the 

meat industry therefore, the State needs to look to the exporting of gra'n. He 
stated that the facilities in SB 162 need to be in operation this season.

In response to the question, does the Governor support SB 162? Mr. Palmer 

stated yes, and if necessary he '-ould obtain a letter from the Governor to that 
effect.

In response to the question, should the location of the terminal be written into 

the bill? Mr. Palmer stated, no, because he would perfer to wait on the judgement 
of experts on the issue.

Robert Pollock, Fairbanks, Executive Director Agricultural Action Council, 
stated that passage of SB 162 is necessary for the development of agriculture in 

.££•; the state. He indicated that there would be an 11,000 ton surplus of grain this
year making the export terminal necessary.



Greg England, Delta Junction, Alaska Grain Exchange, stated that he was in favor 
of SB 162 because it is a necessary step to establish a successful agricultural 

industry. He indicated that the bill needs to pass in a timely fashion for 

construction to start and for the farmers to make planting decisions.

Doug McClaine, Delta Junction, S and K Farms, stated that he thought that it was 

the responsibility of the government to take revenues from non-renewable resources 

and invest into renewable resources. He indicated that agriculture is viable in 
the state but "agr-business" has not been proven. The next logical step in the 

process is this facility. He indicated that outside the state's Delta project 
there are another 100 farms which have had a potential for years but since there 

was no market they did not go into production. But, now the interest has been 

sparked and those 100 farms are going into production. He stated that there is 

a virtual explosion of possibilities in the area; red meat, fish by-products, 
dairy farming and fish meal - but these are being held up because of the lack of 
these faci1 i ties.

In response to the question, what are the alternatives if the facility is not 

built? Hr. Palmer stated that there would be chaos. These elevator and port 

facilities have been part of the whole agricultural program from day one.

Representative Gardiner stated that an alternative is to go back to the way we 

did it in the past and give land to large multi-national companies and they will 

build the facilities. If the government steps in, then it needs to follow 
through to completion of the project. If development is wanted in state by- 

Alaskans, the state will have to come up with the front end money or turn the 
land over to large companies. The state has to realize agriculture is a long 

term project and the state is creating a whole new industry.

Bob Palmer stated that the state did receive offers from large companies to 
purchase 60-70,000 acres of agricultural land, but when the state held hearings 
the testimony by Alaskans vas at agriculture should be developed in state by 

individual Alaskan farmers.

The Joint Committee hearing adjourned at 5:^5 p.m.
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Loggers Say Habitat 
Regulations Not Needed

By Joe La Rocca
Juneau — A spokesman for 

the Alaska Lumber and Pulp 
Company told the Senate Re­
sources Committee Wednesday 
that sweeping new habitat regu­
lation proposed by the Alaska 
Department of Fish and Game 
are not needed because they aid 
to fix “ what ain’t broke;”  go 
well beyond authority granted 
to the Department by the legis­
lature; and would require count­
less new state employees to 
administer.

Jim CL k, attorney for the 
pulp company, urged the com­
mittee to urge the administra­
tion to forestall action on the 
regulations until it ’s determined 
whether thw Department has 
clear statutory authority to 
adopt them.

Clark told the Resources 
Committee that the Attornoy 
General’s office has provided 
the Department with a “ prelimi­
nary opinion" asserting that it 
does have that authority; but he 
said loggers disagree.

He also said that the pro­
posed regulations should be held 
In abeyance pending the comple­
tion of the Governor’s Rcgula- 
-ry  Reform Study currently 

underway.
T h ’Ic comment period

on the voluminous regulations, 
which have been in the drafting 
stage for about a year, ended 
this week. They are scheduled 
to go before the State Boards 
of Fisheries and Game for con­
sideration and possible action 
at thei: At m meeting.

The chief of the Depart­
ment’s habitat section, Dick Lo- 
gal, told the Resources Commit­
tee that he initiated the 'pro­
posed regulations in an attrmpt 
to standardize fish and game 
habitat policies through the 
state, for which nc “egulatlons 
presently exist.

Asked by Committee Chair­
man Bettyc Fahtcnkamp (D- 
Falrbanks) whether the absence 
of regulations has posed a prob­
lem, Logan replied that while 
there have been a few com­
plaints due to lack of uniform 
policy, there have been no 

serious problems.
The pulp mill attorney agreed 

saying that any problems that 
industry has had with habitat 
policy has been readily resolved 
with Department biologists on a 
site specific basis. Clark said it ’s 
Impractical to write prescriptive 
regulations covering all habitat 
industry conflicts.

Moreover, Clark told tho 
committee tho proposed regula­

tions assume a broad authority 
which the legislature expressly 
refused to give the Department 
when it enacted “ the State 
Forest Practices A ct”  several 
years ago.

Fo r example, as it was i r ‘  >  
duced by the administn .on, 
the Act would have required 
users to obtain prior approval 
through a permit system to 
operate on lands designated as 
fish and game habitat. But the 
legislature rejected that provi­
sion only requiring us.;s to 
notify the Department of their 
plans and if  there were no ob 
jeetions to proceed with thorr,. 
Rut the proposed regulations 
would reinstltu'e the prior i.p- 
proval and perm t system reject­
ed by tho logifi.ture wher, it 
adopted the act, Clark told the 
committee.

Wednesday’s hearing on the 
regulations drew a stmdlng 
room only crowd of obiervcrs 
and wltnosses, many of whom 
did not get an opportunity 
to testify due to time con­
straints; however, Chairman Fah- 
renkamp announced that - the 
hearing would bo continued 
Thursday morning.

T h o  w o r d  r a t c a l  original ly 
mount u th in  d ro r , hard ly 
wor th  hunting.
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Fishermen, Environmentalists7 :/

Support Fish and Game
ISy Joe La Rocca

Juneau — The second and 
final day of hearings before Jie 
Senate Resources Committee on 
proposed new regulations 
governing activities on state 
lands designated as fish nnd 
game habitat was dominated 
last week by testimony favoring 
them, primarily from spokesmen 
for conservation and fishermen’s 
groups.

The fit/'t day of the hearings 
had d raw i heavy opposition 
from a spokesman for the 
logging industry.

While tho committee also 
heard strong opposition to the 
proposed regulations from J.P. 
Tangon of Juneau, a spokesman 
for the mining industry, the 
bulk of tho testimony during 
the second day of hearings 
came from the southeast Alaska 
Conservation Council (SEA C C ), 
the Alaska Environmental Lob­
by and tho United Fishermen 
of Alaska.

SE A C C  Spokesman Jim Strat­
ton of Juneau told the commit- 
tco that while tho proposed 
regulations may bo a burdon 
for one Industry, “ they arc 
vital to die survival of tho 
several others.

'T h ey  are burdensome,”  
Stratton seld, “ they are merely 
asking that activities that affect 
unadromous fish streams be 
cleared with Fish and Came 
(Dept.) through tho permit pro­
cess so that they can give their 
input on mitigating measures to

-’ation,”  Ronland Shanks ttrld 
tne committee, “ it's imperative 
that we protect our fish; and to 
do that, we must protect our 
streams.”  '

Shanks pointed out that the 
House Resources Committee re­
cently reviewed proposals by 
the Dept, of Fish and Game 
which would cost millions of 
dollars to rehabilitate and en­
hance Alaska’s fisheries. The;/ 
are needed to “ re-create fish 
habitats that were destroyed,'’ 
Shanks said, “ because regula­
tions like this were not in 
place.”

In addition to testimony 
taken at public hearings here, 
tho Senate Resources Commit­
tee also reviewed voluminous 
written comments on tne pro­
posed habitat rogulStibns Which 
ran overwhelmingly in opposi­
tion to them.

Most of tho written com­
ments were submitted by placer 
miners from Interior Alaska, 
and apparently wero orches­
trated by the Alaska Miners’ 
Assn., which held a special 
meeting in Fairbanks recently 
to marshall mass opposition to 
tho proposed regulations.

There is presently no legisla­
tion ponding to doal with tho 
regulations, and the hearings 
were scheduled by Resources 
Cominiltco Chairman bottye 
Fahrenkamp, D-Fnlrbanks, pri­
marily for informational pur­
poses and to give oppononts 
a forum to express their objee

protect anadromous fish and On*--of their complaints
weed out the projects that nru 
totally destructive." Said Strat­
ton: ‘Those regulations are
essential for tho protection of 
the fishing Industries."

Pointing out that tho fishing 
Industry »t Alaska’s largest pri­
vate employ-r and, unllko mln-

was that Fish and Game Habitat 
Chlof Dick Logan of Junoau 
lave thorn little opportunity 
to review them or to prepare 
and submit comments on thorn.

Rut Fish and Gamo Dept, 
staff disagree, and r'Mtond that 
they have workod closely with

Ing, n ronow -Ip resource, Strut- ’ mining nnd togging Industry ro-
ton told tl. ^uinmittce that 
"When tho oil is dcplotcd, Uio 
hard rock all mined and Uio 
forests turned into a mono­
culture, fishing will be the bread 
and butter of Alaska and we’d 
bettor start protecting it now."

A spokesman for the Alaskn 
Environmental Lobby sold that 
Alaskans hold more sport fish­
ing licenses per capita than 
residents of any oilier state, 
nnd that 172,000 licenses were 
Issued by Uio stato In 1980. 
“ Since fish are very Important 
to both our oconomy and re­

presentatives In developing tho 
regulations.

Tho Stato Boatds of Fisheries 
and Gamo a:o currently meeting 
in Anchorage, and have sche­
duled public hearings on the re­
gulations there starting April 1st.

because Uio Alaska Miners' 
Assn. will be meeting In Fair­
banks on Wodnosday und Thurs­
day of tills week, tho boards 
h-t vc agreed to hold the Anchor­
age hearings opop for one or 
two moro day; U ier tins v.’ook 

-Continued op. page 3
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-Continued from page 2 
to glvo membors of the miners’ 
group unothor opportunity to 
testify before tho boards on the 
proposed regulations.

Whllo the boards would nor­
mally be expcctod to adopt 
tho regulations at their annual 
spring meeting now undorway, 
tho questions which have been 
raised over them may persuade 
the boards to doter action.

If  the regulations ore not 
adopted this week, they would 
not be considered by the boards 
until their next regular meeting 
In December.
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REPORT BY THE

Comptroller General
OF THE UNITED STATES

The Federal Drive To Acquire 
Private Lands Should Be Reassessed
The Federal Government owns over one-third 
o f  all U.S. land w ith  authoriza tion to acquire 
up to $4 b il l ion  o f private land dur ing the 
nex t 11 years.
The National Park, Forest, and Fish and 
W ild i ife Services had been fo l low ing a general 
practice o f  acqu ir ing as much private land as 
possible regardless o f need, a lternative land 
contro l methods, and impacts on private 
landowners.
GAO recommends that the Secretaries of 
Agricu lture and the Interior

- jo in t ly  estab lish a po licy on when 
iands should be purchased or when 
other protection alternatives, such as 
easements, zoning, and Federal con ­
trols , shou ld be used;

-cr i t ica l ly  evaluate the need to pur­
chase add it iona l lands in exist ing 
projects; and

-prepare plans iden t i fy ing  lands needed 
to achieve project purposes and o b ­
jectives at every new project before 
acqu ir ing land.

GAO believes the Congress shou ld oversee 
the implementation of these recc mmen- 
dations.
This review was made at the request c f  the 
Chairman, Subcomm ittee  on National I arks 
and Insular Affa irs , House Committee on 
Interior and Insular Affa irs .

STa
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N a t io n a l
W A SH IN G T O N . D .C .

R i c  D a v i d g e ,  D i r e c t o r  o f  G o v e r n m e n t a l  A f f a i r s  f o r  t h e  N a t i o n a l  
A s s o c i a t i o n  o f  P r o p e r t y  O w n e r s ,  is r e s p o n s i b l e  f o r  a l l  c o n s u l t i v e  
a n d  r e p r e s e n t a t i v e  s e r v i c e s  t o  C o n g r e s s  a n d  t h e  ' A d m i n i s t r a t i o n  
o n  b e h a l f  of t h e  m e m b e r s  o f  N A P O .  H e  m o n i t o r s  a l l  l e g i s l a t i o n  
w h i c h  m a y  h a v e  a n  i m p a c t  o n  t h e  h u m a n  a n d  c o n s t i t u t i o n a l  r i g h t  
t o  p r o p e r t y ,  a n d  p r e p a r e s  a n d  p r e s e n t s  t e s t i m o n y  b e f o r e  c o n g r e s ­
s i o n a l  c o m m i t t e e s  f o r  t h e  A s s o c i a t i o n .  M r .  D a v i d g e  m a i n t a i n s  
c l o s e  c o n t a c t  w i t h  t h e  v a r i o u s  f e d e r a l  a g e n c i e s  r e s p o n s i b l e  f o r  
t h e  m a n a g e m e n t  of  f e d e r a l  a r e a s  o f  c o n c e r n  t o  N A P O .

P r i o r  t o  j o i n i n g  t h e  s t a f f  o f  N A P O  in  1980, h e  s e r v e d  as a s s i s­
t a n t  to S e n a t o r  T e d  S t e v e n s  w h o  is a m e m b e r  o f  t h e  S e n a t e  C o m m i t ­
t e e  on E n e r g y  a n d  N a t u r a l  R e s o u r c e s ,  R a n k i n g  M e m b e r  of  t h e  
S e n a t e  I n t e r i o r  A p p r o p r i a t i o n s  S u b c o m m i t t e e ,  a n d  M i n o r i t y  W h i p  
o f  t h e  U n i t e d  S t a t e s  S e n a t e .

I n  h i s  w o r k  f o r  S e n a t o r  S t e v e n s ,  Mr. D a v i d g e  s p e n t  o v e r  t w o  
y e a r s  in  a d e t a i l e d  s t u d y  a n d  i n v e s t i g a t i o n  o f  a l l  f e d e r a l  l a n d  
a c q u i s i t i o n  p o l i c i e s  a n d  p r a c t i c e s .  A s  a r e s u l t  o f  t h a t  w o r k ,  
h e  h a s  c o m e  t o  b e  k n o w n  w i t h i n  the C o n g r e s s  a n d  b y  f e d e r a l  
a g e n c y  o f f i c i a l s  as o n e  o f  t h e  m o s t  k n o w l e d g e a b l e  p e o p l e  o u t ­
s i d e  of g o v e r n m e n t  i n  f e d e r a l  l a n d  a c q u i s i t i o n  p o l i c i e s  a n d  
p r a c t i c e s ,  as w e l l  as m a n y  a r e a s  o f  f e d e r a l  l a n d  m a n a g e m e n t  a n d  
i t s  e ' f e e t  on  p r i v a t e  land.

M r .  D a v i d g e  r e c e n t l y  c o m p l e t e d  w o r k  a s  c o n s u l t a n t  o n  a n e w  b o o k  
w h i c h  a d d r e s s e s  t h e  p r o b l e m s  o f  p r i v a t e  l a n d s  u n d e r  N a t i o n a l  
P a r k  S e r v i c e  m a n a g e m e n t  a n d  w i l l  b e  a g u e s t  l e c t u r e r  at t w o  
m a j o r  l a w  s c h o o l  g r a d u a t e  p r o g r a m s  o n  the e a s t  c o a s t  l a t e r  t h i s  
y e a r .  H e  h a s  o v e r  t h r e e  y e a r s  o f  p o s t - g r a d u a t e  s t u d y  i n  e c o n o ­
m i c s ,  p o l i t i c a l  s c i e n c e ,  a n d  p u b l i c  a d m i n i s t r a t i o n  a n d  m a n a g e ­

m e n t  .

M r .  D a v i d g e  a l s o  s e r v e s  as W a s h i n g t o n  r e p r e s e n t a t i v e  f o r  t h e  
N a t i o n a l  I n h o l d e r s  A s s o c i a t i o n ,  a n d  is c o n t r a c t e d  b y  v a r i o u s  
o t h e r  g r o u p s  a n d  i n d i v i d u a l s  as a c o n s u l t a n t  i n  n e g o t i a t i o n s  
w i t h  f e d e r a l  o f f i c i a l s  to a s s i s t  in r e s o l v i n g  l a n d  i s s u e s .

A s  p a r t  o f  h i s  l o n g  w o r k  in t h e  a r e a  o f  f e d e r a l  l a n d  a c q u i s i t i o n  
p o l i c i e s  a n d  p r a c t i c e s ,  h e  is c o m p l e t i n g  a p a p e r  f o r  p u b l i c a t i o n  
or. t h e  e f f e c t s  of a p p o i n t i v e  g o v e r n m e n t  on A m e r i c a n s  on  o r  
a d j a c e n t  to f e d e r a l l y  m a n a g e d  l a n d s .  T h i s  p a p e r  a l s o  a d d r e s s e s  
t h e  s t r u c t u r a l  d i s e n f r a n c h i s e m e n t  o f  c i t i z e n s  p l a c e d  u n d e r  t h e  
d i r e c t  m a n a g e m e n t  of f e d e r a l  a g e n c i e s .
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W h a t  h a p p e n s  w h e n  c o m m u n i t i e s , t o w n s ,  o r  n e i g h b o r h o o d s  are 

p l a c e d  u n d e r  t h e  d i r e c t  m a n a g e m e n t  o f  a f e d e r a l  a g e n c y ?

T h e  f i r s t  a n d  m o s t  d i r e c t  i m p a c t  i s  t h e  s t r u c t u r a l  

d i s e n f r a n c h i s e m e n t  of r e s i d e n t s  o r  t h o s e  w i t h  p r o p e r t y  

w i t h i n  t h e  c o m m u n i t y .  The p e o p l e  are, b y  a c t  of f e d e r a l  

l a w ,  e f f e c t i v e l y  t a k e n  o u t  of  l o c a l  or s t a t e  j u r i s d i c t i o n  

a n d  m a d e  a f e d e r a l  e n t i t y  n o t  u n c o m m o n  t o  a c o l o n y .  T h e i r  

r i g h t  t o  p a r t i c i p a t e  in t h e  s e l e c t i o n  o f  t h o s e  w h o  g o v e r n  

t h e m  h a s  b e e n  s e t  a s i d e .  T h e y  a r e  g o v e r n e d  b y  f e d e r a l  b u r e a u ­

c r a t s  a p p o i n t e d  by t h e  D i r e c t o r  o f  a f e d e r a l  a g e n c y ,  h i m s e l f  

a p p o i n t e d  b y  t h e  S e c r e t a r y  o f  a f e d e r a l  d e p a r t m e n t  w h o  is 

a p p o i n t e d  b y  t h e  P r e s i d e n t  of t h e  U n i t e d  S t a t e s .

T w o  of  o u r  m o s t  c h e r i s h e d  h u m a n  a n d  c o n s t i t u t i o n a l  

r i g h t s  a r e  t h e  r i g h t s  to s e l f - d e t e r m i n a t i o n  a n d  s e l f - r u l e .

A s  y o u  c a n  s e e  f r o m  t h e  l a y e r s  of a p p o i n t e d  o f f i c i a l s  g o v e r n i n g  

t h e s e  f e d e r a l  a r e a s ,  s u c h  r i g h t s  a r e  s t r u c t u r a l l y  b l o c k e d .

W h a t  in f a c t  w e  h a ve, i n s o f a r  a s  a p o l i t i c a l  o r  g o v e r n m e n t a l  

s t r u c t u r e ,  is r u l e  b y  s e r v a n t s  o f  an  a p p o i n t i v e  g o v e r n m e n t  

w h i c h  is i t s e l f  a p p o i n t e d .  T h e  o n l y  d i r e c t l y  e l e c t e d  o f f i c i a l  

is m a n y  t i m e s  r e m o v e d  f r o m  the p o i n t  of g o v e r n a n c e  a n d  e v e n  

h i s  r o l e  is d i f f u s e d  b y  i t s  g e n e r a l i s t  n a t u r e .

If o n e  l o o k s  a t  the r e s p e c t i v e  p o l i t i c a l  a n d  s t r u c t u r a l  

s y s t e m s  q u e s t i o n  of a s o v e r e i g n  n a t i o n  w i t h  c o l o n i e s  w h i c h  u s u r p  

l o c a l  g o v e r n m e n t  j u r i s d i c t i o n  in q u a s i - s o v e r e i g n  s t a t e s ,  o n e  

b e g i n s  t o  c o m p r e h e n d  s o m e  o f  t h e  f e e l i n g s  o f  f e a r ,  f r u s t r a t i o n ,  

a n d  d i s i l l u s i o n  e x p e r i e n c e d  b y  t h o s e  u n d e r  s u c h  a s y s t e m .  

A d d i t i o n a l l y ,  o n e  b e g i n s  to a p p r e c i a t e  w h y  t h i s  n a t i o n  r e v o l t e d  

f r o m  j u s t  s u c h  a g o v e r n m e n t  o v e .  2 0 0  y e a r s  a g o  a n d  w h y  its 

c o n s t i t u t i o n  a n d  f o r m  o f  g o v e r n m e n t  is v/hat it is.

U n d e r  t h i s  f o r m  of f e d e r a l ,  f e u d a l i s t i c  c o l o n i a l i s m ,  

t h e  r e s p o n s i b i l i t y  a n d  a u t h o r i t y  for t h e  iranagement o f  a r e a s  

w i t h i n  t h e s e  " c o l o n i a l "  b o u n d a r i e s  is d e l e g a t e d  to a l o c a l  

i n d i v i d u a l  a p p o i n t e d  f o r  s u c h  p u r p o s e .  T h e  p e r s o n a l i t y  o f  

t h a t  i n d i v i d u a l  is t h e  s ’n g l e  m o s t  v a r i a b l e  f a c t o r  o n  t h e  

d a i l y  l i v e s  o f  t h o s e  w i t h i n  t h e s e  f e d e r a l  a r e a s .



T h i s  p e r s o n ' s  t o o l s  o f  a u t h o r i t y  r e s t  in a m i x  o f  t w o  

c o n s t i t u t i o n a l  a n d  s o v e r e i g n  p o w e r s .  The s o v e r e i g n  p o w e r  o f  

e m i n e n t  d o m a i n ,  as d e f i n e d  b y  o u r  c o n s t i t u t i o n ,  a n d  the' 

s o v e r e i g n  p o l i c e  p o w e r ,  to p r o v i d e  f o r  t h e  h e a l t h ,  s a f e t y  a n d  

g e n e r a l  w e l f a r e  of  t h e  p e o p l e ,  c o m b i n e  p r o v i d i n g  l o c a l  m a n a g e r s  

s i g n i f i c a n t  a u t h o r i t y .  T h e s e  t w o  p o w e r s ,  u n c h a l l e n g e a b l e  in 

c o u r t ,  a r e  e n a b l e d  b y  c o n g r e s s i o n a l  a c t  f e d e r a l i z i n g  the 

a r e a  and a l l o w  e x t r e m e l y  b r o a d  d i s c r e t i o n a r y  p o w e r s  f o r  u s e  

a n d  i n t e r p r e t a t i o n  by  the l o c a l  u n i t  m a n a g e r .

T h e  t o o l s  f o r  m a n a g e m e n t  w i t h i n  t h e s e  d i s c r e t i o n a r y  

a n d  i n t e r p r e t i v e  p o w e r s  a r e  p r o v i d e d  t h r o u g h  r e g u l a t o r y  

a c t i o n ,  m a n a g e m e n t  d i r e c t i v e ,  a n d  a p p o i n t m e n t  of p e r s o n n e l .

T h i s  i n d i v i d u a l  is n o t  s u b j e c t  to e v e n  t h e  m o s t  r e m o t e  s y s t e m  

o f  r e p r e s e n t a t i v e  d e m o c r a c y .  F u r t h e r m o r e  t h i s  p r o g r a m  is 

p l a c e d  in a g o v e r n i n g  p o s i t i o n  for the p u r p o s e  of m a n a g i n g  a 

r e s o u r c e ,  n o t  a p e o p l e .  H o w e v e r ,  as m o s t  w i l l  a g r e e ,  the 

l a n d  is t h e  u l t i m a t e  r e s o u r c e  a n d  g o v e r n a n c e  o r  m a n a g e m e n t  

o f  t h a t  r e s o u r c e  is t h e  ft n d a m e n t a l  p o i n t  o f  d e c i s i o n  in 

d e t e r m i n i n g  a l l  a c t i v i t i e s  o f  m a n  on  or a d j a c e n t  t o  it.

T h e s e  a r e  t h e  m e c h a n i s m s  o f  s t r u c t u r a l  d i s e n f r a n c h i s e m e n t .

F e d e r a l i z a t i o n  of a r e a s  w i t h i n  w h i c h  t h e r e  e x i s t  n o  

p e o p l e  h a v e  g e n e r a l l y  l i m i t e d  d i s e n f r a n c h i s e m e n t .  T h e  p r o b l e m  

is l i m i t e d  to e c o n o m i c  f a c t o r s  w i t h  r e s p e c t  to r e m o v a l  of 

a s s e t s  o f  l o c a l  g o v e r n m e n t s  a n d  s o v r e i g n  s t a t e s  w h i c h  a r e  in 

f a c t  a l o s s  o f  w e a l t h  to t h e  l o c a l  c i t i z e n s .  S t r u c t u r a l  

d i s e n f r a n c h i s e m e n t  is a h u m a n  c o n d i t i o n  a m p l i r i e d  in t h i s  

c o u n t r y  b e c a u s e  of its p h i l o s o p h i e s  of s e l f - r u l e  a n d  s e l f -  

d e t e r m i n a t i o n .

O n e  s o l u t i o n  o b v i o u s l y  is to r e m o v e  m a n  as a r e s i d e n t

a n d  p r o p e r t y  o w n e r  f r o m  the a r e a .  T h i s  h a s  b e e n  t r i e d  c a u s i n g

s e r i o u s  p o l i t i c a l  r e e v a l u a t i o n  by d e c i s i o n  m a k e r s  w h o  f i n a l l y

r e f u s e d  t o  p a s s  s u c h  a l a w  b e c a u s e  of  its s o c i c - c u l t u r a l ,

*

e c o m o m i c  a n d  p o l i t i c a l  c o n s e q u e n c e s .  A n o t h e r  s o l u t i o n  

is to a l l o w ,  t h r o u g h  s o m e  d e f i n e d  g o v e r n m e n t a l  s t r u c t u r e ,



f o r  a r e e n f r a n c h i s e m e n t  o f  t h o s e  w i t h i n  f e d e r a 1 a r e a s .  T h i s  

w o u l d  r e q u i r e  s i g n i f i c a n t  a l t e r a t i o n  o f  d o m e s t i c  e x e c u t i v e  

p o w e r s  o f  o u r  P r e s i d e n t .

Dne o f  t h e  p r o b l e m s  j u s t  n o w  b e i n g  a r t i c u l a t e d  a n d  

i n v e s t i g a t e d  is h o w  d i r e c t  f e d e r a l  m a n a g e m e n t  v i o l a t e s  the 

c i v i l  r i g h t s  o f  t h o s e  r e s i d e n t s  and p r o p e r t y  o w n e r s  w i t h i n  

f e d e r a l  a r e a s .  A s  t h e r e  is n o  r e a l  s y s t e m  o f  a d m i n i s t r a t i v e  

d u e  p r o c e s s  w i t h i n  s u c h  a r e a s  a n d  as i n d i v i d u a l  f e d e r a l  

b u r e a u c r a t e s  c a n n o t  be b r o u g h t  b e f o r e  the c o u r t s  f o r  a c t i o n s  

t a k e n  w i t h i n  t h e  a u t h o r i t y  of t h e i r  p o s i t i o n ,  n e w  c i v i l  r i g h t s  

l a w s  n e e d  to be  w r i t t e n .

U n d e r  p r e s e n t  f e d e r a l  p o l i c i e s  a n d  p r a c t i c e s ,  p r o p e r t y  

o w n e r s  w i t h i n  f e d e r a l  a r e a s  s u f f e r  m a j o r  l o s s e s  o f  p r o p e r t y  

w i t h o u t  j u s t  c o m p e n s a t i o n .  T h i s  is a d i r e c t  v i o l a t i o n  o f  

o u r  C o n s t i t u t i o n .  B y  r e g u l a t o r y  t a k i n g  a n d  u n d e r  t h r e a t  o f  

c o n d e m n a t i o n  a l l  l a n d o w n e r s  u n d e r  N a t i o n a l  P a r k  S e r v i c e ,

F o r e s t  S e r v i c e  a n d  Fi s h  a n d  W i l d l i f e  S e r v i c e  m a n a g m e n t  h a v e  

l o s t  d e v e l o p m e n t  r i g h t s  w i t h o u t  c o m p e n s a t i o n .  In s o m e  a r e a s ,  

a g a i n  b y  r e g u l a t o r y  t a k i n g ,  m a n y  h a v e  l o s t  a d d i t i o n a l  p r o p e r t y  

r i g h t s  w i t h o u t  c o m p e n s a t i o n  d u e  to r e s t r i c t i o n s  o n  a c c e s s  

a n d  e g r e s s  a n d  f e d e r a l  z o n i n g  (in d i r e c t  v i o l a . i o n  o f  c o n s t i ­

t u t i o n a l  r i g h t s  r e s e r v e d  to the s t a t e s ) .  T h e  i n d i v i d u a l s  

p e r s o n a l  f r e e d o m s  a r e  a l s o  s e v e r e l y  r e s t r a i n e d  by a p e r m i t  

l i f e s t y l e s  u n k n o w n  b y  m o s t  A m e r i c a n s .

T h e  l o s s  o f  d e f e n s i b l e  s p a c e  w h e n  an a r e a  is t a k e n  

o u t  of l o c a l  a n d  p r i v a t e  o w n e r s h i p  a n d  p l a c e d  in n a t i o n a l  

p u b l i c  o w n e r s h i p  is a n o t h e r  c o n c e r n .  H o w  to e n c o u r a g e  the 

v i s i t o r  to  t a k e  r e s p o n s i b i l i t y  for p u b l i c  s p a c e  as if it 

w e r e  p e r s o n a l  e q u i t y  is at the h e a r t  o f  m a j o r  r a n a y e m e n t  

d i f f i c u l t i e s  f a c e d  b y  a g e n c i e s  s u c h  as the U.S. F o r e s t  S e r v i c e  

a n d  N a t i o n a l  P a r k  S e r v i c e .  A g e n c y  r e p o r t s ,  o n  the d r a m a t i c  

i n c r e a s e  in c r i m e s  a g a i n s t  p r o p e r t y  w i t h i n  f e d e r a l  a r e a s ,  

a r e  sad r e m i n d e r s  o f  t h i s  loss.



In a n t i c i p a t i o n  o f  o n g o i n g  e f f o r t s  b y  s o m e  w i t h i n  o u r  

g o v e r n m e n t  to c o n t i n u e  d e s i g n a t i o n  of t h e s e  f e d e r a l  c o l o n i e s ,  

A m e r i c a n s  m u s t  a s k  f u n d a m e n t a l  q u e s t i o n s  of  s t r u c t u r e ,  o f  

p a r t i c i p a t o r y  d e m o c r a c y ,  o f  s e l f  d e t e r m i n a t i o n ,  o f  s t a t e s  

r i g h t s  a n d  of  i n d i v i d u a l  f r e e d o m .  We m u s t  a l s o  a s k  o u r s e l v e s ,  

W h o  is o u r  g o v e r n m e n t ?
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o u r  j o i n t  b r i e f i n g  b y  t h e  N a t i o n a l  I n h o l d e r s  A s s o c i a t i o n ,  
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TO:

F R O M :

D A T E :

RE:

B R I E F I N G  P A P E R

I n h o l d e r s  - t h e i r  l i t e r a t u r e  s t a t e s  t h a t  a n  i n h o l d e r  is " a n y  

p e r s o n  w h o  o w n s  p r o p e r t y  o r  o t h e r  k i n d  o f  e q u i t y  i n t e r e s t  

( l e a s e ,  p e r m i t )  w i t h i n  t h e  b o u n d a r y  o f  a f e d e r a l  o r  s t a t e  

m a n a g e d  a r e a  a n d  w h o  is i m p a c t e d  b y  t h e  m a n a g e m e n t  o r  a c c e s s  

to t h a t  a r e a .

P r i o r  to 1 9 7 7 ,  t h e  P a r k  S e r v i c e  p u r c h a s e d  l a n d  o n l y  if t h e  

o w n e r s  w e r e  w i l l i n g  to s^-ll. B u t  i n  1 9 7  7 , a d i r e c t i v e  w a s  

i s s u e d  b y  t h e  D i r e c t o r  o f  t h e  N a t i o n a l  P a r k  S e r v i c e  w h i c h  

o r d e r e d  t h e  d i s c o n t i n u a n c e  o f  " a l l  p r o p o s e d  n e w  c o n s t r u c t i o n  

o r  s u b s t a n t i a l  a l t e r a t i o n  of e x i s t i n g  s t r u c t u r e s  b y  J n h o l d e r s . "  

T h e  n e w  a t t i t u d e  s t a t e d  " t h e  w h o l e  p r i n c i p l e  o f  i n h o l d i n g s  

in  a N a t i o n a l  P a r k  is w r o n g .  H o w  c a n  w e  a l l o w  a c h o s e d  f e w  

to l i v e  in t h e  P a r k  w h e n  t h a t  p r i v i l e g e  is d e n i e d  e v e r y o n e  

else?"

T h e  i n h o l d e r s  p r o b l e m  is n o t  i s o l a t e d .  A s  o f  A p r i l  1 9 7 9 ,  

o v e r  2 0 , 0 0 0  c o n d e m n a t i o n s  o f  p r o p e r t y  i n s i d e  N a t i o n  '•.I P a r k s  

w e r e  i n  p r o g r e s s .  S t a n d a r d  c o n d e m n a t i o n s ,  w h i c h  a l l o w  f o r  

d u e  p r o c e s s  of la w ,  n u m b e r e d  1 0 , 6 4 9 .  D e c l a r a t i o n s  of T a k i n g ,  

a n  e m e r g e n c y  m e a s u r e ,  a c c o u n t e d  f o r  1 0 , 1 j 8 t r a c t s  b e i n g  

t a k e n .

T h e  p e r s o n s  t h a t  w i l l  be b r i e f i n g  thf C o m m i t t e e  a r e :  C h u c k  

C u s h m a n ,  N a t i o n a l  I n h o l d e r s  A s s o c i a t i o n ;  D o n  P a r m e t e r ,

E x e c u t i v e  D i r e c t o r ,  C i t i z e n s  C o m m i t t e e ,  V o y a g e r  N a t i o n a l  

P a r k ;  a n d ,  R i c  D a v i d g e ,  N a t i o n a l  I n h o l d e r s  A s s o c i a t i o n ,  

W a s h i n g t o n ,  D. C.

S e n a t o r  F a h r e n k a m p  w i s h e s  to p a r t i c u l a r l y  b r i n g  to y o u r  

a t t e n t i o n  t h e  a t t a c h e d  a r t i c l e  e n t i t l e d  " D e a t h  o f  a V a l l e y . "

JMaslw jiiate legislature
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F e b r u a r y  7, 1 9 8 1

N a t i o n a l  I n h o l d e r s  A s s o c i a t i o n  

B r i e f i n g  W e d n e s d a y ,  F e b r u a r y  1 1 t h .
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W h a t  the hell is an i n h o l d e r ?  A n  i n h o l d e r  is a n y  p e r s o n  w h o  

ow n s  p r o p e r t y  or o t h e r  k i n d  o f  e q u i t y  i n t e r e s t ( l e a s e ,  permit) 

w i t h i n  the b o u n d a r y  of  a f e d e r a l  o r  s t a t e  m a n a g e d  a r e a  o r  who 

is i m p a c t e d  by thie m a n a g e m e n t  o r  a c c e s s  of t h a t  area.

T h a t  m e a n s  any p e r s o n  in o r  a r o u n d  a N a t i o n a l  Forest, N a t i o n a l  

Park, W i l d l i f e  R e f u g e  o r  B u r e a u  of L a n d  M a n a g e m e n t  area. We 

w o u l d  al s o  n o w  i n c l u d e  p e r s o n s  s u r r o u n d e d  b y  Btate p arks and • 

o t h e r  s tate projects.

F o r  n e a r l y  t hree y e a r s  the N a c i o n a l  I n h o l d e r s  A s s o c i a t i o n  (f o r m e r .1 y 
the N a t i o n a l  Park m h o l d e r s  Association) has b e e n  a s k i r g  for 

h e l p  for i n h o l d e r s  to h o l d  d o w n  the o n s l a u g h t  o f  f e der . 1 p a r k s  

a n d  projects. N o t  that i n h o l d e r s  are a g a i n s t  p a r k s  for in m a n y  

c ases the i n h o l d e r s  o r  t h e i r  f a m i l i e s  w e r e  r e s p o n s i b l e  for the 

c r e a t i o n  of the n a t i o n a l  areas. E x p e r i e n c e  has s h o w n  that the 

federa-l land m a n a g e r s  l a c k e d  tho s e n s i t i v i t y  and skill to work 

w i t h  tho p r i v a t e  p r o p e r t y  o w n e r  to p r o t e c t  his r i g h t s  and the 

c u l t u r e  and h i s t o r y  o f  the c o m m u n i t i e s  s u r r o u n d i n g  h i m - t h e  a g e n c i e s  

are r e s o u r c e  c o n s c i o u s  and n o t  p e o p l e  c o n s c i o u s .  So m e  said we 

w e r e  c r a z y  u n t i l  the U n i t e d  S t a t e s  :6 em.ptr o l l e r  G e n e r a l s  O f f i c e  

came out w i t h  its report: "T h e  F e d e r a l  D r i v e  T o  A c q u i r e  P r i v a t e  

Lands S h o u l d  Be R e a s s e s s e d " (CED-80-14) in J a n u a r y  1980.
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All of a sudden the I n h o l d e r s  had n e w  c r e d i b i l i t y  as m a n y  in

the C o n g r e s s  and the c o u n t r y  came to r e a l i z e  t h a t  h u n d r e d s  of

m i l l i o n s  o f  d o l l a r s  h a d  b e e n  3 p e n t  b u y i n g  l a n d s  t h a t  d i d  n o t
%

n e e d  to be p u r c h a s e d  to a c h i e v e  p r o j e c t  o b j e c t i v e s .  If s o m e t h i n g  

w e r e  not done, b i l l i o n s  m o r e  w o u l d  be w a s t e d .  A l t e r n a t i v e s  to 

fee a c q u i s i t i o n  are a v a i l a b l e  and w o u l d  w o r k  a c c o r d i n g  to. the 

report. O f t e n  f e d eral land a c q u i s i t i o n  is not n e c e s s a r y  to 

a c h i e v e  p r o j e c t  object i v e s .

Th e  G A O  report t o u c h e s  the f i n a n c i a l  and l e g i s l a t i v e  i m p l i c a t i o n s  

but w a s  not able to go into the i m p a c t  on f a m i l i e s  and c o m m u n i t i e s  

as p e r h a p s  they m i g h t  h a v e  liked. A  q u i c k  r e v i e w  of the p r o m i s e s  

he l d  o u t  to the local p e o p l e  in some f e d e r a l  a r e a s  and the 

r e s u l t i n g  i m p a c t  of  f'.deral m a n a g e m e n t  g i v e s  i m p o r t a n t  l e s sons 

for the n e w  a d m i n i s t r a t i o n .

F i r e  Is l a n d  N a t i o n a l  Seasho? a; (National P a r k  Setvice)

T h e  r e s i d e n t s  on  Fi r e  Island, N e w  Y o r k  w e r e  c o n v i n c e d  that the 

o n l y  w a y  they c o u l d  k e e p  R o b e r t  Moses, of the N e w  Yo r k  S t a t e  

P a rks C o m m i s s i o n ,  from b u i l d i n g  a four lane h i g h w a y  d o w n  the 

m i d d l e  of the is l a n d  was to c r e a t  a N a t i o n a l  Seash o r e .  T h e y  

joined m a j o r  e n v i r o n m e n t a l  g r o u p s  and c a m e  to C o n g r e s s  w h o  

c r e a t e d  the N a t i o n a l  S e a s h o r e  and s t o p p e d  the road. T h e  N a t i o n a l  

Pa r k  S e r v i c e  i m m e d i a t e l y  t u r n e d  a r o u n d  and p l a n n e d  a 20 foot w i d e  

two lane b i c y c l e  path, in cement, for the l e n g t h  of the islana.

T h e  r e s i d e n t s  found they had si m p l y  t r a d e d  one v i l l a i n  for another.

In addition, a n u m b e r  o f  c o m m u n i t i e s ,  totaling some 4800 homes 

on the island w e r e  to be p r o t e c t e d  by e x e m p t i n g  t h e m  from NPS 

m a n a g e m e n t .  G r a d u a l l y ,  t h ese e x e m p t e d  c o m m u n i t i e s  have been 

e r r o d e d  by c u t t i n g  o f f  access, a l m o s t  e l i m i n a t i n g  r e a s o n a b l e  

travel to t h eir h o mes by car and by  a s u c c e s s i v e  se r i e s  of 

r e s t r i c t i o n s  and du n e  d i s t r i c t  (.esignations/some by law but m o s t  

by a d m i n i s t r a t i v e  action) w h i c h  if t aken b y  t h e m s e l v e s  w e r e  fairly 

minor, however; w h e n  lumped together, h a v e .r e s u l t e d  in m a n y  h emes 

b e ing c o n d e m n e d  and torn down. T h e  c o m m u n i t i e s  thus found 

t h e m s e l v e s  not e x e m p t  as they had be e n  p r o m i s e d  bo t h  by m e m b e r s  

of C o n g r e s s  and r e p r e s e n t a t i v e s  o f  the N a t i o n a l  Park Service.
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One of the m o o t  d r a m a t i c  r e a l i z a t i o n s  to F i r e  Is l a n d  residents 

came wh e n  the D e p u t y  D i r e c t o r  of the N a t i o n a l  P a r k  S e r v i c e  t e s t i f i e d  

r e c e n t l y  that it was the in t e n t  o f  the S e r v i c e  t o . r e t u r n  the is l a n d  

to its n a t u r d i . state. T h i s  a g e n c y  r e s t a t e m e n t  of p u r p o s e  for an 

area not o n l y  w a s  t o t a l l y  i n c o n s i s t a n t  w i t h  the intent of C o n g r e s s  

but has so e n r a g e d  the issue to c a u s e  b o t h  s e n a t o r s  from "the state 

to call for o v e r s i g h t  h e a r i n g s  and a G e n e r a l  A c c o u n t i n g  O f f i c e  

r e v i e w  of the e n t i r e  m a n a g e m e n t  o f  the F i r e  Island N a t i o n a l  Seashore.

Mt. Rogers N a t i o n a l  R e c r e a t i o n  A r e a ; (National F o r e s t  Service)

W h e n  Mt. Rogers was c r e a t e d  a l e t t e r  w a s  sent to the Se n a t e  

C o m m i t t e e  c o n s i d e r i n g  the bill by the C h i e f  of the F o r e s t  S e r v i c e  

s t a ting that 39,500 a c r e s  w o u l d  be p u r c h a s e d ,  40% of w h i c h  w ould 

be scenic easements. T h e  p u r p o s e  of th a t  letter in 1966 was to 

h e l p  e s t a b l i s h  C o n g r e s s i o n a l  i n t e n t  and the F o r e s t  S e r v i c e  

u n d e r s t a n d i n g  of that intent. C l e a r l y  the u n d e r s t a n d i n g  w a s  that

1 5,000 a cres w o u l d  be scenic e a s e m e n t s .  T h e  t h eme of  Mt. Rogers 

w a s  to p r e s e r v e  r ural A m e r i c a  in the A p p a l a c h i a n  M o u n t a i n s  of 

S o u t h w e s t  Virginia.

T h e  results are astoun d i n g .  By May, 1980, 26,000 a c res had been 

p u r c h a s e d  in fee and a n e w  G e n e r a l  M a n a g e m e n t  Plan issued showing 

m a n y  m o r e  t h o u sands of acres i n c l u d i n g  h o m o s  and c o m m u n i t i e s  w e r e  

s l a t e d  for c o n d e m n a t i o n .  At that time, not a single sc e n i c  

e a s e m e n t  had been issued and m u c h  of  r u r a l  Anu-rica in Mt. Rogers 

no longer exists.

C u y a h o g a  V a l l e y  N a t i o n a l  R e c r e a t i o n  A r e a : (National Park Service)

One of the m o s t  d r a m a t i c  e x a m p l e s  o f  d i r e c t  v i o l a t i o n  of law by 

a federal land ma n a g e r .  T h e  law s t a t e s  that the Park S e r v i c e  

sh o u l d  not a c q u i r e  land in fee t itle e x c e p t  for s p e c i f i c  

a d m i n i s t r a t i v e  ne e d  and to p r o t e c t  the r e s o u r c e  and it s t r o n g l y  

e n c o u r a g e d  the use of scenic e a s ements. By July, 1978, o v e r  300 

families had been forced to sell u n d e r  t h r e a t  and actual 

c o n d e m n a t i o n ,  and no s c e n i c  e a s e m e n t s  has be e n  issued by the 

Park Service. T h e  n u m b e r  of fee t i t l e  a c q u i s i t i o n s  is now ov e r  

500, w i t h  less than 10% scenic e a s e m e n t s .  T h e  p o w e r  of c o n d e m n a t i o n ,’



plus the a b s o l u t e  d i s o b e d i e n c e  of the law and the in t e n t  of 

Congress, has t o t a l l y  dest -oyed a q u a i n t  li t t l e  farm i n g  v a l l e y  

and a nu m b e r  of c o m m u n i t i e s .  A  m a s s  r e l o c a t i o n  of- pe o p l e  o c c u r e d  

and m u c h  of the h i s t o r y  and c u l t u r e  o f  the area is now lost.

•

Big ypress N a t i o n a l  P r e s e r v e ; (National Park Service)

"The S e c r e t a r y  m a y  a c q u i r e  lands in fee o r  i n t e r e s t s  less than 

fee w h i c h  he d e t e r m i n e s  are n e c e s s a r y  for the m a n a g e m e n t  of the 

r e source and for the p u r p o s e s  of the 46,000 l a n d o w n e r s

upon p a s s a g e  o f  the o r i g i n a l  bill and o v e r  1 , 0 0 0  of those 

p r o p e r t i e s  w e r e  s p e c i f i c a l l y  p r o t e c t e d  from c o n d e m n a t i o n  by 

p r o v i s i o n s  in the law. Less than 100 of those i m p r o v e d  p r o t e c t e d  

p r o p e r t i e s  remain t o d a y  and a l m o s t  all of  the r e m a i n i n g  lands 

have been a c q u i r e d  or are in c o n d e m n a t i o n .  T h e  Park S e r v i c e  

states that they i n t e r p r e t e d  the l a n g u a g e  of the law to m e a n  

all lands w i t h i n  the are d e s i g n a t e d  b y C o n g r e s s  shall be acquired. 

N e w  they are not so sure.

D e l a w a r e  W a t e r  G a p  N a t i o n a l  R e c r e a t i o n  A r e a : ' (Park Service)

T h i s  area was c r e a t e d  in c o n j u n c t i o n  w i t h  the T o c k s  Island Dam 

w h i c h  was stop p e d  by the r e s i d e n t s  a f t e r  a long battle. T h o u s a n d s  

of pe o p l e  w e r e  fo r c e d  to r e l o c a t e  b e f o r e  the d a m  w a s  canceled.

Yet, wh e n  the Park S e r v i c e  took c o m p l e t e  charge, they h i r e d  the 

same Co r p  of E n g i n e e r s  p e o p l e  so h a t e d  in the a r e a  and c o n t i n u e d  

the c o n d e m n a t i o n s  so that c raft v i l l a g e s  c o u l d  be b u i l t  and homes 

could be tu r n e d  in t o  m u s e u m s  to sh o w  w h a t  life was like w h e n  the 

peo p l e  used to live there. One r e s i d e n t  e v e n  c o m m i t t e d  s u i c i d e  

when the Park S e r v i c e  w e n t  back on its w o r d  to lot him have the

s a l vage rights to his home so he c o u l d  m o v e  it and c o n t i n u e  to

live in it. T h e  r e c e n t  a r t i c l e  "D e a t h  of a V a l l e y 11 c r o n i c l e s

m a n y  s i m i l i a r  s t o r i e s  in the May 1980 i s sue of N e w  Jersey M o n t h l y .

St. C roix N a t i o n a l  R i v e r ; (Park Service)

S e n ator G a y l o r d  N e l s o n  in the C o n g r e s s i o n a l  Record, Au g u s t  8 , 1967, 

"We i n tended the S e c r e t a r y 'o p o w e r s  of c o n d e m n s t i o n  to be used 

to prot e c t  the s c e n i c  and w i l d  r i v e r s  from c o m m e r c i a l  and 

i n d ustrial d e s t r u c t i o n ,  not for i n d i s c r i m i n a t e  A c q u i s i t i o n s " .



S e n a t o r  N e l s o n  con t i n u e d ,  "The Dill is n o t  a land grab, and the 

c o n d e m n a t i o n  p o w e r  is p r i m a r i l y  for a c q u i s i t i o n  of a p p r o p r i a t e  

p u b l i c  access sites".

S e n a t o r  M o n d a l e ,  "W o u l d  the Dill r e q u i r e  that t h e - S e c r e t a r y , in 

e v e r y  case, p u r c h a s e  the fee t i t l e ( o f  the land)?"

S e n a t o r  N e l s o n ,  "No, w e  ho p e  that the S e c r e t a r y  will, i n -e v e r y  

p o s s i b l e  case, use t h e i r  p o w e r  to a c q u i r e  scenic e a s e m e n t s  i n s tead 

of o u t r i g h t  p u r c h a s e . "  He w e n t  on to say, "The o n l y  a c q u i s i t i o n  

of homes or  p r o p e r t y  m a y b e  w i t h’in the acc e s s  p o i n t s  t h e m s e l v e s . "

T o d a y  n e a r l y  e v e r y  home w i t h i n  400 feet of the r i v e r  has be e n  

purchased. M o s t  p e r s o n s  o w n i n g l a n d  w i t h i n  the s t ate m a n a g e d  area 

of the r i ver ha v e  b e e n  left c o m p l e t e l y  alone.

B uf f a l o  N a t i o n a l  R i v e r : (Park Service)

T h e  N a t i o n a l  Pa r k  S e r v i c e  had the o p t i o n  to use fee as w e l l  as 

scenic e a s e m e n t s  in this area. It was not n e c e s s a r y  to use fee 

acqu i s i t i o n ,  as e a s e m e n t s  w o u l d  ha v e  do n e  the g o b  o u t l i n e d  in 

the law. T.he p r i m a r y  o b j e c t i v e  was the p r o t e c t i o n  o f  the river 

and p r o v i d i n g  a p l a c e  for canoeists. F a r m i n g  fam i l i e s  that 

had be e n  on the same land for five and six g e n e r a t i o n s  w e r e

r e m o v e d  in some c a ses at gun p o i n t  w i t h  the use of

a d e c l a r a t i o n - o f - t a k i n g .  T h i s  is a c o n d e m n a t i o n  p r o c e e d u r e  

that for all p r a c t i c a l  purposes, takes aw a y  the l a n d o w n e r s  

ab i l i t y  to fight for his land. He has 20 da y s  to m a k e  an 

argument, a f t e r  t i tle has a l r e a d y  p a s s e d  upon n o t i c e  of the 

action. Ma n y  t i m e s  this same i n d i v i d u a l  has o n l y  90 d a y s  to 

get off his land a l t h o u g h  full s e t t l e m e n t  m a y  take u p w a r d s  of 

5 or mo r e  y e a r s  and up to 12 y e a r s  in some cases. Of the

21,000 c o n d e m n a t i o n s  n o w  p o n ding in the U. S. D e p a r t m e n t  of 

J u s t i c e ,  o v e r  10, 0 0 0  are d e c l a r a t i o n s  o f  t a k i n g  by the 

F e d e r a l  G o v e r n m e n t .

Saw t o o t h  N a t i o n a l  R e c r e a t i o n  A r e a : (Forest Service)

A n o t h e r  case of i n c o n s i s t a n c y  in m a n a g e m e n t  and false promises. 

Most p e o p l e  w e r e  to l d  they w o u l d  get s c e n i c  e a s e m e n t s  w h e n  

S a w t o o t h  w a s  c r e a t e d  but o n l y  tho l a rge r a n c h e r s  did. M o s t



of the h o m e o w n e r s  w e r e  f o r c e d  out. In some c a ses the l a n d o w n e r s  

w e r e  forced to m o y e  t h e i r  h o m e s  a c r o s s  a h i g h w a y  to p r o t e c t  the 

viewshed. A p p a r e n t l y  the v i s i t o r  w a s  s u p p o s e d  to .look o n l y  in 

one d i r e c t i o n  so th a t  a r e a  w a s  c l e a r e d  of  homes. -The results 

w e r e  a s u b s t a n t i a l  loss of s e v e r a l  c o m m u n i t i e s ,  e x p e n d i t u r e  

of  m a n y  m o r e  m i l l i o n s  t h a n  o r i g i n a l l y  a u t h o r i z e d ,  and a g r e a t  

de a l  of pa i n  s u f f e r e d  b y  m a n y  people.

G r a n d  T e t o n  N a t i o n a l  P a r k ;

Th e  l a n d o w n e r s  w e r e  p r o m i s e d  th a t  th e y  w o u l d  not be d i s t u r b e d  

by  the park. G r a d u a l l y  the b o u n d a r y  w a s  e n l a r g e d  as m o r e  lands 

w e r e  p u r c h a s e d  w h i c h  j u s t i f i e d  e v e n  m o r e  lands and even lar g e r  

b o u n d a r i e s .  E l i o t  Davis, o n e  of the r a n g e r s  at that ti m e  m a k i n g  

the p r o m i s e s  a n d  l a t e r  a Pa r k  S u p e r i n t e n d a n t  as we l l  as a land 

o w n e r  in G r a n d  Te t o n ,  t e s t i f i e d  th a t  the Pa r k  S e r v i c e  w a s  

b r e a k i n g  all the p r o m i s e s  he m a d e  d u r i n g  his tenure. He was 

forced to sell his p r o p e r t y  o r  he w o u l d  n e v e r  r e c e i v e  a pro m o t i o n .  

He l a t e r  i n h e r i t e d  a n o t h e r  p i e c e  o f  p r o p e r t y  b u t  w o u l d  not acc e p t  

o w n e r s h i p  until he r e t i r e d  fr o m  the P a r k  Service.

S l e e p i n g  D e a r  D unes N a t i o n a l  L a k e s h o r e ; (Park Service)

M o r e  e x e m p t e d  c o m m u n i t i e s  w e r e  p r o m i s e d  in this ar e a  and a new 

idea of p r o v i d i n g  " C e r t i f i c a t e s  of E x e m p t i o n " f r o m  C o n d e m n a t i o n "  

to l a n d o w n e r s  w h o  c o u l d  qua l i f y .  At this time there are a n u m b e r  

of i n h o l d e r s  w h o  h a v e  such c o n t r a c t s  w i t h  t h e i r  g o v e r n m e n t  w h i c h  

a g r e e d  l e g ally they w o u l d  n e v e r  be c o n d e m n e d — these same c i t i z e n s  

are n o w  in c o u r t  u n d e r  d i r e c t  c o n d e m n a t i o n  by the Park S ervice.

T h e  same a g e n c i e s  w h i c h  s i g n e d  the c o n t r a c t s  u n d e r  a u t h o r i t y  

o f  the S e c r e t a r y  o f  Interior. T h e  e x p l a i n a t i o n  by the Park S e r v i c e  

o f  t h e i r  a c t i o n  is that this is an n e w  g o v e r n m e n t ( a  new president) 

and t h o s e  c e r t i f i c a t e s  are void.

M a m m o t h  Lakes, C a l i f . (National Forest)

T h e  N a t i o n a l  F o r e s t  S e r v i c e  b u i l t  a n e w  h e a d q u a r t e r s  and then 

c l o s e d  a t r a i l e r  c o u r t  a c r o s s  the ro a d  b e c a u s e  it b l i g h t e d  the 

v i e w  from and to the n e w  facility. T h e  p r o b l e m  is, this t r a i l e r  

c o u r t  was one of the o n l y  a r e a s  for m o d e r a t e  inc o m e  fam i l i e s  

and s i n g l e  r e s i d e n t s  in the area. T h e  c l o s u r e  of this c o u r t



s e v e r e l y  i m p a c t s  an a l r e a d y  s e r i o u s  s h o r t a g e  of h o u s i n g  in 

the area. T h e  F o r e s t  S e r v i c e  r e f u s e s  to p r o v i d e  land, e v e n  on 

a l e ase basis, and say3 th a t  low o r  m o d e r a t e  i n c o m e  h o u s i n g  is 

not t h e i r  r e s p o n s i b i l i t y .  G r a d u a l l y ,  w h i l e  i n c r e a s i n g  the v i s i t o r  

capacity, the F o r e s t  S e r v i c e  is s t r a n g l i n g  the local p e o p l e  

w h o  w o r k  in the area and c u t t i n g  o f f  t h e  p e o p l e  w h o  are hot 

f i n a n c i a l l y  i n d e p e n d a n t  fr o m  w o r k i n g  a n d  e n j o y i n g  this 

" n a t i o n a l  r e s o u r c e "  th a t  b e l o n g s  to all t h e  people.

In addition, the S e r v i c e  c o n t i n u e s  to c a n c e l  le a s e s  o f  f a m i l i e s  

w i t h  r e c r e a t i o n a l  h o m e s i t e s  and p r o v i d e s  t h e m  w i t h  no o t h e r  

a l t h e r n a t i v e s .  W h e n  t h e y  are removed, the land is t u r n e d  o v e r  

to d e v e l o p e r s  for h i g h  i n c o m e  c o n d o m i n i u m s .

I n d i a n a  D u n e s  N a t i o n a l  L a k e s h o r e : ( P a r k  S e r v i c e )

E x e m p t  c o m m u n i t i e s  and g u a r a n t e e d  n o n - c o n d e m n a t i o n  again. T h e  

1966 law w a s  a c o m p r o m i s e  to s e t t l e  a b a t t l e  g o i n g  on s i n c e  the 

1920s. It g u a r a n t e e d  no c o n d e m n a t i o n .  T h e n  in 1976 w h e n  the 

local p e o p l e  h a d  r e l a x e d  t h e i r  guard, the l a w  was c h a n g e d  and 

t hose in the area th a t  h a d  t h o u g h t  th e y  w e r e  p r o t e c t e d  by  the 

c o m p r o m i s e  lost t h e i r  ri g h t s  and faced c o n d e m n a t i o n .  In a d d i t i o n  

t w o - t h i r d s  of the t o w n  o f  B e v e r l y  S h o r e s  w a s  t a k e n  o u t  o f  e x e m p t

s t a t u s  and p l a c e d  in the L a k e s h o r e .  In 1978 m o r e  l e g i s l a t i o n

w a s  p r o p o s e d  that w o u l d  ta k e  the rest o f  B e v e r l y  S h o r e s  w i t h  

330 h omes on 630 a cres w i t h  schools, c h u r c h e s ,  gas s t a t i o n s  etc. 

It w o u l d  h a v e  r e q u i r e d  a c q u i s i t i o n  of all p r i v a t e  la n d  in six 

years. In 1980 this same l e g i s l a t i o n  is a g a i n  b e i n g  p r o p o s e d  

and w o u l d  also a t t e m p t  to take p a r t s  o f  Dune A c r e s  and P o r t e r  

Beach, c o m m u n i t i e s  that w e r e  p r o m i s e d  n e v e r  to be ev e n  c o n s i d e r e d  

for a c q u i s i t i o n  or a n n e x a t i o n  into the lak e s h o r e .

O l y m p i c  N a t i o n a l  P a r k ;

"Full use and e n j o y m e n t  o f  t h eir land" w a s  the p r o m i s e  in 

s e c t i o n  5 o f  the e n a b l i n g  legislation.' I n h o l d e r s  n o w  face 

c o n d e m n a t i o n ,  a c q u i s i t i o n  and se v e r e  u s e  r e s t r i c t i o n s  w h i c h  

have forced m a n y  to fold u n d e r  the f e d e r a l  pre s s u r e s .



Y o s e m i t e  N a t i o n a l  P a r k

I n h o l d e r s  we r e  p r o t e c t e d  by a n u m b e r  o f  s t a t e m e n t s  by m e m b e r s  

of C o n g r e s s  i n c l u d e d  as pa r t  of the l e g i s l a t i v e  h i s t o r y  of the 

area w h i c h  g u a r a n t e e d  "all v a l i d  and e x i s t i n g  rights". Wawona, 

w h e r e  m o s t  i n h o l d e r s  live w a s  s u r r o u n d e d  by an a d d i t i o n  to the 

p a r k  in 1932 by  a P r e s i d e n t i a l  P r o c l a i m a t i o n  b y  P r e s i d e n t  H o o v e r  

and m a n y  park r e s i d e n t s  w e r e  not ev e n  a w a r e  they w e r e  inside 

the b o u n d a r y  for s e v e r a l  years. E x c e s s i v e  r e s t r i c t i o n s  and 

p r e s s u r e  by  the P a r k  S e t v i c e  w h i c h  led to the t h r e a t e n i n g  of 

a 76 y e a r  old r e s i d e n t  w h o  w a s  p l a n n i n g  to b u i l d  a b a t h r o o m  

and c o n d e m n a t i o n  o f  a n o t h e r  r e s i d e n t  w h o  t r i e d  to r e b u i l d  his 

h o u s e  a f t e r  it h a d  b u r n e d  ha v e  k e p t  the r e s i d e n t s  in a c o n s t a n t  

state of u pset and fear. "Don't m a k e  t r o u b l e  and w a k e  the 

s l e e p i n g  bear" t h e y  said to some m e m b e r s  o f  t h e i r  g r o u p  trying 

to p r o t e c t  t h e m s e l v e s . ,

Pt. R eyes N a t i o n a l  S e a s h o r e ; (Park Service)

R a n c h i n g  and c a t t l e  g r a z i n g  w a s  s u p p o s e d  to b e  p r o t e c t e d .  

G r a d u a l l y  the f e d e r a l  a g e n c y  t h r o u g h  r e s t r i c t i v e  r e g u l a t i o n s  

f o r c e d  r e n c h e r ^ o  sell as t h e y  c o u l d  no l o n g e r  o p e r a t e  

e c o n o m i c a l l y  and c o n f o r m  w i t h  federal r e q u i r e m e n t s .  In some 

c a s e s  w h o l e  businesses, w e n t  u n d e r  w h e n  the Park S e r v i c e  did not 

c o m p l y  w i t h  the U n i f o r m  R e l o c a t i o n  Act and p r o v i d e  the p e o p l e  

w i t h  an a l t e r native.

Zion N a t i o n a l  Park;

G r a z i n g  a c t i v i t y  was p r o t e c t e d  a g a i n  but g r a d u a l l y  it has been 

e l i m i n a t e d ,  in some c a s e s  b r e a k i n g  a g r e e m e n t s  m a d e  w h e n  the 

l e g i s l a t i o n  w a s  passed. F a m i l i e s  w e r e  p r o m i s e d  that the g r a z i n g  

w o u l d  c o n t i n u e  u n t i l  the d e a t h  of  the last s u r v i v i n g  son but 

w h e n  the father died, g r a z i n g  w a s  e l i m i n a t e d .  In Zion the local 

p e o p l e  have had to put up w i t h  c o n s t a n t  h a r r a s s m e n t  and even 

t e s t i f i e d  at C o n g r e s s i o n a l  H e a r i n g s  that' w a t e r  p i p e s  w e r e  cut 

and f a r m i n g  f a c i l i t i e s  w e r e  v a n d a l i z e d  by park personel. The 

Pa r k  S e r v i c e  ad m i t s  to some o f  this activity.



A p p a l a c h i a n  T r a i l ; (Park Service)

N u m e r o u s  t h r e a t s  of c o n d e m n a t i o n  a l o n g  the t -ail w h e n  the act 

states that s c e n i c  e a s e m e n t s  a r e  to be used. A  Rey. C h a r l e s  E v a n s  

w a s  t h r e a t e n e d  w i t h  a D e c l a r a t i o n - o f  T a k i n g  in S e p t e m b e r  1979 .

if he did not sell his land that a f t e r n o o n  by the S u p e r i n t e n d e n t  

of the A p p a l a c h i a n  T r a i l  a n d  the f o r m e r  c h i e f  of land a c q u i s i t i o n  

of the Park Service. B o t h  t h e s e  m e n  k n e w  th a t  the Pari' S e r v i c e  

had been d e n i e d  b y  C o n g r e s s  the g e n e r a l  use of D e c l c r a t i o n s - o f - T a k i n g  

and that their t h r e a t  to ta k e  h i s  land the n e x t  day w a s  i m p o s s i b l e .

It a p p e a r s  th e y  v i o l a t e d  h i s  c i v i l  r i g h t s  kno w i n g l y .

A n o t h e r  i n c i d e n t  w a s  a s u b s i s t a n c e  f a r m e r  w a s  asked to sell 8 of 

his 11 acres. N o  sc e n i c  e a s e m e n t  w a s  o f fered. T h i s  m a n  h a d  no 

el e c t ricity, us e d  a h o r s e  and w a g o n  a n d  c u t  w o o d  fr o m  his l a n d  to 

sell for m o n e y  a n d  to use for heat. If he h a d , b e e n  c o n d e m n e d  as 

he w a s  t h r e a t e n e d  he w o u l d  not have b e e n  a b l e  to survive.

C h a t t a c h o o c h e e  R i v e r  N a t i o n a l  R e c r e a t i o n  A r e a  (Park Service)

T h e s e  p e o p l e  a g r e e d  to an N R A  o n  the b a s i s  that no m o r e  land 

w o u l d  be needed. N o  s o o n e r  had the N R A  b e e n  c r e a t e d  than the 

Park S e r v i c e  and the e n v i r o n m e n t a l  o r g a n i z a t i o n s  b e g a n  w o r k i n g  

on e n l a r g i n g  the area. T h e y  ca m e  out w i t h  v a r i o u s  p l a n s  a n d  w h e n  

those w e r e  fought th e y  w o u l d  be r e w r i t t e n  to look d i f f e r e n t  but 

w h e n  ycu m a t c h e d  them up, they w e r e  the same pl a n  T h e  Park 

S e r v i c e  p r o m i s e d  w i l l i n g  s e l l e r s  o n l y  y e t  n e w  m a n a g e m e n t  s a i d
I

they c o u l d  not h o nor the p r o m i s e s  of the p r e v i o u s  s u p e r i n t e n d e n t . 

G r a d u a l l y  the p e o p l e  b e g a n  to b e l i e v e  t h a t ' t h e y  c o u l d  n e v e r  t r u s t  

the Park S e r v i c e  and w e r e  just b e i n g  p l a y e d . w i t h .

Page 9
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Lake C h e l a n  N a t i o n a l  R e c r e a t i o n  A r e a : (Park Service)

M a n y  e n v i r o n m e n t a l i s t s  w a n t e d  this area to be part of C a s c a d e s  

N a t i o n a l  P a r k  w h i c h  it b orders. T h e  N R A  was c r e a t e d  to a llow 

for fle x i b l e  m a n a g e m e n t  w h i c h  i n c l u d e d  s u b s i s t a n c e  h u n t i n g  and 

li m i t e d  t i m b e r i n g  as w e l l  as d e v e l o p m e n t  in the small i s o l a t e d  

c o m m u n i t y  of fetehekin. T h e r e  w e r e  1$00 a c r e s  of p r i v a t e  IdnG 

in S t e h e k i n  and the Pa r k  S e r v i c e  w a s  i n s t r u c t e d  by C o n g r e s s  to 

a l l o w  d e v e l o p m e n t  of small c o m p a t i b l e  e a t i n g  and sl e e p i n g  

a c c o m o d a t i o n s  and to p r o v i d e  -a b a s e  c a m p  for the m i l l i o n s  

of w i l d e r n e s s  a cres u n d e r  F o r e s t  S e r v i c e  and Park S e r v i c e  

m a n a g e m e n t  s u r r o u n d i n g  L a k e  Chelan. T h e  Pa r k  S e r v i c e  m a n a g e d  

the area like a p a r k  by p u r c h a s i n g  o v e r  1 , 000 of the 1,600 

acres. W n i l e  t h e y  did not condemn, by t h r e a t e n i n g  c o n d e m n a t i o n  

they p r e v e n t e d  \ny f u r t h e r  d e v e l o p m e n t  and e v e n  p u r c h a s e d  mo s t  

of the e x i s t i n g  d e v e l o p e d  f a c i l i t i e s  th a t  s e r v e d  the public, 

c l o s i n g  some.

In s tead of the p u b l i c  h a v i n g  g r e a t e r  a c c e s s  and use of the area, 

the Park S e r v i c e  m a n a g e d  to s i g n i f i c a n t l y  r e d u c e  the a v a i l a b l e  

lodg i n g  and e a t i n g  facilities.

In an i n t e r v i e w  w i t h  C h a r l e s  C u s h m a n  and o t h e r  i n h o l d e r s  in 

June, 1980, 'he A s s i s t a n t  R e g i o n a l  D i r e c t o r  st a t e d  that ma n y  

pe o p l e  had felt the ar e a  sh o u l d  have been a park. Wh e n  p r e s s e d  

to e x p l a i n  w h y  he and o t h e r s  i g n o r e d  the in t e n t  of C o n g r e s s  

he said "we felt it w a s  a b a d  law".

T h e s e  are m e r e l y  examp l e s .  T h e r e  are m a n y  m o r e  like them. It 

is r e p o r t e d  that the G e n e r a l  A c c o u n t i n g  O f f i c e  will finish up 

reports on  L a k e  Chelan, .uffalo River, C u y a h o g a  Valley, Fire 

Island and o t h e r  a r e a s  in the next few m o n t h s .  It a p p e a r s  that 

small e n c l a v e s  of p e o p l e  h a v e  virtually no p r o t e c t i o n  a g a i n s t  the 

Fede r a l  G o v e r n m e n t  and its land c o n trol a g e n c i e s  p o w e r s  and funds 

once an a r e a  is d e s i g n a t e d  a N a t i o n a l .A r e a . T h e s e  p e o p l e  do not 

elect t h eir g o v e r n o r s ,  w h o  m o s t l y  m a n a q o  for c o n v e n i e n c e ,  and 

are g e n e r a l l y  i. ined to m a n a g e  n a t ural r e s o u r c e s — not people.



F e d e r a l  A r e a  L o c a t i o n s :  A g e n c y S t a t e Locat ion

O l y m p i c  N a t i o n a l  Park PS W a s h i n g t o n 1.
Lake C h e l a n  N a t i o n a l  R e c r e a t i o n  A r e a PS W a s h i n g t o n 2.
Pt. Reyes N a t i o n a l■Seash o r e PS C a l i f o r n i a 3.
Y o s e m i t e  N a t i o n a j  Park PS C a l i f o r n i a 4.
M a m m o t h  M o u n t a i n FS C a l i f o r n i a 5.
S a w t o o t h  N a t i o n a l  R e c r e a t i o n Art a FS Idaho 6.
Grand T e t o n  N a t i o n a l  Park PS W y o m i n g 7.
Zion N a t i o n a l  Park PS Utah 8.
B u f f a l o  R i ver PS A r k a n s a s 9.
St C r o i x  N a t i o n a l  R i ver PS W i s . -  Minn. 10.
S l e e p  Bear Dunes N a t i o n a l  L a k e s h o r e PS M i c h i g a n 11.
I n d iana D u nes N a t i o n a l  L a k e s h o r e PS I n d i a n a 12.
Big C y p r e s s  N a t i o n a l  P r e s e r v e PS F l o r i d a 13.
C h a t t a c h o o c h e e  R i v e r  N R A PS G e o r g i a 14.
Cuya ioga V a l l e y  N a t i o n a l  Rec . A r e a PS Ohio 15.
Mt. Rogers N R A  FS V i r g i n i a 16.
D e l a w a r e  W a t e r  Gap N R A PS D e l - P e n n . 17.
A p p a l a c h i a n  T r a i l  PS ’14 St a t e s 18.
F i r e  Island N a t i o n a l  S e a s h o r e PS N e w  York 19.

■— i aaaaaa - • a  a— ...........
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P r o t e c t i n g  u n i q u e  c u l t u r a l  and h i s t o r i c a l  l i f e s y t l e s  is

c e r t a i n l y  not e a s y  and w i l l  not l x k e l y  fit the s e m i - m i l i t a r y
«

p a t t e r n  of federal m a n a g e m e n t  p r a c t i c e d  today.

Even w i t h  the G A O  r e p o r t  on land a c q u i s i t i o n  and all the G A O

i n v e s t i g a t i o n s  p r e s e n t l y  u n d e r  w a y  as w e l l  as m a n y  news s t o ries

in ad d i t i o n  to a n a t i o n a l  t e l e v i s i o n  show, the pa r k  l o b b y  kept

right, on r o l l i n g  along, s l o w e d  r e c e n t l y  b y  the p r e s i d e n t ' s
•*

last d i t c h  e f f o r t s  to b a l a n c e  his b u d g e t  in the t w i l i g h t  of 

his presidency.

M a n y  of you r e m e m b e r  the old h i g h w a y  l o b b y  that l i t e r a l l y  c o uld 

b u i l d  a h i g h w a y  a n y w h e r e  it w a n ted. F i n a l l y  s o m e  r e a l i z e d  that 

p r o p e r  p l a n n i n g  and t h o u g h t  n e e d e d  to be d o n e  b e c a u s e  t h e r e  w a s  

m u c h  dam a g e  c a u s e d  a l ong w i t h  the good.

So the p e n d u l u m  swung and n o w  w e  ha v e  the p a r k  lobby. So c o n c e r n e d  

is the d o g m a t i c  p r e s e r v a t i o n i s t  a b o u t  s a v i n g  n u t u r e  that he 

h u n g e r l y  stomps on the c u l t u r e  and fabric of  this c o u n t r y  

s e r i o u s l y  p u t t i n g  in j e a p a r d y  the a b i l i t y  of rural A m e r i c a  

to survive.

N o w h e r e  is that h u n g e r  for p r e s e r v a t i o n  b e t t e r  e x e m p l i f i e d  than 

in the a c t ions of C o n g r e s s m a n  P h i l l i p  Burton. In the face of 

m o u n t i n g  d e f i c i t  s p e n d i n g  and 20% i n f l a t i o n  Mr. B u r t o n  k eeps 

the steady s t r e a m  of p r e s e r v a t i o n  l e g i s l a t i o n  coming. Y o u  see 

he m u s t  b e c a u s e  his p o w e r  is w r a p p e d  up i n — as R o b e r t  Moses, 

the o r i g i n a l  p o w e r  b r o k e r  of N e w  York us e d  to s a y — "getting 

things done". T a k e  a w a y  his a b i l i t y  to c r e a t e  o r  e x p a n d  new 

federal areas and y o u  take a w a y  his power.

Mr. B u r t o n  has i n v e n t e d  a n e w  k i n d  o f  p a r k - - o r  at least r e f i n e d  it. 

F o r m e r l y  w c  c r e a t e d  p a rks and p r o t e c t e d  a r e a s  b e c a u s e  of t h e i r  

u n u s u a l  b e a u t y  w h i c h  was of .ationnl s i g n i f i c a n c e .  A new 

kind o f  n a t i o n a l  ar e a  is upon us w i t h  l o wer s t a n d a r d s  and 

d i f f e r e n t  m o t i v a t i o n s .  It is c a l l e d  t h e — e g o - p o l i t i c a l  park.



N o t  that th i s  w a s n ' t  d o n e  b e f o r e  but it is do n e  n o w  mo r e  

o f t e n  and w i t h  a h e a v y e r  hand.

%
L o o k  at the l e g i s l a t i o n  c o n s i d e r e d  this y e a r  b y  Phil B u r t o n ' s  

s u b - c o m m i t t e e .  T h e  L a k e  T a h o e  l e g i s l a t i o n  w a s  i n t r o d u c e d  l a t e’ 

on T h u r s d a y  a f t e r n o o n  and p a s s e d  the B u r t o n  C o m m i t t e e  on M o n d a y  

w h e n  ev e n  the local p r e s s  had not seen a c o p y  of the bill. T h e  

P a r k s  O m n i b u s  B i l l  (HR 3) w e n t  t h r o u g h  in a s i m i l i a r  fashion.

N o  h e a r i n g s  of any k i n d  u n t i l  the i n h o l d e r s  screamed. W e  w e r e  

g e t t i n g  c a l l s  f r o m  all k i n d s  of  g r o u p s  i n c l u d i n g  h o m e o w n e r s  

a n d  n a t u r a l  r e s o u r c e  g r o u p s  a s k i n g  if w e  k n e w  w h a t  w a s  in the 

l e g i s l a t i o n .  In a y e a r  o f  c u t b a c k s  this bi l l  c r e a t e d  7 n e w  areas 

and a f f e c t e d  37 a r eas in total.

S o m e  d a y  o u r  r e p r e s e n t i t i v e s  w i l l  ha v e  to d e c i d e  w h e t h e r  a l l o w i n g  

P h i l l i p  B u r t o n  to c o n t i n u e  n i s  a b u s e  of i n d i v i d u a l  r i g h t s  is 

w o r t h  the p r i c e  w e  ha v e  p a i d  and are g o i n g  to pay. S o m e w h e r e  

a l o n g  the w a y  w e  are g o i n g  to ha v e  to exa m i r  w h e t h e r  w e  as a 

n a t i o n  can a f f o r d  Mr. B u r t o n ' s  s t e a m r o l l e r  politics.

C o n s i d e r  that M r  B u r t o n ' s  p o w e r  c o mes from c r e a t i n g  p a r k s  and 

o t h e r  n a t i o n a l  areas. In the S e n a t e  recently, K e i t h  T h o m p s o n ,  

f o r m e r  s t aff aide to- S e n a t o r  H o w a r d  M e t z e n b a u m  o f  Ohio, sa i d  

"that if the o n l y  tool Mr. B u r t o n  had w a s  a hammer, then e v e r y t h i n g  

he saw w o u l d  b e g i n  to look like a nail."

W h i l e  the m o n e y  c r u n c h  is on w e  ha v e  got to sl o w  or st o p  the 

s t e a m r o l l e r  and b r i n g  a n e w  s e n s i t i v i t y  to the c r e a t i o n  of 

ou r  n a t i o n a l  areas. It is no w o n d e r  tne Park S e r v i c e  does not 

c lean up it's act w h e n  it is c o n s t a n t l y  g e t t i n g  s i g nals t h r o u g h  

Mr. B u r t o n  to k e e p  going, r e g a r d l e s s  of the cost o r  social 

c o n s e q u e n c e s .

In a d d i t i o n  to the B u r t o n  s t e a m r o l l e r  t here are a n u m b e r  of 

p r o c e e d u x a l  and a d m i n i s t r a t i v e  p r o b l e m s  w h i c h  h o p e f u l l y  the 

Re a g a n  A d m i n i s t r a t i o n  w i l l  q u i c k l y  address.
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P e c l a r a t  i o n  s - - o f - T a k i n g

T h i s  p r o c e e d u r e  a l l o w s  the a g e n c y  to h a n d  an i n d i v i d u a l  a p a p e r  

alona " 1 t h  the s t a n d a r d  c o m p l a i n t - o n l y  c o n d e m n a t i o n  g i v i n g  the 

govej. nt i m m e d i a t e  p o s s e s s i o n  a n d  o w n e r s h i p  o f  the property. 

O r i g i n a l l y  an- e m e r g e n c y  m e a s u r e  o r  to be u s e d  to g i v e  i m m e d i a t e  

access, the r e c e n t  a d m i n i s t r a t i o n  has d o u b l e d  the total rmirfber 

o f  c o n d e m n a t i o n s  to o v e r  21 , 0 0 0  p e n d i n g  w i t h  o v e r  10,000 of 

those D e c l a r a t i o n s - o f - T a k i n g .

W i t h  n o  n o t i c e  a p e r s o n  c a n  g e t  t o l d  to get o f f  his p r o p e r t y  

w i t h i n  90 da y s  and s o m e t i m e s  sooner. As a p r a c t i c a l  m a t t e r  he 

has n o  o p p o r t u n i t y  to f i g h t  the c o n d e m n a t i o n  and no n o t i c e  

that he is ev e n  u n d e r  c o n s i d e r a t i o n  so that he m i g h t  p r o v i d e  

his side of the story.

C o n d e m n a t i o n

W e  m u s t  e x a m i n e  the ) r o b l e m  in the c o u r t s  w h i c h  a l l o w s  any 

f e d eral a g e n c y  to c o n d e m n  a p i e c e  o f  p r o p e r t y  .for a " p u blic 

p u r p o s e "  w i t h o u t  s h o w i n g  t h a t  the p u r p o s e  is c o n s i s t a n t  w i t h  

t h e  in t e n t  of C o n g r e s s .  In 1979 the N a t i o n a l  I n h o l d e r s  A s s o c i a t i o n  

a s k e d  u n d e r  the F r e e d o m  o f  I n f o r m a t i o n  A c t  for a c o p y  of 

the l e g i s l a t i v e  h i s t o r y  o f  e a c h  N a t i o n a l  P a r k  S e r v i c e  

m a n a g e d  area from the local s u p e r i n t e n d e n t . W e  h a d  b e e n  told 

by h i g h l y  p l a c e d  o f f i c i a l s  in the S e r v i c e  that all a r eas w o u l d  

be fam i l i a r  w i t h  the l e g i s l a t i v e  h i s t o r y  since the law in m a n y  

c ases d i d  not f u l l y  e x p l a i n  the in t e n t  of C o n g r e s s  and the debates, 

C o n g r e s s i o n a l  R e c o r d s ,  a n d  A g e n c y  u n d e r s t a n d i n g  l e t t e r s  w o u l d  be 

r equired.

90% of the s u p e r i n t e n d a n t s  w e r e  u n a b l e  to p r o v i d e  the /L*

h i s t o r i e s  to t h e i r  a r e a  m a k i n g  c l e a r  h o w  s i t u a t i o n s  such as 

C u y a h o g a  V a l l e y  a n d L a k e  C h e l a n  c o u l d  h a v e  h a p p e n e d .  T h e  local 

man a g e r ,  the p e r s o n  r e s p o n s i b l e  for i m p l e m e n t i n g  the law s i m p l y  

had n e v e r  re a d  the law.

W i l l i n g  S e l l e r s

T h e  a g e n c i e s  ih g e n e r a l  and the T a r k  S e r v i c e  in p a r t i c u l a r  list


