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Boards of Fisheries and Game
.Support Building
Juneau, -fUslia 99801

Dear Sirs:

I appreciate the opportr lity to make comments on the
draft of proposed habitat protection regulations. I would have
liked a longer period to review these but will at this point-
offer, a few suggestions.

SIS iti:i%e %; Habitat protection pornit systcm. 5AaC

I consider it dangerous to exclude activities not
listed in this section from the need fl'or written approval or
notification. Unanticipated activities may arise in the future
and without procedures fo rapproval or notification, there will
bo no way to control them. There iIs no way to predict what may
come up in the future. Some provision needs to be written into
the regulation to provide for new developments.

5aAC 95.065 (a) (2)

It is most, important that this section requiring
ADF&G. authorization of DNH permits be retained.

I am particularly concerned that Fish and Game have
more influence over Department of Natural Resources permitsin—
volving tiaelands and estuaries important to fish nnd wildlife.
Log dumping, log rafting and log storage areas come immediately
to mind. There arc numerous non-conforming log handling areas
scattered throughout, southeast Alaska yet these permits continue
*

to be authorized.- t

X would like to see this section expanded to require
ADFaG. authorization for projects in salt wator bodies such as
boys that are important to fish and wildlife that are also being
adversely affectod by log handling and soon to be affected by
mining.

Article 3. Standards of General Application to Fish
Habitat.. 5 AaC 97.170 should bo expanded to* include estuaries
and bays necessary as fish habitat.

Sincerely yours,
c ~?//
———————————————————————————————— ; "Mrs. Dixie H, Baade  --—-——————
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Advisory Committee

Place of Meeting: r/w r-n COMMERCE BLDG. Date of Meeting:7:30 PM 3-11-31

Members Present: HALS* XEE'JER, DIXON, HcGMITY, 3URGGRAF, MOOD AID WAUGAMAI
MEMBERS ABSENT: SCARDOUOSH, Bui3l AND MATSC'HE'

Others Present:  LARRY J'RINIKS ADr&G A>3 DITI3ON, SCOTT GRUNDY ADF&G HABITAT F3KS,

OFFICER L. BEHAN *

RICK SU33I3TION SECTION FAIRBANKS.

RON 3TANEK ADriG SUBSISTENCE SECTION ANCHORAGE

% B TD3 YAD:HGGLE(}M LEN
Changes in Membership (additions ore deletions).
(Please include addresses for new members) J

Sub.iects Discussed and/or Action Taken:

C | MEETING CALLED TO ORDER BY BYRON RALE: SEC. AT T:li0 FA MARCH 11, 1901,
MI?JT3S 07 L\3T MEETING 'T.SERE READ AND APPROVED ’\SMEETING OF MARCH h, _19- S\IJ
OLD BUSINESS: HALEY REPORTED ON SUBSISTENCE COMMITTEE AND THEY ARE STILL WORKING ON A
SUBSISTENCE PAPER FOR THE FISH BOARD. HAD A DISCUSSION ON BISON AND BROUGHT MR. VJAUGAIUN
EEWTO DAT%S(BN THE PISON AlD OF THE VIEWS OF ARE COMMITTS3, .

IIP.. RON STATES OF ADFAG SUBSISTENCE SECTION ANCR GAVE A PRESENTATION ON SPSISTEI\/ICS USE
OF THE nr::tit:ja CARIBOU HERD AID ?tlE work they have been doing on THIS ISSUE.

-it. B TC'EY AUF~G BICLOT GT GLENNALLEN GAVE BIOLOGICAL DATA ON T-3 N3LCHIMA CARIBOU HERD.
TM3 MEETING WAS THEN OPENED TO IMS COHMITTSE TO ASK TIE3TTON.3 OF MR. STANEK AND MR. TO3EY
A3 ALGO TO STATE ARE VIEWS ON ""HE IISLSION"A CARIBOU HERD O WHICH THE COMMITTEE AGREED TO
I KOREAS3 THE DRAWING DERHIT TO 1000 Iron 1300 as VCr are HOTI Gil PROPOSAL # 102 ON 2-25-31.
ONE TJ2GTJGN WAS HOW NOUED THE SUBSISTENCE EFFECT THE TOTAL ALLOWABLE HARVEST? ANSWER IF
300 C.ARIBCN WERE NEEDED FOR SUBSISTENCE THAT WOULD LEAVE 500 FOR OTHERS AILD THE PERMITS

REDUCED ACCORDANTL % TED 197! HARVEST 1S APPROXIMATELY 80

THE 1%35710N WAS ASKED FOR ALDOAL D SCRIPPRTlg)N Or SUBSISTENCE THIS CAN N1 B pOtE’ P owiLL
L LETT ' T0 THE BOARDS OF FISH ANO GAIE. THERE WAS YXILFKOUIT A LOT OF DISCUSSION ON THIS

SITJECT .PALEY READ A PAPER ON WHO IS A SUBSISTENCE USER ADD IT STATED THAT A RESIDENT OF

THE STA"2 OF ALIGDA ‘/HO HURTS O FISHES AND USES THE FISH OK CAVE FOR HIS TABLE AS FOOD IS

A SUBSISTENCE UOER. THE PAPER WE'T ON TO SAY TLAT | ? THE PISH OR GAVE BECAME 3CAFCEST IT

cculd be restrict :d to local f.esidIts of a area and S0, of them hay not qual |Ey

7>3 MEETING WAS OPEN %» FIHIIC Vl SCIONS AND CCMJIENTGI "THERE WEE A RANGE OF STIONS Q!

H%FEBOTUO WEF/?ID PEED"TION 0?-."iCH THE AOV. COMMITTEE AND MEMBERS FROM ADMG \ND FVNP-
................ [~

Ccn"o Ifcrt "aye. . Submitted by¥YXA'SX'/.V/IJU< L -
Secretary 0Ftnvrsri

, Please fill out separate page for each day the meetings lasts.

PW ,i-
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ARCO Alaska. Inc.

Posl Ollic-e flox
Anchoraqo. Ala
Telephone 907

March 20, 1981 COMMISSIONER'S OtJ-ICE
lIcCsm
lhe Boards of Fisheries and Game o MAR231981
Subport Building
G- AMSide

Juneau, Alaska 99801

Commissioner Ronald Skoog

Alaska Department of Fish and Game
Subport Building

Juneau, Alaska 99801

Gentlemen:

SUBJECT: ARCO ALASKA INC. COMMENTS ON PROPOSED FISH
AND GAME REGULATIONS

ARCO Alaska, 1Inc, a wholly owned subsidiary of Atlantic
Richfield Company, wishes to thank the Alaska Boards of
Fisheries and Game and the Alaska Department of Fish and
Game for an opportunity to comment on proposed regulations
governing fish and game habitat protection.

As *n oil and gas producer in the state \laska, ARCO
recognizes the importance of protection : r fish and game
habitat that is critical to the state. Au”™ proposed
industrial activities need to be carefully examined, with
duo consideration to all the natural resources that may be
affected bv such plans.

We believe the existing system employed by the State of
Alaska for oil and gas related exploration and development
activities includes careful scrutiny by the Alaska Depart—
ment or Fish and Game. Inclusion of the Alaska Department
of Fish and Game in review and comment on permit applica—
tions before the Alaska Department of Natural Resources,
allows for a decision making process which accounts for
fish and name considerations along with other concerns. A
careful balancing of all natural resource elements can
thereby take place. This permit review process by the
state includes review by other regulatory agencies, re—
sulting in pcrmittable activities which are consistent
with state policy. The permit applicant receives a permit
which is assured to be acceptable to all agencies.

"Contrary to assurances from twe Department of Fish and
Game, these proposed regulations add another permitting
procedure to already complex regulatory mechanisms which
presently include fish and game habitat protection con-
Jccrns. .A "habitat protection permit” will have to be
obtained where no such "permit" was required before. W

ARCOA*«tV« Inc it 1 Subndiiiy ol AllinlicnichlitldCoinpin



The Boards of Fisheries and Game
Commissioner Ronald Skoog
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March 20, 2981

procedures already exist which address a given concern, it
is redundant, wasteful, and unnecessary to invent another
mechanism.

The Alaska Department of Natural Resources 1is currently
the principal agency that regulates oil and gas activities
in Alaska. If the State of Alaska leases land for the
purpose of exploring oil and gas resource potential, there
is an obligation that this resource be developed for the
benefit of all Alaskans in an environmentally sound manner.

IT the Department of Fish and Game is allowed to review
and "endorse" Department of Natural Resources permits,
this authority would create conflict over competing re—

source use that was supposedly resolved when the land was
leased originally.

A conflict of resource development could result in an
operator being given clearance for a project on the one
hand by the Department of Natural Resources, and denied a
permit to the same project by the Department of Fish and
Game on the other hand. Unde- this proposed process,

there would be no mechanism for resolution of this dilemma,
where presently this dilemma does not exist.

ARCO objects to ehe regulations as proposed, and believes
that the habitat protection provisions should be re-—
structured into guidelines. The guidelines would have the
force of regulation, yet woulc bo more Tflexible in applying_
to different and varying circumstances prevalent from one
region in Alaska to another.

Enclosed are specific written comments cl the proposed
habitat regulations. Although we are ¢ nmenting on the
proposed regulatory language, cur so doing should not be
misinterpreted to mean that we agree with the concept of
these proposed regulations.

Very truly yours,

T. R. Fink, Manager
Environmental Conservation Department

tmw

-Enclosure



COMMENTS ON PROPOSED

FISH AND GAME REGULATIONS

5 AAC 95.020: Activities in Streams and Rivers Frequented
by Fish.

This section of the proposed regulations requires the sub-—
mission of plans and specifications for review and approval
by the Department. Currently, the Department of Fish and
Game reviews plans for activities in nonanadromous fish
streams, as part of the overall review and comment process
for permits already required by other agencies. This pro—
posed approval constitutes a permit which presently does not
exist. Contrary to declarations made by the Department,
this proposed procedure would introduce numerous new permits
for activities that are already reviewed by the Department

through existing mechanisms. Protection of streams fre—
quented by Ffish is already provided by the existing mech—
anisms of permit procurement. The phrase "frequented by

fish" is very broadly defined, such that an applicant would
not know beforehand if a stream that may be affected by
activities is "frequented by fish™ or not. The regulation
does not "increase the predictability of departmental de—
cisions”, nor does it "establish statewide consistency"”, nor
does it "increase efficiency of operations™, nor "eliminate
permit requirements for certain activities." In fact, this
proposed section expands the number of permits required.

5 AAC 95.020 (1) ; The propose”™ regulation in this subsection
calls for a permit to be needed when snow and ice bridges

are to be used. Construction of snow and 1ice bridges have

no impact on fish in the winter. For the past several

years, 1ice roads and bridges have been built for exploration,
crossings on numerous creeks. No impact to the fisheries

has been observed in any of these instances. The Department
proposes to require permits for activities that have no

basis on fish impact mitigation. This unnecessary require—
ment should be eliminated.

5 AAC 95.030: Activities in or Affecting Anadromous Fish
Streams.

Subsection (6) of this proposed regulation would require a

permit for construction of snow ramps. Construction of a
snow ranp does not impact Tfish in a stream 1in winter. See
comments on 5 AAC 95.020(1) above. This unnecessary re—

quirement should be eliminated.



5 AAC 95.060: Habitat Protection Permit Required.

This proposed regulation sets a limit for a "habitat protec—
tion permit" at a maximum term of five years. A permit
through the Department of Natural Resources for lease oper —
ations approved, as referenced in 5 AAC 95.065, may not be
subject to this short a time limit, as a lease operations
approved activity may extend beyond five years. Where lease
operations approval extends beyond five years, a "habitat
protection permit" should also be extended for this period.

5 AAC 95.065; Adoption of Department of Natural Resource
Authorizations.

This section of the proposed regulations states that a
"habitat protection permit"” need not be separately applied
for if the activity for which a permit is required under 5
AAC 95.040(b) or (c) is approved under a plan of operations
approval through the Division of Minerals and Energy Manao”-
ment. 5 AAC 95:040 concerns only activities in State of
Alaska critical habitat areas, sanctuaries, and refuges.
Stopping short of including adoption of all Department of
Natural Resource authorizations for activities in the state,
including activities which occur in anadromous fish streams
and activities in streams and rivers frequented by Tfish 1in
Sections 5 AAC 95.020 and 95.030, essentially creates a

separate permitting process for those activities. The
Department is creating more permits where it has a genuine
opportunity to exercise regulatory reform. By adopting

authorizations for all activities requiring Department of
Natural Resource approval, the Department would rstill "allow
public critique of procedures and standards used in issuing
permits, increase predictablety of departmental decisions
involving issuance of permits, establish statewide con—
sistency in the Department®s habitat protection permitting
program, avoid litigation over matters of interpretation,
increase efficiency of operations and eliminate pernmit
requirements ”“or certain activities."

IfT "endorsed", as used in 5 AAC 95.065(2), means separate
departmental approval, a conflict may exist between the
agencies. Endorsement will more likely occur prior to the
Department of Natural Resources authorizing the activity
pursuant to 11 AAC 65. This procedure should be continued.

5 AAC 95.120: Amendments to the Permit.
Section (b) of the proposed regulations should include a

clause, where if the applicant for an amendment does not
receive approval or denial of the amendment within 30 days



after submittal of all required information, the project may

proceed as set forth in the amendment application. It is
inherent that an applicant for an amendment receive a
timely response. Also, amendments should be allowed to be

approved verbally by the Department, with later confirmation
in writing.

5 AAC 95.200: Culvert Installation Standards.

The standards included for culvert velocities would be
almost impossible to attain, and are very restrictive com—
pared to current Department guidelines. The standards are
unrealistic and are generally not achievable on the North
Slope. Groups Il and V in the table on page 15 are species
most prevalent on the North Slope. These groups would
require for a 60 foot long culvert, a 2.3 cfs velocity at a
Q2.33 flood and a 1.6 cfs velocity at normal summer flows.
Comparing these proposed values to current Department of
Fish and Game guidelines, shows that culverts would require
4 cfs at Q5 dis”.iarge.

Literal implementation of these proposed regulations 1in
streams which may naturally exceed these velocities, makes
these standards unrealistic. The velocities presented on
the table should be used as guidelines only, and each pro—
ject in a stream should be examined on a case by case basis
to establish criteria tailored to tnat instance, as is
currently done by the Department.

5 AAC 95.990: Definitions (8).

As stated in specific comments on the proposed regulations,
the definition of "frequented by fish"™ does not allow for
any predictability by departmental decisions involving
issuance of permits. The definition does not help clarify
consistency in permitting programs, nor does it necessarily
eliminate Pcrm.it requirements for certain activities. The
definition 1is overly broad, and shows no guidance for
Department involvement.
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Post Office Box 89 « Petershurg, Alaska 99833 « Phone (907)772-3816
March 3, 1981

Mr. Diclc Logan, Chief of Habitat
Boarck of Fisheries and Game
Jsuunbepaourf E}Aulelllgklgg99801.

Dear Mr, Logan:

Thank you for the opportunity to review and comment on the proposed
regulations governing fish and game habitat protection. Thave no specific
comments concerning the habitat protection permit system and find the
requlation more than adequate. However, 1weald appreciate receiving
a copy of the final regulations when they arc adopted, and a map of the
Fish & Game critical habitat areas, slate game refuges and stal e game
sanctuaries in Southeast. Such information will be useful n planning
future timber acquisitions.

Sincerely, 1

Gerry Kngel, Forester
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Thank you for the opportunity to review and comment on the proposed
regulations governing fish and game habitat protection. Though the
proposed regulations will not apply to projects on National Forest
land, the Forest Service is supportive and is complying with their
intent in the management of National Forest lands in Alaska. We
offer the following suggestions:

1. Throughout the proposed regulations the intent does appear
to switch emphasis back and forth between project planning and
project operation. This is confusing. We recommend the proposed
regulations be divided into two major divisions. One division which
deals with regulations and standards for project development and
another division which deals with project implementation.

2. Section 5 AAC 95.180 Adherence m Standards. Recommend
clause (a) be amended to read as follows: ?crmit requirements must
meet the intent of the standards stated in Sections 190 - 260 of
this chapter. This would change the focus of the Standard from the
permittee to the Department "itat protection administrators. We

believe this would allow mu re flexnbility in administering the
habitat protection rcgulati We realize there will be a
potential for inconsistent etations of the Standards by the
Department personnel but v t this will be offset by the
reduced need to invoke Sect AAC 95.910 waiver of standard

clause which requires the Department to detail rationale why there
is a need to waive a standard.

3. Define what constitutes significant, for:

a. 5AAC 95.200 Culvert Installation Standards. If a
culvert is proponed for installation at a site which, in the
determination of the department, is used for fish spawning or has
signi ficant use from rearing, tnc department will not approx the

K
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Alaska Boards of Fish and Game

culvert installation plan. Instead, the department will require
that an alternative site be proposed and approved, or that a bridge
be installed at the proposed crossing.

b. 5AAC 95.210 Diversion Channel Standards. The bed j.ad
banks of the diversion channel mu6t be constructed of material that
will not significantly erode at expected flows.

cC. 5AAC 95.230 Stream, River and Lake Bed Stabilization.
No person may excavate gravel from any portion an anadromous fish
stream which is used for spavning, or has significant use for
rearing.

4. Need to define what constitutes "substantially free of dirt
and debris™ in Section 5AAC 95.220 Stream, River and Lake Bank
Stabilization.

(b) snow ramps and snov; "-idges must be composed only of
snow or Jlce and must be substant. “ly free of dirt and debris;

5. Need to strengthen Section 5AAC 95.220 Stream River and Lake
Bank Stabilization clause b-2 by adding language to cover spring
breakup.

6. Please clarify in either Section 5AAC 95.050 Habitat
Protection Permit Required or Section 5AAC 95.160 Renewal of Permit
as to the intent regarding permit renewal. The way we read 95.050
and 95.160 it appears a permit would need to be renewed for projects
already approved if the project has not been completed within 5
years after being issued. If this is a correct interpretation, it
could create significant additional work for the Department as a
major portion of the permit activity on some projects could take
longer than 5 years.

7. We recommend Section 5AAC 95.190 Standards for Free Pass and
Protection and Section AAC 95.200 Culvert Installation Standards be
incorporated together.

8. We recommend Section 5AAC 95.220 Stream River and Lake Bank
Stabilization Standards be incorporated with Section 5AAC 95.260
Shoreline Standards.

9. Section 5AAC 95.200 is too specific. We recommend the
specific standards on culvert placement and dimensions and alignment
be changed to guidelines for assuring fish passage.

10. Recommend the deletion or rationale in Section 5AAC 95.260
Shoreline Standards.
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11. We wonder whether the following standard clauses are
necessary:

a. Section 5AAC 95.190 Standard for Free Passage and
Protection of Fish (c) Blasting is prohibited within one-eighth
mile of the edge of the water in any river, lake, or stream unless a
lesser distance is specified by the department on the permit. We
think the Department will have to issue a variance to this clause
for the majority of proposals in which blasting is part of the
project.

b. Section AAC 95.200 Culvert Installation Standards.
Subsection (a) All of subsection (b) except for clause 3: We agree
the subsections (a) and (b) provide the permittee with excellent
information to use when designing a stream :o0ssing structure to
pass fish but this information should not be presented as
standards. It should be used as suggested criteria or guidelines
for the permittee as the standards proposed are not the only
specifications available for use to achieve fish passage.

c. Section 5AAC 95.220 Stream River and Lake Bank
Stabilization Standards clause (g). Delete the statement concerning
bridge pilings removal. By deleting bridge pilings must be
extracted or cut off level with or belov the stream bottom and
change the wording slightly the intent of the proposed clause will
remain. We think your intent is when channel struture is removed
the channel is to be restored to its former configuration.

d. Section 5AAC 95.240 Water Quality Standards clause (2).
The Forest Service in unaware of any acute or chronic toxicity
problems caused from using treated timber stream crossings as worded
in clause two.

Clause [?) Informal discussion with the Department surfaced the
intent of this clausa was aimed primarily at drainage in urban and
metropolitan areas. If this is the case then it should be specified
in the clause. On climbing roads which are not outsloped, the
inside ditch may often discharge into a stream directly. Thus,
there is a need to expand the clause to reflect drainage ditch
discharge for non-urban and metropolitan areas,

e. Section 5AAC 95.260 Shoreline Standards Clause (c).
Informal discussion with the Department indicated the intent of this
clause was to eliminate the potential of the non-biodegradablc net
getting into a body of water containing fish and creating a gill net
type of problem. Their concern was with the plastic and
monofilament stabilization net. Though the plastic and monofilament
nets arc not biodegradable, they do degrade rather quickly when
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exposed to ultraviolet rays. Further, once vegetation is
intertwined in the netting it is essentially impossible to remove it
without damaging the erosion control vegetation.

f. Section 5MC 95.130 Retention of Permit for Inspection
and INSPECTION OF PERMIT SITES c.au”e (a) We think in most
instances this would be impractical. At which work site for example
should the permit be located on a project involving construction of
20 miles of road with 25 stream crossings requiring fish passage and
the project has 10 subcontractors?

Again, thank you for the opportunity to comment.

Afo\.JOHN A. SANDOR

Regional Forester
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Southeast Alaska Conservation Council

BOX 1692, JUNEAU, ALASKA 99802 907-586-6942

Boards of Fisheries and Game
Subport Bldg.
Juneau, AK 99801

March 22, 1981

Re: Proposed regulations governing fish and game habitat
protection

Dear Boards of Fish and Game:

Thank you for the opportunity to comment on the proposed
regulations governing fish and game habitat protection.
Overall we find the regulations very satisfactory. They pro—
vide the resources with the essential habitat protection

in a balanced manner with the activities that are needed

for the economic well-being of Southeast Alaska. We do

have several suggestions that we feel are important to insure
the perpetuity of healthy fish and game populations.

5AAC 95.030

(4) additon of "sedimentation"™ and "change in water temperatuj
Any activity that will result in sedimentation or a change
in water temperature in an anadromous fish stream will
cause damage to the resource. As such, these types of
activities should be required to submit detailed plans
and specifications for approval.

(5) should be rewritten to read:

"Use of any log yarding equipment that drags all or part
of a log through a body of water, over the bank or
through the flood plain."

(14)Tho distance requirement should be 100 feet instead of
50 feet. The US Forest Service uses the 100 foot minimum
for stream protection. A study by Erman, Newbold and
Roby of the University of California at Berkeley entitled
"Evaluation of Streamside Buffer Strips for Protecting
Aquatic Organisms" 1identified 30 meters (100 feet) as
the minimum required for protection. They found that
streams with buffers of less than 30 meters resulted in
the same loss of aquatic organisms as streams having
no buffer. As such, any activity within the 30 meter
(100 foot) distance will cause damage to anadromous fish
and should be required to submit detailed plans and spoci.
fications for approval.



5A/ii 95"040 e

(2) "Timber harvesting” should be added to the list of activities
subject to the requirements of this section. Timber harvesting
"can have as much, 1if not more, 1impact on habitat as the other
activities listed.

5AAC 95.220
(2)(c). the phrase "...or spawning habitat" inserted after "over—
wintering populations of fish." The snow cover 1is needed on

spawning streams as thermal cover to prevent the development of
anchor 1ice.

5AAC 95.230

add:

(J) No person may yard logs across a stream in any way that causes
all or part of the log to drag through the streambed or along
the bank.

This fits in with the other activities that are not allowed.

If you have any questions regarding our suggestions or reasoning
behind them, please contact us for clarification.

Sincerely,

Gflames F. Stratton
Executive Director

JS/ats



Boards of Fishery and Game
Support Building
Ouneau, Alaska 99301

Gentlemen:

We have reviewed your proposed regulations governing fish and
game habitat protection and offer the following comments:

A. General Comments K] .

1. Throughout the regulations the Department of Fish and
Game has total discretion to anprove or disapprove a habitat permit.
If the regulations are adoptee at all, which we question, there should
be a section setting forth guidelines which the Department must
follow when approving or disapproving a permit. If such procedures are
followed it will prevent inconsistent and arbitrary denials which may
result from imposition of different standards by different employees
in the Department.

2. There are no standards or guidelines set out for a
prospective operator to prepare the plans and specifications required
for approval of a habitation protection permit nor are the standards
of acceptance of such plans or specifications set forth. For example,
the purpose of the regulations, among other things, 1is to provide for
an unobstructed path of fish in streams, riversand lakes. If one
proposes to put a culvert across the stream, the engineering standards
of that culvert are set out with specificity, but if one proposes to
placer mine gravels near a stream, it is not certain what would
constitute a plan that would provide unobstructed passage for fish.

3. The list of legislative designated areas where fish, game
and their natural habitat are the primary values would bo widely
published and widely disseminated. In a like manner, the list which
Identified anadromous fish streams should be widely published, widely
disseminated and opportunities to comment should be provided.

4. These regulations could seriously disrupt the potential
rrr_for"multiple land use of many kinds, especially mineral exploration i
and development. A long, hard look should be given to the redundancy



Page Two

and interference between th”s proposal and already-existing regulations
and the result of their cr..Dined effect. Existing regulations are
probably adequate.

5. We question whether adequate notice was given in the
issuance of the proposed regulations. The copy we received was
undated and we do not know when the proposed regulations were
distributed. Ample time for review and comment should be provided.

B. Specific Comments

1. Section 5 AAC 95.020 concerning streams and rivers
frequented by fish is a trap for the unwary. Although "frequented
by fish™ 1is defined as containing resident or migratory fish, there
are certainly many streams where it may be arguable whether or not
they contain resident or migratory fish on a continuous basis.

2. In 5 AAC 95.300 (2) we question the inclusion of the
excavation of materials from an annual flood plain of an anadromous
fish strean.

3. Likewise in 5 AAC 95.030 (9) we question the inclusion
of disposal of stockpiling of any materials in the flood plain of an
anadromous fish stream.

A. It is also questioned why in 5 AAC 95.030 (14) Iland
cled@ring and filling earth and materials within 50 feet from an
anadromous fish stream should be included as an activity affecting
such streams. This may be especially true if such activity doesn"t
affect the stream itself.

5. A habitat protection permit is only issued for fixed
term not to exceed 5 years. It should be pointed out that many
placer mining operations will exist for more than tive years. Under
the regulations, the Department has a continuing right to inspect
the operation and impose additional standards, which could adversely
affect excavation planning. The relatively short term is not
understandable.

6. The way we understand the regulatiras. operations can La
excluded for up to 30 days in any calendar year, if determined
necessary by the Department. This could be disastrojs to a placer
mining operation if that 30-day period comes in during the short
placer mining season.

7. The application for a habitat protection permit must
be on a form and in the manner approved by the department. This 1is
very general language and to submit "in the manner approved by the
Department”™ could mean several different things. ~ 1 - —-
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8. We appreciate that an application for a habitat protection
permit may br 1included in the submission to the Department of Natural
Resources on a tri-agency placer mining permit application form. Your
efforts to consolidate permits and to expedite the permitting process
are beneficial.

9. 5 AAC 95.190 states that scheduling of instream activities
will be determined by the Department. There must be close coordination
with the operator of any mining operation since the mining season is
extremely si.ort and disallowing instream activities during a portion
of that period could be disastrous.

10. 5 AAC 95.230 (2) (c) taken to itsextreme will completely
preventanyone from placer mining an anadromous fish stream. 5 AAC
95.23 (2) (h) and (i) seem to be inconsistent with 5 AAC 95.23 (c)
in that (hi and (i) deal with disposing mine tailings in an anadromous
fish stream.

11. 5 AAC 95.240 (1) states that no person may fuel in excess
of 10 gallons any type of wheeled or tracked equipment in any anadromous
fish stream. The term "stre.,..i" must be clearly defined in this context.
If spillage is the main concern, then it should be so written.

12. 5 AAC 95.260 1is concerned with shoreline standards.
Paragraph (a) states that the distance from the shore wherein a
riparian disruption may affect the quality of aquatic habitat is
dependent on several things, but finally "the type of activity causing
the disruption.” Does mean that these regulations are aimed at specific
types of activity rather than types of disruption? Has placer mining
been sirialed out as a target even though that activity founded Alaska,
and has been going on .or many years without adversely affectini
Alaska®s fish. Or 1i- it rather that the distance from the shore is
dependent on the "type of the disruption™? In addition, it is not
clear if a habitat protection permit is required for placer mining
operations within 50 feet of the mean higii water line of an anadromous
fish stream.

13. 5 AAC 95.910 states that the Department may waive or
alter any requirements of previous sections. < If one plans his operations
based on those regulations, then this would mean that the Department
may impere additional or different requirements on his operation.
Before the Department should be allowed to waive any standards, there
should be a very obvious and extreme necessity.

14. 5 AAC 95.930 states that upon issuance of a permit
the Department has unobstructed access at any reasonable time on the
permit site. As a matter of courtesy, safety and security there
TTshould be at least a 10-cay notification prior:toallow.ng governmental
employees to inspect an operation site.



15. 5 AAC 95.940 requires the permittee to submit reports
to the Department on the f~-m and on the date satisfactory to the
Department. He believe this requirement to be unnecessary and a
form of harassment. Field personnel are not report writers, and
if regulations and procedures are adequately promulgated in the first
place, reports should not be necessary.

In conclusion, those of us in the mineral exploration and
development business have been severely harassed and restricted
by regulations and land withdrawals at the Federal level. It is
our sincere hope that the State of Alaska does not now join those
who oppose multiple use concepts and who would like to see the
mining business go out of existence.

Sincerely,

« ASPEN EXPLORATION CORPORATION

06Btgk

LAY th V. »e»>.. s-7. " m)W'VIN"rf.r're-Um m
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ALASKA MINERS ASSOCIATION, INC.

the ccntexiof the proposed regulations but would

like to make it clear that we oppose the attempt by
the Department of Fish and Game to promulgate regul —
ations without getting the proper input from industry.

The proposed regulations appear to be one-sided.
No attempt is being made to regulate recr®1?4-~nal
equipment such as out-board boats, jet boats, fisher—
men and other people, or pack animals and horses who
pass thru spawning grounds. We maintain the above
activities are more detrimental to fish habitat than
most mining ventures. IT the Fish & Game propose to
regulate the "protection of habitat"™, then the above
endeavors must require permits before they can con—
duct activities on streams that contain Tfish.

The Department of Fish and Game has expanded it 7™
management powers beyond what was originally con—
ceived at the time of statehood. The term anadro—
mous Ffish originally m-?ant the different specie s of
salmon, but now has been expanded to include many
other 3?ecies of fish. Now the regulations are
being drawn up in 3uch a way that the Department of
Fish and Game 1is assuming to completly control the
management of streams where any fish reside or mi—
grate thru. If these regulations are approved it
will give the Department of Fish & Game total control
over streams where industry 1is competing for the
water resource. The economic benefits that an in—
dustry can provide must be considered in relation to
what a stream produces in fish for commercial and
recreational purposes.

These regulations as proposed will have a monu—
mental 1impact on the mining industry, farming ana
other corstruction and development oriented industries.
It i3 another step by the gove: r.mont to regulate and
slew down development and Increase overhead and pro—
duction cost in industry,

It appears as if this is one of the first steps

being taken by the administration to regulate the
activities of Alaskans by a permit systenm.

DcJU:tcJ to the development o f Ah\kc ‘s Mineral Rei,ttoccs
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The proposed regulations use nebulous phras—
eology through-out and do not clearly define con—
ditions requiring permits. The regulations leave
too much interpertive discretion up to the enforce—
ment officer who will dictate tc industry hew they
are to conduct their business.

We have no choice but to oppose these proposed
regulations and request that more time be given to
study the impact of mining and activities in streams
where fish live. The Department of Fish and Game
are attempting to regulate industry without having
the proper scientific data to ..ack-up their conten—
tions. Too little study has been done to determine
the beneficial vs. the detrimental effects of placer
mining on fish habitat.

Regulations of this magnitude will have a dire
effect on industry. We suggest that an economic
impact statement be prepared and reviewed before any
regulations are put into effect.

Sincerely yours,

f*"0i <1 t.

Donald Stein, President

RCB:dlb

c.c. Boards of Fishorics and Gume

DeJiuteJ to:ivInrlojuwut of 1/<1a't Mmerel Resources
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