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FEOM-Donald L. Siedelman s u b j e c t . Staney Creek Fish Kill

Sport Fish 
Ketchikan
Dept, of Fish and Game

Vie should to on record through the Commissioner requesting to the USFS that 
logging in the Staney Creek drainage should be stopped in view of the fish 
kills that have taken place in this stream during the past .two out of three 
years.

The next USFS’s 5-Year Plan proposes further.'logging for this drainage.

Seems that the USFS should get their heads out of the sand and realize that 
continued logging in this drainage is not aiding the salmon that are utilizing 
this system, bogging has to be perpetuating the incidence of fish kills due 
to the excessive large track of logged areas in the upper stream areas with 
no revegetative cover.

in use an excuse that someone has to prove that this is not the case is 
asinine. If a problem exists lets face a fact and solve it through positive 
action instead of waiting 10 years to prove that it was or was not the prob­
lem based on field work. In the meantime, the problem continues at the expense 
of our resources.

If the USFS's guide states the USFS is logging within its guidelines then the 
guide needs change or updated - or does the USFS staff need to be changed.

It is about time the USFS spoke to tenp. sensitive streams in a more positive 
fashion than saying "prove it".

CC: R.Reed 
.... K.-* Hofmeister 

J. Valentine
A. Schmidt

w



■SS87
• S T A T E  

■bTTCLASKA

SMS

lO; r

Thru:

FROM:

Randy Bayliss 
SERO/Supervisor

Ron FI inn 

District Coordina 
Bruce H. Hoffipa 

EFQ/Kotch

date: 12 October 79

FILE NO:

TELEPHONE NO:

subject . Staney Creek Meeting

On October 12, 1979, a joint meeting with the USFS, ADFfiG and ADEC was 

held at the Ketchikan Federal Office Bldg.

Those in attendance were the following:

NAME

Ed Johnson 

Mike Pease 

Pete Mondich 
touie Bartos 
Don Kelly 

Don Siedelman 
Bruce Hoffman

TITLE

Forester (USFS)

Fisheries Biologist (USFS)
Timber Program Manager (USFS)

Hydrologist (USFS)

Area Habitat Biologist (ADFSG/Ktn)

Sport Fisheries Area Management Biologist (ADFuG/Ktn) 
Environmental Field Officer (ADEC/Ktn)

The purpose of the meeting was to address problems associated with Staney Creek 

located on the west side of Prince of Wales Island. .  .............. ..

Ed Johnson discussed the IDT Veview of Staney u.eek, objections to additional 

cutting of timber in this watershed were made by Steve Haavig, ADF&G Habitat 
Biologist and by USFS fisheries biologists. Due to timber harvest quota's and 

new guidlines to be used for harvesting of timber, units it) the Staney Creek 
watershed were included in the 1979-1984 harvest.

Louie Bartos, USFS Hydrologist, discussed his^input on the Staney'Creek I D T 1   .

review. Th e  Staney Creek watershed was'divided up into 7 or 8 sub watersheds. 
Each watershed was analyzed seperately, the amount of vegetation removed (acres) 

and the evapotranspitation ration were included in the computer model. The 

computer.program used addressed the volume of water affected in the watershed, 

and was described as a "black-box" model due to lack of a complete understanding 
of the ground w a t e r  or subsurface flow. Temperature was not addressed in this 

report on Staney Creek's hydrology. The warming effect of groundwater due to the 

removal of vegetative cover is of major concern in this watershed.

Present status of timber harvest units are as follows:

1. Total n u m b e r  of acres scheduled to be cut in 1979-1984 five year 

contract in the Staney Creek watershed are 1283 acres, consisting 

of 24 units. . . *■

2. 431 acres are released to d a t e . * Activity in released areas range 

from accasj. roads built to units, felled units A felled and yarded 

units.
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3. An additional 99 acres of blowdown timber p'-i* also be harvested.

4. 743 acres of timber have not yet been r e u s e d . f o r  harvest.

Discussion of possible alternatives on what corrective actions if any that 
could reduce impacts on the Staney Creek watershed followed* Options that 
were aired were the following.

1. Drop some nr all of the units in the Staney Creek watershed scheduled 

for harvesting in the 1979-84 5 year contract. Contractual lawsuit possible

2. Reschedule cutting of units in the Staney Creek watershed to the end 

of the 5 ye a r  contract. This would buy 2-3 years of additional growth 

in the watershed before another impact. It would also 2-3 years to do 
additional research in this area. *

3. Plant alders along the stream bank to provide shading during summer 

months. This would not have much affect for the next couple of years 

but could reduce the effects of another draught in five o r  ten years from 

now. A closer look to this alternative is warrented.

4. Possible intensive'fisheries management of the Staney creek system,

„ including special openings to reduce numbers of fish from entering
the stream to spawn.

5. Removal of dead fish from stream by hand to reduce dissolved oxygen 
demand.

6. Involve various State and Federal agencies to study problem and make 

recommendations. If this is done the task force should be formed 

immediately so a plan of attack is ready by next spring.--This also 
presents a good chance to form an intensive research study. Industry 

should also be included as they are the ones who demand the resource; 
they should help share the responsibilities and be kept informed of 

problems and their impacts.

* Appears to be the only avenue actively pursued by the Forest Service at 

this time minus the research.
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■Mr. M a x  P e t e r s o n ,  C h i e f  
U n i t e d  S t a t e s  F o r e s t  S e r v i c e  
•So u t h  B u i l d i n g
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D e a r  Mr. P e t e r s e n s

O n  A u g u s t  24, 1 9 7 9 ,  r e p r e s e n t a t i v e s  o f  t h e . A l a s k a  t t o r n e y  
G e n e r a l ' s  O f f i c e  a n d  t h e  A l a s k a  D e p a r t m e n t  o f  Env: . m e n t a l  
C o n s e r v a t i o n  m e t  w i t h  r e p r e s e n t a t i v e s  o f  t h e  U. S. ^  e s t  S e r­
v i c e  i n  Sitka, A l a s k a ,  r e g a r d i n g  a s e r i o u s  p o l l u t i o n  i n c i d e n t  
w h i c h  -occurred o n  K i z h u c h i a  C r e e k ,  in t h e  T o n g a s s  N a t i o n a l  
F o r e s t ,  in A p r i l  1 9 7 8 .  B e p r e s e n t i n g  t h e  v i e w s  o f  t h e  F o r e s t  
S e r v i c e  w a s  a m e m b e r  o f  t h e  P o r t l a n d  r e g i o n a l  a t t o r n e y ' s  
. o f f i c e — Mr. Jams.-; K a u b l e .  A l s o  in a t t e n d a n c e  w e r e  p e r s o n n e l  
f r o m  t h e  T o n g a s ^  N a t i o n a l  F o r e s t ' s  S i t k a  O f f i c e .  •

O n e  o f  t h e  p u r p o s e s  o f  t h e  A u g u s t  24 m e e t i n g  w a s  t o  d e t e r m i n e  
w h y  F o r e s t  S e r v i c e  p e r s o n n e l  d i d  n o t  c o n s u l t  S t a t e  o f f i c i a l s  
w h e n  i t  b e c a m e  a p p a r e n t  t h a t  a g r a v e l  p i t  p l a c e d  d i r e c t l y  a d j a ­
c e n t  t o  K i z h u c h i a  C r e e k  c r e a t e d  a n  i m m i n e n t  p o t e n t i a l  f o r
s e r i o u s  d a m a g e  t o  t h e  p r o d u c t i v i t y  o f  t h a t  s t r e a m .  • A f t e r  
s t a t i n g  t h a t  "I m i g h t  as w e l l  t e l l  y o u  w h a t  m y  c l i e n t s  t o l d  m e , "  
M r .  B a u b l e  i n d i c a t e d  t h a t  T o n g a s s  N a t i o n a l  F o r e s t  p e r s o n n e l  
w e r e  u n a n i m o u s  i n  t h e i r  b e l i e f  t h a t ,  i n  s i t u a t i o n s  s u c h  a s  
t h a t  p r e s e n t e d  b y  t h e  K i z h u c h i a  C r e e k  i n c i d e n t ,  t h e r e  w a s  n o
n e e d  t o  c o n t a c t . S t a t e  o f f i c i a l s  s i n c e ,  i n  t h e  o p i n i o n  o f  F o r e s t
S e r v i c e  p e r s o n n e l , S t a t e  o f f i c i a l s  p o s s e s s e d  n e i t h e r  t h e  i n­
s i g h t  n o r  e x p e r i e n c e  t o  a i d  t h e  F o r e s t  S e r v i c e  i n  p r e v e n t i n g  
o r  m i t i g a t i n g  a d v e r s e  i m p a c t s  f r o m  l o g g i n g  a c t i v i t i e s .  T h e  
p u r p o s e  of  t h i s  l e t t e r  i s  t o  d e t e r m i n e  w h e t h e r  t h e  v i e w s  
e x p r e s s e d  b y  y o u r  a g e n t s  a c c u r a t e l y  r e p r e s e n t  F o r e s t  S e r v i c e  
p o l i c y .’

T o  p l a c e  Mr. K a u b l e ' s  c o m m e n t s  i n  t h e i r  p r o p e r  p e r s p e c t i v e ,  a 
b r i e f  h i s t o r y  o f  +*he K i z h u c h i a  C r e e k  i n c i d e n t  m a y  b e  h e l p f u l .
I n  1 9 7 6 ,  t h e  F o r e s t  S e r v i c e  a p p r o v e d  t h e  p l a c e m e n t  of  a  g r a v e l
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b o r r o w  p i t  in an a c t i v e  a l l u v i a l  a r e a  d i r e c t l y  a d j a c e n t  t o  
K i z h u c h i a  C r e e k — a r i c h  a n a d r o m o u s  f i s h  s t r e a m .  T h e  p i t  l o c a ­
t i o n  l a y  in  t h e  p a t h  o f  a p e r i o d i c  h i g h  f l o w  w a s h  w h i c h  
d e s c e n d e d  f r o m  a s t e e p  h i l l  a r e a ,  t h e n  a r o u n d  t h e  p i t  w a l l ,  a n d  
d o w n h i l l  t o  K i z h u c h i a  C r e e k .  T h e  p i t  w a s  s o  p l a c e d  t h a t  w a t e r  
w o u l d  e v e n t u a l l y  b r e a k  t h r o u g h  t h e  p i t  w a l l ,  d i r e c t l y  t h r o u g h  
t h e  p i t  a n d  t h e n c e  u n i m p e d e d  i n t o  K i z h u c h i a  C r e e k .  T h e  s u s c e p ­
t i b i l i t y  o f  a n a d r o m o u s  s t r e a m s  t o  d a m a g e  f r o m  s i l t a t i o n  is  w e l l  
d o c u m e n t e d ,  a n d  t h e  i l l - a d v i s e d  p l a c e m e n t  o f  t h i s  p a r t i c u l a r  
p i t  w a s  c o n c e d e d  b y  U. S. F o r e s t  S e r v i c e  h y d r o l o g i s t s  a t  t h e  
A u g u s t  24 m e e t i n g .  N o n e t h e l e s s ,  t h e  p i t  s i t e  w a s  a p p r o v e d .  
O f f i c i a l s  a t  t h e  A u g u s t  24 m e e t i n g  c o n c e d e d  t h a t  t h e  F o r e s t  
S e r v i c e  a n d  t h e  l o g g i n g  c o m p a n y  i n v o l v e d — A l a s k a  L u m b e r  & P u l p  
C o m p a n y — f e l t  t h a t  p l a c e m e n t  o f  t h e  p i t  a t  that: s i t e  w a s  
w a r r a n t e d  b e c a u s e  i t  w o u l d  m i n i m i z e  t h e  c o s t  o f  h a u l i n g  
e x t r a c t e d  g r a v e l  t o  a n e a r b y  r o a d .  The. l o c a t i o n  of t h e  p i t ,  
i t  s h o u l d  b e  n o t e d ,  w a s  a p p r o v e d  b y  a F o r e s t  S e r v i c e  e m p l o y e e  
w h o  h a d  n o  h y d r o l o g i c a l  e x p e r i e n c e ,  a n d  d i d  n o t  c o n s u l t  a n y o n e  
s c h o o l e d  in t h e  p o t e n t i a l  h a z a r d s  w h i c h  t h e  p i t  m i g h t  c r e a t e .

S h o r t l y  a f t e r  c o m m e n c e m e n t  o f  p i t  d e v e l o p m e n t ,  p o t e n t i a l  s i l t a­
t i o n  p r o b l e m s  ar o s e .  T h e s e  p r o b l e m s  w o r s e n e d  u n t i l  a "cris i s " ,  
w a s  r e a c h e d  i n  e a r l y  A p r i l  1 9 7&. B y  A p r i l  4, F o r e s t  S e r v i c e  
o f f i c i a l s  r e c o g n i z e d  than. the- n e x t  h e a v y  r a i n  w o u l d  c a u s e  t h e  
a d j a c e n t  w a t e r f a l l  t o  b r e a k  i n t o  t h e  p i t ,  w a s h i n g  s u b s t a n t i a l  
a m o u n t s  of s i l t  f r o m  t h e  p i t  t o  K i z h u c h i a  C r e e k .  D e s p i t e  t h i s  
p o t e n t i a l  d i s a s t e r ,  a n d  a b e l a t e d l y  r e c o g n i z e d  n e e d  f o r  r e m e ­
d i a l  m e a s u r e s ,  S t a t e  o f f i c i a l s  w e r e  n o t  n o t i f i e d .

O n  A p r i l  24, 1978, t h e  i n c i d e n t  w h i c h  F o r e s t  S e r v i c e  p e r s o n n e l  
k n e w  w a s  i n e v i t a b l e  i n  f a c t  o c c u r r e d .  A  h i g h  f i o w  f r o m  t h e  
w a t e r f a l l  r u s h e d  i n t o  t h e  p i t ,  t h r o u g h  s i l t - l ^ d r  i s e t t l i n g  
p o n d s ,  a n d  i n t o  K i z h u c h i a  C r e e k — t u r n i n g  a h e r e t o f o r e  c r y s t a l­
l i n e  a n a d r o m o u s  f i s h  s t r e a m  a m u r k y  b r o w n ,  r e s u l t i n g  in  a g r o s s  
v i o l a t i o n  of A l a s k a  W a t e r  Q u a l i t y  S t a n d a r d s ,  a s  a p p r o v e d  b y  t h e  
U. S. E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y .  E v e n  t h e n ,  A l a s k a  
D e p a r t m e n t  of  F i s h  & G a m e  a n d  A l a s k a  D e p a r t m e n t  o f  E n v i r o n­
m e n t a l  C o n s e r v a t i o n  o f f i c i a l s  w e r e  n o t  n o t i f i e d .  R a t h e r ,  q u i t e  
b y  h a p p e n s t a n c e ,  a D e p a r t m e n t  o f  F i s n  & G a m e  e m p l o y e e  f l y i n g  
o v e r  t h e  a r e a  on  a h e r r i n g  c o u n t  o b s e r v e d  t h e  v i o l a t i o n .  T h i s  
e m p l o y e e  t h e n  n o t i f i e d  t h e  F o r e s t  S e r v i c e  o f  t h e  S t a t e ' s  
c o n c e r n .

T h e  f a i l u r e  of  t h e  P o r e s t  S e r v i c e  t o  n o t i f y  S t a t e  o f f i c i a l s  
r e g a r d i n g  t h e  i m m i n e n t  p o t e n t i a l  f o r  d a m a g e  t o  K i z h u c h i a  C r e e k  
w a s  b r o a c h e d  a t  t h e  A u g u s t  24 m e e t i n g .  I n  sura, M r .  K a u b l e  
s t a t e d  t h a t  i t  w a s  h i s  c l i e n t ' s  v i e w  t h a t  S t a t e  - o f f i c i a l s  c o u l d  
a d d  n o t h i n g  t o  F o r e s t  S e r v i c e  e f f o r t s  t o  c o n t r o l  t h e  s i t u a t i o n ,  
e i t h e r  f r o m  a  h y d r o l o g i c a l  o r  '“b i o l o g i c a l  p e r s p e c t i v e ; .a n d  t h a t
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t h e r e  w a s  s i m p l y  n o  n e e d  t o  a l e r t  t h e  S t a t e  o f  A l a s k a  t h a t  o n e  
o f  i t s  s a l m o n  s t r e a m s  w a s  o n  t h e  v e r g e  o f  b e i n g  s u b s t a n t i a l l y  
i m p a i r e d .  In m y  v i e w ,  t h o s e  e m p l o y e e s ’ p e r c e p t i o n  t h a t  t h e y  
h a v e  e n v i r o n m e n t a l  m a n a g e m e n t  w i t h i n  t h e  T o n g a s s  " w e l l  i n  
h a n d "  r i n g s  h o l l c w  w i t h  r e g a r d  t o  K i z h u c h i a  C r e e k .  E v e n  F o r e s t  
S e r v i c e  h y d r o l o g i s t s  c o n c e d e d  t h a t  t h e  d e c i s i o n  b y  t h e  F o r e s t  
S e r v i c e  t o  a l l o w  t h e  g r a v e l  p i t  a t  t h i s  l o c a t i o n  was, a t  b e s t ,  
u n s o u n d .  It s e e m s  l i k e l y  t h a t  t h e  F o r e s t  S e r v i c e  w a s  s i m p l y  
n o t  e a g e r  t o  let S t a t e  o f f i c i a l s  k n o w  t h a t  a s u b s t a n t i a l  e r r o r  
b y  t h e  U- S. G o v e r n m e n t  h a d  e x p o s e d  S t a t e  r e s o u r c e s  t o  s e v e r e  . 
d a m a g e .  F u r t h e r ,  t h e  n a t u r e  o f  t h e  r e s u l t a n t  w a t e r  q u a l i t y  
v i o l a t i o n  is c l e a r l y  c o n t r a r y  t o  S e c t i o n  3 1 3  of  t h e  C l e a n  W a t e r  
A c t  o f  1 9 7 7 ,  w h i c h  i m p o s e s  a m a n d a t o r y  d u t y  u p o n  F e d e r a l  a g e n c i e s  
t o  o b e y  S t a t e  w a t e r  g u a l i t y  p r o t e c t i o n  l a w s .

T h e r e  a r e  s e v e r a l  m a t t e r s  w h i c h  c o n c e r n  u s  r e g a r d i n g  t h e  
F o r e s t  S e r v i c e ' s  c o n d u c t  t h r o u g h o u t  t h i s  i n c i d e n t .  A p p r o v a l  
o f  t h e  p i t  w a s  a p p a r e n t l y  g i v e n  f o r  p u r e l y  e c o n o m i c  r e a s o n s ,  
w i t h o u t  r e g a r d  t o  s o u n d  h y d r o l o g i c a l  p r a c t i c e .  N o  a t t e m p t  w a s  
m a d e  t o  m o n i t o r  c o n s t r u c t i o n  of t h e  p i t  m e a n i n g f u l l y ,  y o u r  
a g e n t  a d m i t t e d  t h a t  t h e  F o r e s t  S e r v i c e  m a d e  n o  : n g u i r y  a s  t c  
w h e t h e r  t h e  p i t  w a s  b e i n g  p l a c e d  n e a r  o r  b e l o w  t h e  w a t e r f a l l .  
A p p a r e n t  f r o m  t h e s e  q u e s t i o n s  of f a u l t ,  h o w e v e r ,  I a m  p a r t i c u ­
l a r l y  . d i s m a y e d  b y  t h e  a p p a r e n t  v i e w  o f  a f e w  o f  y o u r  k e y  a g e n t s  
t h a t  t h e y  f e e l  n o  r e a l  n e e d  t o  c o o p e r a t e  e f f e c t i v e l y  w i t h  t h e  
S t a t e  o f  A l a s k a  in p r e v e n t i n g  d a m a g e  t o  a n a d r o m o u s  f i s h  s t r e a m s  
f r o m  l o g g i n g  a n d  r e l a t e d  a c t i v i t i e s .  ------ - •

I n  r e c e n t  y e a r s ,  t h e  F o r e s t  S e r v i c e  h a s  g o n e  t o  s u b s t a n t i a l  
e n d s  t o  s e e k  to  i m p r o v e  t h e  q u a ] i t y  o f  i t s  l a n d  u s e  d e c i s i o n­
m a k i n g .  It  is r e g r e t t a b l e  t h at, a t  l e a s t  w i t h  r e s p e c t  t o  S t a t e  
c o o r d i n a t i o n ,  t h i s  p h i l o s o p h y  h a s  n o t  f i l t e r e d  d o w n  t o  s o m e  
T o n g a s s  a n d  r e g i o n a l  p e r s o n n e l .  I w o u l d  h o p e  t h a t  s o m e t h i n g  
b e n e f i c i a l  w o u l d  c o m e  f r o m  t h e  K i z h u c h i a  C r e e k  i n c i d e n t .  If 
n o t h i n g  m o r e ,  a m e a n i n g f u l  a t t e m p t  t o  c h a n g e  t h e  r a t h e r  d i s­
t r e s s i n g  a t t i t u d e s  of  t h e s e  r e p r e s e n t a t i v e s  w o u l d  a p p e a r  in  
o r d e r .

A n o t h e r  m a t t e r  h a s  b e e n  c a l l e d  t o  t h e  a t t e n t i o n  of t h e  R e g i o n a l  
F o r e s t e r  i n  J u n e a u  c o n c e r n i n g  r a t h e r  a l a r m i n g  r e p o r t s  of 
u n s p a w n e d  a d u l t  coho, c h u m ,  a n d  p i n k  s a l m o n  m o r t a l i t y  i n  l o g g e d  
p o r t i o n s  o f  t h e  S t a n e y  C r e e k  w a t e r s h e d .  T h e s e  w a r r a n t  i n v e s t i­
g a t i o n  a n d  r e m e d i a l  m o d i f i c a t i o n s  t o  c u t t i n g  p l a n s  f o r  f u r t h e r  
• o p e r a t i o n s  i n  t h a t  area. M e e t i n g s  b e t w e e n  o u r  D e p a r t m e n t ,  

. . A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a m e ,  a n d  t h e  F o r e s t  S e r v i c e '  
h a v e  b e e n  s e t  u p  t o  d i s c u s s  t h e  m a t t e r  in K e t c h i k a n  t h i s  m o r n i n g .

S t a n e y  C r e e k ,  o n  t h e  w e s t  s i d e  o f  P r i n c e  o f  W a l e s  I s l a n d ,  h a s  
. b e e n  d e s i g n a t e d  " t e m p e r a t u r e  s e n s i t i v e "  in t h a t  d e s t r u c t i o n  o f  
. s t r e a m  s i d e  v e g e t a t i o n  c o u l d  a l l o w  s u n l i g h t  t o  w a r m  -the w a t e r
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a n d  n e a r b y  e a r t h  t o  t h e  e x t e n t  t h a t  t h e  m a r g i n a l  w a t e r f l o w  is 
h e a t e d  t o  l e t h a l  l i m i t s .  E x t e n s i v e  e a r l y  t i m b e r  h a r v e s t i n g  i n  
t h e  l o w e r  p o r t i o n s  of t h e  S t a n e y  C r e e k  w a t e r s h e d  w a s  c o n d u c t e d  
p r i o r  t o  t h e  i m p l e m e n t a t i o n  of  c u t t i n g  g u i d e l i n e s  f o r  t e m p e r a­
t u r e  s e n s i t i v e  w a t e r s h e d s .

R e c e n t  i n v e s t i g a t i o n s  b y  F i s h  & G a m e  b i o l o g i s t s  h a v e  c o n f i r m e d  
l a ^ g e  f i s h  ki l l s ,  u p  t o  o n e - t h i r d  of  t h e  r e t u r n i n g  s p a w n i n g  
r u n :

C o n c u r r e n t  i n v e s t i g a t i o n  b y  E n v i r o n m e n t a l  C o n s e r v a t i o n  f i e l d  
o f f i c e r s  f o u n d  s i m u l t a n e o u s  v i o l a t i o n s  o f  t h e  A l a s k a  W a t e r  
Q u a l i t y  S t a n d a r d s  (18 A A C  70) f o r  t e m p e r a t u r e  a n d  d i s s o l v e d  
o x y g e n ,  b o t h  of w h i c h  w e r e  u n f i t  f o r  s a l m o n  o r  t r o u t  s u r v i v a l .

B e c a u s e  o f  t h e  c u m u l a t i v e  n a t u r e  o f  t e m p e r a t u r e  e f f e c t s  i n  a 
s t r e a m  s y s t e m ,  p r o p o s e d  l o g g i n g  o n  t h e  u p p e r  p o r t i o n s  o f  t h e  
S t a n e y  C r e e k  w a t e r s h e d ,  e v e n  if c u r r e n t  g u i d e l i n e s  a r e  a d h e r e d  
to, v r l l  b e  a n t a g o n i s t i c .  T h e  c u r r e n t  g u i d e l i n e s  a r e  b a s e d  
u p c n  t h e  a s s u m p t i o n  t h a t  t h e  s a m e  p r a c t i c e s  w i l l  b e  u n i f o r m  
t h r o u g h o u t  t h e  w a t e r s h e d ;  t h i s  i s  c l e a r l y  n o t  t h e  c a s e  ii. 
S t a n e y  C r e e k .

I n  v i e w  of  t h e s e  d e v e l o p m e n t s ,  t w o  c o n s i d e r a t i o n s  d e s e r v e  
a t t e n t i o n :

(1) W h a t  m e a s u r e s  s h o u l d  b e  u n d e r t a k e n  t o  
r e s t o r e  t h e  l o w e r  p o r t i o n s  o f  t h e  S t a n e y  C r e e k  
w a t e r s h e d  s o  t h a t  ,e£fects_CKn,be_xecti-f-iedj— a n d —  .....

(2) W h a t  m o d i f i c a t i o n s  s h o u l d  b e  m a d e  t o  t h e  
e x i s t i n g  c u t t i n g  p l a n s  i n  t h e  u p p e r  p o r t i o n s  of 
t h e  S t a n e y  C r e e k  w a t e r s h e d  s o  t h a t  t h e  t e m p e r a t u r e  
e f f e c t s  d o  n o t  w o r s e n .

M e a n w h i l e ,  w e  s u g g e s t  t h a t  r e s o u r c e  a g e n c i e s  c o o r d i n a t e  t o  
m o n i t o r  t h i s  s y s t e m .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .  I l o o k  f o r ­
w a r d  t o  h e a r i n g  f r o m  y o u .  ......

A u g u s t  1 9 7 7  
A u g u s t  1 9 7 9

U n s p a w n e d  D e a d  S a l m o n  . - ■■ ■ ■■■■■,. , . — - —

2,000
1 5 , 0 0 0

be :  C o n g r e s s i o n a ________--------  -------------
C o m m i s s i o n e r  S k o o g  
T i l l i n g h a s t ,  K o e s t e r ,  P r e z y n a  
C o w l e s ,  B a y i i s s ,  H o f f m a n ,  F l i n n
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■ On. Friday, .October 12, Don Siedelman, Area Sport Fish Biologist and I 
attended a meeting with representatives .of the Forest Service to 

:• ._ . ••'* • discuss alternatives open to us in xhe Staney Creek drainage on
• ~ •{•.-• Prince of Wales .Island.'Also present a t’the meeting were: Pete

Mondich, Timber Program Manager, "Ed Johnson, Forester and Team Leader 
for the LPK 5 year plan IDT, Mike Pease, Fishery Biologist, Lou Bartos,

• - h y d r o l o g i s t  and Bruce Hoffman, Ketchikan Area Environmental Field ‘
;• . Officer, ADEC. ‘ ' • ' V r C ' '  * ; .

•; • •’... ** ' : i» V ’■ ........
.? -.Ed Johnson discussed the IDT process ab it operated in the Staney
.'*• Creek drainage. Lou Barbs then discussed the report he prepared for the
••IDT on Staney Creek's hydrology. The central point of this report 

.t.. • • - was that he predicted logging in the drainage, within prescribed
-- limits, would have little effect on the volume of the creek.
' • Temperature was not discussed in this -report. Ed Johnson then gave 
•/•a rundown on the status of the 79-84 units.in the Staney Creek 
• drainage. :A total of 24 units (1283 Acres) in the watershed were 

“•. •■ T included in the five year plan. Of these, 431 Acres have been cut or 
are released and partially cut. Another 99 Acres are blowdown and 

• -\ will be cut. .There a::et243rAcresvthatvhave not been cut. These are in
various stagps of road and unit layout, but have not been released,

, . nor -have roads been built. ■ Mike Pease stressed that units in the 79- •
84 plan had been laid out with c u r r e n t  temperature sensitivity

. * * guidelines strictly followed. . ^ ' • .. . t

: There was some discussion" (again) of  what we could "prove" to be^
: the calise of fish mortality on the creek.- I stated that we werenjt 
’ .concerned with proving: anything, but that we felt that logging in 

the drainage would simply further worsen an already bad situation, 
since we felt that existing temperature sensitivity guidelines were 
not strict enough to make up for past excesses.

f ’ . >• . • •
• ,  "  i * .  .  * .  .

We then discussed possible options: . . .
C * *

1. Drop some-or all of the units that Temain uncut. This is unlikely 
to be actively pursued by the Forest Service. It may, in fact, 

-.'present them with legal or contractual problems, and may just.mean 
. exporting our p r o b l e m  to another drainage. _. . . -
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2. Defer cutting of units until the end of the 79-84 period. This is 
the most likely alternative at this point. Logging in all or most
of these units can be put off until 83 or 84, giving us the benefit 
of 3-4 more years regrowth.

3. Investigate the possibility of replanting alder to provide stream- 
side cover. There tre some questions as to the effectiveness of this 
technique, and I doubt Timber rellly wants to help get alders 
established. However, I think the idea still has merit and deserves
a closer look, especially in areas where ther are a number of 
tiibutaries.

4. There was some discussion of things that could be done at the time 
another low water period occurs. These may include removal of dead 
fish or actions by ADF&G's Comm. Fish Division to reduce the number 
of fish entering Staney Creek.

Also discussed were plans to assemble a group of people concerned 
with land resources and fisheries (AUFG, ADEC, NMFS," USFWS, USFS) to 
discuss modifications to the temperature sensitive guidelines and the 
development-of a research program on these systems. This is partic­
ularly important since we have a number of systems on Prince of Wales 
Island (Logjam Creek, Sweetwater Lakes, Shaheen Creek) where we may 
have problems as severe as on Staney Creek. Both ADF&G and ADEC expressed 
a willingness to participate.

The meeting ended at this point, with general agreement to defer 
cutting on uncut units and to investigate replanting. I’ll keep you 
informed of future developments. As we have discussed, it will be 
important to ^ollow this meeting up to yssurcthat some-action is taken-.

cc: D. Siedelman-ADFG-Xetchikan 
X. Francisco-ADFG-Xetchikan 
X. Hoi.ueister-ADFG-Xetchikan
B. Hoffman-ADEC-Xetchikan
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T h e  e n c l o s e d  l e t t e r  f r o m  t h e  A l a s k a  D e p a r t m e n t  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n  t o  t h e  C h i e f  F o r e s t e r ,  U S D A ,  
r a i s e s  s o m e  s e r i o u s  c o n c e r n s  r e g a r d i n g  r e s o u r c e  m a n a g e m e n t  
i n  A l a s k a .

A l t h o u g h  I a m  n o t  p e r s o n a l l y  f a m i l i a r  w i t h  t h e  
s i t u a t i o n  d e s c r i b e d ,  i t  a p p e a r s  t h a t  F o r e s t  S e r v i c e  
o f f i c i a l s  h a v e  r e f u s e d  t o  c o n s u l t  w i t h  t h e  S t a t e  o f  
A l a s k a  r e g a r d i n g  p o t e n t i a l  l a n d  a n d  w a t e r  m a n a g e m e n t  
p r o b l e m s .  G i v e n  t h e  c o m p l e x  i n t e r - m i x t u r e  o f  S t a t e  a n d  
f e d e r a l  l a n d s  i n  A l a s k a  a n d  t h u s  t h e  c o n t i n u i n g  f e d e r a l  
p r e s e n c e  i n  t h e  S t a t e ,  I a m  s u r e  t h a t  y o u  w i l l  a g r e e  w i t h  
m e  t h a t  c o o p e r a t i o n  b e t w e e n  S t a t e  a n d  f e d e r a l  r e s o u r c e  
a g e n c i e s  is i m p e r a t i v e .  I r e g u e s t  t h a t  y o u  i n v e s t i g a t e  
t h e  a l l e g e d  a c t i o n s  o f  F o r e s t  S e r v i c e  e m p l o y e e s  a n d  i n f o r m  
m e  o f  w h a t  a c t i o n s  a r e  b e i n g  t a k e n  t o  p r e c l u d e  f u t u r e  
o c c u r r e n c e s  o:: t h i s  s o r t .

Y o u r  a s s i s t a n c e  i n  t h i s  m a t t e r  i s  a p p r e c i a t e d .

cc: C o m m .  M u e l l e r  
C o m m .  S k o o g

' D O N  Y O U N G  
C o n g r e s s m a n  f o r  a l l  A l a s k a

E 6E I ¥ E | J

D e p t  d  E ff fro n m c if ll C o n scvatb n

S . E .  R e c sn a l Otf c a  ■
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D e a r  E r n s t :

I h a n k s  f o r  p r o v i d i n g  m e  w i t h  a c o p y  o f  y o u r  

O c t o b e r  12t.h l e t t e r  t o  M a x  P e t e r s o n  r e g a r d i n g  t h e  

i n c i d e n t  a t  K i z h u c h i a  C r e e k .

I n  an e f f o r t  t o  a s s i s t  y o u  i n  t h i s  m a t t e r ,

I h a v e  a l s o  c o n t a c t e d  Mr. P e t e r s o n .  A s  s o o n  a s  a 

r e p l y  i s  r e c e i v e d ,  w e  w i l l  b e  b a c k  in touch..

W ith  b e s t...w is h e s ,__________
C o r d i a l l y ,

IS) E  § i;.' ii •: 5

T E D  S T E V E N S
U n i t e d  ,States.Senator-r-«*-

NOV u 1979

DEPARTMENT OF 
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NOV 5 1979

f~Mr. Ernst W. Mueller 

Commissioner 

State of Alaska
Department of Environmental Conservation 
Pouch 0 

. Juneau, Alaska 19811

Dear Commissioner Mueller:

This acknowledges receipt of your letter of October 12 concerning 
the problems related to sedimentation into Kizhuchia Creek caused by 

construction of a gravel pit.

As you would expect, we are disturbed that an impression has been 
created that the Forest Service would suppress knowledge of resource 
damage from the State or fail to consult with the State on matters 
of concern to them. We are well aware of Regional Forester Sandor's 

desire to develop strong working relations with the State, and we 
certainly support his efforts to do that.

For us to respond more fully and to be sure we accurately understand 

the situation you-have described, we ha\e asked Regional Forester 
Sandor to look into the matter and provide additional information to 
us. We will respond further to you a< soon as it is received.

With regard to the fish mortality in Staney Creek, we are of course 
concerned that this has apparently taken pi bee. We are pleased to 
see that you are working with Regional Forester Sandor on this 
matter and trust you will continue to do^so Tn.determining'the ~ 
necessary action to take.

You may expect to hear further from us on the Kizhuchia Cn. ak matter 
by November 20. Thank you for bringing it to our attention.

Sincerely,

/vVliQ-

]. B. H I L M O N  

Associate Deputy Chief jD |
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Regional
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’.v: v-.‘ • -.^ther actions to coordinate closely with .State"officials**-’- In our«view, "*

-* *’r;’ 11 would foster closer cooperation if the State Commissioners would 7  .... • ’

^ 4 r,v.vl'' work, directly with the "Regional1 Forester., when -problems arise, as they
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N o v e m b e r  2 1 ,  1 9 7 9

Rick Reed
Regional Habitat Protection Supervisor 
Department of Fish and Gnce 
Junecu

( _ yi. Staney Creek
Don Kelly
Area Habitat Biologist 
Department of Fish andGame 
Ketchikan

The purpose of this r.cico is to bring you up to date on w h a t’s been happening 
in regard to Staney Creek.

As you are aware, alternatives were discussed ’• a mooting with the Forest 
Service on October 12. /t that time, there wert irr.e likely courses o f  action:

1. Investigate silvicultural techniques that could be employed to provide 
shade for the creek and its tributaries.

2. Investigate deferral of harvests in this drainage until the end of 
the present five year poriod.

3. Form an interagency review team to review guidelines for timber harvest 
in temperature sensitive streams.

•Since the October meeting. I’ve spoken briefly with Mike Novy, Acting 
Wildlife and Fisheries Program Manager, about one parti^.-ulnr problem on 
Staney Creek, the re-drawing of two snail units and the relocation of a 
section of road. At thajr tine, Novy stated that the Forest Service would like 
to wait until LPK submits their 1980 logging plan before meeting to discuss 
deferral of units. I think we should begin consideration of alternatives ....
1 and 2 as soon ns possible, however, and-suggest that wo meet again with 
the Forest Service some time in bhe first part of December, whether or not 
a logging plan has been submitted. I will contact then on or about 1 December 
and suggest a meeting.

As we have discussed, it would be useful to have a letter sent from you to 
Forest Supervisor Watson inquiring about the progress o f  our discussions.
This would serve to put more pressure on the Forest Service and prevent then 
from  nutting this on a back burner, and would also put us on the record.as 
officially expressing concern over this and other creeks. Specifically, I 
think this letter should (a) refer to the October meeting and urge that further 
consideration of alternative (2) above take place, and (b) ask what if any 
action has been taken on the silvicultural alternative. The letter should 
also express our willingness to paj-ticipatc in an interagency review of 
temperature sensitivity guidelines. T’ve drafted a letter as an example.
Feel free to use it or toss it n ^ y o u  fcol necessary.

I also think it nay be necessary for headquarters to write a letter to flandor 
expressing concern over Staney Creek in particular and the temperature 
sensitive guidelines in general. This would serve to underscore our concern

. i __________________ _____ ________ _____________  . __ ______
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over these matters and add an extra voice to our request for an interagency 
review of existing guidelines. It would also serve to "makp us official" 
in registering our concerns. I ’d suggest something similar to the draft of 
the letter 1 wrote in September (copy attached), to be  sent some time after 

your letter to Viatson.

Call if you have any questions. Thanks.



THE PRECEDING DOCUMENT(S) MAY NOT FILM 

LEGIBLY BECAUSE OF POOR QUALITY OF THE 

ORIGINAL.



J N E J P A B i T I M f i S I t f T  O I K  F f l S M  «3e / 210 Ferry W a y  •

Habitat Protection Section / Juneau, Alaska 99801

November 27, 1979

Hr. James Watson 

Forest Supervisor

Tongass National Forest-Ketchikan Area 
Federal Building 

Ketchikan, Alaska 99901

Dear Mr. Watson:

RE: Modifications to logging plans for the Staney Creek drainage

Low water conditions, combined with high water temperatures resulted in high 

mortalities of salmon in Staney Creek (stream number 103-80-31) during late 

A u g u s t  of this year'. Members of the Ketchikan staff of the Department of 

Fish and Game have expressed concern that continued timber harvest in the 1

S t a n e y  Creek drainage m a y  further aggravate an already critical situation.

With these concerns in mind, members of our Ketchikan staff m et wi t h  members 

of y o u r  staff to discuss alternatives for the protection of fish in this 

drainage. The following options were discussed:

1. Modify unit boundaries and/or defer the harvest of remaining units until

the end of the 1979-1984 operating periofc. ^ .... ........ .......
• • * *

* *s *

2. Hane silviculturists investigate the possibility of planting alders or 

other species to provide shade and stream side cover.

3. Form an interagency team, consisting of representatives of t h e  Alaska 

Departments of Environmental Conservation and Fish and Game, the Forest 

Service, the U.S. Fish and Wildlife Service and National Marine Fisheries 

Service, to revi e w  existing guidelines for the protection of temperature 
sensitive streams. This is particularly important since there are several 

other systems on Prince of Wales Island (Logjam Creek, Sweetwater Lake), 

that may in the future experience problems similar to those encountered ’ 

on Staney Creek in 1977 and 1979. !
it

We w o u l d  stcongly urge that another meeting be held to discuss modifications 

to t i m b e r  harvest plans in the Staney Creek drainage, and suggest that this 

m e e t i n g  be conducted in a m a nner similar to the' Interdisciplinary Te a m  system 
u s e d  to develop the c u rrent five year plan This review should take place . ;



and be concluded well before the 1980 timber harvest begins. We also .recommend 

that the replanting program be given full consideration.

This Department stands ready to participate in any interagency review of exist­
ing guidelines for the protection of temperature sensitive streams. We would 

urge that this review begin as soon as possible.

Sincerely,

Richard D. Reed

Regional Habitat Protection Supervisor

cc: D. Logan 
D. Kelly 

W. Sheridan

i

• i



Habitat Section 
415 Main Street 
Room 208
Ketchikan, Alaska 
99901

jA Y  S. HAWWC'ND, Conrnor

J B E I P A B l T J a E O T  O J K  F f l S H  «& « A M E

/

November 28, 1979

Mike Novy

Acting Wildlife and Fisheries Program Manager 
U.S. Forest Service 
Federal Building 
Ketchikan, Alaska 99901

Dea:: Mike:

Re: M J i t i o n s  to units in the Staney Creek drainage

As you ore aware, the Department of Fish and Game is concerned about the 
effects of canopy removal on stream temperatures an Stanej rcc', 
we have requested a review of logging plans in the drainage, t a 
meeting held in October and attended by representatives o e ore.. 
Service and Fish and Game, several alternatives were discusse or 
lessening future impacts on the creek. The primary alternatives is 
cussed were: 1) f.c modification of unit boundaries and the ^ o p t i o n  of 
specific prescriptions which would permit the retention o s _ ?*•_
streamside cover, and 2) the deferral of the harvest o^ uni_s l 
watershed until the end of the five-year operating perio

Review of several recent stream survey reports (copies attached)
indicates at least tw6 proposed additions to units on or *** ®
adjacent to Staney Creek. From your comments, it appears that th ..
n<>t been considered in any IDT process, he are extreme > concc
any additional harvests will contribute unfavorably to •
critical situation, and brcquest th a t :no unit additions e P e
without prior critical review by an Interdisciplinary °
request that representatives of this Department be inc u e i
review.

I would appreciate hearing from you on these items, and urge that we 
meet to discuss this -situation as soon as possible.

Sincerely.,

I

ATca Habitat Biologist

cc: R. R e e d -ADFG-3qncau
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Tongass National Forest 
Federal building 

Ketchikan, Alaska 99901

r
Alaska Department of Fish and Game 
Habitat Section 
415 Main Street 
Room 208

Ketchikan, Alaska 99901

Dear Don:

Re: Units in the Staney Creek Drainage

Ph. No. (907) 225-3101

2620 - D E C -0 7 1979

The LPK proposal for a 20-acre addition to the 44-13 unit mentioned ln 
your November 28, 1979, letter is pretty much a dead issue at this time. 
The temperature sensitivity problems concerning Staney, the quality and 
quantity of spawning and rearing habitat, the poor profiles which preclude 
full suspension, all suggest the area be left intact at this time.

No formal IDT was formed to evaluate this proposal, as the initial 
survey work conduct ‘d by our fisl tries crew, a-V the request of the RMA, 
indicated that inclc: ion was unlikely. If a serious proposal to log the 
area ever arises, 1 assure you that we will have ADF&G input.

In regards to currently approved units effecting Staney Creek, I suggest 
that you and I, representatives from your department, and our timber 
people get together prior to finalization of the 1980 logging and road 
building plan for Thorne Bay. I suspect LPK's proposed plan for Thorne 
Bay will be available after the first of the year.

That document, along with the 79-84 unit selections , will ..allow-us . to . 
formulate some site specific measures'and alternatives to mitigate the 
adverse effects of additional canopy removal during this period.

I will keep you informed of any developments concerning Staney and 
suggest you and I get together to set a firm date for the meeting.

Sincerely,

£  yie^rya .

MICHAEL E. NOVY ^
Acting Fish & Wildlife Program Manager

*200-11 (!/»*)
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DEC 1 1  1979

Tfo-. Ernst W. Mueller 

Commissioner 

State of Alaska

Department of Environmental Conservation 
Pouch 0

^Juneau, Alaska 99811

DEPARTMENT CF 
ENVIRONMENTAL CONSERVATION

Dear Commissioner Mueller: . - ..... .... • /

Regional Forester”John'Sandor"has provided additional information to 
help us respond further to .your letter of October 12.

The Regional Forester confirms that the views you believe were 

expressed at the August 24 meeting relative to contacts with State 
officials certainly do not represent Forest Service policy in t h e  * 

Alaska Region. He has discussed the matter further with the Forest 
Supervisor of the Chatham Area and learned there was no intent to 
convey such an impression at that meeting.

Information from the R e g i o n s  Forester indicates his staff agrees 
with you that the rock quarry was poorly located. I'm advised that 
this was not evident at the time of location* and that the location 

was primarily dictated by the lack of available rock elsewhere.

This lack of suitable rock is a fairly common problem.in the 
northern part of Southeast Alaska.

The Regional* Forester has discovered weaknesses that did result in 
lack of proper notification to the State in this case. If; d o n’t 

believe-there has been- a-rommon--er'recurriTig:’feilure7in.this 
regard, -^.'m assured -that fsteps haye *6§eW t&fc&h^o^strefigtherV'--the", 
taanagemem." process to "avoid happenings ~bf this Icind." We do note 

that inter-=agency review of this incident took place on April 28, 
1978 and State of Alaska advice was incorporated into the 
rehabilitation plan that was developed.

Regional Forester Sandor has given the highest priority to the 

protection of anadromous fish streams, and thru the development of 

the Tongass Land Management Plan has taken positive steps to assure 
close coordination with State officials. He and his Forest* 

Supervisors and their respective staffs are anxious to continue to 
work directly with you and other-commissioners. I'ra certain this is 
the most effective way to address and resolve land management
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problems. It is most important that communication lines be kept open 

between his office and yours. I'm pleased with the progress that 
has been made and have confidence that with your good help we'll 
continue to move in the right direction.

Thank you again for calling this matter to our attention.

Sincerely,
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December 13, 1979

Kf. Jrftn Sandor, Regional Forester

T o n g a s  National Forest
U.S. Forest Service

P.O. Bor. 1628

Juneau, Alaska 99802

Dear John:

T ho Durpose of this letter is to brief you on problems we have encountered 

during the course of timber harvt. v activities in the Staney Creek drainage 
on the west coast of Prince of Wales ’siand. After noting the letter from 

the Department of Environmental Conserve, ^ n  to the chief of the Forest >
Service concerning Staney Creek, 1 felt it appropriate to bring you up to 
date on our thoughts.,

Staney  tree* (ADF&S -stream number 103-90-30") is  a relatively wide, slow- 
moving stream lying in a broad southeast-northwest trending valley, and is 
classified as temperature-sensitive. r;'_»nsive clearcutti.ig has taken place $$ 
in this watershed over the last ten to fifteen y-iars. E»r~ segments of thi s f  
timber harvest took place before the development of guidelines for the $

protection of temperature-sensitive streams. Laigc amounts of streamside 
cover v/ere removed from the main stream and its tributaries, further 

increasing the system's vulnerability to high temperature/low water 

conditions. Following the development of temperature-sensitive guidelines 
and their inclusion in the Southeast Alaska Area Guide, some additional 
harvest units .were taken in this drainage. Restrictions on this later timber 
•harvest included limitations on removal of streamside canopy and designation 

of leave strins along portions of the stream!:anks. Wind damage to leave 
strips and the consequent leanup of blowdown and blowdown-susceptible timber 

have, to some extent, limited the effectiveness of these stream-protective 
measures. ‘

Heavy j.;„ spawning pink salmon mortalities were noted in Staney Creek in 

' August, 1977, and again in August of 1979. The 1977 mortality involved an 
•estimated 2,000 fish, and was attributed to high water temperatures coupled 
with low levels of dissolved oxygen. Aerial surveys on August 17, 1979, 
indicated that 10,000 to 15;000 dead unspawned pink salmon w^re present in 

the Tower and intertidal portions of the creek. On-the-ground inspection of 
the creek on the same date revealed temperature and dissolved oxygen 
concentrations to be at critical levels (temperature T7°C, D.0. 3.8-4.0 ppm).
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Investigations conducted on Staney Creek by Department of Environmental 

Conservation and Department of Fish and Game personnel between August 22 and 
29 further documented thc-c conditions, and confirmed that water conditions 
in Staney Creek did not comply with existing State of Alaska water quality 
standards for temperature and dissolved oxygen.

These conditions led us to be concerned about the long-term effects of 

repeated heavy mortalities on the production of pink salmon in the Staney 
Creek system. Consequently, we feel that a reconsideration of proposed 

activities in the Staney Creek watershed may be warranted. The proposed 
harvest units have been laid out using guidelines for the protection of 

temperature-sensitive streams, however, these may not provide protection from 
further degradation, as a considerable portion of the watershed was logged 
without application of the guidelines. We feel that a formal IDT review of 

existing plans for timber harvest in the Staney Creek watershed is warranted. 

This review should include a thorough evaluation of the effects of proposed 

logging, alternatives to the proposed units that would more adequately 

protect the stream, and plans for restoration and rehabilitation of damaged 
pc'tions of the stream. • . . • /

The review of stream protection measures should be c, .rtinued during the 
winter of 1979-1980 to determine if new guidelines are adequate to safeguard 
anadromous fish-producing streams on the west coast of Prince of Wales 

Island. Patterns of salmon mortality in this area indicate that a number of 
systems may have temperature sensitivity problems similar to those w e  have 
encountered with Staney Creek. We believe that it is imperative that this be 
considered before timber harvest in these other drainages have proceeded to 
the extent that they have in Staney Creek.

John, we sincerely appreciate your concern and action on this matter, and 
look forward to continuing work with yoi; on the development of measures to 
protect Alaska Vs fishery resources.

cc: Commissioner Mueller, ADEC 
Richard Logan 

Rick Reed . /
Don Kelly v  •
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Alaska Stale Local Government Relations 
Mailing Address: Box 360 
Anchorage, Alaska 99510 
Telephone 907 277 5637

Dave Harbour 
Regional Director

M a r c h  25, 19 8 1

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p  
A l a s k a  S t a t e  S e n a t e  
R e s o u r c e r  C h a i r p e r s o n  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

Dr. T o m  F i n k ,  o f  t h e  A t l a n t i c  R i c h f i e l d  C o m p a n y  is 
u n a b l e  t o  a t t e n d  t h e  c o m m i t t e e  m e e t i n g  t o d a y  a n d  
t e s t i f y  o n  P r o p o s e d  H a b i t a t  P r o t e c t i o n  R e g u l a t i o n s .  
I n  l i e u  o f  h i s  p r e s e n t a t i o n ,  w e  w i s h  t o  s u b m i t  his 
p r e ^ r e d  c o m m e n t s  a n d  h o p e  t h a t  t h e y  w i l l  b e  u s e f u l  
t o  y o u  a n d  t h e  c o m m i t t e e .



T h o m a s  R. F i n k  

E n v i r o n m e n t a l  C o n s e r v a t i o n  M a n a g e r  

A R C O  A l a s k a ,  Inc.

L a d i e s  a n d  g e n t l e m e n ,  A R C O  A l a s k a ,  I n c . ,  a w h o l l y  o w n e d  
s u b s i d i a r y  o f  t h e  A t l a n t i c  R i c h f i e l d  C o m p a n y ,  w i s h e s  to 

t h a n k  t h i s  C o m m i t t e e  f o r  an o p p o r t u n i t y  to c o m m e n t  on 

p r o p o s e d  r e g u l a t i o n s  g o v e r n i n g  f i s h  a n d  g a m e  h a b i t a t  
p r o t e c t  i o n .

As an oil a n d  g a s  p r o d u c e r  in t h e  S t a t e  of A l a s k a ,  A R C O  
r e c o g n i z e s  t h e  i m p o r t a n c e  of p r o t e c t i o n  f o r  f i s h  and g a m e  
h a b i t a t  t h a t  is c r i t i c a l  to t h e  s t a t e .  Any p r o p o s e d  i n­

d u s t r i a l  a c t i v i t i e s  n e e d  to be c a r e f u l l y  e x a m i n e d ,  w i t h  
d u e  c o n s i d e r a t i o n  to all t h e  n a t u r a l  r e s o u r c e s  t h a t  m a y  
b e  a f f e c t e d  by s u c h  p l a n s .

W e  b e l i e v e  t h e  e x i s t i n g  s y s t e m  e m p l o y e d  by t h e  S t a t e  of 

A l a s k a  f o r  oil a n d  g a s  r e l a t e d  e x p l o r a t i o n  and d e v e l o p m e n t  

a c t i v i t i e s  i n c l u d e s  c a r e f u l  s c r u t i n y  by t h e  A l a s k a  D e p a r t­
m e n t  o f  F i s h  and G a m e .  T h e  A l a s k a  D e p a r t m e n t  of F i s h  and 
G a m e  r e v i e w s  and c o m m e n t s  on p e r m i t  a p p l i c a t i o n s  b e f o r e  
t h e  A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s .  T h i s  a l l o w s  
f o r  a d e c i s i o n  m a k i n g  p r o c e s s  w h i c h  a c c o u n t s  f o r  f i s h  and 

g a m e  c o n s i d e r a t i o n s  a l o n g  w i t h  o t h ^  c o n c e r n s .  A c a r e f u l  
b a l a n c i n g  of all n a t u r a l  r e s o u r c e  e l e m e n t s  c a n  '■hereby 
t a k e  p l a c e .  T h i s  p e r m i t  r e v i e w  p r o c e s s  by t h e  s t a t e  

i n c l u d e s  r e v i e w  by o t h e r  r e g u l a t o r y  a g e n c i e s ,  r e s u l t i n g  
in p e r m i t t a b l e  a c t i v i t i e s  w n i c h  a r e  c o n s i s t e n t  w i t h  s t a t e  
p o l i c y .  T h e  p e r m i t  a p p l i c a n t  r e c e i v e s  a_ p e r m i t  w h i c h  is 
a s s u r e d  t o  be a c c e p t a b l e  to all a g e n c i e s .

W e  r e c o g n i z e  t h a t  t h e  C o m m i s s i o n e r  of F i s h  a n d  G a m e  a n d  
t h e  B o a r d s  o f  F i s h e r i e s  and G a m e  h a v e  not y e t  r e v i e w e d  nor 

a p p r o v e d  t h e s e  r e g u l a t i o n s .  H o w e v e r ,  w e  feel t h a t  w e  m u s t  
u s e  e v e r y  f o r u m  a v a i l a b l e  to c o m m e n t  on t h e s e  p r o p o s a l s .

W e  f e e l  t h a t  t h i s  C o m m i t t e e  and the Legi s ' i i t u r e  s h o u l d  be 
a w a r e  of w h a t  is b e i n g  p r o p o s e d .

C o n t r a r y  to a s s u r a n c e s  f r o m  t h e  D e p a r t m e n t  of F i s h  and  

G a m e ,  t h e s e  p r o p o s e d  r e g u l a t i o n s  add a n o t h e r  p e r m i t t i n g  
p r o c e d u r e  to a l r e a d y  c o m p l e x  r e g u l a t o r y  m e c h a n i s m s  w h i c h  
p r e s e n t l y  i n c l u d e  f i s h  and g a m e  h a b i t a t  p r o t e c t i o n  

c o n c e r n s .  A " h a b i t a t  p r o t e c t i o n  p e r m i t "  will h a v e  to be 
o b t a i n e d  w h e r e  no s u c h  " p e r m i t "  w a s  r e q u i r e d  b e f o r e .

W h e n  p r o c e d u r e s  a l r e a d y  e x i s t  w h i c h  a d d r e s s  a g i v e n  

c o n c e r n ,  it is r e d u n d a n t ,  w a s t e f u l ,  a n d  u n n e c e s s a r y  to 
i n v e n t  a n o t h e r  m e c h a n i s m .



T h e  A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  is c u r r e n t l y  
t h e  p r i n c i p a l  a g e n c y  t h a t  r e g u l a t e s  oil a n d  gas a c t i v i t i e s  

in A l a s k a .  If t h e  S t a t e  of A l a s k a  l e a s e s  l a n d  f o r  t h e  
p u r p o s e  of e x p l o r i n g  f o r  oil and g a s  r e s o u r c e  p o t e n t i a l ,  
t h e r e  is an o b l i g a t i o n  t h a t  t h i s  r e s o u r c e  b e  d e v e l o p e d  
f o r  t h e  b e n e f i t  of all A l a s k a n s  in an e n v i r o n m e n t a l l y  

s o u n d  m a n n e r .  The D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  h a s  a 
h i s t o r y  of c a r e f u l l y  b a l a n c i n g  a p p a r e n t  c o n f l i c t s  in 
r e s o u r c e  d e v e l o p m e n t  a n d  h a b i t a t  p r o t e c t i o n .  We are 

u n a w a r e  of a n y  s u b s t a n t i v e  o b j e c t i o n s  t o  t h e i r  s t e w a r d ­
s h i p  o f  s t a t e  l a n d s .

If t h e  D e p a r t m e n t  of F i s h  a n d  G a m e  is a l l o w e d  to r e v i e w  
a n d  "e n d o r s e 11 D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  p e r m i t s ,  

t h i s  a u t h o r i t y  w o u l d  c r e a t e  c o n f l i c t  o v e r  c o m p e t i n g  

r e s o u r c e  u s e  t h a t  w a s  s u p p o s e d l y  r e s o l v e d  w h e n  the l a n d  
w a s  l e a s e d  o r i g i n a l l y .  T h i s  m e a n s  an e f f e c t i v e  v e t o  
p o w e r  o v e r  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  p e r m i t s .

A c o n f l i c t  of r e s o u r c e  d e v e l o p m e n t  c o u l d  r e s u l t  in an 
o p e r a t o r  b e i n g  g i v e n  c l e a r a n c e  f o r  a p r o j e c t  on the o n e  

h a n d  b y  t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s ,  and d e n i e d  a 
p e r m i t  to t h e  s a m e  p r o j e c t  by t h e  D e p a r t m e n t  of Fi s h  a n d  

G a m e  on t h e  o t h e r  h a n d .  U n d e r  t h i s  p r o p o s e d  p r o c e s s ,  
t h e r e  w o u l d  be no m e c h a n i s m  f o r  r e s o l u t i o n  of t h i s  d i l e m m a ,  
w h e r e  p r e s e n t l y  th i s  d i l e m m a  d o e ?  not e x i s t .

A R C O  o b j e c t s  to the r e g u l a t i o n s  as p r o p o s e d ,  and r e l i e v e s  
t h a t  t h e  h a b i t a t  p r o t e c t i o n  p r o v i s i o n s  s h o u l d  be r e s t r u c ­

t u r e d  i n t o  g u i d e l i n e s .  T h e  g u i d e l i n e s  w o u l d  h a v e  t h e  f o r c e  

of r e g u l a t i o n ,  y e t  w o u l d  be m o r e  f l e x i b l e  in a p p l y i n g  to 
d i f f e r e n t  a n d  v a r y i n g  c i r c u m s t a n c e s  p r e v a l e n t  f r o m  o n e  
r e g i o n  in A l a s k a  to a n o t h e r .

A t t a c h e d  a r e  s p e c i f i c  w r i t t e n  c o m m e n t s  m a d e  to the D e p a r t ­
m e n t  o f  F i s h  a n d  G a m e  on t h e  p r o p o s e d  h a b i t a t  r e g u l a t i o n s .  
A l t h o u g h  w e  are c o m m e n t i n g  on t h e  p r o p o s e d  r e g u l a t o r y  
l a n g u a g e ,  o u r  so d o i n g  s h o u l d  not be m i s i n t e r p r e t e d  to 

m e a n  t h a t  w e  a g r e e  w i t h  t h e  c o n c e p t  of t h e s e  p r o p o s e d  

r e g u l a t i o n s .  At the v e r y  l e a s t ,  s u c h  r e g u l a t i o n s  s h o u l d  
not be c o n s i d e r e d  unt i l  t h e  u m b r e l l a  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s  a r e  a d o p t e d  and in p l a c e .  To do o t h e r w i s e ,  

m i g h t  c o n f l i c t  w i t h  t h e  p o l i c i e s  of the a d m i n i s t r a t i o n .
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A R C O  A l a s k a ,  Inc, a  w h o l l y  o w n e d  s u b s i d i a r y  o f  A t l a n t i c  
R i c h f i e l d  C o m p a n y ,  w i s h e s  t o  t h a n k  t h e  A l a s k a  B o a r d s  o f  
F i s h e r i e s  a n d  G a m e  a n d  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  for a n  o p p o r t u n i t y  t o  c o m m e n t  o n  p r o p o s e d  r e g u l a t i o n s  
g o v e r n i n g  f i s h  a n d  g a m e  h a b i t a t  p r o t e c t i o n .

A s  a n  o i l  a n d  g a s  p r o d u c e r  i n  t h e  s t a t e  o f  A l a s k a ,  A R C O  
r e c o g n i z e s  t h e  i m p o r t a n c e  o f  p r o t e c t i o n  f o r  f i s h  a n d  g a m e  
h a b i t a t  t h a t  is  c r i t i c a l  t o  t h e  s t a t e .  A n y  p r o p o s e d  
i n d u s t r i a l  a c t i v i t i e s  n e e d  t o  b e  c a r e f u l l y  e x a m i n e d ,  w i t h  
d u e  c o n s i d e r a t i o n  t o  a l l  t h e  n a t u r a l  r e s o u r c e s  t h a t  m a y  be  
a f f e c t e d  b y  s u c h  p l a n s .

W e  b e l i e v e  t h e  e x i s t i n g  s y s t e m  e m p l o y e d  b y  t h e  S t a t e  o f  
A l a s k a  f o r  o i l  a n d  g a s  r e l a t e d  e x p l o r a t i o n  a n d  d e v e l o p m e n t  
a c t i v i t i e s  i n c l u d e s  c a r e f u l  s c r u t i n y  b y  t h e  A l a s k a  D e p a r t­
m e n t  o f  F i s h  a n d  G a m e .  I n c l u s i o n  o f  t h e  A l a s k a  D e p a r t m e n t  
o f  F i s h  a n d  G a m e  i n  r e v i e w  a n d  c o m m e n t  o n  p e r m i t  a p p l i c a ­
t i o n s  b e f o r e  t h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  
a l l o w s  f o r  a d e c i s i o n  m a k i n g  p r o c e s s  w h i c h  a c c o u n t s  f o r  
f i s h  a n d  g a m e  c o n s i d e r a t i o n s  a l o n g  w i t h  o t h e r  c o n c e r n s .  A  
c a r e f u l  b a l a n c i n g  o f  a l l  n a t u r a l  r e s o u r c e  e l e m e n t s  c a n  
t h e r e b y  t a k e  p l a c e .  T h i s  p e r m i t  r e v i e w  p r o c e s s  b y  t h e  
s t a t e  i n c l u d e s  r e v i e w  b y  o t h e r  r e g u l a t o r y  a g e n c i e s , s. e -  
s u l t i n g  i n  p e r m i t t a b l e  a c t i v i t i e s  w h i c h  a r e  c o n s i s t e n t  
w i t h  s t a t e  p o l i c y .  T h e  p e r m i t  a p p l i c a n t  r e c e i v e s  a  p e r m i t  
w h i c h  is a s s u r e d  t o  b e  a c c e p t a b l e  t o  a l l  a g e n c i e s .

C o n t r a r y  t o  a s s u r a n c e s  f r o m  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e ,  t h e s e  p r o p o s e d  r e g u l a t i o n s  a d d  a n o t h e r  p e r m i t t i n g  
p r o c e d u r e  t o  a l r e a d y  c o m p l e x  r e g u l a t o r y  m e c h a n i s m s  w h i c h  
p r e s e n t l y  i n c l u d e  f i s h  a n d  g a m e  h a b i t a t  p r o t e c t i o n  c o n ­
c e r n s .  A  " h a b i t a t  p r o t e c t i o n  p e r m i t "  w i l l  h a v e  t o  b e  
o b t a i n e d  w h e r e  n o  s u c h  " p e r m i t "  w a s  r e q u i r e d  b e f o r e .  W h e n
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p r o c e d u r e s  a l r e a d y  e x i s t  w h i c h  a d d r e s s  a  g i v e n  c o n c e r n ,  it 
i s  r e d u n d a n t ,  w a s t e f u l ,  a n d  u n n e c e s s a r y  t o  i n v e n t  a n o t h e r  
m e c h a n i s m .

T h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  i s  c u r r e n t l y  
t h e  p r i n c i p a l  a g e n c y  t h a t  r e g u l a t e s  o i l  a n d  g a s  a c t i v i t i e s  
i n  A l a s k a .  If t h e  S t a t e  o f  A l a s k a  l e a s e s  l a n d  f o r  t h e  
p u r p o s e  o f  e x p l o r i n g  oil a n d  g a s  r e s o u r c e  p o t e n t i a l ,  t h e r e  
i s  a n  o b l i g a t i o n  t h a t  t h i s  r e s o u r c e  b e  d e v e l o p e d  f o r  t h e  
b e n e f i t  o f  a l l  A l a s k a n s  i n  a n  e n v i r o n m e n t a l l y  s o u n d  m a n n e r .

I f  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  i s  a l l o w e d  t o  r e v i e w  
a n d  "e n d o r s e " D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  p e r m i t s ,  
t h i s  a u t h o r i t y  w o u l d  c r e a t e  c o n f l i c t  o v e r  c o m p e t i n g  r e ­
s o u r c e  u s e  t h a t  w a s  s u p p o s e d l y  r e s o l v e d  w h e n  t h e  l a n d  w a s  
l e a s e d  o r i g i n a l l y .

A  c o n f l i c t  o f  r e s o u r c e  d e v e l o p m e n t  c o u l d  r e s u l t  i n  a n  
o p e r a t o r  b e i n g  g i v e n  c l e a r a n c e  f o r  a p r o i e c t  o n  t h e  o n e  
h a n d  b y  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  a n d  d e n i e d  a 
p e r m i t  u o  t h e  s a m e  p r o j e c t  b y  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  o n  t h e  o t h e r  h a n d .  U n d e r  t h i s  p r o p o s e d  p r o c e s s ,  
t h e r e  w o u l d  b e  n o  m e c h a n i s m  f o r  r e s o l u t i o n  o f  t h i s  d i l e m m a ,  
w h e r e  p r e s e n t l y  t h i s  d i l e m m a  d o e s  n o t  e x i s t .

A R C O  o b j e c t s  t o  t h e  r e g u l a t i o n s  a s  p r o p o s e d ,  ind b e l i e v e s  
t h a t  t h e  h a b i t a t  p r o t e c t i o n  p r o v i s i o n s  s h o u l d  b e  r e­
s t r u c t u r e d  I n t o  g u i d e l i n e s .  T h e  g u i d e l i n e s  w o u l d  h a v e  t h e  
f o r c e  o f  r e g u l a t i o n ,  y e t  w o u l d  b e  m o r e  f l e x i b l e  i n  a p p l y i n g  
t o  d i f f e r e n t  a n d  v a r y i n g  c i r c u m s t a n c e s  p r e v a l e n t  f r o m  o n e  
r e g i o n  i n  A l a s k a  t o  a n o t h e r .

E n c l o s e d  a r e  s p e c i f i c  w r i t t e n  c o m m e n t s  o n  t h e  p r o p o s e d  
h a b i t a t  r e g u l a t i o n s .  A l t h o u g h  w e  a r e  c o m m e n t i n g  o n  t h e  
p r o p o s e d  r e g u l a t o r y  l a n g u a g e ,  o u r  so  d o i n g  s h o u i d  n o t  b e  
m i s i n t e r p r e t e d  t o  m e a n  t h a t  w e  a g r e e  w i t h  t h e  c o n c e p t  o f  
t h e s e  p r o p o s e d  r e g u l a t i o n s .

V e r y  t r u l y  y o u r s ,

C

T. R. F i n k ,  M a n a g e r
E n v i r o n m e n t a l  C o n s e r v a t i o n  D e p a r t m e n t  

t m w

E n c l o s u r e
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5 A A C  9 5 . 0 2 0 : A c t i v i t i e s  i n  S t r e a m s  a n d  R i v e r s  F r e q u e n t e d
b y  F i s h .

T h i s  s e c t i o n  o f  t h e  p r o p o s e d  r e g u l a t i o n s  r e q u i r e s  t h e  s u b­
m i s s i o n  o f  p l a n s  a n d  s p e c i f i c a t i o n s  f o r  r e v i e w  a n d  a p p r o v a l  
b y  t h e  D e p a r t m e n t .  C u r r e n t l y ,  t h e  D e p a r t m e n t  o f  F i s h  a n d  
G a m e  r e v i e w s  p l a n s  f o r  a c t i v i t i e s  i n  nor.ianadromous f i s h  
s t r e a m s ,  a s  p a r t  o f  t h e  o v e r a l l  r e v i e w  a n d  c o m m e n t  p r o c e s s  
f o r  p e r m i t s  a l r e a d y  r e q u i r e d  b y  o t h e r  a g e n c i e s .  T h i s  pro-, 
p o s e d  a p p r o v a l  c o n s t i t u t e s  a p e r m i t  w h i c h  p r e s e n t l y  d o e s  n o t  
e x i s t .  C o n t r a r y  t o  d e c l a r a t i o n s  m a d e  b y  t h e  D e p a r t m e n t ,  
t h i s  p r o p o s e d  p r o c e d u r e  w o u l d  i n t r o d u c e  n u m e r o u s  n e w  p e r m i t s  
f o r  a c t i v i t i e s  t h a t  a r e  a l r e a d y  r e v i e w e d  b y  t h e  D e p a r t m e n t  
t h r o u g h  e x i s t i n g  m e c h a n i s m s .  P r o t e c t i o n  o f  s t r e a m s  f r e­
q u e n t e d  b y  f i s h  i s  a l r e a d y  p r o v i d e d  b y  t h e  e x i s t i n g  m e c h ­
a n i s m s  c f  p e r m i t  p r o c u r e m e n t .  T h e  p h r a s e  " f r e q u e n t e d  b y  
f i s h "  i s  v e r y  b r o a d l y  d e f i n e d ,  s u c h  t h a t  a n  a p p l i c a n t  w o u l d  
n o t  k n o w  b e f o r e h a n d  i f  a s t r e a m  t h a t  m a y  b e  a f f e c t e d  b y  
a c t i v i t i e s  is " f r e q u e n t e d  b y  f i s h "  o r  n o t .  T h e  r e g u l a t i o n  
d o e s  n o t  " i n c r e a s e  t h e  p r e d i c t a b i l i t y  o f  d e p a r t m e n t a l  d e ­
c i s i o n s " ,  n o r  d o e s  i t  " e s t a b l i s h  s t a t e w i d e  c o n s i s t e n c y " ,  n o r  
d o e s  i t  " i n c r e a s e  e f f i c i e n c y  o f  o p e r a t i o n s " ,  n o r  " e l i m i n a t e  
p e r m i t  r e q u i r e m e n t s  f o r  c e r t a i n  a c t i v i t i e s . "  In  f a c t ,  t h i s  
p r o p o s e d  s e c t i o n  e x p a n d s  t h e  n u m b e r  o f  p e r m i t s  r e q u i r e d .

5 A A C  9 5 . 0 2 0 ( 1 ) : T h e  p r o p o s e d  r e g u l a t i o n  i n  t h i s  s u b s e c t i o n
c a l l s  f o r  a p e r m i t  t o  b e  n e e d e d  w h e n  s n o w  a n d  i c e  b r i d g e s  
a r e  t o  b e  u s e d .  C o n s t r u c t i o n  o f  s n o w  a n d  i c e  b r i d g e s  h a v e  
n o  i m p a c t  o n  f i s h  i n  t h e  w i n t e r .  F o r  t h e  p a s t  s e v e r a l  
y e a r s ,  i c e  r o a d s  a n d  b r i d g e s  h a v e  b e e n  b u i l t  f o r  e x p l o r a t i o n ,  
c r o s s i n g s  o n  n u m e r o u s  c r e e k s .  N o  i m p a c t  t o  t h e  f i s h e r i e s  
h a s  b e e n  o b s e r v e d  i n  a n y  o f  t h e s e  i n s t a n c e s .  T h e  D e p a r t m e n t  
p r o p o s e s  t o  r e q u i r e  p e r m i t s  f o r  a c t i v i t i e s  t h a t  h a v e  n o  
b a s i s  o n  f i s h  i m p a c t  m i t i g a t i o n .  T h i s  u n n e c e s s a r y  r e q u i r e­
m e n t  s h o u l d  b e  e l i m i n a t e d .

5 A A C  9 5 . 0 3 0 : A c t i v i t i e s  in o r  A f f e c t i n g  A n a d r o m o u s  F i s h
S t r e a m s .

S u b s e c t i o n  (6) o f  t h i s  p r o p o s e d  r e g u l a t i o n  w o u l d  r e q u i r e  a  
p e r m i t  f o r  c o n s t r u c t i o n  o f  s n o w  r a m p s .  C o n s t r u c t i o n  o f  a 
s n o w  r a m p  d o e s  n o t  i m p a c t  f i s h  i n  a s t r e a m  i n  w i n t e r .  S e e  
c o m m e n t s  o n  5 A A C  9 5 . 0 2 0 ( 1 )  a b o v e .  T h i s  u n n e c e s s a r y  r e ­
q u i r e m e n t  s h o u l d  b e  e l i m i n a t e d .



5 A A C  9 5 . 0 6 0 : H a b i t a t  P r o t e c t i o n  P e r m i t  R e q u i r e d *

T h i s  p r o p o s e d  r e g u l a t i o n  s e t s  a l i m i t  f o r  a " h a b i t a t  p r o t e c­
t i o n  p e r m i t "  a t  a  m a x i m u m  t e r m  o f  f i v e  y e a r s » A  p e r m i t  
t h r o u g h  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  f o r  l e a s e  o p e r­
a t i o n s  a p p r o v e d ,  a s  r e f e r e n c e d  i n  5 A A C  9 5 . 0 6 5 ,  m a y  n o t  b e  
s u b j e c t  t o  t h i s  s h o r t  a  t i m e  l i m i t ,  a s  a  l e a s e  o p e r a t i o n s  
a p p r o v e d  a c t i v i t y  m a y  e x t e n d  b e y o n d  f i v e  y e a r s .  W h e r e  l e a s e  
o p e r a t i o n s  a p p r o v a l  e x t e n d s  b e y o n d  f i v e  y e a r s ,  a  " h a b i t a t  
p r o t e c t i o n  p e r m i t "  s h o u l d  a l s o  b e  e x t e n d e d  f o r  t h 3 s  p e r i o d .

5 A A C  9 5 . 0 6 5 : A d o p t i o n  o f  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e
A u t h o r i z a t i o n s .

This: s e c t i o n  o f  t h e  p r o p o s e d  r e g u l a t i o n s  s t a t e s  t h a t  a 
" h a b i t a t  p r o t e c t i o n  p e r m i t "  n e e d  n o t  b e  s e p a r a t e l y  a p p l i e d  
f o r  i f  t h e  a c t i v i t y  f o r  w h i c h  a  p e r m i t  is r e q u i r e d  u n d e r  5 
A A C  9 5 . 0 4 0 ( b )  o r  (c) i s  a p p r o v e d  u n d e r  a p l a n  o f  o p e r a t i o n s  
a p p r o v a l  t h r o u g h  t h e  D i v i s i o n  o f  M i n e r a l s  a n d  E n e r g y  M a n a g e ­
m e n t .  5 A A C  9 5 . 0 4 0  c o n c e r n s  o n l y  a c t i v i t i e s  i n  S t a t e  o f  
A l a s k a  c r i t i c a l  h a b i t a t  a r e a s ,  s a n c t u a r i e s ,  a n d  r e f u g e s .  
S t o p p i n g  s h o r t  o f  i n c l u d i n g  a d o p t i o n  o f  a l l  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e  a u t h o r i z a t i o n s  f o r  a c t i v i t i e s  i n  t h e  s t a t e ,  
i n c l u d i n g  a c t i v i t i e s  w h i c h  o c c u r  i n  a n a d r o m o u s  f i s h  s t r e a m s  
a n d  a c t i v i t i e s  i n  s t r e a m s  a n d  r i v e r s  f r e q u e n t e d  b y  f i s h  i n  
S e c t i o n s  5 A A C  9 5 . 0 2 0  a n d  9 5 . 0 3 0 ,  e s s e n t i a l l y  c r e a t e s  a 
s e p a r a t e  p e r m i t t i n g  p r o c e s s  f o r  t h o s e  a c t i v i t i e s .  T h e  
D e p a r t m e n t  is c r e a t i n g  m o r e  p e r m i t s  w h e r e  i t  h a s  a g e n u i n e  
o p p o r t u n i t y  t o  e x e r c i s e  r e g u l a t o r y  r e f o r m .  B y  a d o p t i n g  
a u t h o r i z a t i o n s  f o r  a l l  a c t i v i t i e s  r e q u i r i n g  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e  a p p r o v a l ,  t h e  D e p a r t m e n t  w o u l d  s t i l l  " a l l o w  
p u b l i c  c r i t i q u e  o f  p r o c e d u r e s  a n d  s t a n d a r d s  u s e d  i n  i s s u i n g  
p e r m i t s ,  i n c r e a s e  p r e d i c t a b l i t y  o f  d e p a r t m e n t a l  d e c i s i o n s  
i n v o l v i n g  i s s u a n c e  o f  p e r m i t s ,  e s t a b l i s h  s t a t e w i d e  c o n­
s i s t e n c y  i n  t h e  D e p a r t m e n t ' s  h a b i t a t  p r o t e c t i o n  p e r m i t t i n g  
p r o g r a m ,  a v o i d  l i t i g a t i o n  o v e r  m a t t e r s  o f  i n t e r p r e t a t i o n ,  
i n c r e a s e  e f f i c i e n c y  o f  o p e r a t i o n s  a n d  e l i m i n a t e  p e r m i t  
r e q u i r e m e n t s  f o r  c e r t a i n  a c t i v i t i e s . "

I f  " e n d o r s e d " ,  a s  u s e d  i n  5 A A C  9 5 . 0 6 5 ( 2 ) ,  m e a n s  s e p a r a t e  
d e p a r t m e n t a l  a p p r o v a l ,  a c o n f l i c t  m a y  e x i s t  b e t w e e n  t h e  
a g e n c i e s .  E n d o r s e m e n t  w i l l  m o r e  l i k e l y  o c c u r  p r i o r  to  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a u t h o r i z i n g  t h e  a c t i v i t y  
p u r s u a n t  t o  1 1  A A C  65. T h i s  p r o c e d u r e  s h o u l d  b e  c o n t i n u e d .

5 A A C  9 5 . 1 2 0 : A m e n d m e n t s  t o  t h e  P e r m i t .

S e c t i o n  (b) o f  t h e  propose'' r e g u l a t i o n s  s h o u l d  i n c l u d e  a 
c l a u s e ,  w h e r e  i f  t h e  a p p l i c a n t  f o r  a n  a m e n d m e n t  d o e s  n o t  
r e c e i v e  a p p r o v a l  o r  d e n i a l  o f  t h e  a m e n d m e n t  w i t h i n  30 d a y s



a f t e r  s u b m i t t a l  o f  a l l  r e q u i r e d  i n f o r m a t i o n ,  t h e  p r o j e c t  m a y  
p r o c e e d  a s  s e t  f o r t h  i n  t h e  a m e n d m e n t  a p p l i c a t i o n .  I t  is 
i n h e r e n t  t h a t  a n  a p p l i c a n t  f o r  a n  a m e n d m e n t  r e c e i v e  a 
t i m e l y  r e s p o n s e .  A l s o ,  a m e n d m e n t s  s h o u l d  b e  a l l o w e d  t o  b e  
a p p r o v e d  v e r b a l l y  b y  t h e  D e p a r t m e n t ,  w i t h  l a t e r  c o n f i r m a t i o n  
i n  w r i t i n g .

5 A A C  9 5 . 2 0 0 : C u l v e r t  I n s t a l l a t i o n  S t a n d a r d s .

T h e  s t a n d a r d s  i n c l u d e d  f o r  c u l v e r t  v e l o c i t i e s  w o u l d  b e  
a l m o s t  i m p o s s i b l e  t o  a t t a i n ,  a n d  a r e  v e r y  r e s t r i c t i v e  c o m­
p a r e d  t o  c u r r e n t  D e p a r t m e n t  g u i d e l i n e s .  T h e  s t a n d a r d s  a r e  
u n r e a l i s t i c  a n d  a r e  g e n e r a l l y  n o t  a c h i e v a b l e  o n  t h e  N o r t h  
S l o p e .  G r o u p s  I I  a n d  V  i n  t h e  t a b l e  o n  p a g e  15  a r e  s p e c i e s  
m o s t  p r e v a l e n t  o n  t h e  N o r t h  S l o p e .  T h e s e  g r o u p s  w o u l d  
r e q u i r e  f o r  a 60 f o o t  l o n g  c u l v e r t ,  a  2 . 3  c f s  v e l o c i t y  a t  a 
Q 2 . 3 3  f l o o d  a n d  a  1 . 6  c f s  v e l o c i t y  a t  n o r m a l  s u m m e r  fl o w s .  
C o m p a r i n g  t h e s e  p r o p o s e d  v a l u e s  t o  c u r r e n t  D e p a r t m e n t  o f  
F i s h  a n d  G a m e  g u i d e l i n e s ,  s h o w s  t h a t  c u l v e r t s  w o u l d  r e q u i r e
4 c f s  a t  Q5 d i s c h a r g e .

L i t e r a l  i m p l e m e n t a t i o n  o f  t h e s e  p r o p o s e d  r e g u l a t i o n s  in 
s t r e a m s  w h i c h  m a y  n a t u r a l l y  e x c e e d  t h e s e  v e l o c i t i e s ,  m a k e s  
t h e s e  s t a n d a r d s  u n r e a l i s t i c .  T h e  v e l o c i t i e s  p r e s e n t e d  o n  
t h e  t a b l e  s h o u l d  b e  u s e d  a s  g u i d e l i n e s  o n l y ,  a n d  e a c h  p r o­
j e c t  i n  a  s t r e a m  s h o u l d  b e  e x a m i n e d  o n  a c a s e  b y  c a s e  b a s i s  
t o  e s t a b l i s h  c r i t e r i a  t a i l o r e d  t o  t h a t  i n s t a n c e ,  a s  is 
c u r r e n t l y  d o n e  b y  t h e  D e p a r t m e n t .

5 A A C  9 5 . 9 9 0 : D e f i n i t i o n s  (8).

A s  s t a t e d  i n  s p e c i f i c  c o m m e n t s  o n  t h e  p r o p o s e d  r e g u l a t i o n s ,  
t h e  d e f i n i t i o n  o f  " f r e q u e n t e d  b y  f i s h "  d o e s  n o t  a l l o w  f o r  
a n y  p r e d i c t a b i l i t y  b y  d e p a r t m e n t a l  d e c i s i o n s  i n v o l v i n g  
i s s u a n c e  o f  p e r m i t s .  T h e  d e f i n i t i o n  d o e s  n o t  h e l p  c l a r i f y  
c o n s i s t e n c y  i n  p e r m i t t i n g  p r o g r a m s ,  n o r  d o e s  i t  n e c e s s a r i l y  
e l i m i n a t e  p e r m i t  r e q u i r e m e n t s  f o r  c e r t a i n  a c t i v i t i e s .  T h e  
d e f i n i t i o n  i s  o v e r l y  b r o a d ,  a n d  s h o w s  n o  g u i d a n c e  f o r  
D e p a r t m e n t  i n v o l v e m e n t .
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S e n a t o r  F a h r e n k a m p  
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S e n a t o r  G i l m a n  
S e n a t o r  M u l c a h y  

S e n a t o r  S t u r g u l e w s k i

M e e t i n g  r e g a r d i n g  p r o p o s e d  A l a s k a  B o a r d s  of F i s h e r i e s  and 

G a m e  and A l a s k a  D e p a r t m e n t  of F i s h  and G a m e  r e g u l a t i o n s  

' g o v e r n i n g  f i s h  and g a m e  h a b i t a t  p r o t e c t i o n .

D i c k  L o g a n , C h i e f  H a b i t a t  P r o t e c t i o n ,  D e p a r t m e n t  of F i s h  and 
Ga m e ,  s t a t e d  the p r o p o s e d  r e g u l a t i o n s  h a v e  b e e n  in the 

d r a f t i n g  s t a g e  for a b o u t  a y e ar.  Th e p r o p o s e d  r e g u l a t i o n s  
a r e  s c h e d u l e d  for p u b l i c  h e a r i n g  in A n c h o r a g e  A p r i l  2nd 
b e f o r e  the B o a r d s  of F i s h e r i e s  and Game.

In r e s p o n s e  to the q u e s t i o n ,  h a v e  you a s k e d  for or r e c e i v e d  

an A t t o r n e y  G e n e r a l ' s  o p i n i o n  on the D e p a r t m e n t ' s  a u t h o r i t y  
to d r a f t  t h e s e  r e g u l a t i o n s ?  Mr. L o g a n , s t a t e d ,  yes, t h ey  
h a v e  r e c e i v e d  a d r a f t  o p i n i o n  w h i c h  s t a t e s  in p o r t  the 

D e p a r t m e n t  has s u c h  a u t h o r i t y  and he will p r o v i d e  the C o m m i t t e e  
w i t h  a c o p y  o f  it.

Mr. L o g a n , s t a t e d  t h e s e  d r a f t  r e g u l a t i o n s  ar e  a p a r t  of the 

r e g u l a t o r y  r e f o r m  e f f o r t .  O n e  b e n e f i t  of I s s u i n g  r e g u l a t i o n s  
t h r o u g h  the B o a r d s  of F i s h e r i e s  a n d  G a m e  is b e c a u s e  t h e s e  

r e g u l a t i o n s  can be r e v i s e d  a n n u a l l y .  Th e D e p a r t m e n t  is a l s o  

t r y i n g  to p r o v i d e  for m u l t i p l e  u s e  via the p e r m i t t i n g  p r o c e s s .

In r e s p o n s e  to the q u e s t i o n ,  w h a t  Is the p e r c e n t a g e  of 

s t r e a m s  that will not r e q u i r e  a p e r m i t ?  Mr. L o g a n , s t a t e d  

vh a t  In the c o a s t a l  a r e a s  100?; of the s t r e a m s  w o u l d  r e q u i r e  
a p e r m i t  b e c a u s e  t h e y  h a v e  or had f i s h  In them. In the 

I n t e r i o r ,  a p e r m i t  w o u l d  be r e q u i r e d  on o n l y  of the

s t r e a m s .  90% of the p l a c e r  m i n e r s  will not n e e d  a p e r m i t .



In r e s p o n s e  to the q u e s t i o n ,  has the a b s e n c e  of r e g u l a t i o n s  

p o s e 1' a n y  p r o b l e m s ?  Mr. L o g a n , s t a t e d  that  w h i l e  t h e r e  h a v e  

b e e n  a f e w  c o m p l a i n t s  d u e  to a l a ck  of u n i f o r m  p o l i c y ,  t h e r e  

h a v e  b ee n no s e r i o u s  p r o b l e m s .

J i m  C l a r k , A l a s k a  L o g g e r s  A s s o c i a t i o n  and Bob L o e s c h e r,

R e s o u r c e  D i r e c t o r ,  S e a l a s k a  C o r p o r a t i o n  w e r e  the next to 
t e s t i f y .  M r . C l a r k , s t a t e d  t h a t  th e p r o p o s e d  r e g u l a t i o n s  

a r e  not n e e d e d  b e c a u s e  t h e y  a r e  a c l a s s i c  e x a m p l e  of the 

t h e o r y  " if  it a i n ' t  b r o k e  d o n ' t  fix it." T h e  d r a f t  r e g u l a t i o n s  
go well b e y o n d  th e a u t h o r i t y  g r a n t e d  to to the D e p a r t m e n t  by 

the l e g i s l a t u r e  a nd  w o u l d  r e q u i r e  co un tl e s s ,  n e w  s t a t e  e m p l o y e e s  

to a d m i n i s t e r .  He s u g g e s t e d  t h a t  the p r o p o s e d  r e g u l a t i o n s  
s h o u l d  be h el d in a b e y a n c e  p e n d i n g  the c o m p l e t i o n  of the 

G o v e r n o r ' s  R e g u l a t o r y  R e f o r m  S t u d y  c u r r e n t l y  u n d e r w a y .  Th e 
p r o p o s e d  r e g u l a t i o n s  ar e  an a t t e m p t  to s t a n d a r d i z e  f i s h  an d 

g a m e  h a b i t a t  p o l i c i e s  f or  w h i c h  no r e g u l a t i o n s  p r e s e n t l y  
e x i s t .  P r e s e n t l y  h a b i t a t  p r o b l e m s  or p o l i c i e s  a r e  r e s o l v e d  

w i t h  d e p a r t m e n t  b i o l o g i s t s  on s i t e  s p e c i f i c  b a s i s .  It is 

i m p r a c t i c a l  to w r i t e  p r e s c r i p t i v e  r e g u l a t i o n s  to c o v e r  all 
h a b i t a t  c o n f l i c t s .

Mr. L o e s c h e r , s t a t e d  th at  he w o u l d  like to see the • r e g u 1 a t i o n s  

he l d up unti l the  q u e s t i o n  of w h e t h e r  the D e p a r t m e n t  or the 

B o a r d s  h a v e  the s t a t u t o r y  a u t h o r i t y  to d r a f t  t h e s e  r e g u l a t i o n s .
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B e f o r e  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  
T h u r s d a y ,  M a r c h  26, 1981, 1 0 : 0 0  am.

RE: A l a s k a  D ept, of F i s h  a n d  G a m e  H a b i t a t  R e g u l a t i o n s

M y  n a m e  is J i m  S t r a t t o n .  I am t h e  E x e c u t i v e  D i r e c t o r  

of t h e  S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l ,  Inc. W e ’d 

l i k e  to t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  to a p p e a r  b e f o r e  you 

t o d a y  a n d  s p e a k  to t h e s e  h a b i t a t  r e g u l a t i o n s .  W e  a p p r e c i a t e  

you r u n n i n g  l a t e  y e s t e r d a y ,  you q u a d r u p l e d  o u r  t i m e  to 

get p r e p a r e d .  W e  f o u n d  o u t  a b o u t  t h i s  h e a r i n g  y e s t e r d a y  

at 9:00. Also, M a d a m  C h a i r m a n ,  y o u  p o i n t e d  out to F i s h  

and G a m e  y e s t e r d a y  t h a t  t h e y  h a v e  s c h e d u l e d  t h e i r  p u b l i c  

h e a r i n g  in A n c h o r a g e  at t h e  s a m e  t i m e  as the M i n e r s ’

C o n f e r e n c e  in F a i r b a n k s .  T h i s  h e a r i n g  w a s  s c h e d u l e d  at the 

s a m e  t i m e  as t h e  B o a r d  of F i s h  and G a m e  m e e t i n g  in A n c h o r a g e .  

T h a t  is w h y  t h e r e  a r e  not m o r e  f i s h e r m e n  h e r e  today.

W e  s u p p o r t  F i s h  a n d  G a m e  in t h e i r  r e g u l a t i o n  p r o ­

m u l g a t i n g  role. T h e s e  r e g u l a t i o n s ,  w h i l e  t h e y  m a y  b e  a 

b u r d e n  f o r  o n e  i n d u s t r y ,  a r e  v i tal to  t h e  s u r v i v a l  of 

s e v e r a l  o t h e r s .  It is s o m e t h i n g  w e  h a v e  n e e d e d  for a l o n g  

time. T h e y  a r e n ’t b u r d e n s o m e  - t h e y  a r e  m e r e l y  a s k i n g  t h a t  

a c t i v i t i e s  that a f f e c t  a n a d r o m o u s  fisli s t r e a m s  be c l e a r e d  

w i t h  F i s h  and G a m e  t h r o u g h  the p e r m i t  p r o c e s s  so t h e y  c a n  

g i v e  t h e i r  i n p u t  on m i t i g a t i n g  m e a s u r e s  to p r o t e c t  a n a d r o­

m o u s  f i s h  and to w e e d  out the p r o j e c t s  th a t  a r e  t o t a l l y  

d e s t r u c t i v e .  W e  a g r e e  w i t h  t h e  o t h e r  s p e a k e r s  t h a t  t h e s e  

r e g u l a t i o n s  a r e n ' t  p e r f e c t .  B u t  they can b e  c h a n g e d  at 

t h e  p u b l i c  h e a r i n g  ne x t  w e e k  a n d  t h r o u g h  y e a r l y  r e v i e w s  by 

the B o a r d  of Fish. As f o r  t h e  a u t h o r i t y  —  t h a t ' s  not u p  

to u s  o r  J i m  C l a r k ,  i t ' s  t h e  A t t o r n e y  G e n e r a l ' s  d e t e r m i n a t i o n .

T i m e s  h a v e  c h a n g e d .  In y e a r s  g o n e  by, t h e r e  w a s  

e n o u g h  '.Land b a s e  t o  go  a r o und. B u t  , l i k e  w h a t  h a s  h a p p e n e d  

to t h e  r e s t  of t h e  c o u n t r y ,  A l a s k a  is s h r i n k i n g .  T h e  c o m ­

p e t i t i o n  for t h e  l a n d  u s e  is e x p a n d i n g .  N o t  o n l y  b e t w e e n



commercia.il, f i s h e r i e s ,  l o g g e r s  a n d  m i n e r s ,  b u t  s p o r t f i s h i n g ^  s u b s i s t e n c e  

f i s h i n g ,  p r i m i t i v e  r e c r e a t i o n  a n d  not so  p r i m i t i v e  tours. T h e y  all 

h a v e  a s t a k e  in t h e  land, but, u n t i l  now, s e v e r a l  of t h e s e  u s e s  h a v e  

b e e n  s l i g h t e d  f o r  t h e  s h o r t  t e r m  b e n e f i t  o f  o t h e r s .

T h e s e  f i s h e r i e s  p r o t e c t i o n  r e g u l a t i o n s  are a i m e d  at p r o t e c t i n g  

t h e  f i s h e r i e s  th a t  a r e  left. E v e r y  l o g g i n g  o p e r a t i o n  a n d  e v e r y  m i n i n g  

o p e r a t i o n  l\as an i m p a c t .  W h i l e  s o m e  of t h e s e  i m p a c t s  are small, t h e y  

all add u p  to a s e r i o u s  d e p l e t i o n  of t h e  s t o c k s .  T h e s e  r e g u l a t i o n s  

a r e  e ^ e n t i a l  for t h e  p r o t e c t i o n  of t h e  f i s h i n g  i n d u s t r i e s .  T h e y  are 

not m e a n t  to s h u t  d o w n  any l o g g e r s  o r  m i n e r s .  W e  a r e n ' t  a g a i n s t  l o gging, 

h o w e v e r  w e  w a n t  l o g g i n g  d o n e  in s u c h  a m a n n e r  that it d o e s n ' t  ^rel^)havoc 

on t h e  o t h e r  r e s o u r c e s .  T h e s e  r e g u l a t i o n s  a r e  i n s u r a n c e  a g a i n s t  any 

a c t i v i t y  d e s t r o y i n g  v a l u a b l e  h a b i t a t .  W i t h o u t  them, t h e  l o g g e r s  and 

m i n e r s  w i l l  c o n t i n u e  to d e s t r o y  h a b i t a t  and the f i s h i n g  i n d u s t r y  w i l l  

c o n t i n u e  to g e t  t h e  shaft.

W e  a r e  c o n c e r n e d  a b o u t  t h e  l o g g e r s’ a r g u m e n t s  that g i v e n  t h e  s t a n d a r d s  

and g u i d e l i n e s ,  let t h e m  f i g u r e  o u t  a w a y  to m e e t  them. T h i s  is u n r e a l i s t i  

It ' s  l i k e  a s k i n g  t h e  fox to d e s i g n  t h e  s e c u r i t y  s y s t e m  for t h e  c h i c k e n  

ho u s e .  N o t  o n l y  d o  th e y  la c k  the e x p e r t i s e ,  t h e y  d o n ' t  care. F i s h  

and G a m e  e x p e r t s  k n o w  w h a t  is n e e d e d  for a n a d r o m o u s  fi s h  p r o t e c t i o n  

and p a s s a g e .  By d e v e l o p i n g  a li s t  of p r e s c r i p t i v e  m e t h o d s ,  t h e  g u y  

on the D - 9  m a k i n g  t h e  r o a d  w i l l  k n o w  e x a c t l y  w h a t  to do to p r o t e c t  t h e  

f i s h e r i e s  i n s t e a d  of m a k i n g  an u n e d u c a t e d  g u e s s .  He k n o w s  h o w  to m a k e  

roads, b u t  h e  d o e s n ' t  n e c e s s a r i l y  k n o w  h o w  to p r o t e c t  fish. W i t h  

t h e s e  r e g u l a t i o n s ,  F i s h  and G a m e  is i n s u r i n g  th a t  h a b i t a t  w i l l  be  

p r o t e c t e d .  A n d  .just e x a c t l y  w h a t  r e g u l a t i o n s  do t h e  l o g g e r s  f o l l o w  

n o w ?  T h e y  r e a l l y  a r e n ' t  t h a t  r e g u l a t e d .  T h e  F o r e s t  P r a c t i c e s  Act 

(*Lype of a c o o k b o o ^ a n d  B e st M a n a g e m e n t  P r a c t i c e s  a r e  n o t h i n g  m o r e  t h a n  

a s u g g e s t i o n  list of h o w  to do  it-^\ As J i m  C l a r k  s a i d  y e s t e r d a y ,  "You 

c a n ' t  m a n a g e  r e s o u r c e s  w i t h  a c o o k b o o k . "  T h e r e  a r e  no m a n d a t o r y  BMPs, 

no  m o n i t o r i n g ,  no e n f o r c e m e n t  " t h e r e  is n o t h i n g  to e n f o r c e  in the 

F o r e s t  P r a c t i c e s  Act. I w o u l d  b e  s c a r e d  to p l a c e  t h e s e  r e g u l a t i o n s  

and , as such, t h e  f u t u r e  of A l a s k a ' s  s p o r t  and c o m m e r c i a l  f i s h e r i e s  

in t o  t h i s  d o c u m e n t .

L e t ' s  l o o k  at t h e  f i s h i n g  i n d u s t r y  —  j u s t  h o w  i m p o r t a n t  is it?

- I t  is t h e  l a r g e s t  p r i v a t e  e m p l o y e r  in A l a s k a .

- I t  is a r e n e w a b l e  r e s o u r c e .  O l d  g r o w t h  f o r e s t s  are not r e n e w a b l e  
b e c a u s e  t h e  F o r e s t  M a n a g e r s  a r e  not l e t t i n g  t h e m  g r o w  b a c k  l o n g  
e n o u g h ,  m i n i n g  d e f i n a t e l y  is not r e n e w a b l e .

- T h e r e  a r e  1 7 1 , 2 8 1  s p o r t  f i s h i n g  l i c e n s e s  i s s u e d  in t h i s  s t a t e



a c c o r d i n g  t o  t h e  A l a s k a  D e p a r t m e n t of R e v e n u e .  T h e y  g e n e r a t e  
$ 1 , 4 0 0 , 7 4 7 . 7 5  p e r  y e a r  in frf i s h i n g ^ o'n'l'Vl 1 i n c e n s e  r e v e n u e s ,  not 
c o u n t i n g  p o l e s ,  reels, b e e r ,  t r a n s p o r t a t i o n ,  l o d g i n g ,  g u i d e  fees.

T h e s e  r e g u l a t i o n s  a r e  a i m e d  at p r o t e c t i n g  t h e  s t o c k  th a t  c o m e  w i t h  

h a v i n g  t h e  b e s t  f i s h i n g  in t h e  w o r l d  f o r  s p o r t  f i s h e r s  a n d  s u b s i s t e n c e  

u s e r s  also. W h e n  t h e  oil is d e p l e t e d ,  the h a r d  r o c k  all m i n e d ,  t h e  

f o r e s t  t u r n e d  i n t o  m o n o c u l t u r e  ... f i s h i n g  w i l l  b e  t h e  b r e a d  a n d  b u t t e r  

of A l a s k a  and w e ' d  b e t t e r  s t a r t  p r o t e c t i n g  it now.

I ' m  n o t  s u r e  w h a t  t h e  e n d  p r o d u c t  of t h i s  h e a r i n g  is s u p p o s e d  to 

be. I ' m  u n a w a r e  of any r e s o l u t i o n  or b i l l  c u r r e n t l y  in t h e  h o p p e r  r e­

l a t i n g  to t h e s e  r e g u l a t i o n s .  B u t  if a n y t h i n g  is d e v e l o p e d ,  it s h o u l d  

b e  in t o t a l  s u p p o r t  of D i c k  L o g a n ,  F i s h  and G a m e  a n d  t h e s e  r e g u l a t i o n s .

I c a n ' t  i m a g i n e  t h i s  c o m m i t t e e  g i v i n g  a w a y  the r e n e w a b l e  f i s h e r i e s  

i n d u s t r y  of t h i s  s t a t e  for the s h o r t  t e r m  p r o f i t  o f  a f e w  m i n e r s  and 

t h e  c o n v e n i e n c e  in t h e  p e r m i t t i n g  and m i t i g a t i n g  p r o c e s s  for t h e  lo g g e r s .
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M E M B E R S  P R E S E N T

S e n a t o r  F a h r e n k a m p  

S e n a t o r  F i s c h e r

M e e t i n g  r e g a r d i n g  p r o p o s e d  A l a s k a  B o a r d s  of F i s h e r i e s  and 

G a m e  a nd  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  r e g u l a t i o n s  
g o v e r n i n g  f i s h  a nd  g a m e  h a b i t a t  p r o t e c t i o n .

J . P . T a n g e n , A l a s k a  M i n e r s  A s s o c i o t i o n  , s t a t e d  his m a i n  
o b j e c t i o n s  to the p r o p o s e d  r e g u l a t i o n s  are : (l) t h e y  a r e

l e n g t h y  a n d  d i f f i c u l t  to u n d e r s t a n d ;  (2) t h e y  w e r e  d r a f t e d  
‘w i t h o u t  t a k i n g  int o c o n s i d e r a t i o n  f W  the u s e r  g r o u p s’ a n i l i t y  
to c o m p l y ;  (3) t h e y  w e r e  a p p a r e n t l y  d r a f t e d  w i t h o u t  c o n s i d e r a t i o n  
for the e n g i n e e r i n g  p r o b l e m s  t h e y  wil l c r e a t e ;  ( M  t h e y  
e x c e e d  th e a u t h o r i t y  of e i t h e r  the D e p a r t m e n t  or the B o a r d s ;

(5) t h e y  w e r e  a p p a r e n t l y  w r i t t e n  in ?. v a c u u m  and do not t a k e  
into c o n s i d e r a t i o n  r e g u l a t i o n s  of o t h e r  a g e n c i e s ;  (6) t h e r e  
is no n e e d  to e x t e n d ,  e x p a n d  or e n h a n c e  the a u t h o r i t y  of the 

D e p a r t m e n t ;  and, (7) the D e p a r t m e n t  is n ot  p r e p a r e d  to 

p o l i c e  o r  e n f o r c e  t he  r e g u l a t i o n s  as w r i t t e n .

G e r o n  B r u c e , Sec r e t a r y - T r e a s u r e r , U n i t e d  F i s h e r m e n  of A l a s k a ,  

s t a t e d  tha t the s a l m o n  h a b i t a t  has b e e n  s u f f e r i n g  i n c r e m e n t a l  
l o s s e s  f or  a long time. He s a i d  th at  the q u e s t i o n  has 

a r i s e n  as to the Department's a u t h o r i t y  to w r i t e  t h e s e  r e g u l a t i o n s  

a nd  he b e l i e v e s  t h a t  w h a t  the D e p a r t m e n t  is t r y i n g  to do 
t h r o u g h  t h e s e  r e g u l a t i o n s ,  is o b t a i n  tha t n e e d e d  a u t h o r i t y .
T h e r e  h a v e  b e e n  s a c r i f i c e s  by t he  f i s h e r m e n  to r e b u i l d  the 

s a l m o n  r u n s  t h r o u g h  t a x i n g  t h e m s e l v e s  2 -3 %. T h e s e  f u n d s  a re  
u s e d  to b u i 1d •h a t c h e r  1 e s .

E arl K r y g l e r , A l a s k a  T r o l l e r s  A s s o c i a t i o n ,  s t a t e d  tha t he 

s u p p o r t s  th e d r a f t  r e g u l a t i o n s  b e c a u s e  w i t h o u t  a d e q u a t e  

r e g u l a t i o n s  th at  c a n  b«? rea d a n d  u n d e r s t o o d  t h e r e  will be 

d a m a g e  to the h a b i t a t s .  T h e  d r a f t  r e g u l a t i o n s  t a k e  into 
c o n s i d e r a t i o n  t he  d i f f e r e n c e  o f  t he  v a r i o u s  s t r e a m  s i t e s  in 
th e s ta te .

R o l a n d  S h a n k s , A l a s k a  E n v I o r n m e n t a I  L o b b y ,  s t a t e d  t h a t  the
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D e p a r t m e n t  Is m a n d a t e d  to w r i t e  t h e s e  r e g u l a t i o n s  b e c a u s e  

t h e i r  a u t h o r i t y  is in t he  s t a t e  c o n s t i t u t i o n  an d law. It is 

in e v e r y o n e ' s  be st  i n t e r e s t  to r e s o l v e  th e  h a b i t a t  p r o b l e m s  
as f a s t  as p o s s  i ble.

J i m  S t r a t t o n , S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l ,  s t a t e d  

tha t the p e r m i t t i n g  s y s t e m  in the d r a f t  r e g u l a t i o n s  is 
i m p o r t a n t  to e l i m i n a t e  the p o t e n t i a l l y  d a m a g i n g  p r o j e c t s .  
T h e  p r o p o s e d  r e g u l a t i o n s  i n s u r e  th at  the  h a b i t a t s  will be 
p r o t e c t e d .



o r  C6 UNB CL
H .  t M O N A Q L e

n. c.floeearfcON deos-i&eij
r .  o .  i -a s t a 'j o h
J .  to. f jW AD LC V  
W IL L IA M  O .  R U G D V  
L. es. J A C O B S O N  
M I C H A E L  T. T h O m a S  
JAMES r. C IA R K  
P A U L  M. M O r r M A N  
J .  P. T A N G  CN 
D. E L I Z A B E T H  C U A D R A  
H A R O L D  C. S N O W ,  J R .
P A M E L A  L .  r i N L C Y

J U K E A U  O F F I C E
210 rC R R T  WAV, 2n? T l OOR  

P O S T  o r n c c  B O X  1211 
J U N E A U .  A L A S K A  0 0 6 0 2  
P H O N E  (0071 5 6 6 - 3 3 4 0  

C A B L E  R O M t A  
T E L E X :  O J t * < 5 - 3 7 6

R o b e r t s o n , M o n a g l e , E a s t a t j g h  &  B r a d l e y
A P R O r c S S l O N A L  C O R P O R A T IO N

.A t t o j u c e y s  a t  L a w
P O S T  o r n c c  B OX  1211 

J U N E A U  A L A S K A  0 0 6 0 2

Mar.ch 25, 1 9 8 1

" O B t U T  O. O A R  
l c r o y  a .  « » « «  

l. o- pc»
e. n. «'<

C a r l  w . W I N N

a x c h o r a g e  o r n c
« O I  W C  T  r i R K  S U I T E  s  

A L A S n A  m u t u a l  d a n k  D L L  
R O S T  O r r i C E  B O X  G  

‘ N C H O B A O t .  A L A S K A  O O ?  
R M O N C  10071 t 7 ; - O B  

C A Q L C  R O M  
T E L O C  0 0 0 - 7 6 -0 1

T h e  H o n o r a b l e  B e t t y e  F a h r e n k a m p

C h a i r m a n  S e n a t e  N a t u r a l  R e s o u r c e s  C o m m i t t e e
P o u c h  V
Ju n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  F a h r e n k a m p :

T h i s  is w r i t t e n  i n  b e h a l f  o f  t h e  A l a s k a  L o g g e r s '  

A s s o c i a t i o n  (ALA) a n d  S e a l a s k a  C o r p o r a t ' o n .  V7e r e c o m m e n d  
t h a t  y o u  c o n s i d e r  m a k i n g  c e r t a i n  c h a n g e s  t o  t h e  A l a s k a  
F o r e s t  P r a c t i c e s  A c t  a n d  t h e  a u t h o r i t y  o f  t h e  A l a s k a  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  ( A D F & G )  u n d e r  A S  1 6 - 0 5 . 8 7 0 .  T h e  
p r o p o s e d  c h a n g e s  w o u l d  e f f e c t  t h e  r e g u l a t i o n  o f  t i m b e r  
h a r v e s t ,  a c t i v i t i e s  u p l a n d  o f  t h e  n a t u r a l  f l o w  a n d  b e d s  o f  
s t r e a m s ,  l a k e s  a n d  r i v e r s i

T h e  i s s u e  a r i s e s  a s  a r e s u l t  o f  A D F & G ' s  o n - g o i n g  
a t t e m p t  t o  p r o m u l g a t e  h a b i t a t  r e g u l a t i o n s ,  w h i c h  a r e  
p r e s e n t l y  i n  d r a f t .  T h e s e  r e g u l a t i o n s  w o u l d  r e q u i r e  a  
h a b i t a t  p e r m i t  f o r  a . t i v i t i .  a l o n g  t h e  s h o r e l i n e  o f ,  a n d  
w i t h i n  t h e  f l o o d  p l a i n  o f ,  r i v e r s ,  l a k e s  a n d  s t r e a m s  
f r e q u e n t e d  b y  f i s h  as w e l l  a s  t h e  t r i b u t a r i e s  o f  s u c h  
s t r e a m s .  In  a t t e m p t i n g  t o  r e g u l a t e  t r i b u t a r i e s  a n d  r i p a r i a n  
l a n d  u p l a n d  o f  " t h e  n a t u r a l -  f l o w  o r  b e d "  o f  " s p e c i f i e d "  
s t r e a m s ,  l a k e s  a n d  r i v e r s ,  A D F & G  is e x c e e d i n g  i t s  a u t h o r i t y
u n d e r  t h e  law.

, • *

A D F & G 's a u t h o r i t y  t o  r e g u l a t e  t i m b e r  h a r v e s t  o r  
o t h e r  a c t i v i t i e s  i s  l i m i t e d  t o  t h a t  s e t  f o r t h  A S  
1 8 . 0 5 . 3 7 0 ( b )  w h i c h  p r o v i d e s  a s  f o l l o w s :

" I f  a p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  d e s i r e s  t o  
c o n s t r u c t  a h y d r a u l i c  p r o j e c t  o r  u s e ,  d i v e r t ,  

o b s t r u c t ,  p o l l u t e ,  o r  c h a n g e  t h e  n a t u r a l  f l o w  o r  
b e d  o f  a s p e c i f i e d  r i v e r ,  l a k e  o r  s t r e a m ,  o r  t o  u s e  
w h e e l s ,  t r a c k e d ,  o r  e x c a v a t i n g  e q u i p m e n t  o r  l o g  
d r a g g i n g  e q u i p m e n t  i n  t h e  b e d  o f  a s p e c i f i e d  r i v e r ,  
l a k e ,  o r  stream,, t h e  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
s h a l l  n o t i f y  t h e  c o m m i s s i o n e r  o f  t h i s  i n t e n t i o n  
b e f o r e  t h e  b e g i n n i n g  o f  t h e  c o n s t r u c t i o n  o r  u s e . "
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A s  c a n  b e  s e e n ,  A D F & G ' s  a u t h o r i t y  i s  l i m i t e d  t o  s t r e a m s  

s p e c i f i e d  u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) .  T h e r e  i s  n o  a u t h o r i t y  t o  
r e g u l a t e  t r i b u t a r i e s  o f  a s p e c i f i e d  r i v e r ,  l a k e  o r  s t r e a m ;  
n o r ,  e x c e p t  i n  l i m i t e d  c i r c u m s t a n c e s  i s  t h e r e  a u t h o r i t y  t o  

r e g u l a t e  s t r e a m s  " f r e q u e n t e d  b y  f i s h "  a s  A D F & G  i s  s e e k i n g  t o  

do. A D F & G ' s  a u t h o r i t y  i s  f u r t h e r  l i m i t e d  t o  s i t u a t i o n s  
w h e r e  a  p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  " d e s i r e s "  t o  " u s e ,  

d i v e r t ,  o b s t r u c t ,  p o l l u t e  o r  c h a n g e "  t h e  " n a t u r a l  f l o w  o r  
b e d "  o f  a " s p e c i f i e d  r i v e r ,  lake, o r  s t r e a m .  " A s  c a n  b e  
s e e n ,  n o  a u t h o r i t y  w h a t s o e v e r  h a s  b e e n  g i v e n  t o  A D F & G  t o  

r e g u l a t e  u p l a n d  o f  t h e  " n a t u r a l  f l o w  o r  b e d "  o f  a s p e c i f i e d  
r i v e r ,  l a k e  o r  s t r e a m .

N o t  o n l y  d o  t h e s e  r e g u l a t i o n s  e x c e e d  t h e  a u t h o r i t y  
o f  t h e  S t a t u t e  u p o n  w h i c h  t h e y  a r e  b a s e d ,  t h e y  a r e  i n  d i r e c t  
c o n f l i c t  w i t h  t h e  d i r e c t i o n  s e t  f o r  S t a t e  m a n a g e m e n t  o f  

f o r e s t  p r a c t i c e s  d e s i g n e d  b y  t h e  L e g i s l a t u r e  i n  t h e  F o r e s t  
P r a c t i c e s  $'-t. T h e  A l a s k a  L e g i s l a t u r e  s p e c i f i c a l l y  r e j e c t e d  
t h e  p r i o r  a p p r o v a l  s y s t e m  o r i g i n a l l y  p r o p o s e d  f o r  F o r r s t  

P r a c t i c e s  A c t  i n  f a v o r  o f  a n o t i f i c a t i o n  s y s t e m .  I n  o t h e r  
w o r d s ,  u n d e r  t h e  L e g i s l a t u r e ' s  a p p r o a c h ,  a n  o p e r a  c o r  s i m p l y  
h a s  t o  n o t i f y  D N R  3 0  d a y s  i n  a d v a n c e  o f  h i s  o r  h e r  o p e r a ­

t i o n s  i n  o r d e r  t o  u n d e r t a k e  t h e m .  U n d e r  t h e  h a b i t a t  
r e g u l a t i o n s ,  a h a b i t a t  p e r m i t  w i l l  b e  r e q u i r e d  o f  a n  
o p e r a t o r  w h e n  h e  o r  s h e  s e e k s  t o  h a r v e s t  t i m b e r  i n  S o u t h e a s t  
A l a s k a ,  s i n c e  s o  m u c h  o f  t h i s  a r e a  is  w i t h i n  t h e  f l o o d  
p l a i n .  T h i s  h a b i t a t  p e r m i t  r e q u i r e s  p r i o r  a p p r o v a l  b y  A D F & g  
b e f o r e  o p e r a t i o n s  c a n  b e g i n .  A c c o r d i n g l y ,  c o n t r a r y  t o  t h e  

5 n t e n t  o f  t h e  L e g i s l a t u r e  t o  c r e a t e  a n o t i f i c a t i o n  s y s t e m  i n  
t h e  A l a s k a  F o r e s t  P r a c t i c e s  Act, A D F & G ,  t h r o u g h  i t s  r e g u l a ­
t o r y  a u t h o r i t y  a l o n e ,  i s  c r e a t i n g  a p r i o r  a p p r o v a l  s y s t e m .

W e  a c c e p t  t h e  p r o p o s i t i o n  t h a t  A D F & G  s h o u l d  h a v e  
a u t h o r i t y  t o  p r o t e c t  f i s h  a n d  g a m e  f r o m  p r o b l e m s  w h i c h  m a y  

b e  c a u s e d  b y  t i m b e r  h a r v e s t  a c t i v i t i e s .  U s i n g  a p r o f e s ­
s i o n a l  m a n a g e m e n t  a p p r o a c h ,  w h i c h  m a x i m i z e s  u s e  o f  t h e  
e x p e r t i s e  o f  o u r  o p e r a t o r s ,  A D F & G ' s b i o l o g i s t s  a n d  o t h e r  
e x p e r t s ,  w e  h a v e  d o n e  a g o o d  j o b  o f  r e s o u r c e  p r o t e c t i o n .

W h a t  w e  o b j e c t  t o  is t h e  c h a n g e  i n  m a n a g e m e n t  
d i r e c t i o n  w h i c h  t h e  h a b i t a t  ’r e g u l a t i o n s  r e f l e c t s .  F o r  
r e a s o n s  w h i c h  w e  d o  n o t  u n d e r s t a n d ,  A D F & G  i s  s e e k i n g  t o  m o v e  
t o  a h i g h l y  p r e s c r i p t i v e  a p p r o a c h  d e s i g n e d  t o  s p e l l  o u t  i n  

c o o k b o o k - f a s h i o n ,  h o w  e a c h  a s p e c t  o f  i n u u s t r i a l  a c t i v i t i e s  
s h o u l d  t a k e  p l a c e  o n  l a n d s  e x t e n d i n g  t o  t h e  f l o o d  p l a i n .  vje 

o b j e c t  t o  t h i s  c h a n g e  a n d  t o  t h e  u n n e c e s s a r y  b u r e a u c r a t i c
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r e q u i r e m e n t  t h a t  w e  o b t a i n  a h a b i t a t  p e r m i t  f r o m  A D F & G  f o r  
e a c h  a s p e c t  o f  o u r  o p e r a t i o n s .  S u c h  a n  a p p r o a c h  b y  A D F & G  

r u n s  d i r e c t l y  c o u n t e r  t o  t h e  G o v e r n o r ' s  r e g u l a t o r y  r e f o r m  
e f f o r t .  A D F & G  l a c k s  t h e  f u n d s  a n d  p e r s o n n e l  t o  c a r r y  o u t  
t h i s  p r o g r a m  i n  a n  e x p e d i t i o u s  m a n n e r  a n d  t h e r e f o r e  t h e  

f o r m a l  p e r m i t  p r o c e s s  w i l l  c a u s e  d e l a y s  t o  o u r s  a n d  o t h e r  
i n d u s t r i e s ,  w i t h  n o  b e n e f i t  t o  t h e  e n v i r o n m e n t .

I t  h a s  b e e n  a c a r d i n a l  p r i n c i p l e  o f  t h e  A L A  t o  
c r e a t e  o n e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  s u c h  t h a t  a n  

o p e r a t o r  w i l l  h a v e  t o  l o o k  a t  o n l y  o n e  s e t  o f  r e g u l a t i o n s  t o  
k n o w  w h a t  is  r e q u i r e d  o f  h i m  o r  h e r .  D N R  a n d  D E C  h a v e  
c o o p e r a t e d  w i t h  us i n  t h i s  r e g a r d  b y  j o i n t l y  p r o m u l g a t i n g  
r e g u l a t i o n s  w i t h  r e s p e c t  t o  t i m b e r  h a r v e s t .  T h e  C o a s t a l  

M a n a g e m e n t  A c t  r e g u l a t i o n s  r e g a r d i n g  f o r e s t r y  h a v e  b e e n  p r e ­
e m p t e d  b y  D N R ' s  f o r e s t  p r a c t i c e  r e g u l a t i o n s  a s  i s  r e q u i r e d  
b y  t h e  F o r e s t  P r a c t i c e s  A c t .  T h u s ,  A D F & G  b y  i t s  r e g u l a t i o n s  

w i l l  b e  t h e  o n l y  n o n - c o o p e r a t i n g  a g e n c y .  A  s i t u a t i o n  w h i c h  
r e q u i r e s  t h e  t i m b e r  o p e r a t o r  t o  l o o k  a t  s e v e r a l  s e t s  o f  
r e g u l a t i o n s  t o  d e t e r m i n e  w h a t  t h e  r e q u i r e m e n t s  a r e  w i l l  o n l y  

c r e a t e  c o n f u s i o n  a s  t o  w h a t  i s  r e q u i r e d  a n d  w i l l  i n  f a c t  
p r e v e n t  u s  a l l  f r o m  o b t a i n i n g  t h e  p r o t e c t i o n  w e  w a n t  f o r  t h e  

v a r i o u s  o t h e r  r e s o u r c e s .

W e  r e c o m m e n d  t h a t  t h e r e  b e  c h a n g e s  m a d e  t o  A S
4 1 . 1 7 . 0 1 0  e t . s e a . (the F o r e s t  P r a c t i c e s  A c t )  a n d  t o  A S  

1 6 . 0 5 . 8 7 0 (  ( A D F & G 's a u t h o r i t y )  w h i c h  w o u l d ,  o n  t h e  o n e  h a n d ,  
g i v e  A D F & G  t h e  a u t h o r i t y  t o  p r o t e c t  f i s h  a n d  g a m e  h a b i t a t .  
O n  t h e  o t h e r  h a n d ,  t o  t h e  e x t e n t  i t s  r e g u l a t i o n s  i m p a c t
t i m b e r  h a r v e s t  a c t i v i t i e s ,  A D F & G  s h o u l d  b e  r e q u i r e d  t o
c o o r d i n a t e  i t s  r e g u l a t i o n s  i n t o  o n e  c o m p r e h e n s i v e  s e t  o f
r e g u l a t i o n s  (as t h e  o t h e r  S t a t e  r e g u l a t o r y  a g e n c i e s  h a v e  

d o n e  i n  r e s p o n s e  t o  t h e  l e g i s l a t i v e  m a n d a t e  s e t  f o r t h  i n  t h e  
F o r e s t  P r a c t i c e s  A c t ) .

T o  e f f e c t  t h i s  c o m p r o m i s e  w e  p r o p o s e  t h e  f o l l o w i n g  
c h a n g e s  t o  t h e  law:

1. A S  1 6 . 0 5  . 3 7 0 ( b )  w o u l d  b e  a m e n d e d  t o  r e a d  a s  
f o l l o w s :  " W i t h  t h e  e x c e p t i o n  o f  a p e r s o n  o r  g o v e r n m e n t a l  
a g e n c y  s u b j e c t  t o  A S  4 1 . 1 7 . 0 1 0  e t . seq. . . . "  ( e v e r y t h i n g  
e l s e  i n  s u b s e c t i o n  (b) w o u l d  r e m a i n  t h e  s a m e ) .

T h i s  c h a n g e  w o u l d  e x c e p t  t h o s e  i n v o l v e d  i n  t h e

f o r e s t  i n d u s t r y  f r o m  w h a t e v e r  r u l e m a k i n g  a u t h o r i t y  A D F & G  
m i g h t  h a v e  u n d e r  A S  1 6 . 0 5 . 8 7 0 .  T h e  f o l l o w i n g  c h a n g e s  i n  A S
4 1 . 1 7 . 0 1 0  w o u l d  b e  d e s i g n e d  t o  a l l o w  r e g u l a t i o n  o f  t h e
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f o r e s t  i n d u s t r y  b y  A D F & G  t h r o u g h  t h e  p r o v i s i o n s  o f  t h e  
F o r e s t  P r a c t i c e s  A c t .  T h i s  w i l l  c a u s e  a l l  r e g u l a t i o n s  

c o n c e r n i n g  t i m b e r  h a r v e s t  t o  b e  p u t  i n t o  o n e  c o m p r e h e n s i v e  
s e t  o f  r e g u l a t i o n s .

2. A  n e w  s u b s e c t i o n  t o  A S  4 1 . 1 7 . 0 1 0  " D e c l a r a t i o n  
c f  I n t e n t "  w o u l d  b e  p u t  i n  a s  s u b s e c t i o n  5 a n d  p r e s e n t  
s u b s e c t i o n s  5 a n d  5 w o u l d  b e  r e n u m b e r e d  a s  s u b s e c t i o n s  6  a n d  

7 r e s p e c t i v e l y .  T h e  n e w  s u b s e c t i o n  w o u l d  r e a d  a s  f o l l o w s :

" G o v e r n m e n t  a d m i n i s t r a t i o n  o f  t i m b e r  h a r v e s t  

a c t i v i t i e s  s h o u l d  c o m b i n e  t h e  r e g u l a t o r y  m e a s u r e s  
o f - a l l  a g e n c i e s  c o n c e r n e d  w i t h  t i m b e r  h a r v e s t  
a c t i v i t i e s  i n t o  o n e  c o m p r e h e n s i v e  r e g u l a t o r y  s c h e m e  

w h i c h  i n c l u d e s  r e g u l a t i o n s  u n d e r  t h i s  c h a p t e r ,  
T i t l e  16, T i t l e  46 a n d  o t h e r  a g e n c y  a u t h o r i z i n g  
s t a t u t e s  a s  p r o v i d e d  h e r e i n ; "

T h i s  s t a t e s  a s  p u r p o s e  t h e  d e s i r a b i l i t y  o f  h a v i n g  o n l y  o n e  
c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  f o r  t h e  f o r e s t  i n d u s t r y .

3. A S  4 1 . 1 7  .020. " D i v i s i o n  o f  F o r e s t  L a n d  a n d  
W a t e r  M a n a g e m e n t  E s t a b l i s h e d " ,  w o u l d  b e  a m e n d e d  t o  i n c l u d e  a 

n e w  s u b s e c t i o n  (h) a n d  p r e s e n t  s u b s e c t i o n  (h), (j ) ,  Ck) , anti
(1) w o u l d  b e  r e l e t t e r e d  as s u b s e c t i o n s  (i), (j ) #  (h) a n d  (1)

r e s p e c t i v e l y .  T h e  n e w  s u b s e c t i o n  (h) w o u l d  r e a d  a s  f o l l o w s :

"Th * c o m m i s s i o n e r ,  t h e  C o m m i s s i o n e r  o f  t h e  A l e s h a  
D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  a n d  t h e  C o m m i s s i o n e r  

o f  A l a s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  
i n  a c c o r d a n c e  w i t h  h i s  a u t h o r i t y  u n d e r  A S  
1 6 . 1 0 . 0 1 0 ,  a n d  A S  4 6 . 0 3 . 0 7 0 ,  s h a l l  w o r k  c o o p e r a ­

t i v e l y  t o  p r o t e c t  t h e  f i s h  r e s o u r c e s  o f  t h e  s t a t e  
a n d  t h e  g a m e  r e s o u r c e s  o f  t h e  s t a t e  o n  p u b l i c  l a n d s  
i n  a c c o r d a n c e  w i t h  t h e  e c o n o m i c  a n d  g e n e r a l  w e l l  

b e i n g  o f  t h e  b t a t e  f r o m  a n y  a d v e r s e  c o n s e q u e n c e s  
w h i c h  m a y  o c c u r  a s  a r e s u l t  o f  a c t i v i t i e s  u n d e r  
t h i s  c h a p t e r .  P r o t e c t i o n  o f  g a m e  o n  p r i v a t e  l a n d s  

s h a l l  b e  u n d e r t a k e n  p u r s u a n t  t o  a  c o o p e r a t i v e  
a g r e e m e n t  o r  u n d e r s t a n d i n g  b y  a n d  b e t w e e n  t h e  

p r i v a t e  l a n d o w n e r  a n d  t h e  a p p r o p r i a t e  a g e n c y  o r  
a g e n c i e s  o f  t h e  s t a t e .  Al.\ r e g u l a t i o n s  c o n c e r n i n g  
t h e  p r o t e c t i o n  o f  f i s h  a n d  t,ame s h a l l  b e  b a s e d  u p o n  
t h e  c o n c e p t  o f  p r o f e s s i o n a l  m a n a g e m e n t ,  a s  o p p o s e d  

t o  m a n a g e m e n t  b y  p r e s c r i p t i o n ,  a n d  s h a l l  b e  p r o m u l ­
g a t e d  u n d e r  a n d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  
o f  t h i s  c h a p t e r .

/



•xhe H o n o r a b l e  B e t t y e  F a h r e n k a m p  
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P a g e  F i v e

T h i s  p r o v i d e s  a u t h o r i t y  f o r  j o i n t  p r o m u l g a t i o n  o f  f i s h  a n d  
g a m e  s t a n d a r d s  i n  a c c o r d a n c e  w i t h  t h e  a u t h o r i t y  o f  a l l  t h e  

a g e n c i e s  i n v o l v e d .

4. T h e  p r e s e n t  s u b s e c t i o n  (j) ( w h i c h  s h a l l  b e  
r e l e t t e r e d  as s u b s e c t i o n  (k) in  . a c c o r d a n c e  w i t h  t h e  c h a n g e  
r e q u e s t e d  i n  n u m b e r  3) s h a l l  b e  a m e n d e d  t o  r e a d  as  f o l l o w s :

" N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  t h i s  

c h a p t e r ,  t h e  c o m m i s s i o n e r  m a y  n o t  e m p l o y  t h e  
a u t h o r i t y  v e s t e d  b y  t h i s  c h a p t e r  s o  a s  t o  d u p l i c a t e  
o r  p r e e m p t  t h e  s t a t u t o r y  a u t h o r i t y  o f  o t h e r  
a g e n c i e s  t o  a d o p t  r e g u l a t i o n s  o r  u n d e r t a k e  o t h e r  
a d m i n i s t r a t i v e  a c t i o n s  g o v e r n i n g  r e s o u r c e s ,  v a l u e s ,  
o r  a c t i v i t i e s  o n  f o r e s t  l a n d  e x c e p t  f o r  (1) r e g u l a ­
t i o n s  u n d e r  t h e  C o a s t a l  Z o n e  M a n a g e m e n t  A c t ,  (2) 
r e g u l a t i o n s  p r o t e c t i n g  f i s h  a n d  g a m e  p r e p a r e d  i n  
c o o p e r a t i o n  w i t h  t h e  C o m m i s s i o n e r  o f  t h e  A l a s k a

£_££i^_£.Il£_.ii2.£.s ^ 1 
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  a n d  f
if  a u t h o r i z e d  b y  t h e  c o m m i s s i o n e r  o f  E n v i r o n m e n t a l
C o n s e r v a t i o n ,  r e g u l a t i o n s  r e l a t i n g  t o  c o n t r o l  o f
n o n - p o i n t  s o u r c e  p o l l u t i o n . "

T h e  u n d e r l i n e d  s e c t i o n  is a t e c h n i c a l  c o n f o r m i n g  a m e n d m e n t  
c o n s i s t e n t  w i t h  t h e  c h a n g e  m a d e  i n  P a r a g r a p h s  2  a n d  3.

5. A S  4 1 . 1 7 . 0 3 0  w o u l d  b e  a m e n d e d  b y  a d d i n g  a n e w  
p a r a g r a p h  (a)(7) w h i c h  w o u l d  r e a d  as f o l l o w s :

" P r o t e c t i o n  o f  f i s h  a n d  g a m e  a s  d e t e r m i n e d  i n  
c o o p e r a t i o n  w i t h  t h e  c o m m i s s i o n e r s  o f  t h e  A l a s k a  
D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  t h e  A l a s k a  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n . "

T h i s  a u t h o r i z e s  r e g u l a t i o n s  t o  b e  p r o m u l g a t e d  t o  p r o t e c t  
f i s h  a n d  g a m e  r e s o u r c e s .  T h e  a u t h o r i t y  is b r o a d e r  t h a n  t h a t  
w h i c h  A D F & G  p r e s e n t l y  e n j o y s .  H o w e v e r ,  t h e  C o m m i s s i o n e r  o f  
D N R  a n d  D E C  w o u l d  h a v e  t o  a g r e e  t o  i t  b e f o r e  i t  c o u l d  b e  
p r o m u l g a t e d .

C o n c l u s i o n .

T h a n k  y o u  v e r y  m u c h  f o r  t h e  A L A  a n d  S e a l a s k a  
C o r p o r a t i o n  h a v i n g  t h e  o p p o r t u n i t y  t o  o f f e r  t h e s e  a m e n d ­

m e n t s .  W e  i n t e n d  t o  u s e  a l l  l a w f u l  m e a s u r e s  t o  p r e v e n t  
i m p l e m e n t a t i o n  o f  t h e  h a b i t a t  r e g u l a t i o n s  p r o m u l g a t e d  b y  

A D F & G  u n d e r  A S  1 5 . 0 5 . 3 7 0  f o r  t h e  r e a s o n s  s e t  f o r t h  i n  t h e  
a t t a c h e d  l e t t e r  t o  Mr. D i c k  L o g a n .  H o w e v e r ,  w e  j o i n  w i t h



i s  a d e q u a t e  p r o t e c t i o n  f o r  f i s h  a n d  g a m e  r e s o u r c e s  o f  t h e  

S t a t e .  W e  t h i n k  t h e  p r o p o s a l s  f o r  c o m p r o m i s e  m a d e  h e r e i n  
w i l l  a l l o w  r e a s o n a b l e  c o o r d i n a t i o n  o f  t h e  t w o  a c t i v i t i e s  
w i t h i n  a s i n g l e  c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  f o r  
f o r e s t r y .  W e  w o u l d  l i k e  t o  m e e t  w i t h  y o u  o n  t h i s  a s  s o o n  a s  
p o s s i b l e .

V t r u l y  y o u r s  

F. C l a r k

J F C : s d

\
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T E S T I M O N Y  B E F O R E  T H E  S E N A T E  R E S O U R C E S  
C O M M I T T E E  R E G A R D I N G  T H E  H A B I T A T  P R O T E C T I O N  

R E G U L A T I O N S  BY R O L A N D  S H A N K S

I a m  r e a l l y  a t  a l a c k  as t o  h o w  t o  s t a r t  t h i s  t e s t i­

m o n y .  S i n c e  t h e  P u b l i c  h e a r i n g  w a s  g o i n g  t o  b e  in A n c h o r a g e  

n e x t  w e e k  I ' m  n o t  r e a l l y  p r e p a r e d  to t e s t i f y  on t h e  s u b­

s t a n c e  o f  t h e  R e g s .  A  c o u p l e  o f  t h e  g r o u p s  I r e p r e s e n t  d i d

s u b m i t  w r i t t e n  c o m m e n t s  a n d  I ' m  s u r e  s o m e o n e  w i l l  t e s t i f y  

n e x t  w e e k  in A n c h o r a g e .  B u t  t h e r e  a r e  a f e w  p o i n t s  I ' d  

l i k e  to  m a k e  q u i c k l y .

T h e r e  w a s  a l o t  of  d i s c u s s i o n  y e s t e r d a y  a b o u t  A l a s k a  

D e p a r t m e n t  o f  F i s h  a n d  G a m e s  m a n d a t e  to c o n t r o l  t h e s e  issues. 

W e l l  it s e e m s  to m e  t h e r e  is a c l a u s e  in t h e  c o n s t i t u t i o n  

t h a t  " T h e  S t a t e  w i l l  h o l d  all r e s o u r c e s  for t h e  c o m m o n  g o o d . "  

A n d  I ' v e  s e e n  t h e  D e p a r t m e n t  of  F i s h  & G a m e  m a n d a t e  d e s c r i b e d

as to  p r o t e c t  a n d  e n h a n c e  the F i s h  & G a m e  r e s  u r c e s  o f  the

S t a t e .  T h o s e  d o c t r i n e  p l u s  t h e  a u t h o r i t i e s  c i t e d  in t h e  regs. 

s e e m  to m a k e  i t  c l e a r  t h a t  the d e p a r t m e n t  d o e s  h a v e  the 

a u t h o r i t y  t o  r e g u l a t e  a c t i v i t i e s  in f i s h  s t r e a m s .  A n d  u n d e r  

e x i s t i n g  l a w s  A l a s k a  D e p a r t m e n t  of  F i s h  & G a m e  c a n  a r r e s t  

a p e r s o n  f o r  w a s t i n g  fish; I c a n ' t  b e l i e v e  t h e y  d o n ' t  h a v e  

t h e  p o w e r  t o  a r r e s t  s o m e o n e  for w a s t i n g  a w h o l e  cr e e k .

N o w  t h a t  b r i n g s  us to an i n t e r e s t i n g  i s s u e  w h a t  is t h e  

s t r e a m ?  N o w  w h e n  the S t a t e  a s s e r t s  o w n e r s h i p  to  a s t r e a m  

u n d e r  t h e  s u b m e r g e d  l a n d s  act, t h e y  c l a i m  t h e  e n t i r e  r i v e r b e d



f r o m  v e g e t a t e d  b a n k  to v e g e t a t e d  b a n k  a n d  t h a t ' s  t h e  w a y  

i t ' s  c o n v e y e d .  A n d  if t h a t s  n o t  e n o u g h  r e a s o n  t h e r e  is a 

b i o l o g i c a l  r e a s o n  too. L e a v i n g  b e r m s  a n d  p o t h o l e s  c a n  

c a u s e  f i s h t r a p s  w h e r e  f i s h  a r e  t r a p p e d  a f t e r  t h e  a n n u a l  

flood. A  g o o d  e x a m p l e  o f  t h i s  is N o m e  C r e e k  n o r t h  o f  

F a i r b a n k s  w h e r e  m i n i n g  in t h e  p a s t  has l e f t  lo t s  of p o t h o l e s  

t h a t  t r a p  f ish. I t h i n k  t h a t  u n d e r  t h e  m a n d a t e  t o  p r o t e c t  

f i s h  a n d  g a me, A D F & G  h a s  a r e s p o n s i b i l i t y  t o  p r o t e c t  the 

t h e r m a l  r e g i m e  o f  f i s h  s t r e a m  b y  m a i n t a i n i n g  s t r e a m s i d e  

cover. T h i s  a l s o  p r o t e c t s  t h e  s t r e a m  b a n k s ,  it c u t s  d o w n  

on  e r o s i o n ,  a n d  it c u t s  d o w n  o n  s t r e a m  s e d i m e n t a t i o n .

T h e r e  w a s  a l s o  a lot of d i s c u s s i o n  y e s t e r d a y  a b o u t  

v e h i c l e s  o p e r a t i n g  o n  ice. 25 0 0  p o u n d s  m i g h t  b e  t o o  a 

l o w  a limit, b u t  it is i m p o r t a n t  t o  c o n t r o l  e q u i p m e n t  

o p e r a t i o n .  A n o t h e r  e x a m p l e  f r o m  F a i r b a n k s .  A  c o u p l e  of 

y e a r s  a g o  w e  h a d  a g u y  t r y  a n d  t a k e  a C a t  u p  t h e  S a l c h a  

River. T h e  S a l c h a  h a s  a n i c e  r u n  o f  K i n g  S a l m o n ,  t h a t  

are h e a v i l y  u t i l i z e d  by the s p o r t  f i s h e r m e n  in F a i r b a n k s .  

W e l l  t o  m a k e  a lo n g  s t o r y  s h o r t ,  t h e  C a t  b r o k e  t h r o u g h .

It took a c o u p l e  of w e e k s  to g e t  t h a t  C a t  out. T h i s  t i m e  

w e  w e r e  luc k y ,  b u t  whc if h e  h a d  b e e n  d r a g g i n g  a t r a i l e r  

of  d i e s e l .  T h i s  a c c i d e n t  w o u l d  h a v e  h a d  s e r i o u s  i m p a c t s  

on  t h a t  ri v e r .

T h i s  b r i n g s  us  to  a n o t h e r  p r o b l e m .  W h y  are w e  w o r r i e d  

a b o u t  f i s h  a n y w a y .  T h i s  b r i n g s  us to a n o t h e r  i n t e r e s t i n g  

s t a t i s t i c .  T h e  f i s h i n g  indxistry in A l a s k a  d i r e c t l y  emj. loys 

m o r e  p e o p l e  t h a n  a n y  o t h e r  i n d u s t r y .  W e  a l s o  h a v e  m o r e

- 2 -



f i s h i n g  l i c e n s e s  p e r  c a p i t a  t h a n  a n y  o t h e r  s t a t e .  It 

s e e m s  l i k e  f i s h  a r e  v e r y  i m p o r t a n t  to b o t h  o u r  e c o n o m y  

a n d  o u r  r e c r e a t i o n .  I t  s e e m s  i m p e r a t i v e  t h a t  w e  p r o t e c t  

o u r  f i s h  a n d  to d o  t h a t  w e  m u s t  p r o t e c t  o u r  s t r e a m s .

T h e  H o u s e  R e s o u r c e s  c o m m i t t e e  j u s t  s p e n t  t w o  d a y s  

r e v i e w i n g  t h e  f i s h e r i e s  r e h a b i l i t a t i o n  a n d  e n h a n c e m e n t  

p r o g r a m s  of  A D F & G .  T h e y  w e r e  d i s c u s s i n g  m i l l i o r s  of 

d o l l a r s  t o  r e c r e a t e  f i s h  h a b i t a t s  t h a t  w e r e  d e s t r o y e d  

b e c a u s e  r e g u l a t i o n s  l i k e  this w e r e  n o t  i n  pl a c e .  T o  

p u t  o f f  i m p l e m e n t i n g  t h e s e  re g s  n o w  o n l y  s h i f t s  t h e  b u r d e n  

to  f u t u r e  g e n e r a t i o n s  to r e c r e a t e  the h a b i t a t  w e  d e s t r o y  

in t h e  f u t u r e .

T h e r e  w a s  a l s o  a lot of t a l k  a b o u t  t i m i n g  o f  c o m m e n t s  

a n d  h e a r i n g s  a n d  a b o u t  w h e n  t h e s e  r e g s  w i l l  t a k e  e f f e c t .

It s e e m s  l i k e  i t s  in e v e r y b o d i e s  b e s t  i n t e r e s t  t*' g e t  

t h e s e  r e g s  in p l a c e .  If t h e r e  a r e n ' t  a n y  regs, n o  p e r m i t s  

c a n  b e  i s s u e d  a n d  if n o  p e r m i t s  c a n  be  i s s u e d  w e  w o u l d  

h a v e  m a s s i v e  n o n c o m p l i a n c e .  T h i s  c o u l d  l e a d  to l e g a l  

p r o b l e m s .  I t h i n k  i t ' s  in e v e r y b o d y ' s  b e s t  i n t e r e s t  to 

r e s o l v e  t h i s  p r o b l e m .

S o m e  of  t h e  d i s c u s s i o n  d u r i n g  t h e s e  h e a r i n g s  w o u l d  l e a d  

o n e  to b e l i e v e  t h e  i n d u s t r i e s  h a v e  a r i g h t  to d e s t r o y  t h e s e  

s t r e a m s .  W e l l  I ' d  l i k e  to k n o w  h o w  the r i g h t s  o f  t h e  3 0 , 0 0 0  

p e o p l e  i n v o l v e d  i n  t h e  f i s h i n g  i n d u s t r y ,  the 1 7 2 , 0 0 0  A l a s k a n s  

w h o  o w n  s p o r t  f i s h i n g  l i c e n c e s ,  a n d  the r e c r e a t i o n a l i s t s  

w h o  u s e  th s t r e a m s  a r e  b e i n g  p r o t e c t e d .  T h e  c o n s t i t u t i o n  

g u a r a n t e e s  e q u a l  p r o t e c t i o n ,  w e l l  I ' d  l i k e  to  r ^ e  s o m e  

e q u a l  p r o t e c t i o n  f o r  o t h e r  s t r e a m  u s e r s .
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S o  i n  c o n c l u s i o n  I c a l l  on  th i s  c o m m i t t e e  to a l l o w  

F i s h  & G a m e  t o  c o m p l e t e  t h e  p r o c e d u r e s  n e c e s s a r y  t o  i s s u e  

t h e s e  r e gs. T h e  h e a r i n g  o f  the F i s h  B o a r d  g o  f o r w a r d  

a n d  c o m m e n t s  s u b m i t t e d  a n d  t h e  r e g u l a t i o n s  i s s u e d .
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jiemrte
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MEMORANDUM

TO: SENATE RESOURCES COMMITTEE MEMBERS 

FROM: SENATE RESOURCES COMMITTEE STAFF

RE: PROPOSED FISH AND GAME REGULATIONS GOVERNING FISH AND GAME HABITAT 
PROTECTION

DATE: MARCH 25, 1981

During the Senate Resources Committee meeting today, testimony will be received 
from Mr. Richard Logan from the Dept, of Fish and Game, Mr. James Clark representing 
the Alaska Loggers Association and Mr. J.P. Tangen who will represent c >' e Alaska 
Miners Association.

You have received a copy of the proposed regulations. Attached for your information 
is a letter written to Mr. Logan from Jim Clark on the proposed regulations.

The Committee staff has been in contact with numerous groups to ascertain their 
views on these regulations. With some exceptions notably the United Fishermen 
of Alaska, there seems to be general agreement with Mr. Clark's main points.

Mr. Clark makes six main points in his memorandum:

(1) Regulations such as these should be part of a comprehensive set of 
regulations coordinated through one state agency. As a policy matter, 
these regulations should be integrated with the Forest Practices Act 
regulations promulgated by DNR.

(2) These regulations violate the Forest Practices Act.
(3) These regulations go far beyond the authority which the Legislature gave 

the Alaska Dept, of Fish and Game and the Boards of Fish and Game in Title

(A) These regulations are too long and complex.
(5) The Dept, of Fish and Game does not have the personnel to administer these 

intricate regulations.
(6) It is inappropriate for these regulations to be promulgated prior to the 

the time that the regulatory reform regulations are completed.
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Mr. Clark has also compiled a sectional critique which starts on page 6.
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C h i e f  R i c h a r d  L o g a n  
H a b i t a t  P r o t e c t i o n  S e c t i o n  
A l a s k a  D e p a r t m e n t  o f  F i s h  & G a m e  
S u b p o r t  B u i l d i n g  
Juneau, A l a s k a  9 9 8 0 1

D e a r  D i c k :

T h i s  is in b e h a l f  o f  t h e  A l a s k a  L o g g e r s  A s s o c i a t i o n  
(ALA) i n  r e s p o n s e  t o  t h e  p r o p o s e d  r e g u l a t i o n s  g o v e r n i n g  f i s h  
a n d  g a m e  h a b i t a t  p r o t e c t i o n .  W e  a r e  e x t r e m e l y  d i s a p p o i n t e d  
w i t h  t h e  d r a f t  r e g u l a t i o n s .  F o r  y e a r s  w e  h a v e  h a d  a g o o d  
w o r k i n g  r e l a t i o n s h i p  w i t h  you, h a v e  m a i n t a i n e d  h i g h  e n v i r o n­
m e n t a l  s t a n d a r d s  in o u r  i n d u s t r y ,  a n d  h a v e  p r o t e c t e d  o t h e r  
r e s o u r c e s  b y  r e l y i n g  u p o n  t h e  a p p l i c a t i o n  o f  p r o f e s s i o n a l  
m a n a g e m e n t  ( y o u r s ,  o u r s  a n d  o t h e r s )  o f  o n  t h e  ground 
d e c i s i o n s .  Y o u  a r e  n o w  a s s a u l t i n g  t h i s  w o r k i n g  s y s t e m  w i t h  
a c o m p l e t e  t u r n - a b o u t  i n  m a n a g e m e n t  p h i l o s o p h y :  y o u  a r e
s e e k i n g  t o  r e p l a c e  p r o f e s s i o n a l  m a n a g e m e n t  w i t h  a n e w  s y s t e m  
o f  c o m p l e x  a n d  b u r d e n s o m e  p r e s c r i p t i o n s .  W h y ?  W e  f e e l  t h a t  
t h e s e  r e g u l a t i o n s  a s  a p p l i e d  t o  t i m b e r  h a r v e s t i n g  v i o l a t e  
t h e  F o r e s t  P r a c t i c e s  A c t  a n d  in  a n y  e v e n t  g o  f a r  b e y o n d  t h e  
a u t h o r i t y  w h i c h  t h e  L e g i s l a t u r e  g a v e  t h e  A l a s k a  D e p a r t m e n t  
o f  F i s h  a n d  G a m e  (ADF&G) a n d  t h e  B o a r d s  o f  F i s h  a n d  G a m e  in  
T i t l e  16.

A s  w e  m e n t i o n e d  t o  y o u  in  o u r  l e t t e r  o f  J a n u a r y  6,
1 9 8 1 ,  i n  r e s p o n s e  t o  t h e  p r e l i m i n a r y  d r a f t ,  it  i s  A L A  p o l i c y  
t h a t  f o r e s t  p r a c t i c e  r e g u l a t i o n s ,  s u c h  a s  these, b e  o n e  
c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s  c o o r d i n a t e d  t h r o u g h  o n e  
s t a t e  a g e n c y .  T h i s  p r i n c i p l e  w a s  r e c o g n i z e d  i n  t h e  S t a t e  
F o r e s t  P r a c t i c e s  A c t  w h e r e i n  C o a s t a l  Z o n e  M a n a g e m e n t  A c t  
r e g u l a t i o n s  i m p a c t i n g  f o r e s t r y  a n d  t h e  n o n - p o i n t  p o l l u t i o n  

a u t h o r i t y  o f  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
( D E C ) ,  a s  f o u n d  i n  S e c t i o n  2 0 8  o f  t h e  F e d e r a l  W a t e r  
P o l l u t i o n  C o n t r o l  Act, w e r e  i n t e g r a t e d  i n t o  t h e  r u l e m a k i n g  
p r o c e s s  w h i c h  r e s u l t e d  i n  S t a t e  F o r e s t  P r a c t i c e  A c t  resgu-

i
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l a t i o n s .  W e  b e l i e v e  t h a t  as  a p o l i c y  m a t t e r  t h e s e  r e g u l a ­
t i o n s  s h o u l d  a l s o  b e  i n t e g r a t e d  w i t h  t h e  F o r e s t  P r a c t i c e s  
A c t  r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  D e p a r t m e n t  of  N a t u r a l  
R e s o u r c e s  ( D N R ). T h i s  w i l l  p r o v i d e  t i m b e r  o p e r a t o r s ,  
r e g u l a t i n g  a g e n c i e s  a n d  t h e  p u b l i c  w i t h  o n l y  o n e  s e t  o f  
r e g u l a t i o n s  r e g a r d i n g  f o r e s t  p r a c t i c e s .  I n  t h i s  w a y ,  t h e  
t i m b e r  o p e r a t o r ,  t h e  r e g u l a t i n g  a g e n c y  a n d  t h e  p u b l i c  w i l l  
k n o w  w h a t  is r e q u i r e d  o f  t h e  o p e r a t o r .  S u c h  i n t e g r a t i o n  c a n  
b e  a c c o m p l i s h e d  e i t h e r  t h r o u g h  c o o p e r a t i o n  w i t h  t h e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC), i n  u t i l i z i n g  
t h e  p r o v i s i o n s  o f  S e c t i o n  2 0 8 ( b )  o f  t h e  W a t e r  P o l l u t i o n  
C o n t r o l  A c t  d i s c u s s e d  b e l o w ,  o r  t h r o u g h  a m e n d m e n t s  t o  t h e  
S t a t e  F o r e s t  P r a c t i c e s  A c t  a t t a c h e d  h e r e t o  a s  E x h i b i t  A.

S e c o n d l y ,  t h e s e  r e g u l a t i o n s ,  a s  w r i t t e n ,  v i o l a t e  
t h e  F o r e s t  P r a c t i c e s  Act. T h e  F o r e s t  P r a c t i c e s  A c t  a s  
o r i g i n a l l y  p r o p o s e d  b y  t h e  G o v e r n o r  w a s  a p r i o r  a p p r o v a l  
sy s tem, i . e . , D N R  h a d  t o  a p p r o v e  t h e  t i m b e r  h a r v e s t  p l a n  
b e f o r e  o p e r a t i o n s  c o u l d  c o m m e n c e .  T h e  L e g i s l a t u r e  s p e c i ­
f i c a l l y  c h a n g e d  t h i s  t o  a n o t i f i c a t i o n  s y s tem, i . e . , t h e  
o p e r a t o r  m e r e l y  h a d  t o  n o t i f y  D N R  t h a t  it w o u l d  b e g i n  
o p e r a t i o n s  in t h i r t y  days. T h e  l a w  p r o v i d e s  s t a n d a r d s  a n d  
g u i d e l i n e s  w h i c h  a n y o n e  d e s i r i n g  t o  h a r v e s t  t i m b e r  h a s  t o  
o b e y ,  b u t  as stat e d ,  t h e  L e g i s l a t u r e  s p e c i f i c a l l y  r e j e c t e d  

t h e  p e r m i t  a p p r o a c h .

rj n e r e  is n o  w a y  u n d e r  t h e s e  d r a f t  r e g u l a t i o n s  t h a t  
t i m b e r  h a r v e s t i n g  a c t i v i t i e s  c o u l d  b e  u n d e r t a k e n  w i t h o u t  
o b t a i n i n g  a h a b i t a t  p r o t e c t i o n  p e r m i t .  S u c h  a p e r m i t  
r e q u i r e s  A D F & G  a p p r o v a l .  A c c o r d i n g l y ,  b y  c o n v e r t i n g  t h e  
n o t i f i c a t i o n  s y s t e m  i n t o  a p r i o r  a p p r o v a l  s y s t e m ,  t h e  
p r o p o s e d  r e g u l a t i o n s  a r e  c o n t r a r y  t o  t h e  l e t t e r  a n d  s p i r i t  
o f  t h e  F o r e s t  P r a c t i c e s  Act.

T h e  p r i m a r y  a u t h o r i t y  u p o n  w h i c h  A D F & G  is  r e l y i n g  
( n o t w i t h s t a n d i n g  t h e  o v e r l y  e x t e n s i v e  c i t a t i o n  o f  s e c t i o n s  
o f  T i t l e  16 a s  a u t h o r i t y  f o r  t h e  v a r i o u s  r e g u l a t i o n s )  is A S  
1 6 . 0 5 . 8 7 0 ( b )  a n d  (c). T h e s e  s e c t i o n s  c a l l  f o r  a m o d i f i e d  
n o t i f i c a t i o n ,  r a t h e r  t h a n  a p r i o r  a p p r o v a l ,  s y s t e m .  
S u b s e c t i o n  (b) s t a t e s  t h a t  i f  a p e r s o n  o r  g o v e r n m e n t a l  
a g e n c y  d e s i r e s  t o  u n d e r t a k e  c e r t a i n  a c t i v i t i e s  w i t h  r e s p e c t  
t o  a “s p e c i f i e d  ri v e r ,  l a k e  o r  s t r e a m " ,  t h e  p e r s o n  r 
g o v e r n m e n t  a g e n c y  " s h a l l  n o t i f y  t h e  C o m m i s s i o n e r  o f  t h i s  
i n t e n t i o n  b e f o r e  t h e  b e g i n n i n g  0 1  t h e  c o n s t r u c t i o n  o r  u s e . "  
( e m p h a s i s  a d d e d ) .  S u b s e c t i o n  (c) p r o v i d e s  t h a t  t h e  
C o m m i s s i o n e r  s h o u l d  a c k n o w l e d g e  r e c e i p t  o f  t h e  n o t i c e  a n d



c a n  r e q u i r e  s u b m i t t a l  o f  f u l l  p l a n s  a n d  s p e c i f i c a t i o n s  a n d  
w r i t t e n  a p p r o v a l  " i f  t h e  C o m m i s s i o n e r  d e t e r m i n e s  t o  d o  s o . "  
I n  o t h e r  w o r d s ,  t h e  s t a t u t o r y  s c h e m e  r e q u i r e s  n o t i c e  i n  t h e  
f i r s t  i n s t a n c e ,  w i t h  t h e  C o m m i s s i o n e r  h a v i n g  a u t h o r i t y  t o  
r e q u i r e  p r i o r  a p p r o v a l  f o r  c e r t a i n  p r o j e c t s .  T h e  s t a t u t e  
c e r t a i n l y  d i d  n o t  c o n t e m p l a t e  t h e  r e q u i r e m e n t  o f  o b t a i n i n g  a 
h a b i t a t  p r o t e c t i o n  p e r m i t  in e v e r y  i n s t a n c e a s  t h e  r e g u l a­
t i o n s  h a v e  d o n e .  I t  s e e m s  t o  u s  t h a t  f u r t h e r  c l a r i f i c a t i o n  
o f  A S  1 6 . 0 5 . 8 7 0 ( c ) ,  s p e c i f y i n g  i n  w h a t  s p e c i f i c  c a s e s  p r i o r  
a p p r o v a l  n e e d s  t o  b e  o b t a i n e d ,  w o u l d  h e l p  c l a r i f y  t h e  
o r i g i n a l  a n d  o b v i o u s  s t a t u t o r y  s c h e m e  w h i c h  t h e  L e g i s l a t u r e  
s o u g h t  t o  i m p l e m e n t .

S i n c e  t h e  l e g i s l a t i v e  i n t e n t  o f  t h e  F o r e s t  
P r a c t i c e s  A c t  c l e a r l y  f a v o r s  a n o t i f i c a t i o n ,  n o t  a p r i o r  
a p p r o v a l  s y s t e m ;  a n d  s i n c e  t h e  F o r e s t  P r a c t i c e s  A c t  c a m e  
a f t e r  A D F & G ' s  T i t l e  16 a u t h o r i t y ;  a n d  s i n c e  t h e  L e g i s l a t u r e  
i s  p r e s u m e d  t o  h a v e  b e e n  a w a r e  o f  T i t l e  15 w h e n  it p a s s e d  
t h e  F o r e s t  P r a c t i c e s  A c t  (and t h u s  is p r e s u m e d  t o  h a v e  
b e l i e v e d  t h a t  t h e  F o r e s t  P r a c t i c e s  A c t  a n d  T i t l e  15 a r e  
c o n s i s t e n t ) ;  a n d  s i n c e  T i t l e  15 as d e s c r i b e d  a b o v e  is i t s e l f  
a m o d i f i e d  n o t i f i c a t i o n  system; i t  f o l l o w s  t h a t  t h e  p r o p o s e d  
r e g u l a t i o n s  v i o l a t e  t h e  F o r e s t  P r a c t i c e s  Act. W e  t h e r e f o r e  
a s k  t h a t  t h e s e  r e g u l a t i o n s  b e  w i t h d r a w n  a n d  r e d o n e  in 
c o o p e r a t i o n  w i t h  D E C  t h r o u g h  D E C ' s  S e c t i o n  2 0 8  a u t h o r i t y  o r  
p u r s u a n t  t o  t h e  a t t a c h e d  l e g i s l a t i o n  w h i c h  w e  a r e  p r o p o s i n g .

A s s u m i n g  f o r  p u r p o s e s  o f  a r g u m e n t  t h a t  t h e  p r o p o s e d  
r e g u l a t i o n s  d o  n o t  v i o l a t e  t h e  F o r e s t  P r a c t i c e ^  Act, t h e y  
c l e a r l y  e x c e e d  A D F & G ' s  a u t h o r i t y  u n d e r  A S  1 6 . 0 5 . 8 7 0  - t h e
o n l y  a r g u a b l e  a u t h o r i t y  A D F & G  h a s  w i t h  r e s p e c t  t o  n o n - p o i n t  
p o l l u t i o n  u n d e r  T i t l e  16. A S  1 6 . 0 5 . 8 7 0 ( b )  o n l y  r e q u i r e s  
n o t i c e  w i t h  r e s p e c t  to a c t i o n s  in "a s p e c i f i e d  r i v e r ,  l a k e  
o r  s t r e a m . "  ( e m p h a s i s  a d d e d ) .  Thus, t h e  a u t h o r i t y  e x t e n d s  
o n l y  t o  r i v e r s ,  l a k e s ,  o r  s t r e a m s  s p e c i f i e d  u n d e r  A S  
1 6 . 0 5 . 8 7 0 ( a )  t h e  h a b i t a t  r e g u l a t i o n s  p u r p o r t  t o  a l s o  e x t e n d  
t h i s  a u t h o r i t y  t o  u n s p e c i f i e d  t r i b u t a r i e s  o f  a s p e c i f i e d  

s t r e a m  (5 A A C  9 5 . 9 7 0 ) .

F u r t h e r m o r e ,  t h e  r e g u l a t i o n s  p u r p o r t  t o  c o n t r o l  
a c t i v i t i e s  u p o n  t h e  b a n k s  o f  r i v e r s ,  l a k e s  a n d  s t r e a m s  a s  
w e l l  as l a n d  b a s e d  a c t i v i t i e s  b e y o n d  t h e m .  A S  1 6 . 0 5 . 8 7 0 ( b )  
o n l y  r e q u i r e s  n o t i c e  t o  A D F & G  w h e r e  o n e  " d e s i r e s  t o  
c o n s t r u c t  a h y d r a u l i c  p r o j e c t ,  or  use, d i v e r t ,  o b s t r u c t ,  
p o l l u t e  o r  c h a n g e  t h e  n a t u r a l  f l o w  or b e d  o f  a s p e c i f i e d  
r iver, lake, a n d  s t r e a m .  T h e r e  is no  a u t h o r i t y  i n  A D F & G
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u n d e r  t h i s  s e c t i o n  t o  r e g u l a t e  t h e  " d e s i r e "  t o  use, d i v e r t ,  
o b s t r u c t ,  p o l l u t e  o r  c h a n g e "  b e y o n d  t h e  " n a t u r a l  f l o w  o r  
b e d "  o f  a s p e c i f i e d  river, l a k e  o r  s t r e a m .  T h e  L e g i s l a t u r e  
s i m p l y  d i d  n o t  p r o v i d e  f o r  A D F & G  t o  r e g u l a t e  t h e  b a n k s  o r  
l a n d  b a s e d  a c t i v i t i e s  b e y o n d  them. T h e s e  r e g u l a t i o n s  a r e  
t h e r e f o r e  u l t r a  v i r e s  t o  t h e  e x t e n t  t h e y  s e e k  t o  r e g u l a t e  
s u c h  a c t i v i t y .

A u t h o r i t y  d o e s  e x i s t  f o r  t h e  S t a t e  t o  r e g u l a t e  n o n­
p o i n t  p o l l u t i o n  o f  s t r e a m s .  i t  i s  f o u n d  in  S e c t i o n  

2 0 8 ( b ) ( 2 ) ( F )  o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  
w h i c h  is a d m i n i s t e r e d  b y  DEC. W e  h a v e  n o  p h i l o s o p h i c  
p r o b l e m  w i t h  A D F & G  s e e k i n g  t o  p r o t e c t  s t r e a m s  b y  p r o t e c t '  
b a n k s  a n d  l a n d  b a s e d  a c t i v i t i e s  b e y o n d  t h e  b a n k s .  <. 
o b j e c t i v e  is t o  c a u s e  t h e  s t a t e  a g e n c i e s  c o n c e r n e d  a b o u t  
f o r e s t  p r a c t i c e s  t o  c o o r d i n a t e  f o r e s t  m a n a g e m e n t  t h r o u g h  o n e  
c o m p r e h e n s i v e  s e t  o f  r e g u l a t i o n s .  If A D F & G  w i l l  c o o p e r a t e  
w i t h  D E C  a n d  e x e r c i s e  i t s  r e g u l a t o r y  a c t i o n s  t h r o u g h  S e c t i o n  
208, t h e r e  w i l l  b e  o n l y  o n e  s e t  o f  c o m p r e h e n s i v e  r e g u l a t i o n s  
b e c a u ^ u  D E C  h a s  c o o r d i n a t e d  its S e c t i o n  2 0 8  a u t h o r i t y  w i t h  
D N R  t h r o u g h  a M e m o r a n d u m  o f  U n d e r s t a n d .’ng.

It is a l s o  c l e a r  t o  us  t h a t  t h e  B o a r d s  o f  F i s h  & 
G a m e  s h o u l d  n o t  h a v e  a u t h o r i t y  t o  p r o m u l g a t e  h a b i t a t  r e g u­
la t i o n s .  T h e  b o a r d s  l a c k  t h e  e x p e r t i s e  t o  w r i t e  r e g u l a t i o n s  
c o n c e r n i n g  f o r e s t  h a b i t a t .  A c c o r d i n g l y ,  w e  w i l l  b e  s e e k i n g  
t o  d e l e t e  w h a t e v e r  a u t h o r i t y  t h e y  m a y  h a v e  u n d e r  A S  
1 5 . 0 5 . 2 5 1 ( a ) ( 7 )  t o  w r i t e  r e g u l a t i o n s  r e g a r d i n g  h a b i t a t .

F u r t h e r m o r e ,  t h e  B o a r d s '  s t a t u t o r y  a u t h o r i t y  s i m p l y  
d o e s  n o t  e x t e n d  t o  m a k i n g  r e g u l a t i o n s  of. t h e  t y p e  p r o m u l ­
g a t e d  h e r e .  W h e r e a s  t h e  Cc u n i s s i o n e r  o f  A D F & G  is g i v e n  
a u t h o r i t y  t o  r e q u i r e  w r i t t e n  a p p r o v a l  o f  p l a n s  a n d  s p e c i f i­
ca t i o n s ,  t h e  a u t h o r i t y  o f  t h e  B o a r d  o f  F i s h e r i e s  i n  A S  
1 6 . 0 5 . 2 5 1 ( a ) ( 7 )  a n d  t h e  B o a r d  o f  G a m e  in A S  1 5 . 0 5 . 2 5 5 ( a ) ( 7 )  
i s  l i m i t e d  t o  r e g u l a t i o n s  "f o r  e n g a g i n g  i n  ... w a t e r s h e d  a n d  
h a b i t a t  i m p r o v e m e n t " .  N o t i c e  t h a t  t h i s  is n o t  w a t e r s h e d  a n d  
h a b i t a t  p r o t e c t i o n , b u t  r a t h e r  w a t e r s h e d  a n d  h a b i t a t  
i m p r o v e m e n t . T h u s ,  w h a t  v lis s e c t i o n  c o n t e m p l a t e s  a r e  
r e g u l a t i o n s  l e a d i n g  t o  w a t e r s h e d  a n d  h a b i t a t  e n h a n c e m e n t  

p r o g r a m s .  G i v e n  t h e  v a s t  d i f f e r e n c e  in t h e  a u t h o r i t y  
a f f o r d e d  t h e  C o m m i s s i o n e r  in A S  1 6 . 0 5 . 8 7 0 ( b )  a n d  t h e  v e r y  
l i m i t e d  t y > e  o f  a u t h o r i t y  g i v e n  t o  t h e  B o a r d s  o f  F i s h  a n d  
G a m e  i n  A S  jl6 .05 .251 (a) (7 ) a n d  255 (a)(7), it  i s  c l e a r  t h a t  
t h e y  l a c k  a u t h o r i t y  t o  p a r t i c i p a t e  in t h e  p r o m u l a g a t i o n  o f  
t h e s e  h a b i t a t  r e g u l a t i o n s .
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W e  h a v e  r a i s e d  a s e r i e s  o f  l e g a l  o b j e c t i o n s  t o  t h e  
r e g u l a t i o n s .  W e  h o p e  t h a t  y o u  w i l l  s u b m i t  t h e s e  i s s u e s  t o  
t h e  D e p a r t m e n t  o f  L a w  f o r  i t s  c o n s i d e r a t i o n .

Third, t h e s e  r e g u l a t i o n s  a r e  t o o  l o n g  a n d  complex,. 
W h e n  i t  is c o n s i d e r e d  t h a t  t h e  t i m b e r  o p e r a t o r  m u s t  a l s o  
c o m p l y  w i t h  D N R ' s  f o r e s t  p r a c t i c e  r e g u l a t i o n s  ( w h i c h  
i n c o r p o r a t e  D E C ' s  b e s t  m a n a g e m e n t  p r a c t i c e s ) ,  it w i l l  b e  
m o s t  d i f f i c u l t  t o  m e e t  t h e  d e t a i l e d ,  c o o k b o o k - t y p e  p r e ­
s c r i p t i o n s  s e t  f o r t h  i n  t h e s e  r e g u l a t i o n s .  T h u r ,  t h e  
c o m p l e x i t y  o f  t h e  r e g u l a t i o n s  i n  c o n j u n c t i o n  w i t h  o t h e r  
r e g u l a t i o n s  w i l l  b e  c o n f u s i n g  t o  b o t h  o p e r a t o r  a n d  r e g u l a t o r  
a 1 i k  e .

W h a t  is n e e d e J is a w r i t t e n  d e s c r i p t i o n  o f  t h e  
s y s t e m  u n d e r  w h i c h  w e  h a v e  b e e n  o p e r a t i n g .  F i e l d  b i o l o g i s t s  
h a v e  b e e n  u s i n g  t h e i r  p r o f e s s i o n a l  d i s c r e t i o n  t o  i n s u r e  
s t r e a m  p r o t e c t i o n .  * W e  s u b m i t  t h a t  t h e  d e t a i l e d  p r e s c r i p ­
t i o n s  w h i c h  c o m p r i s e  t h e s e  r e g u l a t i o n s ,  p a r t i c u l a r l y  
S e c t i o n s  190 t h r o u g h  260, w i l l  h i n d e r  A D F & C ' s  p r o f e s s i o n a l  
b i o l o g i s t s  as  t h e y  s e e k  t o  d e a l  w i t h  s i t e  s p e c i f i c  p r o b l e m s .  
It w o u l d  b e  s i m p l e r  a n d  w i s e r  co s e t  f o r t h  g o a l s  i n  t h e  
f o r e s t  p r a c t i c e  r e g u l a t i o n s  a n d  a l l o w  t i m b e r  o p e r a t o r s  a n d  
b i o l o g i s t s  t o  f i n d  w a y s  t o  mee-t t h o s e  g o a l s  o n  t h e  g r o u n d .  
T h i s  is t h e  p e r m i t  b y  r e g u l a t i o n  t e c h n i q u e  w h i c h  w e  h a v e  
d i s c u s s e d  w i t h  y o u  o r a l l y .

F o u r t h ,  A D F & G  d o e s  n o t  n o w  h a v e  t h e  p e r s o n n e l  t o  

a d m i n i s t e r  t h e s e  i n t r i c a t e  r e g u l a t i o n s .  H o w  m a n y  a d d i t i o n a l  
p o s i t i o n s  w i l l  b e  n e e d e d  t o  a d m i n i s t e r  a n d  i n t e r p r e t  t h e m  o n  
t h e  g r o u n d ?  H o w  m a n y  p e o p l e  w i l l  b e  n e e d e d  t o  d e a l  w i t h  t h e  
a d m i n i s t r a t i v e  a p p e a l s  a n d  l i t i g a t i o n  w h i c h  a r e  l i k e l y  t o  
f o l l o w  i n  t h e  w a k e  o f  t h i s  m o s t  c o m p l i c a t e d  s e t  o f  
r e g u l a t i o n s ?

F i f t h .  P l e a s e  b e  a d v i s e d  o f  o u r  m o s t  s t r e n u o u s  
o b j e c t i o n  t o  S e c t i o n  260, w h i c h  i n  e f f e c t  c a l l s  f o r  b u f f e r  
s t r i p s  o n  a l l  s t r e a m s .  T h i s  is e n v i r o n m e n t a l l y  i n d e f e n s i b l e  
a n d  w i l l  p l a c e  a n  i n c r e d i b l e  b u r d e n  o n  t i m b e r  h a r v e s t  
o p e r a t i o n s .  I t s  i m p a c t  o n  t h e  p o t e n t i a l  y i e l d  o f  t h e  
T o n g a s s  N a t i o n a l  F o r e s t  a n d  s t a t e  a n d  p r i v a t e  f o r e s t  is 
i n c a l c u l a b l e  g i v e n  t h e  i n t e r m e s h  o f  s t r e a m s  o n  t h e  b e s t  
t i m b e r  g r o w i n g  l a n d s .  W e  b e l i e v e  i t  is s a f e  t o  s a y  t h a t  
A D F & G  h a s  n o  n o t i o n  w h a t s o e v e r  o f  t h e  a d v e r s e  j o b  i m p a c t  o f  
t h i s  p a r t i c u l a r  s e c t i o n .



S i x t h .  W e  b e l i e v e  it i n a p p r o p r i a t e  f o r  t h e s e  

r e g u l a t i o n s  t o  b e  p r o m u l g a t e d  p r i o r  t o  t h e  t i m e  t h a t  t h e  
r e g u l a t o r y  r e f o r m  r e g u l a t i o n s  a r e  c o m p l e t e d .  T h e  r e g u l a t o r y  
r e f o r m  r e g u l a t i o n s  ( w h i c h  a r e  p r e s e n t l y  in d r a f t  a n d  u p o n  
w h i c h  p u b l i c  c o m m e n t  is s t i l l  b e i n g  r e c e i v e d )  a r e  t h e  
u m b r e l l a  r e g u l a t i o n s  u n d e r  w h i c h  t h e  h a b i t a t  rcegula t i o n s  
w i l l  b e  i n c l u d e d .  T o  a t t e m p t  t o  d r a f t  t h e s e  s u b o r d i n a t e  
r e g u l a t i o n s  b e f o r e  t h e  u m b r e l l a • r e g u l a t i o n s  a r e  c o m p l e t e d  
w i l l  s i m p l y  m e a n  t h a t  A D F & G  w i l l  h a v e  t o  g o  b a c k  l a t e r  a n d  
a m e n d  t h e s e  r e g u l a t i o n s  t o  c o n f o r m  t o  t h e  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s .  T o  m a k e  t h e  p r o c e s s  w o r k  i n  a n  o r d e r l y  m a n n e r ,  
v a  r e c o m m e n d  t h a t  y o u  s u s p e n d  t h i s  r u l e m a k i n g  p r o c e s s  u n t i l  
s u c h  t i m e  a s  t h e  r e g u l a t o r y  r e f o r m  r e g u l a t i o n s  a r e  
c o m p l e t e d .

W e  h a v e  t h e  f o l l o w i n g  s p e c i f i c  c o m m e n t s  r e g a r d i n g  
t h e  v a r i o u s  s e c t i o n s  o f  t h e  p r o p o s e d  r e g u l a t i o n s :

1. 5 A A C  9 5 . 0 0 1 .  F i n d i n g s .

A. S u b s e c t i o n  (b) s t a t e s  t h a t  t h e  L e g i s l a t u r e  h a s  
s e t  a s i d e  " v a r i o u s  l a n d  a n d  w a t e r  a r e a s  o f  t h e  S t a t e "  w h e r e  
f i s h  a n d  g a m e  is e n t i t l e d  t o  a h i g h e r  d e g r e e  o f  p r o t e c t i o n  
t h a n  a f f o r d e d  o t h e r  a r e a s .  T h e  n e x t  s e n t e n c e  s t a t e s  t h a t  
a m o n g  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  a r e  " s p e c i f i e d  f i s h  
s t r e a m s . "  A S  1 6 . 0 5 . 3 7 0 ( a )  p r o v i d e s  f o r  s p e c i f i c a t i o n  b y  t h e  
C o m m i s s i o n e r  o f  A D F & G  o f  "the v a r i o u s  r i v e r s ,  l a k e s  a n d  
s t r e a m s - o r  p a r t s  o f  t h e m  t h a t  a r e  i m p o r t a n t  f o r  t h e  s p a w n i n g  
o r  m i g r a t i o n  o f  a n a d r o m o u s  f i s h . "  T h u s ,  it i s  i n c o r r e c t  t o  
s a y  t h a t  s p e c i f i e d  s t r e a m s  a r e  l e g i s l a t i v e l y  d e s i g n a t e d :  t h e  
L e g i s l a t u r e  h a s  s e t  u p  a m e c h a n i s m  b y  w h i c h  t h e  C o m m i s s i o n e r  
m a y  d e s i g n a t e  s t r e a m s .

M o r e  i m p o r t a n t ,  t h e  a u t h o r i t y  w i t h  r e s p e c t  t o  
s p e c i f i e d  s t r e a m s  i s  l i m i t e d  i n  A S  1 6 . 0 5 . 8 7 0 ( b )  t o  
a c t i v i t i e s  w i t h i n  t h e  " n a t u r a l  f l o w  o r  b e d "  o f  a s p e c i f i e d  
ri v e r ,  l a k e  or  s t r e a m .  A c c o r d i n g l y ,  t h e  f i n d i n g s  a r e  
i n c o r r e c t  i n  s t a t i n g  t h a t  t h e  L e g i s l a t u r e  h a s  s e t  a s i d e  l a n d  
a r e a s  b y  p r o v i d i n g  f o r  t h e  s p e c i f i c a t i o n  o f  f i s h  s t r e a m s .  
T h e r e f o r e ,  w e  c h a l l e n g e  e v e r y  a t t e m p t  in  t h e  h a b i t a t  r e g u l a ­
t i o n s  t o  p r e s c r i b e  A D F & G  m a n a g e m e n t  o f  b A n k s  a n d  l a n d  b a s e d  
a c t i v i t i e s  b e y o n d  t h e  b a n k s  w h e t h e r  o r  n o t  w e  h a v e  m a d e  
s p e c i f i c  r e f e r e n c e  t o  t h e  S e c t i o n s  in  w h i c h  t h e  p r e s c r i p ­
t i o n s  a p p e a r .
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B. W e  c h a l l e n g e  t h e  s t a t e m e n t  o f  s u b s e c t i o n  (f) o f  
. 0 0 1  t h a t  "the s u s c e p t i b i l i t y  o f  f i s h  a n d  g a m e  t o  d a m a g e  
r e q u i r e s  t h e  p r o m u l g a t i o n  o f  u n i f o r m  s t a n d a r d s . "  T h e  v e r y  
n e x t  s e n t e n c e  s t a t e s  t h a t  " b e c a u s e  o f  t h e  w i d e  v a r i a t i o n  i n  
h a b i t a t s ,  t h e r e  m u s t  b e  a m e a n s  f o r  a c c o m m o d a t i n g  u n i q u e  
i n d i v i d u a l  c i r c u m s t a n c e s . "  W e  a g r e e  w i t h  t h e  l a t t e r  
s e n t e n c e  a n d  d i s a g r e e  w i t h  t h e  f o r m e r .  W h a t  s h o u l d  b e  
m a i n t a i n e d  is m a x i m u m  fie i b i l i t y  f o r  A D F & G  p r o f e s s i o n a l s  t o  
d e t e r m i n e  w h a t  is n e e d e d  o n  the g r o u n d .

E v e n  t h o u g h  A D F & G  d o e s  n o t  h a v e  t h e  a u t u o r i t y  t o  
r e q u i r e  a n y t h i n g  o n  t h e  b a n k s  o r  s u r r o u n d i n g  r i p a r i a n  l a n d ,  
w e  i n  t h e  t i m b e r  i n d u s t r y  h a v e  a l w a y s  r e a c h e d  a g r e e m e n t  w i t h  
A D F & G  w i t h  r e s p e c t  t o  a c t i v i t i e s  in t h e s e  a r e a s .  T h i s  
c l e a r l y  s h o w s  t h a t  t h e r e  is n o  n e e d  f o r  u n i f o r m  p r o c e d u r e s  -• 
w e  h a v e  b e e n  w o r k i n g  w i t h  t h e  f i s h  a n d  g a m e  m a n a g e r s  o n  
b a n k s  a n d  r : p a r i a n  l a n d s  w i t h o u t  a n y  r e q u i r e m e n t  t h a t  w e  d o  
s o  f o r  a l o n g  time. W h a t  is n e e d e d  is p r o f e s s i o n a l l y  d e t e r ­
m i n e d  s i t e  s p e c i f i c  d e t e r m i n a t i o n s  o f  h o w  o p e r a t i o n s  c o u l d  
b e s t  t a k e  p l a c e  w i t h  m i n i m u m  i m p a c t  o n  t h e  s u r r o u n d i n g  
e n v i r o n m e n t .  A c c o r d i n g l y ,  w e  r e c o m m e n d  s t r i k i n g  t h e  f i r s t  
s e n t e n c e  o f  s u b s e c t i o n  (f).

C. W e  d i s a g r e e  e n t i r e l y  w i t h  t h e  l a s t  s e n t e n c e  o f  
s u b s e c t i o n  (g) o f  .001 w h i c h  m a k e s  t h e  O r w e l l i a n  s t a t e m e n t  
t h a t  a p e r m i t  s y s t e m  is besi r'or p r o v i d i n g  f l e x i b i l i t y .  A s  
s t a t e d ,  w i t h o u t  a D F & G  h a v i n g  a n y  a u t h o r i t y  w h a t s o e v e r ,  w e  
h a v e  w o r k e d  w i t h  t h e  d e p a r t m e n t  to p r o t e c t  s i t e  s p e c i f i c  
e n v i r o n m e n t s  as r e q u e s t e d  b y  A D F & G  b i o l o g i s t s .  It is m y
u n d e r s t a n d i n g  t h a t  y o u r  d e p a r t m e n t  t h i n k s  t h a t  w e  h a v e  d o n e  
a g o o d  j o b  in  p r o t e c t i n g  t h e  e n v i r o n m e n t .  A c c o r d i n g l y ,  t h i s  
b e l i e s  t h e  s t a t e m e n t  t h a t  a p e r m i t  s y s t e m  is n e e d e d  a t  a l l .  
It b o g g l e s  t h e  m i n d  t o  r e a d  t h a t  a p e r m i t  s y s t e m  w o u l d
p r o v i d e  f l e x i b i l i t y .  T h e  l o n g  a n d  c o m p l i c a t e d  r e g u l a t i o n s  
s e t  f o r t h  in  t h i s  s_uapter m a k e  i t  c l e a r  t h a t  t h a t  is n o t  t h e  
c a s e .  T h e s e  r e g u l a t i o n s  w i l l  m a k e  i t  i m p o s s i b l e  f o r  
o p e r a t o r s  a n d  b i o l o g i s t s  t o  k n o w  w h a t  t o  do. W e  s u b m i t  t h a t  
t h e s e  r e g u l a t i o n s  w i l l  t h e ^ f  o r e  h a r m ,  n o t  h e l p ,  t h e
e n v i r o n m e n t .

D. S u b s e c t i o n  (h) is a h i v e  o f  i n c o n s i s t e n c i e s .  
O n  t h e  o n e  h a n d ,  t h e  f i r s t  s e n t e n c e  t a l k s  a b o u t  m i n o r  
i m p a c t s  a n d  t h e  s e c o n d  s e n t e n c e  t a l k s  a b o u t  g e n e r a l  p e r m i t s  
t o  a c c o m m o d a t e  a n d  m i n o r  i m p a c t s .  O n  t h e  o t h e r  h a n d ,  t h e  
t h i r d  s e n t e n c e  s e e m s  t o  t a k e  t h e  o p p o r t u n i t y  to  o b t a i n
g e n e r a l  p e r m i t s  b y  c a l l i n g  f o r  i n d i v i d u a l  p e r m i t s  o n  a c a s e -  
b y - c a s e  b a s i s .  W e  r e c o m m e n d  t h e  d e l e t i o n  o f  s u b s e c t i o n  (h) 

e n t i r e l y .
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2. 5 A A C  9 5 . 0 0 2 .  P u r p o s e s .

A. W e  o b j e c t  t o  t h e  u s e  o f  t h e  p h r a s e  " l a n d  a n d  
w a t e r  u s e "  a s  f o u n d  i n  s u b s e c t i o n s  1 a n d  2. A s  p r e v i o u s l y  
stated, A D F & G  d o e s  n o t  h a v e  s u c h  e x t e n s i v e  a u t h o r i t y .

B. S u b s e c t i o n  2(A) s a y s  t h a t  t h e  r e g u l a t i o n s  m u s t  
p r o v i d e  for " u n o b s t r u c t e d  p a s s a g e  o f  fish". U s e  o f  a b s o l u t e  
w o r d s  l i k e  " u n o b s t r u c t e d "  a r e  u n w i s e ,  s i n c e  t h e o r e t i c a l l y  
a n y t h i n g  c o u l d  b e  c o n s i d e r e d  a n  o b s t r u c t i o n .  T h e  w o r d  

s h o u l d  b e  d e l e t e d .

C. S u b s e c t i o n s  2(B) a n d  (D) s t a t e  t h a t  t h e r e  
s h o u l d  b e  u n i f o r m  s t a n d a r d s  d e a l i n g  w i t h  c e r t a i n  l a n d - b a s e d  
a c t i v i t i e s .  Ag a i n ,  A D F & G  d o e s  n o t  h a v e  a u t h o r i t y  t o  m a k e  
r e g u l a t i o n s  i n  t h i s  r e g a r d .

3. 5 A A C  9 5 . 0 2 0 .  A c t i v i t i e s  i n  S t r e a m s  a n d  R i v e r s  

F r e q u e n t e d  b y  Fish.

A. T h i s  s u b s e c t i o n  a n d  .030 r e q u i r e  p l a n s  t o  b e  
a p p r o v e d  b y  t h e  d e p a r t m e n t  i f  c e r t a i n  l i s t e d  a c t i v i t i e s  a r e  

u n d e r t a k e n .  It is a m e c h a n i c a l  s y s t e m :  t h e  s o l e  i s s u e  b e i n g  
w h e t h e r  o r  n o t  t h e  p r o p o s e d  a c t i v i t y  is c o v e r e d  in t h e  l i s t s  
o f  a c t i v i t i e s  s e t  f o r t h  i n  t h e  s u b s e c t i o n s .

In fact, A S  1 5 . 0 5 . 3 7 0 ( c )  s t a t e s  t h a t  " [ l ] f  t h e  
C o m m i s s i o n e r  d e t e r m i n e s  t o  d o  so, h e  s h a l l  in t h e  l e t t e r  o f  
a c k n o w l e d g e m e n t ,  r e q u i r e  th 2 p e r s o n  o r  g o v e r n m e n t a l  a g e n c y  
t o  s u b m i t  t o  h i m  f u l l  p i o u s  a n d  s p e c i f i c a t i o n s  o f  t h e  
p r o p o s e d  c o n s t r u c t i o n  o r  w o r k  ... ." A c c o r d i n g l y ,  i t  is
’ .a p p r o p r i a t e  t o  u s e  a m e c h a n i c a l  s y s tem. T h e  r e g u l a t i o n s  
s h o u l d  c o n t a i n  a s e c t i o n  d e s c r i b i n g  u n d e r  w h a t  c i r c u m s t a n c e s  
t h e  c o m m i s s i o n e r  w i l l  " d e t e r m i n e "  t h a t  t h e  p l a n s  a n d  s p e c i­
f i c a t i o n s  f o r  t h e  a c t i v i t i e s  l i s t e d  i n  t h i s  s u b s e c t i o n  a n d  
s u b s e c t i o n  .030 a r e  n e e d e d .  It is all r i g h t  t o  h a v e  a 
m e c h a n i c a l  s y s t e m  t o  d e s c r i b e  w h a t  a c t i v i t i e s  w i l l  t r i g g e r  
t h e  n o t i c j r e q u i r e m e n t .  H o w e v e r ,  t h e s e  r e g u l a t i o n s  a r e  
i n s u f f i c i e n t  a n d  i l l e g a l  t o  t h e  e x t e n t  t h e y  s e e k  t o  m a k e  
m e c h a n i c a l  a s i t u a t i o n  i n  w h i c h  t h e  l a w  r e q u i r e s  t h e  

c o m m i s s i o n e r  t o  e x e r c i s e  h i s  d i s c r e t i o n .

B. T h i s  s e c t i o n  p r o v i d e s  t h a t  c e r t a i n  a ctivi^irss 
i n  s t r e a m s  o r  r i v e r s  " f r e q u e n t e d  b y  f i s h "  c a n n o t  t a k e  p l a c e  
w i t h o u  p l a n  a p p r o v a l .  In 5 A A C  9 5 . 9 9 0 ( 8 ) ,  " f r e q u e n t e d  b y  
f i s h "  is d e f i n e d  t o  m e a n  "at a n y  t i m e  i n  t h e  d e t e r m i n a t i o n
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o f  t h e  d e p a r t m e n t ,  c o n t a i n i n g  r e s i d e n t  o r  m i g r a t o r y  f i s h . "  
A  s t r e a m  m u s t  b e  s p e c i f i e d  u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) ,  i n  o r d e r  
f o r  it t o  b e  s u b j e c t  t o  A S  1 6 . 0 5 . 8 7 0 ( b )  a n d  t h u s  s u b j e c t ,  t o  
t h e s e  r e g u l a t i o n s .  It is o u r  r e c o m m e n d a t i o n ,  t h e r e f o r e ,  
t h a t  t h e  t e r m  " f r e q u e n t e d  b y  fish" b e  s t r i c k e n  a n d  t h a t  t h e  
w o r d s  " s p e c i f i e d "  b e  p l a c e d  i n  f r o n t  o f  t h e  w o r d  " s t r e a m  o r  
r i v e r "  i n  t h e  t h i r d  l i n e  o f  t h i s  s e c t i o n .

C. T h i s  s e c t i o n  a l s o  s t a t e s  t h a t  a c t i v i t i e s  c a n n o t  
t a k e  p l a c e  i n  " p o r t i o n  o f  t h e  f l o o d  p l a i n  w h i c h  is c o v e r e d  
b y  t h e  m e a n  a n n u a l  f l o o d . "  A g a i n ,  t h e  D e p a r t m e n t  d o e s  n o t  
h a v e  a u t h o r i t y  u n d e r  t h e  c i t e d  s t a t u t e s  t o  c o n t r o l  l a n d  
b a s e d  a c t i v i t y .

E v e n  i f  t h e r e  w e r e  s u c h  a u t h o r i t y ,  h o w  is a t i m b e r  

o p e r a t o r  o n  t h e  g r o u n d  t o  d e t e r m i n e  w h a t  p o r t i o n  o f  t h e  
f l o o d  p l a i n  is c o v e r e d  b y  t h e  m e a n  a n n u a l  f l o c d ?  V i e w e d  
f r o m  t h i s  p e r s p e c t i v e ,  t h e  r e g u l a t i o n  s i m p l y  is i m p r a c t i c a l .

D. S u b p a r a g r a p h  2 o f  9 5 . 0 2 0  s t a t e s  t h a t  p l a n s  n e e d  
t o  b e  s u b m i t t e d  in o r d e r  t o  b u i l d  c e r t a i n  c r o s s  c h a n n e l  
s t r u c t u r e s .  We  s u b m i t  t h a t  a C o r p s  o f  E n g i n e e r s  p e r m i t  
w o u l d  b e  n e e d e d  f o r  a n y  o f  t h e s e  s t r u c t u r e s  i n  n a v i g a b l e  
w a t e r s .  A D F & G  w o u l d  h a v e  a r i g h t  t o  c o m m e n t  u p o n  t h e  
p r o p o s e d  p l a n s  w i t h i n  t h e  C o r p s  o f  E n g i n e e r s  p e r m i t t i n g  
p r o c e s s  a n d  c o u l d  c e r t a i n l y  d i s a p p r o v e  t h e m  i f  t h e y  w e r e  
u n s a t i s f a c t o r y .  W h a t  t h o u g h t  h a s  b e e n  g i v e n  t o  c o o r d i n a t i n g  
t h e  n e e d  for C o r p s  p e r m i t s  w i t h  t h e s e  r e q u i r e m e n t s  i n  o r d e r  
t o  e l i m i n a t e  d u p l i c a t i o n ?  T h i s  i s s u e  w o u l d  b e  e a s i e r  t o  
a d d r e s s  if c o n s i d e r a t i o n  af t h e  d r a f t  ; ,r t h e s e  r e g u l a t i o n s  
w e r e  h e l d  o f f  u n t i l  s u c h  t i m e  a s  t h e  r e g u l a t o r y  r e f o r m  
r e g u l a t i o n s  w e r e  p r o m u l g a t e d .

4. 5 A A C  9 5 . 0 3 0 .  A c t i v i t i e s  in o r  A f f e c t i n g  A n a d r o m o u s
F i s h  S t r e a m s .

A. T h i s  - e c t i o n  p r e c l u d e s  c e r t a i n  a c t i v i t i e s  f r o m  
t a k i n g  p l a c e  w i t h o u t  a p e r m i t  " i n  w a t e r  s p e c i f i e d  a s  
i m p o r t a n t  t o  a n a d r o m o u s  f i s h . "  D o e s  t h i s  m e a n  w a t e r s  
s p e c i f i e d  in a c c o r d a n c e  w i t h  A S  1 6 . 0 5 . 9 7 0 ( a ) ?  W e  w o u l d  

s u b m i t  t h a t  t h e  o n l y  l e g a l  w a y  t o  b r i n g  w a t e r s  w i t h i n  t h e  
r e g u l a t i o n s  i s  t o  s p e c i f y  t h e m  a s  r e q u i r e d  b y  A S

16.‘0 5 . 8 7 0 ( a )  .

F u r t h e r m o r e ,  t o  d o  o t h e r w i s e  w o u l d  l e a v e  it  t o  t h e  
t i m b e r  o p e r a t o r  t o  d e t e r m i n e  w h a t  s t r e a m s  a r e  i m p o r t a n t  t o
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a n a d r o m o u s  f i s n  a n d  w h i c h  a r e  not. T h e r e  is n o  w a y  t h a t  
t h i s  b u r d e n  s h o u l d  o r  c a n  l e g a l l y  b e  s h i f t e d  t o  t h e  t i m b e r  
o p e r a t o r  i n a s m u c h  as  h e  o r  s h e  d o e s  n o t  h a v e  t h e  e x p e r t i s e  
t o  m a k e  t h i s  d e t e r m i n a t i o n  a s  A S  1 6 . 0 5 . 8 7 0 ( b )  o n l y  
a u t h o r i z e s  r e g u l a t i o n  o f  s p e c i f i e d  s t r e a m s .

B. T h i j  s e c t i o n  i n c l u d e s  t r i b u t a r i e s  o f  a n a d r o m o u s  
f i s h  s t r e a m s  w i t h i n  t h e  d e f i n i t i o n  o f  w a t e r s  i m p o r t a n t  t o  
a n a d r o m o u s  fish. T h e r e  i s  n o  a u t h o r i t y  w h a t s o e v e r  i n  T i t l e  
16 t o  r e q u i r e  a t i m b e r  o p e r a t o r  t o  g u e s s  w h i c h  s t r e a m s  a r e  
t r i b u t a r y  t o  a n  a n a d r o m o u s  f i s h  s t r e a m .  U n d e r  A S  
1 6 . 0 5 . 8 7 0 ( a ) ,  A D F & G  h a s  t h e  r i g h t  t o  s p e c i f y  t r i b u t a r i e s  as  
w a t e r s  i m p o r t a n t  f o r  t h e  s p a w n i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  
fish. S u c h  d e s i g n a t i o n  c a u s e s  t r i b u t a r i e s  t o  b e c o m e  s p e c i­
f i e d  s t r e a m s  a n d  t hus, s u b j e c t  t o  y o u r  r e g u l a t o r y  a u t h o r i t y .  
A n y t h i n g  s h o r t  o f  s p e c i f i c a t i o n  a s  p r o v i d e d  i n  A S  
1 6 . 0 5 . 8 7 0  (a) w o u l d  f a i l  t o  m a k e  t h a t  s t r e a m  s u b j e c t  t o  t h e s e  
r e g u l a t i o n s .

C. S e c t i o n  9 5 . 0 3 0  p r o v i d e s  t h a t  c e r t a i n  a c t i v i t i e s  
in w a t e r s  i m p o r t a n t  t o  a n a d r o m o u s  f i s h  c a n n o t  t a k e  p l a c e  
w i t h o u t  a p e r m i t  i f  t h o s e  a c t i v i t i e s  " m a y  r e s u l t  in  
p o l l u t i o n  or  a c h a n g e  in t h e  n a t u r a l  f l o w  o r  b e d  o f  t h e  
a n a d r o m o u s  f i s h  s t r e a m . " T h e  a d d i t i o n  o f  t h e  w o r d  "may" 
g o e s  f a r  b e y o n d  t h e  a u t h o r i z a t i o n  o f  t h e  r e g u l a t o r y  p o w e r  
f o u n d  in AS 1 6 . 0 5 . 8 7 0 ( b ) .  T h a t  s e c t i o n  s t a t e s  t h a t  n o t i­
f i c a t i o n  m u s t  b e  g i v e n  if a p e r s o n  " d e s i r e s  t o  p o l l u t e . "  : n 
o t h e r  w o r d s ,  it r e q u i r e s  a m u c h  c l o s e r  n e x u s  b e t w e e n  t h e  

a c t i v i t y  a n d  p o l l u t i o n  t h a n  t h e  w o r d  " m a y "  p r o v i d e s .  U s e  o f  
t h e  w o r d  "may" r e q u i r e s  t h e  t i m b e r  o p e r a t o r  t o  s p e c u l a t e  as 
t o  w h a t  m a y  o r  m a y  n o t  r e s u l t  f r o m  a p a r t i c u l a r  a c t i v i t y .

U s u a l l y  s u c h  d e t e r m i n a t i o n s  a r e  m a d e  b y  b i o l o g i s t s  

o n  t h e  g r o u n d  w h o  v,ork w i t h  t h e  o p e r a t o r s  t o  m a k e  c e r t a i n  
t h a t  t h e i r  a c t i v i t i e s  d o  n o t  h a v e  a d v e r s e  c o n s e q u e n c e s .  
T h i s  is t h e  e x i s t i n g  s i t u a t i o n  w h i c h  w e  a r e  t r y i n g  t o  m a i n ­
tain. W e  d o  n o t  i n t e n d  t o  a l l o w  t h e  A D F & G  t o  s w i t c h  t h e  
b u r d e n  o f  m a k i n g  s u c h  d e t e r m i n a t i o n s  t o  t h e  t i m b e r  o p e r a t o r s  
w h o  l a c k  t h e  n e c e s s a r y  e x p e r t i s e .  D e t e r m i n i n g  u n d e r  w h a t  
c i r c u m s t a n c e s  p o l l u t i o n  m a y  o r  m a y  n o t  o c c u r ,  i s  s i m p l y  n o t  
w i t h i n  t h e i r  a b i l i t y  t o  do. It is A D F & G 's j o b  a n d  c a n  o n l "  
b e  c a r r i e d  o u t  b y  p r o f e s s i o n a l  m a n a g e r s  m a k i n g  o n  t h e  g r o u n u  
d e c i s i o n s .

D. U n d e r  s u b s e c t i o n  2, a p e r m i t  is  n e e d e d  i f  
a c t i v i t i e s  a r e  g o i n g  t o  t a k e  p l a c e  w i t h i n  t h e  a n n u a l  f l o o d  
p l a n e .  As p r e v i o u s l y  s t a t e d ,  A D F & G  l a c k o  t h e  a u t h o r i t y
u n d e r  t h e  l a w  t o  r e g u l a t e  l a n d  b a s e d  a c t i v i t i e s .
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F u r t h e r m o r e ,  t h e  s t a t e  h a s  c e r t i f i c a t i o n  a u t h o r i t y  
u n d e r  s e c t i o n  4 0 4  o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  A c t  , 
t o  c o n t r o l  s u c h  d r e d g i n g  a n d  filling. A c c o r d i n g l y ,  it 
a p p e a r s  t h a t  t h i s  p r o v i s i o n  w i l l  r e s u l t  i n  d u p l i c a t i o n  o f  
r e g u l a t o r y  c o n t r o l .

E. S u b s e c t i o n  5 r e q u i r e s  s u b m i s s i o n  o f  p l a n s  a n d  
s p e c i f i c a t i o n s  f o r  " u s e  o f  a n y  l o g  d r a g g i n g  e q u i p m e n t . "  A s  
w r i t t e n ,  t h i s  w o u l d  s e e m  t o  m e a n  t h a t  a n y  t i m e  a n  o p e r a t o r  
i n t e n d e d  t c  u s e  l o g  d r a g g i n g  e q u i p m e n t  a n y w h e r e  o n  t h e  
o p e r a t i o n ,  s u b m i s s i o n  o f  p l a n s  w o u l d  h a v e  t o  b e  s u b m i t t e d .  
A g a i n ,  t h i s  is a l a n d  b a s e d  a c t i v i t y  o u t s i d e  A D F & G ' s  l e g a l  
a u t h o r i t y  t o  r e g u l a t e .

F. S u b s e c t i o n  7 r e q u i r e s  s u b m i s s i o n  o f  p l a n s  a n d  
s p e c i f i c a t i o n s  f o r  c o n s t r u c t i o n  "at t h e  b a n k  o f  t h e  s t r e a m ,  
r i v e r  or l a k e . "  Aga i n ,  y o u  do n o t  h a v e  a u t h o r i t y  t o  
r e g u l a t e  a c t i v i t y  o n  t h e  b a n k  o f  t h e  s t r e a m ,  r i v e r  o r  l a k e .
F u r t h e r m o r e ,  e v e n  i f  y o u  d i d  h a v e  s u c h  a u t h o r i t y ,  t h e  w o r d
" b a n k "  is a n  e x t r e m e l y  v a g u e  t e r m .  It c o u l d ,  t h e o r e t i c a l l y ,  
e x t e n d  t o  a l l  r i p a r i a n  u p l a n d s .  W o u l d  i t  n o t  b e  b e t t e r  t o  
s p e c i f y  a z o n e  a l o n g s i d e  t h e  s t r e a m  in w h i c h  a c t i v i t y  w o u l d  
b e  r e g u l a t e d ?

G. S u b s e c t i o n s  9, 10, 11, 12, 13 a n d  1 4  a r e
o b j e c t e d  t o  as  a t t e m p t s  t o  r e g u l a t e  l a n d  b a s e d  a c t i v i t y
w h i c h  A D F & G  is n o t  a u t h o r i z e d  t o  d o  u n d e r  A S  1 5 . 0 5 . 3 7 0  o r  
a n y  o f  the o t h e r  l i s t e d  s t a t u t e s .

5. 5 A A C  9 5 . 0 7 0 .  G e n e r a l  P e r m i t s .

T h i s  s e c t i o n  p r o v i d e s  f o r  g e n e r a l  p e r m i t s  w i t h  
r e s p e c t  to c e r t a i n  n a m e d  a r e a s .  H o w e v e r ,  t h e  c r i t e r i a  f o r  
o b t a i n i n g  a g e n e r a l  p e r m i t  is n o t  s p e l l e d  o u t .  I t  w o u l d  
s e e m  that g e n e r a l  p e r m i t s  c o u l d  b e  i s s u e d  o n  a " l o g g i n g  
s h o w "  b a s i s .  T h i s  w o u l d  s a v e  b i o l o g i s t s  t h e  n e c e s s i t y  o f  
s t r e a m  by s t r e a m  a n a l y s i s  f o r  h a b i t a t  p r o t e c t i o n .  I n s t e a d ,  
a s e r i e s  o f  r u l e s  f o r  a n  a r e a  c o u l l  b e  d e c i d e d  u p o n  a n d  s e t  
f o r t h  in a g e n e r a l  p e r m i t .  W h e r e  s p e c i a l  s t r e a m s  n e e d  
s p e c i a l  p r o t e c t i o n ,  t h e y  c o u l d  b e  l o o k e d  a t  b y  A D F & G  
b i o l o g i s t s  a p a r t  f r o m  t h e  g e n e r a l  p e r m i t .  W e  b e l i e v e  t h a t  
t h i s  s e c t i o n  s h o u l d  b e  w r i t t e n  t o  s o  p r o v i d e .

5. 5 A A C  9 5 . 9 0 .  U n i f o r m  A p p l i c a t i o n  P r o c e d u r e s .

A. T h i s  s e c t i o n  p r o v i d e s  t h a t  i f  t h e  n o t i c e  
p r o v i d e d  t o  D N R  b y  a t i m b e r  o p e r a t o r  u n d e r  A S  4 1 . 1 7 . 0 9 0  
c o n t a i n s  c e r t a i n  i n f o r m a t i o n  w h i c h  i s  s p e c i f i e d  I n  
s u b s e c t i o n  (b) o f  t h i s  s e c t i o n ,  t h e n  a t i m b e r  o p e r a t o r  d o e s

/
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n o t  a l s o  n e e d  t o  p r o v i d e  n o t i c e .  As w r i t t e n ,  t h i s  w o u l d  
r e q u i r e  t h e  o p e r a t o r  t o  c o m p a r e  t h e  D N R  f o r m  t o  s u b s e c t i o n  
(b) o f  t h i s  s e c t i o n  in  o r d e r  t o  m a k e  s u r e  t h a t  a l l  o f  t h e  
s u b s e c t i o n  (b) i n f o r m a t i o n  w e r e  i n c l u d e d .  T h i s  r e s u l t s  i n  
n o  t i m e  s a v i n g  for a t i m b e r  o p e r a t o r  a t  all, a n d  i n  f a c t ,  
s u b j e c t s  h i m  o t  h e r  t o  s u f f i c i e n t  r i s k  t h a t  a l l  t h e  
i m p o r t a n t  i n f o r m a t i o n  is n o t  i n c l u d e d  s u c h  t h a t  a p r u d e n t  
o p e r a t o r  w o u l d  s i m p l y  u s e  b o t h  f o r m s  t o  a p p l y .  T h e  
r e s p o n s i b i l i t y  for m a k i n g  s u r e  t h a t  t h e  i n f o r m a t i o n  p r o v i d e d  
o n  e a c h  f o r m  is s u f f i c i e n t  l i e s  w i t h  t h e  a g e n c i e s  t h e m s e l v e s  
a n d  n o t  w i t h  t h e  t i m b e r  o p e r a t o r .

B. S u b s e c t i o n  90 is in  c o n f l i c t  w i t h  s e c t i o n s  2 0  
t h r o u g h  40. T h e  l a t t e r  s u b s e c t i o n s  s t a t e  t h a t  t h e  p r o p o s e d  
a c t i v i t y  c a n n o t  b e  u n d e r t a k e n  u n l e s s  t h e r e  h a s  b e e n  p r i o r  
a p p r o v a l  b y  A D F & G  o f  p l a n s  f o r  t h e  p r o p o s e d  a c t i v i t y .  
S e c t i o n  90 s a y s  t h a t  i n  a d d i t i o n  t o  o b t a i n i n g  p l a n  a p p r o v a l ,  
o n e  m u s t  h a v e  a p e r m i t .  C a n  o n e  a s s u m e  t h a t  b y  o b t a i n i n g  
p l a n  a p p r o v a l ,  o n e  c a n  r e c e i v e  a p e r m i t ?  Or, a r e  t h e r e  
o t h e r  t h i n g s  t h a t  m u s t  b e  d o n e  i n  a d d i t i o n  t o  s u b m i t t i n g  t h e  
p l a n s  a n d  o b t a i n i n g  a p p r o v a l  w h i c h  a r e  n e c e s s a r y  t o  o b t a i n  a 

p e r m i t ?

7. 5 A A C  9 5 . 1 0 0 .  P e r m i t  C o n d i t i o n s  a n d  A s s i g n m e n t s .

• T h i s  s e c t i o n  a l l o w s  t h e  d e c i d i n g  o f f i c e r  t o  p u t  
t e r m s  a n d  c o n d i t i o n s  w h i c h  h e  b e l i e v e s  a r e  n e c e s s a r y  i n t o  
t h e  p e r m i t .  A t  a m i n i m u m ,  t h e  d e c i d i n g  o f f i c e r  s h o u l d  
p r o v i d e  w r i t t e n  r e a s o n s  f o r  a d d i n g  a n y  s u c h  c o n d i t i o n s .  
O t h e r w i s e ,  o n e  c o u l d  n o t  e f f e c t i v e l y  a p p e a l  s u c h  a d e c i s i o n .

8 . 5 A A C  9 5 . 1 1 0 .  R e c o n s i d e r a t i o n  o f  D e n i a l s .

T h i s  s e c t i o n  provider, t h a t  r e c o n s i d e r a t i o n  w o u l d  b e  

a l l o w e d  i f  t h e  a p p l i c a n t  p r o v i d e s  n e w  f a c t u a l  i n f o r m a t i o n .  
W e  s u g g e s t  t h a t  r e c o n s i d e r a t i o n  a l s o  b e  a l l o w e d  w h e r e  l e g a l  
r e a s o n s  a r e  a d v a n c e d  b y  t h e  a p p l i c a n t .

9. 5 A A C  9 5 . 1 2 0 .  A m e n d m e n t s  t o  t h e ' P e r m i t .

A. S u b s e c t i o n  (a) d o e s  n o t  e x p l a i n  w h e n  a c h a n g e  
is s u f f i c i e n t  t o  r e q u i r e  an  a m e n d m e n t .  T h e r p  s h o u l d  b e  
l a n g u a g e  e x p l a i n i n g  this.

w o r d e d .
B. T h e  s e c o n d  s e n t e n c e  o f  s u b s e c t i o n  (b) is p o o r l y  

It s t a t e s  t h a t  t h e  " D e p a r t m e n t  w i l l  r e q u i r e  a
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m a x i m u m  o f  30 d a y s  t o  r e v i e w  a r e q u e s t  f o r  a m e n d m e n t  a f t e r  
r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  in t h e  a p p r o p r i a t e  
r e g i o n a l  o f f i c e . "  T h i s  s e n t e n c e  s h o u l d  b e  c h a n g e d  t o  r e a d  
" T h e  D e p a r t m e n t  w i l l  r e v i e w  a r e q u e s t  f o r  a m e n d m e n t  w i t h i n  
30 d a y s  o f  r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  i n  t h e  
a p p r o p r i a t e  r e g i o n a l  o f f i c e . "

W h a t  is a l l  n e c e s s a r y  i n f o r m a t i o n ?  -It w o u l d  s e e m  
t h a t  a l l  n e c e s s a r y  i n f o r m a t i o n  w o u l d  b e  p r o v i d e d  i n  a 
c o m p l e t e d  a p p l i c a t i o n  d e s c r i b e d  i n  5 A A C  9 5 . 9 0 ( b ) .

10. 5 A A C  9 5 . 1 7 0 .  A p p l i c a t i o n  o f  S t a n d a r d s .

S u b s e c t i o n  (a) m a k e s  t h e  s t a n d a r d s  o f  S e c t i o n s  180 
t h r o u g h  2 S 0  a p p l i c a b l e  t o  " r i v e r s ,  l a k e s  a n d  s t r e a m s  
f r e q u e n t e d  b y  f i s h . " As s t a t e d  i n  o u r  r e s p o n s e  t o  5 A A C
9 5 . 0 2 0 ,  a s  f o u n d  i n  p a r a g r a p h  3 ( a )  o f  o u r  r e s p o n s e ,  
" f r e q u e n t e d  b y  f i s h 1' as d e f i n e d  w o u l d  h a v e  t o  m e a n  s t r e a m s  
s p e c i f i e d  u n d e r  AS 1 6 . 0 5 . 3 7 0 ( a ) .  S i n c e  A S  1 6 . 0 5 . 8 7 0 ( b )  
l i m i t s  t h e  a u t h o r i t y  o f  t h e  D e p a r t m e n t  t o  s p e c i f i e d  s t r e a m s ,  
i f  t h e  t e r m  " f r e q u e n t e d  b y  f i s h "  d o e s  n o t  m e a n  w h a t  w e  say, 
t h e n  t h e  D e p a r t m e n t  s i m p l y  h a s  n o  a u t h o r i t y  t o  e x t e n d  t h e  

r e g u l a t i o n s  a s  p r o v i d e d  in 9 5 . 1 7 0 .  In  o t h e r  w o r d s ,  u n l e s s  
" f r e q u e n t e d  b y  fish" is d e f i n e d  t o  m e a n  " s p e c i f i e d  u n d e r  A S  
1 6 . 0 5 . 3 7 0 ( a ) " ,  t h e n  t h e r e  is n o  a u t h o r i t y  in  t h e  D e p a r t m e n t  
t o  r e g u l a t e .  F o r  t h i s  r e a s o n ,  w e  w o u l d  a g a i n  s u g g e s t  t h a t  
t h e  t e r m  " f r e q u e n t e d  b y  f i s h "  b e  s t r i k e n  a n d  t h a t  t h e  w o r d  
" s p e c i f i e d "  b e  p l a c e d  in f r o n t  o f  t h e  w o r d s  " r i v e r s ,  l a k e s  
a n d  s t r e a m s "  i n  t h e  t h i r d  l i n e  o f  t h i s  s e c t i o n .

11. 5 A A C  9 5 . 1 3 0 .  A d h e r a n c e  t o  S t a n d a r d s .

S u b s e c t i o n  (b) a s  a p r a c t i c a l  m a t t e r ,  r e q u i r e s  t h e  
p e r m i t t e e  t o  r e m o v e  i n s t a l l a t i o n s  n o t  i n  a c c o r d a n c e  w i t h  t h e  
p r o v i s i o n s  o f  t h e  p e r m i t  o r  t h i s  c h a p t e r  w h i c h  p r e - e x i s t e d  
t h e  p e r m i t  a n d  t h e  c h a p t e r .  T h e  i m p a c t  o f  t h e s e  r e g u l a t i o n s  
s h o u l d  o n l y  a p p l y  p r o s p e c t i v e l y . W e  s h o u l d  n o t  b e  r e q u i r e d  
t o  r e m o v e  i n s t a l l a t i o n s ,  w h i c h  a l t h o u g h  o n c e  l e g a l ,  d o  n o t  
n o w  c o m p l y  w i t h  t h e  r e g u l a t i o n s .  A  g r a n d f a t h e r  c l a u s e  
s h o u l d  b e  w r i t t e n  in.

12. 5 A A C  95 .190. S t a n d a r d s  f o r  F r e e  P a s s a g e  a n d  
P r o t e c t i o n  o f  Fish.

A. S u b s e c t i o n  (a) c a l l s  f o r  " f r e e  p a s s a g e "  a n d  
m o v e m e n t  o f  fish. W h a t  is  t h e  d i f f e r e n c e  b e t w e e n  f r e e  
p a s s a g e  a n d  f r e e  m o v e m e n t ?  " M o v e m e n t "  s e e m s  t o  b e  s i m p l y  a n  
a d d e d  w o r d  c o n v e y i n g  n o  d i s c r e e t  m e a n i n g .  A c c o r d i n g l y ,  w e  
r e c o m m e n d  t h a t  i t  b e  s t r i c k e n .



B. S u b s e c t i o n  (b) p r o v i d e s  for s c h e d u l i n g  o f  
c e r t a i n  " i n s t r e a m "  a c t i v i t i e s .  O u r  e x p e r i e n c e  h a s  b e e n  t h a t  
t h e  b u i l d i n g  o f  b r i d g e s  —  e v e n  d u r i n g  s p a w n i n g  p e r i o d s  —  
c a n  b e  a c c o m p l i s h e d  w i t h o u t  u n d u e  d i s t u r b a n c e  t o  t h e  f i s h .  
O n c e  a s t r u c t u r e  s u c h  as a b r i d g e ,  o r  a w i d e  c u l v e r t  i s  i n  
p l a c e ,  w e  h a v e  o b s e r v e d  t h a t  f i s h  s e e m  t o  p a y  v e r y  l i t t l e  
a t t e n t i o n  t o  it.

C. S u b s e c t i o n  (c) s a y s  t h a t  b l a s t i n g  i s  
p r o h i b i t e d  w i t h i n  o n e - e i g h t h  o f  a m i l e  o f  t h e  w a t e r  l i n e  o f  
a n y  river, l a k e  o r  s t r eam, u n l e s s  o t h e r w i s e  p e r m i t t e d  i n  t h e  
p e r m i t .  S e c t i o n  9 5 . 0 3 0 ( 3 )  s a y s  t h a t  b l a s t i n g  c a n n o t  b e  
u n d e r t a k e n  u n l e s s  p l a n s  a n d  s p e c i f i c a t i o n s  h a v e  b e e n  
s u b m i t t e d  t o  a n d  a p p r o v e d  b y  t h e  D e p ~ v*tment. W h y  is t h i s  
m a t t e r  c o v e r e d  t w i c e ?

F u r t h e r m o r e ,  i n d u s t r y  e x p e r i e n c e  s h o w s  t h a t  
t e c h n i q u e s  s u c h  as s e q u e n t i a l  b l a s t i n g  s u b s t a n t i a l l y  r e d u c e  
c o n c u s s i o n .  T h e  D u  P o n t  C o m p a n y  h a s  d e m o n s t r a t e d  t h a t  g o o d  
p r a c t i c e  c a n  r e d u c e  t h e  d i s t a n c e  b e t w e e n  t h e  b l a s t i n g  a r e a  
a n d  t h e  w a t e r .  A c c o r d i n g l y ,  w e  u r g e  y o u  t o  r e c o n s i d e r  t h e  
o n e - e i g h t h  m i l e  d i s t a n c e  in f a v o r  o f  r e s u l t  o r i e n t e d  g o a l  
s t a t e m e n t .

13. 5 A A C  9 5 . 2 0 0 .  C u l v e r t  I n s t a l l a t i o n  S t a n d a r d s .

A. T h e  r e q u i r e m e n t  f o r  t h e  b u r y i n g  o f  c u l v e r t s  a s
s e t  f o r t h  i n  S u b s e c t i o n  (a) is u n n e c e s s a r y .  If. is n o t  t h e
p r e s e n t  p r a c t i c e  to  b u r y  c u l v e r t s  t o  a s i x  i n c h  d e p t h .  S u c h  
a p r a c t i c e  c o u l d  r e s u l t  in a d v e r s e l y  a f f e c t i n g  f i s h  h a b i t a t .  
A t  p r e s e n t ,  a n  o p e r a t o r  c o n s i d e r s  t h e  s i z e  o f  trie s t r e a m  b e d  
a n d  s p e c i f i e s  a c u l v e r t  o f  l e n g t h  a n d  s i z e  s u f f i c i e n t  f o r  
f i s h  p a s s a g e  t o  o c c u r  a t  a w a t e r  v e l o c i t y  a c c e p t a b l e  e x c e p t  
f o r  p e r i o d s  o f  p e a k  flow. In a d d i t i o n ,  c u l v e r t s  a r e
p r e s e n t l y  p l a c e d  t o  m a t c h  n a t u r a l  r i v e r  o r  s t r e a m  flow.

B. S u b s e c t i o n  (b) s p e c i f i e s  a t a b l e  t o  b e  f o l l o w e d  
b y  t h e  f i e l d  o p e r a t o r .  T h e  m a x i m u m  allowable' c u l v e r t  
v e l o c i t i e s  a r e  m u c h  t o o  low, e s p e c i a l l y  .when o n e  c o n s i d e r s  
t h a t  t h e r e  a r e  p e a k  f l o w  p e r i o d s  w h e n  s u c h  v e l o c i t i e s  a r e  
n a t u r a l l y  e x c e e d e d .

C. S u b s e c t i o n  (c) p r o v i d e s  t h a t  n o  r e a l l i a n m e n t
m a y  o c c u r ,  e v e n  if a s t r e a m  is n o t  a f i s h  s t r e a m .  A l l  
t r i b u t a r i e s  a n d  f e e d e r  s t r e a m s  s h o u l d  b e  a v a i l a b l e  f o r  
r e a l l i g n m e n t  t o  a c c o m m o d a t e  i n s t a l l a t i o n .  I n  t h e s e  c a s e s ,  
t h e  w a t e r  q u a l i t y  is o f  t h e  h i g h e s t  c o n c e r n  a n d  s u c h  r e a l ­
li g n m e n t ,  u s u a l l y ,  e n h a n c e s  w a t e r  q u a l i t y .
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D. S u b s e c t i o n  (e) s i m p l y  s t a t e s  t h a t  i n s t a l l a t i o n  
o f  a c u l v e r t  m a y  n o t  o c c u r  i f  t h e r e  is a s p a w n i n g  o r  r e a r i n g  
s i t e  t h r o u g h  w h i c h  a r o a d  h a s  b e e n  d e s i g n e d .  C e r t a i n l y  
t h e r e  a r e  s i t u a t i o n s  w h e r e  s u c h  c v l v e r t  i n s t a l l a t i o n s  w o u l d  
r e s u l t  o n l y  in a d i m i n i m o u s  r e d u c t i o n  o f  f i s h  h a b i t a t .  
A c c o r d i n g l y ,  w e  b e l i e v e  t h a t  t h i s  s e c t i o n  s h o u l d  b e  
q u a l i f i e d .

14. 5 A A C  9 5 , 2 2 0 .
l i z a t i o n  S t a n d a r d s .

S t r e a m ,  R i v e r  a n d  L a k e  B a n k s  S t a b i -

A. S u b s e c t i o n  (a) p r e c l u d e s  a n y  a c t i v i t i e s  w h i c h  
" m a y  a f f e c t "  t h e  b a n k s  o f  s t r e a m s ,  r i v e r s  a n d  l a k e s .  
A g a i n ,  A D F & G  d o e s  n o t  h a v e  a u t h o r i t y  u n d e r  AS  1 6 . 0 5 . 3 7 0 ( b )  
t o  r e g u l a t e  a c t i v i t y  o n  b a n k s  o f  s t r e a m s ,  r i v e r s ,  o r  l a k e s ;  
p a r t i c u l a r l y  o n  b a n k s  o f  u n s p e c i f i e d  s t r e a m s ,  r i v e r s  o r  
l a k e s .

F u r t h e r m o r e ,  a n y t h i n g  m a y  a f f e c t  t h e  b a n k s  o f  
s t r e a m s ,  r i v e r s  a n d  l a k e s .  A c c o r d i n g l y ,  t h i s  p h r a s e  i s  
o v e r l y  b r o a d  a n d  s i m p l y  s h o u l d  b e  d e l e t e d .

B. S u b s e c t i o n  (d) s t a t e s  t h a t  o n l y  r o c k s ,  
c r i b b i n g ,  or m a t e r i a l  p r o v i d e d  b y  t h e  D e p a r t m e n t  ~ o u l d  b e  
u s e d  f o r  s t r e a m  b a n k  s t a b i l i z a t i o n .  W h e t  a b o u t  g r a s s  s e e d  
o r  v e g e t a t i o n ?  W h y  s h o u l d  t h e y  n o t  b e  s p e c i f i e d  in t h i s  
s e c t i o n ?

15. 5 A A C  9 5 . 2 3 0 .
z a t i o n  S t a n d a r d s .

S t r e a m ,  R i v e r  a n d  L a k e  B e d  S t a b i l i -

A. S u b s e c t i o n  (a)(2) s t a t e s  t h a t  a p e r s o n  h a s  t o  
b e  i n  c o m p l i a n c e  w i t h  t e r m s  s p e c i f i e d  i n  t h e  p e r m i t  "w h i c h  
t h e  d e p a r t m e n t  c o n s i d e r s  n e c e s s a r y  f o r  f r e e  p a s s a g e  a n d  
p r o t e c t i o n  o f  f i s h  ..." T h e  u n d e r l i n e d  p h r a s e  sV.ould b e  
c h a n g e d  t o  " w h i c h  a r e  r e a s o n a b l y  n e c e s s a r y . "  W h i l e  w e  h a v e  
n o  d o u b t  t h a t  t h e  d e p a r t m e n t  w i l l  a c t  w i t h i n  r e a s o n ,  t h e r e  
i s  n o  r e a s o n  t o  b r o a d e n  i t s  d i s c r e t i o n  b e y o n d  t h a t .

B. S u b s e c t i o n  (b) f l a t l y  s t a t e s  t h a t  n o  p e r s o n  m a y  
c h a n n e l i z e  a s t r e a m  f r e q u e n t e d  b y  fish. A g a i n ,  t o  s o l v e  a 
p a r t i c u l a r l y  d i f f i c u l t  e n g i n e e r i n g  p r o b l e m ,  t h i s  m a y  b e  t h e  
w i s e s t  t h i n g  t o  do. T h i s ,  o f  c o u r s e  a s s u m e s  t h a t  e n v i r o n­
m e n t a l  s t a n d a r d s  c a n  b e  m e t .

/
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C. S u b s e c t i o n  (d) s t a t e s  t h a t  n o  p e r s o n  m a y  
c o n d u c t  a c t i v i t i e s  w h i c h  c a n  a c t  t o  c r e a t e  p o t e n t i a l  f i s h  
e n t r a p m e n t  b a s i n s  w i t h i n  p o r t i o n s  o f  t h e  f l o o d  p l a i n .  A s  
p r e v i o u s l y  s t a t e d ,  A D F & G  l a c k s  t h e  l a n d  b a s e d  a u t h o r i t y  
u n d e r  A S  1 5 . 0 5 . 8 7 0 ( b )  t o  r e g u l a t e  a c t i o n s  w i t h i n  t h e  f l o o d  
p l a i n .  F u r t h e r m o r e ,  e v e n  if  s u c h  a u t h o r i t y  d i d  e x i s t ,  t h i s  
s e c t i o n  is t o o  v a g u e  a n d  r e q u i r e s  t o o  m u c h  s p e c u l a t i o n  t o  b e  
p r a c t i c a l .

E. S u b s e c t i o n  (e) s t a t e s  " e a c h  b e r m  c r e a t e d  i n  a n  
a n a d r o m o u s  f i s h  s t r e a m  m u s t  b e  c o n t o u r e d  t o  t h e  n a t u r a l  
s l o p e  as i t  e x i s t e d  p r i o r  t o  t h e  c r e a t i o n  o f  t h e  b e r m . "  I t  
i s  d i f f i c u l t  t o  u n d e r s t a n d  p r e c i s e l y  w h a t  t h i s  m e a n s .  5 A A C  
9 5 . 9 9 0 ( 3 )  d e f i n e s  b e r m  t o  m e a n  "an a r t i f i c i a l l y  r a i s e d  
m a r g i n ,  b a r  o r  o t h e r  d e p o s i t  c o m p o s e d  o f  e a r t h e n  m a t e r i a l s ,  
w h i c h  i n t e r r u p t s  t h e  n a t u r a l  c o n f i g u r a t i o n  o f  t h e  a d j a c e n t  

t e r r a i n . "  A c c o r d i n g l y ,  it w o u l d  a p p e a r  t h a t  t o  t h e  e x t e n t  
t h e r e  is a n y  r a i s e d  d e p o s i t  o f  m a t e r i a l  o f  a n y  k i n d ,  w h e t h e r  
d e t r i m e n t a l  o r  n o n - d e t r i m e n t a l ,  it m u s t  b e  c h a n g e d  t o  t h e  
p r e - e x i s t i n g  c o n t o u r s .  This, in turn, m e a n s  t h a t  t h o s e  
c o n t o u r ^  m u s t  b e  c h a r t e d  b y  a b a s e l i n e  s t u d y  b e f o r e  
o p e r a t i o n s  b e g i n .  T h i s  is a n  a b s u r d  m a k e - w o r k  t y p e  r e s u l t  
w h i c h  is s i m p l y  u n c o n n e c t e d  t o  a n y  e n v i r o n m e n a l  p r o t e c t i o n  
w h a t s o e v e r .  T h i s  s e c t i o n  s h o u l d  b e  r e w r i t t e n  t o  r e q u i r e  
b e r m s  to b e  e l i m i n a t e d  w h e r e  n e c e s s a r y  t o  p r o t e c t  t h e  
e n v i r o n m e n t .  R e t u r n i n g  t o  n a t u r a l  c o n t o u r s  h a s  b e e n  
r e j e c t e d  in  e v e r y  r u l e m a k i n g  a n d  l e g i s l a t i v e  p r o c e s s  o f  
w h i c h  w e  a r e  a w a r e .  T h e  r e a s o n  s t h a t  t h e  e x p e n s e  is n o t  
r e l a t e d  at a l l  t o  t h e  e n v i r o n m e n t a l  b e n e f i t s  t o  b e  d e r i v e d .

F. S u b s e c t i o n  (g) r e q u i r e s  t h a t  b r i d g e  p i l i n g s  
b e  c u t  o f f  l e v e l  w i t h  s t r e a m  b o t t o m s  u p o n  r e m o v a l .  W h e n  
c u l v e r t s  a r e  r e m o v e d ,  c h a n n e l s  a r e  t o  b e  r e s t o r e d  t o  
o r i g i n a l  c o n f i g u r a t i o n s .  B o t h  o f  t h e s e  c o s t l y  r e q u i r e m e n t s  
m a y  b e  n e c e s s a r y  i n  i n d i v i d u a l  i n s t a n c e s .  H o w e v e r ,  t h e  g o a l  
s h o u l d  b e  t h a t  w h e n  a n  a r e a  is left, t h e r e  w i l l  b e  n o  
e n v i r o n m e n t a l  d a m a g e  t o  t h e  fish. W e  c a n  f o r e s e e  a n y  n u m b e r  
o f  i n s t a n c e s  w h e r e  m e e t i n g  t h e  r e q u i r e m e n t s  o f  S u b s e c t i o n  
(g) w o u l d  c a u s e  m o r e  e n v i r o n m e n t a l  d a m a g e  t h a n  d o i n g  
n o t h i n g .  F u r t h e r m o r e ,  it is i m p o s s i b l e  t o  r e s t o r e  a c h a n n e l  
t o  its " o r i g i n a l  c o n f i g u r a t i o n . "  H o w  is t h e  o r i g i n a l  c o n ­
f i g u r a t i o n  t o  b e  d e t e r m i n e d ?  It m a y  w e l l  b e  t h a t  r e t u r n i n g  
t o  its o r i g i n a l  c o n f i g u r a t i o n  p r o v i d e s  n o  e n v i r o n m e n t a l  
a d v a n t a g e  w h a t s o e v e r ,  y e t  t h e  o p e r a t o r  w o u l d  s t i l l  b e  
r e q u i r e d  t o  u n d e r t a k e  t h e  c o s t  o f  m e e t i n g  t h i s  r e q u i r e m e n t .



O A  1 OR!
C h i e f  
M a r c h  24, 19 8 1  
P a g e  S e v e n t e e n

16. 5 A A C  9 5 . 2 4 0 .  W a t e r  Q u a l i t y  S t a n d a r d s .

T h e r e  is n o  r e a s o n  f o r  A D F & G  t o  a d d r e s s  i t s e l f  t o  
w a t e r  q u a l i t y  s t a n d a r d s  s i n c e  t h i s  is a f u n c t i o n  o f  D E C .  
A c c o r d i n g l y ,  w e  b e l i e v e  t h i s  e n t i r e  s e c t i o n  s h o u l d  b e  
d e l e t e d .

17. 5 A A C  9 5 . 2 6 0 .  S h o r e l i n e  S t a n d a r d s .

N o t w i t h s t a n d i n g  i t s  c o n f u s i n g  l a n g u a g e ,  t h i s  
s e c t i o n  s e e m s  t o  p r o v i d e  f o r  b u f f e r  s t r i p s  a l o n g  a l  
s t r e a m s .  A s  a p o l i c y  m a t t e r ,  t h e  A L A  o p p o s e s  s u c h  a 
s t a n d a r d .  W e  c e r t a i n l y  r e c o g n i z e  i n  p a r t i c u l a r  c a s e s  b u f f e r  
s t r i p s  m a y  b e  r e q u i r e d .  H o w e v e r ,  t o  r e q u i r e  t h e m  i n  a l l  
c a s e s  is r e g u l a t o r y  o v e r k i l l  a n d  c a n n o t  b e  s u p p o r t e d  o n  
e n v i r o n m e n t a l  g r o u n d s .  W e  t h i n k  i t  f a r  b e t t e r  t o  f o l l o w  t h e  
f o r e s t  s e r v i c e  a p p r o a c h  o f  s e t t i n g  u p  s t r e a m s i d e  m a n a g e m e n t  
z o n e s  w i t h i n  w h i c h  t h e r e  w o u l d  b e  s p e c i a l  p r o t e c t i o n .  
T h e r e f o r e ,  w e  b e l i e v e  t h a t  t h i s  s e c t i o n  s h o u l d  b e  r e w r i t t e n  
tc a c c o r d  w i t h  t h e  S o u t h e a s t  A r e a  G u i d e s .

13. 5 A A C  9 5 . 9 1 0 .  W a i v e r  o r  A l t e r a t i o n  o f  P r o c e d u r e
S t a n d a r d s  a n d  P e r m i t  C o n d i t i o n s .

S u b s e c t i o n  3 o f  t h i s  s e c t i o n  p r o v i d e s  t h a t  w a i v e r s  
m a y  b e  g r a n t e d  w h e r e  t h e  s t a n d a r d s  s e t  f o r t h  in a r e g u l a t i o n  
a r e  n o t  a p p l i c a b l e  d u e  t o  u n i q u e  i n d i v i d u a l  s t r e a m  o r  l a n d  
f e a t u r e s .  T h i s  .leaves it u p  t o  t h e  o p e r a t o r  t o  p r o v e  t h a t  
t h e  s t r e a m  o r  l a n d  f e a t u r e s  a r e  u n i q u e .  It w i l l  b e  f a r  
b e t t e r  t o  e m p l o y  t h e  t y p e  o f  s y s t e m  w e  h a v e  t a l k e d  a b o u t  
t h r o u g h o u t  t h i s  r e s p o n s e  t o  t h e  r e g u l a t i o n s .  T h e  b i o l o g i s t s  
a n d  t h e  o p e r a t o r s  s h o u l d  w o r k  o u t  s t a n d a r d s  w h i c h  w i l l  
p r o v i d e  e n v i r o n m e n t a l  s a f e g u a r d s  to s p e c i f i c ,  o n - t h e - g r o u n d  
s i t u a t i o n s .

19. 5 A A C  9 5 . 9 3 0 .  R e t e n t i o n  c>f P e r m i t  f o r  I n s p e c t i o n
a n d  I n s p e c t i o n  o f  P e r m i t  Si t e s .

S u b s e c t i o n  (b) r e q u i r e s  t h a t  a p e r m i t t e e  m u s t  g i v e  
l a w  e n f o r c e m e n t  o f f i c e r s  f r e e  a n d  u n o b s t r u c t e d  a c c e s s  " a t  
a l l  ti m e s "  t o  t h e  p e r m i t  site. W e  b e l i e v e  it i n a p p r o p r i a t e  
f o r  t h e r e  to  b e  s u c h  a c c e s s  e x c e p t  w h e r e  t h e  t i m b e r  o p e r a t o r  
o r  i t s  d e s i g n a t e d  r e p r e s e n t a t i v e  i 3  a v a i l a b l e  t o  a c c o m p a n y  
l a w  e n f o r c e m e n t  o f f i c e r s  a r o u n d  t h e  site.
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20. 5 A A C  9 5 . 9 7 0 .  W a t e r s  I m p o r t a n t  t o  A n a d r o m o u s  F i s h .

T h e  l a s t  s e n t e n c e  o f  t h i s  s e c t i o n  a t t e m p t s  t o  
e x t e n d  t h e  p r o v i s i o n s  o f  t h e  c h a p t e r  t o  t r i b u t a r i e s  o f  
a n a d r o m o u s  f i s h  s t r e a m s .  As p r e v i o u s l y  s t a t e d ,  t h e r e  i s  
i n s u f f i c i e n t  a u t h o r i t y  in l a w  f o r  s u c h  an  e x t e n s i o n  t o  b e  
m a d e .  A D F & G  is o n l y  a l l o w e d  t o  r e g u l a t e  s t r e a m s  s p e c i f i e d  
u n d e r  A S  1 6 . 0 5 . 8 7 0 ( a ) .  A c c o r d i n g l y ,  w e  r e c o m m e n d  t h a t  t h e  
l a s t  s e n t e n c e  o f  t h i s  s e c t i o n  b e  d e l e t e d .

21. 5 A A C  9 5 . 990.

A. S u b s e c t i o n  2 d e f i n e s  a n  a n a d r o m o u s  f i s h  s t r e a m  
a s  a s t r e a m  w h i c h  is o r  " m a y  a t  a n y  t i m e  b e  i m p o r t a n t  t o  t h e  
s p a w n i n g ,  r e a r i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  fish, a n d  
i n c l u d e s  a l l  s l o u g h s  a n d  b a c k w a t e r s  a d j o i n i n g  t h e  l i s t e d  
w a t e r s ,  a n d  t h a t  p o r t i o n  o f  t h e  f l o o d  p l a i n  w h i c h  is c o v e r e d  
b y  t h e  m e a n  a n n u a l  f l o o d . "  S e c t i o n  8 7 0 ( a )  m a k e s  n o  
p r o v i s i o n  w h a t s o e v e r  for s t r e a m s  w h i c h  m a y  b e c o m e  i m p o r t a n t  
t o  s p a w n i n g ,  r e a r i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  f i sh. T h e  
8 7 0 ( a )  l i s t  o n l y  a p p l i e s  t o  s t r e a m s  " t h a t  a r e  i m p o r t a n t  t o  
t h e  s p a w n i n g  o r  m i g r a t i o n  o f  a n a d r o m o u s  f i s h . "  (See A S  

1 5 . 0 5 . 8 7 0 ( a ) ) .  Thus, t h e  p h r a s e  " m a y  a t  a n y  t i m e "  s h o u l d  b e  
d e l e t e d  as e x c e e d i n g  A D F & G ' s  a u t h o r i t y  u n d e r  t h e  law.

Ag a i n ,  t h e  i n c l u s i o n  o f  s l o u g h s ,  b a c k w a t e r s ,  l i s t e d  
w a t e r s  a n d  u h e  f l o o d  p l a i n  g o  w a y  p a s t  t h e  l e g a l  a u t h o r i t y  
s e t  f o r t h  in 8 7 0 ( b )  a n d  s h o u l d  t h e r e f o r e  b e  e l i m i n a t e d .

B. S u b s e c t i o n  3 d e f i n e s  " b e r m "  t o  m e a n  a n  a r t i f i ­
c i a l l y  r a i s e d  m a r g i n ,  bar, o r  o t h e r  d e p o s i t  c o m p o s e d  o f  
e a r t h e n  m a t e r i a l s  w h i c h  i n t e r r u p t s  t h e  n a t u r a l  c o n f i g u r a t i o n  
o f  t h e  a d j a c e n t  t e r r a i n . "  T h i s  d e f i n i t i o n  i s  g o i n g  t o  b e  
t r u l y  d i f f i c u l t  t o  a p p l y .  W h a t  d o e s  a r t i f i c i a l l y  r a i s e d  
mear,? W h a t  d o e s  i n t e r r u p t s  a n a t u r a l  c o n f i g u r a t i o n  m e a n ?  
W e  r e c o m m e n d  t h a t  t h i s  d e f i n i t i o n  b e  e l i m i n a t e d .  (See o u r  
o t h e r  o b j e c t i o n s  t o  t h i s  i s s u e  in P a r a g r a p h  15 E. o f  t h i s  
r e s p o n s e .)

C. C o m p l e t e d  a p p l i c a t i o n  is d e f i n e d  t o  m e a n  " a l l  
o f  t h e  i n f o r m a t i o r  n e c e s s a r y  f o r  t h e  d e p a r t m e n t  t o  i s s u e ,  
c o n d i t i o n ,  o r  d e n y  p e r m i t " .  H o w  m u c h  i n f o r m a t i o n  t h i s  w i l l  
b e  o r  h o w  m a n y  e x c h a n g e s  o f  c o r r e s p o n d e n c e  o r  m e e t i n g s  it  
w i l l  t a k e  t o  p r o v i d e  it a r e  a n y o n e ' s  g u e s s .  A c c o r d i n g l y ,  
t h e  u s e  o f  t h i s  p h r a s e  w h i c h  p u t s  t h e  b u r d e n  o n  t h e  o p e r a t o r



C h i e f  R i c h a r d  L o g a n  
M a r c h  24, 1 9 8 1  
P a g e  N i n e t e e n

»-

t o  d e t e r m i n e  t h e  i n f o r m a t i o n  n e e d e d ,  is t o t a l l y  u n f a i r .  I n  
t h e  f i r s t  p l a c e ,  i t  g i v e s  t h e  d e p a r t m e n t  t h e  o p p o r t u n i t y  t o  
h o l d  u p  p r o c e s s i n g  o f  a n y  p e r m i t  for as l o n g  as it c a n  
c o n j u r e  u p  a n e e d  f o r  a d d i t i o n a l  i n f o r m a t i o n .  F u r t h e r m o r e ,  
i n  5 A A C  9 5 . 0 9 0 ,  it s t a t e d  t h a t  " e a c h  a p p l i c a n t  f o r  h a b i t a t  
p r o t e c t i o n  p e r m i t  m u s t  s u b m i t  a c o m p l e t e d  a p p l i c a t i o n  o n  a 
f o r m  o r  i n  a m a n n e r  a p p r o v e d  b y  t h e  d e p a r t m e n t .  T h e  n o t i o n  
t h a t  o n e  c a n  s u b m i t  a l l  o f  t h e  i n f o r m a t i o n  t h a t  m u s t  b e  
u l t i m a t e l y  r e q u i r e d  is n o n s e n s i c a l .  W e  r e c o m m e n d  t h a t  t h e  
t e r m  c o m p l e t e d  a p p l i c a t i o n  b e  d e f i n e d  a s  "the f o r m  p r o v i d e d  
b y  t h e  d e p a r t m e n t  w h i c h  is f u l l y  a n s w e r e d  t o  t h e  b e s t  o f  t e h  
a p p l i c a n t ' s  k n o w l e d g e . "  T h i s  d e f i n i t i o n  p u t s  t h e  b u r d e n  o n  
t h e  d e p a r t m e n t  t o  a s k  t h e  r i g h t  q u e s t i o n s  in t h e  f i r s t  p l a c e  
a n d  p r o v i d e s  t h a t  t h e  f o r m  w i l l  b e  c o n s i d e r e d  t o  b e  
c o m p l e t e d  i f  t h e  a p p l i c a n t  h a s  a n s w e r e d  a l l  t h e  q u e s t i o n s  
a s k e d .

D. S u b s e c t i o n  8  d e f i n e s  " f r e q u e n t e d  b y  f i s h "  t o  
m e a n  " t h a t  a n y  t i m e  in t h e  d e t e r m i n a t i o n  o f  t h e  d e p a r t m e n t ,  
c o n t a i n i n g  r e s i d e n t  o r  m i g r a t o r y  fish." As w e  s e e  it, t h i s  
p h r a s e  s h o u l d  o n l y  b e  u s e d  in c o n n e c t i o n  w i t h  r e g u l a t i o n s  
d e s i g n e d  t o  i m p l e m e n t  A S  1 5 . 0 5 . 8 4 0  w h i c h  r e q u i r e s  

c o n s t r u c t i o n  o f  f i s h w a y s  w h e r e  a d a m  o r  o t h e r  s t r u c t u r e  is  
b u i l t  a c r o s s  a s t r e a m  f r e q u e n t e d  b y  s a l m o n  o r  o t h e r  fish.

C O N C L U S I O N .

T h a n k  y o u  for t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  
h a b i t a t  p e r m i t  r e g u l a t i o n s .  As s t a t e d ,  o u r  m a j o r  c o n c e r n  is  
t h a t  for n o  a p p a r e n t  reason, A D F & G  is, b y  t h e s e  r e g u l a t i o n s ,  
a t t e m p t i n g  to  e x c h a n g e  a w o r k i n g  m a n a g e m e n t  s y s t e m  b a s e d  
u p o n  u s e  o f  p r o f e s s i o n a l  m a n a g e m e n t  f o r  a p r e s c r i p t i v e  
s y s t e m  t h a t  is u n i v e r s a l l y  o p p o s e d  b y  i n d u s t r y  a n d  p r o b a b l y  
b y  c n u m b e r  o f  y o u r  o w n  b i o l o g i s t s .  T h e  r e g u l a t i o n s  in 
t h e i r  p r e s e n t  f o r m  v i o l a t e  t h e  F o r e s t  P r a c t i c e s  A c t  a n d  g o  
b e y o n d  t h e  a u t h o r i t y  w h i c h  -i h e  l e g i s l a t u r e  g a v e  A D F & G  a n d  
t h e  B o a r d s  o f  F i s h  a n d  G a m e  in T i t l e  15. F i n a l l y ,  w e  
b e l i e v e  it i n a p p r o p r i a t e  t o  p r o m u l g a t e  t h e s e  r e g u l a t i o n s  
p r i o r  t o  c o m p l e t i o n  o f  t h e  u m b r e l l a  r e g u l a t i o n s  w h i c h  a r e



C h i e f  R i c h a r d  L o g a n  
M a r c h  24, 1 9 8 1  
P a g e  T w e n t y

n o w  in d r a f t  i n  c o n n e c t i o n  w i t h  r e g u l a t o r y  r e f o r m .  F o r  a l l  
t h e s e  r e a s o n s ,  w e  u r g e  y o u  t o  w i t h d r a w  t h e s e  r e g u l a t i o n s .  
V7e w i l l  w o r k  w i t h  y o u  t o  h e l p  o b t a i n  t h e  a u t h o r i t y  a n d  
b u d g e t  y o u  n e e d  to  p r o t e c t  f i s h  a n d  g a m e  r e s o u r c e s ,  b u t  th'.s 
is n o t  t h e  w a y  t o  d o  it.

V e r y  t r u l y  y o u r s ,

O y v ^ L d

J a m e s  F. C l a r k

J F C : sd



D U lV I ■7-*of A laska

TO Boards of F isheries and Game 

Subport Building 

Juneau, Alaska 99001

d a t e  March 10, 1901

FILE NO

FROM. Captain Wa y n e  A. F l e c k  

Captain Frank W. Sh a r p  

Div. of Fish & W i l d l i f e  Protection 

Department of P ublic Safety 

P.O. Box 6100 An n e x  

Anchorage, A l a s k a  99502

TELEPHONE NO: 

SUBJECT: H a b i t a t  Pijopo'p.nls’f
£ g&:~

The following are our comments on the proposed h a b itat p r o t e c t i o n  

regulations w h i c h  y o u  are scheduled to consider in April 1901.

f m  1 3 1981

t H t n ? r ^ n a  t

Paae 3, Article 2, Section 5AAC 95.020:

We suggest the f i r s t  paragraph of this proposal be amended b y  adding 

the word ’’lakes" after rivers in line 1 and the word "lake" after  

river in line 3.

In our habitat e nforcement efforts we frequently encounter c o n s t r u c­

tion or other activities along lake shores w h i c h  we b e l i e v e  a re equally 

valuable to fish as spawning or general use habitat. In or d e r  to 

pursue any legal action against activities in these areas we request 

these amendments b e  included. Th e y  d o  appear in related p r o p o s e d  re g u­

lations w h i c h  a ppear later in the phamplet.

Paae 4, Article 2, Section 5AAC 9 5 . 0 4 0 ( a ) (1):

W e  suggest this section be amended to include "floating h o u ses" and 

“permanent tent frames" specifically if it is your intent to include 

all types of construction generally encountered in critical h a b itat 

areas. Other agencies have encountered confusion and e n f o r c e m e n t  

difficulties in covering these type of structures in r e s t r i c t e d  areas 

as courts have held that these type of structures arc n ot included in 

the meaning of "buildings and cabins".

Since we currently have a considerable amount of use of these types of 

structures in A laska already, we wis h  to anticipate p o s s i b l e  future 

-enforcement problems.

P a g e  7, A r t icle 2, Section 5AAC 95.065(b);

We suggest the end of the last line of this para g r a p h  be a m e n d e d  to in­

clude the words "and to the D e p artment of P ublic Safety".

While w e’re not sure wh a t  all the DNR benefits are at this p o i n t  we 

Ibelieve that since .the word ."department'Lis defined as ithc D e p a r t m e n t "

02-001 10/79)
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Bo a r d  of Fish e r i e s  and Game 

M a r c h  10. 1901 

Pa g e  2

of F i s h  and Game and that since we are charged w i t h  the enforcement 

of the “departments" regulations that w e  should als o  have the same 

“ri g h t  of inspection, reporting or entry" as the "department".

B y  s p e c i f i c a l l y  adding this amendment we wi l l  av o i d  any legal argument 

of the n e c e s s i t y  of our having to acquire a s earch w a r r a n t  pr i o r  to 

a c c o m p a n y i n g  habitat personnel or solely "inspecting" or "entering" 

pr e m i s e s  covered by this section.

P a g e  8, A r t i c l e  2, Section 5AAC 9 5 . 0 8 0 :

W e  s u g g e s t  amending the end of this section by a dding "or State law 

enforcement;".
• • •

O u r  d e p a r t m e n t  occassionally mu s t  cross some w a t e r s  covered by this 

section in emergency or routine e nforcement ac t i v i t i e s  and w e  wish to 

b e  exempted from the permit requirements to avoid p o s s i b l e  legal e n­

tangl e m e n t s  that could arise thus compromising our position/operation. 

T h e s e  c r o s s i n g s  are generally rare and are done w i t h  a great d eal of 1 

ca r e  and coivnon sense.

T h i s  comp l e t e s  our comments on these proposals. T h a n k  you for your 

consideration.

W A F : F W S : k d r

cc: Colonel Stickles

C a p t a i n  Sharp

G r e g  Cook, Executive Dire c t o r  a —
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JAY S. HAM M OND, COV ER  H O  I!

D E P A R T M E N T  O F  T R A N S P O R T A T I O N  A N D  P U BLIC FACILITIES

BOARDS OF SOUTHCENTRAL REG ION

I

MR 11 1981 
HEP,WISH! 9F FISH S, Gil*

March 9, 1981

P.O. BOX 507  
VALDEZ. ALASKA 99CB6
p h o n e : 835-4322 

242S-2211

Alaska Department of Fish and Game 

Boards of Fisheries and Game 

Subport Building 
Juneau, Alaska 99801

Gentlemen:

Re: Draft Habitat Protection 
Regulations

In response to your solicitation of comments on the referenced draft 
regulations, I would like to submit the following points for 

consideration:

1) Page 3, 5AAC 95.020 - The title to this section is misleading for 

two reasons. First, it implies that this section only applies to 

streams, when the intent, according to the preceding Section 002 
(Purposes), is to apply the section to streams, rivers, and lakes. 

Second, the title to the section implies that it covers all waters 

frequented by fish, when in fact the section only applies to waters 

other than those important to anadromous fish.

To clarify the situation, the title could be changed to read "Activities 
In Waters Frequented By Fish Other Than Waters Listed Pursuant To 

Section 970 Of This Chapter."

Also, to bo consistent with Section 190(c), blasting within 1/8 mile 
of the water should be listed in Section 020 under the activities 
requiring approval.

2) Page 4, 5AAC 95.030 - The title to this section also erroneously 

refers only to streams, and fails to refer to the definition of 

anadromous waters found in Section 970. To resolve these short­
comings, the title could read "Activities In Or Affecting Anadromous 

Waters As Defined By Section 970 Of This Chapter."

3) Page G, 5AAC 95.0G0(a) - This section should specify that the term 
"plans and specifications is defined in Section 90(b). Otherwise, 
some people will read only as far as Section 60(a) before assuming 
that a set of plans will suffice for_a permit application.

35A-T14LM



ADF&G
Juneau
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4) Page 6 , 5AAC 98.060(d)(1) - Some provision should be made to 

allow mitigative measures, which are designed to alleviate unforseen 
adverse impacts, to proceed without requiring another permit to 

implement them. This could be a field level decision by an ADF&G 

biologist.

5) Page 10, 5AAC 95.120 - This section should contain a clause 

allowing an ADr&G field biologist to orally amend a permit on site 
provided a written amendment is procured later within a specified 

time.

6) Page 14, 5AAC 95.200(a) - The way this now reads, a culvert would 
have to have a 0 or reverse slope. It should be reworded to read 

"Each culvert placed in a river or stream frequented by fish must be 
installed so that at least one-fifth of the diameter of each round 
culvert and at least 6 inches of the vertical span of each elliptical 
or arch type culvert is placed below the stream bed at both inlet 

and outlet."

200(b) - Some provision should be made for allowing culvert
velocities in excess of those found in the tables when such velocities 

do not exceed natural velocities by more than 10% or so. It is a 

paradox to request an agency to install a culvert so that velocities 
are below natural velocities.

7) Pago 15, Culvert Velocity Tables - Rainbow and Cutthroat trout 
are not represented in these tables.

8) Page 16, 5AAC 95.200(b)(4) - This requirement should be altered 
to allow the use of baffled culverts in lieu of standard culverts 
if the recommended velocities cannot be achieved.

200(c) - This requirement is counterproductive in that it dictates 

longer culverts despite the fact that longer culverts hinder fish 
passage. In many cases this will result in unrealistic demands to 
actually slow down the natural stream velocities within the culvert.

9) Page 19, 5AAC 95.230(g) - A drainage structure is a culvert or 
similar structure, and removal of such has nothing to do with 
extracting or cutting bridge pilings. The passage couln be rewordcJ 

to read "During removal of temporary structures, bridge pilings...".

10) Pago 22, 5AAC 95.910 - Delegation of authority should be 
distinguished here so that the ADF&G field biologist or area offices 
can perform this function.



ADF&G 

Juneau March 9, 1901

I hope these suggestions will help in the preparation of fin -,1 
regulations which will not only benefit the various fisheries

nfSnthoGS Wl11 a! S0 prove cr -patible with the requirements 
other state agencies and the needs of the pub!\x{.

HWL/MH/b

Chief Engineer 

DOT/FF-Southcentral Region

y s

  , . . . . . .    . .
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G.N. HflcDonald and Associates
P.O . DOX 10-2022 
ANCHORAGE. ALASKA 99511 
(907) 344-9978

March 13, 1981

- State of A laska 

Board of Fisheries and Game 

' Support Building 

• Juneau, Alaska 99801

BOARDS OF FISHERIES & GAME

MAR 1 C 1981 
. DEPARISiEHF 6F FISK J, CAME

Re: Comments on Proposed Regulations Governing Fish & Game Habitat

. i • Protection . . .....

Gentlemen:

••• v  |.-/I* * •*I i ' * * . _ m v .
I ■ h ; . in these comments I ’ll be critical of some aspects of your regulations.

I . . . ! . . „ - . ^ o w e v e r » the5112 are certainly an improvement over the historical situation.
I i n c e r e l y  believe that eventually w e  will have sufficiently accurate

guidance so that the engineering designer knows what is expected of him.

s i * V - .  5 A A C  95.001 In paragraph (e) y ou *-alk of "consistency in regulatory

:i.: - .-••'activities". This is good because a planner needs to k n o w  at an early
• : ,V'«v• .•■.".> s tage what the costs of meeting environmental regulations are. He needs 

'•vy'VVr V :a  stationary target. However, I am disturbed wi t h  the language of .:;•: .

••'.•>'£ -..paragraph (h) which sounds like we m a y  have different strokes for different

. V., folks. . ' . •■_'• • ..

j ' i v t U & i v J >’ ':•••• • '•*• ‘
- .•'i'..' ; 5 A A C  95.002 Purposes. I am left feeling that your aim is to stop the

.*."■*:'-.V'’ ’ ? • o n  going natural geologic processes of erosion and to remove natural

' " I v i i o i j v ' o b s t r u c t i o n s  to fish passage. I think paragraph (3) sounds much mo v e  „

•hV,'F7!.,;::V*! r' ''realistic in that it specif: :ally addresses the effects of man made •'

alteration. . . ■ ; . . .  - • "-.V ' -i •
• .. i : ■ • . • • •• .'»'v ;

5 A AC 95.002 The word ’stream* needs defining. H o w  m u c h  of the tidal .;

: tv -* W'r• “’s • mo u t h  do you consider? Do you consider intermittent streams (grayling ’ •

pasture)? Wh-’t about the streams which, altho u g h  not utilized by fish 

can provide a source of unwanted sediment. Wh a t  about P'oundwater flow 

to overwintering areas? " .. ',

* . <1* •,T • 
i ,

• r** • •

5 A A C  95.020 The definition of ’mean annual f l o o d’ provided is very 

loose. The "cgetntion limits do, in humid temperate areas, provide a 

general guidance as to the mean annual flood level. However, in Alaska 

the vegetation line, if one cap be found, can range widely. I believe 

reliance or vegetation opens up a wi d e  area for argument. A better 

definition night be the mathematical one, "A flood stage which on the 

a verage is exceeded during one half of the years. Note that I have said 

' stage’, meaning height, not discharge. That is because in many of our 

streams the maximum stage is controlled by ice and ice jams, not open 

-water floods.— If-you are concerned with op e n  water-di s c h a L g e  conditions 

b d not ice you should substitute ’di s c h a r g e’ for ’stage'.

• /•**!* V" u ' , i
• 1 ,♦ , «
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. r"

In any event, you will find tha~ estimating mea n  annual flood stage or 

discharge is no easy job. Y ou should be prepared to assist the ap p l i­

cants. Since the Federal agencies are required to use the methods 

promulgated in Technical Bulletin 17A, I suggest the State adopt the 

same procedures. Perhaps ADF&G could develop their own ’cook b o o k’ 

using these procedures for small, ungaged streams. , .

If you are still intent on shortcutting the statistical approach and 

tying the mean annual flood to a morphological feature y ou will find the 

tops of the point bars a better estimator of mean annual flood than the 

. vegetation line. . .• •• • ,;f '

5 A A C  95.020 This paragraph seems to allow structures that do not cross 

streams but may increase velocity such as levees, dikes and groins.
..................... ....... ....  ... . • • '1 '.Wf

. { ■ '. 5 A A C  95.030(2) A n nual floodplain is not defined. "... .

. AWM*|W.I ..I' * * * • ’ ■ *'* *" ‘ ’ 1 I"
• . 5 A A C  95.080 This section waives regulations for firefighting activities.

' J • j. - Perhaps a similar waiver, or coordination procedure, is necessary for 

•; fighting activities when life and property are at stake. Note

that many of the flood fighting activities conducted in Fairbanks during 

. v.,'.i'.r, ' the 1967 flood would have been in technical v i olation of these regula- 

) "V'VT ' V tions. Perhaps what is needed is an emergency coordinator to the State 
Disaster Office with the authority to advise and waive regulations.

i .‘ 5. '•■•'5 A A C  95.90 The application procedures should provide for a method of a

?.<. A-■•!'/» binding conceptual approval of preliminary plans. This would, for the

• y V a p p l i c a n t ,  allow firm conceptual approval without the cost of preparing 

1 '*>'/.'V-i.''detailed plans. For the State it would provide a w a y  of guiding the
■'- ''tipplicants w o r k  at an early and flexible stage.

• .. »• • • I, i/i ■
- ^ 95.100 The oermii conditions should specifically address provision

1 for maintenance and eventual abandonment of instream works. For instance,

.. ..Vw.;.V •••• consider A l y e s k a’s spur d Jkes. At some future date, when the oil is

B o n c » they will want to abandon their works and go out of business. At 

. .:*}>;*« .■■>;.f.v..-,- .' that time the stream will have adjusted to the river training. How will

you propose cither to remove or mr in tain the works? A  commitment should 

'• I h a v e  been part of the original permit consideration.

' 5 A A C  95.200 The term, "Maximum A llowable Culvert Velocitys" needs

J ...'J. defining. In most culvert cases you will encounter the point water 

vr. ‘ velocity  varies substantially, both along the length of the culvert 

.■ ; and throng, any cross section. The extreme point velocity may be several

' .1 times the mathematical average of all points w iLhin the culvert. I
'i.v - think you need to go bac k  into the experimental data and sec what the

investigator wasjcalling ^averag* v e l o c i t y ^ .  I c x p a ct y ou will fini_______

\

 - most cxpcrlmcnl.8 were done wit h  full pipes wh i c h  is not a realistic

■•‘‘i cose. \
. ..«T.yi!«. . •

V /*•.»* . ‘ '
. .

*• *»f-r jp '• • • •
#W < ' '  * . . s ,  .- tv #

" •    ' ‘ ■' " ■
. * .  • > •• . . . . . . .

:x*r «•*> • >.•**•«• •* 'f • »*••••» • •
« v. . . . • ••* -   •• " **>. •*
t • ; ‘ i, ' .
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Computing the average velocity in a culvert, regardless of the defini­

tions, is no easy chore. The existing engineering methods are designed 

for the case of larger floods with higher flows and are not usually 

applicable to your low flows. Another problem is the lost area and 

change in average roughness caused by the required b urial depth. What 

is needed is a task force to develop a workable engineering procedure to 

develop the numbers you need. Since you created the regulations you 

should create the procedures. They should be simple enough so that any 

reasonably intelligent dirt stiff can apply them. As an alternative, 

y o u  might provide your technical service to evaluate designs for the 

applicants. • •

.-.“f
The table of swimming velocitys provides seasonal need data. Procedures 

,for estimating the seasonal flood frequency should be developed. Note 

that a me a n  annual flood has a return period of 2.33 years only wi t h  

certain population distributions. For the federally mandated distri­

bution, the distribution would be extremely skewed to have a 2.33 year 

• return period. I suggest the terra (Q = 2.33) be struck. . .

> r  I ’ *. •*.1 • ' .

e *. i\ *»r
m  ' '* • ;

.. . * ' • ' ’ 
The manuals referenced in paragraph 5 do not by themselves provide 

sufficient data to design a fish culvert meeting your regulations. 

Further guidance and procedures are required.

.i.-
* ! I.

.■ y ? i , • '.V'.':v 5 A A C  95.210 The design dimensions of diversion channels should reflect 

' ... the period of use intended, and the consequent risk considering the

erodeability of the materials through which it is excavated. Such terms 

as ’bed and banks that will not significantly erode' are meaningless. 

■'VA]! material in alluvial stream beds will, by definition erode. Any 

' h y d r a u l i c  criteria for diversions should consider the slope of the 

" ' c h a n n e l .  For instance a diversion across a meander neck may have a 

slope about twice that of the natural channel it replaces. .,

Stream power is often considered to be one of the best indicators of the 

likclyhood and rate of erosion. Perhaps an allowable change in stream 

power at the design flood for the diversion period m a y  provide a m e a n i n g­

ful criteria. Stream power is defined as the sheer stress acting on the 

bed times the average velocity. This value is quite easily calculated.

It has the dimensions of foot pourds per second per square foot and is 

.on indicator of the rate at which work is being done on the stream bed.
I , . ,

Sincerely,

Giles N. McDdnald P.E. '

• <■ *‘1 l •

cc: Carl Yanagawa

ADF&G
. * .. .* ‘333 Raspberry Rd.

‘ . ’ Anchorage AK 99502I  ■ . . . . . .  , .. .. -V .1 ...... • » *. .. I*'
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H ild re  S a n d  &. G ra v e l  C o . 907-58G-34I2
907-586-1313

March 18, 1981

JUNEAU . ALASKA 99802

Board of Fisheries 

Subport Building 

Juneau, Ak

Gentlemen,

Re: Proposals for Title 5,
Part 6 - Chapter 95

It is very exasperating to try to keep up with ever 

increasing regulatory policies. With reference to the 
proposals above, many concerns are already covered by Dept, 
of Environmental Concern - Coastal Zone Regulations, local 
government regulations and Corps of Engineers as well as 

Federal E.P.A.,

Our suggestion is to have "Habitat" submit proposals 
not covered by other agencies, and then coordinate a permit 

with the above agencies.
Right now we are operating with a Corps of Engineers 

Permit - Federal E,P,A, Permit - Fish & Game approval and 
pending D.E.C. approval. It would seem that enough is 

enough!

Scott Lafavour 
Assistant Manager

warn


