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T0; [Don Kelly
Habitat
Ketchikan F1iENO:

Dept, of Fish and Gair.e

DWE: Septemberl10, 1979

T".r™~XE NO,

FEOM-Donald L. Siedelman
Sport Fish
Ketchikan
Dept, of Fish and Game

subject. StaneyCreek Fish Kill

Vie should to on record through the Commissioner requesting to the USFS that
logging in the Staney Creek drainage should be stopped in view of the fish

kills that have taken place in this stream during the past .two out of three
years.

The next USFS % 5-Year Plan proposes further."logging for this drainage.

Seems that the USFS should get their heads out of the sand and realize that
continued logging in this drainage is not aiding the salmon that are utilizing
this system, bogging has to be perpetuating the incidence of fish kills due

to the excessive large track of logged areas in the upper stream areas with
no revegetative cover.

in use an excuse that someone has to prove that this is not the case is
asinine. If a problem exists lets face a fact and solve it through positive
action instead of waiting 10 years to prove that it was or was not the prob—

lem based on field work. In the meantime, the problem continues at the expense
of our resources.

IT the USFS"s guide states the USFS is logging within its guidelines then the
guide needs change or updated - or does the USFS staff need to be changed.

It is about time the USFS spoke to tenp. sensitive streams

in a more positive
fashion than saying "prove it".

CC: R.Reed
....K.*Hofmeister
J. Valentine
A. Schmidt



g/

eSTATE S
mbTTCLASKA

0; r date:12 October 79
Randy Bayliss
SERO/Supervisor FILE NO:

Thru: Ron Flinn TELEPHONE NO

District Coordina

From: Bruce H. Hoffipa subject. Staney Creek Meeting
EFQ/Kotch
On October 12, 1979, a joint meeting with the USFS, ADFfiG and ADEC was
held at the Ketchikan Federal Office Bldg.
Those in attendance were the following:
NAME TITLE
Ed Johnson Forester (USFS)
Mike Pease Fisheries Biologist (USFS)
Pete Mondich Timber Program Manager (USFS)
touie Bartos Hydrologist (USFS)
Don Kelly Area Habitat Biologist (ADFSG/Ktn)
Don Siedelman Sport Fisheries Area Management Biologist (ADFuG/Ktn)
Bruce Hoffman Environmental Field Officer (ADEC/Ktn)

The purpose of the meeting was to address problems associated with Staney Creek
located on the west side of Prince of Wales Island. e e - -
Ed Johnson discussed the IDT Veview of Staney u.eek, objections to additional
cutting of timber in this watershed were made by Steve Haavig, ADF&G Habitat
Biologist and by USFS fisheries biologists. Due to timber harvest quota®s and
new guidlines to be used for harvesting of timber, units i) the Staney Creek
watershed were included in the 1979-1984 harvest.

Louie Bartos, USFS Hydrologist, discussed his™input on the Staney®"Creek IDT1
review. The Staney Creek watershed was"divided up into 7 or 8 sub watersheds.
Each watershed was analyzed seperately, the amount of vegetation removed (acres)
and the evapotranspitation ration were included in the computer model. The
computer.program used addressed the volume of water affected in the watershed,
and was described as a "black-box"™ model due to lack of a complete understanding
of the ground water or subsurface flow. Temperature was not addressed in this
report on Staney Creek®s hydrology. The warming effect of groundwater due to the
removal of vegetative cover is of major concern in this watershed.

Present status of timber harvest units are as follows:

1. Total number of acres scheduled to be cut in 1979-1984 five year
contract in the Staney Creek watershed are 1283 acres, consisting
of 24 units. . ] -

2. 431 acres are released to date.* Activity in released areas range

from accasj. roads built to units, felled unitsA felled and yarded
units.



3. An additional 99 acres of blowdown timber p'-i* also be harvested.
4. 743 acres of timber have not yet been reused.for harvest.

Discussion of possible alternatives on what corrective actions if any that

could reduce 1impacts on the Staney Creek watershed followed* Options that
were aired were the following.

1. Drop some nr all of the units in the Staney Creek watershed scheduled
for harvesting in the 1979-84 5 year contract. Contractual lawsuit possible

2. Reschedule cutting of units in the Staney Creek watershed to the end
of the 5 year contract. This would buy 2-3 years of additional growth
in the watershed before another impact. It would also 2-3 years to do
additional research in this area. *

3. Plant alders along the stream bank to provide shading during summer
months. This would not have much affect for the next couple of years
but could reduce the effects of another draught in five or ten years from
now. A closer look to this alternative is warrented.

4. Possible intensive*fisheries management of the Staney creek system,
. including special openings to reduce numbers of fish from entering
the stream to spawn.

5. Removal of dead fish from stream by hand to reduce dissolved oxygen
demand.

6. Involve various State and Federal agencies to study problem and make

recommendations. IT this is done the task force should be formed
immediately so a plan of attack is ready by next spring.--This also
presents a good chance to form an intensive research study. Industry

should also be included as they are the ones who demand the resource;
they should help share the responsibilities and be kept informed of
problems and their impacts.

* Appears to be the only avenue actively pursued by the Forest Service at
this time minus the research.
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October 12, 1979

m\r. Max Peterson, Chief

United States Forest Service

eSouth Building

12th Street & Independence Avenue S. W.
Washington, D, C. 20013

Dear Mr. Petersens

On August 24, 1979, representatives of the.Alaska ttorney
General®"s Office and the Alaska Department of Env: . mental

Conservation met with representatives of the U. S. ~ est Ser—

vice in Sitka, Alaska, regarding a serious pollution incident
which -occurred on Kizhuchia Creek, in the Tongass National

Forest, 1in April 1978. Bepresenting the views of the Forest
Service was a member of the Portland regional attorney's
.office- Mr. Jams.-; Kauble. Also in attendance were personnel
from the Tongas”™ National Forest®"s Sitka Office. -

One of the purposes of the August 24 meeting was to determine
why Forest Service personnel did not consult State officials

when 1t became apparent that a gravel pit placed directly adja—

cent to Kizhuchia Creek created an imminent potential for
serious damage to the productivity of that stream. e<After

stating that "1 might as well tell you what my clients told me,"

Mr. Bauble indicated that Tongass National Forest personnel
were unanimous in their belief that, 1in situations such as

that presented by the Kizhuchia Creek incident, there wasno
need to contact.State officials since, 1in the opinion of Forest

Service personnel, State officials possessed neither the in—
sight nor experience to aid the Forest Service in preventing
or mitigating adverse impacts from logging activities. The
purpose of this letter is to determine whether the views

expressed by your agents accurately represent Forest Service
policy. ~

To place Mr. Kauble®"s comments in their proper perspective, a
brief history of +*he Kizhuchia Creek incident may be helpful.
In 1976, the Forest Service approved the placement of a gravel
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borrow pit in an active alluvial area directly adjacent to
Kizhuchia Creek- a rich anadromous fish stream. The pit loca—
tion lay in the path of a periodic high flow wash which
descended from a steep hill area, then around the pit wall, and

downhill to Kizhuchia Creek. The pit was so placed that water
would eventually break through the pit wall, directly through
the pit and thence unimpeded into Kizhuchia Creek. The suscep—

tibility of anadromous streams to damage from siltation is well
documented, and the ill-advised placement of this particular
pit was conceded by U. S. Forest Service hydrologists at the
August 24 meeting. Nonetheless, the pit site was approved.
Officials at the August 24 meeting conceded that the Forest
Service and the logging company involved- Alaska Lumber & Pulp
Company- felt that placement of the pit at that: site was
warranted because it would minimize the cost of hauling
extracted gravel to a nearby road. The. location of the pit,

it should be noted, was approved by a Forest Service employee
who had no hydrological experience, and did not consult anyone
schooled in the potential hazards which the pit might create.

Shortly after commencement of pit development, potential silta-—
tion problems arose. These problems worsened until a "crisis",
was reached in early April 197¢&. By April 4, Forest Service
officials recognized than. the- next heavy rain would cause the
adjacent waterfall to break into the pit, washing substantial
amounts of silt from the pit to Kizhuchia Creek. Despite this
potential disaster, and a belatedly recognized need for reme—
dial measures, State officials were not notified.

On April 24, 1978, the incident which Forest Service personnel
knew was inevitable in fact occurred. A high fiow from the
waterfall rushed into the pit, through silt-1~dr i settling
ponds, and into Kizhuchia Creek- turning a heretofore crystal —
line anadromous fish stream a murky brown, resulting in a gross
violation of Alaska Water Quality Standards, as approved by the
U. S. Environmental Protection Agency. Even then, Alaska
Department of Fish & Game and Alaska Department of Environ-—
mental Conservation officials were not notified. Rather, quite
by happenstance, a Department of Fisn & Game employee flying
over the area on a herring count observed the violation. This

employee then notified the Forest Service of the State"s
concern.

The failure of the Porest Service to notify State officials
regarding the imminent potential for damage to Kizhuchia Creek
was broached at the August 24 meeting. In sura, Mr. Kauble
stated that it was his client"s view that State -officials could
add nothing to Forest Service efforts to control the situation,
either from a hydrological or fiological perspective;.and that
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there was simply no need to alert the State of Alaska that one
of its salmon streams was on the verge of being substantially

impaired. In my view, those employees " perception that they
have environmental management within the Tongass "well 1in
hand" rings hollcw with regard to Kizhuchia Creek. Even Forest

Service hydrologists conceded that the decision by the Forest
Service to allow the gravel pit at this location was, at best,
unsound. It seems likely that the Forest Service was simply

not eager to let State officials know that a substantial error

by the U- S. Government had exposed State resources to severe
damage. Further, the nature of the resultant water quality
violation is clearly contrary to Section 313 of the Clean Water
Act of 1977, which imposes a mandatory duty upon Federal agencies
to obey State water guality protection laws.

There are several matters which concern us regarding the

Forest Service"s conduct throughout this incident. Approval
of the pit was apparently given for purely economic reasons,
without regard to sound hydrological practice. No attempt was

made to monitor construction of the pit meaningfully, your
agent admitted that the Forest Service made no :nguiry as tc
whether the pit was being placed near or below the waterfall.
Apparent from these questions of fault, however, | am particu—
larly _dismayed by the apparent view of a few of your key agents
that they feel no real need to cooperate effectively with the
State of Alaska in preventing damage to anadromous fish streams
from logging and related activities.  ----——- - .

In recent years, the Forest Service has gone to substantial
ends to seek to improve the qua]ity of its land use decision—
making. It is regrettable that, at least with respect to State
coordination, this philosophy has not filtered down to some
Tongass and regional personnel. I would hope that something
beneficial would come from the Kizhuchia Creek incident. If
nothing more, a meaningful attempt to change the rather dis—

tressing attitudes of these representatives would appear 1in
order.

Another matter has been called to the attention of the Regional
Forester in Juneau concerning rather alarming reports of
unspawned adult coho, chum, and pink salmon mortality in logged
portions of the Staney Creek watershed. These warrant investi—
gation and remedial modifications to cutting plans for further
eoperations in that area. Meetings between our Department,
..Alaska Department of Fish and Game, and the Forest Service®

have been set up to discuss the matter in Ketchikan this morning.

Staney Creek, on the west side of Prince of Wales Island, has
.been designated "temperature sensitive" in that destruction of
.stream side vegetation could allow sunlight to warm -the water
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and nearby earth to the extent that the marginal waterflow 1is
heated to lethal limits. Extensive early timber harvesting 1in
the lower portions of the Staney Creek watershed was conducted
prior to the implementation of cutting guidelines for tempera-—
ture sensitive watersheds.

Recent investigations by Fish & Game biologists have confirmed

large fish kills, up to one-third of the returning spawning
run:

VU aie ol D€ 2d Salmon

August 1977 2,000
August 1979 15,000

Concurrent investigation by Environmental Conservation field
officers found simultaneous violations of the Alaska Water
Quality Standards (18 AAC 70) for temperature and dissolved
oxygen, both of which were unfit for salmon or trout survival.

Because of the cumulative nature of temperature effects in a
stream system, proposed logging on the upper portions of the
Staney Creek watershed, even if current guidelines are adhered
to, vrll be antagonistic. The current guidelines are based
upcn the assumption that the same practices will be uniform

throughout the watershed; this is clearly not the case Iii.
Staney Creek.

In view of these developments, two considerations deserve
attention:

(1) What measures should be undertaken to
restore the lower portions of the Staney Creek
watershed so that ,effects_CKn,be_xecti-f-iedj- and- .....

(2) What modifications should be made to the
existing cutting plans in the upper portions of
the Staney Creek watershed so that the temperature
effects do not worsen.

Meanwhile, we suggest that resource agencies coordinate to
monitor this system.

Thank you for your consideration in this matter. I look for—
ward to hearing from you.

be: Congressiona__ ————————  ———mm——m—o
Commissioner Skoog
Tillinghast, Koester, Prezyna
Cowles, Bayiiss, Hoffman, Flinn
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Rick Reed o .
Regional Habitat Protection Supervisor file no,
.Juneau o * O\ V.V & z
V m ~ r:- . ‘rl eee telephone no, - . fe
-LJSeVjwe - r' e -
fronv: * © e k= W e o (C "subject.. Mleeting with USFS
<.Don Kelly . “ regarding Staney Creek
mArea Habitat Biologist ... r. 1
Ketchikan B *Vir e
< - - —4V _l\\/\ -'js- I;'_*r'is'--— . o= v "'"J -.
wr/v., o | - %, i -
fer  re ® Y T -'-».V’I - » ° ~’;Si\f:":.: - V;r' "fl . «am > » = - *
o -\ "y 4 - -
] On. Friday, .October 12, Don Siedelman, Area Sport Fish Biologist and I

attended a meeting with representatives .of the Forest Service to
e . .e"ediscuss alternatives open to us in xhe Staney Creek drainage on
e ~ <oeePrince of Wales .Island."Also present at the meeting were: Pete
Mondich, Timber Program Manager, "Ed Johnson, Forester and Team Leader
for the LPK 5 year plan IDT, Mike Pease, Fishery Biologist, Lou Bartos,
e -hydrologist and Bruce Hoffman, Ketchikan Area Environmental Field “
; .Officer, ADEC. <" e "VYrc" - * :
. .. e "IpV . .
2 -_Ed Johnson discussed the IDT process ab it operated in the Staney
% Creek drainage. Lou Barbs then discussed the report he prepared for the
e«IDT on Staney Creek"s hydrology. The central point of this report
L. ee-was that he predicted logging in the drainage, within prescribed
-- limits, would have little effect on the volume of the creek.
" e Temperature was not discussed in this -report. Ed Johnson then gave
e/*a rundown on the status of the 79-84 units.in the Staney Creek
e drainage. :A total of 24 units (1283 Acres) in the watershed were
‘e mm T included in the five year plan. Of these, 431 Acres have been cut or
are released and partially cut. Another 99 Acres are blowdown and

«b

. A will be cut. .There a::et243rAcresvthatvhave not been cut. These are in
various stagps of road and unit layout, but have not been released,

, - nor -have roads been built. mike Pease stressed that units in the 79- .
84 plan had been laid out with current temperature sensitivity

LFOF guidelines strictly followed. . n e . t

:There was some discussion” (again) of what we could "prove"™ to be®
:the calise of fish mortality on the creek.- | stated that we werenjt
Z.concerned with proving: anything, but that we felt that logging in
the drainage would simply further worsen an already bad situation,
since we felt that existing temperature sensitivity guidelines were
noEc strict engugh to make up for past excesses.

We then discussed possible options:
C * *
1. Drop some-or all of the units that Temain uncut. This is unlikely
to be actively pursued by the Forest Service. It may, in fact,
-."present them with legal or contractual problems, and may just.mean

exporting our problem to another drainage. _. .- -



Rick Reed
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Page 2

2. Defer cutting of units until the end of the 79-84 period. This is
the most likely alternative at this point. Logging in all or most

of these units can be put off until 83 or 84, giving us the benefit
of 3-4 more years regrowth.

3. Investigate the possibility of replanting alder to provide stream-
side cover. There tre some questions as to the effectiveness of this
technique, and | doubt Timber rellly wants to help get alders
established. However, 1 think the idea still has merit and deserves

a closer look, especially in areas where ther are a number of
tiibutaries.

4. There was some discussion of things that could be done at the time
another low water period occurs. These may include removal of dead

fish or actions by ADF&G"s Comm. Fish Division to reduce the number
of fish entering Staney Creek.

Also discussed were plans to assemble a group of people concerned

with land resources and fisheries (AUFG, ADEC, NMFS,"™ USFWS, USFS) to
discuss modifications to the temperature sensitive guidelines and the
development-of a research program on these systems. This is partic—
ularly important since we have a number of systems on Prince of Wales
Island (Logjam Creek, Sweetwater Lakes, Shaheen Creek) where we may

have problems as severe as on Staney Creek. Both ADF&G and ADEC expressed
a willingness to participate.

The meeting ended at this point, with general agreement to defer
cutting on uncut units and to investigate replanting. 1 Al keep you
informed of future developments. As we have discussed, it will be
important to “ollow this meeting up to yssurcthat some-action is taken-.

cc: Siedelman-ADFG-Xetchikan
Francisco-ADFG-Xetchikan
Hoi.ueister-ADFG-Xetchikan

Hoffman-ADEC-Xetchikan

UJ><><lU



DON YOUNG .
Comesu>mam ran A1l Aluiu

WASHINGTON OFFICE

tzI0 Lolcxm tth building
TCLLTHONIM Z2S-571S

COMMITTEES;
INTERIOR AND INSUUR DISTRICT OFFICES
AFFAIRS Cong/r\ . of )t 3Umteb. f£l>tatef FtLJJ)gA(L;oBngtIdHiB%gﬂ
otiste of &Eprc$entatibes fosntr Bois
Efasrtjfojjbn, *3.€. 20515 TCLLamont 07 772171
Fcdenal Building. Room 712
October 19, 1979 ~ 12TH AvtMUC. BOX 10
P anics, Alaska «70i
ATHCNTt M7/<M -I*4)
Dr. M. Rupert Cutler
Assistant Secy, for Conservation, OCT 26 1979
Research & Education
U.S. Department of Agriculture Dept of

Washington, D.C. 20250

Environmental Conservation®
Dear Secretary Cutler:
The enclosed letter from the Alaska Department of

Environmental Conservation to the Chief Forester, USDA,
raises some serious concerns regarding resource management

in Alaska.

Although 1
situation described,

am not personally familiar with the

it appears that Forest Service

officials have refused to consult with the State of

Alaska regarding potential

land and water management

problems. Given the complex inter-mixture of State and
federal lands in Alaska and thus the continuing federal
presence in the State, | am sure that you will agree with

me that cooperation
agencies 1is imperati
the alleged actions

between State and federal resource
ve. I reguest that you investigate
of Forest Service employees and inform

me of what actions are being taken to preclude future

occurrences o:: this

Your assistance

Mueller
Skoog

Comm.
Comm.

cc:

sort.

in this matter is appreciated.

" DON YOUNG

Congressman for all Alaska

EOEI¥E|]

Dept d Efffronmcifll Conscvatbn

S.E. Recsnal Otfca
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October 29, 1979

Alaska Department of Environmental
Conservation
Attn: Ernst W. Mueller, Commissioner

Pouch O
Juneau, Alaska 99811
Dear Ernst:

lhanks for providing me with a copy of your
October 12t.h letter to Max Peterson regarding the
incident at Kizhuchia Creek.

In an effort to assist you in this matter,
I have also contacted Mr. Peterson. As soon as a
reply is received, we will be back 1in touch..

With best..wishes,

Cordially,

TED STEVENS
United ,States.Senator-r-«*-

IS) E 8§ " ii 5

NOV u 1979

DEPARTMENT OF
EN/IRONMFNIAI DNSERVATION

- ' IHi T
VI - * v



United States Department op Agriculture
FOREST SERVICE
P.0. Box 2417

Washington, D.C. 20013

NOV 5 1979

f~Mr. Ernst W.
Commissioner
State of Alaska

Department of Environmental
Pouch 0

. Juneau, Alaska

Mueller

Conservation

19811

Dear Commissioner Mueller:

This acknowledges receipt of your letter of October 12 concerning
the problems related to sedimentation into Kizhuchia Creek caused by
construction of a gravel pit.

As you would expect, we are disturbed that an impression has been
created that the Forest Service would suppress knowledge of resource
damage from the State or fail to consult with the State on matters
of concern to them. We are well aware of Regional Forester Sandor®s
desire to develop strong working relations with the State, and we

~-Vo

certainly support his efforts to

For us to respond more fully and
the situation you-have described,
Sandor to
us. We will

look into the matter and provide additional

do that.

to be sure we accurately understand
we ha\e asked Regional Forester
information to

respond further to you a< soon as it is received.

With regard to the fish mortality in Staney Creek,
concerned that this has apparently taken pi bee.
see that you are working with Regional
matter and trust you will
necessary action to take.

we are of course
We are pleased to
Forester Sandor on this
continue to do”so Tn.determining®"the ~

You may expect to hear further from us on the Kizhuchia Cn. ak matter

by November 20.

Sincerely,

/WIiQ-

1. B. HILMON

Thank you for bringing

it to our attention.

HQ* 13 i

Associate Deputy Chief D |

oo — o*»»*:./

c!
S. —
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r - -"servGiioa
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LEGIBLY BECAUSE OF POOR QUALITY OF THE
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s In~reply "to.;your,-detten of October”! 9 -endoslng a*copyrof-.a%c'm *; -
eA7--letter.?from Ernst W; Mueller, Coirnfifssloner.-of:the AlaskalDepartttent.>*. -

Regional
rt > = tibri cn this situation”The Chief andJl:agree.with you thatTlose”V-
e cooperation®"between the Forest Service" and .the State:is" essential -V
7. . £”\S£ﬁ1$§i x» 1 M, iy o gy Jre e T . _ *o t A *
Forester®dohn Sandor has_given the highest priority X'o protec-"-

T* Regional
.ticn of anadromous fish streams:”~ 7Additionally,"he has taken/positive

j "Stepsr.through development of the .Tongass Land Management Plan and fin® ™%
-."ther actions to coordinate closely with .State"officials**-Z1In our«view, '*

Mv-.“e
>, 7 11 would foster closer cooperation if the State Commissioners would 7
work, directly with the "RegionallForester., when -Froblems arise, as they
" oes o "'ﬂ\/'_v_ 'V_>
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November 21, 1979

Rick Reed
Regional Habitat Protection Supervisor

Department of Fish and Gnce
Junecu

(yi. Staney Creek
Don Kelly

Area Habitat Biologist
Department of Fish andGame
Ketchikan

The purpose of this r.cico is to bring you up to date on what % been happening
in regard to Staney Creek.

As you are aware, alternatives were discussed ™ a mooting with the Forest
Service on October 12. /t that time, there wert irr.e likely courses of action:

1. Investigate silvicultural techniques that could be employed to provide
shade for the creek and its tributaries.

2. Investigate deferral of harvests in this drainage until the end of
the present five year poriod.

3. Form an interagency review team to review guidelines for timber harvest
in temperature sensitive streams.

«Since the October meeting. 1| ¥e spoken briefly with Mike Novy, Acting
Wildlife and Fisheries Program Manager, about one parti®.-ulnr problem on
Staney Creek, the re-drawing of two snail units and the relocation of a
section of road. At thajr tine, Novy stated that the Forest Service would like
to wait until LPK submits their 1980 logging plan before meeting to discuss
deferral of units. 1 think we should begin consideration of alternatives

1 and 2 as soon ns possible, however, and-suggest that wo meet again with

the Forest Service some time in bhe first part of December, whether or not

a logging plan has been submitted. 1 will contact then on or about 1 December
and suggest a meeting.

As we have discussed, it would be useful to have a letter sent from you to
Forest Supervisor Watson inquiring about the progress of our discussions.
This would serve to put more pressure on the Forest Service and prevent then
from nutting this on a back burner, and would also put us on the record.as
officially expressing concern over this and other creeks. Specifically, |
think this letter should (a) refer to the October meeting and urge that further
consideration of alternative (2) above take place, and (b) ask what if any
action has been taken on the silvicultural alternative. The letter should
also express our willingness to paj-ticipatc in an interagency review of
temperature sensitivity guidelines. T ¥e drafted a letter as an example.
Feel free to use it or toss it n~you fcol necessary.

I also think it nay be necessary for headquarters to write a letter to flandor
expressing concern over Staney Creek in particular and the temperature
sensitive guidelines in general. This would serve to underscore our concern
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over these matters and add an extra voice to our request for an

interagency
review of existing guidelines.

It would also serve to "makp us official"”
in registering our concerns. | ¥ suggest something similar to the draft of

the letter 1 wrote in September (copy attached), to be sent some time after
your letter to Viatson.

Call if you have any questions. Thanks.



THE PRECEDING DOCUMENT(S) MAY NOT FILM
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IJNEJPABITIMFiSItfT OIK FFISM «3e / 210 Ferry Way =
Habitat Protection Section / Juneau, Alaska 99801

November 27, 1979

Hr. James Watson

Forest Supervisor

Tongass National Forest-Ketchikan Area
Federal Building

Ketchikan, Alaska 99901

Dear Mr. Watson:

RE: Modifications to logging plans for the Staney Creek drainage

Low water conditions, combined with high water temperatures resulted in high
mortalities of salmon in Staney Creek (stream number 103-80-31) during late

August of this year®. Members of the Ketchikan staff of the Department of

Fish and Game have expressed concern that continued timber harvest in the 1
Staney Creek drainage may further aggravate an already critical situation.

With these concerns in mind, members of our Ketchikan staff met with members
of your staff to discuss alternatives for the protection of fish in this
drainage. The following options were discussed:

1. Modify unit boundaries and/or defer the harvest of remaining units until
the end of the 1979-1984 operating periofc. *

g >

2. Hane silviculturists investigate the possibility of planting alders or
other species to provide shade and stream side cover.

3. Form an interagency team, consisting of representatives of the Alaska
Departments of Environmental Conservation and Fish and Game, the Forest
Service, the U.S. Fish and Wildlife Service and National Marine Fisheries
Service, to review existing guidelines for the protection of temperature
sensitive streams. This 1is particularly important since there are several
other systems on Prince of Wales Island (Logjam Creek, Sweetwater Lake),
that may in the future experience problems similar to those encountered z
on Staney Creek in 1977 and 1979. !

We would stcongly urge that another meeting be held to discuss modifications
to timber harvest plans in the Staney Creek drainage, and suggest that this
meeting be conducted in a manner similar to the" Interdisciplinary Team system
used to develop the current five year plan This review should take place



and be concluded well before the 1980 timber harvest begins. We also .recommend
that the replanting program be given full consideration.

This Department stands ready to participate in any interagency review of exist—
ing guidelines for the protection of temperature sensitive streams. We would
urge that this review begin as soon as possible.

Sincerely,

Richard D. Reed
Regional Habitat Protection Supervisor

cc: D. Logan
D. Kelly
W. Sheridan
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November 28, 1979

Mike Novy

Acting Wildlife and Fisheries Program Manager
U.S. Forest Service

Federal Building

Ketchikan, Alaska 99901

Dea:: Mike:

Re: MJitions to units in the Staney Creek drainage

jAY S. HAWWC'ND, Conrnor

Habitat Section
415 Main Street
Room 208
Ketchikan, Alaska
99901

As you ore aware, the Department of Fish and Game is concerned about the

effects of canopy removal on stream temperatures an Stanej rcc”

we have requested a review of logging plans in the drainage, t a
meeting held in October and attended by representatives o e ore..
Service and Fish and Game, several alternatives were discusse or
lessening future impacts on the creek. The primary alternatives is
cussed were: 1) f.c modification of unit boundaries and the “option of
specific prescriptions which would permit the retention o s ?*e

streamside cover, and 2) the deferral of the harvest o uni_s 1

watershed until the end of the five-year operating perio

Review of several recent stream survey reports (copies

attached)

indicates at least tw6 proposed additions to units on or o ®
adjacent to Staney Creek. From your comments, it appears that th

n<>t been considered in any IDT process, he are extreme
any additional harvests will contribute unfavorably to
critical situation, and brcquest that:no unit additions
without prior critical review by an Interdisciplinary

request that representatives of this Department be inc
review.

> concc

I would appreciate hearing from you on these items, and urge that we

meet to discuss this -situation as soon as possible.
Sincerely.,

|

ATca Habitat Biologist

cc: R. Reed-ADFG-3qncau
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Tongass National Forest
Federal building
Ketchikan, Alaska 99901 Ph. No. (907) 225-3101

2620 -DEC-7 1979

Alaska Department of Fish and Game
Habitat Section

415 Main Street

Room 208

Ketchikan, Alaska 99901

Dear Don:
Re: Units in the Staney Creek Drainage

The LPK proposal for a 20-acre addition to the 44-13 unit mentioned In
your November 28, 1979, letter is pretty much a dead issue at this time.
The temperature sensitivity problems concerning Staney, the quality and
quantity of spawning and rearing habitat, the poor profiles which preclude
full suspension, all suggest the area be left intact at this time.

No formal IDT was formed to evaluate this proposal, as the initial
survey work conduct 9 by our fisl tries crew, aV the request of the RMA,
indicated that inclc: ion was unlikely. |If a serious proposal to log the
area ever arises, 1 assure you that we will have ADF&G input.

In regards to currently approved units effecting Staney Creek, | suggest
that you and 1, representatives from your department, and our timber
people get together prior to finalization of the 1980 logging and road
building plan for Thorne Bay. | suspect LPK"s proposed plan for Thorne
Bay will be available after the first of the year.

That document, along with the 79-84 unit selections, will ..allow-us .to
formulate some site specific measures®"and alternatives to mitigate the
adverse effects of additional canopy removal during this period.

I will keep you informed of any developments concerning Staney and
suggest you and I get together to set a firm date for the meeting.

Sincerely,
£ yierya

MICHAEL E. NOVY A
Acting Fish & Wildlife Program Manager

01 (A9



United S tates Department of Agriculture
FOREST SERVICE

P.O. BOX 2417 , 6i?L T IMTo' Tl Cone
WashingtonT'DTC.,.. =20013 ' 8. L tesmi tXTxz
I Ib& 15 L / IS 1920(WS)

DEC-1 S1373 DEC 11 1979

Tfo-. Ernst W. Mueller DEPARTMENTCF
Commissioner ENV|RONMENTA|_ CDNSERVA“ON
State of Alaska
Department of Environmental Conservation
Pouch 0

NJuneau, Alaska 99811

Dear Commissioner Mueller: = s . ® /

Regional Forester”John®Sandor™has provided additional information to
help us respond further to .your letter of October 12.

The Regional Forester confirms that the views you believe were
expressed at the August 24 meeting relative to contacts with State
officials certainly do not represent Forest Service policy in the *
Alaska Region. He has discussed the matter further with the Forest
Supervisor of the Chatham Area and learned there was no intent to
convey such an impression at that meeting.

Information from the Regions Forester indicates his staff agrees
with you that the rock quarry was poorly located. I*m advised that
this was not evident at the time of location* and that the location
was primarily dictated by the lack of available rock elsewhere.
This lack of suitable rock is a fairly common problem.in the
northern part of Southeast Alaska.

The Regional* Forester has discovered weaknesses that did result in
lack of proper notification to the State in this case. |If; don™
believe-there has been- a-rommon--er*recurriTig: Feilure/in.this
regard, -~."m assured -that fsteps haye *68eW t&fc&h™o strefigtherV™--the",
taanagemem." process to "avoid happenings ~bf this Icind.” We do note
that inter-=agency review of this incident took place on April 28,
1978 and State of Alaska advice was incorporated into the
rehabilitation plan that was developed.

Regional Forester Sandor has given the highest priority to the
protection of anadromous fish streams, and thru the development of
the Tongass Land Management Plan has taken positive steps to assure
close coordination with State officials. He and his Forest*
Supervisors and their respective staffs are anxious to continue to
work directly with you and other-commissioners. I"ra certain this is
the most effective way to address and resolve land management



2
problems. It is most important that communication lines be kept open
between his office and yours. I"m pleased with the progress that
has been made and have confidence that with your good help we"ll
continue to move in the right direction.

Thank you again for calling this matter to our attention.

Sincerely,
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December 13, 1979

Kf. Jrftn Sandor, Regional Forester
Tongas National Forest

U.S. Forest Service

P.O. Bor. 1628

Juneau, Alaska 99802

Dear John:

Tho Durpose of this letter is to brief you on problems we have encountered
during the course of timber harvt. v activities in the Staney Creek drainage

on the west coast of Prince of Wales ™siand. After noting the letter from
the Department of Environmental Conserve, “n to the chief of the Forest >

Service concerning Staney Creek, 1 felt it appropriate to bring you up to
date on our thoughts.,

Staney tree* (ADF&S -stream number 103-90-30") is a relatively wide, slow-
moving stream lying in a broad southeast-northwest trending valley, and is
classified as temperature-sensitive. r;"_»nsive clearcuﬁgg.ig has taken place ﬁ$
in this watershed over the last ten to fifteen y-iars. ~ segments of thi S
timber harvest took place before the development of guidelines for the $
protection of temperature-sensitive streams. Laigc amounts of streamside
cover v/ere removed from the main stream and its tributaries, further
increasing the system®s vulnerability to high temperature/low water
conditions. Following the development of temperature-sensitive guidelines

and their inclusion in the Southeast Alaska Area Guide, some additional

harvest units .were taken in this drainage. Restrictions on this later timber
eharvest included limitations on removal of streamside canopy and designation
of leave strins along portions of the stream!:anks. Wind damage to leave
strips and the consequent leanup of blowdown and blowdown-susceptible timber

have, to some extent, limited the effectiveness of these stream-protective
measures. “

Heavy J-;,, spawning pink salmon mortalities were noted in Staney Creek in

" August, 1977, and again in August of 1979. The 1977 mortality involved an
eestimated 2,000 fish, and was attributed to high water temperatures coupled
with low levels of dissolved oxygen. Aerial surveys on August 17, 1979,
indicated that 10,000 to 15;000 dead unspawned pink salmon w”re present in
the Tower and intertidal portions of the creek. On-the-ground inspection of
the creek on the same date revealed temperature and dissolved oxygen
concentrations to be at critical levels (temperature T7=C, D.0. 3.8-4.0 ppm).



December 13, 1979

Investigations conducted on Staney Creek by Department of Environmental
Conservation and Department of Fish and Game personnel between August 22 and
29 further documented thc-c conditions, and confirmed that water conditions
in Staney Creek did not comply with existing State of Alaska water quality
standards for temperature and dissolved oxygen.

These conditions led us to be concerned about the long-term effects of
repeated heavy mortalities on the production of pink salmon in the Staney
Creek system. Consequently, we feel that a reconsideration of proposed
activities in the Staney Creek watershed may be warranted. The proposed
harvest units have been laid out using guidelines for the protection of
temperature-sensitive streams, however, these may not provide protection from
further degradation, as a considerable portion of the watershed was logged
without application of the guidelines. We feel that a formal IDT review of
existing plans for timber harvest in the Staney Creek watershed is warranted.
This review should include a thorough evaluation of the effects of proposed
logging, alternatives to the proposed units that would more adequately
protect the stream, and plans for restoration and rehabilitation of damaged
pc*tions of the stream. e . . . /

The review of stream protection measures should be c, .rtinued during the
winter of 1979-1980 to determine if new guidelines are adequate to safeguard
anadromous fish-producing streams on the west coast of Prince of Wales

Island. Patterns of salmon mortality in this area indicate that a number of
systems may have temperature sensitivity problems similar to those we have
encountered with Staney Creek. We believe that it is imperative that this be
considered before timber harvest in these other drainages have proceeded to
the extent that they have in Staney Creek.

John, we sincerely appreciate your concern and action on this matter, and
look forward to continuing work with yoi; on the development of measures to
protect AlaskaVs fishery resources.

cc: Commissioner Mueller, ADEC
Richard Logan
Rick Reed ./
Don Kellyv e
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Public Affairs - T8yIFj& U
Alaska Stale Local Government Relations

Mailing Address: Box 360

Anchorage, Alaska 99510

Telephone 907 277 5637

Dave Harbour
Regional Director

March 25, 1981

The Honorable Bettye Fahrenkamp
Alaska State Senate

Resourcer Chairperson

Pouch V

Juneau, Alaska 99811

Dear Senator Fahrenkamp:

Dr. Tom Fink, of the Atlantic Richfield Company is
unable to attend the committee meeting today and
testify on Proposed Habitat Protection Regulations.
In lieu of his presentation, we wish to submit his
pre~“red comments and hope that they will be useful
to you and the committee.



Thomas R. Fink
Environmental Conservation Manager
ARCO Alaska, Inc.

Ladies and gentlemen, ARCO Alaska, 1Inc., a wholly owned
subsidiary of the Atlantic Richfield Company, wishes to
thank this Committee for an opportunity to comment on
proposed regulations governing fish and game habitat
protect ion.

As an oil and gas producer 1in the State of Alaska, ARCO
recognizes the importance of protection for fish and game
habitat that is critical to the state. Any proposed 1in—
dustrial activities need to be carefully examined, with
due consideration to all the natural resources that may
be affected by such plans.

We believe the existing system employed by the State of
Alaska for oil and gas related exploration and development
activities 1includes careful scrutiny by the Alaska Depart—

ment of Fish and Game. The Alaska Department of Fish and
Game reviews and comments on permit applications before
the Alaska Department of Natural Resources. This allows
for a decision making process which accounts for fish and
game considerations along with oth” concerns. A careful
balancing of all natural resource elements can “mhereby
take place. This permit review process by the state

includes review by other regulatory agencies, resulting
in permittable activities wnich are consistent with state
policy. The permit applicant receives a permit which 1is
assured to be acceptable to all agencies.

We recognize that the Commissioner of Fish and Game and
the Boards of Fisheries and Game have not yet reviewed nor
approved these regulations. However, we feel that we must
use every forum available to comment on these proposals.
We feel that this Committee and the Legis"iiture should be
aware of what 1is being proposed.

Contrary to assurances from the Department of Fish and
Game, these proposed regulations add another permitting
procedure to already complex regulatory mechanisms which
presently include fish and game habitat protection
concerns. A "habitat protection permit” will have to be
obtained where no such "permit" was required before.
When procedures already exist which address a given

concern, it is redundant, wasteful, and unnecessary to
invent another mechanism.



The Alaska Department of Natural Resources is currently
the principal agency that regulates oil and gas activities
in Alaska. IT the State of Alaska leases land for the
purpose of exploring for oil and gas resource potential,
there 1is an obligation that this resource be developed

for the benefit of all Alaskans 1in an environmentally

sound manner. The Department of Natural Resources has a
history of carefully balancing apparent conflicts 1in
resource development and habitat protection. We are

unaware of any substantive objections to their steward-—
ship of state lands.

IfT the Department of Fish and Game is allowed to review
and "endorsel Department of Natural Resources permits,
this authority would create conflict over competing
resource use that was supposedly resolved when the land
was leased originally. This means an effective veto
power over Department of Natural Resources permits.

A conflict of resource development could result 1in an
operator being given clearance for a project on the one
hand by the Department of Natural Resources, and denied a
permit to the same project by the Department of Fish and
Game on the other hand. Under this proposed process,

there would be no mechanism for resolution of this dilemma,
where presently this dilemma doe? not exist.

ARCO objects to the regulations as proposed, and relieves
that the habitat protection provisions should be restruc—
tured into guidelines. The guidelines would have the force
of regulation, yet would be more flexible in applying to
different and varying circumstances prevalent from one
region 1in Alaska to another.

Attached are specific written comments made to the Depart—
ment of Fish and Game on the proposed habitat regulations.
Although we are commenting on the proposed regulatory
language, our so doing should not be misinterpreted to

mean that we agree with the concept of these proposed

regulations. At the very least, such regulations should
not be considered until the umbrella regulatory reform
regulations are adopted and in place. To do otherwise,

might conflict with the policies of the administration.
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ARCO Alaska, Inc. - ilk

Post Office Box 360
Anchorage, Alaska 99510
Telephone 907 277 5637

March 20, 1981

The Boards of Fisheries and Game
Subport Building
Juneau, Alaska 99801

Commissioner Ronald Skoog

Alaska Department of Fish and Game
Subport Building

Juneau, Alaska 99801

Gentlemen:

SUBJECT: ARCO ALASKA INC. COMMENTS ON PROPOSED FISH
AND GAME REGULATIONS

ARCO Alaska, 1Inc, a wholly owned subsidiary of Atlantic
Richfield Company, wishes to thank the Alaska Boards of
Fisheries and Game and the Alaska Department of Fish and
Game for an opportunity to comment on proposed regulations
governing fish and game habitat protection.

As an oil and gas producer in the state of Alaska, ARCO
recognizes the importance of protection for fish and game
habitat that is critical to the state. Any proposed
industrial activities need to be carefully examined, with

due consideration to all the natural resources that may be
affected by such plans.

We believe the existing system employed by the State of
Alaska for oil and gas related exploration and development
activities includes careful scrutiny by the Alaska Depart—
ment of Fish and Game. Inclusion of the Alaska Department
of Fish and Game in review and comment on permit applica—
tions before the Alaska Department of Natural Resources,
allows for a decision making process which accounts for
fish and game considerations along with other concerns. A
careful balancing of all natural resource elements can
thereby take place. This permit review process by the
state includes review by other regulatory agencies, se-
sulting in permittable activities which are consistent
with state policy. The permit applicant receives a pernmit
which is assured to be acceptable to all agencies.

Contrary to assurances from the Department of Fish and
Game, these proposed regulations add another permitting
procedure to already complex regulatory mechanisms which
presently include fish and game habitat protection con—
cerns. A "habitat protection permit” will have to be
obtained where no such "permit" was required before. When

Anco Alj.Un, Inc. 1i « Sublill»ry ol All.nticHIchInlitComp.iny



Commissioner Ron"1* Skoog
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procedures already exist which address a given concern, it

is redundant, wasteful, and unnecessary to invent another
mechanism.

The Alaska Department of Natural Resources is currently
the principal agency that regulates oil and gas activities
in Alaska. If the State of Alaska leases land for the
purpose of exploring oil and gas resource potential, there
is an obligation that this resource be developed for the
benefit of all Alaskans in an environmentally sound manner.

IfT the Department of Fish and Game is allowed to review
and "endorse" Department of Natural Resources permits,
this authority would create conflict over competing re—

source use that was supposedly resolved when the land was
leased originally.

A conflict of resource development could result in an
operator being given clearance for a proiect on the one
hand by the Department of Natural Resources, and denied a
permit uo the same project by the Department of Fish and
Game on the other hand. Under this proposed process,

there would be no mechanism for resolution of this dilemma,
where presently this dilemma does not exist.

ARCO objects to the regulations as proposed, ind believes
that the habitat protection provisions should be re—

structured Into guidelines. The guidelines would have the
force of regulation, yet would be more flexible in applying

to different and varying circumstances prevalent from one
region in Alaska to another.

Enclosed are specific written comments on the proposed
habitat regulations. Although we are commenting on the
proposed regulatory language, our so doing shouid not be
misinterpreted to mean that we agree with the concept of
these proposed regulations.

Very truly yours,

C

T. R. Fink, Manager
Environmental Conservation Department

tmw

Enclosure



COMMENTS ON PROPOSED

FTSri AND GAME REGULATIONS

5 AAC 95.020: Activities in Streams and Rivers Frequented
by Fish.

This section of the proposed regulations requires the sub-—
mission of plans and specifications for review and approval
by the Department. Currently, the Department of Fish and
Game reviews plans for activities in nor.ianadromous fish
streams, as part of the overall review and comment process
for permits already required by other agencies. This pro-,
posed approval constitutes a permit which presently does not
exist. Contrary to declarations made by the Department,
this proposed procedure would introduce numerous new permits
for activities that are already reviewed by the Department

through existing mechanisms. Protection of streams fre—
quented by fish is already provided by the existing mech—
anisms cf permit procurement. The phrase "frequented by

fish" is very broadly defined, such that an applicant would
not know beforehand if a stream that may be affected by
activities is "frequented by fish” or not. The regulation
does not "increase the predictability of departmental de —
cisions"”, nor does it "establish statewide consistency"™, nor
does it "increase efficiency of operations”™, nor "eliminate
permit requirements for certain activities." In fact, this
proposed section expands the number of permits required.

5 AAC 95.020(1): The proposed regulation in this subsection
calls for a permit to be needed when snow and ice bridges

are to be used. Construction of snow and ice bridges have

no impact on fish in the winter. For the past several

years, 1ice roads and bridges have been built for exploration,
crossings on numerous creeks. No impact to the fisheries

has been observed in any of these instances. The Department
proposes to require permits for activities that have no

basis on fish impact mitigation. This unnecessary require—
ment should be eliminated.

5 AAC 95.030: Activities in or Affecting Anadromous Fish
Streams.

Subsection (6) of this proposed regulation would require a
permit for construction of snow ramps. Construction of a

snow ramp does not impact fish in a stream in winter. See
comments on 5 AAC 95.020(1) above. This unnecessary re—

quirement should be eliminated.



5 AAC 95.060: Habitat Protection Permit Required*

This proposed regulation sets a limit for a "habitat protec—
tion permit” at a maximum term of five years» A pernmit
through the Department of Natural Resources for lease oper —
ations approved, as referenced in 5 AAC 95.065, may not be
subject to this short a time limit, as a lease operations
approved activity may extend beyond five years. Where lease
operations approval extends beyond five years, a "habitat
protection permit"” should also be extended for th3s period.

5 AAC 95.065: Adoption of Department of Natural Resource
Authorizations.

This: section of the proposed regulations states that a
"habitat protection permit"” need not be separately applied
for if the activity for which a permit is required under 5
AAC 95.040(b) or (c) is approved under a plan of operations
approval through the Division of Minerals and Energy Manage —
ment. 5 AAC 95.040 concerns only activities in State of
Alaska critical habitat areas, sanctuaries, and refuges.
Stopping short of including adoption of all Department of
Natural Resource authorizations for activities in the state,
including activities which occur in anadromous fish streams
and activities in streams and rivers frequented by fish in
Sections 5 AAC 95.020 and 95.030, essentially creates a

separate permitting process for those activities. The
Department is creating more permits where it has a genuine
opportunity to exercise regulatory reform. By adopting

authorizations for all activities requiring Department of
Natural Resource approval, the Department would still "allow
public critique of procedures and standards used 1in issuing
permits, 1increase predictablity of departmental decisions
involving issuance of permits, establish statewide con—
sistency in the Department®"s habitat protection permitting
program, avoid litigation over matters of interpretation,
increase efficiency of operations and eliminate pernmit
requirements for certain activities."

IT "endorsed"”, as used in 5 AAC 95.065(2), means separate
departmental approval, a conflict may exist between the
agencies. Endorsement will more likely occur prior to the
Department of Natural Resources authorizing the activity
pursuant to 11 AAC 65. This procedure should be continued.

5 AAC 95.120: Amendments to the Permit.

Section (b) of the propose®™ regulations should include a
clause, where if the applicant for an amendment does not
receive approval or denial of the amendment within 30 days



after submittal of all required information, the project may

proceed as set forth in the amendment application. It is
inherent that an applicant for an amendment receive a
timely response. Also, amendments should be allowed to be

approved verbally by the Department, with later confirmation
in writing.

5 AAC 95.200: Culvert Installation Standards.

The standards included for culvert velocities would be
almost impossible to attain, and are very restrictive com—
pared to current Department guidelines. The standards are
unrealistic and are generally not achievable on the North
Slope. Groups Il and V in the table on page 15 are species
most prevalent on the North Slope. These groups would
require for a 60 foot long culvert, a 2.3 cfs velocity at a
Q2.33 flood and a 1.6 cfs velocity at normal summer flows.
Comparing these proposed values to current Department of
Fish and Game guidelines, shows that culverts would require
4 cfs at Q5 discharge.

Literal implementation of these proposed regulations in
streams which may naturally exceed these velocities, makes
these standards unrealistic. The velocities presented on
the table should be used as guidelines only, and each pro—
ject in a stream should be examined on a case by case basis
to establish criteria tailored to that instance, as is
currently done by the Department.

5 AAC 95.990: Definitions (8).

As stated in specific comments on the proposed regulations,
the definition of "frequented by fish”™ does not allow for
any predictability by departmental decisions involving
issuance of permits. The definition does not help clarify
consistency in permitting programs, nor does it necessarily
eliminate permit requirements for certain activities. The
definition is overly broad, and shows no guidance for
Department involvement.
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In response to the question, has the absence of regulations

posel” any problems? Mr. Logan, stated that while there have

been a few complaints due to a lack of uniform policy, there
have been no serious problems.

Jim Clark, Alaska Loggers Association and Bob Loescher,
Resource Director, Sealaska Corporation were the next to

testify. Mr. Clark, stated that the proposed regulations
are not needed because they are a classic example of the
theory "if it ain"t broke don"t fix 1it.” The draft regulations

go well beyond the authority granted to to the Department by
the 1legislature and would require countless, new state employees
to administer. He suggested that the proposed regulations
should be held 1in abeyance pending the completion of the
Governor®s Regulatory Reform Study currently underway. The
proposed regulations are an attempt to standardize fish and
game habitat policies for which no regulations presently
exist. Presently habitat problems or policies are resolved
with department biologists on site specific basis. It is
impractical to write prescriptive regulations to cover all
habitat conflicts.

Mr. Loescher, stated that he would 1like to see the eregulations
held up until the question of whether the Department or the
Boards have the statutory authority to draft these regulations.
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Before the Senate Resources Committee
Thursday, March 26, 1981, 10:00 am.

RE: Alaska Dept, of Fish and Game Habitat Regulations

My name is Jim Stratton. I am the Executive Director
of the Southeast Alaska Conservation Council, Inc. We d
like to thank you for the opportunity to appear before you
today and speak to these habitat regulations. We appreciate
you running late yesterday, you quadrupled our time to
get prepared. We found out about this hearing yesterday
at 9:00. Also, Madam Chairman, you pointed out to Fish
and Game yesterday that they have scheduled their public
hearing in Anchorage at the same time as the Miners~
Conference in Fairbanks. This hearing was scheduled at the
same time as the Board of Fish and Game meeting 1in Anchorage.
That 1is why there are not more fishermen here today.

We support Fish and Game in their regulation pro—
mulgating role. These regulations, while they may be a
burden for one industry, are vital to the survival of
several others. It is something we have needed for a long
time. They aren ™ burdensome - they are merely asking that
activities that affect anadromous fisli streams be cleared
with Fish and Game through the permit process so they can
give their 1input on mitigating measures to protect anadro—
mous Ffish and to weed out the projects that are totally
destructive. We agree with the other speakers that these
regulations aren"t perfect. But they can be changed at
the public hearing next week and through yearly reviews by
the Board of Fish. As for the authority - that"s not up
to us or Jim Clark, 1it"s the Attorney General®"s determination.

Times have changed. In years gone by, there was
enough ".land base to go around. But , like what has happened
to the rest of the country, Alaska is shrinking. The com—

petition for the land use 1is expanding. Not only between



commercia.il, fisheries, loggers and miners, but sportfishing”® subsistence
fishing, primitive recreation and not so primitive tours. They all
have a stake in the land, but, until now, several of these uses have
been slighted for the short term benefit of others.

These fisheries protection regulations are aimed at protecting
the fisheries that are left. Every logging operation and every mining
operation Nas an impact. While some of these impacts are small, they
all add up to a serious depletion of the stocks. These regulations
are e”ential for the protection of the fishing industries. They are
not meant to shut down any loggers or miners. We aren®t against logging,
however we want logging done in such a manner that it doesn"t “rel”)havoc
on the other resources. These regulations are insurance against any
activity destroying valuable habitat. Without them, the loggers and
miners will continue to destroy habitat and the fishing industry will
continue to get the shaft.

We are concerned about the loggers "arguments that given the standards
and guidelines, let them figure out a way to meet them. This 1is unrealisti
It's like asking the fox to design the security system for the chicken
house. Not only do they lack the expertise, they don"t care. Fish
and Game experts know what is needed for anadromous Tfish protection
and passage. By developing a list of prescriptive methods, the guy
on the D-9 making the road will know exactly what to do to protect the
fisheries instead of making an uneducated guess. He knows how to make
roads, but he doesn®t necessarily know how to protect fish. With
these regulations, Fish and Game 1is insuring that habitat will be
protected. And .just exactly what regulations do the loggers follow
now? They really aren®"t that regulated. The Forest Practices Act

*Lype of a cookboo”and Best Management Practices are nothing more than
a suggestion list of how to do it-\ As Jim Clark said yesterday, "You
can"t manage resources with a cookbook."™ There are no mandatory BMPs,

no monitoring, no enforcement there is nothing to enforce in the
Forest Practices Act. I would be scared to place these regulations
and , as such, the future of Alaska®s sport and commercial fisheries
into this document.
Let"s look at the fishing industry - just how important is it?
-1t is the largest private employer in Alaska.

-t is a renewable resource. 0ld growth forests are not renewable
because the Forest Managers are not letting them grow back 1long
enough, mining definately 1is not renewable.

-There are 171,281 sport fishing licenses 1issued in this state



according to the Alaska Department of Revenue. They generate
$1,400,747.75 per year in fifishing”onI'Vl lincense revenues, not
counting poles, reels, beer, transportation, lodging, guide fees.

These regulations are aimed at protecting the stock that come with
having the best fishing in the world for sport fishers and subsistence
users also. When the oil 1is depleted, the hard rock all mined, the
forest turned into monoculture ... fishing will be the bread and butter
of Alaska and we"d better start protecting it now.

I"m not sure what the end product of this hearing is supposed to
be. I"m unaware of any resolution or bill currently in the hopper re—
lating to these regulations. But if anything is developed, it should
be in total support of Dick Logan, Fish and Game and these regulations.
I can"t 1imagine this committee giving away the renewable fisheries
industry of this state for the short term profit of a few miners and

the convenience 1in the permitting and mitigating process for the loggers.
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Meeting regarding proposed Alaska Boards of Fisheries and
Game and Alaska Department of Fish and Game regulations
governing Tfish and game habitat protection.

J. P. Tangen, Alaska Miners Associotion , stated his main
objections to the proposed regulations are: (I) they are
lengthy and difficult to understand; (2) they were drafted
Without taking 1into consideration fW the user groups ~anility
to comply; (3) they were apparently drafted without consideration
for the engineering problems they will create; (M they
exceed the authority of either the Department or the Boards;
(5) they were apparently written in 2 vacuum and do not take
into consideration regulations of other agencies; (6) there
is no need to extend, expand or enhance the authority of the
Department; and, (7) the Department 1is not prepared to

police or enforce the regulations as written.

Geron Bruce, Secretary-Treasurer, United Fishermen of Alaska,
stated that the salmon habitat has been suffering incremental
losses for a long tinme. He said that the question has

arisen as to the Department®s authority to write these regulations
and he believes that what the Department is trying to do

through these regulations, 1is obtain that needed authority.

There have been sacrifices by the fishermen to rebuild the

salmon runs through taxing themselves 2-3%. These funds are

used to buildehatcher les.

Earl Krygler, Alaska Trollers Association, stated that he
supports the draft regulations because without adequate
regulations that can b« read and understood there will be

damage to the habitats. The draft regulations take into
consideration the difference of the various stream sites 1in
the state.

Roland Shanks, Alaska Envlornmental Lobby, stated that the
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Department |Is mandated to write these regulations because
their authority 1is in the state constitution and law. It 1is
in everyone®s best 1interest to resolve the habitat problems
as fast as poss ible.

Jim Stratton, Southeast Alaska Conservation Council, stated
that the permitting system 1in the draft regulations is
important to eliminate the potentially damaging projects.
The proposed regulations 1insure that the habitats will be
protected.
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As can be seen, ADF&G"s authority 1is limited to streams
specified under AS 16.05.870(a). There is no authority to
regulate tributaries of a specified river, lake or stream;
nor, except in limited circumstances 1is there authority to
regulate streams "frequented by Ffish" as ADF&G is seeking to

do. ADF&G"s authority is further Ilimited to situations
where a person or governmental agency "desires" to "use,
divert, obstruct, pollute or change”"™ the "natural flow or
bed"™ of a "specified river, lake, or stream. " As can be

seen, no authority whatsoever has been given to ADF&G to
regulate upland of the "natural flow or bed” of a specified
river, lake or streanm.

Not only do these regulations exceed the authority
of the Statute upon which they are based, they are in direct
conflict with the direction set for State management of
forest practices designed by the Legislature in the Forest
Practices $"-t. The Alaska Legislature specifically rejected
the prior approval system originally proposed for Forrst
Practices Act in favor of a notification systenm. In other
words, wunder the Legislature®s approach, an opera cor simply
has to notify DNR 30 days 1in advance of his or her opera-—
tions in order to undertake them. Under the habitat
regulations, a habitat permit will be required of an
operator when he or she seeks to harvest timber 1in Southeast
Alaska, since so much of this area is within the flood
plain. This habitat permit requires prior approval by ADF&g
before operations can begin. Accordingly, contrary to the
5ntent of the Legislature to create a notification system in
the Alaska Forest Practices Act, ADF&G, through 1its regula-—
tory authority alone, is creating a prior approval system.

We accept the proposition that ADF&G should have
authority to protect fish and game from problems which may
be caused by timber harvest activities. Using a profes—
sional management approach, which maximizes use of the
expertise of our operators, ADF&G"s biologists and other
experts, we have done a good job of resource protection.

What we object to is the «change in management
direction which the habitat ™egulations reflects. For
reasons which we do not understand, ADF&G is seeking to move
to a highly prescriptive approach designed to spell out 1in
cookbook-fashion, how each aspect of inuustrial activities
should take place on lands extending to the flood plain. vje
object to this change and to the wunnecessary bureaucratic
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requirement that we obtain a habitat permit from ADF&G for

each aspect of our operations. Such an approach by ADF&G
runs directly counter to the Governor"s regulatory refornm
effort. ADF&G lacks the funds and personnel to carry out

this program 1in an expeditious manner and therefore the

formal permit process will cause delays to ours and other
industries, with no benefit to the environment.

It has been a cardinal principle of the ALA to
create one comprehensive set of regulations such that an
operator will have to look at only one set of regulations to

know what 1is required of him or her. DNR and DEC have
cooperated with wus 1in this regard by jointly promulgating
regulations with respect to timber harvest. The Coastal

Management Act regulations regarding forestry have been pre—
empted by DNR"s forest practice regulations as 1is required
by the Forest Practices Act. Thus, ADF&G by its regulations
will be the only non-cooperating agency. A situation which
requires the timber operator to look at several sets of
regulations to determine what the requirements are will only
create confusion as to what 1is required and will 1in Ffact
prevent us all from obtaining the protection we want for the

various other resources.

We recommend that there be changes made to AS
41.17.010 =et. sea. (the Forest Practices Act) and to AS
16.05.870( (ADF&G"s authority) which would, on the one hand,
give ADF&G the authority to protect fish and game habitat.
On the other hand, to the extent its regulations 1impact
timber harvest activities, ADF&Gshould be required to
coordinate 1its regulations into one comprehensive set of
regulations (as the other State regulatory agencies have
done in response to the legislative mandate set forth in the
Forest Practices Act).

To effect this compromise we propose the following
changes to the law:

1. AS 16.05 .370(b) would be amended to
follows: "With the -exception of a person or governmental
agency subject to AS 41.17.010 et. seq. ..-" (everything

else in subsection (b) would remain the same).

This change would except those involved in the
forest industry from whatever vrulemaking authority ADF&G
might have under AS 16.05.870. The following changes 1in AS
41.17.010 would be designed to allow regulation of the

read

a
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forest industry by ADF&G through the provisions of the
Forest Practices Act. This will cause all regulations
concerning timber harvest to be put into one comprehensive
set of regulations.

2. A new subsection to AS 41.17.010 "Declaration
cf Intent”™ would be put 1in as subsection 5 and present
subsections 5 and 5 would be renumbered as subsections 6 and
7 respectively. The new subsection would read as follows:

"Government administration of timber harvest
activities should combine the regulatory measures
of-all agencies <concerned with timber harvest
activities into one comprehensive regulatory scheme
which includes regulations under this <chapter,
Title 16, Title 46 and other agency authorizing
statutes as provided herein;"

This states as purpose the desirability of having only one
comprehensive set of regulations for the forest industry.

3. AS 41.17 .020. "Division of Forest Land and
Water Management Established”™, would be amended to 1include a
new subsection (h) and present subsection (h), ({J), Ck) , anti
(1) would be relettered as subsections (i), ()# (h) and (1)
respectively. The new subsection (h) would read as follows:

"Th * commissioner, the Commissioner of the Alesha
Department of Fish and Game, and the Commissioner
of Alaska Department of Environmental Conservation,
in accordance with his authority under AS
16.10.010, and AS 46.03.070, shall work <coopera-—
tively to protect the fish resources of the state
and the game resources of the state on public lands
in accordance with the economic and general well
being of the btate from any adverse consequences
which may occur as a result of activities under
this chapter. Protection of game on private lands
shall be wundertaken pursuant to a cooperative
agreement or understanding by and between the
private landowner and the appropriate agency or
agencies of the state. Al.\ regulations concerning
the protection of fish and t,ame shall be based upon
the concept of professional management, as opposed
to management by prescription, and shall be promul —
gated under and in accordance with the provisions
of this chapter.
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This provides authority for joint promulgation of fish and
game standards in accordance with the authority of all the
agencies 1involved.

4. The present subsection (j) (which shall be
relettered as subsection (k) 1in .accordance with the change
requested in number 3) shall be amended to read as follows:

"Notwithstanding any other provision of this
chapter, the commissioner may not employ the
authority vested by this chapter so as to duplicate
or preempt the statutory authority of other
agencies to adopt regulations or undertake other
administrative actions governing resources, values,
or activities on forest land except for (1) regula-—
tions under the Coastal Zone Management Act, (2)
regulations protecting fish and game prepared 1in
cooperation with the Commissioner of the Alaska

£ EEIN £.NIE__Hi2.£.s7 1
Department of Environmental Conservation, 7and f
if authorized by the commissioner of Environmental
Conservation, regulations vrelating to control of
non-point source pollution."

The wunderlined section 1is a technical conforming amendment
consistent with the change made in Paragraphs 2 and 3.

5. AS 41.17.030 would be amended by adding a new
paragraph (a)(7) which would read as follows:

"Protection of fish and game as determined in
cooperation with the commissioners of the Alaska
Department of Fish and Game and the Alaska
Department of Environmental Conservation."

This authorizes regulations to be promulgated to protect
fish and game resources. The authority is broader than that
which ADF&G presently enjoys. However, the Commissioner of
DNR and DEC would have to agree to it before it could be
promulgated.

Conclusion.

Thank you very much for the ALA and Sealaska
Corporation having the opportunity to offer these amend-—
ments. We intend to wuse all Jlawful measures to prevent
implementation of the habitat regulations promulgated by
ADF&G wunder AS 15.05.370 for the reasons set forth 1in the
attached letter to Mr. Dick Logan. However, we join with



and game resources of the

is adequate protection for fish
herein

State. We think the proposals for compromise made
will allow reasonable <coordination of the two activities
within a single comprehensive set of regulations for

forestry. We would like to meet with you on this as soon as
possible.
\% truly yours
F. Clark

JFC:sd
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TESTIMONY BEFORE THE SENATE RESOURCES
COMMITTEE REGARDING THE HABITAT PROTECTION
REGULATIONS BY ROLAND SHANKS

I am really at a lack as to how to start this testi—
mony. Since the Public hearing was going to be in Anchorage
next week I*m not really prepared to testify on the sub-—
stance of the Regs. A couple of thegroups | represent did
submit written comments and I"m sure someone will testify
next week in Anchorage. But there are a few points 1°d
like to make quickly.

There was a lot of discussion yesterday about Alaska
Department of Fish and Games mandate to control these 1issues.
Well it seems to me there is a clause in the constitution
that "The State will hold all resources for the common good."
And 1"ve seen the Department of Fish & Game mandate described
as to protect and enhance the Fish &Game res urces of the
State. Those doctrine plus the authorities cited in the regs.
seem to make it clear that the department does have the
authority to regulate activities in fish streams. And under
existing laws Alaska Department of Fish & Game can arrest
a person for wasting Tfish; I can"t believe they don"t have
the power to arrest someone for wasting a whole creek.

Now that brings us to an interesting issue what is the
stream? Now when the State asserts ownership to a strean

under the submerged lands act, they claim the entire riverbed



from vegetated bank to vegetated bank and that"s the way
it"s conveyed. And if thats not enough reason there is a
biological reason too. Leaving berms and potholes can
cause fishtraps where fish are trapped after the annual
flood. A good example of this is Nome Creek north of
Fairbanks where mining in the past has left lots of potholes
that trap fish. I think that under the mandate to protect
fish and game, ADF&G has a responsibility to protect the
thermal regime of fish stream by maintaining streamside
cover. This also protects the stream banks, it cuts down
on erosion, and it cuts down on stream sedimentation.

There was also a lot of discussion yesterday about
vehicles operating on ice. 2500 pounds might be too a
low a limit, but it is important to control equipment
operation. Another example from Fairbanks. A couple of
years ago we had a guy try and take a Cat up the Salcha
River. The Salcha has a nice run of King Salmon, that
are heavily utilized by the sport fishermen in Fairbanks.
Well to make a long story short, the Cat broke through.
It took a couple of weeks to get that Cat out. This time
we were lucky, but whc if he had been dragging a trailer
of diesel. This accident would have had serious impacts
on that river.

This brings us to another problem. Why are we worried
about fish anyway. This brings us to another interesting
statistic. The fishing indxistry in Alaska directly emj. loys

more people than any other industry. We also have more
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fishing licenses per capita than any other state. It

seems like fish are very important to both our economy

and our recreation. It seems imperative that we protect

our fish and to do that we must protect our streams.

The House Resources committee just spent two days
reviewing the fisheries rehabilitation and enhancement
programs of ADF&G. They were discussing milliors of
dollars to recreate fish habitats that were destroyed
because regulations like this were not in place. To
put off implementing these regs now only shifts the burden
to future generations to recreate the habitat we destroy
in the future.

There was also a lot of talk about timing of comments
and hearings and about when these regs will take effect.

It seems like its in everybodies best interest t*" get
these regs in place. If there aren"t any regs, no permits
can be issued and if no permits can be issued we would
have massive noncompliance. This could lead to legal
problems. I think it"s in everybody"s best interest to
resolve this problem.

Some of the discussion during these hearings would lead
one to believe the industries have a right to destroy these
streams. Well I"d like to know how the rights of the 30,000
people involved in the fishing industry, the 172,000 Alaskans
who own sport fishing licences, and the recreationalists
who use th streams are being protected. The constitution
guarantees equal protection, well 1°d like to r”e some

equal protection for other stream users.



So in conclusion | call on this committee to allow
Fish & Game to complete the procedures necessary to issue
these regs. The hearing of the Fish Board go forward

and comments submitted and the regulations issued.
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MEMORANDUM
TO: SENATE RESOURCES COMMITTEE MEMBERS
FROM: SENATE RESOURCES COMMITTEE STAFF

RE: PROPOSED FISH AND GAME REGULATIONS GOVERNING FISH AND GAME HABITAT
PROTECTION

DATE: MARCH 25, 1981

During the Senate Resources Committee meeting today, testimony will be received

from Mr. Richard Logan from the Dept, of Fish and Game, Mr. James Clark representing
the Alaska Loggers Association and Mr. J.P. Tangen who will represent c2e Alaska
Miners Association.

You have received a copy of the proposed regulations. Attached for your information
is a letter written to Mr. Logan from Jim Clark on the proposed regulations.

The Committee staff has been in contact with numerous groups to ascertain their
views on these regulations. With some exceptions notably the United Fishermen
of Alaska, there seems to be general agreement with Mr. Clark"s main points.

Mr. Clark makes six main points in his memorandum:

(1) Regulations such as these should be part of a comprehensive set of
regulations coordinated through one state agency. As a policy matter,
these regulations should be integrated with the Forest Practices Act
regulations promulgated by DNR.

(2) These regulations violate the Forest Practices Act.

(3) These regulations go far beyond the authority which the Legislature gave
the Alaska Dept, of Fish and Game and the Boards of Fish and Game in Title
16

(A) These regulations are too long and complex.

(5) The Dept, of Fish and Game does not have the personnel to administer these
intricate regulations.

(6) It is inappropriate for these regulations to be promulgated prior to the
the time that the regulatory reform regulations are completed.

Mr. Clark has also compiled a sectional critique which starts on page 6.
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This 1is in behalf of the Alaska Loggers Association
(ALA) in response to the proposed regulations governing fish
and game habitat protection. We are extremely disappointed

with the draft regulations.

For years we have had

a good

working relationship with you, have maintained high environ-—

mental standards in our industry, and have
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lations. We believe that as a policy matter these regula-—
tions should also be 1integrated with the Forest Practices
Act regulations promulgated by the Department of Natural

Resources (DNR). This will provide timber operators,

regulating agencies and the public with only one set of
regulations regarding forest practices. In this way, the
timber operator, the regulating agency and the public will

know what 1is required of the operator. Such integration can
be accomplished either through cooperation with the
Department of Environmental Conservation (DEC), in utilizing
the provisions of Section 208(b) of the Water Pollution
Control Act discussed below, or through amendments to the
State Forest Practices Act attached hereto as Exhibit A.

Secondly, these regulations, as written, violate
the Forest Practices Act. The Forest Practices Act as
originally proposed by the Governor was a prior approval
system, i.e., DNR had to approve the timber harvest plan
before operations could commence. The Legislature speci—
fically changed this to a notification systenm, i.e., the
operator merely had to notify DNR that it would begin
operations in thirty days. The law provides standards and
guidelines which anyone desiring to harvest timber has to
obey, but as stated, the Legislature specifically rejected
the permit approach.

jnere is no way under these draft regulations that
timber harvesting activities could be wundertaken without
obtaining a habitat protection permit. Such a pernmit
requires ADF&G approval. Accordingly, by <converting the
notification system into a prior approval system, the
proposed regulations are contrary to the letter and spirit
of the Forest Practices Act.

The primary authority upon which ADF&G 1is relying
(notwithstanding the overly extensive citation of sections
of Title 16 as authority for the various regulations) 1is AS
16.05.870(b) and (c). These sections call for a modified
notification, rather than a prior approval, system.
Subsection (b) states that if a person or governmental
agency desires to undertake certain activities with respect
to a “Specified river, lake or stream", the person r
government agency "shall notify the Commissioner of this
intention before the beginning 0l the construction or use."
(emphasis added). Subsection (c) provides that the
Commissioner should acknowledge receipt of the notice and



can require submittal of full plans and specifications and
written approval "if the Commissioner determines to do so."
In other words, the statutory scheme requires notice in the
first instance, with the Commissioner having authority to
require prior approval for certain projects. The statute
certainly did not contemplate the requirement of obtaining a
habitat protection permit in every instance as the regula—

tions have done. It seems to us that further clarification
of AS 16.05.870(c), specifying in what specific cases prior
approval needs to be obtained, would help clarify the

original and obvious statutory scheme which the Legislature
sought to implement.

Since the legislative intent of the Forest
Practices Act clearly favors a notification, not a prior
approval system; and since the Forest Practices Act came
after ADF&G"s Title 16 authority; and since the Legislature
is presumed to have been aware of Title 15 when it passed
the Forest Practices Act (and thus is presumed to have
believed that the Forest Practices Act and Title 15 are
consistent); and since Title 15 as described above 1is itself
a modified notification system; it follows that the proposed
regulations violate the Forest Practices Act. We therefore
ask that these regulations be withdrawn and redone in
cooperation with DEC through DEC®"s Section 208 authority or
pursuant to the attached legislation which we are proposing.

Assuming for purposes of argument that the proposed
regulations do not violate the Forest Practice”® Act, they

clearly exceed ADF&G"s authority under AS 16.05.870 - the
only arguable authority ADF&G has with respect to non-point
pollution wunder Title 16. AS 16.05.870(b) only requires
notice with respect to actions 1in "a specified river, lake
or stream." (emphasis added). Thus, the authority extends
only to rivers, lakes, or streams specified wunder AS

16.05.870(a) the habitat regulations purport to also extend
this authority to wunspecified tributaries of a specified
stream (5 AAC 95.970).

Furthermore, the regulations purport to <control
activities upon the banks of rivers, lakes and streams as
well as land based activities beyond them. AS 16.05.870(b)
only requires notice to ADF&G where one "desires to
construct a hydraulic project, or use, divert, obstruct,
pollute or <change the natural flow or bed of a specified
river, lake, and stream. There 1is no authority 1in ADF&G



-epT Araci
Chief Richard Logan SW='PT rasjs

March 24, 1931
Page Four

under this section to regulate the "desire"™ to use, divert,
obstruct, pollute or <change"™ beyond the "natural flow or

bed" of a specified river, lake or stream. The Legislature
simply did not provide for ADF&G to regulate the banks or
land based activities beyond them. These regulations are

therefore ultra vires to the extent they seek to regulate
such activity.

Authority does exist for the State to regulate non-—
point pollution of streams. it is found 1in Section
208(b)(2)(F) of the Federal Water Pollution Control Act
which 1is administered by DEC. We have no philosophic
problem with ADF&G seeking to protect streams by protect®
banks and land based activities beyond the banks. <
objective 1is to cause the state agencies concerned about
forest practices to coordinate forest management through one
comprehensive set of regulations. If ADF&G will cooperate
with DEC and exercise its regulatory actions through Section
208, there will be only one set of comprehensive regulations
becau”u DEC has coordinated 1its Section 208 authority with
DNR through a Memorandum of Understand. *hg.

It is also clear to us that the Boards of Fish &
Game should not have authority to promulgate habitat regu—
lations. The boards lack the expertise to write regulations
concerning Tforest habitat. Accordingly, we will be seeking
to delete whatever authority they may have under AS
15.05.251(a)(7) to write regulations regarding habitat.

Furthermore, the Boards®"™ statutory authority simply
does not extend to making regulations of. the type promul —
gated here. Whereas the Cc unissioner of ADF&G 1is given
authority to require written approval of plans and specifi—
cations, the authority of the Board of Fisheries in AS
16.05.251(a)(7) and the Board of Game in AS 15.05.255(a)(7)
is limited to regulations "for engaging in ... watershed and
habitat improvement". Notice that this is not watershed and
habitat protection, but rather watershed and habitat
improvement. Thus, what v lis section contemplates are
regulations Jleading to watershed and habitat enhancement
programs. Given the vast difference in the authority
afforded the Commissioner 1in AS 16.05.870(b) and the very
limited ty>e of authority given to the Boards of Fish and
Game 1in AS jl6.05 .251 (a) () and 255 (a)(7), it 1is clear that
they lack authority to participate 1in the promulagation of
these habitat regulations.
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We have raised a series of legal objections to the
regulations. We hope that you will submit these issues to
the Department of Law for its consideration.

Third, these regulations are too long and complex,.

When it is considered that the timber operator must also
comply with DNR"s forest practice regulations (which
incorporate DEC"s best management practices), it will be
most difficult to meet the detailed, <cookbook-type pre—
scriptions set forth in these regulations. Thur, the
complexity of the regulations in conjunction with other
regulations will be confusing to both operator and regulator
alike.

What 1is needeJ 1is a written description of the
system under which we have been operating. Field biologists
have been wusing their professional discretion to insure
stream protection. * We submit that the detailed prescrip-—
tions which comprise these regulations, particularly
Sections 190 through 260, will hinder ADF&C"s professional
biologists as they seek to deal with site specific problems.
It would be simpler and wiser co set forth goals in the
forest practice regulations and allow timber operators and
biologists to find ways to mee-t those goals on the ground.
This 1is the permit by regulation technique which we have
discussed with you orally.

Fourth, ADF&G does not now have the personnel to
administer these intricate regulations. How many additional
positions will be needed to administer and interpret them on
the ground? How many people will be needed to deal with the
administrative appeals and litigation which are likely to
follow in the wake of this most <complicated set of
regulations?

Fifth. Please be advised of our most strenuous
objection to Section 260, which in effect calls for buffer
strips on all streams. This 1is environmentally indefensible
and will place an incredible burden on timber harvest
operations. Its 1impact on the potential yield of the
Tongass National Forest and state and private forest is
incalculable given the intermesh of streams on the best
timber growing lands. We believe it 1is safe to say that
ADF&G has no notion whatsoever of the adverse job impact of
this particular section.



Sixth. We believe it inappropriate for these
regulations to be promulgated prior to the time that the
regulatory reform regulations are completed. The regulatory
reform regulations (which are presently in draft and upon
which public comment is still being received) are the
umbrella regulations wunder which the habitat rcegulations
will be included. To attempt to draft these subordinate
regulations before the umbrellaeregulations are completed
will simply mean that ADF&G will have to go back later and
amend these regulations to conform to the regulatory reform
regulations. To make the process work in an orderly manner,
va recommend that you suspend this rulemaking process until
such time as the regulatory vreform vregulations are
completed.

We have the Ffollowing specific comments regarding
the various sections of the proposed regulations:

1. 5 AAC 95.001. Findings.

A. Subsection (b) states that the Legislature has
set aside "various land and water areas of the State™ where
fish and game 1is entitled to a higher degree of protection

than afforded other areas. The next sentence states that
among legislatively designated areas are "specified Tfish
streams.”™ AS 16.05.370(a) provides for specification by the
Commissioner of ADF&G of "the wvarious rivers, lakes and
streams-or parts of them that are important for the spawning
or migration of anadromous fish." Thus, it 1is 1incorrect to

say that specified streams are legislatively designated: the
Legislature has set up a mechanism by which the Commissioner
may designate streams.

More 1important, the authority with respect to
specified streams is limited in AS 16.05.870(b) to
activities within the "natural flow or bed"” of a specified
river, lake or stream. Accordingly, the findings are
incorrect in stating that the Legislature has set aside land
areas by providing for the specification of fish streams.
Therefore, we challenge every attempt in the habitat regula—
tions to prescribe ADF&G management of bAnks and land based
activities beyond the banks whether or not we have made
specific reference to the Sections 1in which the prescrip—
tions appear.
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B. We challenge the statement of subsection (f) of
001 that "the susceptibility of fish and game to damage
requires the promulgation of uniform standards."” The very
next sentence states that "because of the wide variation in
habitats, there must be a means for accommodating unique
individual <circumstances." We agree with the latter
sentence and disagree with the former. What should be
maintained is maximum fie ibility for ADF&G professionals to
determine what is needed on the ground.

Even though ADF&G does not have the autuority to
require anything on the banks or surrounding riparian land,
we in the timber industry have always reached agreement with
ADF&G with respect to activities 1in these areas. This
clearly shows that there is no need for uniform procedures -
we have been working with the fish and game managers on
banks and r:parian lands without any requirement that we do
so for a long time. What is needed is professionally deter —
mined site specific determinations of how operations could
best take place with minimum impact on the surrounding
environment. Accordingly, we recommend striking the first
sentence of subsection (f).

C. We disagree entirely with the last sentence of
subsection (g) of .001 which makes the Orwellian statement
that a permit system 1is besi r'or providing flexibility. As

stated, without aDF&G having any authority whatsoever, we
have worked with the department to protect site specific
environments as requested by ADF&G biologists. It is my
understanding that your department thinks that we have done
a good job in protecting the environment. Accordingly, this
belies the statement that a permit system 1is needed at all.
It boggles the mind to read thata permit system would
provide Tflexibility. The long and complicated regulations
set forth in this s _uapter make it clear that that is not the
case. These regulations will make it 1impossible for
operators and biologists to know what to do. We submit that
these regulations will the~fore harnm, nothelp, the
environment.

D. Subsection (h) is a hive of 1inconsistencies.
On the one hand, the first sentence talks about minor
impacts and the second sentence talks about general permits

to accommodate and minor 1impacts. On the other hand, the
third sentence seems to take the opportunity to obtain
general permits by calling for individual permits on a case-
by-case basis. We recommend the deletion of subsection (h)

entirely.
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2. 5 AAC 95.002. Purposes.
A. We object to the use of the phrase "land and

water use"™ as found 1in subsections 1 and 2. As previously
stated, ADF&G does not have such extensive authority.

B. Subsection 2(A) says that the regulations must
provide for "unobstructed passage of Tfish". Use of absolute
words like "unobstructed"™ are unwise, since theoretically
anything could be <considered an obstruction. The word

should be deleted.

C. Subsections 2(B) and (D) state that there
should be uniform standards dealing with certain land-based
activities. Again, ADF&G does not have authority to make

regulations 1in this regard.

3. 5AAC 95.020. Activities 1in Streams and Rivers
Frequented by Fish.

A. This subsection and .030 require plans to be
approved by the department if certain listed activities are
undertaken. It is a mechanical system: the sole 1issue being

whether or not the proposed activity is covered in the lists
of activities set forth in the subsections.

In fact, AS 15.05.370(c) states that "[I]f the
Commissioner determines to do so, he shall in the letter of
acknowledgement, vrequire th2 person or governmental agency
to submit to him full pious and specifications of the
proposed construction or work " Accordingly, it is
” _appropriate to use a mechanical systen. The regulations
should contain a section describing under what circumstances
the commissioner will "determine"™ that the plans and speci—
fications for the activities listed in this subsection and

subsection .030 are needed. It is all right to have a
mechanical system to describe what activities will trigger
the noticj requirement. However, these regulations are

insufficient and 1illegal to the extent they seek to make
mechanical a situation 1in which the law requires the
commissioner to exercise his discretion.

B. This section provides that certain activi®irss
in streams or rivers "frequented by fish"™ cannot take place
withou plan approval. In 5 AAC 95.990(8), "frequented by

fish™ 1is defined to mean "at any time 1in the determination



Chief Richard Logan
March 24, 1981
Page Nine

of the department, containing resident or migratory fish."
A stream must be specified under AS 16.05.870(a), in order
for it to be subject to AS 16.05.870(b) and thus subject, to
these regulations. It is our recommendation, therefore,
that the term "frequented by fish" be stricken and that the
words "specified” be placed in front of the word "stream or
river”™ 1in the third line of this section.

C. This section also states that activities cannot
take place in "portion of the flood plain which 1is covered
by the mean annual flood." Again, the Department does not

have authority under the cited statutes to control land
based activity.

Even if there were such authority, how 1is a timber
operator on the ground to determine what portion of the
flood plain 1is covered by the mean annual flocd? Viewed
from this perspective, the regulation simply 1is impractical.

D. Subparagraph 2 of 95.020 states that plans need
to be submitted 1in order to build certain cross channel

structures. We submit that a Corps of Engineers pernmit
would be needed for any of these structures 1in navigable
waters. ADF&G would have a right to comment wupon the

proposed plans within the Corps of Engineers permitting
process and could certainly disapprove them 1if they were

unsatisfactory. What thought has been given to coordinating
the need for Corps permits with these requirements 1in order
to eliminate duplication? This 1issue would be easier to

address if consideration af the draft ; y these regulations
were held off until such time as the regulatory vreform
regulations were promulgated.

4. 5 AAC 95.030. Activities in or Affecting Anadromous
Fish Streams.

A. This -ection precludes certain activities
taking place without a permit "in water specified as
important to anadromous fish." Does this mean waters

specified 1in accordance with AS 16.05.970(a)? We would

submit that the only legal way to bring waters within the
regulations is to specify them as required by AS

16.95.870(a) .

Furthermore, to do otherwise would leave it to the
timber operator to determine what streams are important to

from
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anadromous Tfisn and which are not. There is no way that
this burden should or can legally be shifted to the timber
operator inasmuch as he or she does not have the expertise
to make this determination as AS 16.05.870(h) only
authorizes regulation of specified streams.

B. Thij section includes tributaries of anadromous
fish streams within the definition of waters important to
anadromous fish. There is no authority whatsoever in Title
16 to require a timber operator to guess which streams are
tributary to an anadromous fish streanm. Under AS
16.05.870(a), ADF&G has the right to specify tributaries as
waters important for the spawning or migration of anadromous
fish. Such designation causes tributaries to become speci—
fied streams and thus, subject to your regulatory authority.
Anything short of specification as provided in AS
16.05.870 (a) would fail to make that stream subject to these
regulations.

C. Section 95.030 provides that certain activities
in waters important to anadromous Tfish cannot take place
without a permit if those activities "may result in
pollution or a change 1in the natural flow or bed of the
anadromous fish stream." The addition of the word "may"
goes Tfar beyond the authorization of the regulatory power
found in AS 16.05.870(b). That section states that noti-—
fication must be given if a person "desires to pollute."” In
other words, it requires a much closer nexus between the
activity and pollution than the word "may" provides. Use of

the word "may"™ requires the timber operator to speculate as
to what may or may not result from a particular activity.

Usually such determinations are made by biologists
on the ground who v,ork with the operators to make certain
that their activities do not have adverse consequences.
This 1is the existing situation which we are trying to main-—
tain. We do not intend to allow the ADF&G to switch the
burden of making such determinations to the timber operators
who Jlack the necessary expertise. Determining under what
circumstances pollution may or may not occur, 1is simply not
within their ability to do. It is ADF&G*"s job and can onl"
be carried out by professional managers making on the grounu
decisions.

D. Under subsection 2, a permit 1is needed if
activities are going to take place within the annual flood
plane. As previously stated, ADF&G lacko the authority

under the law to regulate land based activities.
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Furthermore, the state has certification authority
under section 404 of the Federal Water Pollution Control Act ,
to control such dredging and Ffilling. Accordingly, it
appears that this provision will result in duplication of
regulatory control.

E. Subsection 5 requires submission of plans and
specifications for "use of any log dragging equipment.” As
written, this would seem to mean that any time an operator
intended tc wuse log dragging equipment anywhere on the
operation, submission of plans would have to be submitted.
Again, this 1is a land based activity outside ADF&G"s legal
authority to regulate.

F. Subsection 7 requires submission of plans and
specifications for construction "at the bank of the streanm,
river or lake." Again, you do not have authority to
regulate activity on the bank of the stream, river or lake.
Furthermore, even if you did have such authority,the word
"bank" is an extremely vague term. It could, theoretically,
extend to all riparian uplands. Would it not be better to

specify a zone alongside the stream in which activity would
be regulated?

G. Subsections 9, 10, 11, 12, 13 and 14 are
objected to as attempts toregulate land based activity
which ADF&G 1is not authorized to do under AS 15.05.370 or
any of the other listed statutes.

5. 5 AAC 95.070. General Permits.

This section provides for general permits with

respect to certain named areas. However, the criteria for
obtaining a general permit 1is not spelled out. It would
seem that general permits could be issued on a "logging
show"™ basis. This would save biologists the necessity of
stream by stream analysis for habitat protection. Instead,
a series of rules for an area coull be decided upon and set
forth in a general permit. Where special streams need
special protection, they could be Jlooked at by ADF&G
biologists apart from the general permit. We believe that

this section should be written to so provide.
5. 5 AAC 95.90. Uniform Application Procedures.

A. This section provides that 1if the notice
provided to DNR by a timber operator under AS 41.17.090
contains certain information which is specified In
subsection (b) of this section, then a timber operator does
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not also need to provide notice. As written, this would
require the operator to compare the DNR form to subsection
(b) of this section in order to make sure that all of the
subsection (b) information were included. This results 1in
no time saving for a timber operator at all, and in fact,
subjects him ot her to sufficient risk that all the
important information 1is not included such that a prudent

operator would simply use both forms to apply. The
responsibility for making sure that the information provided

on each form is sufficient lies with the agencies themselves
and not with the timber operator.

B Subsection 90 is in conflict with sections 20

through 40. The latter subsections state that the proposed
activity cannot be wundertaken unless there has been prior
approval by ADF&G of plans for the proposed activity.
Section 90 says that in addition to obtaining plan approval,
one must have a permit. Can one assume that by obtaining
plan approval, one can receive a permit? Or, are there
other things that must be done in addition to submitting the
plans and obtaining approval which are necessary to obtain a
permit?

7. 5 AAC 95.100. Permit Conditions and Assignments.

e This section allows the deciding officer to put
terms and conditions which he believes are necessary into
the permit. At a minimum, the deciding officer should
provide written reasons for adding any such conditions.
Otherwise, one could not effectively appeal such a decision.

8. 5 AAC 95.110. Reconsideration of Denials.

This section provider, that reconsideration would be
allowed if the applicant provides new factual information.
We suggest that reconsideration also be allowed where legal
reasons are advanced by the applicant.

9. 5 AAC 95.120. Amendments to the"Permit.

A. Subsection (a) does not explain when
is sufficient to require an amendment. Therp should be
language explaining this.

B. The second sentence of subsection (b) 1is poorly
worded. It states that the "Department will vrequire a

a change
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maximum of 30 days to review a request for amendment after
receipt of all necessary information 1in the appropriate
regional office." This sentence should be changed to read
"The Department will review a request for amendment within
30 days of receipt of all necessary information in the
appropriate regional office."

What 1is all necessary information? -It would seenm
that all necessary information would be provided in a
completed application described in 5 AAC 95.90(b).

10. 5 AAC 95.170. Application of Standards.

Subsection (a) makes the standards of Sections 180
through 2S0 applicable to "rivers, lakes and streams
frequented by Ffish." As stated 1in our response to 5 AAC
95.020, as found in paragraph 3(a) of our response,
"frequented by Ffishl as defined would have to mean streams
specified wunder AS 16.05.370(a). Since AS 16.05.870(b)
limits the authority of the Department to specified streams,
if the term "frequented by fish" does not mean what we say,
then the Department simply has no authority to extend the
regulations as provided in 95.170. In other words, unless
"frequented by Tfish"” 1is defined to mean "specified under AS
16.05.370(a)", then there 1is no authority in the Department
to regulate. For this reason, we would again suggest that
the term "frequented by fish"” be striken and that the word
"specified” be placed in front of the words "rivers, lakes
and streams"™ 1in the third line of this section.

11. 5 AAC 95.130. Adherance to Standards.

Subsection (b) as a practical matter, requires the
permittee to remove installations not in accordance with the
provisions of the permit or this chapter which pre-existed
the permit and the chapter. The impact of these regulations
should only apply prospectively. We should not be required
to remove installations, which although once 1legal, do not
now comply with the regulations. A grandfather clause
should be written in.

12. 5 AAC 95 .190. Standards for Free Passage and
Protection of Fish.

A Subsection (a) calls for "free passage"

movement of Ffish. What 1is the difference between free
passage and free movement? "Movement" seems to be simply an
added word conveying no discreet meaning. Accordingly, we
recommend that it be stricken.

and



B. Subsection (b) provides for scheduling of
certain "instream" activities. Our experience has been that
the building of bridges - even during spawning periods -
can be accomplished without undue disturbance to the Tfish.
Once a structure such as a bridge, or a wide culvert 1is in
place, we have observed that fish seem to pay very little
attention to it.

C. Subsection (©) says that blasting is
prohibited within one-eighth of a mile of the water line of
any river, lake or stream, unless otherwise permitted in the

permit. Section 95.030(3) says that blasting cannot be
undertaken wunless plans and specifications have been
submitted to and approved by the Dep~vtment. Why 1is this
matter covered twice?

Furthermore, industry experience shows that
techniques such as sequential blasting substantially reduce
concussion. The Du Pont Company has demonstrated that good
practice can reduce the distance between the blasting area
and the water. Accordingly, we urge you to reconsider the

one-eighth mile distance 1in favor of result oriented goal
statement.

13. 5 AAC 95.200. Culvert Installation Standards.

A. The requirement for the burying of culverts as
set forth in Subsection (a) is unnecessary. If. is not the
present practice to bury culverts to a six inch depth. Such

a practice could result in adversely affecting fish habitat.
At present, an operator considers the size of trie stream bed
and specifies a culvert of length and size sufficient for
fish passage to occur at a water velocity acceptable except
for periods of peak flow. In addition, culverts are
presently placed to match natural river or stream flow.

B. Subsection (b) specifies a table to be followed
by the field operator. The maximum allowable® <culvert
velocities are much too low, especially .when one considers
that there are peak flow periods when such velocities are
naturally exceeded.

C. Subsection (c) provides that no reallianment
may occur, even if a stream 1is not a fish streanm. All
tributaries and feeder streams should be available for
reallignment to accommodate installation. In these cases,

the water quality is of the highest concern and such real —
lignment, usually, enhances water quality.
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D. Subsection (e) simply states that installation
of a culvert may not occur if there is a spawning or rearing
site through which a road has been designed. Certainly

there are situations where such cvlvert installations would
result only in a diminimous vreduction of fish habitat.
Accordingly, we believe that this section should be
qualified.

14. 5 AAC 95,220. Stream, River and Lake Banks Stabi-
lization Standards.

A. Subsection (a) precludes any activities which
"may affect"” the banks of streams, rivers and lakes.
Again, ADF&G does not have authority under AS 16.05.370(h)
to regulate activity on banks of streams, rivers, or lakes;
particularly on banks of wunspecified streams, rivers or
lakes.

Furthermore, anything may affect the banks of
streams, rivers and lakes. Accordingly, this phrase is
overly broad and simply should be deleted.

B. Subsection (d) states that only rocks,
cribbing, or material provided by the Department ~ould be
used for stream bank stabilization. Whet about grass seed

or vegetation? Why should they not be specified 1in this
section?

15. 5 AAC 95.230. Stream, River and Lake Bed Stabili-
zation Standards.

A. Subsection (a)(2) states that a person has to
be in compliance with terms specified in the permit "which
the department considers necessary for free passage and
protection of fish ._." The wunderlined phrase sV.ould be
changed to "which are reasonably necessary." While we have
no doubt that the department will act within reason, there
is no reason to broaden its discretion beyond that.

B. Subsection (b) flatly states that no person may

channelize a stream frequented by Ffish. Again, to solve a
particularly difficult engineering problem, this may be the
wisest thing to do. This, of course assumes that environ-—

mental standards can be met.
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C. Subsection (d) states that no person

conduct activities which can act to create potential fish
entrapment basins within portions of the flood plain. As
previously stated, ADF&G Jlacks the land based authority
under AS 15.05.870(b) to regulate actions within the flood
plain. Furthermore, even if such authority did exist, this
section is too vague and requires too much speculation to be
practical.

E. Subsection (e) states "each berm created 1in an
anadromous fish stream must be <contoured to the natural
slope as it existed prior to the creation of the berm."” It
is difficult to understand precisely what this means. 5 AAC
95.990(3) defines berm to mean "an artificially raised
margin, bar or other deposit composed of earthen materials,
which 1interrupts the natural configuration of the adjacent
terrain." Accordingly, it would appear that to the extent
there is any raised deposit of material of any kind, whether
detrimental or non-detrimental, it must be changed to the

pre-existing contours. This, in turn, means that those
contour”™ must be <charted by a baseline study before
operations begin. This is an absurd make-work type result
which 1is simply unconnected to any environmenal protection
whatsoever. This section should be rewritten to require
berms to be eliminated where necessary to protect the
environment. Returning to natural <contours has been
rejected in -every rulemaking and Jlegislative process of
which we are aware. The reason s that the expense 1is not

related at all to the environmental benefits to be derived.

F. Subsection (g) requires that bridge pilings
be cut off level with stream bottoms upon removal. When
culverts are removed, channels are to be restored to
original configurations. Both of these costly requirements
may be necessary in individual instances. However, the goal
should be that when an area 1is left, there will be no
environmental damage to the fish. We can foresee any number

of instances where meeting the requirements of Subsection
(g) would cause more environmental damage than doing
nothing. Furthermore, it is 1impossible to restore a channel
to its "original configuration." How 1is the original con—
figuration to be determined? It may well be that returning
to its original configuration provides no environmental
advantage whatsoever, vyet the operator would still be
required to undertake the cost of meeting this requirement.
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16. 5 AAC 95.240. Water Quality Standards.
There is no reason for ADF&G to address itself to
water quality standards since this 1is a function of DEC.
Accordingly, we believe this entire section should be

deleted.

17. 5 AAC 95.260. Shoreline Standards.

Notwithstanding its confusing language, this
section seems to provide for buffer strips along al
streams. As a policy matter, the ALA opposes such a
standard. We certainly recognize in particular cases buffer
strips may be required. However, to require them 1in all
cases is regulatory overkill and <cannot be supported on
environmental grounds. We think it far better to follow the

forest service approach of setting up streamside management
zones within which there would be special protection.
Therefore, we believe that this section should be rewritten
tc accord with the Southeast Area Guides.

13. 5 AAC 95.910. Waiver or Alteration of Procedure
Standards and Permit Conditions.

Subsection 3 of this section provides that waivers
may be granted where the standards set forth in a regulation
are not applicable due to unique individual stream or land
features. This .leaves it up to the operator to prove that
the stream or land features are unique. It will be far
better to employ the type of system we have talked about
throughout this response to the regulations. The biologists
and the operators should work out standards which will
provide environmental safeguards to specific, on-the-ground
situations.

19. 5 AAC 95.930. Retention c>f Permit for Inspection
and Inspection of Permit Sites.

Subsection (b) requires that a permittee must give
law enforcement officers free and unobstructed access "at
all times"™ to the permit site. We believe it inappropriate
for there to be such access except where the timber operator
or its designated representative i3 available to accompany
law enforcement officers around the site.



we vl

v .rSW-

Ao/v.m 'V7Qﬁ?

20. 5 AAC 95.970. Waters Important to Anadromous Fish.

The last sentence of this section attempts to
extend the provisions of the <chapter to tributaries of

anadromous fish streams. As previously stated, there is
insufficient authority 1in law for such an extension to be
made. ADF&G is only allowed to regulate streams specified
under AS 16.05.870(a). Accordingly, we recommend that the

last sentence of this section be deleted.
21. 5 AAC 95.990.

A. Subsection 2 defines an anadromous fish streanm
as a stream which is or "may at any time be important to the
spawning, rearing or migration of anadromous fish, and
includes all sloughs and backwaters adjoining the listed
waters, and that portion of the flood plain which is covered
by the mean annual flood." Section 870(a) makes no
provision whatsoever for streams which may become important
to spawning, rearing or migration of anadromous fish. The
870(a) list only applies to streams "that are important to
the spawning or migration of anadromous Tfish." (See AS
15.05.870(a)). Thus, the phrase "may at any time" should be
deleted as exceeding ADF&G"s authority under the law.

Again, the inclusion of sloughs, backwaters, listed
waters and uhe flood plain go way past the legal authority
set forth in 870(b) and should therefore be eliminated.

B. Subsection 3 defines "berm"™ to mean an artifi—
cially raised margin, bar, or other deposit composed of
earthen materials which interrupts the natural configuration
of the adjacent terrain."” This definition 1is going to be
truly difficult to apply. What does artificially raised
mear,? What does interrupts a natural configuration mean?
We recommend that this definition be eliminated. (See our

other objections to this 1issue 1in Paragraph 15 E. of this
response.)

C. Completed application 1is defined to mean "all
of the informatior necessary for the department to issue,
condition, or deny permit". How much information this will
be or how many exchanges of correspondence or meetings it
will take to provide it are anyone"s guess. Accordingly,
the use of this phrase which puts the burden on the operator
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to determine the information needed, 1is totally unfair. In
the first place, it gives the department the opportunity to
hold wup processing of any permit for as long as it can
conjure up a need for additional information. Furthermore,
in 5 AAC 95.090, it stated that "each applicant for habitat
protection permit must submit a completed application on a

form or in a manner approved by the department. The notion
that one can submit all of the information that must be
ultimately required is nonsensical. We recommend that the

term completed application be defined as "the form provided
by the department which is fully answered to the best of teh
applicant®"s knowledge." This definition puts the burden on
the department to ask the right questions in the first place
and provides that the form will be <considered to be
completed if the applicant has answered all the questions
asked.

D. Subsection 8 defines "frequented by
mean "that any time in the determination of the department,
containing resident or migratory fish." As we see it, this

phrase should only be wused 1in connection with regulations
designed to implement AS 15.05.840 which requires
construction of fishways where a dam or other structure 1is
built across a stream frequented by salmon or other fish.

CONCLUSION.

Thank you for the opportunity to respond to the
habitat permit regulations. As stated, our major concern 1is
that for no apparent reason, ADF&G 1is, by these regulations,
attempting to exchange a working management system based
upon use of professional management for a prescriptive
system that 1is universally opposed by industry and probably
by ¢ number of your own biologists. The regulations in
their present form violate the Forest Practices Act and go
beyond the authority which 4dhe legislature gave ADF&G and
the Boards of Fish and Game in Title 15. Finally, we
believe it inappropriate to promulgate these regulations
prior to completion of the wumbrella regulations which are

fish"

to
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now in draft in connection with regulatory reform. For all
these reasons, we urge you to withdraw these regulations.
Vie will work with you to help obtain the authority and
budget you need to protect fish and game resources, but th".s

is not the way to do it.

Very truly yours,

Oyv~Ld
James F. Clark

JFC:sd
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TO Boards of Fisheries and Game date March 10, 1901
Subport Building
Juneau, Alaska 99001 FILE NO

TELEPHONE NO:

FROM. Captain Wayne A. Fleck SUBJECT; Habitat Pijopo'p.nilsT
Captain Frank W. Sharp
Div. of Fish & Wildlife Protection
Department of Public Safety
P.0. Box 6100 Annex
Anchorage, Alaska 99502 fm 1 3 1981

tHtn? 2~ n a t
The following are our comments on the proposed habitat protection
regulations which you are scheduled to consider in April 1901.

Paae 3, Article 2, Section 5AAC 95.020:

We suggest the first paragraph of this proposal be amended by adding
the word ™akes"™ after rivers in line 1 and the word "lake" after
river in line 3.

In our habitat enforcement efforts we frequently encounter construc—
tion or other activities along lake shores which we believe are equally
valuable to fish as spawning or general use habitat. In order to
pursue any legal action against activities in these areas we request
these amendments be included. They do appear in related proposed regu—
lations which appear later in the phamplet.

Paae 4, Article 2, Section 5AAC 95.040(a) (1):

We suggest this section be amended to include "floating houses" and
“permanent tent frames" specifically if it is your intent to include
all types of construction generally encountered in critical habitat
areas. Other agencies have encountered confusion and enforcement
difficulties in covering these type of structures in restricted areas
as courts have held that these type of structures arc not included in
the meaning of "buildings and cabins".

Since we currently have a considerable amount of use of these types of
structures in Alaska already, we wish to anticipate possible future
-enforcement problems.

Page 7, Article 2, Section 5AAC 95.065(b);

We suggest the end of the last line of this paragraph be amended to in—
clude the words "and to the Department of Public Safety".

While we e not sure what all the DNR benefits are at this point we
Ibelieve that since .the word ."department*Lis defined as ithc Department"”

02-001 10/79)
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of Fish and Game and that since we are charged with the enforcement
of the “fBepartments"” regulations that we should also have the same
“fight of inspection, reporting or entry" as the "department".

By specifically adding this amendment we will avoid any legal argument
of the necessity of our having to acquire a search warrant prior to
accompanying habitat personnel or solely "inspecting” or "entering"
premises covered by this section.

Page 8, Article 2, Section 5AAC 95.080:

We suggest amending the end of this section by adding "or State law
enforcement;".

Our department occassionally must cross some waters covered by this
section in emergency or routine enforcement activities and we wish to
be exempted from the permit requirements to avoid possible legal en—
tanglements that could arise thus compromising our position/operation.

These crossings are generally rare and are done with a great deal of
care and coivnon sense.

This completes our comments on these proposals. Thank you for your
consideration.

WAF:FWS:kdr

cc: Colonel Stickles
Captain Sharp
Greg Cook, Executive Director a-

1
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2425-2211

MR 11 1%l
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March 9, 1981

Alaska Department of Fish and Game
Boards of Fisheries and Game

Subport Building Re: Draft Habitat Protection
Juneau, Alaska 99801 Regulations
Gentlemen:

In response to your solicitation of comments on the referenced draft
regulations, 1 would like to submit the following points for
consideration:

1) Page 3, 5AAC 95.020 - The title to this section is misleading for
two reasons. First, it implies that this section only applies to
streams, when the intent, according to the preceding Section 002
(Purposes), 1is to apply the section to streams, rivers, and lakes.
Second, the title to the section implies that it covers all waters
frequented by fish, when in fact the section only applies to waters
other than those important to anadromous Tfish.

To clarify the situation, the title could be changed to read "Activities
In Waters Frequented By Fish Other Than Waters Listed Pursuant To
Section 970 Of This Chapter.”

Also, to bo consistent with Section 190(c), blasting within 1/8 mile
of the water should be listed in Section 020 under the activities
requiring approval.

2) Page 4, 5AAC 95.030 - The title to this section also erroneously
refers only to streams, and fails to refer to the definition of
anadromous waters found in Section 970. To resolve these short—
comings, the title could read "Activities In Or Affecting Anadromous
Waters As Defined By Section 970 Of This Chapter."”

3) Page G, 5AAC 95.0G0(a) - This section should specify that the term
"plans and specifications 1is defined in Section 90(b). Otherwise,
some people will read only as far as Section 60(a) before assuming
that a set of plans will suffice for_a permit application.

35A-T14LM
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4) Page 6, 5AAC 98.060(d)(1) - Some provision should be made to
allow mitigative measures, which are designed to alleviate unforseen
adverse impacts, to proceed without requiring another permit to
implement them. This could be a field level decision by an ADF&G
biologist.

5) Page 10, 5AAC 95.120 - This section should contain a clause
allowing an ADr&G field biologist to orally amend a permit on site
provided a written amendment is procured later within a specified
time.

6) Page 14, 5AAC 95.200(a) - The way this now reads, a culvert would
have to have a 0 or reverse slope. It should be reworded to read
"Each culvert placed in a river or stream frequented by fish must be
installed so that at least one-fifth of the diameter of each round
culvert and at least 6 inches of the vertical span of each elliptical
or arch type culvert is placed below the stream bed at both inlet

and outlet."

200(b) - Some provision should be made for allowing culvert
velocities in excess of those found in the tables when such velocities
do not exceed natural velocities by more than 10% or so. It is a
paradox to request an agency to install a culvert so that velocities
are below natural velocities.

7) Pago 15, Culvert Velocity Tables - Rainbow and Cutthroat trout
are not represented in these tables.

8) Page 16, 5AAC 95.200(b)(4) - This requirement should be altered
to allow the use of baffled culverts in lieu of standard culverts
if the recommended velocities cannot be achieved.

200(c) - This requirement is counterproductive in that it dictates
longer culverts despite the fact that longer culverts hinder fish
passage. In many cases this will result in unrealistic demands to
actually slow down the natural stream velocities within the culvert.

9) Page 19, 5AAC 95.230(g) - A drainage structure is a culvert or
similar structure, and removal of such has nothing to do with
extracting or cutting bridge pilings. The passage couln be rewordcd
to read "During removal of temporary structures, bridge pilings...".

10) Pago 22, 5AAC 95.910 - Delegation of authority should be
distinguished here so that the ADF&G Tield biologist or area offices
can perform this function.
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I hope these suggestions will help in the preparation of fin-l
regulations which will not only benefit the various fisheries

nfSnthoGS W1l alS0 prove cr -patible with the requirements
other state agencies and the needs of the pub!\d{.

Chief Engineer
DOT/FF-Southcentral Region

HWL/MH/b
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G.N. HicDonald and Associates
P.0. DOX 10-2022

ANCHORAGE. ALASKA 99511
(907) 344-9978

BOARDS OF FISHERIES & GAME

MR 1C 1%1
March 13, 1981
- State of Alaska . mm M

Board of Fisheries and Game
" Support Building
<Juneau, Alaska 99801

Re: Comments on Proposed Regulations Governing Fish & Game Habitat
.1 eProtection .

Gentlemen:
My v
Im  h; . in these comments 1 "1l be critical of some aspects of your regulations.
...V oo, -."owever» theHI2 are certainly an improvement over the historical situation.

i ncer el y believe that eventually we will have sufficiently accurate
guidance so that the engineering designer knows what is expected of him.

si*V-. 5 AAC 95.001 In paragraph (e) you *-alk of "consistency inregulatory

- .—ee"activities". This is good because a planner needs to know at an early
e: ,V'«veem">stage what the costs of meeting environmental regulations are. He needs
oy "VVr V :a stationary target. However, | am disturbed with the language of =
- T -..paragraph (h) which sounds like we may have different strokes for different
.V, folks. . YL e
JUIVEURTIVI>T Trieeee . e
- St 5 AAC 95.002 Purposes. I am left feeling that your aim is to stop the
L."m*:"-V""™egn going natural geologic processes of erosion and to remove natural
""lviioijv'obstructions to fish passage. I think paragraph (3) sounds much move .
HWV,"F7L; v " ""realistic inthat it specif: :ally addresses the effects of man made <
) alteration. . . m ; ... -’V "4 .
e .1 - - e . - SV ;

5 AAC 95.002 The word tream* needs defining. How much of the tidal .
w2 W're% amouth do you consider? Do you consider intermittent streams (grayling T
pasture)? Wh-7% about the streams which, although not utilized by fish
can provide a source of unwanted sediment. What about P"oundwater flow
to overwintering areas? " -,
5 AAC 95.020 The definition of Tean annual flood ” provided is very
loose. The "cgetntion limits do, in humid temperate areas, provide a
general guidance as to the mean annual flood level. However, in Alaska
the vegetation line, if one cap be found, can range widely. I believe
reliance or vegetation opens up a wide area for argument. A better
definition night be the mathematical one, "A flood stage which on the
average is exceeded during one half of the years. Note that | have said
"stage 7, meaning height, not discharge. That is because in many of our
streams the maximum stage is controlled by ice and ice jams, not open
-water floods.- If-you are concerned with open water-dischalLge conditions
b d not ice you should substitute ischarge ” for %%tage”.

* R . ®
o I .i".
o R\ u ",
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In any event, you will find tha~ estimating mean annual flood stage or
discharge is no easy job. You should be prepared to assist the appli—
cants. Since the Federal agencies are required to use the methods
promulgated in Technical Bulletin 17A, 1 suggest the State adopt the
same procedures. Perhaps ADF&G could develop their own @ook book ~
using these procedures for small, ungaged streams. ,
If you are still intent on shortcutting the statistical approach and
tying the mean annual flood to a morphological feature you will find the

tops of the point bars a better estimator of mean annual flood than the
vegetation line. . P . i "

5 AAC 95.020 This paragraph seems to allow structures that do not cross
streams but may increase velocity such as levees, dikes and groins.
............................ ceee e - e "1" WF
.{ ®. 5 AAC 95.030(2) Annual floodplain is not defined. " .
- AW I * *x . z m=r STy
. .5 AAC 95.080 This section waives regulations for firefighting activities.
Jej. - Perhaps a similar waiver, or coordination procedure, 1is necessary for
.; fighting activities when life and property are at stake. Note
that many of the flood fighting activities conducted in Fairbanks during
v.,"Tr, the 1967 flood would have been in technical violation of these regula-
)"V'VT 'V tions. Perhaps what is needed is an emergency coordinator to the State
Disaster Office with the authority to advise and waive regulations.

i 5. '=5 AAC 95.90 The application procedures should provide for a method of a
=< A-m% binding conceptual approval of preliminary plans. This would, for the
eyVapplicant, allow firm conceptual approval without the cost of preparing
1 "/"V-i.""detailed plans. For the State it would provide a way of guiding the
k" “tipplicants work at an early and flexible stage.
e _we o Li/i m

=N 95.100 The oermii conditions should specifically address provision

1 for maintenance and eventual abandonment of instream works. For instance,
AR consider Alyeska ™ spur dJkes. At some future date, when the oil is
Bonc» they will want to abandon their works and go out of business. At

. Borommfy.-- that time the stream will have adjusted to the river training. How will

you propose cither to remove or mrintain the works? A commitment should
I h a v e been part of the original permit consideration.

" 5 AAC 95.200 The term, "Maximum Allowable Culvert Velocitys" needs
J...1 defining. In most culvert cases you will encounter the point water
vr. < velocity varies substantially, both along the length of the culvert
- ; and throng, any cross section. The extreme point velocity may be several
- 1 times the mathematical average of all points wiLhin the culvert. 1
v - think you need to go back into the experimental data and sec what the
investigator wasjcalling ”“averag* velocity”. | cxpact you will fini
- most cxpcrlmcnl.8 were done with full pipes which is not a realistic
- ;
. ._«T.yi!r«_ cose . . ' \
v [re s _ = .
*5frip e o o . C
< " * . S e e -‘-Iv# " -
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Computing the average velocity in a culvert, regardless of the defini—
tions, 1is no easy chore. The existing engineering methods are designed
for the case of larger floods with higher flows and are not usually
applicable to your low flows. Another problem is the lost area and
change in average roughness caused by the required burial depth. What
is needed is a task force to develop a workable engineering procedure to
develop the numbers you need. Since you created the regulations you
should create the procedures. They should be simple enough so that any
reasonably intelligent dirt stiff can apply them. As an alternative,
you might provide your technical service to evaluate designs for the
applicants. oo
~F
The table of swimming velocitys provides seasonal need data. Procedures
,for estimating the seasonal flood frequency should be developed. Note
that a mean annual flood has a return period of 2.33 years only with
certain population distributions. For the federally mandated distri—
bution, the distribution would be extremely skewed to have a 2.33 year
return period. I suggest the terra (Q = 2.33) be struck.

* LIPS £
The manuals referenced in paragraph 5 do not by themselves provide
stp* e ]e sufficient data to design a fish culvert meeting your regulations.
© Ny Further guidance and procedures are required.
m "% ;
m?i,*Vv 5 AAC 95.210 The design dimensions of diversion channels should reflect
..the period of use intended, and the consequent risk considering the
erodeability of the materials through which it is excavated. Such terms
as Med and banks that will not significantly erode®" are meaningless.
m "VA]! material in alluvial stream beds will, by definition erode. Any
"hydraulic criteria for diversions should consider the slope of the
""channel. For instance a diversion across a meander neck may have a

slope about twice that of the natural channel it replaces.

i
*TL

Stream power is often considered to be one of the best indicators of the

likclyhood and rate of erosion. Perhaps an allowable change in streanm

power at the design flood for the diversion period may provide a meaning—
'l |le  ful criteria. Stream power is defined as the sheer stress acting on the

bed times the average velocity. This value is quite easily calculated.

It has the dimensions of foot pourds per second per square foot and is

.on indicator of the rate at which work is being done on the stream bed.

[

Sincerely,

Giles N. McDdnald P.E. *

cc: Carl Yanagawa

ADF&G
LELF 333 Raspberry Rd.
- .7 Anchorage AK 99502
- - V. o .. » * ™
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JUNEAU. ALASKA 99802

Hildre Sand & Gravel Co. RLBe-3412

March 18, 1981

Board of Fisheries

Subport Building Re: Proposals for Title 5,
Juneau, Ak Part 6 - Chapter 95
Gentlemen,

It is very exasperating to try to keep up with ever
increasing regulatory policies. With reference to the
proposals above, many concerns are already covered by Dept,
of Environmental Concern - Coastal Zone Regulations, local
government regulations and Corps of Engineers as well as
Federal E.P.A.,

Our suggestion is to have "Habitat"™ submit proposals
not covered by other agencies, and then coordinate a permit
with the above agencies.

Right now we are operating with a Corps of Engineers
Permit - Federal E,P,A, Permit - Fish & Game approval and
pending D.E.C. approval. It would seem that enough is
enough!

Scott Lafavour
Assistant Manager



