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SHUYAK ISLAND 
September 23,  1.981 
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P h y s ica l  D e s c r ip t io n

Shuyak I s l a n d  i s  t h r  nor thernmost  and s m a l l e s t  o f  t h e  major  i s l a n d s  in the 
Kodiak I s l an d  A rch ipe lago ,  which is  formed by th e  Kr-d*ak Mountains,  a 
s t r u c t u r a l  sou thw est  c o n t in u a t io n  o f  th e  Kenai-Chr.gsch Mountains.  The 
a r e a  i s  c h a r a c t e r i z e d  by an i r r e g u l a r  c o a s t l i n e  w. th many f i o r d s  and 
i s l a n d s .  • S h o r t ,  s w i f t ,  c l e a r  s t ream s ,  small lakes  and numerous sna i l  
ponds a re  w ide ly  s c a t t e r e d  over  the  g l a c i a l l y  s c u lp t u r e d  topography .  .. 
Un l ike  t h e  l a r g e r  i s l a n d s  o f  the  group th e  topography o f  Shuyak Is land  is  
o f  r a t h e r  low r e l i e f  with e l e v a t i o n s  ranging from 0 t o  660 f e e t  above sea  
l e v e l  w ith  p redom inan t ly  g e n t l y  r o l l i n g  s lo p e s .

Shuyak I s lan d  i s  in  a mar i t ime c l i m a t i c  zone, however,, c l i m a t i c  d a ta  f o r  
t h e  a rea  is  s p o r a d i c .  The only  major r eco rd in g  s t a t i o n  is  on Kodiak 
I s l a n d ,  with su p p o r t in g  d a t a  from sh ip  movement through the a r e a s .  The 
m a r i t im e  c l i m a t i c  zone i s  s t r o n g ly  in f luenced  by th e  mcirine environment 
and c h a r a c t e r i z e d  by m odera te ly  heavy p r e c i p i t a t i o n ,  cool  t e m p e r a tu r e s ,  
h igh  cloud and fog f requency  with l i t t l e  or no f r e e z i n g  w eather .
Temperature  p a t t e r n s  are c h a r a c t e r i z e d  by r e l a t i v e l y  cool  summers and warm 
w i n t e r s ,  as compared to  i n t e r i o r  l a n d ' t e m p e r a tu r e s  a t  s i m i l a r  l a t i t u d e s .
The mean high tem p e ra tu re  f o r  January  i s  32 t o  36* F w hi le  the mean high 
t e m p e r a tu r e  f o r  J u ly  i s  o n ly  56 to  62* F. Abo-a f r e e z i n g  t e m p e r a tu r e s , '  
which a re  common . d u r i n g ' a l l  winter  months,  u s u a l ly  keep th e  snow depth 
from becoming ex c e s s iv e  a t  low e l e v a t i o n s .  However, t h e  warm tem pera tu res  
a t  low e l e v a t i o n s  a l so  r e s u l t  in wet heavy snow with h igh  water  c o n te n t .

Severe  storms with high winds are common in the  a re a .  Sur face  winds are 
more hazardous to  human a c t i v i t i e s  in the  a rea  than t e m p e ra tu re  or 
p r e c i p i t a t i o n .  Sus ta ined  extreme wind s p e t j s  dur ing  s torms may range from ■ 
50 t o  75 k n o t s ,  with g u s ts  as high as 100 k n o t s .  From June through 
September when th e  a i r  c o n ta in s  the most m o is tu re  and i s  warmer than the 
w a te r ,  fog i s  common and th e  p r in c ip a l  cause of  reduced v i s i b i l i t y .

The v e g e t a t i o n  on Shuyak Is land  is  c h a r a c t e r i z e d  by well  developed 
e x t e n s iv e  s tan d s  o f  l a rg e  s i z e ,  over-mature  S i tk a  s p r u c e ,  s tands  of pole 
s i z e  S i t k a  sp ru c e ,  sedges and o ther  water t o l e r a n t  p l a n t s  in t h e  lowland 
a r e a s ,  and a ld e r  and g r a s s e s  in the non-timbered a r e a s .

Resource Values

Ex tens ive  conmercia l  s tands  o f  mature and over-m ature  t im ber  are  the  
p r im ary  r e so u rc e  v a lue  of Shuyak I s l a n d .  I t  is  e s t im a te d  th e r e  are 23,518 
a c r e s  o f  t im ber  land and 10,250 acres  of  non-timber  land  on the i s l a n d .

Timber



Resource  Values  (con t inued)

W il d l i f e / f i s h e r i e s

There  i s  a t h r i v i n g  deer  herd on the  i s l a n d .  Brown bear  and e lk  a re  a l so
p r e s e n t  b u t  t h e r e  i s  l i t t l e  in form at ion  a v a i l a b l e  as to  numbers or 
c o n c e n t r a t i o n .  There is  a high d e n s i t y  o f  both sea o t t e r  and harbor  s e a l s  
i n  the  bays  and f i o r d s  o f  Shuyak Is lan d  as well as sea l i o n s  along th e  .• 
n o r t h e a s t e r l y  end o f  th e  i s l a n d .

There  are  nimerous s e a b i r d ' c o l o n i e s  along the  c o a s t l i n e  and p a r t i c u l a r l y  
on the  small i s l a n d s  and o f f s h o r e  rocks  w i th in  t h e  a r e a .

The r a i s i n g  o f  f i e l d  crops  i s  not  f e a s i b l e  due to  the  poor s o i l s  and cool 
summer t e m p e r a t u r e s .  Grazing o f  . l i v e s t o c k  might be p o s s i b l e ,  however,

• t h e r e  would be bear-1  iv e s to ck  ' c o n f l i c t s .  In a d d i t io n  com pet i t ion  between 
l i v e s t o c k  and deer  f o r  a v a i l a b l e  food su p p l ie s  would p r e se n t  problems.

Reasons f o r  S t a t e  S e l e c t i o n s  :
— W — — » »W  <■ ■■■ W — —

Ex ten s iv e  commercial s ta n d s  o f  mature t im ber  and p o t e n t i a l  o f  subsurface  
minera l  r e s o u r c e s  were prime c o n s id e r a t i o n s  in s t a t e  s e l e c t i o n s .  In 
a d d i t i o n  t h e  numerous f i o r d s  and small i s l a n d s  along the  co a s t  provide 
e x c e l l e n t  h a b i t a t  f o r  mar ine mammals a~d s eab i rd  c o lo n ie s  as well as an 
a r e a  o f  unsurpassed  n a t u r a l  beauty  with a n e a r ly  u n l im i ted  p o t e r t i a l  for  
ou tdoor  r e c r e a t i o n .

Soc io /  Econom i r  & n d  i t  ions

The economic maiinstay o f  t h e  Kodiak I s lan d  Archipelago i s  f i s h in g  and 
seafood p r e c e s s i n g .  The major spec ies  taken  include k in g ,  t a n n e r ,  and 
dungeness  c r a b ,  salmon, h a l i b u t  and shrimp.  Employment in the  area  tends  
to  be seaso/nal because of the  heavy dependence on the  f i s h i n g  ami seafood 
p ro c e s s in g  i n d u s t r y .  Other employment a v a i l a b l e  inc ludes  Federa l ,  S ta te  
and local  government p o s i t i o n s ,  t rade  and s e rv ic e  i n d u s t r i e s ,  tour ism,  
f i n a n c e ,  ’ a s u r a n c e ,  r e a l  e s t a t e ,  c o n s t r u c i t o n ,  t r a n s p o r t a i o n  and 
communicrc ions .

Ac/r i c u l  t u r e

There a re  no communities on Shuyak I s l a n d .  The C i ty  o f  Kodiak, the  only 
major  community in the  a rch ip e la g o ,  i s  50 miles  south o f  Shuyak Is land and 
has  a p o p u la t io n  of  approximate ly  6,C00.
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Sect ional  a n a ly s is  of  SB 730

Sect ion 1:

16.20.035 (a) This s e c t io n  c rea te s  the  Aleksandr Baranov S ta te  Game Refuge. See 

provided map f o r  area of  the  refuge.  I t  i s  the yellow shaded area .

(b) This s ec t io n  e s t a b l i s h e s  t h a t  th e  game refuge i s  c rea ted  to provide 

f o r  p ro tec t ion  o f  h a b i t a t ,  continued oppor tuni ty  fo r  sp o r t  f i sh ing  and hunt-
4 •

in g ,  t rapping and commercial f i s h i n g ,  and opportunity  to view, s tudy,  and 
photograph the p lan ts  and w i l d l i f e .

(c) This s ec t ion  s t a t e s  t h a t  i f  the Kodiak Is land Borough gives back to

the  s t a t e  the  land d e ta i l e d  in blue with purple cross-hatching  on the map,
i t  will  become p a r t  of  the  refuge.

(d) This sec t ion  requ i res  t h a t  the Department of Natural Resources allow

a 200 foot easement through the areas on the a ) with red cross-hatching to 
borough or p r iv a te  proper ty .  The s p e c i f i c  loc =. ts of  these  easements wil l  
be mutually agreed to by the  Department of Natu i t .  Resources, the Department 
of  Fish & Game, and the Kodiak Is land Borough.

(e) This sec t ion  requ ires  the commissioner of natural  resources to adopt 

reg u la t io n s  governing permits f o r  seasonal cabins or s h e l t e r s  on the refuge.  

The Department of  Natural Resources must consult  with the Department of Fish 
and Game before  adopting these  r eg u la t io n s .  In no case wil l  a permit be fo r  
a time period over 5 years .

{.f) T h is . s e c t io n  s t a t e s  t h a t  the  Boards of F ishe r ie s  and Game wil l  manage the
f i s h  and w i l d l i f e  within the refuge.



Sectional  an a ly s is  of  SB 731 

Section one:

Sec. 41.20.506 e s t a b l i s h e s  th a t  the purpose of  the Shuyak Is land State  
Park i s  to p r o te c t  the  r ec rea t iona l  and scenic resources ,  th e  f i s h  and 

w i l d l i f e  h a b i t a t ,  and to preserve the  use of the  area  fo r  hunting, f i s h ­
ing,  t rap p in g ,  and compatible r ec rea t iona l  a c t i v i t i e s .

Sec. 41.20.507 (a) s t a t e s  t h a t  the s t a t e  owned uplands and freshwater  
bodies in the  following areas  are designated as the Shuyak Is land State 

Park. This i s  the area  in 'g reen  on the  map.

(b) s ta te ' s  th a t  i f  the  Kodiak Is land Borough gives any 
o f  the land in  the following sec t ions  back to the  s t a t u ,  i t  may be added 

to  the  park by proclamation of the Governor. This i s  the  area in blue 
with black c ross -ha tch ing .

Sec. 41.20.510 (a) des igna tes  the Department of  Natural Resources as the 

agency with r e s p o n s i b i l i t y  for  management of the uplands and freshwater 
bodies in the park.

(b) des igna tes  the Department o f  Fish and Game as the agency 

with the r e s p o n s i b i l i t y  f o r  management of the f i s h  and game resources in the 
park.

(c) r e q u i re s  the Department of Natural Resources to consult  
with the Department o f  Fish and Game before adopting regu la t ions  af fec t ing  
the  park.

(d) re q u i re s  the Department of Fish and Game to consult  with 
the  Department of  Natural Resources before adopting regu la t ions  af fect ing ,  
f i s h  and game in the park.

Sec. 41.20.511 (a) s t a t e s  t^ a t  DNR w il l  designate  incompatible uses in the 
park.

(b) s t a t e s  th a t  shooting in the park i s  allowed, except in 
areas t h a t  a re  closed because of public  sa fe ty .

(c) allows ADF&G to  engage in stream r e h a b i l i t a t i o n  and en­
hancement.

(d) s t a t e s  t h a t  r egu la t ions  governing publ ic  uses in the 

park w il l  provide reasonable  access fo r  hunting, f i s h in g ,  and trapping.

(e) r eq u i re s  tha t  reasonable access be allowed to the  Depart-



ment o f  Public  Safety  and the  Department o f  Fish and Game f o r  the purposes 
o f  management and enforcement o f  f i s h  and w i l d l i f e .

Sfc. 41.20.515 allows the  s t a t e  to purchase property  in  the  park. The 
s t a t e  may no t  acquire  land by eminent domain. .

Section two adds an immediate e f f e c t iv e  date.



’ SHUYAK ISLAND PARK AND REFUGE LEGISLATION: SB 730 AND SB 731

THE SETTLEMENT AGREEMENT TO FINALIZE THE KODIAK ISLAND BOROUGH LAND ENTITLEMENT RESULTED 

IN MANY ADcuJTMENTS TO THE ORIGINAL KODIAK ISLAND BOROUGH SELECTIONS. IN THE CASE

. OF SHUYAK ISLAND THE MOST DESIRABLE AREAS (THE WEST AND EAST COASTAL AREAS) WEREGIVEN
*.w • .

UP AND LESS DESIRABLE LANDS WERE TAKEN IN THE CENTER OF THE ISLAND. THE STATE, THROUGH 

'  • THE DEPARTMENT OF NATURAL RESOURCES, STRESSED THE WEST SIDE OF THE ISLAND WAS OF GREATER

' INTEREST TO THE STATE FOR STATE PARK LAND AND THE DEPARTMENT OF FISH AND GAME STRESSED

THE EAST SIDE OF THE ISLAND SHOULD BE PRESERVED AS GAME HABITAT.
*. v.

IN FINALIZING THE SHUYAK ISLAND SELECTIONS THE BOROUGH INCLUDED A CLAUSE IN THE SETTLE­

MENT AGREEMENT TO LOCK THE STATE INTO KEEPING THE RELINQUISHED BOROUGH SELECTIONS-ON 

THE ISLAND AS PARK AND REFUGE LAND. THE CLAUSE STATES THAT IF THE STATE EVER CHANGES 

THE INTENDED PARK AND REFUGE USE THE BOROUGH HAS THE FIRST RIGHT TO OBTAIN THE RELINQU­

ISHED LANDS. BOTH THE PARK AND GAME PEOPLE STATED THAT THEIR ABILITY TO HOLD TO THIS 

AGREEMENT WOULD BE STRENGTHENED IF LEGISLATION WAS PASSED TO DEDICATE THE LANDS. THE 

BOROUGH AGREED TO INTRODUCE SUCH LEGISLATION AS AT THE TIME OF NEGOTIATIONS IT WAS TOO 

LATE FOR THE STATE TO INTRODUCE IT.

ALSO IN THE NEGOTIATIONS* OF THE OUT OF COURT SETTLEMENT, THE STATE REPRESENTATIVES 

DIVIDED UP THE REMAINDER OF THE ISLAND TO ABSORB ANY LANDS RELINQUISHED BY THE BOROUGH. 

(AS 41 .20.507 (b) OF SB 731 AND AS 16.20.035 (c) OF SB 730). ALONG WITH THIS THEY IN­

CLUDED ALL THE TIDE AND SUBMERGED LANDS OUT TO APPROXIMATELY THE THREE MILE LIMIT.

AT THIS POINT THE NEGOTIATIONS WERE WEARING THIN. RATHER THAN NEGOTIATE THE ISSUE 

ANY FURTHER, THE BOROUGH STATED IT WOULD MAKE A REASONABLE EFFORT TO INTRODUCE THE PARK 

AND REFUGE LEGISLATION BUT WOULD NOT SUPPORT THE INCLUSION OF THE TIDE AND SUBMERGED 

LANDS.



AT THIS POINT THE INTRODUCED LEGISLATION DOES NOT INCLUDE ANY TIDE AND SUBMERGED 

LANDS. THE KODIAK ISLAND BOROUGH ASSEMBLY VOTED TO HOLD THIS POSITION EVEN THOUGH SUB­

SEQUENT. PROPOSALS WERE MADE TO INCLUDE THE TIDE AND SUBMERGED LANDS OUT TO THE 10 FATHOM 

DEPTH (60 FEET) WHICH EXTENDS UP TO ONE MILE OFFSHORE AND INCLUDES THE EXTENSIVE BAY 

~  AREAS. BOTH PARKS AND GAME WANT THE WATER INCLUDED. ONE OF THE BIGGEST CONCERNS OF THE 

KODIAK ISLAND BOROUGH IS THAT PRESENTLY OPEN FISHING WATERS MAY BE CLOSED OR VESSEL 

• USE -IN THESE WATERS COULD BF. CLOSED BY A DIRECTORS ORDER.

..IF ANY TIDE AND SUBMERGED LANDS ARE INCLUDED IN THE LEGISLATION IT WILL BE NECESSARY 

TO INCLUDE A COMPATABLF. USE CLAUSE. WITHOUT IT THE PARKLAND REFUGE DESIGNATIONS COULD 

PRECLUDE THE PLACING OF WARFS, DOCKS, PILING, ETC. IN TIDE AND SUBMERGED LANDS TO UT­

ILIZE THE ADJACENT UPLANDS. ANOTHER CLAUSE SHOULD BE ADDED TO ALLOW FISHING, (BOTH 

COMMERCIAL AND SPORT) WITHIN THE PARK AND REFUGE WATERS. THESE CLAUSED WERE INCLUDED 

IN THE FEBRUARY 6, 1982 DRAFT OF THE BILLS.

AS A BOTOM LINE ISSUE THE KODIAK ISLAND BOROUGH'S INTERESTS ARE PROTECTED BY THE AGREE­

MENT OF SETTLEMENT AND CONSENT DECREE APPROVED BY THE COURT. THE EFFORTS OF THE STATE 

AGENCIES TO EXPAND THE PROPOSED LEGISLATION TO INCLUDE TIDE AND SUBMERGED LANDS GOES 

BEYOND THE ORIGINAL ISSUE OF THE BOROUGH SELECTION ENTITLEMENT AND ERRODES THE KODIAK 

ISLAND BOROUGH'S OPPORTUNITIES TO FNHANCE ITS GENERAL WELFARE AND USE OF ITS LAND 

ENTITLEMENT.

SIGNED BY DALE P. TUBBS,

LAND CONSULTANT FOR THE 

KODIAK ISLAND BOROl'GH
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T h e  C o m m i t t e e  c o n t e m p l a t e s  t h a t  t h e  p r o d u c t i o n  l i c e n s e  w i l l  

b e  u s e d  s o l e l y  f o r  t h e  p u r p o s e  of  c o m p l y i n g  w i t h  t h e  r e q u i r e m e n t  

o f ' t h i s  s t a t u t e .  T h e  l i c e n s e  s h o u l d  n o t  b e  u s e d  t o  i m p o s e  

o t h e r  r e s t r i c t i o n s ,  c o n d i t i o n s  o r  fees. A n y  s t i p u l a t i o n  

n o t  a b s o l u t e l y  e s s e n t i a l  to t h e  i m p l e m e n t a t i o n  o f  t h i s  

s t a t u t e  m a y  o n l y  b e  r e q u i r e d  if n e c e s s i t a t e d  b y  o t h e r  

a p p l i c a b l e  law.

T h e  C o m m i t t e e  d o e s  n o t  c o n t e m p l a t e  t h a t  e n a c t m e n t  o f  t h i s  

s t a t u t e  w i l l  r e q u i r e  t h e  D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s  

to d e t e r m i n e  the v a l i d i t y  o f  l i n i n g  c l a i m s .  I n  o t h e r  w o r d s ,  

the D e p a r t m e n t  s h o u l d  n o t  c h a l l e n g e  c l a i m s  f o r  f a i l u r e  t o  

h a v e  m a d e  a v a l u a b l e  d i s c o v e r y  o n  t h e  g r o u n d s  t h a t  t o  d o  so  

is n e c e s s a r y  to a s s u r e  c o m p l i a n c e  w i t h  t h i s  s t a t u t e .  T h e  

s w o r n  i n t e n t  of t h e  l o c a t o r  to  c o m m e n c e  p r o d u c t i o n  is 

s u f f i c i e n t  e v i d e n c e  f o r  t h e  p u r p o s e  of  t h i s  s t a t u t e  t h a t  a 

v a l u a b l e  d i s c o v e r y  h a s  b e e n  m a d e .  T h i s  A c t  s h o u l d  n o t  b e  

i n t e r p r e t e d  to p r e c l u d e  t h e  D e p a r t m e n t  f r o m  d e t e r m i n i n g ,  

as it n o w  d o e s ,  t h a t  a c l a i m  is in g o o d  s t a n d i n g .  T h u s ,  cl i 

D e p a r t m e n t  m a y  c o n t i n u e  to c h e c k  a f f i d a v i t s  o f  a n n u a l  l a b o r ,  

l a n d  s t a t u s ,  a n d  o t h e r  c o n d i t i o n s  w h i c h  a r e  n e c e s s a r y  to 

m a i n t a i n  a c l a i m  u n d e r  o t h e r w i s e  a p p l i c a b l e  law.



T h e  c o m m i t t e e  d o e s  n o t  i n t e n d  t h a t  t h e / D e p a r t m e n t  o f  N a t u r a l
, «

R e s o u r c e s  w i l l  b e c o m e  i n v o l v e d  i n  d i f f i c u l t  a n d  p r o t r a c t e d

c o n f l i c t s  b e t w e e n  m i n i n g  c l a i m a n t s .  H o w e v e r /  t h e  C o m m i s s i o n e r  

is v e s t e d  w i t h  s o m e  d i s c r e t i o n  to a d j u d i c a t e  m i n o r  c o n f l i c t s  

w h i c h  d o  n o t  i n v o l v e  c o m p l i c a t e d  f a c t u a l  o r  l e g a l  i s s u e s .

Thj 3 a u t h o r i t y  s h o u l d  h e l p  r e d u c e  l e g a l  c o s t s  a n d  a v o i d  

l e n g t h y  l i t i g a t i o n  w h e r e  a n y  m i n o r  c o n f l i c t  e x i s t s .  I t  i s  

c o n t e m p l a t e d  t h a t  t h e  C o m m i s s i o n e r ' s  d i s c r e t i o n  w i l l  b e  u s e d  

s p a r i n g l y  a n d  t h a t  t h e  v a s t  m a j o r i t y  of  c o n f l i c t s  w i l l  b e  

r e s o l v e d  o u t s i d e  of  t h e  a d m i n i s t r a t i v e  p r o c e s s .



F R OM: S e n a t o r  F a h r e n k a m p
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e

RE: SB 732

p o u c h v 
STATE CAPITOL 

JUNEAU. ALASKA 99811 
(907)465-3834 
(907) 465-3835

R e p r e s e n t a t i v e  S u t c l i f f e  

C o - C h a i r m e n ,  H o u s e  R e s o u r c e s  C o m m i t t e e

BETTYE FAHRENKAMP, Chairman
VIC FISCHER. Vice-Chairman
BRAD BRADLEY
DICK ELIASON
DON GILMAN
BOB MULCAHY
ARL1SS STURGULEWSKI

D A T E :  A p r i l  9, 1 9 8 2

C S S B  732, r e l a t i n g  to i s s u a n c e  of p r o d u c t i o n  l i c e n s e s  
for m i n i n g ,  r e c e n t l y  p a s s e d  t h e  S e n a t e  a n d  is en r o u t e  
to the H o u s e  R e s o u r c e s  C o m m i t t e e .

Pleac-e find a t t a c h e d  b a c k g r o u n d  i n f o r m a t i o n  on this

b i l l .



S B  732: " A n  A c t  r e l a t i n g  to i s s u a n c e  o f  p r o d u c t i o n  l i c e n s e s

f o r  m i n e r a l  e x t r a c t i o n  f r o m  s t a t e  l a n d ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

G E N E R A L E s t a b l i s h e s  a m i n e r a l  p r o d u c t i o n  l i c e n s e  f o r  p r o d u c t i o n  
f r o m  l c e a t a b l e  m i n e r a l  d e p o s i t s  to by  i s s u e d  b y  the 

D e p a r t m e n t  of N a t u r a l  R e s o u r c e s .  T h e  p r o d u c t i o n  l i c e n s e  
is c o n s i s t e n t  w i t h  s e c .  6(i) of the A l a s k a  S t a t e h o o d  Act.

S e c .  1: P U R P O S E .  R e q u i r e s  t h e  l o c a t o r  o r  l e s s e e  o f  l o c a t a b l e
m i n e r a l  d e p o s i t s  o n  fr'tate land to o b t a i n  a p r o d u c t i o n  

. l i c e n s e  f r o m  D N R  to m i n e  the d e p o s i t s .  A p p l i e s

* to a l l  e x i s t i n g  a n d  futn.ro m i n i n g  o p e r a t i o n s .  T h e
l e g i s l a t u r e  f i n d s  c h a t  the. l i c e n s e  is c o n s i s t e n t  w i t h  
S t a t e  C o n s t i t u t i o n a l  a n d  S t a t e h o o d  Act p r o v i s i o n s .

S e c .  2: R e q u i r e s  the l o c a t o r  o r  l e s s e e  of a m i n i n g  c l a i m  or
l o c a t i o n  to a p p l y  f o r  a m i n e r a l  p r o d u c t i o n  l i c e n s e  

p r i o r  to m i n i n g  c o m m e r c i a l  q u a n t i t i e s .  T h e  c o m m i s s i o n e r  
-J D N R  s h a l l  p u b l i s h  n o t i f i c a t i o n  of r e c e i p t  of the

a p p l i c a t i o n .  P e n d i n g  n o t i f i c a t i o n  and i s s u a n c e  of 
t h e  l i c e n s e ,  t h e  l o c a t o r  l e s s e e  has t h e  r i g h t  to 
p r o d u c e  m i n e r a l s  f r o m  t h e  p r o p e r t y .

T h e  c o m m i s s i o n e r  w i l l  i s s u e  a t r a n s f e r a b l e  p r o d u c t i o n  
l i c e n s e  if he d> m i n e s  that no c o n f l i c t i n g  r i g h t s  a r e - 

a s s e r t e d  b y  a n y  r perr.cn, a n d  that t h e  l o c a t o r
or  l e s s e e  h a s  c id as n e a r l y  as p o s s i b l e  w i t h

the r e q u i r e m e n :  .rticle 7 ( M i n i n g  R i g h t s )  of the
A l a s k a  L a n d s  Ac  3 8 . 0 5 . I 3 5 - A S  3 8 . 0 5 . 2 8 0 ] .

S e c .  3: I m m e d i a t e  e f f e c t i v e  d a t e .

P R I M E  S P O N S O R :  R e s o u r c e s

C O - S P O N S O R (S ): N o n e



S3 732 cont'd

Se nat or Ben ne tt  ooved and asked una nimous consent for the 
ado pt io n of the Finance Com mi tt ee Substitute and title chang e 
o f f e r e d  on page 788. W i t hou t objection, CS FOR SEN ATE  BII.L 
NO. 732 (FIN) (relating to min er al ext rac tio tTl roa  state land; 
erf da t e )  was adopted.

CS FOR  SE NA TE  .'LL NO. 732 (FIN) was read Che s.-cond time.

Sen at or Rodey moved and asked unani mou s consent that CS FOR 
S E N A T E  Bill, NO. 732 (FIN) be consid er ed engrossed, advanced 
to thi rd reading and place d on final passage. Without o b j e c­
tion, it was so ordered.

Sen ato r Fahrenkamp oo ve d and asked unanimous consent chat the 
f ol lo win g Resources Com mi tt ee Let ter  o f  intent be ado pt ed as 

a Sena::<t Latter of Intent:

"The re qui remen t in AS 38.05.250(c), as amended by CSSB 732 
(Fin), chit the com mi ssi one r shall au tom atica lly  extend p r o­
duci n g  submerged lands 160868"; aTso allows the commissi one r 
the dia cru cio n, by regulation, to provi de for extension of a 
lease If the lessee sa ti sfa cto ril y demonstr ate s dil ige nt d e­

vel op m e n t  of the lease.

The So na ce  Finance Com mit tee 's d el eti on of language c o n c e r n­
ing the mi nin g license tax (AS 43.65) In section 2 of the M i l  
o c c u r r e d  at the request of the Department of Revenue. 1'.. is 
the com mit tee 's Intent that the Department o f  Revenue u n d e r­
take a technical analysi s of the admini str ati on of the e.sr.ldt- 
Ing m i n i n g  license tax, and that this project shall not address 
Issues beyond the scope of chat analysis ."

L e t t e r  o f  In t e r n e e
TJ1J ■!—

S e n at or  Ferguson objecced, Chen w i t h d r e w  his objection. There 
be in g no further objection, the Senate Letter of intent was 

adop ced.

CS FOR  SENAT E HILL NO. 732 (FIN) was read Che third time.

SENATE JOURNAL April 7, 1982

The qu e s t i o n  being: "Shall CS FOR SENATE BIL L NO. 732 (f’IN)
(r ela ti ng to mineral ex tr actio n from state land) pass the 
Sen ace ?" The roll waa taken w i t h  the following result:

• •I * *



I at t e n d e d  the Se nate F i n a n c e  C o m m i t t e e  this m o r ning,  
h e a r i n g  SB 732 - p r o d u c t i o n  l i c e n s e  ( i ) .

The bill was p ass ed out of the C o m m i t t e e  as a C o m m i t t e e  
S u b s t i t u t e  i n c o r p o r a t i n g  the a m e n d m e n t s  s u g g est ed by tut 
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s .

TO: B e ttye F a h r e n k a m p  DATE: A / 5 / 8 2
C h a i r m a n

FROM: Resa K i n g  RE: SB 732
Staff

SENATE 
Resources Committee POUCH V 

STATE CAPITOL 
JUNEAU. ALASKA 991 

(907) 465̂  
(907) 465

Orfical Business
BETTYE FAHRENKAMP. Chairman
VIC FISCHER. Vice-Chairman
BRAD BRADLEY
DICK ELIASON
DON GILMAN
BOB MULCAHY
ARUSS STURCIJLEWSKI

C o m m i s s i o n e r  Katz s t a t e d  that the r e v i s e d  fiscal note 
is about $30,00 0 less than o r i g i n a l l y  s u b m i t t e d  and it 
e l i m i n a t e s  one p o s i tion.  A land a n a g e m e n t  officer w o r k i n g  
full time will be able to a c c o m p l i s h  the goals of the bill.
He s tated  that o n e  of his goals w h e n  he took office was to
r e d u c e  the back logs that e x i s t e d  in the D e partm ent. One of 
these a r e a s  was the o f f s h o r e  p r o s p e c t i n g  p e r m i t s  (OPP) . One 
c o m p a n y  has filed on over a m i l l i o n  acres and the D e p a r t m e n t  
does not b e lieve this type of filing is in the State's best
int er e s t .  T her efore,  the D e p a r t m e n t  is m a k i n g  the f o l l o w i n g
s u g g e s t e d  a m e n d m e n t s  to SB 732:

1. An a c r e a g e  l i m i t a t i o n  that any one c o mpany  can hold no 
m o r e  th«n 2 tow ns h i p s  w h i c h  is 4 6,080  acres. Ta r e s p o n s e  to 
the qu estion, w h e r e  did the a c r e a g e  n u m b e r  come from: he 
s t a t e d  that other states and federal  s tatutes and it was 
t h o ug ht the best n u m b e r  for l ik ely d e v e l o p m e n t  of the prospect.

2. Reduce the n umb er of years a p erson can hold a OPP 
lease. P r e s e n t l y  it is 55 years, the pro po s e d  a m e n d ment would 
r e d u c e  it to 10 years and if p r o d u c t i o n  is o c c u r i n g  the permit 
can be renewed.

3. Incre ases the r e n t a l  from $1.00 to $3.00 w h i c h  can be 
c o u n t e d  against the e x p e n d i t u r e  re qui r e m e n t s .  In r e s p o n s e  to 
the q u e s tion , w i l l  the $3.00 d i s c o u r a g e  d e vel opment : he stated
that it w o u l d  not, b e c a u s e  o f f s h o r e  p r o s p e c t i n g  is a ver y 
e x p e n s i v e  v e n t u r e  and will be c o n d u c t e d  by s u b s t a n t i a l l y  large 
c o m p a n i e s  and it can be c r e d i t e d  a g a inst the e x p e n d i t u r e  requirements.

A. Add an e f f e c t i v e  date of July 1, 198..



5 .  S i n c e  t h e  D e p a r t m e n t  o f  R e v e n u e  i s  e v a l u a t i n g  t h e  
m i n i n g  l i c e n s e  t a x ,  t h e y  h a v e  s u g g e s t e d  t h e  d e l e t i o n  o f  t h e  
l a n g u a g e  d e a l i n g  w i t h  t a x  e x e m p t i o n .

P h i l  K o l d s w o r t h , A l a s k a  M i n e r s  A s s o c i a t i o n  s t a t e d  t h a t  t h e  
m i n e r s  a r e  i n  f a v o r  o f  t h e  o r g i n a l  b i l l  a n d  t h e  s u g g e s t e d  
a m e n d m e n t s .

I n  r e s p o n s e  t o  a  p r e v i o u s  q u e s t i o n  a b o u t  l e a s e s  b e i n g  
e x t e n d e d  s o  l o n g  a s  i t  i s  p r o d u c i n g  i n  p a y i n g  q u a n t i t i e s ; h e  
s t a t e d  t h a t  i f  t h e  o p e r a t o r  s h o w s  t h a t  d u e  t o  c h a n g e s  i n  
m a r k e t  c o n d i t i o n s  t h e  o p e r a t i o n  i s  n o t  a t  t h e  m o m e n t  p r o d u c i n g  
i n  p a y i n g  q u a n t i t i e s  t h e  l e a s e  w i l l  b e  e x t e n d e d ,  t h i s  i s  i n  
t h e  l e a s e  a n d  r e g u l a t i o n s .

I n  r e s p o n s e  t o  t h e  p r e v i o u s  q u e s t i o n s ,  r e g a r d i n g  t h e  
c h a n g e  f r o m  $ 1 . 0 0  t o  $ 3 . 0 0  d i s c o u r a g i n g  p r o d u c t i o n :  h e  s t a t e d  
t h a t  t h e  o f f s h o r e  o p e r a t i o n s  w i l l  i n v o l v e  a l o t  o f  c a p i t o l  
i n v e s t m e n t  a n d  i n c r e a s i n g  t h e  f e e  w i l l  t e n d  t o  e l i m i n a t e  
u n q u a l i f i e d  a n d  s p e c u l a t i o n  b y  p e o p l e  w h o  w o n ' t  d o  a n y t h i n g  
w i t h  t h e  l e a s e .

T h e  C o m m i t t e e  a d j o u r n e d  a t  9 : 3 5  a . m .

i



D E P A R T M E N T  O F XATURAX* R E S O U R C E S
OFFICE OF THE COUUISSIOHEK

POUCH M
JUNEAU, ALASKA 99811 
PHONE:

P R O P O S E D  A M E N D M E N TS  - -  C S S B  7 3 2

1 .  A m e n d  t h e  t i t l e  o f  t h e  A c t  t o  r e a d :

" A n  A c t  r e l a t i n g  t o  f IS S U A N C E  O F P R O D U C T IO N  L IC E N S E S  
F O R ] m i n e r a l  e x t r a c t i o n  f r o m  s t a t e  l a n d ; "

2 .  A d d  a  n e w  S e c t i o n  A t o  r e a d :

* S e c .  A .  A S  3 8 . 0 5 . 1 A 0  ( c )  i s  a m e n d e d  t o  r e a d :

| ( c )  N o  p e r s o n  m a y  t a k e  o r  h o l d  a t  o n e  t i m e  p h o s p h a t e
l e a s e s  o n  s t a t e  l a n d  e x c e e d i n g  i n  t h e  a g g r e g a t e  1 0 , 2 A 0  
a c r e s .  N o  p e r s o n  m a y  t a k e  o r  h o l d  s o d iu m  l e a s e s  o r  p e r m i t s  
d u r i n g  t h e  l i f e  o f  s o d iu m  l e a s e s  o n  s t a t e  l a n d  e x c e e d i n g  i n  
t h e  a g g r e g a t e  a c r e a g e  5 , 1 2 0  a c r e s ,  e x c e p t  t h a t  t h e  
c o m m i s s i o n e r  m a y ,  w h e r e  i t  i s  n e c e s s a r y  i n  o r d e r  t o  s e c u r e  
t h e  e c o n o m i c  m i n i n g  o f  s o d i u m . c o m p o u n d s , p e r m i t  a  p e r s o n  t o  
t a k e  o r  h o l d  s o d iu m  l e a s e s  o r '  p e r m i t s  f o r  u p  t o  1 5 , 3 6 0  
a c r e s . N o  p e r s o n  m a y  t a k e  o r  h o l d  o f f s h o r e  p r o s p e c t i n g  
p e r m i t s  o r " l e a s e s "  f o r  m i n e r a l s  s u b j e c t  t o  A S  3 8 . 0 5 . 1 8 7 - 2 8 0  
e x c e e d i n g  a n  a g g r e g a t e  o f  ^ 6 , 0 8 0  a c re T F i N o  p e r s o n  m a y  t a k e  
o r  h o l d  a t  a n y  o n e  t i m e  o i l ’ o r  g a s  l e a s e s  e x c e e d i n g  i n  t h e  
a g g r e g a t e  5 0 0 , 0 0 0  a c r e s  g r a n t e d ' o n  t i d e  a n d  s u b m e r g e d  l a n d  
a n d  5 0 0 , 0 0 0  a c r e s  o n  a l l  l a n d  o t h e r  t h a n  t i d e  a n d  s u b m e r g e d  
l a n d ,  i n c l u d i n g  l e a s e s  h e l d  b o t h  a s  l e s s e e  a n d  u n d e r  o p t i o n  
o r  o p e r a t i n g  a g r e e m e n t  f r o m  o t h e r s .  W h e r e  m o r e  t h a n  a 
s i n g l e  p e r s o n  h o l d s  a n  i n t e r e s t  i n  a n  o i l  o r  g a s  l e a s e ,  e a c h  
p e r s o n  s h a l l  b e  c h a r g e d  o n l y  w i t h  t h a t  p e r c e n t a g e  o f  t h e  
t o t a l  a c r e a g e  w h i c h  c o r r e s p o n d s  t o  i t s  p e r c e n t a g e  s h a r e  o f  
t h e  t o t a l  b e n e f i c i a l  i n t e r e s t  i n  s h a r e s .

2 .  A d d  a  n e w  s e c t i o n  5 t o  r e a d :

* S e c .  5 .  A S  3 8 . 0 5 . 2 5 0  i s  a m e n d e d  t o  r e a d :

S e c .  3 8 . 0 5 . 2 5 0 .  T i d e  a n d  s u b m e r g e d  l a n d s .  ( a )  T h e  
e x c l u s i v e  r i g h t  t o  p r o s p e c t  f o r  d e p o s i t s  o f  m i n e r a l s  s u b j e c t  
t o  s e c t i o n s  1 8 5  —  2 7 5  o f  t h i s  c h a p t e r  i n  o r  o r  t i d e  a n d

IU1



s u b m e r g e d  s t a t e  l a n d s  m a y  b e  g r a n t e d  b y  a  p e r m i t  i s s u e d  b y  
t h e  d i r e c t o r .  P e r m i t s  s h a l l - b e  g r a n t e d  t o  t h e  f i r s t  
q u a l i f i e d  a p p l i c a n t .  N o  p e r m i t  m a y  i n c l u d e  a n  a r e a ,  l a r g e r  
t h a n  2 , 5 6 0  a c r e s ,  s u b j e c t  t o  t h e  r u l e  o f  a p p r o x i m a t i o n .
L a n d s  s u b j e c t  t o  a  p r o s p e c t i n g  p e r m i t  s h a l l  b e  a s  c o m p a c t  i n  
f o r m  a s  p o s s i b l e  t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  a r e a  
i n v o l v e d .  T h e  t e r m  o f  t h e  p e r m i t  s h a l l  b e  1_ [ 1 0 ]  y e a r s .  
P r o s p e c t i n g  p e r m i t s  s h a l l  b e  c o n d i t i o n e d  u p o n  p a y m e n t  o f  
r e n t a l  a g a i n s t  w h i c h  c r e d i t  s h a l l  b e  g i v e n  f o r  u s e f u l  
e x p e n d i t u r e s  o n  l a n d  c o v e r e d  b y  t h e  p e r m i t  o r  g r o u p  o f  
c o n t i g u o u s  p e r m i t s  u n d e r  c o m m o n  o w n e r s h i p  o r  a s s i g n m e n t .  
E x c e s s  e x p e n d i t u r e s  m a y  b e  a p p l i e d  a g a i n s t  r e n t a l s  d u e  f o r  
t h e  f o l l o w i n g  t w o  y e a r s ! T h e  r e n t a l  s h a l l  b e  $ 3  1 = 1 ]  p e r  
a c r e  f o r  e a c n  y e a r  t h e r e a f t e r ,  p a y a b l e  a t  t h e  e n d  o f  e a c h  
y e a r .  N o  m i n e r a l s  f r o m  l a n d s  u n d e r  a  p r o s p e c t i n g  p e r m i t  m a y  
b e  m in e d  a n d  m a r k e t e d  o r  u s e d ,  e x c e p t  f o r  l i m i t e d  a m o u n t s  
n e c e s s a r y  f o r  s a m p l i n g  o r  t e s t i n g .

( b )  U p o n  d i s c o v e r y ,  t h e  r i g h t  t o  p o s s e s s  a n d  e x t r a c t  
t h e  m i n e r a l s  m a y  b e  a c q u i r e d  b y  n o n c o m p e t i t i v e  l e a s e .  A  
n o n c o m p e t i t i v e  l e a s e  s h a l l  b e  g r a n t e d  t o  a  h o l d e r  o f  a  
p r o s p e c t i n g  p e r m i t  f o r  s o  m u c h  o f  t h e  l a n d  s u b j e c t  t o  t h e  
p e r m i t  a s  i s  s h o w n  t o  t h e  s a t i s f a c t i o n  o f  t h e  d i r e c t o r  t o  
c o n t a i n  w o r k a b l e  m i n e r a l  d e p o s i t s .  S u b m e r g e d  r a n d s  
c o n t a i n i n g  k n o w n  d e p o s i t s  o f  m i n e r a l s  s u b j e c t  t o  S3 1 8 5 - - 2 7 5  
o f  t h i s  c h a p t e r  m a y ,  i n  t h e  d i s c r e t i o n  o f  t h e  d i r e c t o r ,  b e  
o f f e r e d  b y  c o m p e t i t i v e  b i d .  T h e s e  l a n d s  s h a l l  b e  l e a s e d  t o  
t h e  r e s p o n s i b l e  - q u a l i f i e d  p e r s o n  o f f e r i n g  t h e  h i g h e s t  a m o u n t  
o f  c a s h  b o n u s .

( c )  L e a s e s  f o r  s u b m e r g e d  l a n d s  s h a l l  b e  c o n d i t i o n e d  
u p o n  p a y m e n t  o f  a n  a n n u a l  r e n t a l  o f  $ 3  [ $ 1 ]  a n  a c r e s .  
E x p e n d i t u r e s  o n  o r  f o r  t h e  b e n e f i t  o T ~ t h e  l e a s e h o l d  m a y  b e  
c r e d i t e d  a g a i n s t  t h e  r e n t a l .  R e n t  s h a l l  b e  p a i d  c r  a  
s t a t e m e n t  o f  a n n u a l  l a b o r  s h a l l  b e  f i l e d  w i t h i n  9 0  d a y s  
a f t e r  e a c h  a n n i v e r s a r y  d a t e  o f  t h e  l e a s e .  A l l  s u b m e r g e d  
l a n d  m i n i n g  l e a s e s  s h a l l  b e  f o r  a  p e r i o d  o f  u p  t o  1 0  [ 5 5 ]  
y e a r s , a n d  s h a l l  b e  a u t o m a t i c a l l y  e x t e n d e d  i f  a n d  c o r  s o  
l o n g  a s  t h e r e  i s  p r o d u c t i o n  i n  p a v i n g  q u a n t i t i e s  f r o m  t h e  
l e a s e d  a r e a :  [T H E  L E S S E E  HAS A  r ' IG H T  TO A  N fiW  L c A i -  a T T H E  
E N D  O F E A C H  L E A S E  P E R I O D . ]  T h e  c o m m i s s i o n e r  m a y  m a k e  
r e a s o n a b l e  a d j u s t m e n t s  o f  t h e  r e n t a l  r a t e  a t  t h e  e r d  o f  e a c h  
1 0  [ 2 0 ]  y e a r  p e r i o d ,  b a s e d  u p o n  c h a n g e d  c o n d i t i o n s  i n  
p r o d u c t i o n  c o s t s  a n d  m a r k e t .

3 .  A m e n d  S e c .  4 o f  t h i s  A c t  t o  r e a d * .

* S e c .  b [ 4 ’ . S e c t i o n s  1 - 3  o f  t h i s  A c t  t a k e  e f f e c t  o n  
J a n u a r y  1 ,  1 9 8 3 .



4 .  A d d  a  n e w  s e c t i o n  7 t o  r e a d :

" S e c t i o n  4 o f  t h i s  A c t  t a k e s  e f f e c t  o n  J u l y  1 ,  1 9 8 2 . "

5 .  P a g e  2 ,  l i n e  1 0  -  D e l e t e  t h e  l a s t  s e n t e n c e  o f  ( b )  o f  
S e c t i o n  2 .

N o t e :  T h e  D e p a r t m e n t  o f  R e v e n u e  h a s  r e q u e s t e d  t h i s
C i ia n g e  b e c a u s e  i t  i s  a b o u t  t o  i n i t i a t e  a  r e v i e w  o f  A S  4 3 . 6 5  
( t h e  m i n i n g  l i c e n s e  t a x ) .  I f  t h e  D e p a r t m e n t  o f  R e v e n u e  
a d o p t s  d i f f e r e n t  s t a n d a r d s  f o r  t h e  i n i t i a t i o n  o f  p r o d u c t i o n  
t h a n  t h o s e  e x p r e s s e d  i n  t h i s  s e n t e n c e ,  m i n i n g  o p e r a t i o n s  o n  
s t a t e  l a n d s  w o u l d  b e  t r e a t e d  d i f f e r e n t l y  f r o m  o p e r a t i o n s  o n  
f e d e r a l  o r  p r i v a t e  l a n d s .
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Bill/Reeolution No.

FISCAL NOTE 

CS SB 732 (Finance)
“n i n* r'-nrfnr-r-lon li i -n n c a r  n* i

Re queued by gp-yit,. v s n a n r a  Dite

II. riSCAL DETAIL 
Agency Affe:ted_ Depar tme nt of Natural  Res ourc es
Program Category Affected M a n a g e m e n t !  M i n e r a l  R M m - r . a
BRU, Prograa, Or Subprogria(t) Affected n . v . i n - i p n a ________
(Notet If aore than one budget component 1* affected, separate Xine-itea 

amounts and fundlnij for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FT 85: FT 83 FT 84 FT 85 FT 86 FT 87

100 PERSONAL SERVICES 38.6. £ 44 . fi t r n 61 6
200 TRAVEL 1.8 0. e 0.7 O.B 0.9
300 CONTRACTUAL 6. Q fi.n k . n C . f, 7 1
400 COMMODITIES I T ? 1 n i i 1 . 7 1 . 1
500 EQUIPMENT n.fi.
600 LAND £ STRUCTURES ---------

TOTAL
47.9 49.2 52.4 56.0 6 1 . 1

FUNDING (Thousands of Dollars)

GENERAL FUND ■ ' 57.9 : - o , : 52.4 56.0 61.1
7EDERAL FUNDS
OTHER (Specify Source)

POSITIONS

ruu, TIME 1 1 1 ] 1
PIRT TIME
THMFJRARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

T h“ lsnuanco of pr odu cti on licenses for (fining ope rat ion s wil l 
consist of fou r elements! 1) su bmi s s i o n  of the app lic ati on by 
the miner; 2) adju dicat ion  of the appl icat ion  by the D i v i s i o n  of 
Minerals and En er gy Ma n a g e m e n t  (DM E M ) ; 3) p u b l icat ion  of no ti ce 
of intent to issuo the prod uct ion  license by DMEM; and 4) issuance 
of the lico nse  by DMEM.

Ora new p o s i t i o n  wit hin  DMEM is ant ici pat ed to be required to 
handle this a d m i n i s t r a t i v e  loadi A Land M a n a g e m e n t  Offi cer  II. 
In FY 83 this per son  will prep are  regulations and design an 
appropriate lican se form in conjunction with the Departm ent  of 
Law. I ssua nce  of the license s w ill  start in m i d * F Y  83. It is 
anticipated that the work load for this pro je ct will remain

IV. niTE April S. 1882- .’REPARED BY_ Ifl-f.
AGENCY h . * Smnn-rp-.. .~!MF-M_
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THE LEGISLATURE OF THE STATE OF ALASKA' 
TWELFTH LEGISLATURE

FISCAL NOTE

.

I. S B  7 3 2
m i n e r a l  ext:

REQUEST
Bill/Resoluticn No.^
Title Arr A c t  r e l a t i n g  t n  i s s u a n c e  n-F n m H n n j - i n n  l i r p n g p g  f n r  A  
Requested b v  C<an?f~>a p p c n n r r o g   1------- Date----2 / 1 2 / 3 2 —

II. FISCAL DETAIL 
Agency Affected_ D e p t ,  o f  N a t u r a l  R e s o u r c e s
Program Category Affected M a n a g e m e n t  o f  M i n e r a l  Re.qrmrreg

M i n a r a J — D e v e l o p m e n t ----------------
ate l m e - i t e m

BRU, Program, Or*Subprogram(s) Affected
(Note: If more than one budget componen'r is affected, separ

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES 6 3 . 1 73. 3 7 8 . 7 8 4 . 6 9 1 . 0
200 TRAVEL 2 . 6 0. 6 0 . 7 O.fl 0 Q
300 CONTRACTUAL 6 n F  n f  n . 6 F 1 3
400 COMMODITIES 0 . 9 1 . 0 1 . 2 1 . 3
500 EQUIPMENT 1 I 4
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL
7 9 . 0 8 0 . 9 8 6 . 5 9 3 . 2 1 0 0 . 5

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

7 c n on q 86 5 Q3 . ? 1 o n . 5

POSITIONS

A.

FULL TIME ~ T ~ 2 2 2 _ 2
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

A s s u m p t i o n s

T h i s  n o t e  a s s u m e s  p a s s a g e  of  S B  732  a s  i n t r o d u c e d ,  b u t  w i t h  
a d o p t i o n  o f  an a m e n d m e n t  t o  e x e m p t  l i c e n s e s  f r o m  t h e  n o t i c e  r e q u i r e m e n t s  
o f  A S  3 8 . 0 5 . 3 4 5

B. P r o g r a m  S u m m a r y

T h e  i s s u a n c e  of  p r o d u c t i o n  l i c e n s e s  t o r  m i n i n g  o p e r a t i o n s  w i l l  
c o n s i s t  c f  f o u r  e l e m e n t s :  1) s u b m i s s i o n  o f  t h e  a p p l i c a t i o n  b y  t h e
mine r ; .  2) a d j u d i c a t i o n  o f  t h e  a p p l i c a t i o n  b y  t h e  D i v i s i o n  o f  M i n e r a l s  
a n d  E n e r g y  M a n a g e m e n t  ( D M E M ) ; 3) p u b l i c a t i o n  o f  n o t i c e  o f  i n t e n t  t o

( C o n t i n u e d  on a t t a c h e d  page).

I V .  DATE 2 / 1 2 / 8 2 ____________

Original: Legislative Finance 
cc: Budget and Management

.PREPARED BY D a v  
AGENCY D N R / n  

PHONE 9 7  fi

Prime Sponsor (First Legislator Warned) 
33-001 (Lev. 12/31)



I

i s s u e  t h e  produc\*.ion l i c e n s e  b y  D MEM; a n d  4) i s s u a n c e  of  the l i c e n s e  
b y  D M E M .

T w o  n e w  p o s t i o n s  w i t h i n  D M E M  a r e  a n t i c i a p t e d  t o  b e  r e q u i r e d  to 
h a n d l e  t h i s  a d m i n i s t r a t i v e  load: a L a n d  M a n a g e m e n t  O f f i c e r  II a n d  a
L a n d  M a n a g e m e n t  T e c h n i c i a n  I. In F Y  83 t h e s e  p e o p l e  w i l l  p r e p a r e  
r e g u l a t i o n s  a n d  d e s i g n  a n  a p p r o p r i a t e  l i c e n s e  f o r m  i n  c o n j u n c t i o n  w i t h  
t h e  D e p a r t m e n t  o f  Law. I s s u a n c e  of t h e  l i c e n s e s  w i l l  s t a r t  in m i d - F Y  83. 
It is a n t i c i p a t e d  t h a t  t h e  w o r k  l o a d  for t h i s  p r o j e c t  w i l l  r e m a i n  
r e l a t i v e l y  s t e a d y  t h r o u g h  F Y  87, w i t h  t h e  a n n u a l  w o r k l o a d  r o u g h l y  
s u m m a r i z e d  as f o l l o w s :  F Y  83 - a d o p t i o n  o f  r e g u l a t i o n s ,  d e s i g n  o f
l i c e n s e  form, i n i t i a l  i s s u a n c e  o f  l i c e n s e s ;  F Y  84 -  i s s u a n c e  of l i c e n s e s  

• to. m i n e r s  w h o  " d i d n ' t  g e t  t h e  w o r d "  a b o u t  t h e  p r o d u c t i o n  l i c e n s e  
r e q u i r e m e n t ;  F Y  8 5 - 7  - i s s u a n c e  of  l i c e n s e s  to  n e w  m i n e s  g o i n g  in t o  
p r o d u c t i o n  ( n e w  m i n i n g  l o c a t i o n s  f i l e d  w i t h  D M E M  i n c r e a s e d  t h r e e f o l d  
b e t w e e n  1 9 7 9  a n d  1 9 8 0  a n d  a n o t h e r  80% in 1981; w e  a n t i c i p a t e  t h a t  m a n y  

o f  t h e s e  n e w  m i n i n g  p r o p e r t i e s  w i l l  b e  i n i t i a t i n g  p r o d u c t i o n  in F Y  85-7) 
a n d  t o  o l d  m i n e s  as  m i n e r s  m o v e  t h e i r  o p e r a t i o n s  o n t o  c l a i m s  t h a t  w e r e  
n o t  l i c e n s e d  in F Y  83 & 84.

E x p e n d i t u r e s  f o r  F Y  83 a r e  s u m m a r i z e d  below:

100 P e r s o n a l  S e r v i c e s
, l

S a l a r y  & b e n e f i t s  f o r  L M O  II a n d  L M T  I 68.1

200 T r a v e l

T r a v e l  t o  ai.d f r o m  p u b l i c  h e a r i n g s  for 
a d o p t i o n  o f  r e g u l a t i o n s ;  t r a v e l  to F a i r b a n k s  
placerm.vning s e m i n a r  for L M O  II 2.6

300 C o n t r s o u u a l

P u b l i c a t i o n  o f  n o t i c e s  for a d o p t i o n  of 
r e g u l a t i o n s  a n d  i s s u a n c e  o f  l i c e n s e s ;
p r i n t i n g  o f  p r o d u c t i o n  l i c n s e  f o r m s  6.0

400 C o m m o d i t i e s

M i s c e l l a n e o u s  o f f i c e  s u p p l i e s  • 0.9
*

500 E q u i p m e n t

N e w  o f f i c e  e q u i p m e n t  f o r  t w o  n e w  p o s i t i o n s  1.4

79

I n c r e a s e s  in e x p e n d i t u r e s  for FY  34 t h r o u g h  87 r e f l e c t  a n t i c i p a t e d  
i n f l a t i o n  at  7. 5 % f o r  p e r s o n a l  s e r v i c e s  a n d  r o u g h l y  10% for e t h e r  items. 
T r a v e l  d e c r e a s e s  in c o s t  f o r  F Y  84 and b e y o n d  b e c a u s e  r e g u a l t i o n  h e a r i n g s  
w i l l  n o  l o n g e r  be r e q u i r e d .



POUCH V 
STATE CAPTTOL 

JUNEAU. ALASKA 99811 
(907 ) 465-3S3A 
(907) 4« SO (M

Beltz Room 
211 - Capitol

F e b r u a r y  15, 
1:35 p.m.

1982

Senator Fahrenkamp 
Senato r Bradley 
Senator Eliason 
Senator Gilman 
Senator Mulcahy 
Senato r Sturgulewski

OETTYE FAHRENKAMP. C hairman
VIC FISCHER. Vice-Chairman
BRAD BRADLEY
DICK EUASON
DON GILMAN
BOB MULCAHY
ARLISS STURGULEWSKI

(fonmnittee r m  T&sssi trees

M E MB ER S PRESENT

r

H e a r i n g :

SB 658 An Act incr easing  the fees for a commercial fishing
l i c e n s e .

SB 732 An Act r e l a t i n g  to issuance of produc t i o n  licenses
for m i ner al ext.-^ction from state land; and providing 
for an e f f e c t i v e  date.

SB 658

Senator M u l c a h v  stated that this bill, which  was heard in the 
f i s h e r i e s  subcommittee., is supported by United Fishermen of 
A l a s k a  and the D e p a r t m e n t  of Labor. Raising the current license 
fees shuuld keep the F i s h e r m e n ' s  Fund solvent.

S e n at or Gilman moved the a d o ptio n of an amendm-nt adding an 
e f f e c t i v e  date of 1/1/83. He m oved SB 658 with individual 
rec o m m e n d a t i o n s .

SB 732

4

Phil Ho ldsworth, Alaska Miners' A s s o c i a t i o n , referred to 
C o n s t i t u t i o n a l  language requiring i permit, lease, or t rans­
ferable license for mineral extra ction on State land. The 
m in ers prefer a transfer able license, and support SB 732.

John Katz, Commissioner, Depar tment  of Natural R e s o u r c e s , expressed 
support for the bill, with the addition of four amendments:



S e n a t e  R e s o u r c e s  C o m m i t t e e

F e b r u a r y  ] 5 ,  ^ . 8 2

P a g e  2

#1 page 1, line 16 add "believes that it satisfies the 
r e q u i r e m e n t s  of" '■ ,

#2 page 2, line 8 add "in the case of co nflicting claims
the C o m m i s s i o n e r  may, but is not required to, a djudi cate the 
c o n f l i c t ."

03 change effective date to 1/1/83
#4 page 2, line  11 add a new sub sec t i o n  "The provisions 

of this section do not apply to a p r o d u c t i o n  license for 
m i n e r a l  e x t r a c t i o n  issued under  AS 38,05,207 ."

Th e  D e p a r t m e n t  has deter mined that $80,000 is needed to hire
two emplo yees n e c e s s a r y  to prom ulgate  the regulations.

(Recess to attend session from 2:00 to 3:00.)

Se nato r Gilman moved amendments ill, 02 , 03 , 04 .

S e n a t o r  M u l c a h y  moved  SB 732 as a Committee Substitute as 
amended, with i n dividu al r e c o m m en dation s.

The m e e t i n g  was adjourned at 3:o5 p.m.
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< V  E O

D E P A R T M E N T  O F N A T U R A L  R E S O U R C E S
O F F I C E  O F  T H E  C O M M I S S I O N E R

D e c e m b e r  1 8 ,  1 -9 8 1

M r . -  D a v i d  H e a t w o l e  
P r e s i d e n t
A l a s k a  M i n e r s  A s s o c i a t i o n  
5 0 9  W . T h i r d  A v e n u e  
S u i t e  1 7
A n c h o r a g e ,  A K  9 9 5 0 1  

D e a r  D a v e :

A t  t h e  l a s t  m e e t i n g  o f  t h e  C o m m i s s i o n e r ' s  H a r d r o c k  A d v i s o r y  
C o m m i t t e e ,  y o u  t o o k  t h e  p o s i t i o n  o n  b e h a l f  o f  t h e  A l a s k a  
M i n e r s  A s s o c i a t i o n ,  t h a t  t h e  S t a t e  s h o u l d  t a k e  n o  a c t i o n  i n  
r e s p o n s e  t o  t h e  A t t o r n e y  G e n e r a l ' s  i n t e r p r e t a t i o n  o f  S e c t i o n  
6 ( i )  o f .  t h e  A l a s k a  S t a t e h o o d  A c t .

I  h a v e  s i n c e  d i s c u s s e d  t h i s  m a t t e r  w i t h  t h e  G o v e r n o r ,  a n d  h e  
h a s  a g r e e d  w i t h  m e t h a t  n o  r e m e d i a l  l e g i s l a t i v e  o r  a d m i n i s ­
t r a t i v e  a c t i o n  i s  r e q u i r e d  a t  t h i s  t i m e .  T h e r e f o r e ,  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  w i l l  n o t  a l t e r  e x i s t i n g  
S t a t e  p r a c t i c e  w i t h  r e s p e c t  t e  t h e  l o c a t i o n  o f  m i n i n g  c l a i m s  
o n  6 ( a )  a n d  6 ( b )  l a n d s .  T h e  r t a s o n s  f o r  o u r  d e c i s i o n  h a v e  
b e e n  d i s c u s s e d  p u b l i c l y  o n  p r i o r  o c c a s i o n s ,  a n d  s o  I  w i l l  
n o t  d w e l l  u p o n  t h e m  h e r e .  B a s i c a l l y ,  w e  h a v e  c o n c lu d e d  t h a t  
s t a t e  i n t e r e s t s  r e l a t e d  t o  m i n e r a l  e n t r y  a r e  a d e q u a t e l y  
p r o u e u L c d  b y  t h e  c u r r e n t  m a t r i x  o f  c o l l a t e r a l  l a w .

I n  - t h a t  e v e n t ,  I  a s k  t h a t  c h a n n e l s  o f  c o m m u n i c a t i o n  r e m a in  
o p e n  a s  t h e  a s s o c i a t i o n  a n d  t h e  D e p a r t m e n t  s t u d y  o u r  a v a i l a b l e  
o p t i o n s .

T h a n k s  a g a i n  f o r  t h e  A s s o c i a t i o n ' s  a d v i c e  o n  t h i s  m a t t e r .  

S i n c e r e l y ,

J o h n  W . K a t z  
C o m m i s s i o n e r

c c :  M i k e  W h i t e h e a d
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Act of March 25, 1964, Pub. L. No. 
86-289/78 Stat. 169, substituted “ten

years” for 
sentence,

“five years” in the first

Mineral land 
grants.

(i) /All grants made or confirmed under this Act shall include 
mineral deposits. The grants of mineral lands to 
the State of Alaska under subsections (a) and 
(b) of this sectH> are made upon the express 

conditions that all sales, grants, deeds, or patents for ?">y of the 
mineral lands so granted shall be subject to and contain a reserva­
tion to the State of ail of the minerals in the lands so sold, granted, 
deeded, or patented, together with the right to prospect for, mine, 
and remove the same. Mineral deposits in such lands shall be subject 
to lease by the State as the State legislature may direct: Provided, 
That any lands or minerals hereafter disposed of contrary to the 
provisions of this section shall be forfeited to the United States by 
appropriate proceedings instituted, by the Attorney General for 
that purpose in the United States District Court for the District of 
A'aska.

) The schools and colleges provided for in this Act shall for­
ever remain urder the exclusive control of the 

Spools and State, or its governmental subdivisions, and no

c0 egcs’ part of the proceeds arising from the sale or dis­
posal of any lands granted herein for educational purposes shall 
be used for the support of any sectarian or denominational school, 
college, or university.

(k) Grants previously made to the Territory of Alaska are here­
by confirmed and transferred to the State of 

Confirm :Hon Alaska upon its admission. Effective upon the ad-
o Brants. mission of the State of Alaska into the Union,

section 1 of the Act of March 4,1915 (38 Stat. 1214 *, 4b U. S. C., sec. 
353), as amended, and the last sentence of seition 35 of the Act of 
February 25, 1920 (41 Stat. 450; 30 U. S. C., sec, 101), as amended, 

are repealed and ali lands therein reserved under 
the provisions of section 1 as of the date of this 

Act shall, upon the admission of said State into the Union, be 
granted to said State for the purposes for which they were re- 
Sv-?-vsd i but such repeal shall not affect any outstanding,lease, per­
mit. license, or contract issued under said section 1, as amended, 
or \ iiy rights or powers with respect to such lease, permit, license, 
or contract, and shall not affect the disposition of the proceeds or 
income derived prior to w».ch repeal from any lands, reserved under 
said section 1, as amended, or derived thereafter from any dispo*' 
sition of the reserved lands or an interest therein made prior to ' 
such repeal. ’ - ,

Cross reference.—Set note to AS lands.—Tho g ra 'its  by t) v federal r  
.18.05.180 — governm ent of school and university

Proviao aa to g ran t', of Tichool and lands a.id mental health Innds wer* 
anlveralty lands .in-, mental health confirmed and trnnaferred  to

Repeals.

Alv

State of Alaska npon its i 
to the Union under thia st 
n tb  the express proviao t

(1) The grants provit 
grant of land for purpo: 
ments made to new State 
of September 4, 1841 (5 
2378 and 2379 of the Re 
jn lieu of the swamplam 
1850 (9 Stat 520), and 
U. S. C., sec. 982), and i 
for each Senator and R( 
of July 2, 1862, as ame 
308), which grants art- 
of Alaska.

(m) The Submerged 
third f .igress, first sess 
applicable to the State 
State shall have the sai 
States thereunder.

Alaska's ownership of 
aamr sa ether nUtea.— By 
►retion, Alaska was given 
ownership of ti Jelands a 
bvneath navigable watera 
lu te s  of the Union. S ta t  
Indus, Inc., Sup. Ct. Op.
I r i)e No, 477), 397 P.2d 28 
Ci5y of .luneaii v. Cropley, 
Op. No. 416 (File No. 752),
I I  (1967).

Sec. 7. Upon enactm 
President of the United 
3. lEo'J. to certify such 
Alaska. Thereupon the • 
3. 1958, and not later t 
mation for the ejoctior 
*11 elective offices'and ii 
lion of the proposed S 
*hall in any event inclu 
Congress.

Sec. 8. (a, The prc 
quired by section 7 sha 
Primary election and a 

fixed by the Gove 
the general electi 

J*4*® December 1, 1958 
!o be elected as provi,
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y e a rs"  fo r  
sentence.

“five years" in t> Jhitt,'Act tif March 25, 1964, Pnb. L. No.
88-289, 78 Stat. 169, substituted “ten

( i )  A ll g r a n t s  m a d e  o r  c o n f irm e d  u n d e r  t h i s  A-**, s h a l l  inc lude
m in e r a l  d e p o s i ts .  T h e  g r a n t s  o f  m in e r a l  l a u d a to

M ineral land t h e  S t a t e  o f  A la s k a  u n d e r  s u b s e c t io n s  ( a )  and
e ra n  .. (b )  o f  t h i s  s e c tio n  a r e  m a d e  u p o n  t h e
c o n d i t io n s  t h a t  a l l  sa le s , g r a n t s ,  d e e d s , o r  p a t e n t s  f o r  a n y  o f  th e
m i n e r a l ' l a n d s  so  g r a n te d  s h a l l  b e  s u b je c t  t o  a n d  c o n t a in  a  r e s e r v e ;
t io n  to  t h e  S t a t e  o f  a ll o f  t h e  m in e r a l s  in  t h e  l a n d s  s o  s o ld ,  g ra n te d ,
d e e d e d , o r  p a t e n t e d ,  t o g e th e r  w i th  th e  r i g h t  t o  p r o s p e c t  f o r ,  mine,-
a n d  r e m o v e  t h e  s a m e . M in e r a l  d e p o s i ts  in  s u c h  l a n d s  s h a l l  b e  su b je c t
to lease by the Statelas tne'Sfate legislature m a v  direct3 Provided ̂ .

T h a t  a n y  l a n d s  o r  m in e r a ls  h e r e a f t e r  d i s p o s e d  o f  c o n t r a r y  to  the
p r o v i s io n s  o f  t h i s  se c tio n  s h a l l  b e  f o r f e i t e d  t o  t h e  U n i t e d  S t a t e s  by
a p p r o p r i a t e  p r o c e e d in g s  i n s t i t u t e d  b y  t h e  A t t o r n e y  G e n e r a l  fo r
t h a t  p u r p o s e  in  th e  U n ite d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  of
A la s k a .  -

(j) T h e  s c h o o ls  an d  co lle*  p ro v id e d  f o r  i n  t h i s  A c t  s h a l l  f o r - 1*
evn.' r e m a in  t h e  e x c lu s iv e  c o n t r o l  o f  the

Schools and S ta te ,  o r  i t s  g o v e r n m e n ta l  s u b d iv i s io n s ,  a n d  no
colleges.

part of the proceeds arising from the sale or dis-" ■ 
posal of any lands granted herein for educational purposes shall ^ 
be used for the support of any sectarian or denominational school, 
college, or university.

(k) Grants previously made to the Territory of Alaska are here- "
by confirmed and transferred to the State of

Confirmation Alaska upon its admission. Effective upon the ad- 1"
of grants.

mission of the State of Alaska into the Union, 
section 1 of the Act of March 4, 1915 (£8 Stat. 1214; 48 U. S. C., sec. 
353), as amended, and the last sentence of section 35 of the Act of 
February 25, 1920 (41 Stat. 450; 30 U. S. C., sec. 191), as amended, 

are repealed and all lands therein reserved under 
epel18" the provisions of section 1 as of the date of this v

Act shall, upon the admission of said State into the Union, be 
granted to sa. State for the purposes for which they were re- 
served; but such repeal shall not affect any outstanding lease, per­
mit, license, or contract issued under said section I, as amended, 
or any rights or powers with respect to such lease, permit, license, 
or contract, and shall not affect the disposition of the proceeds or 
income derived prior ;o such repeal from any lands reserved under, 
said section 1, as amended, or derived thereafter from any dispo-/.-^ 
sition ctf the reserved lands or an interest therein ma.,e prior to 
such repeal. ■ •’ ;v 75

Crca* reference.—See m te to AS lands.—The g ran ts  bi the fed e ra l,-- i, . . . . i ._ i*-.38.06.180
Proviso mi to grants of school and 

oriveraity lard# and meatal health

government of school and university 
lands and mental health lands were 
confirmed and transferred to the -a

l-r
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b y M ark S k o k  ' . ■ . . -
Ttmci Writer

A laska m in e rs  a r e  a fra id  the 
s ta te , a rm ed  w ith a  forthcom ing a t-  1" 
to m ey  g en e ra l 's  opinion, will Insti­
tu te  a  leasing  sy s tem  fo r m ining ;1 
sites. ' •’ ; • ■ ’
. M aking m in ers  lease  th e ir  claimfe 

• would inhibit m ining, sa id  A laska . 
M iners A ssociation P res id en t D avid 
Ilea tw ole .

T he la test d ra f t  of th e  opinion Is. 
being rev iew ed by  th e  D ep artm en t 
of N atu ra l R esources, the agency  v 
th a t requested  it. T he d ra f t has not 
been  m ade public, said  A ssistan t At- 
to m ey  G enera l R obert M aynard . -t

Out M aynard  said  th e  opinion es- •

tab lishes lo s in g  a s  th e  only legiti­
m a te  r .e a n s  for m in ers  to acqu ire  
m inera ls  On sta te -se lec ted  land.
I T he  substance  of the opinion Is ; 
b ased  on Section 61 of the S tatehood 
A ct, w hich say s: "M inera l deposits

: T he  m in e r  finds a  m inera lized  tra c t 
he w an ts  to w ork w ithin a n  a re a  
open to  m in e ra l en try . He s ta k e s  a  
c la im  an d  can  begin  w ork.

U n d e r the leas 'n g  sy s tem , H eat-

en try , a lthough  the ex a c t sy s tem  
. would be  estab lished  through s ta te  

policy, lie said.
D iscovery  an d  location  could still 

bo the m eans to get th e  lease , he
w ole sa id , the  m iner, a f te r  tak ing  the .. sa id . If the opinion becom es law  but 

In such  lands shall be su b jec t to’le a sc .- . risk s of m ak ing  a d iscovery , then  h as ;j oi lie r s ta tu te s  rem a in  th e  sam e, the 
by th e  s ta te  a s  the s ta te  L eg isla tu re  -' to a sk  the  s ta te  w h eth er he can  lease .-. only d ifference  would be th a t the 
m ay  d i r e c t t h a t  p a r t ic u la r  tra c t. . V m in e r m ust sign  a  lease , he said.
, S ta te-se lec ted  land  co n stitu te s  " T h e  s ta te  m ight Just te ll you ‘ .'
th e  102 m illion a c re s  se lec ted  from  . .n o  " h e s a id .  • . ' ! S u n
fed e ra l holdings. T here  a re  o th e r  po- • T h e  added  risk  of receiv ing  a  ncg- h p p ' l,  , P - - * , 1 1  u in . f r  =
If.ritinllif minnmlimi! InnriT * Wilu* WA..I.I Inhlhll mlnPr? “ S‘m Ple 10 Will> ̂  3Sten tla lly  m ineralized  s ta te  lands, 
such  a s  tide lands and  s tr ip s  along 
nav igable  w ate rw ays, to w hich the 
opinion doesn 't apply, M aynard  said .
: T rad itionally  m iners acqu ire  
t r a c ts  by "d iscovery  and  location ."

: a tlv e  response  w ould Inhibit m iners,
’ I le a tw o le s a id .;
H. • M aynard  sa id  a  lease  system " 

need  not be re s tr ic tiv e  to m iners. It

com plica ted  a s  th e  D ep artm en t of 
N a tu ra l R esources and  the L eg­
is la tu re  w an t to  m ake it.

d o esn ’t necessa rily  en tail a  change M aynard  sa id  th e  opinion re su lts  
from  tradlnional m ethods of m inera l f.rom re so u rce  officia ls w arning to  :

 ............................  !-----------  know th e  righ ts of m in ers  who lo ca te
ir- on s ta te -se lec ted  lands th a t a r e  not 
I. y e t ten ta tiv e ly  app roved  lo the s ta te , j

j 1-" * If th e  opinion becom es law , H eat- - 
v if .'w o le  sa id , It w ould be a m a jo r  '. 
.;;(?• change from  trad ition . He ca lled  es- 
j ,).' tnklislim cnt of a  lease  sy s tem  " j u s t -;

one m o re  u n ce rta in ly  am ong  m an y  • 
.vV .tllat m lncn t in A laska m ust w ork  • 
y  w ith ." ■ •••• <
i . An a tto rn ey  fo r th e  m in ers  h as ; 
•' f;.;ed u legal b rie f Uial s ta le s  (he op- ”• 
'!• poslte opinion, Ilea tw o le  said .

,l‘ Ma yna r d  sa id  he is p rep a red  to • 
face law suits th a t could resu lt from  ' 

i.i the opinion. ' ; •' .1
{;i ' . '  "U sually  lltese things don’t quiet 
iV 'd o w n ."  . . . .  t .
tjj, • • .. * . •
Sr.:- • ’ i . • v

ny
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I N T R O D U C T I O N  A N D  S U M M A R Y

H IS T O R Y  O F  M IN IN G  P R O V IS IO N S  IN  A L A S K A  
S T A T E M O D  A C T AND A L A S K A  C O N S T IT U T IO N

A ..  P R IO R  F E D E R A L  P R A C T IC E

3 .  M IN IN G  P R O V IS IO N S  I N  1 9 5 0 - I 9 5 6  
V E R S IO N S  OF A L A S K A  E N A 3 L IN G  AC TS

C . A L A S K A  C O N S T IT U T IO N A L  C O N V E N TIO N  
AND A R T IC L E  V I I I  S E C T IO N  I I  -  
1 9 5 5 - 1 9 5 6

D A L A S K A  STATEHO O D AC T -  1 9 5 7 - 1 9 5 8  

D IS C U S S IO N  OF L E G A L  QUES T IO N S  P A IS E D
M —  ■ -■■■II ■ I ■■ M ■   » I .1 I ■ —  ■ ■ - ■

A .  THE 6 ( 1 )  L E A S IN G  R E Q U IR E M E N T  A P P L IE S  
TO A L L  S T A T E -S E L E C T E D  6 ( a )  AND < b )
L A N D S

1. S t a t e  o f f i c i a l s  w e r e  i n c o r r e c t  
ir. b e l i e v i n g  the l e a sing re- 
g u i r e n e n t  apt lied or.lv w h e n  
the s tate hac~scld. or c t e t o s a d  
or m e  s u r r a c s  I n t e r e s t

?. " M i n e r a l  land?" as u s e d  in o(i) 
near.s all _6(a/ arc, (o') lanes 
v a l u a b l e  for -.inerals, r.o n a t t e r  
w h e n  t h e i r  n i n e r a l  c h a r a c t e r  
a a v  be cone A . cwn

3 .  THE L E A S IN G  S YSTEM  S E T  FORTH IN  
AS 3 8 . 0 5 . 1 8 5  -  2 8 0  IS  C O N S T IT U ­
T IO N A L  AND A P P L IE S  TO A L L  6 ( a )  AND 
6 ( b )  L A N D S .

C . C L A IM S  LO C A TE D  A F T E R  S T A T E  S E L E C T IO N  
3 U T  P R IO R  TO T E N T A T IV E  A P P R O V A L W IL L  
BE V A L ID  UNDER S TA TE  LA w  O N LY IR O N  
T H E  S T A T E  R E C E IV IN G  T E N T A T IV E  A P P R O V A L 
•'LTD S U B JE C T  TO P A TE N T OR C L A S S IF IC A T IO N  
OF TH E  LANDS

D . P U B L IC  N O T IC E  UNDER AS 2 8 . C 5 . 3 0 5 AND AS 
2 3 . C 5 . 2 4 5  1 3  R E Q U IR E D  P R IO R  TO IS S U IN G  
1 M IN IN G  L E A S E .

1

5

5

1 5

23

29

42

43

43

4?

54

59

* 0 
C O

P A G E

C O N C L U S IO N



O n N o v e m b e r  9 ,  1 9 7 9 ,  t h e  D i r e c t o r  o f  P l a n n i n g  a n d  

R e s e a r c h  o f  y o u r  d e p a r t m e n t  s e n t  a n  e x t e n s i v e  o p i n i o n  r e q u e s t  

t o  o u r  o f f i c e .  I h e  r e q u e s t  c o n c e r n e d  v a r i o u s  p r o b le m s  s u r r o u n d i n g  

m i n i n g  c l a i m s  l o c a t e d  c u r i n g  t h e  p e r i o d  b e t w e e n  s t a t e  s e l e c t i o n  

o f  l a n d s  u n d e r  S e c t i o n s  6 ( a )  a n d  6 ( b )  o f  t h e  A la s k a  S t a t e h o o d  

A c t  a n d  t h e  r e c e i p t  o f  t e n t a t i v e  a p p r o v a l  t o  t h o s e  l a n d s .

I n  o r d e r  t o  a n s w e r  t h e  q u e s t i o n s  r a i s e d ,  t h i s  o p i n i o n  

n e c e s s a r i l y  h a d  t o  b e  b r o a d e n e d  t o  i n c l u d e  a  d i s c u s s i o n  o f  

m i n i n g  o n  a l l  l a n d s , a n d  p a r t i c u l a r l y  a  d i s c u s s i o n  o f  t h e  

p r o v i s i o n s  o f  S e c t i o n s  6 ( a ) ,  6 ( b ) , 6 ( g )  a n d  6 ( i )  o f  t h e  

S t a t e h o o d  A c t  ( " S C a )  , 6 ( b ) ,  6 ( g ) ,  a n d 6 ( i ) M) .

I n  g e n e r a l ,  t h e  s t a t e  d o e s  n o t  h a v e  a u t h o r i t y ,  a n d  

w i l l  n o t  i n c u r  l i a b i l i t y  f o r ,  a c t i o n s  o f  p e r s o n s  l o c a t i n g  

m i n e r a l  c l a i m s  o n  s t a t e - s e l e c t e d  l a n d  p r i o r  t o  t h e  r e c e i p t  

o f  t e n t a t i v e  v p r t v a l . T h o s e  p r o b le m s  a r e  c o n c e r n s  o f  

f e d e r a l  l a w ,  a l t h o u g h  a u g m e n te d  b y  t h e  p r o v i s i o n s  o f  AS .27  

( p r o c  d u r e s  a l l o w e d  b y  f e d e r a l  l a w  t o  b e  a d d e d  b y  s t a t e s  c r  

m i n i n g  d i s t r i c t s ) .  U n d e : :  f e d e r a l  l a w ,  c n c e  t h e  s t a r . . .  s e ­

l e c t s  l a n d  i t  i s  s e g r e g a t e d  f r o m  m i n e r a l  e n t r y  u n d e r  t h e  

f e d e r a l  m i n i n g  la w s .  C o n s e q u e n t l y ,  a  l o c a t o * '  \  s t a t e -  

s e l e c t e d  l a n d  l o c a t e s  a  m i n e r a l  c l a i m  a t  h i s  o w n  r i s k .

I. IN T R O D U C T I O N  A N D  S U M M A R Y



O n c e  t h e  s t a t e  h a s  r e c e i v e d  t e n t a t i v e  a p p r o v a l ,  

h o w e v e r , a i r . i n g  r i g h t s  a r e  c e t e r a :  n e c  b y  s t a t e  l a w  u n d e r  AS 

3 8 . 0 5 . 1 8 5 - . 2 3 0  e x c e p t  a s  l i a i t e d  b y  r e s t r i c t i o n s  c o n t a i n e d  

i n  e i t h e r  C h e  A l a s k a  S t a t e h o o d  A c t  o r  t h e  A l a s k a  C o n s t i t u t i o n .  

T h e  m o s t  i m p o r t a n t  r e s t r i c t i o n s  a r e  c o n t a i n e d  i n  o ( i ) , w h i c h  

p r o v i d e s  c h a t  t h e  s t a t e  m u s t  r e s e r v e  m i n e r a l s  i n  a i l  s a l e s

c r  d i s p o s a l s  o f  s t a r . e - s e l a c t a d  ( 6 ( a )  a n d  5 ( b ) )  l a n d s ,  a n d
>

c h a t  t h e  s t a t e  m a y  o n l y  a l l o w  m i n e r a l  d e p o s i t s  i n  s t a t e -  

s e l e c t e d  l a n d s  t o  b e  m in e d  b y  l e a s e .  A s  a  r e s u l t ,  t h e  s t a t e  

m a y  n o t  a l l o w  m i n i n g  b y  c l a i m - s t a k i n g  o n  5 ( a )  a n d  6 ( b )  la n d s  

u n l e s s  t h e  c l a i m - s t a k i n g  l e a d s  t o  t h e  i s s u a n c e  o f  a  l e a s e .

T h e  o n l y  e x c e p t i o n  i j  c l a i m s  l o c a t e d  p r i o r  t o  s t a t e  s e l e c t ­

i o n  o f  t h e  l a r d .  I n  a i l  o t h e r  c a s e s  , t h e  s t a t e  m u s t  i s s u e  

l e a s e s  f o r  m i n i n g  i f  i t  d e t e r m in e s  c h a t  a  d i s c o v e r y  a n d  

l o c a t i o n  u n d e r  f e d e r a l  o r  s t a t e  l a w  h a .s  b e e n  m a d e  o n  s t a t e -  

s e l e c t e d  l a n d s .

T h e  A l a s k a  C o n s t i t u t i o n  a n d  p r e s e n t  s t a t u t e s  

o r o v i d e  f o r  a  l e a s i n g  s v s t e a  b a s e d  u o o n  d i s c o v e r v  a r .d  l o c a -  

t i s n .  A l a s k a  C o n s t i t u t i o n  A r t .  V I I I  s e c .  1 1 ;  AS 2 3 . 0 3 . 2 1 0 .

A s  a ' r e s u l t ,  n o n - c o m p e t i t i v e  l e a s i n g  o f  m i n e r a l  l a n d s  i s  

c o n s t i t u t i o n a l l y  p r e f e r r e d .

T h i s  l e a s i n g  s y s t e m  m u s t  b e  f o l l o w e d  f o r  a i l  5 ( a )  

a n d  ( b )  l a n d s .  A  l e a s e  m u s t  b e  i s s u e d  t o  a n y o n e  d i s c o v e r i n g



o r  l o c a t i n g  a  c l a i m  o n  6 ( a )  a n d  ( b )  l a n d  i f  t h e  l o c a t o r  

f o l l o w e d  t h e  p r o c e d u r e  s e t  f o r t h  e i t h e r  i n  AS 27 ( f e d e r a l  

p r o c e d u r e )  o r  AS  3 8 . 0 5 . 1 8 5  2 8 0 /  ( s t a t e  p r o c e d u r e ) .  AS

3 8 . 0 5 . 2 7 5 ,  AS 3 8 . 0 5 . 2 1 0 .  P u b l i c  n o t i c e  o f  t h e  i s s u a n c e  o f  a  

l e a s e  u n d e r  AS 3 8 . 0 5 . . 3 0 5  a n d  AS- 3 8 . 0 5 . 3 4 5  m u s t  b e  g i v e n  

b e f o r e  t h e  m i n i n g  l e a s e  i s  i s s u e d .  D i s c o v e r y  a n d  l o c a t i o n ,  

h o w e v e r ,  i s  n o t  a  " d i s p o s a l "  r e q u i r i n g  p r i o r  p u b l i c  n o t i c e  

u n d e r  e i t h e r  t h e  c o n s t i t u t i o n ,  AS 3 8 . 0 5 . 3 0 5 ,  o r  AS 3 8 . 0 5 . 3 4 5  

C f .  M o o r e  v .  S t a t e . 5 5 3  P . 2 d  8 ,  2 6 - 2 7  ( A l a s k a  1 9 7 6 ) .

U n d e r  6 ( a )  a n d  ( b ) , i f  t h e  c l a i m  w a s  m a d e  p r i o r  t o  

s t a t e  s e l e c t i o n  o f  t h e  l a n d ,  n e i t h e r  t h e  s e l e c t i o n ,  t e n t a t i v e  

a p p r o v a l ,  n o r  p a t e n t  h a s  a n y  e f f e c t  o n  t h e  c l a i m .  T h e  

l o c a t o r  i s  e n t i t l e d  t o  a l l  r i g h t s  u n d e r  f e d e r a l  m i n i n g  l a w s .

W h e re  t h e  l o c a t i o n  i s  m a d e  a f t e r  s t a t e - s e l e c t i o n  

b u t  b e f o r e  t e n t a t i \ e  a p p r o v a l ,  t h e  l o c a t o r  i s  a t  n i s  ow n  

r i s k  u n t i l  t h e  s t a t e  r e c e i v e s  t e n t a t i v e  a p p r o v a l .  O n c e  t h e  

s t a t e  r e c e i v e s  t e n t a t i v e  a p p r o v a l , ,  h o w e v e r ,  t h e  l o c a t o r  w i l l  

b e  e n t i t l e d  t o  a. c o n d i t i o n a l  m i n e r a l  l e a s e  i f  t h e  s t a t e  d o e s  

n o t  c l o s e  t h e  l a n d s  t o  m i n i n g .  6 ( g ) ,  AS 3 8 . 0 5 . 2 7 5 ,  AS 

3 8 . 0 5 . 1 8 5 .  T h e  c o n d i t i o n a l  le a s e  w i l l  b e  s u b j e c t  t o  s t a t e  

r e c e i p t  o f  a  p a t e n t  a n d  c o n d i t i o n s  i n  t h e  p a t e n t .



I n  f i n d i n g  t h a t  a ' m i n e r a l . l e a s e  i s  r e q u i r e d  f o r  

. a l l  6 ( a )  a n d  ( b )  l a n d s ,  t h i s  o p i n i o n  i s  t a k i n g  a  p o s i t i o n  

c o n t r a r y  t o  a n  i n t e r p r e t a t i o n  u s e d  b y  s t a t e  o f f i c i a l s  s i n c e  

s t a t e h o o d .  T h a t  p r i o r ,  i n t e r p r e t a t i o n . ,  w h i c h  w a s  n e v e r  t h e  

s u b j e c t  o f  a n  A t t o r n e y  G e n e r a l ' s  o p i n i o n  o r  m e m o ra n d u m , w a s  

t h a t  t h e  l e a s i n g  r e q u i r e m e n t  a p p l i e d  o n l y  t o  l a n d s  w h e r e  t h e  

s t a t e  h a d  o r e v i o u s l ^  s o l d  t h e  s u r f a c e  i n t e r e s t .  A r t  I X ,»  4 '

s e c .  1 ,  c h .  1 6 9 ,  S L A  1 9 5 9 ;  1 1  A A C  3 6 . 1 3 5 ( b ) .

B e c a u s e  t h i s  c o i n i o n  h a s  o o t e n t i a l  f a r - r e a c h i n g

c c n s e c u e r . c e s  f o r  s t a t e  d i s o o s a l s  o f  i t s  m i n e r a l  i n t e r e s t s ,• • »

a n d  b e c a u s e  i t  i s  a t  c a d s  w i t h  t h e  a s s u m p t i o n s  o f  m a n y  

p e r s o n s  o v e r  t h e  p a s t  2 0  y e a r s ,  a  p r o p o s e d  o p i n i o n  w a s  

p u b l i c a l i y  r e l e a s e d  i n  c r a f t  f o r m  o n  A u g u s t  I S ,  1 9 8 0 .

A d d i t i o n a l  r e s e a r c h  s i n c e  t h a t  d r a f t ,  a n d  se m e  o f  t h e  c o m ­

m e n ts  r e c e i v e d ,  h a v e  r e s u l t e d  i n  a l t e r a t i o n  o f  s e m e  o f  t h e  

c o n c l u s i o n s  i n  t h a t  d r a f t  - -  p r i m e r L y  c o n c e r n i n g  t h e  s t a t u s  

o f  m i n e r a l  l o c a t i o n s  a n d  t h e  a b i l i t y  o f  t h e  s t a t e  t o  c l o s e  

l a n d s  t o  m i n i n g  u p o n  r e c e i p t  o f  t e n t a t i v e  a p p r o v a l . T h e  

c o n c l u s i o n  r e g a r d i n g  t h e  n e c e s s i t y  f o r  l e a s i n g  6 ( a )  a n d  ( b )  

l a n d s ,  h o w e v e r ,  r e m a in s  u n c h a n g e d .

T h e  i n t e r p r e t a t i o n  o f  6 ' i )  , a n d  i t s  i m p a c t  o r .  t h e  

m i n i n g  p r o v i s i o n  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t .  T i l l ,  s e c .  

1 1 ,  i s  i n t i m a t e l y  t r e e  t o  h i s t o r i c  f e d e r a l  m i n i n g  p r a c t i c e s



a n d  o t h e r  s t a t e s '  e n a b l i n g  a c t  l a n d  g r a n t s .  S e c t i o n  6 ( i )  

w a s  c o p i e d  f r o m  a  p r o v i s i o n  o f  t h e  S c h o o l  L a n d s  A c t ,  p r e s ­

e n t l y  c o d i f i e d  a t  4 3  U - .S .C .  8 7 0 ( b ) .  A s  a  r e s u l t ,  t h e  h i s ­

t o r y  o f  t h e  S c h o o l  L a n d s  A c t ,  t h e  v a r i o u s  s t a t e h o o d  b i l l s ,  

a n d  A r t .  V I I I ,  s e c ,  1 1  o f  t h e  A la s k a .  C o n s t i t u t i o n  i s  c r u c i a l  

t o  t h e  r e s o l u t i o n  o f  t h e .  q u e s t i o n s  r a i s e d  a n d  i s  p r e s e n t e d  

i n  d e t a i l  a t  t h e  " b e g in n i n g  o f  t h e  o p i n i o n . .

I I .  H IS T O R Y  OF I-GLNING P R O V IS IO N S  I N  A L A S K A  STATEHOOD ACT
A N D  A L A S K A  C O N S T I T U T I O N

A ..  P R IO R  FE D E R A L P R A C T IC E

C o n g r e s s  w i t h h e l d  " m i n e r a l  l a n d s "  f r o m  o t h e r  r c a t e -  

h o o d  l a n d  g r a n t s  >o t h e y  c o u l d  b e  m a n a g e d  u n d e r  t h e  f e d e r a l  

m i n i n g  la w s .  * /  ."he  S c h o o l  L a n d s  A c t  o f  1 9 2 7 ,  4 3  U . S . C .

8 7 0 ( b ) ,  w a s  t h e  d i r e c t  r e s u l t  o f  e x t e n s i v e  l i t i g a t i o n  

c a u s e d  b y  t h e  p r o b le m  o f  d e t e r m i n i n g  w h ic h  la n d s  w e r e  " m i n ­

e r a l "  i n  c h a r a c t e r .  O ne  q u e s t i o n  w a s  t h e  e f f e c t  o f  a  s u b s e q u e n t  

d i s c o v e r y  o f  m i n e r a l s  i n  l a n d s  c o n s i d e r e d  " n o n - m i n e r a l "  a t  

t h e  t i m e  o f  t h e  o r i g i n a l  g r a n t .  A  s e r i e s  o f  c a s e s  c u l m i n a t i n g  

i n  W y o m in g  v .  U n i t e d  S t a t e s , 2 5 5  U . S .  4 8 9  ( 1 9 2 1 ) ,  d e v e lo p e d  

t h e  r u l e  c h a t  t h e  o n l y  l a n d s  n o t .  c o n v e y e d  w e r e  la n d s  k n o w n  

t o  b e  m i n e r a l  a t  t h e  t im e  e q u i t a b l e  C i t l e  v e s t e d  i n  t h e  s t a t e ,

* /  S e e , U n i t e d  S t a t e s  v .  S w e e c ,  2 4 5  U .S .  5 6 3  ( 1 9 1 3 ) .  T h e  
o n l y  e x c e p t i o n  w a s  t h e  e n a b l i n g  l e g i s l a t i o n  f o r  O k la h o m a ,  
O k la h o m a  E n a b l i n g  A c t  o f  J u n e  1 6 ,  1 9 1 6 ,  3 4  S c a t .  2 6 7 ,  2 7 3 ,  
w h i c h  i n c l u d e d  m i n e r a l  l a n d s  w i t h i n  t h e  g r a n t ,  b u t  m a n d a te d  
d i s p o s a l  o f  m i n e r a l  l a n d s  b y  a s t a t u t o r y  l e a s e  - u n t i l  a  
s p e c i f i e d  d a t e .

-5-



a n d  c h a t  s u b s e q u e n t  d i s c o v e r y  o f  m i n e r a l s  w o u l d  n o t  v o i d  C h e

o r i g i n a l  t r a n s f e r .  T h i s  r u l i n g  d i d  n o t  s o l v e  a l l  p r o b l e m s ;

t h e r e  w e r e  s t i l l  d i s p u t e s  c o n c e r n i n g  w h e t h e r  t h e  l a n d s  w e r e

k n o w n  t o  c o n t a i n  m i n e r a l s  a t  t h e  t i m e  o f  t h e  t r a n s f e r .  T v e r .

s i x  y e a r s  a f t e r  U v o m in g  v .  U n i t e d  S t a t e s , t h e r e  w e r e

h u n d r e d s  o f  s c h o o l  s e c t i o n s  n o w  i n  c o n t e s t  
u n d e r  p r o c e e d i n g s  b r o u g h t  b y  t h e  F e d e r a l  
G o v e r n m e n t  a n d  h u n d r e d s  m o r e  b e i n g  p r e ­
p a r e d  f o r  c o n t e s t .  N o r  i s  t h e  s i t u a t i o n  
i m p r o v i n g .  I t  i s ,  i n  f a c t ,  r a p i d l y  
b e c o m in g  w o r s e ,  a n d  t h e  e n d  i s  n o t  i n
s i g h t ,  'u n le s s  i t  b e  t h e  a n d  o f  t h e
s t a t e s ’ s c h o o l  f u n d . #

R e p o r t  o f  S e n a t e  C o m m i t t e e  o n  P u b l i c  L a n d s  a n d  S u r v e y s ,

A p r i l  1 6 ,  1 9 2 6 ,  S e n a t e  R e p o r t  N o .  6 0 3 ,  S i x t y - n i n t h  C o n g r e s s ,

f i r s t  s e s s i o n ,  a t  p a g e  5 .

M i n e r a l  l a n d s ,  a s  a  r u l e ,  a r e  e x c e p t e d  f r o m  
t h e s e  g r a n t s ,  a n d  i n  c a s e  s c h o o l - s e c t i o n  
l a n d s  a r e  o f  k n o w n  m i n e r a l  c h a r a c t e r  a t  t h e  
t i m e  t h e  g r a n t  w o u ld  o t h e r w i s e  b e c o m e  
e f f e c t i v e ,  s u c h  l a n d s  r e m a in  t h e  p r o p e r t y  
o f  t h e  U n i t e d  S t a t e s .  T h i s  h a s  r e s u l t e d  i n  
m u c h  v e x i o u s  a n d  c o s t l y  l i t i g a t i o n ,  as_ t h e r e  
i s  n<o s t a t u t e  o f  l i m i t a t i o n  w h ic h  p r e v e n t s  
i n c u i r v  a t  a n v  t i m e , e i t h e r  b y  w a y  o t  
G o v e r n m e n t  p r o c e e d i n g s  o r  b y  p r i v a t e  c o n t e s t  
o r  p r o t e s t ,  a s  t o  w h e t h e r  o r  n o t  t h e  t i t l e  
t o  s c h o o l - s e c t i o n  l a n d  h a s  v e s t e d  i n  a  S t a t e

* * *



I n  t h e  a b s e n c e  o f  s o m e  p r o v i s i o n  b y  w h i c h  t h e  
k n o w n  c o n d i t i o n  o f .  t h e  s p e c i f i e d  s e c t i o n s , a t  
t h e  t i m e  w h e n  t h e  g r a n t  t a k e s  e f f e c t ,  c a n  b e  
a s c e r t a i n e d  a n d  a d j u d i c a t e d ,  t h e  t i t l e  o f  t h e  
S t a t e  m u s t  r e m a in  i n  d o u b t  a n d  b e  s u b j e c t  t o  
a t t a c k .  A  c a s e  i n  p o i n t  i s  t h a t  o f  
U n i t e d  S t a t e s v .  S w e e t  ( 2 4 5  U . S .  5 6 3 ) ,  w h e r e i n  
t h e  S t a t e  s o T d  s c h o o l - s e c t i o n  l a n d  u n d e r  a  
g r a n t  ( a c t  o f  J u l y  1 6 ,  1 8 9 4 ,  2 8  S t a t .  1 0 7 ) ,  
w h i c h  d o e s  n o t  e x p r e s s l y  e x c l u d e  o r  i n c l u d e  
m i n e r a l  l a n d s .  T h e  l a n d  s o l d ,  h o w e v e r ,  w a s  o f  
k n o w n  m i n e r a l  c h a r a c t e r  a t  t h e  t im e  t h e  g r a n t
w o u ld  o t h e r w i s e  h a v e  a t t a c h e d .  T h e  c o u r t
d e n ie d  t h e  c l a i m  o f  t i t l e  b a s e d  o n  t h e  t r a n s f e r  
b y  t h e  S t a t e .

L e t t e r  f r o m  S e c r e t a r y  o f  I n t e r i o r  t o  t h e  H o n o r a b le  R o b e r t  

S t a n f i e l d ,  C h a i r m a n  o f  S e n a t e  C o m m it te e  o n  P u b l i c  L a n d s  a n d  

S u r v e y s ,  J a n u a r y  5 ,  1 9 2 6 ,  q u o t e d  i n  S e n a t e  R e p o r t  N o .  6 0 3 ,  

s u p r a , a t  p a g e . 1 2  ( e m p h a s is  a d d e d )  .

C o n g r e s s  r e s o l v e d  t h e  p r o b le m  b y  g r a n t i n g  m i n e r a l  

r i g h t s  i n  n u m b e r e d  s e c t i o n s  t o  t h e  s t a t e s . I n  g r a n t i n g  t h e  

m i n e r a l s  t o  t h e  s t a t e s ,  h o w e v e r ,  C o n g r e s s  e x p r e s s l y  p r o v i d e d  

t h a t  a l l  o f  t h e  m i n e r a l s  s o  g r a n t e d  m u s t  b e  r e s e r v e d  t o  t h e

s t a t e  a n d  c o u l d  o n l y  b e  d i s p o s e d  o f  b y  l e a s e .  T h e  1 9 2 7  A c t

p r o v i d e d ,  i n  p a r t :

T h e  a d d i t i o n a l  g r a n t  m a de  b y  t h i s  
s e c t i o n  i s  u p o n  t h e  e x p r e s s  c o n d i t i o n  
t h a t  a l l  s a l e s ,  g r a n t s ,  d e e d s ,  o r  
p a t e n t s  f o r  a n y  o f  t h e  la n d s  s o  g r a n t e d  
" s h a l l  h e r e a f t e r  b e  s u b j e c t  t o  a n d  c o n t a i n  
a  r e s e r v a t i o n  t o  t h e  S t a t e  o f  a l l  c o a l  
a n d  o t h e r  m i n e r a l s  i n  t h e  la n d s  s o  s o l d ,  
g r a n t e d ,  d e e d e d ,  o r  p a t e n t e d ,  t o g e t h e r  
w i t h  t h e  r i g h t  t o  p r o s p e c t  f o r ,  m in e ,



a n d  r e m o v e  c h e  s a m e . T h e  c o a l  a n d  o c h e r  
m i n e r a l  d e p o s i t s  i n  s u c h  l a n d s  n o c  
h e r e t o f o r e  d i s p o s e d  o f  b y  t h e  S c a c e  
s h a l l  b e  s u b j e c t  Co l e a s e  b y  C he  S t a t e  
a s  c h e  S c a c e  l e g i s l a c u r e  m a y  d i r a c c ,  
c h e  p r o c e e d s  a n d  r e n c a l s  a n d  r o y a l c i e s  
t h e r e f r o m  Co b e  u t i l i z e d  f o r  c h e  s u p p o r t  
o f  o r  i n  a i u  o f  c h e  c o m m o n  o r  p u b l i c  
s c h o o l s :  P r o v i d e d , c h a t  a n y  l a n d s  o r
m i n e r a l s  h e r e a f t e r  d i s p o s e d  o f  c o n t r a r y  
Co t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l
b e  f o r f e i t e d  c o  t h e  U n i t e d  S t a t e s  b y
a p p r o p r i a t e  p r o c e e d i n g s  i n s t i t u t e d  b y  
t h e  A t t o r n e y  G e n e r a l  f o r  c h a t  p u r p o s e  i n  
C h e  U n i t e d  S t a t e s  d i s t r i c t  c o u r t  f o r  c h e  
d i s t r i c t  i n  w h i c h  t h e  p r o p e r t y  o r  som e
t a r t  t h e r e o f  i s  l o c a t e d .* %•*

T h e  m i n e r a l  r e s e r v a t i o n  a n d  l e a s i n g  r e q u i r e m e n t  i n

t h i s  s e c t i o n  w e r e  i n t e n d e d  t o  a p p l y  c o  a l l  l a n d s  t r a n s f e r r e d .

S o u s e  C o m m i t t e e  o n  P u b l i c  L a n d s  R e p o r t  o n  S .  5 6 4 ,  H o u s e

R e p o r t  N o .  1 7 6 1 ,  6 9 t h  C o n g r e s s ,  2 n d  s e s s i o n  ( J a n u a r y  1 3 ,

1 9 2 7 ) .  A s  t h e  S e c r e t a r y  o f  I n t e r i o r  n o t e d ,  i n  w i t h d r a w i n g

h i s  o p p o s i t i o n ,  t o  a  p r e v i o u s  f o r m  - f  t h e  b i l l  ( R e p o r t  o f  t h e

H o u s e  C o m m i t t e e  o n  P u b l i c  L a n d s ,  D e c e m b e r  9 ,  1 9 2 6 ,  H o u s e

R e p o r t  N o .  1 6 1 7 ,  6 9 t h  C o n g r e s s ,  S e c o n d  S e s s i o n ) :

Y o u  w i l l  n o t e  c h a t  i t  g r a n t s  t o  t h e  
S t a t e s  t i t l e  t o  t h e  m i n e r a l s  i n  s c h o o l  
s e c t i o n s  i n  p l a c e ;  t h a t  i s ,  i n  c h e  
s p e c i f i c  n u m b e r e d  s e c t i o n s  i n  e a c h  
t o w n s h i p  g r a n t e d  t h e  S t a t e s  f o r  c h e  
s u p p o r t * o f  o r  i n  a i d  o f  c o m m o n  o r  p u b l i c  
s c h o o l s  b y  C o n g r e s s .  T h e  t r a n t  i s  o r. 
t h e  e : c r r e s s  c o n d i t i o n  t h a t  t h e  S t a t e s  
s h a l l  n o t  T e l l  a n ?  m i n e r a l s  b u t  s h a l l  
l e a s e  t h e  s a m e , t h e  p r o c e e d s  t o  b e  
u t i l i z e d  f o r  c h e  s u p p o r t  o r  i n  a i d  o f  
c o m m o n  o r  p u b l i c  s c h o o l s ,  p r o v i s i o n  
b e i n g  m a d e  f o r  f o r f e i t u r e  i n  t h e  e v e n t  
c o n d i t i o n s  a r e  v i o l a t e d .

H o u s e  R e p o r t  N o .  1 7 6 1 ,  s u r r a , a t  2 ( e m p h a s is  a d d e d )



A s  t h e  C o m m it t e e  r e p o r t e d ,  t h e  b i l l  r e q u i r e d  t h e

States

to reserve and to wit hh ol d unto themselves 
all minerals of whatsoever character, in 
any and all lands w hich thev shall h e r e­
after transfer or s e l l , giving; to ’th e m ,
H o w e v e r , che riant t̂ o lease che minerals 
in the lands a nd to* utilize the proceeds 
re-ceived as rentals or royalties for the 
bene f it  of their common or public schools.

H o u s e  R e p o r t  No 1 7 6 1 ,  s u p r a , a t  3 ( e m p h a s is  a d d e d ) .  O ne

of the p r i ma ry  reasons for this approach was to secure the

maxi mu m  amount of principal for state school f u n d s :

I t  s h o u l d ,  a l s o ,  b e  b o r n e  i n  m in d  t h a t  
o n l y  t h e  i n t e r e s t  f r o m  c h e  f u n d s  w h ic h  
a  S t a t e  r e c e i v e d  f r o m  t h e  s a l e ,  l e a s e ,  
o r  r e n t a l  o f  t h e s e  l a n d s  o r  t h e  m i n e r a l s  
t h e r e i n  c a n  b e  e x p e n d e d ,  c h a t  i s  t o  s a y  
t h e  p r i n c i p a l  c a n  n o t  b e  u s e d .  T h i s  
f o r  t h e  r e a s o n  t h a t  C o n g r e s s  s a w  f i t  i n  
p a s s i n g  t h e  e n a b l i n g  a c t s  o f  t h e  v a r i o u s  
S t a t e s  p r o v i d e d  t h e r e i n  t h a t  t h e  f u n d s  
d e r i v e d  f r o m  t h e  s a l e ,  l e a s e  o r  r e n t a l  
o f  t h e s e  s c h o o l  la n d s  s h o u ld  b e  i n v e s t e d  
t o  f o r m  a  p r i n c i p a l  p e r m a n e n t  f u n d  t h e  
i n t e r e s t  o n l y  o f  w h ic h  m ig h t  b e  u s e d  f o r  
t h e  b e n e f i t  o f  t h e  co m m o n  a n d  p u b l i c  
s c h o o l s  o r  o t h e r  S c a c e  i n s t i t u t i o n s  a s  
t h e  c a s e  m a y  b e .  T h u s ,  i f  w i l l  b e  n o t e d  
t h a t  u n d e r  t h i s  p l a n  i t  i s  n e c e s s a r y  f o r  
a  S t a t e  t o  a c c u m u la t e  a  p r i n c i p a l  f u n d  o f  
s o m e  c o n s i d e r a b l e  a m o u n t  i n  o r d e r  t o  
r e a l i z e  s u f f i c i e n t  i n t e r e s t  t o  b e  o f  
b e n e f i t  t o  i t s  c o m m o n - s c h o o l  s y s t e m  a n d

- 9 -



c o  r e s u l t  i n  t h e  r e d u c t i o n  o f .  t a x a t i o n  
f o r  s c h o o l  p u r p o s e s .  H a v in g  t h i s  i n  
m in d ,  y o u r  c o m m i t t e e  f u l l y  r e a l i z e s  c h e  
d i f f i c u l t i e s  u n d e r  w h i c h  t h e s e  S t a t e s  
a r e  f o r c e d  t o  l a b o r  a n d  t h e r e f o r e  r e a c h e d  
t h e  c o n c l u s i o n  t h a t  t h e i r  c a u s e  w a s  a 
m e r i t o r i o u s  o n e  a n d  t h e  C o n g r e s s  c o u l d  

^  w e l l  a f f o r d  t o  a d o p t  a  b e n e f i c e n t
s i t t i c u d e  t o w a r d  t h e m ,  i n  v i e w  o f  t h e  e n d  
d e s i r e d  t o  b e  a c c o m p l i s h e d .  Ic _  a l s o  
p r e v e n t s  v a l u a b l e  m i n e r a l  l a n e s  r r o m  
r a l l i n g ~ ~ i n t o  t h e  h a n d s  o r  t h i r d  p a r t i e s , 
t n e r e b v  i n s u r i n g  t h e  p r o p e r  r e t u r n  a n d  *
F u l l  m e a s u r e  o r  s u p p o r t  c o  t h e  p a r t i c u l a r  
i n s t i t u t i o n  t o  w h i c h  c n e T a n d s  w e r e  
g r a n t e d .

R e p o r t  o f  c h e  H o u s e  C o m m i t t e e  o f  P u b l i c  L a n d s , D e c e m b e r  9 ,  

1 5 2 6 ,  H o u s e  R e p o r t  N o .  1 6 1 7 ,  6 9 t h  C o n g r e s s ,  S e c o n d  S e s s io n  

( e m p h a s is  a  ch i e d )  .• ' i

C o n g r e s s  p a s s e d  t h e  1 9 2 7  A c t  i n  o r d e r  t o  l a y  c o  

r e s t  d i s p u t e s  a s  t o  w h e t h e r  L a n d s  w e r e  k n o w n  co  b e  m i n e r a l  

a t  c h e  t i m e  o f  t r a n s f e r .  T h e  p a s s a g e  o f  t h e  L 9 2 7  a m e n d m e n t 

s t i l l  d i d .  n o t  c u r e  t h e  p r o b l e m s .  T h e  A c t  o f  M a y  2 ,  1 9 3 2 ,  

c .  5 7 ,  § 1 ,  4 4  S t a t .  1 0 2 6  w a s  a  p i e c e  o f  c u r a t i v e  l e g i s l a t i o n  

d e s i g n e d  t o  r a t i f y  p r i o r  s t a t e  s a l e s  o f  m i n e r a l  l a n d s .  - 3 u t  

t i t l e  d i s p u t e s  s t i l l  o c c u r r e d  b e c a u s e  a s t a t e  r e c e i v e d  i t s  

l a n d  u n d e r  tw o  g r a n t s  s e p a r a t e d  b y  se m e  p e r i o d  o f  t i n e :  c h e

o r i g i n a l  s t a t e h o o d  g r a n t  ( n o n - m i n e r a l  L a n d s )  a n c  t h e  1 9 2 7  

g r a n t  ( m i n e r a l  l a n d s ) .



I  T h e  c i c l e  d i s p u t e s  s t i l l  a r o s ie  b e c a u s e  o f  t r a n s f e r s

o f  t h e  o r i g i n a l  g r a n t  l a n d s  p r i o r  t o  1 9 2 7 ,  e i t h e r  b y  t h e  

U n i t e d  S t a t e s  t o  t h i r d  p a r t i e s ,  o r  b y  s t a t e s  t o  t h i r d  p a r t i e s

u n d e r  t h e  a s s u m p t i o n  t h a t  t h e  la n d s  w e r e  n o n - m i n e r a l  i n

c h a r a c t e r .  T h e  m i n e r a l  o r  n o n - m i n e r a l  c h a r a c t e r  o f  t h e

l a n d s  d e t e r m in e d  w h e t h e r  t h e  s t a t e  o r  f e d e r a l  g o v e r n m e n t

o w n e d  t h e  l a n d  a f t e r  t h e  o r i g i n a l  s t a t e h o o d  g r a n t ,  o r  w h e t h e r

a  s t a t e  f i r s t  h a d  a u t h o r i t y  t o  t r a n s f e r  t h e  l a n d  i n  1 9 2 7 .

T h e r e f o r e ,  t h e  n e e d  t o  d e t e r m i n e  t h e  c h a r a c t e r  o f  l a n d s  w as

n o t  l a i d  t o  r e s t .  A s  a  r e s u l t ,  C o n g r e s s  p a s s e d  l e g i s l a t i o n

p r o v i d i n g  f o r  t h e  i s s u a n c e  o f  p a t e n t s  t o  s t a  : e s . ( P r e v i o u s l y ,

n o  p a t e n t s  w e r e  i s s u e d  a n d  t i t l e  t r a n s f e r r e d  s o l e l y  u n d e r

t h e  l e g i s l a t i o n ) .  T h e  e n a c t m e n t  w a s  t h e  A c t  o f  J u n e  2 1 ,

1 9 3 4 ,  c .  6 3 9 ,  4 8  S t a t .  1 1 8 5 ,  c o d i f i e d  a s  4 3  U . S . C .  8 7 1 ( a )

* / ,  w h i c h  p r o v i d e d  f o r  t h e  i s s u a n c e  o f  p a t e n t s  a s  a  m e c h a n is m

f o r  c l e a r i n g  t i t l e  a n d  f i n a l l y  d e t e r m i n i n g  m i n e r a l  c h a r a c t e r :

T h e  S e c r e t a r y  o f  c h e  I n t e r i o r  s h a l l  u p o n  t h e
a p p l i c a t i o n  b y  a  S t a t e  c a u s e
p a t e n t s  c o  b e  i s s u e d  t o  t h e  n u m b e r e d
s c h o o l  s e c t i o n s  i n  p l a c e ,  g r a n t e d  f o r
t h e  s u p p o r t  o f  co m m o n  s c h o o l s  b y  t h e
A c t  a p p r o v e d  F e b r u a r y  2 2 ,  1 S 8 9  (2 5
S t a t .  *676 ] , b y  t h e  A c t  a p p r o v e d

* /  R e p e a le d  e f f e c t i v e  O c t o b e r  2 1 ,  1 9 7 6 ,  A c t  O c t o b e r  2 1 ,  
1 9 7 6 ,  ? * .L .  9 4 - 5 7 9 ,  § 7 0 5 ( a ) ,  9 0  S c a t .  2 7 9 2 .



J a n u a r y  2 5 ,  1 9 2 7  ( 4 4  S c a t .  1 0 2 6 )
[§ §  8 7 0 ,  8 7 1  o f  t h i s  t i t l e ] ,  a n d  

b y  a n y  o t h e r  A c t  o f  C o n g r e s s ,  t h a t  h a v e  
b e e n  s u r v e y e d ,  o r  m a y  h e r e a f t e r  b e  
s u r v e y e d ,  a n d  t o  w h i c h  t i t l e  h a s  
v e s t e d  o r  m a y  h e r e a f t e r  v e s t  i n  
t h e  g r a n t e e  S t a t e s ,  a n d  w h i c h  h a v e  
n o t  b e e n  r e c o n v e y e d  t o  t h e  U n i t e d  
S t a t e s  o r  e x c h a n g e d  w i t h  c h e  U n i t e d  
S t a t e s  f o r  o t h e r  l a n d s .  S u c h  p a t e n t s  
s h a l l  s h o w  t h e  d a t e  w h e n  t i t l e  
v e s t e d  i n  t h e  S t a t s  a n d  t h e  e x t e n t  
c o  w h i c h  t h e  l a n d s  a r e  s u b j e c t ,  t o  
p r i o r  c o n d i t i o n s , l i m i t a t i o n s , 
e a s e m e n t s ,  o r  r i g h t s ,  i f  a n y .  I n  
a l l  i n q u i r i e s  a s  t o  t h e  c h a r a c t e r  
o f  c h e  l a n d  f o r  w h i c h  p a t e n t  i s  
s o u g h t  c h e  f a c t  s h a l l  b e  d e t e r m i n e d  
a s  o f  t h e  d a t a  w h a n  c h e  S t a t e ' s  
t i t l e  a t t a c h e d .

( B r a c k e t s  i n  o r i g i n a l . )
I

T h e  p u r p o s e  a n d  h i s t o r y  o f  a l l  o f  t h e  s c h o o l  l a n d  a c t s  a n d

a m e n d m e n ts  w a s  a  m e m o ra n d u m  a c c o m p a n y in g  a  l e t t e r  f r o m  c h e

S e c r e t a r y  o f  t h e  I n t e r i o r  t o  S e n a t o r  G e r a l d  ? .  N y e ,  C h a i r m a n

o f  t h e  S e n a t e  C o m m i t t e e  o n  P u b l i c  L a n d s  a n d  S u r v e y s :

S . 4 6 7 4  p r o p o s e s  t o  a u t h o r i c e  t h e  S e c r e t a r y  o f  t h e  
I n t e r i o r  t o  i s s u e  p a t e n t s  t o  s c h o o l  s e c t i o n s  1 6  a n d  3 6 ,  
g r a n t e d  t o  t h e  S t a t e s  b y  t h e  a c t  a p p r o v e d  F e b r u a r y  2 2 ,  
1 3 S 9 ,  b y  t h e  a c t  a p p r o v e d  J a n u a r y  2 5 ,  1 9 2 7  (44 S t a t .  
1 0 2 6 ) ,  a n d  b y  a n y  o c h e r  a c t  o f  C o n g r e s s , c c  w h i c h  t i t l e  
h a s  v e s t e d  i n  t h e  g r a n t e e  S t a t e s ,  a n d  w h i c h  h a v e  n o t  
b e e n  r e c o n v e y e c  t o  t h e  U n i t e d  S t a t e s  o r  e x c h a n g e d  w i t h  
t h e  U n i t e d  S t a t e s  f o r  o t h e r  l a n d s .



T h e  a c t  a p p r o v e d  F e b r u a r y  2 2 ,  1 8 8 9  (2 5  S t a t .  6 7 6 ) ,  
p r o v i d e d  f o r  c h e  a d m i s s i o n  i n t o  c h e  U n io n  o f  t h e  S t a t e s  
o f  N o r t h  D a k o t a ,  S o u t h  D a k o t a ,  M o n t a n a ,  a n d  W a s h in g t o n ,  
a n d  p r o v i d e d  f o r  t h e  g r a n t  t o  s a i d  S t a t e s  o f  s e c t i o n s  
1 6  a n d  3 6  i n  e a c h  t o w n s h i p  f o r  t h e  u s e  o f  s c h o o l s .

M i n e r a l  l a n d s ,  a s  a  r u l e ,  w e r e  e x c e p t e d  f r o m  t h e  
o r i g i n a l  g r a n t s  t o  t h e  S t a t e s  o f  c e r t a i n  s p e c i f i e d  
s e c t i o n s  f o r  t h e  u s e  o f  s c h o o l s . B y  t h e  a c t  o f  
J a n u a r y  2 5 ,  1 9 2 7  ( 4 4  S t a t .  1 0 2 6 ) ,  a s  a m e n d e d  b y  
P u b l i c  L a w  N o .  1 1 0 ,  a p p r o v e d  M a y  2 ,  1 9 3 2 ,  t h e s e  
g r a n t s  t o  t h e  S t a t e s  o f  c e r t a i r  - e c t i o n s  o f  l a n d  
f o r  s c h o o l  p u r p o s e s . w e r e  e x t e n d e d  t o  e m b r a c e  s u c h  
s e c t i o n s  t h a t  w e r e ,  o f  m i n e r a l  c h a r a c t e r ,  w i t h  c e r t a i n  
e x c e p t i o n s  a s  t h e r e i n  p r o v i d e d .

T h e r e  h a s  b e e n  n o  p r o v i s i o n  o f  l a w  w h e r e b y  t h e  S t a t e s  
m a y  b e  g i v e n  e v id e n c e  o f  t i t l e  t o  s u c h  s c h o o l  s e c t i o n  
l a n d s , e i t h e r  b y  U n i t e d  S t a t e s  P a t e n t  o r  o t h e r  f o r m a l  
i n s t r u m e n t  o f  c o n v e y a n c e ,  c h e  s t a t u t e  m a k in g  t h e  g r a n t  
o p e r a t i n g  a s  a  c o n v e y a n c e  as  w e l l ,  w i t h  r e s p e c t  t o  l a n d s  
o f  t h e  c h a r a c t e r  a n d  s t a t u s  s u b j e c t  t o  t h e  g r a n t .

T h e  n e e d  o f  l e g i s l a t i o n  a lo n g  t h e  l i n e s  p r o p o s e d  b y  t h e  
b i l l  u n d e r  c o n s i d e r a t i o n  i s  m a n i f e s t ,  i n * o r d e r  t o  d o  
a w a y  w i t h  t h e  u n c e r t a i n t y  c f  t i t l e  i n  a n d  t o  t h e s e  
s c h o o l  s e c t i o n  l a n d s .  I t  m ig h t  a p p e a r  c h a t  t h e  g r a n t  
o f  m i n e r a l  l a n d s  m a d e  b y  t h e  a c t  c f  J a n u a r y  2 5 ,  1 9 2 7 ,  
w o u l d  d o  a w a y  w i t h  t h i s  u n c e r t a i n t y  - i f  t i t l e  c o  a  g r e a t  
e x t e n t ,  b u t  t h i s  i s  n o t  t h e  c a s e ,  in a s m u c h  s.s  i t  i s  
n e c e s s a r y  t o  a s c e r t a i n  c h e  c h a r a c t e r  o f  t h e  l a n d  a t  
t h e  d a t e  w h e n  t i t l e  w o u ld  o t h e r w i s e  a t t a c h ,  i n  o r d e r  t o  
k n o w  w h e t h e r  o r  n o t  t i t l e  v e s t e d  i n  t h e  S t a t e  u n d e r  c h . .  
g r a n t  o f  n o n m i n e r a l  l a n d s  m ade  b y  c h e  o r i g i n a l  g r a n t i n g  
a c t ,  o r  u n d e r  t h e  g r a n t  o f  m i n e r a l  L a n d s  m a d e  b y  c h e  
a c t  o f  J a n u a r y  2 5 ,  1 9 2 7 .

T h e  b i l l  u n d e r  c o n s i d e r a t i o n  p r o v i d e s  t h a t  t h e  p a t e n t s  
i s s u e d  s h a l l  s h o w  t h e  d a t e  w h e n  t i t l e  v e s t e d  i n  t h e  
S t a t e ,  a n d  t h e  e x t e n t  t o  w h ic h  t h e  la n d s  a r e  s u b j e c t  
t o  t r i o r  c o n d i t i o n s ,  l i m i t a t i o n s  e a s e m e n t s ,  o r  r i g h t s ,



Q u o t e d  in S. Rep. No. 1104, 7.2nd Cong. 2nd S e s s . accompanying

S. 46 74  (January 21, 1933) at pp. 2-3. See a l s o , S. Rep.

No. 903, 7 3 r d  Cong., 2 n d  Sess; H. Rep. No. 1796, 73rd Cong.,

2d Sess. (1933).

A f t e r  U n it ed  States v. S w e e t , then, m i n e r a l  lands

w e r e  e x c lu de d f r o m  sta te ho od  grants unless they wer e expressly

inc lu de d b y  the grant or by l a ta r legislation. That later

l e g i s l a t i o n  for lower-48 states o c c u r r e d  w i t h  che passage of

the School Lands Act. That Act, as amended, p r o v i d e d  that

all conveyances of n u m b e r e d  sections in d a c e  for che suoocrc » • • •

cf public schools i n d u c e d  m i n er a l as well as non-m in er al  

l a n d s . 3 a c a u s e  of the later grant of the minerals in the 

lands to the states, however, s ubsequent amendments and the 

issuance o f  patents w e r e  r e q ui re d in order co eliminate 

r em ai n i n g  title disputes c o v e r e d  by transfers of Land co 

t h i r d  parties betwe e n the o r i gi n al  st at eh oo d grant and the 

1927 Act.

In granting the m i n e r a l  interest to the s t a t e s , 

Congress r e q u i r e d  that the state's obs e rv e certain conditions 

in a d m i n i s t e r i n g  these lands, generally: (1) that the states 

m u s t  reserve the min e ra l interest from any d is po s i t i o n  of 

t itle to the lands, a nd (2) that the mineral deposits were 

to be leased w i t h  c.. ; income to be ut ilized for p u bl ic  

s chool ourmoses.



B . M INING PR O V ISIO N S IN  1950-1956 VERSIONS OF ALASKA'
ENABLING ACTS.

The School Lands Act, however, w o u l d  not have 

automatically applied to the then future state of Alaska.

The l eg i sl at io n expressly stated that it applied only to 

grants o f  numbered schoox sections in place. But the eventual 

6(a) a n d  6 (d ) grant was unprecedented not only in its size, 

but also in Alaska's right to select lands. All prior 

statehood grants h a d  been "in place" grants consisting of 

specific numbered sectiuus wi th  indemnify selection rights 

which could be exercised only when the numbered sections 

were unavailable. In addition to some other land grants,

Alaska also re ceived the right to select statehood lands -- a i 

called "quantity grant" - out of the federal public domain. 

Therefore the School Lands Act. would not apply to the 6(a) 

and (b) grants. Also, the School Lands Act expressly excluded 

"all lands in the Territory of Alaska." Therefore, the Alaska 

Statehood Act land grants had to expressly convey mineral 

i n t e r es t s.

The original proposal offering this unprecedented 

quantity grant also contained an unusual provision for 

transfering the mineral interest to the state. Originally 

section 5(b), HB. 331, 81st Congress, Committee Print A,

Senate Committee on Interior and Insular A f f a i r s , May 23,

1930) (presented by Senators Anderson and O'Mahoney), the



p r o v i s i o n  as r e p o r t e d  out b v  the full committee (on June

29, 1950) read,

After five years from the A d m i s s i o n  of A l as ka  into 
che Union, che Scace, in addition to any ocher 
grants ma de  in this section, shall be entitled to 
select not  to e xceed twen ty  m i l li on  acres from che 
va ca nt.unappropriated, and un re se r ve d public lands 
in the State. Suc h selections shall be made in 
r e a s o n a b l y  compact tracts:. Provided, That nothing 
here i n contained shall affect any valid existing 
claim, location, or entry under che laws of the 

' ' U n it ed  States, w h e t h e r  for homestead, mineral, 
r i g h t o f - w a y , cr. other purp os e whatsoever, or shall 
affect the rights of any such o w n e r , c l a i m a n t , 
locator, cr encryman to the full use and enjoyment 
of the laud so occupied, where the lands desired 
are unsur.vnyed at Che time of selection, che 
S ec retary of che I nterior s h a 1 1J survey 'che exterior 
bounda r ie s of che area requested without any 
s ub di vi si on  thereof and shall issue a patent for 
such selected area in terms of the exterior boundary 
survey. Such lands may be granted or sold by che 
State in tracts of not more chan 640 acres for any 
purpose, but w it h  a r e se rv a t i o n  to the State of a 
roy a lt y of not sore chan l.li 1/2 oer centum on a r T  
minerals produced t h e r e f r o m ! The Lancs grantea co 
the State of Al aska pursuant co this subsection, 
the income therefrom and che proceeds thereof when 
said lands are sold, shall b e *h el d  by said Scace 
as a p u bl ic  crust for the support of the public 
schools and ocher public educational institutions.

(Imphasis added.)

H.'S. 231 passed the House on March 3, 1950 and was

r e p o r t e d  to the Senate on June 29, 1950, but no further

a c t i o n  was taken. Identical language appeared in che next

congress in § 5(b) of S. 50, b2nc Congress (May 3, 1951).

S.50 was r e c o m m i t t e d  to committee on February 27, 1952, and



Although, similar to School Lands Act in that the 

pro c ee ds  w e r e  earmarked for sc hooL finds, the rest of the 

p r o v i s i o n  is u n u s u a l  both in its allowance of sales of 

m i n e r a l  interests a n d  in its ma nd ating of some reserved 

r o y a l t y  interest. This p ro vi si o n was added in the senate 

during executive session, and no official history of this 

language is available. */

In the 83rd Congress, however, the Senate Interior 

and Insular Affairs Committee adopted — 'essentially ve rb at im  - 

the School Lands Act provision (now contained in 43 U.S.C. 

870(b)) w i t h  a p a t en t -rovision similar to the 1934 Act:

*/ The only documentation available to our knowledge is an 
O c t o b e r  6, 19:5, memorandum from M r s . Margery Smith, Assistant 
Se cr et ar y co Celegate Bob Bartlett co Bob Bartlett, which 
a t t e mp te d  co recreate this provision's history. This m e m o­
ra n d u m  indicates chat the genesis of the provision was 
Senator O'Mahoney's (one of its presenters) aversion co the 
idea chat the surface owner o f  the land would have no control 
over che state's leasing of the mineral deposits.



T h e  grants of mineral lands to 
the State of A l a s k a  u n d e r  subsection
(b) and (c) of this s e c ti on  are race 
u p o n  the express co nd it i on  that all 
s a l e s g r a n t s ,  deads, o r  patents for 
a ny of che mine ra l lands sc granted 
shall be subj ect to and contain a 
r e s e r v a t i o n  to the State of all cf che 
m inerals in the lands so sold, granted, 
deeded, or patented, together with the 
right co prospect for, mine, and remove 
the same. Mine ra l  deposits in such 
lands shall be subject to lease by the 
State as the Scace l eg is l at ur e may 
direct: P r o v i d e d , That any lands* or
minerals hereafter di s po se d of c m t r a r y  
to the provisions of this section shall 
be forfeited to the U n i te d States by 
appropriate proceedings instituted by 
the At torney General for that purpose 
in the United States Di st ri ct  Court 
for Alaska.. For the purposes of this Act 
che mineral character* o f’lands granted 
to che State of Alask a shall be 
d et er mi ne d at the tine patent issues 
a n d  che patent shall be conclusive 
evidence thereof.

S. 50, 33rd Cong., 2nd. Sess., r e p o r t e d  as cf February 2d,

1954 as the substitute bill of the Senate Committee cr.

Interior and Insular Affairs, S. Repc. 102= (emphasis

a d d e d ) . */

*/ In the following year (the first session of che 34t h 
Congress), the statehood bill was reintroduced in the Ser.at 
w i t h  che mineral alienation condition, as S. 45. Its count 
in the H e u s e , H.R. 2535, also c on tained the n e w  provision. 
The 1954 p r o v i s i o n  contained an introduce or; sentence c o n­
cerning e xisting leases cr contracts that *as later deleted.



I

Subsection (k) provides that all grants 
ma de  or confirmed under the act shall 
include mineral deposits. Thus, the 
fact that the lands desired by the State 
are known or believed to be v aluable for 
minerals w i l l  not preclude the State 
from exercising its right of selection 
w i t h  respect to them under the several 
grants*. H o w e v e r , in order to gi v e an 
added meas ur e  of protection to the n e w  
State g o v e r n m e n t , w h i c h  inevitably w i l l  
be inexperienced’ and u n t r i e d , the 
committee amendment provides for certain 
r estrictions upon the disposition bv the 
State of m i n e r a l l a n d s  which it may 
select u nder the lOO-million acre grant 
provided in subsection (b) or the 
2,440,000-acre grant made in subsecrion
(c) . The restrictions are that the 
State must retain title co all t h e -* 
minerals in these l a n d s , w h e n e v e r  any 
of chetfare sold "or granted. The state 
m ay dispose or the minerals in these 
lands only bv lease in such m a n n e r  as 
che Scace legislature may direct.
The Attorney General is authorized to 
take appropriate proceedings for for­
feiture* of any of the lands granted to 
che State wh ic h are disposed of contrary 
to these restrictions. In m a k in g  the 
above provision, the committee has 
followed the practice prevalent in a 
number of mining States —  a practice 
that has stood the test of time and 
experience. The language of the p r o­
vision is adapt i'd trom section 1 ot 
the act of January 2 5 , 1927 (ii~~Stac.
102'6), i n  w h i c h  the b9th Congress made 
similar provision for the protection 
of mineral school lands. It_ should be 
n o t e d , h o w e v e r , that che committee 
has limited the application or these 
restrictions to lands that are d etermined 
co be mineral in character at the time 
tney are patented co t h e T c a c e .

Rep. No. 1028, 83rd Cong. 2d Sess. (1954) (emphasis added).

The committee report on S. 50 stated:

-• Q-



T he 1 9 5 4  v e r s i o n  b as ic a l l y  t ra nsferred the system 

and r e s t r i c t i o n s  of the School L ands system w h o l e s al e to the 

s t a t e h o o d  act b y  c om bining the transfer of mineral interest 

a nd p a t e n t  pr ov is i on s . in on e section. U n l i k e  the 1950 and 

1952 provisions, this v e r s i o n  did. dist in gu is h  between mineral 

a nd n o n - m i n e r a l  lands by limiting the r e st ri c t i o n  o n l y  to 

lands known co b e  mineral, at the time of patent. The patent 

i t s e l f  was to b e  che c onclusive evidence cf che n a t u r e  of
. . if f

the l a n d s . » *)■

This p r o v i si on  survived intact, except for suhsticu
** t

ing "this s u b s e c t i o n” for "this A c t ,” to che 1955 session,
v »

w h e n  it was -introduced as S. 50 a n d  HR. 185.
i

The final s entence concerning issuance of patent

to the'lands, however, was deleted by che House. Repor t of

the C om mittee o n  Interior and Insular Affairs, H. Rep. Ho.

88, 8 4 c h  Cong. , 1st Sess. 3 (1955) ("H. Rep. No. 83"). The

r e a s o n  for the deletion w as bee.ruse the Gov e rn or  of A l as ka

and the Lands Co mm is s i o n  did not want che mineral character

of the land to be determ in ed  at the time cf transfer:

HR. 3ARTLHTT: O n  page 38, be gi nn in g cn
line 20,- delete the remainder of the s u b­
se c t i o n  fo ll owing the period appearing 
a ft er  the word. "Alaska."

T h a t  amendment is o f f er ed  at the suggestion 
of the Governor of A l a s k a  and the Land 
Commissioner (sic) cf A l a s k a . T h e y  were seme-

i



m  . ■
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w h a t  apprehensive about the rapidity with 
w h i c h  lands w o u l d  m o v e  to the n e w  State 
if the requirement remained in that the 
m i ne ra l character of all the land would 
ha v e to be determined in advance. And 
the rights o f  the U n i t e d  States, the 
attorneys tell me, are adequately p r o­
tected in the foregoing part of that 
subsection.

*

THE CHAIRMAN. The amendment is to strike, 
o n  page 38, on line 20, the following 
sentence:

For the purposes of this subsection 
the m i n er al  character of lands 
granted to the State cf Alaska 
shall be determined at the time 
patent issues a nd the patent 
shall be conclusive evidence 
thereof.

Is it your view. M r . B a r t l e t t , chat language 
is surplusage and is not n e c e s s a r y ?

.MR. BARTLETT. I do not think it is surplus­
a g e , but I w i l l  agree wit h the Governor and 
Commissioner of Lands of Alaska (sic), that it 
had best be deleted.

THE CHAIRMAN. Is there any objection to the 
amendment? If there is no objection, the 
amendment w i l l  be adopted and che language 
referred to will be striken and it is so 
ordered.

Hearings before the H ou se  Committee on Interior and Insular 

Affairs on Hawaii-A la sk a Statehood, 84th Cong., 1st Sess. 332 

(Feb. 15, 1955) (ea.pkasis added).

As a result, the language restricting the application

of che leasing requirement to lands known to be mineral in



c h a r a ct e r at the time of patent was deleted. Consequently,

H ou se  Report 88 r e c o g n i s e d  that the leasing arid mineral

' re se r v a t i o n  r e q u i r e m e n t  a t t a c h e d  to all o(a) and (b) lands.

S u b s e c t i o n  6(j) [now 6(i)] provides that 
all grants to the State u n de r the act 
i n c l u d e  'mineral deposits and requires 
that a .1 State conveyances of lands granted 
b v  suo-sections~o(a) ~anci""o(oT (selected 
l a n d s ) shall be subject to a r e se rv a ti on  
in favor of the State of ail minerals and 
the right to remove the same. Such 
m i n e r a l  d e posits can be lease d by che 
S ca ce  as the legislature directs, but 
d i s p o s i t i o n  of lands or minerals in 
an y other m a n n e r  will resuit in 
f orfeiture of such lands or minerals 
to che U ni t ed  States.

7 Rep. No. 88, surra. (emphasis added). The o(i) language

r e m a i n e d  u n c h a n g e d  t h r o u g h  Che pass ag e of the S t a t e h o o d  Act.

O n  N o v em be r 7, 1955, Herb er t  Slaughter, Chief,

3 r a n c h  of Reference, D i v i si on  o f  Legislation, Office of the

Solicitor, D e p a r t m e n t  of che Interior, summarised the history

and purpose of the 6 (i) p r o v i s i o n  for Delegate Bartlett

["Slaughter m e m o r a n d u m " ] . He concluded:

T h e s e  earlier proposals, it wil l be 
noted, differ in a n u m b e r  of respects 
f r o m  the restr ic ti o ns  co nt a in ed  in the 
b ills n ow pending. In p a r t i c u l a r , the 
c u r r e n t  -la nguage e xp ressly caliiT" 
u p on A l a s k a  to accoc a m i n e r a l  leasing 
s v s t s m , while che earlier versions 
p e r m i t t e d  che m i n er al  deposits to be 
d i s p o s e d  of a lo ng  w i t h  the surface,



provided a royalty interest was 
reserved b y  the State. On the other 
hand, the current language does not 
attempt to prescribe maxi mu m or minimum 
rates of royalty as did the earlier 
versions, bur appears to leave the 
terms of leasing wholly to the 
discretion of the State legislature.
From a practical standpoint, this second 
difference may b e  more important than 
the first, since if the A l a s k a  legislature 
is left, as 3. R. 2535 and S. 49 now 
intend to provide, with the untrammelled 
right to frame its own t i n er al  leasing 
laws, it can, if it so cnooses, 
establish priorities that w i l l  tend to--, 
keep the surface and mineral rights in the 
same hands and can, in general, fit the 
provisions cf its mineral leasing system 
to whatever n ay be its concepts of the 
public i n t e r e s t . */

C. A LA S KA  CONSTITUTIONAL CONVENTION AND ARTICLE VIII 
SECTION 11 - 1955-1956.

In spite of the flexibility pointed out by Mr. 

Slaughter, the prospect o f  a mandatory leasing system for 

state-selected lands was vehemently opposed by the Alaska 

miners and others. The m i n i n g  provision caused great concern 

among the delegates to the convention.

*/ Emphasis added. Mr. Slaughter's memorandum was ap pa r­
ently made part of the r e c o r d  of the Constitutional C on v en­
tion, and is n o w  located in the Legislative Reference L i­
brary files on the constitutional convention in File 130/210 
"Constitutional Convention, Department of Interior - Mineral 
Lands Provision of Alaska Statehood 3ill."

:?y>.



C o m m i t t e e  m e m b e r s , as v e i l  as others who 
t e s t i f i e d  b e f o r e  the-.committee, ve re  
e x t r e m e l y  c o n c e r n e d  about these r e s t r i c­
tions. Under C o n g r e s s i o n a l  lavs then 
g o v e rn in g  fede r al  l a n d s , patents to 
■ m i n i n g  claims (i.e. fee ownership) could 
be o b t a i n e d  u p o n  p r o v i n g  a v a l i d’ minera l 
discovery. W h i l e  this p r a c t i c e  w o u l d  be 
c o n t i n u e d  on f e d er al  .lands in Alaska, 
the state c o u l d  d i s p o s e  of m i nerals 
by lease only. M o s t  o f  those interested 
in m i n i n g  d e v e l o p m e n t  o b j e c t e d  co these 

'l i m i t a t i o n s . 3 a r t l e t t  ex p la in ed  that 
• co ng re s s i o n a l  p o l i c y  has cha n ge d over 

r e c e n t  decades a nd chat changes of v 
e l im in at in g  the a l i e n a t i o n  r es tr i ct io n *''■ 
fro m  statehood e n a b l i n g  l e gislation ware 
light. This explanation, backed, by 
•her evidence p r o v i d e d  che committee, 

lav’ to the a d d i t i o n  to che section on *’ 
m i n e r a l  leasing of a o r e v i s i o n  that:

w  • » i
i

D i s c o v e r y  an d  a p p r o p r i a t i o n  shall 
initiate a right, subject to further 
r e q ui re me n ts  of lav, to patent of 
mineral la '.do, if author is ed  by the 
State a n d  not p r o h i b i t e d  by Congress.

In part, this p r e v i s i o n  was i n s e rt e d in 
the hope chat Congress might recede from 
its restriction. On che ocher hand, 
d e le gates who c o n c u r r e d  in the p o l ic y 
l i m i t i n g  p e r m a n e n c  di sposal of minerals 
v e n t  along w i t h  che orco o sa i becausew • •
t h e y  assured Co ng re ss  w o u l d  stand firm. 
Most also saw the p r o v i s i o n  as a d e m o n­
st r a t i o n  to m i n e r s , who might otherwise 
o b j e c t  to the constitution, that any 
restrictions a p p l i c a b l e  to a l i e n a t i o n  of 
m i n e r a l  lands w e r e  b e i n g  imposed fro m 
o u t s i d e  and w e r e  n ot the convention's 
doing. */

*/ 7. Fischer, Alaska's C o n s t i t u t i o n a l  Convention,
U n i v e r s i t y  of. A l a s k a  Press, 1975, at 13^.



The depth of feeling is indicated b y  the comments-

of Delegate White in discussing a proposed constitutional

p r o v i si o n which stated,

All provisions of the act admitting 
Alaska to the Union, which reserve 
rights, or powers tc, the United States, 
as well as those prescribing the 
terms and conditions of the grants 
of lands or other property made to 
Alaska, are consented to fully by the 
State of A l a s k a  and its people. .•4

In the course of the debate over this provision,- 4 Alaska

Constitutional Convention Minutes ["ACCH"] 1955-1956 at

3050-3063, Mr. White observed:

N ow in the current statehood enabling 
act there is a provision chat the • 
state must retain title to all its 
minerals. Those of us here may or may 
not like that provision. We may or may 
not agree that it is going to be there 
whether we like it or not. I will be 
the first one to agree that there 
appears to be very little chance of 
ever getting that changed, but_I would 
also like to point out that, of all 
the matters contained in the enabling 
act, that is far and away the most 
unpopular among che people of Alaska 
and not nece ss ar i ly  just among che 
mining industry. It is unpopular 
among the homesteaders, che mar in the 
street,' an d everyone- I have calked 
co, and I think chat for us co sit here 
and deliberately, in writing, accede to 
that and cut che ground out from under 
individual Alaskans or groups of 
Alaskans who hope co go to Congress 
and try and get chat changed, w ould 
be folly of che highest order.

I d . , at 3063.



The delegate p r o p o s a l  w h i c h  formed the basis of 

th e ex i st in g c on st i t u t i o n a l  provision, was da te d  D ecember  

12, 1955, and read as follows:

11 (Creation of Miner a l R i g h t s ) . D i s c o v e r y  and 
filing of a p p l i c a t i o n  shall be prerequisite to the 
cre at io n of a right in the minerals reserved to 
the State; e x c e p t ^ t h a t  pros pe ct in g permits giving 
exclusive right of explo ra ti on  for specified 
periods and areas m a y  be pr ov id ed  for in the e x­
plorations for oil, gas, coal, ncn- m et al li fe ro u s 
metals customarily subject to exclusive exploration, 
and for the use of geophysical methods of p r o s p e c t­
ing. Prior d i s c o v e r y  and filing shall in any event 
give prior right to such minerals a nd to issuance of 
permits, licenses or leaseholds for explo ra ti o n 
thereof. C o n t i n u a n c e  of such right shall depend 
up on  the b e n e f i c i a l  use.

A  r e vi se d  p r o p o s e d  Sec. 11 m a d e  the following changes

11. (Creation of Mineral R i g h t s ) . D is covery and 
a p p r o pr i at io n . . . and for the use of geophysical 
and g eo chemical methods of prospecting. Prifir 
discover-/ and appropriation' . .’ . licenses, lease­
holds or patents if a u th o ri se d by Congress for 
the extrac ti on  thereof. . . . Patents for mineral • 
rights, if g e n e r a l l y  authorised by che Congress, 
shall be l i mi te d co chose surface uses ne c essary  
co che e xt r ac t i o n  of mineral resources and until 
such time as che mineral deposits are exhausted.
K nown deposits of minerals shall be subject co 
lease w i t h o u t  r e c o g n i t i o n  of pre fe re nt ia l right 
of discovery.

The section as introduced on che floor of che 

C o n s t i t u t i o n a l  C on v en ti on  d ated Dec em be r 15, 1955, read as

f o l l o w s :

11. (Creation o f  Mineral rights). Dis co ve r y and 
appropriation, shall be the basis for e s t a b l i s h­
ing a right in those minerals h e re to fo re  subject 
to location un d er  che Federal Mining laws and 
n ow reserved to che State. Prior d is covery end 
filing shall give _prior right to such minerals 
and to issuance of p e r m i t s , licenses, leaseholds, 
or patents if au t ho ri se d by the Congress , for the 
extraction thereof. C on tinuance of such right
shall decend u o o n  beneficial use as r r a s c r i b e d  bv • • • #
l a w s .



Prospecting permits giving exclusive right 
: ... for exploration for specific periods and areas

m a y  be pro vi de d for exploration conducted for 
coal, oil, gas, oil shale, sodiun, phosphate, 
potash, sulphur and other Mineral L e a si ng  Act 
minerals a n d  for the use of geophysical, geo­
chemical a n d  similar methods of prospecting for 
all minerals. Issuance, type anc! terms of leases 
for coal, oil, gas, oil shale, sodium, p h o s p h a t e , 
p o t a s h , sulphyr and other Mineral Leas i ng  Act 
minerals shall be as provided b y  law.

Surface uses of the land shall be limited 
to those uses necessary to the extraction of the 
mine ra l deposits, and the continuance of such 
right shall depend upon beneficial use as p r e­
scribed by law.

The commentary which accompanied the above proposal
it

explained the sections as follows: . t
Sec. 9. Sales and grants must have a reservation 
of minerals because of the E n a b l i n g 'B i l l . MSuch 
minerals", subject to lease in c o n f o r m i t y  with 
E. 3.. 2535 of the 34th Congress.

Sec. 11. This section recognizes the es ta blish­
ment of m i n i n g  rights as applied to a system of 
leaseholds or limited p a t e n t s . "Appropriation 
involves b o t h  location and filing".* Mineral 
Leasing Act is the exception to the above.
This is the reason for making exceptions of these 
non-metallic minerals and for the newer forms of 
geophysical and geochemical prospecting. O t h e r­
wise, the right of an ordinary prospector to 
search for mineral deposits is fully recognized 
and he is recognized as having a preferential 
right to the appropriate permit license or lease 
for t h e *extraction of these mineral deposits.
Lands will be available for construction of 
mining works, disposition of waste and for 
timber necessary "to mine construction.

Section 9 is the present Art. VIII, Sec. 9, w h ic h provides

in part "All sales or grants shall contain such reservations



It was in this form that the p r o p o s a l  w e n t  to the 

- 1
rloor of the convention. In.discussing a related provision

c o n c e r n i n g  the iss ua n ce  of p ro sp e c t i n g  p e rm it s (now Article

VIII, s e ct io n 12), the following exchange o ccurred between

Mr. B a r r  a n d  Mr. Riley, chairman of the res ou r ce  committee:

3ARR: Mr. President, before that's submitted,
I w o u l d  like to know -- since the mineral rights 
a r e  r e s e r v e d  to the state, if a m a n  stakes out a 
p l a c e r  m i n e  for gold, wha t ki nd  of permit is he 
g o i n g  co h a ve  for production? wouldn't that be a 
lease on gold? In chat case y o u  wouldn't want co 
put that amendment in there, y o u ' d  want to include 
all m i n e r a l s .

R I L E Y : Well, m inerals such as you speak of,
w h i c h  are subject to discover/ and location, are 
c o v e r e d  in che first portions o f  Section 13, where 
w e  have endeav or ed  to retain ail of the federal 
n o m e n c l a t u r e  as we k n o w  it n o w  in the federal 
m i n i n g  l a w .

BARR: T h e n  he c o u l d  get a patent on his claim,
then?

R I L E Y : He could if Congress will allow.

3ARR: I see. Weil, I didn't know, I thought
perhaps the state w o u l d  want to give h i m  a lease 
in a case like that. I have nc objection then.

RILEY: In effect, it would p r o b a b l y  amount to a
lease, or co a very limited pater.c.

Of course, the then current drafts of the enabling

act p r e v e n t e d  paten t fr om  issuing, and che framers of che

scace c o n s t i t u t i o n  c o u l d  only hcpe that Congress would

change course. This intent to follow the historic federal

schema of discovery, location a nd patent if Congress would

r e f r a i n  f r o m  imposing a leasing system sur v iv ed  co che final



S e c ti on  11. Mineral R i g h t s . Discovery and 
appropriation shall be the basis for 
establishing a right in those minerals 
r e s e r v e d  to the State which, upon the date 
of ratification, of this constitution 
by the people of Alaska, were subject to 
location u n d e r  the federal mining l a w s .
P ri or  discovery, location, and filing, 
as prescribed by law, shall establish 
a p r i o r  right to these minerals and also 
a p r i o r  r ight to permits, leases, and 
transferable licenses for their extraction. 
Continuation of these rights shall 
depend upon the performance of annual 
labor, cr the paymeit of fees, rents or 
r o y a l t i e s , or upon o t h e r  requirements as may 
be p rescribed by law. Surface uses of.land 
by a mineral claimant shall be limited to 
those necessary for the extraction or basic 
processing of the m i n er a l deposits, or 
for both. Discovery an d  appropriation 
shall initiate a right, subject to -- 
further requirements of law, to patent of 
mineral lands if au th o ri se d by the State and 
not prohibited by Congress. The provisions 
of this section shall apply to all 
other minerals reserved to the 
State which by law are declared subject 
to appropriation.

D. ALASKA STATEHOOD A C T  - 1957-1958 

W i t h  the constitution allowing flexibility to _ 

adopt the historic federal system, the focus shifted back to 

congress to change the tongressionally imposed leasing 

requirement. This attempt was lead by the Alaska Miners 

As so ci a t i o n  represented by Glen Franklin. Mr. Franklin's 

March 15, 1957, testimony before the House Sub-committee on 

Terr i to ri al  and Insular Affairs is the only detailed d i s­

cussion o f  the 6(i) provisions in the official committee 

r e c o r d s .



Mr. F r a n kl in  began his testimony w i t h  the miner's

o p p o s i t i o n  to the r e q u i r e d  leasing of m i n e r a l  deposits in

all state l a n d s :

F o l l o w i n g  is the statement of the A l a sk a  
Mine r s A s s o c i a t i o n  rel at i ve  to m a n d a t o r y  
l e a s in g of mineral rights on all lands 
r e s e r v e d  to the n e w  State of Alaska.

* * * * *

W e  b e l i e ve  that the w e l l - i n t e n d e d  actions 
c o n t a in e d in the enabling le gislation w i l l 
ha ve  an adverse effect a nd that m a n d a t o r y 
leasing of mineral rights by the n e w  State 
of A l a s k a  under tbi conditions imposed 
w o u l d  ir reparably damage the development 
of Alaska's mineral resources. As a 
result, it w o u l d  for man y  years reduce 
tan re ceipts and other State r e v e n u e’ from 
she aiiaerkl indcssry.

»

* * * * *

We beli ev e that the Legisl at ur e of the 
State of A l a s k a  should be allowed to 
d et ermine the d is po si t io n of che mineral 
rights on all State lands except chose 
s p ec if i c a l l y  res e rv ed  for schools . Thus 
they could offer additional incentive to 
encourage the settlement of State land 
and the development of its resources by 
m a k i n g  it available for m a xi mu m use 
c onsis te nt  w i t h  the pu blic interest.

We should like to point cut that even 
u nder the present simple and time- 
h o n o r e d  s y st em  of discovery and Location, 
the m i n e r a l  industry in Alaska has 
declined, rather than advanced, in the 
last decade.

The several bills introduced to cate in 
the S5th Congress have in common that 
A l a s k a  is entitled to select, w i t h i n  
25 yeart after admission, 103,250,000 
acres of land.



All land so claimed shall have che 
m ineral deposits reserved co che State, 
a nd it shall be mandatory that the State 
lease the mineral rights; forfeiture of 
rights could result if disposed of 
contrary to the provisions in the bills.

Hearings befor e  the Hoi >e. Subcommittee on Territorial and

Insular Affairs of the Committee on Interior and Insular

Affairs o n  Statehood for Alaska, 35th Cong., 1st Sess., 216-

217 (March 15, 1957) ("Hearings"). Mr. Franklin urged that

' [d]isposition of mine ra l rights on state claimed lands

should be left to the discretion of the State legislature in
f

conformity w i t h  provisions concerning this subject in the 

State constitution." Hearings at 220.

At one point, the committee engaged in an exten­

sive discussion wi th  Mr. Franklin concerning possible c o d i­

fications of the p r oposed section. The modification would 

distinguish between lands that were known or believed to be 

valuable for minerals and lands not believed co be valuable 

for minerals as a basis for deciding which lands had to be 

leased and w hich lands could be transferred by patent or 

allowed to be mined by claim-staking:

MR. A S P I N A L L . Now, do I understand 
that if A l as k a is given statehood and 
100-plus million acres of land or more 
or less are set aside for the use of 
che State, y ou wish the lands to be so 
transferred to che new State of Alaska, 
so chat che State of Alaska can issue 
patents for mining claims rather than 
by leasing procedures as provided under 
the Leasing*Act of 1920; is that correct?

_-n _



MR. FRANKLIN. I s ho u ld  like che Scate
of A l a s k a  co be e n ab le d  or allowed co '-m
d i s po se  of c hose lands or mineral
rights u n d e r  che form, of leasing by
sale or ocher mechod, as long as
a d e q u a t e  c o m p e n s a t i o n  has been received,
but n o t  r e l e g a t e d  on ly  co leasing.

Hea r in gs  at 221. ..

The M i n e r a l  L e a s i n g  Acc o f  1920 had one pr oc ed ur e

for lands k n o w n  or b e l i e v e d  co be capable of contai ni ng

c om me r c i a l  quanti ti e s of minerals ("competitive ••Leasing") ,

and a n o t he r p r o c ed ur e for other areas .("non-competitive

leasing"). */ The c om mi tt ee  returned to t h i s - qu es ti on

later:

MR. ABBOTT. But. y o u  chen say or imply 
chat y o u  c o u l d  outli n e a 50 milli on  or 
60 m i l l i o n  a.r \ area in che n e w  Scate 
i f A l a s k a  wtiich w o u l d  be known co be 
m i n e r a l i z e d  or p ro s pa ctively valuable 
for m i n e r a l s .

Is chat not che effect of your state­
ment?

MR. FRANKLIN. Yes, sir.

MR. A B B O T T . Ar i in a sense you are 
o b j e c t i n g  co a m i n e r a l  Leasing pro vi si on  
a l o n e , are y ou not?

MR. FRANKLIN. Yes; mandatory Leasing alone.

*/ Fo r oil and gas, che requiremer.es differed de pe nd in g 
on w h e c h e r  che lar.ds c o v e r e d  a "known geologic structure 
of a p r o d u c i n g  oil a nd gas field."



MR. ABBOTT. M a n d at or y  leasing. But y o u  
are f amiliar wi t h the history of both the 
m i n i n g  law a n d  the Mineral L e a s i n g  Ac:t of 
1920, and the differences?

It is true, is it not, that the m i n i n g  law 
envisages a n d  to this day provides for a 
p a t e n t  s y s t e m  based o n  exploration, d i s­
covery, a n d  the p o s t i n g  of a location, 
c ompliance w i t h  the local recording l a w s , 
d o i n g  .annual assessment work, and t h e r e­
aft e r - g o i n g  to.patent?

MR. FRANKLIN. Yes.

MR. ABBOTT. That p r i o r  to 1920 on oil., 
and gas lands on the public domain there 
was a  patent system. Is that correct?

MR. FRANKLIN. I a m  n o t  familiar wi t h oil 
and gas at all.

MR. ABBOTT. Well, I think the committee 
m e m b e r s  w i l l  understand that that was the 
history. W i t h  the enactment, of che 1920 
M i n e r a l  L e a s i n g  Act, Congress said that 
in areas w i t h i n  k no wn  geological structures 
p ro du c i n g  oil end gas in paying q u a n t i t i e s , 
and, as i n t er pr e te d f r o m  language in the 
act, prospect iv el y valuable, che United 
S t ates agencie, wo ul d be limited to issuing 
leases, n o t  oatents but leases.

MR. FRANKLIN. This was on oil and gas?

MR, ABBOTT. That is o n  oil a nd g a s . 3ut 
the meas u re  was "areas known to be v a l u a b l e ." 
A n d  h ere y o u  have made the statement chat 30 
co 6U aclllon acr e s are known to be v a l u a b l e 
or p r o s p e c t i v e l y  v a lu ab le tor mineral d e v e l o p­
ment! Would y o u  see a n y  value in the c o m - 
m-.ttee c o n s i d e r x n g , in light of the provisions 
in the b i l l , what p ersuaded Congress to enact 
the 1920 a c t , where the basis a n d m e a s u r e w a s ; 
A r e  thev k n o w n  to be v a l u a b l e ror m i n e r als? 
Y o u  y ourself have made the statement that 
t h es e areas are known to be valuable for or 
are i n  any case prospectively valuable for 
m i n e r a l s .



The p r e v i o u s  enab li ng  acts have done v e r y  m u c h  
the sane t hi ng  that is suggested h e r e  for 
Alaska, w i t h  the one pos si bl e e x ce pt io n to 
w h i c h  y o u  point, and that is your i n t e r p r e­
t a t i o n  that u n t i l  the detailed su rvey was 
c o m p l e t e d  y o u  w ou ld  n o t  achieve title. Y o u  
are n o t  s ay in g that y o u  could not achieve 
r i g h t s  under o r  for entry p r i o r  co survey, 
a r e  you?

MR. FRANKLIN. Yes. W e  cont en d that the 
c l a i m i n g  by the Scate will a u t o m a t i c a l l y  
e l i m i n a t e  any use of chat la nd  u ntil the 
s u r v e y  is made, b e c a us e there is no clarif yi ng  
l a n g u a g e .

MR. ABBOTT. Well, h o w  do y ou account, Mr.
Franklin, for the fact that these lands have 
n o t  b e e n  e n t e r e d  and located if they are k n o w n  
to be v a l u a b l e  for minerals? Are y o u  saying 
chat it is k n o w n  that these 50 or 60 million 
acres are k n o w n  to be v a l u ab le  for m i n e r a l s , 
and yet no one has gone cut under the mining 
law a n d  s taked out a location and m a d e  a claim?

MR. FRANKLIN, I say chat they have p ot en ti al  
value. I intended chat, w h et he r I sai d it or 
not. But we are looking at this thing from 
che stand po in t of a coup e. o f  h u n dr ed  years 
at least. A n d  what lies her e under che soil 
is stixl yet co be discov*. 'ed.

I p e r s o n n a l l y  have great faith in the d e v e l o p­
ment  of A l a sk a' s mini n g and mineral resources.

MR. ^ 3 3 C T T . But Mr. Franklin, do y o u  not
c h i n k  chat che people in your industry in 
A l a s k a  and che people who w o u l d  succeed-to 
che p o s i t i o n  of or ac tually c omplement 
the p o s i t i o n  of che 3 ureau of Mines and 
B u r e a u  of Lan d  Managem en t  in Alaska today, 
w o u l d  act just the w a y  they do in the 11 
p u b l i c  land States of the West under the 
o i l  a nd gas leasing provisions? A  p e r s o n  
comes into the controlling agency, the 
B u r e a u  of L a n d  Management, and says, "We

- /
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are filing an application on lands believed 
to be v a l u a b l e  by r e a so n of seismic surveys, 
or in any case, geologic and geophysical 
prospecting." And w i t h  the interest 
s hown in those l a n d s , the lands are classi­
fied, b y  the Bureau o f  Land Management. Pretty 
m u c h  the same thing would, be done in A l as k a 
if interest w e r e  e x pr essed in a given area; 
would' it- not?

HR. FRANKLIN. .Well, w h y  not, let the 
d eci si on  as to hew to dispose of those 
lands rest w i t h  the State l e g is la t ur e 
r a t h e r  than qualifying the en a bl in g 
l egis la ti on  so.that they have no other' 
choice. . . .

I feel quite sure that the land division, 
or w h a t e v e r  is ultimately set u p , will 
p ro ba b l y  go along the lines of "leasing.
But if, in their discretion, the State 
legislature should feel.that it might be 
of m o r e  advantage to have some other 
system, why  not let us io. it that way?
3 ecause we understand cur local problems 
m u c h  bettor, I understand, than they can 
be u n d e r s t o o d  from h e r e  at this point, 
b ecau se  we are looking ahead so far.

MR. A3S0TT. To boil it down, if Congress 
is going *'.o put a p ro vision in for disposal 
of these minerals, y o u  believe that it 
should include provisions for patent cr 
sale?

MR. FRANKLIN. Yas sir.

MR. ABBOTT. And do I read y o u  position 
c or re ct ly  that ycu w o u l d  prefer that it be 
left.to the State?

MR. FRANKLIN. Yes, sir.

_ T <%_



HR. ? I L L O N . I w o n d e r  if the counsel cou3 d 
clear up one point f o r  me. In the event 
that a c la i m were m a d e  by the State of 
A l a s k a  to a territory of say 500 square 
m i l e s , and  we were a w a i t i n g  the surveys to 
be c a d e  pending the t u rn in g over of these 
lands to the State o f  Alaska, w o u l d  the 
Federal. Government be in a posi t io n at chat 
time to grant the r i g h t  to explore for 
nir erals , co wo rk  for minera." ?.. or would 
thet c l a i m  aut om at i ca ll y stop the Federal 
Gov iraaant from f u r th er  issuance of any

HR. ABBOTT. well, I b el ieve'the language 
takas it clear, Mr. Filler., that as of 
the date of selection -- a n d  as I read che 
act there is no such thing as tentative 
s el ection or tentative s e g re ga ti on  for 
p o s s i b l e  selection; che n e w  State would 
either ha v e to elect to select t h i s ,500 
square m i l e s , or it w o u l d  continue co be 
open as vacant, unappropriated, u nr e se rv ed  
p u b l i c  domain co the" M i n er al  Leasing Act 
entry a nd mining l aw entry. From the 
m o m e n t  o f  s e l e c t i o n , not unlike our 
p r e se nt  system, I a s s t m a  that A l a s k a 1 s 
laws w i l l  have p r o vi de d for an entry 
s v s t e m , a request tor classirication, 
as it n o w  stands u n d e r  m i n er al  l e a s i n g .

If M r . F r a n k l i n 1s r e c o m n en d at io ns  were to 
be f o i l o w e c , then 1 assume that if che 
se le ct io n cad oeen mace, then as of che 
date of selection e n t r y’ coulc be 'made 
for oater.t or l e a s i n g . ar.c provision 
tathe be macs tor 'ooch;~cnac if che 
T e r r i t o r y  cecermined" that the area was 
tot k n o w n  to be v a l u a b l e  for minerals -- 
cr the State,”"! s houl d say —  then p r o­
vision w ou l d be made for the patent er.trv, 
that i s , entry looking to patent based



If, h o w e v e r , the geological experts in 
tne State government aetermined it to be 
prospectively v a l u a b l e , it might well be 
that y ou w o u l d  have a mineral leasing 
a p p r o a c h , just as we do under the 1320 
Mineral Leasing Act.

MR. PILLON. Does that clarify it? It 
does'not to me, because it is too 
involved. I just cannot follow it.

Hearings at 223-226 (emphasis a d d e d ) .

U nder Mr. Abbott's understa nd i ng  of Mr. Franklin's proposed 

change, lands n ot classified o r  known as being valuable for 

minerals could go to patent; that suggestion was not followed".

M r .• Franklin's efforts to delete the mandatory leasing 

requirements w e r e  in vain: 6(i) remained unchanged.

Mr. Franklin was successful, however in making 

another suggestion. He advocated for the inclusion of cn express 

provision allowing the state to dispose of lands prior to 

the issuance of patents. This further suggestion was part 

of the discussion quoted above. Earlier, Mr. Franklin 

suggested adding provision to the statehood act similar to 

that in the Alaska Mental Health Act, which would provide 

"Following the selection of lands . . . but prior co che 

issuance of final patent, che territory shall be authorized 

to lease and to make conditional sales of such selected 

lands." Hearings at 225. Since patent would not issue 

until perimeter surveys were made, and surveys in Alaska 

could cake y e a r s , the ability to acquire mining rights might 

be uncertain without an express provision giving the state 

authority to allowing mining prior to receipt of patent.



3uc in the final provision, the ability of the

state to c onditionally l e a s e ---mineral deposits was changed '

from the time of se le ct io n  to the time of tentative approval.

6(g) n o w  reads, in. p e rt inent part:

F o l l o w i n g  the. s e l e c ti on  of lands 
by the state a nd the tentative app ro va l  
of s u c h . se l ec ti on  by the secretary 
or his ‘designee, but p r i o r  to the 
issuance of final p a t e n t , che state 
is h e r e b y  a u t h o r i z e d  to execute c o n­
ditional leases a n d  co m a k e .c on d i­
tional sales of such selected l a n d s .

a * •

when Ho us e 3il! 7999 (the statehood bill) reached

the f l o o r  of the house, there was extensive debate on its

merits. 3esides che c o n c e rn  about the ability of the state

to r a i s e  n e c e s s a r y  r e v e n u e s , there was app re he ns io n  chat the

federal govern me nt  was g iv i ng  away valuable mi nerals to

the state and chat che state w o u l d  not resp on si bl y deal

with its l a n d s . For e x a m p l e , on M a y  27, 1958, the following

exchange took p l a c e  between Re pr esentative O'Neill cf

Massachusetts and Re pr es en t at iv e 0'3rien of N e w  Y o r k :

Mr. O ' N E I L L  . . . There is another group in the 
House that is no t  so benevolent as the first 
g r o u p . They w a n t  to give away only 101 mil li on  
acres of land a nd the property w h i c h  belongs to 
the peop le  of the Unit ed  States. The gentleman 
from Texas is r a t h e r  m i s e r l y  in his thoughts; he 
wants to give the m only 21 million a c r e s .

If there is ever going co be another Yaroo land 
scandal, if we are going cc make the biggest 
giveaway in the h i s t o r y  cf this Nation, let us 
start w i t h  only 21 m i l l i o n  acres. Please, let us 
not go h o gw il d completely.



Person al ly  I an in opposition to the bill. I am 
going to vote against it regardless of what amendment 
is adopted because I honestly believe that the 
minerals up there, the fishing rights, the great 
forests up there b elong to all the people of 
America. I do not think we hav e any right to 
delegate to a handful of people in a legislature 
in Alaska the authority to give avay property that 
belongs to the people of America.

MR. O'BRIEN of N e w  York. Mr. Chairman, will the 
gentleman yield?

Mr. O'NEILL. -I yield.

Mr. 0'3RIEN of New York. Is the gentleman aware 
that tie State of Alask a w o u l d  get only 400 000 
acres of all the tremendous forest lands up there, 
the rest b eing reserved by the United States?

Mr. 0 1 N E I L L . I have read the bill. I know that
it said chat they have a p eriod cf 25 or 50 years 
in which to go in and pick out lots of 5,000 acres 
each.

Mr. O'BFJIEN of New York. Except che forests.

Mr. O'NEILL. The gentleman knows and I know that 
for the nex t 25 years those people who are up 
there after having made surveys are not going to 
take up the useless property. They are going co 
p ic k out the best property.

Mr. O'BRIEN of N ew York. Is the gentleman familiar 
w it h the Teapot Dome scandal when the leasing'was 
done under che Federal Government and not the 
Scace government?

Mr. O'NEILL Certainly I a m  familiar wit I that.
3uc I think in writing a bill such as this and
knowing what happened in connection w i t h  Teapot 
Dome and the leasing up there and knowing about che 
Yaaoo scandal and the leasing and che sales made 
at that time the committee should have written 
some safeguards into a bill of this type.

Mr. 0'3RIEN of New York. Does the gentleman know 
that the State of Alaska m a y  not sell a single 
foot of mineral land but may only lease it?



Mr. O ' N E I L L  Yes, I have read che bill. 

C o n g r e s s i o n a l  Record, Vol. 104, p. 9610 (May 27, 1958). See 

a l s o . C o n g re ss io na l Record, Vol. 104 ac 9341, 9344-9345,

9361 (May 22, 1958) a n d  id. ac 9504 (May 26, 1958).

In r e s p on se  co criticisms of che bill, and p a r t i­

cula r l y  about i nc lu d i n g  mine r al  deposits in :he transfer of 

o v e r  100 m i l l i o n  acres of land, Delegate 3 arciecc addressed 

che House o n  M a y  26, 1958, Co ngressional Record, Vol. 104, 

ac pp 9514-9516. in che course o f  these remarks he stated:

Now, let us c u m  to the p r o p o s i t i o n  of 
m i n e r a l  grants. H.Pw. 7999 proposes chac 
che m inerals as well as che surface should 
be c u m e d  o v e r  to che Scace of A l a s k a  in 
che land c r a n s f a r s . " r o m  whac has been 
sa id  and w r i t t e n  around here one mighc 
b e l i e v e  chac chis is che crime of che c e n­
tury . Let us have a look ac chis situation.
It deserves one. A laska is not, as we all 
know, b a s i c a l l y  dependent upon a g r i c u l­
ture. This despite che fact chat G o v e r n­
ment  experts who have surveyed its a g r i­
culture  poten ti al s estimate chac 65,000 
square m i l e s - — 41,600,000 acres --are s u i t­
able for crop produ c ti on  and for c u l t i v a­
tion and in adcition another 35,000 
square m i l e s  22,^00,000 acres —  are s u i t­
able for g r a c i n g . Development of these 
lands will come. 3uc, very frankly, I do 
not believe that the time will ever arrive 
w h e n  a gr ic ul t ur e products from Alaska 
w i l l  be in di rect competition w i t h  those 
f r o m  what are n o w  in the 43 States. F u r­
ther, I c o n t e n d  there is nothing wrong 
w i t h  that. This is all to the good. It 
serves to streng th e n che economy cf our 
w h o l e  Nation. The gentleman from N ew 
l o r k  (Mr. 0 ’3rien) suggested in his 

n i n g  soee ch  that in a comoarativelv



few years after statehood Alaska will 
have 10 million people. I hope he is right. 
In any case, A la sk a  will have many more 
people than it n o w  has and will be raising 
m u c h  m o r e  of the food it consumes than 
it n o w  does. But always, as I see it, there 
w i l l  b e  a need for importation of food­
stuffs. They wi ll  be paid for by exporta­
tion of our natural r e s o u r c e s , raw or re­
fined. _ And that w i l l  be mutually advan­
tageous .

Right n o w  the fact is that the sub­
surface values, generally speaking, are 
more valuable than surface v a l u e s . 
A l a s k a  has always been a mining country 
and there is a very strong possibility that 
the great mining booms of the past will 
fade into insignificance when matched 
against what we believe is the coming oil 
boom.

The situation n o w  is that generally 
speaking a citizen may go upon public 
domain land in A l a s k a — federally owned 
land that is —  and locate a mining claim 
to w h i c h  he may, if he so desires, obtain 
fee simple title. He might find the rich­
est gold  mine in the world and become 
its absolute owner, /.id, parenthetical­
ly, as far as I am concerned that is 
p er fe c t l y  all right. It is in accordance 
w it h American free enterprise and own­
ership of property. Oil and gas lands 
may r.ot, of course, be owned outright.
They m a y  only be leased from the F e d­
eral Government under the Mineral 
Leas in g Act of 1920. The Alaska state­
hood bill is much more stringent ^nan 
Federal laws. It provides that the State 
r av never sell mineral r i g h t s . It may 
only Lease chemT This provision was 
i nserted wn.ch the thought and hope "that 
future citizens of the Srate of Alaska 
would continue to derive be ne fi ts’ rrom 
the utilization of these minerals through 
a leasing system' The people of Alaska 
are mineral of the trust reposed in 
the constitution for the state-to-be a 
resource article w h i c h  meets every test



w h i c h  m ig ht  be a m l i e d  to it. Alr ea d yw • • *
their legis la tu re  has ena ct ed  w h a t  is 
n o w  chapt e r 184 Session Laws or Alaska,
1957, legi sl at io n creating a Depart me nt  
of Lands and e st ab lishing the ground 
rules u n d e r  w h i c h  it wi ll  operate. I feel 
co n fi de nt  chat any fair-min'ded persons 
devoted to the principles of conse rv at io n  
w i l l  appl au d that law.

If it has not already b e e n  said it will 
b e  said,, undoubtedly, that the p o li cy  of 
gr anting m i n e r a l  rights co a n e w  State 
departs from tradition and fr om  p r e c e­
dent. It is true th-t most of the w e s t e r n  
States w e r e  given the surface cf the land 
only. But any such statement would n o t  
be literally true. The O k l a h o m a  en­
abling A c t  was. so phrased- as to give that 
Scate its minerals. The Rep ub l ic  was 
n o t  shattered by wha t was done-there ■ 
an d  I for one have never h e a r d  that 
O k l a h o m a  is to be r e p r i m a n d e d  and c a s­
tigated. for its management of these min- 
•erals instead of h av i ng  them ex c lusively 
un de r the j ur is d i c t i o n  of Washington 
w h i c h  I m a i n t a i n  is in c on tr a diction to 
States rights.

There is another element which ought 
co be c o n s i d e r e d  here. A  m a t e r i a l  
change in the attitude of che Congress 
t ow ar d the granting of miner al  lands to 
the States came about in 1923 (sic). A  bill 
then enacted and signed into law p ro­
vi d e d  in ef fect chat all grants cc the 
States of n u m b er ed  sections in place for 
the support of public schools shoulc e n­
compass sections mineral in character 
equally w i t h  sections nonmineral. Th at  
r e p r e s e n t e d  mo re  n o c e m  chinking on 
this subject and influenced, or sc 1 b e­
lieve, the committees w h i c h  over these 
m a n y  years hav e been consi d er in g A l a s­
k a  stat ehood legislation.

I d . , at 9515 (emphasis a d _ e c ) .

I
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The House passed H.R. 7999 on Hay 28, 1958, with 

the Senate approval coming on June 30, 1958. The Statehood 

Act, P.L. 85-508, 72 Stat. 339 became effective July 7,

1958, and w it h  subsequent voter approval and Presidential 

declaration, Alaska becamt a state on January 3, 1959.

III. DISCUSSION OF LEGAL QUESTIONS RAISED

A. THE 6 (i) LEASING REQUIREMENT APPLIES TO ALL

STATE-SELECTED (6(a) AND (b)) LANDS

1. State officials were incorrect in believing

the leasing r e q u i r e m e n t .applied only when 

the state had sold or disposed of the surface 

int er es t.

After the passage of the Statehood Act, stata 

(then territorial) officials interpreted the leasing restric 

tions as applying only to lands where the surface interest 

had been di.sposed. On April 4, 1959, for example, Phil R. 

Holdsworth, then holdover territorial commissioner of mines 

and soon to become the state's first commissioner of natural 

resources, offered what was to become the state position.
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Section 6(i) of Public L av 508 entitled 
M i n e r a l  Land Grants makes the following state- * 
m e n t : “All g r a n t s m a d e  or co nfirmed under
this A ct shall inc lu de  m i n e ra l deposits."
This section goes c n  to say that w h e n e v e r  the 
S tate of A l a s k a  sells, grants, deeds, or 
p a te nt s a ny of the min er al  lands so granted, 
conveyances wi ll  " . . . .contain a r e s e r v a­
tion to to the State of all of the minerals 
in the lands so sold, granted, deeded, 
o r  patented, t o g e t h e r  w i t h  the right to 
p r o s p e c t  for, mine, and re move the sane."
F r o m  this it can be seen that lands 
s el ec te d b y  the St at e and w h i c h  are not 
c o n v e y e d  to a s e co nd  party m a y  be considered 
State public d omain land. The prasenr' 
interp re ta ti on  of Sec ti on  5 (i) of Public 
L a w  508 infers that the u sual mining rights 
contingent upon d is co v e r y  a nd appropriation 
w i l l  apply on State public domain lands the 
same as they p r e s e n t l y  apply cn Federal 
p u bl ic  domain lands w i th in  Alaska. .'The major 
d ifference in the case of State lands is 
that the o w n e r  of an u np at en te d m ining claim 
w i l l  n ot come to the State for a patent co 
that claim. Such action w o u l d  compel the 
Scate to reserve the minerals in that land 
to the Scate or its lessee. Mineral deposits 
w h i c h  have been r e s e r v e d  zo the State in the 
conveyance of lands as described above 
"sha ll  be subject to lease by the Scate as 
the State Le g is l a t u r e  may direct." This 
concept closely parallels the policies of 
Publ ic  Law 157 w h i c h  segregates the surface 
rights from s ubsurface mineral rights.

P r e s e n t a t i o n  to the rourth A n n u a l  Mining, Min er al  and

P e t r o l e u m  Cor.ferer.ee, Anchorage, Alaska, April i, 1959.

This "inference" w as included in che first Alaska

Lands Act, 1959 Alask a  S e s s i o n  Laws, art. IX, ch. 159:



Section L. Discovery and Appropriation 
R i g h t s ♦ Except as-..herein provided, all 
minerals w h ic h  are subject to location 
under the mining laws of the United 
States, and the mineral lands in w h i c h  
they are contained, shall be subject to 
discovery, appropriation a n d  location 
under the provisions of Sections 47-3-9 
through 47-3-93, A C L A  1949, as amended.
In the case of tide and submerged lands, 
and acquired lands known to contain 
such m i n e r a l s , or lands w h i c h  have been 
sold, granted, deeded, or patented r es er v­
ing such minerals to Alaska, the right cc) 
mine and remove such minerals nay be 
acquired only by lease on such terms 
and conditions as m ay be r e c o m e n d e d  
by the Director and approved by the 
Commissioner.

This approach has been consistently adhered to 

since statehood, and is presently seen in the regulations - 

11 AA C 86.135(b)

We are of the opinion that, although longstanding, 

this interpretation of 6(i) is incorrect. A  long standing 

contemporaneous state interpretation of a federal statute is 

of little weight */; here it is pirticularly suspect given 

the intense and adverse state feelings about the 6(i) restrictions. 

A l t h o u g h  the state officials recognized that they coula not 

issue a patent that included the subsurface estate, they 

apparently attempted to restrict the application of the 

leasing language to as n a r ro w an interpretation as possible. 

A l t ho ug h  their goals may have bean laudable, the attempt to 

reta in  the federal claim-staking s ystem on state lands was 

p re cluded by o(i).

*/ See, g e n e r a l l y ,  2A Sutherland Statutory Construction, 
ZTth ed., §49.05 ac pp. 238. 238-249.
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At: no cine p r i o r  to the pas sa ge  of 6(1) and the 

S t a t e h o o d  A c t  was this i n t e r p r e t a t i o n  offered or discussed. 

On the contrary, as Mr. F r an kl i n ' s  testimony shows and as 

the co mm it te e reports state, the 6(1) re st ri c t i o n  was u n d e r­

stood as applying co all m i n e r a l  l a n d s .

T he state officials' p o s it i on  rests u p o n  d i s t i n­

guishing b e t w ee n a "patent" s y s t e m  and a "claim-staking" 

system; namely, chat the 6(1) r e s t r i c t i o n  only applied to 

p r e v e n t . a  patent f r o m  issuing to mineral lands, not to 

claim-staking. Congress, u n d e r  this view; only intended 

l eas in g co apply co lands w h e r e  the surface was held by 

o thers w i t h  p e r m an en t rights.

But this a p p l i c a t i o n  of che o(i) r e s t r i c t i o n  wo ul d 

r e s ul t in a system p r a c t i c a l l y  identical co che federal 

"pacenc" system. U n d e r  che federal system, the only land 

o p e n  to cl ai m- s t a k i n g  was u n o c c u p i e d  land, w h e r e  no one else 

h e l d  superior rights . S e e , a . t . , Rancher 1 s Z:co location 

and D ev elopment C o . v. A n a c o n d a  C o ., 243 7. Supp . 703,714 

(D. U t a h  1965). E v e n  under che federal system, therefore 

c l a i m - s t a k i n g  was r e s t r i c t e d  to areas where no one h ad a 

p r i o r  p e m a n e n c  surface inceresc.

Second, m e r e l y  p r e v e n t i n g  pacenc does little, 

b o t h  pr at ic a l l y  and legally, to change che federal mining



scheme. The rights conveyed.by discovery and location
( V .

gave, for all practical purposes, rights identical to those

conveyed by patent. As the United States Supreme Court

sta.ted:

The rule is established by innumerable 
decisions of this Court, and of state and 
lower federal c o u r t s , that w h e n  the loca­
tion of a mining claim is perfected under 
che law, it has the effect of a grant by 
the United States of the right of present
and exclusive possession. The claim is
property in che fullest sense of chat term; 
and may be sold, transferred, mortgaged, 
and inherited without infringing any right 
or title of the United States. The right
of the owner is taxable by the state; and
is ’’real property" subject to the lien of a
judgment recovered against the owner in a
state or territorial court. Belk v. Meagher,
104 U.S. 279, 283; Manuel v. Wulff, 152 U.S.
505, 510-511; Elder v. Wood, 208 U. S. 226,
232; Bradford v. Morrison, 212 U.S. 389. The 
owner is not required to purchase the claim 
or secure patent from the United S t a t e s ; but 
so long as he complies w i t h  the provisions 
of the mining l a w s , his possessory r i g h t , 
for all practical p u t p o "es or ownershipT is 
as good as though secured by p a t e n t .

Wilber v. United States ex rel K e r s h n i c , 208 U.S. 306, 316-

(1930) (emphasis a d d e d ) . ,

3ut the purpose of the 6(i) restriction was to

impose significantly stricter controls over mineral dispose

than un de r the federal scheme. As Delegate 3artletc stated

in the Congressional floor debate, "The Alaska statehood

bill is muc h more stringent than federal l a w s . It provides

chat the Scate may never sell mineral rights. It may only

lease them" 104 Congressional Record at 9515 (May 26,

1958).



Th e p u r p o s e  of che leasing s y s t e m  was co provide continuing 

scace c o n c r o l  of minerals, co provide revenue for che scace 

c h r ou gh  r e n c a l  or r o y a l t i e s , and co p r e v en t minerals from 

b e i n g  " g i v e n  away" co ehird parties. A  loophole as large as 

c he one o f f e r e d  b y  early state officials is antichecical co 

chac purpose.

Therefore, we b e l ie ve  chac che approach offered sy 

state off ic ia ls  in 1959 was n o t  cont em pl at e d by anyone prior 

co che p a s s a g e  of che St at e ho od  Act. The .•history of che

** i
6(i) provision, che School Lands Act, che committee r e p o r t s , 

a n d  che e x p r e s s e d  purposes of cne provis io n s lead us co che 

c o n c l u s i o n  chac che leasing r eq uirement applies co all 

m i n er al  lands, w h e t h e r  or not che state has previously 

disposed of che surface i n t e r e s t .



2. "Mineral lands" as used in 6(1) means

all 6(a) and,(b) lands valuable for m i n e r a l s ,

no n at t er  when the mineral character

m a y  become known

In our opinion, a closer question is w h e th er  the

t e r m  "mineral lands" in 6(i) restricts the leasing and

m i n e r a l  reservation provisions to only certain, but not all,

6(a) a n d  6(b) lands. 6(i) states in part:

All grants m a d e  or confirmed under this 
Act shall include mineral deposits.
The grants o f’ mineral  lands to the
State of A la sk a under subsections (a)
and (b) of this section are made upon
the express c on dition that [the minerals
be reserved] . . . .  Mineral deposits
in such lands shall be subject to lease . . . .

A l t h o u g h  state administrators never took this position, an

a rgument could be made that the o(i) restriction applies

only to "mineral lands" as that term was applied by case law

to pre-1927 land transfers; namely, land which was known or

exp ec te d to contain minerals at the time of transfer. If

this question was being answered for 7 eaeral/Scace transfers

in 1926, under the case law at that time, we would be of the

o p i n i o n  that that interpretation of "mineral lands" w o u l d  be

appropriate.

But in. the context of che School Lands Act and the 

St at eh oo d Act, we believe that the leasing requirement, and 

the requirement that minerals be reserved in any sale, 

applies tc 6(a) and 6(b) lands whether or not they are known 

or believed to contain minerals at the time of their transfer



U n de r che case lav-applicable co statehood grant s-

e n a c t e d  b e f o r e  che S c h o o 1 Lands Act, " m i n e r a l  lands" meant

lands that wer e  k no wn  o r  believed co be v a l u a b l e  at che cine

chat che s ta t e h ad p e r f o r m e d  ail actions r equired for it to

be e n t i t l e d  to che statutory grant- This a p pl ic at i on  is a

j u d i c i a l  r u l e  f o re cl os in g inquiry, and is b a s e d  up on

c o n g r e s s i o n a l  intent a n d  che d e s i r e  to a v o i d  inequitable

and u n f o r e s e e a b l e  cicle disputes. The rule was .explained in

w v o n i n s  v. U n it ed  S t a t e s , s u r r a ;

[The grantees were ncc] at l i b e r t y  ’ 
to select lands which w e r e  then k no wn  
to contain minerals. Congress d i d  not 
i nt en d co grant any mines or mineral' lands 
. . . .  We s ay "lands then k n o w n  to:contain 
mineral," for it cannot be chat Congress 
i n t e nd ed  chat the grant should be rendered 
n u g a t o r y  by a n y  future discoveries cf 
riineral. . . . The cicle was then co pass, 
and it would be at insulc co che good 
faich of Congress co suppose chat it 
did not intend chat che 'cicle, w h e n  ic 
passed, should pass absolutely, a n d  toe 
co ntigencly u p o n  subsequent discoveries.
This is in a c co rd  w i t h  the gen er al  rule 
as to the transfer cf title co che public 
lands cf che Uniced Scaces. In cases of 
homestead, preemption, cr town site 
e n t r i e s , the l a w  excludes mineral l a n d s , 
but it was n e v e r  doubted chat the title, 
onea passed, was  free f r o m  all conditions 
of subsequent discoveries of mineral.

255 U.S.at 499. (Quoting from S h a w  y. Kellt g , 170 U.S.

31?., 332-333 (1398)) T h e  court w en t on co describe h e w  chis

g e ne ra l rul e applied co scate .selections p r i o r  to the School



The Land Department uniformly has 
ruled that the states acquire a vested 
light in all school sections in 
place w hich are not otherwise ap­
propriated, and not known to be* 
mineral, at the time they are identi­
fied by the survey, --- or at the date
of the grant, where the survey pre­
cedes it, --- regardless of when the 
matter 1300011163 a subject of inquiry 
and decision, and that this right 
is not defeated or affected by a sub­
sequent mineral discovery.

255 U.S. at 500.

This rule prevents inquiry into whether the land 

was known to be mineral in nature after a certain date. The 

purpose of this rule was to prevent the grantor from subse­

quently attempting to recover lands w h i c h  were thought to be 

unconditionally transferred. It also was applied only where 

the land which was transferred,was not known to be mineral 

in character at the time of the transfer.

But we question whether che rule is applicable 

where che transfer ;f title does not depend upon a distinction 

between mineral and non-mineral land, where the rule is noc 

n ecessary in. order for title to be unaffected by subsequent 

discovery of minerals, and where the inquiry would be

meaningless in ter^s of the question of ownership between the Q

federal government and the state. Instead, the purpose of 

determining the mineral nature of the land is entirely 

different under the 6(i) provision --- it is to determine how

-S', -
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the scate m a y  deal w i t h  its resourcse in a disposal of the' 

p r o p e r t y  after title has p a ss ed  froa the federal government 

to che state. The p u r p o s e  of che r es tr i c t i o n  was to promote 

state control over the miner a l deposits, n o t  to foreclose 

state o w n e r s h i p .

In addi ti o n che rule was based, in part, on the 

r a t i o n a l e  that Congress could n o t  have i n t e n d e d  that title 

be tr an sf e r r e d  upon the condition that there w o u l d  be no 

s ub se qu en t  discovery of minerals. But the S c hool Lands Act 

and che 5 ( i) grant, in part, we re  meant to eliminate the 

p r o bl em s  caus ed  by di st in g u i s h i n g  between lands k n o w n  to be 

v a l u a b l e  for minerals a nd other lands. These problems were 

s o lv ed  by granting the mineral interest to the s t a t e s . There 

is no reason, and we do. not b e li e ve  chac Congress intended, 

to ap pl y the rule co restrictions on the state's subsequent 

h a n d l i n g  of the land. To impose che rale w o u l d  shift the 

v e r y  p r o b l e m  che l eg islation was intended to solve from che 

p o in t of federal /s ta te  transfer co che st at e/ t h i r d  party  

transfer. For if che rale w er e co apply, then a third 

p a r t y ' s  cicle w o u l d  be chaliengable at any time on che basis 

chat the land was known- co be mineral at che time cf cransfe: 

f ro m che federal governm en t  co che s c a c e .



!

We sec no reason, and do nor belie v e Congress 

intended, to apply the rule restricting the application of 

the t er m  "mineral lands" in a totally different context a n d  

in a m a n n e r  that w o u l d  create the very problems the legis­

lation that the parent of the 6(i) provision (the School 

Land Act) was supposed to prevent. A  similarly n a rr ow  

appl ic at io n of the term "mineral lands" was deleted frcn 

earlier versions of the Statehood Act at che request of 

territorial officials (although for arguably different 

reason), and we are of the opinion chat it.should not be 

implied. */

*/ As ras stated, we do believe that the question is close 
and that a legimate and reasonable argument *can be made to 
the contrary. In fact, the state has argued the above 
definition of "mineral lands" in a prior case. See 3ri=f of 
, ppe l la nt  Scate of Alaska in State v. Lewis, Supreme Ccrr* 
No. 3039 ac 40-46 (filed August 16, 1976). The Supreme 
Court did not reach the issue in its decision. State v.
L e w i s , 559 ?*2d 630 (Alaska 1977) 'appeal dismissed,' £21 
U.S. 901 (1977). In addition co the arguments presented 
therein, additional support can be gleaned from Senate 
Report 1163, 85th Congress. 1st session (August 29, 195T , 
p a g e '2) and one of the drafts of Art. VIII, sec. 11 of the 
Alaska constitution. And, the original 6(i) draft als*j 
intended that a mineral/non-mineral distinction based upon 
known character at the time of transfer be applied.

But in reviewing the entire history, the expressed 
purposes of the legislation, and the purpose of the rule 
foreclosing inquiry into its known nature after transfer, we 
believe chat the better view is the one explained in the 
t e x t .



3. THE L E A S I N G  S Y S T E M  SET F OR TH  IN AS 38.05.185 
- 280 IS C O N S T IT UT IO N AL  AND APPLIES TO ALL 
6(a) A N D  6(b) LANDS

S e c t i o n  6(i) left the choice o f  a l e a s i n g  s y s t e m  

to the state legislature. As Mr. S la ug h t e r  o f  the D e p a r t­

ment of the I n t e r i o r  stated,

The A l a s k a  l eg islature is left . . . 
w i t h  the u n t r a m m e l l e d  right to frame its 
own m i n e r a l  leasing laws; it can, if it 
so chooses, e s t a bl is h  p riorities tha t will 
tend to keen the surface and m i n e r a l• .v*,
right in the same hands and can, in 
general, fit the provisions of its 
m i n e r a l  leasing s ys te m to wh at e ve r r a y  ... 
be its concept of the public interest.,’

Slau g h t e r  memorandum, s u r r a , at 10.

A c q u i s i t i o n  and re tention of m i n e r a l  rights in 

A l a s k a  lands are gov e rn ed  b y  the A l a s k a  Land .Act at .AS 

38.05.185 - 230. These sta' utes apply to r ights in "locat- 

able m i n e r a l s”, or, mo r e specifically, ”mine r a l s  w h i c h  on 

J a n u a r y  3, 1959, w e r e  subject to l o c a ti on  u n d e r  the m i n i n g  

laws of the U n i t e d  States." These mine ra ls  i n c lu de  m e t a l  

ores (gold, silvur, and.che like), and h i g h - v a l u e  ton- 

m e t a l l i c  minerals such as a s b e s t o s , h i g h  p u r i t y  l i m e s t o n e s , 

b u i l d i n g  stone, magnesite, and silica sand. T h e s e  are to be 

d i s t i n g u i s h e d  f r o m  wh at  are t r a d it io na ll y t e r m e d  "leasable 

m i ne ra ls ,"  w h i c h  include oil, natural gas, oil shale, a s­

phalt, bitumen, coal, phospate, sccium, potassium, and, by 

state statute, sulfur. W h e t h e r  or not found c n  6(a) or 5(b) 

lands , these "leasable" minerals can or.iv be accu ir ad  bv• • 0

lease. AS 38.05.135-181.
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F o r  "locatable" minerals, t h e  statutes set up two .

b a s i c  methods, to acquire the right to extract and sell the1.

minerals, e a c h  of which applies to different categories of

s ta te  lands... One method is the staking of a m in in g claim

u n d e r  AS 38.05-195. That statute provides for ..claim-staking

o n ’ lands o p e n- to  mineral, l ocation and rights are acquired
%

s i m p l y  by a v a l i d  discovery, location, and filing. Once a 

p r o p e r  filing has been made, and so long as. there.is compliance 

w i t h  the annual requirements of labor or improvements , the 

locator immed ia te ly  gains "the exclusive -right of possession 

a nd e x t r a c t i o n  of all minerals lying w i t h i n  the boundaries 

o f  his. claim." AS 38.05.195.

A n o t h e r  method is to acquire a lease under 

AS 38.05.205. A  v alid m i n i n g  claim on lands open to claim- 

stak in g must be converted to a lease, up on  request of the 

locator. AS 38.05.205(c).. On lands w h i c h  are not open to 

claim-staking, an applicant crust srill discover, locate and 

file. On these lands, however, a v al i d filing only "initiates 

p r i o r  rights." After the director- is notified, he must send 

the locator an application for a lease, which must then be 

filed- by the claimant w i t h i n  90 d a y s . Only after executing 

the lease does the mineral lessee have "exclusive rights of


