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Mi K e r t t u l a ,  S e n a t e  P r e s i d e n t  

D u n c a n ,  S p e a k e r  o f  t h e  H o u s e

G a r d i n e r ,  C o - C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e  

Z h a r o f f ,  C o - C h a i r m a n ,  H o u s e  R e s o u r c e s  C o m m i t t e e  

F a h r e n k a m p ,  C h a i r p e r s o n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
o f  t h e  A l a s k a  S t a t e  L e g i s l a t u r e

T h e  B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e  h a v e  r e c e i v e d  

t e s t i m o n y  a n d  r e v i e w e d  a p r e l i m i n a r y  r e p o r t  p r e p a r e d  b y  t h e  

A l a s k a  J u d i c i a l  C o u n c i l  e x a m i n i n g  s e n t e n c e s  i m p o s e d  f o r  v i o l a ­

t i o n s  o f  A S  1 6 ,  t h e  f i s h  a n d  g a m e  c o d e .  P r e l i m i n a r y  f i n d i n g s  

i n  t h a t  s t u d y  s u g g e s t  m a n y  p r o b l e m s .  T h e s e  i n c l u d e :

1. l e n i e n t  s e n t e n c e s  f o r  c o n v i c t i o n s  i n  c o m p a r i s o n  to t h e  

v a l u e  o f  t h e  r e s o u r c e s  i n v o l v e d ,  e s p e c i a l l y  c o n c e r n i n g  
c o m m e r c i a l  f i s h i n g .

2. s e n t e n c e s  t h a t  a r e  n o t  s u f f i c i e n t  t o  d e t e r  m o s t  v i o l a ­

t i o n s ;  a n d

3. p o t e n t i a l l y  d i s p a r a t e  s e n t e n c e s  i m p o s e d  b y  c o u r t s  i n  

d i f f e r e n t  l o a t i o n s  f o r  a p p a r e n t l y  s i m i l a r  v i o l a t i o n s .

T h e  p r i m a r y  o b l i g a t i o n  o f  e a c h  B o a r d  is  t h e  c o n s e r v a t i o n  

a n d  d e v e l o p m e n t  o f  f i s h e r y  a n d  g a m e  r e s o u r c e s .  It i s  n o t  n e c ­

e s s a r y  h e r e  t o  r e c o u n t  t h e  l e n g t h y  d a y s  a n d  n i g h t s  w h i c h  e a c h  

B o a r a  s p e n d s  p r o d u c i n g  m a n a g e m e n t  r e g u l a t i o n s ,  a n d  w h i c h  t h e  

p u o l i c  s p e n d s  p a r t i c i p a t i n g  i n  t h e  t w o  B o a r d s '  d e c i s i o n s .  T h e  

B o a r d s  a r e  d e e p l y  c o n c e r n e d  t h a t  t h e  c o u r t s  a n d  o t h e r  j u s t i c e  

a g e n c i e s  s h o u l d  a p p r e c i a t e  t n e  v a l u e  o f  t h e s e  r e n e w a b l e  r e ­

s o u r c e s  b y  s u p p o r t i n g  t h e  m a n a g e m e n t  m e a s u r e s  a d o p t e d  b y  t h e  

B o a r d s .  T h e  r e g u l a t o r y  f r a m e w o r k s  d e v e l o p e o  b y  t h e  B o a r d s  a r e  

d e s i g n e d  t o  r e s p o n d  t o  m a n y  d i f f e r e n t  r e s o u r c e s  a n d  t h e i r  

u s e r s .  H o w e v e r ,  w i t h o u t  a o e q u a t e ,  c o n s i s t e n t ,  a n a  e f f e c t i v e  

e n f o r c e m e n t  o f  t h e s e  r e g u l a t i o n s  t h e  S t a t e ' s  r e s o u r c e  w e a l t h  
m u s t  s u f f e r .

T h e  J o i n t  B o a r d s  o f  F i s h e r i e s  a n d  G a m e  r e s p e c t f u l l y  mai<e 
t h e  f o l l o w i n g  s u g g e s t i o n s :



A p r i l  6, 1 9 8 1  

P a g e  T w o

a. T h e r e  i s  a d e f i n i t e  n e e d  f o r  s c i e n t i f i c  s t u d y  o f  s e n ­

t e n c e  o u t c o m e s  f o r  v i o l a t i o n s  o f  t h e  f i s h  a n d  g a m e

c o d e  ( A S  1 6 ) .  T h e  A l a s k a  J u d i c i a l  C o u n c i l  a p p e a r s  t o  

b e  t h e  s t a t e  a g e n c y  w i t h  t h e  m o s t  e x p e r t i s e  i n  t h i s  

a r e a  o f  r e s e a r c h  a n d  h a s  a l r e a d y  c o n d u c t e d  a p i l o t  

s t u d y  o n  t h e  s u b j e c t .

b. P r o b l e m s  w i t h  t h e  l a n g u a g e ,  o r g a n i z a t i o n ,  a n d  c o n t e n t

o f  T i t l e  1 6  s h o u l d  b e  e x a m i n e d  w i t h  a v i e w  t o  r e v i s i n g

a n d  p o s s i b l y  r e c l a s s i f y i n g  c e r t a i n  v i o l a t i o n s .  T h i s  

shou-ld h a r m o n i z e  w i t h  A l a s k a ' s  n e w  C r i m i n a l  C o d e .  T o  

a c c o m p l i s h  t h i s  g o a l ,  i t  m a y  b e  n e c e s s a r y  t o  e s t a b l i s h  

a s p e c i a l  i n t e r i m  c o m m i t t e e  s u c h  a s  t h e  T i t l e  2 9  r e ­

v i s i o n  c o m m i t t e e  f o r  l o c a l  a n d  m u n i c i p a l  g o v e r n m e n t .

I n  a n y  e v e n t ,  a n  a d v i s o r y  r o l e  s h o u l d  b e  r e s e r v e d  f o r  

a f f e c t e d  m e m b e r s  o f  t h e  p u b l i c  s u c h  a s  l o c a l  f i s h  a n d  

g a m e  A d v i s o r y  C o m m i t t e e  m e m b e r s ,  f i s h i n g  g e a r  g r o u p s ,  

s u b s i s t e n c e  u s e r s ,  s p o r t  f i s h i n g  o r g a n i z a t i o n s ,  t h e  

D i v i s i o n  o f  F i s h  a n d  W i l d l i f e  P r o t e c t i o n ,  t h e  D e p a r t ­

m e n t  o f  F i s h  a n d  G a m e ,  e t c .

c. . A c o n c e n t r a t e d  c o u r s e  o f  e d u c a t i o n  s h o u l d  b e  e s ­

t a b l i s h e d  f o r  D i s t r i c t  a n d  S u p e r i o r  C o u r t  J u d g e s ,  

M a g i s t r a t e s ,  D i s t r i c t  A t t o r n e y s ,  e t c . ,  r e g a r d i n g  t h e  

i m p o r t a n c e  t o  t h e  S t a t e  o f  o u r  f i s h e r y  a n d  w i l d l i f e  

r e s o u r c e s .  T h i s  e d u c a t i o n a l  m a t e r i a l  s h o u l d  i n c l u d e  

a n  int o d u c t i o n  t o  h o w  r e s o u r c e  v i o l a t i o n s  h a v e  b i o ­

l o g i c a l  e f f e c t s  t h a t  c a n  p r o . n ~ e  l o n g  t e r m  c h a n g e s  i n  

t h e  s u s t a i n e d  y i e l d  o f  a r e s o u r c e .  S i n c e  l a w y e r s  

o f t e n  l a c k  e x p e r i e n c e  w i t h  f i s h i n g ,  t r a p p i n g ,  a n d  

h u n t i n g ,  t h e  m a t e r i a l  s h o u l d  a l s o  i n c l u d e  e x p l a n a t i o n s  

o f  k e y  v o c a b u l a r y ,  a b a s i c  i n t r o d u c t i o n  t o  f i s h i n g ,  

h u n t i n g ,  a n d  t r a p p i n g  g e a r  a n d  i t s  o o e r a t i o n ,  a s  w e l l  

a s  t h e  m a n n e r  i n  w h i c h  v i o l a t i o n s  m o s t  c o m m o n l y  o c c u r .

d. T h e  A l a s k a  L e g i s l a t u r e  s h o u l d  c o n s i d e r  a n d  e v a l u a t e  

t h e  f i n d i n g s  o f  a. a n d  b. t o  t a k e  w h a t e v e r  o t h e r  

a c t i o n  a p p e a r s  a p p r o p r i a t e .

W e  a r e  c e r t a i n  t h a t  t h e  m e m b e r s  o f  t h e  L e g i s l a t u r e  s h a r e  

o u r  c o n c e r n  f o r  f i s h  a n d  w i l d l i f e .  M a i n t a i n i n g  t h e  i n t e g r i t y  

o f  t h e s e  r e s o u r c e s  f o r  f u t u r e  g e n e r a t i o n s  i s  o n e  o f  o u r  g r e a t ­

e s t  o b l i g a t i o n s .  W e  h o p e  y o u  a g r e e  t h a t  s o u n d  c o n s e r v a t i o n  a n d  

m a n a g e m e n t  o f  t h e s e  r e s o u r c e s  r e q u i r e s  t h a t  v i o l a t i o n s  o f  t h e  

l a w  s h o u l o  be  e q u i t a b l y  p u n i s h e d  a n a  t h a t  t h e  s e n t e n c e s  i m p o s e d  

m u s t  be  a d e q u a t e  to d e t e r  m o s t  l a w b r e a k e r s .  T h e  B o a r d s  l o o k  

f o r w a r d  to  h e a r i n g  f r o m  y o u  s o o n  w i t h  y o u r  r e a c t i o n  t o  t h e s e



A p r i l  6, 1981 
P a g e  T h ree

s u g g e t i o n s .  W e  w o u l d  a p p r e c i a t e  any o p p o r t u n i t y  to f u r t h e r  

d i s c u s s  t h e s e  m a t t e r s  w i t h  y o u .

S i n c e r e l y ,

C l i n t  B u c k m a s t e r ,  C h a i r m a n  

J o i n t  B o a r d s  o f  F i s h e r i e s  a n d  G a m e

F o r  f u r t h e r  i n f o r m a t i o n ,  p l e a s e  c o n t a c t  G r e g  C o o k ,  E x e c u t i v e  

D i r e c t o r ,  J o i n t  B o a r d s  o f  F i s h e r i e s  a n d  G a m e ,  4 6 5 - 4 1 0 8 ,  4 6 5 - 4 1 1 0



April 17, 1981

P r o p o s e d  B u d g e t :

S t u d y  o f  F i s h  & G a m e  S e n t e n c i n q s

T h e  p u r p o s e  o f  a s t u c y  o f  F i s h  a n d  G a m e  s e n t e n c i n g s  

w o u l d  b e  t o  d e t e r m i n e  w h e t h e r  u n w a r r a n t e d  d i s p a r i t i e s  e x i s t  b y  

l o c a t i o n  o r  a s  a r e s u l t  o f  o t h e r  v a r i a b l e s .  A ‘■acond p u r p o s e  

w o u l d  b e  t o  d e t e r m i n e  w h e t h e r  p e n a l t i e s  f o r  t h e s e  o f f e n s e s  a r e  

c o m m e n s u r a t e  w i t h  .the s e r i o u s n e s s  o f  t h e  v i o l a t i o n s .

A t e n t a t i v e  e s t i m a t e  o f  t h e  c o s t s  o f  p e r f o r m i n g  s u c h  a 

s t u d y  is s h o w n  b e l o w .  D e t a i l e d  b r e a k d o w n s  o f  t h e s e  c o s t s  c a n  

b e  p r o v i d e d  u p o n  r e q u e s t .

P e r s o n a l  S e r v i c e s ;

( I n d u c e s  P r o j e c t  S u p e r v i s o r ,  D a t a  C o l l e c t o r s ,  C o m p u t e r  

P r o g r a m m e r  ( r e s e a r c h  a n a l y s t ) ,  a n d  s e c r e t a r i a l  a s s i s t a n c e ) :  

S a l a r i e s  a n d  B e n e f i t s  o v e r  1 2 . 5  m o n t h s =  $ 1 4 3 , i :  . 0 0

T r a v e l :

( I n c l u d e s  t r a v e l  t o  c o l l e c t  d a t a ,  

a d m i n i s t r a t i v e  t r a v e l .  S i n c e  d a t a  m u  

l o c a t i o n s  t h r o u g h o u t  t h e  s t a t e ,  t r a v e  
a s i g n i f i c a n t  p o r t i o n  o f  t h e  b u d g e t ) :

T r a v e l  a n d  P e r  '.iem f o r  1 2 . 5  m o n t h s  =

C o n t r a c t u a l  S e r v i c e s :

( I n c l u d e s  k e y r u n c h i n g  o f  d a t a ,  c o m p u t e r  r e s o u r c e s ,  

p r e p a r a t i o n  a n d  p r i n t i n g  o f  r e p o r t s ,  p o s t a g e ,  a n d  p h o n e ) :  

C o n t r a c t u a l  S e r v i c e s =  $ 1 4 , 0 0 0 . 0 0

S u p p l i e s :

( I n c l u c i e s  p u r c h a s e  o f  f o r m s  a n d  s u p p l i e s  f o r  c a t a  

c o l l e c t i o n ,  a n d  s t a n d a r d  o f f i c e  o p e r a t i n g  s u p p l i e s )

S u p p l i e s  f o r  1 2 . 5  m o n t h s =  $ 5 , 0 0 0 . 0 0

p l u s  l i m i t e d  a w ~ j n t  o f  

s t  b e  o b t a i n e d  f r o m  r e m o t e  

1 e x p e n s e s  a r e  n e c e s s a r i l y

$ 6 2 , 1 6 0 . 0 0

T o t a l  E s t i m a t e d  E x p e n s e s : $ 2 2 4 , 9 6 0 . 0 0





(gj-

Memorandum of Understanding 

in a Cooperative Agreement between 

Alaska Department of 1'ish and Game 

and

Cor-’jaercial Fisheries Entry Cenmission

W H E R E A S , modersizing and streamlining governmental operations is needed 

ir> order tc effectively and efficiently manage the Alaskan 
commercial fisheries, and

WHEREAS, the state and public will benefit from the provision of more 

and higher quality commercial fisheries data and information in a 
more responsive time frame; and

WHEREAS, the Alaska Department of Fish and Game (ADK&G) and Commercial 
Fisheries Entry Commission (CFEC) recognize that the wise 

expenditures of money and use of manpower and equipment necessitate 
cooperation and the coordination of services;

NOW, THEREFORE, it is mutually agreed that ADFC.G and CFEC will jointly 

contribute to the creation of a Data Processing Cooperative (the 

Cooperative), which will consist of the. ADF&G Division of Data 

Services (the Division) and the CFEC Data Services Section and 
will serve as the operations branch for providing commercial 

fisheries data processing and systems networking services to both 

ADFAG and CFEC.

FURTHER, it is mutually agreed that opportunities for cooperation are 

afforded the Parties to this agreement through the likely mutual 

office location in the "Tuku Twins" building, not least of which :Ls 

the opportunity for staff performing similar data processing 

functions for both entitltc.s to utilize a cooperative data 

communica'ions network, streamline the entry and editing of primary 

data sci cs and to enhance access to data series for research 

purposes. To fully realize these advantages, the parties agree to 

provide office area, equipment and budgetary commitments 1;o  allow 
program missions of both agencies to benefit from economies of 

scale and efficiencies of operation through c.oopov?.tiv«» use. of dr,La 
processing personnel and equipment.



'FURTHER, it is agreed that a Data Services Policy Committee (the Policy 

Conur.ittee) will be established and will consist of ADF&G and CFEC- 

Division Directors/Section Chiefs. The Policy Committee will 

advise the co-chairpersons, who will be the Commissioner of ADFAG 

and the Ch-'irroan of CFEC or their specified designees.

FURTHER, during the term of this agreement, the Policy Committee through 

consensus of its co-chairpersons will advise the Manager of the 

Cooperative in the following areas: (1) management of the- 

Cooperative including determination of overall policies, objectives- 
and priorities with respect to the processing of commercial 

fisheries data systems; (2) determining annual budgetary priorities 

of the Cooperative for the Governor's review and referral to the 

Legislature; (3) development of policies controlling the assumption 

of additional data services management; and (4) the Policy 

Committee co-chairpersons will concur on the selection, evaluation 

and termination of the Director of the newly formed Division, of 

Data Services, who will be the manager of the Cooperative.

FURTHER, it is agreed that a Technical Advisory Committee (TAG) will be 

established and will be composed of technically trained staff 

representatives designated by members of the Policy Committee, and 

at least one representative of the Department of Administration, 

Division of Data Processing. The Deputy Director of CFhC's Data 

Services unit shall chair the TAG. The TAC shall serve as staff fo 

the Policy Committee persons and the Manager of the Cooperative on 

matters relating to data processing.

FURTHER, when the Cooperative is operational and has processed extant

commercial fisheries data to the point of being current, it will lie 

expanded to include sport fish, wildlife and habitat data series.

FURTHER, at an appropriate future date, it is agreed that ADFfiG and CFEC 

will jointly contribute to the Divisio" of Data Service.0 , in ADF&G, 

which will replace the Cooperative as the operations branch for 

providing primary commercial fisheries data processing and systems 

networking services to both ADF&C and CFEC.

O bjectJves of this Cooiperative Agreement

1. To provide the ongoing routines currently performed by the 
respective units of ADF&G and CFEC during the transitional 

phase, develop and implement data processing functions and 

services;

2. To establish remote licensing servicer in Kodiak, Anchorage 

and Juneau which will interface with the centralised licensing 
system currently used by CFEC;

3. To enter, edit and correct 95% of fish tickeLs within four 

weeks of receipt of the fish tickets by the regional data 

entry clerks, and complete the remaining 5% as soon there­

after as possible;



4. To provide same year summary fishci'ics information from all 

Regions to the Board of Fisheries by its December meetings of 

each year.

5. To create a common, easily accessible fish ticket data base, 

both historical and current by December 1982;

6. To provide library services;

7. To integrate CFEC's historical computer files relating to 

catch and establish a statewide all-species catch file at the 

central computing facility;

8. To plan for and coordinate future data and information 

requirements of ADF&G and CFEC. This includes identification 
of needs, analysis of methods of accomplishment, itemizing the 

resources required and developing an implementation schedule;

9. To continue provision of all other data and information, not 
heretofore detailed, at the same or better level as is 

currently being provided; and

10. To utilize staff and equipment of the respective agencies in a

manner which maximizes efficiency of operation to achieve che 

stated goals.

Responsibilities & Functions of ADF&G and CFEC

1. To provide a commissioner or a specified designee to co-chaii 

the Policy Committee;

2. To contribute to the cooperative manpower and resources 

outlined in the accompanying budgets;

3. To approve the final budget items for the Cooperative by 

consensus for submission to the Governor; and

4. To dedicate the final budget appropriation to the. Cooperative 
with each agency retaining authority over its respective 

portion of the funds, as directed by the Governor and 

implemented by the Division of Budget and Management.

Qualifications

1. The responsibilities and functions are directly related to the 

accompanying budget. In the event that either budget 
allocation is less than requested, the. responsibilities and 

functions will be correspondingly less.

2. Nothing in this Memorandum of Understanding shall obligate 

either party to the expenditure of funds, or for future 
payments of money, in excess of appropriations authorized by 

l a w .



3. Each party agrees that it will, be responsible for its own acts 

and the results thereof and neither party shall be responsible 

for the acts of the other party; and each party agrees it will 

assume to itself risk and liability resulting in any manner 

under this cooperative agreement.

4. Each party will comply with all applicable laws, regulations 

and executive orders relative to Equal Employment Opportunity.

5. nothing herein is intended to conflict with current 

directives, laws or regulations of the signatory agencies/ 
organisations. If there are conflicts with current 

directives, those will be noted and appropriate corrections 
made at the first opportunity.

6 .

' S h r ,

This Memorandum will expire March 3.1, 1P82, but shall remain 

in effect ut.til a new Memorandum of Understanding is nego­

tiated. The signatories shall meet at least once annually 
to review this agreement.

‘7- i
! /

/

■ Deputy Commissioner 

William G. Demmert 

Alaska Department of Fish & Game

n
Commissioner

John Williams 

Commercial Fisheries Entry 
Commission

Date:

for:

v / -  S { 5 ^ 2 = & L

f o r :

Donald 0. Skoog 

Commissioner

Alaska Department of Fish & Game

Robert J . Simon 

Clin ir man / Comrniss ion er 

Commercial Fisheries Entry 

Commission
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EXECUTIVE SUM MA RY

The purpose of this study is to dete rm ine  the various functional 

r equ irements of State of Al aska fish and wil dl i fe  data p r o c e ss in g  systems 

and to study the feasibi li ty  of alte rn at e systems for cur re nt  and future 

needs. The study sets forth not o nly costs for such systems but also those 

for personal services, travel, contractual, co mm od it ie s and equipment.

T h e s e  costs will be the basis for a budget req ue st  for a n e w  D i v is i on  of 

Da ta  Se rvices to be l ocated in t he  A la sk a De pa rt m en t  of Fish and G am e  by 

j o i n t  a g re em ent  between t h e  Commercial Fisheries Entry Co mm is s io n  and the 

A l a s k a  D e pa rtm en t of Fish and Game.

Pr io r to c on fi gur in g c o m p u t e r  hardware systems and d e v e l op in g  other 

costs for the new Division, a "Req uir em en t D ef ini ti on  Sta tement" w as  

developed. The results of this study wh ic h  was ap pr ov ed  by represe nt at iv es  

of the D ep a rt me nt  of Administ ra tio n,  Commercial Fisheries En tr y Com mi ss io n 

a nd A l a s k a  D ep a rt me nt  of Fish and Game r epresentatives, i ndicates a need to 

c o ll e ct  and store 500 m eg ab yt es (500 mill io n charac te rs ) of data annual I., 

to be retrieved by more than 100 users. Reco mm en da ti on s i ncl ud ed  prov id in g 

t ime sharing services to A DF &G  and CFEC personnel, ex pe d it in g  imple me nt at io n 

of C FEC remote licensing, upgra di ng  ADF&G regional co mp u te r  h ar dware and 

e s ta b li s hi ng  control p ro c ed ur es for ADF&G fish tickets.

It m us t  be stressed that due to time const ra int s it was a gr eed  by all 

par ti es  involved that emphasis w ou l d be p la ce d upon studyi ng  CFEC licensing 

and ADF &G  fish ticket applications, as o p po se d to other CFEC and  ADF &G  

needs.

U sin g results from the state me nt  disc us se d above a " F ea si b il i ty  Study" 

w as  c onducted to investigate various al te rnatives to implementing a new 

di vi s io n  that would s atisfy the requirements.

U ti li z in g personnel requirements for p r oce ss in g CFEC p er m it  and vessel 

license applications, A DT& G fish tickets and estimates d e ve lo pe d for proposed 

a p p l i c at i on  software projects, an organizational structure c o n s is t in g of 41 

posit io ns  to be located in three DDS sections was developed. Approp ri ate  

traini ng  schedules indicated for the DDS staff included not on ly  technical 

t rai ni ng  for systems analysts and progr am me rs  but also e xe cu t iv e  seminars 

for the Polic y Committee and m an ag em en t o ri ented classes for the DDS Director, 

D e pu t y D ir ec tor  and s ection chiefs.

Two a lternate com pu te r systems, one utilizing IBM h ar dw ar e and the 

ot he r using DEC, were next co nf ig ur ed  and evaluated. Both c o nf ig ur at io ns  

meet the functio nal it y ide nt ifi ed  previously. The IBM c o n f i g u ra t io n  is, 

however, recommended. Prior to selection of a vendor, the State should 

p e rf o rm  site visits to v er if y the systems as r epre se nt ed  by the m a n u f a c­

turers will satisfy DDS objectives.

The data co mm un ications n etwork deve lo pe d by the October, 1980, CFEC 

Remot e Site Study was reviewed and found to be a pp r opr ia te w i t h  mi nor  

m o d if i ca t io ns  for the pr op os ed hardware envir onm en t inclu di ng  3 di stributed 

p ro c e s s i n g  sites. Data c om m un ic at iv e network costs for FY 82 include only 

those nece ssa ry  for Juneau, A nc ho ra ge and Kodiak.



Finally, o th er costs we re  developed to p roduce a total DDS b ud ge t of 

$ 2, 8 26 , 61 5 for FY 8i . The breakdown of this bu dget follows:

A DF & G data p ro c es si n g needs have been p r ev io us ly  addre ss ed  by two 

Capital Im provement Programs for FY 82: (1) Fish and Game  M an a ge me n t 

Information, and (2) H a b it at  Protection Section (KPS) Data  and Information 

M a n a g e me n t System. O f  the two only the Fish and Game M a n a g em en t I n f or m a­

tion CIP contains a potential overlap ($630,000). Rather than reduce this 

CIP by an arbitrary per c en ta g e of the potential overlap, it is recommended 

that this amount be a pplied to esta bl is hi ng  s atellite centers in Fairbanks 

and Nome  which wo u ld  be c om patible wit h the d istributed p ro c es si ng  network 

p r o p os e d by this study.

T h e  information included in this section is supported in detail by 

s u bs eq ue nt  sections and appendices of this report.

Personal Services

Travel

Contractual

Commodities

Equipment

$ 1, 680,364

50.000 

1,232,787

53,820

92.000 

$ 3, 1 08 ,9 71
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JAYS. HAMMOND, GOVERNOR

P.O. B O X  3-2000 
JU N EA U . A LA S K A  99802 
PHONE:

(907) ^65-AlOO

The Honorable Eric G. Sutcliffe 

Alaska House of Representatives 

Pouch V, State Capitol 

Juneau, Alaska 99811

Dear Mr. S u t c l i f f e :

In response to your December 20, 1981, request for information and cost e s t i­

mates for fish ticket system enhancements, I want first to assure you that 

improving the timeliness, accuracy, and general utility of fish ticket data 

processing has been a Departmental priority for some time. The data backlog 

has been cleared, but there remains a time lag of many months, in some cases, 

before fish ticket data is finalized, and the accuracy of some of our h i s­

torical fish ticket files is not up to standard. Error correction of the 

historical d?ta is proceeding as time permits, but additional computer e q u i p­

ment and data entry staff will be requir_J to make preliminary fish ticket 

data accessible within two to three weeks after receipt by data services.

The Department is now making o concerted effort, with the help and cooperation 

of the Department of Administration, to revitalize and streamline its informa­

tion ranagement functions. To that end capital funding was received this 

fiscal year and its disposition Is now being intensively planned. It is my 

judgment, however, that the overall improvements in data processing and c o m­

munications to be purchased by this funding will not strongly impact fish 

ticket processing.

Fish ticket data entry is accomplished in three locations: Anchorage, Juneau,

and Kodiak. Data backlogs occur because most fish tickets are received in 

midsummer, during the salmon season. To clear these backlogs, we need a d d i­

tional data entry staff during the summer months, and computer equipment which 

can accommodate at least four simultaneous operators. A total of 20 months of 

data entry staff time (approximately $*<5,000 annually, including benefits) 

would suffice to enter almost all fish ticket data within two and a half weeks 

or receipt. ' D ur i ng  peak periods, four clerks would be employed In Anchorage, 

two in Juneau, and two in Kodiak.

The minicomputers currently used to enter fish ticket data in Anchorage, 
Juneau, and Kodiak are not powerful enough to support more than two s i m u l­
taneous data entry operators, and their limited magnetic di_,K data storage 
capacity makes data management procedures relatively complex, awkward, and 

error prone, causing delays. More powerful equipment, including increased 

magnetic disk data storage, a magnetic tape drive for convenient data transfer
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of  entered fish tickets to Juneau, a faster printer, four keyboard terminals, 

and the requisite supporting computer hardware and software will cost a p pr o xi­

mately $100,000 per site ($300,000 total). Computer maintenance charges will 

increase by about $30,000 annually, commodity expenses will increase by about 

$5,000, and about $5,000 will be needed for travel between Juneau, Anchorage, 

and Kodiak for operator training. First year costs would total $385,000. The 

existing fish ticket data entry editing software will require only minor 

modification, which can be accomplished by existing staff. Assuming no 

unreasonable delays in equipment purchase approval, system installation could 

be completed nine months after funding, in time for the 1983 salmon season. 

Continuation costs following the first year of funding would drop to about 

$8 5 ,0 0 0 .

In summary, estimated costs for the proposed fish ticket entry system upgrade, 

by 1 ine i tern, are :

Li ne

100 ^45,000

200 5,000

300 30,000koo 5,000

500 300,000
Total $385,000

(fi rst year cnly)

My staff will be happy to supply more detailed information, including itemized 

equipment requirements and data entry schedules, if this would be helpful. 

Enclosed for your use is a summary of the existing fish ticket system. Thank 

you for your interest a d concern.

Sincerel •/,

aid 0. Skoog 

ommi ss i oner

Enclosure

cc: Steven Pennoyer
Ron Lehr 
Keith Specking



SUMMARY OF EXISTING FISH TICKET SYSTEM

The Fish Ticket process involves the collection, organization, storage 

and reporting of  data transcribed from the Fish Ticket document. The 

transcription of  data into a computer readable m edium is currently 

performed at three Regional Centers located in Juneau, Anchorage and 

Kodiak. The process can best be visualized if broken into three functional 

activities:

1. Preparation of Fish Tickets

2. Computer Processing

3. Post Processing of Errors

1. Preparation of Fish Tickets

The tickets are collected from the processors by m an agement area 

offices where they are separated into logical processing groups and 

ma nu al ly  edited for accuracy and legibility of information.

Ticket batching requires two steps. All incoming tickets are -rirst 

separated into groups defined by fishery and are then further 

separated into batches of 200 or less tickets for each Fishery 

group. Grouping and batching tickets makes possible efficient 

entry into the system and provides an audit trail of transactions 

wi thin a m an ag em en t area. After separation, the tickets are manually 

inspected and edited for error conditions and for legibility.
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2. Computer Processing

The automated portion of the in-season process performs the computer 

functions of the system. These functions are the assimilation of 

tickets by the data entry process, the generation of error reports, 

the building and maintenance of the fish ticket files, and the 

production of reports from these files. This process involves 

three activities:

A. Data Entry and Correction

B. Data Transfer

C. Reportin <

A. Data Entry and Correction

Fish ticket batches are collected from the area offices and scheduled 

for data entry. At data entry time each ticket is automatically 

edited by the data entry program. If a data item error is detected, 

the operator is given the option of re-keying the data item or 

accepting the data item as shown. If the operator does not re-key 

an item that is in error, the data is accepted and an error condition 

is set for that item. When the data entry session is complete an 

error report is generated listing all errors in the input data.

B. Data Transfer

On a regular schedule, current y ear Fish Ticket data is transferred 

from each Regional data entry center to the Division of Data Processing

-2-



Computer Center in Juneau. This data is accumulated and maintained 

as a Historical data base and is available for either in-season or 

historical catch reporting.

C. Reporting

During the past year a comprehensive Fish Ticket Reporting System 

was developed by the Department. This new system consists of a 

number of computer programs capable of interacting with the Historical

data base to produce an almost infinite variety of pr.nted reports

and other output media. Using this System, almost all requests for

information contained within the Historical file can be made available 

to the requestor within 24 hours of the original request.

3. Post Processing of Errors

Post processing is the correcting of errors listed on the computer

generated error report. This is done by e.cher the region or 

m an agement area office staff. After the errors have been corrected, 

the error report is returned to the data entry center where corrections 

are made to the erroneous data contained on the file.

-3-





Pouch V 
State Capitol 

Juneau, Alaska 99811

Committee on Resources

(Alaska jitate

House of Representatives

Terry Gardiner, Co-Chairman 
Fred F. Zharoff, Co-Chairman 
465-3715

M E M O R A N D U M

To: Representative Sam Cotton, Chairman

House Finance Committee

From: Representative Fred Zharoff, Co-Chairman

Representative Te rr y Gardiner, Co-Chairman 

House Resources Committee

Date: May 27, 1981

Re: Land Disposal for FY '82

It is the opinion of the House Resources Committee that the FY '82 land 

disposal program can offer substantially more to the public than the 

previous land disposalIcouTd-with the quota of 100,000 acres. These 

land disposals under the programs available through HB31 can be offered 

w it h less conflicts than in previous years as well.

Subdivision disposals should be targeted to equal or exceed the past d is­

posals of suitable subdivided land when combined with proposed municipal 

disposals. Municipal conflicts should be m inimized t>y including engineering 

to demonstrate the feasibility of constructing capital improvements and 

by providing roads to and through subdivisions v/here this access will be 

d esired in the near future. In providing roads, priority should be 

given to areas whe re  past, present and future disposals can all gain 

from improved access. In subdivisions with wat er  or aircraft access 

only, larger lots in set back areas should eliminate the need for 

interior roads.

It is not the intent of the committee to designate particular disposals 

but rather to indicate our support for the general package proposed by 

the Division of Forest, Land and Water Management. This support is 

subject to those specific objections noted by committee members in land 

disposed of in their home areas.
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T he  funding requirement to implement this disposal package; which provides 

all nece ss ar y pre-engineering and roads to all accessible subdivisions, 

and provides for cost-effective roads through man y accessible subdivisions, 

totals a pp roximately 515 million. Reductions would reduce funding for 

roads through those subdivisions which have access roads planned. The 

next items to go would be roads to subdivisions. I doubt that we could 

reduce the engineering costs required by municipal ordinance without 

departing substantially from the intent of HB31 so the next stage of 

reduction wo ul d cut down subdivision disposals available. Increase 

above the $15 million figure would provide more interior roads or more 

d i s p o s a l .





Jitaie legislature
House of Representatives

Terry Gardiner, Co-Chairman 
Fred F. Zharoff, Co-Chairman 
465-3715

M E M O R A N D U M

Committee on Resources
Pouch V 

State Capitol 
Juneau, Alaska 99811

TO: C o - C h a i r m e n  - .
F r e d  Z h a r o f f  .
T e r r y  G a r d i n e r

FROM: C o u n c i l  to H o u s e  R e s o u r c e s  C o m m i t t e e
J o h n  S u n d

D A T E :  M a r c h  4, 1 9 8 1

RE: M i n e r a l  R i g h t s ;  S e c t i o n  6 ( i ) S t a t e h o o d  A c t

T h e  f o l l o w i n g  is a s u m m a r y  of the i s s u e s  r e g a r d i n g  the 
h e a r i n g  o n  M a r c h  10, 1981.

T h e  m a t t e r  is a p p r o a c h e d  o n  two l e vels:

1. W h e t h e r  t h e  i n t e r p r e t a t i o n  p l a c e d  p l a c e d  o n  .lection 6 (i) 
of t h e  A l a s k a  S t a t e h o o d  A c t  f r o m  s t a t e h o o d  u n t i l  
p r e s e n t  h a s  b e e n  t h e  It is
a l e g a l  d i s c u s s i o n  b e t w e e n  t h e  l a w y e r s  r e p r e s e n t i ng e a c h  
i n t e r e s t  g r o u p .  In t h i s  c a s e  t h e  t n d
th e  r

2. T h e  e f f e c t  o n  t h e  A l a s k a  M i n n i n g  i n d u s t r y  b o t h  t h e  p r e­
se n t  s i t u a t i o n  a n d  the f u t u r e  s i t u a t i o n  IF the A t t o r n e y  
G e n e r a l ' s  d r a f t  o p i n i o n  is a d o p t e d  in i t ’s p r e s e n t  o r  
n e a r  p r e s e n t  form.
t

It is i m p o r t a n t  to u n d e r s t a n d  the t w o  l e v e l s  o f  d i s c u s s i o n .  
S o m e  of the p e o p l e  w i l l  be 4aa»w*i8$Hlsig r e g a r d i n g  t h e *’T¥?t?S^ 

a'C-x'cw: of S e c t i o n  6 (i) a n d  omshresp-s* wi 11 be 
r e g a r d i n g  the of

sy y 5 8P9Th .

It is n o t  w i t h i n  the p u r v i e w  or the p o w e r  of the L e g i s l a t u r e  
or the C o m m i t t e e  to d e c i d e  w h e t h e r  o r  not the A t t o r n e y  
G e n e r a l  w i l l  p u b l i s h  an o p i n i o n  r e g a r d i n g  the i n t e r p r e t a t i o n  
of S e c t i o n  6 (i) of t h e  A l a s k a  S t a t e h o o d  Act. A l t h o u g h ,  the 4i«tg4wdB«siare could-*!????*****®® its and<iyatieBatojg o n  w h a c
t h e  u l t i m a t e  s o l u t i o n  c o u l d  be,
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If t h e  i n t e r p r e t a t i o n  of S e c t i o n  6 ( i ) is c h a n g e d  b y  t h e  
E x e c u t i v e  it is i n c u m b a n t  u p o n  t h e  to u n d e r t a k e
c e r t a i n  a c t i o n s  b o t h  in t h e  a n d  e m e a n s
to a l l e v i a t e  thew^Maafflix^^aseggfesofcspof t h e w n h a n a g g .

T h e  e x i s t i n g  p r a c t i c e  up to t h i s  d a t e  is o u t l i n e d  in t h e  
d r a f t  A t t o r n e y  G e n e r a l ' s  o p i n i o n .  A f t e r  p a s s a g e  o f  t h e

s

S t a t e  p u b l i c  d o m a i n  l a n d s  the s a m e  a s  t h e y  a p p l y  o n  f e d e r a l  
p u b l i c  d o m a i n  l a n d s  w i t h i n  A l a s k a .  A s  l o n g  a s  t h e  S t a t e  
d i d  n o t  i s s u e  a p a t e n t  of the l a n d  it w a s  not r e q u i r e d  to 
r e s e r v e  t h e  m i n e r a l  r i g h t s  in t h e  l a n d s  a n d  s u b j e c t  t h e m  to 
a l e a s e .  T h e  o n l y  t i m e  the S t a t e  w o u l d  b e  r e q u i r e d  to 
r e s e r v e  t h e  m i n e r a l  d e p o s i t s  of s u c h  l a n d s  as w h e n  t h e  S t a t e  
c o n v e y e d  t h e  S"'"face r i g h t s  to a s e c o n d  p a r t y .

T h e  d r a f t  A t t o r n e y  G e n e r a l ' s  c » i W 9 W s  t h a t  the
of S e c t i o n  6( i ) is ^maoanBe**:. T h e  

d r a f t  A t t o r n e y  G e n e r a l ' s  o p i n i o n  c o n c l u d e s  t h a t  a l l  of the 
m i n e r a l  d e p o s i t s  in t h e  S e c t i o n  6 ( a ) o r ( b )  l a n a s  m a y  o n l y  be 
d i s p o s e d  of b y  a lease. T h e  c o n c l u s i o n s  of t h e  d r a f t  A t t o r n e y  
G e n e r a l ' s  o p i n i o n  a r e  a t t a c h e d .

P R A C T I C A L  C O N S I D E R A T I O N S

S o m e  of the©WS3£jf?8$s w h i c h  m u s t  be ffimwdscteEeel by t h e  SaunnEadsfeSiii
a n d  t h e  L e g i s l a t u r e  r e g a r d i n g  t h i s  i s s u e  a r e  as f o l l o w s :

1 . 0  f r o m  t h e ^ n a n B n t e a i B S & i P  to a ^ m t a f e g ^  
S y r i a n . If the l e a s i n g  s y s t m e m  is a d o p t e d  w i t h  
an i m m e d i a t e  e f f e c t i v e  d a t e  a n d  a p p l i e u  to all 
6 ( a )  o r  6( b )  l a n d s  the e f f e c t  is the c l o s u r e  of 
a l l  m i n e r a l  o p e r a t i o n s  on t h o s e  l a n d s  u n t i l
the o p e r a t o r s  of the m i n e s  o b t a i n  a l e a s e  f r o m  
t h e  S t a t e .  T h e  S t a t e  at the p r e s e n t  t i m e  is not 
p r e p a r e d  f r o m  a m a n - p o w e r  o r  f i n a n c i a l  p o i n t  of 
v i e w  to i s s u e  t h o s e  l e a s e s  i m m e d i a t e l y .

2 . 0  a n d  of t h e  T S B S H R '  A l a s k a
s t a t u t e s  i ^ W * f 5 ^ ^ 5 b ^ o u t l i n e  a m i n e r a l  
l e a s i n g  p r o c e s s  a n d  v e r y  b r o a d  g u i d e l i n e s .
W h e t h e r  t h o s e  g u i d e l i n e s  a r e  s u f f i c i e n t  to 
i m p l e m e n t  a l e a s i n g  s y s t e m  n e e d s  to be 
d i s c u s s e d .

3.0 W h e t h e r  t h e r e  s h o u l d  be a n y
r o y a l t i e s  i m p o s e d  u p o n  the e x t r a c t i o n  of 
the m i n e r a l  r e s o u r c e s  of t h e  S t a t e  a n d  if 
so h o w  m u c h  a n d  w h e t h e r  t h e y  s h o u l d  a p p l y  
to a l l  m i n e r a l s  or w h e t h e r  s
’storewa^d b e  wawWRpawsal f r o m  the .

S t a t e h o o d A c t  t h e s t a t e o n i c i a i s  
too n l y gxptfSl w h e r e  t h e  

T h u l * M i e i i  u s u a l  m i n i n g  
c o v e r i n g  a p p r o p r i a t i o n  w o u l d  a.pply o n
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4 . 0  T h e  C o n s t i t u t i o n ,  A r t i c l e  Vll l ,
S e c t i o n  10 r e q u i r e s  t h a t  p u b l i c  n o t i c e  be g i v e n  
p r i o r  to a n y  d i s p o s a l  o r  l e a s e  o r  s t a t e  l a n d s  
o r  i n t e r e s t  t h e r e i n .  Time * a a n e » i s  w h e t h e r  the 
ftifcaatfwwawysawim of ,,->̂ .1̂ ,-i,ng,. nn. anci

^ s s a a j ^ r y  is a d i s p o s a l  o f  t h e  s t a t e s  m i r e r a l  
i n t e r e s t  in t h e  l a n d  a n d  if r e c o r d i n g  of t u a t  
c l a i m  s t a k i n g  in t h e  S t a t e  r e c o r d i n g  o f f i c e  is 
a d e q u a t e  p u b l i c  n o t i c e .  S e c o n d l y ,  w h e t h e r  t h e r e  
m u s t  b e  p r i o r  p u b l i c  n o t i c e  g i v e n  a n d  if so 
w h a t  w o u l d  b e  s u f f i c i e n t  f o r  t h e
i s s u a n c e  of a l e a s e  f o r  t h e  m i n e r a l  i n t e r e s t  in 
the S t a t e  l a nds.

5 . 0  M e t h o d  of d e t e r m i n g  l e s s e e s .  S h o u l d  the l e a s e s  

of ive 
^WjaBSfflB$!tp®6s®5uve. If n o n c o m p e t i t i v e ,  w h a t  
p r o c e s s  s h o u l d  be a d o p t e d  to a l l o w  t h e  p e r s o n  to 
a p p l y  for a n o n c o m p e t i t i v e  l e a s e .  If c o m p e t i t i v e ,  
w h o  is i n t i t l e d  to c o m p e t e  a n d  o n  w h a t  terms.

A t t a c h e d  to t h i s  m e m o r a n d u m  a r e  t h e  f o l l o w i n g  d o c u m e n t s :

1 . 0  S e c t i o n  6( i )  A l a s k a  S t a t e h o o d  A c t
2 . 0  A r t i c l e  V l l l  o f  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n
3 . 0  AS 3 8 . 0 5 . 1 8 5 - . 2 0 5

4 . 0  d r a f t  of the A t t o r n e y  G e n e r a l ' s  o p i n i o n  d a t e d  
2 / 1 1 / 8 1
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years” fo r 
sentence.

“five yea rs” in the first

= /

Act o f March 25, IS  54. Pub. L . No.
88-289, 78 S ta t  169, substitu ted  “ten

( i )  All g ran ts made or confirmed under this A ct shall include 
mineral deposits. The gran ts of m ineral lands to 

M inera l land s ta t e  of A laska under subsections (a) and
?ranta‘ (b ) of th is section are  made upon the express
conditions that all sales, gran ts, deeds, or patents fo r an y  of the 
m ineral lands so granted shall be sub ject to and contain a  reserva­
tion to the S tate o f all of the m inerals in the lands so sold, granted, 
deeded, or patented, together with the r igh t to prospect fo r, mine, 
and rem ove the sam e. Mineral deposits in such lands shall be subject 
to lease b y  the S tate  as the State  legisla tu re m ay d irec t: Provided, 
That any lands or m inerals hereafter disposed of con trary to the 
provisions o f th is section shall be forfeited  to the United States by 
appropriate proceedings instituted by the A tto rn ey ' General fr,»- 
that purpose in the United S tates D istrict Court for the D istrict of 
A laska. *

( j )  The schools and colleges provided fo r in this Act shall for­
ever remain under the exclusive control of the 

Schools and State, or its governmental subdivisions, and no
0u 1 part of the proceeds arisin g from the sa le  or dis­

posal of an y lands granted herein for educational purposes shall 
be used for the support of any sectarian  or denominational school, 
college, or university.

(k ) G rants previously made to the T erritory of A laska are here­
by confirmed and tran sferred  to the State of 

Confirmation A laska upon its admission. E ffective upon the ad-
o gran ts mission o f  the State of A laska into the Union,
section 1 of t.'»e A ct r>f Marun 4, 1915 (38 Stav. 1214; 48 U. S. C., sec. 
353), as amended, and the la st sentence o f section 35 of the A ct of 
F eb ru ary  25,1920 (41 Stat. 450; 30 U. S. C., sec. 191), as amended, 

are repealed and all lands therein reserved under 
the provisions of section 1 as of the date c f  this 

Act shall, upon the admission of said State into the Union, be 
granted to said State for the purposes for which they were re­
served ; but such repeal shall not affect an y outstanding lease, per­
mit, license, or contract issued under said  section 1, as amen led, 
or any righ ts or powers with respect to such lease, perm it, license, 
or contract, and shall not affect the disposition of the proceeds or 
income derived prior to such repeal from  any lands reserved under 
said section 1, a s amended, or derived thereafter from any dispo­
sition of the reserved lands or an in terest therein made prior to 
such repeal.

Cross reference.—See note to AS lands,—The grnnts by he federal
38.05.180. government of school and university

Prorieo u  to gran ts of school «nd lands and mental health lands were
an ivere ity lands and mental health confirmed and transferred to the

Repeals.
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acquired by the State, and not used or intended ex­
clusively for governmental purposes, constitute the 
state public domain. The legislature shall provide 
for the selection of land?: granted to the Slate by 
the United States, and for the administration of 
the state public domain.

SECTION 7. The legislature may provide for the 
acquisition of sites, objects, and areas of natural 
beauty or of historic, cultural, recreational, or 
scientific value. It may reserve them from the pub­
lic domain and provide for their administration and 
preservation for the use, enjoyment, and welfare of 
the people.

SECTION 8. The legislature may provide for the 
leasing of, and the issuance ol permits for explora­
tion of, any pnrl of the public domain or interest 
therein, subject to reasonable concurrent uses 
leases and permits sliall provide, among other con­
ditions, for payment by the party at fault for 
damage or injury arising from noticompliance with 
terms governing concurrent use, and for forfeiture 
in the event of breech of conditions.

SECTION 9. Subject to the provisions of this 
section, the legislature may provide for the sale or 
grant of stale lands, or interests therein, and estab­
lish sales procedures. All sales or grants shall con­
tain such reservations to the State of all resources 
as may be required by Congress o,* the State and 
shall provide for access to these resources. Reserva­
tion of access shall not unnecessarily impair the 
owners' use, | .event the control f trespass, or prr 
chide compensation for damages.

SECTION 10. No disposals or leases of state 
lands, or interests therein, shall be made without 
prior public notice and other safeguards of the 
public interest as may be prescribed by law.

SECTION 11. Discovery and appropriation shall 
be the basis for establishing a rigid, in those miner-

28

als reserved to the State which, upon the date of 
ratification of this constitution by the people of 
Alaska, were subject to location under the federal 
mining laws. Prior discovery, location, and filing, as 
prescribed by law, shall establish a prior right to 
these minerals and also a prior right to permits, 
leases, and transferable licenses 'or their extrac­
tion. Continuation of these rights shall depend 
upon the performance oT annual labor, or the pay­
ment of fees, rents, or royalties, or upon other 
requirements as may be prescribed by law. Surface 
uses of land by a mineral claimant shall be limited 
to those necessary for the extraction or basic 
processing of the mineral deposits, or for both. Dis­
covery and appropriation shall initiate a right, sub­
ject to further requirements of law, to patent of 
mineral lands if nuthori7.cd by the State and not 
prohibited by Congress. The provisions of this sec­
tion shall apply to all other minerals reserved to 
the State which by law are declared subject to 
appropriation.

Mineral Leases SECTION 12. The legislature shall provide for
and Permits the issuance, types and terms of leases for coal, oil, 

gas, oil shale, sodium, phosphate, potash, sulfur, 
pumice, and other minerals as may he prescribed 
by law. Lenses and permits giving the exclusive 
right o f exploration for these minerals for specific 
periods and areas, subject to reasonable concurrent 
exploration as to diffc rent classes of minerals, may 
be authorized by law. Like leases and permits giv­
ing the exclusive right of prospecting by geophysi- 
cnl, geochemical, and similar methods for all miner­
als may nlso he authorized by law.

Water Rights SECTION 13. All surface ...id subsurface waters
reserved to the people for common use, except 
mineral and medicinal waters, are subject to appro­
priation. Priority of appropriation shnll give prior
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Sec. 38.05.205. M in in g  le a s in g ,  (a) Prior discoverj, location and filin g  
shall initiate prior righ ts to mineral deposits subject to §§ 185 —  280

§ 38.05.210 A l a s k a  St a t u t e s § 38.05.210

of this chapter in or on state  lands, other than submerged lands, which 
are open to mining leasing. Locations shall be made and certificates o f 
location recorded in accordance with § 195 o f this chapter. I f  the located 
lands are available only for leasing, an application form for a  mining 
lease shall be mailed to the locator by the director upon request or upon 
receipt of notice that the location has been made on lands open only fo r 
leasing. A  lease application shall be filed with the director b y  the locator 
within 90 days a fte r  receipt o f the form. I f  the located lands are not 
available for leasing, notice shall be given the locator by the director and 
his prior righ ts shall terminate. A mining lessee  has the exclusive righ ts 
o f possession and extraction of all minerals subject to §§ 185 —  280 o f 
this chapter lyin g within the boundaries of his lease. Mining leases m ay 
be issued for one location or for a group of contiguous locations held 
in common. Minerals m ay not be mined and marketed or used until a  
lease is issued, except for limited amounts necessary for sampling or 
testing.

(b) Beginning on the date established by the commissioner under 
§ 210 of this chapter there shall accrue an annual rental for each 
leasehold location or portion thereof whether or ncc under lease, not le s s  
than the value o f annual labor improvements required for mining claims. 
The value of work done on, or for the benefit of, the leasehold in 
compliance with § 210 of this chapter may be credited again st the rental.

(c) A mining lease shall be for any period up to 55 years, and the le i s e t  
has a right to a new lease at the end o f each lease period. The 
commissioner m ay make reasonable adjustments of the rental rate a t  
the end c f  each 20 yea r  period, based upon changed conditions in 
productioi costs and m arkets. A valid mining claim located ;\nd held 
under § l'J5  of this chapter m ay be converted to a lease a t any time upon 
application by the owner, 'od issuance by the director. No rights granted 
by a mining lease m ay be exercised until the lease has been filed fo r 
record in the recording district where the land is located. (§ 4 a rt EX ch 
169 SLA 19n9; am § 1 ch 123 SLA 1961) .

Cited in Moore v State, Sup. CL Op. No. 
1284 (File Nos. 2551, 2587), 553 P.2d 8 
(1976).

Am. Jur. reference. — 36 Am. Jur., 
Mires and Minerals, 55 39 to 62,139 to 142.

Sec. 38.05.210. Annual labor. Labor shall be performed or 
improvements made annually on or for the benefit or development of 
each mining claim on state land except that where adjacent claims a re  
held in common, the expenditure may be made on any one claim. The 
commissioner shall establish the date of the commencement of the y e a r  
during which the labor or improvements are to be performed. Labor 
shall be performed a t the annual rate of $200 per claim. If  more w ork 
is performed than is required by this section to be performed in any one 
year, the excess work up to a value of $800 may be applied against labor 
required to be done during the subsequent year or y e a r S e c t io n s  240
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c o n s i d e r  t h e  m a t t e r s  set f o r t h  i n  A S  3 3 . 0 5 . 3 0 5 ( a )  w h e n  t h e  

l e a s e h o l d  is i n  a n  u n o r g a n i z e d  b o r o u g h .

I V  C O N C L U S I O N

T h e r e f o r e ,  f o r  t h e  r e a s o n s  s t a t e d  in t h i s  o p i n i o n ,  

w e  c o n c l u d e  t h a t

*1. t b e  jM BRiwrTiymwnnr i— r a  ii,,V i J — < B W W L+•c

i n  6(a) o r  6(b) l a n d s ;

2. t h e  srsartfe n a y  o n l y  d « v o « M r o f  s i n

6(a) a n d  6(b) isa a k d a ta a y^ h eA se ;

b a s e d  o n  d i® 'ww??y““,as»^3i®eai£ a £ n ;

4. t h e  amsaa3»?le-boa3ra.Beo» jLvamacb&a*jQ

5 . a l o c a t i o n  is v-ad-i-d if it f o l l o w s  e i t h e r  t h e  

f e d e r a l ,  A S  27, o r  statf:, A S  3 8 . 0 5 . 1 8 5  - 280, p r o c e d u r e s ;

6 . a lt©c®fei®n m a d e  a£ n b u t  pWK>®— t»o

p p t o v a  1 is Q u g g i ^ % CTr.jLA&ft«gkftiw a n d  as-»»oh^~^o<5at?o«' s

^aaealt;

r S f f T T C T ^ ^ S W ? W h . l , (2) , a n d  (3)

^ g 8 i^,l^w ie 4 ie > T O W ^ r ,Tlnr^ ,gSd^^w^.<!iaia^i<^oii^arsg^gtsu',-,is> f 

«Mf»#a4HUtfj_££Q£QXal ; a n d

n E T t ' T ^ e ^ ^ f ? J v «l 1, soi^ae®* co : (1) i imwimi ■*n iiIWli f

8. s u n d e r  AS 3 8 . 0 5 . 3 0 5  and AS 3 8 . 0 5 . 3 4 5

i l e a s e .
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MEMORANDUM

TO: A l l  L e g i s l a t o r s

F R O M : R e p . T e r r y  G a r < i i r s £ V ^ i

R e p . F r e d  Z h a r o ^ ^
C o - C h a i r m e n ,  z o n .s e  R e s o u r c e s  C o m m i t t e e  

D A T E :  M a r c h  4, 198>

RE: M i n e r a l  R i g h t s ;  I m p l i c a t i o n  o f  t h e  D r a f t
A t t o r n e y  G e n e r a l ' s  o p i n i o n  o f  2 / 1 1 / 8 1

T h e  H o u s e  R e s o u r c e s  C o m m i t t e e  w i l l  b e  h o l d i n g  a h e a r i n g  o n  
M a r c h  10, 1 9 8 1  f r o m  3 - 5  P M  in C o u r t  R o o m  A, i n  J u n e a u ,  
A l a s k a  f o r  t h e  p u r p o s e s  of t a k i n g  t e s t i m o n y  o n  T h e  M i n e r a l  
L e a s i n g  R i g h t s  i s s u e  a s  it m a y  b e  a f f e c t e d  b y  t h e  d r a f t  
A t t o r n e y  G e n e r a l ' s  o p i n i o n  of F e b r u a r y  11, 1 9 8 1 .

T e s t i m o n y  w i l l  b e  t a k e n  f r o m  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e  
a n d  t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s .  T i m e  p e r m i t i n g ,  
p u b l i c  t e s t i m o n y  f r o m  m e m b e r s  b o t h  in t h e  a u d i e n c e  in 
J u n e a u  a n d  f r o m  t e l e c o n f e r e n c e  s i t e s  w i l l  b e  t a k e n .  T h e  
t e l e c o n f e r e n c i n g  w i l l  i n c l u d e  a l l  A l a s k a  s i t e s  f o r  b o t h  
l i s t e n i n g  a n d  p a r t i c i p a t i o n .  T h e  p a r t i c i p a t i o n  f r o m  t h e  
t e l e c o n f e r e n c e  s i t e s  o u t s i d e  of J u n e a u  w i l l  b e  t a k e n  o n  a 
t i m e  a v a i l a b l e  b a s i s .  T h e  C o - C h a i r m e n  of t h e  C o m m i t t e e ,  
R e p .  G a r d i n e r  a n d  Rep. Z h a r o f f  w i l l  a n n o u n c e  t h e  o r d e r  in 

w h i c h  e a c h  s t a t i o n  c a n  t e s t i f y .  If t i m e  d o e s  n o t  p e r m i t  to 
t a k e  a l l  t h e  t e s t i m o n y ,  w r i t t e n  tesTr.mony w i l l  b e  a c c e p t e d  
by t h e  C o m m i t t e e  a n d  if n e c e s s a r y  a f u t u r e  h e a r i n g  will, b e  
s c h e d u l e d .  B e c a u s e  of t h e  l i m i t e d  a m o u n t  of t i m e  a v a i l a b l e  
p l e a s e  b e  is c o n c i s e  as p o s s i b l e .

T h e  g e n e r a l  i s s u e  in q u e s t i o n  is t h e  a c c u r a t e  i n t e r p r e t a t i o n  
of t h e  S e c t i o n  6 ( i )  of t h e  A l a s k a  S t a t e h o o d  A c t  a s  it a p p l i e s  
to t h e  l o c a t i o n  a n d  r i g h t s  in m i n e r a l  i n t e r e s t s  on l a n d s  
w h i c h  t h e  S t a t e  of A l a s k a  h a s  r e c e i v e d  as a p a r t  o f  its 
S t a t e h o o d  A c t  r i g h t s .  S p e c i f i c a l l y ,  l a n d s  u n d e r  t h e  A l a s k a  
S t a t e h o o d  A c t  S e c t i o n  6 ( a )  o r  (b).

D o c u m e n t s  w h i c h  m a y  b e  h e l p f u l  in f o l l o w i n g  t h e  d i s c u s s i o n  a r e

1 . 0  A l a s k a  S t a t e h o o d  A c t . S e c t i o n  6 ( i )

2 . 0  A l a s k a  S t a t e  C o n s t i t u t i o n ,A r t i c l e  V l l l
3 . 0  A l a s k a  S t a t u t e s ,  A S  3 8 . 1 5 . 1 8 5 - . 2 0 5
4 . 0  D r a f t  A t . o r n e y  G e n e r a l ' s  O p i n i o n  2 / 1 1 / 8 1

r e g a r d i n g  S e c t i o n  6(i-)
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I. I N T R O D U C T I O N  A N D  S U M M A R Y

O n  N o v e m b e r  9, 1979, the D i r e c t o r  o f  P l a n n i n g  a n d  

R e s e a r c h  o f  y o u r  d e p a r t m e n t  s e n t  a n  e x t e n s i v e  o p i n i o n  r e q u e s t  

to o u r  o f f i c e .  T h e  r e q u e s t  c o n c e r n e d  v a r i o u s  p r o b l e m s  s u r r o u n d i n g  

m i n i n g  c l a i m #  l o c a t e d  d u r i n g  t h e  p e r i o d  b e t v e e n  s t a t e  s e l e c t i o n  

o f  l a n d s  u n d e r  S e c t i o n s  6(a) a n d  6(b) o f  t h e  A l a s k a  S t a t e h o o d  

A c t  a n d  the r e c e i p t  o f  t e n t a t i v e  a p p r o v a l  to t h o s e  lands.

In o r d e r  to a n s w e r  the q u e s t i o n s  r a i s e d ,  th i s  o p i n i o n  

n e c e s s a r i l y  h a d  to b e  b r o a d e n e d  to i n c l u d e  a discussior, of 

m i n i n g  o n  a l l  l a nds, a n d  p a r t i c u l a r l y  a d i s c u s s i o n  o f  the 

p r o v i s i o n s  o f  S e c t i o n s  6(a), 6(b), 6(g) a n d  6(i) o f  the 

S t a t e h o o d  A c t  (K 6(a), 6(b), 6(g), a n d  6 ( i ) " ) .

I n  g e n e r a l ,  the s t a t e  do e s  n o t  h a v e  a u t h o r i t y ,  a n d  

w i l l  n o t  i n c u r  l i a b i l i t y  for, a c t i o n s  of p e r s o n s  l o c a t i n g  

m i n e r a l  c l a i m s  o n  star.e-selected l a n d  p r i o r  to t h e  r e c e i p t  

of t e n t a t i v e  a p p r o v a l .  T h o s e  p r o b l e m s  a r e  c o n c e r n s  o f  

f e d e r a l  law, a l t h o u g h  a u g m e n t e d  b y  the p r o v i s i o n s  of A2 27 

( p r o c e d u r e s  a l l o w e d  b y  f e d e r a l  l a w  to be a d d e d  b y  s t a t e s  or 

m i n i n g  d i s t r i c t s ) . U n d e r  f e d e r a l  law, o n c e  the s t a t e  s e­

lec t s  l a n d  it is s e g r e g a t e d  f r o m  m i n e r a l  e n t r y  u n d e r  the 

f e d e r a l  m i n i n g  laws. C o n s e q u e n t l y ,  a l o c a t o r  on s t a t e -  

s e l e c t e d  l a n d  l o c a t e s  a m i n e r a l  c l a i m  at h i s  o w n  risk.

_  i _



O n c e  Che s c a t e  has r e c e i v e d  c e n t a c i v e  a m r o v a l ,• • •

h o w e v e r ,  m i n i n g  r i g h c s  are d e t e r m i n e d  by  s c a t e  l a w  u n d e r  AS 

3 8 . 0 5 . 1 8 5 - . 2 8 0  e x c e p t  as l i m i t e d  by  r e s t r i c t i o n s  c o n t a i n e d  

in e i t h e r  the A l a s k a  S t a t e h o o d  A c t  o r  the A l a s k a  C o n s t i t u t i o n .  

T h e  m o s t  i m p o r t a n t  re 'trictions are c o n t a i n e d  in 6(i), w h i c h  

p r o v i d e s  ch a t  the s t ate m u s t  r e s e r v e  m i n e r a l s  in ail sales 

or  d i s p o s a l s  o f  s t a t e - s e l e c t e d  (6(a) a n d  6(b)) lands, and 

chat the s t a t e  m a y  o n l y  a l l o w  m i n e r a l  d e p o s i t s  in state- 

s e l e c t e d  l a n d s  to be  m i n e d  b y  lease. As a r e s u l t ,  the state 

m a y  n o t  a l l o w  m i n i n g  b y  cl-tim-staking on  6(a) and 6(b) lands 

u n l e s s  the c l a i m - s t a k i n g  leads to the i s s u a n c e  of a lease.

T h e  o n l y  e x c e p t i o n  is c l a i m s  l o c a t e d  p r i o r  to state s e l e c t­

ion o f  the land. In ail o t h e r  cases, the s t a t e  m u s t  issue 

le a s e s  for m i n i n g  if it d e t e r m i n e s  that a d i s c o v e r y  and 

l o c a t i o n  .nder f e d e r a l  or s t a t e  l a w  h a s  b e e n  m a d e  on  state- 

s e l e c t e d  lands.

T h e  A l a s k a  C o n s t i t u t i o n  a n d  p r e s e n t  sta t u t e s  

p r o v i d e  for a l e a s i n g  s y s c e m  b a s e d  u p o n  d i s c o v e r y  and l o c a­

tion. A l a s k a  C o n s t i t u t i o n  Arc. V I I I  sec. 11; AS 33.05.210.

As a ' r e s u l t ,  non-corapecicive l e a s i n g  o '  n e r a l  lands is 

c o n s t i t u t i o n a l !  ’ pre f e r r e d .

Th i s  l e a s i n g  s y s t e m  m u s t  be f o l l o w e d  for all 5(a) 

a n d  (b) lands. A  lease must be i s s u e d  to a n y o n e  d i s c o v e r i n g
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or l o c a t i n g  a c l a i m  on 6(a) a n d  (b) land if the l o c ator 

f o l l o w e d  the p r o c e d u r e  set f o r t h  either in AS 27 (federal 

p r o cedure) o r  AS 38.05.185 280/ (state p r o c e d u r e ) .  AS

38.05.275, AS 36.05.210. P u b l i c  n o t i c e  of the i s suance of a 

lease u n d e r  AS 38.05..305 a n d  AS  3 8 . 0 5 . 3 4 5  m u s t  be given 

b e f o r e  the m i n i n g  lease is issued. D i s c o v e r y  a n d  location, 

however, is n o t  a " d i sposal" r e q u i r i n g  p r i o r  p u b l i c  notice 

u n d e r  e i t h e r  the c o n stitution, AS 38.05.305, or AS 38.05.345 

Cf. M o o r e  v. S t a t e , 553 P . 2d  8, 26-27 (Alaska 1976).

U n d e r  S(a) and ( b ) , if the c l a i m  was m a d e  prior to 

state s e l e c t i o n  of  the land, n e i t h e r  the selection, tentative 

approval, n o r  p a t e n t  has a n y  e f f e c t  on the claim. The 

locator is e n t i t l e d  to all r i g h t s  u n d e r  federal m i n i n g  l a w s .

W h e r e  the lo c a t i o n  is m a d e  a f t e r  s t a t e - s e l e c t i o n  

but b e f o r e  t e n t a t i v e  apprcval, the l o c a t o r  is at his own 

r i s k  u n t i l  the state r e c e i v e s  t e n t a t i v e  approval. Once the 

state r e c e i v e s  tentative approval,, however, the locator will 

be e n t i t l e d  to a c o n d i t i o n a l  m i n e r a l  lease if the state does 

not close the lands to mining. 6(g), AS 36.05.275, AS 

38.05.185. T h e  c o n d i t i o n a l  l e a s e  w i l l  be s u b ject to state 

r e c e i p t  of a pa t e n t  and c o n d i t i o n s  in the patent.



In f i n d i n g  that a* m i n e r a l  l e a s e  is r e q u i r e d  for 

all 6(a) a n d  (b) lands, this o p i n i o n  is t a k i n g  a p o s i t i o n  

c o n t r a r y  to an i n t e r p r e t a t i o n  u s e d  b y  s t a t e  o f f i c i a l s  since 

s t a t e h o o d .  T h a t  p r i o r  i n t e r p r e t a t i o n ,  w h i c h  w a s  n e v e r  the 

s u b j e c t  o f  a n  A t t o r n e y  G e n e r a l ' s  o p i n i o n  o r  m e m o r a n d u m ,  was 

that the l e a s i n g  r e q u i r e m e n t  a p p l i e d  o n l y  to l a n d s  w h e r e  the 

s t a t e  h a d  p r e v i o u s l y  sold the s u r f a c e  i n t e r e s t .  A r t  IX, 

sec. 1, ch. 169, S L A  1959; 11 A A C  8 6 . 1 3 5 ( b ) .

3 e c a u s e  this o p i n i o n  has p o t e n t i a l  f a r - r e a c h i n g  

c o n s e q u e n c e s  for s t a t e  d i s p o s a l s  o f  its m i n e r a l  interests, 

a n d  b e c a u s e  it is at odds w i t h  the a s s u m p t i o n s  o f  m a n y  

p e r s o n s  o v e r  the. p a s t  20 y e a r s  , a p r o p o s e d  o p i n i o n  was 

p u b l i c a l l y  r e l e a s e d  in draft f o r m  on A u g u s t  13, 1980. 

A d d i t i o n a l  r e s e a r c h  since t h a t  draft, a n a  s e m e  o f  the c o m­

men t s  r e c e i v e d ,  h a v e  r e s u l t e d  in a l t e r a t i o n  of s o m e  of the 

c o n c l u s i o n s  in that draft -- p r i m a r l y  c o n c e r n i n g  the status 

o f  m i n e r a l  l o c a t i o n s  and the a b i l i t y  o f  the s t a t e  to close 

lands to m i n i n g  u p o n  rece i p t  o f  t e n t a t i v e  a p p r o v a l .  The 

c o n c l u s i o n  r e g a r d i n g  the n e c e s s i t y  for l e a s i n g  6(a) and (b) 

l a n d s , h o w e v e r , r e m a i n s  u n c h a n g e d .

The i n t e r p r e t a t i o n  of  6(i), a n d  its r m p a c c  on the 

m i n i n g  p r o v i s i o n  of the A l a s k a  C o n s t i t u t i o n ,  Art. VIII, sec. 

II, is i n t i m a t e l y  tied to h i s t o r i c  f e d e r a l  m i n i n g  p r a c t i c e s



an d  o t h e r  states' e n a b l i n g  a c t  l a n d  grants. S e c t i o n  6(i) 

was c o p i e d  f r o m  a p r o v i s i o n  o f  the Sc h o o l  L a n d s  Act, p r e s­

en t l y  c o d i f i e d  at 43 U.S.C. 870(b). As a result, the h i s­

tory o f  the S c h o o l  L a n d s  Act, the v a r i o u s  s t a t e h o o d  bills, 

an d  Art. VIII, sec. 11 o f  the Alaska. C m s t i t u t i o n  is crucial 

to the r e s o l u t i o n  o f  the. q u e s t i o n s  r a i s e d  a n d  is p r e s e n t e d  

in d e t a i l  at the b e g i n n i n g  o f  the opinion.

II. H I S T O R Y  O F  M I N I N G  P R O V I S I O N S  IN A L A S K A  S T A T E H O O D  ACT
A N D  A L A S K A  C O N S T I T U T I O N

A. P R I O R  F E D E R A L  P R A C T I C E

C o n g r e s s  w i t h h e l d  " m i n e r a l  lands" f r o m  o t h e r  s t a t e­

hood  land gr a n t s  so they c o u l d  be m a n a g e d  u n d e r  the federal 

m i n i n g  laws. */ T h e  S c h o o l  L a nds Act of 1927, 43 U.S.C.

870(b), was the direct r e s u l t  of e x t e n s i v e  l i t i g a t i o n  

c a u s e d  b y  the p r o b l e m  o f  d e t e r m i n i n g  w h i c h  landc w e r e  " m i n­

eral" in cha r a c t e r .  One q u e s t i o n  was the ef f e c t  of a s u b s e q u e n t  

d i s c o v e r y  of m i n e r a l s  in lands c o n s i d e r e d  " n o n - m i n e r a l "  at 

the time of the o r i g i n a l  grant. A  series o f  cases c u l m i n a t i n g  

in W y o m i n g  v. U n i t e d  S t a t e s , 255 U.S. 489 (1921), d e v e l o p e d  

the rule that the o n l y  lands not c o n v e y e d  we r e  lands known 

to be m i n e r a l  at the time e q u i t a b l e  title v e s t e d  in the state,

See, u n i t e d  States v. Sweet, 245 U.S. 563 (1918). The 
o n l y  e x c e p t i o n  was the e n a b l i n g  l e g i s l a t i o n  for Oklahoma, 
Oklahoioa E n a b l i n g  Act of J u n e  16, 1916, 34 Stat. 267, 273, 
w h i c h  i n c l u d e d  m i n e r a l  lands w i t h i n  the g r a n t , but m a n d a t e d  
d i s p o s a l  of m i n e r a l  lands by a s t a t u t o r y  lease until a 
s p e c i f i e d  date.
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a n d  t h a t  s u b s e q u e n t  d i s c o v e r y  o f  m i n e r a l s  w o u l d  n o t  v o i d  the

o r i g i n a l  trans f e r .  Th i s  r u l i n g  d i d  n o t  s o l v e  a l l  p r o b l e m s ;

t h e r e  w e r e  s t i l l  d i s p u t e s  c o n c e r n i n g  w h e t h e r  the lands w e r e

k n o w n  to c o n t a i n  m i n e r a l s  at the t i m e  o f  the t r a n s f e r .  E v e n

s i x  y e a r s  a f t e r  W y o m i n g  v. U n i t e d  S t a t e s , t h e r e  w e r e

h u n d r e d s  of  s c h o o l  s e c t i o n s  n o w  in c o n t e ; t  
u n d e r  p r o c e e d i n g s  b r o u g h t  b y  the F e d e r a l  
G o v e r n m e n t  a n d  h u n d r e d s  m o r e  b e i n g  p r e­
p a r e d  f o r  c o n t a s t .  N o r  is the s i t u a t i o n  
i m p r o v i n g .  It is, in fact, r a p i d l y  
b e c o m i n g  worse, a n d  the e n d  is n o t  in
sight, u n l e s s  it be the e n d  o f  the
s t a c e >' s c h o o l  fund.

R e p o r t  of  S e n a t e  C o m m i t t e e  on  P u b l i c  L a n d s  a n d  S u r v e y s ,

•April 16, 1926, S e n a t e  R e p o r t  No. 603, S i x t y - n i n t h  C o n g r e s s ,

f i r s t  session, at p a g e  5.

ilineral lands, as a rule, are e x c e p t e d  f r o m  
t h e s e  grants, a n d  in c a s e  s c h o o l - s e c t i o n  
l ands a r e  o f  k n o w n  m i n e r a l  c h a r a c t e r  at the 
t i m e  the g r a n t  w o u l d  o t h e r w i s e  b e c o m e  
e f f e c t i v e ,  s u c h  lands r e m a i n  rhe p r o p e r t y  
o f  the U n i t e d  S t a t e s .  T h i s  has r e s u l t e d  in 
m u c h  v e x i o u s  a n d  c o s t l y  l i t i g a c i o n ,  as t h ere 
is no s t a t u t e  o f  l i m i t a t i o n  w h i c h  p r e v e n t s  
i n a u i r v  at a n v  t i m e , e i t h e r  by  w a y  or 
G o v e r n m e n t  p r o c e e d i n g s  or by p r i v a t e  c o n t e s t  
o r  pro t e s t ,  as to w h e t h e r  or not the t i t l e  
to s c h o o l - s e c t i c n  l a n d  has v e s t e d  in a State.



In the a b s e n c e  o f  s o m e  p r o v i s i o n  by w h i c h  the 
k n o w n  c o n d i t i o n  o f  the s p e c i f i e d  sections, at 
the time w h e n  the g r a n t  takes effect, c a n  be 
a s c e r t a i n e d  a n d  adju d i c a t e d ,  the title of the 
State m u s t  r e m a i n  in doubt and be s u b j e c t  to 
attack. A  ca s e  in p o i n t  is th a t  of 
U n i t e d  States v. S w e e t  (245 U.S. 563), w h e r e i n  
the S t a t e  so l d  s c h o o l - s e c t i o n  la n d  u n d e r  a 
g rant (act of J u l y  16, 1894, 28 Stat. 107), 
w h i c h  does n o t  e x p r e s s l y  e x c l u d e  or i n c lude 
m i n e r a l  lands. T h e  l a n d  sold, however, was of 
k n o w n  m i n e r a l  c h a r a c t e r  at the time the grant 
w o u l d  o t h e r w i s e  h a v e  attached. The c o urt 
d e n i e d  the c l a ; m  of  t itle b a s e d  on the t r ansfer 
b y  the State.

L e t t e r  f r o m  S e c r e t a r y  of I n t e r i o r  to the H o n o r a b l e  Robert 

Stanfield, C h a i r m a n  of S e n a t e  C o m m i t t e e  on P u b l i c  L a nds and 

Surveys, J a n u a r y  5, 1926, q u o t e d  in S e n a t e  R e p o r t  No. 603, 

s u o r a , at pa g e  12 (emphasis a d d e d ) .

C ongress r e s o l v e d  the p r o b l e m  by g r a n t i n g  m i n e r a l  

rights in n u m b e r e d  sec t i o n s  to the states. In g r a n t i n g  the 

m i n e r a l s  to the states, h owever, C o n g r e s s  e x p r e s s l y  p r o v i d e d  

that all of the m i n e r a l s  so g r a n t e d  must be r e s e r v e d  to the 

state and c o uld o n l y  be d i s p o s e d  of by lease. T h e  1927 Act 

provided, in part:

T he a d d i t i o n a l  grant m a d e  by this 
s e c t i o n  is u p o n  the e x p ress c o n d i t i o n  
that all sales, grants, deeds, or 
patents for any of the lands so g r a n t e d  
shall h e r e a f t e r  be s u b j e c t  to and c o n t a i n  
a r e s e r v a t i o n  to the S c a t e  of all coal 
and o t h e r  m i n e r a l s  in the lands so sold, 
granted, deeded, or pacented, tog e t h e r  
w i t h  the right to p r o s p e c t  for, mine,



a n d  r e m o v e  t h e  same. T h e  coal a n d  o c h e r  
m i n e r a l  d e p o s i t s  in  s u c h  lands n o c  
h e r e t o f o r e  d i s p o s e d  o f  b y  the S t a t e  
s h a l l  be  s u b j e c t  to l e a s e  by the S t a t e  
as the f . a t e  l e g i s l a t u r e  m a y  direct, 
the ? r r seeds a n d  r e n t a l s  a n d  r o y a l t i e s  
there..rom to be u t i l i z e d  for the s u p p o r t  
o f  or i n  a i d  o f  the c o m m o n  or p u b l i c  
schools: P r o v i d e d , t h a t  a n y  lands or
m i n e r a l s  h e r e a r t e r  d i s p o s e d  of c o n t r a r y  
to the p r o v i s i o n s  o f  this s e c t i o n  s h a l l
b e  f o r f e i t e d  to the U n i t e d  S t a t e s  by
a p p r o p r i a t e  p r o c e e d i n g s  i n s t i t u t e d  by  
the A t t o r n e y  G e n e r a l  for chat p u r p o s e  in 
the U n i t e d  S t a t e s  d i s t r i c t  c o u r t  for the 
d i s t r i c t  in w h i c h  the p r o p e r t y  or some 
p a r t  t h e r e o f  is located.

T h e  m i n e r a l  r e s e r v a t i o n  a n d  l e a s i n g  r e q u i r e m e n t  in

this s e c t i o n  w e r e  i n t e n d e d  to a p p l y  to a l l  lands t r a n s f e r r e d .

H o u s e  r j c m i c t e e  o n  P u b l i c  L a n d s  R e p o r t  o n  S. 564, H o u s e

R e p o r t  Mo. 1761, 6 9 t h  C o n g r e s s ,  2nd s e s s i o n  ( J a n u a r y  13,

1927). As the S e c r e t a r y  of I n t e r i o r  noted, in w i t h d r a w i n g

his o p p o s i t i o n  to a p r e v i o u s  f o r m  of  the b i l l  (Report o f  the

Hov.s" C o m m i t t e e  o n  P u b l i c  Lands, D e c e m b e r  9, 1925, H o u s e

R e p o r t  Mo. 1617, 6 9 t h  C o n g r e s s ,  S e c o n d  S e s s i o n ) :

Y o u  w i l l  n o t e  that it gr a n t s  to the 
St a t e s  t i t l e  to the m i n e r a l s  in sc h o o l  
s e c t i o n s  in place; that is, in the 
s p e c i f i c  n u m b e r e d  s e c t i o n s  in e a c h  
t o w n s h i p  g r a n t e d  the S t a t e s  for the 
s u p p o r t  of or in a i d  of c o m m o n  or p u b l i c  
s c h o o l s  b y  C o n g r e s s .  T h e  g r a n t  is on 
the e x p r e s s  c o n d i t i o n  that the St a t e s  
s h all n o t  se l l  a n v  m i n e r a l s  b u t  'shall 
lease the s a m e , the p r o c e e d s  to be 
u t i l i z e d  for the s u p p o r t  or in aid of 
c o m m o n  o r  p u b l i c  schools, p r o v i s i o n  
b e i n g  m a d e  for f o r f e i t u r e  in the e v e n t  
c o n d i t i o n s  are v i o l a t e d .

H o u s e  R e p o r t  Mo. 1761, s m r a , at 2 (emph a s i s  adcec)



As the C o m m i t t e e  reported, the b i l l  r e q u i r e d  the

States

to r e s e r v e  a n d  to w i t h h o l d  u n t o  t h e m s e l v e s  
all m i n e r a l s  o f  w h a t s o e v e r  character, in 
any a n d  all lands w h i c h  t h e y  s hall h e r e­
arter  t r a n s f e r  o r  s e l l , g i v i n g  to t h e m , 
h o w e v e r , the r i i n t  to lease the m i n e r a l s  
in the lands a n d  to u t i l i z e  the p r o c e e d s  
r e c e i v e d  as r e n t a l s  or r o y a l t i e s  for the 
b e n e f i t  o f  t heir commoix or p u b l i c  schools.

H o u s e  R e p o r t  No. 1761, s u p r a , at 3 (emphasis added). One

of the p r i m a r y  r e a sons for this a p p r o a c h  was to secure the

m a x i m u m  amount of p r i n c i p a l  for state sc h o o l  f u n d s :

It should, also, be b o r n e  in m i n d  that 
o n l y  the i n t e r e s t  f r o m  the funds w h i c h  
a State r e c e i v e d  f r o m  the sale, lease, 
o r  ren t a l  of t h e s e  lands or the m i n e r a l s  
th e r e i n  can be expended, that is to say 
the p r i n c i p a l  can not be used. This 
for the r e a s o n  that Con g r e s s  s a w  fit in 
p a s s i n g  the e n a b l i n g  acts of the v a r i o u s  
States p r o v i d e d  t h e r e i n  that the funds 
d e r i v e d  fr o m  the sale, lease or rental 
o f  these school lands s h o u l d  be i n v e s t e d  
to f o r m  a p r i n c i p a l  p e r m a n e n t  fund the 
interest o n l y  of w h i c h  m i ght be u s e d  for 
the b e n e f i t  o f  the c o m m o n  and p u b l i c  
scnools or o t h e r  S t a t e  i n s t i t u t i o n s  as 
the case m a y  be. Thus, it w i l l  be n o t e d  
that u n d e r  this p L a n  it is n e c e s s a r y  for 
a State to a c c u m u l a t e  a p r i n c i p a l  fund of 
some c o n s i d e r a b l e  am o u n t  in o r d e r  to 
r e a lize s u f f i c i e n t  i n terest to be of 
be n efit to its c o m m o n - s c h o o l  s y s t e m  and

-9-



to r e s u l t  i n  the r e d u c t i o n  of, t a x a t i o n  
for s c h o o l  p u r p o s e s .  H a v i n g  this in 
mind, y o u r  c o m m i t t e e  f u l l y  r e a l i z e s  the 
d i f f i c u l t i e s  u n d e r  w h i c h  t h e s e  States 
are f o r c e d  to l a b o r  a n d  t h e r e f o r e  r e a c h e d  
the c o n c l u s i o n  t h a t  t h e i r  c a u s e  w a s  a 
m e r i t o r i o u s  o n e  a n d  the C o n g r e s s  c o u l d  
w e l l  a f f o r d  to a d o p t  a b e n e f i c e n t  
a t t i t u d e  t o w a r d  t h e m . i n  v i e w  o f  the e n d  
d e s i r e d  to be a c c o m p l i s h e d .  It also 
p r e v e n t s  v a l u a b l e  m i n e r a l  lands t r o m  
r a i l i n g  into the h a n d s  or t h i r d  p a r t i e s , 
t h e r e b y  i n s u r i n g  the o r o o e r  r e t u r n  and 
full m e a s u r e  or s u p p o r t  to the p a r t i c u l a r  
i n s t i t u t i o n  to w h i c h  the lands w e r e  
g r a n t e d .

R e p o r t  of  the H o u s e  C o m m i t t e e  o f  P u b l i c  Lands, D e c e m b e r  9, 

1926, H o u s e  R e p o r t  No. 1617, 6 9 t h  C o n g r e s s ,  S e c o n d  S e s s i o n  

(emph a s i s  a d d e d ) .

C o n g r e s s  p a s s e d  the 1927 A c t  in o r d e r  to lay to 

re s t  d i s p u t e s  as to w h e t h e r  l a nds w e r e  k n o w n  to be m i n e r a l  

at the time o f  transfer. T h e  p a s s a g e  of the 1927 a m e n d m e n t  

s t ill d i d  not cure the p r o b l e m s .  T h e  A c t  o f  M a y  2, 1932, 

c. 57, § 1, 44 Stat. 1026 was a p i e c e  of  c u r a t i v e  l e g i s l a t i o n  

d e s i g n e d  to r a t i f y  p r i o r  s t a t e  sales of m i n e r a l  lands. 3ut 

t itle d i s p u t e s  s till o c c u r r e d  b e c a u s e  a s t ate r e c e i v e d  its 

la n d  u n d e r  two grants s e p a r a t e d  b y  some p e r i o d  of time: the

o r i g i n a l  s t a t e h o o d  g r a n t  ( n o n - m i n e r a l  lands) a n d  the 1927

g r a n t (m ineral lands)



T h e  t i t l e  dis p u t e s  still a r o s e  b e c a u s e  o f  transfers

of the o r i g i n a l  g r a n t  lands p r i o r  to 1927, e i t h e r  b y  the

U n i t e d  St a t e s  to t h i r d  p a r t i e s , or b y  states to t h i r d  p a r ties

u n d e r  the a s s u m p t i o n  that the lands w e r e  n o n - m i n e r a l  in

character. T h e  m i n e r a l  or n o n - m i n e r a l  c h a r a c t e r  o f  the

lands d e t e r m i n e d  w h e t h e r  the state or f e d e r a l  g o v e r n m e n t

o w n e d  the l a n d  a f t e r  the o r i g i n a l  s t a t e h o o d  grant, or w h e t h e r

a s tate f i rst h a d  a u t h o r i t y  to t r a n s f e r  the la n d  in 1927.

Therefore, the n e e d  to d e t e r m i n e  the c h a r a c t e r  o f  lands was

not laid to rest. As a result, Co n g r e s s  p a s s e d  l e g i s l a t i o n

p r o v i d i n g  for the i s s u a n c e  of p a t e n t s  to states. (Previously,

no p a t e n t s  w e r e  i s s u e d  a n d  title t r a n s f e r r e d  s o l e l y  under

the legislation). The e n a c t m e n t  was the Act of J u n e  21,

1934, c. 689, 48 Scat. 1185, c o d i f i e d  as 43 U.S.C. 871(a)

*/, w h i c h  p r o v i d e d  for the iss u a n c e  of p a t e n t s  as a m e c h a n i s m

for c l e a r i n g  title and f i n a l l y  d e t e r m i n i n g  m i n e r a l  character:

The S e c r e t a r y  o f  the I n t e r i o r  shall u p o n  the
a p p l i c a t i o n  b y  a S t ate cause
p a t e n t s  to be i s s u e d  to the n u m b e r e d
sc h o o l  sec t i o n s  in place, g r a n t e d  for
the s u p p o r t  of c o m m o n  schools by the
Ac t  a p p r o v e d  F e b r u a r y  22, 1889 [25
Stat. 676] , by the A c t  a p p r o v e d

*/ R e o e a l e d  e f f e c t i v e  O c t o b e r  21, 1976, Act O c t o b e r  21, 
1976, P.L. 94-579, § 705(a), 90 Scat. 2792.



J a n u a r y  25, 19 2 7  (44 Scat. 1026)
[§§ 870, 871 o f  this t i t l e ] ,  a n d  
b y  a n y  o t h e r  A c t  of C o n g r e s s ,  t h a t  h a v e  
b e e n  s u r v e y e d ,  or m a y  h e r e a f t e r  b e  
s u r v e y e d ,  a n d  to w h i c h  t i t l e  h a s  
v e s t e d  or  m a y  h e r e a f t e r  v e s t  in 
the g r a n t e e  Stat e s ,  a n d  w h i c h  h a v e  
n o t  b e e n  r e c o n v e y e d  to the U n i t e d  
S t a t e s  o r  e x c h a n g e d  w i t h  the U n i t e d  
S t a t e s  for o t h e r  lands. S u c h  p a t e n t s  
s h a l l  s h o w  the da t e  w h e n  t i t l e  
v e s t e d  in Che S c a t e  a n d  the e x t e n t  
to w h i c h  the lands a r e  s u b j e c t  to 
p r i o r  c o n d i t i o n s ,  l i m i t a t i o n s ,  
e a s e m e n t s ,  o r  r i g hts, if any. In 
all i n q u i r i e s  as to the c h a r a c t e r  
o f  the land for w h i c h  p a t e n t  is 
s o u g h t  the f a c t  s h a l l  be d e t e r m i n e d  
as o f  the d a c e  w h e n  the S t a t e ' s  
t i tle a t t a ched.

( B r a c k e t s  in o r i g i n a l . )

T h e  p u r p o s e  a n d  h i s t o r y  o f  a l l  of  the s c h o o l  l a n d  acts a n d

a m e n d m e n t s  was a m e m o r a n d u m  a c c o m p a n y i n g  a l e t t e r  f r o m  the

S e c r e t a r y  o f  the I n t e r i o r  to S e n a t o r  G e r a l d  ?. Nve, C h a i r m a n

o f  the S e n a t e  C o m m i t t e e  on  P u b l i c  L a n d s  a n d  Sur v e y s :

S. 4 6 7 4  p r o p o s e s  to a u t h o r i z e  the S e c r e t a r y  o f  the 
I n t e r i o r  to i s sue p a t e n t s  to s c h o o l  s e c t i o n s  lo and 36, 
g r a n t e d  to the S t a t e s  b y  the act a p p r o v e d  F e b r u a r y  22, 
1389, by the act a p p r o v e d  J a n u a r y  25, 1927 (44 Scat. 
1026), a n d  by a n y  o t h e r  act o f  C o n g r e s s ,  to w h i c h  t i t l e  
h as v e s t e d  in the g r a n t e e  S t a t e s ,  a n d  w h i c h  h a v e  not 
b e e n  r e c o n v e y e d  to the U n i t e d  S t a t e s  o r  e x c h a n g e d  w i t h  
the U n i t e d  St a t e s  for o t h e r  l a n d s .

i



>n‘

The act a p p r o v e d  F e b r u a r y  22, 1889 (25 Stat. 676), 
p r o v i d e d  for the a d m i s s i o n  into the U n i o n  o f  the States 
of  N o r t h  Dakota, S o u t h  Dakota, M o n t a n a ,  and W a s h i n g t o n ,  
a n d  p r o v i d e d  for the g r a n t  to said States of  sections 
16 a n d  36 in e a c h  tow n s h i p  for the u s e  of schools.

M i n e r a l  lands, as a rule, w e r e  e x c e p t e d  f r o m  the 
o r i g i n a l  grants to the S t a t e s  o f  c e r t a i n  s p e c i f i e d  
se c t i o n s  for the u s e  of schools. By  the act of 
J a n u a r y  25, 1927 (44 Stat. 1026), as a m e n d e d  by 
P u b l i c  L a w  No. 110, a p p r o v e d  M a y  2, 1932, these 
gr a n t s  to the States of c e r t a i n  s e c t i o n s  of la n d  
for sch o o l  p u r p o s e s  w e r e  e x t e n d e d  to e m b r a c e  such 
s e c t i o n s  that w e r e  o f  m i n e r a l  c h a racter, w i t h  c e r t a i n  
e x c e p t i o n s  as t h e r e i n  provided.

T h e r e  has b e e n  no p r o v i s i o n  of l a w  w h e r e b y  the States 
m a y  be g i v e n  e v i d e n c e  of t i tle to su c h  s c h o o l  s e c t i o n  
lands, e i t h e r  b y  U n i t e d  States P a t e n t  or o t h e r  formal 
i n s t r u m e n t  of convey a n c e ,  the s t a t u t e  m a k i n g  the grant 
o p e r a t i n g  as a c o n v e y a n c e  as well, w i t h  r e s p e c t  to lands 
o f  the c h a r a c t e r  and status s u b j e c t  to the grant.

The n e e d  o f  l e g i s l a t i o n  a l o n g  the lines p r o p o s e d  by  the 
b i l l  u n d e r  c o n s i d e r a t i o n  is m a n i f e s t ,  in o r d e r  to do 
a w a y  w i t h  the u n c e r t a i n t y  of title in and to these 
sc h o o l  s e c t i o n  l a n d s . It m i g h t  a p p e a r  that the grant 
o f  m i n e r a l  lands m a d e  b y  the act of J a n u a r y  25, 1927, 
w o u l d  do a w a y  w i t h  this u n c e r t a i n t y  o f  title to a great 
extent, b u t  this is not the case, i n a s m u c h  as it is 
n e c e s s a r y  to a s c e r t a i n  the c h a r a c t e r  o f  the land at 
the date w h e n  title w o u l d  o t h e r w i s e  attach, in order to 
k n o w  w h e t h e r  or n o t  title v e s t e d  in the S t a t e  u n d e r  the 
g r ant o f  n o n m i n e r a l  lands ma d e  by the o r i g i n a l  g r a n t i n g  
act, or u n d e r  the grant o f  m i n e r a l  lands m a d e  by the 
act of  J a n u a r y  25, 1927.

T h e  b i l l  u n d e r  c o n s i d e r a t i o n  p r o v i d e s  t h a t  the p a t e n t s  
i s s u e d  s h a l l  s h o w  t h e  d a c e  w h e n  ti Le v e s t e d  in the 
S t ate, a n d  the e x t e n t  to w h i c h  t h e  l a n d s  a r e  s u b j e c t  
to p r i o r  c o n d i t i o n s ,  l i m i t a t i o n s ,  e a s e m e n t s ,  o r  r i g h t s ,



Q u o t e d  in S. Rep. No. 1104, 7 2 n d  Cong. 2 n d  S e s s . a c c o m p a n y i n g  

S. 4 6 7 4  ( J a n u a r y  21, 1933) at pp. 2-3. See a l s o , S. Rep.

No. 903, 7 3 r d  Cong., 2 n d  Sess; H. Rep. No. 1796, 7 3 r d  Cong.,

2d  Sess. (1933).

A f t e r  U n i t e d  St a t e s  “ . Sweet, then, m i n e r a l  lands............................  ■ :a* - ■■■— ' '

w e r e  e x c l u d e d  f r o m  s t a t e h o o d  g r a n t s  u n l e s s  they w e r e  e x p r e s s l y

i n c l u d e d  b y  the g r a n t  o r  b y  l a t e r  l e g i s l a t i o n .  T h a t  later

l e g i s l a t i o n  for l o w e r - 4 8  st a t e s  o c c u r r e d  w i t h  the p a s s a g e  of

the S c h o o l  L a n d s  Act. T h a t  Act, as amended, p r o v i d e d  that

a l l  c o n v e v a n c e s  of  n u m b e r e d  s e c t i o n s  in o l a c e  for the s u o o c r t  / • • •

of p u b l i c  s c h o o l s  i n c l u d e d  m i n e r a l  as w e l l  as n o n - m i n e r a l  

l a n d s . 3 e c a u s e  of  the l a t e r  g r a n t  of the m i n e r a l s  in the 

l ands to the states, h o w e v e r ,  s u b s e q u e n t  a m e n d m e n t s  and the 

i s s u a n c e  o f  p a t e n t s  w e r e  r e q u i r e d  in o r d e r  to e l i m i n a t e

r e m a i n i n g  title d i s o u t e s  c o v e r e d  b v  t r a n s f e r s  of land too  * *

t h i r d  p a r t i e s  b e t w e e n  the o r i g i n a l  s t a t e h o o d  g r a n t  a n d  the 

1927 Act.

In g r a n t i n g  the m i n e r a l  i n t e r e s t  to the states, 

C o n g r e s s  r e q u i r e d  that the states o b s e r v e  c e r t a i n  c o n d i t i o n s  

in a d m i n i s t e r i n g  these lands, g e n e r a l l y :  (1) that the states 

m u s t  r e s e r v e  the m i n e r a l  i n t e r e s t  f r o m  a n y  d i s p o s i t i o n  of 

t i t l e  to the lands, a n d  (2) th a t  the m i n e r a l  d e p o s i t s  w e r e  

to be l e a s e d  w i t h  the i n c o m e  to be u t i l i z e d  for p u b l i c  

s c h o o l  p u r p o s e s .



B . MINING PROVISIONS IN  1 9 5 0 - 1 9 5 6  VERSIONS OF ALASKA
ENABLING ACTS.

T h e  S c h o o l  L a n d s  Act, however, w o u l d  n o t  have 

a u t o m a t i c a l l y  a p p l i e d  to the th e n  future state o f  Alaska.

T h e  l e g i s l a t i o n  e x p r e s s l y  s t a t e d  that it a p p l i e d  o n l y  to 

grants of  n u m b e r e d  sc h o o l  s e c t i o n s  in place. But the e v entual 

6(a) a n d  6(b) g r ant was u n p r e c e d e n t e d  n o t  on l y  in its size, 

but also in A l a s k a ' s  r i g h t  to select lands. All p r i o r  

s t a t e h o o d  grants h a d  b e e n  " i n  pl a c e "  grants c o n s i s t i n g  of 

s p e c i f i c  n u m b e r e d  s e c t i o n s  w i t h  indi m n i t y  s e l e c t i o n  rights 

w h i c h  c o u l d  be e x e r c i s e d  o n l y  w h e n  the n u m b e r e d  sections 

w e r e  u n a v a i l a b l e .  In a d d i t i o n  to some o t h e r  land grants,

A l a s k a  also r e c e i v e d  the right to select s t a t e h o o d  lands -- a so 

ca l l e d  " q u a n t i t y  grant" - out of the f e d eral p u b l i c  domain. 

T h e r e f o r e  the S c h o o l  L a nds A c t  w o u l d  not a p p l y  to the 6(a) 

and (b) grants. Also, the S c h o o l  L a nds Act e x p r e s s l y  exc l u d e d  

"all lands in the T e r r i t o r y  of A l a s k a . "  Therefore, the A l a s k a  

S t a t e h o o d  Act land grants had to e x p r e s s l y  c o n v e y  mineral 

i n t e r e s t s .

The o r i g i n a l  p r o p o s a l  o f f e r i n g  this u n p r e c e d e n t e d  

q u a n t i t y  grant also c o n t a i n e d  an unusual p r o v i s i o n  for 

t r a n s f e r i n g  the m i n e r a l  int e r e s t  to the state. O r i g i n a l l y  

s e c t i o n  5(b), H3. 331, 31st Congress, C o m m i t t e e  Print A,

Sen a t e  C o m m i t t e e  on  I n t e r i o r  and I n s ular Affairs, May 23,

1950) ( p r esented by Sen a t o r s  A n d e r s o n  and O'Mahoney), the



p r o v i s i o n  as r e p o r t e d  o u t  b y  the f u l l  c o m m i t t e e  (on Ju n e  

29, 1950) read,

A f t e r  five y e a r s  f r o m  the A d m i s s i o n  of A l a s k a  into 
Che Union, the Scate, in a d d i t i o n  to any o c h e r  
g r a n t s  m a d e  in  this section, s h a l l  be e n t i t l e d  to 
s e l e c t  n o t  to e x c e e d  t w e n t y  m i l l i o n  a c res f r o m  the 
v a c a n t . u n a p p r o p r i a t e d ,  a n d  u n r e s e r v e d  p u b l i c  lands 
in the State. S u c h  s e l e c t i o n s  s h a l l  be m a d e  in 
r e a s o n a b l y  c o m p a c t  tracts: P r o v i d e d ,  T h a t  n o t h i n g
h e r e i n  c o n t a i n e d  s h a l l  a f f e c t  a n y  v a l i d  e x i s t i n g  
claim, l o c a t i o n ,  or  e n t r y  u n d e r  the laws o f  the 
U n i t e d  S t a tes, w h e t h e r  for h o m e s t e a d ,  mi n e r a l ,  
r i g n t o f - w a y ,  or. o t h e r  p u r p o s e  w h a t s o e v e r ,  o r  s h a l l  
a f f e c t  the r i g h t s  of any s u c h  owner, c l a i m a n t ,  
locator, o r  e n t r y m a n  to the full use a n d  e n j o y m e n t  
o f  the la n d  so o c c u p i e d .  W h e r e  the l ands d e s i r e d  
are u n s u r v e y e d  at the time of sel e c t i o n ,  the 
S e c r e t a r y  of the I n t e r i o r  s h a 1 1 s u r v e y  the e x t e r i o r  
b o u n d a r i e s  of the a r e a  r e q u e s t e d  w i t h o u t  an> 
s u b d i v i s i o n  t h e r e o f  a n d  s h a l l  i s sue a p a t e n t  for 
s u c h  s e l e c t e d  a r e a  in terms c ' the e x t e r i o r  b o u n d a r y  
survey. S u c h  lands m a y  be g r a n t e d  or s o l d  by cho 
S t a t e  in tr a c t s  o f  n o t  m o r e  ch a n  640 a c r e s  for a n y  
p urpose, but w i t h  a r e s e r v a t i o n  to the S c a t e  of a 
r o v a l c y  of n o t  m o r e  chan 12 1/2 oer c e n t u m  o n  all 
m i n e r a l s  p r o d u c e d  t h e r e f r o m . The lands g r a n c e d  co 
the S t a t e  of A l a s k a  p u r s u a n t  to this s u b s e c t i o n ,  
the i n c o m e  t h e r e f r o m  a n d  the p r o c e e d s  t h e r e o f  w h e n  
s a i d  lands are sold, s h a l l  be h e l d  by s n i d  S t a t e  
as a p u b l i c  c r u s t  for Che s u p p o r t  of the p u b l i c  
s c h o o l s  a n d  o t h e r  p u b l i c  e d u c a t i o n a l  i n s t i t u t i o n s .

(Emphasis added.)

H.3. 331 p a s s e d  the H o u s e  on M a r c h  3, 1950 and was

r e p o r t e d  co the S e n a t e  o n  J u n e  29, 1950, but no f u r t h e r

a c t i o n  was taken. I d e n t i c a l  l a n g u a g e  a p p e a r e d  in the n e x t

c o n g r e s s  in § 5(b) o f  S. 50, 8 2 n d  C o n g r e s s  (May 8, 1951).

S . 50 was r e c o m m i t t e d  co c o m m i t t e e  on  F e b r u a r y  27, 1952, and



A l t h o u g h  s i m i l a r  to S c h o o l  L a n d s  A c t  in that the 

p r o c e e d s  w e r e  e a r m a r k e d  for s c h o o l  f u n d s , the rest of the 

p r o v i s i o n  is u n u s u a l  b o t h  in its a l l o w a n c e  of sales of 

m i n e r a l  i n t e rests a n d  in its m a n d a t i n g  of  some r e s e r v e d  

r o y a l t y  interest. This p r o v i s i o n  w a s  a d d e d  in the senate 

d u r i n g  e x e c u t i v e  session, and no o f f i c i a l  h i s t o r y  of this 

l a n g u a g e  is available. */

In the 8 3 r d  Congress, h o wever, the S e n a t e  Int e r i o r  

and I n s u l a r  A f f a i r s  C o m m i t t e e  a d o p t e d  —  e s s e n t i a l l y  v e r b a t i m  

the S c h o o l  L a n d s  Act p r o v i s i o n  (now c o n t a i n e d  in 43 U.S.C. 

870(b)) w i t h  a p a t e n t  p r o v i s i o n  s i m i l a r  to the 1934 Act:

*/ T h e  o n l y  d o c u m e n t a t i o n  a v a i l a b l e  to our k n o w l e d g e  is an 
O c t o b e r  6, 1955, m e m o r a n d u m  f r o m  Mrs. M a r g e r y  Smith, A s s i s t a n t  
S e c r e t a r y  to D e l e g a t e  Bob B a r t l e t t  to Bob Bartlett, w h i c h  
a t t e m p t e d  to r e c r e a t e  this p r o v i s i o n ' s  history. This m e m o­
r a n d u m  indicates that the g e n esis of the p r o v i s i o n  was 
S e n a t o r  O ' M a h o n e y ' s  (one of its p r e s e n t e r s )  a v e r s i o n  to the 
idea that the s u r face o w n e r  of the land w o u l d  ha v e  no control 

I over the state's l e a s i n g  of the m i n e r a l  deposits.

-17-



The gr a n t s  of m i n e r a l  lands to 
the S t a t e  o f  A l a s k a  u n d e r  s u b s e c t i o n
(b) a n d  (c) o f  this s e c t i o n  are m a d e  
u p o n  the e x p r e s s  c o n d i t i o n  t h a t  all 
sales, g r a nts, deeds, o r  p a t e n t s  for 
a n y  o f  the m i n e r a l  lands so g r a n t e d  
s h a l l  be s u b j e c t  to a n d  c o n t a i n  a 
r e s e r v a t i o n  to the S t a t e  o f  all o f  the 
m i n e r a l s  in the lands so sold, granted, 
deeded, o r  p a t e n t e d ,  t o g e t h e r  w i t h  the 
r i g h t  to p r o s p e c t  for, mine, a n d  r e m o v e  
the same. M i n e r a l  d e p o s i t s  in s u c h  
la nds s h a l l  b e  s u b j e c t  to lease b y  the 
S t a t e  as the S t a t e  l e g i s l a t u r e  m a y  
direct: P r o v i d e d , T h a t  a n y  lands or
m i n e r a l s  h e r e a r t e r  d i s p o s e d  o f  c o n t r a r y  
to the p r o v i s i o n s  o f  this s e c t i o n  shall 
be f o r f e i t e d  to the U n i t e d  S t a t e s  by 
a p p r o p r i a t e  p r o c e e d i n g s  i n s t i t u t e d  by 
the A t t o r n e y  G e n e r a l  for that p u r p o s e  
in the U n i t e d  S t a t e s  D i s t r i c t  C o u r t  
for i.^aska.. F o r  the p u r p o s e s  of this A c t  
the m i n e r a l  c h a r a c t e r  o f  lands g r a n t e d  
to the S t a t e  o f  A l a s k a  s h a l l  be 
d e t e r m i n e d  at the time p a t e n t  issues 
a n d  the p a t e n t  s h a l l  be c o n c l u s i v e  
e v i d e n c e  c h e r e o f .

j . 50, S 3 r d  Cong., 2 n d  Sess., r e p o r t e d  as o f  F e b r u a r y  2d,

19 5 4  as the s u b s t i t u t e  b i l l  of the S e n a t e  C o m m i t t e e  on

I n t e r i o r  a n d  I n s u l a r  A f f a i r s ,  S. Rept. 102S (emphasis

a d d e d ) . */

*/ In the f o l l o w i n g  y e a r  (the first s e s s i o n  of the 3 4 t h  
Con g r e s s ) ,  the s t a t e h o o d  b i l l  was r e i n t r o d u c e d  in the l e n ate, 
w i t h  the m i n e r a l  a l i e n a t i o n  c o n d i t i o n ,  as S. 49. Its counterp; 
in the Meuse, H.R. 2535, al s o  c o n t a i n e d  the n e w  p r o v i s i o n .
T h e  1954 p r o v i s i o n  c o n t a i n e d  an  i n t r o d u c t o r y  s e n t e n c e  c o n­
ce r n i n g  e x i s t i n g  leases o r  c o n t r a c t s  that w a s  L a ter deleted.



The committee report on S. 50 stated:

S u b s e c t i o n  (k) p r o v i d e s  that all grants 
m a d e  or c o n f i r m e d  u n d e r  the act shall 
i n c l u d e  m i n e r a l  d e p o s i t s . T h u s , the 
fact that the lands d e s i r e d  b y  the State 
are k n o w n  or b e l i e v e d  to b e  valuable*, for 
m i n e r a l s  w i l l  n o t  p r e c l u d e  the S t a t e  
f r o m  e x e r c i s i n g  i t s ' r i g h t  o f  s e l e c t i o n  
w i t h  r e s p e c t  to t h e m  u n d e r  the s e v eral 
g r a n t s . H o w e v e r , in o r d e r  to g i v e  an 
a d d e d  m e a s u r e  o f  p r o t e c t i o n  to the n e w  
S t ate g c v e r n m e n t , w h i c h  i n e v i t a b l y  w i l l  
be i n e x p e r i e n c e d  a n d  u n t r i e d , the 
co m m i t t e e  a m e n d m e n t  p r o v i d e s  for c e r t a i n  
r e s t r i c t i o n s  u p o n  the d i s p o s i t i o n  b y  the 
S t ate of m i n e r a l l a n d s  w h i c h  it m a y  
select u n d e r  the 100-niillion a c r e  grant 
p r o v i d e d  in s u b s e c t i o n  (b) or the 
2 , 4 4 0 , 0 0 0 - a c r e  g r ant m a d e  in s u b s e c t i o n
( c ) . T h e  r e s t r i c t i o n s  are that the 
State mu s t  r e t a i n  title to all the 
m i n e r a l s  in t hese l a n d s , w h e n e v e r  any 
ot t h e m  are s o l d  or g r a n t e d " The State 
m a y  d i s p o s e  o r  the m i n e r a l s  in these 
lands o n l y  b y  l ease in s u c h  m a n n e r  as 
the S tate l e g i s l a t u r e  m a y  direct.
The A t t o r n e y  G e n e r a l  is a u t h o r i z e d  to 
take a p p r o p r i a t e  p r o c e e d i n g s  for f o r­
feiture of a n y  of the lands g r a n t e d  to 
the S t a t e  w h i c h  are d i s p o s e d  of c o n t r a r y  
to these r e s t r i c t i o n s .  In m a k i n g  the 
above p r o v i s i o n ,  the c o m m i t t e e  has 
f o l l o w e d  the p r a c t i c e  p r e v a l e n t  in a 
n u m b e r  of m i n i n g  States -- a p r a c t i c e  
that has s t o o d  the test of time and 
experience. The l a n g u a g e  o f  the p r o­
vi s i o n  is a d a p t e d  t r o m  s e c t i o n  1 of" 
the act of J a n u a r y  25, 1927 (44 Stat.
1026), i n  w h i c h  the b9tH C o n g r e s s  made 
si m ilar p r o v i s i o n  for the p r o t e c t i o n  
of m i n e r a l  s c h o o l  lands. It_ s h o u l d  be 
n o t e d , h o w e v e r , that the c o m m i t t e e  
Has l i m i t e d  the a p p l i c a t i on of these 
r e s t r i c t i o n s  to lands that. are d e t e r m i n e d  
to be m i n e r a l  in' c h a r a c t e r  at the time 
they are p a t e n t e d  to the S t a t e .

S. Rep. No. 1028, 8 3 r d  Cong. 2d Ses.o. (1954) (emphasis added).
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T h e  1 9 5 4  v e r s i o n  b a s i c a l l y  t r a n s f e r r e d  the s y s t e m  

a n d  r e s t r i c t i o n s  o f  the S c h o o l  L a n d s  s y s t e m  w h o l e s a l e  to the 

s t a t e h o o d  act b y  c o m b i n i n g  the t r a n s f e r  o f  m i n e r a l  i n t e r e s t  

a n d  p a t e n t  p r o v i s i o n s .i n  o n e  s e c t i o n .  U n l i k e  the 1950 a n d  

1952 p r o v i s i o n s ,  this v e r s i o n  did. d i s t i n g u i s h  b e t w e e n  m i n e r a l  

a n d  n o n - m i n e r a l  l ands b y  l i m i t i n g  the r e s t r i c t i o n  o n l y  to 

l a nds k n o w n  to b e  m i n e r a l  at t h e  t i m e  of patent. T h e  p a t e n t  

i t s e l f  w a s  to b e  the c o n c l u s i v e  e v i d e n c e  o f  the n a t u r e  of 

the l a n d s .

T h i s  p r o v i s i o n  s u r v i v e d  intact, e x c e p t  for s u b s t i t u t­

ing " t h i s  s u b s e c t i o n "  for " t h i s  A c t , "  to the 1955 session, 

w h e n  it was i n t r o d u c e d  as S.. 50 a n d  HR. 185.

T h e  f i n a l  s e n t e n c e  c o n c e r n i n g  i s s u a n c e  of  p a t e n t  

to the lands, h o w e v e r ,  w a s  d e l e t e d  b y  the House. R e p o r t  of 

the C o m m i t t e e  o n  I n t e r i o r  a n d  I n s u l a r  A f f a i r s ,  H. Rep. No.

88, 8 4 t h  C o n g . , 1st Sess. 3 (1955) ("H. Rep. No. 88"). The 

r e a s o n  for the d e l e t i o n  was b e c a u s e  the G o v e r n o r  of A l a s k a  

a n d  the L a n d s  C o m m i s s i o n  d i d  n o t  w a n t  the m i n e r a l  c h a r a c t e r  

o f  the la n d  co be d e t e r m i n e d  at the time o f  t r a n sfer:

MR. B A R T L E T T : O n  p a g e  38, b e g i n n i n g  on
line 20 ,• d e l e t e  the r e m a i n d e r  of the s u b­
s e c t i o n  f o l l o w i n g  the p e r i o d  a p p e a r i n g  
a f t e r  the word. " A l a s k a . "

T h a t  a m e n d m e n t  is o f f e r e d  at the s u g g e s t i o n  
of the G o v e r n o r  of  A l a s k a  a n d  the L a n d  
C o m m i s s i o n e r  (sic) o f  A l a s k a .  T h e y  w e r e  some-



w h a t  a p p r e h e n s i v e  a b o u t  the r a p i d i t y  w i t h  
w h i c h  lands w o u l d  m o v e  to the n e w  State 
if the r e q u i r e m e n t  r e m a i n e d  in that the 
m i n e r a l  c h a r a c t e r  o f  all the l a n d  w o u l d  
h a v e  to b e  d e t e r m i n e d  in advance. A n d  
the r i g h t s  o f  the U n i t e d  S t a t e s , the 
a t t o r n e y s  te l l  me, are a d e q u a t e l y  p r o­
t e c t e d  in the f o r e g o i n g  p a r t  of that 
subsection.

THE CHAIRMAN. The a m e n d m e n t  is to strike, 
o n  p a g e  38, o n  line 20, the f o l l o w i n g  
sentence:

F o r  the p u r p o s e s  o f  this s u b s e c t i o n  
the m i n e r a l  c h a r a c t e r  o f  lands 
g r a n t e d  to the S t ate of  A l a s k a  
shall be d e t e r m i n e d  at the time 
p a t e n t  issues a n d  the p a t e n t  
shall be  c o n c l u s i v e  e v i d e n c e  
thereof.

Is it y o u r  view, M r . B a r t l e t t , that l anguage 
is s u r p l u s a g e  and is n e t  n e c e s s a r y ?

.MR. BARTLETT. I do n o t  t h i n k  it is s u r p l u s­
a g e , but I will"’agree  w i r h  the G o v e r n o r  and 
C o m m i s s i o n e r  of  L a n d s  of A l a s k a  ( s i c ) , that it 
h a d  best be deleted.

THE CHAIRMAN. Is there any o b j e c t i o n  to the 
a m e n d m e n t ?  If there is no objection, the 
a m e n d m e n t  w i l l  be a d o p t e d  a n d  the language 
r e f e r r e d  to wij.1 be s t r i k e n  and it is so 
ordered.

H e a r i n g s  b e f o r e  the H o u s e  C o m m i t t e e  on I n t e r i o r  and Insular 

Af f a i r s  on H a w a i i - A l a s k a  Statehood, 84th Cong., 1st Sess. 332 

(Feb. 15, 1955) (emphasis added).

As a result, the l a n g u a g e  r e s t r i c t i n g  the a p p l i c a t i o n  

of the l e a s i n g  r e q u i r e m e n t  to lands k n o w n  to be m i n eral in
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c h a r a c t e r  at the time of patent was deleted. Consequently,

H o u s e  R e p o r t  88 r e c o g n i z e d  th a t  the l e a s i n g  a n d  m i n e r a l

r e s e r v a t i o n  r e q u i r e m e n t  a t t a c h e d  to all 6(a) a n d  (b) lands.

S u b s e c t i o n  6(j) [n o w  6 (i) ] p r o v i d e s  th a t  
a l l  g r a n t s  to the S t a t e  u n d e r  the act 
i n c l u d e  m i n e r a l  d e p o s i t s  and r e q u i r e s  
t h a t  all S t a t e  c o n v e y a n c e s  o f  lands g r a n t e d  
b y  sub-sections~5~(a) a n d  ~o (oj ( s e l e c t e d  
l a n d s ) s h a l l  be s u b j e c t  to a r e s e r v a t i o n  
in r a v o r  o f  che S t a t e  o f  all m i n e r a l s  a n d  
the r i g h t  to r e m o v e  the same. S u c h  
m i n e r a l  d e p o s i t s  c a n  be l e a s e d  b y  the 
S t a t e  as the l e g i s l a t u r e  d irects, but 
d i s p o s i t i o n  of  lands o r  m i n e r a l s  in 
a n y  o t h e r  m a n n e r  w i l l  r e s u l t  in 
f o r f e i t u r e  of s u c h  lands o r  m i n e r a l s  
to che U n i t e d  States.

H Rep. No. 38, s u n r a . ( e m p h a s i s  a d C e d ) . T h e  6(i) l a n g u a g e

r e m a i n e d  u n c h a n g e d  t h r o u g h  che p a s s a g e  of  the S t a t e h o o d  Act.

O n  N o v e m b e r  7, 1955, H e r b e r t  S l a u g h t e r ,  Chief,

B r a n c h  of  R e f e r e n c e ,  D i v i s i o n  of  L e g i s l a t i o n ,  O f f i c e  of che

S o l i c i t o r ,  D e p a r t m e n t  of the I n t e r i o r ,  s u m m a r i z e d  che h i s t o r y

a n d  p u r p o s e  o f  the 6(i) p r o v i s i o n  for D e l e g a t e  B a r t l e t t

[ " S l a u g h t e r  m e m o r a n d u m " ] . He c o n c l u d e d :

T h e s e  e a r l i e r  p r o p o s a l s ,  it w i l l  be 
noted, d i f f e r  in a n u m b e r  of r e s p e c t s  
f r o m  che r e s t r i c t i o n s  c o n t a i n e d  in the 
b i l l s  n o w  p e n d i n g .  In p a r t i c u l a r , the 
c u r r e n t  -l a n g u a g e  e:cnressly call's" 
u n o n  A l a s k a  to a a o o t  a m i n e r a l  l e a s i n g  
s v s c e m , w h i l e  the’ e a r l i e r  v e r s i o n s  
p e r m i t t e d  che m i n e r a l  d e p o s i t s  to be 
d i s p o s e d  of  a l o n g  w i t h  the surface,



C. A L A S K A  C O N S T I T U T I O N A L  C O N V E N T I O N  A N D  A R T I C L E  V I I I  
S E C T I O N  II - 1955-1956.

In spite o f  the f l e x i b i l i t y  p o i n t e d  o u t  by Mr. 

Slaughter, the p r o s p e c t  of  a m a n d a t o r y  l e a sing s y s t e m  for 

s t a t e - s e l e c t e d  lands was v e h e m e n t l y  o p p o s e d  by the A l a s k a  

1 m i n e r s  and others. The m i n i n g  p r o v i s i o n  c a u s e d  g reat c o n cern

a m o n g  the delegates to the convention.

_______________________________________

*/ Emp h a s i s  added. Mr. S l a u g h t e r ' s  m e m o r a n d u m  was a p p a r­
en t l y  ma d e  part of the r e c o r d  of the C o n s t i t u t i o n a l  C o n v e n­
tion, and is n o w  l o c a t e d  In the L e g i s l a t i v e  R e f e r e n c e  L i­
b r a r y  files on the. c o n s t - t u t i o n a l  c o n v e n t i o n  in File 180/210 
" C o n s t i t u t i o n a l  Conve n t i o n ,  D e p a r t m e n t  of I n t e r i o r  - M i n eral 
Lands P r o v i s i o n  of A l a s k a  S t a t e h o o d  Bill."

p r o v i d e d  a r o y a l t y  int e r e s t  w a s  
r e s e r v e d  b y  the State. On  the o t her 
hand, the c u r r e n t  l a n g u a g e  does n o t  
a t t e m p t  to p r e s c r i b e  m a x i m u m  or m i n i m u m  
r ates of r o y a l t y  as did the e a r l i e r  
versions, but a p p e a r s  to l eave the 
terms of l e a s i n g  w h o l l y  to the 
d i s c r e t i o n  of the S t a t e  legislature.
F r o m  a  p r a c t i c a l  standpoint, this se c o n d  
d i f f e r e n c e  m a y  b e  m o r e  i m p o r t a n t  than 
the first, s i n c e  if the A l a s k a  l e g i s l a t u r e  
is left, as H. R. 2535 ' ,id S. 49 n o w  
i n t e n d  to provide, w i t h  the u n t r a m m e l l e d  
ri ght to f r a m e  its owr. m i n e r a l  l e a s i n g  
laws, it can, if it so chooses, 
e s t a b l i s h  p r i o r i t i e s  that w i l l  t e n d  to 
ke e p  the s u r f a c e  a n d  m i n e r a l  ri g h t s  in the 
same h ands and can, in general, fit the 
p r o v i s i o n s  of its m i n e r a l  l e a s i n g  s y s t e m  
to w h a t e v e r  m a y  be its con c e p t s  o f  che 
p u b l i c  interest. */
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C o m m i t t e e  m e m b e r s ,  as w e l l  as o t h e r s  w h o  
t e s t i f i e d  b e f o r e  t h e  c o m m i t t e e , w e r e  
e x t r e m e l y  c o n c e r n e d  a b o u t  t h e s e  r e s t r i c­
tions. U n d e r  C o n g r e s s i o n a l  laws t h e n  
g o v e r n i n g  f e d e r a l  l a n d s , p a t e n t s  to 
m i n i n g  c l a i m s  (i.e. f e e  o w n e r s h i p )  c o u l d  
b e  o b t a i n e d  u p o n  p r o v i n g  a v a l i d  m i n e r a l  
d i s c o v e r y .  W h i l e  this p r a c t i c e  w o u l d  be 
c o n t i n u e d  o n  f e d e r a l  l a nds in A l a s k a ,  
the s t a t e  c o u l d  d i s p o s e  of  m i n e r a l s  
b y  l e a s e  only. M o s t  o f  t h o s e  i n t e r e s t e d  
in m i n i n g  d e v e l o p m e n t  o b j e c t e d  to t h e s e  
l i m i t a t i o n s .  B a r t l e t t  e x p l a i n e d  t h a t  
c o n g r e s s i o n a l  p o l i c y  h a s  c h a n g e d  o v e r  
r e c e n t  d e c a d e s  a n d  t h a t  c h a n c e s  o f  
e l i m i n a t i n g  the a l i e n a t i o n  r e s t r i c t i o n  
f r o m  s t a t e h o o d  e n a b l i n g  l e g i s l a t i o n  w e r e  
slight. T h i s  e x p l a n a t i o n ,  b a c k e d  by 
o t h e r  e v i d e n c e  p r o v i d e d  the c o m m i t t e e ,  
led co the a d d i t i o n  to the s e c t i o n  o n  
m i n e r a l  l e a s i n g  o f  a p r o v i s i o n  chat:

D i s c o v e r y  a n d  a p p r o p r i a t i o n  s h a l l  
i n i t i a t e  a r i g h t , s u b j e c t  co f u r t h e r  
r e q u i r e m e n t s  o f  law, co p a t e n t  of 
m i n e r a l  l a n d s , if a u t h o r i z e d  b y  Che 
S c a t e  a n d  n o t  p r o h i b i t e d  b y  C o n g r e s s .

In part, this p r o v i s i o n  was i n s e r t e d  in 
che h o p e  C h a t  C o n g r e s s  m i g h t  r e c e d e  f r o m  
its r e s t r i c t i o n .  C n  che o c h e r  hand, 
d e l e g a t e s  w h o  c o n c u r r e d  in the p o l i c y  
l i m i t i n g  p e r m a n e n t  d i s p o s a l  of m i n e r a l s  
w e n t  a l o n g  w i t h  che p r o p o s a l  b e c a u s e  
t h e y  a s s u m e d  C o n g r e s s  w o u l d  s t a n d  firm. 
M o s t  al s o  s a w  che p r o v i s i o n  as a d e m o n­
s t r a t i o n  co m i n e r s , w h o  m i g h t  o t h e r w i s e  
o b j e c t  co che c o n s t i c u t i o n , c h a t  any 
r e s t r i c t i o n s  a p p l i c a b l e  co a l i e n a t i o n  of 
m i n e r a l  l a n d s  w e r e  b e i n g  i m p o s e d  f r o m  
o u t s i d e  a n d  w e r e  n o t  che c o n v e n t i o n ' s  
d o i n g .  */

F i s c h e r ,  A l a s k a ' n. C o n s t i t u t i o n a l  C o n v e n c i o n ,  
cy of. A l a s k a  Pre s s ,  1975, at 134.



T h e  d e p t h  o f  f e e l i n g  is i n d i c a t e d  b y  the c o mments

of D e l e g a t e  W h i t e  in d i s c u s s i n g  a p r o p o s e d  c o n s t i t u t i o n a l

p r o v i s i o n  w h i c h  stated,

A l l  p r o v i s i o n s  o f  the act a d m i t t i n g  
A l a s k a  to the Union, w h i c h  r e s e r v e  
r i g h t s  or p o w e r s  to the U n i t e d  S t a t e s , 
as w e l l  as t h o s e  p r e s c r i b i n g  the 
terms a n d  c o n d i t i o n s  of the grants 
o f  lands or  o t h e r  p r o p e r t y  m a d e  to 
A l a s k a ,  are c o n s e n t e d  to f u l l y  by  the 
S t a t e  o f  A l a s k a  a n d  its people.

In the c o u r s e  of  the d e b a t e  o v e r  this p r o v i s i o n ,  4 A l a s k a

C o n s t i t u t i o n a l  C o n v e n t i o n  M i n u t e s  ["ACCH"] 1 9 5 5 - 1 9 5 c  at

3050-3063, Mr. W h i i . o b s .  ad:

N o w  in the c u r r e n t  s t a t e h o o d  e n a b l i n g  
act there is a p r o v i s i o n  that the 
s t ate mu s t  r e t a i n  t itle to all its 
m i n e r a l s .  T h o s e  o f  us he r e  m a y  or  m a y  
n o t  like that p r o v i s i o n .  We m a y  or m a y  
no t  a gree that it is g oing to be there 
w h e t h e r  we  li k e  it o r  not. I w i l l  be 
the first one to a g r e e  that there 
a p p e a r s  to be v e r y  little ch a n c e  of 
ev e r  g e t t i n g  that changed, b u t  I w o u l d  
also like to p o int out that, of all 
the m a t t e r s  c o n t a i n e d  in the e n a b l i n g  
act, that rs far a n d  a w a y  che mo s t  
u n p o p u l a r  a m o n g  Che p e o p l e  o f  A l a s k a  
and noc n e c e s s a r i l y  ju s t  a m o n g  the 
m i n i n g  industry. It is u n p o p u l a r  
a m o n g  Che h o m e s t e a d e r s ,  che m a n  in Che 
street,' a n d  e v e r y o n e  I h a v e  t a l k e d  
to, and I t h i n k  Chat for us Co sit h e r e  
and delibe r a t e l y ,  in w riting, a c c e d e  to 
that and cut the g r o u n d  out f r o m  u n d e r  
i n d i v i d u a l  A l a s k a n s  or groups of 
A l a s k a n s  w h o  hope to go to C o n g r e s s  
a n d  try a n d  get chat changed, w o u l d  
be folly o f  che h i g h e s t  order.

I

I d . , at 3063. j
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T h e  d e l e g a t e  p r o p o s a l  w h i c h  f o r m e d  t h e  b a s i s  o f

t h e  e x i s t i n g  c o n s t i t u t i o n a l  p r o v i s i o n ,  w a s  d a t e d  D e c e m b e r

12, 1955, a n d  r e a d  as f o l l o w s :

11 ( C r e a t i o n  o f  M i n e r a l  R i g h t s ) . D i s c o v e r y  a n d  
f i l i n g  o f  a p p l i c a t i o n  s h a l l  b e  p r e r e q u i s i t e  to the 
c r e a t i o n  o f  a r i g h t  in the m i n e r a l s  r e s e r v e d  to 
the State; e x c e p t  t h a t  p r o s p e c t i n g  p e r m i t s  g i v i n g  
e x c l u s i v e  r i g h t  o f  e x p l o r a t i o n  f o r  s p e c i f i e d  
p e r i o d s  a n d  a r e a s  m a y  be p r o v i d e d  f o r  in the e x­
p l o r a t i o n s  f o r  oil, gas, coal, n o n - m e t a l l i f e r o u s  
m e t a l s  c u s t o m a r i l y  s u b j e c t  to e x c l u s i v e  e x p l o r a t i o n ,  
a n d  for t h e  u s e  o f  g e o p h y s i c a l  m e t h o d s  o f  p r o s p e c t­
ing. P r i o r  d i s c o v e r y  a n d  f i l i n g  s h a l l  in any e v e n t  
g i v e  p r i o r  r i g h t  to s u c h  m i n e r a l s  a n d  to i s s u a n c e  of 
p e r m i t s ,  l i c e n s e s  o r  l e a s e h o l d s  for e x p l o r a t i o n  
thereof. C o n t i n u a n c e  o f  s u c h  r i g h t  s h a l l  d e p e n d  
u p o n  the b e n e f i c i a l  use.

A  r e v i s e d  p r o p o s e d  Sec. 11 m a d e  the f o l l o w i n g  c hanges:

11. ( C r e a t i o n  o f  M i n e r a l  R i g h t s ) . D i s c o v e r y  and 
a p p r o p r i a t i o n  . . . a n d  for the u s e  o f  g e o p h y s i c a l  
a n d  g e o c h e m i c a l  m e c h o d s  o f  p r o s p e c t i n g .  P r i o r  
d i s c o v e r y  a n d  a p p r o p r i a t i o n *  . . . l i c e n s e s ,  l e a s e­
h o l d s  or p a t e n t s  if a u t h o r i z e d  b y  C o n g r e s s  for 
che e x t r a c t i o n  t h e r e o f .  . . . P a t e n t s  for m i n e r a l  
r i g hts, if g e n e r a l l y  a u t h o r i z e d  b y  the C o n g r e s s ,  
s h a l l  be l i m i t e d  co c h o s e  s u r f a c e  us e s  n e c e s s a r y  
to the e x t r a c t i o n  o f  m i n e r a l  r e s o u r c e s  a n d  u n t i l  
s u c h  t i m e  as c h e  m i n e r a l  d e p o s i t s  a r e  e x h a u s t e d .
K n o w n  d e p o s i t s  o f  m i n e r a l s  s h a l l  be s u b j e c t  to 
l e a s e  w i t h o u t  r e c o g n i t i o n  of p r e f e r e n t i a l  r i ght 
of  d i s c o v e r y .

Th e  s e c t i o n  as i n t r o d u c e d  o n  the f l o o r  o f  the 

C o n s t i t u t i o n a l  C o n v e n t i o n  d a t e d  D e c e m b e r  15, 1955, r e a d  as 

f o l l o w s :

11. ( C r e a t i o n  o f  M i n e r a l  rig h t s ) .  D i s c o v e r y  and 
a p p r o p r i a t i o n  s h a l l  be the b a s i s  for e s t a b l i s h­
ing a r i g h t  in  t h o s e  m i n e r a l s  h e r e t o f o r e  s u b j e c t  
to l o c a t i o n  u n d e r  the F e d e r a l  M i n i n g  L a w s  and 
n o w  r e s e r v e d  to che Scate. P r i o r  d i s c o v e r y  a n d  
f i l i n g  s h a l l  g i v e  p r i o r  r i g h t  to s u c h  m i n e r a l s  
a n d  to i s s u a n c e  o f  p e r m i t s , l i c e n s e s ,  l e a s e h o l d s ,  
or  p a t e n t s  if a u t h o r i z e d  by the C o n g r e s s , for the 
e x t r a c t i o n  t h e r e o f .  C o n t i n u a n c e  of s u c h  r ight 
s h a l l  d e p e n d  u p o n  b e n e f i c i a l  use as p r e s c r i b e d  by 
laws .



,

P r o s p e c t i n g  p e r m i t s  g i v i n g  e x c l u s i v e  right 
fo r  e x p l o r a t i o n  for s p e c i f i c  p e r i o d s  a n d  areas 
m a y  be p r o v i d e d  for e x p l o r a t i o n  c o n d u c t e d  for 
coal, oil, gas, oil shale, sodium, p h o sphate, 
potash, s u l p h u r  a n d  o t h e r  M i n e r a l  L e a s i n g  Act 
m i n e r a l s  a n d  for the use of geophysical, g e o­
ch e m i c a l  a n d  s i m i l a r  m e t h o d s  of p r o s p e c t i n g  for 
all m i n e rals. Issuance, type a n d  terms o f  leases 
f o r  coal, oil, gas, oil shale, sodium, phosphate, 
potash, s u l p h y r  a n d  o t h e r  M i n e r a l  L e a s i n g  Act 
m i n e r a l s  s h all be as p r o v i d e d  b y  law.

Su r f a c e  uses of the land shall b e  l i m i t e d  
to t h o s e  u s e s  n e c e s s a r y  to the e x t r a c t i o n  of the 
m i n e r a l  d e p o s i t s , a n d  the c o n t i n u a n c e  of  such 
r i g h t  shall d e p e n d  u p o n  b e n e f i c i a l  u s e  as p r e­
sc r i b e d  b y  law.

T h e  c o m m e n t a r y  w h i c h  a c c o m p a n i e d  the a b o v e  p r o p o s a l

e x p l a i n e d  the s ections as follows:

Sec. 9. Sales a n d  grants mu s t  have a r e s e r v a t i o n  
of m i n e r a l s  b e c a u s e  of the E n a b l i n g  Bill. "Such 
m i n e rals", s u b j e c t  to lease in c o n f o r m i t y  w i t h
H. R. 2535 of the 84 t h  Congress.

Sec. 11. Th i s  s e c t i o n  re :ognizes the e s t a b l i s h­
me n t  of m i n i n g  rights as a p p l i e d  to a s y s t e m  of 
lea s e h o l d s  or l i m i t e d  patents. " A p p r o p r i a t i o n  
involves b o t h  l o c a t i o n  and filing". M i n e r a l  
L e a s i n g  Act is the e x c e p t i o n  to the above.
Th i s  is the r e a s o n  for m a k i n g  e x c e p t i o n s  of these 
n o n - m e t a l l i c  m i n e r a l s  and for the n e w e r  forms of 
g e o p h y s i c a l  and g e o c h e m i c a l  p r o s p ecting. O t h e r­
wise, the right of an o r d i n a r y  p r o s p e c t o r  to 
s e a r c h  for m i n e r a l  d eposits is fully r e c o g n i z e d  
an d  he is r e c o g n i z e d  as h a v i n g  a p r e f e r e n t i a l  
r i g h t  to the a p p r o p r i a t e  p e r m i t  license or lease 
for t h e ' e x t r a c t i o n  of these m i n e r a l  deposits.
L a n d s  w i l l  be a v a i l a b l e  for c o n s t r u c t i o n  of 
m i n i n g  w o r k s , d i s p o s i t i o n  of  w a s t e  a n d  for 
t i m b e r  n e c e s s a r y  to mine constr u c t i o n .

S e c t i o n  9 is the p r e s e n t  Art. VIII, S^c. 9, w h i c h  pro v i d e s

in p a r t  " A l l  s a l e s  o r  g r a n t s  s h a l l  c o n t a i n  s u c h  r e s e r v a t i o n s

to the S t a t e  of all r e s o u r c e s  as m a y  be r e q u i r e d  by  Con g r e s s

or the S t a t e  . .



It w a s  in this f o r a  th a t  the p r o p o s a l  w e n t  to the

f l o o r  o f  the c o n v e n t i o n .  In d i s c u s s i n g  a r e l a t e d  p r o v i s i o n

c o n c e r n i n g  the i s s u a n c e  o f  p r o s p e c t i n g  p e r m i t s  (now A r t i c l e

VIII, s e c t i o n  12), the f o l l o w i n g  e x c h a n g e  o c c u r r e d  b e t w e e n

Mr. 3 a r r  a n d  Mr. Ri l e y ,  c h a i r m a n  o f  the r e s o u r c e  c o m m i t t e e :

BARR: Mr. P r e s i d e n t ,  b e f o r e  t h a t ' s  sub m i t t e d ,
I w o u l d  l i k e  to k n o w  -- s i nce the m i n e r a l  r i g h t s  
a r e  r e s e r v e d  to the state, i f  a m a n  s t a k e s  o u t  a 
p l a c e r  m i n e  for gold, w h a t  k i n d  o f  p e r m i t  is he 
g o i n g  to h a v e  f o r  p r o d u c t i o n ?  W o u l d n ' t  that be a 
l e a s e  o n  gold? In th a t  c a s e  y o u  w o u l d n ' t  w a n t  to 
p u t  that a m e n d m e n t  in there, y o u ' d  w a n t  to i n c l u d e  
al l  m i n e r a l s .

RIL E Y :  W e l l ,  m i n e r a l s  s u c h  as y o u  s p e a k  of,
w h i c h  are s u b j e c t  co d i s c o v e r y  a n d  locat i o n ,  are 
c o v e r e d  in che f irst p o r t i o n s  of  S e c t i o n  13, w h e r e  
w e  h a v e  e n d e a v o r e d  co r e t a i n  ail of the f e d e r a l  
n o m e n c l a t u r e  as w e  k n o w  it n o w  in che f e d e r a l  
m i n i n g  law.

BARR: T h e n  he c o u l d  get a p a t e n t  o n  his claim,
then?

R I L E Y :  He c o u l d  if C o n g r e s s  w i l l  allow.

BARR: I see. Well, I d i d n ' t  know, I t h o u g h t
p e r h a p s  the s t a t e  w o u l d  w a n t  co gi v e  h i m  a lease 
in a ca s e  l i k e  that. I h a v e  no o b j e c t i o n  then.

RILEY: In e f f e c t ,  it w o u l d  p r o b a b l y  a m o u n t  co a
lease, o r  co a v e r y  l i m i c e d  p a t ent.

Of  course, che C h e n  c u r r e n t  d r a f t s  o f  che e n a b l i n g

act p r e v e n t e d  p a t e n t  f r o m  i s suing, and che f r a m e r s  of che

state c o n s t i t u t i o n  c o u l d  o n l y  h o p e  ch a t  C o n g r e s s  w o u l d

c h a n g e  course. T h i s  i n t e n t  co f o l l o w  che h i s t o r i c  f e d e r a l

s c h e m e  o f  d i s c o v e r y ,  l o c a t i o n  a n d  p a t e n c  if C o n g r e s s  w o u l d

r e f r a i n  f r o m  i m p o s i n g  a l e a s i n g  s v s c e m  s u r v i v e d  co che final

v e r s i o n  of  this c o n s t i t u t i o n a l  p r o v i s i o n ,  w h i c h  p r o v i d e s :



S e c t i o n  11. M i n e r a l  R i g h t s . D i s c o v e r y  and 
a p p r o p r i a t i o n  s h all be the basis for 
e s t a b l i s h i n g  a r i g h t  in those min e r a l s  
r e s e r v e d  to the S t a t e  which, u p o n  the date 
of r a t i f i c a t i o n  of this c o n s t i t u t i o n  
b y  the p e o p l e  o f  A l a s k a ,  w e r e  s u b ject to 
l o c a t i o n  u n d e r  the federal m i n i n g  l a w s .
P r i o r  discovery, location, a n d  filing, 
as p r e s c r i b e d  b y  law, shall e s t a b l i s h  
a p r i o r  r i g h t  to t h e s e  m i n e r a l s  a n d  also 
a p r i o r  r i g h t  to p e r m i t s , l e a s e s , and 
t r a n s f e r a b l e  l i c e n s e s  for t heir extraction. 
C o n t i n u a t i o n  o f  t h e s e  rig h t s  shall 
d e p e n d  u p o n  the p e r f o r m a n c e  of annual 
labor, o r  the p a y m e n t  of fees, rents or 
royalties, o *  u p o n  o t h e r  r e q u i r e m e n t s  as m a y  
be p r e s c r i b e d  b y  law. S u r f a c e  uses of land 
by a m i n e r a l  c l a i m a n t  shall be l i m i t e d  to 
those n e c e s s a r y  for the e x t r a c t i o n  o r  b a s i c  
p r o c e s s i n g  of the m i n e r a l  d e p o s i t s , or 
for both. D i s c o v e r y  and a p p r o p r i a t i o n  
shall i n i t i a t e  a right, subj e c t  to 
further r e q u i r e m e n t s  o f  law, to p a t e n t  of 
m i n e r a l  lands if a u t h o r i z e d  by the State and 
not p r o h i b i t e d  by Congress. T h e  pro v i s i o n s  
of this s e c t i o n  shall a p p l y  to all 
o t h e r  m i n e r a l s  r e s e r v e d  to the 
S t a t e  w h i c h  b y  l a w  are d e c l a r e d  subject 
to a p p r o p riation.

D. A L A S K A  S T A T E H O O D  ACT - 1957- 1 9 5 8  

W i t h  the c o n s t i t u t i o n  a l l o w i n g  f l e x i b i l i t y  to 

adopt the h i s t o r i c  f e d e r a l  system, the focus s h i f t e d  b a c k  to 

congress to change the c n n g r e s s i o n a l l y  i m p o s e d  leasing 

requirement. This a t t e m p t  was lead by the A l a s k a  Mi n e r s  

A s s o c i a t i o n  r e p r e s e n t e d  by G l e n  Franklin. Mr. F r a n k l i n ' s  

M a r c h  15, 1957, t e s t i m o n y  b e f o r e  the H o u s e  S u b - c o m m i t t e e  on 

T e r r i t o r i a l  and I n s u l a r  A f f a i r s  is the o n l y  d e t a i l e d  d i s­

cus s i o n  of the 6(i) p r o v i s i o n s  in the o f f i c i a l  c o m m i t t e e  

r e c o r d s .
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Mr. F r a n k l i n  b e g a n  h i s  t e s t i m o n y  w i t h  the m i n e r ' s

o p p o s i t i o n  to t h e  r e q u i r e d  l e a s i n g  o f  m i n e r a l  d e p o s i t s  in

a l l  s t a t e  lands:

F o l l o w i n g  is the s t a t e m e n t  o f  the A l a s k a  
M i n e r s  A s s o c i a t i o n  r e l a t i v e  to m a n d a t o r y  
l e a s i n g  of m i n e r a l  r i g h t s  on all lands 
r e s e r v e d  to the n e w  S t a t e  of  A l a s k a .

* * * * *

W e  b e l i e v e  that the w e l l - i n t e n d e d  a c t i o n s  
c o n t a i n e d  in  the e n a b l i n g  l e g i s l a t i o n  w i l l  
h a v e  a n  a d v e r s e  e f f e c t  a n d  th a t  mandate ry 
l e a s i n g  of m i n e r a l  r i g h t s  b y  the n e w  S c a t e  
o f  A l a s k a  u n d e r  Che c o n d i t i o n s  i m p o s e d  
w o u l d  i r r r p a r a b l y  d a m a g e  the d e v e l o p m e n t  
of  A l a s k a ' s  m i n e r a l  r e s o u r c e s .  As a 
r e s ult, it w o u l d  for m a n y  y e a r s  r e d u c e  
t a x  r e c e i p t s  a n d  o t h e r  S t a t e  r e v e n u e  f r o m  
the m i n e r a l  i n d u s t r y .

* * * * *

W e  b e l i e v e  that the L e g i s l a t u r e  o f  the 
S t a t e  o f  A l a s k a  s h o u l d  be a l l o w e d  co 
d e c e r m i n e  che d i s p o s i t i o n  of che m i n e r a l  
r i g h t s  on  a l l  S c a t e  l ands e x c e p t  chose 
s p e c i f i c a l l y  r e s e r v e d  for s c hools. Thus 
they c o u l d  o f f e r  a d d i t i o n a l  i n c e n t i v e  to 
e n c o u r a g e  the s e t t l e m e n t  of S t a t e  land 
a n d  che d e v e l o p m e n c  o f  its r e s o u r c e s  b y  
m a k i n g  it a v a i l a b l e  for m a x i m u m  use 
c o n s i s t e n t  w i t h  the p u b l i c  interest.

We s h o u l d  like to p o i n t  out that even 
u n d e r  the p r e s e n t  s i m p l e  and t i m  - 
h o n o r e d  s y s t e m  o f  d i s c o v e r y  a n d  location, 
the m i n e r a l  i n d u s t r y  in A l a s k a  has 
d e c l i n e d ,  r a t h e r  t h a n  a d v a n c e d ,  in the 
last decade.

Th e  s e v e r a l  b i l l s  i n t r o d u c e d  to dace in 
the S 5 t h  C o n g r e s s  h a v e  in c o m m o n  that 
A l a s k a  is e n t i t l e d  co select, w i t h i n
25 y ears a f t e r  a d m i s s i o n ,  1 0 3 , 3 5 0 , 0 0 0  j
acres of  land. ,

m m



A l l  l a n d  so c l a i m e d  s h a l l  h a v e  the 
m i n e r a l  d e p o s i t s  r e s e r v e d  to the State 
a n d  it shall b e  m a n d a t o r y  th a t  the State 
l e a s e  the m i n e r a l  rights; f o r f e i t u r e  of 
r i g h t s  c o u l d  r e s u l t  if d i s p o s e d  o f  
c o n t r a r y  to the p r o v i s i o n s  i n  the bills.

H e a r i n g s  b e f o r e  the H o u s e  S u b c o m m i t t e e  on T e r r i t o r i a l  and 

In s u l a r  A f f a i r s  of the C o m m i t t e e  o n  I n t e r i o r  a n d  Insular 

A f f a i r s  o n  S t a t e h o o d  for Alaska, 8 5 t n  Cong., 1st Sess., 216- 

217 (March 15, 1957) (’’Hear i n g s " )  . Mr. F r a n k l i n  u r g e d  that 

" [ d ] i s p o s i t i o n  of m i n e r a l  ri g h t s  o n  state c l a i m e d  lands 

s h o u l d  be left to the d i s c r e t i o n  of the S t a t e  l e g i s l a t u r e  in 

c o n f o r m i t y  w i t h  p r o v i s i o n s  c o n c e r n i n g  this subject in the 

S c ate c o n s t i t u t i o n . "  H e a r i n g s  at 220.

At one point, the c o m m i t t e e  e n g a g e d  in an e x t e n­

sive d i s c u s s i o n  w i t h  Mr. F r a n k l i n  c o n c e r n i n g  p o s s i b l e  m o d i­

fica tions of the p r o p o s e d  section. T h e  m o d i f i c a t i o n  w o u l d  

d i s t i n g u i s h  b e t w e e n  lands that w e r e  k n o w n  or b e l i e v e d  to be 

v a l u a b l e  for m i n e r a l s  a n d  lands n o t  b e l i e v e d  to be v a l u a b l e  

for m i n e r a l s  as a b a sis for d e c i d i n g  w h i c h  lands h a d  to be 

l e a s e d  and w h i c h  lands c o u l d  be t r a n s f e r r e d  by pa t e n t  or 

a l l o w e d  to be m i n e d  by c l a i m - s t a k i n g :

MR. ASPTNALL. Now, do I u n d e r s t a n d  
that if A l a s k a  is g i v e n  s t a t e h o o d  and 
100-plus m i l l i o n  acres of land or m o r e  
or less are sec a s i d e  for the use of 
the State, y o u  w i s h  the lands to be so 
t r a n s f e r r e d  to the n e w  S t a t e  of Alaska, 
so chat the S t a t e  of A l a s k a  can issue 
p a t e n t s  for m i n i n g  cl a i m s  r a t h e r  chan 
by l e a sing p r o c e d u r e s  as p r o v i d e d  u n d e r  
the L e a s i n g  Act of 1920; is that correct?
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MR. F R A N K L I N .  I s h o u l d  l i k e  the S t a t e  
o f  A l a s k a  to b e  e n a b l e d  o r  a l l o w e d  to 
d i s p o s e  of t h o s e  l a n d s  o r  m i n e r a l  
r i g h t s  u n d e r  the f o r m  o f  l e a s i n g  by 
sa l e  o r  o t h e r  m e t h o d ,  as l o n g  as 
a d e q u a t e  c o m p e n s a t i o n  h a s  b e e n  r e c e i v e d ,  
b u t  n o t  r e l e g a t e d  o n l y  to l easing.

H e a r i n g s  at  221. ..

T h e  M i n e r a l  L e a s i n g  A c t  o f  1 9 2 0  h a d  o n e  p r o c e d u r e

for l a nds k n o w n  o r  b e l i e v e d  to b e  c a p a b l e  of  c o n t a i n i n g

c o m m e r c i a l  q u a n t i t i e s  o f  m i n e r a l s  ( " c o m p e t i t i v e  l e a s i n g " ) ,

a n d  a n o t h e r  p r o c e d u r e  for o t h e r  a r e a s  . ( " n o n - c o m p e t i t i v e

l e a sing"). */ The c o m m i t t e e  r e s u m e d  to this q u e s t i o n

l a t e r :

MR. ABBOTT. 3 u t  y o u  t h e n  s a y  o r  i m ply 
that y o u  c o u l d  o u t l i n e  a 50 m i l l i o n  or 
60 m i l l i o n  ac r e  a r e a  in the n e w  S t a t e  
o f  A l a s k a  w h i c h  w o u l d  b e  k n o w n  to be 

m i n e r a l i z e d  or p r o s p e c t i v e l y  v a l u a b l e  
f or m i n e r a l s .

Is that n o t  the e f f e c t  o f  y o u r  s t a t e­
ment?

MR. FRANK L I N .  Yes, sir.

MR. A B B O T T . A n d  i n  a s e n s e  y o u  are 
o b j e c t i n g  to a m i n e r a l  l e a s i n g  p r o v i s i o n  
alone, are y o u  not?

MR. FRANKLIN. Yes; m a n d a t o r y  l e a s i n g  alone.

*/ F o r  o i l  m d  gas, the requiremer.es d i f f e r e d  d e p e n d i n g  
o h  w h e t h e r  the lanes c o v e r e d  a " k n o w n  g e o l o g i c  s t r u c t u r e  
of a p r o d u c i n g  oil a n d  gas f i e l d . "



MR. ABBO T T .  M a n d a t o r y  leasing. B u t  y o u  
a r e  f a m i l i a r  w i t h  t h e  h i s t o r y  o f  b o t h  the 
l i n i n g  l a w  a n d  t h e  M i n e r a l  L e a s i n g  Act o f  
1920, a n d  t h e  d i f f e r e n c e s ?

It is true, is it not, t h a t  the m i n i n g  l a w  
e n v i s a g e s  a n d  to t h i s  d a y  p r o v i d e s  for a 
p a t e n t  s y s t e m  b a s e d  o n  e x p l o r a t i o n ,  d i s­
covery, a n d  the p o s t i n g  o f  a location, 
c o m p l i a n c e  w i t h  the l o c a l  r e c o r d i n g  l a w s , 
d o i n g  a n n u a L  a s s e s s m e n t  w o r k ,  a n d  t h e r e­
a f t e r  g o i n g  t o . p a t e n t ?

MR. F R A N K L I N .  Yes.

MR. ABBOTT. T h a t  p r i o r  to 1 9 2 0  o n  oil 
a n d  gas lands o n  the p u b l i c  d o m a i n  there 
w a s  a p a t e n t  ystem. Is th a t  correct?

MR.. F R A N K L I N .  I a m  n o t  f a m i l i a r  w i t h  oil 
a n d  gas at all.

MR. ABBOTT. Well, I t h i n k  the c o m m i t t e e  
m e m b e r s  w i l l  u n d e r s t a n d  t h a t  that was the 
h i s t o r y .  W i t h  the enactment, o f  the 1920 
M i n e r a l  L e a s i n g  Act, C o n g r e s s  : 'id that
in areas w i t h i n  k n o w n  g e o l o g i c   s t r u c t u r e s
p r o d u c i n g  o i l  a n d  0 as in p a y i n g  q u a n t i t i e s , 
and, as i n t e r p r e t e d  f r o m  l a n g u a g e  i n  the 
act, p r o s p e c t i v e l y  v a l u a b l e ,  the U n i t e d  
S t a t e s  a g e n c i e s  w o u l d  be l i m i t e d  to i s s u i n g  
leases, not: p a t e n t s  b u t  leases.

MR. FRANK L I N .  This w a s  o n  o i l  a n d  gas?

MR. A3B0 T T .  T h a t  ii 2EL o i l  a n d  gav. But 
the m e a s u r e  w a s  " a r e a s  k n o w n  Cjd b_- v a l u a b l e .11 
Aac\ h e r e  y o u  h a v e  m a d e  the s t a t e m e n t  that 50 
to '60 m i l l i o n  acres a r e  k n o w n  to he v a l u a b l e 1 
or p r o s p e c t i v e l y  v a l u a b l e  for mil, .ral d e v e l o p­
m e n t ! W o u l d  y o u  sea a n y  v a l u e  in Lne' c o m­
m i t t e e  c o n s i d e r i n g ,  ‘in l i g h t  o f  the p r o v i s i o n s  
in the b i l l , w h a t  p e r s u a d e d  C o n g r e s s  to e n a c t  
the 1920 act, w h e r e  the b a s i s a n d  m e a s u r e  w a s ; 
A r e  t h e v  k n o w n  to_ be va l u a b l e ror m i n e r a ls?
Y o u  y o u r s e l r  ha v e  made' the s t a t e m e n t  th a t  
t h e s e  areas are k n o w n  to be v a l u a b l e  for or 
a re in a n y  c a s e  p r o s p e c t i v e l y  v a l u a b l e  f o r  
m i n e r a l s .



T h e  p r e v i o u s  e n a b l i n g  a c t s  h a v e  d o n e  v e r y  m u c h  
the s a m e  t h i n g  t h a t  is s u g g e s t e d  h e r e  for 
A l a s k a ,  w i t h  t h e  one p o s s i b l e  e x c e p t i o n  to 
w h i c h  y o u  p o i n t , a n d  t h a t  is y o u r  i n t e r p r e­
t a t i o n  th a t  unt'j.1 the d e t a i l e d  s u r v e y  was 
c o m p l e t e d  y o u  w o u l d  n o t  a c h i e v e  title. Y o u  
a r e  n o t  s a y i n g  t h a t  y o u  c o u l d  n o t  a c h i e v e  
r i g h t s  u n d e r  o r  for e n t r y  p r i o r  to survey, 
a r e  you?

MR. F R A N K L I N .  Yes. W e  c o n t e n d  th a t  the 
c l a i m i n g  b y  t!-e S t a t e  w i l l  a u t o m a t i c a l l y  
e l i m i n a t e  a n y  u s e  o f  th a t  l a n d  u n t i l  the 
s u r v e y  is made, b e c a u s e  t h e r e  is no  c l a r i f y i n g  
language.

MR. A B B O T T .  W e l l ,  h o w  do y o u  acc o u n t ,  Mr.
F r a n k l i n ,  f o r  the f a c t  that t h ese lands h a v e  
n o t  b e e n  e n t e r e d  a n d  l o c a t e d  if th e y  are k n o w n  
to be v a l u a b l e  for m i n e r a l s ?  A r e  y o u  s a y i n g  
chat it is k n o w n  t h a t  t h e s e  50 or 60 m i l l i o n  
acres are k n o w n  to b e  v a l u a b l e  for m i n e r a l s , 
a n d  yet no one has g o n e  out u n d e r  the m i n i n g  
law a n d  s t a k e d  o u t  a l o c a t i o n  and m a d e  a claim?

MR. F R A N K L I N .  I s a y  chat t h e y  h a v e  p o t e n t i a l  
value. I i n t e n d e d  that, w h e t h e r  I s a i d  it or 
not. But w e  are l o o k i n g  at this t h i n g  fr o m  
the s t a n d p o i n t  o f  a c o u p l e  tf h u n d r e d  years 
at least. A n d  w h a t  lies t h e - a  u n d e r  the soil 
’ stil l  y e t  to be d i s c o v e r e d .

I p e r s o n n a l l y  h a v e  g r e a t  f a i t h  in the d e v e l o p­
m e n t  or A l a s k a ' s  m i n i n g  a n d  m i n e r a l  r e s o u r c e s .

MR. ABBOTT. B u t  Mr. F r a n k l i n ,  do y o u  not
t h i n k  that che p e o p l e  in y o u r  i n d u s t r y  in 
A l a s k a  a n d  che p e o p l e  w h o  w o u l d  s u c c e e d  to 
che p o s i t i o n  of or a c t u a l l y  c o m p l e m e n t  
the p o s i t i o n  of che B u r e a u  o f  M i n e s  a n d  
B u r e a u  of  L a n d  .Ianagemenc in A l a s k a  today, 
w o u l d  act just che w a y  t h e y  do in the 11 
p u b l i c  la n d  S t a t e s  o f  the W e s t  u n d e r  the 
o i l  a n d  gas l e a s i n g  provis i o n s ' 1 A  p e r s o n  
comes ’.rco che c o n t r o l l i n g  a g e ncy, the 
B u r e a u  of  L a n d  M a n a g e m e n t ,  a n d  says, "We
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a r e  f i l i n g  a n  a p p l i c a t i o n  o n  lands b e l i e v e d  
to b e  v a l u a b l e  b y  r e a s o n  o f  s e i s m i c  s u r v e y s , 
o r  i n  a n y  case, g e o l o g i c  a n d  g e o p h y s i c a l  
p r o s p e c t i n g . "  A n d  w i t h  the i n t e r e s t  
s h o w n  i n  t h o s e  lands, the lands are c l a s s i­
fi e d  b y  the B u r e a u  o f  L a n d  M a n a g e m e n t .  P r e t t y  
m u c h  the same t h i n g  would, b e  done i n  A l a s k a  
if i n t e r e s t  w e r e  e x p r e s s e d  in a g i v e n  area; 
w o u l d ' i t  not?

MR. FRANKLIN. Well, w h y  not, let the 
d e c i s i o n  as to h o w  to d i s p o s e  of those 
lands r e s t  w i t h  the S t a t e  l e g i s l a t u r e  
r a t h e r  t h a n  q u a l i f y i n g  the e n a b l i n g  
l e g i s l a t i o n  so. t h a t  t h e y  h a v e  no o t h e r  
choice.

I feel q u i t e  sure th a t  t h e  l a n d  division, 
o r  w h a t e v e r  is u l t i m a t e l y  set up, w i l l  
p r o b a b l y  go a l o n g  the lines of leasing.
But if, in t heir discre t i o n ,  the S t ate 
l e g i s l a t u r e  s h o u l d  fe e l  that it m i g h t  be 
o f  m o r e  a d v a n t a g e  to h a v e  some o t h e r  
system, w h y  n o t  let us do i': that way?
B e c a u s e  w e  u n d e r s t a n d  o u r  local p r o b l e m s  
m u c h  better, I u n d e r s t a n d ,  t h a n  t h e y  can 
b e  u n d e r s t o o d  f r o m  h e r e  at this point, 
b e c a u s e  w e  are l o o k i n g  a h e a d  so far.

* * * * *

MR. A3B0TT. To b o i l  it down, if C o n g r e s s  
is g o i n g  to p u t  a p r o v i s i o n  in for di s p o s a l  
of  t h ese m i n e r a l s ,  y o u  b e l i e v e  that it 
s h o u l d  i n c l u d e  p r o v i s i o n s  for p a t e n t  or 
sale?

MR. FRANKLIN. Yes sir.

MR. ABBOTT. A n d  do I r e a d  y o u  p o s i t i o n  
c o r r e c t l y  that y o u  w o u l d  p r e f e r  that it be 
l e f t  to the State?

MR. FRANKLIN. Yes, sir.

-IS-



MR. PILLON. I w o n d e r  i f  che c o u n s e l  c o u l d  
c l e a r  up o n e  p o i n t  f o r  me. In the e v ent 
that a c l a i m  w e r e  m a d e  b y  the S t a t e  of 
A l a s k a  to a t e r r i t o r y  o f  s a y  500 sq u a r e  
miles, a n d  we  w e r e  a w a i t i n g  the s u r veys to 
be m a d e  p e n d i n g  t h e  t u r n i n g  o v e r  of  t h e s e  
l ands to the S t a t e  o f  A l a s k a ,  w o u l d  the 
F e d e r a l  G o v e r n m e n t  be in a p o s i t i o n  at chat 
time to g r a n t  the r i g h t  to e x p l o r e  for 
m i n e r a l s , co w o r k  for m i n e r a l s , o r  w o u l d  
th a t  c l a i m  a u t o m a t i c a l l y  stop the F e d e r a l  
G o v e r n m e n t  f r o m  f u r t h e r  i s s u a n c e  o f  any 
m i n e r a l  r i g h t s ?

MR. A 3 B 0TT. Well, I b e l i e v e  the l a n g u a g e  
m a k e s  it clear, Mr. P i l l o n ,  that as of 
the date of  s e l e c t i o n  —  a n d  as I r e a d  che 
act t h ere is no s u c h  t h i n g  as t e n t a t i v e  
s e l e c t i o n  or t e n t a t i v e  s e g r e g a t i o n  for 
p o s s i b l e  s e l e c t i o n ;  the n e w  S t a t e  w o u l d  
e i t h e r  h a v e  co e l e c t  to s e l e c t  this 500 
s q u a r e  miles, or it w o u l d  c o n t i n u e  to be 
o p e n  as vacant, u n a p p r o p r i a t e d ,  u n r e s e r v e d  
p u b l i c  d o m a i n  to che M i n e r a l  L e a s i n g  Act 
e n t r y  a n d  m i n i n g  l a w  ent r y .  F r o m  the 
m o m e n t  o f  s e l e c t i o n , n o t  u n l i k e  our 
p r e s e n t  system, 1 a s s u m e  t h a t  A l a s k a 1s 
laws w i l l  h a v e  p r o v i d e d  for an  e n t r y  
s y s t e m , a r e q u e s t  cor c l a s s i r i c a c i o n , 
as it n o w  st a n d s  u n d e r  m i n e r a l  l e a s i n g .

If Mr. F r a n k l i n 1s r e c o m m e n d a t i o n s  w e r e  to 
be f o l l o w e d , t h e n  T  a s s u m e  that if che 
s e l e c t i o n  had b e e n  m ace, th e n  as o f  che 
d a c e  of s e l e c t i o n  e n t r y  c o u l d  be m a d e  
for p a t e n t  o r  l e a s i n g , a n d  p r o v i s i o n  
m i g h t  be m a a e  for b o t h ; that if che 
T e r r i t o r y  d e t e r m i n e d  ch a t  the a r e a  was 
not k n o w n  to be v a l u a b l e  for m i n e r a l s  -- 
or che S t a t e , * T  s h o u l d  s a y  -- t h e n  p r o­
vi s i o n  w o u l d  be m a d e  for the p a t e n t  e n t r y , 
that is, e n t r y  l o o k i n g  co p a t e n t  b a s e d
u p o n  cis c o v e r y .



I f , however, the g e o l o g i c a l  experts in 
the S t ate g o v e r n m e n t  d e t e r m i n e d  it to be 
prospective~.y v a l u a b l e , it m i g h t  we l l  be 
that y o u  w o u l d  h a v e  a m i n e r a l  leasing 
a p p r o a c h , j u s t  as w e  do u n d e r  the 1920 
M i n eral L e a s i n g  Act.

MR. PILLON. D o j s  that c l a r i f y  it? It 
does n o t  to me, b e c a u s e  it is too 
involved. I j u s t  c a n n o t  f o l l o w  it.

H e a r i n g s  at 223-2'.6 (emphasis a d  led) .

U n d e r  Mr. A b b o t t’s u n d e r s t a n d i n g  of Mr. Franklin's p r o p o s e d  

change, lands not c l a s s i f i e d  o r  k n o w n  as b e i n g  v a l u a b l e  for 

m i n e r a l s  c o uld go to patent; t h a t  s u g g e s t i o n  was n o t  followed. 

Mr. Fra n k l i n ' s  e f f o r t s  to d e l e t e  the m a n d a t o r y  l e a s i n g  

r e q u i r e m e n t s  were in vain: 6 (i) r e m a i n e d  unchanged.

Mr. F r a n k l i n  was successful, h o w e v e r  in m a k i n g  

a n o t h e r  suggestion. H e  a d v o c a t e d  for the inclusion o f  a n  express 

p r o v i s i o n  all o w i n g  the state to d i s p o s e  of lands p r i o r  to 

the i s suance of p a t e n t s .  This furt h e r  suggestion w a s  part 

of the dis c u s s i o n  quot -d above. Earlier, Mr. F r a n k l i n  

s u g g e s t e d  adding a p r o v i s i o n  to the s t a t e h o o d  act s i m i l a r  to 

that in the A l a s k a  M e n t a l  H e a l t h  Act, w h i c h  w o u l d  p r o v i d e  

" F o l l o w i n g  the s e l e c t i o n  o f  lands . . . but prior to the 

i s s u a n c e  of final patent, the t e r r i t o r y  shall be a u t h o r i z e d  

to lease and to m a k e  c o n d i t i o n a l  sales of  such s e l e c t e d  

lands." Hearings at 225. S i n c e  p a t e n t  w o u l d  not i s sue 

u n t i l  perim e t e r  s u r v e y s  w e r e  made, and surveys in A l a s k a  

c o u l d  take years, the a b i l i t y  to a c q u i r e  mining r i g h t s  m i ght 

be u n c e r t a i n  w i t h o u t  an  e x p r e s s  p r o v i s i o n  giving the state 

a u t h o r i t y  to a l l o w i n g  m i n i n g  p r i o r  to r e c e i p t  of patent.



B u t  in t h e  f i n a l  p r o v i s i o n ,  the a b i l i t y  o f  the

s t a t e  to c o n d i t i o n a l l y  l e a s e  m i n e r a l  d e p o s i t s  was c h a n g e d

f r o m  the t i m e  o f  s e l e c t i o n  to the t i m e  of  t e n t a t i v e  a p p r o v a l .

6(g) n o w  re a d s ,  in p e r t i n e n t  p a r t :

F o l l o w i n g  the. s e l e c t i o n  o f  l a nds 
b y  the s t a t e  a n d  t h e  t e n t a t i v e  a p p r o v a l  
of  su c h  s e l e c t i o n  b y  t h e  s e c r e t a r y  
o r  his d e s i g n e e ,  b u t  p r i o r  to the 
i s s u a n c e  o f  f i n a l  p a t e n t ,  t h e  s t a t e  
is h e r e b y  a u t h o r i z e d  to e x e c u t e  c o n­
dit i o n a l  l e a s e s  a n d  to m a k e  c o n d i­
ti o n a l  s a l e s  o f  s u c h  s e l e c t e d  lands.

W h e n  H o u s e  b i l l  7999 (the s t a t e h o o d  bill) r e a c h e d

the f l o o r  o f  the h o u s e ,  t h e r e  w a s  e x t e n s i v e  debate o n  its

m e r i t s .  3 e s i d e s  the c o n c e r n  a b o u t  the a b i l i t y  of  the s t a t e

\
to r a i s e  n e c e s s a r y  r e v e n u e s ,  t h e r e  w a s  a p p r e h e n s i o n  th a t  the

f e d e r a l  g o v e r n m e n t  w a s  g i v i n g  a w a y  v a l u a b l e  m i n e r a l s  to

the s t a t e  and that t h e  s t a t e  w o u l d  n o t  r e s p o n s i b l y  d e a l

w i t h  its lands. F o r  e x a m p l e ,  o n  M a y  27, 1958, the f o l l o w i n g

e x c h a n g e  t o o k  p l a c e  b e t w e e n  R e p r e s e n t a t i v e  O ' N e i l l  o f

M a s s a c h u s e t t s  and R e p r e s e n t a t i v e  O'I ien o f  N e w  York:

Mr. O ' N E I L L  . . . T h e r e  is a n o t h e r  group in the 
H o u s e  t h a t  is n o t  so b e n e v o l e n t  as the f i r s t  
group. T h e y  w a n t  to g i v e  a w a y  o n l y  101 m i l l i o n  
a cres of l a n d  a n d  the p r o p e r t y  w h i c h  b e l o n g s  to 
the p e o p l e  o f  the U n i t e d  S L a t a s .  The g e n t l e m a n  
f r o m  T e x a s  is r a t h e r  m i s e r l y  in his t h o u g h t s ;  he 
w a n t s  to g i v e  t h e m  o n l y  21 m i l l i o n  a c r e s .

If there is e v e r  g o i n g  to be a n o t h e r  Y a z o o  land 
scandal, i f  w e  are g o i n g  co m a k e  the b i g g e s t  
g i v e a w a y  in  che h i s t o r y  of  this Nation, l e t  us 
start w i t h  o n l y  21 m i l l i o n  a c r e s .  Please, let us 
n o t  go h o g w i l d  c o m p l e t e l y .



P e r s o n a l l y  I a m  i n  o p p o s i t i o n  to the bill. I am  
going to v o t e  a g a i n s t  it r e g a r d l e s s  of  w h a t  a m e n d m e n t  
is a d o p t e d  b e c a u s e  I h o n e s t l y  b e l i e v e  th a t  the 
min e r a l s  up there, the f i s h i n g  rights, the great 
forests u p  t h ere b e l o n g  to all the p e o p l e  of 
America. I do n o t  t h i n k  w e  h a v e  any r i g h t  to 
del e g a t e  to a h a n d f u l  o f  p e o p l e  in a l e g i s l a t u r e  
in A l a s k a  the a u t h o r i t y  to give aw a y  p r o p e r t y  that 
belongs to the p e o p l e  o f  Am e r i c a .

MR. O ' B R I E N  o f  N e w  York. Mr. Chairman, w i l l  the 
g e n t l e m a n  yield?

Mr. O'NEILL. I yield.

Mr. O ' B R I E N  o f  N e w  York. Is the g e n t l e m a n  aware 
that the S t a t e  of A l a s k a  w o u l d  get o n l y  4 0 0 , 0 0 0  
acres o f  all the t r e m e n d o u s  forest lands up there, 
the rest b e i n g  r e s e r v e d  b y  the U n i t e d  States?

Mr. O'NEILL. I h a v e  r e a d  the bill. I k n o w  that 
it said that they ha v e  a p e r i o d  of 25 or 50 years 
in w h i c h  to go in and p i c k  out lots o f  5,000 acres 
each.

Mr. O ' B R I E N  o f  N e w  York. E x c e p t  the forests.

Mr. O'NEILL. The g e n t l e m a n  knows a n d  I k n o w  that 
for the n e x t  25 y e a r s  those p e o p l e  w h o  are up 
there a f t e r  h a v i n g  m a d e  surveys are n o t  g o i n g  to 
take up the u s e l e s s  p r o p e r t y .  T h e y  are g oing to 
pick out the b e s t  property.

Mr. O ' B R I E N  o f  N e w  York. Is the g e n t l e m a n  f a m i l i a r  
w i t h  the T e a p o t  Do m e  s c a n d a l  w h e n  the l e a s i n g  was 
done u n d e r  the F e d e r a l  G o v e r n m e n t  and n o t  Che 
Scate g o v e r n m e n t ?

Mr. O ' N E I L L  C e r t a i n l y  I a m  f a m i l i a r  w i t h  chat.
But I C h i n k  in w r i t i n g  a b i l l  such as chis and 
k n o w i n g  w h a t  h a p p e n e d  in c o n n e c t i o n  w i t h  Te a p o c  
Dome a n d  the l e a s i n g  up Chere a n d  k n o w i n g  about the 
Yazoo s c a n d a l  and the l e a s i n g  a n d  Che sales made 
ac chat t i m e  Che c o m m i t t e e  s h o u l d  have w r i t t e n  
some s a f e g u a r d s  into a bill of this cype.

Mr. O ' B R I E N  o f  N e w  Y o r k .  D o e s  t h e  g e n c l e m a n  k n o w  
Chat C h e  S c a t e  o f  A l a s k a  m a y  n o t  s e l l  a s i n g l e  
foot o f  m i n e r a l  l a n d  b u t  m a y  o n l y  l e a s e  it?



Mr. O ' N E I L L  Yes, I h a v e  r e a d  the bill.

C o n g r e s s i o n a l  R e c o r d ,  Vol. 104, p. 9 6 1 0  (May 27, 1958). See 

a l s o , C o n g r e s s i o n a l  R e c o r d ,  Vol. 104 at 9341, 934 4 - 9 3 4 5 ,

93 6 1  (May 22, 1958) a n d  id. at 9 5 0 4  (May 26. 1958).

In r e s p o n s e  to c r i t i c i s m s  o f  the bill, a n d  p a r t i­

c u l a r l y  a b o u t  i n c l u d i n g  m i n e r a l  d e p o s i t s  i n  the t r a n s f e r  of 

! o v e r  100 m i l l i o n  a cres o f  land, D e l e g a t e  B a r n e t t  a d d r e s s e d

the H o u s e  o n  M a y  26, 1958, C o n g r e s s i o n a l  Rec. i, Vol. 104, 

at pp 9 5 1 4 - 9 5 1 6 .  In the c o u r s e  o f  t h e s e  r e m a r k s  he stated:

< Now, let us t u r n  to the p r o p o s i t i o n  of
m i n e r a l  gran t s .  H.R. 7999 p r o p o s e s  that 
the m i n e r a l s  as w e l l  as the s u r f a c e  s h o u l d  

' be t u r n e d  o v e r  to the S t a t e  o f  A l a s k a  in
the l a n d  t r a n s f e r s .  F r o m  w h a t  has b e e n  
s a i d  a n d  w r i t t e n  a r o u n d  h e r e  o n e  m i g h t  
b e l i e v e  ch a t  chis is che c r i m e  of  the c e n­
tury. L e t  us h a v e  a l o o k  at this s i t uation.
It d e s e r v e s  one. A l a s k a  is not, as w e  all 
know, b a s i c a l l y  d e p e n d e n t  u p o n  a g r i c u l -  

1 ture. T h i s  d e s p i t e  the f a c t  that G o v e r n­
me n t  e x p e r t s  w h o  h a v e  s u r v e y e d  its a g r i­
cu l t u r e  p o t e n t i a l s  e s t i m a t e  that 6 5 , 0 0 0  
s q u a r e  m i l e s  4 1 , 6 0 0 , 0 0 0  a c r e s - - a r e  s u i t­
abl e  for crop p r o d u c t i o n  a n d  for c u l t i v a­
tion and in a d d i t i o n  a n o t h e r  35 , 0 0 0  
s q u a r e  m i l e s  2 2 , ^ 0 0 , 0 0 0  a c r e s - - a r e  s u i t­
abl e  for g r a z i n g .  D e v e l o p m e n t  o f  these 
l a nds w i l l  come. 3 u c , v e r v  frankly, I do 

aj n o t  b e l i e v e  th a t  the time w i l l  e v e r  a r r i v e
h w h e n  a g r i c u l t u r e  p r o d u c t s  f r o m  A l a s k a

w i l l  be in d i r e c t  c o m p e t i t i o n  w i t h  chose 
f r o m  w h a t  are n o w  in "the 43 States. F u r­
ther, I c o n t e n d  t h e r e  is n o t h i n g  w r o n g  
w i t h  that. T h i s  is all to the good. It 
s e r v e s  co s t r e n g t h e n  the e c o n o m y  o f  o u r  
w h o l e  Nation. T h e  g e n c l e m a n  f r o m  N e w  

| Y o r k  (Mr. O ' B r i e n )  s u g g e s t e d  in his
o p e n i n g  s p e e c h  that in a c o m p a r a t i v e l y



• *

f e w  y e a r s  a f t e r  s t a t e h o o d  A l a s k a  w i l l  
h a v e  10 m i l l i o n  people. I h o p e  he is right. 
I n  a n y  case, A l a s k a  w i l l  h a v e  m a n y  m o r e  
p e o p l e  t h a n  it n o w  has a n d  w i l l  be r a i s i n g  
m u c h  m o r e  of  the f o o d  it c o n s u m e s  than 
it n o w  does. B u t  always, as I see it, there 
w i l l  be a n e e d  for i m p o r t a t i o n  of f o o d ­
stuffs. T h e y  w i l l  be p a i d  for b y  e x p o r t a­
tio n  of  o u r  n a t u r a l  r e s o u r c e s , r a w  o r  r e­
fined. A n d  that w i l l  be  m u t u a l l y  a d v a n­
tageous .

R i g h t  n o w  the fact is that the s u b­
sur f a c e  values, g e n e r a l l y  speaking, are 
m o r e  v a l u a b l e  th a n  the s u r face v a l u e s .
A l a s k a  has always b e e n  a m i n i n g  c o u n t r y  
a n d  there is a v e r y  s t r o n g  p o s s i b i l i t y  that 
the g r e a t  m i n i n g  b o oms c f  the pa s t  will 
fade into i n s i g n i f i c a n c e  w h e n  m a t c h e d  
a g a i n s t  w h a t  w e  b e l i e v e  is the c o m i n g  oil 
boom.

The s i t u a t i o n  n o w  is that g e n e r a l l y  
s p e a k i n g  a c i t i z e n  m a y  go u-: on pu b l i c  
d o m a i n  l a n d  in A l a s k a - - f e d e r a l l y  i w n e d  
la n d  that i s - - a n d  lo c a t e  a m i n i n g  c l a i m  
to w h i c h  h e  may, if he so desires, o b t a i n  
fee si m p l e  title. H e  m i g h t  fi n d  the r i c h­
est g o l d  m i n e  in the w o r l i  and be c o m e  
its a b s o l u t e  owner. And, p a r e n t h e t i c a l­
ly, as far as I a m  c o n c e r n e d  that is 
p e r f e c t l y  all right. It is in a c c o r d a n c e  
w i t h  A m e r i c a n  free e n t e r p r i s e  and o w n­
ersh i p  o f  property. O i l  a n d  gas lands 
may not, of  course, be o w n e d  outright.
T h e y  m a y  o n l y  be l e a s e d  fr o m  the F e d­
eral G o v e r n m e n t  u n d e r  the M i n e r a l  
L e a s i n g  A c t  o f  1920. The A l a s k a  s t a t e­
ho o d  bill is m u c h  m o r e  s t r i n g e n t  than 
F e d e r a l  laws. It p r o v i d e s  that the State 
m a y  n e v e r  sell m i n e r a l  righcs. It may 
o n l y  lease them. This p r o v i s i o n  was 
i n s e r t e d  w i t h  the t h o ught and ho p e  that 
future cit i z e n s  of the State or A l a s k a  
w o u l d  c o n t i n u e  to de r i v e  b e nerlts rrom 
the u t i l i z a t i o n  of t hese m i n e r a l s  through 
a l e a sing s y s t e m  ̂ T h e  p e o p l e  of A l a s k a  
are m i r d t u l  of the trust r e p o s e d  in 
the c o n s t i t u t i o n  for the s t a t e - t o - b e  a 
r e s o u r c e  a r t i c l e  w h i c h  meets e v e r y  test



w h i c h  m i g h t  b e  a p p l i e d  to it. A l r e a d y  
t h e i r  l e g i s l a t u r e  has e n a c t e d  w h a t  is 
n o w  c h a p t e r  184 S e s s i o n  L a w s  of A l a s k a ,
1957, l e g i s l a t i o n  c r e a t i n g  a D e p a r t m e n t  
o f  L a n d s  a n d  e s t a b l i s h i n g  the g r o u n d  
r u l e s  u n d e r  w h i c h  it w i l l  o p e r a t e .  I feel 
c o n f i d e n t  chat a n y  f a i r - m i n d e d  p e r s o n s  
d e v o t e d  to the p r i n c i p l e s  o f  c o n s e r v a t i o n  
w i l l  a p p l a u d  t h a t  law.

If it has n o t  a l r e a d y  b e e n  s a i d  it w i l l  
b e  said, u n d o u b t e d l y ,  t h a t  the p o l i c y  of 
g r a n t i n g  m i n e r a l  r i g h t s  to a n e w  S t a t e  
d e p a r t s  f r o m  t r a d i t i o n  a n d  f r o m  p r e c e­
dent. It is true th a t  m o s t  of  the W e s t e r n  
S t a t e s  w e r e  g i v e n  the s u r f a c e  of the la n d  
only. But any s u c h  s t a t e m e n t  w o u l d  n o t  
be l i t e r a l l y  true. T h e  O k l a h o m a  E n ­
ab l i n g  A c t  was. so p h r a s e d  as to g i v e  that 
S t a t e  its m i n e r a l s .  T h e  R e p u b l i c  was 
n o t  s h a t t e r e d  b y  w h a t  was d o n e  there 
a n d  I for one h a v e  n e v e r  h e a r d  chat 
O k l a h o m a  is co be r e p r i m a n d e d  a n d  c a s­
t i g a t e d  for its m a n a g e m e n t  o f  t hese m i n­
erals i n s t e a d  of h a v i n g  t h e m  e x c l u s i v e l y  
u n d e r  the j u r i s d i c t i o n  of W a s h i n g t o n  
w h i c h  I m a i n t a i n  is in c o n t r a d i c t i o n  co 
S t a t e s  rights.

T h e r e  is a n o t h e r  e l e m e n t  w h i c h  o u g h t  
co be c o n s i d e r e d  here. A  m a l a r i a l  
c h a n g e  in the a t t i t u d e  o f  che C o n g r e s s  
t o w a r d  the g r a n t i n g  of m i n e r a l  lands to 
the S t a t e s  ca m e  a b o u t  in 1928 ( s i c ) . A  bi l l  
th e n  e n a c t e d  a n d  s i g n e d  into l a w  p r o­
v i d e d  in e f f e c t  chat all g r a n t s  co che 
S tates o f  r.uaoered s e c t i o n s  in p l a c e  for 
che s u p p o r t  o f  p u b l i c  s c h o o l s  s h o u l d  e n­
com p a s s  s e c t i o n s  m i n e r a l  in c h a r a c t e r  
e q u a l l y  w i t h  s e c t i o n s  n o n m i n e r a l . T h a t  
r e p r e s e n t e d  m o r e  m o d e m  c h i n k i n g  on 
chis s u b j e c t  a n d  i n f l u e n c e d ,  o r  so I b e ­
lieve, the c o m m i t t e e s  w h i c h  o v e r  these 
m a n y  years h a v e  b e e n  c o n s i d e r i n g  A l a s­
ka  s t a t e h o o d  leg i s l a t i o n .

515 (emphasis added)



T h e  H o u s e  p a s s e d  H.R. 7999 o n  M a y  28, 1958, w i t h  

the S e n a t e  a p p r o v a l  c o m i n g  o n  J u n e  30, 1958. The S t a t e h o o d  

Act, P.L. 85-508, 72 Stat. 339 b e c a m e  e f f e c t i v e  J u l y  7,

1958, a n d  w i t h  s u b s e q u e n t  v o t e r  a p p r o v a l  and P r e s i d e n t i a l  

d e c l a r a t i o n ,  A l a s x a  b e c a m e  a s t ate o n  J a n u a r y  3, 1959.

III. D I S C U S S I O N  O F  L E G A L  Q U E S T i J N S  R A I S E D

A. THE 6 (i) L E A S I N G  R E Q U I R E M E N T  A P P L I E S  TO ALL 

S T A T E - S E L E C T E D  (6(a) A N D  (b)) L ANDS

1. S tate o f f i c i a l s  w e r e  i n c o r r e c t  in b e l i e v i n g  

the l e a s i n g  r e q u i r e m e n t  a p p l i e d  o n l y  w h e n  

the state h a d  sold or d i s p o s e d  of the s u r face 

i n t e r e s t .

A f t e r  the p a s s a g e  o f  the S t a t e h o o d  Act, state 

(then territorial) o f f i c i a l s  i n t e r p r e t e d  the l e a sing r e s t r i c­

tions as a p p l y i n g  o n l y  to lands w h e ^ e  the s u r f a c e  interest 

h a d  b e e n  disposed. On A p r i l  4, 1959, for example, Ph i l  R. 

Holdsw o r t h ,  then h o l d o v e r  t e r r i t o r i a l  coranissione: of mines 

and so o n  to be c o m e  the s t a te's first c o m m i s s i o n e r  of n a t u r a l  

resources, o f f e r e d  wh a t  was to b e c o m e  the state position.
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S e c c i o n  6(1) o f  P u b l i c  L a w  508 e n t i t l e d  
M i n e r a l  L a n d  G r a n t s  m a k e s  the f o l l o w i n g  s t a t e­
ment! " A l l  g r a n t s m a d e  o r  c o n f i r m e d  u n d e r  
this A c t  s h a l l  i n c l u d e  m i n e r a l  d e p o s i t s . "
T h i s  s e c t i o n  goes o n  to say that w h e n e v e r  the 
S t a t e  o f  A l a s k a  sells, grants, deeds, or 
p a t e n t s  a n y  o f  the m i n e r a l  l a nds so gra n t e d ,  
c o n v e y a n c e s  w i l l  " . . . . c o n t a i n  a r e s e r v a­
t i o n  to to the S t a t e  of all o f  the m i n e r a l s  
in the lands so sold, gr a n t e d ,  d e e ded, 
o r  p a t e n t e d ,  t o g e t h e r  w i t h  the r i g h t  to 
p r o s p e c t  for, mine, a n d  r e m o v e  t h e  s a m e . "
F r o m  this it c a n . b e  se e n  ch a t  lands 
s e l e c t e d  b y  che S t a t e  a n d  w h i c h  are n o t  
c o n v e y e d  to a s e c o n d  p a r t y  m a y  b e  c o n s i d e r e d  
S t a t e  p u b l i c  d o m a i n  land. T h e  p r e s e n t  
i n t e r p r e t a t i o n  of  S e c t i o n  6(i) o f  P u b l i c  
L a w  508 i n f e r s  th a t  the u s u a l  m i n i n g  r i g h t s  
c o n t i n g e n t  u p o n  d i s c o v e r y  a n d  a p p r o p r i a t i o n  
w i l l  a p p l y  o n  S t a t e  p u b l i c  d o m a i n  l ands che 
sa m e  as t h e y  p r e s e n t l y  a p p l y  o n  F e d e r a l  
p u b l i c  d o m a i n  l a nds w i t h i n  A l a s k a .  T h e  m a j o r  
d i f f e r e n c e  in che c a s e  o f  S t a t e  lands is 
that che o w n e r  o f  a n  u n p a c e n c e d  m i n i n g  c l a i m  
w i l l  • ,ot c o m e  co che S c a t e  for a p a t e n t  co 
that claim. S u c h  a c t i o n  w o u l d  c o m p e l  che 
S c a t e  co r e s e r v e  the m i n e r a l s  in that land 
Co che S c a t e  or its lessee. M i n e r a l  d e p o s i c s  
w h i c h  h a v e  b e e n  r e s e r v e d  to che S c a t e  in che 
c o n v e y a n c e  o f  lands as d e s c r i b e d  a b o v e  
" s h a l l  be s u b j e c t  co l e a s e  b y  che S c a t e  as 
C h e  S c a c e  L e g i s l a t u r e  m a y  d i r e c t . "  T h i s  
c o n c e p t  c l o s e l y  p a r a l l e l s  che p o l i c i e s  of 
P u b l i c  L a w  167 w h i c h  s e g r e g a c e s  che s u r f a c e  
r i g h t s  f r o m  s u b s u r f a c e  m i n e r a l  r i g hts.

P r e s e n t a t i o n  co che F o u r t h  A n n u a l  M i n i n g ,  M i n e r a l  and

P e t r o l e u m  C o n f e r e n c e ,  A n c h o r a g e ,  A l a s k a ,  A p r i l  4, 1959.

T h i s  " i n f e r e n c e "  w a s  i n c l u d e d  in c h e  f i r s c  A l a s k a

L a n d s  Act, 1959 A l a s k a  S e s s i o n  Laws, art. IX, ch. 169



S e c t i o n  1. D i s c o v e r y  a n d  A p p r o p r i a t i o n  
R i g h t s . E x c e p t  as h e r e i n  provided, all 
m i n e r a l s  w h i c h  are subj ect to l ocation 
u n d e r  the m i n i n g  laws of  the U n i t e d  
States, a n d  the m i n e r a l  lands in w h i c h  
th e y  are contained, s h a l l  be s u b j e c t  to 
discovery, a p p r o p r i a t i o n  a n d  l o c a t i o n  
u n d e r  the p r o v i s i o n s  o f  S e c t i o n s  47-3-9 
t h r o u g h  47-3-93, A C L A  1949, as amended.
In the case of tide a n d  s u b m e r g e d  lands, 
a n d  a c q u i r e d  lands k n o w n  to c o n t a i n  
s u c h  m i n e r a l s ,  o r  lands w h i c h  h a v e  b e e n  
sold, granted, deeded, or p a t e n t e d  r e s e r v­
ing s u c h  m i n e r a l s  to Alaska, the right to 
m i n e  and r e m o v e  su c h  m i n e r a l s  m a y  be 
a c q u i r e d  o n l y  b y  l e ase o n  s u c h  terms 
a n d  c o n d i t i o n s  as m a y  be r e c o m m e n d e d  
b y  the D i r e c t o r  a n d  a p p r o v e d  by  the 
C o m m i s s i o n e r .

This a p p r o a c h  has b e e n  c o n s i s t e n t l y  a d h e r e d  to 

since statehood, and is p r e s e n t l y  seen in the r e g u l a t i o n s  - 

11 A A C  86.135(b)

W e  are o f  the o p i n i o n  that, a l t h o u g h  longstanding, 

this i n t e r p r e t a t i o n  of 6(i) is incorrect. A  long sta n d i n g  

c o n t e m p o r a n e o u s  state i n t e r p r e t a t i o n  of  a f e d eral statute is 

of li t t l e  w e i g h t  */; h e r e  it is p a r t i c u l a r l y  suspect given 

the i n t e n s e  and a d v e r s e  s t ate fee l i n g s  a b o u t  the 6(i) r e s t r i c t i o n s .  

A l t h o u g h  the s t ate o f f : c i a l s  r e c o g n i z e d  that they could not 

issue a p a t e n t  that i n c l u d e d  the s u b s u r f a c e  estate, they 

a p p a r e n t l y  a t t e m p t e d  to r e s t r i c t  the a p p l i c a t i o n  of the 

l e a s i n g  lan g u a g e  to as n a r r o w  an i n t e r p r e t a t i o n  as possible. 

A l t h o u g h  t h eir goals m a y  h a v e  b e e n  laudable, the attempt to 

r e t a i n  the f e d eral c l a i m - s t a k i n g  s y s t e m  on state lands was 

p r e c l u d e d  by 6(i).

*/ See, generally, 2A S u t h e r l a n d  S t a t u t o r y  Construction, 
£ t h  ed. , §49.05 at pp. 238. 238-249.



A t  no ti m e  p r i o r  to t h e  p a s s a g e  o f  6(i) a n d  the 

S t a t e h o o d  A c t  w a s  this i n t e r p r e t a t i o n  o f f e r e d  o r  d i s c u s s e d .  

O n  the c o n t r a r y ,  as Mr. F r a n k l i n ’s t e s t i m o n y  shows a n d  as 

the c o m m i t t e e  r e p o r t s  state, the 6(i) r e s t r i c t i o n  w a s  u n d e r­

s t o o d  as a p p l y i n g  to all m i n e r a l  lands.

T h e  s t a t e  o f f i c i a l s '  p o s i t i o n  r e s t s  u p o n  d i s t i n­

g u i s h i n g  b e t w e e n  a " p a t e n t "  s y s t e m  a n d  a " c l a i m - s t a k i n g "  

system; n a m e l y ,  that the 6(i) r e s t r i c t i o n  o n l y  a p p l i e d  to 

p r e v e n t - a  p a t e n t  f r o m  i s s u i n g  to m i n e r a l  lands, n o t  to 

c l a i m - s t a k i n g .  C o n g r e s s ,  u n d e r  this view, o n l y  i n t e n d e d  

l e a s i n g  co a p p l y  to l a n d s  w h e r e  che s u r f a c e  was h e l d  by 

o t h e r s  w i t h  p e r m a n e n t  rights.

3ut this a p p l i c a t i o n  o f  che o(i) r e s t r i c t i o n  w o u l d  

r e s u l t  in a s y s t e m  p r a c t i c a l l y  i d e n t i c a l  co the f e d e r a l  

" p a t e n t "  system. U n d e r  che f e d e r a l  system, the o n l y  land 

o p e n  to c l a i m - s t a k i n g  w a s  u n o c c u p i e d  land, w h e r e  no one el s e  

h e l d  s u p e r i o r  r i g h t s . S e e , e . g . , R a n c h e r ' s  E x p l o r a t i o n  

a nd D e v e l o p m e n t  C o . v. A n a c o n d a  C o ., 243 F. S u p p . 708,714 

(D. U t a h  1965). E v e n  u n d e r  the f e d e r a l  system, t h e r e f o r e  

c l a i m - s t a k i n g  was r e s t r i c t e d  to areas w h e r e  no o n e  h a d  a 

p r i o r  p e r m a n e n t  s u r f a c e  i n t e r e s t .

S e c ond, m e r e l y  p r e v e n t i n g  p a t e n t  does little, 

b o t h  p r a t i c a l l y  a n d  le g a l l y ,  to c h a n g e  the f e d e r a l  m i n i n g



scheme. The rights conveyed b y  discovery and location

gave, for all p r a c t i c a l  purposes, r i g h t s  i d e n t i c a l  to those 

c o n v e y e d  b y  patent. As the U n i t e d  S t a t e s  S u p r e m e  C o urt 

stated:

T h e  ru l e  is e s t a b l i s h e d  b y  i n n u m e r a b l e  
d e c i s i o n s  of this Court, a n d  of  state a n d  
l o w e r  f e d e r a l  c o u r t s , that w h e n  the l o c a­
tio n  o f  a m i n i n g  c l a i m  is p e r f e c t e d  u n d e r  
the law, it has the e f f e c t  o f  a grant by 
the U n i t e d  States of  the r i g h t  of p r e s e n t  
a n d  e x c l u s i v e  p o s s e s s i o n .  T h e  c l a i m  is 
p r o p e r t y  in the f u l lest s e n s e  of that term; 
a n d  m a y  be sold, t r a n s f e r r e d ,  mortgaged, 
a n d  i n h e r i t e d  w i t h o u t  i n f r i n g i n g  any right 
or title of the U n i t e d  S t a t e s . T h e  right 
of the o w n e r  is t a x a b l e  b y  the state; and 
is " r eal prope r t y "  s u b j e c t  to the lien of a 
j udgment r e c o v e r e d  a g a i n s t  the o w n e r  in a 
state or t e r r i t o r i a l  court. B e l k  v. Meagher,
104 U.S. 279, 283; M a n u e l  v. Wulff, 152 U.S.
505, 510-511; E l d e r  v. Wood, 208 U. S. 226,
232 B r a d f o r d  v. Morrison, 212 U.S. 389. The 
o w n e r  is n o t  r e q u i r e d  to p u r c h a s e  the c l a i m  
or secure p a t e n t  f r o m  the U n i t e d  States; but 
so long as he c o mplies w i t h  the p r o v i s i o n s  
of the m i n i n g  laws, his p o s s e s s o r y  r i g h t , 
for all p r a c t i c a l  p u r p o s e s  of o w n e r s h i p , is 
as good as t h o u g h  s e c u r e d  b y  p a t e n t .

W i l b e r  v. U n i t e d  States e x  rel K e r s h n i c , 208 U.S. 306, 316-317

(1930) (emphasis a d d e d ) .

But the p u r p o s e  of the 6(i) r e s t r i c t i o n  was to

impose s i g n i f i c a n t l y  s t r i c t e r  c o n t r o l s  over m i n e r a l  dis p o s a l

than u n d e r  the fede r a l  scheme. As D e l e g a t e  B a r t l e t t  stated

in the C o n g r e s s i o n a l  floor debate, "The A l a s k a  s t a t e h o o d

bill is m u c h  m o r e  s t r i n g e n t  t h m  f e d e r a l  laws. It provides

that the S tate m a y  n e v e r  sell m i n e r a l  r i g h t s . It may only

l e ase them" 104 C o n g r e s s i o n a l  R e c o r d  at 9515 (May 26,

1958)



T h e  p u r p o s e  o f  the l e a s i n g  s y s t e m  w a s  to p r o v i d e  c o n t i n u i n g  

s t a t e  c o n t r o l  o f  m i n e r a l s ,  to p r o v i d e  r e v e n u e  for the s tate 

t h r o u g h  r e n t a l  or r o y a l t i e s , a n d  to p r e v e n t  m i n e r a l s  f r o m  

b e i n g  " g i v e n  a way" to t h i r d  p a r t i e s .  A  l o o p h o l e  as l a r g e  as 

t he o n e  o f f e r e d  b y  e a r l y  s t a t e  o f f i c i a l s  is a n t i t h e t i c a l  to 

that p u r p o s e .

T h e r e f o r e ,  w e  b e l i e v e  th a t  the a p p r o a c h  o f f e r e d  b y  

s t a t e  o f f i c i a l s  in 1959 w a s  n o t  c o n t e m p l a t e d  b y  a n y o n e  p r i o r  

to the p a s s a g e  of  the S t a t e h o o d  Act. T h e  h i s t o r y  o f  the 

6(i) p r o v i s i o n ,  the S c h o o l  L a n d s  Act, the c o m m i t t e e  r eports, 

a n d  the e x p r e s s e d  p u r p o s e s  o f  che p r o v i s i o n s  lead us to che 

c o n c l u s i o n  that che l e a s i n g  r e q u i r e m e n t  a p p l i e s  co all 

m i n e r a l  lands, w h e t h e r  o r  n o t  the s t a t e  has p r e v i o u s l y  

d i s p o s e d  of  che s u r f a c e  i n t a r e s t .



2. " M i n e r a l  lands" as u s e d  in 6(i) means

all 6(a) a n d  (b) lands v a l u a b l e  for m i n e r a l s ,

no m a t t e r  w h e n  the m i n e r a l  c h a r a c t e r

m a y  b e c o m e  k n o w n

In our opinion, a c l o s e r  q u e s t i o n  is w h e t h e r  the

t e r m  " m i n e r a l  lands" in 6(i) r e s t r i c t s  the l e a s i n g  and

m i n e r a l  r e s e r v a t i o n  p r o v i s i o n s  to o n l y  certain, but not all,

6(a) a n d  6(b) lands. 6(i) states in part:

A l l  grants ma.de or c o n f i r m e d  u n d e r  this 
Ac t  s hall i n c lude m i n e r a l  deposits.
The grants of m i n e r a l  lands to the
S t a t e  o f  A l a s k a  u n d e r  s u b s e c t i o n s  (a)
a n d  (b) o f  this s e c t i o n  are ma d e  up o n
the e x p r e s s  c o n d i t i o n  that [the m i n e r a l s
be reserved] . . . .  M i n e r a l  deposits
in s u c h  lands shall be subj e c t  to lease . . . .

A l t h o u g h  state a d m i n i s t r a t o r s  n e v e r  to o k  this position, an

a r g u m e n t  c ould be m a d e  that the 6(i) r e s t r i c t i o n  applies

o n l y  to " m i n e r a l  lands" as that t e r m  was a p p l i e d  by case law

to p r e - 1 9 2 7  la n d  transfers; namely, la n d  w h i c h  was k n o w n  or

e x p e c t e d  to c o n t a i n  m i n e r a l s  at the time o f  transfer. If

this q u e s t i o n  was b e i n g  a n s w e r e d  for F e d e r a l / S t a t e  transfers

in 1926, u n d e r  the case law at that time, w e  w o u l d  be of the

o p i n i o n  that that i n t e r p r e t a t i o n  of " m i n e r a l  lands" w o u l d  be

appropriate.

But in the c o n t e x t  of the S c h o o l  Lands Act and the 

S t a t e h o o d  Act, we b e l i e v e  that the leas i n g  requirement, and 

the r e q u i r e m e n t  that mi n e r a l s  be r e s e r v e d  in any s a l e , 

ap p lies to 6(a) a n d  6(b) lands w h e t h e r  or not they are k nown 

or b e l i e v e d  to c o n t a i n  m i n e r a l s  at the time of their transfer 

to the state.
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U n d e r  the c a s e  l a w  a p p l i c a b l e  to s t a t e h o o d  grants

e n a c t e d  b e f o r e  the S c h o o l  L a n d s  Act, " m i n e r a l  la n d s "  m e a n t

la nds th a t  w e r e  k n o w n  o r  b e l i e v e d  to be v a l u a b l e  at the ti m e

t h a t  the s t a t e  h a d  p e r f o r m e d  a l l  a c t i o n s  r e q u i r e d  for it to

be e n t i t l e d  to the s t a t u t o r y  grant. T h i s  a p p l i c a t i o n  is a

j u d i c i a l  r u l e  f o r e c l o s i n g  i n quiry, a n d  is b a s e d  u p o n

c o n g r e s s i o n a l  i n t e n t  a n d  the d e s i r e  to a v o i d  i n e q u i t a b l e

a n d  u n f o r e s e e a b l e  t i t l e  d i s p u t e s .  T h e  r u l e  w a s  e x p l a i n e d  in

W y o m i n g  v. U n i t e d  S t a t e s , s u n r a ;

[The g r a n t e e s  w e r e  not] at l i b e r t y  
to s e l e c t  lands w h i c h  w e r e  t h e n  k n o w n  
to c o n t a i n  m i n e r a l s .  C o n g r e s s  d i d  not 
i n t e n d  to g r a n t  a n y  m i n e s  or m i n e r a l  lands 
. . . .  W e  say " l a n d s  t h e n  k n o w n  to c o n t a i n  
m i n e r a l , "  for it c a n n o t  be that C o n g r e s s  
i n t e n d e d  th a t  the g r a n t  s h o u l d  be r e n d e r e d  
n u g a t o r y  b y  a n y  f u t u r e  d i s c o v e r i e s  of 
m i n e r a l .  . . . T h e  t i t l e  was then to pass, 
a n d  it w o u l d  be an i n s u l t  to che g o o d  
f a i t h  of  C o n g r e s s  to s u p p o s e  chat it 
d i d  n o t  i n t e n d  th a t  the title, w h e n  it 
p a s s e d ,  s h o u l d  pa s s  a b s o l u t e l y ,  a n d  not 
c o n t i g e n t l y  u p o n  s u b s e q u e n t  d i s c o v e r i e s .
T h i s  is in a c c o r d  w i t h  che g e n e r a l  rule 
as to the t r a n s f e r  of t i t l e  co che p u b l i c  
lands of  the U n i t e d  States. In c a s e s  of 
h o m e s t e a d ,  p r e e m p t i o n ,  or  town sice 
e n t r i e s , the l a w  e x c l u d e s  m i n e r a l  l a n d s , 
b u t  it was n e v e r  d o u b t e d  chat che title, 
o n c e  p a s s e d ,  w a s  free f r o m  all c o n d i t i o n s  
o f  s u b s e q u e n t  d i s c o v e r i e s  of m i n e r a l .

255 U . S . a t  i99. ( Q u o t i n g  f r o m  S h a w  y. K e l l o g , 170 U.S.

312, 3 3 2 - 3 3 3  (1898)) T h e  c o u r t  w e n t  on co d e s c r i b e  h o w  this

g e n e r a l  rule a p p l i e d  to s t a t e  s e l e c t i o n s  p r i o r  to the S c h o o l



T h e  L a n d  D e p a r t m e n t  u n i f o r m l y  has 
r u l e d  that the ? ;ates a c q u i r e  a v e s t e d  
r i g h t  in a l l  s c h o o l  s ections in 
p l a c e  w h i c h  are not o t h e r w i s e  a p­
propr i a t e d ,  and n o t  k n o w n  to be 
m i neral, at the time they arr i d e n t i­
fie d  b y  the survey, ---  or at the date
o f  the grant, w h e r e  the s u r v e y  p r e­
cedes it, ---  r e g a r d l e s s  of w h e n  the
m a t t e r  b e c o m e s  a s u b j e c t  of i n q u i r y  
a n d  decision, a n d  that this right 
is n o t  d e f e a t e d  or a f f e c t e d  b y  a s u b­
sequent m i n e r a l  discovery.

255 U.S. at 500.

T h i s  ru l e  p r e v e n t s  i n q u i r y  into w h e t h e r  the land 

was k n o w n  to be  m i n e r a l  in n a t u r e  a f t e r  a c e r t a i n  date. The 

pu r p o s e  of this rule w a s  to p r e v e n t  the g r a n t o r  f r o m  s u b s e­

que n t l y  a t t e m p t i n g  to r e c o v e r  lands w h i c h  w e r e  thought to be 

u n c o n d i t i o n a l l y  tra n s f e r r e d .  It also was a p p l i e d  only w h e r e  

the land w h i c h  was t r a n s f e r r e d  was not k n o w n  to be m i n e r a l  

in c h a r a c t e r  at the time o f  the transfer.

But w e  q u e s t i o n  w h e t h e r  the rule is a p p l i c a b l e  

w h e r e  the tra n s f e r  of t i t l e  does not d e p e n d  up o n  a d i s t i n c t i o n  

b e t w e e n  m i n e r a l  a n d  n o n - m i n e r a l  land, w h e r e  the rule is not 

n e c e s s a r y  in. o r d e r  for t i tle to be u n a f f e c t e d  by sub s e q u e n t  

d i s c o v e r y  of minerals, a n d  w h e r e  the i n q u i r y  w o u l d  be 

m e a n i n g l e s s  in terms of the q u e s t i o n  o f  o w n e r s h i p  b e t w e e n  tne 

federal g o v e r n m e n t  and the state. Instead, the: p u r p o s e  of 

d e t e r m i n i n g  the m i n e r a l  n a t u r e  of the land is e n t i r e l y  

d i f f e r e n t  u n d e r  the 6(i) p r o v i s i o n  ---  it is to d e t e r m i n e  h o w
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the s t a t e  m a y  deal w i t h  its r e s o u r c s e  in a d i s p o s a l  of the 

p r o p e r t y  after t i t l e  has p a s s e d  f r o m  the f e d e r a l  g o v e r n m e n t  

to the state. T h e  p u r p o s e  o f  the r e s t r i c t i o n  w a s  to p r o m o t e  

s t a t e  c o n t r o l  o v e r  the m i n e r a l  d e p o s i t s ,  n o t  to f o r e c l o s e  

s t a t e  o w n e r s h i p .

I n  a d d i t i o n  the r u l e  w a s  b a s e d ,  in part, on  the 

r a t i o n a l e  t h a t  C o n g r e s s  c o u l d  n o t  h a v e  i n t e n d e d  that title 

be t r a n s f e r r e d  u p o n  the c o n d i t i o n  th a t  t h e r e  w o u l d  be no 

s u b s e q u e n t  d i s c o v e r y  o f  m i n e r a l s .  B u t  the S c h o o l  L a n d s  Act 

and the o(i) grant, in part, w e r e  m e a n t  to e l i m i n a t e  the 

p r o b l e m s  c a u s e d  b y  d i s t i n g u i s h i n g  b e t w e e n  lands k n o w n  to be 

v a l u a b l e  for m i n e r a l s  a n d  o t h e r  lands. T h e s e  p r o b l e m s  w e r e  

s o l v e d  b y  g r a n t i n g  the m i n e r a l  i n t e r e s t  to the states. T h e r e  

is no reason, a n d  w e  co n o t  ..elieve that C o n g r e s s  intended, 

to a p p l y  the r u l e  to r e s t r i c t i o n s  o n  the s t a t e ' s  s u b s e q u e n t  

h a n d l i n g  of the land. To i m p o s e  the r u l e  w o u l d  s h i f t  the 

v e r y  p r o b l e m  the l e g i s l a t i o n  w a s  i n t e n d e d  to s o l v e  f r o m  che 

p o i n t  of  f e d e r a l / s t a t e  t r a n s f e r  co che s t a t e / t h i r d  p a r t y  

t rans f e r .  F o r  if che r u l e  w e r e  to apply, t h e n  a t h ird 

p a r t y ' s  t i t l e  w o u l d  be c h a l l e n g a b l e  at any time o n  che basis 

that the l a n d  was known' to be m i n e r a l  at che time of t r a n s f e r  

f r o m  che e d e r a l  g o v e r n m e n t  to che scate.



W e  see n o  reason, a n d  do n o t  b e l i e v e  C ongress 

intended, to a p p l y  the r u l e  r e s t r i c t i n g  the a p p l i c a t i o n  of 

the t e r m  " m i n e r a l  lands" in a t o t a l l y  d i f f e r e n t  c o n t e x t  and 

in a m a n i e r  that w o u l d  c r e a t e  the v e r y  p r o b l e m s  the l e g i s­

la t i o n  that the p a r e n t  o f  the 6(i) p r o v i s i o n  (the School 

L a n d  Act) w a s  s u p p o s e d  to prevent. A  s i m i l a r l y  n a r r o w  

a p p l i c a t i o n  o f  the t e r m  " m i n e r a l  la n d s "  was d e l e t e d  fr o m  

e a r l i e r  v e r s i o n s  of the S t a t e h o o d  A c t  at the r e q u e s t  of 

t e r r i t o r i a l  o f f i c i a l s  ( a l t h o u g h  for a r g u a b l y  d i f f e r e n t  

r e a s o n ) , a n d  w e  are of the o p i n i o n  that it s h o u l d  not be 

implied. */

*/ As was stated, w e  do b e l i e v e  that the q u e s t i o n  is close 
a n d  t h a t  a l e g i m a t e  a n d  r e a s o n a b l e  a r g u m e n t  can be m a d e  to 
the contrary. In fact, the s tate h a s  a r g u e d  the above 
d e f i n i t i o n  of  " m i n e r a l  lands" in a p r i o r  case. See B rief of 
A p p e l l a n t  S t a t e  o f  A l a s k a  in S t a t e  v. Lewis, S u p r e m e  Court 
No*. 3039 at 4 0-46 (filed A u g u s t  16, 1976). The S u p r e m e  
Court d i d  n o t  r e a c h  the i s sue in its decision. State v.
Lex-;is, 559 P . 2d 630 (Alaska 1977) 'appeal dismissed, 532 
U.S. 901 (1977). In a d d i t i o n  to the a r g u m e n t s  p r e s e n t e d  
therein, a d d i t i o n a l  s u p p o r t  can be g l e a n e d  f r o m  Senate 
R e p o r t  1163, 85th Congress, 1st s e s s i o n  (August 29, 1957, 
p a g e ’2) a n d  one of the drafts of Art. VIII, sec. 11 o f  the 
A l a s k a  c o n s t i t u t i o n .  And, the o r i g i n a l  6(i) d r aft also 
i n t e n d e d  that a m i n e r a l / n o n - m i n e r a l  d i s t i n c t i o n  b a s e d  up o n  
k n o w n  c h a r a c t e r  at the time o f  t r a n s f e r  be applied.

But in r e v i e w i n g  the e n t i r e  his t o r y ,  the e x p r e s s e d  
pur p o s e '  of  the legi s l a t i o n ,  a n d  the p u r p o s e  of the rule 
f o r e c l o s i n g  i n q u i r y  into its k n o w n  n a t u r e  a f t e r  transfer, we 
b e l i e v e  that the b e t t e r  v i e w  is the one e x p l a i n e d  in the 
t e x t .



B. T H E  L E A S I N G  S Y S T E M  S E T  F O R T H  IN AS  3 8 . 0 5 . 1 8 5  
- 280 IS C O N S T I T U T I O N  L  A N D  A P P L I E S  T O  A L L  
6(a) A N D  6(b) L A N D S

S e c t i o n  6(i) l e f t  the c h o i c e  o f  a l e a s i n g  s y s t e m  

to t h e  s t a t e  l e g i s l a t u r e .  As Mr. S l a u g h t e r  of  the D e p a r t­

me n t  o f  the I n t e r i o r  stated,

T h e  A l a s k a  l e g i s l a t u r e  is left . . . 
w i t h  the u n t r a m m e l l e d  r i g h t  to f r a m e  its 
o w n  m i n e r a l  l e a s i n g  laws; it can, if it 
so c h o o s e s ,  e s t a b l i s h  p r i o r i t i e s  that w i l l  
t e n d  to k e e p  the s u r f a c e  a n d  m i n e r a l  
r i g h t  in the s a m e  h a n d s  a n d  can, in 
g e neral, fit the p r o v i s i o n s  of its 
m i n e r a l  l e a s i n g  s y s t e m  to w h a t e v e r  m a y  
be its c o n c e p t  of  the p u b l i c  i n t e r e s t .

S l a u g h t e r  m e m o r a n d u m ,  s u o r a , at 1C.

A c q u i s i t i o n  a n d  r e t e n t i o n  o f  m i n e r a l  r i g h t s  in 

A l a s k a  l a n d s  are g o v e r n e d  b y  the A l a s k a  L a n d  Act at AS 

3 3 . 0 5 . 1 8 5  - 280. T h e s e  s t a t u t e s  a p p l y  to r i g h t s  in " l o c a t -  

a b l e  m i n e r a l s " ,  or, m o r e  s p e c i f i c a l l y ,  " m i n e r a l s  w h i c h  on 

J a n u a r y  3, 1959, w e r e  s u b j e c t  to l o c a t i o n  u n d e r  the m i n i n g  

lars of the U n i t e d  S t a t e s . "  T h e s e  m i n e r a l s  i n c l u d e  m e t a l  

ores (gold, silver, and the like), a n d  h i g h - v a l u e  n o n -  

m e t a l l i c  m i n e r a l s  s u c h  as a s b e s t o s ,  h i g h  p u r i t y  l i m e s t o n e s ,  

b u i l d i n g  stone, m a g n e s i t e ,  a n d  s i l i c a  sand. T h e s e  are to be 

d i s t i n g u i s h e d  f r o m  w h a t  are t r a d i t i o n a l l y  t e r m e d  " l e a s a b l e  

m i n e r a l s , "  w h i c h  i n c l u d e  oil, n a t u r a l  gas, oil shale, a s­

phalt, b i t u m e n ,  coal, p h o s p a t e ,  sodium, p o t a s s i u m ,  and, by 

s t a t e  s t atute, sulfur. W h e t h e r  or n o t  f o u n d  o n  6(a) o r  6(b) 

lands, t h e s e  " l e a s a b l e "  m i n e r a l s  can o n l y  be a c q u i r e d  by 

lease. AS “3.0 5 . 1 3 5 - 1 8 1 .
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For "locatable" minerals, the statutes set up two 

basic methods, to acquire the right to extract and sell the 

minerals, each of which applies to different categories of 

state lands. One method is the staking of a mining claim 

under AS 38.05.195. That statute provides for claim-staking 

on lands open to mineral.location and rights are acquired 

simply by a valid discovery, location, and filing.. Once a 

proper filing has been made, and so long as there is compliance 

with the annual requirements of labor or improvements, the 

locator immediately gains "the exclusive right of possession 

and extraction of all minerals lying within the boundaries 

of his claim." AS 38.05.195.

Another method is to acquire a lease under 

AS 38.05.205. A valid mining claim on lands open to claim- 

staking must ba converted to a lease, upon request of the 

locator. AS 38.05.205(c‘.. On lands which are not open to 

claim-staking, an applicant must still discover, locate and 

file. On these lands, however, a valid filing only "initiates 

prior rights." After the director is notified, he must send 

the locator an application for s. lease, which must then be 

filed- by the claimant within 90 days. Only after executing 

the lease does '.he mineral lessee have "exclusive rights of



possession and extraction of all minerals . . . lying within

the boundaries of his lease." AS 38.05.205(a). 3ut prior

to che issuance of a lease, "minerals may not be mined and

marketed or used . . . except for a limited amount necessary

for sampling or testing." AS 38.05.205(a). The law also provides for

certain terms and conditions to be included in a mineral

lease. AS 38.05.205.

The next question is, co what lands do each of 

these methods apply. AS 38.05.1b5(a) states that "the 

director, with the approval of che commissioner, shall 

determine those lands from which mineral deposits may be 

mined only under lease and . . . chose lands which shall be 

closed to mining." This authority must be read in conjunction 

with the strictures of 6 (i) of the Statehood Act: namely,

that mineral deposits in 6(a) and 6(b) lands may only be 

mined pursuant to a lee.se. Thus, for 6(a) or 6(b) lands, 

che director's only option is to allow mining by Lease or to 

close chose lands to mining.

The director's discretion under AS 33.15.185(a) is 

further limited by AS 38.05.250, which provides that mineral 

deposits in tide or submerged lands may be prospected for by 

permit and extracted pursuant co a competitive or non­

competitive lease. Other lands, pursuant to AS 33.05.135(a), 

may either be closed to mining, mined by lease only or mined


