se 1 as - N8 as °V olH t

7/ nn 7nr | | >0 | Q'titt + NA ¢t t tkti.t an Irvinew to0TC "0 rT WXTQWTW




WRITTEN COMMENTS
OF THE
ALASKA OIL AND GAS ASSOCIATION
ON
UNIFORM PROCEDURES REGULATIONS

On February 6, 1981 the Alaska 0il and Gas Association

presented comments on the Proposed Uniform Procedures Regulations
at the public hearing held in Anchorage. A copy of that
testimony 1is attached for your reference.

We would like to take this opportunity to submit additional
written comments on the proposed procedures.

As stated 1in our previous testimony, the Alaska Oil and Gas
Association feels a substantial re-write of the proposed
regulations is necessary if the State 1is to achieve the four
goals set out in the Executive Summary accompanying the
regulations. As proposed, the regulations alleviate many
existing problems; however new, more complex requirements
are created that do not presently exist.

We note that the Legislature has under consideration legislation
pertaining to the permitting process. If the proposed
regulations are adopted, the possibility exists that the
regulations will conflict with any legislation that 1is

passed. To avoid the possibility of an unnecessary conflict,
adoption of the proposed regulations should be deferred

until the Legislature has acted.

We have the following additional comments on specific portions
of the proposed regulations.

22. AAC 10.050 Oral Public Hearings

In our earlier detailed comments we suggested changes to
this section to reflect our recommendation that public
hearings on Class | permits should be held only 1if required
by statute. Upon reflection, we believe a "cleaner"™ way to
reflect this intent would be as follows:

Change (a) to read: (a) An oral public hearing on a Cla 3s 1
permit application will be held if required by statute.

Create a new (b) to read: (b) An oral public hearing on a
Class 1l permit application will be held if:

(1) required by statute; or....

The remainder of the section would require renumbering.



In the existing section (b)(1)- which would become (c)(1)- delete:
"or, for Class I permit, likely".

In the existing section (c)- which v;>uld become (d)- change
the reference to section (a) (2) to ip] [=™

11 AAC 10.500(c)

Delete this section. The regulation appears to allow an
agency to reverse a prior consistency determination. To the
extent that the original consistency determination had been
relied upon by an operator, a subsequent reversal of that
determination would be unlawful. Moreover, subsection (c)

is in conflict with (b) which provides that "...a consistency
determination on a more specific consequential activity is
bound by those decisions, findings and conclusions actually
made at prior, less specific decision-making stages."” It is
not at all clear how an agency 1is bound by 1its prior determination
if that determination can be reversed.

Articles 6, 7 and 8 Aooeals

In our comments made at the hearing we recommended the
deletion of the lengthy appeals procedure provided for 1in

the regulations. The permitting process 1is vital to our
industry and it is imperative thatlpermit issues bt> resolved
at an early date. In place of ARTICLES 6% 7, and 8, we

recommend the following:
ARTICLE 6. APPEALS
22 AAC 10.600 Review by the Commissioner

An agency®"s final decision issued pursuant to this chapter
nay be reviewed by the Commissioner of the 1issuing agency at

the request of the applicant. The request must be filed
with the Commissioner within thirty (30) days of the applicant’s
receipt of the decision. The Commissioner shall 1issue a

decision within ten (10) days of the Department®"s receipt of
the request, unless the applicant has requested a nearing de
novo, in which case such hearing shall be held within thirty
(30) days of the Department®s receipt of the request, and

the Commissioner®™s decision shall be rendered within thirty
(30) days of the conclusion of the hearing. Unless the

agency decision is confirmed in its entirety, the Commissioner
shall 1issue a written decision setting forth his findings

and conclusions in full.

22 AAC 10.610 Review by the Superior Court
(a) Judicial review by the Superior Court of a final decision

issued by a state agency pursuant to this chapter or of a
decision of the Commissioner 1issued pursuant to sec. 600 may



be had by filing a notice of appeal 1in the Superior Court 1in
accordance with the applicable rules of appellate procedure.
The riyht to appeal 1is not affected by the failure to seek
reconsideration or further review pursuant to sec. 600.

Thank you for the opportunity to comment.



COMMENTS BY ARCO ALASKA, INC.
ON UNIFORM PROCEDURES FOR PERMITS,
CONSISTENCY DETERMINATIONS AND APPEALS

INTRODUCTION

ARCO Alaska, 1Inc., (Ar.CO) is a wholly owned subsidiary
of Atlantic Richfield Company. We appreciate the opportun-
ity to present these written comments to the Departments
of Natural Resources, Environmental Conservation, and Risb
and Game; the Alaska Coastal Policy Council, and Boards of
Fisheries and Game. ARCO supports any efforts to modify
and streamline the regulatory process to respond to the
needs of the regulated community. Streamlining the regu-
latory proces hould mean the elimination of duplicative
and unnecessary requirements and procedures which provide
no benefits either to the regulated community or to the
general public.

The agencies and drafters should be complimented on the
attempt to draft uniform procedures and implement a systenm
which defines the rights of an applicant and the general pub—
lic in the- permitting process; however, upon review of the
proposed regulations, it is apparent that in many cases the
proposed regulatory procedures do not accomplish these goals.
Regulatory reform, by 1its nature, should not create an addi —
tional bureaucratic structure which 1is not responsive to the
applicant, and does not provide a more simplified process of

permitting.
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The following 1is a list of specific comments on the
various sections of the quform Regulatory Procedures and
the Appeals Provisions. These suggested modifications will
provide a more streamlined system 1if these procedures are
adopted.

1. 22 AAC 10.020(3). This section which allows the
commissioner to extend the permit deadline where the agency
mand the applicant mutually agree should be deleted. The
commissioner would already be empowered, . under 22 AAC
10.020U/ to extend the permit deadline when substantially
complex 1issues are 1involved. This additional eopportunity
to extend permit deadlines invites abu”e; an applicant would
feel compelled to agree to any extension vrequested by an
agency rather than ris.; an unfavorable decision on the per —
mit. %

2. 22 AAC 10.030(a). For a Class 1l permit appli—
cation, if an agency requests additional 1informatiou, this
request should be made within fifteen (15) days of receipt
of the application, vrather than the thirty days set forth
in the proposed regulations. A thirty-day period to return
the permit application is almost half the permitting period.
IT additional information 1is required, it should be trans-—
mitted to the permit applicant as quickly as possible. This
will enable a petmit applicant to supply the information
which 1is necessary to the permitting %rocess and still
allow the agency sufficient time to review the permit

application. -
* t



J. 22 AAC 10.030(a) - A deciding agency should not
be able to toll the permitting per?od where the informa-
tion requested of the .permit applicant 1is atypical from
that normally requested. If che permit applicant fails to
supply information normally submitted for a permit of that
nature, then the time period should be tolled until the
information 1is received.

4. 22 AAC 10.040. Any duly authorized representative
ofa corporation should be authorized to sign the permit ap—
plication on behalf of the corporation. Often the party re—
sponsible for the overall management of the project or 1its
operation 1is in another Jlocation or not available to sign
the appl.cation form.i

5. 22 AAC 10.050. Since Class 1 permits will re—
quire the least amount of time for both the applicant a; d
the agency, an oral public hearing should be hold on a
Class I permit only when required by statute.

G. 22 AAC 10.085. Memoranda of Understanding with
federal agencies may be necessary to implement procedures for
interaction between the state agency and the federal agency;
however, no Memorandum of Understanding should extend the
time provisions or obligations set forth 1in these regula-—
tions. One of the purposes of 1 Lform regulatory procedures
is to design a uniform system which Wi[] not‘be deviated
from by a Memorandum with _._«other agency.

7. 22 AAC 10.130(b). A commenting agency should

never recommend denial of a permit application to a deciding



agency. The commenting agency 1is requested to respond by
the deciding agency to a permit application. The commenting
agency has neither the whole record before 1it, nor all the
evidence on whether to grant or to deny a Permit application.
The commenting agency may recommend inclusion of terms and
conditions on the permit. The deciding agency®s obligations
are to review all of the factors and determine whether the
project, as proposed by the applicant, should be approved.

8. 22 AAC 10.150. When the employee prepares a sum-—
mary of an ex parte oral communication with an applicant,
a copy of this summary shou."d be transmitted to the applicant.

9. 22 AAC 10.160 (3). The deciding agency"s final
decision should address the factual and judgmental basis for
rejecting a commenting agency"s recommendations. However,
the deciding agency should only be required to summarize
the comments submitted at a public hearing and the agency”™s
action or determination concerning the comments. To require
the deciding agency to individually state and vrespond to
the factual and judgmental basis for rejecting a "signifi—
cant and- material recommendation" is overly burdensome.
Adequate reasoning for the deciding agency"s decision will
provide sufficient vresponse to questions presented at a
public hearing.

. 10. 22 AAC 10.920(7) - Great Weight]. This definition
should be changed so that "great weight” does not mean defer —

ence to the commenting agency. This definition, when used!



in conjunction with the commenting agency'a right to recom-—
mend denial of a permit application, would eliminate the
authority of the deciding %gency to grant an application
which may hj in the best interests of the state, but which
has been recommended for denial by another agency. The
addition of serious consideration or similar language would
provide the assurance that necessary attention 1is given to
comments of resource agencies.

11. The General Appeals provisions should allow the
applicant the opportunity to directly appeal to the Superior
Court if a permit application 1is denied, or if unreasonable
and unsupportable conditions are attached to the permit.
Since*time can be extremely critical, the applicant should
be able to seek judicial vrelief at the earliest possible
date from a final agency decision.

12. The proposed regulations d not establish a lead
agency concept, or resolve the Dcrviitting problem where
agency comments are made to both a state and federal agency.
As noted in the Executive Summary, (p.- 14) the problem 1is
not easily solved. One method to alleviate part of the
problem is to vrequire the commenting agency to limit the
conditions it requests be imposed on a federal permit to
those imposed on a state permit required for the same or
substantially similar activity. This would eliminate two
sets of differing conditions on similar state/federal per —

mits.



CONCLUSION

The resource agencies and the Department of Law should
be complimented on their effort to set forth a uniform per—
mitting procedure 1in the State. Much of the success of the
uniform regulatory program will be 1in 1its acceptance and
implementation both by the regulatory community and the re—
source agencies. These regulations should be reviewed in
a year to determine whether regulatory vreform has been
successful. The effort expended 1in regu.La or; vreform 1is
by no means complete. The next year will indicate whether
more changes are needed to allow the vresource agency to
provide timely responses to the permit applicants. Every
day"s additional de?ay in permit approval can mean a
substantial 1increase in the <cost of the project. These
costs can be .alleviated through <cooperation between the

regulated community and the resource agencies.

RESPECTFULLY SUBMITTED this 25th day of February,

1981.

Vice President



TESTIMONY OF J. D. BERTINO e

CHEVRON U.S.A. INC.

ON

PROPOSED UNIFORM PROCEDURAL REGULATIONS

FEBRUARY 6, 1981

ANCHORAGE, ALASKA



My name 1is J. D. BERTINO. I represent Chevron
U.S.A. Inc. I would like to express our appreciation to
you for affording Chevron U.S.A. 1Inc. the opportunity to
comment on the proposed Uniform Procedural Regulations.

We hope our comments will be copstructive, both to the
benefit of the State and our indust.y.

Chevron 1is appreciative of any efforts taken by
any agency which tend to facilitate the processing of permits.
Chevron thus welcomes the efforts of the state which are
reflected in the proposed uniform procedures for permits.

It is our understanding that the legislature is
presently considering legislation which generally pertains
to.the permitting process. It appears there is a reasonable
probability that some type of permitting legislation will be
passed 1in this session. It is our recommendation that the
administration defer action on the proposed regulations
until che legislature has acted. In the event the proposed
regulations are adopted, it seems inevitable that these
regulations will conflict with any legislation that is
passed during the present session. This unnecessary conflict
can be avoided by delaying the adoption of any procedural
regulations until the legislature has had an opportunity to ac

However, we submit the following specitic comments
in the event further consideration is given to the adoption

of these regulations at this time.



Sec. 020 provides that the deadline for an agency"s
processing of a permit may be extended for an indefinite
period of time where the agency finds that "substantial
complex issues™ are involved. We believe that any permit
application can be processed within 65 days of the agency”"s
receipt of the application. Accordingly, we recommend that
this portion of Section .020 be deleted. At a minimum, we
would suggest that an outside limit as to the. amount of time
the Commissioner may extend the deadline to be inserted; for
example, 120 days. Moreover, the regulations should be
amended to provide that such certification by a commissioner
could only be made upon a finding that extraordinary circum—
stances warranted such an extension.

v Articles 6, 7 and 8 provide for a lengthy and
cumbersome administrative appeal process. It is Chevron®s
position that any satisfactory permitting process must
provide for immediate access to the superior court following
the agency®s 1initial decision with regard to the permit
application. We believe that the availability of that
option will insure the agency®"s careful scr wuiny of the
application, as well as any suggested stipulations, through—
out the permitting process. In view of the current problems
with the permitting process, we believe i1t essential that
any disputes between the applicant and the agency be presented

to a neutral tribunal at an early date.



. The need for a process which provides for an
immediate appeal to the court system is apparent when the
effect of even a short delay 1in permitting process is con—
sidered. For example, many oil and gas operations are
required to be conducted under very rigid season restrictions.
If a permit is delayed, the lessee may lo:=e a full year of
a lease term.

Often, a lessee finds himself unable to meet his
obligations under the terms of the lease because of a delay
in obtai ling the actual permit or because of conditions 1imposed
under the permitting process which virtually preclude dili—
gent exploration. On one hand, we have the lease administrator
telling us to perform or move on; on the other hand we have
agencies"imposing conditions which make it almost impossible
to meet the very obligations required under the terms of the
lease. We would therefore recommend that Articles 6, 7 and
8 be deleted. Should the applicant desire further agency
review, a motion to reconsider the decision can always be
filed with the department.

We are also concerns®™ with those provisions of the
regulations pertaining to into, agency review. Sec. 130(c)
provides that the deciding agency shall accord "great weight"”
to comments of other resource agencies provi. ".d such comments
are within the commenting agency®s "primary area of expertise™.

On 1its face, that language would appear to require a



deciding agency to defer to a commenting agency®"s recommenda—
tion. This 1is the basic cause of current problems with the
permitting process. The Executive Summary with which we

have been provided by the state has attempted to allay such
fears by arguing that such recommendations are not within

the agency®™s primary area of expertise. Similarly, Attorney
General Condon stated to a Senate Resources Committee work
session on January 27 of this year that it was his view that
the purpose of the language in question was to assure that
comments of the other agencies would be considered. Con —
sistent with that statement, and that of the Executive
Summary, we would suggest that the definition of "great
weight™ be couched in terms of "careful consideration™ rather
than deference.

We also believe that comments of other agencies
should be restricted to the /tanner in which the permitted
activity shall cccur, rather than whether the activity will
be permitted. For example, where a state oil and gas lease
has issued, the lessee has a contractual right to conduct
operations on the state®"s land. Recommendations by commenting
agencies that certain activities should not be allowed, even

though required by the lease, are therefore 1inappropriate.



- As acknowledged by the"Executive Summary, the
proposed regulations do not constrain the degree to which
a state agency may comment upon federal permit applications.
Chevron believes thac it is essential that state comments be
channeled through the same state agency which has state
permitting authority for the activity 1in question. We can
fathom no policy consideration which would allow a state
agency to permit a given activity, and simultaneously allow
another state agency to block that activity through the
federal permitting process. This is particularly true where
the commenting agency was given a full opportunity %o submit
detailed comments and supporting rationale to the deciding
state agency.

—-Contrary to the suggestion of the Executive Summary,
it is submitted that such a procedure would not relegate the
Department of Fish and Game or the Department of Environ—
mental Conservation to a "second class" status. Rather it
would assure that such departments are on equal terms with
the other permitting departments. No department should be
able to block another department®"s intent via a "back-door"
process. The Departments of Fish and Game and Environmental
Conservation would retain their ability to monitor performance
through their own statutory authority.

# :
We will submit further detailed written comments

by February 27. Thank you for this opportunity to comment.



WRITTEN COMMENTS OF "
CHEVRON U.S.A. INC.
= ON UNIFORM PROCEDURES FOR PERMITS,
CONSISTENCY DETERMINATIONS AND APPEALS



22AAC 10.020. DEADLINES Oil PERMIT ISSUANCE.

Subsection (a)(l1) provides for open-ended extension of any pernit deadline if the
Commissioner certifies that the project involves "substantial complex issues”™. We
believe that any permit application can be processed within 65 days of the agency's
receipt of the application. This section undermines the purpose of establishing (

pernit deadlines. Therefore, we recommend that (u)(l) be deleted.

Alternatively, an outside limit should be established so that a deadline cannot be
extended for an indefinite period of time. We suggest a maximum extension of 60
days be established. Therefore, the maximum time for processing a class | pernmit
cannot exceed 90 days. The maximum time for processing a class Il permit cannot

exceed 125 days.

Subsection (a)(U) provides that a deadline may be extended where the deciding agency
is processing tle application Jointly with the federal agsncy pursuant to a memorandum
of understanding. We suggest that this section be deleted. Existing memoranda of

understanding should be revised to reflect deadlines established in these regulations.

22AAC 10.030. ADDITIONAL INFORMATION.

This section establishes two time periods during which an agency can request additional
information. Upon receipt of an application for either a class 1 or class Il pernit
the agency should immediately assess whether additional information is necessary 1in
order to process the permit. Assessment.should not require more time for clasd 11
permits than for clors | permits. Therefore, we propose that a 15 day period be

established for both classes of permits.



i1
22AAC 10.0h0. SIGNING OF APPLICATIONS.

Subsection (1) provides that, in the case of corporations, a representative responsible
for the "overall management of the project or operation”™ sign the application. This
requirement does not reflect the realities of corporate business transactions in
Alaska. Many times the person responsible for the overall management of the project

or operation does not work in Alaska and has delegated permitting responsibilities to
those who do. Any duly authorized employee of the corporation should be allowed to
sign applications. This is consistent with Subsection (U) which allows for any duly

authorized employee of a" governmental agency to sign applications,

22AAC 10.050. ORAL PUBLIC HEARINGS.

This section creates new and complex requirements for public notice and hearings.

These procedures complicate, rather than expedite the permitting process. They are
inconsistent with the goal of regulatory reform and will provide a vehicle for

attacking decisions made pursuant to these regulations. We propose that public hearings

be limited to those required by statute.

22AAC 10.130. INTERAGENCY REVIEW.

This section provides that the deciding agency accord "great weight" to the comments

of other resource agencies which meet certain qualifications. As defined in 22AAC
10.920 Subsection (7). "great weight” means deference, unless the assertion is contrary
to the weight of fact or opinion in the administrative record. To the extent that
certain matters have been statutorily defined as matters of national concern, this
requirement may be unlawful. IT a deciding agency must defer to the comments of a
local agency pursuant to .130(c), the deciding agency may be unlawfully delegating its

decision-making functions.



As applied to Coastal Management Consistency Determinations, this would clearly

conflict with the mandate of the Coastal Zone Management Act (CZMA). Section UG.MO.
020(7) of CZMA states "the Alaska Coastal Management program shall be consistent

with recognition of the need for a continuing supply of energy to meet the require—
ments of this State and the contribution of a share of the State®s resources to meet
national needs.” To the extent that these regulations conflict with this mandate by
requiring deciding agencies to accord "great weight” or deference to the comments of

other resource agencies, they are invalid.

Section .570(b) states that "resource agency"™ includes coastal resource districts.
Thus, the regulations establish a procedure for promoting the concerns of local
districts over state or national concerns. We caution the State not tc adopt

«

regulations which may require the unlawful delegation of decision making functions to

local coastal resources.

22AAC 10.500 ET SEQ. COASTAL MAIIAG2MELIT CONSISTENCY DETERMINATION"S.

The procedures established in Article 5 do not expedite coastal management consistency
determinations. The requirement that a deciding agency accord "great weight” to the
comments of other resource agencies, and defer to the agency with "primary expertise"”
if no balancing or competing factors are involved, further complicates an already

complex process.

Although the goal of this section appears to be limiting the Coastal Management
Consistency Determinations to a one time occurrence, subsections Ib) and (¢) of .500
defeat this goal. .500(c) provides that an agency may reappraise it3wprior deter —
mination on the basis of new nformation not available at the prior stage if a more

specific consequential activity is being permitted. Subsection (c) undermines the
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purpose of subsection (b). The last sentence in subsection 1Ib) states "the scope of

any consistency determinations on a more specific activity is limited by the scope

of the more specific permit proceeding™. This is directly contradicted by subsection
(c) which authorizes a reappraisal of prior ceterminatjLOns. Accordingly, we suggest

that subsection 1i°C) be deleted.

We oppose the requirement that two consistency determinations be made when certain
other activities are undertaken. There is no basis for establishing a more complex
procedure for consistency determinations arising from "other activities”, therefore,
ve suggest that subsections (a) and (b) of .550 be deleted. The title should be

changed to refer to those activities which do not require consistency determinations.

ARTICLES 6, T and*8. APPEALS. 22AAC 10.600. .TOO, .600 ET SEQ.

Articles 6, 7 and 8 provide for a lengthy and cumbersome administrative appeal process.
In order to establish"a satisfactory permitting process, immediate access to the
Superior Court must follow an agency®s initial decision with regard to the pernmit
application. The availability of thisoption will insure not only the agency"s

careful scrutiny of the application as well as any suggested stipulations, but the
applicant® careful preparation of the application and diligent followup work. In
addition, immediate access to Superior Court will greatly shorten the delay that is

inherent in the appeal procedure established in these regulations.

Delay 1is critical when considering the lessees obligation to diligently explore and
develop his lease or possibly loose it. Often, a lessee may find himself unable to
meet obligations under the terns of the lease because of a delay in obtaining a required

permit or because of conditions imposed under the permitting process which precludes

t
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diligent exploration and development, and therefore must be appealed. Immediate
access to Judicial review is the only method for resolving the conflict between the
lease administrator, who compels diligent exploration and development and the various
agencies who may compose conditions which impede the very obligations required by

the terns of the lease.

In order to resolve this, we recommend that Art-"cles 6, d 8 be deleted. In their
place we suggest the following sections be included in thw. egulations:
"REVIEW BY THE COMMISSIONER. An agency"s final decision issued pursuant to
AS UU.62.632 may be reviewed by the commissioner for the issuing agency at
the request of the applicant. The request must be filed with the comi_j.ssioner
within thirty (30) days of the applicant®s receipt of the decision. The
commissioner*shall issue a decision within ten (10) days of the department®s
receipt of the request, unless the applicant has requested a hearing de novo,
in which case such hearing shall be held within thirty (30} days of the
department®s receipt of the request, and the commissioner®s decision shall be
rendered within thirty (30) days of the conclusion of the hearing. Unless the
— agency decision is confirmed in its entirety, the commissioner shall issue a

, written decision setting forth his findings and conclusions in full.

REVIEW BY THE SUPERIOR COURT, (a) Judicial review by the Superior Court of

a final decision issued by a state agency pursuant to AS UU.62.632 or dU.62.63%
or of a decision of the comnissione*" issued pursuant to AS UU.62.635» may be

had by filing a notice of appeal in the Superior Court in accordance with the
applicable ruled of appellate procedure. The right to appeal is not affected

.by the failure to seek reconsideration or further review pursuant to AS UU.62.635.
The review shall be governed by the provisions of AS UU.62.560(b)—(e) and

AS Uu.62.570.



(b) On an appeal by the applicant to the Superior Court, the agency which
issued the final decision has the burden of proving that the decision is

in accordance with AS UU.62.632 ar.d UU. . 63U.

(c) An appeal taken under this section has preference on the calendar of
civil ections before the court and shall be docided without unnecessary

delay."

Additional Comments: ,

1. Comments of Other Agencies:
Comments of other agencies should be restricted to the earner in which the
permitted activity may occur rather than whether the activity will be allowed to
occur at all. Once the State issues an oil and gas lease, the lessee obtains the
contractual right to conduct operations on the State®"s land. Recccrceiidations
by commenting agencies that certain activities- should not be allowed, even thougn
they are specifically authorized by the lease, are therefore inappropriate ar.u
should not be considered. The concerns of commenting agencies receive extensive
analysis prior to the State®s decision to lease. Once the State decides to
schedule an oil and gas ease sale, commenting agencies should not be allowed to

undermine this decision by recommending that the activity not be allowed.

2. State Agency Comments on Federal Permit Applications.
Proposed regulations do not constrain the degree to which a state agency may
influence the approval of federal permit applications which are required to
conduct the same or similar activities permitted by State agencies. State comments
must be channeled through the same State agency who has the State permitting

authority for the activity in question. There 1is no valid policy consideration



which would allow a State agency to permit a given activity and simultaneously
allow another State agency to block that activity through the Federal permitting
process. This is particularly true when the commenting agency was given a full
opportunity ”“o submit detailed comments and supporting rationale to the deciding
State agency and then proceeds to require that conflicting conditions be imposed
on the same activity uhrough the federal permitting process. In order to avoid
this problem, the regulations should assure that no department is able to block

another departments decision via a "back-door™ process.

Automatic Approval of Permit Applications.

Conspicuously absent from the proposed regulations is a provision regarding enforc
ment of the time limits established. In spite of statements by the Department of
Law in the Kxecutive Summary, many states, including California, have provided

for automatic approval cf some permit applications if no action is taken within
the applicable time period. We strongly urge the Department of Law to include

a section calling for automatic approval of permit applications in this circum—
stance. Unless permitting agencies face some penalties these regulations will

provide little impetus ror compliance.



*EJ*O N COMPANY U.SA.

1800 AVENUE Of THF. STAIli + LOS ANGCLE!. CALIFORNIA 90C67
law department February 25, 1981
Re: Uniform Procedures for

Permits, Consistency
Determinations and Appeals

Mr. Jonathan K. Tillinghast.
Special Assistant Attorney General
Alaska Department of Law

Pouch =

Juneau, Alaska 99811

Dear Mr. Tillinghast:

We are pleased to have this opportunity to address some
areas of concern which may not have been fully discussed in
AOGA"s <comments on the <captioned regulation proposals
We will 1limit these <comments to those sections of the
proposed regulations which affect coastal management con-—
sistency determinations.

First, we join many others 1in expressing our belief that the
proposed regulations reflect Governor Hammond®"s stated
desire to expedite and streamline this State®s <coastal
management decision-making process as it pertains to consis—
tency determinations. However, for some of the reasons
expressed herein, these regulations offer the potential for
abuses which may result 1in uncertainty, deJdays, and the
possibility for challenge of consistency determinations once
they are issued. Some of our more serious concerns are as
follows:

22 AAC 10.020(a)(1): This section allows an exten—
sion of the deadline for making an agency decision if
the commissioner of the agency certifies thft the
project for which the permit 1is sought 1involves
substantial complex issues requiring additional time

for review. This open-ended grant of discretion
wou d all aw all OCS applications to be deemed complex
and the deadline for decision to be extended. We do

not believe that such a possibility for delay was
intended by the drafters of these regulations, nor 1is
it supported by the intent of the Federal Coastal
Zone Management Act of 1972 and its implementing
regulations which =encourage early issuance of con-—
sistency determinations [See, e.g, 15 CFR 930.63(a)]-

adivvon n# uxon cwiPonAtioM
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22 AAC 10. 030 (c); This section provides that the

deadline for making a final decision on a permit

shall be tolled for a period equal to that time from
an agency"s date of request for additional 1infor—
mation affecting the application until the date of
full compliance with that request. 15 CFR 930.60

provides that only a state agency request for infor—
mation specifically enumerated in 15 CFR 930.58 shall

toll the applicable review period. The proposed 22
AAC 10.030 does not address this 1important distinc—
tion and opens up the possibility of further delay.

At a minimum, the proposed section should be narrowly
.limited as to the type of additional information

requests which will toll the time period for issuing

a final permit decision in compliance with 15 CFR
930.60. Further, any tolling should occur only with
respect to requests of information required to be
supplied by 15 CFR 930.58.

22 AAC 10.040. This section provides that a cor —
porate permit application must be signed by a duly
authorized representative responsible for the overall

management of the project or operation. This

section 1is unnecessarily vrestrictive and should be
"mended to allow any duly authorized employee of the
corporation to sign a corporate permit application.

A duly-authorized representative will bind the
corporation and thus serve the legitimate purpose of
this regulation.

22 AAC 10.070. This section authorizes a deciding
officer to attach conditions to a permit where
empowered by statute to SO. It should be clari—

fied in this section that a deciding officer may not
unilaterally attach <conditions to a consistency

determination. 15 CFR 930.63 & 930.64 allow a state
agency either to concur or object to a consistency
certification. 15 CFR 930.64 also provides a moans

by which the applicant may accept conditions 1in order
to permit state agency concurrence with the consis—
tency certification. At a minimum, Section 10.070
should be clarified to either provide that 1it"does
not apply to consistency determinations or to provide
that any conditions must be agreed upon in accord—
ance with 15 CFR 930.64. = ———
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22 AAC 10.080(c); This section treats an amendment

to an existing permit as a separate Class 1 pernmit
which 1is subject to public notice, comment and,
possibly, a public hearing. We support AOQOGA-"s
position that hearings on Class |1 permits should be
held only if required by statute. Further, this
section should be modified to recognize that changes
to a permit which do not constitute a significant
revision are not considered separate permits. This
flexibility is essential to permittees whpse acti—
vities undoubtedly require minor permit revisions
over the life of a project.

22 AAC 10.130: This section as it applies to 22 AAC
10.570(h), provides the means by which a Jlocal
district may veto a project of overriding State or
National interest. Again, we support AOGA"s position
on this section.

22 AFC 10.130(d) ; This section gives an agency the
discretion to consider comments not received within
the applicable time periods. This section should be
amended to provide that an agency shall not consider
untimely comments. Such amendment would encourage
timely comments and prevent further delays. This
amendment would also assure that an applicant does
not face 1imposition of additional conditions 1in a
permit or denial of a permit based on comments to
which the applicant has not had the opportunity to
respond.

22 AAC 30.160: This section does not address the
specific findings that are required to be made if a
State agency objects to an applicant®s cor-.,istency
certification. (See 15 CFR 930.64) Further, the
regulations implementing the federal Coastal Zone
Management Act of 1972 allow a State agency to either
concur with a consistency certification or object fte:
such certification. The federal regulations do not
permit a finding of consistency which 1is conditioned
on the applicant®s acceptance of wunilateral condi—
tions imposed by the State agency. Section 10.160
should be modified to reflect this intent.
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General Comments: To determine the procedures
required of an applicant under these regulations
requires extensive and confusing references to many
different sections of the regulations. Once the
applicant has completed th .s tedious task, the
applicant 1is still unsure at to what procedures arc
required.

The Federal Coastal Zone Management Act of 1972 and
its implementing regulations specifically provide
that a State®s Coastal Management Program must
provide for adequate consideration c<,rd protection

of the national interest. This protec \on 1is found
through a balancing of the national interest with
other factors. These proposed regulations do not

include the national 1interest as one of th» neces™w.:**
elements which nust be 1included 1in the balancing
process.

Further, these regulations do not acknowledge _nat
when an applicant submits an O0CS exploratVn or
development plan, all activities described in detail

in those plans are subject to a single consistency
determination. (See 15 CFR 930.80) Once a state
agency issues a concurrence with an applicant®s

consistency certification for an O0CS plan the

individual permits required to effect such a plan

are then not subject to further consistency review.

These proposed regulations should expressly recog—
nize this important distinction.

we thank you for consideration of our comments.

Very truly yours,

Theresa R. Hebert
Pouch 6601
Anchorage, AX 99501
907-263-3772
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The purpose of this letter ia to comment, on PBehalf of Sohio Alaska
Petroleum Company, on the above referenced regulations.-. Sohio ia pleased
that efforts toward regulatory reform are being mado ly the Hammond
Adninistration. We believe this is one of the moro substantial problems
facing the oil and gas industry *n Alaska, affecting both day to <:ay

operationa and our long term plonn."J¥} processes. i- Kol
-We-have set out at the beginning of this letter several general

comments.- Thereafter fallow specific comments relating to specific

sections. t

A. " GENERAL COMMENTS - A
"1 Lack of lead agency concept. Sohio, a3 an operator of the

. - Prudhoe Bay Field, and as a company conducting substantial
exploration in the Arctic, obtains dozens of permits each year
fropi the Stnto of Alaska governing 1its operations. Primarily,
these permits are received from DMEM, although other permits are
obtained from other agencies of BNR. We must also obtain porolts

. £rc» the Army Corps of Engineers. ev-Re have had substantial
problems.-in obtaining these permits .in an :orderly and pro-
dlctablo fashion. -Wo believe that the main problem is that the

eState has no mechanism for determining once, and with finality,
mae tho policy or position of the State with reopect to any single
= * dovci.poent. By making comments contrary to tbo terms of the

Stated permit issued by DNR on a project through DPDP to tho

Army Corps of Engineers, many times Stato agencies ht"" been

e aocceaaful in either obtaining stipulations deviating from the
.» terms of the CHR permits, or at leaBt in substantially delaying
the adjudication of tho permit by the Corps of Engineers. We

o o believe that tho following section should bo added to tho
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regulations to resolve this problem. 1t is, incidentally, ..

carefully crafted to merge 3tate arxl federal regulatory pro-
cedures in the most orderly fashion possible*

“ADD A NEW ARTICLE 6 AS FOLLOWS: , ... F
[ LW S-SrA; VeE

LEAD AGENCY PROVISIONS /CSgSsSfa

22 AAC 10.600. ESTABLISHMENT OF A LEAD AGENCY. Lead agencies
shall be established a3 follows: *eee o'|&1'JZ"
- - -
(@) Subject to the tennis of these regulations, an agency: -S.

(1) issuing a permit to conduct an activity; or oAy
(2) directly conducting the activity itself,” * FoV €

nhall bo the lead agency on the matter, with sole authority to

issue or withhold its permits and to determine questions of ey

state policy arising out of such activities relating to tho

desirability of such an activity, to any condition or limitation

sought to be imposed thereon, and/or the balancing of competing C e

interests within tho State.
4

Where two state agencies ore 1issuing permits on such an

activity, that agency primarily responsible for authorizing the

overall activity shall be considered the lead agency tot

purposes of this section. For 1instance, 1if an agency ia

authorizing a primary activity, except for which authorization

the activity would not take place, and another agency 1ia

authorizing a phase of 3ucb primary activity, then tho lead

.agency ia that which la authorizing the primary activity. e r;

22 AAC 10.610. COMMENTS OP OCTER STATE AGENCIES.

(@ All state agencies commenting upon an activity shall
address their comments solely to the lead agency. i s

(b) Comments and recommendations of resource agencies not : %o a
recoived by the lead agency within 21 days of notice of the

proposed action shall not bo considered by the lead agency

in taking its cfcion.

22 AAC 10.620. STATE AGENCY COMMENTS AND RECOMMENDATIONS
RESPECTING FEDERAL FERMIT3. ‘f>&--i*>»v
% *Tr--v.
() Wbero a federal pernit ia also loaned on an activity
for which there haa been eatablisbed a Xead agency for the
State hereunder, the lead agency shall have solo authority
to deternine on behalf of the State 1its ccaanenta and . "/NTYED

° »
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recocooendations on the matter (Including but not United

to ita consistency with the AOiP, and stipulations and
conditions recommended to bo imposed thereon) and to
communicate such policy on behalf of the state to- tho
federal agency issuing Duch a permit.

%

(b) Where the application of these regulations and federal
law will result in two state agencies commenting to a
federal agency on a federal permit, the commenting agency
which is not tho lead agency shall make its comments in a
narrow manner, consistent with tho requirements of law, so
0os to give maximum effectuation to tha purp ses of this

article. For 1instance, where the Departure. of Natural

Resources is authorizing tho development on state lands of
a drlllpad or island which la also ,ubject to a U.S.

Department of tho Army, Corps of Engineers Section 404

Permit, and the activities to be conducted thereon do not
involve discharges not otherwise regulated by state and/or
federal law and regulation, DEC"s Section 401 Water Quality
Certification shall be Ilimited in 1ita scope, consistent
with federal law, to the question of the effect of the
construction and maintenance of the permitted work upon

ewater quality, and questions of operations conducted
thereon shall be reserved to DNR, the lead State agency on
the matter.

RENUMBER ARTICLES 6, 7, 8, and 9 AS APPROPRIATE."

Resolution of "consistency fIndlr>~" problems. The present
pioblen of the Stato of Alaska relating to orderly consistency
findings xs that, pursuant to Administrative Order 54, DNR
completes its own consistency review on matters involving DNR
permits. However, confusion arises when the came project (for
Instance a drillpnd) also requires a federal pornit, for
instance from the Corps of Engineers. The Corpci of Engineers
will not 1issue a permit without a consistency review being
Completed by the Stato. However, in apibe of the DNR consistency
review for purposes of the State permit on the came project, the
federal consistency review i3 conducted by DPDP. This gives
rice to confusion and dicordor. The only possible result of this
ia delay and tho imposition by agencies not primarily involved
in the regulation cf£ atato activities of inconsistent porait
stipulations. The regulations attempt to resolve the problem by
allowing DPDP to complete all required DNR consistency findings
under certain circumstances. This, in cm; view, only per—
petuates the problems. No believe thin problem can be rectified
only by making clear that DNR, on behalf of tho State of Alaska,
conducts all conoistency roviewe on natters affecting DNR
permits. This includes conducting a consistency review on state
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permitted mattero also permitted by tho federal government for
purposes of the federal permit, and on federal CCS natters not
otherwise peraittod by the State. Ve believe the following changes
should be made:

22 AAC 10.510 should be changed to .read as follows:

*22 AAC 1D.510 CONCLUSIVE CONSISTENCY DETERMINATIONS OH
IACTIVITIES INVOLVING ENVIRONMENTAL IMPACT STATEMENTS AND]
ACTIVITIES OCCURRING ON THE OCS. (When a direct federal
activity or a federal porrcdt or license necessitates
preparation of an Environmental Impact Statement under 42
USC 5 4332, the Office of the. Governor, Division of Policy
Development and Planning, will perform the consistency
review for the activi*- , permit or license under 16. USC S
1455 (c).] The (Off"ue of the Governor. Division of Policy
Development and p Zanning] (division) will (also) conduct
the (consistency) determination for activities (not other—
wise co»t?rcd by these regulations.) occurring on the Outer
Continental Shelf adjacent to Alaska.] Subject to SECS.
500 and 580 of this chapter, no other consistency d& ir~
aination will be made for state or federal law purposes on
tie activity by a state ajency.

22 AAC 10.520 shall be changed as follows:

22 AAC 10.520. CONCLUSIVE CONSISTENCY DETERMINATIONS

e INVOLVING DISPOSALS OP INTERESTS IN STATE LANDS AND PLANS

OP OPERATIONS. (Except as provided in Section 510 of thin

chapter) (c) (C)onoistency determinations on disposals of

intorest in state land (or on operations conductor on

the Federal PCS] will be performed by the Department of

Natural resources... (the remainder of the section remains
the same).

22 AAC 10.540 shall be changed as follows*

(@ (@) State plana (, programs] and otudies developed by
or affecting more than one state agency if no lead agency
bao been designated (hereunder or] by statute or executive
action)

(@ () Federal activities for which there are no stato
permits or other approvals required [at the current level
of detail)) and... (b) except an provided in SECS. 510-530
of this chapter, consistency determinations for other
direct state and federal activltloa will be | FdO by the
[nppropraite] (acting) state agency.
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22 AAC 10.550 3hall be changed a3 follows:

22 AAC 10.550. CONSISTENCY DETERMINATIONS CN OTHER ACTIV—
ITIES. (a) For activities not covered by SECS. 510-540 of
this chapter, consistency determinations will be made by
state agencies in the course of otherwise required permit
review, and [, if there la no such otherwise required
permit review,] by the division for the purposes of 15 CFR
S930.

Local veto over state consistency determinations. The operation
of Section 570(b) when viewed in the context of Section 130 and
the definitional sections, relating to the terms "great weight**
and "primary agency of expertise™, give rice to a virtual veto
power over the issuance of state permits held by local govern—
ments. Whilo we have communicated separately on this matter, the
problem is aa follows: Under Section 570(b), for purposes of
consistency determinations, Coastal Resource Districts (usu—
ally local government bodies) are considered to be ™"resource
agencies". "Resource agencies®, under Section 130, arc to
comment on state issued permits. Their comments are to be given
"great weight" undor Section 130. Tho term "great weight" 1is
defined in e-me definitional section as "deference" unless tho
weight of the administrative record is against the opinion. The
"great weight” that the local governmental body is given is, of
course, limited to "primary area of agency expertise”. However,
with reference to Coastal Resource District which ha3 drawn up
Coastal Zone Management Plan under the State of Alaska statutes
and regulations, the o-"ly conceivable area of "primary agency
expertise”™ i3 in that plan. On this matter, the local government
ic to bo given "deference" . |If, therefore, a local government
feels that an activity to be conducted on state land3 pursuant to
state permits is inconsistent with the local plan, the views of
that government will be given "deference" and the state thereby

. loses control of the management of stato lands. A3 bollove this

problem can bo rectified as follows:

"22 AAC 10.570 shall bo changed as follows:
]J_Hc

DELETE COBSECTIGN (b) .
22 AAC 10.920 shall bo amended as follows: . D>
22 AAC 10.920. DEFINITIONS. AS USED IN THIS CHAPTER:

(12) "Resource agency"™ Includes the departments of Envir—
onmental Conservation, Natural Resources, and Fish and
Game, and the Office of the Governor, Division of Policy
Development and Planning. [For purposes of Section 570 of
those regulation*, the term also Includes all stnto agency
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members of tho Coastal Policy Council.]"

Establishment of new and complex procedures. Wo do not believe
that there has been demonstrated any need to deviate so sub-—
stantially £ro<n the existing simple procedures relating to DNR
permits. As ycu may know, the requirement of a state pormit for
the conduct of surface operations on state oil and gas leases,

where there i3 involved state owned surface lands, 1is found
completely, at tbe present time, on tho barly 1960"a lease forms
vhicb provided that there would be placed "wildlife stip—
ulations”™ on such activities a3 were appropriate. Other than
that, there has never been in the past a regulatory mechanism set
up to govern surface operations. Moreover, in view of the fact
that this involves primarily a relationship between the lessor,

the State of Alaska, on the one hand, and the lessee (Sohio or

any other relevant company), on the other hand, and because a
public interest review of the lease has been conducted prior to
the sale pursuant to AS 38.05.035(a)(14), substantial public
involvement has never been pursued in the past. Moreover, we are
not familiar with any complaint from the general public that
they have been excluded. The state has been careful, in the

conduct of 1its informal procedures governing this conduct of
nurfnee operations, to protect the public interest by including

the concerns of the relevant resource conservation agencies of

the State of Alaska, and of local governments.

This, however, has changed under tho new regulations. Sub —
stantial, new, and c”aplex procedures are created by these
regulations. Complicated public notice provisions are created.

Public hearing rights are created, where previously there were
none. As well, ccraplex and lengthy appellate procedure mech—
anisms are created a3 well. None of this has existed in the
past. To impose upon us, at this point, with the intent of
"reforming™ the regulatory mechanism, such r.ew and complex
procedures seeras incongruous at best. T7e boliovo that the
entire matter of public notice, public participation and
hearing, and public appeal rights should be made applicable to
any particular permit program at the cxproso option of the
relevant resource agency, and cnly to the degree necessary to
achieve the purposos of that agency as ore appropriate under the
circumstances. Wo believe that this should be done with an eye
to maximizing .final decision making at the outset by these
departments (by making most decisions bo made by the coco-
missionary so that little if any opportunity for administrative
exhaustion remains) in order to simplify the bureaucratic morass
which can be created by the existence of many administrative
appeals.

Complexity of administration and susceptibility to challenge by
lawsuit. Apart from tin .0 matters discussed above, the new
regulations create other procedures which will bo difficult to
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administer and which invite litigation. For instance* (a) the
interagency review section, 22 AAC 10.130, and the relevant
definitions, found at 22 AAC 10.920(4), (7) and (9) are unduly
complicated. Ke understand that these regulations were created
under a requirement of consensus aroonj the various agencies on
the natter. However, we believe tfiat what has been created here
will serve as an albatrc sa around the neck of orderly admin-—
istration by the Stato of Alaska because the complicated
structure of tho new interagency relationships established 1in
these sections is a new and very obvious target for litigation.

Tho question of what part of any decision involves balancing,

what part of a decision is to be based upon the opinions of
agencies which are accorded ™"great weight"™, and when 1is a
commissioner™s balancing decisions made contrary to the recom—
mendations of a "resource agency", whose decisions are accorded

mgreat weight"™, improper and/or arbitrary and capricious, are
matters only capable of resolution in Court. This section will

likely give rise to the came sort of endles3, dilatory pro—
cedural litigation as that created by NEPA. Ke believe that this
section as drafted is unreasonable in its effect and should be
amended to read in At3 entirety as follows*

*An agency issuing a permit is the lead agency on that
permit and may, 1in its discretion, consider the rec—
ommendations on the matter of other agencies, giving due
weight to their opinions based on their relevant ex-
vyertisa."

The proposed amendment has much the same effect as the present
Section 130 and the relevant definitions, but does not create a
broad spectrum of complex interrelationships and carefully
defined terms. It rather relies upon the general concept of
agency discretion, the limits of which and the definition of
which are already understood by tho judiciary.

Another example of the unnecessary complexity and susceptibility
to litigation created in the regulations is 22 AAC 10.160. This
section requires there to be three different corta of findings
appended to even/ permit issued by any of the four agencies
subject to the regulations. Subsection 1 requires findings on
tho activities compliance with tho agencies applicable stan—
dards* subsection 2 requires findings supporting the decisions;

eubsection 3 requires a reply to any resource agency recom—
mendation under Section 130 and to any "significant and material

rccomnendation®* made at a public hearing. There are three
affect3 of this section. First, it is highly repetitive. All

three subsections can easily be addressed in one otatomont
respecting findings. Second, it is not necessary in all cases.

The Stato issues hundreds of permits each year, and only a few
require findings. Third, the effect of subsection (3) 1is to
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invite litigation. "Any" resource agency recommendation or "any
significant and material™ recommendation of a member of the
general public made at a bearing must be replied to; if there ia
the slightest omission (even in the mind of some potential and
unreasonable litigant litigation will result and. tho decision is

in doubt. In order to avoid this, we believe that the entire
subsection should be deleted and Section 160 should bo rewritten
as follows: Y

"22 AAC 10.160 AGENCY DECISION. The agency decision will
meet tbs- requirements of Section 60 of this chapter and
will contain, in the discretion of the deciding officer,
findings which support his decision. These findings may
include a statement of the basis for tho acceptance or
mrejection of any recommendation or ccouaent received by the
deciding agency on the matter.™

Again, this section, as we propose to rewrite it, relies upon
well understood notions of discretion. :

B. <« SPECIFIC COMMENTS. *# . " Ve

1. Article I- General provisicna. Obis article relates generally
to establishing the parameters of the chapter.

(@) Section .020. We believe the concept of "extraordinary
circumstances”™ should be introduced before any deadline for the
issuance of permits can be extended. Otherwise, the opportunity
for manipulation of the process (even, under subsection (3),
with the apparent consent of the applicant) is obvious.

<b> Section .030. |If the notion is to bo introduced into theso
regulations that time limitations do not begin to run until a
"completed permit application”™ 1is received, and the deciding
officer is vented with the discretion to find that otherwise
regular permit applications do not contain sufficient 1in—
formation to allow him to make a decision, then very clear
parameters of what 1is required must be established in tho
relevant agency regulations to avoid abuse or misunderstanding

under this section. ) < - - L.
() Section .040. Thi3 section establishes in subsection 1 as
follows:
-
" all pernit applications nusthe signed ... in the case

of corporations, by a duly authorised representative re—
sponsible for tho overall management of tho project or

operation...." LV e
ok
Ibis is an unduly restrictive requirement. Traditionally,

Sohio*a applications for permits from the State have been signed
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by our local land manager. There has never been a problem with
thi3 in tho past, and we see nb reason to deviate from this
practice now. Obtaining the signature of a person "responsible
for the overall management of the project or operation"™ can,
given the spectrum of activities administered by Sohio, cause
significant problems, particularly with reference to major
projects and operations. The “6verall manager"™ should be able
to delegate his authority.,

() Section .050 and .060. Qur comments on this section,
.relating to public hearings, and appeals, as they relate to DNR
permit3 ba3 been made above in (A)(4).

(e) Section .085. This section provides for the creation of a
memoranda of understanding with federal agencies, which can, by
their terms, modify the time _limits established by the article.
Ke strongly believe that a memorandum of understanding should
be drafted consistent with the time limits of this article, and
that all existing memoranda of understanding should be revised
to r.eflect tho time provisions of article 1. Vihii of course,
the State cannot control the timing of federal agencies, the
State should provide in its regulations that it will complete
all activities required under such memoranda of understanding
within tho time limitations imposed under this article.

2. Article 5. Consistency determinations. Comments on Article 5
have been made above 1in Section (A)(2) of these comments.
However, a matter no.: addressed there is the application >*
Section 10.580, which provides that an activity which requires,
for instance, a DNR permit and also a federal permit, and the
federal permit io applied l%r before the state permit, that DPDP
will do tho consistency certification. We believo this is
entirely inappropriate. |If the matter is clearly one regulated
by DNR, then DNR should do tho consistency determination for
purpooos of the federal application, whether a DNR permit hau
been timely applied for or not. It 1is cloar that a DNR
consistency certification will bo completed for purposes of tho
otato pornit in any case, and therefore this suggested change
avoids duplication.

3. Article 6 and Article 0. Appeals provisions. As stated above, in
Section (A)(4) of these comments, we believe these provisions
are inappropriate for application by all agencies, in all
instances, and should bo deleted or made optional. ;

&

4* Article 9. Definitional section. Parts of the definitions have
been discussed above, in Section (A)(2), (3), and (5) of theno
comments. Itowever, apparently appended to this nrtlcle 9 on
page 14, are found two other provisions. These purport to amend
sections of regulations not otherwise tb« subject of these-
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unifora procedural regulations. One ic objectionable. It ia an
amendment to 6 AAC 80.900(20), the Coaotal Policy Council
adof ted definition of the tern "feasible and prudent”. This
attempt to change this tern is totally inappropriate, because it
does not relate in the least to uniform procedural regulations.

I-toreover, this change, each tinO it has been attempted made
before the Coastal Policy Council, has generated substantial
controversy. Tho present definition of "feasible and prudent”
has been revised carefully to embrace and balance the concerns
of the Coastal Policy Council (which is Kado up of both state
agencies arid local governments), and of the general public,

which 1includes the oil 1industry and environmental groups.

Changing the definition of the term "feasible and prudent* 1in
the manner attempted here would subatantially deviate frcm the
definition of that tom adopted by the Coastal Policy Council,

which appropriately includes the concept of economic prac—
ticability as well a3 tho feasibility of alternative cites. Tho
Prlendn of Overton Part v. Voloe definition of "feasible and
prudent* found in the proposed amendment was adopted with an eye
to government programs, carried out and paid for by government
ogenices, and to whom profit and loos i3 not important. Thus,

tho absence of a coot factor involved in tho definition of the
term in appropriate. However, because the Coantal Policy
Council definition, in quite a different situation, involves
government regulation of private enterprise (and even home—
owners) , the introduction of tho notion of financial prac—
ticability is of the utmost importance. For all these reasons,

.wo believe that this charge should be deleted from the reg—
ulations. Failure to dr so will result in tho involvement of
these regulations in substantial controversy well beyond their
stated purpose, whirn could jeopardize the Uniform Procedural

Regulatlons.

Wc thank you in advance for your consideration of these comments. If
I can bo of further assistance, pleaso do not hesitate to coll or writo.
Kindest personal regards.

Sincerely,



= COMMENTS OF TEXACO INC.

ON
PROPOSED REGULATIONS
OF THE

DEPARTMF; ! OF NATURAL RESOURCES,
ENVIRONMENTAL CONSERVATION
FISH AND GAME, AND THE OFFICE OF THE
GOVERNOR, DIVISION OF POLICY
DEVELOPMENT AND PLANNING

MY NAME IS ETHEL H. NELSON AND MY POSITION IS ADVANCED EXPLORATION
LAND REPRESENTATIVE FOR TEXACO INC. WE APPRECIATE THE OPPORTUNITY TO
APPEAR AT THIS HEARING AND EXPRESS OQUR VIEWS CONCERNING THE-PROPOSED
UNIFORM PROCEDURES FOR PERMITS, CONSISTENCY DETERMINATIONS AND APPEALS.
WE COMMEND THE DEPRATMENTS FOR THEIR EFFORTS TO STREAMLINE THE APPROVAL
OF VARIOUS STATE PERMITS AS WELL AS THE COASTAL MANAGEMENT DECISION—
MAKING PROCESS. WE CAN APPRECIATE THE LONG HOURS SPENT BY THE STAFFS
OF THESE DEPARTMENTS AND THE DEPARTMENT OF LAW OVER THE PAST YEAR AND
A HALF OR SO.

WE WOULD LIKE TO PREFACE OUR REMARKS T *NIGHT WITH THE STATEMENT THAT
MOST OF OUR CONCERNS WITH THE REGULATIONS Ak- THAT PROCEDURES FOR THE
PROCESSING OF PERMITS ARE BEING APPLIED TO PLANS OF OPERATIONS  INVOLVING
OIL, GAS, COAL AND OFFSHORE MINING ACTIVITIES. THESE ACTIVITIES ARE
APPROVED PURSUANT TO LEASES AND PERMITS ALREADY |ISSUED BY THE STATE, AND
ARE SUBJECT TO THE INTERAGENCY REVIEW PROCESS SET UP BY MOU"S BETWEEN THE
DECIDING AGENCY AND THE COMMENTING AGENCIES. WE STRONGLY OBJECT TO THE
INCLUSION OF PLANS OF OPERATIONS IN PROCEDURES THAT MAY BE APPROPRIATE-
(WITH MODIFICATIONS) FOR ISSUING PERMITS BUT WHICH ARE NOT APPROPRIATE
FOR APPROVAL OF PLANS OF OPERATIONS. WE BELIEVE THAT THESE TYPES OF
ACTIVITIES SHOULD BE EXCLUDED FROM THESE REGULATIONS AND CONTINUE TO BE

ADMINISTERED UNDER EXISTING MOU®S AND PROCEDURES OR UNDER SEPARATE



REGULATIONS WRITTEN TO IMPLEMENT THE EXISTING PROCEDURES. WITH THIS
IN MIND, 1 WILL READ OUR GENERAL COMMENTS REGARDING THE-"PROPOSED
REGULATION.

ON DECEMBER 5, 1980, GOVERNOR HAMMOND HELD A PRE”™ CONFERENCE IN
WHICH HE STATED THAT HIS ADMINISTRATION WAS WORKING OW}UNIFORM PROCEDURES =
FOR PERMITS WHICH WOULD ESTABLISH THE SHORTEST FEASIBLE DEADLINE FOR THE
ISSUANCE OF STATE PERMITS FOR NATURAL RESOURCE DEVELdPMENT; ESTABLISH
UNIFORM PERMIT PROCEDURES; DEFINE THE RIGHTS 0™ THE_APPLICANT.AND OTHER
PERSONS IN THE PERMITTING PROCESS; AND STREAMLINE THE*STATE S COASTAL
MANAGEMENT ~ SION-MAKING PROCESS.

THESE GOALS WERE STATED AGAIN IN THE EXECUTIVE SUMMARY WHICH
ACCOMPANIED THE FINAL DRAFT OF THE UNIFORM PROCEDURAL REGULATIONS WHICH *
ARE THE SUBJECT OF THIS HEARING TONIGHT. .

WHILE THE PROPOSED REGULATIONS ACCOMPLISH A GREAT DEAL IN SOME AREAS,
UNFORTUNATELY THEY DO NOT TOTALLY ACCOMPLISH THE GOVERNOR®"S STATED GOALS.

IN AN ATTEMPT TO SIMPLIFY THE CURRENT PERMITTING PROCESS, THE STATE
HAS PROPOSED VOLUMINOUS REGULATIONS WHICH WILL, IF ADOPTED, CREATE COMPLI —
CATED NEW REQUIREMENTS THAT DO NOT PRESENTLY EXIST, SUCH AS PUBLIC NOTICE,
HEARINGS AND ADMINISTRATIVE APPEAL PROCEDURES FOR APPROVAL OF PLANS OF
OPERATIONS.

IN SECTION 22 AAC 10.020, FOR EXAMPLE, A DEADLINE FOR APPROVAL IS
SET AT 30 AND 65 DAYS RESPECTIVELY FOR CLASS 1 AND CLASS 11 PERMITS, -
WHICH SOUNDS ENCOURAGING UNTIL YOU READ ON. THE SAME SECTION, (1) THROUGH (4),
LISTS HE MANY ARBITRARY WAYS IN WHICH THESE DEADLINES CAN BE EXTENDED®"

WITHC; T PLACING A TIME LIMIT ON THE EXTENSIONS.

oo e N

22 AAC 10.40 SPECIFIES THAT A PARTICULAR CORPORATION EMPLOYEE MUST ..w
SIGN THE PERMIT APPLICATION FOR A CORPORATION, BUT ALLOWS FOR ANY EMPLOYEE

OF OTHER APPLICANTS TO SIGN, INCLUDING GOVERNMENT AGENCIES. "ANY DULY



AUTHORZED EMPLOYEE"™ SHOULD BE ALLOWED TO SIGN FOR CORPORATIONS ALSO.
«"SECTION 22 AAC 10.50 ESTABLISHES THE NEW TIME-CONSUMING PROCEDURE
FOR ORAL PUBLIC HEARINGS ON, AMONG OTHER THINGS, PLANS OF OPERATIONS FOR
OIL AND GAS LEASES THAT HAVE ALREADY BEEN SUBJECT TO EXTENSIVE NOTICE
AND REVIEW (INCLUDING PUBLIC HEARINGS) AT THE TIME OF THE LEASE SALE.
SECTION 22 AAC 10.130 INDICATES THAT A "COMMENTING AGENCY"™ COULD
RECOMMEND DENIAL OF APPROVAL OF A PLAN OF OPERATIONS, FOR EXAMPLE, TO BE
{CONDUCTED ON AN OIL AND GAS LEASE, A COAL LEASE OR A MINING LEASE. IN
THESE INSTANCES THE STATE HAS ALREADY ENTERED INTO A CONTRACT WITH THE
;APPLICANT IN THE FORM OF A LEASE, IN WHICH THEY WERE GRANTED THE RIGHT
- %
TO EXPLORE FOR AND EXTRACT THE OIL, GAS AND COAL FROM THE LANDS COVERED
ATHEREBY. THIS WOULD CLEARLY BE A BREACH OF CONTRACT ON THE PART OF THE
v
STATE. REVIEW AGENCIES SHOULD BE INSTRUCTED BY THE DECIDING AGENCY
TS RFVIEW THE PLAN OF OPERATIONS FOR CONSTRUCTIVE RECOMMEyDATIONS WHICH
WILL ACCOMODATE PROBLEMS OR POTENTIAL PROBLEMS RELATIVE TO THAT AGENCIES ~*
RESPONSIBILITIES. IT SHOULD BE MADE CLEAR THAT DENIAL 1S NOT AM OPTION.
22 AAC 10.500 CONTAINS SEVERAL DISTURBING FEATURES. SECTION 500 (a)
TELLS US THAT ONE CONSISTENCY DETERMINATION WILL BE MADE FOR ANY COASTAL
ACTIVITY REQUIRCD TO BE CONSISTENT WITH COASTAL MANAGEMENT GUIDELINES, AND
WE AGREE THAT THIS IS A COMMENDABLE IDEA. HOWEVER, SECTION 500 (b), DESPITE
BEING UNINTELLIGIBLE, SEEMS TO QUALIFY THE IDEA EXPRESSED IN 500 (a), WHILE
500 (c) RATHER CLEARLY TELLS US THAT ANY SUCH COASTAL ACTIVITY MAY BE QSPLIT
INTO ADDITIONAL CONSEQUENTIAL ACTIVITIES WHICH MAY OR MAY NOT BE COVERED BY
THE INITIAL CONSISTENCY DETERMINATION. IN OTHER WORDS, THE DECIDING AGENCY
APPARENTLY HAS THE OPTION TO HALT CONSEQUENT ACTIVITIES THROUGH REAPPRAISAL

OF 1TS PRIOR DETERMINATION ON THE BASIS OF NEW INFORMATION WHTCH WAS NOT

AVAILABLE AT THE PRIOR STAGE.



SECTION 570 (b) RAISES A SERIOUS QUESTION REGARDING THE AUTHORITY OF
. THE DECIDING AGENCY TO GRANT A CONSISTENCY DETERMINATION. THIS SECTION
STATES THAT A COMMENTING "RESOURCE AGENCY"™ INCLUDES "ANY COASTAL RESOURCE
DISTRICT WITH AN APPLICABLE AND APPROVED COASTAL MANAGEMENT PLAN UNDER
AS 46.40." SECTION 130 (c) STATES THAT "GREAT WEIGHT"™ WILL BE ACCORDED
TO COMMENTS OF THE OTHER RESOURCE AGENCIES SOLICITED BY THE DECIDING AGENCY
IF THE MATTER IS IN THEIR PRIMARY AREA OF EXPERTISE. SECTION 920 (7)
DEFINES "GREAT WEIGHT"™ AS DEFERENCE, UNLESS THE ASSERTION IS CONTRARY TO
THE WEIGHT OF FACT OR OPINION IN THE ADMINISTRATIVE RECORD. Un EXPECT THAT
THE LOCAL GOVERNMENT OF A COASTAL RESOURCE DISTRICT WILL CLAIM TO HAVE
PRIMARY EXPERTISE IN ANY ACTIVITY AFFECTING THEIR LANDS, AND WE BELIEVE
THAT THIS SECTION CAN BE USED TO VETO PROJECTS OF STATE CONCERN WHICH ARE
OPPOSED BY THE COASTAL DISTRICTS.

IN SUMMARY, WE WOULD LIKE TO REITERATE OUR FEELING THAT SEVERAL EXISTING
PROBLEMS, ESPECIALLY IN THE AREA OF CONSISTENCY DETERMINATIONS, CAN BE
RESOLVED BY THESE PROPOSED REGULATIONS AND WE SINCERELY APPRECIATE THE
EFFORTS OF ALL WHO HAD A PART IN WRITING THEM.

THERE ARE OTHER SECTIONS OF THE PROPOSED REGULATIONS WITH WHICH WE
HAVE SOME CONCERNS. A DETAILED WRITTEN ALALYSIS OF THE FOREGOING GENERAL
COMMENTS AS WELL AS OTHER AREAS OF CONCERN WILL BE SUBMITTED FOR YOUR
CONSIDERATION BY FEBRUARY 27, 1981.

AGAIN, WE APPRECIATE THE OPPORTUNITY TO EXPRESS OUR VIEWS AND HOPE™

THAT OUR COMMENTS ARE HELPFUL.
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UNIFORM PROCEDURAL REGULATIONS

Department of Law
Pouch Kv State Capitol
Juneau, AK 99811

Attention: Mr. Jon K. Tillinghast
Special Assistant Attorney General

Gentlemen:
*

Texaco Inc. appreciates the opportunity to comment on the
referenced permit regulations of the Depai tments of Natural Resources,
Environmental Conservation and Fish and Game; the Boards Fisheries and

Game and the Alaska Coastal Policy Council.

As we stated at tne hearing on February 6, 1981, we are opposed
to the inclusion of plans of operations in these proposed permit regulations
in their present form, primarily because they do not fit well, lie would
like to reiterate our feeling that plans of operations involving oil,
gas, coal end offshore mining activities as well ns hardrock mining should
be excluded from these proposed regulations and continued to be adminis—
tered under existing MOU"s and procedures or under separate regulations
written to implement the existing procedures. We note that hardrock
mining operations have not been considered in the proposed regulations
and suggest that plans for those activities be covered by the same pro—

cedural regulations.

In view of discussion at the February 6 hearing regarding our
opposition to the inclusion of plans of operations in these regulations,
our comments are a constructive attempt to reword some of the sections to
more logically include operations in these regulations.

We also believe that the adoption of the proposed regulations”
is premature, as the Legislature is considering at least one permitting”
bill which may require amendment to these regulations. We suggest that
work be continued on the regulations in an effort to iron out any problems
and to prepare them lor adoption, but wait until the Legisluture®acts on a
permitting bill before actual adoption.

We continue to support the department™s efforts to establish
uniform permit procedures including the streamlining of the coastal zone
consistency- determination process, and feel that a great deal can be accom—
plished under these proposed regulations. However, we have concerns
regarding :oine of the proposed sections and offer the following analysis

for your consideration:

Tiitob Ajcld jjwier
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22 AAC 10.J10. This section says that the agency®s regulations
will identify permits as Class. | or Class Il. Th? Notice of Proposed
Changes 1in the Regulations which accompanied the aroposed regulations and
the Executive Summary stated that the adoption of this section would desig—
nate tie permits as either Class 1 or Class Il. We are concerned that
neither these regulations nor the agency®"s regulations designate permit
classes. We feel that class designations should be made by amendments to
the agency"s regulations adopted sinu.ltaneously with these regulations or by

the adoption of these regulations.

22 AAC 10.020. A maximum time limit for extensions should be /
stated for (1) through (4) of this section. We saggest that 10 days may
be a logical amount of time for both Class 1 and Class Il permits.

22 AAC 10.330. Fifteen (16) days should be sufficient time to
notify the applicant of an incomplete application for both classes of

permits.

22 AAC 10.D40(l1). This section should provide for the signature ~
of “any duly authorized employee”™ of a corporation as in (4).

22 AAC 10.050(a)(1). Hearings should be held only if the statutes
require it, or federal law requires it to accomplish a binding consistency

determination. .

22 AAC 10.D50(b)( 1). Delete "or, for Class | permits, likely."1
Hearings should be held or. Class 1 permits only if required by statute.
"Likely concern”™ 1is not good enough cause for holding a public hearing.

22 AAC 10.060(a)(2). A statement that a person aggrieved by the
officer"s decision ray apply for reconsideration ander the provisions of
22 AAC 10.620 thr&ugn 22 AAC 10.670 of this chapter.

This chance is necessary because of recommended changes 1in the
appeal sections of tne proposed regulations.

22 AAC 10.060(a). Add a new subsection (3) which would read
"(3) If, at the end of the applicable time period the deciding officer has
taken no action and the applicant has a proper bond on file, if required,
the application is deemed approved and the permit granted pursuant to this

chapter.

22 AAC 10.385. In the second sentence, delete the words "which
would™ and replace them with the words "shall not," end the sentence
after the word "chapter”™ and delete the remainder of the section; i -

All existing MOU"s should be amended to comply with these regu—
lations and any new ones should be written to comply with them.

22 AAC 10.100(d). Replace the words "class A or Class B appeal of
the agencyll decision is taken,” in the first sentence with "application

for re"onsideration is made."
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This change 1is necessary because of recommended changes in the
appeal sections of.the proposed regulations.

22 AAC 10.120(c). This section should provide for a copy of the
notice to be sent to appropriate local governments. We could never be sure
that we know all the units of local governments claiming jurisdiction.

22 AAC 10.130(b). Add "except in the case of plans of operations”
between "permit" and "or"™ in the middle-of the second sentence.

The commenting agencies should be instructed by the deciding
agency to review the plan of operations and make constructive recommendations
which will accommodate problems or potential problems in their respective
areas of responsibility. It should be m~"de clear that denial is not an
option where plans of operations are concerned. The right to explore for
e and to develop disc"veries has already been granted by the state.

V"G 22 AAC 10.130(c). Delete the words "accord great weight to" in"
the first sentence and replace them with "consider the."
n.n( r;_n P L - .. pr—

22«AAC 10.160(3). The issuing decision is not the place tor .......
explaining why resojrce agency recommendations were rejected. A separate
...documert between the deciding agency and the commenting agencies could
m: accomplish this witnout cluttering up the decision.

: 22 AAC 1C.500(c). Delete this subsection. Section 500(a) pro—
vides that one consistency determination for each activity will be made;

(b) explains that subsequent activities still need a consistency deter—
mination, even where a prior related activity had been given a determination,
which 1is okay. However, (c) allows the deciding agency to go back and
reappraise a prior determination based on new information which was not
available at tne prior stage. This could be dangerous. We are concerned
that an activity that has been granted consistency with the ACKP may be
cancelled through a non-consistent determination made for a necessary
consequent activity. This could stop a project already well along toward
completion by a retioactive non-consistency detei mi nation. A project should
be found either consistent or non-consistent with ACMP at the outset.

- 22 AAC 10.510. Add the words "except pertaining to state oil
mand gas leases" between "42 U.S.C. &4332" and "the office of the

This char.-e is to clarify that the Dep. rtment of Natural P.es"ources
e is responsible for consistency determinations on disposals of interest in
state lands, including environmental 1impact statements or federal permits
requiring an environmental impact statement.

22 AAC 10.520. Add the words "including a joint stcte/federal
oil and gas lease sale where an environmental 1impact statement is required”
at the end of the first sentence. Add the words "including associated
federal permits requiring an environmental 1impact statement™ at the end of

the second sentence.

This change 1is for the same reason as 510.
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22 AAC 10.550. Delete (a) and (b).

AR J— i

- These sub.-ectio”s provide for two consistency determinations on
¢ "other activities”™ which is not in keeping with the stated intent of these

"regulations. . . ,
22 AAC 10.550(c). We suggest that the term "de minimus" be
{Teplaced by the word "minor,"minimum,”™ "trifling” or some other easily
understood term. No" everyone reading these regulations are attorneys nor
do they all have access to Black®™s Law Dictionary.

22 AAC 10 570(b). Delete this subsection and add "all state
.agency members of the Coastal Policy Council” to the definitoin of "resource

agency"™ in .920(12).

22 AAC 10.580. Change this section to read: "When an activity
requires more than one permit, the applicant, in order to obtain a conclusive
determination under Secs. 510-540 of this chapter, should apply for the
appropriate permit under those sections prior to or at the time of applica—
tion for any othc® necessary federal pe"init or license. If an applicant
applies for a federal license or permit prior to applying for a state permit
which would provide the peeper forum for a conclusive consistency determina—
tion under Secs. 510-540 of ™his chapter, the designated lead agency may
erender a consistency determination which is limited to the scope of the
activity contemplated by the fedpral license or permit and contingent upon
the issuance of an ultimate conclusive consistency determination. Thereafter
an applicant may either submit application for additional federal licenses
or permits and obta"o further non-conclusive consistency determinations, or
may apply for the appropriate state permit under Secs. 510-540 and obtain a

conclusive consistency determination."”

As proposed, this section could require an applicant to submit
all applications simultaneously, which would be cumbersome, 1if not impossible

in some cases.

- 7 22 AAC 10.500 through 22 AAC 10.860. In general, the appeal
procedu-es are too complicated and time consuming. We suggest that Sections
22 AAC 10.600 througn 22 AAC 10.860 be deleted and replaced by the procedures
set out in Chapter 83 of the Oil and Gas Leasing Regulations be used with
some modifications, as follows:

oy ® » X
22 AAC 10.620. Reconsideration, (a) Within fifteen (15) days
after tie receipt o; the agency decision, the applicant may file a request
for reconsideration to the director if the action was taken without the
advance approval, consent or concurrence of the commissioner, or to the
commissioner, if he had approved, consented to or concurred with the decision

In advance of its issuance.

22 AAC 10.630. Judicial Appeals, A decision or other action of
the division, the director or the commissioner becomes final for purposes
of an appeal to the superior court 30 days after delivery in person or by
certifi?d mail or registered mail, or as provided Dy applicable provisions of
the Administrative ProceJdures Act.
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L 22 AAC 10.34Q. Applications for Reconsideration. An application
"for reconsideration or an appeal must be filed with the deciding agency and

"must contain the following information:

v,- Tt . (1) Aclear and concise statement of the material factual 1issues
. ; proposed for reconsideration;
. \ (2) A statement on how the decision will injure the applicant;
y'j <and . .

“ (3) A statement of intent to.file a brief, if applicable.

i 22 AAC 10.550. Briefs. Written briefs in support of an applica—
tion for reconsideration or appeal may be filed with the division within 20
days after the filing of the application. The intention to file a brief
must be specified in the application for reconsideration or appeal.

I VA 7 22 AAC 10.560. Oral Argument. Oral argument may be allowed at
ethe discretion of the officer who is to reconsider the action if written
request for it is filed with the division within the time allowed for filing

written briefs. .
V_ s R R \ ‘ - -
V. 22 AAC 10.5/0. Notice of Decision. -Following reconsideration of

any action or final jecision on appeal, the applicant will"be given notice of
the decision reached, specifying whether the action is affirmed, reversed,
or modified, and if the last, the details of the.action as modified.

“m 22 A.LAC-10.820(a). In the event that section 22 AAC 10.820(a)

is" not deleteJ, we are concerned that it says that the appellate officer--—-—-—-
will be designated by the regulations of the agency hearing the .ippeal.

We are not aware of proposed amendments to the agency"s regulations to
accomplish this. We feel that designations of appellate officers should

be made by amendments to the agency"s regulations adopted simultaneous ““ith
these regulations or by the adoption of these regulations.

22 AAC 10.900(a). Delete the reference to "sec. 620" and replace
it with "sections .620 through .670."

This is to accommodate the recommen changes 1in the appeal sections
of the proposed regulations.

22 AAC 10.900(b). Delete the first part of the first sentence
to the first comma. Start a new sentence beginning with "A copy of all
matters and proof of service '

22 AAC 10.920(3). Add ‘"except where otherwise required by the
agency"s regulations,” between the words "meins"™ and "an"™ in the first

sentence. * - -,

This suggestion is made to accommodate the fact that applications
for approval of plans of operations are not made on a form, but are prepared
in accordance with the requirements of the proposed leasing and unitization
regulations currently being considered for adoption.
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22 AAC 10 920(7). Change "deference™ to "serious consideration."”

.-.Yielding to the opinion of other resource agencies would in effect make them

«frie "deciding agency"” rather than the agency responsible for the issuance

of the permit.

me"Vy rif
. 22 AAC 10.920(12). Add a sentence at the end of this section to

read "For the purposes of .570 of these regulations, the tehn also includes
all stace agency members of the Alaska Coastal Policy Council-" This sen—

tence is lifted fron .570(b).

v "6 AAC 80.900(20). We recommend deletion of this section as well
-as"section 6 AAC 80.010CET because they are not «;-.uject to these uniform
-procedural regulations.. Further, the attempt to amend .900(20), 1in the
.-.past has created considerable controversy, and most likely will again, with
ythe possibility of jeopardizing the uniform procedural regulations. As
"proposed, the defini tion Mould not give consideration to economics which 1is

important in determining if an issue is "feasible and prudent."”

.. Finally, we would like to express our concern regarding the
proposed Land Use Regulations, Chapter 65 and the proposed Miscellaneous
Land Use Regulations, Chapter 96; how they relate to each other and to
these uniform permit regulations. /We would appreciate any information
available as to the status of these chapters. “

, -““."Again, we appreciate the opportunity to comment on these proposed
regulations and hope that our comments will be helpful. If you have any
questions, please do not hesitate to call or write.

Very truly yours,

TEXACO inc. ---
Ethel H. Nelson
Advanced Exploration Land Representative

EHN:bjs

cc: Mr. Glenn Harrison, Director, DMEM
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Governor
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TREP);»?:r »n:

Robert E- 1sP.oscheK. ssiRIFcmtriform Rronc-curer, for
Ccm-tissloner N Permits, Consistency
Dsparterect-ofK stural Resources - Determinations-, end App.*

# -

For cv.rpases- of. the msef.inc scheduled Fracay,- April 2fr to
finalise regulations on uniform procedures, 1 am setting; out
myf comr.isr.ts on the draft distributed March 20 together with
the menormcuv. by Jon Tillinghast dated April 13*. U"his program
has generated much interest among the legislature, industry,
and.public interest croups- As has been true throughout, my
comm to are. for the purpose of Tassisting you in obtaining a
permit reform program which (1) achieves genuine“de.regel atiori,
(2} m.2:r*ai*/jcts certainty as to the respective authorities of
state accKcicF, and {33 provides a practical and v?orJ:abie
product to incrcLHsc efficiency in State government.

X continue to have- objection to four provisions of the draft
regulations., which arc- as fallows:

1. Proposed Sec. 22 AAC 10.050(b)"lists the lectors to
he considered in determining whether to hold & hearing cn a

permit application. Kith, respect to paragraph (6) , earlier
drafts spoke only to the possible delay 1i.. the starting date
of £ project, ~ho most recent draft places the delay factor

in the context of “the likely impacts of the project"”, since
any major project vri.ll undoubtedly have significant impacts,
the addition of this phrase effectively eliminates delay as

at consideration in deciding not to hold a public, hearing on
rsjor projects.

2- Broposcc Set. 22. AAC 10.570(g) provides for monitoring
of consistency determine Lions by DPDP. X have no objection to
the cor.cr-.pt of monitoringr nor to formal auriocTiver.r. of tie regult
setting forth the coastcil management staru.la.rcTc if 1t is the
opinicxi of the cabinet that the standards are not tcc07.pl.inh.ing
desired result.s. However., form.-.3 race:«coendnti.ons for, ar.d
V..”*: issuar.ee of, ~“interpretations®l of coastal manorerrisnt standee
fcy one agency based on t. case history c*f consistency determine.
sra.ee by another agency troubles 'no greatly. Regardless of the
cravis.l:ir. in paragraph (g) that such binding interpretations
flr® Frr,r,Pec*-ivfi only, the analysis leading to said rcco.vr.hndnti.
ar.d interere.tations will amount to a form?;! post mortem at
dccisionr. a] ready made by State _government. Khi lt* paragraph (g)
rtatec that such intcrpro.tati.cji5 may not serve.* as tho basis for
«m iivpar.l u~ a consistency determination, consideration of facti
affecting tijr* coastal zone is inherently p;-irL of the e'bent into*
decision LIIK t-"“ksa. prior to the disposition oL any interest in
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(s a result, X exsect that recorrjrreridatisns end interpretations
dgonke.iratoa under thin paragraph wilJ r an ndiir nr.ions against.

interest: by State government., serve as the basis fér Tfitigati ¢o
challsncinc- ail and eras- lease salas, titler sales, land dicpor
and other cisp-asltions by this Department. -

rt seems, to re that the alleged need for paragraph (cl carries
wit.U it the injiiicrtf.ion that atTri-.ini;7fcrvdnxvo orders on major
project review and oil and. gas leasing, the stars clearinghouo
pror.cd;rre, anil the interagency review provisiGns af these
regulations sre xnc.dequate. Moreover, | p.ee no ref.m'n why
JBD? cnr.ot perform an informal: monitoring funatior* without
i.5iucs.iiblining it in a regulation. : ce

3, Proposed See- 22. AAC ID.570(h) epeaks to- the precsden
value of consistency determinations i'.rc= by JOPDI* prior to the
effective cate of these regulations.. It goes without: saying
that- the Statu should not change its 3nieirprmtation of any
lavra or regulations without good reasons. HTty, however, is it
necessary to state this objective in regalalary fbrin only for
the Coastal Manager,ant ‘program? Moreover, 1 con. virtually
guarantee that private organisations of any philosophy may

use this provision to challenge any consiufcncy determination
csv the eraand:* -that it is not consonant with, a consistency
detarsi.na-trion mace oil a simLLar subject previously.

£- The memorandum of April 13 authored by Jon Ti.liin.ghas
suggests changing the. language regarding rebutting of coivaants
submitted by other agencies from "burden of moving forward'™ to

rburclor. 0511X001"- In order- fa proteat the legality of an
oil and gzre lease sale, Torre disposal, or other disposition of
I'arvd interests, this change will raciiire DIJH to (1) nssrjos in

nearly all cases that an agency; care.'put is viithin. their, primnr
area o f e;-crirfciso, and (?.) disprove, every comment. submitted v
wc do not agree with individually and v?'th a preponderance of
the evidence. Moreover, every aftcn'.ut by tiMR to do this will
be subject to judicial exaroir.c.tion .in the context of any 15.tig
filedr ard I. enipact this 'will become, a common occurrence. 1
would strongly urge that the phrase rburden ol moving- forwardl
be used, which rcg/iires us to respond to comments hub doas not
establish formal standards cxf. proof.

Overall, | continue tr have reservations about thn overall
comotcxity of thr.se rogulLaticirrs, considering that they must
bo followed to thr. letter by literally hundreds of ssa'.e eur.plo

in order to avoid coimitt.irrg- a procedural orrar xendcring a c:
legally vulnerable. As yoT know, a number of groups- have made
a profession out of instituting litigation againFt z project c
procedural grounds when their reel objection is to the- project
itselfr such litigatrictu rtay delay or cancel a project without
ttv tidvisaciiitv o! the project ever bslr.g actually considered



Ttc Horror*il=r v'av ST. Sunr-nme:
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shave revievrenr fcut X vri.lL abide. by the consensu*? of the
cslilnc.t: on the. fins! result”.

u-
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xVDirector - -7 KY y* Unifform Permit Procedure \
| J y 1&&e" tr"NiNI-V .o ;ME ;—zAD”cember 9, 1980 Draft .e-<f$?%
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"Personnel requirements necessary to administer the Uniform
*Permit Procedures are estimated below. The method used in the"
;V.."calculation is clearly presented. The results of the estimation
are in addition to the two people request associated with.the
/v'VARv proposed unit and plan of operation regulations. ™f .y ° ~

Ve

V- ‘Eeeell'ss; e Wee Yo > - iw &
i J ., -J, _*e i
-type oil and cas mining
« 1l T Ck»  i>m 3 /oe»» r »H>* P CF o MKV AVt K ARV A 7 T
Class 1 119 81* F 2 -

* There was an increase In 1980 of 13,500 mining claims,
«A"""_; "Jbringing total claims to 35,000. If only 105* of those 1<00

responsibility for processing this type of application at 0 hrs
V; m each. Using A hrs * 1350 applications a 5,400 hours* An -£

r » ..d.estimate of 1750 hours per man per year yields 3+ positions.”
™ "These positions were already requested in the 1987 budgete  _1>).%;:fA

o ® —. >

Total proci Sslng
n » time for 15780: v/ e 6250 hours -* V-

%;y.**j?'* w7 e -,f.;;,_...-. LR > S &%'))xo r + m= _ et i5*>-**- T » - s * 0.1 /H_?



m\Vv:;7_V;:5250_hr_

340 applications oV mean rocessi tlme
- C PP - - p 0*19 S'e A*-J@
- * "-.i'-' - o o™ X'Air. '*y - .- ® L . ‘*- ...... L . A Lk .
> ™ y ; ]

;r.v® o, "> "11. PROJECTION ESTIMATE FOR APPLICATIONS

Estimate: 390-460 applications o
V.. . .. <
* * See attached graph **.... . _. _.e

Av"V*MH. <. -IDENTIFICATION OF PROCEDURES NOT PRESENTLY REQUIRED AND
‘ASSOCIATED ESTIMATES YA
el - . m._.-V'm

0 ZGive written notice to appllcant within 15 days or 30 days

- - cw—* —Ml 7« - 1T ~ * e =T»(V

—j>.£—-*.Time “Includes researching, ertlng ‘typlng prooflng ‘and final
7"vk, : , U-.-copy preparation. n
_Vovyv - .2.J0 " Estradl ilsh and keep' track of dewdl imps, startiéng and stoppimg |
the deadline clock (sec. 30 4 throughout) . ... .. .. i oo iiioaioas oo

"o _mmmmm Percent applications affected: M 100%
“£7 "7T7 "V "V Time: 1 hour Net Effect: 1 x1.00 =1 hr>”
* X Ny o eeDetermine whether to hold a hearing & carry out. decision,
"notify applicant (sec 50). Vrr
.J <Percent applications affected: 10% (see attached list of

b1980 applications where some 30 applications out of the 340 .1°
considered controversial have ave been highlighted) e ZsfrXé&j,
7 Time: e A hours Net Effuct: 4 x 0.1 = 0.4 hr
et » o mpmm 2 Wt T
- © oM Eg@pve a "copy of permit décision on appllcantre source
agencies or anyone who has submitted request for it (sec. 60)
Percent applications affected: :-<"100%
Time: 1 hour ee -"Net Effeet: "%l x 1.0 = 1 hr e .V.A

Prepare Justification of decision If testimony opposed to <. \;r
decision presented at hearing (sec 100). y"-=-y~rym~"} fyrMi?*"Z
Hkk =

Percent applications affected: 10% &
Time: 4 hours Net Effect' -/ X 0 1 = 0.4 hr 6"'%"'.’
» L4

fro., o, ‘ ToT

Serve Justification of decision on everyone W|th|n 5 days if vv

liecj...j.ou appealed (sec 100) e . .M *
Percent applications affected: 5% “=Ir- SNV
Time: 1 hour Net Effect: 1 x 0.05 * ML V=BV

' s
+m'% is . T "4 N ~
%o T . Cen e

VA ‘y.”j-' .

c1 . e e

» — r - - 4, 1LV » » * ANFEAN G = % AN -



Give public notice at least twice for Class Il, with summary
of proposed activity (sec. 120)

Percent applications affected: «(140/340) 40%

Time: . 3 hr T .Net Effect: o3 x 0.40 = 1.2 hr K
Prepare a separate staff rtcommendation (sec. 140)

Percent applications affected: - (140/340) 40%

Time: ", =8 hrs " r — Net Effect: .8 x 0.40 =

"mHold preissuance conference at applicant ™ request (sec
m<"*]5)) prepare memorandum of meeting. e

TeePercent applications affected: 50% - e " > e " » J£2.
Time: %?;4 hrs _ Net Effect: M4 x 0.5 = 2.6 h

Prepare formal agency decision with findings," conclusions in
support of decision; a detailed justification of decision, w
process (sec. 160) omuemm

Percent applications affected: =v :(140/340) 0.40%

Time: e .15 hrs oS- -= Net Effect: .--J5 x 0.4 ="6.0 hr

Within 10 days after appeal filed, decide whether to hear

appeal (sec. 640). > e m: > * e ;T
Percent applications affected: ~ 20% ee sWF."
Time: 2 hr e Net Effect: 2 x 0.2 = 0.4 hr.

If Class B hearing request granted, publish notice within TsI2W
permit arra, serve notice on everyone who received 1st,

agency decision, receive petitions for Intervention and
objections to Intervention petitions, decide whether to

grant Intervention petition w/in 10 days .(sec. 640).

Percent applications affected: - 5% W

Time: 8hrs e ® Net Effect: <=8 x 0.05 = 0.4 hr

Make summary decision in some coses on Class A b~ief, may
serve notice further brief required (sec. 710) <r.
Percent applications affected: *50f «aih o o em \_-r/V/
Time: 1hr Net Effect: Ix 0.05 = NIL = -

Oral hearing after second Class A brief, serve decision on
parties N

Percent applications affected:

Time 2 hrs e Net Effect:

TOTAL WEIGHTED - AVERACE PROCESSING
TIME INCREASE PER APPLICATION - 16.5 hours



- &%

b oA %

eeVAV. CALCULATION

A
/“feExpected application
o e e - > m -
Increased permit time per application: "16.5 hours Lve
V--e 1981 increased workload: “m*“6455 - 7590 hours
3.7 -"4.34 people ¢ s-mwfe ="-"PP**
o»**  m _ —_e N
Net Retirement: -4 oeoDle - = “ *——.
TMT 1 L= ./ Yo - , Leel* g o wx T e e I
" Saoam o T R TN g v
v /.The above request for four people is in addition to those
currently *»wsigned to the permit process at DMEM (see attached
AHV T * vt\0 --Review applicant
wna s "/-iS!Vritten comments
*of>r .
7 Keep record file
0 For disposal within coastal zone, ask for comments on
consistency 1issue in both .305 and .345 notice. ...
0 Prepare informal brief for Commissioner In event of appeal
v of decision. * « - - *U; ;®
-, . > HTe> L7 T

mGiven the numbor of deadlines In the proposed regulations, It Is ‘st

obvious we would receive benefit from developing a computer L VF K
monitoring process of the applications. *1 have not included a
./request here for these funds since | am not sure to what extent *j

ALARS could help with this, or indeed, what the final wm.";. r " -~A"n
regulations will require. I would not expect the amount to be
extraordinarily large, however. o<*
Please let me know If you need further information. L =..vTr* &
Attachments
cc: David Rogers - two copies
Mary Halloran .- e
Kay Brown _ emlvay «/ T . e
Bill van Dyke -
/> e A B2

Laurel Murphy
Mary Kaye Hession
«im JA\e. .o -
CH/mab
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REGULATORY REFORM

The Alaska State Chamber supports regulatory reform legis—
lation which will generate consistent, non-duplicative regulations
and processes for issuance of state permits which will create a
clearly defined method of permit procedure and which will encourag<
and help the business climate within the state of Alaska.

The Alaska State Chamber believes that unless the state
government assumes the role of cooperation and support .rather than
simply regulation and policing, we will not have a climate that
will encourage establishment of new industry or economic viability

for industries already operating 1in the state.



.4 .4 4 W - r t 77

/3 fotl fij 11) f1Jsuttu” "4m M/%O
"f) hodfl-sorftnj- o~ t.Vjfro
JANUARY 26,1982 COMPROMISE PROPOSAL  LoR MGS CS33-34 {LABOR

AI'D COMVERCE) n h# 31)/)%"
/Wfr>* A,~Flection 1» FINDINGS. eThe .legislature finds tfiat ~
Pf/~n ~2 Kk *© *5 -fI* . /**n0O *rS/I/
Xani* -/inT (1) the orderly development of state resources is
QA ] i) JtA 30 A-Jbdij&i* SUI*tIu%) fir ef+s/pA
Sip being unnecessarily delayed by the/length of time  required to
; W) jfa$A ~Jbttec * Jf]
obtain permits from state agencies/by the® complexity of the
/1) A* JbthW Tud ~bf33))?B]J
permitting process, and by the numbezcof agencies involved 1in
tt. permitting pretea.,; ' W S8-1* -
3 V-, .ZjL .gr 13) Buts W i/% 1-
yen I'A/-  1*v J*(2) the uncertainties created by tho lacX of specific
m)

time liauts, the proliferation of agency rovieva; the number, of-
1ST s/U<Oyito*l 6* 3C><63~dsfoSB'

agoncius involved in tho permit process, /(nd Uirrjustiried agency

requirements upon the processing of permit applications have

cost Alaskans millions of dollars in lost employment and higher

prices;

3) the public interest has not been advanced by
protracted delay in the processing of permit applications by ~ f\
state agencies;

4) by reducing the number of agencies and agency
reviews involved in the porrait process, and by requir."ag state
agencies to process permit applications in an expeditious manner,
the social, economic, and environmental health and well-being
of Alaska citizens will bo promoted;

(5) there arc many administrative orders and similar
documents that have been promulgated by the executive branch
x-eldting to interagency reviaw that conflict and overlap,

retarding the permit 1issuing process.



* Section 2. AS 44.62.330(a) 1is hereby amended A3 follow
(a) Except as provided m Article 8A of this Chapter, the

[The] procedure of the State Boards, Commissions, and Officers
listed in this Subsection or their successors by reorganization
under the constitution shall be conducted under AS 44.62.330 -
44.62.630. This procedure, 1including/ but not limited to,
accusations and statements o0of issues, sendee, notice and time
and place of hearing, subpoenas, depositions, natters concerning
evidence and decisions, conduct of hearing, judicial review And
scope of judicial review, continuances, reconsideration, rein-~
Statement or reduction of penalty/ contempt, mail vote, oaths,
impartiality, and similar matters shall be governed by AS 44.62.0.
- 44.62.650, notwithstanding similar provisions in the statutes
dealing with the state boards, commissions, and officers listed.
Where 1indicated, the procedure that shall be conducted under AS
44.62.330 - 44.62.630 is limited to named functions of the agency

(1) Repeal€»d by S 5 ch 159 SLA 1980.

(2) Board of Chiropractic Examiners

(3) Board of Dental Examiners

(€)) State Board of Registration for Architects,
Engineers and Land Surveyors

(5) Repealed by 8§ 13 ch 218 SLA 1976.

(6) Board of Examiners in Optometry.

(7) Repealed by S 5 ch 159 SLA 1980.

HCS CS3B 84 (Labor and. Commerce) , January 26, 1932.



(8) State Medical Board

9 Divison of Lands under Alaska Land Act where applicable

(10) Board of Nursing

(11) Board of Pharmacy

i"12) Board, of Public Accountancy

(13) Department of Labor as to functions relating to
employment security only as provided in <c) of this section

(14) Real Estate Commission

(15) Alaska Workers* Compensation Board, where
procedures are nof otherwise expressly provided by the Alaska
Workers Compensation Act

(16) Department of Transportation and Public Facilities,
as to functions relating to aeronautics and communications

(17) Repealed by 512 ehm SLA 1980.

(18) Repealed by 549 ch 94SLA 1980.

(19) Repealed by $54 ch 169 SLA 1978.

(20) Department of Revenue, Under Cigarette Tax Act

(21) Repealed by 554 «ch 169 SLA 1978.

(22) Repealed by $11 cn 181 SLA 19i6.

(23) Department of Public: Safety, as to suspension or
revocation of a security guard®s license under AS 18.65.400 - *
18.65.490

(24) Department of Health and Social Services, under

AS 47.35.010 - 47.35.080, relating to boarding and footer homes

for children

HCS CS3B 84 (Labor and Commerce), January 26, 1982.



(26) Repealed by &4 ch 120 SLA 1971.

27) Department Of Health and Social Services and
Department of Environmental Conservation under Alaska Food/
-Drug/ and Cosmetic Act (AS 17,20,010 - 17*20.380) and Department
of Health and social services in connection with the 1licensing
of embaimers under AS 08.44,010

(23) Department of Health and Social Services and
Hospital Advisory Council, under AS 18 .20.010 - 18.20.130

(29) Repealed by 5 4 ch 120 SLA 1971.

(30) Department Of Environmental Conservation/ under
AS 18,30.010 - 18.35.090, concerning the regulation of tourist
and trailer camps, motor courtB, and motels

(31) Repealed by 8 40 ch 206 SLA 1975.

(32) Repealed by S 4 ch 106 SLA 1970.

(33) Board of Marina Pilots

(34) Alaska Police Standards Council

(35) Guide Licensing and Control Board

(36) Board of Dispensing Opticians

(3 " Repealed by s 20 ch 1LG SLA 1981.

(38) Expired.

(39) Alaska Public Offices Commission

(40) Board of Fisheries

(41) Board of Game

(42) the Department of Education and the Professional

nes CSSB 84 (Labor and Coramorce), January 26, 1982.
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Teaching Practices Commission. with regard to proceedings to
revoke or suspend « teacher*$ certificate under AS 14.20.03Q -
14.2p.04Q and AS 14*20.470(a}(4)

{43} Alaska Commission on Poatseconaary Education
under AS 14.43.010 - 14.48.210 as to denial Of applications and
revocation of authoritationa and permits.

(44) Department of Environmental Conservation except
to the extent that AS 44+62.360 - 44.62.400 are inconsistent
with the manner in which proceedings arc initiated under tho pro-
visons of AS 46.03.010 - 46.03.900

(45) university of Alaska, except to the extent that
its inclusion is inconsistent With the provisions of AS 14.40.010
14.40.960

(46) Department of Commerce and Economic Development
concerning the fisheries enhancement loan program (s 16.10.500 -
16.10.620)

(47) Board of Psychologist and Psychological Associate
Examiners (AS 0S-=86.010)

(48) the Department of Pish and CamG as to functions
relating to the protection of fish and game under A5 16.05.070

(49) Board of Veterinary Examiners (AS 08.98.GIG)

(50) Board of Nursi -j Home Administrator-9 (a3 08.70.010)

(51) Board of Barhers and Hairdressers (AS 03.13.010).

‘45 cc

ncs CS53 84 (Labor and Commerce), January 26, 1982.



* Sec. 3. AS 44.62 1is amended by adding new sections

to raa&.t
AB.TICJLE 8a. P2RMIT PROCESSING.

/jfee. 44.32.632.] PERMIT CLASSIFICATION. (a) Each state
resource agency shall by regulation classify each of tho permits
issued by that agency within one of the two following categories:

(1) <class | permits, for which the state agency must
issue a final decision within 30 days after the date of
receipt of a completed permit application; and

2) class 1l permits, for which, because of a necessary
public notice or interagency review period, a final decision, cannot
be issued within 30 days. A final decision ONn a class Il permit
must be i1ssued w!thin o5 days after tho date of receipt of a
completed permit application.

(b) Pinal regulations classifying 1its permits, and uniform
procedural regulations providing for the processing of these
permits, shall be adopted by each state resource agency by
October 1, 1982, following appropriate notice and hearing.

Permits applied for afuyor October 1, 1982 must be 1issued in
accordance with the tirtu periods specified in (a) of this

section, end the provisiois of the implementing regulations.

HCS C3S3 04 (Labor and Commerce), January 26, 1982.



Sec* 44.62. 633. OTHER REGULATORY REQUIREMENTS FOR
PERMIT PROCESSING. *

<a) Upon a finding by the head of a resource agency that
a permit being considered involves unusually complex 1issuas so
that the agency cannot render a final decision within the time
period specified in AS 44.62.532(a) , the head of the agency may
prescribe a time period within which the final decision will be
made . The finding of t-he head of the agency may be appealed
by the applicant to the superior court under the Appellate
Rules of Procedure. In no event may the time period be
extended more than 120 days beyond tho time period specified
in AS 44.62.632(h).

(b) The time period specified in AS 44.62.632(a) may

be extended if necessary to facilitate int processing of a

permit, application through memoranda of understanding between

state and federal agencies, but only if strict adherence to

the time periods established in AS 44,62.632 ia) would pose

an irreconcilable conflict with a federal statute or regulation.
(c) Subject to (a) and (b) of this section and AS

44.62.634, failure of a resource agency to make a final

decision within 30 days after the receipt of a completed permit

application for a class | permit, or within 65 days after

the receipt of a completed permit application for a class

Il permit, constitutes approval of tho application. In an

-7-

ncs CSSB 84 (Labor and Commerce), January 26, 19J2.



appeal Of a permit issued by operatic: i of this subsection,

the record shall be construed in. a light most favorable to

the applicant, and the permit shall be accorded a presumption

of regularity.
(d) A State agency may not condition the 1issuance

of a permit upon the 1issuance of .1 permit from another govcrn-

mantal agency.

HGS CSSJ3 84 (Labor and Commerce) , January 26, 19B2.



Sec. 44.62.634. ADDITIONAL INFORMATION. (a) If a
resource agency receives a completed permit application which
does not contain sufficient information concerning the
project > compliance with the agency"s statutes and regulations,
the agoncy shall notify the applicant within 15 days after
receipt of a completed permit application for a class 1
permit, and within. 30 days after receipt for a class 1l

-

permit.

(b) The notification must specify those particular facts
or issues concerning the proposal upon which the agency requires
additional information 1in order to determine whether the
project will conform with the agency®"s statutes and regulations?

() IT a timely request under subsections (a) and (b)
of this section |Is made, the time period specified in AS
44.62,632 is suspended from the date Of request to tho date of
full compliance wi*n the request. Subsequent requests for
additional information may be made, but must relate only to
new issues raised by tho response to the initial notification.
Subsequent requests shall not extend the time periods specified
in AS 44.62.632,

(©)) Nothing J.n this section shall ba construed as granting
any resource agency tho authority to request information beyond

tho authority given to it by other statutory provisions.

-fi-

HCS CSSa 84 (Labor and Commerce), January 26, 1982.



Section 44.62*635. LEAD AGSMCY. (a) (For each class

of activity permitted in the statC? is established a
/) I</x/7?)

lead agency which is solely responsible for ligufng coastal
managemont consistency daterminal-ions under AS 46.<10 and for
preparing and submitting state comments on federal permit
applications. The lead agency shall be that resource agency
having principal responsibility for authorizing the overall
activity, 1including instances where an activity requires
permits from more than One resource agency. For classes of
activitias for which no agency with principal responsibility

exists the governor shall designate a resource agency to be a

¢ Vr 1
(b) * Substantive consideration shall be given to

comments of resource ngeneitf:} and to the Office ot Coastal

eManagement within the.ir primary areas of expertise/ and
also to the™mmoncs of coastal .resource districts made
J%N”EA. . .

pnvcJt™ff- -to an approvad district coa3tal management progranm

GThe lead agency hall con-1idor opinions, conclusions or recomm,end
tions submitted by tho commenting agency, but may, in its dis—

cretion, roach contrary Opinions, conclusions or recommendations

according to the evidence received*

The lead agency shall then

balanco compoting factors 1in reaching its final decision.

No resource agency other than the lead agency has primary

expertise in the balancing of competing factors.

the



balance competing factors 1in reaching its final decision.
No resource agency other than the lead agency has primary
expertise in the balancing of competing factors,

(e) No state -agency other than the lead agency may comment

to a federal permitting agency.

(d) An agency"s completion of a review under § <
the Clean Water Act (33 USC & 1341) does not constitute that

agency as a lead agency hereunder.

nes CSSB 34 (Labor and Commerce), January 26, 1982.



Section 44.62*636, COMMENT PERIOD. A coastal resource
district or state agency which receives a request for comment
in. connection with a permit application or plan review being
processed by a resource agency shall Submit such comments in
accordance with the following Schedule:

¢)) Comments on class | permits shall be submitted
within 15 days of the agency®"s receipt of the request;
) Comments on class 11 permits and federal permits

shall be submitted within 30 days of tho agency % receipt of
the request;

(3) Where, pursuant to AS 44.62.633, the requesting
agency has extended the tiave periods specified in AS 44.62.632,
that agency may extend tho time period specified in this section

for up to an Additional 30 days.

12

VXS CS50 84 (Labor and Commerce), January 2Ff, 1982.



M1
Sec. 44.62.637. AJDMINISTpi.TIVE APPEALS. The uniform

procedural regulations promulgated pursuant to AS 44.62.632(h)
shall provide for on administrative appeal from & final
decision on a permit, application. .(*"The appeal must be resolved
within 45 days of the final decision, or, if a hearing 1is

held on the appeal, within 65 days of tho final decision.

Such appeal shall be to the head of tha” g-enoucce agency
involved. An appeal taken from a decision granting a

permit shall not necessarily stay the issuance of the permit
in question. The head of the agency may summarily dismiss

an appeal before the time established herein, and such
dismissal shall be the final agency action on the matter.

If the public interest is so served, in an appeal from the
denial or conditioning of a permit thes head of the”agency

may grant the permit or remove conditions thereon ponding

the outcome of the appeal.

-13-
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Sac. 44.62 T633. REVIEW BY THE SUPERIOR COURT. (a) Judicial
review by tho superior court of a final decision issued pursuant
to Article 8A of this chapter my be had by filing a notice
of appeal in the superior court in accordance with the
applicable rules of appellate procedure* The right to
appeal is not. affected by the failure® to seek further review
pursuant to AS 44.62.637. The review shall be governed by

the provisions of AS 44.62.560(b) - (e) and AS 44.62*570.

(b) An appeal taken under this section haa preference
On the calendar of civil actions before the court and shall

be decided without unnecessary delay.

-14-

HCS C3SB 84 (Labor and Commerce), January 26, 1982,



* Sec. 4. AS 44.62.540 is amended by adding a new sub-—

section to read:

(©) As used in AS 44.02.632 - 44.62.635,

(¢D) "date of receipt” tnean3 the date on which a state
agency actually receives a completed application filed in accord
ance with agency regulations and at a place identified as appro—
priate for filing in the agency"s regulations;

{2) "permit" means a permit, license, certification,
consistency determination, or other authorization or approval
issued by a resource agency as a written document that 1is
required to be obtained or 1ia {solicited from b state agency
before the construction or operation of a project; "permit#
does not include the approval of a unit agreement, a unit
development plan, or a unit exploration plan, or conveyances
gf interest in state land or water, but does include all
authorizations and approvals, whether proprietary or regulatory,
necessary to undertake a project under a previously conveyed
property interest;

3) "project” means a new activity or expansion
or addition to an existing activity for which normits are
required before construction Or operation; "project" does
not include pursuing a .".rade or profession, providing public

health service or operating a financial institution;

-15-

ncs CSSD 34 (Labor and Commerce) , January 26, 11)62.



D VW (M

(€)) "resource agency" means the Department of
Psaeurcas, tho Department of Environmental Conservation, and the
Department of Fish and Game with respect to permits issued
for the protection of fish habitat or the regulation of
state sanctuaries, refuges, and critical habitat areas;

) "substantive consideration”™ means that,(where

factual statements or data arc submitted by a resource
agency or a coastal resource district, those statements or data

shall bciTcfeem&cl true unless/ the lead agency or permit applicant

Natura

refutes such statements or data by a preponderance of the evidence?®)

The lead agency shall consider opinions, conclusions or recommendn-

X tions submitted by tho commenting agency, but may, in its dis-

yoration, reach contrary opinions, conclusions or recommendations

Maccord!ng to the evidence received.

- 16-
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CHARLIE PARR
ALASKA LEGISLATURE

S.R. Box 50=99
FiirbanVi, Aluka 99701
(907) 456-5029

May 7, 1982

To: Members of the House
From: Senator Charles Parr

Regarding: CS SB 135 (Rules)

Pooch V
Juneau, Alatka 99811
(907) 465-4907

All members of the House and the Senate recently received a
form letter distributed by a transportation common carrier

regarding SB 135 (legislation which deals with
transportation subcontractors commonly known as

"Owner-Operators"). Due to the importance of this bill
would Ulike to clear up some misconceptions which may have
been created by the information provided by the carrier.

The gravest inaccuracy 1is the obviousattempt to paint this

issue as a union dispute. It has beenclearlydemonstrated

in two Senate committee hearings that this is not the case.

The owner operator 1is stuck between the union and the

carrier. On the one hand, the owner operator under law must

only work for a common or contract carrier and under

contract which has terms that are generally set by the

carrier, on the other hand, 1in order to work for some
carriers the operator must join the union.

Under Alaska Transportation Commission regulations, the

carrier is allowed to deduct the employee wages and benefits
as well as any truck expenses from the revenues paid to the
owner operator for the leased vehicle. This means that the

owner operator pays his own wage and benefit and union

contributions as well as the employers contributions through
deductions 1in the lease revenues. Any economic benefits that

the union, if it is a union shop, negotiates for the

employee are just further expenses to the owner operator
which are backed off the revenues which are received for

lease of the vehicle.

It makes no sense for a owner operator to strike for
type of benefits which the union could provide, 1i.e.,

the

related to wages and benefits, because that money comes out
of the truck revenues, revenues which are under a contract -«
which the union plays no part in securing, a contract which

is specifically and only between the carrier and the

operator, and which provides the finances which allow the

operator to pay vehicle expenses and living expenses.

The concern of the owner operators 1is that while carriers
such as the one which distributed the letter in question

are



postil.g record profits as the result of a highly protected
industry, that numerous Alaskan owner operators who do not
enjoy the same protection under the law are going out of
business because they can no longer afford to operate their
rigs at the level of revenues being offered by the carriers.

The carriers are cutting their tariffs (or not adjusting
them to reflect the effects of inflation) but still
maintaining the same or higher profits, while it is the
owner operator, whom 1is unrecognized by ATC, that is
receiving less and less revenue for the vehicle lease and 1is
required to pick up more of the costs and risks related to
the transportation of goods over Alaska®s highways.

The result is that today, unlike the era prior to the
pipeline, common carriers own few if any of their own
vehicles, thus eliminating all risk related to maintaining
or operating trucks, and that r<;s’X Isibility has been
transferred to the owner operator. The carrier has an
opportunity to work essentially as a broker, a broker who is
in a monopolistic industry where the owner operators have to
work for t..e carrier and where the carrier need not fear the
entrance of other carriers into the market due to ATC
protection.

The operators, under CS SB 135(rules) are provided a measure
of protection, not the protection afforded the carriers, but
the minimum protection which will allow competition to
flourish within the Alaskan Economy.
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CS SB 135 (Rules)

CS SB 135 (Rules) provides a measure of equal protection to
a class of transportation operators not envisioned when the
Alaska Motor Freight Carrier Act was developed. It is less
prouectior than afforded the current class of carriers, but
the minimum which will allow competition and fair trade to
grow in this sector of the Alaskan Economy.

The primary reason for this legislation 1is the economic
survival of the group providing more than 90% of Alaska“"s
transportation services - the transportation subcontractor
(commonly known the "owner operator™).

At issue here 1is the question of minimum standards which
will 1insure that transportation subcontractors receive
reasonable consideration for the service and the equipment
provided which 1is necessary to properly serve public needs
in the Alaskan environment and economy.

ITf these people who provide necessary transportation
services can not be assured of a certain minimum rate of
return on.their efforts, there 1is a danger that no one will
provide the type of "adequate, complete, dependable and
stable transportation in all its phaser™, as is assured the
public under AS 42.10, the Alaska Motor Freight Carrier Act.

The bill provides the Alaska Transportation Commission with
authority to:

-regulate at one level lower than it now does.

-provi.de licenses to those who are currently
transportation subcontractors or who have operated
in Alaska since 1976.

-appiy standards of public convenience and necessity
to the 1issuance of further licenses.

-provide for minimum and maximum rates

The 1licensing, grandfather, and rate provisions are modeled
after the Alaskan system for common carriers and is a
standard approach for a category of public utilities (the
grouping in which transportation falls).



RULES CS for SB 135

Changes from Finance CS:

-Section 3 deleted. This section would have changed the
definition of a "private carrier”™ by deleting languaae
referina to lessee ana bailee (which is how it presen 1y
reads in the statutes.) Therefore, the statutes remain
the same regarding "private carriers.” This change was

agreed 1in the Rule.s Committee hearing. = °
v

-p.- 1 line 1S ..construction contractor operator. 7.
is deleted. This change was agreed 5n the Rules
Commiutee hearing.

-grandfather clause added. This clause would be the
basis for issuing owner/operator (transportation sub-—
contractor 1l permits. (Section 1 (f)yJ This change was

discussed in""the Rules Committee hearing.

-owner/ope*-; tor language deleted. "transportation subcontractor”
added. As SB 135 (Finance! reads, an owner/operator 1is
a trucker that owns one truck. In fact, many truckers own

emore than one truck, but they are. not by definition "carriers."
What the term "transportation subcontractor” does 1is more
accurately describe truckers that own more than one truck
than, the term currently used in SB 135 (Finance) . This
change in" terminology 1is very important because of the- permit
system that SB 135 would create.

The language 1in the Rul”~s CS read: TRANSPORTATION SUBCONTRACTOR,
a person who rents, leases, or otherwise provides a motor
vehicle for the use of common or contract carriers 1in trans—
porting property and who provides or arranges for, directly

or indirectly, a driver or operator for the vehicle but does
not irelude taxicabs. This 1is new lancuaoe. Need for it

arose out of problems wTith owner /operator terminology in the
am. ication of SB 135.

-immediate effective date (Sec. 4) plus time frame ATC shall
adept, regulations (Sec. 3) will mean as swift an implementation
of the c-ermit system as 1is possible by law and the ATC regs.

-Permit systenm, pen xt each vehicle, not each driver (SB 135
will 1institute a system similar to issuing license plates as
opposed to driver™s license.). Nor.transferable permits will
be issued to each truck so that the number of trucks 1in use
will be constant. This creates a limited entry type situation
fcr the trucking industry. The scenario would be something

like this: Under the grandfather clause, a person operating
a truck in Alaska between 1976 anc the effective date of

S3 135 woud receive, upon application, a transportation
subcontractor permit. This permit would be issued to each
truck of the person that is eligible under the grandfather
clause. If a trucker wrecks his truck and buys a new one,
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the permit will be transferred to the new truck. If the
trucker suffers economic or physical hardship or death,
the permit can be transferred to a spouse, Oor a person
designated by the owner. Cases of transferability will
be specifically spelled out in the ATC regulations. This
is necessary to prevent locking up the market, where
permits might possibly be sold and also have the affect
of inflating- the. cost of a truck. Nontransfer-able permits
aT ow fair access to future croups"” ~

An annual permit system would be instituted. This would
mean a yearly review of already existing permits to assure
that permits issued are not for dormant trucks.

Regularly, the ATC will review the transportation needs of
the state, and based on their review will decide if "public
convience ana necessity® dictates that more permits be
issued. Khan ATC does decide that more permits, will be
issued, anyone who 1is a transportation subcontractor will be
eligible* At this point the grandfather clause -will no
longer be applicable, '15 >ef_.

Historical./, grandfather clauses have proved to be
constitutionally unbound, SB 135"s grandfather clause

makes no reference to Alaska residency so that it is
constitutionally sound ana will stand if challenged 1in

a court of law, Also, the provision that it can be used
only upon the inception of the ATC transportation contractor
permit system and 1is then open tc all, affords every citizen
due process and prevents people like the Zobels from having
a picnic with SB 135.
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601 Hughes, Fairbanks, Alaska 99701
Phone (907) 452-5814 or (907) 452-5841

April 12, 1982

Senator Charles Parr

Chairman Senate Health, Education & Social Services Committee
State Capitol

Pouch 5

Juneau, AK 99811

Dear Senator Parr:

I am writing in regards to the Transportation Subcontractor Proposal
presented to you by the Women for Alaskan Owner/Operators Committee.
I hcve examined the entire proposal as well as the supporting docu—
ments and agree with nearly every detail. The Owner-Operator por —
tion of the Alaskan transportation industry is in a crisis situation
the results of which will have far reaching effects into the Alaskan
economy . To understand the situation you need to know how this
developed.

Prior to the pipeline days there were very few Owner-Operators 1in
Alaska. Quite to the contrary 90 percent of the freight moving then
was moved by carriers utilizing company owned equipment driven by
employees of that carrier. As the pipeline project began to unfold
these carriers increased the size of their fleets dramatically to
accommodate the tra lendous tonnages of freight to be moved. The
rates were good and new or dormant carriers developed to fill the
demand. Soon equipment became harder and harder to come by and the
carriers began utilizing Owner-Operators to fill this need.

All went well during this period as the rates were adequate and the
equipment leases and payments were liveable.

In the period following the peak of the pipeline project more and

more competition developed over the decreasing demand (anatural

thing) for transportation. The carriers began filing lower and

lower tariff rates 1in order to get the work. As the rates declined
companies with large numbers of company owned trucks found it not
profitable to operate and began turning more and more toOwner-
Operators. Many companies sold their trucks directly tothe employees
driving for them. There were many advantages in leasing from Owner-

Operators, not the least of which, was that the company no longer

nad the overhead of shops, 1ir chanics, or any of the repair responsi —
bilities. The 1legal responsibility to insure equipment remained up
to state and federal agency standards was and is still the carriers
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responsibility. The cost of that standard however, 1is borne by the
Owner-Operator including any fines related to this. In some cases,

even the public liability and cargo insurances required by law of
the carrier are prorated and subtracted from the amounts paid on
the leases.

Still during the demobilization period of the pipeline amounts re—
ceived by Owner-Operators were adequate to maintain and operate

the equipment. Then in 1979, under pressure by the carriers and
over the objections of the Owner-Operators, the ATC revised the
leasing regulations under 3AAC 64.070. This allowed the costs of
the driver to be legally deducted from the lease revenues earned by
the Owner-Operator. By so doing the carrier was further relieved
from the expense of employees including, but not limited to wages,
fringe benefits, the employers contributions for; social security,

unemployment, and workmens compensation payments. Even then 1in
1979 the received amounts for the Owner-Operator were tolerable
though very close to intolerable. Now came the inevitable.

Too many carriers, too little work. The carriers, protected by

favorable laws and protected by leases that gave them impenetrable
protection for their profits entered into cutthroat competition

totally insulated from any losses. Certainly not all carriers were
or are of this mind but faced with loss of business the alternatives
were to get out of business or follow suit. Most followed suit.

The Owner-Operator having no voice over the tariff rates and no voice
in the price paid for his services reached the point of not enough
money to maintain his equipment, his home and family.

Facing the 1inevitable loss of their equipment and or bankruptcy

many Alaskan Owner-Operators withdrew their equipment asking for
better leasing arrangements. Some reached agreements and were able

to continue operating. Others were told either take what your getting
or we will replace you.

Some companies based outside Alaska recognized the desperate economic
conditions there and began an active recruiting effort in the lower

48, advertising a need for Owner-Operators ir. Alaska. The rates
stated lookea unbelievable to Owner-Operators there who have little
or no understanding of the cost of operating in Alaska. Over the

last six months literally hundreds of these Owner-Operators have
come to Alaska as direct replacements for Alaskan Owner-Operators.
Alaskans "equipment 1is sitting 1idle, unable to compete against out—
siders who have no families here, no homes and no investment 1in

Alaska. Their equipment 1is ill-equipped for Alaskan operating con—
ditions yet carriers lease their equipment send them on the road
overloaded and 1inexperienced. Much of the type of equipment now in

use was previously refused for use by the carrier because it failed
to meet their standards.
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The Alaskan Owner-Operator 1is not asking for subsidies or hand outs.
What Alaskan Owner-Operators are asking for is to be allowed to func-—

tion and compete in Alaska®s own economy. It would be hard to argue
that Alaska doesn"t have it"s own distinct economy. Alaska has
always been plagued by the flow of dollars out of our economy. Many

Alaska businesses will be hurt if the present trend continues.

Alaskan Owner-Operators are a clearly identifiable industry of small
businessmen who have proved their efficiency by the fact that approxi—
mately 90 percent of all freight moved by truck in Alaska 1is moved

by an Owner-Operator. There are many similarities to the Alaska
fisherman. Limited entry has helped Alaskan fishermen and Alaskan
Owner-Operators need similar laws to allow this industry to function
for Alaskans.

The Transportation Subcontractor Proposal 1is an excellent beginning
for Mlowing this industry to function and to reach stability in
these very unstable times. It is essential that this be brought
before the legislature before this session ends. By next January
the damage to these Alaskan small businessmen will be irrepairable.
Many have already filed bankruptcy or are facing the loss of their
equipment and personal possessions.

I urge you to bring the Transportation Subcontractor Proposal forward,
to examine it closely, and pass it before this session ends.

The Alaskan Owner-Operator has earned and deserves your immediate
attention to this industry of small businessmen. Please do not delay!

Sincerely,

Tim Gunderson
President

gs/TG
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