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A u g u s t  25, 1981
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TESTIMONY OF TIM BRADNER 

SOHIO ALASKA PETROLEUM COMPANY 

ON 2ND RULES COMMITTEE SUBSTITUTE 

SENATE BILL 84

T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  t e s t i f y .  My name i s  Tim 

B r a d n e r .  I  am w i t h  S o h i o ' s  G o v e r n m e n t  A f f a i r s  o f f i c e  i n  A n c h o r a g e .  

W i th  me i s  R o g e r  H e r r e r a ,  S o h i o ' s  A l a s k a  E x p l o r a t i o n  O p e r a t i o n s  

M a n a g e r s I ' m g o i n g  t o  make a  f e w  o p e n i n g  r e m a r k s ,  M r.  C h a i r m a n ,  a n d  

t h e n  t u r n  o u r  p r e s e n t a t i o n  o v e r  t o  Mr. H e r r e r a ,  who w i l l  d i s c u s s  some 

o f  o u r  p e r m i t t i n g  p r o b l e m s ,  u s i n g  tw o  N o r t h  S l o p e  e x p l o r a t i o n  w e l l s  we 

d r i l l e d  l a s t  w i n t e r  a s  e x a m p l e s .

T h i s  i s  t h e  s e c o n d  y e a r  i n  a r o w ,  Mr. C h a i r m a n ,  t h a t  a  p e r -  

m i t - r e f o r m  b i l l  - -  e s s e n t i a l l y  t h e  same b i l l  —  h a s  b e e n  l e f t  on  t h e  

H o u se  c a l e n d a r  t h e  l a s t  d a y  o f  t h e  s e s s i o n .  S e n a t e  B i l l  524 d i e d on  

t h e  c a l e n d a r  i n  t h e  c l o s i n g  h o u r s  o f  t h e  s e s s i o n  i n  1 9 8 0 .  T h i s  y e a r  

S e n a t e  B i l l  84 c o u l d  n o t  b e  a c t e d  on  b e f o r e  a d j o u r n m e n t  a n d  w i l l  a p p e a r  

a u t o m a t i c a l l y  i n  t h i r d  r e a d i n g  n e x t  J a n u a r y .

S o h i o  a n d  o t h e r  p e t r o l e u m  c o m p a n i e s ,  a s  w e l l  a s  o t h e r  r e s o u r c e  

g r o u p s  h a v e  a c t i v e l y  w o r k e d  on  p e r m i t - r e f o r m  l e g i s l a t i o n  d e v e l o p m e n t  

w i t h  t h e  s t a t e  a d m i n i s t r a t i o n  a n d  t h e  l e g i s l a t u r e  f o r  s e v e r a l  y e a r s  

now. S e v e r a l  i m p o r t a n t  c o n c e p t s  f r o m  S B -5 2 4  i n  1 9 8 0 ,  p a r t i c u l a r l y  t h e  

maximum t i m e  p e r i o d s  f o r  i s s u i n g  p e r m i t s ,  h a v e  b e e n  c a r r i e d  o v e r  i n t o  

1 9 8 1 .  B u t  t h e r e  a r e  i m p o r t a n t  new i d e a s ,  s u c h  a -  t h e  l e a d  a g e n c y  

c o n c e p t ,  e m b o d i e d  i n  S B - 8 4 .  Mr. C h a i r m a n ,  we w o u l d  u r g e  t ' i s  c o m m i t t e e  

t o  s t u d y  t h o s e  new i d e a s  c l o s e l y .

The  p e r m i t t i n g  p r o b l e m  i s  v e r y  c o m p l i c a t e d ,  Mr.  C h a i r m a n .  I t  

r e s u l t s  f r o m  a c o m p l e x  a n d  s u b t l e  i n t e r p l a y  b e t w e e n  two f e d e r a l  a c t s  

an d  s t a t e  a g e n c y  r e s p o n s e s  t o  t h o s e  f e d e r a l  a c t i o n s .  T h e r e  i s  no 

s i m p l e  s o l u t i o n  t h a t  w i l l  s o l v e  e v e r y t h i n g ,  b u t  l e g i s l a t i v e  e n a c t m e n t
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of some form of SB-84 will be a good start in resolving at least the 

state's response to these federal acts.

Here's the basic problem: Until two or three years ago,., our

permit procedures with both state and federal agencies were iairly 

simple and straight forward. But then two things happened. First, the 

federal Corps of Engineers assumed permitting jurisdiction over wet­

lands; second, the federal Coastal Zone Management Act that required 

a state consistency determination before the federal permit could be 

issued. The problem comes in the manner in which state agencies have 

responded to the Corps solicitation for state comments. What was a 

fairly simple permit process has now become disorderly, confusing, and 

very time-consuming and costly.

I n  p r a c t i c a l  t e r m s ,  we m u s t  g e t  a C o r p s  o f  E n g i n e e r s  p e r m i t  f o r  

a n y  r o a d  e x t e n s i o n  o r  g r a v e l  p a d  i n  t h e  P r u d h o e  Bay f i e l d ,  w h i c h  a s  many 

o f  y o u  know ,  i s  i n  a c o a s t a l  w e t l a n d .  A l m o s t  a l l  o n s h o r e N o r t h  S l o p e  

d e v e l o p m e n t ,  a s  w e l l  a s  o f f s h o r e ,  i s  s u b j e c t  t o  C o r p s  p e r m i t s ,  s t a t e  

c o n s i s t e n c y  d e t e r m i n a t i o n s  a n d  s o m e t i m e s  c o n f l i c t i n g  s t i p u l a t i o n s  p u t  

f o r t h  b;> d i f f e r e n t  s t a t e  a g e n c i e s  i n  r e s p o n s e  t o  t h e  C o r p s  s o l i c i t a t i o n  

f o r  c o m m e n t s .  The  C o r p s  r e g u l a t i o n s  d o e s  n o t  p e r m i t  t h a t  a g e n c y  uo 

a r b i t r a t e  b e t w e e n  c o n f l i c t i n g  s t a t e  p o s i t i o n s  and  s t i p u l a t i o n s ,  an d  

t h e  e n d  r e s u l t  i s  u s u a l l y  t h a t  t l i e  C o r p s  a c c e p t s  a l l  s t a t e  a g e n c y  

c o m m e n t s  a s  f o r m a l  s t i p u l a t i o n s  on  t h e  C o r p s  p e r m i t .

The  s t a t e  a d m i n i s t r a t i o n  h a s  t r i e d  t o  s m o o t h  t h i s  p r o c e s s  by 

r e q u i r i n g  a l l  s t a t e  c o m m e n t s  an d  s t i p u l a t i o n s  t o  b e  p u t  t o  t h e  C o r p s  

t h r o u g h  t h e  g o v e r n o r ' s  o f f i c e ,  b u t  t h i s  a p p r o a c h  h a s  h a d  p r o b l e m s  and  

t h e  a d m i n i s t r a t i o n  i s  now r e - t h i n k i n g  t h i s  p r o c e s s .

T he  f e d e r a l  r e q u i r e m e n t  f o r  a c o n s i s t e n c y  f i n d i n g  by  t h e  s t a t e  

i s  a n  a d d e d  c o m p l i c a t i o n .  T h o s e  o f  you  f a m i l i a r  w i t h  C o a s t a l  Zone 

M a n a g e m e n t  know t h a t  A l a s k a ' s  CZM p r o g r a m  i s  a g e n e r a l  s t a t e m e n t  o f  

v a l u e s ;  e n v i r o n m e n t a l  p r o t e c t i o n  b a l a n c e d  w i t h  r e s o u r c e  d e v e l o p m e n t ,  

e t c .  B u t  i t  b e c o m e s  a m t t e r  o f  i n t e r p r e t a t i o n  by  a s t a t e  e n t i t y ,  i n
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c h i s  c a s e  t h e  D i v i s i o n  o f  P o l i c y  P l a n n i n g  an d  D e v e l o p m e n t ,  a s  t o  

w h e t h e r  a p a r t i c u l a r  C o r p  p e r m i t  a p p l i c a t i o n ,  f o r  a P r u d h o e  Bay r o a d ,  

p a d ,  o r  a n  o f f s n o r e  g r a v e l  p a d ,  i s  c o n s i s t e n t  o r  i n c o n s i s t e n t  « i t h  a 

g e n e r a l  n o t i o n  o f  e n v i r o n m e n t a l  p r o t e c t i o n .  I f  t h e  f i n d i n g  i s  i n c o n ­

s i s t e n t ,  n o  C c r p s  p e r m i t  c a n  b e  i s s u e d .  W hat  u s u a l l y  h a p p e n s ,  h o w e v e r ,  

i s  t h a t  a c o n s i s t e n c y  f i n d i n g  i s  i s s u e d ,  b u t  w i t h  s e v e r a l  s t i p u l a t i o n s  

s u c h  a s  s e a s o n a l  d r i l l i n g  r e s t r i c t i o n s  a n d  o t h e r  o p e r a t i o n a l  r e q u i r e ­

m e n t s .  Some o f  t h e s e  s t i p u l a t i o n s  c a n  be  v e r y  d i f f i c u l t  a n d  c o s t l y  t o  

c o m p l y  w i t h .
V -

In  c o n d u c t i n g  t h i s  c o n s i s t e n c y  i n t e r p r e t a t i o n ,  t h e  g o v e r n o r ' s  

o f f i c e  r e c e i v e s  c o m m e n t s  i n  a n  u n s t r u c t u r e d  m a n n e r  f r o m  many s t a t e  

a g e n c i e s .  The l a c k  o f  a c l e a r  s e t  o f  r e g u l a t i o n s  o r  a  s t a t u t e  g o v e r n i n g  

t h i s  i n t e r c h a n g e  l e a d s  n o t  o m y  i_o g r e a t  d e l a y ,  b u t  a l s o  t o  s i g n i f i c a n t  

d i f f e r e n c e s  o f  o p i n i o n  o n  t h e  p a r t  o f  v a r i o u s  a g e n c i e s  o v e r  s p e c i f i c  

p r o j e c t s .

In  S B - 8 4 ,  Mr. C h a i r m a n ,  some n e e d e d  o r d e r  w o u l d  b e  b r o u g h t  t o  

t h i s  p r o c e s s  by  m o v em en t  o f  t h i s  c o n s i s t e n c y  f i n d i n g  t o  t h e  p r i m a r y  

s t a t e  l i n e  a g e n c y  d e a l i n g  w i t h  t h e  a c t i v i t y  —  t h e  " l e a d  a g e n c y " .  In  

t h e  c a s e  o f  p e t r o l e u m ,  i t  w o u l d  b e  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .

My saying this implies no criticism of the way DPDP has handled 

these procedures, Mr. Chairman. It is a complex process thrust upon 

well-intentioned people who have had to arbitrate sharply different 

opinions among state agencies. Sohio has been pleased with responses 

of individuals in that division to our problems; our problem here if. 

with basic organization of the process.

Sohio . :imary concern, Mr. Chairman, has been the need to give

structure and organization to the way state agencies respond to this 

federal consistency and Corps of Engineers stipulation process. The 

present system is disorderly, confusing and has led to problems in 

development activity rn the Prudhoe Bay field and more serious problems 

in. our exploration program.



To t h i s  e x t e n t ,  c e r t a i n  c o n c e p t s  i n  S B - 8 4 ,  l i k e  t h e  l e a d  a g e n c y ,  

a r e  m o re  i m p o r t a n t  t o  u s  a s  a N o r t h  S l o p e  o p e r a t o r  t h a n  o t h e r  c o n c e p t s ,  

s u c h  a s  maximum t i m e - p e r i o d s , a l t h o u g h  t h a t  i s  a l s o  i m p o r t a n t .

I  w o u l d  a l s o  l i k e  t o  s a y ,  Mr. C h a i r m a n ,  t h a t  t h e  s t a t e  a d m i n ­

i s t r a t i o n  h a s  g ro w n  t o  r e c o g n i z e  many o f  t h e s e  p r o b l e m s ,  a n d  h a s  b e e n  

w o r k i n g  on  i d e a s  t h a t  a r e  v e r y  s i m i l a r  t o  t h o s e  d e v e l o p e d  by  i n d u s t r y .  

We w o u l d  u r g e  t h e  c o m m i t t e e  t o  r e v i e w  s e v e r a l  p r o p o s e d  v e r s i o n s  o f  

S B -84  t h a t  h a v e  b e e n  w o r k e d  on  i n  d r a f t  f o r m  s i n c e  t h e  e n d  o f  t h e  

s e s s i o n .  T h e s e  i n c l u d e  a n  A u g u s t  17 d r a f t  by t h e  A l a s k a  O i l  a n d  Gas 

A s s o c i a t i o n  a s  w e l l  a s  p r o p o s e d  a m e n d m e n t s  by t h e  a d m i n i s t r a t i o n  i n  

m e e t i n g s  w i t h  s e v e r a l  c o m p a n i e s ,  i n c l u d i n g  S o h i o .  We f e e l  t h e  a d m i n ­

i s t r a t i o n  a m e n d m e n t s  h a v e  some g o o d  i d e a s  a n d  s h o u l d  be  l o o k e d  a t  v e r y  

c a r e f u l l y .  The  AOGA ^ r a f t  a l s o  d e s e r v e s  s t u d y .  We l o o k  f o r w a r d  t o  

w o r k i n g  w i t h  y ou  i n  f> e w o r k - s e s s i o n s  o f  t h e s e  c o m m i t t e e s .

W i t h  t h a t ,  I w i l l  t u r n  t h i s  o v e r  t o  Mr. H e r r e r a .



T e s t i m o n y  by

Max D. N a l l e y

Exxon  Company USA 
F e b r u a r y  1 9 ,  1982

b e f o r e  t h e

H o u se  L a b o r  a n d  Commerce  C o m m i t t e e

r e g a r d i n g

2nd HCS CSSB 84  (L&C)



MR. CHAIRMAN, I AM MAX NALLEY, ALASKA PUBLIC AFFAIRS MANAGER 

FOR EXXON COMPANY, U.S.A. I AM PRESENTING THE COMMENTS OF 

MR. RICHARD H. WEAVER, EXXON’S ALASKA OPERATIONS MANAGER,

WHO IS NOT ABLE TO BE HERE TODAY DUE TO A PRIOR COMMITMENT 

TO MEET WITH COMMISSIONER KATZ.

EXXON APPRECIATES THIS OPPORTUNITY TO COMMENT ON THIS DRAFT 

BILL WHICH WE VIEW TO BE OF GREAT IMPORTANCE TO THE STATE,

ITS PEOPLE AND THE INDUSTRIES CONCERNED WITH RESOURCE DEVELOP­

MENT. EXXON SUPPORTS THE DRAFT COMMITTEE SUBSTITUTE FOR THE 

LATEST VERSION OF SB-84 (2nd HCS CSSB 84 (L&C)). IN THE 

INTEREST OF TIME, OUR COMMENTS TODAY WILL BE LIMITED TO THE 

SPECIFIC PORTIONS OF IHE DRAFT BILL THAT RELATE TO THE TIME 

PERIODS REQUIRED FOR STATE RESOURCE AGENCIES TO RENDER FINAL 

DECISIONS ON PERMIT APPLICATIONS.

IT IS OUR BELIEF THAT THE TIME CONSTRAINTS ESTABLISHED IN 

THIS LEGISLATION ARE ADEQUATE AND WORKABLE. WE WOULD FURTHER 

OBSERVE THAT THIS LEGISLATION PROVIDES THE PROCEDURE FOR THE 

GOVERNMENT TO BALANCE THE LEGITIMATE INTERESTS OF THE PERMIT 

APPLICANT WITH THE INTERESTS OF THOSE WHO MAY BE IMPACTED BY 

THE ISSUANCE OF THE PERMIT. THIS LEGISLATION MAKES A REAL, 

CONCERTED, AND WELL DEFINED EFFORT TO INSURE THAT LEGITIMATE 

AND JUSTIFIABLE CONCERNS ARE CONSIDER'D AND THAT THOSE CONCERNS 

INFLUENCE THE DECISION MAKING PROCESS.



LET ME JUST QUICKLY OUTLINE HOW THE TIME FRAMES CONTAINED IN 

THE BILL COULD WORK IN THE PERMITTING PROCESS:

THE DRAFT BILL REQUIRES THAT EACH STATE RESOURCE AGENCY MUST 

CLASSIFY THE PERMITS WITH WHICH IT DEALS INTO ONE OF TWO 

CLASSIFICATIONS AND ADOPT PROCEDURAL REGULATIONS RELATING TO 

THE PROCESSING OF EAJH CLASS OF PERMITS.

CLASS I PERMITS ARE THOSE WHICH REQUIRE A FINAL DECISION 

WITHIN 30 DAYS, WHILE 

CLASS II PERMITS - THObE WHICH, BECAUSE OF REQUIREMENTS .

FOR PUBLIC NOTICE OR PUBLIC HEARING OR INTERAGENCY 

REVIEWS, DEMAND MORE TIME - REQUIRE A DECISION 

WITHIN 65 DAYS.

IT IS OUR BELIEF THAT THE GREAT MAJORITY OF PERMITS WHICH THE 

RESOURCE AGENCIES ISSUE ARE OF A RECURRING AND ROUTINE NATURE 

WITH WHICH THE AGENCIES HAVE CONSIDERABLE PRIOR EXPERIENCE. 

THESE PERMITS SHOULD EASILY BE P R E S S E D  WITHIN EITHER THE 

30-DAY OR 65-DAY TIME FRAME.

ADDITIONALLY, A VERY KEY COMPONENT OF THE DRAFT BILL FOR THOSE 

CONCERNED THAT THE TIME FRAMES ARE TOO SHORT IS THE PROVISION 

THAT ALLOWS THE LEAD AGENCY TO EXTEND THE TIME PERIOD BY AS 

MUCH AS 120 DAYS IN THOSE INSTANCES WHERE THE PERMIT INVOLVES 

UNUSUALLY COMPLEX ISSUES. WE NOTE THAT THERE HAS BEEN NO 

ATTEMPT TO DEFINE "UNUSUALLY COMPLEX ISSUES" IN THE LEGISLATION 

AND THAT IS PROPER, BECAUSE THIS IS A DECISION THE AGENCY 

SHOULD HAVE THE AUTHORITY TO MAKE ON A CASE-BY-CASE BASIS.
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THE TOTAL ELAPSED  T IM E  FOR P ERM IT  D E C IS IO N S  ON COMPLEX,

CLASS I I  A P P L IC A T IO N S  CONCEIVABLY COULD THEN BECOME 185 DAYS —  

MORE THAN S IX  MONTHS. THAT I S  ENOUGH T IM E ,  FOR EXAMPLE , FOR 

THE LEAD AGENCY TO SPEND ONE MONTH TO DETERM INE  THAT THE 

PERM IT  I S ,  IN  FACT , COMPLEX; A MONTH TO GET THE INFORMATION 

OUT TO ANY AFFECTED  COMMUNIT IES AND OTHER RESOURCE A G EN C IE S ;

A MONTH TO GO OUT AND HOLD HEARINGS IN  THE CO M MUN IT IES ;

ANOTHER MONTH TO COME BACK AND R E C E IV E  COMMENTS FROM ALL 

CONCERNED; AND TWO MORE MONTHS FOR THE LEAD AGENCY 7.'0 D IG EST  . 

ALL  THE COMMENTS AND MAKE A D E C IS IO N  ON ISSUANCE OF THE 

P E R M IT .

WE FEEL THESE TIME FRAMES ARE ADEQUATE AND ALLOW AMPLE OPPOR­

TUNITY FOR GATHERING INFORMATION FROM OTHER AGENCIES AND 

AFFECTED LOCAL AREAS, AS WELL AS TIME FOR SERIOUS CONSIDERA­

TION BY THE PERMITTING AGENCY OF ALL THE FACTS PRESENTED, 

BEFORE MAKING A PERMIT DECISION.

THERE ARE TWO ADDITIONAL OBSERVATIONS WE WOULD MAKE CONCERNING 

THE TIME FRAME SPECIFIED IN THE DRAFT BILL:

FIRST, THE TIME CONSTRAINTS DICTATE THAT THE PERMITTEE PREPARE 

HIS APPLICATION IN A COMPLETE AND THOROUGH FASHION SO THAT 

HE HAS SOME DEGREE OF ASSURANCE THAT THE APPLICATION CAN BE 

REVIEWED AND APPROVED WITHIN THE TIME ALLOWED, SINCE THE 

ALTERNATIVE FOR THE APPLICANT IS DENIAL OF THE PERMIT .c'2

(3)



AS A MATTER OF PRACTICE, WITH CRITICAL 

PERMITS EXPERIENCE SHOWS THAT APPLICANTS AND AGENCIES WORK 

IN CONCERT LONG BEFORE THE PERMIT IS OFFICIALLY FILED TO 

DEFINE THE POINTS THAT NEED TO BE ADDRESSED AND TO PROPERLY 

COVER THEM IN THE INITIAL SUBMITTAL. THUS, THERE IS A 

DISCIPLINE IMPOSED UPON THE PERMITEE AS WELL AS THE A ^ N C Y  

TO ASSURE THAT THE INFORMATION THAT IS PROVIDED IS At EQl.a'E 

TO THE REQUIREMENTS FOR ISSUANCE OF THE PERMIT AND TO PRECEDE 

THE FORMAL PERMIT APPLICATION WITH DISCUSSIONS WITH THE 

APPROPRIATE RESOURCE AGENCIES IN ORDER TO STREAMLINE THE 

DECISION MAKING PROCESS BY THE LEAD AGENCY.

SECOND, IN RESPONSE TO WORRIES THAT HAVE BEEN RAISED THAT 

THIS DRAFT BILL WOULD ALLOW THE STATE TO RUN ROUGHSHOD OVER 

LOCAL CONCERNS, I EMPHASIZE THE DISTINCTION BETWEEN THIS 

BILL, WHICH RELATES TO PERMIT ISSUANCE, AND THE COMPLETELY 

SEPARATE PROCESS THAT ADDRESSES THE POLICY QUESTION OF 

WHETHER OR NOT A MAJOR PROJECT SHOULD BE UNDERTAKEN IN THE 

FIRST PLACE. FOR EXAMPLE, THE ISSUB OF EXPLORATION IN A 

PARTICULAR FRONTIER AREA WILL BE STUDIED LONG BEFORE THE 

FIRST PERMIT A P P L I C A T I O N S  MADE. THERE ARE REQUIREMENTS FOR 

STUDIES, HEARINGS AND OTHER SUCH ACTIVITIES WHICH PROVIDE 

INFORMATION TO AND IDENTIFY CONCERNS OF LOCAL COMMUNITIES 

THAT MAT BE IMPACTED BY THE PROPOSED DEVELOPMENT. FROM THE 

INFORMATION GAINED IN THIS LENGTHY AND DELIBERATE PROCESS

(4)



"     -----------------------------------

THE STATE WILL MAKE ITS POLICY DECISION REGARDING OIL AND 

GAS EXPLORATION AND DEVELOPMENT IN A GIVEN AREA. ONCE 

THAT OVERALL POLICY DECISION HAS BEEN MADE BY THE STATE,

FROM THAT POINT ON THE ISSUE SHOULD BE HOW SPECIFIC PERMIT 

ACTIVITIES (BOTH INDIVIDUALLY AND COLLECTIVELY) AFFECT LOCAL 

AREAS, NOT WHETHER DEVELOPMENT IS GOING TO OCCUR. THE PERMIT 

PROCESS ESTABLISHED IN THIS DRAFT BILL IS NOT THE VEHICLE 

FOR THE STATE TO DECIDE ON BROAD POLICY QUESTIONS. RATHER 

IT ALLOWS FOR ORDERLY DEVELOPMENT TO PROCEED ONCE THE DEVELOP­

MENT QUESTION HAS BEEN RESOLVED.

IN SUMMARY, MR. CHAIRMAN, EXXON STRONGLY SUPPORTS THE DRAFT 

BILL BEFORE YOU TODAY, IN OUR VIEW, IT REPRESENTS A BALANCED 

APPROACH WHICH PROTECTS THE INTERESTS OF THE STATE OF ALASKA, 

ITS PEOPLE, AND THE RESOURCE INDUSTRIES. WE URGE ITS PROMPT 

ADOPTION.

THANK YOU VERY MUCH.

RHW/SPEECH/066/es
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:K THE SEUATE COKb.ERCE C0HXI7TEE

2d HOUSE CS FOR CS FOR SEl?ATE SILL TO. 84 (L&C),_j

Hi THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - SECOTO SESSION

A BILL

'or an Act entitled: "An Act relating to processing of permits by state

agencies, and to administration of the Alaska Coastal 

Management program."

\E IT EKACTED P,Y THE LEGISLATURE OF 7.IE STATE OF ALASKA:
_ i .

Section 1. FIHDIilGS. The legislature finds that ^  /

<1) the orderly development of state resources is being unneces­

sarily delayed by the length of tine required to obtain permits fron state 

igencies, by the ctmplexity of the permitting process, and by the number of

lgencies involved in the permitting process’;
r- { V ■> w y  '. . l ’ ‘

(2) the uncertainties created by the lack of specific time U n i t s J
:hc proliferation of agency reviews, the number of agencies involved in the 

'rmit process, and unjustified agency requirements upon the processing of 

jernit applications Lave cost Alaskans millions of dollars in lo3t cnploy- 

aent and higher prices; ' . . |

(3) the public interest has not been advanced by protracted delay 

Ln the processing of pcrzdt applications by state agencies;

(4) by reducing the number of agencies and agency reviews in­

volved in the permit process, and by requiring state agencies to process 

permit applications in an expeditious manner, the social, economic, and 

environmental health and well-being of Alaska citizens vii.1 be promoted; and

(5) there are majjy administrativc orders and similar documents 

that have been promulgated by the executive branch relating to interagency 

review that conflict and overlap, retarding the permit issuing process.

* Sec. 2. AS 44.C2 is amended by adding nca sections to ready______________



ARTICLE 8A. PERMIT PROCESSING.

Sec- 44.62.632. PERMIT CLASSIFICATION. (a) Each state resource 

agency shall by regulation classify each of the permits issued by that 

agency within one of the two following categories:

(1) class I permits, for which the state agency Bust issue a

final decision within 30 cays after the date of receipt of a connleted
\

permit application; and

• (2) class II pertd-te, for which; becauoe^of' a necessary,

public notice or interagency review period, a final ̂ decision cannot^be

issued within 30 days. A final decision on a class II permit mist be

issued within 65 days after the date of receipt of a completed perrsit

H L -  application. (J.Y A< •' 1 1  ̂ \ r <
li 'T ---------- ----------- ' '  O v- -  ■ ■ p

(b) Final regulations classifying its pcrclts, and uniforts proce-

dural regulations providing for the processing of the3e permits, aha11 

be adopted by cl '• state resource agency by October 1, 19S2, following 

appropriate notice and hearing. Permits applied for after October 1, 

1932 must be issued in accord*. e vzith the ticve periods specified in

(a) of this section, and the provisions of the implementing regulations.

Sec. 44.62.633. OTHER REGULATORY REQUIREMENTS FOR PERMIT PROCESS­

ING. (a) Upon a finding by the head of a resource agency that a
/  s 3  ’4  \r '} ' -

pcrait being considered involved unusually complex iseoes/so that the
\  t V W  /*'/,«.' m  ’ /

agency cannot render a final decision within the time period specified 

in AS 44.62.632(a), the head of the agency Day prescribe a time period 

within which the final decision will be made. The finding of the head 

of the agencv mav be appealed by the anplicant tc the superior court 

under the Appellate Fples .of Procedure. ' ̂ Phe tine period tr.ay not be 

extended more than 120 days beyond the tine period specified in AS 44.- 

 62.632(a),

(b) Tnc tine period specified in AS 44.62.532(a) nay be extended



if necessary Co facilitate joint processing of a permit application by 

state and federal agencies, but only if adherence to the time periods 

established in AS 44.62.632(a) would cause an irreconcilable conflict 

with a federal statute or regulation.

(c> Subject to (a) and (b) of this section and AS 44^62.634, 

failure of a resource agency to make a final decision within 30 days 

after the receipt of a completed r e m i t  application for a class I 

permit, or within 65 days after the receipt of a completed permit 

application for a class II permit, is approval of the application. In 

an appeal of a permit issued by operation of this subsection, the 

record shall he considered in the light most favorable to the applicant, 

and the permit shall be accorded a presumption of regularity.

(d) A state, agency m y  net condition the issuance d £  a permit 

upon the issuance of a permit from*another governmental agency.

Sec. 44.62.634. ADDITIONAL INFORMATION. (a) If a resource agen­

cy receives a completed permit application that does not contain suffi­

cient information concerning the project’s compliance with the agency's 

statutes and regulations, the agency shell notify the app'leant within 

lj days af'.er receipt of a completed permit application for a class I 

permit, and within 30 days after receipt for a class II permit.

(b) The notification must specify those particular facta or 

issues concerning the proposal upon which the agency requires additional 

information in order to determine whether the project will c o m o r a  to 

the a g e n c y ’s statutes and regulations.

(c) If a tiiaely request under (a) and (b) of this section is 

nade, the time period ^specified in AS 44.62.632 is suspended from the 

data of request to the date of full compliance with the request. 

Subsequent requests for .additional information n a y  fcc made, but must 

relate only to new issues raised by the response to the initial noti­



fication. Subsequent requests do not crtord the tirr.e periods specified 

in AS 44.62.632.

(d) nothin[; in this section grants a resource agency the authority 

to request infcreation beyond the authority given to it by other sta­

tutes .

Sec. 44.62.635. LEAD A6EKCY. (s) The. is established a lead 

agency that is solely responsible for issuing coastal management consi3-
h

tency determinations under AS 46.40 and for preparing and submitting 

state comments on federal permit applications. The lead agency is that 

resource agency that has principal responsibility for authorizing the 

overall activity, including instances where an activity requires permits 

frcrn core than one resource agency. Tex- classes of activities for 

which no agency with principal responsibility e x i s t s  the governor shall 

designate a resource agency to be a- lead agency for each class by 

administrative order no later than October 1, 19S2. In performing its 

functions under this section, the lead agency shall consult with other 

resource agencies and with coastal resource districts under AS 46.40.

(b) Substantive consideration shall be given to the documented 

factual statements or data submitted by resoxirce agencies and to the 

office of coastal raeoagenient within their primary areas of expertise, 

and to the documented factual statements or data submitted by coastal 

resource districts trade under an approved district coastal management 

program. The lead agency shall consider opinions, conclusions or 

recommendations submitted by the commenting agency, but may, in its 

discretion, reach contrary opinions, conclusions or recommendations 

according to the evidence received. The lead agency shall then balance 

competing factors in reaching its final decision. 'To resource agency 

other than the lead agency has primary expertise in the balancing of 

coupeting factors.



7 S

(c) I'o state agency other than the lead agency aay corr-ent to a 
federal 7>er2 itting agency,

(d) to agency's completion of o review tinder sec, 401 of the 

Clean Water Act (33 O.5.C. sec. 1341) does not constitute that aeei cvk.* •

as a lead agency under this section.

See. 44.62.636. COJiKEKT FL’STCD. A coastal resource district or 

state agency that receives a request for corment in connection with a 

permit application or plan review beiiv,; processed by a resource agency 

shall submit these comments in accordance with the following schedule:

(1) comments on class I permits shall be submitted within 15

days after the agency's receipt of the request:

(2) corroents on class II hermits and federal permits shall

be submitted within 30 days after tht agency's receipt of the request:

(3) when under AS 44.62.633, the requesting agency has 

extended the tine periods specified in AS 44.62.632, that agency may 

extend the time period specified in this section for up to an additional 

30 days.

Sec. 44.62.637. ADMITTISTKA7IVF. APPEALS. (a) The uniform proce­

dural regulations adopted under AS 44.62.632(b) must provide for an 

administrative appeal from a final decision on a permit, application.

he administrative appeal is to the head of the resource agency involved. 

Except as provided in this section the procedure is conducted under 

AS 44.62.330 - 44.62.630.

/V  ' (b) The administrative appeal must be resolved within 45 days

after the final decision on a pernit application, or, if a hearing is 

held on the administrative appeal, within 65 days after the final 

decision on the pernit application.

(c) An appeal taken from a decision granting a permit say, hut 

need not, stay tne issuance of the permit.



(d) The head of the agency ray summarily dismiss an appeal before 

the time established in this section, and the dismissal is the final 

agency action on the matter.

(e) In an appeal from the denial or conditioning of a permit the 

head of the agency nay, if he determines that the public interest vould 

be served, grant the permit or remove conditions of the permit until 

the appeal is determined.

Sec. 44.62.638. REVTR7 BY THE SUPERIOR COURT. (a) Judicial 

review by the superior court of a final decision iaaued under AS 44.-

62.632 - 44.62.637 7%ay be had by filing a notice of appeal in the

superior court in accordance with the applicable Rules of Apocllate
__

Procedure. The right to appeal is not effected by the failure to seeV. 

further review under AS A4.62.637- The review is governed by the 

provisions of AS 44.62.560(b) - (e) and AS 44.62.570.

(b) An appeal taken under this section* has preference on the

' calendar of civil actions before the court and whall be decided xritbout

unnecessary delay.

* Sec. 3. AS 4A.A2.64C is amended by adding a nev? subsection to x*ead:

(c) As used in AS 44.62.632 - 44.62.638,

(1) "date of receipt1,1 means the date on which a state agency 

actually receives a completed application filed in accordance with 

agency regulations and at a place identified as appropriate for filing 

in the agency's regulations*

(2) "permit" means a permit, license, certification, consis­

tency determination, or other authorization or approval issued by a 

resource agency as a written document that is required to be obtained 

or is solicited from a state agency before the construction or opera­

tion of a project; "permit”

(A) does not include the approval of a unit agreement,
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a unit developn-ent plan, or a unit exploration plan,'or conveyances

of interest in state land or vater;

’*(5) does include all authorisations and approvals, 

vhether proprietary or regulatory, necessary to undertake a project 

under a previously conveyed property interest;

(3) "project" scans a noo activity or expansion or addition 

to an existing activity for vhich pertrtitp are required before construc­

tion or operation; "project" does not include pursuing a trade or 

prof ess5„an, providing public health service, or operating a financial 

institution;

(4) "resource agency*1 includes the Departnicnt of Uatural 

Resources, the Departcent of environmental Conservation, and the Depart­

ment of Fich and Game with respect to permits issued for the protection 

of fish habitat or the regulation of-state sanctuaries, refuges, and 

critical habitat areas.

-7- 2d F.CC CSSS 8iCLf,C)



AMENDMENTS PROPOSED DURING HL&C COMMITTEE MEETING 2/19/82 

Re: SB 84

Amendment #1

ReP* Randolph moved to  amend SB 84 by acc e p t in g  th e  d r a f t  e n t i t l e d  2d 
MOb'btf House CS f o r  CS f o r  Senate B i l l  No. 84 (L&C) .

Amendment #2

Rep. Rogers moved to  amend th e  amendment to  a ccep t  t h e  b i l l  w i th  a l l  the  
g o v e r n o r ' s  proposed amendments.
For:  Rogers ,  G ard iner  Aga ins t :  M a r t in ,  Bylsma, Randolph
Amendment f a i l e d .

Amendment //3

^ R e p .  Rogers moved to  accept the  g o v e rn o r ' s  proposed amendment //4. (p.S; l~^)
Motion passed unanimously.  

if"  Amendment adopted.

Amendment if4
Rep. Rogers moved to  accept the  g o v e rn o r ' s  proposed amendment / / l l .
For:  Kogers,  G ard iner  Agains t :  M ar t in ,  Bylsma, Randolph
Amendment f a i l e d .

Amendment /? 5

/R ep .  Rogers moved to  accept the  g o v e rn o r ' s  proposed amendment //10; Rep. 
Bylsma o b jec ted .  D iscuss ion ,  {p . 6, lin e s <5 
Motion passed unanimously.

■$£ Amendment adopted.

Amendment 116
Rep. Rogers moved, p .  6, l i n e s  12-13 of d r a f t  CS, d e l e t e  s en te n c e ,  "The 
r i g h t  to  appeal i s  no t  a f f e c t e d  by the f a i l u r e  to  seek  f u r t h e r  review 
under AS 44 .6 2 .6 3 7 ."  There was o b j e c t i o n .  D iscu s s io n .
For :  Rogers ,  Gard ine r  A ga ins t :  M ar t in ,  Bylsma, Randolph
Amendment f a i l e d .

Amendment 111
ft* -

Rep. Rogers moved, p.  5,  l i n e s  16 and 17, d e l e t e  '^up to  an a d d i t i o n a l  30 
d a y s . "  and i n s e r t ,  a f t e r  word " s e c t i o n " ,  " .  However, comments submitted 
under t h i s  s u b se c t io n  s h a l l  be submitted no l a t e r  than  30 days p r i o r  to 
the  d a te  on which the  I*ad agency must i s s u e  a f i n a l  d e c i s i o n . "  Asked 
unanimous consen t .
No o b j e c t i o n .
Amendment passed.

/KAMA'S
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Amendment #8

Rep. Rogers moved, p .  2, l i n e  12, a f t e r  word " a p p l i c a t i o n . " ,  d e l e t e  
p e r io d ,  and i n s e r t  " ,  u n le s s  a p u b l i c  h e a r in g  i s  h e ld  on the  
a p p l i c a t i o n ,  in  which case a f i n a l  d e c i s io n  must b3e i s sued  w i th in  75 
days a f t e r  the  d a t e  of  r e c e i p t . "  D iscuss ion .
For: Rogers,  G a rd in e r ,  Bylsma A ga ios t :  Randolph, Mar tin
Amendment passed .

Amendment it9
Rep. Rogers moved, p .  2, l i n e  2£?, add, " ,  u n l e s s  the  a p p l i c a n t  o the rw ise  
a g r e e s . "

4 M o t i o ^ p a s s e d  unanimously.  ^  »
Amendment #10

Rep. Rogers moved, p .  A, l i n e  6, d e l e t e  f i r s t  s en tence  and i n s e r t ,  a f t e r
( a ) , "There  a re  e s t a b l i s h e d  le ad  agenc ies  which a r e  s o l e l y  r e s p o n s ib l e  
fo r  i s s u i n g  c o a s t a l  management c ons is tency  d e te r m in a t io n s  under AS A6.A0 
and f o r  p re p a r in g  and subm it t ing  s t a t e  comments on f e d e r a l  permit  
a p p l i c a t i o n s  f o r  a l l  p r o j e c t s  which involve  the  d i s p o s a l  o f  an i n t e r e s t  
in  s t a t e  land o r  w a te r  or a l e a s t  one c l a s s  I I  p e r m i t . "
For: G a rd ine r ,  Rogers Agains t :  Randolph, M ar t in ,  Bylsma
Motion f a i l e d .

Amendment // l l

Rep. Rogers moved th e  g o v e rn o r ' s  proposed amendment It3.
For: G a rd ine r ,  Rogers A ga ins t :  Bylsma, Randolph, Mar tin
Motion f a i l e d .

Amendment ft 12
Rep. Rogers moved, p .  5, l i n e s  3-5 ,  to  d e l e t e  s u b sec t io n  (d) and i n s e r t  
new s u b se c t io n  (d) , us ing language from g o v e rn o r ' s  proposed amendment 
it5. Rep. Randolph asked unanimous consen t .
No o b j e c t i o n s .  . s
Motion passed unanimously.  fee g a t f a  ii'ti
Amendment It 13

Rep. Rogers moved, p.  5, l i n e s  22-23, to accep t  the  g o v e rn o r ' s  proposed 
amendment i l l , as  r e v i s e d  (see  sheet e n t i t l e d  Changes to  Proposed 
A d m in is t r a t io n  Amendments to  SB 8A): D e le te  language "Except as
provided in  t h i s  s e c t i o n  the  procedure  i s " ,  and i n s e r t  "A d m in is t r a t iv e  
appea ls"  conducted under " t h i s  s ec t io n  a r e  not s u b je c t  to  the  procedures  
in"  AS AA.62 .330 -44 .62 .630 .  Rep. Gard iner  asked unanimous consen t .
For:  Rogers,  G a rd ine r  Against:  Bylsma, M ar t in ,  Randolph
Motion f a i l e d .

Amendment //1A



Rep. Rogers moved th e  committee r e s c in d  i t s  a c t i o n  i n  f a i l i n g  to  adopt 
p rev ious  amendment. D i s c u s s io n .
Rep. Rogers withdrew h i s  mot ion .

Amendment #1~

Rep. G ard iner  moved, p .  1, l i n e  11, t h e  d e l e t e  word "be ing"  and i n s e r t  
"many t im es" .  D iscu s s io n .
For: G a rd in e r ,  Rogers A ga ins t :  Bylsma, Randolph,  M ar t in
Motion f a i l e d .

Amendment #16

Rep. Gard iner  moved, p .  1, l i n e  15, d e l e t e  a l l  o f  i  s 15 and i n s e r t  
" the  u n j u s t i f i e d  de lay  of p e rm i t s  by” . D iscu s s io n .
Rep. Gard iner  withdrew h i s  amendment.

Amendment if 17

Rep. Gardiner  moved, p.  1, l i n e  15, beg in  s en te n c e  v i t h  language , 
u n j u s t i f i e d  de lay  of  p e rm i t s  caused by" .
For: Gard ine r ,  Rogers Against:  M ar t in ,  Bylsma, Randolph
Motion f a i l e d .

Amendment i l l8
Rep. Gard iner  mov^d, p.  1, l i n e  10, d e l e t e  word " p r o t r a c t e d " ,  i n s e r t  
word "unnecessa ry"  D iscu s s io n .
For: Gard iner Agains t :  Randolph, Bylsma, Mar t in
Motion f a i l e d .

Amendment //19

Rep. Randolph moved to  pass  2d DCS CSSB84 (L&C) out of  committee;  motion 
was withdrawn.

Amendment //20

i -r Quest ion  was c a l l e d  on main amendment to accep t  2d HCS CSSB 84 (L&C) as 
amended by committee.
For:  M ar t in ,  Bylsma, Randolph A ga ins t :  G ard iner

  Motion passed .

Amendment it 21
Rep‘ Pand°lph moved to  pa ss  2d HCS CSSB 84 (L&C) out of committee.  Rep. 
Gard iner  asked unanimous consen t .
There was no o b j e c t i o n .

   Motion passed unanimously.
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FT THE LABOR AKD
[ITT 7KE SF.UATE . COMMERCE COMMITTEE

2d HOUSE CS FOR CS FOR SEIJATE BILL 170. 54 (LLC)

It? THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - SECOND SESSION 

A BILL

For e h  Act: entitled: "An Act releting to processing of permits by state

; agencies, and to adninistroticn of the Alaska Coastal

Management program."

BE IT EXACTED B Y  THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FI HD I L'GS. The legislature finds that

(1) the orderly development of state resources is being unneces­

sarily delayed by the length of tine required to obtain permits fror? stsce 

agencies, by the cotsplerit} of tbe permitting process, and by the number of

agencies involved in the permitting process;

(2) the uncertainties created by the lack of specific time limits, 

the proliferation of agency reviews, the number of agencies involved in the 

percic process, and unjustified agency requireiaentG upon the processing of 

permit applications have cost Alaskans millions of dollars in lost er.pl oy- 

nenc and higher pricesj

(3) the public interest has not been advanced b y  protracted delay 

in the processing of permit applications by state agencies;

(4) b y  reducing tbe number of agencies and agency reviews in­

volved in the permit process, and by requiring state agencies to orocess 

permit applications in an expeditious manner, the social, economic, and 

environmental health and wt '1-being of Alaska citizens vill he promoted; and

(5) there are many administrative orders and sirdlar documents 

that have been promulgated by the executive branch relating to interagency

r eviev that conflict and overlap, retarding the perir.it issuing orocess.

* Sec. 2. AS 44.62 is amended by adding nev? sections to read:



ARTICLE 8a . PERMIT PRQCESSISC.

Sec. 44.02*632. PERMIT TL ASSI FI C AT IOC. (a.) Each stAte resource 

agency snail by regular ion classify each of the permits issued by thet 

agency within one of the two following categories:

(1) class I permits, for which the state agency Bust issue a 

final decision within 30 cays after the date of receipt of a completed
V.

percit application; and

* (2) class II permits, for which, because of a necessary 

public notice or interagency review period, a final decision cannot be 

issued within 30 days. A final decision on a class II permit must be

issued within 65 days after tbe date of receipt of a corrpletsd perrsit

application^ j l/nteSS A public hearing i5 held on 'hhe applica-ban, m which cate a  fina l decision 
mu6+ be issued uictfwV} I S  da</s of-kr ih* dak. o f re ce ip t

(b) .Final regulations classifying its permits, and uniform proce- i
j |

i.ural regulations providing fur the processing of these permits, shall 

be adopted by each state irsonrce agency by October 1, 1982, following 

appropriate notice and bearing. r e m i t s  applied for after October 1, 

19S2 must be issued in accordance with the time periods specified in 

(s.) of this section, and the provisions of the implementing regulations.

Sec. 44.62.633. OTHER REGULATOR? SEQUIBEKSKTS FOE PERMIT PROCSSS- 

x»G. (a) Upon a finding by the head of a resource age.ney thet a 

permit being considered involves unusually complex issues so that the 

agency cannot render a final decision within tbe ticc period specified 

in AS 44.62.632(a), the bead of the agency nay prescribe a tine period 

within which the final decision will be cade. The findin? of the head 

of tbe agency cey be appealed by the applicant to the superior court 

under the Appellate Rules of Procedure. The tine period nay not be 

extended c o r e  than 120 days beyond the rice periou crucified in A5 44.- 

62.£32(a)j, onleSS +4* applicant- o tterriise  ag rees.
(b) The tine period specified in AS 4 4 . 6 2 . 6 3 2 (a) cay be extended

- 2 -  . 2 d  H C S  CSS3 C4(LfiC)



1

2

3

4

..5

6

7

8 

9

10

I
11 

12 |

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26 

V 
rs

c '

if nec e s s a r y  to facilitate joint processing of a permit appliestion by 

state and federal agencies, but only if adherence to tbe time periods 

established in AS 44.62.632(s) would cause an irreconcilable conflict 

with a federal statute or regulation.

(c) Subject to (a) and (b) of this section and «S 44.52.636, 

failure of a resource agency to make a final decision within 30 days 

after the receipt of a completed permit application for a class I 

permit, or vithin 65 days after the receipt of a completed permit 

application for a class II permit, is approval of tbe application. In 

ar. appeal of a permit issued by operation of this subsection, the 

record shall be considered in the light most favorable to the applicant, 

and the permit shall be accorded a presumption of regularity.

(d) A state agency cay net condition the issuance of a permit 

upon tbe issuance of a permit fron another r.overmncntal agency.

Sec. 44. £2.634. ADDITIONAL INFORMATION. (a) I_f a resource agen­

cy receives a completed permit application that does not contain suffi­

cient informer'on concerning the p r o j e c t ’s compliance with the agency's 

statutes and regulationsc the agency shell notify tbe applicant uithin 

15 days after ' eceipt of a completed permit application for a class I 

permit, and within 30 days after receipt for a class II permit.

Cb) T b e  notification must specif r those particular facts or 

issues concerning the proposal upon ohi'.h tbe agency requires additional 

information in order to determine whether the project will conform to 

the agency*s statutes and regulations.

(c) If a timely request under (a) and (b) of this section is 

cade, the time period specified in AS 44.62.632 is suspended frcca the 

date of request to the date of full c o c p l i m c e  with the request. 

Subsequent requests for additional information n a y  he made, but «rust 

relate only to new issues raised by the response to tbe initial uoti-

-3- 2d HCS CSSB e.6(UC)



ficar.ion. Subsequent requests cc not extend the tir«e periods specified 

in A S  AA.62.632.

(d) Potting in this section grants a resource agency the authority 

to request information beyond the authority giver, to it by other sta­

tutes.

Sec. 44.62.635. IXAD AGEKCT. (s.) There is established a lead
t*

agency that is solely responsibie for Issuing ccastal management consis­

tency determinations under AS At>.40 and for preparing and submitting 

state comments on federal permit applications. 7bc lead ugency is that 

resource agency that has principal responsibility for author icing tbe 

overall activity, including Instances vhcre an activity requires permits 

from more than one resource agency. Per classes cf activities for 

which no agency with principal responsibility crises the governor shall 

designate a resource agency to be a lead agency for each c'iast by 

administrative order no later than October 1, 19S2. I- performing its 

functions under this section, tbs lead agency shall consult uitb other 

resource agencies and with coastal resource districts under AS A6.A0.

(b) Substantive consideration ch^ll be given to tbe documented 

.''actual statements or data submitted by resource agencies and to tbe 

office of coastal management within their primary areas of expertise, 

and to tbe documented factual statements or data submitted by coastal 

resource districts TMde nnc:»r an approved district coastal management 

program. T h e  lead agency shall consider opinions, conclusions or 

recommendations submitted by the commenting agency, but uay, in its 

discretion, reach contrary opinions, conclusions ^r recommendations 

according to the evidence received. Tbe lead agency shall then balance 

competing factors in reaching its final -decision. Tb resource agency 

other than the lead agency has primary expertise in the balancing o f  
competing factors.

-A- 2d'HCS CSSS SAfL&C)



Except as oiherwtC' retired by fbderol tau/? 
n

(c ) ^  y o  state agency other tharj the lead agency nay cormment to a

federal permitting agency*  ̂ v
djJLiJt 1-Ulo iUdntc*ie»\ ujixk aikeUed *■ Ceuhfit* AMmdm<û t )

agency's completion of a re v i e w  under sec. 401 of the

Clean water Act ( 3 j '"B-»15< C. sec. 1341) docs not constitute that agency

as a lead agency under this RcctfoiTr-

Sec. 44.62.636. COMMETJT PERIOD. A  coastal resource district or

state agency that receives a request for comment in connection vith a

p e m t  application or plan review being processed by a resourcf acoDcy

shall submit these cotscnns in accordance with the following schedule:

(1) consents on class I parrots shall be subnit tec within 15 

days after the ag e n c y ’s receipt of the request;

(2) coraxnts on class II permits and federal permits shall 

be submitted vithin 30 days after tbe a g e n c y ’s receipt of the request;

(3) when under AJS 44.C2.633, tbe requesting agency has

extended the tine periods specified in AS 44.62.632, that agency may
, f-fowcver, coMiHtnh' cob ah fad 

extend the tine period specified in this secticry A re up to aa~* <*disi afrsJ. 
unjer This cubsecvon bball be. dvbtoititd no lateur than 30 dô s prior *  /At dc&c an itfhivA Tixc. 
30- d ajr&n \eetcj a^Cy mod-issue a -final der.icion.

Sec. 44.62.637. A OKI PIS7R AT IVT. APPEALS. (a) The uniform proce­

dural regulations adopted under AS 44.62.632(b) must provide for an 

adsdnistrative appeal from a final decision on a permit application.

The administrative appeal is to tbe head of the resource agency involved. 

Except 36 provided in this section the procedure is conducted uncex 

AS 44.62.330 - 44.62.630.

(b) The administrative appeal most be resolved within 45 days 

after the final decision on a permit application, o: , if a hearing is 

held on the administrative appeal, within 65 days ^fter the final 

decision on the permit application.

(c) An appeal taken fror a decision granting a permit may, hut 

need not, stay tbe issuance of the permit.
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(d) The head cf the agency ray sucssar ily dismiss an app^rT. b 'ore 

the time established in this section, and the dismissal is r\ -  j mai. 

agency action on the matter.

(e) la an appeal iron the denial or cooditf.-.'mieg of - a permit the 

head of tbe agency nay, if he determines that tbe yublic interest would 

be se r v e d , grant tbe p e r  ait or remove conditions of the pt.-.-.;5.*- until 

the appeal is determined.

Sec. 44.62.638, RE7IEU ST THE SUPER I OK C O U R T . (a) Judicial

review by the superior court cf a final decision issued under AS 44.-

62.632 - 44.62.637 may be had by filing a notice of appeal in the

superior court in accordance with the applicable Rules of Appellate .

Procedure. Tbe right to sppeal is not affected by tbe failure to seeV.

further review under AS 44.62.637. The review is governed by the

provisions of AS 44.62.500(b) - (e) and AS 44.62.570.

Should
(b) An appeal taken under this sectionyyhao- preference on the

sh o u ld
calendar of civil actions before tbe court andA.pfe<eH? be decided without 

unnecessary delay.

Sec. 3.. AS 4-4.42.640 is amended by adding a new subsection to read: 

(<:) As used in AS 44.62.63? - 44.62.638,

(1^ "date of receipt” means the date on which a state agency 

actually .receives a conpleted applicatjon filed in accordance with 

agency regulations and st a place identified as appropriate for filing 

in the a g e n c y ’s regulations;

(2) "pens.it" means a permit, license, certification, consis­

tency deterrainaticm, or other authorization or approval issued by a 

resource agency as a. written document that is required to be obtained 

or is solicited from a state agency before the construction or opera­

tion cf 2 project; "permit"

(A) does not include the approval of a unit agreement,
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c unit development plan, or a unit exploration plan, or conveyances 

of interest in state land or w a t e r ; •

(5) does' include all ac.tnoriz.ati.cns and approvals, 

whether proprietary ox regulatory, necessary to undertake a project 

under a previously conveyed property interest;

(3) "project” means a new activity or expansion or addition

to an existing activity for which permits are required before construc­

tion or operation; "project" does not include pursuing a trade .or 

profession, providing public health service, or operating a financial 

institution;

(4) "resource agency” includes the Department of natural

Resources, the Department of Environmental Conservation, and the Depart­

ment of Fish and Game with re>pect to permits issued for the protection 

of fish habitot or the regulation of state sanctuaries, refuges, and 

critical habitat areas.



**— --------- —    ;
----------

i>m< i

AMENDMENT 5

, Is. 3-5.

Delete existing subsection (d) and insert the 

following:

(d) For activities involving both a disposal of 

interest in land, or plan of operations approval under a 

previous disposal, and a certification under sec. 401 of the 

Clean Water Act (33 U.S.C. sec. 1341), the lead agency shall 

be the Department of Natural Resources.



tT P O c

m

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

JA YS. HAMMOND, GOVERNOR

POUCH K-STATE CAPITOL 
JUNEAU, ALASKA 9981J

M a r c h  2, 1982

H o n o r a b l e  T e r r y  M a r t i n  
C h a i r m a n ,  H o u s e  L ab or  & C o m m e r c e  

C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Ju n e a u ,  A l a s k a  9 981 1

Re: H e a r i n g  on HC S C S S B  84 (L.oiC)

De a r R e p r e s e n t a t i v e  Mar tin :

At the last HC S C S S B  84 b e f o r e  your c o m mi t te e,  you  
ha d  e x p r e s s e d  an i n t e r e s t  in r e c e i v i n g  c o p i e s  of the A d m i n i s­
tr a t i v e  U n i f o r m  P r o c e d u r e s  R e g u l a t i o n s  w h i c h  w e r e  a d o p t e d  
last  year as a m e a n s  of s t r e a m l i n i n g  the p e r m i t t i n g  p r o c e s s e s  
in the s t a t e  in the a b s e n c e  of l e g i s l a t i o n  on the su bj ect . 
E v e n  t ho u g h  the b i l l  you  w e r e  c o n s i d e r i n g  did pass  out of 
y o u r  c o m m i t t e e  that s a m e  day, I t h o u g h t  y o u m i g h t  st ill  w i s h  
to r e v i e w  the end p r o d u c t  of the A d m i n i s t r a t i o n ' s  r e g u l a t o r y  
e f fo rt . I am t h e r e f o r e  e n c l o s i n g  10 c o p i e s  of the U n i f o r m  
R e g u l a t i o n s  for yo ur  r e v i e w  and d i s t r i b u t i o n  to o t h e r s  wh o  
m a y  a l s o  be i n t e r e s _  d in their c o n t e n t .

If you h a v e  any q u e s t i o n s  r e g a r d i n g  the r e g u l a t i o n s ,  
p l e a s e  d on 't  h e s i t a t e  to c o n t a c t  us.

S i n c e r e l y ,

W I L S O N  L. C O N D O N
A T T O R N E Y  G E N E R A L

B y : 0.
Lauri S\ A da ms  

A s s i s t a n t  A t t o r n e y  G e n e r a l

L J A :d i m  

E n d s .

03-C6LH
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A M E N D M E N T  1 ^ 4 4 ^ ^

application [.] ,unless -a public hearing is held on the application,
7 S ~

in which case a final decision must be issued within «ff5 days after

the date of receipt.



" " * 3 '̂ T r~ l '‘y  r * * " *
under the Appellate Rules of Procedure. / Unless the applicant 

and the agency otherwise agreeTj [T]the time period m a y  not be 

extended more than 120 days beyond the time period specified 

in AS 44.6 2 . 622(a).

i



Delete all of sec. 44.62.635(a) and (b) and insert 

the following i^i^its^lace : ̂

(a) There are established lead agencies which are 

solely responsible for issuing coastal management consistency 

determinations under AS 46.40 and for preparing and submitting 

state comments on federal permit applications for all projects

( i V ^ J ^ w h i c h  include the conveyance of an interest in state land or

■1$ water or at least one class II permit d e cisiony The lead
i

agency may vary for classes of activities, but shall be that 

agency that has principal responsibility for authorizing the 

’ overall activity. For classes of activities for which no 

agency w i t h  principal responsibility exists the governor 

shall designate a lead agency by adminu.strative order no 

later than October 1, 1982. In performing its functions 

under this section the lead agency shall consult with other 

resource agencies and with coastal resource districts under 

AS 46.40. The lead agency shall balance competing factors 

in reaching its decision. Substantive consideration shall

be given to the/|comments of resource agencies within their

primary areas of expertise.

(b) If a coastal resource district witb an approved 

and applicable district coastal management program appeals 

the lead a g e n c y ’s consistency determination, AS 44.62.560—  

44.62.5/0 govern judicial review. However, notwithstanding

A M E N D M E N T  3

P a g e  4, l i n e s  6 —  29



AS 44.62.570(c), abuse of discretion is established if the

reviewing court determines that the consistency determination

is not supported by a preponderance of the evidence in the
>       —  —     _

administrative»-record.

f



(c) Except as otherwise required by federal law, 

[N]no state agency other than the lead agency may comment 

to a federal permittingaagency.

f



1 "  --------

'* •' AMENDMENT 5

P a g e  5 ,  I s .  3 - 5 .

D e l e t e  e x i s t i n g  s u b s e c t i o n  ( d )  a n d  i n s e r t  t h e  f o l l o w i n g :

( d )  F o r  a c t i v i t i e s  i n v o l v i n g  b o t h  a  d i s p o s a l  o f  i n t e r e s t  

i n  l a n d ,  o r  . p l a n  o f  o p e r a t i o n s  a p p r o v a l  u n d e r  a  p r e v i o u s  d i s p o s a l ,  

a n d  a  c e r t i f i c a t i o n  u n d e r  s e c .  4 0 1  o f  t h e  C l e a n  W a t e r  A c t  

( 3 3  U . S . G .  s e c .  1 3 4 1 ) ,  t h e  l e a d  a g e n c y  s h a l l  b e  t h e  D e p a r t m e n t  

o f  N a t u r a l  R e s o u r c e s .



P a g e  5/ l i n e s  2 2  - 23.

A d m i n i s t r a t i v e  a p p e a l s  [ E X C E P T  A S  P R O V I D E D  IN  T H I S  S E C T I O N  T H E  

P R O C E D U R E  IS] c o n d u c t e d  u n d e r  t h i s  s e c t i o n  n e e d  n o t  c o m p l y  w i t h  

A S  4 4 . 6 2 . 3 3 0  - 4 4 . 6 2 . 6 3 0 .

f



P a g e  5, l i n e  24. $1?,/ ^  ^  ^  ^

(b) E x c e p t  w h e n  a p p l i c a b l e d u e  p r o c e s s  r i g h t s  m a y  r e q u i r e  

m o r e  f o r m a l  a d m i n i s t r a t i v e  p r o c e e d i n g s , t h e  [THE] a d m i n s t r a t i v e  

a p p e a l  m u s t ' b e  r e s o l v e d  w i t h i n  45 d a y s

»



P r o c e d u r e .  [ T H E  R I G H T  T O  A P P E A L  I S  N O T  A F F E C T E D  B Y  T H E  F A I L U R E  

T O  S E E K  F U R T H E R  R E V I E W  U N D E R  A S  4 4 . 6 2 . 6 3 7 . ]  T h e  r e v i e w ,  i s  g o v e r n e d  

b y  t h e
>•

<

t



P a g e  6 ,  I s .  1 5 - 1 7

( b )  A n  a p p e a l  t a k e n  u n d e r  t h i s  s e c t i o n  [ H A S ]  s h o u l d  h a v e  

p r e f e r e n c e  o n  t h e  c a l e n d a r  o f  c i v i l  a c t i o n s  b e f o r e  t h e  c o u r t  

a n d  [ S H A L L ]  s h o u l d  b e  d e c i d e d  w i t h o u t  u n n e c e s s a r y  d e l a y .

t



/

P a g e  5 ,  I s .  1 6 - 1 7 .

\ I f)A
M 'a m e n d m e n t 10 v

r

e x t e n d  t h e  t i m e  p e r i o d  s p e c i f i e d  i n  t h i s  s e c t i o n ^  [ F O R  U P  T O  A N  

A D D I T I O N A L  3 0  D A Y S . ]

- ■ -  . -  t—»*-     - ry—.— ———"  •• - ------ -
■ , — - .f-.-ic--. !Wi ' \.u; - .. . •• ■ \ . • ■ .... . , ...



A M E N D M E N T  1 1  

P a g e  7 ,  l i n e  1 2  f y f y '

R e s o u r c e s ,  t h e  D e p a r t m e n t  o f  E n v i r o n e n t a l  C o n s e r v a t i o n ,  t h e  

A l a s k a  C o a s t a l  P o l i c y  C o u n c i l , a n d  t h e  D e p a r t -



T e r r y
W o u l d  a p p r e c i a t e  having y o u  hold the h e a r i n g  date for 

SB84 dpen until a f t e r  our m e e t i n g  T u e s d a y .  We can then have 

an idea of the a m o u n t  of our w o r k  n e c e s s a r y  to get a g r e e m e n t  on 

the thing and will p r o b a b l y  ask for you to s c h e d u l e  it the f i r s t  

w e e k  (or later) in f e b r u a r y .

T h a n k s ,

Mi ke

/ f ^ P A ^ n  MB (
s rr

csy\-

/ -t f 't  v -  C&U, ' S/t? s f

‘ '  &  p 'a
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THE FOLLOWING DOCUKENT(S) IlAY NOT FILM 

LEGIBLY BECAUSE OF POOR QUALITY OF THE 

ORIGINAL.



Se c .  4 4 . 6 2 . 6 3 7 .  A D M I N I S T R A T I V E  A P P E A L S . » ) T h e  u n i f o r m
*v

p r o c e d u r a l  r e g u l a t i o n s  p r o m u l g a t e d  p u r s u a n t  t o  A S  4 4 . 6 2 . 6 3 2 ( b )  

s h a l l  p r o v i d e  f o r  a n  a d m i n i s t r a t i v e  a p p e a l  f r o m  a f i n a l  

d e c i s i o n  i'on a permit, a p p l i c a t i o n . ^ ^ h e  a p p e a l  m u s t  b e  r e s o l v e d  

w i t h i n  4 5  d a y s  o f  t h e  f i n a l  d e c i s i o n ,  o r ,  i f  a h e a r i n g  is 

h e l d  o n  t h e  a p p e a l ,  w i t h i n  65 d a y s  of  t h e  f i n a l  d e c i s i o n .

S u c h  a p p e a l  s h a l l  be  t o  the h e a d  o f  the r e s o u r c e  a g e n c y  

i n v o l v e d .  A n  a p p e a l  t a k e n  f r o m  a d e c i s i o n  g r a n t i n g  a 

p e r m i t  s h a l l  n o t  n e c e s s a r i l y  s t a y  the i s s u a n c e  o f  t h e  p e r m i t  

in q u e s t i o n .  T h e  h e a d  o f  the a g e n c y  m a y  S u m m a r i l y  d i s m i s s  

a n  a p p e a l  b e f o r e  t h e  t i m e  e s t a b l i s h e d  h e r e i n ,  a n d  s u c h  

d i s m i s s a l  s h a l l  be t h e  final a g e n c y  a c t i o n  o n  t h e  m a t t e r .
v

I f  t h e  p u b l i c  i n t e r e s t  i s  s o  s e r v e d ,  i n  a n  a p p e a l  f r o m  t h e
*>

d e n i a l  o r  c o n d i t i o n i n g  of a p e r m i t  the h e a d  o f  the a g e n c y
/

m a y  g r a n t  the permit: o r  r e m o v e  c o n d i t i o n s  t h e r e o n  p o n d i n g
/

t h e  o u t c o m e  o f  t h e  a p p e a l .

j2u?f' -<u*s&u4j> *!(<*) / . /./j

f A c y  r f g / cA-

Jf 6?,7?o - Ktt*

\

- l i­

ne s  C S S B  8-! {Labor a n d  C o m m e r c e ) ,  J a n u a r y  26, 1982.



( b )  S u b s t a n t i v e :  c o n s i d e r a t i o n  s h a l l  b e  g i v e n  t o  t h e  

U ju J  c o m m e n t s  o f  r e s o u r c e  a g e n c i e s  a n d  t o  t h e  O f f i c e  o f  C o a s t a l  

* .M a n a g e m e n t  w i t h i n  t h e i r  p r i m a r y  a r e a s  o f  e x p e r t i s e /  a n d
A u Z u /  m .

*t';p  c o m m e n t s  o r  c o a s t a l  r e s o u r c e  d i s f c ^ i c ^ o  m a c e

a n  a p p r o v e d  d i s t r i c t  c o a s t a l  m a n a g e m e n t  p r o g r a m ,

‘‘"'’T h e  le a d  a g e n c y  s h a l l  c o n s i d e r  o p i n i o n s ,  c o n c l u s i o n s  o r  reconnr.endu- 

t i o n s  s u b m i t t e d  by  t h e  c o m m e n t i n g  a r c n -̂ y > b u t  may# in its d i s­

c r e t i o n ,  r o a c h  c o n t r a r y  o p i n i o n s ,  c o n c l u s i o n s  o r  r e c o m m e n d a t i o n s

a c c o r d i n g  to t h e  e v i d e n c e  r e c e i v e d *

T h e  l e a d  a g e n c y  s h a l l  t h e n

b a l a n c e  c o m p e t i n g  f a c t o r s  i n  r e a c h i n g  i t s  f i n a l  d e c i s i o n .  

N a  r e s o u r c e  a g e n c y  o t h e r  t h a n  t h e  l e a d  a g e n c y  h a s  p r i m a r y  

e x p e r t i s e  i n  t h e  b a l a n c i n g  o f  c o m p e t i n g  f a c t o r s .



* , •
U tiuJ c o m m e n t s  o f  r e e o u r c o  agencltt;} a n d  t o  t h e  O f f i c e  o f  C o a s t a l  

.M a n a g e m e n t  w i t h i n  t h e i r  p r i m a r y  a r e a s  o f  e x p e r t i s e ^  a n d  

o l -tfro to the, c o m m e n t s  o f  c o a s t a l  r e s o u r c e  d i s t r i c t s  m a d e  

p < r h--~to  a n  a p p r o v e d  d i s t r i c t  c o a s t a l  m a n a g e m e n t  program,,

■^5 }  a 5 u b a h a r . t i . v c  c o n i L i i l a r a - £ ± o n J  m o a n s  f c h r t r ' * f r h g r a  

d o c u m e n t e d  f a c t u a l  s t a t e m e n t s  o r  d a t a  a r c  s u b m i t t e d  b y  a  r e s o u r c e

a g e n c y  o r  a  c o a s t a l  r e s o u r c e  d i s t r i c t ,  t h o s e  s t a t e m e n t s  o r  d a t a  
/2*/

3 h n i   ̂ v-»« , j, > i r i "  .*• f  t r u e  u n l e s s  t i»vo— I s r a t t  a g e i i U j  o r  p e r m i t  a p p  u i o ?>*t
4Af

.e a — o u e h  s t a t e m e n t s  o r  d a t a ^ b y  a  p r e p o n d e r a n c e  o £  t h e  e v i d e n c e .  

^ T h e  l e a d  - a g e n c y  s h a l l  c o n s i d e r  o p i n i o n s ,  c o n c l u s i o n s  o r  r e c o . m i r . e n c n -  

t i o n s  s u b m i t t e d  b y  t h e  c o m m e n t i n g  a g e n c y ,  b u t  m a y ,  m  i t s  d a s -  

c r e t i c n ,  r o f t c n  c o n t r a r y  O p i n i o n s ,  c o n c l u s i o n s  o r  r e c o m m e n d a t i o n s

A c c o r d i n g  t o  t h e  e v i d e n c . .  r e c e i v e d *

(b )  S u b s t a n t i v e  c o n s i d e r a t i o n  s h a l l  b e  g i v e n  t o  t h e

T h e  l e a d  a g e n c y  shall t h e n

b a l a n c e  c o m p o t i n g  f a c t o r s  in r e a c h i n g  i t s  f i nal d e c i s i o n .  

N o  r e s o u r c e  a g e n c y  o t h e r  than the l e a d  a g e n c y  h f  p r i m a r y  

e x c e r t i s e  i n  the b a l a n c i n g  of compa..ing factors.
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JAY 5. HAMMOND, GOVERNOR

DEPARTMENT OF LAW
OFFICE OF THE A T

POUCH K - STA TE CAPITOL 
JUNEAU, ALASKA 99811 

(9071 465-3600

R a y  T y s o n
c / o  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
9 2 1  W .  6 t h  A v e .
S u i t e  2 5 0
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  Ray:

E n c l o s e d  a r e  t h e  m a t e r i a l s  w h i c h  I  p r o m i s e d  y o u  
r e l a t i n g  t o  S B  8 4  a n d  t h e  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s .  
T h e s e  d o c u m e n t s  a r e ,  i n  o r d e r :

1 . T h e  E x e c u t i v e  S u m m a r y  o f  t h e  d r a f t  r e g u l a t i o n s ,  
f o r  w h i c h  p u b l i c  n o t i c e  w a s  g i v e n  i n  J a n u a r y
o f  t h i s  y e a r .  T h e  E x e c u t i v e  S u m m a r y  h i g h l i g h t s  
t h e  m a j o r  i s s u e s  s u r r o u n d i n g  t h e  d r a f t  
r e g u l a t i o n s  w h i c h  e m e r g e d  f r o m  w o r k i n g  s e s s i o n s  
h e l d  w i t h  i n d u s t r y  a n d  e n v i r o n m e n t a l  g r o u p s  
l a t e  i n  1 9 8 0 ;

2 . T h e  c o m p l e t e  p u b l i c  c o m m e n t  f i l e  o n  t h e  d r a f t  
r e g u l a t i o n s ;

3 . A n  A p r i l  6 , 1 9 8 1  m e m o r a n d u m  f r o m  m y s e l f  t o  
G o v e r n o r  H a m m o n d  w i t h  r e s p e c t  t o  m a j o r  i s s u e s  
s u r r o u n d i n g  t h e  p r o p o s e d  f i n a l  r e g u l a t i o n s .
I n  p a r t i c u l a r ,  t h e  m e m o r a n d u m  a d d r e s s e s  t h e  
c r i t i c i s m  r a i s e d  b y  p u b l i c  i n t e r e s t  g r o u p s  
t h a t  t h e  r e g u l a t i o n s  " b a l k a n i z e "  t h e  S t a t e ' s  
C o a s t a l  M a n a g e m e n t  P r o g r a m ,  a n d  g i v e  e x c e s s i v e  
a u t h o r i t y  t o  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  a s  a  c o a s t a l  m a n a g e m e n t  " l e a d  
a g e n c y " ;

4  T h e  f i n a l  r e g u l a t i o n s  a s  a d o p t e d  b y  t h e
d e p a r t m e n t s  o f  N a t u r a l  R e s o u r c e s ,  E n v i r o n m e n t a l  
C o n s e r v a t i o n  a n d  F i s h  &  G a m e ,  a n d  t h e  A l a s k a  
C o a s t a l  P o l i c y  C o u n c i l ,  i n  A p r i l  o f  t h i s  
y e a r .  A s  y o u  a r e  a w a r e ,  t h e s e  r e g u l a t i o n s  
h a v e  n o t  b e e n  f i l e d  w i t h  t h e  L i e u t e n a n t  
G o v e r n o r ' s  O f f i c e  b e c a u s e  o f  u n c e r t a i n t y  
r e g a r d i n g  p o s s i b l e  p e r m i t  r e f o r m  l e g i s l a t i o n ;

R e :  E n c l o s e d  M a t e r i a l  o n
U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  
a n d  S B  8 4
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5 . T h e  D e p a r t m e n t  o f  L a w ' s  a n a l y s i s  o f  C S S B  8 4 .
T h e  a n a l y s i s  a d d r e s s e s  t h e  S e n a t e  R e s o u r c e s  
C o m m i t t e e  v e r s i o n  o f  t h e  b i l l ;

6 . P r o p o s e d  c h a n g e s  i n  t h e  S e c o n d  R u l e s  C o m m i t t e e  
v e r s i o n  o f  S B  8 4  d i s c u s s e d  a t  a  r e c e n t  m e e t i n g  
w i t h  v a r i o u s  A O G A  r e p r e s e n t a t i v e s .  A s  t h e  
e n c l o s e d  c o v e r  l e t t e r  t o  t h e  s u g g e s t e d  c h a n g e s  
i n d i c a t e s , t h e  p r i m a r y  a r e a s  o f  r e m a i n i n g  
d i s a g r e e m e n t  b e t w e e n  t h e  a d m i n i s t r a t i o n  a n d  
t h e  o i l  i n d u s t r y  r e l a t e  t o  t h e  p r o p e r  r o l e  o f  
l o c a l  g o v e r n m e n t s  i n  S t a t e  d e c i s i o n  m a k i n g —  
a t  l e a s t  w h e n  t h e  l o c a l  g o v e r n m e n t  h a s  a n  
a p p r o v e d  c o a s t a l  m a n a g e m e n t  p r o g r a m - - a n d  t h e  
l e n g t h  o f  t h e  a d m i n i s t r a t i v e  a p p e a l s  p r o c e s s ;  
a n d

7 . O u r  p e r m i t  r e f o r m  m a i l i n g  l i s t .

O n c e  y o u  h a v e  d i g e s t e d  t h e s e  d o c u m e n t s ,  I  w o u l d  b e  
h a p p y  t o  a n s w e r  a n y  q u e s t i o n s  y o u  m i g h t  h a v e .  T h e  c a b i n e t  
h a s  y e t  t o  m e e t  o n  t h e  p r o p o s e d  A O G A  c h a n g e s ,  a n d  w e  a s  w e l l  
h a v e  y e t  t o  h e a r  f r o m  A O G A  a s  t o  w h e t h e r  t h e y  w o u l d  b e  
s a t i s f i e d  w i t h  a  p a c k a g e  o f  l e g i s l a t i o n  a n d  r e g u l a t i o n s  
w h i c h  c o n t a i n  t h e  p r o p o s e d  r e v i s i o n s .  F o r  r e a s o n s  w h i c h  a r e  
s e l f - e v i d e n t ,  t h e  c h a n g e s  p r o p o s e d  i n  t h e  e n c l o s u r e  w o u l d  b e  
o p p o s e d  b y  l o c a l  g o v e r n m e n t s ,  a s  w e l l  a s  b y  p u b l i c  i n t e r e s t  
g r o u p s  i n  t h e  S t a t e .  M o r e o v e r ,  m a n y  i n d u s t r y  g r o u p s  w i t h i n  
t h e  S t a t e  w i l l  l i k e w i s e  o b j e c t  t o  t h e  c h a n g e s .  A s  y o u  a r e  
a w a r e ,  t h e  S o u t h e a s t  A l a s k a  t i m b e r  i n d u s t r y ,  a n d  t h e  S o u t h e a s t  
n a t i v e  c o r p o r a t i o n s ,  h a v e  s u p p o r t e d  t h e  r e g u l a t i o n s  a c t i v e l y .  
T h e  p r i m a r y  r e a s o n  f o r  t h i s  s u p p o r t  h a s  b e e n  t h e  s t r o n g  r o l e  
w h i c h  t h e  r e g u l a t i o n s  e n v i s i o n  f o r  l o c a l  g o v e r n m e n t s  w i t h  
a p p r o v e d  c o a s t a l  m a n a g e m e n t  p r o g r a m s .  L o c a l / i n d u s t r y  
r e l a t i o n s  w i t h  r e s p e c t  t o  t h e  t i m b e r  i n d u s t r y  a r e  g e n e r a l l y  
g o o d .  T h i s  i s  a l s o  t r u e  w i t h  r e s p e c t  t o  c e r t a i n  p e t r o c h e m i c a l  
i n t e r e s t s  i n  t h e  K e n a i  P e n i n s u l a ,  w h i c h  h a v e  a l s o  s u p p o r t e d  
t h e  r e g u l a t i o n s .  T h e  o i l  p r o d u c t i o n  i n d u s t r y ,  o n  t h e  o t h e r  
h a n d ,  h a s  b e e n  h a v i n g  r a t h e r  n o t o r i o u s  p r o b l e m s  w i t h  t h e  
N o r t h  S l o p e  B o r o u g h ,  a n d  t h e r e f o r e  h a s  t a k e n  t h e  p o s i t i o n  
t h a t  l o c a l  g o v e r n m e n t s  s h o u l d  h a v e  a  l e s s e r  i n f l u e n c e  o n  
S t a t e  d e c i s i o n  m a k i n g ,  e v e n  w h e n  t h a t  l o c a l  g o v e r n m e n t  h a s  
a n  a p p r o v e d  c o a s t a l  m a n a g e m e n t  p r o g r a m .  W e  h a v e  a t t e m p t e d ,  
f r o m  t h e  o u t s e t ,  t o  c h o o s e  a  m i d d l e  g r o u n d  b e t w e e n  m e r e l y  
" c o n s i d e r i n g "  l o c a l  c o m m e n t s  o n  c o a s t a l  m a n a g e m e n t  m a t t e r s  
o n  t h e  o n e  h a n d ,  a n d  a f f o r d i n g  l o c a l  g o v e r n m e n t s  a  " v e t o "  o n  
t h e  o t h e r .
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I  h o p e  t h e s e  m a t e r i a l s  a r e  o f  s o m e  h e l p  t o  y o u ,  
a n d  l o o k  f o r w a r d  t o  h e a r i n g  f r o m  y o u .

S i n c e r e l y  y o u r s ,

J K T / k h

W I L S O N  L .  C O N D O N  
G E N E R A L

K .  T i l l i r i g h a s t  
A t t o r n e y  G e n e r a l

E n c l o s u r e s



TESTIMONY OF J .  D. BERTINO

C H E V R O N  U . S . A .  I N C .

ON

P R O P O S E D  U N I F O R M  P R O C E D U R E S  F O R  P E R M I T S ,  

C O N S I S T E N C Y  D E T E R M I N A T I O N S  A N D  A P P E A L S

F E B R U A R Y  6 , 1 9 8 1

A N C H O R A G E ,  A L A S K A



I  h a v e  b e e n  e m p l o y e d  b y  C h e v r o n  i n  v a r i o u s  p o s i t i o n s  d e a l i n g  

T - j i t h  g o v e r n m e n t a l  r e g u l a t i o n s  f o r  o v e r  23  y e a r s .  I  a m  a n  

A l a s k a  r e s i d e n t  a n d  h a v e  b e e n  r e s p o n s i b l e  f o r  l a n d  a n d  p e r -
J

m i t t i n g  m a t t e r s  f o r  C h e v r o n  f o r  a l m o s t  s i x  y e a r s  i n  A l a s k a .
I

I  w o u l d  l i k e  t o  e x p r e s s  o u r  a p p r e c i a t i o n  t o  y o u  f o r  a f f o r d i n g  

C h e v r o n  U . S . A .  I n c .  t h e  o p p o r t u n i t y  t o  c o m m e n t  o n  t h e  p r o p o s e d  

u n i f o r m  p r o c e d u r a l  r e g u l a t i o n s .  W e  h o p e  o u r  c o m m e n t s  w i l l  

b e  c o n s t r u c t i v e ,  b o t h  t o  t h e  b e n e f i t  o f  t h e  S t a t e  a n d  o u r  

i n d u s t r y .

C h e v r o n  a p p r e c i a t e s  a n d  w e l c o m e s  a n y  e f f o r t s  t a k e n  b y  t h e  

S t a t e  t o  f a c i l i t a t e  t h e  p r o c e s s i n g  o f  p e r m i t s .  H o w e v e r ,  i t  

i s  d i f f i c u l t  t o  s q u a r e  a n  a d d i t i o n a l  f o u r t e e n  p a g e s  o f  r e g u ­

l a t i o n s  w i t h  G o v e r n o r  H a m m o n d ' s  r e g u l a t o r y  r e f o r m  p r o j e c t  

a n n o u n c e d  o n  D e c e m b e r  5 , 1 9 8 0 . I n  h i s  o p e n i n g  r e m a r k s  h e  

s t a t e d  t h a t  t o o  l i t t l e  p r o g r e s s  h a d  b e e n  m a d e  i n  e n s u r i n g  

t h a t  S t a t e  g o v e r n m e n t  i s  e a s i e r  t o  d e a l  w i t h .  I  q u o t e ,  

" R e g u l a t o r y  R e f o r m  e f f o r t s  r u n  a  g r e a t  r i s k  o f  b e c o m i n g  

e i t h e r  t o o  t h e o r e t i c a l ,  o r  m i r e d  i n  f u n d a m e n t a l  p o l i t i c a l  

c o n t r o v e r s y " .  G o v e r n o r  H a m m o n d  i n d i c a t e d  h i s  p r o g r a m  w o u l d  

b e  a  s i n c e r e  e f f o r t  t o  g e t  g o v e r n m e n t  o f f  t l  i b a c k s  o f  o u r  

a v e r a g e  c i t i z e n s  a n d  o u r  i n d u s t r i e s .

My name i s  J .  D. BERTINO. I  r e p r e s e n t  C h e v r o n  U . S . A .  I n c .



I t  i s  o u r  u n d e r s t a n d i n g  t h a t  t h e  L e g i s l a t u r e  i s  p r e s e n t l y  

c o n s i d e r i n g  l e g i s l a t i o n  w h i c h  g e n e r a l l y  p e r t a i n s  t o  t h e  

p e r m i t t i n g  p r o c e s s .  I t  a p p e a r s  t h e r e  i s  a  r e a s o n a b l e  

p r o b a b i l i t y  t h a t  s o m e  t y p e  o f  p e r m i t t i n g  l e g i s l a t i o n  w i l l  

b e  p a s s e d  i n  t h i s  s e s s i o n .  I t  i s  o u r  r e c o m m e n d a t i o n  t h a t  

t h e  a d m i n i s t r a t i o n  d e f e r  a c t i o n  o n  t h e  p r o p o s e d  r e g u l a t i o n s  

u n t i l  t h e  L e g i s l a t u r e  h a s  a c t e d .  I n  t h e  e v e n t  t h e  p r o p o s e d  

r e g u l a t i o n s  a r e  a d o p t e d ,  i t  s e e m s  i n e v i t a b l e  t h a t  t h e s e  

r e g u l a t i o n s  w i l l  c o n f l i c t  w i t h  a n y  l e g i s l a t i o n  t h a t  i s  

p a s s e d  d u r i n g  t h e  p r e s e n t  s e s s i o n .  T h i s  u n n e c e s s a r y  c o n ­

f l i c t  c a n  b e  a v o i d e d  b y  d e l a y i n g  t h e  a d o p t i o n  o f  a n y  

p r o c e d u r a l  r e g u l a t i o n s  u n t i l  t h e  L e g i s l a t u r e  b ' s  h a d  a n  

o p p o r t u n i t y  t o  a c t .

H o w e v e r ,  w e  s u b m i t  t h e  f o l l o w i n g  s p e c i f i c  c o m m e n t s  i n  t h e  

e v e n t  f u r t h e r  c o n s i d e r a t i o n  i s  g i v e n  t o  t h e  a d o p t i o n  o f  

t h e s e  r e g u l a t i o n s  a t  t h i s  t i m e .

S e c .  0 2 0  p r o v i d e s  t h a t  t h e  d e a d l i n e  f o r  a n  a g e n c y ' s  

p r o c e s s i n g  o f  a  p e r m i t  m a y  b e  e x t e n d e d  f o r  a n  i n d e f i n i t e  

p e r i o d  o f  t i m e  w h e r e  t h e  a g e n c y  f i n d s  t h a t  " s u b s t a n t i a l  

c o m p l e x  i s s u e s "  a r e  i n v o l v e d .  W e  b e l i e v e  t h a t  a n y  p e r m i t  

a p p l i c a t i o n  c a n  b e  p r o c e s s e d  w i t h i n  65  d a y s  o f  t h e  a g e n c y ' s  

r e c e i p t  o f  t h e  a p p l i c a t i o n .  A c c o r d i n g l y ,  w e  r e c o m m e n d
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t h a t  t h i s  p o r t i o n  o f  S e c t i o n  . 0 2 0  b e  d e l e t e d .  A t  a  m i n i m u m ,  

w e  w o u l d  s u g g e s t  t h a t  a n  o u t s i d e  l i m i t  a s  t o  t h e  a m o u n t  o f  

t i m e  t h e  C o m m i s s i o n e r  m a y  e x t e n d  t h e  d e a d l i n e  b e  i n s e r t e d ;  

f o r  e x a m p l e ,  1 2 0  d a y s .  M o r e o v e r ,  t h e  r e g u l a t i o n s  s h o u l d  b e  

a m e n d e d  t o  p r o v i d e  t h a t  s u c h  c e r t i f i c a t i o n  b y  a  c o m m i s s i o n e r  

c o u l d  o n l y  b e  m a d e  u p o n  a  f i n d i n g  t h a t  e x t r a o r d i n a r y  c i r c u m ­

s t a n c e s  w a r r a n t e d  s u c h  a n  e x t e n s i o n .

A r t i c l e s  6 , 7 a n d  8 p r o v i d e  f o r  a  l e n g t h y  a n d  c u m b e r s o m e  

a d m i n i s t r a t i v e  a p p e a l  p r o c e s s .  I t  i s  C h e v r o n ' s  p o s i t i o n  

t h a t  a n y  s a t i s f a c t o r y  p e r m i t t i n g  p r o c e s s  m u s t  p r o v i d e  f o r  

i m m e d i a t e  a c c e s s  t o  t h e  s u p e r i o r  c o u r t  f o l l o w i n g  t h e  a g e n c y ' s  

i n i t i a l  d e c i s i o n  w i t h  r e g a r d  t o  t h e  p e r m i t  p p l i c a t i o n .

W e  b e l i e v e  t h a t  t h e  a v a i l a b i l i t y  o f  t h i s  o p t i o n  x v i . l l  i n s u r e  

t h e  a g e n c y ' s  c a r e f u l  s c r u t i n y  o f  t h e  a p p l i c a t i o n ,  a s  w e l l  

a s  a n y  s u g g e s t e d  s t i p u l a t i o n s ,  t h r o u g h o u t  t h e  p e r m i t t i n g  

p r o c e s s .  I n  v i e w  o f  t h e  c u r r e n t  p r o b l e m s  w i t h  t h e  p e r ­

m i t t i n g  p r o c e s s ,  x ve  b e l i e v e  i t  e s s e n t i a l  t h a t  a n y  d i s p u t e s  

b e t w e e n  t h e  a p p l i c a n t  a n d  t h e  a g e n c y  b e  p r e s e n t e d  t o  a  

n e u t r a l  t r i b u n a l  a t  a n  e a r l y  d a t e .

T h e  n e e d  f o r  a  p r o c e s s  w h i c h  p r o v i d e s  f o r  a n  i m m e d i a t e  

a p p e a l  t o  t h e  j u d i c i a l  s y s t e m  i s  c l e a r  w h e n  t h e  e f f e c t  o f  

e v e n  a  s h o r t  d e l a y  i n  t h e  p e r m i t t i n g  p r o c e s s  i s  c o n s i d e r e d .
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F o r  e x a m p l e ,  m a n y  o i l  a n d  g a s  o p e r a t i o n s  a r e  r e q u i r e d  t o  

b e  c o n d u c t e d  u n d e r  v e r y  r i g i d  s e a s o n a l  r e s t r i c t i o n s .  I f  

a  p e r m i t  i s  d e l a y e d ,  t h e  l e s s e e  m a y  l o s e  a  f u l l  y e a r  o f  

a  l e a s e  t e r m .

W e  h a v e  a  s i t u a t i o n  w h e r e  a  l e s s e e  h a s  p a i d  a  s u b s t a n t i a l  

s u m  f o r  a  l e a s e  a n d  h a s  a n  o b l i g a t i o n  t o  d i l i g e n t l y  e x p l o r e  

a n d  d e v e l o p  h i s  l e a s e  o r  l o s e  i t .  O f t e n ,  a  l e s s e e  f i n d s  

h i m s e l f  u n a b l e  t o  m e e t  h i s  o b l i g a t i o n s  u n d e r  t h e  t e r m s  o f  

t h e  l e a s e  b e c a u s e  o f  a  d e l a y  i n  o b t a i n i n g  t h e  r e q u i r e d  p e r ­

m i t s  o r  b e c a u s e  o f  c o n d i t i o n s  i m p o s e d  u n d e r  t h e  p e r m i t t i n g  

p r o c e s s  w h i c h  v i r t u a l l y  p r e c l u d e  d i l i g e n t  e x p l o r a t i o n  a n d  

d e v e l o p m e n t .  O n  o n e  h a n d ,  w e  h a v e  t h e  l e a s e  a d m i n i s t r a t o r  

c o m p e l l i n g  d i l i g e n t  e x p l o r a t i o n  a n d  d e v e l o p m e n t ;  o n  t h e  o t h e r  

h a n d ,  w e  h a v e  v a r i o u s  a g e n c i e s  i m p o s i n g  c o n d i t i o n s  w h i c h  

m a k e  i t  a l m o s t  i m p o s s i b l e  t o  m e e t  t h e  v e r y  o b l i g a t i o n s  

r e q u i r e d  u n d e r  t h e  t e r m s  o f  t h e  l e a s e .  W e  t h e r e f o r e  r e c o m ­

m e n d  t h a t  A r t i c l e s  6 , 7 a n d  8 b e  d e l e t e d .  S h o u l d  t h e  a p p l i ­

c a n t  d e s i r e  f u r t h e r  a g e n c y  r e v i e w ,  a  m o t i o n  t o  r e c o n s i d e r  

t h e  d e c i s i o n  c a n  a l w a y s  b e  f i l e d  w i t h  t h e  d e p a r t m e n t .

W e  a r e  a l s o  c o n c e r n e d  w i t h  t h o s e  p r o v i s i o n s  o f  t h e  r e g u ­

l a t i o n s  p e r t a i n i n g  t o  i n t e r - a g e n c y  r e v i e w .  S e c .  1 3 0 ( c )  

p r o v i d e s  t h a t  t h e  d e c i d i n g  a g e n c y  s h a l l  a c c o r d  " g r e a t  w e i g h t "
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t o  c o m m e n t s  o f  o t h e r  r e s o u r c e  a g e n c i e s  p r o v i d e d  s u c h  c o m m e n t s  

a r e  w i t h i n  t h e  c o m m e n t i n g  a g e n c y ' s  " p r i m a r y  a r e a  o f  e x p e r t i s e  

O n  i t s  f a c e ,  t h a t  l a n g u a g e  w o u l d  a p p e a r  t o  r e q u i r e  a  d e c i d i n g  

a g e n c y  t o  d e f e r  t o  a  c o m m e n t i n g  a g e n c y ' s  r e c o m m e n d a t i o n .

T h i s  i s  t h e  b a s i c  c a u s e  o f  c u r r e n t  p r o b l e m s  w i t h  u h e  p e r -  

m i t t i n g  p r o c e s s .  T h e  E x e c u t i v e  S u m m a r y  w i t h  w h i c h  w e  h a v e  

b e e n  p r o v i d e d  b y  t h e  S t a t e  h a s  a t t e m p t e d  t o  a l l a y  s u c h  f e a r s  

b y  a r g u i n g  t h a t  s u c h  r e c o m m e n d a t i o n s  a r e  n o t  w i t h i n  t h e  

a g e n c y ' s  p r i m a r y  a r e a  o f  e x p e r t i s e .  S i m i l a r l y ,  A t t o r n e y  

G e n e r a l  C o n d o n  s t a t e d  t o  a  S e n a t e  R e s o u r c e s  C o m m i t t e e  w o r k  

s e s s i o n  o n  J a n u a r y  27  o f  t h i s  y e a r  t h a t  i t  w a s  h i s  v i e w  t h e  

p u r p o s e  o f  t h e  l a n g u a g e  i n  q u e s t i o n  w a s  t o  a s s u r e  t h a t  c o m ­

m e n t s  o f  t h e  o t h e r  a g e n c i e s  w o u l d  b e  c o n s i d e r e d .  C o n s i s t e n t  

w i t h  t h a t  s t a t e m e n t ,  a n d  t h a t  o f  t h e  E x e c u t i v e  S u m m a r y ,  w e  

w o u l d  s u g g e s t  t h a t  t h e  d e f i n i t i o n  o f  " g r e a t  w e i g h t "  b e  

c o u c h e d  i n  t e r m s  o f  " c a r e f u l  c o n s i d e r a t i o n "  r a t h e r  t h a n  

d e f e r e n c e .

W e  a l s o  b e l i e v e  t h a t :  c o m m e n t s  o f  o t h e r  a g e n c i e s  s h o u l d  b e  

r e s t r i c t e d  t o  t h e  m a n n e r  i n  w h i c h  t h e  p e r m i t t e d  a c t i v i t y  

s h a l l  o c c u r ,  r a t h e r  t h a n  w h e t h e r  t h e  a c t i v i t y  w i l l  b e  a l l o w e d  

F o r  e x a m p l e ,  w h e r e  a  s t a t e  o i l  a n d  g a s  l e a s e  h a s  b e e n  i s s u e d  

t h e  l e s s e e  h a s  a  c o n t r a c t u a l  r i g h t  t o  c o n d u c t  o p e r a t i o n s  o n  

t h e  s t a t e ' s  l a n d .  R e c o m m e n d a t i o n s  b y  c o m m e n t i n g  a g e n c i e s
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t h a t  c e r t a i n  a c t i v i t i e s  s h o u l d  n o t  b e  a l l o w e d ,  e v e n  t h o u g h  

a u t h o r i z e d  b y  t h e  l e a s e ,  a r e  t h e r e f o r e  i n a p p r o p r i a t e .  T h i s  

i s  p a r t i c u l a r l y  t r u e  w h e n  i t  i s  c o n s i d e r e d  t h a t  t h e  c o n c e r n s  

o f  t h e  c o m m e n t i n g  a g e n c i e s  r e c e i v e  e x t e n s i v e  a n a l y s i s  p r i o r  

t o  t h e  S t a t e ' s  d e c i s i o n  t o  l e a s e .

A s  a c k n o w l e d g e d  b y  t h e  E x e c u t i v e  S u m m a r y ,  t h e  p r o p o s e d  r e g u ­

l a t i o n s  d o  n o t  c o n s t r a i n  t h e  d e g r e e  t o  w h i c h  a  S t a t e  a g e n c y  

m a y  i n f l u e n c e  t h e  a p p r o v a l  o f  f e d e r a l  p e r m i t  a p p l i c a t i o n s  

w h i c h  a r e  r e q u i r e d  t o  c o n d u c t  t h e  s a m e  o r  s i m i l a r  a c t i v i t i e s  

a s  a l s o  p e r m i t t e d  b y  S t a t e  a g e n c i e s .  C h e v r o n  b e l i e v e s  t h a t  

i t  i s  e s s e n t i a l  t h a t  S t a t e  c o m m e n t s  b e  c h a n n e l e d  t h r o u g h  t h e  

s a m e  S t a t e  a g e n c y  w h i c h  h a s  S t a t e  p e r m i t t i n g  a u t h o r i t y  f o r  

t h e  a c t i v i t y  i n  q u e s t i o n .  W e  c a n  f a t h o m  n o  p o l i c y  c o n s i d e r a ­

t i o n  w h i c h  w o u l d  a l l o w  a  S t a t e  a g e n c y  t o  p e r m i t  a  g i v e n  

a c t i v i t y ,  a n d  s i m u l t a n e o u s l y  a l l o w  a n o t h e r  S t a t e  a g e n c y  t o  

b l o c k  t h a t  a c t i v i t y  t h r o u g h  t h e  f e d e r a l  p e r m i t t i n g  p r o c e s s .  

T h i s  i s  p a r t  c u l a r l y  t r u e  w h e r e  t h e  c o m m e n t i n g  a g e n c y  w a s  

p r e v i o u s l y  g i v e n  a  f u l l  o p p o r t u n i t y  t o  s u b m i t  d e t a i l e d  c o m ­

m e n t s  a n d  s u p p o r t i n g  r a t i o n a l e  t o  t h e  d e c i d i n g  S t a t e  a g e n c y  

f o r  t h e  S t a t e  p e r m i t ,  a n d  t h e n  p r o c e e d e d  t o  r e q u i r e  t h a t  

c o n f l i c t i n g  c o n d i t i o n s  b e  i m p o s e d  o n  t h e  s a m e  a c t i v i t y  

t h r o u g h  t h e  f e d e r a l  p e r m i t t i n g  p r o c e s s .



C o n t r a r y  t o  t h e  s u g g e s t i o n  o f  t h e  E x e c u t i v e  S u m m a r y ,  i t  

i s  s u b m i t t e d  t h a t  s u c h  a  p r o c e d u r e  w o u l d  n o t  r e l e g a t e  t h e  

D e p a r t m e n t  o f  F i s h  a n d  G a m e  o r  t h e  D e p a r t m e n t  o f  E n v i r o n ­

m e n t a l  C o n s e r v a t i o n  t o  a  " s e c o n d  c l a s s "  s t a t u s .  R a t h e r  i t  

w o u l d  a s s u r e  t h a t  s u c h  d e p a r t m e n t s  a r e  o n  e q u a l  t e r m s  w i t h  

t h e  o t h e r  p e r m i t t i n g  d e p a r t m e n t s .  N o  d e p a r t m e n t  s h o u l d  b e  

a b l e  t o  b l o c k  a n o t h e r  d e p a r t m e n t ' s  d e c i s i o n  v i a  a  " b a c k - d o o r "  

p r o c e s s .  T h e  D e p a r t m e n t s  o f  F i s h  a n d  G a m e  a n d  E n v i r o n m e n t a l  

C o n s e r v a t i o n  w o u l d  r e t a i n  t h u i r  a b i l i t y  t o  m o n i t o r  p e r f o r m a n c e  

t h r o u g h  t h e i r  o w n  s t a t u t o r y  a u t h o r i t y .

W e  w i l l  s u b m i t  f u r t h e r  d e t a i l e d  w r i t t e n  c o m m e n t s  b y  F e b r u a r y  

2 7 , 1 9 8 1 . T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  c o m m e n t .
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S u b s e c t i o n  ( a ) ( . l )  p r o v i d e s  for o p e n - e n d e d  e x t e n s i o n  o f  any p e r m i t  d e a d l i n e  i f  the 

C o m m i s s i o n e r  c e r t i f i e s  that the p r o j e c t  i n v o l v e s  " s u b s t a n t i a l  complex i s s u e s " .  We 

b e l i e v e  that any p e r m i t  p\ p l i c a t i o n  can b e  p r o c e s s e d  w i th i n 65  days o f  the a g e n c y ' s  

r e c e i p t  o f  the a p p l i  i t i o n .  T h i s  s e c t i o n  u n d e r m i n e s  the purpo s e  o f  e s t a b l i s h i n g  

p e r mi t d e a d l i n e s .  T h e r e f o r e ,  we recommend that ( a w l )  b e  d e l e t e d .

A l t e r n a t i v e l y ,  an o u t s i d e  l i m i t  should b e  e s t a b l i s h e d  so that a d e a d l i n e  cannot be 

e x t e nd e d for an i n d e f i n i t e  p e r i o d  o f  t i m e .  We s u g g e s t  a  maximum e x t e n s i o n  o f  Co 

days b e  e s t a b l i s h e d .  T h e r e f o r e ,  the maximum t i m e  for p r o c e s s i n g  a c l a s s  I  pe r mi t 

cannot e x c e e d  9 0  d ay 3 .  The maximum t i m e  for p r o c e s s i n g  a c l a s s  I I  p e r mi t cannot 

e x c e e d  12fi d a y s .

S u b s e c t i o n  ( a ) ( I t )  p r o v i d e s  that a  d e a d l i n e  may be  e x t e nd e d where the d e c i d i n g  ag e ncy 

I s  p r o c e s s i n g  the a p p l i c a t i o n  j o i n t l y  with the f e d e r a l  a g e n c y  purs uant to a memorandum 

o f  u n d e r s t a n d i n g .  We s u g g e s t  that t h i s  s e c t i o n  he d e l e t e d .  E x i s t i n g  memoranda of 

u n d e r s t a n d i n g  should be r e v i s e d  to r e f l e c t  d e a d l i n e s  e s t a b l i s h e d  i n  t he s e  r e g u l a t i o n s .

2 2 A A C  1 0 . 0 3 0 .  A D D I T I O N A L  i ' ' -’QHMATIUN ■

T h i s  s e c t i o n  e s t a b l i s h e s  two t i m e  p e r i o d s  d u r i ng  which an ag e ncy ca n  re q ue s t a d d i t i o n a l  

i n f o r m a t i o n .  Upon r e c e i p t  o f  an a p p l i c a t i o n  for e i t h e r  a c l a s s  I  or c l a s s  I I  p c ~ n>it 

the age ncy should i m m e d i a t e l y  a s s e s s  whether a d d i t i o n a l  i n f o r m a t i o n  i s  n e c e s s a ? y  i n  

order to p r o c e s s  the p e r m i t .  A s s e s s m e n t . should not r e q u i r e  more t i m e  for c l a s s  I I  

p e r m i t s  than for c l a s s  I  p e r m i t s .  T h e r e f o r e ,  we p r o p o s e  that a  1 5  day p e r i o d  be 

e s t a b l i s h e d  for both c l a s s e s  o f  p e r m i t s .

22AAC 10.020. DEADL-NES ON PERM IT I SSUANCE.
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S u b s e c t i o n  ( l )  p r o v i d e s  t h a t ,  i n  the c a s e  o f  c o r p o r a t i o n s ,  a  r e p r e s e n t e t i v e  r e s p o n s i b l e  

for the " o v e r a l l  man age me nt o f  the p r o j e c t  or o p e r a t i o n "  s i g n  the a p p l i c a t i o n .  T. ' ds 

r e q u i r e m e n t  doe s  not r e f l e c t  the r e a l i t i e s  o f  corporate  b u s i n e s s  t r a n s a  - i o n s  i n  

A l a s k a .  Many t i m e s  the p e r s o n  r e s p o n s i b l e  for the o v e r a l l  management o the p r o j e c t  

or o p e r a t i o n  doe s  not work i n  A l a s k a  and has delegp. ted p e r m i t t i n g  r e s p o n s i b i l i t i e s  to 

tho s e  who do. An y duly a u t ho ri z e d  empl oye e  o f  the c o rp o r a t i o n  should b e  allowed to 

s i g n  a p p l i c a t i o n s .  T h i s  i s  c o n s i s t e n t  with S u b s e c t i o n  ( b )  which allows for any duly 

a u t h o r i z e d  e mp l o y e e  o f  a' g ov e rn me nta l  ag e ncy to s i g n  a p p l i c a t i o n s .

2 2 A A C  1 0 . 0 5 0 .  O R A L  P U B L I C  H E A R I N G S .

T h i s  s e c t i o n  c r e a t e s  new and compl ex r e q u i r e m e n t s  for p u b l i c  n o t i c e  and h e a r i n g s .

T h e s e  p r o c e d u r e s  c o m p l i c a t e ,  rather than e x p e d i t e  the p e r m i t t i n g  p r o c e s s .  They are 

i n c o n s i s t e n t  with the g oa l  o f  re gulatory reform and will p r o v i d e  a  v e h i c l e  for 

a t t a c k i n g  d e c i s i o n s  made pu rs uan t to t h e s e  r e g u l a t i o n s .  We propose  thut p u b l i c  h e a r i n g s  

b e  l i m i t e d  to t ho s e  r e p u t e d  by s t a t u t e .

2 2 A A C  1 0 . : 1 3 0 .  I N T E R A G E N C Y  HEVIKW.

T h i s  s e c t i o n  p r o v i d e s  that the d e c i d i n g  age ncy a c c o r d  " g r e a t  we i g ht "  to the comments 

o f  other r e s o u r c e  a g e n c i e s  which mee t c e r t a i n  q u a l i f i c a t i o n s .  A s  d e f i n e d  i n  28AAC 

1 0 . 9 2 0  . S u b s e c t i o n  ( '{ ) ,  " g r e a t  we i ght"  means d e f e r e n c e ,  u n l e s s  the a s s e r t i o n  i s  contrary 

to the weight o f  f a c t or o p i n i o n  i n  the a d m i n i s t r a t i v e  r e c o r d.  To the e xte n t thut 

c e r t a i n  m a t t e r s  ha v e  b e e n  s t a t u t o r i l y  d e f i n e d  a s  m at te rs  o f  n a t i o n a l  c o n c e r n ,  t h i s  

r e q u i r e m e n t  may b e  u n l a wf u l .  I f  u d e c i d i n g  agency must d e f e r  to the comments o f a 

l o c a l  a g e nc y p u r s ua n t  to . 1 3 0 ( c ) ,  the d e c i d i n g  a g e n c y  may b e  unlawfully d e l e g a t i n g  i t s  

d e c i s i o n - m a k i n g  f u n c t i o n s .

22AAC lO .Q bO . S IG H IN G  OF A PPL IC A T IO N S .



A s  a p p l i e d  to C o a s t a l  Management C o n s i s t e n c y  D e t e r m i n a t i o n s ,  t h i s  would c l e a r l y  

c o n f l i c t  with the mandate  o f  the  C o a s t a l  Z o n e  Manage me nt A c t ( C Z M A ) .  S e c t i o n  k6 . UO. 

0 2 0 ( 7 )  o f CZMA s t a t e s  " t h e  A l a s k a  C o a s t a l  Management program s h a l l  he c o n s i s t e n t  

with r e c o g n i t i o n  o f  the n e e d  for a  c o n t i n u i n g  s u p p l y o f  e n e r g y  to meet the r e q u i r e ­

m e n t s  o f  t h i s  S t a t e  and the c o n t r i b u t i o n  o f  a share o f  the S t a t e ' s  r e s o u r c e s  to mee t 

n a t i o n a l  n e e d s . "  To the e xt e n t  that t h e s e  r e g u l a t i o n s  c o n f l i c t  with t h i s  mandate by 

. " e q u i r i n g  d e c i d i n g  a g e n c i e s  to ac c or d  " g r e a t  w e i g h t "  or d e f e r e n c e  to the comments o f  

other r e s o u r c e  a g e n c i e s ,  they ar e  i n v a l i d .

S e c t i o n  .570(b) sta te s th a t  "re so ur ce agency " inc l u d e s  c o a s t a l  r e s o u r c e  districts. 

Thus, the r e g u l a t i o n s  e s t a b l i s h  a p r o c e d u r e  for p r o m o t i n g  the  concer ns  o f  local 

dis tr ict s ove r s t a t e  or n a t i o n a l  concerns. We c a u t i o n  the Sta te  not to adopt 

r e g u l a t i o n s  w h i c h  may  r e q u i r e  t h e  u nl aw fu l d e l e g a t i o n  o f  d e c i s i o n  m a k i n g  functions to 

local coastal, r eso ur ce s.

2 2 A A C  1 0 . 5 0 0  E T  S E Q .  C O A S T A L  MAI1AGEMEHT C O N S I S T E N C Y  D E T K H M I K A T I O H S .

The p r o c e d u r e s  e s t a b l i s h e d  i n  A r t i c l e  5 do not e x p e d i t e  c o a s t a l  management c o n s i s t e n c y  

d e t e r m i n a t i o n s .  The r e q u i r e m e nt  thut a d e c i d i n g  a g e n c y accord " g r e a t  we i ght"  to the 

comments o f  other r e s o u r c e  a g e n c i e s ,  and d e f e r  to the a g e n c y  with " p ri mary e x p e r t i s e "  

i f  no b a l a n c i n g  or c o m p e t i n g  f a c t o r s  arc i n v o l v e d ,  further c o m p l i c a t e s  an a l r e a d y 

complex p r o c e s s .

Although the g o a l  o f  t h i s  s e c t i o n  a p p e a r s  to b e  l i m i t i n g  the C o a s t a l  Management 

C o n s i s t e n c y  D e t e r m i n a t i o n s  to a one t i m e  o c c u r r e n c e ,  s u b s e c t i o n s  ( b )  and ( c )  o f  . 5 0 0  

d e f e a t  t h i s  g o a l .  . 50 0 ( e J  p r o v i d e s  that an ag e n c y  may r e a p p r a i s e  i t s  p r i o r d e t e r ­

m i n a t i o n  on the b a s i s  o f new i n f o r m a t i o n  not a v a i l a b l e  at the p r i o r  s t a g e  i f  a more 

s p e c i f i c  c o n s e q u e n t i a l  a c t i v i t y  i s  b e i n g  p e r m i t t e d .  S u b s e c t i o n  ( c )  u n de r m i n e s the
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p u rpo se  o f  s u b s e c t i o n  (b). The last s entence in s u b s e c t i o n  (b) states "the s co pe  of 

any c o n s i s t e n c y  d e t e r m i n a t i o n s  on a m or e  s pe c i f i c  a c t i v i t y  is l i m i t e d  b y  the  scope 

of the m o r e  s p e c i f i c  p e r m i t  p r oc eed in g" . This is d i r e c t l y  c o n t r a d i c t e d  by s u b s e c t i o n  

(c) w h i c h  a u t h o r i z e s  a r e a p p r a i s a l  o f  p r i o r  d et er m i n a t i o n s .  A c c or di ng ly,  w e  sugge st  

that s u b s e c t i o n  (c) b e  deleted.

We o p p o s e  the r e q u i r e m e n t  t hat two c o n s i s t e n c y  d e t e r m i n a t i o n s  be  ma d e  when c e r t a i n  

o t h e r  a c t i v i t i e s  are undertaken. T h e r e  is no b as is for e s t a b l i s h i n g  a more c o m p l e x  

pi’oce d u r e  for c o n s i s t e n c y  de t e r m i n a t i o n s  a r i s i n g  from " o t h e r  activi ti es ",  t h e r e f o r e ,  

we suggest that s u b s e c t i o n s  (a) a nd  (b) o f  .550 b e  deleted. Th e title sh ou ld  be 

chan ged  to r e f e r  to t h o s e  activi ti es  w h i c h  do not requir e c o n s i s t e n c y  d e t e r m i n a t i o n s .

A R T I C L E S  6, 7 a n d  8. APPEALS. 22AAC 10.600, .700, .800 E T  SEQ.

Ar ti c l e s  6, 7 a nd  8 p r o v i d e  for a le n g t h y  a n d  c u m b e r s o m e  a d m i n i s t r a t i v e  appeal process.

In o r d e r  to  e s t a b l i s h  a s a t i s f a c t o r y  p e r m i t t i n g  p r o c e s s ,  i m m e d i a t e  access to the 

S u p e r i o r  C ou rt mu s t  f o l l o w  an ag enc y' s init ia l d e c i s i o n  w i t h  r e g a r d  to the p e r m i t  

ap pl ication. Th e a v a i l a b i l i t y  of  this opti on  w il l  in su re  not  o n l y  the agency's 

caref ul s c r u t i n y  o f  the a p p l i c a t i o n  as well as a n y  s u g g e s t e d  stipu la tio ns , but  the 

a p p l ic an t' s c a r ef ul  p r e p a r a t i o n  o f  the a p p l i c a t i o n  and d il i g e n t  fo ll owu p work. In 

addition, i m m e d i a t e  a cc e s s  to S u p e r i o r  Court will g r e a t l y  s h o r t e n  the delay t h a t  is 

in he re nt  in the ap p e a l  p r o c e d u r e  e s t a b l i s h e d  in t h ese  regul at io ns .

Delay is c r i t i c a l  w h e n  c o n s i d e r i n g  the lesse es  o b l i g a t i o n  to d i l i g e n t l y  explor e and

d ev el op  his le as e o r  p o s s i b l y  loose it. Often, a less ee m a y  find h i m s e l f  un a b l e  to

meet o b l i g a t i o n s  u nd er  the t er ms o f  the lease b e c a u s e  o f  a d e l a y  in oh i a i n i n g  a r e q u i r e d  

pe rm it  or b e c a u s e  o f  c o n d i t i o n s  i m p o s e d  u n d e r  the p e r m i t t i n g  p r o c e s s  w h i c h  p r e c l u d e s
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d i l i g e n t  e x p l o r a t i o n  and d e v e l o p me n t ,  a n d  t h e r e f o r e  must b e  a p p e a l e d .  I m m e d i a t e  

a c c e s s  to j u d i c i a l  r e v i ew  i s  the only method for r e s o l v i n g  the c o n f l i c t  be twe e n the 

l e a s e  a d m i n i s t r a t o r ,  who co mp e l s  d i l i g e n t  e x p l o r a t i o n  and d e v e l op me n t and the vari ous,  

a g e n c i e s  who may compose  c o n d i t i o n s  which i m p e d e  the v e r y o b l i g a t i o n s  r e q u i r e d  by 

the te rms  o f  the l e a s e .

I i  order to r e s o l v e  t h i 3 ,  we recommend that A r t i c l e s  6 ,  7  a n a  8  b e  d e l e t e d .  I n  t h e i r  

p l a c e  we s u g g e s t  the f o l l owi ng  s e c t i o n s  b e  i n c l u d e d  i n  the r e g u l a t i o n s :

" R E V I E W  BY ThE  C O M M I S S I O N E R .  A n  a g e n c y ' s  f i n a l  d e c i s i o n  i s s u e d  pursuant to 

A S  l i l j .62 .632 may b e  re v i ewe d  by the c o m m i s s i o n e r  for the  i s s u i n g  age ncy at 

the r e q u e s t  o f  the a p p l i c a n t .  The r e q u e s t  must b e  f i l e d  with the c o m m i s s i o n e r  

wi thi n t h i r t y  (30) days o f the a p p l i c a n t ' s  r e c e i p t  o f  the d e c i  o n .  The 

c o m m i s s i o n e r  s h a l l  i s s u e  a d e c i s i o n  w i t h i n  t e n  ( 1 0 )  d ays o f  the d e p a r t m e n t ' s  

r e c e i p t  o f  the r e q u e s t ,  u n l e s s  the a p p l i c a n t  has r e q u e s t e d  a h e a r i n g  de n o v o , 

i n  which c a s e  s uch h e a r i n g  sho.ll b e  h e l d  wi t h i n  t h i r t y  ( 3 0 )  days o f  the 

d e p a r t m e n t ' s  r e c e i p t  o f  the r e q u e s t ,  a n d  the c o m m i s s i o n e r ' s  d e c i s i o n  s h a l l  be  

r e n d e r e d  w i t h i n  t h i r t y  ( 3 0 )  days o f  the c o n c l u s i o n  o f  the h e a r i n g .  U n l e s s  the 

a g e n c y  d e c i s i o n  i s  c o n f i r m e d  i n  i t s  e n t i r e t y ,  the c o m m i s s i o n e r  s h a l l  i s s u e  a 

wr i tt e n  d e c i s i o n  s e t t i n g  forth h i s  f i n d i n g s  and c o n c l u s i o n s  i n  f u l l .

R E V I EW BY T H E  S U P E R I O R  COURT,  ( a )  J u d i c i a l  re vi ew by the S u p e r i o r  Court o f  

a  f i n a l  d e c i s i o n  i s s u e d  by a s t a t e  a g e n c y  p u r s ua n t  to A 0  1 ( 1 4 . 6 2 . 6 3 2  or < il i . 62 . 63 lt 

or o f  a d e c i s i o n  o f the c o m m i s s i o n e r  i s s u e d  pu r s u a n t  to A S  kh .62.63'?,  may be 

had by f i l i n g  a n o t i c e  o f  ap pe a l  i n  the  S u p e r i o r  Court i n  ac cor da nc e  with the 

a p p l i c a b l e  r u l e s  o f  a p p e l l a t e  p r o c e d u r e .  The  ri ght to a p p e a l  .is not a f f e c t e d  

by the f a i l u r e  to s e e k  r e c o n s i d e r a t i o n  or further revi ew purs uant to A S  Id). 6 2 .  6 3 5 .  

The re vi ew s h a l l  b e  gov e rn e d  by the p r o v i s i o n s  o f  A S  U U . 6 2 . 5 6 0 ( b ) - ( e )  and 

A S  ( J i . 6 2 . 5 7 0 .
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(b) O n  an app e a l  b y  t he  applicant t o  t h e  S u p e r i o r  Court, th e agency w h i c h  

i s s u e d  th e final d e c i s i o n  has t he b u r d e n  o f  p r o v i n g  t ha t  t h e  decision is 

in a c c o r d a n c e  w i t h  A S  Uh.b2.632 a n d  Mt.62.63^.

(c) A n  a pp e a l  t a k e n  u n d e r  this s e c t i o n  has p r e f e r e n c e  o n  the calendar c f  

ci vi l a c ti on s b e f o r e  t h e  court a n d  s h al l be d e c i d e d  w i t h o u t  un n e c e s s a r y  

d e l a y ."

A d d i t i o n a l  C o m m e n t s :

1. Co mm e n t s  of  O t h e r  Agencies:

Co mm e n t s  o f  o t h e r  a ge nc i e s  should b e  r e s t r i c t e d  t o  u h e  m a n n e r  in w h ic h t h e  

p e r m i t t e d  a c t i v i t y  m a y  o c c u r  ra th er  t h a n  w h e t h e r  the a c t i v i t y  wi l l  be a l l o w e d  to 

o c c u r  at all. Onc e the  State iss ue s an oil a n d  gas lease, the lessee o b t a i n s  the 

c o n t r a c t u a l  right to conduc t o p e r a t i o n s  o n  t h e  Stat e' s land. R ec om m e n d a t i o n s  

b y  c o m m e n t i n g  ag en c i e s  that certain a c t i v i t i e s  s h o u l d  not b e  allowed, e v e n  t ho u g h  

the y  are  s p e c i f i c a l l y  a ut ho r i z e d  b y  the  lease, are t h e r e f o r e  i n a p p r o p r i a t e  and 

s h o u l d  not be cr ns id er ed.  The c o n c e r n s  o f  c o m m e n t i n g  a g e n c i e s  receive e x t e n s i v e  

a n a l y s i s  p r i o r  to  t he  State 's  d e c i s i o n  t o  lease. Onc e the S ta te decides to 

s c h e d u l e  an oi l a n d  gas lease sale, c o m m e n t i n g  age nc ie s s hou l d  not be a l l o w e d  to 

u n d e r m i n e  t his d e c i s i o n  b y  r e c o m m e n d i n g  that t h e  a c t i v i t y  not be allowed.

2. S ta te  A g e n c y  C om m e n t s  on federal P e r m i t  A ppl ications.

P r o p o s e d  r e g u l a t i o n s  do not c o n s t r a i n  the  degree to w h i c h  a state ag en cy  m a y  

i n f l u e n c e  the a p p r o v a l  of  federal p e r m i t  a p p l i c a t i o n s  w h i c h  are req uired t o  

conduct th e same o r  s i m i l a r  a c t i v i t i e s  p e r m i t t e d  b y  S t a t e  agencies. S t a t e  comments 

must b e  c h a n n e l e d  t h r o u g h  the same S t a t e  a ge n c y  w h o  has th e S ta te  p e r m i t t i n g  

a u t h o r i t y  for the, a c t i v i t y  in question. Th er e in no v a l i d  p o l i c y  c o n s i d e r a t i o n
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w h i c h  w o u l d  a l l o w  a S ta te  a g e n c y  to  p e r m i t  a g iv en  a c t i v i t y  a nd  s i m u l t a n e o u s l y  

a l l o w  a n o t h e r  S t a t e  a g e n c y  to b l o c k  that a c t i v i t y  t h r o u g h  t h e  F e d e r a l  p e r m i t t i n g  

process. T h i s  is p a r t i c u l a r l y  t ru e  w h e n  t h e  c o m m e n t i n g  a g e n c y  was g iv en  a full 

o p p o r t u n i t y  to  su bm i t  d e t a i l e d  c om me nts  a n d  s u p p o r t i n g  r at i o n a l e  to th e d e c i d i n g  

S ta te  a g e n c y  a n d  t h e n  pro c e e d s  to r e q u i r e  that c o n f l i c t i n g  condi tio ns  be i m pos ed  

o n  the same a c t i v i t y  t h r o u g h  the f e de ral  p e r m i t t i n g  pr ocess. In ord er  to avoid 

thi s p rob l e m ,  th e r e g u l a t i o n s  s h o u l d  as su re  that no ae 1 artmen t is able to b lo ck 

a n o t h e r  d e p a r t m e n t s  d eci s i o n  v i a  a "b ac k- do or"  process.

3. A u t o m a t i c  A p p r o v a l  o f  Permit A p p l i c a t i o n s .

C o n s p i c u o u s l y  a b s e n t  from the p r o p o s e d  r e g u l a t i o n s  is a p r o v i s i o n  re g a r d i n g  e n f o r c e­

men t  o f  th e t i m e  l im i t s  established. In spite o f  s t a t e m e n t s  b y  th e D e p a r t m e n t  o f  

Law in t h e  E x e c u t i v e  S um mary, m a n y  states, i n c l u d i n g  C al if orn ia , have p ro v i d e d  

for a u t o m a t i c  a p p r o v a l  of some p e r m i t  a p p l i c a t i o n s  if no ac t i o n  is t a k e n  w i t h i n  

the a p p l i c a b l e  tim e  period. We s t r o n g l y  urge the D e p a r t m e n t  o f  Law to .include 

a s e c t i o n  c a l l i n g  for a u t o m a t i c  a pp r o v a l  o f  p e r m i t  a p p l i c a t i o n s  in this c i r c u m­

stance. U n l e s s  p e r m i t t i n g  ag encies face some p e n a l t i e s  th es e re g u l a t i o n s  w i l l  

p r o v i d e  l i t t l e  i m p e t u s  for compliance.



5h5 W . Northern L ig h ts  Boulevard 

S u ite  219
Anchorage, Alaska 99503 
(907)272-1481

D e c e m b e r  31, 1 9 8 0

Mr. J o n a t h a n  K. T i l l i n g h a s t ,  
S p e c i a l  A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r t m e n t  of L a w  .
P o u c h  K
S t a t e  C a p i t o l
J u n eau, A l a s k a  9 9 8 1 1  •

Dear Mr. T i l l i n g h a s t :

T h e  A l a s k a  O i l  a n d  G a s  A s s o c i a t i o n  (AOGA) h a s  r e v i e w e d  the  
d r a f t  U n i f o r m  R e g u l a t o r y  P r o c e d u r e s  d i s c u s s e d  a t  a m e e t i n g  
w i t h  y o u  o n  D e c e m b e r  12, 1 9 8 0  a n d  h a s  t h e  f o l l o w i n g  c o m m e n t s .

an d  r e g u l a t o r y  p r o c e d u r e s .  H o w e v e r ,  a f t e r  r e v i e w  of t h e  d r a f t  
r e g u l a t i o n s ,  A O G A  m e m b e r s  h a v e  c o n c l u d e d  t h a t  i n s t e a d  of 
s t r e a m l i n i n g  and e x p e d i t i n g  p e n . i t  p r o c e d u r e s ,  t h e s e  r e g u l a t i o n s  
p r o v i d e  a m o r e  c o m p l e x  a n d  c u m b e r s o m e  s y s t e m .  T h e  p u r p o s e  of 
r e g u l a t o r y  r e f o r m  is n o t  to e n a c t  l o n g - s t a n d i n g ,  a r c h a i c  
p r o c e d u r e s  w h i c h  a r e  n e i t h e r  n e c e s s a r y  to t h e  p e r m i t t i n g  
p r o c e s s  n o r  b e n e f i c i a l  t o  t h e  s o u n d  d e v e l o p m e n t  of A l a s k a ' s  
r e s o u r c e s .  R e f o r m  s h o u l d  n o t  r e q u i r e  t h e  a d o p t i o n  of  an  
a d d i t i o n a l  17 p a g e s  of r e g u l a t i o n s .

In  addit i o n ,  A O G A  h a s  the f o l l o w i n g  g e n e r a l  c o m m e n t s  c o n c e r n i n g  
♦proposals set f o r t h  in t h e  p r o p o s e d  U n i f o r m  R e g u l a t o r y  P r o c e d u r e s .  
D u r i n g  late N o v e m b e r  a n d  the m o n t h  o f  D e c e m b e r ,  the s t a t e  h a s  
a d v i s e d  of the p r o p o s e d  a d o p t i o n  of n i n e  d i f f e r e n t  s e t s  of 
r e g u l a t i o n s  w h i c h  a f f e c t  the oil i n d u s t r y .  M o s t  of  t h e s e  a r e  
n e w  and in a d d i t i o n  to e x i s t i n g  r e g u l a t i o n s ,  t h u s  r e q u i r i n g  
c o n s i d e r a b l e  r e v i e w  time. B e c a u s e  o f  t i m e  c o n s t r a i n t s ,  
h o l i d a y  season, and the f l o o d  of new p r o p o s e d  r e g u l a t i o n s ,  
s e v e r a l  A O G A  m e m b e r s  h a v e  n o t  h a d  the o p p o r t u n i t y  to r e v i e w  
and d e v e l o p  s p e c i f i c  r e s p o n s e s  to t h e s e  p r o p o s a l s .  F r o m  the 
m e m b e r s  who a t t e n d e d  y o u r  m e e t i n g  in J u n e a u  o n  D e c e m b e r  12,
1980, o u r  c o m m i t t e e  w a s  i n f o r m e d  t h a t  t h e s e  r e g u l a t i o n s  w i l l  
be p u b l i c l y  n o t i c e d  o n  o r  a b o u t  J a n u a r y  9, 1 9 8 1 .  If t h a t  t i m e  
s c h e d u l e  has c h a n g e d ,  p l e a s e  a d v i s e  me.

Re: D r a f t  U n i f o r m  P r o c e d u r e s

A O G A  s u p p o r t s  m e a s u r e s  w h i c h  e x p e d i t e  a n d  r e f o r m  a d m i n i s t r a t i v e
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T h e  c e n t r a l  p r o b l e n  c o n c e r n s  the lack of a d m i n i s t r a t i v e  
g u i d e l i n e  to e s t a b l i s h  the r e l a t i c n s h i p  b e t w e e n  t h e  s t a t u t o r y  
jrespor.s ihil ities of the r e s o u r c e  a g e n c i e s  and t h e  i m p l e m e n t a t i o n  
of p a r t i c u l a r  s t a t e  p r o g r a m s  s u c h  as o i l  a n d  g a s  l e a s i n g .
Dntil the A d m i n i s t r a t i o n  or  t h e  L e g i s l a t u r e  c l e a r l y  d e f i n e s  
the role o f  r e s o u r c e  a g e n c i e s  in r e a c t i n g  t o  a p p r o v e d  r e s o u r c e  
p r o g r a m s ,  n o  r e f o r m  a t  t h e  e x e c u t i v e  l e v e l  c a n  be e f f e c t i v e .

%
A O G A  m a k e s  the f o l l o w i n g  g e n e r a l  c o m m e n t s  c o n c e r n i n g  s e v e r a l  
pf the s p e c i f i c  p r o p o s a l s  s e t  f o r t h  i n  t h e  p r o p o s e d  d r a f t .i
1. The;io r e g u l a t i o n s  d o  n o t  p r o v i d e  for a d i r e c t  a p p e a l  to 

t h e  S u p e r i o r  C o u r t  f o r  ai p e r m i t  a p p l i c a n t  w h o  h a s  b e e n  
e i t h e r  d e n i e d  a p e r m i t ,  o r  a p e r m i t  c o n d i t i o n  is a t t a c h e d
t Q  W h i c h  the a p p l i c a n t  d o e s  not a g r e e .  T h e  a p p e a l  p r o c e d u r e  
m a y  be a d d r e s s e d  in l a t e r  r e g u l a t i o n s ;  h o w e v e r ,  a n y  
r e g u l a t i o n s  p r o p o s e d  s h o u l d  a l l o w  a d i r e c t  a p p e a l  t o  t h e  
S u p e r i o r  C o u r t  f o l l o w i n g  the a g e n c y ' s  i n i t i a l  d e c i s i o n  o n  
t h e  p e r m i t  a p p l i c a t i o n .  "

2. S i n c e  v a r i o u s  s e c t i o n s  o f  t h e  r e g u l a t i o n s  a l l o w  t h e
C o m m i s s i o n e r  to r e q u e s t  a d d i t i o n a l  t i m e ,  p r o v i d e  p u b l i c  
N Q t i c c ,  and set a p u b l i c  h e a r i n g ,  in e s s e n c e  e v e r y  p e r m i t  
a p p l i c a t i o n  for oil a n d  gas r e l a t e d  a c t i v i t i e s  w i l l  be a 
C i a e n  II p e r m i t .  C l a s s  II p e r m i t s  p r o v i d e  for a m i n i m u m  
Q f 65 d a y s  r e v i e w  b y  t h e  a g e n c y  a n d .in  m a n y  c a s e s  t h i s  is 
P Q t  n e c e s s a r y  o r  r e q u i r e d  to e x p e d i t e  t h e  p e r m i t t i n g  
p r o c e s s .  ,

3. T h e  p r o v i s i o n s  s e t  f o r t h  in A A C  1 0 . 0 2 0 ,  a l l o w i n g  e x t e n s i o n  
O f  ti m e s ,  a r e  so b r o a d  t h a t  e f f e c t i v e l y  t h e r e  is no  
d e a d l i n e  s e t  in t h e  p e r m i t  r e v i e w  p r o c e s s  r e q u i r i n g  an 
3 q e n c y  to act. In a d d i t i o n ,  t h e r e  a r e  no p e n a l t y  p r o v i s i o n s  
r e q u i r i n g  i s s u a n c e  o f  a p e r m i t  if the a g e n c i e s  t a k e  m o r e  
t i m e  t h a n  set f o r t h  in t h e  r e g u l a t i o n s .

4. T h e r e  is n o  p r e v i s i o n  t h a t  p r e c l u d e s  t h e  c o m m i s s i o n e r
t f r o m  m a k i n g  a f i n d i n g ,  t h a t  as a r e s u l t  o f  a p u b l i c

h e a r i n g ,  a d d i t i o n a l  ti m e  w i l l  be n e c e s s a r y  to r e v i e w  the 
p e r m i t  a p p l i c a t i o n .  Thus, the c o m m i s s i o n e r  c o u l d  c e r t i f y  
t h a t  a d d i t i o n a l  time is n e c e s s a r y  a f t e r  t h e  p e r m i t  h a s  
b e e n  t h e  s u b j e c t  of a p u b l i c  h e a r i n g .

5. Ih s e c t i o n  1 0 . 0 3 0 ( a )  t h e  a g e n c y  s h o u l d  s p e c i f y  w i t h i n  10 
d a y s  o f  r e c e i p t  of a n  a p p l i c a t i o n  w h e t h e r  the a p p l i c a t i o n  
i ?  c o m p l e t e ,  a n d  if the a p p l i c a t i o n  is i n c o m p l e t e  s p e c i f y  
the d a t a  n e c e s s a r y  to c o m p l e t e  the a p p l i c a t i o n .  No 
r e q u e s t  for a d d i t i o n a l  i n f o r m a t i o n  s h o u l d  be m a d e  b y  the 
a g e n c y  a f t e r  the a d d i t i o n a l  i n f o r m a t i o n  h a s  b e e n  s u p p l i e d  
by t h e  a p p l i c a n t .
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6. In s e c t i o n s  1 0 . 0 3 0 ( b )  a n d  (c) t h e r e  s h o u l d  be n o  e x t e n s i o n s  
o f  ti m e  for r e v i e w i n g  an a p p l i c a t i o n  w h i c h  is o t h e r w i s e  
c o m p l e t e  w h e r e  the a g e n c y  is r e q u e s t i n g  m o r e  i n f o r m a t i o n  
t h a n  is g e n e r a l l y  r e q u i r e d .  If t h e  a g e n c y  r e q u e s t s  
a d d i t i o n a l  i n f o r m a t i o n  t h a t  is g e n e r a l l y  n o t  r e q u i r e d ,  
t he ti m e  c o n s t r a i n t s  i m p o s e d  on  t h e  a g e n c y  for. a c t i o n  
s h o u l d  r e m a i n  t h e  same.

I  • •
V. A n y  a u t h o r i z e d  e m p l o y e e  s h o u l d  b e  a l l o w e d  t o  s i g n  a 

p e r m i t  a p p l i c a t i o n  o n  b e h a l f  of a c o r p o r a t i o n .

9. P u b l i c  h e a r i n g s  s h o u l d  o n l y  b e  h e l d  if r e q u i r e d  b y  a
s t a t u t e .  T h e  p r e s e n t  p u b l i c  n o t i c e  p r o v i s i o n s  a n d  o p­
p o r t u n i t i e s  to c o m m e n t  a r e  s u f f i c i e n t  t o  r e c e i v e  d i v e r s e  
c o m m e n t s  r e g a r d i n g  a p r o j e c t  a n d  p e r m i t  p r o p o s a l .

9. T h e r e  s h o u l d  be a s p e c i f i c  p r o v i s i o n  r e q u i r i n g  t h e  a g e n c y  
t o  act ,, o r  if the p e r mit* a p p l i c a t i o n  is n o t  a p p r o v e d  o r 
d e n i e d  w i t h i n  t h e  s p e c i f i e d  t i m e  p e r i o d ,  t h e  p e r m i t  
s h o u l d  be a p p r o v e d  b y  o p e r a t i o n  o f  law. E x i s t i n g  r e g­
u l a t i o n s  o n  s u r f a c e  u s e  p e r m i t s  p r o v i d e  f o r  s u c h  a u t o­
m a t i c  a p p r o v a l .  (See 1 1  A A C  9 6 . 0 3 0 ( b ) ) .

10. W h e r e  p e r m i t s  a r e  d e n i e d  or  a p p r o v e d  w i t h  s t i p u l a t i o n ,  
t h e r e  s h o u l d  be a s e c t i o n  w h i c h  r e q u i r e s  t h e  a g e n c y  t o  
s e t  f o r t h  the r e a s o n i n g  a n d  j u s t i f i c a t i o n  f o r  e i t h e r  (a) 
t h e  d e n i a l  o r  (b) t h e  r e a s o n s  s u p p o r t i n g  t h e  n e e d  f o r  
p e r m i t  s t i p u l a t i o n s ,  a n d  w h e t h e r  t h e s e  p e r m i t  s t i p u l a t i o n s  
a r e  r e a s o n a b l e  a n d  n e c e s s a r y .  M a n y  p e r m i t s  n e w  b e i n g  i s s u e d  
c o n t a i n  b o i l e r - p l a t e  l a n g u a g e  or h a v e  s t i p u l a t i o n s  w h i c h  
h a v e  n o  a p p l i c a t i o n  t o  t h e  p e r m i t t e d  a c t i v i t y .

11. A l l  p e r m i t s  s h o u l d  b e  f o r  t h e  l i f e  of the p r o j e c t  as 
p r o p o s e d  b y  the a p p l i c a n t ,  a n d  n o t  f o r  a s p e c i f i e d  teri. 
u n l e s s  s u c h  t e r m  is r e q u i r e d  by  s t a t u t e .

32. If a s t r e a m l i n e d  p e r m i t t i n g  p r o c e s s  is d e v e l o p e d ,  t h e r e
♦ is no r e a s o n  for M e m o r a n d u m s  of  U n d e r s t a n d i n g  b e t w e e n

v a r i o u s  a g e n c i e s  for p r o c e s s i n g  a p p l i c a t i o n s .  It is n o t  
c l e a r  w h y  M e m o r a n d u m s  a r e  n e c e s s a r y  f o r  i n t e r n a l  o p e r a t i o n s  
of tbe a g e n c i e s .  S u b s t a n t i a l  c h a n g e s  h a v e  r e s u l t e d  f r o m  
su c h  i n t e r n a l  M e m o r a n d u m s  w h i c h  d e f e a t  the i n t e n t  of 
e s t a b l i s h e d  p r o c e d u r e s .

13. R e g a r d i n g  A A C  1 0 . 1 3 0  a c o m m e n t i n g  a g e n c y  d o e s  n o t  h a v e  
the full r e c o r d  b e f o r e  it a n d  t h e r e f o r e  s h o u l d  n o t  be 
a l l o w e d  to r e c o m m e n d  d e n i a l  of a p e r m i t .  S u c h  a r e c o m­
me n d a t i o n ,  w h e n  v i e w e d  in c o n j u n c t i o n  w i t h  the d e f i n i t i o n
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o f  " g r e a t  w e i g h t "  a n d  _he c o n s i d e r a b l e  d e f e r e n c e  g i v e n  to 
the c o m m e n t i n g  a g e n c y ,  w i l l  e n s u r e  t h a t  a p e r m i t  a p p l i c a t i o n  
w i l l  be d e n i e d  if t h e  c o m m e n t i n g  a g e n c y  so r e c o m m e n d s .
The a p p l i c a n t  w i l l  n o t  h a v e  the a b i l i t y  to p r o v i d e  a d d i t i o n a l  
i n f o r m a t i o n  o r  d a t a  to t h e  lead o r  d e c i d i n g  a g e n c y  to 
r e f u t e  t h e s e  c o m m e n t s .  T h i s  s e c t i o n  e x p a n d s  a g e n c y  
j u r i s d i c t i o n  w i t h o u t  a n y  s t a t u t o r y - ' e n a b l i n g  l e g i s l a t i o n .
T he c o m m e n t i n g  a g e n c y  s h o u l d  o n l y  be a b l e  t o  s e t  f o r t h  
r e a s o n a b l e  c o n d i t i o n s  u n d e r  w h i c h  t h e  a c t i v i t y  p r o p o s e d  
by  the a p p l i c a n t  c a n  b e  c o n d u c t e d .

%

14. R e g a r d i n g  C o a s t a l  Z o n e  M a n a g e m e n t  - o n e  c o n s i s t e n c y  
• determination s h o u l d  b e  .made. O n c e  a d e c i s i o n  is m a d e  t o  
c o m m i t  s t a t e  r e s o u r c e s  f o r  a p a r t i c u l a r  p u r p o s e  o n e  
c o n s i s t e n c y  d e t e r m i n a t i o n  s h o u l d  b e  m a d e  w h i c h  d i s c u s s e s  
t h a t  d e t e r m i n a t i o n  a n d  r e s u l t i n g  p r o j e c t s .  F o r  i n s t a n c e ,  
if the s t a t e  d e t e r m i n e s  t h a t  l a n d s  s h o u l d  b e  l e a s e d  f o r  
p o t e n t i a l  oil a n d  g a s  e x p l o r a t i o n  a n d  d e v e l o p m e n t ,  o n e  
c o n s i s t e n c y  d e t e r m i n a t i o n  s h o u l d  b e  m a d e  a t  t h e  t i m e  t h e  
l a nds a r e  p r o p o s e d  f o r  sale. L a t e r ,  w h e n  l e a s e s  a r e  
p u r c h a s e d ,  a n d  e x p l o r a t i o n  o p e r a t i o n s  c o m m e n c e d ,  no 
a d d i t i o n a l  c o n s i s t e n c y  d e t e r m i n a t i o n  s h o u l d  be r e q u i r e d .
Also, a n y  s t a t e  ager.cy r e v i e w i n g  c o n s i s t e n c y  s h o u l d  n o t  
be ab l e  t o  i m p o s e  a d d i t i o n a l  c o m m e n t s  o r  c o n d i t i o n s  o n  
a n y  f e d e r a l  p e r m i t  o r  s t a t e  p e r m i t .  T h e  a g e n c y  s h o u l d
n o t  s u b m i t  c o m m e n t s  w h i c h  a r e  d i f f e r e n t  f r o m  t h o s e  o r i g i n a l l y  
s u b m i t t e d  r e g a r d i n g  a s t a t e  p e r m i t  a p p l i c a t i o n  b e f o r e  
t h e m  o r  w h e r e  t h e y  h a v e  b e e n  r e q u e s t e d  t o  c o m m e n t  o n  a 
p e r m i t  a p p l i c a t i o n  b e f o r e  a n o t h e r  a g e n c y .

15. S t a t e  p e r m i t t i n g  p r o c e d u r e s  a r e  n o t  l i k e l y  to i m p r o v e  
u n t i l  the c o n c e p t  o f  "a lead a g e n c y "  h a v i n g  s u f f i c i e n t  
a u t h o r i t y  t o  m a k e  p e r m i t  d e c i s i o n s  is a d o p t e d .  U n d e r  
p r e s e n t  p r o c e d u r e s ,  e a c h  d e c i s i o n  is f r a g m e n t e d  o n  a n  
e q u a l  w e i g h t  b a s i s  as e a c h  a g e n c y  m a n e u v e r s  to h a v e  its 
c o n c e r n s  a s s u m e  a d o m i n a n t  role. B r o a d  s t a t e  a n d  p u b l i c  
i n t e r e s t  is i g n o r e d  in t h e  p r o c e s s  w h i l e  t h e  p e r m i t  
i s s u a n c e  is d e l a y e d  u n t i l  t h e  l a s t  p o s s i b l e  m o m e n t .

* T h e s e  c i r c u m s t a n c e s  f r e q u e n t l y  c o m p e l  t h e  a p p l i c a n t  to
a c c e p t  u n w a n t e d ,  u n n e c e s s a r y  and i n a p p r o p r i a t e  s t i p u l a t i o n s .

Fi nally, those r e g u l a t i o n s  in  some c a s e s  e x p a n d  t h e  a u t h o r i t y  
of a g e n c i e s  in t h e  s t a t e  and d e c r e a s e  the a u t h o r i t y  of o t h e r  
a g e n c i e s .  An a g e n c y  c h a r g e d  w i t h  a p p r o v i n g  a p e r m i t  o r  p l a n  
of o p e r a t i o n  is c h a r g e d  and r e s p o n s i b l e  for the d i s p o s i t i o n  o f  
s t a t e  r e s o u r c e s  and is r e q u i r e d  b y  law to m e e t  c e r t a i n  r e q u i r e m e n t s .  
T h e s e  r e g u l a t i o n s  r e q u i r e  t h a t  a g e n c y  to d e l e g a t e  m u c h  o f  i t s  
au t h o r i t y ,  and d e f e r  to c o m m e n t s  of o t h e r  a g e n c i e s ,  w h i c h  
e f f e c t i v e l y  e x p a n d s  the a u t h o r i t y  of t h o s e  o t h e r  a g e n c i e s .
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• v i v . I n  c o n c l u s i o n ,  e v e n  t h o u g h  c o n s i d e r a b l e  t i m e ,  p e r s o n n e l  a n d
e f f o r t  h a s  b e e n  e x p e n d e d  o n  t h e  d r a f t i n g  o f  t h e s e  r e g u l a t i o n s ,

; . r e g u l a t o r y  r e f o r m  c a n  b e  m o r e  e f f e c t i v e l y  a c c o m p l i s h e d  i n  a  
s i m p l e r  m a n n e r .  P a s s i n g  l e g i s l a t i o n  w h i c h  r e q u i r e s  a g e n c i e s  
t o  i s s u e  o r  d e n y  p e r m i t  a p p l i c a t i o n s  w i t h i n  a  s p e c i f i e d  t i m e  
p e r i o d  i s  t h e  i n i t i a l  s t e p  i n  r e g u l a t o r y  r e f o r m .  A g e n c i e s  

. s h o u l d  b e  p a r t n e r s  w i t h  p e r m i t  a p p l i c a n t s  t o  i n s u r e  t h a t  
a p p l i c a t i o n s  a r e  n o t  d e n i e d ,  t h a t  s t a t e  r e s o u r c e s  a r e  u t i l i z e d  
i n  a  r e a s o n a b l e  m a n n e r  a n d  t h a t  a p p l i c a t i o n s  a n d  p e r m i t s  a r e  
g r a n t e d  i n  t h e  s h o r t e s t  p o s s i b l e  t i m e  f r a m e s  b y  t h e  a g e n c y .  
T h e s e  r e g u l a t i o n s  d o  n o t  p r o v i d e  f o r  r e g u l a t o r y  r e f o r m ,  b u t  
m e r e l y  a t t e m p t  t o  s e t  f o r t h  t ; h e  p r e s e n t  p e r m i t t i n g  p r o c e d u r e  
i n t o  f o r m a l  r e g u l a t i o n s .  T h e  p r e s e n t  p e r m i t t i n g  p r o c e d u r e  i s  
n o t  a c c e p t a b l e  a n d  i s  t h e  b a s i s  f o r  t h e  p r e s e n t  r e g u l a t o r y  
r e f o r m  e f f o r t s *

V7e  t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  r e v i e w  t h e s e  r e g u l a t i o n s  
a n d  i f  y o u  r e q u i r e  f u r t h e r  i n f o r m a t i o n  c o n c e r n i n g  o u r  c o m m e n t s  
p l e a s e  a d v i s e  m e .

V e r y  t r u l y  y o u r s ,

O .  K .  G I L B R E T H ,  J R .  
E x p l o r a t i o n  a n d  P r o d u c t i o n  

A f f a i r s  M a n a g e r
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C O M M E N T S  OF T H E  
A L A S K A  O I L  A N D  G A S  A S S O C I A T I O N  

O N
U N I F O R M  P R O C E D U R E S  F O R  P E R M I T S ,  

C O N T I N G E N C Y  D E T E R M I N A T I O N S  A N D  A P P E A L S  
F E B R U A R Y  6, 1 9 8 1

G o o d  e v ening. My n a m e  is D o n  E. G l a s s  a n d  I a m  w i t h  S h e l l  
Oil C o m p a n y  in A n c h o r a g e .  J. a m  h e r e  t o n i g h t  r e p r e s e n t i n g  
t h e  A l a s k a  O i l  and G a s  A s s o c i a t i o n .  • ’ .

T h e  A l a s k a  Oil and G a s  A s s o c i a t i o n  is a t r a d e  a s s o c i a t i o n  
w h o s e  30 m e m b e r  c o m p a n i e s  a c c o u n t  for the b u l k  of oil a n d  
gas e x p l o r a t i o n ,  p r o d u c t i o n  and t r a n s p o r t a t i o n  a c t i v i t i e s  in 
A l a s k a .  O u r  m e m b e r s h i p  i n c l u d e s  t h e  l a r g e s t  a n d  so m e  of the 
s m a l l e s t  p e t r o l e u m  f i r m s  in the i n d u s t r y .  A O G A  is t h e  
A l a s k a  d i v i s i o n  of the W e s t e r n  O i l  a n d  G a s  A s s o c i a t i o n .

A O G A  is w e l l  i n t o  the s e c o n d  y e a r  of s t u d y  o n  r e g u l a t o r y  
c o n s t r a i n t s  f a c e d  b y  o u r  i n d u s t r y .  A O G A  s u p p o r t s  n e c e s s a r y  
m e a s u r e s  w h i c h  e x p e d i t e  a n d  r e f o r m  r e g u l a t o r y  p r o c e d u r e s .
W e  a r e  s u p p o r t i v e  of t h e  f o u r  g o a l s  listed in the E x e c u t i v e  

S u m m a r y ,  n a m e l y :

1. E s t a b l i s h m e n t  of the s h o r t e s t  f e a s i b l e  d e a d l i n e  
f o r  the i s s u a n c e  of  s t a t e  p e r m i t s  for n a t u r a l  
r e s o u r c e  d e v e l o p m e n t ;

2. E s t a b l i s h  u n i f o r m  p e r m i t  p r o c e d u r e s ;

3. E x p l i c i t l y  d e f i n e  the r i g h t s  of the a p p l i c a n t ,  a n d  
o t h e r  p e r s o n s  in the p e r m i t t i n g  p r o c e s s ;  a n d

4. S t r e a m l i n i n g  the s t a t e ' s  c o a s t a l  m a n a g e m e n t  d e c i s i o n­
m a k i n g  p r o c e s s .

W e  r e g r e t f u l l y  c o n c l u d e  t h a t  t h e s e  r e g u l a t i o n s  do n o t  a c h i e v e  
t h e s e  goals. W h i l e  m a n y  e.-: is ting p r o b l e m s  h a v e  b e e n  a l l e v i a t e d ,  
s o m e  have b e e n  made w o r s e  and o t h e r s  n e w l y  i n t r o d u c e d .
T h e r e f o r e  we  are u n a b l e  to s u p p o r t  t h e i r  a d o p t i o n  w i t h o u t  
f u r t h e r  c h a n g e s .  W e  b e l i e v e  t h e s e  r e g u l a t i o n s  c o n t a i n  the 
f o l l o w i n g  m a j o r  p r o b l e m s :

1. C o m p l e x  n e w  r e q u i r e m e n t s  a r e  c r e a t e d  b y  t h e s e  r e g u l a t i o n s  
th a t  did not e x i s t  b e f o r e .  N e w  p u b l i c  n o t i c e ,  h e a r i n g  
a n d  a d m i n i s t r a t i v e  a p p e a l s  p r o c e d u r e s  a r e  e s t a b l i s h e d ,  
w h i c h  c a n  o n l y  s e r v e  to c o m p l i c a t e  a n d  d e l a y  the p r o c e s s i n g



o f  p e r m i t s .  T o  o u r  k n o w l e d g e ,  n o  c o m p l a i n t  h a s  e v e r  
b e e n  r e g i s t e r e d  w i t h  t h e  s t a t e  c o n c e r n i n g  t h e  p r e s e n t  
l a c k  of p u b l i c  n o t i c e ,  h e a r i n g s  a n d  a d m i n i s t r a t i v e  
a p p e a l s  o n  m a t t e r s  r e l a t i n g  to t h e  i s s u a n c e  of  p e r m i t s .  
A l s o ,  n e w  p r o c e d u r e s  a r e  a d d e d  w h i c h  f u r t h e r  c o m p l i c a t e  
p r o c e d u r e s  w h i c h  a r e  a l r e a d y  t o o  c o m p l e x ,  a n d  w h i c h  
i n v i t e  l a w s u i t s  o v e r  the c o m p l e x i t i e s  t h a t  a r e  c r e a t e d  
in t h e s e  n e w  r e g u l a t i o n s .  F o r  i n s t a n c e ,  S e c t i o n  160(3) 
r e q u i r e s  t h a t  t h e  a g e n c y  m a k i n g  a d e c i s i o n  m u s t  s t a t e  
its r e a s o n  for t h e  r e j e c t i o n  o f  " a n y  s i g n i f i c a n t  and 
m a t e r i a l  r e c o m m e n d a t i o n  m a d e  a t  a p u b l i c  h e a r i n g "  h e l d  ; 
u n d e r  the r e g u l a t i o n s .  P r e s u m a b l y ,  if t h i s  is n o t  d o n e  
p r o p e r l y ,  t h e  p e r m i t  is void. O u r  b e l i e f  is t h a t  t h i s  
p r o v i s i o n  c o n s t i t u t e s  a n  e a s y  t a r g e t  f o r  h o s t i l e  l a w y e r s  
t o  a t t a c k ,  s i n c e  in s o m e o n e ' s  o p i n i o n ,  v i r t u a l l y  a n y t h i n g  
d i s c u s s e d  at  a h e a r i n g  w i l l  b e  " s i g n f i c a n t  and m a t e r i a l " .
O n  t h e  o t h e r  hand, it is p h y s i c a l l y  i m p o s s i b l e  f o r  an 
a g e n c y  to r e s p o n d  t o  e v e r y t h i n g  d i s c u s s e d  a t  a p u b l i c  
h e a r i n g .  P r o v i d i n g  c o m p l e x  p r o c e d u r e s  w h i c h  a r e  e a s y  
t a r g e t s  f o r  l a w s u i t s  is n o t  r e f o r m i n g  t h e  r e g u l a t o r y  
p r o c e s s .

T h e r e  is p r e s e n t l y  a p r o b l e m  c o n c e r n i n g  t h e  o r d e r l y  
p r o c e s s  of  m a k i n g  c o n . i s t e n c y  f i n d i n g s  u n d e r  t h e  A l a s k a  
C o a s t a l  M a n a g e m e n t  P r o g r a m  b e c a u s e  s e v e r a l  a g e n c i e s  a r e  
i n v o l v e d  in t h e  m a t t e r .  W e  b e l i e v e  t h a t  S e c t i o n s  510 
t h r o u g h  550 s o l v e  m a n y  of t h e s e  p r o b l e m s ,  b u t  c r e a t e  
o t h e r s  w h i c h  d o  n o t  n o w  e x i s t .  F o r  e x a m p l e ,  s e c t i o n s  
5 10 t h r o u g h  540 d e s i g n a t e  w h i c h  s t a t e  a g e n c y  w i l l  m a k e  
t h e  c o n c l u s i v e  C o n s i s t e n c y  d e t e r m i n a t i o n  u n d e r  m o s t  
f o r s e e a b l e  c i r c u m s t a n c e s .  H o w e v e r ,  t h e  d e c i d i n g  a g e n c y  
m u s t  a c c o r d  " g r e a t  w e i g h t "  ( S e c t i o n  9 2 0 - 7 )  to t h e  
c o m m e n t s  of o t h e r  r e s o u r c e  a g e n c i e s  (P''0— 12) a n d  m u s t  
d e f e r  to the a g e n c y  w i t h  " p r i m a r y  e x p e r t i s e "  (920-9) i f  
n o  b a l a n c i n g  of c o m p e t i n g  f a c t o r s  is i n v o l v e d .  In m a n y  
i m p o r t a n t  c i r c u m s t a n c e s  t h i s  w i l l  f i n d  t h e  D e p a r t m e n t  
of E n v i r o n m e n t a l  C o n s e r v a t i o n  o r  the D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  f a c i n g  a c o n s i s t e n c y  d e t e r m i n a t i o n  o n  
a n  a c t i v i t y  f o r  w h i c h  t h e  D i v i s i o n  of P o l i c y  D e v e l o p m e n t  
a n d  P l a n n i n g  is r e c o m m e n d i n g  c o n s i s t e n c y  d e n i a l ,  a n d  
t r y i n g  to so r t  o u t  w h i c h  a g e n c y  h a s  p r i m a r y  e x p e r t i s e ,  
a nd w h e t h e r  the s i t u a t i o n  c a l l s  for b a l a n c i n g  o r  a u t o m a t i c  
d e f e r e n c e .  To m a k e  m a t t e r s  w o r s e ,  570(b) b y  t h e  s a m e  
t o k e n  o f f e r s  a v i r t u a l  v e t o  p o w e r  h e l d  b y  l o c a l  g o v e r n m e n t s  
o v e r  a n y  a c t i v i t y  t o  be p e r m i t t e d  o n  s t a t e  l a n d s  b y  the 
S t a t e  of  A l a s k a .  T h i s  is n o t  p r e s e n t l y  the c a s e .  W e  
t h i n k  t h i s  is u n a c c e p t a b l e .

W i t h o u t  a s u b s t a n t i a l  r e - w r i t e  a n d  s i m p l i f i c a t i o n ,  w e



m u s t  r e m a i n  o p p o s e d  t o  a d o p t i o n  of t h e s e  r e g u l a t i o n s .
O u r  p r e l i m i n a r y  r e c o m m e n d a t i o n s  o n  s p e c i f i c  s e c t i o n s  o f  
t h e  r e g u l a t i o n s ,  as c u r r e n t l y  p r o p o s e d ,  a r e  as f o l l o w s :

S e c t i o n  1 0 . 0 2 0  p r o v i d e s  for d e a d l i n e  e x t e n s i o n s  if p r o v i d e d  
f o r  in a m e m o r a n d u m  of u n d e r s t a n d i n g  o r  if t h e  C o m m i s s i o n e r  
f i n d s  th a t  c o m p l e x  i s s u e s  r e q u i r e  a d d i t i o n a l  time.

A n y  m e m o r a n d u m  of u n d e r s t a n d i n g  e n t e r e d  i n t o  p r i o r  to o r  
p u r s u a n t  to t h e s e  r e g u l a t i o n s  s h o u l d  n o t  c o n t a i n  c o n f l i c t i n g  
a p p r o v a l  s c h e d u l e s ,  b u t  r a t h e r  s h o u l d  p r o v i d e  f o r  a p p r o v a l s  
w i t h i n  the t i m e  f r a m e  c o n t a i n e d  in t h e s e  r e g u l a t i o n s .

T h e  p r o v i s i o n  for e x t e n s i o n  d e a d l i n e s  due to s u b s t a n t i a l  
c o m p l e x  i s s u e s  is o p e n - e n d e d ,  a n d  s h o u l d  b e  g r a n t e d  o n l y  in 
e x t r a o r d i n a r y  c i r c u m s t a n c e s .

S e c t i o n  1 0 . 0 3 0  c a l l s  for a q e n c i e s  to  n o t i f y  a p p l i c a n t s  of 
t h e  ne e d  for a d d i t i o n a l  i n f o r m a t i o n  w i t h i n  15 d a y s  f o r  C l a s s  
I p e r m i t s  and 30 d a y s  f o r  C l a s s  II p e r m i t s .  F i f t e e n  d a y s  is 
s u f f i c i e n t  for b o t h  c l a s s e s  o f  p e r m i t s .

S e c t i o n  1 0 . 0 4 0  r e q u i r e s  a n  i n d i v i d u a l  r e s p o n s i b l e  f o r  the 
o v e r a l l  m a n a g e m e n t  of a p r o j e c t  to s i g n  a n  application.-. It 
i s  n o t  a l w a y s  p o s s i b l e  f o r  t h a t  i n d i v i d u a l  to  s i g n  a n  a p p l i c a t i o n  
d u e  to locale, etc. S u b m i t t a l  of a n  a p p l i c a t i o n  s h o u l d  n o t  
b e  d e l a y e d  f o r  t h i s  r e a s o n ;  a n y  d u l y  a u t h o r i z e d  e m p l o y e e  
s h o u l d  be a l l o w e d  to s i g n  a p p l i c a t i o n s .  W e  n o t e  t h a t  s u b s e c t i o n  
( 4 )  o f  th i s  s e c t i o n  a l l o w s  for a n y  d u l y  a u t h o r i z e d  g o v e r n m e n t  
e m p l o y e e  to s i g n  a p p l i c a t i o n s .

U n d e r  S e c t i o n  1 0 . 0 5 0  p u b l i c  h e a r i n g s  m a y  be h e l d  u n d e r  
c e r t a i n  c i r c u m s t a n c e s .  We  b e l i e v e  t h a t  h e a r i n g s  o n  C l a s s  I 
p e r m i t s  s h o u l d  be h e l d  o n l y  if r e q u i r e d  b y  s t a t u t e .

N o t w i t h s t a n d i n g  the c o m m e n t  in the E x e c u t i v e  S u m m a r y ,  the 
s e c t i o n  o n  D e c i s i o n  of A p p l i c a t i o n s  s h o u l d  i n c l u d e  a p r o v i s i o n  
f o r  a u t o m a t i c  a p p r o v a l  of a p e r m i t  a p p l i c a t i o n  if no a c t i o n  
i s  t a k e n  b y  the d e c i d i n g  o f f i c e r  w i t h i n  t h e  a p p l i c a b l e  t i m e  
p e r i o d .

F u r t h e r  to o u r  e a r l i e r  c o m m e n t  o n  m e m o r a n d u m s  of u n d e r s t a n d i n g ,  
t he r e g u l a t i o n s  ne e d  to be c l a r i f i e d  u n d e r  S e c t i o n  1 0 . 0 ^ 5  to 
r e f l e c t  th a t  a n y  M O U ' s  in e x i s t e n c e  u p o n  a d o p t i o n  of the 
r e g u l a t i o n s  m u s t  be e i t h e r  r e v i s e d  to r e f l e c t  the p r o v i s i o n  
o f  the C h a p t e r ,  o r  w i t h d r a w n .

U n d e r  S u b s e c t i o n  (c) o f  t h e  P u b l i c  N o t i c e  s e c t i o n ,  n o t i c e
m u s t  be se n t  to a n y  u n i t  of local g o v e r n m e n t  h a v i n g  j u r i s d i c t i o n



o v e r  a p r o p o s e d  a c t i v i t y .  In s o m e  c a s e s  s u c h  j u r i s d i c t i o n  
m a y  be d i f f i c u l t  to  d e t e r m i n e  a n d  t h e  i n a d v e r t e n t  o m i s s i o n  
o f  such n o t i c e  to o n e  local g o v e r n m e n t  l a t e r  c l a i m i n g  j u r i s­
d i c t i o n  c o u l d  p r e j u d i c e  the p e r m i t .  T o  a v o i d  c o n f u s i o n  we  
w o u l d  s u g g e s t  t h a t  t h e  s e c t i o n  r e q u i r e  n o t i c e  be g i v e n  to 
" a p p r o p r i a t e  u n i t s  o f  l o c a l  g o v e r n m e n t " .

I n  t h e  s e c t i o n  o n  I n t r a - a g e n c y  R e v i e w  it s h o u l d  be n o t e d  
t h a t  a g e n c i e s  s h o u l d  n o t  b e  a l l o w e d  to  r e c o m m e n d  d e n i a l  of a 
p e r m i t ;  b u t  r a t h e r  s h o u l d  m a k e  r e c o m m e n d a t i o n s  o n  w h a t  is 
n e e d e d  to m a k e  the a p p l i c a t i o n  a p p r o v a b l e .

«

W e  h a v e  s e v e r a l  c o n c e r n s  o v e r  t h e  c o n s i s t e n c y  a r t i c l e  of 
t h i s  c h a p t e r .

W e  p r o p o s e  t h a t  t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  be 
r e s p o n s i b l e  for c o n s i s t e n c y  d e t e r m i n a t i o n s  a s s o c i a t e d  w i t h  .a 
s t a t e  oil a n d  gas l e a s e  i n c l u d i n g  a n y  l e a s i n g  E I S  o r  F e d e r a l  
P e r m i t s  r e q u i r i n g  a n  EIS. T h i s  w o u l d  s u p p o r t  t h e  ’’n t e n t  o f  
.520 w h i c h  c a l l s  f o r  D N R  to  m a k e  d e t e r m i n a t i o n s  o n  d i s p o s a l  
o f  an i n t e r e s t  in s t a t e  land. W e  a l s o  r e c o m m e n d  t h a t  the 
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s ,  t h e  a g e n c y  w i t h  e x p e r t i s e  
i n  oil and gas m a t t e r s ,  be r e s p o n s i b l e  f o r  t h e  S t a t e ' s  
r e v i e w  and c o n s i s t e n c y  d e t e r m i n a t i o n s  f o r  p e t r o l e u m  e x p l o r a t i o n  
a n d  d e v e l o p m e n t  a c t i v i t i e s  in t h e  O C S  as w e l l  as i n  S t a t e  
w a t e r s .

I n  m o s t  c a s e s  t h e  r e g u l a t i o n s  r e f l e c t  t h a t  o n l y  o n e  c o n s i s t e n c y  
d e t e r m i n a t i o n  w i l l  be  m ade; h o w e v e r ,  as p r o p o s e d ,  S e c t i o n  
1 0 . 5 5 0  w o u l d  r e q u i r e  t w o  c o n s i s t e n c y  d e t e r m i n a t i o n s  to be 
m a d e  for a c t i v i t i e s  n o t  c o v e r e d  i n  o t h e r  s e c t i o n s .  W e  w o u l d  
s u g g e s t  t h a t  (a) a n d  (b) o f  t h a t  s e c t i o n  b e  d e l e t e d ,  t h e r e b y  
e l i m i n a t i n g  the d o u b l e  c o n s i s t e n c y  p r o b l e m .  T h e  t i t l e  s h o u l d  
t h e n  be c h a n g e d  to r e f l e c t  t h a t  t h e  s e c t i o n  c o v e r s  a c t i v i t i e s  
f o r  w h i c h  a c o n s i s t e n c y  d e t e r m i n a t i o n  is n o t  n e c e s s a r y .

S e c t i o n  570(b) p r o v i d e s  a d e s c r i p t i o n  of r e s o u r c e  a g e n c i e s  
f o r  the p u r p o s e s  o f  s e c t i o n s  . 5 1 0 - . 5 5 0 .  i n c l u d i n g  in t h a t  
d e s c r i p t i o n  a c o a s t a l  r e s o u r c e  d i s t r i c t  w i t h  a n  a p p r o v e d  C Z M  
p lan. The i n c l u s i o n  o f  a d i s t r i c t  as a r e s o u r c e  a g e n c y  is 
u n n e c e s s a r y  b e c a u s e  o n c e  a d i s t r i c t  p l a n  is a p p r o v e d ,  it 
b e c o m e s  p a r t  o f  the A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m  a n d  
t h e r e f o r e  m u s t  be c o n s i d e r e d  b y  a n y  s t a t e  a g e n c y  m a k i n g  a 
c o n s i s t e n c y  d e t e r m i n a t i o n .  I n c l u d i n g  a d i s t r i c t  i n  the 
c o n s i s t e n c y  d e t e r m i n a t i o n  p r o c e s s  a d d s  y e t  a n o t h e r  l a y e r  to  
th e  a p p r o v a l  p r o c e s s .  G i v e n  t h e  d e f i n i t i o n  o f  " g r e a t  w e i g h t "  
t h i s  s e c t i o n  a p p a r e n t l y  a u t h o r i z e s  a local d i s t r i c t  to v e t o  
a p r o j e c t  w h i c h  is in the b e s t  i n t e r e s t  o f  t h e  s t a t e .



S e c t i o n  . 5 8 0  c a n  r e q u i r e  a n  a p p l i c a n t  t o  s u b m i t  a l l  a p p l i c a t i o n s  
s i m u l t a n e o u s l y .  T h i s  w o u l d  b e  c u m b e r s o m e ,  i f  n o t  i m p o s s i b l e ,  
i n  s o m e  i n s t a n c e s .  W e  a r e  r e c o m m e n d i n g  i n  o u r  d e t a i l e d  
c o m m e n t s  l a n g u a g e  w h i c h  w o u l d  a l l o w  c o n s i s t e n c y  d e t e r m i n a t i o n s  
t o  b e  r e n d e r e d  l i m i t e d  t o  t h e  s c o p e  o f  t h e  a c t i v i t y  a n d  
c o n t i n g e n t  u p o n  a n  u l t i m a t e  c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n

A O G A  r e c o m m e n d s  A r t i c l e s  6 ,  7 a n d  8 ,  a n d  a l l  r e f e r e n c e s  t o
a p p e a l s ,  b e  d e l e t e d  f r o m  t h e  r e g u l a t i o n s  a n d  i n s t e a d  o n e
a r t i c l e  b e  i n c l u d e d  s t a t i n g  t h a t  a n  a p p l i c a n t  h a s  t h e  r i g h t  . 
t o  d i r e c t  a p p e a l  t o  t h e  S u p e r i o r  C o u r t  f o l l o w i n g  t h e  a g e n c y ' s  
d e c i s i o n  o n  t h e  p e r m i t  a p p l i c a t i o n .  T h e  p e r m i t t i n g  p r o c e s s
i s  v i t a l  t o  o u r  i n d u s t r y  a n d  a c c o r d i n g l y  w e  b e l i e v e ' ' i t  i s
e s s e n t i a l  t h a t  p e r m i t  i s s u e s  b e  r e s o l v e d  t h r o u g h  j u d i c i a l  
r e v i e w  a t  a n  e a r l y  d a t e .

I n  t h e  d e f i n i t i o n s  s e c t i o n  w e  w o u l d  r e c o m m e n d  t h a t  t h e  
d e f i n i t i o n  o f  " g r e a t  w e i g h t "  b e  c h a n g e d  f r o m  m e a n i n g  " d e f e r e n c e "  
t o  " s e r i o u s  c o n s i d e r a t i o n " .  D e f e r e n c e  p r o v i d e s  n o  l a t i t u d e  
t o  t h e  a g e n c y  d e c i d i n g  t h e  i s s u e .  F u r t h e r ,  w e  w o u l d  r e c o m m e n d  
a  s e n t e n c e  b e  a d d e d  t o  t h e  d e f i n i t i o n  o f  " p r i m a r y  a r e a  o f  
e x p e r t i s e "  c a l l i n g  a t t e n t i o n  t o  t h e  f a c t  t h a t  a n y  c o n s i s t e n c y  
d e t e r m i n a t i o n  i n c l u d e s  a " q u e s t i o n  o f  b a l a n c i n g  f a c t o r s " .
F i n a l l y ,  w e  q u e s t i o n  w h y  t h e  d e f i n i t i o n  f o r  " f e a s i b l e  a n d  
p r u d e n t "  u n d e r  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  A c t  i s  p r o p o s e d  
t o  b e  c h a n g e d .  A s  p r o p o s e d  i n  t h e s e  r e g u l a t i o n s ,  t h e  d e f i n i t i o n  
w o u l d  n o t  g i v e  c o n s i d e r a t i o n  t o  e c o n o m i c s ,  w h i c h  w e  b e l i e v e  
t o  b e  a n  i m p o r t a n t  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  i f  a n  i s s u e  
i s  " f e a s i b l e  a n d  p r u d e n t " .

F i n a l l y ,  w e  r e c o m m e n d  t h e  a d d i t i o n  o f  t w o  r . e w  s e c t i o n s ,  
p o s s i b l y  u n d e r  t h e  d e f e r r e d  A r t i c l e  4 ,  w h i c h  w e  b e l i e v e  
w o u l d  h e l p  a l l e v i a t e  t h e  p r o v  *m o f  m u l t i p l e  a n d  c o n f l i c t i n g  
s t a t e  a g e n c y  c o m m e n t s  t o  f e c _ ^ ^ l  a g e n c i e s .  T h e  f i r s t  s e c t i o n  
c a l l s  f o r  t h e  l e a d  a g e n c y  e s t a b l i s h e d  u n d e r  S e c t i o n s  . 5 1 0 - . 5 4 0  
t o  d e t e r m i n e  o n  b e h a l f  o f  t h e  s t a t e  i t s  c o m m e n t s  a n d  r e c o m ­
m e n d a t i o n s  o n  f e d e r a l  p e r m i t s  a n d  t o  t r a n s m i t  s u c h  p o l i c y  t o  
t h e  f e d e r a l  a g e n c y .  T h e  s e c o n d  c a l l s  f o r  a n y  s t a t e  a g e n c y  
c o m m e n t i n g  u p o n  a n  a c t i v i t y  t o  a d d r e s s  i t s  c o m m e n t s  s o l e l y  
t o  t h a t  l e a d  a g e n c y .

I n  s u m m a r y ,  w e  w o u l d  l i k e  t o  r e i t e r a t e  o u r  s u p p o r t  f o r  
m e a s u r e s  w h i c h  e x p e d i t e  r e g u l a t o r y  p r o c e s s .  W e  a r e  
c o n c e r n e d  t h a t  t h e  r e g u l a t i o n s ,  a s  p r o p o s e d ,  c r e a t e  n ew - ;  
c o m p l e x  r e q u i r e m e n t s  t h a t  d o  n o t  p r e s e n t l y  e x i s t .  A d ­
d i t i o n a l l y ,  w h i l e  m a n y  o f  t h e  p r o b l e m s  o v e r  c o n s i s t e n c y  
d e t e r m i n a t i o n s  h a v e  b e e n  r e s o l v e d ,  n e w  p r o b l e m s  p r e s e n t  
t h e m s e l v e s  i n  t h e  r e g u l a t i o n s  a s  p r o p o s e d .



W e  b e l i e v e  a s u b s t a n t i a l  r e w r i t e  o f  t h e  r e g u l a t i o n s  is 
n e c e s s a r y  to a c c o m p l i s h  the g o a l s  l i s t e d  in t h e  E x e c u t i v e  
S u m m a r y  of s h o r t  p e r m i t  i s s u a n c e  d e a d l i n e s ,  u n i f o r m  p r o c e d u r e s ,  
a p p l i c a n t s '  r i g h t s  a n d  s t r e a m l i n i n g  of  the c o n s i s t e n c y  
d e t e r m i n a t i o n  p r o c e s s .

T h a n k  y o u  f o r  the o p p o r t u n i t y  to c o m m e n t .  A t t a c h e d  to t h i s  
t e s t i m o n y  are o u r  d e t a i l e d  w r i t t e n  r e m a r k s  l a y i n g  o u t  t h e  
c h a n g e s  we  h a v e  s u g g e s t e d .  I w i l l  be h a p p y  t o  a n s w e r  a n y  
q u e s t i o n s .



D E T A I L E D  W R I T T E N  C O M M E N T S  
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" U N I F O R M  P R O C E D U R E S  F O R  P E R M I T S ,  

C O N S I S T E N C Y  D E T E R M I N A T I O N S  A N D  A P P E A L S  
F E B R U A R Y  6, 1981

22 a a c  1 0 . 0 2 0  (a) (4'<- - D e l e t e  t h i s  s u b s e c t i o n .  T h i s  s h o u l d  n o t  b e  
j u s t i f i c a t i o n  for e x t e n d i n g  d e a d l i n e s  b e c a u s e  a n y  m e m o r a n d u m  of 
u n d e r s t a n d i n g  e n t e r e d  i n t o  p r i o r  to o r  p u r s u a n t  t o  t h e s e  r e g u l a t i o n s  
s h o u l d  n o t  c o n t a i n  c o n f l i c t i n g  a p p r o v a l  s c h e d u l e s ,  b u t  r a t h e r  s h o u l d  
p r o v i d e  for a p p r o v a l s  w i t h i n  t h e  t i m e  f r a m e  c o n t a i n e d  in t h e s e  
r e g u l a t i o n s .

22 a a c  1 0 . 0 2 0 (b)— C h a n g e  to read: " (b) A  c e r t i f i c a t i o n  u n d e r  (a)
(1) of th i s  s e c t i o n  v/ill o n l v  be m a d e  o n  a f i n d i n g  of e x t r a o r d i n a r y  
c i r c u m s t a n c e s  and w i l l  s p e c i f y . . . " .  A s  p r o p o s e d  th i s  p r o v i s i o n  is 
o p e n - e n d e d .  W e  b e l i e v e  s u c h  c e r t i f i c a t i o n  s h o u l d  b e  m a d e  o n l y  u n d e r  
u n u s u a l  o r  e x t r a o r d i n a r y  c i r c u m s t a n c e s .

2 2 A A C  1 0 . 0 3 0 (a)— C h a n g e  f i r s t  s e n t e n c e  t o  read: " . . . t h e  a g e n c y  w i l l  
n o t i f y  the a p p l i c a n t  w i t h i n  15 d a y s  o f  r e c e i p t  o f  a c o m p l e t e d  a p p l i c a­
ti o n  for a C l a s s  I o r  C l a s s  II p e r m i t . "  S t r i k e  r e m a i n d e r  of  s e n t e n c e .  
F i f t e e n  da y s  is s u f f i c i e n t  f o r  b o t h  c l a s s e s  o f  p e r m i t s .

22 A A C  1 0 . 0 4 0 ( 1 ) — S t r i k e  " r e s p o n s i b l e  f c r  t h e  o v e r a l l  m a n a g e m e n t  o f
the p r o j e c t  o r  o p e r a t i o n " .  A s  is the c a s e  : n  (4) a n y  d u l y  a u t h o r i z e d
e m p l o y e e  s h o u l d  b e ' a l l o w e d  to s i g n  a p p l i c a t i o n s .

22 A A C  1 0 . 0 5 0 (a)— C h a n g e  to r e a d  "An o r a l  p u b l i c  h e a r i n g  o n  a 
C l a s s  I or C l a s s  II p e r m i t  a p p l i c a t i o n  w i l l  b e  h e l d  if:".

22 A A C  1 0 . 0 5 0 ( a ) (1)— C h a n g e  to read: " r e q u i r e d  b y  s t a t u t e ;  o r  for  
C l a s s  II p e r m i t s ;".

22 A A C  1 0 . 0 5 U ( b ) (1)— D e l e t e  "or f o r  C l a s s  I p e r m i t s ,  l i k e l y " .

H e a r i n g s  on C l a s s  I p e r m i t s  s h o u l d  be h e l d  o n l y  if r e q u i r e d  b y  s t a t u t e .

22 A A C  10.060(a) (2)— D e l e t e  t h i s  s u b s e c t i o n .  I n c l u d e  a n e w  (2) w h i c h  
w o u l d  read: "(2) If at  t h e  e n d  of the a n o l i c a b l e  t i m e  p e r i o d  the
d e c i d i n g  o f f i c e r  has t a k e n  no  a c t i o n ,  t. i m p l i c a t i o n  is d e e m e d
a p p r o v e d  and the p e r m i t  g r a n t e d  p u r s u a n t  th i s  c h a p t e r . "

N o t w i t h s t a n d i n g  the c o m m e n t  in t h e  E x e c u t i v e  S u m m a r y ,  th i s  s e c t i o n  
s h o u l d  i n c l u d e  a p r o v i s i o n  f o r  a u t o m a t i c  a p p r o v a l  if the d e c i d i n g  
o f f i c e r  d o e s  n o t  act w i t h i n  t h e  s p e c i f i e d  ti m e  p e r i o d ,  h x i s t i n g  
r e g u l a t i o n s  o n  s u r f a c e  u s e  p e r m i t s  p r o v i d e  f o r  s u c h  a u t o m a t i c  a p p r o v a l .



i P a c e  2 • . ’
r •* •

22 A A C  1 0 . 0 8 5 — In s e c o n d  s e n t e n c e  d e l e t e  " w h i c h  w o u l d "  a n d  i n s e r t  
" s h a l l  not"; e n d  s e n t e n c e  a f t e r  t h e  w o r d  " c h a p t e r "  a n d  d e l e t e  t h e  
r e m a i n d e r  of  the section. A d d  a n e w  s e n t e n c e  to r e ad: "A l l  e x i s t i n g  
m e m o r a n d a  of u n d e r s t a n d i n g  m u s t  be r e v i s e d  co r e f l e c t  t h e . p r o v i s i o n s  
o f  th i s  c h a ELterL.."J~Any M O U 1s " e n t e r e d  "into "by a g e n c i e s  s h o u l d  c o m p l y  

•fwith t h e ””r e g u i r e m e n t s  of t h i s  c h a p t e r .  A l l  e x i s t i n g  M O U ’s s h o u l d  , i 
I e i t h e r  be  r e v i s e d  to c o m p l y  w i t h  t h e  c h a p t e r ,  o r  w i t h d r a w n .   ________r

22 A A C  10 . 1 0 0  (d)— D e l e t e  t h i s  s u b s e c t i o n .  S e e  o u r  c o m m e n t s  o n  A R T I C L E S  
6, 7 a n d  8.

22 A A C  1 0 . 1 2 0  (c)— C h a n g e  to read: "A c o p y  of t h e  n o t i c e  w i l l  b e  
s e n t  to a p p r o p r i a t e  unitjs o f  l o c a l  g o v e r n m e n t . "  L'elete r e m a i n d e r  
o f  s e n t e n c e .  In so m e  c a s e s  s u c h  j u r i s d i c t i o n  m a y  be d i f f i c u l t  to 
d e t e r m i n e  a n d  t h e  i n a d v e r t e n t  o m i s s i o n  of  s u c h  n o t i c e  t o  o n e  l o c a l  
g o v e r n m e n t  l a t e r  c l a i m i n g  j u r i s d i c t i o n  c o u l d  p r e j u d i c e  t h e  p e r m i t .

22 A A C  1 0 . 1 3 0 (b)— In s e c o n d  s e n t e n c e  d e l e t e  t h e  w o r d s  " d e n i a l  of  t h e  
p e r m i t ,  or". A g e n c i e s  s h o u l d  n o t  b e  a l l o w e d  to r e c o m m e n d  d e n i a l  o f  
p e r m i t s ;  r a t h e r  t h e y  s h o u l d  m a k e  r e c o m m e n d a t i o n s  on  w h a t  is n e e d e d  
to m a k e  a p p l i c a t i o n s  a p p r o v a b l e .

22 A A C  1 0 . 1 6 0  (j )— C h a n g e  to  read: "a s t a t e m e n t  of t h e  f a c t u a l  or 
* j u d g m e n t a l  b a s i s  for the r e j e c t i o n  of a n y  s i g n i f i c a n t  and m a t e r i a l  

r e s o u r c e  a g e n c y  r e c o m m e n d a t i o n  u n d r r sec. 130(b) of t h i s  c h a p t e r ,  o r ,
. in thi- d i s c r e t i o n  of the C o n m i s s i o n e r , a n y  r e c o m m e n d a t i o n  m a d e  at 
a p u b l i c  h e a r i n g  h e l d  u n d e r  sec. 50 of th i s  c h a p t e r . "  T h i s  s u g g e s t i o n  
is m a d e  to p r o v i d e  f l e x i b i l i t y  f~> t h e  C o m m i s s i o n e r  in r e s p o n d i n g  to 
r e c o m m e n d a t i o n s  m a d e  a t  p u b l i c  h e a r i n g s .  R e s p o n d i n g  to e a c h  a n d  
e v e r y  r e c o m m e n d a t i o n  m a d e  at p u b l i c  h e a r i n g s  is an  i m p o s s i b l e  t a s k  a n d  
s h o u l d  n o t  b e  r e q u i r e d .

A R T I C L E  4.— A d d  t w o  n e w  s e c t i o n s :

"22 A A C  10.400. f:here a f e d e r a l  p e r m i t  is a l s o  i s s u e d  o n  an  a c t i v i t y  
f o r  w h i c h  a c o n s i s t e n c y  d e t e r m i n a t i o n  w i l l  b e  m a d e  b y  a l e a d  a g e n c y  
e s t a b l i s h e d  u n d e r  S e c t i o n s  . 5 1 0 - . 5 4 0 ,  t h e  s t a t e 1a g e n c y  c o n d u c t i n g  the 
c o n s i s t e n c y  d e t e r m i n a t i o n  f o r  t h e  s t a t e  p u r s u a n t  to t h e s e  r e g u l a t i o n s  
s h a l l  h a v e  s o l e  a u t h o r i t y  t o  d e t e r m i n e  o n  b e h a l f  of t h e  s t a t e  i t s  • 
c o m m e n t s  and r e c o m m e n d a t i o n s  o n  the m a t t e r  ( i n c l u d i n g  b u t  n o t  
1‘i m i t e d  to c o n s i s t e n c y  w i t h  the ACMP) a n d  to c o m m u n i c a t e  s u c h  p o l i c y  
o n  b e h a l f  of the s t a t e  to the f e d e r a l  a g e n c y  i s s u i n g  s u c h  a p e r m i t .

22 A A C  10.410. A l l  s t c t e  a g e n c i e s  c o m m e n t i n g  u p o n  s u c h  a n  a c t i v i t y  
s h a l l  a d d r e s s  t h e i r  c o m m e n t s  s o l e l y  to t h e  l e a d  a g e n c y  e s t a b l i s h e d  
u n d e r  S e c t i o n s  . 5 1 0 - . 5 4 0 . "

T h e  a d d i t i o n  of t hese t w o  n e w  s e c t i o n s  w o u l d  a l l e v i a t e  the p r o b l e m  of 
m u l t i p l e  and c o n f l i c t i n g  s t a t e  a g e n c y  c o m m e n t s  to f e d e r a l  a g e n c i e s .



22 A A C  1 0 . 5 1 0 — C h a n g e  f i r s t  s e n t e n c e  to read: " W h e n  a d i r e c t  f e d e r a l  
a c t i v i t y  or a f e d e r a l  p e r m i t  o r  l i c e n s e  r e q u i r i n g  a S t a t e  c o n s i s t e n c y  
d e t e r m i n a t i o n  n e c e s s i t a t e s  p r e p a r a t i o n  of an E n v i r o n m e n t a l  I m a p c t  
S t a t e m e n t  u n d e r  42 U.S.C. § 4332, e x c e p t  p e r t a i n i n g  to s t a t e  o i l  
a n d  a a s  l e a s e s , t h e  O f f i c e  of t h e  G o v e r n o r ,  D i v i s i o n . . . " .  A t  the 

..end of the s e c o n d  s e n t e n c e ,  a d d  " e x c l u d i n g  o i l  a n d  g a s  a c t i v i t i e s " .

22 A A C  1 0 . 5 2 0 — C h a n g e  f i r s t  s e n t e n c e  to r ead: " C o n s i s t e n c y  d e t e r m i n a t i o n s  
o n  d i s p o s a l s  o f  an i n t e r e s t  in s t a t e  l a n d  w i l l  b e  p e r f o r m e d  b y  the 

‘ D e p a r t m e n t  of N a t u r a l  R e s o u r c e s ,  including^ a j o i n t  s t a t e / f e d e r a l  o i l  
and gas l e ase s a l e  w h e r e  an E I S  is r e q u i r e d ." A t  t h e  e n d  c f  t h e  s e c o n d  
s e n t e n c e ,  a d d  "i n c l u d i n g  a s s o c i a t e d  f e d e r a l  p e r m i t s  r e q u i r i n g  an E I S ."

T h e  c h a n g e s  s u g g e s t e d  in .510 a n d  .520 a r e  i n t e n d e d  to m a k e  c l e a V  t h a t  
t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  is r e s p o n s i b l e  f o r  c o n s i s t e n c y  
d e t e r m i n a t i o n s  a s s o c i a t e d  w i t h  d i s p o s a x s  of i n t e r e s t  in  s t a t e  lands, 
i n c l u d i n g  any EIS or F e d e r a l  p e r m i t s  r e q u i r i n g  a n  EIS.

A d d  n e w  s e n t e n c e  to read: "The D e p a r t m e n t  w i l l  c o n d u c t  t h e
c o n s i s t e n c y  d e t e r m i n a t i o n  on o i l  a n d  g a s  a c t i v i t i e s  o c c u r i n g  in 
the O u t e r  C o n t i n e n t a l  S h e l f  a d j a c e n t  to A l a s k a . "

22 A A C  1 0 . 5 5 0 — D e l e t e  (a) a n d  (b); C h a n g e  t i t l e  t o  r ead: A C T I V I T I E S  
N O T  R E Q U I R I N G  A  C O N S I S T E N C Y  D E T E R M I N A T I O N .  A s  p r o p o s e d ,  t h i s  s e c t i o n  
‘w o u l d  r e q u i r e  t h a t  t w o  c o n s i s t e n c y  d e t e r m i n a t i o n s  be m a d e  for 
a c t i v i t i e s  n o t  c o v e r e d  b y  p r e v i o u s  s e c t i o n s .  T h i s  is n o t  in k e e p i n g  
w i t h  the i n t e n t  o f  t h e s e  r e g u l a t i o n s .

22 A A C  11. 570 (b)— D e l e t e  t h i s  s u b s e c t i o n .  . I n c l u d i n g  a c o a s t a l  r e s o u r c e  
d i s t r i c t  w i t h  an a p p r o v e d  C Z M  p l a n  in the d e s c r i p t i o n  o f  a r e s o u r c e  
a g e n c y  adds a n o t h e r  l a y e r  t o  the a p p r o v a l  p r o c e s s  a n d  a u t h o r i z e s  a l o c a l  
d i s t r i c t  to v e t o  a p r o j e c t  w h i c h  is i n  the b e s t  i n t e r e s t s  of t h e  ,
State. S e e  a l s o  o u r  c o m m e n t s  on .920( 1 2 ) .

22 A A C  1 0 . 5 8 0 — C h a n g e  '.his s e c t i o n  to read: " W h e n  a n  a c t i v i t y  r e q u i r e s
m o r e  than one p e r m i t ,  t h e  a p p l i c a n t ,  in o r d e r  to o b t a i n  a c o n c l u s i v e  
d e t e r m i n a t i o n  u n d e r  secs. 5 1 0 - 5 4 0  of t h i s  c h a p t e r ,  s h o u l d  a p p l y  
for the a p p r o p r i a t e  p e r m i t  u n d e r  t h o s e  s e c t i o n s  p r i o r  to o r  c o n t e m­
p o r a n e o u s  w i t h  a p p l i c a t i o n  for any o t h e r  n e c e s s a r y  f e d e r a l  p e r m i t  or 
license. If a n  a p p l i c a n t  a p p l i e s  for a f e d e r a l  l i c e n s e  o r  p e r m i t  
p r i o r  to a p p l y i n g  for a s t a t e  p e r m i t  w h i c h  w o u l d  p r o v i d e  t h e  p r o p e r  
f o r u m  for a c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n  u n d e r  secs. 5 1 G - 5 4 0  
of this c h a p t e r ,  the d e s i g n a t e d  lead a g e n c y  m a y  r e n d e r  a c o n s i s t e n c y  
d e t e r m i n a t i o n  w h i c h  is l i m i t e d  to the s c o p e  of the a c t i v i t y  c o n t e m p l a t e d  
by the f e d e r a l  l i c e n s e  o r  p e r m i t  and c o n t i n g e n t  u p o n  the i s s u a n c e  
of an u l t i m a t e  c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n .  T h e r e a f t e r ,  an 
a p p l i c a n t  m a y  e i t h e r  s u b m i t  a p p l i c a t i o n  for a d d i t i o n a l  f e d e r a l  l i c e n s e s  
or p e r m i t s  and o b t a i n  f u r t h e r  n o n - c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n s ,  
o r  m a y  a p p l y  for tne a p p r o p r i a t e  s t a t e  p e r m i t  u n d e r  secs. 5 1 0 - 5 4 0  a n d  
o b t a i n  a c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n . "

A s  p r o p o s e d ,  this s e c r i o n  c o u l d  r e q u i r e  an a p p l i c a n t  to s u b m i t  all 
a p p l i c a t i o n s  s i m u l t a n e o u s l y ,  w h i c h  w o u l d  b e  c u m b e r s o m e ,  if not 
i m p o s s i b l e  in s o m e  cases.
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A R T I C L E S  6, 7 and C . D e l e t e  t h e s e  a r t i c l e s .  A n  a p p l i c a n t  m u s t  h a v e  
t h e  r i g h t  to d i r e c t  a p p e a l  t o  t h e  S u p e r i o r  C o u r t  f o l l o w i n g  an 
a g e n c y ' s  d e c i s i o n  ;on a p e r m i t  a p p l i c a t i o n .

22 A A C  1 0 . 9 2 0  (a)- - D e l e t e  t h i s  sub' t i o n  p u r s u a n t  to d e l e t i o n  of 
A R T I C L E S  6, 7 and 8 p e r t a i n i n g  tc . p e a l s .

22 A A C  1 0 . 9 2 0  (7)— C h a n g e  " d e f e r e n c e "  to " s e r i o u s  c o n s i d e r a t i o n " .

D e f e r e n c e  p r o v i d e s  no l a t i t u d e  to t h e  a g e n c y  d e c i d i n g  t h e  iss u e .
 ̂ •

22 A A C  1 0 . 9 2 0  (9)— A d d  a n e w  t h i r d  s e n t e n c e  t o  r e a d  " A n y  c o n s i s t e n c y  
d e t e r m i n a t i o n  m a d e  by l e a d  a g e n c i e s  h e r e b y  is d e f i n e d  t o  i n c l u d e  
" q u e s t i o n s  of b a 1 _ - - l u g  f a c t o r s " .  T h e  b a l a n c i n g  p r o c e s s  s h o u l d - b e  
e m p l o y e d  w h e n  a g e n c i e s  d e t e r m i n e  c o n s i s t e n c y .

22 A A C  1 0 . 9 2 0  (12)- - A d d  a n e w  s e n t e n c e  a t  t h e  e n d  o f  t h i s  s e c t i o n  to 
r e a d  "For the p u r p o s e s  of s e c t i o n  .570 o f  t h e s  : r e g u l a t i o n s ,  t h e  t e r m  
a l s o  i n c l u d e s  all s t a t e  a g e n c y  m e m b e r s  o f  che A l a s k a  C o a s t a l  P o l i c y  
C o u n c i l . "  T h i s  s e n t e n c e  is m o v e d  f r o m  Sec. 5 7 0 ( b ) .

6 A A C  8 0 . 9 0 0 ( 2 0 ) - - W e  q u e s t i o n  w h y  t h i s  d e f i n i t i o n  is p r o p o s e d  f o r  
c h a n g e .  A s  p r o p o s e d ,  the d e f i n i t i o n  w o u l d  ,'iot g i v e  c c n s i d e r a t i c n  to  
e c o n o m i c s ,  w h i c h  w e  b e l i e v e  to b e  a n  i m p o r t a n t  c o n s i d e r a t i o n  in 
d e t e r m i n i n g  if an i s s u e  is " f e a s i b l e  a n d . p r u d e n t " . W e  s u g g e s t  l e a v i n g  
t h e  d e f i n i t i o n  as it n o w  a p p e a r s  in t h e  A C M P .
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G e n t l e m e n :

A t t a c h e d  are a d d i t i o n a l  w r i t t e n  c o m m e n t s  o f  t h e  A l a s k a  O i l  
and Gas A s s o c i a t i o n  on t n e  p r o p o s e d  U n i f o r m  P r o c e d u r e s  f o r  
P e r m i t s ,  C o n s i s t e n c y  D e t e r m i n a t i o n s  a n d  A p p e a l s .

W e  a p p r e c i a t e  th i s  o p p o r t u n i t y  to s u b m i t  c o m m e n t s .

V e r y  t r u l y  y o u r s ,
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