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January 16, 1931

Mr.  Roger  D. Moore,  P r e s i d e n t  
SECURITY NATIONAL BANK 
Pouc h  7 - 777
A n c h o r a g e ,  Al a s k a  99510 

D e a r  Hr .  Moore:

RE: I n t e r e s t  r a t e s  a p p l i c a b l e  u n d e r  D e p o s i t o r y  I n s t i t u t i o n s
D e r e g u l a t i o n  and Mone t a r y  C o n t r o l  Ac t  o f  1930

I am e n c l o s i n g  a copy  o f  a n . A t t o r n e y  G e n e r a l ' s  Op i n i on  r J - 6 6 - 4 5 2 - 8 1 , 
d a t e d  J a n u a r y  2 ,  1981 ,  f o r  y o u r  I n f o r m a t i o n  and  comment .  You w i l l  n o t e  
t h a t  t h e  t e x t  o f  t h i s  o p i n i o n  1s s p e c i f i c a l l y  d i r e c t e d  t o  s t a t e - c h a r t e r e d  
c r e d i t  u n i o n s .  Howevera t h i s  d i v i s i o n  ha s  had f u r t h e r  c o n t a c t  w i t h  
Ms.  L e s l i e  L u d t k e ,  and s h e  has  I n f o r m e d  me t h a t  t h i s  o p i n i o n  i s  a p p l i c a b l e  
t o  a l l  i n s u r e d  d e s p o s l t o r y  I n s t i t u t i o n s .

T h i s  o p i n i o n  e f f e c t i v e l y  e s t a b l i s h e s  t h r e e  l o a n  c a t e g o r i e s  wh i c h  a r e  a s  
f o l l o w s :

1.  Loans  u n d e r  $ 2 5 , 0 0 0  w h i c h  t h e  maximum i n t e r e s t  r a t e  a l l o w a b l e  
1s  8 p e r c e n t a g e  p o i n t s  a b o v e  t h e  F e d e r a l  R e s e r v e  D i s c o u n t  Ra t e  
a s  c a l c u l a t e d  on t h e  f i r s t  o f  t h e  month p r o c e e d i n g  t h e  end o f  
t h e  c a l e n d a r  q u a r t e r .

2 .  Loans  f rom $ 2 5 , 0 0 0  t o  $ 1 0 0 , 0 0 0  w h i c h  t h e  maximum i n t e r e s t  r a t e  
a l l o w a b l e  i s  5 p e r c e n t a g e  p o i n t s  above  t h e  F e d e r a l  R e s e r v e  
D i s c o u n t  R a t e  a s  c a l c u l a t e d  on t h e  2 5 t h  o f  t h e  month p r o c e e d i n g  
t h e  end o f  t h e  c a l e n d a r  q u a r t e r .  •

3.  Loa ns  i n  e x c e s s  o f  $ 1 0 0 , 0 0 0  whi ch  have  n e g o t i a b l e  I n t e r e s t  
r a t e s .

I f  t h e r e  a r e  any  q u e s t i o n s ,  p l e a s e  c o n t a c t ;  t h i s  d i v i s i o n  a t  4G5-2521.

S i n c e r e l y ,

i . 'K/kkk5/3

E n c l o s u r e



MEMORANDUM State of Alaska
t o : Jul i u s  Brecht

B a n k i n g  &  Securities 
Dept, of Commerce and E c o n o m i c  f il e  n o : 

Development

DATE; January 2, 1981 

J-66-452-8I 

TELEPHONE NO: 465-3675

FROM: W I L S O N  L. CONDON
A T T O R N E Y  GENERAL

^Leslie Jr. Ludtke 
A s s i s t a n t  Attorney General

s u b j e c t : Depository Institutions
Deregulation and Monetary 
Act of 1980.

£v17."

%

Y o u  have r e q uested this department's opinion regarding 
interest rates applicable to state chartered credit unions 
u n d e r  the Depository Institutions Deregulation and Monet a r y  
C ontrol Act of 1980. (Public Law 96-221) You have asked 
w h e t h e r  12 U.S.C. §1757(5)(A)(vi) (1980 Deregulation and 
M o n e t a r y  Control Act §310) applies to state chartered credit 
unions. We conclude that it does not.

Section 1757 of the federal Credit Union Act applies 
only to federally chartered credit unions. 12 U.S.C. § 1757 
states that " A  federal credit union . . . shall have power." 
The t e r m  "federal credit union" is defined under 12 U.S.C..
§ 1752 as "a c o operative association organized in accordance 
w i t h  the provisions of this chapter . . . "  Therefore, the p r o­
visions o.r 12 U.S.C. § 1757 do not apply to state chartered 
credit unitas. 12 U.S.C. § 1 7 5 7 ( 5 ) (A)(vi) provides in part:

(vi) the rate of interest may not exceed 
15 per c e n t u m  per annum on the unpaid 
balance inclusive of all finance charges, 
except that the Board may establish

(I) after consultation w i t h  the a p p r o­
priate committees of the Congress, the 
Department of Treasury, and the Federal 
financial institution regulatory agencies, 
an interest rate ceiling exceeding such 
15 p e r  c e n t u m  per annum rate, for periods 
not to exceed 18 months, if it determines 
that mon e y  mar k e t  interest rates have 
risen over the preceding six-month period 
and that p r e v a i l i n g  interest rate levels 
threaten the safety and soundness of i n­
dividual credit unions as evidenced by 
adverse trends in liquidity, capital, 
earnings, and growth;

02-001 A (R « v .l 0/79)
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Recently, the N a t i o n a l  Credit Union Administration (NCUA) 
B o a r d  raised the i n t erest rates u n d e r  this section to 21 per= 
cent. This r a t e  supercedes the otherwise applicable rate 
e s t a b l i s h e d  in 12 U.S.C. § 1785(g)(1) (1980 Deregulation and 
M o n e t a r y  C o n t r o l  A c t  § 523)..::-. In relevant part, this section 
states: -• - \

% : (g)(1) If t h e  applicable rate p r e s c r i b e d  ' •
in this subsection exceeds the rate an in- 
sured cre d i t - u n i o n  would b e  permitted to .
charge in the absence of this subsection, 
such credit u n i o n  may, n o t w i t h s t a n d i n g  any 

h ; . - .V State c o n s t i t u t i o n  or statute w h i c h  is herer 
b y  p r e e m p t e d  for the purposes of this 
Subsection, take, receive, reserve, and 
charge on any loan, interest at a rate of 
n o t  m o r e  than 1 per centum in excess of the 
discount rate on n i n e t y - d a y  commercial 
pa p e r  in effect at the Federal Reserve b a n k  
in the F e d e r a l  Reserve district wh e r e  r.uch 
i n s u r e d  credit u n i o n  is located or at the 
rate allo w e d  by the laws of the State, 
territory, or district where such credit 
u n i o n  is located, w h i c h e v e r  may be greater.

A d d i t i o n a l l y  § 528 of the 1980 Deregulation and M o n etary 
C o n trol Act p r o vides that if one or more pr o v i s i o n  of the Act, 
or of any other law, applies to the same loan, the. loan m a y  be 
m a d e  at the h i g h e s t  a p p l i c a b l e’interest rate. The issue raised 
is therefore w h e t h e r  state chartered credit unions may charge 
21 percent interest as authorized by 12 U.S.C. §1757(5)(A)(vi) 
or w h e t h e r  state c h a rtered credit unions are limited to the rate 
set by 12 U.S.C. § 1785 w h e n  federally chartered credit unions 
are permitted to charge a higher rate und e r  12 U.S.C.
§ 1 7 5 7 ( 5 ) ( A ) ( v i ) . Our conclusion that state chartered credit 
u n i o n s  are not p e r m i t t e d  to charge the h i g h e r  rate established 
b y  the N C U A  B o a r d  u n d e r  12 U.S.C.. § 1 7 5 7 ( 5 ) (A)(vi) is b a s e d  on 
th r e e  factors. *

First, 12 U.S.C. § 1757 is not directly applicable to 
sta t e  chartered credit unions. This section sets out the powers 
w h i c h  a federal credit u n i o n  may exercise. The N C U A  regulates 
the activities of federal credit unions b y  a d o p t i n g  rules to 
c a r r y  out this section. The activities of state chartered 
c r e d i t  unions are not r e g ulated by the N C U A  and state chartered 
c r e d i t  unions are not subject to the liraitat?\ons n o r  are they 
g r a n t e d  the pow e r s  of federal credit unions un d e r  12 U.S.C.
§ 1757. The c o n f e r e n c e  report on the 1980 D e regulation and 
M o n e t a r y  Control Act reinforces the c o n clusion that state 
c h a r t e r e d  credit unions are not subject to 12 U.S.C. §1757.



... .r

f *
T h e  report states in part:. ■ : . .

. The’ conferees adopted a p r o v i s i o n  which 
w o u l d  a l l o w  federal credit unions to 

• —  raise their-l-oan rates up to an annual 
....../"L rate c f  15.percent subject, to rules

’ '. issued b y  the. National Credit Un i o n  Ad*
' ministration. V  The legislation w o u l d  

also p e r m i t  the National . Credit U n i o n  .
^ ’.Administration.' t o . raise,.the loan ceiling 

" -’ab o v e ' 15 p e r cent for periods not to ex-. .* 
ceed ?18 months', ./after .consultation w i t h

 .... . . ’. app r o p r i a t e - C o n g r e s s i o n a l  committees., r-~
J ' . the. Department, of ..Treasury and the other../*

'. federal financial regulator, agencies. . ...-. •. •
'v 1980 'Deregulation and M o n e t a r y  Control

Act.- GCH-Reports, pa r a g r a p h  2036, pg. 211.

State chartered credit unions are, however, subject to r e g u­
lation u n d e r  12 U . S . C . *§ 1785 .which sets out the requirements 
g o v erning federally-insured c r e d i t •u n i o n s . State chartered 
credit unions are federally insured: The Conference Report on 

- 12 U.S.C. § 1785, 1980 Deregulation and M o n e t a r y  Control Act 
§ 523, states in part:

.' ' State u s u r y  ce: ?,s '-on all loans made
.. by F e d e r a l l y  itu ad depository i n s t i t u­

tions .’.(except national ..banks) , and small 
b u s i n e s s  .investment companies w i l l  be 

:' p e r m a n e n t l y  preempted. . '

Because state c h a r t e red'credit unions are fe d e r a l l y  insured de­
posit o r y  institutions, 'the preemptive interest r a t e  set out in 
12 U.S.C. § 1785(g)(1) -applies. .:

Secondly, 12 U.S.C: § 1785(g)(1) permits state chartered 
credit unions to charge interest at a rate of "not more than 
1 per c e n t u m  in excess of the"discount rate on n i n ety-day 
commercial paper in effect .at'. the Fede r a l  R e s erve bank in the 
Federal R e s e r v e  district wh e r e  such insured credit union is 
located or at the rate allowed by the laws of the S t a t e . . .where 
such u n i o n  . is.'.located. 'Tne phrase "at the rate allowed by 
the laws of the State'l.has/.been interpreted to m e a n  at the h i g h­
est rate allowed by the state to be charged by any lender for a 
p a r t i c u l a r  type of loan.*...-' ■ •

For example, small loan licensees are p e r mitted to charge 
a higher rate.of interest under AS 06,20 for loans under $25,000 
than other financial,institutions m a y  charge for these same loans

J u l iu s  B re c h t‘S >';■-■ V':_ - 3 - ^ :\ v  January 2, 1931



J u l iu s  B re c h t ■. - 4 -  ' January 2, 1981

Therefore, 12 U.S.C. § 17.85(g)(1) w o u l d  permit a federally i n­
sured state c h a r t e r e d  credit un i o n  to charge the same rate as 
the small loan l i c e n s e e  for a loan u n d e r  $25,000. 1/

The p h r a s e  "at the rate allowed by the laws of the State" 
is deri v e d  f r o m  the National Bank.Act, 12 U.S.C. § 85, and is 
commonly r e f e r r e d  to as the "most favored lender" doctrine.
T h i s - d o c t r i n e  o r i g i n a l l y  was established to ensure parity between 
n a t i o n a l  banks, a n d  state chartered financial . i n s t i t u t i o n s I t  
allo w s  a national" bank, or in this, instance a federally insured, 
state chartered"'’'Tedit. union, to "charge the same interest rate as 
a n y "state c h a r t e r e d ' o r  licensed financial institution w o u l d  be 
p e r m i t t e d  t o " c h a r g e  on a particular type of loan; 2/ The national 
bank,.,or state c h a r t e r e d  credit'institution, is granted parity by. 
b e i n g  p e r m i t t e d  to charge the high e s t  rate allowed for the state's 
m o s t  favored le7.ide-". The doctrine therefore'focuses on the 
t y p e  of l o a n  o f f e r e d  rather than establishing, parity with the 
same type of f i n ancial institution. 12 U.S.C. f 1 7 8 5 (g)(i) 
i ncorp o r a t e s  t h i s - c o n c e p t  of most favored lender. It does 
not, however, e s t a b l i s h  a state chartered credit union's right 
to p a r i t y  w i t h  a federally chartered credit union.

1/ The fact that a credit un i o n  is not licensed u n d e r  AS 06.20 
w o u l d  n o t  alter t-his'result. See n. 2, below.

2/ In M a r q u e t t e  N a t ' 1 Bank v. First of Omaha C o r p . , 439 
U.S. 299~ 314 (1978) the Court stated that the "most favored
lender" d o c t r i n e  h a d  "been interpreted for over a century, to
'give a d v a n t a g e s  to National banks, over their state c o m p e t i­
tors '." 12 C.F.R. § 7.7310 incorporates the "most favored
lender doctrine", as expressed by case law, into the regulations 
o f  the C o m p t r o l l e r  of the Currency. 12 C.F.R. § 7.7310 reads:

§7.7310 Charging interest at rates p e r m i t­
ted co m p e t i n g  institutions . . .

(a) A national bank m a y  charge interest 
at the m a x i m u m  rate permitted by State law
to any competing State-chartere \ or licensed
l e n d i n g  institution. If State l a w  permits a 
h i g h e r  interest rate on a specified class of 
loans, a national b a n k  m a k i n g  such loans at 
such h i g h e r  rate is subject only to the p r o­
visi o n s  of State law r e l a t i n g  to such class
of loans that are m a t e r i a l  to the d e t e r m i n a­
tion o f .the interest rate. For example, a 
n a t i o n a l  bank may lawfully charge the highest 
rate p e r m i t t e d  to be charged by a State-licensed 
small loan company or mor r i s  plan bank, without 
b e i n g  so licensed.
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The "most favored lender" doctrine refers to the highest 
p e r m i s s i b l e  r a t e  u n d e r  state law. The authority to charge 21 
percent, o n  loans, under 12. u.s.c. § 1 7 5 7 ( 5 ) (A)(vi) is not a 
r i g h t  g r a n t e d  b y  state law, b u t  a right given by federal law.
M o  law of A l a s k a  specifically allows ar.y financial institution 
to c h a r g e . o n  a.Iona. Nor does state law incorporate any m a x i­
m u m  rates set under federal l a w  in establishing allowable state 
maximums. Therefore, a l t hough the.concept of most favored lender 
is i n c o r p o r a t e d  into 12 U.S.C. § 1 7 8 5 ( g ) ( i ) , state c h a rtered . 
credit u n i o n s  are not granted parity w i th.federal credit unions. 
To c o n s t r u e  the p h r a s e  "at the rate allowed b y  the laws of the 
State" to include the rate p e r m i t t e d  by 12 U.S.C, 1 7 5 7 ( 5 ) (A)(vi) 
w o u l d  c o n s t i t u t e  a m i s a p p l i c a t i o n  of the "most favored lender" 
d o c t r i n e .■; ■

T h i r d , .Sect i o n  528 of the 1980 D e regulation and M o n e t a r y  
Control 'Act does not authorize state chartered credit unions 
to charge the rate set b y  the N C U A  Board under 12 U.S.C. §
1757 ( o ) ( A ) ( v i ) . This section reads:

_ Sec. 528. Jn any case in w h i c h  one or
m o r e  p r o v i s i o n s .o f , or amendments made
by, this title, section 529 of the 
Na t i o n a l  xlousing Act, or any other p r o­
vi s i o n  of law, including section 5197 of 
the Revised Statutes (12 U.S.C. 85) apply 
w i t h  respect to the same loan, mortgage, 
credit sale, or advance, such loan, m o r t­
gage," credit sale, or advance nay be made 
at the highest applicable rate.-

This s e c t i o n  permits financial institutions to charge interest 
at. the " h i g h e s t  applicable rate". Because we have c o n cluded 
that 12 U.S.C. §1757(5)(A)(vi) does n o t  apply to state chartered
cred i t  unions, Section 528 does not b y  its terms per m i t  state
c h a r t e r e d  credit unions to charge a h i g h e r  rate of interest 
t h a n  w h a t  w o u l d  otherwise be p e r m i t t e d  by 12 U.S.C. § 1785(g)(1). 
S e c t i o n  5 2 8  authorizes the lender to charge the h i g h e r  rate only 
w h e n  "one or-m o r e  provisions. . .apply with respect to the same 
loan". 12 U.S.C. § 1 7 5 7 ( 5 ) (A)(vi) does not apply to loans made 
b y  state cha r t e r e d  credit u n i o n s .

It is our c o n clusion that state chart*, ad credit unions 
a r e . l i m i t e d  to charging the m a x i m u m  interest rate e s t ablished 
b y  12 U.S.C. § 1785(g)(1). A l t h o u g h  this provision incorporates 
the " m o s t .f a v ored lender" doctrine, it does not grant state 
c h a r t e r e d  credit unions most favored ..ider status w i t h  
r e g a r d  to interest rates set by federal law.
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Ad d i t i o n a l l y ,  it should b e  n o t e d  that the reference to state 
i n t e r e s t  ceilings in 12 U.S.C. § 1785(g)(1) incorporates the 
r e l e v a n t  state law as to h o w  interest Say be conjputed and what 
c h a r g e s  are considered interest: 3/

L J L : w j p  .

r 3/ See First National Bank in  Mena v. Nowlin, 509 F.2d 872. 
X 8 t h  Cir. 1975). ~  ‘ "7" " 7“ _L
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ISSUES 8*
COMMENTARY

'N "''‘"“S
ALASKA DEPARTMENT OF LABOR, RESEARCH AND ANALYSIS SECTION APRIL 1981

SHOULD ALASKA OPT OUT OF THE FEDERAL/STATE UNEMPLOYMENT INSURANCE SYSTEM?

By S c o t t  T .  Hanni gan

The S o c i a l  S e c u r i t y  Act  o f  1935 e s t a b l i s h e d  ari Unemployment  I n s u r a n c e  (UI)  p rogram 
1n t h e  U n i t e d  S t a t e s  u n d e r  j o i n t  f e d e r a l / s t a t e  management .  The m a j o r  r o l e  o f  t h e  
f e d e r a l  p a r t n e r  was a d m i n i s t r a t i o n  o f  a u n i f o r m  e mp l oye r  t a x  t o  f und  t h e  p r o g r a m.  
S t a t e s  wer e  e n c o u r a g e d  by t h e  Act  t o  p a s s  l o c a l  UI l e g i s l a t i o n  w i t h  t h e  r e s e r v e d  
r i g h t  t o  s e t  q u a l i f i c a t i o n s  and s t a n d a r d s  f o r  t h e  payment  of  unemployment  compensa­
t i o n .  The Act  c o n t a i n e d  p r o v i s i o n s  f o r  e mp l o y e r s  t o  r e c e i v e  c r e d i t  a g a i n s t  t h e  
f e d e r a l  t a x  f o r  c o n t r i b u t i o n s  t o  a s t a t e  UI p l a n  and f o r  s t a t e s  t o  r e c e i v e  g r a n t s  t o  
a d m i n i s t e r  t h e i r  p r og r a m s .  The a v a i l a b i l i t y  o f  empl oye r  t a x  c r e d i t s  and  s t a t e  admin­
i s t r a t i v e  g r a n t s  were  made c o n t i n g e n t  upon s t a t e s '  c ^ p l i a n c e  w i t h  c e r t a i n  f e a t u r e s  
i n  t h e  S o c i a l  S e c u r i t y  A c t .  The s e  f e a t u r e s  were  g e n e r a l l y  f ound a c c e p t a b l e  t o  t h e  
s t a t e s  and a n a t i o n w i d e  f e d e r a l / s t a t e  UI p rogram was in  f u l l  e f f e c t  by 1937.- Over  
t h e  e n s u i n g  y e a r s ,  howe ve r ,  numerous  amendments  t o  t h e  Act  and a d d i t i o n a l  UI l e g i s l a ­
t i o n  by Co n g r e s s  ( r e q u i r i n g  c o n f o r mi n g  s t a t e  l e g i s l a t i o n )  has  l e d  t o  c o n f l i c t s  i n  
t h e  f e d e r a l / s t a t e  p a r t n e r s h i p .  The f e d e r a l  government  h a s  g e n e r a l l y  h e l d  t h e  u p p e r  
hand i n  t h e s e  c o n f l i c t s  by v i r t u e  o f  t h e  enormous  f i n a n c i a l  c l o u t  p r o v i d e d  by t he  
t a x  c r e d i t s  and a d m i n i s t r a t i v e  g r a n t s  p r o v i s i o n s  o f  t h e  So c i a l  S e c u r i t y  A c t .  T l i s  
p a p e r  w i l l  r e v i e w  t h e  h i s t o r i c a l  b e g i n n i n g s  o f  t h e  f e d e r a l  / s t a t e  UI p r og r a m,  some o f  
t h e  c o n f o r m i t y  i s s u e s  f a c i n g  t h e  s t a t e s ,  and t h e  p o s s i b i l i t y  o f  f u t u r e  c h a n g e s  i n ­
c l u d i n g  c o m p l e t e  s e p a r a t i o n  o f  t h e  f e d e r a l  and s t a t e  s y s t e m s .

P r i o r  t o  1935,  s t a t e s  had no programs  t o  p r o v i d e  a s s i s t a n c e  t o  t h e  unei iDloyed,  w : t i ­
t h e  n o t a b l e  e x c e p t i o n  o f  W i s c o n s i n ,  which l e g i s l a t e d  a c o mp r e h e n s i v e  UI law i n  1934.  
The m a j o r  o b s t a c l e  t o  e n a c t me n t  of  UI l aws a t  t h e  s t a t e  l e v e l  was d i r e c t l y  r e l a t e d  
t o  t a x e s -  S p e c i f i c a l l y ,  i t  was f e l t  t h a t  a new t a x  bu r d e n  on e mp l oye r s  would h a v e  a 
d e t r i m e n t a l  e f f e c t  on i n t e r s t a t e  c o m p e t i t i o n .  Co n g r e s s  e l i m i n a t e d  t h i s  o b s t a c l e  by 
p a s s i n g  ( a s  p a r t  of  t h e  S o c i a l  S e c u r i t y  Ac t )  T i t l e  IX,  which l e v i e d  a u n i f o r m  t a x  on 
a l l  empl oyees  i n  t h e  c o u n t r y .  T i t l e  IX a l l owe d  e mp l o y e r s  a 90 p e r c e n t  c r e d i t  a g a i n s t  
t h e  t ax  i f  t he y  c o n t r i b u t e d  t o  an a pp r o v e d  s t a t e  UI p r ogram.  The r e m a i n i n g  t e n  
p e r c e n t  o f  t h e  t a x  a s s e s s m e n t  was r e t u r n e d  t o  t h e  s t a t e s  i n  t h e  form o f  a d m i n i s t r a ­
t i v e  g r a n t s .  These  f i n a n c i a l  i n c e n t i v e s  i n  T i t l e  IX p l u s  t h e  d e e p e n i n a  c r i s i s  o f  
i h e  1 9 3 0 ' s  d e p r e s s i o n  s t r o n g l y  e n c o u r a g e d  e n a c t me n t  o f  s t a t e  UI laws ana a l l  s t a t e s  
had unemployment  i n s u r a n c e  p r ograms  in  o p e r a t i o n  by 1937.  P r o v i s i o n s  o f  T i c l e  IX 
were  removed f rom tK.i S o c i a l  S e c u r i t y  Act  and were  p l a c e d  i n  t h e  I n t e r n a l  Revenue 
Code by t h e  Fe d e r a l  Unemployment  Tax Act  o f  1939 (FUTA).



O r i g i n a l  p r o p o n e n t s  o f  t h e  S o c i a l  S e c u r i t y  Ac t  v i g o r o u s l y  d e b a t e d  t h e  t y p e  o f  UI 
p r og r a m  t o  be recommended— a w h o l l y  f e d e r a l  s y s t e m  o r  a f e d e r a l / s t a t e  p l a n .  Argu­
me n t s  f o r  a n a t i o n a l  s y s t e m  i n c l u d e d ,  among o t h e r s ,  t h a t  a n a t i o n a l  s y s t e m  woul - 
p r o v i d e  u n i f o r m  p r o t e c t i o n  f rom t h e  r i s k s  o f  unempl oyment ,  p r o t e c t  t h e  i n t e r e s t s  o f  
m u l t i - s t a t e  e mp l o y e r s  and w o r k e r s ,  p r o v i d e  f o r  a n a t i o n a l  p o o l i n g  o f  r e s e r v e s ,  and 
s t r e a m l i n e  r e p o r t i n g  r e q u i r e m e n t s  and  t h e  payment  o f  t a x e s .  Th o s e  who f a v o r e d  a 
f e d e r a l / s t a t e  p r ogram a r g u e d  t h a t  a n a t i o n a l  s y s t e m  woul d  be cumbersome t o  o p e r a t e ,  
t h a t  c e n t r a l i z a t i o n  would  t e n d  t o  p a r a l y z e  a c t i o n ,  t h a t  c o n t r o v e r s i a l  i s s u e s  would 
no t  r e c e i v e  p r o p e r  d e b a t e  and d i s c u s s i o n  by t h e  s t a t e s ,  and t h a t  a f e d e r a l / s t a t e  
s y s t e m  would a l l o w  s t a t e s  t o  t a i l o r  t h e  p r ogram t o  f i t  t h e i r  n e e d s  and woul d  a l l o w  
wi de  l a t i t u d e  f o r  e x p e r i m e n t a t i o n  by t h e  s t a t e s  and so  a i d  i n  p r o d u c i n g  a b e t t e r  
s y s t e m . 1/  The f e d e r a l / s t a t e  p l a n  was t h e  one  t h a t  f i n a l l y  e m t r g e d .

The i s s u e s  o f  c o n f o r m i t y  ha ve  e x i s t e d  s i n c e  t h e  v e r y  s t a r t  o f  t h e  unempl oyment  i n ­
s u r a n c e  p r o g r a m.  The S o c i a l  S e c u r i t y  Act  c o n t a i n e d  s e v e r a l  p r o v i s i o n s  t h a t  t h e  
s t a t e s  wer e  t o  comply w i t h .  T i t l e s  I I I  and IX o f  t h e  Act  r e q u i r e d  s t a t e  UI l aws  t o  
i n c l u d e  t h e  f o l l o w i n g  m a j o r  p r o v i s i o n s :  (1)  payment  o f  UI b e n e f i t s  s o l e l y  t h r o u g h
p u b l i c  employment  o f f i c e s  o r  o c h e r  a pp r o v e d  a g e n c i e s ,  ( 2 )  o p p o r t u n i t y  f o r  a f a i r  
h e a r i n g  on d e n i e d  c l a i m s ,  (3)  payment  o f  a l l  t a x  monies  c o l l e c t e d  t o  t h e  U . S .  T r e a s ­
u r y  (Unemployment  T r u s t  F u n d ) ,  ( 4 )  e x p e n d i t u r e  o f  a l l  money r e q u i s i t i o n e d  f rom t h e  
T r u s t  Fund f o r  UI b e n e f i t s  o n l y ,  (5)  no b e n e f i t s  t c  be p a i d  u n t i l  two y e a r s  a f t e r  
commencement  o f  t a x  c o l l e c t i o n s ,  and ( 6 )  s e v e r a l  p r o v i s i o n s  p r o t e c t i n g  c o n d i t i o n s  o f  
work a c c e p t a n c e  by c l a i m a n t s .  O t h e r  p r o v i s i o n s  r e f e r  t o  a d m i n i s t r a t i v e  and r e p o r t i n g  
r e q u i r e m e n t s .  To e n f o r c e  s t a t e  c o n f o r m i t y  t o  t h e s e  p r o v i s i o n s ,  t h e  S o c i a l  S e c u r i t y  
Ac t  a l l o w s  f o r  t h e  d e n i a l  o* a l l  e mp l o y e r  t a x  c r e d i t s  and t h e  s u s p e n s i o n  o f  s t a t e  
a d m i n i s t r a t i v e  g r a n t s .  On numerous  o c c a s i o n s  s i n c e  t h e  i n c e p t i o n  o f  unempl oyment  
i n s u r a n c e ,  Co n g r e s s  ha s  p a s s e d  amendments  t o  t h e  Act  n e c e s s i t a t i n g  c o n f o r m i n g  l e g i s ­
l a t i o n  a t  t h e  s t a t e  l e v e l .  A m a j o r  example  has  be e n  amendments  t h a t  ha ve  e x t e n s i v e l y  
i n c r e a s e d  UI c o v e r a g e  t o  such  w o r k e r  g r o u p s  as  s t a t e  and l o c a l  gove r nme n t  emp l oye es  
and e mpl oye es  o f  n o n - p r o f i t  i n s t i t u t e s .

More r e c e n t  c o n f o r m i t y  i s s u e s  have  i n c l u d e d  p e n s i o n  o f f s e t  p r o v i s i o n s  ( P . L .  9 6 - 3 6 4 )  
and p r o v i s i o n s  o f  t h e  1980 Omnibus R e c o n c i l i a t i o n  Act  ( P . L .  9 6 - 4 9 9 ) .  The p e n s i o n  
o f f s e t  p r o v i s i o n  r e q u i r e s  a r e d u c t i o n  o f  a c l a i m a n t ' s  we e k l y  b e n e f i t  by t h e  amount  
o f  any p e n s i o n  ( a t t r i b u t a b l e  t o  a b a s e  p e r i o d  e mp l o y e r )  r e c e i v e d  by t h e  c l a i m a n t ,  
The R e c o n c i l i a t i o n  Act  r e q u i r e s  c o n f o r m i n g  s t a t e  l e g i s l a t i o n  t o  deny  t h e  payment  o f  
e x t e n d e d  b e n e f i t s  f o r  v o l u n t a r y  q u i t s  and d i s c h a r g e s  f o r  m i s c o n d u c t  r e g a r d l e s s  of  
a p p l i c a b l e  s t a t e  l aw f o r  r e g u l a r  b e n e f i t s  ( i . e . ,  i f  s t a t e  l aw r e i n s t a t e s  b e n e f i t  
e n t i t l e m e n t  f o r  r e g u l a r  b e n e f i t s  a f t e r  a p e n a l t y  p e r i o d ,  t h e  e n t i t l e m e n t  would  be 
c a n c e l l e d  f o r  e x t e n d e d  b e n e f i t s ) .  F a i l u r e  t o  a c c e p t  s u i t a b l e  work ( a s  d e f i n e d  by 
f e d e r a l  l aw)  o r  f a i l u r e  t o  s e e k  work a l s o  r e s u l t s  i n  d e n i a l  ' f  j / t e n d e d  b e n e f i t s .

Even f u r t h e r  e n c r o a c h me n t  by t h e  f e d e r a l  gove r nme n t  w i l l  o c c u r  i f  r e c e n t  p r o p o s a l s  
o f  t h e  Reagan A d m i n i s t r a t i o n  a r e  a d o p t e d .  These  i n c l u d e  (1)  c h a n g e s  i n  t h e  e x t e n d e d  
b e n e f i t s  p r og ram t c  e l i m i n a t e  t h e  n a t i o n a l  t r i g g e r  and t o  r e v i s e  t h e  me t hods  o f  
c a l c u l a t i n g  s t a t e  t r i g g e r s  ( b o t h  o f  which d e t e r m i n e  when e x t e n d e d  b e n e f i t s  a r e  t o  be 
p a i d ) ;  (2)  r e q u i r e m e n t s  t h a t  unemployed w o r k e r s  who ha ve  c o l l e c t e d  13 weeks  o f  s t a t e  
UI a c c e p t  any j o b  t h a t  me e t s  minimum wage and s a f e t y  s t a n d a r d s  i f  t h e  wages  a r e  
e qua l  t o  o r  g r e a t e r  t h a n  t h e i r  UI b e n e f i t s ;  and ( 3 )  e l i m i n a t e  UI f o r  t h o s e  who l e a v e  
t h e  m i l i t a r y  v o l u n t a r i l y .

The r i s i n g  s p e c t r e  o f  f e d e r a l i s m  i n  unemployment  i n s u r a n c e  has  c a u s e d  c o n c e r n  i n

1 /  W i l l i a m  Ha be r  and Me r r i l  G. Mur r ay ,  Unemployment  I n s u r a n c e  i n  t h e  Amer i c a n  Economy,  
R i c h a r d  D. I r w i n ,  I n c .  1966.



A l a s k a  and many o t h e r  s t a t e s .  In  mos t  c o n f o r m i t y  i s s u e s ,  t h e  s t a t e s  ha ve  g r u d g i n g l y
c o m p l i e d  w i t h  f e d e r a l  ' , i s l a t i o n  b e c a u s e  t h e y  f e a r  t o  l o s e  t a x  c r e d i t s  f o r  t h e i r
e mp l o y e r s  and a d m i n i s t r a t i v e  g r a n t s  f o r  t h e i r  p r o g r a m s .  The mer e  t h r e a t  o f  s a n c t i o n s  
h a s  k e p t  s t a t e s  i n  l i r  and t h e  s a n c t i o n s  have  n e v e r  been f u l l y  a p p l i e d .  A s p e c i f i c  
i n s t a n c e  wh e r e  Al a s ka  has  run h e a d l o n g  a g a i n s t  t h e  f e d e r a l  gove r nme n t  has  b e e n  on 
t h e  i s s u e  o f  i n t e r s t a t e  b e n e f i t s .  I n  1955 and a g a i n  1960 A l a s k a  r e d u c e d  t h e  maximum 
we e k l y  b e n e f i t  amount  t o  o u l - o f - s t a t e  c l a i m a n t s  i n  o r d e r  t o  c u r t a i l  t h e  amount  o f  UI 
d o l l a r s  l e a v i n g  t h e  s t a t e . *  The s t a t e  was r e q u i r e d  t o  r e t r e a t  f rom t h i s  p o s i t i o n  i n  
1972 when C o n g r e s s  d e c i d e d  t h e  p r a c t i c e  was d i s c r i m i n a t o r y  t o  t h e  r i g h t s  o f  w o r k e r s  
t o  move f rom s t a t e  t o  s t a t e  s e e k i n g  empl oymen t .  T h i s  i n t e r s t a t e  q u e s t i o n  ha s  become
a p o i n t  o f  c o n c e r n  i n  r e c e n t  y e a r s  a s  A l a s k a  h a s  s e e n  o n e - t h i r d  o f  a l l  i t s  UI d o l l a r s
p o u r i n g  o u t  o f  t h e  s t a t e ,  a i d i n g  t h e  e c onomi e s  o f  o t h e r  s t a t e s  i n s t e a d  o f  o u r  own.  
An even  l a r g e r  p r o b l e m looms i n  t h e  f u t u r e  amid t a l k  o f  f e d e r a l  b e n e f i t  s t a n d a r d s  
r e q u i r i n g  a maximum b e n e f i t  e qua l  t o  2 / 3  o f  a s t a t e ' s  a v e r a g e  we e k l y  wages .  A l a s k a  
t r a d i t i o n a l l y  pays  more b e n e f i t s  p e r  d o l l a r  o f  t o t a l  wages  t h a n  any  o t h e r  s t a t e .  
T h i s  s t a n d a r d  would  p u t  e mp l o y e r  c o s t s  t h r o u g h  t h e  c e i l i n g  and c o u l d  p o s s i b l y  d r a i n  
t h e  s t a t e ' s  t r u s t  f u n d .

P o t e n t i a l  s o l u t i o n s  t o  t h e  p a r t n e r s h i p  p r o b l e m a r e  v a r i e d  and c ompl e x .  Many p e o p l e  
o v e r  t h e  y e a r s  ha ve  a d v o c a t e d  c o m p l e t e  f e d e r a l i z a t i o n  o f  unemployment  i n s u r a n c e .  
Most  s t a t e s ,  h o w e v e r ,  t a k e  a dim vi ew o f  t h i s  t y p e  o f  e n c r o a c h me n t  on t h e i r  r i g h t s .  
A n o t h e r  c o u r s e  would  be t o  m a i n t a i n  t h e  p r e s e n t  s y s t e m  w i t h  some s o r t  o f  s y s t e m a t i c  
c o u r t  r e v i e w  o f  c o n f o r m i t y  s a n c t i o n s . 2 /  The mos t  e x t r e m e  s o l u t i o n  woul d  be f o r  a 
s t a t e  t o  p e r m a n e n t l y  r e f u s e  t o  comply w i t h  f e d e r a l  l e g i s l a t i o n .

The r e m a i n d e r  o f  t h i s  p a p e r  d i s c u s s e s  r a m i f i c a t i o n s  i f  A l a s k a  c h o o s e s  t o  remove 
i t s e l f  f rom t h e  f e d e r a l / s t a t e  s y s t e m .  The m o s t  d i r e c t  e f f e c t  woul d  be m o n e t a r y .  
Shown be l ow a r e  c o s t  e s t i m a t e s  f o r  A l a s k a ' s  UI pr ogram i n  1982 c ompa r i ng  an o u t  o f  
c o n f o r m i t y  s i t u a t i o n  w i t h  a c o n f o r m i n g  o n e .

E s t i m a t e  C o s t s  f o r  1982

In C o n f o r m i t y Out  o f  C o n f o r mi t y

S t a t e  Taxes $ 6 3 . 6  mi l  l i o n $6 3 . 6  mil  l i o n

FUTA Taxes 7 . 0  m i l l i o n  , 3 4 . 0  m i l l i o

UI A d m i n i s t r a t i o n F e d e r a l  G r a n t s  
(From F TA Ta xe s )

11 .5  m i l l i o n

ES A d m i n i s t r a t i o n F e d e r a l  G r a n t s  
(From FUTA Tuxes )

7 . 9  m i l l i o n

E x t e n d e d  B e n e f i t s  
(50% F e d e r a l )

F e d e r a l  Re i mbur s e me n t s  
(From FUTA Ta x e s )

4 . 5  mil  l i o n

TOTAL $ / 0 . 6  m i l l i o n $1 2 1 . 5  mi 11 ion

*Ch. 5 ,  ESLA 1955 and Ch.  60 ,  SLA 1960.  

2 /  I b i d .



The c o m p a r i s o n  shows t h a t  o p e r a t i n g  t h e  c u r r e n t  p r ogr a m w h i l e  f a i l i n g  t o  c onf o r m t o  
f e d e r a l  r e q u i r e m e n t s  would r e s u l t  i n  a d d i t i o n a l  c o s t s  o f  $ 5 0 . 9  m i l l i o n .  Most  o f  t h e  
c o s t  ($27 m i l l i o n )  would  be l e v i e d  on e mp l o y e r s  as  a r e s u l t  o f  l o s t  FUTA t a x  c r e d i t s .  
Empl oye r s  m i g h t  a l s o  be e x p e c t e d  t o  pay  a d m i n i s t r a t i v e  c o s t s  as  w e l l  a s  f u n d i n g  f u l l  
b e n e f i t  o u t l a y s .  I f  t h a t  w e r e  t h e  c a s e ,  e m p l o y e r  c o s t s  would  i n c r e a s e  by a p p r o x i ­
m a t e l y  s e v e n t y  p e r c e n t .  T h i s  b u r d e n  c o u l d  be r e d u c e d  i f  empl oyee  c o n t r i b u t i o n s  were  
i n c r e a s e d  a n d / o r  t h e  s t a t e  a b s o r b e d  a d m i n i s t r a t i v e  c o s t s .

One m a j o r  q u e s t i o n  o f  t h e  c o n f o r m i t y  i s s u e  c o n c e r n s  f e d e r a l  r e s p o n s i b i l i t y  i f  e mpl oy­
e r s  o p t  t o  pay t h e  f u l l  FUTA t a x .  The s y s t e m  was d e s i g n e d  t o  pay b e n e f i t s  equa l  t o  
2 . 7  p e r c e n t  o f  t a x a b l e  w a g e s .  Of  t h e  t h r e e  p e r c e n t  FUTA t a x ,  t h i s  2 . 7  p e r r e n t  was 
t o  be d r o p p e d  i f  e mp l oy e r s  c o n t r i b u t e d  t o  t h e  b e n e f i t  f und  o f  an a pp r o v e d  s t a t e  
p r og r a m.  The i m p l i c a t i o n  i s  c l e a r l y  t h a t  t h e  2 . 7  p e r c e n t  was t o  be u s e d  f o r  p a y i n g  
b e n e f i t s .  F u r t h e r ,  i f  e mp l o y e r s  o p t  t o  pay t h e  f u l l  FUTA t a x ,  t h e  i m p l i c a t i o n  i s  
t h a t  no s t a t e  t a x e s  would  be n e c e s s a r y  b e c a u s e  t h e  f e d e r a l  p a r t n e r  s h o u l d  be r e s p o n ­
s i b l e  f o r  b e n e f i t s .

The s y s t e m  was n o t - - a t  l e a s t ,  s h o u l d  not  have  b e e n — d e s i g n e d  t o  c o e r c e  s t a t e s  i n t o  
s e t t i n g  up t h e i r  own unemployment  i n s u r a n c e  p r o g r a m s .  S i n c e  c o s t s  would be t h r e e  
p e r c e n t  o f  t a x a b l e  wages  u n d e r  a s t a t e  o r  f e d e r a l  s y s t e m ,  s t a t e s  would o b v i o u s l y  
f i n d  i t  a t t r a c t i v e  t o  d e s i g n  s y s t e m s  t o  f i t  t h e i r  own s o c i a l  and e conomi c  c o n d i t i o n s  
r a t h e r  t h a n  a c c e p t  s t a n d a r d s  d e t e i m i n e d  i n  W a s h i n g t o n .  T h i s  " l o g i c a l  i n t e r p r e t a t i o n "  
doe s  n o t  c o i n c i d e  w i t h  t h e  " l e g a l  i n t e r p r e t a t i o n . "  A c c o r d i n g  t o  an u n o f f i c i a l  o p i n i o n  
o f  t h e  S o l i c i t o r  G e n e r a l ,  t h e  f e d e r a l  gove r nme n t  has  no power  t o  imp! iment  an unem­
p l oyme n t  i n s u r a n c e  p r og r a m i n  any s t a t e .  I n  o t h e r  w o r d s ,  t h e  s y s t e m  was d e s i g n e d  t o  
f o r c e  s t a t e s  t o  i mp l eme n t  unemployment  i n s u r a n c e  p r ogr a ms  v i a  making them Day f o r  
one  w h e t h e r  t h e y  ha ve  one  o r  n o t .

F a i l u r e  t o  m a i n t a i n  an a pp r o v e d  p r og r a m woul d  r e s u l t  i n  t h e  2 . 7  p e r c e n t  " c r e d i t "  
f l o w i n g  i n t o  t h e  f e d e r a l  a d m i n i s t r a t i v e  a c c o u n t  r a t h e r  t h a n  a b e n e f i t  a c c o u n t ,  w i t h  
t h e  s t a t e  r e c e i v i n g  no f u n r s  i n  r e t u r n .  No s t a t e  has  i n f o r me d  t h e  f e d e r a l  p a r t n e r  
t h a t  i t  i n t e n d s  t o  d r o p  i t s  own p r og r a m i n  f a v o r  o f  f e d e r  l i z a t i o n  and so t h e  p o s i t i o n  
r e ma i n s  u n c h a l l e n g e d .  I t  i s  c o n c e i v a b l e  t h a t  t h e  " ba c k  d o o r "  f e d e r a l i z a t i o n  now i n  
p r o g r e s s  w i l l  change  t h i s  s i t u a t i o n  i n  t h e  f u t u r e .  The i s s u e  i s  n o t  a s i m p l e  one 
and r a i s e s  a h o s t  o f  q u e s t i o n s  a b o u t  t h e  f e d e r a l  / s t a t e  r e l a t i o n s h i p .  Some a l t e r n a ­
t i v e  r e l a t i o n s h i p s  t h a t  m i g h t  be c o n s i d e r e d  f o r  t h e  o p e r a t i o n  o f  an unemployment  
i n s u r a n c e  p r ogr a m i n  A l a s k a  a r e  d i s c u s s e d  be l ow.

The d i s c u s s i o n  c e n t e r s  on e s t i m a t e s  o f  t h e  a v e r a g e  e mp l o y e r  r ^ t  p e r  w o r k e r  ( w i t h  
annual  e a r n i n g s  a t  o r  above  t h e  t a x a b l e  wage b a s e  o f  $13,. '  ft and i n c l u d e s  t h e  
c u r r e n t  s y s t e m  f o r  c o m p a r i s o n  p u r p o s e s .



CURRENT SYSTEM

FUTA Tax = $ 42
(0.7% o f  f i r s t  $ 6 , 0 0 0 ) t

S t a t e  Tax = 439
(3.3% o f  f i r s t  $ 1 3 , 3 0 0 ) ____________

TOTAL TAX = $481

One ( u n t e s t e d )  a l t e r n a t i v e  i s  t o  d r o p  t h e  s t a t e  s y s t e m  i n  f a v o r  o f  a f e d e r a l  p r o ­
gram f u n d e d  f rom t h e  maximum FUTA t a x .  Employe r s  would t h e n  pay t h e  f u l l  FUTA t a x  
o f  $204 p e r  empl oyee  and a l l  p r og r a m p r o v i s i o n s  would  be d e t e r m i n e d  i n  Wa s h i n g t o n .

FEDERAL SYSTEM

FUTA Tax = $204
(3.4% of  f i r s t  $ 6 , 0 0 0 ) t

TOTAL TAX = $204

■h s econd  a l t e r n a t i v e  woul d  s u p p l e m e n t  a f e d e r a l  s y s t e m  w i t h  a s e p a r a t e  s t a t e  s y s t e m .  
C o s t s  would be d e p e n d e n t  on t h e  l e v e l  o f  b e n e f i t s  t h e  s t a t e  w i s h e s  t o  p r o v i d e .  The 
s t a t e  s y s t e m  would a l s o  r e q u i r e  a d m i n i s t r a t i v e  f u n d s  o f  a p p r o x i m a t e l y  $19 m i l l i o n .

An i n d e p e n d e n t  s t a t e  p r ogram i s  a t h i r d  a l t e r n a t i v e .  The c o s t  f i g u r e s  be low assume 
t h a t  t h e  f u l l  FUTA t a x  i s  p a i d  and t h a t  t h e  s t a t e  r e c e i v e s  no f u n d s  i n  r e t u r n .  
O b v i o u s l y  t h e  combined c o s t  o f  r u n n i n g  a s t a t e  s y s t e m  and p a y i n g  p e n a l t y  FUTA t a x e s  
c o u l d  e x c e e d  t h e  c a p a b i l i t i e s  o f  many e mp l o y e r s  to. p a y .  Seme form o f  s t a t e  
a s s i s t a n c e  may be n e c e s s a r y  ( e s p e c i a l l y  i n  l i g h t  o f  e x p e c t e d  i n c r e a s e s  i n  t h e  
t a x a b l e  wage b a s e  f o r  FUTA whi ch  w i l l  p r o b a b l v  become e f f e c t i v e  i n  1983 o r  1 9 8 4 ) .  
The mos t  p l a u s i b l e  f o rms  o f  s t a t e  r e s i s t a n c e  a r e  a s s u m p t i o n  o f  t h e  l i a b i l i t y  f o r  
FUTA t a x e s ,  a n d / o r  a d m i n i s t r a t i v e  c o s t :  and s t a t e  s u p p o r t  o f  b e n e f i t s  t h r o u g h  
a p p r o p r i a t i o n s  t o  t h e  UI T r u s t  Fund.

INDEPENDENT STATE SYSTEM

S t a t e  Tax = $439
(3.3% o f  f i r s t  $ 1 3 , 3 0 0 )
FUTA Tax $204
(3.4% o f  f i r s t  $ 6 , 0 0 0 )
A d m i n i s t r a t i v e  Co s t s $120

TOTAL TAX $703

T h e r e  a r e  a number  o f  a r e a s  where  Al a s ka  c o u l d  e f f e c t  some c o s t  s a v i n g s  i f  t h e  
s t a t e  w e r e  r u n n i n g  an i n d e p e n d e n t  UI p r ogram.  Some c o s t  s a v i n g  a r e a s  and 
a p p r o x i m a t e  d o l l a r  amount s  a r e  l i s t e d  b e W :

iThe FUTA t a x  i s  s e t  a t  3 . 0  p e r c e n t  o f  t h e  f i r s t  $ 6 , 0 0 0  o f  each  e mpl oyees  wages .
The r a t e  was t e m p o r a r i l y  i n c r e a s e d  t o  3.4% t o  r e d u c e  t h e  n a t i o n a l  d e b t  i n  t h e  FUTA
a c c o u n t .  I f  a s t a t e ' s  UI l aw i s  i n  c o n f o r m i t y  w i t h  f e d e r a l  l aw,  t h e n  e mp l oye r s
r e c e i v e  a 90 p e r c e n t  c r e d i t  on t h e i r  FUTA t a x e s  and pay in  e f f e c t  0 . 7  p e r c e n t  (10%
of  3.0% * 0 . 3  + 0. .4 added t a x  -  0 . 7 % ) .



D i s c u s s i o n  o f  o p t i n g  o u t  i s  o f t e n  t h e  r e s u l t  o f  f r u s t r a t i o n  w i t h  t h e  e x p a n d i n g  r o l e  
o f  t h e  f e d e r a l  p a r t n e r  and o f  a r e a l i z a t i o n  t h a t  t h i s  e x p a n s i o n  c a n n o t  be s u c c e s s ­
f u l l y  c o u n t e r e d  by p i ec e me a l  r e s i s t a n c e  t o  i n d i v i d u a l  i n t r u s i o n s  on s t a t e  p r e r o g a ­
t i v e s .

B e f o r e  t a k i n g  a r a d i c a l  s t e p ,  a l t e r n a t i v e s  s h o u l d  be c o . j i d e r e d .  The l e v e l  o f  i n t e r ­
f e r e n c e  by t h e  f e d e r a l  p a r t n e r  ha s  i n c r e a s e d  s u b s t a n t i a l l y  s i n c e  t h e  unemployment  
i n s u r a n c e  t r u s t  f u n d s  were  p l a c e d  i n  t h e  f e d e r a l  u n i f i e d  b u d g e t  i n  1969 .  In  a t t e m p t s  
t o  r e d u c e  b u d g e t  d e f i c i t s ,  C o n g r e s s  has  e n a c t e d  s e v e r a l  c h a n g e s  t o  t h e  UI s y s t e m .  
A l t h o u g h  t h e  c ha n g e s  may have  be e n  p r op o s e d  p r i m a r i l y  f o r  t h e i r  b u d g e t a r y  e f f e c t ,  
t h e y  have  had  p r o f o u n d  i mpa c t  on t h e  pr ogram and on t h e  n a t u r e  o f  t h e  f e d e r a l / s t a t e  
c o o p e r a t i v e  a r r a n g e m e n t .  The key t o  a r e t u r n  t o  t r u e  p a r t n e r s h i p  may l i e  i n  removal  
o f  s t a t e  t r u s t  f u n d s  f rom t h e  f e d e r a l  u n i f i e d  b u d g e t .  A l l e v i a t i n g  b u d g e t a r y  p r e s s u r e  
may a c c o m p l i s h  many o f  t h e  d e s i r a b l e  g o a l s  o f  o p t i n g  o u t  w i t h o u t  some o f  t h e  n e g a t i v e  
a s p e c t s .  Tha t  i s ,  removal  o f  t h e  t r u s t  f u n d s  f rom t h e  b u d g e t  c o u l d  r e v e r s e  t h e  
t e n d e n c y  t o wa r d  f e d e r a l  i n t e r v e n t i o n  and would n o t  c a r r y  t h e  p o t e n t i a l  t o  d e s t r o y  
t h e  e x i s t i n g  f e d e r a l / s t a t e  p a r t n e r s h i p .

- 7 -



B r i e f i n g  P a p e r :  CSSB50
Con f o r mi t y  Amendments t o  Unemployment  I n s u r a n c e  Law (AS 2 3 . 2 0 )

Apr i l  2 8 ,  1981

R e p l a c i n g  c u r r e n t ^ a w  w i t h  a b e n e f i t  s c h e d u l e  th-. . pays  no e x t e nde d  b e n e f i t s  bu t  pays  32 
weeks o f  r e g u l a r  b e n e f i t s  i s  e x p e c t e d  t o  c o s t  abou t  $16 m i l l i o n  in  1982.  C l a i m a n t s  would 
r e c e i v e  a p p r o x i m a t e l y  $6 m i l l i o n  o f  t h i s  a d d i t i o n a l  c o s t .  The c o s t  a n a l y s i s  i s  e a s i e r  
u n d e r s t o o d  i f  b r oken  i n t o  t h r e e  p a r t s .  These  a r e  e x p l a i n e d  i n  t h e  f o l l o w i n g  d i s c u s s i o n  
and summar i zed i n  t h e  t a b l e  be low.

E l i m i n a t i n g  v a r i a b l e  d u r a t i o n  and a d o p t i n g  a f i x e d  26 week d».> ; t i o n  would g i v e  an a d d i t i o n a l  
$12.1 m i l l i o n  t o  c l a i m a n t s .  N a t u r a l l y ,  e mp l oye r s  must  pay t h i s  c o s t ,  b u t  a d d i t i o n a l  
c o s t s  would be i n c u r r e d  when some c l a i m a n t s  s h i f t  f rom e x t e n d e d  b e n e f i t s  ( f o r  which t h e  
s t a t e  and f e d s  pays equa l  s h a r e s )  t o  r e g u l a r  weeks ( f o r  which t h e  s t a t e  pays  t h e  f u l l  
a moun t ) .  T h i s  c o s t  would be a p p r o x i m a t e l y  $2 . 7  m i l l i o n  i n  1982 and b r i n g s  empl oye r  c o s t s  t o  
$ 1 4 . 8  m i l l i o n .

In going f rom a 26 week program ( s t i l l  p a y i ng  EB) t o  t h e  32 week p r o p o s a l  w i t h  no EB, 
b e n e f i t  amounts  would be u n a f f e c t e d  b u t  c o n t r i b u t i o n s  would have  t o  be i n c r e a s e d  t o  c o v e r  
t h e  f e d e r a l  s h a r e  of  weeks 27 t h r o u g h  32 .  T h i s  amounts  t o  h a ' * o f  t h e  $ 8 . 2  m i l l i o n  p a y a b l e  
t o  t h a t  g r oup ,  o r  $4.1 m i l l i o n .  E l i m i n a t i o n  o f  weeks 33 t h r o u g h  39 would s a ve  t h e  t r u s t  
fund $3 m i l l i o n ,  b u t  c l a i m a n t s  would l o s e  $6 m i l l i o n  of  combined s t a t e  and f e d e r a l  f u n d s .

E f f e c t  o f  R e p l a c i n g  C u r r e n t  Law wi t h  a Program * _
Pay i ng  32 We^ks o f  R e g u l a r  B e n e f i t s  and No EB 

( E s t i m a t e s  f o r  1982)

E l i m i n a t i o n  o f  v a r i a b l e  d u r a t i o n  
Fe de r a l  s h a r e  of  weeks 27-32 
Nonpayment  of  weeks 33 - 3?

Employer
C o s t / ( S a v i n g s )

$14 . 3  mi 11 ion 
4 . 1

J M l _____________

Cl a i man t
G a i n / ( l o s s )

$12 .1  m i l l i o n  
0

J M ) ____________

TOTAL $16.9  m i l l i o n $ 6 . 1  mil  l i o n

In c o n s i d e r i n g  t h i s  p r o p o s a l ,  s e v e r a l  o t h e r  p o i n t s  s h o u l d  be d i s c u s s e d .  Some of  t h e s e  a r e
l i s t e d  be low.

1.  The work s e a r c h  and a c c e p t a n c e  r e q u i r e m e n t s  in CSSB50 a r e  f e d e r a l  c o n f o r m i t y  i s s u e s .  
A l a s ka  w i l l  be ou t  o f  c o n f o r m i t y  i f  we f a i l  t o  pa s s  a l l  o f  CSSB60, even i f  Al as ka  
a d o p t s  a 32 week program and does  not  pay e x t e n d e d  b e n e f i t s .  Whether  we a r e  ou t  of  
c o n f o r m i t y  by a l i t t l e  o r  a l o t  makes no d i f f e r e n c e  - -  t he  p e n a l t y  i s  t h e  same.  The 
i mpact  of  f a i l u r e  to conform i s  m a s s i v e  and was communicated i n  t he  l a t e s t  " I s s u e s  
and Commentary" .

2 .  The r e  a r e  t h r e e  v a r i a b l e s  which a f f e c t  b e n e f i t  o u t l a y s  i n  t h e  unemployment  i n s u r a n c e  
program - -  b e n e f i t  amount ,  d u r a t i o n  o f  b e n e f i t s ,  and e l i g i b l i 1i t y .  These  v a r i a b l e s  were 
b a l a n c e d  i n  t h e  law a d o p t e d  l a s t  y e a r  and a l t e r i n g  on l y  one  o f  t h e  t h r e e  w i l l  t h row t h e  
s ys t em ou t  o f  b a l a n c e .

3 .  I n t e r s t a t e  b e n e f i t s  would be p a y a b l e  f o r  32 weeks r a t h e r  t h a n  t h e  21 week a v e r a g e  
p a y a b l e  ( un d e r  t h e  r e v i s i o n s  i n c l u d e d  i n  CSSB50) t o  c l a i m a n t s  i n  s t a t e s  no t  t r i g g e r e d  
on to  t h e  ex t e nde d  b e n e f i t s  p r ogram.  T h i s  f a c t o r  i s  not  i n c l u d e d  i n  t h e  e s t i m a t e s
a bove ,  and would add a b o u t  $1 m i l l i o n  t o  c o s t s .

4 .  The 32 week p r oposa l  would r ed u c e  p o t e n t i a l  d u r a t i o n  f o r  t h e  42 p e r c e n t  o f  c l a i m a n t s
who p r e s e n t l y  q u a l i f y  f o r  more t h a n  32 weeks .

5 .  With d u r a t i o n  f i x e d  a t  32 weeks and no EB, p e o p l e  w i t h  s t r o n g  a t t a c h m e n t  to t h e
l a b o r  f o r c e  would g e t  7 weeks l e s s  e n t i t l e m e n t  t h a n  t oday  wh i l e  c l a i m a n t s  w i t h  ve r y  
weak a t t a c h m e n t  would g e t  8 weeks l o n g e r  d u r a t i o n  t h a n  t o d a y .  Some c l a i m a n t s  
c o u l d  be e n t i t l e d  t o  more t ha n  t h e y  e a r n e d :  e . g .  c l a i m a n t s  wi t h  e a r n i n g  o f  $1 , 000
would be e n t i t l e d  t o  ($34 x 32 =)  $ 1 , 08 8  i n s t e a d  of  $816 ($34 x 24)  a s  t o d a y .

6 .  Coupled w i t h  t h e  c u r r e n t  b e n e f i t  s c h e d u l e ,  f i x e d  d u r a t i o n  p r o v i d e s  a d i s i n c e n t i v e
t o  work,  p a r t i c u l a r l y  f o r  c l a i m a n t s  w i t h  weak a t t a c h m e n t  t o  t he  l a b o r  f o r c e .  T h i s  
i n c r e a s e s  t h e  p o t e n t i a l  f o r  abus e  and c a u s e s  a d d i t i o n a l  c o s t s  which a r e  h a r d  t o  mea s u r e  
and have  been o m i t t e d  f rom t h e  e s t i m a t e s .



Official Business

S'Sfyfp* ’ A'Alaska State Legislature
Senate

Judiciary Committee
Pouch V 

State Capitol 
Jur.„’iu, Alaska 99811

April 20, 1981

Mr. John Quinn 
Naval Security Group 
Adak, Alaska 99695

Dear John:

Thank you for your comments on CSS1» 50.

The bill was not referred to the Judiciary Committee before 
it passed the Senate. The bill is n o w  in the House Labor 
and Commerce Committee, chaired by Representative Hurlbert. 
I have taken the liberty of forwarding a copy of your re- 
markes to him for his information.

I appreciate your thoughts on the matter.

Sincerely,

Senator Patrick M. Rodey 
Chairman

cc: Representative Hurlbert, Chairman
House Labor & Commerce Committee
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Bill N o .  Senate Joint Resolution No. D a t e  April 20,
1 i l le  Relatino to exclusion of state ContdCt^uriy Knight

unemployment insurance trust 155-2700
funds from the federal unified 
hudqet.

      ---------------------

f

Funds used for unemployment comrxensation are generated by payroll taxes 
enacted by State Lenislatures. These funds can he used only to pay 
unemployment compensation in the state in which they were collected 
and are held in trust by the federal government and drawn as needed to 
l>3y benefits. Since 1950, these funds have been included in the unified 
budget. The "bottom line" impact of inclusion of state trust funds in 
the unified budget is that all unemployment compensation--including 
he nefits pai d com pie tely from dedicated s tate _funds- -a p pe a r as fe de ra 1 
outlays. This makes unemployment" insurance programs the target for 
bud get-ha la nci nq proposals such as taxation of benefits, pension off­
sets, removal of extended benefit claimants ‘row the computation of 
unemplnyment rates, and other cost-cutting proposals like those included 
in the Omnibus' Reconci 1 i ation Act of December 5, Id SO.

In addition to those set. out in the Resolution itself, there are a num’er 
of other reasons unemployment compensation trust funds should not be 
i nc 1 tided in the uni fi ed hud g? t , as fol 1 ows:

1. The majority of the federal payroll tax is not collected from 
employers, but is credited if employers participate in an approved 
state program and are subject to contribution rates set by the 
state.

2. The operations of the U.S. Treasury do not require that the accounts 
be included in the unified hud get-. The Treasury currently handles 
accounts for several "off-budget" agencies.

T. Rasic program decisions--level and duration of benefits, contribution 
median.sms, eligibility, and many administrative functions--are almost 
entirely in the ha mis of state legislators.

Policy calling for removal of funds has been adopted by the National 
Governors1 Association, the Interstate Conference of Fmployrent Security 
Agencies, the Federal Advisory Council on Unemployment Insurance, and 
the National Commission on Unemployrunt Compensation. These policy 
positions were adopted recently and the issue is not yet well-known in 
Congress. One way to speed consideration of this important issue is 
to ensure that states' Congressional delegations recognize the impact 
of inclusion of state unemployment trust funds in the unified budqet 
and are aware of the states' strong desire to remove the funds from the 
budget. The proposed resolution could Ik; used to convoy Alaska's 
sentiment on this issue to rational policy-makers.

Position: The Department of Labor supports the proposed resolution and
recomncnds immediate approval.

P O S I T I O N  PAPS£K/Deoartment of Labor



COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 50 
SECTION BY SECTION ANALYSIS

S e c t i o n  1: AS 2 3 . 2 0 . 3 6 2

T h i s  s e c t i o n  r e p e a l s  and r e - e n a c t s  AS 2 3 . 2 0 . 3 6 2  w i t h  t h e  f o l l o w i n g  c h a n g e s :

1) The p e n s i o n  d e d u c t i o n  p r o v i s i o n  r e q u i r e d  by Sec  3 3 0 4 ( a ) ( 1 5 ) ,  FUTA, i s  
amended t o  c on f o r m w i t h  P u b l i c  Law 96- 364 .  Under  t h i s  amendment ,  a 
p e n s i o n  woul d  be d e d u c t i b l e  f rom b e n e f i t s  o t h e r w i s e  due on l y  i f  t h e  
p e n s i o n  i s  p r o v i d e d  u n d e r  a p l a n  m a i n t a i n e d  o r  c o n t r i b u t e d  t o  by a b a s e  
p e r i o d  e m p l o y e r ,  and t h e  c l a i m a n t ' s  s e r v i c e  i n  h i s  b a s e  p e r i o d  i n c r e a s e d  
t h e  amount  o f ,  o r  a f f e c t e d  h i s  e l i g i b i l i t y  f o r ,  t h e  p e n s i o n  o r  o t h e r  
r e t i r e m e n t  pa y .  In a d d i t i o n ,  t h a t  p o r t i o n  o f  t h e  p e n s i o n  a t t r i b u t a b l e  t o  
t h e  c l a i m a n t ' s  own c o n t r i b u t i o n s  w i l l  n o t  be d e d u c t e d  f rom h i s  b e n e f i t  
amount .  P u b l i c  Law 9 6 - 364  d e e s  n o t  r e q u i r e  t h e s e  c h a n g e s  t o  s t a t e  pe n ­
s i o n  d e d u c t i o n  p r o v i s i o n s ;  r a t h e r ,  i t  a l l o w s  t he  s t a t e  t h i s  o p t i o n  o f  
l i b e r a l i z i n g  t h e  r e q u i r e d  p r o v i s i o n s .  However ,  t h e  c ha nges  a r e  e q u i t a b l e  
and wou l d  b e n e f i t  A l a s k a n  w o r k e r s .  For  e xa mp l e ,  t h e  p r e v i o u s  p r o v i s i o n  
r e q u i r e d  a 100% d e d u c t i o n  eve n  i f  p a r t  o r  a l l  o f  t h e  p e n s i o n  was b a s ed  on 
e mp l oye e  c o n t r i b u t i o n s .  T h i s ,  i n  e f f e c t ,  p e n a l i z e d  i n d i v i d u a l s  f o r  
s a v i n g  some o f  t h e i r  wages  by d e d u c t i n g  amount s  wh i c h  had a c t u a l l y  been  
e a r n e d  l o n g  b e f o r e  t h e  unempl oyment  i n s u r a n c e  c l a i m  was f i l e d .

2)  The p r o p o s e d  amendment  a l s o  d i s t i n g u i s h e s  b e t w e e r  p e n s i o n  payment s  and 
paymen t s  r e c e i v e d  f o r  d i s m i s s a l  p a y ,  a c c r u e d  v a c a t i o n  and s i c k  l e a v e ,  o r  
h o l i d a y s .  The p r e v i o u s  p r o v i s i o n  had t h e  e f f e c t  o f  p r o h i b i t i n g  d e d u c ­
t i o n s  f o r  d i s m i s s a l  p a y ,  v a c a t i o n  pa y ,  o r  h o l i d a y  pay u n l e s s  t h e  week 
beoaj i  i n  a p e r i o d  r o r  wh i c h  s uc h  payment  was made.  The p r o p o s e d  amend 
m e n t " p r o v i d e s  s i r . p l y  t h a t  any  s uc h  payment  a t t r i b u t a b l e  t o  a week w i l l  be 
d e d u c t e d  f rom b e n e f i t s  p a y a b l e  Tor  t h a t  week.  S i c k  l e a v e  has  been  added  
t o  t h e  l i s t  o f  d e d u c t i b l e  p a y m e n t s .  The r a t i o n a l e  Tor  d e d u c t i n g  v a c a t i o n  
p a y ,  h o l i d a y s ,  e t c . ,  a p p l i e s  t o  s i c k  l e a v e  as  w e l l .

S e c t i o n  2:  AS 2 3 . 2 0 . 3 7 5 ( b )

T h i s  s e c t i o n  r e p e a l s  and r e - e n a c t s  AS 2 3 . 2 0 . 3 7 5 ( b )  t o  r e q u i r e  a w a i t i n g  week 
on a l l  c l a i m s .  The c u r r e n t  p r o v i s i o n  wa i ve s  t he  w a i t i n g  week r e q u i r e m e n t  on 
t r a n s i t i o n a l  c l a i m s .  However ,  P u b l i c  Law 96 - 499  now r e q u i r e s  t h a t  any s t a t e  
wh i c h  p r o v i d e s  f o r  payment  " ( a t  any  t i m e  o r  u n d e r  any c i r c u m s t a n c e s )  o f  r e g u ­
l a r  c o m p e n s a t i o n  t o  an i n d i v i d u a l  f o r  h i s  f i r s t  week o f  o t h e r w i s e  c o mp e n s a b l e  
empl oyment "  w i l l  n o t  be r e i m b u r s e d  f o r  t h e  f e d e r a l  s h a r e  o f  t h e  f i r s t  week o f  
e x t e n d e d  b e n e f i t s  p a i d  i n  t h e  s t a t e .  Tn i s  r e q u i r e m e n t  i s  n o t  a s t a n d a r d  f o r  
c e r t i f i c a t i o n  o f  s t a t e  l aw s .  The r e q u i r e m e n t  mus t  be m e t ,  h o we v e r ,  i f  t h e  
s t a t e  i s  to r e c e i v e  t h e  50% r e i m b u r s e m e n t  o f  t h e  f e d e r a l  s h a r e  o f  t he  f i r s t  
week o f  e x t ° n d e d  b e n e f i t s .  T h i s  amendment  conf o r ms  t o  P u b l i c  Law 9 6 - 499 .

S e c t i o n  3: AS 2 3 . 2 0 . 3 9 0 ( b )

T h i s  s e c t i o n  makes b o t h  "good f a i t h "  and " h a r d s h i p "  a r e q u i r e m e n t  f o r  w a i v e r
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o f  o v e r p a y m e n t s .  The c u r r e n t  p r o v i s i o n  a l l o w s  an i n d i v i d u a l  who ha s  n o t  a c t e d  
i n  good f a i t h  t o  n e v e r t h e l e s s  be a b s o l v e d  f rom l i a b i l i t y  f o r  r epa ymen t  i f  he 
c a n  show t h a t  g r e a t  h a r d s h i p  would r e s u l t  f rom c h a r g i n g  him w i t h  r e p a y m e n t .

S e c t i o n  4:  AS 2 3 . 2 0 . 4 0 6

Thi s  s e c t i o n  amends AS 2 3 . 2 0 . 4 0 6  by a d d i n g  new e l i g i b i  r e q u i r e m e n t s  f o r  
r e c e i p t  o f  e x t e n d e d  b e n e f i t s .  These  r e q u i r e m e n t s  a r e  " o r m i t y  s t a n d a r d s  
e s t a b l i s h e d  ! y  P u b l i c  Law S6- 499  and  mus t  be i n c l u d e d  in  ^ s t a t e ' s  l aw f o r  
weeks  b e g i n n i n g  a f t e r  March 31 ,  1931,  i n  o r d e r  f o r  t h e  l a w  t o  ba c e r t i f i e d  by 
t h e  S e c r e t a r y  o f  Labor  on O c t o b e r  31,  1^81,  and t h e r e a f t e r .

The amendment s  r e q u i r e  t h e  f o l l o w i n g :

1) De n i a l  o f  e x t e n d e d  b e n e f i t s  t o  an i n d i v i d u a l  who has  been d i s q u a l i f i e d  
f o r  r e g u l a r  UI b e n e f i t s  f o r  v o l u n t a r y  q u i t ,  d i s c h a r g e  f o r  m i s c o n d u c t ,  o r  
j o b  r e f u s a l ,  u n l e s s  t h e  d i s q u a l i f i c a t i o n  was t e r m i n a t e d  by s u b s e q u e n t  
empl oyment .

2)  De n i a l  o f  e x t e n d e d  b e n e f i t s  t o  an  i n d i v i d u a l  who doe s  n o t  a c t i v e l y  s e e k ,  
a p p l y  f o r ,  o r  a c c e p t  s u i t a b 1e work when r e f e r r e d  t o  s uc h  work.  S u i t a b l e  
work i s  s p e c i f i c a l l y  d e f i n e d  in  t h e  p r o v i s i o n s .  The d i s q u a l i f i c a t i o n  can  
be t e r m i n a t e d  o n l y  t y  new empl oyment  o f  a t  l e a s t  f o u r  weeks and e a r n i n g s  
o f  f o u r  t i m e s  t h e  we e k l y  b e n e f i t  amount .

S e c t i o n  5:  AS 2 3 . 2 0 . 4 0 8

T h i s  s e c t i o n  amends  AS 2 3 . 2 0 . 4 0 8  t o  s p e c i f y  t h a t  o n l y  t h e  f i r s t  two weeks o f  
e x t e n d e d  b e n e f i t s  a r e  p a y a b l e  t o  an  i n d i v i d u a l  who f i l e s  on an i n t e r s t a t e  
b a s i s  f rom a s t a t e  i n  wh i c h  an  e x t e n d e d  b e n e f i t  p e r i o d  i s  n o t  in e f f e c t .  Th i s  
c ha nge  i s  r e q u i r e d ,  f o r  c e r t i f i c a t i o n  o f  a l l  s t a t e  l a w s ,  by P u b l i c  Law 9 6 - 364 .

T l r s  amendment  was r e q u e s t e d  by Al a s k a  and i n t r o d u c e d  by S e n a t o r  S t e v e n s .
Mouse J o i n t  R e s o l u t i o n  No. 69 p a s s e d  by A l a s k a ' s  L e g i s l a t u r e  l a s t  y e a r  s u p p o r t e d  
t h i s  c h a n g e .

The p r o v i s i o n s  o f  S e c t i o n s  1,  2 ,  4 ,  and 5 a r e  c o n f o r m i t y  i s s u e s  t o  comply w i t h  
f e d e r a l  l aw.
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(5) FURTHER:

Da t e i l j  Yn A

Mr .  S p e a k e r :  (Taken from calendar 1/11/32)

The Commi t t e e  on L A B O R  & C O M MERCE ________ has  had UCS SB 34(2d Rules)arr

'An Act relating to the granting of l a m 1, use authorizations by state
a g e n t s .

unde r  c o n s i d e r a t i o n  and x f a o r o a c j t h e ^ G o m m i - t t e e < ) o £ f c h e o c o m m r t t e e ) i c  
r e p o r t s  i t  ba c k  w i t h  t h e  f o l l o w i n g  r e c o m me n d a t i o n s :
[ ] do p a s s  [ ] do no t  p a s s
[ X] do pa s s  w i t h  a t t a c h e d  amendmen t s ( s )

£<lHouse „  . _  _  „  A .  , f  \  [ ] same t i t l e
[ A ] r e p l a c e ^ w i t h  CS f o r  C S  A ' A  M 4 7 F  / / /  { / - * £ • )  [ X ! ] new t i t l e

and r ecommends
[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t " [ ] New F i s c a l  No t e
[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c ommend a t i o n
[ ] r e f e r r e d  t o  t h e Commi t t e e
MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:

/

H 60 (Rev. 12/78)
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MEMORANDUM State of Alaska

TO.

f r o m -

The Honorable Terry Gardiner 
Representative

Mary H a l l o r a n V ^ ^ ^ ^  
Special Assistant to 
the Commissioner 
Department of Natural Resources

DATE: 

FILE NO: 

TELEPHONE NO: 

SUBJECT:

February 26, 1982

Impact of Proposed Budget 
Reductions on DNR’s 
Permitting Procedures

Per your request,, this memorandum identifies the Department of Natural 
Resources1' projects eliminated or reduced at the proposed $35.0 million 
funding level which would impact the agency’s ability to issue permits.

The definition of "permit” under SB 84 (both the 2nd rules and the 
latest draft versions) includes all agency authorizations and approvals, 
including those in conjunction with disposals of an interest in land.
Thus, the legislation is more encompassing than might be ev .dent at 
first glance.

PERMIT-RELATED PROJECTS IMPACTED BY $35.0 MILLION FUNDING LEVEL

Original Revised Positions Projected Name & Consequences
Priority Request Request. Eliminated of Reduced TcMing_______________

20 1283.2 1184.2 2.0 Water Rights Admin.

This revision would reduce number of water rights adjudicated 
particularly in placer mining area, reduce from 5 to 4 the 
number of basin wide adjudications, and will increase backlog 
in water permitting,

48 31.0 -0- 0.5 Geothermal Lease Sales

This revision would eliminate a proposed geothermal lease 
sale for FY 83 and will eliminate the issuance of l:i 
anticipated non-competitive permits and leases.

69 374.3 -0- 7.7 Preference Rights

This deletion would eliminate processing of preference 
rights applications. Consequently, claims would be 
resolved by lawsuit.

83 59.7 -0- 1.0 Interagency Water

This deletion would reduce coordinated reviews with 
• ADF&G and DEC regarding water permits and projects which 

affect water use and quality; where reviews are done 
separately, they may require more- time.

o?-om
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Also affected indirectly would be another project:

91 203.6 60.6 4.0 Public Information

This revision would reduce the r. amber of public 
information officers from 5 tc and would drastically 
reduce public responses and ref c Tals and information 
dissemination by DNR. Public Ini srmation Officers 
serve as the Department's "intake” personnel for 
permits.

98 2'•.6 -0- 2.0 Water Mgmt. Plans

T h i s  d e l e t i c n  w o u ld  e l i m i n a t e  c o m p u t e r i z i n g  w a t e r  
d a t a  f o r  u s e  i n  a d j u d i c a t i o n ,  i n c r e a s i r . ,  t h e  t i m e  
n e c e s s a r y  f o r  a d j u s i c a t i o n .

The above-listed figures do not include additional costs that will 
be incurred as the specific result of the adoption of SB 84. Those 
costs will be covered in a fiscal note to be submitted by the 
Department.

We hope this information is of help to you as the Legislature continues 
its deliberation of this legislation.

c c :  R e p .  M a r t d -
Members o f  h o u s e  Labo r  & Commerce
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Page 2 , 1 . 1 2 . .

a p p l i c a t i o n  [.] .u n l e s s  ..a public h e a ring is h e l d  on the application,

in w h i c h  case a final d e c ision must be issued wi ... — —- ■ — ■ ■■ — ■■■■'—

the date of receipt.

AMENDMENT 1

thin(85\days after



u n d e r  the A p p e l l a t e  Rules of Procedure. Unless the applicant 

and the a g e n c y  o t h e r w i s e  agree, [T];the time period m a y  n o t  be 

e x t e n d e d  m o r e  than 120 days b e y o n d  the time period specified 

In A S  4 4 . 6 2 . 6 3 2 ( a ) .

Page 2, Is. 26-28.

i



AMENDME NT 3

Delete all o f  sec, 4 4 . 6 2 . 6 3 5 ( a )  and (b) a n d  insert 

the f o l lowing in its place:

(a) T h e r e  are e s t a b l i s h e d  lead agencies w h i c h  are 

solely r e s p o n s i b l e  f o r  i s s u i n g  c o a s t a l  m a n a g e m e n t  c o n s i s t e n c y  

determinations u n d e r  A S  46 . 4 0  and for p r e paring a n d  sub m i t t i n g  

state comments on f e d e r a l  pp.jiit a p p lications for all proje c t s  

w h i c h  include the c o n v e y a n c e  of an i n t erest in state l a n d  or 

w a t e r  or at least one class II p e r m i t  decision., The lead
i <

agency m a y  v a r y  f o r  c l a s s e s  of activities, but shall e that 

agency that has p r i n c i p a l  r e s p o n s i b i l i t y  for a u t h o r i z i n g  the

Page 4, lines 6 —  29

overall activity. F o r  clas s e s  of activities for w h i c h  no

agency w i t h  p r i n c i p a l  r e s p o n s i b i l i t y  exists the g o v e r n o r  

shall designate a l e a d  a g e n c y  b y  a d m i n i strative o r d e r _ n o  

later than O c t o b e r  1, 1982. In p e r f o r m i n g  its functions

un d e r  this s e c t i o n  the lead a g e n c y  shall consult w i t h  oth e r  

resource agencies a n d  w i t h  c o a s t a l  resource districts u n d e r  

AS 46.40. The l e a d  a g e n c y  sh a l l  b a l a n c e  c o m peting factors

in r e a c h i n g  its decision. . S u b s t a n t i v e  conside r a t i o n  shall
((/to- •

be gi v e n  to the c o m m e n t s  of r e s o u r c e  .jagenqies w i t h i n  their , ^

p r i m a r y  areas of e x p ertise.

(b) If a c o a s t a l  r e s o u r c e  district w i t h  an a p p r o v e d  

d ^ V a n d  a p p licable d i s t r i c t  c o a s t a l  m a n a g e m e n t  pro ,ram appeals 

/  the lead agency's c o n s i s t e n c y  determination, AS 4 4 . 6 2 . 5 6 0 —
e/

44.62.570 govern j u d i c i a l  review. However, n o t w i t h s t a n d i n g



A S  44.62.570(c), a b u s e  of d i s c r e t i o n  is e s t a b l i s h e d  if the 

r e v i e w i n g  court dete r m i n e s  that the consi s t e n c y  d e t e r m i n a t i o n  

is n o t  supported b y  a p r e p o n d e r a n c e  of the e v i d e n c e  in the 

a d m i n i c  trative>-record.



.
*
• AMENDMENT 4

P a g e  5, Is. 1 -2 .

(c) Except as o t h e r w i s e  r e q u i r e d  by federal law,

[N]no state a g e n c y  o t h e r  t h a n  the l e a d  agency m a y  comment 

to a federal p e r m i t t i n g a a g e n c y .



Page 5, Is. 3-5.

D e l e t e  e x i s t i n g  sub s e c t i o n  (d) and insert the following:

(d) F o r  a c tivities in v o l v i n g  b o t h  a disposal of interest 

in land, or .plan of o p erations a p p roval un d e r  a previous disposal, 

and a c e r t i f i c a t i o n  u n d e r  sec. 401 of the Clean W a t e r  Act 

(33 U.S.C. sec. 1341), the lead agency shall be the Department 

of N a t u r a l  Resources.

• '. AMENDMENT 5



P a g e  5, l i n e s  22 - 23.

A d m i n i s t r a t i v e  a p p e a l s  [ E X CEPT A S  P R O V I D E D  IN T H I S  S E C T I O N  T H E  

P R O C E D U R E  IS] c o n d u c t e d  u n d e r  t h i s  s e c t i o n  n e e d  not c o m p l y  w i t h  

A S  4 4 . 6 2 . 3 3 0  - 4 4 . 6 2 . 6 3 0 .



Page 5, line 24.

(b) E x c e p t  w h e n  a p p licable due p r o c e s s  rights m a y  require 

more formal a d m i n i s t r a t i v e  proceedings, the [THE] adminstrative 

appeal m u s t - b e  r e s o l v e d  w i t h i n  45 days



P r o c e d u r e .  [THE R I G H T  TO A P P E A L  IS N O T  A F F E C T E D  BY THE FAILURE 

T O  S E E K  F U R T H E R  R E V I E W  U N D E R  AS 44.62.637.] The review, is g o v erned 

b y  the

Page 6, Is. 12-13.



(b) A n  app e a l  ta k e n  u n d e r  this section [HAS] should have 

p r e f e r e n c e  on the c a l e n d a r  of civil actions b e f o r e  the court 

and [SHALL] should b e  d e c i d e d  w i t h o u t  u n n e c e s s a r y  delay.

Page 6, Is. 15-17.



Page 5, Is. 16-17.

extend t:he time p e r i o d  s p e c i f i e d  in this s e c t i o n ^  [FOR UP TO A N  

A D D I T I O N A L  30 DAYS.]

*

AMENDMENT 10



A M E N D M E N T  11

Page 7, line 12

Resources, the D e p a r t m e n t  of E n v i r o n e n t a l  Conservation, the 

A l a s k a  C o a s t a l  P o l i c y  Council, and the D e p a r t -

L



A M E N D M E N T  1 - N o  Change.

A M E N D M E N T  2 - N o  Change.

A M E N D M E N T  3 - S e e  A t t a c h e d .

A M E N D M E N T  4 - N o  Change.

.-•AMENDMENT 5 - N o  Change.

A M E N D M E N T  6 - R e p l a c e  w i t h  t he f o l l o w i n g :

P a g e  5, Is. 16=17

e x t e n d  t h e  t i m e  p e r i o d  s p e c i f i e d  in t h i s  section. (FOR 
U P  T O  A N  A D D I T I O N A L  30 DAYS.) H o w e v e r ,  c o m m e n t s  
s u b m i t t e d  u n d e r  th is s u b s e c t i o n  s h a l l  b e  s u b m i t t e d  no 
l a t e r  t h a n  30 d a y s  p r i o r  to the d a t e  on w h i c h  the lea~d 
a g e n c y  m u s t  i s s u e  a final d e c i s i o n .

A M E N D M E N T  7 - R e v i s e  as follows:

P a g e  5, Is 22 - 23

A d m i n i s t r a t i v e  a p p e a l s  (EXCEPT A S  P R O V I D E D  IN THIS 
S E C T I O N  T H E  P R O C E D U R E  IS) c o n d u c t e d  u n d e r  this s e c t i o n  
a r e  n o t  s u b j e c t  to the p r o c e d u r e s  in AS 
44.62".330-44.62.630.

A M E N D M E N T  8 - N o  Change.

A M E N D M E N T  9 - R e v i s e  as follows:

P a g e  6, Is. 12 - 13

P r o c e d u r e .  T h e  r'ight to a p p e a l  is n o t  a f f e c t e d  b y  the 
f a i l u r e  t o  s e e k  f u r t h e r  r e v i e w  u n d e r  AS 4 4 . 6 2 . 6 3 7  if 
e i t h e r  s o l e l y  a q u e s t i o n  of law is at i s s u e  or in t h o s e  
i n s t a n c e s  in w h i c h  an a d m i n i s t r a t i v e  a p p e a l  w o u l d  be 
f u t i l e . T h e  r e v i e w  is g o v e r n e d  by the

C H A N G E S  T O  P R O P O S E D  A D M I N I S T R A T I O N  A D M E N D M E N T S  T O  S B  84

( 2 n d  H o u s e  C S  f o r  C S  f o r  S B  84 L a b o r  & C o m m e r c e )

A M E N D M E N T  10 - N o  C h a n g e .

A M E N D M E N T  11 -  N o  C h a n g e .
I



P a g e  4, Is. 6 - 29

D e l e t e  a l l  of sec. 4 4. i52. 635 (a) a n d  (b) a n d  i n s e r t  f o l l ow ing 
in i t s  place:

(a) T h e r e  a r e . e s t a b l i s h e d  lead a g e n c i e s  w h i c h  a r e  solely 
r e s p o n s i b l e  f o r  i s s u i n g  c o a s t a l  m a n a g e m e n t  c o n s i s t e n c y  
d e t e r m i n a t i o n s  u n d e r  A S  46.40 a n d  for p r e p a r i n g  a n d  
.submitting s t a t e  c o m m e n t s  on f e d e r a l  p e r m i t  appliccitions for 
a l l  p r o j e c t s  w h i c h  i n v o l v e  the d i s p o s a l  o f  an i n t e r e s t  in 
s t a t e  l a n d  o r  w a t e r  o r  at l e a s t  o n e  c l a s s  II p e r m i t .  The 
l e a d  a g e n c y  m a y  v a r y  for c l a s s e s  of a c t i v i t i e s ,  b u t  shall be 
t h a t  a g e n c y  w h i c h  has p r i n c i p a l  r e s p o n s i b i l i t y  for 
a u t h o r i z i n g  t h e  o v e r a l l  ac tivity. F o r  c l a s s e s  o f  a c t i v i t i e s  
fo r  w h i c h  no a g e n c y  w i t h  p r i n c i p a l  r e s p o n s i b i l i t y  e x i s t s  the 
g o v e r n o r  s h a l l  d e s i g n a t e  a lead a g e n c y  b y  a d m i n i s t r a t i v e  
o r d e r  n o  l a t e r  than O c t o b e r  1, 1982.

(b) In p e r f o r m i n g  its f u n c t i o n  u n d e r  this s e c tion, t h e  lead 
a g e n c y  s h a l l  c o n s u l t  w i t h  o t h e r  r e s o u r c e  a g e n c i e s  and w i t h  
c o a s t a l  r e s o u r c e  d i s t r i c t s  u n d e r  A S  46.40. T h e  lead a g e n c y  
s h a l l  c o n s i d e r  facts, data, o p i nio n, c o n c l u s i o n s  or 
r e c o m m e n d a t i o n s  s u b m i t t e d  by the c o m m e n t i n g  a g e n c y  and the 
c o a s t a l  r e s o u r c e  d i s t r i c t s  w i t h i n  t h e i r  areas of expertise . 
T h e  l e a d  a g e n c y  shall t h e n  b a l a n c e  c o m p e t i n g  f a c t o r s  in 
r e a c h i n g  its f i n a l  deci sion. N o  r e s o u r c e  a g e n c y  o t h e r  than 
the l e a d  a g e n c y  h a s  p r i m a r y  e x p e r t i s e  on the b a l a n c i n g  of 
c o m p e t i n g  factors.

(c) In its c o n s i d e r a t i o n  of the c o m m e n t s  of o t h e r  r e s o u r c e  
a g e n c i e s ,  t h e  l e a d  a g e n c y  shall g i v e  s u b s t a n t i v e  c o n s i d e r a­
ti o n  to the f a c t s  and data, and to the '(opinions, c o n c l u­
sion s  o r  r e c o m m e n d a t i o n s  s u b s t a n t i a t e d  b y  said f acts and 
data) w h i c h  a r c  s u b m i t t e d  by c o m m e n t i n g  a g e n c i e s  w i t h i n  
t h e i r  p r i m a r y  a r e a s  of expertis e. A n  o p i nion, c o n c l u s i o n  or 
r e c o m m e n d a t i o n  is a d e q u a t e l y  s u b s t a n t i a t e d  u n d e r  this s u b­
s e c t i o n  if it is b a s e d  on facts or d a t a  r e a s o n a b l y  r e l i e d  
u p o n  b y  e x p e r t s  in the field.

(d) If a c o a s t a l  r e s o u r c e  d i s t r i c t  w i t h  an a p p r o v e d  and 
a p p l i c a b l e  d i s t r i c t  c o a s t a l  m a n a g e m e n t  p r o g r a m  cippeals the 
lead a g e n c y ' s  c o n s i s t e n c y  d e t e r m i n a t i o n ,  A S  4 4 . 6 2 . 5 6 0  —
4 4 . 6 2 . 5 7 0  g o v e r n  j u d i c i a l  review. H o w ev er, n o t w i t h s t a n d i n g  
A S  4 4 . 6 2 . 5 7 0 ( c ) ,  a b u s e  of d i s c r e t i o n  is e s t a b l i s h e d  if the 
r e v i e w i n g  c o u r t  d e t e r m i n e s  that the c o n s i s t e n c y  d e t e r m i n a­
t i o n  is n o t  s u p p o r t e d  by a p r e p o n d e r a n c e  of e v i d e n c e  in the 
a d m i n i s t r a t i v e  record.

I

\

A M E N D M E N T  3 - R e p l a c e  w i t h  t h e  f o l l o w i n g :



C H A N G E S  T O  P R O P O S E D  A D M I N I S T R A T I O N  A D M E N D M E N T S  T O  S B  84

( 2 n d  H o u s e  C S  f o r  C S  f o r  S B  84 L a b o r  & C o m m e r c e )

A M E N D M E N T 1 - N o  Change.

A M E N D M E N T 2 - N o  Change.

A M E N D M E N T 3 - See Attached.

A M E N D M E N T 4 - N o  Change.

A M E N D M E N T 5 - N o  Change.

A M E N D M E N T 6 - R e p l a c e  w i t h  the following:

P a g e 5 , Is. 16-17 r
e x t e n d  the t i m e  p e r i o d  s p e c i f i e d  in this section. (FOR 
U P  T O  A N  A D D I T I O N A L  30 DAYS.) How ever, c o m ments 
s u b m i t t e d  u n d e r  this s u b s e c t i o n  shall be s u b m i t t e d  no 
later than 30 days p r i o r  to the d a t e  on w h i c h  the lead 
a g e n c y  m u s t  issue a final d e c i s i o n .

A M E N D M E N T  7 - R e v i s e  as follows:

Pa g e  5, Is 22 - 23

A d m i n i s t r a t i v e  appeals; (EXCEPT AS P R O V I D E D  IN T H I S  
S E C T I O N  T H E  P R O C E D U R E  IS) c o n d u c t e d  under this section 
are n o t  s u b j e c t  to the p r o c e d u r e s  in AS 
4 4 . 6 2 . 3 3 0 - 4 4 . 6 2 . 6 3 0 .

A M E N D M E N T  8 - N o  Change.

A M E N D M E N T  9 - R e v i s e  as follows:

P a g e  6, Is. 12 - 13

P r o c e d u r e .  The r i g h t  to a pp eal is not a f f e c t e d  by the 
f a i l u r e  to seek further r e v i e w  u n d e r  AS 44.62.637 if 
e i t h e r  s o l e l y  a q u e s t i o n  of law is at issue or in those 
i n s t a n c e s  m  w h i c h  an a d m i n i s t r a t i v e appeal w o u l d  be 
fu t i l e . T h e  r e v i e w  is g o v e r n e d  by tne

A M E N D M E N T  10 - N o  C h a n g e .

A M E N D M E N T  11 - N o  C h a n g e .



P a g e  4, Is. 6 - 29

D e l e t e  all of sec. 44. 62.635 (a) and l'b) and i n s e r t  f o l l owi ng 
in its place:

(a) T h e r e  a re e s t a b l i s h e d  lead a g e n c i e s  w h i c h  are solely 
r e s p o n s i b l e  for i s s u i n g  c o a s t a l  m a n a g e m e n t  c o n s i s t e n c y  
d e t e r m i n a t i o n s  u n d e r  AS 46.40 and for p r e p a r i n g  and 
s u b m i t t i n g  s t a t e  c o m m e n t s  cn f e d eral p e r m i t  appli c a t i o n s  for 
all p r o j e c t s  w h i c h  i n v o l v e  the d i s p o s a l  of an i n t er est in 
s t a t e  land or w a t e r  or at least o n e  c l a s s  II permit. The 
lead a g e n c y  m a y  v a r y  for classes of activi t i e s ,  b u t  shall be 
t h a t  a g e n c y  w h i c h  has p r i n c i p a l  r e s p o n s i b i l i t y  for 
a u t h o r i z i n g  t h e  o v e r a l l  activity. F o r  c l a s s e s  of a c t i v i t i e s  
for rhich n o  a g e n c y  w i t h  p r i n c i p a l  r e s p o n s i b i l i t y  e x ist s the 
g o v e r n o r  s h a l l  d e s i g n a t e  a lead a g e n c y  by a d m i n i s t r a t i v e  
o r d e r  n o  l a t e r  t h a n  O c t o b e r  1, 1982.

(b) In p e r f o r m i n g  its f u n ctio n u n d e r  this section, the Dead 
a g e n c y  s h a l l  c o n s u l t  w i t h  o t h e r  r e s o u r c e  a g e n c i e s  and w i t h  
c o a s t a l  r e s o u r c e  d i s t r i c t s  u n d e r  AS 46.40. The lead a gercy 
shall c o n s i d e r  facts, data, opinion, c o n c l u s i o n s  or 
r e c o m m e n d a t i o n s  s u b m i t t e d  by the c o m m e n t i n g  a g e n c y  and the 
c o a s t a l  r e s o u r c e  d i s t r i c t s  w i t h i n  t h e i r  a r e a s  of expertise. 
T h e  lead a g e n c y  shall then b a l a n c e  c o m p e t i n g  factors in 
r e a c h i n g  its f i n a l  decision. N o  r e s o u r c e  a g en cy o ther than 
the lead a g e n c y  h as p r i m a r y  e x p e r t i s e  on the b a l a n c i n g  of 
c o m p e t i n g  factors.

(c) In its c o n s i d e r a t i o n  of the c o m m e n t s  of o t h e r  r e s o u r c e  
a g e n c i e s ,  t h e  lead  a g e n c y  shall g i v e  s u b s t a n t i v e  c o n s i d e r a­
tio n  to the f a c t s  and data, and to the (opinions, c o n c l u­
sio n s  or r e c o m m e n d a t i o n s  s u b s t a n t i a t e d  by said facts and 
data) w h i c h  are s u b m i t t e d  by c o m m e n t i n g  a g e n c i e s  w i t h i n  
t h e i r  p r i m a r y  a r e a s  of expertise. A n  opin ion, c o n c l u s i o n  or 
r e c o m m e n d a t i o n  is a d e q u a t e l y  s u b s t a n t i a t e d  u n d e r  this s u b­
se c t i o n  if it is b a s e d  on facts or data r e a s o n a b l y  relied 
u p o n  b y  e x p e r t s  in the field.

(d) If a c o a s t a l  r e s o u r c e  d i s t r i c t  w i t h  an a p p r o v e d  and 
a p p l i c a b l e  d i s t r i c t  c o a s t a l  m a n a g e m e n t  p r o g r a m  a p peals the 
lead a g e n c y ' s  c o n s i s t e n c y  d e t e r m i n a t i o n ,  AS 44.6 2.560 —
4 4 . 6 2 . 5 7 0  g o v e r n  j u d ici al review. However, n o t w i t h s t a n d i n g  
A S  4 4 . 6 2 . 5 7 0  (c) , abuse of d i s c r e t i o n  is e s t a b l i s h e d  if the 
r e v i e w i n g  c o u r t  d e t e r m i n e s  that the c o n s i s t e n c y  d e t e r m i n a­
tion  is not s u p p o r t e d  by a p r e p o n d e r a n c e  of e v i d e n c e  in the 
a d m i n i s t r a t i v e  record.

A M E N D M E N T  3 - R e p l a c e  w i t h  t h e  f o l l o w i n g :



 ....................................

Alaska Oil and Gas Association

5 0 5  W . N o r th e rn  L ig h ts  B o u le v a rd

B \ S u i l e 2 1 9

A n c h o ra g e ,  A la sk a  9 9 5 0 3  

(907)272-1481

J u n e  4, 1981

T h e  H o n o r a b l e  J a c k  F u l l e r  
C h a i r m a n
A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e  
P o u c h  V, S t a t e  C a p i t o l  
Juneau,, A l a s k a  9 9 8 1 1

Re: A n a l y s i s  o f  U n i f o r m
Pe r m i t  P r o c e d u r e s  
R e g u l a t i o n s

D e a r  R e p r e s e n t a t i v e  F u l l e r :

A s  p r o m i s e d  in o u r  l e t t e r  of May 29,• we a r e  p l e a s e d  to s u b m i t  
o u r  d e t a i l e d  a n a l y s i s  of the U n i f o r m  P e r m i t  P r o c e d u r e s  R e g u l a t i o n s  
w h i c h  are b e i n g  a d o p t e d  b y  the A d m i n i s t r a t i o n .

R e g u l a t o r y  R e f o r m  H i s t o r y  in Alaska

In e a r l y  1979, G o v e r n o r  H a m m o n d  i n i t i a t e d  e f f o r t s  w i t h i n  his 
Tidministration t o w a r d  s p e c i f i c  r e g u l a t o r y  r e f o r m  o b j e c t i v e s .
W i d e  p u b l i c  a p p e a l s  w e r e  made for a s s i s t a n c e  in i d e n t i f y i n g  
t r o u b l e s o m e  a n d  o n e r o u s  regula t i o n s .  A O G A  w a s  a l s o  c o n c e r n e d  
a b o u t  u n n e c e s s a r y  r e g u l a t i o n s  and e s t a t l i s h e d  a R e g u l a t o r y  
R e f o r m  C o o r d i n a t i n g  C o m m i t t e e  (RRCC) to w o r k  w i t h  t h e ,A d m i n i s t r a t i o n .

D u r i n g  the p a s t  two  y e a r s ,  A OGA's R R C C  a n a l y z e d  r e g u l a t i o n s  
an d  p r o c e d u r e s  w h i c h  h a v e  a s i g n i f i c a n t  i m p a c t  o n  o u r  in dustry.
It f o u n d  a p a t t e r n  o f  d u p l i c a t i o n ,  l a y e r i n g ,  u n n e c e s s a r y  time 
d e l a y s  and u n r e a s o n a b l e  o p e r a t i n g  r e q u i r e m e n t s .

D u r i n g  the s a m e  p e r i o d ,  Bill M c C o n k e y  f i r s t  u n d e r t o o k  an 
a n a l y s i s  for t h e  A d m i n i s t r a t i o n  and l a t e r  for the L e g i s l a t u r e  
a n d  r e a c h e d  s i m i l a r  c o n c l u s i o n s .  In h i s  D e c e m b e r  1980 r e p o r t  
t o  t h e  L e g i s l a t u r e ,  h e  r e c o m m e n d e d  e x t e n s i v e  r e v i s i o n  of the 
r e c u l a t o r y  p r o c e s s ,  i n c l u d i n g  in p a r t i c u l a r  t h e  a d o p t i o n  of 
l e g i s l a t i o n  e s t a b l i s h i n g  p e r m i t t i n g  t i m e  l i m i t s  such as c o n t a i n e d  
in C S S B  84.
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In r e s p o n s e  to t h e  e f f o r t  o f  Mr. M c C o n k e y  and o t h e r s ,  and t h e  
s u p p o r t  for SB 548 in last y e a r ' s  sessi on, t h e  A d m i n i s t r a t i o n  
h a s  p r o p o s e d  U n i f o r m  P e r m i t  P r o c e d u r e s  R e g u l a t i o n s  (22 AAC 10) 
as a n  a l t e r n a t i v e  t o  l e g i s l a t i o n .  A t  a p r e s s  c o n f e r e n c e  o n  
D e c e m b e r  5, 1980, G o v e r n o r  H a m m o n d  s t a t e d  t h a t  the p e r m i t  
r e g u l a t i o n s  were b e i n g  w r i t t e n  to e s t a b l i s h  f i r m  r e a s o n a b l e  
d e a d l i n e s  by w h i c h  p e r m i t  d e c i s i o n s  m u s t  be r e a c h e d  in o r d e r  
t h a t  i n d i v i d u a l s  and) b u s i n e s s e s  do n o t  w a s t e  t i m e  as a r e s u l t  
o f  p r o c e d u r a l  delays,. It is our j u d g m e n t  t h a t  t h e s e  r e g u l a t i o n s  
a r e  the a n t i t h e s i s  o f  r e g u l a t o r y  r e f o r m  a n d  d o  n o t  m e e t  the 
o b j e c t i v e s  of r e g u l a t o r y  reform.

R e g u l a t o r y  R e f o r m  O b j e c t i v e s :

T r u e  r e g u l a t o r y  r e f o r m  s h o u l d  a c c o m p l i s h  t h e  f o l l o w i n g :

1. S t r e a m l i n e  t h e  'coastal m a n a g e m e n t  c o n s i s t e n c y  a p p r o v a l  
process.

2. D e c r e a s e  p e r m i t  p r o c e s s i n g  time.

2. Pro vide c e r t a i n t y  in the t i m e l y  p r o c e s s i n g  o f  p e r m i t s  
to f a c i l i t a t e  p r o j e c t  p l a n n i n g .

4. Reduce d u p l i c a t i o n  and r e d u n d a n c y .

5. • D e c r e a s e  p e r m i t  p r o c e s s i n g  c o s t s  to b o t h  a p p l i c a n t s
and g o v e r n m e n t .

6. S i m p l i f y  t h e  p e r m i t  p r o c e s s  to r e q u i r e  few'”" st a t e  
employ ees, and

7. E s t a b l i s h  a lead agency.

F a i lure to meet R e g u l a t o r y  R e f o r m  O b j e c t i v e s :

In c o n t r a s t  to the a b o v e  o b j e c t i v e s ,  t h e  r e g u l a t i o n s  o n l y  
s u c c e e d  in a c c o m p l i s h i n g  the d i r e c t  o p p o s i t e .  The r e g u l a t i o n s  
fail to meet t h e s e  o b j e c t i v e s  as follows:

1. The coastal zc.te c o n s i s t e n c y  d e t e r m i n a t i o n  p r o c e d u r e s  a r e  
n o t  s t r e a m l i n e d .  T h e  r e g u l a t i o n s  cra nt u l t i m a t e  c o n t r o l  
to local d i s t r i c t s  o v e r  r e s o u r c e  d e v e l o p m e n t  p r o j e c t s  o n  
s t a t e  land. T h i s  j e o p a r d i z e s  t h e  f r e e d o m  the s tate n e e d s  
to e n c o u r a g e  d e v e l o p m e n t  of its n a t u r a l  r e s o u r c e s  in the 
c o a s t a l  zone. T h e  r e g u l a t i o n s  u n d e r m i n e  the o b j e c t i v e  o f  
o b t a i n i n g  a s i n g l e  c o n s i s t e n c y  d e t e r m i n a t i o n  for p r o j e c t s .  
T h e  e x i s t i n g  p r o b l e m s  w i t h  j o i n t  s t a t e / f e d e r a l  p e r m i t s
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a r e  p e r p e t u a t e d  and i n t e n s i f i e d .

2. A c c o r d i n g  t o  a m e m o  f r o m  a D i v i s i o n  in t h e  D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  d a t e d  J a n u a r y  2, 1981, p e r m i t  p r o c e s s i n g  
t i m e  will b e  i n c r e a s e d .  In fact, t h e  D i v i s i o n  e s t i m a t e s  
t h e  new r e g u l a t i o n s  w i l l  a l m o s t  d o u b l e  t h e  p r o c e s s i n g  
time. A l t h o u g h  the e s t i m a t e  was made‘ o n  a n  e a r l i e r  
draft, the D i v i s i o n  i n d i c a t e s  t h e  e s t i m a t e s  w o u l d  n o t  be 
c h a n g e d  s i g n i f i c a n t l y  for t h e  f i n a l  r e g u l a t i o n s .

3. S u b s t a n t i a l l y  n e w  and c o m p l e x  p r o c e d u r e s  a r e  e s t a b l i s h e d  
w h i c h  c r e a t e  u n c e r t a i n t y  t h r o u g h  t h e  p r o v i s i o n s  for
p u b l i c  h e a r i n g  a n d  a p p e a l s .  In a d d i t i o n ,  t h e  new r e g u l a t i o n s  
p r o v i d e s  n u m e r o u s  o p p o r t u n i t i e s  for l i t i g a t i o n  b y  t h i r d  
p a r t i e s .  T h e  r e g u l a t i o n s  a r e  so c o m p l i c a t e d  t h a t  p r o c e d u r a l  

e r r o r s  are i n e v i t a b l e ,  h e n c e  c r e a t i n g  t h e  b a s i s  f o r  legal 
c h a l l e n g e s .  S p e c i a l  i n t e r e s t  g r o u p s  a r e  g i v e n  e x t r a o r d i n a r y  
a c c e s s  to t h e  d a y  to d a y  d e c i s i o n s  o f  d u l y  a u t h o r i z e d  
a g e n c i e s  r e s p o n s i b l e  for r e g u l a t i n g  d e v e l o p m e n t  o f  t h e  
s t a t e ' s  r e s o u r c e s .  T h e y  i n v i t e  i n d i v i d u a l s  to f i l e  
c a p r i c i o u s  appea l s ,  t h e r e b y  b l o c k i n g  a p p r o v a l  of d e v e l o p m e n t  
permits.

4. T h e  new r e g u l a t i o n s  i n s t i t u t i o n a l i z e  a n d  e x p a n d  e x i s t i n g  
d u p l i c a t i o n .  T h e  i n t e r - a g e n c y  r e v i e w  s e c t i o n  and the 
r e l e v a n t  d e f i n i t i o n s  a r e  u n d u l y  c o m p l i c a t e d .  U n d e r  t h e s e  
r e g u l a t i o n s ,  t h e  same a g e n c y  m a y  r e v i e w  t h e  same p r o j e c t  
i n  order t o  (a) i s s u e  a p e r m i t  u n d e r  i t s  o w n  a u t h o r i t y ;
(b) c o m m e n t  o n  a n  a p p l i c a t i o n  in t h e  i n t e r - a g e n c y  r e v i e w  
c o d i f i e d  b y  t h e  r e g u l a t i o n s ;  a n d  (c) c o m m e n t  on a f e d e r a l  
p e r m i t  a p p l i c a t i o n .  F u r t h e r ,  t h e  r e g u l a t i o n s  g i v e  the 
a g e n c y  a u t h o r i t y  to c r e a t e  law by s t i p u l a t i o n ,  a p r o c e d u r e  
n o t  e n d o r s e d  b y  s t a t e  statute.

5. T h e  p e r m i t  p r o c e s s i n g  c o s t s  to b o t h  i n d u s t r y  a n d  t h e  
s tate will be i n c r e a s e d .  One d i v i s i o n  of t h e  D e p a r t m e n t
o f  N a t ur al R e s o u r c e s  h a s  e s t i m a t e d  it w i l l  c o s t  a n  a d d i t i o n a l  
$200,000 p e r  y e a r  to i m p l e m e n t  the r e g u l a t i o n s  a f f e c t i n g  
o i l  and g a s  o p e r a t i o n s .  S i n c e  t h i s  e s t i m a t e  i n v o l v e s  the 
r e g u l a t i o n  of o n l y  o n e  i n d u s t r y  by o n e  d i v i s i o n  o f  o n e  o f  
t h e  agencies, it s e e m s  l i k e l y  t h a t  t h e  totaj. c o s t  o f  
i m p l e m e n t a t i o n  w i l l  be s u b s t a n t i a l .  T h e  i n c r e a s e d  c o m p l e x i t y  
w i l l  r e q u i r e  d e d i c a t i o n  o f  more  p e o p l e  by i n d u s t r y  to the 
p e r m i t t i n g  p r o c e s s .  D e l a y  in the p e r m i t t i n g  p r o c e s s  w i l l  
r e s u l t  in less e f f i c i e n t  u t i l i z a t i o n  o f  p e o p l e  a n d  e q u i p m e n t  
on the p r o j e c t .  L e g a l  c o s t s  to b o t h  i n d u s t r y  a n d  g o v e r n m e n t  
w i l l  be i n c r e a s e d  b e c a u s e  of the a p p e a l s  p r o c e s s .  I n c r e a s e d  
lead t i m e s  wi ll add to t h e  c o s t s  o f  p r o j e c t s  as m a t e r i a l s  
a n d  e q u i p m e n t  are h e l d  o n  a s t a n d b y  o r  n o n - p r o d u c t i v e  
b a s i s  w h i l e  w a i t i n g  o n  p e r m i t  a p p r o v a l .  T h e  r e s u l t i n g
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i n c r e a s e d  c o s t  w i l l  u l t i m a t e l y  b e  b o r n e  b y  t h e  public.

6. More, r a t h e r  t h a n  fewer, s t a t e  e m p l o y e e s  w i l l  be r e q u i r e d  
to  i m p l e m e n t  t h e s e  p r o v i s i o n s .  One d i v i s i o n  h a s  e s t i m a t e d  
t h a t  four a d d i t i o n a l  e m p l o y e e s  w i l l  b e  r e q u i r e d  to p r o c e s s  
p e r m i t s  and it see ms r e a s o n a b l e  t o  a s s u m e  t h a t  o t h e r  
d i v i s i o n s  and a g e n c i e s  w ill a l s o  r e q u i r e  a d d i t i o n a l  
e m p l o y e e s .

7. A l t h o u g h  the regulation's p u r p o r t  to e s t a b l i s h  the "lead 
a g e n c y "  c o n c e p t  o f  h a n d l i n g  p e r m i t  a p p l i c a t i o n s ,  in f a c t  
no t r u e  lead a g e n c y  is c r e a t e d .  T h e  lead a g e n c y  is 
r e q u i r e d  to g i v e  " g r e a t  w e i g h t "  to t h e  c o m m e n t s  of o t h e r  
a g e n c i e s .  T h e  d e f i n i t i o n  o f  " g r e a t  w e i g h t "  r e q u i r e s  the 
lead a g e n c y  to p r o v e  b y  a p r e p o n d e r a n c e  o f  the e v i d e n c e  

t h a t  a p r o p o s e d  s t i p u l a t i o n  is n o t  j u s t i f i e d .  This 
d e f i n i t i o n  is so o n e r o u s  t h a t  a lead a g e n c y  m a y  e l e c t  t o  
a c c e p t  the s t i p u l a t i o n  r a t h e r  t h a n  c o n t e s t  its merits.
U n l e s s  the lead a g e n c y  is g i v e n  r e a s o n a b l e  d i s c r e t i o n  t o  
r e j e c t  p r o p o s e d  s t i p u l a t i o n s  b y  c o m m e n t i n g  a g e n c i e s ,  it 
c a n n o t  be f a i r l y  a l l e g e d  t h a t  a lead a g e n c y  c o n c e p t  has 
b e e n  adopted.

T h e  A d m i n i s t r a t i o n  c l a i m s  t h a t  t h e s e  r e g u l a t i o n s  c o n s t i t u t e  
g e n u i n e  p r o g r e s s  in e n d i n g  some o f  t h e  r e g u l a t o r y  a b u s e s  w h i c h  
m o s t  a n n o y  the p u b l i c .  We do n o t  agree. T h e  r e g u l a t i o n s  ■’re 
u n w o r k a b l e  and s h o u l d  n o t  be i:iplemented.

D e t a i l e d  A n a l y s i s

O u r  m e m b e r s  have made an e x t e n s i v e  a n d  c a r e f u l  a n a l y s i s  of 
e a c h  d r a f t  of the r e g u l a t i o n s  a n d  h a v e  s u b m i t t e d  c o m m e n t s  to 
t h e  A d m i n i s t r a t i o n  at e v e r y  o p p o r t u n i t y .  C o p i e s  o f  some of 
t h e s e  s t a t e m e n t s  a r e  a t t a c h e d .  F o r  the m o s t  p a r t  t h e s e  c o m m e n t s  
h a v e  b e e n  ignored.

O u r  a r t i c l e  by a r t i c l e  c o m m e n t s  follow:

A R T I C L E I. G E N E R A L  P R O V I S I O N  

22 A A C  1 0 . 0 1 0  'Icope of C h a p t e r

T h i s  s e c t i o n  r e q u i r e s  e a c h  of t h e  f o u r  d e p a r t m e n t s  a d o p t i n g
the r e g u l a t i o n s  to m o d i f y  its o w n  r e g u l a t i o n s  b y  c l a s s i f y i n g
i t s  p e r m i t s  and a p p eals. If t h e s e  p r o c e d u r a l  r e g u l a t i o n s
b e c o m e  e f f e c t i v e  b e f o r e  the i n d i v i d u a l  a g e n c i e s  h a v e  r e v i s e d
t h e i r  c u r r e n t  r e g u l a t i o n s ,  the e n t i r e  p e r m i t t i n g  p r o c e s s  may
v e r y  w e l l  c o m e  to a halt. A p p a r e n t l y  t h e r e  h a s  b e e n  little
e f f o r t  to c o o r d i n a t e  the p r o m u l g a t i o n  of the p r o c e d u r a l  r e g u l a t i o n s
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w i t h  the r e v i s i o n  of i n d i v i d u a l  a g e n c y  r e g u l a t i o n s .  T h e s e  
r e g u l a t i o n s  s h o u l d  n o t  be a d o p t e d  u n t i l  t h e  s u b s t a n c e  of 
i n d i v i d u a l  a g e n c y  r e g u l a t i o n s  is k n o w n .

22 AAC 10.020 D e a d l i n e  o n  P e r m i t  I s s u a n c e :

U n d e r  s u b s e c t i o n  (a)(1), a c t i o n  o n  p e r m i t  a p p l i c a t i o n s  c a n  be 
p o s t p o n e d  for an u n s p e c i f i e d  p e r i o d  o f  t i m e  by f i n d i n g  t h a t  
" u n u s u a l  c o m p l e x  i s s u e s "  exist. A l t h o u g h  t h e  G o v e r n o r  s tated 
i n  his letter to you t h a t  majo r c h a n c e s  h a d  b e e n  m a d e  in these 
r e g u l a t i o n s  as a r e s u l t  of p u b l i c  c o m m e n t ,  this o p e n - e n d e d  
p r o v i s i o n  has r e m a i n e d  in the p r o p o s e d  r e g u l a t i o n s .

A l s o  u n d e r  s u b s e c t i o n  (a)(3), t h e  d e a d l i n e  c a n  be e x t e n d e d  if 
t h e  a p p l i c a n t  a g r e e s  t o  "a more l e n g t h y  r e v i e w  p e r i o d " .  S i n c e  
t h e  a p p l i c a n t  n e e d s  t h e  a p p r o v a l  to c o n d u c t  h i s  b u s i n e s s ,  he 
m a y  h a v e  n o  c h o i c e  b u t  to a g r e e  t o  a l o n g e r  p e r i o d  f o r  p e r m i t  

r e v i e w .

T o  summarize, t h e r e  is no e n f o r c e a b l e  d e a d l i n e  for t i m e l y
a c t i o n  o n  p e r m i t  a p p l i c a t i o n s .  C e r t a i n t y  in the t i m e l y  p r o c e s s i n g
s h o u l d  be a m a j o r  o b j e c t i v e  of r e g u l a t o r y  reform.

22 A A C  10.030 A d d i t i o n a l  I n f o r m a t i o n

T h i s  s e c t i o n  e s t a b l i s h e s  two d i f f e r e n t  time  p e r iods, d e p e n d i n g  
o n  class, for a g e n c y  a s s e s s m e n t  of t h e  n e e d  for additione.l 
i n f o r m a t i o n .  U p o n  r e c e i p t  of an a p p l i c a t i o n  for e i t h e r  a 
c l a s s  I o r  c l ass II p e r m i t  the a g e n c y  s h o u l d  i m m e d i a t e l y  
a s s e s s  w h e t h e r  a d d i t i o n a l  i n f o r m a t i o n  is n e c e s s a r y  in o r d e r  to 
p r o c e s s  the p e r m i t .  A s s e s s m e n t  s h o u l d  n o t  r e q u i r e  m o r e  time 
f o r  c l a s s  II p e r m i t s  t h a n  for c l a s s  I p e r m i t s .  We b e l i e v e  
t h a t  a 15 day p e r i o d  is a d e q u a t e  for b o t h  c l a s s e s  o f  permits.

T h i s  s e c t i o n  a l l o w s  a n  a g e n c y  to d e l a y  a c t i o n  on a p e r m i t  
a p p l i c a t i o n  by a s s e r t i n g  t h a t  " a d d i t i o n a l  i n f o r m a t i o n "  is 
r e q u i r e d  of the a p p l i c a n t .  Only o n e  r e q u e s t  for i n f o r m a t i o n  
s h o u l d  be a l l o w e d  by a n  a g e n c y  a n d  t h e  a d d i t i o n a "  i n f o r m a t i o n  
r e q u i r e d  s h o u l d  be c l e a r l y  s p e c i f i e d .  T h i s  s e c t i o n  is a n o t h e r  
e x a m p l e  o f  the A d m i n i s t r a t i o n ' s  u n w i l l i n g n e s s  to p u t  t e e t h  in 
it s  r e g u l a t o r y  r e f o r m  r e g u l a t i o n s .

22 A AC 10.040 S i g n i n g o f A p p l i c a t i o n s

E v e n  t h i s  s e e m i n g l y  i n n o c u o u s  p r o v i s i o n  l e n d s  i t s e l f  to the 
s n a r l i n g  of the p e r m i t t i n g  p r o cess.  S i n c e  t h e r e  is no c l e a r  
d e f i n i t i o n  of w h o  s h o u l d  be q u a l i f i e d  to s i g n  the p e r m i t  
a p p l i c a t i o n ,  t h e  a g e n c y  c a n  a r b i t r a r i l y  a s s e r u  that the a p p l i c a n t ' s  
r e p r e s e n t a t i v e  is n o t  "duly a u t h o r i z e d "  t o  s i g n  the a p p l i c a t i o n .
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T h i s  h a s  not b e e n  a p r o L l e m  in t h e  past. T h e r e  is no h e e d  to 
f o r m a l i z e  r e q u i r e m e n t s  for t h e  s i g n i n g  of a p p l i c a t i o n s .

22 A A C  10.050 Oral P u b l i c  H e a r i n g s

P u b l i c  h e aring r i g h t s  a r e  c r e a t e d  by t h e s e  r e g u l a t i o n s  w h e r e  
n o n e  a r e  re quired b y  s t a t u t e .  The r e g u l a t i o n s  t h u s  a l l o w  an 
a g e n c y  to o v e r r i d e  an i m p l i c i t  f i n d i n g  of the L e g i s l a t u r e  th at 
n o  h e a r i n g s  s h o u l d  b e  required..

A  p l a n  o f  o p e r a t i o n s  f o r  a l e a s e  n e v e r  h a s  r e q u i r e d  p u b l i c  
n o t i c e .  The n e w  r e g u l a t i o n s  r e q u i r e  p u b l i c  n o t i c e .  T h e s e  
a c t i v i t i e s  are a p p r o v e d  p u r s u a n t  to l e ases a l r e a d y  i s s u e d  b y  
t h e  state, and a r e  s u b j e c t  t o  t h e  i n t e r - a g e n c y  r e v i e w  p r o c e s s  
s e t  up b y  MOO's b e t w e e n  t h e  d e c i d i n g  a g e n c y  a n d  t h e  c o m m e n t i n g  
a g e n c i e s .  Plans of o p e r a t i o n s  s h o u l d  not be s u b j e c t  t o  t h e s e  
r e g u l a t i o n s .

U n d e r  t h i s  section, n e w  and c o m p l e x  r e q u i r e m e n t s  for p u b l i c  
n o t i c e  a n d  h e a r i n g s  a r e  c r e a t e d .  T h e s e  r e q u i r e m e n t s  w i l l  
c o m p l i c a t e  and l e n g t h e n  the p e r m i t t i n g  p r o c e s s  and the a p p r o v a l  ’ 
o f  the lease p l a n  o f  o p e r a t i o n s  r a t h e r  t h a n  s i m p l i f y  t h e s e  
p r o c e d u r e s .  We a l s o  p o i n t  o u t  that a d d i t i o n a l  b u r e a u c r a t s  
w i l l  h a v e  to be p l a c e d  o n  t h e  p u b l i c  p a y r o l l  s i n c e  the a g e n c i e s  
w i l l  a r g u e  that the r e q u i r e m e n t s  for p u b l i c  h e a r i n g s  a r e  a new 
a n d  a d d i t i o n a l  a s p e c t  o f  its work. Again, t h e s e  r e q u i r e m e n t s  
a r e  f u n d a m e n t a l l y  at o d d s  w i t h  a n y  g e n u i n e  e f f o r t  for r e g u l a t o r y  
r e f o r m .

2 2  AAC 10.060 D e c i s i o n  on A p p l i c a t i o n s

T h e r e  is no r e a s o n  w h y  the a g e n c y ' s  d e c i s i o n  s h o u l d  c o n t a i n  an 
i n v i t a t i o n  to c o n t e s t  t h e  d e c i s i o n .  Also, s e r v i n g  a d e c i s i o n  
o n  any person r e q u e s t i n g  a c o p y  o r  w h o  has m a d e  c o m m e n t s  o n  
t h e  a p p l i c a t i o n  is a b u r d e n s o m e  r e q u i r e m e n t .

22 AAC 10.070 P e r m i t  C o n d i t i o n s

D e l a y  is not the o n l y  p r o b l e m  a n  a p p l i c a n t  faces. He a l s o  
f a c e s  the p r o s p e c t  o f  h a v i n g  v i r t u a l l y  any c o n d i t i o n ,  h o w e v e r  
i l l - c o n c e i v e d  o r  c o n t r a d i c t o r y ,  impos ed on the p e r m i t  a p p r o v a l .  
T h e  p r o p o s e d  r e g u l a t i o n s  fail to a d d r e s s  this i m p o r t a n t  r e form. 
U n d e r  q u e s t i o n a b l e  s t a t u t o r y  a u t h o r i t y  or r e g u l a t i o n s  w r i t t e n  
b y  the agency, v i r t u a l l y  a n y  r e q u i r e m e n t  o r  c o n d i t i o n  m a y  b e  
i m p o s e d  u n i l a t e r a l l y  o n  the a p p l i c a n t .  M e a n i n g f u l  r e f o r m  o f  
t h e  r e g u l a t o r y  p r o c e s s  m u s t  p l a c e  some limits o n  the c o n d i t i o n s  
w h i c h  c a n  be p l a c e d  o n  the p e r m i t t e e .
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T h e  state sta tutes d o  n o t  a u t h o r i z e  t h e  d e c i d i n g  o f f i c e r  to 
a t t a c h  d e s i g n  and o p e r a t i n g  s t i p u l a t i o n s  t o  a p e r m i t .

22 A A C  10.080 P e r m i t  L i m i t a t i o n s

O p e r a t i o n s  in A l a s k a  o f t e n  r e q u i r e  c h a n g e s  f r o m  p l a n n e d  a c c i v i t i e s  
U n d e r  this section, any m i n o r  d e v i a t i o n  f r o m  the p l a n  d e s c r i b e d  
in the a p p l i c a t i o n  w o u l d  r e q u i r e  th e a p p l i c a n t  to c e a s e  o p e r a t i o n s  
u n d e r  the old p e r m i t  and g o  b a c k  to t h e  a g e n c y  f o r  a n e w  or 
a m e n d e d  permit.

T h e  r e q u i r e m e n t  for the a g e n c y  t o  d e t e r m i n e  if a c h a n g e  in 
p l a n s  will r e s u l t  in " s i g n i f i c a n t  a d v e r s e  i m p a c t s "  b r i n g s  in a 
w h o l e  new procedure. An a f f i r m a t i v e  f i n d i n g  w o u l d  r e q u i r e  a 
n e w  permit. In the p a s t ,  c h a n g e s  h a v e  b e e n  r e v i e w e d  b u t  n o t  
u n d e r  t h ese criter ia. A p r u d e n t  o p e r a t o r  w o u l d  h a v e  to s h u t  
d o w n  o p e r a t i o n s  u n t i l  such  a f i n d i n g  h a s  b e e n  m a d e  and a n e w  
p e r m i t  issued in t h e  e v e n t  of a n  a f f i r m a t i v e  d e t e r m i n a t i o n .
A n y  d e v i a t i o n  from t h e  a p p r o v e d  p e r m i t  s h o u l d  o n l y  r e q u i r e  a n  
a m e n d m e n t  to the o r i g i n a l  p e r m i t  and h o t  r e q u i r e  a new permit .

22 A A C  10.085 M e m o r a n d a  o f  U n d e r s t a n d i n g

T h e  r e g u l a t i o n s  do n o t  m a k e  c l e a r  t h a t  e x i s t i n g  M O U ' s  as well 
a s  s u b s e q u e n t  MOU's m u s t  c o m p l y  w i t h  the r e q u i r e m e n t s  o f  this 
c h a p t e r .  All e x i s t i n g  M O U ' s  b e t w e e n  a g e n c i e s  s h o u l d  e i t h e r  be 
revised, to c o m p l y  w i t h  t h e  c h a p t e r  o r  b e  w i t h d r a w n .

R a t h e r  than e n c o u r a g i n g  j o i n t  p r o c e s s i n g  o f  p e r m i t  a p p l i c a t i o n s ,  
t h e  r e g u l a t o r y  r e f o r m  e f f o r t  s h o u l d  a t t e m p t  to l i m i t  f e d e r a l  
p a r t i c i p a t i o n  in the p e r m i t t i n g  p r o c e s s  w h e r e  p o s s i b l e .  T h i s  
s e c t i o n  p r o v i d e s  t h a t  such a g r e e m e n t s ,  w h i c h  e x t e n d  any d e a d l i n e ,  
a r e  a u t h o r i z e d  o n l y  w h e r e  " p r o c e d u r a l  b u r d e n s  on t h e  a p p l i c a n t "  
a r e  reduced. Howe ver, it will b e  t h e  a g e n c y ,  w i t h o u t  p r o v i s i o n s  
f o r  a p p l i c a n t  imput, that d e c i d e s  w h e t h e r  o r  not such a g r e e m e n t s  
a r e  "good" for the a p p l i c a n t .

A R T I C L E  2. C L A S S  I P E R M I T

It is d i f f i c u l t  co v i s u a l i z e  a n y  oil and gas a c t i v i t y  w h i c h  
w o u l d  be c l a s s e d  as C l a s s  I p e r m i t .  D N R  p e r s o n n e l  have i n d i c a t e d  
a n  i n t e n t  to d e s i g n a t e  o i l  and gas p l a n s  o f  o p e r a t i o n s  as 
C l a s s  I but b e c a u s e  of t h e  n u m e r o u s  e x c e p t i o n s  w h i c h  they  
i n t e n d  to a p p l y  to t h a t  c l a s s i f i c a t i o n ,  v i r t u a l l y  all o il a n d  
g a s  p l a n s  of o p e r a t i o n s  wil l b e  C l a s s  II.

If the a p p l i c a n t  is a g g r i e v e d  b y  a d e c i s i o n ,  h i s  o n l y  r e c o u r s e  
is the e l a b o r a t e  C l a s s  A o r  C l a s s  B a p p e a l s  m a c h i n e r y  u n d e r
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A r t i c l e s  6,. 7 a n d  8. T h e s e  are e x c e s s i v e  m e a s u r e s  f o r  w h a t  
sh o u l d  be a s i m p l i f i e d  p r o c e s s  as d i s c u s s e d  l a t e r  o n  p a g e  10.

A R T I C L E  3. CLASS II P E R M I T S

N e a r l y  e v e r y  p e r m i t  c o v e r i n g  a c t i v i t i e s  o n  o i l  and gas leases 
w i l l  fall into t h e  C l a s s  II cate gory. A l t h o u g h  a n  a g e n c y  
d e c i s i o n  on a p e r m i t  a p p l i c a t i o n  is due w i t h i n  65 days, the 
r e g u l a t i o n s  p r o v i d e  m u l t i p l e  methods for e x t e n d i n g  t h a t  p e r i o d  
a l m o s t  i n d e f i n i t e l y .  P u b l i c  notice m u s t  b e  g i v e n  w h e n  a C l a s s  
II p e r m i t  is r e c e i v e d  and the p u bli c is g i v e n  a 30 d a y  c o m m e n t  
period. Oil a n d  g a s  e x p l o r a t i o n  and d e v e l o p m e n t  i n  A l a s k a ,  
u ntil r e c e n t l y ,  h a s  p r o c e e d e d  in a s a t i s f a c t o r y  m a n n e r  w i t h o u t  
a p u b l i c  n o t i c e  r e q u i r e m e n t .

D e s p i t e  the h i s t o r y  o f  e n v i r o n m e n t a l l y  s a f e  o i l  a n d  g a s  o p e r a t i o n s ,  
the s t a t e  a d m i n i s t r a t i o n  n o w  c o n s i d e r s  p u b l i c  n o t i c e s  t o  be 
n e c e s s a r y .  It is d i f f i c u l t  to u n d e r s t a n d  w h a t  b e n e f i t s  the 
p u b l i c  c a n  d e r i v e  f r o m  t h e s e  elaborate, t i m e  c o n s u m i n g  measu res. 
P u b l i c  n o t i c e s  p r o v i d e  u n l i m i t e d  o p p o r t u n i t y  for p r o t e s t s ,  
c o m m e n t s  and d e m a n d s  f r o m  a c t i v i s t  groups, w h o s e  o b j e c t i v e s  
i n c l u d e  s t o p p i n g  a n y  d e v e l o p m e n t  or p r o g r e s s .

The r e g u l a t i o n s  m a k e  no p r o v i s i o n  for a s p e c i f i e d  t i m e  i n  
w h i c h  p u b l i c  n o t i c e  m u s t  b e  g i v e n  f o l l o w i n g  r e c e i p t  o f  a 
p e r m i t  a p p l i c a t i o n .

T h e s e  r e g u l a t i o n s  w o u l d  a l l o w  an e x p a n d e d  o p p o r t u n i t y  for 
c o m m e n t i n g  a g e n c i e s  to i n t e r f e r e  with the l e g i t i m a t e  r i g h t  
g r a n t e d  b y  an o i l  a n d  gas lease. S u c h  l e a s e s  r e q u i r e  the 
p a y m e n t  of r e n t a l s  and p l a c e  an o b l i g a t i o n  o n  the l e a s e h o l d e r  
to d i l i g e n t l y  e x p l o r e  for oil and gas d u r i n g  the l e a s e  term.
If a l e a s e h o l d e r  is p r o p o s i n g  to c o n d u c t  s a f e  and p r u d e n t  
o p e r a t i o n s  u n d e r  a lease  i s s u e d  by a s t a t e  a g e n c y ,  a c o m m e n t i n g  
a g e n c y  should n o t  b e  able t o  d e n y  the l e s s e e  the o p p o r t u n i t y  
to e x e r c i s e  t h o s e  rights.

S e c t i o n  140 r e q u i r e s  e x h a u s t i v e  and f o r m a l  r e c o r d s  a n d  t r a n s c r i p t s  
to be m a i n t a i n e d  d u r i n g  t h e  p u blic h e a r i n g  a n d  c o m m e n t  p e r i o d .  
S e c t i o n  150 r e q u i r e s  that all oral c o m m u n i c a t i o n s  o n  any 
" m a t t e r s  of s u b s t a n c e "  b e t w e e n  the a p p l i c a n t  and the a g e n c y  
m u s t  be r e d u c e d  t o  w r i t i n g .  The r e g u l a t i o n s  do n o t  i n d i c a t e  
any c r i t e r i a  for d e t e r m i n i n g  w h a t  are " m a t t e r s  o f  s u b s t a n c e . "
M a n y  m o r e  s tate e m p l o y e e s  m u s t  be added t o  t h e  p a y r o l l  to 
m a i n t a i n  a p r o c e s s  w h i c h  h a s  no r e c o g n i z a b l e  b e n e f i t s .
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A R T I C L E  5.
C O A S T A L  M A N A G E M E N T  C O N S I S T E N C Y  ' E T E R M I N A T I O N S

22 AAC 10.500 S i n g l e  D e t e r m i n a t i o n  R e q u i r e d  for 
C e r t a i n  P r o j e c t s : »

The r e g u l a t i o n s  a t t e m p t  t o  d e s i g n a t e  a lead a g e n c y .  W e  e n d o r s e
the c o n c e p t  of the lead a g e n c y  b e i n g  one w i t h  e x p e r t i s e  in t h e
matter. F o r  oil a n d  eras o p e r a t i o n s  this  w o u l d  b e  DNR. We 
also e n d o r s e  o n e  c o n s : s t e n c y  d e t e r m i n a t i o n  f o r  s t a t e  a n d  
federal p u r p o s e s .  T h e r e  is c u r r e n t l y  a d u p l i c a t i o n  o f  j u r i s d i c t i o n ,  
and no m ethod is p r o v i d e d  in t h e  n e w  r e g u l a t i o n s  to s e t t l e  
d i s p u t e s  b e t w e e n  a g e n c i e s .  T h e  f o l l o w i n g ' a m b i g u o u s  l a n g u a g e  
o pens the d o o r  for a n  i n t e r p r e t a t i o n  t h a t  t h e  c o n s i s t e n c y  
d e t e r m i n a t i o n  is n o t  in f a c t  c o n c l u s i v e :

"The d e t e r m i n a t i o n  m a d e  u n d e r  s e c t i o n s  5 2 0 - 5 4 0  is c o n c l u s i v e
to th e e x t e n t  o f  its c o v e r a g e ,  b u t  d o e s  n o t  a f f e c t  t h e  
j u r i s d i c t i o n  o f  any a g e n c y  o v e r  a p r o p o s e d  p r o j e c t  u n d e r  
its o w n  s t a t u t e s  a n d  r e g u l a t i o n s .  N o t h i n g  i n  s e c t i o n s  
500-580  of t h i s  c h a p t e r  m a y  be c o n s t r u e d  as l i m i t i n g  
local g o v e r n m e n t  j u r i s d i c t i o n  o v e r  a n y  p r o j e c t . "

O t h e r  a g e n c i e s  and l o c a l  g o v e r n m e n t s  may s e e k  to i m p o s e  c o n s i s t e n c y  
d e t e r m i n a t i o n - t y p e  c o n d i t i o n s  o n  a p r o j e c t  t h a t  h a s  a l r e a d y  
r e c eived t h e  " s i n g l e  c o n s i s t e n c y  d e t e r m i n a t i o n " .

A n y  r e g u l a t i o n  m u s t  f i r m l y  e s t a b l i s h  that o n c e  a s i n g l e  c o n s i s t e n c y  
d e t e r m i n a t i o n  is m a d e ,  o t h e r  a g e n c i e s  or l o c a l  g o v e r n m e n t s  
h a v i n g  j u r i s d i c t i o n  a r e  b o u n d  b y  t h a t  d e t e r m i n a t i o n ,  a n d  m a y  
n o t  seek to a b r o g a t e  t h a t  d e t e r m i n a t i o n  u n d e r  t h e i r  o w n  p e r m i t t i n g  
o r  r e g u l a t o r y  a u t h o r i t i e s .

22 AAC 10.510, 520 a n d  530

T h e  OCS c o n s i s t e n c y  d e t e r m i n a t i o n  s h o u l d  b e  a r e s p o n s i b i l i t y  
o f  DNR, the agenc y w i t h  t h e  e x p e r t i s e ,  and n o t  D P D P .  T h e s e  
r e g u l a t i o n s  do not g i v e  D N R  the a u t h o r i t y  to m a k e  t h e  c o n s i s t e n c y  
d e t e r m i n a t i o n  for a l l  o i l  a n d  gas a c t i v i t i e s  i n c l u d i n g  the O C S  
b u t  splits the r e s p o n s i b i l i t y  a m o n g  three s t a t e  a g e n c i e s .

22 AAC 1 0 . 5 4 0  a n d  5 5 0

S e c t i o n  540 s t a t e s  t h a t  c o n s i s t e n c y  d e t e r m i n a t i o n s  o n  " o t h e r  
d i r e c t  state and f e d e r a l  a c t i v i t i e s  will b e  m a d e  b y  t h e  a p p r o p r i a t e  
s tate agenc y . "  T h i s  s e c t i o n  o p e n s  t h e  d o o r  for f u r t h e r  c o n f u s i o n  
b e t w e e n  the s t a t e’ a g e n c i e s  a s  to the a p p r o p r i a t e  a g e n c y  for 
p u r p o s e s  of m a k i n g  a  c o n s i s t e n c y  d e t e r m i n a t i o n .
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W h i l e  w e  do n o t  e x p r e s s  a n  o p i n i o n  as to w h a t  N O A A ' s  p o s i t i o n  
will b e  on t h i s  matt er, w e  w o u l d  p o i n t  o u t  t h a t  t h e s e  c o n s i s t e n c y  
d e t e r m i n a t i o n  r e g u l a t i o n s  do n o t  c o m p l y  w i t h  S e c t i o n  306
(c)(5) of the F e d e r a l  C o a s t a l  Z o n e  M a n a g e m e n t  A c t  a n d  its 
i m p l e m e n t i n g  r e g u l a t i o n s  w h i c h  r e q u i r e  a d e s i g n a t e d  a g e n c y  for 
s t a t e  c o n s i s t e n c y  d e t e r m i n a t i o n s .  W e  b e l i e v e  t h a t  the s p l i t  
a g e n c y  c o ncept as w e l l  as all o t h e r  c o n s i s t e n c y  p r o v i s i o n s  of 
t h e s e  r e g u l a t i o n s  w i l l  r e q u i r e  NO.-.A a p p r o v a l ,  a n d  in view’ of 
t h e  s u b s t a n t i a l  d e v i a t i o n  f r o m  N O A A ' s  d e s i g n a t e d  a g e n c y  r e q u i r e m e n t s ,  
the s t a t e  r i s k s  n o t  r e c e i v i n g  t h a t  a p p r o v a l .

2 2 A A C  10.570 P r o c e d u r e  f o r  C o n s i s c e n c y  D e t e r m i n a t i o n s :

Local c o a s t a l  r e s o u r c e  d i s t r i c t s  s hould n o t  b e  a c c o r d e d  t he 
s t a t u s  of a s t a t e  " r e s o u r c e  a g e n c y " .

S e c t i o n  570(b) w h e n  r e a d  in c o n j u c t i o n  s e c t i o n  130(c), r e q u i r e s  
? d e c i d i n g  a g e n c y  t o  give " g r e a t  w e i g h t "  t o  t he c o m m e n t s  of 
C o a s t a l  R e s o u r c e  D i s t r i c t s  w i t h  an a p p r o v e d  c o a s t a l  plan.
T h i s  e f f e c t i v e l y  g r a n t s  local c o a s c a l  d i s t r i c t s  a v e t o  p o w e r  
o v e r  p r o j e c t s  p r o p o s e d  in t h e i r  distr ict. L o c a l  a g e n c i e s  
s h o u l d  not b e  a l l o w e d  to b l o c k  p r o j e c t s  of s t a t e w i d e  or n a t i o n a l  
i m p o r t a n c e .  T h e  U n i f o r m  p r o c e d u r e s  do n o t  c o m p l y  w i t h  s e c t i o n  
3 0 6 ( c ) ( 8 )  of t h e  F e d e r a l  C Z M  Act, w h i c h  r e q u i r e s  the n a t i o n a l  
i n t e r e s t  to b e  a c c o r d e d  full c o n s i d e r a t i o n  b y  a n  a p p r o v e d  
p r o g r a m ,  nor s e c t i o n  3 0 6 ( e ) ( 2 ) ,  w h i c h  r e q u i r e s  that a p p r o v e d  
p r o g r a m s  have a m e c h a n i s m  for a s s u r i n g  t h a t  local r e g u l a t i o n s  
do n o t  unduly r e s t r i c t  o r  e x c l u d e  u s e s  w h i c h  a r e  in the s t a t e  
and n a t i o n a l  i n t e r e s t .

22 A A C  10.580 A p p l i c a n t  R e s p o n s i b i l i t y  in M u l t i p l e  
P e r m i t  C a s e s :

Th e  e f f e c t  of t h i s  s e c t i o n  is to c o n d i t i o n  the a p p r o v a l  of o n e  
p e r m i t  on the a p p r o v a l  of a n o t h e r  p e r m i t .  E a c h  p e r m i t  s h o u l d  
s t a n d  o n  its o w n  merits.

A R T I C L E S  6, 7 & 8. A P P E A L S

Far f r o m  a v o i d i n g  l i t i g a t i o n ,  the a p p e a l s  p r o c e d u r e  i n v i t e s  
p r o t r a c t e d  l i t i g a t i o n  on the p a r t  o f  any i n t e r e s t e d  i ndivi d u a l .  
M o r e o v e r ,  t h e s e  p r o c e d u r e s  w i l l  impede o r d e r l y  a d m i n i s t r a t i o n  
b v  t h e  agencies.

P r o b l e m s  a r i s i n g  p r i m a r i l y  f r o m  the se arra-, are: (1) n o
l i m i t a t i o n  on the e l i g i b i l i t y  o f  t h o s e  w h o  c a n  f i l e  a p p e a l s  
( " s tanding "); (2) t h e  length of the a p p e a l s  p r o c e s s ;  (3) 
c o m p l e x i t y  of the a p p e a l s  p r o c e s s ;  (4) b u r d e n  o n  p e r m i t  a p p l i c a n t s ;  
and (5) c o n f l i c t i n g  a p p e a l  p r o c e d u r e s .
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1. Standing:

S e c t i o n  060(b) o f  t h e  r e g u l a t i o n s  r e q u i r e s  a c o p y  o f  the 
p e r m i t t i n g  d e c i s i o n  t o  b e  s e r v e d  u p o n  any p e r s o n  w h o  h a s  
commen ted o n  t h e  p e r m i t  a p p l i c a t i o n .  S e c t i o n  620 a l l o w s  any 
p e r s o n  to s e r v e  n o t i c e  o f  a p p e a l .  S e c t i o n  640 s p e c i f i e s  t h a t  
a person h a s  s t a n d i n g  t o  a p p e a l  if (i) he w o u l d  b e  i n j u r e d  in 
fact by the a g e n c y ' s  d e c i s i o n ;  (ii) he h a s  r a i s e d  m a t e r i a l  
issues; (iii) t h e  s p e c i f i c  i s s u e s  p r e s e n t e d  o n  a p p e a l  w e r e  
r a i s e d  by the a p p e l l a n t  in c o m m e n t  o r  h e a r i n g  t e s t i m o n y ;  and 
(iv) the r e q u i r e m e n t s  o f  S e c t i o n  620 h a v e  o t h e r w i s e  b e e n  met.

This standing r e q u i r e m e n t  is so b r o a d  t h a t  it m i g h t  a l l o w  
state agencies t o  a p p e a l  t h e  i s s u a n c e  of a p e r m i t .  It ±s 
A O G A ' s  p o s i t i o n  t h a t  s t a t e  a g e n c i e s  o u g h t  n o t  b e  p e r m i t t e d  to 
a p p e a l  such d e c i s i o n s .

The test for s t a n d i n g  f o r  a n  i n d i v i d u a l  c h a l l e n g e  o f  an a g e n c y  
decisi on a p p e a r s  t o  b e  s i m i l a r  to t h a t  used b y  c o u r t s  in 
a l l o w i n g  an i n d i v i d u a l  to c h a l l e n g e  a g e n c y  a c t i o n s  b y  j u d i c i a l  
means. U n d e r  t h a t  t e s t ,  c o u r t s  h a v e  gone so far as to a l l o w  
indiv i d u a l s  to c h a l l e n g e  f e d e r a l l y  p e r m i t t e d  h u n t i n g  and 
capturing of w i l d  h o r s e s  s i m p l y  on t h e  b a s i s  t h a t  t h e  i n d i v i d u a l  
had seen w-ild h o r s e s  b e f o r e  and w o u l d  like to c o n t i n u e  s e e i n g  
them. This test, if a p p l i e d  u n d e r  the r e g u l a t i o n s ,  w o u l d  
a l l o w  v i r t u a l l y  a n y o n e  to c l a i m  "injury in fact" a n d  t h e r e b y  
gain s tanding to f i l e  a n  a p p e a l .  If thus i n t e r p r e t e d ,  t h e  
r e g u l a t i o n s  p r o v i d e  f o r  an e x c e s s i v e l y  b r o a d  s p e c t r u m  of 
potential a p p e l l a n t s .

S e c t i o n  640(b) a l s o  a l l o w s  i n d i v i d u a l s  n o t  s e r v e d  w i t h  the 
initial d e c i s i o n  t o  p e t i t i o n  for i n t e r v e n t i o n  in the appeal.
AOGA firmly b e l i e v e s  t h a t  n o  p r o v i s i o n  for i n t e r v e n t i o n  s h o u l d  
be i n c l uded in t h e  r e g u l a t i o n s .  W h i l e  the a g e n c y  s h o u l d  
consider any p o r t i o n  o f  the p r i o r  r ecord t h a t  it w i s h e s ,  
i n t e r v e n t i o n  s h o u l d  n o t  be p e r m i t t e d  d u r i n g  the a g e n c y  a p p e l l a t e  
review.

2. Length of A p p e a l s  P r o c e s s :

The appeal p r o c e s s e s  a r e  e x c e s s i v e l y  long. (See f l o w  c h a r t  
attached). A C l a s s  A  a p p e a l  c a n  t a k e  as long as 95 d a y s  
w i t h o u t  a h e a r i n g ,  a n d  125 d a y s  w i t h  a h e a r i n g ,  n o t  i n c l u d i n g  
any e x t e n s i o n  of t h e  a l l o t t e d  time p e r i o d s .  The C l a s s  B 
appeals  c a n  t a k e  as l o n g  a s  175 days, and p e r h a p s  l o n g e r ,  
d e p e n d i n g  u p o n  t h e  l e n g t h  o f  time r e q u i r e d  for t h e  a g e n c y  to 
c e r tify t h e  r e c o r d .  T h e  l e n g t h  of the p e r m i t  p r o c e s s ,  w h e n  
co m bi ned w i t h  t h e  l e n g t h  o f  the a p p e a l s  p r o c e s s ,  e s t a b l i s h e s  
an i m p e r m i s s i b l y  l o n g  p e r i o d  b e t w e e n  the time t h e  a p p l i c a t i o n  
i 8 s u b m itted a n d  t h e  t i m e  o f  final r e s o l u t i o n .  T h i s ,  o f
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c o u r s e ,  d o e s  n o t  i n c l u d e  any t i m e  w h i c h  m a y  be s p e n t  in the 
Sup-erior C o u r t  and t h e  S u p r e m e  C o u r t  in f u r t h e r  a p p eals.

3. C o m p l e x i t y :

T h e  a p p e l l a t e  p r o c e s s  is e x t r e m e l y  c o m p l e x  a n d  d i f f i c u l t  to 
a d m i n i s t e r .  M a n y  o f  the p r o v i s i o n s  w o u l d  r e q u i r e  the b e s t  
s k i l l s  of an e x p e r i e n c e d  t rial j u d g e  to p r o p e r l y  implement.

T h e  sheer n u m b e r  o f  s t e p s  w h i c h  the a g e n c y  is r e q u i r e d  to 
f o l l o w  is m i n d - b o g g l i n g .  In fact, the s t e p s  are not e v e n  set 
o u t  in a logical s e q u e n c e .  S e c t i o n  160 r e q u i r e s  t h a t  three 
d i f f e r e n t  s o r t s  o f  f i n d i n g s  b e  a p p e n d e d  t o  e v e r y  d e c i s i o n  on a 
p e r m i t  i s sued  b y  a n y  of t h e  f o u r  a g e n c i e s .  E a c h  of t h e s e  
f i n d i n g s  is s u b j e c t  to a t t a c k  o n  a p pea l. C o p i e s  of the d e c i s i o n s  
m u s t  be f u r n i s h e d  t o  a n y o n e  w h o  h a s  r e q u e s t e d  it. T h e  p r e - h e a r i n g  
c o n f e r e n c e  r e q u i r e d  by S e c t i o n  810 will  r e q u i r e  the s p e c i a l i z e d  
s e r v i c e s  of an a t t o r n e y .  T h e s e  are o n l y  a f e w  o f  the m a n y  
i n t r i c a t e  legal s t e p s  w h i c h  a r e  b e y o n d  the c a p a b i l i t i e s  of 
e x i s t i n g  d e p a r t m e n t a l  p e r s o n n e l .  M o r e  l e g a l  h e l p  wil l be 
r e q u i r e d  by e a c h  o f  the D e p a r t m e n t s .  It is d i f f i c u l t  to 
u n d e r s t a n d  h o w  s u c h  e l a b o r a t e  a p p e a l s  p r o c e d u r e s  gr ew o u t  of 
a n  e f f o r t  to s i m p l i f y  t h e  process.

A. B u r d e n  o n  P e r m i t  A p p l i c a n t s :

S e c t i o n ' 6 4 0 (a) r e q u i r e s  the a p p l i c a n t  to b e c o m e  a p a r t  of the 
a p p e a l s  p r o c e d u r e  e v e n  if he d o e s n ' t  w i s h  to.

T h e  Class B a ppeal p r o c e s s  is a l m o s t  i d e n t i c a l  w i t h  a trial in 
the S u p e r i o r  C o u r t .  It i n c l u d e s  p u b l i c a t i o n  of n o t i c e  of 
a p p e a l ,  i n t e r v e n t i o n  by third p a r ties, d i s c o v e r y  p r o c e e d i n g s ,  
p r e - h e a r i n g  c o n f e r e n c e  a n d  p r e - h e a r i n g  o r d e r ,  d e  n o v o  h e a ring, 
f o r m a l  e v i d e n c e  rules, full r e c o r d s  c e r t i f i c a t i o n ,  etc. T hese 
e x t r a o r d i n a r y  r e q u i r e m e n t s  a r e  b e y o n d  the a p p e a l s  p r o c e d u r e s  
o u t l i n e d  in the A P A .  T h e y  a r e  a b u r d e n s o m e  r e q u i r e m e n t  to 
i m p o s e  o n  t h e  a p p l i c a n t .

A l l  permit, a p p l i c a n t s  w i l l  b e  required, as a p r a c t i c a l  matter, 
to  h i r e  a d d i t i o n a l  legal help.

5. C o n f l i c t i n g  A p p e a l  P r o c e d u r e s ;

T h e s e  a p p e a l  p r o c e d u r e s  are c e r t a i n l y  in c o n f l i c t  w i t h  e x i s t i n g  
a g e n c y  r e g u l a t i o n s  for a d m i n i s t r a t i v e  a p p e a l .  E x i s t i n g  r e g u l a t i o n s  
m u s t  be s u b s t a n t i a l l y  r e v i e w e d  and r e v i s e d  to e l i m i n a t e  c o n f l i c t s  
w i t h  the new r e g u l a t i o n s .  T h i s  w i l l  f u r t h e r  c o m p l i c a t e  the 
e f f o r t s  of the a g e n c y  t o  b r i n g  its p r o c e d u r e s  i n t o  c o n f o r m a n c e  
w i t h  the new r e g u l a t i o n s  w i t h i n  a n y  r e a s o n a b l e  time frame.



The r e g u l a t i o n s  m a y  c o n f l i c t  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e s  
Act. Under t h a t  Act, the i n i t i a t i o n  o f  a h e a r i n g  t o  d e t e r m i n e  
w h e t h e r  a right, license, or o t h e r  p r i v i l e g e  s h o u l d  be gra nted, 
i s s u e d  or r e n e w e d  is made by f i l i n g  a s t a t e m e n t  of issues, 
r a t h e r  than  a n o t i c e  of appe al. A n o t i c e  o f  h e a r i n g  m u s t  be 
i s s u e d  at least 10 days p r i o r  to the h e a r i n g .  F i n a l l y ,  a d j u d i c a t o r y  
h e a r i n g s  are to b e  p r e s i d e d  o v e r  by a h e a r i n g s  o f f i c e r .  The 
r e g u l a t i o n s  may n o t  b e  in a g r e e m e n t  w’ith the above p r o v i s i o n s .

Vie th a n k  you for the opportunity to comment. Ke urge your 
efforts to prevent implementation of these c o u n t e r - p r o d u c t i v e  
r e g ulations w h i c h  nearly totally miss the mark of their intended 
objective of r e g u l a t o r y  reform.

A n y t i m e  at your conve n i e n c e  we stand ready to discuss this 
matter and lend w h a tever assistance we can.

V e r y  t r u l y  yours,

W I L L I A M  W. H O P K I N S  
E x e c u t i v e  D i r e c t o r

KWH: k m

A t t a c h m e n t

E n c l o s u r e s

cc: G o v e r n o r  J a y  S. H a m m o n d
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APPEALS PROCEDURES
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ARCTICLES 6,7/and 8 ....

"CLASS A" APPEALS

• *

"CLASS B" APPEALS

E n t r y
o f  Agency
d e c i s i o n

o r 15 d a y s
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u g e n c y
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Agency 10
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n o t i c e

( . 6 4 0  ( b ) )
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D e c i t i e s
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!S
10 days

...................................
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10 days
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» ) t t O - L
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Due
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I n t e r v e n ­
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S c r v c 3  
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h e a r i n g

( ^ 6 % )  )
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Serves 
Discovery  
M a te r i a l s

20 days
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Serve
Discovery
M a te r i a l s

At l e r . s t  15 
. d a v ' s  n n t i r e  ...

Agency may hold 
P rehea r ing  
Conference a t  
i t s  D i s c r c c t i o n

(000 (a) ) (000 (b) ) (810 (a) )

Maximum 90 daya



S u p e r io r  
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AS 44.62.560

Agency

i s s u e s  
p r c l e a v in g .  
o rd e r  

( .810  (d))
7 1

: •

Hearing
••Held

n1

Agency 
c e r t i f i e o  
re c o rd

( .030)
l
t_____  _____  , ,

OCO•X

1 _ _ ̂  - M

P a r t i c  a may 
serve  p ro ­
posed f i n d ­
ings  I
(.BSO) I

30 d a y n
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N o r p a c  E x p l o r a t i o n  S e r v i c e s  f u l l y  s u p p o r t s  S e n a t e  B i l l  84 c o n c e r n i n g  t h e  
p r o c e s s i n g  o f  p e r m i t s  b y  s t a t e  a g e n c i e s .  I t  h a s  b e c o m e  a b u n d a n t l y  c l e a r  i n  

t h e  l a s t  f e w  y e a r s  t h a t  t h e  p a r t i c u l a r  m e c h a n i s m s  n o w  i n  p l a c e  a r e  
u s e d  t o  d e l a y  a n d  i n  s o n e  c a s e s  k i l l  p r o g r a m s  t h a t  m i g h t  h a v e  b e e n  

p l a n n e d .  T h e  p e r m i t t i n g  p r o c e s s  is e n t i r e l y  too l e n g t h y  a n d  t o o  b r o a d .
It w o u l d  f a c i l i t a t e  m a t t e r s  i m m e a s u r a b l y  if t h e  p r o c e s s  c o u l d  b e  

s t r e a m l i n e d  t o  r e f l e c t  e a r l i e r  d a y s .  D u r i n g  t h e  6 0 's, o n l y  o n e
p e r m i t  w a s  r e q u i r e d  f o r  o n s h o r e  s e i s m i c  w o r k  a n d  t h i s  c o u l d  u s u a l l y

b e  o b t a i n e d  i n  a m a x i m u m  t i m e  f r a m e  of 2 w e e k s ,  o f t e n  t h e  p e r m i t  
w o u l d  b e  i s s u e d  i n  2 o r  3 d a y s .  N o w  t h e  r e v i e w  p r o c e s s  m u s t  c l e a r  

3 or 4 a g e n c i e s ,  b o t h  f e d e r a l  a n d  s t a t e ,  b e f o r e  t h e  p e r m i t  is i s s u e d .
O f  p a r t i c u l a r  i m p o r t a n c e  i n  t h e  s u b j e c t  B i l l , i s  t h e  t i m e  l i m i t s  
i m p o s e d  u p o n  t h e  a g e n c i e s  to r e s p o n d  t o  e x p l o r a t i o n  r e q u e s t s ,

A l a s k a  e x p l o r a t i o n  w o r k  r e q u i r e s  m o r e  i n t r i c a t e  f o r w a r d  p l a n n i n g  t h a n  

c o m p a r a b l e  w o r k  i n  t h e  S o u t h  40 a n d  a t i m e l y  p e r m i t  w i l l  m e a n  t h e
d i f f e r e n c e  b e t w e e n  g o ^ o r  n o  g o ^ o n  a p r o j e c t .
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M Y  MA H S  IS V A L  PtQLYNSAlJX. I A M  REPRESSHTIEG VBCO, I E C . , Aii A L & S K A H  CORPORATION, 

PEOVTDIliG O I L  F I E L D  S EH7ICES DOTH Hi T H E  PPJGEfvOY FAY, H K A U F O K T  S E A  A K S A  AJ3D 

T U B  KEN&I A R E A  I N  ALASKA.

O D E  W O R K  IS BECOMING PROGRESSIVELY K0E3 lET/CSLVED IN T H E  JOGULAirDRY PERMIT 

* SYSTEM IMPOSED U P O N  A L L  KBS' DEVELOPMENTS B Y  FEDERAL, STATE, A M D  M O U I C I P A M T Y  

GOVEKKWSiT. E O T  T H A T  W E  C O NSIDER 1’ER.M.TITIEG UNNECESSARY., B U T  W E  FEEL TEE 

CCMBESSOHE 1XXTCHSOTATI0N ? 2 S D  IXIPLI CAT I Oil O F  PERMITS I S  W I THOUT JUSTIFICATION, 

T H E  TTUMSRR O F  A G E N C I E S  A N D  T H E  T I M E  INVOLVED TO OBTAIN T H E  P E RMITS IS 

EXCESSIVE, A L L  O F  W H ICH RESULT Hi HIGHER COSTS T O  THE C L IENT A M D  ULTIMATELY 

TIES COM SUMER.

I N  T I E  D B V B L O P M S N T  A M D  P L A K N I R G  STAGES 0? A  N E W  PROJECT I T  IS A T  FIRST 

NECE S S A R Y  T O  IDENTIFY T H E  P E R M I T  HK#0IRESIENl’ AMD T H E  RESPECTIVE AGENCIES

j @ a  T H E  S UBMITTAL OF PERMITS. IU SOME CASES VOIKCESS O F  FAl’RRtf

’•• ... ___
REQ U I K S D  5-& N E C E S S I T A T E  MANY M A N  HOURS fPO COMPILE, RESULTING XU EVEN M5RR

M A N  HOURS O F  D E LAYS R E S E A RCHING GOVERNJIrSfTAL AGENCY INQUIRIES.

PL* A P P E A R S  lflAT T H E  G O V E R NMENTAL ACEHCIFS GIVE H O  CtRlSXDEKATI DN F O R  T H E  

COHTBOLLIIIS C O S T S  R ESULTING FROM THESE OVERBUKDSNSOWB REQUI3U5HEN7S.

P E RMIT K E g O T R K M S M T S  ItAVB Iff SOME CASES CAUSED Y E A R S  OP DFJ^Y A N D  IN CrffliiR 

CASKS CHANGE O F  T U B  L OCATION O F L A B O R  PROTECTS. IT 3IAS --RESULTED INJ

SPXRALIHG COSTS. V?E M U S T  GI V E  M O R E  CONSIDERATION T O  T U B  COSTS O F  THESE 

BSMFPITS WHI C H  11IK PERMITTING SYSTEM IS MEANT TO PHfJVTDS t)S WITH.

IT IS T O  TUTS H M D  TH A T  W K  SUPPORT THE SECOND HOUSE CX>MRT'TO1S F’J B S T l T U m L  }i  

1 D R  COMMITTEE SYSTEM .FOR T U B  SENATE DILI. G4 IAB O R  A1ID COMMERCE.
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£  $ 3 2 1 6  I l i a m n a  A v e n u e
| j * y  *

x T  Anchorage, A K  Q2SE3 9 9  5 0 2  

’ 907 243-6389

F e b r u a r y  18, 1 9 8 2

T o  W h o m  i t  M a y  C o n c e r n :

M y  n a m e  is R o n a l d  J o r d a n ,  P r e s i d e n t  o f  N o r t h e r n  D r i l l i n g  S e r v i c e s  

i n  A n c h o r a g e ,  A l a s k a .

W e  p r o v i d e  w e a t h e r ,  r a d i o ,  m e d i c a l  a n d  l a b o r  s e r v i c e s  t o  t h e  o i l  
c o m p a n i e s .  W e  a l s o  l e a s e  a n d  r e n t  e q u i p m e n t  t o  t h e s e  o i l  c o m p a n ­

ies .

T h i s  t e s t i m o n y  is i n  f a v o r  o f  t h e  S e c o n d  H o u s e  C o m m i t t e e  S u b s t i ­
t u t e  f o r  C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  # 8 4 ,  L a b o r  a n d  
C o m m e r c e .

A  s u b c o n t r a c t o r  u s u a l l y  k n o w s  o f  an u p c o m i n g  c o n t r a c t  f r o m  a n  o i l  
c o m p a n y  a n d  t h e r e f o r e  p l a n s  f o r  it. T h e r e f o r e ,  b e c a u s e  o f  t h e  

r e g u l a t o r y  a g e n c i e s  m e t h o d  o f  i s s u i n g  p e r m i t s  t o  t h e  o i l  c o m p a n i e s ,  
w e ,  t h e  s u b c o n t r a c t o r s  f i n d  i t  v e r y  d i f f i c u l t  t o  p l a n  t h e  c o u r s e s  

o f  a c t i o n  i n  d e a l i n g  w i t h  t h e s e  c o n t r a c t s .  W e  h a v e  o u r  o b l i g a t i o n s  
t o  f u l f i l l  a n d  p l a n n i n g  a h e a d  ^as w e  d o . c o s t s  u s  m o n e y  w h e n  w e  h a v e
t o  s h e l f  a * i t e m  b e c a u s e  o f  a d e l a y  .in'a p e r m i t  t h a t  is n o t  i s s u e d

t o  a n  o i l  c o m p a n y .

I t  i s  v e r y  d i f f i c u l t  to e v e n  t h i n k  a b o u t  a f u l l  t i m e  c r e w  f o r
e a c h  c o n t r a c t  a s  w e  c a n  n o t  a f f o r d  t o  p a y  f o r  a c r e w  t o  b e  o n
s t a n d  b y  w h i l e  w a i t i n g  f o r  a c o n t r a c t  w h i c h  is d e p e n d i n g  o n  a 
p e r m i t .

I b e l i e v e  t h i s  B i l l  w o u l d  e l i m i n a t e  d u p l i c a t i o n  a n d  s p e e d  u p  t h e  

p r o c e s s i n g  o f  p e r m i t s .

S i n c e r e l y ^

R o n a l d  1.. J o r d a n

N o r t h e r n  D r i l l i n g  S e r v i c e s ,  I n c .

R L J :k h



ALASKA 
SUPPORT INDUSTRY 
ALLIANCE
P.O. Box 100, Anchorage, Alaska 99510

T E S T I M O N Y  B E F O R E  T H E  H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

O N  S E N A T E  B I L L  84 

BY

J O E  M A T H I S ,  P R E S I D E N T ,  A L A S K A  S U P P O R T  I N D U S T R Y  A L L I A N C E

F E B R U A R Y  J9, 1982

MR. C H A I R M A N  A N D  M E M B E R S  OF T H E  H O U S E  L A B O R  A N D  C O M M E R C E  

C O M M I T T E E .  M Y  N A M E  IS J O E  M A T H I S .  I A M  O F F E R I N G  T H I S  T E S T I M O N Y  

O N  B E H A L F  OF  T H E  A L A S K A  S U P P O R T  I N D U S T R Y  A L L I A N C E .

T H E  A L L I A N C E  IS A N O N - P R O F I T  O R G A N  1?A V I O N  R E P R E S E N T I N G  

I N D I V I D U A L S  A N D  S U P P O R T  C O M P A N I E S  I N V O L V E D  IN T H E  M I N I N G ,  C O N ­

S T R U C T I O N  A N D  P E T R O L E U M  I N D U S T R I E S .  T H E  P U R P O S E  OF O U R  O R G A N I­

Z A T I O N  IS T O  F O S T E R  A N D  P R O M O T E  T H E  I N T E R E S T S  O F  T H E  S U P P O R T  

I N D U S T R Y  A N D  M O R E  P A R T I C U L A R L Y  T O  I M P R O V E  P U B L I C  U N D E R S T A N D I N G  OF  

T H E  I N T E R - R E L A T I O N S H I P  OF  P O L I T I C A L  D E C I S I O N S ,  I N D U S T R Y  ACTIVITIP. 

A N D  T H E  E C O N O M I C  H E A L T H  OF  A L A S K A .

T H I S  B R I N G S  M E  T O  W H Y  T H I S  T E S T I M O N Y  IS B E I N G  O F F E R E D .  W E  

O F  T H E  S U P P O R T  I N D U S T R Y  H A V E  S U F F E R E D - - A L M O S T  U N N O T I C E D  BY G O V E R N  

M E N T .  O U R  S U F F E R I N G  C O M E S  N O T  IN A  D I R E C T  W A Y ,  B U T  A N  I N D I R E C T  - •• 

A L T H O U G H  V E R Y  R E A L - - W A Y .  E A C H  T I M E  B U R E A U C R A C Y  D E L A Y S  T H E  

P R O G R E S S  O F  M A J O R  I N D U S T R Y  BY O V E R - R E G U L A T I N G  A N D  D U P L I C A T I N G  OF 

P E R M I T T I N G  R E Q U I R E M E N T S ,  IT IS C R E A T I N G  A R E A L  H A R D S H I P  ON Till; 

S U P P O R T  I N D U S T R Y  A S W E L L.  THERE. IS AN  A P P A R E N T  L A C K  O F  A W A R E N E S S



ALASKA 
SUPPORT INDUSTRY 
ALLSAWCE
P.O. Box 100, Anchorage, Alaska 99510

BY SOME REGULATORY AGENCIES AS TO THIS CHAIN OF EVENTS OF INDUSTRY 

ACTIVITY AND WHAT IMPACT THEIR INEFFICIENCY AND FOOT-DRAGGING HAS 

ON IT. THIS IS WHAT REGULATORY REFORM SHOULD SEEK TO HELP.

WE OF THE SUPPORT INDUSTRY NEED THE 2ND HOUSE COMMITTEE 

SUBSTITUTE FOR COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 84 AS 

MUCH AS, IF NOT MORE THAN, THE MAJOR INDUSTRIES OF THIS STATE.

SUPPORT INDUSTRY SURVIVES BY BEING EFFICIENT AND ABLE TO 

RESPOND TO THE NEEDS OF MAJOR INDUSTRY. AS SUBCONTRACTORS WE MAY 

NOT BE REQUIRED TO HAVE THE PERMITS, BUT WE MUST WAIT ALL THE 

SAME UNTIL THEY ARE GRANTED. UNNECESSARY DELAYS HAVE A REAL AND 

SUBSTANTIAL IMPACT ON THE SUPPORT INDUSTRY. THE IMPACT COMES JN 

THE FORM OF LOST TIME, HIGHER UNEMPLOYMENT, AND JUST PLAIN OLD 

ANXIETY AND WORRY DUE TO EQUIPMENT SITTING IDLE AND CREDITORS 

KNOCKING AT THE DOOR. THIS INABILITY TO PLAN, BUDGET, AND 

OPERATE EFFICIENTLY IS VERY MUCH A PROBLEM IN OUR INDUSTRY.

THIS PROBLEM IS CARRIED STILL FURTHER DOWN THE CHAIN. OUR 

EMPLOYEES HAVE CAR PAYMENTS, HOUSE PAYMENTS, AND FAMILIES TO CARE 

FOR AND ARE FACED WITH THESE SAME UNCERTAINTIES AND WORRIES ON AN 

INDIVIDUAL LEVEL.

AS YOU CAN SEE, LACK OF A COMPREHENSIVE AND EFFICIENT 

REGULATORY SYSTEM REACHES ALL THE. WAY DOWN TO THE WAGE-EARNER.



ALASKA 
SUPPORT INDUSTRY 
ALLIANCE
P.O. Box 100, Anchorage, Alaska 99510

INDIFFERENCE BY REGULATORY AGENCIES NOT ONLY DOES INJUSTICE TO 

PRIVATE INDUSTRY, BUT IT ALSO AFFECTS THE ALASKAN WORKING PEOPLE.

WE AGREE THERE IS A NEED FOR REGULATION. WE FEEL THE BILL 

BEFORE YOU NOW WILL MORE THAN ADEQUATELY PROTECT THE INTERESTS OF 

THE PEOPLE OF ALASKA, AS WELL AS ASSIST MAJOR INDUSTRY AND THEREBY 

GREATLY AID THE SUPPORT INDUSTRY. THEREFORE, I URGE YOU TO 

SUPPORT THIS LEGISLATION WITHOUT DELAY OR AMENDMENT.

THANK YOU FOR YOUR TIME.



HOUSE LABOR AND COMMERCE COMMITTEE 
REGARDING 2 HCS CSSB-84 ( LSC)

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE. Mv NAME IS

ETHEL H. NELSON, AND I AM AN EXPLORATION LAND REPRESENTA- 
— " ' — 1 ■-   ~ '■ ■—--- *—

TIVE FOR TEXACO INC., AND AM REPRESENTING THEM HERE TODAY.

WE APPRECIATE THE OPPORTUNITY - TO COMMENT TO YOU ON THE 

PROVISIONS OF HCS CSSB 84. AS YOU KNOV>, THE MATTER OF REG- 

ULATORYREFORM AND SPECIFICALLY PERMITTING REGULATORY REFORM 

HAS BEEN THE SUBJECT OF MANY PUBLIC HEARINGS DURING THE PAST 

THREE YEARS. THESE HEARINGS HAVE BEEN CONDUCTED ON THE UNI­

FORM PERMIT REGULATIONS PROPOSED BY THE ADMINISTRATION 

(22 AAC 10) AS WELL AS SB 84.

THERE HAS BEEN, IN THE PAST, A STALEMATE WITHIN INDUSTRY 

REGARDING SOME PORTIONS OF EARLIER DRAFTS OF THE BILL. 

HOWEVER, THE AREAS OF DISAGREEMENT BETWEEN COMPANIES HAVE 

BEEN SOLVED AND THERE IS NOW UNITED SUPPORT BY AOGA MEMBER 

COMPANIES OF THIS BILL.

INDUSTRY HAS MADE EXTENSIVE AND CAREFUL ANALYSES OF EACH 

DRAFT OF THE REGULATIONS,AND THE BILL, AND HAS SUBMITTED 

CONSTRUCTIVE COMMENTS, MADE IN GOOD FAITH, TO THE ADMINIS­

TRATION AND TO VARIOUS LEGISLATIVE COMMITTEES AT EVERY 

OPPORTUNITY. THESE COMMENTS HAVE BEEN SELECTIVELY IGNORED 

BY THE ADMINISTRATION.



HEARING BY THIS COMMITTEE LAST WEEK.

THE ADMINISTRATION, HOWEVER, HAS REOUESTED SEVERAL AMENDMENTS 

TO THE BILL, SOME OF WHICH WE SUPPORT AND SOME OF WHICH WE 

FEEL ARE NOT IN THE BEST INTEREST OF THE STATE OR THE PUBLIC 

BECAUSE THEY DO NOT PROMOTE ORDERLY DEVELOPMENT OF THE STATE'S 

RESOURCES. IN THE INTEREST OF TIME, I WILL NOT DISCUSS THESE 

AMENDMENTS EXCEPT TO SAY THAT DESPITE THE FACT THAT THERE IS 

A GREAT DEAL OF COMPROMISE ALREADY REFLECTED IN THE VERSION 

BEFORE YOU, WE ARE, IN GOOD FAITH AMD IN THE SPIRIT OF FURTHER 

COMPROMISE, WILLING TO JOIN WITH OTHERS IN ACCEPTING THIS BILL 

AS DRAFTED EVEN WITH THESE PROBLEM AREAS, AND THAT WE ARE IN 

FULL AGREEMENT WITH TESTIMONY WHICH WILL BE GIVEN BY MARC BOND 

ON BEHALF OF AOGA A LITTLE LATER.

SPECIFICALLY, I WOULD LIKE TO COMMENT ON SOME OF THE BENEFITS 

OF THIS BILL TO ALASKA AND ITS CITIZENS.

NUMBER ONE, ASSUMING V.E CAN START ALL OVER WITH THE DRAFTING 

OF REGULATIONS TO IMPLEMENT THE BILL, IT GIVES THE STATE THE 

OPPORTUNITY TO IMPLEMENT UNIFORM PERMIT PROCEDURES AND GIVES 

SOME MEANINGFUL REGULATORY REFORM.

ALSO, FOR THE FIRST TIME IN THE HISTORY OF STATEHOOD, THIS BILL 

GIVES LOCAL RESOURCE AGENCIES THE STATUTORY RIGHT TO BE HEARD 

REGARDING PERMIT ACTIVITIES IN THEIR COMMUNITY AND THE RIGHT 

FOR SUBSTANTIVE CONSIDERATION BY THE STATE OF THEIR DOCUMENTED



AGAIN, ASSUMING REASONABLE TIME FRAMES ARE INCLUDED IN THE 

REGULATIONS IMPLEMENTING THIS BILL, THE PERMIT PROCESS TIME 

AND THE NUMBER OF STATE EMPLOYEES NECESSARY TO CARRY OUT THE

PROCESS WILL BE CONSIDERABLY LESS THAN IT WOULD BE UNDER THE

PROVISIONS OF EARLIER DRAFTS OF THE BILL AND THE PENDING 

UNIFORM PERMIT REGULATIONS.

MR. CHAIRMAN, THE PROBLEMS THIS LEGISLATION IS DESIGNED TO 

CURE ARE REAL PROBLEMS. THEY MAY SOMETIMES BE SIMPLE, RUT 

THEY ARE ALL PART OF THE COMPLEX BUSINESS WHICH IS REPRE­

SENTED BY THE PETROLEUM INDUSTRY IN PARTICULAR AND OTHER 

MINERAL EXTRACTING INDUSTRIES IN GENERAL.

ALASKA'S WEALTH IS ALMOST ENTIRELY DEPENDENT ON THE PRODUCTION 

OF ITS MINERAL RESOURCES; THAT PRODUCTION IS, UNDER THE 

PRESENT PERMITTING PROCEDURES, TIME CONSUMING AT BEST AND 

COSTL/ TO BOTH THE STATE AND THE INDUSTRY IT SHOULD BE SERVING

I WOULD LIKE TO REITERATE THAT WE STRONGLY SUPPORT THE BILL

AND ASK THIS COMMITTEE TO APPROVE IT.

AGAIN, WE THANK YOU FOR THE OPPORTUNITY TO DISCUSS THIS VERY 

IMPORTANT LEGISLATION WITH YOU.

THANK YOU.



DELANEY. WILES.  HAYES. REITMAN & BRUBAKER. INC

JAMES J. DELANEY 
EUGENE F. WILES 
GEORGE N. HAYES 
STANLEY H. REITMAN 
JOHN K. BRUBAKER 
RAYMOND E. PLUMMER. JR. 
DANIEL A. GERETY 
ROBERT L. EASTAUGH 
STEPHEN M. ELLIS

A T T  O R  N  F . Y  S  A T  L A W  
SUITE 400 

•1007 WEST 3RD AVENUE
A N C H O R A G E .  A L A S K A  9 9 5 0 1  

T E L E P H O N E  2 7 9 - 3 5 8  I 
T e l e c o p i e r  2 7 9 - 3 5 8 7  

A r e a  C o d e  9 0 7

CLAY A. YOUNG 
KAREN L. HUNT
FRANK S. KOZIOI IR.
WILLIAM E. MOSELEY 
MARC D. BOND 
JACQUELINE CARR-AGNI 
J. MICHAEL MOXNESS 
J. D. CELLARS 
GREGORY J. MOTYKAF e b r u a r y  24, 1 9 8 2

Mr. J e f f  B a r r y
H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V  (MS 3100)
J u n e a u ,  A l a s k a  9 9 8 1 1

A s  p r o m i s e d ,  e n c l o s e d  is a c o p y  o f  t h e  t e s t i m o n y

w h i c h  I h a d  p r e p a r e d  f o r  p r e s e n t a t i o n  t o  t h e  c o m m i t t e e  l a s t  

w e e k .  A s  y o u  w i l l  n o t e ,  t h i s  t e s t i m o n y  d e a i s  e x c l u s i v e l y  
w i t h  t h e  a m e n d m e n t s  w h i c h  t h e  a d m i n i s t r a t i o n ,  v i a  A t t o r n e y  
G e n e r a l  C o n d o n ,  h a d  p r o p o s e d  to t h e  L a b o r  & C o m m e r c e  C o m m i t t e e  

S u b s t i t u t e  f o r  S B  84.

S h o u l d  y o u  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h e s e  c o m m e n t s ,  
p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  me.

Re: 2 n d  H C S  C S S B  8 4 (L&C)

D e a r  J e f f

V e r y  t r u l y  y o u r s

D E L A N E Y ,  W I L E S ,  H A Y E S ,  
R E I T M A N  & B R U B A K E R ,  I N C

M s r c  D. B o n d

M D B / c s  

E n e l .



A O G A  COMMENTS ON P R O P O S E D  A D M I N I S T R A T I O N
AM E N D M E N T S  TO HCS CSSB 84 (L&C)

Presented by Marc D. Bond,
Counsel for Chevron U.S.A. Inc.

a -  n -

T h e  b i l l  t h a t  we: s u p p o r t  is " 2 n d  H o u s e  C o m m i t t e e  

S u b s t i t u t e  f o r  C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  No. 84 

( L a b o r  & C o m m e r c e ) " .  I wi.ll d i s c u s s  a m e n d m e n t s  to t h a t  b i l l  

t h a t  h a v e  b e e n  p r o p o s e d  b y  A t t o r n e y  G e n e r a l  W i l s o n  C o n d o n .

T h e s e  c o m m e n t s  a r e  c o n c u r r e d  i n  b y  a l l  t h e  m e m b e r s  o f  A O G A  w h o  

h a v e  w o r k e d  o n  t h i s  i s s u e .

1. .Amend m e n t  # 1 .

T h i s  a m e n d m e n t  w o u l d  a l l o w  85 d a y s  f o r  t h e  p r o c e s s i n g  

o f  a C l a s s  II p e r m i t ,  if a  p u b l i c  h e a r i n g  w e r e  h e l d  o n  t h e  

a p p l i c a t i o n .  I n i t i a l l y  i t  s h o u l d  b e  n o t e d  t h a t  t h i s  a p p e a r s  

t o  b e  a r e p l a c e m e n t  i n  t h e  b i l l  o f  t h e  p r o v i s i o n  a l l o w i n g  f o r  

a 2 0 - d a y  e x t e n s i o n  f o r  a l l  c l a s s e s  o f  p e r m i t  a p p l i c a t i o n s  if 

a h e a r i n g  w a s  h e l d .  T h a t  p r o v i s i o n  w a s  c o n t a i n e d  i n  § 6 3 3 ( c )  

o f  t h e  2 n d  R u l e s  substitute' w h i c h  h a s  n o t  b e e n  s u p e r s e d e d .

It is i n d u s t r y ' s  p o s i t i o n  t h a t  t h i s  p r o v i s i o n  is 

u n n e c e s s a r y  a n d  u n w a r r a n t e d .  W h e n  S B  84 w a s  o r i g i n a l l y  i n t r o ­

d u c e d ,  a 3 0 - d a y  m a x i m u m  h a n d l i n g  t i m e  w a s  a p p l i e d  to a l l  

p e r m i t  a p p l i c a t i o n s .  B o w i n g  t o  a d m i n i s t r a t i v e  p e r s u a s i o n ,  

i t  w a s  a g r e e d  t h a t  h e a r i n g s ,  w h i c h  a r e  m a n d a t e d  b y  s t a t u t e ,



c o u l d  n o t  b e  h e l d  i n  t h e  3 0 - d a y  p e r i o d .  A c c o r d i n g l y ,  t h e  

b i l l  w a s  r e w r i t t e n  a s  i t  is n o w :  § 6 3 2 ( a ) ( 2 )  a l l o w s  65

d a y s  f o r  a p p l i c a t i o n s  u p o n  w h i c h  p u b l i c  n o t i c e  o n  i n t e r a g e n c y  

r e v i e w  i s  m a n d a t e d .

S i n c e  a n  a d d i t i o n a l  35 d a y s  w e r e  i n c l u d e d  e x p r e s s l y  

f o r  t h e  p u r p o s e  o f  a c c o m m o d a t i n g  p u b l i c  h e a r i n g s ,  t h e  e x t r a  

20 d a y s  a r e  u n n e c e s s a r y  a n d  a c o n t r a d i c t i o n  o f  t h e  p u r p o s e  

b e h i n d  t h e  C l a s s  I, C l a s s  II p e r m i t  d i s t i n c t i o n .

F o r  t h e s e  r e a s o n s  w e  o p p o s e  t h i s  a m e n d m e n t .

2. A m e n d m e n t  # 2 .

T h i s  a m e n d m e n t  w o u l d  a l l o w  the a p p l i c a n t  a n d  t h e  

a g e n c y  t c  a g r e e  to a n  e x t e n s i o n  o f  t h e  a p p l i c a t i o n  p e r i o d  

b e y o n d  t h e  1 2 0  d a y s  (4 m o s .) a l r e a d y  p e r m i t t e d  b y  § 6 3 3 ( a ) .

T h i s  a m e n d m e n t  is v e r y  s i m i l a r  to a p r o v i s i o n  in t h e  2 n d  R u l e s  

v e r s i o n  w h i c h  w o u l d  h a v e  a l l o w e d  t h e  t i m e  p e r i o d  to b e  e x t e n d e d  

i n  a l l  c a s e s  b y  m u t u a l  a g r e e m e n t .

W h a t  a p p e a r s  to b e  a n  i n n o c u o u s  p r o v i s i o n  is a c t u a l l y  

p r o b a b l y  u n n e c e s s a r y  a n d  a n  e x p r e s s  i n v i t a t i o n  to f u r t h e r  d e l a y .

It a p p e a r s  t h a t  e v e n  w i t h o u t  t h i s  p r o v i s i o n ,  a n  a p p l i c a n t  m a y  

b e  a b l e  to a u t h o r i z e  an e x t e n s i o n  o f  t h e  t i m e  l i m i t s  if he f e l t  

i t  w a s  jn h i s  b e s t  i n t e r e s t s .  O n  t h e  o t h e r  h a n d ,  s t a t i n g  

t h i s  e x p r e s s l y  in t h e  b i l l  p r o v i d e s  the a g e n c y  w i t h  a p o t e n t i a l  

f u l c r u m  t o  b u y  a d d i t i o n a l  time. W e  t h e r e f o r e  o p p o s e  A m e n d m e n t  if2.
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T h i s  a m e n d m e n t  r e w r i t e s  a l l  o f  § 6 3 5 ( a )  a n d  ( b ) .

T h i s  s e c t i o n  is o n e  o f  t h e  k e y  p r o v i s i o n s  o f  t h e  b i l l  i n s o f a r  

a s  i t  e s t a b l i s h e s  t h e  l e a d  a g e n c y  p r i n c i p l e  f o r  c o a s t a l  

m a n a g e m e n t  c o n s i s t e n c y  d e t e r m i n a t i o n s  a n d  c o m m e n t s  o n  f e d e r a l  

p e r m i t s .  B e f o r e  d i s c u s s i n g  t h e  p r o p o s e d  a m e n d m e n t s ,  i t  is 

i m p o r t a n t  t o  s e t  f o r t h  t h e  o b j e c t i v e s  o f  t h i s  s e c t i o n .

U n d e r  c u r r e n t  law, a n y  p e r m i t  t h a t  a f f e c t s  t h e  c o a s t a l  

z o n e  c a n n o t  be a p p r o v e d  u n l e s s  i t  is f o u n d  t o  b e  c o n s i s t e n t  

w i t h  t h e  c o a s t a l  m a n a g e m e n t  p r o g r a m .  If m o r e  t h a n  o n e  p e r m i t  

is r e q u i r e d  f o r  the p r o j e c t ,  e a c h  p e r m i t  i n v o l v e s  a r e d u n d a n t  

C Z M  c o n s i s t e n c y  d e t e r m i n a t i o n .  C o n t r a r y  d e t e r m i n a t i o n s  c a n  b e  

r e a c h e d  b y  d i f f e r e n t  a g e n c i e s  o n  t h e  s a m e  p r o j e c t .  In t h e  

s a m e  v e i n ,  a n y  p r o j e c t  t h a t  r e q u i r e s  a w a t e r  q u a l i t y  c e r t i f i c a t i o n  

b y  t h e  U.S. A r m y  C o r p s  o f  E n g i n e e r s  is s u b j e c t  t o  c o m m e n t  b y  

a l l  s t a t e  a g e n c i e s .

It is i n d u s t r y ' s  v i e w  t h a t  the s t a t e  s h o u l d  s p e a k  

w i t h  o n e  v o i c e  i n  b o t h  c a s e s .  Ixi e a c h  c a s e ,  t h e  a g e n c y  w h i c h  

h a s  t h e  p r i n c i p a l  r e s p o n s i b i l i t y  f o r  d e a l i n g  w i t h  t h e  o v e r a l l  

a c t i v i t y  s h o u l d  be t h e  l e a d  a g e n c y .  In o r d e r  to f u n c t i o n  as a 

t r u e  l e a d  a g e n c y ,  t h e  a g e n c y  m u s t  h a v e  t h e  d i s c r e t i o n ,  a f t e r  

d u e  c o n s i d e r a t i o n ,  t o  a c c e p t ,  r e j e c t  o r  m o d i f y  the c o m m e n t s  

m a d e  b y  o t h e r  a g e n c i e s .  In o r d e r  to a s s u r e  t h a t  t h e  s t a t e  

s p e a k s  w i t h  o n e  v o i c e ,  n o n - l e a d  a g e n c i e s  m u s t  b e  p r o h i b i t e d  

f r o m  m a k i n g  s e p a r a t e  c o m m e n t s  to f e d e r a l  a g e n c i e s .

3. A m e n d m e n t  # 3 .

-3-



T h e  p r o p o s e d  a m e n d m e n t  c h a n g e s  t h e  b i l l  i n  s e v e r a l  

s i g n i f i c a n t  a n d  a d v e r s e  w a y s :

a. It l i m i t s  t h e  l e a d  a g e n c y  c o n c e p t  t o  p r o j e c t s  

i n v o l v i n g  t h e  c o n v e y a n c e  o f  a n  i n t e r e s t  i n  s t a t e  l a n d  o r  w a t e r  

o r  a t  l e a s t  o n e  C l a s s  I I  p e r m i t  d e c i s i o n .  T h e r e  is n o  r e a s o n  

t o  sc c o n f i n e  t h i s  i d e a .  O n l y  o n e  d e c i s i o n  o n  c o n s i s t e n c y  

a n d  o n l y  o n e  c o m m e n t  o n  f e d e r a l  p e r m i t  a p p l i c a t i o n s  s h o u l d

b e  m a d e  r e g a r d l e s s  o f  t h e  c l a s s  o r  n u m b e r  o f  p e r m i t s  n e e d e d  

f o r  t h e  p r o j e c t .

b. T h e  p r o p o s e d  a m e n d m e n t  d o e s  n o t  s p e c i f y  t h a t  

t h e  l e a d  a g e n c y  m u s t  b e  a " r e s o u r c e  a g e n c y "  a s  d e f i n e d  in

A S  4 4 . 6 2 . 6 4 0 ( c ) ( 4 ) .  In p e r m i t t i n g  t h e  u s e  of l a n d  o r  w a t e r ,  

n o  a g e n c y  o t h e r  t h a n  t h e  " r e s o u r c e  a g e n c i e s "  s h o u l d  b e c o m e  

t h e  l e a d  a g e n c y ,  b e c a u s e  n o  o t h e r  a g e n c y  h a s  t h e  n e c e s s a r y  

e x p e r t i s e .

c. T h e  p r o p o s e d  a m e n d m e n t  r e q u i r e s  t h e  l e a d  a g e n c y  

t o  g i v e  " s u b s t a n t i v e  c o n s i d e r a t i o n "  to t h e  " c o m m e n t s "  o f  o t h e r  

r e s o u r c e  a g e n c i e s .  N e i t h e r  t e r m  is d e f i n e d ,  a n d  i t  a p p e a r s  

t h a t  t h e  a d m i n i s t r a t i o n  w o u l d  p r o b a b l y  d e f i n e  " s u b s t a n t i v e  

c o n s i d e r a t i o n "  b y  r e g u l a t i o n  in t h e  s a m e  w a y  it d e f i n e d  t h e  

t e r m  " g r e a t  w e i g h t "  i n  t h e  p r o p o s e d  U n i f o r m  P e r m i t  P r o c e d u r e  

R e g u l a t i o n s ,  22 A A C  1 0 . 9 2 0 ( 7 )  - i . e . ,  s h i f t i n g  t h e  b u r d e n

o f  p r o o f  to t h e  d e c i d i n g  a g e n c y  to r e a c h  a c o n t r a r y  c o n c l u s i o n
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T h e  d e c i d i n g  a g e n c y  s h o u l d  h a v e  t h i s  b u r d e n ,  if a t  all, o n l y  

a s  t o  t h e  d o c u m e n t e d  f a c t u a l  s t a t e m e n t s  a n d  d a t a  p r o d u c e d  

b y  t h e  c o m m e n t i n g  a g e n c y .  T h e  a d m i n i s t r a t i o n  a m e n d m e n t  

w o u l d  i m p o s e  t h i s  b u r d e n  o n  t h e  d e c i d i n g  a g e n c y  a s  to f a c t u a l  

s t a t e m e n t s ,  c o m m e n t s ,  o p i n i o n s  a n d  r e c o m m e n d a t i o n s ,  s i n c e  t h e  

t e r m  " c o m m e n t "  is n o t  d e f i n e d .

d. T h e  p r o p o s e d  a m e n d m e n t  p l a c e s  a h e a v i e r  b u r d e n  

o n  t h e  l e a d  a g e n c y  w i t h  r e s p e c t  t o  a n  a p p e a l  b y  a c o a s t a l  

r e s o u r c e  d i s t r i c t  o f  a c o n s i s t e n c y  d e t e r m i n a t i o n .  T h i s  

s e c t i o n  is b u r d e n s o m e ,  u n n e c e s s a r y  a n d  c o n f l i c t s  w i t h  t h e  

p r o v i s i o n s  of A S  4 6 . 4 0 . 1 0 0  o f  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  

F r o g r a m :

i. N o  r e a s o n  e x i s t s  t o  g i v e  g r e a t e r  e m p h a s i s  to 

t h e  c o m m e n t s  o f  c o a s t a l  r e s o u r c e  d i s t r i c t s  t h a n  to t h o s e  o f  

o t h e r  s t a t e  a g e n c i e s .  In e f f e c t  t h i s  p r o v i s i o n  c o n s t i t u t e s  

t h e  d i s t r i c t s  a s  t h e  l e a d  a g e n c y  f o r  c o n s i s t e n c y  r e v i e w  - a 

r e s u l t  n o t  i n t e n d e d  b y  t h e  l e g i s l a t i o n  a n d  n o t  in t h e  b e s t  

i n t e r e s t s  o f  t h e  s t a t e .

It s h o u l d  b e  p o i n t e d  o u t  the... _ne b i l l  as d r a f t e d  

r e q u i r e s  t h e  l e a d  a g e n c y  t o  c o n s i d e r  d o c u m e n t e d  f a c t s  p r o d u c e d  

b y  c o a s t a l  d i s t r i c t s .  T h i s  is n o t  a r e q u i r e m e n t  u n d e r  c u r r e n t  

law, a n d  t h u s  g i v e s  m o r e  e m p h a s i s  t o  t h e  c o m m e n t s  o f  l o c a l  

d i s t r i c t s .

ii. T h e  a p p e a l  r i g h t  i m p l i c i t l y  g r a n t e d  t o  d i s t r i c t s  

b y  s u b s e c t i o n  (b) c o n f l i c t s  w i t h  t h e  e n f o r c e m e n t  p r o v i s i o n s
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o f  A S  4 6 . 4 0 . 1 0 0 .  T h a t  s e c t i o n  s p e c i f i e s  h o w  c o m p l a i n t s  c o n ­

c e r n i n g  p e r c e i v e d  v i o l a t i o n s  o f  t h e  d i s t r i c t  p l a n  a r e  t o  b e  

h a n d l e d .  I t  a l l o w s  a d i s t r i c t ,  a c i t i z e n  o f  t h e  d i s t r i c t  

o r  a s t a t e  a g e n c y  t o  p e t i t i o n  t h e  A l a s k a  C o a s t a l  P o l i c y  

C o u n c i l  f o r  a h e a r i n g  o n  t h e  m a t t e r .  T h e  C o u n c i l  c a n  t h e n  

o r d e r  a n  o f f e n d i n g  d i s t r i c t  o r  a g e n c y  t o  c o m p l y  w i t h  t h e  

p l a n  i n  question., I n  a d d i t i o n ,  t h e  s e c t i o n  p r o v i d e s  t h a t  

s u c h  o r d e r s  m a y  b e  e n f o r c e d  b y  t h e  s u p e r i o r  c o u r t .  N o  

j u s t i f i c a t i o n  f o r  c i r c u m v e n t i n g  t h i s  p r o c e d u r e  is g i v e n  b y  

t h e  a d m i n i s t r a t i o n .  T h e  b i l l  a s  d r a f t e d  w o u l d  l e a v e  t h e  

e n f o r c e m e n t  p r o v i s i o n s  in A S  4 6 . 4 0 . 1 0 0  i n t a c t .

W e  b e l i e v e  t h e  b i l l  a c  d r a f t e d  e n c o m p a s s e s  t h e  c o n c e r n s  

r a i s e d  b y  t h e  a d m i n i s t r a t i o n ,  a n d  t h e  a g r e e m e n t  r e a c h e d  l a s t  

f a l l  c o n c e r n i n g  t h e  r e l a t i o n s h i p  b e t w e e n  l o c a l  d i s t r i c t s ,  

s t a t e  a g e n c i e s  a n d  t h e  l e a d  a g e n c y .

F o r  t h e s e  r e a s o n s  w e  o p p o s e  t h e  p r o p o s e d  a m e n d m e n t .

4. A m e n d m e n t  #4.

T h i s  a m e n d m e n t  w o u l d  a l l o w  a s t a t e  a g e n c y  o t h e r  t h a n  

t h e  l e a d  a g e n c y  to c o m m e n t  on a f e d e r a l  p e r m i t  a p p l i c a t i o n  

w h e r e  f e d e r a l  l a w  so r e q u i r e  F e d e r a l  l a w  s o m e t i m e s  r e q u i r e s  

t h a t  c o m m e n t s  b j  s o l i c i t e d  f r o m  a p a r t i c u l a r  s t a t e  a g e n c y  

c o n c e r n i n g  a p r o j e c t  w h i c h  is u n d e r t a k e n  b y  a f e d e r a l  a g e n c y
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a n d  W i l d l i f e  C o o r d i n a t i o n  A c t ,  w h i c h  r e q u i r e s  c o n s u l t a t i o n  

w i t h  t h e  h e a d  o f  t h e  a g e n c y  e x e r c i s i n g  a d m i n i s t r a t i o n  o v e r  

t h e  w i l d l i f e  r e s o u r c e s  o f  t h e  s t a t e .  16 U S C  § 6 2 2 ( a ) .  Cf.

4 2 , U S C  § 4 3 3 4 .

W e  b e l i e v e  t h a t  f e d e r a l  l a w  r e q u i r i n g  t h e  s o l i c i t a t i o n  

o f  c o m m e n t s  f r o m  s p e c i f i c  s t a t e  a g e n c i e s  w o u l d  o v e r r i d e  t h e  

s e c t i o n  as w r i t t e n .  N e v e r t h e l e s s ,  w e  s u p p o r t  t h e  p r o p o s e d  

a m e n d m e n t  i n  o r d e r  t o  m a k e  t h e  e x c e p t i o n  e x p l i c i t .

5. A m e n d m e n t  # 5 .

T h e  p r o p o s e d  a m e n d m e n t  w o u l d  s p e c i f y  D N R  a s  t h e  l e a d  

a g e n c y  i n  c e r t a i n  i n s t a n c e s .  T h e  a m e n d m e n t  d o e s  n o t  a c c o m p l i s h  

t h e  i n t e n d e d  r e s u l t .

T h e  a m e n d m e n t  is c o n f u s i n g  a n d  d i f f i c u l t  t o  u n d e r s t a n d ,  

T h e  p r o v i s i o n  c o u l d  b e  i n t e r p r e t e d  to r e q u i r e  D N R  t o  c o m p l e t e  

§ 4 0 1  c e r t i f i c a t i o n s ;  D N R  d o e s  n o t  p r e s e n t l y  h a v e  t h e  e x p e r t i s e  

to d o  t h is.

O u r  l a n g u a g e  is c l e a r :  t h e  c o m p l e t i o n  o f  § 401 

c e r t i f i c a t i o n  b y  a n  a g e n c y  d o e s  n o t  a l o n e  c o n s t i t u t e  t h a t  a g e n c y  

as t h e  l e a d  a g e n c y .

6. A m e n d m e n t  #6 ( C o n d o n  0 7 ) .

T h i s  p r o p o s e d  a m e n d m e n t  a t t e m p t s  t o  s t a t e  t h a t  

a p p e a l s  o f  p e r m i t t i n g  d e c i s i o n s  a r e  n o t  s u b j e c t  t o  t h e  n o r m a l

-7-



A P A  p r o c e d u r e s .  T h e  p r o p o s e d  l a n g u a g e  s t a t e s  t h e  a p p e a l s  

" n e e d  n o t  c o m p l y  w i t h "  t h e  A P A  p r o c e d u r e s .  W h i l e  w e  s u p p o r t  

t h e  i n t e n t  o f  t h e  c h a n g e ,  w e  p r o p o s e  t h a t  t h e  a m e n d m e n t  b e  

m o d i f i e d  t o  r e a d  a s  f o l l o w s :

" A d m i n i s t r a t i v e  a p p e a l s  [ E X C E P T  A S  P R O V I D E D  

I N  T H I S  S E C T I O N  T H E  P R O C E D U R E  IS] c o n d u c t e d  

u n d e r  t h i s  s e c t i o n  a r e  n o t  s u b j e c t  to t h e  

p r o c e d u r e s  o u t l i n e d  i n  A S  4 4 . 6 2 . 3 3 0  - 4 4 . 6 2 . 6 3 0 . "

W i t h  t h i s  c h a n g e ,  w e  s u p p o r t  t h e  a m e n d m e n t .

7. A m e n d m e n t  #7 ( C o n d o n  # 8 ) .

T h e  p r o p o s e d  a m e n d m e n t  w o u l d  a l l o w  t h e  a d m i n i s t r a t i v e  

a p p e a l s  t i m e  l i m i t s  t o  b e  e x t e n d e d  " w h e n  a p p l i c a b l e  d u e  p r o c e s s  

r i g h t s  m a y  r e q u i r e  m o r e  f o r m a l  a d m i n i s t r a t i v e  p r o c e e d i n g s . "

W e  o b j e c t  to t h i s  a m e n d m e n t .

a. N o  a g e n c y  o r  i n d i v i d u a l  is s e t  f o r t h  w h o s e

r e s p o n s i b i l i t y  i t  is to d e t e r m i n e  wher. " a p p l i c a b l e  d u e  p r o c e s s

r i g h t s "  r e q u i r e  m o r e  time.

b. T h i s  u n d e f i n e d  c a t c h - p h r a s e  m a y  b e c o m e  a v e h i c l e  

b y  w h i c h  a d m i n i s t r a t i v e  a p p e a l s  m a y  t a k e  l o n g e r  t h a n  t h e  

s p e c i f i e d  t i m e  p e r i o d  a s  a m a t t e r  o f  c o u r s e ,  r a t h e r  t h a n  

e x c e p t i o n .

c. " D u e  p r o c e s s "  t h e  c o n s t i t u t i o n a l  s e n s e  

r e q u i r e s  n o t i c e  o f  a n  a c t i o n  a f f e c t i n g  a p e r s o n  a n d  a n  o p p o r -
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t u n i i y  t o  b e  h e a r d  t h e r e o n .  K o d i a k - A l e u t i a n  C h a p t e r  o f  A l a s k a  

C o r s e r v a t i o n  Soc. v. K l e p p e , 423 F . S u p p .  544 (D. A l a s k a  1 9 7 6 ) .  

N o  o n e  h a s  a v e s t e d  r i g h t  i n  a n y  p a r t i c u l a r  m o d e  o f  p r o c e d u r e  

s u c h  t h a t  l e g i s l a t i v e  c h a n g e  is p r o h i b i t e d .  A r c t i c  S t r u c t u r e s , 

Inc. v. W e d m o r e , 605 P . 2d 426, 4 3 6  ( A l a s k a  1 9 7 9 ) .  D u e  p r o c e s s  

r e q u i r e s  o n l y  t h a t  a s u b s t a n t i a l  a n d  e f f i c i e n t  r e m e d y  r e m a i n  

a v a i l a b l e .  Id. T h e r e  a p p e a r s  t o  b e  n o  r e a s o n  w h y  a c o n s t i t u ­

t i o n a l l y  p e r m i s s i b l e  a p p e a l  p r o c e d u r e  c o u l d  n o t  b e  o u t l i n e d  

b y  r e g u l a t i o n  a n d  c o m p l e t e d  w i t h i n  45 o r  65 d a y s .

d. If t h e r e  a r e  s t a t u t e s  w h i c h  r e q u i r e  a l o n g e r  

p e r i o d  o f  t i m e ,  t h e  p h r a s e  " E x c e p t  a s  o t h e r w i s e  r e q u i r e d  b y  

f e d e r a l  l a w , "  c o u l d  b e  i n s e r t e d  i n  f r o n t  o f  s u b s e c t i o n  ( b ) .

3. A m e n d m e n t  08 ( C o n d o n  # 9 ) .

T h i s  p r o p o s e d  a m e n d m e n t  w o u l d  r e q u i r e  e v e r y  a p p e l l a n t  

o f  a p e r m i t t i n g  d e c i s i o n  t o  s e e k  a n  a d m i n i s t r a t i v e  a p p e a l  

p r i o r  to i n i t i a t i n g  a c o u r t  a p p e a l .  It w o u l d  r e q u i r e  t h e  

" e x h a u s t i o n  o f  a d m i n i s t r a t i v e  r e m e d i e s . "

W e  b e l i e v e  t h a t  t h e  p o t e n t i a l  a p p e l l a n t  s h o u l d  h a v e  

t h e  o p t i o n  to d e c i d e  w h e t h e r  t h e  a d m i n i s t r a t i v e  r e c o r d  is 

s u f f i c i e n t  f o r  a c o u r t  a p p e a l .  In m a n y  c a s e s ,  f u r t h e r  a d m i n ­

i s t r a t i v e  a p p e a l  w i l l  r e s u l t  o n l y  in a r u b b e r  s t a m p  o f  t h e  

i n i t i a l  p e r m i t t i n g  d e c i s i o n .  In o t h e r  c a s e s ,  a q u e s t i o n  of 

l a w  m a y  be r a i s e d  t h a t  s h o u l d  b e  r e s o l v e d  w i t h  d i s p a t c h  b y  a

- 9 -



court. In such cases, a mandatory administrative appeal 

only serves to waste time.

9. Amendment #9 (Condon #10) .

This proposed amendment would effectively eliminate 

the preference right of a permit appeal on the civil calendar 

The stated purpose of the amendment is to avoid the amendment 

of court rules in violatxon of Alaska Const. Art. IV, § 15. 

Th"' 3 section requires a two-thirds vote of the legislature 

to change court rules.

This section as contained in the draft bill does 

not change court rules. No court rule (with the possible 

exception of the "speedy trial" rule in criminal cases, 

Criminal Rule 45) establishes a preference for court cases. 

This has traditionally been done by legislation, and is a 

matter of substantive, rather than procedural law. Cf. 

lien foreclosure proceedings which are granted preference 

by statute. AS 34.35.005(c).

Aside from the non-aincndment of court rules, the 

directory language "should have" has no defined legal meaning 

It is technically inartful and legally meaningless.

1 0 .  Amendment #10 (Condon  # 6 ) .

T h i s  p r o p o s e d  am en d m en t  w o u l d  e l i m i n a t e  t h e  t i m e



limit on extensions by the requesting agency for commenting 

agencies to submit comments. We oppose this amendment.

This amendment would permit commenting agencies to 

submit comments on the day before a permitting decision is 

required, thus allowing the deciding agency, the applicant 

and others no time to respond to the comment. Some definite 

time limit must be set. It is submitted that 30 days, in 

addition to the 30 days initially given, is more than suffi­

cient within which to generate a comment.

11. Amendment #13..

The proposed amendment would include the Alaska Coastal 

Policy Council as a "resource agency". This addition is 

unnecessary and duplicative. We oppose the amendment.

The Alaska Coastal Policy Council has no permitting 

responsibility and therefore should not be included in the 

permit reform bill.

Furthermore, the Council already has jurisdiction 

to review consistency determinations when petitioned to do 

so under AS 46.40.100. The Council should not have the 

function of being the lead agency on a consistency review, 

and then be called upon to review its own decision pursuant 

to AS 46.40.100.
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