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taken from the last version of HB 159. Sofo

N'.imber 0190

Number 0210

Number 0242

noted that almost all amendments in this 
draft have appeared in prior drafts.

Section 4: Speaks to employer penalties and
stop order authority. There was some 
clarification by Don Koch, Division of 
Insurance, and Jackie McClintock, Division 
of ' orkers Compensation.

Section 5: Fegards furnishing of medical
care. One thing introduced is the concept 
of "health care provider" to include a 
broader range of services and care. Sofo 
noted that the last portion of the bill 
defines health care providers.

There was discussion about reporting times. 
Rep Rogers preferred the draft committee 
substitute version of reporting tiroes over 
those in the last version. Jeff Barry noted 
that when people don't show up for scheduled 
appointments for treatment, the health care 
provider notifies the Workers Compensation 
Board (under the draft CS).

Number 0279 Sofo said that, in Section 5, the draft bill 
removers the two-year limitation on employer 
furnished medical services.

Number 0307 Rep. Rogers noticed that, in Section 8, 
which appears on line 20, pg 4 of the draft 
bill , the word "benefits" replaces the word 
"compensation". He saw nothing wrong with 
that, but felt it should he. consisted'; 
throughout the bill. Sofo pointed out that 
the' orkers Compensation Act didn't 
consistently use the words "benefits" and 
"compensation". He tried to clarify the 
difference between the two.

Number 0346 Sofo said that, in Section 10 of the draft 
CS, there appeared language new to the bill: 
AS 23.30.110(c) notice requirements are 
changed from 20 days to 30 days, and if a 
noticed hearing is not held, no additional 
notice is required.

Section 19: Sofo said that, on page 8,
Section 19 of the bill, regarding weekly 
wage, they had tried to look at a compromise 
method of determining compensation by taking 
the three highest years' wages of the



preceding five years.

Number 0378

Number 0425

Number 0443

Number 0456

There was discussion between Rep. Rogers and 
Sofo regarding clarifying the distinction 
between "compensation" and "benefits". Sofo 
felt there was also a problem with the 
definition of what is meant by "in the 
course of employment".

There was discussion among Rep. Rogers,
Sofo, and McClintock regarding scheduled and 
unscheduled payments.

Section 23: Sofo said this section includes
new definitions, the most controversial of 
which would probably be the definition of 
"in the course of employment".

Committee discussion: Sofo said the
greatest substance deleted in the draft 
version is self-insurance. Rogers noted 
that another r.’W change is the repeal of AS 
23.30.225(b). Sofo spoke £o social security 
offset, saying the section didn't interact 
correctly with federal regulations, so to 
correct this discrepancy, language was 
deleted.

Number 0515 Rep. Rogers noted that three factors must be 
met for a worker not to be considered 
performing "in the scope of employment": 1)
outside working hours; 2) off site; and, 3) 
not under the superviii~n of the employer. 
Considerable discussion ensued regarding 
what activities fell under this definition.

Numbjr 0570

Number 0595

Number 0672

Sofo then addressed the five proposed 
amendments to the workdraft. He said they 
were deleted from the new workdraft for ease 
in dealing with the legislation.

Rep. Rogers did not understand why people 
should be denied medical benefits on the 
basis of how many job referrals they 
received; he felt the language should 
perhaps be changed to job "offers". There 
was discussion of this point between Reps. 
Rogers and Martin.

Sofo addressed the second proposed 
amendment, which requires injured employees 
to report wages earned or lose their 
benefits. He said this stands as a 
reporting requirement. Barry said the



Number 0701

question could be raised as to whet' in 
additional insurance policy, such as .-an 
insurance, could be construed as earnings. 
Rogers pointed out that the amendment 
specifically addresses reporting "wages", 
which are defined as something received from 
an employer.

Koch asked what the Division of Insurance 
would be expected to do with information 
when it is received. McClintock added that 
her division hears claims., but doesn't 
adjust them. Sofo said t'uis was discussed 
before, and that the workdraft does not give 
guidelines as to what the information will 
be used for.

Number 0721 Sofo addressed the third proposed amendment, 
which referred to compensation for permanent 
partial disability. He said the language 
seems to delete the amount of time 
compensation could be collected, and lowers 
some benefits. Reps. Randolph and Rogers 
asked if lowering the benefit amounts had 
any affect on premiums, and asked the 
reasons for this action. Rep. Martin 
thought John Lewis, a consultant scheduled 
to give testimony later in the week, might 
be able to clarify this point. Barry 
pointed out that the effect would be that 
the lowest paid people v/ould lose benefits. 
Rep. Rogers felt that, if low paid people 
were affected and higher paid people 
unaffected, they should look at the number 
of dollars, not the number of weeks. He 
said it would ueem they would want to help 
the lower wage earners.

Number 0778 Sofo said the fourth proposed amendment 
addresses unemployment compensation. There 
was discussion among the committee, Sofo, 
and Koch.

Number 0825 Sofo said the fifth proposed amendment 
ensures that a worker eligible for workers 
compensation can't collect sick nay and 
workers compensation in a total amount that 
is more than 100% of a worker's normal pay. 
This provides Incentive to return to wotk. 
Barr', added that an example is a worker 
drawing holiday pay, vacation pay, nnd 
workers compensation. He noted that abuses 
have come in areas, of non-compensable sick 
pay. There was discussion between the



committee and Barry.

Number 0883

Number 0910

Jack Thompson, of WCCA/ACE, asked if a non­
union employer gets a benefit a union 
employer would not. Barry said no; there 
was discussion between Barr>, Thompson, and 
Koch on this point.

Rep. Martin asked M.C. Morgan, of the 
Division of Vocational Rehabilitation, to 
address the committee.

Number 0932 M.C. Morgan said that, in this legislation, 
Vocational Rehabilitation is one of the 
primary deliverers of services to people 
drawing workers compensation. During the 
year, 500-600 disabled will be placed in 
employment, 40% of whom are severely 
disabled. Approximately 5% of those clients 
are under workers compensation. He gave 
rehabilitation statistics, breakdowns, and 
observations on the differences between 
their general caseload and the workers 
compensation cases. He said that 
disincentives to returning to work we«.e 
eligibility for workers compensation on the 
basis cf permanent injury; greater extent of 
injuries; and greater extent of benefits.
He said it is difficult for a vocational 
rehabilitation counselor to notivat2 a 
client when the client knows this could 
damage his claim. He said this helps to 
explain the longer timeframe and higher cost 
to rehabilitate a workers compensation 
client.

Number 1026

l'umber 1045

At Rep. Martin's request, Morgan said he 
would draw up a list of suggestions, 
j-articularly suggestions to eliminate 
d.isiacentives to return to work. He noted 
that 44% of the workers compensation 
referrals come 9-12 months after the injury; 
and 30% come 18 months after injury. He 
said these long referral times reduce the 
chances of rehabilitating the injured 
person. There was discussion between Martin 
and Morgan,

Rep. Rogers said that, at a December meeting 
with the* orkers Compensation Board, it was 
suggested that there should be separate 
methods of calculating average weekly wage 
for permanent and partial disabilities, the 
temporary disability rate being based on



recent employment, and the permanent 
disability figured over a longer term. Rep. 
Martin said they should wfiit for John 
Lewis's input on this subject.

Number 1058 As there was no further business to come
before the commi:tee, the meeting was 
adjourned at 2:A.7 p.m.
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January 5, 1982

To; All concerned about Alaska's Workers Compensation
— an addition to report of December 17, 1981

From: Representative Terry Martin

Ref: More points of view to consider for Alaska’s Workers
Compensation legislation— HB 159, 1981

Changes have taken place in our state which now result in a 

number of claimants drawing excessively large benefit amounts or 

drawing benefits when they should not be entitled to them at, all.

An effort should be made to seek alternatives that would eliminate 

oversized, unearned benefits while still protecting the vast majority 

of the workforce. Necessary changes should result in compensation 

large enough for most claimants to survive on during time oi recup­

eration and rehabl13tation of injury suffered while on the job, and 

during period of temporary unemployment, while at the same time not 

reducing or eliminating the incentive to return to work.

Current policies and lack of regulations or laws result in very 

large benefit amounts when compared to some individuals' complete work 

histories. An example of this phenomena is the part-time and seasonal 

worker. The number of part-time/seasonal workers has grown drama­

tically in the past years and the projections are that the part- 

time/seasonal work force will continue to grow faster than the total 

work force. In Alaska, many seasonal and part-time workers seem to 

get injured in the closing days of their current jobs. For claimants



with a history of short working periods on an annual basis, a percen­
tage of full-time workers compensation should be considered as to 
percentage of time worked in the immediate calendar yes.r, The current 
policy is unfair to workers with full-time, long history of working, 
and also to employers. A strong duration formula will hel> to offset 
the adverse effects of a liberal benefit formula. Furthermore, support 
of persons only marginally in the labor force should be a welfare 
function and not a function of worker compensation.

Disqualification. Claimants should be disqualified for willful 
misconduct connected with work.

Gross misconduct may include acts of dishonesty, violation of
•isafety rules, assault and battery, and destruction of employer’s 

property as assessed by the Workers Compensation Board. The Board 
may also evaluate a percentage of workers compensation for willful 
misconduct connected with work. This would include willful acts 
which do not warrant a disqualification under the gross misconduct 
provision.

Job Refusal. Claimants may be disqualified by the Workers 
Compensation Board for refusal of suitable work after release by 
proper medical authority. Suitable work may be limited to jobs that 
had approximately the same pay as employment at time of injury.

Vacation Pay. The Workers Compensation Board may consider if 
vacation nay should postpone the individual from receiving workers 
compensation benefits for the weeks the vacation pay would cover.
Worker compensation is designed to be a wage-l.ost replacement program, 
therefore the feeling that the employee •* s receiving continual wages , 
so it would not be appropriate to allow the individual to draw both 
benefits.

Unemployment Compensation. Normally an individual receiving 
workers compensation for any week would not be able to work, and there­
fore would not qualify for unemployment compensation. There are 
situations, however, where the person could be able to work but 
cannot perform his old job because of the disability. If he is 
receiving unemployment compensation for any such week, the worker
compensation should reduce dollar for dollar any unemployment benefit

\

the individual could otherwise receive.



Eliminate "socialized cost" of workers compensation from employers1 
premium rates. Rates assigned to employers should be designed to try 
and recoup from most employers the loss of employees wages and medical 
cost of Injury. In many states, there has been a tendency to recog­
nize that the cost of benefits of certain types should not be charged 
to individual employers; thus, the legislature should address the 
question of separating the socialized cost from workers compensation 
premiums paid by employers, and make the cost— eg, retraining and 
rehabilitation— the responsibility of proper State agencies. This 
switch in financing social cost would certainly make State agencies 
more consciencious of expenditures associated with so-called 
"retraining programs", when State revenues are used to support their 
nori-controlled advocacies of social benefits, rather than a distant 
third or fourth party paying the bill, that has virtually no control 
over social cost of workers compensation. In evaluating the current 
rate formula in Alaska, the premiums may result in recouping more for 
socialized costs than what is necessary or fail to the employer.
Since 1975* there has been an interplay where there was a large increase 
in benefit payments which are not recouped fast enough through the 
norma], rate schedule.

The State legislature readily sees other factors that increase 
the cost of premiums for workers compensation that should be immedi­
ately addressed. These changes would reverse the Incentives of 
staying on compensation rather than returning to work as soon as 
possible. For instance, the compensation formula should not result 
in an individual drawi’—  more income monthly while on compensation 
than he or she took home while fully employed. Thus the formula 
should exclude from wages payments by the employer of the employee's 
tax for federal old age and survivors insurance, and payments from 
or to certain special benefits funds by employers. For monthly 
payments, other income from food stamps, medicaid/ medicare, child care, 
unemployment compensation, and other social services should be not 
allowed or deducted.

In the state of Alaska, an employer should be subject to certain 
interest or penalty payments for delay or default in payments of



contributions anti incur penalties for failure or delinquency in making 
reports of proper coverage for employees. The Workers Compensation 
Division or Department of Labor should be allowed authority to 
immediately close a business until there is proof that employees are 
covered for injuries received on the job and the premiums are paid up 
to date. It should be mandatory that insurance carriers notify the 
Division of Insurance within ten days when an employer has failed to 
pay premiums or suspended insurance policy,

Original employers, especially self-insured employers who will not 
for any reason rehire an employee who is re-seeking work, should be 
somewhat responsible to contribute to the second injury fund covering 
an ex-employee who is off workers compensation and working for a new 
employer. Such a policy may encourage reemployment, by the original 
employer or encourage a new employer to hire previously injured or 
handicapped workers.
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HB 159 No previous action. No action taken this 
date.

Statutory Reference:

Tape #005 
Recording 
Number 1058

Number 1070

Number 1092

Number 1160

AS 18.80; AS 23.30.

ACTION NARRATIVE

The meeting was called to order by Chairman 
Martin at 1:07 p.m. He introduced Zee 
Jackson, who had prepared a study for 
presentation to the committee.

Zee Jackson, rehabilitation consultant from 
Anchorage, presented the preliminary 
findings of a comprehensive study of 
vocational rehabilitation in the Alaska 
Workers Compensation Program. She went over 
the abstract prepared. Jackson noted that 
workers are not timely referred for 
rehabilitation, and Workers Compensation is 
not advising workers of their potential 
entitlement to vocational rehabilitation 
because of a lack of staff.

Jackson gave her recommendations and an 
overview of rehabilitation in workers 
compensation (see page 10 of her report).
Her recommendations were: )) early
identification of injured workers who 
potentially need rehabilitation; 2) use of 
competent rehabilitation providers; 3) 
provide opportunities for return to direct 
employment; 4) maintenance of atmosphere 
conducive to rehabilitation; and, 5) provide 
incentives and remove disincentives tj 
rehabilitation. She said that getting 
people back to work is the crux of 
rehabilitations.

Jackson referred to page 14 of her report, 
and presented a summary and interpretation 
of data. She said the primary sources of 
data were the state Division of 
Rehabilitation; two private rehabilitation 
firms; records of the Division of Workers 
Compensation; hearing testimony; and 
meetings of system participants, attorneys, 
medical community, insurers, and others.
She pointed out the limitations of the data, 
such as different meanings to different 
people of some terms (eg, "successfully

2



rehabilitated worker").

Number

Number

Number

Number

1199 Jackson went over comparisons of public and
private agency rehabilitations data (pages 
18-19 of report). She explained comparison 
data for four workers compensations ? :ts 
with provisions for rehabilitation b» refits 
(Alaska, Idaho, and two federal programs)(p. 
22 of report).

1280 Rep. Randolph had questions about actual
costs of rehabilitation (see table 1, p.
18). There was discussion between the 
committee and Jackson regarding figures.
Don Koch, of the state Division of 
Insurance, gave figures for insured workers 
compensation programs last year.

1336 Jackson referred to p. 16 of her report
regarding findings and recommendations. She 
said there is no rule about when an injured 
worker is referred for rehabilitation. Many 
agencies use a timeframe based on injuries 
received, but referral generally runs 60-120 
days from the date of injury. She said 
catastrophic injuries are referred right 
away. Jackson suggested instituting a 
reporting requirement for sending injury 
reports to Division of Workers Compensation. 
She also recommended the Division screen 
reports to ensure services are provided, and 
to notify injured workers of their 
rehabilitation rights. She referred to p.
17 of her report, and questioned counselors' 
qualifications to evaluate clients; she felt 
counselors may misperceive their roles; eg, 
advising people to settle cases or by giving 
advice to the Board, which is beyond the 
counselors' expertise. She felt the plans 
presented by counselors don't contain enough 
information (eg, specific goals, progress 
reporting timeframes). She said the problem 
exists because there are no guidelines or 
definitive procedures.

1398 Jackson said there seems to be a lack of
understanding of roles in the system. There 
oLould be standards of time for evaluation, 
how long to implement plan, length of 
programs. She said counselors should be 
required to report consistently, &?. . 
contents of report should be defined.

Number 1A 12 Jackson noted that there is not much effort



on the part of employers to take injured 
workers back. She said there is a need to 
develop return to work programs with 
employers and injured workers. Rep.
Randolph said if an employer puts an injured 
worker back to work, he is putting someone 
else out of work. There was discussion 
between the committee and Jackson about 
back-to-work programs.

Rep. Martin asked Jackson which parties she 
had evaluated in her study; Jackson 
explained.

Jackson went over the elements needed to 
maintain an atmosphere conducive to 
rehabilitation. She referred to page 24 of 
her report, and explained the need to 
provide incentives and remove disincentives 
to putting injureJ workers back to work.
She gave examples incentives and 
disincentives.

Jackson felt that putting a dollar limit on 
the second injury fund creates difficulties 
because the upper limit becomes a "goal" for 
people; they come to expect $10,000 worth of 
rehabilitation. She said the injured 
worker's right to money must be tied to the 
worker's need. She suggested rewording to 
leave a dollar amount and replace with 
language such as "all necessary costs". She 
felt this would not increase the cost of the 
program if properly managed.

Jackson said the Workers Compensation Board 
needs to have unquestioned authority.

Jackson discussed the risks of premature 
compromise and release settlements. She 
said self-employment plans often do not 
work. She felt settlements should be the 
exception rather than the rule. She went on 
to say that excessive litigation can impede 
successful rehabilitation. Jackson felt 
that attorneys don't really have a place in 
the system. She saw the need for a well- 
defined procedural mechanism for delivering 
rehabilitation to avoid excessive 
litigation. She felt that a major reason 
for litigation is a lack of information 
available t^ the worker. She said that void 
can be filled if there is a rehabilitation 
delivery system that sets the tone for a



positive rehabilitation program which, early 
on, lets the worker know his rights and 
responsibilities. She said this system has 
to have remedies when one party is not 
cooperating or not playing by the rules.

Number 1724 Jackson went over commonly expressed
concerns on the part of physicians, 
counselors, injured workers, 
insurer/employer, and attorneys (see p. 30 
of report).

Number 1737 Rep. Rogers said these were good
suggestions, but only three or four required 
legislative action. He suid that most of 
her suggestions could be within the 
administration, or in the self-interest of 
insurers and employers. Jackson responded 
that legislators could help. She said the 
primary ingredient is the ability of the 
administrative agency to provide assistance 
which all parties will need. She felt the 
Division doesn't currently have the staffing 
or background., and said they need a person 
with a good understanding of how to 
construct a program.

Number 1772 Rep. Martin asked how far the state is from
a reasonable program. Jackson replied that 
she was surprised no one was monitoring 
rehabilitation. She added that, as a 
counselor, she woul never attempt to work 
with a client with an attorney present. She 
said the Board encounters resistance when 
trying to deliver assistance, and was 
surprised the Board's authority is taken so 
lightly. She saw a high element of "outlaw 
mentality". Jackson said the authority is 
in the law, but is not used. She felt that, 
because roles and procedures are not 
defined, it is hard for the Board to 
exercise authority. She said the state 
needs a defined procedures manual. Sht also 
noted that counselors are not given, and 
probably would not take, directions.

Tape 6, Side A,000 Jim Robison, of W/C District Council of
Laborers and the Alaska State AFL-CIO, 
commented on Jackson's presentation.

Number 0017 Barbara Grisscn, of Pacific Marine Insurance
in Anchorage, said one incentive not 
mentioned is a 6% saving on Second Injury 
Fund tax when an employer re-employs an

5



injured worker.

Number 0036 

Number 0050

Number 0090

Jack Thompson, of WCCA, Anchorage, felt 
there were economics people dor't realize. 
Jackson again reiterated the need for 
regulations to define the Board's authority.

As there was no further business to come 
before the committee, the meeting was 
adjourned at 2:50 p.m.
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Abstract, Summary of Recomrnendaticns, Overview



£  This study was conducted to determine the effectiveness of the delivery system 
for rehabilitation benefits to injured workers covered by the Alaska Workers' 
Compensation Act. Factors examined in evaluating the system included the 
average time from the date of injury to the date of referral to rehabilitation, 
the percentage of lost-time cases receiving rehabilitation benefits, the per­
centage successfully rehabilitated, the average time spent in rehabilitation 
programs, and the average cost of such programs. The primary sources of 
information and data were the state Division of Vocational Rehabilitation and 
one of the private rehabilitation firms doing business in Alaska. Another 
source of data was a survey of injured workers who had previously participated 
in rehabilitation programs, and of workers who had signed compromise and release 
agreements in which the right to participate in such programs as part of the 
compensation system was waived. The rehabilitation programs used in two other 
j.t£te worxers' compensation systems were evaluated, in order to show examples of 
tne potential savings to be derived from a properly structured and managed 
system, and to examine procedures to be considered in developing an effective 
delivery system for rehabilitation. Gathering quantifiable data from alii 
sources was difficult, due to the incomplete nature of the available records.

The study found that the delivery system is not providing timely and adequate 
rehabilitation servicps to a substantial number of those workers who could 
benefit from them, top  two primary reasons. First, the system does not afford 
prompt referral of appropriate cases to rehabilitation facilities. Second, the 
Division of Workers' Compensation is not consistently advising workers of their 
potential entitlement to these services, nor is it monitoring the services being

• provided, primarily due to a lack of resources and trained personnel, as wel.l as 
the absence of established guidelines and procedures for monitor’ng the system.

-l-
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SUMMARY rc RECOMMENDATIONS

RECOMMENDATION 1
\

That insurers/employers report to the Division of Workers' Compensation;

a. All injured workers who experience continuous time loss of 90 to 120 
days from the date of injury, depending on the staffing level of the 
Division, and

b. All acutely injured workers where an immediate determination can be 
made that the worker will not likely be able to return to the job held 
at the time of injury.

RECOMMENDATION 2

That the Workers' Compensation Division screen reports no later than 5 working 
days from the date each report is received.

RECOMMENDATION 3
> V«’' : * ! ' .  /

That subsequent to, or during ;he screening process, the Workers' Compensation 
Division contact each reported worker. The purpose for contact is to explain 
the benefits to which the wc;ker may be entitled, and to set the tone for a 
positive rehabilitation outcome by explaining the objective of rehabilitation, 
the worker's rights and responsibilities in the rehabilitation effort.

RECOMMENDATION 4

That the Workers' Compensation Division establish and publish the procedural 
mechanism to support the reporting, screening and contact activities.

RECOMMENDATION 5a

That pursuant to the adoption of regulations on vocational rehabilitation, (See 
Exhibit 1 ) the Workers' Compensation Division establish, publish and
distribute guidelines for providers of rehabilitation ber^ices in accordance
with recommendation 5b through 5e, and tfr following time frames:

Completion of Vocational Evaluation and Plan Recommendation - 6 weeks

Complete Development of Plan - 6 weeks

Direct Placement Program - 3 months

On-The-Job Training - 3 ;o 6 months, depending on the skills to be
acquired coupled with the skill level of the injured worker.

Vocational Training - 52 weeks (extensions subject to prior approval 
by the Board)



That rehabilitation providers issue a report within 30 days of initial contact 
with an injured worker. Background information regarding the worker's age, 
education, work history, and general medical condition,.as well as a summary of 
activities conducted during the 30 day period should be[included in the report. 
Information regarding the next inmiediate plan of action should also be included.

RECOMMENDATION 5c

That plans submitted for approval contain pertinent information as outlined in 
proposed regulations on Vocational Rehabilitation 8 AAC 47.040(b)(1) through 
(9).

RECOMMENDATION 5d

That subsequent to implementing plans, rehabilitation providers issue monthly 
progress reports sufficient in content and scope to inform all interested 
parties of the progress being made toward achieving the vocational goal of the 
plan.

"“COMMENDATION 5e

That approval by the Board must be obtained prior to amendment, suspension or 
termination of an approved rehabilitation plan.

RECOMMENDATION 6

That insurers provide assistance to employers in developing programs for re- 
^  employment of injured workers.

RECOMMENDATION 7

That insurers/employers arrange for counselor services to include on-site-job 
analyses and assistance in modification of jobs to enhance reemployment 
opportunities of an employer's injured employees.

RECOMMENDATION 8

That the Workers' Compensation Division encourage the development and 
implementation of reemployment programs by providing positive monitoring/ 
endorsement of the efforts of parties.

RECOMMENDATION 9

That contractual agreements be negitiated for reemployment/rehabilitation of 
injured union members.

RECOMMENDATION 10

That insurers/employers increase their efforts to effectively and timely com­
municate with injured workers by contacting them as soon after the injury as 
possible to explain their entitlement to benefits and the procedure for securing 
these benefits.

#
-3-



RECOMMENDATION 11a

That in the case of workers experiencing time loss, who may need rehabilitation 
services, incurers/employers assign a counselor to contact the worker as soon as 
this determination can reasonably be made.

RECOMMENDATION lib

That insurers/employers consider hiring a rehabilitation professional to enhance 
their ability to effectively communicate with, and timely provide services for 
injured workers.

RECOMMENDATION 12a

That insurers assist employers by providing loss control services to assure 
appropriate rating consistent with their safety record and reemployment 
practices.

RECOMMENDATION 12b

That to supplement the loss control services provided by insurers, employers 
seek the assistance of the States Division of Insurance in rating matters and 
methods.

RECOMMENDATION 13

That counselors enhance their efforts to place injured workers by informing 
employers of Targeted Jobs Tax Credit provisions and by providing assistance 
necessary to facilitate employer participation in the program.

RECOMMENDATION 14

That language in AS 23.30.040(e) be changed to remove the dollar amount and 
provide tor necessary costs of rehabilitation services subject to Board 
approval.

RECOMMENDATION 15

That the Workers' Compensation Division ircrease employer awareness and 
encourage employer use of the Second Injury Fund in employment of industrially 
injured workers. Increased publicity and eligibility interpretation will 
enhance thif, effort.

RECOMMENDATION 16

That cooperative agreements involving transfer of Second Injury Fund monies to 
the Division of Vocational Rehabilitation be discontinued.

RECOMMENDATION 17

That criteria for development, recommendation and implementation of rehabilita­
tion plans, in accordance with recommendations 5a through 5e, be applied to all 
providers of vocational rehabilitation services to injured workers covered by 
the state compensation laws.



That as a general policy, the Board deny settlement of claims, prior to an 
injured worker's completion of a supervised rehabilitation program.

RECOMMENDATION 19

That the Division of Workers' Compensation acquire the necessary staff to 
develop and implement a workers' compensation rehabilitation program designed to 
administer and monitor the rehabilitation benefits of industrially injured 
workers covered by the Alaska Workers' Compensation Act.



OVERVIEW OF REHABILITATION 

IN WORKERS' COMPENSATION

f

HISTORY OF REHABILITATION PROVISIONS FOR INDUSTRIALLY INJURED WORKERS.

Rehabilitation in workers' compensation programs in the United States has 
been paid increasing attention over the past 10 years following publication 
of the 1972 Report of the National Commission on State Workmen's Compensation 
Laws. However, the rea’ization that workers' compensation laws should include 
provisions of rehabilitating industrially injured workers was manifested by 
the Massachusetts Industrial Acident Board as early as 1914, when a member of 
that board went to study the German program. Pursuant to tl:*t study, and a 
meeting in 1916 of the International Association of Industrial Accident Boards 
and Commissions (IAIABC), during which the delegates were advised that a 
primary goal of workers' compensation programs would be the rehabilitation of 
disabled workers, the first state vocational rehabilitation law was enacted in 
1918 in Massachusetts. The law, administered by the Industrial Accident 
Board, covered only those persons disabled by industrial accidents and 
occupational diseases. Following Massachusetts' lead, other states enacted 
laws with similar rehabilitation provisions. Congress, through the passage of 
Public Law 236 in 1920, created the State/Federal Vocational Rehabiliation 
Program. Its statement of purpose provided for the promotion of vocational 
rehabilitation of industrially disabled workers. Thus, persons with 
occupational disability were the prime target for vocational rehabilitation 
services. Subsequent Congressional mandates, however, shifted the attention 
to other specific disability groups and resulted in obscuring the focus on 
industrially injured workers. This shift in focus, coupled with the existence 
of the common liw tort liability in the compensation system with its inherent 
litigation, resulted in the failure of both systems to adequately provide 
rehabilitation services to the industrially disabled: a condition which still
exists today, according to the report of the National Commission (National 
Commission on State Workmen's Compensation Laws’, 1972) and Larson, who 
suggests that one-half of 1% of industrially injured workers are rehabilitated 
under the federal/state programs. Larson further suggests that 10% of workers 
currently being injured could benefit from vocational rehabilitation services. 
(Larson, 1980).

REHABILITATION DEFINED.

The increased emphasis or, the inclusion of rehabilitation benefits in a modern 
workers' compensation system has prompted attempts by those in the system to 
define rehabilitation. A noteworthy observation is made by Sawyer in this 
regard, wherein lie makes a distinction between the philosophical differences in 
rehabilitation of the workers' compensation system and the state/federal 
program. He observes that thj objective of workers' compensation rehabilita­
tion is to restore the industrially injured worker to a state of employability 
equal to, or as near as possible to that of his pre-injury status, through the 
provision of only those services necessary to achieve this objective. On the 
other hand, Sawyer notes, the state vocational program seeks to rehabilitate 
disabled persons to their maximum potential through the provision of
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educational and other services deemed necessary by the disabled worker to 
achieve a chosen vocational objective. (Sawyer, 1978).

A further distinction can be made through examination of the primary funding 
source of each program. The state vocational rehabilitation program is 
supported by federal and state funds, while the' cost of rehabilitation in a 
workers' compensation system is borne by private industry through contributions 
to a special or second injury fund and direct payment to private rehabilita­
tion providers. The employer further contributes to the rehabilitation of 
industrially injured workers through payment of compensation benefits during 
the period of rehabilitation.

A third distinction, perhaps more revealing than the first two, is the 
difference in population served by each system. As was previously discussed, 
Congressional mandates have directed the focus of the state/federal program to 
give priority to specific disability groups classified as severely disabled. 
These include developmental disabilities, congenital, orthopedic and 
neurological conditions, and catostrophic injuries resulting in paraplegia and 
quadriplegia. The bulk of individuals in these disability categories are 
adolescents and young adults, most of whom have never participated in the world 
of work. Therefore, the process employed in making them work ready is 
habilitation, as opposed to rehabilitation. Since their backgrounds do not 
include significant work experience which would have imparted marketable 
skills, their plans usually include long-term pre-vocational and vocational 
preparation centered around academic training toward a specific career goal 
chosen by the individual. Contrast this to the industrially injured group, who 
for the most part, have not been severely disabled by their injuries according 
to state/federal guidelines, and whose pre-injured work experiences have 
imparted skills which can usually be marketed in the workplace. On the whole, 
their natural orientation is not likely to be toward academic or classroom 
training, as they did not choose this method to enter the world of work to 
begin with, and they have not usually chosen to enyage in academic pursuits at 
any point in their work life prior to the injury and subsequent visits to the 
state vocatioral rehabilitation office. It is reasonable to conclude that the 
approach taken in assisting them to return to the workplace will diffei 
considerably from that taken for the other group.

The socially underlying concept of rehabilitation embraced by rehabilitation 
professionals is the intrinsic dignity of man, his feeling of self-worth and 
M s  right to life, liberty and the pursuit of happiness. In a workers' 
compensation system, this concert cannot realistically exist independent of 
economic wisdom. The timely return of an industrially injured worker to a 
safe employment status, commensurate with that held at the time of injury, 
through the investment of necessary resources, is a logical goal in a workers' 
compensation system. The end result is an economic as well as a social asset 
to the injured worker, the compensation system and society. Well-managed, 
cost-effective rehabilitate i will enable many disabled workers to return to 
productive jobs and thus reduce compensation costs.

THE APPROPRIATENESS OF REHABILITATION IN A WORKERS' COMPENSATION SYSTEM.

In 1976, the Rehabilitation Coirmittee of the International Association of 
Industrial Acndunt Boards and Commissions conducted research on rehabilitation , 
in state compensation agencies. The Committee called for the inclusion of 
rehabilitation services in all state workers' compensation programs and went
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to submit a model program of medical care and rehabilitation which was 
adopted by the IA1ABC in 1977. The stated purpose of the model program was 
the assurance and coordination of efficient and timely delivery of services 
necessary to restore the industrially disabled employee to optimum physical 
and vocational, well-being. (Ross, 1976).

The need for Rehabilitating injured workers was stressed in the 1977 report of 
the President's Interdepartmental Workers' Compensation Task Force. The report 
which stressed reemployment, advocated increased private rehabilitation efforts 
by employers and insurance companies. (Interdepartmental Workers' Compensation 
Task Force, 1S77).

The Insurance Rehabilitation Study Group is an organization whose purpose is to 
provide a forum for members of the insurance industry to explore and develop 
concepts and programs of rehabilitation and medical administration applicable 
to all phases of insurance. The group undertook a project to develop 
guidelines and language dealing with rehabilitation and subsequently published 
a report which in part stated:

While insurance losses and benefits are usually stated in 
monetary terms, the full consequences of human disability 
cannot be measured by money alone. Earnings lost due to 
accident or sickness can be replaced and medical expenses 
can be reimbursed, but there is no meaningful way to 
financially translate the value of an arm or a leg, or the 
personal dignity of being able to contribute to society as 
a useful member rather than merely existing disabled and 
dependent.

The study group went on to state that:

If insurance is to protect against these human losses, it 
must do more than provide financial compensation alone. It 
must also strive to restore such losses. Insurance should 
provide the means for disabled workers to return to gainful 
employment whenever possible, and to-regain as much 
functional independence as they can, even if they cannot 
return to work. Compensation cannot accomplish these goals 
without rehabilitation. (Insurance Rehabilitation Study 
Group, 1975).

The Study Groups' report included its model rehabilitation program.

Based on the cited research and studies conducted by recognized authorities in 
workers' compensation, it is clear that the consensus among those in the 
compensation system supports the premise that rehabilitation is an effective 
tool which should be included in workers' compensation if the system is to 
fulfill its total responsibility to the industrially injured worker and to 
society within the economy.

D. WHO SHOULD FUND REHABILITATION IN WORKERS' COMPENSATION

Leading insurance companies, employer and other members of the workers' 
compensation community support the belief that all costs of the system should



be borne by the employer and not by the general public. Sawyer suggests:

While some individual insurers and self-insured 
employers still approach the subject of rehabilitation 
with varying degrees of acceptance, the matter of 
involvement is no longer an option. Through a tion of 
either basic legislative changes or administrative 
regulation, the responsibilities of carrier'- and
employers to provide rehabilitation service> specif­
ically directed toward returning injured workers to 
suitable gainful employment are spreading to all 
jurisdictions. (Sawyer, 1981.)

THE ROLE OF THE STATE WORKERS1 COMPENSATION AGENCY IN REHABILITATION.

The National Commission on State Workers' Compensation Laws suggested that a
state agency has six primary obligations in a workers' compensation program.
Those obligations are applicable to rehabilitation and will be used for the 
purpose of this discussion.

First, the agency must ensure that the basic objective of rehabilitation is met 
by taking the initiative to administer the laws relative to rehabilitation.

Second, the agency must continually review the performance of the 
rehabilitation program and make procedural changes to improve the program when 
change is indicated.

Third, the workers' compensation agency is obliged to advise workers of their 
rights and obligations under the law and to assure that they receive the 
rehabilitation benefits to which they are entitled.

Fourth, the agency should apprise employers and carriers of their responsibil­
ities and rights under the law. Physicians and attorneys vuist also be 
informed of their obligations in the rehabilitation process.

Fifth, the agency should assist in voluntary and informal resolution of 
rehabilitation issues and assure that such resolutions are consistent with the 
law.

Sixth, in the absence of voluntary resoTutions, the workers' compensation 
agency must make adjudicatory decisions to resolve issues affecting 
rehabilitation.

The compensation agency must have sufficient authority and staff to fulfill 
these six obligations. Moreover, the skills and background of the staff must 
be consistent with the functions to Le served and the tasks to be performed.



Five Specific Gcals of Rehabilitati 

in a

Workers1 Compensation Program



J
I. Early Identification of Injured Workers Who Potentially Need Rehabilitation

Workers who may not be able to return to regular employment after suffering 
job related injuries sho"ld be referred to rehabilitation as soon as this 
determination has been made or can be reasonably predicted. Proponents of
the early involvement theory share the common realization that time can be a
deadly enemy to successful rehabilitation. Benign neglect of what 
originally may be a minor disability can result in a protraction of the 
condition to the point where an unwholesome outlook regarding return to work 
becomes permanent and fixed, and the psychological hurdle required to 
overcome this is extremely difficult if not impossible to achieve.

Needs:

1. A funding source (employer/insurer)

2. A non-adversary approach (employer/carrier)

3. Effective administration by workers' compensation

a. Screen reports

b. Contact workers

c. Monitor services

d. Settle disputes

II. Use of Competent Rehabilitation Providers

The unusual characteristics of workers compensation and the different 
approach required for successful rehabilitation, as this report has 
previously elaborated, are strong arguments for the use of counselors 
trained in industrial rehabilitation. While this training does not require 
an intimate knowledge of the law, it should include the ability to recognize 
the needs of the industrially injured population and the compensation com­
munity alike. The backgrounds of most rehabilitation professionals include 
formal training in rehabilitation or a behavioral science. However, 
institutions have traditionally failed to include substantial courses on 
workers' compensation in rehabilitation programs. Thus, thi degree of 
competence required to achieve success in a workers' compensation rehabili­
tation program has generally been acquired through well designed, in-service 
programs and practical hands on training.



Critical Elements Needed:
'

1. Sound background in basic rehabilitation principles

2. Ability to work with multiple parties

3. Willingness to deliver according to needs of the system

direct placement approach 

on-the-job training

appropriate evaluation (timely and limited) 

timely developed training (as needed only) 

timely issued reports (information)

4. Respect for, and responsive to Board authority

III. Provide Opportunities for Return to Direct Employment

The success of rehabilitation in a workers' compensation program rests on 
the attainment of one of its most critical goals* the earliest possible 
return of workers to direct employment. Members of the workers' 
compensation community share the widely held belief that the fewer changes 
made in the life of an injured worker in the rehabilitation process, the 
more successful that process is likely to be. Conversely, a more complex 
rehabilitation plan requiring numerous changes in the life of the injured

• worker, and requiring a proportionate period of time to implement,
r l * i m i n i  r h o r  r  S  r  r K a n r n  n  f  a  c i i r r A r  r f i i l  A i i + r n m odiminishes the chance of a successful outcome. 

Needs:

1. Employer Responsibility 

modify old job

offer new job
(Use on-site job analysis)

2. Employee Responsibility

cooperate w/employer efforts 

timely accept job offer 

maintain flexibility

3. Union Support and Involvement

go to bat for member (negotiate)

negotiate contract agreements to support light duty and 
rehabilitation

-11-
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4. Counselor Role

consult physician for sound work restrictions 

perform on-site job analysis
V

counsel worker toward accepting job 

keep all interested parties informed

5. Attorney Obligation (for both parties)

remain on side line and advise respective clients to 
cooperate

6. Workers' Compensation Agency

advise, assist, monitor

7. Board

settle disputes

IV. Maintenance of Atmosphere Conducive to Rehabilitation

Rehabilitation is a process which does not occur in isolation. The 
conditions and atmosphere surrounding this process are primary determinants 
of its eventual outcome. The screening and early identification of injured 
workers who potentially need rehabilitation services will not necessarily 
result in a successful outcome if the process is fraught with hostilities, 
mistrust end excessive litiyation. Certain elements which may be 
conveniently termed the "Four C's" must be present to ensure successful 
rehabilitation.

1. Concern - employer/carrier for worker

2. Communication - employer/carrier - worker - workers' compensation 
agency - counselor - physician - attorney

3. Coordination - counselor

4. Commitment/Cooperation — all parties

V. Provide Incentives, Remove Disincentives to Rehabilitation

A rehabilitation program which makes early identification of workers needing 
rehabilitation, provides for early return to direct employment, uses 
competent rehabilitation providers and maintains an atmosphere conducive to 
rehabilitation, may fall short of fully achieving the primary objective of a 
workers' compensation system unless it maintains sufficient incentives and 
removes disincentives in its rehabilitation program. Caution must be 
exercised so that expectations regarding rehabilitation are not solely based 
on the premise that good faith efforts will spontaneously occur. There must 
be a realization that basic human nature usually requires the existence or 
application of stimuli necessary to create sufficient incentives before 
actions are taken to achieve a desired goal.
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A. Incentives

1. Proper Rating of Employers.

Authorities in workers' compensation have suggested that inter­
nalizing the costs of workers' compensation by properly ratijng 
small, as well as large employers would provide an incentive for 
reemploying injured workers.

' a. Experience Rating - provides for a before the fact look at
safety and reemployment record for recent years. A good 
record results in credit toward future premium.

b. Retro Rating - employer pays advance premium based on class­
ification rate times estimated payroll. Losses are assessed 
after period of months (pre-determined). Depending on 
experience, employer may get reimbursed.

2. Targeted Jobs Tax Credit

Incentive for private employers who hire certain targeted 
groups (vocational rehabilitation clients included)

50% of first $6000 wages for first year

25% of first $6000 wages for second year

3. Second Injury Fund

Widely publicized

Adequate eligibility interpretation 

Effectively managed - guard against abuse

4. Additional maintenance for extra expense during rehabilitation

5. Monitoring by workers' compensation agency

B. Removal of Disincentives

1. Prevention of premature and inappropriate compromise and release 
settlements

2. Eliminate excessive litigation

C. Other Stimuli

1. Penalty for non-(ooperation (Both Parties)

2. PPD determination should reflect non-cooperation

I *
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PART TWO

Findings, Conclusions, Recommendations



SUMMARY AND INTERPRETATION OF DATA

The primary providers of vocational rehabilitation services to injured workers 
in Alaska are the state vocational rehabilitation agency ajid two private 
rehabilitation firms. The state agency and one of the private firms, offered 
data retrieved from their automated data systems. Collection of data from the 
other private firm was precluded due to incomplete records which lacked 
essential information pertinent to the study. Limitations do exist for the 
purpose of comparing data collected from the two sources.

First, data for the state rehabilitation program reflects a three year period 
from FY 78 through FY 81. Data supplied by the private rehabilitation firm is 
for the FY 81 period.

Second, terms common to rehabilitation of disabled persons have several defin­
itions for the purposes of statistics, depending on who collects the data. For 
example, a workers' compensation rehabilitation program, for purposes of closure 
statistics, defines a successfully rehabilitated worker as one who has 1) main­
tained paid employment for at least sixty days; 2) in a job consistent with the 
restrictions imposed by the disabling condition. The state rehabilitation 
program defines a successfully rehabilitation person as one who has completed a 
rehabilitation program and has 1) maintained paid employment for at least 60 
days in a job which may or may not be consistent with restrictions imposed by 
the disabling conditior; or 2) has not returned to work, but has been restored 
to an optimum level of eunction as an unpaid home maker. In this case, the 
private rehabilitation lirm describes a successful case as one in which the 
injured worker 1) returnei to paid employment in a job which may or may not be 
consistent with restrictions imposed by the disabling condition; or 2) whose 
claim was closed or denied as a result of the involvement of the rehabilitation 
firm. Again, it is important to keep these limitations in mind when making 
comparisons between data presented for the two sources.

Tables 1 and 2 present data received from the state vocational rehabilitation 
program. Tables 3 and 4 present data received from the private rehabilitation 
firm.

Although data limitations do not allow us to make any unequivocal conclusions 
concerning workers' compensation rehabilitation in Alaska, several widely 
accepted ideas are supported by the figures presented here. For both the state/ 
federal program and the private sector rehabilitation firm, the earliest 
referrals become, on average, the least expensive cases. While there is an 
anomaly in the trend at 19-24 months (where both providers experienced an un­
explainable dip in cost), the general direction is one of increased costs as the 
time between date of injury and date of referral increases. There do appear to 
be differences between the state program and the private firm in terms of 
average cost. In Table 3a, the private rehabilitation firms shows 75% of the 
sample cases with costs below $2500. The comparable figure for the state is 64% 
below $2500, seen in Table 2a. This difference can be explained several ways. 
First, as seen in Table 1, the average time between date of injury and date of 
referral for the state/federal program is 16.8 months. A similar figure for the 
private firm is 11.8 months. Given the relationships expressed in Tables 2b and 
3b, one would then expect the state program's average costs to be higher. A 
second factor affecting costs is the average time spent in the rehabilitation
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process. Table 1 shows the state program's clients spending 27 months, on 
average, in rehabilitation in FY 80. A similar figure from the private firms 
was 7.4 months, on average, between referral and closure. A third explanation 
for cost differences between the State program and the private firm is found in 
Table 1 which shows a significant percentage of the state/federal program's 
cases received college training in FY 80, While no similar figure exists for 
the private rehabilitation1 firm, meetings and discussions revealed that very few 
of their clients received college training. Given rising tuition costs, this 
would clearly add significant expense to the State program's services.

Table 1 shows that as the percent of clients receiving college training has 
decreased since FY 78, the percent of clients successfully rehabilitated has 
increased. This inverse relationship supports studies which have been conducted 
outside Alaska and concluded that shorter, less expensive programs tend to be 
more successful than longer and more expensive rehabilitation plans.

Table 1 also shows 54% of DVR's eligible referrals experienced successful 
outcomes in FY 80, although it is not known how many unpaid homemakers, or 
workers whose jobs were not consistent with restrictions imposed by the disabl­
ing condition, were included in this figure. A similar figure in the private
firm's survey, seen in Table 4, is 55%. However, it is important to note that
in the private firm survey, 34 cases were closed "via cash settlement/account 
denies coverage," and were classified as "successful" even though it was not 
known whether these persons returned to productive employment consistent with 
restrictions imposed by the disability. Subtracting these cases frcm the total
number of successful case: then, reduces the success factor tc 20.7%.

While many inferences and suggestions can be drawn from the data presented in 
Tables 1-4, one must remember that the percentage of clients involved in
rehabilitation with respect to the total number of time-loss cases in quite
small. For FY 81, the Second Injury Fund officer estimated 200-250 cases were 
determined eligible for second injury rehabilitation funds. From FY 78 - FY 80, 
the Workers' Compensation Division processed an average of 6838 time-loss cases. 
Because of the refernl time lag mentioned earlier, it cannot be stated that a
certain percentage of time-loss cases from a given year will receive
rehabilitation. However, an estimated 3 to 4 percent of time-loss cases in a 
given year, eventually become eligible for rehabilitation. The Second Injury 
Fund officer has also reported that in a recent purge of 45 active rehabilita­
tion files, only 17 (38%) had completed a program and returned to work. He 
cited the signing of compromise and release agreements as a major reason for 
workers dropping out of a program. In fact, the survey of 142 workers eligible 
for rehabilitation found almost 70% of them had signed compromise and release 
agreements, and most of these were after rehabilitation had begun.

What conclusions do these figures suggest? Because they represent such a small 
number of injured workers, a pure statistician could take any one piece of data 
mentioned here and find it is not statistically valid. But when all pieces are 
considered together, the data begins to support itself. Early referrals should 
cost less, and they do in Alaska. A longer period between injury and referral 
should raise costs, and it appears to do so for both programs.

• '

(
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There is no universally accepted, hard and fast rule regarding the point at 
which an injured worker should be referred to rehabilitation. Amonc the workers 
compensation agencies with organized rehabilitation units, the range is 60 to 
120 days of continuous time loss from the date of injury. Immediate reporting 
is encouraged fjr workers with acute or catostrophic injuries.

Based on available data, it appears that the average time from the date of in­
jury to referral of injured workers to rehabilitation is 14.3 months in Alaska.
(S e Tables 1 & 3) In light of the existing trends among those agencies with 
organized rehabilitation units, coupled with the results of two of the units 
discussed in the main report, it appears that the Alaska system could benefit 
from changes which would enhance its efforts to achieve the early identification 
goal.

RECOMMENDATION 1

That insurers/employers report to the Division of Workers' Compensation:

All injured workers who experience continuous time loss of 90 to 120
days from the date of injury, depending on the staffing level of the
Division, and

All acutely injured workers where an immediate determination can be 
made that the worker will not likely be able to return to the job held 
at the time of injury.

RECOMMENDATION 2

That the Workers' Compensation Division screen reports no later than 5 working 
days from the date each report is received. .

RECOMMENDATION 3

That subsequent to, or during the screening process, Lne Workers' Compensation 
Division contact each reported worker. The purpose for contcct is to explain 
the benefits to which the worker may be entitled, and to set the tone for a 
positive rehabilitation outcome by explaining che objective of rehabilitation, 
the worker's rights ar.u responsibilities in the rehabilitation effort.

RECOMMENDATION 4

That the Workers' Compensation Division establish and publish the procedural 
mechanism to support the reporting, screening and contact activities.
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GOAL II

^revision of Rehabilitation Services by Competent Counselors

CONCLUSION •

Counselors presently providing rehabilitation services to injured workers 
covered by the Act are presumed to have sound backgrounds in basic rehabilita- 
tion principles. However, a veview of rehabilitation plans, reports and 
correspondence, as well as yi»ws expressed by these counselors, raises questions 
regarding whether the rernaining three critical elements are sufficiently present 
to meet the objective of a workers' compensation rehabilitation program. (See 
discussion of Critical Elements Needed Under Goal II in Part One). First, some 
counselors appear not to understand their roles as they attempt to interpret 
laws regarding a worker's entitlement to rehabilitation benefits to the Board 
and they inappropriately make recommendations to the Board regarding settlement 
of workers' claims. . -

Second, it appears that some counselors are unable/unwilling to deliver services 
in a manner consistent with supporting the objective of the system. Services 
are not timely delivered (six months to complete a vocational evaluation and 
make recommendations). Training plans are developed prior to pursuing 
opportunities for direct return to employment. Some plans do not clearly define 
the vocational objective of the worker, or provide information regarding the 
type, scope and time frames within which services are to be provided. In cases 
where the vocational goal is defined, subsequent reports do not reflect 
specifically what has been accomplished toward achieving the goal.

Third, some counselors believe the system should afford a "pure" environment 
within which rehabilitation services can be provided to workers: They should 
not be required to interact with insurance adjusters, attorneys or the Board, as 
this interferes with their ability to effectively deliver services.

Finally, some counselors seem unprepared/unwilling to accept the Board's 
authority to make decisions regarding the rehabilitation of injured workers 
covered by the Act. Board requests for information in support of recommended 
plans are questioned and in some cases ignored. In some instances, attempts to 
coerce Board approval of second injury fund expenditure? are made simultaneous 
to the counselor's overt resistance to Board requests for information needed to 
support a plan recommended by the counselor.

Clearly, the lack of regulations, definitive procedures and guidelines for 
vocational rehabilitation, has affected the performance of counselors providing 
services to injured workers covered by the Act.

RECOMMENDATION 5a

That pursuant to the adoption of regulations on vocational rehabilitation, (See 
Exhibit 1) . the Workers' Compensation Division establish, publish and
distribute guidelines for providers of rehabilitation services in accordance 
with recommendation 5b through 5e, and the following time frames:

Completion of Vocational Evaluation and Plan Recommendation - 6 weeks
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TABLL 1 

DVR1/

Eligible Avg. Time 
Cases in Rehab.
Closed Process

FY80
FY79
FY78

61
50
48

27(mos.)
23
32

%
Col lege 
Training

21%
36%
38%

[ Avg. Cost 
Successful i Per Eligi- 
Rehabs. ble Case

33 (54%. 
22 (44%) 
20 (42%)

$2200
1615
1468

Avg. Cost/ 
Successful 
Case______

$3505
2821
3021

* Through 7/1/81 -
Average time between date of injury and date of referral (includes cases still 

open): 16.8 Months.
« Table 1 is data received from DVR off the R-300 form.

TABLE 2

DVR 2/

For 72 Eli«jib(le Closed Cases Referred through 7/1/80: I

a. Cost _± II 
1 1

0-500 16!
I 1
II

500-1000 9| II
1000-1500 91--j 64% below I II
1500-2000 7| I $2500 | II
2000-2500 31 II
2500-3000 1 M
3000-3500 2 II
3500-4000 7 li
4000-4500 1 II
4500-5000 3 II
5000-and over 10 II

jj £). Referral Period #

0-6 Months after ini. 14 
7 12 26

13-18 10
19-24 7
25-30 10
30-36 1 4
36 and over 1

Avg. | 
Cost/Casel 

!
$2168 | 
2391 |
2494 |
975 | 

2332 |
2492 |
8258 |

II

The average time between injury and referral was derived from DVR data and 
injury dates produced from AK Workers' Comp, files.

2/ Since thei.e figures reflect only closed rehabilitation files, an average 
referral period derived from Table 2b will not correlate with the corres­
ponding figure presented in Table 1 of 16.8 months.
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1
1

1 • !
1 i 

i

TABLE 3 

PRIVATE REHAB.
i
i

For 188 case files closed between 7/1/80 and 7/31/81

-

i II Avg. !

) • a. Cost # II b. Referral Period # Cost/File|

! 0-500 ”40|
II
II 0-6 Months after inj. NA $1414 |

! i 500-1000 36| II 7-12 II 1670 |
1000-1500 28|-| 75% below | II 13-18 II 2003 |
1500-2000 25| | $2500 II 19-24 II 1875 |
2000-2500 13| i! 25-30 II 1926 |

i 2500-3000 12 II 30-36 ii 2198 |
i 3000-3500 11 II 36 and over ii — 1

! ) 3500-4000 10 II .

I i 4000-4500 4 II I
4500-5000 2 II
5000 and over 7 || *■ • j

i
II

-*»■' tifjf

! i
* The average length of time between date of injury and date of referral: |

j 11.8 months.

w \
1•1 1 

j i
TABLE 4

! ! PRIVATE REHAB. •

j !
I I

' Cases * 1

1
Total 188 1100.01 |

1
1 Successful Rehabilitation........ . 91 1 48.4| |

j 1 (Due to Company Involvement)
1 Return to Work.................. . 39 20.7 |

i 1 Case Closed via Cash Settlement/

i 1 Account Denies Coverage....... . 34 18.1 !
Other........................... . 18 9.6 !

i
1
i

General Success................... . 13 1 6.9| |
! 1 

1 Other............................. . 84 44.6| |
1 Evaluation Only Requested...... . 15 8.0 |
1 Lack of Cooperation by One of the Involved Parties. . 11 6.0 |
1 Company Requests Closure - Costs Not Warranted.... . 38 20.0 |

Other........................... . 20 10.0 |

#
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Complete Development of Plan - 6 weeks 

Direct Placement Program - 3 months

On-The-Job Training - 3 to 6 months, depending on the skills to be
acquired coupled with the skill level of the injured worker.

Vocational Training - 52 weeks (extensions subject to prior approval 
by the Board)

RECOMMENDATION 5b

That rehabilitation providers issue a report within 30 days of initial contact
with an injured worker. Background information regarding the worker's age,
education, work history, and general medical condition, as well as a summary of 
activities conducted during the 30 day period should be included in the report. 
Information regarding the next immediate plan of action should also be included.

RECOMMENDATION 5c

That plans submitted for approval contain pertinent information as outlined in 
proposed regulations on Vocational Rehabilitation 8 AAC 47.040(b)(1) through 
(9).

RECOMMENDATION 5d

That subsequent to implementing plans, rehabilitation providers issue monthly 
progress reports sufficient in content and scope to inform all interested 
parties of the progress being made toward achieving the vocational goal of the 
plan.

RECOMMENDATION 5e

That approval by the Board must be obtained prior to amendment, suspension or 
termination of an approved rehabilitation plan.

GOAL III

Provide for Early Return to Direct Employment

The extent to which injured workers are provided opportunities for return to 
direct employment is a primary determinant of the ultimate success of 
rehabilitation in a workers' compensation program. Administrators of 
rehabilitation programs for the Idaho Industrial Commission and the Office of 
Workers' Compensation Programs (OWCP) as well as others in the industrial 
rehabilitation community, support this premise. The Idaho program states as its 
primary goal: the earliest possible return of the injured worker to meaningful 
safe work. (See Exhibit 2). The OWCP, in an effort to improve its 
rehabilitation program has developed/endorsed return to work programs for 
injured workers covered by the Longshoremen's and Harbor Worker's (LHCA) and the 
Federal Employee's Compensation Acts (FECA). According to information received 
from the OWCP, 763 injured workers were successfully rehabilitated under the 
FECA for FY 81. Sixty eight percent of these workers were raemployed by their 
previous employers. Savings in compensation payments alone totaled 7i million 
dollars. During the same fiscal year, 368 workers were successfully
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rehabilitated under the LHCA, resulting in actual savings of 3i million dollars 
in compensation payments. Twenty-three percent of these rehabilitated workers 
were reemployed by their previous employers. (See Table 5 for comparative 
figures on the rehabilitation programs of the Federal Acts, the States of Idaho
and Alaska Compensation Acts)

Insurance companies can be exceedingly instrumental in helping their Insureds 
develop reemployment programs. A carrier for a large employer covered under the 
LHCA reports services provided the employer in establishing a reemployment pro­
gram approved by the OWCP, resulted in the employer rehiring 18 injured workers
over a nine month period during FY 82. A U  million dollar savings in projected
compensation payments resulted from this effort. Additionally, the employer 
reported higher morale and reduction in suspected fraudulent claims as 
additional payoffs. That tremendous benefits are derived by the reemployment cf 
injured workers by employers at the time of injury is too obvious for further 
elaboration.

CONCLUSIONS

There is little evidence in support of Alaska employers providing measurable 
opportunities for reemployment of injured workers. Only one self-insured 
reported having an organized return-to-work program. Figures to substantiate 
this effort were not afforded. The risk manager of a major employer indicated 
an extensive feasibility study has been conducted over the past year in 
preparation for developing a comprehensive reemployment program. A precious few 
employers reported a limited effort of temporarily assigning employees to light 
duty. On the whole, employers readily proclaimed the nature of their business 
precludes rehiring their injured employees: Their operations simply cannot 
accommodate workers with less than full body integrity. Insurer's comments

• contributed little to modify or change the complexion of this proclamation. 
Neither party admitted to having particular knowledge on how to improve this 
present state of affairs, although the suggestion of some insurers regarding 
performance of on-site-job analyses in cases of reemployment, dispells the 
notion of complete unawareness in this matter.

RECOMMENDATION 6

That insurers provide assistance to employers in developing programs for re­
employment of injured workers.

RECOMMENDATION 7

That insurers/employers arrange for counselor services to include on-site-job 
analyses and assistance in modification of jobs to enhance reemployment 
opportunities of an employer's injured employees.

RECOMMENDATION 8

That the Workers' Compensation Division encourage the development and 
implementation of reemployment programs by providing positive monitoring/ 
endorsement of the efforts of parties.

A few union representative claimed favorable dispositions to contractual 
agreements providing for reemployment of injured workers. However, previous
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TABLE 5

Comparison Data for Four Workers' Compensation Acts with Provisions for Rehabilitation Benefits

Program

No. of 
Time Loss 
Workers

Received
Rehabilitation

Services Worker's Successfully Rehabilitated

No.
% of 

Time Loss No.
% of Workers 

Received Services
% of Time 

Loss Workers
% of Return to Work 
w/previous employer

Alaska 6,356 249 3.9 72

j

O*00CM 1.1 Unknown

y  Idaho 7,800 1431 18 344 24 4.4 38

^OWCP - - f FECA 47,982 7608 16 763 10 1.6 68

OWCP - y  LHCA 19,082 4947 26 386 7.8 2.3 23

Remarks: j .  Figures based on information collected for FY 80 and 81.
4/ Figures obtained from FY 81 statistics of Idaho Industrial Commission —  

Office of Workers' Compensation Programs 
V, Federal Employees' Compensation Act 
-  Longshoremen^ Harbor Workers' Compensation Act



efforts in this regard were reportedly rebuffed by management and were thus 
abandoned by labor. Trust fund sponsored, on-the-job training programs are 
provided for injured union members by at least two locals.

RECOMMENDATION 9

That co ractual agreement's be negotiated for reemployment/rehabilitation of 
injured union members.

GOAL IV

Maintenance of Atmosphere Conducive to Rehabilitation

CONCLUSIONS

The eiement of concern is sufficiently intangible to render itself unmeasurable 
in a quantifiable way. It is therefore difficult to present an elaborate dis­
cussion on the extent to which insurers/employers are concerned about their 
injured employees during the course of their claims. This would require a 
detailed examination of »andomly selected files maintained by carriers, with 
particular notations made of such items as timeliness of first and subsequent 
compensation payments, timely and adequate provision of medical and 
rehabilitation services, the extent to which claimants were advised of their 
entitlement to benefits, etc. Moreover, the quality of contacts between the 
injured worker and the insurer/ employer would be difficult if not impossible to 
capture. The elements of communication, coordination and commitment lend them­
selves to more discussion, particularly in regards to rehabilitation.

In general, the extent and timeliness of communication with injured workers seem 
inadequate for the purpose of supporting a successful rehabilitation program. 
First, the lag between date of injury to date of referral as previously noted, 
supports the conclusion that injured workers are not timely contacted and 
advised of their entitlement or potential need for rehabilitation services. 
Second, rehabilitation reports and other correspondence reflect communication 
is sporadic and generally inadequate to ensure the rehabilitation effort of a 
successful and cost effective outcome. Progress in rehabilitation plans is not 
timely monitored or timely reported. Concurrently, coordination of activities 
necessary to develop realistic return to work plans is ’"sufficient, so that 
inordinate delays and interruptions occur to the detriment of injured workers, 
the rehabilitation program and the compensation system alike.

As to the extent of commitment to rehabilitation in the Alaska system, the time 
■|>?.g from date of injury to referral for services, and the percent of time-loss 
v,orkers provided services, (approximately 5.4)„ coupled with the percent of 
time-loss workers successfully rehabilitated, (approximately 1.1%) indicate this 
element too, is woefully inadequate to support a rehabilitation program.

RECOMMENDATION 10

That insurers/employers increase their efforts to effectively and timely com­
municate with injured workers by contacting them as soon after the injury as 
possible to explain their entitlement to benefits and the procedure for securing 
these benefits.



That in the case of workers experiencing time loss, who may need rehabilitation 
services, insurers/employers assign a counselor to contact the worker as soon as 
this determination can reasonably be made.

There is a developing trend among leading insurance companies to hire a rehabili­
tation staff member who serves as a communication link between the injured 
worker1 and insurance company, as well as other appropriate parties in the 
system. This staff member assists in creating an atmosphere conducive to an 
early return to work and facilitates coordination and development of rehabilita­
tion plans for those workers who may not be able to return to direct employment.

RECOMMENDATION lib

That insurers/employers consider hiring a rehabilitation professional to enhance 
their ability to effectively communicate with, and timely provide services for 
injured workers.

GOAL V

Provision of Incentives, Removal of Disincentives

CONCLUSIONS

Incentives

A. Experience and Retro Rating

The extent to which these methods are used in rating Alaska employers is 
unknown and is beyond the presentation of this report. Their suggested use 
by authorities in workers’ compensation has been sufficient to present them 
as incentives for employers to reempicy their injured workers.

RECOMMENDATION 12a *

That insurers assist employers by providing loss control services to assure 
appropriate rating consistent with their safety record and reemployment 
practices.

RECOMMENDATION 12b

That to supplement the loss control services provided by insurers, employers 
seek the assistance of the States Division of Insurance in rating matters and 
methods.

B. Targeted Jobs Tax Credits

According to the Division of Employment Security, Alaska employers rarely 
take advantage of this tax credit when employing the industrially injured 
worker. Several factors, such as eligibility criteria and employer 
awareness may be influencing this. Whether counselors adequately advise 
employers of tiiis incentive when attempting to pi nee injured workers is 
unknown.



RECOMMENDATION 13

That counselors enhance their efforts to place injured workers; by informing 
employers of Targeted Jobs Tax Credit provisions and by providing assistance 
necessary to facilitate employer participation in the program.

f
C. Additional Maintenance

Injured workers undertaking a rehabilitation program can receive up to two 
hundred dollars in additional maintenance to defray extra expenses incurred 
during their rehabilitation program. This provision appears to be 
adequately serving the purpose for which it was established.

D. Second Injury Fund

The Alaska Workers' Compensation Act has provisions for a Second Injury 
Fund to be administered in accordance with orders and awards of the Board. 
AS 23.30.040(a). Subsection (e) authorizes expenditures for rehabilitation 
expenses and maintenance curing the period of rehabilitation which may not 
exceed $10,000 for one person. When it comes to placing limitations on 
rehabilitation benefits in a workers' compensation system, there is an 
inherent problem in stating these limitations in monetary terms: Expecta­
tions and rehabilitation plans are designed around the upper limits of the 
dollar amount, rather than around what services are actually needed to make 
the injured worker employable. The worker believes his is an undeniable 
right to a program which costs $10,000, even though a less expensive pro­
gram may be more appropriate to restore his employability. The counselor 
views the $10,000 as the worker's personal account which he has a right to 
exhaust by charging the costs of items and services superfluous to his 
rehabilitation program. In settlement negotiations, the attorney seeks to 
include $10,000 in the total figure for rehabilitation benefits, which he 
argues is his client's right.

All parties appear to have forgotten a basic tenet in a workers' compensa­
tion rehabilitation program: An injured worker's right to rehabilitation 
services coexists with the need of the worker for such services. The type, 
scope and duration of a rehabilitation program will vary with each injured 
worker, depending on such factors as skill level, education, do° •'nd extent 
of disability. It is therefore, a reasonalbe assumption, tha » costs of
services will vary for individual programs. Provisions for rt 'litation
should be made with this in mind which is the current practice in mnst 
state compensation programs.

RECOMMENDATION 14

That language in AS 23.30.040(e) be changed to remove the dollar amount and pro­
vide for necessary costs of rehabilitation services subject to Board approval.

This provision would enhance continual efforts of the Board to provide 
necessary expenditures for workers seeking to rehabilitate themselves back 
to the work place and at the same time, protect the investment of insurers/ 
employers who support the Fund.
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There appears to be a lack of employer awareness regarding the existence or 
purpose of the Second Injury Fund and its provision for pre-existing condi­
tions, under AS 23.30.205. This incentive will not realize its basic 
pMrpose if employers are not aware of its nature or not encouraged to use

RECOMMENDATION 15

That the Workers' Compensation Division increase employer awareness and 
encourage employer use of the Second Injury Fund in employment of industrially 
injured workers. Increase publicity and eligibility interpretation will 
enhance this effort.

Provisions also exist for the Board to make cooperative arrangements with 
insurance companies, private organizations and institutions, and state cr 
federal agencies to provide rehabilitation services to injured workers 
covered by the Act. Through the end of FY 81, the Board maintained a 
cooperative agreement with the Alaska Division of Vocational Rehabilita­
tion. The agreement permitted transfer of lump sum funds from the Second 
Injury Fund on a fiscal year basis, to the Division of Vocational 
Rehabilitation, for the provision of rehabilitation services to injured 
workers in the compensation system. Currently, a cooperative agreement 
does not exist between the two agencies due to unresolved differences 
surrounding the Board's authority to approve rehabilitation plans submitted 
by counselors of the Division of Vocational Rehabilitation requiring Second 
Injury Fund expenditure. The wisdom of transferring lump sum Second Injury 
Funds to the agency, and attempting to renew a cooperative agreement be­
tween the two agencies is questionable for at least three reasons.

First, the traditional basis for forming cooperative agreements between a 
compensation and state rehabilitation agency may no longer exist. During 
the formative years of no fault workers' compensation, the sole provider of 
vocational rehabilitation services to the disabled population was the state 
vocational rehabilitation agency. However, the National Commission, as 
well as other authorities in workers' compensation, has detailed the past 
failures of state programs in general, to meet the needs of the workers' 
compensation system due to the philosophical differences of the two 
agencies. Additionally, there has been an emergence of private rehabilita­
tion providers, who appear more able to gear their services to the needs of 
the compensation system. In view of these factors, cooperative agreements 
between the two agencies may well be obsolete.

Second, removal of Second Injury Fund monies from the administration of the 
Commissioner of Labor, by transferring them to another agency which has no 
administrative oversight in the workers' compensation system, undermines 
the commissioner's ability to effectively administer the Fund in accordance 
with the orders and awards of the Board.

The last reason has legal implications. As the law clearly assigns the 
administrative responsibility'of the Fund to the commissioner, and transfer 
of monies from the Fund undermines the commissioner's ability to discharge 
that responsibility, it would appear that meeting the requirement of the 
law is precluded by a cooperative agreement. This issue is of particular
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importance in view of the reluctance of the Division of Vocational Rehab­
ilitation to respect the Board's authority to approve rehabilitation plans 
submitted by its counselors requiring expenditure of Second Injury Fund 
monies.

j RECOMMENDATION 16

That cooperative agreements involving transfer of Second Injury Fund monies to 
the Division of Vocational Rehabilitation be discontinued.

RECOMMENDATION 17

That criteria for development, recommendation and implementation of rehabilita­
tion plans, in accordance with recommendations 5a through 5e, be applied to all 
providers of vocational rehabilitation services to injured workers covered by 
the scate compensation laws.

Disincentives

A. Premature Compromise and Release Settlements
. . • . • . . . - . ■; • . . ;r—

• y. f ts - **!ti f a ' * .» C?* .. * t * V - ' i ^ V W n - ' *

Larson and other authorities in workers' compensation, are strong opponents 
to settlements which prematurely preclude an injured worker's participation 
in a supervised rehabilitation program. There is real concern for the 
worker who settles his claim and releases his rehabilitation benefits. He 
may quickly exhaust his settlement funds and find himself with inadequate 
skills to earn a living.

That workers submit applications for settlements to fund proposed self 
employment ventures, in lieu of participation in a supervised rehabilita­
tion program, is common knowledge. Almost equilly as common, and partic­
ularly disturbing in the Alaska system, and probably elsewhere, is the 
recommendation for such plans, without adequate documentation to support 
the soundness or feasibility of the proposals. The parties involved have 
varying motivations for this unfounded recommendation.

The injured worker views it as an opportunity to do what he has always 
wanted to do: Besides, he will not have to work as hard if he can work at
his own pace.

The insurer/employer suggests it as a mutual agreement which affords an 
equitable solution toward the disposition of the claim: It will also
relieve the insurer/employer of any future liability related to compensa­
tion and rehabilitation benefits.

Claimant's attorney ariues it will allow his client to get on with resuming 
a normal life: It will also afford the attorney an immediate appreciable
fee.

The rehabilitation counselor opines that: Given the workers vocational
evaluation results, his interests and motivation to succeed, the proposed 
venture will afford him a realistic vocational goal: It will also provide
the counselor with much needed relief from the task of developing a sound



rehabilitation plan, which has been difficult if not impossible to achieve 
in light of the worker's resistence to any plan other than the self employ­
ment venture.

In instances such as this, all parties seem to lose sight of the end goal 
of rehabilitation: The return of the injured worker to productive employ­
ment by restoring his ability to earn a living. The injured worker's 
desire to start his own business is inappropriately equated with the goal 
of rehabilitation. A self employment plan may  ̂restore the worker to 
productive employment which will afford him a livable wage, and thus is a 
means to an end. However, an unsound plan may not afford him a sufficient 
income and thereby fails to achieve the end goal of rehabilitation.

This is not to suggest that all self employment plans are unsound and thus 
should not be considered, or that all workers must participate in an 
approved rehabilitation plan before a claim can be settled. It is 
suggested however, that each plan must be carefully evaluated for its 
soundness and potential for successfully returning the worker to productive 
employment. In cases not involving self employment plans, claims should be 
settled only after a determination has been made that to do so is in the 
best interest of justice.

RECOMMENDATION 18

That as a general policy, the Board deny settlement of claims, prior to an
injured worker's completion of a supervised rehabilitation program.

B. Excessive Litigation

Rehabilitation professionals providing services to inured workers in 
Alaska, readily attest to the activities of both the plaintiffs' bar and 
defense attorneys, as interfering in the rehabilitation process. Indeed 
this seems to be borne out by testimony during public hearings on Workers' 
Compensation and in the claims files of injured workers. Excessive 
litigation serves little if any useful purpose in the rehabilitation 
process and if allowed to exist, will undermine the primary objective of 
rehabilitation. It causes the focus to shift from restoring the worker's 
competative earning ability to highlighting his disability. In the ensuing 
process, rehabilitation is not used as an effective, productive tool for 
the long range benefit of the injured worker. It becomes a bargaining 
stick employed by the claimant's attorney in his quest to obtain his 
client's pot of gold, and it is simultaneously used as a trade-off carrot 
by the defense attorney to limit the employer's/insurer's future liability. 
To an appreciable extent, the Board can provide a remedial solution to this 
problem. Regulations, guidelines and well defined procedures regarding 
rehabilitation, will remove much of the need and opportunity to litigate 
issues surrounding the rehabilitation process. (See recommendations 1 
through 5e).

C. Other Stimuli

Parties who refuse to cooperate or who sabotage the rehabilitation effort 
by passive-aggressive means, should be encouraged to cooperate through the 
application of remedial penalties acting upon both the insure./employer and



the injured worker similarly. The Board has the authority to apply such 
remedies. A review of its more recent decisions and orders reflects an 
increased effort to make sufficient applications in support of the rehabil­
itation objective.

Delivery of Rehabilitation in Alaska's Workers' Compensation System
} . . . .  * . .

The Alaska Workers' Compensation program must have an effective rehabilitation 
delivery system if it is to meet its six obligations as outlined in the overview 
section of this report, and achieve the five specific goals of rehabilitation. 
Administrative monitoring and positive assistance to injured workers and all 
other members of the workers' compensation community, require the adoption of 
the recommendations set forth in this report. Despite the on-going efforts of 
the Division of Workers' Compensation to improve its delivery system to the 
workers' compensation community, it continues to lack the resources and staff 
necessary to achieve a successful rehabilitation program which will ultimately 
reduce the cost of the compensation system.

* * ’ *
The savings experienced in other compensation programs cited in this report, 
resulted from the delivery of well managed, cost effective rehabilitation 
benefits. These results did not occur independent of the economic wisdom of 
administrators for those programs, who realized that a relatively small 
investment of resources would yield tremendous gains in the reduction of 
compensation costs to employers, injured workers and society.

RECOMMENDATION 19
0

That the Division of Workers' Compensation acquire the necessary staff to 
develop and implement a workers' compensation rehabilitation program designed to 
administer and monitor the rehabilitation benefits of industrially injured 
workers covered by the Alaska Workers' Compensation Act.



PHYSICIANS' CONCERNS

1. Rehabilitation counselors should consult with treating physician before 
contacting injured worker. The counselor often gives advise which 
conflicts with physician's planned course. Physician can pave the way and 
make the prospects of rehabilitation less threatening if he is aware of the 
counselor's contact in advance.

2. Workers should be advised of benefits from day one of injury. Rights and 
responsibilities of worker should be spelled out. This would reduce 
adversary atmosphere.

3. Employers engage in inappropriate hiring practices to begin with. Thorough 
pre-hiring physical exam should be conducted. Conditions incompatible with 
physical demands of certain jobs would be detected at that time.

4. Workers’ compensation should take natural aging process into account. Wear 
and tear process should not be financed by workers' compensation system.

5. Remedies should be more vigorously applied to workers who fail to follow 
doctor's orders.

6. Attorneys are too involved in the rehabilitation process. Counselor, 
physician and injured worker should be primary parties involved.

7. Rehabilitation benefits should be consistent and uniformly delivered.
There is no control in the present system. Physician and patient need 
rules to play by.

8. Employer must assume more responsibility to provide light duty work until 
worker can resume regular job.

9. Union dispatch precludes loyalty to the employer - Union regarded as the 
"employer".

10. Union rules should be more flexible to support rehabilitation.

11. Unions must assure worker's who are dispatched are physically able to 
perform the duties of the job.

12. Professional rehabilitation providers inadequate. A more clearly defined 
system would encourage more providers to practice in Alaska's system.

13. Services provided by DVR are not particularly geared to industrial workers 
- more effective with catostrophically disabled population.

14. Insurance adjusters have inadequate backgrounds in medicine and human 
behavior. Inappropriate actions against claimants result in adversary 
behavior by claimant; (foot dragging and going against doctor's 
recommendations.) Adjusters must use more amiable approach.

V-** *• .t
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REHABILITATION COUNSELORS' CONCERNS

Attorneys often interfere with rehabilitation. Some attorneys forbid their 
clients to see counselors, insist on being present at every counseling 
session, attempt to dictate what program should be developed for the 
injured worker, and often advise their clients not to cooperate with the 
counselor by using passive aggressive tactics. Counselors would like to 
see guidelines or regulations developed which forbid attorneys to interfere 
or attempt to run the rehabilitation process.

The workers' compensation system expects counselors to be miracle workers. 
Successful 1 rehabilitation of inji^ed workers in the compensation system is 
difficult if not impossible in light of the following:

a. Inadequate requirements of workers to cooperate with the counselor.

b. Ineffective enforcement of the vague rules presently existing in the 
system when evidence clearly shows the worker has been uncooperative.

c. Some insurance companies act in good faith in attempting to arrange 
rehabilitation services for workers who need them. Other companies 
fail to make such arrangements and may even interfere when workers 
seek services on their own.

d. Those companies t'it support the rehabilitation effort are often 
penalized as the Board allows uncooperative workers toe many chances 
to cooperate. Limitations should be placed on these chances.

The Workers' Compensation agency should be staffed with rehabilitation 
professionals who determine which agency will provide services to injured 
workers in disputed cases. This would reduce the level of excessive 
"rehabilitation shopping" by all parties which presently exists, and it 
would eliminate dual assignment of rehabilitation providers by both sides.

Counselors have too little time as it is to provide adequate services to 
the disabled population. Requiring counselors to appear in hearings and 
other judicial processes further reduces the time counselors should be 
devoting to rehabilitating the disabled population.



INJURED WORKERS' CONCERNS AND REACTIONS

1. The system has gotten so complex that an attorney is absolutely necessary 
in proceeding with many cases. Yet, some injured workers were not advised 
that they needed an attorney until it was too late.

2. Injured workers have reported receiving "high pressure" from carrier;, to 
settle for smaller settlements t&an required by law. This included threats 
of holding up final settlement unless the injured worker agrees to 
carrier's terms.

3. Injured workers who realized later that they needed rehabilitation assis­
tance, were not given any indication that the option was available, at the 
time of injury.

4. Benefits are either cut-off without notice or held up as part of pressure 
tactics. In cases of jobs which pa> by commission, an injured worker 
reported that benefits stopped immediately upon taking the job, although it 
was 4 months before he received his first commission ch.ick.

5. There were positive reactions to some insurance companies' case management,
in addition to positive feelings about some injured workers' rehabilita­
tion experience.

There is concern expressed that DVR does not cooperate with the injured 
worker's interest in rehabilitation. This point was expressed in a case 
where the injured worker reported the counselor stalled 6 months in getting 
the program started and took 2 months in getting the purchase of a calcu­
lator approved.

7. Concern has been expressed over the proper medical treatment. The use of
chiropractors is more helpful in some cases, yet is discouraged by some
doctors.

8. Injured workers are frustrated that some of the jobs they are retrained for 
are not available on the job market when the rehabilitation program is com­
pleted. They wind up returning tc their old job or taking a position which 
has a high probability of reinjury.

6.
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INSURER/EMPLOYER CONCERNS

1. The Act requires insurers/employers to provide rehabilitation services to 
injured workers. Thus, the insurer/employer should be able determine 
which rehabilitation agency the worker will be referred to for these 
services. This would eliminate the current practice of workers/attorneys 
shopping around to find the counselor who will recommend the longest 
training program.

2. Claimants' attorneys should be restricted from practicing "rehabilitation" 
and submitting training/rehabilitation plans for their clients.

3. Insurers/employers should not be required to provide rehabilitation 
services to workers who refuse reemployment offers by employers. There 
should be a limit placed on the time an injured worker has to accept the 
offer.

4. When training plans art presented for approval, the P.oard should make every 
effort £o ensure the need for training before approving the plan and 
requiring the i •: v- o continue total compensation payments. Training 
should be ap- ' .d t. 'e basis of need as opposed to the desire of workers 
who merely wa t t new ca.cer.

5. Counselors should be used to perform on-site-job analysis to determine if 
the job is compatible with the worker's restrictions. Presently, the 
physician, who does not have sufficient knowledge of the world of work, 
makes this decision based on the whims of the patient, who often misrepre­
sents physical demands of a given job.
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'ATTORNEYS' CONCERNS

Alaska has an inadequ?.ce number of competent rehabilitation counselors.
Often, workers do not have a choice and must use DVR.

Particular counselors are inconsistent in serving injured worker,.; engage 
in power playing to control worker's life; dabble in claims and legal 
matters; incorrect information given worker, sometimes intentionally, if 
worker has not followed the counselor's "rules".

Present system does not have mechanism to make rehabilitation work. No one
to monitor system and keep parties in line, particularly counselors who 
behave in questionable manner.

Disputes regarding rehabilitation should be promptly heard ar.J decisions 
timely issued. Delays destroy motivation for rehabilitation.

Artificial rehabilitation hurts workers with serious injuries.
EX: Sixty-one year old worker w/65% rating. Has fifth grade education and

no work skills other than heavy labor, Ineligible for retirement by 4
years. Placed in pie sl.op as a part-time wrapper. Paid $4.00/hr =
$C0/week = approx. $200/month. Counselor issued a report of 
"successful rehabilitation" so worker was found PPD, thus $60,000 
limit applied. Questionable whether worxer will be able to continue 
in work force due to severity of injury, age, and limited skills. If
unable to continue working, $60,000 inadequate source of income for 
worker's remaining lifetime. If PTD, rating is precluded by 
"successful rehabilitation" stamp.

3oard should penalize insurers/employers who misrepresent the law. Failure 
to advise worker of entitlement to rehabilitation is misrepresentation.
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CHAPTER 47 

VOCATIONAL REHABILITATION

8 AAC 47.010. GOAL OF VOCATIONAL REHABILITATION. The 
board shall direct and provide for the vocational rehabilitation of em­
ployees entitled under the Act. Vocational plans formulated under the 
Act and this chapter must be designed to restore the injured employee to 
gainful employment. (Eff. / / , Register ).

Authority: AS 23.30.005
AS 23.30.040

8 AAC 47.020. DUTIES OF THE PARTIES, (a ) The employer, the 
self-insurer, the insurance carrier, and the employee shall promptly 
recognize the need for the evaluation of vocational rehabilitation and 
shall initiate necessary action to restore the injured employee to gainful 
employment as expeditiously as possible.

(b )  The employee shall cooperate in all phases of vocational reha­
bilitation. The employee shall promptly and responsibly participate in a 
board-approved vocational plan when ordered to do so by the board. If 
the employee does not choose to enroll in a vocational plan, nothing in 
this chapter is to be interpreted so as to require the employee to do so. 
However, in cases where the employee chooses not to enroll in a voca­
tional plan, or unreasonably refuses to complete a vocational plan, the 
degree of permanent partial disability will be determined as though the 
employee had enrolled in, and successfuliy completed, the vocational 
plan. The employee shall notify the board and the employer within 14 
days of the first consultation with a vocational rehabilitation 
representative.

(c ) The vocational rehabilitation representotive shall notify the 
board and all interested parties within 14 days of the first consultation 
with an employee. Thereafter, the vocational rehabilitation representa­
tive shall file regular monthly imports with the board during the consul­
tation period. Within 14 days of the final consultation, the vocational 
rehabilitation representative shall file a report of consultation which must 
contain the findings, conclusions and recommendations regarding voca­
tional rehabilitation. (Eff. / / , Register ).

Authority: AS 23.30.005
AS 23.30.040

8 AAC 47.030. EVALUATION ANALYSIS. (a ) No vocational plan 
may be initiated until board approval has been secured. Board approval 
may be secured by any party by filing a petition for initiation of a voca­
tional plan, accompanied by a written evaluation analysis. Copies of the 
petition and the evaluation anolysis must be served upon all parties and 
the administrator of the Alaska Second Injury Fund, in accordance with 
8 AAC 45.060.
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(b ) A written evaluation analysis must be accompanied by copies of 
all medical reports referred to in the analysis and must, in addition, in­
clude

(1) an assessment of the employee's employable skills,, including a 
synopsis of his work history and educational background;

(2) a summary of the disabilities limiting the employee’s employment 
opportunities; and

(3) a specific accounting of the employee’s pre-injury wage and an 
assessment of his post-injury wage-earning capacity.

(c ) After the complete, written evaluation analysis has been filed 
the board will review the factors discussed in the analysis and will 
letermine whether the employee is able to return to his previous employ­
ment or to modified employment cr whether, instead, direct job place­
ment, on-the-job training or formal regaining is necessary in order to 
return the employee to gainful employment.

(d ) I f  the board determines that fornul retraining is necessary, it 
shall direct the employer or the employee, or both, to initiate a voca­
tional plan in accordance with 8 AAC 47.040. The board will give pref­
erence to direct job placement and on-the-^ob training over a formal re­
training program. (E ff. / / , Register ).

Authority: AS 23.30.005

8 AAC 47.040. VOCATIONAL PLANS. (a , Following evaluation in 
accordance with 8 AAC 47.030, a vocational plan imay be initiated by 
direction of the board or by any person. Vocational plans must be 
developed by a qualified rehabilitation representative designated by 
either the employer, the carrier, the self-insurer, the employee, or the 
board.

(b )  Proposed vocational plans must be submitted to the board in 
the form of a petition by the person responsible for initiating the voca­
tional plan. The petition must be in writing and must include

(1) the gainful employment objectives of the vocational plan, in­
cluding ' estimated earnings and reasonable availability of gainful 
employment;

(2) the name and location of the educational institvtion, public or 
private vocational training agency, or company or business involved in 
the vocational plan;

(3) the nature, extent, and duration of services to be provided 
during the period of rehabilitation;

(4; the dates of commencement and expected completion of the 
vocational plan;
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(5 ) a statement regarding the general financial condition of the
employee;

(6 ) the amount of weekly income maintenance benefits, tuition,
fees, and transportation costs, if any, and the time and manner of such 
payments to the employee during the period of rehabilitation;

(7 ) the employee's written acceptance of the plan, plus any com­
ments the employee desires to make a matter of record concerning why 
the plan is in his best interests;

(8 ) the name of the rehabilitation representative who prepared the
plan, a complete description of his or her qualifications, and the name 
and address of the representative's Institution, agency, or company; 
and

(9) all medical, psychological, and vocational evaluation reports re­
lated to the case.

(c ) Objections to a vocational plan must be filed in writing with 
the board within 10 days of the dale of service of the plan upon the 
board,

(d ) Upon receipt of written objections, or where it appears ob­
vious that the employee and the employer are unable to reach agreement 
on the terms of the vocational plan, a prehearing conference will be 
scheduled. If agreement is reached at the conference, the board may 
approve the plan. If the differencee cannot be resolved at the prehear­
ing conference, the matter shall be set for a hearing. Hearings shall be 
held in accordance with the provisions of this chapter.

(e ) Upon receipt of a proposed vocational plan acceptable to all 
parties concerned, or following a hearing, and after review the board 
shall approve, disapprove, or modify the plan.

( f )  Implementation of the plan must begin as soon as the employee 
is capable of participating in the program and medical opinion indicates 
the employee's recovery will not be impeded by participation in the plan. 
The plan shall begin upon the date of board approval or the date speci­
fied in the plan, whichever occurs last.

(g )  In the event

(1 ) a vocational plan is not offered by the employer; or

(2) an employer-offered plan or a rehabilitation agency-offered 
plan is not accepted by the employee; or

(3 ) the board finds that the employee is eligible for a plan but vhe 
proposed plans are not effective

the board, on its own motion or upon the petition of any party, shall
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make a determination by means of a hearing or hearings of the services 
necessary to restore the employee to gainful employment. (Eff. / / , 
Register ) .

Authority: AS 23.110.005
AS 23.30.040

/  . .  \  . . .  . . .  -  . '

8 A AC 47.050. MODIFICATION, SUSPENSION, OR TERMINATION 
OF VOCATIONAL PLANS. Any party may peti.ion the board for modifi­
cation, suspension, or termination of a p in. The petition shall be 
treated as any other petition under § 050 of this chapter. The board 
shall order the modification, suspension, or termination if it finds

(1 ) satisfactory progress is not being made in the approved plan;
or

(2 ) the plan is not likely to prepare the employee for gainful em­
ployment due to unexpected contingencies; or

■ i'C- «'•
(3 ) the employee refuses to complete the vocational plan approved 

by the board; or

(4 ) a more suitable plan becomes available. (E ff. / / ,
Register ).

Authority: AS 23.30.005

S AAC 47.060. VOCATIONAL REHABILITATION DEFINITIONS. As 
used in this chapter

(1 ) "Gainful employnent" means employment which is reasonably 
attainable and which offert an opportunity to restore the employee as 
soon as possible to maximum self-suppcrt, due consideration being given 
to the employee's qualifications, physical and menial condition, interests, 
motivation and incentives, pre-injury earnings and future earning capa­
city, and the present and future labor market.

(2 ) "Implementation of a plan moans comn c~uement by the em­
ployee of an actual return-to-work plan of direct iod placement, on-the- 
job training or vocational training in accordance w th an approved voca­
tional rehabilitation plan.

(3 ) "Initiation of a plan" means the creation and drafting of a 
written vocational rehabilitation plan.

(4 ) "Vocational rehabilitation" means a program of services, not 
limited to medical services, designed to restore an injured or disabled 
employee to gainful employment.

(5 ) "Vocational rehabilitation representative" means a person who 
possesses the special skills, knowledge, edvcation, training, and experi­
ence necessary to develop and implement vocational rehabilitation pla»~s.
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(o> "Vocational rehabilitation plan" means the planning and provid­
ing of services, not limited to medical services, reasonably necessary to 
restore an employee to gainful employment. Such services include, but 
are not limited to, vocational evaluation, counseling, retraining, on-the- 
job training, and job placement assistance. (E ff. / / , Register ).

Authority: AS 23.30.005
•♦vr,:,* AS 93 3n nan „
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Proposed AWCB Regs. -5-



Idaho
Industrial Commission
3 1 7  M a in  S treet, Boise, Idaho 8 3 7 2 0  
Phone 3 3 4 -2 1 9 3

Rehabilitation Division 
O ff ic e s ______________
Boise
317 Main Street 
Boise, ID 83720 
Phone: 334-2461

£ ty M M IS S IO N E R S  
Gurald A. G u d d S K a w r e r i t e  G. Sirhall - W ill S. I'ofenbach

Caldwell
109 N. Kimball 
Caldwell, ID 83605 
Phone: 459-0016

Coeur d'Alene 
401 Front Street 
Coeur d'Alene, ID 83814 
Phone: 667-9714/3056

Pocatello
Confer 151 Bldg. —
Pocatello, ID 83201 
Phono: 234-2810

ir • •
Twin Falls
630 Blue Lakes Blvd. N. 
Twin Falls ID 83301 
Phone: 734-8300

Idaho Falls
101 Park Avenue 
Idaho Falls, ID 83401 
Phone: 523-4011

Lewiston
1118 "F "  Street 
Lewiston, ID 83501 
Phone: 746-3935

W o rker
Rehabilitation

Idaho
Industrial Commission  
Rehabilitation Division*
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The R fhabil station
Division w as established by the  
1978  Legislature in an effort to reduce  
the period of tem porary disability  
resulting from industrial injury or dis­
ease and to aid in restoring the dis­
abled em ployee to gainful em ploym ent 
w ith  the least possible physical im pair­
ment.

W h at Are Our Goals?
•  To provide for the  earliest possible 

return of the in jured w orke, to 
m eaningful, safe work

•  To return the injured w orker to as 
near his pre-injury status as possible

•  To reduce the period of tem porary  
bene.'its paid injured workers

W ho Is Eligible 
For Our Services?
W orkers receiving Idaho W orkm en's  
Compensation benefits for w hom  the  
Rehabilitation Division can be of assist­
ance in reducing th e  period of tem po­
rary disability or aiding the w orker in a 
return to em ploym ent com patible w ith  
his disability.

W h o  Benefits © o m  
Our Services?
•  Disabled w o r k e rs --------

•  Employers

•  A ttorneys

•  Physicians

•  Society

W h at Services Are  
Provided? ?
Services provided are those necessary 
to return th e  w orker to a job w ith  his 
form er employer, or to a job sim ilar to 
the  one held prior to  becoming injured.

W h o  Should Be
Referred?

’ •  W orkers requiring a change of 
occupation.

‘ . ';.V

•  Cases w ith  long periods of disability

Services available include: -TSr
' W

•  Vocational evaluation

•  Job site evaluation

Injuries resulting in restrictions 
of function

» Cases w ith  a potential for high 
financial exposure

•  Vocational counseling

•  Assistance in job m odification

•  Training in job seeking skills

•  Placem ent
• *

•  Follow-up

•  Reporting system to those involved
in the rehabilitation process

E
x
h
i
b
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Discussion
of

Preliminary Results 
of

Survey of Injured Workers



METHODOLOGY

This survey was conducted to measure the post injury, economic status of injured 
workers and to examine their reactions to the delivery system of rehabilitation 
benefits in the Alaska Workers' Compensation System

A time frame considered to be most useful to the survey was established.
Workers who sustained injured between January, 1977 and December 1980 were 
included in the survey. This time frame eliminated injuries occurring during 
the pipeline "boom" economy of the mid-seventies. It also provided an adequate 
stabilization period for injured workers to get back on their "economic feet."

Injured workers surveyed were divided into three groups. The first group in­
cluded workers who had signed compromise and release agreements, which did not 
include provisions for rehabilitation benefits. The second group of injured 
workers were those referred to the state vocational rehabilitation agency, and 
the third group of injured workers were those referred to private rehabilitation 
firms.

Survey forms were mailed to all 142 workers in the two rehabilitation groups.
For the compromise and release group, every second case was selected out of a 
total of 1000 cases. Surveys were mailed to 468 injured workers in this group. 
Thus, the total number of workers surveyed for the three groups was 610. This 
represents an adequate cross section of the entire universe.

Response to the Survey

Due to time constraints and problems experienced in obtaining correct 
addresses, the survey has not been completed. Of the 610 survey forms sent out, 
180 (30^) were returned as undeliverable as the worker was either unkown at the 
address, or the forward had expired. Of the remaining 430 surveys, 65 ( 157,) 
have been completed and returned. In the next two weeks, telephone surveys vill 
be conducted to complete the sample of rcspondants.

Preliminary Resu U s

Of the 65 workers who responded, 26 had received rehabilitation services. In 
evaluating how helplui rehabilitation was in returning them to work, 14 
rcspondant stated "very helpful", 7 chose "not helpful" and 5 chose something in 
between. As more surveys are returned, the responses will be correlated with 
the source of referral. Of the 25 rehabilitation respondents, 0 were referred 
to rehabilitation by a source other than the choices given ’n the survey. This 
"other" source v/as the doctor and 8 of these 12 found rehabilitation was "very 
helpful" in returning them to work. However, until more responses are received, 
no iiard and fast conclusions or inferences can be made with any degree of 
validity.

Responses to questions on income from employment only, are more complete. 
Virtually all the workers had been injured well over two years ago. Yet in
1980, 527, o1 the 65 workers had incomes under $12,000. In 1981, 557 of the 65 
respondants reported incomes und. ’ $12,000. For the remaining group, in 1980, 
only 10 respondants had incomes over $25,000, while that number rose to 15 in
1981. These figures support the beliefs of those in the workers' compensation 
community regarding the ate of injured workers. Unless positive steps are
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taken quickly to return them to the work place., injured workers can get otuck at 
a level of income far below that held at the time of injury. However, due to 
the small percent of survey response received to date, definitive conclusions 
cannot be made.

The survey does allow a look at income in another way. Of the 65 respondants,
31 were employed at the time they received the survey. A comparison of pre­
injury and post-injury average weekly wage (AIM) for this group shows that 12 
respondants had an AWW in the same income bracket as before injury, 15 had 
weekly wages in a higher bracket than before injury, while only 3 had an AWW 
which fell into a lower bracket than before injury. These figures support 
another commonly held belief in the compensation system. For workers who timely 
return to the work place, upward, economic mobility is possible. Responses 
which evaluate physical demands of current jobs add another diminsion regarding 
employability of injured workers. Desptie the fact that 27 of the 31 employed 
respondants are working for wage at or above their pre-injured weekly wage, 16 
or over half the group, are in positions that required less physical demand than 
their pre-injure jobs. In other words, an injury which results in physical 
limitations need not resuH in limiting the personal and economic achievement, 
afforded by productive employment.



December 11, 1981

The Alaska State Legislature has funded a study of rehabilitation and retraining 
for injured workers in the state. The goal is to develop more efficient and 
constructive rehabilitation and retraining services in Alaska so that injured 
workers can receive the best help possible during their period of disability. 
Part of this study will compare the post-injury experience of people who have 
gone through rehabilitation and retraining, with the post-injury experience of 
people who have signed compromise and release agreements.

As someone who has signed a compromise and release agreement, you can provide 
useful information for the study. If you would fill out the brief enclosed 
questionnaire and return it in the postage paid envelope, I would greatly 
appreciate it.

I want to emphasize that any information you provide will remain strictly con­
fidential. This study is in no way connected with any benefits you nay have 
received in the past, or might received in the future. If you have any 
questions, please call me collect at (907) 264-2460 from 8:00 a.m. to 4:30 p.m. 
Alaska Standard Time.

Your help in this project could make a difference in getting better and more 
effective laws passed for the protection of injured workers. Thank you for your 
time and cooperation in returning the questionnaire as quickly as possible.

Sincerely,

Zee .Jackson
Rehabi1itation Consultant

I

P.O Roy 1130 • Anrlmmqe. Al.isk.i 99510 • (907) 264 246 1



Zee Jackson
WORKERS’ COMPENSATION VOCATIONAL REHABILITATION SURVEY , m m *

Anchorage. Alaska 99510

-

1. When were you injured? MONTH. YEAR.

2. Since your injury, have you received 
any rehabilitation services?

YES □  

NO □

IF II

IF YES. ANSWER THESt 
QUESTIONS NEXT -

CONTINUE WITH 
QUESTION #3

t
3. How long w t  you unable to  work because ot your injury?

Less than 1 month □  1-3 months □  4-6 months □
Ovei 1 year □

4 Are you currently employed?

YES □ IF YES. ANSWER THESE 
QUESTIONS NEXT -

4c Is your wmk injury
preventing you from working7

YES n NO

1
2a. Who referred you to the 

rehabilitation services?

Insurance Carrier □  Employer □

Division of Workers Comp. □

Attorney □  Other □

2b. How helpful was the rehabilitation 
service in returning you to work?

Verr helpful □  Helpful □

A litt le  helpful □  Not helpful □

NOW GO TO QUESTION #3

7-12 months □

5 Approximately whal was your gross income 
iio m  employment in 1D?07
Under $ 1 2 .0 0 0 □  12 18000 IZ I 18001-25 0 0 0 □
25 35 000 □  35000 or over □

C> Approximately what do ymi expect to 
earn ficm  employment only in 1v.11?

Under SI?(XX) □  12-18000 □  !3n01-?5000 □
25000 35000 □  35000 or o v r r D

P it AS! WRITE ANY COMMENTS YOU MIGHT HAVE ABOUT YOUR EXPERIENCE WITH THE WORKERS' COMPENSATION SYSTEM

4a What is your usual gross weekly income?

Under $200 □  100-299 □  300-499, □  500-800 □
I Over 800 □

4b. How long have you been al your present job7

Undei 1 month □  1-3 months □  4-6 months □
7-12 m onths.□  O . e r l y e a r D

4c. Are the physical demands of 
your current job
greater than □  less lhan D

the same as □

youi p ie -in |u iy jo b ? 'p

4d Is this a seasonal job’’
Yes □  u l J . ,

NOW GO TO QUESTION «5

Ynu enn use the reverse side

11831433
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INTRODUCTION

 ,-----------------------

v-.£* V « t '' «|M

The purpose of this document is to analyze the major areas of concern within 
the Alaska workers' compensation system. The items discussed were chosen be­
cause of their economic significance, and in some instances because of exist­
ing controversies as to their proper role in the compensation system. Although 
many issues remain for additional discussion, those contained in this report 
represent the critical questions which must be resolved in order to develop an 
appropriate legislative response to the current workers' compensation contro­
versy.

-1-



Tre major criteria for determining the compensability of an accidental injury 
is wme-ther it arose out of and in the course of the employment (AOE/COE).
Tr.is rhrase is contained in the Alaska Workers' Compensation Act as well as 48 
otners. Obviously this test must be interpreted in those instances in which 
ccnpemsabil i ty is disputed, and as a result, there is a huge volume of case de­
cisions from across the country, providing additional and more specific guide­
lines for determining when the AOE/COE test has been met. Since the Alaska 
Workers' Compensation Act is relatively new, it did not go through the develop- 
nenta' period in which these rules were structured, and simply adopted existing 
guidelines, in many cases selecting the most far-reaching of available options. 
The bunkhouse rule is one of tnese guidelines.

Normally an injury must occur during the hours of employment and be caused by 
cone incident of the work to meet the AOE/COE test. However, years ago the 
courts determined that when a worker is required to live away from home, par­
ticularly for extended periods of time, the test should be broader. This gave 
rise to the bunkhouse rule. The rule has many variations, all of which to one 
extent or another make the point that under these circumstances, injuries out­
side of normal working ho irs can still be deemed compensable, since the require­
ments of the job "forced" the employee to be in the circumstances which led to 
the irjury* Despite some 'ery unusual results, the bunkhouse rule has never 
been considered enough of threat to the integrity of the workers' compensation 
system in any state to justify legislative intervention. In Alaska, due to 
the large number of remote work sites, the relatively high number of bunkhouse 
rule cases anc the cost of even a minor injury, some question has been raised 
as to the continued application of the rule in its present form. However, any 
attempt at statutory modification of the rule should be undertaken with caution 
and something less than extreme optimism, because new language means new court 
tests, with unpredictable results. It may well be tne fear of the unknown 
that has led other states to accept the certainty of existing case law rather 
than embark on the uncertain path of legislative action and subsequent court 
deci s ions.

A major consideration is whether the magnitude of the problem is worth the 
legislative effort. To date it appears that bunkhouse cases, at least those 
that -sise questions about their propriety, do not constitute a significant 
expense wnen compared to the compensation system as a whole. However, they 
may very well constitute a significant portion of compensation expense for a 
number of employers.

A-othe” consideration is the implications of modification of the rule. As­
suming that a legitimate injury occurs at a remote site, but is not compen­
sable due to the operation of a modified bunkhouse rule, the injured party 
will almost certainly incur considerable exoense in returning to an area 
where medical treatment is available. There are a number of obvious solu­
tions to this problem, but it cannot be ignored. One should also consider 
the impact on employers of a modification of the bunkhouse rule. The obii- 
actio- to provide workers' compensation coverage grants the employer immunity 
from civil action by an employee only when an injury is compensable. A sig­
nificant narrowing of the bunkhouse rule will increase the possibility of 
civil suits, which tend to be more expensive than workers' compensation 
cases. Given the standards which presently govern the question of liability 
in civil cases, many "minor" compensation cases could become "major" civil 
cases. Even the lowly broken tooth suffered during mealtime could find its 
way tc the courts, if caused by a foreign or improper object in the employee's 
food.
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A final consideration is a virtually unverifiable opinion expressed by a number 
of individuals familiar with the problem that most "abuses" of the bunkhouse 
rule result from a desire to return to civilization for various purposes and 
that any solution other than a better leave policy on the part of employers 
will simply lead to either "abuses" of the new rule or the development of 
other, equally expensive ways of getting back home.

The list of alternatives is practically endless. The following is a limited 
range of alternatives all of which can be modified and combined with others tc 
reach the desired conclusion.

1.

2 .

3.

4.

Limit compensable injuries at remote sites to accidents occurring 
during actual working hours.

Limit compensable injuries to those accidents occurring on the 
premises of the camp, regardless of the hour of occurrence or the 
activity engaged in.

Limit compensable injuries to those accidents occurring during 
working hours and those resulting from a special hazard directly 
related to the conditions of remote site living, such as a fire or 
weather related incident.

Eliminate from the range of compensable accidents those resultinq 
from personal activities such as eating, and/or recreational 
activities.
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A nj-roer of concerns have been expressed, primarily by those on the employer/ 
carrier side, over the impact on costs of the current physician selection 
mechanism, which leaves the choice of treating physician to the employee. On 
its face this is a totally appropriate method, but there are a number of 
competing interests which at least deserve consideration. A factor weighing 
most heavily in favor of employee cnoics, a method used by approximately half 
the states, is that it is the employee who is being treated, and who should be 
given the opportunity to select physicians he trusts. On the other hand it is 
the employer who is paying the bills, which leads to legitimate concerns over 
paying for doctors who may not be the best available, or whose primary reason 
for selection may be a willingness to give a high disability rating, which in 
turn may lead to increased compensation benefits. Obviously the employee may 
have reason to be equally as concerned about an employer/carrier choosing a 
physician primarily on the basis of a willingness to testify "properly."

Perhaps the most effective solution to this dilemma lies with the Board. Given 
the small number of health ^are providers in Alaska, the Board should be well' 
aware of the abilities of each. If a party feels improper treatment is being 
provided, an expedited hearing will give the Board the opportunity to order a 
change in treating physician, if necessary. If a physician is consistently one­
sided in his testimony, the Board should be able to take this factor into 
consideration in reaching decisions on questions such as causation and extent 
of disability. The only potential problem here is with the appellate courts,
which in their decisions tend to limit the Board's authority to accept or
reject testimony based upon evaluation of a witness's credibility. If the 
Board is to be encouraqed to take steps to minimize problems.in medical care, 
it may be necessary to provide specific legislative direction to the courts,
to insure that the Board’s authority is not diluted.

The use of physicians in contested cases simply because of their extreme views 
can also be limited by encouraging the Board to select impartial examining 
physicians to h e ^  resolve medical disputes, and by explicitly relying or 
experts in whom the Board has a high degree of faiuh. Once again some legis­
lative direction may have to be given to the courts to permit the Board to 
accept such testimony in appropriate cases rather than that presented by the 
litigants. This type of action can send a message to litigants that it does 
not pay to use medical testimony from witnesses who are biased, and can also 
result in a moderation of positions taken by medical experts.

In conjunction with the foregoinq, there are a number of methods of physician 
selection in use in various states which can be considered.

1. Pure employee selection, as presently exists in Alaska.

2. Pjre employer/carrier selection, tempered by the ability of the
employee to apply to the Board on an expedited basis for change.

3. Initial employee selection for a limited period of time, such as
ten days, with the employer having the right to chanqe at the end
of the period.

4. Initial empl oyer/ca rri er selection for a limited period, with the
employee having the right to change at the end of the period.
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m-oloyer/carrier or employee selection from a panel designated by 

he Board. This typically involves initial inclusion of all prac- 
itioners in the state, with removal from the panel by the Board 

for cause.

5. E oloyee se lection from a DBnel selected by the employer/carrier.



SECOND INJURY FUND

The sole purpose of a second injury fund is to encourage the employment of 
physically impaired persons, or perhaps more accurately, to minimize the dis­
incentives to their employment. A simple example will clearly explain the 
theory behind the operation of second injury funds. If an employer hires a 
worker with no physical impairment, who then loses an eye in a compensable 
accident, the compensation payable in Alaska for that 1 os will be for a period 
of 140 weeks. However, if that individual had suffered the loss of one eye 
prior to employment, the result of loss of the remaining eye would be permanent 
total disability, with benefit payments continuing for life rather than 140 
weeks. In order to eliminate this financial disincentive to hiring, the Second 
Injury Fund, as it is used in Alaska, would pay all compensation payments 
subsequent to the first 104 weeks of disability.

Unfortunately, attempts have been made, sometimes successfully, to use funds 
as tools to reduce an employer/carrier's liability after the fact, when the 
preexisting impairment was questionable, or the employer's knowledge of its 
existence doubtful. This type of improper fund use typically leads to strin­
gent controls which in turn lead employers to question whether the fund will 
work in their favor even when they act properly. In the face of such uncer­
tainty, it is doubtful that even the best intentioned employer will rely on a 
fund and consider its benefits when contemplating the hiring of a physically 
impaired worker. Alaska has suffered from this syndrome and now appears to be 
in the phase which makes it more difficult to obtain reimbursement from its 
Second Injury Fund.

If the Second Injury Fund is to serve its purpose, two elements must exist. 
First, benefits from the Fund must flow only to those employers who hire or 
retain in employment individuals with significant permanent impairments which 
would otherwise be an obstacle to employment. Secondly, employers must at the 
time of hiring be as secure as possibie in the knowledge that should an injury 
occur they will be financially protected bj the Fund. Presently, uncertainty 
exists in Alaska as to both elements, and as a result there is considerable 
doubt as to whether the existence of the Fund provides much incentive for 
hiring physically impaired workers.

A relatively simple change in proceaure may provide the certainty needed in 
both areas to make the Fund an effective tool. In order to establish knowledge 
of the impairment at the ime of hiring, the employer of a permanently impaired 
worker could be "equired to file a simple form with the Fund, settling that 
question without a doubt, and precluding "after the fact" attempts to prove 
the requisite knowledge at the time of hiring. To simplify the filing process, 
each individual who sustained a permanent impairment in a compensable accident 
could, when ready to reenter the job market, be -riven a simple two-part form 
to present to prospective employers. The form would educate the employer as 
to the protection offered him by the Fund and would also provide the documen­
tation of employment to be forwarded to the Fund. In such cases the employer 
would be guaranteed the protection of the Fund, should a subsequent injury 
occur, and would thus be given the incentive to hire. If necessary, a similar 
mechanism could be used to provide documentation for employees whose injuries 
would qualify them for Fund protection in the future but were not the result 
of a compensable accident.



AVERAGE WEEKLY WAGE

For a number of reasons related primarily to the pipeline, Alaska uses a 
method of computing average weekly wage which is different than those used 
in the other 49 states. In determining average weekly wage, and in turn the 
weekly benefit, the injured employee is permitted to pick the calendar year 
out of the three calendar years immediately preceding the injury in which 
total wages were the highest, and then divide by 52 to arrive at an average 
weekly wage. In some cases, this can result in unfairness to one side or the 
other. For example, an employer with an injured worker may fine himself pay­
ing weekly benefits in excess of actual wages because of a high paying job 
with another employer three years prior to the accident. Similarly, an em­
ployee with a new but permanent high payinq job nay find his weekly benefit 
a small fraction of wages being earned at the time of injury, because of low 
earnings in the prior three years. Even fo1" those with consistent annual 
earnings the rule can work a hardship. For example, a worker in extremely 
seasonal employment who earns a substantial income while working half the 
year, and nothing the remainder of the year, will have his earnings based 
upon a 52 week average. If he is injured and is totally disabled during a 
portion of the season his actual income loss will be twice as high as the 
average weekly wage on which the benefit is based.

Due to the impact of seasonality, no solution which is even remotely equit­
able for all concerned can be found unless the various segments of the benefit 
system, such as temporary total disability and permanent partial disability, 
are dealt with separately. Therefore, most of the average weekly wage question 
will be dealt with in those sections of the report which deal with benefits.

There is one aspect of average weekly wage which can be considered independently 
of benefits. That is, what elements of remuneration should be considered ir 
determining the amount of pre-injury earnings. In Alaska the major concerns in 
this category are room and board, and fringe benefits. Conceptually, room and 
board are to be considered as part of average weekly wage only to the extent 
that they reduce the amount an employee would have expended for these items if 
he was not working. For example, with regard to room, if an employee is away 
from home for a few days, and the employer provides living facilities, there is 
no reason for the value of the facility to be included in average weekly wage 
computations. This is because the employee was still paying for his own home 
or rental while away, and did not experience an increase in net income because 
of the employer's payments. In the case of tne worker who may be at a remote 
site for nan; months, and live in a facility provided by the employer, resolu­
tion of the quescion is not so simple. Theoretically, the value of living 
facilities should be included in the wage calculation only if the employee 
does not maintain another residence while at the remote site, since if he con­
tinued to make mortgage or rent peyments at home, there would be no net economic 
benefit d-rived from living at the employer’s facility. Whether a dual system 
of this type is acceptable, with employees being treated somewhat differently 
based upon their living arrangements at home, is a matter that is of purely 
legislative concern, with each of the alternatives somewhat arbitrary in its 
application.

The question of boaid is much easier to deal with, at least as to the initial 
determ'nation as to whether it should be included in the weekly wage at all. 
Since a meal provided by the employer means a meal that the employee does not 
have to pay for, the provision of board will always result in a net economic 
benefit to the employee, and thereby justifies its inclusion in the wage com­
putation. The value of the meal, as well as the value of living facilities, 
is another matter.
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If it is an accurate assumption that rocm and board cost more to provide on the 
Nortr. Slope than in Anchorage, the valuation of these items presents a real 
question. Once again on a conceptual basis, the value to the employee is not 
woet it costs the employer to provide room and board, but rather the amount of 
net economic to the employee. This requires valuation or the basis of how much 
would have been spent for these items had the employee remained at home. Obvi­
ously theory is of little help in this instance, since applying as esoteric an 
economic theory as this would create an administrative nightmare. Unless the 
legislature is willing to leave the qur '"ion of valuation to contractual agree­
ment or litigation on a case by case ' ,, legislative action is required. The
nost efficient mechanism may be to give the Board rule making authority to es­
tablish room and board values on a statewide or regional basis., to be included 
in the average weekly wage computation in appropriate cases. This authority 
provides a great deal of flexibility, in that changes in economic conditions 
can be quickly reflected in the rules, and adjustments mace without the need 
for additional legislative or coui-t action.

A much more diff,''-:'". miestion is how to treat fringe benefits such as hospi­
talization insurance and employer-funded pension plans. At the present time, 
almost by practice rather than case decision, these items are not included in 
the computation of average weekly wage in Alaska. This occurs despite the fact 
that a reasonable argument can be made for the proposition that the statute is 
broad enough to permit their inclusion.. The issue is of more than academic 
interest. If at some point a court holds that fringe benefits must be included 
in the wage computation, many open cases from past years will be entitled to 
have the weekly benefit increased retroactively, which would result in an 
enormous economic impact on employers and carriers. This is in addition to the 
financial impact such a ruling would have on new cases, particularly in view of 
the high level of fringes in some employments.

From the standpoint of the worker, fringes which are not continued a~ter injury 
represent an economic loss, and therefore, a basis exists for the inclusion of 
their value in weekly wage computation. From the standpoint of the compensa­
tion system, their inclusion creates administrative problems (which are riot 
entirely insurmountable) and more importantly would provide most workers with 
weekly compensation benefits substantially in excess of their take hone pay, a 
situation which may be considered something less than optimum i ri view of the 
disincentives which it creates. The arguments on both sides are endless, and 
i* the legislature decides to deal with this question it will hear eacn and 
every one. Suffice it to say that virtually every other state has avoided in­
c l u d i n g  this type of fringe benefit in the wage computation, except on an iso­
lated basis, and Alaska has managed to operate its compensation system without 
tceir inclusion. Unless the state is willing to tfke on the economic and social 
problems which would be created by fringe benefit inclusion, the legislature 
should act to clarify the law and avoid the potential for court decision.



The purpose of temporary total disability benefits is quite simple. They are 
intended to '•eplace lost income during the time that the injured worker is 
recovering and unable to return to work. In most states this is also the 
easiest type of loss to deal with, by simply replacing a portion of the income 
lest during the period of total disability, with duration measured primarily 
from a medical standpoint. However, the impact of seasonality on a substantial 
portion of the Alaska work force creates a situation which cannot be dealt with 
by traditional means. Therefore, the following analysis and proposed solution 
may very well be viewed as radical within the context of existing workers' 
compensation systems. It may also be the only way to establish eauity for 
those receiving and those paying temporary total disability benefits in Alaska.

As previously discussed, the "best of three" method for determining average 
weekly wage, and thereby temporary total disability benefits, creates problems 
for all concerned. If one accepts the proposition that temporary total dis­
ability benefits are intended to replace lost income durinq the period of 
recovery, then the wage basis, used to compute these benefits must reflect the 
incone which would have been earned during this period, rather than the level 
of ir.coma earned three years previously. This can be accomplished more accu­
rately by applying the traditional average weekly wage formula used in a signi­
ficant number of states. The period of comparisicin, rather than one of the 
preceding three years, would be the 13 weeks immediately prior to the injury.
If the injured employee was not employed for substantially the whole of 13 
weeks, the wages of a similar employee who was so employed are used, and if no 
similar worker is available, then the average weekly wage would be based upon 
the contemplated full-time wages of the injured worker. Since workers in 
seasonal employment tend to be highly paid, use of this mechanism nay also 
require an increase in the maximum weekly benefit, so that the higher paid 
worker is not deprived of adequate income replacement due to the application 
of an inappropriate weekly maximum.

Of course there is another side to the coin. For the seasonal worker, this 
level oi income replacement is only proper during the period of time that in­
come would actually have been earned. To take the extreme case, is it correct 
to provide temporary total disability benefits when the injury occurs on the 
last day of the job, and recovery takes place durino a period of time when the 
employee would have been receiving unemployment benefits? If the answer is no, 
then terrcorery „otal disability benefits in Alaska should be more closely 
matched to periods of gainful employment, rather than merely relying on the 
employee's physical condition, with unemployment benefits renlacino workers' 
compensation benefits during what normally would be a period of unemployment. 
Obviously this method creates new opportunities for "itigation, which may make 
it unacceolable. The only way to determine if the cere is worth the price is 
through an open discussion involving those primarily concerned, employees and 
employers. The answer depends upon the extent to which employees are currently 
being deprived of proper benefits due to the operation of the existing law, 
the extent to which employers are currently paying what may be considered ex­
cessive benefits d u r i n q  periods of seasonal unemployment, and tne difficulties 
which will nave to be overcome if "income matching" is to be accomplished in a 
significant number of cases.
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