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S e c . 12
1

1 m i n o r  c h i l d  o f  t h e  s p o u s e s  o r  o f  e i t h e r  o f  th e m  w h o s e  w e l f a r e

2 m i g h t  b e  a f f e c t e d  t h e r e b y ,  o r  w h e n e v e r  a n y  c o n t r o v e r s y  e x i s t s

3  b e t w e e n  t h e  p a r t i e s  a s  t o  c h i l o  c u s t o d y ,  t h e  f a m i l y  c o u r t  s h a l l

4  h a v e  j u r i s d i c t i o n  o v e r )  t h e  c o n t r o v e r s y  a n d  o v e r  t h e  p a r t i e s

5  t h e r e t o  a n d  a l l  p e r s o n s  h a v i n g  a n y  r e l a t i o n  t o  t h e  c o n t r o v e r s y

6  a s  p r o v i d e d  i n  t h i s  c h a p t e r .
1

7  S e c .  1 1 .  S e c t i o n  1 0 ,  c h a p t e r  5 0 ,  L a w s  o f  19-19 a n d  RCW

8  2 6 . 1 2 . 1 0 0  a r e  e a c h  am ended t o  r e a d  a s  f o l l o w s :

9  P r i o r  t o  t h e  f i l i n g  o f  a n y  a c t i o n  f o r  ( ( d i v e r e e i

10  a n n a I m e n t - - o r - - s e p a r a t e - - m m i n t e n a n e e ) )  d i s s o l u t i o n  o f  m a r r i a g e .
J

1 1  l e R a l  s e p a r a t i o n ,  o r  d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a

12  m a r r l a R e , e i t h e r  s p o u s e  o r  b o t h  s p o u s e s  mey f i l e  i n  t h e  f a m i l y

13  c o u r t  a  p e t i t i o n  i n v o k i n g  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t  f o r  t h e

14 p u r p o s e  o f  p r e s e r v i n g  t h e  m a r r i a g e  b y  m e d i a t i n g ,  o r  e f f e c t i n g  a

15 r e c o n c i l i a t i o n  b e t w e e n  t h e  p a r t i e s  o r  f o r  a m i c a b l e  s e t t l e m e n t  o f)
16 t h e  c o n t r o v e r s y  b e t w e e n  t h e  s p o u s e s  s o  a s  t o  a v o i d  f u r t h e r

17 l i t i g a t i o n  o v e r  t h e  i s s u e  i n v o l v e d .  P r i o r  t o  t h e  f i l i n g  o f  a n y

1 8  a c t i o n  f o r  c h i l d  c u s t o d y  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d

1 9  c u s t o d y ,  a n y  p a r t y  m a y  f i l e  i n  t h e  f a m i l y  c o u r t  a  p e t i t i o n

2 0  I n v o k i n g  t h e  j u r i s d i c t i o n  o f  t h e  c o u r t  f o r  t h e  p u r p o s e  o f

2 1  m e d i a t i n g  o r  e f f e c t i n g  a n  a m i c a b l e  s e t t l e m e n t  o f  t h e  c o n t r o v e r s y

22  b e t w e e n  t h e  p a r t i e s  s o  a s  t o  a v o i d  f u r t h e r  l i t i R a t l o n  o v e r  t h e

23  I s s u e  I n v o l v e d .  I n  a n y  c a s e  w h e r e  a n  a c t i o n  f o r  ( ( d i v e r e e i

24  a n n a l m e n t - - e r * - 3 e p s r a t e - - n a i n t e n a n e e ) )  d i s s o l u t i o n  o f  m a r r i a g e .

2 5  l e R a l  s e p a r a t i o n ,  n  d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a

2 6  m a r r i a g e ,  c h i l d  c u s t c d y .  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d

2 7  c u s t o d y  s h a l l  h a v e  b e e n  f i l e d ,  e i t h e r  p a r t y  t h e r -  o  may by

2 8  p e t i t i o n  f i l e d  t h e r e i n  h a v e  t h e  c a u s e  t r a n s f e r r e d  t o  t h e  f u m l l y

2 9  c o u r t  f o r  p r o c e e d i n g s  I n  t h e  sam e m a n n e r  a s  t h o u g h  a c t i o n  had

3 0  h e e n  I n s t i t u t e d  i n  t h e  f a m i l y  c o u r t  i n  t h e  f i r s t  i n s t a n c e .

3 1  S e c .  1 2 .  S e c t i o n  1 2 ,  c h a p t e r  5 0 ,  L a w s  o f  1 9 4 9  a n d  RCW

3 2  2 6 . 1 2 . 1 2 0  u r e  e a c h  amended t o  r e a d  a s  f o l l o w s :

3 3  T h e  p e t i t i o n  s h a l l :

3 4  ( l )  B r i e f l y  a l l e g e  t h a t  a  c o n t r o v e r s y  e x i s t s  b e t w e e n  t i e

3 5  ( ( s p o u s e s ) )  p a r t i e s  an d  r e q u e s t  t h e  a i d  o f  t h e  f a m i l y  c o u r t  t o
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S ec . 12 ,

1 m e d i a t e  o r  e f f e c t  a  r e c o n c i l i a t i o n  o r  an  a m i c a b l e  s e t t l e m e n t  o f

2  t h e  c o n t r o v e r s y ;

3  \ [ 2 )  S t a t e  t h e  name a n d  a g e  o f  e a c h  m i n o r  c h i l d  w h o s e

4 w e l f a r e  may b e  a f f e c t e d  b y  t h e  c o n t r o v e r s y ;

5  ( 3 )  S t a t e  t h e  name a n d  a d d r e s s  o f  t h e  p e t i t i o n e r  o r

6  p e t i t i o n e r s ;

7  ( 4 )  I f  t h e  p e t i t i o n  i s  p r e s e n t e d  b y  o n e  ( ( s p e u s e ) )  p a r t y

8  o n l y ,  name t h e  o t h e r  ( ( s p e a s e ) )  p a r t y  a s  r e s p o n d e n t  a n d  s t a t e
(

9  t h e  a d d r e s s  o f  t h a t  ( ( s p e a s e ) )  p a r t y ;

10  ( 5 )  Name a n y  o t h e r  p e r s o n  who h a s  a n y  r e l a t i o n  t o  t h e“ .T
1 )  c o n t r o v e r s y  a n d  s t a t e  t h e  a d d r e s s  o f  t h e  p e r s o n  i f  kn o w n  t o  t h e

12  p e t i t i o n e r ;  a n d

13 ( 6 )  S t a t e  s u c h  o t h e r  i n f o r m a t i o n  a s  t h e  c o u r t  may b y  r u l e

14 r e q u i r e .  £

15 S e c .  1 3 .  S e c t i o n  1 8 ,  c h a p t e r  5 0 ,  L a w s  o f  1 9 4 9  a n d  RCW

16 2 6 . 1 2 . 1 8 0  a r e  e a c h  am ended  t o  r e a d  a s  f o l l o w s :

17 A t  o r  a f t e r  h e a r i n g ,  t h e  c o u r t  may m a k e  s u c h  o r d e r s  i n

18 r e s p e c t  t o  t h e  c o n d u c t  o f  t h e  s p o u s e s  a n d  t h e  s u b j e c t  m a t t e r  o f

19 t h e  c o n t r o v e r s y  a s  t h e  c o u r t  deem s n e c e s s a r y  t o  p r e s e r v e  t h e

2 0  m a r r i a g e  ( ( o r ) ) A  t o  m e d i a t e  o r  im p le m e n t  t h e  r e c o n c i l i a t i o n  o f

21  t h e  s p o u s e s ,  o r  t o  e f f e c t  a n  a m i c a b l e  s e t t l e m e n t  o f  a

2 2  c o n t r o v e r s y  I n v o l v i n g  c h M d c u s t o d y  b e t w e e n  t h e  p a r t i e s ,  b u t  i n

2 3  no e v e n t  s h a l l  s u c h  o r d e r s  be e f f e c t i v e  f o r  m o re  t h a n  \ n‘. t y

24  d a y s  f r o m  t h e  f i l i n g  o f  t h e  p o t i t i o n .  u n l e s s  t h e  p a r t i e s

2 5  m u t u a l l y  c o n s e n t  t o  a n  e x t e n s i o n  o f  s u c h  t i m e .

2 6  S o c .  1 4 .  S e c t i o n  1 9 ,  c h a p t e r  5 0 ,  L a w s  o f  1 9 4 9  and  RCW

2 7  2 0 . 1 2 . 1 9 0  n r o  e a c h  am ended  t o  r e a d  o s  f o l l o w s :

2 8  D u r i n g  t h e  p e r i o d  o f  t h i r t y  d a y s  a f t e r  r i l i n g  a p e t i t i o n

2 9  f o r  c o n c i l i a t i o n  no  a c t i o n  f o r  ( ( d i v e r e e T - a n n e l m e n t - e r - - s e p a > , n t e

3 0  m a i n t e n a n c e ) ) d i s s o l u t i o n  o f  m a r r i a g e .  I o r o I  s e p a r a t i o n ,  a

31 d e c l a r a t i o n  c o n c e r n i n g  t h e  v n l l d l t y  o f  u m a r r i a g e ,  c h i l d

3 2  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d  c u s t o d y  s h a l l  be

3 3  f i l e d  b y  e i t h e r  ( ( s p e a s e ) )  p a r t y  and  f u r t h e r  p r o c e e d i n g s  i n  un

3 4  a c t i o n  t h e n  p e n d i n g  i n  t h e  s u p e r i o r  c o u r t  s l m l l  b e  s t a y e d  and

3 5  t h e  c a s e  t r a n s f e r r e d  t o  t h e  f a m i l y  c o u r t :  P R O V ID E D ,  T h e  f a m i l y
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Sec . 14

1 c o u r t  s h a l l  h a v e  f u l l  p o w e r  i n  a l l  p e n d i n g  c a s e s  t o  m a k e ,  a l t e r ,

2 m o d i f y  a n d  e n f o r c e  a l l ; t e m p o r a r y  o r d e r s ,  o r d e r s  f o r  c u s t o d y  o f  

c h i l d r e n ,  p o s s e s s i o n  o f  p r o p e r t y ,  a t t o r n e y s *  f e e s ,  s u i t  m oney  o r

c o s t s  a s  may a p p e a r  j u a t t a n d  e q u i t a b l e ;  i f ,  a f t e r  t h e  e x p i r a t i o n

o f  s u c h  t h i r t y  d a y  p e r i o d  o r  t h e  f o r m a l  c o n c l u s i o n  o f  t h e
■~i

6 p r o c e e d i n g s  f o r  c o n c i l i a t i o n ,  t h e  c o n t r o v e r s y  b e t w e e n  t h e
' oil

7  ( ( s p e u s n ) )  p a r t i e s , i n - . t h e  m e a n t im e  n o t  h a v i n g  b e e n  t e r m i n a t e d ,
• 7

8 e i t h e r  ( ( s p o u s e ) )  p a r t y  may a p p l y  f o r  ( ( d i v o r e e t  -annu lm en t-*e f  
m a r r i a g e ; --o r-- sepa ra te--m a in te nan ce ) )  d i s s o l u t i o n  o f  m a r r i a g e .9

10 I g a l  s e p a r a t i o n ,  a  d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a

11 ma r r i a g e ,  c h i l d  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  an  o r d e r  f o r  c h i l d

12 c u s t o d y  b y  f i l i n g  i n  t h e i  c l e r k ' s  o f f i c e  a d d i t i o n a l  p l e a d i n g s

13 c o m p l y i n g  w i t h  t h e  r e q u i r e m e n t s  r e l a t i n g  t o  ( ( d i v o r c e ; - a n n u l m e n t

14 e f - - i t a r r i a g e r - o r - 3 e p a r a t e - m a i n t e n a n e e ) )  d i s s o l u t i o n  o f  m a r r i a g e ,  

13 l e g a l  s e p a r a t i o n  a  d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a

16 m a r r i a g e ,  c h i l d  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  an  o r d e r  f o r  c h i l d

17 c u s t o d y  r e s p e c t i v e l y ,  o r - b y  a s k i n g  t h a t  t h e  p e n d i n g  c a r e  be  s e t

18 f o r  t r i a l ;  an d  t h e  f a m i l y  c o u r t  s h a l l  h a v e  f u l l  j u r i s d i c t i o n  t o

19 h e a r ,  t r y ,  a n d  d e t e r m i n e  s u c h  a c t i o n  f o r  ( ( d i v o r c e ; - a n n u l m e n t - o f

2 0  n a r r l a g e i - o r - s e p a r a t e - - m a i n t e n a n c e ) ) d i s s o l u t i o n  o f  m u r r l a g e ,

21 l e g a l  s e p a r a t i o n ,  a d e c l a r a t i o n  c o n c e r n i n g  t h e  u ' l l d i t y  o f  a

22  m a r r i a g e ,  c h i l d  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  an  o r d e r  f o r  c h i l d

23  c u s t o d y u n d e r  t h e  l a w s  r e l a t i n g  t h e r e t o ,  an d  t o  r e t a i n

24 J u r i s d i c t i o n  o f  t h e  c a s e  f o r  f u r t h e r  h e a r i n g s  on  d e c r e e s  o r  

23  o r d e r s  t o  be made t h e r e i n .  T h e  c o n c i l i a t i o n  p r o v i s i o n s  o f  t h i s

26  c h a p t o i  may be  u s e d  I n  r e g a r d  t o  ( ( p o s t - d i v o r c e ) )  p o s t -

2 7  d i s s o l u t i o n  o f  m a r r i a g e  p r o b l e m s ,  c o n c e r n i n g  s u p p o r t ,  c h i l d

28  c u s t o d y , v i s i t a t i o n ,  c o n t e m p t ,  o r  f o r  m o d i f i c a t i o n  b a s e d  on

29  c h a n g e d  c o n d i t i o n s ,  i n  t h e  d i s c r e t i o n  o f  t h e  f a m i l y  c o u r t .

3 0  T h e  f a m i l y  c o u r t  may r e t a i n  j u r i s d i c t i o n  I n  a n y

31 p r o c e e d i n g s  f o r  a l o n g e r  p e r i o d  t h a n  t h i r t y  d a y s  u p on  g ood  c a u s e

3 2  a p p e a r i n g  t h e r e f o r  o n  I t s  own m o t i o n  f o r  f u r t h e r  c o n c i l i a t i o n  o r

33  u p o n  a p p l i c a t i o n  o f  e i t h e r  o f  t h e  ( ( s p e u s e s ) )  p a r t i e s ,  b u t  I n  no

34 e v e n t  s h a l l  r e t a i n  j u r i s d i c t i o n  m oro  t h a n  n i n e t y  d a y s  w i t h o u t .  

3 3  t h e  w r i t t e n  c o n s e n t  o l  b o t h  ( ( s p e u s e s ) )  p a r t  l e a  f i l e d  w i t h  t h e  

26  c o u r t .  E x c e p t  u s  s p e c i f i c a l l y  s o  p r o v i d e d  n o t h i n g  I n  t h i s

- 9 -  SHU 9 0 3



Sec . 14

1 c h a p t e r  s h a l l  be  c o n s t r u e d  t o  r e p e a l ,  n u l l i f y  o r  c h a n g e  t h e  l a w

2 a n d  p r o c e d u r e  r e l a t i n g  t o  ( ( d i v e r e e r - > a R n t i l m e n t - - e r > * s e p a r a t s

3  m a i n t e n a n c e ) )  d i s s o l u t i o n  o f  m a r r i a g e .  l e g a l  s e p a r a t i o n ,  a

4 d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a  m a r r i a g e .  c h i l d

5  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d  c u s t o d y ; a n d  t h e

6  f a m i l y  c o u r t  s h a l l ,  w h en  a p p l i c a t i o n  f o r  r e l i e f  i s  made u n d e r

7  t h i s  c h a p t e r ,  a p p l y  such l a w s  i n  t h e  sam e  m a n n e r  a s  i f  t h e

8  a c t i o n  h ad  b e e n  b r o u g h t  t h e r e u n d e r  i n  t h e  s u p e r i o r  c o u r t ,  s a v e

9  t h a t  t h e  c o n c i l i a t i o n  p r o c e d u r e s  o f  t h e  r a r a i l y  c o u r t  s h a l l  be

10 a p p l i e d  i»o f a r  a s  a p p r o p r i a t e  t o ' ,  m e d i a t e  o r  a r r i v e  a t  an

11 a m i c a b l e  s e t t l e m e n t  o f  a l l  i s s u e s  i n  c o n t r o v e r s y .

12 S e c .  IS. S e c t i o n  2 0 ,  c h a p t e r  S O ,  L a w s  o f  1 9 49  a n d  RCW

13 2 6 . 1 2 . 2 0 0  a r e  e a c h  am ended  t o  r e a d  a s  f o l l o w s :

14 W h e n e v e r  a n y  a c t i o n  f o r  ( ( d i v e r e e T ' a n n u l m e n t - o F - - m a r r i a g e

15 o r — s e p a r a t e — m a i n t e n a n c e ) )  d i s s o l u t i o n  o f  m a r r i a g e .  l e R a l  

1G s e p a r a t i o n ,  a d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  a m a r r l a R e .

17 c h i l d  c u s t o d y ,  o r  m o d i f i c a t i o n  o f  a n  o r d e r  f o r  c h i l d  c u s t o d y  i s

18 f i l e d  i n  t h e  s u p e r i o r  c o u r t  and  i t  a p p e a r s  t o  t h e  c o u r t  a t  a n y

19 t i m e  d u r i n g  t h e  p e n d e n c y  o f  t n e  ' . c t i o n  t h a t  t h e r e  i s  a n y  m i n o r

2 0  c h i l d  o f  t h e  ( ( s p e H s e s - - e r - - o f - e i t h e r - e f - i h e m ) ) p a r t i e s  w h oso

21 w e l f a r e  may a f f e c t e d  b y  the- d i s s o l u t i o n  ( ( e r - n n n e l m e n t - o f  • t h e

2 2  m a r r i a g e ) )  o f  me. ' a g e ,  l e g a l  s e p a r a t i o n ,  d e c l a r a t i o n  c o r c e r n i n g

2 3  t h e  v a l i d i t y  o f  .i m a r r i a g e ,  t h e  c h i l d  c u s t o d y  p r o c e e d  1 :<<<s. o r

24  t h e  d i s r u p t i o n  o f  t h e  h o u s e h o l d ,  t h e  c a s e  may be  t r a n s f e r r e d  to

25  t h e  f a m i l y  c o u r t  f o r  p r o c e e d i n g s  f o r  r e c o n c i l i a t i o n  o f  t h e  

2 0  ( ( s p o u s e s ) )  p a r t i e s ,  m e d i a t i o n ,  o r  a m i c a b l e  s e t t l e m e n t  o f  i s s u e s

27  i n  c o n t r o v e r s y  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h i s

2 8  c h a p t e r .

2 9  S e c .  1 6 .  S e c t i o n  9 A .- * .O .0 3 0 ,  c h a p t e r  2 6 0 ,  L a w s  o f  1975

3 0  1 s t  e x .  s e s s .  an d  RCW 9 A . 4 0 . 0 5 0  a r e  e a c h  am ended r o  r a n d  a s

31 f o l l o w s :

3 2  ( 1 )  A p e r s o n  i s  g u i l t y  o f  c u s t o d i a l  i n t e r f e r e n c e  I f ,

3 i  k n o w in g  t h a t  s h e  o r  h e  h a s  no l e g a l  r i g h t  t o  d o  s o ,  s h e  o r  he  

3-i t a k e s  ( ( o r ) )  f r o m ,  e n t l r j s  f r o m , o r  r e f u s e s  t o  r e t u r n  t o  l a w f u l

3 3  c u s t o d y  a n y  I n c o m p e t e n t  pe>-3on o r  o t h e r  p e r s o n  e n t r u s t e d  by 

SHB 9 0 5  -1 0 -



•I

1 a u t h o r i t y  o f  l a w  t o  t h e  c u s t o d y  o f  a n o t h e r  p e r s o n  o r

2  i n s t i t u t i o n .  4

3  ( 2 )  C u s t o d y  . s h a l l  i n c l u d e  ‘ r e s i d e n t i a l  c a r e *  w h e r e  t h e

4 i n c o m p e t e n t  p e r s o n  o r  o t h e r  p e r s o n  e n t r u s t e d  b y  a u t h o r i t y  o f  l a w

5  t o  t h e  c u s t o d y  o f  a n o t h e r  p e r s o n  o r  i n s t i t u t i o n  i s  t h e  s u b j e c t
I

6  o f  a  j o i n t  c u s t o d y  o r d e r  o r  d e c r e e .

7  ( 3 )  C u s t o d i a l  i n t e r f e r e n c e  i s  a  ( ( g r e s s - m i s d e m e t H e i ' ) )

8  c l a s s  C  f e l o n y .
r
4

9  NEW S E C T I O N .  S e c .  1 7 .  I f  a n y  p r o v i s i o n  o f  t h i s  a c t  o r

10  i t s  a p p l i c a t i o n  t o  a n y  p e r s o n  o r  c i r c u m s t a n c e  i s  h e l d  i n v a l i d .

11 t h e  r e m a i n d e r  o f  t h e  a c t  o r  t h e  a p p l i c a t i o n  o f  t h e  p r o v l i  ’  \  t o

12  o t h e r  p e r s o n s  o r  c i r c u m s t a n c e s  i s  n o t  a f f e c t e d .

13 NEW S E C T I O N .  S e c .  1 8 .  T h i s  a c t  s h a l l  t a k e  e f f e c t  on

14 J u l y  1 ,  1 9 8 3 .
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COMMITTEE REPORT 
SENATE

■

5/12/81
FURTHER :  N o n e

D a t e ___________

Mr . P r e s i d e n t : 

T h e  Comm t t e e  on JUDICI ARY has  had M B 214 am

pa y m e n t  o f  p r o c eeds due under life insurance p olicies

u n d e r  c o n s i d e r a t i o n  and (a m a j o r i t y  o f  t h e  comm i t t e e l  ( t h e  c o m m i t ^ ? e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] 

[ 1 

[ ]

[ ] 

[ ] 

[ 1

do p a s s  [ ] do n o t  p a s s

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS f o r  _____________________________________________________

and r e c ommend s  ____________________

[ ] same t i t l e  
[ ] new t i t l e

AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  N o t e

r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e f e r r e d  t o  t h e Commi t t e e

MEMBERS S I G N I N G  
DO PAS'S

MEMBERS HAVING 
OTHER RECOMMENDAT IONS :

■O I

S 60 ( R e v .  1 2 / 7 8 )

CHAIRMAN

-



D a t e

SENATE J U D I C I A R Y  C O M M I T T E E  H E A R I N G S

W I T N E S S  S I GN -UP S HEET

N a m e A d d r e s s / P h o n e Representing.

A / 3

(flAJUU* J 2,<-J

N
*£<19? T«A/A/iP6t Gfc,

V V G u A ,

D t i ^ / ' / } / )  S O  in. lu v 'w-ZLv-
' A  \  / vl 7
'-V 0 ^  i"i d V

D o M  J & c M

PcUCiA T>
' u

9 9 ^ /  (^4,5 2 3 7 7 ) T>|v/ ( W t M j c t

C / . f  (1

( j  f

•

i1i
1

1
1





By  J u d i c i a r y  C o m m ittee___________

To; Senate S e c retary  S E N A T E  B I L L  N o . ________________

T o : _____________________________________HOUSE B I L L  No, ^  a™

P a g e : i  L i n e : 19

Insert "landlord or" b e t w e e n  "the" and "tenant".



5/15/81

D a t e

Mr .  P r e s  i d .  i t :  

T h e  C o m m i t t e e  on

W , . •: ..:Cc f
■*»* .C?. , : ■ ( *»V*V.; «?

FURTHER  ’•$&&&- /

I i'lMt 1 7  ) ici v \

J U D I C I A R Y
r e l a t i n g  to the obligat ions of landlords

. h a s  had  CSHB 252 (FIN)am

u n d e r  c o n s i d e r a t i o n  and  (a  m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

p a s s  ------------- --— [ ] do  n o t  p a s s
J M M 0 u  fa h  (i Vi«
d-Oi«p«*s»s* wi  th  a t t a c h e d  amendmen t s  ( s ) \

] r e p l a c e  w i t h  CS f o r  

and r e c ommend s

[ ] came t i t l e  
[ ] new t i t l e

[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  N o t e

[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  t o  t h e  _________   C o m m i t t e e

MEMBERS . S I G N I N G
do r a w  a

MEMBERS HAVING 
OTHE

 *  _

CHAIRMANC t  L 
/



Official Business Pouch VJudiciary Committee state Capitol
Juneau, Alaska 99811

M a y  19, 1981

B r u c e  H o r o w i t z  
S u p e r v i s i n g  A t t o r n e y  
A l a s k a  L e g a l  Services  C o r p o r a t i o n  
419 S i x t h  Street, Suite 322 
Juneau, A l a s k a  99801

D e a r  Bruce:

T h a n k  y o u  f o r  y o u r  comments on SB 252.

I will e n c l o s e  a cop y of your l etter in each committee 
m e m b e r ' s  file for his i n f o r m a t i o n  and c o n s i d e r a t i o n  of this 
p r o p o s e d  legislation.

I a p p r e c i a t e  y o u r  conce rns in this area.

Sincerely,

S e n a t o r  P a t r i c k  M. R o d e y  
C h a i r m a n

P M R / o d s
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1

Original sponsors Anderson by Reques

IN THE HOUSE

Offered: 4/30/81
Referred: Rules

BY THE JUDICIARY COMMITTEE 

CS FOR HOUSE BILL NO. 252 (Judiciary) am 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH L E G I S LATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to the obligations of landlords."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c tion 1. AS 34.03.070(b) is repealed and reenacted to read:

(b) Upon termination of the tenancy, property or money held by 

the landlord as prepaid rent or as a security deposit may be applied to 

the payment of accrued rent and the amount of damages which the landlord 

his suffered by reason of the tenant's noncompliance with AS 34.03.120. 

"Damages" do net *nclude wear resulting from ordinary use of the p r e­

mises. The accrued rent and damages must be itemized by the landlord 

in a written notice mailed to the tenant's last known address within 

the time limit prescribed by (g) of this section, together with the 

amount due the tenant.

* Sec. 2. AS 34.03.070 is amended by adding a new subsection to read:
y — l iYWOiftfc£> C X Z -  

(g) If the »tenaf«rgtves notice^which complies with AS 34.03.290,

the landlord shall mail the w r i t t e n  notice and refund required by (b) 

of this section w i thin 14 days after the tenancy is terminated, and 

pos s e s s i o n  is delivered by the tenant. If the tenant does not give 

notice which complies with AS 34.03.290, the landlord shall mail the 

wr i t t e n  notice and refund required by (b) of this section within 30 

days after the tenancy is cerininated, possession is delivered by the 

tenant or the landlord becomes aware that the dwelling unit is a b a n­

doned. If the landlord does not know the mailing address of the tenant, 

but knows or has reason to know h o w  to contact the tenant to give the 

notice required by (b) of this section, the landlord shall make a

-1- CSHB 2 5 2 (Jud) am
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29

reasonable effort to deliver the notice and refund to the tenant.

-2- CSHB 2 5 2 (Jud) am
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Original sponsor: Anderson by Request

IN THE HOUSE

Offered: 4/30/81
Referred: Rules

9

BY THE JUDICIARY COMMITTEE 

CS FOR HOUSE BILE NO. 252 (Judiciary) am 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to the obligations of landlords."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

 ,* Section 1. AS 34.03.070(b) is repealed and reenacted to read

f ( b )  Upon termination of the tenancy, property or money held by 

the landlord*-a s ^ p r e p a l ^  rent or as scurity deposit may be applied to 

the payment of accrued rent and the amount of damages which the landlord 

has suffered by reason of the tenant's noncompliance with AS 34.03.120. 

"Damages" do not include wear resulting from ordinary use of the p r e­

mises. The accrued rent and damages must be itemized by the landlord 

in a written notice mailed to the tenant's last known address within 

the time limit prescribed by (g) of this section, together with the 

amount due the tenant.

* Sec. 2. AS 34.03.070 is amended by adding a new subsection to read:_

g)

the landlord shall mail the w r i t t e n  notice and refund required by (b) 

of this section w ithin 14 days after the tenancy is terminated, and 

possession is delivered by the tenant. If the tenant does not give 

notice which complies with AS 34.03.290, the landlord shall mail the 

w r i tten notice and refund required by (b) of this section within 30 

days after the tenancy is tormina red, possession is delivered by the 

tenant or the landlord becomes aware that the dwelling unit is a b a n­

doned. If the landlord does not know the mailing address of the tenant, 

but knows or has reason to know h ow to contact the tenant to gi ve the 

notice required by (b) of this section, the landlord shall make a

-1- CSHB 2 5 2 (Jud) am
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ALASKA LEGAL SERVICES CORPORATION
419 S IX T H  S T R E E T ,  S U IT E  322 

J U N E A U ,  A L A S K A  9 9 0 0 1

T e l E P H O N ' - .  ( 9 0 7 ;  5 8 6 - 6 4 2 5

May 6, 1981

S e n a t o r  P a t r i c k  R o d e y
C h a i r p e r s o n  o f  the S e n a t e  J u d i c i a r y  C o m m i t t e e  
C a p i t o l , R o o m  207 
J u n e a u ,  A l a s k a  99801

Re: CS F o r  H o u s e  Bi.' 1 No. 252 (Judiciary)

D e a r  C h a i r p e r s o n  Rodey:

It is m y  o p i n i o n  t h a t  n o  c h a n g e s  are n e e d e d  a t  this ti m e  in 
A S  34. 0 3 . 0 7 0 .  Ho w e v e r ,  if the CS for H o u s e  R i l l  No. 252 
m o v e s  in the S e n a t e  i w o u l d  m a k e  the f o l l o w i n g  s u g g e s t i o n  
in r e g a r d  to S e c t i o n  3 of  the Bill, c o n c e r n i n g  A S  3 4 . 0 3 .070(g)

T h i s  s u b s e c t i o n  p r o v i d e s  t h a t  a t e n a n t  w i l l  h a v e  the r i g h t  
to 1 4 - d a y  n o t i c e  a n d  r e f u n d  o n l y  if t h e  t e n a n t  c o m p l i e s  w i t h  
A S  3 4 . 0 3 . 2 9 0 ,  b y  g i v i n g  n o t i c e  of t e r m i n a t i o n  to the landlord. 
In m a n y  cases, i t  is the l a n d l o r d  w h o  g i v e s  n o t i c e  of t e r m i n a­
tio n  to the tenant. U n d e r  the s u b s e c t i o n  (g)as w r i t t e n ,  the 
l a n d l o r d  m i g h t  c l a i m  the p r e r o g a t i v e  o f  w a i t i n g  30 d a y s  a f t e r  
t e r m i n a t i o n  b e f o r e  s e n d i n g  on the n o t i c e  a n d  r e f u n d  to the 
tenant.

I d o  n o t  t e l i e v e  t h a t  this w a s  the i n t e n t i o n  of the C o m m i t t e e  
in d r a f t i n g  a n e w  s u b s e c t i o n  ( g ) . In fact, t e n a n t s  w h o  are 
g x v e n  3 0 - d a y  n o t i c e s  to q u it, a r e  a m o n g  t h o s e  peopl;> w h o  n e e d  
t h e i r  r e f u n d  as q u i c k l y  as p o s s i b l e .

T h e r e f o r e ,  I p r o p o s e  the f o l l o w i n g  a m e n d m e n t  to p r o p o s e d  
AS  3 4 . 0 3 . 0 7 0 ( g ) :

"If the l a n d l o r d  g l ^ e s  n o t i c e, o f t e r m i n a­
tio n  to the tenant, or if the t e n a n t  g i v e s  
n o t i c e  w h i c h  c o m p l i e s  w i t h  AS  3 4 . 0 4 . 2 9 0 , . . . " ,  
etc.



Page Two

' •. v'-a i':!." * V - ' ; ' " ; : , ' • v'i-"- ''•'■•£&'m?> ' -; r ' "  :•■ ’■ ;' .
I h o p e  t h a t  m y  s u g g e s t i o n s  m a y  b e  of s o m e  h e l p  to t h e  C o m m i t t e e /  
i f  t h e  C o m m i t t e e  b e l i e v e s  t h a t  A S  3 4 . 0 3 . 0 7 0  r e q u i r e s  m o d i f i c a t i o n .

S i n c e r e l y ,
A L A S K A  L E G A L  S E R V I C E S  C O R P O R A T I O N

B R U C E  H O R O W I T Z  
S u p e r v i s i n g  A t t o r n e y

B H : m m

.1
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Alaska Sr,vr< ii.-
days after the written off*.-.- :•

I
 ml lord may refuse consent to 
■ejection Hipriod and 
nr more of the follow . .

I ispl-r:   Up.ICi
nt credit standir.;: nr fina in..!
f ! in tin l.oi: -.i-ifi
f per-on* under IS years o f •. .
nc— o f Jj.f iVi- >
■ludtb in 'lie existing I-t iU-I a,.o.............
niainit-n.mce r.f pots; 
conimcivisl activity; or 
nformatioi: ypned by a p r .-ii .

1 rojecli ir setting out ahuso.‘j o f < • •. ■ 
ice OLi'UpM.!
ciil the written rejectioj* fail. : , <•*: 
ttei! by pb  of this -cr iios for it ;• 
tenant may consoler the h :i .: ' on 

terminate the rental ,v.v men! ! 
.innceessary delay to the landlord at .. 
|ii date - ; -ecifi;- ' ir. * tie not ice. 
ullord ilot. not deliver a written iv;c t 
lilliin 1 i days after a written nfl'et b.e 

I, the landlord'.-. tor eitt to the :!' 
iivclyiiresiiiucd.it; I eh lUSL .o Ib'.'li

A rtic le  15. Land lord  Oldif'nl'nms
K  prepaid rent

|i.K<i-s,<ion uf the

Sorllun 
100. Lilt llnrtl I
110. ii'.il.tiinti:

170. Security  deposits; prepaid rent. 1 , 
nd or receive prepaid rent or a •■ecunly *!• .*■ 
in an amount or value in excess of tv.n ,*

rinination of the tenancy, properly or nmne 
epaid cent nr u:< a security deposit nt.e. be ■ 
iccrned rent anti Ihe amount of d a n ; : '  
offered by reason o f the tenant's i wrm : 
ipter.'l’he tteeriicd rent and duniapcx one t !
I) a written notice deliveretl to the ten;, 
ne no later than 11 days niter t e r m i n a l i- t. - 
of possession by the ten.int. "I'uiti.ti «■ ■■" ■ ■ 
from ordinary use of the premises

I
CJ* paid to llti' landlord by I lie tenant a pH s 
posit in a lease or rental aproonient shall 
lie landlord, wherever practicable, in a it a -

... .    • — -

I’t to n u n  5 HI.03.100
|.»an association, or licensed eserow fluent. and the 

i jenvidc to the tenant lite terms and conditions under 
rent or security deposit or portions of them may be 

-. I.mdlord; nothing it- this eh.uptei prohibits the landlord 
.-tu t;: prepnii! rents and seeurit.v deposit. in a lirg lo

, r’.llO!-.illord wiiftllly fails to comply with (b ) o f this seetiot>, 
recover ::n amour.t- not to .ed twice the actual

. ju'e'iiiir.it does no! preclude a landlord or tenant front 
, r damages to which lie may be entitled under this

.!(■<• .if the landlord's intern: t in the premises at the time o f 
bun of the tenancy is bound by litis section, r. I clt 10 SLA

:< !.<tsi). D isclosure . (a> The landlord o r person authorized 
r, i rental agreement on bis h.ehtdf shall disclose to the 
i- tinp. at or before the commencement o f the (tenancy the
'. in  -n o f

unauthorized to munai'c the premises; and 
’i*-i ef the premises or a person aullmri/.ed to act for and on 

!■ ■ owner for the purpose o f service o f process and for the 
•veil mg ar.d receipt bur for notices and demands.
.'•nnatitin required to be furnished by this section shall lie 

1 snd this section extends to and is enforceable against any
.milord, owner o r manager.

- "ii who fails to comply with fat of this 1 eclion hecoine.s an 
* !i person who is a landlord for the purpose of 
• ’ of process and receiving and receipting for notices and 

.ii'd
; mini; the old ip,a lions o f the lundloi.l under this chapter and 
:> at.il agreement and expending or ma!;io |; available fo: tile 
! n ill I'llleeted from Ihe promises. (S 1 ch 1(1 SLA lHT li

'l.tO.tl'Jt1. Lnm llord to supp ly possession o f  the dwelling  
! •■ coiniiK in emeu! o f the term the landlord shall deliver 

a of llie premises to the tenant in compliance vvilh the rental 
■ i ami > 1011 o f litis chapter The landlord may brim ; .an action 

-ton against any person w ton;;ftilly in possession tr d may 
damagis provided in * !l!IP o f llii chapter. ( Jj I eh Kl SLA

11,Hll.UKI. Land lord  to m ain tain  fit prem ises, (a ) The
lull

all repairs and do svliutevei is accessary to put and keep 
■'■' in a fil and habitable condition;
! all cnmnton areas o f the premises in a clean and safe

"fi.



§ I’Tc Ai .V'Ka SiAi: a:

U11 Wii'ttin M day? nftci the w :i t. ■> i.ff.-- 
lundloru. the Ian llorJ  may refuse c-.r.- -i ■ 
by a written re jection signed and 
containing mu* o r  r a r e  of the f«>i!• j-.v 
reit cline tin; :>rut>peei’ -.v occupant:

(1 ) insufficient ereO:! s ta rd :: ;.: n: fina*:,-;--.:
(2 ) n u m ber ; o o r .  • : i ' t . ■■■ Ti<e;~ . a-
(2 ) nun .U .r o f ;vr.-.ins under la  year ; ; . y ,
(•1) unwillingness o f the prospective m -»p  .•>>. : 

l or ms as a rc Included in the oxislmu r< it;.'
(.*») proposed maintenance o f pets;
(C>) prou -s i ' comm ercial :u uv ily : or
(7 ) written in form ation signed by a pro; I ;.; 

accompany the rejeeti n. te tiin go  ta b u  
by the prospective o f  t.

(e ) I r . iho I'Viiii the w ^  . . u < ejection fail : 
grounds pe rir .itud  by id / o : this sectior. fur rip • 
occupant, the tor.ant may consider ti. • la: • •
hi: pti ■ rn t rm inate lh< rental : ■ • •
given w ithout tir.r. try delay t
tiie term ination date specified in the r.< t i;v.

tfi If the landlord does not deliver a .-r ill a r< 
to the tenant within I » days a fter a written o f f . . 
him by the tenant, the landlord’s consent ;>■ tit. 
shall be conclusively presumed, i i 1 eh 10 SLA  inT i

Article 2. Landlord Ob!i;tatiua>
S ec tio n  Section
70. Security deposits: prepaid rent loo. la ir I
SO. Ilis c ’nsurc 110.
SO. Landlord to ■ up; ly pocs-cs-iton •>! the 

dwelling unit

Sec . ll-t.03.070. S e cu r ity  deposit : prepa id rent 
may not demand or receive prepaid rent or a sera :.' 
denominated, ir. an am ount or value in exces* of . 
rent.

(b ) Upon term ination o f the tenancy, property ■ r r  

landlord as prepaid rent o r as a  security deposit m;e 
payment o f  accrued rent and the amount o f ■ ■ 
landlord lias suffered by reason o f the tenant'- r 
120 ol it is chapter. The accrued rent and damage '•• 
the lanch .rd in a w ritten notice oelivercd to the : : 
the am ount due no later than 1-1 days a fter tern :;; ' 
and delivery o f possession by the tenant. "Dai; e'1 
wear resulting front ord inary use o f the premise-..

(c ) All money paid to the landlord by the tenant •> ; 
a  security deposit in a  lease o r rental agreement 
deposited by the landlord , wherever practicable, in a '■

1
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3/24/81 

Mr. President:

The  C o m m i t t e e  o n  JUDICIARY'

j u r o r s  a n d  j u r y  p a n e l s

FURTHER: None
A

D a t e

h a s  had ,254 am-

un d e r  c o n s i d e r a t i o n  a nd  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  T ' e c t )mme ' nd a t T on s " r " '[ / )  
[ ]

[ ]

do p a s s  [ ] do n o t  p a s s

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS  f o r  ______________________________________________________

and r e c ommends

[ ] s ame t i t l e  
[ ] new t i t l e

AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  N o t e

r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  t o  t h e  C o m m i t t e e

MEMBERS HAVING 
OTHER R E COMMENDAT IONS :

i f  ■ ' f u  \ AJ O

CHAIRMAN





COMMITTEE REPORT 
SENATE

5/ 3.1/81 F U R T H E R :

D a t e
)■

/ r  v /

Mr .  P r e s i d e n t :  

T h e  C o m m i t t e e  on

domestic violence

J U D I C I A R Y has  had CSHE 2 8 7 (Jud)

unde r  c o n s i d e r a t i o n  and (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do p a s s  [ ] do n o t  p a s s

[ ] do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )
r .-> /  , \  [/■ ] same t i t l e

[ ] r e p l a c e  w i t h  CS f o r  fjfa  , •'   [ j new t i t l e
-

a n d - r e c o m m e n d s  1 J  : U / / •>' .< / /I. f  ■ ■ ' ■' i i t  V  -_____________

[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ j New F i s c a l  N o t e

[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  t o  t h e ________________________________________________________________  C om m i t t e e

MEMBERS S I G N I N G  MEMBERS HAVING
DO PASS OTHER RECOMMENDAT IONS :

S 60 ( R e v .  1 2 / 7 8 )

CHAIRMAN



Gen eral  P rovisions § 01.10.060

Ct. Op. No. 584 (File No. 1014), 460 
lMld 77 (1969).

leJ®-940

ra'oility clause shall be construed as though it contained the 
in the following language, “ I f  any provision o f this Act, or 

^^plication thereof to any person o r circumstance is held in- 
'ci'the remainder o f this Act ana the application to other per- 

or circumstances shall not be effected thereby.”  (§ 1 ch 98
£  1949)

,-w d in stati w Bakei> Sup 
% \-o. 227 (File No. 428), 393 

(1964); Speidel v. State, Sup.

01.10.040. Words and phrases. Words and phrases shall be 
^rrued according to the rules o f grammar and according to their 
^ .o n  and approved usage. Technical words and phrases and 
£0* which have acquired a peculiar and appropriate meaning, 
ry jie r by legislative definition or otherwise, shall be construed 
j^ording to the peculiar and appropriate meaning. (§ 2 ch 62 
|U 1962)
jafcul construction.—T1 ? court is 

eitavd to construe words and 
-ft according to their “ common 

*4 approved usage” unless such 
and phrases have acquired 

pmlnr meaning by virtue of statu­
ary definition or judicial construction.

. Vtn-h r. McOann, Sup. CL Op. No.

IVc. 01.10.050. Tense, number, and gender, (a ) Words in the 
jrbent tense include the past and fu tu re tenses, and words in the 
ta re  tense include the present tense.

(b) Words in the singular number include the p lural, and words 
k the plural number include the singular.

(c) Words o f the masculine gender indude the feminine and 
ke neuter and when the sense so indicates, words o f the neuter 
fader may re fe r to any gender. (§ 8 ch 62 SLA 1962)
Sec. 01.10.060. Definitions. InSthe laws o f the state, unless the 

caotext otherwise requires,
(1 ) "action”  includes any matter o r proceeding in a court, civil 

«r criminal;
(2) "daytime”  means the period between su r: ise and sunset;
(3) "month”  means a calendar month unless otherwise ex­

pressed;
(4) “nighttime”  means the period between sunset and sunrise;
(6) "oath”  includes affirmation o r dedaration ; I

659 (File No. 1142), 478 P.2d 835 
(1970).

Quoted in E m p l o y m e n t  Set* 
Comm’n v. Wilson, Sup. CL Op. N.\ 
587 (File Nc. 1084), 461 P.2d 425 
(1969), Thorsheim v. State, Sup. Ct. 
Op. No. 611 (File No. 1090), 469 P.2d 
383 (.1970).

(7) “ person”  includes a corporation, company, partnership,



POSITION PAPER 
ON

CS FOR HOUSE BILL NO. 287 ( J u d i c i a r y )

"An Act  r e l a t i n g  to domest i c  ' ' i o l e n c e . "

The Department o f  Hea l th and S o c i a l  S e r v i c e s  supports  the amendments 
to  House 3 i l l  No. 287. During the 1980 l e g i s l a t i v e  s e s s i o n ,  the Depart ­
ment supported House B i l l  No. 392 which e v en t u a l l y  became the present  
s t a t u t e .  S i n c e  that  t ime,  the l o c a l  programs o f  Domest i c  V i o l e n c e  and 
Sexual  A s s au l t  have coord ina ted  c l o s e l y  wi th the pub l i c  s a fe ty  and 
p o l i c e  o f f i c e r s  o f  each major community. The Alaska Network on Domestic 
V i o l e n c e  and Sexual  A s s au l t  has a s s i s t e d  in prepar ing t r a i n i n g  for 
p o l i c e  o f f i c e r s  a t  the Academy; and v i c t ims  o f  domest i c  v i o l e n c e  are 
beginning to use the r i g h t  f or  r e s t r a i n i n g  o rders .  Each c f  the domest ic  
v i o l e n c e  programs has had an i nc rea se  in  number o f  c l i e n t s  during the 
y e ar ;  perhaps some o f  t h i s  has been due to the o b l i g a t i o n  now placed on 
a p o l i c e / p u b l i c  s a f e t y  o f f i c e r  to inform a v i c t im  o f  the a v a i l a b i l i t y  of  
a protected environment.

Adding Sec .  1 (b) (7) which d i r e c t s  the respondent to engage in personal  
or  f ami l y  c o unse l i ng  w i l l  presumably be a c o n s t r u c t i v e  move in an e f f o r t  
to  prov ide fur ther  prevent i on  o f  v i o l e n c e  by r equ i r i ng  treatment.

I t  has become ev i den t  wi th the use o f  the current  s t a t u t e  that  complex 
l i v i n g  s i t u a t i o n s  do ex i s t  in Alaska and that  v i o l e n c e  f requent l y  occurs  
w i t h in  those i n t e r r e l a t e d  " f a m i l i e s "  -  no matter what the d e f i n i t i o n  of  
f ami l y .  According to the pu b l i c a t i o n  "Crime in A l a s k a , "  publ i shed by 
CJPA, in 1980, o f  39 murders in the s t a t e ,  12 v i c t im / o f f e nd e r s  were 
f ami l y  members.

The Department i s  a l s o  aware tha t  for  many v i c t ims  a period o f  45 days 
to  " s o l v e  problems" and make d e c i s i o n s  about l i f e  d e c i s i o n s  i s  f requent l y  
too short  a t ime;  i f  the perpetra tor  chooses  to seek he l p ,  in order to 
he lp s o l v e  the r e l a t i o n s h i p  problem, a per i od o f  45 days i s  by no means 
long enough to he lp l earn new methods and techn iques  o f  handl ing s t r e s s .  
There fore ,  the Department supports the extens i on  o f  the r e s t r a i n i ng  order 
as we l l  as an extens i on  o f  45 days.

Recommended
E l i z $ b e t h  Muktar ian 
D i r e c t o r
D i v .  o f  Adul t  and

Aging Serv i ce s

Approve

Commissioner 
Dept,  o f  Heal th and 

S o c i a l  S e r v i c e s



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

.FISCAL -N O T jj
I. REQUEST

Bill/Resolution No. CS f o r  House B i l l  No. 287 ( J u d ic i a r y ) ____________________________
Title "An Act r e la t i n g  to domestic v io le n c e . "  __
Requested bv The J u d ic ia ry  Committee_____________________________ Date May 5 , 1981

II. FISCAL DETAIL
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RELATIONSHIP BY BLOOD D E G R E E  ..

(64) G R E A T  A U N T •GRANDMOTHER -GREAT U N C L E (63)

UNCLE MOTHER

C H I L D  (17) /
CHILD (5)

Each degree of bl o o d  r e l a t i o n s h i p  is represented by a d o t t e d  line;for'example Mother and 

Grandmother are w i t h i n  o ne degree,Uncle and G randmother are w i thin two degrees,and C h i l d (5) 
and Great Un c l e  is w i t h i n  t»?ree degrees.

Under the P R E SENT s t a t u t e , n o n e  cf these people could get protective orders against the other 

unless the y  wer e  l iving in t h e  same house.

Under the p r o p o s e d  definit i o n ( s e c o n d  degree of blood) the following situations could arise ani 

the persons still n ot q u a l i f y  for ?t restraining order:

We believe that t h e  familial and social relationships b e t w e e n  thses persons is such th a t  

they also w o u l d  be loath to seek criminal sanctions a g a inst their family m ember and thus 

would greatly b e n i f i t  b y  access to the restraining or d e r  process.

The Great U n c i c  v-icits regularly and sexually assaults the 5 y e a r  old child 

The 17 y e a r  o l d  ch i l d  visi' * g r e a t  a u n t  a nd p h y sically assaults her.



* s t  ^  Alaska Network on Domestic Violence and Sexual Assault

AWAIC. Inc.
Ancho*oge 
Shelter 
274-4561 
Community Office 
279-9561
Male Awoieness Pioject 
279-9561

AWARE. Inc.
Juneou
566-6626

Arctic Women's Group 
Borrow

Bering Seo Women's Group 
Noi Rf
443-5444

Fomll) Violence Counselor.
Police Oept.
Kodiok
486-322*

Kenol Soldotno 
Women's Re-io* ■«■«» Center 
Soldotno 
262:9378

Kodiok Women's Resource Center
Kodiok
466-5038

V'ICCA. Inc.
Fairbanks
452-2293

Women Irr Safe Homes 
Ketchikan. Alosko 
225-2730

Tundto Women's Cooliiion
Bethel
543-3455

J a n u a r y  1981 in Anchorage

15 p e t i t i o n s  w e r e  filed:

9 m a r r i e d
&

1 s e p a r a t e d

2 d i v o r c e d

2 h o u s e h o l d

1 f a m i l y  (daughter was p e t i t i o n e r  against father)

2 i n c i d e n t s  involved weapons 

11 i n c i d e n t s  resulted in injuries 

15 i n c i d e n t s  included threats b y  t h e  respondent

o f  t h e  15 petitions filed;

3 w e r e  ’enied emergency t r e a t m e n t  and no further date %'as se*;

2 b o t h  parties absent at h e a r i n g

2 w e r e  withdrawn because o f  reconcil''+.ion

3 t h e  petitioner was present but there h a d  bee n  n o  r e t u r n  o f  

s e r v i c e  on respondent.

n, * •

5 w e n t  t o  full hearing

1 w a s  the daughter/father b o t h  repres e n t e d  th e m s e l v e s

2 w e r e  divorced from each other

2 w e r e  married to each o t h e r

One o f  t h e s e  was dismissed b e c a u s e  the womans a t t o r n e y  * .formed 

the court that the USAF has fl o w n  h e r  home.



* '+ $ r 't iQ*  A laska Network on Domestic Violence and Sexual Assault

AWAIC. Inc.
Anchoioge
5heli«
274-4561 
Communlry Office 
279-9581
Mole Aworencss P/oJect 
279-9581

AWARE. Inc
Juneou
586-6623

Arctic Women's Group 
Borrow

Bering Seo Women’* Group
Nome
443-5444

Fomlly Violence Counselor,
Police Dept.
Kodiok
486-3221

Kenol-Soldotno 
Women’s Resource Center 
Soldotno 
262-9378

Kodiok Women's Resource Center
Kodiok
486-5038

WICCA. Inc.
Fairbanks
452-2293

Womon-ln Safe Homes 
Ketchlkon, Alosko 
225-2730

Tundio Woi /. .-n's Coolltlon
Bethel
543-3455

F e b r u a r y  1981 in Anchorage
■

28 p e t i t i o n s  were filed. W e  h a v e  in f o r m a t i o n  on 24 o f  them:

13 married

4 separated

3 divorced 

2 living together 

2 ex-boyfriends

1 family widow being a s s a u l t e d  b y  h e r  teen-age s o n  

5 i n c i d e n t s  involved w e a p o n s

15 i n c i d e n t s  resulted in i n j u r i e s  

21 i n c i d e n t s  included t h r eats b y  the respondent

O f  t h e  24 petitions that w e  h a v e  in f o r m a t i o n  on:

5 wer e  denied eme r g e n c y  t r e a t m e n t  and n o  further d a t e "  

was set

2 proceeded on to d i v o r c e  a n d  w e r e  either w i t h d r a w n  or 

consolidated

1 withdrawn because t h e  p e t i t i o n e r  also pursued c r i m i n a l  

charges and the r e s p o n d e n t  h a d  a bail con d i t i o n  o r d e r i n g  

n o  contact

-
1 respondent was not s e r v e d

1 petitioner requested w i t h d r a w l  b e c ause the r e s p o n d e n t  entered 

bo t h  alcoholic and p s y c h i a t r i c  counseling

4 petitioner withdrew w i t h o u t  explanation

10 w e n t  to a full hearing:

4 married 

2 divorced 

2 separated 

1 living together 

1 family



M E M O R A N D U M M a y  20, 1981

To: S e n a t e  J u d i c i a r y  C o m m i t t e e
S e n a t o r  Rodey, C h a i r m a n  
S e n a t o r  B e n n e t t  
S e n a t o r  H o h m a n  
S e n a t o r  Pa r r  
S e n a t o r  Ray

S u b j e c t :  C S H B  287 (HESS) - A n  A c t  R e l a t i n g  to D o m e s t i c
V i o l e n c e

T h e  A l a s k a  C o u r t  S y s t e m  r e s p e c t f u l l y  r e q u e s t s  t h a t
C S H B  287 be a m e n d e d  to m a k e  it c l e a r  th a t  m u n i c i p a l  law 
e n f o r c e m e n t  o f f i c e r s  are r e q u i r e d  to s e r v e  and e n f o r c e  
r e s t r a i n i n g  o r d e r s  in d o m e s t i c  v i o l e n c e  c a s e s  w h e n  so o r d e r e d  

b y  the court.

A t t a c h e d  is a s h o r t  m e m o r a n d u m  e x p l a i n i n g  the 
r e a s o n s  for t h i s  p r o p o s e d  a m e n d m e n t  and o f f e r i n g  s u g g e s t e d  
a m e n d a t o r y  language.

From: G r a n t  Callow, G e n e r a l  C o u n s e l  
A l a s k a  C o u r t  S y s t e m

' //



M E M O R A N D U M

TO: Grant Callow May 19, 1981
General. Counsel

FROM: Lucinda M c B u m e y
Judicial. Education Coordinator

RE: Domestic Violence Orders: Service of Process

At present, the Alaska State Troopers serve the bulk of domestic 
violence orders in Anchorage. Judicial Services handles die paperwork 
during regular court system hours, and the Troopers send someone to 
pick up the paperwork after regular hours. The only time die Anchorage 
Municipal Police will assist with serving process is when a petitioner 
has also signed a criminal complaint against a respondent. The police 
will then take the civil and criminal paperwork together.

Since September 28, 1980, die effective date of die Domestic Violence 
Act, approximately 145 petitions have been filed in Anchorage, 100 of 
which were filed in 1981. Although die State Troopers have attempted 
to serve process as expeditiously as possible, diere have been occa­
sions when service of emergency paperwork was delayed because no 
trooper was available. This has happened primarily after regular court 
system working hours.

The Anchorage police have taken die position diat they are not required 
by law to serve domes tic violence paperwork. 1 would, therefore, re- 
comnend that language be added to die amended bill which would broaden 
the responsibility for service of process of domestic violence orders 
to include municipal police. A  proposed amendment is attached to diis 
memorandum.

Tue Troopers may still be expected to carry die biggest burden in terms 
of serving process, but the municipal police could provide die neces­
sary backup if an emergency occurred. The effectiveness of a domestic 
violence order depends in part upon how quickly it can be served. In 
addition, domestic violence legislation was designed to give victims a 
civil remedy, and petitioners should not have to sign a criminal com­
plaint in order to get their process served if a manpower crisis 

arises.

It is my impression diat the difficulty with service of process (in 
terms of nunber of petitions filed, trooper activity, and interpreta­
tion by die police of their role) is confined to Anchorage.

1MB: jm 
Enclosure



CURRENT STATUTE:

Sec. 0 9 . 5 5 . 6 3 0 .  N o t i f i c a t i o n  to l a w  e n f o r c e m e n t  a g e n c i e s .  
If a s u p e r i o r  court, d i s t r i c t  court, or m a g i s t r a t e  is s u e s  an  
o r d e r  u n d e r  A S  0 9 . 5 5 . 6 0 0  o r  0 9 . 5 5 . 6 1 0  r e s t r a i n i n g  a r e s p o n d e n t  
f r o m  s u b j e c t i n g  a p e t i t i o n e r  to d o m e s t i c  v i o l e n c e ,  the s u p e r i o r  
court, d i s t r i c t  court, or m a g i s t r a t e  s h a l l  t r a n s m i t  a c o p y  of 
the o r d e r  to the a p p r o p r i a t e  l o c a l  l a w  e n f o r c e m e n t  a g e n c y .  Each 
l a w  e n f o r c e m e n t  a g e n c y  shall e s t a b l i s h  p r o c e d u r e s  to i n f o r m  
t h e i r  p e a c e  o f f i c e r s  of c o p i e s  o f  the o r d e r s  r e c e i v e d  b y  the law 
e n f o r c e m e n t  a g e n c y  u n d e r  this section. P e a c e  o f f i c e r s  s h all use 
e v e r y  r e a s o n a b l e  m e a n s  to e n f o r c e  an o r d e r  i s s u e d  u n d e r  AS
0 9 . 5 5 . 6 0 0  or 0 9 . 5 5 . 6 1 0 .  (Sec. 1 ch 139 S L A  1980)

S U G G E S T E D  CHANGE:

Sec. 0 9 . 5 5 . 6 3 0 .  N o t i f i c a t i o n  to l a w  e n f o r c e m e n t  a g e n c i e s .  
If a s u p e r i o r  court, d i s t r i c t  court, or m a g i s t r a t e  is s u e s  an 
o r d e r  u n d e r  AS 0 9 . 5 5 . 6 0 0  or 0 9 . 5 5 . 6 1 0  r e s t r a i n i n g  a r e s p o n d e n t  
f r o m  s u b j e c t i n g  a p e t i t i o n e r  to d o m e s t i c  v i o l e n c e ,  the s u p e r i o r  
court, d i s t r i c t  court, or m a g i s t r a t e  s h a l l  t r a n s m i t  a c o p y  of 
the o r d e r  to the a p p r o p r i a t e  l o c a l  law e n f o r c e m e n t  a g e ncy. Each 
l a w  e n f o r c e m e n t  a g e n c y  shall e s t a b l i s h  p r o c e d u r e s  to i n f o r m  
t h e i r  p e a c e  o f f i c e r s  of c o p i e s  of the o r d e r s  r e c e i v e d  by the law 
e n f o r c e m e n t  ag e n c y  u n d e r  this section. P e a c e  o f f i c e r s ^
i n c l u d i n g m u n i c i p a l  law e n f o r c e m e n t  o f f i c e r s, s h a l l  use e v ery
r e a s o n a b l e  m e a n s  to s erve and e n f o r c e  an o r d e r  i s s u e d  u n d e r  AS
0 9 . 5 5 . 6 0 0  or 0 9 . 5 5 . 6 f 0 7  (Sec. 1 ch 139 S L A  1980)



POSIT ION PAPER 
ON

HOUSE B ILL NO. 287

"An Act r e l a t i n g  to  domest ic  v i o l e n c e . "

The Department o f  H ea l th  and S o c i a l  S e r v i c e s  supports  the  amendments 
t o  House B i l l  Wo. 287. During the 1980 l e g i s l a t i v e  s e s s i o n ,  t h e  D e p a r t ­
ment supported  House B i l l  No. 3U2 wh ich  e v e n t u a l l y  became th e  p r e s e n t  
s t a t u t e .  S i n c e  t h a t  t ime ,  the  l o c a l  programs o f  Domestic  V i o l e n c e  and 
Sexual  A s s a u l t  have c o o r d in a t e d  c l o s e l y  w i th  the p u b l i c  s a f e t y  ar.d 
p o l i c e  o f f i c e r s  o f  each major community. The A laska  Network on D om e s t i c  
V i o l e n c e  and Sexual  A s s a u l t  has a s s i s t e d  i n  prepar ing t r a i n i n g  f o r  
p o l i c e  o f f i c e r s  a t  the Academy; and v i c t im s  o f  domest ic  v i o l e n c e  a r e  
b eg inn ing  t o  use  the  r i g h t  f o r  r e s t r a i n i n g  o rder s .  Each p f  th e  d om e s t i c  
v i o l e n c e  programs has M d  an i n c r e a s e  in  number o f  c l i e n t s  du r in g  th e  
y e a r ;  perhaps some o f  t h i s  has been due to  the o b l i g a t i o n  now p l a c e d  on 
a p o l i c e / p u b l i c  s a f e t y  o f f i c e r  to  inform a v i c t im  o f  the a v a i l a b i l i t y  o f  
a p r o t e c t ed  environment .

I t  has Lecome e v id e n t  w i t h  f he use o f  the cu r ren t  s t a t u t e  t h a t  
complex l i v i n g  s i t u a t i o n s  do e x i s t  i n  A laska  and t h a t  v i o l e n c e  f r e q u e n t l y  
oc cur s  w i t h i n  t h o s e ’ i n t e r r e l a t e d  " f a m i l i e s "  -  no matter  what th e  d e f i n i t i o n  
o f  f am i l y .  Accord ing to  the  p u b l i c a t i o n  "Cr ime in  A l a s k a , "  D u b l i s h e d  by 
CJPA, i n  1980, o f  39 murders in  the s t a t e ,  12 v i c t im / o f f e n d e r s  w ere  
f am i l y  members.

The Department i s  a l s o  aware t h a t  f o r  many women a p e r i o d  o f  45 
days to  " s o l v e  her problems"  and make d e c i s i o n s  about l i f e  d e c i s i o n s  i s  
f r e q u e n t l y  too  s h o r t  a t im e ;  i f  the p e rp e t r a t o r  chooses  t o  s eek  h e l p ,  i n  
o rder  t o  he lp  s o l v e  the r e l a t i o n s h i p  problem, a p er iod  o f  45 days  i s  by 
no means l ong  enough to  he lp  him l e a r n  new methods and t e c h n iq u e s  o f  
h and l in g  s t r e s s .  T h e r e f o r e ,  the  Department supports  the e x t e n s i o n  o f  
th e  r e s t r a i n i n g  o rder .

Recommended
El fzafleth Muk ta r ian  
D i r e c t o r
n i v .  o f  Adu l t  and

Aging S e r v i c e s

Approved by:

Date :

Helen u. tseirne
Commiss ioner
Dept , o f  H ea l th  and

S o c i a l  S e r v i c e s
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Article 9. Domestic Violence.

GOO. Injunctive relie f in ease involving 
dom estic violence 

G10. Em ergency injunctive re lie f in cases 
involving dom estic violence

Section Section

G20. Forms for filing petition 
030. N otification to luw enforcem ent 

agencies 
640. Definitions

C ro ss  r e fe r e n c e . —  As to dom estic 
violence police trnining, nee AS 18.05, art. 
G.

E d ito r 's  n o te . —  Section 5, ch . 139, 
SLA 1980, provides: "Section 1 o f  this Act 
has i tic effect o f  changing itule 3, Rules o f  
Civil Procedure, by enacting n provision 
that allows a court to proceed upon the 
filing o f  a petition rather than a com plaint,

and Rule Vfi, Rules o f  C ivil Procedure, by 
enacting n provision that allows a court to 
accept for tiling petitions which are 
handwritten in part. Section I o f  this A ct 
also has the effect o f  changing Rule G5, 
Rules o f  C ivil Procedure, by enacting n 
provision that establishes nn alternate 
procedure for obtain ing orders for re lie f 
from dom estic violence."

Sec . 0 0 .5 5 .6 0 0 . In ju n c t iv e  r e l i e f  in  c a se s  in v o lv in g  d om e s t ic  
v io le n c e , (a ) A person who is subjected to domestic vio lence m ay 
petition a su pe rio r cou rt fo r in junctive  r e lie f  re s tra in in g  the in flic tion  o f  
fu rth e r domestic v io lence against th e  pe titione r by the respondent.

•b) Upon receiv ing a petition tinder (a ) o f  th is section, the supe rio r 
court sh a ll schedule a hea ring  and sh a ll p rovide a t leas t 10 days notice 
to the respondent o f  the hea ring  and o f  the respondent’s rig h t to appea r 
and to ho heard e ith e r in person o r by a tto rney . If, a t the hearing , the 
superio r cou rt finds th a t the pe titione r has been subjected to domestic 
violence by the respondent, the su pe rio r court may issue any o rd e r it 
determ ines to be necessary fo r the protection o f  the hea lth , sa fe ty  or 
w e lfa re  o f the pe titione r o r o f  a m ino r ch ild  in the cure o f  the pe titione r. 
An o rde r under th is subsection may include prov is ions which
( t )  re s tra in  the respondent from  sub jecting the pe titione r to 

domestic vio lence;
(2 ) d irect the respondent to vacate the home o f  the petitioner;
(3 ) re s tra in  the respondent from  com m unicating d irec tly  or 

ind irec tly  w ith the pe titione r;
(4 ) direct, the respondent to pay support fo r the pe titione r o r lo r n 

m ino r ch ild in the care o f  the pe titione r i f  there is an independent lega l 
ob liga tion  o f  the respoiuh a t to support, the pe titione r o r the ch ild ;

(5 ) aw ard tem pora ry  custody o f  a m ino r ch ild to the petitioner;
(6 ) d irect the respondent to pay medical expenses incu rred  by the 

pe titione r as a re su lt  o f  the domestic vio lence.
(c) An o rd e r issued unde r th is section rem ains in effect fo r a period 

o f  time not to exceed 45  days. H owever, the pe titione r m ay petition the 
superio r cou rt fo r ex tensions o f  n p rov is ion  o f  t he o rd e r i f  t he provision 
is described in (b H I), (b )(2 ) o r (b )(3 ) o f  th is  section. I f  the supe rio r court, 
a fte r notice to the respondent o f  and a hea ring  on the petition fo r the 
extension in accordance w ith the procedures described in lb ) o f  th is 
section, finds that an extension o f  the prov is ion o f  the o rd e r is 
necessary to p rotect the pe titione r from  domestic vio lence, the superio r 
court may extend the p rov is ion  o f  the o rd e r fo r a period o f  t ime not to 
exceed 45  days.

(d ) Proceed ings under th is section do not prec lude any o the r 
a v a ila b le  c iv il o r c rim in a l remedies. (§ I ch 139  S L A  1 9 8 0 )

Cross re fe re n c e . — An to release .km.'re 
Irinl in rases involving dom estic violence, 
see A3 12.30,025.



d om e s t ic  v io le n c e , (a ) A person who lino been subjected to domestic 
violence mny petition the superio r cou rt lo r  11 tem pora ry  o rder 
p rovid ing fo r emergency in junctive re lie f  re s tra in in g  the in flic tion  o f 
fu rth e r domestic vio lence aga in st the pe titione r by the respondent. I f  
there is no supe rio r court, w ith in  50 road m iles o f  the residence o f the 
person subjected to domestic vio lence, the person may petition the 
nearest d istric t cou rt fo r a tem pora ry  emergency in junctive re lie f  
order. I f  there is no d istric t cou rt w ith in  50 road m iles o f the residence 

i o f the person subjected to domestic vio lence, the person may petition
the nearest m ag istra te  fo r a tem pora ry  emergency in junctive re lie f 
order. The d istric t court o r m ag istra te  sh a ll no tify  the superio r court 
im m ediate ly  upon issuance o f  an o rde r g ran tin g  emergency in junctive 
re lie f  under th is section.

(b ) An o rde r under th is sec ’ f -i m ay he granted w ithout w ritten  or 
o ra l notice to the respondent i f  the court, finds th a t the pe titione r has 
been subjected to domestic vio lence and 

v (1 ) it  c le a r ly  appears th a t there is a substan tia l like lih ood  o f  
immediate danger from  the respondent to the hea lth , sa fety , o r w e lfa re
o f  the pet itio n e r o r o f  a m in o r ch ild in  the care o f  the petitioner; and

(2 ) the pe titione r o r t he petitioner's a tto rn ey  certifies to the cou rt in 
w riting  the e ffo rts , i f  any , which have been made to provide notice to 
the r e s p o n d e n t  and the reasons supporting the c la im  that notice should 
not he required

(c) An order issued under th is section m ay include a provision 
described in AS 0 9 .5 5 .6 0 0 (h ). The o rd e r sh a ll he endorsed w ith the date 
and hou r o f  issuance, sh a ll he filed  in the c le rk 's office and en tered in 
the records o f the court, and sh a ll state the reason th a t it was granted 
w ithout notice. The o rd e r sh a ll rem a in  in effect fo r a period not to 
exceed 10 days, un less extended by the court, fo r good cause. The 
reasons fo r the extension sh a ll lie en tered in the records o f  the court.

(d ) I f  an o rder under th is.section is g ran ted w ithout *'■•'. ho , a hearing 
before the supe rio r cou rt fo r in junctive re lie f  under AS 09 .5 5 .6 0 0  a lm ll 
be scheduled by the supe rio r court a t the e a rlie s t possible tim e 
consistent w ith the notice p rovisions o f  AS 09 .5 5 .6 0 0 . I f  a t the hearing  
the petitioner does not proceed w ith the petition  fo r  in junctive re lie f, 
the superio r cou rt sh a ll d isso lve the emergency in junctive re lie f  order.

(e ) On two days not ice to the pe titione r, o r  on sh o rte r notice as the 
superio r cou rt m ay prescribe, the respondent m ay m ake a motion to the 
superio r court fo r the d isso lu tion  o r m od ification o f  an order fo r 
emergency in junctive re lie f  under th is section. The supe rio r court, sh a ll 
h ea r and ru le  on the m otion in an expeditious m anner.

(0  Proceedings under th is section do not preclude other ava ilab le  
c ivil o r c rim ina l remedies, ({i I ch 139 SLA  1930)

CroH*i re fe re n ce . —  A nte relense before 
trial in cam'll involving dinneatic violence, 
nee A 3  12.30.025.



Sec . 0 9 .5 5 .0 2 0 . F o rm s  f o r  f i l in g  p e t i t io n , (a ) The A la ska  court 
system , in cooperation w ith  in terested persons'and o rgan iza tions, sh a ll 
p repare form s and in struc tions fo r the use o f  persons seeking an order 
for re lie f  under AS 0 9 .5 5 .6 0 0  o r  0 9 .5 5 .6 1 0 , inc lud ing fo rm s fo r w a iv ing 
filin g  fees on the basis o f  indigency. The fo rm s sh a ll conform  to the 
requ irem ents o f  AS 0 9 .5 5 .6 0 0  and 0 9 .5 5 .6 1 0  and the A laska  Utiles o f 
C iv il P rocedure , except th a t in fo rm a tion  on the fo rm s m ay be fille d  in 
by leg ib le  handw riting . The office o f  the c le rk  o f each superio r and 
d istric t cou rt s h a ll m ake the form s and instructions a v a ila b le  to the 
public.

(b ) The fo rm  fo r a petition prepared unde r (a ) o f  thin section sh a ll 
include a notice th a t n fa lse  sta tem ent made in it  s ta lin g  th a t the 
respondent ban subjected tho p e t i li .n e r  to domestic vio lence 
constitutes the crim e o f  unsw orn fa ls if i 'n t io n  under AS 11 .56 .210 , 
which is pun ishab le by a m axim um  te rm  ■>' im prisonm ent o f one yea r 
and a $5 ,00 0  fine . (§ 1 ch 139 SLA  1980 )

Sec . 09 .5 5 .6 3 0 . N o t i f ic a t io n  to la w  e n fo rc e m e n t ag en c ie s . I f  a 
superio r court, district, cou rt, o r  m ag istra te  issues an o rde r under AS
09 .5 5 .6 0 0  o r 0 9 .5 5 .6 1 0  re s tra in in g  a respondent from  subjecting a 
pe titione r to domestic vio lence, ‘ lie su pe rio r court, d is tric t court, o r 
m ag istra te  sh a ll transm it, a copy o f the o rd e r to the app rop ria te local 
law  en forcem ent agency. Each law  en forcem ent agency shs. 11 estab lish 
procedures to in fo rm  th e ir peace o ffice rs o f  copies o f  the orders received 
by the law  en forcem ent agency under th is section. Peace of iccrs sh a ll 
use every  reasonab le m eans to en force an o rd e r issued under A 3
09 .5 5 .6 0 0  o r 0 9 .5 5 .6 1 0 . (§ 1 ch 139 SLA  1980 )

Sec . 0 9 .5 5 .6 1 0 . D e fin i t io n s . F o r the purposes o f  AS 0 9 .5 5 .6 0 0  —  
09 .5 5 .6 4 0 , "domestic v io lence" m eans a crim e under AS 11.41 
comm itted aga in st a spouse, a fo rm e r spouse, o r a m ember o f  the social 
un it comprised o f  those liv in g  together in the same dw e lling  as the 
respondent. (!> 1 ch 139 SLA  1980)



Sec. 11.16.350. D e fin it io n , (a) As vised in 300 —  350 o f  this 
chapter, unless the context requ ires otherw ise, "en te r o r remain 
unlawfully" means to

(1) enter o r rem ain in o r  upon prem ises ct m a  p rope lled vehicle when 
the premises o r prope lled vehicle, a t the time o f  tin; en try  o r remaining, 
a not open to the public and when the de fendant is no t otherw ise 
privileged to do so; o r

12) fail to leave prem ises o r a prope lled vehicle that is open to the 
public a fte r being law fu lly  directed to do so p e rsona lly  by the person 
a  charge.

(b) For purposes o f  th is section, a person who, w ithout in tent to 
comrvit a crime on the land , enters o r rem ains upon unimproved and 
apparently unused land, which is ne ither fenced no r otherw ise enclosed 
c  a manner designed to exclude in truders, is priv ileged to do so un less

(1) notice against trespass is pe rsona lly  communicated to  him by the 
owner o f the land o r  some other authorized person ; o r

(2) notice against trespass is given by posting in a reasonab ly 
conspicuous m anner under the circumstances. (§ 4 ch 106 SLA  197S)

&<■. 11.61.120. H a rassm en t, (a) A person commits the rime o f  
jartssmenl if, with intent to ha m iss  o r  annoy another person , lie

(1) insults, taunts, o r  challenges another person in a m anner like ly  co 
wroke an immediate violent response;

(2) telephones ano the r and fa ils i.o te rm inate the connection with 
oirnt to impair the ab ility  o f that person to p lace o r receive telephone 
t*£s;
(J) makes repeated telephone calls a t ex trem e ly  inconvenient hours;
(4) makes an anonymous o r obscene te lephone ca ll o r a te lephone call 

tUt threatens physical in jury; o r
(5) subjects another person to o ffensive physica l contact.
(b) Harassment is a class U m isdemeanor. (§ 7 ch 166 S LA  1978)
f<r cane co iu tru in x  form er A S Ct. Op. No. 732 (File No. 1231), •!!•'.) R 24 

llil.DJj relating to illegal nr.e o f  1012 (1371).
Mrplioner, see Anniskctte v. State, Sup.

Sec. 12 .25 .030 . G ro u n d s  f o r  a r r e s t  b y  p r iv n le  p e rs o n  o r  pence 
officer w ith o u t w a r r a n t ,  (a  A p riv a te  person or a peace o ffice r 
without a w a rran t m ay a rre s t a pe rron

(1) for n crim e comm itted o r attempted in  h is presence;
(2) when th e  person has com m itted a fe lony , a lthough not in h is 

presence;
(3) when a fe lonv  has in fact been com m itted , nnu he has reasonab le 

cause for be liev ing  the person to I ave comm itted it.
(b) In add ition  to the au th o rity  g ran ted under In ) o f th is section, a 

peace o ffice r w ithout a w a rra n t m ay a rre s t a person when he has 
reasonable cause fo r b e liev ing  that the person has comm itted assau lt 
in the fourth degree un d e r A S  1 1.4 1 .2 3 0 (a )(1 ) against a m em ber o f  the 
person’s household .

(c) As used in th is  section "househo ld " m eans the socia l un it 
comprised o f  those liv in g  together in the same dw elling . (§ 2 .01  ch 34 
SLA 1962; am  § 11 ch 160 SLA  1970 ; urn 6 33 ch 102 SLA  1980)



S e c . 12 .3 0 .0 2 5 . R e le a s e  b e fo r e  t r i a l  in  cases in v o lv b f 
d om e s t ic  v io le n c e , (a ) In  d e te rm in in g  the conditions of release u n iv  
AS 12 .3 0 .0 2 0  in  cases in v o lv in g  domestic vio lence, the court thali 
consider the fo llow ing  cond itions and impose one o r  more conditiciu U 
considers i •. sonab ly necessary to p rotect the a lleged victim of u»  
dome, c v io lence, inc lud ing  o rd e rin g  th e  de fendant

(1 ) not to subject the v ic tim  to fu r th e r  domestic violence;
(2 ) to vacate th e  home o f  the v ic tim ;
(3 ) not to  contact the v ic tim  o th e r th an  th rough  counsel;
(4 ) to engage in  pe rsona l o r  fam ily  counseling ;
(5 ) to re fra in  from  the consum ption o f a lcoho l o r  the use of drug*-
(b ) As used in  th is section , "dom estic v io lence”  means a crin*

specified in AS 11.41 com m itted ag a in s t a spouse, a form er spouse, of 
a m em ber o f  the social u n it comprised o f  those liv in g  together m 
same dw e lling  as the de fendant. (§ 3 5  ch 1U2 SLA  1980)

Sec. 12.55.135. Sentences o f  imprisonment fo r  misdemeanoru.
(a ) A  de fendan t convicted o f  a class A  m isdem eanor m ay be seniencwi 
lo a de fin ite  te rm  o f im prisonm ent o f  nol m ore than  one year,

(b ) A de fendan t convicted o f a class D m isdemeanor may b* 
sentenced to a d e fin ite  te rm  o f  im prisonm ent o f no" more than 90 days 
un less otherw ise specified in the p rov is ion  o f  law  defin ing the offeiu*.

c) A de fendant convicted o f  assau lt in the th ird  degree committed irv 
v io .a tion  o f  the p rov is ion s o f  an o rd e r issued under AS 09.55.000 or 
0 9 .5 5 .6 1 0  sh a ll be sentenced to a m in im um  te rm  o f imprisonment o f 10 
days. The execution o f  sentence m ay not be suspended and probation 
or pa ro le  m ay not be g ran ted  un til the m in im um  term  o f imprisonment 
has been served. Im position  oi .lenience m ay not be suspended, except 
upon condition th a t to de fendan t by im prisoned fo r no less than the 
m in im um  te rm  o f im prisonm ent provided in  th is  section, and the 
m in im um  sentence provided fo r in  th is  section m ay not be otherwise 
reduced. (§ 12 ch 166 SLA  1978 ; am  § 2 ch 139 SLA  1980)



S e c . 18  6 5 .5 2 0 , N o t i f ic a t io n  to  v ic t im s  o f  d o m e s t ic  v io le n c e , (a ) 
D u ring  the course o f responding to an offense in vo lv in g  domestic 
vio lence, a po lice o flic c r sh a ll o ra lly  o r  in w riting  in fo rm  tin* victim  o f 
services a v a i la b le  to the victim  and the righ ts o f  the victim , 
su b s tan tia lly  as fo llow s:

As a v ic tim  o f  domestic vio lence you shou ld  be aw are o f  the 
fo llow ing :

(1 ) In some p laces in A la ska  there  are o rgan iza tion s that provide 
a id  and sh e lte r to v ictim s o f domestic vio lence. The nea re st such 
o rgan iza tion  is located a t ---------------------------------- .

(2 ) I f  you  feel th a t th e re  is a continu ing danger to you r sa fe ty , 
p lease le t  me know  and 1 w ill m ake a l l possible e ffo rts  to in su re  y ou r 
sa fe ty .

(3 ) A la sk a  law  prov ides th a t you m ay file  an app lication  w ith  the 
n ea rest court fo r a  cou rt o rde r protecting you and you r ch ild ren from  
fu rth e r ha rm . T he  fo rm s to ob tain the order a re  a v a ila b le  at the 
court. It is not necessary to have an  a tto rney to ob ta in  a court o rde r 
but one m ay be o f  he lp  to you. I f  you cannot a ffo rd  to h ire  an attorney , 
you  shou ld  contact the nearest A la sk a  Legal S e n  cos office which is 
located a t ------------------------------------.

(4 ) A d d ition a lly , the v ictim /w itness assistance p rog ram  o f  the 
D epa rtm en t o f  Law  m ay be ab le to help you . The nearest d istric t 
a tto rney 's office is located a t -----------------------------------.
(b> IT the v ictim  o f  domestic v io lence does not understand Eng lish , 

the police o ffice r sh a ll m ake reasonab le  efforts to in fo rm  the- victim  o f 
the se rv ices and rig h ts  specified in (a> o f  this section in a language the 
v d im  understands.

fc» As used in th is section "domestic vio lence" m eans a crim e under 
AS I I  .41 comm itted against a spmr-a a fo rm er spouse, o r a m em ber o f
the socia l un it comprised o f  those liv in g  together in the same dwellin', 
as th e  person who comm itted the crim e. (§ 3 ch 139 SLA  1980)

Sec. 211.20.130. C om m iss io n e r to be aided by the m em bers o f  the 
dirision o f  state tro o p e rs  and A lnskn state c on s tabu la ry , (a) The 
commissioner sha ll be assisted in the execution o f  the autho ty and duty 
vested in him by §5 100— 140 o f  this chapter by such members o f  the 
i ’visior. o f state troope rs o r A laska state constabu lary as the 
commissioner designates. The commissioner is responsib le on his o ffic ia l 
bond for the acts j f  a ll pe rsons so designated by him. The persons so 
designated have the same au thority  and duty granted to the 
commissioner and are sub ject to orders o f  the courts o f  the state in the 
tsme manner as the comm issioner. They a re  responsib le to the 
commissioner and to the courts, and shall be executive o ffice rs  o f  the 
courts.

(b) The comm issioner has the responsibility o f  providing su ffic ien t 
personnel to e ffec tive ly  execute the au thority and duty vested in him by 
5§ 100 — 140 o f this chapter, and sha ll adopt the necessary ru les and 
regulatrns within his departm ent fo r the effic ien t direction, contro l and 
discipline o f the members designated by the commissioner to assist him.
(5 5 ch 95 SLA  1900; am § 10 ch 117 SLA  1968)

See. 22.20.1-S0. D e fin it io n s . In  100 —  140 o f  this chapter 
L ) ‘ 'commissioner" means the commissioner o f  public sa fe ty ;
(2) "d istricf cou rts" includes sessions presided over by a m agistrate ;
(3) "p rocess" means any summons, w rit, process, o rd e r ( r  subpoena.

W 1 ch 95 SLA  1960; am § 31 eh 8 SLA  1971)

I'fKiOntive rommltlt-e rrpnrt. — For 
''•pert on ch. S. SLA 11171 (li lt If.). m> 1!>71
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By The Associated Press
House lawmakers passed nearly a dozen bills Friday, including 

a measure aimed at increasing protection for victims of domestic 
violence and a bill funding a new school in Wasilla. ,

The House voted unanimously to approve f6.2 million to rebuild 
the Iditarod Elementary School in Wasilla. The school was 
destroyed by fire in January. The appropriation bill (CSHB188 2nd 
Finance) sponsored by Rep. Pat Camey, DWasilla, would require 
the borough to turn over to the state any proceed’ from insurance 
on the school.

The measure mw goes to the Senate.
Legislation to str '■ngthen a year-old law dealing with victims of 

domestic violence won approval on a 38-0 ballot Under the law, a 
victim of domestic violence can get a speedy court order restricting 
the alleged offender from contact with the victim.

The bill (CSHB287 Judiciary) approved Friday would allow a 
judge to issue an order for 00 days, rather than the 45 days allowed 

' now, and a victim could request an extension of up to 45 days. The 
bill also would give the court authority to order counseling for 
offenders. ..

The House also voted final legislative approval to a Senate, 
resolution uring the Hammond administration to delay the planned 
transfer of about 30 Department of Transportation employees 
from Valdez to Anchorage and Fairbanks.

The resolution (SCR27 am) asks DOT Commissioner Bob Ward 
to delay by at least one year the transfer of DOT’S design ond con­
struction unit from Valdez. The resolution, which carries no weight

of law, passed on a 32-4 vote.
Rep. Terry Martin, R-Anchorage, opposed the measure. He said 

lawmakers have criticized the DOT for administrative problems 
and having a huge backlog of capital projects.

‘Now that the man (Ward) has made a major decision in trying 
to straighten up his department... here we are asking him to wait 
12 months,” Martin said.

But Rep. Russ Meekins, DAnchorage, said “ there is a tre­
mendous problem in DOT, but the problem is not with the design 
unit in Valdez.” Rep. Bette Cato, D-Valdez, said the delay would  ̂
allow lawmakers time to help DOT officials with their reorganiza­
tion plans. •

The House also approved:
—A bill (CSHB34 H SS) requiring the state Postseco.idary 

Education Commission to prepare an annual "course trcn? 
ferability guide." It would include a list of all courses offered by 
postsecondary institutions in Alaska, and would state which 
courses could be transferred for credit from one school to another.

—A bill (HB485) to continue the life of the state Alcoholic 
Beverage Control board until July, 1982. The board regulates bars 
and liquor stores in the state.

—A- esolution (HJR44) urging the federal government to speed 
processing of applications for forest lat.-* oromlsed to Alaska 
Natives under a 1906 federal law. The law, which allowed natives 
to apply for 160 acres of national forest land, was repealed in 1971. 
Since then, the outstanding applications have not been processed, 
lawmakers said.
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COMMITTEE REPORT
SENATE

F U R T H E R :  F i n a n c e

D a t e :  / / / W  /  v /  r /

M r .  P r e s i d e n t :

T h e  C o m m i t t e e  on J U D I C I A R T h a s  had CSHB 3 2 5 (L&C)

Alaslra Securities Act of 1.959

u n d e r  c o n s i d e r a t i o n  and (a  m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

do n o t  p a s s  

do p a s s  w i t h  a t t a c h e d  a m en d m en t s ( s )

r e p l a c e  w i t h  CS f o r   _____ _______________

and recommends

V  
[ ]

[ }
[ ] same t i t l e

] new t i t l e

[ ] 

[ ]

[ ]

AND a t t a c h e s  1 " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  N o t e

r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  t o  t h e  C om m i t t e e

MENDERS S I G N I N G  
DO °A S S

MEMBERS HAVING 
OTHER RECOMMENDATIONS

   (
CHAIRMAN

S 60 ( R e v .  1 2 / 7 8 )



SUMMARY
1. •)/ Rei«i:co b Ut (Similar or Conflicting

None
1. b) O t h e r  Agencios Affected b y  Bill

None
2. j) Organizational S u p p o r t  (or Dill

BBNC
AFN

2. b) Organizational O p p o s i t i o n  to Bill

None o f  which I am aware

3. P r o g r a m  Effects ot Dill

See o r i g i n a l  a n a l y s i s

A. Fiscal Impact: n  N o n e  Fiscal N o t e  A t t a c h e d  tO Or iQ iDd l  dfldlySlS
5. A m e n d m e n t !  Proposed:

Have been in c o t o o r a t ed  in committee s u b s t i t u t e  as a r e s u l t  o f  tes t imony offered  
a t  House Commerce & Labor Committee.

C. C o m m o n t i :

OK as amended with f i s c a l  note as a t tached  to  o r i g i n a l  a n a l y s i s



T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

t w e l f t h  l e g i s l a t u r e

F I S C A L  N O T E

I. REQUEST
B i l l /R e s o lu t io n  No —
Tiiir An Act R e l a t i n g  
Requested by.

House B i l l  325

Adams’
to Orders  Under the A laska  S e c u r i t i e s  Act o f  1959

Date 3/21/81

II. FISCAL DETAIL 
Agency Affected Commerce and Economic Development 

Consumer P r o t e c T i on  —Program Category Affected  ____________  _
BRU, Program, or Subprogram(s) Affected Banking and S e c u r i t i e s
(Note: I f  more than one budget component is affected, separate linc-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands o f  Dol lars)

FY 81 FY 8 2 FY 83 FY 8 4 FY .35 . FY 8 6
100 PERSONAL SERVICES 22.1 23 . 4 2 4 . 8 26 . 3 27 . 9
200 TRAVEL .... .. 1 0 . 0 10 . 5 1 1 . 0 11 . 5 12 . 0
300 CONTRACTUAL 2 . 7 2 . 7 2 . 7 2 . 7 2 . 7
10.0 COMMODITIES 1 . 0 1 . 0 0 0 0
500
600

EQUIPMENT . _
LAND & STRUCTURES

700 GRANTS. CLAIMS. ETC.
- -

TOTAL 0 35 . 8 37 . 6 38 . 5 40 . 5 42 . 6

FUNDING (Thousands o f  Dollars)

GENERAL FUND 0 _ 35 . 8 37 . 6 38 . 5 1 40 . 5 ' 42 . 6
FEDERAL FUNDS
U fH E R  (Specify Fund Source)

I _________ 1_______  J

POSITIONS

FULL TIME 1 i 1 1 1
PART TIME 0 0 0 0 0
TEMPORARY 0 0__ 0 0 0

9
III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III) 

See a t ta ched .

IV. DATE
Original: Legislative Finance 
cc: Budget and Management

Piimc Sponsor (First Legislator Named)

PREPARED 
AGENCY
PHONE __ &-C.S ___

33 00)  (Rev. lL ' /HO
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When AS 45.55.139 was enac ted  in  1977, the D i v i s i o n  o f  Banking and S e c u r i t i e s  
had no p r i o r  h i s t o r y  or o th e r  documentat ion  to  show the p o t e n t i a l  impact o f  
a dm in i s t e r i n g  proxy laws and r e g u l a t i o n s  r e l a t i v e  to the A laska  N a t i v e  C la ims 
S e t t l em en t  Act . Based on i n v e s t i g a t i v e  time and c o s t s  in curred  in t h i s  area 
s i n c e  1977 and on the f a c t  th a t  31 r e g i on a l  and v i l l a g e  c o r p o r a t i o n s  c u r r e n t l y  
come under the p r o v i s i o n s  o f  AS 45.55.139 and t h i s  proposed l e g i s l a t i o n ,  the 
p ro j e c t e d  c o s t s  are r e a s on ab l e .

T rave l  c o s t s  i n c lu d e  i n v e s t i g a t i v e  t r a v e l  o f  s e c u r i t i e s  s t a f f  f o r  h e a r in g s  and 
w i t n e s s  t r ave l  c o s ' s .  C on t r a c tu a l  c o s t  i s  for  a d d i t i o n a l  persons  as  requ ired  
by the Department o f  A dm in i s t r a t i o n  pursuant to the memorandum o f  February  5,
1 981 -

§

>



1
POSITION T IT LE

A dm in i s t r a t i v e  Support Tech I I
RANGE/STEP

8A
BARG. UNIT.

G
LOCATION

Juneau A

w&S.

apt’hqVM

l l l f p2
TYPE OF r-OSITION

_ PFT ,
STA FF MONTHS 

12 „
RP No. FCN No.

1186
PRIORITY

. ..... /
FORM 12 PAGE/LINE

1 1 1 ®

3 TYPE OF EXPENDITURE AMOUNT JUSTIFICATION:

1

4

5
6 
7 

0 
9

10
11

77
13
14

PERSONAL SERVICES :
s a l a r y  $1 ,393/month
BEN EFITS
FICA

HEALTH INS.

16.7
T 7

1.0
1.8

TO TAL PERSONAL SERVICES 01
TR A V EL 22.1
CONTRACTUAL 03
COMMODITIES 04
EQUIPMENT OS
o t h e r  space  c o s t s

TO TA L COST

1 . 0

2.7
2 h J L

IP'
See B i l l  A n a l y s i s  and F i s c a l  Note to House B i l l  325 .0^0

l\ J

A-i) .

p r o g r a m  - , Consumer Protection,

13 REQUEST FOR  NEW  
POS IT ION .

C O M P O N E N T

QR(J Banking and S e c u r i t i e s  

F in a n c i a l  I n s t i t u t i o n s
FY 82

_oL R E V I S E D
D A T E





L A W  O F F I C E S

K e l l y  S  L u c e
A P R O F E S S I O N A L  CO R P O RA TIO N

B E R N A R D  P. K E LLY  
L. A M  E S  L U C E  
G R E G O R Y  J .  G R E B E

1015 W E S T  S E V E N T H  A V E N U E  

ANCHORAGE,ALASKA 99501

0 0 7 1  279 -9 571

A p r i l  12, 1982

S e n a t o r  Pat R o d e y  
P o u c h  V
J u n eau, A l a s k a  99811

Re: H o u s e  Bill 332

D e a r  S e n a t o r  R o d e y :

La s t  T h u r s d a y ,  A p r i l  8, 1982, the S t ate House, in its 
w i s d o m ,  saw fit to p a s s  HB332, a c o p y  of w h i c h  is h e r e t o

■'•hed. Th i s  Bi l l  g r a n t s  i m m u n i t y  to a v i a t i o n  fuel r e f i n e r s  
foj. ivil l i a b i l i t y  for c o n t a m i n a t e d  o r  impure fuel w h i c h  th e y  
m a n u f a c t u r e  or deliver.

It is i n c o n c e i v a b l e  to i m a g i n e  a p i e c e  of l e g i s l a t i o n  
w h i c h  is more d i a m e t r i c a l l y  o p p o s e d  to the i n t e r e s t s  of y o u r  
c o n s t i t u e n t s  th a n  t h i s  p i e c e  of legislation. A  large m a j o r i t y  
of A l a s k a n s  are r e q u i r e d  to u t i l i z e  a i r c r a f t  as a p r i m a r y  
m e a n s  of  travel, for b o t h  b u s i n e s s  a n d  r e c r e a t i o n a l  purposes. 
U n d e r  HB332, the a r i e v o u s  i n j u r i e s  a n d / o r  death chat m a y  be 
c a u s e d  as a r e s u l t  of fuel refiners' n e g l i g e n t l y  a n d / o r  
d e f e c t i v e l y  m a n u f a c t u r e d ,  s t o r e d  o r  d e l i v e r e d  p r o d u c t s  w o u l d  
go unco m p e n s a t e d .

A s i t u a t i o n  c o u l d  e a s i l y  be- i m a g i n e d  w h ere a 747, w i t h  
2 0 0 -300 people on b o a r d  m i g h t  c r a s h  on t a k e - o f f  b e c a u s e  of 
c o n t a m i n a t e d  fuel w h i c h  had o r i g i n a t e d  f r o m  and w a s  the 
r e s p o n s i b i l i t y  of a fuel refiner, o r  that you or I m i g h t  m e e t  
the same fate in light a i r c r a f t  o p e r a t i o n .  W h y  one of the 
larg e s t  c o m m e r c i a l  c o n c e r n s  in the U n i t e d  States s h o u l d  be 
q r a n t e d  i mmunity u n d e r  su c h  s i t u a t i o n s  d e f i e s  re a s o n  a n d  
c r i e s  of injustice.

U n d e r  o u r  p r e s e n t  legal system, the r e f i n e r s  have a m ple 
s a f e g u a r d s  to p r o t e c t  t h e i r  interests, in that p r oof m u s t  be 
e s t a b l i s h e d  of c o n t a m i n a t e d  fuel w h e n  it left t h e i r  c u s t o d y  
or control.

Ti.xs p i e c e  of l e g i s l a t i o n  will be r e f e r r e d  to the Senate 
w i t h i n  the n e x t  s e v e r a l  days. I w o u l d  r e q u e s t  if y o u  w o u l d  
be kind e n o u g h  to k e e p  me cidvised of its progress.



S e n a t o r  Pat R o d e y  
P a g e  2
A p r i l  12, 1982

I w o u l d  f u r t h e r  r e q u e s t  y o u r  c o n s i d e r a t i o n  in h a v i n g  
the same d e f e a t e d .

L A L / c b

E n c l o s u r e



till



COMMITTEE REPOF# 
SENATE

*1 / 1 8 / 8 2 F U R T H E R :  S t a t e  A f f a i r s

Mr .  P r e s i d e n t :  

T h e  C o m m i t t e e  on
J U D I C I A R Y

D a t e :  /W /M /f / ,  / V ^ Z -■

h a s  had C SH B  33* < 3A>

judicial r e v i e w  of a d m i n i s t r a t i v e  regulation:

u n d e r  c o n s i d e r a t i o n  and  (a  m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :
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[ 1

[ / ]I *

[ ] 

[ ] 

[ 1

do p a s s  [ ] do n o t  p a s s

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS f o r  /  '■ >> ____________
[ ] same t i t l e
[ ] new t i t l e

and recommends
jO

ft >n O A

AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  N o t e

r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e f e r r e d  t o  t h e

MEMBERS S I G N I N G  
DO PASS'

.  • %■ / A „ I
 3 L

'\ /  /  /  V /  /  A ?  > /
I / / M

/ 7  ■ ?

Commi t t e e

MEMBERS HAVING 
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S 60 ( R e v .  1 2 / 7 8 )

CHAIRMANC C  ,
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O riginal sponsors: Metcalfe, Abood,
Barnes, et al

IN T H E  H O U S E  BY T H E  J U D I C I A R Y  COMMITTEE

S E N A T E  CS FOR CS FOR H O U S E  BILL NO. 339 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

T W E L F T H  L E G I S L A T U R E  - SECOND S E S S I O N

A BILL

For an Act entitled: "An Act r e l a t i n g  to a d o p t i o n  of a d m i n i s t r a t i v e  r e g u l a­

tions ."

BE IT ENACTED B Y  T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:'•'

* Section 1. AS 24.30 is a m ended by adding "a n e w  s e ction to read:

Sec. 24. 30.032. R E G U L A T I O N S  ST ATEMENT ON BILLS. Each bill that

would r e quire the adoption of r e g u l a t i o n s  ^ H ^ e n a c t e d  into law shall 

c o n t a i n  a statement g r a n t i n g  express autho rity to adopt those r e g u l a­

tions. If a bill does not contain  this statement of authority, an 

a g e n c y  m a y  not adopt r eg ulations to implement, interpret, or otherwise 

carry out the provisions of the statute or statutes e n a c t e d  by or o t h e r­

wise a f f ected by the bill.

* Sec. 2. APPLICABILITY. AS 24.30.032 added by sec. 1 of this Act applies 

to bills i n t r o d u c e d  into the Alaska legi sl a t u r e  after the a d j o u r n m e n t  of the 

Second S e s s i o n  of the T w e l f t h  Legisl a t u r e .  The a u t h o r i t y  g r a n t e d  by a s t a t e­

ment r e q u i r e d  by AS 24.30.032 applies to statutory p r o v i s i o n s  added or amenaec 

by the T h i r t e e n t h  L e g i s l a t u r e  or subsequent legislatures, and does not affect 

r egula t i o n s  adopted under s tatutory provisions added or a m e n d e d  before the 

T h i r t e e n t h  Legis lature, r egardless of whether these r e g u l a t i o n s  were adopted 

by express authority, implied authority, or under the general a u t h o r i t y  

graited to a depart m e n t  or a g ency to adopt regu lations to carry out the 

provi s i o n s  of a title or chapter.

/

-!■ SCS C S H B  3 3 9 ( J u d )



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  May 28,  1982

SUBJECT:

TO:

FROM:

A d o p t i o n  of a d m i n i s t r a t i v e  r e g u l a t i o n s  
(HB 339)

S e n a t o r  P a t r i c k  M. R o d e y  
R e p r e s e n t a t i v e  Ray H. M e t c a l f e  
C hairmen, C o n f e r e n c e  C o m m i t t e e  HB 339

R i c h a r d  A. B r a dley 
L e g i s l a t i v e  Counsel

The last s e n t e n c e  of the p r o p o s e d  Sec. 2 4 . 3 0 . 0 3 2  contains 
the f o l l o w i n g  p r o p o s e d  language:

If a bill does n o t  c o n t a i n  a s t a t e m e n t  p r o h i b i t i n g  the 
a d o p t i o n  of r e g u l a t i o n s ,  an a g e n c y  m a y  adopt regulations 
to i m p l ement the s t a t u t e  or s t a t u t e s  e n a c t e d  or otherwise 
a f f e c t e d  by the bill.

The l a n g u a g e  appears to r e v e r s e  the rule a p p a r e n t l y  conceded 
by A s s i s t a n t  A t t o r n e y  G e n e r a l  Art P e t e r s o n  i n  his May 24th 

| m e m o r a n d u m  to R e p r e s e n t a t i v e  M e t c a l f e  on an e a r l i e r  version
i of HB 339: that an a g e n c y  m a y  only adopt " l e g i s l a t i v e  type"

r e g u l a t i o n s  (as o p p o s e d  to " i n t e r p r e t i v e  t y p e "  regulations") 
to i m p l e m e n t  a s t a t u t o r y  s cheme if_ the l e g i s l a t u r e  grants 
the a gency  the a u t h o r i t y  to adopt r e g u l a t i o n s .  The committee 
may h a v e  i n t e n d e d  the result and it m a y  not be undesirable.

But sinc e the focus of this bill is on the p r a c t i c e s  of the 
e x e c u t i v e  in the a d o p t i o n  of r e g u l a t i o n s ,  if the committee 
had in fact not i n t e n d e d  this result, I did not w a n t  the 
c o m m i t t e e s  to miss the i m p l i c a t i o n  of the langu a g e .  It says 
that in the a b s e n c e  of an a f f i r m a t i v e  p r o h i b i t i o n ,  an agency 

■' a u t o m a t i c a l l y  is g r a n t e d  the a u t h o r i t y  to a d o p t  regulations",
at l e a s t  once a general s t a t u t o r y  s c h e m e  is m o d i f i e d  by a
bill not c o n t a i n i n g  a prohib i t i o n .

R A B : 1 j b
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UN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 339 'Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

T WELFTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to adoption of administrative regula­

tions

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 24.30 is amended by adding a n e w  section to read:

Sec. 24.30.032. REGULATIONS STATEMENT ON BILLS. Each bill fshal'l

contain a statement / r e g arding the adoption of regulations by the agency

/***[ Eko'Wft1*" -____ ,
affected b y  the bill. The statement fimal]) fgr antpihe express^authority

to adopt regulations to implement [ t h e ^ j r o i f t ^ ^ n ^ o f  the bill. .f a bill 

-lu . p e o M W *
Jftdoes not W c o n t a i n ^ t h i s  statement o f {authority , J  an agency may jftC^ndopt 

regulr.i-ions 'o implement the statute or statutes enacted by or otherwise 

affected by the bill.

* Sec. 2. APPLICABILITY. AS 24.30.032 added by sec. 1 of this Act applies 

to bills introduced into the Alaska legislature after the adjournment of the 

Second Session of the Twelfth Legislature. The authority granted by a state­

ment required by AS 24.30.032 applies to statutory provisions added or amended 

by the T h i r teenth Legislature or subsequent legislatures, and does not affect 

regulations adopted under statutory provisions added or amended before the 

Thirteenth Legislature, regardless of whether these regulations were adopted 

by express authority, implied authority, or under the general authority 

granted to a department or agency to adopt regulations to carry out the 

provisions of a ticla or chapter.

-1- SCS CSHB 3 3 9 (Jud)
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S e n a te

Committer, on \Judiciary ^ uch v
State Capitol 

Juneau, Alaska 99811Official Business

MINUTE!- OF THE SENATE JUDICIARY . QMMITTEE

OF

Hay 7, 1982

Butrov ich  Committee Room, S t a t e  C a p i t o l  J u n e au ,  A la sk a  

L e g i s l a t i o n  Before Committee-

'3 210 -  "An Act r e l a t i n g  to  c h i l d  c u s t o d y . "

HB 47 -  "An Act r e l a t i n g  to  the p r o h i b i t i o n  a g a i n s t  w a s t e  o f  the  
meat o f  w i l d  food a n im a l s . "

HB 74 -  "An Act r e l a t i n g  to  the r i g h t s  o f  d eb to r s  and c r e d i t o r s . "

HB 339 -  "An Act r e l a t i n g  to the  j u d i c i a l  r e v i ew  o f  a d m i n i s t r a t i v e  
r e g u l a t i o n s . "

HB 591 -  "An Act making c o r r e c t i v e  amendments i n  the A la sk a
S t a tu t e s  as recommended by the r e v i s o r  o f  s t a t u t e s ;  and 
prov id ing  f o r  an e f f e c t i v e  d a c e . "

The meet 'g o f  t h °  Senate J u d i c i a r y  Committee was c a l l e d  t o  o rd e r  by 
Chairman Rodey a t  1:30 P.M. Committee membev-s p r e s en t  w ere :  S en a to '  ; 
Rodey, Anderson , Parr ,  and Ray. Sena tor  Bennett  was a b s e n t .

001 -  C a l l  to order .

005 -  HB 210 was brought before the committee.

008 -  Mr. Bruce goes over the changes in the committee s u b s t i t u t e .

531 -  A fter  d i s c u s s i o n ,  Chairman Rodey l a i d  HB 210 on the t a b l e .

535 -  Chairman Rodey next brought HB 47 before  the commit tee .

537 -  Mr. Bruce goes over the committee s u b s t i t u t e .

55<S -  Ed He in ,  Legal  S e r v i c e s ,  t e s t i f i e c ,  e x p l a i n i n g  the committee  
s u b s t i t u t e .



705 -  S ena tor  Anderson moved the f o l l ow in g :  On Page 3 ,  L in e  25, d e l e t e
IW L R U S ]  and d e l e t e  [EXCEPTED]. A lso  on Page 3, L i n e  25 ,  i n v e r t  
EXEMPTION and ANIMALS, so th a t  i t  would read ANIMAL EXEMPTION. On L i n e  
26, Page 3, d e l e t e  [wa lrus  i f ]  and i n s e r t  an imals  w h i c h . On L i n e  27,  
Page 3, d e l e t e  [them].  There was no o b j e c t i o n .

721 -  S ena tor  Ray moved to  adopt the Senate committee s u b s t i t u t e .  ^ iere 
was no o b j e c t i o n .

724 -  Sena tor  Rodey moved to  pass SCSHB 47 from committee .  Th e re  was  no 
o b j e c t i o n  and the b i l l  was passed .

733 -  The next item on the agenda was HB 339.

740 -  Diane C o l v i n ,  Department o f  Law, t e s t i f i e d  e x p l a i n i n g  the  new 
d r a f t .

870 -  Sena tor  Parr s ta t ed  tha t  h i s  i n t e n t  was not b e ing  met by t h i s  
b i l l .  He wanted s t a tu t e s  l i s t e d  by s p e c i f i c  s e c t i o n s ,  no t  t i t l e s  and 
chap ter s  which was not be ing s e t  out by t h i s  l e g i s l a t i o n .

149 -  " 'n a to r  Parr  moved to  pass HB 339 w ith  language i n  D iane  C o l v i n ' s  
memo + se c .  2 o f  the d r a f t  committee s u b s t i t u t e  w i th  i n d i v i d u a l  
recommendations . See a t ta ched .

221 -  Next , Chairman Rodev brought HB 74 before the committee .

223 -  D ickerson  Regan. Code Rev i s i on  Commiss ion, t e s t ,  ' i e d ,  s u g g e s t i n g  
tTTat the committee pa^s the b i l l  as i s  because changes can be made by 
the r e v i s o r  o f  s t a t u : e s  next y ear .

327 -  Sena tor  Anderson moved to  pass the b i l l  w ith i n d i v i d u a l  
recommendations.

336 -  The l a s t  item on the agenda was HB 591.

340 -  Mr. Walker t e s t i f i e d  in favor  o f  t h i s  b i l l .

440 -  Sena tor  Anderson moved to  pass HB 591 w ith  i n d i v i d u a l  
recommendations. There was no o b j e c t i o n .

444 -  The meeting adjourned at  3:00 P.M.
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LEGISLATIVE AFFAIRS AGENCY

POUCH  Y . STATE CAPITOi. 
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907-ASS.2S00

M E M O R A N D U M A p r i l  30, 1 9 8 2

SUBJECT:

TO:

FROM-

S t a t u t o r y  a u t h o r i t y  fci. r e g u l a t i o n s  
(SCS HB" 339)

S e nat or P a t r i c k  M. Rodey
Chairman, Senate J u d i c i a r y  C o m m i t t e e

Diane T. Colv±ri/^ j '
L e g i s l a t i v e  C o u n s a l

In c o n n e c t i o n  with c o m m i t t e e  w o r k  on HB 339, y o u  a s k e d  m e  t o  
p r e p a r e  a p r o p o s a l  in r e s p o n s e  to Senator P a r r ’s s u g g e s t i o n  
on t h e  need f ^ r  s p e c i f i c ,  r a t h e r  than g e n e r a l ,  s t a t u t o r y  
a u t h o r i t y  for a d m i n i s t r a t i v e  r e g u l a t i o n s .  I h a d  p r e v i o u s l y  . 
p r o p o s e d  an a m e n d m e n t  to AS 4 4 . 6 2 . 0 2 0 ;  s u g g e s t e d  l a n g u a g e  
f or that a m e n d m e n t  is c o n t a i n e d  in m y  m e m o r a n d u m  t o  S e n a t o r  
Nels A n d e r s o n  of April 28th.

A n o t h e - p o s s i b l i t y  w o u l d  be to a m e n d  AS 2 4 . 3 0 ,  r e l a t i n g  to 
the e n a c t m e n t  of s t a t u t e s ,  to r e q u i r e  that a l l  b i l l s  c o n t a i n  
e x p r e s s  l a n g u a g e  on the a d o p t i o n  of r e g u l a t i o n s .  I b e l i e v e  
this m ay  b e  closer to m e e t i n g  S e n a t o r  P a r r ' s  i n t e n t .  A n e w  
s e c t i o n  c o u l d  be a d d e d  to this c h a p t e r  to r e a d :

Sec. 2 4.3 0.032. R E G U L A T I O N S  S T A T E M E N T  O N  B I L L S .  E a c h  
bill s h a l l  c o n t a i n  a s t a t e m e n t  r e g a r d i n g  the a d o p t i o n  
of r e g u l a t i o n s  b y  the a g e n c y  a f f e c t e d  b y  the b i l l .  T h e  
s t a t e m e n t  shall g r a n t  the e x p r e s s  a u t h o r i t y  to a d o p t  
r e g u l a t i o n s  to i m p l e m e n t  tne p r o v i s i o n s  o f  the b i l l .
If a b i l l  does n o t  c o n t a i n  this s t a t e m e n t  of a u t h o r i t y  
an a g e n c y  may not a dopt r e g u l a t i o n s  tc i m p l e m e n t  t h e  
s t a t u t e s  a f f e c t e d  b y  the bill.

It is the o p i n i o n  of this o f f i c e  that this p r o p o s a l ,  i f  
e n a c t e d ,  w o u l d  have a d e t r i m e n t a l  ef fect o n  t h e  o p e r a t i o n s  
of all state d e p a r t m e n t s  and a g e n c i e s .  T h e r e  w o u l d  b e  a 
g r e a t  deal of c o n f u s i o n  r e s u l t i n g  f r o m  any b i l l s  e n a c t e d  
w h i c h  did n o t  c o n t a i n  this s t a t e m e n t  but w h i c h  a f f e c t e d



S e n a t o r  R o d e y  
P a g e  2
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s t a t u t e s  w h i c h  a r e  p a r t  of a b r o a d  s t a t u t o r y  s c h e m e  o r  p a r t  
of a n  i n t e g r a t e d  title.

In our o p i n i o n ,  t h e r e  is no singl e a p p r o a c h  w h i c h  w o u l d  c u r e  
this p r o b l e m .  T h e  o n l y  s o l u t i o n  w o u l d  b e  to go t h r o u g h  t h e  
s t a t u t e s  and r e m o v e ,  title b y  title or c h a p t e r  b y  c h a p t e r ,  
the g e n e r a l  a u t h o r i t y  of d e p a r t m e n t s  a n d  a g e n c i e s  to a d o p t  
r e g u l a t i o n s .

If we c a n  be of f u r t h e r  assistance, p l e a s e  do n o t  h e s i t a t e  
to c o n t a c t  us.
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

M a y  24, 1982

POUCH K -  STATE CAPITOL 
JUNEAU. ALASKA 99611 
PHONE: (907) 465-3600

T h e  H o n o r a b l e  R a y  M e t c a l f e
A l a s k a  State H o u s e  of R e p r e s e n t a t i v e s
P o u c h  V
Juneau, A l a s k a  99811

R e : V a r i a t i o n s  on HB 339 
( a d m i n i s t r a t i v e  regulations)

D e a r  R e p r e s e n t a t i v e  Metcalfe:

This is a follow-up o n  our c o n v e r s a t i o n  of last Friday, 
d u r i n g  w h i c h  w e  discussed v a r i o u s  p o s s i b l e  amendments to 
AS 44.62.030. Y o u  will r e c a l l  that I said that, although 
the D e p a r t m e n t  of L a w  does n o t  think that the change is a 
g o o d  idea, I w o u l d  mull o v e r  y o u r  p r o p o s a l  for the foll owing 
a m e n d m e n t  w h i c h  w o u l d  be the sole c h ange m a d e  b y  the bill:

. . .  no r e g u l a t i o n  a d o p t e d  is v a l i d  or 
ef f e c t i v e  unless c o n s i s t e n t  w i t h  the statute 
and the public b e n e f i t s  r e s u l t i n g  from the 
r e g u l a t i o n  clearly w a r r a n t  the b u r d e n s  placed 
on persons who are a d v e r s e l y  a f f e c t e d  by the 
r e g u l a t i o n  [REASONABLY N E C E S S A R Y  TO CARRY OUT 
T H E  P U R P O S E  OF T H E  S T A T U T E ] .

H o w e v e r , a fter m u l l i n g  it over, I think that the 
f o l l o w i n g  v e r s i o n  would be better, a v o i d i n g  some i n t e r p r e t a­
tion problems:

. . . nc r e g u l a t i o n  a d o p t e d  is v a l i d  or effective  
u n l e s s  it is c o n s i s t e n t  w i t h  the s t a t u t e ^  [AND] 
r e a s o n a b l y  n e c e s s a r y  to carry out the purpose o f 
the s t a t u t e , and, in situ at i o n s  in w h i c h  p e r s o n s 
are a d v e rsely a f f e c t e d  b y  the regulation, the
p u b l i c  benefits r e s u l t i n g  from t n e regulation 
w a r r a n t  the b u r d e n s ~ p l a c e d  on tlie persons 
a d v e r s e l y  a f f ected by the r e g u l a t i o n .

The "it is" is m e r e l y  a g r a m m a t i c a l  clarific ation. The m a i n  
change  in y o u r  w o r d i n g  is that this v e r s i o n  adds rather than  
su b s t i t u t e s  your new standard, so that, in the situations in 
w h i c h  n o  p e r s o n  can be i d e n t i f i e d  as " a d v e r s e l y "  affected, 
the t r a d i t i o n a l  "rea so n a b l e n e s s "  s t a ndard  w i l l  still apply. 
This v e r s i o n  also deletes " c l e a r l y "  f r o m  your w o r d i n g  (in
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front of the w o r d  "warrant").

I m u s t  r e p e a t  that the D e p a r t m e n t  of L a w  can not 
support this ame ndment of A S  44.62.030. However, we will  
agree that, if this is the v e r s i o n  that is f i nally p a s s e d  by 
the legislature, we will n o t  se the g o v e r n o r  to veto it. 
But, if h e  s h o u l d  wa nt to v e t o  it anyway, w e  w o u l d  not u r g e  
h i m  n o t  to do so.

Y o u  also h a v e  asked t h a t  I p ut m y  comments regard ing 
the u n c o n s t i t u t i o n a l i t y  of the Senate's version, SCS 
CSHB 339(Jud), in writing. The p r o b l e m  lies in the third 
s e n t e n c e  of sec. l's n e w  A S  24.30.032, stating: "If a b i l l
does n o t  c o n t a i n  this s t a t ement of authority, an agency m a y  
not adopt regula t i o n s  to i m p l e m e n t  the statute or statutes 
e n a c t e d  by or otherwise a f f e c t e d  b y  tne b i l l . "  As I m e n­
tioned to the Senate J u d i c i a r y  Committee, that sentence does 
not r e c o g n i z e  the d i s t i n c t i o n  b e t w e e n  " l e g i s l a t i v e "  type 
a d m i n i s t r a t i v e  regulations and " i n t e r p r e t i v e "  or " i n t e r p r e­
tative" type a d m i n i s t r a t i v e  regulations. T h e  d i stinction is 
i m b edded in m a n y  statutes a n d  court decisions, ar well as in 
s c h o l a r l y  literature. If that sentence is i nterp reted as 
a p p l y i n g  to interpretive r e g u l a t i o n s ,  then it w o u l d  be an 
u n d u e  i n t e r f e r e n c e  with the e x e c u t i v e  b r a n c h ' s  exec ution of 
the laws. A n  a d m i n i s t r a t i v e  r e g u l a t i o n  is one k i n d  of 
i n d i s p e n s i b l e  tool the e x e c u t i v e  uses in m e e t i n g  its 
c o n s t i t u t i o n a l  obligations and p e r f o r m i n g  its constitu tional  
duties. A n  admini s t r a t i v e  r e g u l a t i o n  sets out in writing, 
for p r o s p e c t i v e  application, the rules a p p l i c a b l e  to a 
p a r t i c u l a r  p r o g r a m  or function. It thus av oid purely 
arbitral' d e c i s i o n  making o n  a c a s e - b y - c a s e  basis. 
(Obviously, the regulation w i l l  be a p plied to situations as 
they arise, but the room f o r  decisio ns m a d e  w i t hout  
g u i d e l i n e s  is m u c h  smaller.)

T he Senate version h a s  othe r problems  in it, too. The 
m o s t  obvious and most serious one is that of inadvertent 
f a i l u r e  b y  a future legisl a t u r e  or draf ter to include the 
r e q u i r e d  regula t i o n s  statement. To the extent that l e g i s l a­
tive type regul ations are needed, that s i mple failure coul d 
v i r t u a l l y  close down or p r e v e n t  a p r o g r a m  or function that 
has o v e r w h e l m i n g  legisla tive and public support. While the 
idea of h a v i n g  legislation deal m o r e  s p e c i f i c a l l y  with the 
p e r m i s s i b l e  area of a d m i n i s t r a t i v e  r e g u l a t ' o n s  for a 
p a r t i c u l a r  p r o g r a m  is a g o o d  one, the p r o v i s i o n s  in that 
v e r s i o n  of the b i l l  do not a c h i e v e  that result. Instead, 
they create problems.
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Yours truly,

W I L S O N  L. C O N D O N  
A T T O R N E Y

By:

A s s i s t a n t  a t t o r n e y  General 
and R e g u l a t i o n s  A t t o r n e y

W L C / A H P / l l b

cc: S e n a t o r  P a trick R o d e y

S e n a t o r  Nels A n d e r s o n

H o n o r a b l e  K e i t h  S p e ckin g 
L e g i s l a t i v e  A s s i s t a n t  
G o v e r n o r ' s  Office
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  April 30, 1982

SUBJECT: Statutory au tho r i t y  for r egula tions
(SCS HB 339)

TO: Senator P a trick  M. Rodey
Chairman, Senate J u d i ciary Committee

FROM: Diane T. C o l v i n / ^ V ^
Legislative Couns-el

In connec tion with committee wo rk on HB 339, you asked me to 
prepare a proposal in response to Senator Parr's sugges t i o n  
on the need for specific, r ather than general, s t a t utory  
a u t h ority for a d m i nistr ative regulations. I had previ o u s l y  
p roposed an amendment to AS 44.62.020; sug gested language 
for that amendment is contained in my m e m o r a n d u m  to Senator 
Nels Ander son of April 28th.

Another pos si b l i t y  would be to amend AS 24.30, rel at i n g  to 
the enactment of statutes, to require that all bills contain 
express language on the a d o ption of regulations. I believe  
this may be closer to m e e t i n g  Senator Parr's intent. A new 
section could be added to this chapter to read:

Sec. 24.30.032. REGULATIONS STATE MENT ON BILLS. Each 
bill shall contain a statement r e g a rding the adoption 
of regulations by the agency a f f ecte d by the bill. The 
statement shall grant the express authorit y to adopt 
regulations to implement the p rovisions  of the bill.
If a bill dees not contain this statement of aut hority  
an agency may not adopt regulations to implement the 
statutes affected by the bill.

It is the opinion of this office that this proposal, if 
enacted, would have a detrimental effect on the operations 
of all state departments and agencies. There woul d be a 
great deal of confusion r e s u l ting from any bills enacted 
which did not contain this statement but which affected



Senator R o d e y  
Page 2
April 30, 19 82

statutes w h i c h  are part of a broad statutory scheme or part 
of an integ rated title.

In our opinion, there is no single approach w h i c h  w o u l d  cure 
this problem. The only solut ion w o u l d  be to go through the 
statutes and remove, title b y  title or chapter by chapter, 
the general a u t h o r i t y  of departments and agencies to adopt 
r e g u l a t i o n s .

If we can be of further assistance, please do not h e s i t a t e  
to contact us.

DTCtljb
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907 .46S-36C3

“M E M O R A N D U M A p r i l  29, 1982

S U B J E C T :

iHFROM:

J u d i c i a l  r e v i e w  of a d m i n i s t r a t i v e  rules 
(SCS HB 339)

Se n a t o r  Patrick M. Rodey
Chairman, Senate J u d i c i a r y  C o m m i t t e e

Diane T. C o l v i n / ^ 1 ̂

.-.<0
j

L e g i s l a t i v e  Counsel

gf-.ciCtached is a draft SCS for HB 339, v e r s i o n  2. The original 
»v-..request on this v e r s i o n  c o n t e m p l a t e d  the u s e 1 of an executive 
Irz. o r d e r  to trigger a s h i f t i n g  of the burden of proof, p resum a b l y  
• t:o a l l o w  the l e g i s l a t u r e  the o p p o r t u n i t y  to o v e r r i d e  the 

g o v e r n o r ' s  decision. However, the use of an e x e c u t i v e  orde_
S pj' is n o t  a p p r o p r i a t e  in this instance. By Arti cle III, Sec. 23 

of the Alaska C o n stitution, executive o rders are r e s e r v e d  
for m a t t e r s  p e r t a i n i n g  to the o r g a n i z a t i o n  of the e x e c u t i v e  
b r a n c h .  S e ction 23 s p e c i f i c a l l y  provides a m e c h a n i s m  for 
l e g i s l a t i v e  d i s a p p r o v a l  of these executive orders.

B e c a u s e  an e x e c utive ord er is not a p p r o p r i a t e  here, I have 
s u b s t i t u t e d  an a d m i n i s t r a t i v e  order. This leaves the g o v e r­
nor w i t h  little m o t i v a t i o n  not to execute ond of these orders 
w h e n e v e r  a rule is challenged. Thus it m a y  be a p p r o p r i a t e  
for the committ ee to consi der s e t ting some l e g i s l a t i v e  
s t a n d a r d s  for w h e n  an order could be a d o p t e d  by the 
g o v e r n o r .

If y o u  wish  f u r t h e r  information, please c o ntact us.

D T C : 1 jt.

E n c ] o s u r e
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Ba rnes, et al

jsHOUSE BY T H E  J U D I C I A R Y  COMMITTEE

S E N A T E  CS FOR CS F O R  H O U S E  BILL NO. 339 (Judiciary)

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

T W E L F T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A BI LL

n Act entitled: " A n  Act r e l a t i n g  to the v a l i d i t y  a n d  judic i a l  r e v i e w  of

a d m i n i s t r a t i v e  r e g u l a t i o n s . "
■ x, ,r‘,

^ E N A C T E D  BY THE L E G I S L A T U R E  O F  THE STATE OF ALASKA** 

e c t i o n  1. AS 4 4 . 6 2 . 0 3 0  is a m e n d e d  to read:-

Sec. 4 4 . 6 2 . 0 3 0 .  C O N S I S T E N C Y  B E T W E E N  R E G U L A T I O N  AND STATUTE. If, 

y  express or i m p l i e d  terms of a statute, a state a g e n c y  has a u t h o r i t y  

„_o a dopt r e g u l a t i o n s  to i mplemen t, interpret, m a k e  s p e c i f i c  or otherwise 

a r r y  out the p r o v i s i o n s  of the statute, no r e g u l a t i o n  adopted is v a l i d  

S o r  e f f e c t i v e  u n l e s s  c o n s i s t e n t  w i t h  the statute a n d  unless the burdens 

.repo sed on the p u b l i c  by the r e g u l a t i o n  are o u t w e i g h e d  by the benefits 

a c c r u i n g  to the p u b l i c  f r o m  the r e g u l a t i o n  [ R E A S O N A B L Y  N E C E SSARY TO 

C A R R Y  OUT T H E  P U R P O S E  OF T H E  STATUTE].

Sec. 2. AS 4 4 . 6 2 . 3 0 0  is a m e n d e d  b y  adding a new s u b s e c t i o n  to read:

(b) In an a c t i o n  u n d e r  (a) of this s e c t i o n  b r o u g h t  on the ground 

t h a t  the burdens i m p o s e d  on the public by the r e g u l a t i o n  are not o u t­

we i g h e d  by the b e n e f i t s  a c c r u i n g  to the public f r o m  the r e g u l a t i o n  as 

r e q u i r e d  b y  AS 4 4 . 6 2 . 0 3 0 ,  the state has the b u r d e n  of pro ving that the 

b u r d e n s  imposed on the p u b l i c  by the r e g u l a t i o n  are o u t w e i g h e d  by the 

b e n e f i t s  a c c r u i n g  to the p u b l i c  from the r e g u l a t i o n  unless the gove rnor  

h a s  adopted an a d m i n i s t r a t i v e  order o b j e c t i n g  to the b u r d e n  of p e r s u a s i o i  

o n  that regul a t i o n ,  in w h i c h  case the b u r d e n  is on the p e r s o n  b r i ngin g 

the ac tion under (-a) of this s e c t i o n  to p rove that the burdens imposed 

o n  the p u b l i c  by the r e g u l a t i o n  are not o u t w e i g h e d  by the b e n efits  

a c c r u i n g  to the p u b l i c  f r o m  the r e gulati on.

-1- SCS CSHB 3 3 9 ( Jud)
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A genc y regula t i o n s  
(SCS HB 339)

POUCH V ■ STATE C A P IIO l 

JUNEAU. ALASKA 99811 

907 .165-3800

April 28, 1982

Senator Nels A. Anderson, Jr,

Diane T. Colvin 
L e g i s l a t i v e  Counsel

In c onsider ing a mendments to HB 339, you h a v e  e x p r ess ed your 
c o n c e r n  that a g e n c y  regul a t i o n s  often appear to be adopted 
w i t h  no sp ecific statutor y authority. You and Senator Parr 
h a v e  suggested that one w a y  to cure this p r o b l e m  might be to 
r e q u i r e  that no r e g u l a t i o n  be adopted unless it is under the 
authority of a specific section of the statutes.

T h e o r etic ally, this p r o b l e m  should not r e q u i r e  a statutory 
cure, because at the p r e s e n t  time no agency has authority, 
w i t h  regard to s u b s t a n t i v e  regulations, other than to adopt 
r u l e s  pursuant to s t a t u t o r y  authority and w h i c h  implement a 
statute. The A d m i n i s t r a t i v e  Procedure Act does not expand 
this authority, and, in fact, AS 4 4 . 6 2 . 0 2 0  s p e c i f i c a l l y  
p r o v i d e s :

. . , AS 4 4 . 6 2 . 0 1 0  - *+4.62.320 do not c o nfer authority  
upon or a u gme nt the authority of a state agencv to 
adopt, administer, or enforce a regulation. To be 
effective, each r e g u l a t i o n  adopted must be wir.hln the 
scope of a u t h o r i t y  conferred and in acc ord a n c e  w i t h  
standards p r e s c r i b e d  by other p r o v i s i o n s  of law.

In addition, AS 4 4 . 6 2 . 2 0 0  requires that each notice of a 
p r o p o s e d  adoption, amendment or repeal of a reg ula t i o n  
p u b l i s h e d  by an agency contain the following:

(2> r e f e re nce to the authority under w h i c h  the r e g u­
lation is prop osed and a refe rence to tie part ic u l a r  
code se* tion or other provisions of law which are being 
implemented, interpreted, or made specific;



S e n a t o r  Nels 
P a g e  2
April 28, 1982

"Anderson, Jr.

D e s p i t e  stric t u r e s  such as these, abuses do occur, and, 
,this, of: course, is your concern. In r egard to your 
s u g g e s t i o n  conc er n i n g  a d o p t i o n  of r ules only on specific 
s t a t u t o r y  authority, I w o u l d  make the f ollo w i n g  suggestion. 
W h i l e  it: does not prohibit a n y th ing not already prohib ited 
b y  law., it m a y  help to solve some of the pr oblems that are 
of c o n c e r n  to you.

A m e n d  AS 44.62.020 to read:

Sec. 44.62.020. A U T H O R I T Y  TO ADOPT, ADMINISTER, OR 
EN FORCE REGULATIONS.

Except for the a u t h o r i t y  c o n f er red upon the l i e u­
tenant governor in AS 4 4 . 6 2 . 1 3 0  - 44.62.170, AS 44.- 
62,010 - 44.62 . 3 2 0  do not confer authority upon or 
augment the a u t h ority of a state agency to adopt, 
administer, or enfo rce a regulation. To be effective, 
each r e g u l a t i o n  ado pted must be within the; scope of 
a u t h o r i t y  c o n f e r r e d , s p e c i f i c a l l y  authorized by law, 
and in accordance with standards* p rescribe d by other 
p r o v i s i o n s  of law.

N o t e  that this section is not now a f f ected by HB 339, so 
that if a d o p t e d  a new bill section w o u l d  be added.

If you have further questions, p l ea se do not h e s i t a t e  to 
c o ntact u s .

D T C :1jb

Senator Patrick M. Rodey
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OF

APRIL 29, 1982

Butrov ich  Committee Room, S t a t e  C a p i t o l  J u n e au ,  A la ska

L e g i s l a t i o n  Before  Committee:

HB 184 -  "An Act a u th o r i z in g  convening s p e c i a l  s e s s i o n s  o f  the  
l e g i s l a t u r e  a t  any l o c a t i o n  in the s t a t e . "

HB 621 -  "An Act prov id ing  f o r  the i s s u an ce  o f  c e r t i f i c a t e s  o f  
b i r t h  for  persons born o u t s i d e  the U n i t e d  S t a t e s  and 
adopted by Alaska r e s i d e n t s . "

HB 678 -  "An Act r e l a t i n g  to  membership in  e l e c t r i c  and t e l e p h on e  
c o o p e r a t i v e s . "

HB 339 -  "An Act r e l a t i n g  to  the j u d i c i a l  rev iew o f  a d m i n i s t r a t i v e  
r e g u l a t i o n s . "

The meeting o f  the Senate J u d i c i a r y  Committee was c a l l e d  t o  o rd e r  by 
Chairman Rodey at  5:10 P.M. Committee members present  w ere :  S e n a t o r s  
Anderson, Parr ,  and Rodey. Senators  Bennett and Ray were a b s e n t .

003 -  C a l l  to order .

010 -  Mr. Bruce d i s t r i b u t e d  HB 184, Rep. M a r t i n ' s  b i l l .

019 -  Sena tor  Anderson moved to pass HB 184. There was no o b j e c t i o n .

053 -  Chairman Rodey brought HB 621 before  the commit tee .

060 -  Joan Brooks ,  V i t a l  S t a t i s t i c s ,  t e s t i f i e d  in f a v o r  o f  HB 621.

192 -  Jan I v e y ,  Juneau Adoptive  Parents  Group, t e s t i f i e d  in  f a v o r  o f  
tRTs l e g i s l a t i o n  a l s o .

267 -  Chairman Rodey l a i d  HB 621 on the t a b l e .

276 -  The next item on the agenda was HB 678.

290 -  A fter  b r i e f  d i s c u s s i o n ,  Chairman Rodey l a i d  HB 678 on the  t a b l e .  

293 -  The l a s t  item o f  bu s ine s s  was HB 339.



297 -  Mr. Art P e t e r s on ,  Department o f  Law, t e s t i f i e d ,  s t a t i n g  t h a t  i f  
the burden o f  proof  agreement were taken out o f  , then the Department o f  
Law would be in  agreement w ith  t h i s  b i l l .

348 -  D iane  C o l v i n ,  Department o f  Law, t e s t i f i e d ,  e x p l a i n i n g  the  
committee s u b s t i t u t e .

709 -  A f te r  b r i e f  d i s c u s s i o n ,  Chairman Rodey l a i d  HB 339 on the  t a b l e .

712 -  Chairman Rodey adjourned the meeting a t  5:50 P.M.
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SenateCommittee on judiciary
MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

APRIL 26, 1981

Butrov ich  Committee Room, S ta te  C a p i t o l  Juneau ,  A laska 

' . L e g i s l a t i o n  Before Committee:

P0GCh V 
State Capitol 

Juneau, Alaska 99811

SJR 68 -  Propos ing an amendment to the C o n s t i t u t i o n  .of the State  o f  
Alaska p ro v id in g  th a t  a l e g i s l a t o r  who i s  c on v i c t ed  of  a 
fe lony  f o r f e i t s  l e g i s l a t i v e  o f f i c e . , .

HB 678 -  "An Act r e l a t i n g  to membership in  e l e c t r i c  and t e l e p h c ' e  
c o o p e r a t i v e s . "

v I
HB 849 -  "An Act r e l a t i n g  to e l e c t r i c  and te lephone  c o o p e r a t i v e ; . "

HB 339 -  "An Act r e l a t i n g  to the j u d i c i a l  review o f  adm in i s t r a t i v e
r e g u l a t i o n s . "

The meeting o f  the Senate  J u d i c i a r y  Committee was c a l l e d  to order  b\ 
Chairman Rodey at 1:05 P.M. Committee members present  v/ere: Senator ;  
Rodey, Parr ,  and Anderson. Sena tors  Bennett and Ray were absent .

003 -  Cal 1 t o  order .

C IO  -  Chairman Rodey brought HB 678 before the committee.

025 -  Mr. Hutch ins  t e s t i f i e d  in support o f  the b i l l .

147 -  After  b r i e f  d i s c u s s i o n ,  Chairman Rodey l a i d  HB 678 on the tab le .

157 -  Chairman Rodey next brought HB 849 before  the committee .

160 -  Mr. Hutchins  aga in  t e s t i f i e d  in support of  t h i s  l e g i s l a t i o n  ar : 
o f f e r ed  the f o l l ow in g  amendments: On cage 2, L ine  5, add " o r  s p e c i e ' ' 1
between " r e g u l a r "  and "m ee t i n g " .  On P-ge 2, L ine  24, add "and for  e
v a l i d  co rpora te  purpose" between " t ime "  and Mr. Hu lch in s  a l s o
suggested  adding a nek subparagraph (3) under . 1 0 . 2 5 .1 /5 . ,  Parac-epr.
(c ) ,  to  p r o t e c t  the rney ,  c l i e n t  p r i v i l e g e .

166 -  Sena tor  Ray o f fe red  the f o l l ow in g  amendments: On Page 2, L ine  10
add " f o rma l "  between the words "No"  a r :  " a c t i o n " .  On Page 2, L ine  1.',



169 -  Senator  Parr o f f e r ed  the f o l l ow in g  amendment: On Page 2, L ine  25
d e l e t e  [except  the  names, addresses  and accounts  o f  the members],

771 -  After  d i s c u s s i o n  o f  the amendments, Chairman Rodey l a i d  HB 849 on
the t a b l e  and d i r e c t e d  s t a f f  t o  prepare a committee s u b s t i t u t e .

779 -  The next i tem on the c a l end a r  was HB 339.

780 -  R ep re s en ta t i v e  M e t c a l f e  t e s t i f i e s ,  g i v i n g  the i n t e n t  o f  h i s  b i l l .

SIDE TWO

989 -  Mr. Art P e t e r s o n ,  A s s i s t a n t  Attorney G en e r a l ,  t e s t i f i e d  a g a in s t  HB 
339, s t a t i n g  t h a t  t h i s  l e g i s l a t i o n  would on ly  g i v e  more power to the 
court  system i n s t e a d  o f  the L e g i s l a t u r e .  Mr. Peterson o f f e r ed  a 
committee s u b s t i t u t e  f o r  committee c o n s i d e r a t i o n .

244 -  Chairman d i r e c t e d  Sena tor  Anderson to  work as a subcommittee with 
Mr." Bruce to  d r a f t  a committee s u b s t i t u t e .  .• \r

340 -  Ph i l  H o l s f o r t h ,  t e s t i f i e d  in favor  o f  HB.!339.
I

410 -  Chairman Rodey put HB 339 in subcommittee . .

412 -  Next Chairman Rodey brought SJR 68 before  committee.

518 -  A f te r  b r i e f  d i s c u s s i o n ,  Chairman Rodey l a i d  SJR 68 on the t a b l e .

520 -  The committee d i r e c t e d  Chairman Rodey to  return SB 861 and SB 175
to the  S t a t e  A f f a i r s  Committee f o r  fur ther  work.

525 -  Chairman Rodey adjourned the meeting at  2:45 P.M.
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( A l a s k a  J i t a i e  ^ L e g i s l a t u r e

S e m i e

Committee on Judiciary

MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

APRIL 27, 1982

Butrov ich  Committee Room, S t a t e  C a p i t o l  Juneau ,  A laska

L e g i s l a t i o n  Before Committee:

HB 210 -  "An Act r e l a t i n g  r e l a t i n g  to  c h i l d  c u s t o d y . "

HB 184 -  An Act a u t h o r i z i n g  conven ing s p e c i a l  s e s s i o n s  o f  the
l e g i s l a t u r e  a t  any l o c a t i o n  in the s t a t e . "

HB 339 -  "An Act r e l a t i n g  to  the  j u d i c i a l  rev iew ov a dm in i s t r a t i v e  
r e g u l a t i o n s . "

The meeting o f  the Senate J u d i c i a r y  Committee was c a l l e d  to order by 
Chairman Rodey at  5:10 P.M. Committee members presen t  were : Senators  
Parr ,  Anderson, and Rodey. Senators  Bennett  and Ray were absen t .

003 -  C a l 1 to  order .

007 -  Chairman Rodey brought HB 210 before  the committee.

024 -  Ninna K inney , r epre sen t ing  Department o f  HESS, t e s t i f i e d  in
support o f  HB 210.

348 -  Mr. Bruce r e layed  concerns  expressed  by te lephone  c a l l s .

406 -  Sena tor  Parr suggested  the f o l l o w i n g  amendment: Page 3, L in e  12,
d e l e t e  [A f t e r  the f i r s t  conference  e i t h e r  par ty  may w ithdraw ,  o r ] ,  and
on Page 3, L in e  14, d e l e t e  [Upon withdrawal  by e i t h e r  party  o r ] .  There 
was no o b j e c t i o n .

510 -  Senator  Parr moved to  pass CSHB 210 from committee w i th  i n d iv i d u a l  
recommendations. There was no o b j e c t i o n .

528 -  Chairman Rodey brought HB 339 before  the committee .

535 -  Mr. Bruce ex p l a in s  the changes made by the committee s u b s t i t u t e .

561 -  Diane C o l v i n ,  Legal  S e r v i c e s ,  t e s t i f i e d  g i v i n g  exp lan a t io n  of  
committee s u b s t i t u t e .

Pouch V 
State Capitol 

Juneau, Alaska 99811



766 -  S ena tor  Roaey asks  Mr. bruce to  work w ith  Diane? C o l v i n  to prepare 
b e t t e r  language which would requ ire  r e g u l a t i o n s  to  d e r i v e  from s p e c i f i c  
s e c t i o n s  o f  s t a t u t e s  r a ther  than genera l  chapter  p r o v i s i o n s .

827 -  Chairman Rodey l a i d  HB 339 on the t a b l e .

831 -  Chairman Rofley brought HB 184 before  the committee.

SIDE TWO

967 -  Chairman Rodey requested Mr. Bruce to  ge t  in format ion  on s p e c i a l
s e s s i o n s  be ing convened in o ther  areas  o f  the s t a t e  i f  the ma jor i t y  so
w i s h e s .

985 -  The meeting was adjourned a t  6:10 P.N,'.



pr.
T h e  H o n o r a b l e  N e l s  A n d e r s o n  

l&Qaska S t a t e  S e n a t e  
~ P o u c h  " V " , S t a t e  C a p i t o l  B u i l d i n g  
p i i n e a u ,  A K  99 811

|Re: CSHB 339 (State A f f a i r s )  am . V.£

W - —  '
iDear Mr, A n d e r s o n :  ' f

§&s C h a i r m a n  of the S u b c o n m i t t e e  for this bill w e  r e q u e s t  your 
o n s i d e r a t i o n  of our p o s i t i o n  o n  this b i l l .  P l e a s e  c o n s i d e r  the 
o l l o w i n g  r e m a r k s  as t e s t i m o n y  r e l a t e d  to the b i l l .  W e  w o uld 

jalso' a p p r e c i a t e  b eing a part of any d i s c u s s i o n s  r e l a t e d  to the Ib i l l .
e s u p p o r t  the H o u s e  V e r s i o n  of 339. S i m i l a r l y ,  w e  s u p p o r t  any 

l e g i s l a t i o n  t h a t  r e q u i r e s  a m o r e  t h o r o u g h  j u s t i f i c a t i o n  or review 
*, p r i o r  to a d o p t i n g  the r e g u l a t i o n .  W e  feel this bill d o e s  that.
^ S p e c i f i c  c o m m e n t s  a r e  i n c l u d e d  b e l o w  r e l a t e d  to e a c h  S e c t i o n  of
;lthe bill.

r l n  S e c t i o n  1 w e  p r o p o s e  to d e l e t e  the w o r d s  "or i m plied" in line 
. ' e l e v e n  s i n c e  a law passed b y  the l e g i s l a t u r e  s h o u l d  not l e a v e  

i n t e r p r e t a t i o n  up  to the E x e c u t i v e  B r a n c h .  If c l a r i t y  is 
R e q u i r e d  o t h e r  than c a n  be e x p r e s s e d  in a w o r d i n g  of a s t a t u t e  
t h e n  w e  p r o p o s e  a " l e t t e r  of intent" a c c o m p a n y  t h e  law.

I n  S e c t i o n  2 w e  q u e s t i o n  t h e  need to e x c l u d e  the B o a r d s  of 
F i s h e r i e s  & G a m e  from s u b s e c t i o n  030. W e  feel it w ould b e  very 
e a s y  for the D e p a r t m e n t  cf F i s h  & G a m e  or tne B o a r d  to s i t e  a
demonstrcited need for the r e g u l a t i o n s  and s h o u l d  not be p r ovided

i s p e c i a l  t r e a t m e n t .  In  fact, e x i s t i n g  p o l i c i e s ,  I am sure, 
r e q u i . e  a m a n a g e m e n t  plan or s i m i l a r  d o c u m e n t  e x p l a i n i n g  the 
p u r p o s e  of the r e g u l a t i o n  w h i c h  in our o p i n i o n  w o u l d  r e f l e c t  the 
d e m o n s t r a t e d  need for the r e g u l a t i o n .

I n  S e c t i o n  t h r e e  we a r e  o p p o s e d  co i n c l u d i n g  s u b s e c t i o n  t h r e e  as 
?/ a b u r d e n  of proof s i n c e  all r e g u l a t i o n s  a d v e r s e l y  a f f e c t  the 
e c o n o m i c  v i a b i l i t y  of p r i v a t e  b u s i n e s s e s .



LP_ur o p i n i o n  this l e g i s l a t i o n  w o u l d  put the E x e c u t i v e  B r a n c h  o n  
l o t i c e  t h a t  p r o p o s e d  r e g u l a t i o n s  m u s t  be  b e t t e r  j u s t i f i e d  and t h e  
lepartnient of  Law w o u l d  expand its r o l e  in r e v i e w i n g  p r o p o s e d  
e g u l a t i o n s  b y  r e q u i r i n g  the a g e n c y  to d e m o n s t r a t e  a need for the 

julation. If s u c h  s h o u l d  be the case, l i t i g a t i o n  c o s t s  c ould 
>e a v o i d e d  as well us the time c o n s u m e d  in court.

S h o u l d  y o u  d e s i r e  f u r t h e r  d i s c u s s i o n  r e g a r d i n g  our c o n c e r n s  w e  
/quid be  h a p p y  to m e e t  w i t h  you a t  a n y  time.

Si n c e r e l y ,

F r a n k  S e y m o u r  
E x e c u t i v e  V i c e  P r e s i d e n t  
C a p e  Fox C o r p o r a t i o n

R o b e r t  Z i e g l e r  
T e r r y  G a r d i n e r  
Oral F r e e m a n  
R o b e r t  L o e s c h e r

*2.^'
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907-.J65-3800

LEGISLATIVE AFFAIRS AuENCY

M E M O R A N D U M April 27, 1982

SUBJECT:

TO:

FROM:

Validity of Admini s t r a t i v e  Rules 
(SCS CSHB 339)

Senator P a t rick  M. Rodey
Chairman, Senate J u d i cia ry Committee

Diane T. C o l v i r v ^ ^
L egisl a t i v e  Counsel

You have asked us to prepare a draft Senate Committee S u b s t i­
tute for CSHB 339, r e l a t i n g  to adm inistrative  regulations.
That draft is attached, and incorporates the changes you 
submitted to us. However, we have the following comments on 
d eletion of the words "or implied" from AS 44.62.030.

What this proposed change accomplish es is to apply different 
standards for testing the v a l i d i t y  of a regu l a t i o n  for 
regulations adopted by express terms of a statute and for 
regulations adopted by .‘.mplied terms of a statute. That is, 
under AS 44.62.030, as amended by the SCS, a r egula t i o n  
adopted by express terms of a statute would, in order to be 
valid, have to be consi stent w i t h  the statute and the burdens 
imposed woul d have to outweig h the benefits accrued, while a 
regula t i o n  adopted by implied terms would arguably rot have 
to meet these statutory standards. This is not, in our 
opinion, advisable, since it is difficult to argue that one 
type of regulat ion shoul d be treated d ifferently than another.

This may have been your intent in adopting these amendments. 
However, it appears that the intent of this amendment may  
have been to m odi fy the power of an admini strative agency to 
adopt a r e gulation by implication. This is not accomplished, 
we believe, by tne ame ndment suggested. The deletion of the 
words "or implied" does not affect an agency's a u t h ori ty in 
any substantive way, but simply, as indicated above, applies 
different standards to regulation s adopted by express terms 
or by implied terms.

If you wish  further inform a t i o n  on tnis matter, please concact 
u s .

D T C : j \i

Enclosure
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IN T H E  H O U S E  BY THE J U D I CIARY COMMI TTEE

SE N A T E  CS FOR CS FOR HOUSE  B I L L  NO. 339 (Judiciary)

IN THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA 

TW E L F T H  L E G I S L A T U R E  - S E C O N D  SESSION  

A BILL

For an Act entitled: "An Act relating to the validity cf administrative

r e g u l a t i o n s ."

BE' IT ENACTED BY T H E  L E G I S L A T U R E  OF THE S TATE OF ALASKA:

* Sect ion 1. AS 4 4 . 6 2 . 0 3 0  is amended to read:

Sec. 44.62.030. C O NSISTE NCY B E T W E E N  REGU LA T I O N  A N D  STATUTE. If, 

b y  express [ OR IMPLIF.DJ terms of a statute, a state agency has a u t h ority 

to adopt regulations to implement, interpret, make specific or otherwise 

carry out the provisions of the statute, no r e g u l a t i o n  adopted is valid 

or effective unless consistent with the statute and unless the burdens 

imposed on the public by the regula t i o n  are outweighed  by the benefits 

a ccruing to the public from the r e g u l a t i o n  [REASONABLY NECESSARY TO 

C A R R Y  O U T  THE PURPOSE OF THE STATUTE].

L\L\ 62.0

T— V J  i r v v o  o tAJ I

>Tl^Vv] O V '

y w c j t S ,

\ - 1-

- L  20A
SCS CSHB 339(Jud)
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C o n s u l t i n g  E n g i n e e r  a  L e g i s l a t i v e  C o u n s e l  
M i n i n g  —  G e o l o g y  —  L a n d s

P H O N E  9 0 7 - 5 8 6 - 1 3 8 3

126 FOURTH STREET, No. 1009 
DNEAU. ALASKA 99801

A p r i l  26, 1952

S e n a t o r  N e l s  A n d e r s o n  
T o u c h  "V"
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  Sen. A n d e r s o n

F o l l o w i n g  are m y  c o m m e n t s  o n  C S H 3  3 3 9 (SA) a m

1. Page 1, L i n e  11 - I a g r e e  w i t h  S e n a t o r  P a r r  t h a t  the
£■ r e m o v a l  of the w o r d s  "or i m p l i e d "  w o u l d  e l i m i n a t e  t h e

d i s c r e t i o n a r y  p o w e r s  n o w  a l l o w e d  a state a g e n c y  to "ircly" 
l e g i s l a t i v e  intent.

2. Sec. 2. of t h e  b i l l  s p e a k s  to s e v e r a l  s e c t i o n s  of t h e
F i s h  &  G a m e  C o de. AS 1 6 . 0 5 . 2 5 1  h a s  to do w i t h  the B o a r d
of F i s h e r i e s .  A S  1 6 . 0 5 . 2 5 5  c o v e r s  the B o a r d  of Game.
AS 1 6 . 0 5 . 2 6 0  p r o v i d e s  f o r  the c r e a t i o n  o f  A d v i s o r y  C o m­
m i t t e e s .  All t h r e e  of t h e s e  s e c t i o n s  r e q u i r e  th a t  r e g u­
l a t i o n s  s h a l l  be a d o p t e d  u n d e r  AS  44.52. AS 1 6 . 0 5 . 2 5 7  has 
to do w i t h  S u b s i s t e n c e  H u n t i n g  R e g u l a t i o n s  and only p o r­
ti o n s  of th i s  s e c t i o n  r e q u i r e  AS 4 4 . 6 2  p r o c e d u r e .  T h e  
p u r p o s e  of t h i s  s e c t i o n  is u n c l e a r  to me and I see n o  
r e a s o n  f o r  its a d o p t i o n .

3. The p u r p o s e  of Sec. 3. of the b i l l  is q u i t e  clear. It 
p r o v i d e s  t h a t  if the v a l i d i t y  of a r e g u l a t i o n  is q u e s­
t i o n e d  t h r o u g h  c o u r t  a c t i o n ,  the b u r d e n  of  p r o o f  as to 
v a l i d i t y  lies w i t h  the a g e n c y  a d o p t i n g  t h e  r e g u l a t i o n .  
T h i s  w o u l d  a p p e a r  to be p r o p e r  as the g u i d e l i n e s  s p e l l e d  
out in AS 4 4 . 6 2 . 0 1 0  are q u i t e  c l e a r .  If t n ese g u i d e l i n e s  
are n o t  f o l l o w e d ,  the b u r d e n  of p r o o f  s h o u l d  lie w i o h  
the r e g u l a t o r  - not the r e g u l a t e d .  The 11 ( a )'* o n  L i n e  24 
of t h i s  s e c t i o n  r e f e r s  to the p r e s e n t  A S  4 4 . 6 2 . 3 0 0  w h i c h  
r e a d s  as f o l l o w s :

S e c .  4 4 . 6 2 . 3 0 0 .  C o u r t  r e v i e w .  An i n t e r e s t e d  oersor. 
m a y  get a j u d i c i a l  d e c l a r a t i o n  or, the v a l i d i t y  of a 
r e g u l a t i o n  by b r i n g i n g  a n  a c t i o n  for d e c l a r a t o r y  r e ­
l i e f  in the s u p e r i o r  c o u r t .  In a d d i t i o n  to a n y  ot'r .= v  
g r o u n d  the c o u r t  m a y  d e c l a r e  t h e  r e g u l a t i o n  inval 
(1) f o r  a s u b s t a n t i a l  f a i l u r e  to c o m p l y  w i t h  AS 44.62. 

0 1 0  - 4 4 . 6 2 . 3 2 0 ,  or (2) in the c a s e  of an e m e r g e n c y  
r e g u l a t i o n  or o r d e r  of r e p e a l ,  u p o n  the g r o u n d  t h a t  the 
f a c t s  r e c i t e d  in the s t a t e m e n t  do net c o n s t i t u t e  an  
e m e r g e n c y  u n d e r  Sec. 2 5 C  of this c h a n t e r .


