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A n  i n a d e q u a t e  s t a n d a r d  r i s k s  d e s t r u c t i o n  o f  t h e  f a m i l y

"The C o u r t ' s  th e o r y  as s u m e s  t h a t  t e r m i n a t i o n  of the n a t u r a l  p a r e n t  r ig ht s 
i n v a r i a b l y  w i l l  b e n e f i t  the ch ild. Y e t  w e  h a v e  n o t e d  a b o v e  that the p a r e n t s  and 
the c h i l d  s h a r e  a n  i n t e r e s t  in a v o i d i n g  e r r o n e o u s  t e r n’nat i o n .  E v e n  a c c e n t i n g  the 
C o u r t * s  a ss u m p t i o n ,  we c a n n o t  ag r e e  w i t h  its c o n c l u s i o n  that a p r e p o n d e r a n c e  
s t a n d a r d  f ai rl y d i s t r i b u t e s  the r i s k  o f  e r r o r  b e t w e e n  p a r e n t  a nd  chil d. "

"For the n a t u r a l  pare nt s,  h o w ev er , the c o n s e q u e n c e s  o f  an e r r o n e o u s  t e r m i n a­
tion is the u n n e c e s s a r y  d e s t r u c t i o n  of th e i r  n a t u r a l  family. A  s t a n d a r d  that 
a l l o c a t e s  the r isk o f  e r r o r  n e a r l y  e q u a l l y  b e t w e e n  thos e two o u t c o m e s  d oes not 
r e f l e c t  p r o p e r l y  t h e i r  r e l a t i v e  s e v e r i t y . "

S e p a r a t i o n  of c h i l d r e n  is c o u n t e r  to p r o m o t i n g  t h e  c h i l d ' s  w e l f a r e

(One of) "Two st a t e  i n t e r e s t s . . .at stake in p a r e n t a l  r ig ht s t e r m i n a t i o n  
p r o c e e d i n g s  (is) —  a p a r e n s  p a t r i a e  i n t e r e s t  in p r e s e r v i n g  and p r o m o t i n g  the 
w e l f a r e  o f  the c h i l d . . . "

...while there is s ti l l  r e a s o n  to b e l i e v e  t hat po si t i v e ,  n u r t u r i n g  pa r e n t -  
c h i l d  r e l a t i o n s h i p s  exist, the p a r e n s  p a t r i a e  favors p r e s e r v a t i o n ,  n ot  s e v e r­
ance, o f  n a t u r a l  f a m il ia l b o nd s."  "( T) he  State r e g i s t e r s  no g a i n  to wards its 
d e c l a r e d  goals w h e n  it s e p a r a t e s  c h i l d r e n  from the c u s t o d y  of fit p a r e n t s .”

C o n s t i t u t i o n a l l y  m a n d a t i n g  " b e y o n d  a r e a s o n a b l e  d o u b t "  & “c l e a r  & c o n v i n c i n g " 
s t a n d a r d s  '

"The n e x t  qu es ti on , than, is w h e t h e r  a " b ey on d a r e a s o n a b l e  d o u b t "  o r  a 
"clear a nd  c o n v i n c i n g "  s t a n d a r d  is c o n s t i t u t i o n a l l y  m an d a t e d . "

" Co ng r e s s  requi;:es " e v i d e n c e  b e y o n d  a r e a s o n a b l e  d ou b t "  for t e r m i n a t i o n  of 
Indian p a r e n t a l  righ:s, r e a s o n i n g  t ha t  "the r e m o v a l  of a c h i l d  fr o m  the pa r e n t s  
is a p e n a l t y  as great, if no t g r e at er , than a c r i m i n a l  p e n a l t y . "

C o n s t i t u t i o n a l  v i o l a t i o n s  b y  s t a t e s  r e q u i r e s  f e d e r a l  i n t e r v e n t i o n

"The d i s s e n t ' s  c l a i m  t ha t t o da y' s d e c i s i o n  "will i n e v i t a b l y  lead to the 
f e d e r a l i z a t i o n  of f amily l aw"...is, of course, v a s t l y  o v e r s t a t e d .  As the d i s s e n t  
p r o p e r l y  notes, the c o u r t ' s  d u t y  is to " r e f r a i n  from i n t e r f e r i n g  w i t h  state 
a n s w e r s  to d o m e s t i c  r e l a t i o n s  q u e s t i o n s "  has n ev e r  r e q u i r e d  "th at  the C o u r t  s ho u l d  
blin k at c l e a r  c o n s t i t u t i o n a l  v i o l a t i o n s  in st at e s t a t u t e s .”

The Court Speaks for Parents
The Sacramento Bee

There are no clean formulas for determin­
ing when and under what circumstances the 
state should deprive parents of custody over 
their children. Such determinations are 
always difficult In the emotionally charged 
atmosphere Involving the relations between 
parents and children and in face of the ter­
ribly painful consequences, physical and 
psychological, of abuse and neglect.

What makes them particularly difficult, 
however, Is that many children appear to 
fare better — and with less guilt and fewer 
conflicts — even under negligent and 
■abusive natural parents than they do in 
loster homes or In public facilities. In light of 
the fact that the nation's foster care system 
4s itself so confused and so prone to neglect 
end mistreat the children in Its care, that's 
not surprising. Yet it’s a fact often forgotten 
in the well-lntei oned effort to save children 
from the battery oc abusive parents.
• Given all that, the Supreme Court’s recent 
decision requiring high standards of proof to 
deprive parents of permanent custody of 
their children was both fair and reasonable. 
A state, said the court, must prove unfitness

by "c lear and convincing t •'idence" when It 
moves to permanently dep -..rents of 
custody, and not merely' by a 
"preponderance of the evidence." The 
court's new standard, already in use in many 
states, including California, honors the 
presumption that, absent compelling 
reasons, the state has no right to abrogate 
the parent-chlld relationship.

It Is hardly a perfect decision, particularly 
since it will leave many more children in the 
no man’s land between a temporary removal 
from the natural parents (fo r which less str­
ingent standards prevail) and a permanent 
break chat makes them eligible for adoption. 
Yet there Is probably no other course that 
makes more sense, cither in law or as 
reasonable policy regarding the relations of 
parents and children. As the court said, “ The 
fundamental liberty of natural parents in the 
care, custody and management of their child 
does not evaporate simply because they 
have not been model parents or have lost 
temporary custody of their children to Ihe 
state."
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Introduction

Recently, joint custody of children has been tried by some divorcing parents 
as an alternative to the traditional sole custody. Theorists have conflicting 
opinions in terms of sharing custody. Some theorists believe that sole custody is 
the only healthy approach to child rearing following a divorce, whereas other theo­
rists believe that joint custody is preferred. This research was an attempt to 
compare the emotional adjustment of boys in these two groups. Two uther groups 
were used as controls to determine how these boys of divorce differed from boys 
living in families where marriages remained intact. These groups were happily 
married and unhappily married. The questions explored were: Is joint'.custody fos­
tering a healthier post-divorce adjustment for children tr.an sole custody? Is 
joint custody fostering a healthier adjustment for children than marriages where 
parents report an unhappy marital situation?

The hypotheses were:
1. Boys of happy marriages will have significantly better emotional adjust­

ments than boys of joint custody.
2. Boys of happy marriages will have significantly better emotional adjust­

ments than boys of sole custody.
3. Boys of unhappy marriages will have significantly better emotional adjust­

ments than boys of joint custody.
4. Boys of joint custody will have significantly better emotional adjustments 

c ■> • - than: boysoof .sole custody.

Review of the literature

The literature revealed that after parents divorce, their children generally 
go through a period of stress and adaptation which may continue long after the di­
vorce. This stress may result in a trauma that often, interrupts a child's emotional 
growth through developmental stages. Studies also support the importance of the in­
volvement of tbe fathers with their children in order to facilitate healthy adjust­
ment. Both joint custodial and sole custodial care have been reported with support 
from a theoretical and case study viewpoint, but no experimental research has been 
accomplished to compare the two types of living arrangements on the emotional ef­
fects for children.

Research design

A quasi-experimental study compared four groups of 20 boys between the ages 
of o and 13. Three of these groups were matched on demographic variables. Three



different measurement tools were used to assess the boys: the Louisville Behavior
Checklist (parents' rating), the Inferred Self-Concept Scale (teachers' rating), 
and the California Test of Personality (child's rating). The results of the rating 
scales were computed a^i each group was compared by a one-way analysis of variance.

Findings

Results supported the hypothesis that boys of happily married parents were sig­
nificantly better adjusted on the California Test of Personality and the Louisville 
Behavior Checklist, respectively, ihan were boys of sole custody (£<..01) (p < .01), 
and boys of unhappily married parents (£ <.01) (£ <.01). However, no significant dif­
ference was reported for the Inferred Self-Concept Scale. Boys of happily married 
parents also demonstrated significantly better adjustment on the Social Adjustment 
part of the California Test of Personality (p <.01), and on 4 of 12 subtests within 
the same test when compared to boys of joint custody. No significant differences 
were reported on the other two instruments. It was demonstrated that boys of joint 
custouy were significantly better emotionally adjusted than boys of sole custody and 
the unhappily married group on both the Louisville Behavior Checklist (p_ .01).
There were no significant differences on any total test or subtest between boys of 
sole custody and boys of unhappily married parents.

Conclusions

Hypothesis 1 was partially accepted while Hypotheses 2, 3, and 4, were fully 
confirmed. The results of this study indicate that boys of joint custody are better 
adjusted than boys of «nle custody and boys of pi rents who are unnappily married.
The research also demonstrated that sole custody divorce has no more adverse emo­
tional effects on a child than living in a home where the parents are unliappily mar­
ried. Conversely, the results support the possibility that a situation could im­
prove with a change from an unhappy marital situation to a joint custodial divorce 
situation.

Recommendati ons

While the findings confirm the advantages of joint custody, thereby supporting 
the theorists who believe that joint custody is a preferred approach to child rear­
ing following a divorce, more research is needed on similar subjects in other geog­
raphic areas to see if these results can be gen ralized to other parts of the country. 
A randomized sample would be beneficial. Longitudinal studies following the course 
of various custodial arrangements would also be helpful. What would happen to these 
boys as adults? In this study, the majority of the inventories were filled out by 
mothers. What would happen if fath filled out the rating scales and marital in­
ventories? Might this change the results? Would the marital groups still have sim­
ilar characteristics? Only through replication and more research will these ques­
tions be answered.



'Presumption’ & ’Preference *2 the  r e a s o n s  why .

P r o t e c t i n g , -& sh i f t i ng  t he  l i t i g a t i on  bu rden  away  f r om t h e  c o o p e r a t i v e  pa r en t
It o  t h e  c h i l d r e n s ’ a d v a n t a g e .

BEWARE

B e w a r e  of an a t t e m p t  to c o n v e r t  an a l t r u i s t i c  s t i m u l u s  to s e e k  j oint 
c u s t o d y  i n t o  p r e p a r a t i o n s  for an a c r i m o n i o u s  and l i t i g i o u s l y - e x p e n s i v e  
(lucrative) b a t t l e  f o r  sole c u s t o d y  through r e o r d e r i n g  the p r i o r i t y  of 
j o i n t  p h y s i c a l  c u s t o d y  into m e r e l y  an option.

REMEMBER:
M e r e l y  an 'option' for joint c u s t o d y  triggers a d i f f e r e n t  s e t  of reaction 

i n t u i t i o n s  and i n t e n t i o n s . *

R a n k i n g  joint c u s t o d y  as c o - e q u a l  w i t h  sole c u stody c o n v e r t s  an admirable 
goal into anguish, a p p r e h e n s i o n  a n d  a d e f e n s i v e  r e sort to self­
pro t e c t i o n .  £

P e r m i t t i n g  joint l e g a l  c u s t o d y  to b e  s u b s t i t u t e d  in place o f  joint 
p h y s i c a l  c u s t o d y  d e p r i v e s  a c h i l d  of e q u i t a b l e  p h y s i c a l  c o n t a c t  w i t h  
b o t h  p a r e n t s  and b u r d e n s  the v a n q u i s h e d  p a r e n t  w i t h  legal obligations  
b u t  no e q u i t a b l e  p h y s i c a l  access to a m e l i o r a t e  those legal problems.

The  r e a s o n s  f o r  ' p r e s ump t i on *  & ' p r e f e r e n c e '  f o r  Joint c u s t o d y :  
p i t f a l l s  o f  t h e  s p e c t r e  o f  l i t i ga t i on .
ffr T h e  t heory b e h i n d  m a k i n g  j oint p h y sical c u s t o d y  a p r e s u m p t i o n  (when both 

p a r e n t s  agree) and a p r e f e r e n c e  (when one p a r e n t  requests i t ) :

H e r e t o f o r e , a k n o w l e d g e  by p a r e n t s  h e a d i n g  into trial that a court can, or 
has, or will, d e c r e e  sole c u s t o d y  requires that b o t h  p a r e n t s  p r e p a r e  to 
fight e a c h  other; it r e q u i r e s  they think negatively, it requires that 
they both d e f e n d  a n d  a t t a c k . . . a  g l a d i a t o r  fight by f o r m e r l y  loving spous ’ 
for the s a d i s t i c  a m u s e m e n t  a n d  f i n a n c i a l  income of every c o u r t r o o m  
p a r t i c i p a n t  w h o s e  e m p l o y m e n t  and i n c o m e  rely cn family c o u r t  battles. 

(Adversary l i t i g a t i o n  in f a m i l y / d o m e s t i c  cases u s ually e l i c i t s  shame, 
anger, d a m a g e d  p r i d e  and p e r m a n e n t  m e m o  ry-scars. A l t h o u g h  adversary 
l i t i g a t i o n  m a y  h a v e  some m e r i t  in o t h e r  civil and c r i minal cases as a 
m e c h a n i s m  for e l i c i t i n g  ' t r u t h ' , f amily law cases have less b e a r i n g  
on 'truth' than w i t h  e x p e c t a t i o n s ,  hopes, moral judgments, and person 
se c u r i t y  in f a m i l y  relations.

N o w , if joint p h y s i c a l  c u s t o d y  is k n o w n  to be a firm r e q u i r e m e n t  of the 
c o u r t  as a first p r e f e r e n c e  and a first p r esumption, then an accepting, 
forgiving, and coc ->erative p a r e n t  p r o p o s i n g  joint c u s t o d y  need not be 
required to a s s a s s i n a t e  the o t h e r  parent.



:ion a r e /“ar b e t t e r  s o c i a l v p o l i c y  
g o a l s  f o r  a stat£. c o  p r o t e c t  a n d  e n c o u r a g e  \ ^ y  f a v o r i n g  s u c h  a p a r e n t )  
t h a n  i n s p i r i n g  t h e  a l t e r n a t i v e  o f  s p o u s a l  c h a r a c t e r  a s s a s s i n a t i o n .

IN PRACTICE
T h e  m o d e r n  j o i n t  p h y s i c a l  c u s t o d y  s t a t u t e  i m p l a n t s  a p r e s u m p t i o n  (for a g r e e­
in g  p a r e n t s )  a n d  a p r e f e r e n c e  (when one p a r e n t  a p p l i e s )  a n d  p r o t e c t s  the 

c o n c e p t :

- B y  p e r m i t t i n g  e i t h e r  p a r e n t  to a p p l y ,
- By  a l l o w i n g  p r e v i o u s  d e c r e e s  to b e  m o d i f i e d ,
- B y  r e q u i r i n g  j u d g e s  t o  i t e m i z e  t h e i r  r e a s o n s  f o r  d e c l i n i n g  j o i n t  p h y s i c a l

c u s t o d y  i f  e i t h e r  p a r e n t  a p p l i e s ,
- B y  t r a n s f e r r i n g  c u s t o d y  t o  the m o s t  c o o p e r a t i v e  a n d  a c c e p t i n g  p a r e n t  (as

d e m o n s t r a t e d  b y  t h a t  p a r e n t ' s  c u s t o d y  p l a n ,  a n d  o t h e r  s u b m i s s i o n s ) ,
- A n d  b y  r e q u i r i n g  t h e  b u r d e n  of p r o o f  b e  o n  t h e  p a r e n t  p u r s u i n g  s o l e

p a r e n t  c u s t o d y .

BURDEN OF PROOF
If y o u  are c o n f r o n t e d  b y  l e g i s l a t i v e  a t t e m p t s  t o  d o w n g r a d e  j o i n t  c u s t o d y ,  

t h e n  do this:

I n s i s t  o n  t h e  r e q u i r e m e n t  of ' b u r d e n  o f  p r o o f '  u p o n  t h e  p a r e n t  w h o  
s e e k s  s o l e  p a r e n t  c u s t o d y  and w h o  d e c l i n e s  j o i n t  c u s t o d y  c o o p e r a t i o n  
w i t h  the o t h e r  p a r e n t .

WHY DID GUARANTEED PRIORITIZING O CC UR ?
- P a r e n t s  a g r e e i n g  in a d v a n c e  to j o i n t  c u s t o r y  w e r e  f l a b b e r g a s t e d  a n d

c h a g r i n e d  w h e n ,  i n  co u r t ,  th e y  e n c o u n t e r e d  a j u d g e  w h o  w o u l d  n o t  d e c r e e  
j o i n t  c u s t o d y  n e v e r t h e l e s s , a n d  a n n c i n t e i  o n e  p a r e n t  w i t h  t h e  s t a t u s  
of c u s t o d i a n  a n d  r e l e g a t e d  the o t h e r  to s u b s e r v i e n t  v i s i t a t i o n .  
T h e r e f o r e ,  the p r o t e c t i o n  o f  ' p r e s u m p t i o n '  b e c a m e  n e c e s s a r y .

- P r e f e r e n c e  b e c a m e  n e c e s s a r y ,  as a  r a n k i n g  f o r  j o i n t  c u s t o d y ,  w h e n  c o u r t s
p l a c e d  m o r e  v a l u e  o n  v e s t i n g  c o n t r o l  w i t h  o l e  p a r e n t  t h a n  i n  e n c o u r a g i n c  
a c h i l d ' s  e q u i t a b l e  a c c e s s  to b o t h  p a r e n t s .  T y p i c a l  c o m m e n t  i n  s u c h  
dec r e e s :  'One p a r e n t  a c t e d  m o r e  like t h e y  w a n t e d  t h e  c h i l d  t h a n  t h e
o t h e r  p a r e n t . '

B l e s s e d  a re  t h e  p e a c e m a k e r s :
C u s t o m a r i l y ,  an i n d i v i d u a l  so i d e o l o g i c a l l y  i n c l i n e d  as to 
p r o p o s e  a n d  d e s i r e  p a r t i c i p a t i o n  i n  j o i n t  c u s t o d y  is less 
l i k e l y  t o  a g g r e s s i v e l y  g e n e r a t e  a n d  c o n d u c t  t h e  a t t a c k  n e c e s s a r y  
to d e s t r o y  the o p p o s i t e  p a r e n t ,  as s o l e  c u s t o d y  r e q u i r e s .

A  p a r e n t  p r o p o s i n g  j o i n t  c u s t o d y  a n d  p r o p c s i n g  a c c e p t a n c e  o f  the 
a l t e r n a t e  p a r e n t  f o r  p a r t t i m e  p a r e n t i n g ,  c a n n o t  l o g i c a l l y  a n d  
v i g o r o u s l y  c o n t e n d  t h a t  a l t e r n a t e  p a r e n t  is u n f i t  f o r  f u l l t i m e  
p a r e n t i n g .

*Yet, a l e g a l  s y s t e m  t h a t  ha*; m e r e l y  o p t i o n s  r a t h e r  t h a n  g o a l s  a n d  
t h a t  p r o n o u n c e s  d e c r e e s  p r e d i c a t e d  o n  a g g r e s s i v e  a d v e r s a r y  
l i t i g a t i o n  p e r p e t u a t e s  d e s t r u c t i v e  b a t t l e s  u n l e s s  t h a t  s y s t e m  
is i n s t r u c t e d  w i t h  ' p r e s u m p t i o n s '  ' p r e f e r e n c e s ' ,  a n d  the 

b u r d e n  o f  p r o o f  u p o n  the m o s t  d e s t r u c t i v e  p a r t y .

A c c e p t a n c e j f o r g i v e n e s s  a n d

1 "W: 

c o o p e r a t



9

Evaluat
R e p e a t  c o u r t  a p p e a r a n c e s  a s  an I n d i c a t o r  o f  c u s t o d y  s t a b i l i t y

O n e  m e a s u r e  o f  r e l a t i v e  s u c c e s s  is t h e  f r e q u e n c y  F r o m : '  
o f  r e t u r n  t o  c o u r t  for r e l i t i g a t i o n  o f  j o i n t  J a m e s  A.  C o o k
c u s t o d y  as c o m p a r e d  w i t h  s o l e  p a r e n t  c u s t o d y .  1 0 6 0 6  W i l k i n s  A v e .

L o s  A n g e l e s ,  Cal i f .
9 0 0 2 4

N o v e m b e r  14, 1980

Two y e a r s  o f  c u s t o d y  d e c r e e s  e v a l u a t e d  in Ca l i f o r n i a  a n a l y s i s '
O n  N o v e m b e r  7, 1980, C o m m i s s i o n e r  J o h n  R. A l e x a n d e r  of t h e  W e s t  D i s t r i c t  

(Santa M o n i c a )  o f  t h e  L o s  A n g e l e s  C o u n t y  S u p e r i o r  C o u r t  s u m m a r i z e d  t h e  r a t e s  
o f  c o n t r o v e r s y  i n  j o i n t  a n d  s o l e  p a r e n t  c u s t o d y  c a s e s  f r o m  the F a l l  o f  1 9 7 8  
t h r o u g h  S e p t e m b e r  30, 1980. In  t h e  n e x t  few m o n t h s  C o m m i s s i o n e r  A l e x a n d e r  

j w i l l  h a v e  c o m p l e t e d  a m o r e  e x t e n s i v e  c o m m e n t a r y  o n  h i s  s t a t i s t i c a l  r e v i e w .
M e a n w h i l e ,  t h i s  a d v a n c e  ’l o o k 1 a t  h i s  p r e l i m i n a r y  f i n d i n g s  w i l l  b e  of  s p e c i a l  
i n t e r e s t  t o  t h e  c r i t i c s  a n d  s u p p o r t e r s  o f  i o i n t  c u s t o d y .

S t a t i s t i c s  w e r e  g l e a n e d  f r o m  c a s e  f i l e s  a n d  i n d e x  c a r d s  c o m p i l e d  b y  
C o m m i s s i o n e r  A l e x a n d e r  a n d  f e l l o w  j u r i s t s  i n  t h e  S a n t a  M o n i c a  f a m i l y  l a w  
cou r t .

. ,* *’ J

Joint  c u s t o d y  aw a r d ?  c o m p a r e d  wi th s o l e  c u s t o d y  d e c r e e s '
F r o m  F a l l  19 7 8  t o  S e p t e m b e r  30, 1980, 414 c u s t o d y  c a s e s  o c c u r r e d  in 

this c o u r t ,  o f  w h i c h  67% (277 cases) w e r e  s o l e  c u s t o d y  a w a r d s  and 33%
(137 cases) w e r e  j o i n t  c u s t o d y  a w a r d s .

I
 Joint  c u s t o d y  r e l l t l g a t l o n  o n e - h a l f  as f r e q u en t  as  s o l e  c u s t o d y

O f  t h o s e  c a s e s ,  o n l y  16% o f  t h e  j o i n t  c u s t o d y  a w a r d s  r e s u l t e d  in r e p e a t  
c o u r t r o o m  a p p e a r a n c e s  (22 o f  the 137 c a s j s . )  H o w e v e r ,  31% o f  t h e  so l e  c u s t o d y  
a w a r d s  r e s u l t e d  in c o u r t r o o m  r e a p p e a r a n c e s  (86 o f  t h e  277 c a s es.)

Resu l t s  when one  p a r e n t  dooan* t  a g r e e  to j o i n t  c u s t o d y
T h e  g r a t i f y i n g l y  h i g h  r a t e  o f  ' s t a b i l i t y 1 w i t h i n  c a s e s  w h e r e  j o i n t  custc 

w a s  d e c r e e d  r e g a r d l e s s  o f  o p p o s i t i o n  t o  j o i n t  c u s t o d y  b y  o n e  of the p a r e n t s  is 
i l l u m i n a t i n g

17 d e c r e e s  o f  j o i n t  c u s t o d y  w e r e  a w a r d e d  a l t h o u g h  p a r e n t s  o b j e c t e d  (in
; 14 o f  w h i c h  t h e r e  w a s  o p p o s i t i o n  to j o i n t  c u s t o d y  b y  o n e  p a r e n t  and in 3 of

w h i c h  t h e r e  w e r e  'defaults' b y  o n e  p a r e n t . )

71% of t h o s e  c a s e s  (12) r e s u l t e d  in n o  l a t e r  f l a r e u p s  or c o u r t r o o m  
c o n t r o v e r s y  d e s p i t e  t h e  i n i t i a l  o b j e c t i o n  b y  o n e  p a r e n t  t o  j o i n t  c u s t o d y .
5 (of the 17) r e s u l t e d  in l a t e r  c o n t r o v e r s y ,  2 o f  w h i c h  w e r e  s e t t l e d  by 
a g r e e m e n t ,  2 w e r e  s e t t l e d  a f t e r  c o n t e s t e d  h e a r i n g ,  a n d  1 i s  s t i l l  p e n d i n g ,  
a n o t i c e  o f  a p p e a l  h a v i n g  be f i l e d  A u g u s t  26, 1980.

tag the ’su ccess ’ of joint cus tody  decrees



are  i t .ore s t a b l e  t h an  a r b i t r a r y  e o l e  p a r en t  c u s t o d y  d e c r e e s
O b v i o u s l y ,  a p r e f e r e n c e  is f o r  b o t h  p a r e n t s  t o  a g r e e  t o  j o i n t  c u s t o d y ,

B u t , e v e n  w h e n  b o t h  p a r e n t s  d o n ' t  a g r e e  to  j o i n t  c u s t o d y  t h e r e  a r e  
f e w e r  f l a r e u p s  i n  u n c o n s e n t e d  j o i n t  c u s t o d y  t h a n  in e x c l u s i v e  s o l e  c u s t o d y  
d e c r e e s .  (29% a r e  c o m p a r e d  w i t h  31%).

I n  short, a d e c r e e  o f  j o i n t  c u s t o d y  e v e n  w h e n  o n e  p a r e n t  d i s a g r e e s  a p p e a r  
to b e  m o r e  s t a b i l i z i n g  t h a n  the a r b i t r a r y  a n d  d e c i s i v e  d e c r e e  o f  s o l e  p a r e n t  
e x c l u s i v e  c u s t o d y .

S t a t i s t i c s  as o f f e r e d  b y  C o m m i s s i o n e r  A l e x a n d e r :
R A T E S  OF  C O N T R O V E R S Y  I N  J O I N T  A N D  E X C L U S I V E  C U S T O D Y  C A S E S .

R e s u l t s  of s t u d y  condircted b y  J o h n  R. A l e x a n d e r ,  C o m m i s s i o n e r ,  L o s  A n g e l e  
C o u n t y  S u p e r i o r  C o u r t ,  W e s t  (Santa M o n i c a )  D i s t r i c t ,  F a l l  ' 7 8 - S e p t  3 0 , ' 8 0

T a b l e  1 : S u m m a r y  of R e s u l t s
1. T o t a l  n r  o f  c a s e s  s t u d i e d 414
2. E x c l u s i v e  c u s t o d y  a w a r d s ,  T o t a l  nr: 277
3. C o n t r o v e r s i e s  o v e r  c u s t o d y  o r  v i s i t a t i o n  a r i s i n g

f r o m  t h e  277 e x c l u s i v e  c u s t o d y  a w a r d s : 86 .
4. C o e f f i c i e n t  o f  c o n t r o v e r s y  (86/277) 0 . 3 1 0 5
5. J o i n t  c u s t o d y  a w a r d s ,  T o t a l  Nr: 137
6. C o n t r o v e r s i e s  a r i s i n g  f r o m  1 3 7  j o i n t

c u s t o d y  a w a r d s : 22
7. C o e f f i c i e n t  o f  c o n t r o v e r s y  (22/137) 0 . 1 6 0 6

T a b l e  2 : Uncor.santed j o i n t  c u s t o d y a w a r d s  f o l l o w

1. J o i n t  c u s t o d y  a w a r d s  m a d e  af t e r ,
a) D e f a u l t  by o n e  p a r e n t 3
b) O p p o s i t i o n  b y  o r  ■* ^ a r e n t 14
c) Total: 17

2. C a s e s  w i t h  no l a t e r  f l a r e u p s  of
c o n t r o v e r s y 12

3. R a t i o  o f  s t a b i l i t y  (12/17) 0 . 7 0 5 9

4. F l a r e u p s  o f  l a t e r  c o n t r o v e r s y
a) S e t t l e d  by a g r e e m e n t 2
b) S e t t l e d  o n l y  a f t e r  c o n t e s t e d  h e a r i n g 2
c) S t i l l  p e n d i n g  ( n o tice of a p p e a l  filed,

Aug. 26, 1980) 1
d) T o t a l 5

5. C o e f f i c i e n t  of  c o n t r o v e r s y  (5/17) 0 . 2 9 4 1

(Compare w i t h  T a b l e  1, line 4: C o e f f i c i e n t  i n  a l l  e x c l u s i v e  
c u s t o d y  ca s e s :  0.3105)

C o n s i d e r i n g  n u m b e r  o f  c a s e s  s t u d i e d ,  r e s u l t s  a r e  b e l i e v e d  a c c u r a t e  
w i t h i n  1% p l u s  o r  m i n u s .



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FI SCAT- NOTE

I. CSHB 210REQUEST
Bill/uesolution N o . _____________________________
Title A n  A c t  R e l a t i n g  t o  C h i l d  C u s t o d y
Requested by H o u s e  J u d i c i a r y  C o m m i t t e e Date 3 / 3 / 0 2

II. FISCAL DETAIL 
Agency Affected_
Program Category Affected_

A l a s k a  C o u r t  S y s t e m  

T r i a l  C o u r t s

BRU, Program, Or Subprogram(s) Affected_________________________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL

FY 82 FY 83 CD FY 85 FY 86 FY 87

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDEPAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

IV. DATE ->/3/82______________ PREPARED BY R i c h a r d  p * B a r r i e r

AGENCY A l a s k a  C o u r t  S y s t e m
Original: Legislative Finance PHONE________ 2 £ A = H 1 4 5 ________
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

H S C A L  NOTE

I. REQUEST “ -—  -- • .-----------------------------------------------------
Bill/Resolution No. CSHB 210 ( H E S S ) ______________________________________
Title "An act relating t o  chilT~custody.  ___________________________________
Requested by Retrr. Barnes. House Judiciary  D a t e Jferch 9, 1982

II. FISCAL DETAIL
Agency Affected D spcUL'tinsnfc of L a w   _ _ _ _ _ _ _ _ _ _ _
Program Category Affected General"Government  _________________________
BRU, Program, Or Subprogram(s) Affected Le^al Services________________ ;____
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITUP.ES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY' 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND &  STRUCTURES
700 GRANTS,CLAIMS,ETC.

. ..
TOTAL 0  0 0  0  0 0

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

0 ~ j r ~ 0 .........0 ' w

POSITIONS

FULL TIME -  IT 0 r ~ 0.... T T —  0“

PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

This bill involves child custody upon the separation of parents or the 

dissolution of a m arriage w h i c h  is a natter between private parties and 

it wi l l  therefore n ot have a fiscal impact on any of the department' s 

act i v i t i e s .

IV. DATE Na r c h  9, 1982____________PREPARED BY Richard I. Penues,M3irector, Ad-nin. Svcs.
AGENCY Department of Law________________________

Original: Legislative Finance PHONE 4ft--- ^,572_______________
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)
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CS FOR HOUSE BILL NO. 210 (HESS)

"An Act r e l a t i n g  to c h i l d  c u s t o d y . "

r.S f o r  House B i l l  No. 210 (HESS) prov ides  a s t a tu t o ry  b a s i s  f o r  shared 
custody  in judgements f o r  cus tody .  The Department f e e l s  the Committee 
S u b s t i t u t e  improves on the o r i g i n a l  B i l l .  However, we would s t i l l  
que s t i on  the language in S e c t i o n  09.55.205(c) due to the d e l e t i o n  of  the 
phrase ,  " a l l  r e l e v a n t  f a c t o r s  i n c l u d e . "  T h i s  d e l e t i o n  seems o imply 
th a t  the c o u r t ' s  c o n s id e r a t i o n s  are l im i t e d  to those  f a c t o r s  d e l i n e a t e d  
in the s e c t i o n .  I t  i s  f e l t  th a t  in the best  i n t e r e s t s  o f  the c h i l d  " a l l  
r e l e v an t  f a c t o r s "  should  be con s id ered .

In a d d i t i o n ,  the Department would recommend that  the d e f i n i t i o n  of  
shared custody  not n e c e s s a r i l y  in c lude  phy s i c a l  cu s tody .  T h i s  stems 
from the concept  t h a t ,  whenever p o s s i b l e ,  shared phy s i c a l  cu s tody ,  as 
we l l  as l e g a l  cu s tody ,  i s  b e n e f i c i a l  but recogn izes  th a t  shared phy s i c a l  
cus tody  i s  not a lways p o s s i b l e .

RECOMMENDED BY:
Pugh, D o c t o r  

ion of  Fami ly  and 
Youth S e r v i c e s

DATE:
■ M -

¥  ^

APPROVED BY:
He len  D. Ee irne  
Commissioner

DATE:
— > 
O



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I . REQUEST
Bill/Resolution No. CS for  House B i l l  No. 210 (HESS)__________
Title "An Act r e l a t i n g  to c h i l d  c u s t o d y . "  ~ _________________
Requested by_____________________________________________________ Cate_

II. FISCAL DETAIL 
Agency Affected_ Department o f  Hea lth  and S o c i a l  S e r v i c e s
Program Category Affected._________
BRU, Program, Or Subprogram(s) A f f e c t e d _ ________________________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 G R A N T S ,C L A I M L ,E T C .

TOTAL

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

- 0 - - 0 - - 0 - •0 - - 0 -

FUNDING (Thousands of Dollars)

GENERAL FUND -0- - 0 - ' "
. . .

-0- -u- -U-

FEDERAL FUNDS -0- -0- -0- -0- -0- -0-
OTHER (Specify Source) -n. -n- -n- -n- -Q- -Q-

-0- -0- -0- -0- -0-

......-.Q-.. . -0- -0- -0- , -Or ...

POSITIONS

FULL TIME -0- -0- -0- -0- -0- - D-
PART TIME ~n- -0- -0- -0- -0- - D-
TEMPORARY _f|- -0- -n- T —

-U- -  1 -

U - (J- -u- - J-

III. ANALYSIS (See Fiscal Note .reparation Instruction, Section III)

CS for House B i l l  No. 210 (HESS) has no f i s c a l  impact on the Department 
of  Health and S o c ia l  S e r v c e s .

IV. DATE J  J  ft" ̂ _________PREPARED BY ^  ^ — - .Inhn R. Pugh. D irector
/  ' AGENCY Diviy^on of Family a nd Youth Services.

Original: Legislative Finance PHONE a 65-<^170_________________  < / C C _
cc: Budget and Management n

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



3Erial Courts
6<stt d 31$rt'

THIRD JU D ICIAL DISTRICT 
303 K STRETT 

AN CH O RA G E , AL ASK A  99501

RALPH E. M OODY 
Presiding Judge

A p r i l  9, 1981

Mr. W i l l i a m  G r a n t  C a l l o w ,  II 
G e n e r a l  C o u n s e l  to A d m i n i s t r a t i v e  D i r e c t o r  
A l a s k a  C o u r t  S y s t e m  
303 K S t r e e t
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

Re: P r e s u m p t i v e  J o i n t  C u s t o d y

D e a r  Mr. C a l l o w :

I w i s h  to c o n v e y  to y o u  m y  c o n c u r r e n c e  in t h e  o p i n i o n s  

e x p r e s s e d  b y  the H o n o r a b l e  J. J u s t i n  R i p l e y  on  A p r i l  7, 1981, •

cc: H. S n o w d e n ,  II
J u d g e  J. J u s t i n  R i p l e y  
J u d g e  V i c t o r  D. C a r l s o n  
M a s t e r  W i l l i a m  H i t c h c o c k  
M a s t e r  A n d r e w  B r o w n  
F r a n c i s  S t e v e n s

w i t h  r e g a r d  t r e s u m p t i v e  j o i n t  cu s t o d

Sin c e r e l y ,

R E M :d p d

R E C E I V E D

APR 1 3 1 8 8 1

Office cf Gaicnd Counsel 
Alaska Court Syitata

IESfiZ



T O :
1 T h e  H o n o r a b l e  R a l p h  E. M o o d y  

P r e s i d i n g  J u d g e

r  R O M : ' ' ' H /
pbfi-ble J. J u s t i n  R i p l e y

&Ji/srior C o u r t  J u d g e

A t  the r e q u e s t  of Mr. Szal, n v  c o m m e n t s  as

d a i c. : M a r c h  ID/ 1931

S U B J E C T : HB 210

A l t h o u g h  it is d i f f i c u l t  to q u a r r e l  w i t h  the s t a t e d  intenTT of 
the l e g i s l a t i o n  - to i n v o l v e  b o t h  d i v o r c i n g  p a r e n t s  -in a c o n­
ti n u o u s  p r o c e s s  of c h i l d  r e a r i n g  - I ha v e  g r a v e  c o n c e r n s  o v e r  
the w i s d o m  of  HB 210.

w e r e  d e v o t e d  n e a r l y  full time to d o m e s t i c  r e l a t i o n s  m a t t e r s ,
I h a v e  se e n  n o t h i n g  to s u g g e s t  t h a t  in the u s u a l  d i v o r c e /  
c u s t o d y  s i t u a t i o n s  j o i n t  c u s t o d y  is a p p r o p r i a t e  or b e n e f i c i a l .
I h a v e  a p p r o v e d  j o i n t  c u s t o d y  on o n l y  a few o c c a s i o n s  - a p p r o x­
i m a t e l y  six t i m e s  if m e m o r y  s e r v e s  - and in o n l y  two c a s e s  
d o e s  it a p p e a r  to ha v e  w o r k e d  smoot h l y .  T h e s e  t w o  sets of 
p a r e n t s  w e r e  h i g h l y  u n u s u a l  for d i v o r c i n g  c ouples. T h e  m e n  
w e r e  p r o f e s s i o n a l s ,  one a doctor. The w o m e n  w e r e  e x c e p t i o n a l l y  
i n t e l l i g e n t ,  v e r y  stable, w e l l  e d u c a t e d ,  h i g h l y  i n s i g h t f u l  and 
p r o b a b l y  in the 9 9 th p e r c e n t i l e  in p a r e n t i n g  skills. T h e  d i v o r c­
ing s p o u s e s  had r e t a i n e d  or d e v e l o p e d  a hi g h  level of e f f e c t i v e  
c o m m u n i c a t i o n .  In b o t h  s i t u a t i o n s  the new and o l d  h o u s e h o l d s  
w e r e  p e r m a n e n t l y  l o c a t e d  in A n c h o r a g e ,  p h y s i c a l l y  c l o s e  toget h e r ,  
a n d  the c h i l d r e n ,  by all reports, v i s i t e d  v e ry.' c o n g e n i a l l y  b a c k  
a n d  forth. I 1 ave no d o u b t  b u t  t h a t  e v e n  if l egal a n d  p h y s i c a l  
c u s t o d y  had b e e n  v e s t e d  in one e x c e p t i o n a l  p a r e n t  cf the other, 
the c o n t a c t  and c o n s u l t a t i o n  w i t h  the n o n - c u s t o d i a !  p a r e n t  w o u l d  
h a v e  b e e n  j u s t  as free a n d  w h o l e s o m e .  In short, I b e l i e v e  that 
t h o s e  s i t u a t i o n s  w o r k e d  o u t  w e l l  in s p i t e  of or a s i d e  f r o m  the 
j o i n t  c u s t o d y  Ord e r ,  and n o t  b e c a u s e  of it.

By contrast the m a j o r i t y  of such a r r a n g e m e n t s  s i m p l y  
c r e a t e  a c o n t i n u i n g  >. e of issues tc litigate. If the c u s t o d i a l  
p a r e n t  w i s h e s  to re l u  .te, or if m a j o r  c h a n g e s  are c o n t e m p l a c e d  
in c h o i c e  of r e l i g i o u s  or a c a d e m i c  t r a i n i n g ,  to m e n t i o n  o n l y  a 
f e w  p r o b l e m  areas, the j o i n t  c u s t o d i a l  p a r e n t  s e e s  it as his or 
h e r  right, n o t  m e r e l y  to a d v i s e  and p e r s u a d e ,  but to insist, 
e v e n  to l i t i g a t e  to e n f o r c e  his views. S i n c e  at t h e s e  h e a r i n g s  
the c e n t r a l  i s s u e  is the best i n t e r e s t  cf the child, t h e y  can 
s e l d o m  be l i m i t e d  m e r e l y  to c o n s i d e r a t i o n  of the move, the

In m y  5-1/2 y e a r s  on the bench, of  w h i c h  18 m o n t h s
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religic-n or the school. The c u r r e n t  c o n t e s t e d  i s s u e  m u s t  be 
l i t i g a t e d  in the c o n t e x t  of g e n e r a l  p a r e n t a l  f i t n e s s  and e f f e c t­
iveness, a n d  the h e a r i n g  be c o m e s ,  in effect, an a t t e m p t  to 
c h a n g e  c u stody. If t h e r e  is a n y t h i n g  m o r e  d a m a g i n g  to a c h i l d  
t h a n  the b r e a k u p  of its home,' it is the c o n t i n u i n g  l e g a l  b a t t l e  
c o u p l e d  w i t h  the p o s s i b l e  s h i f t  in c u s t o d i a l  a u t h o r i t y .  Any 
s t a t u t o r y  s c h e m e  w h i c h  i n c r e a s e s  the p o t e n t i a l  for c o n t i n u a l  : 
c o n t e s t  a n d  i n s t a b i l i t y  in the c h i l d ' s  life s h o u l d  be v i e w e d  
w i t h  d i s t r u s t .

F a i l u r e  to c o m m u n i c a t e  is v i e w e d  as a p r i n c i p a l  c a u s e  
of di v o r c e .  I am i n c r e d u l o u s  that a n y o n e  w o u l d  b e l i e v e  that 
t wo fo r m e r  n o n - c o m m u n i c a t o r s  m i g h t  b e c o m e  able to j o i n t l y  r e­
s o l v e  i s s u e s  o f  s i g n i f i c a n c e  a f t e r  div o r c e .  In m y  judgm e n t ,
K 3  210, by r e p o s i n g  e q u a l  d e c i s i o n a l  a u t h o r i t y  in e a c h  p a r ent, 
w i l l  f o s t e r  l i t i g a t i o n  and w o r k  to the d e t r i m e n t  of the child.

I s u g g e s t  th a t  the a u t h o r  of S e c t i o n  l.(b) of HB 21'!, 
a l e g i s l a t i v e  f i n d i n g  that the b e s t  i n t e r e s t s  of the c h i l d  are 
s e r v e d  by p a r e n t a l  i m p l e m e n t a t i o n  of c h i l d  care a g r e e m e n t s  
" o u t s i d e  of the c o u r t  setting", is m o r e  h o p e f u l  than p r a c t i c a l .  
C e r t a i n l y  it is d e s i r e a b l e  that d i v o r c i n g  p a r e n t s  c o n f e r  and 
• i n t e l l i g e n t l y  a g r e e  u p o n  a plan t ruly for the c h i l d ' s  b e n e f i t .  
U n f o r t u n a t e l y ,  the r e a l i t y  of n e a r l y  all d i v o r c e s  is th a t  the 
p a r t i e s  are m o t i v a t e d  b y  o t h e r  f a c tors su c h  as d i s a p p o i n t m e n t ,  
laitter v e n g e f u l n e s s ,  and c o n s i d e r a t i o n s  of p r o p e r t y  d i v i s i o n  
a n d  c h i l d  s u p p o r t  p a y m e n t s .  A c l assic, ex t r e m e ,  b u t  n o t  u n i q u e  
e x a m p l e  of this type of m o t i v a t i o n  I or.ee o b s e r v e d  w a s  the 
p a rties' a g r e e m e n t  to g i v e  c u s t o d y  of the four y e a r  o l d  to 
m o t h e r  and the f ;ve y e a r  old to father. S i n c e  this r e s u l t  w a s  
c o n t r a r y  to c o m m o n  sense, case law and all l i t e r a t u r e  o n  the 
s ubject, I i n q u i r e d  a f t e r  any u n u s u a l  f a c t o r s  in s u p p o r t  of it. 
T h e r e  w e r e  none. F u r t h e r ,  it b e c a m e  a p p a r e n t  that the m o t h e r  
w i s h e d  to re m a r r y ,  t h e r e f o r e  w a n t i n g  the D i s s o l u t i o n  to be
s w i f t l y  c o n c l u d e d ,  and the fa t h e r  w i s h e d  to m i n i m i z e  his
s u p p o r t  o b l i g a t i o n ,  t h r e a t e n i n g  an e x t e n d e d  c u s t o d y  b a t t l e  if 
his d e m a n d s  w e r e  n o t  met. Hence, the t r n d e - c f f .  A n y  l e g i s l a­
tion w h i c h  i n c r e a s e s  the p o s s i b i l i t y  that c h i l d r e n ' s  i n t e r e s t s  
m a y  b e c o m e  the s u b j e c t  of t a c t i c a l  n e g o t i a t i o n  a u g h t  to be 
v i e w e d  w i t h  g r e a t  caution.

T h e  l e g i s l a t i v e  c r e a t i o n  of a p r e s u m p t i o n  f a v o r i n g  
j o i n t  c u s t o d y  w i l l  te n d  to m a k e  c h i l d  c u s t o d y  a p o i n t  of 
t a c t i c a l  n e g o t i a t i o n .  It is u n f o r t u n a t e l y  true th a t  by the 
time a s e p a r a t i o n  r e a c h e s  the l i t i g a t i o n  p h a s e  the p a r ' i e s  
h a v e  at l e ast one issue upon w h i c h  a g r e e m e n t  a p p e a r s  i m p o s s i­
ble. In the m a j o r i t y  of cases, it is m y  e x p e r i e n c e  t h a t  c u s t o d y
i s  riot the issue. It is e i t h e r  p r o p e r t y  d i v i s i o n  o r  the a m o u n t
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o f  c h i l d  s u p p o r t ,  or  both. F r o m  this I c o n c l u d e  the p a r t i e s  
r e c o g n i z e  t h a t  t h e  C o u r t  w i l l  ..attempt to d e t e r m i n e  c u s t o d y  
o b j e c t i v e l y ,  a p p l y i n g  t h e ' b e s t  i n t e r e s t  o f  c h i l d  c r i t e r i a  as 
e s t a b l i s h e d  t>v c a s e  lav/ a n d  statute. It f u r t h e r  s i g n i f i e s  
t h a t  in the m a j o r i t y  of c a s e s  one p a r t y  is c l e a r l y  m o r e  
s u i t a b l e  t h a n  the other, and the p a r t i e s  r e c o g n i z e  this as 
a m a t t e r  o f  c o m m o n  s e n s e , . w i t h  the a s s i s t a n c e  of cou n s e l .  It 
s h o u l d  be r e m e m b e r e d  the p r e s e n t  A.S. 9 . 5 5 . 2 0 5  p r o v i d e s  th a t  
n e i t h e r  p a r e n t  is e n t i t l e d  to a p r e f e r e n c e .

If a p r e s u m p t i o n  f a v o r i n g  j o i n t  c u s t o d y  is c r e a t e d ,  
the p r e s u m p t i o n  is s o m e t h i n g  w h i c h  m u s t  be o /erccme by the 
p a r t y  d e s i r i n g  s o l e  c u s t o d y ,  and who, e v e n  a p p l y i n g  the 
s t a n d a r d s  of H B  210, s h o u l d  be e n t i t l e d  to sole c u s t o d y  in 
the b e s t  i n t e r e s t  o f  the child. T h e  t h r e a t  to a g g r e s s i v e l y  
a s s e r t  the p r e s u m p t i o n ,  to the S u p r e m e  C o u r t  if n e c e s s a r y ,  thus 
c r e a t e s  a b a r g a i n i n g  chip, a p o i n t  o f  t a c t i c a l  n e g o t i a t i o n ,  out 
o f  the c r i t i c a l  i s s u e  o f  c h i l d  custody. I see a real d a n g e r  
that, in the o f t e n  h i g h l y  c h a r g e d  a t m o s p h e r e  of a d i v o r c e  l i t i­
gatio n ,  s u c h  a t h r e a t  c o u l d  be u s e d  to c o e r c e  ir ' p r o p r i a t e  
c o n c e s s i o n s  f r o m  a p a r e n t  w h o  s h o u l d  p r o p e r l y  r e c e i v e  sole c u s t­
o d y  b u t  w h o  felt u n w i l l i n g  or  u n a b l e  to b e a r  the e x p e n s e ,  st r e s s  
a n d  d e l a y  i n v o l v e d  in t h’i l i t i g a t i o n  n e c e s s a r y  to o v e r c o m e  the 
p r e s u m p t i o n .

I r e c o g n i z e  w h i l e  r a i s i n g  the f o r e c o i n g  c o n c e r n  that 
p r o p o s e d  A.S. 2 5 . 2 0 . 0 9 0  can be read so as to r e q u i r e  the 
f o r m a l  a g r e e m e n t  o f  b o t h  p a r e n t s  on the r e c o r d  b e f o r e  the 
C o u r t  can a w a r d  j o i n t  c u s t o d y ,  and a r g u a b l y ,  the c o e r c i o n  
c o u l d  n e v e r  occur. I d i s a g r e e .  A c l o s e  r e a d i n g  of p r o p o s e d  
A.S. 2 5 . 2 0 . 0 6 0  and 2 5 . 2 0 . 0 7 0  in c o n j u n c t i o n  w i t h  p r o p o s e d  
9 . 5 5 . 2 0 5 ( c )  c l e a r l y  i n d i c a t e s  that the p r e s u m p t i o n  c a n  be 
p l a c e d  at i s s u e  in all c u s t o d y  p r o c e e d i n g s  by p e t i t i o n  of 
" e i t h e r  p a r e n t " .  Thus, e v e n  th o u g h  no .090 m u t u a l i t y  e x i sts, 
the issue k e e p s  the law suit a l i v e  u n t i l  a c o u r t  e l i m i n a t e s  
it, p e r h a p s  on M o t i o n  for S u m m a r y  J u d g m e n t ,  w i t h  the e x p e n d i­
ture  of a d d i t i o n a l  time, e n e r g y  and money. Again, th i s  w o r k s  
t w o  p o t e n t i a l  harms. First, a g g r e s s i v e  c o u n s e l  can i n c r e a s e  
the n u i s a n c e  v a l u e  of his u n f i t  p a r e n t ' s  s e t t l e m e n t  p o s t u r e  
b y  the t h r e a t  of u n n e c e s s a r y  l i tigation. S e c ond, in a d i v o r c e  
or d i s s o l u t i o n  in w h i c h  the p a r t i e s  are n o t  r e p r e s e n t e d  by 
c o u n s e l  the u n f i t  b u t  d o m i n a n t  p a r e n t  has an ev e n  g r e a t e r  
c o e r c i v e  lever.

B e c a u s e  of the p r e s s  of time I c o n c l u d e  w i t h o u t  t r e a t­
ing all p o s s i b l e  d e f i c i e n c i e s  of the bill, su^h as its c o m p l i a n c e  
v/iz h  Art. I V  515 C o n s t i t u t i o n  of the S t a t e  of A l a s k a ,  the a d d i­
tional h a t r e d  and s t r i f e  level thne p r o p o s e d  9 . 5 5 . 2 0 3 ( d )  w i l l

j
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p r o d u c e  by m a k i n g  the c h i l d ' s  " e m o t i o n a l  or p h y s i c a l  i n j u r y "  
the sola v e h i c l e  b y  w h i c h  r e l e v a n t  b a c k g r o u n d  i n f o r m a t i o n  as 
to a p a r e n t  m a y  be i n t r o d u c e d ,  the a b s o l u t e  n e c e s s i t y  of 
C o u r t s  to i n q u i r e  f u i l y  for p o s s i b l e  c o e r c i o n ,  g r e a t l y  
e x t e n d i n g  d i v o r c e  p r o c e e d i n g s ,  the c o n f u s i o n  p r o p o s e d  
A.S. 2 5 . 2 0 . 1 5 0  m a y  inject.'into e x i s t i n g  s t a t u t e s  c o n t r o l l i n g  ; 
t e r m i n a t i o n  of p a r e n t a l  rights, and the er.forcibility cf 
p r o p o s e d  A.S. 2 5 . 2 0 . 1 7 0  as it cuts a c r o s s  f e d e r a l  a n d  s t a t e  
p r i v a c y  and c o n f i d e n t i a l i t y  laws.

H o u s e  Bill 210 is n o t . n e p e s s a r y  and it is p o t e n t i a l l y 
v e r y  h a r m f u l  to c h i l d r e n  o f  s e p g . a t m g  p a r e n t s . Tt- \ s 
u n n e c e s s a r y  b e c a u s e  our e x i s t i n g  system, of laws a l r e a d y  
a l lows for an a w a r d  uf juinL u u s L o d -.—,— w h i c h  is s e l d o m - r e­
que s t e d ^  s e l d o m  gr a n t e d ,  and e v e n  less o f t e n  f u n c t i o n a l .  T h e  
p o t e n t i a l  h a r m s  to c h i l d r e n  are m a n i f o l d ,  b u t  p a r t i c u l a r l y  so 
b e c a u s e  e x p e r i e n c e  t ells us that, b y  e n c o u r a g i n g  c o n t e n t i o u s­
ne s s  and not c o m p r o m i s e  and a d j u s t m e n t  b e t w e e n  p a r e n t s ,  the 
t u r m o i l  s u r r o u n d i n g  the d i v o r c e  m a y  c o n t i n u e ,  e v e n  to r e­
q u i r i n g  a c h a n g e  o f  c u s t o d y  to o n e  o a r t y  or the o t h e r ,  w i t h
o b v i o u s  u n s e t t  ing of the child.

— —  ■■■■-■ . . . »

A s  one. a n a l y z e s  H 3  210, one is s t r u c k  w i t h  the w i s d o m  
of  o u r  p r e s e n t  s c h e m e  of c u s t o d y  s t a t u t e s  and c a s e  law. T h e r e
.‘s^'a TT.cc narrt s n ,— t h r o u g h  zh£ c o u f u s  crtr.fi nrJxiy— j ur is diet, ion , to 

m.caiiy ~the c u s t o d i a l  a r r a n a m e n t s if the c h i l d  is in d a n g e r  of 
harm, o r  if a c h a n g e  in c i r c u m s t a n c e s  w a r r a n t s  it, b u t  by 
r e q u i r i n g  a h i g n  t h r e s h o l d  for m o d i f i c a t i o n ,  of c u s t o d y  d e c r e e s  
tha t e m p t a t i o n  to c o n t e s t  d i s f a v o r e d  p a r e n t i n g  d e c i s i o n s  s i m p l y  
o u t  of p r e f e r e n c e  is g r e a t l y  d i m i n i s h e d .  N o t  so w i t h  j o i n t  
c u s t o d y .

M e m b e r s  of the f a m i l y  lav; s e c  '.on o f  the A n c h o r a g e  
E_ r  Ass f i a t i o n  r e q u e s t  th a t  the C o u r t  s s p o k e s m a n  join w i t h  
t h e m  in r e q u e s t i n g  t h a t  h e a r i n g s  be c o n d u c t e d  on HD 210 in 
A n c h o r a g e .  I/concur. M o r e o v e r ,  if it is t h o u g h t  to be 
a p p r o p r i a t e  / 1 w o u l d  be w i l l i n g  .n appt.av i cy in 

’• j 0 3 " n- ^ n a n n u a l  l e a v e  s t a t u s  a n d  at m y  own e x p e n s e  if 
n e c e s s a r y .
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d a t e  : March 9 , 1931

S U B J E C T :  HE 210

At this stage, I have only a fewljrief remarks and observations about this 
bill which I want to pass on to you.<yThe concept of shared or joint custody is 
an arpealing one from a phj, 1 osophi m l standpoint but in practical! rv ir nas- 
man pitfalls j>> Even where all or* the objective criteria of close geographic 
pro:.‘amity of Tne parents and ease of travel are met, the fact remains that the 
adults involved have been unable to reconcile their various differences and may 
be equally as incapable of agreeing on the ongoing decisions in the life of their 
child or children. Joint custody has been a very popular "cause" around the 
country. In my contacts with other judges frctn around the nation at the Natioral 
Judicial College family law course in Reno last year, I have found that there 
is an overall skepticism as to how well joint custody is working in fact. I 
would venture to say that a general sampling of opinion among judges, domestic 
relations practitioners and professional counsellors in this state would yield 
a similar result.

Assuming however that the bill may already be a fait accompli, there are 
certain considerations which the court needs to deal with. One of these is to 
assess possible fiscal impacts this )ill would have. If courts are going to be 
routinely presented with shared custody agrees;ts by parties in consensual 
petitions, e.g. dissolutions, I submit that the court is going to have to rely 
heavily on professional evaluations of the wisdom of those plans. While it may 
be philosophically appealing to view such services as caning from the private 
sector, the hard economic realities are that most parents in dissolution pro­
ceedings are not going' to be in a position to pay for these. Therefore, the 
court is either going to have to field these proposals from the bench or have 
the investigative resources at its disposal to review than. My^xamnnendaeioi;. 
is therefore that the court, if it is going to suppn-rf- t-hî  h-i 1 1 at- all, give 
"serious consideration to mandating amr providing statewide custody investigation^ 
services within the system.     —

I am also concerned as to the meaning of thednediation provisioyfc^AJ? 25.20.030. 
nnp.q t-j-int- r o v e r  rhild custody investigation as well or is it solely traditional 
mediation? I believe I have clarified the section regarding guaf'di'an ad TrCair—  
appointments. That appears to be^nothing mora than a restatgmeuL-nf-eria^ingZ- 
lahguage~which is already withiidAJ5.9.55.205^ather than any new requiranent 
mandating GAL appointments in all cases!

cc: Victor D. Carlson
Andrew M. Brown

Adm. F - l  
Rev. 2-73
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The committee substitute for H3 210 does not serve the legislative 

intent for which it was designed. It in no statuatory way encourages 

frequent and continuing and meaningful relationships between both parents 

and children after divorce, and instead of decreasing points for litigation, 

actually encourages litigation. It i3 no surprise that it encourage j 

litigation- it was rewritten to please the legal community. The problem 

is that the legal community knows very little about child development 

or child psychology.

A  recent California study by Everett Q. Pojman, Ph. D. "Emotional 

Adjustment of Boys in Sole Custody and Joint Custody Divorces Compared

V.'ith Adjustment of 3oy3 in Kappy & Unhappy Carriages.11 shows that there 

is much, better adjustment and psychological health in joint custody 

children than ~ole custody children. This is just one recent study of many 

which show simialar results. SHARED CUSTODY IS BETTER FOR CHILDREN,

Another study by Alexander and H f i e l d  in the American J o u m e l  of 

Psychiatry 11 Does joint Custody ’7orX? A  First Look at Outcome Data of 

Reconciliation " shows that when joint custody is decreed by the court 

over the objection of one parent there are FETTER RELITIQATICN3 RETURNING 

TO COURT THAN SOLE CUSTODY DECREES.

If HB 210 is to serve it3 intent it must SK0T7 A STAUATOKY PHSFSRANOS 

FOR SHARED CUSTODY. IT !.!UST PLACE THE BURDEN OF PROOF ON A PARENT 7,H O  

WISHES TO DENY A CHILD E0UITA3LE CONTACT Y.ITH THE OTHER PARENT.



Llarko Lewis- He>avs House-Pad’s House- Box 136 
Kyder, Alaska, 99923 Feb. 5, 1962

I have reowrked the draft copy of the committee substitute to reflect 

these needs, by making a preferance for chared custody instead

of a presumption. I have also further clarified-the definition

of shared custody. I have added tfco ’Factors for consideration by the 

court’ the words ’in its implementation'. If all these factors must 

be considered BEFORE an award of chared custody there w ill be mope than 

ample factors for disagreement and litigation.. The proper tine to 

consider thr.se factors is AFTER THE AWARD. I have also added a new section 

on parents leaving the state, core or less copied from a Wisconsin 

stauate. This is necessary to keep a parent from circumventing a court order 

simply by leaving the state...and certainly such a biEg change should be 

cause for recondid erati .n of the mechanics of sharing or custody/visitation 

arrangements.

In conclusion, the committee substitute is a bad bill. It doesnot 

serve the legislative intent, it doesnot reflect the need of children 

to have a relationship with both parents, it doesnot do anything to 

lessen the liklihood of litigation. It does not presume that parents 

are equal before the law. It continues to assure lengthy and recurring 

litigation and the ultimate destruction of at least one parent-child bond.

I oppose the subcommittee substitute as it now reads.
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IN Tr£ HOUSE p r o f v e j  COMMITTEE SUBSTITUTE

HOUSE BILL NO. 210 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - SECOND SESSION

A  BILL

For an Act: entitled: "An Act relating to child custody." •

BE IT EXACTED BY IflE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE INTENT, (a) The legislature finds that it is generally

desirable to assure a minor child frequent and continuing contact with both parents

after the parents have separated or dissolved their marriage and that it is in

the public interest to encourage parents to share the rights and responsibilities

of child rearing. While actual-physical-cust-edy-may-not-be practical-cr-appi-opri'attT'
wlieW affropftfte . it .

in-all-cases, it is the intent of the legislature thatAboth parents have the '

opportunity to guide and nurture their child and to mec.t the needs of the child

on an eq'ial footing beyond the considerations of s'jpport or actual custody.

(b) The legislature also finds that it is in the best interests of a child <d,an̂ >

to encourage parents to implement their own child.-case agreements outside of the ^ —
PArenfinq work

court setting. 1 U

* Sec. 2. AS 09.5b.205 is repealed and reenacted to read:

Sec. Cf.55.205. JUDGMENTS FOR CUSTODY, (a) In an action for divorce 

or for legal separation the court may, if it has jurisdiction under AS 

25.30.020 and is an appropriate forum under AS 25.30.050 and 25.30.060, 

curing the pendency of the action, at the final hearing, and at any time 

thereafter during the minority of a child of the marriage, make an order 

for the custody of or visitation with the /rinor child which may seem necessary 

or proper and may at any time modify or ,Tacate the order.

(b) Any appointment of a guardian ad litan for a child shall be made 

under AS 09.65.130.

(c) The court shall determine custody in accordance with the best 

interest; of the child under AS 25.20.060 - 25.20.180. In determining the 

b-.tt interests of the child the court shall also consider

'!) the rhysical. emotion'’ , mental, religious, and social r.eecs

(v) -tL(i i0ve c.J



Il
. il (5 ) the length cf time the child has lived in a stable, satisfactory 

environment and the desirability of maintaining continuity;

(6 ) the desire and ability of each parent to allow an open and

5 i! ( this section, the court may not consider the conduct, marital status, irv_ome,

, 1 ̂ social or cultural environment, or life style of either parent unless ic

i is shown that the factor relates to the well being of the child.
1 * - * “ " lift 2 io voofcfmg

Sec. 3. AS 25.20.060 is amended to read: (> u([Coriî -\,0M, •/ j mi; «j  v ntwn? m *n mv
Sec- 25.20.060. CUSTODY OF THE CHILD. If there is a dispute over*

I child custod>f, either parent n*iy petition the superior court for resolution
Li -»
I\(m >vUAqs\ cf the matter under AS 25.20.060 - 25.20.180. The court shall award custody 

on the basis of the best interests of the child. In determining he best
ij .

,!; ^ interests of the child, the court shall consider all relevant factors including

l i p ^ ^ A h o s e  factors enumerated in AS 09.55.205(c). Neither parent, regardless

the question of the child's legitimacy, is entitled to preference in the 

awarding of custody.

*  Sec. 4 AS 25.20 is amended by adding new sections to rendt

Sec. 25. 2).070 Custody should be awarded in the following order 

of preference According to the bent interests of the child*

(l) To both parents jointly. The court in its discretion may 

require the parents to submit a plan for implementation 

of the custody order. A parent may voluntarily submit a tastody 

implementation plan to the court prior to issuance of a 

custody decreej a plan nay be submitted individually or 

together with the other parent.

(2 ) To either parent. In making an order for custody to

either p ’.rent the court shall consider, among other factors, 

which parent is non 1 likely to allow the child or children 

frequent and continuing contact with the noncustodial 

parent. In the event that one parent requests joint 

custody aid the other parent requests sole custody the 

burden of proof that joint custody would not be in the child3 best 

interest shall be on the parent requesting sole custody.

(3) If to.neither parent , to the person or persons in whose 

home the child has been living in a wholesome and stable environment,

(4 ) To any other person or persons deemed by the court to be 

suitable and able to provide adequate "nd proper care and 

guidance for the child.



(s) For the purpose o? assisting the court in making a determination

wheter an award of shardd custody is appropriate, the court any

direct that an investigation be conducted.

(6) If the court declines to enter an av7ard of shared custody " .

the court shall state in it3 decision the reasons for a denial

of shared custody.

Sec. 25.20.080. MEDIATION. The court considering a request for custody 

cr a child may order the parties to participate in pre-trial mediation of 

the matters before the court pursuant to AS 09.55.115.

Sec. 25.20.090. EDIFICATION OF CUSTODY. An award of custody or 

visitation may be modified if the court determines that the best interests 

: the child require the modification of the award. If a parent opposes 

th_ modification of the award of custody or visitation, the court shall enter 

the record its reason for modifying the award.

Sec. 25.20.155. ??£FZ?ZNCE OF TrZ CHILD. If the child is of sufficient 

. . n d  capacity t: form nr. intelligent preference as tr c u s t o d y ,  the court

Sec. 2b. 20. 110FACT0R3 FOR CONSIDERATION BY THE COURT. In an award

of shared custody under AS 23.20.060— 25. 20. 180, the court shall

consider in ita inolcnentntioil

5 (l) the needs of the child for frequent and continuing relationships

wviAi/no, with both parents

ruDJl>zt d /mffU
^  the stability of the hone environment likely to be offered by 

*?U>n o'fl ' ' n e c k  each pafent

0F y  ' (3) the advantages of providing a varied life enperiance for the
bfoaifc f

r«ivnifarit . child

(4) the quality and continuity of the education of the child



(5) the optimal tine for the child to spend with each parent 

considering

(A) the actual time spent with each parent;

(B) the proximity of each parent to the other

and to the school in which the child is enrolled;

(C) the feasibility of travel between the parents;

(D) special needs m i q u e  to the child that may be better

met by one parent than the other;

; ltAyn̂  fa***- fa i1̂ - -

(6 ) the findings and recommendations of a neutral mediator where 

mediation is recommended by the court;

(7) other factors the court considers pertinent.

Sec. 25.20.130. TETFDRARY CUSTODY. "Unless it is shown to be detrimental 

to the welfare of tne child, the child shall have, to the greatest degree 

practical, equal access to both parents during the time that the court 

considers an award of custody under AS 25.20.060 - 25.20.180.

Sec. 25.iD.lA0. AWARD OF CUSTODY TO NONPARENT. The court may not award

custody to a person who is not a parent of the child unless the court finds 

that an award of custody to a parent would be detrimental to the best interests 

of the child.

Sec. 25.20.150. CONFIL'ENTIALITY OF PROCEEDINGS. At any stage, of the

oroceedings, if the court finds it is in the best interests of the marital ^

estate or the child, it ms .-lose the hearings or order the court records 

oiosed (axcept for statistical information required by lac) or both, temporarily 

:r permanently, anc may modify or vacate the order at any time.

Sec. 25.20.16C. ACCESS TO RECORDS OF THE CHILD. A  parent who ±s not .

the parent granted custody under AS 25.20.060 - 25.20.180 may have access ^

: ■ -.he medical, dental, school, and other records of the child r.or.dthstandir.c

■ « ■ > *



Cuj4cxlml-
Sec. 25.20.170 NOTIFICATION OF PARENT LEAVING THE STATE. Apparent

1 leaving the state for’the purpose:. of netting up residance in another

2 state must notify the court and the other parent 90 days prior to the

3 date of departure so that the court nay consider any necessary modifications

4 i n  c u s to d y  o r d e r s .

5

6

7

8 
Q

1 0  

11 

12

13

14

15
i

16
I17

18
!

1 9 !;
I

20 i:21!1I;
I

22 :

Sec. 25.20.180 DEFINITIONS. In AS 25.20.060-25,20.180 shared custody

means shared phisical and legal custody. Shared phisical custody means an

order awarding each parent or party significent periods of phisical

custody. Shared phisical custody shall be divided in such a way so as

to assure a child of freauent and continuing contact with both parents.
share

Shared legal custody means that the parents or parties^, in a manner 

determined between them or by the court, the decision malting rights, 

responsibilities, and authority relating to the health, education and 

welfare of a child.
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P r e sent and pa s t  m e t h o d s  of d e a l i n g  w i t h  d i s p u t e d  child c u s t o d y  
issues have b e e n  a d i s a s t e r o u s  failure. H i s t o r i c a l l y  we  have 
allowed biases and not the be s t  i n t e r e s t  of the c h i l d r e n  to be 
the d e t e r m i n i n g  factors in the m i l l i o n s  of cases that have 
filtered through our c ourt systems. The results of over a c e n­
tury of abusive d i s p o s i t i o n s  of these cases a: 2 m e a s u r a b l e  as 
will be m e n t i o n e d  later. To t h o r o u g h l y  a p p r e c i a t e  the need for
H.B. 210 we  m u s t  u n d e r s t a n d  the failures of the p r e s e n t  s y s t e m  
and be r e a l i s t i c  en o u g h  to a c c e p t  the fact it is failing I

In a 1860 o p i n i o n  the N e w  H a m s h i r e  Supreme C o u r t  ruled in u p h o l d i n g  
an award of c u s t o d y  to a father;

"It is a we l l  settled d o c t i n e  of the co m m o n  law, 
that the father is e n t i t l e d  to the c u s t o d y  of his 
m i n o r  children, as a g a i n s t  the m o t h e r  and e v e r y­
body  else: that he is b o u n d  for their m a i n t e n a n c e
and n u r t u r e  and has the c o r r e s p o n d i n g  right to 
tboir o b e d i e n c e  and their services."

"It is one of the ca r d i n a l  p r i n c i p l e s  of na t u r e  and 
of law that, as a g a inst strangers, the father, h o w­
ever poor and humble, if able to s u p port the child 
in his own lifestyle and of good m o ral character, 
can n o t  w i t h o u t  the m o s t  s h o c k i n g  injustice, be 
d ep r i v e d  of  the p r i v i l e g e  by anyone whatever, howeve* 
b r i l iiant the advan t a g e  he m a y  offer. It is not 
en o u g h  to c onsider the interests of the child alone."
(American J o u r n a l  of P s y c h i s t r y  133:12107, 1976, page 
1370)

F r o m  this 18th century m e n t a l i t y  we w e n t  to the o t h e r  e x t r e m e  as 
e spoused in the M i n n e s o t a  F a m i l y  Law P r a c t i c e  Manual.
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"Except in v e r y  rare cases the father should not 
have c u s t o d y  of  the m i n o r  c h i l d r e n  of the parties.
He is u s u a l l y  u n q u a l i f i e d  p s y c h o l o g i c a l l y  and 
emotionally; n o r  d o e s  he have the time and care to
supervise the children. A  lawyer n o t  only does an
injus t i c e  to himself, b u t  he is unf a i r  to his c l i e n t , 
to the state, and to s o c i e t y  if he gives any e n c o u r­
age m e n t  to the father that he 'sliuu.ld have C b s t o d v  or 
his c h i l d r e n . A  lawyer w h o  e n c o u r a g e s  his cl i e n t  to 
file for custody, unl e s s  it .. s one of the c l a ssic 
exceptions, has d i f f i c u l t y  c o l l e c t i n g  his fees, has 
a m o s t  u n r e a s o n a b l e  client, has t a k e n  the time of 
the c o u r t  and the w e l f a r e  agencies involved, and 
has p u t  a bu r d e n  on his legal brethren." P9 ^5)

/  f
Has the<£tender y ears dcctin^> been e l i m i n a t e d  in our s y s t e m  today?
In theory yes, we have v e r y  go o d  case law and Ala s k a  has some of
the m o s t  p r o g r e s s i v e  s t a t a t o r y  law in the nation. But the facts
are the bi a s e s  still e xist and p r e c o n c l u d e d  decisions are being 
made b e f o r e  tne ructs are ev e r  e s t a b l i s h e d  in a w a r d i n g  c u s t o d y  
of children, to the d e t r i m e n t  of the children.

S i nce 1977, we have b e e n  a s s o c i a t e d  w i t h  over 185 d i v o r c e  r e f o r m  
o r g a n i z a t i o n s  a r o u n d  the na t i o n  t h a t  have c o l l e c t i v e l y  g a t h e r e d  
the r e s u l t s  of over 350,000 d i s p u t e d  c hild custody us. The 
r e s ults s h o c k i n g l y  d e m o n s t r a t e  tne aoove s t a t e m e n t s . - Out of 
these cases o n l y  4.5% of t h e m  were d e c i d e d  in fa v o - o f f a t h e r s .
It is n o t  r e m o t e l y  the in t e n t  of this w r i t e r  to s u g gest fathers 
s h o u l d  r e c eive c u s tody m o s t  o f  the time but common sense tells 
u s that it is not in the best interest of c hlTdren to be p l a c e d  
ir. a single p a r ent: home h e a d e d  bv a mo t h e r  95.5a of the"'tiffl6.
£he long term n e g a t i v e  e f f e c t s  on tne c n i a r e n  w b uld nu dOHUt' 
be just as d i s t u r b i n g  w i t h  the figures reversed. This o r g a n i z a t i o n  
is c u r r e n t l y  d o i n g  a study of the A n c h o r a g e  C o u r t  S v s t e m  w h e r e  we 
are ex a m i n i n g  the r e c o r d s  of e a c h  d i v o r c e  case for the past two 
years and the i n i tial r e s u l t s  s h o w  that in this city the s t a t i s t i c a l  

^ c o n c l u s i o n s > w i l l  n o t  ev e n  be as impartial as the national stucy, 
as a p p a u l i n g  as those figures are.

Wh a t  are the r e s u l t s  of the abuses spoken of so far?

1. 90% of all h o m o c i d e s  are a d i r e c t  result of 
d o m e s t i c  r e l a t i o n  problems.

2. 90% of the a m e r i c a n  p r i s i o n  p o p u l a t i o n  is
from a br o k e n  home.

3. 90% of all w o m a n  m u r d e r e d  b e t w e e n  the ages
of 20 and 30 arc k i l l e d  by their husbands or 
e x - h u s b a n d s .

4. 9 out o f  10 w o m e n  on w e l f a r e  are products of 
d i v o r c e .

5. 20% o f  the civil case road in the Al a s k a  Court
s y s t e m  is d o m e s t i c  relations.
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The c r i m i n a l  a c t i v i t i e s  r e l a t e d  to these p r o b l e m s  are the results
of people, no r m a l  e v e r y d a y  A m e r i c a n s ,  being; p u s h e d  too far by an 
a p a t h e t i c  system. By  b e i n g  d e nied the access to their c h i l d r e n , 
by b e i n g  forced to be f i n a n c i a l l y  o b l i g a t e d ^ t o  t heir e x - s p o u s e  
to the p o i n t  of r i d i c u l o u s n e s s ,  by  h a v i n g  gasoline p o u r e d  onto 
the smoldei lug £»ile of e m o t i o n s  by attorneys and others inv o l v e d  
w i t h  the c a ,,e as these p e o p l e  are g o i n g  inro u g h  the m o s t  d i f f i c u l t  
e m o t i o n a l  e x p e r i e n c e  they w i l l  ever e n c o u n t e r  n e x t  to losing a 
loved one in death. 21(f)will e l l i v i a t e  a lot of the g r i e f
for these p e o p l e  a n d  give t h e m  a l t e r n a t i v e s  that are e n c o u r a g e d  
by the courts a n d  the r e l a t e d  legal e s t a b l i s h m e n t  that are mo r e  
c o m f o r t a b l e  and that they c a n  live with.

As the law has d e v e l o p e d  some courts have r e c o g n i z e d  the failures 
of the p r e s e nt, s v s f ^ m  and ha v e  p r o v i d e d  d i r e c t i o n  to the lower 
courts m  tf.eir w r i t t e n  opinions.

"P a r e n t h o o d  is a c o n t i n u i n g  b i l a t e r a l  r e s p o n s i b i l i t y  
and o p p o rtunity. It c a n n o t  b e  a v o i d e d  or s u c c e s s f u l l y  
divided. A  d e c r e e  of d i v o r c e  o f f e r s  no excuse or alibi 
for the a b a t e m e n t  of  p a r e n t a l  i nterest or obligation.
T h e  d i s s o l u t i o n  of the m a r r i a g e  contract, leaving in 
its w a k e  c h i l d r e n  w h o  are the i nnocent victims of the 
r e s u l t a n t  b r o k e n  home, s h o u l d  be a c h a l l e n g e  to the 
fathers and m o t h e r s  of su c h  c h i l d r e n  to make an even 
g r e a t e r  e f f o r t  to minim i z e ,  as far as possible, the 
inc i d e n t a l  and u n a v o i d a b l e  losses of love, c o u n c i l  
and guidance."
(McB e t rick vs. M c B e t r i c k  284 P2d 352, O regon)

"Whoever m a y  h a v e  custody, it is the d u t y  of each pi.1 rent 
and each fa m i l y  m e m b e r  to the ch i l d r e n  to aside pe r s o n a l  
feelings a n d  act in a m a n n e r  w h i c h  is s u p p o r t i v e  of the 
r e l a t i o n s h i p  of the c h i l d r e n  to the o t h e r  parent."
(Warren vs. W a r r e n  528 P2d 1088, Oregon, 1974)

A t t i t u d e s  are slowly b e i n g  c h a n c e d  a nd d i r e c t i o n  is being pro- 
vided by the A l a s k a n  courts on an ind i v i d u a l  basis. In a 1975 
op i n i o n  from the K e t c n i k a n  S u p e r i o r  C o u r t . J udge Thomas S c h u l t z  
e m p h a s i z e d  the p o s i t i o n s  taken h e r e  in his remarks as he a w a r d e d  
c u s t o d y  of a 4 year old boy and a 7 year old girl to the father.

" C e rtainly a factor in d e t e r m i n g  the fitness of the 
pa r e n t  is the ki n d  of le a r n i n g  w h i c h  m i g h t  be called 
fitness that e i t h e r  or  b o t h  p a r ents are able and 
w i l l i n g  to provide. In terms of fitness, to p r o vide 
the c a n 3 th a t  these c h i l d r e n  r e q u i r e  and in terms of 
the r e l a t i o n s h i p  that the part i e s  bear to the c h i l d r e n  
I find b o t h  are fit and bo t h  arc in fact good parents, 
have t a ken g o o d  care of the children, love the chi l d r e n  
arc b o t h  h a v e  a good r e l a t i o n s h i p  w i t h  them. I am 
left w i t h  the v e r y  n a r r o w  basis on w h i c h  to r e s olve the 
q u e s t i o n  and that is the v i e w  that I can take from the 
testimony that I've h e a r d  up till now, of w hich .arent 
is better able to m a i n t a i n  the status q u o  to facilitate 
the c h i l d r e n  and their d e s i r e  at this p oint as its 
r e f l e c t e d  in the t e s t i m o n y  the r e l a t i o n s h i p  they have 
w i t h  the parents, and m a i n t a i n i n g  a m e a n i n g f u l  relation-
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ship w i t h  both. I a m  s a t i s f i e d  f r o m  w h a t  I've h e a r d  
that the father is b e t t e r  a b l e  to do that at this 
point. A n d  u l t i m a t e l y  in this case, it's m v  c o n s i d e r e d 
op i nion th a t  the p a r e n t  m o s t  f it w i l l  be that p a r e n t  
tnat d e m o n s t r a t e s  the b e s t  a b i l i t y  to m a i n t a i p  opp.n. 
c o m m u n i c a t i o n s  b e t w e e n  both. T h ese c h i l d r e n  were, 
as all others a r e , ^ b r o u g h t ~ i n t o  the w o r l d  w i t h o u t  
B e i n g  asked a b o u t  l y  and t h e y ' r e  hP-ing ipf t n n w  Tn, 
a s i t u a t i o n  that t h e y  d i d n ' t  p a r t i c u l a r l y  ask for 
a n d  p r o b a b l y  d o n 11 w a n t  nut th e y  are en t i t l e d  to~~the 

• g u i d a n c e  ana a s s i s t a n c e  fr o m  6otti) their p a r e n t s . "
^Johnson vs. Johnson, T r a n s c r i p t  186 to 189, K e t c h i k a n  
S u p e r i o r  Court, A p r i l  7, 1975)

In c o n s i d e r i n g  c h ild c u s t o d y  m a t t e r s  w e  m u s t  r e c o g n i z e  the fact 
■chat m o s t  p a r ents that c o m e  b e f o r e  the c o urt are not o n l y  fit, 
they are very fit p a r e n t s  and the s t ate w o u l d  n e ver c o n s i d e r  
i n t e r f e r i n g  in their lives so long as there was n o t  a d i v o r c e  
p e t i t i o n  filed. i'H.B. 210/is a n e c e s s a r y  v e h i c l e  to h e l p  c h a n g e  
attitudes. It also r e c o g n i z e s  the r i g h t  of the p a r e n t s  16 cuiiLrol 
tneir o w n  families and it e n c o u r a g e s  th e m  to do this. It p a v e s  
the road tc m a k i n g  d e c i s i o n s  in d i s p u t e d  c u s t o d y  c a ses b a s e d  u p o n  
w h a t  is righc w i t h  this fa m i l y  and t h e s e  parents r a t h e r  than w h a t
i. w r o n g  wi t h  txie p a r e n t s  and the children. It- p r o v i d e s  a m e a n s  
for s e t t l e m e n t  that feels b e t t e r  for the p a r ents w h i c h  in turn 
helps the c h ildren feel better. R e c e n t  studies such as the or.s 
from C a l i f o r n i a  r e p o r t i n g  the r e s u l t s  o f  families in t r a n s i t i o n  
a f ter d i v o r c e  over a p e r i o d  of 5 y e a r s .(P s y c h o l o g y  Today, J a n u a r y  
1980, Enclosed) sh o v  that w h e n  the p a r e n t s  deal w i t h  t h eir d i v o r c e  
c o n s t r u c t i v e l y  and c r e a t i v e l y  then the c h i l d r e n  are not a d v e r s e l y  
a f f e c t e d  on the long run w h e r e a s  if the parents have a lot of 
turmoil and grief for e x t e n d e d  periods of time these c h i l d r e n  wi l l  
be aff e c t e d  a d v e r s e l y  for y e a r s  to come and e v e n  into their 
adulthood.

M e.diat.ion and jp-iin- rmcf-nHy u n r k s 1 The A s s o c i a t i o n  of F a m i l y  
£ onciliatio\. C o u r t s is an o r g a n i z a t i o n  made up  of judges, so c i a l  
scientists, a t t o rneys and a few lay pe o p l e  like m y s e l f  and they 
have c o n c l u d e d  w i t h  their s t u d i es that 6 0 to 80% of all d i s p u t e d  
£ h i l d  c u s t o d y  cases are s e t t l e d  out of "court w i t h  the e x i s t i n g—  

/ m e d i a t i o n  broarams-)tv the p a rents t h e m s e lves. The A s s o c i a t i o n  
ImS~~oI:ticialiv e n d o r s e d  j o i n t  c u s t o d y  as  the best f i rst ch o i c e  
in r e s o l u t i o n  of d i s p u t e d  c a ses and has p u b l i s h e d  h u n d r e d s  of 
studies showing j o int custody, joint parenting, does and is 
working. The c o n cept has b e e n  b e i n g  used for up to 3 y e a r s  in 
v a r ious j u r isdictions and is w o r k i n g  e v e n  w h e n  m e d i a t i o n  is 
r e q u i r e d  rather than v o l u n t a r y .  Of course, the succ e s s  rate is 
lower under those c i r c u m s t a n c e s  but if w e  can settle o n  the 
average, 70% of all cases o u t  of c o u r t  the d o l l a r  v a l u e  a.lone is 
a s t r o n o m i c a l  in terms of j u d i c i a l  costs not to m e n t i o n  the 
e m o t i o n a l  b enefits to the p a r t i e s  t h e mselves and the r e s u l t a n t  
d e c r e a s e  in the cri m i n a l  a c t i v i t i e s  that are r e l a t e d  a n d  the 
w e l f a r e  costs. But the .nest i m p o r t a n t  c o n s i d e r a t i o n  is how all 
this benefits the c h i l d r e n  of d ivorce. The r e s ults of the s t udy 
from C a l i f o r n i a  can n o t  be g i v e n  too m u c h  emphasis.



W h a t  I have sta t e d  h e r e  is b a s e d  u p o n  fact n o t  m y  opinion. Some 
people have opp o s e d ^ H . 3 .  210)>but I say an y o n e  who o p p oses it simply 
does n o t  k n o w  e n o u g h  a b o u t  it and the facts s u r r o u n d i n g  the 
concept*! O n e  a t t o r n e y  for i n s t a n c e  testi f i e d  that by e n c o u r a g i n g  
m e d i a t i o n  a m a n  c o u l d  and w i l l  i n t i m i d a t e  a w o m e n  into agr e e i n g  
to s o m e t h i n g  she r e a l l y  do e s  n o t  want. I am p o s i t i v e  that is not 
the rule as m y  e x p e r i e n c e  has s h own me  and w h e n  su c h  a rare thing 
happ e n s  the ch e c k s  a n d  b a l a n c e s  w r i t t e n  into the e x i s t i n g  l a w  are 
d e s i g n e d  to c a t c h  it. F o r  i n s t a n c e  in the do it y o u r s e l f  kits 
a v a i l a b l e  from the e f f o r t s  of R e p r e s e n t a t i v e  B r a d n e r  a n d  G a r d i n e r  
in 1977 it is a r e q u i r e m e n t  t h a t  one of the spou s e s  a p p e a r  b e f o r e  
the c o u r t  b e f o r e  the d i v o r c e  is granted. The l e g i s l a t i v e  i n t e n t  
was to a l l o w  the judge to a s c e r t a i n  fr o m  that p a r t y  that the 
a g r e e m e n t  w a s  in d e e d  m u t u a l  a n d  not coerced.

r

O t h e r  checks and b a l a n c e s  e x i s t  in H.B. 2 1 0 . If the c o u r t  finds 
that joint c u s t o d y  is n o t  in the b e s t  i n t e r e s t  1 the f a m i l y  he 
o n l y  needs to state his r e a s o n s  for that c r n c l u  xon and d i s m i s s  
the concept. The b i l l  s p e c i f i c a l l y  state,' the p r e s u m p t i o n  for 
j oint c u s o t d y  is r e b u t a b l e . It is a ^onc w a y  pa s t  due that we 
requ i r e  the courts to j u s t i f y  their d i s p o s i t i o n  of c h ild c u s t o d y  

0  d~ecisio"ns, that is a/i t m s  b i l l  r e q u i r e s  and it~still leaves them 
. a T o t  o f  d i s c r e a t i o n ,  too m u c h  d i s c r e a t i o n  in m y o p i n i o n  P u t  1 am 

w i l l i n g  to c o m p r o m i s e  ori~niat to get tne Pill. 7

/ J o i a t  c u s t o d y ^ i s  not for e v e r y o n e  b u t  it w orks for most, w i t h  
^  direction, arid I t h i n k  it w o u l d  be i n h uman to d e n y  this w o n d e r f u . . 

a l t e r n a t i v e  to the p r e s e n t  s y s t e m  to p a r ents and c h i l d r e n  b e c a u s e  
of thosyj?£ew that are too imm a t u r e  to m a k e  it work. The courts and 
the p r e s e n t  sy s t e m  w i l l  a l w a y s  be a v a i l a b l e  for those p e o p l e  who 
d e c i d e  they w a n t  to go t h a t  way.

7
It was r e p o r t e d  t h a t  u n d e r  pr< t law we  do not need n.B. 21''J

This is t h e o r e t i c a l l y  c o r rect K £ u t ) rw h a t  is so i m p o r t a n t  a b o u t  the
bill is it wi l l  h e l p  c h a n g e  a t t i t u d e s  ano a t t i t u d e s  are the key 
to helping d i v o r c i n g  p e o p l e  e x p e r i e n c e  a c r e a t i v e  d i v o r c e  char 
w i l l  s t r e n g t h e n  the f a m i l y  i n s t e a d  of d e s t r o y i n g  it.

If I h a v e  a p p e a r e d  a n x i o u s  in m y  or a l  t e s t i m o n y  as well as this
w r i t t e n  testimony, it is b e c a u s e  I know that in the time it takes
you to read this:

there w i l l  be o v e r  1,000 d i v o r c e s  in the Un i t e d  
s tates af f e  :ting over 3,000 children;

there w i l l  be at l east two h o m o c i d e s  as a r e s u l t  
of the a c t i v i t i e s  s u r r o u n d i n g  these people;

there w i l l  be four m o r e  p r i s o n  inmates;

and we h a v e  just g o t t e n  150 more people on our
w e l f a r e  rolls;

40 A l a s k a n s  w e r e  d i v o r c e d  today 

/  J O I N T  C U S T O D Y  IS T H E  O N L Y  L O G I C A L  A N D  MO R A L L Y  A C C E P T A B L E  ALTERNATIVE 
• TO A  H A P P Y  INTACT HOME FOR C H I L D R E N  OF DIVORCE. PARENTS DIVORCE 

EACH OTHER, C H I L D R E N  N E V E R  D I V ORCE T H E I R  PARENTS.
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A l a s k a  State L e g i s l a t u r e  
H o u s e  of R e p r e s e n t a t i v e s  
Health, E d u c a t i o n  and 
So c i a l  S e r v i c e s  C o m m i t t e e  
P o u c h  V
Juneau, A l a s k a  9 9 811

Re: H o u s e  Bill 210

D e a r  C o m m i t t e e  M e m b e r :

T h i s  is the w r i t t e n  s u p p l e m e n t a l  t e s t i m o n y  w h i c h  I 
p r o m i s e d  I w o u l d  p r o v i d e  d u r i n g  m y  b r ief oral t e s t i m o n y  to 
y o u r  C o m m i t t e e  b y  t e l e c o n f e r e n c e  on J a n u a r y  29, 1982. Y o u  
w e r e  r u n ning l a t e  t h a t  d a y  and I p r o m i s e d  to b e  b r i e f  but to 
f o l l o w  up w i t h  th i s  l e t t e r  therea f t e r .

As w a s  a p p a r e n t l y  tr u e  of m a n y  of the w i t n e s s e s  
d u r i n g  the t e l e c o n f e r e n c e  h e aring, I first saw the C o m m i t t e e  
S u b s t i t u t e  for H o u s e  Bill 210 u p o n  a r r i v i n g  at the t e l e c o n­
fer e n c e  h e a r i n g  room. Th u s  m y  r e m a r k s  were i n i t i a l l y  
t a i l o r e d  to t h e  e a r l i e r  v e r s i o n  of H. B. 210, a l t h o u g h  I 
h a v e  now o b v i o u s l y  h a d  a c h a n c e  to r e v i e w  the C o m m i t t e e  S u b s t i t u t e  
as well. I a m  a n  a t t o r n e y  in p r i v a t e  p r a c t i c e  in A n c h o r a g e  
and have been in the a c t i v e  p r a c t i c e  of law for a p p r o x i m a t e l y  
n i n e  and one h a l f  years. A  s u b s t a n t i a l  am o u n t  of m y  p r a c t i c e  
d u r i n g  that t i m e  has b e e n  in the a r e a  of family law. I have 
r e s i d e d  in and p r a c t i c e d  l a w  in A l a s k a  since J u l y  of 1976.
I a m  also m a r r i e d ,  and ha v e  two children, ages o n e  and one 
ha l f  and seven.

My i n i t i a l  r e a c t i o n  a f t e r  r e a ding t h e  o r i g i n a l  H.B.
210, and my i n t e n t  in t e s t i f y i n g ,  w a s  that I w a s  s u b s t a n t i a l l y  
in favor of t h e  bill, and the c o n c e p t s  c o n t a i n e d  therein, 
but troubled b y  so m e  of  the l a n g u a g e  w h i c h  I t h o u g h t  n e e d e d  
work. Upon n o w  r e v i e w i n g  the C o m m i t t e e  Substitute, I find 
that m u c h  of t h e  l a n g u a g e  w h i c h  p r e v i o u s l y  t r o u b l e d  me has 
b e e n  cleaned up, b u t  at the sa m e  t i m e  that m u c h  of the h e a r t  
of the o r i g i n a l  b i l l  has b e e n  r e m o v e d  from the C o m m i t t e e  
S u b s t i t u t e  to its d e t r i m e n t .



A l a s k a  State L e g i s l a t u r e
F e b r u a r y  4, 1 9 8 2
P a g e  2

T he p r i m a r y  d i f f e r e n c e  in the bills, of course, is 
the removal o f  the r e b u t t a b l e  p r e s u m p t i o n  in f a v o r  of j o int 
custody. I a m  in f a v o r  of s u c h  a r e b u t t a b l e  p r e s u m p t i o n ,  
a l t h o u g h  I w o u l d  l i k e  to see the c o n c e p t  b e t t e r  d e f i n e d  than 
was the case i n  t h e  o r i g i n a l  H. B. 210.

1 d o  n o t  n e c e s s a r i l y  a g r e e  w i t h  some of the other 
w i t n e s s e s  w h o  t e s t i f i e d  at the h e a r i n g  that t h e  C o m m i t t e e  
S u b s t i t u t e  t o t a l l y  g u t s  the b i l l  and is w o r s e  t h a n  h a v i n g  no 
b i l l  at all. T h e  C o m m i t t e e  S u b s t i t u t e  if e n a c t e d  would, in 
my opinion, b e  a s t e p  in the r i g h t  dir e c t i o n .  I b e l i e v e  
t h a t  the cr u x  o f  the m a t t e r  is th a t  joint c u s t o d y  is a v e r y  
u s e f u l  and h e l p f u l  concept, of s u b s t a n t i a l  b e n e f i t  in a 
l a rge number o f  c a s e s  in r e s o l v i n g  b i t t e r l y  a c r i m o n i o u s  
disputes, by m e a n s  'which are f r e q u e n t l y  m o s t l y  s e m a n t i c  and 
w i t h  little p r a c t i c a l  d i f f e r e n c e  from t r a d i t i o n a l  c u s t o d i a l  
a w a r d s  ex c e p t  t h a t  j o i n t  c u s t o d y  is c o n s i d e r e d  m o r e  s a t i s f a c t o r y  
to a parent w h o  d o e s  n o t  h a v e  p r i m a r y  c u s t o d y  of  c h i l d r e n  
a f t e r  a d i v o r c e  or  a d i s s o l u t i o n  is granted. J o i n t  c u s t o d y  
is an e x t r e m e l y  u s e f u l  tool w h i c h  sh o u l d  be e n c o u r a g e d  for use 
in future c u s t o d y  d i s p u t e s .  It is m y  further b e l i e f  t h a t  
the p r e s e n t  s t a t e  of the law in A l a s k a  a c t u a l l y  d i s c o u r a g e s  
the use of j o i n t  c u s t o d y ,  b e n i g n l y  if not activ e l y ,  and 
th a t  any step t o w a r d s  ‘.he n jre f r e q u e n t  use of j oint c u s t o d y  
by the courts is a st e p  in the r i g h t  d i r ection. The C o m m i t t e e  
S u b s t i t u t e  is in fact su c h  a st e p  in the right d i r e c t i o n ,  
a l t h o u g h  it is not n e a r l y  as s t r o n g  a step as I w o u l d  like 
to see b e c a u s e  it has l i t t l e  s u b s t a n t i v e  e f f e c t  b e y o n d  its 
m e r e  rhetoric. The a d o p t i o n  of a r e b u t t a b l e  p r e s u m p t i o n ,  
such as that c o n t a i n e d  in the o r i g i n a l  H.B. 210 w o u l d  be a 
m u c h  s tronger s t e p  in the r i g h t  d i r ection.

The l a r g e s t  s i n g l e  d i f f i c u t l y  w i t h  p a s t  joint 
c u s t o d y  a r r a n g e m e n t s  w h i c h  I h a v e  o b s e r v e d  has b e e n  w h e n  the 
jo int c u s t o d y  c o n c e p t  h a s  be e n  i n a d e q u a t e l y  d e f i n e d  and 
s tructured. T h u s  I w o u l d  like to see a bill e n a c t e d  w h i c h  
w o u l d  cr e a t e  a r e b u t t a b l e  p r e s u m t i o n  of joint c u s t o d y  but f u r t h e r  
r e q u i r e  that s u c h  a r r a n g e m e n t s  be t i g htly d e f i n e d  in the 
v a s t  maj o r i t y  o f  cases. The use of m e d i a t i o n  as a u t h o r i z e d  
u n d e r  bo t h  v e r s i o n s  of H.B. 210 w o u l d  be a s i g n i f i c a n t  he l p  
in a r r i v i n g  a t  s u c h  d e f i n i t i o n .  I b e l i e v e  that all joint 
c u s t o d y  a g r e e m e n t s  s h o u l d  be r e q u i r e d  to i n c l u d e  w i t h  s p e c i f i c i t y  
p r o v i s i o n s  for the a c t u a l  p h y s i c a l  c u s t o d y  of the child r e n ,  
t o g e t h e r  w i t h  t h e  ti m e  to be s p e n t  v/ith the c h i l d r e n  w i t h  
the n o n - p h y s i c a l  c u s t o d i a n ,  e x c e p t  in those u n u s u a l  c a ses
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w h e r e  s u c h  s p e c i f i c i t y  is n o t  r e q u i r e d  for g o o d  r e a s o n s  
w h i c h  are s t a t e d  b y  the C o u r t  o n  the record. Such a r e q u i r e­
me n t  of s p e c i f i c i t y  in j o i n t  c u s t o d y  a w a r d s  would, I believe, 
r e s o l v e  the m a j o r  c o n c e r n s  of  t h o s e  p e r s o n s  w h o  h a v e  opposed- 
the r e b u t t a b l e  p r e s u m p t i o n  c o ncept. S u c h  an a p p r o a c h  al s o  
c o m p o r t s  w i t h  m y  o w n  e x p e r i e n c e  in d e a l i n g  w i t h  joint custody, 
w h i c h  is t h a t  c a r e f u l l y  d e f i n e d  j oint c u s t o d y  a r r a n g e m e n t s  
se e m  to w o r k  v e r y  s a t i s f a c t o r y ,  w h e r e a s  l o o s e l y  d e f i n e d  
j o i n t  c u s t o d y  a r r a n g e m e n t s  c a n  f r e q u e n t l y  c r e a t e  m o r e  p r o b l e m s  
than they solve.

Ju s t  as t h e r e  m a y  be rare c a s e s  w h e r e  a l o o s e l y  
d e f i n e d  j o i n t  c u s t o d y  a r r a n g e m e n t  m a y  be a p p r o p r i a t e ,  and 
sh o u l d  I b e l i e v e  be a u t h o r i z e d  if go o d  r e a s o n s  are stated on 
the record, it is c e r t a i n l y  e v e n  m o r e  true that t h ere are 
m a n y  c a s e s  w h e r e  j o i n t  c u s t o d y  is not a p p r o p r i a t e .  I d o  not 
see that as b e i n g  in a n y  w a y  i n c o n s i s t a n t ,  however, w i t h  the 
r e b u t t a b l e  p r e s u m p t i o n .  H y  e x p e r i e n c e  has be e n  that such 
c a ses are r e l a t i v e l y  o b v i o u s  and the p r e s u m p t i o n  can ea s i l y  
be r e b u t t e d  and t h e r e b y  d i s a p p e a r .  O n e  thing not a d d r e s s e d  
d i r e c t l y  in e i t h e r  of the bills, a l t h o u g h  at least an a t t e m p t  
w as made in che o r i g i n a l  H.B. 210, w o u l d  be to p r o v i d e  
some a d d i t i o n a l  t e e t h  to the laws and e n c o u r a g e m e n t  to the 
C o u r t s  to a c t i v e l y  p r o s e c u t e  and stop the sort of o u t r a g e o u s  
conduct, h a r a s s m e n t ,  m a n i p u l a t i n g  of c h i l d r e n  and the like 
w h i c h  o c c u r s  in the all too l a r g e  m i n o r i t y  of cases. W h i l e  
not e s s e n t i a l  to K.B. 210, such p r o b l e m s  are, I believe, 
w o r t h y  of c o n s i d e r a t i o n .

I w o u l d  also like to s p eak b r i e f l y  to the m e d i a t i o n  
p r o v i s i o n s  of the bill. I a m  in c o m p l e t e  a g r e e m e n t  w i t h  the 
c o m m e n t s  of S u p e r i o r  C o u r t  J u d g e  T o m  Schulz in his letter >.-» 
y o u r  C o m m i t t e e  d a t e d  M a y  4, 1981, w h i c h  I found to be an 
e x c e l l e n t  and t h o u g h t  p r o v o k i n g  l e t t e r  and w o u l d  c o m m e n d  
o n c e  a g a i n  to y o u r  a t t e n t i o n .  I firmly believe, as does 
J u d g e  Schulz, that m e d i a t i o n  s h o u l d  be r e q u i r e d  in all but 
the most e x c e p t i o n a l  of cases, a n d  f u r ther that d o i n g  so 
w o u l d  w o r k  a t r e m e n d o u s  i m p r o v e m e n t  in the r e s o l u t i o n  of 
c u s t o d y  d i s p u t e s ,  and t h e r e b y  p a y  for itself a l m o s t  i m m e d i a t e l y  
in terms of time s a v i n g s  from the c r o w d e d  C o u r t  dockets.
M e d i a t i o n  is a l r e a d y  a u t h o r i z e d  by A l a s k a  statutes, but v i r t u a l l y  
n e v e r  o r d e r e d  b y  the Courts, and a n y t h i n g  w h i c h  your C o m m i t t e e  
can do to c h a n g e  that s i t u a t i o n  could, I believe, be of 
s u b s t a n t i a l  b e n e f i t  to the e n t i r e  d o m e s t i c  r e l a t i o n s  field 
in the S t ate of Alaska. Again, K.B. 210 is a step in the 
r i g h t  d i r e c t i o n  b u t  d o e s  n o t  go far enough.
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O n e  final note. C o n c e r n i n g  the c o m m e n t s  of 
m y s e l f  and o t h e r  w i t n e s s e s  at the h e a r i n g  as to l a n g u a g e  
p r o b l e m s  w i t h  the bill, I feel t h a t  s u c h  p r o b l e m s  do e x i s t  
w i t h  b o t h  v e r s i o n s  of  H.B. 210. I h a v e  b e e n  i n v o l v e d  in 
l e g i s l a t i v e  d r a f t i n g  in the past, h o wever, and a m  w e l l  a w a r e  
of the d i f f i c u l t i e s  i n v o l v e d  in d r a f t i n g  go o d  s t a t u t o r y  
language. I ha v e  a l w a y s  b e l i e v e d  t h a t  c r i t i c s  in t h a t  
r e g a r d s  .should be w i l l i n g  to i n v e s t  some of t heir o w n  time 
in a t t e m p t i n g  to r e s o l v e  p r o b l e m s  w h i c h  t h e y  note, in e f f e c t  
p u t  t h e i r  ti m e  w h e r e  their m o u t h  is. S h o u l d  the C o m m i t t e e  
be i n t e r e s t e d  in m y  s u g g e s t i o n s ,  y o u  s h o u l d  feel w i l l i n g  to 
ca l l  on me and I w i l l  be a v a i l a b l e  to a t t e m p t  to h e l p  d r a f t  
l e g i s l a t i v e  l a n g u a g e  a l o n g  the lines w h i c h  I ha v e  r e c o m m e n d e d  
herein.

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n .

Y o u r s  v e r y  truly,

E L L I S  L A W  O FFICES, INC.

'

B y  ' . ̂  ■ . - '
D r e w  P e t e r s o n

D P / j b



EQUAL RIGHTS FOR FATHERS OF ALASKA 

"Alaskans for Childrens Rights"

Children of Divorce Second Partners

Coalition Coalition
A NON-PROFIT ORGANIZATION

February 11, 1982

Michael F. Beirne, Rep.

Chairman, HESS Committee 

Pouch V
Juneau, Alaska 99811

Dear Representative Bierne:

Many hours of testimony have been taken concerning House Bill 210. I 
believe both sides are well presented. I an others I represent, are 

very distressed over the committee's intention to remove the "rebuttable 
presumptive" clause from the bill. I cannot urge you too strongly to 

reconsider that: action', as the bill is "gutted" without these two very 
important words. It is still better than nothing, but without any force 

or teeth

The hast has shoxvn us that to legislate family law statutes without teeth 

is futile. I refer to our study- which we performed, utilizing the court's 
own records. The study pertained to the Anchorage Superior Court custody 

awards for the years 1979 and 1980. During the years studied, only 2.6% 
of disputed child custody cases were settled in favor of the father. This 
is raw bias and presents only the tip of the iceberg in view of the over 
all problem. These shocking results are in spite of the fact that our 

state statutes prohibit discrimination in areas of child custody and our 
Supreme Court has further strengthened those statutes.

The testimony you have heard came from all walks of life, ,.nd can be con­

densed into several categories:

1. Lay-people testifying without any specific knowledge of what is 
really happening, but nevertheless with strong opinions one way or another.

2. Lay-people who have been affected and have tried in vain to enforce

the orders of the court granting them unenforceable visitation.

3. Knowledgeable professionals concerning the area of family law, both 
pro and con.

3605 Arctic Blvd., //588, Anchorage, Alaska, 99503 (907) 272-2345 or 

333-9284. MEMBERS IN: Anchorage, Sitka, Sutton, Ward Cove, Hyder,

Palmer, Kenai, Fairbanks, Ninilchik, Wasilla, Ketchikan and Soldotna 

CHAPTE1 S IN: Fairbanks



I believe that it is fair to say that all the testimony is reflected in the 

letters of Judge Ripley, dated April 7, 1981: Judge Taylor, dated May 3, 1979 
and June 24; Judge Schultz, dated May 4, 1981 and Rudy Johns , dated 

March 31, 1981 and April 7, 1981.

If those documents are reexamined, the truth about how the system works can be 

gleaned as well as solutions to prevent further abuses.

In closing, I wish to iterate m y  strong convictions that House Bill 210 will 

help change attitudes and that is the key to truely changing our outmoded 
and obsolete system for adjudication of child custody cases.

If; Is unbelievable that the bar association (the very element creating the 

atrocities in domestic relations) represents such a minority and could wield 

the power to gut House Bill 210!

It is equally unbelievable that those legal scholars opposing a rebuttable 
presumption clause do so under the guise of a need for clarification!

Rebuttable is just that, irrebuttable is something quite diffcirent and if that
was the magic word, the bar would have a valid concern.

I can tell you from past experience that even with the "rebuttable presumptive"
clause, the courts will continue to do what they hive for the past fifty (50) 

years. The difference is the appellate courts will clarify the wisdom of a 
presumption and will further the concept of changing attitudes. In a number of 

years, attitudes will change to the point when a person goes :o his/her attorney 
and says "I want a divorce and the kids," they will be pointed in the right 
direction with council that tells them the relationship between the other 

parent and the children m u s t continue and be protected, short of showing the 

unfittness. They will be given legal advice, salted with this goal in mind 
and the long term negative impact on all children of divorce will be greatly 
reduced. Even with the presumptive, the court only need state it's reason(s) 

for denying joint custody! Without the presumptive we will lose years in the 
battle of merely desiring to change attitudes!

If what I have stated above was simpl> the opinion of one man, Rudy Johnson, it 

may be looked upon as suspect. But instead, this and my other testimonies are 

supported with studies, facts and the concurring testimonies of Judges and other 
members of the bar, not to mention the citizens of the State of Alaska!

Tv; allow a few individuals within the bar association to gut House Bill 210 would 

be a travesty of justice to the thousands of Alaskan children who will suffer 

the consequences of their parent's divorce over the next ftw years. Please do 
not force these child en to inherit the problems we are working so very hard to 

rid ourselves o f ... problems our parents passed onto us. Put the "rebuttable 
presumptive" back in!

Sincerely,

RUDY JOHNSON
President

R J :peh
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House of Representatives

Official Business

Pouch V 
State Capitol 

Juneau, \laska 99811

January 27, 1982

Katie Green 

6320 Lost Circle 

Anchorage, Alaska 99502

Ms. Green:

HB 210 was introduced last February and was referred 

to the Health, Education and Social Services Committee and 

then to the Judiciary Committee.

I have sent a copy of your letter to Rep. Beirne and 
Rep. Barnes.

I appreciate your comments on this legislation and 

will give carefull consideration to the bill.

Sincerely,

cc: Rep. Beirne

Rep. Barnes

JDMrmjc
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FIRST JUDICIAL DISTRICT 
415 MAIN STREET, ROOM 402 
KETCHIKAN, A LASK A  99901

Chambers o f 
THOMAS E. SCHULZ, Judge

Jody Sutherland 
House HESS Committee 
Pouch V
Juneau, Alaska 99811

Re: Work draft paper - domestic violence
Committee Substitute for HB 210

Dear Mr. Sutherland:

I have finally had an opportunity to review the w o r k  
draft paper concerning domestic violence and the change in 
the definition. I cannot support those amendments that 
change the definition of domestic violence to include e n­
dangering the welfare of a minor, criminal nonsupport, f a i l­
ure to permit visitation or contributing to the delinquency 
of a minor. Those are matters that are particularly not 
suited to being handled in th._ expedited procedures a v a i l­
able under the domestic violence legislation and, even if 
they were, that legislation provides only a short term 
method of dealing w i t h  the situation which is already 
equally available under existing statutes.

The main failure, however, is that the domestic v i o­
lence procedure does not provide a suitable climate to 
actually work toward solutions in situations involving 
danger to the welfare of a minor, failure to permit v i s i­
tation or even contributing to the delinquency of a minor.

The domestic violence legislation has been quite 
effective, so far as I can tell, in providing a readily 
accessible vehicle to deal with Immediate threats to the 
physical welfare of both adults and children living in the 
same household, but it is successful only in that it gives 
the parties breathing time relatively free from the threat 
of further violence in order to work toward more permanent 
solutions for their problem ;. I do not believe it is a



Jody Sutherland 
February 18, 1982 
Page 2

particularly effective vehicle for dealing w i t h  other types 
of domestic problems such as are contemplated in the w o r k  
draft.

I had an opportunity to review HB No. 210 last year, 
and I have also had an opportunity to r eview the work draft 
paper w h i c h  is titled "a committee substitute for HB 210."

I do not know w h y  it is necessary to transfer the 
custody considerations from Title 9 to Title 20. It seems 
to me, however, that if it is advisable to change these 
custody considerations from Title 9 to Title 20, it w o u l d  be 
advisable to transfer the whole divorce code from Title 9 to 
Title 20 so that it is together in one section of the code.

I do not have any particular concern w i t h  the factors 
set out in the bill on w hich the court is to base a custody 
decision except for Subparagraph ( d ) , and the fact that the 
language "all relevant factors including" is apparently being 
stricken from the current legislation. The seven factors 
listed are, I believe, probably the more important of che 
factors considered by the court in a custody dispute, but I 
believe it is impossible to list all of the factors that are 
relevant in a particular case in a statute and I think the 
court should retain the jurisdiction to consider other factors 
that may be relevant in a particular case. My concern vith 
Subparagraph (d) is that the conduct, marital status, social 
or cultural environment, and lifestyle of a parent almost 
always have a bearing on the well-being of the children i n­
volved. In short, I can conceive of only a few cases where 
those factors w o u l d  not be of some importance to anybody trying 
to make a child custody award. In other words, I do not see 
the necessity for Subparagraph (d) at all.

I am a strong supporter of mediation in child custody 
disputes and I tend to support on the concept of shared  
custody between divorcing parents. I do not read this bill 
as mandating shared custody, at least as far as the draft of 
the committee substitute is concerned. Section 4 of HB 210 
does say that there is a rebuttable presumption that shared 
custody is in the best interest of the child, and that lan­
guage causes me some concern. First of all, I think it is 
simply inaccurate in many cases to say that there is any 
kind of a presumption that shared custody is in the best 
interest of the child. I think the proposed committee 
substitute handles the situation much better in Section 4 
when it says that if there is a request for shared custody, 
the reasons for the denial must be stated on the record.

If I can be of further assistance, please let me know.
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Thomas E. Schulz 
Superior Court Judge

TES:me
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ALASKA LEGAL SERVICES CORPORATION

P. O. BOX 309 

BARROW, ALASKA 99723 

907-852-2311

TO: H o u s e  HESS C o m m i t t e e

□  URGENT

□  P L E A S E  R E S P O N D  3 Y  _
□  NO  R E P L Y  N E C E S S A R Y

d a t e : N o v e m b e r  30, 19 81

s u b j e c t : T e s t i m o n y  on  HE 210

P l e a s e  fi n d  e n c l o s e d  wrif.ten 

t e s t i m o n y  on  HB 210 from:

1. L i n d a  W i n g e n b a c h

2. J o h n  H o l m e s

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  

of t h e s e  comme n t s .

REP BY
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T E S T I M O N Y  B E F O R E  T H E  H O U S E  O F  R E P R E S E N T A T I V E S '

C O M M I T T E E  ON HEALTH, E D U C A T I O N  & S O C I A L  S E R V I C E S  

H O U S E  B I L L  NO. 210

My  n a m e  j > L i n d a  W i n g e n b a c h .  I a m  an a t t o r n e y  w i t h  A l a s k a  

L e g a l  S e r v i c e s  C o r p o r a t i o n  in Barrow, Alaska. I h a v e  be e n  in B a r r o w  

for five m o n t h s .  P r i o r  to that, for a p e r i o d  of two years I w a s  in 

p r i v a t e  p r a c t i c e  in P o r t l a n d ,  Oregon, and d u r i n g  m y  last y e a r  of 

law school. I w o r k e d  as an i n t e r n  for the N o r t h w e s t e r n  L e g a l  C l i n i c  

in P o r t land. O r e g o n  is a s t a t e  that has a j o int c u s t o d y  statute.

I f a vor j o i n t  custody, b u t  I feel there are some p r o b l e m s  w i t h  

this s p e c i f i c  bill.

§2 of the bill (page 1, s u b s e c t i o n  b of AS 09.55.205) reads: "An

a p p o i n t m e n t  of a g u a r d i a n  ad l i t e m  for a c h i l d  shall be m a d e  u n d e r  

AS 0 9 . 5 5 . 1 3 0 . "  The c u r r e n t  AS 0 9 . 5 5 . 2 0 5  p r o v i d e s  d i s c r e t i o n  in the 

a p p o i n t m e n t  and reads, "Any a p p o i n t m e n t  of a g u a r d i a n  ad l i _ e m  for a 

c h i l d  s hall be m a d e  u n d e r  AS 0 9 . 6 5 . 1 3 0 . "  I b e l i e v e  this c o u l d  be a 

t y p o g r a p h i c a l  e r r o r  in the bill, r a t h e r  than the i n t e n t  of this c o m m i t­

tee. But, as y o u  can see, t' p a r t i c u l a r  e'rror d r a s t i c a l l y  c h a n g e s  

the m e a n i n g  of this provision. HB '’10, as it r e a d s  now, w o u l d  r e q uire 

a g u a r d i a n  ad l i t e m  to be a p p o i n t e d  in all cases w h e r e  an o r d e r  is 

m a d e  on c u s t o d y  and v i s i t a t i o n — that is, all d i v o r c e  or d i s s o l u t i o n  

c ases w h e r e  c h i l d r e n  are involved, w h e t h e r  or not c u s t o d y  a n d / o r  

Vj-sitation is d i s p u t e d .

If this is n o t  a t y p o g r a p h i c a l  error, then I w i s h  to go on r e c o r d  

o p p o s i n g  the u n n e c e s s a r y  a p p o i n t m e n t  of g u a r d i a n s  ad l i t e m  in cases 

w h e r e  custody, s u pport, a n d / o r  v i s i t a t i o n  is not disputed. I a g ree 

witli M a s t e r  F r a n c i s  Stevens' o r a l  t e s t i m o n y  on this point. In fact,



AS 0 9 . 6 5 . 1 3 0  p r o v i d e s  the n e e d e d  d i s c r e t i o n :

"(a) The c o u r t  may, . . . u p o n  its o w n  m o t ion, a p p o i n t  
an a t t o r n e y  to r e p r e s e n t  the m i n o r  w i t h  r e s p e c t  
to his c u stody, support, a n d  v i s i t a t i o n .  . . .

(c) I n s t e a d  of, or  in a d d i t i o n  to, a p p o i n t m e n t  of an 
a t t o r n e y  u n d e r  (a) of this section, the c o u r t  
may, . . . u p o n  its o w n  m o t ion, a p p o i n t  an 
a t t o r n e y  or  o t h e r  p e r s o n  to s e rve as g u a r d i a n  ad 
l i t e m  to r e p r e s e n t  the b e s t  i n t e r e s t s  of a 
m i n o r  in a n y  l e gal p r o c e e d i n g s  i n v o l v i n g  his 
w e l f a r e ."

T h e r e f o r e ,  as wri t t e n ,  HB 210 c o n f l i c t s  w i t h  the p r o v i s i o n s  of 

AS 0 9 . 65.130, by r e m o v i n g  the d i s c r e t i o n  of the c o u r t  in o r d e r s  on 

c u s t o d y  and v i s i t a t i o n .  A t  the ve r y  least, the bill s h o u l d  m a k e  

these two s t a t u t e s  c o n s i s t e n t .

Further, the A l a s k a  S u p r e m e  C o u r t  b e l i e v e s  that the p o w e r  to 

a p p o i n t  g u a r d i a n s  ad l i t e m  s h o u l d  r e m a i n  d i s c r e t i o n a r y .  In dicta, 

the C o u r t  said: ". . .There w i l l  be m a n y  c u s t o d y  c a s e s  in w h i c h  a 

g u a r d i a n  w i l l  not be needed, and in s u c h  c ases n e i t h e r  the statute, 

the c o u r t  rules, nor our d e c i s i o n s  c o m p e l  the. c o u r t  to w a s t e  its 

time and money, as w e l l  as that of the p a r t i e s  and counsel, in e m­

pl o y i n g  o ne." V e a z e y  v. V a a z e y , 560 P2d 382, 385 (1977). AS 0 9 . 6 5 . 1 3 0  

p r o v i d e s  p a y m e n t  of the g u a r d i a n  ad l i tem from a s s e t s  held j o i n t l y  

by the parents. It is unfair, then, w h e n  parenv.s a g r e e  to c u s t o d y  

and v i s i t a t i o n  to r e q u i r e  th e m  to pay for an u n n e c e s s a r y  a p p o i n t m e n t  

of a g u a r d i a n  ad litem.

II. 52 of the bill (page 2, AS O f . 5 5 . 2 0 5 ( c ) (6)) p e r m i t s  the court, in

d e t e r m i n i n g  the b e s t  i n t e r e s t s  of the child, to consi d e r ,  "the d e s i r a­

bi l i t y  of o f f e r i n g  the c h i l d  a v a r i e t y  of life e x p e r i e n c e s . "  This 

p a r t i c u l a r  c o n s i d e r a t i o n  c o u l d  w o r k  to the d i s a d v a n t a g e  of r ural p a rents, 

e s p e c i a l l y  if the c u s t o d y  d e c i s i o n  is to be m a d e  by an u r b a n  judge.

M a n y  p e o p l e  p e r s e v e r e  in the b e l i e f  that " v a r i e t y  of life e x p e r i e n c e s "



can only be  o b t a i n e d  in an u rban setting. T h e r e f o r e ,  w h e n  t h e r e  is 

a c o n f l i c t  b e t w e e n  a c u s t o d i a n  in an u r b a n  s e t t i n g  a n d  o n e  in a r u r a l  

setting, the r u r a l  p a r e n t  w o u l d  be p l a c e d  at a d i s a d v a n t a g e  b e f o r e  an 

u r b a n  jucge.

A  v a r i e t y  o f  life e x p e r i e n c e s  has n o t  b e e n  d e f i n e d  a n d  is so 

v a g u e  and a m b i g u o u s  as to e n c o u r a g e  i n d i v i d u a l  bi a s  in i n t e r p r e t a t i o n .

AS O'j . 55.205 (c) (6) of this b i l l  a l s o  s eems to c o n f l i c t  w i t h  s u b­

sec t i o n  (d) of the same b i l l  w h e r e i n  "the c o u r t  m a y  not c o n s i d e r  the. . . 

income, so c i a l  o r  c u l t u r a l  e n v i r o n m e n t ,  . . .of e i t h e r  parent. . . . "  

W h e r e  w o u l d  " v a r i e t y  of life e x p e r i e n c e s "  come e x c e p t  due to the 

"income, s o c i a l  o r  c u l t u r a l  e n v i r o n m e n t "  of a parent?

III. 153 of the bi l l  (page 3, AS 25.20.0G0) a l l o w s  the c o u r t  to s e t t l e

d i s p u t e s  o v e r  the c u s t o d y  of children, b a s e d  on a c h i l d ' s  b e s t  interest. 

The c o urt is s p e c i f i c a l l y  i n s t r u c t e d  to c o n s i d e r  the f a c t o r s  e n u m e r a t e d  

in AS 0 9 . 5 5 . 2 0 5 ( c ) .  B e s i d e s  my o b j e c t i o n s  *-o AS 0 9 . 5 5 . 2 0 5 ( c ) ( 6 ) ,  I 

feel this s e c t i o n  s h o u l d  al s o  s p e c i f i c a l l y  p r o h i b i t  the c o u r t  from 

c o n s i d e r i n g  t h e s e  f a c t o r s  e n u m e r a t e d  in AS 0 9 . 5 5 . 2 0 5 ( d ) .  S i n c e  2 5 . 2 0 . 0 6 0  

c o n c e r n s  the d e t e r m i n a t i o n  of c u s t o d y  of child r e n ,  b o t h  the f a c tors 

and the p r o h i b i t i o n s  in AS 0 9 . 5 5 . 2 0 5  sh o u l d  apply. By o n l y  s p e c i f y i n g  

s u b s e c t i o n  (c), tne bi l l  s u g g e s t s  that the c o u r t  m a y  c o n s i d e r  the 

o t h e r w i s e  p r o h i b i t e d  factors.

IV. §4 of  the bill (page 3, AS 25.20.070) c r e a t e s  a r e b u t t a b l e  p r e s u m p­

tion that s h a r e d  c u s t o d y  s in the b e s t  i n t e r e s t  of  the child. I a g r e e  

wi t h  M a s t e r  F r a n c i s  Stevens' and A t t o r n e y  J o h n  R e e s e ' s  t e s t i m o n y  that 

sh a r e d  or joint c u s t o d y  is an a l t e r n a t i v e  to be c o n s i d e r e d  in all cases, 

e q u a l l y  w i t h  c u s t o d y  in a s i n g l e  parent. A l t h o u g h  sh a r e d  c u s t o d y  is 

p r e f e r a b l e  to s o l e - p a r e n t  custody, r a i s i n g  it tc the level of a 

/



r e b u t t a b l e  p r e s u m p t i o n  is u n n e c e s s a r y  and can c r e a t e  a d d i t i o n a l  p r o b l e m s  

for the d i v o r c e d  p a r e n t s  they m a y  n o t  be p r e p a r e d  to handle. The 

a t t o r n e y ,T i n o t h y  Lynch, felt t h a t  if j o int c u s t o d y  w e r e  n o t  m a d e  a 

r e b u t t a b l e  presumption,, this b i l l  w o u l d  c o m p l e t e l y  lose its me a n i n g .

That, o b v i o u s l y ,  is no r e a s o n  to m a k e  s h a r e d  c u s t o d y  a r e b u t t a b l e  

p r e s u m p t i o n .  If it is d e c i d e d  the w h o l e  b i l l  is w o r t h l e s s ,  that d e c i s i o n  

s h o u l d  be made. If the s u b s t a n c e  of a b i l l  is lost, the bi l l  s h o u l d  

be e l i m i n a t e d - - t h a t  is, a p o o r  p r o v i s i o n  s h o u l d  not be r e t a i n e d  s i m p l y  

b e c a u s e  the bi.'.l w o u l d  o t h e r w i s e  be m e a n i n g l e s s .  T h a t  is w h a t  these 

h e a r i n g s  and w r i t t e n  t e s t i m o n y  is all about.

Besides, s t a t u t o r i l y  p r o m o t i n g  s h a r e d  c u s t o d y  is w o r t h w h i l e .

H o wever, s h a r e d  c u s t o d y  s h o u l d  n o t  be a r e b u t t a b l e  p r e s u m p t i o n  b e c a u s e  

it b r i n g s  an i m p r o p e r  bias into the court. S h a r e d  c u s t o d y  is not a l w a y s  

in the b e s t  i n t e r e s t  of the child. It s h o u l d  be e n c o u r a g e d ,  yes, b u t  in 

m a n y  cases, as Mr. L y n c h  and Mr. R eese p o i n t e d  out, m a n y  c o u p l e s  w h o  are 

d i v o r c i n g  c a n n o t  sort o u t  t h eir fee l i n g s  s u f f i c i e n t l y  to a g r e e  to a 

joint c u s t o d y  a r r a n g e m e n t .  A n d  if c o u p l e s  c a n n o t  a g r e e  to the s h a r e d  

c u s t o d y  a r r a n g e m e n t ,  s h a r e d  c u s t o d y  wi l l  not w o r k  because, as Ms. L o u s t e r  

testified, the a b i l i t y  to c o m m u n i c a t e  w i t h  ea c h  o t h e r  and c o m e  to 

m u t u a l l y  a g r e e a b l e  d e c i s i o n s  c o n c e r n i n g  the w e l f a r e  of the c h i l d  is 

e s s e n t i a l  in a j o int c u s t o d y  s i t uation. A l a s k a  c a n n o t  be c o m p a r e d  

w i t h  C a l i f o r n i a ,  O r e gon, o r  o t h e r  lower 48 s t a t e s  w h e r e  the s t ate c o u r t  

s y s t e m s  p r o v i d e  family c o u n s e l o r s  to h e l p  c o u p l e s  co m e  to a g r e e m e n t  on 

s h a r e d  c u s t o d y  and o f f e 1' c o n t i n u i n g  aid. T h e  m a j o r i t y  of the state 

c o u r t s  in A l a s k a  c a n n o t  o f f e r  this kind of help.

W i t h  s h a r e d  c u s t o d y  a r e b u t t a b l e  p r e s u m p t i o n ,  p a r e n t s  are p u s h e d  

into that a l t e r n a t i v e .  It b e c o m e s  an easy tool to be u s e d  by one p a r t y  

or the o t h e r  in n e g o t i a t i n g  o t h e r  a s p e c t s  of the d i vorce. It wi l l  tend
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to d e l a y  the d i s s o l u t i o n  of a m a r r i a g e ,  c o n f l i c t i n g  w i t h  the i n t e n t  

of the c u r r e n t  s t a t u t e s  p r o v i d i n g  a s p e e d y  r e s o l u t i o n  to the p e t i tion, 

the d e l a y  a n d  i n t e r v e n i n g  b a r g a i n i n g  b e i n g  p o s s i b l y  d e t r i m e n t a l  to 

the child. The c o u r t  s h o u l d  f a v o r  a g r e e m e n t s  b e t w e e n  p a r e n t s  c o n c e r n i n g  

the c u s t o d y  of c h i l d r e n  b u t  s h o u l d  n o t  p r e s u m e  that all c a r i n g  p a r e n t s  

can co m e  u p  w i t h  a j o i n t  c u s t o d y  a g r e e m e n t  at the time of the divorce.

In s o m e  cases, the p a r e n t s  m a y  e v e n  a g r e e  that one o r  the o t h e r  of 

t h e m  s h o u l d  h a v e  sole custody.

V. §4 of this b i l l  (page 3, AS 25 . 2 0 . 0 9 0 ( d ) )  al l o w s  a c o u r t  to

" r e q u i r e  the p a r e n t s  to s u b m i t  to the c o u r t  a p r o p o s a l  for a w a r d  of 

s h a r e d  c u s t o d y . "  Th i s  is o b j e c t i o n a b l e  for the same r e a s o n s  as s t a t e d  

above. W h e r e  two p e o p l e  c a n n o t  co m e  to an a g r e e m e n t  by t hemselves, 

the c o u r t  c a n n o t  force t h e m  to, p a r t i c u l a r  w h e r e  the i n t e r e s t s  of the 

c h i l d  are at stake. A n d  u n l e s s  the p a r e n t s  a g r e e  to s hare custody, the 

p r o p o s a l  w o u l d  n o t  be w o r k a b l e .  The c o u r t  s h o u l d  not be ab l e  to force 

n e g o t i a t i o n s  b e t w e e n  p o s s i b l y  b a t t l i n g  p a r e n t s  u n d e r  c i r c u m s t a n c e s  the 

c o u r t  is n o t  f u lly a p p r i s e d  of. E v e n  if this bi l l  is p a s s e d  w i t h  the 

a b o v e  r e b u t t a b l e  p r e s u m p t i o n  intact, this s e c t i o n  s h o u l d  be e l i m i n a t e d .  

If this s e c t i o n  is also retai n e d ,  the c o u r t  s h o u l d  be r e q u i r e d  to give 

the p a r t i e s  an "out" by p e r m i t t i n g  th e m  to sh o w  that such a p r o p o s a l  is 

in a p p r o p r i a t e .  If the i n t e n t  of this s e c t i o n  is m e d i a t i o n  b e t w e e n  

parents, that is h a n d l e d  u n d e r  the p r o p o s e d  AS 25.20.080, w h i c h  p e r m i t s  

the c o u r t  to appoint, or be, a third p a r t y  mediator.

VI. §4 of the b i l l  (page 4, AS  2 5 . 2 0 . 1 2 0 ( 4 - 5 ) )  p e r m i t s  a court, in

d e t e r m i n i n g  s h a r e d  custody, to c o n s i d e r  "(4) the a d v a n t a g e s  of m a i n­

tai n i n g  the c h i l d  in the same c o m m u n i t y  as c o m p a r e d  w i t h  the p o t e n t i a l  

a d v a n t a g e s  o f  a n e w  c o m m u n i t y ;  (5) the a d v a n t a g e s  of p r o v i d i n g  a v a r i e d  

life e x p e r i e n c e  for the c h i l d . "  This p r o v i s i o n  is o b j e c t i o n a b l e
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VII.

f or the same r e a s o n s  as m y  p a r t  II,, above. A l a s k a  is a s t a t e  of  

v a s t  la n d  area. M a n y  of its c o m m u n i t i e s  c a n  o n l y  be r e a c h e d  by  air 

o r  water. In m a n y  cases, d i v o r c e d  p a r e n t s  live far aw a y  f r o m  e a c h  

o t h e r  or, at least, in a r eas w h e r e  it w o u l d  b e  d i f f i c u l t  to t r a v e l  

f r o m  o n e  to the other. Again, the "var .ety of  life e x p e r i e n c e s "  f a c t o r  

w o u l d  w o r k  to the d i s a d v a n t a g e  o f  the p a r e n t  in the r u r a l  c o m m u n i t y ,  

e s p e c i a l l y  if it is o n e  of the m a n y  i s o l a t e d  c o m m u n i t i e s  in this state, 

b e c a u s e  of i n h e r e n t  b i a s e s  a g a i n s t  i s o l a t e d  v i l l a g e s .  It is n o t  possi b l e ,  

due to the si z e  of A l a s k a  and the d i s t a n c e s  b e t w e e n  c o m m u n i t i e s  and the 

lack of u r b a n  centers, to c o m p a r e  this s t a t e  w i t h  any o t h e r  s t a t e  in the 

"l o w e r  48". T h e s e  f a c tors a g a i n  c o n f l i c t  w i t h  AS 0 9 . 5 5 . 2 0 5 ( d ) ,  above, 

w h i c h  p r o h i b i t s  the c o u r t  f r o m  c o n s i d e r i n g  a p a r e n t ' s  income, s o c i a l  or 

c u l t u r a l  e n v i r o n m e n t .  T h o s e  p r o h i b i t i o n s  s h o u l d  a p p l y  h e r e  b e c a u s e  the 

d e t e r m i n a t i o n  of s h a r e d  c u s t o d y  is a d e t e r m i n a t i o n  of c u s t o d y  and t h e r e­

fore the same c r i t e r i a  s h o u l d  apply.

<*4 of the b i l l  (page 5, AS 2 5 . 20.150) a l l o w s  the c o u r t  co a w a r d

c u s t o d y  to a n o n p a r e n t  if it "finds that an a w a r d  of c u s t o d y  to a p a r e n t

w o u l d  be d e t r i m e n t a l  to the b e s t  i n t e r e s t s  of the c h i ld." Th i s  c r i t e r i o n

do e s  not g i v e  s u f f i c i e n t  i m p o r t  to the p a r e n t - c h i l d  r e l a t i o n s h i p ,  w h i c h

has C o n s t i t u t i o n a l  p r o t e c t i o n .  See, for exa m p l e ,  M e y e r  v. N e b r a s k a ,

262 US 390 (1923); P i e r c e  v. S o c i e t y  of S i s t e r s , 268 US 510 (1925);

S k i n n e r  v. O k l a h o m a , 316 US 535 (1942); May v. A n d e r s o n , 345 US 528 (19 53) ;

S t a n l e y  v. I l l i n o i s , 405 US 645 (1972); W i s c o n s i n  v. Y o d e r , 406 US 205

(1972); Q u i l l o i n  v. W a l c o t t , 434 US 246 (1958). T h e  A l a s k a  S u p r e m e

C o u r t  has said:

"We a g r e e  that the r i g h t  of p a r e n t s  to the care, 
c u s t o d y  and c o n t r o l  of their c h i l d r e n  is an i m p o r­
tant an 3 s u b s t a n t i a l  r i g h t  p r o t e c t e d  by, a l t h o u g h  
not s p e c i f i c a l l y  e n u m e r a t e d  in, b o t h  the U n i t e d
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S t a t e s  and A l a s k a  C o n s t i t u t i o n s . "  M a t t e r  of S . D . , J r . ,
549 P2d 1190, 1200 (Alaska, 1976).

T he A l a s k a  S u p r e m e  Court, in T u r n e r  v. P a n n i c k , 540 P 2 d  1051 (1975), 

s p e c i f i c a l l y  found, c o n t r a r y  to Mr. L y n c h ' s  tes t i m o n y ,  th a t  " d e t r i m e n t a l  

to the b e s t  i n t e r e s t "  is the w r o n g  t e s t  to apply. In fact, the S u p r e m e  

C o u r t  r e v e r s e d  the o r d e r  of the S u p e r i o r  C o u r t  b e c a u s e  the l a t t e r  had 

a p p l i e d  the "best i n t e r e s t "  test. T h e  c o u r t  f o u n d  t h a t  c u s t o d y  in 

<-'.ae p a r e n t  is c l e a r l y  " p r e f e r a b l e  a n d  o n l y  to be r e f u s e d  w h e r e  c l e a r l y  

d e t r i m e n t a l  to the chil d . "  540 P2a at 1055. T h e  C o u r t  h e l d  that "If 

'best interest' of the c h i l d  is the o n l y  c r i t e r i o n ,  t h e n  a j udge m a y  

take c h i l d r e n  f r o m  t h e i r  p a r e n t s  b e c a u s e  the j u dge p e r s o n a l l y  d i s a g r e e s  

w i t h  the parents' l i m i t e d  m e a ns." 540 P 2 d  at 1054. T h e r e f o r e ,  "Unless 

the s u p e r i o r  c o u r t  d e t e r m i n e s  that a p a r e n t  is unfit, has a b a n d o n e d  

the child, or that the w e l f a r e  of the c h i l d  r e q u i r e s  th a t  a n o n - p a r e n t  

r e c e i v e  cus t o d y ,  the p a r e n t  m u s t  be a w a r d e d  c u s t o d y . "  540 P 2 d  at- 1 055.

It is d i f f i c u l t  to d i s t i n g u i s h  b e t w e e n  the test "best i n t e r e s t "  

and " d e t r i m e n t a l  to the w e l f a r e . "  T h e  A l a s k a  S u p r e m e  C o u r t  e x p l a i n e d  

in V e a z e y  v. V e a z e y , 560 P2d 332, 286 (1977), that " B e t w e e n  p arents, 

c u s t o d y  is to be a w a r d e d  a c c o r d i n g  to the b e s t  i n t e r e s t s  of the child. . . 

B e t w e e n  p a r e n t  and a n o n - p a r e n t ,  the p a r e n t  is to be p r e f e r r e d  u n l e s s  

p l a c i n g  c u s t o d y  w i t h  h i m  or her w o u l d  be d e t r i m e n t a l  to the child."

U n d e r  the " C h i l d  in N e e d  of Aid" statutes, the S t a t e  has a set of c e r t a i n  

m i n i m u m  s t a n d a r d s  for p a r e n t i n g  and w h e n  p a r e n t s  fall b e l o w  that s t a n­

dard, the S t a t e  can st e p  in and m a k e  the c h i l d  a w a r d  of the court.

T h a t  is, the S t a t e  m u s t  sh o w  that the p a r e n t a l  ca r e  is d e t r i m e n t a l  to the 

w e l f a r e  of the c h i l d  or the p a r e n t s  are unfit. The " d e t r i m e n t a l  to the 

b e s t  i n t e r e s t s "  c r i t e r i o n  can be a b o v e  that s t a n d a r d  and i n t e r j e c t s  a 

c o m p a r a t i v e  suui.dar.- That is, w h o  can p r o v i d e  the m o s t  for the child.

The "best i n t e r e s t  test does not r e q u i r e  a d e t e r m i n a t i o n  that the p a r e n t



c r e a t e s  h a r m  or a d a n g e r  to the c h i l d ' s  w e l f a r e .  T h e r e f o r e ,  it is an 

i m p r o p e r  te s t  to u s e  to d e t e r m i n e  c u s t o d y  as b e t w e e n  a p a r e n t  and a 

n o n - p a r e n t .  As in T u r n e r  v. P a n n i c k , s u p r a , the t e s t  s h o u l d  be "aetri 

m e n t a l  to the w e l f a r e  of  the child, abandor. Aent o f  the child, or 

p a r e n t a l  u n f i t n e s s . "

T h a n k  y o u  for c o n s i d e r i n g  my  s t atements.

L i n d a  M. W i n g e n b a c h  
A t t o r n e y - a t - L a w
A L A S K A  L E G A L  S E R V I C E S  C O R P O R A T I O N
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T E S T I M O N Y  B E F O R E  T H E  H O U S E  OF R E P R E S E N T A T I V E S '

C O M M I T T E E  O N  HEALTH, E D U C A T I O N  & S O C I A L  S E R V I C E S

H O U S E  B I L L  NO. 210 

N o v e m b e r  2 9 , 1981

M y  n a m e  is J o h n  M. Holmes. I a m  e m p l o y e d  as a s taff a t t o r n e y  w i t h  

the A l a s k a  L e g a l  S e r v i c e s  C o r p o r a t i o n  at Barrow, Alaska. I w o r k e d  in 

the F a i r b a n k s  A L S C  o f f i c e  f r o m  December, 1977 u n t  .1 ' igu.st, 1978, and 

have w o r k e d  in the B a r r o w  A L S C  o f f i c e  s i n c e  A u g u s t ,  1978. A  s i g n i f i c a n t  

nu m b e r  of  m y  c a s e s  i n ^ O x v e  issues of  d i v o r c e  and c h i l d  custody.

I a m  c o n c e r n e d  a b o u t  two a s p e c t s  of the bill w h i c h  m a y  not be 

r e c e i v i n g  the focus w h i c h  they deserve. T h i s  t e s t i m o n y  w i l l  be l i m ited 

to the f o l l o w i n g  two issues: 1) The e r o s i o n  of the p a r e n t ' s  right to

custody, as a g a i n s t  a n o n - p a r e n t  [AS 2 5.20.130,150] a n d  2) T h e  factors 

e n u m e r a t e d  in the p r o p o s e d  best i n t e r e s t s  te s t  [AS 9.5 5 . 2 0 5 ( c ) ;  25.20.120]

I. T H E  E R O S I O N  O F  T H E  P A R E N T ' S  R I GHT T O  C U STODY, AS A G A I N S T  A 
N O N - P A R E N T  [25.20.130,150]

T h i s  .'ill w o u l d  g i v e  n o n - p a r e n t s  n e a r l y  e qual p r i o r i t y  w i t h  p a r e n t s  

in c o m p e t i n g  for c u s t o d y  o f  the child. It t h e r e b y  e r o d e s  the c o n s t i t u t i o n a l  

right o f  the p a r e n t  to the care, custody, a n d  c o n t r o l  of the child. It 

also d i r e c t l y  c o n t r a d i c t s  the A l a s k a  S u p r e m e  C o u r t ' s  s t a t e m e n t  in T u r n e r  

v. P a n n i c k , A l a ska, 540 P . 2d 1051 (1975), that a n o n - p a r e n t  c a n n o t  be 

a w a r d e d  c u s t o d y  a b s e n t  a f i n d i n g  of u n f i t n e s s  or a b a n d o n m e n t  on  the part 

of the p a r ert, or that the w e l f a r e  o f  the c h i l d  r e q u i r e s  i t . T h e  C o u r t  

c l e a r l y  r e j e c t e d  the best i n t e rests test, w h i c h  it d i s t i n g u i s h e d  as follows-

"In o r d e r  tc s a t i s f y  the " w e l f a r e  of the ch i l d "  r e q u i r e­
ment, the n o n - p a r e n t  m u s t  s h o w  that it c l e a r l y  w o u l d  be 
d e t r i m e n t a l  to the c h i l d  to p e r m i t  the p a r e n c  to ha v e  custody.
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O n  the o t h e r  hand, u n d e r  the "best i n t e r e s t s "  test, the 
c o u r t  is f r e e  to c o n s i d e r  a n u m b e r  of f a c t o r s  i n c l u d i n g  
the m o r a l  f i t n e s s  of the two p a r t i e s ;  the h o m e  e n v i r o n­
m e n t s  o f f e r e d  b y  the parties; the e m o t i o n a l  ties to the 
c h i l d  by  the p a r r i e s ;  the age, sex or h e a l t h  of the child; 
the d e s i r a b i l i t y  of c o n t i n u i n g  an e x i s t i n g  c h i l d - t h i r d  
p a r t y  r e l a t i o n s h i p ;  and the p r e f e r e n c e  of the c h i l d . "
(P. 1054, supra)

T h e  " w e l f a r e  of the c h i l d "  test is re a t o t a l l y  i n d e p e n d e n t

test, a n d  o n e  w h i c h  s e r v e s  to p r o t e c t  the r i g h t  of  the p a r e n t  to c u s t o d y  

of the child. T h e r e  m a y  be i n s t a n c e s  w h e r e  a p a r e n t  is not u n f i t  a n d  

yet is a l s o  in n o  p o s i t i o n  to e x e r c i s e  c u s t o d y ;  this c o u l d  h a p p e n  if the 

p a r e n t  w e r e  a s i n g l e  p a r e n t  w h o  had se v e r e  m e d i c a l  p r o b l e m s .  Under such 

c i r c u m s t a n c e s  a c o u r t  w o u l d  n o t  be i n c l i n e d  to a d j u d g e  a l o v i n g  pa r e n t  

'unfit'; h o w e v e r  it m i g h t  g r a n t  c u s t o d y  to a n o n - p a r e n t  on the g r o u n d  

that the w e l f a r e  of the c h i l d  r e q u i r e d  it. The p a r e n t  w o u l d  still be 

a b l e  to r e t a i n  p r i o r i t y  to e x e r c i s e  c u s t o d y  s h o u l d  his or her c o n d i t i o n

The p a r e n t ' s  r i g h t  to c u s t o d y  c a n  be d e f e a t e d  o n l y  by s h o w i n g  

u n f i t n e s s ,  a b a n d o n m e n t ,  or that the w e l f a r e  o f  the c h i l d  r e q u i r e s  o t h e r  

p l a c e m e n t .  O t h e r w i s e  it is u n p e r s u a s i v e  that the c h i l d  m i g h t  e n joy 

s u p e r i o r  a d v a n t a g e s  e l s e w h e r e ,  m i g h t  be h a p p i e r  e l s e w h e r e ,  or m i g h t  p r e f e r  

to live e l s e w h e r e .

The p r o p o s e d  P r e f e r e n c e s  On A w a r d  set o u t  in AS 25.2 0 . 1 3 0 ( 4 )  

and the p r o p o s e d  A w a r d  Of C u s t o d y  To N o n P a r e n t  set out in A S  2 5 . 2 0 . 1 5 0  

are d a n g e r o u s  to the c o n s t i t u t i o n a l l y  p r o t e c t e d  rig h t s  of p a r e n t s  to 

r a i s e  their own c h i l d r e n .  T h e  bill w o u l d  put the p a r e n t  o n  the d e f e n s i v e

improve
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a g a i n s t  any t h i r d  p a r t y  w h o  c o u l d  d e m o n s t r a t e  s u p e r i o r  a d v a n t a g e s  to 

t h o s e  t h e  p a r e n t  c o u l d  offer. It w o u l d  g r e a t l y  p r e j u d i c e  t h e  r i g h t s  

of r u r a l  p a r e n t s ,  w h o s e  o w n  v a l u a b l e  l i f e s t y l e  c o u l d  be i g n o r e d  as a 

t h ird p a r t y  p a i n t e d  c o m p e l l i n g  images o f  the a d v a n t a g e s  of  u r b a n  life. 

T h e  bill p r e s e n t l y  v i o l a t e s  its own I n t e n t  s ection, § 1, w h i c h  p r o m o t e s  

the h i s t o r i c  and c o n t i n u i n g  p u b l i c  i n t e r e s t  in the p r e s e r v a t i o n  of the 

nu c l e a r  family.

II. r. i.’E FACTORS ENUMERATED IN THE PROPOSED BEST INTERESTS TEST 
'[AS 9.55.205 (c); 25.20.120]

S e v e r a l  of the f a c t o r s  li s t e d  in 9 .55.205(c) a n d  2 5 . 2 0 . 1 2 0  c o u l d  

be p r e j u d i c i a l  to the r i g h t s  of r ural p a r e n t s .  B o t h  list "the d e s i r ­

a b i l i t y  of o f f e r i n g  the c h i l d  a v a r i e t y  of  li f e  e x p e r i e n c e s " .  AS 

2 5 . 2 0 . 1 2 0  a l s o  l i s t s  "the a d v a n t a g e s  of m a i n t a i n i n g  the c h i l d  in the 

same c o m m u n i t y  as c o m p a r e d  w i t h  the p o t e n t i a l  a d v a n t a g e s  of a n e w  

c o m m u n i t y " .

T h e s e  f a c t o r s  c o u l d  be e a s i l y  m i s a p p l i e d ,  on the a s s u m p t i o n  that 

an u r b a n  l i f e s t y l e  w o u l d  be m o r e  'varied' a n d  o f f e r  m o r e  'advantages'. 

In the m i d s t  of a c u s t o d y  case, an u r b a n  p a r e n t  w o u l d  p o i n t  to the 

v a r i e t y  o f  f o r m a l  e d u c a t i o n a l  p o s s i b i l i t i e s  a n d  to o t h e r  a c t i v i t i e s  

a v a i l a b l e  in u r b a n  areas. A  c o u r t  c o u l d  t h e n  o v e r l o o k  the c o m p a r a b l e  

a d v a n t a g e s  of r u r a l  life.

AS 9. 55.205 (c)(6) and AS  25.20. 120 (4) (5) s h o u l d  be d e l e t e d  from 

the bill. S u b p a r a g r a p h  (6) d i m i n i s h e s  the p r o t e c t i o n  g i v e n  to r ural 

p a r e n t s  in A S  9 . 5 5 . 2 0 5 ( d ) .



H R  C o m m i t t e e  Cn
Health, E d u c a t i o n  and S o c i a l  S e r v i c e s  
H o u s e  Bi l l  No. 210
T e s t i m o n y  of J o h n  M. H o l m e s ,  B a r r o w  
N o v e m b e r  29, 1981 
P a g e  F o u r

In summary, it is m y  r e q u e s t  th a t  t h e  b i l l  be r e d r a f t e d  so 

as to p r o t e c t  the c o n s t i t u t i o n a l  r i g h t  o f  p a r e n t s  to t h e  care, 

c u s t o d y ,  and c o n t r o l  o f  t h e i r  c h i l d r e n .  The A l a s k a  S u p r e m e  C o u r t  

p r o v i d e s  g u i d a n c e  in T u r n e r  v. P a n n i c k , A l a s k a ,  540 P2d 1 0 5 1  (1975). 

F a c t o r s  r e l a t i n g  to c u s t o d y  d e t e r m i n a t i o n s  b e t w e e n  p a r e n t s  s h o u l d  

not be d r a f t e d  so as to f a v o r  u r b a n  p l a c e m e n t s  ov e r  r u r a l  p l a c e m e n t s .

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  of t h e s e  comme n t s .  P l e a s e  

c o n t a c t  m e  at any time if y o u  ha v e  a n y  q u e s t i o n s  r e g a r d i n g  this 

testimony.

S i n c e r e l y  Yours,

i
"" t - '* . »' !■

J o h n  M. Holmes,
A t t o r n e y  at L a w

P.O. Bo:: 309 
Barrow, A l a s k a  99723 
Tel: 8 5 2 - 2 3 1 1



D e a r  S i r s ,
I a m  t h e  n o n - c u s t o d i a l  p a r e n t  of a b e a u t i f u l  e i g h t - y e a r  

o l d  g i r l ,  R a c h e l .  F o r  t h e  p a s t  t h r e e  t o  f o u r  y e a r s ,  I h a v e  

b e e n  s h o o t i n g  f o r  j o i n t  c u s t o d y  at b e s t ,  f o r  s h a r e d  c o u s t o d y  

o u t s i d e  t h e  l a w  at l e a s t .  T h e  p r o c e s s  o f  r e c o n c i l i a t i o n  

a n d  b u i l d i n g  o f  a m u t u a l  t r u s t  h a s  b e e n  p a i n f u l l y  s l o w .  W e  

a r e  n o t  t h e r e  y e t ,  b u t  w e  a r e  n o w  c l o s e r  t h a n  w e  h a v e  e v e r  b e e n .  

W e  h a v e  j u s t  t a k e n  a g i a n t  s t e p  t o w a r d  f u l l  u n d e r s t a n d i n g  
a n d  c o o p e r a t i o n  w i t h  t h e  d e v e l o p e m e n t s  o v e r  t h e  p a s t  m o n t h .

R a c h e l  c a m e  to v i s i t  us f o r  f o u r  w e e k s  f o l l o w i n g  C h r i s t m a s .  
T h r e e  w e e k s  i n t o  t h e  v i s i t a t i o n ,  w e  d e c i d e d  to s e e  if w e  c o u l d  

k e e p  R a c h e l  f o r  t h e  r e m a i n d e r  o f  t h i s  s c h o o l  y e a r .  A  n u m b e r  

o f  f a c t o r s  w e n t  i n t o  m a k i n g  t h i s  d e c i s i o n ;  a c a d e m i c  p e r f o r m a n c e  
in t h e  s c h o o l  h e r e  c o m p a r e d  w i t h  p e r f o r m a n c e  in W a s h i n g t o n ,  

a m o u n t  o f  s u p e r v i s i o n  w e  w e r e  g i v i n g  R a c h e l  c o m p a r e d  w i t h  the 

a m o u n t  h e r  m o t h e r  w a s  a b l e  to p r o v i d e ,  a n d  o t h e r  f a c t o r s  as 

w e l l .  O n e  v e r y  i m p o r t a n t  f a c t o r  w a s  t h a t  R a c h e l  d e f i n i t e l y  
w a n t e d  to s t a v .

I n i t i a l l y ,  R a c h e l ' s  m o t h e r ' s  r e s p o n s e  w a s  ' n o ' ,  a c c o m ­

p a n i e d  w i t h  n o  c o n c r e t e  r e a s o n s .  S h e  w a s  s i m p l y  a f r a i d  t h a t  

s h e  w o u l d  n o t  g e t  h e r  b a c k ,  a n d  t h a t  s h e  m i g h t  s o m e h o w  

c o m p r o m i s e  h e r  p o s i t i o n  as t h e  c u s t o d i a l  p a r e n t .  T h e r e  w a s  
n e v e r  a n y  r e f e r e n c e  tc w h a t  w a s  t h e  b e s t  f o r  R a c h e l .  I a c ­
c e p t e d  h e r  d e c i s i o n .

T h e  n i g h t  b e f o r e  R a c h e l  w a s  d u e  to r e t u r n  to W a s h i n g t o n ,  

w h i l e  p a c k i n g  h e r  s u i t c a s e s ,  R a c h e l  b r o k e  d o w n  c r y i n g .  S h e  

s a i d  t h a t  s h e  d i d  n o t  w a n t  to go b a c k .  A t t e m p t s  at r e a s s u r a n c e  

d i d  n o t  a l t e r  h e r  p o s i t i o n .  I d e c i d e d  t o  t r y  c o n v i n c i n g  h e r  

M o t h e r  a g a i n .  A f t e r  a n  h o u r  o n  t h e  p h o n e ,  I g o t  a c o m m i t m e n t

f r o m  h e r  m o t h e r  t h a t  s h e  w o u l d  g i v e  t h i s  m u c h  m o r e  s i n c e r e
c o n s i d e r a t i o n .

At t h i s  p o i n t ,  I c o n t a c t e d  R u d y  J o h n s o n  o f  E q u a l  F i g h t s  f o r  
F a t h e r s  o f  A l a s k a .  I ' t o l d  h i m  t h a t  I w a s  p l a n n i n g  to h a v e  

R a c h e l  s t a y  up w i t h  m e  a n d  a c c e p t  the c o n s e q u e n c e s .  T h r o u g h  

h i s  c o u n c i l ,  I r e a l i z e d  t h a t  t h i s  c o u r s e  of a c t i o n  w o u l d  n o t  

be t h e  b e s t  f o r  R a c h e l .  d e e p i n g  in m i n d  R a c h e l ' s  b e s t  i n t e r e s t s ,  

M r. J o h n s o n  c o u n c i l e d  p a t  i o n c e ,n o  t h i n g  b u t  p o s i t i v e  i n v o l v e m e n t  

w i t h  R a c h e l ' s  m o t h e r  in t h e  f u t u r e ,  a n d  f u r t h e r  p o i t i v e  i n v o l v e ­

m e n t  w i t h  R a c h e l .  H e  s u g g e s t e d  i d e a s ,  s u c h  a s ,  w h e n  p a r e n t s  f e e l  
g o o d  a b o u t  t h e m s e l v e s  a n d  t h e i r  r e l a t i o n s h i p  w i t h  e a c h  o t h e r ,  
k i d s  f e e l  g o o d .

T h i s  l a s t  s t a t e m e n t  Is v h a t  I f e e l  is a t  t h e  h e a r t  o f  

H B - 2 1 0 .  H B - 2 1 0  w i l l  p r o v i d e  t h e  m e c h a n i s m  w h e r e b y  s e p a r a t e d

a n d  d i v o r c e d  p a r e n t s  w i l l  no l o n g e r  be m a d e  i n t o  l e g a l l y

s p o n s o r e d  a d v e r s a r i e s .  I n s t e a d ,  p a r e n t s  w i l l  be e n c o u r a g e d



t o  c o o p e r a t e ,  to f i n d  g r o u n d s  f o r  a g r e e m e n t  o v e r  w h a t  is t h e  m o s t  

i m p o r t a n t  t h i n g  to e a c h  o f  t h e m ,  t h e  w e l l - b e i n g  o f  t h e i r  c h i l d r e n .

T h r o u g h  t a l k i n g  w i t h  M r .  J o h n s o n  at l e n g t h ,  I k n o w  t h a t  

h e  r e p r e s e n t s  v e r y  c l o s e l y  w h a t  m y  p h i l o s o p h y  is p e r t a i n i n g  

to t h i s  i s s u e .  P l e a s e  l i s t e n  v e r y  c l o s e l y  to w h a t  h e  h a s  to 

s a y  a n d  k n o w  t h a t  h e  is a r e p r e s e n t a t i v e  o f  m o r e  p e o p l e  t h a n  

t h o s e  b e l o n g i n g  to h i s  o r g a n i z a t i o n .  T h e r e  a r e  a l o t  o f  c h i l d r e n  

o u t  t h e r e  w h o  a r e  n e e d l e s s l y  s t r u g g l i n g  t h r o u g h  t h e  k i n d s  of 

t u g - o - w a r s  t h a t  t h i s  b i l l  is g o i n g  to e l i m i n a t e .

Dana W

R a c h e l ' s  m o t h e r  h a s  c o n s e n t e d  to l e t t i n g  h e r  s t a y  t h r o u g h  

t h e  r e m a i n d e r  o f  t h e  s c h o o l  y e a r .  P e r h a p s  M r .  J o h n s o n ' s  

a d v i c e  h a d  s o m e h o w  t e m p e r e d  m y  a t t i t u d e s  a n d  p r o v i d e d  m e  w i t h  

i n c e n t i v e  to s t a t e  m y  c a s e  in a m o r e  c o n v i n c i n g ,  c a l m  m a n n e r .  
W i t h o u t  h i s  a d v i c e ,  t h i s  s i t u a t i o n  c o u l d  h a v e  s e t  b a c k  t h e  

p a i n s t a k i n g  p r o g r e s s  to t h e  b e g i n n i n g .

i
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D o n a l d  E. Clocksin, Cha irman 
H o u s e  HESS C o m m i t t e e  
A l a s k a  State L e g i s l a t u r e  
T o u c h  V
J u n e a u , . A l a s k a  99811

Re: H o u s e  Bill 210

Dear Mr. Clocksin:

Y o u  h a v e  aske d us to comment o n  HB 210, " a n  ’Ac t  
re l a t i n g  to child custody." A l t h o u g h  this b i l l  h a s  n o  
direct irpact o n  o u r  department, we do have s o m e  concerns  
over the policy e x p r e s s e d  in the bill.

The i nt ent of the bill is laudable. I t  a d d r e s s e s  
concerns that h a v e  b e e n  surfacing w i t h  i n c r e a s i n g  r e g u l a r i t y  
around the country. The bill, in p romo t i n g  s h a r e d  custody, 
embodies the n o t i o n  that it is in the child's i n t e r e s t  to 
perpet u a t e  his o r  h e r  relationship w i t h  b o t h  p a r e n t s .
Shared custod y also appears to be, ih sone cases, m o r e  
equitable w i t h  r e g a r d  to the p a r e n t s , g iving l e g a l  r e c o g­
nit i o n  to the rights of b o t h  parents to p a r t i c i p a t e  in 
decisions w h i c h  sig nif i c a n t l y  affect the c h i l d’s life. 
Al t h o u g h  judges p r o b a b l y  have inherent p o w e r  to m a k e . s h a r e d  
custody awards in appro priate cases, s t a t u t o r y  r e c o g n i t i o n  
and a u t h ority for s u c h  awards m a y  ensure, that s h a r e d  c u s t o d y  
is given serious consid e r a t i o n  as an a l t e r n a t i v e  in c u s t o d y  
disputes. Additional ly, statutory a u t h ority f o r  a s h a r e d  
custody a w a r d  m a y  h e l p  in surmounting the s e x u a l  s t e r e o t y p e s  
that o ften o p erate in custody d i s p u t e s . -

However, c onf erring upon the n o t i o n  t h a t  s h a r e d  
custody is in the b e s t  interests of the c h i l d  t h e  status o f  
a rebutt a b l e  p r e s u m p t i o n , and r e q u i r ing that f i r s t  p r e f e r­
ence in m a k i n g  an a w a r d  b e  given to shared c u s tody,  r e g a r d­
less of whether, i n’either" case,'“the parents” a c t u a l l y  a gree 
on shared custody, mayJb_e_go.ing_o^verboard.
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By its nature, shared c u stody requires e x t e n s i v e  
cooperation b e t w e e n  the parents. W i t h o u t  question, t h e r e  
are m a n y  instances in w h i c h  such an a rr angement is s i m p l y  
not fea ible due to the existence  of extreme a n t a g o n i s m  
between  the parents, o r  perhaps due to e t h e r  factors (this 
is i m p l i c i t l y  r e c o g n i z e d  b y  the l i s t i n g  of the f a c t o r s  to b e  
consid e r e d  in m a k i n g  an award, § 25.20.120). M a n y  s t a t e s  
have r e c e n t l y  a u t h o r i z e d  s hared o r  j o i n t  custody awards, ar.d 
several h a v e  a c c o r d e d  it the p r e s u m p t i o n  that it .is i n  t h e  
best interests of. the child w h e r e  the parents c a n  a g r e e  o n  
an arrangement, but w e  are aware of n o n e  w h i c h  give s h a r e d  
custody the b l a n k e t  p r e s u m p t i o n  p r o v i d e d  by this bill.

W e  w o u l d  suggest t h e.,requ i r e ment that p a r e n t s  
agree on_a._shared custody award, at least: b efore the p r e­
sumption and first'p're“ferehce"'come into operation. A d d i t i o n­
ally, it m a y  be advisable to require the parents to s u b m i t  . 
to the court a proposal setting out guidelines f o r  r e s o­
lution o f  disputes, and a w o r k a b l e  p l a n  if shared p h y s i c a l  
custody is contemplated, rather than to leave it in t h e  
court's discretion.

S e c tion 2, amending AS 09.55.205, is also p r o b l e m­
atic. S u b s e c t i o n  (d) of that s t atute w o u l d  p r o h i b i t  c o n s i d­
eration o f  several factors in m a k i n g  an award o f  c u s t o d y  —  
the conduct, marital status, income, social and c u l t u r a l  
environment, an d life style of e i t h e r  parent, u n l e s s  t h o s e  
factors are s hown to hav e c aused or to p o t e n t i a l l y  c a u s e  
emotional or p h y s i c a l  injur}'- to the child. W h i l e  the i n t e n t  
here m a y  be to dispose of many o f  the con ven t i o n a l  b u t  
perhaps u n f o u n d e d  presumptions r e g a r d i n g  w h a t  is a n d  is n o t  
a p r o p e r  and suitable enviro n m e n t  for children, t h i s  s e c t i o r  
seems to leave little chat can b e  considered. W e  w o n d e r ,  
for example, h o w  an assessment o f  each parent's c a p a b i l i t y  
to meet the physical, emotional, mental, religious, a n d  
social n e e d s  of the child, as r e q u i r e d  b y  s u b s e c t i o n  (c)(2), 
can be m a d e  if there is an e x c l u s i o n  of all r e f e r e n c e  to 
the parent's social and cultural environment and life 
style unless it is shown to be detrimental. We b e l i e v e  t h a t  
this s e c tion is o v erly broad.

Sincerely,

W I L S O N  L. CONDON
A T T O R N E Y  GFNERAL

B y . f'Ltf
L i n d a  Sco coia

A s s i s t a n t  A t t o r n e y  G e n e r a l

cc: Art P e t e r s o n



Senator Pat Rodey 
State Capitol 
Pouch V
Juneau, Alaska 99811

Dear Senator Rodey:

As a responsible legislative committee member, you may be particularly 
concerned with the timeliness and importance of the enclosed material.

The assurance of joint custody for the children of divorce, and the 
ability to secure frequent and continuing contact with both parents through 
a less litigious proceedings, is the intent of the enclosed model joint custody 
statute.

We urge you to introduce the enclosed proposal in your legislature.

The text is drawn primarily from two sources: (1) The existing California 
and Nevada statutes, which afford two of ^he Nation's largest bordering states 
with nearly identical child custody statutes. (2) Amendment improvements dictated 
by experience in implementation and need for guidance to the courts and that are 
now in the final stage of legislative consideration by California's "second 
house".

The decisive vote that the joint custody concept is attracting in state 
legislatures could reflect a perception of the public's readiness for a statute 
tha* makes joint custody a first pieference, a "rebuttable presumption," and 
with the burden of proof that joint custody might not be in the best interests 
of a particular cnild upor. the individual seeking to isolate a child in exclusive 
sole parent custody.

The enclosure is a recognizably humane and decent refuge for the children 
of divorce and for salvaging the conscientious parent's desire to be a respon­
sible participant in the upbringing of their children, regardless of divorce.
The proposal, as enclosed, does not seek to pass a value judgment on divorce, but 
is to protect one of the Nation's most valuable resources for stability despite 
the instability of divorce: the relationship between children and each parent.

Sincerely,

Enclosures
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T e x t  for a modern/ u p - t o - d a t e  j o i n t  c u s t o d y  
s t a t u t e  a v a i l a b l e  for i n t r o d u c t i o n  in s t a t e  
l e g i s l a t u r e s  w i t h  the i n t e n t  of s e e k i n g  m o r e  
n e a r l y  u n i f o r m  j o i n t  c u s t o d y  p r a c t i c e s
n a t i o n w i d e  and e a s e  o f  i m p l e m e n t a t i o n  u n d e r  the U n i f o r m  C h i l d  C u s t o d y  
J u r i s d i c t i o n ' A i t .

The f o l l o w i n g  is p r e d i c a t e d  p r i m a r i l y  o n  C a l i f o r n i a ' s  j o i n t  c u s t o d y  statute, 
c o m b i n e s  o b s e r v i t i o n s  of N e v a d a ' s  j o i n t  c u s t o d y  s t a t u t e  (which w a s  e n a c t e d  
f o l l o w i n g  the C a l i f o r n i a  e x a m p l e  a n d  p r o v i d e s  a s i m i l a r  s t a t u t e  for two 
m a j o r  s t a t e s  w i t h  one of the N a t i o n ' s  l o n g e s t  c o n t i g u o u s  borders'

An  a d v a n t a g e  of the f o l l o w i n g  is t h a t  the 
i s s u e s  h a v e  u n d e r g o n e  l e g i s l a t i v e  a n a l y s i s  and debate, f o u n d  p u b l i c  
approval, and i n c o r p o r a t e  m i n o r  t e c h n i c a l  i m p r o v e m e n t s  t h a t  e x p e r i e n c e  
has d e m o n s t r a t e d  as d e s i r a b l e .

I n d e x i n g  s h o u l d  b e  i n t e g r a t e d  w i t h  e a c h  s t ate's Civil, f a m i l y  and d o m e s t i c  
l a w  p r o v i s i o n s .

P O L I C Y

A T  O U T S E T  
& T H E R E A F T E R

P R I O R I T I E S

P L A N

C O O P E R A T I O N

S e c t i o n  1. S e c t i o n  100. (a) T h e  L e g i s l a t u r e  finds a n d  d e c l a r e s  
t h a t  it is the p u b l i c  p o l i c y  of this s tare to a s s u r e  m i n o r  
c h i l d r e n  of f r e q u e n t  and c o n t i n u i n g  c o n t a c t  w i t h  b o t h  p a r e n t s  
a f t e r  the p a r e n t s  have s e p a r a t e d  or d i s s o l v e d  t h e i r  m a r r i a g e  
an d  t h a t  it is in the p u b l i c  i n t e r e s t  to e n c o u r a g e  p a r e n t s  
to s h a r e  the rights a n d  r e s p o n s i b i l i t i e s  o f  c h i l d  r e a r i n g  in 
o r d e r  to e f f e c t  this policy.

In any p r o c e e d i n g  w h e r e  there is at issue the c u s t o d y  o f  a 
m i n o r  child, the c o u r t  may, d u r i n g  the p e n d e n c y  of the p r o c e e d­
ing o r  at any time t h ereafter,  m a k e  such  o r d e r  for the c u s t o c y  
o f  the c h i l d  d u r i n g  m i n o r i t y  as m a y  3 e e m  n e c e s s a r y  o r  proper .

(b) C u s t o d y  s h o u l d  h e  a w a r d e d  in the f o l l o w i n g  o r d e r  of 
p reference,  a c c o r d i n g  to the best i n t e r e s t s  of the child.

1. To b o t h  p a r e n t s  j o i n t l y  p u r s u a n t  to S e c t i o n  100.5

T h e  court, in its discretion, m a y  r e q u i r e  the parents to 
s u b m i t  a p l a n  for i m p l e m e n t a t i o n  of the c u s t o d y  o r d e r  
u p o n  f i n d i n g  t h a t  b o t h  p a r e n t s  are s u i t a b l e  p a r ents,  or 
the p a r e n t s  a c t i n g  i n d i v i d u a l l y  or in c o n c e r t  m a y  s u b m i t  
a c u s t o d y  i m p l e m e n t a t i o n  p l a n  to the c o u r t  p r i o r  to 
i s s u a n c e  of a c u s t o d y  decree,

2. To e i t h e r  p a ren t. In m a k i n g  an o r d e r  for c u s t o d y  to 
e i t h e r  parent, the c o u r t  s h a l l  consider , a m o n g  o t h e r  
factors, w h i c h  p a r e n t  is mori" l ike ly to a l l o w  the c h i l d  
o r  c h i l d r e n  f r e q u e n t  and c o n t i n u i n g  c o n t a c t  w i t h  the 
n o n c u s t o d i a l  parent, and s hall n o t  p r e f e r  a p a r e n t  as 

c u s t o d i a n  b e c a u s e  of that p a r e n t ' s  sex. The b u r d e n  of
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p ^ l f  t h a t  j o i n t  c u s t o d y  w o u J S r n o t  be in a c h i l d ' s  b e s t  
i n t e r e s t  s h a l l  be u p o n  the p a r e n t  r e q u e s t i n g  s o l e  c u s t o d y

(3)If to n e i t h e r  p a r ent, to the p e r s o n  o r  p e r s o n s  in w h o s e  
h o m e  the c h i l d  has b e e n  livi ng in a w h o l e s o m e  a n d  stable 
e n v i r o n m e n t .

(4)To any o t h e r  p e r s o n  o r  p e r s o n s  d e e m e d  b y  the c o u r t  to be 
s u i t a b l e  a n d  a b l e  to p r o v i d e  a d e q u a t e  and s t a b l e  e n v i r o n­
me n t  .•

(c) B e f o r e  the c o u r t  m a k e s  any  o r d e r  a w a r d i n g  c u s t o d y  to a 
p e r s o n  o r  p e r s o n s  o t h e r  t h a n  a p a r e n t  w i t h o u t  the c o n s e n t  of 
the parents, it shall m a k e  a f i n d i n g  t h a t  an a w a r d  of c u s t o d y  
to a p a r e n t  w o u l d  be d e t r i m e n t a l  to the c h i l d  a n d  the a w a r d  
to a non p a r e n t  is r e q u i r e d  to serve the b e s t  i n t e r e s t s  of 
the child. A l l e g a t i o n s  t h a t  p a r e n t a l  c u s t o d y  w o u l d  be 
d e t r i m e n t a l  to the child, o t h e r  than a s t a t a m e n t  of t h a t  
u l t i m a t e  fact, shal l n o t  a p p e a r  in the p l e a d i n g s .  T he c o u r t  
may, in its di scre t i o n ,  e x c l u d e  the p u b l i c  from the h e a r i n g  
on this issue.

S e c t i o n  2. S e c t i o n  100.5. (a) T h e r e  s h a l l  be a p r e s u m p t i o n ,  
a f f e c t i n g  the b u r d e n  of proof, that jo int c u s t o d y  is in the 
b e s t  i n t e rests of a m i n o r  c h i l d  unless

(1) the p a r e n t s  h a v e  a g r e e d  to an a w a r d  of c u s t o d y  to one 
p a r e n t  or so a g r e e  in o p e n  c o u r t  at a h e a r i n g  f o r  the 
pu r p o s e  of d e t e r m i n i n g  the c u s t o d y  of a m i n o r  c h i l d  
of the m a r r i a g e  or

(2) the c o u r t  finds t h a t  j o i n t  c u s t o d y  w o u l d  be d e t r i m e n t a l  
to c l  p a r t i c u l a r  c h i l d  o f  a s p e c i f i c  marriage.

For the p u r p o s e  of a s s i s t i n g  the c o u r t  in m a k i n g  a d e t e r m i n a­
tion w h e t h e r  an award of j oint c u s t o d y  is a p p r o p r i a t e ,  the 
court m a y  d i r e c t  that an i n v e s t i g a t i o n  be conduct ed.

If the c o u r t  d e c l i n e s  to e n t e r  an o r d e r  a w a r d i n g  j oint c u s t o d y  
p u r s u a n t  to this subdivision,  the c o u r t  shall  state in its 
d e c i s i o n  the r e a son; for d e n i a l  of an a w a r d  of joint custody.

(b) Fdr the p u r p o s e s  of this section, " j o i n t  custody" m e a n s  
joint p h y s i c a l  a n d  legal custody. "Joint p h y s ical" m e a n s  an 
o rder a w a r d i n g  e a c h  of the p a r e n t s  s i g n i f i c a n t  p e r i o d s  of 
time in w h i c h  a c h i l d  r e sides w i t h  or is under the care and 
s u p e r v i s i o n  of e a c h  of the parents or parties. J o i n t  p h y s i c a l  
c u s tody shall be s h a r e d  b y  the parents in such a way as to 
assure a chi ld of f r e q u e n t  and c o n t i n u i n g  c o n t a c t  w i t h  b o t h  
parents. "Joint legal" m e a n s  that the p a r ents or p a r t i e s  
share, or shall have voluntar.i ly a l l o c a t e d  or the c o u r t  
shall have d e c r e e d  b e t w e e n  them, the d e c i s i o n m a k i n g  rights, 
re s p o n s i bilities, and a u t h o r i t y  r e l at ing to the health, 
education, and w e l f a r e  of a child.

A n  award of j oint p h y s i c a l  and legal c u s t o d y  o b l i g a t e s  the 
parties to e x c h a n g e  i n f o r m a t i o n  c o n c e r n i n g  the health, 
education, and w e l f a r e  of the m i n o r  child, and unless 
allocated, appor t i o n e d ,  o r  decreed, the pare nts or p a r t i e s  
shall c o n f e r  w i t h  one a n o t h e r  in the e x e r c i s e  of d e c i s i o n­
mak i n g  rights, r e s p o n s i b i l i t i e s  and authority.
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M O D I F I C A T I O N  (c) A n y  o r d e r  for j o i n t  c u s t o d y  m a y  be m o d i f i e d  or t e r m i n a t e d
f r o m  u p o n  the p e t i t i o n  o f  one o r  b o t h  parents or on the c o urt 's
J O I N T  C U S T O D Y  o w n  m o t i o n  if it is s h o w n  that the b e s t  i n t e r e s t s  of the

c h i l d  r e q u i r e  m o d i f i c a t i o n  or t e r m i n a t i o n  of the order. The 
c o u r t  s h a l l  state  in its d e c i s i o n  the r e a so ns for m o d i f i c a t i o n

R E A S O N S  or t e r m i n a t i o n  o f  the j o i n t  c u s t o d y  o r d e r  if e i t h e r  p a r e n t
o p pos es the m o d i f i c a t i o n  o r  t e r m i n a t i o n  order.

(d) A n y  o r d e r  f o r  the c u s t o d y  o f  a m i n o r  c h i l d  o f  a m a r r i a g e  
e n t e r e d  by a c o u r t  in this state o r  in any o t h e r  state, 
s u b j e c t  to j u r i s d i c t i o n a l  requ irements, m a y  be m o d i f i e d  at 
any time to an o r d e r  of joint c u s tody in a c c o r d a n c e  w i t h  
the p r o v i s i o n s  o f  this  section.

C O N C I L I A T I O N  (e) In j u r i s d i c t i o n s  h a v i n g  a private  o r  p u b l i c l y - s u p p o r t e d  
c o n c i l i a t i o n  service, the c o u r t  or the p a r t i e s  may, at any 
time, p u r s u a n t  to local rules o f  court, c o n s u l t  w i t h  the 
c o n c i l i a t i o n  s e r v i c e  for the p u r p o s e  of a s s i s t i n g  the p a r ties  
to f o r m u l a t e  a p l a n  f o r  i m p l e m e n t a t i o n  of the c u s t o d y  o r d e r  or 
to r e s o lve a ny c o n t r o v e r s y  w h i c h  has a r i s e n  in the i m p l e m e n t a­
tion of a p l a n  f o r  custody.

RECORD'S (f) N o t w i t h s t a n d i n g  any o t h e r  p r o v i s i o n  of law, access to
records and i n f o r m a t i o n  p e r t a i n i n g  to a m i n o r  child, i n c l u d­
ing b u t  n o t  l i m i t e d  to m e d i c a l ,  dental, and s c h o o l  records, 
shall n o t  be d e n i e d  to a p a r e n t  because  the p a r e n t  is n ot the 
c h i ld's c u s t o d i a l  parent.

M O D I F I C A T I O N
to
J O I N T  C U S T O D Y

E x p l a n a t o r y  notes

I n i t i a t i n g
p l a n n i n g

D e c r e e
c l aus es

Issues n o t  to be c o n t a i n e d  in the statute, b u t  as an o u t g r o w t h  
of i m p l e m e n t a t i o n  a n d  as a guide to f u r t h e r i n g  the s t a t ute's  
policy.

To f a c i l i t a t e  e a s i n g  l i t i g a t i n g  parents into c o n s i d e r a t i o n  of 
joint c u s t o d y  p l a n ning, y o u  are e n c o u r a g e d  to examine, and 
d u p l i c a t e  for d i s t r i b u t i o n  w i t h i n  the f a m i l y  c o u r t  system, 
" I n i t i a t i n g  J o i n t  C u s t o d y  Planning; E n c o u r a g i n g  & f a c i l i t a t i n g  
joint p h y s i c a l  a n d  legal c u s t o d y  pl ans."*

J o i n t  c u s t o d y  p r o v i s i o n s  and clauses  for decre es or agreements, 
as a c o n v e n i e n t  r e f e r e n c e  for judges, a t t o rn eys and counselors, 
can be found in "Decree o r  A  reement, J o i n t  C u s t o d y  P r o v i s i o n s  
& C l a u s e s . " *

P u b l i c
p a m p h l e t

Best
in t e r e s t s

A  b a s i c  and e x p l a n a t o r y  b o o k l e t  suitable for r e p r o d u c t i o n  and 
d i s t r i b u t i o n  to p a r e n t s  f i l i n g  for divorce, w r i t t e n  in lay 
languag e and a d d r e s s i n g  the d i v o r c e  process, is a v a i l a b l e  in 
" C o o p e r a t i v e  P a r e n t i n g  F o l l o w i n g  Dissolution: Y o u r  c h i l d  needs 
b o t h  of you. P r e p a r e d  by the Los A n geles C o m m i t t e e  to I m p l e m e n t  
C a l i f o r n i a ' s  J o i n t  C u s t o d y  S t a t u t e  (Los A n g e l e s  S u p e r i o r  
C o u r t ) ."*

"Best i n t e rests o f  a child" need not be s p e c i f i e d  w i t h i n  the 
statute in v i e w  o f  the o n - g o i n g  analysis and r e d e t e r m i n a t i o n  
of w h a t  amounts to " best interests" and lest a l i s t i n g  of 

p r e s u m e d  "best in ter e s t s "  c onstitu te an u n c o n s t i t u t i o n a l  denial



of access b y  c h i l d  and p a r e n t  t o  each o t h e r  a n d  t h e r e b y  
jeopar d i z e  t h e  e n u i r e  c u s t o d y  statute.

However, i n f o r m a l  c o u r t  guideli nes, a p a r t  f r o m  the formal 
statute, m a y  i n c l u d e  the following:

In d e t e r m i n i n g  the b e s t  i n t e r e s t s  of the c h i l d  the c o u r t  m a y  
consider:
1. The p h y s i c a l ,  e m o t i o n a l ,  mental, r e l i g i o u s ,  a n d  social 

needs o f  the child;
2. The c a p a b i l i t y  and d e s i r e  of each p a r e n t  to m e e t  t h e s e  needs
3. The lo ve a n d  a f f e c t i o n  e x i s t i n g  b e t w e e n  t h e  c h i l d  a n d  each 

parent;
4. The l e n g t h  of time the c h i l d  has lived in a stable, s a t i s­

factory e n v i r o n m e n t  and the d e s i r a b i l i t y  o f  m a _ n t a i n i n g  
continuity;

5. The d e s i r a b i l i t y  o f  o f f e r i n g  the c h i l d  a v a r i e t y  of life 
e x perience s;

6. The d e s i r e  a n d  a b i l i t y  o f  e a c h  p a r e n t  to a l l o w  an o p e n  and 
loving r e l a t i o n s h i p  b e t w e e n  the child a n d  his o t h e r  parent.

C h i l d ' s  It is not c o n s i d e r e d  a d v i s a b l e  that a c h i l d ' s  prefer e n c e ,
p r e f e r e n c e  desire o r  w i s h  be e l i c i t e d  f r o m  the child, u n d e r  the p r e t e x t

of 'best i n t e r e s t s  of a child,' as a p r e r e q u i s i t e  for c o u r t  
d e t e r m i n a t i o n  of c u s t o d y  becaus e:
a. Such a n  a c t i o n  o r  s u p p o s i t i o n  could v e s t  w i t h  a child, at 

an i m p r e s s i o n a b l e  age, a n d  p r i o r  to a c o m p r e h e n s i o n  of 
the l o n g - t e r m  c o n s e q u e n c e s  b y  the child, a s e n s e  of 
p ower o r  c o n t r o l  o r  l e v e r a g e  over e i t h e r  o r  b o t h  p a r e n t s  
and o v e r  the c o u r t  system.

b. A  d e c i s i o n  p r e d i c a t e d  o n  a child's d e c i s i o n  b e t w e e n  two 
p a r ents r a i s e s  the s p e c t r e  of an e v e n t u a l  g u i l t - f e e l i n g  
by the c h i l d  r e g a r d i n g  the e x c l u d e d  p a r e n t  and the 
n e c e s s i t y  o f  a c u s t o d i a l  p a r e n t  to r e a s s u r e  the chi ld of 
the w i s d o m  of e x c l u d i n g  a parent.

c. By i m p l y i n g  the p o w e r  o f  d e c i s i o n  by a child, the p a r e n t s  
are u n e c e s s a r i l y  and u n w i s e l y  thrown int o a c o m p e t i t i v e  
s i t u a t i o n  to c a t e r  to a n d  c u r r y  favor w i t h  the c h i l d  in 
hopes o f  i n f l u e n c i n g  a c h i l d ' s  d e c i s i o n  of one p a r e n t  o v e r 
another.

C r i t e r i a  for S o - c alled c r i t e r i a  for d e t e r m i n i n g  the q u a l i f i c a t i o n s  or
joint c u s t o d y  s u i t a b i l i t y  of one or b o t h  p a r e n t s  to be d e c r e e d  joint

custody, s u c h  as g e o g r a p h i c  convenience, a s s o c i a t i o n  w i t h  
friends, a n d  a d e q u a c y  of l i v i n g  quarters are not a d v i s a b l e  
to be s p e c i f i e d  in a statute. S u c h  c r i t e r i a  have be en
w i d e l y  d e b a t e d  and e v e n t u a l l y  d r o p p e d  because:
a. d e f i n i t i v e  c r i t e r i a  that are largely the p r o d u c t  of 

op i n i o n  o r  c u l t u r a l  v i e w p o i n t  have the l i k e l i h o o d  of 
being u n c o n s t i t u t i o n a l ,  and

b. a l i s t i n g  of c r i t e r i a  p r o v o k e s  lit iga t i n g  p a r e n t s  into 
e n v i s i o n i n g  m e t h o d s  for d e f e a t i n g  joint c u s t o d y  and of 
s c r u t i n i z i n g  c o m p a r i s o n s  and issues that c o u l d  be used to 
be l i t t l e  the o p p o s i t e  parent.

* Items a v a i l a b l e  from T h e  J o i n t  C u s t o d y  Association, J a m e s  A. Cook,
10606 W i l k i n s  Avenue, Los A ngeles, C a l i f c r n i a  90024
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Joint Custody, Sole Custody: A  New Statute Reflects a New Perspective
»

The legislative evolution of the new California custody law; 
origins and intent as ~ guide to understanding and administering 
joint or sole custody. (Published in the Conciliation Courts Review, 
Volume 18, Number 1, June 1980.)

Initiating Joint Custody Planning. Encouraging and Facilitating Joint 
Physical and Legal Custody Plans

A  step-by-step questionnaire to elicit from divorcing parents their 
preferences in child rearing, to indicate areas of agreement, and to 
relieve the court of dictating decisions that could be unacceptable 
to one or both parents. Encompasses areas of medical care, education, 
religion, residence, travel, support, communications, discipline, 
dispute resolution, and time allocation.

Decree or Agreement, Joint Custody Provisions 8 Clauses

A selection of options for jurists, attorneys and parents in 
creating decrees or agreements in the form of provisions and 
clauses dealing with intent, residence, time allocation formulas, 
holidays, travel, moving residence, education, medical, child 
support, implementation, review, remarriage, decisions, and 
conflict resolution.

Cooperative Parenting Following Dissolution: Your Child Needs Both of You

A pamphlet for parents prepared by the Los Angeles Committee to 
implement California's joint custody statute.

Recent and pertinent research regarding the effects of child custody 
decisions by the courts.

Research



RESEARCH £

E f f e c t s  o f
Chi l d  C u s t o d y  D s c i s i o

The n e g ativ e effects of sole p a rent c u s t o d y  following divor ce upon all 
members of a family, and the p r o b a b i l i t y  of long-term, socially- 
undesi r a b l e  results of sole parent exclusi ve child cust ody have been 
w idely p u b l i s h e d  in n u m erous  studies ’uring the past decade and a half.

There are no known studies w h i c h  substantiat e the w i s d o m  or the l i k e l i­
hood of T a v o r a b l e  results in p u r suing a p o l i c y  of p r e s u m p t i o n  for sole 
parent exclusive c u s t ody even though decades of sole p arent custody 
decrees "beg" a j u s t i f i c a t i o n  for having done so.

Hence, the evolving sol ution of joint c u stody has been encour a g e d  by 
the following studies w h i c h  arose from the detrimenta l e f f e c t s o f  
sole parent custody.

PSYCHOLOGICA L A D J U S T M E N T  OF J O I N T  CUSTO DY CHILDREN,
AS C O M PARED WITH OTHER CUSTODY A L T E R N A T I V E S

Pojman, E. U n p u b l i s h e d  doctoral dissertation, 1981, Ca lifo r n i a  
Graduate Institute, 1100 Glendo n A v e ., Los Angeles, Calif. 90024.

Compar ison of four groups of 20 boys each (aged 5-13 years) 
living in a) joint; b) sole custody; c) happy intact marriages; 
and d) unhap py intact marriages. Boys were com pa r e d  on the 
Louisville Behavior  Checklist (parent's rating), the Inferred 
Self-Concept Scale (teacher's rating), and the Califor nia Test 
of Person a l i t y  (child's rating). Boys in joint c u stody a r r a n g e­
ments were s i g n i f i c a n t l y  better e m o t i o n a l l y  adju sted than boys of 
exclusive custody and of the u n h a p p i l y  m a r r i e d  group, on both the 
Louisville Behavior Checklist, and on the S e lf-Concept  Scale.
Boys in joint custody situat ions had higher p ersonal adjust ment 
scores on the C a l i f o r n i a  Test of Personality than did boys in sole 
custody, just short of statistical significance. Boys in sole 
custody did not score signi f i c a n t l y  dif fer e n t l y  on any of the 
three tests, when compared to boys living in u n happy intact 
f a m i l i e s .

RELITIGATION  OF JOINT CUSTODY DECREES,
AS AN INDICATOR OF SATIS F A C T I O N  COMPARED WITH OTHER CUSTODY DECREES

Iifeld, Frederic W . , Hol ly Ilfeld, M.A., and John R. Alexander, J.D., 
"Does Joint Custody Work? A First Look at Outcome Data of R e l i t i g a­
tion," Ainer. J. of P sychi atry 139:1, J a nuary 1982 , pp. 62-66.

R e lit igation records on 414 c o nsec utive custody cases were 
studied in the West District Dept. J of the Los Angeles County 
Superior Court. T w o - t h i r d s  of the cases involved sole custody 
and o n e - third joint custody. In those cases w h i c h  were returns
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to court, the p r o p o r t i o n  of r e l i t i g a t i o n  for joint custody  
families was o n e -half that of exclu sive c u stody families. A 
small subsample of c o n t e s t e d  joint custody cases showed no 
d i f f e r e n c e  in r e H t i g a t i o n  rate w i t h  sole custod y awards. 
" C o n s i d e r i n g  that 'he best interests of the c h i l d r e n  are f o r e­
most, all p r o f e s s i o n a l s  should re cognize a strong, pos itive 
i ndica t i o n  for joint custody. Unless future data p e r s u a s i v e l y  
c o n t r a d i c t  our and Pojman's findings, the burden of p r o o f  that 
joint c u stod y w o u l d  not be in a child's best interests should be 
on the pa rent requesting  sole custody. " (p. 65.)

A N A L Y S I S  OF FAMILIES  WITH JOINT CUST ODY

Ahrons, C o n s tance R. "The C oPar ental Divorce: P r e l i m i n a r y  Resea rch
F indings and P olicy Implications," in Joint Custody: A  H a n d b o o k  for
Judges, Lawyers, and C o u n s e l o r s , A s s o c i a t i o n  of F a m i l y ~ C o n c i l i a t i o n  
Courts, Portland, Oregon, 1979.

41 d i v o r c e d  parents, r e p r e s e n t i n g  30 separate families. "Most 
of the d i v o r c e d  parents in this sample were able to m a i n t a i n  
a shared p a r e nting r elationship, and to p arent their offspring 
in ways that are s a t i s f a c t o r y  to them."

Abarbanel, Alice, "Shared Parenti ng A fter S epar ation and Divorce: A 
Study of Joint Custody," in Joint C u s t o d y  H a n d b o o k , op. cit.

In-depth case study of 4 families. "Joint c u s t o d y  appears to 
be w o r k i n g  e f f e c t i v e l y  in the four families studied. The four 
major factors contri b u t i n g  to its success are commitment of the 
parents, support for the co-parent, a flexible sharing of r e s p o n­
sibility, and agreement on the implicit rules." Chi ld r e n  lived 
w i t h  parents no longer than 2 weeks at a time, and parental 
di v i s i o n  of child care re spon s i b i l i t i e s  ranged from 50/50 to 67/33.

Nehls, Nadine, "Joint C u stody  of Children: A D escriptiv e Study,"
in Joint C u s t o d y  H a n d b o o k , op. cit.

Study of 12 parents, representing 8 families, who shared c u stody  
of their child(ren). Twelve children. Eleven of the twelve 
c h i ldren p e r c e i v e d  by parents as "very" or "fairly" satisfied 
with the c u stod y arrangement. Nine of the 12 exper i e n c e d  only 
minor problems. None of the p a rent s said they were dissatisfied.
"In general, the results of tl is study substant iate the f e a s i­
bility of joint custody a r r a n g e m e n t s ... there are indeed po tential 
benefits of j.c. for div orcing families."

Steinman, Susan, U n p u b l i s h e d  paper, J e w i s h  Family and Children's 
Services, San Francisco, Calif.

25 joint c u stody families s t u died 1978-80. 32 c h i ldren residing
in 5 counties in the S.F. Bay Area. 2/3 chose and i mplemented 
a j.c. plan of their own. Most child ren were able to adapt to 
each household with m i n i m u m  co nflict and confusion. Children  
fe^t torn when parental conflict over c h i ld-rea ring was strong 
and overt. Overall, child ren did not suffer from loyalty conflicts, 
but 1/3 did express " s u p e r l o y a l t y "  or desire to be absolutely 
fair to both parents. About 1/4 of the children did e xperience
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A N A L Y S I S  OF FAM ILIES WITH J O I N T  C U S T O D Y  ( C o n t i n u e d )

some confusion, but "overall, c hild ren's clar ity about tneir 
schedule and locati on of their homes was very impressive."
"...the findings c e r t a i n l y  suggest that c h i l d r e n  can live in 
two homes."

Woolley, Persia, "The C u s t o d y  H a n d b o o k ," Summit Books, N e w  York, 1979.

E x t e nsive  r e s e a r c h  and interviews w i t h  mothers and fathers, 
brothers and sisters, judges, lawyers, and psychiatrists.
W o olley concludes  that what she calls " s hare d custody" is best 
for the emotional h e a l t h  of c h i l d r e n  and parents. Shared 
custody  is any form of c u s t o d y  or v i s i t a t i o n  a r r a n g e m e n t  w hich  
allows both paren ts to have lots of normal, d a y - t o - d a y  i n t e r­
action w i t h  their o f f s p r i n g  and p r o vides that each adult p a r t i c i­
pate in both the r e s p o n s i b i l i t i e s  and rewards of child raising.

Ricci, Isolina, Mom's H o u s e - D a d ' s  H o u s e , MacMillan, 1981.

Based on eight years of clinical exper i e n c e  and r e s earch in 
divorce, custody, and sing le parenting. Her clinical cases 
demons t r a t e  successful shared p a r e n t i n g  a r rangeme nts under •> 
wide range of circumstanc es: w i t h  former spouses who were friendly, 
angry, vindictive, possessive; w i t h  those living in the same 
c o m m unity or across the country.

D OCUMENTED EFFECTS OF SHARED P A R E N T I N G  ON ADULTS

Keshet, H a r r y  F. and K. Rosenthal, "Fath e r i n g  After Marital Separation." 
Social Work, Jan. 1978, pp. 11-18.

Taking on the r e s p o n s i b i l i t i e s  of child-res.ring is important 
for h e althy adult development. "Parent ing is an important stage 
in the identity formation of adults." Study of 128 men during 
first two years after m a rital dissolution.

Greif, J u d i t h  Brown, "Fathers, Children, and Joint Custody," A m e rican  
J. of O r t h o p s y chiatry, April 1979.

Study of 40 legally s e p a r a t e d  or d i v o r c e d  fathers, and 63 
children. Joint c u s t o d y  fathers were less likely to remove 
themselves from the child 's growth and development. Such ties 
are critical for both the father and the child. "Rather than 
support i mpositio n of legal v i s i t a t i o n  restrictions, we should 
do e very thing in our p o w e r  to maximize contact between children 
and both p a r e n ts." S tudy did not find evidence that children  
were used as pawns, or that joint c u s tody was di srup t i v e  to 
children or to childr e n ' s  friends, or that parents needed to 
be on good terms with each other.

S t e m m a n ,  Susan, J e w i s h  F am ily and Chi ldren's Service, unpublished  
p a p e r .

Study of 25 joint c u s t o d y  families showed that c op arenting 
helped to make s e p a r a t i o n  easier for parents.



NEED OF C H I L D R E N  FOR FREQU E N T  C O N T A C T  WITH BOTH PARENTS A F T E R  D I V O R C E .

W a l lerstoi n, Judith, and J. Kelly, "The Effects of Par ental Divorce: 
E x p e r i e n c e s  of the P re-Sch ool Child," J. of the A m e r i c a n  A c a d e m y  of 
C hild P s y c h i a t r y  14:4, A u t u m n  1975, pp. 600-616.

..............................   "The Effects of P a r en tal Divorce:
E x p e r i e n c e s  of the Child in E a r l y  Latency," A m e r i c a n  J. of O r t h o­
ps y c h i a t r y  46, Jan. 1976, pp. 20-32.

....... - -----------------------  "The Effects of P a r ental Divorce:
The Child in Later Latency," A m e r i c a n  J. of O r t h o p s y c h i a t r y  46,
April 1976, pp. 256-269.

60 families in Marin County, California, 131 C h i l d r e n  aged 2-18; 
5-year longitudinal study (1970-75). Greatest fea^s of the 
c h i l d r e n  were of being a b a n d o n e d  by their parents. C h i l d r e n  felt 
g r e a t  sense of loss if one p arent absent. Effects o b s e r v e d  of 
c h i l d r e n  being left a lmo st e x c l u s i v e l y  in the care of only one 
p a r e n t  were negative. Best adjus t m e n t  o c c u r r e d  among c h i l d r e n  who 
s aw both par ents f requently and had parents' support to do so.
The c o n v e n t i o n a l  v i s i t a t i o n  arran g e m e n t  of twice a m o n t h  found 
inadequate. W o rking  on the c opar e n t i n g  concept helps both c h i l d­
ren and p a rents  a c c o r d i n g  to J o a n  Kelly.

H e t heringt on, E. Mavis, M a r t h a  Cox, Roger Cox, "The A f t e r m a t h  of 
Divorc e," in J. H. Stevens, Fr. and M a r i l y n  Matthews, e d s ., Mother- 
Child, Father - C h i l d  R e l a t i o n s , Washington, D.C., NAEYC, 1977.

2-year longitudinal study of 96 families (half d i v o r c e d  and half 
intact families). Total of 144 children. "When suppor t and 
agreement o c c urr ed b e t w e e n  d i v o r c e d  couples, the d i s r u p t i o n  in 
family functioning a p p e a r e d  to be less extreme, and the r e - s t a b i­
lizing of family f uncti oning o c c urred  earlie r.." Mothers' e f f e c t­
iveness in dealing wi th child(ren) most depend ent on m u t u a l l y  
suppor t i v e  relati o n s h i p  of the d i v o r c e d  couple and cont inued 
i n volvemen t of the father w. child (mothers were the custodial 
p a rents J .

Both of these studies indicate that the nature of the p a r e n t a l  r e l a t i o n­
ship has a direct impact on children's adjustment. The more conflict 
b e tween parents over their children, the worse the c h i l d r e n ' s  adjustment.

CUSTODY A L T E R N A T I V E S  fi M E D I A T I O N

Olson, David et. al., " C u stody R e s o l u t i o n  Counseling: D e s c r i p t i o n
and C o m p a r i s o n  wit h C u s t o d y  Study," in Child Custody: Literatu re 
R e v i e w  and A l t e r n a t i v e  A p p r o a c h e s , Child Cust ody R e s earch Project, 
H e n n e p i n  County, Minnesota, Domestic Relations Division, Sept. 1979.

S tudy of 686 c o n t e s t e d  c u s t o d y  cases filed betw een 6/7!i and 6/78 
in H e n n e p i n  Co., Minnesota. Compar ed cases going to Custody 
S tudy (evaluation and r e c o m m e n d a t i o n  mode) vs. those rece iving 
c u stody counse l i n g  (mediation mode). Both services are offered  
through the court's Domestic Relations D e p t .--parenta] agreements

-  4 -
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by Carol Murlcowsld ,
Tljnc* Writer 1

The on ly  c lue  R a y  H itchcock has 
to h is three-year-o ld  son ’s  wherea­
bouts Is  a  faded newspaper clipping 
describing the boy as the youngest 
hang lider in Oregon.

H itchcock's ex-wife, h e r  new  hus­
band, and  young Ryan  qu ietly  le ft 
Anchorage two days a fte r  H itchcock 
got a cou rt o rd e r en forcing his right 
to visit R yan . Although he has visita­
tion rights, he  h as not seen o r  heard  
from  h is  son s ince Ju ly .

He knows that Ryan  has been In 
Oregon, and is  p robab ly  living in 
southern Ca lifo rn ia  now ; he knows 
that the boy is  hangliding with his 
step fa th er; he knows that Ryan  Is 
being taught that his la st nam e Is not 
H irh c o ck .

And, although the courts te ll him  
that Ids ex-w ife Is In the wrong, he 
know.', the re ’s  not much he can do 
about it.

One o f the g roup ’s e ffo rts  corpes 
up fo r  a  hearing Nov. 20 in Anchor­
age and Fairbanks. House B ill 210 
would encourage jo in t custody a r ­
rangements, in , which one parent 
would have physical custody o f ch il­
d ren , but both would share jn  the 
lega l, financia l and m ora l obligations 
to the child ren. , i

The bill would help parents like 
H itchcock, says Rudy Johnson, pres 
ident o f Equo l R ights fo r  Fa thers .

“ R ay  is e perfect exam p le o f 
what happens .''itnout jo in t custody, 
when parents a r t  fu rred  into litiga­
tion to have access to the ir chil­
d ren ,”  says Johnson.

W ith jo in t custody, “ at least I ’d 
have a say in what they were teach­
ing m y son,’ ’ H itchcock adds.

H itchcock, 28, and his w ife Vicki, 
26, w ere m ariie d  In 1675 and di­
vorced fou r y ea rs  la te r. V lck l was 
awarded custody o f their son Ryan , 
and a visitation schedule — a lte rna te

: weekends and one month in sum mer 
—  w asse tup .

H ow ever, H itchcock says, Vicki 
and he r new husband o ften refused 
to com ply with the visitation order, 
hiding, refusing to le t H itchcock take 
R yan  fo r  the .weekend, and twice 
beating Hitchcock.

“ When I  we : ove r, I'd  fo llow  the 
law  to the le tte r ,"  reca lls  H itchcock, 
a  stocky young man whose a rm s  a re  
covered with tattoos. " I ’d keep my 
hands in m y pockets, and always 
take somebody with m e ."  Once, 
when he was refused Ryan , he filed 
fo r  a w rit o f assistance, and a  state 
troope r accompanied him  to pick up 
Rv>m; even with the trooper's pres- 
e i.se , Ryan  was not re leased  until 
V icki and her husbnnd w ere tlneat- 
ened with a rre s t. j  >'

In  Feb ru a ry , H itchcock filed a 
suit to en fo ice  his v isitation rights.
Two days a fte r the court agreed to 
en fo rce  the o rd e r, V icki le ft the

’ .s t a t e .  •>
H e r last address was Rockaway, 

O re ., but H itchcock hears she has 
since moved to C a lifo rn ia . He has 
been told by V icki’s friends and re la ­
tives that she wil,' get in touch with 
him  in the spring, when his sum m er 
visitation ro lls  a ro tnd .

H itchcock is w orried that Ryan's 
step fa ther takes the boy hangliding 
with him . T 'e  newspaper a rtic le  he 
received from  Oregon says that 
Ryan  "understands there  is a ve ry  
high element o f risk  and danger,”  
and H itchcock is unhappy about it. 
" I  don't have any say in something 
that 1 think is dangerous fo r  my 
son ,”  he says.

The a rtic le  a lso  uses Ryan's step- 
fa th e r ’s name —  G riffe th  —  instead 
o f H itchcock.

“ I f  Ryan decides one day that his 
step father has been m ore  o f a fa ther 
to him , and he wants to change his 
nam e lega lly , that should be his

choice. I ’d be hurt, but I wouldn't in­
te r fe re ,"  H itchcock says. "Bu t that 
decision should not be made fo r  him 
while he ’s s t ill too young to decide.”

H itchcocr. adm its he has had ”  
som e bad tim es in his past which 
m ight prevent asking fo r  fu ll custody 
o f his son. He adm its to a bout with 
a lcoho lism  and suicidal tendencies 
a fte r  his d ivo rce , but a  psychologist 
has "assu red  m e that those a re  nor­
m a l post-d ivorce reactions."

He says he Is fine now , and “ the 
cou rt lias been on m y side a ll the 
w ay ."

The court ordered  V icki’s a tto r­
ney to find h e r and te ll h e r to no tify  
H itchcock and the court where she 
was living, o r  a w arran t would be is­
sued fo r  her a rre s t. She complied 
this sum m er, and Hitchcock took 
R yan  fo r  his sum m er visit In Ju ly .

"B u t since m y son le ft Ju ly  30, I 
have not seen him  o r  heard o f him  at 
a l l , "  he says. “ Apparently she fee ls  I

don't have the right to know where 
R yan  is 11 out o f 12 months. But I 
s till have to pay child support, and I 
fee l I  have the right to write my son 
once in aw h ile ."  . • ;

In  the meantime, he's trying' 
o th er avenues. He wanted tc put an 
ad in the Los Angeles T im es placing 
a rew ard  fo r In fo rm ation on R yan ’s 
whereabouts, but he can ’ t a f 'ord the 
$1,400 it would cost. N either can he 
a ffo rd  a  p riva te detective.

And he's researching cases 
which "a liena tion  o f a ffec tion " I 
been proven , hoping to use it again? 
Vicki. I f  he can , he'll a sk fo r  tempo 
ra ry  custody o f Rynn until V icki can 
come to cou rt and exp la in her ac ­
tions. I f  he doesn't hear from  he r by 
spring, when Ryan ’s annual visit 
should be a rranged , he plans to rs k  
f o r a  hearing to show cause why she 
Is not fo llow ing the cou rt ’ s o rc o rs .

“ Until tnen, m y hands a re  t ie d ."  •

mn s r

M lchcock Is a m em ber o f Equal 
R if h i- fo r  Fa thers o f A laska, a 
g ru  <)> that has been getting Its name 
in die news with Increasing fre ­
quency by lobbying fo r  chunges In 
' inestlc  re lations law.
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The need fordd&ska. to switch
to ‘joint custody ’of children

by John Havelock
A BILL NOW pending in the Leg­

islature would make “ joint custody" 
the presumptive form of custody of 
children in divorce proceedings. This 
bill should pass.

Up to the late 19th century, chil­
dren, along with wives, were treated 
in the law as a special form of prop­
erty of men. In the rare event of a di­
vorce, the man, of course, kept his 
property in any children of the union.

Women in the 20th century have 
shucked off the remnants of their 
role as property, but the powerful 

j analogy of property rights applied to
! children has persisted in a number of

legal arrangements. Now, the man 
no longer keeps his title to children. 
As a new, early 20th century image 
of woman as omniscient nurturant 
emerged, the title in children has 
been customarily passed by the 
courts to the divorced woman.

THE CHILD’S INTEREST. But
children should not be treated on an 
analogy to property. If a child of di­
vorcing parents, thinking of her own 
best interests, could speak for her­
self she would say, "I am not inter­
ested in being under the exclusive 
control of one of you. I want to maxi­
mize my relationship with each of 
you, despite the circumstance that 
you will live apart.”

Joint custody, adopted by Califor­
nia as the presumptive first choice 
among custody arrangements In 
1979, recognizes that the child's logi­
cal preference should be honored to 
the extent possible. Joint custody ar­
rangements can be worked out to fit 
the personal circumstances of each 
parent and child.

The current preference in fact for 
single parent custody has burdened 
the rest of society with a heavy bur­
den of direct and Indirect costs. Un­
fortunately, but understandably, the 
parent who “ loses”  custody will tend 
to divorce the child along with the 
parent.

SOLE CUSTODY COST. Di­
rectly, this translates Into a massive 
national legal system ' or the pursuit, 
frequently '^successful, of child sup­
port payments and public welfare 
costs for aid to dependent children. 
The nor.-custodial parent, psycholog­
ically severed from the child, is per­
mitted to consider the support obli­
gation on the same level as the over­
drawn revolving credit account at 
Sears. In fact, it may lie much worse 
as the noncustodial parent is al­
lowed to indulge in the fantasy that 
the support payment is actually 
being used to support the custodial 
parent in a life of idle debauchery.

Joint custody will not, of course, 
result in the dismantling of the child 
support and welfare systems. We 
will continue to have parents who 
will prefer to be shed of the child 
along with the parent. There are lots 
of people who do not have the psy­
chic capacity to be parents while 
(regrettably) maintaining the biolog 
leal capacity. But as joint custody 
becomes the most common form of

I custodial relationship, it will help re­
duce these system costs.

The child is the hook. To the ex- 
- tent that the law supports the cus­
tomary and natural obligation of a 
parent to care in an immediate sense 
for the welfare of a child it will 
strengthen the parent’s psychologi­
cal stake in the child. That link of di­
rect responsibility and caring, in 
turn, supports the child's claim on 
the parent for economic support

RELATION TO DELINquency. 
The indirect social costs of forced 
single parent custody are, cf course, 
greater than the direct. When we 
speak of a child who is the "product" 
of a “ broken” home, we are refer­
ring to a child who has been victim- 
u ed by his divorcing parents. Both 
parents have put their preference 
for combat before the interest of the 
child. Regrettably, the law encour- 
fges tho adversarial disposition of 
the child's interests in the context of 
parental warfare over property and 
emotional injury.

There is no necessity in this. A di­
vorce need not be a calamity for the 
child. The divorce becomes die 
child's disaster to the extent that the 
relationsliip with one of the parents 
is seriously diminished and the role 
model and learning bond severed. 
The society bears this cost in delin­
quent acting out by the hurt and 
angry chil i

CHANGING MARRIAGE CUS- 
toms. A generation ago, custom 
dictated that unhappy parents stick 
together "for the sake of the chil­
dren." The current conventional wis­
dom is that the state of unhappiness

in such cases was such that the inter­
ests of the child were not in fact 
served by the cohabitation. How­
ever, it is likely that in many cases 
the parental sacrifice worked, when 
one or the other spouse adjusted to a 
lower expectation from the mar­
riage relationship.

Contemporary adult Americans 
are less likely to sacrifice their own 
interests on this justification. For 
better or worse the trend to multiple 
marriages continues. Its increasing 
ordinariness has made divorce less 
explosive and less painful for parent 
and child alike.

The last remnants of "fault" di­
vorce are now eliminated from the 
statutes. But our treatment of cus­
tody as an adversarial contest of title 
in the child remains.

While recognizing the best inter­
ests of the child in a number of other 
legal arrangements, the law of child 
custody has not kept up with the 
changing social order. We incor­
rectly assume that the child’s inter­
est consists of putting all the chips in 
one basket. On the contrary, in a di­
vorce, the presumptive best interest 
of the child Is to maximize her rela­
tionship with each parent. Alaska 
should follow California in encourag­
ing joint custodial arrangements.

John  Ha ve lock  is  d ire c to r o f  lega l 
studies a t the Un ivers ity  o f  A laska, 
Anchorage. H e se rved  a s  a tto rney  
gene ra l to Gov. W illiam  A, Egan, 
was a White House F e llow  in the 
Johnson adm in istra tion a n d  has  won 
s e v e ra l A laska P re s s  C lub aw ards  
f o r  writing.

Berry's World

"1 submit that we should all go down to the 
Caribbean Basin and check things out while the 
weather Is still crummy around here."
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^  Men’s group files suit against judges

By SHEILA TOOMEY
Daily News reporter

A group championing equal 
child custody rights for fathers 
has filed a class action lawsuit 
against nine Anchorage Superi­
or Court judges for allegedly 
giving mothers preferential 
treatment in their courtrooms.

Equal Rights for Fathers of 
Alaska named the nine judges 
and two court custody investi­
gators in a complaint filed 
Monday in U.S. District Court. 
Custody decisions made by the 

. judges “ unlawfully deny fath- 
\ ers and their children the fun- 

•damental constitutionally pro­
tected right to a legal and 
personal relationship that is 
ctqual to the relationship ac­
corded . . .  to the mother," the

suit claims.
Last year Equal Rights for 

Fathers issued a study of custo­
dy decisions by Anchorage 
judges indicating mothers re­
ceived sole custody of children 
significantly more often than 
fathers. Tne group advocates 
joint custody agreements wher­
ever possible.

Despite new attitudes toward 
outmoded sexual stereotypes, 
courts and the Division of Fam­
ily Services "arc reluctant to 
award or recommend father 
custody except in the most 
extraordinary situations," the 
suit charges.

Presiding Superior Court 
Judge Mark Rowland denied 
the allegations. "So far as I 
know, there is no basis for the

suit, which has been filed . k. 
either factually or legally,”  
Rowland said.

The suit contends the best 
interests of children would be 
test served by ending alleged 
sexual discrimination against 
men in child custody cases. 
“ Sole custodial mothers abuse
or neglect their children If
non custodial fathers were giv­
en more fairness in divorce 
courts, then child abuse and 
child neglect would immediate­
ly drop,’ ' the suit claims.

“ Custody and visitation are 
alleged to be, in the women’s 
rights movement, just about 
the last control women possess 
over men," the suit says.

Equal Rights for Fathers 
wants the federal court to

award them $5 million to 
“ study the devastating effects 
of paternal deprivation and 
father absence on child devel­
opment.”  In an exhibit filed 
with their suit, the group calls 
a $5 million federal grant re­
portedly given to the National 
Organization for Women a 
“ gross and shocking violation” 
o f  sex discrimination laws be­
cause an equal grant was not 
awarded to “ men’s liberation."

Named as defendants in the 
suit are Judges Victor Carlson, 
Karl Johnstone, Eban Lewis, 
Ralph Moody, Justin Ripley, 
Brian Shortcll, James Single­
ton, Milton Souter, and Row­
land. Also named arc custody 
investigators Artis Cry and 
Francis Stevens.



Pouch V 
State Capitol 

Juneau, Alaska 99811Official Business H ealtd , Gducation &  Social Services
December 15, 1981

Ms. Joan Bennett Schrader 
P.O. Box 1264 
Kenai, \K 99611

Dear Ms. Schrader:

Thank you for your letter regarding House Bill 210. Your line-by-line 
analysis is quite helpful and appreciated. Your mention of income tax 
consequences provides some food for thought also, since it probably has 
not been adequately considered.

Thank you again for writing.

Sincerely,

Mike Beirne 
State Representative

MB/bw

/



P.O. Box 1264 
Kenai, Alaska 99611 
November 20, 1981

Health, Education &
Social Service Committee 
700 H Street
Anchorage, Alaska 99501

Dear Mr. Chairman and Members of the Committee,

My Name is Joan Bennett Schrader and I am Testifying for myself.

HB 218 "An Act Relating to Child Custody"

Page 6; Lines 3-6

This contains the defination of this Act and is what my family is oper­
ating under (in actuality). I speak as a Grandmother of a seven (7) year
old male whose custody is not formally "Joint".

Page if; Lines

This is good, I believe this reinforces the continued protection of the 
child/children by enabling the custody terms to be reviewed during the 
childs/childrens minority.

Page 2; Lines 15-14

This section could predispose awarding the child to the parent who has 
had custody. While this is a necessary proviso I would caution that care 
be taken with this section.

Lines 19-16

Good, as this enables the extended family to know the child/children; to 
offer the care and protection; the background or ROOTS, that these children 
have a right to. We acknowledge the childs rights to a financial interest 
in the estates of extended family members — Grandparents, Aunts, Uncles, etc. 
This section may guarentee the childs/childrens right to the "emotional’' 
estates of the same people. The child, in my opinion, can only benefit.



HESS Committee 
November 20 Hearing 
Page 2

Page 4; Lines 17 & 18

The above applies here also.

Page 5; Lines 11-12

My experience in the Interior and on the Kenai Peninsula is that the extended 
family has been "locked out" numerous times. Custody has been awarded 
at the expense cf cutting off the childs place in the extended fwiily. This 
has been especially noticable, to me, over the years , where Native children 
were involved. ''heir roots were severed. This is my conception of what I 
saw happening— my own opinion. Please look carefully at this section.

Lines 20-2?

Hereagain I am uneasy. I differ from Mr. Lynch (the attorney from Anchorage) 
in that the extended family is not considered for custody. I would have 
the court put their reasons in writing. Families should have that right.

Lines 28-29-— Lines 1-2

Excellent and only fair.

I have taken several days to consider writting thi j testimony and I am 
glad I did as there are two points I wish to mention.

1. The Fairbanks testimony on the safety of the mother where a Abusing 
husband is concerned. This is a valid concern but such people can be 
handled out o^ a custody hearing.

2. Tax purposes rill enter into prominence. Perhaps one parent claims the i . 
child one year, the other parent the next.

Thank you,

Yours truly



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y, State Capitol 
Juneau, Alaska 99811 

(907) 465-3991

February 15, 1982

MEMORANDUM

TO: Representa t i ve  Mike Beirne
Attn:  Jody Sutherland

FROM: Ch r i s t i n e  Johnson,  Research S t a f f

RE: J o i n t  Custody
Research Request 82-18, Addi t i ona l  Information

Enc losed p l ea se  f ind an updated vers i on of the j o i n t  custody l e g i s l a t i o n  
now under c on s i de ra t i on  in the State of  Washington.  We hope t h i s  i s  
of  us to you.

CJ

Attachment
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SUBSTITUTE HOUSE SILL NO. 90S

i
State of Washington by Cormirtee on Ethics, Law I Justice (originally 
k7cb Legisla:ure sponsored by Representatives Wang, Ellis,
1982 Regular Session Armstrong, Owen, Patrick, Tupper, Becker, King (j),

Wins ley,.Brown, Berleen, Granlund, Hitchell,
Vander Stoep, Salatino, Lewis, Hankins, Johnson, Sherman and Teutsch)

Read first time February 2, 1982,land passed to Committee on Rules for 
second reading.
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AN A C T  R e l a t i n g  t o  c h i l d  c u s t o d y ;  a m e n d in g  s e c t i o n  9 A . 4 0 . 0 5 0 ,

c h a p t e r  2 6 0 ,  Law s!  o f  1 9 7 5  1 s t  e x .  s e s s .  a n d  RCW

9 A . 4 0 . 0 5 0 ;  a m e n d in g  s e c t i o n  1 9 ,  c h a p t e r  1 5 7 ,  L a w s  o f  1 9 7 3  

1 s t  e x .  s e s s .  a n d  RCW 2 6 . 0 9 . 1 9 0 ;  a m e n d in g  s e c t i o n  2 0 ,

c h a p t e r  1 5 7 ,  L a w s  o f  1 9 7 3  1 s t  e x .  s e s s .  a n d  RCW

2 6 . 0 9 . 2 0 0 ;  a m e n d in g  s e c t i o n  2 6 ,  c h a p t e r  1 5 7 ,  L a w s  o f  19^3 

1 s t  e x .  s e s s .  an d  RCW 2 6 . 0 9 . 2 6 0 ;  a m e n d in g  s e c t i o n  2 u ,

c h a p t e r  1 5 7 ,  L a w s  o f  19 7 3  1 s t  e x ,  s e s s .  a s  am ended  b y

s e c t i o n  4 ,  c h a p t e r  3 2 ,  L a w s  o f  1 9 7 5  and  RCW 2 6 . 0 9 . 2 8 0 ;

L a w s  o f  19 4 9  a n d  RCW

2 6 . 1 2 . 0 9 0 ;  a m e n d in g  s e c t i o n  1 0 ,  c h a p t e r  5 0 ,  L a w s  o f  1 9 4 9

a m e n d in g  s e c t i o n  9,^ c h a p t e r  5 0 ,

an d  RCW 2 6 . 1 2 . : 0 0 ;  a m e n d in g  s e c t i o n  1 2 ,  c h a p t e r  5 0 ,  L a w s
i

o f  1 9 4 9  a n d  RCW 2 6 . 1 2 . 1 2 0 ;  a m e n d in g  s e c t i o n  1 8 ,  c h a p t e r  

5 0 ,  L a w s  o f  1 9 4 9  and  RCW 2 6 . 1 2 . 1 8 0 ;  a m e n d in g  s e c t i o n  1 9 ,  

c h a p t e r  5 0 ,  L a w s  o f  19 4 9  a n d  RCW 2 6 . 1 2 . 1 9 0 ;  a m e n d in g  

s e c t i o n  2 0 ,  c h a p t e r s  5 0 ,  L a w s  o f  1 9 4 9  a n d  RCW 2 6 . 1 2 . 2 0 0 ;  

a d d i n g  new  s e c t i o n s  t o  c h a p t e r  2 6 . 0 9  RCW; c r e a t i n g  a new 

s e c t i o n :  p r e s c r i b i n g  p e n a l t i e s ;  an d  p r o v i d i n g  a n

e f f e c t i v e  d a t e .  ■ - -

2 0  J E  I T  EN ACTED 1IY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  OF WASHINGTON:rTg,- 21 NEW S E C T I O N .  S e c t i o n  1 .  T h e  l e g i s l a t u r e  f i n d s  t h a t  i t

2 2  i s  t h e  p u b l i c  p o l i c y  o f  t h i s  s t a t o  t o  e n a b l e  m i n o r  c h i l d r e n  t o

23  h a v e  f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  w i t h  b o t h  p a r e n t s  w hen  s u c h

2 4  c o n t a c t  i s  u p t / . r i a t e .  I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o

25  e n c o u r a g e  p a r e n t s  t o  s h a r e  t h e  r i g h t s  an d  r e s p o n s i b i l i t i e s  o f

2 6  r a i s i n g  t h e i r  c h l l d i e n  when i n  t h e  b e s t  i n t e r e s t s  o f  t h e

27  c h i l d r e n .  I t  i o  a l s o  t h e  I n t e n t  o f  t h e  l e g i s l a t u r e  t o  r e c o g n i z e

28  t h e  i m p o r t a n c e  o f  f l e x i b i l i t y  i n  c u s t o d y  a r r a n g e m e n t s .

2 9  T h e r e f o r e  t h e  l e g i s l a t u r e  f i n d s  an d  d e c l a r e s  t h a t ,  I n  t h e
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I n t e r e s t s  o f  c h i l d r e n ,  i t  i s  t h e  p u b l i c  p o l i c y  o f  t h i s  s t a t e  t o  

r e c o g n i z e  j o i n t  c u s t o d y  a s  a n  a l t e r n a t i v e  t o  be  c o n s i d e r e d  w i t h  

n o l o  c u s t o d y .
I-. ■
1 'il'.-'

NEW S E C T I O N .  S e c .  2 .  T h e r e  i s  a d d e d  t o  c h a p t e r  2 6 . 0 9
I

RCW a  n ew  s e c t i o n  t o  r e a d  a s  f o l l o w s :
I

F o r  t h e  p u r p o s e s  o f  t h i s  c h a p t e r ,  - j o i n t  c u s t o d y *  m eans  

a n  o r d e r  a w a - d i n g  c u s t o d y  o f  t h e  m i n o r  c h i l d  o r  c h i l d r e n  t o  t h e  

p a r t i e s  i n  s u c h  a  w a y  a s  t o  c o n t i n u e  t h e  s h a r i n g  o f  p a r e n t a l  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  an d  t o  a s s u r e  t h e  c h i l d  o r  c h i l d r e n
* • C

o f  h a v i n g  f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  w i t h  t h e  p a r t i e s .  I n  

i t s  o r d e r ,  t h e  c o u r t  may a w a r d  j o i n t  c u s t o d y  w i t h  o r  w i t h o u t  

s h a r e d  o r  a l t e r n a t i n g  r e s i d e n t i a l  a r r a n g e m e n t s .

S e c .  3 .  S e c t i o n  1 9 ,  c h a p t e r  1 5 7 ,  L a w s  o f  1973  l 3 t  e x .  

s e s s .  a n d  RCW 2 6 . 0 9 . 1 9 0  o r e  e a c h  am ended t o  r e a d  o s  f o l l o w s :

T h e  c o u r t  s h a l l  d e t e r m i n e  c c i t o d y  i n  u c c o r d n n c e  w i t h  t h e  

b e s t  I n t e r e s t s  o f  t h e  c h i l d .  “ T h e  c o u r t  s h a l l  c o n s i d e r  a l l  

r e l e v a n t  f a c t o r s  i n c l u d i n g :

( 1 )  T h e  w i s h e s  o f  t h e  c h i l d ' s  p a r e n t  o r  p a r e n t s  a s  t o  

( ( h i s ) )  j o i n t  o r  s o l e  c h i l d  c u s t o d y  an d  a s  t o  v i s i t a t i o n  

p r i v i l e g e s :

( 2 )  T h e  w i s h e s  o f  t h e  c h i l d  a s  t o  ( ( h i s - - e u s i e t i i a n ) )  

c u s t o d y  a n d  u s  t o  v i s i t a t i o n  p r i v i l e g e s ;

( 3 )  T h e  I n t e r a c t i o n  an d  I n t e r r e l a t i o n s h i p  o f  t h e  c h i l d  

( ( w i t h - h i s ) ) , t h e  c h i l d ' s  p a r e n t  o r  p a r e n t s ,  ( ( h i s ) )  t h e  c h i l d ' s  

s i b l i n g s ,  a n d  a n y  o t h e r  p e r s o n  who mav s i g n i f i c a n t l y  a f f e c t  t h e  

c h i l d ’ s  b e s t  i n t e r e s t s ;

( 4 )  T h e  c h i l d ’ s  a d j u s t m e n t  t o  ( ( h i s ) )  t h e  c h i l d ’ s home, 

s c h o o l ,  a n d  c o m m u n i t y ;  nnd

( 5 )  T h e  m e n t a l  an d  p h y s l c c l  h e a l t h  o f  a l l  I n d i v i d u a l s  

i n v o l v e d .

T h e  c o u r t  s h a l l  I n c l u d e  w r i t t e n  f i n d i n g s  o f  f a c t  n s  t o  t h e s e  

r e l e v a n t  f a c t o r s  I n  a n y  o r d e r  i n  w h i c h  c u s t o d y  I s  d i s p u t e d .  Ac 

t h e  r e q u e s t  o f  e i t h e r  ~, s r t y  o r  on  I t s  own m o t i o n ,  t h e  c o u r t  may 

t r a n s f e r  t h e  c a u s e  t o  _ ”  , ' a m l l y  c o u r t  o r  r e f e r  t h e  p a r t i e s  t o  

a n o t h e r  c o u n s e l i n g  c r  m e d i a t i o n  s e r v i c e  o f  t h e i r  c h o i c e  f o r  

SI1I1 9 0 5  - 2 .
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1 a m i c a b l e  s e t t l e m e n t  o f  t h e *  i s s u e s  t n  c o n t r o v e r s y .  T h e  c o u r t

2  s h a l l  n o t  c o n s i d e r  c o n d u c t  o f  a  p a r e n t ,  p r o p o  ’ d  g u a r d i a n , o r

3  c u s t o d i a n  t h a t  d o e s  n o t  a f f e c t  t h e  w e l f a r e  o f  t h e  c h i l d .  T h e

4  c o u r t  s h a l l  n o t  p r e f e r  a  p a r e n t ,  p r o p o s e d  g u a r d i a n ,  o r  c u s t o d i a n

5  b e c a u s e  o f  t h e  p a r e n t ' s :  p r o p o s e d  g u a r d i a n ’ s ,  o r  c u s t o d i a n ' s

6  g e n d e r .

7  NEW S E C T I O N .  S e c .  4 .  T h e r e  i s  a d d e d  t o  c h a p t e r  2 6 . 0 9

8  RCW a  n e w  s e c t i o n  t o  r e a d  a s  f o l l o w s :

9  I n  a n y  t e m p o r a r y  o r  f i n a l  c u s t o d y  d e t e r m i n a t i o n ,  t h e

10 p a r t i e s  s h a l l  s u b m i t  t o  t h e  c o u r t  a  p l a n  f o r  t h e  i m p l e m e n t a t i o n

11 o f  t h e  f i n a l  c u s t o d y  o r d e r .  I f  t h e  p a r t i e s  c a n n o t  a g r e e  on  a

12 p l a n ,  t h e n  e a c h  p a r t y  s h a l l * s u b m i t  a  p r o p o s e d  p l a n .  T h e  p l a n

13 s h a l l  I n c l u d e  b u t  n o t  be  l i m i t e d  t o  p r o v i s i o n s  f o r :

14 ( 1 )  R e s i d e n t i a l  a r r a n g e m e n t s  f o r  t h e  c h i l d ;

15 ( 2 )  F i n a n c i a l  r e s o u r c e s  i n  s u p p o r t  o f  t h e  c h i l d ;

16 (31 F r e q u e n t  a n d  I c o n t i n u i n g  c o n t a c t  w i t h  t h e  p a r t i e s

17 w h en  s u c h  c o n t a c t  i s  a p p r o p r i a t e ;

18 ( 4 )  S u b s e q u e n t  am endm ents  o f  t h e  p l a n  i n  t h e  e v e n t  o f

19 t h e  r e l o c a t i o n  o f  a p a r t y o r  o t h e r  m a j o r  c h a n g e s  a f f e c t i n g  t h e  

g T  20  m i n o r  c h i l d ;  a n d  j

21 ( 5 )  R e s o l u t i o n  o f  d l s p u  e s  w h i c h  may a r i s e  b e tw e e n  t h e

22  p a r t i e s .

23  NEW S E C T I O N .  S e c .  5 .  T h e r e  i s  a d d e d  t o  c h a p t e r  2 6 . 0 9

24  RCW a  n e w  s e c t i o n  t ' j  r e n d  a s  f o l l o w s :

2 5  ( 1 )  A f i n a l  o r d e r  f o r  J o i n t  c u s t o d y  s h a l l  i n c l u d e  b u t

2 6  n o t  b e  l i m i t e d  t o :

2 7  ( a )  W r i t t e n  f i n d i n g s  o f  f a c t  b y  t h e  c o u r t  a s  t o  t h e

2 8  r o l e v o  i t  f a c t o r s  i n  d e t e r m i n i n g  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d

2 9  u n d e r  RCW 2 6 . 0 9 . 1 9 0 :

3 0  ( b )  T h e  I m p l e m e n t a t i o n  p l a n  o r d e r e d  by  t h e  c o u r t

31 i n c l u d i n g  b u t  n o t  l i m i t e d  t o  t h e  f o l l o w i n g :

3 2  ( 1 )  R e s i d e n t i a l  c r r a n g e m e n t s  f o r  t h e  c h i l d :

3 3  ( 1 1 )  P r o v i s i o n s  f o r  r e s o u r c e s  i n  s u p p o r t  o f  t h e  c h i l d :

3 4  ( i l l )  P r o v i s i o n s  f o r  am endm ents  t o  t h e  i m p l e m e n t a t i o n

3 5  p l a n  a d o p t e d  b y  t h e  c o u r t :  and

- 3 -  SU B  9 0 5
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1 ( i v )  P r o v i s i o n s  f o r  a a e c h a n i s m  f o r  t h e  r e s o l u t i o n  o f

2  d i s p u t e s  w h i c h  may a r i s e  b e t w e e n  p a r t i e s .  S u c h  m e c h a n i s m  may

3  i n c l u d e  c o u n s e l i n g ,  m e d i a t i o n ,  o r  t h e  u s e  o f  f a m i l y  c o u r t s .

4  ( 2 )  T h e  c o u r t  may i n c l u d e  t h e  f a c t o r s  i n  s u b s e c t i o n  ( 1 )

5  o f  t h i s  s e c t i o n  i n  a  t e m p o r a r y  j o i n t  c u s t o d y  o r d e r  u n d e r  RCW

6  2 6 . 0 9 . 2 0 0 .

7 NEW S E C T I O N .  S e c .  6 .  T h e r e  i s  ad d e d  t o  c h a p t e r  2 6 . 0 9

8  RCW a  n e w  s e c t i o n  t o  r e a d  a s  f o l l o w s :

9  I f  t h e  p a r t i e s  h a v e  a g r e e d  t o  j o i n t  c u s t o d y  an d  h a v e

\  10  a g r e e d  t o  a n  i m p l e m e n t a t i o n  p l a n  u n d e r  s e c t i o n  4 o f  t h i s  a c t ,

11 t h e  c o u r t  s h a l l  o r d e r  j o i n t  c u s t o d y  u n l e s s  t h e  c o u r t  d e t e r m i n e s

12 i t  i s  n o t  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .

13 S e c .  7.  S e c t i o n  2 0 ,  c h a p t e r  1 5 7 ,  L a w s  o f  1 9 73  1 s t  e x .

14 s e s s .  a n d  RCW 2 6 . 0 9 . 2 0 0  a r e  e a c h  am ended t o  r e a d  a s  f o l l o w s :

15 A  p a r t y  t o  a  c u s t o d y  p r o c e e d i n g  may move f o r  a  t e m p o r a r y

16  c u s t o d y  o r d e r .  T h e  m o t i o n  m u s t  be  s u p p o r t e d  b y  a n  a f f i d a v i t  a s

17 p r o v i d e d  i n  RCW 2 6 . 0 9 . 2 7 0 .  T h e  c o u r t  may a w a r d  t e m p o r a r y

18 c u s t o d y  a f t e r  a  h e a r i n g ,  o r ,  i f  t h e r e  i s  n o  o b j e c t i o n ,  s o l e l y  on

19  t h e  b a s i s  o f  t h e  a f f i d a v i t .

2 0  T h e  t e m p o r a r y  c u  trj  ■ r r te r  s h a l l  b e  f o r  j o i n t  c u s t o d y  i f

21 t h e  p a r t i e s  h a v e  a g r e e i . l u  a t e m p o r a r y  p l a n  u n d e r  s e c t i o n  4 o f

2 2  t h i s  a c t  u n l e s s  t h e  c o u r t  d e t e r m i n e s  i t  I s  n o t  I n  t h e  b e s t

23  I n t e r e s t s  o f  t h e  c h i l d .

/ 4  I f  a  p r o c e e d i n g  f o r  d i s s o l u t i o n  o f  m a r r i a g e ,  l e g a l

2 5  s e p a r a t i o n ,  o r  d e c l a r a t i o n  o f  I n v a l i d i t y  I s  d i s m i s s e d ,  a n y

2 6  t e m p o r a r y  c u s t o d y  o r d e r  i s  v a c a t e d  u n l e s s  a p a r e n t  o r  t h e

2 7  c h i l d ' s  c u s t o d i a n  m o v e s  t h a t  t h e  p r o c e e d i n g  c o n t i n u e  a s  a

2 8  c u s t o d y  p r o c e e d i n g  a n d  t h e  c o u r t  f i n d s ,  a f t e r  a h e a r i n g ,  t h a t

2 9  t h e  c i r c u m s t a n c e s  o f  t h e  p a r e n t s  an d  t h e  b e s t  i n t e r e s t s  o f  t h e

3 0  c h i l d  r e q u i r e  t h a t  a c u s t o d y  d e c r e e  be  I s s u e d .

31 I f  a  c u s t o d y  p r o c e e d i n g  com menced i n  t h e  a b s e n c e  o f  a

3 2  p e t i t i o n  f o r  d i s s o l u t i o n  o f  m a r r i a g e ,  l e g a l  s e p a r a t i o n ,  o r

3 3  d e c l a r a t i o n  o f  I n v a l i d i t y ,  ( s u b s e c t i o n  ( 1 )  o f  RCW 2 6 . 0 9 . 1 8 0 )  i s

34  d i s m i s s e d ,  a n y  t e m p o r a r y  o r d e r  I s  v a c a t e d .

SHB 905 .4-
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1 S e c .  8 .  S e c t i o n  2 6 j  c h a p t e r  1 5 7 ,  L a w s  o f  1 9 73  1 s t  e x .

. *
2  s e s s .  a n d  RCW 2 6 . 0 9 . 2 6 0  a r e ‘ e a c h  '‘ m ended t o  r e a d  a s  f o l l o w s :

1
3  ( 1 )  T h e  c o u r t  s h a l l  o d i f y  a  p r i o r  c u s t o d y  d e c r e e

4  u n l e s s  i t  f i n d s ,  u p o n  t h e  b a s i s  o f  f a c t s  t h a t  h a v e  a r i s e n  s i n c e

5  t h a  p r i o r  d e c r e e  o r  t h a t  w e r e  u n kn o w n  t o  t h e  c o u r t  a t  t h e  t i m e

6  o f  t h e  p r i o r  d e c r e e ,  '  t h a t  a  c h a n g e  h a s  o c c u r r e d  i n  t h e
\

7  c i r c u m s t a n c e s  o f  t h e  c h i l d  o r  ( ( h i s ) )  t h e  c h i l d ’ s  c u s t o d i a n  o r

8  j o i n t  c u s t o d i a n  a n d  t h a t  t h e  m o d i f i c a t i o n  i s  n e c e s s a r y  t o  s e r v e

9  t h e  b e s t  i n t e r e s t s  o f  t h e - c h i l d .

10  ^ I n ) )  ( 2 )  F o r  - a c t i o n s  i n  w h i c h  t h e  r e s i d e n t i a l

11 a r r a n g e m e n t s  f o r  t h e  c h i l d  w o u ld  b e  m o d i f i e d ,  i n  a d d i t i o n  t o

12  a p p l y i n g  ( ( t h e s e ) )  t h e  s t a n d a r d s  i n  s u b s e c t i o n  ( 1 )  o f  t h i s

13 s e c t i o n ,  t h e  c o u r t  s h a l l  r e t a i n  t h e  c u s t o d i a n  e s t a b l i s h e d  b y  t h e

14 p r i o r  d e c r e e  u n l e s s :  - )

15 ( a )  T h e  c u s t o d i a n  a g r e e s  t o  t h e  m o d i f i c a t i o n ;

16  ( b )  T h e  c h i l d  h a s  b e e n  i n t e g r a t e d  i n t o  t h e  f a m i l y  o f  t h e

17  p e t i t i o n e r  w i t h  t h e  c o n s e n t - o f  t h e  c u s t o d i a n ;  o r

18  ( c )  T h e  c h i l d ’ s  p r e s e n t  e n v i r o n m e n t  i s  d e t r i m e n t a l  t o

19  ( t h i s ) )  t h e  c h i l d ’ s  p h y s i c a l ,  m e n t a l ,  o r  e m o t i o n a l  h e a l t h  and

2 0  t h e  h a r m  l i k e l y  t o  b e  c a u s e d  b y  a  c h a n g e  o f  e n v i r o n m e n t  i s

21 o u t w e i g h e d  b y  t h e  a d v a n t a g e . o f  a  c h a n g e  t o  t h e  c h i l d .

2 2  ( ( ( 2 ) ) )  ( 3 )  S u b s e c t i o n  ( 2 )  o f  t h i s  s e c t i o n  s h a l l  n o t

23  a p p l y  t o  a c t i o n s  I n  w h i c h  t h e  r e s i d e n t i a l  a r r a n g e m e n t s  f o r  t h e

2 4  c h i l d  w o u ld  n o t  b e  m o d i f i e d .

2 5  ( 4 )  I f  t h e  c o u r t  f i n d s  t h a t  a m o t i o n  t o  m o d i f y  a p r i o r

2 6  c u s t o d y  o r d e r  h a s  b e e n  b r o u g h t  i n  b a d  f a i t h ,  t h e  c o u r t  s h a l l

2 7  a s s e s s  t h e  a t t o r n e y ' s  f e e s  an d  c o u r t  c o s t s  o f  t h e  ( ( e u s t e d i a n ) )

2 8  r e s p o n d e n t  a g a i n s t  t h e  p e t i t i o n e r .

2 9  S e c .  9 .  S e c t i o n  2 8 ,  c h a p t e r  1 5 7 ,  L a w s  o f  1 9 73  1 s t  e x .

3 0  s e s s .  a s  am ended b y  s e c t i o n  4 ,  c h a p t e r  3 2 ,  L a w s  o f  1975  an d  RCW

31 2 6 . 0 9 . 2 8 0  a r e  e a c h  am ended t o  r e a d  a s  f o l l o w s :

3 2  ( 1 )  H e r e a f t e r  e v e r y  a c t i o n  o r  p r o c e e d i n g  t o  c h a n g e ,

3 3  m o d i f y ,  o r  e n f o r c e  a n y - - f i n a l  o r d e r ,  j u d g m e n t ,  o r  d e c r e e

3 4  h e r e t o f o r e  o r  h e r e a f t e r  e n t e r e d  i n  a n y  d i s s o l u t i o n  o r  l e g a l

3 5  s e p a r a t i o n  o r  d e c l a r a t i o n  c o r c e r n l n g  t h e  v a l i d i t y  o f  a m a r r i a g e ,
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Sec. 9

1 w h e t h e r  u n d e r  t h i s  c h a p t e r  o r  p r i o r  l a w ,  i n  r e l a t i o n  t o  t h e

2 care, custody, control, or support of vhe minor children of the

3 marriage may Le brought in the county where said minor children

4 are then residing, or in the court in which said final order,

5 judgment, or decree was entered, or in the county where the

6 parent or other person who has the care, custody, or control of

7 the said children is then residing.

8  ( 2 )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  a p a r e n t  o r  o t h e r

9  p e r s o n  s h a l l  o n l y  b e  c o n s i d e r e d  t o  h a v e  t h e  c a r e ,  c u s t o d y ,  o r

10  c o n t r o l  o f  a  c h i l d  i f  b y  t h e  t e r m s  o f  a n y  f i n a l  o r d e r ,  d e c r e e .

1 1  o r  j u d g m e n t  t h e  c h i l d  i s  t o  r e s i d e  w i t h  t h e  p e r s o n  m o re  t h a n  s i x

12 m o n t h s  o f  t h e  y e a r .

1 3  ( 3 )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  a  c h i l d  s h a l l  o n l y

14 b e  c o n s i d e r e d  t o  r e s i d e  w i t h i n  a  c o u n t y  i f :

1 5  ( a )  T h e  c o u n t y  i s  t h e  c o u n t y  o f  r e s i d e n c e  w i t h i n  t h e

16  s t a t o  o f  t h e  p e r s o n  w i t h  whom t h e  c h i l d  u n d e r  t h e  t e r m s  o f  a n y

1 7  f i n a l  o r d e r ,  d e c r e e ,  o r  ju d g m e n t  i s  t o  r e s i d e  f o r  m o re  t h a n  s i x

18 m o n t h s  o f  t h e  y e a r ;

1 9  ( b )  T h e  c o u n t y  i s  t h e  c o u n t y  w h e r e  t h e  c h i l d  h a s  b y

2 0  a g r e e m e n t  i n  f a c t  r e s i d e d  f o r  m o re  t h a n  s i x  o f  t h e  l a s t  t w e l v e

21 mo n t h s ;  o r

22  ( c )  I n  t h e  c a s e  o f  a  c h i l d  u n d e r  t w e l v e  m o n th s  o f  a? .o .

2 3  t h e  c o u n t v  i s  t h e  c o u n t y  w h e r e  t h e  c h i l d  h a s  r e s i d e d  m o re  t h a n

24  o n e - h a l f  o f  t h e  c h i l d ' s  l i f e .

2 5  ( 4 )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  i f  by  t h e  t e r m s  o f

2 6  a n v  f i n a l  o r d e r ,  d e c r e e ,  o r  ju d g m e n t ,  o r  b y  a g r e e m e n t  o f  t h e

2 7  p a r t i e s ,  t h e  c h i l d  s p e n d s  an  e q u a l  am ount  o f  t i m e  w i t h  tw o

28 p a r t i e s ,  t h e  a c t i o n  may be  b r o u g h t  i n  e i t h e r  c o u n t y  w h e r e  a

2 9  p a r t y  r e s i d e s .

3 0  S e c .  1 0 .  S e c t i o n  9 ,  c h u p t e r  5 0 ,  L a w s  o f  19 49  a n d  RCW

31 2 6 . i 2 . 0 9 0  a r e  e a c h  am end ed  t o  r e a d  a s  f o l l o w s ;

32  W h e n e v e r  a n y  c o n t r o v e r s y  e x i s t s  b e t w e e n  s p o u s e s  w h i c h  may

3 3  r e s u l t  i n  t h e  d i s s o l u t i o n  o f  t h e  m a r r i a g e ,  l e g a l  s e p a r a t i o n ,  o r

34  ( ( a n n u l m e n t ) ) d e c l a r a t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  t h e  

3 3  m a r r i a g e  o r  t h e  d i s r u p t i o n  o f  t h e  h o u s e h o l d ,  an d  t h e r e  i s  a n y
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