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life of crime. And very often the recidivism commences 
within weeks after release, he added.

• • •  • * i * •!* i

“ What job  opportunities are there for unskilled 
illiterates with criminal records? What business enterprise 
could conceivably continue with the rate o f  ‘ recall’ o f its 
‘ products’ that we see with respect to the ‘ products’ of 
our prisons?" he asked. • *

The best programs in the world will not cure all of 
this “ dismal problem," a problem that the human race has 
struggled with almost sine: the beginning o f  organized 
societies, Burger said. But improvements in our prison 
system can be made, he added, and, in his opinion, the 
improvements will cost less in the long run than the 
failure to make them. '

• f .. . .• • ! • • !•. • / 1a«« • •• :. .* . * .

Burger told his audience that today almost SI billion 
o f new prison facilities are under construction. More than 
20 states have authorized construction programs approaching 
another billion dollars. Proposals of yet another billion and 
a half dollais in 33 states are beind debated. . • '•• • '

Citing the Criminal Justice Construction Reform 
A'ct'(S. 186) introduced by Sen. Robert Dole (R-Kan.),
Burger said Dole “ has recognized the dimensions o f this 
problem." -The legislation would provide grant1; of su  and 
a half billion dollars to the states for improved orison 
facilities over the next seven yean. •' • • " -  • . •

“ If Federal grant legislation is tnacted it is important 
that the new standards include: (a) conversion of prisons 
into places o f education and training and into factories 
and.shops for production; (b) a repeal of statutes which 
limit prison industry production; (c) an affirmative limita­
tion against any form of discrimination agains' prisc~ 
products; and (d) a change in attitudes of organized labor 
and in the leaders o f  business toward the use of prison in­
mates to produce goods or parts," Burger said.

• * • • • , *
“These new standards are crucial and they should be 

developed with the participation of rrpresentatiycs.of the 
cate and Federal prison administrators who deal face-to- 
face and day-to-day with the problems and understand the 
needs," he added. "Representatives o f labor and manage­
ment should also lake part. In th. tip ;r.g decades of the 
twentieth century I am confident the enlightened leaders 
oTlabor and business will no longer support reactionary 
restraints on production o f  goods in prisons and the move­
ment of such products in commerce.”

But he admitted, that prison production programs 
will compete to some extent with the private sector.

“ However, this is not a real problem because, with 
optimum process, it will be three to five years before pro­
grams o f this kind have a market impact, even then a small 
impact," he .said. “ I cannot believe that this great country 
o f ours — th-i most voracious consumer society ir the world -

could not absorb the production o f  even as many ss 
100,000 prisoners -  hardly a 'drop in the bucket' in 
tetms o f the Gross National Product.”

• • .... • * . . • . . v. - • *•

The displacement o f workers in the private sector 
would be “ insagni£'_ant" in the whole scheme o f  things,
Burger said. . . .

- •. ■ »* v-j-t . „ *\;v*: ...

“ But the benefit to the inmates — and to  society — 
would be incalculable in the long run.”  ’ *• v * r

Some Are Beyondi Reach . ; *

Most prison inmates, by definition, are. maladjusted 
' people, Burger said. * ’ ' /* .* .  ’

• . • ■ ••From whatever cause -  whether too little discipline
or too much, too little security or too  much, broken 
homes, or whatever -  they lack self-esteem, they are in­
secure, they are at wax with themselves as well as with 
society," he explained. “ They do not share the work 
ethic concepts that made this country great; they were 
not taught at home — or in the schools — the moral 
values that lead people to have respect and concern for 
the rights of others.

"But place that person in a factory, whether'it 
makes ball-point pens, hosiery, cases for watches, parts 
of automobiles, lawn mowers, computers or parts o f 
other machinery; then pay that person some reasonable 
compensation, and charge something xorroom and board 
and keep, and we will have a better chance to release 

I' from prison a person able to secure gainful employment,”  
he said. “ Added to that it will be a person whose self- 

. esteem will at least have been improved to a level where
there is a better chance of living a normal life."

• • • ■■ -u

Burger admitted that there are exceptions, such as 
the “ destructive anngance" o f  the psychopath who has 
no concern for the rights of other people; he may well 
be beyond reach of any programs that prisons or treat­
ment can provide. '•* * '*

“ Our prison prog, ms m -jt aim chiefly at the 
others," Burger said.’

The Chief Justice said “ there is nothing really 
new" in his concept, citing programs in Minnesota and 
Kansas as examples.

It is not necessary that prisons be self-contained 
factories capable of producing complete finished pro­
ducts, Burger explained. In terms o f production equip­
ment and the probable skills o f  most prison inmates, 
it "makes more sense" and involves far less capital 
investment to have prisoners produce simple machine 
parts rather than completed products. This can be done 
under contracts with private industry, he added.
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life o f crime. And very often the recidivism commences 
within weeks after release, he added.

“ What job  opportunities are then fnr unskilled 
illiterates with criminal records? What business enterprise 
could conceivably continue with the rate of ‘recall’ o f its 
'products’ that we see with respect tc the ‘ products' of 
our prisons?" he asked. • •• • •' " •

The best programs in the world will not cure- all o f 
this “ dismal problem," a problem that the human race has 
struggled with almost since the beginning o f organized 
societies, Burger said. But improvements in our prison 
system can be made, he added, and, in his opkuon, the 
improvements will cost less in the long run titan the 
failure to make them.

Burger told his audience that today almost SI billion 
o f new prison facilities are under construction. More than 
20 states have authorized construction programs approaching 
another billion dollars. Proposals of yet another billion arid 
a half dollars in 33 states are beind debated.'..

. .  Citing the Criminal Justice Construction Reform 
A ct (S. 186) introduced by Sen. Robert DoL (R-Kan.), 
Burger said Dole “ has recognized the dimensions o f this 
problem." -The legislation would provide grants of six and 
a half billion dollars to the states for improved prison 
facilities over the next seven years. •

“ If Federal grant legislation is tnacted it is important 
that the new standards indude: (a) conversion o f prisons 
into places of education and training and into factories 
and shops for production; (b) a repeal of statutes which 
limit prison industry production; (c) an affirmative limita­
tion against any form o f discrimination against prison 
products; and (d) a change in attitudes of organized labor 
and in the lerdcrs o f  business toward the use of prison in­
mates to proc ui goods or parts," fturger said.

“ These new standards are c ..aa l and they should be 
developed with the participation of representatives.of the 
state and Federal prison administrators who c :al face-to- 
face and day-to-day with the problems and i aOerstand the 
needs," he added. “ Representatives of labt.' and manage­
ment should also take part. li. the closing decades of the 
twentieth century I am confident the enlightened leaders 
o f labor and business will no longer support reactionary 
restraints on production o f goods in prisons and the move­
ment o f such products in commerce.”

But he admitted, that prison production programs 
will compete to some extent wit. ‘he private sector.

“ However, this is not a real problem because, with 
optimum progress, it will be three to five years before pro­
grams o f  this kind have a market impact, even then ? small 
impact,”  he said. "I cannot believe that this great country 
of ours — the most voracious consumer society in the world
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could not absorb the production o f  even as many as 
100,000 prisoners -  hardiy a ‘drop in the busket‘ in 
tetms o f  the Gross National Product.**

The displacement o f workers in the private sector 
would be "insignificant”  in the whole scheme o f  things, 
Burger said. . . . . •. »-•_• • v;

would
‘ But the benefit to the inmates — and to  * o d e t / — 
be incalculable in the long run.”  ’ * *''• " ’ ■i long run.* 

Some Are Beyond Reach

' Most priron inmates, by definition, are maladjusted 
people, Burger said. ’

' ’“ From whatever cause -  whether too little discipline 
or too much, too little security or too  much, broken 
homes, or whatever -  they lack self-esteem, they are in­
secure, they are at war with themselves as well is with 
society," he explained. "They do not share the work 
ethic concepts that made this country great; they were 
not taught at home -  or in the schools — the moral 
values that lead people to have respect and concern for 
the rights of others.

"But place that person in a factory, whcther’ it J  
makes ball-point pens, hosiery, case for watches, parts (  
of automobiles, lawn mowers, computers or parts o f V^, 
other machinery; then pay that person some reasonable T 
compensation, and charge t  mething for room and board { 
and i:eep, and w» will nave a better chance to release V 
from prison a pemon able to secure gainful employment,”  \ 
he .'aid. "Added to that it will be a person whose seli- 
esteem will at least have been improved to a level where 
there is a better chance of living a normal life.”

• • - l i

Burger admitted that there are exceptions, such as 
the "destructive arrogance" o f the psychopath who has 
no concern for the rights of other people; he may well 
be beyond reach of any programs that prisons or treat­
ment can provide. ‘ * '. • •

"Our prison programs must *im chiefly at the 
others," Burger said.*

The Chief justice said “ there is nothing really 
new" hi his concept, citing programs in Minnesota and 
Kansas as examples.

It is not necessary that prisons be self-contained 
factories capable of prod icing complete finished pro­
ducts, Burger explained. In terms o f production equip­
ment and the probable skills o f most prison inmates, 
it “ makes more sense" and involves far less capital 
investment to have prisoners produce simple machine 
parts rather than completed products This can be done 
under contracts with private industry, he added.
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./• * •* • 9TO: All C J C  Directors • _______

FROM: Richerd B. Geltman, Director, Division of Policy and Governmental •' ",

• • . R e l a t i o n s  • • _ ' ; • ***
• •’ • • i

DATE: February 19/ 1981 '  ' .

SD3J3CT: Proposed LEAA Guideline on Prison Industries Certification .

Attached for yo u r  review and c e m e n t  is a  draft LEAA guideline published 
in the Federal R e d s  ter of February 13,' 1981. entitled "PrisoD Industries . 
E n h a n c e m e n t , Certification Program". The purpose of the proposed guideline 
is to provide an exemption to two federal laws which restrict the ability 
of state prison industry programs to market their goods.

P T p a c p  s e n d  v o u r  c c m e r.e^  directly to T o m  Tubbs ,  Corrections Program Manager 
-a- t v ? a v-.. ~P, 1 00-1 a ropy_to the-Naruonal AsspL!la'.-iart~&t the... .

_same time.^

RBG:plr 

. Attachment
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TO: All CJC Directors * ___= lj' ' >

FROM: Richard B. Geltaan, Director, Division of Policy and G o v e r m e n c a l  •'

• • . R e la tio n s  • • ’  ̂ .

DATE: February 19, 1981
•* . "**.• 

SUBJECT: Proposed LEAA.Guideline on Prison Industries Certification. . .

Attached for your review and c e m e n t  is a draft LEAA guideline published 
in the Federal Register of February 13,’ 1981 entitled "Prison Industries . 
Enhancement .Certification Program". The purpose of the proposed guideline 

— . is to provide an exemption to two federal, laws which restrict the ability 
of state prison industry programs to market their goods.

P l ease send vour comments directly to Tom Tubbs, Corrections Program Manager 
T-s-aa 'fry March 13, 1 981 -r-.a^d a rnpy_to the_5at.inna,l S5i!5gTat±on--at -the- ■ . 

_saae t i a e ^  . ,

RBG:pli'

. Attachment ’ '
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5̂ ^ - -T r̂.p tiisatlea sot be d eprived to
'SjRSvJws u t o  solely on the basis id their 

Bratus: ai offenders. and. by requiring tbs 
voluntary partitipition of Inmates as 
employes within the prison industry 
program certified: arsd. (4) to provide 
inmates na opportunity to leain and 
practice essiieta bii» job skills.

C. Eligible Apylixnts. Applicants for 
certification are belted to State 
Department* of Correction-. who are 
legally, administratively,. and . ,
programme ti tally in substantial . *' 
complimne with the reqvtirementslor T -  
certifioititm. Substantial compliance 
nest

— ...uMuuaoiy
include onsite verification of the 

^^poU des, procedures and practices set 
^ ^ o r tb  in the application. The results of

this review will suppleaent and assist 
the administrator’s consideration of 
applications. After the Administrator 
has reached a decision to certify or to 
not certify a project, the applicant will 
be notified in voting of that decision.

b. Certification. Tne Administrator. 
LEAA. shall grant certifies tic-t 
consistent with the purpose of thie 
program announcement N-' more than 
seven (7) project' ney be c rtified as 
specified by the justice System 
Improvement A ct of 1S7S. Section 827(c).

aIA =id by the work proposed in the 
^klication. (6 points)
^ 6) The scope, Ln. nanabcr o f states, of 
the available market for the goods to be 
manufactured. {5 paints)

(9) The adequacy o f ability to collect 
end report data describing achievement 
of program objectives. (5 points) 

e. Closing Date for Receipt o f -  
Applications. The dosing date for 
receipt of formal applications b  July 1 ,. * 
1381. Applications received after th* 
dosing date will be considered 
Ineligible, and will not be reviewed or -
evaluated. •

ST

net bdadethes presence ofS U te l a w • The official certification document is the 
regnlafSca enabling thitpayrseatof -"Notice o:’ Certification. Successful

pXDa£.a-«nm i V U C M m j
k u » c  coot * . it-■ > * - » * - ,

••* »

wages to fercantw. payment o f •' .* -< : atrolicants shall be notified through the"' DEPAHTHF. XT OP LABOR: .
V/caxrmcn's Compensation to fnmaiesA.b Uroance of eNotice of CertiS^tion.. • “  '

. involvement c f  private industry is. •-w iuCh , ets forth in writing to the *•'* ' ’•
prison ioricnty operations, sale p d . '—*’! “ Certified Department of Corrections-the-*

purpose of .the- certification. IK terms

'  t.

maixetirg c f  prisoner made goods in 
inirastate o r  interstate coam erce and . 
the withhoirflng o f deduction* from • * ’ 
inmate w a jt s  •

D. ArcUicbJe Fending, No funds are 
available to support achievement or 
enhancement of prison imbstries 
p2rtidpat'.ag in this program.
E. T h e  A p p lic a t io n  P r o c e s s .
3. Availability of Application Forms.

. All St»le Departments of Corretions *
- Stlte'Planaing Agencies and Governor* 

have beer, contacted to soliat interest in 
pzrriripstng in tins program. Upon . 
receipt of an expression of interest from 
the State, an application kit vill be 
provided to the applicant.

2. Application Sabmission. O a t. v • 
•signed crigrnel and two copies o f the 
application for certification. indoding 
ail cover letters and attachments must 
be submitted to the Corrections 
Division. O S ee  o f Criminal Justice 
'regrams, la w  Enforcement Assistance 

Administration. E23 Indiaai Avenue," 
NW, Washington D.C. 23Sin.

X Application Consideration. 
l Application Process. In order to be 

considered for certification.. all 
applications must be submitted on the 

tms and in the manner required by 
as described in this program • 

ouncement. Toe applicatioa shall be 
xecuted by an individual authnrmed to • 
ctfor th- applicant agency and to 
ssume tba-obligations imposed by  the 
~ s  -n .1 editions of tire certification, 

he Administrator. LEAA. cetenaiaes 
e action to be taken with respect. 
each appliestion.for this jirogram. 

pplicaticm which do not conform to 
is announcement or are not.complete- 
ill not be accepted and applicants will 

notified accordingly Ail applications 
all be subjected to a review and 
abiaiioo coo cue ted by LEVA. This

end conditions of the certification, the 
effective-date o f the certification and the 
total period for which the certincatioa. 
shall be effective,

c. Criteria for Review end Evaluation 
of Applications for Certification. 
Applications for certification will ba 
reviewed and evaluated against the 
following criteria:

(1) Tne description of statutory and 
.administrative legal authority present 
which is required to rupport
a ch .. .urn tint of the program goals and 

• objectives. (11 points)
(2) The method, type arid scope of 

involvement of private sector industry In 
the described prison Industry program.. . 
(21 points)

(3) The capability and qualifications 
‘ o f the proposed prison indusby
' operation and the adequacy of the 

facilities and resources of the applicant 
organization. (22 points)

(4) The ability of the applicant to 
provide payment of wages and benefits 
commensurate with wages and benefits 
paid for work of a linuiar nature In the 
locality in which the work is performed. 
(20 points}

(5) The adequacy of the policies, 
procedures, and practices which support 
the voluntary participation of Inmates in 
the prison incuitry program. (5 points)

(6) The quality of assurances, 
including the presentation of data and 
lnformatioz;, tmt the expanded prison 
Industry program does not adversely 
Impact upc.i private-sector jobs by 
displacing employed woricen or • 
impairing easting contracts. (S points)

(7) The method type and scope of 
consultation with representatives of 
local labor union ce: bodies or
similar union organizations potentially

Bureau of Labor SiatL tier"’I • " iT.**".’- ' 
•*.#. • *"■ * 

Weekfy Seasonal Adjustment Factore *• 
To Be Used In Computation of 1901 
Seasonally Adjusted lnsu*->d 
Unemployment Under Regoiar State "
Unemployment Programs

The Bureau of Labor Statistics 
announces the 1381 weekly seasonal 
adjustment factors that will be applied .. 
to' the unadjusted levels o f el»lm< for 
unemployment insurance benefits., under 
regular State programs, to derive 
seasoaa’ly adjusted levels.Tbe 
seasocaDy adjusted level af insured * 
unemployment under regular Slate 1 
programs is a major component in the 
calculation of the seasonally adjusted 
na tional insured unemployment rate, 
which triggers Federal-State extended 
unemployment compensation payment*. 
The rate of insured unemployment for 
purposes of.the national extended 
benefits trigger is computed and 
announced by U E  Department of 
Labor's Employment and Training 
Administration, Unemployment 
Insurance Services.
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THE PRECEDING DOCUMENT(S) i W  NOT FILM 

LEGIBLY BECAUSE OF POOR QUALITY OF THE 

ORIGINAL,
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FISCAL NOTE

REQUEST
Bill/Resolution No. f.SHB 194 (HESS)
r r \ a. 1 T> 1  i  ? ____   i _________ *     -. Title An Act Relating to prisoner employment and correctional industries 
Requested by _________     _ D a t e _________________

II. FISCAL DETAIL •
Agency Affected Health & Social S e n d e e s  —  ■ - -_____________  ..
Program Category Affected Offender Confinement. Reformation & Supervision- 
BRU, Program, Or Subprogram(s) Affected Adult Confinement, Prison Industries 
(Note: If more than one budget component is affected, separate line-item 

amounts and funding .for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES 39.8 127.3 334.8 364.9 397.7
200 TRAVEL 21.8 23.8 19.7 21.5 23.4
300 CONTRACTUAL 10.9 11.9 _ ..JL3.Q. 14.1 15.5
400 COMMODITIES 100.0 150.0 163.5 178.2 ... 194.3 '
500 EQUIPMENT 150.0 200.0 100.0 25.0 25.0
600 LAND & STRUCTURES — — — —

700 GRANTS,CLAIMS,ETC. 33.0 67.5 97.5 .105.0 114.4
• .

TOTAL - o - 355.5 . 580.5 728.5 708.7 . 770.3

FUNDING (Thousands of Dollars)
•

• . . c

GENERAL FUND * * * * *
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS
* See Analysis, Paragraph I

•

FULL TIME 1 2 4 -0- -0-
PART TIME
TEMPORARY

kV

\ V  ••Vi'
• r *' 'J v y
0 V  . S T

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

Assumptions:

A. Staff 

1.

(

\A -

X O  

J' -.v>

It - is antici.pated that seven additional shop supervisors will 
be needed to fully implement the Prison Industries Program. 
The seven shop supervisors would be hired during the next 
three fiscal years, on the following schedule:

V

IV. DATE Fphruarv I  IQS? .PREPARED BY_POj 
AGENCY D ivisl

Original: Legislative Finance PHONE 405-3376 
cc: Budget and Management

Prime Sponsor (First Legislator Named)33-001 (Rev. 12/81) y  C .  C & ~ 1 ,  & £ ,

<L<u,yr

■t ,



- ■

c.
D.

E.

F.

July, 1982 
July, 1383 
Oct., 1904 
O c t . , 1984

LOCATION

Palmer 
. Juneau

Eagle .liver 
Fairbanks

S OF POSITIONS

1
2
2
2

. A. Ihe positions will all be Range 16 - Shop Supervisors; -FY 1983 c o s t  is 
ccnpufced as follows:

Monthly Salary $2556

Annual Salary $30,672
Variable Benefits 5,101
Supplemental Benefits 1,880 
Health Benefits 2,196

Total $39,849

B. Travel 

1.

2.

3.

Board travel consists of 4 board meetings to  be held a t  
institutions with industries programs. It is assumed an 
average o f  6 board members will attend each meeting, w i t h  
4 requiring air travel. It is assumed each meeting will 

b e  of a three day duration. $10,560

Public Hearings will be conducted at 0 Board meeting whenever 
possible. However two meetings a year in addition may be 
needed in FY 83 and FY 84 tor start up of industries. $5,280

Staff travel of $6,000 is included for supervision of the 
program.

Contractual funds are included for specialised services not 
available from state agencies plus long distance telephone and 

postage costs. It is assumed that the oost for additional heat 
and electricity will be absorbed b y  the institutions conducting 
the industries programs.

Commodities funds are to purchase raw materials needed in the 

manufacturing of products.

Funds to purchase equipment will be needed in significant amounts 
for the first three ye^rs for the new product/service lines, as 

they are developed.

Funds requested in Grants and Claims is for the payment to inmates 
of wages earned. The following table represents the estimates * 

o f  persons in the program, average wages, ere.

G. Capital expenditures are addressed in the Governor's Capital 

budget, as follows:

F Y  1983 Juneau Prison Industries Buildin:
F Y  1983 Eagle Ri.ver Prison Industries
F Y  1983 Fairbanks Prison Industries
F Y  1935 Palmer Prison Industries Remodel

$1,248,500
1,306,200
1,542,000

200 ,0 00
The above costs are, therefore, not included in the fisca" note. 

H. Inflation

FISCAL YEAR FULL TIME 

INMATES

DAYS PER YEAR 
WORKED

HfUFS PER 
CAY WORKED

AVE. HOURLY 
^ G E

•TOTAL
WAGES

1983 40 250 7.5 $.44 $33,00(

1984 75 250 7.5 .48 67,50(

1985 100 250 7.5 .52 97,50(

1986 100 250 7.5 .56 105,00!

1987 100 250 7.5 .61 114,37!

It is assumed that there vail be a unifcrr inflation rate through 

F Y  1986.



is not specific as io the manner program receipts are to b e  handled. 
Funding could be identified as all general funds or a  combination, 
o f  general funds and program receipts.

Without knowing vtfiat- specific industries are to be developed o r -
the time frame in which goods or services are available to the  ....... .
specified consizrers, no estimate of program receipts cam be made 
a t  this time. It is assumed, however, that all program receipts 
will either be identified as part of the funding or deposited 
directly into the state treasury. * •

y
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to  C h a r l e s  C a m p b e l l  
D i r e c t o r
D i v i s i o n  of A d u l t  C o r r e c t i o n s  
D e p a r t m e n t  of H e a l t h  & S o c i a l

d a te : M a r c h  27, 1981

FILE NO: J-77-02''-81

Se r v i c e s TELEPHONE NO: 465-3686
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industries)

B y :
A r t h u r  H. P e t e r s o n
A s s i s t a n t  A t t o r n e y  General

F o l l o w i n g  up o n  m y  c o n v e r s a t i o n  w i t h  Bob L a w s o n  y e s t e r­
day, you will find a t t a c h e d  a draft of some language w h i c h  
c o u l d  be a d d e d . t o  this b i l l  to e s t a b l i s h  a c o r r e c t i o n a l  i n­
dus t r i e s  fund.

It s h o u l d  be u n d e r s t o o d  that the D e p a r t m e n t  o f  L a w  is n o t  
r e c o m m e n d i n g  this provis i o n .  In addition, I do n o t  r e a l l y  s e e 
h o w  it w i l l  help your o p e r a t i o n  of the c o r r e c t i o n a l  i n d u s t r i e s  
program. However, we b e l i e v e  that it is valid and w i l l  n o t  
v i o l a t e  the " d e d i c a t e d  f u n d "  p r o h i b i t i o n  of art. IX, sec. 7 of 
the A l a s k a  C o n s t i t u t i o n .  (Be sure to d i s t i n g u i s h  b e t w e e n  
" r e v o l v i n g  funds" a n d  " d e d i c a t e d  f u n d s . 1')

A H P : b j 1 

Attachment:

0 2 -0 0 1 A (R e v.10 /79 )
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DRAFT

P O S S I B L E  A D D I T I O N A L  S E C T I O N  FOR HB 194 ( C O R R E C T I O N A L  I N D U S T R I E S ):

Sec. __ .___.____ . C O R R E C T I O N A L  I N D U S T R I E S  FUND. (a) T h e r e  is

e s t a b l i s h e d  in the d e p a r t m e n t  a fund to be k n o w n  as the c o r r e c t i o n a l  

i n d u s t r i e s  fund. All e x p e n s e s  of the c o r r e c t i o n a l  i n d u s t r i e s  p r o g r a m ,  

e x c e p t  s a l a r i e s  and b e n e f i t s  of state employees, are to b e  f i n a n c e d  

f r o m  the c o r r e c t i o n a l  i n d u s t r i e s  fund and b u d g e t e d  in a c c o r d a n c e  w i t h  

the E x e c u t i v e  B u d g e t  A c t  (AS 37.07). The c o m m i s s i o n e r  sh all r e p o r t  

a n n u a l l y  to the l e g i s l a t u r e  all activi t i e s  and b a l a n c e s  of t h e  fund,

(b) T h e  l e g i s l a t u r e  may a p p r o p r i a t e  to the c o r r e c t i o n a l  i ndus -

(c) Unless o t h e r w i s e  ex pre s s l y  pro vided, m o n e y  a p p r o p r i a t e d  to 

the c o r r e c t i o n a l  i n d u s t r i e s  fund is not a o n e - y e a r  a p p r o p r i a t i o n  u n d e r  

AS 3 # .25.010. A n y  a m o u n t  w h i c h  is a p p r o p r i a t e d  but w h i c h  is n o t  r e ­

qu i r e d  for the p u r p o s e s  of the fund in that fiscal, y e a r  r e m a i n s  a v a i l -  I 

a b l e  for s p e n d i n g  in s u c c e e d i n g  fiscal years.

- 1 -

t r i e s  fund any a m o u n t s  n e c e s s a r y  to i m p l e m e n t  AS 3 3 . 3 0 . 4 0 0  -- 33.30.490,

wh i c h A  ay/

r r\ct/l^^na



CHARLIE PARR
ALASKA LEGISLATURE

S.R. Box 50599 
Fairbanks, Alaska 99701 

(907) 456-5029

Poucli V  
Juneau, Alaska 99811 

(907 ) 465-4907

M E M O R A N D U M

TO: S e n a t o r  R o d e y  - C h a i r m a n  - J u d i c i a r y  
C o m m i t t e e

C h a r l e s  H. P a r r  i f  

C S H B  194 (HESS)

F R O M :

S U B J E C T :

T h i s  b i l l  has j u s t  b e e n  r e f e r r e d  to the J u d i c i a r y  C o m m i t t e e .  
I w i s h  to r a i s e  a c o n c e r n  w h i c h  the C o m m i t t e e  s h o u l d  a d d r e s s  
w h e n  c o n s i d e r i n g  the bill.

T h a r e  has b e e n  s o m e  s u g g e s t i o n  that the p r i s o n  i n d u s t r i e s  
s h o u l d  p r o d u c e  r o a d  s i g n s  for DOT. T w o  p r i v a t e  f i r m s  (one 
in A n c h o r a g e ,  o n e  in F a i r b a n k s )  a r e  n o w  d o i n g  t h i s  in some 
cases. I d o  n o t  b e l i e v e  we  s h o u l d  p e r m i t  p r i s o n  l a b o r  
c o m p e t i t i o n  w i t h  o u r  o w n  p r i v a t e  sector, and h o p e  w e  can 
a m e n d  the b i l l  to p r e c l u d e  any s u c h  c o m p e t i t i o n .

cc: B a r r i c a d e s  a n d  S a f e t y  E q u i p m e n t  Inc.

C H P : s r
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M r . P r e s  i d e n t : 

T h e  C o m m i t t e e  on

Da t e

ha s  had

ution u; rental re<

V.OUi o ts (juji

o£ m obil e home pf-rh <!w'f. luc

u n d e r  c o n s i d e r a t i o n  and (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do p a s s  [ ] do n o t  p a s s

[ ] do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

[ ] r e p l a c e  w i t h  CS f o r  _ _ _ _ _ ____________________________________________

and r e c ommend s

[ ] same t i t l e  
[ ] new t i t l e

[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  N o t e

[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  t o  t h e  _______________   C o m m i t t e e

MEMBERS S I G N I N G  
DO PASS

MEMBERS HAVING 
OTHER RECOM. 1NDAT IONS

,-X ■ ■) i <7 
 -------- ;-v /

S 60 ( R e v .  1 2 / 7 8 )
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CHAIRMAN
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Official BuBLiesa

Committee on ^Judiciary Pouch v
State Capitol

MINUTES OF THE SENATE JUDICIARY COMMITTEE
Juneau, Alaska 99811

OF

APRIL 19, 1982 

Butrov i ch  Committee Room, S t a t e  C a p i t e 1 J une au ,  Alaska 

L e g i s l a v . i cn  Before Committee:

HB 206 -  "An Act r e l a t i n g  to  the terminat i on  o f  renta l  agreements 
o f  mob i l e  home park dwe l l e r s  and t e n a n t s . "

SB 863 -  "An Act prov i d ing  f o r  the  award of c o s t s  and a t t o rn e y  fees  
incurred by defendants  a c qu i t t e d  o f  o f f e . s e s  and by 
i n d i v i d u a l s  who p re v a i l  in c e r t a i n  s t a t e  a dm in i s t r a t i v e  
p ro c eed in g s ;  changing Rules  79 and 82,  Rules  of  C i v i l  
Procedure ;  and p ro v id i n g  f or  an e f f e c t i v e  d a t e . "

HB 194 -  "An Act r e l a t i n g  to  p r i s o n e r  employment and c o r r e c t i o n a l  
i n d u s t r i e s ;  and p ro v id in g  f or  an e f f e c t i v e  d a t e . "

SJR 61 -  Propos ing amendments to  the C o n s t i t u t i o n  o f  the S t a t e  of  
Alaska r e l a t i n g  to  approp r i a t i on s  and the r e t e n t i o n ,  
inves tment  and expend i ture  of  c e r t a i n  s t a t e  r evenues ;  and 
supersed ing  the amendments proposed by L e g i s l a t i v e  
Reso l ve  No. 1, F i r s t  S p e c i a l  S e s s i o n  o f  the Twe l f th  
L e g i s l a t u r e  (FSS FCCS SJR 4) .

The meet ing o f  the S ena te  J ud i c i a r y  Committee was c a l l e d  to order by 
Chairman Rodey at  1:35 P.M. Committee members : r e s en t  were:  Sena tors  
Rodey,  Parr ,  and Ray. Senators  Anderson and B e - ne t t  were absent .

003 -  C a l l  to  o rd er .

008 -  Chairman Rodey brought  HB 206 before  the sommittee.

027 -  Rep. Mi t ch Abood, prime sponsor  o f  HB 206. t e s t i f i e d ,  addre s s i ng  
the need o f  t r a i l e r park owners to be ab l e  to  e . - ' c f  t r a i l e r  space 
r en ter s  t h a t  d on ' t  c b i d e  by court  r u l e s .

065 -  Sena tor  Ray asked f or  the b i l l  in subcomr-' : t e e , and promised to 
report  back w i th  t re b i l l  in severa l  days .

084 -  Ben Marsh,  r epre sen t i ng  h im s e l f ,  t e s t i f i e :  i r f a vo r  o f  the b i l l  
and gave the l e g i s a t i v e  h i s t o r y  of  l e g i s l a t i o n  sea l i n g  wi th e v i c t i n g  
t r a i l e r  space renters .



268 -  Ira Walker ,  r e pr es en t i ng  h imse l f ,  t e s t i f i e d  in  f a v o r  o f  HB 206,
s t a t i n g  t h a t  i t  i s  d i f f i c u l t  to keep a c l e a n l y  c o u r t  under current  l aw.  
I f  there  i s  junk p re s en t ,  AHFC w i l l  not f i n a n c e  t r a i l e r s  i n  junk cour t s .

334 -  Paul Fry ,  r e pr es en t i ng  h ims e l f ,  t e s t i f i e d  i n  f avo r  o f  the b i l l  
a l s o .  He expressed h i s  concern o f  having the word " r e a s on ab l e "  i n  the 
present  l anguage .

363 -  Kathy Cru i chshank ,  r e pr es en t i ng  h e r s e l f ,  t e s t i f i e d  i n  f avor  o f  the 
b i l l ,  s t a t i n g  t h a t  un s an i t a r y  c ond i t i o n s  under cur rent  l aw are not 
c o n t r o l l a b l e  by park owners which br ings  the  v a l u e  o f  the parks down.

405 -  Ani ta Thompson, r e pr es en t i ng  h e r s e l f ,  expressed  the problems she 
was hav ing c o l l e c t i n g  her r en t .  She was in  f a v o r  o f  HB 206,

445 -  Chairman Rodey d i r e c t e d  t h a t  the b i l l  be put in  a subcommittee o f  
one w i th  Sena to r  Ray.

454 -  Chairman Rodey next brought HB 194 before  the  committee.

460 -  Mr. Bruce exp l a i n s  the changes in committee s u b s t i t u t e .

520 -  Senator  Parr moved the  committee s u b s t i t u t e  t o  be adopted.  There 
was no o b j e c t i o n .

526 -  Sena tor  Anderson moved to pass  CSHB 194 w i th  i n d i v i d u a l  
recommendat ions .  There was no o b j e c t i o n .

535 -  Chairman Rodey next brought SJR 61 before  the  committee.

537 -  L t .  Governor ,  T e r ry  M i l l e r ,  t e s t i f i e d  in f a v o r  of SJR 61, 
expre s s i ng  h i s  support  f o r  t h i s  b i l l  in p l a c e  o f  SJR 4 which was passed 
l a s t  y ea r .  He s t a t ed  throe  areas  which shou ld  be addres sed  by the 
committee:

1 . )  Phas ing in amendment.
2 . )  I s sue  of  ! i q u i d i t y .
3.1 C a t a s t r oph i c  drop in revenues .

620 -  Senator  Ray Que s t i on s  need for  S e c t i o n  26. He f e l t  i t  c l u t t e r e d  
up the C on s t i t u t i o n .

635 -  L t ,  Gov.  M i l l e r  s t a t ed  t ha t  maybe i t  should  be a t r a n s ' c i o n a l  
c l a u s e .

856 -  Senator  Dankworth,  prime sponsor  o f  the b i l l ,  t e s t i f i e :  in f avor  
o f  the r e s o l u t i o n ,  s t a t i n g  tha t  i t  i s  f a r  s up e r i o r  to  SJR 4.  He had no 
f e e l i n g  on the Go ve rno r ' s  amendment and l e f t  i t  up to the c c r i t t e e .

268 -  Rep. Hugh Malone t e s t i f i e d ,  agree ing w i th  Sena tor  Dankworth tha t  
SJR 4 i s  a bad i dea .  He addressed the qu e s t i o n s  o f  hav ing " roney "  or 
" t h e  ba l anc e "  on L ine  4,  Page 2. He a l s o  asked what  r o l e  the 
L e g i s l a t u r e  would p lay  in determin ing the market r a t e .



286 -  Rep.  Malone s ta t ed  t h a t  the L e g i s l a t u r e  should deve l op p r o j e c t i o n s  
on l i q u i d i t y  of  fund,  re :  20" o f  fund may be appropr i a t ed .

534 -  Ron Lear ,  Budget and Aud i t ,  answered qu e s t i o n s  from the committee 
members.

575 -  Sena tor  Ray asked what  " c a p i t a l  p r o j e c t s "  a r e ,  s t a t i n g  th a t  t h i s  
l anguage i s  f a i r l y  r e s t r i c t i v e .  Suggested p o s s i b l y  us i ng  " c a p i t a l  
improvements" .

596 -  SJR 61 returned to f i l e  u n t i l  Wednesday ' s  meet ing .

713 -  Chairman Rodey brought SB 863 before  the commit tee .

715 -  Sena tor  Ray moved SB 863 be passed w i t h  i n d i v i d u a l  recom­
mendat ions .  There was no o b j e c t i o n .

719 -  The meeting was adjourned a t  2:55 P.M.

.



H o n o r a b l e  Pat Rodey, C h a i r m a n  
S e nat e J u d i c i a r y  Commi ttee 
A l a s k a  State L e g i s l a t u r e  
P o u c h  V (MS 3100)
Juneau, A l a s k a  99811

Dear S e n ator Rodey:

The A l a s k a  T r a i l e r  Court A s s o c i a t i o n  is w o r r i e d  about the 
o u tcome of H o u s e  Bill 206 w h i c h  was h e a r d  by the J u d i c i a r y  
C o m m i t t e e  on Monday, April 19th. The bill was r e f e r r e d  to 
S e n a t o r  Ray w h o  p r o m i s e d  to r e t u r n  it w i t h i n  three (3) days.

Ue w o u l d  urge y o u  to f o llow up on this m a t t e r  and make sure 
the b i l l  is r e t u r n e d  and r e p o r t e d  out by the Committee. We 
w o u l d  also like to be a d v i s e d  of the status of the bill and 
i n f o r m e d  as to w h e t h e r  there are any changes.

We are m o s t l y  c o n c e r n e d  that a d j o u r n m e n t  is n o w  so close, and 
there is a p o s s i b i l i t y  that the bill could die.

S i n c e r e l y ,

Be r n a r d  L. M a r s h  
Ex e c u t i v e  Secretary, A T C A

B L M :1s

P. S.

E n c l o s e d  is a letter from a court m a n a g e r  to an owner that will 
be of inte rest to you.

Denali Towers North • 2550 Denali Street • Suite 1600 • Anchorage, Alaska 99503 • (907) 278-3615



n o n -

. K . c - n r. r ” t.
I d l e  W h e e  1 s C o u r t

1 5 7 7  C S t r e e t ,  S u i t e  2 1 4

A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  M r .  3 e n n e t t :

T h i s  l e t t e r  is in r e g a r d s  t o  t h e  p r e s e n t  s i t u a t i o n  o f  c o l l e c t i o n  

o f  r e n t  a n d  e n f o r c e m e n t  o f  r u l e s  a n d  r e g u l a t i o n s  f I d l e  W h e e l s  

T r a i l e r  C o u r t ,  4 3 0 0  A r c t i c  B l v d . ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 3 .

I h a v e  f o u n d  t h a t  in t h e  p a s t  f e w  m o n t h s  t h e r e  a r e  c e r t a i n  

i n d i v i d u a l s  t h a t  h a v e  f a l l e n  b e h i n d  in p a y m e n t  o f  s p a c e  r e n t  

a t  t h e  c o u r t .  I t  s e e m s  t h e r e  is o n e  i n d i v i d u a l  in p a r t i c u l a r  

t h a t  is 12 m o n t h s  b e h i n d  i n  h i s  s p a c e  r e n t  ( a p p r o x i m a t e l y  $ 2 2 0 0 . 0 0 )  

a n d  r e f u s e s  to p a y .  W h e n  I a p p r o a c h e d  h i m  a b o u t  t h i s  m a t t e r  h e  

b e c a m e  r i d e  a n d  u n r u l e y .  I t  s e e m s  I h a v e  n o  r e c o u r s e ,  t h e  l a w s  

b e i n g  s u c h  t h a t  e v i c t i o n  i s  a l m o s t  an i m p o s s i b i l i t y .  T h i s  t e n a n t  

h a s  s e t  a p r e c i d e n t  a n d  s o m e  o f  t h e  o c h e r  t e n a n t s  s e s m  t o  b e  

f o l l o w i n g  s u i t .

A t  t h i s  p o i n t  I a m  a t  a l o s s  a s  h o w  I a m  t o  b e  a n  e f f e c t i v e  

M a n a g e r  w h e n  I h a v e  n o  b a c k i n g  a s  f a r  a s  t h e  l a w s  g o v e r n i n g  r i g h t s  

o f  l a n d l o r d s  in t h i s  t y p e  o f  s i t u a t i o n .

I w o u l d  a p p r e c i a t e  a n y  i d e a s  t h a t  y o u  w o u l d  h a v e  o n  s l o v i n g  t h i s  

p r o b l e m .  Y o u  s e e ,  I h a v e  b e e n  a M a n a g e r  o f  I d l e  W h e e l s  T r a i l e r  

C o u r t  f o r  1 5  y e a r s  n o w  a n d  t h e  s i t u a t i o n  s e e m s  t o  b e  g e t t i n g  w o r s e  
a n d  w o r s e .

S i n c e r e l y  ,

M s .  T e n a  P e l l a c k

C o u r t  M a n a g e r

I d l e  W h e e l s  T r a i l e r  C o u r t



T O  A L L  L E G IS L A T O R S :

A la s k a  H ou s in g  Fina.nce C o r p o r a t i o n ' s  M e m o  8 2 - 4 0  ( c o p y  attached),  
dated 7 A p r i l  1982,  and a d d r e s s e d  to the s e l l e r s  and s e r v i c e r s  of  
loans  f o r  m o b i l e  h o m e s  d r a s t i c a l l y  a f f e c t s  a l l  m o b i l e  h o m e  p a rk s .
Th is  m e m o  d e n ie s  a p p r o v a l  o f  m o b i l e  h o m e  c o u r t s  by A l a s k a  Housing  
F in a n c e  C o r p o r a t i o n  if w e  d o  not s u b m it  our  f in a n c ia l  s ta tem en t ,  if 
w e  do  not s u b m it  a budget,  and i f w e  do  not a g r e e  to  c a r r y  the m o b i l e  
h o m e  in ou r  p a r k  even  i f it is  r e p o s s e s s e d .  It s p ea ks  nothing to any 
b a c k  rent  that m igh t  be ow ed  on the unit o r  any o th e r  p r o b l e m s  that the 
c o u r t  o w n e r  m igh t  have  e n c o u n t e r e d  with the un .■. It d o e s  not g ive  the 
c o u r t  o w n e r  lati tude in upgrad ing  his park .

It m u st  be r e m e m b e r e d  that A H F C  is f in a n c in g  m o b i l e  h o m e s ,  not m o b i l e  
h o m e  p a rk s ;  that the f in a n c ia l  c o n d i t i o n  of  the m o b i l e  h o m e  c o u r t  is none 
of  the A H F C ' s  b u s in e s s  and sh o u ld n ' t  be in v o lv e d  in the c o n s i d e r a t i o n  f o r  
a p p r o v a l  o f  loan to the b u y e r  o f  the unit u n less  th ere  is r e a s o n  f o r  the 
A H F C  to b e l i e v e  that the c o u r t  is on  the v e r g e  of  bankruptcy .  O v e r  the 
m any  y e a r s  that m o b i l e  h o m e  c o u r t s  have e x i s t e d  in the A n c h o r a g e  a re a ,  
w e  know of no m o b i l e  h o m e  c o u r t  that has gone  bankrupt  o r  fa i l e d  due 
to the la ck  o f  adequate  f inanc ing .

We v iew that the A H F C ' s  new s t r in g e n t  a p p r o v a l  p r o c e s s  is u n n e c e s s a r y  
and i n a p p r o p r ia t e  and w i l l  put m o r e  new undue s t r e s s  on  the a l r e a d v  
in s u f f i c ie n t  n u m b e r  of s p a c e s  that now e x i s t  f o r  m o b i l e  h o m e s .

Ira  E.  W a lk e r ,  P r e s i d e n t
A l a s k a  M o b i l e  H o m e  C ou r t  A s s o c i a t i o n

I



ft.O. Sox 1020. Anchor«g«. A leiki 99510

All Seller/Servicers DATE: April 7, 1982 

(Memo 082-40)

LeRoy Roche '

Mortgage Operations Director

Mobile Home Park Approvals

Alaska Housing Finance Corporation will begin'to institute a more strin­
gent approval process for mobile home parks. This new approval process 
is to be effective immediately for all new applications submitted for 
approval. Mobile home parks that are currently approved through our 

office must submit an application, in compliance with the new approval 

p r o c e s s . no later than June 1, 1982. If a new park approval has not 

been granted by that, date AHFC will not purchase existing homes or h omes 

to be placed :Ln a non-aoproved park.

The AHFC approv al for acceptable mobile home parks will be issued on a 

case-by-case basis for a period of one vearT At the end of the approval 

term a new application with all pertinent information (as shown below) 
is to. be provided for renewal of approval.

The following information is to be provided with an application request 
to receive and/or maintain an approval status:

1.) Copy of park rules and/or a copy of the rental agreement being 
utilized by the park owner.

2.) Certification all park streets are maintained, i.e., snow 

removal done in a timely manner, pot holes repaired, spring/summer/ 
fall grading maintenance.

3.) Certification that garbage disposal facilities are adequate 
and properly maintained. ,

4.) Abandoned vehicles cowed away.

5.) A description of the number of units in the park, the number 

of units occupied and description of the exterior condition of 
the unit3.

6.) Acceptable health approvals, if applicable.
7.) Completed budget (see attached)

8.) Park owner to sign blanket agreeuenc assuring right to leave a 
mobile home in the park, as long as the space rent is paid, if 

said unit is in a foreclosure scacus. (see attached)
9 ) Photos of park.

Thank you for your cooperation with our office.

LR/la

Attachments



STATEMENT OF ANNUAL PARK INCOME & EXPENSES 

FOR :h c  YEAR 19

GROSS ANNUAL INCOME:

R e n t s :

Other:

TOTAL INCOME:

EXPENSES:

Office & Supplies 

Telephone 

Salaries/Fees 

Legal & Audit

Utilities 

Trash & Garbage 

Snow Removal 

Street Maintenance 

Repairs

s Real Estate Taxes

Other Taxes/Assessments 

Insurance 

TOTAL EXPENSES:

$

$

/

$

NET $



I _______________________________________  OwNER/MANAGER

o e    Mo b il e  Home Pa r k ,

AGREE THAT ANY MOBILE HOME LOCATED IN THE ABOVE STATED PARK, FINANCED

by  Ala s k a  Ho u sin g  F in an c e  Co r po r a t io n , may rem ain  i f  th e  u n it  is  in  a

FORECLOSURE STATUS WITH ALASKA HOUSING FINANCE CORPORATION AS LONG AS 

ALL SPACE RENTS ARE KEPT IN A CURRENT STATUS,

By : ________________________

T i t l e . ________________________



A p r i l  1, 1982

H o n o r a b l e  Pat  R o d e y
C h a i r m a n , S enate J u d i c i a r y  C o m m i t t e e
A l a s k a  State L e g i s l a t u r e
State Capitol, R o o m  125
Juneau, A l a s k a  99801

D e a r  Senator Rodey:

This is to r e q u e s t  an e a rly h e ar ing cn H o u s e  Bill 206,
a bill d e a l i n g  w i t h  m o b i l e  h o m e  court e v i c t i o n  restrictions. 
H o u s e  Bill 206 has p a s s e d  the House and been a s s i g n e d  to your 
c ommittee w h e r e  it has b e e n  f or several weeks.

The A l a s k a  T r a i l e r  Court A s s o c i a t i o n  will have w i t­
nes s e s  in J u n e a u  to t e s t i f y  w h e n  your committee h e a r s  the 
bill, and we h a v e  e x h ib its to d e monstrate  the h a r m f u l  effect 
that has been caused  b y  the u n u sual re< trictions i m p o s e d  on 
m o b i l e  ho me courts by the L a n d l o r d - T e n a n t  Act. We consider 
this bill to be b e n e f i c i a l  to tenants, b e cause  the current 
situa t i o n  is detrimental to their livinp, environment. Most 
of our w i t n e s s e s  wj il be tenants who str ongly favor passage 
of the bill.

P l e a s e  a dvise  me a f e w  days in advance of any h e aring
on the bill so I can a r r ange for our w i t n e s s e s  to get to Juneau.

Sincerelv

B e r n a r d  L. Marsh  
Ex e c utive Secrets'v, ATCA

Denali Towers North • 2550 Denali Street • Suite 1G00 • Anchorage, Alaska 99503 * (907) 278-3615



Denali Towers North 
2550  Denali Street 
Suite No. 1600 

Anchorage, Alaska 9 9503

A p r i l  1, 1982

H o n o r a b l e  Pat R o d e y
Chairman, S e n a t e  J u d i c i a r y  C o m m i t t e e
A l a s k a  State L e g i s l a t u r e
State Capitol, R o o m  125
Juneau, A l a s k a  99801

Dear Senator Rodey:

T h e  M o b i l e  H e m e  Court A s s o c i a t i o n  has for a n u m b e r  of 
y ears s t r ived to change the L a n d l o r d - T e n a n t  Act c o v ering 
evictions f r o m  M o b i l e  Home Courts. Twice the c ...i*e has p a s s e d  
the Senate in the past. This time we took a differer.t tact and 
had it i n t r o d u c e d  in the H o u s e  by M i t c h  Abood. -House Bill 206 
n o w  rests in y o u r  committee.

It was o u r  u n d e r s t a n d i n g  during t\e last election w h e n  
we s u p p o r t e d  your c a n d i d a c y  that you favor the e n a c t m e n t  of such 
legislation. We n o w  r e q uest that you expedite House Bill 206 
through you r c o m m i t t e e  so it m a y  pass the Senate d urin g this 
session.

S i n c e r e l y ,

I r a  W a l k e r
P r e s i d e n t
A l a s k a  T r a i l e r  C o ur t A s s o c i a t i o n



§ 34.03.225 P roperty § 34.03.225

del '.raining whether a forfeiture should 
be >'>-ed is the financial loss suffered by 
tK-parties. Hendrickson v. Freericks.Sup. 
Ct. Op. No. 1226 (File Nos. 4292, 4565, 
4605 . 620 P.21 205 (1980).
Stzict compliance not previously 

required. —  lt is a well-settled principle 
of law that wheie a landlord has led the 
tenant to believe ihat strict performance of 
a cotenant will n< t be required, the land­
lord cannot therealer demand forfeiture 
of the least without Irst giving the tenant

notice that st-.ict compliance with the 
terms of the fease will be demanded iL the 
future. Hr.idrirkson v. Freericks, Sup. Ct. 
Op. No. 2226 (File Nos. 4292,4565,4605), 
620 P.2d 205 (1980).
A purchaser of a building had 

standing to enforce compliance with a 
preexisting lease when the seller had not 
reserved leasehold rights. Hendrickson v. 
Freericks, Sup. Ct. Op. No. 2226 (File Nos. 
-1292, 4565, 4605), 620 P.2d 205 (1980).

Sec. 34.02.225. Limitations on mobile h o m e  park operator’s 

right to terminatJ.'. A  mobile h o m e  park operator m a y  evict a mobile 

home or a mobile hom e  park dweller or tenant only for one of the 

following reasons:

(1) the mobile h o m e  dweller or tenant has defaulted in the payment 

of rent owed;

(2) the mobile h o m e  dweller or tenant has been convicted of 

violating a federal or state law or local ordinance, and that violation 

is continuing and is detrimental to the health, safety or welfare of other 

dwellers or tenants in the mobile home park;

(3) the mobile h o m e  dweller or tenant has violated a reasonable rule 
or regulation properly established by the operator; and

(4) a change in the use of the land comprising the mobile h o m e  park, 

or the portion of ii. on which the mobile h o m e  to be evicted is locat'd; 

however, all dwellers or tenants so affected by a change in land use 

shall be given at least 90 days notice, or longer if a longer notice period 

is provided in a valid lease. (S 5 ch 138 S L A  1976)

Leg isla tive history rep orts . —  For 829 am S |re-engrossed|), see 1976 Senate 
rvport on ch. 138, SLA 1976 (SCS CSHB Journal, p. 136H.

N O T E S  TO D E C IS IO N S

Evictions should be lim ited . — 
Because mobile home owners ore thought 
i< need more protection thun do ordinary 
renters due to the fact thot the general 
shortage of mobile home spaces places 
them in an unequal bargaining position 
which can lead to Hbuses by the landlord. 
»r.d because eviction entails the expense of 
moving a mobile home which could result 
tr. a loss of equity in the mobile home, 
evictions permitted by paragraph (3) of 
this section should be limited to situations 
involving a substantial violution, inuring 
to the harm  of other tenants, of a properly 
established and reasonable park rule u* 
regulation. Osness v. Dimor.d Estates, 
inc., Sup. Ct. Op. No, 2150 (File Nos. 4192,

41931. 616 P.2d 605 (1980).
P a rag rap h  (3) o f this M-ction 

expressly requ ires m ateria l 
noni-omplinnce. Osness v. Dunond 
Estates. Inc., Sup, Ct. Op. No. 2150  (File 
Nos. 4192, 4193), 615 P.2d 605 (19601.

S cop e  of reasonab le purk rules. —  
Where no contrary, special meaning for a 
term had ever been included in any purk 
rules, nor communicated in any way to the 
tenants, such special meaning could not be 
regarded us a part of a "properly estab­
lished" rule under pnrutrrnph <3» of this 
section. Osness v Dunond Estate, Inc.. 
Sup. Ct. Op. No. 2150 (File Nos. 4192, 
4193), 615 P.2d 605 i!980 i.

233
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CM  K»\ R O t  E Y  
o n t o l a \ r e  c o u r t
O R A I X ,  A K  9 9 5 0 3
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A l a s k a  S t a t e  L e g i s l a t c h l  

p o u c h  v
J U N E A U ,  A L A S K A  9 9 8 J 1  

( 9 0 7 )  4 6 5 - 3 7 1 7

S E N A T E  M A J O R I T Y  L E A D E R  

C H A I R M A N  
S E N A T E  J U D I C I A R Y  C O M M I T T E E  

C H A I R M A N  
S E N A T E  S P E C I A L  C O M M I T T E E  

O N  B A N K I N G

Apr i l  6,  1982

Mr. Ira Walker 
Pr es id en t
Alaska  T r a i l e r  Court 
Dena l i  Towers North 
2550 Dena l i  S t r e e t  
S u i t ?  No. 1600 
Anchjrage ,  AK 99503

Dear Mr. Walker:

A s s o c i a t i o n

Thank you f o r  your  l e t t e r  o f  Apri l  21,  regarding HB 206, "An Act 
r e l a t i n g  to  the termina t i on  o f  renta l  agreements of  mob i l e  home park 
dwe l l e r s  and t e n an t s . "

I am happy to  inform you tha t  HB 206 was passed from the J ud i c i a r y  
Committee on F r i d ay ,  Apr i l  23. C u r r en t l y  t h i s  l e g i s l a t i o n  i s  in Senate  
Rul es  Committee,  cha i red  by Senator  K e l l y .  I do expect the Senate to 
approve t h i s  measure before  adjournment and a s sure  you th a t  I w i l l  vo te  
f o r  i t s  passage when i t  i s  before  th e  ful l  Senate .

Your 'omments are appr ec i a t ed .

Kindest  regards ,

Pa t r i ck  M. Rodey 
Sena tor

PMR/ds



WALDEC ENTERPRISES. INC.
6208 Staedem Drive 

Anchorage, Alaska 99504 
(907) 333-6025

21 A p r i l  1982

M A  YFLOWER CIRCLE PARK 

M A R S W A L K  AUTOMOTIVE SERVICE CENTER 

SChtOWENWALD CONSTRUCTION 

RENTALS

S e n a t o r  Pat  R o d e y  
A l a s k a  State Senate  
P o u c h  V
Juneau, A l a s k a  99811 

D e a r  S e n a t o r  R o d e y ,

T o  s a y  the l e a s t ,  I w a s  d i s a p p o i n t e d  in the t e s t i m o n y  g i v e n  b e f o r e  
y o u r  c o m m i t t e e  on H o u s e  B i l l  206.  I think a l l  of o u r  t e s t i m o n y  f e l l  
f lat ,  e s p e c i a l l y  that o f  the tenants .

T h e  m a j o r  c o n c e r n  o f  the p a r k  o w n e r s  is  that the l i f e s t y l e  of the 
tenants is  d e t e r i o r a t i n g  b e c a u s e  a few  tenants  r e f u s e  to  c l e a n  up j.n 
o r d e r  to  m a k e  the p a r k  l o o k  o t h e r  than a junk  y a r d .  A s  y ou  w e l l  know,  the 
vrord " r e a s o n a b l e "  in the c o n d i t i o n  o f  e v i c t i o n  c o n ta in e d  in the s i g n e d  r e n t ­
al  a g r e e m e n t s  m a k e s  it i m p o s s i b l e  f o r  us to  p r e v a i l  v e r y  o f ten  in c o u r t .

It is o u r  tenants f o r  w h i c h  w e  have  the g r e a t e s t  c o n c e r n  and w e  c e r t a i n l y  
want  to  co n t in u e  i m p r o v e m e n t  and up g r a d in g  of  o u r  p a rk s  s o  that ou r  
t e - ' 'n ts ,  w h o  happen  to  be o u r  b r e a d  and butter ,  w i l l  h a v e  a b e t t e r  p l a c e  
in w h i c h  to  l i v e .

It is  o u r  hope  that S e n a t o r  R a y  d o e s n ' t  find a need  to m a k e  c h a n g e s ;  that he 
w i l l  r e t u r n  the b i l l  to y o u r  c o m m i t t e e  s o  that it c a n  be m o v e d  f o r w a r d  f o r  
f l o o r  a c t i o n  w i th ou t  a m e n d e m e n t  and that ou r  y e a r s  of  e f f o r t  w i l l  b e a r  f ru i t  
th is  s e s s i o n .

K in d e s t  r e g a r d s .

S i n c e r e l y  y o u r s ,

P r e s i d e n t
M o b i l e  H o m e  C o u r t  O w n e r s '  A s s o c i a t i o n

/V5  ti\\ to<~<o ouio T n f e — 2 o ( o  “oAfi. Alov-uts

f t i w N  , i j t o •

I i h ^ i < , r - n \ V  -Jr*e, T O  W L  J f c



A l a s k a  S t a t e  L e g i s l a t u r e

S E N A T E  M A J O R I T Y  L E A D E R  

C H A I R M A N  
S E N A T E  J U D I C I A R Y  C O M M I T T E E  

CK \ I R M A N  
S E N A T E  S P E C I A L  C O M M I T T E E  

O N  B A N K I N G

3 2 7 1

. ROD'JY 

E C C iU R T  
A K  9 S 5 0 3

P O U C H  V 
J U N E A U .  A L A S K A  9 9 6 1  1

(907) 465-3717

March 2 ,  1982

Mr. Thomas E.  Carey
Pr es iden t
Carey Homes, I n c .
3317 Mounta in View Dr i ve  
Anchorage,  AK 99503

Deal Mr. Carey :

I a pp r e c i a t e  your  c o n t a c t i n g  me w i th  your concerns  regarding HB 206, 
r e l a t i n g  t o  the t e rmina t i on  of  renta l  agreements o f  mob i l e  home park 
dwe l l e r s  and t en an t s .

The J u d i c i a r y  Committee i s  c u r r en t l y  in the procer s  o f  hear ing tes t imony 
on Sena te  b i l l s  which are be fore  the Committee.  A.: I am aware o f  the 
importance o f  HB 206, you may r e s t  assured t h a t  I w i l l  s chedu le  t h i s  
l e g i s l a t i o n  to be heard by the Committee as e x p e d i t i o u s l y  as  p o s s i b l e .

Again ,  thank you for  informing me o f  your v i ews .  

Kind es t  r e gards ,

Pa tr i c k  M. Rodey 
Senator

PMR/ds

vam



32013 POM ANCHORAGE ALASKA 15 0 2 - 2 3  0950 A AST 

PfiS SEN PAT RODEY  

J UNEAL

P L EA SE  G E T  HB20S OUT O F  YOUR C O M M I T T E E .

T I M  AND D I A N E  HAMPTON A R T E S I A N  T R A I L E R  PARK 

' SRA BOX 34R 

ANCHORAGE AK 99507



m r r v m

jRLASCOM, IRC.
FHONS- ££6*6442 

rUREAU, A K  9&S02

02264 ML ANCHORAGE ALASKA 50 02 - 24  1540P AST 

PMS SEN  PAT RODEY 

JUNEAU  2 1 2 -1

WE WANT TO HAVE MOVED OUT OF-  TH E  C OM M I T T E E .

TO CLEAN UP OUR COURTS .

THOMAS E CAREY P R E S I D E N T  

CAREY HOMES I N C

WE NEED HELP



32015 p0M ANCHORAGE ALASKA 15 0 2 - 2 3  1025A AST 

PMS SEN PAT RODEY 

J UNE  A'!

DTMOND E S T A T E S  M O B I L E  HOME PARK OWNERS WOULD A P P R E C IA T E  YOUR 

A T T E N T I O N  TO.  HB206 THROUGH CO M M I T T E E  

D IMOND E S T A T E S  T R A I L E R  PARK 

1.200 WEST DIMOND BLVD

ANCHORAGE ALASKA 99502



O N  B A N K I N G
A l a s k a  S t a t e  L e g i s l a t u r e

p o u c h  v
J U N E A U ,  A L A S K A  9 9 8 1 1  

(907)  465-3717

March 2,  1982

Mr. Gene R o s e l i u s  
1611) Medfra S t r e e t  
Anchorage ,  AK 99501

Dear Mr. R o s e l i u s :

I a pp r ec i a t e  y our  c on t a c t i n g  me w i th  your concerns  regard ing HB 206, 
r e l a t i n g  to  the t e rmin a t i o n  o f  renta l  agreements o f  mobi l e  home park 
dwe l l e r s  and t e n an t s .

The J u d i c i a r y  Committee i s  c u r r en t l y  in the proces s  o f  hear ing tes t imony 
on Senate  b i l l s  which are  be fore  the Committee.  As I am aware o f  the 
importance o f  HB 206, you may r e s t  as sured tha t  I w i l l  s chedu l e  t h i s  
l e g i s l a t i o n  to be heard by the Committee as e xp e d i t i o u s l y  as p o s s i b l e .

Aga i n ,  thank you f o r  informing me o f  your v i ews .

' d s ,

Pa t r i c k  M. Rcdey 
Sena tor

PMR/ds



FA* N O RT irfRA t'Lbn  PARKS
Gene Roaelius (o to n e r )

1616 Medira 
Anchorage. A&uka
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N A T O R

P A TR lJ C K lM . R O D E Y  

3 2 7 1  M C f N T 'I L A I R E  C O U R T  
A N C H U R A G E .  A K  9 9 5 0 3

A l a s k a  S t a t e  L e g i s l a t c e e  

p o u c h  v
J U N E A U .  A L A S K A  9 9 8 1  1 

(90 7 )  465-3717

S E N A T E  M A J O R I T Y  L E A D E R  

C H A I R M A N  
S E N A T E  J U D I C I A R Y  C O M M I T T E E  

C H A I R M A N  
S E N A T E  S P E C I A L  C O M M I T T E E  

O N  B A N K I N G

March 2,  1982

Mr. Robert  S l a t e r  
G l encaren  Mob i l e  Home Park 
2221 Muldoon Road 
Anchorage ,  AK 99504

Dear Mr. S l a t e r :

I a pp r ec i a t e  your  c on t a c t i n g  me w i th  your  concerns regard ing HB 205, 
r e l a t i n g  t o  the t e rmina t i on  o f  renta l  agreements o f  mob i l e  home park 
dwe l l e r s  and t en an t s .

The J u d i c i a r y  Committee i s  c u r r en t l y  in the proces s  o f  hear ing tes t imony 
on Senate  b i l l s  which are b e fo re  the Committee.  As I am aware o f  the 
importance o f  HB 206, you may r e s t  as sured tha t  I w i l l  s chedu l e  t h i s  
l e g i s l a t i o n  to be heard by the Committee as e xp e d i t i o u s l y  as p o s s i b l e .

Aga in ,  thank you for  informing me of  your  v i ews .

regards ,

M. Rodey 
Sena tor

PMR/ds
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0 2 2 S5 ML A N C H O R A G E  A L A S K A  50  02'

PM S  SEN PAT R O D E Y  

J UNEAU 2122

WE  WA NT  TO H A V E f H B 2 0 6  M O V E D  OUT  O F T H E  C OM M I T T E E .  WE NEED HE LP  

TO CLEAN UP OUR COURTS.

R O B E R T  SL ATE R

GLENCAREN  M O B I L E  HOME PARK
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C H A I R M A N  
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P O U C H  V 
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(907)  465-3717

Apri l  7 ,  1982

Mr. Bernard L. Marsh 
Ex e cu t i v e  S e c re t ary  
Alaska T r a i l e r  Cour t  A s s o c i a t i o n  
Dena l i  Towers 
2550 Dena l i  S t r e e t  
S u i t e  No.  1600 
Anchorage ,  AK 99503

Dear Mr. M ^ h :

Thank you for your  l e t t e r  r egard ing HB 206, "An Act r e l a t i n g  to  the 
t e rm in a t i o n  of  r en t a l  agreements of  mob i l e  home park dwe l l e r s  and 
t e n a n t s . "

I do support  t h i s  l e g i s l a t i o n  which would change s ub se c t i on  3 of  Sec .  
34.03.225 to a l l o w  e v i c t i o n s  from Mob i l e  Home Parks i f  there were to be 
a v i o l a t i o n  of  a p ro v i s i o n  in the renta l  agreement or l e a se  s igned by 
both p a r t i e s  and no t  p roh i b i t e d  by law.

As the J u d i c i a r y  Committee i s  c u r r en t l y  in the process  c f  addres s ing  
Senate  l e g i s l a t i o n  o f  high p r i o r i t y ,  I have been unable to s chedu le  HB 
206 f o r  hear ing .  I do,  however,  plan to s chedu le  t h i s  b i l l  w i t h i n  the 
next two weeks.

I a pp r e c i a t e  your  c on t a c t i n g  me wi th your concerns and can as sure  you 
tha t  I w i l l  vote  f o r  passacie o f  t h i s  l e g i s l a t i o n  when i t  i s  before  my 
committee.

Kindest  regards ,

Pa t r i ck  M. Podey 
Senator

PMR/ds



A p r i l  1, 1982

Honora ble Pat Rodey
Chairman, Senate J u d i c i a r y  Committee
Alask". State Legis l a t u r e
State Capitol, R o o m  125
Juneau, A l a s k a  99801

Dear Senator Rodey:

This is to request an early h e a r i n g  on House Bill 206,
a bill dealing w i t h  m o b i l e  home court evi ction restrictions. 
House Bill 206 has p assed the House ana been a s s igned to your 
committee w he re it has been for several weeks,

The A l a s k a  Trailer Court A s s o c i a t i o n  w l ? 1 have w i t­
nesses in J u n e a u  to testify w h e n  your committee hears the 
bill, and we have exhibits to demonstrate the har mful effect 
that has been caused by the unusual rest rictions imposed on 
mobile home courts by the Lan dl o r d - T e n a n t  Act. We consider 
this bill to be benefic ial to tenants, because the c u r r e n“ 
situation is detrimental to their living environment. Most 
of our witn esses will tenants who s trongly favor passage 
of the bill.

Please advise me a few days in advar of any hearing 
on the bill so I can arrange for our wit nesses to get to Juneau.

S i n c e r e l y ,

Bernard L. Marsh 
Executive Secretary, ATCA

B L M :Is

Denali Towers North • 2550 Denali Street • Suite 1600 • Anchorage, Alaska 09503 • (907) 278-3615
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A N C H O rV ^ E ,  A K  9 9 5 0 3 C H A I R M A N
S E N A T E  S P E C I A L  C O M M I T T E E  

O N  B A N K I N G
A l a s k a  S t a t e  L e g i s l a t u r e

p o u c h  v
J U N E A U ,  A L A S K A  9 9 6 1  1 

(907) 465-3717

Apri l  6,  1982

Ms. Ira Walker 
Pr es iden t
Alaska T r a i l e r  Court A s s o c i a t i o n
Dena l i  Towers  North
2550 Dena l i  S t ree t
Su i t e  No. 1600
Anchorage,  AK 99503

Dear Ms. Walker:

Thank you f o r  your l e t t e r  o f  Apr i l  1, regarding HB 206, "An Act r e l a t i n g  
t o  the t e rmina t i on  o f  renta l  agreements o f  mobi le home park dwe l l e r s  and 
t e n a n t s . "

I t  i s  true that  I do f avor  t h i s  l e g i s l a t i o n  which would change 
s ub se c t i o n  3 of  Sec .  34.03.225 to  a l l ow  e v i c t i o n s  from Mob i l e  Home Parks 
i f  there were to be a v i o l a t i o n  of a p r o v i s i o n  in the rental  agreement 
or  l ^ a s e  s i gned  by both p a r t i e s  and not proh i b i t ed  by law.

As the J u d i c i a r y  Committee i s  c ur ren t l y  in the proce s s  of addres s ing  
Senate l e g i s l a t i o n  o f  high p r i o r i t y ,  I have been unab l e  to s chedu le  HB 
206 f or  hear ing .  I do ,  however,  plan to schedu le  t h i s  b i l l  w i t h i n  the 
next two weeks.

I a pp r e c i a t e  your c on t a c t i n g  me wi th your  concerns and can as sure  you 
that  I w i l l  vote  f o r  passage o f  th i s  l e g i s l a t i o n  when i t  i s  before my 
committee.

Kindest  r e i a r d s ,

Pa t r i c k  M. Rodey 
Senator

PMR/ds



Alaska Trailer Court Associates
Denali Towers North 
2 550  Denali Street 
Suite No. 1600 

Anchorage, Alaska 9 9503

A p r i l  1, 1!> '2

H onorable Pat Rodey
Chairman, Senate J u d i c i a r y  Committee
Alaska State Legisl a t u r e
State Capitol, R o o m  125
Juneau, A laska 9980]

Dear Senator Rodey:

The M o b i l e  Home Court A s s o c i a t i o n  has for a n u m b e r  of 
years strived to change the L a n d l o r d - T e n a n t  Act covering 
evictions from M o bile Home Courts. Twice the change has p arsed  
the Senate in the past. This time we took a different tact and 
had it introduced in the H<~uce by Mitch Abood. House Bill 206 
now rests in your committee.

It was our u n d e r s t a n d i n g  during the last elec tion when 
we supported your candida cy that you favor the enactment of such 
legislation. We n o w  request that you expedite House Bill 206 
through your committee so it may pass the Senate during this 
s e s s i o n .

S i n c e r e l y ,

Ira Walker 
President
A l a s k a  T r a i l e r  Court A ss ociation

I W : Is
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Apri l  23, 1982

Leigh Brocks 
1105 E 17th Ave 
Anchorage,  AK 99501

Dear L e i g h :

I a pp r e c i a t e  your  c on t a c t i n g  me w i th  your  c once rn - regarding HB 206, 
r e l a t i n g  t o  the t ermina t i on  of  renta l  agreements o f  mobi l e  home park 
dwe l l e r s  and t enant s .

HB 206 i s  c ur ren t l y  i n  a J ud i c i a r y  sub - commit tee ,  cha i red  by Senator  
Ray. Sena tor  Ray i s  expected to repor t  the b i l l  back to the committee 
w i th in  the  next few days .  I do support  t h i s  l e g i s l a t i o n  and w i l l  vote  
for  i t s  passage when i t  i s  before the committee and when i t  reaches the 
Senate f l o o r .

Again,  thank you for  informing me o f  your  v i ews .

Kindest  regards ,

Pa t r i ck  M. Rodey 
Senator

PMR/ds
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Apr i l  23, 1982

Laverne  Brooks 
4751 Kent S t r e e t  
Anchorage ,  AK 99503

Dear Laverne :

I a pp r e c i a t e  your  c o n t a c t i n g  me w i t h  your concerns  regard ing Hb 206, 
r e l a t i n g  to the t e rmin a t i o n  of  r en t a l  agreements o f  mob i l e  home park 
d w e l l e r s  and t e n a n t s .

ftv

h
HB 206 i s  c u r r en t l y  i n  a J u d i c i a r y  sub - commi t tee , cha i red  by Senator  
Ray. Senator  Ray i s  expected to  repor t  the b i l l  back to  the committee 
w i t h i n  the next few days .  I do support  t h i s  l e g i s l a t i o n  and w i l l  v o te  
f or  i t s  passage when i t  i s  before  the committee and when i t  reaches the 
Sena te  f l o o r .

Aga i n ,  thank you f o r  informing me o f  vour views.  

K i nde s t  regards ,

P a t r i c k  M. Rodey 
S ena to r

fcfc
Fj*

PMR/ds
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Apr i l  23, 1982

Robin M i l l e r  
4300 E 4th Ave. 
Anchorage,  AK 99501

Dear Robin:

I appre c i a t e  your  c on t a c t i n g  me w i th  your concerns regarding HB 206, 
r e l a t i n g  to the termina t i on  o f  renta l  agreements o f  mobi le home pa^k 
dwe l l e r s  and t e n an t s .

HB 206 i s  c u r r en t l y  in a J u d i c i a r y  sub- commit tee ,  cha i red  by Senator 
Ray.  Senator  Ray i s  expec ted  to report  the b i l l  back to the committee 
w i t h i n  the next few days .  I do support  t h i s  l e g i s l a t i o n  and w i l l  vote 
f o r  i t s  pas sage  when i t  i s  before  the committee and when i t  reaches  the 
Senate  f l o o r .

Aga i n ,  thank you for  i nforming me of  your views.

J -J - rds,

Pa tr i c k  M. Rodey 
Senator

PMR/ds
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#  COMMITTEE REPOF^ 
SENATE

4/19/87. FURTHER 15 one

Mr .  P r e s i d e n t :

T h e  C o m m i t t e e  on

child custody

J U D I C I A R Y

D a t e :

h a s  had
CSHB 2 1 0 ( R l s ) an

u n d e r  c o n s i d e r a t i o n  and  (a  m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do  p a s s  [ ] do n o t  p a s s

[ ] do  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )
[ / \ ]  s ame t i t l e

[ ] r e p l a c e  w i t h  CS  f o r ___________________ S :JJ£)  E ] new t i t l e

and  r e c ommends  h h t ' / ' • / . ' - A / /  _  /".■ < f 1 • > , ■■ / -4-/ ' / 1 ■

[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  N o t e

[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  t o  t h e __________________________________________________________________________C o m m i t t e e

MEMBERS S I G N I N G  MEMBERS HAVING
DO PASS OTHER RECOMMENDAT IONS :

, /  /  /J Y! // i ,, / /)

'_____________  ' W

CHAIRMAN
//

S 60 ( R e v .  1 2 / 7 8 )



^COMMITTEE REPORT® 
SENATE

i/5/c: FUR TH ER :  :<’o n e

Mr .  P r e s i d e n t :

T h e  C o m m i t t e e  on
ill Id custody

J U D I C I A R Y

D a t e :

h a s  had CSHB 2 1 0 (Ills) ara

u n d e r  c o n s i d e r a t i o n  and  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do  p a s s  [ ] do n o t  p a s s

[ ] do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

[ X j  r e p l a c e  w i t h  CS f o r  _______________________________________________________

and  r e commend s  __________________

I ] same t i t l e
[ ] new t i t l e

[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] New F i s c a l  N o t e

[ ] r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  t o  t h e _________________________________________________________________________ C o m m i t t e e

MEMBERS S I G N I N G  
DO PASS

/
"V.

, • „ XT
J — -rJf.

J _____

MEMBERS HAVING 
OTHER RECOMMENDAT IONS :

S 60 ( R e v .  1 2 / 7 8 )

CHAIRMAN
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M E M O R A N D U M May 8, 1982

2d SCS CSHB 210 (Judiciary)

Senator P a trick M. R o d e y  
Chairman, S enate J u d i c i a r y  Com mittee

T a m a r a  Brandt Cook 
Le g i s l a t i v e  Counsel^, ̂ 6 /  v’G

V

Y o u  have a s k e d  for an e x p l a n a t i o n  of s e c t i o n  2 of this bill 
a m e nding AS 09. 55.205(c) in v i e w  of the fact -that AS 09.55.-  
205 as it a p p ears in the p r i n t e d  s t a t u t e s  is not divided 
into subs ections. On March 26, 1982, SCS HB 532 (Rules) 
am S was a p p r o v e d  by the Governor. T h a t  Act divided AS 09.- 
55.205 i n t o  subsections, a l t h o u g h  it m a d e  no changes to that  
p o r t i o n  d e s i g n a t e d  as (c). The actual ef fective date of 
that Act is June 24, 1982. Since this bill does not have a n  
e f f e c t i v e  date that w o u l d  a l l o w  it to take e ffect before 
June '24, 1982, s e c t i o n  2 is drafted to coincide with SCS 
HB 532 (Rules) a m  S m a k i n g  changes only to the n e w  s u b­
section (c). A copy of SCS HB 532 (Rules) am S is attached 
for your information.

T B C :1jb

A t t a c h m e n t

SUBJECT:

TO:

F R O M :
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Original sponsors: Rogers and Gardiner

IH THE HOUSE

Offered: 4/15/82
For Calendar, Friday 

4/16/82

BY THE RULES COMMITTEE 

CS FOR HOUSE BILL NO. 210 (Rules) a m  

IN T HE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - SECOND SESSION 

A BILL

For an act entitled: "An Act relating to child custody."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  I LEGISLATIVE INTENT. (a; The legislature finds that it is 

9 g enerally desirable so assure a minor child frequent and continuing contact

10
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w it h  both parents after the parents have separated or dissolved their m a r­

riage and that it is in the public interest to encourage parents to share the 

rignts and responsibilities of child rearing. While actual physical custody 

may not be practical or appropriate in all cases, it is the intent of the 

legislature that both parents have the opportunity to guide and nurture tneir 

child and to meet the needs of the child on an equal footing beyond the 

c onsiderations ot support or actual custody.

(b) Tne legislature also finds that it is in the best interests of a 

cnild to encourage parents to implement their own child care agreements 

outside of the court setting.

* Sec. 2. AS 0 9 . 5 5 . 205(c) is amended to read:

(c) The court shall determine custody in accordance with the best 

interests of the child under AS 25.20.060 - 2 5 . 2 0 . 1 5 0 [NEITHER PARENT IS 

ENTITLED TO PREFERENCE AS A MATTER OF RIGHT IN AWARDING CUSTODY OF THE 

CHILD]. In determining the best int .rests of the child the court shall 

consider [ALL RELEVANT FACTORS INCLUDING:]

(1) the physical, emotional, mental, r e l igious^ and social 

needs of the child;

(2) the capability and desire of each parent to meet these

n e e d s ;

-1- CSHB 2 1 0 (Kls) a m
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1
(3) the c h i l d '8 preference if the child is of sufficient age 

and capacity to form a p r e f e r e n c e ;

(4) the love and affection existing between the child and

each parent;

(5) the length of time the child has lived in a stable, s a t­

isfactory environment and the desirability of ma i n t a i n i n g  continuity;

(6) the desire and ability of each parent to allow an open 

and loving frequent relationship between the child and his other parentj_

* Sec. 3. A' 09.55.205 is amended by adding a new subsection to read:

(d) In awarding custody the court may not consider the conduct, 

marital status, income, social or cultural environment, or life style of 

either parent unless the court determines that the factor affects the 

w e l l - b e i n g  of the child.

* Sec. 4. AS 25.20.060 is amended to read:

Sec. 25.20.0o0. CUSTODY OF THE CHILD. O O  If there is a dispute 

over child custody, either parent may petition the superior court for 

resolution of the matter under AS 25.20.060 - 25.20.150 [THIS SECTION 

UNLESS AN ACTION BETWEEN THE PARENTS IS PENDING UNDER AS 09.55]. The 

court shall award custody on the basis of the best interests of the

cnild. In d etermining the best interests of the child, the court shall

consider nil relevant factors including those factors enumerated in 

AS 09.55.205(c) [AS 09.55.205].

(b) Neither parent, regardless of the question of the child's 

legitimacy, is entitled to preference in the awarding of custody.

(c) The court may award shared custody if shared custody is 

d e t e r m i ned by the court to be in the bust interests of the child.

* Sec. 5. AS 25,20 is amended by adding new suctions to read:

Sec. 25.20.070. TEMPORARY CUSTODY. Unless it is shown to be 

detrimental to the welfare of the child, the child shall have, to the

-2- CSHB 21.0(KIs) am
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greatest degree practical, equal access to both parents during the time 

that the court considers an award of custody under AS 25.20.0b0 - 2 5 . 2U. 

1 5 U .

Sec. 25.20.080. MEDIATION OF CUSTODY MATTER. (a) At any time 

w i t h i n  30 days after a petition for child custody is filed under AS 25.- 

20.060 the court shall order the parties to submit to mediation.

Each party snail have the right to challenge peremptorily one mediator 

appointed.

(b) Medi a t i o n  shall be conducted informally as a conference, or by 

telephone, or series of conferences. The parties to the action and a 

c o u rt-appointed representative of the mir.or children shall attend.

(c) ^ A f t e r  the first conference either party may withdraw, orjthe 

mediator may terminate mediation if he determines that m e diation efforts 

are unsuccessful. Upon^withdrawal by either party o r^termination by the 

mediator, the mediator shall notify the court that mediation oftorts 

have failed, and the custody proceeding shall proceed in the usual 

m a n n e r .

(d) Upon submission of toe parties to m e diation under this section, 

a pending child custody proceeding shall be stayed for a period of 30 

days or until the court is notified that mediation efforts have failed. 

All court orders made during the pending custody proceeding remain in 

effect during the period of mediation.

(e) Costs of mediation shall be paid by one party or both parties 

as ordered by the court.

Sec. 25.20.090. FACTORS FOR CONSIDERATION IN AWARDING SHARED 

CUSTODY. In determining whether to award sliured custody of a child the 

court shall consider

(1) the child's preference if the child is of sufficient age 

and capacity to form a preference;
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(2) the needs of the child;

(3) the stability of the home environment likely to be offered 

by each parent;

(4) the education of the child;

(5) the advantages of keeping the child in the community 

where the child presently resides;

(6) the optimal time for the child to spend wi t h  each parent 

con idering

(A) the actual time spent with each parent;

(B) the proximity of each parent to the othe*' and to the

school in which the child is enrolled;

(C) the feasibility of travel b e t ween the parents;

(D) special needs unique to the child that may be better

met by one parent than the other;

(15) which parent La more Likely to encourage frequent

and continuing contact with the other parent;

(8) the findings and recommendations of a neutral mediator if 

mediation is ordered by the court;

(9) other factors the court considers pertinent.

Sec. 25.20.100. DENIAL OF SHARED CUSTODY. If a parent cr the 

guardian ad litem requests shared custody of a child and the court 

denies the request, the reasons for the denial snail be stated on the

record.

Sec. 25.20.110. AWARD OF CUSTODY TO NONPARENT. The court may 

award custody to u person who is not a parent of u child if

(1) the parents of the child consent in w r i ting to the award;

or

(2) the court makes a written finding that an award of custody

to a parent wo u ' d  be detrimental to the child and the award to the

-4- CSHB 2 1 0 (Rls) am
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p erson who is not a parent of the child is n e cessary co serve the best 

interests of the child.

Sec. 25.20.120. M O DIFICATION OF CUSTODY OR VISITATION. An award 

of custody of a child or visitation w i t h  the child may be modi f i e d  if 

the court determines that the best interests of the child require the 

m o dification of the award. If a parent opposes the m o d ification of the 

award of custody or visitation with the child and the modif i c a t i o n  is 

granted, the court shall enter on the record its reason for the m o d i f i­

cation.

Sec. 25.20.130. CONFIDENTIALITY. At any stage of a proceeding 

involving custody of a child the court may, if it is in the best i n t e r­

ests of the child, close the proceeding to the public or order the court 

records closed to the public temporarily uc permanently. The court tnuy 

modify or vacate an order under this section at any time.

Sec. 25.20.140. ACCESS TO RECORDS OF THE CHILD. A parent who is 

not granted custody under AS 25.20.060 - 25.20.150 m ay have access to 

the medical, dental, school, and other records of the child n o t w i t h­

standing any other provision of law.

Sec. 25.20.150. DEFINITION. In AS 25.20.060 - 25.20.150, "shared 

custody" means an award of custody of the child to both parents that 

assures the child of frequent and continuing contact with each parent.
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Official Business

( A l a s k a  J i t a i a  ^ l e g i s l a t u r e

SenateCommittee on judiciary Pouch V 
State Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

TO:  F i l e

FROM: Kevin Bruce

I t a l k ed  to Kar la F or sy t he ,  Court System General  C o u n c i l ,  today 
regard ing HB 210. She expressed s evera l  r e s e r va t i o n s  wi th the b i l l ,  
i n c l u d i n g  the mandatory med ia t i on  p r o v i s i o n  and the l a c k  o f  l anguage 
r e l a t i n g  to s e r v i c e  to  i n d i g en t s .  She reported that  med ia t i on  g e n e r a l l y  
t akes  an average  of 12 hours -  a t  approximate ly  S75 -  $100 per ho' ir.

Her e s t imate  f o r  c o s t s  to the S t a t e  f o r  i nd i gent  persons ,  shou ld  the  
b i l l  ao forward ,  wi th the mandatory l anguage to be approximate ly  
$450,000.

She a l s o  ques t i oned  the i n c e n t i v e  f o r  p a r t i e s  to pay med ia tors  i f  i t  i s  
mandatory.  (She roDorted a problem w i th  a t t o r n e y ' s  c o l l e c t i n g  f e e s  in 
s i m i l a r  c i r cumstance s ) .

Kar la suggested I review the l anguage in SB 723 f or  p o s s i b l e  
improvements .



A L A S K A  S T A T E  L E G ISL A T U R E  - T E N A T E

S E N A T O R  R I C H A R D  I. E L I A S O N  
P .O .  BOX 1 4 3  

S I T K A .  A LA SK A  9 9 B 3 S

PO U C H  V 
J U N E A U .  A LA SK A  9 9 8 1 1

COM M ITTEES
F IN A N C E  

R E S O U R C E S  
S T A T E  A F F A IR S

M E M O R A N D U M

To: S e n a t o r  P a t  Ro de y ,  Cha in .
S e n a t e  J u d i c i a r y  C o m m i t

From: S e n a t o r  D i c k  E l i a s o n

S u b j e c t :  HB 210 a n d  C S S B  741

T h i s  w e e k  the S e n a t e  u n a n i m o u s l y  p a s s e d  C S S B  741 ( F i n a n c e ) , the 
c n i l d  s u p p o r t  e n f o r c e m e n t  b i ll .  T h e  b i l l  ha s n o w  g o n e  o n  to 
the H o u s e  b u t  d u e  to the  H o u s e ' s  d e c i s i o n  to h e a r  o n l y  b i l l s  
w h i c h  a r e  on the p r i o r i t y  l i s t  it a p p e a r s  t h a t  t h i s  bi l l c ou ld  
d i e  the re . It w o u l d  be  a s h a m e  for t h i s  e x c e l l e n t  p i e c e  of 
l e g i s l a t i o n ,  w h i c h  t h e  w h o l e  S e n a t e  e n d o r s e d ,  n o t  to h a v e  a 
c h a n c e  a t  final p a s s a g e .

Y o u r  S e n a t e  J u d i c i a r y  c o m m i t t e e  h e a r d  a n d  p a s s e d  SB 741 e a r l i e r  
in the session. I w o u l d  l i k e  to a s k  y o u  to c o n s i d e r  a t t a c h i n g  
th e f i n a l  Sen at e v e r s i o n  of it (CSSB 741  (Finance) to HB 210 
w h i c h  is p r e s e n t l y  b e f o r e  you. Th e b i l l s  d e a l  w i t h  r e l a t e d  
s u b j e c t s  and s t a t u t e s  a n d  t h e i r  c o m b i n a t i o n  w o u l d  be a p p r o p r i a t e ,  
I h o p e  y o u  wil l i n c l u d e  t h e  l a n g u a g e  f r o m  SB 741 in th e v e r s i o n  
cf HB 21 0 w h i c h  is r e t u r n e d  to the H o u s e  for c o n c u r r e n c e .

1
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S E,N A T E A M E N D M E N T

By
. Fergus on, A n d e r s o n  and S a c k e t t

To;

To: o • ■»-•

senate: BILL No.

KOUSE BILL No. 210 (Judicicirv)

Page: Line: 13

if tor ‘child" insert:

; however, tnc c o u r t  sh^ll  c o m p l y  w i t h  t h e  p r o v i s i o n

of tr.o In.: Cu.'L id W faro A c t  (25 U.S.C. 1:)01~19G3)
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Clear, Convincing Evidence Needet 
For Termination O f Parental Rights

The  standard  o f  p ro o f states must m eet in seeking to 
term inate p a ren ta l ights is now a m atter o f  fed e ra l 
constitu tional law . The U .S . Sup rem e C o u rt , 5 -4 , 
strikes down a N ew  Y o rk  ch ild  neglect s ta tu te  that 
perm its te rm ination  o f pa ren ta l rights upon p ro o f by a 
“ fa ir  preponderance o f  the evidence" that a child is 
perm anently neglected. D ue  process, the C o u i l dec la res , 
requires a t a m in im um  that the state prove its case by 
“ c lea r and convincing" evidence. (S an tosky  v. K ram e r, 
3 / 2 4 / 8 2 )

Last year, in Lassite r v D epartm en t o f S oc ia l S e r ­
vices, 4 5 2  JJ.S. 18. 49  L W  4586 (1 9 8 1 ) , the C ou rt held 
that the Due Process C liu s e  docs not requ ire  the 
appointment o f  counsel fo r  indigent parents in every 
parenta l rights term ination  p iocceding . In Lass ite r, Jus­
tice B 'ackm un exp lains in the m a jo rity  op in ion , e ight 
Justices agreed that the nature  o f  the process due in 
such proceedings turns on a ba lancing o f the private 
interests a ffec ted , the risk o f  e rro r  created by the sta le  
scheme, and the counte rva iling  governm enta l in terest 
supporting use o f  the challenged procedure.

Em ploy ing this analysis, Justice B lackm un finds the 
private interest “ com m and ing ," the risk o f  e rro r  “ sub- 
: tan tia l,"  and the s'a tc ’s interest in the fa ir p reponder­
ance standard "com para tiv e ly  s lig h t "  He then con­
cludes that the "c le a r and convincing" evidence 
standard , used by a m a jo rity  o f  the states, “ strikes a fa ir  
ba lance between the rights o f  the na tu ra l parents and 
the state ’s leg itim ate concerns."

Justice Rehnqu ist, jo in ed  in dissent by the C h ie f 
Justice and Justices W h ite  and O ’C o n ro r , fea rs that the 
m a jo rity  is tak ing  a step in the d irection o f  regu la ting  
the en tire  society by a sing le source o f  law . “ F ix ing  the 
standard o f p ro o f as a m atte r o f  federa l constitu tional 
law w ill on ly  lead  to fu rth e r fcdc ra l-cou ri in tervention 
in state schem es." (P age 4 3 3 3 )

Railway Labor Act Applicable To 
New York State Railroad Workers

New  Y o rk ’s e ffo rt to prevent its ra ilroad  w orkers 
from  strik ing  is derailed  by a unan im ous U .S . Sup rem e 
Court ru ling  that the fede ra l R a ilw a y  Labo r A c t, which

a llow s ra i lro a d  w orkers to strike, app lies to state-owned 
ra ilroad s . N ew  Y o rk  was on thr, w rong track , according 
to the C o u rt , when it thought a  state law  prohib iting 
strikes by pub lic employees cou ld  be app lied to its 
ra i lro a d  workers. (U n ited  T ran spo rta tion  Un ion  v. Long 
Is land  R a i l R oad C o ., 3 / 2 4 / 8 2 )

C h ie f Justice Bu rge r, w riting fo r  the C ou rt , explains 
that app lica tion  to a staje-owned ra ilro ad  o f  Congress’ 
acknow ledged au tho rity  to  regu late lab o r relations in 
the ra i lro a d  industry does not im pa ir a state ’s ab ility  to 
c a rry  out ilsvsovercign function . In  N ation a l League o f  
C ities v. U sc ry , 4 2 6  U .S . 833 (1 9 7 6 ) , the C ou rt said 
hat a fede ra l law that d irectly  im pairs a s la te ’s ab ility  

to "s tru c tu re  i-'.cgra l operations in areas o f  trad itiona l 
g o ie rnm cn ta l functions" vio lates the Ten th  Am end­
ment. O pera tion  o f a ra ilroad  engaged in interstate 
com m erce is cleat ly not, in the C o u rt ’s opinion, an 
in teg ra l part o f  trad itiona l suite activities genera lly  
im m une from  federa l regu lation .

T h e  C ou rt concludes that to a llow  individual states, 
by acqu iring  ra ilroads, to c ircumvent federa l regulation 
o f  ra ilro ad s  would destroy the longstanding and compre­
hensive un ifo rm  scheme thought essential by Congress 
and w ou ld endanger the efficient opera tion o f  the in ter­
state ra i l system . The C ou rt points out that a state 
acqu iring a ra ilroad  does so know ing that the ra ilroad  is 
sub ject to such a scheme o f  federa l *u la lion . Here, the 
C ou rt says, N c^  Y o rk  knew  o f  : ,d accepted federa l 
•egulation and , in fact, had operated under it fo r 13 
\e a rs  w ithout c la im ing any im pairm ent o f  its trad itiona l 
sovereignty . (P age  4 3 1 5 )

Forged Security Need Not Be 
Forced Before State Line Crossing

In prosecutions under 18 U S C  23 14  fo r transporting 
forged securities in interstate com m erce, the govern­
ment need not prove that the security was forged before 
i ever crossed state lines, the U .S . Sup rem e Cou rt 
holds, 8-1 . '.h e  phrase "in te rsta te  com m erce ’ ’ has a 
much b ro rd c r meaning than m ere ly  crossing sta le lines, 
the m a jo r ity  says in an opinion w ritten by Justice 
O 'C on n o r. “ [ I In terstate com m erce begins w ell before 
state lines a re crossed, and ends o n ly  when movement o f 
the item s in question has ceased in the destination

. S u m m a r y  a n d  A n a l y sis

Section 1 Contents Copyright (T* /M? by The Bureau o jW a iio n a l Affairs. Inc 
Rights nf retliur'huiittn nr ►••nr,m*. * t*.•?•)»,» *•••/ •
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AEG contractors to be shielded f^onstitutiooal immunity 
principles “as interpreted by the courts." S. Rep. No. 694, 
at 3. But it is worth remarking that DOE is asking us to 
establish as a constitutional rule something that it was unable 
to obtain statutorily from Congress. For the reasons set out 
above, we conclude that the contractors here are not pro­
tected by the Constitution’s guarantee of federal supremacy. 
If political or economic considerations suggest that a broader 
immunity rule is appropriate, “[s]uch complex problems are 
ones which Congress is best qualified to resolve.” United States v. City of Detroit, 355 U. S., at 474.

A .cordingly, the judgment of the Court of Appeals is
Affirmed

GEORGE W. JONES, Assistant 10 the Solicitor Genen' 'asice Department, 
Washingion D.C. (WADE H. McCREE, JR.. Solicitor rrral, M. CARR 
FERGUSON, Assistant Attorney General, STUART A. SMrTH. Assistant to 
the Solicitor General. JONATHAN S. COHEN and JOHN J. McCARTHY. 
Justice Department attorneys, with him on the brief) for petitioner; DANIEL
H. FRIEDMAN; Assistant Attorney General, Santa Fe, N_M. (JEFF B1N- 
GAM AN, Attorney General, and RICHARD M. KOPEL, Assistant Attorney 
General, with him on the brief) for respondents.

No. 8A-5889

JOHN SANTOSKY II a n d  ANNIE SANTOSKY, PETI­
TIONERS v. BERNHARDT S. KRAMER. COMMIS­
SIONER, ULSTER COUNTY DEPARTMENT OF 

SOCIAL SERVICES, ET a l .
ON WRIT OF CERTIORARI TO THE APPELLATE DIVISION, 

SUPREME COURT OF NEW YORK, THIRD JCD. DEPT.
Syllabus

No. 80-5889. Argued November 10, 1981—Decided March 24, 1982
Under New York law, the State may terminate, over parent?.! objection, 

the rights of parents in their natural child upon a finding that the child is 
“permanently neglected." The New York Family Coer. Art (§ 622) re­
quires that only a “fair preponderance of the evinence" soppot:  that find­
ing. Neglect proceedings were brought in F-mily Coart to terming, i  
petitioners' righ's as natural parents in their tlrec chncren. Rejecting 
petitioners' challenge to the constitutionality c f § 62?t “fair preponder­
ance of the evidence" standard, the Family Co trt weighed the evidence 
under that stand nd and found permanent neglect. After a subsequent 
dispositional b anng, the Family Court ruled that the best interests of 
the childrt -equired permanent termination of pertuners' custody. 
The Appellate Division of the New York Supreme Coen affirmed, and 
the New York Court of Appeals dismissed petitioners' appeal to that 
court.

Held :
1. Pre-.ss ts constitutionally due a natural parent a: a state-initiated 

parental .ghts termination proceedir g.
(a) The fundamental liberty into -cst of natural pi ts in the care, 

custody, and management of their chid is protected by the Fourteenth 
Amendment, and does not evaporate simply because they have not been 
model parents or have lost temporal-) custody of their child to the State. 
A parental nghts termination proceeding Interferes with that funda­
mental liberty interest. When the State moves to destroy weakened fa­
milial bonds, it must provide the parents with fundamentally fair proce­
dures.

(hi The nature of the process due in parental rights termination pro­
ceedings lurns on a balancing of three fociors; ihc p-naie interests af­
fected bv the proceedings; the risk of error created by the State’s chosen 
procedure; and the countervailing governmental interest supporting use 
of the challenged procedure. Matthews v. Eldrulge, 424 U. S. 319, 235. 
In any given proceeding, the minimum .•• 'dard of proof tolerated by the 
due process requirement reflects not die weight of the public and 
private interests affected, but also a societal judgmert about how the 
risk of error should be distributed between the litigants. The minimum 
standard is a question of federal law which this Co— may resolve. 
Retrospective case-by-case review cannot preserve fundamental fairness 
when a class of proceedings is governed by a conatittmonaily defective 
evidentiary standard.

2. The “fair prepSKrance of the evidence" standard prescribed by 
J622 violates the Due Process Clause of the Fourteenth AmendmeaL

(a) The balance of private interests affected weigns heavily against 
use of such a standard in parental righa termination pro-.eedings, since 
the private interest affected is commanding and the threatened loss is 
permanent. On« affirmed on appeal, a New York decision teiminaling 
parental rights is final and irrevocable.

(b) A preponderance standard does not fairly allocate the risk of an 
erroneous factfinding between the State ind the natural parents. In pa­
rental rights tpr-ni-... inn proceedings, winch bear many of the indida of 
a criminal trial, numerous factors combine to magnify the risk of errone­
ous factfinding. Coupled with the preponderance standard, these factors 
create a significant prospect of erroneous termination of parental rights. 
A standard of proof that allocates the risk of error nearly equally be­
tween an erroneous Mure to terminate, which leaves the child in an un­
easy status quo, and an erroneous termination, which unnecessarily de­
stroys the natural family, does not reflect properly the relative severity 
of these two outcomes.

(c) A standard of proof more strict than preponderance of the evi­
dence is consistent with the two state interests at stake in parental 
rights termination proceedings— a parrni patriae interest in preserving 
and promoting the child's welfare and a fiscal and administrative interest 
in reducing the cost and burden of such proceedings.

3. Before a State may sever completely and irrevocably the rights of 
parents in their natural child, due process requires that the State sup­
port its allegations by it least clear and convincing evidence. A “dear 
and convincing evidence” standard adequately conveys to the factfnder 
the level of sub;' <nve ceruinty fbout his factual condusions neceisary 
to satisfy due process. Determination of the precise burden equal to or 
greater than thaistandard is a matter of state law properly left to ntate 
legislatures and state courts.

75 App. Div. 2d 910, 427 N. Y. S. 2d 319, vacated arid remanded.
Blackmun, ddiv-red the opinion of the Court, in which Brennan, 

M arsha ll, P ow ix l, and Stevens, JJ„ joined. Rehnquist, J., fled a 
dissenting opinion, in which B urger, C. J., and W hite and O’Connor, 
JJ., joined.

J u s t i c e  B lackm un  delivered the opinion of the Court.
Under New York law, the State may terminate, over pa­

rental objection, the rights of parents in their natural child 
upon a finding that the child is “permanently neglecced." 
N.Y. Soc. Sent. Law §§ 384—b.4.(d), 334-b.7.(a) (McKinney 
Supp. 1981-19S2) (Soc. Serv. Law). The New York Family 
Court Act 56122 (McKinney 1975 & Supp. 1981-1982) (Fam. 
Ct. Act) requires that only a “fair preponderance of the evi­
dence" support that finding. Thus, in Ntw York, the factual 
certainty required to extinguish the paren.’ -child relationship 
is no greater than that necessary to award n.rney damages in 
an ordinary civil action.

Today we l.nld that the Due Process Clause of ,'he four­
teenth Amendrirtnt denuinds more than this. Before a State 
may sever completei.. "or! irrevocably the rights of parents in 
their natural cluld, due process requires that the State sup­
port its allegations by at least clear and convincing evidence.

I
A

New York authorizes its officials to remove a child tempo­
rarily from his or her hoir if the child appears “neglected," 
within the meaning of Art. 10 of the Family Court Act. See 
§§ 1012(0, 1021-1029. Once removed, a child under the age 
of 18 customarily is placed “in the care of an authorized 
agency," Soc. I t v .  Law § 384—b.7.(a), usually a state institu­
tion nr a foster >me. At that point, “the state's first obliga­
tion is to help the family with services to . , . reunite il. . . ." 
5 384—b. l.(a)fiii). But if convinced that “positive, nurturing 
parent-child relationships no longer exist," §384-b.l,(b), the 
State may initiate “permanent negiect” proceedings to free 
the child for adoption.
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The State bifurcates its permanent neglect proceeding into 
“fact-finding" and “dispositional" hearings. Fam. Ct. Act 
§§622, 623. At the factfinding stage, the State must prove 
that the child has been “permanently neglected," as defined 
by Fam. Ct. Act §§614.1.(a>-(d) and Soc' Serv. Law 
§384-b.7.(a). See Fam. CL Act §622. The Family Court 
judge then determines at a subsequent dispositional hearing 
what placement would serve the child’s best interests. 
§§623, 631.

At the factfinding hearing, the State must establish, 
among other things, that for more than a year after the child 
entered state custody, the agency “made diligent efforts to 
encourage and strengthen the parental relationship." Fam. 
Ct. Act §§ 614.1.(c), 611. The State must further prove that 
during that same period, the child’s natural parents failed 
“substantially and continuously or repeatedly to maintain 
contact with or plan for the future of the child although physi­
cally and financially able to do so." § 614.1.(d). Should the 
State support its a egations by “a fair preponderance of the 
evidence," §622, the child may be declared permanently ne­
glected. §611. That declaration empowers the Family 
Court judge to terminate permanently the natural parents’ 
rights in the child. §§ 631(c), 634. Termination denies the 
natural parents physical custody, as well as the rights ever to 
visit, communicate with, or regain custody of the child.1

New York's permanent neglect statute provides natural 
parents with certain procedural protections.* But New 
York permits its officials to establish “permanent neglect" 
with less proof than most States require. Thirty-three 
States, the District of Columbia, and the Virgin Islands cur­
rently specify' a higher standard of proof, in parental rights 
termination proceedings, than a “fair preponderance of the 
evidence.” * The only analogous federal statute of which wt

1 Al oral ? gument, counsel for petitioners asserted that, in New York, 
natural part its have no means of restoring tcrminaud parental rights. 
Tr. of Oral A. 9. Counsel for respondent, citing Fioi. Ct, Act }  1061, 
answered that parents may petition the Family Court to vacate or set aside 
an earlier order on narrow grounds, such as newly discovered evidence or 
fraud. Tr. of Oral Arg. 26. Counsel for respondent conceded, however, 
that this statutory provision has never been invoked to set aside a perma­
nent neglect finding, Id ., at 27.

'Most notably, natural parents have a statutory right to the assistance 
of counsel and of court-appointed counsel if they are indigent. Fam. Ct. 
Act §262<a)(iii).

•Fourteen States, by statute, have required “dear and convincing evi­
dence" or its cquiv.-lent. See Alaska Slat. Ann. § 47.10.080<cX3) (1980); 
Cal. Civ. Code Ann § 232(a)(7) (West Supp. 1982); Ga. Code 5324A- 
2201(c), 24A-3201 (19;ll); Iowa Code 4 600A.8 (Supp. 1981) (“dear and con­
vincing proof'); Me. Rev. Stat. Ann., Tit. 22, }40S5.1.B.(2) (Supp. 
1981-1982): Mich. Comp. Laws 5 722.25 (Supp. 1981-1982); Mo. Rev. Stat, 
{211.447.2(2) (Supp. 1982' (“clear, cogent and convindng evidence"); N.M. 
Stat. Ann. 5 40-7—1-1. (Si.pp. 1981); N.C. Gen. Stat. § 7A-289.30(e) (Supp. 
1979) (“dear, cogent, and convincing evidence"); R 1. Gen. La'va 
415—7—7(d) (Supp. 1980); Tenn. Code Ann. §37-246<d) (S.mp. 1981); Va. 
Code § 16.1-283.B, (Supp. 1981); W. Va. Code §49-6-2<c> (U«a0) (“dear 
and convincing , -oo f); Wis. Stat. 448.31(1) (Supp. 1981-1982).

Sixteen Stales, the District of Columbia, and the Virgin Islands, by 
court decision, have required "dear and convincing evidence" or its equiva­
lent. See Dale County D r u .  of Pensions <L Security v. Robles, 368 So. 2d 
39. 42 (AJa. ,,pp. 1979); Harder v. Caskin , 265 Ark. 558,560-561, 580 S.W. 
2d 176, 178 (1979); In re J. S . R .. 374 A. 2d S60, 864 (D.C. 1977); Torres v. 
Van Ecpoel. 98 So. 2d 735. 737 (Fl». 1957); B lakty v. Blakey. 72 1U. App. 
3d 946. 947, 391 N.E. 2d £ 2 . 223 \I979); In  re Kerns. 225 Kan. 746, 753, 
594 P. 2d 187, 193 (1979): In  rt Rosenbtoom, 266 N.W. 2d 888 , 889 (Minn.
1978) (“clear and convincing proof"); In re J. L .  B . ,  Mom , ------ ,
594 P. 2d 1127, 1136 (1979 ; In  re Souza. 20-1 Neb. 503. 510, 2S3 N.W. 2d 
48. 52 (1979); J . and E .  v. M .  and F . , 157 N.J. Super. 47i. 489. 385 A. 2d 
240.246 (App. Div. 1978); In  r t J J i , , 283 N.W. 2d 83, 92(N.D. 1979); In  re 
Darren '.'odd//., 615 P. 2d 237, 289 (Okla. 1980); In  re William L . ,  477 Pa. 
322,332, .A3 A. 2d 1223, 1233, cert, denied sub nom. Lehman v. Lycoming  
County Children's Services. 439 L". S. 880 (1978); I n r t C .  S t., 596 S.W. 2d 
846. 847 (Tex. 19‘ 0k In -  ?•*(«. 535 P. ?d 1244. 1248 (Utah 1975); In  r«

are aware permits tenninaao.a of parental rights solely upon 
“evidence beyond a reasonable doubt.” Indian Child Wel­
fare Act of 1978, Pub. L. 95-608, § 102(f), 92 Stat 3072, 25 
U. S. C. § 1912(f) (1976 ed., Supp Til). The question here is 
whether New York’s “fair preponderance of the evidence" 
standard is eonstitv onally sufficient.

B
Petitioners Johr iantosky II aud Annie Santosky are the 

natural parents of Tina and John TIT. In November 1973, 
after imjjdents reflecting parental neglect, respondent Kra- 
muv, Commissioner of the Ulster County Department of So­
cial Services, ini dated a neglect proceeding under Fam. Ct. 
Act § 1022 and removed Tina from her natural home. About 
10 mouths later, he removed J ohn 711 and placed him with 
foster parents. On the day Johr. was taken. Annie Santosky 
gave birth to a third child, Jed. When Jed was only three 
days old, respondent transferred him to a foster home on the 
ground that immediate removal was necessary to a\ oid immi­
nent danger to his life or health.

In October 19)7, respondent petitioned the Ulster County 
Family Court to terminate petitioners’ parental rights in the 
three children.4 Petitioners challenged the constitutionality 
of the “fair preponderance of the evidence” standard specified 
in Fam. Ct. Act §622. /The Family Court judge rejected this 
constitutional challenge, App. 29-30, and weighed the evi­
dence under the statutory' standard. While acknowledging 
that the Santoskys had maintained contact with their chil­
dren, the judge found those visits “at best superfi nal and de­
void of any real emotional content." Id. , at 21. After decid­
ing that the agency had made “ ‘diligent efforts’ to en.ourage 
and strengthen the parental relationsltip," id., at 30, he con­
cluded that the Santoskys were incapable, even with public 
assistance, of planning for the future of their children. Id,, 
at 33-37. The judge later held a dispositional hearing ana 
ruled that the best interests of the three children required 
permanent termination of the Santosky"s’ custody.* Id., at 
39.

Petitioners appealed, again contesting the constitutionality 
of §622's standard of proof.' The New York Supreme
M a ria , 15 V.1.368, 384 (1978); In r tS tg o , 82 Wash. 736, 739, 513 P. 2d 831, 
S 1 (1973) (“dear, cogent, and convincing evidence"); In re X . , 607 P. 2d 
911, 919 (Wyo. 1980) (“clear and unequivocal").

South Dakota's Supreme Court has reqrired a “clear preponderance" ot 
the evidence in a dependency proceeding. See In  re B . E . ,  287 N.W. 2d 
91, 96 (1979). Two Stales. New Hampshire and Louisiana, have barred 
parental rights terminations unless the key allegations have been proved 
beyond a reasonable doulit. See Slate v. Robert H ., 118 N,H, 713, 716, 
393 A- 2d 1387, 1389 (1978); La. Rev, Stat. Ann. 5 13:1603.A (West Supp. 
1982).

So far as we are aware, only two federal courts have addressed the issue. 
Each has held that allegations supporting parental rights termination must 
be proved by clear and convincing evidence. S im s v. Slate Deiil. o f Public  
Welfare, 438 F. Supp. 1179, 1194 (SD Tex. 1977), rev’d on other grounds 
sw.i nom. Moore v. Sim s, +42 U. S. 415 (1979); Alsager v. District Court if 
Po k C ty . , 406 F, Supp. 10. 25 (SD Iowa 1975), affd on other grounds, 545 
F. 2d 1137 (CA8 1976).

* Respondent had made an earlier and unsuccessful termination effort in 
September 1976. After a factfinding hearing, the Family Court judge dis­
missed respondent's petition for failure to prove an essential element of 
Fam. Ct. Act $614.1.(d>. See In  rt Santosky, 89 Misc. 2d 730, 393 N.Y.S. 
2d 4S6 (1977), The New York Supreme Court, Appellate Division, af­
firmed, finding that “the re -d as a whole" revealed that petitioners had 
“substantially planned for the future of the children." In  rc John IV., 63 
App. Div. 2d 750, 751, 40-1 N.Y S, 2d 717, 719 (1978).

‘ Since respondent took custody of Tina, John 111, and Jed, the 
Santoskys have had two other children. James and Jeremy. The State has 
taken no action L» remove these younger children. At oral argument, 
counsel for respondent replied affirmatively when asked whether he was 
asserting that petitioners were “unfit to handle the three older ones but not 
unlit to handle the two younger ones." Tr. of Oral Arg. 24.

4 Petitioners initially bad s<v*-k' rev-e-e •' *w* "  "
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Court, Appellate Division, affirmed, holding application of 
the preijonderance of the evidence standard “proper and con­
stitutional." In re John AA, 75 App. Div. 2d 910, 427 
N.Y.S. 2d 319, 320 (1980). That standard, the court rea­
soned, “i-ecognizes and seeks to balance rights possessed by 
the cjiild . . . with those of the natural parents.. . Ibid.

The Now York Court of Appeals then dismissed petition­
ers' appeal to that court “upon the ground that no substantial 
constitutional question is directly involved.” App. 55. We 
granted certiorari to consider petitioners' constitutional 
claim. 450 U. S. 993 (1981).

n
Last Term, in Lassiter v. Department of Social Services, 

452 U. S. 18 (1981), this Court, by a 5-4 vote, held that the 
Fourteenth .Amendment’s Due Process Clause does not re­
quire the appointment of counsel for indigent parents in 
every parental status termination proceeding. The case 
casts light, however, on the two central questions here— 
whether process is constitutionally due a natural parent at a 
State's parental rights termination proceeding, and, if so, 
what process is due.

In Lassiter, it was “not disputed that, state intervention to 
terminate the relationship between [a parent] and [the] child 
must be accomplished by procedures meeting the requisites 
of the Due Process Clause.” 452 U. S., at 37 (dissenting 
opinion); see id., at 24-32 (opinion for the Court); id., at 
59-60 (St e v e n s , J., dissenting). See also Little v. Streater, 
452 U. S. 1, 13 (1P31). The absence of dispute reflected this 
Court's historical recognition that freedom of personal choice 
in m .tters of family life is a fundamental liberty interest pro­
tect ad by the Fourteenth Amendment. Quilloin v. Walcott, 
434 U. S. 246, fi55 (1978); Smith v. Organization of Foster 
Fcmilies, 431 U. S. 816,8*15 (1977); Moore v. East Cleveland, 
431 U. S. 4P+, 499 (1977) (plurality opinion); Cleveland Board 
of Education v. LaFleur, 414 U. S. 632, 639-640 (1974); 
Stanley v. Illinois, 405 U. S. 645, 651-652 (1972); Prince v. 
Massachusetts, 321 U. S. 158, 166 (1944); Pierce v. Society of 
Sisters, 268 U. S. 510, 534-535 (1925); Meyer v. Nebraska, 
262 U. S. 390. 399 (1923).

The fundamental liberty interest of natural parents in the 
care, custody, and management of their child does not evapo­
rate simply because they have not been model parents or 
have lost temporary custody of their chnd to the State. 
Eveii when blood relationships are strained, parents retain a 
vital interest in preventing the irretrievable destruction of 
their family life. If anything, persons faced with forced dis­
solution of their parental rights have a more critical need for 
procedural protections than do those resisting state interven­
tion into ongoing family affairs. When the State moves to 
destroy weakened familial bonds, it must provide the parents 
with fundamentally fair procedures.’

In Lassiter, the Court and three dissenters agreed that the 
nature of the process due in parental rights termination pro­
ceedings turns on a balancing of the “three distinct factors" 
specified in Matheu's v. Eldridge, 424 U. S. 319, 335 (1976):
peals. That court sua spanle transferred the appeal to the Appellate Divi­
sion. Third Department, stating that a direct appeal did not lie because 
“question; other than the constitutional validity of a statutory p. jvision 
are involved." App. 50.

7 We therefore reject respondent's claim that a parental rights termina­
tion proceeding does not interfere with a fundamental liberty interest. 
See Brief for Respondent 11—16; Tr. of Oral Arg. 3S. The fact that impor­
tant libery interests of the child and its foster parents may also be affected 
by a permanent neglect proceeding does not justify- denying the natural 
parents constitutionally adequate procedures. Nor can the Slate refuse to 
provide natural parents adequate procedural safeguards on the ground that 
the family anil already has broken down: that is the very issue the perma-

"(JiT Smn\ 'I0'""*'*,

the private interests affected by the proceeding; the risk of 
error created by the State’s chosen procedure; and the coun­
tervailing governmental interest supporting use of the chal­
lenged procedure. See 452 U. S., at 27-31; id., at 37-48 
(dissenting opinion). But see id., at 59-60 (Stevens, J., 
dissenting). While the respective Lassiter opinions disputed 
whether those factors should be weighed against a presump­
tion disfavoring appointed counsel for one not threatened 
with loss of physical liberty, compare 452 U. S., at 31-32, 
with id., at 41 and n. 8 (dissenting opinion), that concern is 
irrelevant here. Unlike the Court’s right-to-counsel rulings, 
its decisions concerning constitutional burdens of proof have 
not turned on any presumption favoring any particular stan­
dard. To the contrary, the Court has engaged in a straight- 
fonvard consideration of the factors identified in Eldridge to 
determine whether a particular standard of proof in a par­
ticular proceeding satisfies due process.

In Addington v. Texas, 441 U. S. 418 (1979), the Court, by 
a unanimous vote of thii participating Justices, deckred: “The 
function of a standard of proof, as that concept is embodied in 
the Due Process Clause and in the realm of factfinding, is to 
‘instruct the factfinder concerning the degree of confidence 
oitr society thinks he should have in the correctness of factual 
conclusions for a particular type of adjudication.’ ” Id., at 
428, quoting Id. re Winship,3S7 U. S. 358, 370 (1970) (Har­
lan, J., concurring). Addington teaches that, in any given 
proceeding, the minimum standard of proof tolerated by the 
due process requirement reflects not only the weight of the 
private and public interests affected, but also a societal judg­
ment about how the risk of error should be distributed be­
tween the litigants.

Thus while private parties may be interested intensely in 
a civil dispute over money damages, application of a “prepon­
derance of the evidence” standard indicate? both society’s 
“minimal concern with the outcome," and a conclusion that 
the litigants should "shai e the risk of error in roughly equal 
fashion." 441 U. S., at 423. When the State brings a crimi­
nal action to deny a defendant liberty or life, however, “the 
interests of the defendant are of such magnitude that histori­
cally and without any explicit constitutional requirement 
they have been protected by standards of proof designed to 
exclude as nearly as possible the likelihood of an erroneous 
judgment." Ibid. The stringency of the “beyond a reason­
able doubt" standard bespeaks the “weight and gravity” of 
the private interest affected, id., at 427, society’s interest in 
avoiding erroneous convictions, and a judgment that those in­
terests together require that “society impos(e] almost the en­
tire risk of error upon itself." Id., at 424. See also In re 
Winship, 397 U. S., at 372 (Harlan, J., concurring).

The "minimimum requirement [of procedural due process] 
being a matter of federal law, they are not diminished by the 
fact that the State may have specified its own procedures 
that it may deem adequate for determining the preconditions 
to adverse official action." Vitek v. Jones, 445 U. S. 480,
491 (1980). See also Logan v. Zimmerman Brush Co.,------
U. S . , ------ (1982) (slip op. 9). Moreover, the degree o f
proof required in a particular type of proceeding “is the kind 
of question which ha? traditionally been left to the judiciary 
to resolve." Woodby v. INS, 385 U. S. 276, 284 (1966).*

•The dissent charges, pout, at 3. n. 2, that 'this Court simply has no role 
in establishing the standards of proof that stales must follow in the various 
judicu.1 proceedings they afford to their citizens." As the dissent properly 
concedes, however, the Court must examine a State s chosen standard to 
determine whether It satisfies th e  constitutional minimum of'fundamental 
fairness.'" Ibid, See. r. g.. Addington v. Texas, 441 I'. S. 41S. 427. 433 
(1979) (unanimous decision of participating Justicesi (Fourteenth Amend­
ment requires at least clear and convincing evidence in a civil proceeding 
v.—Mj-i,t i>»i>«r state law to commit an individual Involur'iH--
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“In cases involving individual rights, whether criminal or 
civil, ‘[t]he standard of proof [at a minimum] reflects the 
value society places on individual liberty.'" • Addington v, 
Texas, 441 U. S., at 425, quoting Tippett v. Maryland, 436 
F. 2d 1153, 1166 (CA4 1971) (opinion concurring in part and 
dissenting in part), cert, dismissed sub nom. Murel v. Balti­
more City Criminal Court, 407 U. S. 355 (1972).

This Court has mandated an intermediate standard of 
proof—“clear and convincing evidence"—when the individual 
interests at stake in a state proceeding are both “particularly 
important" and “more substantial than mere loss of money.” 
Addington v. Texas, 441 U. S., at 424. Notwithstanding 
“the state's ‘civil labels and good intentions,'" id., at 427, 
quoting In re Winship, 397 U.S, at 365-366, the Court has 
deemed this level of certainty necessary to preserve funda­
mental fairness in a variety of government-initiated proceed­
ings that threaten the individual involved with “a significant 
deprivation of liberty” or “stigma.” 441 U. S., at 425, 426. 
See, e. g., Addington v. Texas, supra, (civil commitment); 
Woodby v. INS, 385 U. S., at 285 (deportation); Chaunt v. 
United States, 364 U. S. 350, 353 (1960) (denaturalization); 
Schneiderman v. United States, 320 U. S. 118, 125, 159 
(1943) (denaturalization).

In Lassiter, to be sure, the Court held that fundamental 
fairness may be maintained in parental rights termination 
proceedings even when some procedures are mandated only 
on a case-by-case basis, rather than through rules of general 
application. 452 'J. S., at 31-32 (natural parent’s right to 
court-appointed counsel should be determined by the trial 
court, subject to appellate review). But this Court never 
has approved case-by-case determination of tb<* proper 
standard of proof for a given proceeding. Standards of 
proof, like other "procedural due process rules[,) are shaped 
by the risk of error inherent in the truth-finding process as 
applied to the generality of cases, not the rare exceptions.” 
Mathews v. Eldridge, 424 U. S., at 344 (emphasis added). 
Since the litigants and the factfinder must know at the outset 
of a given proceeding how the risk of error will be allocated, 
the standard of proof necessarily must be calibrated in ad­
vance. Retrospective case-by-case review cannot preserve 
fundamental fairness when a class of proceedings is governed 
by a constitutionally defective evidentiary standard.*

rate period to a state mental hospital): III rt Winship. 397 U. S. 358, 364 
(1970) (Due Process Clause of the Fourteenth Amendment protects the ac­
cused in state proceeding against conviction except upon proof beyond a 
reasonable doubt of every fact necessary to constitute the crime with which 
he is charged).

1 For this reason, we reject the suggestions of respondent and the dis­
sent that the constitutionality of New York's statutory procedures must be 
evaluated as a “package.” See Tr. of Oral Arg. 25. 36. 38. Indeed, we 
would rewrite our precedents were we to excuse a constitutionally defec­
tive standard of proof based on an amorphous assessment of the "cumu­
lative effect" of state procedures. In the criminal conicxt, for oxample, 
the Court has never assumed that “strict substantive standards or special 
procedures compensate for a lower burden of proof. . . Post, at 4. See 
In  re W inship, 397 U. S. 358. 368 (1970), Nor has the Court treated ap­
pellate review as a curative for an inadequate burden of proof. See 
Woodby v. /.VS. 385 U. S. 27C. 2S2 (1966) (“judicial review is generally lim­
ited to ascertaining whether the evidence relied upon by the trier of fact 
was of sufficient quality and substantiality to support the rationality of the 
judgment").

As the dissent points out, "the standard of proof is a crucial component of 
legal process, the primary function of which is ‘to minimize the risk of erro­
neous decisions."' Post, at 16-17. quoting Greenholt: v. Xtbraska Penal 
Inmates. 442 I'. S, 1. 13 (1979). Notice, summons, right to counsel, rules 
f evidence, and evidentiary hearings arc all procedures to place Informa­

tion betore the factfinder. Bui only the standard of proof 'instruct[s) the 
factfinder concerning the degree of xinfidence our society thii...s he should 
have in the coi rectness of factual conclusions" he draws from that informa­
tion. In  re Winship, 397 U. S.. at 370 (Harlan, J .. concurring). The stat-

III
In parental rights termination proceedings, the printa in­

terest affected is commanding; the risk of error from using a 
preponderance standard is substantial; and the countervail­
ing governmental interest favoring that standard is compara­
tively slight. Evaluation of the three Eldridge factors com­
pels the conclusion that use of a “fair preponderance of the 
evidence” standard in such proceedings is inconsistent with 
due process.

A
“The extent to which procedural due process must be af­

forded the recipient is influenced by the extent to which he 
nrny be ‘condemned to suffer grievous loss.’ ” Goldberg v. 
Kelly, 397 U. S. 254, 262-263 (1970), quoting Joint Anti-Fas­
cist Refugee Committee v. McGrath: 341 U. S. 123, 168 
(1951) (Frankfurter, J., concurring). Whether the loss 
threatened by a particular type of proceeding is sufficiently 
grave to warrant more than average certainty on the part of 
the factfinder turns on both the nature of the private interest 
threatened and the permanency of the threatened loss.

Lassiter declared it "plain beyond the need for multiple c: 
tation” that a natural parent’s “desire for and right to the 
companionship, care, custody, and management of his or her 
children’ " is an interest far more precious than any property 
right. 452 U. S., at“ 27, quoting Stanley v. Illinois, 405 
U. S., at 651. When the State initiates a parental rights ter­
mination proceeding, it seeks not merely to infringe that fun­
damental liberty interest, but to end it. “ If the State pre­
vails, it will have worked a unique kind of deprivation. . . . 
A parent’s interest in the accuracy and justice of the decision 
to terminate his or her parental status is, therefore, a com­
manding one." 452 U. S.. at 27.

In government-initiated proceedings to determine juvenile 
delinquency, In re Winship, supra; civil commitment. Add­
ington v. Texas, supra-, d -portation, Woodby v. INS, supra; 
and denaturalization, Cl unit v. United States, supra, and 
Schneiderman v. United States, supra, this Court has identi­
fied losses of individual liberty sufficiently serious to warrant 
imposition of an elevated burden of proof. Yet juvenile de­
linquency adjudications, civil commitment, deportation, and 
denutuntlization, at least to a degree, are all reversible offi­
cial actions. Once affirmed on appeal, a New York decision 
terminating parental rights is final and irrevocable. See n. 
1, supra. Few forms of state action are both so severe and 
so irreversible.

Thus, the first Eldridge factor—the private interest af­
fected—weighs heavily against use of the preponderance 
standard at a State-initiated permanent neglect proceeding. 
W io not deny that the child and Iris foster parents are also 
deeply interested in the outcome of that contest. But at the 
factfinding st ge of the New York proceeding, the focus 
empha.lcally is not on them.

The factfinding does not purport—and is not intended—to 
balance the child's interest in a normal family home against 
the parents’ Interest in raising the child. Nor does it pur­
port to determine whether the natural purer .s or the foster 
parents wc Id provide the better home. Rather, the 
factfinding hearing pits the State directly against the par­
ents. The State alleges that the natural parents are at fault. 
Fam. Ct. Act § 614. l.(d). The questions disputed and de­
cided are what the State did—"made diligent efforts,"

utory provision of right to counsel ami multiple hearings before termina­
tion cannot suffice to protect a natural parent's fundamental liberty 
interests i  the State is trilling to tolerate undue uncertainty in the deter­
mination of the dispositive facts.



3-23-82 The United States L A W  WEEI 50 L W  4337

§614.1.(c>—and what the natural parents did not do- - 'main­
tain contact with or plan for the future of the child." 
§ 614.1.(d). The State marshals an array of public resources 
to prove its case and disprove the parents’ case. Victory by 
the State not only makes termination of parental rights possi­
ble; it entails a judicial determination that the parents are 
unfit to raise their own children.14

At the factfinding, the State cannot presume that a child 
and his parents are adversaries. After the State has estab­
lished parental unfitness at that initial proceeding, the court 
may assume at the dispositional stage that the interests of 
the child and the natural parents do diverge. See Fam. Ct. 
Act. § 631 (judge shall make his order “solely on the basis of 
the best interests of the child,” and thus has no obligation to 
consider the natural parents’ rights in selecting dispositional 
alternatives). But until the State proves parental unfitness, 
the child and his parents share a vital interest in preventing 
erroneous termination of their natural relationship.11 Thus, 
at the factfinding, the interests of the child and his natural 
parents coincide to favor use of error-reducirg procedures.

However substantial the foster parents’ interests may be, 
cf. Smith v. Organization of Foster Families, 431 U. S., at 
845-847, they are not implicated directly in the factfinding 
stage of a State-initiated permanent neglect proceeding 
against the natural parents. If authorized, the foster par­
ents may pit their interests directly against those of the natu­
ral parents by initiating their own permanent neglect pro­
ceeding. Fam. Ct. Act §§615, 1055(d); Soc. Serv. Law 
§ 392.7 (c). Alternatively, the foster parents can make their 
case for custody at the dispositional stage of a State-initiated 
proceeding, where the judge already has decided the issue of 
permanent neglect and is focusing on the placement that 
would serve the child's best interests. Fam. Ct. Act. §§ 623, 
631. For the foster parents, the State's failure to prove per­
manent neglect may prolong the delay and uncertainty until 
their foster child is freed for adoption. But for the natural 
parents, a finding of permanent neglect can cut off forever 
their rights in their child. Given this disparity of conse­
quence, we have no difficulty finding that the balance of pri­
vate interests strongly favors heightened procedural 
protections.

B
Under Mathews v. Eldridge, we next must consider both 

the risk of erroneous deprivation of private interests result­
ing from use if a “fair preponderance” standard and the like­
lihood that a higher evidentiary standard would reduce that 
risk. See 424 U. S., at 335. Since the factfinding phase of a

"The Family Court Judge in the present case expressly refused to termi­
nate petitioners’ parents, rights on a "nnn-statutory. no-fault basis.” App. 
22-29. Nor is It clear that the State constitutionally could terminate a par­
ent's rights without showing parental unfitness, See Qtiilkun v. Walcott, 
434 II. S. 24G. 255 (1978) ("We have lime doubt that the Due Process 
Clause would be offended '(l)f a State were to attempt to force the breakup 
of a natural family, over the objections of the parents and their children, 
•nthout some showing of unfitness and for the sole reason that to do so was 
thought to be in the children's best interest,"' quoting Smith v, Organlza- 
(ion ot Foster families. 431 U. S. 816. 862-863 (1977) (Stewart. J.. concur­
ring in the judgment)).

"For a child, (he consequences of termination of his natural parents' 
rights may well be far-reaching. In Colorado, for example, it has been 
noted: "The child loses the right of support and maintenance, for which lie 
may thereafter be dependent upon society; the right to inherit: and all 
other righto inherent In the legal parent-child relationship, not just for |a 
limiledl period . . . .  but forever.” In  rt K .S ., 33 Colo. App. 72, 76, 515 
P. 2d 130, 133(1973).

Some losses cannot be measured. In this case, for example. Jed 
Santosky was removed from his natural parents' custody when he was only 
three days old: the judge's finding of permanent neglect effectively fore- 
clo5̂*a oosrtbllitv ►

permanent neglect proceeding is an adversary contest be­
tween the State and the natural parents, the -relevant ques­
tion is whether a preponderance standard fairly allocates the 
risk of an erroneous factfinding between these two parties.

In New York, the factfinding stage of a State-initiated per- 
mai rnt negleift proceeding bears many of the indicia of a 
criu, tal trial. Cf. Lassiter v. Department of Social Serv­
ices, 52 U. S., at 42-44 (dissenting opinion); Meltzer v. C. 
Buck LeCraw & Co., 402 U. S. 954, 959 (1971) (Black, J., dis­
senting from denial of certiorari). See also dissenting opin­
ion, post, at 8-10 (describing procedures employed at 
factfinding proceeding). The Commissioner of Social Ser­
vices charges the parents with permanent neglect. They arc 
served by summons. Fam. Ct. Act §§614, 616, 617. The 
factfinding hearing is conducted pursuant to formal rules of 
evidence. §624. The State, the parents, and the child are 
all represented by counseL §§249, 262. The State seeks to 
establish a series of historical facts about the intensity of its 
agency's efforts to reunite the family, the infrequency and in­
substantiality of the parents’ contacts with their child, and 
the parents’ inability or unwillingness to formulate a plan for 
the child's future. The attorneys submit documentary evi­
dence, and call witnesses who are subject to cross-examina­
tion. Based on all the evidence, the judge then determines 
whetuer the State has proved the statutory elements of per­
manent neglect by a fair preponderance of the evidence. 
§622. &

At such a proceeding, numerous factors combine to mag­
nify the risk of erroneous factfinding. Permanent neglect 
proceedings employ imprecise substantive standards that 
leave determinations unusually open to the subjective values 
of the judge. See Smith v. Organization of Foster Families, 
431 U. S., at 835, n. 36. In appraising the nature and qual­
ity of a complex series of encounters among the agency, the 
parents, and the child, the court possesseo unusual discretion 
to underweigh probative facts that might favor the parent.11 
Because parents subject to termination proceedings are often 
poor, uneducated, or members of minority croups, id., at 
833-835, sirth proceedings are often vulnerable Vu jdgments 
based on cultural or class bias.

The State's ability to assemble its case almost inevitably 
dwarfs the parents' ability to mount a defense. No prede­
termined limits restrict the sums an agency may spend in 
prosecuting a given termination proceeding. The State’s at­
torney usually will be expert on the issues contested and the 
procedures employed at the factfinding hearing, and enjoys 
full access to all public records concerning the family. The 
State may call on experts in family relations, psychology, and 
medicine to bolster its case. Furthermore, the primary wit­
nesses at the hearing will be the agency’s own professional 
caseworkers whom the State has empowered both to investi­
gate the family situation and to testify ngains. the parents. 
Indeed, because the child is already in agency custody, the 
Stale even has the power to shape the historical events that 
form the basis for termination.11

“ For example, u New Yorx court appraising an agency's "diligent ef­
fort*” to provide the purenu with social services can excuse efforts no< 
made on the grounds that they would have been “detrimental to the moral 
and temporal welfare of the chud.” Fam. Ct. Act 5 614.1.(c). In deter­
mining whether the parent ‘ suastamially and continuously or repeatedly” 
failed to "maintain contact w.ih . . .  the child,” 5 614.1.Id), the judge can 
discount actual visits or communications on the grounds that they were in­
substantial or “overtly demonsu-at(ed) a lack cf affectionate and concerned 
parenthood." Soc. Serv. Law J 384-b,7.(bl. When determining whether 
the parent planned for the chiic s future, the judge can reject as unrealistic 
plans based on overly opun'usLc estimates of physical or financial ability. 
S384-b.7.(c). See also disscr.£-.g opinion, poit at 10. notes 8 and 9.

“ In this cose, for example, the parents claim that the State sour1". -  —
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The disparity between the adversaries’ litigation resources 
is matched by a striking asymmetry in their litigation op­
tions. Unlike criminal defendants, natural parents have no 
“double jeopardy” defense against repeated state termination 
efforts. If the State Initially fails to win termination, as 
New York did here, see n. 4, supra, it always can try once 
again to cut off the parents’ rights after gathering me re or 
better evidence. Yet even when the parents have attuned 
the level of fitness required by the State, they have no simi­
lar means by which they can forestall future termination 
efforts.

Coupled with a “preponderance of the evidence” standa rd, 
these factors create a significant prospect of e*~^neous termi­
nation. A standard of proof that terms demands
consideration of the quantity, rather than the quality, of tne 
evidence may misdirect the factfinder in the marginal casu. 
See In re Winship, 397 U. S., at 371, n. 3 (Harlan, J., concur­
ring). Given the weight of the private interests at stake, the 
social cost of even occasional error is sizable.

Raising the standard of proof would have both practical 
and symbolic consequences. Cf. Addington v. Texas, 441 
U. S., at 426. The Court has long < .sidered the heightened 
standard of proof used in criminal prosecutions to be “a prime 
instrument for reducing vhe risk of convictions resting on fac­
tual error." In re Winship, 397 U. S., at 363. An elevated 
standard of proof in a parental rights termination proceeding 
would alleviate “the possible risk that a factfinder might de­
cide ‘.j [deprive] an individual based solely on a few isolated 
instances of unusual conduct [or]. . . idiosyncratic behavior.’’ 
Addington v. Texas, 4-11 U. S., at 427. "Increasing the bur- 
der, of proof is one way to impress the factfinder with the im­
portance of the decision and thereby perhaps to reduce the 
chances that inappropriate" terminations will be ordered. 
Ibid.

The Appellate Division approved New York's preponder­
ance standard on the ground that it properly “balanced rights 
possessed by the child . . . with those of the natural par­
ents. . . 75 App. Div. 2d. at 910, 427 N.Y.S. 2d, at 320.
By so saying, the court suggested that a preponderance 
standard properly allocates the risk of error between the par­
ents and the child.” That view is fundamentally mistaken.

7* court's theory assumes that termination of the natural 
parents' rights invariably will benefit the child.1' Yet we
prevented ihem from maintaining the contact required by Fam. Ct. Act. 
<614 l.(tl). See Brief (nr Petitioners 9. Tile parents further claim that 
the State cited their rejection of social services they found offensive or su­
perfluous as proof of the agency's "diligent efforts" and their own "failure 
to plan” for the children's future, Id., at 10-11.

We need not accept the.-e statements as tree to recognize that the 
State's unusual ability to structure the evidence increases the risk of an 
erroneous factfinding. Of course, the disparity between the litigants' re­
sources will be vastly grenter in States where there is no statutory right to 
court-uppoimed counsel. See Lassiter v. Department qi Social Sennets, 
452 U. S.. at 34 tonly 33 States and the District of Columbia provide that 
ngbt by statute).

'The dissent manes a similar claim. See dissenting opinion, pout, at 
17*22*

“ This is a hazardous assumption at best, Even when a child's natural 
home is Imperfect, permanent removal from that home will not necessarily 
improve his welfare. See. e. g., Wald, State Intervention on Behalf of 
"Neglected" Children: A Search for Realistic Standard:.. 27 Sun. L. Rev. 
985, 993 (1975) ("In fact, under current practice, coercive intervention fre­
quently results in placing a child in a more detrimental situation than he 
would be in without intervention.”).

Nor does termination of parental rights necessarily ensure adoption 
See Brief for Community Action for Legal Sendees. Inc., et at., as Amicus 
Cu n a e  22-23 (In 1979, only 12l> of the adoptablc children In foster care in 
New York City were actually adopted, although some had been waiting for 
years, citing Redirecting Foster Care, A Report to the Mayoi of the City 
of New York 69. 43 (19601). Even when a child eventually finds an adop­
tive family, he may spend years moving between state institutions and

have noted above that the parents and the child share an in­
terest in avoiding erroneous termination. Even accepting 
the court’s assumption, we cannot agree with its conclusion 
that a preponderance standard fairly distributes the risk of 
error between parent and child- Use of that standard re­
flects the judgment that society is nearly neutral between er­
roneous termination of parental rights and erroneous failure 
to terminate those rights. CL In re Winship, 397 U. S., at 
371 (Harlan, J., concurring). For the cliild, the likely conse­
quence of an erroneous failure to terminate is preservation of 
an uneasy status quo.1* For the natural parents, however, 
the consequence of an erroneous termination is the unnec­
essary destruction of their natural family. A standard that 
allocates the risk of error nearly equally between those two 
outcomes does not reflect properly their relative severity.

C
Two state interests are at stake in parental rights termina­

tion proceedings—a parens patriae interest in preserving 
and promoting the welfare of the child and a fiscal and admin­
istrative interest in reducing the cost and burden of such pro­
ceedings. A standard of proof more strict than preponder­
ance of the evidence is consistent with both interests.

“Since the State has an urgent interest in the welfare of the 
child, it shares the parent’s interest in an accurate and just 
decision” at the fa :ttinding proceeding. Lassiter v. Depa~t- 
ment of Social Senhces, 452 U. S., at 27. As parens patriae, 
the State's goal is to provide'the child with a permanent 
home. See Soc. Serv. Law § 3*4-b. l.(a)(i) (statement of leg­
islative findings and intent). Yet while there is still reason 
to believe t'. at positive, nurturing parent-child relationships 
exist, the parens patnae interest favors preservation, not 
severance, of natural familial bonds.” §384—b.l.(a)(ii). 
“[T]he State registers no gain towards its declared goals 
when it separates children from the custody of fit parents." 
Stanley v. Illirns, 405 U. S.. at 652.

The State's interest in finding the chili an alternative per­
manent home arises only "when it is clear that the natural 
parent cannot or will not provide a normal family home for 
the child." Soc. Sen'. Law §3S4-b.l.(a)(iv) (emphasis 
added). At the factfinding, that goal is served by proce­
dures that promote an accurate determination of whether the 
natural parents can and will provide a normal home.

Unlike a constitutional requirement of hearings, see, e. g., 
Mathews v. Eldridge, 424 U. S., at 347, or court-appointed 
counsel, a stricter standard of proof would r duce factual 
eiTor without imposing substantial fiscs' burdens upon the 
State. As we have obsen'ed, 33 ftates already have 
adopted a higher standard by statute o ■ court decision w ith-

“temporary" foster placements after his ties to his natural parents have 
been Severed. See Smith v. Organization o f F o te r  Fam ilies, 431 L’ . S., 
at 833-838 (describing the "limbo" of the New Y irk foster care system)

'•When the termination proceeding occurs, the child is not living at his 
natural home. A child cannot be adjudicated “permanently neglected" 
until, "for a period of more than a year," he has hern in “the care of an 
authorized agency." Soc. Serv. Law 4 3S4-b.7 (a); Fam Ct. Act 
' 614.1.id). See also dissenting opm.cn, at 26-21.

Under New York law. a Judge has ample discretion to ensure that, once 
removed from his natural parents or. g-iiirjs of neglect, a child will not 
return to a hostile environment. In this case, when the State's inittai ter­
mination effort failed for lack of proof, see n. 4, siipna the court simply 
issued orders under Fain. Ct. Ac! 5 4065(b) extending the period of the 
child's foster home placement. See App. 19-20. See also Fam. Ct. Act 
5632(b) iwhen Stale's permanent neglect petition is dismissed for insuffi­
cient evidence, judge retains jurisdiction to reconsider underlying orders of 
placemenu: 5 633 ijuiige may suspenc judgment at dispositional hearing for 
an additional year).

“ Any poreiu patnae interest in terminating the natural parents' rights 
arises only at the dispositional phase offer the -
unfit
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out apparent effect on the speed, form, or cost of their 
factfinding proceedings. See n. 3, supra.

Nor would an elevated standard of proof create any real 
administrative burdens for the State’s factfinders. New 
York Family Court judges already are familiar with a higher 
evidentiary’ standard in other parental rights termination 
proceedings not involving permanent neglect. See Soc. 
Serv. Law §§384-b.3.(g), 384—b.4.(c), and 384-b.4.(e) (re­
quiring “dear and convincing proof” before parental rights 
may be terminated for reasons of mental illness and mental 
retardation or severe and repeated child abuse). New York 
also demands at least dear and convindng evidence in pro­
ceedings of far less moment than parental rights termination 
proceedings. See, e. g., N.Y. Veh. & Traf. Law §22" \ (Mc­
Kinney Supp. 1981; (requiring the State to prove traffic in­
fractions by “dear and convincing evidence") and In re 
Rosenthal v. Hartnett, 36 N.Y. 2d 269, 326 N.E. 2d 811 
(1975); see also Ross v. Food Specialties, Ir ., 6 N.Y. 2d 336, 
341, 160 N.E. 2d 618, 620 (1959) (requiring “clear, positive 
and convincing evidence” for contract reformation). We can­
not believe that it would burden the State unduly to require 
that its factfinders have the same factual certainty when ter­
minating the parent-child relationship as they must have to 
suspend a driver’s license.

IV
The logical conclusion of this balancing process is that the 

“fair preponderance of the evidence” standard prescribed by 
Fam. Ct. Act §622 violates the Due Process Clause of the 
Fourteenth Amendment.” The Court noted in Addington: 
“The individual should not be askeu to share equally with so­
ciety the risk of error when the possible injury to the individ­
ual is significantly greater than any possible harm to the 
state.” 441 U. S., at 427. Thus, at a parental rights termi­
nation proceeding, a near-equal allocation of risk b ‘tween the 
parents and the State is constitutionally intolerable. The 
next question, then, is whether a "beyond a reasonable 
doubt" or a "clear and convincing” standard is constitution­
ally mandated.

In Addington, the Court concluded that application of a 
reasonable-doubt standard is inappropriate in civil commit­
ment proceedings for two reasons—because of our hesitation 
to apply that unique standard “too broadiy or casually in non­
criminal cases," id., at 428, and because the psychiatric evi­
dence ordinarily adduced at commitment proceedings is 
rarely susceptible to proof beyond a reasonable doubt. Id., 
at 429—130, 432-133. To be sure, as has been noted above, in 
the Indian Chi'd Welfare Act of 1978, Pub. L. 95-608, 
§ 102(f). 92 Stat. 3072, 25 U. S. C. § 1912(0 (1976 ed., Supp. 
Ill), Congress requires "evidence beyond a reasonable 
doubt" for termination of Indian parental rights, reasoning 
that "the removal of a child from the parents is a penalty as 
great/if not greater, than a criminal penalty. . . .” H.R. 
Rep. No. 95-1386, p. 22 (1978). Congress did not consider, 
however, the evidentiary problems that would arise if proof 
beyond a reasonable doubt were required in all State-initi­
ated parental rights termination hearings.

Like civil commitment hearings, termination proceedings 
often require the factfinder to evaluate medical and psychi­
atric testimony, and to decide issues difficult to prove to a 
level of absolute certainty, such as lack of parental motive, 
absence of affection between parent and child, and failure of

"The dissent's claim that today's decision "will inevitably lead to the fed­
eralization of family lavv." post, at 4. is. of course, vastly overstated. As 
the dissent properly notes, the Court's duty to “refrai(n) from interfennc 
with state answers to domestic relations questions" has never required 
“ that the Court should blink at clear constitutional violations in state stat-

parental foresight and progress. Cf. Lassiter v. Department 
of Social Services, 452 U. S., at 30; id., at 44-46 (dissenting 
opinion) (describing issues raised m state termination pro­
ceedings). The substantive standards applied vary from 
State to State. Although Congress found a “beyond a rea­
sonable doubt." standard proper in one type of parental rights 
termination case, another legislative body might well con­
clude that a reasonable-doubt standard would erect an unrea­
sonable barrier to state efforts to free permanently neglected 
children for adoption.

A majority of the States have concluded that a “clear and 
convincing evidence” standard of proof strikes a fair balance 
between the rghts of the natural parents and the State’s le­
gitimate concerns. See n. 3, supra. We hold that such a 
standard adequately conveys to the factfinder the level of 
subjective certainty about his factual conclusions necessary 
to satisfy due process. We further hold that determination 
of the precise burden equal to or graater than that standard 
is a matter of state law properly left to state legislatures and 
state courts. Cf. Addington v. Texas, 441 U. S., at 433.

We, of course, express no .view on the merits of petitioners’ 
claims.” At a hearing conducted under a constitutionally 
proper standard, they may or may not prevail. Without de­
ciding the outcome under any of the standards we have ap­
proved, we vacate the judgment of the Appellate Division 
and remand the case for further proceedings not inconsistent 
with this opinion. ,

It is so ordered.

Justice Rehnquist, with whom the Chief J ustice, 
Justice White, and Justice O’Connor join, dissenting.

I believe that few of us would care to live in a society 
where every aspect of life was regulated by a single source of 
law, whether that source be this Court or some other organ 
of our complex body politic. But today’s decision certainly 
moves us in that direction. By parsing the New York 
scheme and holding one narrow provision unconstitutional, 
the majority invites further federal court intrusion into every 
facet of state family law. If ever there were an area in 
which federal courts should heed the admonition of Justice 
Holmes that “a page of history is wcrth a volume of logic,"' it 
is in the area of domestic relations. This area has been left 
to the States from time immemorial, and not without good 
reason.

Equally as troubling is the majority's due process analysis. 
The Fourteenth Amendment guarantees that a State will 
treat individuals with "fundamental fairness" whenever its 
actions infringe their protected liberty or property interests. 
By adoption of the procedures relevant to this case, New 
York has created an exhaustive program to assist parents in 
regaining the custody of their children and to protect parents 
from the unfair deprivation of their parental rights. And yet 
the majority's myopic scrutiny of the standard of proof blinds 
it to the very considerations and procedures which make the 
New York scheme “fundamentally fair."

I

State intervention in domestic relations has always been an 
unhappy but necessary feature of life in our organized soci­
ety. For all of our experience in this area, we have found no

’ Unlike the dissent. we carefully refrair. from accepting as the “ facts of 
tnis case" findings that are not par. of the record and ’ hat b -“  »  1 ■ - 
on.y to be more likeiv t r : -  -  •
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fully satisfactory solutions to the painful problem of child 
abuse and neglect. We have found, however, that leaving 
the States free to experiment with various remedies has pro­
duced novel approaches -and promising progress.

Throughout this experience the Court has scrupulous., re­
frained from interfering with state answers to domestic rela­
tions questions. “Both theory and the precedents of this 
Court teach us solicitude for state interests, particularly in 
the field of family and family-property arrangements.” 
United States v. Yazell, 382 U. S. 341, 352 (1966). This is 
not to say that the Court should blink at clear constitutional 
violations in state staP'tes, but rather that in this area, of all 
areas, “substantial weight must be given to the good faith 
judgments of the individuals [administering a program] . . .  
that the procedures they have adopted assure fair consider­
ation of the . .  . claims of individuals." Mathews v. 
Eldridge, 424 U. S. 319, 349 (1976).

This case presents a classic occasion for such solicitude. 
As will be seen more fully in the next part, New York has 
enacted a comprehensive plan to aid marginal parents in re­
gaining the custody of their child. The central purpose of 
the New York plan is to reunite divided families. Adoption 
of the preponderance of the evidence standard represents 
New York’s good faith effort to balance the interest of par­
ents against the legitimate interests of the child and the 
State. These earnest efforts by state officials should be 
given weight in the Court's application of due process princi­
ples. "Great constitutional provisions must be administered 
with caution. Some play must be allowed for the joints of 
the machine, and it must be remembered that legislatures 
are ultimate guardians of the liberties and welfare of the peo­
ple in quite as great a degree as the courts.” Missouri, Kan­
sas and Texas Railway Co. v. May, 194 U. S. 267, 270 
(1904).*

The majority may believe that it is adopting a relatively 
unobtrusive means of ensuring that termination proceedings 
provide "due process of law." In fact, however, fixing the 
standard of proof as a matter of federal constitutional law will 
only lead to further federal-court intervention in state 
schemes. By holding that due process requires proof by 
clear and convincing evidence the majority surely cannot 
mean that any state scheme passes constitutional muster so 
long as it applies that standard of proof. A state law permit­
ting termination of parental rights upon a showing of neglect 
by clear and convincing evidence certainly would not be ac­
ceptable to the majority if it provided no procedures other 
than one thirty-minute hearing. Similarly, the majority 
probably would balk at a state scheme that permitted termi­
nation of parental rights on a clear and convincing showing 
merely that such action would be in the best interests of the 
child. See Smith v. Organization of Foster Families for 
Equality & Reform, 431 U. S. 816, 862-863 (1977) (Stewart,

'The majority asserts that “the decree of proof required in a particular 
type of prucecdmK ‘is the kind of question which has traditionally been left 
to the judiciary to determine.' Woodby v. I N S ,  385 U. S. 276, 2S4 (1966)." 
.4nir, at 9. To the extent lha; the majority seeks, by this statement, to 
piacc upon the federal judiciary the primary responsibility for deciding the 
appropriate standard of proof in state matters, it arrogates to itself a 
responsibility wholly at odds with the allocation of authority in our federal­
ist system and wholly unsupported by the prior decisions of this Court. In 
Woodby. the Court determined the proper standard of proof to be applied 
undot a itderal statute, and did so onlv alter concluding that "Congress 
ha[dl not addressed itself to the que- ion of what degree of p.-oof (was) re­
quired in dcpo-taiion proceedings." 385 U. S.,at28-i. Beyond an exami­
nation for the constitutional minimum of "fundamental fairness"—which 
dearly is satisfied by the New Yorn procedures at issue in this iase— this 
Court simply las no role in establishing the standards of proof that states 
must fo llow  in the various judicial proceedings they afford to their citizens.

J., concurring).
After fixing the standard o f proof therefore, the majority 

will be forced to evaluate other aspects of termination pro­
ceedings with reference to that point. Having in this case 
abandoned evaluation of the oveiall effect of a scheme, and 
with it the possibility of finding that strict substantive stand­
ards or special procedures compensate for a lower burden of 
proof, the majority’s approach will inevitably lead to the fed­
eralization of family law. Such a trend will only thwart state 
searches for better solutions in an area where this Court 
should encourage state experimentation. “It is one of the 
bappy incidents of the federal system that a single coura­
geous State may, if its citizens choose, serve as a laboratory; 
and try novel social and economic experiments without risk 
to the rest of the country. This Court has the power to pre­
vent an experiment” New State Ice Co. v. Liebmann, 285 
U. S. 262, 311 (1932) (Brandeis, J., dissenting). It should 
not do so in the absence of a clear constitutional violation. 
As will be seen in the next part, no clear constitutional viola­
tion has occurred in this case.

As the majority opinion notes, petitioners are the parents 
of five children, three.of whom were removed from petition­
ers’ care on or before. August 22, 1974. During the next four 
and one-half years, those three children were in the custody 
of the State and in the care of foster homes or institutions, 
and the State was diligently engaged in efforts to prepare pe­
titioners for the childrens' return. Those efforts were un­
successful, however, and on April 10, 1979 the New York 
Family Court for Ubter County terminated petitioners’ pa­
rental rights as to the three children removed in 1974 or ear­
lier. This irmination was preceded by a judicial finding 
that petitioners had failed to plan for the return and future of 
their children, a statutory category of permanent neglect. 
Petitioners now contend, and the Court today holds, that 
they were denied due process o f law, not because of a general 
inadequacy of procedural protections, but simply because the 
finding c4 permanent neglect was made on the basis of a pre- 
pondera ce of the evidence adduced at the termination 
hearing.

It is well settled that "[t’he requirements of procedural due 
process apply only to the deprivation of interests encom­
passed by the Fourteenth Amendment's protection of liberty 
and property." Board of Regents v. Roth, 408 U. S. 564, 569 
(1972). In determining whether such liberty or roperty in­
terests are implicated by a particular government action, “we 
must look not to the ‘weight’ but to the nature of the interest 
at stake." Id., at 571 (emphasis in original), I do not dis­
agree with the majority’s conclusion that the interest of par­
ents in their relationship w-.th their chl'drei. is sufficiently 
fundamental to come within he finite class ol liberty inter­
ests protected by the Fcurtet nth Amendment. See Smith 
v. Organization of Foster Families, 431 L. S., 862—So3 
(Stewart, J., concurring). "Once it is detennined that due 
process applies, [however,] the question remains what proc­
ess is due." Morrissey v. Brewer, 408 U S. 471. 481 (1972). 
It is the majority's answer to this question with which 1 
disagree.

A
Due process of law is a flexible constitutional principle. 

The requirements which it imposes upon governmental ac­
tions vary with the situations to which it applies. As the 
Court previously has recognized, “not all situations calling for 
pr'cedural safeguards call for the same kind of procedure." 
Morrissey v. Brewer, supra, at 481. See also Greenholtz v,



3-23-82 The United States L A W  W E E ^ | 50 L W  4341

Nebraska Penal Inmates, 442 U. S. L. 12 (1979); Mathews v. 
Eldridge, 424 U. S., at 334; Cafeteria Workers v. McElroy, 
367 U. S. 886, 895 (1961). The adequacy of a scheme of pro­

cedural protections cannot, therefore, be determined merely 

by the application of general principles unrelated to the pecu­

liarities of the case at hand.

Given this flexibility, it is obvious that a proper due proc­

ess inquiry cannot be m a d e  by focusing upon one narrow pro­

vision of the challenged statutory scheme. Such a focus 

threaten- to overlook factors which may introduce constitu­

tionally adequate protections into a particular government 

action. Courts must examine all procedural protections of­
fered by the State, and must assess the cumulative effect of 
such safeguards. A s  w e  have stated before, courts must 

consider “the fairness and reliability of the existing . .. pro­

cedures before holding that the Constitution requires more. 

Mathews v.'Eldridge, supra, at 343. Only through such a 

broad inquiry m a y  courts determine whether a challenged 

governmental action satisfies the due process requirement of 

“fimdamental fairness."5 Tn some ins^nces, the Court has 

even looked to non-procedural restraints on official action in 

determining whether the deprivation of a protected interest 

> 'as effected without due process of law. E. g., Ingraham v. 
Wright, 430 U. S. 651 (1977). In this case, it is just such a 

broad look at the N e w  York scheme which reveals its funda­

mental fairness.*

The termination of parental rights on the basis of perma­

nent neglect can occur under N e w  York law only by order of 

the Familv Court. Social Services L a w  (SSL) §384-b(3)(d). 

Before a petition .or permanent termination can be filed in 

that court, however, several other events must first occur.

The Family Court has jurisdiction od; over those children 

who are in the care of an authorized agency. Family Court 

Act (FCA) § 614(1 )(b). Therefore, the children who are the 

subject of a termination petition must previously have been 

removed from their parents’ home on e temporary’ basis. 

Temporary removal of a child can occur in one of two ways. 

The parents m ay consent to the removal, F C A  § 1021, or-, as 

occurred in this case, the Family Court can order the removal 

pursuant to a finding that the child is abused or neglected.*

‘Although, as the majority states, '"e have held that the minimum re- 
quiremoms of procedural due process are a question of federal law. such a 
holding does not mean that the procedural protections afforded by a State 
«ill be inadequate under the Fourteenth Amendment. It means simply 
that the adequacy of the state-provided process ts to be judged by constitu­
tional standards— standards which the majortty ttsolf equates to •funda­
mental f.-umess." A m t. at 7. I differ, therefore, not with the majority's 
statement that the requirements of due process present a federal question, 
but with its apparent assumption that the presence of "fundamental fair- 
ne„s" can be ascertained by an examination watch completely disregards 
the plethora of protective procedures accorded parents by New York law.

‘The majonty refuses to consider New Tone's procedure as a whole, 
stating that "(t Jhe statutory' provision of right to counsel and m'diiple hear­
ings before termination cannot suffice to protect a natural parent's funda­
mental liberty interests if the State is willing to tolerate undue uncertainty 
in the determination of the dispositive facts." Kntt, at 11. n, 9. Im-'licit 
in this statement is the conclusion that the nsr. af error may bo reduced to 
constitutionally tolerable levels only by raising standard of proof—that 
other procedures can never e'iminate “undue uncertainty" so long as the 
standard of proof remains too 'ow. Aside free begg-ig the question of 
whether the risks of error tolerated by the State in this case are “undue." 
see infra, at 16-22. this conclusion denies the .iexibility that we have long 
recognized in the principle of due procers: understates the error-reducing 
power of procedur ■' protections «orh as the rsgr.t to counsel, evidentiary 
hearings, rules of evidence, and appeu-'c rrr.ew; and cstaUiii.cs the 
standard of proof as the su it qua non of procetu. al due process.

An abused child is one who has been subiesed to intentional physical 
injury "which causes or creates a substantiai rnk of death, or serious or 
protracted disfigurement, or protracted impai—r.ent of physical cr emo­
tional healtn or protracted loss or impairment ' the function of any bodily

F C A  §51051, 1052.

Court proceedings to order the temporary removal of a 

child are initiated by a petition alleging abuse or Meet, filed 

by a state-authorized child protection agency or . a person 

< isigoated by the court. F C A  §§ 1031, 1032. Unless the 

court firds that exigent circumstances require removal of the 

child before a petition m ay be filed and 'a hearing held, see 

F C A  'j 1022, the order of temporary removal results from a 

“dispositional hearing” conducted to determine the appropri­

ate form of alternative care. F C A  § 1045. See also F C A  

§ 1055. This “dispositional hearing" can be held only after 

the court, at a separate “fact-finding hearing," has found the 

child to be abused or neglected within the specific statutory 

definition of those terms. F C A  §§ 1012, 1044, 1051.

Parents subjected to temporary removal proceedings are 
provided extensive procedural protections. A  summons and 

copy of the temporary removal petition must be served upon 

the parents within two days of issuance by the court, F C A  

§§ 1035,1036, and the parents may, at their own request, de­

lay the commencement of lha fact-finding hearing for three 

days after service of the summons. F C A  § 1048.* The fact­

finding hearing m a y  not commence without a determination 

by the court that tin parents are present at the hearing and 

have been served with the petition. F C A  § 1041. At the 

hearing itself, portly competent, material and relevant evi­

dence may be admitted," with some enumerated exceptions 

for particu'arly probative evidence. F C A  § 1046(b)(ii) In 

addition, indigent parents are provided with an attorney to 

represent them at both the fact-finding and dispositional 

hearings, as well as at all other proceedings related to tempo­

rary removal of their child. F C A  §262(a)(i).

A n  order of temporary removal must be reviewed every 18 

months by the Family Court. S S L  5 ?C2(2). Such review is 

conducted by hearing before the same judge who ordered the 

temporary removal, and a notk.e of the hearing, including a 

statement of the dispositional alternatives, must be given to 

the parents at least 20 days beiore the hearing is held. S S L  

§ 392(4). As in the initial removal action, the parents must 

be parties to the proceedings, id., and are entitled to court- 
appointed counsel if indigem. F C A  5262(a).

One or more years after c child has been removed tempo­

rarily from the parents’ home, permanent termination pro­

ceedings m a y  be commenced by the filing of a petition in the 

court which ordered the temporary removal. The petition 

must be filed by a state agency or by a foster parent autho­

rized by the court, S S L  384—b(3)(b), and must allege that the 

child ha:, been permanently neglected b. the parents. S S L  

§ 384—)>(3)(d).7 Notice of the petition and the dispositional 

proceedings must be served upon the parents at least 20 days 

before the commencement of the hearing, S S L  §384(3)(e), 

must inform them of the potential consequences of the hear­

ing, id., and must inform them "of their right to the assis­
tance of counsel, including [their] right ... to have counsel

' ■ - - -  - r — — .................... ■     i . - i

organ." FCA 4 1012(e). Sexual offenses against a child are also covered 
by this category. A neglected child is one "whose physical, mental or emo­
tional condition has been impaired or is tn imminent danger of becoming 
impaired il> a result of the fat'ure of his parent . . .  to exercise a minimum 
degree of care in supplying the child with adequate food, clothing, shelter 
or education." ,'CA 5 1012(f).

’ The relatively short lime between notice and commencement of hear­
ing p -nvided by 1 1048 undoubtedly reflects the State's desire to protect 
the child. These proceedings are designed to permit prompt action by the 
court when the child is threatened with imminent and serious physical, 
mentfl. or emotional harm.

'Permanent custody also may be awarded by the Family Court if both 
parents ate deceased the rents abandoned the child at least six months 
pnor to the tertm ation proceedings, or the parents are unable to provide 
proper and adequate care by reason of mental illness or mental retardation. 
SSL «o34-hi4l.
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assigned by the court [it] they are fiiurii.-ially unable to obtain 
counsel." Ibid. See also FCA §262.

As in the initial removal proceedings, two'-hearr 3s are 
hzld in consideration of the permanent termination petition. 
SSL § 384—b(3)(i>. At the fact-finding hearing, the court 
must determine, by a fair preponderance of the evidence, 
whether the child has been permanently neglected. SSL 
§384-b(3)(g). “Only (-ompetent, material and relevant evi­
dence may be admitted in a fact-finding hearing." FCA 
§ 624. The court may find permanent neglect if the child is in 
the care of an authorized agency or foster home and the par­
ents have “M ed for a period of more than one year. .  . sub­
stantially and continuously or repeatedly to maintain contact, 
with or plan for the future of the child, although physicailj 
and financially able to do so." SSL 384-b(7)(a).‘ In addi­
tion, because the State considers its “first obligation” to be 
the reuniting of the child with its natural parents, SSL 
§ 3S4—b(l)(iu), the court must also find that the supervising 
state agency has, without success, made udiligent efforts to 
encourage and strengthen the parental relationship." SSL 
384—b(T)(a) (emphasis added).*

Following the fact-finding hearing, a separate, disposi­
tional hearing is held to determine what course of action 
would be in "the best interests of the child." FCA § 631. A 
finding of permanent neglect at the fact-finding hea. ing, al­
though necessary to a termination of parental rights, does 
not control the court’s order at the dispositional hearing. 
The court may dismiss the petition, suspend judgment on the 
petition and retain jurisdiction for a period of one year in 
order to provide further opportunity for a reuniting of the 
family, or terminate the parents’ right to the custody and 
care of the child. FCA §§631-634. The tourt must base its 
decision solely upon the record of “material and relevant evi­
dence" intro iced at the disoositional hearing, FCA §624; In 
y-e ”,Female" 7 0  A.D. 2d 812, 417 N.Y.S. 2d 482 (1979), 
and may not entertain any presumption that the best inter­
ests of the child “will be promoted by any particular dispo­
sition." FCA §631.

As petitioners did in this case, parents may appeal any un­
favorable decision to the Appellate Division of the New York 
Supreme Court. Thereafter, review may be sought in the 
New York Court of Appeals and, ultimately, in this Court if a 
federal question is properly presented.

’ As to maintaining contact with the child, New York law provides that 
"evidence of insubs' uuial or infrequent contacts by a parent with his or her 
child shall not. of itself, be sufficient as a matter of law to preclude a deter­
mination that such child is a permanently neglected child. A visit or com­
munication by a parent with the child which is of such a character as to 
overtly demoretrau a lack of affectionate and concerned parenthood shall 
not be deemed a substantial c. ntact." SSL § 384-b(7)(b).

Failure tc, plan for the future of the child means failure “to take such 
steps as may :< necessary to provide an adequate, stable home and paren­
tal care ,’or the child wuhm a penod of time which is reasonable unaer the 
financial circumstances available to the p,"rt;it. The plan must be realistic 
and feasible, and good faith effort shall rot, of itself, be determinative. In 
determining wr.ether a parent has planned for the future of the child, the 
court may consider the faiiure of the parent to utilize medica1. psychiatric, 
psychological ar.d other social and rehabilitative service' and material re­
sources made available to such larent.” SSL 5 384-b',)(c).

' “ Diligent efforts" are defined under New YorV t0 "mean reason­
able attempts :y an authorized agency to assist, develop and encourage a 
meaningful rear.onshtp between the parent and child, including but not 
limned to:

“(1) consultation and cooperation with the parents in developing a plan 
for appropriate services to the child and his family:

“(2) making suitable arrangements for the parents to visit the child: 
“(3) provts.x of services and other assistance to the parents so that 

problems preienting the discharge of the child from care may be resolveo 
or amouoratec. and 

“(4) tnforntmg the parents at appropriate intervals of the child's 
progress. (leve.oprnent and health." SSL $ 384~b(7)(fi.

As this description of New York's termination procedures 
demonstrates, the State seeks not only to protect the inter­
ests of parents in re ring their own children, but also to as­
sist and encourage parents who have lost custody of their 
children to reassume their rightful role. Fully understood, 
the New York system is a comprehensive program to aid 
parents such as petitioners. Only as a last resort, when “dil­
igent efforts” to reunite the family have failed, does New 
York authorize the termination of parental rights. The pro­
cedures for termination of those relationships which cannot 
be aided and which threaten permanent injury to the child, 
administered by a judge who has supervised the case from 
the first temporary removal through the final termination, 
cannot be viewed as fundamentally unfair. The facts of this 
case demonstrate the fairness of the system.

The three children to which this case relates were removed 
from petitioners' custody in 1973 and 1974, before petitioners’ 
other two children were born. The removals vere made 
pursuant to the procedures detailed above and in response to 
what can only be described as shockingly abusive treatment.1* 
At the temporary removal hearing held before the Family 
Court on September 30, 1974, petitioners were represented 
by counsel, and allowed the Ulster County Department of So­
cial Services (“Department") to take custody of the three 
children. *

Temporary removal of the children was continued at an 
evidentiary hearing held before the Family Court in Decem­
ber 1975, after which the court issued a written opinion con­
cluding that petitioners were unable to resume their parental 
responsibilities due to personality disorders. Unsatisfied 
with the progress petitioners were making, the court also di­
rected the Department to reduce to writing the plan which it 
had designed to solve the problems at petitioners' home and 
reunite the family.

A plan for providing petitioners with extensive counseling 
and training services was submitted to the court and ap­
proved in February 1976. Under the plan, petitioners re­
ceived training by a mother's aide, a nutritional aide, and a 
public health na-se, and counseling at a family planning 
clinic. In addition, the plan provided psychiatric treatment 
and vocational training for the father, and counseling at a 
family service center for the mother. Respondent’s Brief 
1-7. Between early 1976 and the final termination decision 
in April 1979, the State spent more than $15,000 in these ef­
forts to rehabilitate petitioners as parents. App. 34.

Petitioners’ response to the State's effort was marginal ; 
best. They wholly disregarded some of the available serv­
ices and participated only sporadically in the others, its a 
p ult, and out of growing concern over the length of the chil­
drens' stay in foster care, the Department petitioned in Sep­
tember 1976 for permanent termination of petitioners' paren­
tal rights so that the children could be adopted by other 
families. Although the Family Court recognized that peti­
tioners' reaction to the State's efforts was generally "non-re-

"Tina Apel, the oldest of petitioners' five children, was rotnovot, from 
their custody by court order in November 1973 when she was two years 
old. Removal proceedings were commenced in response to complaii ts bv 
neighbors and reports from a local hospital that Tina had suffered in unen 
in petitioners' home including a fractured left femur, treated with a home­
made splint: bruises on the upper arms, forehead. Ilnnk. and spine; and 
abrasions of the upper leg. Tne following summer John Santosky III. pe­
titioners' second oldest child, was also removed from petit.oners custody. 
John, who was less than one year old at the time, was admitted -o the hos­
pital suffering malnutntion. bruises on the eye and forhead. cuts on the 
feoi. blisters on the hand, and multiple pin pricks on the back. Exhibit to 
Respondent's Bnef l-o. Jed Santosky. the third oldest of petitioner!' chil­
dren. was removed from his parents' custody when only three days o d as a 
result of the abusive treatment of the two older children.
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sponsive, even resentful," the fact that they were “at least 
superficially cooperative" led it to conclude that there was 
yet hope of further improvement and an eventual reuniting of 
the family. Exhibit to Respondent’s Brief 618. Accord­
ingly, the petition for permanent termination was dismissed.

Whatever progress petitioners were making prior to the 
197f termination hearing, they made little or no progress 
thereafter. In October 1978, the Department again filed a 
termination petition alleging that petitioners had completely 
failed to plan for the childrens’ future despite the consider­
able efforts rendered in their behalf. This time, the Family 
Court agreed. The court found that petitioners had “failed 
in any meaningful way to take advantage of the many social 
and rehabilitative services that have not only been made 
available to them but have been diligently urged upon them.” 
App. 35. In addition, the court found that the “infrequent" 
visits "between the parents and their children were at best 
superficial and devoid of any real emotional content.” App. 
21. The court thus found'“nothing in the situation which 
holds out any hope that [petitioners] may ever become finan­
cially self sufficient or emotionally mature enough to be inde­
pendent of the services of social agencies. More than a rea­
sonable amount of time has passed and still, in the words of 
the case workers, there has been no discernible forward 
movement. At some point in time, it must be said, ‘enough 
is enough."’ App. 36.

In accordance with the statutory' requirements set forth 
above, the court found that petitioners’ failure to plan for the 
future of their children, who were then seven, five, and four 
years old and had been out of petitioners' custody for at least 
four years, rose to the level of permanent neglect. At a sub­
sequent dispositional hearing, the court terminated petitior 
ers' parental rights, thereoy freeing the three children for 
adoption.

As this account dem onstrates, the S ta te 's ex tra^ rtiina ry  
fou r-yea r e ffo r t  to reunite petitioners' fam ily  was not ju s t .... ■ 
successful, it was a ltogether rebu ffed by pa ren ts  unw illing to  
im prove th e ir circumstances sufficiently to p e rm it a re tu rn  o f  
the ir ch ild ren . A t every step o f  this p ro trac ted  process peti­
tioners w ere accorded those procedures and protections 
which trad it io n a lly  have been required by due process c f law . 
M .re o v e r , from  the beginning to  the end o f th is sad sto ry  a ll 
jud ic ia l determ inations were made by one fam ily  court judge . 
A fte r fo u r and one-ha lf years o f invo lvement w ith petition­
e rs , m .re  than seven complete hearings, and additional p e ri­
odic supervision o f the S tate 's rehab ilita tive  e ffo rts , the 
judge no doubt was in tim ate ly fam ilia r with th is case and the 
prospects fo r petitioners' rehabilitation .

It is inconceivable to me that these procedures w ere "fun- 
dam enta llv  un fa ir"  to pe titioners . On ly by its obsessive 
focus on the standard of p ro o f and its a lm ost complete d is re ­
gard o f the facts o f this case does the m a jo r ity  find o th e r­
w ise." As the discussion above indicates, how ever, such a

"The majority finds, without any reference to the facts of this case, that 
“numerous factors (in New York termination proceedings) combine to mag­
nify the risk of erroneous factfinding." A n tt. at 15 Among the factors 
Identified by the majority are the “unusual discretion" of the family court 
judge “to undeneeigh probative facts that migni favor the parent', the of­
ten uneducated, minority status of the parents and their consequent “vul- 
ncrab(Uity) to judgments based on cultural or dass bias"; the “State's abil­
ity to assemble its case," which “dwarfs the parents' ability to mount a 
defense” by including an unlimited budget, expert attorneys, and Tull ac­
cess to all public records concerning the family"; and the fact that "natural 
parents have no 'double Jeopard)-’ defense against repeated state" efforts, 
"with more or better evidence." to terminate p-rental rights "even when 
the parents have attained the level of fitness required by tnc State." Id., 
a: 15-lfi. In short, the majority characterizes the State as a wealthy and 
powerful bully bent on taking children away from defenseless parents. 
See uitle, at 15-17. Such characterization finds no support in the record.

The intent of New York has been stated with eminent clarity: "the 
[S)tates.ftr»f obligation ts to htip the family snth services to am-**' '•*

focus does not comport with the flexible standard of funda­
mental fairneys embodied in the Due Process Clause of the 
Fourteenth Amendment

■if B
In addition to the basic fairness of the process afforded pe­

titioners, the standard of proof chosen by New York clearly 
reflects a constitutionally permissible balance of the interests 
at stake in this case. The standard of proof “represents an 
attempt to instruct the factfinder concerning the degree cf 
confidence our society thinks he should have in the correct­
ness of factual conclusions for a particular type of adjudica­
tion." In re Winship, 397 U. S. 358, 370 (1970) (Harlan, J. 
concurring); Addington v. Texas, 441 U. S. 418, 423 (1979). 
In this respect, the standard of proof is a crucial component 
of legal process, the primary function of which is “to minimize 
the risk of erroneous decisions.” “ Greenholtz v. Nebraska 
Penal Inmates, supra, at 13. See also Addington v. Texas, 
supra, at 425; Mathews v. Eldridge, 424 U. S., at 344.

In determining the propriety of a particular standard of 
proof in a given case, however, it is not enough simply to say 
that we are trying :o minimize the risk of error. Because 
errors in factfinding affect more than one interest, we try to

break-up or to reunite It If the child has alre»dy left home." SSL 
S 384—bflXaHiii) (emphasis added), There is simply no basis in fart for be­
lieving, as the majority does, that the State does not mean what it says; 
indeed, the facts of this case’demonstrate that New York has gone the ex­
tra mile in seeking to efTectuate its declared purpose. See supra, at 
12-15. More Importantly, there f‘-ould be no room in the jurisprudence of 
this Court for decisions based on unsupported, inaccurate assumptions.

A brie'’ examination of the “factors" relied upon by the majority demon­
strates its error. The “unusual" discretion of the family court judge to 
consider the "affcctiolnl nnd concerfn]” displayed by parents (luring visits 
with their children, antt at 15, n. 11. is nothing more than discretion to 
consider reality; there is not one shred of evidence in this case suggesting 
that the determination of the family court was "based on cultural or class 
bias"; if parents lack the “ability to mount a defense," the State provides 
them with the full services of an attorney. FCA 5 262. and they, like the 
State, have "full access to all public records concerning the family" lempha, 
sis added); and tt. absence of “double jeopardy" protection simF y recog­
nizes the fact thai family problems are often ongoing and may in the future 
warrant action that currently is unnecessary. In this case the family court 
di.missed the first termination petition because it desired to give petition­
ers “the benefit of the doubt." Exhibit to Respondents' Brief 620, and a 
second opportunity to raise themselves to "an acceptable minimal level of 
competency as parents." Id ., at 624. It was their complete failure to do 
to that prompted the second, successful termination petition. See atir-nt, 
at 12-16.

°  It is worth noting thai the significance of the standard of proof In New 
York parental termination proceedings differs fiom the significance of the 
standard tn other forms of litigation. In the usual adjudicatory setting, 
the factfinder has had little or no prior e assure to the facts of the case. 
His only 'tnowledge of those facts comes from the ovidenco adduced at 
trio.. and he renders his findings solely u p , , the basis of that evidence. 
Thus, normally, the standard of proof ts a crucial factor in the final outcome 
of the case, for It ts the scale upon which the factfinder weighs his knowl­
edge and makes hts decision.

Although the standard serves the same function in New York parental 
termination proceedings, additional assurances of accuracy are present in 
its application. As was adduced at oral argument, the pro .'tier in New 
York is to assign one judge to supervise a case from the Initial 'einpot try 
removal of the child to the final termination of parental tights. Therefore, 
as discussed above, the factfinder Is Intimately familiar with the case be­
fore the termination proceedings ever begin. Indeed, as in this case, he 
often will have been closely involved in protracted efforts to rehabilitate 
the parents. Even if a change in judges occurs, . he Family Cour, ret; ms 
Jurisdiction of the case and the newly assigned judge may take judicial no­
tice of all prior proceedings. Given this familiarity wttn the case, ami the 
necessarily lengthy efforts which must precede a termination act-on tr 
New York, decisions in termination cases are made by judges steeper in 
the background of the case and peculiarly able to judge the accuracy of evi­
dence placed before them This does not mean that the standard of proof 
in these cases can escape due process scrutiny, only that additional assur­
ances of accuracy attend the application of the standard in New York ter-
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minimize error as to those interests which we consider to be 
most important. As Justice Harlan explained,in his well- 
known concurrence to In re Winship: zz-

“ In a lawsuit between two parties, a factual error can 
make a difference in one of two ways. First, it can re­
sult in a judgment in favor of the plaintiff when the true 
facts warrant a judgment for the defendant. The ana­
logue in a criminal case would be the conviction of an in­
nocent-man. On the other hand, an erroneous factual 
determination can result in a judgment for the defendant 
when the true facts justify a judgment in plaintiff’s 
favor. The criminal analogue would be the acquittal of a 
guilty man.

The standard of proof influences the relative fre­
quency of these two types of erroneous outcomes. If, 
for example, the standard of proof for a criminal trial 
were a preponderance of the evidence rather than proof 
beyond a reasonable doubt, there would be a smaller risk 
of factual errors that result in freeing guilty persons, but 
a far greater risk of factual errors that result in convict­
ing the innocent. Because the standard of proof affects 
the comparative frequency of these two types of errone­
ous outcomes, the choice of the standard to be applied in 
a , .rticular kind of litigation should, in a rational world, 
reflect an assessment of the comparative social disutility 
of each." 397 U. S., at 370-372.

When the standard of proof is understood as reflecting 
such an assessment, an examination of the interests at stake 
in a particular case becomes essential to determining the pro­
priety of the specified standard of proof. Because proof by a 
preponderance of the evidence requires that ‘‘[t]he litigants 
. . . share the risk of error in a roughly equal fashion," 
Addington v. Texas, supra, 441 U. S., at 423, it rationally 
should be applied only when the interests at stake are of 
roughly equal societal importance. The interests at stake in 
this case demonstrate that New York has selected a constitu­
tionally permissible standard of proof.

On one side is the interest of parents in a continuation of 
the family unit and the raising of their own children. The 
importance of this interest cannot easily be overstated. Few 
consequences of judicial action are so grave as the severance 
of natural family ties. Even the convict committed to prison 
and thereby deprived of his physical liberty often retains the 
love and support of family members. “This Court’s decisions 
have by now made plain beyond the need for multiple citation 
that i parent’s desire for and right to ’the cor.oanionship, 
care, custody and management of his or her children' io an im­
portant interest that 'undeniably warrants deference and, ab­
sent a powerful countervailing interest, protection.' Stanley 
v. Illinois, 405 U. S. 645, 651." Lassiter v. Department of
Social Senders, 452 U. S ,  , -------(1981). In creating the
scheme at issue ir. this case, the New York legislature was 
expressly aware of this right of parents "to bring up their 
own children." SSL §;184-b(ll(u)(ii).

On the other side of the termination proceeding are the 
often countervailing interests of the > hiltl." A stable, loving

"The majority dlsmt-se* the child'* interest In the accuracy of deter­
minations nude at the lactrtndlng hearing because ‘‘[l)he factfinciirc does 
not purport . . t0 balance the child's Interest in a normal faro!;- life 
against the parents' (merest in raising the child," but instead "pita the 
•’ late directly against the parents.' Ante, at 12. Only “(alfter the State 
has established parental unfitness," the majority reasons, may the court
assume . . that the Interests of the child and the natural -larcnta do di­verge. Id ., at 13.
This reasoning misses the mark. The child has an interest In the out­

come of the factfinding hear ng independent of that of the parent. To be 
sure, "the child and his parents shire a soul Interest in preventing cttotu-

homelife is essential to a child’s physical, emotional, and spir­
itual well-being. It requires no citation of authority to as­
sert that children who are abused in their youth generally 
face extraordinary problems developing into responsible, 
productive citizens. The same can be said of children who, 
though not physically or emotionally abused, are passed from 
one foster home to another with no constancy of love, trust, 
or discipline. If the Family Court makes an incorrect factual 
determination resulting in a failure to terminate 3 parent- 
child relationship which rightfully s’-ould be ended, the child 
involved must return either to an abusive home M or to the 
often unstable world of foster care.u The reality of these 
risks is magnified by the fact that the only families faced with 
termination actions are those which have voluntarily surren­
dered custody of their child to the State, or, as in this case, 
those- from which the cnild has been removed by judicial ac-

ous termination of their natural relationship." Ante, at 13 (emphasis 
added). But the child s interest in a continuation of the family unit exists 
only to the extent that such a continuation would not be harmful to him. 
An error in the factfinding hearing that results in a failure to terminate a 
parent-child relationship which rightfully .ehould be terminated may well 
detrimentally affect the child. See notes 14, 15. infra.

The preponderance of the evidence standard, which allocate! the risk of 
error more or less evenly, is employed when the social disutility of error in 
either direction is roughly equal—that is. when an incorrect finding of fault 
would produce consequences as undesirable as the consequences that 
would be produced by an incorrect finding of no fault. Only when the dis­
utility of error in one direction discemibly outweighs the disutility of error 
in the other direction do we choose, by means of the standard cf proof, to 
reduce the liklihood of the more onerous outcome. See In re Winship, 397 
U. S. 358. 379-372 (1970) (Harlan, J . concumngl.

New York’s adoption of the preponderance of the evidence standard re­
flects its conclusion that the undestrable consequence of an erroneous find­
ing of parental unfitness— the unwarranted termination of the family rela­
tionship—is roughly equal to the undesirable consequence of an erroneous 
finding of parental fitnes^-the risk of permanent injury to the child either 
by return of the child to an abusive home or by the child's continued lack of 
a permanent home. See notes 14, 15. infra. Such ? conclusion Is well 
within the province of state legislatures It cannot be said that the New 
York procedures are unconstitutional simply because a majority of the 
members of this Court disagree with the New York legislature * weighing 
of the interests of the parents and the child in an error-free factfinding 
hearing.“ The record in this case illustrates the proolems that may arise when a 
child la returned to an abusive home. Eighteen months after Tina, peti­
tioners' oldest child, was first removed from petitioners' home, she was re­
turned to the home on a trial axis. Katherine Weiss, a supervisor in the 
/7hild Protective Unit of the Ulster County Child Welfare Department, 
later testified in Family Court that "[t)he attempt to return Tina to her 
home just totally blew up.” Exhibit to Respondent's Br.ef 135. When 
asked to explain what happened. Mrs, Weiss testified that "there were in­
stances on the record In this court of Mr. Santosky * abuse of l>u wife, al­
leged abuse of the children ami proven neglect of the children". Ib id , 
Tina again was removed from the home, this time along with John and Jed.

“ The New York legislature recognized the potential harm to children of 
extended, non-permanent faster care. It found "that many children who 
have been placed III foster care experience unnecessarily protracted stay* 
in such care without being adopted or returned to their parents or othci 
custodians. Such unntceiuiy stays may deprive these children of posi­
tive, nurturing family relationships rod have deleterious effects on their 
development into responsible, productive citizens," SSL $3&4--b(l)(b>. 
Subsequent studies have proved this finding correct. One commentator 
recently wrote of "the lamentable conditions of many foster care place­
ments” under the New Tork system eve i today. He noted that “(olvcr 
forty percent of the enihlren m foster care have been in this temporary' 
status tor more than two • ears: over thirty percent for more than five 
years. During this lime many children are placed in a sequence of ill- 
suited foster homes denying them the consistent support and nurturing 
that they so desperately need." Besharov. Slate Intervention To Protect 
Children: New York's Definition of "Child Abuse” t.iri "Child Neglect." 26 
N. Y. U L. Rev. 723 . 770-771 11981) (footnotes omitted) In this case, 
petitioners' three children have been in fos,er care for more than four 
years, one child since he wa» only three nays old. Failure to terminate 
petitioners' parental rights will nnlv mean a continuation of this unsatisfac­
tory situation.



tion because of threatened irreparable injury through abuse 
or neglect. Permanent neglect findings also occur only in 
families where the child has been in foster care for at least 
one year.

in addition to the child's interest in a normal homelife, “the 
State has an urgent interest in the welfare of the child.”
Lassiter v. Department of Social Services, supra, a t  .“
Few could doubt that the most valuable resource of ? self- 
governing society is its population of children who will one 
day become adults and themselves assume the responsibility 
of self-governance. “A democratic -ociety rests, for its con­
tinuance, upon the healthy, well-rounded growth of young 
people into full maturity as citizens, with all that implies." 
Prince v. Massachusetts, 321 U. S. 158, 168 (1944). Thus, 
“the whole community’’ has an interest “that children be both 
safeguarded from abuses and given opportunities for growth 
into free and independent well-developed . . . citizens." Id., 
at 165. See also Ginsberg v. New York, 390 U. S. 629, 
640-641 (1968).

When, in the context of a permanent neglect termination 
proceeding, the interests of the child and the State in a sta­
ble, nurturing homelife are balanced against the interests of 
the parents in the rearing of their child, it cannot be said that 
either set of interests is so clearly paramount as to require 
that the risk of error be allocated to one side or the other. 
Accordingly, a State constitutionally may conclude that the 
risk of error should be borne in roughly equal fashion by use 
of the preponderance of the evidence standard of proof. See 
Addington v. Texas, 441 U. S., at 423. This is precisely the 
balance which has been struck by the New York legislature:

'"The majority's conclusion that a state interest in the child's well-being 
arises only after a determination of parental unfitness suffers from the 
same error as its assertion that the child has no interest, separate from 
that of its parents, in the accuracy of the factfinding hcanng. See note 13, 
sitpm.

“It is the intent of the legislature in enacting this section to 
provide procedures not only assuring that the rights of the 
natural parent are protected, but also, where positive, nur­
turing parent-child relationships no longer exist, furthering 
the best interests, needs, and rights of the child by terminat­
ing the parental rights and freeing the child for adoption." 
SSL § 384—b(l)(b).

Ill
For the reasons heretofore stated, I believe that the Court 

today errs in concluding that the New York standard of proof 
in parental-rights termination proceedings violates due proc­
ess of law. The decision disregards New York’s earnest ef­
forts to aid parents in regaining the custody of their children 
and a host of procedural protections placed around parental 
rights and interests. The Court finds a constitutional viola­
tion only by a tunnel-vision application of due process princi­
ples that altogether loses sight of the unmistakable fairness 
of the New York procedure.

Even more worrisome, today’s decision cavalierly rejects 
the considered judgment ef-the New York legislature ir, an 
area traditionally entrusted to state care. The Court 
thereby begins, I fear, a trend of federal intervention in state 
family law matters which surely will stifle creative responses 
to vexing problems. Accordingly, I dissent.

MARTIN GUGGENHEIM, New York, N.Y. (ALAN N. SUSSMAN and 
RICKEN, GOLDMAN, SUSSMAN & BLYTHE, wilh him on the oricf) for 
pemioncri: STEPHEN DOMENTC S C A V U Z 20,  Washington, D C. (HUD­
SON, CREYKE. KOEHLER. TACKF. & BIXLER, H. RANDALL 
HIXLER, ROBERT A. DeBERARDINIS. JR. and EDWARD E. STROH- 
SAHL. with him on the brief) for respondents
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Butrov i ch  Committee Room, S t a t e  Cap i t o l  Juneau ,  Alaska

L e g i s l a t i o n  Befn^e Committee:

HB 210 -  "An Act r e l a t i n g  r e l a t i n g  to  c h i l d  c u s t o d y . "

HB 184 -  "An Act a u t h o r i z i n g  convening s p e c i a l  s e s s i o n s  c f  the 
l e g i s l a t u r e  at  any l o c a t i o n  in the s t a t e . "

HB 339 -  "An Act r e l a t i n g  to the j u d i c i a l  rev iew o f  a d m in i s t r a t i v e  
r e g u l a t i o n s . "

The meet ing o f  the Senate J u d i c i a r y  Committee was c a l l e d  to order  by 
Chairman Rodey a t  5:10 P.M. Committee members present  were:  Sena tors  
Parr ,  Anderson,  and Rodey.  Senators  Bennett  and Ray were absent .

003 -  C a l l  to order .

007 -  Chairman Rodey brought HB 210 before  the committee.

024 -  Ninna Kinney ,  r epr es en t i ng  Department o f  HESS,  t e s t i f i e d  in 
support  o f  HB 210.

348 -  Mr. Bruce re l ayed  concerns  expressed by te l ephone  c a l l s .

406 -  Sena tor  Parr suggested the f o l l ow i n g  amendment: Page 3, L i ne  12, 
d e l e t e  [A f t e r  the f i r s t  c onference  e i t h e r  party may wi thdraw,  o r ] ,  and 
on Page 3, L i r e  14, d e l e t e  [Upon wi thdrawal  by e i t h e r  party O'"]. There 
was no o b j e c t i o n .

510 -  Sena tor  Parr moved to pass CSHB 210 from committee w i th  i n d i v i d u a l  
recommendat ions.  There was no o b j e c t i o n .

528 -  Chairman Rodey brought HB 339 before  the committee.

535 -  Mr. Rruce exp l a i n s  the changes made by the committee s u o s t i t u t e .

561 -  Diane C o l v i n ,  Legal  S e r v i c e s ,  t e s t i f i e d  g i v i n g  exp l a na t i o n  of  
committee s u b s t i t u t e .



766 -  Sena tor  Rodey asks  Mr. Bruce to work w i t h  Di ane  C o l v i n  t o  prepare 
b e t t e r  l anguage  which would r equ i re  r e g u l a t i o n s  to  d e r i v e  from s p e c i f i c  
s e c t i o n s  o f  s t a t u t e s  r a the r  than genera l  chap ter  p r o v i s i o n s .

827 -  Chairman Rodey l a i d  HB 339 on the t a b l e

831 -  Chairman Rodey brought HB 184 before  the committee.

SIDE TWO

967 -  Chairman Rodey reques ted I r .  Bruce t o  ge t  i nformat i on  on s p e c i a l  
s e s s i o n s  be ing convened in o ther  area s  o f  the s t a t e  i f  the ma j o r i t y  so 
w i s h e s .

985 -  The meet ing was adjourned a t  6:10 P.M.



. A l a s k a  J i l a i e  ^ C e g t s l c i t u r e

House of RepresentativesCommittee on Pouch vH ealtfi, Gducation &  Social Services Juneau, Alaska 99811

S E C T I O N A L  A N A L Y S I S

H O U S E  B I L L  210: A n  Act r e l a t i n g  to c h i l d  custody.

S e c t i o n  1 P U R P O S E

Bill  seeks to a s s u r e  c h i l d r e n  " f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  
w i t h  b o t h  p a r e n t s  a f t e r  the pa r e n t s  h a v e  s e p a r a t e d . . . "  . A m e n d s  
c h i l d  c u s t o d y  laws in A.S. 9 . 5 5. 20 5 and 25.20.060. In t en t  is 
to gr ant to b o t h  p a r e n t s  e q ua l o p p o r t u n i t y  to guide and n u r t u r e  
the c h i l d r e n  of the m ar ri ag e.  In ad dit ion , o u t - o f - c o u r t  c h i ld  
care  a g r e e m e n t s  are enc ou r ag ed .

S ec t i o n  2 A m e n d s  o r e s e n c  s e c t i o n  of A.S. 9. 55 .2 0 5 s p e c i f y i n g  
that the c ou rt shaLl d e t e r m i n e  c u s t o d y  in a c c o r d a n c e  w i t h  the 
be st  i n t e r e s t  o f the c h il d u n de r  A.S. 2 5 . 2 0 . 0 6 0 - 2 5 . 2 0 . 1 3 0  
(new s e c t i o n s  a d de d by the b i l l - t o  f o l l o w  below). Ad d s that 
the court shall c o n s i d e r  the c hi ld 's  p r e f e r e n c e  if the c hi ld 
is of s u f f i c i e n t  c a p a c i t y  to form a p r e f e r e n c e . Th e co urt  shall 
c o n s i d e r  the " d e s i r a b i l i t y  of o f f e r i n g  the c h i l d  a v a r i e t y  of 
life e x p e r i e n c e " .  Also, the co urt  m a y  not  c o n s i d e r  li fe st yle , 
income, m a r i t a l  status, so c i a l  or c u l t u r a l  e n v i r o n m e n t  of ei t he r 
p a r e n t  un le s s  d e t r i m e n t  of such f ac t o r  towards the c h i l d  can be 
s h o w n .

S e c t i o n  3 C u s t o d y  of the Child. Bill ex p a n d s  on e x i s t i n g  se c t i o n  
r e l a t i n g  to c h i l d  c u s t o d y  (AS 25. 20 .0 60 ) by a d d i n g  s e v e r a l  new 
s e c t i o n s  to AS 25.20 r e l a t i n g  to c u s t o d y  d i s p u t e s  an d awards.
N e w  s e c t i o n s  a d d e d  are set out in the f o l l o w i n g  s ec ti on  •

S e c t i o n  4

--Sec. 2 5 . 2 0 . 0 7 0  " S h a r e d  Cu stody". W h e n  a q u e s t i o n  i n v o l v i n g  
c u s t o d y  is b e f o r e  the court, there is a r e b u t t a b l e  p r e s u m p t i o n  
that sh ar ed  c u s t o d y  is in the b es t  i n t e re st  of the child.'

--Sec. 2 5 . 2 0 . 0 8 0  " Me di at ion ". A l l o w s  c our t c o n s i d e r i n g  ch ild 
c u s t o d y  case to r e q u e s t  the pa r t i e s  to p a r t i c i p a t e  in p r e­
trial m ed iat ion .

--Sec. 2 5 . 2 0 . 1 0 0  "A wa rd  of Custody ".  O u t l i n e s  c o n d i t i o n s  for 
a w a r d  of s ha r e d  c u s t o d y  (by a p p l i c a t i o n  and ag ree me nt) .
A l s o  p r o v i d e s  that c ou rt sh all e nt e r r e a s o n  for de n y i n g  sh ar e d 
c u s t o d y  w h e n  it d e c l i n e s  such.

--Sec. 2 5 . 2 0 . 1 0 0  " M o d i f i c a t i o n  or T e r m i n a t i o n  of C u s t o d y "
C o ur t m a y  m o d i f y  or t e r m i n a t e  c u s t o d y  aw ard  if in ch i l d ' s  
best interest.

Official Business
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S E C T I O N A L  A N A L Y S I S  (cont'd) 
HB  210

--Sec. 2 5 . 2 0 . 1 1 0  " P r e f e r e n c e  of the C h i l d "  If the c h i l d  is 
of s u f f i c i e n t  age and c a p a c i t y  to f o r m  an i n t e l l i g e n t  p r e f e r e n c e ,  
su c h  p r e f e r e n c e  shall be c o n s i d e r e d  by the court.

--Sec. 2 5 . 2 0 . 1 2 0  "F ; c t o r s  for C o n s i d e r a t i o n  by  the Court". 
O u t l i n e s  factors to te c o n s i d e r e d  by  the c o urt in an a w a r d  of 
s h a r e d  custody.

--Sec. 2 5 . 2 0 . 1 3 0  " P r e f e r e n c e s  on Award". Sets f o r t h  
the o r d e r  of p r e f e r e n c e  by w h i c h  c u s t o d y  s h o u l d  be a w a r d e d  
" a c c o r d i n g  to the be s t  i n t e r e s t s  of  the child".

--Sec. 2 5 . 2 0 . 1 4 0  " T e m p o r a r y  Custody". Unless h a r m  is shown, 
c h i l d  shall have e q u a l  ac c e s s  to b o t h  p a r e n t s  w h i l e  c u s t o d y  
is d e termined.

--Sec. 2 5 . 2 0 . 1 5 0  "Award of C u s t o d y  to N o n p a r e n t " .  No 
c u s t o d y  s h all be a w a r d e d  to a n o n p a r e n t  un l e s s  it is d e m o n­
stra t e d  that a w a r d  of c u s t o d y  to a p a r e n t  is d e t r i m e n t a l  to 
the best i n t e r e s t s  of the child.

--Sec. 2 5 . 2 0 . 1 6 0  " P l e a d i n g s "  A n  a l l e g a t i o n  that c u s t o d y  award 
to the p a r e n t  w o u l d  be d e t r i m e n t a l  m a y  o n l y  a p p e a r  in the 
p l e a d i n g s  by a g e n e r a l  a l l e g a t i o n  to that effect.

--Sec. 2 5 . 2 0 . 1 7 0  "Access to R e c o r d s  o f  'he C h i l d "  A  pa r e n t  not 
g r a n t e d  c u s t o d y  m a y  have ac c e s s  to m e d i c a l ,  school, and o t her 
r e c o r d s  of the child.

--Sec. 2 5 . 2 0 . 1 8 0  " D e f i n i t i o n "  Sh a r e d  C u s t o d y  is d e f i n e d  as 
"an a w a r d  of c u s t o d y  of the c h i l d  to b o t h  p a r e n t s  and inc l u d e s  
an a w a r d  of p h y s i c a l  c u s t o d y  w h i c h  a s s u r e s  the c h i l d  of f r equent 
and c o n t i n u i n g  c o n t a c t  w i t h  e a c h  parent".
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M Y  S. HAMMOND, SOYIRHOR

POUCH K—STATE CAPITOL 
JUNEAU. ALASKA 99811

(907) 4 6 5 -3603

D o n a l d  E. Clocksin, Chairman  
House HESS C o m m i t t e e  
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, .Alaska 99811

Re: House Bill 210

Dear Mr. Clocksin:

Y o u  h a v e  asked us to comment o n  HB 210, " a n'Act  
r e l ating to child custody." A l t h o u g h  this b i l l  has no 
direct impact o n  o u r  department, we do h a v e  s o m e  concerns 
over the p o l i c y  e x p r e s s e d  in the bill.

The intent o f  the bill is laudable. It a d d r esses  
concerns that h a v e  b e e n  surfacing with i n c r e a s i n g  r e g u l a r i t y  
a round the country. The bill, in promoting s h a r e d  custody, 
embodies the n o t i o n  that it i a the child's i n t e r e s t  to 
p eroetuate his or h e r  relationship w i t h  b o t h  p a r e n t s .
Shared custody also appears to be, ih some cases, m o r e  
equitable w i t h  r e g a r d  to the parents, giving .'eg? 1  r e c o g­
nit i o n  to the rights of both parents to p a r t i c i p a t e  in 
decisions w h i c h  significantly affect the c h i l d ' s  life. 
Al t h o u g h  judges p r o b a b l y  have inherent p o w e r  to m a k e . s h a r e d  
custody awards in appropriate cases, s t a t utory r e c o g n i t i o n  
and authority for such awards may ensure, that s h a r e d  c u s t o d y  
is given serious consideration as an a l t e r n a t i v e  in custody 
disputes. Additionally, statutory a u t h ority f o r  a s h a r e d  
custody award m a y  help in surmounting the s e x u a l  s t e r e o t y p e s  
that often operate in custody d i s p u t e s . -

However, conferring upon the n o t i o n  t h a t  s h a r e d  
custody is in the b e s t  interests of the child t h e  status of 
a rebuttable presumption, and r equiri n g  that f i r s t  p r e f e r­
ence in m a k i n g  an award be given_ to_shared c u s t o d y” '"regard­
less of whether, in either'case, the parents”a c t u a l l y  agree 
on shared custody, may be._going..overboard.

C3-C3LH



By its n a t u r e , shared custody requires e x t e n s i v e  ' 
c ooperation b e t w e e n  the parents. W i t h o u t  question, t h e r e  
are m a n y  i n s t ances in w h i c h  such an arrang e m e n t  is s i m p l y  
not f e a sible due to the existence of extreme a n t a g o n i s m  
b e tween the parents, or perhaps due to o t h e r  f a ctors (this 
is i m p l i c i t l y  r e c o g n i z e d  cy the l i s t i n g  of the f a c t o r s  to b e  
c o n s i d e r e d  in m a k i n g  an award, § 25.20.120). M a n y  s t a t e s  
have r e c e n t l y  a u t h o r i z e d  shared o r  j o i n t  custody awards, a n d  
several h a v e  a c c o r d e d  it the p r e s u m p t i o n  that it .is i n  the 
best i n t e rests o f  the child w h e r e  the parents c a n  a g r e e  o n  
an arrangement, b u t  we are aware of n o n e  w h i c h  give s h a r e d  
custody the b l a n k e t  p r e s u m p t i o n  p r o v i d e d  by this bill.

W e  w o u l d  suggest the_ r e q u i r ement that p a r e n t s  
agree on..a_shared custody award, at l e a s t  b e f o r e  the p r e­
sumption and f i r s t  p r e f e r e n c e "  come into operation. A d d i t i o n­
ally, it m a y  be advisable do require the parents to s u b m i t  
to the court a proposal setting out guidelines f o r  r e s o­
lution o f  disputes, and a workable p l a n  if s h a r e d  p h y s i c a l  
custody is contemplated, rather than to leave it in the 
court's discretion.

S e c t i o n  2, amending AS 09.55.205, is also p r o b l e m­
atic. S u b s e c t i o n  (d) of that statute w o u l d  p r o h i b i t  c o n s i d­
eration o f  s e v e r a l  factors in m aking an award o f  c u s t o d y  —  
the conduct, m a r i t a l  status, income, social and c u l t u r a l  
environment, a n d  life style of either parent, u n l e s s  those 
factors are s h o w n  to have caused or to p o t e n t i a l l y  c a u s e  
emotional or p h y s i c a l  injury to the child. W h i l e  the i n t e n t  
here m a y  be to dispose of many o f  the c o nventional b u t  
perhaps u n f o u n d e d  presumptions r e g a r d i n g  w h a t  is a n d  is n o t  
a p r o p e r  and s u i t a b l e  environment for children, t h i s  s e c t i o n  
seems to leave little that can b e  considered. W e  w o n d e r ,  
for example, h o w  an assessment o f  each parent's c a p a b i l i t y  
to meet the physical, emotional, mental, religious, a n d  
social needs of the ct Id, as r e q u i r e d  b y  s u b s e c t i o n  (c)( 2 ), 
can be m a d e  if there is an exclusion of all r e f e r e n c e  to 
the p a r ent's social and cultural enviro n m e n t  and life 
style unless it is shown to ba detrimental. We b e l i e v e  that 
this s e c t i o n  is o verly broad.

Sincerely,

W I L S O N  L. CONDON
A T T O R N E Y  GENERAL

By:
L i n d a  Scoccia

A s s i s t a n t  A t t o r n e y  G e n e r a l

cc: Art P e t e r s o n
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Senator Pat Rodey 
State Capitol 
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Juneau, Alaska 99811 

Dear Senator Rodey:

Re: HB 210, T u e s d a y ,  A p r i l  27, 1982. S e n a t e

O n  T u e s d a y ,  A p r i l  27th- I p a r t i c u l a r l y  u r g e  y o u  to e n c o u r a g e  
the A l a s k a n  S e n a t e  in p a s s i n g  HB  210 ( r e l a t i n g  to c h i l d  c u s t o d y . )

H o w e v e r ,  w e  a l s o  u r g e  t h a t  y o u  i n c o r p o r a t e  c e r t a i n   iprovement/
a m e n d m e n t s  t h a t  w i l l  b r i n g  H B 2 1 0  m o r e  n e a r l y  i n t o  c o n c e r t  w i t h  t h a t  
w h i c h  is s t a t u t e  a n d  c a s e  p r e c e d e n t  in o t h e r  s t a t e s .  (19 o t h e r  s t a t e s  
h a v e  p r o v i s i o n s  for j o i n t  c u s t o d y ,  7 h a v e  p r o v i s i o n s  for a p r e s u m p t i o n  
o r  a p r e f e r e n c e  for j o i n t  c u s t o d y . )

1. J o i n t  c u s t o d y  (or s h a r e d  p a t e n t i n g  as y o u  d e s c r i b e  it) e n t a i l s  
the e q u i t a b l e  p h y s i c a l  a c c e s s  b y  a c h i l d  w i t h  b o t h  p a r e n t s .
HB  210 n e e d s  a r e c o g n i t i o n  t h a t  p h y s i c a l  c u s t o d y  a n d  p h y s i c a l  
a c c e s s  is e n c o m p a s s e d  b y  HB 210.

2. M o s t  s t a t e s  are n o w  e v a l u a t i n g  w h e t h e r  j o i n t  c u s t o d y  (or 
s h a r e d  p a r e n t i n g )  s h o u l d  b e  a p r e s u m p t i o n  of  the law,
o r  f i r s t  p r e f e r e n c e  in the c u s t o d y  d e c i s i o n s  a c o u r t  c a n  moke, 
o r  a c o m b i n a t i o n  c f  p r e s u m p t i o n  a n d  p r e f e r e n c e .  N o  l o n g e r  
is t h e r e  d e b a t e  a b o u t  s a n c t i o n i n g  the a v a i l a b i l i t y  o f  joir.i 
c u s t o d y ;  t h a t  a p p e a r s  n o w  to be a f o r e g o n e  c o n c l u s i o n .

He n c e ,  i m p r o v e  HB 210 b y  m a k i n a  s h a r e d  p a r e n t i n g  a p r e s u m p t i o n  
a n d  f i r s t  a m o n g  p r e f e r e n c e s  in c u s t o d y  a l t e r n a t i v e s .

3. A l a s k a  is to be c o m m e n d e d  for e n c o u r a g i n g  m e d i a t i o n  (in HB 210), 
b u t  I t h i n k  th.ut the t h r e a t  of m e d i a t i o n  t e r m i n a t i o n  a f t e r
the f i r s t  c o n f e r e n c e  g i v e s  an o v e r w h e l m i n g l y  d i s p r o p o r t i o n a t e  
a m o u n t  of p r o c e d u r a l  w e i g h t  to the m o s t  a n t a g o n i s t i c  a n d  u n­
c o o p e r a t i v e  p a r e n t .  A l a s k a  is the o n l y  f.xr-ple o f  w h i c h  I a m  
a w a r e  w h e r e i n  the e v o l v i n g ,  o n - g o i n g  procG. ,s o f  m e d i a t i o n  
(which o r d i n a r i l y  r e q u i r e s  time f o r  ' v e n t i l a t i o n ' )  c a n  be 
t e r m i n a t e d  w i t h  the f i r s t  a p p o i n t m e n t .

S u b p a r a g r a p h  (c) o f  S e c  2 5 . 2 0 . 0 8 0  (HB 210) c o u l d  e a s i l y  b e  
d r o p p e d ,  to the a d v a n t a g e  of  the bill.

F i n a l l y ,  I e n c o u r a g e  y o u r  c o n s i d e r a t i o n  o f  an i m p o r t a n t  U.S.
S u p r e m e  C o u r t  d e c i s i o n  w i t h i n  the p a s t  few d a y s  ( S a n t o s k y ) . It s t r e s s e s  
the n e e d  for a h i g h e r  b u r d e n  o f  p r o o f  ( " b e y o n d  a r e a s o n a b l e  d o u b t "  & 

" c l e a r  a n d  c o n v i n c i n g  e v i d e n c e " )  to s e v e r  a p a r e n t  f r o m  a c h i l d / p a r e n t



r e l a t i o n s h i p .  T h i s  is a p r i n c i p l e  t h a t  is r e l e v a n t  in j o i n t  c u s t o d y  
( s h ared p a r e n t i n g )  to a s s u r e  r e t e n t i o n  o f  f a m i l i a l  ties, a l b e i t  
' S a n t o s k y 1 i n i t i a l l y  a d d r e s s e s  p a r e n t a l  t e n ,’.nation cases.

Thus, w e  u rge, also, t h a t  y o u  a s s u r e  HB 210 r e q u i r e s  a h i g h e r  
b u r d e n  o f  p r o o f  to i s o l a t e  a c h i l d  f r o m  o n e  p a r e n t  t h r o u g h  s o l e  
p a r e n t  e x c l u s i v e  c u s t o d y .

E n c l o s u r e s .
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D e c r e e  a d d r e s s e s  p a r e n t a l  t e r m i n a t i o n  cases.

B u t  c o n t a i n s  q u o t a b l e  o p i n i o n s  t h a t  i m p l y  q u e s t i o n i n g  of  
a r b i t r a r y  s o l e  c u s t o d y  d i v o r c e  d e c r e e s .

S t r e s s i n g  r e t e n t i o n  o f  c h i l d / p a r e n t  r e l a t i o n s h i p  c o u l d  i m p l y  A p r  2 0 ' 1 9 8‘
e n d o r s e m e n t  of " p r e s u m p t i o n "  f o r  j o i n t  c u s t o d y  u n t i l  s o l e  
c u s t o d y  s e e k e r  p r o d u c e s  a h i g h e r  s t a n d a r d  o f  p r o o f  in k e e p i n g  w i t h  
" S a n t o s k y "  b e l o w .

(If the j u s t i f y i n g  l e g a l  s t a n d a r d  f o r  s o l e  c u s t o d y  r e q u i r e s  h i g h e r  p r o o f ,  the 
o b v i o u s  j u d i c i a l  r e c o u r s e  is a p r e s u m p t i o n  f o r  the e q u a l i t y  o f  j o i n t  c u s t o d y  
u n l e s s  a n d  u n t i l  t h e  j u d i c i a l  s t a n d a r d  for s o l e  c u s t o d y  is d e m o n s t r a t e d  to 
t n e  c o u r t .)

C h i l d / p a r e n t  r e l a t i o n s h i p  so v i t a l  t h a t  c o u r t  d e c r e e s  s e v e r i n g  t h e  r e l a t i o n s h i p  
m u s t  i n c r e a s e  t h e  b u r d e n  of p r o o f  to " b e y o n d  a r e a s o n a b l e  d o u b t "  & " c l e a r  
& c o n v i n c i n g "  e v i d e n c e  r a t h e r  t h a n  m e r e l y  " p r e p o n d e r a n c e  o f  e v i d e n c e . "

(Many i n d i v i d u a l s  w i t h  t e r m i n a t e d  p a r e n t a l  r i g h t s  i. d e c r e e d  u n f i t  n e v e r t h e l e s s  
h a v e  v i s i t a t i o n  r i g h t s  & s c h e d u l e s  as f r e q u e n t  o r  m o r e  so t h a n  the n o n­
c u s t o d i a n  in c o n v e n t i o n a l  s o l e  c u s t o d y  d i v o r c e  d e c r e e s .  C o n v i c t e d  c r i m i n a l s  
h a v e  c h i l d  v i s i t a t i o n  a n d  are n o t  d e n i e d  p a r t i c i p a t i o n  in c h i l d - r e a r i n g  
d e c i s i o n s .  U n l e s s  t h e  s t a n d a r d s  o f  the S u p r e m e  C o u r t  c i t e d  b e l o w  are a p p l i e d ,
th e  c o n v e n t i o n a l l y - d i v o r c e d  n o n - c u s t o d i a l  p a r e n t  in p r a c t i c e  c o u l d  h a v e
l e s s  a c c e s s  a n d  r i g h t s  t h a n  an " u n fit" t e r m i n a t e d  p a r e n t  o r  a c r i m i n a l . )

Q u o t a t i o n s  b e l o w  f r o m  S u n t o s k y  v  B e r n h a r d t  S. K r a m e r ,  C o m m i s s i o n e r ; U . S ^  
S u p r e m e  C o u r t ,  N o  8 0 - 5 8 j9, M a r c h  24, 1982. H e a d l i n e s  & s u b h e a d s  b e l o w  are 
o u r  e d i t o r i a l  e l a b o r a t i o n s .

C l e a r  & c o n v i n c i n g  e v i d e n c e  h e e d e d ;  o u t w e i g h s  a fa i r  p r e p o n d e r a n c e  o f  e v i d e n c e

E a s e  o f  e x t i n g u i s h i n g  p a r e n t / c h i l d  r e l a t i o n s h i p

" .. . i n  N e w  York, the f a c t u a l  c e r t a i n t y  r e q u i r e d  to e x t i n g u i s h  the p a re nt - 
ch i l d  r e l a t i o n s h i p  is no g r e a t e r  t h a n  that n e c e s s a r y  to a w a r d  m o n e y  d a m a g e s  in 
an o r d i n a r y  c i v i l  a c t i on ."  (In N e w  York, a "fair p r e p o n d e r a n c e  of the e v i d e n c e "  

(wi3i) " s u p p o r t  t hat finding.")

" T o d a y  we h o l d  that the Due P r o c e s s  C l a u s e  of the F o u r t e e n t h  A m e n d m e n t  d e m a n d s  
m o r e  than this." ". .due p r o c e s s  i n q ui re s that the S t a t e  s u p p o r t  its allegation:: 
by <\t l e a s t  c l e a r  an d c o n v i n c i n g  e vi de n c e . "

C u l t i v a t i n g  c o n t a c t ;  f a l l i n g  to m a i n t a i n  c o n t a c t

" . .. th e Stat e m u s t  e s t a b l i s h . . . t h a t . ..the a g e n c y  "made d i l i g e n t  e f f o r t s  to 
e n c o u r a g e  and s t r e n g t h e n  the p a r e n t a l  r e la ti on sh ip . T he  S t a t e  m u 3 t  f ur ther prove 
that d u r i n g  that same period, the ch i l d ' s  na t u r a l  p a r e n t s  failed "s u b s t a n t i a l l y  
and c o n t i n u o u s l y  o r  r e p e a t e d l y  to m a i n t a i n  c o n t a c t  w i t h  or pl a n  for the future 
of the c h i l d  a l t h o u g h  p h y s i c a l l y  and f i n a n c i a l l y  able to do so."
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S t a n d a r d s  r e q u i r e d  to t e r m i n a t e :  is " f a i r  p r e p o n d e r a n c e  o f  e v i d e n c e "  s u f f i c i e n t ?

" T h i r t y - t h r e e  states, the D i s t r i c t  of C o l u m b i a  a nd  the V i r g i n  Islands 
c u r r e n t l y  s p e c i f y  a h i g h e r  s t a n d a r d  o f  proof, in p a r e n t a l  r ig ht s t e r m i n a t i o n  
p r o c e e d i n g s ,  t h an  a "fai r p r e p o n d e r a n c e  of  the e v i d e n c e . "  "The q u e s t i o n  h er e 
is w h e t h e r  N e w  Y o r k ' s  " fa i r  p r e p o n d e r a n c e  o f  the e v i d e n c e "  s t a n d a r d  is c o n s t i t u t­
io n a l l y  s u f f i c i e n t . "

C o n s t i t u t i o n a l  g u a r a n t e e s  to p a r e n t / c h i l d  r e l a t i o n s h i p

"The ca s e  c a s t s  light, h o w e ve r,  o n  the two c e n t r a l  q u e s t i o n s  here —  w h e t h e r  
p r o c e s s  is c o n s t i t u t i o n a l l y  d u e  a n a t u r a l  p a r e n t  at a S t a t e ' 3  p a r e n t a l  rights 
t e r m i n a t i o n  pr oc e e d i n g ,  and, if so, w h a t  p r o c e s s  in due."

E s t a b l i s h i n g  s t a n d a r d s  t h a t m i n i m i z e  p o s s i b l e  e r r o r

" . . t h i s  C o u r t ' s  h i s t o r i c a l  r e c o g n i t i o n  that f r e e d o m  of  p e r s o n a l  c h o i c e  in 
m a t t e r s  of f a m i l y  life is a f u n d a m e n t a l  l i b e r t y  i n t e r e s t  p r o t e c t e d  by the 
F o u r t e e n t h  A m e n d m e n t . "

"The f u n d a m e n t a l  l i b e r t y  i n t e r e s t  of n a t u r a l  p a r e n t s  in the care, custody, 
an d m a n a g e m e n t  o f  thei r c h i l d  d oe s n o t  e v a p o r a t e  s i m p l y  b e c a u s e  they h a ve  n ot  
b ee n m o d e l  p a r e n t s  o r  h a v e  l o s t  t e m p o r a r y  c u s t o d y  of  th e i r  ch i l d  to the f'tate.
E v e n  w h e n  b l o o d  r e l a t i o n s h i p s  a re  strai ne d,  p a r e n t s  r e t a i n  a vi t a l  i n t e r e s t  in 
p r e v e n t i n g  the i r r e t r i e v a b l e  d e s t r u c t i o n  of t h e i r  fa mily life. If a ny thing, perso ns  
faced w i t h  f or ce d d i s s o l u t i o n  of t h e i r  p a r e n t a l  r ig ht s h av e a mo r e  c r i t i c a l  n eed 
for p r o c e d u r a l  p r o t e c t i o n s  t ha n  do th os e r e s i s t i n g  S t a t e  i n t e r v e n t i o n  into 
o n g o i n g  f a m i l y  affa ir s.  W h e n  the S t a t e  m o v e s  to d e s t r o y  w e a k e n e d  fam il ia l bonds, 
it m u s t  p r o v i d e  the p a r e n t s  w i t h  f u n d a m e n t a l l y  fair p r o c e d u r e s . "

F e d e r a l  d u e  p r o c e s s  s t a n d a r d s  a r e  n o t  d i m i n i s h e d  by s t a t e  s t a n d a r d s

" A d d i n g t o n  ( Addington v  Texas, 441 U.S. 418 (1979)) teach es  that, in any 
g i v e n  p ro c e e d i n g ,  the m i n i m u m  s t a n d a r d  of p r o o f  t o l e r a t e d  by the due p r o c e s s  
r e q u i r e m e n t  r e f l e c t s  n o t  o n l y  the w e i g h t  of the p r i v a t e  and p u b l i c  i nt er e s t s  
a ff ec t e d ,  bu t a ls o a s o c i e t a l  j u d q m e n t  a b o u t  h o w  the risk of e r r o r  sh o u l d  be 
d i s t r i b u t e d  b e t w e e n  the l i t ig an ts ."

" " . . . w h i l e  p r i v a t e  p a r t i e s  m a y  b e  i n t e r e s t e d  i n t e n s e l y  in a civ il  d i s p u t e  
o v e r  m o n e y  da mages, a p p l i c a t i o n  of  a " p r e p o n d e r a n c e  o f  the e v i d e n c e "  s t a n da rd  
i n d i c a t e s  b o t h  s o c i e t y ' 3 " m i n i m a l  c o n c e r n  w i t h  the o u t c o m e "  and a c o n c l u s i o n  
that .he l i t i g a n t s  "s ha re  the r i3 k  o f  e r r o r  in r o u q h l y  equ al  fashion." "When the 
S t a t e  b r i n g s  a c r i m i n a l  a c t i o n  to d e n y  a d e f e n d a n t  l i b e r t y  or life, h owever, "the 
i n t e r e s t s  of the d e f e n d a n t  are of s uc h  m a g n i t u d e  that h i s t o r i c a l l y  and w i t h o u t

a n y  e x p l i c i t  c o n s t i t i t i o n a l  r e q u i r e m e n t  they h av e  b e „ n  o r o t e c t e d  by st an da rd s 
of p r o o f  d e s i g n e d  to e x c l u d e  as n e a r l y  as p o s s i b l e  the l i k e l i h o o d  of 'n e r r o n e o u s  
j u d g m e n t . "

S t a t e  m a n d a t e s  i n t e r m e d i a t e  s t a n d a r d s  o f  p r o o l  m a t  t h r e a t e n  p a r e n t s '  l i b e r t y

"The " m i n i m u m  r e q u i r e m e n t s  (of p r o c e d u r a l  due process) b e i n g  a m a t t e r  of 
f e de ra l law, they are not d i m i n i s h e d  b y  the fact that the S ta t e  may h a ve  s p a c i f i e d  
its o w n  p r o c e d u r e s  that it m a y  d e e m  a d e q u a t e  for d e t e r m i n i n g  the p r e c o n d i t i o n s  
to a d v e r s e  p o l i t i c a l  a c t i o n . "

"The C o u r t  has m a n d a t e d  an i n t e r m e d i a t e  s t a n d a r d  of p r o o f  —  "clear and 
c o n v i n c i n g  e v i d e n c e "  —  w h e n  the i n d i v i d u a l  in te r e s t s  at 3take in a state 
p r o c e e d i n g  are b o t h  " p a r t i c u l a r l y  i mp or t a n t "  and "more s u b s t a n t i a l  than m e r e loos 
o f  m o n e y ."

" . . . t h e  C o u r t  has d e e m e d  this level of c e r t a i n t y  n e c e s s a r y  to p r e s e r v e  
f u n d a m e n t a l  fai rn es s in a v a r i e t y  of g o v e r n m e n t - i n i t i a t e d  p r o c e e d i n g s  t hat thre at en  
the i n d i v i d u a l  i n v o l v e d  w i t h  "a s i g n i f i c a n t  d e p r i v a t i o n  of liberty" or "3tigma."

"In p a r e n t a l  ri gh ts  t e r m i n a t i o n  p r o c e e d i n g s ,  the p r i va te  inte re st  a f f e c t e d  
is c o m m a n d i n g ;  the risk of e r r o r  f ro m  u s i n g  a p r e p o n d e r a n c e  s t a n d a r d  is s u b s t a n­
tial; a n d  the c o u n t e r v a i l i n g  g o v e r n m e n t a l  i n t e r e s t  fi vo ri nq  that s t a n d a r d  is 
c o m p a r a t i v e l y  sl ig ht ."
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P a r e n t !s r e l a t i o n s h i p ^ ^ . t h  c h i l d  m o r e  p r e c i o u s  p r o p e r t y  r i g h t s
♦

" L a s s i t e r  tL as si t er  v. D e p a r t m e n t  of S o c i a l  S er vi ce s,  452 U.S. 18 (1981)) 
d e c l a r e d  it "p l a i n  b e y o n d  the n eed for m u l t i p l e  c i t a t i o n "  th a t  a n a t u r a l  
p a r e n t ' s  " de si re  f o r  a n d  r i g h t  to 'the c, m p a n i o n s h i p , care, c ustody, and 
m a n a g e m e n t  o f  his o r  h e r  children' " is an i n t e r e s t  far m o r e  p r e c i o u s  than any 
p r o p e r t y  right ."

A  p a r e n t ' s  i n t e r e s t  in  a c c u r a c y  a n d  jusirice is c o m m a n d i n g

" W h e n  the Sta te  Initiates a p a r e n t a l  r i g h t s  t e r m i n a t i o n  p r o c ee di ng , it seeks 
n o t  m e r e l y  to i n f r i n g e  th a t  f u n d a m e n t a l  l i b e r t y  i nt erest, b ut  to e n d  it. "If 
the S t a t e  p r e v ai ls , it w i l l  h a v e  w o r k e d  a u ni q u e  k i n d  of d e p r i v a t i o n . . .A p a re n t ' s  
i n t e r e s t  in the a c c u r a c y  and j u s ti ce  o f  the d a c i s i o n  t:o t e r m i n a t e  his or he r 
p a r e n t a l  s t a t u s  is, t h e re fo re , a c o m m a n d i n g  one. "

C h i l d ' s  i n t e r e s t s  c o i n c i d e  w i t h  p a r e n t s '  in u & e  o f  e r r o r - r e d u c i n g  p r o c e d u res

"The S t a t e  m a r s h a l s  an a r r a y  o f  p u b l i c  r e s o u r c e s  to p ro v e  ’.t3 case and 
d i s p r o v e  the p arents' case. V i c t o r y  by the S t a t e  not o n l y  mj,Ke:i t e r m i n a t i o n  of 
p a r e n t a l  ri g h t s  p os si b l e ;  it  e n t a i l s  a jud ic i a l  d e t e r m i n a t i o n  that the pare nt s 
are u n f i t  to rai se  t h e i r  o w n  c h i l d r e n . "

"But u nt i l  the S t a t e  p r o v e s  p a r e n t a l  unfit ne ss , the c h i l d  and p a r e n t s  share 
a "ital i n t e r e s t  in p r e v e n t i n g  e r r o n e o u s  t e r m i n a t i o n  of the ir  n a t u r a l  relationship.
T hus, at the f a c t f in di ng , the i n t e r e s t s  of the c h i l d  and his n a t u r a l  pare nt s 
c o i n c i d e  to f a v o r  u se  of e r r o r - r e d u c i n g  p r o c e d u r e s . "

" Since the f a c t f i n d i n g  phas e of a p e r m a n e n t  n e g l e c t  p r o c e e d i n g  is an a d v e r s a r y  
c o n t e s t  b e t w e e n  the S t a t e  and the n a t u r a l  parents, the r e l e v a n t  q u e s t i o n  is 
w h e t h e r  a p r e p o n d e r a n c e  s t a n d a r d  fa i r l y  a l l o c a t e s  the r isk of an e r r o n e o u s  f ac t­
fin d i n g  b e t w e e n  thes e two p ar ti e s . "

R i s k  o f  s u b j e c t i v e  v a l u e s , c u l t u r a l  o r  c l a s s  b i a s

" P e r m a n e n t  n e g l e c t  p r o c e e d i n g s  e m p l o y  i m p r e c i s e  s u b s t a n t i v e  3 t a n d a r d 3  that 
leave d e t e r m i n a t i o n s  u n u s u a l x y  o p e n  to the s u b j e c t i v e  v a l u e s  of the judge."

" B e c au se  p a r e n t s  s u b j e c t  to t e r m i n a t i o n  p r o c e e d i n g s  are o f t e n  poor, u n e d u c a t e d  
o r  m e m b e r s  of m i n o r i t y  g r o u p s , . . .such p r o c e e d i n g s  are o f t e n  V u i e r a b l e  to judgments 
b a s e d o n  c u l t u r a l  o r  cl a s s  bias."

"The S t a t e ' s  a b i l i t y  to a s s e m b l e  its c ase a l m o s t  i n e v i t a b l y  dw ar fs  the parents 
a b i l i t y  to m o u n t  a d e f e n s e . "

"Unli ke  c r i m i n a l  de fe n d a n t s ,  n a t u r a l  p a r e n t s  have no "double jeopardy" 
d e f e n s e  a g a i n s t  re’ea t e d  state t e r m i n a t i o n  effo rt s.  ...even w h e n  the paren ts  
ha v e  a t t a i n e d  the lev el  of fitness r e q u i r e d  by the State, they h ave no s i mi la r 
m e a n s  by  w h i c h  t hey c a n  f o r e s t a l l  future t e r m i n a t i o n  e f f o r t s . "

S t a n d a r d s  b a s e d  o n  q u a n t i t y  r a t h e r  t h a n  q u a l i t y  j e o p a r d i z e  m a r g i n a l  c a s e s

" C o u p l e d  w i t h  a " p r e p o n d e r a n c e  o f  the e v i d enc e"  standard, these factors create 
a s i g n i f i c a n t  p r o s p e c t  of e r r o n e o u s  t er mi na ti on . A s t a n d a r d  of p ro o f  that by its 
v e r y  terms d e m a n d s  c o n s i d e r a t i o n  of the qu an ti ty , r at he r than the q uality, of 
the e v i d e n c e  m a y  rftisdirsct the f a c t f i n d e r  in the m a r g i n a l  case."

"G i v e n  the w e i g h t  of the p r i v a t e  in te r e s t s  at stake, the so c i a l  cost of even 
o c c a s i o n a l  e r r o r  is s i z a b l e .”

I n c r e a s e  the b u r d e n  o f  p r o o f

" R a i s i n g  the s t a n d a r d  o f  p r o o f  w o u l d  h a v e  b o t h  p r a c t i c a l  and s y m b o l i c  c onse- 
qu en se s.  ...The C o u r t  has Long c o n s i d e r e d  the h e i g h t e n e d  s t a n d a r d  of p ro o f  u sed 
in c r i m i n a l  p r o s e c u t i o n s  to be  "a p ri m e  i n s t r u m e n t  for r e d u c i n g  the risk of 
c o n v i c t i o n s  r e s t i n g  o n  f a ct ua l e r ro r. " ... "am e l e v a t e d  s t a n d a r d  o f  p r o o f  in a 
p a r e n t a l  r ig ht s t e r m i n a t i o n  p r o c e e d i n g  w o u l d  a l l e v i a t e  "the p o s s i b l e  risk that 
a f a c t f i n d e r  m i g h t  d e c i d e  to (deprive) an in div i d u a l  b a s e d  s o l e l y  o n  a few 
i s o l a t e d  i n s t a n c e s  of  u n u s u a l  c o n d u c t  ( or ). . . i d i o s y n c r a  tic b e h a v i o r . "

" I n c r e a s i n g  the b u r d e n  o f  p ro o f  is one w a y  to i m p re ss  ‘•he fact f i n d e r  w i t h  
the i m p o r t a n c e  of the d e c i s i o n  a nd  t h e r e b y  p e r h a p s  to reduce the c h a n c e s  that 
i n a p p r o p r i a t e  t e r m i n a t i o n s  w i l l  be o r d e r e d . "


