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(3) A n y  p e r s o n ,  i n c l u d i n g  a n y  e m p l o y e e ,  a g e n t  o r  c o n t r a c t o r  o f

t h e  S T a t e ,  w h o  k n o w i n g l y  a n d  w i l l f u l l y  r e v e a l s  a n y  d a t a  o r

i n f o r m a t i o n  r e q u i r e d  t o  b e  k e p t  confide'ntial b y  t h i s  s u b s e c t i o n

s h a l l ,  h a v e  c o m m i t t e d  a n  o f f e n s e  c l a s s i f i e d  as a  C l a s s  B  f e l o n y

p u r s u a n t  t o  A S  1 1 . 8 1 . 2 5 0 .  (4) W h e n e v e r  a n y  e m p l o y e e  o f  t h e  S t a t e

r e v e a l s  i n f o r m a t i o n  i n  v i o l a t i o n  o f  t h i s  s e c t i o n ,  t h e  p e r m i t t e e
0

w h o  s u p p l i e d  s u c h  i n f o r m a t i o n  to t h e  d e p a r t m e n t ,  a n d  a n y  p e r s o n

t o  w h o m  s u c h  p e r m i t t e e  h a s  s o l d  s u c h  - i n f o r m a t i o n  u n d e r  p r o m i s e  o f

c o n f i d e n t i a l i t y ,  m a y  c o m m e n c e  a c i v i l  a c t i o n  f o r  d a m a g e s  i n  t h e

a p p r o p r i a t e  superior- c o u r t  o f  t h e  S t a t e  o f  A l a s k a  a g a i n s t  t h e

s t a t e .  In a n y  a c t i o n  c o m m e n c e d  a g a i n s t  t h e  s t a t e  p u r s u a n t  t o

t h i s  s u b s e c t i o n ,  t h e  s t a t e  m a y  n o t  r a i s e  as a d e f e n s e  a n y  c l a i m

o f  s o v e r e i g n  i m m u n i t y  o r  a n y  c l a i m  t h a t  t h e  e m p l o y e e  w h o  r e v e a l e d

t h e  c o n f i d e n t i a l  i n f o r m a t i o n  w h i c h  is t h e  b a s i s  o f  s u c h  s u i t  w a s

a c t i n g  o u t s i d e  t h e  s c o p e  o f  h i s  e m p l o y m e n t  in r e v e a l i n g  s u c h  * .
• ♦ ' — 

i n f o r m a t i o n .  (5) A n y  p r o v i s i o n  o f  s t a t e  o r  l o c a l  l a w  w h i c h

p r o v i d e s  for p u b l i c  a c c e s s  t o  a n y  d a t a  o r  a s s o c i a t e d  m a t e r i a l  

r e c e i v e d  o r  o b t a i n e d  b y  a n y  p e r s o n  p u r s u a n t  to  t h i s  s u b s e c t i o n  

(as w e l l  as a n y  r e p r o d u c t i o n ,  a n a l y s i s ,  p r o c e s s i n g ,  o r  i n t e r p r e ­

t a t i o n  o f  s u c h  d a t a  o r  a s s o c i a t e d  m a t e r i a l  b y  t h e  d e p a r t m e n t  o r  

b y  a n y  t h i r d  p a r t y  o n  b e h a l f  o f  t h e  d e p a r t m e n t )  i s  e x p r e s s l y  

p r e e m p t e d  b y  t h e  p r o v i s i o n s  o f  t h i s  s u b s e c t i o n ,  t o  t h e  e x t e n t  

t h a t  it a p p l i e s  t o  s u c h  d a t a  a n d  a s s o c i a t e d  m a t e r i a l ,  o r  r e p r o ­

d u c t i o n ,  a n a l y s i s ,  p r o c e s s i n g  o r  i n t e r p r e t a t i o n  o f  s u c h  d a t a  o r  

a s s o c i a t e d  m a t e r i a l  b y  t h e  d e p a r t m e n t  o r  b y  a n y  t h i r d  p a r t y  o n  

b e h a l f  o f  the d e p a r t m e n t .



* S e c t i o n  2. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n

a c c o r d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .  T h i s  a c t  s h a l l  a p p l y  o n l y  t o  

r a w  f i e l d  d a t a  a n d  a s s o c i a t e d  m a t e r i a l s  a c q u i r e d  f r o m  p e r m i t s

i s s u e d  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

T R H : c a s / 4 1 0
C



The attached language specifically relates to the University o f  
Alaska grant lands section of H3 2.

This language should be substituted for the lancr currently- 
contained in 13 2. It is the language passed from this r e m i t t e e  w i t h  
the exception of clarifying verbage in Section 14 specifying t h a t  t h e  
settle-rent is contingent upon additional legislation and a ppropriation 
by the 1983 Legislature.

The language substitute is supported by the Department a n d  the 
University Board of Regents.



* Section 12. The purpose of secs. 12-16 of t h i s  A c t  is t o  provide 

for the settlement of certain claims and litigation and to transfer 

legal title and management cf university-grant l ands from the Department 

of Natural Resources to the Board of Regents of t h e  University of 

Alaska.

* Sec. 13. Nothing in secs. 12-16 of this A c t  precludes o r  

prejudices negotiations between the Municipality of1 Anchorage a n d  the 

University of Alaska to settle Case Number 3AN-79-280$lCivil, T h ird 

Judicial District, State of Alaska or prejudices c r  otherwise affects
v

the pursuit or outcome of that litigation or diminishes o r  affects the 

rights or interests of the University of Alaska or 'the Municipality of 

Anchorage in that pending litigation.

* Sec. 14. The commissioner of the Department of Natural Resources 

is authorized and directed to convey to the Board o± Regents o f  the 

University of Alaska all right, title, and interest of the State of 

Alaska in and to those university-grant lands identified in Appendices E 

and £ in the document entitled "Settlement Agreement Between t h e  

Department of Natural Resources, the Department of Revenue, and the 

Depart rent of Administration and the University of Alaska," w h i c h  w a s  

submitted to the Alaska State legislature on March 26, 1982, the date of 

the intrcdurtion of this bill, the terms of which a r s  herebv ratified as 

to the duties and obligations of the State of Alaska and the B o ard of 

Regents of the University of Alaska. However, the c o m p e n s a t i o n  due the 

University in land or money shall be subiect to further appropriation bv 

the 1923 legislature.

*Sec. 15. AS 14.40.170(a)(4) is amended to read:



personal property of the university, including the m a n a g e m e n t  o f  

those universitv-arant lands conveyed to the Board o f  R e g e n t s  o f  

the University of Alaska pursuant to sec. 14 o r  Committee

Substitute for House Bill No. 2 (Finance) (Twelfth Legislature) in 

accordance with the purposes provided for by the A c t  o f  M a r c h  4, 

1915 (38 Stat. 1214) , as amended, and the Act o f  J a n u a r y  21, 1929 

(45 Stat, 1091), as emended;

* Sec. 16 AS 14.40.170(a) is amended by adding a  n ^ w  p a r a g r a p h  t o
-*r /#

read:

* t

(7) adept reasonable rules providing for prucer.t t r u s t  

management, and providing for adequate public notice o f  all sales, 

leases, exchanges o r  other dispositions of uaiversitv— g r ant lands, 

or interests therein.



Sections 12-16 of this bill relate to the settlement o f  certain claims 

by the University of Alaska against the State of Alaska, Departments of 

Natural Resources, Administration, and Revenue. This bill was 

acccnpa lied by companion legislation, originally S.B. 876, which 

provided funds to implement the Settlement Agreement between the State 

and the University dated March 12, 1982.

Tne companion legislation, passed as part of the FY 83 budget, provided 

that $500,000 in lapsed funds of the University of Alaska b e  used to 

conduct research to determine the total dollar compensation due the 

Univer*''ty as a result of the Settl=ment Agreement. T h e  funds w i l l  be 

usee! to employ independent professional fee appraisers to determine the 

fair market value of certain University-grant lands w h ich have been 

utilized and/or disposed of by the State at less than fair -zrket value, 

anc to appraise certain state lands which might be conveyed to the 

University in lieu of the payment of monetary damages; to analyze 

University-grant .lands which are currently under lease t o  determine 

which lands should be retained by the University or relinquished to the 

State; to conduct research on financial transactions involving 

University-grant lards; and to process the quitclaim deeds necessary to 

convey clear title to all University-grant lands involved in the 

settlement.

Specifically, the Department of Law, as recipient of these funds, is to 

allocate $110,000 directly to the Department of Natural Resources and 

the balance of $390,000 directly to tire University of Alaska, Statewide 

Office of Land Management. The attached budget contains a breakdewr .,e 

of these funds.
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April 29, 1982

Mr. E d  Gal? n 
Houston

Mr. Ebert Baxter called with the following information on costs of acquisition 
versus processing of seismic data on the North S’ope. T h e  GSI quotes were 
taken from the 1982 GSI Hardwater Group SurvcT Agreement in Alaska while 
the Western Geophysical and C G G  figures were developed from Mr. Baxter's 
p hone conversations with Western and C G G .

Case 1 Case 2 Case 3 Case 4

96 trace 
24 fold 

220' group 
interval

96 trace 
48 fold 

220’ group 
interval

96 trace 
24 fold 

110' group 
interval

96 trace 
48 fold 

110' g roup 
interval

Processing Processing Processing Processing

GSI
Western
C G G

$810/niile
$450/mile
8540/mile

$1,320/mile 
$ 850/mile 
$ 888/mile

$1,620/mile 
$ 850/mile 
$ 888/mile

$ 2 ,640/mile 
$1,5 60/mile 
$1,610/mile

Aeauisition- 
Case 1 only

GSI*
Western**
C G G

$15,000/mile 
$15,000/mile 
$15 ,460/mile

* GSI has a per hour contract, so figure represents historical average.
** Not able to verify, but figure represents approximate historical average.
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Gallatin 
April 29, 1982 
Page 2

In response to m y  questions, Mr. Baxter stated that Cases 1 a n d  2 are 
normally utilized for upland areas and onshore, while Case 4 w a s  utilized o\*er 
ice this year. He also stated that a normal crew will r u n  approximately 500 
miles of data even though some crews will run up to 800-900 miles, a n d  that 
there ore currently over 10 crews working on the North Slope.

In sum m a r y ,  it appears that a normal shoot (500 miles) w o uld cost $7,500,000 
to acquire and $375,000 (using $750/mile as an average) to process. A s s u m ­
ing the legislation is passed in its present form and the state is not selective 
in choosing which data to acquire (which is highly unlikely), the state would 
acquire $75,000,000 worth of raw field data and $3,750,000 worth of processed 
data from the approximately ten crews working this year, at ve r y  little cost 
to the state.

(R . 5

Theresa R. Hebert

TRH:cas/427
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L A W  D E P A R T M E N T

T H E R E S A  R .  H E B E R T  
A T T O R N E Y

A p r i l  27, 1982

D o u g  E a s t
J u n e a u

I h a v e  r e c e i v e d  a c o p y  o f  t h e  a m e n d m e n t  t o  SB 8 7 5  a n d  o f f e r  t h e
f o l l o w i n g  c o m m e n t s :

1. T h i s  a m e n d m e n t  d i d  n o t  d e l e t e  t h e  l a n g u a g e  w h i c h  p r o v i d e s
t h a t  t h i s  b i l l  w i l l  a l l o w  t h e  c o m m i s s i o n e r  t o  c o n d u c t  t h e
p r e - s a l e  a n a l y s i s  r e q u i r e d  b y  A S  3 8 . 0 5 . 1 8 0 ( f ) .  F o r  t h e  
r e a s o n s  l i s t e d  in m y  A p r i l  6, 1982 l e t t e r  t o  M a x  N a l l e y ,  ve 
s h o u l d  s t i l l  o p p o s e  t h i s  l a n g u a g e .  I s u s p e c t  t h a t  m y  
d i s c u s s i o n  w i t h  M a r y  H a l l o r a n  o n  t h i s  p o i n t  w a s  n o t  c o m m u n i­
c a t e d  to K atz.

2. O b v i o u s l y ,  t h e  a m e n d m e n t  w o u l d  g i v e  the C o m m i s s i o n e r  access; 
to r a w  f i e l d  d a t a  a n d  p r o c e s s e d  data. M y  p r i o r  c o m m e n t s  
r e m a i n  t h e  same.

3. T h e  c o n f i d e n t i a l i t y  r e q u i r e m e n t  w a s  n o t  e x t e n d e d  to  a n y  
r e p r o d u c t i o n ,  a n a l y s i s ,  p r o c e s s i n g ,  o r  i n t e r p r e t a t i o n  o f  o u r  
d a t a  p r e p a r e d  b y  t h e  D N R  o r  t h i r d  p a r t i e s  o n  b e h a l f  o f  t h e  
DNR, as M a r y  H a l l o r a n  a g r e e d .  P l e a s e  see m y  A p r i l  21 l e t t e r  
t o  R. H. W e a v e r  for a d i s c u s s i o n  of t h i s  p o i n t  a n d  t h e  d r a f t  
l a n g u a g e  w h i c h  w o u l d  e x t e n d  the c o n f i d e n t i a l i t y  r e q u i r e m e n t .

4. T h i s  a m e n d m e n t  r e m o v e s  a b e n e f i c i a l  p r o v i s i o n  m a k i n g  a g e n t s
a n d  c o n t r a c t o r s  s u b j e c t  to AS  1 1 . 5 6 . 8 6 0 .  A l t h o u g h
A S  1 1 . 5 6 . 8 6 0  (Misuse of C o n f i d e n t i a l  I n f o r m a t i o n - C l a s s  A 
M i s d e m e a n o r )  is n o t  a s u f f i c i e n t  p e n a l t y  f o r  k n o w i n g  a n d  
w i l l f u l  r e l e a s e  of c o n f i d e n t i a l  i n f o r m a t i o n ,  i f  t h e  p r o ­
v i s i o n  is r e t a i n e d ,  it s h o u l d  be  m a d e  a p p l i c a b l e  to a g e n t s  
a n d  c o n t r a c t o r s  of  t h e  S t a t e  (which the e a r l i e r  a m e n d m e n t s  
did) .

A l l  o t h e r  c o m m e n t s  c o n t a i n e r  in my  A p r i l  21 l e t t e r  to  Mr. W e a k e r
r e m a i n  t h e  same.

T R H :c a s / 4  20 
xc: J. C. D a l e

M. F. H a r m o n  
M. D. N a l l e y  
R. H. V7eaver

T h e r e s a  R. H e b e r t

A D'V iS ION OF EXXON CORPORATION
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§ 01.10.080 G e n e r a l  P r o v i s i o n s  

NOTES TO DECISIONS

Cited in North Slope Borough v. Sohio (File Nos. 3460, 3513, 3659), 585 P.2d 534
Petroleum Corp., Sup. Ct- Op. No. 1750 (1978).

Sec. 01.10.080. Computation o f time.

by th e

titu tion

oritv  o f 
:ng th e  
A 1866 ;

. — For 
Tos ami,

NOTES TO DECISIONS

C iv . R . 6 (a ) on  com pu ta tion  o f  time is 
s im ila r to th is section  in certa in  
regards. David v. Sturm, Ruger & Co., 
Sup. Ct. Op. No. 1356 (File No. 3141), 557 
P.2d 1133 (1976).

Leg is la tive  in ten t.
The phrase "unless the last day is a holi­

day, and then it is also excluded" was 
intended by the legislature to exclude a 
Saturday when court is not in session and 
the office o f the clerk is closed. David v. 
Sturm, Ruger & Co., Sup. Ct. Op. No. 1356 
(File No. 3141), 557 P.2d 1133 (1976).

When the act required to be performed 
within a certain period of time is the filing 
of pleadings with the court, the manifest 
intent of the legislature appears to require 
exclusion of the last day from the computa­

tion if it should fall on a day when the 
courts are closed. David v. Sturm, Ruger & 
Co., Sup. Ct. Op. No. 1356 (File No. 3141), 
557 P.2d 1133 (1976).

"H oliday”  defined. —  "Holiday" has 
been defined as "a day upon which the 
usual operations of business are suspended 
and the courto closed, and, generally, no 
legal process is served.”  David v. Sturm, 
Ruger & Co., Sup Ct. Oo. No. 1356 (File 
No. 31411. 557 P.2d 1133 tl976).

For the p u rpose  o f  this section , 
Saturday is a cou rt h o lid a y . David v. 
Sturm, Ruger & Co., Sup. Ct. Op. No. 1356 
(File No. 3141), 557 P.2d 1133 il976i.

Applied in Silides v. Thomas, Sup. Ct. 
Op. No. 1362 (File Nos. 3019, 3020. 3021), 
559 P.2d 80 (1977).

Sec. 01.10.090. Retrospective statutes.

NOTES TO DECISIONS

C o tuts do not in fer  retroactive o p e r ­
ation o f statutes in am biguous circu m ­
stances. Wien Air Alaska v. Arant. Sup 
Ct. Op No. 1796 (File Nos. Jb.:0, 3717), 
592 P.2d 352 (1979).

Curative legislation . — The general 
rule of construction o f curative legislation 
is that u  .reactivity will be ascribed to it 
more readily than to thai which may 
disadvaniageouslv, though legally, affect 
past relations and transactions, Zurfluh v. 
Stale, Sup. Ct. Op. No. 2238 (File No. 
4697), 620 P.2d 690 (1980i.

Procedural changes. — Thit section 
does not address the proce­
dural-substantive distinction. Neverthe­
less, the settled rule of law is that mere 
procedural changes which do not affect 
substantive rights may be applied 
retrospectively. Matanuska Maid. Inc. v. 
Slate, Sup Ct Op No. 2223 (File Nos. 
4640. 4641), 620 P.2d 162 (19601 

Restraint o f  T rad e  Act. — The Attor­
ney General did not i etrospectively apply

the Restraint o f  Trade A ct. AS 45.50.562 
— 45.50.596, by requesting documents 
executed prior to the effective date of the 
statute A party suffers no increased liabil­
ity as a result of the state’s investigatory 
procedure nor doer- the procedure 
otherwise affect u party’s substantive 
rights Matanuska Maid. Inc v. State, 
Sup. Ct. Op. No. 2223 (File Nos. 4640, 
4641 . 620 P.2d 182 (1980)

Tht statutory changes in the power to 
investigate brought about by AS 45.50.590 
et seq. affect only procedure and that mere 
procedural changes which do not affect 
substantive rights are not immune from 
retrospective application. Matanuska 
Maid. Inc v. State. Sup Ct. Op No. 2223 
(File Nos 4640. 4 6 41 1. 620 P.2d 182 
(I960 .

1970 am endm ent to A S  47.10.080 not 
retroactive. — Refusal to give 
retrospective effect to the 1970 amend­
ment to AS 47 10 080 reducing the maxi­
mum age of commitment o f juvenile



delinquents to 19 years o f  age is bolstered 
by this section. Dcvenport v. McGinnis, 
Sup. Ct. C >. No. 1049 (File No. 1942), 522 
P.2d 1140‘(1974).

There is nothing in the amendatory leg­
islation to AS 47.10 060 that indicates an 
intent'on that the sentence reduction 
should 'perate retrospectively. Davenport 
v. McGinnis, Sup. Ct. G'p No. 1049 (File

No. 1942), 522 P.2d 1140 (1974).
A pplied  in State v. K aau. Sup. Ct. Op. 

No. 1536 (File No. 3080), 572 P.2d 775 
(1977); City of Juneau v. Commercial 
Union Ins. Co., Sup. Ct. Op. No. 1906 (File 
Nos. 4040, 4041), 598 P.2d 957 (1979).

Cited in Morgan v. State, Sup. Ct. Op. 
No. 913 (File No. 1527), 512 P.2d 904 
(1973).

Sec. 01.10.100. Effect of repeals or a m e n d m en ts .

NOTES TO DECISIONS

C on stru ction  o f  general saving 
clause. — In accord with original. See 
Alaska Pub. Util. Comm’n v. Chugach 
E!ec. Ass’n, Sup. Ct. 'Op. No. 1636 (File 
Nos. 2969, 29931. 5fi0 P.2d 687 (1978). 
overruled on other grounds, Citv of Jun ;au 
v. Thibodeau, 595 P.2d 626 (1979).

A general saving statute will save rights 
and u..iedies except where a subsequent 
repealing ;>ct indicates that it was not the 
legislative intention that particular rights 
and remedies should be saved. Alaska 
Pub. Util. Comm'n v. Chugach E'ec. Ast'n, 
Sup. Ct. Op. No. 1636 (File Nos. 2909, 
2993), 580 P.2d 667 (11)78), overruled in 
other grounds. City o f Juneau v. 
Thibodeau, 595 P.2d 620 (19V9),

"R ig h t"  m eans vested right.
The term "right' has teen construed to 

mean u vested right. Alaska Pub. Util. 
Comm’n v. Chugach Elec Ass'n, Sup Ct 
Op. No. 1636 (File Nos. 2969, 299h), 580 
P.2d 687 (1978), overruled on other 
grounds, Citv o f Juneau v. Thibodeau, 595 
P.2d 626 (1979).

A nd vested property  rights, etc.
In accord with original. Set Alaska Pub. 

Util. Comm'n v. Chugach Eke. Ass'n. Sup 
Ct. Op. No. 1636 (File Nos. 2969, 2993), 
580 P.2d 687 (1978). overruled on other 
grounds, Cilv of Juneau v, Thibodeau, 595 
P.2d 626 (1979).

E ffect o f  AS 42.05."2Kb) o i  rights o f  
previously  certificated  utility. — See 
Alaska Pub, UtiL Comm'n v. Chugach 
Elec. Ass'n, Sup. Ct. Op. No. 1639 (File 
Nos. 1969, 2993), 560 P.2d 687 < 1978), 
overt uled on other grounds. City i f  Juneau 
v. Thibodeau, 595 P.2d 62 j  (197S).

R epeal by (referendum. — In Alaska 
the referendum operates as a repeal. State

ex rel. Hammond v. Allen, Sup. Ct. Op. No. 
227S (File No. 5056), 625 P.2d 844 (1981).

E ffect o f  filing referendum  petition  
before  effective date o f  statute. — Even 
though a referendum petition was duly 
filed over three months before the effective 
date of AS 39.37.010 — 39.37.150 iJnn- 
uary 1,1976), the rights accrued under the 
elected public officers retirement system 
were not subject to any implied condition 
subsequent of repeal by the electorate, and 
those rights remain fully enforceable. 
State ex rel. Hammond v. Allen, Sup. Ct 
Op. No. 2276 (File No. 5056). 625 P.2o 844 
(1981).

Even assuming the extreme likelihood 
of the subsequent repeal of r. legislative 
enactment, Alaska Const., an. XII, 6 7, 
and subsection (ai of this section preclude 
the finding of an implicit condition subse­
quent in the contracts between partici­
pants in the elected put lie officers 
retirement system (former AS 39.37 010 
— 39.37.150] and the slate of Alaska, since 
subsection (ai provides that "liihe repeal 
. . .  of any law does not release or 
extinguish any . . .  liability incurred or 
right accruing or accrued under such law" 
and finding a condition subsequent to be 
implicit in the cc.itract under con ­
sideration would undermine Alaska 
Const.) art. XII, 5 7. Stale ex rel. 
llnminond v. Allen. Sup. Ct. Op S o  2278 
(File No. 5056), 625 P,2d 844 H981).

Applied in B-C Cable Co. v. City j f  
Jineau. Sup. Cl. No. 2112 ‘ File No 
4537), 613 P.2d 616 11.9801.

Cited in State v. Kaatz, Sup Ct Op No 
1536 (File No. 3030), 572 P.2d 775 1 19771.

§ 01.10.100 A la s k a  S t a t u t e s  S u p p le m e n t  § 01.10.100



m

§ 01.10.080 G e n e r a l  P ro v is io ns § 01.10.080

law at 12 :01 a.m. on the day after it is signed by the governor 
or on the day after he has given written notice that he is allow­
ing the law to become effective without his approval.

(o') A law which specified a definite effective date becomes 
effective at 12:01 a.m., Pacific Standard time, on the date speci­
fied. (§ 5 ch 62 SLA 1962; am § 8 ch 126 SLA 1966)

Effect o f  amendment.— The 1966 
amendment rew rote this section.

Sec. 01.10.080. Computation of time. The time in  which an act 
provided by law is required to be done is computed by excluding 
the first day and including the last, unless the last day is a holi­
day, and then it is also excluded. (§ 6 ch 62 SLA 1962)

This section was taken from  the 
laws o f Oregon. Mahan v. Sparks, 10 
Alaska 295: (19 42 ); Lowe v. Hess, 10 
Alaska 174 (1941).

It m erely states the com m on-law  
rule. Lowe v. Hess, 10 Alaska 174 
(1941).

This statutory  com putation is de­
claratory o f  the com m on-law rule in 
Alaska. Turnbull v. Bonkowski, 274 
F. Supp. 733 (D . Alas. 1967).

A laska's com putation-of-tim e stat­
ute m erely expresses the common 
law. Turnbull v. Bonkowski, 419 F.2d 
104 (9th Cir. 1969).

Common law .— A t com m on law it 
was established if the last day on 
which ar. act was to be perform ed 
fell on a Sunday, then that Sunday 
was excluded and the tim e was ex ­
tended to the follow ing day Wade v. 
Dworkin, Sup. Ct. Op. No 306 (F ile 
No 603), 407 P.2d 587 (1PG5).

The com m on-law  rule is that when 
the period o f time within which an 
act is to be perform ed exceeds one 
week, an intervening Sunday is in­
cluded in the computation. ,.<’ adc v. 
Dworkin, Sup. Ct. Op. No. 306 (F ile 
No. 603), 407 P.2d 587 (19G5).

Legislative intent.— The legislature, 
by virtue of its enactment o f this 
section, manifested its intent to ex­
clude Sundays in the com putation of 
time only when Sunday falls on the 
last day of n period in question. Wade 
v Dworkin, Sup. Ct. Op. No 306 
(F ile No. 603), 407 P.2d 587 (1965)

Exception in common law as to 
com putation o f  person’s a ,ic.— There 
exists a w ell-recognized exception in 
the com m on law as to the com puta­
tion o f  a person ’s age. This exception, 
briefly stated, is that a year must be

counted, not from  th e  day o f  birth, 
hut from  the preced ing  day when 
limitation is figured . T u m bu  v. 
Bonkowski, 274 F_ Supp. 733 (D . 
Alas. 1967).

The com pu tation -of-tim e statute is 
expressive o f only th e  general com ­
mon-law rule and d oes  not presume 
to abrogate the w ell-established  ex ­
ception thereto g overn in g  the com pu­
tation o f a p erson 's  age. I t  follow s 
that the statute has no application  in 
calculating a person ’s age. Turnbull 
v. Bonkowski, 419 F -2d 104 (9th Cir. 
1969).

The supreme i-ourt is en joined by 
the legislature to observ e  the prori-
sions o f  AS 01.10.020, in resolving 
any issue relating, to this section 
and its applicability to the five-day 
tecount provision o f  AS 15.20.430 
Wade v. Dworkin. Sup Ct. Op No. 
306 (F ile  No. 6 0 3 ), 407 P.2d 587 
(1965).

Com puting lim itation  under AS 
15.20.430.— In com puting the five-day 
period o f lim itation  prescribed by 
AS 15.20.430, an in terven ing  Sunday 
is to be included W ade v Dworkin. 
Sup. Ct. Op. No. 3*06 (F ile  No. 603), 
407 P.2d 587 (1965.).

Computation o f th e  lim itations pe­
riod provided hy A S  09.10.070 subse­
quent to the rem oval o f the disability  
of minority is to b e  made by exclu d­
ing the first day and including the 
last. Turnbull v. B onkow ski, 274 F 
Supp. 733 (D . A la s . 1967).

Filing appeal.—  Under this section, 
the day on which the judgm ent is en ­
tered should be exclu ded  in com pu t­
ing the time w i' .in which an applica­
tion fo r  an appeal must be filed M a­
han v. Sparks, 10 A laska 292 (19 42 ).



§ 01.10.090 A l a s k a  S t a tu tes § 01.10.100

purpose is punitive, they then being 
denominated ex post facto laws. It 
is the sense o f  the situation that that 
which im pels prohibition in such case 
exacts clearness o f  declaration when 
burdens are imposed upon com pleted 
and remote transactions, or con - 
quences given  to them o f  which there 
could have been no foresight or " i -  
templation when they we. . .led 
and consum m ated. W atts <.. -aw ard  
School Bd„ Sup. Ct. Op. No. 380 (F ile  
No. 427), 421 P.2d 586 (1966).

Chapter 174. SLA 1957, held to be 
prospective in its operation. — See 
Stephens v Rogers Constr Co., Sup. 
Ct. Op. No 326 (F ile No. 617), 411 
P.2d 205 (1966).

Sec. 01.10.090. Retrospective statutes. No statute is retrospec­
tive unless expressly declared therein. (§ 7 ch 62 SLA 1962)

Alaska has a statutory policy 
against retroactive interpretation o f 
its statutes. Jones Enterprises, Inc. 
v . A tlas Serv. Corp., 442 F.2d 1136 
(9 th  Cir. 1971).

This section embodies the general 
rule on retrospective operation o f 
statutes. W atts v. Sew ard School 
Bii., Sup. Ct. Op. No. 380 (F ile No.
4 2 7 ), 421 P.2d 586 (1966).

Retrospective laws are generally 
unjust, and neithei accord with sound 
legislation  nor with the fundamental 
principles o f  the social compact.
W atts v Seward School Bd., Sup, Ct.
Op. No. 380 (F ile No. 427), 421 P.2d 
586 (1966).

There is absolute p r o h i b i t i o n  
against retrospective law s when their

Sec. 0 1 .1 0 .1 0 0 . E f fe c t  o f  re p e a ls  o r  am en d m en ts , ( a )  T h e  re p e a l 
o r  am en d m en t o f  a n y  la w  does n o t  re le a se  o r  e x t in g u is h  a n y  p en ­
a l t y ,  f o r '  i t u r e , o r  l i a b i l i t y  in c u r r e d  o r  r ig h t  a c c ru in g  o r  a c c ru ed  
u n d e r  su ch  law , u n le s s  th e  r e p e a lin g  o r  a m e n d in g  a c t so  p ro v id e s  
e x p re s s ly . T h e  law  s h a l l be t re a te d  as r e m a in in g  in  f o r c e  f o r  the  
p u rp o s e  o f  s u s ta in in g  a n y  p ro p e r  a c t io n  o r  p ro s e c u t io n  f o r  th e  en ­
fo rc e m e n t  o f  th e  r ig h t ,  p e n a lty , f o r f e i t u r e ,  o r  lia b i l i t y .

(b )  T h e  e x p i r a t io n  o f  a t e m p o r a r y  law  d oe s  n o t re le a s e  o r  e x ­
t in g u is h  a n y  p e n a lty , f o r f e i t u r e ,  o r  lia b i l i t y  in c u r re d  o r  r ig h t  ac ­
c ru in g  o r  a c c ru ed  u n d e r  such  la w  u n le s s  th e  t e m p o ra r y  la w  so  p r o ­
t id e s  e x p re s s ly , and  s u rh  law  s h a l l  be t re a te d  as s t i l l  r e m a in in g  in  
fo r c e  f o r  th e  p u rp o s e  - j. s u s ta in in g  a n y  p r o p e r  a c tion  o r  p ro s e c u ­
t io n  f o r  th e  e n fo rc e m e n t o f  su ch  p e n a lty , f o r f e i t u r e  o r  l i a b i l i t y  o r  
r i g h t  a c c ru in g  o r  a c c ru ed .

( c )  W h e n  a n y  a c t re p e a lin g  a f o rm e r  a c t, s e c tion , o r  p ro v is io n  
is i t s e l f  re p e a le d , su ch  re p e a l d oe s  n o t  re v iv e  th e  f o rm e r  ac t, sec­
t io n , o r  p ro v is io n , u n le s s  it is e x p re s s ly  so  p ro v id e d . (§§  19 -1 -1  
A C L A  1 9 4 9 ;  am  § 1 ch 4 E S L A  1 9 5 5 ; am  § 1 ch 2S  S L A  1 9 5 9 )

Section conleiriplalec penal stat­
ute.— Set- 196-1 Op. A tt ’y Gen., No. 8.

Construction of general saving 
clause.— It is a fundam ental rule o f  
statutory  construction that a general
saving clause or statute preserves 
rights and liabilities which have ac­
crued under the act repealed and op ­
erates to make applicable in desig­
nated situations the law as it existed 
before  the repeal, unless such appli­
cation  is negatived by the express 
term s or clear im plication of a par­
ticular repealing act, or where not 
otherw ise provided by the repealing

act. T erritory  o f Alaska v. Am erican 
Can Co., 16 Alaska 71, 137 F. Supp. 
181 (D. A las. 1956), a ff’d, 17 Alaska 
280, 246 T\2d 493 (9th Cir. 1957). reVd 
on other grounds, 17 Alaska 779, 358 
U.S. 224. 79 S. Ct. 274, 3 L. Ed. 2d 257 
(1959).

And specific saving clause.— W here 
there are saving  clauses in repealing 
statutes which are later in time, con­
stituting the express will o f the le g ­
islature, such have been taken as an 
indication o f  legislative intent to save 
nothing else from  the repeal, and the 
genera! saving statute in force  does

0

v./-

10 G

v.v.v.v.v.v.r.v.v.v.rv.rr: i,
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P M S  J O H N  K ATZ, COMMISS.IONER O F  N A T U R A L  R E S O U R C E S  

J U N E A U  AK

P R E L I M I N A R Y  R E S E A R C H , L N D J C A T E S  S O M E  S T A T E S  R E Q U I R E  S U B M I S S I O N  O F

i

G E O L O G I C  D A T A  A! i N D I T I O N P E R M I T ,  E.G. 1. O R E G O N  ( S E C T I O N

27 4 .  745-DRIL.LING L O G S ,  C A N  R E Q U I R E  O T H E R  D A TA) 2. CAL. ( P U B .  R E S .  S. 
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A P P R O P R I A T E  A D M I N I S T R A T I V E  A G E N C I E S ,  E.G. 1. W A S H  (S. 7 9 . 0 1 . 6 2 4 )  2. 

LA. ( S . - 3 0 . 2 1 2 ) .  S O M E  P E R M I T S  W I L L  H A V E  C O N D I T I O N S  A T T A C H E D ,  E . G .  

T E X A S  (NAT. RES. S. 5 2 . 2 3 3 ) .  S O M E  S T A T E S  A P P A R E N T L Y  H A V E  NO 

C O N D I T I O N S ,  E.G. I. M O N T A N A ,  2. A R K A N S A S ,  3. S O U T H  D A K O T A , 4. 

C O L O R A D O , 5. W Y O M I N G .

D A V I D  KEEHN, R E S E A R C H  A S S I S T A N T  N A T I O N A L  E N E R G Y  L A W  AND P O L I C Y  

I N S T I T U T E
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C o m m it t e e  r e p o r t ®

s e n a t e

S/0.2/U2 FURTHER: lionC

% l L  AD a t e :

Mr. P r e s i d e n t :

TL „ J U D I C I A R Y  . . , C S H B  3 4 (HESS)
T h e  C o m m i t t e e  on  has h a d ____________

cour?-.: t r a n s f e r a b i l i t y  g u i d e  c o v e r i n g  c o u r o o s  o i i e r e d  in postsfccondary 
insti tut iu i i i i

u n d e r  c o n s i d e r a t i o n  an d (a m a j o r i t y  of  the c o m m i t t e e )  (the c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ 1 

[ 1 

[ 1

[ ] 

[ ] 

[ ]

do pa ss [ ] do n ot  pass

do pa ss w i t h  a t t a c h e d  a m e n d m e n t s (s ) 

r e p l a c e  w i t h  CS for 

and r e c o m m e n d s

if. /

I ] sa me  t i t l e  

.[><] ne w t i t l e

AN D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] New Fiscal N o t e

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e f e r r e d  to the ________________ Commi ttee

M E M B E R S  S I G N I N G  
DO PASS

/ ; ./A a.

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N S :
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SENATE JUDICIARY COMMITTEE 

LETTER OF INTENT 

SCS CSHB 34

It is the intent of the Senate Judiciary Committee in passing out 

Senate Committee Substitute for Committee Substitute for House Bill 

34(Judiciary) that the Board of Regents of the University of Alaska 

develop a plan for distribution of revenues derived from university 

lands to be submitted to the legislature by January 10, 1983. The 

Committee intends that in developing this plan the Board consider a 

policy of reinvesting part of the revenues from university lands located 

within the boundaries of local governments so as to benefit the people 

within such communities. The Committee further intends that such a 

policy give appropriate weight to statewide and other area's needs, 

while addressing the objective of benefiting communities near revenue- 

producing university lands.

The Committee further intends that the University and the Munici­

pality of Anchorage negotiate to settle their claims presented in 

litigation (3AN 79 2801 Civil), Third Judicial District and that the two 

parties shall report to the legislature by the tenth day of the 1983 

session on the results of their discussions.

As originally introduced in the Senate, this bill was accompanied 

by companion legislation, originally SB 876, which provided funds to 

implement the Settlement Agreement between the Stjte and the University 

date March 12, 1982.

The companion legislation, passed as part of the FY 83 budget, 

provided that $500,000 in lapsed funds of the University of Alaska be 

used to conduct research to determine the total dollar compensation due



the University as a result of the Settlement Agreement. The funds 11 

be used to employ independent professional fee appraisers to determine 

the fair market value of certain University-grant lands which have been 

utilized and/or disposed of by the State at less than fair market value, 

and to appraise certain state lands which might be conveyed to the 

University or relinquished to the State; to conduct research on 

financial transactions involving University gr.nt-lands; and to process 

the quitclaim deeds necessary to convey clear title to all 

University-grant lands involved ir. the settlement.

Specifically, the Department of Law, as recipient of these funds, 

is to allocate $110,000 directly to the Department of Natural Resources 

and the balance of $390,000 directly to the University of Alaska, 

Statewide Office of Lanad Management. The attached budget contains a 

breakdown use of these funds.





SENATE

Da t e:  C h \ N (r  i  \ / S 1^  /

Mr. P r e s i d e n t :

T h e  C o m m i t t e e  on .TTmTriT&p v ____________________ has had C S H B  36 ( J u d i c i a r y )

p r i v i l e g e  n o t  to d i s c l o s e  s o u r c e s  o f  i n f o r m a t i o n

F U R THER’ None

4/9/81

5

u n d e r  c o n s i d e r a t i o n  a nd  ,'(a m a j o r i t y  o f t h e  c o m m i t t e e )  (.he c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do pass  [ ] do no t  pas s

[ ] do pass  w i t h  a t t a c h e d  a m e n d m e n t s (s )

i [..<] s a m e  t i t l e
[ i  ] r e p l a c e  w i t h  CS for  f-1  [ ] new t i t l e

an d r e & a m m e n d s  K<- < / c > •_____________________________ _________ .

[ ) A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  Fi scal N o t e

[ ] r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t i i e _________________________________________________ C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G .  /
DO P A S S  O T H E , R E C O M M E N D A T I O N S :
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/

C H A I R M A N



Offic ia l Business
Judiciary Committee

Pouch V 
State CapitOi 

Juneau, Alaska 99811

A G E N D A  

W e d n e s d a y ,  M a y  27, 1 9 8 1  1 : 3 0  p.m. 
B u t r o v i c h  C o m m i t t e e  R o o m

C A L L  T O  O R D E R

L E G I S L A T I O N  B E F O R E  C O M M I T T E E :

SB  167 " A n  A c t  r e l a t i n g  to e l e c t i o n  c a m p a i g n s  a n d  
to t h e  c o m p o s i t i o n  a n d  r e s p o n s i b i l i t i e s  of 
t h e  A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

S B  4 8 5  " A n  A c t  p e r m i t t i n g  t h e  v i d e o t a p i n g  o f
t e s t i m o n y  o f  y o u n g  v i c t i m s  of  s e x u a l  a s s a u l t  
.or s e x u a l  a b u s e  o f  a m i n e r ;  a n d  c h a n g i n g  R u l e  
804, A l a s k a  R u l e s  o f  E v i d e n c e  r e l a t i n g  to 
e x c e p t i o n s  to t h e  h e a r s a y  r u l e . "

S B  535 " A n  A c t  r e l a t i n g  to t h e  c r i m i n a l  l a w s  o f  the
s t a t e ."

B 49 " A n  A c t  r e l a t i n g  to l i m i t e d  e n t r y  to c o m m e r c i a l
f i s h e r i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  
d a t e . "

SCSCS'JB 36 " A n  A c t  r e l a t i n g  to t h e  p r i v i l e g e  n o t  to

d i s c l o s e  s o u r c e s  of i n f o r m a t i o n ;  a n d  p r o v i d i n g  
f o r  an  e f f e c t i v e  d a t e . "

S C H E D U L E D  T E S T I M O N Y  (See A t t a c h e d  S c h e d u l e )

A D J O U R N



S e n a t e  J u d i c i a r y  C o m m i t t e e  
H e a r i n g  o f  M a y  27, 1 9 8 1 p a g e

S C H E D U L E D  T E S T I M O N Y :

SB 167 R i c h a r d  Listowslci, C o m m i s s i o n e r  
T h e d a  P i t t m a n ,  D i r e c t o r  
A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n

SB 4 8 5  D a n a  F a b e ,  P u b l i c  D e f e n d e r
R u s s  W e b b ,  P r o g r a m  A n a l y s t  - D e p a r t m e n t  o f  

H e a l t h  &  S o c i a l  S e r v i c e s  
B a r r y  S t e m ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

SB 5 3 5  D a n a  F a b e
B a r r y  S t e r n

SB 49 J o h n  W i l l i a m s ,  C o m m i s s i o n e r
C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  
M a r y  J a b l o n s k i  
R o d g e r  P a i n t e r



Official Business Judiciary Committee

S e n a t o r  B e n n e t t  
S e n a t o r  H o h m a n  
S e n a t o r  P a r r  
S e n a t o r  R a y

FROM: S e n a t o r  R o d e y

DATE: M a y  26, 1981

SUBJECT: C S H B 3 6  "An A c t  r e l a t i n g  to "he p r i v i l e g e  n o t  to
d i s c l o s e  i n f o r m a t i o n  or s o u r c e s  of i n f o r m a t i o n ;
a n d  p r o v i d i n g  f o r  an e f f e c t i v e  da t e . "

P l e a s e  find a t t a c h e d  a n e w  d r a f t  b a s e d  u p o n  the c o m m e n t s  
f o r w a r d e d  to m e  on the f i r s t  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e .  
T h i s  l e g i s l a t i o n  w i l l  be b e f o r e  the c o m m i t t e e  on W e d n e s d a y ,  
M a y  27.

P M R / o d s
A t t a c h m e n t
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M E M O R A N D U M

TO:

FROM:

D A T E : 

SUBJECT:

S e n a t o r  B e n n e t t  
S e n a t o r  H o h m a n  
S e n a t o r  P a r r  
S e n a t o r  R a y  
S e n a t o r  R o d e y

K e v i n  B r u c e  
C o m m i t t e e  A i d e

M a y  13, 1 9 8 1

C S H B  36 " A n  A c t  r e l a t i n g  to t h e  p r i v i l e g e  n o t  to
d i s c l o s e  s o u r c e s  o f  i n f o r m a t i o n ;  a n d  p r o v i d i n g  
f o r  a n  e f f e c t i v e  d a t e . "

F o r  y o u r  r e v i e w ,  I h a v e  a t t a c h e d  a c o p y  o f  the c o m m i t t e e  s u b s t i­
tut e  f o r  t h e  a b o v e - r e f e r e n c e d  l e g i s l a t i o n .  T h e  a m e n d m e n t s ,  as 
d i s c u s s e d  i n  c o m m i t t e e ,  are h _ g h l i g h t e d .

K K B / o d s
A t t a c h m e n t
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3, 1980

t t h r e e  a d d i t i o n ,  
t i o n  on appo in t*

tatives of the
REMOVAL OF

f  section 7443 
.e num ber o f 
ju t  “ 1C”  and
action 7443 o f 
s amended by
section sha ll

PUBLIC LAW 96—440 fS. 1790]: October 13,1980

P R I V A C Y  P R O T E C T I O N  A C T  O F  1980 

F o r  L e g i s l a t i v e  H i s t o r y  o f  A c t ,  s e e  p . 7 3 4 7

A n  A c t  t o  l i m i t  g o v e r n m e n t a l  s e a r c h  a n d  s e i z u r e  o f  d o c u m e n t a r y  m a t e r i a l c  
p o s s e s s e d  b y  p e r s o n s ,  t o  p r o v i d e  a r e m e d y  ( o r  p e r s o n s  a g g r i e v e d  by  v i o ­
l a t i o n s  o f  t h e  p r o v i s i o n s  o f  t h i s  A c t ,  a n d  f o r  o t h e r  p u rp o s e s .

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled. T h a t th is A ct m ay  be Privacy 
cited as the “ P r iv a c y  P ro tec tion  A ct o f  1980” . - Protection Act or

TITLE I— FIRST A M E N D M E N T  PRIVACY PROTECTION 

P a r t  A — U n l a w f u l  A c t s
S ec . 101. (a ) N o tw ith stand ing  an y  o th e r law , it sh a ll be u n law fu l fo r  

a gove rnm en t o ffic e r o r  em p loyee , in connection w ith  the investiga ­
tion o r  p rosecu tion  o f  a  c rim in a l o ffense , to  search  fo r  o r  seize an y  
w o rk  p roduct m a te r ia ls  possessed by a  person reasonab ly  be lieved to 
have a  pu rpose to  d issem inate to  th e  pub lic  a newspaper, book, 
broadcast, o r  o th e r s im ila r  fo rm  o f  pub lic  com m unication , in  o r  
a ffec ting  in te rs ta te  o r  fo re ign  commerce; b u t th is p rov is ion  sh a ll n o t 
im p a ir o r  a ffe c t the  a b ility  o f  an y  gove rnm en t o ffic e r o r  em p loyee , 
pu rsu an t to  o th e rw ise  app licab le  law , to  search  fo r  o r  seize such 
m a te ria ls , i f—

(1 ) th e re  is  p robab le  cause to be lieve th a t  the person possessing 
such m a te r ia ls  has com m itted o r  is com m itting  the  c r im in a l 
o ffense to  which the m a te ria ls  rebate: Provided, however, T h a t a 
gove rnm en t o ffic e r o r  em p loyee m ay no t search fo r  o r  seize such 
m a te ria ls  unde r the  p rov is ions o f  th is  pa rag raph  i f  th e  o ffen se  to  
which th e  m a te ria ls  re la te  consists o f  the receipt, possession, 
com m un ica tion , o r  w ithho ld ing  o f  such m a te ria ls  o r th e  in fo rm a ­
tion  con ta ined  th e re in  (bu t such a  search  o r  se izu re  m ay be 
conducted u n d e r the p rov is ions c f  th is pa rag raph  i f  th e  o ffense 
consists o f  th e  rece ip t, possession, o r com m unication o f  in fo rm a ­
tion  re la t in g  to the  na tion a l defense, c lassified  in fo rm a tion , o r  
res tric ted  d a ta  unde r th e  p rovisions o f  section 793, 794 , 797 , o r  
798  o f  t i t le  18, U n ited  S ta tes Code, o r  section 224 , 225 , o r  227 o f  
the  A tom ic E ne rg y  A ct o f  1954 (42  U .S .C . 2274, 2275, 2277), o r  
section 4 o f  the  Subversive A ctiv ities C on tro l Act o f  1950 (50  
U .S .C . 7 8 3 " ; o r

(2 ) th e re  is reason to be lieve th a t the im m ediate se izu re  o f such 
m a te ria ls  is necessary to  p rr ’cn t the death  of, o r  se riou s bod ily  
in ju ry  to , a hum an  being.

(b) N o tw ith stand ing  any o th e r lnw , it sh a ll be u n law fu l fo r  a 
governm ent o ffic e r o r  em p loyee, in connection w ith the  investigation  
o r  prosecution o f  a c r im in a l o ffence, to search fo r o r  seize docum en­
ta ry  m a te ria ls , o th e r th an  w o rk  p roduct m a te ria ls , possessed by 
person in connection w ith  n purpose to  d issem inate to the  pub lic  _ 
newspaper, book , b roadcast, o r  o th e r s im ila r fo rm  o f  public com m un i­
cation , in o r  a ffe c ting  in te rs ta te  o r  fo re ign  commerce; bu t th is  
p rov is ion  s h a ll not. im p a ir o r  a ffec t the  a b ility  o f  a n y  g ove rnm en t

1980.
42 USC 2000aa 
note.

Work product 
materials, 
search or 
seizure.
42 USC 2000an.

n■ ]
94 STAT. 1879
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Affidavit.

o ffic e r o r  em p loyee , p u rsu an t to  o therw ise app licab le  law , to search 
fo r  o r  seize such m a te r ia ls , i f—

(1 ) th e re  is  p rob ab le  cause to  be lieve  th a t th e  person possessing 
such m a te ria ls  h a s  com m itted o r  is com m itting the  c rim in a l 
o ffense  to  w h ich th e  m a te ria ls  re la te : Provided, however, T h a t a  
gove rnm en t o ffic e r o r  em p loyee m ay  no t search  fo r  o r  seize such 
m a te ria ls  u n de r th e  p rov is ions o f  th is  pa rag raph  i f  th e  o ffense to 
which th e  m a te r ia ls  re la te  consists c f  th e  receipt, possession, 
com m unication , o r  w ithho ld ing  o f  such m a te ria ls  o r  the  in fo rm a ­
tion  conta ined th e re in  (bu t such a  search  o r  se izu re  m ay  be 
conducted u n d e r th e  p rov is ions o f  th is  pa rag raph  i f  the  o ffense 
consists o f  th e  rece ip t, possession, o r  com m unication o f  in fo rm a ­
tion  re la t in g  to  th e  n a tio n a l defense, c lassified in fo rm a tion , o r  
restric ted  d a ta  u n d e r th e  p rov is ions o f  section 793 , 794 , 797 , o r 
793 o f  t i t le  18, U n ite d  S ta tes Code, o r  section 224, 225, o r  227 o f  
the  A tom ic E ne rg y  A ct o f  1954 (42  U .S .C . 2274, 2275 , 2277), o r  
section 4 o f  th e  Subve rs ive  A ctiv ities  C on tro l A ct o f  1950 (50 
U .S .C . 783));

(2 ) th e re  is reason  to  be lieve  th a t th e  im m ediate se izu re  o f  such 
m a te ria ls  is necessary  to  p reven t th e  death  o f, o r  serious bod ily  
in ju ry  to , a hum an  being;

(3 ) th e re  is reason  to  be lieve  th a t th e  g iv ing  o f  notice pu rsuan t 
to  a  subpena duces tecum  w ou ld  re su lt in  th e  destruction , 
a lte ra t io n , o r  concea lm en t o f  such m a te ria ls ; o r

(4 ) such m a te ria ls  h ave  no t been produced in response to a 
c ou rt o rd e r d irec tin g  com p liance w ith  a  subpena duces tecum , 
and—

(A ) a l l a p p e lla te  rem ed ies have  been exhausted ; o r
(B ) th e re  is reason  to  be lieve th a t the  de lay in an  investiga­

t io n  o r  t r ia l occasioned by fu r th e r  proceedings re la tin g  to 
th e  subpena w ou ld  th rea ten  the  in te rests o f ju s tice .

(e ) In  the  even t a  sea rch  w a rra n t is sought pu rsu an t to  p a rag raph  
(4XB) o f  subsection (b), th e  pe rson  possessing the  m a te ria ls  sh a ll be 
a ffo rded  adequate op p o rtu n ity  to  subm it an  a f f  dav it se tting  fo rth  the 
basis fo r  an y  contentic*. th a t the  m a te ria ls  sought a re  no t subject to 
seizure.

P a r t  B — R e m e d ie s , E x c e p t io n s , a n d  D e f in it io n s

Customs laws. 42 USC 2000uo-5.

Dnmiiftcs, civil actions4Z USC 2000no-G.

S ec . 105. T h is  Act s h a ll n o t im p a ir o r  a ffec t th e  ab ility  o f  a  
gove rnm en t o ffic e r o r  em p loyee , pu rsu an t to  otherw ise app licab le  
law , to conduct searches nnd se izu res a t the borders of, o r  a t 
in te rn a tio n a l po in ts o f, e n try  in to  th e  U n ited  S ta tes in o rd e r to 
en force the  custom s law s o f  the U n ited  S tates.

S ec . 10G. (a ) A  person aggrieved by a search fo r o r  c izu re o f  
m a te ria ls  in  v io la tion  o f  th is Act sh a ll nave a c iv il cause o f  action fo r 
damages fo r  such search  o r  se izu re—

(1 ) against the  U n ited  S ta tes , aga in st a S ta te  which has waived 
its sovere ign  im m un ity  unde r the  C onstitu tion  to  a  c la im  fo r 
dam ages re su lt in g  from  a  v io la tion  o f  th is Act, o r  against any  
o th e r g ove rnm en ta l un it, a l l  o f  which sh a ll be lia b le  fo r v io la ­
tions o f  th is  A c t by th e ir  o ffice rs  o r  emp loyees w h ile  acting 
w ith in  the scope o r  unde r c o lo r o f  th e ir o ffice o r em p loym ent; a:vd

(2 ) aga in st an  o ffic e r o r  em p loyee o f  a S la te  who has v io leu -d  
th is  A ct w h ile  ac ting  w ith in  the scope o r unde r c o lo r o f  his o ffice 
o r  em p loym en t, i f  such S ta te  has no t waived its sovereign 
im m un ity  as p rov ided in p a rag raph  ( i ) .

91' STAT . 1 8 8 0
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(b ) I t  s h a ll be c
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(b ) I t  s h a ll be a complete defense to  a c iv il action b rou gh t u nde r Defer-se. 
pa rag raph  (2) o f  subsection (a ) th a t th e  o ffic e r o r  em p loyee had a 
reasonab le  good fa ith  belie f i n  the  law fu ln ess  o f  h is conduct.

(c) ' fh e  U n ited  States, a  S ta te , o r  an y  o th e r  g ove rnm en ta l un .'. 
lia b le  fo r  v io la tions o f  th is Act unde r subsection (a X l) , m ay  no t asse : 
as a  defense to  a  c la im  a ris ing  u n d e r th is  A ct the im m un ity  o f th * 
o ffic  er o r  employee whose v io la tion  is .om p la in ed  o f o r  h is  re a son so le  
good fa ith  b e lie f in the law fu ln ess o l h is conduct, except th a t such a 
defense m ay be asserted i f  the v io la tio n  com p la ined  o f  is th a t o f  a 
ju d ic ia l officer.

(d ) The rem edy provided by  subsection (a X l)  aga in st th e  U n ited  
S tates , a  S tate , o r any  o th a r gove rnm en ta l u n it is exc lu s ive  o f an y  
o th e r c iv il action o r proceeding fo r  conduct constitu ting  a v io la tion  o f  
th is  Act, against the officer o r  em p loyee whose v io la tion  gave rise to  
the  c la im , o r  against the estate o f  such o ffic e r o r  em p loyee .

(e) Evidence otherw ise adm iss ib le  in  a  proceed ing s h a ll n o t be Evidence, 
exc luded on the basis o f  a  v io la tion  o f  th is Act.

(f) A person having a  cause o f  ac tion  unde r th is  section sh a ll be Damage 
en tit led  to recover ac tua l dam ages bu t n o t less th an  liqu ida ted  recovery 
damages o f  $1,000, and s u ;h  reasonab le  a tto rn eys ' fees and o th e r 
lit ig a tion  costs reasonab ly in cu rred  as the  cou rt, in  its  d iscretion ,
m ay  aw ard : Provided, however, T h a t the  U n ited  S ta tes , a  S ta te , o r  
an y  o th e r governm enta l un it sh a ll n o t be lia b le  fo r  in te re s t p r io r to  
judgm en t.

(g) The A tto rney  G enera l m ay se tt le  a c la im  fo r  dam ages b rough t 
aga in st the Un ited  States u n de r th is  section , and s h a ll p rom u lga te  
regu la tion s to provide fo r the  com m encem ent o f  an  adm in is tra tiv e  
in q u iry  fo llow ing a de te rm ina tion  o f  a  v io la tio n  o f  th is  A ct by an 
o ffic e r o r employee o f the Un ited S ta te s  and fo r  the im position  o f  
adm in istra tive  sanctions against such o ffic e r o r  em p loyee , i f  
w arran ted .

(h ) The d istric t courts sh a ll have  o r ig in a l ju r isd ic t io n  o f  a l l c iv il 
actions a ris ing  under th is section.

S kc . 107. (a ) "D ocum enta i}' m a te r ia ls ” , as used in th is  Act, m eans 
m a te ria ls  upon which in fo rm a tion  is recorded , and inc ludes, b u t is 
n o t lim ited to, w ritten o r  p rin ted  m a te ria ls , pho tog raphs, m otion 
p ic tu re  film s, negatives, video tapes, aud io tapes, and  o th e r m echanv 
c a lly , m agen tica lly  o r  e lect ron ica lly  recorded cards, tapes, o r  dis< 
bu t does not include contraband o r  th e  fru it s  o f  a  c rim e  o r  th ings 
o therw ise c rim in a lly  possessed, o r  p rop e rty  designed o r  intended fo r  
use, o r  which is o r has been used as, the  m eans o f  com m itting  a—i 
c rim in a l offenSfe.  „

(b) “ W ork product m a te ria ls " , as used in th is  Act, m eans m a te ria ls ,1 
o th e r than  contraband o r the [pite  o f  a c rim e  o r  th ings o the rw ise ! 
c r im in a lly  possessed, o r  p rop e rty  aesigned o r  in tended fo r  use, o r !  
which is o r has been used, as the m eans o f  com m itting  a c r im in a l, 
o ffense , and—

(1 ) in .tic ipation o f  com m un ica ting  such m a te ria ls  to th e  
public , a i . :  prepared , produced, au th o red , o r c rea ted , w hethe r by 
th e  person in possession o f  the m a te ria ls  o r  by an y  o th e r person ;

(2 ) a re  possessed fo r the pu rposes o f  com m un icating  ouch 
m a te ria ls  to the public; and

*3) include m enta l im p ressions, conc lusions, op in ions, or th e ­
o ries  o f  the person who p rep a red , produced, au th o red , o r  c rea ted  
6uch m aterin l.

(c) “ Any o th e r governm enta l u n it” , as used in th is  A ct, inc ludes the  
D is tric t o f C o lum bia , the C om m onw ea lth  o f  P u e rto  R ico any  te r r i-

Attorney 
Citnern l, claims 
settlement; 
regulations.

Jurisd iction .

Definitions. 
42 USC 
2<J00un-7.

94 STAT. 1881
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to ry  o r  possession o f  the U n ited  S ta tes , and any  loca l governm ent, 
u n it o f  loca l governm ent, o r  any  u n it o f  S ta te  governm ent.

S ec . 108. The p rov is ions o f  th is  t it le  sh a ll ^-ecome e ffec tive on 
J a n u a ry  1 ,1 981 , except th a t in so fa r as such p rovisions a re  app licab le 
to a S ta te  o r any  gove rnm en ta l u n it  o th e r than  the U n ited  S ta tes , the 
p rov is ions o f th is t it le  s h a ll become e ffec tive one y e a r from  th e  date  o f 
enactm ent o f  th is  Act.

T IT L E  H -A T T O R N E Y  G E N E R A L  G U ID E L IN E S
S ec . 201. (a ) The A tto rn ey  G en e ra l s h a ll, w ith in  s ix m on ths o f  date 

o f  enactm ent o f  th is  A ct, issue gu ide lines fo r th e  procedures to  be 
employed by an y  Fed e ra l o ffic e r o r  emp loyee, in  connection w ith  the 
investigation o r  p rosecution o f  an  o ffense , to  obtain docum en tary  
m a te ria ls  in  the p riv a te  possession o f  a person when the person is not 
reasonab ly  believed to be a suspect in such o ffense o r  re la ted  by blood 
o r m a rriag e  to such a suspect, and  when the m a te ria ls  sought a re  not 
contraband or th e  fru its  o r in s trum en ta lit ie s  o f  an offense. The 
A tto rn ey  G ene ra l sh a ll in co rp o ra te  in such gu ide lines—

(1) a recogn ition o f  the  p e rsona l p rivacy  in te rests o f  the person 
in possession o f  such docum en ta ry  m ate ri ils;

(2) a requ irem en t th a t  the le a s t in tru si ve method o r  m eans o f 
ob ta in ing  such m a te ria ls  be used wh ic li do no t su b s tan tia lly  
jeopa rd ize  the a v a i la b i lity  o r  u se fu lness o f  the  m a te ria ls  sought 
to be obtained ;

(3 ) u recogn ition o f  speu.al concern fo r  p rivacy in te res ts  in 
cases in which a search  o r se izu re  fo r such documents would 
in trude  upon a  known con fid en tia l re la tion sh ip  such as th a t 
which m ay ex is t between c le rgym an  and pa rish ion e r; law ye r and 
c lien t; o r  docto r and pa tien t; and

(4) a requ irem en t th a t an app lica tion  fo r  a  w a rran t to  conduct 
a  search governed by th is  t it le  be approved by an a tto rn ey  fo r 
the governm ent, except th a t in  an  emergency s itu a tion  the 
app lica tion  m ay be app roved by a n o th e r app rop ria te  supe rv iso ry  
o ffic ia l i f  w ith in  24 h ou rs  o f  such emergency the jip p rop ria te  
U n ited  S tates A tto rn e y  is n o t i f ie d .'

(b ) The A tto rn ey  G ene ra l s h a ll c o lle c t and compile in fo rm a tion  on, 
and repo rt a n n u a lly  to the  Com m ittees on the Jud ic ia ry  o f  the Senate 
and the House o f  R ep resen ta tives on the  use o f  search w a rra n ts  by 
F ede ra l o ffice rs and em p loyees fo r  docum en ta ry  m a te ria ls  described 
in subsection U»X3).

34 STAT. 1882

§
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Society of Professional Journalists
F a r th e s t  N o rth  C h a p te r S igm a D e lta  Chi
B ox  7 4 5 7 3
F a irb a n k s , A k . 9 9707

May 11, 1981

Sen. Char.ie Parr 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Pear Charlie:

I promised you a letter on why we would prefer action be delayed until next session 
of the Legislature on HB 36.

Thp shield law, which is amended by HB 36, is an imperfect instrument at best currently.
To my knowledge, no decision has ever been rendered that depended on AS 09.25.150-220.
In only once instance that I am aware of h;:s the privilege been invoked by a news person 
and that was by Robert Porterfield of the Anchorage Daily News. In that case the 

privilege was never tested since the court ruled that the information the reDorter 

had was not essential to the case. So the shield has never been tested in Alaska.

Some of our members believe that a limited shield law such as Alaska presently has is
of limited value to the press and would like to see the statute completely redone.
Since it has not been a pressing matter, the Freedom of Information Task Force placed 
it third on its list of priorities, behind an FOI bill and modifications of the open

meetings law (which we have not begun to work on either).

HB 36 was designed to extend the reporter's; privilege to phot.onraohers and raH io and 
television broadcasters. SCS CSHB 36(SA) seems to us to go beyond that. Now we are 
no longer talking about disclosing the source of information, but we are also talkino 
'.bout disclosing notes.and other documents prepared or o Ktained while acting as a 

reporter. I am concerned about the phrase on nage 1 line 17 "while acting as a reporter." 
I would much rather this be phrased "while gatherino and/or publishino news." I am 

not sure what "acting as a reDorter" means, but I have a pretty good idea of what it 
means to oather and/or publish the news.

Currently, the only thin£ a reporter can be compelled to do is disclose the source
of information if the privilege is denied. Under the State Affairs Substitute, the

reporter would have to divulge notes, documents, photos, negatives and tanes if the 

privilege is denied. I don't think our membership is M k e l y  to agree with all of that 

and would like to see it either stricken from the bill or modified to guarantee that 

all possible efforts will be made to seek the information elsewhere before the courts 
deny the privilege and force the news person to disclose.

o Dedicated to P rofessionalism  in Journalism



Sen. Charlie Parr -2- May 11, 1981

Essentially, I am asking for more time to study the natter so that we have the 

advantage of seeking information from other states and developing a piece of 
legislation that will serve all interests in the best manner possible.

Since I know of no abuse of the privilege, I see no hurry to pass this out 

this session and I think we could devise a better bill given more time to 
adequately study the matter and consult more widelv with our members.

Any help you can give us in this matter would be greatly appreciated.

Sincerely yours,

Dean M. Gottehrer 
Chairman

Alaska Freedom of Information Task Force
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I N  THE HOUSE BY THE JUDI CI AR Y C OMMITTEE

CS FDR HOUSE BILL NO. 36 (Judiciary)

IN T HE  LEGISLATURE OF THE STATE OF ALASKA 

T W EL FT H L EGISLATURE - FIRST S E S SI ON  

A BILL

For an Act untitled: "An Act re lating to the priv il eg e not to disclose

sources of information: and provi di ng  for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25.150 is repealed and r eenacted to read:

Sec. 09.25.150. CLAIMING OF PRIVILEGE BY PUBLIC OFFICIAL OR RE­

PORTER. Except as provided in AS 09.25.160 - 09.25.220,

(.’I) a public official may not be compelled to disclose the 

source of in formation obtained by him while a cti ng  in the course of his 

duties as a public official: and

(2) a reporter may not be compelled to disclose the source 

of infor ma ti on  obtained by him, nor may he be required to produce 

photographs, photographic negatives, or au di o or video tapes.

* Sec. 2. AS 09.25.160(a) is amended to read:

(. ) W hen u public official or reporter claims the privilege in a 

cause b ei ng  heard before the supreme court or a superior court of-this
r  n T t f  fc). ORT. e .

state, a person who has the right to question! hlnY in that proceeding,

or the court on its own motion, may challenge the claim of privilege.

The court shall make or cause to be made w h a te v er  inquii the court

thinks n ec es s ar y  to a d et ermination of the issue. The inquiry may be

made i mm e di a te ly  [INSTANTER] by way of questions put to the wLtness 

claiming the privilege and a decision then rendered, or the court may 

require the presence of other x^itnesaes or d oc um en ta ry  showing or may 

order a special hearing for the determination of the issue of privilege.

-1- CSHB  36(Jud)



* Sec. 3. AS 09.25.160(b) is amended to read:

(b) The court ma y deny the privilege and may order the public

official or the reporter to t estify, or may order a reporter to produce

photographs, p ho to graphic negatives, or audio or video tapes, imposing

ofz ori
whatever limits upo n the t estimony and up o n the right of c r o s s - ex a mi na­

tion of the witne:-s as m a y  be in the public interest or in the interest 

of a fair trial or a fair h e a r i n g , if it finds the w it h ho l di ng  of the 

testimony would

((1)] resul t in a miscar ri ag e of justice or the denial of a 

fair trial or a fair h e a ri n g to those who challenge the privilege [; OR

(2) BE CO NTRARY TO T HE  PUBLIC INTEREST].

* Sec. A. AS 09.25.170(b) is amended to read:

(b) If, in a hearing, a public official or a r ep orter should r e­

fuse to divulge the source of his information, or a repor ter  should r e­

fuse to produce photographs, photographic negatives, or audio or v: leo 

t a p e s , the age nc y^  [BODY,] person, official, or par ty  seeking the 

information may apply to the superior court for an order divesting the 

official or reporter of the privilege. When the issue is raised before 

the supreme or a superior court, the application must be made to that 

c o u r t .

* Sec. 5. AS 09.25.190 ir amended to read:
»• ’ • *

Sec. 09.25.190. EXTENT OF PRIVILEGE. When a public official or 

reporter claims the privilege conferred by AS 09.25.150 - 09.25.220, 

and the public official or reporter has not been divested of the p r i­

vilege by order of the supreme or superior court, th e  public o f f i­

cial, the reporter or [NEITHER HE NOR] the news organization with which 

he was associated may not thereafter be permitted to plead or prove the 

sources of information withheld, and a reporter may not be required to 

pro du ce  photographs, photographic negatives, or audio or video tape s f

-2- CSHB 36(Jud)



unless the informant consents in writing or in ope n court.

* Sec. 6. AS 0 9 .2 5 . 2 2 0 ( 4 ) (A)(ii) is amended to read:

(ii) provi di ng n e w s r e e l s , audio or video tapes, or

other m o ti o n picture news for public showing; or

* Sec. 7. Thi s Act takes effect immediately-in ncordance wi t h AS 01.10.-

070(c).

-3- CSHB 36(Jud)



O ffic ia l Business

Senate
C o m m itte e  on S t a t e  Affairs Pouch v

State Capito l 
Juneau, A laska 99811

A p r i l  2, 1 9 8 1  

1 : 3 0  p . m .

B e h r e n d s  B l d g ,  

J u n e a u

M E M B E R S  P R E S E N T S E N A T O R  F I S C H E R ,  C H A I R  

S E N A T O R  C O L L E T T A  

S E N A T O R  S T I H S O N

A G E N D A : C S H B  3 6  ( J u d )  " A n  A c t  r e l a t i n g  to t h e  p r i v i l e g e  n o t

to d i s c l o s e  s o u r c e s  o f  i n f o r m a t i o n ;  a n d  p r o v i d i n g  f o r  

a n !e f f e c t i v e  d a t e . "

S B  93 " A n  A c t  r e l a t i n g  to t h e  d e c e n t r a l i z a t i o n  o f  t h e  

e x e c u t i v e  b r a n c h  o f  t h e  s t a t e  g o v e r n m e n t ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

■r,B 2 27 " A n  A c t  d e s i g n a t i n g  p r o g r a m s  a n d  a c t i v i t i e s  l o r  

r e v i e w  a n d  t e r m i n a t i o n  u n d e r  A S  A 4 . 6 6 ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

S B  3 2 3  T a k e n  u p  a t  e v e n i n g  h e a r i n g  o n  t h i s  d a t e

C h a i r m a n  F i s c h e r  c a l l e d  t h e  m e e t i n g  to o r d e r  a t  1 : 4 8  p . m .  a n d  i n v i t e d  

t e s t i m o n y  o n  C S H B  36  ( J u d ) .

R e p r e s e n t a t i v e  F r e d  B r o w n , p r i m e  s p o n s o r  o f  t h e  o r i g i n a l  a n d  C h a i r  

o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  w h i c h  p r o v i d e d  a c o m m i t t e e  s u b s t i ­

t u t e ,  p r e s e n t e d  a n  o v e r v i e w  o f  t h e  b i l l .  D i s c u s s i o n  c e n t e r e d  

a r o u n d  t h e  p u r p o s e  o f  t h e  l e g i s l a t i o n  ( to  e x t e n d  t h e  c o n d i t i o n a l  

p r i v i l e g e  n o t  to d i s c l o s e  s o u r c e s  o f  I n f o r m a t i o n  n o w  e n j o y e d  b y  

r e p o r t e r s  to  s t i l l  a n d  T V  n e w s  p h o t o g r a p h e r s )  a n d  o n  t h e  H o u s e  

J u d i c i a r y  C o m m i t t e e ' s  d e t e r m i n a t i o n  t h a t  n o  c h a n g e  i n  C o u r t  R u l e s  

w o u l d  b e  r e q u i r e d .  T h e r e  h a d  b e e n  s o m e  c o n s i d e r a t i o n  g i v e n  to 

c h a n g i n g  R u l e  //501 to p r e v e n t  a c o n f l i c t  a r i s i n g  b e t w e e n  t h e  p r o ­

v i s i o n s  o f  t h e  b i l l  a n d  r u l e s  g o v e r n i n g  c o u r t  p r o c e d u r e  u n d e r  w h i c h  

t h e  p r i v i l e g e  i s  I n v o k e d  i n  c o u r t .  It w a s  d e t e r m i n e d  ( a n d  e x p l a i n e d  

i n  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e ' s  l e t t e r  of i n t e n t )  t h a t  t h e  b i l l  

a d d r e s s e s  t h e  s u b s t a n t i v e  l a w  w h i c h  d e f i n e s  w h e n  a p r i v i l e g e  d o e s  

o r  d o e s  n o t  e x i s t  o n  t h e  p a r t  of a j o u r n a l i s t  o r  a p u b l i c  o f f i c i a l .

C h a i r m a n  F i s c h e r  i n t e r j e c t e d  t h a t  t h e  A l a s k a  N e w s p a p e r  A s s o c i a t i o n  

h a d  s e n t  w r i t t e n  t e s t i m o n y  i n  s u p p o r t  o f  t h e  l e g i s l a t i o n ,  a n d  i n c l u ­

d e d  s o m e  c o n s t r u c t i v e  s u g g e s t i o n s  to c o r r e c t  p o t e n t i a l  p r o b l e m s  in
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. S e n a t e  S t a t e  A f f a i r s  

4 - 2 - 8 1  M i n u t e s  

P a g e  t w o

t h e  l a n g u a g e  i n  S e c t i o n  2; t h i s  s e c t i o n  w o u l d  p e r m i t  a j u d g e  to 

d e n y  p r i v i l e g e  m e r e l y  b y  f i n d i n g  t h a t  w i t h h o l d i n g  t e s t i m o n y  o r  

e v i d e n c e  w o u l d  b e  " c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t " .

C h a i r m a n  F i s c h e r  s t a t e d  t h a t  h e  f e l t  t h e  m e a s u r e  w a s  a n  i m p o r t a n t  

o n e ;  h e  c i t e d  t h e  i m p o r t a n c e  o f  p r o t e c t i n g  n e w s  s o u r c e s  a n d  t h e  

f r e e d o m  o f  t h e  p r e s s  i n  o r d e r  t h a t  t h e  p u b l i c  s h o u l d  h a v e  a d e q u a t e  

i n f o r m a t i o n .  H e  s u g g e s t e d  t h a t  n o t e s  o f  r e p o r t e r s ,  c o m p u t e r  t a o e s  

a n d  " a n y  o t h e r  d o c u m e n t a t i o n  o f  n e w s  s t o r i e s  s h o u l d  a l s o  b e  p r o t e c t e d

R e p . B r o w n  s t a t e d  t h a t  t h e  A G ' s  o f f i c e  h a d  d e s c r i b e d  t h e  l a n g u a g e  

o f  t h e  b i l l  a s  b o t h  e x p a n d i n g  a n d  l i m i t i n g .  I t  i s  n o t  c l e a r  f r o m  

t h e  l a n g u a g e  i n  t h e  b i l l  e x a c t l y  w h a t  i s  m e a n t  b y  m a t e r i a l s  g a t h e r e d  

w h i l e  o n e  i s  " a c t i n g  i n  t h e  c o u r s e  o f  h i s  d u t i e s  a s  a r e p o r t e r " .

C o m m i t t e e  m e m b e r s  d e t e r m i n e d  t h a t  t h e  d e f i n i t i o n  o f  " r e p o r t e r "  s h o u l d  

b e  e x p a n d e d  to i n c l u d e  c a m e r a  o p e r a t o r s ,  p r o d u c t i o n  c r e w s ,  e d i t o r s  

a n d  p u b l i s h e r s  o f  n e w s  o r g a n i z a t i o n s .  C h a i r m a n  F i s c h e r  r e c o m m e n d e d  

a l e t t e r  o f  i n t e n t  a c c o m p a n y  t h e  b i l l  to r e f e r e n c e  H o u s e  f i n d i n g s ,  

a n d  t h a t  a-, c o m m i t t e e  s u b s t i t u t e  b e  d r a f t e d  w h i c h  w o u l d  r e f l e c t  d i s ­

c u s s i o n  a t  ie h e a r i n g .

S B  1 9 3

S e n  i t o r  P a r r , p r i m e  s p o n s o r  o f  S e n a t e  B i l l  9 3 ,  p r o v i d e d  t e s t i m o n y  

i n  s u p p o r t  o f  t h e  m e a s u r e ,  i n t e n d e d  to a d d r e s s  t h e  p r o b l e m  o f  

o v e r - c e n t r a l i z a t i o n  o f  s t a t e  f u n c t i o n s .  T h e  b i l l  r e q u i r e s  d e c e n t r a l i ­

z a t i o n  a n d  r e q u i r e s  t h a t  r e g i o n a l / l o c a l  o f f i c e s  b e  e s t a b l i s h e d  so  

t h a t  o n l y  1 5 %  o f  t h e  s t a t e  e m p l o y e e s  w o u l d  b e  w o r k i n g  i n  t h e  c a p i t a l .  

E n a c t m e n t  of t h e  m e a s u r e  w o u l d  p r o m o t e  d e c e n t r a l i z a t i o n  o f  t h e  d e ­

c i s i o n  m a k i n g  p r o c e s s  i n  a d d i t i o n  to p e r s o n n e l .  T h e  l o c a t i o n  o f  

t h e  c a p i t a l ,  h e  s t a t e d ,  w a s  n o t  a p p l i c a b l e  to t h e  b i l l .  I n  r e s p o n s e  

to t h e  q u e s t i o n ,  " W h a t  k i n d s  o f  o b s t a c l e s  h a v e  y o u  r u n  i n t o ,  w h a t  

o p p o s i t i o n ? "  S e n a t o r  P a r r  s t a t e d  t h a t  i t  w a s  r e g a r d e d  b y  s o m e  p e o p l e  

a s  a " p r o - m o v e "  b i l l ;  if f u l l y  i m p l e m e n t e d  i t  w o u l d  c o n s i d e r a b l y  

r e d u c e  t h e  n u m b e r  o f  s t a t e  e m p l o y e e s  i n  J u n e a u .  A  s a f e g u a r d  m e c h a n i s m  

i n  t h e  b i l l  i s  g u b e r n a t o r i a l  a p p r o v a l  o f  t h e  p l a n .

C h a i r m a n  F i s c h e r  s u g g e s t e d  t h a t  s t a t e  a g e n c i e s  b e  a s k e d  to r e s p o n d  

s u b s t a n t i v e l y  to t h e  p r o p o s e d  l e g i s l a t i o n ;  it  n e e d s  to b e  d e t e r m i n e d  

w h e r e  e m p l o y e s s  a r e  l o c a t e d  in t h e  s t a t e ,  w h e r e  t h e  d e c i s i o n  m a k i n g  

p r o c e s s  t a k e s  p l a c e  a n d  a g a m e  p l a n  n e e d s  to b e  d e v e l o p e d  f o r  d e c e n ­

t r a l i z a t i o n  .

S e n a t o r  P a r r  k n e w  o f  n o  a g e n c >  o f f h a n d  w h i c h  n o w  m e e t s  t h e  i n t e n t i o n  

o f  t h e  b i l l .

S B  22 7

S e n a t o r  S t u r g u l e w s k i , c h a i r  of  th 

C o m m i t t e e ,  p r o v i d e d  t e s t i m o n y  o n  

t h e  c a t e g o r y  o f  " s u n s e t  l e g i s l a t i

e L e g is la t i v e 15 u cl g e t a n d A u d  i t

t h i s l e g i s l a  t ii. O 11 , w h i c h f a l l s  in

o n " . S h e o u t l i n e d t h e  p r o c e s s



a n d  p u r p o s e  o f  s u n s e t  r e v i e w ,  a n d  s t a t e d  s u p p o r t  f o r  t h e  c o n c e p t  

o f  h a v i n g  t h e  a b i l i t y  to c r i t i c a l l y  r e v i e w  a . p r o g r a m .

S e n a t o r  C o l l e t t a  s t a t e d  t h a t  p r o g r a m s  c o u l d  n o t  b e  r e v i e w e d  i n  

t h i s  m a n n e r  u n l e s s  o n e  t o o k  t h e  p o s i t i o n  o f  c o n s I d e r i n g  t e r m i n a t i n g  

t h e  p r o g r a m ,  t h u s  f o r c i n g  o n e  to t a k e  p o s i t i v e  a c t i o n  ( b y  r e c r e a t i n g  

a w o r t h w h i l e  p r o g r a m ) .  H e  s t a t e d  s u p p o r t  f o r  t h e  m e a s u r e .

S e n a t o r  F i s c h e r  s t a t e d  a n e e d  f o r  c o n d u c t i n g  a p o l i c y  a n d  p e r f o r m a n c e  

r e v i e w  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

M e r l e  J e n s e n , o f  t h e  D i v i s i o n  o f 1 L e g i s l a t i v e  A u d i t ,  a n s w e r e d  q u e s t i o n s  

o f  C o m m i t t e e  m e m b e r s  r e l a t i n g  t o  t h e  c o n d u c t  of  a u d i t s ,  i n c l u d i n g  

t h o s e  d o n e  o n  e n t i r e  d e p a r t m e n t s ;  o n e  o f  t h e  m o r e  c o m m o n  m e a n s  of 

d o i n g  t h i s  is t h r o u g h  a f i n a n c i a l  c o m p l i a n c e  a u d i t ,  w h i c h  m e a s u r e s  

c o m p l i a n c e  w i t h  t h e  l a w  i n  s p e n d i n g  a n d  a c c o u n t a b i l i t y .

A l l e n  K o r h o n e r n , o f  t h e  D e p a r t m e n t  of  H e a l t h  a n d  S o c i a l  S e r v i c e s ,  

p r o v i d e d  c o m m i t t e e  m e m b e r s  w i c h  a l e t t e r  d e s c r i b i n g  t h e  p r o g r a m s  

a n d  i n d i c a t e d  t h e  D e p a r t m e n t ' s  s u p p o r t  o f  t h e  a c t i v i t y .  H e  d e c l a r e d  

h i s  w i l l i n g n e s s  to p r o v i d e  i n f o r m a t i o n  a n d  to w o r k  w i t h  a u d i t o r s  if 

t h e  b i l l  b e c o m e s  l a w .

M e e t i n g  a d j o u r n e d .
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House of Representatives
C o m m it te e  on  ^ u d i c i i r y

O ffic ia l Eu tincao

Pouch V  
S ta te  C apito l 

Juneau , A laska  99811.

D A T E :  M a r c h  11, 1 9 8 1

TO: T h e  H o n o r a b l e  J i m  D u n c a n ,  S p e a k e r  
H o u s e  o f  R e p r e s e n t a t i v e s

FR O M :  R e p .  F r e d  B rown, C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

L E T T E R  O F  I N T E N T

CSliB 36 (Judiciary)

T h e  C o m m i t t e e  o n  J u d i c i a r y  has h a d  u n d e r  c o n s i d e r a t i o n  H B  36, 
" A n  A c t  e x t e n d i n g  t h e  c o n d i t i o n a l  p r i v i l e g e  of r e p o r t e r s  as 
to s o u r c e s  o f  i n f o r m a t i o n " ,  a n d  has p r o v i d e d  y o u  w i t h  a c o m ­
m i t t e e  r e p o r t  r e c o m m e n d i n g  t h a t  it b e  r e p l a c e d  w i t h  o u r  c o m­
m i t t e e  s u b s t i t u t e  f o r  t h a t  bill, a n d  t h a t  c o m m i t t e e  s u b s t i­
t u t e  do p a s s .

A d d i t i o n a l l y ,  w e  w a n t e d  to p o i n t  o u t  c e r t a i n  m a t t e r s  i n v o l v­
ing  the n a t u r e  o f  t h e  p r i v i l e g e  a d d r e s s e d  b y  t h e  b ill.

T h e  b i l l  a d d r e s s e s  the s u b s t a n t i v e  l a w  w h i c h  d e f i n e s  w h e n  a
p r i v i l e g e  does o r  d o e s  n o t  e x i s t  o n  t h e  p a r t  o f  a j o u r n a l i s t  
o r  a p u b l i c  o f f i c i a l .

T h e  b i l l  d o e s  n o i  a d d r e s s  the p r o c e d u r e  u n d e r  w h i c h  t h a t  p r i v­
i l e g e  is i n v o k e H  i n  t h e  court, e x c e p t  to r e s t a t e  e x i s t i n g  l a w  
o n  t h a t  s u b j e c t  b e c a u s e  o f  the r e q u i r e m e n t s  o f  g o o d  l e g i s l a­
t i v e  d r a f t i n g .

T h i s  is a n  i m p o r t a n t  p o i n t .  D u r i n g  t h e  c o m m i t t e e ' s  deJ.ibera- 
'tions, s o m e  m e m b e r s  o f  t h e  c o m m i t t e e  w e r e  c o n c e r n e d  as; to w h e t h e r  
t h e r e  s h o u l d  b e  a  s e p a r a t e  s e c t i o n  r e l a t i n g  to a c h a n g e  i n  a 
R u l e  o f  C o u r t .

H o w e v e r ,  i n  e x a m i n g  R u l e  5 0 1  o f  t h e  R u l e s  o f  E v i d e n c e  o f  t h e  
S t a t e  o f  A l a s k a ,  a n d  i n  c o n s u l t i n g  w i t h  a t t o r n e y s  o n  t h e  s u b -  

" j e c t ,  t h e  c o m m i t t e e  h a s  c o n c l u d e d  t h a t  t h e  L e g i s l a t u r e  c a n  
r i g h t l y  s t a k e  c l a i m  to j u r i s d i c t i o n  o v e r  a l l  o f  t h e  s u b s t a n­
t i v e  l a w  o f  p r i v i l e g e ,  e v e n  t h o u g h  it doe s r e l a t e  to c o u r t  

• p r o c e e d i n g s .  - . :  'c •••_

P ro fe s s o r  "Stephen •Ar‘? S a ltz b u rg ; -P ro fessor ., o f  Law a t  the; U n iv - . 
‘. l " i l HrtHrH n 'r e p o r te r  * to  our Supreme C ou rt is  v



A d v i s o r y  C o m m i t t e e  o n  the r u l e s  o f  e v i d e n c e ,  is o f  t h e  
s a m e  o p i n i o n .  I n  a l e t t e r  f r o m  Mr. S a l t z b u r g  to l e g i s l a t i v e  
s t aff , h e  n o tes:

W h e n  .I. d r a f t e d  a n d ' t h e ' A d v i s o r y - C o m m i t t e e  ap- 
p r o v e d  R u l e - 5 0 1  a n d  t h e  C o m m e n t a r y ,  I b e l i e v e  t h a t  

- w e  a l l  h a d  in m i n d  a v o i d i n g  c o n f l i c t s  b e t w e e n  the 
L e g i s l a t u r e  a n d  the c o u r t s .  O n e  o b v i o u s  w a y  o f  d o­
ing this w a s  to i n c o r p o r a t e  s t a t u t o r y  p r i v i l e g e s  i n­
to R u l e  501, w h i c h  w e  did. T h e  f i r s t  s e n t e n c e  o f  
t h e  C o m m e n t a r y  a c c o m p a n y i n g  R u l e  501 m a k e s  clear,
I t h i n k ,  '•.hat w e  f o r e s a w  t h a t  t h e  l e g i s l a t u r e  m i g h t  
e n a c t  n e w  p r i v i l e g e  s t a t u t e s .

R u l e  5 0 1  s t a t e s  i n  its e n t i r e t y :

E x c e p t  as o t h e r w i s e  p r o v i d e d  b y  t h e  C o n s t i t u­
t i o n  o f  t h e  U n i t e d  S t a t e s  o r  of this State, b y  e n­
a c t m e n t s  of t h e  A l a s k a  L e g i s l a t u r e ,  or by t h e s e  or 
o t h e r  r u l e s  p r o m u l g a t e d  b y  the A l a s k a  S u p r e m e  Court, 
n o  p e r s o n ,  o r g a n i z a t i o n ,  or e n t i t y  h a s  a p r i v i l e g e  
to:

(1 ) r e f u s e  to b e  w i t n e s s ;  or
(2 ) r e f u s ^ - t o  d i s c l o s e  a n y  m a t t e r ;  or
(3) r e f u s e " t o  p r o d u c e  any o b j e c t  or 

w r i t i n g ;  or
(4) p r e v e n t  a n o t h e r  f r o m  b e i n g  a w i t ­

n e s s  or d i s c l o s i n g  a n v  matt"'** or 
p r o d u c i n g  a n y  o b j e c t  o r  w r i t i n g .

T h e  l a n g u a g e  to w h i c h  P r o f .  S a l t z b u r g  r e f e r r e d  t .1 t h e  '• 
C o m m e n t a r y ,  s t a t e s  that:

T h i s  r u l e  c o d i f i e s  the e x i s t i n g  l a w  t h a t  p r i v ­
i l e g e s  a r e  n o t  r e c o g n i z e d  in the a b s e n c e  o f  s t a t­
u t e s  o r  r u l e s  s p e c i f i c a l l y  p r o v i d i n g  f o r  them. N o  
a t t e m p t  is m a d e  i n  t h e s e  r u l e s  to i n c o r p o r a t e  t h e  
c o n s t i t u t i o n a l  p r o v i s i o n s  w h i c h  r e l a t e  to the a d m i s­
s i o n  a n d  e x c l u s i o n  of e v i d e n c e ,  w h e t h e r  d e n o m i n a t e d  
as p r i v i l e g e s  o r  not. S i m i l a r l y ,  p r i v i l e g e s  c r e a t e d  
b y  s p e c i f i c  s t a t u t e s  g e n e r a l l y  a r e  n o t  w i t h i n  t h e  
s c o p e  ot t h e s e  r u l e s . C e m p h a s i s  s u p p l i e d }  E.g.,
A S  0 9 . 2 5 . 1 5 0 - 2 2 0  ( P u b l i c  o f f i c i a l s ,  r e p o r t e r s ) ;  A S  

2 4 . 5 5 . 2 6 0  ( O m b u d s m a n ) .

A d m i t t e d l y ,  t h e  i s s u e  is n o t  a n  a b s o l u t e l y  c l e a r c u t  one. 
S t a f f  c o u n s e l  f r o m  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y ' s  L e g a l  S e r­
v i c e s  D i v i s i o n  w e r e  e v e n l y  d i v i d e d  as to w h e t h e r  a r u l e s  c h a n g e  
w o u l d  b e  r e q u i r e d ,  e v e n  i n  l i g h t  o f  P r o f .  S a l t z b u r g ' s  l e t t e r  
a n d  t h e  c o m m e n t a r y  l a n g u a g e .



H o w e v e r ,  it a p p e a r s  c l e a r  to t h e  m e m b e r s  o f  the c o m m i t t e e  
( w h i c h  i n c l u d e s  l a y m e n  a n d  lawyers)  t h a t  if w e  s p e c i f i c a l l y  
a c k n o w l e d g e  t h a t  w e  a r e  i n t e n t i o n a l l y  l e g i s l a t i n g  in this area, 
as a m a t t e r  o f  s u b s t a n t i v e  law, a. ' a r e  n o t  m e r e l y  i n a d v e r t a n t l y  
o v e r l o o k i n g  t h e  q u e s t i o n  o f  t h e  r u l e s  change, t h e  c o u r t s  w i l l  
u p h o l d  o u r  a c t i o n .

T o  s o m e  e x t e n t  t h e  L e g i s l a t u r e  is c h a r g e d  as w e l l  as is 
t h e  J u d i c i a r y  w i t h  i n t e r p r e t i n g  the C o n s t i t u t i o n ,  In this a r e a  
w e  s t r o n g l y  b e l i e v e  t h a t  t h e  d e f i n i t i o n  o f  the p r i v i l e g e ,  a n d  
s u b s t a n t i v e  m a t t e r s  r e l a t i n g  to w h o  s h o u l d  h a v e  t h e  p r i v i l e g e ,  
a r e  all m a t t e r s  o f  s u b s t a n t i v e  l a w  w h i c h  she. Id b e  r e a c h a b l e  b y  
t h e  L e g i s l a t u r e  w i t h o u t  t h e  b u r d e n  o' a t w o - t b i r d s  v o t e .  H o w  
t h e  c o u r t s  p r o c e d u r a l l y  a p p l y  t h e  p r i v i l e g e  i n  a n y  p a r t i c u l a r  
c a s e  is e n t i r e l y  w i t h i n  t h e  p a r l a n c e  o f  t h e  S u p r e m e  C o u r t ' s  
r u l e - m a k i n g  p o w e r ,  as l o n g  as t h e  i m p l e m e n t a t a c i o n  b}' t h e  c o u r t s  
g i v e  f u l l  r e s p e c t  to t h e  p r i v i l e g e  as a m a t t e r  o f  s u b s t a n c e .

T h e r e f o r e  t h e  J u d i c i a r y  C o m m i t t e e  h a s  c o n c l u d e d  t h a t  n o  
r u l e  c h a n g e  is n e c e s s a r y  to a d o p t  t h e  p r o v i s i o n s  o f  c o m m i t t e e  
s u b s t i t u t e  f o r  H B  36.
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R e p .  F r e d  B r o w n ,  c h a i r m a n  
J u d i c i a r y  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
P o u c h  V

J u n e a u ,  A K  9 9 8 1 1

-GLN
Re: H D 3 6  e x t e n s i o n  o f  p r i v i l e g e

v
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b o a r  F r e d :
W c  s u p p o r t  t h e  b a s i c  t h r u s t  o f  t h i s  l e g i s l a t i o n  no w c  

u n d e r s t a n d  it:  t o  e x t e n d  t h e  c o n d i t i o n a l  p r i v i l e g e  n o w  
e n j o y e d  b y  r e p o r t e r s  t o  s t i l l  a n d  T V  n e w s  p h o t o g r a p h e r s .

I n  p e r f o r m a n c e  o f  t h e i r  d u t i e s ,  n e w s  r e p o r t e r s  a n d  
p h o t o g r a p h e r s  m u s t  m o v e  f r e e l y  t h r o u g h o u t  a c o m m u n i t y .
T h i s  m e a n s  coining i n t o  c o n t a c t  w i t h  s o u r c e s  f r o m  v a r i o u s  
e c o n o m i c  a n d  s o c i a l  s t r a t a  i n c l u d i n g ,  o c c a s i o n a l l y , c r i ­
m i n a l s  a n d  o t h e r s  o n  t h e f r i n g e  o f  s o c i e t y .  I n  a l e s s  
d r a m a t i c  v e i n ,  i t  a l s o  m e a n s  c o m i n g  i n t o  c o n t a c t  w i t h  
o t h e r w i s e  l a w - a b i d i n g  c i t i z e n s  w h o  h a v e  g r i e v a n c e s  a g a i n s t  
e s t a b l i s h e d  g o v e r n m e n t  a u t h o r i t i e s ,  o r  a r e  s u s p i c i o u s  o f  
t h e m .

W i t h o u t  t h e  r i g h t  t o  c l a i m  a p r i v i l e g e  o f  w i t h h o l d i n g  
i n f o r m a t i o n  o r  r a w ,  u n p u b l i s h e d  a n d  u n b r o a d c a s t  f i l m ,  " 
r e p o r t e r s  a n d  p h o t o g r a p h e r s  w o u l d  r u n  the r i s k  o f  b e i n g  
u s e d  a g a i n s t  t h e i r  w i n  a* t o o l s  o f  l a w  e n f o r c e m e n t .  R c -  
p o r t  01*0 anil p h o t o g r a p h e r s  f o r c e d  i n t o  llirftt* u n w i l l i n g  rojpii 
c o u l d  f a c e  crurtal Jnrrit of t h e i r  a b i l i t y  10 r»ovc f r e e l y  t h r o u g h  
o c o m m u n i t y  if t h e i r  s o u r c e s  v i e w e d  t h c h  a* a g e n t s  of p o l i c e .

I n  S c e t i o n  2, m a y  I s u g g e s t  a s e c o n d  l o o k  a t  l a n g u a g e  
t h a t  p e r m i t s  a j u d g e  to d e n y  p r i v i l e g e  m e r e l y  b y  f i n d i n g  
t h a t  w i t h h o l d i n g  t e s t i m o n y  o r  e v i d e n c e  w o u l d  b e  " c o n t r a r y  
t o  t h o  p u b l i c  i n t e r e s t . "

C e r t a i n l y ,  i t  is r e a s o n a b l e  *-n a s s u m e  a p r i v i l e g e  c l a i m e d  
u n d e r  t h e  F i r s t  A m e n d m e n t  w o u l t  >e s c r u t i n i z e d  c r i t i c a l l y  i f  
it c o n f l i c t e *  w i t h  t h e  S i x t h  A m e n d m e n t ' s  r i g h t  t o  a f a i r
t r i e  2 . ..■How e v e r . an  a n s n m n - rv " p u b 1! i V  S n I - r  r.c <• -J-U- :h .i.s-
c a s e  s e e m s  u n n e c e o c . a r i l y  b r o a a  a n a  i l l - d e f i n e d .  

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  t e s t i f y .

S i n c e r e l y ,  I i  ,  C ' /  •

6 u J r ^
K e n t  S t u r g i s  J

C h a i r m a n ,  l e g i s l a t i v e  c o m m i t t o e
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F e b r u a r y  18, 1 9 8 1

M s .  H o l l i  P l o o g  
S t a f f  C o u n s e l  
S t a t e  C a p i t o l  
Roc.m 1 1 0

J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  M s .  P l o o g :

. P u r s u a n t  t o  o u r  t e l e p h o n e  c o n v e r s a t i o n  of 
t h i s  m o r n i n g ,  I a m  w r i t i n g  t o  y o u  to i n d i c a t e  m y  
v i e w  o f  t h e  i n t e n t  of A l a s k a  R u l e  5 0 1  a s  i t  r e l a t e s  
t o  l e g i s l a t i v e  a c t i o n  t o  e s t a b l i s h  o r  m o d i f y  

e v i d e n t i a r y  p r i v i l e g e s .

W h e n  I d r a f t e d  a n d  t h e  A d v i s o r y  C o : m i t t e e  
a p p r o v e d  R u l e  5 0 1  a n d  t h e  C o m m e n t a r y ,  I b e l i e v e  
t h a t  w e  a l l  h a d  in m i n d  a v o i d i n g  c o n f l i c t s  b e t w e e n  
t h e  l e g i s l a t u r e  a n d  t h e  c o u r t s .  O n e  o b v i o u s  w a y  
o f  d o i n g  t h i s  w a s  t o  i n c o r p o r a t e  s t a t u t o r y  p r i v i l e g e s  
i n t o  R u l e  501, w h i c h  w e  d i d .  A n d  t h e  f i r s t  s e n t e n c e  
o f  t h e  C o m m e n t a r y  a c c o m p a n y i n g  R u l e  5 0 1  m a k e s  

c l e a r ,  I t h i n k ,  t h a t  w e  f o r e s a w  t h a t  t h e  l e g i s l a t u r e  
m i g h t  e n a c t  n e w  p r i v i l e g e  s t a t u t e s .

N o  o n e  c a n  s a y  w i t h  a s j u r a n c e  t h a t  p r i v i l e g e s  
a r e  m o r e  s u b s t a n t i v e  «r m o r e  p r o c e d u r a l .  T o  t h e  
e x t e n t  t h a t  t h e y  a f f e c t  o u t  o f  c o u r t  b e h a v i o r  t h e y  

a r e  s u b s t a n t i v e . T o  t h e  e x t e n t  t h a t  t h e y  c o n t r o l  
t h e  e v i d e n c e  t h a t  c o u r t s  r e c e i v e  t h e y  a r e  p r o c e d u r a l .
I t h i n k  t h a t  t h e  p o s i t i o n  t h a t  w e  t o o k  in  t h e  d r a f t i n g  

o f  R u l e  5 0 1  w a s  a c o n s c i o u s  r e c o g n i t i o n  t h a t  p r i v i l e g e s  
w e r e  s u f f i c i e n t l y  p r o c e d u r a l  s o  t h a t  c o u r t s  c o u l d  
p r o m u l g a t e  r u l e s  c o v e r i n g  t h e m  w h e n  t h e y  w i s h e d  
a n d  s u f f i c i e n t l y  s u b s t a n t i v e  t h a t  t h e  l e g i s l a t u r e  
c o u l d  e n a c t  s t a t u t e s  d e a l i n g  w i t h  t h e m  w h e n  i t  

w i s h e d .

S i n c e  p r i v i l e g e s  c a n  b e  v i e w e d  a s  s u f f i c i e n t l y  
s u b s t a n t i v e  t o  b e  t h e  p r o p e r  s u b j e c t s  of  o r d i n a r y  

l e g i s l a t i v e  a c t i o n ,  a n d  s i n c e  w e  i n t e n d e d  t o  r e c o g ­
n i z e  t h i s  in  R u l e  501, I b e l i e v e  t h a t  a p r i v i l e g e  
r u l e  c a n  b e  e n a c t e d  or m o d i f i e d  b y  a m a j o r i t y  v o t e  

o f  t h e  l e g i s l a t u r e .  W i t h  r e s p e c t  t o  the n e w s r e p o r t e r  
p r i v i l e g e  i n  p a r t i c u l a r ,  a s t a t u t e  w o u l d  n o t  b e  
i n  c o n f l i c t  w i t h  a n y  c o u r t  r u l e .  T h u s ,  t h e r e  w o u l d  

b e  n o  o c c a s i o n  f o r  a n y o n e  t o  h a v e  t o  d e c i d e  w h e t h e r  
a. t w o - t h i r d s  v o t e  o f  t h e  l e g i s l a t u r e  w o u l d  be n e c e s s a r y  

t o  m a k e  i t s  r u l e  s t i c k  a s  a g a i n s t  a c o u r t  r u l e .



If “he A l a s k a  S u p r e m e  C o u r t  w e r e  to a d o p t  i t s  o w n  

n e w s  r e p o r t e r  p r i v i l e g e  l a w  a n d  i f  t h e r e  w e r e  a c o n f l i c t  
b e t w e e n  i t  a n d  t h e  l e g i s l a t u r e ' s  r u l e ,  t h e  A l a s k a  
S u p r e m e  C o u r t  m i g h t  c o n c l u d e  t h a t  t h e  p r i v i l e g e  i s  
m e r e  p r o c e d u r a l  t h a n  s u b s t a n t i v e  a n d  t h u s  r e q u i r e  
a t w o - t h i r c s  v o t e  o f  t h e  l e g i s l a t u r e  tc m a k e  i t s  r u l e
s t i c k .  U n l e s s  a n d  u n t i l  t h i s  s i t u a t i o n  a r i s e s ,  a__
m a j o r i t y  v o t e  i n  s u p p o r t  o f  a s t a t u t e  t h a t  is n o t  
a n  c c n f l l c u  w i t h  a c o u r t  r u l e  w o u l d  seer, t o  s u f f i c e .

T o  b e  e x t r a - s a f e ,  y o u  m i g h t  i n s e r t  i n t o  t h e  
s t a t u t e  s o m e  p r e l i m i n a r y  l a n g u a g e  s u g g e s t i n g  t h a t  
t h e  s t a t u t e  i s  i n t e n d e d  t o  f o s t e r  n e v r s c a t h e r i n g  a n d  
p r o t e c t  t h e  p r i v a c y  o f  t h e  e d i t o r i a l  p r o c e s s ,  w h i c h  
arf» s u b s t a n t i v e  c o n c e r n s .

• I h o p e  t h a t  t h i s  o p i n i o n  i s  of s o m e  h e l p  t o  y o u .

S i n c e r e l y ,

S t e p h e n  A .  S a l t z b u r g  
P r o f e s s o r  of L a w
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S U BJECT: R e p o r t e r s '  and P u b l i c  O f f i c i a l s '  P r i v i l e g e
(Work O r d e r  No. 12-0597)

TO: S e n a t o r  Pat R o d e y

FROM: J o h n  B. C h e n o w e t
L e g i s l a t i v e  C o u / s e

I a m  w r i t i n g  w i t h  r e f e r e n c e  to the b i l l  i d e n t i f i e d  as W o r k  
O r d e r  1 2 - 0597 and e n t i t l e d  "An Act r e l a t i n g  to the p r i v i l e g e  
of r e p o r t e r s  a n d  p u b l i c  o f f i c i a l s  not to d i s c l o s e  s o u r c e s  of 
i n f o r m a t i o n . "

As y o u  no d o u b t  know, the b i l l  w h i c h  y o u  h a v e  not yet i n t r o d u c e d  
is s u b s t a n t i a l l y  s i m i l a r  to HB 36, i n t r o d u c e d  b y  R e p r e s e n t a t i v e  
Fred Brown. In c o n j u n c t i o n  w i t h  H o u s e  J u d i c i a r y  C o m m i t t e e  
r e v i e w  of R e p r e s e n t a t i v e  Brow n ' s  bill, I h a d  r e a s o n  to r e v i e w  
the c o n s t i t u t i o n a l  and legal r e q u i r e m e n t s  a t t e n d i n g  a d o p t i o n  
and a m e n d m e n t  of r u l e s  of p r a c t i c e  and p r o c e d u r e  in A l a s k a ' s  

c o u r t s .

For the r e a s o n s  set out in the a t t a c h e d  m e m o r a n d u m ,  it is my 
b e l i e f  that the bi l l  d e s i g n a t e d  by W o r k  O r d e r  1 2 - 0 5 9 7  r e q u i r e s  
n o t i c e  in its t i tle and in the b o d y  of the b i l l  that the 
e x t e n s i o n  of and a d d i t i o n  to the r ules d e f i n i n g  p r i v i l e g e  
not to t e s t i f y  or p r o v i d e  e v i d e n c e  c o n s t i t u t e  an a m e n d m e n t  
of the r ules of e v i d e n c e .  I h a v e  c o n c l u d e d  that the b i l l  is 
s u b j e c t  to R u l e  38(e) of the L e g i s l a t u r e ' s  U n i f o r m  Rules, 
and r e q u i r e s  a d o p t i o n  by a t w o - t h i r d s  vote as set out in 
A r t i c l e  IV, sec. 15 of  the s t a t e  c o n s t i t u t i o n .

Pl e a s e  r e t u r n  the bill w h i c h  y o u  h a v e  a n d  I w i l l  a r r a n g e  to 
a d d  the r e q u i r e d  i n f o r m a t i o n  to the t i t l e  a n d  b o d y  of the 
l e g i s l a t i o n .

J B C :b i g

E n c l o s u r e s
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S U B J E C T :  A p p l i c a t i o n  o f  R u l e  38(e) to CSHB 36
( Judi c i a r y )

TO: R e p r e s e n t a t i v e  D o n a l d  E. C l o c k s i n
V i c e  C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

F R O M : J o h n  B. C h e n o w e t h
L e g i s l a t i v e  C o u n s e l

T h e  r e s p o n s i b i l i t y  for a d o p t i n g  a n d  r e v i s i n g  r u l e s  for the 
s t a t e ' s  courts is c o m m i t t e d  b y  the s t a t e  c o n s t i t u t i o n  to the 
A l a s k a  S u p r e m e  Court:

R U L E - M A K I N G  POWER. T h e  s u p r e m e  c o u r t  s h a l l  m a k e  and 
p r o m u l g a t e  r u l e s  g o v e r n i n g  the a d m i n i s t r a t i o n  of all 
courts. It s h a l l  m a k e  a n d  p r o m u l g a t e  r u l e s  g o v e r n i n g  
p r a c t i c e  and p r o c e d u r e  in c i v i T " a n d  c r i m i n a l  cases in 
all c o u rts. . . .

A r t i c l e  IV, s e c t i o n  15. T h e  r u l e s  a d o p t e d  b y  the S u p r e m e  
C o u r t  m a y  be a l t e r e d  ny the l e g i s l a t u r e  "by t w o - t h i r d s  vo t e  
o f  the m e m b e r s  e l e c t e d  to e a c h  h o u s e . "  A r t i c l e  IV, 
s e c t i o n  15.

T h e  c o n s t i t u t i o n a l  r e q u i r e m e n t ,  as it a f f e c t s  the l e g i s­
lat u r e ' s  r e v i e w  and a d o p t i o n  of l e g i s l a t i o n ,  is i n c o r p o r a t e d  
as p a r t  of the U n i f o r m  R u l e s  of the L e g i s l a t u r e .  By 
R u l e  38(e)

If a b i l l  or p o r t i o n  of a b i l l  c o n t a i n s  m a t t e r  c h a n g i n g  
a s u p r e m e  c o u r t  ru l e  g o v e r n i n g  p r a c t i c e  and p r o c e d u r e  
in c i vil or c r i m i n a l  c a s e s  the b i l l  m u s t  c o n t a i n  a 
s e c t i o n  e x p r e s s l y  c i t i n g  the r u l e  and n o t i n g  w h a t  
c h a n g e  is b e i n g  p r o p o s e d .  T h e  s e c t i o n  c o n t a i n i n g  the 
c h a n g e  in a c o u r t  r u l e  m u s t  be a p p r o v e d  by an a f f i r m a t i v e  
v o t e  of t w o - t h i r d s  of the m e m b e r s h i p  to w h i c h  the h o u s e
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is e n t i t l e d .  If the s e c t i o n  e f f e c t i n g  a c h a n g e  i n  the 
c o u r t  r u l e  f ails to r e c e i v e  the r e q u i r e d  t w o - t h i r d s  
v o t e  the s e c t i o n  is' v o i d  a n d  w i t h o u t  e f f e c t  a n d  is 
d e l e t e d  f r o m  the bill. T h e  fa c t  that a b i l l  c o n t a i n s  a 
s e c t i o n  w h i c h  c h a n g e s  a c o u r t  r u l e  s h a l l  a l s o  be n o t e d  
in the t i t l e  of the bill.

H B  36 a n d  C S H B  36 ( J u d i c i a r y )  r e v i s e  a n d  e x t e n d  the 
c o n d i t i o n a l  p r i v i l e g e  r e l a t i n g  to g i v i n g  of t e s t i m o n y  and 
d e l i v e r y  of e v i d e n c e  b y  r e p o r t e r s  a n d  o t h e r s  g e n e r a l l y  
e n g a g e d  in the w o r k  of the p r e s s .

Y o u  h a v e  a s k e d  w h e t h e r  a m e n d m e n t s  c o n t a i n e d  in CS H B  36 
(Judic i a r y )  are s u b j e c t  to the p r o v i s i o n s  of R u l e  38(e) w i t h  
r e s p e c t  to b o t h  t h e  t w o - t h i r d s  v o t e  a n d  the t i tle r e q u i r e m e n t s .

In m y  op i n i o n ,  I f  the r e q u i r e m e n t s  of U n i f o r m  R u l e  38(e) 
a p p l y  to the c o m m i t t e e  s u b s t i t u t e .  I h a v e  r e d r a f t e d  the 
c o m m i t t e e  s u b s t i t u t e  as p r e s e n t e d  b y  the H o u s e  J u d i c i a r y  
C o m m i t t e e  to c o n f o r m  to the c o n c l u s i o n  e x p r e s s e d  i n  this 
m e m o r a n d u m .

iV T h e r e  is no u n a n i m i t y  in this d i v i s i o n  as to w h e t h e r  m y  
c o n c l u s i o n  is c o r r e c t .  T w o  of the four p e o p l e  th a t  I a s k e d  
to r e v i e w  this o p i n i o n  in d r a f t  s a i d  they b e l i e v e d  that I 
w a s  correct, one s a i d  that h e  w o u l d  h a v e  p r o b a b l y  c o m e  out 
the o t h e r  w a y  (i.e., R u l e  5C1 p e r m i t s  the l e g i s l a t u r e  to add 
on e  or m o r e  p r i v i l e g e s  w i t h o u t  s e p a r a t e  n o t i c e  and a two- 
th i r d s  vote) a n d  the fourth, d i s a g r e e i n g  w i t h  all that has 
b e e n  said, s u g g e s t s  th a t  the d e f i n i t i o n  of p r i v i l e g e s  is 
" s u b s t a n t i v e "  and w h o l l y  w i t h i n  the a u t h o r i t y  of the 
l e g i s l a t u r e  to d e t e r m i n e  b y  law.

A d d i t i o n a l  r e s e a r c h  w a s  u n d e r t a k e n  b y  an e x t e r n  a s s i g n e d  to 
a s s i s t  in the w o r k  of this d i v i s i o n .  H e r  m e m o r a n d u m  t u r n e d  
up l i t t l e  a c s e  law, b u t  e v i d e n c e  of the d e b a t e  on the 
p r i v i l e g e s  not to t e s t i f y  or p r e s e n t  e v i d e n c e  are p r o c e d u r a l  
or s u b s t a n t i v e :

"In a n  a r t i c l e  b y  A l f r e d  Clapp, "The P r i v i l e g e  A g a i n s t
S e l f - I n c r i m i n a t i o n " ,  10 R u t g e r s  L.R., 541, s u b s t a n t i v e
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U n d e r  a u t h o r i t y  of the c o n s t i t u t i o n a l  p r o v i s i o n  e a r l i e r  cited, 
thr A l a s k a  S u p r e m e  Court, b y  O r d e r  No. 364, e f f e c t i v e  A u g u s t  1, 
lr 3, a d o p t e d  R u l e s  of E v i d e n c e  a p p l i c a b l e  "in all p r o c e e d i n g s  

the c o u r t s  of the S t a t e  of A l a s k a " .  T h e  m a t e r i a l  c o l l e c t e d  
m  R u l e s  501 - 512 of the R u l e s  of E v i d e n c e  e s t a b l i s h e s  c e r t a i n  
p r i v i l e g e s  not to t e s t i f y  or p r o d u c e  e v i d e n c e ,  d e f i n e s  the 
e x t e n t  of the p r i v i l e g e s  e s t a b l i s h e d  ( whether b y  l a w  or b y  
r u l e ) , a n d  o t h e r w i s e  d e s c r i b e s  the r e l a t i o n s h i p  b e t w e e n  the 
p r i v i l e g e s  c r e a t e d  a n d  the c o n d u c t  of d i s c o v e r y  or trial.
R u l e  501 r e c o g n i z e s  t h a t  the p r i v i l e g e s  w h i c h  a r e  c o v e r e d  b y  
the R u les of E v i d e n c e  m a y  d e r i v e  f r o m  s e v e r a l  s ources, 
i n c l u d i n g  l e g i s l a t i v e  e n a c t m e n t :

" P R I V I L E G E S  R E C O G N I Z E D  O N L Y  AS P R O V I D E D .  E x c e p t  as 
o t h e r w i s e  p r o v i d e d  b y  the C o n s t i t u t i o n  of the U n i t e d  
States or of this state, by  e n a c t m e n t s  of the A l a s k a  
L e g i s l a t u r e ,  or b y  t h e s e  or o t h e r  r u l e s  p r o m u l g a t e d  b y  
the A l a s k a  S u p r e m e  Court, no p e r s o n ,  o r g a n i z a t i o n ,  or 
e n t i t y  has a p r i v i l e g e  to:

]V con't.

l a w  w a s  d e s c r i b e d  as " d e f i n i n g  the r i g h t s  and d u t i e s  w h i c h  
g i v e  rise to a c a u s e  of a c t i o n  or to a d e f e n s e  to an a c t i o n " .  
P r o c e d u r a l  l a w  W u 3  d e s c r i b e d  as " a d j e c t i v a l " ,  "it p r o v i d e s  
the lit i g a n t  w i t h  the m e a n s  or m e t h o d s  by w h i c h  t h e s e  r i g hts, 
duties, and d e f e n s e s  are e n f o r c e d  t h r o u g h  the c o u r t s . "  He 
c o n c l u d e d  that r ules of e v i d e n c e  are p a r t  of the " a d j e c t i v a l  
m a c h i n e r y "  b e c a u s e  th e y  are "but r e g u l a t i o n s  f i x i n g  a p p r o p r i a t e  
m e t h o d s  . . . for the a s c e r t a i n m e n t  of f a cts at t r i a l . "

A n y  r i g h t  r e s t i n g  o n  su c h  a r e g u l a t i o n  -- as, for 
exa m p l e ,  the r i g h t  of a w i t n e s s  or p a r t y  to a p r i v i l e g e  
or the r i g h t  of a p a r u.y to e x c l u d e  h e a r s a y  —  p a l p a b l y  
does not g i v e  r i s e  to a c a u s e  of a c t ion. It m e r e l y  
o p e r a t e s  the m a c h i n e r y  of e n f o r c e m e n t . "

[10 R u t g e r s  L.R. 541]
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(1) r e f u s e  to b e  a w i t n e s s ;  or

(2) r e f u s e  to d i s c l o s e  a n y  m a t t e r ;  or

(3) r e f u s e  to p r o d u c e  a n y  o b j e c t  or w r i t i n g ;  or

(4) p r e v e n t  a n o t h e r  f r o m  b e i n g  a w i t n e s s  or d i s­
c l o s i n g  a n y  m a t t e r  or p r o d u c i n g  any o b j e c t  or 
w r i t i n g . "

In c o m m e n t a r y  to R u l e  501 of  the A l a s k a  R u l e s  of E v i d e n c e ,  a 
d i s t i n c t i o n  b e t w e e n  l e g i s l a t i v e l y - d r a w n  p r i v i l e g e s  a n d  those 
c r e a t e d  b y  C o u r t  R u l e  is noted:

T h i s  r u l e  c o d i f i e s  the e x i s t i n g  law that p r i v i l e g e s  are 
not r e c o g n i z e d  in the a b s e n c e  of s t a t u t e s  or r u l e s  s p e c i f i­
c a l l y  p r o v i d i n g  for them. No a t t e m p t  is m a d e  in t h e s e  
r u les to i n c o r p o r a t e  the c o n s t i t u t i o n a l  p r o v i s i o n s  w h i c h  
r e l a t e  to the a d m i s s i o n  a n d  e x c l u s i o n  of evide n c e ,  w h e t h e r  
d e n o m i n a t e d  as p r i v i l e g e s  or not. S i m i l a r l y ,  p r i v i l e g e s  
c r e a t e d  b y  s p e c i f i c  s t a t u t e s  g e n e r a l l y  are not w i t h i n  
the s c ope of t h e s e  rules. E.g., AS 0 9 . 2 4 . 1 5 0  - 220 
(public o f f i c i a l s ,  r e p o r t e r s ) ;  A S  2 4 . 5 5 . 2 6 0  (om b u d s m a n ) .

T h e  d i s t i n c t i o n  is m a i n t a i n e d  in the c o m m e n t a r y  to R u l e  502:

"In light of R u l e  501, R u l e  502 is r e d u n d a n t  in its 
r e f e r e n c e  to the S t a t e  of A l a ska. R u l e  501 e s t a b l i s h e s  
that p r i v i l e g e s  c a n  be c r e a t e d  by t hese r u l e s  or b y  
e n a c t m e n t s  of the A l a s k a  l e g i s l a t u r e . It is t h e r e f o r e  
c l e a r  that e v e n  w i t h o u t  R u l e  502 any p r i v i l e g e  p r o v i d e d  
for b y  s t a t u t e  w o u l d  be  r e c o g n i z e d .  D e s p i t e  the 
r e d u n d a n c y ,  R u l e  502 s e r v e s  two p u r p o s e s  not s e r v e d  b y  
R u l e  501 in c o n n e c t i o n  w i t h  A l a s k a  law. First, it 
se r v e s  to r e m i n d  the l e g i s l a t u r e  that t hese r u l e s  will 
not g e n e r a l l y  p r o v i d e  a p r i v i l e g e  in c i r c u m s t a n c e s  w h e r e  
the g o v e r n m e n t  is r e q u i r i n g  a person, o r g a n i z a t i o n ,  or 
e n t i t y  to s u p p l y  i n f o r m a t i o n .  If a p r i v i l e g e  is to be 
f o r t h c o m i n g ,  it m u s t  b e  l e g i s l a t i v e l y  cre a t e d .  . . .

k k k

'It s h o u l d  be p l a i n  that the e x i s t e n c e  and s c o p e  of 
r e q u i r e d  r e c o r d s ,  laws and p r i v i l e g e s  are d e p e n d e n t  
u p o n  l e g i s l a t i v e  a c t ion. T h e  l e g i s l a t u r e  can e l i m i n a t e
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a n y  p r i v i l e g e  t h a t  w o u l d  e x i s t  u n d e r  this r u l e . "
(Emphasis added)

W h i l e  b o t h  t h e  R u l e  and its c o m m e n t a r y  r e c o g n i z e  t h a t  the 
l e g i s l a t u r e  m a y  e s t a b l i s h  p r i v i l e g e s  r e l a t i n g  to a d m i s s i o n  
or e x c l u s i o n  of e v i d e n c e ,  the c o n s t i t u t i o n  bars the l e g i s­
lat u r e  f r o m  " m a k i n g "  r u l e s  g o v e r n i n g  p r a c t i c e  and p r o c e d u r e  
in  the c i vil a n d  c r i m i n a l  c o u r t s  of  the state, v e s t i n g  this 
p o w e r  in the S u p r e m e  Court. C h a n n e l  Flying, Inc. v. B e r n h a r d t ,  
451 P . 2d 5 7 0  (1969):

R e s p o n d e n t s  a l s o  c o n t e n d  that AS 2 2 . 2 0 . 0 2 2  [ r e l a t i n g  to 
the d i s q u a l i f i c a t i o n  of a trial ju d g e ]  is i n v a l i d  as 
v i o l a t i n g  the r u l e - m a k i n g  p o w e r  of this court. T h e  
A l a s k a  C o n s t i t u t i o n  v e s t s  in the s u p r e m e  c o u r t  the 
a u t h o r i t y  to " m a k e  a n d  p r o m u l g a t e  r u l e s  g o v e r n i n g  
p r a c t i c e  and p r o c e d u r e  in c i vil a n d  c r i m i n a l  c a s e s  in 
all c o u r t s . "  The l e g i s l a t u r e  h a s  no p o w e r  to m a k e  
rules, b u t  o n l y  to c h a n g e  t h e m  by t w o - t h i r d s  v o t e  
[citing A r t i c l e  IV, s e c t i o n  15, A l a s k a  C o n s t i t u t i o n ].
The q u e s t i o n  h e r e  is w h e t h e r  the d i s q u a l i f i c a t i o n  
s t a t u t e  c o n s t i t u t e s  a r u l e  g o v e r n i n g  p r a c t i c e  and 
p r o c e d u r e  in the co u r t s  w h i c h  the l e g i s l a t u r e  h a d  no 
c o n s t i t u t i o n a l  a u t h o r i t y  to make. T h e  a n s w e r  to that 
q u e s t i o n  d e p e n d s  o n  w h e t h e r  the s u b j e c t  m a t t e r  of the 
s t a t u t e  is s u b s t a n t i v e  or p r o c e d u r a l .  If it is s u b­
st a n t i v e  in n a t u r e  it in a m a t t e r  w i t h i n  l e g i s l a t i v e  
p r e r o g a t i v e ;  if it is p r o c e d u r a l ,  it falls w i t h i n  the 
a m b i t  of this c o u r t ' s  r u l e - m a k i n g  power. (Emph a s i s  
added)

451 P . 2d 570, 575 - 576. See a l s o  T h o m a s  v. State, 566 P . 2d 
630 (1977).

S i n c e  it is c e r t a i n  f r o m  t h e s e  e a r l i e r  d e c i s i o n s  that the 
l e g i s l a t u r e  c a n n o t  " m a k e "  n e w  r u l e s  w i t h o u t  v i o l a t i n g  
A r t i c l e  IV, s e c t i o n  15, a n  act of the l e g i s l a t u r e  w h i c h  adds 
or e x t e n d s  a p r i v i l e g e ,  as a u t h o r i z e d  by  the R u l e s  of 
E v i d e n c e ,  c a n n o t  be an " a d d i t i o n "  to t h o s e  rules.

W h e t h e r  c h a r a c t e r i z e d  as a ru l e  " c r e a t e d "  by l a w  or as an 
a m e n d m e n t  to the p r i v i l e g e s  r e c o g n i z e d  by  the R u l e s  of 
E v i d e n c e ,  that w h i c h  ine l e g i s l a t u r e  does by law to add to 
the n u m b e r  of c i r c u m s t a n c e s  in w h i c h  a p r i v i l e g e  a g a i n s t
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g i v i n g  t e s t i m o n y  or p r o v i d i n g  e v i d e n c e  s h a l l  be r e c o g n i z e d  
may, as a m a t t e r  of c o n s t i t u t i o n a l  law, o n l y  b e  c h a r a c t e r i z e d  
as a n  a m e n d m e n t  or c h a n g e  2/ of a r u l e  of c o u r t  r e l a t i n g  to 
c i vil or c r i m i n a l  p r a c t i c e  or p r o c e d u r e ,  r e q u i r i n g  c o n c u r r e n c e  
o f  t w o - t h i r d s  of the m e m b e r s h i p  of e a c h  ho u s e .  3/

JBC:ljb

E n c l o s u r e

2/ See al s o  L e e g e  v. M a r t i n , 379 P . 2d 4 4 7  (1963):

A p p e l l e e s  [ c h a l l e n g i n g  a s t a t u t e  r e c o g n i z i n g  f o r f e i t u r e  
of a c o m m e r c i a l  f i s h i n g  license] c o n t e n d  that in this 
s i t u a t i o n ,  w h e n  t h ere is no s p e c i f i c  ru l e  in a p a r t i c­
ular p r o c e d u r a l  area, the l e g i s l a t u r e  has no a u t h o r i t y  
to act; s i n c e  its c o n s t i t u t i o n a l  p o w e r  to c h a n g e  "These 
r u l e s "  is l i m i t e d  to p r o m u l g a t e d ,  e x i s t e n t  rules u p o n  
w h i c h  a c h a n g e  m a y  b e  w r o u g h t .  On  the o t h e r  hand, the 
s t ate ar g u e s  that the r ules p r o m u l g a t e d  by this c ourt 
m u s t  be c o n s i d e r e d  in t h e i r  t o t a l i t y ;  that it is the 
b o d y  of t h o s e  r u l e s  as an e n t i t y  w h i c h  the l e g i s l a t u r e  
is e m p o w e r e d  to change; that an a d d i t i o n  to the b o d y  o f  
r ules is no less a " c h a n g e " ,  w i t h i n  the m e a n i n g  of  the 
c o n s t i t u t i o n ,  than a d e l e t i o n  or a m e n d m e n t  of a s p e c i f i c ,  
e x i s t i n g  rule; and that the l e g i s l a t u r e  t h e r e f o r e  do e s  
h a v e  the p o w e r  to e n a c t  a p r o c e d u r a l  s t a t u t e  in an area 
not c o v e r e d  s p e c i f i c a l l y  by  a rule of this court.

379 P . 2d 447, 449.

3/ W i t h o u t  r e g a r d  to the r e q u i r e m e n t s  o f  the t w o - t h i r d s  
v o t e  and s e p a r a t e  n o t i c e  in the bi l l  title, the l e g i s l a t u r e  
m a y  act, of course, on  m a t t e r s  of s u b s t a n c e  (as d i s t i n g u i s h e d  
f r o m  p r o c e d u r a l  c o n c e r n s  w h e r e i n  the l e g i s a l t u r e ' s  p o w e r  to 
act is limited). C h a n n e l  F l y ing, Inc. v. Ber n h a r d t ,  451 P . 2d 
570, 575 (1969); T h o m a s v. S t a t e , 5~66 P. 2d 6~JCT, 6 7 7  (1977). 
T h e r e  is s u b s t a n t i a r T i t e r a t u r e  e x a m i n i n g  w i t h o u t  r e s o l v i n g
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the q u e s t i o n  o f  w h e t h e r  rules of e v i d e n c e  are p r o c e d u r a l  or 
s u b s t a n t i v e .  See, for example.. "The C o o r d i n a t i o n  of L e g i s­
la t i v e  Bill d r a f t i n g  a n d  S t a t u t o r y  R e v i s i o n  w i t h  J u d i c i a l  
R u l e - M a k i n g  in Al a s k a " ,  L e g i s l a t i v e  A f f a i r s  A g e n c y  s t a f f  
m e m o r a n d a  (July 1, 1960):

" [ T J h e r e  is g e n e r a l  a g r e e m e n t  that m o s t  r u l e s  of 
e v i d e n c e  are m a t t e r s  of p r o c e d u r e .  M o s t  agree, 
h o w e v e r ,  that the r u l e  of e v i d e n c e  s h o u l d  be t r e a t e d  as 
a u n i t  and be c o m  ^.dered as b e i n g  t o t a l l y  s u b s t a n t i v e  
or  p r o c e d u r a l .  L e v i n  a n d  A m s t e r d a m  p r o p o s e  that all 
r u l e s  of e v i d e n c e  be  the p r i m a r y  r e s p o n s i b i l i t y  of the 
c o u r t  w i t h  the o p p o r t u n i t y  for c h a n g e  b y  l e g i s l a t i v e  
r e v i e w .  This, of course, is the c lear a d v a n t a g e  of the 
p r o v i s i o n  i n  the A l a s k a  c o n s t i t u t i o n  o v e r  t h o s e  of 
N e w  J e r s e y  and M i c h i g a n .  P e r m i t t i n g  r u l e s  of e v i d e n c e  
to lie c o n s i d e r e d  as p r o c e d u r a l  in A l a s k a  o n l y  p e r m i t s  
the c o u r t  i n i t i a l l y  to p r o m u l g a t e  the r u les w h i c h  are 
a l w a y s  s u b j e c t  to r e v i e w  b y  the l e g i s l a t u r e  and c h a n g e  
b y  a t w o - t h i r d s  vote. In the m o s t  c o m p r e h e n s i v e  r e v i e w  
of the p r o b l e m  if the c o u r t ' s  p o w e r  to p r o m u l g a t e  r u les 
of e v i d e n c e ,  the I n s t i t u t e  of J u d i c i a l  A d m i n i s t r a t i o n  
i n d i c a t e s  that in s e v e r a l  sta t e s  w h i c h  h a v e  court 
r u l e - m a k i n g  p o w e r  s i m i l a r  to Alaska, e v i d e n t i a r y  rules 
h a v e  b e e n  made. . . . [T]he f e d e r a l  co u r t s  and at 
least 12 s t a t e  courts h a v e  p r o m u l g a t e d  c e r t a i n  r u les of 
e v i d e n c e  on the b a s i s  of their p o w e r  to m a k e  r ules of 
c o urt p r a c t i c e  and p r o c e d u r e .  It w o u l d  s e e m  that the 
a r g u m e n t s  that w e r e  m a d e  at the A l a s k a  C o n s t i t u t i o n a l  
C o n v e n t i o n  for p l a c i n g  the r u l e - m a k i n g  p o w e r  in the 
c o u r t  a p p l i e s  to rules of e v i d e n c e  also. T h e  courts 
are i m m e d i a t e l y  c o n c e r n e d  and f a m i l i a r  w i t h  the s u b j e c t  
m a t t e r  and c o u l d  m a i n t a i n  a c l o s e  and c o n s t a n t  w a t c h  
over the r u l e s  of e v i d e n c e .  T h e  courts s h o u l d  h a v e  the 
i n i t i a l  r e s p o n s i b i l i t y  for delays a n d  i n j u s t i c e s  in the 
p r o c e s s i n g  of l i t i g a t i o n ,  w h i c h  is c o m p o s e d  in part of 
the p r e s e n t a t i o n  of e v i d e n c e .  It is t h e r e f o r e  s u g g e s t e d  
that r u les of e v i d e n c e  be c o n s i d e r e d  m a t t e r s  of p r o c e d u r e  
w i t h  the i n i t i a l  r e s p o n s i b i l i t y  in the c o u r t  s u b j e c t  to 
l e g i s l a t i v e  c h a n g e . "

S t a f f  m e m o r a n d u m ,  J u l y  1, 1960, p. 39 - 41.

H i s t o r i c a l l y ,  the l e g i s l a t i v e  p r o c e s s  r e g a r d e d  a d d i t i o n s  or 
e x t e n s i o n s  o f  p r i v i l e g e  o c c u r r i n g  b e f o r e  August, 1979, as
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a m e n d m e n t s  to the C o d e  of C i v i l  P r o c e d u r e ,  r e q u i r i n g  a p p r o v a l  
b y  t w o - t h i r d s  v o t e  of the m e m b e r s  of ea c h  h o u s e .  S e e  sec. 3, 
C h a p t e r  32, S L A  1975 (adding the p r i v i l e g e  of the o m b u d s m a n  
not to t e s t i f y ) .

In p r o m u l g a t i n g  the n e w  R u l e  501 of  the R u l e s  o f  E v i d e n c e ,  
t h e r e  is no r e a s o n  to b e l i e v e  that the C o u r t  " c h a n g e d  its 
m i n d "  a n d  d e c i d e d  that the c o n s t i t u t i o n a l  p r o v i s i o n  g i v i n g  
the S u p r e m e  C o u r t  the a u t h o r i t y  to " p r o m u l g a t e "  r u l e s  and 
t h e  l e g i s l a t u r e  the p o w e r  to " c h a n g e "  t h e m  w i t h  a t w o - t h i r d s  
v o t e  s h o u l d  b e  u n d e r m i n e d  b y  a r e f e r e n c e  in R u l e  501 to 
p r i v i l e g e s  c r e a t e d  b y  e n a c t m e n t s  of  the A l a s k a  L e g i s l a t u r e .  
C e r t a i n l y ,  as h a d  b e e n  the p r a c t i c e  in the p ast, the C o u r t  
r e c o g n i z e d  t h a t  the l e g i s l a t u r e  c o u l d  m a k e  char.ges i n  the 
b o d y  of the r u l e s  b y  e n a c t i n g  l e g i s l a t i o n  in a c c o r d a n c e  v?ith 
the c o n s t i t u t i o n a l  p r o v i s i o n  and R u l e  38(e) of the U n i f o r m  
R u l e s  of the L e g i s l a t u r e .

T h e  a d d i t i o n a l  c o m m e n t a r y  p r o v i d e d  by  P r o f e s s o r  S a l t z b u r g  is 
n o t  d i s p o s i t i v e :

" W i e n  I d r a f t e d  and the A d v i s o r y  C o m m i t t e e  a p p r o v e d  
R u l e  501 a n d  the C o m m e n t a r y ,  I b e l i e v e  that we all h a d  
i n  m i n d  a v o i d i n g  c o n f l i c t s  b e t w e e n  the l e g i s l a t u r e  a n d  
the cour t s .  O n e  o b v i o u s  w a y  of d o i n g  this was to 
i n c o r p o r a t e  s t a t u t o r y  p r i v i l e g e s  into R u l e  501, w h i c h  
w e  did. A n d  the first s e n t e n c e  of the C o m m e n t a r y  
a c c o m p a n y i n g  R u l e  501 m a k e s  clear, I think, t h a t  we 
f o r e s a w  "^at the l e g i s l a t u r e  m i g h t  e n a c t  n e w  p r i v i l e g e  
s t a t u t .

"N o  one c a n  say w i t h  a s s u r a n c e  that p r i v i l e g e s  a r e  
m o re s u b s t a n t i v e  or m o r e  p r o c e d u r a l . T o  the e .tent 
that t h e y  a f f e c t  out of c o u r t  b e h a v i o r  t h e y  are 
s u b s t a n t i v e .  To  the e x t e n t  that they c o n t r o l  the 
e v i d e n c e  th a t  co u r t s  r e c e i v e  t h e y  are p r o c e d u r a l .  I 
t h i n k  that the p o s i t i o n  that w e  took in the d r a f t i n g  of 
R u l e  501 w a s  a c o n s c i o u s  r e c o g n i t i o n  t h a t  p r i v i l e g e s  
w e r e  s u f f i c i e n t l y  p r o c e d u r a l  so that c o u r t s  c o u l d  
p r o m u l g a t e  r u l e s  c o v e r i n g  th e m  wh e n  they w i s h e d  and 
s u f f i c i e n t l y  s u b s t a n t i v e  that the l e g i s l a t u r e  c o u l d  
e n a c t  s t a t u t e s  d e a l i n g  w i t h  t h e m  w h e n  it w i s h e d .

" Since p r i v i l e g e s  can be v i e w e d  as s u f f i c i e n t l y  
s u b s t a n t i v e  to b e  the p r o p e r  s u b j e c t s  o f  o r d i n a r y
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l e g i s l a t i v e  action, a n d  s i n c e  w e  i n t e n d e d  to r e c o g n i z e  
this i n  R u l e  501, I b e l i e v e  that a p r i v i l e g e  r u l e  c a n  
b e  e n a c t e d  or m o d i f i e d  b y  a m a j o r i t y  v o t e  of the 
l e g i s l a t u r e .  . . ( E m p h a s i s  added)

L e t t e r  of S t e p h e n  A. S a l t z b u r g  to H o l l i  Ploog, F e b r u a r y  18,
1981.

Hr. S a l t z b u r g ' s  l e t t e r  m e r e l y  u n d e r s c o r e s  the o p p o s i t e  p o i n t s  
of the d e b a t e .  His s u g g e s t i o n  th a t  e v i d e n t i a r y  m a t t e r s  h a v e  
b o t h  p r o c e d u r a l  a n d  s u b s t a n t i v e  c h a r a c t e r i s t i c s  c o n f i r m s  m y  
v i e w  that the a d d i t i o n  of a r u l e  not to t e s t i f y  or p r o v i d e  
e v i d e n c e  to the g e n e r a l  b o d y  o f  p r i v i l e g e s  is a m a t t e r  of 
p r a c t i c e  or p r o c e d u r e  a n d  t h a t  l e g i s l a t i v e  a c t i v i t y  on the 
s u b j e c t  m a y  o n l y  b e  i n t e r p r e t e d  as a n  a l t e r a t i o n  r e q u i r i n g  a 
t w o - t h i r d s  vote.

As a mattf’- j i s l a t i v e  d r a f t i n g ,  d e b a t e  m a y  n o w  be f o r e­
cl o s e d  by . fl'j Man "»1 of L e g i s l a t i v e  D r a f t i n g .  T h e  a u t h o r i t y  
of  the M a m a , .  d e r i v e s  f r o m  the c o n s t i t u t i o n  and f r o m  a u n i f o r m  
r u l e  of the. l e g i s l a t u r e .  By A r t i c l e  II, s e c t i o n  14 of the 
c o n s t i t u t i o n ,  " [ t ] h e  l e g i s l a t u r e  s h a l l  e s t a b l i s h  the p r o c e d u r e  
for e n a c t m e n t  of b i l l s  Into law". The l e g i s l a t u r e  h a s  s p e c i f i e d  
t h a t  the p r o c e d u r e  for h a n d l i n g  b i l l s  d u r i n g  t h eir c o n s i d e r a t i o n  
b y  the l e g i s l a t u r e  s hall be as set out in AS 2 4.30 and the 
u n i f o r m  rules. AS 2 4 . 3 0 . 0 1 0 .  R u l e  10 d i r e c t s  that the l e g i s­
lat i v e  d r a f t i n g  m a n u a l  p r e p a r e d  a n d  a d o p t e d  b y  the L e g i s l a t i v e  
C o u n c i l  "is to b e  f o l l o w e d  in the p r e p a r a t i o n  . . .  of all 
l e g i s l a t i v e  d o c u m e n t s  and r e c o r d s " .  T h e  m a n u a l  i t s e l f  
s u g g e s t s  t h a t  m a t t e r s  of " e v i d e n c e "  r e l a t e  to a rule of 
p r a c t i c e  and p r o c e d u r e ,  c i t i n g  che 1960 s t a f f  m e m o r a n d u m :

T h e  b a s i c  p r o b l e m  f a c i n g  the d r a f t s m a n  is w h e t h e r  a 
m a t t e r  to be i n c l u d e d  in a b i l l  is a m a t t e r  of 
" a d m i n i s t r a t i o n "  or " p r a c t i c e  a n d  p r o c e d u r e "  or a 
m a t t e r  of s u b s t a n c e .  R u l e s  of p r a c t i c e  and p r o c e d u r e  
ar e  u s u a l l y  c o n s i d e r e d  to I n c l u d e  s u c h  m a t t e r s  as forms 
of a c t i o n ,  h o w  an a c t i o n  is c o m m e n c e d ,  the m a n n e r  of 
notice, p l e a d i n g  and m o t i o n  p r a c t i c e ,  j o i n d e r  of 
causes, p a r t i e s ,  p r e - t r i a l  p r a c t i c e  and d i s c o v e r y ,  
c a l e n d a r s ,  the c o n d u c t  of the trial, s t a y  of 
p r o c e e d i n g s ,  the p r o c e d u r e s  by  w h i c h  a j u d g m e n t  is 
e n f o r c e d ,  p o s t - t r i a l  p r o c e e d i n g s  su c h  as m o t i o n s  for 
n e w  trial, the a s s e s s m e n t  of costs, the time of appeal, 
venue, e v i d e n c e  and p r o c e d u r e  i n v o l v e d  in s p e c i a l



R e p r e s e n t a t i v e  D o n a l d  E. C l o c k s i n  
P a g e  10
F e b r u a r y  27, 1981

p r o c e e d i n g s  s u c h  as a d o p t i o n  a n d  p r o b a t e .  T h e  
l i m i t a t i o n  of a c tions, b u r d e n  of p r o o f ,  p r e s u m p t i o n ,  
c r e a t i o n  of courts, and m a t t e r s  of j u r i s d i c t i o n  are, o n  
the o t h e r  hand, c o n s i d e r e d  m a t t e r s  of s u b s t a n c e .  
(Emphasis added)

1981 L e g i s l a t i v e  D r a f t i n g  Manual, p. 20.
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T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  
E L E V E N T H  L E G I S L A T U R E

FISCAL N O T E

R E Q U E S T
Bill/Resolution No.______________ ___________________________________________________________________
Title " A n  A c t  r e l a t i n g  to the p r i v i l e g e  n o t  to d i s c l o s e ... into an a h s n l n t - p  

Requested by_____________ Sen. M u l c a h y _____________________________ Date 2 / 2 0 / 8 0  p r i v i lege

SB 480

II. FISCAL D E T A I L  
Agency Affected D e p a r t m e n t  o f  L a w
Program Category Affected A d m i n i s t r a t i o n  o f  J u s t i c e ______________________________
BRU, Program, or Subprogram(s) Affected_______ P r o s e c u t i o n _________________________________
(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

F Y  80 F Y  81 F Y  82 F Y  83 F Y  84 F Y  85

100 P E R S O N A L  SERVICES
200 T R A V E L
300 C O N T R A C T U A L

%

400 C O M M O D I T I E S
500 E O U I P M E N T
600 L A N D  &  S T R U C T U R E S
700 G R A N T S .  CLAIMS. ETC.

T O T A L 0 0 0
F U N D I N G  (Thousands of Dollars)

■GENERAL FUN D_________________
F E D E R A L  F U N D S _____________________

O T H E R  (Specify Fund Source)__________

POSITIONS
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Sec. 09.25.150. Claiming: of privilege by public official or re ­
porter. Except as  provided in §§ 150— 220 of this chapter,  no pub­
lic official or repo rte r  may be compelled to disclose the source of 
inform ation procured or  obtained by him while ac ting  in the  course 
of his duties as a public official or reporter. (§ 1 ch 115 SLA 1967)

Editor's note.— Section 2 , ch. 115. adding to tne privileges there listed,
SLA 196". p r o v i d e s :  "T his bill the conditional privilege for public
changes Rule 43 (h ) o f the Supreme officers and reporters as to sources
Court Rules [o f Civil Procedure] by o f  in form ation."

Sec. 09.25.160. Challenge of privilege, (a) When a public official 
or repo r te r  claims the privilege in a cause being heard before the 
supreme court or a superior  court of this sta te, a  person who has 
the r igh t to question him in tha t proceeding, or the court  on its 
own motion, may challenge the claim of privilege. The court shall 
make or cause to be made w hatever  inquiry  the court th inks nec­
essary to a determ ination  of the issue. The inquiry may be made 
in s tan te r  by way of questions put to the witness claiming the 
privilege and a decision then rendered, or the court may require 
the presence of other witnesses or docum entary  showing or may

58



§ 09.25.170 C ode  of  CrviL  P ro c e d u r e § 09.25.170

order  a special hea r ing  for the de term ination  of the issue o f  priv i­
lege.

(b) The court  may deny the  privilege and may order  the  public 
official or the repo r te r  to testify , imposing w hatever  limits upon 
the testimony and upon the r ig h t  of cross-exam ination of the w it­
ness as may be in the public in te rest  or in the in terest of a fa ir  
trial, if it finds the withholding of the testimony would

(1) resu lt in a m iscarr iage  of  jus tice  or the  denial of a fa ir  
trial to those who challenge the priv ilege; or

(2) be con tra ry  to the public in terest.  (§ 1 ch 115 SLA 1967)
Editor's note.— Section "2, ch. 115, tu the privileges there listed, the con-

SLA 1967 provides: ’T h is  bill changes ditional privilee\* for public omcers
Rule 43 (h ) o f the Supreme Court and reporters as to source o f  infor-
Rules [o f  Civil Procedure] by adding .-nation."

Sec. 09.25.170. Order divesting public official or reporter of the 
privilege, (a) This section is applicable to a hearing held under Tne 
laws of this s ta te

(1) before a court other than the suprem e or a superior court;
(2) before a court commissioner, referee, or o ther  court a p ­

pointee;
(3) in the course of legislative proceedings or before a commis­

sion, agency or committee created Dy the legislature;
(4) before an agency or represen ta tive  of an agency of the 

state, borough, city or o ther municipal corporation, o r  o taer 
body; or

(5) before any o ther  forum of th is  state.
(b) If, in a hearing, a public official or a reporte r  should refuse 

to divulge the source of his information, the agency body, person, 
official, or pa r ty  seeking the inform ation may apply to the superior 
court for an order divesting the official or reporter  of the privilege. 
When the issue is raised before the  suprem e or a superior court, 
the application m ust be made to th a t  court.

(c) Application for an o rder shall be made by verified petition 
setting  out the reasons why the disclosure is essential to the ad ­
m inistra tion  of justice, a fa ir  t r ia l  in tne  ins tan t proceeding, or 
the protection of the public interest. Upon application, the court 
shall determ ine the notice to be given to the public official or re­
porter and fix the time and place of hearing. The court shall make 
or cause to be made w hatever inquiry the court th inks necessary, 
and make a de term ination  of the issue as provided fo r  in § 160 of 
this chapter. (§ 1 ch 115 SLA 1967)

Editor's note.— Section 2, ch. 115, addins; to the privileges there listed,
SLA 1967, p r o v i d e s :  “ This bill the conditional privilege for public of-
changes Rule 43 (h ) o f  the Supreme ficers and reporters as to sources o f
Court Rules (o f  Civil Procedure] by inform ation."



§ 09.25.1S0 A l a s k a  S t a t u t e s § 09.25.220

Sec. 09.25.1S0. Order subject to review. An order of the  superior
court entered under §§ 150— 220 of this chap te r  shall be sub ject
to review by the suprem e court, by appeal o r  by certiorari ,  as  the 
rules of th a t  court may provide. D u ring  the pendency of the  ap­
peal, the privilege shall rem ain  in full force and effect. (§ 1 ch 
115 SLA 1967)

Editor's note.— Section 2, ch. 115, adding to the privileges there listed,
SLA 1967, p r o v i d e s :  "T h is bill the conditional privilege for public
changes Rule 43(h) o f  the Supreme officers and reporters as to sources o f
Court Rules [o f  Civil Procedure) by inform ation."

Sec. 09.25.190. E x ten t of privilege. When a public official or re­
porter claims the privilege conferred by §§ 150.—220 of th is  chap­
ter and the public ofncial or reporte r  has not been divested of the 
privilege by order of the supreme or superior court, ne ither  he 
nor the news organization with which he was associated may th e re ­
a f te r  be perm itted to plead o r  prove the sources of information 
withheld, unless the inform ant consents in writing or in open 
court. (§ 1 ch 115 SLA 1967)

Editor's note.— Section 2, ch. 115, adding to the privileges there listed.
SLA 1967, p r o v i d e s :  "T h is bill the conditional privilege for public
changes Rule 43(h ) o f the Supreme officers and reporters as to sources 
Court Rules [o f  Civil Procedure] by o f in form ation.”

Sec. 09.25.200. Application of privilege in o ther  courts. Sections 
L50— 220 of this chap te r  also apply to proceedings held under the 
laws of the United S ta te s  or any o ther  s ta te  where tbd law of this 
s ta te  is being applied. (.S 1 ch 115 SLA 1967)

Editor's n ote .—Section 2, eh. 115. adding to the privileges there listed.
SLA 1967, p r o v i d e s :  "T h is bill the conditional privilege for public
changes Rule 13(h) of the Supreme officers and reporters s.s to sources o f
Court Rules [o f  Civil Procedure] by inform ation,"

Sec. 09.25.210. Sections 150— 220 of th is  chap ter  do not abridge 
other privileges. Sections 150—220 of th is  chap ter  may not be con­
strued to abridge any of the privileges recognized under the laws 
of this sta te , w hetner a t  common law or by s ta tu te .  (§ 1 ch 115 
SLA 1957)

Editor's note. —Section 2 , ch. 115, adding to the privileges there listed,
SLA 1167, p r o v i d e s :  "T h is bill the conditioral privilege for public
changes Rule 13(h) ot the Supreme officers and reporters as to sources of
Court Ru'es fo f  Civil Procedure) by inform ation."

Sec. 09.25.220. Definitions. In this chapter, unless the context 
otherwise requires,

(1) "privilege" means the conditional privilege g ran ted  to pub­
lic officials and reporters to refuse to testify  as to a source of in­
formation ;

(2) "public official” m eans a person elected to a public office 
created by the constitu tion or laws of th is  s ta te ,  whether executive, 
legislative or judicial and who was holding th a t  office a t  the time 
of the communication for which privilege is claimed;



§ 09.30.010 C ode o f  C iv il  P r o c e d i7.e § 09.30.010

(3) “ rep o r te r” means a person regularly engaged in the busi­
ness of collecting or w riting  news for publication, or presentation 
to the public, through a news o rg an isa t ion ;  it includes persons who 
were reporters  at the time of the communication, though not a t  
the time of the claim of privilege;

(4) “news o rgan isa t ion” means
(A) an individual, partnersh ip , corporation or other associa­

tion regu larly  engaged in the business of
(i) publishing a newspaper or other periodical which reports 

news events, is icc"°d a t  regular intervals and has a general circu­
lation ;

(ii) providing newsreels or o ther motion picture news for pub­
lic showing; or

(iii) broadcasting news to the public by wire, radio, television 
or facsimile,

(B) a press association o’ o ther association in individuals, p a r t­
nerships, corporations, or other associations described >n (4) ( A l ­
ii), (ii), or (iii) of tlr 's section engaged in gathering news and 
disseminating it to its members for publication. (§ 1 ch 115 1967)

Ed ito r's  note.— Section ch. 115. adding to the priv ileges there listed.
SL.-\ p r o v i d e s :  "T h is  b ill the conditional p riv ilege tor puolic
changes P.ule I3 (h i of the S"pr«u.^  officert and reporters as to sources of
Court Rules (o f C iv il f 'ro .ed u re ] by 'n fo r i .v t io n ."
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  J u l y  27, 1979

SUBJECT: O h i o  " S h i e l d  L a w , "  (Work O r d e r  73£0)

TO: S e n a t o r  P a t r i c k  R o d e v

FROM: J o h n  B. C h e n o w e ^ n  I
L e g i s l a t i v e  C o o n s g l

T h e  O h i o  " S h i e l d  L a w "  %  f&hio] R D  §2739.12:

"No p e r s o n  e n g a g e d  in  t h e  w o r k  of, or c o n n e c t e d  with, 

or e m p l o y e d  by any n e w s p a p e r  or a n y  press a s s o c i a t i o n  
for the p u r p o s e  of g a t h e r i n g ,  p r o c u r i n g ,  c o m p i l i n g ,  
editing, d i s s e m i n a t i n g ,  or p u b l i s h i n g  news s h a l l  be 
r e q u i r e d  to d i s c l o s e  the s o u r c e  o f  any i n f o r m a t i o n  
p r o c u r e d  or o b t a i n e d  b y  su c h  p e r s o n  in the c o u r s e  of 
his e m p l o y m e n t ,  in any l e gal p r o c e e d i n g ,  trial, or 
i n v e s t i g a t i o n  b e f o r e  a n y  court, g r a n d  jury, p e t i t  jury, 
or a n y  o f f i c e r  the r e o f ,  b e f o r e  the p r e s i d i n g  o f f i c e r  of 
any tribunal, or h i s  agent, or b e f o r e  any c o m m i s s i o n ,  
d e p a r t m e n t ,  d i v i s i o n ,  or b u r e a u  of this state, or 
b e f o r e  a n y  c o u n c y  or m u n i c i p a l  body, o f f i c e r  or c o m­
m i t t e e  t h e r e o f . "

T h e  O h i o  st a t u t e ,  in c o n t r a s t  to that of Alaska, 1/ a l l o w s  
for no e x c e p t i o n s .  And, w h i l e  t h e r e  is at least one r e p o r t e d

1/ T h e  A l a s k a  p r o v i s i o n s  a r e  AS 0 9 . 2 5 . 1 5 0  - 0 9 . 2 5 . 2 2 0 ,  e x ­
tract e d  a n d  set out as a n  a t t a c h m e n t  to this memo. Br i e f l y ,  
t hese p r o v i s i o n s  d e s c r i b e  a c o n d i t i o n a l  r e p o r t e r ' s  p r i v i l e g e ,  
l i m i t e d  to j u d i c i a l  m a t t e r s  h e a r d  in the s u p r e m e  a n d  s u p e r i o r  
courts; pr o v i d e ,  at length, for p r o c e d u r e s  b y  w h i c h  the r e­
p o r t e r  's p r i v i l e g e  not to t e s t i f y  m a y  be t e r m i n a t e d  a n d  a 
d e c i s i o n  that h e  be r e q u i r e d  to t e s t i f y  m a y  be e n f o r c e d ;  a n d  
d e s c r i b e  the n a t u r e  and e x t e n t  of the p r i v i l e g e .  Oddly, by 
AS 0 9 . 2 5.190, the q u a l i f i e d  p r i v i l e g e  may be r e m a d e  in t o  one 
that a p p e a r s  to be a b s o l u t e  as a g a i n s t  s u b s e q u e n t  d i s c l o s u r e

POUCH Y - STATE CAPITOL 
JUNEAU . ALASKA <59811 
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d e c i s i o n  2/ of an  O h i o  c o u r t  n a r r o w i n g  the s c o p e  of the e x e m p­

tio n  b y  n a t u r e  of s o u r c e  of i n f o r m a t i o n ,  in p r a c t i c a l  e f f e c t  
th e  O h i o  l a w  a p p e a r s  v i r t u a l l y  a b s o l u t e  in  its p r o t e c t i o n  of 
the c o n f i d e n t i a l i t y  of mos' s o u r c e s  on w h i c h  a j o u r n a l i s t  
w o u l d  p l a c e  relia n c e .

A l a s k a ' s  p r o v i s i o n  m a y  b e  m a d e  m o r e  n e a r l y  like th a t  ->f O h i o  
b y  r e p e a l i n g  the l a n g u a g e  of AS 0 9 . 2 5 . 1 5 0  - 0 9 . 2 5 . 1 8 0  p r o­
vi d i n g  for t e r m i n a t i o n  of the p r i v i l e g e  to r e f r a i n  f r o m  d i s­
cl o s i n g  sour c e s  a n d  r e s t a t i n g  the p r i v i l e g e  as one th a t  is 
a b s o l u t e ,  a n d  b y  e x t e n d i n g  the p r i v i l e g e  to a d m i n i s t r a t i v e  
h e a r i n g s  at the s t a t e  a n d  m u n i c i p a l  level. T h e  p o l i c y  a r g u­
men t s  b e a r i n g  o n  a d e c i s i o n  to s u b m i t  a n d  s u p p o r t  l e g i s l a­
tio n  of this x i n d  are, of course, for y o u  to c o n s i d e r .

b y  the r e p o r t e r  h i m s e l f  for h i s  o w n  b e n e f i t ,  for, b y  that 
p r o v i s i o n ,  o n c e  a r e p o r t e r  claims a p r i v i l e g e  a n d  s u s t a i n s  
it a g a i n s t  a c h a l l e n g e  b e f o r e  one or the o t h e r  court, 
" n e i t h e r  he nor the news o r g a n i z a t i o n  w i t h  w h i c h  he w a s  
a s s o c i a t e d  m a y  t h e r e a f t e r  be p e r m i t t e d  to p l e a d  or p r o v e  the 
s o u r c e s  of i n f o r m a t i o n  w i t h h e l d ,  u n l e s s  the i n f o r m a n t  c o n­
sents i n  w r i t i n g  or in o p e n  c o u r t . "

2/ Forest H i l l s  U t i l i t y  Co. v. p i t y  of H e a t h , 302 N E  2d 
593, (Court of C o m m o n  P l e a s’] L i c k i n g  County, 1973), l i m i t i n g  
the t e r m  " s o u r c e "  to p e r s o n s ,  and e x c l u d i n g ,  f r o m  the p r i v i­
lege the i n f o r m a t i o n  w h i c h  the r e p o r t e r  r e q u i r e s  or i n f o r­

m a t i o n  a c q u i r e d  b y  the r e p o r t e r  f r o m  an " i n a n i m a t e "  s o u r c e .

J B C s s l k

e nclosure
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COMMITTEE REPO 
SENATE

Date : / "i i  7 >  / ^

Mr. P r e s i d e n t :

t u  r J U D I C I A R Y  C S H B  47(Jud)
T h e  C o m m i t t e e  on _______________________   has_h a d _____________________________

4/26/32 FURTHER: Uone

p r o h i b i t i o n  a g a i n s t  w a s t e  oi the t.eat of  b i g  g a m e  a n i m a l s  a n d  w i l d  fowl

u n d e r  c o n s i d e r a t i o n  and (a m a j o r i t y  of the c o m m i t t e e )  (the c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do pass  [ ] do not pass

[ ] do pas s w i t h  a t t a c h e d  a m e n d m e n t s (s )
[)<] s a m e  t i t l e

[ ] r e p l a c e  w i t h  CS for j i t / ' j  ;__________________________________[ ] ne w t i t l e

a n d  r e c o m m e n d s  J ' x ■ .• _______________________________________

[ ] A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] New Fiscal N o t e

[ ] r e p o r t s  it ba ck  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t h e _________________________________________________ C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G
DO P A S S  O T H E R  R E C O M M E N D A T I O N S :

s o  . • /  .

i /  /  ' /  , ; ’ j
' - f.lAf -i . /• r////

C H A I R M A N

S 60 (Rev. 12/78)
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Original sponsors: Grussendorf, Bettisworth, Offered: 3/1/82
Fanning, et al Referred: Rules

IN THE HOUSE BY TriE J U D I C I A R Y  COMMITTEE

CS FOR HOUSE BILL NO. 47 (Judiciary) a m  

UN THE LEGISLATURE OF THE STATE OF ALASKA 

TW E LFTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to the prohibition against waste of

the meat of big game animals and y i l d  fowl."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.30.010 is repealed and reenacted to read:

Sec. 16.30.010. WANTON WASTE OF BIG GAME ANIMALS AND WILD FOWL,

(a) It is a class A misdemeanor for a person who kills a big game

animal or a species of wiLd fowl to fail, (intentionally, knowingly, 

recklesslyTj or wi t h  criminal negligence, to salvage for human c o n sump­

tion the edible meat of the animal or fowl.

(b) A person convicted of violating this section who hag failed to 

salvage from a big game animal at least the hindquarters as far as the 

dietal joint of the tibia-fibula (stifle joint) shall be sentenced to

(1 ),j a definite term of imprisonment of not less than £ 6 0

c - S S L Q S ^ h o ' u r s J i  and

(2) a fine of not less than $2,500.

(c) The execution o f \ y ^ n t e n c e  imposed under (b) of this section 

^  may not be suspended nor may probation be granted^unti-l-'the— minimum

Mj imprisonment" p r b v i d G d’ in""Ehis section Kas~TJeert~^UTvedj and I^Vy fsuch?
-Ne*: ' S1̂ ^ s u s p e n s i o n  pi.*— p^eb-at-i-on— m u ^ _Tt2rjtrTir(r~rrs~a condlt roiV'ttnr 'payment- of -the

fine"requifell~~ljv tliTs section?^

(d) In a sentence imposed under (b) of this section, imposition of 

sentence may not be suspended.

* Sec. 2. AS 16.30 is amended by adding new sections to read:

Sec. 16.30.015. SURRENDER OF SALVAGED PORTIONS, LICENSE FORFEITURE
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A person convicted of v iolating AS 16.30.010

(1) snail surxender to the department all salvaged portions 

of the animal or fowlj

(2) forfeits his hunting license;

(3) is ineligible to hold a hunting license for

(A) the year in which the conviction is entered and the 

year following the year in which the conviction is entered;

(B) a p eriod of five years from the date of the c onvic­

tion if he has failed to salvage from a big game animal at least 

the hindquarters as far as the distal joint of the tibia-fibula 

(stifle joint).

Sec. 16.30.017. DEFENSES. It is a defense to a criminal charge 

under AS 16.30.010 that the failure to salvage the edible meat was due 

to circumstances beyond the control of the person charged, including

(1) theft of the animal or fowl;

(2) unanticipated weather conditions or other acts of God;

(3) unavoidable loss in the field to another wild animal.

* Sec. 3. AS 16.30.030 is amended by adding new paragraphs to read:

(3) "big game animal" means inocse, caribou, mountain sheep, 

mountain goat, feral reindeer, deer, elk, bison, walrus, or musk-ox;

(4) "criminal negligence" means criminal negligence as 

defined in AS 11.81.900(a)(4);

(5) "edible meat" means, in the case of big game animals, the 

meat of the ribs, neck, brisket, front quarters as far as the juncture 

of the humerus and the radius-ulna (knee), hindquarters as far as the 

distal joint of the tibia-fibula (stifle joint), and that portion of the 

animal between the front and hindquarters; in the case of wild fowl, the

meat of the breast; however, "edible meat" of big game or wild fowl does

not include

- 2 -  CSHB 4 7 (Ju d )  am



(B) meat that has b e e n  damaged and made inedible by the 

method of taking;

(C) bones, sinew, and incidental meat reasonably lost as 

a result of boning or a close trimming of the bones;

(D) viscera;

(6) ''intentionally" means intentionally as defined in AS 11.- 

8 1 . 9 0 0 ( a ) (1);

(7) "knowingly" means knowingly as defined in AS 31.81.900(a)

(2);

(8) "recklessly" means recklessly as defined in AS 11.81.900-

(a)(3);

(9) "wild fowl" means species of wild fowl for which seasons 

or bag limits have been established by state or federal law.

Sec. 4. AS 16.30.020 is amended to read:

Sec. 16.30.020. ANIMALS EXCEPTED. The provisions of AS 16.30.010- 

10.30.012 do not apply to walrus if (ANIMALS WHICH] the board exempts 

them by regulation.
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H e i n  v 
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X  •

O r i g i n a l  s p o n s o r s :  G r u s s e n d o r f ,  B e t t i s w o r t h ,
F a n n i n g ,  e t  al

I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

S E N A T E  CS F O R  CS  F O R  H O U S E  B I L L  NO. 47 ( J u d i c i a r y )

4  I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A

T W E L F T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A BILL

For a n  A c t  e n t i t l e d :  "An Act r e l a t i n g  to t h e  p r o h i b i t i o n  a g a i n s t  w a s t e  o f

t he m e a t  of b i g  game a n i m a l s  a n d  wi l d  f o w l . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A :

.* S e c t i o n  1. A S  1 6 . 3 0 . 0 1 0  is r e p e a l e d  a n d  r e e n a c t e d  to r e ad:

Sec. 1 6 . 3 0 . 0 1 0 .  W A N T O N  W A S T E  OF B I G  GAME A N I M A L S  A N D  W I L D  FOWL.

(a) It is a c l ass A m i s d e m e a n o r  for a p e r s o n  w h o  k i l l s  a b i g  game 

a n i m a l  or a s p e c i e s  of w i l d  fo w l  to fail i n t e n t i o n a l l y ,  k n o w i n g’y, 

r e c k l e s s l y ,  or wi t h  c r i m i n a l  n e g l i g e n c e  t o  s a l v a g e  for h u m a n  c o n s u m p t i o n  

t h e  edible m e a t  of t h e  animal or fowl.

(b) If  a p e r s o n  is c o n v i c t e d  of v i o l a t i n g  th i s  s e c t i o n  a n d  in t h e  

c o u r s e  of t h a t  v i o l a t i o n  f a i l e d  to s a l v a g e  f r o m  a big game a n i m a l  a t  

l e a s t  the h i n d q u a r t e r s  as f a r  as the d i s t a l  j o i n t  of t h e  t i b i a - f i b u l a  

( stifle j o i n t ) ,  the c o u r t  s h a l l  i m p o s e  a s e n t e n c e  of (1) i m p r i s o n m e n t  of 

n o t  less t h a n  s e v e n  c o n s e c u t i v e  days a n d  (2) a f i n e  of n o t  less t h a n  

$2 ,500.

(c) T h e  i m p o s i t i o n  o r  e x e c u t i o n  of the m i n i m u m  s e n t e n c e  p r e s c r i b e d  

i n  (b) of t h i s  s e c t i o n  m a y  n o t  be s u s p e n d e d  u n d e r  A S  1 2 . 5 5 . 0 8 0  o r  1 2 . 5 5 . -

085. The m i n i m u m  s e n t e n c e  p r e s c r i b e d  i n  (b) of this s e c t i o n  m a y  not be

r e d u c e d .

S e c .  2. AS  1 6 . 3 0 . 0 1 2  is r e p e a l e d  a n d  r e e n a c t e d  t o  read:

Sec. 1 6 . 3 0 . 0 1 2 .  P O S S E S S I O N  OF H O R N S  O R  AN T L E R S .  It is a c l a s s  A

m i s d e m e a n o r  f o r  a p e r s o n  to p o s s e s s  t h e  h o r n s  or a n t l e r s  of a big game

a n i m a l  that was k i l l e d  a f t e r  t h e  o p e n i n g  of the c u r r e n t  or m o s t  r e c e n t

l a w f u l  h u n t i n g  s e a s o n  for t h a t  ani m a l  u n l e s s  the p e r s o n  a l s o  p o s s e s s e s
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-
the edible meat of the animaT.

* Sec. 3. A S  1 6 . 3 0  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to r e a d

Sec. 1 6 . 3 0 . 0 1 5 .  S U R R E N D E R  OF  S A L V A G E D  P O R T IONS, L I C E N S E  PORF. ITURE. 

A  p e r s o n  c o n v i c t e d  of v i o l a t i n g  A S  1 6 . 3 0 . 0 1 0

(1) s h a l l  s u r r e n d e r  t o  whe d e p a r t m e n t  all s a l v a g e d  p o r t i o r s  

of the a n i m a l  o r  fowl;

(2) f o r f e i t s  h i s  h u n t i n g  l i c e  run' ;

(3) is i n e l i g i b l e  to h o l d  a h u n t i n g  l i c e n s e  f o r

(A) the y e a r  in w h i c h  t h e  c o n v i c t i o n  is e n t e r e d  a n d  t h e  

y e a r  f o l l o w i n g  the y e a r  i n  w h i c h  the c o n v i c t i o n  is e n t e r e d ;

(B) a p e r i o d  cf f i v e  y e a r s  fr o m  t h e  d a t e  of t h e  c o n v i c­

t i o n  i f  the p e r s o n  h a s  f a i l e d  t o  s a l v a g e  f r o m  a b i g  game a n i m a l  a t  

l e a s t  t h e  h i n d q u a r t e r s  as f a r  as t h e  di s t a l  j o i n t  of the tibia- 

f i b u l a  ( s t i f l e  joint).

Sec. 1 6 . 3 0 . 0 1 7 .  D E F E N S E S .  (a) It is a d e f e n s e  t o  a c r i m i n a l  

c h a r g e  u n d e r  AS 1 6 . 3 0 . 0 1 0  o r  1 6 . 3 0 . 0 1 2  th a t  the f a i l u r e  to s a l v a g e  o r  

p o s s e s s  t h e  e d i b l e  m e a t  w a s  due t o  c i r c u m s t a n c e s  b e y o n d  the c o n t r o l  of 

the p e r s o n  c h a r g e d ,  i n c l u d i n g

(1) t h e f t  of t h e  animal or fowl;

(2) u n a n t i c i p a t e d  w e a t h e r  c o n d i t i o n s  or o t h e r  acts of God;

(3) u n a v o i d a b l e  loss i n  the f i e l d  to a n o t h e r  w i l d  a n i m a l .

(b) It is a d e f e n s e  to a c r i m i n a l  c h a r g e  u n d e r  A S  1 6 . 3 0 . 0 1 2  t h a t

(1) t h e  d e f e n d a n t  a c q u i r e d  the horns o r  a n t l e r s  as a g i f t  

a f t e r  t h e  e d i b l e  m e a t  of t h e  b i g  g a m e  a n i m a l  was s a l v a g e d ;

(2) the d e f e n d a n t  doe n o t  p o s s e s s  the ed i b l e  m e e t  of the b i g  

g a m e  a n i m a l  JjJecausQ^ the m e a t  h a j ^ ^ e e n ’.Jconsumed by h u m a n  b e i n g s T ^

* Sec. 4. ..6,30,030 is a m e n d e d / b y  a d d i n g  new p a r a g r a p h s  to read:

(3) " b i g  game a n i m ay" m e a n ^  moose, c a r i b o u ,  m o u n t a i n  s h e e p ,  

m o u n t a i n  goat, feral r e i n c ^ e r ,  deer, elk, bi s o n ,  walr u s ,  or m u s k - o x ;

-2- SCS CFH3 4 7( Jud)
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(A) s a l v a g e d  i n  a c c o r d a n c e  w i t h  la;#;

(B) c o n s u m e d  b y  h u m a n  b e i n g s

(C) d e l i v e r e d  to a n o t h e r  p e r s o n £ 0 r \  .

I
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_(1) d e l i v e r e d "  m e a n s  gi v e n ,  sold, o r  b a r t e r e d  i n  a  m a n n e r

th a t  does n o t  v i o l a t e  s t a t e  or  f e d e r a l  law;

^ ( 2 ) — ^ p o s s e s s  the e d i b l e  m e a t "  i n c l u d e s  p o s s e s s i n g  p o r t i o n s

of  the e d i b l e  m e a t  in m o r e  than o n e  l o c a t i o n  w h i l e  the m e a t  is b e i n g

t r a n s p o r t e d  f r o m  t h e  p l a c e  w h e r e  it w a s  s a l v a g e d .

(4) " c r i m i n a l  n e g l i g e n c e "  m e a n s  c r i m i n a l  n e g l i g e n c e  as

d e f i n e d  i n  A S  1 1 . 8 1 . 9 0 0 ( a ) ( 4 ) ;

(5) " e d i b l e  m e a t "  m e a n s ,  i n  the c a s e  of big ga m e  a n i m a l s ,  the 

meat of t h e  ribs, n e c k ,  b r i s k e t ,  f r o n t  q u a r t e r s  as far as t h e  j u n c t u r e  

of t h e  h u m e r u s  a n d  t h e  r a d i u s - u l n a  (knee), h i n d q u a r t e r s  as far as t h e  

d i s t a l  j o i n t  of the t i b i a - f i b u l a  ( s t i f l e  j o i nt), and t n a t  p o r t i o n  of the 

c.rimal b e t w e e n  the f r o n t  and h i n d q u a r t e r s ;  i n  t h e  case of w i l d  fowl, the 

meat of t h e  b r e ast; h o w e v e r ,  " e d i b l e  m e a t "  of b i g  game or w i l d  fowl d o e s  

not i n c l u d e

(A) m e a t  of the head;

(B) m e a t  that h a s  b e e n  d a m a g e d  a n d  ma d e  i n e d i b l e  b y  the 

m e t h o d  of t a k i n g ;

(C) bones, s i n e w ,  a n d  i n c i d e n t a l  m e a t  r e a s o n a b l y  l o s t  as 

a r e s u l t  of b o n i n g  or a c l o s e  t r i m m i n g  of  the b o n e s ;

(D) v i s c e r a ;

(6) " i n t e n t i o n a l l y "  m e a n s  i n t e n t i o n a l l y  as d e f i n e d  in A S  11.- 

8 1 . 9 0 0 ( a ) (1) ;

(7) " k n o w i n g l y "  m e a n s  k n o w i n g l y  as d e f i n e d  in A S  1 1 . 8 1 . 9 0 0 -

( a ) (2);

(8) " r e c k l e s s l y "  m e a n s  r e c k l e s s l y  as d e f i n e d  in A S  1 1 . 8 1 . 9 0 0 -

( a ) (3) ;

(9) " w i l d  f o w l "  m e a n s  s p e c i e s  of w i l d  fowl for w h i c h  s e a s o n s  

or b a g  l i m i t s  h a v e  b e e n  e s t a b l i s h e d  b y  s t a t e  or f e d e r a l  law.

' Sec. 5. A S  1 6 . 3 0 . 0 2 0  is a m e n d e d  to read:

Sec. 1 0 . 3 0 . 0 2 0 .  I [ANx.lALS E X C E P T E D ] .  T h e  p r o­

vi s i o n s  of A S  1 6 . 3 0 . C I O  - 1 6 . 3 0 . 0 1 2  do not a p p l y  t o | w a l rus i f ^ [ANIliALS 

W H I C H ]  t h e  b o a r d  e x e m p t s / t h e m | b y  r e g u l a t i o n .

Sec. 6. A S  1 6 . 3 0 . 0 3 0 ( 2 )  is r e p e a l e d .
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§ 12.25.030 A l a s k a  S t a t u t e s

Merrill v. State, Sup. Ct. Op. No. 392 (File 
No. 688), 423 P.2d 686, cert, denied, 386 
U.S. 1040, 87 S. Ct. 1497,18 L. Ed. 2d 60’’ 
(1957).

A valid arrest without a warrant may tx 
effected where the arresting officer actec. 
upon probable cause, or, in the case o f (; 
misdemeanor, was present at the 
commission o f the offense. Drahosh v. 
State, Sup. Ct. Op. No. 485 (File No. 849], 
442 P.2d 44 (1968).

Under paragraph (3) of subsection (a), .1 

peace officer, without a warrant, may 
arrest a person for a felony when the 
officer has probable cause to believe that a 
felony has been committed and probable 
cause to believe that the person committed 
it. McCov v. State, Sup. Ct. Op. No. 750 
(File No. 1316), 491 P.2d 127 (1971); City 
c f  Nome v. Ailak, Sup. Ct. Op. No. 14f 8 
(File No. 3137), 570 P.2d 162 (1977).

frobab le  ca u se ". — Probable cause 
exists where the facts and circumstances 
within the officers’ knowledge, and of 
which they had reasonably trustworthy 
information, are sufficient in themselves 
to warrant a man of reasonable caution in 
the belief that an offense has been or is 
being committed. McCov v. State, Sup. Ct. 
Op. No. 750 (File No. 1316), 491 p .2d 127 
(1971); Pistro v. State, Sup. Ct. Op. No. 
1799 (File No. 3474), 590 P.2d 884 (1979).

In dealing with prob ble cause, os the 
very name implies, a court deals with 
probabilities. These are not technical; 
they are the factual and prnct'cal 
considerations o f everyday life on which 
reasonable and prudent men, not It pa! 
technicians, act. The standard of prod' if 
accordingly correlative to what must be 
proved. The substance of all the definit ons 
of probable cause is a reasonable ground 
for belief of guilt. And this means less ‘ !.an 
evidence which would justify 
condemnation or conviction. McCoy v 
Stale, Sup Ct. Op. No. 750 (File No 1816), 
491 P.2d 127 (1971).

For evidence showing probable cause for 
the belief that person using credit carc was 
guilty of forgery or uttering a fcrped 
instrument, see McCoy v State. Suf Ct. 
Op, No, 750 (File No. 1316), 491 P.2d 127 
119711.

Fucts and circu m stan ces necessary 
to establish prnim ble cause. —. Pro inble 
p u s e  cannot bo established ^lyTTirfTF1,

believing that an offense has beta 
f»Tn£MmmiUed. City of Nome 
3up. CtTOpTNo. 1498 (File No.
P.2d 162 (1977).

P robab le  cause may ^  
reason ab ly  trustworthy infor 
from  an inform ant. City of 
Ailak, Sup. Ct. Op. No. 1493 
3137), 570 P.2d 162(1977);
Sup. Ct. Op. No. 1799 (File No 
P.2d 884 (1979).

H ow ever, som e o f the detail* 4 
in form ation  given by the 
must be verified before an arrest, 
v. State, Sup. Ct. Op. No. 1799 (Ffl. 
3474), 590 P.2d 884 (1979).

If the informant is a cooperative c t—,  
rather than informant from the cn a a *  
milieu, his or her reliability need dm ^  
established before the arrest. Hove**, 
some of the details of the infonxut** 
given by the informant must be rnifW 
before the arrest. City of Nome v. AiU*_ 
Sup. Ct. Op. No. 1498 (File No. 31371 5T> 
P.2d 162 (1977).

In form ation  from the informant *«■ 
su fficiently corroborated by the 
officer's own observations to esublot 
probable cause for arrest. Pistro v. State. 
Sup. Ct. Op. No. 1799 (File No. 34741, S90 
P.2d 884 (1979).

W here there were no dispute* of bwi 
relevant to the determination 
w hether the officers had probable 
cause to arrest, the trial court should hive 
made that determination as a legal 
matter. City of Nome v. Ailak, Sup.Ct. Op 
No. 1498 (File No. 3137), 570 P2d 163 
(19771.

O fficer c< aid constitutionally 
observe  whut wns in plain view. —
Where the driveway involved was a 

normal means of ingress and egrer. 
impliedly cpen to public use by 00# 

desiring to speak to occupants of lh» 
garage, or to pari; off the street whiW 
visiting occupants of the house, there »** 
no invasion of rights to privacy when tb* 
police officer moved up the driveway, and 
the officer could constitutionally obwerw 
what was in plain view in the gnrag* 
Pistro v. State. Sup. Ct. Op. No. 1799 (hik 
No. 3474), 590 P.2d 884 (1979).

A rrest held lawful. — Where the facta 
which were observed by a police officer, 
together with his prior knowledge of the 
physical characteristics of a certain 
package and its illegal contents, were 
sufficient to lead a reasonable person U> 
believe that the defendants had committed 
an offense in hit presence, arrest w** 
lawful. Howes v State, Sup. Cl. Op. N°

(46 (File No. 1443), 503 P.f 
<*arch incident to an 

M^Cov v- StaLe, Sup. Ct. O] 
So 1316). 491 P.2d 127 (1 
' Scope o f search  am 
Officers may search and se 
things physically on the P 
hot those within his imm 
control. McCoy v. State, *  
750 (File No. 1016), 491 

A search which is ri 
inception may violate the 
by virtue of its intolerab 
*cope. The scope o f the 
strictly tied to and j' 
circumstances which 
initiation permissible. 
Sup. Ct. Op. No. 750 (Fil 
F.2d 127 (1971).

When a search go 
defendant's person and tL 
he could reach to obtain 
the officer or escape or e 
might conceal or 
unreasonable. McCoy v 
Op. No. 750 (File No. 13 
(1971).

It is reasonable for I'm 
to search the person a 
remove any weapons tl 
seek to use in order to rei 
his escape. Otherwise, 1 
might well b f endanger 
itself frustrated. In s JJ 
reasonable for the _ 
search for, and seize a 
arrestee’ .; person in 0: 
concea’ ment or destrue 
into which an nrrestel 
order to grub a weap 
items must, or course, 
h*.e rule. There is a 
therefore, for 0 senrcl 
person and the area wi 
control. There is 
justification, howeve 
searching any room 
which an arrest occu 
Sup. Ct Op. No. 750 
P-2d 127 (1971).

Once warrantless s 
*• -a 01 the arrestee’s 
are allowed, the 4th a 
"reasonableness" req 
00 rational limits t 
search. Searches of 
other hand, have I 
physical limitations, 
danger that this exce 
requirement will be 
McCoy v. State, Sup. 
No. 1316). 491 P.2d ij

{ 12.25.030 C(
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W a n t o n  w a s t e  o f  b i g  game a n i m a l s  a n d  w i l d  
fowl ( C SHB 47 ( J u d i c i a r y )  am)

S e n a t o r  P a t r i c k  M. R o d e y  
A t t n‘: K e v i n  B r u c e

E d w a r d  H. H e i n  
L e g i s l a t i v e  C o u n s e l

As we d i s c u s s e d  on t h e  p h o n e  to d a y ,  CS H B  4 7  ( J u d i c i a r y )  am 
i s  d e f i c i e n t  i n  c e r t a i n  r e s p e c t s .  C h i e f l y ,  it f a i l s  to 
a m e n d  AS  1 6 . 3 0 . 0 1 2 ,  p o s s e s s i o n  of  r a w  h o r n s  and a n t l e r s .

E u g e n e  Cyrus, w h o  h a n d l e s  fr'sh a n d  game v i o l a t i o n s  for the 
A t t o r n e y  G e n e r a l ' s  o f f i c e  in A n c h o r a g e ,  t o l d  me t h a t  t here 
h a s  n e v e r  b e e n  a p r o s e c u t i o n  u n d e r  this s e c t i o n  b e c a u s e  no 
p e n a l t y  is p r o v i d e d  f o r  its v i o l a t i o n .  It a p p e a r s  to me 
t h a t  t h i s  is a m a t t e r  w h i c h  c o u l d  be d e a l t  w i t h  a p p r o p r i a t e l y  
i n  this bill, s i n c e  t h e  rest of AS 1 6 . 3 0  is b e i n g  a m e n d e d  b y  
t h e  b i l l .  AS 1 6 . 3 0 . 0 1 2  a p p a r e n t l y  was i n t e n d e d  to o p e r a t e  
i n  c o n j u n c t i o n  w i t h  t h e  o t her s e c t i o n s  of A S  1 6 . 3 0  by  
c o v e r i n g  s i t u a t i o n s  w h e r e  p e r s o n s  are f o u n d  w i t h  r a w  
a n t l e r s ,  but the rest of the a n i m a l  c a n n o t  b e  l o c a t e d  b y  
e n f o r c e m e n t  o f f i c i a l s .  No t e  a l s o  that t h i s  s e c t i o n ,  if 
u n a m e n d e d ,  w i l l  c o n t i n u e  to u s e  the t e r m  " w i l d  f o o d  animal", 
a l t h o u g h  that t e r m  h a s  b e e n  r e p l a c e d  in t h e  bill w i t h  the 
t e r m  " b i g  game a n i m a l "  in the o t h e r  s e c t i o n s  c.c AS 16.30.
A t  page 2, l i n e  19, " b i g  game a n i m a l "  is d e f i n e d  d i f f e r e n t l y  

ra "will' f o o d  a n i m a l " .  The d e f i n i t i o n  o f  " w i l d  f o o d  a n i m a l "  
a p p e a r s  o v e r l y  broad. For e x a m p l e ,  I a m  n o t  s u r e  w h y  the 
s t a t e  n e e d s  to p r o h i b i t  the p o s s e s s i o n  o f  the r a w  h o r n s  or 
a n t l e r s  of d u c k ,  goose, p t a r m i g a n ,  g r o u s e ,  etc.
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AMENDMENT TO SCS CSHB 47(JUD)

On Line 26, Page 2:

After the word "because" begin a new subparagraph:

(A) The meat has been consumed by human beings ;or

(B) the defendant delivered the edible meat to another person,

(C) as used in the section "deliver" means to give, sell, or
barter in a manner that does not violate state or federa

give, ; 
1 law.



P r o p o s e d  A m e n d m e n t  to SCSCSHB *±1 (Judiciary)

P ag e  1, line 2€>

De l e t e  S e c tion 2 in its entirity 

I n s e r t  in its place:

* Sec. 2.' AS 16.30.012 is amended t o  read:

Sec. 16.30.012. Possession of raw horns and antlers, (a) I t  is 

c l a s s  A  m i s d e m e a n o r  [UNLAWFUL] to possess the raw ho r n s  or a n t l e r s  of a 

w i l d  fo o d  animal w i t h o u t  its being accompanied by m o s t  of its e d d b l e  m e a t  

u n l e s s

(1) most of its edible meat w a s  salvaged in acc o r d a n c e  w i t h  law;

(2) the h o r n s  or antlers were acquired by gift fro m  a n o t h e r  p e r s o n

after t h e  associated meat was salvaged;

(3) the m e a t  was lost due to circumstances beyond the p o s s e s s o r ' s  control, 

i n c l u d i n g  loss in the field t o  another animal, weather or o t h e r  a c t s  of God, 

or theft.

(b) If a p e r s o n  who p o ssesses raw horns or antlers w i t h o u t  its o e i n g  

a c c o m p a n i e d  by most of its ediole m e a t  raises a justification s p e c i f i e d  in

(a) ll) - (3) of this section, additional corrooorating e v i d e n c e  of that

j u s t i f i c a t i o n  may be required by the department. In this section,

(1) "being a c companied" means having most of the meat in a ctual 

p o s s e s s i o n  with the norns or antlers unless the person is e n g a g i n g  m

the act of transporting most of the meat from the same animal in p o r t i o n s  

at d i f f e r t e n t  times but in a continuous manner without u n n e c e s s a r y  i n t e r r u p t i o n ,  

f r o m  tne place of taking to its destination for human c o n s u m p t i o n ;

(2) "raw" means an appearance, by reasonable o b s e r v a t i o n , that 

i n d i c a t e s  its h a ving been taken from a wild food animal c u r i n g  the c u r r e n t  

or  mos t  r e c e n t  lawful hunting season for that animal.
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M E M O R A N D U M

DATE: May 17, 1982

T O : Senator Rodey

FROM: Kevin K. Bruce

RE: HB 47

Please find attached:

1.) Copy of the Senate version

2.) Memo from Legislative Counsel addressing Senate changes to 
16.30.012.

3.) Proposed amendment to Senate version to allow possession of 
horns/antlers if the meat has been given away.

4.) Proposed language by Representative Fanning for 16.30.012.

I believe the memo adequately reflects the problems associated with 
retaining the present language in 16.30.012 as suggested by 
Representative Fanning.

If the proposed Senate amendment is adopted, I believe the final issue 
to resolve is that of the defenses that appear in 16.30.017. 
Representative Fanning would like these to be incorporated into the 
elements of the offense, rather than allowing them to be offered as a 
defense after arrest.

The Senate version, of course, would bring 16.30.012 into conformity 
with the defenses to 16.30.010 that passed the House. It seems rational 
to structure similar defenses for both of these offenses.

^ I & s k a
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Original sponsors: G r u s s e n d o r f , Bettisworth, Offered: 5/8/82
Fanning, et al Referred: Rules

IN THE HOUSE BY THE JUDICIARY COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 47 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

T W E L F 1 J  LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to the prohibition against waste of

the meat of big game animals and wild fowl."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.30.010 is repealed and reenacted to read:

Sec. 16.30.CIO. WANTON WASTE OF BIG GAME ANIMALS AND WILD FOWL,

(a) It is a class A misdemeanor for a person who kills a big game

animal or a species of wild fowl to fail intentionally, knowingly, 

recklessly, or with criminal negligence to salvage for human consumption 

the edible meat of the animal or fowl.

(b) If a person is convicted of violating this section and in the

course of that violation failed to salvage from a big game animal at 

least the hindquarters as far as the distal joint of the tibia-fibula 

(stifle joint), the court shall impose a sentence of (1) imprisonment of 

not less than seven consecutive days and (2) a fine of not less than 

$2,500.

(c) The imposition or execution of the m i n imum sentence prescribed 

in (b) of this section may not be suspended under AS 12.55.080 or 12.55.- 

085. The minimum sentence prescribed in (b) of this section may not be 

r e d u c e d .

Sec. 2. AS 16.30.012 is repealed and reenacted to read:

Sec. i6.30.012. POSSESSION OF HORNS OR ANTLERS. It is a class A 

misdemeanor for a person to possess the horns or antlers of a big game 

animal that was killed after the opening of the current or most recent 

lawful hunting season for that animal unless the person also possesses

-1- SCS CSHB 47(Jud)
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the edible meat of the a n i m a lT*|

* Sec. 3. AS 16.30 is amended by adding n ew sections to read:

Sec. 16.30.015. SURRENDER OF SALVAGED PORTIONS, LICENSE FORFEITURE. 

A person convicted of v i olating AS 16.30.010

(1) shall surrender to the department all salvaged portions 

of the animal or fowl;

(2) forfeits his hunting license;

(3) is ineligible to hold a hunting license fo •

(A) the year in which the conviction is ei iered and the 

year following the year in which the conviction is entered;

(B) a period of five years from the; date of the c o n v i c­

tion if the person has failed to salvage from a big game animal at 

least the hindquarters as far as the distal joint of the tibia- 

fibula (stifle j o i n t ) .

Sec. 16.30.017. DEFENSES. (a) It is a defense to a criminal 

charge under AS 16.30.010 |or̂  16.30. oTi^that the failure to salvage or 

possess the edible meat was due to circumstances beyond the control of 

the person charged, including

(1) theft of the animal or fowl;

(2) unanticipated weather conditions or other acts of God;

(3) unavoidable loss in the field to another wild animal.

PJ (b) It is a defense to a criminal charge under AS 16.30.012 that

(1) the defendant acquired the horns or antlers as a gift 

after the edible meat of the big game animal was salvaged;

(2) the defendant does not possess the edible meat of the big 

game animal because the meat has been consumed by human beings",^

* Sec. 4. AS 16.30.020 is amended to read: 4

Sec. 16.30.020. ANIMALS EXEMPTED [EXCEPTED]. The provisions of 

A S  16.30.010 - 16.30.012 do not apply to animals which the board exempts

-2- SCS CSHB 4 7 (Jud)



P r o p o s e d  A m e n d m e n t  to e/ (uddicia±*yj

— a g g g f y -   5  x1 5

.Sec. 2.: A S  2 6 . 3 0 . 0 1 2  is a m e n d e d  t o  read:

Sec. 16.30.012. P o s s e s s i o n  of raw h o r n s  and a n t l e r s ,  (a) I t  i s  a

c l a s s  A  m i s d e m e a n o r  [UNLAWFUL] to p o s sess the raw h o r n s  or a n t l e r s  of a

3'<eJ&krh(c. ^
fiuild^eres^ animal w i t h o u t  its being a c c o m p a n i e d  b y / m o s t  of J t t s ^ e d i b l e  m e a t

l a w

n e r s o n

(3) t he m e a t  was l o s t  due to circumstances b e y o n d  the p o s s e s s o r ' s  c o n t r o l ,

VflNblTUAlb
i n c l u d i n g  y-oss in the field t o  another animal, w e a t h e r t c r  o t h e r  a c t s  cf God ,  

o r  theft frF M ' YVV/tt^gOS^ft'a^

n .
(b) If a p e r s o n  w h o  p o s s e s s e s  raw ho r n s  or a n t l e r s  w i t h o u t  i t s  joeing 

a c c o m p a n i e d  by m e a t  raises a j u s t i f i c a t i o n  s p e c i f i e d  i n

(a) (1) - (3; of t h i s  section, additional c o r r o b o r a t i n g  e v i d e n c e  of t h a t  

j u s t i f i c a t i o n  may b e  required by the department. In th i s  s e c t i o n ,

(1) "being a c c o m p a n i e d "  means ha v i n g ^ m o s t  o ^ t h e ^ m e a t  i n  a c t u a l  

p o s s e s s i o n  w i t h  the ncrns or antlers unless the p e r s o n  is e n g a g i n g  in

the act of t r a n s p o r t i n g ^ n o s t  o f ^ t h e ^ e a t H r o m  the same a n i m a l  in p o r t i o n s

a t  d i f f e r t e n t  t i m e s  but in a con t i n u o u s  m a n n e r  w i t h o u t  u n n e c e s s a r y  i n t e r r u p t i o n ,_  i y c v w ^ U - n )
f r o m  tne p l a c e  of tak .ig to i ts d estination for human c o n s u m p t i o n s ^

(2) "raw" m e a n s  an appearance, by r e a s o n a b l e  o b s e r v a t i o n ,  t h a t

i n d i c a t e s  its h a v i n g  been t a k e n  from a wild food aniitial c u r i n g  t h e  c u r r e n t  
*

c r  m o s t  r e c e n t  l a w f u l  h u n t i n g  season for that animal. *
(3") to ubfcfi w  t \\y3 SseswWjWSftiw* r o  6 u /  or2 ^

jiay ,  .2y-lino 1W  ft "DDib ASO-r' \JtfH o f y q f c . o Z  , ifu j



Sec. 5. AS 10'.3O.O3O is amended by adding new paragraphs to read:

(3) "big game animal" means moose, caribou, mountain sheep, 

mo u n t a i n  goat, feral reindeer, deer, elk, bison, walrus, or musk-ox;

(4) "criminal negligence" means criminal negligence as 

defined in AS 11.81.900(a)(4);

(5) "edible meat" means, in the case of big game animals, the 

meat of the ribs, neck, brisket, front: quarters as far as the juncture 

of the humerus and the radius-ulna (knee), hindquarters as far as the 

distal joint of the tibia-fibula (stifle joint), and that portion of the 

animal b e t w e e n  the front and hindquarters; in the case of wild fowl, the 

meat of the breast; however, "edible meat" of big game or wiln fowl does 

not include

(A) meat of the head;

(B) meat that has been damaged and made inedible by the 

method of taking;

(C) bones, sinew, and incidental meat reasonably lost as 

a result of boning or a close trimming cf the bones;

(D) viscera;

(6) "intentionally" means intentionally as defined in AS 11.- 

8 1 . 9 0 0 ( a ) (1);

(7) ’knowingly" means knowingly as defined in AS 11.81.900-

(a)(2),

(8) "recklessly" means recklessly as defined in AS 11.81.900-

(a)(3):

(9) "wild fowl" means species of wild fowl for which seasons 

or bag limits have been established by state or federal law.

Sec. 6. AS 16.30.030(2) is repealed.

-3- SCS CSHB 47(Jud)



* Sec. 2. A S  1 6 . 3 0 . 0 1 2  is r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

(a)
Sec. 1 6 . 3 0 . 0 1 2 .  P O S S E S S I O N  O F  H O R N S  O R  A N T L E R S . /  I t  is a  c l a s s  

A  m i s d e m e a n o r  f o r  a p e r s o n  to p o s s e s s  the h o r n s  o r  a n t l e r s  o f  a b i g  

g a m e  a n i m a l  t h a t  w a s  k i l l e d  a f t e r  the o p e n i n g  o f  t h e  c u r r e n t  o r  m o s t  

r e c e n t  l a w f u l  h u n t i n g  s e a s o n  f o r  t h a t  a n i m a l  i f

(1) the p e r s o n  does n o t  p o s s e s s  the e d i b l e  m e a t  o f  t h e  

a n i mal; a n d  . . .

(2) the e d i b l e  m e a t  o f  the a n i m a l  h a s  not. b e e n

(A) s a l v a g e d  in a c c o r d a n c e  w i t h  law;

(B) c o n s u m e d  b y  h u m a n  b e i n g s ;

(C) d e l i v e r e d  to a n o t h e r  p e r s o n ;  or

(D) lo s t  due to c i r c u m s t a n c e s  b e y o n d  t h e  p e r s o n ' s  

c on t r o l ,  i n c l u d i n g

(i) t h e f t  o f  the a n i mal;

(ii) u n a n t i c i p a t e d  w e a t h e r  c o n d i t i o n s  or o t h e r  

a c t s  of  God; or

(iii) u n a v o i d a b l e  loss in the f i e l d  to a n o t h e r  

w i l d  a n i mal.

(b) In this s e c t i o n ,

(1) " d e l i v e r e d "  m e a n s  given, sold, o r  b a r t e r e d  in a m a n n e r  

t h a t  cjec n o t  ' d e l a t e  s t a t e  or f e d e r a l  law;

('•A "notGor-. ^ d i b l e  m e a t "  i n c l u d e s  p o s s e s s i n g  p o r t i o n s  

of  the e d i b l e  m e a t  in m o r e  than o n e  l o c a t i o n  w h i l e  the m e a t  is b e i n g  

t r a n s p o r t e d  f r o m  the p l a c e  w h e r e  it w a s  s a l v a g e d .
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Senate
C o m m ittee  on Judiciary Pouch V 

State Capitol 
Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

May 7, 1982

Butrovich Committee Room, State Capitol Juneau, Alaska

Legislation Before Committee:

HB 210 - "An Act relating to child custody."

HB 47 - "An Act relating to the prohibition against waste of the 

meat of wild food animals."

HB 74 - "An Act relating to the rights of debtors and creditors."

HB 339 - "An Act relating to the judicial review of administrative 

regulations."

HB 591 - "An Act making corrective amendments in the Alaska
Statutes as recommended by the revisor of statutes; and 

providing for an effective date."

The meeting of the Senate Judiciary Committee was called to order by 

Chairmtr Rodey at 1:30 P.M. Committee members present were: Senators 
Rodey, Anderson, Parr, and Ray. Senator Bennett was absent.

001 - Cal1 to order.

005 - HB 210 was brought before the committee.

008 - Mr. Bruce goes over the changes in the committee substitute.

531 - After discussion, Chairman Rodey laid HB 210 on the table.

535 - Chairman Rodey next brought HB 47 before the committee.

537 - Mr. Bruce goes over the committee substitute.

556 - Ed H e m ,  Legal Services, testified, explaining the committee 

substitute.



705 - Senator Andersor roved the following: On Page 3, Line 25, delete
LWALRUS] and delete [EXCEPTED]. A-lso on Page 3, Line 25, invert 
EXEMPTION and ANIMALS, so that it would read ANIMAL EXEMPTION. On Line 

26, Page 3, delete [walrus i 1 and; insert animals w h i c h . On Line 27, 
Page 3, delete [them]. There was n o  objection.

721 - Senator Ray moveo to adopt the Senate committee substitute. There 

was no objection.

724 - Senator Rodey mcved'to pass 5CSHB 47 from committee. There was no 

oBJection and the bil' was passed.

733 - The next item or the agenda was HB 339.

740 - Diane Colvin, Department of Law, testified explaining the new 

d?*aft.

870 - Senator Parr stated that his intent was not being met by this 

bill. He wanted statutes listed b y  specific sections, not titles and 

chapters which was not being set ou t by this legislation.

149 - Senator Parr moved to pass H B  339 with language in Diane Colvin's 

memo + sec. 2 of the d raft committee substitute with individual 

recommendations. See attached.

221 - Next, Chairman Rcdey brought HB 74 before the committee.

223 - Dickerson Regan, Code Revision Commission, testified, suggesting 
that the committee pass tl. a bill sis is because changes can be made by 

the revisor of statutes next year..

327 - Senator Andersor moved to psss the bill with individual 

recommendations.

336 - The last item or *he agenda was HB 591.

340 - Mr. Walker testified in favcnr of this bill.

440 - Senator Andersor moved to pass HB 591 with individual 
recommendations. Them® was no objection.

444 - The meeting adjcurned at 3:00 P.M.



M  E M  0 R A N  D U H  . A p r i l  30, 19 82

S U B J E C T :  S t a t u t o r y  a u t h o r i t y  f o r  r e g u l a t i o n s

(SCS H B " 3391 J

TO: S e n a t o r  P a t r i c k  K. R o d e y
C n a i r m a n ,  S e n a t e  J u d i c i a r y  C c n m i  t t e e

F R O M :  D i a n e  T. C o l v i r y ^ ,
L e g i s l a t i v e  C o u n s e l

Ir. c o n n e c t i o n  w i t h  c o m m i t t e e  w o r k  o n  KB 339, y o u  a s k e d  m e  t o  
p r e p a r e  a p r o p o s a l  in r e s p o n s e  to S e n a t o r  P a r r ' s  s u g g e s t i o n  
o n  t h e  n e e d  f o r  s p e c i f i c ,  r a t h e r  t h a n  g e n e r a l ,  s t a t u t o r y  
a u t h o r i t y  f o r  a d m i n i s t r a t i v e  r e g u l a t i o n s .  I h a d  p r e v i o u s l y  . 
p r o p o s e d  an a m e n d m e n t  t o  A S  4 4 . 6 2 . 0 2 0 ;  s u g g e s t e d  l a n g u a g e *  
f o r  t h a t  a m e n d m e n t  is c o n t a i n e d  i n  m y  m e m o r a n d u m  t o  S e n a t o r  
U e l s  A n d e r s o n  o f  A p r i l  2 8 th.

.Another p o s s i b i l i t y  w o u l d  be to a m e n d  AS 2 4 . 3 0 ,  r e l a t i n g  t o  
the e n a c t m e n t  o f  s t a t u t e s ,  to r e q u i r e  th a t  a l l  b i l l s  c o n t a i n  
e x p r e s s  l a n g u a g e  cn t h e  a d o p t i o n  of r e g u l a t i o n s .  I b e l i e v e  
t h i s  m a y  be  c l o s e r  to m e e t i n g  S e n a t o r  P a r r ' s  i n t e n t .  A. n e w  
s e c t i o n  c o u l d  b e  a d d e d  to this c h a p t e r  to r e a d :

Sec. 2 4 . 3 D .  032. R E G U L A T I O N S  S T A T E M E N T  O S  E I L L S . E a c h  
b i l l  s h a l l  c o n t a i n  a s t a t e m e n t  r e g a r d i n g  t h e  a d o p t i o n  
of r e g u l a t i o n s  b y  t h e  a g e n c y  a f f e c t e d  b y  t h e  b i l l .  T h e  
s t a t e m e n t  s h a l l  g r a n t  the e x p r e s s  a u t h o r i t y  t o  adopt: 
r e g u l a t i o n s  to i m p l e m e n t  the p r o v i s i o n s  o f  t h e  b i l l .
If a b i l l  does n o t  c o n t a i n  t h i s  s t a t e m e n t  o f  a u t h o r i t y  
a n  a g e n c y  m a y  n o t  a d o p t  r e g u l a t i o n s  t o  i m p l e m e n t  t h e  
s t a t u t e s  a f f e c t e d  b y  the b i l l .

It is the o p i n i o n  cf t h i s  o f f i c e  t h a t  this p r o p o s a l ,  i f  
e n a c t e d ,  w o u l d  h a v e  a d e t r i m e n t a l  e f f e c t  o n  t h e  o p e r a t i o n s  
c f  a l l  s t a t e  d e p a r t m e n t s  a n d  a g e n c i e s .  T h e r e  w o u l d  b e  a 

g r e a t  d e a l  of c o n f u s i o n  r e s u l t i n g  f r o m  a n y  b i l l s  e n a c t e d  
w h i c h  d i d  n o t  c o n t a i n  t h i s  s t a t e m e n t  but w h i c h  a f f e c t e d

p o u C  s t a t s  c a p i t o i .
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S e n a t o r  R o d e y  

P a g e  2
A p r i l  30, 1 9 8 2

s t a t u t e s  w h i c h  a r e  p a r t  of a b r o a d  s t a t u t o r y  s c h e m e  o r  p a r t  
of a n  i n t e g r a t e d  t i t l e .

In o u r  o p i n i o n ,  t h e r e  is n o  s i n g l e  a p p r o a c h  w h i c h  w o u l d  c u r e  
t h i s  p r o b l e m .  T h e  o n l y  s o l u t i o n  w o u l d  b e  to g o  t h r o u g h  t h e  
s t a t u t e s  a n d  r e m o v e ,  title b y  t i tle or  c h a p t e r  b y  c h a p t e r ,  
t h e  g e n e r a l  a u t h o r i t y  of d e p a r t m e n t s  a n d  a g e n c i e s  t o  a d o p t  
r e g u l a t i o n s .

If w e  c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  do n o t  h e s i t a t e  
to c o n t a c t  us.
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