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population growth in Alaska during construction of the oil pipeline. To
the extent that population is underestimated in such circumstances, a

real per capita budget limiter would make it difficult for the state to
respond to rising demands for services during boom periods. The lag in

receipt of the statistics would exacerbate this difficulty.

The only price index available in Alaska is the Consumer Price Index.
By contrast, on a national basis several indices are available for the
various segments of the Gross National Product - including special
indices for construction and for the components of construction.
Because the Consumer Pric<Mndex generally rises less rapidly than
construction ¢ v ..<) costs of services of most kinds, including
government services, use of the Consumer Price Index would result in a

yearly decrease in real government expenditures per capita.

Note: Information on the availability and characteristics of these

statistics was supplied by dim Sullivan of Budget and Management.
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Appendix C*

Exanples of Expenditure Limit Language

The following model provisions present suggested wording for many of the

alternative approaches to and components of a limit on expenditures.

These drafts may be a useful guide in drafting a limitation proposal for
any state. However, they are presented as guides only. Conformance to
a state"s own constitutional and statutory patterns and practice will be

required 1in every case.

Expenditure Limitation

Section 1. It is proposed to amend the Constitution of

by adding an article to read:

Article Section 1. Expenditure Limitation. A limit on the total

amount of expenditures by the State in any fiscal year is established.

Formula #1. Cost of living and population changes - legislative

formula

the annual state expenditures shall not exceed the total expenditures
for the prior fiscal year, except for annual per mtage changes in
the cost-of-living and population. The legislature shall by law
provide a method for determining the percentage change in the cost

of living and population but in no case shall such percentage

change in expenditures exceed the change in the state's per‘capita
personal income. (Modeled after California Senate Constitutional

Amendment: No. 42, 1977)

;Source:  National Taxpayer Conference, '"Statement on Limitations
of Taxes and Expenditures," August 1978.
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Fomula #2. Percentage of personal income increase

The annual state expenditures shall not be increased over expenditures
of the prior fiscal .year by more than the percentage increase in
personal income for the prior year or the average of the percentage
increase in personal income for the previous /three/fi myears/,

whichever 1is /greater/lower/.

Formula #3. Percentage increase

The annual state expenditures shall not be increased over expenditures

of the prior fiscal ye”r by more than % .

Formula #4. Percentage of personal income

The annual state expenditures shall not be more than % of
personal 1income for the prior fiscal calendar year or %
of the average personal income for the prior /three/five fiscal/

calendar years, whichever is /greater/lesser/.

Formula #5. Growth, in state economy - Tennessee approach

In no year shall the rate.of growth of appropriations from state
tax revenues exceed the estimated rate of growth of the state’s
economy as determined by law. No appropriation in excess of this
limitation shall be made unless the legisic tire shall, by law
containing no other subject matter, set fortn the dollar amount and
the rate by which the limiu will be exceeded.

«

Formula ¢(i6. Ratio of personal income to state budget

The annual state expenditures shall not exceed the amount determined
by multiplying the limitation ratio by the average state personal
income for the three prior calendar years. The limitation ratio is
the quotient formed by dividing the average gross budget/experiditures

for the three fiscal years immediately preceding the effective date



hereof by the average state personal income for the three calendar
years immediately preceding the effective date hereof. (Modeled

after a Massachusetts proposal)

Formula #7. Per capita cost of living increase

(1) The annual state per capita expenditure during any fiscal year
shall not be increased over its per capita expenditure during the
immediately preceding fiscal year by a percentage any greater than
the percentage of increase occurring in the state cost of living
during o.ie first twelmonth period immediately preceding the

fiscal year. (Modeled after a Colorado proposal)

(2) The limit on expenditures may be increased or decreased if
approved by a majority of the voters who vote upon the question at
a statewide special or general election pursuant to a measure

enacted and placed upon ,fie ballot by the legislature.

Section 2. Reserve Fund. Any excess of state revenues over expenditures

at the end of a fiscal year shall/may be transferred to a Reserve Fund.

The Reserve Fund shall not

Formula #1 exceed % of the state"s personal income

for the prior calendar year.

Formula #2 exceed % of the prior/current years
expenditures.
Formula r/&xceed % of the prior/current years revenues.
/
Such excess amounts not to e:;ceed % of may be

transferred to a budget stabilization fund or retained as an opening

balance in the fund.
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Appropriations from the Reserve Fund may be made only upon the exhaustion
of all other available funds, including federal emergency funds, upon

the declaration of an emergency by the governor, and upon a two-thirds
favorable vote of each house of the legislature. Income earnedto the

fund shall/may accrue to the fund.

Section 3. Excess Revenues. Frr any fiscal year, the e>:ess ofrevenues

over expenditures, except as provided in Section 2, shall be...

a)...
b)...
C)...

Section 4. Emergency. The limitation imposed by Section 1 may be

exceeded upon exhaustion of the fund established in accordance with

Section 2 and upon the declaration of an amergency by the governor and

upon favorable approval of a 2/3 vote of each house of the legislature.

The legislature, by law, shall set forth the amount of the cost of the
emergency and the method by which it shall be defrayed. The limitation

may be exceeded only for the years in which the emergency is declared.

In no event shall such emergency expenditures be included in the computation

of the limitation imposed by Section 1 for any other year.

Section 5. Mandated and Shifted Costs. The state shall not impose upon
any local unit of government any part of the costs of new program or
services, or increased in existing programs or services, unless a
specific appropriation is made sufficient to pay the local unit of
government for that purpose. The proportion of state revenue paid to
all local units of government, taken as a group, shall not be reduced
below that proportion in effect at the adoption of this article. Where
costs are transferred from one unit of government to another unit of
government, either by law or court order, the limitation imposed by
Section 1 shall be adjusted and transferred accordingly so that total

costs are not increased as a result of such transfer.
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Section 6. Severability. |If any expenditure category, or revenue

source, shall, by a court of competent jurisdiction in a final order, be
adjudged exempt from this article, the process of computing the expenditure
limitation shall be adjusted accordingly and all remaining provisions

shall be in full force and effect..

Section 7. Implementation. The legislature shall enact legislation
consistent with and as may be necessary to implement and enforce the

provisions of this article.

Section 8. Definitions. /;.ote: Some of these definitions may not be

needed depending upon what limitation is selected .7

(1) "Personal [Income" means the total 1income received by persons in

from all sources, including transfer payments as defined and
officially reported by the U.S. Department of Commerce or its successor
agency for a 12-month period of time. /Note: The amount of personal
income can be further defined or limited. For example, federal individual

income taxes paid may be deducted frcm personal income”/

(2) "Cost of Living" means the Consumer Price Index (all items) for
, or any comparable index, as computed by the Bureau of
Labor Statistics or the Department of Commerce of the United States, or

successor agencies thereto, tor a 12-month period of time.
(3) "Population" means the number of people residing in the state,
excluding armed forces stationed overseas, as determined by the U.S.

Bureau of Census or its successor agency.

(4) "Expenditures" means the total amount of moneys appropriated by the

state except:

a) Monies received from the federal government;

b) Principal and interest on bonded indebtedness;

) Appropriations funded by unemployment and disability insurance

funds;
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d) Appropriations funded by discretionary user charges to the
extent that such charges do not exceed the cost of the goods or
services and its purchase by the user is discretionary;

e Appropriations funded from permanent endowment, trust funds,

or pension funds;

) Proceeds of gifts cr bequests made for purposes specified by

the donor;

Q) Monies appropriated for tax relief.

(5) "Fiscal Year" means any account.ng period of twelve consecutive

months.

(6) "Per Capita Expenditure" means the quotient derived from dividing
expenditures of the state for a fiscal year by its population on the

first day of that fiscal year.

(7) "Emergency" means an extraordinary event or occurrence which could
not have been reasonably foreseen oi prevented and which requires immediate

expenditure to preserve the health and safety of the people.

Section 9. Effective Date. The Article shall be effective commencing
with the fiscal year. (This section should also be used to
designate any "base years" needed to determine the expenditure limitation.
Care should be taken to spell out the base years involved to prevent
uncertainty. It should be pointed out that statistical information such
as oersonal income and population is not timely available which may

cause difficulty in ascertaining an expenditure limitation during the

time of the budget making process.)

Section 10. Miseel Igneous. Nothing contained herein shall be construed
as requiring the State to spend or appropriate the full amount of the
limitation provided in this article. Nothing contained herein shall be
A,..otrucd to impair the ability of the state or any local unit of
government to meet its obligations with respect to existing or future

obligations.
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HAMMOND EXPLAINS SPENDING LIMITATION PROPOSAL
1-13-81
#9

FOR IMMEDIATE RELEASE

JUNEAU--Governor Jay Hammond today, as another plank in his
overall, responsible financial plan for tae state, introduced his
language for a Constitutional amendment to limit government spending.

Hammond 1introduced in both Houses a joint resolution calling
for the public to vote ®n a constitutional amendment which would impose*
a spending limit on state government. The amendment,, if approved by
voters, maybe in August or November of 1932, would change article IX

of the Constitution to limit spending to an increase from the previous

year .

"The proposed amendment is conservative, responsible and
workable. It will not hobble the state or prevent the performance
of any needed governmental function. It will, however, set limits

where they are needed and it will not set limits where they aren"t
needed,” Hammond said.

The governor, who will explain his reasons for seeking a
constitutional amendment to limit spending in his annual budget message
on Thursday, today said such a limit is "imperative"” to force increased
saving of the state"s oil wealth- a plank in nis investment plan.

MORE



The spending limitation bill the governor Is proposing would
apply to both operating and "capital” expenditures. The bill does
list 10 specific exceptions from the ceiling, some so that money can
be appropriated for investment purposes that really don't involve the
actual expeni. cure of state funds.

The 1. ¢ calls for state spending increases of money from
state sources of only the increase in the federal consumer price index
for Alaska for the preceding year plus a percent equal to Vhe state's
average yearly growth in population. While increases in the revenues
from non-state sources aren't included, federal funds for example, the
limit ties increases in state spending to inflation plus population
hikes.

The bill says that inflation will be determined by using
the federal consumer price index. Currently there is an index for
Anchorage and one for Fairbanks will be starting soon. If there is more
than a single index the Inflation rate will be determined by using
the weighted average of the available index in proportion to each
community's relative population.

"The uso of the data prepared by the federal government is
deliberate and essential. The pressure to shapo cost and population
data to justify Increased expenditures v;ould be enormous if those data
were prepared by stato or local agencies. Using data developed by an
Independent and scpari.to government avoids that problem completely,”
Hiimmond said.

The measure f population will bo taken from the fcdoral
decennial census inti the interim five-year rcnunGrar.ionn scheduled to
start this decade.

"Those two measures of growth, while not always coincident

with all governmental needs, will allow the state to keep nbroasit of

most nocr'.s and yet hold growth to reasonable and responsible limits.

MORE
a

Add 2-2-2-2
« *

"To the extent that the state still lags behind ts sister
states in some areas of governmental services and facilities, the
exemptions will allow it to catch up, if that is what the electorate
wants,” Hammond said.

The exceptions include:

—Appropriations for the Permanent. Fund or to pay for
Permanent Fund dividends. Both can be made from state revenues without
regard to or inclusion in ti.e spending ceiling.

- Money can be appropriate”® to capitalize loan funds. This
means money can be set aside to fund state loans but the interest
subsidy for low-interest state leans must be appropriated and counted
under the spending limitation ceiling.

— Money may be spent for capital improvements, but only if
the projects in excess of those that can be afforded from funds included
in the budget ceiling are approved by voters. This includes projects
funded by appropriation and those approved from the general fund or
from bond proceods.

"Voter approval is a must for the appropriations to be within
the exception. But if the voters approve, there are no limits on
appropriations for capital improvements," Hammond said.

The proposod resolution defines capital improvements in the
same language that appears in sections 8 and 9 of the Constitution
on state and local debt.

— Money may bo sent to escrow accounts such as to repay
general obligation bo..da. Hammond said repaying debt would almost
always bo to the state's advantage and such an expenditure for debt
retirement would not constitute a real expenditure, but a form of
saving for the state.

— Tho sixth oxcoption is for money appropriated ns a reserve

account for disasters of natural or human origin.



Add 3-3-5-3

The exception allows for the rainy-day account—the ‘loserve
for Emergency Operating Expenses Account passed last year by lawmakers,
AS 27.05.159. Honey from the account could be spent by the so.re means
that lawmakers could spend money in the event of a natural disaster—
the tenth exception included in the proposed bill.

For the legislature to spend in either event uould require
passage of an appropriation bill by a two-thirds majority of each House,
the bill being approved by the governor. If the governor would not
approve the appropriation or vetoes it by reducing or striking any item,
his veto is final.

"The purpose of the absolute veto is to preclude any excess
spending for non-emergency items in a bill appropriating money for
disaster relief. Without an absolute veto, this exception would create

an unacceptably large loophole," Hammond said.

—The seventh exception allows for money to he appropriated
which is generated through "user fees." The term moan3 all tlxes or
charges which are levied upon thcso who U3e a government facility or
service. They include everything from hunting and fishing licenses
to boiler inspection fees.

"So long ;s users are paying the money, no purpose would ho
served in piling this category within the limitations on expenditures,"
said Hammond, who added he could see no roason why the limitation would
promote any increase in such fees at the present time.

— An eighth exception is for appropriations required by court
orders or by a transfer of functions from the fcdoral to state

government, Transfers from the local to state government, howover, would

be impacted by the spending limitation.

—And a final exception would bo for appropriations possible
with money derived from one-quarter oi the income from extra additions
to the I'ormanont Fund.

MORE

As a means to encourage additional contributions to the
Permanent Fund, Hammond is proposing that cue-fourth of the interest e
earnings from additional contributions to the fund would be "free"
money not counted under the limitation. "The more money that is
placed in the fund, the more money there will be available to spend
outside of the expenditure limitation,” Hanmond said.

The governor in his Dec. 4 speech in Anchoraga outlining his
rationale for the limitation stressed that it should include both
operating and capital expenditures since "creative" accounting
techniques could shi.ft normal operating expenditures to the capital
side of the budget--thwarting the purpose of a spending ceiling.

Hammond added that capital projects also entail "downstream"
operating and maintenance costs which would justifiably require an
increase in operating budgets if the two typos of expenditures are not
controlled equally.
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Introduced: 1/13/81
Referred: Transportation,
Judiciary and Finance

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE JOINT RESOLUTION NO. 4
IN THE LEGISLATIVE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
Proposing an amendment Co the Constitu—
tion of the State of Alaska relating to
limitations on appropriations of state
money.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article IX of the Constitution of the State of Alaska 1is

amended by adding new sections to read:

? SECTION 16. .APPRO [ON .LIMITATIONS. The amount of State money

B nppi-np*-* ng a ffscal year shall not exceed the amount appropri—
/m 4 ated in the preceding fiscal year by more than the increase in the fed-—

fflcffkstsﬂ) eral consumer price index for the state for the calendar year preceding

16 the governor®s submission of the budget under section 12 of this arti—

v cle plus a percentage equal to the average yearly growth in the State"s

18 population as shown by the last two federal censuses or renumerations.

19

Money appropriated under any exception prescribed by section 17 of this

article shall not be included in the base for determining the allowable

24 increase from year to year. *

gfYVpTV
22 SECTION 17. EXCEPTIONS FROM APPROPRIATION LIMIT.*"TfONS. The limi—
23

tations on increases 1in appropriations do not apply to appropriations

24 of money to be deposited in the permanent fund: money appropriated to

2 pay permanent fund dividends: money appropriated to capitalize loan

2 funds, but the money to subsidize low interest loans must be appro—

o priated separately and i3 subject to the limitations; money appropriated
28 t > construct capital improvements, whether of bond proceeds or other-

29 .ise, where the appropriation for the capital improvements is approved
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74
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29
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laws

bv the voters? money appropriated to escrow accounts or otherwise to
repay general obligation bonds; money appropriated as a reserve for
disasters of natural or human origin or other emergencies; money appro—
priated to coincide with increases 1in user fees; money appropriated to
meet increases in costs to the State resulting from court orders or a
transfer of authority or responsibility to the State from the federal
government; money derived from one-quarter of the income from those
contributions made to the permanent fund which exceed the minimum
required by this constitution; or money appropriated by a vote of
two-thirds of the membership of each house and approved by the governor
to meet disasters of natural or human origin which are declared by the
governor.

Sec. 2. The amendment proposed by this resolution “hall be placed be—
the voters of the state at the next general election in conformity with
XIll, sec. 1, Constitution of the State of Alaska, and the election

of the state.
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Introduced: 1/13/81
Referred: Transportation,
Judiciary and Finance

BY THE RULES COMMITTEE BY
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE JOINT RESOLUTION NO. 4
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
Proposing an amendment to the Constitu—
tion of the State of Alaska relating to
limitations on appropriations of state
money.
UK IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article IX of the Constitution of the State of Alaska is
amended by adding new sections to read:

SECTION 16. APPROPRIATION LIMITATIONS. The amount of State money
appropriated during a fiscal year shall not exceed the amount appropri—
ated in the preceding fiscal year by more than the increase in the fed—
eral consumer price index for the etate for the calendar year preceding
the governor®"s submission of the budget under section 12 of this arti—
cle plus a percentage equal to the_av erafe...,nxl.y growth in the State"s
population as shown by the last jtwo.-fcderal Cfin.8U8es or renumerations.
Money appropriated under any exception prescribed by section 17 of this
article shall not be included in the base for determining the allowable
increase from year to year.

SECTION 17. EXCEPTIONS FROM APPROPRIATION L, * ATIONS. The limi—
tations on increases in appropriations do not apply to appropriations
of money to be deposited in the permanent fundj money appropriated to
pay permanent fund nlvidendsj money appropriated to capita"ié% loan
funds, but the money to subsidize low interest loans must be appno-
printed separately and is subject to the limitations: money agaégpriated

to construct capital improvements, whether of bond proceeds or other—
wise, where the appropriation for the capital improvements 1is approved
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by the voters; mowdy appropriated teK-yscrow accounts or otherwise to
ai/
repay general obligation bonds; money appropriated as a reserve-"~for

disasters of natural or human origin or other emergencies;; Wappro—
printed to coincide with increases in user fees; moJES appropriated to
meet increases in costs to the State resulting from court orders or a
transfer o! authority or responsibility to the State from the federal
government; money derived from one-quarter of the income from those
contributions made to the permanent fund which exceed the minimum
required by this constitution; orVmcnfey appropriated by a vote of
two-thirds of the membership of each house and approved by the governor
to meet disasters of natural or human origin which are declared by the
governor.

Sec. 2. The amendment proposed by this resolution shall be placed be—

the voters of the state at the next general election in conformity with

X1IT, sec. 1, Constitution of the State of Alaska, and the election

laws of the state.
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LAnutuig state goves'riment

" The News;Miner recently published aTist of the!700
0. so salaried state employees (not counting .'the
University of Alaska nor ferry employees) who are
projected to be paid more than $50,000 this yfear. They
comprise about 4E per cent of the people on our state’s
payroll. _

We'll not attempt to make individual judgments—
whether any particular,person on the list is performing
;work worth that amount of money. Many of these
people are widely known in Alaska and our feaders are
quite capable of making such judgments for them-
selves... . = : -r

But we do observe thatthe proportion of highly paid
Alaskan state employees is much greater than in other
states. Nationwide”™ 4 per cent of state workers earn
$19,000 or more a year; in Alaska 4% per cent earn.
$50,000 *

e Ano -e alsg)l_t;bserve_fhﬁ-t many 01; th_e&se_ @Iask_afr\}:

-V

‘petition that would limit budget increases to an amount
based in part on.the'yearly increase* in per.scapltajj
'‘personalincome” £g8£ \
«£. *We believe any such limit.should be based on the
increase in private per capita income, excluding public
employees. It's'easy to see how the salaries of ;our
relatively well paid,state employees could skew<such a
limit to make it higher than it ought to be, particularly
.when we consider that state employees'receive pay
raises based on apercentage of their inlcome..* AV

And state officials also should consider endin’g the
automatic percentage increases for these highly paid
state employees and using flat dollar amounts for them
instead. Why should a state employee earning $60,000 a
year rece.ve a raise three time greater than a state
worker earning $20,000? * e

If we are to limit the growth of state government—
and we believe that is a goal worth trying for—the
upward posh caused by high state salaries should be
disregarded in setting the formula for state spending
increases. ,



State Chamber pushes spendrng limit
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Empire Staff Reporter

Does Alaska have too much money?

The answer, according to state businessmen,
appears to be a sober “yes."

A group calling itself Common dense for
Alaska met in Juneau Friday to Oiganize an ef-
fort to focus attention on what it sees as a need
to limit government spending. The state should,
h the words of one speaker, “bring the horse
.ack to the barn" before either the state

quanders its oil wealth or an outside force
comes and takes it away.

Although there was unanimous support for
putting a lid on government spending, there was
considerable disagreement over the most
judicious way to do it

"l personally prefer a constitutionally im-
posed limit which the Legislature and executive
branch cannont circumvent,” Lt. Gov. Terry
Miller said in a speech to the group. Miller said
he considers the governor's con-
stitutionalamendment (SJR 4) to be an excellent
starting point. SJR 4would key state spending to
a yet-to-be determined base year’s budget with
allowances for inflation, population growth and
emergencies.

Dealing rationally with projected surpluses is
the major challenge facing Alaska in the next
two decades, Miller said.

Alaska Chamber of Commerce President Don
Dickey said businessmen support the lieutenant
governor’s proposal, but Dickey had doubts the
Legislature can get a handle on state spending.
He said all th* pressures brought to bear on
legislators to fund “motherhood” and "apple
pie” programs makes it appear the best way to
limit spending is to get Alaskans to pass an in-
itiative which takes spending out of the law-
maker's liands.

To back his claims, Dickey cited statistics
showing state population growth since statehood

By MARK BAUMGRARTNER at 84 perg,

while at the sIme time the

operating budget was up over 3,000 percent.

Dickey said Common Sense has distributed
over 200 petitions around the state in the hopes
of obtaining 16,000 signatures necessary to put a
budget-limiting initiative on the 1982 ballot.

The initiative, ir approved by the voters,
w< uld do many of the same things SJR 4 would
do, Dickey said. The main difference is that it
would exempt capital expenditures from the
spending limit, concentrating instead on putting
a lid on the state’s operating expenses.

. Same lawmakers, as well as Hammond, have
proposed legislation that puts a spending limit
on both the capital and operating budgets.

Although not advocating capital limitations in
his speech, Miller urged development of cost-
benefit analyses for all proposed capital
improvement projects. "If any proposed pro-
ject’s benefits are greater than its cost, it is, by
definition, an investment. If not, then the pro-
ject is nothing more than ‘spending,”” he said.

Rep. Veny Gardiner, D-Ketchikan, one of the
legislators who has introduced legislation to
limit capital and operating spending, told Com-

.mon Sense it is important to remember that if

state-funded capital improvements are not
checked it will be impossible to keep operating
cost* down, since capital.improvements require
maintenance and other costs.

Gardiner applauded the'efforts to examine
spending limitations but warned that the task
may be more difficult than it appears. Besides
just looking at ways to cut the bureaucracy,
careful scrutiny needs to be given to the
economic effects of a host of state programs, he
said.

“We have to look at the effect of our loan
progams,"” Gardiner said. As an example he
cited the heavy state involvement in housing
loans, which he said is causing inflation and is
therefore comparable to raising taxes.

ut bud
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By PETE SPIVEY
Daily News reporter

If a proposed constitutional limit on state
spending is to have any real meaning, it must
apply to capital projects as well as the annual
operating costs of government, Gov. Jay
Hammond said Monday.

In Anchorage to promote a constitutionally
imposed spending lid on government, Ham-
mond said if only operating costs are “con-
trolled,” legislators and government agencies
would simply find ways to sneak new project
funding into their annual capital budgets.

«“You just shift things to a different ledger,”
he said. “Creative accounting permits you to
do all kinds of things and | guarantee you-all
of them would be tried.”

Hammond said such a limit would not mean

the state could never again fund a capital .

project. Rather, he says he advocates giving
voters more direct say on expensive capital
proposals through the referendum process,
whether the projects would be built with bonds
or paid for with general fund appropriations.

“We could set a limit on capital expendi-
tures and then require anything above that to
go before the voters,” Hammond said. “In my
view, the public ought to have a say when the
state is contemplating some of these huge
capital costs.” > |

Hammond said his proposal would not
hinder the state’'s effort to provide services.
Under his plan, state spending could grow to
accommodate population increases and infla-
tion, a formula he said would have allowed a
13-15 percent increase this year. The plan
would also allow exceptions for larger contri-
butions to the Alaska Permanent Fund, var-
ious “rainy day” reserve accounts and allow-
ances for providing appropriations needed to
deal with natural disasters.

Hammond said placing limits on state
spending would hardly mean belt-tightening to
the point of cutting off any critical state
services.'

It seems to me that limiting spending to a
15 percent annual increase is not going to
cause us to fail to meet the state's needs.”

Hammond's proposal would go on the 1982
ballot and, if approved, would go into effect
for the fiscal 1984 budget. He said there is
plenty of legislative sentiment fcr a spending
limit, but he’s concerned that many legislators
seem to want to wait a few years.

“Some say let's wait until 1982 or 1984, but
that's like a fat man saying he’ll wait until he
weighs 400 pounds before he goes on a modest,
incremental diet,” Hammond said. “Good /
grief, we may have a $10 billion budget by i
1984. That's just too long towait” |
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Limit government spending

We're glad to see state legislators moving to tie
local governmental growth limits into proposed
municipal aid legislation, but we believe that alone is
not enough. We also need limits on the growth of school
expenditures and on the growth of state government
itself.

In the Fairbanks are?, for example, increases in
school spending have far outstripped additional
amounts spent on other units of local government—and
that at a time of falling enrollments.

And the Babe Ruth of increased spending has to be
our state government, which has gone from a budget of

» $383 million in 1971 to $2.7 billion this year. That's

" nearly an eight-fold increase in 10 years and there is not
the least indication that, left to its own devices, the rate
of increased state spending will slow as long as there is
our growing oil wealth to fuel it.

An initiative sponsored by the state Chamber of
Commerce would limit the state's operating budget to

* increases based on a formula that considers the growth
7 of per capita personal income and population. This is
- one step in the right direction, although we believe the

factor for personal income should exclude public
employees, who, particularly at the state level, have
wages that significantly surpass comparable pay in the
private sector. t
And while we may have to rely on that initiative, it
-certainly would be simpler and faster if the Legislature
were to impose a similar limit of its own on state
spending. The Legislature could do it now. The
initiative can’'t go onto the ballot until the 1982
statewide elections.

We tend to agree with those who say that a s.ate-
imposed limit is necessary on local governmental
spending if the additional money is to bring about local
tax relief, although to their credit, local officials here
have pledged to cut taxes if more state aid is made
available. t

But we believe such a limit also must be put on
school operation budgets. Otherwise the additional
state money will just go for higher school expenditures
and there will be no local tax relief. Inour area, the cost
of schools makes up the biggest share of the borough
budget, yet school officials have not pledged to limit
their expenditures.

And ultimately we must cap state spending, too.
The leglsltors could do it, but if they won't, the people
will have to through the initiative.
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Spendmg [imit said state’s most crucial issue

yJON MATTHEWS
DaIIy News reporter

JUNEAU — The most cru-
cial issue now facing Alaska Is
the need for a limit in govern-
ment spending, Gov. Jay Ham-
mond said Tuesday.

"Everything else pales in
contrast ” Hammond said at a
press conference here.

Hammond said that without
such a limit holding back the
state’'s pool of skyrocketing oil
wealth, legislators "are going
tc try to get everything for
everybody.”

"Absolutely the most crucial
issue facing the state Ls a
reasonable and appropriate
constitutional amendment or
spending,” said the govemtr
who has proposed a spending
limit to the legislature.

In what might be taken as a
warning to legislators, Hain-
:.;ond said: “1 will look with a

jaundiced eye at everything
that crosses my desk” unless
there is &spending limit.

With personal taxes being
repealed, the public doesn’'t
sense any heed to restrict
spending of the oil wealth, the
governor said. Yet, Alaska
could wind up in bad financial
shape if It doesn't set limita, he
said.

Although lie did not sound
especially enthusiastic about
the prospect, Hammond Raid he
expects the state to eventually
take over the federally operat-

ed Alaska Railroad.

“1 suspect we will ultimately
end up owning the railroad ...
J dorrt presume It's going to
make money for the state,”
Hammond said.

The governor said he be-
lieves the state couldn't afford
to let the railroad be taken over
by a private enterprise that

emight only want to break up

and sell the railroad’'s substan-
tial land and property holdings
—as well as its rights-of-way.

Hammond said he’s not ea-
ger to see the state take over
the railroad thisyear.

The governor said he's ap-
prehensive about the proposed
repeal of the state’s Coastal
Zone Management laws.

"My major concern Ls that
the local people liave. a very
significant say in what' goes on
in cheir own backyard,” lie
said.

Hammond also said hes not
receiving a great deal of public
support for possible state in-
vestment in the Alaska natural
gas pipeline, but added that
such investment might turn out
to be a good idea.

The governor, however, said
the state should "not be the
first out of the chute” in offer-
ing investment in the line, and
should wait until other Inves-
tors are lined up.

Turning to Washington, D.C.,
Hammond said as far as he is

concerned, "the Jury is still
out” on U.S. Irtenor Secretary
James Watt.

But the governor was quick
to add that he believes Watt
may be more sensitive to envi-
ronmental concerns than na-
tional press reports indicate.

Hammond said he has dis-
cussed with Watt the possibility
of more federal oil leases in the
Gulf of Alaska. But the gover-
nor said Watt indicated he
would probably screen out
areas that face envi; onmental
objections from the state.

it
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{ammond ur%les 7
IMItS on spen

by Ellis E. Conklin
Time* Writer

Practically everyone, including a
majority of [égislators, wants to See
a constitutional [imit on state spend-
Ing, Gov. Jay Hammond said Mon-

ay.
yBut the governor is conce led

that the Rroposed amendment is not

%ettmp the proper attention by the
egisfature

They have no sense of urgency
about this,” Hammond said h ‘an in-

Ing

terview here. >

Hammond, in Anchorage to drum
up support for the constitutionally'
imposed spending lid on goverm-;
ment, called the amendment "the
key to our fiscal salvafion. ,

. "Without 1t, our fiscal prognosis
in this state is very dim," Hammond
said. "I believe this is the most im-
Eortant thing now, confronting 3

egislature, especially now that we
can no longer count on the (state) in-
come tux.”

Hammond repeatedly stressed,
that his plan would not ‘thwart the
state’s effort to provide essential
services. Rather, state spending
would grow fo meet population In-
¢reases and inflation. Under such a
formula, spending would have In-
creased 13-15percent this ¥ear.

"And If the people want to exceed "
the limit on, (the ﬂeneral operatin
bud%et, we ‘Uput It on the ballot and -
let the peopl»decide.”

Hurnmon* said capital Improve-
ment project 3and any other Inltlta-
tives the peopie deém necessar?{
could still be funded, but that suc
expensive Iprolects should first meet
Hi.' tests of the referendum process.

. The governor also sajd his spend-
ing plan would be flexible enough to
ensur% that funds are made readily
avallable to deal with natural .
%enmes and to build up the Alaska
ermanent Fund und other "niny;
day” reserve accounts. , |

If ag roved bg the | egislature,:
Hammond's proposal will go on the <
1082 ballot. If'lt receives the'required ;

(See HAMMOND, page A-3)

Ji

tgC%ntlnuted _from| Page_At-I) fact
wo-thirds vote, jt will go into effec
}or the fiscal 1884&)udge9. ,
“Itis ImperatK e that we pass this
now," Hammond raid, "If we. wait
and waijt as some legislators would
er to do, the hudge*, by 1984 might
eo%tho olurcclmtro. sto0n
"Thjs plan Isa way of stopping us
from fIOLPnderlng, from thep%o -dI-
rection In state spending that tries to
meet all.the demands of Varying con-
stituencies." R
. Hammond indicated his cellmg cfn
state spending plan never would
have been neede? had the income
tax not been repealed.
m "That was one of the mgst Impru-
dent things we've ever done,” he
said. Susggnd It, yes. But It should
Lnever have been repealed,
And oefore we over reinstate I,

we'll have to lease everything. It
was a very bad mistake."

The governor omplained that he
haF beed unfairly branded as anti-de-
ve o,oment. ,

"Isn't that Ironic? They say I'm
against growth in this state; but with-
olt the income tax, how are we sup-

osed to.make (Indusr ,zj,self”-sup-
orting without state subsidies?”

On"the Point Mackenzie Fdawy
farming project, Hammond sold he
was_not familiar with the recent
studies that questioned_whether it
was ecopomically feasible to pro-
duce milk at a profit or the 15000
gc(rees across Kink Arm from Anchor-

The reporés — one oy.the state,
one by an' Independent milk proces-

sk hoiched hat r(]jl_z\ilﬁ%SIf%n?f "

Ing on Point Mackenzie might not be
gossmle without o It large”doses of
tate support, o
"We're virtually subsidizing ev-
g{%hmg now anyway,” Hamrond

in the Ion% run will pay off.

"In 5% 0 100years from now, peo-
ple will bless ug for the 'imprudent’
expenditures w. made. It has enor-
mou éjo{en al tc r\elg produce food
supplies for the world.

ref T 19
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Alaska Officials warn of a possible economic calamity

By JON MATTHEWS
I|y News reporter

JUNEAU — State legislators
Wednesday held their first pub-
lic hearing of the year on a
proposed constitutional limit to
the state's skyrocketing spend-
ing.

Gov. Jay Hammond has
called such a limit on spending
his' op priority, and other legis-
lators also have voiced support
for a budget lid.

Wednesday, the 101st day of
the 12th Alaska Legislature,
found Rep. Terry Gardiner, D-
Ketchlkan, urging the House
Finance Committee to support
his proposal for a constitutional
change to limit state spending
Increases to the rate of growth
of Alaska’s economy.

The committee didn't take
act' n on the proposal. But
House Finance Chairman Sam
Cotten, D-Eagle River, said he
will "make every attempt to
get It past the legislature this
year."

Gardiner echoed warnings,

often repeated by Hammond
and other officials, that unless
state spending Li controlled,
Alasl™a could face economic
calamity by the end of the
century when Prudhoe Bay 0|I
revenues dry up. ‘.

Those revenues currently
fuel all but a small fraction of
the state budget, and the
state’s dependence on oil mon-
ey increases as other taxes are
cut.

"1f government expendltures
collapse at tliat point, we're
going to have nbout 200,000
more people around than we
need,”’ he told the House panel.

"We may run into the prob-
lems that New York did,” he

said.

Rep. Oral Freeman, D-Ket-
chiltan and vice chairman of
the finance panel, said he be-
lieves Alaska’s, growing pile of
money, unless controlled, "Is
going to do more harm than

good ... it's eventually going
to destroy us.”
Gardiner, a liberal Demo-

crat, conceded that in past
years he would have "vigorous-
ly opposed” such a spending
limit as wurineeded. But he
argued that 'he "old rules, such
as the ‘use* ought to pay’' ”
have been thrown out the win-
dow as Alaska's oil wealth has
piled r.pin thestate’'? treasury.
“A W these old rules that used
to restrain state government
are effectlvely out the wm—
dow,"Gardinercdd. , .
Gardinev said that while
those seeking money from the

state used to have-to Justify.,,

their requests,; "the burden of
proof Is on the government now
to say why we shouldn’t fund
something."

“These new rules ... have
been classified by the consum-
ers — everybody that comes to
the legislature arid asks for
something,” he said. “These
people say that the state is
going to nave $300 billion In

revenues over the next 25
years, so what does my $0
million have to do withit?”
Gardiner said more than
ever, interest groups are hiring
consultants and lobbyists to put
big spending packages together

JI pugyg

for presentation to lawmak
As the state Invests T0S
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, Slate Capitol
Juneau, Alaska 99811

(907) 465-399!
May 21, 1981
MEMORANDUM
TO: Representative Ben Grussendorf

FROM: Leslie LongenbaughY\/
Research Staff

RE: Retention Election of Judges
Research Request Number 81-141

You asked that we provide information on options for changing the
system of retention by election for district and superior court judges
in this s-.ate. You would like to find a way of reconciling the differ—
ences betv.een the population most likely to be served by the judge and

the population which 1is given the opportunity to vote on the judge-®s
retention.

The "modified Tennessee plan,” where judges are appointed and then sub—
ject to approval or rejection by the voters, is incorporated in the
Alaska Constitution; however, that Constitution does vest the Legisla—
ture with the power to establish the manner in which judges are approved

or rejected (see Article 1V, Section 6, of the Alaska Constitution,

which 1is Attachment C to this memorandum).

PRESENT SITUATION

One question raised by this inquiry is whether the group which is
served by a judge includes few, many, or most of those v/ho may vote
for his or her retention. For the most part, the disparity between
these two groups 1is significant. For example, a judge whose court is
in Sitka will seldom hear cases from Juneau, Ketchikan, and Wrangell,
and yet will k. subject to approval or rejection by voters in those
communities. Some proponents of change argue that a judge who is
unpopular among the population he or she serves 1is nonetheless likely
to be retained by a voting population that includes a majority who
are uninformed about the judge®s performance.

This difference between those served and those who may vote on a judge®s

retention is also perceived as a problem by some staff within the court
system. The Honorable Duane Craske, Superior Court Judge in Sitka, for

example, told us that he would welcome a reform in this area, seeing it
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as a way of furthering communication between a judge and those he or
she serves. Nick Maroules, Attorney for the Judicial Council,l also
has said that he thinks some change in this direction is a good idea,
particularly for Southeast.

For the purposes of court administration, Alaska is divided into four
judicial districts (see Attachment A). The First Judicial District

encompasses all of Southeast Alaska, the Second includes the far north—
western region of the state, the Third comprises Southcentral Alaska

and the Aleutian Islands, and the Fourth cuts a diagonal swathe across

the center of the state including Fairbanks and Bethel. In the First

Judicial District, superior and/or district court judges sit in four
municipalities: Juneau, Ketchikan, Sitka and Wrangell. In the Second,

judges sit in Kotzebue and Nome; the Third Judicial District contains

five communities where judges sit: Anchorage, Homer, Kenai, Kodiak

and Valdez. The Fourth has judges 1in Bethel and Fairbanks. The size

of the four districts is thought by some to reduce the chances that a
voter will be well-informed about the performance and popularity of

a judge from another part of the judicial district. -

Once appointed by the Governor, an Alaskan district or superior court

judge 1is likely to spend most of his or her tenure in the municipality
where he or she was originally assigned. This position contradicts the

popular view that judges quite frequently move from one town to another.

There are three occasions when a district or superior court judge will

be temporarily replaces by a judge from another part of his or her
judicial district: 1) illness; 2) vacation; and 3) preemption, or dis—
qualification.

The third case mentioned above, that of disqualification, is the most
common reason for temporary reassignment. Alaska law allows partici—
pants in civil cases and defendants in criminal prosecutions to request
that their cases be tried before a judge other than the one assigned.
The petitioner need not provide any reason for the request for disquali—
fication. In addition, it sometimes happens <chat a judge feels
himself or herself to be unable to participate fairly in a proceeding;
in these cases, the judge files a disqualification from the case.

Once a change of judge has been granted, the Presiding Judge of the
judicial district must choose a judge of the same authority as the
disqualified judge, i.e., district or superior, to go to the other
court to hear the case. This reassignment is sometimes a problenm,
particularly In judicial districts with only a few courts. For example,

Nick Maroules, Attorney/Legal Analyst, Alaska Judicial Council, 420
"L" Street, Suite 502, Anchorage, 99501; telephone: 279-2526.
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because none of the four towns in the First Judicic.l District which
have courts presently contains more than one superior court judge,
judges who are vreassigned within this district must nearly always
travel some distance. During 1980, 2% o” the cases heard in the First
Judicial District were reassigned because of the disqualification of
the original judge.2

In terms of Vhe number of judges and the size of the population served,
the Third Judicial District is the largest in the State. Anchorage,
which is Jlocated within the Third District, has ten Superior Court
judges and seven District Court judges. When a judge is disqualified
from a case in the Anchorage area, another judge usually can be found
in Ancnorage to replace him or her on the case. Judges in Valdez,
Kenai, Homer, aid Kodiak, however, are also likely to be replaced by
Anchorage judges. For this reason, it would seem that voters in the
Third Judicial D"strlct would be more likely than voters in the First
to know the judges from throughout their district.

The two remaining judicial districts, the Second and the Fourth,, pre—
sent situations similar to that in the First, although on a different
scale. Each of these districts contains two municipalities with
courts, and in each the two municipalities are separated by hundreds
of miles.

OPTIONS

In your request to this Agency, you mentioned two alternatives for
resolving the perceived disparity between those eligible to vote for
a judge®"s retention and those who are served by that judge. These
options are: 1) to have the voters within each election district vote
on the retention of the judges in their election distrust; and 2) to
have the voters 1in each community vote on the retention of judges
serving in their community. For reasons discussed below, we offer a
third option for your consideration: to break the present judicial
districts down into smaller election units which would correspond more
closely to the areas actually served by the judges within them.

"We computed this figure ourselves by counting the number of disquali—
fications in Judge Stewart®"s 1980 files, and using the figure for the
totaZ number of cases other thar. traffic violations given to us by
Merle Martin, the Manager of Technical Operations for the Court System
(telephone: 264-0544). This figure 1is not presently available for
the other three judicial districts, but presumably could be computed
in the same fashion.
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The fir,">t option, to have judges retained only by .Jie voters in their
election districts, would present difficulties because of the imprac—
ticability of matching election district boundaries with the present
areas served by judges (compare Attachments A and B). In order to
institute this change, the area served by each judge would have to
be redefineG to conform to the election district.

The second option you suggested, to have only those voters in the com—
munity where a judge sits vote on his or her retention, also would be
difficult to institute. |If only the community where the judge sits is
included in this plan, tne surrounding smaller communities whose inhab—
itants are routinely subject to the judge®"s orders will be disenfran—
chised. For example, the judge in Sitka whohears cases from Angoon
would not be voted upon by the inhabitants of Angoon, or of any of the
small communities whose cases he or she hears.

We have worked out a third option, which is a combination of the two
you suggested and the present practice: having the Division of Elec—
tions break up the present judicial districts, precinct by precinct,

into smaller election units. This would be similar to the Division®s

present practice, which is to divide the election districts every ten

years, precinct by precinct, in order to match the ballots to the

judicial districts involved.

According to Patty Ann Pol ley, Director of the Division of Elections,3
her office hopes to divide up the reapportioned election districts in
time for the 1982 retention elections. Ms. Polley reports that making
divisions smaller than the four judicial districts would not present
any real difficulty.

The primary problem associated with this approach seem: to lie in the
timing. Ms. Polley has estimated that the Division of Elections must
have the figures from the reapportioned election districts by February
".982 in ordp- to use the new districts in the 19P2 elections. Thus,
February 1982 is the latest date, assuming that there are no major
delays in the progress of the reapportionment plan, that the Division
of Elections will be starting work on the decennicil division of election
districts into judicial districts. If new election units of some Kkind
are to be included in the Division®s efforts, the Legislature will
have had to pass the appropriate legislation, and the Judicial Council
(or some other group which 1is qualified to 1iake such judgments about
the judiciary) will have had to decide on the boundaries of the new
"judicial election districts” before February 1982.

3Patty Ann Polley, Director, Division of Elections, 3rd Street Community
Building, Juneau, 99811; telephone: 586-6131.
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Of course, at the request of the Legislature, the Division of Elections
could redivide the judicial districts at almost any time; the time
limits mentioned above refer to the earliest possible election, i.e.,
1982, and to the most efficient use of staff time at the Division of
Elections, since they must redivide the districts in 1982 as they do
every ten years.

Mr. Maroules, the Attorney for the Juaicial Council, has told us that
as far as he knows, the idea of redistricting for judicial elections
has never come before the Judicial Council. Mr. Maroules has placed
the idea on the agenda Tfor the next general meeting of the Council,
scheduled for the first week 1in June, and has said that he w"ll call
us with the results of that meeting. We will keep you informed of the
Judicial Council®s response to the suggestion.

If you would like us to research further any of the alternatives listed
above, please do not hesitate to call or us.

LL/bf

Ends.
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Proposed Reapportionment
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Attachment C

-dtate“Con?t"i tut"ion
Article 1V, Sectio

tion of courts shall be prescribed by law. The
courts shall constitute a unified judicial system for
operation and administration. Judicial districts
shall be established by law.

SECTION 2. (a) The supreme court shall be the
highest court of the State, with final appellate ju-
risdiction. It shall consist of three justices, one of
whom is chief justice. The number of justices may

be increased by law upon the request of the su-
preme court.

(b) The chief justice shall be selected from a-
mong the justices of the supreme court by a major-
ity vote of the justices. His term of office as
chief justice is three years. A justice may serve
more than one term as chief justice but he may ncf

serve consecutive terms in that office.

(Th« amendment to thi* section was approved by the -oters of
tlie stale August 25, 1970 and become effective October 10, 1970.
Subsection (b) was added.)

SECTION 3. The superior court shall be the trial
court of general jurisdiction and shall consist of
five judges. The number of judges may be changed
by law.

SECTION 4. Supreme court justices and superior
court judges shall be citizens of the United States
and of the State, licensed to practice law in the
State, and possessing any additional qualification?
prescribed by law. Judges of other courts shall be
selected in a manner, for terms, and with qualifica-
tions prescribed by law.

SECTION 5. The governor shall fill any vacancy
in an office of supreme court justice or superior
court judge by appointing one of two or more per-
sons nominated by the judicial council.

SECTION 6. Each supreme court justice ang
%u erior court 4u ge shall, in the manner provide?

nonpar |san G DAt Sh P vaa of reéecuon on a

t at the first general election held
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more than three years after his appointment.
Thereafter, each supreme court justice shall be sub-
ject to approval or rejection in a like manner every
tenth year, and "each superior court judg*;. every
sixth year.

SECTION 7. The office of any supreme court
justice or superior court judge becomes vacant
ninety days after the election at which h.-- is reject-
ed by a majority of those voting on the question,
or for which he fails to ;ile his declaration of can-
didacy to succeed himsfif.

SECTION 8. The judicial council shall consist of
seven members. Three attorney members shall be
appointed for six-year terms by the governing body
of the organized state bar. Three non-attorney
members shall be appointed for six-year terms by
the governor subject to confirmation by a majority
of the members of the legislature in joint session.
Vacancies shall be filled for the unexpired term in
like manner. Appointments shall be made with due
consideration to area representation and without
regard to politic affiliation. The chief justice of
the supreme court shall be ex officio the seventh
member and chairman of the judicial council. No
member of the judicial council, except the chief
justice, may hold any other office or position of
profit under the Unif :d States or the State. The
judicial council shall act by concurrence of four or
more members and according to rules which it
adopts.

SECTION 9. The judicial council shall conduct
studies for improvement of the administration of
justice, and make reports and recommendations to
the supreme court and to the legislature at intervals
of not more than two years. The judicial council
shall perform other duties assigned by law.

SECTION 10. The commission on judicial quali-
fications shall consist of nine members, as follows:
one justice of the supreme court, elected by the

20
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Alaska State Legislature
Senate

Official Business Pouch V

Judiciary Committee State Capitol
Juneau, Alaska 99811

April 23, 1981

Mr. Frank Scheibl
Box 2546
Palmer, Alaska 99645

Dear Mr. Scheibl:

Thank you for your comments on the election of judges. 1 share
your view on this matter.

The Judiciary Committee has been assigned SJR 5, "Proposing
amendments to the Constitution of the State of Alaska providing
for the election of supreme court justices and superior court
judges."™ I have enclosed a copy of SJR 5 for your information
and review.

I will include a copy of your comments in each Committee member®s
file for his information when this proposed legislation 1is heard
before the Committee.

Sincerely,

Senator Patrick M. Rodey
Chairman

PMR/ods
Enclosure
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FROM: MARTIE/ MAT SU TO: JUNEAU INFORMATION
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0
TO: SEN. RODEY, SEN. BENNETT, SEN. UOHMAN. SEN. PARR, SEN. RAY,
REP. BROUN, REP. CLOCKSIN. REP. CHUCKWUK, REP. MILLER, REP. ANDERSON. REP.
m O’ CONNELL., REP. PHILLIPS ©
FROM: FRANK SCHEIBL, BOX 2546, PALMER 99645
THE UNFOUNDED REMARKS IN THE TESTIMONY OF A JUNEAU JUDGE IITH REGARD TO THE
m ELECTION OF ATTORNEYS GENERAL SEEM TO LEND STRONG SUPPORT TO THE ELECTION OF
ALL JUDGES. SCARE TACTICS TO MAKE PEOPLE FEEL INSECURE WITH SELF-GOVERNMENT
SHOULD BE SOUNDLY DISCOURAGED." WE WANT TO ELECT ALL JUDGES.



Official Business roucn v

Judiciary Committee state Copitol
Juneau, Alaska 99311

April 23, 1981

Mr. Leonard Moffitt
Box 745
Palmer, Alaska 99645

Dear Mr. Moffitt:

Thank you for your comments on the election of judges,
and support that concept.

The Judiciary Committee has been assigned SJR 5, "Pro—
posing amendments to the Constitution of the State of
Alaska prov-"ding for the election of supreme court justices
and superior court judges.™ | have enclosed a copy of SJR
5 for your information and review.

I will include a copy of your comments in each Committee
member®s file for his information when this proposed legis—
lation is heard before the Committee.

Sincerely,

Senator Patrick M. Rodey
Chairman

PMR/ods
Enclosure
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TO: CHAIRMEN OF ALL STANDING COMMITTEFS
REP. GRUSSENDORF, REP. GOTTEN. REP. Gl OCKSIN RFP
REP. ZHAROFF, REP. SMITH. REP. MILLER RFP.CATO  DCROWN. REP. ITURLBER
SENATOR GILMAN, SENATOR DENNETT, SENATOR DANKWORTH, ¢ryaTorR PARR,
QIItzI2R RODEY ' SENATOR MULCAHY. SENATOR FAHRENKAMP  SENATOR KELLY.
FR: LEONARD MOFFITT. BOX 743, PALMFR 99643
THE JUDICIAL SYSTEM SEEMS RELUCTANT TO INFORM THE Prom r oo peocr Dl iPRS
POLICTES AND RIGHTS, ETC. THIS ACCENTUATES THE QUESTION  .;CES THE JUDTCTA
SYSTEM FUNCTION SUBCONSCIOUSLY AS A PRIVATE BUSYNESS FOR 1.t gewrT*TT oOF ITT
OF ERATORS AT TIIL EXPENSE OF JUSTICE AND OP TIL™ <pP™ " o7 m oy oo
WILL ANSWER THAT QUESTION. c: judop



Senate

Official Business o ) Pouch V
Judiciary Committee state Cpitol
Juneau, Alaska 99811

April 5, 1981

Mr. Leonard Moffitt
Box 748
Palmer, Alaska 99645

Dear Mr. Moffitt:

Thank you for your comments concerning °"SJR 5\and SJR 6. I will
include a copy of your correspondence in each committee member®s
file for his consideration of this proposed legislation.

I am unfamiliar with your citation of the U.S. Constitution re—
lating to election of judicial officers. On the chance that it
was mistranslated in communication, 1 would appreciate receiving
the section section and article to what you referred 1in your
earlier message.

Again, | appreciate the views you have expressed.

Sincerely,

Patrick M. Rodey
Chairman

PMR/ods
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FR: LEONARD MOFFITT, BOX 748, PALMER 99A45
FEOFLE WHO WOULD SHOOT DOWN OUR RIGHT TO ELECT PUBLIC OFFICIAL? SUCH A?

JUDGES ARE SHOOTING AT OUR FREEDOM JUST AS SURELY AS ONE WHO u"oufn SHOOT
AT OUR PRESIDENT. SECTION 2, ARTICLE 14 OF THE U.S. CONSTITUTION ADDRFSTFT
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Walt Bumala Phono.*?45- 3905
StaA Rt. 8 Box 7539

VGxeat Landex gQ. Palmex, Alaska 99645
3110 Spenaxd Rd. FtB.2 3 1981

Anchoxage, Alaska 99503
— ED
Veax Edltox,

Oux now Justice Compton 16 concoxnod with tho public pcxccptlon
that appellate couxts ofiten detexmlne thelx vexdlcts falxst, then "xeason
backwaxd™ In an attempt to justify those vexdlcts. Justice Compton
conceded that the above happens all the time.

Senatox Ray Indicated thet 50% o~ the cases that xeach the Alaska
Supxeme Couxt axe xevexsed. 11 would seem to follow that 50 1 ofi all
Alaska decision* would be xevexsed Ifa appealed to the Supxeme Couxt.

The "xeason backwaxds™ pxocess Is pxobably highly contxlbutlve to
the 50% xevexssal at Supxeme couxt levels.

Anothex ("alluxe In oux system oft justice Is the pxedlsposltlon
to Juxy tampexlng. Juxy tampexlng Is txeated as a sexlous ofifience Ifi,
committed by one oh the masses.

7% a case does not have a juxy, then the Judge becomes the judge
and the juxy. I $ the judge 1s alto the juxy, he should be selected by
the attoxneys the same way a noxmal juxy Is selected. He should then

be shown the same xespect.
Now the Judge, ox Judge/Juxy, Plalntlfi fis xepxesentatlve, Defendant’s

xepxesentatlve axe all attoxneys a"common bond" that pxobably contxl®o-
utes ImmeasuXably to the pxactlce oh filxst detexmlnlng the vexdlct and
"xeasonlng backwaxds" to justify the vexdlct. The "common bond"™ could

well t\o,"txlbute to contxoled evidence pxesentatlons to assist In justl?y-
Ing a "xeason backwaxds" vexdlct.
The "Common bond" and "xeasonlng backwaxds™ axe fii"od"WI"if possible
heavy fiactoxs sn the chaxges oh dlscxImlnatlon that have been pointed
at the judlclaxy.

Handing the plalntl”~ .5 and defendants each a tape of the days couxt
px oce.ed ".ngs Imedlately upon conclusion of a case fox the day, could xeflect
xeductlon In the "xeasonlng backwaxds"™ vexdiets.

Wc cannot expect the judlclaxy to assist the masses In pxomotlng
xeal change In the judicial system. Any xeal change would pxobably be
looked upon by the judlclaxy as a xeductlon In thelx powex to discriminate <
and thexefoxe, meet with stxong xeslstance In many Tfoxms fxom tI\ldf>H*them.
Real change must be pushed by the people 1H& It Is to happen.
Election of Judges fxo>n the masses with xecall pxovlslons would be
a gxeat step foxwaxd In sepaxatlng the "common bond™, eliminating
"xeasonlng backwaxds", pxomotlng judicial cxedliability and public Xxespect
of the judlclaxy as well as postering govexnment of the people, by the
people, and fox the people.

Walt Bumala
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KENNETH | BRAOY 90601 TERESA
JOHN E LONCWORTH (907) 279-2506

ROBERT H MOSS
LAW MEMOERS

MARCUS R CLAPP

WALTER CARPENET]

JOSLPHL YOUNO

CHAIRMAN EX OFFICIO February 24, 1981
JAY A RAOINOWITZ

CHIEF JUSTICE

SUPREME COURT

Mr. Kevin Bruce

c/o Senator Pat Rodey
Senate Judiciary Committee
Pouch V

Juneau, Alaska 99811

Dear Kevin:

It v/as good to see you in your new role. It seems to suit

you well. Enclosed are the materials we discussed: the Minutes
of the Constitutional Convention, and some ABA materials. The

letter from Stephen Goldspiel tells the status of each Document
from the ABA. Once you"ve taken a look at these, you may have
ideas about other materials that would be of value to you. Let
me know.

I plan to be in Juneau sometime around the 10th of March,
so will stop and see you then. Thanks again.

Teresa J. White
Executive Dirr:tor

enclosures
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February 10, 1981

Teresa White, Esquire
Executive Director

Alaska Judicial Council
420 "L" Street, Suite 502
Anchorage, Alaska 99501

Dear Ms. White:

In response to your 1inquiry, 1 have enclosed two
obsolescent booklets by the ABA Standing Committee
on Judicial Selection, Tenure and Compensation

which are designed to assist a state or local bar
association in the judicial selection process, draft
guidelines NOT APPROVED BY THE ABA HOUSE OF DELEGATES
AND THEREFORE NOT OFFICIAL wnich may replace
portions of the enclosed booklet, a book describing
the work of the ABA Standing Committee on the
Federal Judiciary regarding federal judicial
appointments, Standard 1.21 relating to court
organization, and an article entitled "Judicial
Selection and Retention in the United States™.

We would be glad to supply additional copies of
the ABA publications at no cost.

Sincerely, *

Step/ien Goldspiel,*
Staff Director

SG/1r

Enclosures

P.S. The Standard represents official ABA Policy.



Courl Organization

121 Selection or Judges. Persons should be selected us
judges on the basis of their personal and professional quali-
fications for judicial office. Their concept of judicial office
and views as to the role of the judiciary may be pertinent to
their qualification as judges, but selection should not be
made on the basis of partisan affiliation.

(a) Personal and professional qualifications. All persons
selected as judges should be of good moral character, emo-
tionally stable and mature, in good physical health, patient,
courteous, and capable of deliberation and decisiveness when
required to act on their own reasoned judgment. They should
have a broad general and legal education and should have
been admitted to the bar. They should have had substantial
experience in the practice, administration, or teaching of law
for a term of years commensurate with the judicial oflice to
which they arc appointed. In addition to these qualifica-
tions:

(i) Trial judges. Persons selected as trial judges should
have had substantial experience in the adversary system,
preferably as judges or judicial officers in other trial
courts, or as trial advocates, and in any event should have
had experience in the preparation, prescpiutMni, or de-
cision of legal argument and matters of proof according
to rules of procedure and evidence.

(i) Appellate judges. The selection of appellate judges
should be guided by the aim of having an appellate bench
composed of individuals having a variety of practical and
scholarly viewpoints, including some with substantial
experience as a trial judge. Persons selected as appellate
judges preferably should have high intellectual gifts and
experience in developing and expressing legal :dcas and
facility in exchanging views and adjusting differences of
opinion.

(h) Procedure for selecting judges. Judges should be

%%ﬁe table alternative, utt IS recommiendation Was,
ﬁaes nder éUdICI confi rmat|0n, f |na§

i

Standards with Commentary

selected through a procedure in which for each judicial
vacancy as it occurs (including (he creation of a new judi-
cial office) a judicial nominating commission nominates
at least three qualified candidates, of whom the chief
executive appoints one to oflice.*

(1) The judicial nominating commission shenld
constituted of eight members as follows: The chief jus-
lice of the highest court, or a justice of that court nomi-
nated by him, should be a member ex officio, and
should be the commission's presiding .officer, but should
not have a vote. Four public members, who are neither
judges nor lawyers, should be appointed to the ccnmiis-
sion by the chief executive, for staggered terms of at
least three ye: is. Three members of (he legal profession
should be appointed to the commission for staggered
terms of at least three years. The lawyer members
should be selected by an official bar association that
includes all active members of the bar in its member-
ship, or by the chief justice where (here is no such bar
association. In states with large or geographically sepa-
rated populations, separate nominating commissions
should be established on a statewide basis for appellate
judges, and on a regional basis for judges of the courts
of original proceedings. The judicial member of a district
nominating commission should be a supreme court jus-
tice or intermediate appellate court judge designated
by the chief justice and chosen on the basis of his spe-

> antfioilly presents
mi om the confirmation com o0 ¢ [OVES.
fle popeee roce ehe s alt ne a 1¥1 A Selec-
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ederal judiciary SHES eSsat yasaju (il CoMtMaon orisdon.
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Court Organization

cial familiarity with the bench and bar or the district
involved.

(ii) The commission should he provided with stair as-
sistance. It should maintain an inventory of qualified
nominees by actively and cotr'inually soliciting names
of persons suggested as potential nominees or persons
who have expressed their interest in being nominated.
The appointment procedure should be as follows: With-
in 30 days after the occurrence of a vacancy in a judi-
cial office with respect to which it lias nominating au-
thority, the commission should submit to the chief exec-
utive, and simultaneously makr public, the names of at
lease three persons qualified for appointment to the
olfice. Fewer than three names may be submitted if the
commission certifies (hat (here are not three persons
with the requisite qualifications. The chief executive
should appoint one of those nominated; if he fails to do
so within 30 days after (he list of hominations has been
submitted to him, the chief justice should select an
appointee from the list of nominees.

(iili) The person so selected should hold office cither (a)
during good behavior until reaching the age of compul-
sory retirement, or (b) Tor a preliminary term of two
years and until the next general election thereafter,
when his name should he submitted, without opposing
candidates, for confirmation or rejection by the elector-
ate In the areas served by the court to which he has
been appointed. Where the latter procedure for tenure
of office is adopted, a judge who is confirmed should
hold office for a term of six (eight/ten) years, when his
name should again be submitted, without opposing
candidates, for confirmation or rejection by (he elector-
ate. He may hold olfice for successive terms thereafter,
subject to like periodic confirmation, until reaching (lie
w== 0f compulsory retirement.

§L\! |
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Commentary

Judicial qualifications.

Selecting competent judges is the most important aspect
of establishing and maintaining an excellent court system.
The judges perform the central functions in the administra-
tion of justice and provide standards of proficiency and con-
scientiousness that guide members of the bar, court auxiliary
staff, and the general public in their relationships to the
courts.

Judges should be selected on the basis of their personal
and professional qualifications. Their political views and
loyalty or service to party should be disregarded. While it is
appropriate to consider their concept of judicial office itself,
candido'es for the judiciary sho dd be evaluated in this re-
spect according «* whether they can apply the law with adis-
interested concern for justice for all.

Judges should have superior self-discipline, moral courage,
and sound judgmert. They should be able to listen readily to
others and to be detached, even-handed, and decisive. They
should have a breadth of education sufficient to understand
the variety of problems that come before the courts. They
should be professionally qualified as lawyers so that (hey
c,.n interpret and apply the law competently. They should
have had experience in making practical and critical judg-
ments concerning human relations.

A judge should be mentally lit and alert and be physically
capable of performing the duties of the office for which he is
being considered. Consideration should be given to his age.
both as it relates to his professional maturity and to the
years lie can devote *o judicial service before reaching the
age of retirement. It should become a regular part of the
process of selecting a judge that an up-to-date medical re-
port on his health be available to the nomL.ding com-
mission.
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A person selected as a trial judge should have had pre-
vious experience in that capacity or as a trial advocate be-
fore courts or administrative tribunals. Experience as an
advocate trains him in the rules of ptocedure and evidence,
makes him aware of the problems and responsibilities of the
trial lawyer, and exposes him to models of judges. Experi-
ence as an advocate, however, is neither indispensable nor
always suflicient preparation for being ajudge. It is especial-
|v appropriate to promote to higher judicial olfice judges,
court commissioners, and other judicial officers who have
shown outstanding competence.

An appellate judge should be familiar with the trial pro-
cess which, as an appellate judge, he is called on to review.
He should have the ability to develop and present legal
ideas, to give genuine consideration to views with which he
docs not initially agree, and to write clearly and incisively,
for this is the process of decision-making in an appellate
court. At the same time, an appellate court should iWlcct a
broad spectrum of professional, intellectual, and civic expe-
rience to facilitate its function in developing the l.ov.

Judges serving in specialized departments of courts of
original proceedings should include in their number individu-
als who have technical proficiency in the applicable field of
specialization.

The standards in this Section may be augmented by fur-
ther requirements as to extensiveness of experience and
superior piofcssional competence where such requirements
appear feasible and appropriate.

References:

Jones, Tin- Trial Judge: Role Analysis and Profile,
in Tiif, Courts, The Pum.ic and The Law Explosion
(Jones, cd., 1966). . .
Schaefer, (100d Judnes. Heller Imines. Best.Imines. 44 4.
Am.Jud.Socy 22 (1960).
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Rosenberg, TIW Qualities of Justices—Are They Strain-
able, 44 Texas L. Rev. 1063 ﬂ960).. | _

Medina, Some Reflections on the Judicial Function at the
Appellate Level. 1961 Wash. U. L.Q. 148 (1961).
Kilmuir, Judicial Qualities. 36 N.A. L. R. 112 (1960).
Watson & Downing, The Politics of the Bench and
the Bar, ch. 8 (1969).

Selection procedure.

The selection of judges should be non-political. Election
of judges ordinarily involves either political contests or, in
non-partisan elections, contests based on little more than
name familiarity. An appointive system is therefore prefera-
ble. The power ofjudicial appointment properly lies with the
chief executive officer. He derives his mandate from the
broadest political base and is least vulnerable to the influ-
ence of any particular group. He is also subject to the widest
scrutiny by news media and the public at large. The chief
state executive nevertheless may have a conflict of purpose
between appointing good people as judges and filling judge-
ships in furtherance of his political objectives and the pacifi-
cation or his diverse constituencies. For this reason, it is
essential to bring into the selection process persons who do
not have this conflict.

Judicial nominating commission.

T he recommended method of merit selcciion of judges is
appointment by the chief executive from a list of nominees
submitted by ajudicial-nominating commission. This method
of selection, often called the “ Missouri Plan." has long been
advocated by the ABA and such court-reform organizations
as the American Judicature Society. In this procedure, aju-
dicial nominating commission, composed of the chiefjustice,
or his designee, laymen, and lawjers, compiles names of
prospective candidates for judicial office. When a vacancy
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occurs, the commission submits a list of three qualified can-
didates to the chief executive, who makes a selection from
this list.

In compiling its list of nominees, the commission should
enable itself to draw on the widest possible sources of infor-
mation. For this reason, it should systematically seek out
names of potential nominees. In tendering its list of nomi-
nees, the commission should submit at least three names for
each vacancy to be filled. The commission should accom-
pany the list with a written statement of each candidate’.
qualifications, but should not rank its nominees. When more
than one vacancy occurs at one lime, the commission may
submit separate slates for each position or submit one larger
combined slate. The commission may submit less than three
names for a vacancy where it is prepared to certify that
there are not three persons with the requisite qualifications.
All nominations by the commission should be made public
so that anyone having information or opinion pertinent to a
nominee's fitness to be a judge can make it known to the
governor. The chief executive must fill the vacancy within
30 days after he receives the list of nominees, but may fill a
vacancy from any list submitted for the court in question
within the 30-day period. If the governor fails to fill the va-
cancy within the prescribed period, the power to appoint
should revert to the chief justice, who should make his
selection from the lis! of nominees. This provision protects
the integrity of the procedure and assures speedy appoint-
ments.

|1l states with large or very dispersed populations, U single
nominating commission could not adequately reflect general
sentiment and, at the same time, make informed nominations
for till courts in the states. States of this kind should have
several commissions: a central one for nominating appellate
judges, and regional ones for nominating judges of the courts
of original jurisdiction. Where the state has ;m intermediate
appellate court organized on a regional basis, or where the

Slamliirds with ('nninicnlury

justices of its highest court are selected by districts, the re-
gional nominating commissions can be organized within
those boundaries. Otherwise, the regional boundaries might
correspond with groups of trial-court districts or similar or-
ganizational divisions of the court system. The judicial mem-
ber of a regional nominating commission should be specially
associated with the region, both as a matter of representa-
tion and because lie is likely to be better informed about the
persons wiio might be considered as nominees. The public
and lawyer members of a regional nominating commission
should also be drawn from the region, but in other re-
spects— diversity of residence, term of office — should cor-
respond to the commission that nominates appellate
judges.

Whether there is one nominating commission or several,
the judicial members should be designated by the chief jus-
tice and the public members by the chief executive. All
members of the commission should be appointed with spe-
cial regard for their knowledge of the various responsibilities
of the court system and their knowledge about potential
candidates forjudicial olfice. The lawyer members should be
chosen by the official legal organization of the legal profes-
sion in states where such organizations exist. Their selection
may be by election by the membership or, if the bar is so
large that the membership is not widely acquainted with
each other, then by appointment by the bar organization's
governing board. Where there is no official organization of
the legal profession in a state, the lawyer members of the
commission should be appointed by the chiefjustice.

The commission should have a stall' to coordinate the in-
vestigations of potential nominees, make reports and prelim-
inary evaluations, and perform necessary administrative
flint lions. The investigation of the candidates might begin
wil | preliminary screening, based on the candidate's an-
swers (0 a commission questionnaire designed to eliminate
those persons not interested as well as those obviously not

47
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qualified. An adaptation of the questionnaire devised by the
American Bar Association Standing Committee on the Fed-
eral Judiciary could be used. The investigation should in-
clude interviews with the candidate and respected members
of the profession who know his abilities and personality.
The commission should then prepare a report on the can-
didate's qualifications.

The general public should come to recognize that a
judge’s retention in office should not depend on popular
election. Such elections, even when conducted on the basis
of ajudge’s running on his record or of non-partisan candi-
dacies, depend mostly on name familiarity. Rarely is the
public, especially in densely populated urban and suburban
areas, actually informed as to ajudge’s competence and fit-
ness for office. A judge running for reflection is often vul-
nerable to opposition by special interests or on the basis of a
single decision which he had no legal authority to avoid ren-
dering. Hence, if politically practicable, procedures for
selection and tenure ofjudges should be adopted that do not
employ elections or referendums. It is accordingly recom-
mended that judges, upon appointment, held office during
good behavior. They should be subject to inquiry concerning
their fithness at any time while in office as recommended in
Section 1.22.

Where maintenance of puH«c confidence in judicial-selec-
tion procedures requires that there be an electoral process,
judges should run on their records. A judge's retention in
office should be determined by the electorate of the area
served by the court to which he is appointed. His name,
unopposed, should be submitted to the electorate for confir-
mation or rejection in a general election after a preliminary
two-year term, and thereafter on a periodic basis. This pro-
cedure is not without deficiencies, because voters are usu-
ally no more qualified to decide whether ajudge should be
retained n. office than to decide whcmer lie should be elect-
ed as a candidate. In addition, the lack of opposition may

g2l
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leave the voters uninformed on the real issues. On the other
hand, the retention election provides a measure of popular
review injudicial selection. It is also superior to reappoint-
ment by the governor, the confirmation commission, or a
specially constituted retention commision because it
avoids placing ajudge in a position of dependency on other
officials or agencies of government.
A judge selected under this procedure would be eligible to
remain in office, upon periodic reconfirmation, subject to the
requirements of compulsory retirement at a specified age.

The provisions concerning compulsory retirement arc in
Section 1.24.

Flection of judges.

All methods of judicial selection involving initial choice
by popular election arc disapproved. Experience with judi-
cial elections conducted on a politically partisan basis has
shown such a procedure to have profoundly adverse effects
on the courts. Partisan elections inject political issues into
judicial selection, require judges to maintain relationships
with political parties and political leaders, obligate judges in
raising and spending money for election campaigns, and can
result in ouster of able judges from office for reasons having
no relationship to their perfomancc in office.

Non-partisan election procedures are also unacceptable.
They require judicial electioneering and campaign fund rais-
ing. and they subject judges to political pressure concerning
their decisions. In localities with large concentrated popula-
tions and a large number of judges, non-part...,in elections
confront the electorate with long lists of candidates who are
personally known by very lew voters. Experience with non-
partisan election indicates that it is successful only where
most judicial vacancies are, in fact, filled in the first instance
by interim gubernatorial appointments rather than by popu-
lar election.

Whatever method of judicial selection is used, the legal

oW
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profession should undertake an advisory and educational
role in the selection process. Acting through professional
associations at the local and state levels, the bar should as-
certain professional opinion concerning the qualifications of
those who may be considered for judicial office and should
seek to make its judgment known and influential.

Where elections for judicial office are held, preferential
polls among the members of the bar may be appropriate
where their opinion is informed by regular involvement in
court proceedings. Where members of the bar are not thus
informed, their expressions of preference may be little better
based than public opinion at large. In any event, the judi-
ciary and the legal profession should take necessary measures
to see that campaigns for judicial elections are conducted
with proper decorum. Canon 7 of the Code of Judicial Con-
duct recommended by the American Bar Association pre-
scribes standards in this respect, and should be adhered to
and enforced.
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AMERICAN 3AR ASSOCIATION
JUDICIAL ADMINISTRATION DIVISION

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

BE IT RESOLVED, That the American Bar Association encourage
the use of the attached Guidelines for Judicial Selection by
state and local bar association committees on evaluation of can—
didates for judicial office.

REPORT

These proposed Guidelines for Judicial Selection were pre—
pared by the Division"s Lawyers Conference, and are based on a
set of guidelines used by the Chicago Bar Association®"s Committe
on Evaluation of Candidates.

A need exists, we believe, for a set of criteria to be used
in screening candidates for judicial appointments and for judges
seeking retention.

The standards we recommend are: integrity, legal knowledge
and ability, judicial temperament, punctuality and diligence,
health, age, professional experience, past professional conduct,
and other aspects of character and ability.

These "Guidelines™ are not intended to be the only criteria
to be used in screening judicial candidates, but are suggestive
basic areas that should be examined.

The Judicial Administration Division Council approved the
"Guidelines"™ at 1its meeting on August 3, 1930. Attached as an
exhibit 1is the actual report upon which action was taken by the
Division Council.

Respectfully submitted,

Lawrence 5. Margolis
Cha irman
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GUIDELINES FOR JUDICIAL SELECTION
Introduction

Any Committee on Evaluation of Candidates* should consider
the following Guidelines for the evaluation of candidates for
judicial positions and sitting julges seeking retention.

The criteria to be considered should be: integrity, legal
knowledge, legal ability, judicial temperament, punctuality,
diligence, health, age, professional experience, and such other
elements of character and ability which the Committee shall de—
fine.

These Guidelines will be applied to the two groups which
will appear for evaluation, namely (1) new candidates for judge—
ships on the trial and appellate courts of the state; and (2) sit—
ting judges seeking reappointment for retention or as candidates
for other judgeships.

The Guidelines for candidates should embrace (1) personal
characteristics; (2) professional preparation for judicial posi—
tions; and (3) in cases of sitting judges, judicial performance.
The judicial responsibilities involved in each court should be
considered fully to provide a framework against which to measure
the applicant®s performance or prospective performance.

Scholars of judicial selection have stated that there have
not been developed reliable objective yardsticks for the measure —
ment of desirable judicial attributes or desirable judicial be—

havior. Most of those attributes are personal, subjective and
human.
1. Intecrityv

Webstar defines integrity as a rigid adherence to a code of

behavior and equates it with honest. Obviously this bare defini—
tion will not suffice for our purposes without supplying the code
of behavior referred to in the definition. A definition sometimes

referred to is integrity is a rigid adherence to the facts and the
law.

Expanding on the definition referred to would require that
the candidate have the capacity to be Tfair and unbiased. More —
over, instinct toward self-preservation, self-aggrandizement,
prejudice, bias and selfishness should be completely eliminated
or suppressed as far as is humanly possible 1in decisions to be
made by a judge.

"As used herein shall be deemed to mean and include any entity c
person having responsibility for the recommendation of or the
appointment of 1iudiciai candidates.



Analysis of the deportment, rulings, decisions and attitude

of a sitting judge should bring to light the answers to these
questions:

(1) Does this judge allow bias or prejudice to dictate
the decision?

(2) Is the judge honest in his formulation of the de—
cision?

(3) Does the judge base the decision on the evidence
of the facts and the lav; without regard to who the
parties or the lawyers are that are involved?

(4) 1Is the judge able to disregard partisan political
interests and act independently?

Generally, when evaluating a lawyer with no previous history
as a judge, the reputation of the individual in the legal commu—
nity and in activities not related to the practice of law have to
be analyzed. Taking into consideration the traditional role of a
lawyer as an advocate presenting his or her client"s view in the
best possible light, certain questions can be asked:

(1) Does heor shemisrepresent facts or evidence?

(2) Does heor shedeliberately misapply or misquote
the law?

(3) Can the representations made by counsel to other
members of the bar be representations that can be
relied upon?

(4) Is the candidate®s emotion controlled, so that
reason prevails?

(5) Does he or she seek to attain the client"s ob—
jective within the justice system and the Code
of Professional Responsibility?

An individual with the integrity necessary to qualify must

be one who is most able to put aside self-*-. - .dizement, preju-—
dice and bias; who can ignore personalitie re ‘"arties to the
greatest degree; who can base the decisir on t... facts and the

law applicable to the facts.

2. Lecal Knowledge _and Abjgity

It is difficult to separata the concepts of legal knowledge
and legal ability. Legal knowledge, in its simplest form, may be
defined as familiarity with established legal concepts and proce-



dural rules. Legal ability may similarly be defined as the in-—
tellectual capacity to interpret and apply established legal con—
cepts to the facts and circumstances presented. Legal ability
also involves skills in communicating, orally and in writing, the
thought processes leading to a legal conclusion.

Legal knowledge and ability is not a static quality, but is
acqui:ed by the experience of a person and be the continual
learning process involved in keep zng abreast of changing con—
cepts through education and study.

Commentators in their discussions of criteria for the selec—
tion of judges note that "knowledge of legal procedure, (staying)
abreast of legal developments, level of skill of communications,
(and) level of skill in written communications” are important
elements of a judge®"s qualifications. The Key to Judicial Merit
Selection: The Nominating Process 64 (1974). There is no doubt
that what they are referring to, generally, 1is called legal
ability.

A candidate for judicial office should possess a higher level
of legal knowledge and ability than the avere i=Z/yer practicing
in the community.

3. Judicial Temperament

Judicial temperament appears to be universally regarded as
a valid and important criterion ir evaluating prospective and
sitting judges. However, this quality is perhaps more easily
recognized than defined. Nevertheless, there are several indi—
cia of judicial temperament which, while ultimately premised upon
subjective judgement, are sufficiently understood by practition—
ers and laymen alike as to afford workable guidelines which can
be applied by impartial evaluators seeking to measure the temper —
ament of a judicial candidate.

Among the qualities which judicial temperament comprises are
patience, open-mindedness, courtesy, tact, courage, Tfirmness, un-—
derstanding, compassion and humility. 3ecause the judicial func-—
tion is essentially one of facilitating conflict resolution among
competing interests, judicial temperament implies the ability to
deal with counsel, jurors, witnesses and parties calmly and cour —
teously, and the willingness to hear and consider what is said on
al” sides of a debatable proposition. It requires the ability to
be even-tempered, yet firm; open-minded, yet willing and able to
reach decisions; confident, yet not egocentric.

Because of the range of topics and issues with v ich a judge
may be required to deal, judicial temperament presumes the
willingness and ability to assimilate data outside the judge®"s
own experience, without bias. It presumes, moreover, an even



disposition, buttressed by a keen sense of justice, which enables
an intellectual serenity in the approach to complex decisions,
and forbearance under provocation. Judicial temperament also im—
plies a mature sense of proportion: reverence for the law, but
appreciation that the rule of law is not static and unchanging;
understanding of the judge®"s important role in the judicial pro—
cess, yet recognition that the administration of justice and the
rights of the parties transcend the judge®s self-importance.
Judicial temperament 1is typified by recognition that "there but
for the grace of God go I," as the judge deals with the matters
spread before him. It requires "an uncommon touch, commonly
applied.”

It is perhaps wise to note that in contrast to these ele—
ments of judicial temperament, the factors which indicate a lack
of such temperament, are also identifiable and understandable.
Judicial temperament thus implies an absence of arrogance, im—
patience, pomposity, loquacity, irascibility, arbitrariness or
tyranny.

Judicial temperament is a quality which 1is not easily quan—
tifiable but does not wholly evade discovery; 1its absence can
probably be fairly ascertained. Wide-ranging interviews which
touch upon not only the law, but also upon social, moral, ethi—
cal and other concerns, should provide insight into the temper—
ament of judicial candidates. Evaluation of a sitting judge, of
course, 1is facilitated by the fact that his bearing, demeanor and
temperament are discernible to the practitioners who appear be—
fore him, bis fellow judges, and those coming into contact with
him on a regular basis.

Notwithstanding the inherent.? subjective elements of any
estimate of judicial temperament, such an inquiry 1is an extremely
important criterion of judicial fitness.

4. Punctuality and Diligence

Webster®s Dictionary describes a punctual person as one who
acts or habitually acts at an appointed time or at a regularly

scheduled time. Punctuality is also considered to mean being
prompt. A Judge should be prompt in the performance of his jJu—
dicial duties. He should recognize that the time of litigants,

jurors and attorneys 1is of value and that habitual lack of punc-—
tuality or diligence creates dissatisfaction with the administra—
tion of the court.

Diligence 1is a relative term incapable of an exact defini —
tion. For example, diligence, 1in its ordinary sense, may be said
to be that displayed in the management of one"s own affairs by
the average business or professional persons met with in daily
life--persor.s who have the usual amount of practical common
sense and who are endowed with ordinary prudence and foresight.



As applied to a judge, diligence may be defined as a steady
application to the judicial business at hand; a constant effort
to accomplish the undertaking. While not necessarily the same as
industriousness, it does imply the elements of constancy, atten—
tiveness, persistence, perserverance, painstakingness, assiduous—
ness and untiring effort.

The lawyer should have a reputation which indicates that he
or she does notprocrastinate in his or her law practice; that he
or she meets procedural deadlines in his or her trial work; that
he or she keeps his or her commitments; and that he or she re—
spects the timeof the other lawyer and his or her client as well
as of the court.

Under Canon 3 of the Association®s Code of Judicial Conduct,
a judge should perform the duties of his or her office impartial —
ly and diligently. The proscription for such canon involves dili—
gence in a wide spectrum. It entails adjudicative responsibili—
ties, order and decorum in proceedings, patience and courtesy to
the persons with whom the judge deals, an efficient and business—
like attitude while being patient and deliberate, the prompt dis—
patch of business, the devotion of adequate time to duties,
punctuality in attendance and expeditiousness in determinations.
Necessarily, :c also involves alertness to the character and fit—
ness of persons and their conduct within the community of lawyers
and judges, the Tfulfillment of all administrative responsibilities
with dispatch, appointments based on need, and attention to the
rules of disqualification.

Canon 3 (A)(5) of the Code of Judicial Conduct states that
"a judge should dispose promptly of the business of the court.”
This has been referred to also as element to be considered in the
criteria for diligence. The earlier®Canons of Judicial Ethics
referred to a personal attribute that the judge should be prompt
and punctual Canon 7 and Canon 34. Measuring the punctuality
of a sitting judge is much easier than applying it to the lawyer
whc seeks a judicial position. The criterion of punctuality
applies with equal force to the lawyer and to the judges.

5. Heal th

Webster defines health as embracing a condition of being
sound in body, mind or soul and with some freedom from physical
disease or pain. This 1is one criterion which may be capable of
objective consideration.

Any history either of a past condition or a current condi —
tion should require further 1inquiry as tc the degree of impair—
ment. Mot all physical disabilities should be a cause for
rejection of a candidate, but any serious conditions must be con-—
sidered carefully as to the possible effect these could have on
a person®s ability to perform the duties of a judge.
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Or: Ib Is the desire of the Judiciary Committee (and to some extent
A that had confirmation of the Board of Governors of the Alaska
Bar Association) that we keep the selections down to a mini-

I mum, because of the limited number of lawyers that we have 1in
V- the Territory we wanted to restrict the selection of the govern-
1= or. In fact, the fear has been expressed already that :Initi-
AW ally the governor might have too much determination in select-
ing the judges. For that reason it was kept down to two,
but with the increase in size of the state it is Well recog-
nized that then the judicial council should have latitude in
ot submitting more than tvra nominations for the one vacancy.
%5 SUNDBORG: May 1 be permitted to address a question to Mr.
o b McLaughlin?
/.if . PRESIDENT EGAN: You mP"j} if there is no objection.
-
3 SUNDBORG: Mr. McLaughlin, several days ago v/hen we were dis-
41,. cussing this arclcle for "the first time, as | heard you, you
V;) » answered a question, asked by someone, on whether if the
. governor did not like the names suggested to him hecould call

for more names, and my recollection was that you answered that
in that case more names would be supplied, VJas that a.consid—

/- ered answer?
Av &

K MCLAUGHLIN:  That was not a considered answer. I believe that
I corrected myself. Under this article, under 3ectj.on >), the
governor has no right of refusal, he cannot refuse. The od-
vious answer tc it, that"s the way the section was intended,
iIf there was any "other Intent it would mean/ particularly

>, with the present status of the Alaska Bar, that if the gov-

;T ernor refused, he would very promptly exhaust all nominees

f - and he would pick the man that he wanted.

mwK
SUNDBORG:  Thank you, I just wanted to clear the record. May

t | address another question to Mr. McLaughlin?

313 PRESIDENT EGAN: If there 1s no objection.

LllT)'\

SUNDBORG: Also* with respect to Section 9j Ib does not mention
. there is an office of chief justice. |Is there an office o."

:ﬁ chief justice created by this article? The reason I ask 1is

vV that when a man, for 1instance, 1is appointed by the governor to

& the position of chief justice, does lie hold that position
subject to the elections every ten years, and the retirement

Y; provision is in here for life, or does each governor who is

v elected have the right to namea chief justice from among the

y. panel that then makes up the supreme court?

MCLAUGHLIN: There is an ofl"lce of the chief justice and once

4 eojioluted by the governor, he remains the chief justice for

% life or until removed by the voters or until retired for other

cause or resignation.



PRESIDENT EGAN: Mr. White?

WHITE: My question v?as somewhat alone the same line, Hr,
President. I am not sure that that answered i1t or not. Did

I understand the intent of this section Mr. McLaughlin, to

be that when the office of chief justice of the supreme court
becomes vacant It, the nev; appointee 1is automatically the chief
justice?

MCLAUGHLIN: Those who are designated by the judicial council,
the nominees, the governor selects one of the two or maybe
three nominees. The governor selects one of those and that
man becomes the chief justice.

WHITE: Not only the first time but each subsequent time the
office becomes vacant?

MCLAUGHLIN: That Is correct.
PRESIDENT EGAN:._Mr. Fischer.

V. FISCHER: Following through on the same line, if the govern—
or desired to elevate one of the justices of the supreme

court to he the chief justice, it would have to go through

the regular procedure of approval by the judicial council

that his name might be one of two submitted to the governor,

and then it would be up to him to choose?

MCLAUGHLIN: That does not preclude a member of the supreme
court from becoming chief justice. Actually, under this act
he could resign. The judicial council could select him, lie
and someone else s* j.mitted to the governor and Ifthe governor
selected him, then liewould become chief justice.

V. FISCHER: Would hehave to resign?
MCLAUGHLIN: There 1is a possibility he would haveto resign.

PRESIDENT EGAN: Are there any other questions or amendments
relative to Section SI? If not, we will proceed with Section
10. Are there amendments to Section 10? Mr. Sundborg?

SUNDBORG:  Mr. President, may 1 be permitted to addreia a
question to Mr. McLaughlin? With respect to Section I am
in the dark as to what you mean by this phrase, "on the
basis of appropriate area representationl.

MCLAUGHLIN: The phrase, ™"on the basis of appropriate area
representation” was put in there as a guide in order to assure
that the judicial council would not consist entirely of three
lawyers, let us say from an area like Anchorage. It was in—
tended to have the representation from all areas of the Terri—
tory. We were indicating an intent to have a geographical



representation.

SUNDBORG: That then refers to and modifies the word, "ap—
point”. They ™"appoint bn the basis of appropriate area
representation"?

MCLAUGHLIN: That 1is right.

V. RIVERS: Are members of the bar-, all members of the bar,
members of the "organized state barl, "or i1s that just the
American Bar Association? ...

MCLAUGHLIN: The "organized state bar" was a generic term

the Committee took as best representing what would be a state—
wide organization of attorneys. Originally the Committee

did have the expression "The Alaska Bar Association or its
successor”. The difficulty was that the legislature could
terminate the organized bar, that :Is terminate the integrated
bar, and we use the "organized bar™ as best representing that
association which would represent all the attorneys of the
Territory.

V. RIVERS: "Organized state bar™ would not necessarily
imply that all members admitted to the bar then were members
of that organized bar, 1is that right?

MCLAUGHLIN: That would imply this, that all could belong to
rt...... -

PRESIDENT EGAN:  Mr. Hurley.

HURLEY: Mr. President, 1 wouldlike to address aquestion to
Ti- McLaughlin. My queibionreally lias reference to Section

but affects Section . In Section 11 you mention that "the
chief justice shall thereafter be ex off:L;io a seventh member
and the chairman of the judicial council™ and then mention that
Jj: requires an affirmative vote of four of its members. Does
the term, "ex officio member™, restrict his voting righto 1in
eshat group?

MCLAUGHLIN: It does not restrict his voting rights at all.
HURLEY : In the matter of a tie he would have a vote?
MCLAUGHLIN: He does anyway.

PRESIDENT EGAN: Mr. Smith.

SMITH: I would like to address a question to Mr. McLaughlin.

I am just a little curious as to the Committee reasons for
providing that the organized state bar shall appoint the three

attorney members and that the governor shall appoint the three
nonattorney members.
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MCLAUGHLIN: The reason, Mr. President, for that is that 1is
the very essence of the so-called Missouri Plan. The three
who are appointed by the bar represent a craft in substance,
the theory being, and it has worked out in Missouri, that they
b.st know their brothers, and they are there, based solely

on their professional qualifications but selected because they
would represent in theory the best thinking of the bar, and
they are there solely because they represent their cna”t. In
essence there 1is nothing undemocratic about it because of the
far hat we know by 1ts very nature that the judges of the
Sup. 2 and superior court will be attorneys. The three lay
members are In substance those who represent the public.

Under the Missouri Plan there is a specific provision that the
members appointed by the bar of Missouri shall be elected.
They specifically use the word "elected”. We didn"t use it,
«¢ did not deem it necessary. Under the Missouri Plan the
three laymen are appointed by the governor. There Is a dif—
ference 1n tBis Section in the sense that the laymen under
our Section are required to be approved by the senate.

That is, they are subject to confirmation"by the senate.

The reason that varies from the Missouri Plan is that what
happened was in Committee there was quite some discussion
about the popular representation.

DAVIS: Mr. Prgsident, before he goes ahead, be is. talking,,
about Section , 1 am sure he meant Section 1 . a would Tike

it to be clear".

MCLAUGHLIN: Do you desire me to proceed, Mr. President, or
wait until that arises.

PRESIDENT EGAN: It might be inasmuch as the question has
arisen that 1i1f there Is no objection, Mr. McLaughlin could
proceed. Mr. Flacher?

V. FISCHER: T would like to give cause to the question to
arise by Introducing an amendment on this subject,

PRES IDEM 1 EGAN:  Mr. Fischer, you may introduce your amendment
at this time. The Chief Clerk will read the proposed amendment.

CHIEF CLERK: "Sect Von 10, page 3, line 22, strike the comma
after the word Tarticlel, substitute a period and strike the
remainder of the sentence.

V. FISCHER: Mr. President, 1 move and ask unanimous consent
for the adoption of tills motion.

HCCUTCHEON: I object.
COGHILL: I second the motion.

PRESIDENT EGAN: Objection Is heard. Mr. Coghill seconds the
motion. The question is open for discussion. Mr. Fischer?

V. FISCHER: I would just like to briefly say that 1 believe
the confirmation requirement 1s not necessary and is in a way



discriminatory against the lay members. I can see v/hy 1t was
put in originally, to give the legislature some say in the
selection of judges. V/e have now amended Section 7 to provide
that the qualifications, in effect, would be established by
the legislature, and 1 believe that therefore ve should not
require confirmation of lay appointees to the council by the
legislature.

PRESIDENT EGAN: Is there further discussion of the motion by
Mr. Fischer? Mr. Taylor?

TAYLOR:  Perhaps Mr. Fischer did not give full consideration
to this particular section of the proposal. Under our present
act, the Bar Association, the Integrated bar, is an official
body cf the Territory. It 1s, you might say, chartered, by
the legislature, and compulsory membership 13 required under
the act. Nobody can practice law unless they have been
admitted to the bar and belong to the integrated bar. Now

the bar Is screening their applicants, their men for the
board, on this judicial board. They must have certain geo—
graphical representation in the integrated bar. Vie have three
from the First Division, three from the Third Division and
three from the combined Second and Fourth Divisions. So the
selection of the throe attorney members of the Commission are
a selection by an official Alaska organization, the integrated
bar. The other three would be selected and approved by the
senate, appointed by the governor and approved by the senate.
The attorney members have already been approved by the Alaska
Bar Association, so why then put them through a further
screening when they have already been screened by the members.
The lay members have not been screened at all, only by the
senate. /e feel that the bar members are screened by the bar,
then the lay members are screened by the senate. It makes it
even.

PRESIDENT EGAN: Mr. Cooper.

COOPER:  Mr. President, there 1s in Section 10, It jgs pertinent
to this motion, the v/ay thaE I Interpret it, line 1 , "the
appropriate area™, 1in line 0, "different major areas". |
would like to ask Mr. |1 vhiln if the Intent wad that the
three attorney members, of no judicial council would come from
three appropriate areas and the three "lay members would come
from different major areas than that of the three appropri—
ate areas?

MCLAUGHLIN: There 1is no difference. In fact, 1f the Com—
mittee on Style end Drafting desires in the future to change
it, ve would be delighted. The one reason v/hy v/e have

left in the words "major areas" on the laymen representation
Is the possibility (forgive me, Mr. V/alsh) that Nome itself
might have the feeling that i1t would be left out :In its rep—
resentation. If vwe struck "major areas"™ then there would be
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an application that wo did dot have to worry about certain
areaa of the Territory. Frankly, It is my belief that both
could be made to conform and the same wording could be used.

COOPER: In other words then, the i1dea iIs not to cause the

three _laymen to come from different areas than the areas from
which the three lawyers came?

MCLAUGHLIN: No, there was no such intent.
PRESIDENT EGAN: Mr. Londborg.

LONDBORG: I would like to ask the question of the Judicial
Committee, if using the word major, does not that denote there
Is also a minor?

MCLAUGHLIN: In answer to that, Mr. Londborg, if the representa—
tives from the alleged minor areas so desire, we can strike the
whole expression, "major area or appropriate area”™ and then
you"re not assured of any representation at all. It Is the
desire of the Co:m:iittc . to have a general geographical rep—
resentation. on the judicial council and that includes all

areas.

COGHILL: Point of order. I believe we are diverting from the

subject before the Convention. V/e have a motion on confirma—

tion by the senate for the nonattorncy members. We are talking
about representation from the major areas. I think we ought

to dispose of the subject at hand.

PRESIDENT EGAN: You arc correct, Mr. Coghill. That was
allowed because the question was asked. The question is, "Shall
M~>. Fischerls amendment, inaon «inf - period and striking the
words, “subject to confirmation by the Senate®, on line 22

of page 3j be adopted?” Mr. Davis?

DAVIS: Mr. President, was Mr. Fischer®s motion seconded?
PRESIDENT EGAN:" Yes, by Mr. Coghill Mrs. Nordale?

NORDALE: I would like to call attention to the fact that one

speaker said that the organized bar was an arm of the Terri—

torial government and the senate was an arm of the Territorial
government, and 1 would like to point out that the governor 1is
certainly an arm of the Territorial government and elected

by direct vote of the people.

HKLLENTHAL: Mr. President, on Mrs. Nordale*s suggestion T
heartily agree. The people through their agency, the inte—
grated bar, are going to screen the throe attorney members.

The people through their agent, the governor, will screen the
nonattorney members. I don"t know why we should get the senate
in on the act 1in addition.



PRESIDENT F,GAN: Does anyone else wish to speak on the sub-—
ject?

UNIDENTIFIED DELEGATE:  Question.

PRESIDENT EG-AN: IP not, the question is, "Shall Mr. Fischer’s
amendment be adopted?"

METCALF: Roll call.

PRESIDENT EGAN: Mr. Metcalf asks that the roll be called.
The Chief Cleric will call the roll.

(The Chief Clerk called the roll with the following re—
sult:

Yeas: 20 - Armstrong, Boswell, Coghill, Collins, Cooper,
Cross, Davis, V. Fischer, Hellenthal,
Hilscher, Hurley, Kilcher, Knight, Lee,
Marston, Nordale, Peratrovich, Poulsen,
Reader, Riley, R. Rivers, Rosswog, Sundborg,
Sweeney, VanderLeest, White.

Nays: 27 - Awes, Barr, Buckalew, Ejnberg, Gray, Harris,
Hermann, Hinckel, Johnson, King, Lav/s,
Londborg, McCutcheon, McLaughlin, McNcaly,
McNees, Metcalf, Norland, Nolan, V. Rivers,
Robertson, Smith, Stewart, Taylor, Walsh,
Wlen, Mr. President.

Absent: 2 - Doogan, |Il. Fischer. )
CHIEF CLERK: 26 yeas, 27 nays and 2 absent.

PRESIDENT EGAN: So the amendment has failed of adoption.
Mr. Sundborg?

SUNDBORG: Mr. President, 1 have an amendment to offer.

PRESIDENT EGaN: Mr. Sundborg has an amendment to offer to
Section 10. The Chief Clerk will please read the amendment.

CHIEF CLERK: "Section 10, line 22, strike the words “the
Senate®™ and Insert in lieu thereof the following: "a majority
of the members of the Legislature In jo.! o session assembled”.

SUNDBORG: Mr. President, 1 move and ask unanimous consent
for the adoption of the amendment.

JOHNSON: I object.

MCNEES: I second the motion.
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PRESIDENT EGAM: The question Ic open for discussion. Mr.
Sundborg?

SUNDBORG: Mr. President, this is a fairly basic matter

also which 1 am sure is going to come before us in some other
connection before we are through here. The practice 1in the
Territorial legislature In the past has been that confirma—
tion of appointments is by both houses in Joint session
assembled. I believe 1t has been a good practice. I don"t
believe that only the senate should have the right to express
the people®s will with respect to appointments by the execu—
tive, as it would be 1in this case, but that i1t should be by
najcrity of all the members of the legislature and not just
by majority of the members of the upper house.

PRESIDENT EGAN: Mr. Hilscher.

I11L3CHER:  Mr. President,. 1 wish to speak in favor of the
amendment. The situation can arise, as it Lis in the past,
where in the makeup of our senate alone, there might be a
majority of attorneys as members of the senate or there may

be p. sufficient number of attorneys that if they wish to exert
certai» influence, they could act as somewhat of a damper on
confin, ,tion of the Iciy members of that board. I believe that
Mr. Sundborg®"s amendment is worthy of support.

BARR: I am not going to discuss it very widely, but 1 would
say that | don"t know what may happen in the future. The
only thing | can do is judge by what has happened In the past.
I have never been iIn the senate when there was a majority of
attorneys. But I remember distinctly when there was a time
when there were 14 attorneys In the house out of 24.

UNIDENTIFIED DELEGATE: Question.
PRESIDENT EGAN: Mr. Ralph Rivers.

P.. RIVERS: I am a little concerned. I think the confirmation
of the lay members of the judicial council shouid be the same
an che confirmation procedure which will bo uniform throughout
our governmental structure. Now | don"t know what the body

has in mind or whether the constitution could contain a blanket
clause to the effect that when the language "subject to confirma—
tion" is used that moans subject to confirmation by the members
of both houses sitting in joint session. It seems to me that
Mr. Sundborg made a good point, but 1 don"t know whether we

are doing the right tiling by saying "subject to confirmation

by both houses sitting in joint session” and later on come up
with a different motive for the general operation of the state.
I would like to hear from somebody.

MCNEES: May I ask Mr. Rivers If tills might not he a general
policy of the Convention to require the meeting of both houses

ME
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2In joint session on issues of this magnitude or nature.

R. RIVERS: That would be fine if that were to turn out to be
the fact.

HERMANN : I think the adoption 01 any such provisi a should ~
wait upon the report of the Apportionment Committee and find
out how big the house and senate are going to be. You might
very well_have the tail wagging the dog in this case.

PRESIDENT EGAN: The question is., ™“Shall Mr. Sundborg 3 pro-
posed amendment be adopted?”™ All those in favor of the adop-
tion of Mr. Sundborg 3 amendment will signify by saying "aye",
all opposed '"no".

MCCUTCHEON : Call the roll.
PRESIDENT EGAM: The Chie.f Clerk will call the roll.

(The Chief Clerk called the roll with the following re—
sult:

Yeas: 28 - Armstrong, Buckalew, Collins, Cooper, Davis,
Emberg, V. Fischer, Hellenbhal, Hllscher,
Hinckel, Hurley, Kllcher, Lee, McCutcheon,
Mclfealy, McNees, Marston, Nordale, Peratrovich,
Poulsen, Reader, Riley, Smith, Stewart,
Sundborg, VanderLeest, VJhite, Mr. President.

Nays: 25 - Avies, Barr, DoswolJ., Coghill, Cross, Gray,
Harris, Hermann, Johnson, King, Knight, Laws,
Londborg, McLaughlin, Metcalf, Norland,
Nolan, R. Rivers, V. Rivera, Robertson,
Rosswog, Sweeney, Taylor, VJalah, Wien.

Absent: 2 - Doogan, H. Fischer.)
CHIEF CLERK: 28 yeas, 2°5 nays and 2 absent.
PRESIDENT EGAM: The "yeas™ have i1t and so the proposed amend-

ment has been adopted. Are there other amendments to Section
10? If there are no further amendments, we will proceed -

STEWART: Mr. President, may we have that read as it was amended?
Cii1JEF CLERK: "Line 22, page 3* strike the words The Senate~
and Insert in lieu thereof the following: a majority of the

members of the Legislature in joint session assembled ="

PRESIDENT EGAM: Are there other amendments? We will proceed
with Section 11. Mr. Coghill?

COGHILL: Mr. President, Section 10, | have an amendment thtt
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I am contemplating on proposing. However, first | would like
to hear discussion by the Convention as far as the subject of
confirmation by the legislature iIn joint session assembled,
as far as the attorney members of these boards are concerned.
I feel that we arc going to be setting up a precedent hero
that all professional boards will be chosen by their give
profession and a minority will be picked by the nonprofesdional
group and confirmed by the elected members of the electorate
for Alaska, but in turn the professions of the doctors, law—
yers, and dentists and all the rest of them are going to have
the chance to load the committee with professional people.

PRESIDENT EGAN: Mr. Coghill, the Chair has been lenient in
allowing discussion even through there was no motion on the
floor, owing to the fact that questions have been asked.

The Chair will have to ask that these discussions be confined
to matters before the Convention.

COGHILL: Well-1TI1 submit a proposal then, Mr. Chairman.

C11IKX CLERK: "Line .18, page 3, after the word "barl insert a
comma and. add the following: "subject to confirmation by the
Legislature in joint session assembled®."

COGHILL: Mr. President, T move and ask unanimous consent for
the adoption of this amen Iment.

BUCKAI-EW:  Objection.
COGHILL: I so move.
K.TLCHER: I second the motion.

FHES1DKNT EGAN: Mr. Kileher seconded Mr. Coglvll]®s motion.
Will the Chief Clerk please read the proposed amendment again.

CHIEF CLERK: "in Section 10, line 18, after the word 'barl
.insert "aubjr i1t to confirmation by the Legislature 1in joint
session assembled®.”

PRESIDENT EGAN: Add a comma.

SUNDBORG: I wonder If I might ask Mr. Coghill 1f he would
consent to a proposed change in his amendment which would not
change tgi sense but 1 believe would, be a little smoother. It
on line , after the word "article”™ wo change the comma to

a period and then insert "both the attorney and nonattorrcy
members shall bo". Ib would then read, the new sentence,

ewould say "both the attorney and nonattorney members .shall be
subject to confirmation by majority."

COGitlILL:  Mr. President, 1 consent to that with consent of my
second because i1t does not change the intent of my amendment.
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PRESIDENT EGAN: Hr. Coghill, Lt might be more In order if you
ask that your original amendment be withdrawn and then submit
it. There will be no confusion in the mindr; of the delegates
when vie vote on it, i1f that is what you are attempting to
accomplish.

COGHILL: Yes, that"s right. I will so move and ask unanimous
consent that my proposed amendment be withdrawn.

PRESIDENT EGAM:  Mr. Coghill asks unanimous consent that his

original proposed amendment be withdrawn. Is there objection?
Mr. Riley?
RILEY: I object for purposes of comment. It would appear to

me to be far more expeditious to act on it as first offered.
Otherwise we are going to introduce the complication of, do
v/e rescind our former action to put the show on the road.
This could all be reconciled in Style and Drafting later if
Mr. Coghill®s motion iIs adopted.

SUNDBORG: I agree with that, Mr. President, and withdraw
my suggestion.

PRESIDENT EGAN: Mr. Sundborg then asks unanimous consent that
his motion be withdrawn. IT there i1s no objection it is so
ordered and vn have Mr. Coghill®"s original motion before us.
Mr. McLaughlin.

MCLAUGHLIN: r. presume Mr. Coghill submitted this motion merely
for the purpose of getting this on the floor. Coldly and
c:alc,ulatin;iy, if this motion :. passed you might as well

tear up the whole proposal and provide for the election of
juries, because then it would be more efficacious and more
democratic. The whole theory of the Missouri Plan is that eip
substance, a select and professional group, licensed by the
state, can best determine the qualifications of their brothers.
The intent of the Missouri Plan was In substance to give a
predominance of the vote to professional men who knew the
foibles, the defects and the qualifications of their brothers.
It iIs unquestionably true that in every trade and every pro—
fession the men who know their brother careerists the best

are the men engaged In the same type of occupation. That was
the theory of the Missouri Plan. The theory was that the bar
association would attempt to select the best men possible for
the bench because they had to work under them. If you require
a confirmation of your attorney members you can promptly see
what wil.l happen. The selection is not then made by the or—
ganised bar on the basis of a man®"s professional qualifications
alone. The determination of the selection of those people

ho are on the judicial council will be qualified by the oond.l
%ion, are they acceptable to a house and a senate or a senate
alone, which is essentially Democratic or essentially Republi—
can. No longer Is the question baser] solely on the quallficat.l
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of the candidate for the bench. The question 1is, will those
people whom we set up here on the judicial council, that we
send from the bar, will they be acceptable in terms of politi—
cal correctness? If political correctness enters into the
determination of the selection of those professional members
who are to be placed upon the judicial council, the whole
system Goes out the window. All you have is one other politi—
cal method of selection of your judges. The theory, and it 1is
" cr.ly way it can possibly work, 1is that the lawyers are

put on there to get the best man and not to take a man on the
basis of his politics. But if we require confirmation, then
the material consideration to be made by the Alaska Bar Associ—
ation is, are v/ sending our* best representative -- no. But
are v/ sending a good Democrat acceptable to both members to
both houses or are ve sending a good Republican acceptable

to both houses. If v permit that determination to enter into
our consideration, then in substance we should provide for an
initial election or initial appointment by the governor or

some other body. Qualifications go out the window as soon as
you brave confirmation. The theory on the- lay members on the
confirmation, they represent the public and they represent

the predominant- political thought. The theory on the lawyer
members of the council, they represent the profession, they
represent the best Interests of the profession. They repre—
sent a desire to have the best judges on the benches. I beg

of you, please don"t vote for the amendment.

PRESIDENT EGAH:  Mr. Ralph Rivers.

R. RIVERS: I want to heartily second the remarks of Mr.
McLaughlin but also want to point out that the purpose of the
draft as now written is to have a nonpartisan selection of
these lawyer members, and the minute you adopt something like
this, you are making a partisanship proposition out of it.

V/e want that to carry through to a nonpartisan selection of
judges, so | think our thinking is qu..te clear.

PRESIDENT EGAN: Mr. Coghill.

COGHILL: In bringing this up, | quite agree with both the
Chairman of tjie Judiciary Committee and also the member. |
believe that all of us here are working on committees real
hard and we are trying to bring out good and conplse thoughts.
We are not trying to go to the extreme in our committee pro—
posals, so that v/ Vv/J.11 get a compromise on the floor. [
don®"t think hat is bhe Intent. The purpose for this amend—
ment is that | foresee that the nonattorney members of this
board are going to be subject to all the ills of political
skulduggery on the floor of the senate or the Joint house
assembled, and 1 see that i1f ve are going to pick the judges
on nonpartisan basis, that it should be left up to your rep—
resentative of the government, the highest official in the
executive branch which Is your governor. That Is the reason



v/hy 1 voted for the amendment to strike that, the acceptance 1
or confirmation by the senate. I think If v/ are going to
accept some of them by the senate confirmation, v/e should
accept them all. It 1s the precedent you are setting up here
for boards on the professional level.

UNIDENTIFIED DELEGATE: Question.

PRESIDENT EGAN: The question 1is, "Shall Mr. Coghill«s pro—
posed amendment be adopted by the Convention?." -

ROBERTSON:  Roll call.

PRESIDENT EGAN: The Chief Clerk will call the roll.
(The Chief Clerk called the roll with the following result
Yeas: 4 - Coghill,, Kilcher, Londborg, Mr. President.

Mays: 49 - Armstrong, Awes, Barr, Boswell, Buckalcw,
Collins, Cooper, Cross, Davis, Emberg, V.
Fischer, Gray, Harris, Hellenthal, Hermann,
Hllscher, Hinckel, Hurley, Johnson, King,
Knight, Lawn, Lee, McCutcheon, McLaughlin,
MeMealy, McNees, Mars|1>fi, Metcalf, Norland,
Nolan, Nordale, Peratrovich, Pou.lsen,
Reader, Riley, R. Rivers, V. Rivers,
Robertson, Rossv/og, Smith, Stewart, Sundborg,
Sweeney, Taylor, VanderLeest, Walsh, White,
Wien.

Absent: 2 - Doogan, H. Fischer.)
CHIEF CLERK: 4 yeas, 49 nays and 2 absent.

PRESIDENT EGAM:  So the proposed amendment has failed. Are
there other amendments to the section?

TAYLOR: I have one.
PRESIDENT EGAM: Mr. Taylor has a proposed amendment.

TAYLOR:  Mr. President, 1 am proposing thid amendment to
Section 7-

PRESIDENT EGAM: Mr. Taylor offers a proposed amendment to
Section 7. The Chief Cleric may read the proposed amendment.

CHIEF CLERK: "Line 2, page 3, after the word “State®" strike Id
balance of the section and Insert “for at least three years

and have been residents of the State for at least three years
next preceding their respective nominations; provided, that
additional qualifications may be prescribed by lav/.""
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TAYLOR: I ask unanimous consent for the adoption of -“die
amendment.

SUNDLORG:  Objection.
TAYLOR: I so move.
METCALF: I second 1it.

PRESIDENT EGAN: Mr. Metcalf seconds the motion of Mr. Taylor.
Mr. Taylor?

TAYLOR: I would, like to mention one thing. The matter was
brought up and we have argued this thing quite thoroughly ,

I felt that it might be of the period of time that would
§6apse. Nov/ in the last three years we have admitted perhaps
attorneys to the practice of law in Alaska., and it seems

like there are going to be quite a number of them admitted
each year from now on. Now this T%St year we had 25 who took
the examination-., ...the year before , SO those men who iIn the
past couple of years have taken the bar and have been admit—
ted to the bar, 1in all prcbaoility by the time we achieve
statehood, will have the required residence of three years, and
they have been practicing law for three years, which will

make them eligible for the bench. It seemed the opinion of
some of the proponents to eliminate the five-year period.

It was through the fact there might not.be sufficient manpower,
but X think that would be taken care of. Novw/, even putting
the best light on it, vk cannot anticipate vwe will have state—
hood for a year and a half or possibly more. I think 1 am
being unduly optimistic when 1 say a year and a half. These
men who are barred by time, that will be taken care of, as
immaturity is always cured by tlie passage of time, and by
three years v:c will have plenty of attorneys to pick for the
judiciary. We feel there should be some restriction instead
of dragging a man in from the outside and putting him on the
bench, not knowing his qualifications or background, 1 think
we should pub at least_.three_years because by that time there
will be approximately 60 or 76 more lawyers 1in Alaska who will
bo judicial timber. I feel this amendment should bo adopted.

PRESIDENT EGAN:  Mr. McNees.

MCNEES: I rise to speak against the amendment ,on the same
basis that | rose to speak against the '-riginal article as it
was originally turned out in the Jud.l .y Committee. Feel—
ing that 1t 1s not a matter of constit .itional law but one of
legislative law, therefore | oppose the amendment.

PRESIDENT EGAM:  Mr. Gray.

GRAY: Will you have the Chief Clerk read the amendment again?
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, PRESIDENT EGAN: The Chief Clerk will please read the amend- 1
M menu.

i
Ve CHIEF CLERK: "Section 7, page 3, line 2, after the word

"Statel, strike the balance of the section and insert, “for at
tA y4 least three years and have been residents of the State for at
M least three years next preceding their respective nominations;
Tk % provided,, that additional qualifications may be prescribed

by law. 1.

.mo
;H% PRESIDENT EGAM: The question 1is, "Shall Mr. Taylor®s proposed
amendment be adopted by the Convention?" Mr. Marston?

MARSTON:" Mr. Chairman, 1 want to talk bn this. I wish we
AT would quit going back. Ve settled this. V/ are never going
LMz 1 to get through.

TAYLOR: Point of Arder. .He i3 not speaking on the subject.
fjgf MARSTON: V/e have passed on this. V/ have given our reasons.
o .

Y PRESIDENT EGAM: Mr. Marston, under the circumstances, Mr.
by(< Taylor®s point of order, if you say we have passed on this,
\iE will have® to be well taken because we did not pans on the
vied question that is before us at the present time.
1 . .
MARSTON: No new subject matter is brought up here.
* tm PRESIDENT EGAN: Mr. Marston, the Chair w.ill have to hold
- that Mr. Taylor®s point of order is in order because there 1is
new subject matter here.
W
WN MARSTON: May X say | am opposed to this amendment?
e
v PRESIDENT EGAN: That is right. Mr. Barr.
-rr<;
ﬁzz_ BARR: May I say I am 1n favor of this amendment?lIn answer
« to another member who took the floor a minute ago, he said
™ that this was properly a legislative matter. I believe that
V3p* certain qualifications should be specified by the legislature,
<y but I believe that the constitution should state the basic
- X UF law and preserve the rights of bhe people, and the people
?&‘ should be entitled to a judge who is properly qualified.
VSt That does not just mean qualified in the law. It means also
qualified by various other types of experience, including ex—
" perience in Alaska.
T
UNIDENTIFIED DELEGATE: Question.
M
Tie PRESIDENT EGAN: The question 1is, "Shall Mr. Taylor®"s proposed

amendment be adopted by the Convent Lon?" All in favor of the -

MCCUTCHEON: Call the roll.

%



PRESIDENT EGAM: The Chief Clerk will call the roll.

(TheChief Clerk called the roll with the following re—
sult:

veas:20 - Armstrong, Barr, Boswell, Coghill, Cross,
Gray, Harris, Hellenthal, Johnson, King,
Laws, McCutcheon, Metcalf, Nolan, R. Rivers,
V. Rivers, Robertson, Sweeney, Taylor,
Walsh.

Nays: 33 - Awes, Buckalew, Collins, Cooper, Davis,
Emberg, V. Fischer, Hermann, Hilscher, Hinckel,
Hurley, Kllcher, Knight, Lee, Londborg,
McLaughlin, MoNealy, McNees, Marston, Nerland,
Nordale, Peratrovich, Poulsen, Reader, Riley,
Rossv/og, Smith, Stewart, Sundborg, VanderLeest,
White, Wien, Mr. President.

Absent: 2 - Doogan, |Il. Fischer.)
CHIEF CLERK:" 20 yeas, 33 nays and 2 absent.

PRESIDENT EGAIi: And so the proposed amendment has failed to
pass. Are there other amendments? Mr. Sundborg?

SUNDBORG:  Mr. President, may | be permitted to address a ques—
tion to Hr. McLaughlin?

PRESIDENT EGAM: If there is no objection, Mr. Sundborg.

SUNDBORG:  Mr. McLaughlin, 1is it really necessary to provide
at the end of Section 1b this ™anguage saying that the members
of the Judicial council "shall be compensated as provided by
law"? It occurs to me that we have no such language, for
Instance, covering the compensation of the judges at all or of
any other officials.

MCLAUGHLIN:  There 1is provision specifically in the Act provid—
ing for compensation for the judges, and ve did not want to

make it mandatory, but we wanted to put it in there because v/
wanted to make It expressed that they could be paid for

their services.

SUNDBORG: Is it your belief that if we did not have it in

here that tlie legislature could not provide to compensate
them?

MCLAUGHLIN:  Wc are running close. Actually, 1 think the leg—
islature, oven if i1t were not in there, could provide for their
compensation, | would prefer to leave It as It is, and 1if
Style and Drafting so recommends, after discussion with members
of the Committee, ve might recommend



700

SUNDBORG: As Chairman of Style and Drafting, 1 certainly viould
not, for myself, want to recommend such a thing as striking
that out because | believe 1t 1s substantive.

MCLAUGHLIN: I would prefer on behalf of the Committee to
leave 1t in.

PRESIDENT EGAN: Are there other amendments to Section 10?
Are there amendments to Section 11?7 Mr. Hellenthal?

HELLENTHAL: Mr. President, 1 ask unanimous consent that the
word "ex officio” be stricken in the fifth and sixth lines on
page 4.

R. RIVERS: I object.
HELLENTHAL: J so move.
MCNEES: I second the motion.

R. RIVERS: The word "ex o,ficlo™ means that that particular
seventh member of the judicial council 1is the member of judi—
cial council by virtue of the fact that he happens to bo chief
justice, and so that when the person who occupies the office
of chief justice is changed the next chief justice, because

lie is chief justice, becomes a member of the judicial council,
so | just think it is better to leave it :in there.

PRESIDENT EGAM:  Mr. Rivers, 1f I might ask a question, by
specifically stating "ex. officio”™ and not mentioning anything
about his voting power, does that take away fromhim the right
of voting except in the event of a tie?

R. RIVERS: No, ho hlias full membership rights and the full
vote at all times.

PRESIDENT EGAN: Where would that be definitely established?

R. RIVERS: I have seen it work through the Territorial gov—
ernment. Governor C-ruonlng was a member of a half dozen boards
and he was a voting member. | was an ex officio member of
several boards, tbw unless we say, '"He shall not have the

vote except In the event of a ticl the ex officiomember has
full voting rights, so I like it the way it 1is.

PRESIDENT EGAN:  Mr. Hellenthal.

HELLENTHAL: That was not my understanding of an ex off.lIclo
member. I doubt that an ox officio member, so designated,
has voting rights. | would like to withdraw my objection and
ask that the word "voting™ lie inserted after the word "seven"
in line M, which will clearly obviate my objection.



PRESIDENT EGAN: Do you ask unanimous consent that that be
included in your motion, Mr. Hellenthal?

HELLENTHAL:  Yes.

PRESIDENT EGAN: Without objection, 1t is included in the
original motion.

TAYLOR: Mr. President, 1 am going to object for the time be—
ing. I cannot see the use of putting in the word "voting",
"the seventh voting member"™, because of the fact that if he

Is a member of the board, he has to vote. Being a presiding
officer lie would vote last. In case there were four votes
cast in favor of him there would be no necessity -- only in
case of a tile. Nov; ex officio iIn no way or intent can mean

a man Is not entitled to vote, if he has an office, sometimes
he cannot vote, he®"s merely presiding but that"s got to be
proscribed. IT It isn"t prescribed, why lie votes. Now the
word "ex officio”™ does not mean to take away any rights con—
ferred upon a member of a committee or a commission. Ex
officio means by virtue of an office, the office, not the man,
is actually a man. It happens to be whoever holds that office
IS a member--is a member of the board. That 1is all it means.

I can"t see the use of putting in the word "voting".

PRESIDENT EGAN: Is there objection to a one-or two-minute
recess? If there®s no objection the Convention is recessed
for one or two minutes.

RECESS

PRESIDENT EGAN: The Convention will come to order. V/nfc is
the status of Mr. Hellenthal®s amendment right now? Did you
ask unanimous consent, Mr. Hellenthal, that your original
amendment be withdrawn?

KKLITENTHAL: Correct.
MCNEES: I withdraw my second.
PRESIDENT EGAN: IT there in no objection, i1t Is so.ordered.

HELLEirrilAL: I ask unanimous consent that the wor% "voting"
be Included following the word "seventh"™ in line 0, page AL

PRESIDENT EGAN: Mr. Hellenthal asks unanimous consent that
the word, voting”™ be Included following the word "seventh"
in lino 6, page

HKLtENTHAL: Mr. President, 1 don®"t mean to be picayune but
apparently In the Senate of Alaska as 1t is now constituted,
the preside it who is the ex officio member of boards i1s not
entitled to a vote. Nov; Robertls says 1f the ex officio



member is not under the authority of the society he has all
the privileges including the right to vote, so the question
Is whether or not the chief justice under this proposal would
be under the authority of the society, and 1 would interpret
the society to mean there the seven-man supreme court. There
Is still a very grave question in my mind. One group here
tells me that he is under the authority of the society. An—
other group says that he Is not. IT there 1s question why
don*t we leave the word "voting"™ 1in?

PRESIDENT EGAN: Mr. Hellenthal, 1 wonder if you v/ould be
acceptable to the proposition that this matter bo turned over
to the Rules Committee in conjunction with the Judiciary Com—
mittee and that they como to some determination on it and
report at some later time.

HELLENTHAL: I am very happy with that suggestion.

PRESIDENT EGAM: IT there is no objection Mr. Hellenthal®a
request will be held in abeyance until such time as a complete
report is made on that subject to the Convention. Arc there
other amendments to Section 11 or 12? T.f not, are there pro—
posed amendments to Section 13? Are there; proposed amendments
to Section 14? Mr. McLaughlin?

MCLAUGHLIN:  Mr. Chairman, may | read into the record no that
the Convention will well know that under Section 13 we did

not go into minute detail concernin®/; the function:; of the
judicial council, but L.isuiry has been made whether or not

the Judicial council v/ould make budgetary recommendations to
the legislature. That is specifically inherent In these rocom
mandations. Matters such an court structures would include
budgets. Administration of the court v/ould include budgetary
recommendations to the legislature.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: Mr. Chairman, 1 would like to ask a question of Mr
McLaughlin. I would also like to have the answer read into
the record. Is It intended that the judicial council shall
also make studies and recommendations of the lower courts and
see if they can get from our preseric system some considerable
more semblance of order or procedure?

MCLAUGHLIN:  That would be specifically intended under such a
phrase as Including such matter3 as. court structure.

PRESIDENT EGAM: Are there amendments to Section 13? Amend-—
ments to Section I'1? Are there amendments to Unction 15? Are
there proposed amendments to Unction 10? Mr. Gray.



70, on ouch retirement; pay as may be prescribed by lav:, and
shall render no further service on the bench, except 13r spe—
cial assignments as provided by court rule.”™ What do you

mean by that phrase?

MCLAUGHLIN: That was 1intended. The pre?ﬁmption is that at
sometime the Committee decided that age is about the time
that men may become subject to the infirmities of age and it
would be just as well to have that"as the arbitrary time at
which they retire. As for special assignments, 1t is fair to
presume that at some time in Alaska vie will have a Mr. Justice
Oliver Wendell Holmes who was quite effective at the age of

92 or we might have a Cardozo, where their services and experi—
ence would he of great benefit to the state, then the exception
could be made to utilize those men for special assignments.

PRESIDENT EGAM:  Mr. Ralph Rivers.

H. RIVERS: Mr. President, vie often encounter occasions when

the docket get? overly crowded and if you...could recruit an
experienced jurist who doesn"t happen to be infirm* --it's
pretty -handy to have him available, if ho is willing to

serve. Often times leave is granted to judges for particular -m
persons and one of these men could be made use of during such
periods.

PRESIDENT EGAN: Mr. Cooper.
COOPER: Could 3 ask a question of Mr. McLaughlin?

PRESIDENT EGAN: IT there is no objection, you can direct
your question.

COOPER:  Mr. McLaughlin, again do | understand that 1in 3.ine
25 on page 9 and the first two lineson page 0,'The basis and
amount of retirement pay for justices and judges v:ho retire
or are retired at an earlier age shall be prescribed by lavi.”
8 es that mean that they can retire themselves at the age of
if they decide they want to go into retirement and that

they will be provided with a form ofretirement pay if they
are the ones that elect to retire?

MCLAUGHLIN: That means that the "legislature can determine
exactly what retirement provisions are, that is what retirement
§6 668 they can make an allocation of one dollar a year or

, dollars a year, but they shall lay down the rules as
to what retirement 1is, arid what constitutes 1it.

PRESIDENT EGAN:  Mr. McCutcheon.

MCCUTCHEON: Mr. ,President, 1 would like to direct a questJon
to Mr. Mela.ugh1iil.



PRESIDENT EGAM: Without objection, you may direct the ques—
tion.

MCCUTCHEON: In other words, a mandatory retirement of 70
years does not obviate the possibility that the legislature
may set a lower retirement age?

MCLAUGHLIN: That 1is true.
PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: Mr. President, e have fixed a compulsory retire—
ment age at 70. Reading of this article shov/s that the judi—
cial council may recommend earlier retirement Cor judges who
are infirm and may not have the capacity to continue per—
forming their services. In some instances a person will get
fairly stubborn and he will not resign. We have a fo76ed
retirement on account of infirmities prior to age of based

on action of the judicial council, or recommendation of _judi—
cial council, or if i1t happens to be a inembei "of the supreme

court it would be on the recommendation of a board of three
persons appointed by the governor to investigate the matter

and with retirement by the governor, but I th.Ink that the legis—
lature could not ret}be Judges on a compulsory basis earlier

than 70 1f we spell in here.

MCLAUGHLIN: iI"-. Rivers, the State of Maine - I was answering
iir. ilcCubohecrt, State of Maine has a provision that no privi- -
sion for retirement as such, bu7 it provides that if you are
not off the bench when you are 0 you won"t Collect any pay.

Go In effect the legislature cquld provide 1f you are serving
on the bench after the age of Ob, their act concerning retire—
ment benefits would be ineffective, that you would waive all
rights to them and in that sense the legislature could so
provide,

R. RIVERS: In that sense 1 will concur.
PRESIDENT EGAM:  Mr. McNealy.
MGNEALY : I would like to address a question to Mr. McLaughlin.

PRESIDENT EGAN: IT there Is no objection Mr. McNealy, you
may ask your question.

MCNEALY:  Mr. McLaughlin, have you and your Committee checked
into the number of states that do provide for retirement pay
for state judges?

MCLAUGHLIN:  Wo did check on It, but we .left the matter en—
tirely to the legislature. There was some discussion whether
or not ve should provide a definite mechanical or arithmetical
figure, and the Committee wholeheartedly decided that was a



matter that should be left to the legislature. In termr. of
con76itutional provl aions for retirement, New Jersey retires
at without a right of sp?ﬁial assignment. Connecticut,

New Bork, New Hampshire at , Missouri at 75 and Louisiana
at They set them forth, 1 believe, in their constitution.
The statutory limit for retirement ape 1is general®Jy set at 70.
Hawaii for instance, under their constitution, retires at 70
under Article 5 Section 3.

V. FISCHER: I viould like to know whether the term "retire”

or "are retired" includes defeat at ag election. For 1instance,
assume 6%at s. jJustice has served for 5 years and then at the
age of , he 1s defeated at the polls when he comes up for
reconfirmation. Would he be precluded by the term "retire"?

MCLAUGHLIN: Mr. Chairman, these are curbstone opinions, but

the leg:!sla.turc could determine that a justice who had served

so many years and then was defeated for reelection could be

retired and. use the expression under the" constitution and so
ovide for it. These arc outside limits that we are setting
the activities of judges.

IT;bo IDENT EGAN: Arc there other amendments to -- Mr. Hellenthal

HELLENTHAL: I worry somewhat about the words "except for
special assignments as are provided by court rule.”™ It seems
to me I have hoard of abuses in this regard. Perhaps the word
"temporary"™ should be inserted, before the word "special™.

Here we will have the rule-making body, which will have a
tendency to recognise that their mental abilities will continue
unimpaired after 70. They will all bo convinced of it in
fact. They arc going to make the rule and they might keep
themselves on indefinitely under the guise of special assign—
ments. I ask Mr. McLaughlin if the word "temporary"” might not
preclude that possibility.

MCLAUGHLIN:  Mr. Chairman, it is the belief of the Committee
that that is mere legislation. The age of 70 was specifically
set forth so there would be no embarrassment on retiring a
person. IfT there i1s an abuse of the special assignment
privilege, I might point out the legislature controls the
purse strings and 1f 1t Is abused, thorn will bo no appropri—
ation for the purpose. It i1s something that we should not
necessarily anticipate or write iInto our constitution.

HELLENTHAL: X do not favor enacting legislation by cutting
off appropriations and 1 therefore ask unanimous consent that
e word temporary" be Inserted prior to the word "special”

lino 24.
PRESIDENT ECAN: Line 24, on page 5?

HELLENTHAL:  Yes.



PRESIDENT EGAN: You ask unanimous consent?
R. RIVERS: I object for a question.
PRESIDENT EGAN: Objection Is heard. Mr. Ralph Rivers?

R. RIVERS: I vrould say it would be better to substitute the
word "temporary" for the word "special™ and not put them both
In.

HELLENTHAL: I consent to that.
PRESIDENT EGAN: Then if there Is no objection - Mr. Davis?
DAVIS: I would object; to that. 1 like i1t the way 1t is.

PRESIDENT EGAN: Your objection Is heard. Do you so move,
Mr. Hellenthal?

HELLENTHAL: I so move that the word "temporary" be 1inserted
in lieu of the word "special™ 1in line 24.

PRESIDENT EGAM: Mr. Hellenthal moves and asks unanimous
consent that his proposed amendment be to insert, the word
"temporary" prior to the word "special™ in line 24.

JOHNSON: I object to the unanimous consent.
R. RIVERS: Did you say instead of the word "special"?

PRESIDENT EGAN: The Chair understood that MrT"eHellenthal had
changed lils mind but the Chair was probably in error.

HELLENTHAL: Ho, that incorporates Mr. Rivers®™ suggestion
which was, as | interpret 1it, that "temporary"™ be substituted
for the v/ord "special l and 1 did not ask unanimous consent
but merely moved that the change be made.

POUL3EN: I second It.
PRESIDENT EGAN: Mr. Poulsen seconds the motion. Mr. Gray?

GRAY: I would like somebody to explain to me the difference
between these two proposals.

PRESIDENT EGAN: Mr. Hellenthal, would you exp" .In the difmi—
ence?

HELLENTHAL: Yea, the special assignment is limited to a
temporary one now, whereas under the former wording a special
assignment could go on for ton years and could be used as a
guise for 1increasing the tenure of the judges by the exercise
of their own rule-making power.



PRESIDENT EGAN: Mr. Kileher.

K1LOHER: I see what Mr. Hellenthal”is driving at, but 1 am
afraid the mere change of the word "special”™ to "temporary"
would not accomplish his purpose because "temporary™ is almost

synonymous with "indefinite". It 1s an amount of time. It
we are going to burden tiie constitution with such things, it
Is useless. Either we forget aboutthe matter entirely or

specify 1t further.
PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, J realise that the cases are special
and possibly unusual, but there have been man% many cases of
very exceptional judges who were well beyond 0 years.

think, 1t 1s unv/ise in the constitution to make it |mp035|ble
for such judges to serve their state. After all, they have
all of the experience of their yﬁars of service on the bench.
Now personally, 1 am against the -year retirement age, but
the Committee Luas-qu over that back and-forth, one way or
the other, and I am not going to raise an objection that way,
but 1 would corl-a.".nly like to see 1L provided in the constitu—
tion so that in the event vk have aperson who 1is physically
and mentally capable to be. a judge, and in the event we have
crowded dockets and we need to assign somebody to help clear
uu ~ho docket, that vk have the power to do so. And 1f v
sa.V onvporary" that means, | suppose, just what i1t says --
temporary. You could not assign a man to do a job that needed
to be done 1f it was something more than temporary. For that
reason | like the language as i1s, Vor special assignments".

PRESIDENT EGAN: I. there further discussion?

NOLAN:  Question.

PRESIDENT EGAN: IfT not, the question 1is, "Shall Mr. Hellenthal
proposed amendment bo adopted by the Convention?™ All in favor
of the adoption of the proposed amendment say "aye"™, all op—
posed by saying "no"™. The ™"noes"™ have it and the amendment

has failed. Are there other amendments to Section 1|3? Mr.
Taylor?

TAYLOR: I have an amendment.

CHIEF CLERK: "Amend Section I'J by striking the following words
On line 22, page 15, "at the age of 70"."

PRESIDENT EGAN: What 1is the pleasure?
TAYLOR: I move the adoption of the amendment.

PRESIDENT EGAN: Mr. Taylor moves the adoption of the proposed
amendment. Is there a second to the notion? Hearing no second
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HELLENTHAL: I will second the motion.

PRESIDENT EGAN: Mr. Hellenthal seconds the motion. The
que7bion is, "On line 22, page §, shall the words "at the age
oi“/U" be deleted from the section?"

BUCKALEW:  Question.

EGAN:  All those in favor of the adoption of Mr. Taylor®s

proposed amendment will signify by saying "aye"™, all opposed,
by saying "no". The "noes have it and the amendment has
failed. Are there other amendments? Mrs, Wien?

WIEN: Mr. President, 1 move and ask unanimous consent that
this Convention recess until 1:30 this afternoon.

PRESIDENT EGAN: Mrs. Wien asks unanimous consent that the
Convention stand at receso until 1:30 p.m. Mr. Sundborg?

SUNDBOHG: Ag announced yesterday, the Style and Drafting will
meet at 12:1 , In the lunchroom.

PRESIDENT EGAN: The Chair would like to state there will be
no meeting of -committee chairmen as had been previously an—
nounced. Hiss Awes?

AWES: The Bill of Rights Committee will moot at 12:/13.

RILE*":  Suo.iect to Nr. McLaughlin®s views, such members of
Rules and Judiciary who are free to get together during the
noon hour should perhaps do so to resolve that one question
v/e have heard.

PRESIDENT EGAM:The Rules Committee and Judiciary will meet
during the noon hour. Mr. Norland?

NERLA.*TD:  Mr. President, 1 request the members of the Finance
Committee meet for .just a few minutes immediately following
recess.

PRESIDENT EGAM: The members oM the Finance Committee will
meet i1mmediately upon recess. Mr. McNealy?

IiCNEAhY:  Mr. President, |1 .request a meeting of the Ordinance
Committee, No. 1V, at 12:13.

PRECEDENT EGAN: There will be a meeting of the Ordinance
Qu:"ii..Tttee at 12:13. Hearing no further committee announce—
ments and no objection, then the Convention will stand at
recess untLl 1:80 p.m.. The Convention in at recess.

RECESS



legislature™ in accordance with Mr. Johnson®"s motion of last
Saturday.

PRESIDENT EGAN: Is there further debate? Mr. Cooper.

COOPER: Mr. President, this i1sn"t debate. I merely want to
ask 1f in Section h if "licensed to practice law" means the same
as "admitted to the bar"?

PRESIDENT EGAN: Mr. McLaughlin.

McLAUGHLIN: That was a change made in Style and Drafting. It
was generally agreed that it meant the same thing.

PRESIDENT EGAN: Does any other delegate desire to be heard on
this proposal? Mr. Smi a.

SMITH: Mr. President, | would like to ask Mr. Robertson a ques—
tion.

PRES IDEM*”7EGAN:  You mnay, if there i1s no objection.

SMITH: I would like to know on what you base your fears. Has
any such action been taken in the past?

ROBERTSON: VWell, 1 answer thatquestion, Mr. President, by stat—
ing that is my personal thought on the matter, but 1 can"t
believe that Congress 1s going to agree to v proposal that sub—
mits to a mass vote the question of Jurisdiction of the courts.
That i1s a matter of scientific i1nvestigation and you can"t
campaign, on that kind of an issue before the people. That 1is
something that a small group of people, of men and women like

the legislature, should give very careful thought and consider—
ation to and decide entirely on a nonpolitical basis.

PRESIDENT EGAN: Mr. Ralph Rivers.

R, RIVERS: Mr. President,. 1 amgoing to certainly vote for this
I think this article is a very fine coverage of the judiciary
and represents the best ir. thinking and experience. Along

these thoughts expressed by Mr. Robertson, 1 propose to advocate
something under initiative and referendum vhereby the juris—
diction of the courts shall not come under the initiative or
referendum.

PRESIDENT EGAN: Mr. McNealy.
McNEALY: Mr. President, | could probably talk for two or three

hours and there is ample material to talk against this bill for
two or three hours or two or three days. | am going to be brief



and 1 hope that the proponents of the bill will find a way 1in
their speaking so that they can be as brief as I intend to be.
In fact, I could sum up all T have to say in two words, 'no
good”. I do want to just hit a few of the high spots 1in this
matter, though. It has been amusing to ne to hear delegate after
delegate come on the floor ar.d talk abouo the rights of the
people. They want to give the people this right; they want to
give them the initiative and referendum; when it suits the pur—
pose of the delegate speaking”™ then he is interested in the right3
of the people. When it doesn™t suit his purpose*then he doesn"t
believe the people should have the right. I think that i1s a
foregone conclusion that in the Convention here, which has serv—
ed its purpose not only in this, but in other matters that have
been before the body. Nov/, i1f v/ are going to give the people
any right.;, v* have gone along under this appointive judge
system as far as Ale.ska is concerned since the beginning of

the Territory;- we want to give the people some rights; then give
them the right to elect these judges because after all these
judges are the people who arc going to judge the people. This
way the people, 1in no way you read it, or no matter how you
state i1t, this article dees not give the people any rights in
regard to appointing these judges. The most ridiculous thing
would .:e statements of the proponents of this bill that while
these judges have to run against their records and the people
have something to say. Well, it is an old maxim among lawyers
that judges never die and seldom retire, and so you arc not going
to got rid of them that way, and when they run against them—
selves”™ the greatest way to get them elected would be a little
i>it of opposition by a group. Supposing the bar association,
the attorneys, knew that a judge was bad and wanted to get rid
of him. If I were a judge, just before 1 was ready to run for
re-election or to run against myself 1 would get the bar
association good and burned up at me and ask them to come out

in the papers against me and then the general public v/ould vote
me back i1n by probably the biggest vote that was ever cast 1In
that particular type of election. We get into a matter that
they say 1s nor.polj tlcal. It i1s nonsense to say it IS non—
political. It is the most political situation and fraught with
all sorts of elements which make for politics here. You start
out with three laymen appointed by the governor. Now, regard—
less of the governor, what party politics he has, heis going

to certainly name thethree laymen that are friendly to him,

and in addition they are obligated to the governor for his
appointment or for their appointment. Then when 1t comes

to nominating the various judges, don®"t think the governor is
not going to have something to say with these three laymen.

Then v/e get down to the four lawyers, etc. Now these four
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lawyers are going to make 1t a r.onpolitical situation - maybe
that is the i1dea - three lawyers chosen by the bar association.
I am a member of the Alaska Bar Association; | should say that
all are hearts and flowers in the Bar Association; no politics
are going to be involved there. | hesitate in belonging to this
closed corporation of union of attorneys, | don"t want to comment
too much on the politics that does and can go on within that
body. But i1f you think that politics isn"t going to be played
with the Bar Association - I grant the fact that the Bar Associ—
ation i1s not going to stand for picking out some -ignorant and
inexperienced attorney and putting him up as one of the repre—
sentatives They are going to undoubtedly pick out good men,
men with knowledge of law, but lawyers have politics, too, you
knew They are Democrats and Republicans, and while the law 1is
a jealous mistress, politics is also a jealous mistress, and

any attorney who is a Republican and there is a Republican that
he can see is going to be nominated and put in as a judge, he

is certainly going to work toward that end. We get into the
situation where you are going to have four lawyers including the
chief justice controlling this judicial council, and | say this
to you laymen in all fairness, that in my opinion four lawyers
should be able to control this judicial council; but let"s
remember the chief justice 1is going to owe his appointment to
the governor. He 1is going to owe obligations to the governor.
All the governor is going to have to do, 1f ho can control the
chief justice and the three laymen, he makes all the appointments
iIf the bar association can control the chief justice and the
three lawyers on this-judicial council, they arc-going to make
all the appointments. I sincerely hope that this judicial plan,
as we have here, 1is considered seriously. The elective plan of
judges has worked successfully in the states, all reports not

to the contrary. Via have had an offer here of something new,
something different from the Committee, and, | am sorry to say,
the lawyers have been carried away with the plan. My main
purpose iIn speaking against it now is not because 1 believe that
anything that I say is going to influence one single vote upon
this floor, but 1 do want the members of this Convention, when
you see politics in future years to come, if this constitution
goes into effect, I want it remembered at least that made the
statement here when you see politics mixed up iIn your judges

and the possibility of a Pendergast machine being set up here

in the Territory, this Missouri Plan v/ have certainly makes it
very possible, and at that time I will want to always remember,
and thank the delegates for this, that they made i1t possible to
amend this constitution fairly easy, at least within ten years
after it i1s adopted, we will have a chance to amend this
Missouri Plan out from the body of an otherwise good constitution
I would hope against hope that this judicial article would be
forced to crawl back into the burrow from whence it came.
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FRESIDENT EGAN: Is there further debate? Does any other dele-

ate wish to be heard on this subject of Committee Proposal No.
07

McCUTCHEON: Question.

PRESIDENT EGAN: If not, the question is, "Shall Committee Pro—
posal No. 2, the article on the judiciary, be adopted as part of
the Alaska state constitution?” The Chief Clerk will call the
roll.

(The Chief Clerk called the roll with the following result:

Yeas: k'( - Armstrong, Awes, Barr, Boswell, Collins, Cooper,
Cross, Davis, Doogan, Emberg, Il. Fischer, V.
Fischer, Gray, Harris, Hellenthal, Hermann,
Hilscher, Hinckcl, Hurley, Johnson, Kilchor,
King, Lee, McCutcheon, McLaughlin, McNees,
Marston, Metcalf, Merlanc, Nolan, Nordaie,
Peratrovlcli, Reader, Ru Livers, V. Livers,
Robertson, Rosswog, Smith, Stewart, Sundborg,
Sweeney, Taylor, VanderLeest, Walsh, White,
Wien, Mr. President.

Nays: 6 - Coghill, Knight, Laws, Londborg, McNealy,
Poulsen.

Absent: 2 - Buckalew, Riley.)
PRESIDENT EGAN: Mr. McCutcheon

McCUTCHEON: Mr. President, 1 change my vote from "no" to '"yes",
please. *

PRESIDENT EGAN: Mr. McCutcheon changes his vote from "no" to
yes

CHIEF CLERIC: 47 yeas, 0 nays and 2 absent.
PRESIDENT EGAN: So the "yeas"™ have It and the article on the

judiciary has become a part of Alaska®s state constitution. Mr.
Sundborg.

SUNDBORG:  Mr. President, 1 am wondering, in accordance with cuil

rules is that nov; referred back to Style andDrafting lor place-
ment In the final constitution?

PRESIDENT EGAN: That is corveet, Hr. Sundborg. Mr. Sundborg,
did you wish the floor at this time?
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