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wi t h h o l d i n g  of the records and order the p r o d u c t i o n  to the co m p l a i n a n t  

of records improperly withheld or order that the c o r r ection or a m e n d­

ment be made. The court shall determine the m atter do novo, and may 

examine the contents of any records in c a m e r a  to d etermine w h e t h e r  the 

records or any portion of them may be w i t h h e l d  under any of the e x e m p­

tions specified in AS A O . 25.030 or not c orrected or a m e nded under 

AS A O . 25.000. The burden is on the a g ency to sustain its action.

Sec. A 0 . 25.080. CIVIL ACTION FOR O B S T R U C T I O N  OF A CCESS TO 

RECORDS. (a) A person who has bee n  w r o n g f u l l y  denied access to a

record under this chapter has a civil cause of a ction against the 

person responsible for the v i olation and is e n t i t l e d  to r e c o v e r  actual 

damages and reasonable attorney fees and ot h e r  r e a s onable lit i g a t i o n  

c o s t s .

(b) A good faith reliance upon the pr o v i s i o n s  of this chapter or 

of applicable law g o verning the c o n f i d e n t i a l i t y  , f public r e c ords is a 

defense to a civil action brought under this section.

Sec. A 0 . 25.090. DEFINITIONS. In this chapter, unless the context 

otherwise requires,

(1) "attorney work product" means documents and tangible 

things prepared by or for a g o vernmental un i t  in a n t i c i p a t i o n  of or 

during litigationi

(2) "custodian" means the head of any gover n m e n t a l  unit or 

the designee of the head of u governmental units

 -(3) "governmental, unit" means <n agency, p o litical s u b d i v i­

sion, legislative body, hoard of regents, or an a d m i n i s t r a t i v e  body, 

board, commission, committee, s u b c o m m i t t e e , authority, council, agency, 

or other organization, including s u b o r dinate units of these groups, of 

the state, or any of its political subdivisions, including but not 

limited to municipalities, boroughs, school hoards, and all other
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boards, agencies, assemblies, councils, departments, divisions, 

bureaus, commissions or organizations, advi s o r y  or otherwise, of the 

state or local government, or any o r g a n i z a t i o n  supported in w h o l e  or in 

part by public money or authorized to spend public money;

(4) "individual" means a natural person;

(5) "record" means any document, paper, memoranda, book, 

letter, drawing, map, plat, photo, p h o t o g r a p h i c  file, m o t i o n  picture, 

film, microfilm, microphotograph, exhibit, magn e t i c  or paper tape, 

punched card, computer tape or i nformation stored in a c o m p u t e r  system, 

or other document of any other material, r e g a rdless of p h y s i c a l  form or 

characteristic, developed or received under law or in c o n n e c t i o n  with i
I

the transaction of official business and p r e s e r v e d  or a p p r o p r i a t e  for 

preservation by a governmental unit as evide n c e  of the o r g a nization, 

function, policies, decisions, procedures, o p e r ations or ot h e r  a c t i v i­

ties of the state or political s ubdivision or because of the i n f o r m a­

tional value in them; it also includes staff m a n uals and instru c t i o n s

to staff thuC directly o indirectly affect the public.

* .Sec. 2. AS 44.62.310 is amended by adding a new su b s e c t i o n  to read:

(g) N o t hing in this section may be c onstrued to. prevent the h o l d­

ing of conferences between two or more public bodies, or their r e p r e­

sentatives, but these conferences are subject to the same r e g u l ations 

for holding executive or closed sessions as are a p p licable to any other 

public body.

* Sec. 3. AS 44.62.310(c)(3) is amended to read:

(3) matters which by s tate statute [LAW, M U N I C I P A L  CHARTER, 

OR ORDINANCE) are required to be confidential.

* Sec. 4. In sec. 1 of this Act, AS 40.25.070(1)) has the e f fect of 

changing Rule 65 of the Alaska Supreme Court Rules of Civil P r o c e d u r e  r e­

lating to security deposits required in civil actions.
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THE LEGISLATURE OF THE STATE OF A LASKA 
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST
Bill/Resolution N o.________ 55 _____________ _________________
T i t l e " A n  Act relating to rights ot persons who report violations or law T  3tia 

Renuested bv Senate Judiciary Committee Date April 2V, 1^82Re quested bv Senate Judiciary Committee 

providing for an effective date."
II. FISCAL DETAIL

Agency Affected_______ Department of Law _________

Program Category Affected General Gov e r n m e n t
BRU, Program, Or S u b p r o g r a m ^ )  Affected Legal Service's
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

--------------
TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

' i ' 0 0 0 0 ■■■0

POSITIONS

FULL TIME 
PART TIME 
TEMPORARY

0 0 .......... 0 0 ----- 0-------
III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

This bill wil l  not have a fiscal impact on the department's operations.

& L . I  ^ . %
PREPARED BY Klchard L' P g Suc4 6 5 - 3 6 7 2IV. DATE May __________
AGENCY

Original: Legislative Finance PHONE______________
cc: Budget and Management

Prime Sponsor (First Legislator Named) 
33-001 (Rev. 12/81)

I
Director, Admin. Svcs.

Department of Law



* v'STjitate ‘pe t̂slature
Senate

Com m ittee on ju d ic ia r y Pouch V 
State Capitol 

Juneau, Alaska 9?811
MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

APRIL 14, 1982 

Butrovich Committee Room, State Capitol Juneau, Alaska 

'•Legislation Before Committee:

SB 863

n r

■■

&*•...

"An Act providing f or  the award of costs and attorney fees 

incurred by defendants acquitted of offenses and by 

individuals who prevail in certain state administrative 

proceedings; changing Rules 79 and 82, Rules of Civil 

Procedure; and providing for an effective date."

HB 194 - "An Act relating to prisoner employment and correctional

industries; and providing for an effective date."

SB 861 - "An Act relating to rights of persons who report

violations of law; and providing for an effective date."

SB 175 - "An Act relating to standards of conduct for public

officials and employees; establishing a State Ethics 

Commission; and providing for an effective date."

SJR 68 - Proposing an amendment to the Constitution of the State of 

Alaska providing that a legislator who is convicted of a 

felony forfeits legislative office.

The m ee ti ng  of the Senate Judiciary Committee was called to order by 

Chairman Rodey at 1:05 P.M. Loff.nttee members present were: Senators 

Rodey, Ray, and Parr. Senators B ennett and Anderson were absent.

00~2 - Call to order.

009 - Chairman Rodey brought HB 194 before the committee.

042 - Mr. Stark, Department of Law, testified in favor of HB 194.

167 - S e nat or  Anderson entered the meeting.

385 - S e nat or  Parr moved to add "or labor force" on Page 1, Line 28.

There was no objection.

441 - Sen at or  Ray m ov ed  that on Page 5, Line 8, "on a basis that is 

c om pe ti ti ve  with ot he r sources" be added after the word "service".



^..ere was no objection. He also objected to the commission having all 

d i s c re t io n  in pay plans. He wanted some limit on the amount.

: 4 5 5  - Chairman Rodey directed the staff to prepare language to meet 

S e n a t o r  Rays concerns. This language reads: On page 6, Line 4, A wage

^ - e stablished u n d e r  the pay plan may not exceed 50 percent of the minimum 

•w a g e  establ ish ed  under AS 23.10.065.

^ ■T-460 - HB 194 w a s  returned to file for the language to be drafted.

--465 - Chairman Rodey br ou gh t SB 861 before the committee.

. ^ . 4 7 8  - Jack Chenoweth, Ombudsman, testified stating that this bill should 

jSibe included in Title 29.

^ . 6 9 5  - S enator Fischer testified in favor of his bill.

_765. - SB 861 returned to file.

780 - Chairman Rodey adjourned due to the joint session.



jdtfaie ^legtslaturft
Senate

Com m ittee on {Judiciary
Official Business

Pouch V 
State Capitol 

Juneau, Alaska 99811

MINUTES OF THE SENATE J UDICIARY COMMITTEE

OF

APRIL 23, 1982 

Butrovich Committee Room, State Capitol Juneau, Alaska 

Legislation Before Committee:

SB 437 - "An Act relating to the confidential communications 

between students and teachers."

HB 409 - An Act relating to hunting; anjp providing for an 

effective date." t
ft

SB 861 - "An Act relating to rights of persons-'who report

violations of law; and providing f or  an effective date."

SJR 61 - Proposing amendments to the Const it ut io n cf the State of 

Alaska relating to appropriations and the retention, 

investment and expenditure of certain sta*.e revenues; and 

superseding the amendments proposed by Legislative Resolve 

No. 1, First Special Session of the Twelfth Leaislature 

(FSS FCCS SJR 4).

The meeting of the Senate Judiciary Committee was callec to order by 

Chairman Rodey at 1:05 P.M. Committee memb er s present v,ere: Senators 

Rodey, Ray, Parr, and Anderson. Senator Bennett w as  absent.

003 - Call to order.

009 - Chairman Rodey brought SJR 61 before the committer.

013 - Mr. Bruce explains the changes in the c ommittee substitute.

088 - Representative Malone testified stating that the ‘anguage in the 

committee- substitute was somewhat limiting and offered attached 

amendments.

120 - Tom Williams, Commissioner of Revenue, testified, answering 

guestions by the committee.

560 - Senator Parr asked for opinions from the Attorne\ Seneral's office 

and Legislative Affairs regarding the need for Sec. 26 :*' Sec. 4.



J

SIDE TWO

235 - S enator Ray moved the Representative Malone's amendment H  be 

adopted. There was no objection, (see attached amendments.)

245 - Senator Ray reconsidered his motion. There was no objection. 

Senator Rodey moved that on °age 2, Li.ie 3, "or appropriations are" be 

inserted between the words appropriation" and the word "approved". The 

word "is" is +o be struck. There was no objection and it was adopted.

673 - The committee discu ss ed  the other amendments at length, but took 
no further action.

678 - SJR 61 returned to file for committee review.

687 - Chairman Rodey brought SB 437 before the committee.

736 - Bob Cooksey, NEA, testified in favor of SB 437.

TAPE n
-  • ■ \

j
106 - Mr. Kirk, Ak. Statewide Student Assoc., testified in favor of the 

bTll and submitted wri tt en  testimony. *
v •

180 - Senator Anderson states that this legislation would be a threat to 

parents. Senator Ray objected to the confidentiality privilege being 

extended to teachers.

210 - Senator Anderson requested that SB 437 be tabled at this tine. 

There was no objection.

244 - SB 437 laid on the table.

252 - Chairman Rodey next brought HB 206 before the committee.

268 - Senator Ray moved tnat HB 206 be passed from committee with 

individual recommendations. There was no objection.

277 - Chairman Rodey brought HB 409 before the committee.

i •
323 - Senator Ray moved that on Pg. , Line/,), the word "alien" be 

inserted after "non-resident". There was no objection.

362 - Mr. Zibel, Department of Public Safety testified in favor of HB 

and requested that the words "Class A" be inserted between the 

words "or" and "guide" on Line 13, Page 1. Senator Ray moved the 

amendment. There was no objection.

383 - Senator Anderson m ov ed to include Sec. 2 of the House Rules 

C om mi t te e substitute. There was no objection and it was adopted. 

Senator Anderson moved to pass the Judiciary committee substitute as 

amended. There was no objection.

491 - The last item on the calendar was SB 861.



512 - A ft e r brief discussion, it was moved to return SB 861 to State 

A ffairs committee.

532 - Adjou rn ed  at 3:00 P.M.
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state o f decay, o r  the palling down o f  the building 
or any part o f i t  Wall Estate Co. v. Standard 
Box Co., 20 Cal.App. 311, 128 P. 1020, 1021.

Dilationes in lege sunt odloste. Delays in law 
are odious. Branch. Princ.

DILATORY. Tending or intended to cause delay 
or to gain time or to put off a decision.

D ILA TO R Y DEFENSE. In chancery practice. 
One the ob ject o f which is to dismiss, suspend, 
or obstruct the suit, without touching the merits, 
until t.’ie im pediment or obstacle insisted on shall 
be removed. 3 Bl.Comm. 301, 302.

D ILA TO R Y EXCEPTIONS are such as do not 
tend to defeat the action, but only to retard its 
progress.

DILATO RY PLEAS. A  class o f defenses at com ­
mon law, founded on some matter o f fact not con­
nected with the merits o f the case, but such as 
might exist w ithout impeaching the right o f action 
itself. They w ere either pleas to the ju risd iction , 
shewing that, by reason of som e m atter therein 
stated, the ca st was not within the jurisdiction 
o f the court; or pleas in su spen sion , showing som e 
matter o f tem porary incapacity to proceed with 
the suit; or pleas in abatem ent, showing som e 
matter fo r  abatement or quashing the declaration. 
3 Steph.Comm. 576. Parks v. McClellan, 44 N.J. 
Law, 513, 558; Shaw v. Southern R y. Co., 17 (la. 
App. 73, 86 S.E. 95.

DILIGENCE. Prudence; vigilant activity; at­
tentiveness; or care, o f which there are infinite 
shades, from  the slightest m om entary thought to 
the most vigilant anxiety. People v. Hewitt, 7S 
Cal.App. 426, 248 P. 1021, 1024. The law recog­
nizes only three degrees o f diligence: (1) C om ­
mon or ordinary, which men, in general, exert 
in respect o f  their own concerns; the standard is 
necessarily variable with respect to the facts, a l­
though it m ay be unilorm with respect to the 
principle. (2) High or great, which is extraor­
dinary diligence, or that which very prudent per­
sons take o f their own concerns. (3) Low  or 
slight, which is that which persons o f less than 
common prudence, or indeed o f no prudence at 
all, take o f their own concerns. Erown & Flowers 
v. Central o f Georgia Ry. Co., 197 Ala. 71, 72 So. 
366, 367.

The civil law  is in perfect conform ity with the 
common law. It lays down three degrees o f dili­
gence,— ordinary, idiligentiv/,) extraordinary,
(exactissim a diligcntia ;) slight, {.Icvissim a diligcn- 
tia .) Story, Bailm. 19.T here m ay he a high degree of d ilig en ce, n common de­gree of d ilig en ce , and a s lig h t degree of d iligence, w ith their corresponding degrees of n egligence, and these can be clearly  enough defined fo r nil prnctlcnl purposes, and, with a view  to the business of life , seem  to be all that are really  necessary. Com m on or ordinary diligence Is that degree of d ilig en ce which men In gen eral exercise In re­spect to th eir own concerns; high or great diligence Is of course extra o rd in a ry  diligence, or th at w hich very prudent persons take o f their own concerns; and low or sligh t d ili­gence Is th nt w hich persons of less than common prudence, or Indeed o f an y  prudence at a ll, ta k e  of their own con­cerns.

DILAPIDATION
Ordinary negligence Is the want of ordinary am — - ..-chi 

slight, or less than ordinary-, negllge.ice is the 
great diligence: and gross or more than orriln»... T, *  
gence Is the want of slight diligence Railroad Co + 
lins, 5 Kan. 180. '

In Scotch Law and Practice

duction o f  writings

Other Classifications and Compound Term*

—Due diligence. Such a measure o f prudence *  
tivity, or  assiduity, as is properly to be expected 
from , and ordinarily exercised by, a reasonaS 
and prudent man under the partlt ular c im »  
stances; not measured oy any abs.m te standgrt 
but depending on the relative facts of the bjxc» i 
case. Ferry v. Cedar Falls, 87 Iowa, 315, 54 n *
225. '

— Extraordinary’  diligence. That extreme 
ure o f care and caution which persons of u n u w  
prudence and circumspection use for securing *.-»* 
preserving their own property or rights. Rift, 
road Co. v. Huggins, 89 Ga. 494, 15 S.E. 848; Rift- 
road Co. v. White, 88 Ga. 805,15 S.E. 802.

— Great diligence. Such a measure of care, pt+ &  
dence, and assiduity as persons o f unusual pr» 
dence and discretion exercise ir; regard to any and 4s 
all o f their own affairs, or such as persons of 
dinary prudence exercise in regard to very is- V  
portant affairs o f their own. Litchfield v. Whfit 
7 N.Y, 438, 57 Am.Dec. 534.

W
— n ig h  diligence. The same as great dillgcne*.

•rtt
— Low  diligence. The same as slight diligence.

— Necessary diligence. That degree of diligence 
which a person placed in a particular sittutxa ^  
must exercise in order to entitle him to the pr* 
tection of the law >n respect to rights or data . 
growing out o f that situation, or to avoid beaj 
left without redress on account of his own ou> 
pable carelessness or negligence. Garahy v. B>* 
leyr, 25 Tex.Supp. 302; Sanderson v. Brown. 15 
Me. 312.

— Ordinary diligence is that degree of c.ire whrt 
men of common prudence generally exercise h 
their affairs, in the country and the age in wfcx* 
they live. Zell v. Dunkle, 156 Pa. 353, 27 A. *

—Reasonable diligence. A fair, proper and tf* 
degree of care and activity, me-'-'irert wit a ftj* 
ence to the particular circum 'ances; such 
gence, care, or attention as i „-ht be ex pec-* 
from  a man o f ordinary prudence and_ aeth •
Ford v. Engleman, 118 Va. 89, 86 S.E. 852, S'-*

— Special diligence. The measure of diligcft'j 
and skill exercised by a good business man 
particular specialty, which must be c o m m o n s - *  
with the duty to be performed and the in<J "L  
circumstances of the case; not merely the

5 4 4



Alaska State Legislature____
... Senate Committee on State Affairs

V ic  F ischer, C ha irm an  • Pouch V  • Juneau, Alaska 99811 • ('X)7) 465-4954
Official Business

MEMORANDUM
TO: Senator Pat Rodey, Chair

Senate Judiciary Committee
FROM: Senator Vic F ischer, Chair

Senate State A ffa irs Committee
DATE: April 14, 1982
RE: SB 861 entitled "An Act relating to r ights o f persons who

repo rt violations o f lav/; and providing fo r  an effective date ."

It is an unfortunate fact o f life that employees who "blow the whistle" 
on abuse in government and in the private sector often pay a penalty. 
Employees v no are not afraid to report a superv iso r o r  colleague for 
violating the law often lose their jobs o r are otherwise economically 
punished fo r  their concern.
SD 861 prohibits all employers from fir ing o r punishing workers who 
t ru th fu l ly  report violations o f the law and allov's in jured employees to 
seek redress in cou rt . This bill also protects p rivate consumers who 
report public officials fo r violating laws from being denied rights o r 
benefits from the state to which the consumer is entit led , such as 
receiving land or bicding on contracts.
This bill also makes it h class A misdemeanor fo r any person employed 
by the state to violate the rights o f  state employees.
This b i l l ,  if adopted, could save the state and general public money. 
Law breaking too often goes unreported fo r fear o f  on-the-job 
re p r is a ls .

JI-'urge you r favorab le consideration and support o f this b il l .
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SM I W  MSIM
D E P T . OF E W IR O .N M E M A L  CONSERVATION

T h e  H o n o r a b l e  V i c  F i s c h e r  

C h a  i r m a n

S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 0 2

D e a r  S e n a t o r  F i s c h e r :

W e  h a v e  r e v i e w e d  S e n a t e  B i l l  8 6 1 ,  i n t r o d u c e d  a t  the r e q u e s t  o f  

y o u r  C o m m i t t e e .  T h e  D e p a r t m e n t  s u p p o r t s  t h i s  l e g i s l a t i o n  a n d  

is w i l l i n g  t o  p r o v i d e  a n y  s u p p o r t  y o u  r e q u e s t .

A s  w e  h a v e  s t a t e d  b e f o r e ,  t h i s  b i l l  is p a t t e r n e d  a f t e r  p r o p o s a l s

in o t h e r  s t a t e s  f o r  " w h i s t l e b l o w e r s '  p r o t e c t i o n  a c t s . "  It w i l l  

s e r v e  t w o  p r i m a r y  f u n c t i o n s .  T h e  b i l l  w i l l  g i v e  a m e a s " r e  o f  

p r o t e c t i o n  t o  w o r k e r s  w h o  o b s e r v e  v i o l a t i o n s  o f  w o r k e r  s a f e t y

l a w s ,  e n v i r o n m e n t a l  l a w s ,  a n d  o t h e r  s t a t u t e s  o f  p u b l i c  c o n c e r n ,

w h e n  t h e  w o r k e r  m a y  b e l i e v e  t h a t  r e p o r t i n g  t h e  v i o l a t i o n  c o u l d  

j e o p a r d i z e  h i s  e m p l o y m e n t .  Arid it w i l l  s e r v e  t o  r r o m c t e  h o n e s t y  

a n d  e f f i c i e n c y  in g o v e r n m e n t ,  s i n c e  it e x t e n d s  the s a m e  p r o t e c ­

t i o n s  t o  p u b l i c  e m p l o y e e s  w h c  " b l o w  t h e  w h i s t l e "  :n i l l e o a l  
c o n d u c t .

T h e  b i l l  p r o v i d e s  f o r  a c i v i l  p e n a l t y  f o r  a p e r s e *  w h c  d i s c r i ­

m i n a t e s  in a n y  w a y  ( i n c l u d i n g  t h r e a t s ,  c o e r c i o n ,  :r d i s c h a r g e )  

a g a i n s t  a n  e m p l o y e e  w h o  r e p o r t s  a v i o l a t i o n  of s t a t e ,  f e d e r a l  

o r  l o c a l  lav., o r  w h o  is a s k e d  t o  p a r t i c i p a t e  in a* i n v e s t i g a ­

t i o n  ^ o r  h e a r i n g .  A n  e m p l o y e e  w h o  h a s  b e e n  u n l a w f . l l y  d i s ­

c r i m i n a t e d  a g a • n s t w i l l  a l s o  b e  a l l o w e d  t o  b r i n g  a c o u r t  a c t i o n  

to h a l t  t h e  d i s c r i m i n a t i o n  a n d  t o  r e c o v e r  d a m a g e s .

It' is m y  h o p e  t h a t  t h r o u g h  t h i s  l a w  w e  c a n  o f f e r  - f u l l e r  m e a s u r e  

o f  p r o t e c t i o n  t o  c i t i z e n s  w h o  p u t  t h e i r  o w n  i n t e r e s t s  or t h e  

l i n e  b y  " b l o w i n g  t h e  w h i s t l e "  o n  v i o l a t i o n s  cf the l a w .

As y o u  k n o w ,  c . r  w o r k  on t h i s  i s s u e  f o l l o w e d  f r o m  t u b ' f t  t e s t i ­

m o n y  a t  t h e  h e - r i n c s  on p o t e n t i a l  p e t r o c h e m i c a l  c e v e l c p r e - . t  
in A l a s k a .

P l e a s e  l e t  us - n e w  v f we c a n  be

C o m m i  ss i o n e r

JA Y S . HAMMOND, GOVERNOR

POUCHC -  JUNEAU iSS 11
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O r i g i n a l  s p o n s o r :  F i n a n c e  C o m m i t t e e

I N  T H E  S E N A T E B Y  T H E  J U D I C I A R Y  C O M M I T T E E  

C S  F O R  S E N A T E  B I L L  N O .  6 6 3  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E L F T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  a c t  p r o v i d i n g  f o r  t h e  a w a r d  o f  c o s t s  a n d  a t t o r n e y

f e e s  i n c u r r e d  b y  c e r t a i n  d e f e n d a n t s  i n  c r i m i n a l  a n d  

c i v i l  a c t i o n s  b r o u g h t  b y  t h e  s t a t e  a n d  b y  p e r s o n s  w h o  

p r e v a i l  i n  c e r t a i n  s t a t e  a d m i n i s t r a t i v e  p r o c e e d i n g s ;  

c h a n g i n g  R u l e s  7 9  a n d  8 2 ,  R u l e s  o f  C i v i l  P r o c e d u r e ,  a n d  

R u l e  5 0 3 ,  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ;  a n d  p r o v i d i n g  

f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. A S  1 2 . 4 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  1 2 . 4 5 . 1 4 5 .  C O S T S  A N D  A T T O R N E Y  F E E S  F O R  D E F E N D A N T  I N  A  C R I M I N A L  

A C T I O N .  ( a )  I f  a  j u d g m e n t  o f  a c q u i t t a l  i s  e n t e r e d  i n  f a v o r  o f  a  d e f e n -

20

21

22

23

24

25

26

27

28 

29

d a n t  c h a r g e d  w i t h  c o m m i t t i n g  a n  o f f e n s e  u n d e r  s t a t e  l a w ,  t h e  c o u r t  m a y  

a l l o w  t h e  d e f e n d a n t  t o  r e c o v e r  t h e  r e a s o n a b l e  c o s t s  o f  d e f e n d i n g  t h e

a c t i o n ,  i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s ,  f r o m  t h e  s t a t e .  T h e  c o u r t  

x  s h a l l  e n t e r  o n  t h e  r e c o r d  t h e  a m o u n t  o f  c o s t s  a w a r d e d  t o  a n  a c q u i t t e d

d e f e n d a n t .

¥ ( b )  I f  a d e f e n d a n t  i s  c h a r g e d  i n  t h e  s a m e  a c t i o n  w i t h  m o r e  t h a n

o n e  o f f e n s e ,  h e  W a y  ' n o t  r e c e i v e  a n  a w a r d  u n d e r  t h i s  s e c t i o n  i f  a  j u d g m e n t

o f  g u i l t y  i '  e n t e r e d  a g a i n s t  h i m  on. a n y . ^ f f e n s e  o r ^ l e s s e r  i n c l u d e d

o f f e n s e  i n  t h a t  a c t i o n .

( c )  I f  a  j u d g m e n t  o f  c o n v i c t i o n  e n t e r e d  a g a i n s t  a  d e f e n d a n t  c h a r g e d  

w i t h  c o m m i t t i n g  a n  o f f e n s e  u n d e r  s t a t e  l a w  i s  r e v e r s e d  o n  a p p e a l ,  t h e  

c o u r t  t h a t  c o n s i d e r s  t h e  a p p e a l  m a y  a l l o w  t h e  a p p e l l a n t  t o  r e c o v e r  t h e

r e a s o n a b l e  c o s t s  o f  t h e  a p p e a l  a n d  o f  p r o c e e d i n g s  i n  l o w e r  c o u r t s .

C S S B  8 6 3 ( J u d '
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i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s ,  f r o m  t h e  s t a t e .

( d )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  a  d e f e n d a n t  r e p r e s e n t e d  b y  

c o u n s e l  a t  p u b l i c  e x p e n s e .

*  S e c .  2. A S  0 9 . 5 0  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

A R T I C L E  7. C O S T S  A N D  A T T O R N E Y  F E E S  I N  A D M I N I S T R A T I V E  

P R O C E E D I N G S  A N D  C O U R T  A C T I O N S .

S e c .  0 9 . 5 0 . 4 1 0 .  A W A R D  O F  C O S T S  A N D  A T T O R N E Y  F E E S  T O  R E S P O N D E N T  I N  

A D M I N I S T R A T I V E  P R O C E E D I N G .  ( a )  I f  a n  a d m i n i s t r a t i v e  p r o c e e d i n g  i s  

c o m m e n c e d  b y  a  s t a t e  a g e n c y  a g a i n s t  a  p e r s o n  t o  i m p o s e  a  c i v i l  p e n a l t y  

o r  t o  r e v o k e ,  s u s p e n d ,  l i m i t ,  o r  c o n d i t i o n  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  

o r  p r i v i l e g e  a n d  t h e  p r o c e e d i n g ^  t e r m i n a t e ^ w i t h o u t  t h e  i m p o s i t i o n  o f  a  

c i v i l  p e n a l t y  o r  w i t h o u t  t h e  r e v o c a t i o n ,  s u s p e n s i o n ,  l i m i t a t i o n ,  o r  

c o n d i t i o n i n g  o f  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  o r  p r i v i l e g e ,  t h e  h e a r i n g  

o f f i c e r  o r  o t h e r  o f f i c i a l  w h o  p r e s i d e s  o v e r  t h e  p r o c e e d i n g  m a y  a l l o w  t h e

r e s p o n d e n t  t o  r e c o v e r  f r o m  t h e  s t a t e  t h e  r e a s o n a b l e  c o s t s  o f  d e f e n s e ,  

i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s .

(tj) S u b s e d ^ i o n  ( a )  p f  t h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  a i  a d m i n i s - ^  

t r a t i v e  p r o c e e d i n g  t n a t  t e r m i n a t e s  w i t h o u t  t h e  i m p o s i t i o n  o f  a  c i v i l  

p e n a l t y  o r  w i t h o u t  t h e  r e v o c a t i o n ,  s u s p e n s i o n ,  l i m i t a t i o n ,  o r  c o n d i t i o n -

/ /  I I
i n g  o f  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  o r  p r i v i l e g e  b e c a u s e  t h e  r e s p o n d e n t  

h a s v T T o m p ?  l e d ^ w i t h  s t a t e  l a w  o r  r e g u l a t i o n  i n  t h e  m a t t e r — t h a t  i s j t h e

V 7  f 1 J' V4&T)
s u b j e c t  o f  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g .  I  J  T)(go

"  r-— ^— “C--—
( c )  I f  a  c i v i l  p e n a l t y  i s  i m p o s e d  o n  a  p e r s o n - i n  a n  a d m i n i s t r a t i v e

p r o c e e d i n g  c r  t h e  p r o c e e d i n g  r e s u l t s  i n  t h e  r e v o c a t i o n ,  s u s p e n s i o n ,

l i m i t a t i o n ,  o r  c o n d i t i o n i n g  o f  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e ,  o r  p r i v i l e g e

a n d  t h e  d e c i s i o n  m a d e  i n  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g  i s  r e v e r s e d  o n

t h e  m e r i t s  i n  a  s u b s e q u e n t  c o u r t  p r o c e e d i n g ,  t h e  c o u r t  m a y  a l l o w  t h e

p e r s o n  w h o  w a s  t h e  s u b j e c t  o f  t h a t  d e c i s i o n  t o  r e c o v e r  r e a s o n a b l e  c o s t s

o f  t h e  a p p e a l  a n d  o f  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g ,  i n c l u d i n g  r e a s o n a b l e

-2- CSSB 3 6 3 (Jud)
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1 a t t o r n e y  f e e s ,  f r o m  t h e  s t a t e .

2 ( d )  I n  t h i s  s e c t i o n  " s t a t e  a g e n c y "  m e a n s  a  d e j

3 a g e n c y  o r  o t h e r  i n s t r u m e n t a l i t y  o f  t h e  s t a t e  ,<

4 S e c .  0 9 . 5 0 . 4 2 0 .  A W A R D  O F  C O S T S  A N D  A T T O R N E Y  F E E S  T O  D E F E N D A N T  I N

5 C I V I L  A C T I O N  B R O U G H T  B Y  T H E  S T A T F . ( a )  I f  a n  i n d i v i d u a l  d e f e n d a n t

6 p r e v a i l s  i n  a  c i v i l  a c t i o n  b r o u g h t  b y  t h e  s t a t e  a g a i n s t  t h a t  d e f e n d a n t ,

7 t h e  c o u r t  m a y  a l l o w  t h e  d e f e n d a n t  t o  r e c o v e r  t h e  r e a s o n a b l e  c o s t s  o f

8 d e f e n d i n g  t h e  a c t i o r ,  i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s ,  f r o m  t h e

9 s t a t e .

10 ( b )  I f  a n  i n d i v i d u a l  d e f e n d a n t  d o e s  n o t  p r e v a i l  i n  a  c i v i l  a c t i o n

11 b r o u g h t  b y  t h e  s t a t e  a g a i n s t  t h a t  d e f e n d a n t ,  b u t  d o e s  p r e v a i l  o n  t h e

12 m e r i t s  o f  a n  a p p e a l  o f  t h e  j u d g m e n t  e n t e r e d  i n  t h a t  a c t i o n ,  t h e  c o u r t

t h a t  c o n s i d e r s  t h e  a p p e a l  m a y  a l l o w  t h e  a p p e l l a n t  t o  r e c o v e r  t h e  r e a s o n ­

a b l e  c o s t s  o f  d e f e n d i n g  t h e  a c t i o n  a n d  o f  a p p e a l i n g  t h e  d e c i s i o n  o f  t h e

l o w e r  c o u r t ,  i n c l u d i n g  r e a s o n a b l e  a t t o r n e y  f e e s ,  f r o m  t h e  s t a t e .

( c )  T h o . s  s e c t i i n  d o e s  n o t  a p p l y  t o  a  d e f e n d a n t  r e p r e s e n t e d  b y  

17 c o u n s e l  a t  p u b l i c  e x p e n s e .

*  S e c .  3.  T h i s  A c t  a p p l i e s  o n l y  t o  a c t i o n s  i n  w h i c h  a  j u d g m e n t  o f  a c q u i t ­

t a l  i s  e n t e r e d ,  o r  t o  a d m i n i s t r a t i v e  p r o c e e d i n g s  o r  c i v i l  a c t i o n s  t h a t  a r e  

t e r m i n a t e d  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  c f  t h i s  A c t .

*  S e c .  4 .  S e c t i o n  2 c f  t h i s  A c t  h a s  t h e  e f f e c t  o f  c h a n g i n g  R u l e s  7 9  a n d

82, R u l e s  o f  C i v i l  P r o c e d u r e ,  a n d  s e c s .  1 a n d  2 o f  t h i s  A c t  h a v e  t h e  e f f e c t

23 o f  c h a n g i n g  R u l e  5 0 8 ,  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  t o  p r o v i d e  f o r  t h e  a w a r d

24 o f  c o s t s  a n d  a t t o r n e y  f e e s  t o  d e f e n d a n t s  a n d  a p p e l l a n t s  w h o  p r e v a i l  i n  c i v i l

25 a c t i o n s  b r o u g h t  b y  t h e  s t i t e  a n d  i n  a p p e a l s  o f  c r i m i n a l ,  c i v i l ,  a n d  a d m i n i s -

26 t r a t i v e  a c t i o n s  bi u g h t  b y  t h e  s t a t e .

27 *  S e c .  3. T h i s  A c t  ta* i s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  0 1 . 1 0 . -

28 0 7 0 ( c ) .
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Senate

Com m ittee on $udicia.iy
Official Business

Pouch V
State Capitol

Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

APRIL 19, 1982 

Butrovic- Committee Room, State Capitol Juneau, Alaska 

Legislation Before Committee:

HB 206 - "An A ct relating to the termination of rental agreements 

of m obi le  home park dwellers and tenants."

SB 863 - "Ar A ct providing for the award of costs and attorney fees 

ir.:urred by defendants acquitted of offenses and by 

individuals who prevail in certain state administrative 

pr:ceedings; changing Rules 79 and 82, Rules of Civil 

Procedure; and providing for an effective date."

HB 194 - "Ar A ct relating to prisoner employment and correctional 

industries; and providing for an effective date."

SJR 61 - Prcposing amendmerts to the Constitution of the State of 

Alaska relating to appropriations and the retention, 

investment and expen di tu re  of certain state revenues; and 

surerseding the amendments proposed by Legislative 

Resolve No. 1, First Special Session of the Twelfth 

Legislature (FSS FCCS SJR 4).

The meeting ov the Senate Judiciary Committee was celled to order by 

Chairman Rodey at 1:35 P.M. Committee members present were: Senators 

Rodey, Parr, end :ay. Senators Anderson and Bennett were absent.

003 - Call to crcsy\

008 - Chairmar Rc:?y brought HB 206 before the committee.

027 - Rep. Mitch :oocd, primr sponsor of HB 206, testified, addressing 

tfie need of t r e i l m  c-ark owrers to be able to evict trailer space 

renters that c m ' :  abide by court rules.

0_6J5 - Senator Ray as Rod for : he bill in subcommittee, and promised to 

report back w i t h  m e  b 11 in several days.

084 - Ben Mars'1", ,-e p resei.tir: himself, testified in ~avor of the bill 

and gave the legislative history of legislation dealing with  evicting 

trailer space renters.
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268 - Ira Walker, representing himself, testified in favor of HB 206, 

stating that it is difficult to keep a cleanly court under current law. 

If there is junk present, AHFC will not finance trailers in junk courts.

334 - Paul Fry, representing himself, testified in favor of the bill 

also. He expressed his concern of having the w o r d  "reasonable" in the 

present language.

363 - Kathy Cruichshank, representing herself, testified in favor of the 

bill, stating that unsanitary conditions urder current law are not 

controllable by park owners which brings the val ue  of the parks down.

405 - Anita Thompson, representing herself, expressed the problems she 

was having collecting her rent. She was ir fa vo r of HB 206.

445 - Chairman Rodey directed that the bill be put in a subcommittee of 

one with Senator Ray.

454 - Chairman Rodey next brought HB 194 before the committee.

460 - Mr. Bruce explains the changes in c o m i t t e e  substitute.

520 - Senator Parr moved the committee substitute to be adopted. There 

was no objection.

526 - Senator Anderson moved to pass CSHB 194 w ith individual 

recommendations. There was no objection.

535 - Chairman Rodey next brought SJR 61 before the committee.

537 - Lt. Governor, Terry Miller, testif'ec in favor of SJR 61, 

expressing his support for this bill in piece of SJR 4 which was passed 

last year, he stated three areas which should be addressed by the 

coinmi ttee:

1.) Phasing in amendment.

2.) Issue of 1 iquidity.

3.1 Catastrophic drop ir. revenues.

620 - Senator Ray questions need for S e c t i " - 26. He felt it cluttered 

up the Constitution.

635 - Lt. Gov. M ’ller stated that maybe it should be a transitional 

clause.

856 • Senator Dankworth, prime sponsor of tne bill, testified in favor 

cyF~t!ie resolution, stating that it is far superior to SJR 4. He had nc 

feeling on the Governor's amendment, and le*': it up tc the committee.

268 - Rep. Hugh Malone testified, agreeing ..ith Senator Da-kworth that 

SJR 4 is a bad idea. He addressed the questions of having "money" or 

"the balance" on Line 4, Page 2. He also asked what role the 

Legislature would play in determining the -.-rket rate.



286 - Rep. Malo ne  stated that the Legislature should develop projections 

on liquidity of fund, re: 20% of fund ma y be appropriated.

534 - Ron Lear, Budget ard Audit, answered questions from  the committee 
members.

575 - Senator Ray asked vhat "capital projects" are, stating that this 

1anguage is fairly restrictive. Suggested possibly using "capital 
improvements".

596 - SJR 61 returned to ~i 1 e until Wednesday's meeting.

713 - Chairman Rodey brought SB 863 before the committee.

715 - Senator Ray moved S3 8 63  be passed w it h  individual recom­

mendations. There was nc objection.

719 - The meeting was adjourned at 2:55 P.M.
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MINUTES OF T H E  SENATE -JUDICIARY CO MM I TT EE

OF

AP RI L 14, 1982

Butrovich Committee Room, State Capitol J u n e a u ,  Alaska

Legislation Before Committee:

SB 863 - "An Act p roviding for the award of c o s t s  .and attorney fees 

incurred by defendants acquitted of o ff enses and by 

individuals w h o  prevail in certain s t a t e  administrative 

proceedings; changing Rules 79 _and 8 2 ,  Rules of Civil 

Procedure; and providing for an effe cti ve  date."

HB 194 - "An Act relating to prisoner e mp loyment and correctional

industries; and providing for an e f f e c t i v e  date."

SB 861 - "An Act relating to rights uf persons who report

violations of law; and providing for an effective date."

SB 175 - "An Act relating to standards of c o nduc t for public

officials and employees; e sta bl is h in g  a State Ethics 

Commission; and providing for an e f f e c t i v e  date."

SJR 68 - Proposing an a mendment to the C on st it ut io n of the State of 

Alaska providing that a legislator w h o  is convicted of a 

felony forfeits legislative office.

The meeting of the Senate J ud i ci ar y Committee was c a l l e d  to order by 

Chairman Rodey at 1:05 P.M. Committee members present were: Senators 

Rodey, Ray, and Parr. Se nators Bennett and An de rso n we re  absent.

00!? - Call to order.

009 - Chairman Rodey brought HB 194 before the committee.

042 - Mr. Stark, Department of Law, testified in f a v o r  of HB 194.

167 - Senator Anderson entered the meeting.

385 - Senator Parr moved to add "or labor force" or age 1, Lire 28.

There was no objection.

441 - Senator Ray moved that on Page 5, Line 8, "on a basis that is 

competitive with other sources" be acred after the w o r d  "service".



here was no objection. He also objected to the c omm ission having all 

“dis cr et io n in pay plans. He wanted some limit on the amount.

  - Chairman Rodey directed the staff to prepare language to , set

enat or  Rays concerns. This language reads: 0i« page 6, Line 4, A wage

stablished under the pay plan may not exceed 50 percent of the minimum 

rw ag e established under AS 23.10.065.
H. *<*»- V -

r°̂ 460 - HB 194 was returned to file for the language to be drafted.

"fel465 - Chairman Rodey brought SB 861 before the committee.

7 8  - Jack Chenoweth, Ombudsman, testified stating that this bill should 

be included in Title 29.

3 ^ 6 9 5  - Senator Fischer testified in favor of his bill.

765 - SB 861 returned to file. i
780 - Chairman Rodey adjourned due to the joint session.

,'Srr - ■
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OF

APRIL 12, 1982

B utrovich Committee Room, State Capitol Juneau. Alaska 

Legislation Before Committee:

SB 473 - "An Act relating to municipal powers; and' providing for an 

effective date."

SB 863 - "An Act providing for the award.of costs and attorney fees 

incurred by defendants acquitted of offenses and by 

individuals who prevail in certain state administrative 

proceedings; changing Rules 79 and 82, Rules of Civil 

Procedure; and providing for an effective date."

HB 194 - "An Act relating to prisoner employment anc correctional 

industries; and providing for an effective date."

The meeting of the Senate Judiciary Committee was called co order ty 

Chairman Rodey at 1:05 P.M. Committee members oresent we-e: Senators 

Rodey, Ray, and Anderson. Senators Bennett and Parr were absent.

002 - Call to order.

005 - Chairman Rodey brought SB 473 before the committee.

030 - Bill Cummings, Assistant Attorney General, testifie: against 

amendment number one by Senator Zeigler, stating it woulc cause 

hardships to person's whose property was claimed.

341 - Mr. Sharp, representing the city and municipality c* Juneau, a*so 

testifier against Senator Zeigler's amendments.

490 - Chairman Rodey laid SB 473 on the table.

550 - Chairman Rodey brought HB 194 before the committee.

564 - Mr. Campbell, and Mr. Roman, of the Division cf C c - e c t i o n s ,  

testified in favor of HB 194.

630 - Senator Ray objected to the larcuage on Page 2, L i ra 24.



SIDE TWO

012 - Chairman Rodey b rought SB 863 before the committee.

022 - After b r i e f  discussion, Chairman Rodey returned SB 863 to the file 

until Wednesday's meeting.

Adjourned at 2:00 P.M. for Senate Session.

!7B
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OF

APRIL 7, 1982

Butrovich Committee Room, State Capitol Juneau, Alaska 

Legislation Before Committee:

SB 686 - "An Act relating to the return of property received or 

seized by law enforcement agencies or acquired as 

evidence in a criminal proceeding."

SB 863 - "An Act providing for the award of costs and attorney fees 

incurred by defendants acquitted of offenses and by 

individuals who prevail in certain state administrative 

proceedings; changing Rules 79 and 82, Rules of Civil 

Procedure; and providing for an effective date."

HB 194 - "An Act relating to prisoner employment and correctional 

industries; and providing for an effective dace."

The meeting of the Spnate Judiciary Committee was called to order by 

Chairman Rodey at 1:35 P.M. Committee members present were: Senators 

Rodey, Ray, Parr, and Anderson. Senator Bennett was absent.

002 - Cali to order.

005 - Chairman Rodey brought SB 686 before the committee.

179 - Senator Ray moved that on Page 2, Line h. delete [six months] arid 

insert 60 d a y s . There was no objection.

202 - Senator Parr moved to pass SB 686 with individual recommendations. 

There was no objection.

228 - Chairman Rodey brought SB 863 before the committee.

245 - Ron Lorenson, Department of Law, testified t h a 4, the committee 

substitute was su perior to the original bill and that the fiscal impact 

would be considerably smaller.

771 - Gary Jenkins, National Federation of Independent Business' 

testified in favor of this bill, but asked the committee to adopt 

language which would allow individuals that file against the :tate in 

tax cases be covered for attorney fees.



820 - Chairman Rodey directed Mr. Bruce to work with Mr. As pe r to 

prepare language to include all state agencies within the bill, 

including the University of Alaska. Staff was directed to delete 

[offense or] on Line 24, Page 1, and to draft language to meet Mr. 

Jenkir.s concerns.

845 - SB 863 returned to file.

SIDE TWO

284 - Chairman Rodey brought HB 194 before the committee.

295 - Mr. Stark, 'Department of Law, testified in favor of HB 194.

635 - Mr. Charles Campbell and Mr. Roman, Department of HESS, Division 

of Corrections, testified in favor of this bill.

684 - HB 194 returned to file.

756 - Adjourned 3:05 P.M.
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FISCAL NOTE

I . R E Q UEST , .
R i l l / R e s o l u t i o n  No. C S S B  ^ 3  ( J u d i c i a r y ) _____________________________________
V i t l e " A n  A c t  p r o v T c i i n g  t o r  t h e  a w a r d  or c o s t s  a n a  a t t o r n e y  l e e s .

R e q u e s t e d  b y    D a t e ___________________

in civil actions b r o u g h t  be the state...and providing f or an e f f e c t i v e  date."
II. FISCAL DETAIL

Aop-.cy A f f e c t e d  Department of L a w _____________ ________________________ ___________
P r o gram Category A f f e c t e d  General G o v e r n m e n t ^ A d m i n i s t r a t i o n  or J u s t i c e  

BRU, Program, Or S u b p r o g r a m ^ !  Affected Legal Services/Proisecution 
(Notes If mir e  than one budget component is affected, s e p a r a t e  l i n e - i t e m  

amounts and funding for each component in the a n a l y s i s  s e c t i o n . )

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 F Y  87

100 PERSONAL SERVICES • •

200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT

LAND & STRUCTURES600
700 GRANTS,CLAIMS,ETC. 1 , 0 0 ( 0 1,0 80.0 I , i b b .4 1,259.7 1,347.9

TOTAL 1,000.0 .,080.0 1,166.4 1,259.7 1,347.9

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

1,000.0 1,080.0 1,166.4 1,269.7 1/347.9

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, S e c t i o n  III)

1. D e f e n d a n t s  A c q u i t t e d  of O f f e n s e s :

As Deputy Attorney General Ron Lorensen statea, in t e s t i m o n y  
before the Senate Judiciary Committee, the c o m m i t t e e ' s  s u b stitute 
for SB 863 has satisfied many of the department's c o n c e r n s  
regarding the original version of the bill. There is, however, a 
remaining conflict between public policy c o n s i d e r a t i o n s  w h i c h  the 
department believes should be carefully weighed bef o r e  the bill 
is passed from the committee.

Section 1. of this bill, while adopting the r e a s o n a b l e  cost 
standard and allowing awards at the discretion of the court, now 
provides that if a defendant is acquitted of a cha r g e  in the same 
action in which he is convicted of another charge, the co u r t  may

R n'u L
TV T̂ a T e  R evi s e d April 19 , 1982 p r e p a r e d  b y  c^ a r d 1* D i r e c t o r ,  , dmin.

A GENCY Department of Law

Original: Legislative Finance PHONE 465-3672_________________
cc: B u dget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)



a w a r d  t h e  d e f e n d a n t  r e a s o n a b l e  c o s t s  a t t r i b u t a b l e  t o  d e f e n d i n g  

t h e  c h a r g e  o f  w h i c h  t h e  d e f e n d a n t  w a s  a c q u i t t e d ,  u n l e s s  t h e  

c h a r g e  o f  w h i c h  t h e  d e f e n d a n t  i s  c o n v i c t e d  i s  a  l e s s e r  i n c l u d e d  

o f f e n s e  o f  t h e  c h a r g e  o f  w h i c h  t h e  d e f e n d a n t  i s  a c q u i t t e d .  T h e  

o r i g i n a l  v e r s i o n  o f  t h e  b i l l  p r o v i d e d  t h a t  w h e n  a  d e f e n d a n t  i s  

c h a r g e d  i n  t h e  s a m e  a c t i o n  w i t h  m o r e  t h a n  o n e  o f f e n s e ,  h e  m a y  n o t  

r e c e i v e  a n  a w a r d  i f  a j u d g m e n t  o f  g u i l t y  i s  e n t e r e d  a g a i n s t  h i m  

o n  a n y  o f f e n s e  o r  l e s s e r  i n c l u d e d  o f f e n s e  i n  t h a t  a c t i o n .

T h e  d e p a r t m e n t  b e l i e v e s  t h a t  i t s  p r o s e c u t o r s  n e e d  t h e  

t a c t i c a l  f l e x i b i l i t y  t o  u s e  m u l t i p l e  c h a r g e s  b e c a u s e ,  i n  

d i f f i c u l t  c a s e s ,  t h e  t h e o r y  w h i c h  i s  e v e n t u a l l y  u p h e l d  i n  

o b t a i n i n g  a  g u i l t y  v e r d i c t  o f t e n  d e p e n d s  u p o n  t h e  a c t u a l  

d e v e l o p m e n t  o f  e v i d e n c e  t h r o u g h o u t  a  t r i a l .  T o  t h e  e x t e n t  t h a t  a 

p r o s e c u t o r ' s  c h a r g i n g  d e t e r m i n a t i o n s  m a y  b e  u n d u l y  c o n s t r a i n e d  b  

t h i s  n e w  p r o v i s i o n ,  i t  m a y  b e  i m p o s s i b l e  t o  b r i n g  a n y  c h a r g e s ,  

p a r t i c u l a r l y  i n  c a s e s  i n v o l v i n g  c o m p l e x  l e g a l  t h e o r y .  T h e  

d e p a r t m e n t  t h e r e f o r e  u r g e s  t h a t  a  d e f e n d a n t  n o t  r e c e i v e  a n  a w a r d  

o f  c o s t s  a n d  f e e s  i n  a n y  a c t i o n  i n  w h i c h  t h e  d e f e n d a n t  i s  c h a r g e d  

w i t h  m o r e  t h a n  o n e  o f f e n s e  i f  a j u d g m e n t  o f  g u i l t y  i s  e n t e r e d  

a g a i n s t  h i m  o n  a n y  o f f e n s e  o r  l e s s e r  i n c l u d e d  o f f e n s e  i n  t h a t  

a c t i o n .  A s  s t a t e d  i n  o u r  o r i g i n a l  f i s c a l  n o t e  o f  M a r c h  2 9 ,  t h e  

d e p a r t m e n t  f e e l s  s t r o n g l y  t h a t  t h e  s t a t e  n o t  p a y  t h e  a t t o r n e y ' s  

f e e s  o f  p e r s o n s  w h o  c o u l d  b e  f o u n d  t o  h a v e  c o m m i t t e d  a  c r i m e  

u n d e r  t h e  c i v i l  s t a n d a r d  o f  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  b u t  

w e r e  n e v e r t h e l e s s  f o u n d  n o t  g u i l t y  u n d e r  t h e  s t r i c t  r e a s o n a b l e  

d o u b t  t e s t ,  b e i - u u s t i  a v e r d i c t  o f  a c q u i t t a l  c a n  s e l d o m  b e  e q u a t e d  

w i t h  a d e t e r m i n a t i o n  o f  i n n o c e n c e .

T h e  c o s t  f o r  t h e  c u r r e n t  v e r s i o n  o f  t h i s  s e c t i o n ,  w h i c h  c a n  

o n l y  b e  e s t i m a t e d  d u e  t o  t h e  a b s e n c e  o f  a n y  h i s t o r i c  d a t a ,  w i l l  

p r o b a b l y  b e  r e d u c e d  f r o m  o u r  o r i g x  i a l  e s t i m a t e  t o  a  n e w  l e v e l  o f  

a p p r o x i m a t e l y  $ 7 5 0 , 0 0 0 .  T h i s  n e w  a m o u n t  c o u l d  b e  r e d u c e d  

s o m e w h a t  f u r t h e r  i f  t h e  p r o v i s i o n  a l l o w i n g  c o s t s  f o r  a c q u i t t a l s  

i n  a c t i o n s  w i t h  m u l t i p l e  c h a r g e s  i s  c h a n g e d  a s  t h e  d e p a r t m e n t  h a s  

r e c o m m e n d e d .

2. I n d i v i d u a l s  w h o  P r e v a i l  i n  S t a t e  A d m i n i s t r a t i v e  P r o c e e d i n g s :

T h e  s u b s t i t u t e  v e r s i o n  o f  t h e  b i l l  h a s  a d o p t e d  t h e  c h a n g e s  

t h e  d e p a r t m e n t  r e c o m m e n d e d  a n d  t h e  c o s t  e s t i m a t e  s h o u l d  n o w  b e  

r e d u c e d  f r o m  $ 7 0 0 , 0 0 0  t o  $ 2 5 0 , 0 0 0 .

3 .  A w a r d  o f  c o r t s  a n d  A t t o r n e y ' s  F e e s  t o  D e f e n d a n t s  i n  C i v i l 

A c t i o n s  B r o u g h t  b y  t h e  S t a t e :

T h e  c h a n g e s  i n c o r p o r a t e d  b y  t h e  J u d i c i a r y  C o m m i t t e e  i n  t h i s  

s e c t i o n  o f  t h e  b i l l  p r e s e r v e s  t h e  c u r r e n t  s y s t e m  w h e r e b y  t h e  

s t a t e  p a y s  a n d  c o l l e c t s  c o s t s  a n d  f e e s ,  a n d  t h e r e f o r e ,  t h e  

a m o u n t s  r e p r e s e n t i n g  a d d i t i o n a l  c o s t s  a n d  f e e s ,  $ 1 5 0 , 0 0 0 ,  a n d  

l o s t  r e v e n u e s ,  $ 3 0 0 , 0 0 0  w i l l  n o  l o n g e r  b e  n e e d e d .  A d d i t i o n a l  

a m o u n t s  r e q u i r e d  b y  t h i s  s e c t i o n  =  0 .



100 P E R S O N A L  SERVICES
200 T R A V E L
300 C O N T R A C T U A L
4 00 COMMOD I T I E S
500 E Q U I P M E N T
600 L A N D  &  S T R U CTURES
700 G R A N T S , C L A I M S , E T C

T O T A L

F U N D I N G  (Thousands of Dollars)

G E N E R A L  FUND
F E D E R A L  *• JNPS
O T H E R  (Specify Source)

O 0 2 . 5 2,486.7 2,685.6 2,900.4 3,132.4

1

P OS I T I O N S

FULL TIME
PAR T  TIME
T E M P O R A R Y

•

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

Snactment of this bill will cause a significant fiscal impact 
on the state and it will also <_ause substantial and serious 
changes to long established public policy.

Tne bill provides for the award of actual costs and attorney's 
fees incurred by defendants acquitted of offenses, by 
individuals who prevail in certain administrative proceedings, 
and by individuals who prevail in civil actions brought by the 
stats. Since each of these classes of litigation is addressed
s e p a r a t e l y  in the bill, and since each class of litigation [
involves different, public policy considerations, they are 
discussed separately below.

/ 2 < U c J ?  ̂  • / L v  IaAo I
IV. D A T E  March 29. 1982 PREPARED b y  Richard I. P e q u e s V  Director, Admin. Svcs

a g e n c y  D ep artment of L aw__________________________
Original: Legisl a t i v e  Finance PHONE 465-367?_______________
cc: B u d g e t  and M a n a g e m e n t

Prime S p o nsor (First Legislator Nfmed)

33-001 (Rev. 12/81)
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• , . ' 1 .  .. D e f e n d a n t s  A c q u i t t e d  o f  O f f e n s e s :

I-*.-* • .* .. , *U: u'.
I. • r ' ' ■■■- .....
1 .vr;A  f i n d i n g  o f  n o t  g u i l t y  i n  a  c r i m i n a l  t r i a l  d o e s  n o t

’ ' V1,v.
. n e c e s s a r i l y  m e a n  t h a t  t h e  d e f e n d a n t  d i d  n o t  c o m m i t  t h e  c r i m e  

D u t ,  r a t h e r ,  ‘t h a t  t h e  j u r y  h a d  a r e a s o n a b l e  d o u b t  a s  t o  t h e  

d e f e n d a n t ' s  g u i l t . , '  I f  t h e  b i l l  i s  e n a c t e d ,  t h e  s t a t e  w o u l d  b e  

p a y i n g  t h e  a t t o r n e y ' s  f e e s  o f  p e r s o n s  w h o  c o u l d  b e  f o u n d  t o  

h a v e  c o m m i t t e d  a  c r i m e  u n d e r  t h e  c i v i l  s t a n d a r d  o f  

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  b u t  w e r e  n e v e r t h e l e s s  f o u n d  n o t  

g u i l t y  u n d e r  t h e  s t r i c t  r e a s o n a b l e  d o u b t  t e s t .  I t  i s  s e l d o m  

t h a t  a n  a c q u i t t a l  c a n  b e  e q u a t e d  w i t h  a  d e t e r m i n a t i o n  o f  

i n n o c e n c e .  A  n o t  g u i l t y  v e r d i c t  u s u a l l y  m e a n s  t h a t  t h e  s t a t e  

h a s  f a i l e d  t o  p r o v e  b e y o n d  a  r e a s o n a b l e  d o u b t  t h e  g u i l t  o f  t h e  

d e f e n d a n t .

I n  m a n y  c a s e s  w h e r e  t h e  d e f e n d a n t  i s  f o u n d  n o t  g u i l t y ,  c r i t i c a l  

e v i d e n c e  a g a i n s t  t h e  d e f e n d a n t  h a s  b e e n  s u p p r e s s e d  b e c a u s e  o f  

t n e  a p p l i c a t i o n  o f  t h e  e x c l u s i o n a r y  r u l e .  T h i s  l e g i s l a t i o n  

c o u l d  v e r y  w e l l  h a v e  t h e  u n i n t e n d e d  e f f e c t  o f  r e w a r d i n g  

c r i m i n a l s  f o r  t e c h n i c a l l y  i n a d m i s s i b l e  e v i d e n c e  o r  t h e  

r e l u c t a n c e  o f  k e y  w i t n e s s e s  t o  c o m e  f o r w a r d .  B y  a w a r d i n g  c o s t s  

a n d  a t t o r n e y  f e e s  t o  a c q u i t t e d  d e f e n d a n t s ,  t h e  b i l l  w i l l  

u s u a l l y  b e  m a k i n g  p a y m e n t  t o  i n d i v i d u a l s  w h o  h a v e  i n  f a c t  

c o m m i t t e d  a  c r i m e  f o r  w h i c h  t h e y  s h o u l d  h a v e  b e e n  p r o s e c u t e d .

T n e  s t a t e ' s  p r o s e c u t o r s  h a v e  l e g a l  a n d  e t h i c a l  o b l i g a t i o n s  n o t  

o n l y  t o  p r o s e c u t e  v i o l a t i o n s  o f  t h e  l a w  b u t  a l s o  t o  p r o t e c t  t h e  

f a c t u a l l y  o r  l e g a l l y  i n n o c e n t .  T h e  s t a t e ' s  s t a n d a r d s  g o v e r n i n g  

c a s e  s c r e e n i n g  p r o v i d e ,  i n  p a r t ,  t h a t :  " C h a r g e s  s h a l l  b e  

i n i t i a t e d  o n l y  i f  a t  t h e  t i m e  o f  f i l i n g ,  a  c a s e  p r e s e n t e d  f o r  

p r o s e c u t i o n  c o n c a i n s ,  o n  i t s  f a c e ,  s u f f i c i e n t  l e g a l l y  

a d m i s s a b l e  e v i d e n c e  t o  w a r r a n t  a t r i e r  o f  f a c t  t o  c o n c l u d e  t h a t  

t n e  d e f e n d a n t  c o m m i t t e d  t h e  o f f e n s e  c h a r g e d  b e y o n d  a  r e a s o n a b l e  

d o u b t . "

\
T n e  f a c t  ' t h a t  a t t o r n e y ' s  f e e s  w i l l  b e  a w a r d e d  i n  c a s e s  w h e r e  a 

n o t  g u i l t y  v e r d i c t  i s  r e t u r n e d  m a y  c a u s e  a  p r o s e c u t o r  t o  b e  

e v e n  m o r e  s e l e c t i v e  t n a n  t h e  s t a t e ' s  a l r e a d y  s t r i c t  g u i d e l i n e s  

i n  d e c i d i n g  w h a t  c a s e s  t o  a c c e p t  f o r  p r o s e c u t i o n .  T h e  p u b l i c ,  

o n  t n e  o t ^ e r  h a n d ,  o f t e n  c o m p l a i n s  t h a t  t h e  p r o s e c u t o r  

d i s m i s s e s  t o o  m a n y  c a s e s .  E n a c t m e n t  o f  t h i s  b i l l  w i l l  a l m o s t  

c e r t a i n l y  l e a d  t o ' m o r e  d i s m i s s a l s  w i t h  m o r e  p u b l i c  c o m p l a i n t s .

A l t h o u g h  w e  d o  n o t  b e l i e v e  t h e  b i l l  t o  b e  i n  t h e  p u b l i c  

i n t e r e s t ,  a n y  p r o p o s a l  t o  p a y  c o s t s  a n d  a t t o r n e y ' s  f e e s  i n  

c r i m i n a l  c a s e s  s h o u l d  p r o v i d e  t h a t  s u c h  p a y m e n t  b e  a p p r o p r i a t e d  

t o  a n d  a d m i n i s t e r e d  b y  a  d e p a r t m e n t  o t h e r  t h a n  t h e  D e p a r t m e n t  

o f  L a w ,  s u c n  a s  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ,  t o  e n s u r e  

t h a t  a p r o s e c u t o r ' s  c n a r g i n g  d e t e r m i n a t i o n s  a r e  n o t  i m p r o p e r l y  

i n f l u e n c e d  b y  t h e  m o n e t a r y  p r o v i s i o n s  o f  t h e  b i l l .



. T h e  b i l l ' s  f i s c a l  i m p a c t  i s  s u b s t a n t i a l .  N o t  g u i l t y  v e r d i c t s  

a r e  r e t u r n e d  i n  a p p r o x i m a t e l y  2 5 %  o f  c r i m i n a l  t r i a l s .  I n  F Y 8 1 ,  

2 0 6  m i s d e m e a n o r  a n d  5 1  f e l o n y  c a s e s  r e s u l t e d  i n  n o t  g u i l t y  

v e r d i c t s .  A t  a n  a p p r o x i m a t e  c o s t  o f  $ 2 , 5 0 0  f o r  a  m i s d e m e a n o r  

t r a i l  a n d  $ 1 2 , 5 0 0  f o r  a  f e l o n y  c a s e ,  t h e  c o s t  o f  a s s u m i n g  t h e  

d e f e n d a n t ' s  a t t o r n e y  f e e s  i n  t h e s e  c a s e s  w o u l d  b e  $ 1 , 1 5 2 , 5 0 0 .

2 .  I n d i v i d u a l s  w h o  p r e v a i l  i n  s t a t e  a d m i n i s t r a t i v e  p r o c e e d i n g s

T h e ^ s t a t e  d o e s  n o t  h a v e  a  m e c h a n i s m  o r  p o l i c y  w h i c h  a l l o w s  f o r  

t n e  a w a r d  o f  a t t o r n e y ' s  f e e s  a n d  c o s t s  t o  i n d i v i d u a l s  w h o  

p r e v a i l  i n  c e r t a i n  a d m i n i s t r a t i v e  p r o c e e d i n g s  b r o u g h t  a g a i n s t  

t n o s e  i n d i v i d u a l s  b /  t h e  s t a t e .  A s  a  m a t t e r  o f  s i m p l e  e q u i t y , *  

t h e  p u b l i c  i n t e r e s t  m i g h t  b e  b e t t e r  s e r v e d  i f  s o m e  l i m i t e d  

a l l o w a n c e  f o r  c o s t s  a n d  a t t o r n e y ' s  f e e s  w a s  p r o v i d e d  i n  t h e s e  

m a t t e r s .  A n y  s u c n  p r o v i s i o n ,  h o w e v e r ,  s h o u l d  t r e a c  a l l  

l i t i g a n t s  e q u a l l y ,  i n s o f a r  a s  t h e  s e t t i n g  o f  c o s t s  i s  c o n c e r n e d

The r e a sonable cost method, used by the court system, provides 
tne fairest means whereby costs and fees can be awarded to a 
prevailing party. This method respects the good faith of each 
of the parties to a dispute, weighs the relative gain and loss 
between tne winner and the loser, and discourages claims for 
unnecessary or extravagant legal expenses. As a practical 
matter, the courts rarely award more than one half of actual 
costs, their purpose being to partially compensate a prevailing 
party for the costs and fees incurred where such compensation 
is -justified and not to penalize a party for litigating a good 
faith claim. Actual costs are usually lot awarded unless there 
is a clear, showing that that action was brought frivolously or 
was otherwise devoid of merit. The bill provides that actual 
costs may be paid to the respondent whenever an administrative 
proceeding is terminated without taking the action sought by 
the state. The result of this latter standard wixl be to 
unjustly enrich, at the state's expense, respondents in 
instances where the proceeding is terminated due to a defect in 
tne hearing process or where the respondent, through his own 
actions, corrects the situation sought in the state's claim, 
making further proceedings unnecessary. The department 
supports payment of "reasonable costs to prevailing 
respondents in those administrative proceedings covered by the 
bill; however, it strongly urges that actual costs be allowed 
only in those cases where a hearing officer or other official 
makes a clear finding that tne state's claim was without merit.

The department carefully screens agency complaints before 
deciding to initiate proceedings or advising some other agency 
to initiate proceedings. Consequently the state prevails in 
approximately 85% of the administrative proceedings that it 
Drings. The costs involved in these actions range from a few 
hundred dollars to several hundred thousand dollars. It is our 
best estimate that this section of the bill, as presently 
written, could cost $700,000 annually. Substitution of 
"reasonable costs" for actual costs would probably reduce this 
amount to about $250,000.



3. Award of costs and attorney's fees to defendant in civil
action brought by the state.

The state is currently subject to paying costs and attorney's 
fees <to prevailing parties in actions it brings, and in actions 
that are brought against it, as provided by Rule 82 of the 
Civil Rules o f  Procedure. Such costs are, of course, limited 
td the Rule 82 fee schedule or, in the absence o f  an easily 
determinable monetary valuation, the "reasonable cost" method. 
The state may also seek costs and fees, under the current rule, 
when it is the prevailing party.

T h e  u s e  o f  t h e  " r e a s o n a b l e  c o s t "  s t a n d a r d  u n d e r  R u l e  8 2  

r e p r e s e n t s  t h e  f a i r e s t  m e t h o d  o f  a p p o r t i o n i n g  l i t i g a t i o n  

e x p e n s e s  w h e r e  t h e  p a r t i e s  i n  a d i s p u t e  h a v e  l i t i g a t e d  o n  a 

g o o d  f a i t h  b a s i s .  R u l e  8 2  r e c o g n i z e s  t h a t  a  p a r t y  d o e s n ' t  

u s u a l l y  p r e v a i l  t o t a l l y ,  i t  r e q u i r e s  a  j u s t i f i c a t i o n  o f  t h e  

e x p e n s e s  b e i n g  c l a i m e d ,  a n d  i t  c o n s i d e r s  t h e  g o o d  f a i t h  n a t u r e  

o f  a n  u n s u c c e s s f u l  p a r t y ' s  c l a i m  o r  d e f e n s e .  U s i n g  t h i s  

s t a n d a r d ,  a  p r e v a i l i n g  p a r t y  i s  t y p i c a l l y  a w a r d e d  a b o u t  o n e  

h a l f  o f  i t s  j u s t i f i e d  a c t u a l  e x p e n s e s .  A b s e n t  a s h o w i n g  o f  

g o o d  f a i t h  o n  t h e  p a r t  o f  t h e  u n s u c c e s s f u l  p a r t y ,  t h e  

p r e v a i l i n g  p a r t y  m a y  b e  a w a r d e d  a l l  o f  i t s  j u s t i f i e d  e x p e n s e s .  

T h e  p u r p o s e  o f  R u l e  8 2  i s  t o  c o m p e n s a t e  a  p r e v a i l i n g  p a r t y  f o r  

t n e  c o s t s  o f  l i t i g a t i o n  w i t h o u t  p l a c i n g  s u c h  a h e a v y  b u r d e n  o n  

C h e  u n s u c c e s s f u l  p a r t y  a s  t o  d i s c o u r a g e  a c c e s s  t o  t h e  c o u r t s .  

T h e  d e p a r t m e n t  d o e s  n o t  b e l i e v e  t h i s  r u l e  s h o u l d  b e  d i s t u r b e d ,  

e s p e c i a l l y i i n  a  m a n n e r  t h a t  t r e a t s  t h e  s t a t e  l e s s  e q u a l  t h a n  

o t h e r  p a r t i e s  t o  c i v i l  l i t i g a t i o r .

I t  i s  o u r  b e l i e f  t h a t  t h i s  s e c t i o n  o f  t h e  b i l l  w i l l  n o t  o n l y

s u b j e c t  t h e  s t a t e  t o  u n j u s t l y  i n f l a t e d  c l a i m s  f o r  c o s t s  a n d  

f e e s ,  b u t  t h a t  i t  w i l l  h a v e  t h e  e f f e c t  o f  e s t a b l i s h i n g  a

s p e c i a l s  d i s a d v a n t a g e d  c l a s s  o f  l i t i g a n t ,  o f  w n i c h  t h e  s t a t e

w i l l  b e ' t h e  o n l y  m e m b e r .  T h e  b i l l  w i l l  m o r e  t h a n  l i k e l y  b e

r e a d  a s  a s i g n a l  t h a t  t h e  s t a t e  n o w  l i v e s  o n  a o n e w a y  s t r e e t

w h e r e  i t  m u s t  p a y ,  b u t  n e e d  n o t  b e  p a i d .  E x c e p t i n g  p u b l i c

i n t e r e s t  s u i t s ,  t h e  s t a t e  o f t e n  s e e k s  c o s t s  a n d  f e e s  w h e r e  i t

i s  a d e f e n d a n t  a n d  p r e v a i l s .  T h e  b i l l ,  h o w e v e r ,  a p p e a r s  t o  

r e m o v e  t n e  s t a t s  a s  a n  e q u a l  p a r t y  i n  R u l e  8 2  m a t t e r s ,  m a k i n g  

i t  d o u b t f u l  t h e  s t a t e ,  a s  t h e  p r e / a i l i n g  p a r t y ,  w o u l d  b e  

a l l o w e d  t o  c o l l e c t  c o s t s  a n d  f e e s  w h e t h e r  a s  p l a i n t i f f  o r  

d e f e n d a n t .  T h e  u p s h o t  m a y  b e  t h e  i n a d v e r t e n t  s e t t i n g  u p  o f  t b e  

s t a t e  a s  a  " d e e p  p o c k e t "  f o r  l i t i g a t o r s  a n d  l i t i g a n t s  w h o  a r e  

n o t  o t h e r w i s e  g a i n f u l l y  e m p l o y e d .  C e r t a i n l y ,  t h e  n u m b e r  o f  

s u i t s  t h e  s t a t e  d e f e n d s  w i l l  i n c r e a s e  w i t h o u t  a c c e s s  t o  R u l e  8 2  

a n d  t h e  p r o t e c t i o n  i t  a f f o r d s  a g a i n s t  f r i v o l o u s  a c t i o n s .



T h e  d e p a r t m e n t  c o l l e c t s  m o r e  t h a n  $ 3 0 0 , 0 0 0  e a c h  y e a r ,  i n  c o s t s ,  

f e e s  a n d  j u d g m e n t  s e t t l e m e n t s ,  a s  a  r e s u l t  o f  c i v i l  a c t i o n s  i n  

w h i c h  i t  p r e v a i l s .  M u c h ,  i f  n o t  a l l  o f  t h i s  a m o u n t ,  w i l l  b e  

l o s t , i f  t h e  s t a t e  i s  n o  l o n g e r  g i v e n  f u l l  a c c e s s  t o  R u l e  8 2  

p r o c e e d i n g s .  C o s t s ,  f e e s  a n d  j u d g m e n t  s e t t l e m e n t s  p a i d  b y  t h e  

s t a t e  v a r y  g r e a t l y  b e t w e e n  f i s c a l  y e a r s .  H o w e v e r ,  t h e y  h a v e  

a v e r a g e d  $ 1 5 0 , 0 0 0  o v e r  t h e  p a s t  s e v e r a l  y e a r ' s .

S u b s t i t u t i o n  o f  a c t u a l  c o s t s  f o r  " r e a s o n a b l e  c o s t s "  w o u l d  

l i k e l y  d o u b l e  t h e  a m o u n t  t h e  s t a t e  h a s  b e e n  p a y i n g ,  o r  a n  

a p p r o x i m a t e  a n n u a l  i n c r e a s e  o f  $ 1 5 0 , 0 0 0 .  T h e  a m o u n t  w h i c h  i t  ■ 

w i l l  c o s t  t o  d e f e n d  a g a i n s t  f r i v o l o u s  a c t i o n s ,  i f  R u l e  8 2  

p r o t e c t i o n  i s  n o t  a v a i l a b l e  t o  t h e  s t a t e ,  i s  s p e c u l a t i v e .  I n  

t e r m s  o f  w a s t e d  a t t o r n e y  t i m e ,  t h i s  c o s t  c o u l d  b e  c o n s i d e r a b l e  

w i t h i n  j u s t  a  f e w  y e a r s ,  p r o b a b l y  e q u a l i n g  t h e  t i m e  o f  o n e  o r  

m o r e  a t t o r n e y s .

S u m m a r y  o f  C o s t s ;

C r i m i n a l  A c t i o n s  

A d m i n i s t r a t i v e  P r o c e e d i n g s  

C i v i l  A c t i o n s

$  1 , 1 5 2 , 5 0 0

7 0 0 . 0 0 0

1 5 0 . 0 0 0

3 0 0 . 0 0 0 ( L o s t  R e v e n u e s )

T O T A L $  2 , 3 0 2 , 5 0 0

C o s t s  b e y o n d  F Y 8 3  h a v e  b e e n  s h o w n  u s i n g  a n  87o i n f l a t i o n  f a c t o r .
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I. REQUEST 
B i l l/Resolution No. SB-863
Title An Act For The Award PC C o s t s  And A r r o r n p v  Ron s Tivnvro. 

Req u e s t e d  b y ______________________________________________________ D 2te___

II. FISCAL DETAIL 
A g e n c y  Affected Department of Public Safety

P r o gram Category Affe c t e d  Life and Property Pro tec* t ion  t____
BRU, Program, Or Subprogram(s) Affected Driyer/VT^IcTe ^tvyic-o:;
(Note: If more than one budget component is affected, separate lir.e-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY So FY 87

100 P ERSONAL SERVICES 75.0 81.0 87.4

200 TRAVEL 6.3 6.8 7 . 3
300 CONTRACTUAL 2 4.8 26.3 28.9

400 COMMODITIES 1.3 1 .4 1 . 5
500 EQUIPMENT

LAND & STRUCTURES

, i u ; u ~

600
700 GRANTS,CLAIMS,ETC. - --0-— 69.0 75.9 83.5 91.9 101. J

TOTAL
-0- 69.0 75.9 200.9 207.9 226.2

FUNDIK I (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

-0- 69.0 75.9 200/; 207 .9 2 2 6 /’

. .
POSITIONS

FULL TIME 
PART TIME 
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, S e c tion III)

L a s t  y e a r  t h e  D i v i s i o n  of M o t o r  Vehicles held approximately 200 driver's 
l i c e n s e  s u s p e n s i o n - r evocation hearings, 360 financial responsibility hearings, 
a n d  1 2 0  m o t o r  v e h i c l e  title, registration or license revocation or 
d e t e r m i n a t i o n  h e a r i n g s .  A b o u t  2 5 %  of a l l  these hearings were found in favor 
o f  t h e  c i t i z e n .  T h i s  is t h e  f i g u r e  used to determine costs, although a few of 
t h o s e  w h o  l o s e  t h e  h e a r i n g  l a t e r  a p p e a l  in district court. Attorney time on 
d r i v e r ' s  l i c e n s e  a n d  F.l h e a r i n g s  is estimated at 4 hours, and 6 hours for 
v e h i c l e  h e a r i n g s .

( C o n t i n u e d  o n  P a g e  2)

IV. DATE March 23. 1982__________PREPARED EY 'jg..
AGENCY PPS-D f vi s i on r>*~ ; • .■ ■ •
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cc: nudget and Management !j
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P a g e  2

T h e  n u m b e r  o f  h e a r i n g s  c o n d u c t e d  e a c h  year i s  increasing and a 10£ annual 
i n c r e a s e  f a c t o r  w a s  u s e d  to  e s t i m a t e  c o s t s  for c l a i m s  to be paid under this 

l e g i s l a t i o n .

C u r r e n t l y ,  v a r i o u s  d e p a r t m e n t  a n d  AG p e r s o n n e l  s e r v e  a s  hearing officers 
o n  a n  a s - r e q u i r e d ,  a s - a v a i l a b l e  b a s i s .  B y  FY35 i t  is expected that the 

a d m i n i s t r a t i v e  h e a r i n g  w o r k l o a d  w i l l  h a v e  i n c r e a s e d  such that it cannot be 

a d e q u a t e l y  h a n d l e d  by  e x i s t i n g  s t a f f ,  e s p e c i a l l y  in  l i g h t  o f  the possibility 

o f  r e i m b u r s e m e n t  o f  a t t o r n e y  f e e s .  A  h e a r i n g  o f f i c e r  ( R a n g e  16) and a Clerk 
I V  ( R a n g e  9) w i l l  b e  r e q u i r e d  t o  a u g m e n t  t h e  p r e s e n t  s t a f f .  FY85 operating 

c o s t s  a r e  b a s e d  o n  F Y 8 2  e s t i m a t e s  using a n  8%  annual inflation factor. 
I n c l u d e d  a r e  t h e  c o s t s  o f  a d d i t i o n a l  o f f i c e  a n d  h e a r i n g  room space, rental of 
e q u i p m e n t  t o  a c c e s s  A J I S ,  a n d  t h e  acquisition o f  normal office supplies and 
e q u i p m e n t  a s  w e l l  a s  r e c o r d i n g / t r a n s c r i p t i o n  e q u i p m e n t .

Formulas are as follows:

(200 DL and 360 FR Hearings) X 25% X 4 hours = 560 hours attorney time 

120 vehicle hearings X 25% X 6 hours = 180 iiours attorney time 

FY 82 Total = 740 hours attorney time 

Average hourly attorney fees = $85 

FY 83 Formula:

740 X 1.1 (10% increase) X $85 = $69,190 

We dropped the $190 to make a round figure of $69.0 

FY 84 Formula:

$69.0 X 1.1 = $75.9



March 31, 1982

IftKI’AIITMENT OF REVENUE
M IC E  OF THE COMMISSIONER

P O U C H  S
J U N E A U ,  A L A S K A  9 9 8 1 1  
P H O N E :  ( 9 0 7 1 4 6 5 - 2 3 0 0

The Honorable Patrick M. Rodey 

Chairman

Senate Judiciary Committee 

Room 125 - Capitol Building 

Juneau, Alaska

Re: Senate Bill No. 863

Dear Senator Rodey:

Senate Bill No. 863, an Act providing for the award of costs and attorney 

fees incurred by defendants acquitted of offenses and by individuals 

who prevail in certain state administrative proceedings; changing Rules 

79 and 82, Rules of Civil Procedure, was introduced in the Senate on 

March 17, 1982 and was referred to the Senate Judiciary and Finance 

C ommittees.

For the consideration of the Senate Judiciary Committee, I am enclosing 

copies of Fiscal Notes prepared by Mr. Robert R. Keusel, Director, Audit 

Division, Department of Revenue concerning the proposed legislation.

S i ncerely,

R. D. Stevenson 

Special Assistant

Enclosures

cc: The Honorable Don Bennett

The Honorable M. E. Dankworth 

Co-Chairmen

Senate Finance Committee

Joseph K. Donohue 
Deputy Commissioner 
Department of Revenue

Robert R. Kessel, Director 

Audit Division 

Department of Revenue

cn



THE LEGISLATURE OF THE STATE O F  ALASKA

TWELFTH LEGISLATURE

FISCAL NOTE

I. R E Q UEST

Bill/Resolution Number: SB 863

Title: An Act providing for the award of costs and attorney fees. 

Requested by: Finance Committee Date: March 26, 1982

II. FISCAL DETAIL

Agency Affected: Department of Revenue

Program Category Affected: Revenue Collection and Management 

BRU, Program, or Subprogram(s) Affected: Audit Division 

(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

1___________ _ _ _ _ _ ____ __________1 F Y  82_______ ___ i
F Y  83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES 1 - I 500 500 500 500 500

200 TRAVEL 1 - 1 - - - - -

300 CONTRACTUAL 1 - I - - - - -

400 COMMODITIES | - 1 - - - - -

500 EQU I P M E N T  1 - - - - - -

600 LAND & STRUCTURES | - 1 - - - - -

700 GRANTS,CLAIMS,ETC | - - - - - -

800 MISCELLANEOUS | - 1 — — — — —

TOTAL | - 1 500 500 500 500 500

FUNDING (Thousands of Dollars)

G E N ERAL FUND | - 1 500 | 500 | 500 | 500 | 500

FEDERAL FUNDS 1 - 1 - 1 

OTHER (Specify S o u r c e ) 1 1 1 1 1 1

1 - 1 - 1 —  | - | — | —

POSITIONS

FULL TIME 1 - 1 —

PART TIME 1 “ 1 | | | 1 -

T EMPORARY 1 - 1 
--- 1------------1-. --------- 1 ---------1 - --------- 1 - ---------1 -

—

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

See attached memo to R. 0. Stevenson dated March 26, 1902.

tfLrA+& /\
IV. DATE: March 26, 1982 PREPARED BY: Robert R. Kessel

AGENCY: Audit Division 

Original: Legislative Finance PHONE: 465-2320

cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)



F ISCAL NOTE

I. REQUEST

Bill/Resolution Number: SB 863

Title: An Act providing for the award of costs and attorney fees. 

Requested by: Finance Committee Date: March 26, 1982

II. FISCAL DETAIL

Agency Affected: Department of Revenue

P rogram Category Affected: Revenue Collection and Management 

BRU, Program, or Subprogram(s) Affected: Audit Division 

(Note: If more than one budget component is affected, separate lire-item 

amounts and funding for each component in the analysis section.)

THE LEGISLATURE OF THE STATE OF A L ASKA

TWELFTH LEGISLATURE

EXPENDITURES (Thousands of Dollars)

1 FY 82 FY 83 | FY 94 | FY 85 | FY 86 | FY 87

100 PERSONAL SERVICES | - 23.2 | 25.5 ! 27.1 | 29.8 | 32. 7

200 TRAVEL 1 - 5.0 | 5.5 | 6.0 | 6.5 | 7.0

300 CONTRACTUAL 1 - - 1 | | -

400 COMMODITIES | - .3 | | I -

500 EQUI P M E N T  | - - 1 | | | -

600 LAND S, STRUCTURES | - - 1 | | | -

700 GRANTS,CLAIMS,ETC | - - 1 | | | -

800 MISCELLANEOUS | - - 1 —

TOTAL I - 28.5 | 31.0 | 33.1 | 36.3 | 39.0

FUNDING (Thousands of Dollars)

G E N E R A L  FUND 1 - 1 28.5 | 31.0 | 33.1 | 36.3 | 39.0

F E D ERAL FUNDS 1 - 1 - i 

O T H E R  (Specify S o u r c e ) ! 1 1 1 1 1 "

1 - 1 - I -  | - | — | —

POSITIONS

FULL TIME 1 " 1 1 I 1 1 1 I 1 1 1

PART TIME 1 - 1 | | | | -

TEMPORARY 1 ~ 1

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

See attached memo to R. D. Stevenson dated March 26, 1982.

iiA-x. S{
IV. DATE: March 26, 1982 PREPARED BY: Robert R. Kessel

AGENCY: Audit Division 

Original: Legislative Finance PHONE: 465-2320

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



M E M O R A N D U M

T O :  R. D. S t e v e n s o n

S p e c i a l  A s s i s t a n t

F R O M :  R o b e r t  R. K e s s e l

D i r e c t o r ,  A u d i t  D i v i s i o n  ^

D A T E :  M a r c h  2 6, 1 9 8 2

R E :  S B  8 6 3

A n a l y s i s

S e c t i o n  1 o f  S B  8 6 3  r e f e r s  t o  a j u d g e m e n t  o f  a c q u i t t a l  w h e n  a n  

o f f e n s e  h a s  b e e n  c o m m i t t e d  u n d e r  S t a t e  l a w .  A p p a r e n t l y ,  i n  

m a t t e r s  r e l a t i n g  t o  t a x a t i o n ,  t h i s  s e c t i o n  w o u l d  o n l y  i m p a c t  

t h o s e  c a s e s  d e a l i n g  w i t h  c r i m i n a l  p e n a l t i e s  a s  i n c l u d e d  i n  

S e c t i o n  4 3 . 0 5 . 2 9 0  o f  T i t l e  4 3, A l a s k a  S t a t u t e .  T h e r e  h a v e  b e e n  

r e l a t i v e l y  f e w  a c t i o n s  o f  t h i s  n a t u r e  b r o u g h t  b y  t h e  R e v e n u e  

D e p a r t m e n t  a n d  t h e r e f o r e  t h e  f i s c a l  i m p a c t  w o u l d  b e  m i n i m a l .

S e c t i o n  2 o f  S B  8 6 3  w o u l d  h a v e  a d r a m a t i c  f i s c a l  i m p a c t  s i n c e  

t h i s  s e c t i o n  s u b s t a n t i a l l y  a f f e c t s  t h e  R e v e n u e  D e p a r t m e n t  

b e c a u s e  o f  t h e  m a n y  c a s e s  i n v o l v i n g  c i v i l  p e n a l t i e s  a n d  

r e v o k i n g  o f  l i c e n s e s .

S e c t i o n  3 o f  S B  8 6 3  w o u l d  a l s o  h a v e  a s u b s t a n t i a l  f i s c a l  i m p a c t  

f o r  t h e  R e v e n u e  D e p a r t m e n t  a c t i v i t i e s  s i n c e  a d m i n i s t r a t i v e  

a c t i o n s  o f t e n  a d v a n c e  to t h e  c o u r t s  a n d  b e c o m e  c i v i l  a c t i o n  

c a s e s .

C o m m e n t s

S B  8 6 3  l e a v e s  m a n y  u n a n s w e r e d  q u e s t i o n s .  F o r  e x a m p l e ,  t h e  b i l l  

d o e s  n o t  d e f i n e  t h e  t e r m  " a c t u a l  c o s t s . "  D o e s  t h e  t e r m  i n c l u d e  

t r a v e l  c o s t s  o f  t h e  t a x p a y e r ?  D o e s  t h e  t e r m  i n c l u d e  l o s s  o f  

t a x p a y e r  w a g e s  r e s u l t i n g  f r o m  l i t i g a t i o n  p r e p a r a t i o n ?

If t h e  c i v i l  p e n a l t y  is o n l y  a s m a l l  p a r t  o f  t h e  t o t a l  a c t i o n  

a n d  t h e  t a x p a y e r  p r e v a i l s  o n  t h e  c i v i l  p e n a l t y  b u t  l o s e s  o n  t h e  

m o r e  s u b s t a n t i a l  m o n e t a r y  i s s u e s ,  w o u l d  a l l  a t t o r n e y  f e e s  b e  

r e c o v e r a b l e ?

U n l e s s  a d e q u a t e  f u n d i n g  w a s  p r o v i d e d  t o  t h e  r . e p a r t m e n t  o f  

R e v e n u e ,  t h e  D e p a r t m e n t  m i g h t  h a v e  to f o r e g o  c o u r t  c a s e s  

b e c a u s e  o f  l a r g e  p o t e n t i a l  c o s t s .  T h i s  w o u l d  b e  a t r a g e d y  i f  

s u b s t a n t i a l  t a x  d o l l a r s  w e r e  i n v o l v e d  in a p a r t i c u l a r  c a s e .

T h e  D e p a r t m e n t  w o u l d  n e e d  a d d i t i o n a l  c o n f e r e n c e  o f f i c e r s .  T h e  

b i l l  w o u l d  e n c o u r a g e  m o r e  l i t i g a t i o n .



I n c i d e n t a l l y ,  a t a x p a y e r ,  for F e d e r a l  In co m e  Tax p u r p o s e s ,  ca n 
w r i t e  o f f  u n d e r  c u r r e n t  law the t o t a l  e x p e n s e s  i n c u r r e d t o  
p i e p a r e  an a p p e a l  of a tax iss ue . A l r e a d y ,  p a r t  of  l i t i g a t i o n  

c o s t s  are b o r n e  by a g o v e r n m e n t  ag e n c y .

F i s c a l  I m p a c t

Scientific development of a fiscal note is impossible.
H o w e v e r ,  the c o s t s  to the S t a t e  as a w h o l e  w o u l d  be 
m a g n a n i m o u s .  The c o s t  a t t r i b u t a b l e  to tax a p p e a l s  w o u l d  be 

o n l y  a s m a l l  pa r t of the o v e r a l l  f i s c a l  i mp ac t.

In 1981, HB 227, a bill s i m i l a r  to SB 8 63  but  r e l a t i n g  o n l y  to 
ta x es , w as  i n t r o d u c e d .  The p r e v i o u s  A u d i t  D i r e c t o r ,  Ga r y t. 
J e n k i n s ,  e s t i m a t e d  l o s s e s  to the G e n e r a l  Fu nd  of $ 5 0 0 , 0 0 0  pe r 
year. I see no r e a s o n  to c h a n g e  t h a t  e s t i m a t e .  The $ 5 0 0 , 0 0 0  

r e l a t e s  to tax a p p e a l s  only.

R R K / g b
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Introduced: 3/17/82
Referred: Judiciary ana

Finance

IK T HE SENATE BY T H E  FINANCE COMMITTEE

SENATE BILL NO. 863

IN T HE L E G I S I A T U R E  OF T H E  STATE OF ALASKA

TWELFTH L E G I S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act p r o v i d i n g  for the award of costs and attorney

BE IT ENACTED BY T H E  LE G I S L A T U R E  OF T H E  STATE OF ALASKA:

* Section 1. AS 12.45 is amended by adding ° no w  section to read:

Sec. 12.45.145. COSTS AND ATT3RNFY FEES FOR ACQUITTED DEFENDANT.

(a) If a judgment of acquittal is entered in favor of a defendant 

charged with c o m m i t t i n g  an offense under state law, the court may allow 

the defendant tc recover the actual costs of defending the action, 

including actual attorney fees, from the state. The court shall enter 

on the record the amount of costs awarded to an acquitted defendant.

(b) If a defendant is charged in the same a c t i o n  with more than

one offense, he may not receive an award under this section if a judgment.1 

of guilty is entered against h i m  on any offense or lesser included 

offense in that action.

(c) This s e c tion does not apply to a defendant represented by 

counsel at public expense.

* Sec. 2. AS 05.50 is amended by adding new sections to read;

AR T ICLE 7. COSTS AND A T T O R N E Y  FEES IN ADMI N I S T R A T I V E

PROCEEDINGS AND COURT ACTIONS.

Sec. 09.50.410. AWARD OF COSTS AND A T T O R N E Y  FEES TO RESPONDENT IN 

A D M I N I S T R A T I V E  PROCEEDING. (a) If an a dministrative proceeding is

fees incurred b y  defendants acquitted of offenses and 

by individuals who prevail in c e r tain state a d m i n i s t r a­

tive proceedings-, changing Rules 79 and 82, Rules of 

Civil Procedure; and p r oviding for an effective date."

-1- SB 863
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c ommenced b y  a state agency a g a inst a p e r s o n  to impose a civil penalty 

or to revoke, suspend, limit, or c o n d i t i o n  a right, authority, license, 

or privilege and the proceedings t e rminate without t he i m p o sition of a 

civil p e n a l t y  or the revocation, suspension, limitation, or c o n d i t i o n i n g  

of a right, authority, license, or privilege, the h e a r i n g  officer or 

other official who presides over the proceeding m a y  allow the respondent 

to r e c over from the state his actual costs of defense, including actual 

a t t o r n e y  fees.

(b) In this section "state agency" means a department, office, 

a g e n c y  or other i n s t r u m e n t a l i t y  of the state.

Sec. C 9 . 50.420. AWARD OF COSTS AND ATTO R N E Y  FEES TO DEF E N D A N T  IN 

CIVIL A C TION B R O U G H T  BY T H E  STATE. (a) If an individual defendant 

p revails in a civil a ction b r o ught by the state against that defendant, 

the court m ay al l o w  the defendant to recover the actual costs of d e f e n d­

ing the action, including actual attorney fees, from the state.

(b) This section does not apply to a defendant represented by 

counsel at public expense.

* Sec. 3. This Act applies only to actions in which a judgment of a c q u i t­

tal is entered, or to a d m i n i s t r a t i v e  proceedings or civil actions that are

t e r m i n a t e d / o n  or after the effective date of this Act.I- . —>
* Sec. 4. S e c t i o n  2 of this Act has the effect of changing Rules 79 and 

•32, Rules of Civil Procedure, to provide for the award of costs and attorney 

fees to defendants who prevail in civil actions brought by the state.

* Sec. 5. This Act takes effect i m m e d i a t e l y  in acc o r d a n c e  with AS 01.10.- 

070(c) .

- 2 - SB 863



A ppe lla te  R ules 508
Rule 508. Costs.

(a) Dismissal or Denial. If an appeal is dismissed or peti­

tion denied by the appellate court, costs shall not be allowed to 

the appellee or respondent, unless otherwise ordered by the 

court.

(b) Affirmance of Judgment. In all cases of affirmance of 

a judgment or any order or decision of the superior court, 

costs shall be allowed to the appellee or respondent unless 

otherwise ordered by the court

(c) Reversal of Judgment or Order. In cases of reversal of 

any judgment, order or decision of the superior court, costs 

shall be allowed the appellant or petitioner unless otherwise 

ordered b y  the court.

(d) Costs to be Awarded. W h e n  costs are awarded in the 

appellate court, they shall include, unless the coi’ i  otherwise 

orders, the filing fee, the costs of preparing the original rec­

ord and transcript, and the costs of duplicating and mailing 

briefs. Costs for duplicating b. iefs will not be awarded in ex­

cess of the rate generally charged by printers in the city in 

which counsel is located.(e) Attorney’s Fees. Where costs are allowed in the appel­late court, attorney's fees may also be allowed in an amount to be determined by the court. I f  the court determines that an appeal or cross-appeal is frivolous or that it has been brought simply for purposes of delay, actual attorney's fees may be aw’arded to the appellee or cross-appellee.(f) Procedure Where Allowed. Where costs are allowed in the appellate cour:, the clerk shall insert the amount thereof ' in the body of this mandate or other process sent to the court below, and annex to the same the bill of items taxed in detail. (Supreme Court Order 439 effective November 15, 1980)

Alaska R of C 12/80 A R  111



M a r c h  2 4 ,  1 9 8 2

T h e  H o n o r a b l e  P a t  R o d e y  

A l a s k a  S t a t e  S e n a t e  

C h a i r m a n ,  J u d i c i a r y  C o m m i t t e e  

P o u c h  V

J u n e a u ,  A K  9 9 8 1 1

R e :  S e n a t e  B i l l  8 6 3

D e a r  S e n a t o r  R o d e y :

S e c t i o n  2  o f  t h e  r e f e r e n c e d  b i l l  a l l o w s  t h e  a w a r d  

o f  " a c t u a l  a t t o r n e y  f e e s "  w h e r e  a n  a g e n c y  c o m m e n c e s  a  p r o ­

c e e d i n g  t o  i m p o s e  a  c i v i l  p e n a l t y  o r  t o  r e v o k e ,  s u s p e n d ,  

l i m i t  o r  c o n d i t i o n  a  r i g h t ,  a u t h o r i t y ,  l i c e n s e  o r  p r i v i l e g e  

a n d  t h e  p r o c e e d i n g s  t e r m i n a t e  w i t h o u t  t h e  i m p o s i t i o n  o f  t h e  

p e n a l t y .  I n  m y  o p i n i o n ,  t h e  b i l l  d j e s  n o t  g o  f a r  e n o u g h .

F i r s t ,  t h e  d e c i s i o n  t o  a w a r d  a t t o r n e y ' s  f e e s  r e s t s  

w i t h  t h e  h e a r i n g  o f f i c e r  w h o  p r e s i d e d  o v e r  t h e  p r o c e e d i n g .  

B e c a u s e ,  i n  m o s t  c a s e s ,  t h e  h e a r i n g  o f f i c e r  s e r v e s  a t  t h e  

p l e a s u r e  o f  t h e  a g e n c y ,  a n d  h e n c e  i s  n o t  f i n a n c i a l l y  i n d e p e n d e n t  

o f  i t ,  h e  o r  s h e  m a y  b e  r e l u c t a n t  t o  a w a r d  a t t o r n e y ' s  f e e s  

a g a i n s t  h i s  o r  h e r  s u p e r v i s o r s .

S e c o n d l y ,  t h e  a w a r d  o f  " a c t u a l "  a t t o r n e y ' s  f e e s  

m a y  b e  u n n e c e s s a r y .  I n  c i v i l  l i t i g a t i o n ,  a  s u c c e s s f u l  

l i t i g a n t  r e c e i v e s  o n l y  p a r t i a l  a t t o r n e y ' s  f e e s  u n l e s s  t h e  

c a s e  i n v o l v e s  t h e  p u b l i c  i n t e r e s t ,  o r  b a d  f a i t h  o n  t h e  p a r t  

o f  t h e  l o s i n g  p a r t y  c a n  b e  s h o w n .  I s e e  n o  r e a s o n  w h y  t h e  

s a m e  r u l e  s h o u l d  n o t  a p p l y  i n  a d m i n i s t r a t i v e  p r o c e e d i n g s .

M o s t  i m p o r t a n t l y ,  t h i s  b i l l  a w a r d s  a t t o r n e y ' s  

f e e s  o n l y  w h e r e  t h e  a g e n c y  d e c i d e s  n o t  t o  i m p o s e  t h e  p e n a l t y .

I n  t h e  f i r s t  p l a c e ,  t h i s  p r o v i d e s  s o m e  i n c e n t i v e  f o r  t h e  

a g e n c y ,  i n  a  c l o s e  c a s e ,  t o  r u l e  a g a i n s t  t h e  i n d i v i d u a l .  

S e c o n d l y ,  i t  d o e s  n o t  p r o v i d e  f o r  a t t o r n e y ' s  f e e s  w h e r e  t h e  

a g e n c y  d e c i d e s  a g a i n s t  t h e  i n d i v i d u a l ,  t h e  i n d i v i d u a l  a p p e a l s  

t h e  c a s e  t o  t h e  S u p e r i o r  C o u r t  a n d  t h e  t h e  S u p e r i o r  C o u r t  

r e v e r s e s  t h e  a g e n c y ' s  d e c i s i o n .  S i n c e  t h e  a w a r d  o f  a t t o r n e y ' s  

f e e s  i n  a d m i n i s t r a t i v e  a p p e a l s  i s  u s u a l l y  n o m i n a l  ( a r o u n d  

$ 7 5 0 )  a n d  s i n c e  a  s u c c e s s f u l  a p p e l l a n t  h a s  n o  o p p o r t u n i t y  t o  

r e c e i v e  c o m p e n s a t i o n  f o r  a l l  t h e  m o n e y  h e  p a i d  a t t o r n e y s  w h o  

r e p r e s e n t e d  h i m  a t  t h e  h e a r i n g  ( e x c e p t  i n  w o r k m e n ' s  c o m p e n s a ­

t i o n  c a s e s ) , a  p e r s o n  c a n  s p e n d  a  g r e a t  d e a l  o f  m o n e y  o n  t h e  

a d m i n i s t r a t i v e  p r o c e e d i n g s ,  a n d  t h e  a p p e a l ,  f o r  w h i c h  h e  

r e c e i v e s  n e x t  t o  n o  c o m p e n s a t i o n ,  e v e n  t h o u g h  t h e  C o u r t



T h e  H o n o r a b l e  P a t  R o d e y

M a r c h  2 4 ,  1 9 8 2

P a g e  T w o  -•

d e t e r m i n e s  t h a t  t h e  a g e n c y  w a s  w r o n g .

I n  s h o r t ,  I w o u l d  f a v o r  a  p r o v i s i o n  a l l o w i n g  a  

c o u r t  t o  a w a r d  a t t o r n e y ' s  f e e s  i n c u r r e d  i n  t h e  a d m i n i s t r a ­

t i v e  p r o c e s s  i f  t h e  i n d i v i d u a l  o b t a i n s  a  r e v e r s a l  o f  t h e  

a g e n c y ' s  d e c i s i o n .  T h i s  w o u l d  n o t  o n l y  c o m p e n s a t e  t h e  

i n d i v i d u a l s  f o r  p a r t  o f  t h e i r  l o s e s  d u e  t o  a t t o r n e y ' s  f e e s  

b u t  w o u l d  i n  a d d i t i o n  d i s c o u r a g e  a g e n c i e s  f r o m  m a k i n g  

l e g a l l y  o r  f a c t u a l l y  u n s o u n d  d e c i s i o n s .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n .

S i n c e r e l y ,

P a m e l a  F i n l e y  /

P L F / j k a  f e Q  £ t U c t  /

C m iiu .  W W
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C H A I R M A N



ALASKA CODE RE V I S IO N  C O M M I S S I O N

C O M M IS S IO N E R S
J O H N  W . A B B O T T  . C H A IR M A N  

JA M E S  L . B A L D W IN  - V IC E  C H A IR M A N  
P A T R IC K  M . R O D EY  

C H A R L E S  G . A N D E R S O N  
L. S. K U R T Z , JR .

J U D G E  (R e t . )  T H O M A S  B. S T E W A R T

A L A S K A  S T A T E  L E G I S L A T U R E  
P O U C H  Y  . S T A T E  C A P IT O L  

J U N E A U .A L A S K A  9 9 8 1 1  
( 9 0 7 )  4 6 5 . 4 8 7 8

E X E C U T IV E  S E C R E T A R Y  
B IL L Y  G.* B E R R IE R

M E M O R A N D U M

T O : D a v i d  R o g e r s ,  S p e c .  C o u n s e l  

S e n a t e  F i n a n c e  C o m m i t t e e

F R O M :  D i c k e r s o n  R e g a n ,  C o n s u l t a n t

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

D A T E :  A p r i l  2 2 ,  1 9 8 2

R E : C S S B  8 6 4  ( J u d )  c o n t i n u i n g  o f  t h e  

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

A s  y o u  r e q u e s t e d ,  f o l l o w i n g  i s  a  s e c t i o n a l  a n a l y s i s  

o f  C S S B  8 6 4  ( J u d ) :

S e c t i o n  1 .  T h i s  s e c t i o n  e x t e n d s  u n t i l  J u n e  3 0 ,  1 9 8 5 ,

t h e  l i f e  o f  t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .  U n l e s s  t h e  

d a t e  o f  J u n e  3 0 ,  1 9 8 2  i s  e x t e n d e d ,  t h e  c o m m i s s i o n  " e x p i r e s "  o n  

t h a t  d a t e  a n d  c o n t i n u e s  i n  e x i s t e n c e  o n l y  o n e  m o r e  y e a r  " f o r  

t h e  p u r p o s e s  o f  c o n c l u d i n g  i t s  a f f a i r s . "  R e f e r e n c e  A S  4 4 . 6 6 . 0 1 0 .

S e c t i o n  2 .  B y  t h i s  s e c t i o n  t h e  m e m b e r s h i p  o f  t h e

c o m m i s s i o n  i s  i n c r e a s e d  b y  t h e  a d d i t i o n  o f  t w o  p u b l i c  m e m b e r s  

w h o  a r e  n o t  e m p l o y e e s  o f  t h e  s t a t e .  L i k e  t h e  p r e s e n t  p u b l i c  

m e m b e r ,  t h e  a d d i t i o n a l  m e m b e r s  w o u l d  b e  a p p o i n t e d  b y  t h e  g o v e r ­

n o r  f o r  s i x  y e a r  t e r m s .

I f  t h e  b i l l  b e c o m e s  l a w  t h i s  y e a r  w i t h o u t  a n  e f f e c t i v e

d a t e  c l a u s e  o r  a  t r a n s i t i o n a l  s e c t i o n ,  i t  i s  p o s s i b l e  t h a t  t h e  

a d d i t i o n a l  p u b l i c  m e m b e r s '  t e r m s  w o u l d  n o t  b e g i n  u n t i l  

J u l y  1,  1 9 8 3 .

A l t h o u g h  t h e  b i l l  i s  w o r k a b l e  a s  i t  i s ,  a  t r a n s i t i o n  

s e c t i o n  c o u l d  b e  a d d e d  i n  a  f o r m  l i k e  o n e  o f  t h e  f o l l o w i n g :

A L T E R N A T I V E  1.

T R A N S I T I O N .  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  

o f  A S  2 4 . 2 0 . 0 7 5 ( b ) ,  t h e  t e r m  o f  t h e  a d d i ­

t i o n a l  p u b l i c  m e m b e r s  a p p o i n t e d  b y  t h e  

g o v e r n o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  

A c t  b e g i n s  o n  t h e  d a t e  o f  a p p o i n t m e n t  a n d  

e n d s  J u n e  3 0  1 9 8 8 .



D a v i d  R o g e r s ,  S p e c .  C o u n s e l  

A p r i l  2 2 ,  1 9 8 2  

P a g e  2

A L T E R N A T I V E  2.

T R A N S I T I O N .  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  

o f  A S  2 4 . 2 0 . 0 7 5 ( b ) ,  t h e  t e r m  o f  t h e  a d d i ­

t i o n a l  p u b l i c  m e m b e r s  a p p o i n t e d  b y  t h e  

g o v e r n o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  

A c t  b e g i n s  o n  t h e  d a t e  o f  a p p o i n t m e n t ;  t h e  

t e r m  o f  o n e  e n d s  J u n e  3 0 ,  1 9 8 4  a n d  t h e  

t e r m  o f  t h e  o t h e r  e n d s  J u n e  3 0 ,  1 9 8 6 ,  a s  

d e s i g n a t e d  b y  t h e  g o v e r n o r .

T h e  t e r m  o f  t h e  e x i s t i n g  p u b l i c  m e m b e r  e x p i r e s  

J u n e . 3 0 ,  1 9 8 2 .  T h e  s e c o n d  a l t e r n a t i v e  a b o v e  w o u l d  s t a g g e r  

t h e  s i x  y e a r  t e r m s  o f  t h e  t h r e e  p u b l i c  m e m b e r s .

S e c t i o n  3 .  T h e  c h a n g e  o n  p a g e  2,  l i n e  1 4 ,  c o r r e c t s  

a n  e r r o r  i n  t h e  n a m e  o f  t h e  A m e r i c a n  L a w  I n s t i t u t e  a s  i t  

a p p e a r s  i n  A S  2 4 . 2 0 . 2 7 5 ( c ) ( 2 ) .

T h e  c h a n g e  o n  p a g e  2 ,  l i n e  1 6 ,  m a k e s  i t  s p e c i f i c  

t h a t  t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  i s  o n e  o f  t h e  c o m m i t t e e s  

o f  t h e  l e g i s l a t u r e  w h o s e  r e c o m m e n d a t i o n s  f o r  c h a n g e s  i n  l a w  

w i l l  b e  r e v i e w e d  a n d  c o n s i d e r e d  b y  t h e  c o m m i s s i o n .  T h i s  i s  

e x i s t i n g  p r a c t i c e .

S e c t i o n  4 .  T h i s  s e c t i o n  r e q u i r e s  t h e  c o m m i s s i o n  t o  

c o n t i n u e  i t s  p r e s e n t  p r a c t i c e  o f  p r e p a r i n g  a  s e c t i o n a l  a n a l y s i s  

o f  i t s  d r a f t  l e g i s l a t i o n .  I t  i s  s p e c i f i e d  t h a t  t h e  a n a l y s i s  

b e  i n  " l a n g u a g e  t h a t  i s  u n d e r s t a n d a b l e  t o  a  l a y m a n . "

T h e  c o m m i t t e e  h e a r i n g ,  i f  i t  i s  h e l d  A p r i l  2 3 ,  1 9 8 2 ,  

c o i n c i d e s  w i t h  a  m e e t i n g  o f  t h e  c o m m i s s i o n  i n  J u n e a u .  T h e r e ­

f o r e ,  t h e  c o m m i s s i o n  m e m b e r s  w i l l  b e  a v a i l a b l e  t o  a n s w e r  y o u r  

c o m m i t t e e ’s q u e s t i o n s .

D R : c h w



M E M O R A N D U M

T O :  S e n a t o r  D o n  B e n n e t t  a n d  S e n a t o r  E d  D a n k w o r t h

C o - C h a i r m e n ,  S e n a t e  F i n a n c e  C o m m i t t e e

F R . O M :  D i c k e r s o n  R e g a n ,  C o n s u l t a n t

A l a s k e  C o d e  R e v i s i o n  C o m m i s s i o n

D A T E : A p r i l  1 3 ,  1 9 3 2

R E :  C S S B  8 6 4 - - C o n t i n u i n g  t h e  A l a s k a  C o d e

R e v i s i o n  C o m m i s s i o n

T h i s  i s  t o  r e v i e w  t h e  h i s t o r y  o f  C S S B  8 6 4  a n d  t o  

p o i n t  o u t  t h e  t i m e  p r e s s u r e  o n  t h e  b i l l .  I t  v a 3  r e f e r r e d  t o  

y o u r  c o m m i t t e e  v e r y  r e c e n t l y  o n  A p r i l  7 ,  1 9 8 2 .

E x i s t i n g  l a w ,  A S  4 4 . 6 6 . 0 1 0 ( a ) ( 8 ) ,  t e r m i n a t e s  t h e  

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  J u n e  3 0 ,  1 9 8 2 ,  s u b j e c t  t o  i t s  

c o n t i n u i n g  a n o t h e r  y e a r  " f o r  t h e  p u r p o s e  o f  c o n c l u d i n g  i t s  

a f f a i r s ."

A f t e r  a  j o i n t  h e a r i n g  o f  H o u s e  J u d i c i a r y  a n d  S e n a t e  

S t a t e  A f f a i r s  o n  M a r c h  9 t h ,  b o t h  c o m m i t t e e s  i n t e n d e d  t o  i n t r o ­

d u c e  c o n t i n u a t i o n  b i l l s  ( s e e  S e n a t e  J o u r n a l  f o r  M a r c h  1 5 t h  a t  

p a g e s  5 7 2 - 5 7 4 ;  H o u s e  J o u r n a l  f o r  M a r c h  1 2 t h  a t  p a g e  7 7 7 ) .

A s  i t  h a p p e n e d ,  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  d i d  

n o t  i n t r o d u c e  a  b i l l  b e c a u s e  t i m e  f o r  i n t r o d u c t i o n  o f  b i l l s  

r a n  o u t .  F o r  r e a s o n s  u n r e l a t e d  t o  t h e  m e r i t s ,  t h e  c o m m i t t e e  

c h o s e  t o  r e l y  o n  t h e  S e n a t e  b i l l  r a t h e r  t h a n  t o  a s k  f o r  

s u s p e n s i o n  o f  t h e  r u l e s  t o  i n t r o d u c e  i t s  b i l l  i n  t h e  H o u s e .

I  a m  i n f o r m e d  t h e  b i l l  i n  t h e  f o r m  y o u r  c o m m i t t e e  h a s  i t  i s  t h e  

b i l l  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  w o u l d  h a v e  i n t r o d u c e d .

These t h i n g s  can be checked w i t h  House J u d i c i a r y  s t a f f .
T h e  r e s u l t  i s  t h a t  t h e  H o u s e  i s  n o t  d o i n g  c o m m i t t e e  

w o r k  o n  i t s  v e r s i o n  o f  a  c o n t i n u a t i o n  b i l l .

I  d o  n o t  k n o w  h o w  m u c h  w o r k  t h e  H o u s e  w i l l  d o  o n  t h e  

b i l l ,  b u t  i t s  s e e m s  a n  e a r l y  a r r i v a l  o f  t h e  b i l l  i n  t h e  H o u s e  

w o u l d  h e l p  a s s u r e  i t  w i l l  h a v e  t i m e  f o r  p a s s a g e .



S e n a t o r  D o n  B e n n e t t  a n d  S e n a t o r  E d  D a n k w o r t h  

A p r i l  1 3 ,  1 9 8 2  

P a g e  2

I  w i l l  b e  g l a d  t o  a n s w e r  a n y  q u e s t i o n s  o r  t o  t r y  

t o  g e t  a n s w e r s  f o r  y o u  t o  a n y  q u e s t i o n s  I  c a n n o t  a n s x ^ e r .

D R :c h w
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I . REOUFJST • • .
B i l l / R e s o l u t i o n  N o .  S E N A T E  B I L L  N O .  8 6 4 __________________

Title A11 Act continuing tne exi s t e n c e  ot the Alaska Cooe Revision Co m -

mission and amen d i n g  the statutes, etc Date 4-12-82 

R e quested by: Senate F i n a n c e  C o mmittee

II. F I S C A L  D E T A I L  T , , „  ,
A g e n c y  Affected. L e g i s l a t i v e  A f f airs A g e n c y

P r o g r a m  Category A f f e c t e d  General Government"

BRU, Program, Or Subprogram(s) A f f e c t e d_________ _________________________________
(Note: If more than one budget component is affected, separate line-itera 

amounts and funding .for each c o m p o n e n t  in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

100 P E R S O N A L  SERVICES
200 T R A V E L
300 CO N T P A C T U A L
400 COMMODITIES
500 E Q U I P M E N T
600 LAND & STRUCTURES
700 ('RANTS, C L A I M S , E T C .

FY 82 FY 83 F Y’ 84 FY 85 FY 86 FY 87

101.1 111.2 122.3
35.4 39.0 42.9
96.6 106.3 116.9
5.2 5.7 6.3 •

• .

*
A>.% O A .

F U N DING (Thousands < f Dollars)

238.3 262.2 288.4
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F E D ERAL FUNDS \ \  
OTHER (Specify Source)

238.3 262.2
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III. ANAL Y S I S  (See Fiscal Note Preparation'-^nstruction, Section III) 

Fiscal Ye a r  1983: (Fiscal Years 1984 and 19^85 - add 10% per year)

Perso n a l  S e r v i c e s -------------------------- ;--------------------------

S ecretary - Range 12K - for 12 m o n t h s  @$2,379 per month 

R e s e a r c h  Director - Range 23C -'for 12 mo @$4,231 per mo. 

Pluc benefits at 27%

12 m o n t h l y  hearings ----------  $29,278

1 h e a r i n g  rural A l aska ----- 6,136

Co n t r a c t u a l  Services -------------------------------------------------

101.1

3 5 . 4

96.6

T e lephone @$294 per m o n t h  - $3,528 R e n ts/Leases - $2,943

P r i n t i n g / a d v e r t i s i n g  --------- 2,354 C o n s u l t a n t s  ----  87,800'

Supplies and M a t e r i a l s --------------    5.2

P r i n t i n g  s u p p l i e s / m a t e r i a l s  - @$196 per m o n t h  - $2,352 

S t a t i o ne r y and office s u p p l i e s ------------------$2,825/ ___ _

4-12-82__________________ PREPARED BY_____

A G E N C Y ____________
P H O N E  465-3850 "
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ALASKA CODE R E V I S IO N  C O M M I S S I O N

C O M M IS S IO N E R S
JO H N  W . A B B O TT  - C H A IR M A N  

JA M E S  L . B A L D W IN  . V IC E  C H A IR M A N  
P A T R IC K  M. R O D EY  

C H A R L E 6  G . A N D E R S O N  
L. S. K U R T Z . JR .

J U D G E  (R E T .) T H O M A S  B. S TE W A R T

A L A S K A  S T A T E  L E G I S L A T U R E  
P O U C H  Y  - S T A T E  C A P IT O L  

J U N E A U , A L A S K A  9 9 8 1 1  
( 9 0 7 )  4 6 5 . 4 8 7 8

EX EC U T IV E  SECRETARY
B IL L Y  G . BERR1ER

M E M O R A N D U M

T O :  S e n a t o r  P a t r i c k  M .  R o d e y

A l a s k a  S t a t e  L e g i s l a t u r e

F R O M :  D i c k e r s o n  R e g a n ,  C o n s u l t a n t

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

D A T E :  A p r i l  3 0 ,  1 9 8 2

R E :  C S S B  8 6 4  ( F i n )  ( c o n t i n u i n g  t h e  c o d e

r e v i s i o n  c o m m i s s i o n )

I  w a l k e d  u p  S e w a r d  S t r e e t  w i t h  y o u  t h i s  n o o n ,  a n d  

w e  t a l k e d  a b o u t  C S S B  8 6 4  ( F i n )  t o  c o n t i n u e  t h e  c o d e  r e v i s i o n  

c o m m i s s i o n .

S o o n  t h e r e a f t e r  I h a d  a  t e l e p h o n e  c a l l  f r o m  T o m  

S t e w a r t .  H e  h a d  t a l k e d  w i t h  S p e a k e r  J o e  H a y e s  d u r i n g  t h e  

n o o n  h o u r  a b o u t  t h i s  b i l l  a n d  s a i d  H a y e s  w a s  " v e r y  c o o p e r a t i v e "  

a b o u t  m o v i n g  i t  a l o n g .

I a t t a c h  m a t e r i a l  I  h a d  l e f t  w i t h  J u d g e  S t e w a r t  

( f o r  y o u r  i n f o r m a t i o n ) .

D R :c h w

A t t a c h m e n t s
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M E M O R A N D U M

C o m m i s s i o n e r  T h o m a s  B .  S t e w a r t  

A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  r *
. * ‘ 1 ,'’ ■■*»• ••• ;\“'r "

. • - * ' * ..;U t. ' '

D i c k e r s o n  R e g a n ,  C o n s u l t a n t  

D A T E :  A p r i l  3 0 ,  1 9 8 2

' >■; :
R E :  C S S B  8 6 4  ( F i n )  ( c o n t i n u i n g  t h e  A C R C )

I  l e f t  a  c o u p l e  o f  m e s s a g e s  c o n c e r n i n g  p a s s a g e  o f  

C S S B  8 6 4  ( F i n ) .  I t  p a s s e d  t h e  S e n a t e  w i t h  a . 2 0 - 0  v o t e  A p r i l  2 9 .

A t  t h e  c o m m i s  J o n  m e e t i n g ,  I  b e l i e v e  y o u  s a i d  y o u  

w o u l d  a s k  J o e  H a y e s  t o  i. e l / * r  t h e  b i l l  d i r e c t l y  t o  R u l e s  w h e n  

i t  c a m e  t o  t h e  H o u s e .

T h a t  r e f e r r a l  w o u l d  b e  f i n e ,  a n d  b y  t h i s  n o t e  I  j u s t  

p a s s  a l o n g  w h a t  i n f o r m a t i o n  I  h a v e .

B e f o r e  t r y i n g  t o  c a l l  y o u  a b o u t  S e n a t e  p a s s a g e  o f  t h e  

b i l l ,  I s t o p p e d  b y  t o  s e e  t h e  H o u s e  J u d i c i a r y  s t a f f  a s k i n g  t h e  

q u e s t i o n  o n  t h e  a t t a c h e d  p e n c i l e d  n o t e .  I  r a n  i n t o  R a m o n a  

B a r n e s  w h o  s a i d  s h e  w o u l d  n o t  b e  o f f e n d e d  i f  h e r  c o m m i t t e e  

w e r e  b y - p a s s e d .  *:•

I  t h e n  s t o p p e d  t o  s e e  L i n d a  W i l d e  i n  R u l e s  ( o t h e r  

p e n c i l e d  n o t e  a n d  a t t a c h m e n t s )  . L i r . c a  i n f o r m e d  m e  t h e  b i l l  

w o u l d  h a v e  t o  h a v e  a  h e a r i n g  i n  R u l e s  i f  i t  h a d  n o t  h a d  a  

h e a r i n g  i n  a n y  o t h e r  H o u s e  c o m m i t t e e .  S h e  a l s o  s a i d  t h e  l e g i s ­

l a t u r e  w o u l d  n o t  b e  a d j o u r n i n g  f o r  t e n  d a y s .  L i n d a  d i d  n o t  s p j  

w h a t  w o u l d  b e  g a i n e d  b y  a  r e f e r r a l  d i r e c t l y  t o  R u l e s .  Y o u  

k n o w  t h e  l e g i s l a t i v e  p r o c e s s  b e t t e r  t h a n  a n y  o f  u s ,  a n d  I  j u s t  • 

p a s 8 a l o n g  t h e  c o m m e n t s  w i t h o u t  a n y  j u d g m e n t  a b o u t  t h e m .

• . , l! ' ? 1 *
T h e r e  w a s  a  j o i n t  m e e t i n g  o f  H o u s e  J u d i c i a r y  a n d  

S e n a t e  S t a t e  A f f a i r s  c o n c e r n i n g  s u n s e t t i n g  t h e  c o m m i s s i o n  o n  

M a r c h  9 t h ,  b e f o r e  S B  8 6 4  w a s  i n t r o d u c e d .  I  n e g l e c t e d  t o  

m e n t i o n  t h a t  t o  L i n d a ,  a n d  d o n ' t  k n o w  w h e t h e r  i t  a f f e c t s  t h e  

r u l e  t h a t  a  S e n a t e  b i l l  m u s t  h a v e  a  h e a r i n g  i n  t h e  H o u s e .

T O :

F R O M :



C o m m i s s i o n e r  T h o m a s  B .  S t e w a r t  

A p r i l  3 0 ,  1 9 8 2  

P a g e  2

A s  y o u  p r o b a b l y  k n o w ,  t h e  S p e a k e r  h a s  n o t  b e e n  r e f e r ­

r i n g  b i l l s  t o  c o m m i t t e e s  t h i s  w e e k  a n d  t h e  H o u s e  i s  r e c e s s e d  

u n t i l  1 0 : 0 0  a . m . ,  M o n d a y ,  M a y  3 r d .

( T h e  z e r o  f i s c a l  n o t e  r e p l a c e s  o n e  t h a t  i n c l u d e d  t h e  

e n t i r e  c o m m i s s i o n  b u d g e t . )

D R :c h w

A t t a c h m e n t s
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S E C T I O N A L  A N A L Y S I S  O F  CSSB 864 (FIN)

S e c t i o n  1 .  T h i s  s e c t i o n  e x t e n d s  u n t i l  J u n e  3 0 ,  1 9 8 5 ,  

t h e  l i f e  o f  t h e  A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .  U n l e s s  t h e  

d a t e  o f  J u n e  3 0 ,  1 9 8 2  i s  e x t e n d e d ,  t h e  c o m m i s s i o n  " e x p i r e s "  o n  

t h a t  d a t e  a n d  c o n t i n u e s  i n  e x i s t e n c e  o n l y  o n e  m o r e  y e a r  " f o r  

t h e  p u r p o s e s  o f  c o n c l u d i n g  i t s  a f f a i r s . "  R e f e r e n c e  A S  4 4 . 6 6 . 0 1 0 .

S e c t i o n  2 .  B y  t h i s  s e c t i o n  t h e  m e m b e r s h i p  o f  t h e  

c o m m i s s i o n  i s  i n c r e a s e d  b y  t h e  a d d i t i o n  o f  t w o  p u b l i c  m e m b e r s  

w h o  a r e  n o t  e m p l o y e e s  o f  t h e  s t a t e .  L i k e  t h e  p  e s e n t  p u b l i c  

m e m b e r ,  t h e  a d d i t i o n a l  m e m b e r s  w o u l d  b e  a p p o i n t e d  b y  t h e  g o v e r ­

n o r  f o r  s i x  y e a r  t e r m s .

S e c t i o n  3 .  T h e  c h a n g e  o n  p a g e  2 ,  l i n e  1 4 ,  c o r r e c t s  

a n  e r r o r  i n  t h e  n a m e  o f  t h e  A m e r i c a n  L a w  I n s t i t u t e  a s  i t  

a p p e a r s  i n  A S  2 4 . 2 0 . 0 7 5 ( c ) ( 2 ) .

T h e  c h a n g e  o n  p a g e  2,  l i n e  ? 6 ,  m a k e s  i t  s p e c i f i c  

t h a t  t h e  A l a s k a  L e g i s l a t i v e  C o u n c i l  i s  o n e  o f  t h e  c o m m i t t e e s  

o f  t h e  l e g i s l a t u r e  w h o s e  r e c o m m e n d a t i o n s  f o r  c h a n g e s  i n  l a w  

w i l l  b e  r e v i e w e d  a n d  c o n s i d e r e d  b y  t h e  c o m m i s s i o n .  T h i s  i s  

e x i s t i n g  p r a c t i c e .

S e c t i o n  4 .  T h i s  s e c t i o n  r e q u i r e s  t h e  c o m m i s s i o n  t o  

c o n t i n u e  i t s  p r e s e n t  p r a r e t c e  o f  p r e p a r i n g  a  s e c t i o n a l  a n a l y s i s  

o f  i t s  d r a i t  l e g i s l a t i o n .  I t  i s  s p e c i f i e d  t h a t  t h e  a n a l y s i s  

b e  i n  " l a n g u a g e  t h a t  i s  u n d e r s t a n d a b l e  t o  a  l a y m a n . "

S p i u i t n  5.  T h i s  t r a n s i t i o n a l  s e c t i o n  i s  t h e  o n l y  

c h a n g e  ( a d d i t i o n ;  m a d e  t o  t h e  b i l l  b y  t h e  F i n a n c e  C S .  S i n c e  

t h e  t e r m  o f  t h e  e x i s t i n g  p u b l i c  m e m b e r  e x p i r e s  J u n e  3 0 ,  1 9 8 2 ,  

S e c t i o n  5 s t a g g e r s  t h e  s i x  y e a r  t e r m s  o f  t h e  t h r e e  p u b l i c  

m e m b e r s .
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S E C T I O N A L  A N A L Y S I S  OF CSSB 864 (FIN)

S e c t i o n  1. T h i s  s e c t i o n  e x t e n d s  u n t i l  J u n e  30, 1985, 
t h e  l i f e  o f  the A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n .  U n l e s s  the 
d a t e  o f  J u n e  30, 1 9 8 2  i* e x t e n d e d ,  t h e  c o m m i s s i o n  " e x p i r e s "  o n  
t h a t  d a t e  a n d  c o n t i n u e s  in  e x i s t e n c e  o n l y  o n e  m o r e  y e a r  " f o r  
t h e  p u r p o s e s  o f  con l u d i n g  its a f f a i r s . "  R e f e r e n c e  A S  4 4 . 6 6 . 0 1 0 .

S e c t i o n  2. B y  t h i s  s e c t i o n  t h e  m e m b e r s h i p  o f  t h e  
c o m m i s s i o n  is i n c r e a s e d  b y  t h e  a d d i t i o n  of  two p u b l i c  m e m b e r s  
w h o  a r e  n o t  e m p l o y e e s  c f  the state.. L i k e  t h e  p r e s e n t  p u b l i c  
m e m b e r ,  the a d d i t i o n a l  m e m b e r s  w o u l d  b e  a p p o i n t e d  b y  t h e  g o v e r­
n o r  f o r  s i x  y e a r  terms.

S e c t i o n  3. T h e  c h a n g e  o n  p a g e  2, l i n e  14, c o r r e c t s  
a n  e r r o r  in the n a m e  o f  the A m e r i c a n  L a w  I n s t i t u t e  as it 
a p p e a r s  in A S  2 4 . 2 0 . 0 7 5 ( c ) ( 2 ) .

T h e  c h a n g e  o n  p a g e  2, l i n e  16, m a k e s  it s p e c i f i c  
t h a t  the A l a s k a  L e g i s l a t i v e  C o u n c i l  is o n e  o f  the c o m m i t t e e s  
o f  the l e g i s l a t u r e  w h o s e  r e c o m m e n d a t i o n s  f o r  c h a n g e s  in l a w  
w i l l  b e  r e v i e w e d  a n d  c o n s i d e r e d  b y  t h e  c o m m i s s i o n .  T h i s  is 
e x i s t i n g  p r a c t i c e .

S e c t i o n  4. T h i s  s e c t i o n  r e q u i r e s  the c o m m i s s i o n  to 
c o n t i n u e  its p r e s e n t  p r a c t i c e  of  p r e p a r i n g  a s e c t i o n a l  a n a l y s i s  
o f  its d r a f t  l e g i s l a t i o n .  It is s p e c i f i e d  t h a t  the a n a l y s i s  
b e  in " l a n g u a g e  t h a t  is u n d e r s t a n d a b l e  to a l a y m a n . "

S e c t i o n  5. T h i s  t r a n s i t i o n a l  s e c t i o n  is the o n l y  
c h a n g e  (ad d i t i o n )  m a d e  to the b i l l  b y  the F i n a n c e  CS. S i n c e  
the t e r m  of the e x i s t i n g  p u b l i c  m e m b e r  e x p i r e s  J u n e  30, 1982, 
S e c t i o n  5 s t a g g e r s  t h e  s i x  v e a r  t e r m s  o f  the t h r e e  p u b l i c  
m e m b e r s .



...  n _ ,  ...------

M E M O R A N D U M

TO: S e n a t o r  D o n  B e n n e t t  a n d  S e n a t o r  E d  D a n k w o r t h
C o - C h a i r m e n ,  S e n a t e  F i n a n c e  C o m m i t t e e

F R OM: D i c k e r s o n  R e g a n ,  C o n s u l t a n t
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n

D A T E : A p r i l  13, 1 9 3 2

RE: C S S B  8 6 4 - - C o n t i n u i n g  t h e  A l a s k a  C o d e
R e v i s i o n  C o m m i s s i o n

T h i s  is to r e v i e w  the h i s t o r y  o f  C S S B  8 6 4  a n d  to 
p o i n t  o u t  the t i m e  p r e s s u r e  o n  the bill.. It w a s  r e f e r r e d  to 
y o u r  c o m m i t t e e  v e r y  r e c e n t l y  o n  A p r i l  7, 1982.

E x i s t i n g  law, A S  4 4 . 6 6 . 0 1 0 ( a ) ( 8 ) ,  termin. tes t h e  
A l a s k a  C o d e  R e v i s i o n  C o m m i s s i o n  J u n e  30, 1932, s u b j e c t  to its 
c o n t i n u i n g  a n o t h e r  y e a r  " f o r  the p u r p o s e  o f  c o n c l u d i n g  its 
a f f a i r s ."

A f t e r  a j o i n t  h e a r i n g  o f  H o u s e  J u d i c i a r y  a n d  S e n a t e  
S t a t e  A f f a i r s  o n  M a r c h  9th, b o t h  c o m m i t t e e s  i n t e n d e d  to i n t r o­
d u c e  c o n t i n u a t i o n  b i l l s  (see S e n a t e  J o u r n a l  f o r  M a r c h  1 5 t h  at 
p a g e s  5 7 2 - 5 7 4 ;  H o u s e  J o u r n a l  for M a r c h  1 2 t h  at p a g e  77,').

A s  it h a p p e n e d ,  the H o u s e  J u d i c i a r y  C o m m i t t e e  d i d  
n o t  i n t r o d u c e  a b i l l  because*, t i m e  f o r  i n t r o d u c t i o n  o f  b i l l s  
r a n  out. F o r  r e a s o n s  u n r e l a t e d  to t h e  m e r i t s ,  t h e  c o m m i t t e e  
c h o s e  to r e l y  o n  t h e  S e n a t e  b i l l  r a t h e r  t h a n  to a s k  f o r  
s u s p e n s i o n  c f  the r u l e s  to i n t r o d u c e  it3 b i l l  in t h e  H o u s e .
I a m  i n f o r m e d  t h e  b i l l  i n  the f o r m  y o u r  c o m m i t t e e  h a s  it is the 
b i l l  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  w o u l d  h a v e  i n t r o d u c e d .

These things can be checked with House Judiciary staff.

T h e  r e s u l t  is th a t  the H o u s e  is n o t  d o i n g  c o m m i t t e e  
w o r k  o n  its v e r s i o n  o f  a c o n t i n u a t i o n  b i ll.

I do not know how much *:ork the Mouse will do on the 
bill, but its seems an early arrival of the bill in the House 
would help assure it will have time for passage.



S e n a t o r  D o n  B e n n e t t  a n d  S e n a t o r  E d  D a n k w o r t h  
A p r i l  13, 1 9 8 2  
P a g e  2

I w i l l  b e  g l a d  to a n s w e r  a n y  q u e s t i o n s  o r  t o  t r y  
to g e t  a n s w e r s  f o r  y o u  to a n y  q u e s t i o n s  I c a n n o t  a n s w e r .



THE LEGISLATURE OF THE STATE OF A L A S K A
T W E LFTH LEGISLATURE

FISCAL NOTE

I.
^ L p l u H n n  ^ S B  8 6 4  ( J u d )

Title A l a s k a  C o d e  R e v i s i o n  c o m m i s s i o nTitle___________
R e q u e s t e d  b y  F i n a n c e  C o m m i t t e e Date 4 - 1 2 - 8 ?

II. FISCAL DETAIL 
Agency .\ffected_ Legislative Affairs
Program Categ o r y  A f f e c t e d _______
BRU,. Program, Or Subprogram(s) Affected_

General Government

(Note: If more than one b udget component is affected, separate line-item 
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES 
200 TRAVEL 
300 CONTRACTUAL 
400 COMMODITIES 
500 EQU I P M E N T  '
600 LAND &  STRUCTURES 
700 GRANTS,CLAIMS,ETC.

TOTAL
- 0 -

FUNDING (Thousands of Dollars)

- 0 -

G E N ERAL FUND
FEDERAL FUNDS
O T H E R  (Specify Source)

1

P0SITI0NS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See riscaT Note Preparation Instruction, Section Til)

T h e  f u n d s  for this c o m m i t t e e  are- c o n t a i n e d  in the 
G e n e r a l  A p p r o p r i a t i o n s  A c t  a n d  no a d d i t i o n a l  f u nds 
a r e  r e q u e s t e d .

IV. DATE 4 / 2 7 / 8 2

O r i g i n a l :
c c :

Legislative Finance 
Budget and Management

D i r e c t o rPREPARED BY W a l l y  i l d r r i s o n ,

"AGENCY L e g i s l a t i v e  A f f a i r s  A g e n c y "  

PHONE 4 b P - 3 8 b U

Prime Sponsor (First Legislator Named) 
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AUDIT DIVISION
POUCH W— ALASKA OFFICE BUILDING

/
FINANCE DIVISION

THE LEGISLATURE ;  p o u c h  w f - s t a t e  c a p i t o l

BUDGET AND AUDIT COMMITTEE j  JUNEAU, ALASKA 99811

N o v e m b e r  6, 1981

M e m b e r s  the
L e g i s l a t i . _  B u d g e t  and A u d i t  C o m m i t t e e :

In a c c o r d a n c e  w i t h  the intent of T i t l e  2 4  a n d ' T i t l e  4 4  of 
the A l a s k a  Statu t e s ,  the D i v i s i o n  of L e g i s l a t i v e  A u d i t  was 
m a n d a t e d  to p e r f o r m  a " Sunset" r e v i e w  o f  the A l a s k a  Code 
R e v i s i o n  C o m m i s s i o n .

S i n c e  this D i v i s i o n  is p a r t  of the L e g i s l a t i v e  Bra n c h  as is 
the C o m m i s s i o n ,  we lack the a p p a r e n t  i n d e p e n d e n c e  n e c e s s a r y  
to p e r f o r m  the review.

T h e  D i v i s i o n  c o n t r a c t e d  w i t h  Mr. R. W. P a v i t t  of R.W. Pavitt 
and A s s o c i a t e s ,  Inc. to p e r f o r m  this review. This f i r m  is a 
r e p u t a b l e  p l a n n i n g  a n d  m a n a g e m e n t  c o n s u l t a n t  b u s i n e s s  that 
h a s  b e e n  in o p e r a t i o n  for s e v eral y e a r s  a n d  is l o c a t e d  in 
J u n e a u .

We feel this r e p o r t  d i s c h a r g e s  our r e s p o n s i b i l i t y ,  m a n d a t e d  
u n d e r  T i t l e  24 a n d  T i t l e  44. T h e  r e p o r t  is s u b m i t t e d  for 
y o u r  review.

4
G e r a l d  L. W i l k e r s o n ,  CPA 
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  of L e g i s l a t i v e  Audit



R. w. Pavitt a n d  Associates. Inc. 
P l a n n i n g  C o n s u l t a n t s

October 28, 1981

Leqislative Audit Division 

State of Alaska 
Pouch W
Juneau, Alaska 99811

Att: Merle R. Jenson, Deputy Leqislative Auditor 

Dear Mr. Jenson:

In accordance with the Contract for Services between the Leaislative 

Audit Division and our firm, we have completed a performance review 
of the Alaska Code Revision Commission usinq guidelines and standards 

established in Alaska Statutes for such "sunset" reviews.

The report, entitled A PERFORMANCE REVIEW OF THE ALASKA CODE REVISION 

COMMISSION, is hereby submitted.

R. W. Pavitt, AICP 

President

RWP/bp

130 SEWARD STREET •  ROOM 2 0 5  
JUNEAU. ALASKA 99001 •  < 9 0 7 )5 8 6 -2 0 6 6
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PURPOSE AND SCOPE OF THE REVIEW

Purpose

In accordance with AS 24.20.271(1) and AS 44.66 (Sunset Legislation), 

a review of the Alaska Code Revision Commission was conducted to examine 

the commission's activities, operation, policies and accomplishments.

The purpcse of the review is to determine if the commission has operated 

in a fair, effective, efficient and economical manner in the performance 

of its statutory functions, duties and responsibilities.

As required by AS 44.66.050, this report shall be considered during the 

legislative oversight procedure in determining whether the Alaska Code 

Revision Commission should be continued or reestablished. AS 44.66.010(a) 

currently specifies that this commission will terminate on June 30, 1982, 

but will continue until June 30, 1983 for the purpose of concluding its 

affairs.

Scope

The major areas studied were the commission's operations, policies, 

administration, procedures; and the effectiveness of its recommendations 

in accomplishing its mandated objective of bringing "the law into harmony 

with current needs and conditions" (AS 24.20.075(c)(4)). The review con­

sisted of examination, research, analysis and evaluation of the following:

(1

(2

(3

(4

(5

(6

(7

(8

Applicable Alaska Statutes and amendments thereto;

Minutes of the commission from its inception to the present;

Annual Reports of the Alaska Code Revision Commission dated 
February 1979, February 1980, February 1981;

Records and documents of the commission;

Contracts with consultants;

Commission budgets for FY 77, 78, 79, 80, 81 and 82;

Code revision procedures in other states;

Interviews conducted with:

° an Alaskan representative to the National Conference of 

Commissioners on Uniform State Laws (NCCUSL)



0 Legislative Affairs Agency personnel:

. Co-Revisors of Statutes 

. Director of Legal Services 

. Director of Administrative Services 

0 Legislative Finance Division personnel 

0 present members of the commission 
° former members of the commission 

0 a consultant to the commission 
0 the secretary to the commission

(9) Observation of the Alaska Code Revision Commission during its 

October 12, 1981 meeting in Juneau.

*



ORGANIZATION AND FUNCTION

The Code Revision Commission was established as a permanent commission 

of the legislature by an act of that body (ch 114 SLA 1976). The act 

creating the commission established its membership as consisting of 

two legislators (one from each house appointed by the presiding officer) 

a public member appointed by the governor; a designee of the chief jus­

tice of the supreme court, and a designee of the board of governors of

the Alaska Bar Association. The director of legal services for the

Legislative Affairs Agency or his designee serves as executive secretary 

for the commission.

The commission was created to:

(1) examine the statutes of the state and judicial decisions to dis­

cover defects and anachronisms in the law;

(2) review and consider proposed changes in the law recommended by 

the National Law Institute, the National Conference of Commission 

ers on Uniform State Laws, the Alaska Judicial Council, the Su­

preme Couut, the state or local bar associations, principal de­

partments, agencies, boards and commissions of the executive o*-

judicial branch, and committees of the legislative branch;

(3) receive and consider suggestions from the Alaska bench and bar, 

public officials, organizations and individuals as to areas of 

the law needing revision and remedy;

(4) recommend changes in law needed to eliminate antiquated and in­

adequate rules of law and to bring the law into harmony with 

current needs and conditions.

The commission was empowered to:

(1) hold public hearings and other meetings as necessary throughout 

the state, and to determine an appropriate quorum for conducting 

business;

(2) establish one or more subcommissions to assist it in the per­

formance of its duties.



The staff of the Legislative Affairs Agency serves as staff for the 

commission, and (subject to appropriations for the purpose) contracts 

with other agencies or persons for the performance of necessary ser­

vices for the commission.

Funds considered necessary for the commission (per diem, travel, con­

tract expenses) are to be sought in a formal budget request to the 

legislative council. (Appronriated funds are dispersed and accounted 

for under procedures required by the Legislative Affairs Agency).

All branches of state government are directed to provide information and 

documents required by the commission necessary to the accomplishment of 

its work.

The commission is directed to submit its reports and recommendations, and 

draft legislation as to revision of law, to the Legislative Council, and 

shall distribute them to the governor, members of the legislature, and 

the chief justice of the supreme court.

In 1977, membership on the commission was broadened to include a "desig­

nee of the governor who is an attorney employed by the executive branch 

of the state government." (ch 57 SLA 1977).

The enabling legislation was further amended in 1980 to:

(1) clarify the name of the commission as the Alaska Code Revision 

Commission;

(2) establish 6 year terms for the public member and the designee of 

the Alaska Bar Association board of governors, and prescribe the 

manner in which vacancies are filled;

(3) clarify the per diem and travel allowances provided members of 

the commission; and,

(4) prescribe the manner in which the public member and the designee of 

the board of governors shall detc-rminr the length cf their respec­

tive terms of office.



The amending act (ch 44 SLA 1980) also brings the Alaska Code Revision 

Commission (AS 24.20.075) within the purview of the sunset law,

(AS 44.66.010), and adds the name of the commission to the list of 

boards and commissions scheduled to expire on June 30, 1982.

«



REPORT CONCLUSION

Policy Issues

This review discusses issues raised as a result of our analysis and 

evaluation of the commission's responsibilities, structure, operations 

and procedures. Resolution of those policy matters will require 

legislative action. In debating these issues, the leqislative oversight 

committees should consider the findings and alternatives presented in 

this report in reaching their decision.

Report Conclusion

In our opinion, the Alaska Code Revision Commission should not be con­

tinued in its present form.

That conclusion is supported by the following rationale:

• In the 5 years since its establishment, the commission has met 

45 times. In terms of substantive revisiors adopted into law 

by the Alaska Legislature, the results of the commission's work 

have not been commensurate with the thousands of hours devloted 

tc he effort (see Appendix A)

a The duties and responsibilities assigned to the commission by 

the enabling act (AS 24.20.075) are substantially similar to 

those mandated t:o the Legislative Council, the Legislative 

Affairs Agency and the Co-revisors of Statutes (AS 01.05.036; 

24.20.060(4); 24.20.065(a); and 24.20.070(b)). Such dupli­

cation of responsibilities tends to create tensions and con­

flict among legislative agencies which is not in the best 

interests of state government (see Appendix B)

a The subject matter considered by the commission is Jj&sfuently 

not consistent with legislative needs and priorities .

The creation of the code revision commission resulted from a bill (SB 665) 

submitted by Senators Rodey and Rader in 1976. The commission envisioned



in the bill was to be "within the legislative Affairs Agency" and 

"staffed by the agency". Membership was to include four legislators, 

four public members, a designee of the Alaska Bar Association and 

a designee of the chief justice cf the supreme court. Substantive 

changes were made to the Rodey-Rader bill, and 'when it emerged from 

the legislative process as chapter 114 SLA 1976, the new commission 

had a different lineup of membership, and quasi-independent status as 

a "permanent commission of the legislature." Although the "Director 

of Legal Services for the Legislative Affairs Agency serves as execu­

tive secretary for the commission", the relationship betv/een the co­

mmission and the agency is not sharply defined; and the responsibilities 

assigned to the commission are, in part, duplicative of revision tasks 

already required of the Legislative Council, the Legislative Affairs 

Agency and the Revisors of Statutes.

A major difference between Alaska's code revision commission and the 

prestigious California Law Revision Commission (after which it was in­

tended to be patterned) is the manner in which subjects come before the 

commission for consideration. In the California model, topics for 

commission study are restricted to those approved by concurrent resolu­

tion of the Legislature. This system assures legislative concern and 

interest in the recommendations of the commission, and provides certainty 

that the subjects considered are consistent with the Legislature's de­

sires and priorities.

wering a 1979 inquiry by the commission as regarding 

code revision procedures, 10 responded that the legislature itself 

(through its judiciary committees, leqislative council or special co­

mmittees) accomplished needed revisions. Revisors of Statutes and 

legislative affairs agencies accomplished revision work in 14 other 

jurisdictions. 11 states reoorted nermanent law revision commissions, 

but of these, four are empowered to deal only with non-substantive 

revisions (see Appendix C).

Of 35 states an
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Substantive revision of politically-sensitive law in Alaska has been 

successfully accomplished in the past by legislatively-appointed 

special commissions (as in the case of the major Criminal Code re­

vision), or by a special committee of the legislature such as the 

committee that revised Title 4 (Alcoholic Beverages). A special co­

mmittee is currently working on a major overhaul of Title 29 (Municipal 

Government).

Despite perceived conflicts resulting from the present statutory struc­

ture of the code revision commission, its broad-based membership of 

legislative, executive and judicial branch representatives, as well as 

the public and Alaska Bar members, provide a breadth of legal knowledge, 

perception and experience that has much potential value as an advisory 

function to the lawmaking process. Particularly in areas of generally 

low legislative interest such as probate law, security law, real property 

conveyancing, bankruptcy law and the like, the commission has shown that 

it can provide necessary expertise in recommending statutory revision 

that "will bring the law into harmony with current needs and conditions." 

(AS 24.20.075(c)(4)).

While this report concludes that the Alaska Code Revision Commission 

should not be continued in its present form, we believe that if the 

legislature desires to continue the commission after June 30, 1982,

AS 24.20.075 should be substantively amended to eliminate the perceived 

conflicts with other legislative agencies, as well as to clarify the 

duties and responsibilities of the commission and its relationship to 

the Legislative Council. The Findings and Recommendations section of 

this report is thus divided into two parts. If the oversight committee 

considering this performance review opts to recommend termination of the 

commission, Part 1 includes the recommended procedure. Part 2 recommends 

statutory changes that should be considered if the committee wishes to 

recommend continuation of the Alaska Code Revision Commission.

* * *



FIND INGS AND RECOMMENDATIONS

P A R T  1
[TO TERMINATE THE ALASKA CODE REVISION COMMISSION - AS 44.66.010(a)(8)] 

Recommendation No. 1

Repeal AS 24.20.075 effective June 30, 1983.

If the decision is made to terminate the commission, it will continue 

in existence until June 30 of 1983 for the purpose of concluding its 

affairs (AS 44.66.010(b)).

The FY 83 budget of the commission should contair sufiicient funds for 

concluding its contractual obligations, submitting its final report, 

and transferring its records, files and office equipment to the Legis­

lative Affairs Agency.

P A R T  2
[TO CONTINUE OR REESTABLISH THE ALASKA CODE REVISION COMMISSION -

AS 44.66.010(c)]

Recommendation No. 1

Amend AS 24.20.075 to require that the commission annually file a report 

to * he Legislative Council which shall contain a calendar of topics se­

lected by it for study, including a list of the studies in progress anc 

a list of topics intended for future consideration. After the filing of 

the first report, the commission shall confine its studies to those topics 

set forth in the calendar contained in its last preceding report which are 

thereafter approved for its study by resolution of the Legislative Council. 

The commission shall also study any topic w hich the legislature, by con­

current resolution, refers to it for such study.



The purpose of this recommended amendment is two-fold:

(1) to improve communication and understanding betv/een the legis­

lative council and the commission; and,

(2) to avoid conflict between special committees of the legisla­

ture and the commission with regard to study topics.

Recommendation No. 2

Amend AS 24.20.075 to clarify the ;o1e of the commission as an advisory 

body.

Conflict has arisen from time to time with respect to the actual drafting 

of l£:gisl ation by the commission.. .a task that is clearly assigned to the 

Legislative Affairs Agency division of legal services by the legislative 

council.

Recommendation No. 3

Amend AS 24.20.075 to delete (c)(1).

AS 24.20.075(c)(1) states that the commission shall examine the statutes 

of the state and judicial decisions to discover defects and anachronisms 

in the law. This duty is asc.gned to other legislative agencies in 

AS 01.05.036 and AS 24.20.065.

* ★ ★ *



-11-

ANALYSIS OF PUBLIC NEED

The following analysis of Commission activities relates to the public 

need factors defined in AS 44.66.050(c). Inasmuch as the Alaska Code 

Revision Commission is not a regulatory body, a number of the factors 

are not applicable to the performance review of the commission.

I. The extent to which the board, commission or agency has 

operated in the public inte rest.

1. The commission has recommended revisions to Alaska law

which in its judgement were in the general public interest.

11. The extent to which the operation of the board, commission or 

aaencv program has been impeded or enhanced by existing stat­

utes, procedures and practices which it has adopted, and any 

other matter, including budgetary, resource and personnel 

matters.

1. Lack of its own staff and the inability of the lei;al ser­

vices division of the legislative affairs agency to provide 

continuing services to the commission (because of its own 

heavy work load) tended to impede the commission's work in 

its early years. More recently, consultants have been en­

gaged to keep up with the continuing work of the commission.

III. The extent to which the boa r d , commission or agency has reco­

mmended statutory changes which are generally' of ben e f it to 

the pubTic interest.

See response to I.

IV. The e x t e n t  to  whi ch the  b o a r d , commi s s ion o r  agency ias e n ­
co u raged i n t e r e s t e d p e r sons to  r e n o r t  to  i t  concern ing  the  
e f f e c t  of  i t s  r e g u l a t i o n s _and_ decTsTons on the  e f f e c t i v e n e s s  
o f  s e r v i c e ,  economy o f  s e r v i c e ,  and avaTTabTTTty o f  s e r v i c e " 
which i t  has provicfecT

Not applicable to this commission.



The extent to which the board, commission or agency has en­
couraged public participation in the making of its reaulations 

and 'decisions.

1. The commission has consistently notified parties of interest 

in topics that it was studying and encouraged their par­

ticipation in its meetings.

2. The commission has held meetings in a number of locations 

iin Alaska for the purpose of encouraging public partici­

pation on specific topics under consideration.

The efficiency with which public inquiries or complaints re­

garding the activities'of the board, commission or agency 
filed with it, with the departmeTiFto’ which the board'or 
commission is administrativeTy assigned, or with the office 

of the ombudsman have been processed and resolved.

1. This review has not identified any record of complaints 
with respect to commission activities with either the 

Legislative Affairs Agency or the Office of the Ombudsman.

The extent to which a board or commis si on which regulates 

entry into an occupation or profession has presented quali­

fied a'ppI i cants' to serve the puolicT

Not applicable to this commission.

The extent to which state personnel practices, including affir­

mative action requirements, have been complied with by the F o a r d , 

commi_ssu>n_ or agency to i'is own activities ancTthe area of ac­

tivity or interest.

Not applicable to this commission.

The e x t e n t  t o  w h ich statutory, regulatory, bu d g e t in g  or other 

changes a re  n e c e s s a ry to  enl ih tV  t he agency . "board  o r  commissTon 
to  b e t t e r  s e rv e  th e  T n t e r e s t s  o f  t h e p u b l i c  and to  comolv with 
t h e ' factors' enumerated Tn tlris~ subsection.

Please refer to the previous serTion, Findings and Recommen­

dations , Part 2.

* ★ * * *



A P P E N D I X  A

TABLE SUMMARIZING SUBJECT MATTER ' 

STUDIED BY THE COMMISSION 1976-1931



LEGISLATION CONSIDERED Referred by Consultant

1. ALCOHOLIC BEVERAGES (Title 4)

2. INSURANCE (Title 21)

3. CLASS ACTION ACT

4. UNIFORM LAND TRANSACTIONS ACT

5. UNIFORM EXEMPTIONS ACT

6. UNIFORM COMPARATIVE FAULT ACT

7. CORPORATIONS (Title 10)

UNIFORM COMMERCIAL CODE 
(Articles 8 and 9)

9. UNIFORM PROBATE CODE (Momic.de)

Individual

Legislator

Machyowsky

Individual

Legislator

NCCUSL

NCCUSL. MacMurtra.y

NCCUSL

NCCUSL

NCCUSL

NCCUSL

LAA staff 
Jim Baldwin

» Fessler

LAA staff 
Ken Vassar

date first 

considered

ACRC

ACTION

date of 

action
LEGISLATIVE ACTION

7/15/76 materials for­
warded to Leg. 

Council for 
eg. Committee 

use.

See

9/1/76

9/1/76

9/1/76

3/17/78

6/22/78

6/22/78

6/22/78

No. 26

some materials used 

in ch 131 SLA 1980

postponed pen 

ding Court ac 

tion

divided into 

sections,see 

Nos. 11, 16, 

17 and 22

approved for 

submission to 

Leg. Council

12/10/76

9/21/78

to Leg.Affairs 11/17/80 

for drafting 
bill

approved for 

submission to 
Leg. Council

considered

1978
1980

10/26/78 

"  1

HB

HB

74

56

C 8 1 )

C 7 9 )

HB 55 ('79) 

HB 77 (’81)

SB 56 ( 79) 
ch 36 SLA 1979

-p»
i



LEGISLATION CONSIDERED Referred hv Consultant

10. INTERNATIONAL WILLS (Probate Code) NCCUSL -

11. REAL PROPERTY CONVEYANCING see No. 4 Peterson
Regan

12. UNIFORM MARRIAGE & DIVORCE ACT NCCUSL -

13. UNIFORM FEDERAL TAX LIEN REGISTRA­

TION ACT
NCCUSL

LAA staff 
Ken Vassar

14. UNIFORM BRAIN DEATH ACT NCCUSL -

15. UNIFORM LIMITED PARTNERSHIP ACT NCCUSL
LAA staff 

lack Chenowetl

16. OATHS, AFFIRMATIONS, ACKNOWLEDGE­

MENTS, NOTARIZATION AND VERIFICA­

TION

see No.4 (in­

cludes Unif. 
Recoq. of Ack 
n o w l . Act - 

NCCUSL)

Regan

17. RECORDING AND RECORDED DOCUMENTS
see No.4 and 
No. 13

Regan

18. GUARDIANS AND CONSERVATORS Individual
Legislatar...

-

date first 
considered

ACRC
action

date of 

action

3/16/78 approved for 

submission to 

Leg. Council

10/26/78

2/9/79

4/18/79 no further ac 
tion

11/10/80

10/18/79

modified and 

approved for 

submission to 

Leg. Council

11/18/79

10/18/79 no further ac 

tion

10/18/79

10/18/79

2/9/79 approved for 

submission to 

Leg. Council

2/21/80

2/9/79 approved for 

submission to 

Leg. Council

10/18/79

2/21/80 no further ac 
tion

5/8/80

LEGISLATIVE ACTION

SB 54 ('79)

included in 
SB 78 ('81)

SB 80 (*81) 

ch 37 SLA 1981

SB 78 ('81)

cn
i



LEGISLATION CONSIDERED Referred by

19. MODEL PRODUCT LIABILITY ACT

20. ALASKA HIRE

21. ADMINISTRATIVE PROCEDURES ACT

22. REAL PROPERTY SECURITY INTERESTS

23. DOMESTIC VIOLENCE

24. SMALL LOANS

25.. VITAL STATISTICS

26. INSURANCE CODE

27. ALASKA SECURITIES ACT

28. OCCUPATIONS AND PROFESSIONS

29. UNIFORM DISPOSITION OF COMMUNITY 

PROPERTY RIGHTS AT DEATH ACT

30. NON-PROFIT CORPORATIONS 11111

Indi vidual 

Legislator

Several

Legislators

NCCUSL

see No. 4

Several
Legislators

NCCUSL

date first 

considered

ACRC

action

date of 

acti on
LEGISLATIVE ACTION

2/22/80 no further 

action

4/10/80

2/22/80

4/10/80

2/9/79
approved for 

submission to 

Leg. Council

2/23/81 HB 403 ('81)

2/22/80 no further 

action

5/8/80

5/8/80

bill drafted 

no further 

action

12/12/80

5/8/80

bill drafted 

no further 
action

8/18/80

5/8/80
•

5/8/80
I

7/2/80

mmml
c n
i

- - - - no re cord of action

1

SB 79 (’81) 
SB 58 ('79)

11/17/80

m  — 1- -

111


