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Sec. 44.62.350. Appointment of hearing officers, ta) The 
governor shall assign a qualified, unbiased, and impartial hearing 
officer, with experience in the general practice of law, to conduct 
hearings under this chapter. The hearing officer m a y  perform other 
duties in connection with the administration of this chapter and other 

laws.
(b) A n  agency with hearing officers m a y  continue their employment 

as hearing officers on an unbiased and impartial basis within the 
particular agency and m a y  hire additional officers and prescribe 
additional qualifications.
(c) A  hearing officer hired after April 29, 1959, except to conduct 

hearings under the Alaska Employment Security Act (AS 23.20), shall 
have been admitted to practice law for at least two years immediately 
before his appointment. (§ 3 (ch 2) ch 143 SLA 1959; a m  § 7 ch 5 SLA 

1966)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 3 8 0 ,  P r e s i d i n g  o f f i c e r ;  d i s q u a l i f i c a t i o n ;

p o w e r s

(a) O n e  o r  m o r e  q u a l i f i e d  m e m b e r s  o f  t h e  a g e n c y  h e a d ,  

or o n e  o r  m o r e  d u l y  a p p o i n t e d  h e a r i n g  o f f i c e r s  m a y ,  in t h e  

d i s c r e t i o n  o f  t h e  a g e n c y ,  b e  t h e  p r e s i d i n g  o f f i c e r .

(b) A n y  i n d i v i d u a l  s e r v i n g  o r  d e s i g n a t e d  t o  s e r v e  

a l o n e  or w i t h  o t h e r s  a s  p r e s i d i n g  o f f i c e r  s h a l l  b e  d i s q u a l i f i e d  

f r o m  t h e  h e a r i n g  f o r  b i a s ,  p r e j u d i c e ,  i n t e r e s t ,  o r  a n y  o t h e r  

c a u s e  p r o v i d e d  in t h i s  c h a p t e r  o r  for w h i c h  a j u d g e  is 

d i s q u a l i  f i e d .

(c) .The p r e s i d i n g  o f f i c e r  may:

(1) a d m i n i s t e r  o a t h s  a n d  a f f i r m a t i o n s ;

(2) i s s u e  s u j p o e n a s  a u t h o r i z e d  b y  la w ;

(3) o r d e r  d i s c o v e r y  b y  the p a r t i e s  a s  p r o v i d e d

in A S  4 4 . 6 2 . 6 0 0  a n d  i s s u e  p r o t e c t i v e  o r d e r s ;

(4) r u l e  o n  o f f e r s  o f  p r o o f  a n d  r e c e i v e  r e l e v a n t  

( e v i d e n c e ;

(5) o r d e r  d e p o s i t i o n s  or  h a v e  d e p o s i t i o n s  t a k e n

w h e n  t h e  e n d s  o f  j u s t i c e  w o u l d  b e  s e r v e d ;

(6) r e g u l a t e  t h e  c o u r s e  o f  the h e a r i n g ,  i n c x u d -  

i n g  c o n t i n u a n c e s ;

(7) h o l d  c o n f e r e n c e s  for the s e t t l e m e n t  or  s i m­

p l i f i c a t i o n  o f  the i s s u e s  b y  c o n s e n t  o f  t h e  p a r t i e s ;



(8) d i s p o s e  o f  p r o d e c u r a l  r e q u e s t s  o r  s i m i l a r  

m a t t e r s ;

(9) a d v i s e  t h e  a g e n c y  o n  m a t t e r s  o f  la w ;  a n d

(1C) e x e r c i s e  o t h e r  p o w e r s  n e c e s s a r y  f o r  t h e

o r d e r l y  c o n d u c t  o f  t h e  h e a r i n g  n o t  e x p r e s s l y  

p r o h i b i t e d  b y  t h i s  c h a p t e r  o r  r e s e r v e d  t o  t h e  a g e n c y  

i t s e l f .

t

(2 ) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s :

Tl .i s s e c t i o n  p r o v i d e s  for t h e  i d e n t i f i c a t i o n  o f  a 

p r e s i d i n g  o f f i c e r  w h o  w i l l  h a v e  p r i n c i p a l  r e s p o n s i b i l i t y  for 

t h e  c o n d u c t  o f  a d j u d i c a t i v e  h e a r i n g s  u n d e r  t h i s  d r a f t .  T h e  

p r e s i d i n g  o f f i c e r  m a y  b e  a m e m b e r  o f  t h e  a g e n c y  h e a d  or m a y  b e  

a h e a r i n g  o f f i c e r ;  o n e  or m o r e  p e r s o n s  m a y  b e  d e s i g n a t e d  as 

p r e s i d i n g  o f f i c e r ,  a s  w o u l d  b e  the c a s e  in m u l t i p l e  h e a r i n g s  o n  

d i s c r e t e  a s p e c t s  o f  a s i n g l e  p r o c e e d i n g .  P r e s i d i n g  o f f i c e r s

m a y  b e  d i s q u a l i f i e d  for b i a s  u p o n  p e t i t i o n  o f  a p a r t y  a n d

d e t e r m i n a t i o n  b y  t h e  a g e n c y .  S h o u l d  t h e  n e e d  a r i s e ,  a d d i t i o n a l  

h e a r i n g  o f f i c e r s  c o u l d  b e  s o u g h t  u n d e r  the p r o v i s i o n s  o f  

§.3 7 0 ( c )  u n t i l  a n  u n b i a s e d  p r e s i d i n g  o f f i c e r  is f o u n d .

(4 ) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1 9 3 1 )

D r a f t  M o d e l  A P A  §4-202 *



Sec. 4 4 . 6 2 . 3 9 0 ,  P o w e r  to a d m i n i s t e r  o a t h s

I n  a n  a d j u d i c a t o r y  p r o c e e d i n g  u n d e r  t h i s  c h a p t e r  a n  

a g e n c y ,  a g e n c y  m e m b e r ,  h e a r i n g  o f f i c e r ,  p r e s i d i n g  o f f i c e r  or 

o t h e r  p e r s o n  a u t h o r i z e d  b y  l a w  m a y  a d m i n i s t e r  o a t h s  a n d  

a f f i r m a t i o n s  a n d  c e r t i f y  o f f i c i a l  a c t s .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) Comments:

(4) S o u r c e :

A S  4 4  . 6 2 . 6 2 0



Sec. 44.52.620. P o w e r  to administer oaths. In a proceeding under 
A S  44.62.330 —  44.62.630 an agency, agency member, secretar}' of an 
agency or herring officer m a y  administer oaths and affirmations and 
certify official acts. (§ 30 (ch 2) ch 143 SLA 1959)



( 1 ) P r o p o s e d  S e c t i o n ;

Sec. 4 4 . 6 2 . 4 0 0 ,  A c c u s a t i o n

A  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  a r i g h t ,  a u t h o r i t y

l i c e n s e  o r  p r i v i l e g e  s h o u l d  b e  r e v o k e d ,  s u s p e n d e d ,  l i m i t e d  or 

c o n d i t i o n e d  is i n i t i a t e d  b y  f i l i n g  an a c c u s a t i o n .  T h e  a c c u s a­

ti o n  s h a l l  (1) b e  a  w r i t t e n  s t a t e m e n t  o f  c h a r g e s  s e t t i n g  o u t  in 

o r d i n a r y  a n d  c o n c i s e  l a n g u a g e  t h e  a c t s  o r  omissitifts w i t h  w h i c h  

t h e  r e s p o n d e n t  is c h a r g e d ,  s o  t h a t  the r e s p o n d e n t  is a b l e  to 

p r e p a r e  h i s  d e f e n s e ;  a n d  (2) s p e c i f y  t h e  s t a t u t e  a n d  r u l e  w h i c h  

the r e s p o n d e n t  is a l l e g e d  t o  h a v e  v i o l a t e d ,  b u t  m a y  n o t  c o n s i s t  

m e r e l y  o f  c h a r g e s  p h r a s e d  i n  the l a n g u a g e  o f  t h e  s t a t u t e  a n d

r u l e

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e

A S  4 4 . 6 2 . 3 6 0



Sec. 44.62.360. Accusation. A  hearing to determine whether a 
right, authority, license or privilege should be revoked, suspended, 
limited or conditioned is initiated by filing an accusation. The accusa­
tion shall (1) be a written statement of charges setting out in ordinary 
and concise language the acts or omissions with which the respondent 
is charged, so that the respondent is able to prepare his defense; (2j 
specify the statute and rule which the respondent is alleged to have 
violated, but may not consist merely of charges phrased in the lan­
guage of the statute and rule; and (3) be verified, unless made by a 
public officer acting in his official capacity or by an employee of the 
agency on whose behalf the proceeding is to be held; the verification 
may be on information and belief. (§ 4 (ch 2) ch 143 S L A  1959)



( I ) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 4 2 0 ,  S t a t e m e n t  o f  i s s u e s

(a) A  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  a r i g h t ,  

a u t h o r i t y ,  l i c e n s e  o r  p r i v i l e g e  s h o u l d  b e  g r a n t e d ,  i s s u e d  or 

r e n e w e d  is i n i t i a t e d  b y  f i l i n g  a s t a t e m e n t  o f  i s s u e s .  T h e  

s t a t e m e n t  o f  i s s u e s  is a w r i t t e n  s t a t e m e n t  s p e c i f y i n g

(1) t h e  s t a t u t e  a n d  r u l e  w i t h  w h i c h  t h e  r e s p o n d­

e n t  m u s t  s h o w  c o m p l i a n c e  b y  p r o d u c i n g  p r o o f  a t  the 

h e a r i n g ,  a n d

(2) p a r t i c u l a r  m a t t e r s  w h i c h  h a v e  c o m e  t o  the 

a t t e n t i o n  o f  t h e  i n i t i a t i n g  p a r t y  a n d  w h i c h  w o u l d  

a u t h o r i z e  a d e n i a l  o f  t h e  a g e n c y  a c t i o n  s o u g h t .

(b) T h e  s t a t e m e n t  o f  i s s u e s  s h a l l  b e  s e r v e d  in  the 

s a m e  m a n n e r  a s  a n  a c c u s a t i o n .

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

(4) S o u r c e :

A S  4 4 . 6 2 . 3 7 0



Sec. 44.62.370. Statement of issues, (a) A  hearing to determine 
whether a right, authority, license or privilege should be granted, 
issued or renewed is initiated by filing a statement of issues. The 
statement of issues is a written statement specifying (1) the statute and 
rule with which the respondent must show compliance by producing 
proof at the hearing, and (2) particular matters which have come to the 
attention of the initiating part.y and which would authorize a denial of 
the agency action sought.
(b) The statement of issues shall be verified unless made by a public 

officer acting in his official capacity or by an employee of the agency 
before which the proceeding is to be held. The verification may be on 
information and belief.

(c) The statement of issues shall be served in the same manner as an 
accusation, except that if the hearing is held at the request of the 
respondent (1) A S  44.62.380 and 44.62.390 do not apply, and (2) the 
statement of issues together with the notice of hearing shall be 
delivered or mailed to the parties as provided in § 420 of this chapter. 
(§ 5 (ch 2) ch 143 S L A  1959)



S e c .  4 4 . 6 2 . 4 2 0 ,  L i m i t a t i o n  o n  i n i t i a t i o n  o f  p r o c e e d i n g s

(1) P r o p o s e d  S e c t i o n :

O n l y  a p u b l i c  o f f i c e r  a c t i n g  i n  h i s  o f f i c i a l  c a p a c i t y  

or a n  e m p l o y e e  o f  t h e  a g e n c y  o n  w h o s e  b e h a l f  t h e  p r o c e e d i n g  is 

t o  b e  h e l d  m a y  f i l e  a n  a c c u s a t i o n  o r  s t a t e m e n t  o f  i s s u e s  u n l e s s  

t h e  s t a t u t e  o r  r e g u l a t i o n  g o v e r n i n g  t h e  r e s p o n d e n t  o r  h i s  

a c t i v i t i e s  e x p r e s s l y  c o n f e r s  u p o n  t h i r d  p e r s o n s  t h e  r i g h t  to 

i n i t i a t e  a n  a d m i n i s t r a t i v e  p r o c e e d i n g ,  in w h i c h  c a s e  the 

a c c u s a t i o n  o r  s t a t e m e n t  o f  i s s u e s  m u s t  b e  v e r i f i e d .  T h e  

v e r i f i c a t i o n  m a y  b e  o n  i n f o r m a t i o n  a n d  b e l i e f .

(2 ) C u r r e n t  S t a t u t e ;

(None)

(3) C o m m e n t s :

T h i s  s e c t i o n  is i n t e n d e d  t o  r e f l e c t  in s r a t u t e  the 

d e c i s i o n  o f  t h e  A l a s k a  S u p r e m e  C o u r t  in V i c k  v. B o a r d  o f  

E l e c t r i c a l  E x a m i n e r s , 6 2 6  P . 2d 9 0  ( A l a s k a  1 9 8 1 )  to the e f f e c t  

t h a t  a p r i v a t e  c i t i z e n  h a s  n o  l e g a l  p o w e r  to c o m p e l  a g e n c y  

a c t i o n  b y  t h e  f i l i n g  o f  a n  a c c u s a t i o n  or s t a t e m e n t  of  issues.

(4) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1981)



(1) P r o p o s e d  S e c t i o n :

Se c .  4 4 , 6 2 . 4 3 0 /  S e r v i c e  o f  a c c u s a t i o n

(a) U p o n  f i l i n g  t h e  a c c u s a t i o n ,  t h e  a g e n c y

(1) s h a l l  s e r v e  a c o p y  o f  t h e  a c c u s a t i o n  o n  the 

r e s p o n d e n t  a s  p r o v i d e d  in (c) o f  t h i s  s e c t i o n ;

(2) s h a l l  i n c l u d e  w i t h  t h e  a c c u s a t i o n  a p o s t  

c a r d  o r  o t h e r  f o r m  e n t i t l e d  " N o t i c e  o f  D e f e n s e "  which, 

w h e n  s i g n e d  b y  o r  o n  b e h a l f  o f  t h e  r e s p o n d e n t  a n d  

r e t u r n e d  t o  t h e  a g e n c y ,  a c k n o w l e d g e s  s e r v i c e  o f  the 

a c c u s a t i o n  a n d  c o n s t i t u t e s  a n o t i c e  o f  d e f e n s e  u n d e r  

§ 44.62.450 o f  t h i s  c h a p t e r ;

(3) s h a l l  i n c l u d e  in or w i t h  t h e  .copy o f  the 

a c c u s a t i o n  a s t a t e m e n t  t h a t  r e s p o n d e n t  m a y  r e q u e s t  a 

h e a r i n g  b y  f i l i n g  a n o t i c e  o f  d e f e n s e  a s  p r o v i d e d  in 

§44.62.450 o f  t h i s  c h a p t e r  w i t h i n  20 d a y s  a f t e r  the 

a c c u s a t i o n  is s e r v e d  o n  h i m  a n d  t h a t  f a i l u r e  to d o  so 

c o n s t i t u t e s  a w a i v e r  o f  h i s  r i g h t  to a  h e a r i n g ;

(4) m a y  i n c l u d e  w i t h  t h e  a c c u s a t i o n  a n y  i n f o r m a­

t i o n  w h i c h  it c o n s i d e r s  a p p r o p r i a t e .

(b) T h e  s t a t e m e n t  t o  r e s p o n d e n t  s h a l l  b e  s u b s t a n­

t i a l l y  in t h e  f o l l o w i n g  form:

U n l e s s  a w r i t t e n  r e q u e s t  for a h e a r i n g  s i g n e d  b y  or on  

b e h a l f  of  the p e r s o n  n a m e d  a s  respc-'dont in t h e  a c c o m p a n y i n g  

a c c u s a t i o n  is d e l i v e r e d  o r  m a i l e d  v o t h e  a g e n c y  w i t h i n  15 da y s



a f t e r  t h e  a c c u s a t i o n  w a s  p e r s o n a l l y  s e r v e d  o n  y o u  o r  m a i l e d  to 

you, ( h e r e  i n s e r t  n a m e  o f  a g e n c y )  m a y  p r o c e e d  u p o n  t h e  a c c u s a­

ti o n  w i t h o u t  a  h e a r i n g .  T h e  r e q u e s t  for a h e a r i n g  m a y  b e  m a d e  

b y  d e l i v e r i n g  or m a i l i n g  t h e  e n c l o s e d  f o r m  e n t i t l e d  " N o t i c e  of 

D e f e n s e " ,  o r  b y  d e l i v e r i n g  o r  m a i l i n g  a n o t i c e  o f  d e f e n s e  as 

p r o v i d e d  b y  A S  4 4 . 6 2 . 4 5 0  to: ( h e r e  i n s e r t  n a m e  a n d  a d d r e s s  of

a g e n c y ) .

(c) T h e  a c c u s a t i o n  a n d  a l l  a c c o m p a n y i n g  i n f o r m a t i o n  

m a y  b e  s e n t  t o  t h e  r e s p o n d e n t  b y  a n y  m e a n s  s e l e c t e d  b y  the 

a g e n c y .  H o w e v e r ,  n o  o r d e r  a d v e r s e l y  a f f e c t i n g  the r i g h t s  o f  

the r e s p o n d e n t  m a y  b e  m a d e  b y  t h e  a g e n c y  u n l e s s  t h e  r e s p o n d e n t  

is s e r v e d  p e r s o n a l l y  or b y  r e g i s t e r e d  m a i l ,  f i l e s  a n o t i c e  of  

d e f e n s e ,  o r  o t h e r w i s e  a p p e a r s .  S e r v i c e  m a y  b e  p r o v e d  in the 

m a n n e r  a u t h o r i z e d  in c i v i l  a c t i o n s .  S e r v i c e  b y  r e g i s t e r e d  m a i l  

is e f f e c t i v e  if a s t a t u t e  o r  a g e n c y  r u l e  r e q u i r e s  t h e  

r e s p o n d e n t  t o  file h i s  a d d r e s s  w i t h  t h e  a g e n c y  a n d  t o  n o t i f y  

the a g e n c y  o f  a c h a n g e ,  a n d  if a r e g i s t e r e d  l e t t e r  c o n t a i n i n g  

the a c c u s a t i o n  a n d  a c c o m p a n y i n g  m a t e r i a l  is m a i l e d ,  a d d r e s s e d  

to r e s p o n d e n t  at t h e  l a t e s t  a d d r e s s  o n  f i l e  w i t h  the a g e n c y .

(2) C u r r e n t  S e c t i o n:

( A t t a c h e d  at e n d  o f  th i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e :

A S  4 4 . 6 2 . 3 0 0



Sec. 44.62.380. Service of accusation, (a) Upon filing the accusa­tion., the agency
(11 shall serve a copy of the accusation on the respondent as provided 

in (c) of this section;

(2) shall include with the accusation a post card or other form 
entitled "Notice of Defense” which, when signed by or on behalf of the 
respondent and returned to the agency, acknowledges service of the 
accusation and constitutes a notice of defense under A S  44.62.390;

(3) shall include in or with the copy of the accusation a statement 
that [respondent may request a hearing by filing a notice of defense as 
provided in A S  44.62.390 within 15 days after the accusation is served 
on him and that failure to do so constitutes a waiver of his right to a 
her ring;

(41 m a y  include with the accusation any information which it 
considers appropriate.

(b) The statement to respondent shall be substantially in the follow­
ing form: . . .  '■

Unless a written request for a hearing signed by or on behalf of the 
person named as respondent in the accompanying accusation is 
delivered or mailed to the agency within 15 days after the accusation 
was personally served on you or mailed to „ ou, (here insert name of 

agency) m a y  proceed upon the accusation without a hearing. The 
request foi a hearing may be made by d.livering or mailing the 
enclosed form entitled "Notice of Defense," or by delivering or mailing 
a notice of defense as provided by AS  44.62.i.?\j to: (here insert name 
and address of agency).
(c) The accusation and all accompanying i: rmation m a y  be sent to 

the respondent by any means selected by the agency. However, no 
order adversely affecting the rights of the respondent may be made by 
the agency unless the respondent is served personally or by registered 
mail, files a notice of defense, or otherwise appears. Service may be 
proved in the manner authorized in civil actions. Service by registered 
mail is effective if a statute or agency rule requires the respondent to 
file his address with the agency and to notify the agency of a change, 
and if a registered letter containing the accusation and accompanying 
material is mailed, addressed to respondent at he latest address on file 
with the agency. (§ 6 (ch 2) ch 143 S L A  195L>)



b u t  t h e  a g e n c y  in its d i s c r e t i o n  m a y  n e v e r t h e l e s s  g r a n t  a 

h e a r i n g .  U n l e s s  o b j e c t i o n  is t a k e n  a s  p r o v i d e d  i n  (a)(3) o f  

t h i s  s e c t i o n /  a l l  o b j e c t i o n s  t o  t h e  f o r m  o f  t h e  a c c u s a t i o n  a r e

w a i v e d .

(d) T h e  n o t i c e  o f  d e f e n s e  s h a l l  b e  i n  w r i t i n g  s i g n e d  

b y  o r  o n  b e h a l f  o f  the, r e s p o n d e n t  a n d  s h a l l  s t a t e  h i s  m a i l i n g  

a d d r e s s .  It  n e e d  n o t  b e  v e r i f i e d  o r  f o l l o w  a p a r t i c u l a r  form.

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

(4) S o u r c e ; 

A S  4 4 . 6 2



Sec. 44.62.390. Notice of defense, (a) Within 15 days after service 
upon him of the accusation, the respondent m a y  file with the agency 
a notice of defense. In the notice he may
(1) request a hearing;
(2) object to the accusation upon the ground *hat it does not state 

acts or omissions upon which the agency may i eed;
(3) object to the form of the accusation on the ground that it is so 

indefinite or uncertain that he cannot identify the transaction or pre­
pare his defense;
(4) admit the accusation in whole or in part;
(5) present new matter by way of defense.
(b) Within the time specified the respondent may file one or more 

notices of defense upon any or all of the grounds set out in (a) of this 
section but all of the notices shall be filed within that period unless the 
agency in its discretion authorizes the filing of a later notice.
(c) The respondent is entitled to a hearing on the merits if he files 

a notice of defense, and the notice of defqpse is considered a specific 
denial of all parts of the accusation not expressly admitted. Failure to 
file the notice constitutes a waiver of the respondent’s right to a 
hearing, but the agency in its discretion may nevertheless grant a 
hearing. Unless objection is taken as provided in (a) (3) of this section, 
all objections to the form of the accusation are waived.
(d) The notice of defense shall be in writing, signed by or on behalf 

of the respondent, and shall state his mailing address. It need not be 
verified or follow a particular form. (§ 7 (ch 2) ch 143 S L A  1959)



Sec. 4 4 . 6 2 . 4 5 0 ,  A m e n d e d  o r  s u p p l e m e n t a l  a c c u s a t i o n

A t  a n y  t i m e  b e f o r e  t h e  m a t t e r  is s u b m i t t e d  for d e c i­

s i o n  the a g e n c y  m a y  f i l e  o r  p e r m i t  t h e  f i l i n g  o f  a n  a m e n d e d  or 

s u p p l e m e n t a l  a c c u s a t i o n .  A l l  p a r t i e s  s h a l l  b e  n o t i f i e d  o f  the 

f i l i n g .  If t h e  a m e n d e d  o r  s u p p l e m e n t a l  a c c u s a t i o n  p r e s e n t s  n e w  

c h a r g e s  the a g e n c y  s h a l l  g i v e  t h e  r e s p o n d e n t  a r e a s o n a b l e  

o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  n e w  c h a r g e s ,  i n c l u d i n g  t h e  r i g h t  

t o  a d v i c e  o f  c o u n s e l ,  p r e s e n t a t i o n  o f  e v i d e n c e ,  h e a r i n g ,  c r o s s -  

e x a m i n a t i o n ,  d i s c o v e r y  a n d  r e b u t t a l .  N e w  c h a r t s  a r e  

c o n s i d e r e d  c o n t r o v e r t e d .  O b j e c t i o n s  t o  t h e  a m e n d e d  or 

s u p p l e m e n t a l  a c c u s a t i o n  m a y  b e  m a d e  o r a l l y  a n d  s h a l l  b e  n o t e d  

in t h e  r e c o r d .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s ;

T h e  e x i s t i n g  s t a t u t o r y  p r o v i s i o n  h a s  b e e n  m o d i f i e d  to 

p r o v i d e  a r e s p o n d e n t  w i t h  a n  o p p o r t u n i t y  t o  a n s w e r  n e w  c h a r g e s  

m a d e  b y  a m e n d e d  or s u p p l e m e n t a l  a c c u s a t i o n ,  e q u a l  to  t h e  

o p p o r t u n i t y  h e  or s h e  w o u l d  l a v e  h a d  if s u c h  n e w  c h a r g e s  h a d  

b e e n  o r i g i n a l l y  m a d e  in t h e  i n i t i a l  a c c u s a t i o n .  T h e  p r o p o s e d

(1) P r o p o s e d  S e c t i o n :



s e c t i o n ,  i n  e f f e c t ,  b a l a n c e s  t h e  r i g h t  o f  t h e  a g e n c y  t o  a l t e r  

t h e  a c c u s a t i o n  w i t h  t h e  r i g h t  o f  t h e  p a r t y  a f f e c t e d  t o  r e s p o n d  

to s u c h  a l t e r a t i o n s .

(4) S o u r c e :

A S  4 4 . 6 2 . 4 0 0



Sec 44.62.400. A m e n d e d  or supplemental accusation. At any 
time before the matter is submitted for decision the agency may file or 
permit the filing of an amended cr supplemental accusation. All parties 
shall be notified of the filing. If the amended or supplemental accusa­
tion presents new charges the agency shall give the respondent a 
reasonable opportunity to prepare his defense to it, but he is not 
entitled to file a further pleading unless the agency in its discretion so 
orders. N e w  charges are considered controverted. Objections to the 
amended or supplemental accusation m a y  be made orally and shall be 
noted in the record. (§ 8 (ch 2) ch 143 SLA 1959)

I



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 . 4 6 0 ,  R e p r e s e n t a t i o n  a t  h e a r i n g

(a) A n y  p a r t y  m a y  p a r t i c i p a t e  in  a n y  h e a r i n g  u n d e r  

t h i s  c h a p t e r  in p e r s o n  or, if the p a r t y  is a c o r p o r a t i o n  or 

o t h e r  a r t i f i c i a l  p e r s o n ,  b y  a d u l y  a u t h o r i z e d  r e p r e s e n t a t i v e .

(b) W h e t h e r  or n o t  p a r t i c i p a t i n g  in  p e r s o n ,  a n y  p a r t y  

m a y  b e  a d v i s e d  a n d  r e p r e s e n t e d  a t  h e a r i n g  a t  t h e  p a r t y ' s  c o s t  

b r  c o u n s e l  or, u n l e s s  p r o h i b i t e d  b y  a n y  p r o v i s i o n  o f  law, o t h e r  

r e p r e s e n t a t i v e .

(2) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s :

T h i s  s e c t i o n  m a k e s  e x p l i c i t  t h e  g e n e r a l  r i g h t  o f  a 

p a r t y  t o  be  r e p r e s e n t e d  b y  c o u n s e l ,  a t  t h a t  p a r t y ' s  e x p e n s e ,  or 

b y  o t h e r  r e p r e s e n t a t i v e ,  at a l l  a d j u d i c a t o r y  h e a r i n g s .

S o u r c e :

R e v i s e d  M o d e l  AP A ,  §4-203



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 4 7 0 ,  I n t e r v e n t i o n

(a) T h e  p r e s i d i n g  o f f i c e r  s h a l l  g r a n t  o n e  o r  m o r e  

p e t i t i o n s  f o r  i n t e r v e n t i o n  if

(1) T h e  p e t i t i o n  is s u b m i t t e d  i n  w r i t i n g  t o  the 

p r e s i d i n g  o f f i c e r ,  w i t h  c o p i e s  m a i l e d  to  a l l  p a r t i e s  

n a m e d  in t h e  p r e s i d i n g  o f f i c e r ' s  n o t i c e  o f  t h e  

h e a r i n g ,  a t  l e a s t  10 d a y s  b e f o r e  t h e  h e a r i n g ;

( 2 ) T h e  p e t i t i o n  s t a t e s  f a c t s  d e m o n s t r a t i n g  t h a t  

t h e  p e t i t i o n e r ' s  r i g h t s ,  d u t i e s ,  p r i v i l e g e s ,  

i m m u n i t i e s  or  o t h e r  s u b s t a n t i a l  i n t e r e s t s  m a y  b e  

a f f e c t e d  b y  t h e  p r o c e e d i n g  o r  t h a t  t h e  p e t i t i o n e r  

q u a l i f i e s  as a n  i n t e r v e n o r  u n d e r  a n y  p r o v i s i o n  o f  law; 

a n d

(3) T h e  p r e s i d i n g  o f f i c e r  d e t e r m i n e s  that: the 

i n t e r e s t s  o f  j u s t i c e  a n d  the o r d e r l y  a n d  p r o m p t  

c o n d u c t  o f  t h e  p r o c e e d i n g s  w o u l d  n o t  b e  i m p a i r e d  b y  

a l l o w i n g  t h e  i n t e r v e n t i o n .

(b) T h e  p r e s i d i n g  o f f i c e r  m a y  g r a n t  o n e  or m o r e  

p e t i t i o n s  f o r  i n t e r v e n t i o n  a t  a n y  time, u p o n  d e t e r m i n i n g  that 

s u c h  i n t e r v e n t i o n  w o u l d  b e  in the i n t e r e s t s  o f  j u s t i c e  a n d  

w o u l d  n o t  i m p a i r  t h e  o r d e r l y  a n d  p r o m p t  c o n d u c t  o f  t h e  p r o­

c e e d i n g s  .

(c) I f  a p e t i t i o n e r  q u a l i f i e s  for i n t e r v e n t i o n ,  the 

p r e s i d i n g  o f f i c e r  m a y  i m p o s e  c o n d i t i o n s  u p o n  t h e  i n t e r v e n o r ' s



t

p a r t i c i p a t i o n  i n  t h e  p r o c e e d i n g s /  e i t h e r  a t  t h e  t i m e  t h a t  

i n t e r v e n t i o n  is g r a n t e d  or  a t  a n y  s u b s e q u e n t  t i m e .  S u c h  c o n d i­

t i o n s  m a y  i n c l u d e :

(1) L i m i t a t i o n  o n  t h e  i n t e r v e n o r 's p a r t i c i p a t i o n  

t o  d e s i g n a t e  i s s u e s  in w h i c h  the i n t e r v e n o r  h a s  a 

p a r t i c u l a r  i n t e r e s t  d e m o n s t r a t e d  b y  t h e  p e t i t i o n ;

(2) L i m i t a t i o n  o f  t h e  i n t e r v e n o r ' s  u s e  o f  

d i s c o v e r y ,  c r o s s - e x a m i n a t i o n  a n d  o t h e r  p r o c e d u r e s  s o  

a s  t o  p r o m o t e  t h e  o r d e r l y  a n d  p r o m p t  c o n d u c t  o f  t h e  

p r o c e e d i n g s ;  a n d

(3) R e q u i r i n g  t w o  or  m o r e  i n t e r v e n o r s  t o  c o m b i n e  

t h e i r  p r e s e n t a t i o n s  o f  e v i d e n c e  a n d  a r g u m e n t ,  c r o s s -  

e x a m i n a t i o n ,  d i s c o v e r y  a n d  o t h e r  p a r t i c i p a t i o n  in the 

p r o c e e d i n g s .

(d) T h e  p r e s i d i n g  o f f i c e r  s h a l l  r e n d e r  a n  o r d e r  

g r a n t i n g  o r  d e n y i n g  e a c h  p e t i t i o n  for i n t e r v e n t i o n ,  s p e c i f y i n g  

a n y  c o n d i t i o n s ,  a n d  b r i e f l y  s t a t i n g  t h e  r e a s o n s  for t h e  o r d e r .  

T h e  p r e s i d i n g  o f f i c e r  m a y  m o d i f y  t h e  o r d e r  at  a n y  time.- s t a t i n g  

t h e  r e a s o n s  for '.he m o d i f i c a t i o n .

(2) C u r r e n t  S e c t i o n:

(None)

(3 ) C o r r m e n t s :

S e e  r e l a t e d  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

( A ) S o u r c e : a

R e v i s e d  M o d e l  A P A ,  §4-209



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 , 4 8 0 ,  I n f o r m a l  d i s p o s i t i o n

U n l e s s  p r e c l u d e d  b y  law, i n f o r m a l  d i s p o s i t i o n  m a y  b e  

m a d e  o f  a n y  c o n t e s t e d  c a u s e  w h e t h e r  b y  s t i p u l a t i o n ,  a g r e e d  

s e t t l e m e n t ,  c o n s e n t  o r d e r ,  d e f a u l t ,  o r  o t h e r  form.

(2) C u r r e n t  S e c t i o n :

(None)

(3) C o m m e n t s :

T h i s  s e c t i o n  is i n t e n d e d  t o  e n h a n c e  t h e  e f f i c i e n c y  o f  

a d m i n i s t r a t i v e  p r o c e e d i n g s  b y  f o s t e r i n g  the s e t t l e m e n t  of 

m a t t e r s  b y  o t h e r  t h a n  i n v o c a t i o n  o f  t h e  f u l l  f o r m a l  h e a r i n g  

p r o c e s s .  S u c h  s e t t l e m e n t ,  h o w e v e r ,  m a y  n o t  o c c u r  in 

c o n t r a v e n t i o n  o f  o t h e r  l e g a l  r e q u i r e m e n t s .

(4) S o u r c e ;

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1 9 0 1 )



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 4 9 0 ,  S u m m a r y  p r o c e e d i n g s

(a) S u m m a r y  p r o c e e d i n g s  m a y  b e  u s e d  i n  a d j u d i c a t i o n  

in l i e u  of  f o r m a l  h e a r i n g s  if t h e  u s e  o f  s u c h  p r o c e e d i n g s  in 

t h e  c i r c u m s t a n c e s  d o e s  n o t  v i o l a t e  a n y  p r o v i s i o n  o f  law, a n d  if 

t h e  m a t t e r  is e n t i r e l y  w i t h i n  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  

c a t e g o r i e s  for w h i c h  t h e  a g e n c y  h a s  a d o p t e d  a r e g u l a t i o n :

(1) A  m a t t e r  t h a t  c a n  b e  e x p r e s s e d  s o l e l y  in 

m o n e t a r y  t e r m s  a n d  t h a t  i n v o l v e s  a n  a m o u n t  o f  n o t  m o r e  

t h a n  $100,

(2) A  r e p r i m a n d ,  w a r n i n g ,  d i s c i p l i n a r y  r e p o r t  or 

a v e r b a l  s a n c t i o n  w i t h o u t  c o n t i n u i n g  i m p a c t  a g a i n s t  a 

p r i s o n e r ,  s t u d e n t ,  p u b l i c  e m p l o y e e  or  l i c e n s e e ,

(3) T h e  d e n i a l  o f  a n  a p p l i c a t i o n  a f t e r  t h e  

a p p l i c a n t  h a s  a b a n d o n e d  the a p p l i c a t i o n ,

(4) T h e  d e n i a l  o f  a n  a p p l i c a t i o n  for a d m i s s i o n  

to a n  e d u c a t i o n a l  i n s t i t u t i o n  o r  for e m p l o y m e n t  b y  an 

a g e n c y ,

(5) A  m a t t e r  t h a t  is r e s o l v e d  o n  the s o l e  b a s i s  

of i n s p e c t i o n s ,  e x a m i n a t i o n s  o r  t e s t s ,  or

(6) A n y  m a t t e r  w i t h  o n l y  t r i v i a l  p o t e n t i a l  

i m p a c t  o n  the a f f e c t e d  p a r t i e s .

(b) T h e  a g e n c y  h e a d ,  o n e  or m o r e  m e m b e r s  o f  the 

a g e n c y  h e a d ,  or o n e  or m o r e  o t h e r  p e r s o n s  d e s i g n a t e d  b y  the



a g e n c y  h e a d  may, in  t h e  d i s c r e t i o n  o f  t h e  a g e n c y  h e a d ,  b e  the 

p r e s i d i n g  o f f i c e r ,  s u b j e c t  to t h e  r e q u i r e m e n t s  o f  §.380 o f  this 

c h a p t e r .

(c) I f  t h e  p r o c e e d i n g  i n v o l v e s  a m o n e t a r y  m a t t e r  or a 

r e p r i m a n d ,  w a r n i n g ,  d i s c i p l i n a r y  r e p o r t  o f  o t h e r  s a n c t i o n :

(1) T h e  p r e s i d i n g  o f f i c e r  s h a l l ,  b e f o r e  t a k i n g  

a c t i o n ,  g i v e  e a c h  p a r t y  a n  o p p o r t u n i t y  t o  k n o w  t h e  

a g e n c y ' s  v i e w  o f  t h e  m a t t e r  a n d  t o  e x p l a i n  the p a r t y ' s  

v i e w  o f  t h e  m a t t e r ;  a n d

(2) T h e  p r e s i d i n g  o f f i c e r  s h a l l ,  a t  t h e  t i m e  

w h e n  a n y  u n f a v o r a b l e  a c t i o n  is t a k e n ,  g i v e  e a c h  p a r t y  

a b r i e f  s t a t e m e n t  o f  c o n c l u s i o n s  o f  law, the p o l i c y  

r e a s o n s  t h e r e f o r ,  a n d  f i n d i n g s  o f  f a c t  t o  j u s t i f y  the 

a c t i o n  a n d  a n o t i c e  o f  a n y  a v a i l a b l e  a d m i n i s t r a t i v e  

r e v i e w .

(d) 'Die o r d e r  r e n d e r e d  in a p r o c e e d i n g  t h a t  i n v o l v e s  

a m o n e t a r y  m a t t e r  m u s t  b e  in w r i t i n g .  O r d e r s  in o t h e r  s u m m a r y  

p r o c e e d i n g s  m a y  b e  o r a l  or w r i t t e n ,  u n l e s s  o t h e r w i s e  p r e s c r i b e d  

b y  a n y  p r o v i s i o n  o f  l a w .

(e) If r e v i e w  is a v a i l a b l e  w i t h i n  the a g e n c y ,  the 

p r e s i d i n g  o f f i c e r  for t h e  r e v i e w  s h a l l  g i v e  e a c h  p a r t y  a n  

o p p o r t u n i t y  to e x p l a i n  t h e  p a r t y ' s  v i e w  o f  the m a t t e r  u n l e s s  

t h e  p a r t y ' s  v i e w  is a p p a r e n t  f r o m  the w r i t t e n  m a t e r i a l s  in the 

f i l e  s u b m i t t e d  t o  t h i s  p r e s i d i n g  o f f i c e r .  A c t i o n  o n  r e v i e w  

m u s t  b e  in w r i t i n g ,  i n c l u d i n g  a. b r i e f  s t a t e m e n t  o f  c o n c l u s i o n s  

o f  l a w ,  the p o l i c y  r e a s o n s  t h e r e f o r ,  a n d  f i n d i n g s  o f  fact to



j u s t i f y  t h e  a c t i o n  a n d  a n o t i c e  o f  a n y  f u r t h e r  a d m i n i s t r a t i v e  

r e v i e w  a v a i l a b l e .  T h e  p r e s i d i n g  o f f i c e r  i n  t h e  i n i t i a l  s u m m a r y  

p r o c e e d i n g  s h a l l  n o t  b e  t h e  p r e s i d i n g  o f f i c e r  for t h e  r e v i e w .

(f) T h e  r e c o r d  c o n s i s t s  o f  a n y  d o c u m e n t s  a n d  a n y  oral 

c o m m u n i c a t i o n s  r e g a r d i n g  t h e  m a t t e r  t h a t  w e r e  c o n s i d e r e d ,  p r e­

p a r e d  b y  o r  for, or m a d e  t o  t h e  p r e s i d i n g  o f f i c e r  f o r  the 

s u m m a r y  p r o c e e d i n g  a n d  for a n y  r e v i e w .  Ora], c o m m u n i c a t i o n s  

s h a l l  b e  r e d u c e d  to w r i t i n g  a n d  p l a c e d  in t h e  r e c o r d .

(2) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s :

T h i s  s e c t i o n  p r o v i d e s  a n  a g e n c y  w i t h  a n  a l t e r n a t i v e ,  

s u m m a r y  m e a n s  o f  a d m i n i s t r a t i v e  a d j u d i c a t i o n  in c e r t a i n  f a c t u a l  

c i r c u m s t a n c e s  s e t  f o r t h  '.n t h e  t e x t .  T h e  e l e c t i o n  o f  s u c h  a 

p r o c e d u r e  r e s i d e s  in t h e  s o l e  d i s c r e t i o n  o f  t h e  a g e n c y .  S u c h  

d i s c r e t i o n  is w a r r a n t e d  b y  t h e  l i m i t a t i o n s  i m p o s e d  b y  the 

s e c t i o n  u p o n  the s c o p e  o f  m a t t e r s  s u b j e c t  to s u m m a r y  

d i s p o s i t i o n  a n d  b y  t h e  n e e d  for a d m i n i s t r a t i v e  e f f i c i e n c y  w h e r e  

r e l a t i v e l y  m i n o r  m a t t e r s  a r e  c o n c e r n e d .  S u m m a r y  p r o c e e d i n g s  

a r e  in p l a c e  o f  f o r m a l  h e a r i n g  p r o c e d u r e s ;  f i n a l  d e c i s i o n s  

r e s u l t i n g  f r o m  s u c h  p r o c e e d i n g s ,  f o l l o w i n g  e x h a u s t i o n  of  a n y  

a v a i l a b l e  i n t e r n a l  a g e n c y  r e v i e w ,  w o u l d  b e  s u b j e c t  t o  f u r t h e r  

r e v i e w ,  if a t  all, u n d e r  t h e  p r o v i s i o n s  o f  §.700 o f  t h i s  d r a f t .



T o  a v a i l  i t s e l f  o f  t h e  p r o c e d u r e s  s e t  f o r t h  in t h i s  

s e c t i o n #  a n  a g e n c y  m u s t  eidopt c o n f o r m i n g  r e g u l a t i o n s  s p e c i f y i n g  

w h e n  a n d  u n d e r  w h a t  c o n d i t i o n s  s u c h  a s u m m a r y  p r o c e e d i n g  w i l l

b e  u s e d .

(4) S o u r c e :

R e v i s e d  M o d e l  A P A ,  §4-502

A d m i n i s t r a t i v e  l a w  C o m m i t t e e  D r a f t  ( J u l y  1 9 8 1 )



S e c .  4 4 . 6 2 . 5 0 0 ,  C o n f e r e n c e  h e a r i n g

(a) A  c o n f e r e n c e  h e a r i n g  m a y  b e  u s e d  in a d j u d i c a t i o n  

i f  i t s  u s e  in  t h e  c i r c u m s t a n c e s  d o e s  ntit v i o l a t e  a n y  p r o v i s i o n  

o f  la w ,  a n d  if t h e  m a t t e r  is e n t i r e l y  w i t h i n  o n e  or m o r e  

c a t e g o r i e s  f o r  w h i c h  t h e  a g e n c y  h a s  b y  r u l e  a d o p t e d  t h i s  

s e c t i o n ;  h o w e v e r ,  t h o s e  c a t e g o r i e s  m a y  i n c l u d e  o n l y  thv_ 

f o l l o w i n g :

(1) A d j u d i c a t i o n  in  w h i c h  n o  d i s p u t e d  i s s u e  o f  

m a t e r i a l  fact h a s  a p p e a r e d ;  o r

(2) A d j u d i c a t i o n  i n  w h i c h  a d i s p u t e d  i s s u e  of  

m a t e r i a l  f a c t  h a s  a p p e a r e d ,  a n d  t h a t  i n v o l v e s  o n l y :

(i) A  m a t t e r  t h a t  c a n  b e  e x p r e s s e d  s o l e l y  

i n  m o n e t a r y  t e r m s  a n d  t h a t  i n v o l v e s  a n  a m o u n t  o f  

n o t  m o r e  t h a n  $ 1 , 0 0 0 ;

(ii) A  d i s c i p l i n a r y  s a n c t i o n  a g a i n s t  a 

p r i s o n e r ;

(iii) A  d i s c i p l i n a r y  s a n c t i o n  a g a i n s t  a 

s t u d e n t  t h a t  d o e s  n o t  i n v o l v e  e x p u l s i o n  f r o m  an  

a c a d e m i c  i n s t i t u t i o n  o r  s u s p e n s i o n  for m o r e  t h a n  

10 d a y s ;

(iv) A  d i s c i p l i n a r y  s a n c t i o n  a g a i n s t  a 

p u b l i c  e m p l o y e e  t h a t  d o e s  n o t  i n v o l v e  d i s c h a r g e  

f r o m  employrnen c or s u s p e n s i o n  for m o r e  t h a n  10 

d a y s ;  or  i



« *
(v) A  d i s c i p l i n a r y  s a n c t i o n  a g a i n s t  a 

l i c e n s e e  t h a t  d o e s  no'i i n v o l v e  r e v o c a t i o n ,  

s u s p e n s i o n ,  a n n u l m e n t ,  w i t h d r a w a l ,  o r  a m e n d m e n t  

or a  l i c e n s e .

(b) T h e  p r c ' a d u r e s  o f  t h i s  A c t  p e r t a i n i n g  to f o r m a l  

h e a r i n g s  a p p l y  tc ■» .onferenc.e h e a r i n g ,  e x c e p t  t o  t h e  e x t e n t  

o t h e r w i s e  p r o v i d e d  in t h i s  s u b s e c t i o n .

(1) P r e - h e a r i n g  c o n f e r e n c e .

I f  a n  a d j u d i c a t i o n  is i n i t i a t e d  a s  a 

w :~"p<=rence h e a r i n g ,  n o  p r e - h e a r i n g  c o n f e r e n c e  m a y  

b e  h e l d . ✓

(2) S u b p o e n a s ,  d i s c o v e r y  a n d  p r o t e c t i v e  o r d e r s .

T h e  p r o v i s i o n s  o f  §5600-620 d o  n o t  a p p l y  to

c o n f e r e n c e  h e a r i n g s  i n s o f a r  a s  t h e s e  p r o v i s i o n s  

a u t h o r i z e  t h e  i s s u a n c e  a n d  e n f o r c e m e n t  o f  

s u b p o e n a s  a n d  d i s c o v e r y  o r d e r s ,  b u t  d o  a p p l y  to 

c o n f e r e n c e  h e a r i n g s  i n s o f a r  a s  t h e s e  p r o v i s i o n s  

a u t h o r i z e  t h e  p r e s i d i n g  o f f i c e r  t o  i s s u e  

p r o t e c t i v e  o r d e r s ,  at t h e  r e q u e s t  o f  a n y  p a r t y  

or u p o n  t h e  p r e s i d i n g  o f f i c e r ' s  m o t i o n .

I
(3) P r o c e d u r e  at h e a r i n g .

(:L) T h e  p r o v i s i o n s  o f  § 44.6 2 . 5 7 0  s h a l l  

a p p l y .

{:':L) T h e  p r e s i d i n g  o f f i c e r  s h a l l  r e g u l a t e  

the c o u r s e  o f  t h e  p r o c e e d i n g s .

*
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( iii) O n l y  t h e  p a r t i e s  m a y  t e s t i f y  a n d  

p r e s e n t  w r i t t e n  e x h i b i t s .

(iv) T h e  p a r t i e s  m a y  o f f e r  c o m m e n t s  o n  the 

i s s u e s .

(A) I f  the p r e s i d i n g  o f f i c e r  h a s  

r e a s o n  t o  b e l i e v e  t h a t  m a t e r i a l  f a c t s  a r e  in 

d i s p u t e ,  the p r e s i d i n g  o f f i c e r  m a y  r e q u i r e  

a n y  p a r t y  t o  s t a t e  the i d e n t i t y  o f  the 

w i t n e s s e s  or o t h e r  s o u r c e s  t h r o u g h  w h o m  the 

p a r t y  w o u l d  p r o p o s e  t o  p r e s e n t  p r o o f  if the 

p r o c e e d i n g  w e r e  c o n v e r t e d  t o  a f o r m a l  

h e a r i n g ,  e x c e p t  t h a t  if d i s c l o s u r e  of a n y  

f a c t ,  a l l e g a t i o n  o r  s o u r c e  is p r i v i l e g e d  or 

e x p r e s s l y  p r o h i b i t e d  b y  a n y  p r o v i s i o n  o f  

law, t h e  p a r t y  s h a l l  i n d i c a t e  t h a t  

c o n f i d e n t i a l  facts, a l l e g a t i o n s  or s o u r c e s  

a r e  i n v o l v e d  b u t  s h a l l  n o t  d i s c l o s e  the 

c o n f i d e n t i a l  fa c t s ,  a l l e g a t i o n s  or s o u r c e s .

(B) I f  a p a r t y  h a s  r e a s o n  to b e l i e v e  

t h a t  e s s e n t i a l  f a c t s  m u s t  b e  o b t a i n e d  in 

o r d e r  t o  p e r m i t  a n  a d e q u a t e  p r e s e n t a t i o n  o f  

t h e  c a s e ,  t h e  p a r t y  m a y  i n f o r m  t h e  p r e s i d i n g  

o f f i c e r  r e g a r d i n g  the g e n e r a l  n a t u r e  o f  the 

f a c t s  a n d  the s o u r c e s  f r o m  w h c m  the p a r t y  

w o u l d  p r o p o s e  t o  o b t a i n  s u c h  f a c t s  if the 

p r o c e e d i n g  w e r e  converted, to a f o r m a l



(2) C u L r e n t  S e c t i o n : 

(None)

(3) C o m m e n t s :

T h i s  s e c t i o n  p r o v i d e s  f o r  a m o r e  e x p e d i t i o u s  f o r m  of 

h e a r i n g  w h e r e  n o  m a t e r i a l  f a c t  i s  in i s s u e  or i n  s p e c i f i e d  

f a c t u a l  c i r c u m s t a n c e s .  S t r e a m l i n e d  h e a r i n g  p r o c e d u r e s  a r e  set 

f o r t h ,  c o n s i s t e n t  w i t h  t h e  l i m i t e d  s c o p e  o f  t h e  p r o c e e d i n g .  

C e r t a i n  m a t t e r s  m a v  f a l l  w i t h i n  t h e  s c o p e  o f  b o t h  t h i s  s e c t i o n  

a n d  §.490 o f  t h i s  d r a f t .  A s  w i t h  §.490, a n  a g e n c y  m u s t  a d o p t  

c o n f o r m i n g  r e g u l a t i o n s  t o  m a k e  u s e  o f  t h i s  s e c t i o n ;  f u r t h e r  

r e g u l a t i o n s  w o u l d  a p p e a r  d e s i r a b l e  to d i s t i n g u i s h  b e t w e e n  the 

u s e  of  t h i s  s e c t i o n  a n d  §.490 in e a c h  conte'st w h e r e  b o t h  m i g h t  

a p p l y .

(4) S o u r c e ;

R e v i s e d  m o d e l  A P A ,  §4-401



.

t (1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 1 0 /  E m e r g e n c y  a d j u d i c a t i o n

(a) E m e r g e n c y  a d j u d i c a t i o n  m a y  b e  u s e d  i n  s i t u a t i o n s  

i n v o l v i n g  a n  i m m e d i a t e  d a n g e r  t o  t h e  p u b l i c  h e a l t h ,  s a f e t y  o r  

w e l f a r e  r e q u i r i n g  a g e n c y  a c t i o n  w i t h o u t  w a i t i n g  f o r  a n y  o t h e r  

p r o c e e d i  g t h a t  m i g h t  o t h e r w i s e  b e  a v a i l a b l e .

(b) 'The a g e n c y  m a y  t a k e  o n l y  t h a t  a c t i o n  n e c e s s a r y  to 

p r e v e n t  or t o  a v o i d  t h e  i m m e d i a t e  d a n g e r  t o  t h e  p u b l i c  h e a l t h ,  

s a f e t y  or w e l f a r e  t h a t  j u s t i f i e s  u s e  o f  a n  e m e r g e n c y  

a d j u d i c a t i o n ,

(c) A n  i n i t i a l  e m e r g e n c y  o r d e r  m a y  b e  i s s u e d  b y  an 

a g e n c y  u n d e r  t h i s  s e c t i o n  a n d  s h a l l  b e  e f f e c t i v e  f o r  no m o r e  

t h a n  10 d a y s .  T h e  o - d e r  s h a l l  p r o v i d e  for c o m m e n c  m e n t  of a 

h e a r i n g  w i t h i n  10 d a y s  o f  i s s u a n c e .  The p r o c e d u r e  f o r  s u c h  a 

h e a r i n g  s h a l l  b e  s p e c i f i e d  b y  r u l e  a d o p t e a  by t h e  a g e n c y . .

(d) T h e  a g e n c y  s h a l l  g i v e  s u c h  n o t i c e  as i s  p r a c t i c­

a b l e  t o  p e r s o n s  w h o  a r e  r e q u i r e d  to c o m p l y  w i t h  t h e  o r d e r .  T h e  

o r d e r  is e f f e c t i v e  w h e n  r e n d e r e d .

(e) If a h e a r i n g  h a s  b e e n  c o m m e n c e d  w i t h i n  10 d a y s  of 

t h e  i s s u a n c e  o f  a n  i n i t i a l  e m e r g e n c y  o r d e r  u n d e r  t h i s  s e c t i o n ,  

t h e  a g e n c y  m a y  e x t e n d  t h e  o r d e r  for o n e  a d d i t i o n a l  

1 0 - d a y - p e r i c d  t o  e n a b l e  t h e  a g e n c y  t o  d e c i d e  t h e  m a t t e r  a n d  to 

i s s u e  a f i n a l  e m e r g e n c y  o r d e r .  A f i n a l  e m e r g e n c y  o r d e r  i s s u e d  

p u r s u a n t  to t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  b e  e f f e c t i v e



f o r  no  m o r e  t h a n  1 6 0  d a y s ,  m a y  n o t  b e  r e n e w e d  o r  e x t e n d e d ,  a n d  

i s  s u b j e c t  to  t h e  f u r t h e r  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  i n c l u d i n g  

§§.640, .680 a n d . 70 0 .

(f) A f t e r  i s s u i n g  a f i n a l  e m e r g e n c y  o r d e r  u n d e r  t h i s  

s e c t i o n ,  the a g e n c y  s h a l l  p r o c e e d  as q u i c k l y  a s  f e a s i b l e  to 

i n i t i a t e  e n y  p r o c e e d i n g s  t h a t  w o u l d  b e  r e q u i r e d  if t h e  m a t t e r  

d i d  n o t  i n v o l v e  a n  i m m e d i a t e  d a n g e r .

(g) T h e  a g e n c y  s h a l l  m o d i f y  o r  r e s c i n d  t h e  f i n a l  

e m e r g e n c y  o r d e r  w h e n  t h e  m a g n i t u d e  of t h e  d a n g e r  l e s s e n s  or 

w h e n  t h e  d a n a e r  is d i s s i p a t e d .

(h) It i s  t h e  p o l i c y  of the s t a t e  t h a t  e m e r g e n c i e s  

a r e  h e l d  to a m i n i m u m  a n d  a r e  r a r e l y  f o u n d  to e x i s t .

(2) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s  :

T h i s  s e c t i o n  p r o v i d e s  for a s e p a r a t e  c a t e g o r y  of 

a d j u d i c a t i v e  p r o c e e d i n g s  to be e m p l o y e d  in t h e  c o n t e x t  of an 

e m e r g e n c y  s i t u a t i o n .  U n d e r  s u c h  c i r c u m s t a n c e s ,  an a g e n c y  m a y  

i s s u e  an  i n i t i a l  o r d e r  w i t h o u t  p r i o r  n o t i c e  or h e a r i n g .  S u c h  

a n  o r d e r  is l i m i t e d  to  10 d a y s  d u r a t i o n ,  d u r i n g  w h i c h  t i m e  a 

h e a r i n t  m u s t  be  c o m m e n c e d .  T h e  f o r m  o f  t h a t  h e a r i n g ,  h o w e v e r ,  

n e e d  ■ jt be t h a t  p r o v i d e d  for in this d r a f t ,  b u t  m a y  b e

t a i l o r e d  by a n y  a g e n c y  t o  fit t h e  p a r t i c u l a r  e m e r g e n c y

c i r c u m s t n c e s  l i k e l y  t o  b e  f a c e d  by s u c h  a g e n c y .  S u c h  h e a r i n g s



» m a y  i n c o r p o r a t e  p r o v i s i o n s  a c c e l e r a t i n g ,  r e s t r i c t i n g ,  o r

r e d u c i n g  v a r i o u s  p r o c e d u r a l  a s p e c t s  o f  the m o r e  f o r m a l  h e a r i n g  

p r o c e s s .  A n  a g e n c y  m u s t  a d o p t  c o n f o r m i n g  r e g u l a t i o n s  

s p e c i f y i n g  t h e  n a t u r e  o f  s u c h  p r o c e e d i n g s .

If s u c h  a h e a r i n g  i s  h e l d ,  t h e  i n i t i a l  o r d e r  m a y  b e  

e x t e n d e d  o n c e  f o r  an  a d d i t i o n a l  10 d a y s  to p e r m i t  t h e  a g e n c y  to 

i s s u e  a f i n a l  e m e r g e n c y  o r d e r .  S u c h  a n  o r d e r  m a y  h a v e  a 

m a x i m u m  d u r a t i o n  o f  160 d a y s ,  t h e  e n t i r e  e m e r g e n c y  c y c l e  t h u s  

e x t e n d i n g  1 8 0  d a y s .  F i n a l  e m e r g e n c y  o r d e r s  c a n n o t  be  r e n e w e d  

or  e x t e n d e d .  F u r t h e r ,  a l t h o u g h  the h e a r i n g  p r e s c r i b e d  by t h i s  

s e c t i o n  is e x e m p t e d  f r o m  t h e  p r o v i s i o n  of t h e  d r a f t ,  t h e  f i n a l  

e m e r g e n c y  o r d e r  is not. T h u s ,  s u c h  a n  o r d e r  m u s t  b e  in  

a p p r o p r i a t e  f o r m  (§.640) a n d  is s u b j e c t  to r e c o n s i d e r a t i o n  

(§.650) a n d  j u d i c i a l  r e v i e w  (§.700), t h e  s a m e  a s  a n y  o t h e r  

f i n a l  o r d e r .

(4) S o u r c e :

A d m i n i s t r a t i v e  h a w  c o m m i t t e e  D r a f t  ( J u l y  1981)

R e v i s e d  M o d e l  A P A ,  §4-501 

A S  4 2 . 0 7 . 1 8 1

EB



S e c .  4 4 . 6 2 . 5 2 0 ,  A v a i l a b i l i t y  o f  p r e - h e a r i n g  c o n f e r e n c e

(1) P r o p o s e d  S e c t i o n :

(a) T h e  p r e s i d i n g  o f f i c e r  m a y  d e t e r m i n e  w h e t h e r  a 

p r e - h e a r i n g  c o n f e r e n c e  s h a l l  b e  c o n d u c t e d .  If a c o n f e r e n c e  is

c o n d u c t e d ,  t h i s  s e c t i o n  a p p l i e s .
%

(b) T h e  p r e s i d i n g  o f f i c e r  s h a l l  s e t  t h e  t i m e  a n d  

p l a c e  o f  t h e  p r e - h e a r i n g  c o n f e r e n c e  a n d  s h a l l  g i v e  r e a s o n a b l e  

w r i t t e n  n o t i c e  t o  a l l  p a r t i e s  o f  r e c o r d  a n d  to a l l  p e r s o n s  who 

h a v e  f i l e d  w r i t t e n  p e t i t i o n s  to  i n t e r v e n e  i n  t h e  m a t t e r .  The 

a g e n c y  s h a l l  p r o m p t l y  g i v e  n o t i c e  to o t h e r  c a t e g o r i e s  of  

p e r s o n s  to  w h o m  n o t i c e  is r e q u i r e d  b y  a n y  p r o v i s i o n  o f  law.

(c) T h e  n o t i c e  m u s t  i n c l u d e :

(1) T h e  n a m e s  a n d  a d d r e s s e s  of a l l  p a r t i e s  and 

o t h e r  p e r s o n s  to w h o m  n o t i c e  i s  b e i n g  g i v e n  by the 

h e a r i n g  o f f i c e r ;

(2) T h e  n a m e ,  o f f i c i a l  t i t l e ,  m a i l i n g  a d d r e s s  

a n d  t e l e p h o n e  n u m b e r  of  a n y  c o u n s e l  or a g e n c y  e m p l o y e e  

w h o  h a s  b e e n  d e s i g n a t e d  to a p p e a r  for t h e  a g e n c y ;

(3) T h e  o f f i c i a l  t i t l e  o r  o t h e r  r e f e r e n c e  

n u m b e r ,  t h e  n a m e  of t h e  p r o c e e d i n g ,  a n d  a g e n e r a l  

d e s c r i p t i o n  o f  t h e  s u b j e c t - m a t t e r ;

(4) A s t a t e m e n t  o f  t h e  t i m e ,  p l a c e ,  a n d  n a t u r e  

o f  t h e  p r e - h o a r i n g  c o n f e r e n c e  i n c l u d i n g  the i s s u e s  to 

b e  a d d r e s s e d  at t h e  c o n f e r e n c e ;



(5) T h e  n a m e ,  o f f i c i a l  t i t l e ,  m a i l i n g  a d d r e s s  

a n d  t e l e p h o n e  .number o f  t h e  h e a r i n g  o f f i c e r  f o r  the 

p r e - h e a r i n g  c o n f e r e n c e ;  a n d

(6) A  s h o r t  a n d  p l a i n  s t a t e m e n t  t h a t  a t  t h e  

p r e - h e a r i n g  c o n f e r e n c e  t h e  p r o c e e d i n g  m a y ,  w i t h o u t  

f u r t h e r  n o t i c e ,  b e  c o n v e r t e d  i n t o  a c o n f e r e n c e  h e a r i n g  

o r  s u m m a r y  p r o c e e d i n g  f o r  d i s p o s i t i o n  o f  t h e  m a t t e r  a s  

p r o v i d e d  b y  t h i s  c h a p t e r .

(d) T h e  n o t i c e  m a y  i n c l u d e  a n y  o t h e r  m a t t e r s  t h a t  t h e  

h e a r i n g  o f f i c e r  c o n s i d e r s  d e s i r a b l e  t o  e x p e d i t e  t h e  

p r o c e e d i n g s .

(2 )

(3)

(4)

C u r r e n t  S e c t i o n :

(None)

C o m m e n t s :

S e e  r e l a t e d  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  Modej. A P A  

S o u r c e :

R e v i s e d  M o d e l  A P A ,  §4-204



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 3 0 ,  P r e - h e a r i n g  c o n f e r e n c e  p r o c e d u r e  a n d  

p r e - h e a r i n g  o r d e r

(a) A t  the d i s c r e t i o n  o f  t h e  p r e s i d i n g  o f f i c e r ,  all 

o r  p a r t  of t h e  p r e - h e a r i n g  c o n f e r e n c e  m a y  b e  c o n d u c t e d  b y  t e l e -  

p h o n e ,  t e l e v i s i o n ,  or o t h e r  e l e c t r o n i c  m e a n s ,  i f  e a c h  p a r t i c i­

p a n t  i n  t h e  p r e - h e a r i n g  c o n f e r e n c e  h a s  a n  o p p o r t u n i t y  t o  p a r ­

t i c i p a t e  in, t o  h e a r  a n d ,  e x c e p t  w h e n  t e l e p h o n e  is u s e d ,  t o  s e e  

t h e  e n t i r e  p r o c e e d i n g  w h i l e  it > t a k i n g  p l a c e .

(b) T h e  p r e s i d i n g  o f f i c e r  s h a l l  c o n d u c t  t h e  

p r e - h e a r i n g  c o n f e r e n c e  t o  d i s c u s s  w h e r e  a p p l i c a b l e ,  s u c h  

m a t t e r s  as c o n v e r s i o n  o f  t h e  p r o c e e d i n g  co a n o t h e r  t y p e ,  

e x p l o r a t i o n  o f  s e t t l e m e n t  p o s s i b i l i t i e s ,  p r e p a r a t i o n  o f  

s t i p u l a t i o n s ,  s i m p l i f i c a t i o n  o f’ i s s u e s ,  r u l i n g s  o n  i d e n t i t y  a n d  

l i m i t a t i o n  o f  t h e  n u m b e r  o f  w i t n e s s e s  o b j e c t i o n s  to p r o f f e r s  of 

e v i d e n c e ,  d e t e r m i n a t i o n  of  t h e  e x t e n t  to w h i c h  d i r e c t  e v i d e n c e ,  

r e b u t t a l  e v i d e n c e  o r  c r o s s - e x a m i n a t i o n  w i l l  b e  p r e s e n t e d  in 

w r i t t e n  f o r m  a n d  t h e  e x t e n t  to  w h i c h  t e l e p h o n e ,  t e l e v i s i o n  or 

o t h e r  e l e c t r o n i c  m e a n s  w i l l  b e  u s e d  as a s u b s t i t u t e  f o r  

p r o c e e d i n g s  i n  p e r s o n ,  o r d e r  o f  p r e s e n t a t i o n  of  e v i d e n c e  a n d  

c r o s s - e x a m i n a t i o n ,  r u l i n g s  r e g a r d i n g  i s s u a r c e  o f  s u b p o e n a s ,  

d i s c o v e r y  o r d e r s  a n d  p r o t e c t i v e  o r d e r s ,  a n d  o t h e r  m a t t e r s  th a t  

w i l l  p r o m o t e  t h e  o r d e r l y  a n d  p r o m p t  c o n d u c t  o f  t h e  h e a r i n g .

T h e  p r e s i d i n g  o f f i c e r  s h a l l  i s s u e  a p r e - h e a r i n g  o r d e r  

i n c o r p o r a t i n g  t h e  m a t t e r s  d e t e r m i n e d  at t h e  p r e - h e a r i n g  

c o n f e r e n c e .



« »

(c) If a p r e - h e a r i n g  c o n f e r e n c e  i s  n o t  h e l d ,  t h e  

p r e s i d i n g  o f f i c e r  f o r  t h e  f o r m a l  h e a r i n g  m a y  i s s u e  a 

p r e - h e a r i n g  o r d e r ,  b a s e d  o n  t h e  p l e a d i n g s ,  to r e g u l a t e  t h e  

c o n d u c t  of  t h e  p r o c e e d i n g s .

(2) C u r r  ?nt S e c t i o n :

(None)
*

(3) C o m m e n t s :

S e e  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

(4) S o u r c e :

R e v i s e d  M o d e l  AP A ,  §4-205



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 4 0 ,  P l e a d i n g s ,  b r i e f s ,  m o t i o n s ,  s e r v i c e

(a) T h e  p r e s i d i n g  o f f i c e r  s h a l l  g i v e  a l l  p a r t i e s  f u l l  

o p p o r t u n i t y ,  a t  a p p r o p r i a t e  s t a g e s  of t h e  p r o c e e d i n g s ,  t o  f i l e  

p l e a d i n g s ,  m o t i o n s ,  o b j e c t i o n s  a n d  o f f e r s  of  s e t t l e m e n t .

(b) T h e  p r e s i d i n g  o f f i c e r  m a y  g i v e  a l l  p a r t i e s  f u l l  

o p p o r t u n i t y ,  a t  a p p r o p r i a t e  s t a g e s  o f  t h e  p r o c e e d i n g s ,  t o  f i l e  

b r i e f s ,  p r o p o s e d  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w  a n d  

p r o p o s e d  i n i t i a l  o r  f i n a l  o r d e r s .

(c) A p a r t y  w h o  f i l e s  a n y  p a p e r s  s h a l l  s i m u l t a n e o u s l y  

s e r v e  c o p i e s  o n  a l l  p a r t i e s .

(2) C u r r e n t  S e c t i o n :

(None)

(3) C o m m e n t s :

S e e  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

(4) S o u r c e ;

R e v i s e d  M o d e l  APA, §4-207



(1) P r o p o s e d  S e c t i o n ;

S e c .  4 4 . 6 2 . 5 5 0 ,  T i m e  a n d  p l a c e  of h e a r i n g

(a) T h e  h e a r i n g  s h a l l  b e  h e l d  in t h e  c o m m u n i t y :

(1) N e a r e s t  to w h e r e  t h e  t r a n s a c t i o n  o c c u r r e d  o r

w h e r e  t h e  r e s p o n d e n t  r e s i d e s ;  and
»

(2) W h i c h  h a s  a d i s t r i c t  or s u p e r i o r  c o u r t .

(b) T h e  a g e n c y  m a y  s e l e c t  a p l a c e  d i f f e r e n t  f r o m  t h a t  

p r e s c r i b e d  in (a) of t h i s  s e c t i o n  f o r  e i t h e r  of  t h e  f o l l o w i n g  

r e a s o n s :

(1) W h e n  t h e  c o n v e n i e n c e  of w i t n e s s e s  a n d  the 

e n d s  o f  j u s t i c e  w o u l d  be  p r o m o t e d  b y  t h e  c h a n g e ;

(2) If t h e  a g e n c y  f i n d s  t h a t  t h e  r e s p o n d e n t  

o t h e r w i s e  w o u l d  b e  p u t  t o  u n n e c e s s a r y  i n c o n v e n i e n c e .

(c) N o t w i t h s t a n d i n g  (a) or (b) of t h i s  s e c t i o n ,  the 

p a r t i e s  by a g r e e m e n t  m a y  s e l e c t  a n y  p l a c e  in t h e  s t a t e .

(2) C u r r e n t S e c t i o n :

( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1901) 

AS 4 4 . 6 2 . 4 1 0



Sec. 44.62.410. Time and place of hearing. The agency shall 
determine the time and place of hearing. The hearing shall be held in 
Juneau or Ketchikan, whichever is closer to the place where the 
transaction occurred or where the respondent resides, if the transaction 
occurred in or the respondent resides in the Southeastern Senate 
District; in Anchorage if the transaction occurred or the respondent 
resides within the South Central Senate District; in Fairbanks or 
Nome, whichever is closer to the place where the transaction occurred 
or where the respondent resides, if the transaction occurred in or the 
respondent resides in the Central or Northwestern Senate Districts. 
The agency may, if the transaction occurred in a senate district other 
than that of respondent’s residence, select the place of hearing appro­
priate for either district. The agency may select a different place nearer 
the place where the transaction occurred or where the respondent 
resides, or the parties by agreement may select any place in the state. 
(§ 9 (ch 2) ch 143 S L A  1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 6 0 ,  N o t i c e  o f  h e a r i n g

(a) T h e  p r e s i d i n g  o f f i c e r  f o r  t h e  h e a r i n g  s h a l l  set

t h e  t i m e  a n d  p l a c e  o f  t h e  h e a r i n g  a n d  s h a l l  g i v e  r e a s o n a b l e

w r i t t e n  n o t i c e  t o  a l l  p a r t i e s  o f  r e c o r d  a n d  t o  a l l  p e r s o n s  w h o
%

h a v e  f i l e d  w r i t t e n  p e t i t i o n s  to i n t e r v e n e  in t h e  m a t t e r .

(b) T o  t h e  e x t e n t  n o t  i n c l u d e d  i n  a p r e - h e a r i n g  o r d e r  

a c c o m p a n y i n g  it, t h e  n o t i c e  m u s t  i n c l u d e :

(1) T h e  n a m e s  a n d  a d d r e s s e s  o f  a l l  p a r t i e s  and 

o t h e r  p e r s o n s  to w h o m  n o t i c e  is b e i n g  g i v e n  b y  t h e  

p r e s i d i n g  o f f i c e r ;

.(2) T h e  n a m e ,  o f f i c i a l  t i t l e ,  m a i l i n g  a d d r e s s  

a n d  t e l e p h o n e  n u m b e r  o f  a n y  c o u n s e l  o r  a g e n c y  e m p l o y e e  

w h o  h a s  b e e n  designated! t o  a p p e a r  f o r  t h e  a g e n c y ;

(3) T h e  o f f i c i a l  f i l e  or  o t h e r  r e f e r e n c e  n u m b e r ,  

t h e  n a m e  o f  t h e  p r o c e e d i n g ,  a n d  a g e n e r a l  d e s c r i p t i o n  

c f  t h e  s u b j e c t - m a t t e r ;

(4) A  s t a t e m e n t  o f  t h e  t i m e ,  p l a c e  a n d  n a t u r e  of 

t h e  h e a r i n g ;

(5) A  s t a t e m e n t  o f  t h e  l e g a l  a u t h o r i t y  a n d  

j u r i s d i c t i o n  u n d e r  w h i c h  t h e  h e a r i n g  i s  to  b e  h e l d ;

(6) T h e  n a m e ,  o f f i c i a l  t i t l e ,  m a i l i n g  a d d r e s s  

a n d  t e l e p h o n e  n u m b e r  of t h e  p r e s i d i n g  o f f i c e r ;



(7) A  s h o r t  a n d  p l a i n  s t a t e m e n t  o f  t h e  i s s u e s  

i n v o l v e d  a n d  t o  t h e  e x t e n t  k n o w n  to t h e  p r e s i d i n g  

o f f i c e r ,  o f  t h e  m a t t e r s  a s s e r t e d  b y  t h e  p a r t i e s ;  and

(c) T h e  n o t i c e  m a y  i n c l u d e  a n y  o t h e r  m a t t e r s  t h a t  the 

p r e s i d i n g  o f f i c e r  c o n s i d e r s  d e s i r a b l e  t o  e x p e d i t e  t h e  

p r o c e e d i n g s .

(d) I h e  a g e n c y  s h a l l  p r o m p t l y  g i v e  n o t i c e  t o  c a t e­

g o r i e s  of p e r s o n s  t o  w h o n  n o t i c e  is r e q u i r e d  b y  a n y  p r o v i s i o n  

o f  l a w  b u t  h a s  n o t  b e e n  g i v e n  b y  the p r e s i d i n g  o f f i c e r .  N o t i c e  

u n d e r  t h i s  s u b s e c t i o n  m a y  i n c l u d e  a l l  t y p e s  of  i n f o r m a t i o n  p r o­

v i d e d  in s u b s e c t i o n s  ( a ) - ( c ) ,  o r  m a y  c o n s i s t  o f  a b r i e f  s t a t e­

m e n t  i n d i c a t i n g  t h e  s u b j e c t  m a t t e r ,  p a r t i e s ,  t i m e ,  p l a c e  and 

n a t u r e  of t h e  h e a r i n g ,  m a n n e r  in w h i c h  c o p i e s  o f  t h e  n o t i c e  to 

t h e  p a r t i e s  m a y  b e  i n s p e c t e d  a n d  c o p i e d ,  a n d  n a m e  a n d  t e l e p h o n e  

n u m b e r  of t h e  p r e s i d i n g  o f f i c e r .

(2) C u r r e n t  S e c t i o n ;

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s ;

S e e  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

(4) S o u r c e ;

R e v i s e d  M o d e l  AP A ,  §4-206



M »» *  u  v U  j ;  V.Si» k.*»

‘

Sec. 44.62.420. F o r m  of notice of hearing, (a) The agency shall 
deliver or mail a notice of hearing to all parties at least 10 days before 
the hearing. The hearing shall not be held before the expiration of the 
time within which the respondent is entitled to file a notice of defense.

(b) The notice to respondent shall be substantially in the following 
form but m a y  include other information:

You are notified that a. hearing will be held before (here insert name
of agency) at (here insert place of hearing) upon the '........

day of..................   19 .... at the hour of............. , upon
the charges made in the accusation served upon you. You m a y  be 
present at the hearing, may be but need not be represented by counsel, 
may present any relevant evidence, and will be given full opportunity

to cross-examine all witnesses testi'ying against you. You may have 
subpoenas issued to compel the attendance of witnesses and the 
production of books, documents or other things by applying to (here 
insert appropriate office or agency). (§ 10 (ch 2) ch i43 S L A  1959)



(1) P r o p o s e d  S e c t i o n ;

S e c .  44.62.570,, C o n d u c t  o f  t h e  h e a r i n g

(a) At t h e  d i s c r e t i o n  of t h e  p r e s i d i n g  o f f i c e r ,  all 

o r  p a r t  of  t h e  hec-ring m a y  b e  c o n d u c t e d  b y  t e l e p h o n e ,  

t e l e v i s i o n ,  or  o t h e r  e l e c t r o n i c  m e a n s ,  if e a c h  p a r t i c i p a n t  in 

t h e  h e a r i n g  h a s  a n  o p p o r t u n i t y  t o  p a r t i c i p a t e  in, to h e a r  and, 

e x c e p t  w h e n  t e l e p h o n e  is u s e d ,  t o  s e e  the e n t i r e  p r o c e e d i n g  

wh:.le it is t a k i n g  p l a c e .

(b) T h e  p r e s i d i n g  o f f i c e r  s h a l l  c a u s e  t h e  h e a r i n g  to 

b e  r e c o r d e d  b y  t a p e  r e c o r d i n g  o r  s t e n o g r a p h i c  n o t e s  or s y m b o l s  

at t h e  a g e n c y ' s  e x p a n s e .  T h e  a g e n c y  is n o t  r e q u i r e d ,  at its 

ej.pense, t o  p r e p a r e  a t r a n s c r i p t ,  u n l e s s  s u c h  a r e q u i r e m e n t  is 

i m p o s e d  b y  law. A n y  p a r t y  m a y ,  at t h e  p a r t y ' s  e x p e n s e ,  c a u s e  a 

t r a n s c r i p t  to  be p r e p a r e d  by  a r e p o r t e r  a p p r o v e d  b y  t h e  a g e n c y  

f r o m  t h e  a g e n c y ' s  t a p e  r e c o r d i n g  or s t e n o g r a p h i c  n o t e s  or 

s y m b o l s ,  or  c a u s e  a d d i t i o n a l  r e c o r d i n g s  to b e  m a d e  d u r i n g  the 

h e a r i n g ,  if t h e  m a k i n g  of  the r e c o r d i n g  t o e s  n o t  c a u s e  d i s t r a c­

t i o n  or d i s r u p t i o n .

(c) T h e  h e a r i n g  is o p e n  to p u b l i c  o b s e r v a t i o n ,  e x c e p t  

f o r  t h e  p a r t s  th a t  t h e  p r e s i d i n g  o f f i c e r  s t a t e s  to be c l o s e d  

p u r s u a n t  t o  a s t a t u t e  e x p r e s s l y  a u t h o r i z i n g  t h a t  c l o s u r e .  To 

t h e  e x t e n t  t h a t  a h e a r i n g  is c o n d u c t e d  by t e l e p h o n e ,  

t e l e v i s i o n ,  or o t h e r  e l e c t r o n i c  m e a n s ,  t h e  a v a i l a b i l i t y  of 

p u b l i c  o b s e r v a t i o n  is s a t i s f i e d  by g i v i n g  m e m b e r s  o f  t i e  p u b l i c  

a n  o p p o r t u n i t y ,  at r e a s o n a b l e  t i m e s ,  to h e a r  t h e  t a p e



° r e c o r d i n g s  a n d  i n s p e c t  any* t r a n s c r i p t  p r e p a r e d  f r o m  t h e  r e c o r d­

ings ,  e x c e p t  f o r  t h o s e  p o r t i o n s  of t h e  h e a r i n g  t h a t  a r e  c l o s e d  

b y  t h e  p r e s i d i n g  o f f i c e r s .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at  e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s ':

S e e  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  A P A

(4) S o u r c e :

R e v i s e d  M o d e l  AP A ,  §4-211



S e c .  4 4 . 6 2 . 5 8 0 ,  E v i d e n c e  r u l e s  g e n e r a l l y

(a) O r a l  e v i d e n c e  m a y  b e  t a k e n  o n l y  o n  o a t h  o r  

a f f i r m a t i o n .

(b) E a c h  p a r t y  m a y :
%

(1) C a l l  a n d  e x a m i n e  v/i’ n e s s e s ;

(2) I n t r o d u c e  e x h i b i t s ;

(3) C r o s a - e x a m i n e  o p p o s i n g  w i t n e s s e s  on  m a t t e r s  

r e l e v a n t  t o  t h e  i s s u e s ,  even. t h o u g h  t h a t  m a t t e r  w a s  

no t  c o v e r e d  i n  t h e  d i r e c t  e x a m i n a t i o n ;

(4) I m p e a c h  a w i t n e s s  r e g a r d l e s s  of w h i c h  p a r t y  

f i r s t  c a l l e d  t h e  w i t n e s s  to  t e s t i f y ;  a n d

> (5) R e b u t  t h e  e v i d e n c e  a g a i n s t  h i m s e l f .

(c) If t h e  r e s p o n d e n t  d o e s  n o t  t e s t i f y  in h i s  o w n  

b e h a l f  he m a y  be c a l l e d  a n d  e x a m i n e d  a s  if a n d e r  c r o s s -  

e x a m i n a t i o n .

(d) T h e  h e a r i n g  n e e d  n o t  b e  c o n d u c t e d  a c c o r d i n g  to 

tecl ical r u l e s  r e l a t e d  t o  e v i d e n c e  a n d  w i t n e s s e s .  R e l e v a n t  

e v i d e n c e  s h a l l  be a d m i t t e d  if it is t h e  s o r t  o f  e v i d e n c e  on 

w h i c h  r e s p o n s i b l e  p e r s o n s  a r e  a c c u s t o m e d  t o  r e l y  in th'> c o n d u c t  

of s e r i o u s  a f f a i r s ,  r e g a r d l e s s  o f  t h e  e x i s t e n c e  of a c o m m o n  l < w  

or s t a t u t o r y  r u l e  w h i c h  m a k e s  i m p r o p e r  t h e  a d m i s s i o n  o:: the 

e v i d e n c e  o v e r  o b j e c t i o n  in a c i v i l  a c t i o n .  H e a r s a y  e v i d e n c e  

m a y  be u s e d  t o  s u p p l e m e n t  o r  e x p l a i n  d x r e c t  e v i d e n c e  b a t  is n o t



Sec. 44.62.450. Hearings, (a) A  hearing in a contested case shall be 
presided over by a hearing officer. The agency itself shall determine 
whether the hearing officer hears the case alone or whether the agency 
hears the case with the hearing officer.
(b) If the agency hears the case the hearing officer shall preside at 

the hearing, rule on the admission and exclusion of evidence, and 
advise the agency on matters of law. The agency shall exercise all other 
powers relating to the conduct of the hearing, but may delegate any or 
all of these other powers to the hearing officer. If the hearing officer 
hears a case alone, he shall exercise all powers relating to the conduct 
of the hearing.

(£) A  hearing'officer or agency member shall voluntarily disqualify 
himself and withdraw from a case in which he cannot accord a fair and 
impartial hearing or consider-'ion. A  party may request the 
disqualification of a hearing officer or agency member by filing an 
affidavit, before the taking of evidence at a hearing, stating with 
particularity the grounds upon which it is claimed that a fair and 
impartial hearing cannot be accorded. If the request concerns an 
agency member the issue shall be determined by the other members of 
the agency. If t> e request concerns the hearing officer, the issue shall 
be determined by the agency when the agency hears the case with the 
hearing office'-, and by the hearing officer when he hears the case 
alone. No agency member may withdraw voluntarily or be disqualified 
if his disqualification would prevent the existence of a quorum 
qualified to act in the particular case.
(d) The proceedings at the hearing shall be reported by a 

phonographic reporter or recorder, or other adequate means of assuring 
an accurate record. (5 13 (ch 2) ch 143 S L A  1959)





s u f f i c i e n t  b y  i t s e l f  t o  s u p p o r t  a f i n d i n g  u n l e s s  it w o u l d  be 

a d m i s s i b l e  o v e r  o b j e c t i o n  in a c i v i l  a c t i o n .  T h e  r u l e s  of 

p r i v i l e g e  a r e  e f f e c t i v e  t o  t h e  s a m e  e x t e n t  t h a t  t h e y  a r e  

r e c o g n i z e d  in a c i v i l  a c t i o n .  I r r e l e v a n t  a n d  u n d u l y  

r e p i t i t i o u s  e v i d e n c e  s h a l l  be e x c l u d e d .

(e) D o c u m e n t a r y  e v i d e n c e  m a y  b e  r e c e i v e d  in t h e  f o r m  

of  c o p i e s  o r  e x c e r p t s ,  if  t h e  o r i g i n a l  i s  n o t  r e a d i l y  a v a i l­

ab l e .  U p o n  r e q u e s t ,  p a r t i e s  s h a l l  be  g i v e n  a n  o p p o r t u n i t y  to 

c o m p a r e  t h e  c o p y  w i t h  t h e  o r i g i n a l .

(f) In t h e  d i s c r e t i o n  o f  t h e  p r e s i d i n g  o f f i c e r ,  no n -  

p a r t i e s  m a y  ^ e  g i v e n  a n  o p p o r t u n i t y  t o  p r e s e n t  o r a l  or  w r i t t e n  

s t a t e m e n t s .  If t h e  p r e s i d i n g  o f f i c e r  p r o p o s e s  to c o n s i d e r  s u c h  

a s t a t e m e n t ,  a l l  p a r t i e s  s h a l l  be g i v e n  a n  o p p o r t u n i t y  to 

c h a l l e n g e ,  c r o s s  e x a m i n e  o r  r e b u t  it, a n d  on  m o t i o n  o f  a n y  

p a - t y  the p r e s i d i n g  o f f i c e r  s h a l l  r e q u i r e  t h e  o r a l  o r  w r i t t e n  

s t a t e m e n t  o f  a n o n - p a r t y  t o  b e  g i v e n  u n d e r  o a t h  or 

a f f i r m a t i o n .

(g) In a s t a t e m e n t - o f - i o s u e s  p r o c e e d i n g ,  the 

r e s p o n d e n t  m u s t  e s t a b l i s h  by a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  

t h a t  he is e n t i t l e d  t o  t h e  a g e n c y  a c t i o n  w h i c h  he s e e k s .  In an 

a c c u s a t i o n  p r o c e e d i n g ,  t h e  a g e n c y  m u s t  e s t a b l i s h  by  a p r e p o n d­

e r a n c e  of t h e  e v i d e n c e  t h a t  it is e n t i t l e d  to t h e  a c t i o n  it 

se e k s .

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f  t h i s  d r a f t  s e c t i o n )



Sec. 44.62.460. Evidence rules, (a) Oral evidence may be taken 
only on oath or affirmation.

(b) Each party may (1) call and examine witnesses; (2) introduce 
exhibits; (3) cross-examine opposing witnesses on matter relevant to 
the issues, even though that matter was not covered in the direct 
examination; (4) impeach a witness regardless of which party first 
called the witness to testify; and (5) rebut the evidence against himselt.

(c) If the respondent does not testify in his own behalf he may be 
called and examined as if under cross-examination.
(d) The hearing need not be conducted according to technical rules 

relating to evidence and witnesses. Relevant evidence shall be 
admitted if it is the sort of evidence on which responsible persons are 
accustomed to rely in the conduct of serious affairs, regardless of the 
existence of a common law or statutory rule which makes improper the 
admission of the evidence over objection in a civil action. Hearsay 
evidence rnay be used to supplement or explain direct evidence but is 
not sufficient by itself to support a finding unless it would be 
admissible over objection in a civil action. The rules of privilege are 
effective to the same extent that they are recognized in a civil action. 
Irrelevant and unduly repetitious evidence shall be excluded.
te) Nothing in this chapter may be construed to alter the ordinary 

rules of burden of proof of judicial proceedings in the state. (§ 14 (ch 2) 
ch 143 S L A  1959; a m  § 8 ch 5 S L A  1966)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 5 9 0 ,  O f f i c i a l  n o t i c e

In  r e a c h i n g  a d e c i s i o n  o f f i c i a l  n o t i c e  m a y  b e  taken, 

e i t h e r  b e f o r e  o r  a f t e r  s u b m i s s i o n  of  t h e  c a s e  for d e c i s i o n ,  o f  

a g e n e r a l l y  a c c e p t e d  t e c h n i c a l  o r  s c i e n t i f i c  m a t t e r  w i t h i n  the 

a g e n c y ' s  s p e c i a l  f i e l d ,  a n d  o f  a f a c t  w h i c h  m a y  b e  j u d i c i a l l y  

n o t i c e d  by t h e  c o u r t s  o f  t h e  s t a t e .  P a r t i e s  p r e s e n t  at t h e  

h e a r i n g  s h a l l  b e  i n f o r m e d  of  t h e  m a t t e r s  to  b e  n o t i c e d ,  a n d  

t h o s e  m a t t e r s  s h a l l  b e  n o t e d  in t h e  r e c o r d ,  r e f e r r e d  t o  in the 

r e c o r d ,  or a p p e n d e d  t o  it. A p a r t y  p r e s e n t  a t  t h e  h e a r i n g  

s h a l l ,  u p o n  r e q u e s t ,  b e  g i v e n  a r e a s o n a b l e  o p p o r t u n i t y  to 

r e f u t e  the o f f i c i a l l y  n o t i c e d  m a t t e r s  b y  e v i d e n c e  or  b y  w r i t t e n  

or o r a l  p r e s e n t a t i o n  o f  a u t h o r i t y .  T h e  a g e n c y  s h a l l  d e t e r m i n e  

t h e  m a n n e r  o f  t h i s  r e f u t a t i o n  b y  a p p r o p r i a t e  r u le.

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :



Sec. 44.62.480. Official notice. In reaching a decision official 
notice may be taken, either before or after submission of the case for 
decision, of a generally accepted tech .cal or scientific matter within 
the agency’s special field, and of a fact which is judicially noticed by the 
courts of the state. Parties present at the hearing shall be informed of 
the matters to be noticed, and those matters shall be noted in the 
record, referred to in the record, or appended to it. A  party present at 
the hearing shall, upon request, be given a reasonable opportunity to 
refute the officially noticed matters by evidence or by written or oral 
presentation of authority. The agency shall determine the manner of 
this refutation. (§ 16 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 6 0 0 ,  D i s c o v e r y  r i g h t s  a n d  p r o c e d u r e

(a) A f t e r  i n i t i a t i o n  of a p r o c e e d i n g  in w h i c h  a 

r e s p o n d e n t  o r  o t h e r  p a r t y  is e n t i t l e d  t o  a h e a r i n g  o n  t h e  

m e r i t s ,  a p a r t y ,  u p o n  w r i t t e n  r e q u e s t  m a d e  t o  a n o t h e r  p a r t y ,  

b e f o r e  t h e  h e a r i n g  a n d  w i t h i n  30 d a y s  a f t e r  s e r v i c e  b y  t h e  

a g e n c y  of  t h e ‘i n i t i a l  p l e a d i n g  or w i t h i n  15 d a y s  a f t e r  s e r v i c e  

of a n  a d d i t i o n a l  p l e a d i n g ,  is e n t i t l e d  to:

(1) o b t a i n  the n a m e s  a n d  a d d r e s s e s  of w i t n e s s e s  

t o  t h e  e x t e n t  k n o w n  t o  t h e  o t h e r  p a r t y ,  i n c l u d i n g  but 

n o t  l i m i t e d  t o  t h o s e  i n t e n d e d  to  b e  c a l l e d  t o  t e s t i f y  

a t  t h e  h e a r i n g ;  a n d

(2) i n s p e c t  a n d  m a k e  a c o p y  o f  a n y  of t h e  

f o l l o w i n g  in t h e  p o s s e s s i o n  or c u s t o d y  or u n d e r  the 

c o n t r o l  of t h e  o t h e r  p a r t y :

(i) a s t a t e m e n t  o f  a p e r s o n ,  o t h e r  t n a n  t h e  

r e s p o n d e n t ,  n a m e d  in t h e  i n i t i a l  a d m i n i s t r a t i v e  

p l e a d i n g ,  or in a n y  a d d i t i o n a l  p l e a d i n g ,  w h e n  it 

is c l a i m e d  t h a t  t h e  a c t  or o m i s s i o n  of t h e  

r e s p o n d e n t  as to t h a t  p e r s o n  is t h e  b a s i s  f o r  the 

a d m i n i s t r a t i v e  p r o c e e d i n g ;

(ii) a s t a t e m e n t  p e r t a i n i n g  to t h e  s u b j e c t  

m a t t e r  o f  t h e  p r o c e e d i n g  m a d e  b y  a n y  p a r t y  to 

a n o t h e r  p a r t y  or p e r s o n ;



(iii) s t a t e m e n t s  of  w i t n e s s e s  t h e n  p r o p o s e d  

t o  b e  c a l l e d  b y  t h e  p a r t y  a n d  o f  o t h e r  p e r s o n s  

h a v i n g  p e r s o n a l  k n o w l e d g e  of  t h e  a c t s ,  o m i s s i o n s ,  

o r  e v e n t s  w h i c h  a r e  t h e  b a s i s  f o r  t h e  p r o c e e d i n g ,  

n o t  i n c l u d e d  in (A) or  (B) o f  t h i s  p a r a g r a p h ;

(iv) a l l  w r i t i n g s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  

t o  r e p o r t s  o f  m e n t a l ,  p h y s i c a l  a n d  b l o o d  e x a m i n a­

t i o n s  a n d  t h i n g s  w h i c h  t h e  p a r t y  t h e n  p r o p o s e s  to 

o f f e r  i n  e v i d e n c e ;

(v) a n y  o t h e r  w r i t i n g  o r  t h i n g  w h i c h  is 

r e l e v a n t  a n d  w h i c h  w o u l d  b e  a d m i s s i b l e  i n  e v i­

d e n c e  i n  r r'' i p r o c e e d i n g ;

(v 1) i n v e s t i g a t i v e  r e p o r t s  m a d e  by or on 

b e h a l f  o f  t h e  a g e n c y  or o t h e r  p a r t y  p e r t a i n i n g  to 

t h e  s u b j e c t  m a t t e r  of t h e  p r o c e e d i n g ,  to the 

e x t e n t  t h a t  t h e  r e p o r t s

(A) c o n t a i n  t h e  n a m e s  a n d  a d d r e s s e s  of 

w i t n e s s e s  or of p e r s o n s  h a v i n g  p e r s o n a l  

k n o w l e d g e  of  the a c t s ,  o m i s s i o n s  or  e v e n t s  

w h i c h  a r e  t h e  b a s i s  for t h e  p r o c e e d i n g ,  or

(B) r e f l e c t  m a t t e r s  n o t e d  by the 

i n v e s t i g a t o r  in t h e  c o u r s e  o f  h i s  i n v e s t i­

g a t i o n ,  or

(C) c o n t a i n  cr i n c l u d e  b y  a t t a c h m e n t  

a n y  s t a t e m e n t  or w r i t i n g  d e s c r i b e d  in (i) -

(v) .



(b) F o r  t h e  p u r p o s e  o f  t h i s  s e c t i o n /  " s t a t e m e n t "  

i n c l u d e s  v/ritten s t a t e m e n t s  b y  t h e  p e r s o n ,  s i g n e d  o r  o t h e r w i s e  

a u t h e n t i c a t e d  b y  h i m ,  s t e n o g r a p h i c ,  m e c h a n i c a l ,  e l e c t r i c a l  or 

o t h e r  r e c o r d s ,  o r  t r a n s c r i p t s  o f  o r a l  s t a t e m e n t s  b y  t h e  p e r s o n ,  

a n d  w r i t t e n  r e p o r t s  o r  s u m m a r i e s  o f  t h o s e  o r a l  s t a t e m e n t s .

(c) N o t h i n g  i n  t h i s  s e c t i o n  a u t h o r i z e s  t h e  i n s p e c t i o n  

or c o p y i n g  o f  a n y  w r i t i n g  o r  t h i n g  w h i c h  i s  p r i v i l e g e d  f r o m  

d i s c l o s u r e  b y  s t a t u t e  o r  c o u r t  r u l e  o r  o t h e r w i s e  m a d e  c o n f i­

d e n t i a l  or p r o t e c t e d  a s  t h e  a t t o r n e y ' s  w o r k  p r o d u c t .

(d) In h i s  d i s c r e t i o n ,  t h e  p r e s i d i n g  o f f i c e r  m a v  

o r d e r  a d d i t i o n a l  d i s c o v e r y ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  the 

f o l l o w i n g :  i n t e r r o g a t o r i e s ,  r e q u e s t s  f o r  a d m i s s i o n s  a n d  

d e p o s i t i o n s .

(2) C u r r e n t  S e c t i o n :

(None)

(3) C o m m e n t s :

(4 ) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1981)

C i v i l  R u l e  26



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 6 1 0 /  D e p o s i t i o n s

(a) On p e t i t i o n  o f  a p a r t y ,  a n  a g e n c y  m a y  o r d e r  t h a t  

t h e  t e s t i m o n y  of  a m a t e r i a l  w i t n e s s  r e s i d i n g  i n s i d e  o r  o u t s i d e  

t h e  s t a t e  be  t a k e n  b y  d e p o s i t i o n  in t h e  m a n n e r  p r e s c r i b e d  by 

l a w  for d e p o s i t i o n s  i n  c i v i l  a c t i o n s .  T h e  p e t i t i o n  s h a l l  set 

o u t

(1) t h e  n a t u r e  o f  t h e  p e n d i n g  p r o c e e d i n g ;

(2) t h e  n a m e  a n d  a d d r e s s  of t h e  w i t n e s s  w h o s e  

t e s t i m o n y  is d e s i r e d ;

(3) a s h o w i n g  o f  t h e  m a t e r i a l i t y  o f  h i s  

t e s t i m o n y ;  a n d

(4) a r e q u e s t  f o r  a n  o r d e r  r e q u i r i n g  t h e  w i t n e s s  

to a p p e a r  a n d  t e s t i f y  b e f o r e  a n  o f f i c e r  n a m e d  in the 

p e t i t i o n  f o r  t h a t  p u r p o s e .

(b) If t h e  w i t n e s s  r e s i d e s  o u t s i d e  t h e  s t a t e  a n d  if 

the a g e n c y  o r d e r s  t h e  t a k i n g  o f  h i s  t e s t i m o n y  b y  d e p o s i t i o n ,  

the p a r t y  s h a l l  o b t a i n  an  o r d e r  of c o u r t  to t h a t  e f f e c t  b y  

f i l i n g  a p e t i t i o n  f o r  t h e  t a k i n g  of t h e  d e p o s i t i o n  in t h e  

s u p e r i o r  c o u r t .  T h e  p r o c e e d i n g s  o n  t h e  o r d e r  s h a l l  b e  in 

a c c o r d a n c e  w i t h  p r o v i s i o n s  g o v e r n i n g  t h e  t a k i n g  of d e p o s i t i o n s  

in t h e  s u p e r i o r  c o u r t  in a c i v i l  a c t i o n .



( A t t a c h e d  at e n d  o f  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e :

A S  4 4 . 6 2 . 4 4 0



Sec. 44.62.4*10. Depositions, (a) On verified petition of a party, an 
agency may order that the testimony of a material witness residing 
inside or outside the state be taken by deposition in the manner 
prescribed by law for depositions in civil actions. The petition shall set 
out (1) the nature of the pending proceeding; (2) the name and address 
of the witness whose testimony is desired: 13) a showinc cf the

materiality of his testimony; (4) a showing that the witness will be 
unable or cannot be compelled to attend; and (5) a request for an order 
requiring the witness to appear and testify before an officer named in 
the petition for that purpose.

(b) If the witness resides outside the state and if the agency orders 
the taking of his testimony by deposition, the agency shall obtain an 
order of court to that effect by filing a petition for the taking of the 
deposition in the superior court nearest to the principal office of the 
agency. The proceedings on this order shall be in accordance with 
provisions governing the taking of depositions in the superior court in 
a civil action. (§ 12 (ch 2) ch 143 S L A  1959)



S e c .  4 4 . 6 2 . 6 2 0 ,  S u b p o e n a

(a) A t  t h e  r e q u e s t  o f  a p a r t y ,  s u b p o e n a s  m a y  be 

i s s u e d  by  (1) t h e  a g e n c y  b e f o r e  w h o m  a h e a r i n g  is o r  w i l l  be 

h e l d ,  or  i t s  d e s i g n e e ,  o r  (2) a p r e s i d i n g  o f f i c e r  b e f o r e  w h o m  a 

h e a r i n g  is o r  w i l l  be h e l d ,  if o n e  h a s  b e e n  a p p o i n t e d .

(b) A  s u b p o e n a  i s s u e d  u n d e r  (a) of  t h i s  s e c t i o n  

e x t e n d s  to a l l  p a r t s  of  t h e  s t a t e  a n d  s h a l l  b e  s e r v e d  b y  the- 

p a r t y  or h i s  d e s i g n e e  i n  a c c o r d a n c e  w i t h  t h e  r u l e s  of c i v i l  

p r o c e d u r e .  N o  w i t n e s s  i s  o b l i g e d  t o  a t t e n d  a p l a c e  o u t  o f  t h e  

e l e c t i o n  d i s t r i c t  in w h i c h  he r e s i d e s  if t h e  d i s t a n c e  is m o r e  

t h a n  1 0 0  m i l e s  f r o m  h i s  p l a c e  of  r e s i d e n c e ,  e x c e p t  t h a t  the 

a g e n c y ,  u p o n  a f f i d a v i t  o f  a p a r t y  s h o w i n g  t h a t  the t e s t i m o n y  of  

a w i t n e s s  is m a t e r i a l  a n d  n e c e s s a r y ,  m a y  e n d o r s e  o n  the 

s u b p o e n a  a n  o r d e r  r e q u i r i n g  t h e  a t t e n d a n c e  o f  the w i t n e s s .

(c) A w i t n e s s  w h o  is n o t  a p a r t y  a n d  w h o  a p p e a r s  

u n d e r  a s u b p o e n a  i s  e n t i t l e d  t o  r e c e i v e  f e e s  a n d  m i l e a g e  in t h e  

s a m e  a m o u n t  a n d  u n d e r  I he s a m e  c i r c u m s t a n c e s  a s  p r e s c r i b e d  by 

c o u r t  r u l e  f o r  a w i t n e s s  in a c i v i l  a c t i o n  1 n a s u p e r i o r  c o u r t .

(d) F e e s ,  m i l e a g e  a n d  e x p e n s e s  of s u b s i s t e n c e  shall

be  p a i d  by  t h e  p a r t y  at w h o s e  r e q u e s t  t h e  w i t n e s s  is s u b p o e n a e d .

(e) A p e r s o n  s e r v e d  w i t h  a s u b p o e n a  s h a l l  c o m p l y  w i t h  

the t e r m s  of  t h e  s u b p o e n a  u n l e s s  he t i m e l y  f i l e s  a m o t i o n  to 

q u a s h  b e f o r e  t h e  a g e n c y  o r  t h e  p r e s i d i n g  o f f i c e r .  A p e r s o n  w h o



r e f u s e s  to  r e s p o n d  to a s u b p o e n a  m a y  b e  f o u n d  i n  c o n t e m p t  u p o n  

c e r t i f i c a t i o n  in  a c c o r d a n c e  w i t h  s e c t i o n  7 3 0  o f  t h i s  c h a p t e r .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s ;

(4) S o u r c e :

A S  4 4 . 6 2 . 4 3 0



Sec. 44.62.430. Subpoena, (a) Before the hearing begins the agency shall issue subpoenas and subpoenas duces tecum at the request of a party in accordance with the rules of civil procedure. After the hearing begins the agency hearing a case or a hearing officer sitting alone may issue subpoenas and subpoenas duces tecum.(b) A subpoena issued under (a) of this section extends to all parts of the state and shall be served in accordance with the rules of civil procedure. No witness is obliged to attend at a place out of the election, district in which he resides unless the distance is less than 100 mi es from his place of residence, except that the agency, upon affidavit of a party showing that the testimony of the witness is material and neces­sary, may endorse on the subpoena an order requiring the attendance of the witness.(c) A witness who is not a party and who appears under a subpoena is entitled to receive(1) fees, except a witness who is an officer or employee of the state or a political subdivision of the state;(2) mileage in the same amount and under the same circumstances as prescribed by law for a witness in a civil action in a superior court;(3) an additional fee and mileage to a per diem compensation of S I5 for expenses of subsistence for each day of actual attendance and for each day necessarily occupied in traveling to and from the hearing, if the witness attends a hearing at a point so far removed from his residence as to prohibit return to his residence from day to day.(d) Fees, mileage, and expenses of subsistence shall be paid by the party at whose request the witness is subpoenaed. ($? 11 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n ;

S e c .  4 4 . 6 2 . 6 3 0 ,  D e c i s i o n s  a n d  O r d e r s

(a) E v e r y  a g e n c y  d e c i s i o n  i n  a n  j u d i c a t i v e  

p r o c e e d i n g  g o v e r n e d  b y  t h i s  c h a p t e r  m u s t  b e  r e d u c e d  to a

w r i t t e n  o r d e r .

%
(b) In a c a s e  h e a r d  b e f o r e  a n  a g e n c y  w h e r e  a hearin'

o f f i c e r  p r e s i d e d  at  t h e  h e a r i n g ,  t h a t  h e a r i n g  o f f i c e r  s h a l l  oe

p r e s e n t  d u r i n g  t h e  c o n s i d e r a t i o n  of t h e  c a s e  a n d ,  if  r e q u e s t e d ,  

s h a l l  a s s i s t  a n d  a d v i s e  t h e  a g e n c y .  A  m e m b e r  of  t h e  a g e n c y  ;ho 

h a s  n o t  h e a r d  t h e  e v i d e n c e  m a y  n o t  v o t e  o n  t h e  d e c i s i o n .

(c) If a c a s e  is h e a r d  b y  a h e a r i n g  o f f i c e r  a l o n e  he 

s h a l l  p r e p a r e  a p r o p o s e d  o r d e r  i n  a for"> whir'- m a y  be a d o p t e d  

a s  t h e  d e c i s i o n  i n  t h e  c a s e .  A  c o p y  o. o p o s e d  o r d e r

s h a l l  b e  f i l e d  b y  t h e  a g e n c y  a s  a p u b l i c  r e c o r d  w i t h  t h e  

L i e u t e n a n t  G o v e r n o r  a n d  a c o p y  o f  t h e  p r o p o s e d  o r d e r  shall be 

s e r v e d  by  t h e  a g e n c y  o n  e a c h  p a r t y  i n t h e  c a s e  a n d  h i s

a t Drney. T h o  a g e n c y  i t s e l f  maj a d o p t  t h e  p r o p o s e d  o r d e r  in 

i t s  e n t i r e t y ,  o r  m a y  r e d u c e  t h e  p r o p o s e d  p e n a l t y  a n d  a d o j c  the

b a l a n c e  o f  t h e  p r o p o s e d  o r d e r .

(c) If t h e  p o r p o s e d  o r d e r  is n o t  a d o p t e d  a s  p r o v i d e d

i n  (b) of t h i s  s e c t i o n  t h e  a g e n c y  m a y  d e c i d e  t h e  c a s e  u j a n  the

r e c o r d ,  i n c l u d i n g  t h e  t r a n s c r i p t ,  w i t h  o r  w i t h o u t  t a k i n

a d d i t i o n a l  e v i d e n c e ,  or  m a y  r e f e r  t h e  c a s e  to  t h e  s a m e  or

a n o t h e r  p r e s i d i n g  o f f i c e r  t o  t a k e  a d d i t i o n a l  e v i d e n c e .  7r the

c a s e  i s s o  a s s i g n e d  t o  a p r e s i d i n g  o f f i c e r  he s h a l l  pr p a r e  a

p r o p o s e d  o r d e r  a s  p r o v i d e d  in (b) o f t h i s  s e c t i o n  u p o n  t h e  

adc i t i o n a l  e v i d e n c e  a n d  t h e  t r a n s c r i p t  a n d  o t h e r  p a p e r s  w h i c h  

are p a r t  o f  t h e  r e c o r d  o f  th e  e a r l i e r  h e a r i n g .  A  c o p y  o f  the 

p t c p o s e d  o r d e r  s h a l l  b e  f u r n i s h e d  t o e a c h  p a r t y  a n d  hi s  

a t t o r n e y  as  p r e s c r i b e d  b y  (b) o f  t h i s  s e c t i o n .  T h e  a g e n c y  m a y  

not d e c i d e  a c a s e  p r o v i d e d  for  i n t h i s  s u b s e c t i o n  w i t h o u t  

g i v i n g  t h e  p a r t i e s  t h e  o p p o r t u n i t y  to p r e s e n t  e i t h e r  o r a l  or 

w r i t t e n  a r g u m e n t  b e f o r e  t h e  a g e n c y .  If a d d i t i o n a l  o r a l  

e v i d e n c e  is i n t r o d u c e d  b e f o r e  t h e  a g e n c y ,  no  a g e n c y  m e m b e r  m a y  

v o t e  u n l e s s  h e  h a s  h e a r d  t h e  a d d i t i o n a l  o r a l  e v i d e n c e .

( 2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) S o u r c e :

AS 44 .62 .500



Sec. 44.62.500. Decision in a contested case, la) If a contested case is heard before an agency il> the hearing officer who presided at the hearing shall be present during the consideration of the case and, if  requested, shall assist and advise the agency: and (2) a member of the agency who has not heard the evidence may not vote on the decision.(b) If a contested case is heard by a hearing officer alone, he shall prepare a proposed decision in a form which may be adopted as the decision in the case. A copy of the proposed decision shall be filed by the agency as a public record with the lieutenant governor and a copy of the proposed decision shall be served by the agency on each party in the case and his attorney. The agency itself may adopt the proposed deci­sion in its entirety, or may reduce the proposed penalty and adopt the balance of the proposed decision.(c) If the proposed decision is nc adopted as provided in (b) of this section the agency may decide the case upon the record, including the transcript, with or without taking additional evidence, or may refer the case to the same or another hearing officer to take additional evidence. If the case is so assigned to a hearing officer he shall prepare a proposed decision as provided in lb) of this section upon the additional evidence and the transcript and other papers which are part of the record of the earlier hearing. A copy of the proposed decision shall be furnished to each party and his attorney as prescribed by lb) of this section. The agency may not decide a case provided for in this subsection without giving the parties the opportunity to present either oral or written argument before the agency. If additional oral evidence is introduced before the agency, no agency member may vote unless he has heard the additional oral evidence. (§ 18 ich 2) ch 143 SLA 1959)



Sec. 44.62.500. Decision in a contested case, la) If a contested case is heard before an agency il) the hearing officer who presided at the hearing shall be present during the consideration of the case and, if  requested, shall assist and advise the agency; and (2) a member r. f  the agency who has not heard the evidence may not vote on the decision.(b) I f  a contested case is heard by a hearing officer alone, he shall prepare a proposed decision in a form which may be adopted as the decision in the case. A copy of the proposed decision shall be filed by the agency as a public record with the lieutenant governor and a copy of the proposed decision shall be served by the agency on each party in the case and his attorney. The agency itself may adopt 'he proposed deci­sion in its entirety, or may reduce the proposed penalty and adopt the balance of the proposed decision.(c) If the proposed decision is not adopted as provided in lb) of this section the agency may decide the case upon the record, including the transcript, with or without taking additional evidence, or may refer the case to the same or another hearing officer to take additional evidence. If the case is so assigned to a hearing officer he shall prepare a proposed decision as provided in lb) of this section upon the additional evidence and the transcript and other papers which are part of the record of the earlier hraring. A copy of the proposed decision shall be furnished to each party and his attorney as prescribed by lb) of this section. The agency may not decide a case provided for in this subsection without giving the parties the opportunity to present either oral or written argument before the agency. If additional oral evidence is introduced before the agency, no agency member may vote unless he has heard the additional oral evidence. ($ 18 (ch 2) ch 143 SLA 1250



(c) T h e  p r e s i d i n g  o f f i c e r  m a y  a l l o w  t h e  p a r t i e s  a 

d e s i g n a t e d  a m o u n t  of t i m e  a f t e r  c o n c l u s i o n  of t h e  h e a r i n g  fo r  

t h e  s u b m i s s i o n  o f  p r o p o s e d  f i n d i n g s .

(d) A  f i n a l  o r d e r  p u r s u a n t  to t h i s  s e c t i o n  s h a l l  be  

r e n d e r e d  in w r i t i n g  w i t h i n  90 d a y s  a f t e r  c o n c l u s i o n  of  the 

h e a r i n g  or a f t e r  s u b m i s s i o n  o f  p r o p o s e d  f i n d i n g s  i n  a c c o r d a n c e  

w i t h  s u b s e c t i o n  (c), u n l e s s  t h i s  p e r i o d  is w a i v e d  o r  e x t e n d e d  

w i t h  t h e  w r i t t e n  c o n s e n t  of a l l  p a r t i e s  or f o r  g o o d  c a u s e  sh own .

(e) T h e  p r e s i d i n g  o f f i c e r  s h a l l  c a u s e  c o p i e s  of t h e  

f i n a l  o r d e r  o r  i n i t i a l  o r d e r  **o b e  h a n d e d  o r  m a i l e d  t o  e a c h  

p a r t y  and  t o  t h e  a g e n c y  h e a d .

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  at  e n d  of  t h i s  d r a f t  s e c t i o n )

(3) C o p m e n t s ;

T h i s  s e c t i o n  s e t s  f o r t h  s p e c i f i c  r e q u i r e m e n t s  for the 

m a t e r i a l  t o . b e  c o n t a i n e d  in t h e  f i n a l  o r d e r s  i s s u e d  by  a g e n c i e s  

f o l l o w i n g  h e a r i n g .  By m e a n s  of  s u c h  s p e c i f i c i t y ,  i n a d v e r t e n t  

a g e n c y  o m i s s i o n s  a n d  i n s u f f i c i e n c i e s  in s u c h  o r d e r s  c a n  be 

a v o i d e d ,  t h u s  r e d u c i n g  s o u r c e s  o f  p o t e n t i a l  l i t i g a t i o n  over  

t e c h n i c a l ,  a s o p p o s e d  t o s u b s t a r t i v e ,  i s s u e s .

(4) S o u r c e :

R e v i s e d  M o d e ?  A PA , §4-215



Sec. 44.62.510. Form and effect of decision, la) A decision shall be written and shall contain findings of fact, a determination of the issues presented and the penalty, if any. The findings may be stated in the language of the pleadings or by reference to them. Copies of the decision shall be delivered to the parties personally or sent to them by registered mail.(b) A decision in a primarily judicial proceeding has retroactive effect in the same manner as a decision of a state court. 19 ich 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 6 6 0 ,  D e f a u l t

If t h e  r e s p o n d e n t  d o e s  not  f i l e  a n o t i c e  of d e f e n s e  or 

d o e s  no t  a p p e a r  a t  t h e  h e a r i n g ,  t h e  a g e n c y  m a y  t a k e  a c t i o n  

b a s e d  u p o n  t h e  r e s p o n d e n t ' s  e x p r e s s  a d m i s s i o n s  or u p o n  o t h e r  

e v i d e n c e ,  a n d  a f f i d a v i t s  m a y  b e  u s e d  a s  e v i d e n c e  w i t h o u t  n o t i c e  

t o  t h e r e s p o n d e n t .  If the b u r d e n  of p r o o f  is o n  the r e s p o n d e n t  

t o  e s t a b l i s h  t h a t  he  is  e n t i t l e d  to t h e  a g e n c y  a c t i o n  so ug ht,  

t h e  a g e n c y  m a y  a c t  w i t h o u t  t a k i n g  e v i d e n c e .  N o t h i n g  in t h i s  

c h a p t e r  m a y  b e  c o n s t r u e d  t o  d e p r i v e  t h e  r e s p o n d e n t  of the r i g h t  

t o  m a k e  a s h o w i n g  b y  w a y  of m i t i g a t i o n .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s ;

(4) S o u r c e :



Sec. 44.62.530. Default. If the respondent does not file a notice of defense or does not appear at the hearing, the agency may take action based upon the respondent’s express admissions or upon other evidence, and affidavits may be used as evidence without notice to the respondent. If  the burden of proof is on the respondent to establish that he is entitled to the agency action sought, the agency may act without taking evidence. Nothing in this chapter may be construed to deprive the respondent cf the right to make a showing by way of mitigation. (Si 21 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 . 6 7 0 ,  M a i l  v o t e

(3)
(4)

A  m e m b e r  o f  a n  a g e n c y  q u a l i f i e d  t o  v o t e  o n a q u e s t i o n  

m a y  v o t e  b y  m a i l .

(2 ) C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  of t h i s  d r a f t  s e c t i o n )

C o m m e n t s :

S o u r c e :AS 4 4 . 6 2 . 6 0 0



Sec. 44.62.600. M ail vote. A member of an agency qualified to vote on a question may vote by mail. (§ 23 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n ;

Se c . 4 4 . 6 2 . 6 8 0 ,  R e c o n s i d e r a t i o n

(a) T h e  a g e n c y  m a y  o r d e r  a r e c o n s i d e r a t i o n  of all or 

p a r t  o f  t h e  c a s e  o n  i t s  o w n  m o t i o n  or  o n  p e t i t i o n  o f  a p a r t y .

A p e t i t i o n  for  r e c o n s i d e r a t i o n  m u s t  b e  f i l e d  w i t h  t h e  a g e n c y  

w i t h i n  t e n  (10) d a y s  a f t e r  t h e  d e c i s i o n  h a s  b e e n  r e n d e r e d  an d  

s h a l l  s t a t e  s p e c i f i c  g r o u n d s  u p o n  w h i c h  r e l i e f  is r e q u e s t e d .

T h e  p o w e r  t o  o r d e r  a r e c o n s i d e r a t i o n  e x p i r e s  t h i r t y  (30) d a y s  

a f t e r  t h e  i s s u a n c e  o f  t h e  d e c i s i o n .  If no  a c t i o n  is t a k e n  on  a 

p e t i t i o n  w i t h i n  t h e  t i m e  a l l o w e d  fo r  o r d e r i n g  r e c o n s i d e r a t i o n ,  

t h e  p e t i t i o n  is c o n s i d e r e d  d e n i e d .  x’h e  f i l i n g  o f s u c h  a 

p e t i t i o n  is not  a p r e r e q u i s i t e  fo r  s e e k i n g  a d m i n i s t r a t i v e  or 

j u d i c i a l  r e v i e w .

(b) T h e  c a s e  s h a l l  b e  r e c o n s i d e r e d  by  t h e  a g e n c y  on 

a l l  p e r t i n e n t  p a r t s  o f t h e  r e c o r d  a n d  a n y  a d d i t i o n a l  e v i d e n c e  

a n d a r g u m e n t  t h a t  a r e  a u t h o r i z e d  by t h e  a g e n c y .  T h e  c a s e  m a y  

be  a s s i g n e d  to t t . e s i d i n g  o f f i c e r .  A r e c o n s i d e r a t i o n  a s s i g n e d  

to  a p r e s i d i n g  o f f i c e r  is s u b j e c t  to t h e  p r o c e d u r e  p r o v i d e d  in 

AS  4 4 . 6 2 . 5 6 0 ,  et seq. Mo  a g e n c y  m e m b e r  m a y  t a k e  p a r t  in the  

f i n a l  d e c i s i o n  f o l l o w i n g  r e c o n s i d e r a t i o n ,  u n l e s s  he h a s  

p a r t i c i p a t e d  in t h e  o r i g i n a l  d e c i s i o n  a n d  h a s  h e a r d  the  

a d d i t i o n a l  e v i d e n c e  p r e s e n t e d .



(3) C o m m e n t s :

(4) S o u r c e ;

A S  4 4 . 6 2 . 5 4 0



Sec. 44.62.540. Reconsideration. »a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party. The power to order a reconsideration expires 30 days after the delivery or moiling of a decision to the respondent. If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer. A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500. If oral evidence is introduced before the agency, no agency member may vote unless he has heard the evidence. (§ 22 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 6 9 0 ,  P e t i t i o n  f o r  r e i n s t a t e m e n t  or 

r e d u c t i o n  o f  p e n a l t y

A  p e r s o n  w h o s e  l i c e n s e  is r e v o k e d  or s u s p e n d e d  m a y  

p e t i t i o n  t h e  a g e n c y  f o r  r e i n s t a t e m e n t  or r e d u c t i o n  o f  p e n a l t y  

a f t e r  o n e  y e a r  f r o m  t h e  e f f e c t i v e  d a t e  of t h e  d e c i s i o n  or f r o m  

t h e  d a t e  o f  t h e  d e n i a l  o f  a s i m i l a r  p e t i t i o n .  T h e  a g e n c y  .hall 

g i v e  n o t i c e  t o  t h e  a t t o r n e y  g e n e r a l  o f  t h e  f i l i n g  o f  t h e  p e t i­

tion , a n d  t h e  a t t o r n e y  g e n e r a l  a n d  t h e  p e t i t i o n e r  s h a l l  be  

g i v e n  a n  o p p o r t u n i t y  to  p r e s e n t  e i t h e r  o r a l  or w r i t t e n  a r g u m e n t  

b e f o r e  t h e  a g e n c y .  T h e  a g e n c y  s h a l l  d e c i d e  t h e  p e t i t i o n ,  and  

the  d e c i s i o n  s h a l l  i n c l u d e  t h e  r e a s o n s  for t h e  d e c i s i o n .  T h i s  

s e c t i o n  d o e s  n o t  a p p l y  if t h e  stcitutes d e a l i n g  w i t h  t h e  p a r t i c­

u l a r  a g e n c y  c o n t a i n  d i f f e r e n t  p r o v i s i o n s  f o r  r e i n s t a t e m e n t  or 

r e d u c t i o n  o f p e n a l t y .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  o f  t h i s  d r a f t  s e c c i o n )

(3) C o m m e n t s :

(4) S o u r c e :AS 4 4 . 6 2 . 5 5 0



Sec. 44.62.550. Petition for reinstatement or reduction of pen­alty. A person whose license is revoked or suspended may petition the agency for reinstatement or reduction of penalty after one year from the effective date of the decision or from the date of the denial of a similar petition. The agency shall give notice to the attorney general of the filing of the petition, and the attorney general and the petitioner shall be given an opportunity to present either oral or written argument before the agency: The agency shall decide the petition, and the decision shall include the reasons for the decision. This section does not apply if the statutes dealing with the particular agency contain different provisions for reinstatement or reduction of penalty. (§ 23 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

A S 4 4 . 6 2 . 7 0 0 ,  J u d i c i a l  R e v i e w

J u d i c i a l  r e v i e w  b y  t h e  s u p e r i o r  c o u r t  of  a f i n a l  

a d m i n i s t r a t i v e  o r d e r  m a y  b e  ha d  by  f i l i n g  a N o t i c e  o f A p p e a l  i n 

a c c o r d a n c e  w i t h  t h e  a p p l i c a b l e  R u l e s  of C o u r t  g o v e r n i n g  a p p e a l s  

i n  c i v i l  m a t t e r s .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  o f t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

T h i s  s e c t i o n  c o d i f i e s  t h e  e f f e c t s  of  t h e  d e c i s i o n s  of 

t h e  S u p r e m e  C o u r t  of A l a s k a  in O w s i c h e k  v. S t a t e  [Mo. 2 3 2 8  - 

A p r i l  24, 1 9 8 1 ]  a n d  W i s e  M e c h a n i c a l  C o n t r a c t o r s ,  et al. v. 

B i g n e l 1 [No. 2 3 2 9  - A p r i l  24, 1 9 8 1 ]  a n d  a v o i d s  p o t e n t i a l l y  

m i s l e a d i n g  i n c o n s i s t e n c i e s  b e t w e e n  s t a t u t o r y  p r o v i s i o n s  w h i c h  

rnay be s u b s e q u e n t l y  s u p r e c e d e d  by  c o n t r o l l i n g  c h a n g e s  in c o u r t  

ru le s.

(4) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( J u l y  1981)



Sec. 44.62.560. Ju d ic ia l review, (a) Judicial review by the supe­rior court of a final administrative order may be had by filing a notice of appeal in accordance with the applicable rules of court governing appeals in civil matters. Except as otherwise provided in this section, the notice of appeal shall be filed within 30 days after the last day on which reconsideration can be ordered, ar.d served on each party to the proceeding. The right to appeal is not affected by the failure to seek reconsideration before the agency.(b) The complete record of the proceedings, or the parts of it which the appellant designates, shall be prepared by the agency. A copy shall be delivered to all parties participating in the appeal. The original shall be filed in the superior cour* within 30 days after the appellant Days the estimated cost of preparing the complete or designated record or files a corporate surety bond equal to the estimated cost.(c) The complete record includes (1) the pleadings, (2) all notices and orders issued by the agency, (3) the proposed decision by a hearing officer, (4) the final decision. (5) a transcript of all testimony and proceedings, (6) the exhibits admitted or rejected, (7) the written evidence, and (8) all other documents in the case.(d) Upon order of the superior court, appeals may be taken on the original record or parts of it. The record may be typewritten or duplicated by any standard process. Analogous rules of court governing appeals in civil matters shall be followed where this chapter is silent, and when not in conflict with this chapter.(e) The superior court may enjoin agency action in excess of constitutional or statutory authority at any stage of an agency proceeding. If agency action is unlawfully withheld or unreasonably withheld, the superior court may compel the agency to initiate action. (§ 24 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

S e c .  4 4 . 6 2 . 7 2 0 ,  S c o p e  o f  r e v i e w

(a) A n  a p p e a l  s h a l l  b e  h e a r d  by  t h e  s u p e r i o r  c o u r t  

s i t t i n g  w i t h o u t  a jury.

(b) I n q u i r y  in a n  a p p e a l  e x t e n d s  t o  t h e  f o l l o w i n g  

q u e s t i o n s :  (1) w h e t h e r  t h e  a g e n c y  h a s  p r o c e e d e d  w i t h o u t ,  or in  

e x c e s s  of j u r i s d i c t i o n ;  (2) w h e t h e r  t h e r e  w a s  a f a i r  h e a r i n g ;  

a n d  (3) w h e t h e r  t h e r e  w a s  a p r e j u d i c i a l  a b u s e  o f  d i s c r e t i o n .  

A b u s e  of d i s c r e t i o n  is  e s t a b l i s h e d  if  th e a g e n c y  h a s  n o t  p r o­

c e e d e d  in t h e  m a n n e r  r e q u i r e d  b y  lav/, t h e  o r d e r  o r d e c i s i o n  is 

no t s u p p o r t e d  b y  t h e  f i n d i n g s ,  r r  t h e  f i n d i n g s  a r e  n o t  

s u p p o r t e d  b y  t h e  e v i d e n c e .

(c) T h e  c o u r t  m a y  e x e r c i s e  i t s  i n d e p e n d e n t  j u d g m e n t  

o n  t h e  e v i d e n c e .  If it is c l a i m e d  t h a t  t h e  f i n d i n g s  a r e  not 

s u p p o r t e d  b y  t h e  e v i d e n c e ,  a b u s e  of  d i s c r e t i o n  is e s t a b l i s h e d  

if t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  f i n d i n g s  ar e  n o t  s u p p o r t e d  by

(1) t h e  w e i g h t  o f the  e v i d e n c e ,  or (2) s u b s t a n t i a l  e v i d e n c e  in 

t h e  l i g h t  o f  t h e  w h o l e  r e c o r d .

(2) C u r r e n t  S e c t i o n :

( A t t a c h e d  at e n d  of t h i s  d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

(4 ) S o u r c :e:AS 4 4 . 6 2 . 6 7 0



Sec. 44.62.570. Scope of review, (a) An appeal shall be heard by the superior court sitting without a jury.(b) Inquiry in an appeal extends to the following questions: (I) whether the agency has proceeded without, or in excess of jui isdiction;(2) whether there was a fair hearing; and (3) whether there was a prejudicial abuse of discretion. Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.(c) The court may exercise its independent judgment on the evidence. If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence, or (2) substantial evidence in the light of the whole record.(d) The court may augment the agency record in whole or in part, or hold a hearing de novo. If the court finds that there is relevant evidence which, in the exercise of reasonable diligence, could not have been produced or which was improperly excluded at the hearing, the court may (I) enter judgment as provided in (c) of this section and remand the case to be reconsidered in the light of that evidence; or (2) admit the evidence at the appellate hearing without remanding th ; case.(e) The court shall enter judgment setting aside, modifying, remanding, or affirming the order or decision, without limiting or controlling in any way the discretion legally vested in the agency.(0 The court in which proceedings under this section are started may stay the operation of the administrative order or decision until (1) the court enters judgment, (2) a notice of further appeal from the judgment is filed, or (3) the time for filing the notice of appeal expires.(g) No stay maybe imposed or continued if the court is satisfied that it is against the public interest.(h) If further appeal is taken, the supreme court may, in its discre­tion, stay the superior court judgment or agency order.(i) If a final administrative order or decision is the subject of a proceeding under this section, and the appeal is filed while the penalty imposed is in efTect, finishing or complying with the penalty imposed by the administrative agency duiing the pondciuy of the proceeding docs not make the determination moot. (!) 2a (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n ;

Se c . 4 4 . 6 2 . 7 3 0 ,  C o n t e m p t

(a) In a p r o c e e d i n g  b e f o r e  a n  a g e n c y ,  t h e  a g e n c y  

s h a l l  c e r t i f y  t h e  f a c t s  to  t h e  s u p e r i o r  c o u r t  in t h e  j u d i c i a l  

d i s t r i c t  v/here t h e  p r o c e e d i n g  i s  h e l d  if a p e r s o n  in th e  

p r o c e e d i n g

•(1) d i s o b e y s  or r e s i s t s  a l a w f u l  o r d e r ;

(2) r e f u s e s  t o r e s p o n d  to a s u b p o e n a ;

(3) r e f u s e s  to  t a k e  o a t h  or a f f i r m a t i o n  a s a

w i t n e s s ;

(4) r e f u s e s  to  b e  e x a m i n e d ;  or

. (5) is g u i l t y  o f  m i s c o n d u c t  at a h e a r i n g  or so 

n e a r  t h e  h e a r i n g  as t o  o b s t r u c t  t h e p r o c e e d i n g .

(b) U p o n  c e r t i f i c a t i o n  u n d e r  (a) of  t h i s  s e c t i o n ,  t h e  

c o u r t  s h a l l  i s s u e  a n  o r d e r  d i r e c t i n g  t h e  p e r s o n  to a p p e a r  

b e f o r e  t h e  c o u r t  a n d  s h o w  c a u s e  w h y  he s h o u l d  n o t  b e  p u n i s h e d  

for c o n t e m p t .  T h e  o r d e r  a n d  a c o p y  of t h e  c e r t i f i e d  s t a t e m e n t  

s h a l l  be s e r v e d  o n  t h e  p e r s o n .

(c) A f t e r  s e r v i c e  u n d e r  (b) of t h i s  s e c t i o n ,  the 

c o u r t  h a s  j u r i s d i c t i o n  of t h e  m a t t e r .

(d) T h e  l a w  a p p l i c a b l e  t o  c o n t e m p t  c o m m i t t e d  by  a

p e r s o n  in t h e  t r i a l  of a c i v i l  a c t i o n  b e f o r e  t h e  s u p e r i o r  c o u r t

a p p l i e s  to c o n t e m p t  u n d e r  t h i s  s e c t i o n  a s to



(1) t h e  p r o c e e d i n g  t a k e n ;

(2) t h e  p e n a l t i e s  i m p o s e d ;  an d

(3) t h e  w a y  t h e  p e r s o n  c h a r g e d  m a y  p u r g e  h i m s e l f  

o f  t h e  c o n t e m p t .

C u r r e n t  S e c t i o n :

( A t t a c h e d  a t  e n d  o f t h i s  d r a f t  s e c t i o n )

C o m m e n t s :



Sec. 44.62.590. Contempt, (a) In a proceeding before an agency, the agency shall certify the facts to the superior court in the judicial district where the proceeding is held if a person in the proceeding(1) disobeys or resists a lawful order;(2) refuses to respond to a subpoena;(3) refuses to take oath or affirmation as a witness;(4) refuses to be examined; or(5) is guilty of misconduct at a hearing or so near the hearing as to obstruct the proceeding.(b) Upon certification under (a I of this section, the court shall issue an order directing the person to appear before the court and show cause why he should not be punished for contempt. The order and a copy of the certified statement shall be served on the person.(c) After service under (b) of this section, the court has jurisdiction of the matter.(d> The law applicable to contempt committed by a person in the trial of a civil acticn before the superior court applies to contempt under this section as to(1) the proceeding taken;(2) the penalties imposed; and(3) the way the person charged may purge himself of the contempt. (§ 27 (ch 2) ch 143 SLA 1959)



(1) P r o p o s e d  S e c t i o n :

Se c . 4 4 . 6 2 . 7 4 0 ,  D i s q u a l i f i c a t i o n

(a) A  p r e s i d i n g  o f f i c e r ,  h e a r i n g  o f f i c e r ,  or  a g e n c y  

m e m b e r  s h a l l  v o l u n t a r i l y  d i s q u a l i f y  h i m s e l f  a n d  w i t h d r a w  f r o m  a 

c a s e  in w h i c h  he  c a n n o t  a c c o r d  a fa i r a n d  i m p a r t i a l  h e a r i n g  or 

c o n s i d e r a t i o n .  A  p a r t y  m a y  r e q u e s t  t h e  d i s q u a l i f i c a t i o n  of a 

p r e s i d i n g  o f f i c e r ,  h e a r i n g  o f f i c e r ,  or a g e n c y  m e m b e r  b y  f i l i n g  

a n  a f f i d a v i t ,  b e f o r e  t h e  t a k i n g  of e v i d e n c e  at a h e a r i n g ,  

s t a t i n g  w i t h  p a r t i c u l a r i t y  t h e  g r o u n d s  u p o n  w h i c h  it is  c l a i m e d  

t h a t  a f a i r  a n d  i m p a r t i a l  h e a r i n g  c a n n o t  b e  a c c o r d e d .  If th e 

r e q u e s t  c o n c e r n s  a n  a g e n c y  m e m b e r  t h e i s s u e  s h a l l  be d e t e r m i n e d  

b y  th e o t h e r  .members of t h e  a g e n c y .  If t h e  r e q u e s t  c o n c e r n s  a 

p r e s i d i n g  o f f i c e r  o r  a h e a r i n g  o f f i c e r ,  t h e  i s s u e  s h a l l  be 

d e t e r m i n e d  b y  the  a g e n c y .

(b) If t h e r e  is no l o n g e r  a q u o r u m  q u a l i f i e d  to act 

in t h e  p a r t i c u l a r  c a s e  because, of a w i t h d r a w a l  or d i s q u a l i f i­

ca t i o n ,  a s u b s t i t u t e  s h a l l  be a p p o i n t e d

(1) b y  t h e  g o v e r n o r ,  if t h e  u n a v a i l a b l e  i n d i­

v i d u a l  is a n  e l e c t e d  o f f i c i a l  or

(2) b y  t h e  a p p o i n t i n g  a u t h o r i t y ,  if t h e  u n a v a i l­

a b l e  i n d i v i d u a l  is an a p p o i n t e d  o f f i c i a l .

(c) A n y  a c t i o n  t a k e n  by  a p r o p e r l y  a p p o i n t e d  s u b s t i­

t u t e  fo r a n u n a v a i l a b l e  i n d i v i d u a l  s h a l l  b e  a s  e f f e c t i v e  as if 

t a k e n  by t h e  u n a v a i l a b l e  i n d i v i d u a l  if t h a t  p e r s o n  h a d  b e e n  

a v a i l a b l e .



( A t t a c h e d  a t  e n d  of t h i s  d r a f t  s e c t i o n )  

C o m m e n t s :

S e e  r e l a t e d  D r a f t e r ' s  C o m m e n t s ,  R e v i s e d  M o d e l  

S o u r c e ;

A d m i n i s t r a t i v e  Lav/ C o m m i t t e e  D r a f t  ( J u l y  1 9 8 1 )  

R e v i s e d  M o d e l  A P A ,  §4-202

C u r r e n t  S e c t i o n :


