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MINUTES OF THE SENATE JUDICIARY COMMITTEE
oF
JANUARY 29, 1982
Butrovich Committee Room, State Capitol Juneau, Alaska
legislation Before Committee:
SB 535 - "An Act relating to the crminal laws of the state.”

SB 485 - "An Act permitting the videotaping of testimony of young
victims of sexual assault or sexual abuse of a minor; and changing Rule
804, Alaska Rules of Evidence relating to exceptions to the hearsay
rule.”

SB 547 - "An Act permitting the videotaping of, or the exclusion of
the public during, testimony of young victims of sexual assault or
sexual abuse of a minor; and changing Rule 804, Alaska Rules of Evidence
relating to exceptions to the hearsay rule."

The meeting of the Senate Judiciary Committee, was called to order by
Chairman Rodey rc 1:30 P.M. Committee members present were: Senators
Rodey, Ray, and Parr. Senators Hohman and Bennett were absent.

The first item on the agenda was CSSB 485. Mr. Bruce explained the
committee substitute draft. Mr. Victor Krumm, Department of Law test—
ified in favor of this committee substitute.

Senator Ray moved that CSSB 485 pass from committee with a do pass.
There was not objection and the bill was signed out. of committee..

Chairman Rodey next, brought CSSB 547 before the committee. Mr. Bruce
explained the committee substitute. Mr. Victor Krumm, Department of Law
testified in favor of CSSB 547.

Senator Ray moved to make the following amendment: Pg. 1, Line 15, add
Tnder" before the word "16"; delete "or younger" between the words

"age" and "at™. On Pg. 2, Line 5, add "including these" before the word
"essential”. There was not objection to the amendment and it was
adopted.

Victor Krumm suggests having the bill include court discretion to
exclude the publir from testimony of minors who are testifying.



Senator Bennett enters the room and his presence was noted for the
record.

t In

Senator Ray refers to Nr. Krummls suggestion and suggestsputting
another bill to avoid any problems.

Chairman Rodey next called Ms. Paula Haley, testifying for the Alaska
Network on Domestic Violence, before the committee. She stated that the
Network was in support of CSSB 547.

Senator Ray moved that CSSB 547, as amended,bemoved from committee.
There was no objection and the bill was signed from committe®.

Chairman Rodey next brought CSSB 485 before the committee for
reconsideration. Senator Ray moved that on Pg.1, Line 16, theword
"under"” be added before the word "16"™ and "or younger" between the words
"age™ and "at™ be deleted. There was no objection to the amendment and
it was adopted.

Senator Ray moved that CSSB 485, as amended, bepassedfrom committee.
There was no objection and the bill was passed.

The last item on the agenda was Co”d 3C3.

Testimony was heard from Barry Stern, representing the Department of
Law. He relayed to the committee the Department®s recommendations.

After having discussion on the bill, Chairman Rodey held CSSB 535 over
and adjourned the meeting at 2:35 P.M.
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SF]OIkd Minor's. Test|mony Be Secret?

ourt Faces Rape Victim Privacy Issue

By D avid Lauter

s'mion»l Liwjuutnul S' /TReportcr

WASHINGTON — The Issue of how
enuoh privacy to give the victims of
eape — one of the most onerous ques-
lons a newspaper editor faces — has
>ecn placed before the Supreme

has agreed to hear a

to a Massachusetts law that
nandatcs closed courts during the
cstimony of rape victims who are
ninors. The case gives the court an
pportunlty to clear up whnt many
Iwycrs consider serious contradlc-

ions between two earlier press
rccdom cases.

As Interpreted by the Mas-
achusctts Supreme Judicial Court,

ic commonwealth's law mandates
losure of the court to press and public
urlng '.cstimony of a minor In rape
ascs and gives the trial Judge dtscre-

hlorc Supreme Court News:
Soo Page 20

an toW so the rc3t of the trial and to
al the trial transcript. The Supreme
Jurt has agreed to take jurisdiction
an nppcnl by the G:«~c Newspaper

publisher of the 'Boston Globe,
om a dcr'slon by the Massachusetts
gh ccurt upholding the const!-
tionallty of the law. Globe News-
tpar. Co. v. Superior court for the
nmty of Norfolk, s1-611.

In two recent cases, the Supreme
>urt has ruled that the Sixth Amend-
cut does not guarantoa press access
pretrial hearings but that the First
nundmqgnt piny guarantee ucccuu to
talsi-Tho Qlobc maintains'that both
nendmunts should be read to forbid
lhavr that orders courts closed without

ofl pf LIRS

that the two decisions are hard to
reconcile.

Altnoutth Gannett concerned only
pretrial proceedings, many reporters
and attorneys have concluded that the
court's ruling eliminated any hope
that the press could sustain a Sixth
Amendment claim of access to trials.
But Globe attorney Jameu F. McHugh
of Boston's Bingham, Dana & Gould,
said he disagreed with that-Impres-
slon, and the Globe lias pressed both
First and Sixth Arnendmunt claims.

Press attorney Floyd Abrams of
New York's Cahill Gordon &€ Relndci
agreed with Mr. McHugh's decision.
"The jurisprudential underplnnlngs of
Gannett have been so eroded by RiCh-
mond that 1 think It was a sound
decision,” Mr. Abrums said.

Mr. Abrams ascribed the apparent

TW-WMNWr--

contradictions in the court's opinions
to" the lack of "a perfect fit under
either the Sixth Amendment or the
First Amendment." On the other
hand, he said, the justices uppcur to
agree that "the notion that courts may
routinely be closed Is unathema to our
history and Is unacceptable In prac-
tical terms."

The nature of the Globe's argu-
ments should nlluy the fears of many
In the press that In appealing to the
current Supreme Court the Globe may
be jeopardizing the rights the press
already has established, Mr. Abrams
said.

The Globe has not challenged a
judge's right to close rape trials in
some cases, but has onccntratcd Its
argument on the mundAtory nature of

the Massachusetts lav. arguing that
the law must at least provide for u
hca>ing to consider whether other
rmthods short of closing the cunt
could t.e used to protect victims'
privacy and further the state's in-
terest In encouraging rape victims to
testify.

The Massachusetts h'gh court ac-
cepted state arguments that hearings
inevitably would become detailed
"side trials" that would subject the
potential witnesses to cxietly the sort
of pressure the law was designed to
avoid. The Globe bus argued that such
extensive hearings would not be re
qulred in ull cases. Mr. McHugh eon
ceded that the nature of the hearings
the Globe would consider suffb ienl
wilt need more clarification. i



County of Norfolk, s1*e611.

< In two recent cases, the Supreme
‘ourt lias ruled that the Sixth Amend*
nciit tlpes not guarantee press access
0 pretrial hearings but that the First
Amendment may guarantee access to
rials. The Globe maintains that both
imendmcnts should be rend to forbid
llaw thatorders courts closed without
i hearing regardless of whether the
lefendant or the victim desires
dosure. Attorneys for both the Globe

ind the state agree that the man--

latory aspect at the Massachusetts
aw appears to be unique.

In the case that gave rise to tho
Jlobe'a challenge, Albert T. Aladjom
Ir.~a$ charged with rnplng and
)°d] "M ng three high school girls,
lgcA™1G and 17, In Wellesley, Mass.
‘ommonwealth v. Aladjem, 73102*o.
The entire trial, In which Mr. Aladjem
was acquitted, was closed by Judge
Robert V. Mulkern. .Defense counsel
loted exception* VO (he Judge's order
jxcluding the public, and the district
ittorncy In the case said, after con*
suiting with the alleged victims, that
Lhc state would was re Its rights to ex-
clude the press.

A Personal Klght

Exactly what rights the press and
public have to attend trials has
remained wunclear despite two
previous Supreme Court rulings. In
1979, In Gunnell v. DePusquule, -113
U.S. 3 the court held that the Sixth
Amc~Rcnt's guarantee ot a "public
irlaP'w a personal right of the defen-
dant that can be waived and that the
press cannot Invoke to gain access to
epretrial hearings. But In 1980, Ir Rich-
-vnoiid Newspapers v. Virginia, 44s
JU.S. 535, the court ruled that the right
Jlo attend criminal trials was, at least
In most cases, guaranteed by the Flrol
-Omendment.

Mo opinion commanded a majority
FIn the Richmond case, and .he court
; did not clarify the circumstances un-
v der which a Judge could close a trial.
;; Moreover, altnough Richmond, which
v'concerned trials, did not overrule

“fiflnelf, which concerned pretrial
| "»*flnga, many press attorneys find
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Alaska Network on Domestic Violence and Sexual Assault

P.0. Box 3356, ANCHORAGE, ALASKA 90S10

POSITION PAPER: Senate Bills 547 and 485

The Alaska Network on Domestic Violence and Sexual Assault is a non-profit corporation
composed of 17 domestic violence, sexual assault, and adult crisis intervention pro—
grams throughout the State. Network programs are funded in part through grants and
contracts awarded by the recently established Council on Domestic Violence and Sexual
Assault, ir. the Department of Publi Safety.

Network urograms have had extensive experience dealing with the issue of sexual assault:
program, are usually contacted directly by the victim after an assault, and program
counselors and advccat.es participate in tho entire reporting and judicial process.
Additionally, some programs have established court _monitoring programs in order to
evaluate both judges®"™ _.sentencing practices and convictions by jurors. Network programs
alsio provide services to victims who choose not to report sexual assaults.

Based on experience with the issue and concern for the treatment of sexual assault
victims and experience with the criminal justice system, the Network offers the following
remarks regarding SB 547 and SB 485.

A. SB 547

1. The Network supports tne purpose and principle of SB 547 to protect young
victims of sexual assault or sexual abuse of a minor from the emotional
distress of repeated or pubxic testimony regarding the crime committed against
her or him for the following reasons:

a. Legislation of this kind protects a young victim of sexual assault from
having to repeatedly re-live the experience of the sexual assault;

b. This type of legislation protects the victim from suffering the initial
feelings of shock experienced after the assault;

C. Legislation of this kind generally mitigates theincreasedsuffering
from rape trauma syndrome which occurs as a result of the telling and
re-telli.ng of the stjry of the assault; and

d. This kind of legislation makes the criminal proceedings less of a
public hum%liation aid ordeal for the victim.
2. The Network also believes that such legislation fairly and intelligently
balances the rights of the defendant and the rights of the victim. It offers
a degree of protection to the victim of the assault, while leaving intact the
defendant®s rights to cross-examine and confront the victim.

5. This legislation will facilitate reporting and prosecution of sexusi assault
by providing the victim, with necessary protection anc lessening the trauma
associated with criminal proceedings.

4. The Network believes that SB 54" ts timely legislation which will be found to
be constitutional. Otner states have enacted similar legislation:



i. New Mexico
Florida; and
Massachusetts

Although the Massachusetts statute is presently being constitutionally
challenged, SB 547 1is distinguishable since it does not requiremandatory
closed hearings as the Massachusetts statute does.

Although the Network supports the concept behind SB 547, there are certain
specific areas requiring further legislative attention. These include;

The crime of Incest (AS 11.41.450), a class C felony, 1is not included
in either the“*videotaping of the exclusion of the public sections of the
bill. Incest victims are often children and they should be forded the
same protection as sexual assault and sexual abuse of a minor victim.

SB 547 uses, as part of the standard for exclusion of the public or for
videotaping testimony, the age of the child at the time of the assault.
The Network suggests tha t the age of the victim at the time of testimony
at the criminal proceedings be determinative, since this is the time when
the victim will be .subjected to the trauma and invasion of privacy
associated with testimony. Further, we recommend that the age limit
should be ,18 years of age, rather than 16 years, sincel8 years is the
age of majorTfyr -

The Network would like to see a definition of "severe emotional distress"”
included in SB 547 since this is an amorphous concept and is used as part
of the standard for both exclusion of the public and for videotaping
testimony and we would be happy to work with conmittee staff to develop
such.a definition., if you so desire.

The presumption in Secs, 12.45,047 (a) (2) and 12.45.048 (@) (2) that a
child who is under age 16 will suffer severe emotional distress if
required to testify x> open court should be omitted. Instead, the
decision should be within the judge®s discretion. This will lessen the
possibility of constituticnal challenges and still protect the victinm.

Sec. 12.45.047 (@) (2) concerns videotaping, yet it appears that it also
deals with exclusion of the puolic (page 1, line 27). Is th re a dual
purpose in this section? Does the bill give the judgethe flexibility to
order videotaping plus a closed courtroom or simply videotaping a victim"s
testimony which will be shown later in an open courtroom? The Network
suggests the following persons be present during the videotaping and trial:

Judge;

Defendant and counsel;

Counsel for the state;

iv. Advocate for the child (i.e., victim-witness assistance
attorney or rape crisis center staff person);

Parents or guardian cf child; and

vi. Court personnel essential for taking of the testimony.

<



Eecauses SI) 547 may bt. subject to a successful constitutional challenge,
the Network advocates addition of a severability clause to the bill,
which would provide that, if one section of the statute were found
unconstitutional,, it could be eliminated, while the rest of the statute
would remain in effect. The severability clause is especially important
if the presumption _langriage in Secs. 12.45.047 (@) (2) and 12.45.048

(@) (2) is retained.

Regarding Sec. 12.45.048 Exclusion of Public, (b} on line 25. The
Network suggests that the definition of "public" be expanded to include
the advocate for the child .as stated earlier in this testimony regarding
videotaping. We believe it is especially important for child victims of
sexual assault to have emotional support throughout the criminal pro—
ceedings. Their advocates from rape crisis centers or victim-w.it.nesB
assistance programs who have worked with them throughout the crisis
should be present during the proceedings. This 1is very important in
incest i.ituations where the non-offending parent is often suffering from
tremendous personal stress and trauma and may be unable to adequately
support their child.

Concern has been expressed within the Network over disposition of the
videotape* To mitigate the invasion of privacy the victim suffers, we
recommend that the tape be transcribed into a written record and be
destroyed after the defendant has exhausted the appeals process; or that
the tape be ordered sealed by the judge.



The comments regarding SB 547 are applicable to S3 48%, the only difference
in the bills being that the exclusion factor is not present in SB 485,



3091% ' CRIMINAL OFFENSES 30-9-17

30-9-15. Testimony; limitations; in camera healing.

Section to not unconstitutional on Itslace. State v. State v. Herrera. 92 N.M. 7. 582 P.2d 384 (Ct. App.),
Herrera, 8J N.M. 7, 582 P.2d 384 (a, App.), cert . cert, derred, 91 N.M. 751, 580 P.2d 972 (1978).
denied, 91 N.M. 751. 580 P.2d 972 (197/1). There _ no conflict between this section end Rule

The fact that this section attempts to regulate 405, N.M.R. Evid., regarding methods of proving
practice end procedure in district courts in regard to character, because the balancing approach of Rule
ii victim’ i pa:.t sexual conduct does not mean that' e 403, N.M.R. Evid. is also applicable to evidence
Jlegislation, is unconstitutional in that, it violates tne admissible under Rule 405, N.M.R. Evid. State v.
.provisions for separation of governmental power. Herrera, 92 N.M. 7. 582 PJM 384 (Ct. App.), cert
State v. Hertern, 92 N.M. 7, 582 P.2/1 384 (Ct App.), denied, 91 N.M. 751, 580 P.tu 972 (1978).
cert denied, 91 N.M. 751, 580 P.?.d 5/72 (1978). Section is not limited to sex by consent; rather, its

Section i/frot In conflict with ruleiii — The unlimited wording applies to all forms of past sexual
procedures tn this section do not conflict, but rather conduct, so that a prior rape is past sexual conduct
art consistent, with Rule 36, N.M.R. Crim. P., within the meaning of this section. State v. Montoya,
regarding j retrial hearings. State v. Herrera, 92 N.M. 91 N.M. 752, 580 P.2d 973 (Ct App.), cert denied, 91
7. 532 P-2/1 384 (Ct App.), cert, denied, 91 NJvL 751, N.M. 751, 580 P.2d S72 (1973).

583 keStd <72 (1978). Victim's past sexual conduct in Itself indicates

The bal ancing approach to be applied in admitting nothing concerning consent in particular case. State
evidence concerning past sexual conduct under this v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct AppO, cert
section doe* not conflict, but rather is consistent with denied. 91 N.M. 751, 580 P.2d 972 (1978).

Rule 404, N.M.R. Evid. State v. Herrera, 92 N.M. 7, Am. Jur. 2d, AX.R. and CJ.S. references.
582]?M 384 (Ct App.), cert denied SI N.M. 751, 580 Modem status of admissibility,. In forcible rape
P-2d .972 (1978). prosecution, of complainant’s prior sexual acta, 94

Once a showing sufficient to raise an issue as to A.L.R.3d 257.
relevancy of past sexual conduct is made, the Modem status of admissibility, in forcible rape
balancing test of this section and of Rule 403, N.MIL prosecution, of complainant’s general reputation for
Evid. is to bo applied in determining admissibility. unchastlty, 95 AJ,.R.3d 1181.

30-9-17. Videotaped depositions of alleged victims who aie under sixteen
years of age; procedure; use in lieu of direct testimony.

A. In any prosecution for criminal sexual penetration or criminal sexual contact of a
minor, upon motion of the district attorney and after notice to the opposing counsel, the
district court may, for a good cause shown, order the taking of a videotaped deposition of
any alleged victim under the age of sixteen years. The videotaped deposition shall be taken
before the judge in chambers in the presence of the district attorney, the defendant ar.d his
attorneys. Examination and cross-examination of the alleged victim shqll proceed at the
taking of the videotaped deposition in the same manner as permitted at trial under the
provisions of Ruta 611 of the New Mexico Rules of Evidence. Any videotaped deposition
taken under the provisions of this act [this section] shall be viewed and heard at the trial
and entered into th? record in lieu of the direct testimony of the alleged victim.

B. For the purposes of this section, "videotaped deposition" means the visual recording
on a magnetic tape, logether with the associated sound, of a witness testifying under oath
in the course of a judicial proceeding, upon ore! examination and where an opportunity is
given for cross-examination in the presence of the defendant and intended to be piayed hack
upon the trial of tne action in court.

C. The supreme court may adopt rules of procedure and evidence to govern and
implement the provisions of this act [this section].

D. The cost of such videotaping shall be paid by the 6.ate.

E. Videotapes which are a part of the court record are subject to a protective order of the
court for the purpose of protecting the privacy of the victim.

History: 1953 Comp., fi 40A-9-27, enacted by Law*
1978.ch. 98, 6 i.

NEW MEXICO STAWWTES®

13



278 8160 TRIALS

nnd provided further, that the defendant fu tuch trial 'bK a written statement waives
Ms right to a p-blle o1al for those portions from which spectators ate so excluded.

Added by SLIM* . 316,

1*78 Enactment SLUTS. c. 3IK, was up-  Library References
proved June 30, 1j71. Criminal Law <S=CJ5.
CJ.S.Crirulnal Law 5 *83.

* - s

817. Repsalerl by SL1979, c. 341, § 43B

SL1979, ¢. 3«, 5 «B, an emergency act. Prior to repeul.'tfcis section was amended
repealing this section,, was approved June b¥5L197S, c. 478, | 3LL
30. 197S, and by section 51 ms.du effective ee, now, ¢. 177. I v7IA; Mass.R.Crim.P.
July 1,1971/. © Rul®!* . ~ %

§ 18. Appeals in criminal cases to jury-of-six sessions; recognizance '

Wlioever Is found qunty of a crime before a juBtico In a dIRtrdct court, or In
tbe municlpul coyrt of thé city of Boston, hating filed the written waiver of trial
Jury In” the flrut Instance provided by section twenty-six A of chapter two 1

hundred and eighteen, may. appeal the finding of quilty or the sentence Imposed
thereon to a juw-of;sl session’ In accordance with ;wretlon twenty-seven A of chapter
two hundred’ and eighteen, and at the time of nucli finding of quilty or sentencing
shall be notified of his right to take such appeal. 'Die case sl bé entered in the
JurP/-of-sm session on the” return day next after the appeal is_taken, and the «p
pellant shall be released on persorial recognizance of committed, In accordance
with the_procedures set forth™ In sertlon fifty-eight of chapter two hundred and
seventy-six, until he recognlzes to the commonwegalth, in such sun: and i*ith such
surety or sureties as the court requires, with condition to appear at nnl'l jury acxslon
on sald return day and at nny subsequent time to which the enso may be continued,
If not previously “surrendered and discharged, and so from time to“time until the
final sentence, Order or decree. Hud not Oepart -without leave, and In the mean-
time to keep the peace nnd be of good behavior, It the appellant |a not released on
personal revognicAuce and Is committea for failure to recognize, the superior court
shall thereupon have jurisdiction of the case onIP{ for the”. urpasc of revising the
amount of bull required as aforesaid. The appeflant shall not be re’ﬂuwed t0 ad-
~rnedfV n?.-sdoponvelaimir.g his appeal or In"prosecuyting the same, Notwithstand-
ing uny other provision of law, a defendant aiter a finding of quilty, Jury-waived,
In"a district court, or the municipal court of the city of Boston, mny appeal there-
from and shall thereafter be entitled to a trial dc novo In a jury-of-six session In
accordance with said section twenty-seven A.

Amended by SL1073,cC5T; 8U974,¢,107; St.1978, c. 478, J 302,

1973 Amendment. SL1973, c¢. 657, ap- two hundred aeventy-alx" for "committed
proved Au?. 20, 1973, In the first sentence, to abide the sentence of aald court™: Ir. the
inserted "the finding of guilty or the een- third aentence, Inserted "Is not released on
tence Imposed thereon” and ™“or may ap-' Personal recognizance and": deleted the
peal to and claim a Jury of alx in a. district Tormer fourth sentence; and added the
court In accordance with section twent%/- last sentence.
seven A of chapter two hundred and_elg - 7974 Amendment. 8L1971, c. 161. ap-
teen”; in the second venience, substituted proved May 2, 1974. substituted "found
"released on personal recognizance or com- guilty” for “convicted” and "sucti finding
milled. In accordance with the procedures of guilt «or aentenelng" for "conviction" In
aet forth In section fifty-eight of chapter the first sentence.
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Superior Court <1980) 401 N.E.2d 360, 1080
Mass.Adv.Sh. 485. '
6,. Public trial '

IN prosecution for four counts ot rape ot
a child inder IS yeara ot ace, where de-
fendant jlalmed that he waa denied hla
rlcht to public trial becauae Judge excluded
public fw>m hla entire trial, burden waa on
defendant to demonstrate that public waa
excluded from trial after minor victima tea-
titled, but defendant waa not obligated to
demonatrate that he waa prejudiced by
closing ot balance of hla trial. Com. v.
William* 1980) 401 N.ELId 376. 1980 Maas.
Adv.Sh. SIS... o

Defendant did not demonatrate his trial
on four counts of rape of a child under 16
years of age was Improperly closed, but re-
mind was necessary for a determination of
extent to which trial waa closed to public,
and. If It waa, for consideration whether
defendant properly waived hla richt to pub-
lic trial, through "hla actions or actions of
his counsel. Id.

7. Stage of proceedings ,
This section Fror.dmg for exclusion of
public from trial for sex offenses Involving
minora under age .of 18 mandatorlly re-
quires closure of ‘trial durmg victim's testi-
mony. Globe Newspaper Co. v. Superior

Court (1980) 401 N.E.2d 360, 1980 Maaa. .

Adv.Sh.*485.

In aex offenses Involvin% minora under
aﬁe of 18, Commonwealth bears burden of
S _owm% necessity for a closure of parts of
trial other tsan .victim's testimony or fore-
closure of er tire trial. Id.

In case In .which this section providing
for exclusion of public from trial for aex of
fenaes Involving minora under age of 18 ap-
plies, Commonwealth may move for closure
of parta ot trial other than victim's testi-
mony or foreclosure of entire trial. 14 .

Thla section Iprowdmg for exclusion of
public from trial for sex offenses Involvm% [
minora under age of IS relates to closure o
trial only during victim'# testimony. 14
8. Objections . j, « ¥ o

Public need not receive prior notice ot
closure hearing for aex offenses Involving
minora under age of 18; however, court
should hear a person who In timely fashion
Informs court of hla desire to object toclo-
sure. Globe Newspaper Col v. Superior
Court (1980) 401 N.E.Id 360, 1980 Mess.
Adv.Sh. 485. L)

Any person to be excluded from the trial
of sex offenses Involving -minors under age
of 18 other than during victim's testimony
should have oF)portunlty to state objections
to order; such person need not file formal
motion to intervene. Id.

8. Findin?s_ ) _

On conclusion of hear!nlg requesting ex-
clusion of public from trial for sex offenses
nvolving minors under age of 18 durin
other than victim's testimony. Judge shoul
make findings of fact as apFroprlate sod
should rule on necessity for closure. Globe
Newspaper Co. v. Superior Court (1980) 401
N .E.2d 360. 1980 Maaa.Adv.Sh. 485.

8 16B. Exclusion of public from trial of criminal proceeding involving

husband and wife

1. In general

Only In most extreme situations. If at all
may “state court constitutionall lorbld
newspaper or anyone else to report or com-
ment on haﬁpenmgs in and about proceed-
ings which have héen held In QFen court: a
simltr n>i* apghes to court files otherwise

unrestrl 3. Ottawa)- Newspagers, Inc. v.
Appeals Court (1977) 362 N.E.2d 1189, 372
Mnas. 539.

"General principle of publicity" Is appli-
cable In rePard to record In a case; it ls
only in a clearly meritorious case that Im-
poundment can be contemplated. 14
Statutes which limit or authorize limita-
tion of access to court proceedings and or-
tldal records do not preclude exercise by
Judges of a sound dlscreUon to Impose rea-
sonable cloture, Including impoundment. In
other cases when found necessary. 14

§ 16C. Exclusion of public from trial involving crime of incest or rape

To protect thr parties Involved at a trial arising from u complaint or Indictment
for incest or rnpe, the trial Judge way exclude all spectators from the courtroom
in which such trinl Is being held, or from said courtroom during those portions
of such trial when direct testimony Is to be presented; provided, that either of the
parties requests that all spectators be so excluded at the trial or portions thereof;
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dicta finding defendant guilty of murder In
tho second degree and not guntY of armed
robbery were not Inconsistent. 1d.

12.5 Instruction*

Evidence la prosecution for armed rob-
bery, did not require Instruction on Issue of
defendants* guilt of lessor included offenses
of unarmed robbery, larceny, or assault.
Cora. v. Hogg (1974) 311 N.E.2d 63, 36S
Haas. 190. . L

Evidence In prosecution for. Inter alls,
larceny of a motor vehicle did not require
instruction on issue of defendant's guilt of

TRIALS

lesser Included offense of use of motor ve-
hicle without authority. 1d... _

Where defendant waa charged with forci-
ble .rape of female under 16, but Judge con-
sidered that evidence would have Permnted
finding either of forcible rape or of atatuto-
r¥ rape cs leaser Included offense and in-
structed accordm%Iy, he should have fur-
ther Instructed Jury to specify offense
should fJ"ey t'.nd defendant mltg. Com. v.
Franks ,'ISU) 309 N.E.24 879, 365 Mas*. 74,
appeal aitcr remand 341 N.E.24 660, 369

aas. 601, appeal after remand 362 N.E.2d

895, 372 Whso. 166.

§ 16A, Exclusion of public from trial for sex cffenses Involving minors

under age of eighteen

Supplementary Index to Notes
Finding* 9
Objections
Purpose of law 2.5
Stage of proceedings 7

2. In general _

If dosing all or part of trial for sex of-
fenses involving minors under a(t;e of 18
wer”?, necessary to assure svillavVUty of ov*
[dence of fresh complaint. Judge-would be
Justified In ordering closure. rUoh.. News-
paper Co. v. Superior Court (1980) 401 N.
£.2d 360, 1980 3lass.Adv.Sh. 485.

AI_thou?h thla section providing (or ex-
clusion of public from trial for offenses
Involvm[q miners under age of 18 In manda-
tory only as to victim's testimony, It Is
possible that trial Judge might clone other
parts of trial; nuch decision to close any
part of trial other than victim's testimony
or to close entire trlat Is matter within
Judge's sound discretion. Id. o

Because of the policy favoring publicity,
an agreement between “prosecutlot. .nil de-
fense to close a trial should not Justify clo-
sure or even be relevant to Judge's deter-
mination of necessnY for a closure of trial
f%rl%ex offenses Involving minors under age
of 18. Id.

lasue at a hearing on Commonwealth's
motion to close parts or all of trial for aex
offenses Involving minors under age of 18
shall be whether such closure Is necessary
to preserve evidence required for Just con-
viction.  <d. o

Only in most extreme situations. If at ell,
may “state court constitutionally forbid
newspaper or anyone else to report or com-
ment on haﬁpenmgs In and about proceed-
ings which have been held In olpen court: a
similar rule apghes to court files otherwise
unrestricted. Ottaway Newspapers, Inc. v.

Appeals Court (1577) 361 N.E.2d 1)7). S%
Kui. 539, - "W W a7 e—
"General principle of publicity" Is apPI;-
cable in regard to record In acaaa; It is
only In a dearly meritorlouu case Ifvtt Im-
poundment can be contemplated. Itl
~Statutes.which limit or authorize limita-
tion of access to court proceedings and of-
ficial records do no: preclude exmdse by
judges of a sound rilucretloio to Impose rea-
sonable cloture. Including Impoundment, In
other cases when found necessary. 14

2.5 Purpose of law

Main purpose of this secUon, wh|_cthro-
vides for exclusion of general public from
courtroom In trials Involving sex crimes If
the victim Is under 18 years of sge. Is to
assure that Commonwealth's cuae will not
be destroyed by reason of witnesses' roluc-
tfiner to testify before n_miscellaneous au-
dience. Com. V. Leo 51979) 393 N.E.2d 410,
1979 Mass.Adv.Sh. 2245. _

Defendant, who was convicted of com-
mitting sexual offensen a?alnst 14-year-old
girl, could not complain of an alleged viola-
tion'of «<nli> section, >n light of fact that
such atntute was not Intended to trnoflt
criminal defendants. 1d.

3. I'tqulsltes of proceedings = .
~Judge should hold hearing before enter-
ing ordVr closing parts of trial other than
victim's testimony under this, seciicn pro-
wdmg for exclusion of public from trlul lor
mex offenses Involving minors under age of
18.  Globe Newspaper Co. v. Superior
Court (1980) 401 N.E.2d 860, 1180 Mass.
Adv.Sh. 485.

4. Persons with a dlrvet Interest

The press does no'l have a sufficiently
"direct Interest' to I exempt from this
section providing lor exclusion of public
from trisifor six offenses Involving minors
under ago of 18, Globe Newspaper Co. v.
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§ ].GB Exclusion of public from trial of criminal proceeding in-
volving husband and wife

The presiding justice of a district court may exclude the general
public from the court room during the trial of any criminal proceeding
involving husband and wife.

Added by St.19d9, c. 302.
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278 § 16A PROCEEDINGS IN CRIMINAL CASES

§ 16A. Exclusion of public from trial for sex offenses involving
minors under age of eighteen

At the trial of a complaint or indictment for rape, incest, carnal
abuse or other crime involving sex, where a minor under eighteen
years of age is the person upon, with or against whom the crime is al-
leged to have been committed, or al the of a complaint or indict-
ment for getting a woman with child out of wedlocK, o* "zz *Ua non-
support of an illegitimate child, the presiding justice shall exclude the
general public from the court room, admitting only such persons as
may have a direct interest in the case.

Historical Note
SL1023 C 251 SU031 c. 205.

Lew Review Commentaries
M‘mn* yb“ 5%%()”1“3% 3

Library References

gj@'”@},nlﬁnﬂa&;%&% o0 Segestition ﬁugwltnesm,l see M.
Bt

Notes of Derisions
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'918.17 Sexual battery or child abuse cases;
videotaping of testimony of victims under age 12
permitted.—

1) Upon application tc the courtand reasonable

notice to the defendant, the state may apply for an
order to videotape outofopen court the testimony of
achild 11 years of age or younger who has been the
victim of a sexual battery under s. 794.011 or to
videotape the testimony ofa child 11 years of age or
younger who has been the victim ofaggravated child
2buse under s. 827.03 or child abuse unders. 827.04.
Thecourt maygrant an order to videotape testimony
as provided herein only if it finds that;

(a) The victim of the offense is achild 11 years of prycequre.-. .

age or younger; and

CONDUCT OF TRIAL

Ch. 918

(b) There is a substantial likelihood that such
child will suffer severe emotional or mental strain if
required to testify in open court.

(2) The trial judge shall preside at such proce td*
ing and shall rule or all questions is if at tri&L

(3) The application referred to L' subsection 1)
shall be made prior to trial, and the videotaping of
the testimony shall be made only after the trial has
commenced. The videotaped testimony shall be ad-

missible as evidence in the trial of the cause.
History.—. L X ch- 1M 8.

*Not*.—Section 3,eh, 7M*. npmk Ruk X1S00), FlonM Rul* of Criminel

_IrMOItr M 1tU'dcom uubl wrth tS» pnrriaioa*of tim. . . .



THE LEGISLATURE OF THE STATE OF ALASKA
. TWELFTH LEGISLATURE

FISCAL NOTE.
Eﬁ%% oD s Senate. Bill No. 547 -
esolution No.* .+ Sepate. Bi "
O|(§beotap|rg;e ? JI]estlmon 8? YOUH% Victims of Sexual Assault ,
Requeste nators Parr and Fischer Date. 81

HS?%@LA@Fcte Department of Public Safety
% aﬁw r¥ e ected |n|strat|o§ of Justice

X ected etachment CIB
oté oret an orE q{gmponent IS affecte separaane |tem amounts and funding for each
component 5nthe analyst section.)
EXPENDITURES . (Thousands of Dollars) '
© - ® FY .81 FY 82 FY 83 FY 84 FYJB5 . .FY86-

100 PERSONAL SERVICES

2000  TRAVEL -

300 CONTRACTUAL 1 1
400 COMMODITIES '

500 EQUIPMENT 36.0 : 100,

600 LAND & STRUCTURES
.700  GRANTS. CLAIMS. ETC.

TOTAL - 36.1 1. &7 1 "e 10.2
FUNDING  (Thousands of Dollars) C s
GENERAL FUND 36.1" - .1 1 .1t
FEDERAL FUNDS -

OTHER (Specify Fund Source!

POSITIONS
FULLTIME -0- -0- -0- -0- -0-
PART TIME
TEMPORARY
Il ANALYSIS (See Fiscal Note Pieparation Instructions, Section 1ID
The Divisionisreview of the potential impact of this Bill upon itooperations
indicates the need to provide videotape equipment in each of the five Alaska
State Trooper detachments located throughout the State. Each location would
mquire a portable color camera and recorder ,, us accessories totalling
proximate!v $7,200.00. Partial replacement of the equipment would be es—

timated to be needed by FY106 assuming the bill became effective in FY"82.
The commodities noted above would cover the estimated cost o* the video

cassette tapes.
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FROM: ANGELA RINALDO, EXECUTIVE DIRECTOR, S.T.A.R, P.0. BOX 3356, ANCH.
995L0 (276-7279)

SENATE BILL 547, WHILE RECOGNIZING THE RIGHTS OF DEFENDANTS, WILL
ECT THE MINOR VICTIM OF SEXUAL ASSAULT FROM THE TRAUMA OF TESTIFYING
PEN COURT.

THIS BILL WILL ALSO: REDUCE INDIVIDUAL®S RELUCTANCE TO REPORT THE
SEXUAL ASSAUI T TO AUTHORITIES AND FACILITATE PROSECUTION.

"STANDING TOGETHER AGAINST RAPE"SUPPORTS SB 547

PROT
IN O
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SENATE BILL NO. 547

"An Act permitting the videotaping of, or the exclusion of the public
during, testimony of young victims of sexual assault or sexual abuse of
a minor; and changing Rule 804, Alaska Rules of Evidence relating to
exceptions to the hearsay rule."

Senate Bill No. 547 provides that a child 16 years of age or younger who
is a victim of sexual assault or sexual abuse could provide testimony by
videotape rather than having to appear in open court. The Bill provides
a presumption that a child under the age of 16 w 11 suffer severe emo—
tional distress if required to testify in open court. The judge pre—
sides at the videotaping proceeding and rules on all questions as if at
trial, and the defendant has the right to an attorney and to confront
and cross-examine the witness. In addition, this Bill provides that the
public may be excluded from the courtroom while the testimony of a child
ir. taken.

The Department has seen an increase in reporting of sexual abuse cases
over the last year, including a 300% increase in Anchorage and a 240%
increase in Fairbanks. Cases of sexual assault often have sensational
aspects which bring curiosity-seekers and the press to the courtroom.

To testify before a crowded courtroom can be emotionally harmful to a
child who has already suffered trauma from the assault or abuse. This
Bill would provide protection for the child from some of the more harm—
ful aspects of such testimony. Therefore, the Department is in full
support of Senate Bill No. 547. However, the following recommendations
are made: -

1. the Department recommends raising the age to 18 to be consistent
with age of majority; and

2. including incest and sexual exploitation to the crimes for which
this option applies.

RECOMMENDED BY: Q w U A

Johrt R. Pugh, Directqg”
Division of Family amd
Youth Services

DATE: viT//-2A/
APPROVED BY: Q & I
Beirne

Commissioner

DATE:

E Y
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Hill/Resolution No. SENATE BILL NO. 547

Itf videotaping testimony of young victims of sexua,” assault/abuse, changing Rule 804,
Requested by Date

II.  NSCAL DI-TAIL
Agency Affected Department of Health and Social Services

Program Category Affected

BRU, Program, or Subprograms) Affected

(Note: If more than one budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)

FMM-NDITURI-S  (Thousands of Dollars)

PY 01 &g l-Y 03 1Y 01 FY 05 FY86

100 M RSONAI S| RVK 1S
200 1RAVI-1.
300 CONTRACTUAL
400 COMMODITIES
500 LOtIPM I-.NT
600 1AND & STRIKTUKPS
700 GRANTS. CLAIMS. 1 PC.

TOTAL -0- -0- -0- -0- -0- -0-

I'UNDING  (Thousands of Dollais)

GJ.M-UAI | WISD -0- -0- -0- -n- -n- -n-
PT DP.RAI |-'UNUS -0- -0- -0- -0- -0- -0-
OI1IP.R (Specify fund Source) -0- -0- -0- -0- -0- -n-

-0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0-

POSITIONS
% s

Pill 1 1IMP -0- -0- -0- -0- -n- -0-
PAR 1 PIMP -0- -0- -n- -0- -n- -0-
1P.MPOKA RV -0- -0- -0- -0- -0- -0-

III.  ANALYSIS (See liscal Note Piepaialioit luslinetions. Section IlI)

Senate Bill No. 547 has no fiscal impact on the Department of Health and
Social Services.

IV. DAT!- PiciparPD BV ~ ~Nohn R. Pncih. Director
AOI-MCY Divwlon of Family a”a Youth Services
Original: | egislative finance PIIONP  4fj-3170
cc: Budget .»vi Management M ./
Prime Sponsoi (I iisl l.egislalor Named) M?B Approval™ / A/Z/ , j. /7 <t/ Date

33-001 (Rev. 12/80
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F.5.19713

'918.17 Sexual battery’ or child abuse cases:
videotaping of testimony of victims under age 12
permitted.—

(1) Upon application to the court and reasonable
notice to the defendant, the state may apply for an
order to videotape out of open court the testimony of
achild 11 years of nge or younger who has been the
victim of a sexual battery under a. 794.011 or to
videotape the testimony ofla child 13 years of age or
younger who has been the victim of aggravated child
abuse under s. 827.03 or child abuse under s. 827 04.
The court may grant an order to videotape testimony
as provided herein only if it finds that:

(a) The victim of the offense is a child 11 years of
age or younger; and

CONDUCT OF TRIAL

Ch. 918

(b) There is a substantial likelihood that such
child will suffer severe emotional ¢  aental strain if
required to testify in open court.

(2) The trial judge shall preside at such proceed-
ing and shall rule on all questions as if at trial.

(3) The application referred to in subsection (1)
shall be made prior to trial, and the videotaping of
the testimony shall be made only after the trial has
commenced. The videotaped testimony shall be ad-

missible as evidence in the trial of the cause.
Hblory.—aa 1. 2. eh. 79-69.
‘Note.—Section 3.ch. 79*6f repeal* Rulo 3.190(J). Florida Rule* of Cnminal

Procedure.. . inaofar aaitlainronaiateni with the proviaionaofthia . . ’
lection.

1363
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® COMMITTEE REPOOT

SENATE
6/8/81 FURTHER: None
Date: £
Mr. President:
The Committee on JUDICIARY has had SB 592

parents of delinquent minors and children in need of aid have the right to
counsel in certain proceedings under AS 47.10

under consideration and (a majority of the committee.) (the committee)
reports it back with the following recommendations:

[ 1 dopass [ 1 do not pass

[ 1 do pass with attached amendments(s)

——————————— [ 1 same title
[ 1 replace with CS fo-~ [ 1 new title

and recommends

[ 1 AND attaches a "Letter of Intent"” [ 1 New Fiscal Note
[ 1 reports it back without recommendation

[ 1 referred to the Committee

MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:

Al A
/

CHATRMAN
S 60 (Rev. 12/78)



"kska jJjirate “~itegtslatwre

Senate
Committee on judiciary Pouch v
o ) State Capitol
Official Business Juneau, Alaska 99811
MINUTES OF THE SENATE JUDICIARY COMMITTEE
OF
MARCH 22, 1982
Butrovich Committee Room, State Capitol Juneau, Alaska
Legislation Before Committee:
SB 845 -"An Actto provide for reinstatement of certain dissolved

Alaska Native Claims Settlement Act village corporations
to corporate status."”

SB 592 - "An Act providing that the parents of delinquent minors
and children in need of aid have the right to counsel in
certain proceedings under AS 47.10."

SB 473 -"An Actrelating to urban renewal and development project
of municipalities; and providing for an effective date."

HB 640 -"An Actre"ating to games of chance and contests of skill;
and providing for an effective date.”

The meeting of the Senate Judiciary Committee was called to order by
Chairman Rodey at 1:35 P.M. Committee members present were: Senators
Rodey, Ray, Parr, and Anderson. Senator Bennett was absent.

003 - Chairman Rodey called the meeting to order.

005 - The first item of business, SB 845, was brought before the
committee.

015 - James Kohler, Department of Community and Regional /"frcirs,
testified in favor of the bill, stating that several corporations were
disolved at no fault of their own.

209 - Mr. Kirkpatrick, Director of Banking Securities Corporations,
testified stating neither support nor opposition. He only wanted to see
clarification of fees due.

443 - Senat r Anderson moved that the bill be passed with individual
recommendations. There was no objection and the bill was passed with
Senators Anderson, Parr, and Rodey signing do prss, Senator Ray signed
no recommendation.

463 - Next Chairman Rodey brought HB 640 before the committee.



470 - Chairman Rodey gave the amendments made to the bill.

552 - Chairman Rodey suggested moving the bill from committee and
directed staff to prepare a committee substitute to include the new
amendments previously ado ted by the committee. There was no objection
and the committee subsitu®e was passed with Senators Parr, R.ay, and
Anderson signing do pass. Senator Rodey signed no recommendation.

650 - Chairman Rodey brought SB 473 before the committee.

727 - After discussion, Senator Ray moved that the committee substitute
be passed with individual recommendations. There was no objection and
the bill was passed with Senators Parr, Rodey, and Anderson signing do
pass. Senator Ray signed no recommendation.

730 - The last item on the agenda was SB 592.

745 - Francis Still, representing herself, testified in Favor of SB 592.
780 - Senator Parr moved that on Page 1, Line 12, the following be
deleted: [to transfer custody, or to appoint a person other than the
parent of a child as guardian of the child,]. There was no objection.
795 - Senator Parr moved that the committee pass SB 592 with a committee
substitute to be drafted to include the new amendment. There was no
objection and the bill was passed with Senator Parr signing do pass.

Senators Ray, Rodey, and Anderson signed no recommendation.

802 - Chairman Rodey adjourned the meeting at 2:20 P.M.
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM June 8, 1981
SUBJECT: Appointment of counsel
(Work Order No. 12-1840)
TO* Senator Charles H. Parr
FROM: Thomas A. Sofo/

Legislative Counsel

Since drafting Work Order No. 12-1840 concerning appointment
of counsel 1in parental termination cases, | ran across a

very recent decision of the United States Supreme Court which
I have attached for your information. Apparently, they have
held that, at least in the absence of a statute, there is

not necessarily a constitutionally recognized right to such
representation.

TAS:1jb

Attachment



The United States L.-» WEEK

JI <2,1981

THE BUREAU OF NATIONAL AFFAIRS, INC., WASHINGTON, D.C.

A NATIONAL SURVEY OF CURRENT LAW

Volume <9, No.47

Summary and Analysis

Supreme Court Limits District Courts’
Discretion In Class Action Gag Orders

A unanimous Supreme Court finds court-ordered

limits on communications between named class ac-

tion plaintiffs or their counsel and potential class
members, when entered without a record and specific
findings of need, to be an abuse of discretion. The
opinion, written by Justice Powell, declines to reach
First Amendment issues posed by such orders. (Gulf
Oil Co. v. Bernard, 6/1/81)

The order before the Court barred any contacts
directly or indirectly, orally or in writing, “ without
the consent and approval of the proposed com-
munication and proposed addirssees” by the court.
It contained several exception;, including com-
munications between attorney and client, com-
munications between attorney and prospective client
when initiated by the prospective c'ient, and com-
munications in the regular course of business. It also
required post-communication filing with the court of
any communication asscucd to be constitutionally
protected. The lower court apparently adopted in toto
a model order suggested by the Mani"*>l for Complex
Litigation, a publication widely used by federal
judges.

Justice Powell says that any communications ban
“should be based on a clear record and specific find-
ings that reflect a weighing of the need for a limita-
tion and the potential interference with the rights of
the parties. ***In addition, such a weighing — identi-
fyin? the potential abuses being addressed — should
result in a carefully drawn order that limits speech as
little as possible***.” Because the district court in
this case failed to provide any record or findings at
all, Justice Powell concludes, it abused its discretion.
(Page 4004)

Indigcnts Not Always Entitled To
Lawyer In Parental Termination Cases

Appointment of counsel on an ad hoc basis is
revived by the U.S. Supreme Court as it holds, 5-4,
that the Constitution docs not require the appoint-

ment of counsel for indigent parents in every parental
Section 1 Contents Copyright
Rightsofre%y 7 s

19S1 hy The Bureau o f National AJJairs. Inc.
roduction belong to copyright owner.

N e saic 1500 50 |

status termination proceeding. (Lassiter v. Depart-
ment of Social Services of Durham County, N.C.,
6/1/81)

Mathews v. Eldridge, 424 U.S. 319 (F76), pro-
pounds three elements to he u;+J in det ng what
due process requires. Justice St wart, wril.ng for the
Court, applies these favors to the present case: The
mother’s interest is an extremely important one; the
state has an interest in a correct decision, a relatively
weak pecuniary interest, and possibly a stronger in-
terest in informal procedures; and the complexity of
the proceedings and the incapacity of the uncounsel-
cd parent could be great enough to make the risk of
an erroneous deprivation of the parent’s rights insup-
portably high.

If the parent's interests were at their strongest, the
state's interests were at their weakest, and the risks of
error were at their peak, the Eldridge factors would
overcome the presumption — derived from the
Court’s own cases — that there is a right to ap-
pointed counsel only for the indigent who may lose
his personal freedom. However, since the Eldridge
factors will not always be so distributed, the Court
says that the appointment of counsel for indigent
parents in termination proceedings must be answered
In the first instance by the trial court, subject to ap-
pellate review.

In this case, several factors convince the Court that
denial of counsel to the indigent mother did not deny
her due process. The petition to terminate her paren-
tal rights contained no allegations of neglect or abuje
upon which criminal charges could be based; no ex-
pert witness testified; the case presented no specially
troublesome points of law; counsel could not have
made a determinative difference for her; she express-
ly deciincd to appear at an earlier child custody hear-
ing; and her failure to contest the present termination
proceeding was without cause.

Justice Blackmun is joined in dissent by Justices
Brcnna-. and Marshall: Justice Stevens dissents
separately. (Page 4586)

49 LW 1185
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Andrew E. Hoge,
Hoge & Lekisch
437 E Street,

Anchorage,

Pe:

Dear Andy:

You will
regarding adjudicatory actions and judicial
format agreed

this draft

upon at our

OFFICES OF

Ely,Guess & Rudd
A PROFCS* ONAL CORPORATION

SIO L STREET
SEVENTH FLOOR

ANCHORAGE, ALASKA 99501

TELEPHONE [907j276-5121

TELEX [C90] 25-292

TELECOPIER [90?] 279 -B3SR

July 16, 1981

Suite 500
99501

Administrative Law Committee

Section .330

last meeting.

MENDENHALL BUILDING, SUITE A
JUNEAU, ALASKA 39601
TCLEPHONE [907] 586-3210
TELEX [099] AS -36 5

1090 VERMONT AVE. N. W., SUITE 630
WASHINGTON. C C. 2000S
TELL PHONE[202] 0*2-3380

+ADMITTED IN O.C.AND ALASKA
OTHERS ADMITTED IN ALASKA

Draft APA

find enclosed a draft of APA sections
review in the
In connection with
wish to bring to your attention the following
considerations:

€))

This section has been rewritten

make the adjudicatory sections of the Act mandatory upon all
state agencies except as any agency may be specifically ex—

empted by the
the provisions of the same.

legislature,

through statutory enactment, from
The section has further been re—

worked to provide a substantive statutory foundation for the
As the draft comment to the section

right to adjudication.
reflects, this section becomes
which vouch saves adjudicatory proceedings,

in effect

"the provision of law"
including hearing

to a respondent/applicant. .1 believe such a statutory pre—
scription to be consistent with the mandatory nature of the

procedure.

The section further

reflects the existence of a

subcategory of non-adjudicative actions which are provided for
in the subsequent section .340. These sections taken together

are intended to address the matter of,
rejection thereof for a driver”'s
transaction does not warrant in the initial
catory proceedings conducted

cation and

for example, the appli—
license, which
processing adjudi—
under the provisions of this

section. As this and subsequent sections make clear, however,

review of such

actions may fall

these statutory provisions;

within the scope of

to



Andrew E. Hoge, Esq.
July 16, 1981

Page 2

(2) Section .340 - This section has been taken from
the model APA and made consistent with the redrafted section
.330. As indicated above, the section deals with specific

actions which are sub-adjudicatory in nature and provides ad-—
ministrative agencies within the state substantial leeway in
promulgating individual forms and formats for dealing with such
matters -- all below the threshold of administrative adjudica—
tion. In this way a balance 1is maintained between the needs of
administrative agencies for expedited and efficient processing
of initial applications while yet preserving to applicants
those due process rights and guarantees appropriately theirs.
Further, in this regard, the subsequent section, .350, is also
consistent with the 1initial section .330, the former being a
particular subcategory of those activities referred to in the
latter;

(€) Section .370 - This section has been rewritten to
harmonize parts of the existing statute with those which have
been derived from the model APA in the manner 1indicated both 1in
the section itself and in the comments attendant thereupon;

@ Section .380 - In this section and in subsequent
sections dealing with or appertaining to the subject, the term
"presiding officer”™ has been reestablished as the designation
for the 1individual or individuals, 1in effect, "running"” tht
procedural aspects of the hearing held under this section of
the statute. Such a change appeared necessary because the
mandatory requirement that the proceedings prescribed here be
applied to all agencies; a number of agencies, such as the
Alaska Public Utilities Commission, do not as a matter of
practice employ hearing officers, but may identify a panel of
commissioners to conduct hearings. From such a panel one
commissioner may, 1in fact, run the hearings and thus should be
subject to the requirements placed upon one occupying that
position, that 1is, the presiding officer. Use of the term
accommodates those circumstances contemplated in the existing
statute as well as those which will now arise as a result of
the engrafting of model APA eections into the law taking into
account the functional realities of existing commissions within
the state;

©) Section .400 - (Accusation) and Section .410
(Statement of Issues) - These sections reflect held over
provisions from the existing statute. I would draw to your

attention the interrelationship between these sections and the
proposed section .560, "Notice of Hearing”™ which 1is taken from



Andrew E. Hoqe, Esgqg.
July 16, 1981

Page 3

the model APA. Although not necessarily inconsistent, the
sections do not precisely delineate th iir collective inter—
related scope. It is not clear, for example, the extent to

which one must proceed by accusation as opposed to a more
general mode of procedure up to and including individualized
formats in particular agencies. The matter should be reviewed
by the committee;

(6) Section .510 - This section contains emergency
adjudication proceedings premised upon the procedure specified
for stop orders issued by the Alaska Transportation Commission.
The procedure contemplates an expedited initial proceeding
which could be 1inaugurated by an ex parte order from the com—
mission, followed by an immediate but potentially abbreviated
hearing and a final emergency order of specified, limited dura—
tion.. This format enables an agency to act expeditiously with—
in an umbrella of time to deal with bona fide emergency prob-—
lems while preserving minimal due process rights to respondents
affected by such action. The agency is not relieved from the
obligation to proceed more formally upon conclusion of the
emergency procedures. Moreover, although the agency is granted
latitude under the sec:icii to make provision in its regulations
and rules for streamlined hearing procedures, the final emer—
gency order of the commission is subject to other requirements
of the section, including judicial review. Thus, the ongoing
and more formal proceedings would not necessarily be a bar to
legal challenge of the emergency order itself, though obviously
a court may decide to hold in abeyance any decision on such an
emergency order pending the outcome of such formal proceeding.
As set forth in this section, the procedure for emergency
orders would seem reasonably well delineated both 1in terms of
scope and temporal applicability while yet achieving a balance
between the needs of the agency representing the public at
large and the rights of the individuals affected by such
actions;

@) Section .630 - The hearing officer/agency dichot—
omy presently embodied in AS 44.62.450 has been modified to
reflect the concerns discussed in (4) above regarding "pre-—
siding officers". The present section makes clear that matters
may be heard by the agency alone without the benefit of a
hearing officer; 1in such hearing one of the agency members may
himself (or herself) be designated as the presiding officer.
Further, the word "decision™ has been eliminated 1in favor of
"order"” to focus on the conceptual basis of the adjudicatory
section, namelv that agencies must act by orders and, under the



Andrew E. Hoge, Esq.
July 16, 1981
Page 4

initial section .330, may not issue orders except as prescribed
in this chapter. The order 1is the repository for all findings
of fact, conclusions of law and is the object of any further
adjudicatory actions including reconsideration, and judicial
review;

(8 Section .640 - This section has been substituted
for the existing AS 44.62.510 which I believe 1is manifestly
insufficient for the reasons set forth in the comments to and
the text of the proposed section;

(©)) Section .660 - This section is limited by impli—
cation to the accusation format. As such, it should be com—
pared to the revised model APA section 4-208 which has broader
implication and applies to the general range of parties to the
proceeding. To some extent, the appropriateness of the one or
the other section depends upon the policy determined upon 1in
(5) above;

(10) Section .670 - To the extent that this section
reflects the early days of Alaska history before the advent of
the modern, not to say marvelous, long lines telecommunication
system in this state, it might be appropriate to augment the
statutory section to make allowance also for votes by telephone
or teleconferencing;

(11) Section .700 - 1 would note that the draft does
not define standing in the sense of who may seek review of
administrative rulings made pursuant to the adjudicatory pro—

visions of this chapter. The revised model APA section 1is
5-106; while not necessarily arguing 1in favor of such a sec—
tion, the matter should, || believe, be noticed;

(12) Section .780 - When all sections of the draft
have been melded, review should be undertaken for consistency
of language and denominators and also to insure that the defi—
nition section 1is inclusive of all tnose matters warranting
definitions. This would seem particularly desirable 1in the
case of those words or phrases derived from the model APA which
may not presently have such delineation in the existing defini—
tion section of the Alaska Statutes;

(13) | have reordered certain of the sections 1in an
attempt to improve the cognitive flow of the chapter and to
avoid misinterpretation or misirnpression which might arise
merely because of the juxtaposition ot various sections.



Andrew E. Hoge, Esq.
July 16, 1981
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Obviously, the sections can and should be reordered where other
committee members fee] that such is desirable;

(14) The comments following each draft section repre—
sent my effort to distill and present the committee"s collective
wisdom on each section. In setting forth those comments, |
have referred to my own notes of meetings, to prior committee
drafts, and to the drafters notes accompanying the model Act.

In certain cases, no comments are offered. Further, 1in certain
cases there may be errors in the substance or the expression of
such comments. I would accordingly recommend that each member

of the committee take a few moments to review that material for
any errors | may have 1inadvertently injected into it, since, of
course, this is the committee®"s document;

(15) In a similar vein, | have attempted to reflect to
the best of my knowledge the source of each draft section.
Necessarily, that Knowledge may also be imperfect and 1 would
recommend review and supplementation or alteration of that
material as warranted.

I recognize the tardiness of the submission under your

inflexible schedule, and apologize for the same, but would sub-—
mit by way of extenuation and mitigation that it is substantial

in amount and reflects considerable effort or the part of the

entire committee. IfT the legislature™s consideration of it
equals in depth our own, 1 am sure it will prove to be a truly
model administrative procedure act. IfT I can be of further

service 1in this matter, please call upon ine.
Very truly yours,
ELY, GUESS & RUDD
cl
Donn T. Wonnell
DTW:wmr

Enclosu re



RULEMAKING PROYISIONS AS 44.62.010-.300
SECTION-BY{SECTION COMMENTARY

Existing Section 010. The Committee proposed to
delete this provision as superfluous. However, this proposed
deletion should be vreviewed carefully with the Re 1isor of
Statutes in light of the Revisor®s note published, in the Michie
codification.

A new Section 010 1is proposed, which would
represent an adaptation of existing section 280. The Committee
felt that it would be most appropriate Tfor this provision to
appear at the beginning of the Act.

Existing Section 020. The Committee proposed deletion
of existing section 020, for the reason that it appears to be
superfluous.

A new Section 020 1is proposed, the purpose of
which 1is to state the requirement that any rule, regulation,
order or standard meeting the definition of the term
“regulation®” be promulgated under the rulemaking provisions of
the APA if it 1is to have legal effect. The committee®s
proposed Section 020 would also contain a definition of the
term "regulation™” for purposes of the APA. This is an
adaptation of existing section 640(a)(2), where the important
substantive standards as to what 1is a "regulation” subject to
the rulemaking requirements lie hidden in a definition.

Existing Section 030, which deals with resolution of
conflicts between regulations and statutes they are intended to

implement or interpret, is proposed to be deleted. This
provision merely restates a general rule of constitutional law
and statutory construction. The provision of existing 060(b)

to the effect that the Department of Law must approve proposed
regulations for consistency with statutes, retained in the
Committee™s proposed draft as Section 030(b)(1) and (2), covers
this point adequately.

Existing Section 040. The Committee felt that this
provision, which deals with the question of when regulations
must be filed with the Lt. Governor, as distinguished from when
regulations must be promulgated under the rulemaking procedure
of the APA, has been renumbered 1in the Committee®"s proposed
revision of the Act as Section 095. As such, it would Tfollow
tne provisions dealing with the rulemaking procedure, since
submission of regulations to the Lt. Governor occurs after the

adoption of the rule. The three Jlisted exceptions to the
submission requirement, set out 1in existing section 040(a), are
proposed to be deleted. The Committee felt that some of these

excepted cases do not meet the definition of the tern
"regulation” in the first place, and that the rest of the
excepted matter should not be exempt from submission to the Lt.



Governor for filing. The quest™n of whether any of that filed
material should be excepted fr*bm the requirement of publication
is a different issue taken up elsewhere in the draft.
Subsection 040(b), requiring citation of specific statutory
authority for each regulation, 1is retained in the Committee®s
proposal as new section 045 with minor modifications having no
intended substantive effect.

Existing Section 050 has been retained and renumbered
proposed Section 040. The Committee has left open the question
of whether the responsibility for preparing and revising the
drafting manual should remain with the Department of Law or
should be transferred to another agency. Further, existing
Section 050 has been modified to provide that the drafting
manual prescribes the style and form for all regulations
"promulgated™ under the APA, rather than those "submitted".

Existing Section 060 1is retained and renumbered 1in the
Committee®"s draft as proposed Section 030 with minor editorial
changes not intended to have substantive effect. Subsection (©)
of existing Section 060, dealing with the Lt. Governor®"s
acceptance of regulations and orders, has been eliminated.
That subject 1is dealt with 1in a more comprehensive manner in
Section 110 of the Committee"s draft.

Existing Section 070, prohibiting the charging of fees
for certification, submission or filing of regulations, is
recommended for deletion. One state agency charging another
for submission or filing of regulations 1is unlikely and is an
internal executive branch matter for which no statute is
required. As for individuals seeking to obtain certified
copies of regulations or related materials, the Committee felt
that the general rules under the public records statute were
adequate, and in the interest of brevity recommended deleting
this specific provision.

Eixsting Section 080. This section has been deleted
in favor of a more substantial provision regarding the Lt.
Governor®s duties 1in accepting a regulation or order of repeal
for filing, set forth 1in the Committee®s proposed Section 110.
Whereas existing law requires only "that the Lt. Governor
receive and endorse regulations and orders of repeal, maintain
a permanent file containing certified copies of them for
inspection, and make sure that the Attorney General®s written
statement ofapproval accompanies the regulation, the
Committee®s proposal would prohibit the Lt. Governor from
accepting a regulation or order of repeal forfiling unless he
has affirmatively determined that it 1is accompanied by all of
the required supporting documents. This 1imposes a policing
responsibility upon the Lt. Governor, and provides a focus for
public objections which may arise as to the agency"s compliance
with the rulemaking procedure.



Section 090 was deletfg”in 1969.

Existing Section 100 is renumbered as Section 120 of
the Committee®"s draft. No substantive changes have been made.

Existing Section 110, regarding publication, has been
renumbered Section 140 in the Committee"s proposed revision.
The only change is addition of reference to the Alaska
Administrative Code®"s Supplement.

Existing Section 120 provides for voluntary
publication of a regulation which would be exempt (under
proposed Section 020) from promulgation and publication wunder
the APA. This provision has been modified and 1is included 1in
the Committee"s revision as prosposed Section 100.

Existing Section 125 requiring appointment of a
particular attorney within the Dei. artment of Law as the
"Regulations Attorney" and detailing the Department®s
responsibilities to advise state agencies on regulations
matters, is proposed by the Committee tobe deleted. This
statute was passed by the legislature 1in 1969 1in an effort to
force the Department of Law to take seriously its obligations
to state agencies under the APA. The Committee felt that the
statute has served itspurpose and that since it adds no
specific obligations to the Department that the Department does
not have under other existing laws, it should be deleted.

Existing section 130. This provision regarding
codification and publication of regulations has been renumbered
Section 130 1in the Committee"s proposed draft. Modifications
have been made to provide for an Alaska Administrative Code
Supplement issued quarterly. In addition, under Section 065 of
the Committee®s proposed revision, an Alaska Administrative
Journal would also be published. A bill to establish the

Alaska Administrative Journal was proposed (passed?) in the
legislative session which just ended. (CSSB 6).

Existing Section 140 is proposed to Dbe deleted as
superfluous.

Original Section 150 was repealed in 1974.

Existing Section 160, dealing with the quarterly
Alaska Administrative Register, 1is proposed to be deleted. The
quarterly Register, (which 1is now simply now a supplement to
the codified Administrative Code) would be renamed the Alaska
Administrative Code Supplement, and the Alaska Administrative
Journal would also be published.



Existing Section 180 1is renumbered Section 160 in the
proposed revision. Rather than becoming effective upon the
30th day after its filing with the Lt. Governor, as 1is the case
under the existing statute, a regulation would only become
effective on the 30th day after its publication in the

Journal. The Committee was concerned that, without such a
provision, it 1is possible for a regulation to become law before
it is made available to the public. Matter which 1is not within

the "regulation”™, but 1is submitted voluntarily by the agency
for publication 1in the Code would not be subject to that
effective date rule.

Existing Section 190, dealing with public notice of
theproposed adoption of a regulation, 1is renumbered Section
050 1in the Committee®s revision. This renumbering, as most of
the others, 1is 1intended to reorganize the statute so that 1its
provisions proceed 1in a chronological sequence which matches
the process of drafting, promulgating, filing and publishing a

regulation. TheCommittee™s proposed revision of existing
section 190 would delete Subsection (a)(4), since the
requirement of that provision is left entirely to "the judgment
of the agency”™ anyway. Instead of that provision, the

Committee®s proposed Section 050(c) makes it clear that the
agency has the authority tc use additional measures to give
notice, it it chooses to do so. Under the Committee®s
proposal, the published notice would appear not only in a
newspaper of general statewide circulation, but would also
appear 1in the next periodic issue of the Journal.

Existing Section 195, dealing with the fiscal note
requirement, is contained in the Committee®s proposed Section
070. A majority of the Committee members, over a strong
dissent by the minority, favored a substantial amendment to the
rulemaking provisions of the APA to recuire both fiscal notes

and a "regulatory analysis"” in conjunction with the
promulgation of a new vregulation whenever certain triggering
requirements were met. Proposed Section 070 is
self-explanatory in this respect. The dissenting minority on

the Committee opposed both the fiscal notes and the regulatory
analysis based upon two concerns: (1) that those requirements
would make rulemaking, which 1is generally required of agencies
by the legislature rather left to the* discretion of the agency,
more expensive and time consuming, and 2 that the
requirements would 1invite obstructive litigation. The minority
was concerned that, as with the environmental 1impact statement
requirement of the National Environmental Policy Act, it is
inherently impossible to establish to a certainty that an
agency has complied with the regulatory analysis requirement by
simply examining the documents; for that reason, the compliance
issue is always open to litigation by an opponent of the

regulations.



Existing Section ?0CT"v”s retained and renumbered as
proposed Section 060. Subsection (b) has been modified in an
effort to clarify the degree and manner in which a proposed
regulation can be changed after public notice without requiring
a new notice. It should be noted that, in addition to the
notice required under existing section 190, the contents of
which are dealt with in this Section, a "concise summary of the
regulatory analysis™ must also be published to pursuant to
proposed Section 070(c). Depending upon the timing of the
publication of that summary, it may not be possible to include
that summary with the general notice of the proposed

rulemaking.

Existing Section 210 is renumbered Section 080 1in the
Committee®s proposed revision.

Existing Section 220 is vrenumbered proposed Section
190. The initial limiting clause of that provision, which
could give rise to unnecessary disputes as to the eight to
petition for adoption of a vregulation, is proposed to be

deleted.

Existing Section 230, dealing with the procedure to be
followed by an agency -upon receipt of a petition for a
rulemaking, is revised and vrenumbered proposed Section 200.
The only substantive change 1is to require that 1if the agency
denies the petition, it must provide the petitioner with a
written statement of reasons for denial.

Existing Section 240 is renumbered proposed Section
210, and is amended to include specific definitions of the term
"legislative”™ and "interpretative” as those terms are used 1in

the section.

Existing Section 250 is renumbered proposed Section
170. The final sentence of the existing statute has been
rewritten to clarify the possible ambiguity between the
statute"s requirement that an agency must give notice within
five days of the adoption of an emergency regulation if the
agency wishes the regulation to continue in effect past the
tenth day.

Existing Section 260 is renumbered proposed section
180. The periodwithinwhich an emergency vregulation may
remain 1in effect pending promulgation of permanent regulations
would be reduced from 120 days to 90 days.

Existing Section 270 1is combined with existing Section
250, and appears as the Z .nal sentence of proposed Section
170. Existing Section 280 1is modified and appears as Section

010 of the revision.



Existing Section 29G~ s deleted. Subsectiori (a) of
that provision is inconsise®Ul™i th the Commi ttee's position
that any matter falling within the definition of "regulation”
must be promulgated and filed with the Lt. Governor. The
Committee felt that Subsection ® @O Creates a serious
ambiguity as to whether agency rules establishing procedure in
administrative tribunals, which are clearly withing the
definition of “"regulation,” are subject to the rule-making
requirements of the APA.

In addition to the foregoing revision and
reorganization of the existing sections of the rulemaking
provisions of the APA, the Committee proposed the addition of

several new sections. Proposed Section 090 would require that
an agency adopting a regulation issue an "explanatory
statement”. This new requirement 1is an adaptation of Section
3-110 of the revised model Administrative Procedure Act. The

Committee draft also includes a new provision dealing with the
time and manner of adoption of regulations following the public
comment period. This provision, proposed Section 085, 1is an
adaptation of Section 3-106 of the revised model Administrative
Procedure Act. Among other things, it would provide that the
rulemaking procedure is terminated if the agency has not
adopted a regulation within 180 days fallowing the date of
public notice or hearing. An agency wishing to promulgate a
regulation after that time had run would be required to
recommence the rulemaking procedure.

In general, the effect of this proposed revision of
the rulemaking provisions of the APA is _to_ eliminate
superfTOtncrs— ;?2r aiftTrrgfuolls “provisions and to reorganize the
sections so that they_ correspond to >the chronological__sequence
"followed in... promulgating a regulation. The Committee hopes
That this reorganization will make it easier for a stranger to
the Act to read it from one end to the othe.r and understand how
the process 1is supposed to work.



44.62.010. < Purpose of &8 of this

Sec. 44.0c.010. - rFUFpose OoFf =3 __ ___
chapter. It Is the purpose® of *8F of this chapter
.0 establish Mminimum procedural requirements for the adoption,

repeal of administrative regulations. Nothing in
of this chapter repeals or diminishes additional

§'§equir"e‘mm's—imposed by any statute.

amendment or



Sec. 44.62.020. Regulations required,

(3 Subject to "the "exemption set forth in subsection
(b) , every rule, regulation, order or standard of general
application adopted by a state agency to implement, 1interpret
or make specific the law enforced or administered by 1it, or to
govern its procedure, is valid ony if it is promulgated by the
agency as a regulation under the procedures set forth in
sections of this chapter. The term "regulation™ includes
manuals, policies, instructions, guides to enforcement,
interpretative bulletins, interpretations and the like, which
have the effect of rules, orders, regulations or standards of
general appiiccition.

(b) The term "regulation”™ does not 1include (1) a rule
or policy vrelating only to internal management of; a state
agency, or 2 a form prescribed by a state agency or
instructions relating to the use of the form.

(c) The may by e regulation
prescribe detailed rules to implement this section by
describing what kinds of "internal policies™ are exempt.

COMMENT : Adaptation of A.S. 44.62.640(a)(2), which is a

"stuffed definition™ of the term "regulation."



on-mak Thy

Law in the

s regulations and shall adhere to

the "Drafting Manual for Administrative Regulations™ published
pi rsuant to 8 40 of this chapter.

(b) The Department of Law shall advise the agencies
on Jlegal matters vrelevant; to the promulgation of regulations.
In addition, the department shall prepare a written statement
of ,approval or disapproval after each regulation has been

reviewed 1in order to determine
(¢D) its legality, constitutionality and

consistency with other regulations;
(2) the existence of statutory authority and the
correctness of the required citation of statutory authority

following each section;
) its clarity, simplicity of expression and

absence of possibility of misapplication; and
(4) compliance with the Drafting Manual for

Administrative Regulations.

COMMENT: Adaptation of A.S. 44.62.060.



_ .l rn nan Dra"fting Manual. The .
Sec. *4.62. . revise when necessary a "Drafting

shall prepar~s m?2nfStrative Regulations” which oprescribes the

'\iigtljzland'oforms for regulations promulgated under this chapter.

9
COMMENT : Adaptation of A.S. 44.62.050.



Sec 44.62.045." Statutory Authority. No regulation
adopted under this chapter is valid unless both general

%tatuto% -....:.... being implemented* interpreted or ,ade clear
»v «n. regulation are cited *mediately following its text.

COMMENT: Adaptation of A.S. 44.62.040(8).



Sec. 44.62.050. "Notice of proposed action. (@) At
least 30 days before the adoption, amendment or repeal of a

regulation, notice of the proposed action shall be
¢)) published ina newspaper of general

statewide circulation and 1in the next periodic 1issue of the

Alaska Administrative Journal;

(2 mailed to every person who has filed a
request for notices of proposedregulations with the state
agency;
) if the agency 1is within a department, mailed
or delivered to the commissioner of the department; and

4) furnished to all incumbent state legislators.

() IT tho form or manner of notice 1is prescribed by
statute, in addition to the requirements of fling and mailing
notice under this chapter, the. notice shall be published,
"posted, mailed, filed or otherwise publicized as prescribed by
the statute.

() In addition to the requirements set forth in
subsections (a) and (b) of these sections, an agency may use
additional measures to give notice of the proposed action.

(d The failure to mail notice to a person as
provided in paragraphs (2) -4 of subsection (@) of this
section does not invalidate anaction taken by an agency under
this chapter.

COWENT; Adaptation of A.S. 44.62.190.



844.62.070 - Fiscal notes and regulatory analysis. (@ If the
adoption, amendment, or repeal of a regulation would require
increased appropriations by the State, then, prior to giving
notice of the proposed action under &8 .050, the department or
agency affected sha.ll prepare a fiscal note setting forth an
estimate of the appropriation increase for the fiscal year fol-—
lowing adoption, amendment, or repeal of the regulation and for
at least two succeeding fiscal years. In the event the regula—
tion as adopted varies from the original proposed regulation 1in
such a manner as to make the original fiscal note inapplicable,
an amended fiscal note addressed to the modified proposed regu—

lation shall be prepared prior to its adoption.

(b) An agency shall issue a regulatory analysis with
respect to the adoption, amendment or repeal of a regulation if,
within 15 days after the published notice of adoption, amendment
or repeal, a written request for the analysis 1is filed in the
office of the Lieutenant Governor by the Governor, the Adminis—
trative Rules Review Committee or 50 Alaska citizens signing a
single request. A certified copy of the filed request must be

forwarded immediately by the Lieutenant Governor to the agency.

(1) Except to the extent the written request
expressly waives any one or more of the following, the regula—

tory analysis must contain:

(A) A description of the classes
who will probably be directly afff :ted by the proposed adoption,

amendment or repeal, including those classes that will bear the



or repeal;

(B) A description of the probable
guantitative and qualitative impact of the proposed adoption,
amendment or repeal, economic or otherwise, upon the affected

classes of persons;

(© The probable cost to any other agency
for the implementation and enforcement of the proposed adoption,
amendment or repeal and any anticipated affect on state

revenues;

(D) An analysis comparing the probable cost
and benefits of the proposed adoption, amendment or repeal to

the probable cost and benefits of 1inaction;

(B) An analysis that determines whether
there are less costly methods or less intrusivemethods for
achieving the purpose of the proposed adoption, amendment or

repeal; and

(F) A list of thealternative methods for
achieving the purpose of the proposed adoption, amendment or
repeal that -ere seriously considered by the agency and the
reasons why they were rejected 1in favor of the proposed

adoption, amendment or repeal.

(c) A concise summary of the regulatory analysis must be
publis».< i in an administrative journal or a newspaper -of general

circulation in the state at least 10 days before the earliest c-fl



@y The end of the pericd during which persons may
make written submissions on the proposed adoption, amendment or

repeal; or

(2) The date of any required oral proceeding on

the proposed adoption, amendment or repeal.

*

(d) The public summary of the regulatory analysis must
also indicate where persons may obtain copies of the full text
of the regulatory analysis and when, where and how persons may

present their views on the proposed adoption, amendment or

repeal.

(e) The sufficiency and accuracy of the contents of the
regulatory analysis required by this section is not subject to

judicial review.



Sec. 44.62.080. Public proceedings. (a) On the
date and at the time and place designated 1in the notice the
agency shall give each interested person or his authorized
representative, or both, the opportunity to present statements,
arguments, or contentions 1in writing, with or without oppor—
tunity to present them orally. The state agency shall consider
all relevant matter presented to it before adopting, amending

or repealing a regulation.

(b" At a hearing under this section the agency or
its authorized representative may administer oaths or affirma-—
tions, -and may continue or postpone the hearing to the time and
place which it determines.



Sec. 44.62.060. "Contents of notice. (a) The notice
of proposed adoption, amendment or repeal of a regulation shall
include

(1) a statement of the time, place and nature of
proceedings for adoption, amendment or repeal of the regulation;

(2 reference to the authority under which the
regulation is proposed and a reference to the particular code
section or other provisons of law which are being 1implemented,
interpreted or made specific;

3) an informative summary of the proposed
subject of agency action;

(4) other matters prescribed by a statute
applicable to the specific agency or to the specific regulation
or class of regulations; and

(5) a summary of the fiscal information required
to be prepared under A.S. 44.62.070(a), 1if applicable.

(»)) A regulation which is adopted, amended

repealed may vary 1in <content from the informative summary
specified 1in (@) (3) of this section 1if the subject matter of
the regulation vremains the same and the informative summary
contained in the original notice was- comprehensive of the
regulation as finally adopted, so as reasonably to assure that
members of the public are notified of the proposed subject of
agency action in order for them to determine whether their
interests could be affected by agency action on that subject.

COMMENT: Adaptation of A.S. 44.62.200.
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Sec. .085. Time* ~ and Manner of Adoption of
Regulations. (a) An agency may not adopt a regulation until
the period for making written submissions and oral

presentations thereon has expired.

(b)) Within [180] days following (i) publication of
the notice of proposed rule adoption, or (ii) the end of oral
proceedings thereon, an agency shall either adopt a regulation
pursuant to the rule-making proceeding or terminate the
proceeding by publication or a notice to that effect in the

Alaska Administrative Journal.

(c) Before the adoption of. a regulation, an agency
shall consider all written and oral submissions received
pursuant to & 080 of this chapter.

%

(d Within the scope of 1its delegated authority, an

agency may utilize 1its own experience, technical competence,
specialized knowledge and judgment in the adoption of a rule.

COMMENT: Adaptation of Revised Model APA & 3-106.



Sec. 090. Explanatory Statement. (@ At the time it
adopts a regulation, an agency shall also 1issue a concise
explanatory statement containing:

(¢)) the principal reasons for and against the
regulation considered by the agency;

2 its reasons for adopting the regulation;

Aits reasons for rejecting the arguments
against adoption of the regulation; and

(4) an indication of any change between the text
of the proposed regulation contained 1in the published notice of
proposed adoption and the text of the vregulation as finally
adopted, with the reasons for any change.

(b) Upon judicial review of the Jlawfulness of an
agencyregulation, a court may not consider any reason for
adopting the regulation that was not relied on by the agency in
its explanatory statement, nr any vrepresentations made by the
agency that are 1inconsistent with the explanatory statement.

COMMENT : Adaptation of Revised Model APA S 3-110.



Sec. 44 .62. 095" Filing Regulations. Every state

hu statute poss"esses regulation-making authority

f to the Jlieutenant governor for filing a certified

original and one duplicate copy of every regulation or order of
repeal adopted by it.

COMMENT: Adaptation of A.S. 44.62.040.



Sec 44. 62. 100:" Voluntary Publication. A state

to the Ilieutenant governor for publication a
agency may “ h , “< "™tf a Regulation vhich 1is subject

tofone”of < \he exceptions set out9in & 020 to the term
lregulation.

COMMENT: Adaptation of A.S. 44.62.120.



1 .
Sec. 44.62.110. Endorsement and Filing. @ The

lieutenant governor may accept a regulationor order of repeal
for filing only if it is accompanied by  the following

supporting documents:

(1) Certified copy of the notice required under

§ .

(2) Affidavit of publication of notice;

(3) Affidavit of compliance with other notice
requirements; .

(4) Attorney general”s statement of approval
required by 8 ;

(5) Fiscal noteor, if applicable, amended
fiscal, note required by 8 ;

(6) Regulatory analysis, if applicable, issued
under 8 ;

@) Explanatory statement 1issued under 8 ;
and

(8 Order of adoption executed by the official
adopting the regulation or the order of repeal.

() Upon receipt of a regulation and supporting
documentation, the Ilieutenant governor shall (1) endorse on
each regulation or order of vrepeal and supporting document
filed by him, the time and date of filing, and (2) maintain a
permanent file of the certified copies of regulations, order¥*
of repeal and supporting documentation for public inspection.

COMMENT: Adaptation of A.S. 44.62.080 and 060(c).



Sec. 44.62.120. Presumptions from filing. (@) The
filing of a certified copy of a regulation or an order of
repeal by the lieutenant governor raises the rebuttable
presumptions that

(&) it was duly adopted;
(2) it was duly filed and made available for
public 1inspection in the lieutenant governor®s office at the

day and hour endorsed on it;
3) all requirements of this chapter and the

regulations relative to the regulation have be?n complied,
with ;

(4) the text of the certified copy of a
regulation or order of repeal 1is the text of the regulation or

order of repeal as adopted.
(b) The courts shall take judicial notice of the

contents of the certified copy of each regulation and of each
order of repeal duly filed.

COMMENT : This 1is an adaptation of AS 44.62.100.



Sec. 44 .62. 130."*" Codification and Publication. The

lieutenant governor shall » provide for the continuing
compilation, codification and publication, with_ quarterly
supplements, of all regulations filed by his office, or of
appropriate references to any regulations the printing of which
he finds to be impractical, such as detailed schedules of forms
otherwise available to the public, or which are of limited or

particular application. - The publication of compiled
regulations is the Alaska Administrative Code. The quarterly
supplements to it are the Alaska Administrative Code
Supplements.. All regulations which are filed by the first day
of the month preceding publication-shall be published in the
Code Supplement for that quarter. IT during quarter no

regulation, amendment or order of repeal has been filed the
regular quarterly Code Supplement shall be published reflecting

that fact. .,

COMMENT: Adaptation of A.S. 44.62.130.



Sec. 44.62.140. Presumptions from publication.
(@) The publicationeof a regulation in the Alaska Administra—
tive Code or Code Supplement raises a rebuttable presumption
that the text of the regulation as so publ®ish®ed is" the text of

the regulation adopted. o i
(b) The =6arts shall take judicial rotice of the

regulation or notice of the repeal of a

contents of each
in the Alaska Administrative Code or Code

regulation printed
Supplement.

COMi-iLNT: This 1is an adaptation of AS n . 62.110.



Sec. *4.62. 160. * Effective Date. A regulation or an
order of repeal filed by, the lieutenant governor becomes
effective on the 30th day after 1its publication in the Alaska

Administrative Journal unless

(1) otherwise specifically provided by the
statute under which the regulation or order of repeal is
adopted, in which, event it beocmes effective on the day

prescribed by the statute;

(2 it is outside the scope of the defir.fcion of

the term "regulation™ contained in & 020(a) of this chapter, 1in
which event it becomes effective upon Tiling by the lieutenant
governor or upon a later date specified by the state agency 1in
a written instrument submitted with, or as part of, the

regulation or order of r»peal;

(3 it is an emergency regulation or order of
repeal adopted under & 170 of this chapter, 1in which case the
written finding required under that provision shall be
submitted to the lieutenant governor, together with the
emergency regulation or order of repeal, which, 1in that event
only, becomes effecive wupon Tfiling by the Ilieutenant governor
or upon a later date specified by the state agency 1in a written
instrument submitted with, or as part of, the regulation or
order of repeal; and

(4) a later date is prescr bed by the state
agency in a written 1instrument submitted wi.h, or as part of,

the regulation or order of repeal.

COMMENT: Adaptation of A.S. 44.62.180.



Sec. 44.62.170.- Emergency Regulations. A regulation
or orcer of repeal may be adopted as an emergency regulation or
order of repeal if a state agency makes a written finding,
including a statement of the facts which constitute the
emergency, that the adoption of the regulation or order of
repeal is necessary for the immediate preservation cf the
public peace, health, safety * or * general welfare. * The
requirements of &8 of this chapter do not
apply to the intial adoption of emergency regulations; however,
upon adoption of an emergency regulation, the adopting agency
shall immediately submit a copy of it to the lieutenant

governor for filing and for publication in the Alaska
Administrative Journal, and within Tfive days after adoption,
the agency shall give notice of the adoption in accordance with
8 of this chapter. Failure to give the required

notice wihtin five days after adoption will result 1in automatic
expiration of the regulation at the end of the tenth day after
its adoption. It is the state policy that emergencies are held
to aminimum and are rarely found to exist.

COMMENT: Adaptation of A.S. 44.62.250 and .270.



t*

Sec. 44 .62.180. Limitation on Effective Period of
Emeraency Regulations. @ ““ *No regulation adopted as an
emergency regulation remains 1in effect more than 90 days unless
the adopting agency complies with & this chapter
during the 90-day period.

() Before the expiration of the 90-day period, the
agency shall transmit to the Ilieutenant governor for fTiling a

certification that 88 and <f
this chapter were complied with before submitting the
regulation to the lieutenant governor, or that the agency
complied with those sections within the 90-day period. Failure

to so certify repeals the emergency regulation; it may not be
renewed or refiled as an emergency regulation.

COMMENT : Adaptation of A.S. 44.62.260.



Sec. 44 _.62.190.“° Right to Petiton. Any person may
petition an agency for the”adoption,amendment or repeal of a
regulation. The petition shall state clearly and concisely

(D) the substance or nature of the regulation,
amendment or repeal requested; ~*

(2) the reasons for the request; and

3) reference to the authority of the agency to
take the action requested.

COMMENT : Adaptation of A.S. 44.62.220.



Sec. 44 .62. 200.“ Procedure on Petition. (€)) Upon
receipt of a petition regtes.ti*ng the adoption, amendment or
repeal of a regulation, a state agency shall, within>30 days,
either (1) deny the petition 1in writing, which shall 1include a
statement of reasons for denial, or (2) initiate the procedures
set forth 1in this chapter for the promulgation of a regulation.

(b If the petition seeks promulgation of an
emergency regulation or order of repeal, the agency shall,
within 10 days, either (1) deny the petition 1in writing, which
shall 1include a statement of the agency"s reasons for denial,
or (2). promulgate the emergency vregulation or order of repeal
pursuant to the procedure prescribed in.. 8 of this

chapter.

COMMENT: Adaptation of A.S. 44.62.230.
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u
Sec. A4 . 6221017 Limitation on Retroactive Action.
(@ If a regulation adopted by *an agency under this chapter s
pr imar ily legislative, the vregulation has prospective effect
only. A regulation adopted under this chapter which is

primarily an "interpretative regulation” has retroactive effect
only if the —agency adopting it has adopted no earlier
inconsistent regulation and has followed no earlier course of
conduct inconsistent with the regulation, Silence or failure
to follow any —course of —conduct s considered earlier
inconsistent conduct.

() For purposes of this section,

€Y "legislative”™ means
and

2 "interpretative”™ means__

COMMENT; Adaptation of A.S. 44.62.240.



D) Proposed Section:

Sec. 44.62.330, Availability of adjudicative

proceedings

*

() Unless expressly exempted by the Legislature,
every state agency, 1in any matter other than a rule-making or a
declaratory order proceeding, shall conduct adjudicative
proceedings under &8.330-.790 of this chapter:
(1) prior to the formulation and issuance of an
order; or
(2) upon request of a party, following

exhaustion or waiver of any available pre-adjudicative

processes, after the agency has

() issued a complaint, citation, tesponse
to an application, petition »ir request, or other
preliminary determiration, or

(ii) taken or indicated 1its intent to take
final action affecting the substantial interests
Of the party.

(b) Except in a case of reinstatement or teductior. 7of
penalty, the provisions ot this chapter do not affect statutory
provisions concerning

(1) civil or criminal penalties
(2) additional relief by injunction or

restraining order



(3) penalty provisions relating to suspension,
revocation, reissuance and other similar matters of
m"icenses, permits, lease, concessions, and other
similar matters

(4) related matters which in their context do
not relate to procedure

(c) [Repealer of specific extent statutory exemptions

from APA]

(2) Current Section:

(Attached at end of this draft section)

3) Comments:

This section describes the circumstances in which an
agency must undertake adjudicative proceedings. In essence, no
agency may act through the device of making or 1issuing any
"order”™, as defined by the statute, unless adjudicative
proceedings are Tfirst invoked. Excepted from this requirement
are non-adjudicative proceedings involving rule-making and
declaratory proceedings. Also excepted are certain
preadjudicative actions, including actions concerning
complaints, citations, applications and preliminary decisions.
This latter category of exceptions recognizes a threshold below
which certain agency actions may occur which are not in
themselves part of the adjudicative process. Such

preadjudicative actions are covered by draft &,340. Parties



affected by such a preadjudicative action, nonetheless, are
afforded the right to invoke adjudicative proceedings upon
request following exhaustion or waiver of any available
preadjudicative review process, thereby balancing the
requirements of administrative efficiency with the due process
rights of the party 1in interest.

Unlike the Revised Model State Administrative
Procedure Act, 1980 ("Revised Model APA"™), this section sets
forth the general substantive basis in law granting the right
to adjudicative proceedings. Whereas the Revised Model APA at
84-101 specifies commencement of adjudicative proceedings where
"required by any provision of law", this section becomes, 1in
effect, that "provision of law". This grant ofsubstantive
right 1is consistent with the mandatory general application of
the adjudicative sections of the draft and with the repealer of
all existing exemptions from the APA.

The mandatory application of &8.330-.790 reflects the
Committee consensus favoring universal application of the
procedures specified therein to all agencies unless expressly
exempted from such by the Legislature. Because of the 1inherent
qgualities of the specified procedures, universal application
will tend to diminish 1inequities or irregularities which
individually derived agency regulations might, advertently or
inadvertently, embody. Universal application will also
facilitate administrative efficiency through uniformity of

interpretation and practice under the specified procedures.



Such uniformity will further serve to increase and to enhance
public awareness of and familiarity with the means and mode of
agency decision-making, thereby increasing public confidence 1in
the workings of government.

YJhere an individual agency can demonstrate a bona fide
need for exemption from one or more requirements of this act,

it may apply to the Legislature to obtain a specific exemption

by statutory enactment.

(4) Source:

Administrative Committee Draft (July 1981)



Sec. 44.62.330. Application of AS 44.62.330 — 44.62.630. la) The
procedure of the state boards, commissions, and officers listed in this
subsection or of their successors by reorganization under the
constitution shall be conducted under AS 44.62.330 — 44.62.630. This
procedure, including, but not limited to, accusations and statements of
issues, service, notice and time and place of hearing, subpoenas,
depositions, matters concerning evidence and decisions, conduct of
hearing, judicial review and scope of judicial review, continuances,
reconsideration, reinstatement or reduction of penalty, contempt, mail
vote, oaths, impartiality, and similar matters shall be governed by this
chapter, notwithstanding similar provisions in the statutes dealing
with the state boards, commissions, and officers listed. Whore
indicated, the procedure that shall be conducted under AS 44.62.330 —
44.62.630 is limited to named functions of the agency.

(1) Repealed by § 5 ch 159 SLA 1980.

(2) Board of Chiropractic Examiners

(3) Board of Dental Examiners

(4) State Board of Registration for Architects, Engineers and Land
Surveyors

(5) Repealed by § 13 ch 218 SLA 1976.

(6) Board of Examiners in Optometry

(7) Repealed by § 5 ch 159 SLA 1980. ]

(8) State Medical Board

(9) Division of Lands under Alaska Land Act where applicable

(10) Board of Nursing

(11) Board of Pharmacy

(12) Board of Public Accountancy

(13) Department of Labor as to functions relating to employment
security only as provided in (c) of this section

(14) Real,Estate Commission

(15) Alaska Workers’ Compensation Board, where procedures are
not otherwise expressly provided by the Alaska Workers'
Compensation Act

(16) Department uf Transportation and Public Facilities, as to
functions relating to aeronautics and communications

(17) Repealed bySl12 ch 131 SLA 1980.

(18) Repealed by 49 ch 94 SLA 198T

(19) Repealed by854 ch 169 SLA 1978.

(20) Department of Revenue, under Cigarette Tax Act

(21) Repealed by854 ch 169 SLA 1973.

(22) Repealed by811 ch 181 SLA 1976.

(23) Department of Public Safety, as to suspc : imi or revocation of
a security guard’s license under AS 18.65.400 — 18.65.490

(24) Department of Health ;.nd Social Services, under AS 47.35.010
— 47.35.080, relating to beardin'* and foster homes for children

(25) Deleted by S 60 ch 98 SLA 1966.

126) Repealed by § 4 ch 120 SLA 1971.

(27) Depaitment of Health and Social Services under Alaska Food.
Drug, and Cosmetic Act (AS 17.20), and in connection with the
licensing of embalmers under AS 03.44.010



(28) Department of Health and Social Services and the Hospital
Advisory Council, under AS 18.20.010 — 18.20.130

(29) Repealed by § 4 ch 120 SLA 1971.

(30) Department of Health and Social Services, under AS 18.35.010
— 18.35.090, concerning the regulation of tourist and trailer camps,
motor courts, and motels

(31) Repealed by § 40 ch 206 SLA 1975.

(32) Repealed by §4 ch 106 SLA 1970.

(33) Board of Marine Pilots

(34) Alaska Police Standards Council

« (35) Guide Licensing and Control Board

(36) Board of Dispensing Opticians

(37) Alaska Pipeline Commission as to functions relating to common
purchasers under AS 31.15

(38) Expired.

(39) Alaska Public Offices Commission

(40) Board of Fisheries

(41) Board of Game.

(42) the Department of Education and the Professional Teaching
Practices Commission with regard to proceedings to revoke or suspend
a teacher's certificate under AS 14.20.030 — 14.20.040 and AS
14.20.470(a)(4)

(43) Alaska Commission on Postsecondary Educa’ion under AS
14.48 as to denial of applications and revocation of authorizations and
permits

(44) Department of Environmental Conservation, except to the
extent that AS 44.62.360 — 44.62.400 are inconsistent with the
manner in which proceedings are initiated under the provisions of AS
46.03

(45) University of Alaska, except to the extent that its inclusion is
inconsistent with the provisions of AS 14.40

(46) Department of Commerce and Economic Development
concerning the fisheries enhancement loan program (AS 16.10.500 —
16.10.620)

(47) Board of Psychologist and Psychological Associate Examiners
(AS 08.86.010)

(48) the Department of Fish and Game as to functions relating to the
protection of fish and game under AS 16.05.870

(49) Board of Veterinary Examiners (AS 08.98.010)

(50) Board of Nursing Home Administrators (AS 08.70.010)

(51) Board of Barbers and Hairdressers (AS 08.13.010).

(b) The procedure of an agency not listed in (al of this section shall
be conducted under AS 44.62.330 — 44.62.630 only as to those
functions to which AS 44.62.330 — 44.62.630 are made applicable by
the statutes relating to that agency.



(c) Judicial review and scope ofjudicial review of all final decisions
of the commissioner of labor on an appeal relating to employment
security shall be in accord with this chapter notwithstanding anything
to the contrary in the Alaska Employment Security Act (AS 23.20). All
other procedures of the Department of Labor relating to employment
security shall be as provided in ti.e Alaska Employment Security Act
and the regulations under the Alaska Employment Security Act.

(d) Except in a case of reinstatement or reduction of penalty, the
provisions of this chapter do not affect statutory provisions concerning

(1) civil or criminal penalties;

(2) additional relief by injunction or restraining order;

(3) penalty provisions relating to suspension, revocation, reissuance,
and other similar matters of licenses, permits, leases, concessions, and
other similar matters;

(4) related matters which in their context do not relate to procedure.
(8 2 (ch 2) ch 143 SLA 1959; am § 14 ch 2 SLA 1964; am § 60 ch 98
SLA 1966; am S 2 ch 120 SLA 1966; am § 1ch 58 SLA 1967; am ii 18
ch 143 SLA 1968; am § 2 ch 83 SLA 1969; am ii 2 ch 118 SLA 1969;
am 88 3, 4 ch 106 SLA 1970; am ii 6 ch 104 SLA 1971; am ii 4 ch 120
SLA 1971; am ii 2ch 178 SLA 1972; am $ 5 ch 179 SLA 1972; am § 2
ch 17 SLA 1973; am 8 3 ch 45 SLA 1973; am ii 2ch S2 SLA 1973; am
ii 2ch 7 FSSLA 1973;amii 5ch 76 SLA 1974; amii 2 ch 12S SLA 1974;
am 8 6 ch 9 SLA 1975; am ii 25 ch 25 SLA 1975; am iiii 39, 40 ch 206
SLA 1975; am ii 4 ch 25 SLA 1976; am $ 2 ch 59 SLA 1976: am ii 11
ch 181 SLA 1976; amiiii 13, 106 ch 218 SLA 1976; am ii 18 ch 220 SLA
1976; am ii 9 ch 46 SLA 1977; am ii 3 ch 140 SLA 1977; am ii 54chl69
SLA 1978; am ii 10 ch 59 SLA 1979; am ii 23 ch 58 SLA 19S0; am ii 3
ch 84 SLA 1980; am iii) 49, 60 ch 94 SLA 1980; am ii 15 ch 130 SLA
1980; am ii 12 ch 131 SLA 1980; am ii 15ch 141 SLA 1980; am 8§ 4,
5ch 159 SLA 1980)



(&) Proposed Section

Sec. 44.62.340, Agency action on applications,

petitions and requests

(a) An agency®"s initial processing of an application,
petition, or request in any matter other than rule-making or a
declaratory order 1is governed by this section. Further agency
action after a response to an application, petition, or request
is made shall be governed by the provision of &.330 of this
chapte.r.

(b) In the case of an application for a license,
benefit, contract, lease or other 1interest 1in property,
ratemaking, or other agency action specifically addressed to
the applicant:

(1) Within 60 days after receipt of the
application, the agency shall examine the application,
notify the applicant of any apparent errors or
omissions, request any additional information that the
agency is permitted by law to require, and notify the
applicant of the name, official title, address and
telephone number of an agency member or employee who
may be contacted regarding the application,

(2) Within 120 days after receipt of the
application or of the response to a timely request
made by the agency pursuant to paragr%ph (1), the

agency shall



(i) approve or deny the application, in
whole or 1in part, on the basis of
pre-adjudicative processes, 1If disposition of the
application by the use of thene processes 1is not
precluded by any provision of law, or

(ii) commence an adjudicative proceeding in
accordance with this chapter.

Any disposition that denies, 1in wljle or in part, an

application shall include a brief discussion of the

issues involved in the reasons for such denial.

(3) Failure of the agency to act on any action

provided for in subsection (2) above within the 120

day period specified therein shall be deemed an

automatic approval of the application, petition or

request in 1issue.

(c) An agency shall give prompt notice of the dispo—
sition in whole or in part of any written application,
petition, or request not governed by (b) of this section or of
any written petition or request. The notice must 1include a
brief statement discussing the issues involved and the reasons
for any disposition that denies, 1in whole or in part, an
application, petition or request.

(d) When a timely and sufficient application has been
made for renewal of a license with reference | any activity of
a continuing nature that does not automaticall expire by

statute, the existing license does not expire until the agency



has taken final action upon the application for renewal,
including proceedings under this chapter, or, 1in case the
coency®"s action 1is unfavorable, untilthe last day for seeking

judicial revifw of the agency®"s action oralater date fixed by
«
the reviewing court.

(2) Current Section;
(None)
3) Comments:

This section recognizes that initial agency responses
to applications, petition, or requests are not part of the
adjudicative process and are not subject to the procedural
requirements embodied in the same. Agencies are thus free,
within the confines of general due process considerations and
statutory constraints arising elsewhere 1in the law, to
formulate individualized procedures for the form, submission,
and initial processing of applications, petitions and
requests. Once 1initial action 1is taken upon such applications,
petitions, or requests, however, subsequent agency action, if
any, must be undertaken in conformity with the uniform
adjudicative procedures provided by the draft. This section 1is
consistent with and interrelates to &.330, specifically
subsection (a)(2)(1).

V/hile latitude is afforded under this section for

individualized adjudicative procedures, certain minimal



requirements are imposed in the interests of efficiency and
basic fairness. Agencies must give prompt notice of their
disposition of any application, petition, or request, thereby
discouraging the desuetudinous conduct which reflects adversely
upon government in the public eye. Where such disposition
involves a denial, in whole or in part, of an application,
petition, or request, the agency must accompany 1its denial with
a brief discussion of the issues and of the reasons involved in
that denial. Such a discussion will tend to deter arbitrary
denial made without review of the substance of the application,
etc. Such a discussion will further apprise the applicant,
etc., of the natU(e of any defects, omissions, errors, and so
on in the applications, etc.; permitting possible correctionof
the same, or delineating and narrowing the areas which might
warrant pursuit of the matter under formal a udicative
proceedings.

Further, 1in the case of particular types of
applications, specific time limits are set forth within which
initial agency action must be taken. These types of
applications have as a common nexus the existence of arightor
interest in property. The time requirements are a recognition
that delay in the administrative process 1in such cases can work
injury to property, contrary to the substantive due process
requi ements of the Constitutions of Alaska and the United
States. The time limitations incorporated would not seem

unduly burdensome to the agencies affected: simple matters



should be simply disposed of; more complicted matters should be

determined upon the whole of the complications, which

consideration tends toward the use of the hearing procedures
provided for in the draft. The commencement of such formal
adjudicative procedures 1is a course available to an agency
which would comply with the temporal limitations of this
section.

Subsection (c) makes clear that for licenses which
have no statutory expiration date, where application for
renewal is timely and well filed, no expiration occurs until

all available legal process has been exhausted.

(1) Source:

Administrative Law Committee Draft (July 1981)

Revised Model APA, 84-102.



¢H) Proposed Section:

Sec. 44.62.350, Agency action against licensees

An agency may notravoke, suspend,modify, annul,
withdraw or amend a license unless theagency first gives
notice by accusation and affords an opportunity for an
appropriate adjudicative proceeding under this chapter. This
section does not preclude an agency from taking immediate
action to protect the public interest under Section 44.62.510,

or from adopting regulations pertaining to a class of licensees.

(2) Current Section:
(None)
3) Comments;

See Drafter®"s Comments, Revired Model APA

(4) Source:

Revised Model AFA, 84-103



¢y Proposed Section;

Sec. 44.62.360, Delegation of power by agencies

(a) An agency may delegate the power to act, to hear
and to decide, unless expressly prohibited by law.

(b) Where the word ™"agency™ alone 1is used, the power
to act may be delegated by the agency, and where the words
"agency itself” are used, the power to act may not be delegated
unless a statute relating to that agency authorizes the dele—

gation of its power to hear and decide.

(2) Current Section:

(Attach d at end of this draft section)

3) Comments:

(1) Source;

AS 44.62.340



Sec. 44.62.340. Delegation of power by agencies, (a) An agency
listed in AS 44.62.330 may delegate r e power to act, to bear and to

decide, unless expressly prohibited by law.
(b) In a law enacted after April 29, 1959, where the word "agency”

alone is used, the power to act may be delegated by the agency, and
where the words "agency itself are used, the power to act may not be
delegated unles;. a statute relating to that agency authorizes the
delegation of its power to hear and decide. (§ 1(1) (ch 2) ch 143 SLA

1959)



¢y Proposed Section:

Sec. 44.62.370, Hearing officers

"(a) No person may be employed or assigned as a
hearing officer unless he or she shall have been admitted to
practice law for at least two years immediately before such
employment or assignment.

(b) An agency may employ hearing officers on an
unbiased and impartial basis within the particular agency and
may prescribe additional qualifications.

(c) When an agency whichdoes not havehearing
officers available toitso requests, thelieutenant governor
shall assign a qualified, unbiased, and impartial hearing
officer, with experience 1in the general practice of law, to

conduct hearings under this chapter.

(2) Current Section;

(Attached at end of this draft section)

) Comments;

This section permits individual agencies to employ
hearing officers on a full-time or case-by-case basis, so long
as such officers remain impartial and unbiased. Where, for
reasons of economy or otherwise, an cigency does not wish or 1is

unable to directly employ hearing officers, it may request the



Lieutenant Governor to provide such. Because of the
guasi-judicial nature of administrative adjudicative

proceedings, a legal background 1is required of all hearing

officers.

(4) Source:

AS 44.62 .350



