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MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

JANUARY 2 9 , 1982

Butrovich Committee Room, State Capitol Juneau, Alaska

legislation Before Committee:

SB 535 - "An Act relating to the c r m i n a l  laws of the state."

SB 485 - "An Act permitting the videotaping of testimony of young

victims of sexual assault or sexual abuse of a minor; and changing Rule
804, Alaska Rules of Evidence relating to exceptions to the hearsay
rule."

SB 547 - "An Act permitting the videotaping of, or the exclusion of 
the public during, testimony of young victims of sexual assault or 

sexual abuse of a minor; and changing Rule 804, Alaska Rules of Evidence 
relating to exceptions to the hearsay rule."

The meeting of the Senate Judiciary Committee, was called to order by 

Chairman Rodey rc 1:30 P.M. Committee members present were: Senators 
Rodey, Ray, and Parr. Senators Hohman and Bennett were absent.

The first item on the agenda was CSSB 485. Mr. Bruce explained the 
committee substitute draft. Mr. Victor Krumm, Department of Law test­

ified in favor of this committee substitute.

Senator Ray moved that CSSB 485 pass from committee with a do pass.
There was not objection and the bill was signed out. of committee..

Chairman Rodey next, brought CSSB 547 before the committee. Mr. Bruce 
explained the committee substitute. Mr. Victor Krumm, Department of Law 
testified in favor of CSSB 547.

Senator Ray moved to make the following amendment: Pg. 1, Line 15, add

’’under" before the word "16"; delete "or younger" between the words 
"age" and "at". On Pg. 2, Line 5, add "including these" before the word 

"essential". There was not objection to the amendment and it was 
adopted.

Victor Krumm suggests having the bill include court discretion to 

exclude the publir from testimony of minors who are testifying.



Senator Bennett enters the room and his presence was noted for the 
record.

Senator Ray refers to Nr. Krumm1s suggestion and suggests putting it in
another bill to avoid any problems.

Chairman Rodey next called Ms. Paula Haley, testifying for the Alaska 

Network on Domestic Violence, before the committee. She stated that the 
Network was in support of CSSB 547.

Senator Ray moved that CSSB 547, as amended, be moved from committee.
There was no objection and the bill was signed from committe'.

Chairman Rodey next brought CSSB 485 before the committee for
reconsideration. Senator Ray moved that on Pg. 1, Line 16, the word

"under" be added before the word "16" and "or younger" between the words 

"age" and "at" be deleted. There was no objection to the amendment and 
it was adopted.

Senator Ray moved that CSSB 485, as amended, be passed from committee.
There was no objection and the bill was passed.

The last item on the agenda was Co ^d 3C3.

Testimony was heard from Barry Stern, representing the Department of 

Law. He relayed to the committee the Department's recommendations.

After having discussion on the bill, Chairman Rodey held CSSB 535 over 
and adjourned the meeting at 2:35 P.M.
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Shoik'd M inor's. Testimony Be Secret?

ourt Faces Rape Victim Privacy Issue
By D a v i d  L a u t e r

s'mion»l L iw ju u tn u l S' /TReportcr

W ASHINGTON —  T h e  Issue o f  how  
•nuoh p r iv a cy  to g iv e  the v ic t im s  o f 
•ape —  on e  o f the m ost on erou s  ques- 
lons a  n ew sp a p er  ed itor  fa ce s  —  has 
>ecn p la c e d  b e fo r e  th e  S u p r e m e

has a g re e d  to h ea r  a 
to a M assach u setts  law  that 

nandatcs c lo se d  cou rts  d u rin g  the 
cstim on y o f  rape  v ic t im s  w ho are  
nlnors. T h e  ca se  g iv es  the cou rt an 
pportun lty to c le a r  up w hnt m a n y  
lw y crs  co n s id e r  seriou s  co n tra d lc - 
ions b e tw e e n  tw o  e a r l i e r  p r e s s '  
rccd om  ca s e s .

A s  I n t e r p r e t e d  b y  th e  M a s -  
achusctts S u prem e Ju d icia l C ourt, 
ic c o m m o n w e a lth 's  law  m a n d ates 
losure o f the co u rt  to press  and p u b lic  • 
urlng '.cstim on y  o f a m in or In rape  
ascs and g iv e s  the trial Judge d tscre -

h lo r c  S u p r e m e  C o u r t  N e w s :
S o o  P a g e  20

an t o W s o  the rc3t o f the tria l and to 
al the trial tra n scrip t. T he S u prem e 
)urt has a g reed  to take ju r isd iction  
an nppcnl by the G :«~ c  N ew sp a p er  

publisher o f the 'B oston  G lob e , 
om a d c r 's lo n  by the M assach u setts  
gh  c c u r t  u p h o ld in g  th e  c o n s t ! -  
tionallty  of the law . G lo b e  N ew s -  
tp a r . Co. v . S u p e r i o r  Court f o r  th e  
n m ty  o f  N o r f o lk ,  81-611.

In tw o recen t ca se s , the S uprem e 
>urt has ru led  that the Sixth A m end- 
cut does not guarantoa  press  a c c e s s  
pretria l h earin gs bu t that the F ir s t  
nundm qnt p iny gu arantee  ucccuu to 
talsi-Tho Q lob c  m a in ta in s 'th a t both  
nendm unts should be read  to forb id  
law that ord ers  cou rts  c lo sed  w ithouthofl |*f   fU" • - e •••'' »" ••

that the tw o d ec is ion s  are  h a rd  to 
re co n c ile .

A ltnoutth G a n n e t t  co n ce rn e d  on ly  
pretria l p ro ce e d in g s , m an y  re p o rte rs  
and attorn eys  h ave  con clu d ed  that the 
co u r t 's  ru lin g  e lim in a ted  any hope 
that the p ress  cou ld  sustain  a S ixth  
A m en dm en t c la im  o f  a c ce s s  to tr ia ls . 
But G lob e  a ttorn ey  Jam eu  F . M cH u gh  
o f  B oston 's  B in gh am , D an a  & G ou ld , 
sa id  he d isa g re e d  w ith  th a t-lm p re s - 
slon , and the G lobe  lias p ressed  both  
F irst and S ixth  A rnendm unt c la im s .

P re ss  a ttorn ey  F loyd  A b ra m s o f 
N ew  Y o r k 's  C ahill G ordon  <Sc R e ln d c i 
a g re e d  w ith  M r. M cH u g h 's  d ec is ion . 
"T h e  ju r isp ru d en tia l u nderp inn in gs o f 
G a n n e t t  h ave  been  so  erod ed  b y  R ic h ­
m o n d  that I think It w a s a sound 
d e c is io n ,"  M r. A b ru m s sa id .

M r. A b ra m s a scr ib e d  the ap p aren t

co n tra d ic t io n s  in the c o u r t 's  op in ion s 
to "  the la ck  o f  " a  p e r fe c t  fit u n d er 
e ith er  the S ixth  A m en d m en t o r  the 
F ir s t  A m e n d m e n t ."  On the o th e r  
hand, he sa id , the ju s t ic e s  u p p cu r  to 
a g re e  that " t h e  n otion  that co u rts  m a y  
rou tin e ly  be c lo se d  Is u n ath em a  to ou r  
h istory  and Is u n a cce p ta b le  In p r a c ­
tica l t e r m s ."

T he nature o f  the G lo b e 's  a rg u ­
m en ts sh ou ld  n lluy  the fe a rs  o f m a n y  
In the p ress  that In a p p e a lin g  to the 
cu rren t S u prem e C ourt the G lob e  m a y  
be je o p a rd iz in g  the righ ts  the p ress  
a lrea d y  has esta b lish ed , M r. A b ra m s  
sa id . .

T h e  G lob e  has not ch a lle n g e d  a 
ju d g e 's  righ t to c lo s e  ra p e  tria ls  in 
s o m e  ca s e s , but has o n c c n t r a t c d  Its 
a rg u m en t on  the m undA tory  natu re  o f

the M assach u setts  la v . a rg u in g  that 
the law  m ust at least p rov id e  fo r  u 
hca> ing to con s id er  w hether other 
rm th od s  sh ort o f c lo s in g  the c u n t  
c o u ld  t.e u sed  to p ro te c t  v ic t im s ' 
p r iv a cy  and further the s ta te 's  in ­
terest In e n cou ra g in g  rape  v ic t im s  to 
test ify .

T h e  M a ssach u setts  h 'gh  cou rt a c ­
cep ted  state  a rgu m en ts  that h earin gs 
in e v ita b ly  w ou ld  b e c o m e  d e ta ile d  
" s id e  tr ia ls "  that w ould  su b je c t  the 
potentia l w itn esses to c x ie t ly  the sort 
o f  p ressu re  the law  w as design ed  to 
a vo id . T he G lobe  bus a rgu ed  that such  
ex ten sive  h earings w ou ld  not be re 
qu lred  in ull ca se s . M r. M cH ugh  eon 
ce d e d  that the nature o f the hearin gs 
the G lob e  w ould  con s id er  su ffb  ienl 
wilt need  m ore  c la r ifica t io n . :!i



C o u n ty  o f  N o r f o lk ,  81*611.
• In tw o recen t ca se s , the S u prem e 
'ourt lias ru led  that the Sixth A m end* 

nciit tlpes not gu a ra n tee  p ress  a c c e s s
0 p re tr ia l h earin gs but that the F irs t  
A m endm ent m a y  gu aran tee  a c c e s s  to 
r ia ls . T he G lobe  m ain ta in s that both  
im en d m cn ts  sh ou ld  be  rend to fo rb id
1 law  that o rd e rs  cou rts  c lo s e d  w ithout 
i h earin g  re g a rd le ss  o f  w h eth er  the 
le fe n d a n t  o r  th e  v i c t im  d e s ir e s  
d osu re . A ttorn eys  fo r  both  the G lob e  • 
ind the state  a g re e  that the m a n -- 
la to ry  a sp e c t  a t  the M a ssa ch u setts  
aw  a p p ears  to be  unique.

In the c a s e  that g a v e  r ise  to  tho 
J lob e 'a  ch a llen g e , A lb ert T . A la d jo m  
Ir. ^ a $  charged with rnplng and 
) ° d | ^ M n g  three h igh  s ch o o l g ir ls , 
l g c ^ ^ l G  and 17, In W e lle s ley , M ass. 
'o m m o n w e a lth  v . A la d je m ,  73102*9. 

The entire  tr ia l, In w hich  M r. A la d je m  
was a cq u itted , w a s  c lo se d  b y  Ju dge 
R obert V . M u lk ern . .D e fen se  cou n se l 
lo ted  excep tion *  vO (h e  Ju dge 's  o rd e r  
jx c lu d ln g  the p u b lic , and the d is tr ict  
it to rn cy  In the ca se  sa id , a fte r  con* 
suiting w ith  the a lleg ed  v ic t im s , that 
Lhc sta te  w ou ld  was re Its righ ts to e x ­
clude the p ress .
A Pe rsona l K lgh t

E x a c t ly  what righ ts the p ress  and 
p u b lic  h a v e  to  a tte n d  t r ia ls  h a s  
r e m a i n e d  u n c l e a r  d e s p i t e  t w o  
previous S u prem e C ourt ru lings. In 
1979, In G u n n e l l v . D e P u s q u u le ,  -113 
U.S. 3 ^  the cou rt held that the Sixth 
A m c ^ R c n t 's  gu aran tee  o t  a "p u b lic  
irlaP ’w a  p erson a l right o f the d e fe n ­
dant that ca n  be w a ived  and that the 
press can n ot Invoke to gain  a cce ss  to 
•pretrial h earin gs. But In 1980, lr  R ic h -  
•Vnoiid N e w s p a p e r s  v . V i rg in ia ,  448 
|U.S. 535, the cou rt ru led  that the righ t 
Jlo attend cr im in a l tria ls w as, at least 

In most ca ses , gu aran teed  by the F lro l 
Amendment. 
jV

Mo opinion co m m a n d e d  a m a jo r ity  
>}‘ ln the R ichm ond  ca se , and .he co u rt  
;  dld not cla rify  the c ir cu m s ta n ce s  un- 
v der which a Judge cou ld  c lo se  a tria l.
; ;  Moreover, altnough R ic h m o n d ,  w h ich  
v'concerned tr ia ls , d id  not o v e r r u le

“ flflnelf, which con ce rn e d  p retria l 
I  ” »*flnga, m any press  a ttorn eys  find

m  ” •A •
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Alaska Network on Domestic Violence and Sexual Assault
P.O. Box 3356, ANCHORAGE, ALASKA 90S10

P O S I T I O N  PAPER: S e n a t e  B i l l s  547 a n d  485

T h e  A l a s k a  N e t w o r k  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  is a n o n - p r o f i t  c o r p o r a t i o n  

c o m p o s e d  of 17 d o m e s t i c  v i o l e n c e ,  s e x u a l  a s s a u l t ,  an d  a d u l t  c r i s i s  i n t e r v e n t i o n  p r o­

g r a m s  t h r o u g h o u t  t h e  Sta t e .  N e t w o r k  p r o g r a m s  a r e  fun d e d  i n  p a r t  t h r o u g h  g r a n t s  a n d  

c o n t r a c t s  a w a r d e d  b y  th e  r e c e n t l y  e s t a b l i s h e d  C o u n c i l  on D o m e s t i c  V i o l e n c e  and S e x u a l  

Assault, ir. t h e  D e p a r t m e n t  o f  P u b l i  S a fe t y .

N e t w o r k  u r o g r a m s  h a v e  h a d  e x t e n s i v e  e x p e r i e n c e  d e a l i n g  w i t h  the i s s u e  of s e x u a l  assault: 

p r o g r a m ,  a r e  u s u a l l y  c o n t a c t e d  d i r e c t l y  b y  t h e  v i c t i m  a f t e r  an a s s a u l t ,  a n d  p r o g r a m  

c o u n s e l o r s  a n d  advccat.es p a r t i c i p a t e  in t h o  e n t i r e  r e p o r t i n g  a n d  j u d i c i a l  p r o c e s s .  

A d d i t i o n a l l y ,  s o m e  p r o g r a m s  h a v e  e s t a b l i s h e d  c o u r t  .monitoring p r o g r a m s  in o r d e r  to  

e v a l u a t e  b o t h  j u d g e s '  .sentencing p r a c t i c e s  a n d  c o n v i c t i o n s  b y  jurors. N e t w o r k  p r o g r a m s  

alsio p r o v i d e  s e r v i c e s  t o  v i c t i m s  w h o  c h o o s e  n o t  t o  r e p o r t  s e x u a l  a s s a u l t s .

B a s e d  on e x p e r i e n c e  w i t h  t h e  i s s u e  and c o n c e r n  f o r  th e  t r e a t m e n t  o f  s e x u a l  a s s a u l t  

v i c t i m s  and e x p e r i e n c e  w i t h  t h e  c r i m i n a l  j u s t i c e  syst e m ,  t h e  N e t w o r k  o f f e r s  t h e  f o l l o w i n g  

r e m a r k s  r e g a r d i n g  S B  547 a n d  S B  485.

i
A. SB 547

1. T h e  N e t w o r k  s u p p o r t s  t n e  p u r p o s e  a n d  p r i n c i p l e  o f  SB 547 t o  p r o t e c t  y o u n g  

v i c t i m s  o f  s e x u a l  a s s a u l t  o r  s e x u a l  a b u s e  of a m i n o r  f r o m  t h e  e m o t i o n a l  

d i s t r e s s  o f  r e p e a t e d  or p u b x i c  t e s t i m o n y  r e g a r d i n g  the c r i m e  c o m m i t t e d  a g a i n s t  

h e r  o r  h i m  for t h e  f o l l o w i n g  r e a s o n s :

a. L e g i s l a t i o n  o f  this kind p r o t e c t s  a y o u n g  v i c t i m  of s e x u a l  a s s a u l t  f r o m  

h a v i n g  t o  r e p e a t e d l y  r e - l i v e  t h e  e x p e r i e n c e  of th e s e x u a l  a s s ault;

b. T h i s  t y p e  o f  l e g i s l a t i o n  p r o t e c t s  t h e  v i c t i m  from s u f f e r i n g  the i n i t i a l  

f e e l i n g s  o f  s h o c k  e x p e r i e n c e d  a f t e r  the a s s a u l t ;

c. L e g i s l a t i o n  of t his k i n d  g e n e r a l l y  m i t i g a t e s  the i n c r e a s e d  s u f f e r i n g

•from r a p e  t r a u m a  s y n d r o m e  w h i c h  o c c u r s  as a r e s u l t  of th e  t e l l i n g  and 

r e-telli.ng of t h e  st jry of t h e  a s s a u l t ;  a n d

d. T h i s  k i n d  of l e g i s l a t i o n  m a k e s  t h e  c r i m i n a l  p r o c e e d i n g s  less of a

p u b l i c  h u m i l i a t i o n  aid o r d e a l  for t h e  v i c t i m .
i

2. T h e  N e t w o r k  a l s o  b e l i e v e s  that s u c h  l e g i s l a t i o n  f a i r l y  and i n t e l l i g e n t l y  

b a l a n c e s  t h e  r i g h t s  of the d e f e n d a n t  a n d  the r i g h t s  of th e  v i c t i m .  It o f f e r s  

a d e g r e e  of p r o t e c t i o n  to the v i c t i m  o f  the a s s a u l t ,  w h i l e  l e a v i n g  i n t a c t  the 

d e f e n d a n t ' s  r i g h t s  t o  c r o s s - e x a m i n e  a n d  c o n f r o n t  t h e  vict i m .

5. T h i s  l e g i s l a t i o n  w i l l  f a c i l i t a t e  r e p o r t i n g  and p r o s e c u t i o n  of se x us i  a s s a u l t

b y  p r o v i d i n g  t h e  victim, w i t h  n e c e s s a r y  p r o t e c t i o n  anc l e s s e n i n g  the t r a u m a  

a s s o c i a t e d  w i t h  c r i m i n a l  p r o c e e d i n g s .

4. T h e  N e t w o r k  b e l i e v e s  that SB 54" ts t i m e l y  l e g i s l a t i o n  w h i c h  w i l l  be f o u n d  to

be c o n s t i t u t i o n a l .  Otner sta t e s  h a v e  e n a c t e d  s i m i l a r  l e g i s l a t i o n :



i. N e w  M e x i c o  

ii. F l o r i d a ;  a n d  

i ii. M a s s a c h u s e t t s

A l t h o u g h  t h e  M a s s a c h u s e t t s  s t a t u t e  is p r e s e n t l y  b e i n g  c o n s t i t u t i o n a l l y  

c h a l l e n g e d ,  S B  547  i s  d i s t i n g u i s h a b l e  s i n c e  i t  d o e s  no t  r e q u i r e  m a n d a t o r y

c l o s e d  h e a r i n g s  as t h e  M a s s a c h u s e t t s  s t a t u t e  d o e s .

5. A l t h o u g h  t h e  N e t w o r k  s u p p o r t s  t h e  c o n c e p t  b e h i n d  SB 547, t h e r e  a r e  c e r t a i n  

s p e c i f i c  a r e a s  r e q u i r i n g  f u r t h e r  l e g i s l a t i v e  a t t e n t i o n .  T h e s e  i n c l u d e ;

a. T h e  c r i m e  of I n c e s t (AS 1 1 . 4 1 . 4 5 0 ) ,  a c l a s s  C  f e l o n y,  is n o t  i n c l u d e d

i n  e i t h e r  th e“~videotaping o f  the e x c l u s i o n  o f  th e  p u b l i c  s e c t i o n s  of  the

b i l l .  I n c e s t  v i c t i m s  are o f t e n  c h i l d r e n  a n d  t h e y  s h o u l d  b e  f o r d e d  the 

s a m e  p r o t e c t i o n  a s  sex u a l  a s s a u l t  a n d  s e x u a l  a b u s e  of a m i n o r  v i c t i m .

b. S B  5 4 7  u s e s ,  a s  p a r t  of t h e  s t a n d a r d  for e x c l u s i o n  o f  t h e  p u b l i c  o r  for 

v i d e o t a p i n g  t e s t i m o n y ,  t h e  age of t h e  c h i l d  at t h e  t i m e  of t h e  a s s ault.

T h e  N e t w o r k  s u g g e s t s  tha t t h e  a g e  o f  t h e  v i c t i m  at t h e  t i m e  o f  t e s t i m o n y

a t  t h e  c r i m i n a l  p r o c e e d i n g s  b e  d e t e r m i n a t i v e ,  s i n c e  t h i s  is t h e  t i m e  w h e n  

t h e  v i c t i m  w i l l  b e  .subjected to t h e  t r a u m a  a n d  i n v a s i o n  o f  p r i v a c y  

a s s o c i a t e d  w i t h  testi m o n y . F u r t h e r ,  w e  r e c o m m e n d  t h a t  t h e  a g e  l imit 

s h o u l d  b e  ,18 y e a r s  of age, r a t h e r  t h a n  16 y e a r s ,  s i n c e  18 y e a r s  is t h e

a g e  of m a j o r T f y r  -

c. T h e  N e t w o r k  w o u l d  like t o  s e e  a d e f i n i t i o n  o f  " s e v e r e  e m o t i o n a l  d i s t r e s s "

i n c l u d e d  in SB 547 since t h i s  is a n  a m o r p h o u s  c o n c e p t  an d  i s  u s e d  as part

o f  t h e  s t a n d a r d  for b o t h  e x c l u s i o n  of t h e  p u b l i c  a n d  for v i d e o t a p i n g  

t e s t i m o n y  and w e  would b e  h a p p y  t o  w o r k  w i t h  c o n m i t t e e  s t a f f  t o  d e v e l o p  

s u c h . a  definition., if y o u  s o  d e s i r e .

d. T h e  p r e s u m p t i o n  in Secs, 1 2 . 4 5 , 0 4 7  (a) (2) a n d  1 2 . 4 5 . 0 4 8  (a) (2) t h a t  a 

c h i l d  w h o  is u n d e r  age 16 w i l l  s u f f e r  s e v e r e  e m o t i o n a l  d i s t r e s s  if 

r e q u i r e d  t o  t e s t i f y  xr> ope n  court s h o u l d  b e  o m i t t e d .  I n s t e a d ,  th e  

d e c i s i o n  s h o u l d  b e  within t h e  j u d g e ' s  d i s c r e t i o n .  T h i s  w i l l  l e s s e n  the 

p o s s i b i l i t y  o f  c o n s t i t u t i c n a l  c h a l l e n g e s  a n d  s t i ll  p r o t e c t  t h e  v i c ti m .

e. Sec .  1 2 . 4 5 . 0 4 7  (a) (2) c o n c e r n s  v i d e o t a p i n g ,  yet it a p p e a r s  t h a t  it a lso

d e a l s  w i t h  e x c l u s i o n  of t h e  p u o l i c  (page 1, line 27). Is th re a dual

p u r p o s e  in t h i s  s e c t i o n ?  D o e s  t h e  b i l l  g i v e  the j u d g e  the f l e x i b i l i t y  to

o r d e r  v i d e o t a p i n g  p l u s  a c l o s e d  c o u r t r o o m  o r  s i m p l y  v i d e o t a p i n g  a v i c t i m ' s  

t e s t i m o n y  w h i c h  w i l l  be s h o w n  l a t e r  in an o p e n  c o u r t r o o m ?  T h e  N e t w o r k  

s u g g e s t s  t h e  f o l l o w i n g  p e r s o n s  b e  p r e s e n t  d u r i n g  t h e  v i d e o t a p i n g  and trial:

i. Ju d ge ;

ii. D e f e n d a n t  and counsel;

iii. C o u n s e l  for t h e  state;

iv. A d v o c a t e  for th e  c h i l d  (i.e., v i c t i m - w i t n e s s  a s s i s t a n c e

a t t o r n e y  or r a p e  c r i s i s  c e n t e r s taff p e r s o n ) ;

v. P a r e n t s  or g u a r d i a n  cf child; and

v i . C o u r t  p e r s o n n e l  e s s e n t i a l  for t a k i n g  o f  t h e  t e s t i m o n y .



f. Eecauses SI) 547 m a y  bt. s u b j e c t  to a s u c c e s s f u l  c o n s t i t u t i o n a l  c h a l l e n g e ,  

t h e  N e t w o r k  a d v o c a t e s  a d d i t i o n  o f  a s e v e r a b i l i t y  c l a u s e  t o  t h e  b i ll ,  

w h i c h  w o u l d  p r o v i d e  that, i f  one s e c t i o n  o f  t h e  s t a t u t e  w e r e  f o u n d  

u n c o ns t i t u t i o n a l , ,  it c o u l d  b e  e l i m i n a t e d ,  w h i l e  th e  r e s t  o f  t h e  s t a t u t e  

w o u l d  r e m a i n  i n  effect. T h e  s e v e r a b i l i t y  c l a u s e  is e s p e c i a l l y  i m p o r t a n t  

i f  t h e  p r e s u m p t i o n  .langriage in Secs. 1 2 . 4 5 . 0 4 7  (a) (2) a n d  1 2 . 4 5 . 0 4 8

(a) (2) i s  r e t a i n e d .

g. R e g a r d i n g  S ec. 1 2 . 4 5 . 0 4 8  E x c l u s i o n  o f  P u b l i c ,  (b} on l i n e  25. T h e  

N e t w o r k  s u g g e s t s  t h a t  th e  d e f i n i t i o n  of " p u b l i c "  b e  e x p a n d e d  t o  i n c l u d e  

t h e  a d v o c a t e  f o r  t h e  c hi l d  .as s t a t e d  e a r l i e r  in this t e s t i m o n y  r e g a r d i n g  

v i d e o t a p i n g .  W e  b e l i e v e  it is e s p e c i a l l y  i m p o r t a n t  f o r  c h i l d  v i c t i m s  of 

s e x u a l  a s s a u l t  t o  h a v e  e m o t i o n a l  s u p p o r t  t h r o u g h o u t  t h e  c r i m i n a l  p r o­

c e e d i n g s .  T h e i r  a d v o c a t e s  f r o m  r a p e  crisis c e n t e r s  o r  victim-w.it.nesB 

a s s i s t a n c e  p r o g r a m s  w h o  h a v e  w o r k e d  w i t h  t h e m  t h r o u g h o u t  t h e  crisis 

s h o u l d  b e  p r e s e n t  d u r i n g  t h e  p r o c e e d i n g s .  T h i s  is v e r y  i m p o r t a n t  in 

i n c e s t  i.ituations w h e r e  t h e  n o n - o f f e n d i n g  p a r e n t  is o f t e n  s u f f e r i n g  f ro m  

t r e m e n d o u s  p e r s o n a l  s t r e s s  an d  t r a u m a  an d  m a y  b e  u n a b l e  to a d e q u a t e l y  

s u p p o r t  t h e i r  child.

£ h. C o n c e r n  h a s  b e e n  e x p r e s s e d  w i t h i n  t h e  N e t w o r k  over d i s p o s i t i o n  o f  t h e  

v i d e o t a p e *  T o  m i t i g a t e  t h e  i n v a s i o n  of  p r i v a c y  t h e v i c t i m  s u f f e r s ,  w e  

r e c o m m e n d  t h a t  t h e  t a p e  b e  t r a n s c r i b e d  i n t o  a w r i t t e n  r e c o r d  a n d  be 

d e s t r o y e d  a f t e r  th e  d e f e n d a n t  h a s  e x h a u s t e d  t h e  a p p e a l s  p r o c e s s ;  or tha t 

t h e  t a p e  b e  o r d e r e d  sealed by t h e  judge.



1. T h e  c o m m e n t s  r e g a r d i n g  SB  547 are a p p l i c a b l e  t o  S3  4 8 $ ,  the o n l y  d i f f e r e n c e  

in t h e  b i l l s  b e i n g  t ha t  the e x c l u s i o n  f a c t o r  is n o t  p r e s e n t  in SB 485,



30-9-15. Testimony; limitations; in camera healing.

State v. Herrera. 92 N.M. 7. 582 P.2d 384 (Ct. App.),
. cert, derred, 91 N.M. 751, 580 P.2d 972 (1978).

There _ no conflict between this section end Rule 
405, N.M.R. Evid., regarding methods o f proving 
character, because the balancing approach o f Rule 
403, N.M.R. Evid. is also applicable to evidence 
admissible under Rule 405, N.M.R. Evid. State v. 
Herrera, 92 N.M. 7. 582 PJM 384 (Ct. App.), cert 
denied, 91 N.M. 751, 580 P.tu 972 (1978).

Section is not limited to sex by consent; rather, its 
unlimited wording applies to all forms o f past sexual 
conduct, so that a prior rape is past sexual conduct 
within the meaning o f this section. State v. Montoya, 
91 N.M. 752, 580 P.2d 973 (Ct App.), cert denied, 91 
N.M. 751, 580 P.2d S72 (1973).

Victim's past sexual conduct in Itself indicates 
nothing concerning consent in particular case. State 
v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct AppO, cert 
denied. 91 N.M. 751, 580 P.2d 972 (1978).

Am. Jur. 2d, AX.R. and CJ.S. references.
Modem status o f admissibility,. In forcible rape 

prosecution, o f complainant’s prior sexual acta, 94 
A.L.R.3d 257.

Modem status o f admissibility, in forcible rape 
prosecution, o f complainant’s general reputation for 
unchastlty, 95 AJ,.R.3d 1181.

30-9-17. Videotaped depositions of alleged victims who aie under sixteen 
years of age; procedure; use in lieu of direct testimony.

A. In any prosecution for criminal sexual penetration or criminal sexual contact of a 
minor, upon motion of the district attorney and after notice to the opposing counsel, the 
district court may, for a good cause shown, order the taking of a videotaped deposition of 
any alleged victim under the age of sixteen years. The videotaped deposition shall be taken 
before the judge in chambers in the presence of the district attorney, the defendant ar.d his 
attorneys. Examination and cross-examination of the alleged victim shqll proceed at the 
taking o f the videotaped deposition in the same manner as permitted at trial under the 
provisions o f Ruta 611 o f the New Mexico Rules of Evidence. Any videotaped deposition 
taken under the provisions o f this act [this section] shall be viewed and heard at the trial 
and entered into th? record in lieu of the direct testimony of the alleged victim.

B. For the purposes of this section, "videotaped deposition" means the visual recording 
on a magnetic tape, logether with the associated sound, of a witness testifying under oath 
in the course o f a judicial proceeding, upon ore! examination and where an opportunity is 
given for cross-examination in the presence of the defendant and intended to be piayed hack 
upon the trial o f tne action in court.

C. The supreme court may adopt rules of procedure and evidence to govern and 
implement the provisions o f this act [this section].

D. The cost o f such videotaping shall be paid by the 6.ate.
E. Videotapes which are a part of the court record are subject to a protective order of the 

court for the purpose of protecting the privacy of the victim.

History: 1953 Comp., fi 40A-9-27, enacted by Law*
1978. ch. 98, 6 i.
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Section to not unconstitutional on Its lace. State v. 
Herrera, 8.J N.M. 7, 582 P.2d 384 ( a ,  App.), cert 
denied, 91 N.M. 751. 580 P.2d 972 (197/1).

The fact that this section attempts to regulate 
practice end procedure in district courts in regard to 
ii victim’ i pa:.t sexual conduct does not mean that' e 

.legislation, is unconstitutional in that, it violates tne 

.provisions for separation o f governmental power. 
State v. Her tern, 92 N.M. 7, 582 P.2/1 384 (C t App.), 
cert denied, 91 N.M. 751, 580 P.?.d 5/72 (1978).

Section i/rot In conflict with ruleii. —  The 
procedures t.n this section do not conflict, but rather 
art consistent, with Rule 36, N.M.R. C’rim. P., 
regarding j retrial hearings. State v. Herrera, 92 N.M. 
7. 532 P-2/1 384 (C t App.), cert, denied, 91 NJvL 751, 
583 k>Std <i72 (1978).

The bal ancing approach to be applied in admitting 
evidence concerning past sexual conduct under this 
section doe* not conflict, but rather is consistent with 
Rule 4*07i, N.M.R. Evid. State v. Herrera, 92 N.M. 7, 
582 ]?M  384 (Ct App.), cert denied SI N.M. 751, 580 
P-2d .972 (1978).

Once a showing sufficient to raise an issue as to 
relevancy o f  past sexual conduct is made, the 
balancing test o f this section and o f  Rule 403, N.MIL 
Evid. is to bo applied in determining admissibility.



2 7 8  § 1 6 0 TRIALS
nnd provided further, that the defendant fu tuch tria l by a written statement waives 
Ms right to a p -b lle  o ia l fo r those portions from which spectators ate so excluded.
Added by SLIM* , e. 316,

1*78 E n a c tm e n t  S L U T S . c .  3 IK , w a s  u p -  L ib ra ry  R e fe ren ce s  
p rov ed  J u n e  30 , I j7 I .  C r im in a l L a w  <S=»CJ5.

C J .S .C r i r u ln a l  L a w  5 *63 .
* • s

§17. Repsalerl by SL1979, c. 341, § 43B
S L 1 9 7 9 , c . 3 « ,  5 « B ,  a n  em e rg en cy  a c t .  P r io r  to  rep eu l.'t fc is  s e c t io n  w a s  am en d ed

re p e a lin g  th is  s e c t io n ,, w a s  a p p r o v e d  J u n e  by  SL197S , c . 478, |  31,1.
30. 197S, an d  b y  s e c t io n  51 m s.du  e f f e c t iv e  S e e , n ow , c .  177 . I  v 7A ; M a s s .R .C r lm .P .
J u ly  1 ,1971/. • R u l® !* • . . .  ~ *.

§ 18. Appeals in criminal cases to jury-of-six sessions; recognizance '
Wlioever Is found guilty of a crime before a juBtlco In a dlRtrJct court, or In 

tbe munlclpul court of the city o f Boston, hat ing filed the written waiver o f tria l 
by Jury In the flrut Instance provided by section twenty-six A of chapter two 1 
hundred and eighteen, may appeal the finding o f guilty or the sentence Imposed 
thereon to a jury-of-sl* session in accordance with ;w*ctlon twenty-seven A of chapter 
two hundred and eighteen, and at the time of nucli finding of guilty or sentencing 
shall be notified of his right to take such appeal. '.Die case shit'11 be entered in the 
Jury-of-six session on the return day next after the appeal is taken, and the «ip- 
pellant shall be released on personal recognizance or committed, In accordance 
with the procedures set forth In sertlon fifty-eight of chapter two hundred and 
seventy-six, until he recognizes to the commonwealth, in such sun: and i^lth such 
surety or sureties as the court requires, with condition to appear at nnl'l ju ry acxslon 
on said return day and at nny subsequent time to which the enso may be continued, 
If not previously surrendered and discharged, and so from time to time until the 
final sentence, order or decree. Hud not depart -without leave, and In the mean­
time to keep the peace nnd be o f good behavior. I f  the appellant la not released on 
personal revognlcAuce and Is committed for failure to recognize, the superior court 
shall thereupon have jurisdiction of the case only fo r the . urposc of revising the 
amount of bull required as aforesaid. The appellant shall not be required to ad- 

~vr.n«.i|*»1V n?.-sJbponvclalmlr.g his appeal or In prosecuting the same. Notwithstand­
ing uny other provision of law, a defendant after a finding of guilty, Jury-waived, 
In a district court, or the municipal court o f the city o f Boston, mny appeal there­
from and shall thereafter be entitled to a trial dc novo In a jury-of-six session In 
accordance with said section twenty-seven A.
Amended by SL1073, cC5T; 8U 974 ,c ,107 ; St.1978, c. 478, J 302.

1973 A m en d m en t . S L 1 9 7 3 , c . 657 , a p -  tw o  h u n d re d  a e v e n ty -a lx "  f o r  " c o m m it te d  
p ro v ed  A u g . 20 , 1973, In th e  f i r s t  s e n ten ce , t o  ab id e  th e  sen ten ce  o f  a a ld  c o u r t " :  lr . th e
in se r te d  " th e  f in d in g  o f  g u i l ty  o r  th e  e e n - th ird  aen ten ce , In se rted  " I s  n o t  re le a s e d  on
ten ce  Im posed  th e re o n "  an d  " o r  m a y  a p - '  p e rson a l re c og n iz an ce  a n d " : d e le te d  th e
p e a l to  an d  c la im  a  Ju ry  o f  a lx  in  a. d is t r i c t  fo rm e r  fo u r th  s e n te n c e ; a n d  a d d e d  th e
c o u r t  In  a c c o rd a n c e  w ith  s e c t io n  tw e n ty - la s t  sen ten ce .
sev en  A  o f  c h a p t e r  tw o  h u n d re d  a n d  e lg h -  7974 A m en dm en t. 8 L 1 9 7 I , c . 161 . a p -  
te en ” ; in  t h e  s e c on d  v en ien ce , s u b s t i tu t e d  p rov ed  M a y  2 , 1974. s u b s t i tu t e d  " fo u n d
" re le a s e d  on  p e rs o n a l re c o g n iz a n c e  o r  c o m -  g u ilty "  f o r  " c o n v ic te d ”  a n d  " su c ti f in d in g
m i l l e d . In a c c o rd a n c e  w ith  th e  p ro c e d u re s  o f  g u ilt • o r  aen ten e ln g"  f o r  " c o n v ic t io n "  In
a e t  fo r th  In s e c t io n  f i f t y -e ig h t  o f  c h a p t e r  th e  f i r s t  s e n ten ce .
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TRIALS 278 § 16C
S u p e r io r  C o u r t  <1980) 401 N .E .2 d  360, 1080 
M a s s .A d v .S h . 485 . '
6 , P u b lic  t r ia l  '

in  p r o s e c u t io n  f o r  f o u r  c o u n t s  o t  ra p e  o t  
a  c h i ld  in d e r IS  y e a ra  o t  a c e , w h e re  d e ­
fe n d a n t jla lm e d  t h a t  h e  w a a  den ied  h la  
r l c h t  to  p u b lic  t r ia l  b e c a u a e  Judge  ex c lu d ed  
p u b lic  fw>m h la  e n t ir e  t r ia l ,  b u rd en  w aa  on  
d e fe n d a n t t o  d e m o n s t r a te  t h a t  p u b lic  w aa  
ex c lu d e d  f r o m  t r ia l  a f t e r  m in o r  v lc t lm a  te a - 
t i t le d , b u t  d e fe n d a n t w a a  n o t  o b lig a te d  to  
d em on a tra te  t h a t  h e  w a a  p r e ju d ic e d  b y  
c lo s in g  o t  b a la n c e  o f  h la  t r ia l . C om . v . 
W il l ia m *  f 1980) 401 N .E L Id  376 . 1980 M aa s . 
A d v .S h . S IS . . .

D e fe n d a n t d id  n o t  d em on a tr a te  h is  tr ia l 
on  fo u r  c o u n ts  o f  ra p e  o f  a  c h i ld  u n d e r  16 
y e a rs  o f  a g e  w a s  Im p ro p e r ly  c lo se d , b u t  r e ­
m in d  w a s  n e c e s s a ry  f o r  a  d e te rm in a t io n  o f  
e x te n t to  w h ic h  t r ia l  w a a  c lo s e d  to  p u b lic , 
an d . If  It  w aa , fo r  c o n s id e ra t io n  w h e th e r  
d e fe n d an t p ro p e r ly  w a iv e d  h la  r i c h t  to  p u b ­
lic  t r ia l , th r o u g h  h la  a c t io n s  o r  a c t io n s  o f  
h is  c o u n s e l . Id .
7 . S ta g e  o f p ro c e e d in g s

T h is  s e c t io n  p r o r .d in g  f o r  e x c lu s ion  o f  
p ub lic  fr om  t r ia l  f o r  s e x  o ffe n se s  In v o lv in g  
m in o ra  u n d e r  a g e  .o f  18 m an d a to r l ly  r e ­
q u ire s  c lo s u re  o f  t r ia l  d u r in g  v ic t im 's  t e s t i ­
m on y . G lob e  N e w sp a p e r  C o . v . S u p e r io r  
C o u r t  (1 9 8 0 ) 401 N .E .2 d  360 , 1980 M aaa . . 
A d v .S h . *485.

In  aex  o ffen se s  In v o lv in g  m in o ra  u n d e r  
ag e  o f  18, C om m on w e a lth  b e a rs  b u rden  o f 
sh ow in g  n e c e s s ity  f o r  a  c lo s u re  o f  p a r ts  o f  
t r ia l  o t h e r  t s an  .v ic t im 's  te s t im on y  o r  f o r e ­
c lo s u re  o f  er t ire  t r ia l . I d .

In  c a s e  In  .w h ich  th is  s e c t io n  p ro v id in g  
fo r  e x c lu s io n  o f  p u b lic  f r om  t r ia l  f o r  aex  o f*  
fen aes In v o lv in g  m in o ra  u n d e r  a g e  o f  18 a p ­
p lie s , C om m on w ea lth  m a y  m o v e  f o r  c lo su re  
o f  p a r ta  o t  t r ia l o th e r  th a n  v ic t im 's  t e s t i ­
m on y  o r  fo r e c lo s u re  o f  e n t ir e  t r ia l .  1 4  • .

T h la  s e c t io n  p ro v id in g  f o r  e x c lu s io n  o f  
p u b lic  f r om  tr ia l fo r  s e x  o f fe n s e s  In v o lv in g  ■ 
m in o ra  u n d e r  a g e  o f  IS  r e la te s  t o  c lo su re  o t  
t r ia l  on ly  d u r in g  v ic t im '#  te s t im o n y . 1 4
8 . O b je c t io n s  .  j , • .* •£

P u b l i c  n eed  n o t  re c e iv e  p r i o r  n o t ic e  o t  
c lo su re  h e a r in g  f o r  aex  o f fe n s e s  In v o lv in g  
m in o ra  u n d e r  a g e  o f  1 8 ; h o w e v e r , c o u r t  
sh o u ld  h e a r  a  p e rson  w h o  In  t im e ly  fa sh io n  
In fo rm s  c o u r t  o f  h la  d e s ir e  t o  o b je c t  to  c l o ­
su re . G lo b e  N ew sp a p e r  C o l v .  S u p e r io r  
C o u r t  (1 980 ) 401 N .E . l d  360 , 1980 M e s s . 
A d v .S h . 485 . • .»

A n y  p e rson  to  b e  e x c lu d e d  f r o m  th e  t r ia l 
o f  s e x  o ffen se s  In v o lv in g  -m inors u n d e r  a g e  
o f 18 o th e r  th a n  d u r in g  v ic t im 's  te s t im on y  
sh ou ld  h a v e  o p p o r tu n ity  t o  s t a t e  o b je c t io n s  
t o  o r d e r ; s u ch  p e rson  need n o t  f i le  fo rm a l  
m o tio n  to  in te rv en e . Id .
8 . F in d in g s

O n  con c lu s io n  o f  h e a r in g  re q u e s t in g  e x ­
c lu s ion  o f  p u b lic  from  t r ia l  fo r  s e x  o ffen se s  
In v o lv in g  m in o rs  u n d e r  a g e  o f  18 d u r in g  
o th e r  th a n  v ic t im 's  te s t im on y . J u d g e  sh ou ld  
m ak e  fin d in g s  o f  f a c t  a s  a p p r o p r ia te  s o d  
sh ou ld  ru le  on  n e ce s s ity  f o r  c lo s u r e . G lob e  
N ew sp ap e r  C o . v . S u p e r io r  C o u r t  (1980 ) 401 
N .E .2d 360. 1980 M a a a .A d v .S h . 485 .

§ 16B. Exclusion of public from trial of criminal proceeding involving 
husband and wife

1. In g en e ra l 
O n ly  in  m o s t  e x trem e  s i tu a t io n s . If a t  a ll , 

m ay  s t a t e  c o u r t  c o n s t i tu t io n a l ly  lo rb ld  
n ew sp ap e r  o r  an y on e  e ls e  t o  r e p o r t  o r  c o m ­
m en t o n  h ap p en in g s  in  an d  a b o u t  p ro c e e d ­
in g s  w h ic h  h a v e  b een  h e ld  In op en  c o u r t : a  
s lm l l t r  n>i* a p p lie s  to  c o u r t  f ile s  o th e rw is e  
u n re s tr l -J. O ttaw a )- N ew sp a p e rs , In c . v . 
A p p e a ls  C o u r t  (1977 ) 362 N .E .2 d  1189, 372 
M nas. 539.

"G en e ra l p r in c ip le  o f  p u b l ic i ty "  Is a p p li ­
c a b le  In reg a rd  to  re c o rd  In a  c a s e ; i t  Is 
on ly  in  a  c le a r ly  m e r it o r io u s  c a s e  th a t  Im ­
p oun d m en t can  be  c o n te m p la te d . 1 4  

S ta tu te s  w h ich  l im it  o r  a u th o r iz e  l im i ta ­
t ion  o f  a c c e s s  t o  c o u r t  p ro c e e d in g s  and  o r -  
t l d a l  re c o rd s  d o  n o t  p re c lu d e  ex e rc ise  b y  
Judges o f  a  sound  d ls c r e U on  t o  Im p o se  r e a ­
s on ab le  c lo tu r e , In c lu d in g  im p oun d m en t . In  
o th e r  c a s e s  w hen  fo u n d  n e c e s s a ry . 1 4

§ 16C. Exclusion of public from trial involving crime of incest or rape
To protect thr parties Involved at a trial arising from u complaint or Indictment 

for incest or rnpe, the trial Judge way exclude all spectators from the courtroom 
in which such trlnl Is being held, or from said courtroom during those portions 
of such trial when direct testimony Is to be presented; provided, that either o f the 
parties requests that all spectators be so excluded at the trial or portions thereof;
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d ic ta  f in d in g  d e fen d an t g u ilty  o f  m u rd e r  In  
th o  s e c on d  d eg ree  an d  n o t  g u i l ty  o f  a rm e d  
r o b b e ry  w e re  n o t  In con s is te n t . Id .
12 .5  In s tru c t io n *

E v id e n c e  l a  p ro s e c u t io n  f o r  a rm ed  r o b ­
b e ry , d id  n o t  re q u ire  In s tru c t io n  on  Issue  o f  
de fen dan ts*  g u i l t  o f  le s s o r  in c lu d ed  o ffen se s  
o f  u n a rm e d  ro b b e ry , la r c e n y , o r  a s s a u lt . 
C ora . v .  H o g g  (1974 ) 311 N .E .2 d  63, 36S 
H a a s . 190 . .  • -* . .

E v id e n c e  In p ro s e cu t io n  fo r . In te r a l l s ,  
la r c e n y  o f  a  m o to r  v e h ic le  d id  n ot re q u ir e  
in s t ru c t io n  on  is su e  o f  d e fe n d an t 's  g u ilt  o f

le s se r In c lud ed  o ffen se  o f  u s e  o f  m o to r  v e ­
h ic le  w ith o u t a u th o r i ty . I d . . .

W h e r e  d e fen dan t w aa  c h a r g e d  w ith  fo r c i ­
b le  .rape o f  fem a le  u n d e r  1 6 , b u t  Judge c o n ­
s id e red  t h a t  ev id en ce  w o u ld  h a v e  p e rm itted  
f in d in g  e ith e r  o f  fo r c ib le  r a p e  o r  o f  a ta tu to -  
r y  r a p e  c s  lease r In c lud ed  o ffen se  a n d  in ­
s t ru c te d  a c co rd in g ly , h e  s h o u ld  h av e  f u r ­
th e r  In s tru c te d  Ju ry  t o  sp e c ify  o ffen se  
sh ou ld  fJ'.ey t'.nd d e fe n d an t g u i l ty . C om . v . 
F ra n k s  ,'IS U ) 309 N .E .2 4  879 , 365 M a s* . 74. 
ap p e a l a i t c r  rem and  341 N .E .2 4  660, 369 
M aas . 601, ap p ea l a f t e r  rem an d  362 N .E .2 d  

.8 95 , 372 W hso . 166.

:.:r

§  16A , E xclu sion  o f  p u b lic  from  tr ia l fo r  sex  c ffe n se s  In volv ing  m inors 
under age o f  eighteen

■ JlV....

Supplem entary In dex  to  Notes
F in d in g *  9 
O b je c t io n s  •
P u rp o s e  o f  law  2 .5  
S ta g e  o f  p ro ce ed in g s  7

A p p ea ls  C o u r t  (1577 ) 361 N .E .2 d  1 )7 ) . S?2 
K u i .  539.  -------------- " - w w r a ? ---------------------

2 . In g en e ra l
I f  d o s in g  a l l  o r  p a r t  o f  t r ia l fo r  sex  o f ­

fen se s  in v o lv in g  m in o rs  u n d e r  ag e  o f  18 
w er^ , n e c e s sa ry  to  a s s u r e  s v i l l a V U ty  o f  ov* 
Id en ce  o f  fre sh  c om p la in t . J u d g e -w ou ld  be 
Ju s t if ie d  In o rd e r in g  c lo su re . r Uoh.'. N ew s ­
p a p e r  C o . v . S u p e r io r  C o u r t  (1980 ) 401 N . 
£ .2 d  360 , 1980 3 1 a s s .A d v .S h . 485.

A l th o u g h  th la  se c t io n  p ro v id in g  (o r  e x ­
c lu s io n  o f  p u b lic  f rom  t r ia l  fo r  o ffen ses  
In v o lv in g  m in e rs  u n d e r a g e  o f  18 In m an d a ­
to ry  o n ly  a s  to  v ic t im 's  te s tim on y , It Is 
p o ss ib le  t h a t  t r ia l  Judge m ig h t clone o th e r  
p a r ts  o f  t r ia l ;  nu ch  d e c is io n  to  c lo se  an y  
p a r t  o f  t r ia l o th e r  th a n  v ic t im 's  te s tim on y  
o r  to  c lo se  e n t ire  tr la t Is m a t t e r  w ith in  
Ju dg e 's  s oun d  d is c re t io n . Id .

B e c a u s e  o f th e  p o licy  fa v o r in g  p u b lic ity , 
an  a g re em en t b e tw een  p ro se cu t lo t . .nil d e ­
fen se  to  c lo se  a  t r ia l  s h o u ld  n o t  Ju stify  c lo ­
su re  o r  even  be re le v a n t to  Ju dg e 's  d e te r ­
m in a t io n  o f  n e ce s s ity  fo r  a  c lo su re  o f  tr ia l 
fo r  se x  o ffe n se s  In v o lv in g  m in o rs  un der ag e  
o f  18. Id .

la su e  a t  a  h e a r in g  on  C om m on w ea lth 's  
m o tio n  to  c lo se  p a r ts  o r  a ll o f  t r ia l fo r aex  
o ffe n s e s  In v o lv in g  m in o rs  u n d e r  age o f  18 
s h a ll b e  w h e th e r  su ch  c lo su re  Is n e ce ssa ry  
to  p re s e rv e  ev id en ce  req u ired  fo r  Just c o n ­
v ic t io n . <d.

O n ly  in  m o s t e x trem e  s i tu a t io n s . If a t  e ll, 
m ay  s ta te  c o u r t  c o n s t itu t io n a lly  fo rb id  
n ew sp ap e r o r  an yon e  e lse  to  r e p o r t  o r  c o m ­
m en t on  h a p p en in g s  In an d  a b o u t  p ro c e e d ­
ings w h ic h  h a v e  been  h e ld  In open  c o u r t : a  
s im ila r  ru le  a p p lie s  to  c o u r t  f ile s  o th e rw ise  
u n re s tr ic te d . O t taw a y  N ew sp a p e rs , In c . v .

"G en era l p rin c ip le  o f  p u b l ic i ty "  Is a p p l i ­
c ab le  in  reg a rd  to  re c o rd  In a  ca a a ; I t  is 
on ly  In a  d e a r ly  m e r ito r lo u u  ca se  Ifvtt Im ­
p oundm en t can  be c o n tem p la te d . I t 1.

S ta tu te s .w h ic h  lim it o r  a u th o r iz e  l im ita ­
t ion  o f  a c c e s s  to  c o u r t  p ro c e ed in g s  and  o f ­
f ic ia l re c o rd s  do n o : p re c lu d e  ex m d s e  by  
ju d g e s  o f  a  sound  rilucretlo io to  Im pose r e a ­
son ab le  c lo tu re . In c lu d in g  Im p oun dm en t, In 
o th e r  ca se s  w hen  found  n e ce s sa ry . 1 4

3 . I ’.tq u ls lte s  o f p ro c e e d in g s  '—  .
J u d g e  shou ld  ho ld  h e a r in g  b e fo re  e n te r ­

ing  o rd vr c lo s in g  p a r ts  o f  t r ia l o th e r  th an  
v ic t im 's  te s tim on y  u n d e r  this, s e c iic n  p r o ­
v id in g  f o r  ex c lu s ion  o f  p u b lic  fr om  tr lu l lo r  
■ex o ffen se s  Involv ing m in o rs  un de r ag e  o f  
18. G lob e  N ew sp ap e r  C o . v . S u p e r io r  
C ou r t  (1980) 401 N .E .2 d  860., 11)80 M ass . 
A d v .S h . 485.
4. P e rson s  w ith  a d lrv e t In te re s t 

T h e  p ress d oes  no'1, h a v e  a  su f f ic ie n tly  
" d ir e c t  In te re st ' to l*» ex em p t from  th is  
se c tion  p rov id in g  lo r  e x c lu s io n  o f p ub lic  
from  t r ls 1 f o r  s ix  o ffe n s e s  Invo lv ing  m in o rs  
un d e r ag o  o f 18, G lob e  N ew sp a p e r  C o . v .
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2 .5  P u rp o se  o f  law
M a in  p u rpose  o f th is  s e cU on , w h ich  p ro ­

v id es fo r  ex c lu s ion  o f  g e n e ra l p ub lic  from  
c o u r tro om  In tr ia ls  In v o lv in g  sex c r im e s  If 
th e  v ic t im  Is u n d e r 18 y e a r s  o f  sg e . Is to  
a ssu re  th a t  C om m on w ea lth 's  cuae w ill not 
be d e stroy ed  by rea son  o f  w itn esses ' r o lu c -  
tfiner to  te s t ify  b e fo re  n m isce llan eou s  a u ­
d ien ce . C om . v. L e o  (1 9 7 9 ) 393 N .E .2 d  410, 
1979 M a s s .A d v .S b . 2245.

D e fen dan t, w ho w as c o n v ic te d  o f  c o m ­
m itt in g  s ex u a l o ffensen  a g a in s t  1 4 -y e a r -o ld  
g ir l, c ou ld  n o t c om p la in  o f  an  a lleged  v io la ­
t i o n 'o f  <nli> se c tion , >n lig h t o f  fa c t  th a t  
su ch  a tn tu te  w as  n o t In ten d ed  to  t r n o f l t  
c r im in a l d e fen dan ts . Id .

y
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•mdcr IS  years of age, quoted phrase 
must be Interpreted broadly end Is r.ot 
limited to parties, but includes counsel, 
witnesses, stenographers nnd usual 
court attendants; nnd It does not cx- 
rludo a parent, husband, rife or guardi­
an of-dcfeudant, or even n friend, whose 
presence defendant desires nnd 'who 
might give him legitimate ussistance or 
comfort without interfering with trial. Com. v. Blondin (1919) S7 N.E.2(1 455, 
.121 Mass. 501.
5. Public tria l

The guarantee to an accused of "pub­
lic trial" is a safeguard against any at­
tempt to employ courts as instruments 
of persecution, and knowledge that *v- 
>-ry criminal tria l is subject to contem­
poraneous review in the form of public 
opinion is an effective restraint on pos­
sible abuse ct Judicial power. In  ra 
Oliver (194S) 6S S.Ct. 499, &’«  U.S. 257, 92 L.Ed. 082.

Defendant whose counsel had rcquost- 
'••1 that witnesses be sequestered nnd who had not osked his counsel to ar­
range to have particular available per­

sons, friends, or relatives present a t 
tria l was not entitled to new trial on 
theory that be bad been denied right to 
public tr ia l Com. r . Wells (1871) 1174 
N.E.M 4152, —  Mass. — .

Excluding mother, sister, brother, nud 
friend of defendant during tria l fo r sex 
crimes was violation of Sixth Amend­
ment which provides that in nil criminal 
prosecutions accused shall enjoy the right to a speedy and public tr ia l Com. 
t. Marshall (10G9) 253 N.E.2d 333, 356 
Mass. 432, 39 AX.R.3d 848.

Under Fourteenth Amendment, Sixth 
Amendment right to a public trlnl was 
applicable to defendant’s trial for sex 
crimes in state court. Id.
6 . H a b m  c a r p u s ________  r

On petition fo r writ of ha' ea* corpus brought by n petitioner whc bad been 
convicted in Massachusetts ccurt o f 
rape and carnal abuse of a female child, 
evidence did not establish that common­
wealth prevented petitioner’s wife from 
testifying in bchnlf of petitioner at peti­
tioner’s trial. Melnnson 7. O’Brien (C. 
A.1053) 203.F.2d 034.

§ 16B. Exclusion of public from trial of criminal proceeding in­
volving husband and wife

The presiding justice of a district court may exclude the general 
public from the court room during the trial of any criminal proceeding 
involving husband and wife.
Added by St.l9d9, c. 302.

L ib r a r y  R e f e r e n c e s

Criminal Law ^=035.
C.J.S. Criminal Law i 063.
Comments.

Exclusion of the public from ccrtnln 
trials, sec M.P.S. vol. 30, Smith, { 
1031.

Sequestration o f witnesses, see M. 
P.S. vol. 10, Ilughcs, 5109.

Notes ol Decisions
• • In general 

Section 1CA of this chapter providing'hat court may exclude general public 
admit ling only such persons as may

have a direct lntcrcsl In trial, is to be 
strictly construed in l'avor of general principle of public..y. Com. v. Itlondln 
(1049) 87 X.E.2d 455, 324 M s. 504.
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§ 1 6 A .  Exclusion of public from trial for sex offenses involving
minors under age of eighteen 

At the trial of a complaint or indictment for rape, incest, carnal 
abuse or other crime involving sex, where a minor under eighteen 
years of age is the person upon, with or against whom the crime is al­
leged to have been committed, or al the of a complaint or indict­
ment for getting a woman with child out of wedlocK, o* "zz *Ua non- 
support of an illegitimate child, the presiding justice shall exclude the 
general public from the court room, admitting only such persons as 
may have a direct interest in the case.

Historical Note 
SL1023 C 251. SU031 c. 205.

Lew Review Commentaries
night to public trlaL 17 Annual Sur­vey ot Mn*sJ.;.w. Boston Collore. p. 263 

(1070).
Library References

Criminal 1A*? C=*C35. Sequestration of witnesses, see M.
C.J.S. Criminal Law J 003. P.S. vol. 19. Hughes, 1 109.Comments.

Exclusion of public from certain 
trials, M.P.S. voL 30, Smith, |1031.

Notes of Derisions
In general z ty. Com. r, Marshall (1069) 253 N.E.2d
Habeas corpus 6 333, 350 Jinss. 432, 29 A.L.R.34 843:
Persons with a direct Interest 4 Com. v. Blondln (1049) S7 N.E.2d 455,Public trial 5 324 Mass. 564.Requisites of nroceedlngs 3
Validity I 3. Requisites of proceedings

Trlnl In chambers of three dcfendt.cts
fo r rnpe and nbusc of female child un-

I. Validity <lcr 10 yoart of age, by Jury, with wstl-mi.i. .___ ... . . . mony taken In their presence and com-3 hla action does not violate due proc- _i_,_ __ _______________ .. .  . . . . , _ . .. pletc stenographic record nvnllnble tocss of law clause r f  federal Constltu-    .7! c r i p „ „ ( ,  , . .  .__ uicm ana without exclusion of any per-
unn V fYRrir.n ir a. io^ii ini j? 600 w,'om •• n7 defendant desired to haveaon V. OBrlen (C.A.1051) 10J F.2d 963. prcsent M  ^  dcnj. dctendont3J nny

This section docs not violate the pro- rights under the state constitution,
vision of the state constitution prohibit- Com, v. Blondln (1040) 87 N.E..?d 455,
Ing defendant from being deprived of 324 Mass. 504.
his life, liberty or estate but by law of
the lnnd. Com. v. Blondln (1040) 87 N. 4. Persons with a direct Interest
12.2d 455, 324 Mass. 504. Under th,8 ^ d o n  providing thnt

court may exclude general public, admit- In general 0Il]y 8ucjj pCrsons as may have a
Thla Boctlon Is to be strictly construed "direct Interest”  In trlnl fo r crime in-

ln favor of general principle of pubild- volvlng sex, committed against minor

278 § 16A PROCEEDINGS IN CRIMINAL CASES
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( I I It In unlawful for any ik t k o m , knowing Hint n  criminal trial, mi of­ficial proceeding, or nil InvcHllgitflou liy it duly ransllfutcd prosecuting an- 
tlmrlty, a law enforcement ngenry, n grand Jury or h*glMlntlvo committee, c,r tin* .fmlli'liil (JwallflratloiiM ( ’ommfsxlon o f tills state Ik pending or kuowlmf
tlmt mirli Ik  about to Is- liiKtIiitli'd, lo endeavor o r attempt to Induct* or other- wIki* i-iiuxi? a witness to:

(n) Testify or Inform fn lse lj: or
(til Withhold any testimony, Information, document, or thing.

Amended b;. Jams 1075, e. 75-208. A 44, eff. Oct. 1, 1075.
. : • i , , »*•

\Nen mn/u volum e f o r  tex t o f  (2 ) and (3)1

Tnmporlng wllh wTtnosm - ■

L a w s  1071. c . 76 -298 , rew ro te  nubsto ,l'l,

Index to Note* 
In a tn e ru l 1
Indictm ent ai d Inform ation 2

1. In general
T h e r e  w in  no su ch  c r lm *  • -  i ' . ie m p t e d

t n i l l l K l i i . K  r r . w .  a  I T I i n C U .  J H e S tO I ' V ,
S t a le . A p p ., 363 S o .t i l  20 (1978 ).

W l l n r s s c i  h a v e  p c rn o n n  1 r lR h t  t o  e i ­th e r  Involin o r  n o t  In v oke  F if th  A m en d ­
m en t e n d  i n n y  w n lv e  k u c Ii r ig h t .  I , n w -  
ley  v .  s t a l e .  A p p .. 3JC S o .t d  784 < m e ) .

C o e r c in g  tw o  codefom 'lan ts , on p a r t  o f p ita , hn rr.u ln . to  ln vok o  F i f t h  A in cm l- 
m en t r ig h ts  am ) n o t  g iv e  tca tlm on y , w h ich  in Ip h t h ov e  liven e x cu lp a to ry , If subp oen aed  liy d o fam lan t u n d e r  th rea t o f  In ipnn lllo ii o f  R ie a to r  sen ten ce*  hy  c o u r t  III p on d lm ; c a s e s  a g a in s t c o d e -  
(en dnn t*  m id  un de r th re a t  o f p ro s e cu ­
tion  fo r  o th e r  c r im e s  It l l . t y  te s t if ie d

nm oun to il t o  s u p p re s s io n  o f  e v id en ce  by  S ln to  an d  req u ired  r c v e r r a l o f  d e fe n d - un t'a  con v ic t io n  an d  d e fen d an t 's  d is ­
c h a rg e  s in ce  Im p rop e r p le a  b a rg a in  
w ou ld  In fe c t n ew  t r ia l  t o  n am e d eg ree  U n it It In fected  f i r s t  on e . Id .
2 . In d ic tm en t and  In fo rm a tion  

ChnrRo o f  c a n t in g  w ltnena to  
p la ced  In f e a r  w a s  n o t *—- - " r o . i  i o  a lleg e  th a t  d n t - - i i „ ,  a n ew  th a t  t r ia l  p roceed*  : . ,g  o r  In v e it lR a t lo n  w aa  p en d in g  b u t  
w a s  d e fe c t iv e  ( o r  fa i lu r e  to  a llege  t h a t  d e fen d an t knew  th a t  v ic t im  w aa  a  w l i -  
nesn and  to  a llege  s om e  c on n e c tion  b e ­
tw een  d e fen dan t'll a c t io n s  an d  v ic t im 's  s ta tu s  na w itn ess . S tn to  V. M u rra y , App... 349 S o .2d 707 (1 9 7 7 ) .

In fo rm a tio n  c h a rg in g  c o n sp ira cy  to  
tn m p o r w ith  w ltn csn  w a s  n o t  In su f f i ­
c ie n t b e ca u se  a lle g ed  m a te r ia l tlin e  w a s  
p eriod  b e tw een  S e p tem b e r  9 nnd S e p ­tem b e r 23, n o r b e ca u se  n a tu re  an d  d o - 
s c r lp l lo n  o f  th e  " o f f ic ia l  p ro ce ed in g  o r  
Ih v ce tlg n tlon "  In w ld ch  m im ed  w itn ess  wan In te s t ify  w ore  no t net f o r th . S t a le  
v . I lu r k c t t . A tm .. 344 .So. 2d SO* (1 9 7 7 ).

010.15 nopen’/cd by Laws 1980, c. 00-73, $ 4, eff. Jnly |, iqoo.
L a w s  )18d . c . «n-7G. I  4. rep ea led  p ro ­v is ion s  de i'tgnnted  In F lo .H t .1 97 9  o s  I 

91 8 .1 6 (4 ) r.s w ell u s F l a .H U 979 . I  618. 8 
as  nm cndi'it by L aw s  1979, c , 79-33(1 atm  c . 79-4(111 tlre tlu ii 918.16 w oh ad ded  liy ' aw n 1977. e . 7 7 -S U  (I 4.

F o r  p rov is ion s  p e rta in in g  lo  m en ta l 
9?0 13° 10 ,r la 1 , *00 ’ noW* *

910.10 S on  nffanieit; toitlmqny of person - i i i l o r  ago 10; courtroom  d o o red ; 
uxooptloni ; . . . .

In tlu* t r ln l  o f  n n y  emu*, c i v i l  o r  c r im in a l ,  w h en  nny  p o n to n  u n d e r  t h e  a g o  
o f  in  la  i c n l l f y h ig  c o n c cn t i i iK  nn y  r o x  o f f e n s e , t h e  c o u r t  n lu tU  c lt 'it r  th e  c o u r t -  
r o o m  o f  a l l  p c rR on a  o x c c i i t  p a r t i e s  t o  th e  onnfcc f in d  t l i c l r  Im u tc d h it o  f a m i l i e s  
o r  g u a r d ia n s , n t to rn cy n  a im  t h e i r  s e c r e t a r ie s , o f f i c e r s  o f  t h o  c o u r t ,  J u r o r s , 
n-HVRpnper r e p o r t e r s  o r  b r o a d c a s t e r s , n n d  c o u r t  r r p o r ld r R .
Laws 11177, c. 77-312, J 28, eff, July J, .1077, / , - I '
L aw  n *v l#w  Cem m in t i i i ' l f *  Library n«ftr*nee«

R a is in g  le su o  o f  c om p e ten cy  to  s ta n d  C r im in a l L aw  ^=>030. ' '•
tr ln l : I ’r o c e d u re o  nnd coon c iiu an co s . C .J .S . C r im in a l L a w  |  963.M n rsh a ll I I . K n p p , S3 F la . l ln r  J . 49 * ' *.(1 9 7 8 ), M S H n - r ,  . •. i "

910.17 Sexual battory or child nbiita on.it. 
tlnti under ago 12 permitted videotaping of tniilmony of vie-

(J) Upon application to thu court And rousonnhlo notice to tho dsfondnnt, 
tin? ntnto tuny apply for nn order to vldnotiipo out of open court the testimony 
of n child 11 years of ago or younger who linn been tho vlctin? o f u sexual 
battery under s. 704.011 or to Videotape the tctillinony of a child 11 yenra of 
ape or younger who has been the victim of aggravated child nU iBO  under n .

8 G ■ ■• * . '■

827.03 fir child nl'ttso under h. 827.04, Tho ,-otirt may grant nn n r d c M ^ T S c o ^  
tape teatlmony as provided heroin only If It finds tlmt: . 7 ,  -  .
. (a) The victim ot tho offcimo la a child 11 ycunt o f  ago or younger; nfnl- 

(l>) There Ik n milmbtntlnl likelihood that such child will suffer severe emo­
tional nr uicntnl strain If rotpilrcd to tcatiry In open court.

(2) Tho trial Judge ahull preside nt such proceeding and K h a li rule on oil 
questions ah If at trlnl.

(3) Tlie application referred to In subsection (1) shall lie mndc prior to trial, 
nnd the videotaping of the tcatlmony ahull be mode only after tbc trlnl has 
commenced. The vldcotn|>ed testimony rIihII ho admissible us evidence In the
trial o f the cause. '  < .
Laws 1071), c. 7IM10, K 1 to 3, off. May 22,1070, . 1

L a w s  1979, e . 79-G9. I 3 . p ro v id e s : C r c n  R e fe ren ce s  1
"R u in  3 .1 9 0 0 ) .  F lo r id a  R u le s  o f  C r lm l-  M o tion  lo ta k e  d e p o s it io n  to  p e rp e tu -  naJ P ro c e d u re , la h e reb y  rep ea led  In so - s t o  te s tim on y , see  C r im in a l P ro c e d u refa r  a s  It Is In con s is ten t wCh th e  p ro v ! - R u le  1 .1 9 0 (J ).s lon s o f  th is  n e t."

CHAPTER 919. CONDUCT OF JURY

919.01 to 919.22 Ropeahtd by Lowt 1970, c. 70-339, S 180
F o r  su p e rc e d in g  p rov is ion *  c on ta in ed  In 197.8 F lo r id a  R u le s  o f  C r im in a l ,P r o o f -  • ••

d u re , sen , r o w . R u le s  S.J7C, 3.301 e t  Ben, . , ■

C H A P T E R  !»2I. S E N T E N C E
8ec. * ae<,

, 921 .143 A p p e a ra n c e  o f  v ic t im  to  m ak o  921.241 F o lon y  ju d g m en ts : f in g e rp r in tss ta tem en t a t  sen ten c in g  h e a r -  req u ired  Jn re c o rd  [N e w ] ,In g ; s u b m is s ion  o f  w r it te n  .s ta t e m e n t  (N o w ) . .

921.141 Sentence of death or Ilia Imprlsonmont for capital felonies; fur­
ther procoedlngt to determine senteeco

(1) Separate proceedings on lnuo of penalty.—Upon conviction or adjudica­
tion of guilt o f it defendant of n capital felony, thu court shill) conduct it scp 
nrnte sentencing proceeding to dntcrmluu whether tho defendant should lx* 
sentenced to death or life Imprisonment as autlmrl/.ed by s. 775.082. Tim jiro- coctllog k I i i i I I  lie coudncted by tl u trln l Judgo beforu U rn  trial Jury us soon nn 
practicable. If, through lmpn>mlblllty or Inability, t'lit* trial Jury Is unable to reconvene fo r a bearing on tlm 1mp.h u  o f penalty, having determined thejudlt 
of the accused, the trial J>"1gu may Hamilton n special Juror or Jurors n f|j& - 
vlded In chuptcr 013 to de crmluo the issue of the Imposition of the pcinmy. 
I f  tho tria l Jury turn been waived, or If tlm defendant pleaded guilty, tho sen­
tencing proceeding shell he conducted before a Jury Impaneled fo r that *'iirs 
pose, unions waived by the defendant. I ll the proceeding, evidence ninyllj 
prencatcd an to any matter, that.tho court deems relevant to the nature of the 
crime nnd tho character of the defendant and shall Include matters relating 
to any of the aggravating or mitigating circumstances enumerated In subsec- 
tloim (5) and (0). Any Hucb evidence wldch the court Ucents to hava probative 
value may bo received, regardless of its Admissibility under the cxcluidounry 
tule.1 of evidence, provided tho defciidnut Ih  accorded n fa ir opportunity to re* 
but iniy hearsay Hlntcmcnts. However, I I i I h  nidisectluu shall not lie construed 
to author1™ tho Introduction of any evidence secured In vlolntlou of the Con­
stitution of tlm United Htntos or the Ooiwtltutlon of the Stnto of Florida. 
Tho ntnto and thu defendant or bin counsel h I i o I I  be permitted to present argu­
ment for or against soiitonci) of dcntb, >.

(2) Advliory untenco by Ih#'Jury^—After bearing nil the evidence, the 
Jury elmll deliberate and render ,nn advisory scmenco to tho court, based upon 
the following matters: 1 > w . i ».(a) Whether sufficient aggravating circumstances exlat lie enumerated In 
subsection (C);

' " • €
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F5.19T9 CONDUCT OF TRIAL Ch. 918

'918 .17 S exu a l b a t te r y  o r  ch ild  a bu se  ca s e s ; 
v id e o ta p in g  o f  t e s t im o n y  o f  v ic t im s  u n d er  a g e  12 
p erm itted .—

(1) U pon  application  tc th e  court and reasonable 
notice to  the defendant, the state may apply for an  
order t o  videotape ou t o f  open court the testim ony o f  
a ch ild  11 years o f  age or you n ger who has been th e  
victim o f  a sexual battery under s. 794.011 o r  to  
videotape the testim ony o f  a ch ild  11 years of age o r  
younger who has been the v ictim  o f aggravated ch ild  
2buse u n d er s. 827.03 or ch ild  abuse under s. 827.04. 
The c o u r t  may grant an order to videotape testim ony 
as provided  herein on ly  i f  it finds that;

(a) T h e  victim  o f  the o ffense  is a child 11 years o f  
age o r  younger; and

(b) There is a substantial likelihood that such 
child will su ffer severe emotional or m ental strain i f  
required to testify in open court.

(2) The trial judge shall preside at such proce td* 
ing and shall ru le o r  all questions is i f  a t tri&L

(3) The application referred to L' subsection (1) 
shall be made prior to trial, and the videotaping o f  
the testim ony shall be made only after the trial has 
comm enced. T he videotaped testimony shall be ad­
missible as evidence in the trial o f  the cause.

H i s t o r y .—« .  L  X  ch - 1 M 8 .
•Not* .—Section 3, eh. 7 M * . npmk  R u k  X1SO0), FlonM R u l *  of Crim inel 

Procedure,-. . . irmoitr M  It u d c o m u u b I wrth tS» pnrriaioa*of tim. . . .“
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THE LEGISLATURE OF THE STATE OF ALASKA 
. TWELFTH LEGISLATURE

FISCAL NOTE.

I. REQUEST • • • • • • . '  .* * *Bill/Resolution No. .• Senate B i l l  No. 547 • •
Title Videotaping o f Testimony o f Young Victims o f Sexual Assault 
Requested bv Senators Parr and Fischer_____________________ Date. '81

II. FISCAL DETAIL 
Agency Affected Department o f  Public Safety
Profxam Category Affected Administration o f Justice
BRU, Program, or Subprogram(s) Affected Detachment and CIB
(Note: I f  more than one budget omponent is affected, separate line-item amounts and funding for each 

component 5n the analyst section.) * -.
EXPENDITURES . (Thousands o f Dollars) •

•• . •
F Y  .81 FY 82 FY 83 FY 84 FYJB5 . .FY 86-

100 P E R S O N A L  SERVICES
•

200 T R A V E L  • •

300 C O N T R A C T U A L • ‘ • .

400 COMM O D I T I E S .1 .1 .1 .1 .2

500 E Q U I P M E N T 36.0 . : lo .o . -
600 L A N D  &  S T R UCTURES
.700 GRANTS. CLAIMS. ETC. •

. ■ .'

T O T A L  • 36.1 . -1 • 4 *
• X .1 '•- 10.2

FUNDING (Thousands o f Dollars) • ‘ s • * *  5-.r> v

G E N E R A L  F U N D 36.1" • .1 .1 . 1 "
F E D E R A L  F U N D S
O T H E R  (Specify Fund Source! *

POSITIONS

F U L L T I M E -0- -0- -0- -0- -0-

P A R T  TIME
T E M P O R A R Y

III. ANALYSIS (See Fiscal Note Pi eparation Instructions, Section 1ID
The Divisionisreview of the potential impact of this Bill upon itooperations 

indicates the need to provide videotape equipment in each of the five Alaska 

Sta t e  Trooper detachments located throughout the State. Each location would 

■quire a portable color camera and recorder ,, us accessories totalling 

p r o x i m a t e ! v  $7,200.00. Partial replacement of the equipment would be e s­

ti m a t e d  to be needed by F Y 106 assuming the bill became effective in FY'82. 

The commodities noted above would cover the estimated cost o* the video 

cas s e t t e  tapes.
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F R O M :  A N G E L A  R I N A L D O ,  E X E C U T I V E  D I R E C T O R ,  S . T . A . R ,  P . O .  B O X  3 3 5 6 ,  A N C H .
9 9 5 L 0  ( 2 7 6 - 7 2 7 9 )

S E N A T E  B I L L  547, W H I L E  R E C O G N I Z I N G  T H E  R I G H T S  O F  D E F E N D A N T S ,  W I L L

P R O T E C T  T H E  M I N O R  V I C T I M  O F  S E X U A L  A S S A U L T  F R O M  T H E  T R A U M A  O F  T E S T I F Y I N G  
IN O P E N  C O U R T .

T H I S  B I L L  WILL A L S O :  R E D U C E  I N D I V I D U A L ' S  R E L U C T A N C E  T O  R E P O R T  T H E
S E X U A L  ASSAUI T T O  A U T H O R I T I E S  A N D  F A C I L I T A T E  P R O S E C U T I O N .
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SENATE BILL NO. 547

£ I;- ’.V,

"An Act permitting the videotaping of, or the exclusion of the public 

during, testimony of young victims of sexual assault or sexual abuse of 
a minor; and changing Rule 804, Alaska Rules of Evidence relating to 
exceptions to the hearsay rule."

Senate Bill No. 547 provides that a child 16 years of age or younger who 
is a victim of sexual assault or sexual abuse could provide testimony by 

videotape rather than having to appear in open court. The Bill provides 
a presumption that a child under the age of 16 w 11 suffer severe emo­
tional distress if required to testify in open court. The judge pre­

sides at the videotaping proceeding and rules on all questions as if at 

trial, and the defendant has the right to an attorney and to confront 
and cross-examine the witness. In addition, this Bill provides that the 
public may be excluded from the courtroom while the testimony of a child 
ir. taken.

The Department has seen an increase in reporting of sexual abuse cases 

over the last year, including a 300% increase in Anchorage and a 240% 
increase in Fairbanks. Cases of sexual assault often have sensational 
aspects which bring curiosity-seekers and the press to the courtroom.
To testify before a crowded courtroom can be emotionally harmful to a 
child who has already suffered trauma from the assault or abuse. This 
Bill would provide protection for the child from some of the more harm­

ful aspects of such testimony. Therefore, the Department is in full 
support of Senate Bill No. 547. However, the following recommendations 
are made:   —

1. the Department recommends raising the age to 18 to be consistent 
with age of majority; and

2. including incest and sexual exploitation to the crimes for which 

this option applies.

RECOMMENDED B Y : Q w U  ^
Johrt R. Pugh, D i r e c t q ^  

Division of Family amd 
Youth Services

DATE:

APPROVED BY: 

DATE:

V ! ' / / - ? A /
/  y—

Q & l_crr
Beirne

Commissioner



KISC A I, f'lO'ri1’.

SENATE BILL NO. 547
KIUUI-ST
Hill/Resolution No. T_________________________________________________________________
Iltif videotaping testimony of .young victims of sexua,' assault/abuse, changing Rule 8 0 4 ,

Requested by___________________________________________________ Date_____________________
x .

II. NSCAL DI-TAIL 
Agency Affected _ Department of Health and Social Services

Program Category Affected________ ____________________________________________________
BRU, Program, or Subprograms) Affected ____________________________________________
(Note: I f  more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis sect ion.)
FMM-NDITURl-S (Thousands o f Dollars)

PY 01 IV' '* nr  i • > /. l-Y 0 3 1 Y 0-1 FY 05 .FY86
100 IM RSONAI. SI RVK 1 S
200 1RAVI-1.
300 CONTRACTUAL
400 COMMODITIES
500 LOtllPM l-.NT
600 1 AND & STRIKTUKPS
700 GRANTS. CLAIMS. 1 PC.

TOTAL -0- -0- -0- -0- -0- -0-

I'UNDING (Thousands o f Dol 

GJ.M-UAI l UJS'D

lais)

-0- -0- -0- -n- -n- -n-
PT DP.RAI l-'UNUS -0- -0- -0- -0- -0- -0-
OI1IP.R (Specify fund Source) -0- -0- -0- -0- -0- -n-

-0- -0- -0- -0- -0- -0-
-0- -0- -0- -0- -0-

POSITIONS 

P ill 1. 1 IMP -0- -0- -0- -0-
% s

-n- -0-
PAR 1 PIMP -0- -0- -n- -0- -n- -0-
1 P.MPOKA RV -0- -0- -0- -0- -0- -o-

III. ANALYSIS (See liscal Note Piepaialioit lusli net ions. Section III)

Senate Bill No. 547 has no fiscal impact on the Department of Health and 
Social Services.

IV. DAT!-

Original: l egislative finance 
cc: Budget I Management

 Pi:i p a r P D  B V  ^ ^ o h n  R. Pncih. Director
AOI-MCY D i v w l o n  of Family a^a Youth Services 

4fj -3170PIIONP
B udget .*"vt M anagem ent . f  . /
Prime Sponsoi (l iisl l.egislalor Named) M?.B Approval^ / A /,/ , j. / < t/(

33-001 (Rev. 1 2 / 8 0

Date
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'*■¥* F .S . 19713 C O N D U C T  O F T R IA L Ch. 918

•A

X

'918.17 Sexual battery ’ o r  ch ild  abuse cases: 
v id eota p in g  o f  te st im on y  o f  v ictim s u nder age 12 
perm itted .—

(1) Upon application to the court and reasonable 
notice to the defendant, the state may apply for an 
order to videotape out o f  open court the testimony o f  
a child 11 years o f  nge or younger who has been the 
victim o f  a sexual battery under a. 794.011 or to 
videotape the testimony of1 a child 13 years o f  age or 
younger who has been the victim o f  aggravated child 
abuse under s. 827.03 or child abuse under s. 827 04. 
The court may grant an order to videotape testimony 
as provided herein only i f  it finds that:

(a) The victim o f  the offense is a child 11 years o f  
age or younger; and

(b) There is a substantial likelihood that such 
child will suffer severe emotional c aental strain i f  
required to testify in open court.

(2) The trial judge shall preside at such proceed­
ing and shall rule on all questions as i f  at trial.

(3) The application referred to in subsection (1) 
shall be made prior to trial, and the videotaping o f  
the testimony shall be made only after the trial has 
commenced. The videotaped testimony shall be ad­
missible as evidence in the trial o f  the cause.

H b lo ry .—aa. 1. 2. eh. 79-69.
'N o te .—Section 3. ch. 79*6f repeal* Rulo 3.190(J). Florida Rule* of Cnm inaJ 
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®  COMMITTEE REPOOT' 
SENATE

6/8/81 F U R T H E R :  None

D a t e :  £

Mr. P r e s i d e n t :

The C o m m i t t e e  on J U D I C I A R Y  has h a d  SB 592

parents of d e l i n q u e n t  m i n o r s  and children  in n e e d  o f  aid h a v e  the right to 
counsel in c e r t a i n  p roceedings  u n d e r  AS 47.10

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  of t h e c ommittee.) (the c o m m i t t e e )  
r e p o r t s  it b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

-V'T—

[ ] d o p a s s  [ ] do n o t  pa s s

[ ] do pa s s  w i t h  a t t a c h e d  a m e n d m e n t s (s )
  -----------   Jr [ ] same t i t l e

[ ] r e p l a c e  w i t h  CS f o ~ ________________________________________________ [ ] new t i t l e
v

and r e c o m m e n d s

[ ] A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] N e w  F i scal No t e

[ ] r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t h e _________________________________________________ C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G
DO P A S S  O T H E R  R E C O M M E N D A T I O N S :

-1 / /  A* )  u r l
/ - • • ’/  ' ■ -

S 60 ( R e v .  1 2 / 7 8 )

C H A I R M A N



Official Business

^ k s k a  jiiate ^iegtslatwre

Senate
Committee on  ju d ic ia r y  

MINUTES OF THE SENATE JUDICIARY COMMITTEE

Pouch V 
State Capitol 

Juneau, Alaska 99811

OF

MARCH 22, 1982 

Butrovich Committee Room, State Capitol Juneau, Alaska 

Legislation Before Committee:

SB 845 - "An Act to provide for reinstatement of certain dissolved

Alaska Native Claims Settlement Act village corporations
to corporate status."

SB 592 - "An Act providing that the parents of delinquent minors 

and children in need of aid have the right to counsel in 
certain proceedings under AS 47.10."

SB 473 - "An Act relating to urban renewal and development p r o j e c t

of municipalities; and providing for an effective date."

HB 640 - "An Act re'ating to games of chance and contests of skill;
and providing for an effective date."

The meeting of the Senate Judiciary Committee was called to order by 
Chairman Rodey at 1:35 P.M. Committee members present were: Senators 
Rodey, Ray, Parr, and Anderson. Senator Bennett was absent.

003 - Chairman Rodey called the meeting to order.

005 - The first item of business, SB 845, was brought before the 
committee.

015 - James Kohler, Department of Community and Regional /'frcirs, 
testified in favor of the bill, stating that several corporations were 
disolved at no fault of their own.

209 - Mr. Kirkpatrick, Director of Banking Securities Corporations, 

testified stating neither support nor opposition. He only wanted to see 
clarification of fees due.

443 - Senat r Anderson moved that the bill be passed with individual 
recommendations. There was no objection and the bill was passed with 
Senators Anderson, Parr, and Rodey signing do prss, Senator Ray signed 
no recommendation.

463 - Next Chairman Rodey brought HB 640 before the committee.



_______

470 - Chairman Rodey gave the amendments made to the bill.

552 - Chairman Rodey suggested moving the bill from committee and 

directed staff to prepare a committee substitute to include the new 

amendments previously ado ted by the committee. There was no objection 
and the committee subsitu'e was passed with Senators Parr, R.ay, and 
Anderson signing do pass. Senator Rodey signed no recommendation.

650 - Chairman Rodey brought SB 473 before the committee.

727 - After discussion, Senator Ray moved that the committee substitute 
be passed with individual recommendations. There was no objection and 

the bill was passed with Senators Parr, Rodey, and Anderson signing do 
pass. Senator Ray signed no recommendation.

730 - The last item on the agenda was SB 592.

745 - Francis Still, representing herself, testified in Favor of SB 592.

780 - Senator Parr moved that on Page 1, Line 12, the following be 

deleted: [to transfer custody, or to appoint a person other than the 

parent of a child as guardian of the child,]. There was no objection.

795 - Senator Parr moved that the committee pass SB 592 with a committee 

substitute to be drafted to include the new amendment. There was no 
objection and the bill was passed with Senator Parr signing do pass. 
Senators Ray, Rodey, and Anderson signed no recommendation.

802 - Chairman Rodey adjourned the meeting at 2:20 P.M.
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LEGISLATIVE AFFAIRS AGENCY
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907 .A 65  38 0 0

M E M O R A N D U M June 8, 1981

SUBJECT: Appoin t m e n t  of counsel
(Work Order No. 12-1840)

TO* Senator Charles H. Parr

FROM: Thomas A. S o f o /
Le g i s l a t i v e  Counsel

Since d r a f t i n g  W o r k  Order No. 1 2 -1840  c o n c e r n i n g  a ppoi ntment  
of counsel in parental termination  cases, I ran across a 
very r e c e n t  d e c i s i o n  of the United States Supreme Court which 
I have a t t a c h e d  for your information. Apparently, they have  
h e l d  that, at least in the absence of a statute, there is 
not n e c e s s a r i l y  a consti t u t i o n a l l y  r e c o g n i z e d  right to such 
representation.

T A S : 1 jb

A t t a c h m e n t
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S u m m a r y  a n d  A n a l y s i s
Supreme Court Limits District Courts’ 
Discretion In Class Action Gag Orders

A unanimous Supreme Court finds court-ordered 
limits on  communications between named class ac­
tion plaintiffs o r  their counsel and potential class 
members, when entered without a record and specific 
findings o f  need, to be an abuse o f  discretion. The  
opinion , written by Justice Powell, declines to reach 
First Amendment issues posed by such orders. (G u l f  
Oil C o .  v. Bernard , 6 /1 /81 )

T he  order before the C ou r t barred any contacts 
directly or indirectly, orally or in writing, “ without 
the consent and approval o f  the proposed com ­
munication and proposed addirssees”  by the court. 
It contained several exception ;, including c om ­
munications between attorney and client, c om ­
munications between attorney and prospective client 
when initiated by the prospective c'ient, and c om ­
munications in the regular course o f business. It also 
required post-communication filing with the court o f  
any communication asscucd to be constitutionally 
protected. The lower court apparently adopted in toto 
a model order suggested by the Mani'">l for Complex 
Litigation, a publication widely used by federal 
judges.

Justice Powell says that any communications ban 
“ should be based on a clear record and specific find­
ings that reflect a weighing o f  the need for a limita­
tion and the potential interference with the rights o f  
the parties. ***In addition, such a weighing —  identi­
fying the potential abuses being addressed —  should 
result in a carefully drawn order that limits speech as 
little as possible***.”  Because the district court in 
this case failed to  provide any record or findings at 
all, Justice Powell concludes, it abused its discretion. 
(Page 4o04)

status termination proceeding. (Lassiter v. Depart­
ment o f  Social Services o f  D u rham  County , N .C . ,  
6 /1 /8 1 )

Mathews v. E ldridge, 424 U .S .  319 ( F 7 6 ) ,  p ro ­
pounds three elements to be u; • J in det ng what 
due process requires. Justice St' wart, wril.ng for the 
Court , applies these fa v o r s  to  the present case: The  
mother ’ s interest is an extremely important one; the 
state has an interest in a correct decision, a relatively 
weak pecuniary interest, and possibly a stronger in­
terest in informal procedures; and the complexity o f  
the proceedings and the incapacity o f  the uncounsel- 
cd parent could be great enough to make the risk o f  
an erroneous deprivation o f  the parent’s rights insup- 
portably high.

If the parent's interests were at their strongest, the 
state's interests were at their weakest, and the risks o f  
error were at their peak , the Eldridge factors would 
overcome the presumption —  derived from the 
C ou r t ’ s own cases —  that there is a right to ap ­
pointed counsel only for the indigent who may lose 
his personal freedom. However, since the Eldridge 
factors will not always be so distributed, the Court 
says that the appointment o f  counsel for indigent 
parents in termination proceedings must be answered 
in the first instance by the trial court , subject to ap­
pellate review.

In this case, several factors convince the Court that 
denial o f  counsel to the indigent mother did not deny 
her due process. T he  petition to terminate her paren­
tal rights contained no allegations o f  neglect or abu je  
upon which criminal charges could be based; no ex­
pert witness testified; the case presented no specially 
troublesome points o f  law; counsel could not have 
made a determinative difference for her; she express­
ly deciincd to appear at an earlier child custody hear­
ing; and her failure to contest the present termination 
proceeding was without cause.

Indigcnts Not Always Entitled To 
Lawyer In Parental Termination Cases

Appointment o f  counsel on an ad hoc  basis is 
revived by the U .S .  Supreme Court as it holds, 5-4, Justice B lackmun is jo ined in dissent by Justices
that the Constitution docs not require the appoint- Brcnna-. and Marshall ; Justice Stevens dissents
mcnt o f  counsel for indigent parents in every parental separately. (Page 4586 )
Section 1 Contents Copyright I9S I hy The Bureau o f  National AJJairs. Inc. 49 LW 1185
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R O B E R T  C. E L Y  
T H E O D O R E  E. F L E I S C H E R  
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H E P B E R T  0 E R K O W I T 2  
M I C H A E L  G. B R i G G S  
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D O N N  T. W O N N E L L
J O S E P H  M- W I L S O N
PA U L O c S T C F A N O t
J O S E P H  A. M C  L E A N ,G F  COUKSCL
G O R D O N  E. E V A N S
L O U I S  R- V E C R M A N
C L I F F O R D  W- H O L S T
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L O U I S  A G I
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P E G G Y  M E N T E L E  
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T E L E X  [ C 9 0 ]  2 5 - 2 9 2  

T E L E C O P I E R  [ 9 0 ? ]  2 7 9  -  B 3 S R

J u l y  16, 1981

M E N D E N H A L L  B U I L D I N G ,  S U I T E  A 

J U N E A U ,  A L A S K A  3 9 6 0 1  

T C L E P H O N E  [ 9  0 7 ]  5  8 6 - 3 2 1 0  

T E L E X  [ o 9 9]  AS  - 3 6  5
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W A S H I N G T O N .  C C .  2 0 0 0 S  
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♦ A D M I T T E D  IN O . C . A N D  A L A S K A  

O T H E R S  A D M I T T E D  I N  A L A S K A

A n d r e w  E. Hoge, Esq.
H o g e  & L e k i s c h
437 E St re et , S u i t e  500
A n c h o r a g e ,  A l a s k a  99501

Pe: A d m i n i s t r a t i v e  L a w  C o m m i t t e e  - D r a f t  A PA

D e a r  Andy:

You w i l l  fin d e n c l os e d a d r a f t  of A P A  s e c t i o n s  
r e g a r d i n g  a d j u d i c a t o r y  a c t i on s and j u d i c i a l  r e v i e w  in the 
f o r m a t  a g r e e d  u p o n  at our l a s t  mee t in g . In c o n n e c t i o n  with 
t h i s  d r a f t  I w i s h  to bring to yo ur  a t t e n t i o n  the following 
c o n s i d e r a t i o n s :

(1) S e c t i o n  .330 - T h i s  s e c t i o n  ha s  b e e n  re written  to 
m a k e  the a d j u d i c a t o r y  s e c t i o n s  of the Act m a n d a t o r y  upon all 
s t a t e  a g e n c i e s  e x c e p t  as a ny  a g e n cy  m a y  be s p e c i f i c a l l y  e x­
e m p t e d  by the l e g i s l a t u r e ,  t h r o u g h  s t a t u t o r y  en ac tm en t , from 
th e p r o v i s i o n s  of the same. T he s e c t io n has furt he r  been r e­
w o r k e d  to p r o v i d e  a s u b s t a n t i v e  s t a t u t o r y  f o u n d a t i o n  for the 
r i g h t  to a d j u d i c a t i o n .  As the d ra ft c o m m e n t  to the section 
r e f l e c t s ,  t h i s  s e c t i o n  b e c om e s in e f f e c t  "the p r o v i s i o n  of law" 
w h i c h  v o u c h  s a v e s  a d j u d i c a t o r y  p r o c e e d i n g s ,  in c lu d i n g  hearing 
to a r e s p o n d e n t / a p p l i c a n t .  . I b e l i e v e  s u c h  a s t a t u t o r y  p r e­
s c r i p t i o n  to be c o n s i s t e n t  w i t h  the m a n d a t o r y  n a t u r e  of the 
p r o c e d u r e .  The s e c t i o n  f u r th e r r e f l ec t s the e x i s t e n c e  of a 
s u b c a t e g o r y  of n o n - a d j u d i c a t i v e  a c t i on s w h i c h  are provide d for 
in the s u b s e q u e n t  s e ct io n  .340. Th es e s e c t i o n s  ta ken together 
a r e  i n t e n d e d  to a d d r e s s  the m a t t e r  of, for e x a m pl e , the a p p l i­
c a t i o n  and r e j e c t i o n  t h e r eo f  for a d r i v e r ' s  license, which 
t r a n s a c t i o n  d o e s  not w a r r a nt  in the i n it i al  p r o c e s s i n g  a d j u d i­
c a t o r y  p r o c e e d i n g s  c o n d u c t e d  under the p r o v i s i o n s  of this 
sec ti o n.  As thi s and s u b s e q u e n t  s e c t i o n s  ma ke  clear, however, 
r e v i e w  of s u c h  i n i t i a l  a c t i o n s  m ay  fall w i t h i n  the scope of 
t h e s e  s t a t u t o r y  prov is io ns;

//



A n d r e w  E. H o g e ,  Esq.
J u l y  16, 1 9 8 1
P a g e  2

(2) S e c t i o n  .340 - T h i s  s e c t i o n  has been taken f r o m  
the m o d e l  A P A  and m a d e  c o n s i s t e n t  w i t h  the r e d r a f t e d  sec ti o n 
.330. As i n d i c a t e d  above, the s e c t i o n  d e a l s  w i t h  sp e ci fi c  
a c t i o n s  w h i c h  are s u b - a d j u d i c a t o r y  in n a t u r e  a nd p r o vi d es  a d­
m i n i s t r a t i v e  a g e n c i e s  w i t h i n  t he st ate s u b s t a n t i a l  l e ew a y in 
p r o m u l g a t i n g  i n d i v i d u a l  f o r m s  a n d  f o r m a t s  for d e a l i n g  wi th  such 
m a t t e r s  -- a l l  b e l o w  the t h r e s h o l d  of a d m i n i s t r a t i v e  a d j u d i c a­
tion. In t h i s  w a y  a b a l a n c e  is m a i n t a i n e d  b e t w e e n  the n ee d s of 
a d m i n i s t r a t i v e  a g e n c i e s  for e x p e d i t e d  and e f f i c i e n t  p r o c e s s i n g  
of i n i t i a l  a p p l i c a t i o n s  w h i l e  y e t  p r e s e r v i n g  to a p p l i c a n t s  
those d u e  p r o c e s s  ri gh ts and g u a r a n t e e s  a p p r o p r i a t e l y  theirs. 
F u r t h e r ,  in th is  regard, t he  s u b s e q u e n t  se ction, .350, is also 
c o n s i s t e n t  w i t h  the initial s e c t i o n  .330, the former be ing a 
p a r t i c u l a r  s u b c a t e g o r y  of t h o s e  a c t i v i t i e s  r e f e r r e d  to in the 
latter;

(3) S e c t i o n  .370 - T h i s  s e c t i o n  has b e e n  r e w r i t t e n  to 
h a r m o n i z e  p a r t s  of the e x i s t i n g  s t a t u t e  w i t h  those which ha ve  
be e n d e r i v e d  f r o m  the m o de l A P A  in the m a n n e r  i n di ca ted bot h in 
the s e c t i o n  i t s e l f  and in t h e  c o m m e n t s  a t t e n d a n t  the reupon;

(4) S e c t i o n  .380 - In this s e c t i o n  and in su bse q ue nt  
s e c t i o n s  d e a l i n g  w i t h  or a p p e r t a i n i n g  to the subject, the term 
" p r e s i d i n g  o f f i c e r "  has b e en  r e e s t a b l i s h e d  as the d e s i g n a t i o n  
for t h e  i n d i v i d u a l  or i n d i v i d u a l s ,  in effe ct ,  "r unning" tht 
p r o c e d u r a l  a s p e c t s  of the h e a r i n g  held unde r this section of 
the s t a t u t e .  S u c h  a chang e a p p e a r e d  n e c e s s a r y  b e c a u s e  the 
m a n d a t o r y  r e q u i r e m e n t  that t he  p r o c e e d i n g s  p r e s c r i b e d  here be 
a p p l i e d  to all ag en c ie s ; a n u m b e r  of ag e nc ie s , such as the 
A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n ,  do not as a m a t t e r  of 
p r a c t i c e  e m p l o y  h e a r i n g  o f f i c e r s ,  but m a y  i d e n t i f y  a pane l of 
c o m m i s s i o n e r s  to c o n d u c t  h e a r i n g s .  F r o m  such a p a ne l  one 
c o m m i s s i o n e r  may, in fact, run the h e a r i n g s  and thus should be 
s u b j e c t  to the r e q u i r e m e n t s  p l a c e d  upon one o c c u p y i n g  that 
p o s i t i o n ,  that is, the p r e s i d i n g  officer. Use of the term 
a c c o m m o d a t e s  t ho se  c i r c u m s t a n c e s  c o n t e m p l a t e d  in the existin g 
s t a t u t e  as w e l l  as those w h i c h  wi l l  n o w  a r i s e  as a result of 
the e n g r a f t i n g  of m o d e l  A P A  e e c t i o n s  int o the law taking into 
a c c o u n t  the f u n c t i o n a l  r e a l i t i e s  of e x i s t i n g  c o m m i s s i o n s  wi thin 
the s t a te ;

(5) S e c t i o n  .400 - (Accusation) and S e c t i o n  .410 
( S t a t e m e n t  of Issues) - T h e s e  s e c t i o n s  r e f l ec t  held over 
p r o v i s i o n s  f r o m  the e x i s t i n g  s t at ut e. I w ou l d d r a w  to your 
a t t e n t i o n  the i n t e r r e l a t i o n s h i p  b e t w e e n  these s e c t i o n s  and the 
p r o p o s e d  s e c t i o n  .560, "Notice of H e a r i n g "  w h i c h  is taken from
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the model  APA. A l t h o u g h  n ot  n e c e s s a r i l y  i n co n s i s t e n t ,  the 
s e c t i o n s  d o  n o t  p r e c i s e l y  d e l i n e a t e  th iir c o l l e c t i v e  i n t e r­
related  scope. It is no t clear, for e x a m p l e ,  the e x te nt  to 
w h i c h  one m u s t  p r o c e e d  by a c c u s a t i o n  as o p p o s e d  to a more  
g e n e r a l  m o d e  of p r o c e d u r e  up to and i n c l u d i n g  in d iv i du a li ze d  
f o r m a t s  in p a r t i c u l a r  a g encies . The m a t t e r  s h o u l d  be reviewed 
by the c om mi t t e e ;

(6) S e c t i o n  .510 - T h i s  s e c t i o n  c o n t a i n s  em e r ge n cy  
a d j u d i c a t i o n  p r o c e e d i n g s  p r e m i s e d  up o n the p r o c e d u r e  sp ec if ied  
for stop o r d e r s  i s su e d by  the A l a s k a  T r a n s p o r t a t i o n  Commission. 
The p r o c e d u r e  c o n t e m p l a t e s  an e x p e d i t e d  i n i t i a l  p r o c e e d i n g  
w h i c h  c ou l d be i n a u g u r a t e d  by an  ex p a r t e  o r d e r  from the c o m­
missi on , f o l l o w e d  by an i m m e d i a t e  but p o t e n t i a l l y  ab bre vi a te d 
h e a r i n g  and a final  e m e r g e n c y  or der of  s p e c i f i e d ,  li mited d u r a­
tion.. Th is  f o r m a t  e n a b l e s  an a g e n c y  to act e x p e d i t i o u s l y  w i t h­
in an u m b r e l l a  of time to de al w i t h  b o n a  fide e m e r g e n c y  p r o b­
lems whil e p r e s e r v i n g  m i n i m a l  d u e  p r o c e s s  r i g h t s  to resp o nd e nt s  
a f f ec te d  by  such action. The a g e nc y is not r e l i ev e d from the 
o b l i g a t i o n  to p r o c e e d  m o r e  fo rm al l y u p o n  c o n c l u s i o n  of the 
e m e r g e n c y  p r o c e d u r e s .  M o r e ov e r,  a l t h o u g h  the a g e n c y  is granted 
l a t it ud e  u n d e r  the sec:icii to m a k e  p r o v i s i o n  in its r egula ti on s 
and rules for s t r e a m l i n e d  h e a r i n g  p r o c e d u r e s ,  the final e m e r­
gen c y  order of the c o m m i s s i o n  is sub j e ct  to ot h er  r eq u irement s 
of the section, i n c l u d i n g  j u d i c i a l  review. Thus, the ongoing 
and mo r e f o r m a l  p r o c e e d i n g s  w o u l d  not n e c e s s a r i l y  be a bar to 
legal c h a l l e n g e  of the e m e r g e n c y  order itself, thou gh obviousl y 
a co u rt  m a y  d e c i d e  to ho ld  in a b e y a n c e  a n y  d e c i s i o n  on such an 
e m e r g e n c y  o r d e r  p e n d i n q  the outc o me  of  s u c h  f o r m a l  proceeding. 
As set forth in t h i s  sect io n, the p r o c e d u r e  for e m e r g e n c y  
o rd e rs  would seem r e a s o n a b l y  w e l l  d e l i n e a t e d  bo th  in terms of 
scope and t e m p o r a l  a p p l i c a b i l i t y  while y e t  a c h i e v i n g  a balance 
b e t w e e n  the n e ed s  of the a g e n c y  r e p r e s e n t i n g  the p u b l i c  at 
large and the r i g h t s  of the i n d i v i d u a l s  a f f e c t e d  by such  
actions;

(7) S e c t i o n  .630 - Th e hearing o f f i c e r / a g e n c y  d i c h o t­
omy p r e s e n t l y  e m b o d i e d  in AS  4 4 . 6 2 . 45 0 ha s b e e n  m o d i f i e d  to 
re fl e c t the c o n c e r n s  d i s c u s s e d  in (4) a b o v e  r eg ar d in g  "p re­
siding o f f i c e r s " .  The p r e s e n t  s e c ti on  m a k e s  c l e a r  that matters  
m a y  be heard by the a g e n c y  alone wi th o ut  the b e n e f i t  of a 
he ar i ng  of f ic e r;  in such h e a r i n g  one of the a g e n c y  m e m b e r s  may 
himself (or herself) be d e s i g n a t e d  as the p r e s i d i n g  officer. 
Further, the w o rd  "deci si on " has been e l i m i n a t e d  in favor of 
"order" to fo cu s o n  the c o n c e p t u a l  b a s i s  of the a d j u di c at or y  
section, n a m e l v  that a g e n c i e s  mu st  act by o r d e r s  and, under the
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i n i t i a l  s e c t i o n  .330, m a y  not issue  o r d e r s  e x c e p t  as p r e s c r i b e d  
in th is c h a p t er .  The o r d e r  is the r e p o s i t o r y  for a l l  find in gs 
of  fact, c o n c l u s i o n s  of l a w  and is the o b j e c t  of a n y  fu rt he r 
a d j u d i c a t o r y  a c t i o n s  i n c l u d i n g  r e c o n s i d e r a t i o n ,  and j ud i c i a l  
review;

(8) S e c t i o n  .640 - T h i s  s e c t i o n  has be e n  s u b s t i t u t e d  
for  the e x i s t i n g  AS  4 4 . 6 2 . 5 1 0  w h i c h  I b e l i e v e  is m a n i f e s t l y  
i n s u f f i c i e n t  for the r e a s o n s  set fo rt h in the c o m m e n t s  to and 
the text of the p r o p o s e d  section ;

(9) S e c t i o n  .660 - T h i s  s e c t i o n  is l i m i t e d  by i mp li­
c a t i o n  to the a c c u s a t i o n  format. As such, it s h o u l d  be c o m­
p a r e d  to the r e v i s e d  m o d e l  A P A  s e c t i o n  4-208 w h i c h  h as  broader  
i m p l i c a t i o n  and a p p l i e s  to the g e n e r a l  range of p a r t i e s  to the 
p r o c e e d i n g .  To so me  ex tent, the a p p r o p r i a t e n e s s  of the one or 
the other s e c t i o n  d e p e n d s  upon the p o l i c y  d e t e r m i n e d  upon in
(5) above;

(10) S e c t i o n  .670 - To the e x t e n t  that thi s se ction 
r e f l e c t s  the e a r l y  d a y s  of A l a s k a  h i s t o r y  b e f o r e  the adv ent of 
the modern, not to say m a r v e l o u s ,  long l in es  t e l e c o m m u n i c a t i o n  
s y s t e m  in this  state, it m i g h t  be a p p r o p r i a t e  to a u g m e n t  the 
s t a t u t o r y  s e c t i o n  to m a k e  a l l o w a n c e  a ls o for v o t e s  by tele ph on e 
or t e l e c o n f e r e n c i n g ;

(11) S e c t i o n  .700 - I w o u l d  note that the d r a f t  does 
no t d ef i ne  s t a n d i n g  in the se ns e of w h o  ma y seek r e v i e w  of 
a d m i n i s t r a t i v e  r u l i n g s  m a d e  p u r s u a n t  to the a d j u d i c a t o r y  p r o­
vi s i o n s  of t h i s  ch ap t er . The r e v i s e d  m o d e l  A P A  s e c t i o n  is 
5-106; wh il e not  n e c e s s a r i l y  a r g u i n g  in favor of s u c h  a s e c­
tion, the m a t t e r  should, I be li eve, be noticed;

(12) S e c t i o n  .780 - W h e n  all s e c t i o n s  of the draft  
h a v e  been m e l de d,  r e v i e w  shoul d be u n d e r t a k e n  for c o n s i s t e n c y  
of l angua ge  and d e n o m i n a t o r s  and also to insure that the d e f i­
ni t i o n  s e c ti o n is i n c l u s i v e  of all tn os e m a t t e r s  w a r r a n t i n g  
d e f i n i t i o n s .  T h i s  w o u l d  s ee m  p a r t i c u l a r l y  d e s i r a b l e  in the 
c a s e  of those w o r d s  or p h r a s e s  d e r i v e d  from the m o d e l  A PA which 
m a y  not p r e s e n t l y  have su ch  d e l i n e a t i o n  in the e x i s t i n g  d e f i n i­
tio n  se c ti on  of the A la s ka  S t at utes;

(13) I ha v e  r e o r d er e d c e r t a i n  of the s e c t i o n s  in an 
a t t e m p t  to i m p r o v e  the c o g n i t i v e  flow of the c h a p t e r  and to 
a v o i d  m i s i n t e r p r e t a t i o n  or misirnpression w h i c h  m i g h t  arise 
m e r e l y  b e ca u se  of the j u x t a p o s i t i o n  ot v a r i o u s  s ec tions.
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O b v i o u s l y ,  the s e c t i o n s  can and s h o ul d  be r e o r d e r e d  w h e r e  other 
c o m m i t t e e  m e m b e r s  fee] that such is d e s i r a b l e ;

(14) T h e  c o m m e n t s  f o l l o w i n g  ea ch  d r a f t  s e c t i o n  r e p r e­
se n t  m y  e f fo rt  to d i s t i l l  a nd  p r e se n t the c o m m i t t e e ' s  c o l l e c t i v e  
w i s d o m  on e a c h  se c ti o n .  In s e tt in g  f o r t h  t h os e  co mments, I 
h a v e  re fe r re d  to m y  o w n  n o t e s  of m e e t i n g s ,  to p r io r  c o m m i t t e e  
d r a f t s ,  and to the d r a f t e r s  n o te s  a c c o m p a n y i n g  the m od e l Act.
In c e r t a i n  c ases , no c o m m e n t s  are o ffere d.  Further, in c e r t a i n  
c a s e s  there m a y  be e r r o r s  in the s u b s t a n c e  or the e x p r e s s i o n  of 
s u c h  c o m m e nt s . I w o u l d  a c c o r d i n g l y  r e c o m m e n d  that each  m e m b e r  
of the c o m m i t t e e  ta ke  a few m o m e n t s  to r e v i e w  th‘:at m a t e r i a l  for 
a n y  e r r o r s  I m a y  h a v e  i n a d v e r t e n t l y  i n j e c t e d  into it, since, of 
c o u r s e ,  this is the c o m m i t t e e ' s  do cu me nt;

(15) In a s i m i l a r  vein, I have a t t e m p t e d  to re fl ect to 
the b e s t  of m y  k n o w l e d g e  the sour c e of e a c h  d ra ft  section. 
N e c e s s a r i l y ,  that K n o w l e d g e  m a y  also be i m p e r f e c t  and I w o u l d  
r e c o m m e n d  r e v i e w  and s u p p l e m e n t a t i o n  or a l t e r a t i o n  of that 
m a t e r i a l  as w a r r a n t e d .

I r e c o g n i z e  the t a r d i n e s s  of the s u b m i s s i o n  un der your 
i n f l e x i b l e  s c h e du l e,  and a p o l o g i z e  for the same, but w o u l d  s u b­
mit by  way of e x t e n u a t i o n  and m i t i g a t i o n  that it is s u b s t a n t i a l  
in a m o u n t  and r e f l e c t s  c o n s i d e r a b l e  e f f o r t  o r  the pa r t of the 
e n t i r e  co m mi tt e e.  If the l e g i s l a t u r e ' s  c o n s i d e r a t i o n  of it 
e q u a l s  in d e p t h  our own, I a m  sure it w i l l  p r o v e  to be a truly 
m o d e l  a d m i n i s t r a t i v e  p r o c e d u r e  act. If I c a n  be of further 
s e r v i c e  in t h i s  m a t te r,  p l e a s e  call up o n ine.

V er y  tru ly  yours,

E L Y ,  G U E S S  & R U D D  
c l

Donn T. W o n n e l l

D T W :m  r

E n c l o s u  re
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S E C T I O N - B Y - S E C T I O N  C O M M E N T A R YI
E x i s t i n g  S e c t i o n  010. T he  C o m m i t te e  pro p os e d to 

d e l e t e  this p r o v i s i o n  as s u p e r f l u o u s .  However, this proposed
d e l e t i o n  s h o ul d be r e v ie w ed  c a r e f u l l y  w i t h  the Re isor of 
S t a t u t e s  in light of the R e v i s o r ' s  n o t e  published, in the Mic hie 
c o d i f i c a t i o n .

A n e w  S e c t i o n  010 is proposed, w h i c h  woul d
r ep r es en t  an a d a p t a t i o n  of e x i s t i n g  s e c t i o n  280. The C om m i t t e e  
f e l t  that it w o u l d  be m o s t  a p p r o p r i a t e  for this p r o v i s i o n  to 
appe ar at the b e g i n n i n g  of the Act.

E x i s t i n g  S e c t i o n  020. T h e  C o m m i t t e e  p r o p os e d d e l e t i o n  
of e xisting s e c t i o n  020, for the r e a s o n  that it ap pe ar s  to be 
s up e rfluous .

A n e w  S e c t i o n  020 is pro posed, the pur p os e  of 
w h i c h  is to state the r e q u i r e m e n t  th at  any rule, regulation, 
o r d e r  or s t a n d a r d  m e e t i n g  the d e f i n i t i o n  of the term
“r e g u l a t i o n” be p r o m u l g a t e d  u n de r the r ul e ma k in g  p r o v i s i o n s  of 
the A P A  if it is to ha ve l e g a l  effect. The c o m m i t t e e ' s
p r o p o s e d  S e c t i o n  020 w o u l d  a l s o  c o n t a i n  a d e f i n i t i o n  of the 
term  " r e gu l at i on " for p u r p o s e s  of the APA. This is an 
a d a p t a t i o n  of e x i s t i n g  s e c t i o n  6 4 0 ( a ) ( 2 ) ,  where the im p ortan t 
s u b s t a n t i v e  s t a n d a r d s  as to w h a t  is a " r e gu l at io n " s u b j e ct  to 
the ru le m ak i ng  r e q u i r e m e n t s  lie h i d d e n  in a definition.

E x i s t i n g  S e c t i o n  030, w h i c h  d e a l s  with resolu t i on  of 
c o n f l i c t s  b e t w e e n  r e g u l a t i o n s  and s t a t u t e s  they are intended to 
i mp le ment or interpr et , is p r o p o s e d  to be deleted. This 
p r o v i s i o n  m e r e l y  r e s t a t e s  a g e n e r a l  rule of c o n s t i t u t i o n a l  law 
and s t a t u t o r y  c o n s t r u c t i o n .  T h e  p r o v i s i o n  of existing 060(b) 
to the e f f ec t that the D e p a r t m e n t  of La w  mu st  ap pr ove p r o p o se d 
r e gu l a t i o n s  for c o n s i s t e n c y  w i t h  s t a t ut e s,  retained in the 
C o m m i t t e e ' s  p r o p o s e d  d r a f t  as S e c t i o n  030(b)(1) and (2), c overs 
this p oi nt  ad eq u at el y .

E x i s t i n g  S e c t i o n  040. T h e  C o m m i t t e e  felt that this 
p rovision, w h i c h  d e a l s  w i t h  the q u e s t i o n  of when reg ul a t io n s 
m u s t  be filed with the Lt. G o v e r n o r ,  as d i s t i n g u i s h e d  from when 
r e g u l a t i o n s  m u st  be p r o m u l g a t e d  u n d e r  the rulemaking p r o c e d u r e  
of the APA, has b e e n  r e n u m b e r e d  in the C o m m i t t e e ' s  pr op o se d 
r evisio n of the A ct  as S e c t i o n  095. As such, it wo ul d  fol lo w 
tne p r o v i s i o n s  d e a l i n g  w i t h  the r u l e m a k i n g  procedu re, since 
s u bm i s s i o n  of r e g u l a t i o n s  to the Lt. G o v e r n o r  occurs after the 
a d o p t i o n  of the rule. T he th r ee  l i s t e d  ex ce pt io n s to the 
s u b m i s s i o n  req u ir e me n t,  set out in e x i s t i n g  section 040(a), are 
p ro p o s e d  to be de leted. T he  C o m m i t t e e  felt that some of these 
ex c ep t ed  c a s e s  do  not m e e t  the d e f i n i t i o n  of the term 
" re g ul a t i o n "  in the fi r st  pla ce , and that the rest of the 
ex cepted m a t t e r  s h o u l d  not be e x e m p t  f r o m  s u b m i s s i o n  to the Lt.
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Gov er no r for filing. T h e  q u e s t ^ n  of w h e t h e r  any of that filed 
m ateria l s h o u l d  be e x c e p t e d  fr*bm the r e q u i r e m e n t  of publ i ca t io n 
is a d i f f e r e n t  issue take n up e l s e w h e r e  in the draft. 
S u b s e c t i o n  0 4 0 ( b ) , r e q u i r i n g  c i t a t i o n  of s p e c i f i c  statutory  
a ut h or it y for each r e gu l at i on ,  is re t ai n ed  in the Commi t te e 's  
p r o po sa l  as n e w  s e c t i o n  045 w i t h  mi n or  m o d i f i c a t i o n s  having no 
intended s u b s t a n t i v e  ef fe ct .

E x i s t i n g  S e c t i o n  050 has been r e t a i n e d  and renum bered 
pr op o se d  S e c t i o n  040. T h e  C o m m i t t e e  has l e f t  o p e n  the q u e s ti o n 
of whethe r the r e s p o n s i b i l i t y  for p r e p a r i n g  and r evisin g the 
d raftin g m a n u a l  s h o u l d  r e m a i n  w i t h  the D e p a r t m e n t  of Law or 
should be t r a n s f e r r e d  to a n o th e r agency. Furt he r , exi sting 
Se ct io n 050 h a s  b e e n  m o d i f i e d  to p r o v i d e  t h a t  the dr afting 
ma nu al  p r e s c r i b e s  the s t y l e  and fo rm for all r egulat io ns  
"pr om u lg a te d " u n de r the APA, rath er  than t ho s e " s ub m it te d" .

E x i s t i n g  S e c t i o n  060 is ret ained and r e n u m b e r e d  in the 
C om m it t e e ' s  d r a f t  as p r o p o s e d  S e c t i o n  030 w i t h  m i n o r  ed it orial 
ch an g es  not i n t e n d e d  to h a v e  s u b s t a n t i v e  effect. S u b s e c t i o n  (c) 
of e x is ti ng S e c t i o n  060, d e a li ng  w i t h  the Lt. G o v e r n o r ' s  
ac ce p t a n c e  of r e g u l a t i o n s  and orders, has be e n eliminated.
That s u b j e c t  is d e a l t  w i t h  in a more c o m p r e h e n s i v e  m a nn er  in 
Section 110 o f  the C o m m i t t e e ' s  draft.

E x i s t i n g  S e c t i o n  070, p r o h i b i t i n g  the c h a r g i n g  of fees 
for c e r t i f i c a t i o n ,  s u b m i s s i o n  or filing of r e gu l at io ns , is 
rec om me nded for d e l e t i o n .  O ne  state a g e n c y  c h a r g i n g  another
for s u b m i s s i o n  or f i l i n g  of re g ul a t i o n s  is u n l i k e l y  and is an 
internal e x e c u t i v e  b r a n c h  m a t t e r  for w h i c h  no sta t ut e is 
required. As for i n d i v i d u a l s  seeking to o b t a i n  ce rt i fi e d
copies of r e g u l a t i o n s  or rela t ed  m a te ri a l s ,  the C o m m i t t e e  felt 
that the g e n e r a l  rules under  the pu bl ic r e c o r d s  s t a t u t e  were 
adequate, and in the i n t e r e s t  of b r ev i ty  r e c o m m e n d e d  de le t in g  
this s pe ci f i c  p r o v i s i o n .

E i x s t i n g  S e c t i o n  080. This s e c t i o n  has bee n deleted 
in favor of a m o r e  s u b s t a n t i a l  p r o v i s i o n  r e g a r d i n g  the Lt. 
G o v e r n o r ' s  d u t i e s  in a c c e p t i n g  a r e g u l a t i o n  or o rd e r of repeal 
for filing, set fo rt h in the C o m m i t t e e ' s  p r o p o s e d  S e c t i o n  110. 
Whereas e x i s t i n g  law  r e q u i r e s  only 'that the Lt. Gover no r
receive and e n d o r s e  r e g u l a t i o n s  and o r d e r s  of repeal, m a i n ta in
a p e r m an en t  file c o n t a i n i n g  c e r t i f i e d  c o p i e s  of them for 
inspection, and m a k e  s u r e  that the A t t o r n e y  G e n e r a l ' s  writ t e n
s ta t em en t of  a p p r o v a l  a c c o m p a n i e s  the re gu la t io n,  the
C o m m it t ee 's  p r o p o s a l  w o u l d  p r o h i b i t  the Lt. G o v e r n o r  from 
accepting a r e g u l a t i o n  or o r de r of repea l for fil ing u nless he
has a f f i r m a t i v e l y  d e t e r m i n e d  that it is a c c o m p a n i e d  by all of 
the req ui r ed  s u p p o r t i n g  d oc u me n ts . T h i s  i m p o s e s  a pol icing 
r e s p o n s i b i l i t y  upon the Lt. Governor, and p r o v i d e s  a focus for 
public o b j e c t i o n s  w h i c h  m a y  arise as to the a g e n c y ' s  c om p li a n c e  
with the r u l e m a k i n g  p r o c e d u r e .
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S e c t i o n  090 wa s  d e l e t f g ^ i n  1969.

E x i s t i n g  Se ct io n  100 is r e n u m b e r e d  as S e c t i o n  120 of
the C o m m i t t e e ' s  draft. No s u b s t a n t i v e  cha n ge s have been made.

E x i s t i n g  Sect i on  110, r e g a r d i n g  p ub l ic a t i o n ,  has been 
r en u m b e r e d  S e c t i o n  140 in the C o m m i t t e e ' s  p r o p o s e d  revision.
T he only c h a n g e  is a d d i t i o n  of referen ce  to the A l a s k a  
A d m i n i s t r a t i v e  C o d e ' s  S u p p l e m e n t .

E x i s t i n g  S e c t i o n  120 p r o v i d e s  for v o l u n t a r y  
p u b l i c a t i o n  of a r e g u l a t i o n  w h i c h  wo u ld  be e x e m p t  (under
p r o p o s e d  S e c t i o n  020) fr o m  p r o m u l g a t i o n  and p u b l i c a t i o n  under 
the APA. T h i s  p r o v i s i o n  has b e e n  m o d i f i e d  and is in cl u de d in 
the C o m m i t t e e ' s  r e v i s i o n  as p r o s p o s e d  S e c t i o n  100.

E x i s t i n g  S e c t i o n  1 25  r e q u i r in g a p p o i n t m e n t  of a
p a r t i c u l a r  a t t o r n e y  w i t h i n  the Dei. ar tment of L aw as the 
" R eg u la ti ons A t t o r n e y "  a nd  d e t a i l i n g  the D e p a r t m e n t ' s  
r e s p o n s i b i l i t i e s  to a d v is e  s t a t e  a g e n c ie s  on r e g u l a t i o n s  
mat ters, is p r o p o s e d  by the C o m m i t t e e  to be deleted.  This
st a tu t e was p a s s e d  by the l e g i s l a t u r e  in 1969 in an e ffor t to 
f orce the D e p a r t m e n t  of L aw to take s e r i o u s l y  its o b l i g a t i o n s  
to state a g e n c i e s  under the APA. The  C o m m i t t e e  fe lt  that the 
st at ut e has s e r v e d  its p u r p o s e  and that since it add s no
sp e ci f ic  o b l i g a t i o n s  to the D e p a r t m e n t  that the D e p a r t m e n t  doe s 
not have u n d e r  o t h e r  exis ti ng  laws, it shoul d be deleted.

E x i s t i n g  sectio n 130. Th i s p r o v i s i o n  reg ar d in g
c o d i f i c a t i o n  and p u b l i c a t i o n  of r e g u l a t i o n s  has b e e n  renum b er e d 
S e c ti on  130 in the C o m m i t t e e ' s  p r o p o s e d  draft. M o d i f i c a t i o n s  
hav e been m a d e  to pr ov ide for an A l a s k a  A d m i n i s t r a t i v e  Code
S u p p l e m e n t  i s s u e d  qu ar te r ly . In a d di ti on, u nd er  S e c t i o n  065 of 
the C o m m i t t e e ' s  p r o p o s e d  r e v i s i o n ,  an A l a s k a  A d m i n i s t r a t i v e  
J o u rn al  w o u l d  al s o be p u b l i s h e d .  A bill to e s t a b l i s h  the 
A l as k a A d m i n i s t r a t i v e  J o u r n a l  was p r o p o s e d  (passed?) in the 
l e gi s la t iv e  s e s s i o n  w hi c h just ended. (CSSB 6).

E x i s t i n g  S e c ti o n 140 is pr op o se d  to be d e l e t e d  as 
super fluous.

O r i g i n a l  S e c t i o n  150 w a s  r e p e a l e d  in 1974.

E x i s t i n g  S e c t i o n  160, d e a l i n g  wi th  the q u a r t e r l y  
A l a s k a  A d m i n i s t r a t i v e  R e g i s t er ,  is p r o p o s e d  to be dele te d. The 
q u a r t e r l y  R e g i s t e r ,  (which is n o w  simp l y now a s u p p l e m e n t  to 
the c od ified A d m i n i s t r a t i v e  Code) w o u l d  be renamed  the A la s ka 
A d m i n i s t r a t i v e  Co de  S u p p l e m e n t ,  and the A l a s k a  A d m i n i s t r a t i v e  
J o u r n a l  w o u l d  also be p u bl i s h e d .



E x i s t i n g  S e c t i o n  180 is r e n u m b e r e d  S e c t i o n  160 in the 
p r o p o s e d  revis ion. R a t h e r  than b e c o m i n g  e f f e c t i v e  up on  the 
30th day after  its fili n g wi t h  the Lt. G o ve r no r,  as is the case 
u nd er  the e x i s t i n g  sta tute, a r e g u l a t i o n  w o u l d  only become 
e f f e c t i v e  on the 30th day after its p u b l i c a t i o n  in the 
Jo urnal. The C o m m i t t e e  was c o n c e r n e d  that, w i t h o u t  such a 
p r ov i s i o n ,  it is p o s s i b l e  for a r e g u l a t i o n  to b e c o m e  law before 
it is m a d e  a v a i l a b l e  to the public. M a t t e r  w h i c h  is not within 
the " r e g ul at i on " , b ut  is s u b m i tt e d v o l u n t a r i l y  by the agen cy 
for p u b l i c a t i o n  in the Code w ou l d n o t  be s u b j e c t  to that 
e f f e c t i v e  d a t e  rule.

E x i s t i n g  S e c t i o n  190, d e a l i n g  w i t h  p u b l i c  n o ti c e of
the p r o p o s e d  a d o p t i o n  of a re gu la ti o n,  is r e n u m b e r e d  S e c t i o n
050 in the C o m m i t t e e ' s  revision. Th i s r e n u m b e r i n g ,  as most of 
the others, is i n t e n d e d  to r eo r ga n i z e  the s t a t u t e  so that its 
p r o v i s i o n s  p r o c e e d  in a c h r o n o l o g i c a l  s e q u e n c e  w h i c h  ma tc h es 
the p r o c e s s  of d r a f t i n g ,  p r o m u l g a t i n g ,  fili ng and p u b l i s h i n g  a 
re gu l at io n . T he  C o m m i t t e e ' s  p r o p o s e d  r e v i s i o n  of existing
s e c t i o n  190 w o u l d  d e l e t e  S u b s e c t i o n  (a)(4), since the 
r e q u i r e m e n t  of that p r o v i s i o n  is left e n t i r e l y  to "the judgmen t 
of the age n cy "  an yway. Inst e ad  of that p r o v i s i o n ,  the
C o m m i t t e e ' s  p r o p o s e d  S e c t i o n  050(c) m a k e s  it c l e a r  that the 
a g en c y has the a u t h o r i t y  tc use a d d i t i o n a l  m e a s u r e s  to give 
notice, if it c h o o s e s  to do so. U nd e r the C o m m i t t e e ' s  

r p ro p os al , the p u b l i s h e d  n ot ic e  w o u l d  a p pe ar  not o nl y  in a
n e w s p a p e r  of g e n e r a l  s t a t e w i d e  c i r c u l a t i o n ,  but w o ul d  also 
appe ar in the next p e r i o d i c  issue of the Jo u r na l .

E x i s t i n g  S e c t i o n  195, d e a l i n g  w i t h  the fisca l note
req uir em en t, is c o n t a i n e d  in the C o m m i t t e e ' s  p r o p o s e d  Secti on  
070. A m a j o r i t y  of the C o m m i t t e e  m e m b e r s ,  over  a strong 
d i s s e n t  by the m i n o r i t y, favor ed  a s u b s t a n t i a l  a m e n d m e n t  to the 
r u l e m a k i n g  p r o v i s i o n s  of the A P A  to r e c u i r e  bo th  fi scal notes 
and a " r e g u l a t o r y  a n a l y s i s "  in c o n j u n c t i o n  w i t h  the 
p r o m u l g a t i o n  of a new r e g u l a t i o n  w h e n e v e r  c e r t a i n  t ri gg er ing 
r e q u i r e m e n t s  w e r e  met. P r o p o s e d  S e c t i o n  070 is
s e l f - e x p l a n a t o r y  in this respect. The d i s s e n t i n g  m i n o r i t y  on 
the C o m m i t t e e  o p p o s e d  bo t h the fisc al n o t e s  and the re gu l at o ry  
a n a l y s i s  ba se d up on  two c o nc er n s:  (1) th at  those r e q u i r e m e n t s
w o u l d  m a k e  r u l e m a k i n g ,  w h i c h  is g e n e r a l l y  r e q u i r e d  of agenci es  
by the l e g i s l a t u r e  r a th e r left to the* d i s c r e t i o n  of the agency, 
m or e  e x p e n s i v e  and time c o n s u m i n g ,  and (2) that the 
r e q u i r e m e n t s  w o u l d  invit e o b s t r u c t i v e  l i t i g a t i o n .  T he  m i n o r i t y  
was c o n c e r n e d  that, as w i t h  the e n v i r o n m e n t a l  i m p ac t  s t a t e m en t 
r e q u i r e m e n t  of the N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  Act, it is 
i n h e r e n t l y  i m p o s s i b l e  to e st a b l i s h  to a c e r t a i n t y  that an 
a g e n c y  has c o m p l i e d  w i t h  the r e g u l a t o r y  a n a l y s i s  r e q u i r e m e n t  by 
s i m p l y  e x a m i n i n g  the d oc u me n t s ;  for that reason, the c o m p l i a n c e  
issue is a l w a y s  o p e n  to l i t i g a t i o n  by an o p p o n e n t  of the 

re gulati on s.
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E x i s t i n g  S e c t i o n  ?0CT'v^s retained and renum bered as
p r o p o s e d  S e c t i o n  060. S u b s e c t i o n  (b) has been m o d i fi e d in an 
ef fort to c l a r i f y  the d e g r e e  and manner in w hi ch  a pr op o se d 
regulati on  c a n  be c h a n g e d  aft er  p u b li c notice w i t h o ut  re quiring  
a new notice. It s h o u l d  be noted that, in a dd it ion to the
notice require d under e x i s t i n g  se ct i on  190, the con te n ts  of 
w hi c h are d e a l t  w i t h  in this Se ct i on ,  a "concise summary of the 
re gu la t or y  an al y si s " m u s t  a l s o  be pub li s he d  to p u r s ua n t to 
p r o p o s e d  S e c t i o n  070(c). D e p e n d i n g  upon the timing of the
p u b l i c a t i o n  of that summar y,  it m a y  not be po ss i bl e  to in cl ude 
th at  su mmary w i t h  the g e n e r a l  notice of the p r o p o s e d
rulemaking.

E x i s t i n g  S e c t i o n  210 is r enumber ed  Se ct io n 080 in the 
Co mm i t t e e ' s  p r o p o s e d  rev is ion.

E x i s t i n g  S e c t i o n  220 is r en um bered p r op o s e d  S e c t i o n
190. The i n i t i a l  l i m i t i n g  c l a u s e  of that pro vision, w h i c h  
c o u l d  give rise to u n n e c e s s a r y  d i s p u t e s  as to the • ight to 
p e t i t i o n  for a d o p t i o n  o f  a regulati on , is p r o po se d  to be 
deleted.

E x i s t i n g  S e c t i o n  230, d e a l i n g  with the pr o ce d ur e  to be 
fol lo w ed  by an a g e n c y  -upon rec e ip t of a pet i ti on  for a 
rulemaking, is revised and r e n u m b e r e d  p roposed  Se ct ion 200. 
The only s u b s t a n t i v e  c h a n g e  is to require that if the a g e n c y  
de ni e s  the p e titio n,  it m u s t  p r o v i d e  the pe t it i on er  wit h a 
w r i t t e n  s t a t e m e n t  of r e a s o n s  for denial.

E x i s t i n g  S e c t i o n  240 is renum be red p r o p os ed  S e c t i o n
210, and is a m e n d e d  to i n c l u d e  s p e c i f i c  d e f i n i t i o n s  of the ter m  
"legislati ve " and " i n t e r p r e t a t i v e "  as those terms are used in

the section.

E x i s t i n g  S e c t i o n  250 is renum bered p r op os ed  S e c t i o n
170. The final s e n t e n c e  of the exis ting statute has b e e n  
re writt en  to c l a r i f y  the p o s s i b l e  am b i gu i ty  be tw ee n  the 
st at ute's r e q u i r e m e n t  that an a g e n cy  must give notice w i t h i n  
five days of  the a d o p t i o n  of an em e rg en c y regul at i on  if the
agency w ishe s the r e g u l a t i o n  to c o n t i n u e  in effect past the 
tenth day.

E x i s t i n g  S e c t i o n  260 is r en umbered p ropo se d s e c t i o n
180. The p e r i o d  w i t h i n  w h i c h  an e me r ge nc y regulat io n m a y
remain in e f f e c t  p e n d i n g  p r o m u l g a t i o n  of p e r m a n e n t  r e gu l a t i o n s  
would be r e d u ce d from 120 day s to 90 days.

E x i s t i n g  S e c t i o n  270 is c o m b i n e d  wi th  existing S e c t i o n  
250, and a p p e a r s  as the Z .nal se ntence of pro p os e d S e c t i o n
170. E x is ti ng  S e c t i o n  280 is m o d i f i e d  and appears as S e c t i o n  

010 of the re vision.
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E x i s t i n g  S e c t io n 2 9 G ^ s  dele te d. Subsectiori (a) of
e n l ^ vt h a t  p r o v i s i o n  is i n c o n s i s e e u l ^ w i  th the Commi t t e e ' s position 

t h a t  any m a t t e r  falling w i t h i n  the d e f i n i t i o n  of "regulation" 
m u s t  be p r o m u l g a t e d  and filed w i t h  the Lt. Governor. The 
C o m m i t t e e  felt that S u b s e c t i o n  (b) (1) c r e a t e s  a serious 
a m b i g u i t y  as to wh et he r  a ge n cy  rules e s t a b l i s h i n g  pr oc ed u re  in 
a d m i n i s t r a t i v e  tribunals, w h i c h  are c l e a r l y  w i t h in g the 
d e f i n i t i o n  of " r e g u l a t i o n ,” are s u b j e c t  to the rule-making 
r e q u i r e m e n t s  of the APA.

In a d d i t i o n  to the fo r eg o in g  rev i si o n and 
r e o r g a n i z a t i o n  of the e x i s t i n g  s e c t i o n s  of the rulemaking 
p r o v i s i o n s  of the APA, the C o m m i t t e e  p r o p o s e d  the addi ti on  of 
s e v e r a l  new s e ct io ns. P r o p o s e d  S e c t i o n  090 w o u l d  require that 
a n  a g e n c y  a d o p t i n g  a r e g u l a t i o n  issue an "explanatory  
s t a t e m e n t " .  Th i s  new r e q u i r e m e n t  is an a d a p t a t i o n  of Section 
3 - 1 1 0  of the revis ed  m o d e l  A d m i n i s t r a t i v e  P r o c e d u r e  Act. The 
C o m m i t t e e  d r a f t  also i n c l ud e s a new p r o v i s i o n  d e a l i n g  with the 
t i m e  and m a n n e r  of a d o p t i o n  of r e g u l a t i o n s  fo ll ow i ng  the public 
c o m m e n t  p e r i od .  Th i s  p r o v i s i o n ,  p r o p o s e d  S e c t i o n  085, is an 
a d a p t a t i o n  of S e c t i o n  3-106 of the re vised m o d e l  A d m i n i s tr at i ve  
P r o c e d u r e  Act. A m on g other things, it w ou l d p r o v i d e  that the 
r u l e m a k i n g  p r o c e d u r e  is t e r m i n a t e d  if the a g e n c y  has not 
a d o p t e d  a r e g u l a t i o n  w i t h i n  180 days f al l o w i n g  the date of 
p u b l i c  n o ti c e or hearing. An a g e n c y  w i s h i n g  to pr o mu l g a t e  a 
r e g u l a t i o n  after that time had run w ou ld  be required to 
r e c o m m e n c e  the r u le m ak i ng  pr oc e d u r e .

In ge ne ra l , the e f f e ct  of this p r o p o s e d  revision of 
th e r u l e m a k i n g  p r o v i s i o n s  of the APA is _to_ eliminate 
superfTOtncrs— ;?r aiftTrrgfuoTTs 'provisions and to r eorganiz e the 
s e c t i o n s  so that they_ c o r r e s p o n d  to ”the chronological__sequence 
' f o l l o w e d  in... p r o m u l g a t i n g  a r e gulati on . The C o m m i t t e e  hopes 
T h a t  this r e o r g a n i z a t i o n  will m a k e  it easi er for a stranger to 
t h e  A c t  to read it from one end to the othe.r and un d er s t a n d  how 
the p r o c e s s  is s u p p o s e d  to work.
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4 4 . 6 2 . 0 1 0 . ‘ P u r p o s e  of §§ _ _ _ _ _
is the purpose^ of *§§_________________of
m i n i m u m  p r o c e d u r a l  r e q u i r e m e n t s  for the 
r e p e a l  of a d m i n i s t r a t i v e  r e g u la ti o ns .  Nothing 
o f  t hi s c h a p t e r  r e p e a l s  or d i m i n i s h e s  additional 

r e q u i r e m e n t s  i m p o s e d  by any s t a t u t e .

S e c .
h a p t e r .  It 
o e s t a b l i s h  

a m e n d m e n t  or

§§   :____________

 of this
this chapter 

adoption,
in



Sec. 4 4 . 6 2 . 0 2 0 .  R e g u l a t i o n s  re quired,
(a) S u b j e c t  to "the 'exemption set forth in s u bs e ct i on 

(b) , every rule, r e g u l a t i o n ,  o r d e r  or s t a n d a r d  of general 
a p p l i c a t i o n  a d o p t e d  by a s t a t e  a g e n c y  to imple ment, interpret 
or make s p e c i f i c  the l aw  e n f o r c e d  or a d m i n i s t e r e d  by it, or to 
g o v e r n  its p r o c e d u r e ,  is v a l i d  o n y  if it is p r o m u l g a t e d  by the 
a g e n c y  as a r e g u l a t i o n  u n d e r  the p r o c e d u r e s  set forth in 
s e c t i o n s  of t h i s  c h a p t e r .  T h e  t e r m  " r e g u l a t i o n "  includes 
manuals, p o l i c i e s ,  i n s t r u c t i o n s ,  g u i d e s  to en f or c em e nt , 
i n t e r p r e t a t i v e  b u l l e t i n s ,  i n t e r p r e t a t i o n s  and the like, which 
h a v e  the e f f e c t  o f  r u l e s,  o r d e r s ,  r e g u l a t i o n s  or s t a n d a r d s  of 

g e n e r a l  appiiccition.

(b) T h e  t e r m  " r e g u l a t i o n "  d o e s  not in cl ud e (1) a rule 
or p o li cy  r e l a t i n g  o n l y  to i n t e r n a l  m a n a g e m e n t  of; a state 
agency, or (2) a f o r m  p r e s c r i b e d  by  a state a g e n c y  or 
i n s t r u c t i o n s  r e l a t i n g  to the u se of  the form.

(c) T h e _________________________ m a y  by • re gula t io n

p r e s c r i b e  d e t a i l e d  r u l e s  to i m p l e m e n t  this s e c t i o n  by 
d e s c r i b i n g  w h a t  k i n d s  of " i n t e r n a l  p o l i c i e s "  are exempt.

COM ME NT : A d a p t a t i o n  of A. S. 4 4 . 6 2 . 6 4 0 ( a ) ( 2 ) ,  whic h is a

"s tuffed d e f i n i t i o n "  of the t e r m  " r e g u l a t i o n . "



C O M M E N T : A d a p t a t i o n  of A.S. 4 4 . 6 2 . 0 6 0 .

• r y
on-mak ing 

Law in the 
s r e g u l a t i o n s  and shall adhere to 

t he  " D r a f t i n g  M a n u a l  for A d m i n i s t r a t i v e  R e g u l a t i o n s "  publi shed 
pi r s u a n t  to § 40 of this ch a pt er .

(b) T h e  D e p a r t m e n t  of L a w  s h a l l  a d v i s e  the agencies
o n  l e g a l  m a t t e r s  relevant; to the p r o m u l g a t i o n  of regulations. 
In a dd it i o n ,  the d e p a r t m e n t  s h a l l  p r e p a r e  a w r i t t e n  statement
of  , a p p r o v a l  or d i s a p p r o v a l  a f t e r  e a c h  r e g u l a t i o n  has been

r e v i e w e d  in o r d e r  to d e t e r m i n e
(1) its l e g a l i t y ,  c o n s t i t u t i o n a l i t y  and 

c o n s i s t e n c y  w i t h  o t h e r  r e g u l a t i o n s ;
(2) the e x i s t e n c e  of  s t a t u t o r y  a u t h o ri ty  and the 

c o r r e c t n e s s  of  the r e q u i r e d  c i t a t i o n  o f  s t a t u t o r y  a ut h or it y 
f o l l o w i n g  e a c h  se ct i on ;

(3) its c l a r i t y ,  s i m p l i c i t y  of exp ression and 
a b s e n c e  of  p o s s i b i l i t y  of m i s a p p l i c a t i o n ;  and

(4) c o m p l i a n c e  w i t h  t h e  D r a f t i n g  Manual for 
A d m i n i s t r a t i v e  R e g u l a t i o n s .



s hall
M a n u a l
st yle

• «

_ . 1  rn nan Dra'fting Manual. The  _____________ __
Sec. * 4. 6 2.  • r e v i s e  w h e n  n e c e s s a r y  a "D ra fting

Pr,e p a r ^ m ? n f S t r a t i v e  R e g u l a t i o n s "  w h i c h  p r e s c r i b e s  the

and° f o r m s  for r e g u l a t i o n s  p r o m u l g a t e d  under t h i s  chapter.

9

C O M M E N T :  A d a p t a t i o n  o f  A . S .  4 4 . 6 2 . 0 5 0 .



Se c 4 4 . 6 2 . 0 4 5 . '  S t a t u t o r y  A u t h o r i t y .  No regulation
a d o p t e d  u n d e r  this chapter is v a l i d  u n l e s s  bo t h  g e n e r a l

% t a t u t o %  s e c t i o n s  b e i n g  i m p l e m e n t e d *  i n t e r p r e t e d  or ,ade clear 
b y  t h e  r e g u l a t i o n  are c i t e d  ̂ m e d i a t e l y  f o l l o wi ng  its text.

C O M M E N T :  A d a p t a t i o n  of A.S. 4 4 . 6 2 . 0 4 0 ( 8 ) .



Sec. 4 4 . 6 2 . 0 5 0 .  ' N o t i c e  of p r o p o s e d  ac ti o n.  (a) At

l ea st  30 d a y s  b e f o r e  the a d o p t i o n ,  a m e n d m e n t  or r e p e a l  of a 
regulation, n o t i c e  of the p r o p o s e d  a c t i o n  s h a l l  be

(1) p u b l i s h e d  in a n e w s p a p e r  of g e n e ra l
s ta t ew id e  c i r c u l a t i o n  and in the n e x t  p e r i o d i c  issue  of the 
A l a s k a  A d m i n i s t r a t i v e  J o u r n a l ;

(2) m a i l e d  to e v e r y  p e r s o n  w h o  h a s  filed a
r e q u e s t  for n o t i c e s  of p r o p o s e d  r e g u l a t i o n s  w i t h  the state
agency;

(3) if the a g e n c y  is w i t h i n  a d e p a r t m e n t ,  m a il ed  
or d e l i v e r e d  to the c o m m i s s i o n e r  of the d e p a r t m e n t ;  and

(4) f u r n i s h e d  to all  i n c u m b e n t  s t a t e  l e g i sl a to r s.
(b) If tho f o r m  or m a n n e r  of n o t i c e  is p r e s c r i b e d  by 

sta tute, in a d d i t i o n  to the r e q u i r e m e n t s  o f  fl in g and m a i li ng  
n ot i ce  under t h i s  c h a p t e r ,  the. n o t i c e  s h a l l  be publi sh e d,  
'posted, m a i l e d ,  f i l e d  or o t h e r w i s e  p u b l i c i z e d  as p r e s c r i b e d  by 
the statute.

(c) In a d d i t i o n  to the r e q u i r e m e n t s  s e t  fo rt h in
s u b s e c t i o n s  (a) a n d  (b) of t h es e  s e c t i o n s ,  an a g e n c y  m a y  use 
a d d i t i o n a l  m e a s u r e s  to g i v e  n o t i c e  o f  the p r o p o s e d  ac ti on.

(d) T h e  f a i l u r e  to m a i l  n o t i c e  to a p e r s o n  as
p r o v i d e d  in p a r a g r a p h s  (2) - (4) of s u b s e c t i o n  (a) of this
s e c t i o n  does n o t  i n v a l i d a t e  an a c t i o n  t a k e n  by an a g e n c y  under
this chapter.

C O W E N T ; A d a p t a t i o n  o f  A . S .  4 4 . 6 2 . 1 9 0 .



§44.62.070 - F i s c a l  n o t e s  a n d  r e g u l a t o r y  a n a l y s i s .  (a) If the 

a d o p t i o n ,  a m e n d m e n t ,  or r e p e a l  of a r e g u l a t i o n  w o u l d  r e q u ir e  

i n c r e a s e d  a p p r o p r i a t i o n s  b y  the S t a t e ,  then, p r i o r  to giv ing  

n o t i c e  of the p r o p o s e d  a c t i o n  u n d e r  § .050, the d e p a r t m e n t  or 

a g e n c y  a f f e c t e d  sha.ll p r e p a r e  a f i s c a l  no te  s e t t i n g  forth an 

e s t i m a t e  o f  t he a p p r o p r i a t i o n  i n c r e a s e  for the f i s c a l  year f o l­

lo w i n g  a d o p t i o n ,  a m e n d m e n t ,  or r e p e a l  of the r e g u l a t i o n  and for 

at l e a s t  two s u c c e e d i n g  f i s c a l  y e a r s .  In the e v e n t  the r e g u l a­

tion as a d o p t e d  v a r i e s  f r o m  the o r i g i n a l  p r o p o s e d  r e g u l a t i o n  in 

s u c h  a m a n n e r  as to  m a k e  the o r i g i n a l  f iscal not e in a pp l ic ab l e,  

an a m e n d e d  f i s c a l  n o t e  a d d r e s s e d  to the m o d i f i e d  p r o p o s e d  r e g u­

lat i o n  sh all b e  p r e p a r e d  p r i o r  to its a d o p t i o n .

M

(b) An a g e n c y  s h a l l  i s s u e  a r e g u l a t o r y  a n a l y s i s  with 

r e s p e c t  to the a d o p t i o n ,  a m e n d m e n t  or rep ea l of a r e g u l a t i o n  if, 

w i t h i n  15 d a y s  a f t e r  the p u b l i s h e d  n o t i c e  of a d o p t io n,  amendmen t 

or repeal, a w r i t t e n  r e q u e s t  for the a n a l y s i s  is filed in the 

o f f i c e  of the L i e u t e n a n t  G o v e r n o r  b y  the G o v e r n o r ,  the A d m i n i s­

tr a t i v e  R u l e s  R e v i e w  C o m m i t t e e  o r  5 0  A laska  c i t i z e n s  signing a 

s i n g l e  r e q u e s t .  A c e r t i f i e d  c o p y  of the filed r e q u e s t  must be 

f o r w a r d e d  i m m e d i a t e l y  by  the L i e u t e n a n t  G o v e r n o r  to the agency.

(1) E x c e p t  to the e x t e n t  the w r i t t e n  request 

e x p r e s s l y  w a i v e s  a n y  o n e  or  m o r e  of the fo l lo wi n g,  the r e g u l a­

tory a n a l y s i s  m u s t  c o n t a i n :

(A) A d e s c r i p t i o n  of the c l a s s e s  of persons 

w h o  w i l l  p r o b a b l y  b e  d i r e c t l y  afff :ted by the p r o p o s e d  adoption, 

a m e n d m e n t  or r e p e a l ,  i n c l u d i n g  t h o s e  c l a s s e s  that will bear the



o r  repea l;

(B) A d e s c r i p t i o n  of the p r o b a b l e  

q u a n t i t a t i v e  a n d  q u a l i t a t i v e  i m p a c t  of the p r o p o s e d  adoption, 

a m e n d m e n t  o r  r e p e a l ,  e c o n o m i c  or o t h e r w i s e ,  up o n the affe cted 

c l a s s e s  of  p e r s o n s ;

(C) The p r o b a b l e  c o s t  to a ny  o t h e r  agency 

f o r  th e i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  of the p r o p o s e d  adoption, 

a m e n d m e n t  o r  r e p e a l  a n d  any a n t i c i p a t e d  a f f e c t  on s t at e 

re ve n ue s ;

(D) An a n a l y s i s  c o m p a r i n g  the pr o ba b le  cost 

a n d  b e n e f i t s  of the p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or repeal to 

the p r o b a b l e  c o s t  an d b e n e f i t s  of in a ct io n ;

(E) An a n a l y s i s  that d e t e r m i n e s  whether  

there are le ss  c o s t l y  m e t h o d s  or less i n t r u s i v e  m e t h o d s  for

a c h i e v i n g  the  p u r p o s e  of the p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or

re peal; a nd

(F) A list of the a l t e r n a t i v e  met ho d s for

a c h i e v i n g  the p u r p o s e  of the p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or

r e pe a l that -ere s e r i o u s l y  c o n s i d e r e d  b y  the a g e n c y  and the 

r e a s o n s  w h y  they wer e r e j e c t e d  in f a v o r  of the p r o p o s e d  

adoption,  a m e n d m e n t  or repeal.

(c) A c o n c i s e  s u m m a r y  of the r e g u l a t o r y  an a l ys i s must be 

publis».° i in an a d m i n i s t r a t i v e  j o u r n a l  or a n e w s p a p e r  -of general 

c i r c u l a t i o n  in the s t a t e  at l e a s t  10 d a y s  b e f o r e  the earliest c-fl



(1) The e n d  of the p e r i c d  duri n g w h ic h p e r so n s may 

m a k e  w r i t t e n  s u b m i s s i o n s  on the p r o p o s e d  a d op t io n,  a m e n d m e n t  or 

r e p e a l ;  or

(2) The d a t e  of a n y  r e q u i r e d  oral p r o c e e d i n g  on

t h e  p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or re pe al .

*

(d) T h e  p u b l i c  s u m m a r y  of the r e g u l a t o r y  a n a l y s i s  must 

a l s o  i n d i c a t e  w h e r e  p e r s o n s  m a y  o b t a i n  c o p ie s of the full text 

of the r e g u l a t o r y  a n a l y s i s  a n d  when, wh er e and how persons may 

p r e s e n t  t h e i r  v i e w s  on the p r o p o s e d  a do p ti on , a m e n d m e n t  or 

r e p e a l .

(e) T h e  s u f f i c i e n c y  a n d  a c c u r a c y  of the c on te n t s  of the 

r e g u l a t o r y  a n a l y s i s  r e q u i r e d  b y  th is  s e c t i o n  is not subj ec t to 

j u d i c i a l  r e v i e w .



Sec. 4 4 . 6 2 . 0 8 0 .  P u b l i c  p r o c e e d i n g s .  (a) On  the 
d a t e  a nd  at t h e  t i m e  and p l a c e  d e s i g n a t e d  in t h e  n o t i c e  the 
a g e n c y  shall g i v e  e a c h  i n t e r e s t e d  p e r s o n  or h i s  a u t h o r i z e d  
r e p r e s e n t a t i v e ,  o r  b o t h ,  t h e  o p p o r t u n i t y  to p r e s e n t  sta te ments,  
a r g u m e n t s ,  o r  c o n t e n t i o n s  in w r i t i n g ,  w i t h  or w i t h o u t  o p p o r­
t u n i t y  to p r e s e n t  t h e m  o r a l l y .  T h e  s t a t e  a g e n c y  s h a l l  con si de r 
a l l  r e l e v a n t  m a t t e r  p r e s e n t e d  to it b e f o r e  a d o p t i n g ,  a m e n d in g 
o r  r e p e a l i n g  a r e g u l a t i o n .

(b' A t  a h e a r i n g  u n d e r  t h i s  s e c t i o n  the a g e n c y  or  
i t s  a u t h o r i z e d  r e p r e s e n t a t i v e  m a y  a d m i n i s t e r  o a t h s  or  a f f i r m a­
tions, -and m a y  c o n t i n u e  o r  p o s t p o n e  t h e  h e a r i n g  to th e time and 
p l a c e  w h i c h  it d e t e r m i n e s .



Sec. 4 4 . 62 .0 6 0.  " C o n t e n t s  of notice. (a) The no ti c e  
of p r o p o s e d  a d o p t i o n ,  a m e n d m e n t  or r e pe a l of a r e g u l a t i o n  shal l 
i n c l u d e

(1) a s t a t e m e n t  of  the time, p l a c e  and n at u re  of 
p r o c e e d i n g s  for ado pt i on ,  a m e n d m e n t  or r e pe a l of the regul a ti o n;

(2) r e f e r e n c e  to the a u t h o r i t y  u nd er  w h i c h  the 
r e g u l a t i o n  is p r o p o s e d  and a r e f e r e n c e  to the p a r t i c u l a r  co d e  
s e c t i o n  or o t h e r  p r o v i s o n s  o f  l a w  w h i c h  are b e i n g  i m pl em ented, 
i n t e r p r e t e d  or m a d e  s p e c i f ic ;

(3) an i n f o r m a t i v e  s u m m a r y  of the p r o p o s e d  
s u b j e c t  of a g e n c y  action;

(4) o t h e r  m a t t e r s  p r e s c r i b e d  by a s t a t u t e  

a p p l i c a b l e  to the s p e c i f i c  a g e n c y  or to the s p e c i f i c  r e g u l a t i o n  
or c l a s s  of r e g u l a t i o n s ;  and

(5) a s u m m a r y  of  the f i s c a l  i n f o r m a t i o n  re q ui r e d  
to b e  p r e p a r e d  u n d e r  A.S. 4 4 . 6 2 . 0 7 0 ( a ) ,  if a p p l i c a b l e .

(b) A  r e g u l a t i o n  w h i c h  is a d o pt e d,  a m e n d e d  or 
r e p e a l e d  m a y  v a r y  in c o n t e n t  f r o m  the i n f o r m a t i v e  s u m m a r y  
s p e c i f i e d  in (a) (3) of thi s s e c t i o n  if the s u b j e c t  m a tt er  of 
the r e g u l a t i o n  r e ma i ns  the s a m e  and the i n f o r m a t i v e  s u m m a r y 
c o n t a i n e d  in the o r i g i n a l  n o t i c e  was- c o m p r e h e n s i v e  of the 
r e g u l a t i o n  a s  f i n a l l y  a d o p t e d ,  so as r e a s o n a b l y  to a ssure that 
m e m b e r s  of t he  p u b l i c  a re n o t i f i e d  of  the p r o p o s e d  su b je c t of 
a g e n c y  a c t i o n  in order for t h e m  to d e t e r m i n e  w h e t h e r  their 
i n t e r e s t s  c o u l d  be a f f e c t e d  b y  a g e n c y  a c t i o n  on th at  subject.

C O M M E N T : A d a p t a t i o n  of A.S. 4 4 . 6 2 . 2 0 0 .
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• • #
Sec. .085. T i m e *’ and M a n n e r  of A d o p t i o n  of

R e g u l a t i o n s .  (a) An a g e n c y  m a y  n ot  a d o p t  a r e g u l a t i o n  until 
the  p e r i o d  for m a k i n g  w r i t t e n  s u b m i s s i o n s  and oral
p r e s e n t a t i o n s  t h e r e o n  h a s  e x p i r e d .

(b) W i t h i n  [180] d a y s  f o l l o w i n g  (i) p u b l i c a t i o n  of 
the  n o t i c e  of p r o p o s e d  rule a d o p t i o n ,  or (ii) the end of oral 
p r o c e e d i n g s  t h e r e o n ,  an  a g e n c y  s h a l l  e i t h e r  a do p t a r egulatio n 
p u r s u a n t  to the r u l e - m a k i n g  p r o c e e d i n g  or t e r m i n a t e  the 
p r o c e e d i n g  by  p u b l i c a t i o n  or a n o t i c e  to that e f f e c t  in the 

A l a s k a  A d m i n i s t r a t i v e  J o u r n a l .

(c) B e f o r e  t he  a d o p t i o n  of. a r e gu l at i on , an age nc y

s h a l l  c o n s i d e r  a l l  w r i t t e n  and o r a l  s u b m i s s i o n s  received 
p u r s u a n t  to § 080 o f  t h i s  c h a p t e r .

%
(d) W i t h i n  th e s c o p e  of its d e l e g a t e d  a ut ho ri ty, an

a g e n c y  m a y  u t i l i z e  its o w n  e x p e r i e n c e ,  t e c h n i c a l  compet en ce , 
s p e c i a l i z e d  k n o w l e d g e  a n d  j u d g m e n t  in the a d o p t i o n  of a rule.

C O M M E N T :  A d a p t a t i o n  of R e v i s e d  M o d e l  A P A  § 3-106.



Sec. 090. E x p l a n a t o r y  Statement. (a) At the time it 

a d o p t s  a r e g ul a ti on ,  an a g e n c y  shall also issue a c o n c i s e  
e x p l a n a t o r y  s t a t e m e n t  c o n t a i n i n g :

(1) the p r i n c i p a l  reasons for and a g a i n s t  the
r e g u l a t i o n  c o n s i d e r e d  by the agency;

(2) its r e a s o n s  for ado p ti ng  the re gu l a t i o n ;

(3) its r e a s o n s  for re ject in g the a r g u m e n t s

a g a i n s t  a d o p t i o n  of  the r e g u l a t i o n ;  and

(4) an i n d i c a t i o n  of any c h a n g e  b e t w e e n  the text  
o f  the p r o p o s e d  r e g u l a t i o n  c o n t a i n e d  in the p u b l i s h e d  n o t i c e  of 
p r o p o s e d  a d o p t i o n  and the t e x t  of the r e g u l a t i o n  as f i n a l l y
a d o p t e d ,  w i t h  the r e a s o n s  for any change.

(b) U p o n  j u d i c i a l  r e v i e w  of the l a w f u l n e s s  of an 
a g e n c y  r e gu l at io n , a c o u r t  m a y  not c o n s i d e r  any reason for
a d o p t i n g  the r e g u l a t i o n  t h a t  w a s  not relied on by the a g e n c y  in 
its e x p l a n a t o r y  s t a t e m e n t ,  nr any r e p r e s e n t a t i o n s  m a d e  by the 
a g e n c y  that are i n c o n s i s t e n t  w i t h  the e x p l a n a t o r y  state me nt.

C O M M E N T :  A d a p t a t i o n  o£  R e v i s e d  M o d e l  A P A  S 3-110.



Sec. 44 . 62. 095'.' F i l i n g  R e g u l a t i o n s .  E ve ry  state 
h u  s t a t u t e  poss'esses r e g u l a t i o n - m a k i n g  authority 

f t  t o  t he lieu t e n a n t  g o v e r n o r  for f il i ng  a certified 
o r i g i n a l  a nd o n e  d u p l i c a t e  c o p y  of e v e r y  r e g u l a t i o n  or order of 

r e p e a l  a d o p t e d  by  it.

C O M M E N T :  A d a p t a t i o n  o f  A.S. 4 4 . 6 2 . 0 4 0 .



S e c  44. 62. 100:' V o l u n t a r y  P u b l i c a t i o n .  A s tate
to th e l i e u t e n a n t  g o v e r n o r  for p u b l i c a t i o n  a 

a g e n c y  m a y  “ h „ “  ''t f  a R e g u l a t i o n  v h i c h  is s u b j e c t

t o ^ o n e ^ o f  ° \he e x c e p t i o n s  s e t  o u t 9 in § 020 to the te rm

1 regulation.

C O M M E N T :  A d a p t a t i o n  o f  A . S .  4 4 . 6 2 . 1 2 0 .



Sec. 4 4 . 6 2 . 1 1 0 .  E n d o r s e m e n t  a n d  F i l i n g .  (a) The
l i e u t e n a n t  g o v e r n o r  ma y a c c e p t  a r e g u l a t i o n  or o r d e r  of repeal
for filing o n l y  if it is a c c o m p a n i e d  b y  the following
s u p p o r t i n g  d o c u m e n t s :

(1) C e r t i f i e d  c o p y  of the n o t i c e  r e q u i r e d  under

§  ;
(2) A f f i d a v i t  of p u b l i c a t i o n  of n o t i c e ;

(3) A f f i d a v i t  of c o m p l i a n c e  w i t h  ot he r notice
r e q u i r e m e n t s ;* *

(4) A t t o r n e y  g e n e r a l ' s  s t a t e m e n t  of approval
r eq ui red by  § _______;

(5) F i s c a l  not e or, if a p p l i c a b l e ,  amended
fiscal, note r e q u i r e d  b y  § ______ ;

(6) R e g u l a t o r y  a n a l y s i s ,  if a p p l i c a b l e ,  issued
u nd er  § ;

(7) E x p l a n a t o r y  s t a t e m e n t  i s s u e d  u n d e r  § ______ ;
and

(8) O r d e r  of a d o p t i o n  e x e c u t e d  by the official
a doptin g the r e g u l a t i o n  or the o r d e r  o f  r e p e a l .

(b) U p o n  r e c e i p t  of a r e g u l a t i o n  and supporting 
d o c u m e n t a t i o n ,  t h e  l i e u t e n a n t  g o v e r n o r  s h a l l  (1) endorse on 
e ac h  r e g u l a t i o n  or o r d e r  of r e p ea l  and s u p p o r t i n g  document 
filed by him, t h e  time and d a t e  of f i l i ng , a n d  (2) maintain a 
p e r m an e nt  f i l e  o f  the c e r t i f i e d  c o p i e s  of  regulations, order* 
of repeal a nd  s u p p o r t i n g  d o c u m e n t a t i o n  for p u b l i c  inspection.

,1 •

C O M M E N T :  A d a p t a t i o n  o f  A. S.  4 4 . 6 2 . 0 8 0  a n d  0 6 0 ( c ) .
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Sec. 4 4 . 6 2 . 1 2 0 .  P r e s u m p t i o n s  f r o m  fi li ng . (a) The 
f iling of a c e r t i f i e d  c o p y  of a r e g u l a t i o n  or an o r d e r  of 
rep ea l by the l i e u t e n a n t  g o v e r n o r  r a i s e s  the r e b u t t a b l e  
p r e s u m p t i o n s  t h a t

(1) it was d u l y  a d o p t e d ;
(2) it w as d u l y  f i l e d  an d  m a d e  a v a i l a b l e  for 

p u b l i c  i n s p e c t i o n  in the l i e u t e n a n t  g o v e r n o r ' s  o f f i c e  at the 
day and h o u r  e n d o r s e d  on it;

(3) all r e q u i r e m e n t s  of this c h a p t e r  and the 
r e g u l a t i o n s  r e l a t i v e  to the r e g u l a t i o n  hav e be ?n  complied, 

wi th  ;
(4) the t e x t  of the c e r t i f i e d  cop y of a 

r e g u l a t i o n  or o r d e r  of r e p e a l  is the t ex t  of the r e g u l a t i o n  or 
o r d e r  o f  r e p e a l  as a d o p t e d .

(b) T he c o u r t s  s h a l l  t a k e  j u d i c i a l  noti ce  of the 
c o n t e n t s  of  the c e r t i f i e d  c o p y  of ea ch  r e g u l a t i o n  and of each 
o r d e r  of r e p e a l  d u l y  filed.

C O M ME NT :  T h i s  is an a d a p t a t i o n  of AS  4 4 . 6 2 . 1 0 0 .



Sec. 4 4 . 62. 130.'*' C o d i f i c a t i o n  and P u b l i c a t i o n .  The 

l ie u te n a n t  g o v e r n o r  s h al l  » p r o v i d e  for the c o nt i nu i ng  
c o mp i la ti on, c o d i f i c a t i o n  and p u b l i c a t i o n ,  with_ q ua r te rl y 
sup ple me nt s, of all  r e g u l a t i o n s  f i l e d  by his office, or of 
a p p r o p r i a t e  r e f e r e n c e s  to any r e g u l a t i o n s  the p r i n t i n g  of which 
he finds to be i m p r a c t i c a l ,  s uc h  as d e t a i l e d  s c h e d u l e s  of forms 
o t h e r w i s e  a v a i l a b l e  to the public, or w h i c h  are of limited or 
p a r t i c u l a r  a p p l i c a t i o n .  • T h e  p u b l i c a t i o n  of compiled 
r e g u l a t i o n s  is the A l a s k a  A d m i n i s t r a t i v e  C o d e .  The q ua r te rl y  
s u pp l e m e n t s  to it are the A l a s k a  A d m i n i s t r a t i v e  Code 

Supplements.. A l l  r e g u l a t i o n s  w h i c h  are f i l e d  b y  the first day 
of the m o n t h  p r e c e d i n g  p u b l i c a t i o n - s h a l l  be  p u b l i s h e d  in the 
Co de  S u p p l e m e n t  for t h a t  q u a r t e r .  If d u r i n g  qu ar te r no 
regu lation, a m e n d m e n t  or or de r of r e p e a l  h a s  b e e n  filed the 
r e g u l a r  q u a r t e r l y  C o d e  S u p p l e m e n t  s h a l l  be p u b l i s h e d  reflecting 
that fact. •,

C O M M E N T :  A d a p t a t i o n  o f  A. S . 4 4 . 6 2 . 1 3 0 .



(a) The p u b l i c a t i o n •of a r e g u l a t i o n  in the A l a s k a  A d m i n i s t r a­
tive C o d e  or  C o d e  S u p p l e m e n t  r a i s e s  a r e b u t t a b l e  p r e s u m p t i o n  
that the text of  the r e g u l a t i o n  as so publ'ish'ed is" the text of

the r e g u l a t i o n  a d o p t e d .
(b) T h e  '“o a r t s  s h a l l  ta k e  j u d i c i a l  r o t ic e  of the

c o n t e n t s  of e a c h  r e g u l a t i o n  o r  n o t i c e  of the repeal  of a 
r e g u l a t i o n  p r i n t e d  in the A l a s k a  A d m i n i s t r a t i v e  Co d e  or Code

S u p p l e m e n t .

S e c .  4 4 . 6 2 . 1 4 0 .  P r e s u m p t i o n s  f r o m  p u b l i c a t i o n .

COMi-iLNT: T h i s  is an a d a p t a t i o n  of AS n . 62.110.



Sec. *4.62. 160. *' E f f e c t i v e  Date. A r e g u l a t i o n  or an 
o r d e r  of r e p e a l  f i l e d  by, t he l i e u t e n a n t  g o v e r n o r  becomes
e f f e c t i v e  on the 3 0 t h  d a y  after its p u b l i c a t i o n  in the Alas k a 
A d m i n i s t r a t i v e  J o u r n a l  u n l e s s

(1) o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d  by the 
s t a t u t e  under w h i c h  t h e  r e g u l a t i o n  or o r d e r  of repeal is
a d o p t e d ,  in wh ic h, e v e n t  it b e o c m e s  e f f e c t i v e  on the day

p r e s c r i b e d  b y  the s t a t u t e ;

(2) it is o u t s i d e  the sc o pe  of the defir.fcion of
the te rm  " r e g u l a t i o n "  c o n t a i n e d  in § 020(a) of th is  chapter, in
w h i c h  event it b e c o m e s  e f f e c t i v e  u p o n  filing by the lieutenant  
g o v e r n o r  or u p o n  a l a t e r  d a t e  s p e c i f i e d  by  the s t at e  agency in 
a w r i t t e n  i n s t r u m e n t  s u b m i t t e d  w i t h ,  or as p a r t  of, the
r e g u l a t i o n  or o r d e r  o f  r » pe a l;

(3) it is an e m e r g e n c y  r e g u l a t i o n  or order of
r e p e a l  a d op t ed  u n d e r  § 170 of thi s c h a p t er ,  in w h i c h  case the
w r i t t e n  f i n d i n g  r e q u i r e d  under th at  p r o v i s i o n  shall be
s u b m i t t e d  to the l i e u t e n a n t  g o v e r n o r ,  t o g e t h e r  wi t h the
e m e r g e n c y  r e g u l a t i o n  or o r d e r  of repeal, whic h,  in that event 
only, b e c o m e s  e f f e c i v e  up on  fil in g by  the l i e u t e n a n t  gov ernor 
or upo n a later d a t e  s p e c i f i e d  by the state a g e n c y  in a wr itten 
i n s t r u m e n t  s u b m i t t e d  w i t h ,  or as p a r t  of, the re g ul a ti on  or
o r d e r  of repeal; a n d

(4) a l a t e r  d a t e  is pre sc r bed by the state
a g e n c y  in a w r i t t e n  i n s t r u m e n t  s u b m i t t e d  wi.h, or as part of, 

the r e g u l a t i o n  or o r d e r  of repeal.

. . . . .

C O M M E N T : A d a p t a t i o n  o f  A.S. 4 4 . 6 2 . 1 8 0 .



Sec. 4 4 . 6 2 . 1 7 0 . -  Em er ge ncy R e g u l a t i o n s .  A regulation 
or o rcer of  r e p e a l  may be adopted as an e m e r g e n c y  regul ation or 
or der of r e p e a l  if a state a g e n c y  m a k e s  a w r i t t e n  finding, 
i n c l u d i n g  a s t a t e m e n t  of the f a c t s  w h i c h  c o n s t i t u t e  the 
e me r ge nc y , t h a t  the a doptio n of the r e g u l a t i o n  or order of ' 
rep eal is n e c e s s a r y  for the i m m e d i a t e  p r e s e r v a t i o n  cf the 
p u b l i c  p e a c e ,  hea lt h , safety * or * g e n e r a l  welfare . * The
r e q u i r e m e n t s  o f  §§ ________________  of this c h a p t e r  do not
a p p l y  to the i n t i a l  a d o p t i o n  of e m e r g e n c y  r e g u l a t i o n s ;  however, 
upon a d o p t i o n  o f  an e m e r g e n c y  r e g u l a t i o n ,  t he  a d o p t i n g  agency 
s ha l l i m m e d i a t e l y  s u b m i t  a c o p y  of it to the lieutenant 
g o v e r n o r  for f i l i n g  and for p u b l i c a t i o n  in the Alaska 
A d m i n i s t r a t i v e  J o u r n a l ,  and w i t h i n  fi ve  d a y s  a ft er adoption, 
the a g e n c y  s h a l l  g i v e  notice of the a d o p t i o n  in a c c o r d a n c e  with
§ _____________  of this chapter. F a i l u r e  to g i v e  the required
n o ti c e w i h t i n  f i v e  d a y s  after a d o p t i o n  w i l l  r e s u l t  in automatic 
e x p i r a t i o n  o f  t he r e g u l a t i o n  a t  the end of the t e n t h  day after 
its a d o p t i o n .  It is the state p o l i c y  t h at  e m e r g e n c i e s  are held 
to a m i n i m u m  a n d  a r e  r a r e l y  found to e x is t.

C O M M E N T : A d a p t a t i o n  o f A.S. 4 4 . 6 2 . 2 5 0  a n d  .2 70.



t *
Sec. 4 4 . 6 2 . 1 8 0 .  L i m i t a t i o n  on E f f e c t i v e  Period of 

E m e r a e n c y  R e g u l a t i o n s .  (ar) “ *No r e g u l a t i o n  a d o p t e d  as an 
e m e r g e n c y  r e g u l a t i o n  r e m a i n s  in e f f e c t  mor e than 90 days unless
the a d o pt in g  a g e n c y  c o m p l i e s  w i t h  §S ____________  this ch ap t e r

d u r i n g  the 9 0 - d a y  pe ri o d .

(b) B e f o r e  the e x p i r a t i o n  o f  the 9 0 - d a y  period, the 
a g e n c y  shall t r a n s m i t  to the l i e u t e n a n t  g o v e r n o r  for filing a
c e r t i f i c a t i o n  th a t  §§_________________________and ___________     °f
thi s  c h a p t e r  w e r e  c o m p l i e d  w i t h  befo r e s u b m i t t i n g  the 
r e g u l a t i o n  to the l i e u t e n a n t  g o v e r n o r ,  or that the agenc y 
c o m p l i e d  w i t h  t ho s e s e c t i o n s  w i t h i n  the 9 0 - d a y  pe ri od. Fa il ure 
to so c e r t i f y  r e p e a l s  the e m e r g e n c y  r e g u l a t i o n ;  it m a y  not be 
r e n e w e d  or r e f i l e d  as an e m e r g e n c y  r e g u l a t i o n .

C O M M E N T :  A d a p t a t i o n  o f A .S . 4 4 . 6 2 . 2 6 0 .



Sec. 4 4 . 6 2 . 1 9 0 .“ R i g h t  to P e t i t on . A n y  person may
p e t i t i o n  an a g e n c y  for t h e ^ a d o p t i o n , a m e n d m e n t  or repeal of a
regulation. T h e  p e t i t i o n  shall st at e c l e a r l y  and c o n c i s e l y

(1) th e s u b s t a n c e  or n a t u r e  of the regulation,

am en d me n t or r e p e a l  requ es te d; ^

(2) the reasons for the r equest; and

(3) r e f e r e n c e  to the a u t h o r i t y  of the agency to 

take the a c t i o n  r e q u e s t e d .

C O M M E N T :  A d a p t a t i o n  of A.S. 4 4 . 6 2 . 2 2 0 .



Sec. 44 . 62. 200.“ P r o c e d u r e  on P e t i t i o n .  (a) Upon 

r e c e i p t  of a p e t i t i o n  req^es.t i*ng the ad o pt i on ,  am e nd m en t or 
r e p e a l  of a r e g u l a t i o n ,  a s t a t e  a g e n c y  shall, w i t h i n >30 d a y s , 
e i t h e r  (1) d e n y  the p e t i t i o n  in w r i t i n g ,  w h i c h  s h a l l  include a 
s t a t e m e n t  of r e a s o n s  for d e n i a l ,  or  (2) i n i t i a t e  the pr oc e du re s  
set f o r t h  in thi s c h a p t e r  for t h e  p r o m u l g a t i o n  of a regulation.

(b) If the p e t i t i o n  s e e k s  p r o m u l g a t i o n  of an 
e m e r g e n c y  r e g u l a t i o n  or o r d e r  o f  repea l,  the a g e n c y  shall, 
w i t h i n  10 d a y s ,  e i t h e r  (1) d e n y  t h e  p e t i t i o n  in wr i ti ng ,  w hi ch 
s h a l l  i n c l u d e  a s t a t e m e n t  of the a g e n c y ' s  r e a s o n s  for denial, 
or (2). p r o m u l g a t e  the e m e r g e n c y  r e g u l a t i o n  or o r d e r  of repeal
p u r s u a n t  to the p r o c e d u r e  p r e s c r i b e d  in . § ________  of this

c h a p t e r .

C O M M E N T :  A d a p t a t i o n  o f  A.S. 4 4 . 6 2 . 2 3 0 .



BBS M B■ V \ .. _ -'v:V>. • . . i r  ■% -I
* u

Sec. 44.62.2101' L i m i t a t i o n  on  R e t r o a c t i v e  Action.

(a) If a 
pr imar ily 
only. A 
pr imarily 
o n l y  if

— ^ « U * .  • * - x w  • w  — ... — —  f ’ -

r e g u l a t i o n  a d o p t e d  by *an a g e n c y  u n d e r  this chapte r is 
l e g i s l a t i v e ,  the r e g u l a t i o n  has p r o s p e c t i v e  effec t 
r e g u l a t i o n  a d o p t e d  u n d e r  this c h a p t e r  which is 

an " i n t e r p r e t a t i v e  r e g u l a t i o n "  h as  r e t r o a c t i v e  eff ec t

the a g e n c y  a d o pt in g it has
i n c o n s i s t e n t  r e g u l a t i o n  and has f o l l o w e d  
c o n d u c t  i n c o n s i s t e n t  w i t h  the r e g u l a t i o n ,  
to foll ow a n y  c o u r s e  of c o n d u c t  is 
i n c o n s i s t e n t  c o n d u c t .

a d o p t e d  no earlier 
no e a r l i e r  course of 

S i l e n c e  or failure 
c o n s i d e r e d  earlier

(b) F o r  p u r p o s e s  of th is s e c t i on ,

(1) " l e g i s l a t i v e "  m e a n s  _____

and

(2) '‘in t e r p r e t a t i v e "  m e a n s ___

C O M M E N T ; A d a p t a t i o n  o f  A.S. 4 4 . 6 2 . 2 4 0 .



I f  t

Sec. 4 4 . 6 2 . 3 3 0 ,  A v a i l a b i l i t y  of a d j u d i c a t i v e  

p r o c e e d i n g s

(1) P r o p o s e d  S e c t i o n :

(a) U n l e s s  e x p r e s s l y  e x e m p t e d  b y  the  L e g i s l a t u r e ,  * 

e v e r y  s t a t e  a g e n c y ,  in any m a t t e r  o t h e r  t h a n  a r u l e - m a k i n g  or a 

d e c l a r a t o r y  o r d e r  p r o c e e d i n g ,  shall c o n d u c t  a d j u d i c a t i v e  

p r o c e e d i n g s  u n d e r  §§.330-.790 of this c h a p t e r :

(1) p r i o r  to the f o r m u l a t i o n  a n d  i s s u a n c e  of an 

o r d e r ;  or

(2) u p o n  r e q u e s t  of a p a r t y ,  fo ll o w i n g  

e x h a u s t i o n  or w a i v e r  of a ny  a v a i l a b l e  p r e - a d j u d i c a t i v e  

p r o c e s s e s ,  a f t e r  the a g e n c y  h a s

(i) i s su e d a c om p la i n t ,  citatio n,  t e s p o n s e 

to an  a p p l i c a t i o n ,  p e t i t i o n  »:r r eq ue st, or other 

p r e l i m i n a r y  d e t e r m i r a t i o n ,  or

(ii) t a k e n  or i n d i c a t e d  its intent  to take 

final a c t i o n  a f f e c t i n g  the s u b s t a n t i a l  in te re st s 

Of t he  pa rt y.

(b) E x c e p t  in a ca s e  of r e i n s t a t e m e n t  or teductior.’ of 

penalty, the p r o v i s i o n s  ot this c h ap t er  d o  no t  a f f e c t  s t a t u to r y 

p r o v i s i o n s  c o n c e r n i n g

(1) c i v i l  or cri m in a l p e n a l t i e s

(2) a d d i t i o n a l  rel ie f b y  i n j u n c t i o n  or 

r e s t r a i n i n g  o r d e r



(3) p e n a l t y  p r o v i s i o n s  r e l a t i n g  to s u sp e n s i o n ,  

r e v o c a t i o n ,  r e i s s u a n c e  a n d  o t h e r  s i m i l a r  m a t t e r s  of 

■'icenses, p e r m i t s ,  lease, c o n c e s s i o n s ,  a n d  o t h e r  

s i m i l a r  m a t t e r s

(4) r e l a t e d  m a t t e r s  w h i c h  in t h e i r  c o n t e x t  d o  

n ot  r e l a t e  to p r o c e d u r e

(c) [ R e p e a l e r  o f  s p e c i f i c  e x t e n t  s t a t u t o r y  e x e m p t i o n s

from APA]

(2) C u r r e n t  S e c t i o n :

( A t t ac h ed  at e n d  o f  thi s d r a f t  s e c t i o n )

(3 ) C o m m e n t s :

T h i s  s e c t i o n  d e s c r i b e s  the c i r c u m s t a n c e s  in w h i c h  an 

a g e n c y  mu st u n d e r t a k e  a d j u d i c a t i v e  p r o c e e d i n g s .  In esse nce, no 

a g e n c y  m ay  act t h r o u g h  t he  d e v i c e  of m a k i n g  or i s s u i n g  any 

"order", as d e f i n e d  b y  the s t a t ut e , u n l e s s  a d j u d i c a t i v e  

p r o c e e d i n g s  a re  first invo ked. E x c e p t e d  fr o m this r e q u i r e m e n t  

are n o n - a d j u d i c a t i v e  p r o c e e d i n g s  i n v o l v i n g  r u l e - m a k i n g  and 

d e c l a r a t o r y  p r o c e e d i n g s .  A l s o  e x c e p t e d  a r e  c e r t a i n  

p r e a d j u d i c a t i v e  a c t i o ns , i n c l u d i n g  a c t i o n s  c o n c e r n i n g  

c o m p l a i n t s ,  c i t a t i o n s ,  a p p l i c a t i o n s  a n d  p r e l i m i n a r y  d ec i si o ns .  

T hi s  latter c a t e g o r y  of e x c e p t i o n s  r e c o g n i z e s  a t h r e s h o l d  b e l o w  

w h i c h  c e r t a i n  a g e n c y  a c t i o n s  m a y  o c c u r  w h i c h  a r e  not in 

t h e m s e l v e s  p a r t  of the a d j u d i c a t i v e  p r o c e s s .  Su ch  

p r e a d j u d i c a t i v e  a c t i o n s  a r e  c o v e r e d  b y  d r a f t  §,340. P a r t i e s



a f f e c t e d  b y  s u c h  a p r e a d j u d i c a t i v e  action, n o n e t h e l e s s ,  a r e  

a f f o r d e d  the r i g h t  to  i n v o k e  a d j u d i c a t i v e  p r o c e e d i n g s  u p o n  

r e q u e s t  f o l l o w i n g  e x h a u s t i o n  or w a i v e r  of a n y  a v a i l a b l e  

p r e a d j u d i c a t i v e  r e v i e w  p r o c e s s ,  t h e r e b y  b a l a n c i n g  t he 

r e q u i r e m e n t s  of a d m i n i s t r a t i v e  e f f i c i e n c y  w i t h  the d u e  p r o c e s s  

r i g h t s  of the p a r t y  in i n t e r e s t .

U n l i k e  the R e v i s e d  M o d e l  S t a t e  A d m i n i s t r a t i v e  

P r o c e d u r e  Act, 198 0 ( " R e v i s e d  M o d e l  A PA " ),  t h i s  s e c t i o n  sets 

f o r t h  the g e n e r a l  s u b s t a n t i v e  b a s i s  in law g r a n t i n g  th e r ight 

to a d j u d i c a t i v e  p r o c e e d i n g s .  W h e r e a s  the R e v i s e d  M o d e l  A P A  at 

§4-101 s p e c i f i e s  c o m m e n c e m e n t  o f  a d j u d i c a t i v e  p r o c e e d i n g s  where 

" r e q u i r e d  b y  a n y  p r o v i s i o n  of law", th is  s e c t i o n  b e c o m e s ,  in 

e f fe c t,  th at  " p r o v i s i o n  o f  law". This grant of s u b s t a n t i v e

r i g h t  is c o n s i s t e n t  w i t h  t he m a n d a t o r y  g e n e r a l  a p p l i c a t i o n  of

the a d j u d i c a t i v e  s e c t i o n s  of  the d r a f t  and w i t h  the r e p e a l e r  of

all e x i s t i n g  e x e m p t i o n s  f r o m  the APA.

The m a n d a t o r y  a p p l i c a t i o n  of §§.330-.790 r e f l e c t s  the 

C o m m i t t e e  c o n s e n s u s  f a v o r i n g  u n i v e r s a l  a p p l i c a t i o n  of  the 

p r o c e d u r e s  s p e c i f i e d  t h e r e i n  to all a g e n c i e s  u n l e s s  e x p r e s s l y  

e x e m p t e d  fr om such b y  t h e  L e g i s l a t u r e .  B e c a u s e  of the inherent 

q u a l i t i e s  of the s p e c i f i e d  p r o c e d u r e s ,  u n i v e r s a l  a p p l i c a t i o n  

w i l l  te n d to d i m i n i s h  i n e q u i t i e s  or i r r e g u l a r i t i e s  w h i c h  

i n d i v i d u a l l y  d e r i v e d  a g e n c y  r e g u l a t i o n s  might, a d v e r t e n t l y  or 

i n a d v e r t e n t l y ,  e m b o dy .  U n i v e r s a l  a p p l i c a t i o n  will a l s o  

f a c i l i t a t e  a d m i n i s t r a t i v e  e f f i c i e n c y  th r ou g h u n i f o r m i t y  of 

i n t e r p r e t a t i o n  a n d  p r a c t i c e  u n d e r  the s p e c i f i e d  p r o c e d u r e s .



S u c h  u n i f o r m i t y  w i l l  f u r t h e r  s e r v e  t o  i n c r e a s e  and to e n h a n c e  

p u b l i c  a w a r e n e s s  o f  a n d  f a m i l i a r i t y  w i t h  t h e  m e a n s  a nd m o d e  of 

a g e n c y  d e c i s i o n - m a k i n g ,  t h e r e b y  i n c r e a s i n g  p u b l i c  c o n f i d e n c e  in 

the w o r k i n g s  of  g o v e r n m e n t .

YJhere a n  i n d i v i d u a l  a g e n c y  c a n  d e m o n s t r a t e  a b o n a  fide 

n e e d  for e x e m p t i o n  f r o m  o n e  or m o r e  r e q u i r e m e n t s  of this act, 

it m a y  a p p l y  to  t he  L e g i s l a t u r e  t o  o b t a i n  a s p e c i f i c  e x e m p t i o n  

b y  s t a t u t o r y  e n a c t m e n t .

(4 )  S o u rc e :

A d m i n i s t r a t i v e  C o m m i t t e e  D r a f t  ( J u l y  1981)



Sec. 44.62.330. Application o f  AS 44.62.330 — 44.62.630. la) The 
procedure of the state boards, commissions, and officers listed in this 
subsection or of their successors by reorganization under the 
constitution shall be conducted under AS 44.62.330 — 44.62.630. This 
procedure, including, but not limited to, accusations and statements of 
issues, service, notice and time and place of hearing, subpoenas, 
depositions, matters concerning evidence and decisions, conduct of 
hearing, judicial review and scope of judicial review, continuances, 
reconsideration, reinstatement or reduction of penalty, contempt, mail 
vote, oaths, impartiality, and similar matters shall be governed by this 
chapter, notwithstanding similar provisions in the statutes dealing 
with the state boards, commissions, and officers listed. Whore 
indicated, the procedure that shall be conducted under AS 44.62.330 — 
44.62.630 is limited to named functions of the agency.

(1) Repealed by § 5 ch 159 SLA 1980.
(2) Board of Chiropractic Examiners
(3) Board of Dental Examiners
(4) State Board of Registration for Architects, Engineers and Land 

Surveyors
(5) Repealed by § 13 ch 218 SLA 1976.
(6) Board of Examiners in Optometry
(7) Repealed by § 5 ch 159 SLA 1980. ■
(8) State Medical Board
(9) Division of Lands under Alaska Land Act where applicable
(10) Board of Nursing
(11) Board of Pharmacy
(12) Board of Public Accountancy
(13) Department of Labor as to functions relating to employment 

security only as provided in (c) of this section
. (14) Real,Estate Commission

(15) Alaska Workers’ Compensation Board, where procedures are 
not otherwise expressly provided by the Alaska Workers’ 
Compensation Act

(16) Department uf Transportation and Public Facilities, as to 
functions relating to aeronautics and communications

(17) Repealed by S 12 ch 131 SLA 1980.
(18) Repealed by 49 ch 94 SLA 198 T
(19) Repealed by § 54 ch 169 SLA 1978.
(20) Department of Revenue, under Cigarette Tax Act
(21) Repealed by § 54 ch 169 SLA 1973.
(22) Repealed by § 11 ch 181 SLA 1976.
(23) Department of Public Safety, as to suspc : imi or revocation of 

a security guard’s license under AS 18.65.400 — 18.65.490
(24) Department of Health ;.nd Social Services, under AS 47.35.010 

— 47.35.080, relating to beardin'* and foster homes for children
(25) Deleted by S 60 ch 98 SLA 1966.
126) Repealed by § 4 ch 120 SLA 1971.
(27) Depaitment of Health and Social Services under Alaska Food. 

Drug, and Cosmetic Act (AS 17.20), and in connection with the 
licensing of embalmers under AS 03.44.010



(28) Department of Health and Social Services and the Hospital 
Advisory Council, under AS 18.20.010 — 18.20.130

(29) Repealed by § 4 ch 120 SLA 1971.
(30) Department of Health and Social Services, under AS 18.35.010 

— 18.35.090, concerning the regulation of tourist and trailer camps, 
motor courts, and motels

(31) Repealed by § 40 ch 206 SLA 1975.
(32) Repealed by § 4  ch 106 SLA 1970.
(33) Board of Marine Pilots
(34) Alaska Police Standards Council

• (35) Guide Licensing and Control Board
(36) Board of Dispensing Opticians
(37) Alaska Pipeline Commission as to functions relating to common 

purchasers under AS 31.15
(38) Expired.
(39) Alaska Public Offices Commission
(40) Board of Fisheries
(41) Board of Game.
(42) the Department of Education and the Professional Teaching 

Practices Commission with regard to proceedings to revoke or suspend 
a teacher’s certificate under AS 14.20.030 — 14.20.040 and AS 
14.20.470(a)(4)

(43) Alaska Commission on Postsecondary Educa’.ion under AS 
14.48 as to denial of applications and revocation of authorizations and 
permits

(44) Department of Environmental Conservation, except to the 
extent that AS 44.62.360 — 44.62.400 are inconsistent with the 
manner in which proceedings are initiated under the provisions of AS 
46.03

(45) University of Alaska, except to the extent that its inclusion is 
inconsistent with the provisions of AS 14.40

(46) Department of Commerce and Economic Development 
concerning the fisheries enhancement loan program (AS 16.10.500 — 
16.10.620)

(47) Board of Psychologist and Psychological Associate Examiners 
(AS 08.86.010)

(48) the Department of Fish and Game as to functions relating to the 
protection of fish and game under AS 16.05.870

(49) Board of Veterinary Examiners (AS 08.98.010)
(50) Board of Nursing Home Administrators (AS 08.70.010)
(51) Board of Barbers and Hairdressers (AS 08.13.010).
(b) The procedure of an agency not listed in (al of this section shall 

be conducted under AS 44.62.330 — 44.62.630 only as to those 
functions to which AS 44.62.330 — 44.62.630 are made applicable by 
the statutes relating to that agency.



(c) Judicial review and scope of judicial review of all final decisions 
of the commissioner of labor on an appeal relating to employment 
security shall be in accord with this chapter notwithstanding anything 
to the contrary in the Alaska Employment Security Act (AS 23.20). All 
other procedures of the Department of Labor relating to employment 
security shall be as provided in ti.e Alaska Employment Security Act 
and the regulations under the Alaska Employment Security Act.

(d) Except in a case of reinstatement or reduction of penalty, the 
provisions of this chapter do not affect statutory provisions concerning

(1) civil or criminal penalties;
(2) additional relief by injunction or restraining order;
(3) penalty provisions relating to suspension, revocation, reissuance, 

and other similar matters of licenses, permits, leases, concessions, and 
other similar matters;

(4) related matters which in their context do not relate to procedure. 
(§ 2 (ch 2) ch 143 SLA 1959; am § 14 ch 2 SLA 1964; am § 60 ch 98 
SLA 1966; am S 2 ch 120 SLA 1966; am § 1 ch 58 SLA 1967; am ii 18 
ch 143 SLA 1968; am § 2 ch 83 SLA 1969; am ii 2 ch 118 SLA 1969; 
am §§ 3, 4 ch 106 SLA 1970; am ii 6 ch 104 SLA 1971; am ii 4 ch 120 
SLA 1971; am ii 2 ch 178 SLA 1972; am $ 5 ch 179 SLA 1972; am § 2 
ch 17 SLA 1973; am § 3 ch 45 SLA 1973; am ii 2 ch S2 SLA 1973; am 
ii 2 ch 7 FSSLA 1973; am ii 5 ch 76 SLA 1974; am ii 2 ch 12S SLA 1974; 
am § 6 ch 9 SLA 1975; am ii 25 ch 25 SLA 1975; am iiii 39, 40 ch 206 
SLA 1975; am ii 4 ch 25 SLA 1976; am $ 2 ch 59 SLA 1976: am ii 11 
ch 181 SLA 1976; am iiii 13, 106 ch 218 SLA 1976; am ii 18 ch 220 SLA 
1976; am ii 9 ch 46 SLA 1977; am ii 3 ch 140 SLA 1977; am ii 54chl69 
SLA 1978; am ii 10 ch 59 SLA 1979; am ii 23 ch 58 SLA 19S0; am ii 3 
ch 84 SLA 1980; am iii) 49, 60 ch 94 SLA 1980; am ii 15 ch 130 SLA 
1980; am ii 12 ch 131 SLA 1980; am ii 15 ch 141 SLA 1980; am §§ 4, 
5 ch 159 SLA 1980)



(1) P r o p o s e d  S e c t i o n

Sec. 4 4 . 6 2 . 3 4 0 ,  A g e n c y  a c t i o n  on a p p l i c a t i o n s ,  

p e t i t i o n s  a n d  r e q u e s t s

(a) A n  a g e n c y ' s  i n i t i a l  p r o c e s s i n g  o f  a n  a pp l icatio n,  

pe tition , or r e q u e s t  in a n y  m a t t e r  o t h e r  than r u l e - m a k i n g  or a 

d e c l a r a t o r y  o r d e r  is g o v e r n e d  b y  th is  section. F u r t h e r  a g e n c y  

a c t i o n  a f t e r  a r e s p o n s e  to a n  a p p l i c a t i o n ,  p e t i t i o n ,  or req u es t 

is ma de  s h a l l  b e  g o v e r n e d  b y  the p r o v i s i o n  of §.330 of this 

chapte.r.

(b) In  t he  c a s e  o f  an  a p p l i c a t i o n  for a license, 

benefit, c o n t r a c t ,  l e a s e  or o t h e r  in t er e st  in p r o p e r t y ,  

rat emakin g,  or o t h e r  a g e n c y  a c t i o n  s p e c i f i c a l l y  a d d r e s s e d  to 

the a p p l i c a n t :

(1) W i t h i n  60 d a y s  a f t e r  r e c e i p t  of  the 

a p p l i c a t i o n ,  the a g e n c y  s ha l l e x a m i n e  the ap pl ication , 

n o t i f y  the  a p p l i c a n t  of a n y  a p p a r e n t  e r r o r s  or 

o m i s s i o n s ,  r e q u e s t  a n y  a d d i t i o n a l  i n f o r m a t i o n  that the 

a g e n c y  is p e r m i t t e d  b y  law to requ ire, an d n o t i f y  the 

a p p l i c a n t  of the name, o f f i c i a l  title, a d d r e s s  and 

t e l e p h o n e  n u m b e r  o f  a n  a g e n c y  memb e r  or  e m p l o y e e  who 

m a y  b e  c o n t a c t e d  r e g a r d i n g  the a p p l i c a t i o n ,

(2) W i t h i n  120 d a y s  a ft er  r e c e i p t  o f  the 

a p p l i c a t i o n  o r  of the r e s p o n s e  to a t i m e l y  req ue s t  

m a d e  b y  the a g e n c y  p u r s u a n t  to p a r a g r a p h  (1), the
S'

a g e n c y  shall
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(i) a p p r o v e  o r  d e n y  the a p p l i c a t i o n ,  in 

w h o l e  or i n  part,  o n  t he  b a s i s  o f  

p r e - a d j u d i c a t i v e  p r o c e s s e s ,  if d i s p o s i t i o n  of the 

a p p l i c a t i o n  b y  the u s e  o f  th en e  p r o c e s s e s  is not 

p r e c l u d e d  b y  a n y  p r o v i s i o n  of law, or

(ii) c o m m e n c e  a n  a d j u d i c a t i v e  p r o c e e d i n g  in 

a c c o r d a n c e  w i t h  t h i s  cha p te r.

A n y  d i s p o s i t i o n  that d e n i e s ,  in w l j l e  or in part, an 

a p p l i c a t i o n  s h a l l  i n c l u d e  a b r i e f  d i s c u s s i o n  o f  the 

i s s u e s  i n v o l v e d  in the r e a s o n s  for s u c h  deni a l .

(3) F a i l u r e  o f  t he  a g e n c y  to a c t  o n  a n y  a c t i o n  r

p r o v i d e d  for in s u b s e c t i o n  (2) a b o v e  w i t h i n  the 120 

d a y  p e r i o d  s p e c i f i e d  t h e r e i n  s ha ll  b e  d e e m e d  a n  

a u t o m a t i c  a p p r o v a l  of t h e  a p p l i c a t i o n ,  p e t i t i o n  or 

r e q u e s t  in issue.

(c) An  a g e n c y  s h a l l  g i v e  p r o m p t  n o t i c e  of  the d i s p o­

s i t i o n  in w h o l e  or in p a r t  of a n y  w r i t t e n  a p p l i c a t i o n ,  

p e t i t i o n ,  or r e q u e s t  not g o v e r n e d  b y  (b) of this s e c t i o n  or of 

a n y  w r i t t e n  p e t i t i o n  or r e q u e s t .  The n o t i c e  m u s t  i n c l u d e  a 

b r i e f  s t a t e m e n t  d i s c u s s i n g  the i s s u e s  i n v o l v e d  and the reasons 

for a n y  d i s p o s i t i o n  that d e n i e s ,  in w h o l e  or in part, an 

a p p l i c a t i o n ,  p e t i t i o n  o r  r e q u e s t .

(d) W h e n  a t i m e l y  and s u f f i c i e n t  a p p l i c a t i o n  h as  be en 

m a d e  for r e n e w a l  o f  a l i c e n s e  w i t h  r e f e r e n c e  I a n y  a c t i v i t y  of 

a c o n t i n u i n g  n a t u r e  that d o e s  n o t  a u t o m a t i c a l l  e x p i r e  b y  

s t a t u t e ,  the e x i s t i n g  l i c e n s e  d o e s  not e x p i r e  unt il  the agen c y



h a s  t a ke n  f i n a l  a c t i o n  u p o n  the a p p l i c a t i o n  for  ren e wa l , 

i n c l u d i n g  p r o c e e d i n g s  u n d e r  t h i s  c h a p t e r ,  or, i n  c a s e  the 

c o e n c y ' s  a c t i o n  is u n f a v o r a b l e ,  u n t i l  the l a s t  d a y  for s e e k i n g

j u d i c i a l  r e v i e w  o f  the a g e n c y ' s  a c t i o n  or a l a t e r  d a t e  fixed b y
*«

t h e  r e v i e w i n g  c ourt.

(2) C u r r e n t  S e c t i o n ;

(None)

(3 ) C o m m e n t s :

T h i s  s e c t i o n  r e c o g n i z e s  that i n i t i a l  a g e n c y  r e s p o n s e s  

t o  a p p l i c a t i o n s ,  p e t i t i o n ,  or r e q u e s t s  a r e  n o t  p a r t  o f  the 

a d j u d i c a t i v e  p r o c e s s  a n d  a r e  n o t  s u b j e c t  to t h e  p r o c e d u r a l  

r e q u i r e m e n t s  e m b o d i e d  in the same. A g e n c i e s  a r e  thus free, 

w i t h i n  the c o n f i n e s  of g e n e r a l  d u e  p r o c e s s  c o n s i d e r a t i o n s  and 

s t a t u t o r y  c o n s t r a i n t s  a r i s i n g  e l s e w h e r e  in t h e  law, to 

f o r m u l a t e  i n d i v i d u a l i z e d  p r o c e d u r e s  for the form, submi ss io n, 

a n d  initial p r o c e s s i n g  of a p p l i c a t i o n s ,  p e t i t i o n s  a n d  

r e q u e s t s .  O n c e  i n i t i a l  a c t i o n  is t a k e n  u p o n  s u c h  a p p l i c a t i o n s ,  

p e t i t i o n s ,  or r e q u e s t s ,  h o w e v e r ,  s u b s e q u e n t  a g e n c y  action, if 

a n y ,  must b e  u n d e r t a k e n  in c o n f o r m i t y  w i t h  t h e  u n i f o r m  

a d j u d i c a t i v e  p r o c e d u r e s  p r o v i d e d  b y  the d r a f t .  Th i s  s e c t i o n  is 

c o n s i s t e n t  w i t h  a n d  i n t e r r e l a t e s  to §.330, s p e c i f i c a l l y  

s u b s e c t i o n  (a )( 2) (i ) .

V/hile l a t i t u d e  is a f f o r d e d  u n d e r  t h i s  s e c t i o n  for 

i n d i v i d u a l i z e d  a d j u d i c a t i v e  p r o c e d u r e s ,  c e r t a i n  m i n i m a l



r e q u i r e m e n t s  a r e  i m p o s e d  in the i n t e r e s t s  of e f f i c i e n c y  and 

b a s i c  f a i r n e s s .  A g e n c i e s  m u s t  g i v e  p r o m p t  n o t i c e  of t h e ir  

d i s p o s i t i o n  of  a n y  a p p l i c a t i o n ,  p e t i t i o n ,  or requ est, t h e r e b y  

d i s c o u r a g i n g  t h e  d e s u e t u d i n o u s  c o n d u c t  w h i c h  r e f l e c t s  a d v e r s e l y  

u p o n  g o v e r n m e n t  in  t h e  p u b l i c  eye. W h e r e  s u c h  d i s p o s i t i o n  

i n v o l v e s  a d e n i a l ,  i n  w h o l e  or in  p a r t ,  of  an a p p l i c a t i o n ,  

p e t i t i o n ,  o r  r e q u e s t ,  the a g e n c y  m u s t  a c c o m p a n y  its d e n i a l  wi t h 

a b r i e f  d i s c u s s i o n  of  the i s s u e s  and of the r e a s o n s  i n v o l v e d  in 

t h a t  d e n i a l .  S u c h  a d i s c u s s i o n  w i l l  t e n d  to d e t e r  a r b i t r a r y  

d e n i a l  m a d e  w i t h o u t  r e v i e w  of t h e  s u b s t a n c e  of  the ap pl ic at i on ,  

etc. S u c h  a d i s c u s s i o n  w i l l  f u r t h e r  a p p r i s e  the a pp l ic a n t ,  

etc., of t h e  n a t u r e  of a n y  d e f e c t s ,  o m i s s i o n s ,  e r r o r s ,  and so
l

on in the a p p l i c a t i o n s ,  etc.; p e r m i t t i n g  p o s s i b l e  c o r r e c t i o n  of

the same, o r  d e l i n e a t i n g  a n d  n a r r o w i n g  t h e  a re a s w h i c h  m ig ht

w a r r a n t  p u r s u i t  of the m a t t e r  u n d e r  f o r m a l  a u d i c a t i v e  

p r o c e e d i n g s .

F u r t h e r ,  in the c a s e  of p a r t i c u l a r  type s of 

a p p l i c a t i o n s ,  s p e c i f i c  ti me  l i m i t s  a r e  set f o r t h  w i t h i n  w h i c h  

i n it i al  a g e n c y  a c t i o n  m u s t  be taken. T h e s e  t y p e s  of

a p p l i c a t i o n s  h a v e  as  a c o m m o n  ne x us  t he  e x i s t e n c e  of a right or

i n t e r e s t  in p r o p e r t y .  T he ti me  r e q u i r e m e n t s  are a r e c o g n i t i o n  

that d e l a y  i n  the a d m i n i s t r a t i v e  p r o c e s s  in su c h c a s e s  can work 

i n j u r y  to p r o p e r t y ,  c o n t r a r y  to the s u b s t a n t i v e  due p r o c e s s  

requi e m e n t s  of the C o n s t i t u t i o n s  of A l a s k a  a nd  the U ni te d  

States. T h e  t i m e  l i m i t a t i o n s  i n c o r p o r a t e d  w o u l d  not s e e m  

u n d u l y  b u r d e n s o m e  to the a g e n c i e s  a f f e c t e d :  s i m p l e  m a t t e r s



s h o u l d  b e  s i m p l y  d i s p o s e d  of; m o r e  c o m p l i c t e d  m a t t e r s  sho ul d b e  

d e t e r m i n e d  u p o n  th e  w h o l e  o f  th e c o m p l i c a t i o n s ,  w h i c h  

c o n s i d e r a t i o n  t e n d s  t o w a r d  t h e  u s e  o f  th e  h e a r i n g  p r o c e d u r e s  

p r o v i d e d  for in the d r a f t .  T h e  c o m m e n c e m e n t  o f  s u c h  formal 

a d j u d i c a t i v e  p r o c e d u r e s  is a c o u r s e  a v a i l a b l e  to an a g e n c y  

w h i c h  would c o m p l y  w i t h  t h e  t e m p o r a l  l i m i t a t i o n s  of  this 

s e c t i o n .

S u b s e c t i o n  (c) m a k e s  c l e a r  tha t for l i c e n s e s  w hi ch  

h a v e  no s t a t u t o r y  e x p i r a t i o n  d a te , w h e r e  a p p l i c a t i o n  for 

r e n e w a l  is t i m e l y  a n d  w e l l  f i le d,  n o  e x p i r a t i o n  o c c u r s  until 

a l l  a v a i l a b l e  l e g a l  p r o c e s s  h a s  b e e n  e x h a u s t e d .

(4) S o u r c e :

A d m i n i s t r a t i v e  L a w  C o m m i t t e e  D r a f t  ( Ju l y 1981)

R e v i s e d  M o d e l  APA, §4-102.



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 . 3 5 0 ,  A g e n c y  a c t i o n  a g a i n s t  l i c e n s e e s

A n  a g e n c y  m a y  n ot  ra vo k e,  sus p en d,  m o d i f y ,  annul,

w i t h d r a w  or a m e n d  a l i c e n s e  u n l e s s  the a g e n c y  f i r s t  g i v e s

n o t i c e  b y  a c c u s a t i o n  a nd  a f f o r d s  a n  o p p o r t u n i t y  for an 

a p p r o p r i a t e  a d j u d i c a t i v e  p r o c e e d i n g  u n d e r  t h i s  c h a p t e r .  This 

s e c t i o n  does not p r e c l u d e  a n  a g e n c y  f r o m  t a k i n g  i m m e d i a t e  

a c t i o n  to p r o t e c t  t he  p u b l i c  i n t e r e s t  u n d e r  S e c t i o n  44.6 2. 51 0,  

or fro m a d o p t i n g  r e g u l a t i o n s  p e r t a i n i n g  t o  a c l a s s  of  licensees.

(2) C u r r e n t  S e c t i o n :

(None)

(3 ) C o m m e n t s ;

See D r a f t e r ' s  C o m m e n t s ,  R e v i r e d  M o d e l  A P A

( 4 ) S o u r c e :

R ev i s ed  M o d e l  AFA, §4-103



• •
(1) P r o p o s e d  S e c t i o n ;

Sec. 4 4 . 6 2 . 3 6 0 ,  D e l e g a t i o n  o f  p o w e r  b y  a g e n c i e s

(a) A n  a g e n c y  m a y  d e l e g a t e  t h e  p o w e r  to act, t o  h e ar  

a n d  to d e c i d e ,  u n l e s s  e x p r e s s l y  p r o h i b i t e d  b y  law.

(b) W h e r e  the w o r d  " a g e n c y "  a l o n e  is used, the po wer 

to  a c t  m a y  b e  d e l e g a t e d  b y  the a g e n c y ,  a nd  w h e r e  the w o rd s 

" a g e n c y  i t s e l f "  a r e  used, the p o w e r  t o  a c t  m a y  not b e  d e l e g a t e d  

u n l e s s  a s t a t u t e  r e l a t i n g  to t h a t  a g e n c y  a u t h o r i z e s  the d e l e­

g a t i o n  of its p o w e r  to h e a r  a n d  d e c i d e .

(2) C u r r e n t  S e c t i o n :

( A t t a c h  d at e nd  of  t h i s  d r a f t  s e c t i o n )

(3) C o m m e n t s :

(4) So ur c e;

AS 4 4 . 6 2 . 3 4 0



Sec. 44.62.340. Delegation o f  power by agencies, (a) An agency 
listed in AS 44.62.330 may delegate r  e power to act, to bear and to 
decide, unless expressly prohibited by law.

(b) In a law enacted after April 29, 1959, where the word "agency” 
alone is used, the power to act may be delegated by the agency, and 
where the words "agency itself are used, the power to act may not be 
delegated unles;. a statute relating to that agency authorizes the 
delegation of its power to hear and decide. (§ 1(1) (ch 2) ch 143 SLA 
1959)



(1) P r o p o s e d  S e c t i o n :

Sec. 4 4 . 6 2 . 3 7 0 ,  H e a r i n g  o f f i c e r s

'(a) N o  p e r s o n  m a y  b e  e m p l o y e d  or  a s s i g n e d  as a 

h e a r i n g  o f f i c e r  u n l e s s  h e  or  s h e  s h al l  h a v e  b e e n  a d m i t t e d  to 

p r a c t i c e  law for at  l e a s t  t w o  y e a r s  i m m e d i a t e l y  b e f o r e  su ch 

e m p l o y m e n t  or a s s i g n m e n t .

(b) A n  a g e n c y  m a y  e m p l o y  h e a r i n g  o f f i c e r s  o n  a n  

u n b i a s e d  and i m p a r t i a l  b a s i s  w i t h i n  the p a r t i c u l a r  a g e n c y  and 

m a y  p r e s c r i b e  a d d i t i o n a l  q u a l i f i c a t i o n s .

(c) W h e n  an  a g e n c y  w h i c h  d o e s  not h a v e  h e a r i n g

o f f i c e r s  a v a i l a b l e  to it so  r e q u e s t s ,  the l i e u t e n a n t  g o v e r n o r

sh al l a s s i g n  a q u a l i f i e d ,  u n b i a s e d ,  an d i m p a r t i a l  h e a r i n g  

off ic e r,  w i t h  e x p e r i e n c e  in the g e n e r a l  p r a c t i c e  of  law, to 

c o n d u c t  h e a r i n g s  u n d e r  th i s  c h a p t e r .

(2) C u r r en t  S e c t i o n ;

(Attached  at e n d  o f  th i s d r a f t  s e c t i o n )

(? ) C o m m e n t s ;

T h i s  s e c t i o n  p e r m i t s  i n d i v i d u a l  a g e n c i e s  to e m p l o y  

h e a r i n g  o f f i c e r s  on  a f u l l - t i m e  or c a s e - b y - c a s e  b a s i s ,  s o  long 

as su ch o f f i c e r s  r e m a i n  i m p a r t i a l  a n d  u n b i a s e d .  Wher e ,  for 

r e a s o n s  of e c o n o m y  or o t h e r w i s e ,  a n  cigency d o e s  not  w i s h  or is 

u n a b l e  to d i r e c t l y  e m p l o y  h e a r i n g  o f f i c e r s ,  it m a y  r e q u e s t  the



L i e u t e n a n t  G o v e r n o r  to  p r o v i d e  such. B e c a u s e  o f  the  

q u a s i - j u d i c i a l  n a t u r e  o f  a d m i n i s t r a t i v e  a d j u d i c a t i v e  

p r o c e e d i n g s ,  a l e g a l  b a c k g r o u n d  is r e q u i r e d  o f  a l l  h e a r i n g

o f f i c e r s .

(4) S o u r c e :

AS 4 4 .6 2  .350


