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A c q u i r i n g  k n o w l e d g e  by c l o s i n g  h i s  eyes (sometimes r e f e r r e d  
to as "wilful blindness") by p r o v i d i n g  t h a t  "when k n o w l e d g e  
o f  the e x i s t e n c e  of a p a r t i c u l a r  fact is an e l e m e n t  of an 
offen s e ,  that k n o w l e d g e  is e s t a b l i s h e d  if a p e r s o n  is a w a r e  
of a s u b s t a n t i a l  p r o b a b i l i t y  o f  its existence, u nless he 
a c t u a l l y  b e l i e v e s  it d o e s  n o t  exist."

W h e t h e r  "knowing" s h o u l d  b e  defined s u b j e c t i v e l y  or 
o b j e c t i v e l y  was one of the issu es m o s t  d e b a t e d  by the 
Subcoramissi.on. U n d e r  t he Code the t e s t  for k n o w l e d g e  is a 
s u b j e c t i v e  one —  the d e f e n d a n t  mus t a c t u a l l y  be aware of 
t h e  fact c r i t i c a l  to c u l p a b i l i t y  or of a t  least a s u b s t a n t­
ial p r o b a b i l i t y  of its exist e n c e .  A  d e f e n d a n t  w h o  is 
u n a w a r e  o f  the c r i t i c a l  fact  or o f  a s u b s t a n t i a l  p r o b a b i l i t y  
o f  its e x i s t e n c e  does n o t  "know," r e g a r d l e s s  of w h e t h e r  a 
r e a s o n a b l e  m a n  w o u l d  h a v e  been aware. Note, however, t h a t  a 
p e r s o n  w h o  is not aware b e c a u s e  h e  is v o l u n t a r i l y  i n t o x­
i c a t e d  is held, n e v e rth eless, to have a c t e d  "knowingly", see 
a l s o  [AS 11.81.630, s u p r a ] .

b. S e c t i o n  1 1 . 8 1 . 9 0 0 ( a ) (3)-(4). R E C K L E S S L Y  AND C R I M I N A L  
N E G L I G E N C E

W h e n  a s t atut e in the Code p r o v i d e s  that a p e r s o n  m u s t  
r e c k l e s s l y  ca use a result or d i s r e g a r d  a circumstance, 
c r i m i n a l  l i a b i l i t y  will r e s u l t  if the d e f e n d a n t  "is a w a r e  of 
a n d  c o n s c i o u s l y  d i s r e g a r d s  a s u b s t a n t i a l  and u u j u s t i f i a b l e  
r i s k  that the r e s u l t  w i l l  occur o r  that the c i r c u m s t a n c e  
e x i s t s . "  The test  for r e c k l e s s n e s s  is a s u b j e c t i v e  one —  
t h e  d e f e n d a n t  m u s t  a c t u a l l y  be a ware of th e risk. On the 
o t h e r  hand, if c r i minal  n e g l i g e n c e  is the a p p l i c a b l e  c u l p­
a b l e  m e n t a l  state, the d e f e n d a n t  will be c r i m i n a l l y  l iable 
if he "fails to p e r c e i v e  a substa n t i a l  and u n j u s t i f i a b l e  
r i s k  that the r e s u l t  will  o ccur o r  that the c i r c u m s t a n c e  
e x i s t s . "  The test for c r i m i n a l  n e g l i q e n c e  is an o b j e c t i v e  
o n e  —  the d e f e n d a n t ' s  c u l p a b i l i t y  stems from h is f a ilure  tc 
p e r c e i v e  the risk.

B o t h  terms require the risk to "be o f  such a n a t u r e  and 
d e g r e e "  that e i t h e r  the d i s r e g a r d  of it (in the case of 
r e c k l e s s n e s s )  or t he f a i l u r e  to perce i v e  it (in the case of 
c r i m i n a l  negligence) c o n s t i t u t e s  a "gross d evia tion" from 

s t a n d a r d  of c o n d u c t  o r  care that "a r e a s o n a b l e  p e r s o n  
v/ouid o b s e r v e  in the situation ." This d e f i n i t i o n  of the 
a p p l i c a b l e  risk i n v olved insures that p r o o f  of o r d i n a r y  
c i v i l  n e g l i g e n c e  w i l l  not give r i s e  to c r i m i n a l  liability.

As w i t h  the d e f i n i t i o n  of "knowingly", an i n t o x i c a t e d  
p e r s o n  w h o  is u n a w a r e  of a risk which he w ould have bee.*n 
a w a r e  had he not b e e n  i n t o x i c a t e d  is h e l d  to act "re ck­
lessly." Since "criminal negligence''' is d e fined o b j e c t­
ively, an i n t o x i c a t e d  p e r s o n  w o u l d  be held to act with
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c r i m i n a l  negla^erice if a r e a s o n a b l e  p e r s o n  w o u l d  have b e e n  
aware o f  the risk.

See a l s o  TD II, 12-19; LR, 13-17.

C ROSS R E F E R E N C E S

D e f i n i t i o n  of "intoxicated" - AS 11.81.900(b)
G e n e r a l  r e q u i r e m e n t s  of c u l p a b i l i t y  - AS 11,81.600 
C o n s t r u c t i o n  o f  statutes w i t h  r e s p e c t  to c u l p a b i l i t y  - 

A S  1 1.81.610
I n t o x i c a t i o n  as a d e f e n s e  - A S  11.81.630



il I®.;

AS 1 2 . 5 5 . 1 3 5 ; 1 4 0

S E N T E N C E S  OF I M P R I S O N M E N T  F O R  MISDEM E A N O R S ;
_____________ S E N T E N C E S  F O R  V I O L A T I O N S ____________

N E W  C R I M I N A L  CODE

Sec. 12.55.135. S E N T E N C E S  OF I M P R I S O N M E N T  F O R  M I S D E­

MEA N O R S .  (a) A  d e f e n d a n t  c o n v i c t e d  of a class A  m i s d e m e a n o r  

m a y  be s e n t e n c e d  to a d e f i n i t e  t e r m  of i m p r i s o n m e n t  of n o t  

m o r e  t h a n  one year.

(b) A  defendar. t c o n v i c t e d  of a class B m i s d e m e a n o r  may 

be s e n t e n c e d  to a d e f i n i t e  t e r m  of i m p r i s o n m e n t  o f  not m o r e  

than 90 days u n l e s s  o t h e r w i s e  s p e c i f i e d  in the p r o v i s i o n  ot 

law d e f i n i n g  the offense.

Sec. 12.55.140. S E N T E N C E S  F O R  VIOLATIONS. A  d e f e n d a n t  

c o n v i c t e d  of a v i o l a t i o n  m a y  be sentenc ed to pay a fine of 

not m o r e  than $300.

P R I O R  C R I M I N A L  CODE 

N o n e .

C O M M E N T A R Y

F r o m  S erate Jo urnal, 156:

O f f e n s e s  w h i c h  a r e  m i s d e m e a n o r s  and v i o l a t i o n s  are. .ot 
s u b j e c t  to p r e s u m p t i v e  sentencing. A  d e f e n d a n t  c o n v i c t e d  of 
a class A  m i s d e m e a n o r  may b e  sentenced to a d e f i n i t e  t e r m  of 
i m p r i s o n m e n t  of n o t  m o r e  t h a n  one year. A  d e f e n d a n t  c o n­
vic t e d  of a class B m i s d e m e a n o r  m a y  be sentenc ed to a 
d e f i n i t e  t e r m  of i m p r i s o n m e n t  of not more than 90 days. A  
d e f e n d a n t  c o n v i c t e d  of a v i o l a t i o n  m a y  only be s e n t e n c e d  to 
pay a fine of not m o r e  than $300. See also § 1 2 . 5 5 . 0 3 5 ( b ) (5).

See a l s o  TD VI, 79-81.

C ROSS R EFERENCES

D e f i n i t i o n  of " misdemeanor s", "violation" - 
AS 11.81.900(b)

C l a s s i f i c a t i o n  of o f f e n s e s  - AS 11.81.250
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§ 09.10.055 A l a s k a  S t a t u t e s § 09-io.osi
Op. No. 499 (F ile No. 929), 444 P.2d Slipping on ice as breach «
777 (1968). plied contractual duty.— Whti»

The portion o f Alaska’s Code of a suit for \njuries suffered bj e’ *Civil Procedure which deals with tiff when she slipped and (ell
limitation of actions does not contain which had accumulated near t>* *"
any provision which specifically es- trance to a lodge where ehr
tablisher a limitation period govern- been a paying guest, plaintiff
ing the foreclosure o f either legal or tended that she was injured by ^
equitable mortgages. Dworkin v. F irst son o 1 defendants' breach of iw
Nat’l Bank, Sup. Ct. Op. No. 499 (F ile implied contractual duty at
No. 929), 444 P.2d 777 (1968). keepers to keep their premia h

In a suit to foreclose a mortgage reasonably safe condition for >>»*
the six-year period of limitation is guests and therefore, that tht ►;
controlling and the ten-year period year statute of limitations it
pertaining to actions upon sealed in- control it was held that the cor.tMi
struments is inapplicable. Dworkin v. ling statute of limitations * u  u*
First Nat'l Bank, Sup. Ct. Op. No. two-year statute governing ton «
499 (F ile No. 929), 444 P.2d 777 tions and not the six-yeai sutuu r»
(1968). lating to actions on contract Sihw

The six-year statute o f limitations ton v. L’ ~. ler, Sup. Ct. Op. .\o. 1W
(this section), which governs the un- (File No. 341), 389 F.2d 3 ( j.
derlying obligation, is determinative Cited in Oaks v. Rojcewict, Sc*
o f the per.od of time in which a party Ct. Op. No 31fc t File No 6801. tw
is required to commence an action to P.2d 839 (19PG): Palfy v. Ilepp, Ss*
foreclose a purported equitable mort- Ct. Op. No. 5o.fi (File No. 942), U l
gage secu::ity. Dworkin v. F irst Nat'l P.2d 310 (1968).
Bank, Sup. Ct. Op. No. 499 (F ile  No.
929), 444 P.2d 777 (1968).

Sec. 09.10.055. Certain actions relating to construction in cli 
years, (a) No action, whether in contract (oral or written, sealed 
or unsealed), in tort or otherwise, to recover damages (1) fori 
deficiency in the design, planning, supervision or observation cd 
construction or construction of an improvement to real property;
(2) for injury to property, real or personal, arising out of a de­
ficiency; or (3) for injury to the person or for wrongful death 
arising out of such deficiency, may be brought against u person 
performing or furi.’shing the design, planning, supervision or ob­
servation of construct.'m or construction of an improvement mort 
than six years after substantial completion of an improvement

(b) Notwithstanding the provisions of (a) of this jc«;tion, in 
the case of an injury to property or the person or an injury caus­
ing wrongful death, which injury occurred during the cixth year 
after substantial completion, an action in tort to recover damage* 
for the injury may be brought within two years after the date on 
which the injury occurred. In no event may action be brought 
more than eight years after the substantial completion of construc­
tion of an improvement.

(c) Nothing in this section shall be construed as extending the 
period prescribed by the laws of this state for the bringing of 
any action.

(d) The limitation prescribed by this section shall not be as­
serted by w-\y of defense by a person in actual possession or con-
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1 as owner, tenant, or otherwise of an improvement at the time 
* deficiency in an improvement con' titutea the proximate cause of 
si* injury or death for which it is proposed to bring an action.

(e) In this section, “ person” means an individual, corporation, 
-urtnership, business trust, unincorporated organization, associa- 
i»n, or joint-stock company. (§ 2 ch 61 SLA 1967)

Ueislntive committee report.—Foi
„ .o r l on ch. 61, SLA 1967 (HB 160),1967 House Journal, pp. 365-066.

Sec. 09.10.060. Actions to be brought in three years, (a) No 
r̂son may bring an action against a peace officer or coroner upon 

i liability incurred by the doing of an act in his official capacity 
cr by the omission of an official duty, including tho nonpayment 
cf money collected upon an execution, unless brought within three 
rears. This section does not apply to an action for an escape.

(b) No person may bring an action upon a statute for penalty 
cr forfeiture where the action is given to the party aggrieved 
or to that party and the state unless brought within three years, 
except where the statute imposing it prescribes a different lim­
itation. (§ 1.06 ch 101 SLA 1962)

Sec. 09.10.070. Actions to be brought in two years. No person 
may bring an action (1) for libel, slander, assault, battery, sedui - 
lion, false imprisonment, or for any injury to the person or rights 
of another not arising on contract and not specifically provided 
otherwise; (2) upon a statute for a forfeiture or penalty to the 
‘tate; or (3) upon a liability created by statute, other than a 
Penalty or forfeiture; unless commenced within two years. (§ 1.07 
ch 101 SLA 1962)

The goal o f the statute of limita­
tions and the substituted service pro­
cedure is to provide speedy adjudica­
tion of claims. Byrne v. Ogle, Sup. 
Ct. Op. No. 722 (File No. 1359), 488 
P.2d 716 (1971).

The purpose of statutes’o f limita­
tions is to encourage promptness in 
the prosecution of actions and thus 
avoid the injustice which may result 
from the prosecution of stale claims. 
Byrne v. Ogle, Sup. Ct. Op. No. 722 
(F ile No. 1359), 488 P.2d 716 (1971).

Section apples to action for un­
lawful imprisonment. — Allegation 
that defendant in his capacity as 
United States Attorney caused plain­
tiff to be arrested on criminal com­
plaints sworn out by codefendunts 
“ without probable cause or investiga­
tion" purports to state a claim in 
tort against defendnnt subject to n 
two-year period of limitation under 
thio section. Williams v. Coughlan, 17

Cross reference.—As to limitation 
«  action ugainst subdivider in con­
tested transactions, see AS 34.55.030- 
If).
The policy of the law is to allow a 

rvasonable but definitely limited time 
for the bringing of an nction after 
which the matter is put to rest. Byrne 
' Ogle, Sup. Ct. Op. No. 722 (File 
No. 1359), 488 P.2d 716 (1971).

The purpose -.f statutes of limita­
tion is to bai ..ctiona and not to sup­
press or deny matters of defense; and 
11 is a general rule that such statutes 
»rc not applicable to defenses, but ap­
ply only where affirmative relief is 
sought. It should be noted, howevc' 
that the rule under consideration ap­
plies only in the case of strict de­
fense, and, in the absence of statute, 
°̂es not apply to coses o f set-off or 

counterclaim. McDonnell v. Hondloy, 
7 Alas. L.J. No. 3, p. 433 (Sept. 20, 1968).

17



IN THE S U P E R I O R  C O U R T  FOR 

T H I R D  J U D I C I A L  

P A U L  W I L S O N , ;

Plaintiff,

vs.

U N I O N  O I L  C O M P A N Y  OF 
CALIFO R N I A ,  et al.,

Defendants.

T H E  STATE G &  

D I S T R I C T

o u t  ur

J U I T E  COOPER, P e r s o n a l  
R e p r e s e n t a t i v e  of the E state  
of L E R O Y  COOPER, Deceased,

Plaintiff,

vs ,

U N I O N  O I L  C O M P A N Y  OF 
C ALIFORNIA,  et a l . ,

•Defendants.

P A U L  WILSON,

T l a i n t i f f ,

vs.

U N I O N  O I L  C O M P A N Y  OF 
CALIFORNIA, et a l . ,

D e f e n d a n t s .

J U L I E  COOPER, Personal 
R e p r e s e n t a t i v e  of the Estate 
of L E R O V  COOPER, Deceased,

P l a i n t i f f ,

v s .

U N I O N  O I L  C O M P A N Y  OF 
CALIFORNIA, et al.,

Defendants.
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C a s e  No. 78-2380

C a s e  No. 78-2382 
C o n s o l i d a t e d

D E C I S I O N  AND ORDEK 

ON M O T I O N  FOR P A R T I A L S U MMARY J U D G M E N T  

D e f e n d a n t  E A R L  V IGHT, INC., has m o v e d  for partial 

s u m m a r y  j u d g m e n t  d i s m i s s i n g  it fro m these c o n s o l i d a t e d  actions 

a r g u i n g  that A.S. 0 9 . 1 0.055 p r e c l u d e s  any claim. Plaintiff 

opposes, a r guing that A.S. 09.10.055 is unconstitutional because

A P P E N D I X  "C"



it d e n i e s  e qual p r o t e c t i o n  of the l a w  and, as well, c o n s t i t u t e s

2.
a g r a n t  of a specia l immunity. * T h i s  court conclud es that

3 .
the s t a t u t e  is u n c o n s t i t u t i o n a l  u n d e r  e qual protec tion standards' 

and that the m o t i o n  for part ial s u m m a r y  jud gment should be 

denied.

A.S. 09 .10.055 c r e a t e s  a special i m m u n i t y  from contr a c t  

or tort l i a b i l i t y  for a c e r t a i n  c l a s s  of persons by limiting 

the time for b r i n g i n g  such an a c t i o n  after "substantial c o m p l e t i o n  

of c o n s t r u c t i o n  of an i m p rovement" to real property, after 

w h i c h  time the a c t i o n  is barred. The particular c.1 ass of 

p e r s o n s  p r o t e c t e d  are those in c h a r g e  of the "design, planning, 

s u p e r v i s i o n  or o b s e r v a t i o n  of c o n s t r u c t i o n  or c o n s t r u c t i o n  of an 

i m p r o v e m e n t  to real property." A.S. 09.10.055. U nless the 

s t atu te is invalid, the p a rties  a g r s e  that E A R L  & WRIGHT, INC. 

is a m e m b e r  of the p r o t e c t e d  class, and thus,, plaintiffs' c l a i m  

is untimely.

As a r e s u l t  of State v. E r i c k s o n  574 P . 2d 1, 12 (Alaska 1978), 

e qual p r o t e c t i o n  claims m u s t  be e v a l u a t e d  by a single test; 

that is, the c l a s s i f i c a t i o n  m u s t  bear a fair and substantial 

r e l a t i o n  to a legi timate g o v e r n m e n t a l  objective. This test 

r e q uires a n a l y s i s  of the p u rp ose of the legislation, w h ether 

the p u r p o s e  is w i t h i n  the l e g i t i m a t e  police power of the State,

1. A l a s k a  Const. A r t  I, §1.

2. /iiaska Const. A r t  I, '§15.

3. T h i s  court does not r e a c h  the special 
immunit y issue, a l t h o u g h  it appears 
that the standard of a n a l y s i s
approxir.ates that of the equal
protect, or. model.
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finally, w h e t h e r  the m e a n s  c h o s e n  o u t w e i g h  the i n f r i n g e m e n t  of v.he 

r i g h t . ^  *

The c o n s t i t u t i o n a l i t y  of statutes s i milar to A.S. 09.10.055

6 .
h as be en a d j u d i c a t e d  in m a n y  juris d i c t i o n s  u t i l i z i n g  m a n y  

d i f f e r i n g  stand a r d s  of equal p r o t e c t i o n  analysis. Some statutes 

h a v e  b een d e c l a r e d  c o n s t i t u t i o n a l  under less d e m a n d i n g  stan dards 

(R e g e n t s  e t c . v. H a r t f o r d  Acc. & Indem. C o . 581 P . 2d 197 

(Cal. 1978); R o s e n b e r g  v. Town of N o r t h  B e r g e n  293 A . 2d 662 

(N.J. 1972), and under standards w h i c h  a p p e a r  similar to that 

e m p l o y e d  by the Alaska Supreme Court. Howell v. Burke 568 P . 2d 214 

(N.M. App. 1977), N.M. cert, d e nie d 569 P .2d 413. However, o t h e r  

s t a t u t e s  have b e e n  de emed viol ative of equal p r o t e c t i o n  standards 

w h i c h  s e r - e q u i v a l e n t  to that of A l a s k a  (F u j i o k a  v. Kam 514 

P . 2d 568 (Ha. 1973) or less rigorous t h a n  that a p p l i e d  in this 

jurisdiction. K allas H i l l w o r k  C o r p . v. S quare D. C o . 225 N.W.

2d 454 (Wis. 1975).

4. This stan dard is flexible, d e p e n d i n g  on 
n a t u r e  of the right involved. Thur, a 
h e a v i e r  burden satisfying the s t r i ctest 
s t a n dard of scrutiny is p l a c e d  on a 
p arty seeking to justify a c l a s s i f i c a t i o n  
a f f e c t i n g  nonfed e r a l  f u n d a m e n t a l  rights 
or n o nfederal suspect c a t e g o r i e s  under 
the Alaska Constitution. See Lowell 
T h o m a s  et al. v. E d g ar B ai ley (Op. No.
1835, April 10, 1979) c o n c u r r i n g  opin ion 
of R a b i n o w i t z  at 46. Here, however, no 
f u n d a m e n t a l  rights or s u s pec t c a t e g o r i e s  
are involv ed and the least exacting  
s t a n dard is appropriate. This lesser 
s t a n d a r d  r e q u i r e s  that

thi m e a n s  used- m u s t  be reasonable, 
not arbitrary, and m u s t  rest upon  
some ground of d i f f e r e n c e  having 
a fair and s u b s t a n t i a l  r e l a t i o n  to 
the o b j e c t  of the legislation, so 
that all persons s i m i larly  
c i r c u m s t a n c e d  shall be treated  
alik< . W y l i e  v. State 516 P . 2d 
142, .45 (Alaska 1973), q u o t e d
in Ifakson v. Richey 550 P . 2d 
359, 362 (Alaska 1976). 

a kson v. R i c h e y , supra, at 362, also declares 
that the judi ciary of this state w i l l  no longer 
h y p o t h e s i z e  facts in o r d e r  to sust ain legislation.

5. C o n s i d e r a t i o n s  similar to those noted in footnote 
4 a p pear a p p l i c a b l e  to the b a l a n c i n g  analysis.

6. See Reply m e m o r a n d u m  of E A R L  & WRIGHT, INC., 
dated J a n u a r y  31, 1979, A p p e n d i x  A.



on t h i s  i ssue and, b a s e d  on t h a t  exa mination, c o n c l u d e s  that

the b e t t e r  v i e w  r e q uires  i n v a l i d a t i o n  of the statute. Ski nner

v. A n d e r s o n  231 N.E. 2d 588 (111. 1967); F u j i o k a  v. Kam, su p r a ;

Ka l l a s  M i l l w o r k  C o r p . v. S q u a r e  D. C o . , s u p r a . T h a t  is, the

g r a n t i n g‘of the special i m m u n i t y  to the p r o t e c t e d  class, but

d e n i a l  to o th ers s i m i l a r l y  s i t u a t e d  (e.g., m a terialmen,  ov’n e r s ) ,

do e s  n o t  rest on a g r o u n d  of d i f f e r e n c e  h a ving a fair and

7.
s u b s t a n t i a l  r e l a t i o n  to the o b j e c t  of the legislation. Since 

the A l a s k a  S t atute does n o t  w i t h s t a n d  equal p r o t e c t i o n  scrutiny, 

the d e f e n d a n t  E A R L  & WRIGHT, I N C .'S m o t i o n  for p a r t i a l  summary  

j u d g m e n t  is denied. This o r d e r  is n o t  a final j u d g m e n t  w i t h i n  

the m e a n i n g  of Civil P u l e  5 4 (b).

D A T E D  at Anchorage,  A l a s k a  this *- i d ay of April, 1979..

7. The parties have not been able to p r o v i d e  
any legisl a t i v e  h i s t o r y  w h i c h  indicates 
that the p u r p o s e s  u n d e r l y i n g  the A l a s k a  
Statute d iffer m a r k e d l y  from t.he purp oses  
d i s c u s s e d  in s e v e r a l  of the state c o u r t  
a d j u d i c a t i o n s  r e v i e w e d  by this court.

M A R K  C. R O W L A N D " *  
S u p e r i o r  C o u r t  Judge

I  certify that on

Deputy C le rk
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IN THJ SUPREME COURT OF THE STATE OF ALASKA

E A R L  & W R IGHT, INC.,

Petitioner,

vs.

P A U L  W I L S O N  a nd JULIE COOPER, 
p e r s o n a l  r e p r e s e n t a t i v e  of the 
E s t a t e  of L E R O Y  COOPER, 
Decease d,

R e s p o n d e n t s .

F i l e  No. 4664

A N S W E R  TO P E T I T I O N  F O R  R E V I E W

RICE, HOPPNER, H E D L A N D  
F L E I S C H E R  & I N G RAHAM  
1016 W  6th, #400 
Anchor a g e ,  A l a s k a  99501

A t t o r n e y s  for Respondents

F i l e d  this ______ day of May,
1979, in the Supreme  Court 
of the S t a t e  of A l a s k a

R O B E R T  BACON
C L E R K  OF T H E  S U P R E M E  C O U R T

B Y :
D E P U T Y  C L E R K
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A L A S K A  CONSTITUTION , A R T I C L E  I, SI A N D  515

A RTICLE I ; D e c l a r a t i o n  o f  Rights

- S e ct ion 1 : Inherent R i g h t s . This c o n s t i t u t i o n  is
d e d i c a t e d  to the principl es that all perso ns have a n a t u ral 
r i g h t  to life, liberty, the p u r s u i t  o f  happiness, and the 
e n j o y m e n t  of the rewards of t h e i r  o w n  industry; that all 
p e r s o n s  are equal and e n t i t l e d  to equal rights, o p p o r t u n i t i e s  
and p r o t e c t i o n  under the law; and that all persons have 
c o r r e s p o n d i n g  o b l i g a t i o n s  to the p e o p l e  and to the State.

S e cti on 1 5 : P r o h i b i t e d  State A c t i o n . No b i l l  of
a t t a i n d e r  or ex post facto law shall be passed. N o  law im­
pa i r i n g  the o b l i g a t i o n  of contracts, and no law m a k i n g  any 
i r r e v o c a b l e  grant of special  pri vil e g e s  or immunities shall 
be passed. No C o n v i c t i o n  shall w o r k  corrup t i o n  of b l o o d  or 
f o r f e i t u r e  of estate.

ii



r

STATUTE

A.S. 09.10.055

Certain  actions r e l a t i n g  to c o n s t r u c t i o n  in six 
y e a r s . (a) No action, w h e t h e r  in cont ract (oral or written,
s e a l e d  or unsealed), in tort or otherwise, to r e c over damages
(1) for a de fici e n t y  in the design, planning, supervi sion or 
o b s e r v a t i o n  of c o n s t r u c t i o n  or constr u c t i o n  of an improvement 
to real property; (2) for injury to property, real or personal, 
a c t i n g  out of a deficienty; or (3) for injury to the p e rson or 
for w r o n g f u l  death arising out of such deficienty, m a y  be 
b r o u g h t  against a p e r s o n  p e r f o r m i n g  or furnishing the design, 
planni ng, s u p e r v i s i o n  or o b s e r v a t i o n  of construction, or 
c o n s t r u c t i o n  o£.*an impr ovement more than six years after 
s u b s t a n t i a l  c o m p l e t i o n  of an improvement.

(b) N o t w i t h s t a n d i n g  the provisions of (a) of this 
section, in the case of an injury to proper ty or the p e rson
or an injury c a using w r o n g f u l  death, w h i c h  injury o c c urred during 
the sixth year after substantial completion, an action in tort 
to recover damages for the injury may be b r ought w i t h i n  two 
y ears after the date  on w h i c h  the injury occurred. In no event 
may a c tion be b r o ught more than eight years after the substantial, 
c o m p l e t i o n  of c o n s t r u c t i o n  of an improvement.

(c) N o t h i n g  in this section shall be cons trued as 
e x t e n d i n g  the period p r e s c r i b e d  by the laws of this state for 
che brin ging of any action.

(d) The limita t i o n  prescr ibed by this section shall 
not be asserted by w a y  of d e f e n s e  by a p erso n in actual possession  
or. control, as owner, tenant, or o t h e r w i s e  of an i m provement
at the time a d efici e n c y  in an improvement constitutes the 
p r o x i m a t e  cause of the injury or d eath for wh ich it is proposed 
to b r i n g  an action.

(e) In this section, "person" means an individual, 
corporation, partnership, b u s i n e s s  trust, uni nc o r p o r a t e d  
organizat ion, association, or joint-stock company.

i i i



S T A T E M E N T  OF QUEST I O N S  P R E S E N T E D  F O R  REVIEW

(1) Is i n t e r l o c u t o r y  r evi ew a ppro p r i a t e  at this 

stage in the l itiga t i o n ?

(2) Does A.S. 09.10.055 grant a special inununity

to archit e c t s  in v i o l a t i o n  of the A l a s k a  Constitution, A r ticle  

I, S e c t i o n  15?

(3) Does the architects' immu nity from suit,

un d e r  A.S. 09.10.055, six years after substa n t i a l  completion,

deny respon d e n t s  the e q u a l  prote c t i o n  of the law, in v i o l ation

of the A l a s k a  C o n stitution, A r t i c l e  I, S e c tio n 1?•*



R E V I E W  SHOULD DE D E N I E D 
A T  THIS P O I N T  IN THE L I T I G A T I O N

As d i s c u s s e d  herein/ A.S. 09.10.055, the A l a s k a n  immunity 

for arch itects and contra ctors (referred to t o g e t h e r  h e r e i n  as 

"architects") is c l e a r l y  u n c o n s t i t u t i o n a l  u n d e r  the standards ** * 

e n u n c i a t e d  in isakoCr. " Rickey;, 550 P. 2d 359 (Alaska 1977). An  

i n t e r l o c u t o r y  a p p e a l  at this p o i n t  in the litiyouiwr. *.;i!!1 c-inralv 

delay t ria l of the m a t t e r  in s u p erior court.

Further, d e spite the plaintiffs' b e s t  efforts, petitioner  

E a r l  & W r i g h t  m ay p r e v a i l  at the trial of this matter, not b e c a u s e  

of the immunity statute, but b e c a u s e  p l a i n t i f f s  may n ot ad equately  

pr o v e  the l i a b i l i t y  of Earl & Wright. Were this event to occur, 

ob v i ously Earl & W r i g h t  would have no need to secure r eview of 

the d e c i s i o n  of the super i o r  court. C F . J o h n s o n  v. S t a t e , 577 

P . 2d 706 (Alaska 1978).

S T A T E M E N T  OF THE CASE

Fo r  p u r p o s e s  of the P e t i t i o n  for Review by Earl &
Wr i g h t  and respondents' A n s w e r  thereto, r e s p o n d e n t s  Cooper 

and W i l s o n  adopt the p e t i t i o n e r ' s  s t a t e m e n t  of the case, at 

p a g e  2 of its Petition, with the following clarifications.

First, Earl & W r i g h t  has prev io u s l y  a d m i t t e d  in this m att er  

that it did d e s i g n  all or part of the King S almon  Platform, 

and not just the s t r u c t u r a l  drawings n e c e s s a r y  for c o ns truction  

of the F u l l e r  C o m p r e s s o r  Room. Secondly, C o o p e r  and W i l s o n  do 

not h a v e  adequate k n o w l e d g e  from w h i c h  to d e t e r m i n e  that the 

en t i r e  King S almon P l a t f o r m  was c o m p l e t e d  and o p e r a t i o n a l  in 

1969, but w i l l  assime it was so compl e t e d  for purpos es of this 

Answer.

I. A.S. 09.10.055 IS AN U N C O N S T I T U T I O N A L  
G R A N T  QF A S P E C I A L  IMMUNITY IN V I O L A T I O N  OF THE

AT SKA C O N S TITUTION,  A R T I C L E  I, S E C T I O N  15

Art. I, §15 o f  the Alaska C o n s t i t u t i o n  states in part,

. . [N]o law m a k i n g  any irrevocable  grant of special privi l e g e s



o r  i m m u n i t i e s  s h a l l  be passed. . . . "

S t a t u t e s  of l i m i t a t i o n  u s u a l l y  e n c o u r a g e  plaintiff s to
*

e n force t h e i r  rights in a t i m e l y  fashion. S t a tutes of limit ation

p e n a l i z e  p l a i n t i f f s  w h o  sit on t h e i r  rights. See Byrne v. O g l e ,

488 P . 2d 716, 718 (Alaska 1971). The a r c h i t e c t ' s  statute, A.S*.

09.10.055, however, e x tinguish es c e r t a i n  plaintiffs' rights even

b e f o r e  tho se r ights  come into existence, w i t h o u t  regard to w h e t h e r

the p l a i n t i f f s  were, or w o u l d  h a v e  been, d i l i g e n t  in pressing

their claims in a t i mely fashion. S u c h  a s t a t u t e  is in fact a
••

grant of immunity. P u j i o k a v. K a m , 514 P . 2d 568, 570, 571 (Haw.

1973); P a cific  I n d e m . C o . v. T h o m p s o n - Y e a g e r , I n c . , 260 N.W. 2d

548, 555 (Minn. 1977), The A l a s k a  S t atute is similar to the

former I l l inois  statu te which provided:

Ko a c tion to recover d a mages for any ✓
injury to property, real or personal,
or for injury to the person, or for
b o d i J y  injury or for w r o n g f u l  death,
arising out of the d e f e c t i v e  and
u n s a f e - c o n d i t i o n  of an improv e m e n t
to real estate, n o r  any action for
c o n t r i b u t i o n  or indemnity for damages
su s t a i n e d  on account of such injury,
shall be brought a g ainst any person
p e r f o r m i n g  or f urnishing  the design,
planning, superv i s i o n  or c o n s t r u c t i o n
or c o n s t r u c t i o n  of such imp ro v e m e n t
to real property, unless such cause
of a ctio n shall h a v e  a c crued w i t h i n
four years after the p e r f o r m a n c e  or
f u r n i s h i n g  of such services and
construction. This limi ta t i o n  shall
not be a v a i la ble to any owner, tenant
or  p e r s o n  in actual p o s s e s s i o n  and
co n t r o l  of the improv e m e n t  at the time
such cause of action accrues.

111. Rev. Stat. 1965, Ch. 83, pa ra 24(f). The Illinois Supreme
*

C o u r t  n o t e d  that, "the effect of [the section] of the L i mitati ons

Act is to g r a n t  to architects and c ontra c t o r s  a special or e x c l u­

sive immunity." Skinn er v. A n d e r s o n , 231 N . E . 2 d  588, 590 (111. 

1967). The Illinois c o n s t i t u t i o n a l  p r o h i b i t i o n  forbade the 

"granting to any corporation, a s s o c i a t i o n  or individual any

- 2 -
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special o r  e x c l u s i v e  privilege, im munity or franch ise whatever."

Id at 590. (emphasis supplied.) T h e  Illin o i s  c o n s t ituti onal  

language is r e m a r k a b l y  similar to A l a s k a ' s  p r o h i b i t i o n  against 

any "grant of s p e c i a l  p r i v i l e g e s  or immuni ties." See also 

Pa c i f i c  I n d e m . C o m p a n y  v. T h o m p s o n - Y e a g e r f I n c . , 260 N.W. 2d $£8, 

555 (Minn. 1977).

A.S. 0 9 . 1 0 . 0 5 5  is an u n c o n s t i t u t i o n a l  i r revocabl e grant 

of a s p e c i a l  i m m u n i t y  to architects and contra c t o r s  in v iolation  

of A r t i c l e  I, S e c t i o n  15 of the St ate Constitutio n. Thus, d e f e n d­

ant Earl & W r i g h t ' s  m o t i o n  for s u mmary j u d gment b a s e d  on the 

s t atute w a s  p r o p e r l y  denied.

II. A.S. 09.10.055 IS AN U N C O N S T I T U T I O N A L  
D E N I A L  OF EQUAL' P R O T E C T I O N  U N D E R  T H E  A L A S K A  C O NSTITUTIO N

The d e n i a l  b y  A.S. 0 9 . 1 0.05 5 of equal access to the 

courts m i g h t  b e  t e s t e d  u n d e r  e ither the "co mpe l l i n g  state interest  

test" or the " r a t i o n a l  basis" test. See Bush £. R e i d , 516 P. 2d 

1215, 1 2 20-21 (Alaska 1973).

A s s u m i n g  simply for the sake  of argument that the 

a p p r o p r i a t e  c o n s t i t u t i o n a l  test is n o t  the com pel l i n g  state 

i nterest test, the right of redress for tortious conduct and the 

right of a ccess to a j u d icial f o r u m  for the ad judi c a t i o n  of 

liability and d a mages arising from tortious conduct are important 

rights i n v o k i n g  the "fair and s u b s t a n t i a l  relationship" test. 

C o n c u r r i n g  o p i n i o n  of Justice R a b i n o w i t z  and Chief Justice 

Boochever, D e H usso r v. City o_f A n c h o r a g e , 583 P. 2d 791, 793-98 

(Alaska 1978). T h e  test of the statute is more p a r ticularly  

d e s c r i b e d  in I s a k s o n  v. R i c k e y , 550 P . 2d 359, 362 (Alaska 1976)

as follows:
« .

U n d e r  the rati onal basis test, in order 
for a c l a s s i f i c a t i o n  to s u r v i v e ,vju dicial  
scrutiny, the c l a s s i f i c a t i o n  'must be 
reasonable, not arbitrary, and must  rest 
upon some diffe r e n c e  h a v i n g  a fair and

-3-



s u b s t a n t i a l  r e l a t i o n s h i p  to the o bje ct of the 
legislation, so that all p e r s o n s  s i m i la rly  
c i r c u m s t a n c e d  shall be t r e a t e d  a l i k e . *

It is this m o r e  flexible and m o r e  d e m a n d i n g  
s t a n d a r d  w h i c h  w i l l  be a p p l i e d  in future 
cases if the compe lling state inter e s t  
te s t  is found inappropriate. (Citation 
omitted) (Emphasis supplied)

As  a part of this standard, the S u preme  C o u r t  "will no longer 

h y p o t h e s i z e  facts w h i c h  w o u l d  s u s t a i n  o t h e r w i s e  q u e s t i o n a b l e  

legislation. . Id. at 362.

Th e  DeHusson c o n c u r r i n g  o p i n i o n  i m  o lved d i f f e r e n t  
••

p r o c e d u r a l  r e q u i r e m e n t s  for claims a s s e r t e d  a g a i n s t  g o v e r n m e n t a l  

and n o n - g o v e r n m e n t a l  defendants. The conc ur r i n g  o p i n i o n  notes 

that the for tuity or ill luck of b e i n g  i n j u r e d  by a n o n - g o v e r n m e n t a l  

or, instead, a g o v e r n m e n t a l  t ortfeasor makes no d i f f e r e n c e  to the 

i n jured party; the injury and the n e e d  for recompense  are the , 

same. A c c e s s  to a judicial forum for li tigation of liability and 

damages  is i m p o r t a n t  to the injured pa rty regardless of the 

g o v e r n m e n t a l  or n o n - g o v e r n m e n t a l  status of the tortfeasor. It 

follows that an i n jured party has an e qual interest  in access to 

a j u d i c i a l  forum r egardless of w h e t h e r  his h a r m  was c aused  by one 

type of n o n - g o v e r n m e n t a l  tortfeasor or a n othe r type of n o n­

go v e r n m e n t a l  tortfeasor, w h e t h e r  a r c h i t e c t  or n o n - a r c h i t e c t .

T h e  A l a s k a  immunity statute, for contractor s and a r c h i­

tects, A.S. 09.10.055, totally proh i b i t s  suits against p e rsons  

p e r f o r m i n g  o r  furnishing the design, planning, s u p e r v i s i o n  or 

o b s e r v a t i o n  of construction, or c o n s t r u c t i o n  of i m p r o v e m e n t s  to 

real p r o p e r t y  if the injury occurs or cause of action accrues,* 

more the.n s ix years after s u b s t a n t i a l  c o m p l e t i o n  of the i m p r o v e­

ment, u n l e s s  inju ry occurs in the i ixth y e a r  itself, e v e n  though 

the b u i l d i n g  itsoif i de sig n e d  and c o n s t r u c t e d  to last and be 

used for a l onger period. Significantly, the immunity does r.ot 

e x t e n d  to o wne rs or tenants o c c u pying the property, or to persons 

s u p p l y i n g  m a t e r i a l s  used in the c o n s t r u c t i o n  of the improvement,

-4-



or t o  in divi d u a l s  w h o  design, plan, supervise, o b s e r v e  or construct

v a r i o u s  p e r s o n a l  p r o p e r t y  items such as m o t o r  v e h i c l e s , airplanes

and c o n s t r u c t i o n  equipment.

F r o m  the victim's p o i n t  of view, the a r b i t r a r y  q u ality

of this c l a s s i f i c a t i o n  is w e l l  n o t e d  in this example: ^

If, for example, four years afte r a 
b u i l d i n g  is c o m p lete d a c o rnice should 
fall b e c a u s e  the adhesive u s e d  was 
defective, the m a n u f a c t u r e r  of the 

• adhesive is g r ante d no immunity. And 
so it is w i t h  all others w h o  furnish 
ma t e r i a l s  used in const r u c t i n g  the 
improvement. But if the c o r n i c e  fell 
be c a u s e  of d e f e ctive  d e s i g n  or 
constr u c t i o n  for which an a r c h i t e c t  
or c ontr actor was responsible, inununity 
is granted. It cannot be said that one 
e vent is more  likely than the o t h e r  to 
occur w i t h i n  four years after c o n s t r u c t i o n  
is completed.

S k i n n e r  v. A n d e r s o n , 231 N .E.2d 588, 591 (111. 1967).
✓

A. Designers of Chattels, for Purposes of the S t a t u t e , 

are not D i s t i n g u i s h a b l e  from A r c h i t e c t s .

T h e r e  is no ratio n a l  r e a s o n  for d i s c r i m i n a t i o n  b e t w e d n  

architec ts, on the one handr and d esig n e r s  and m a n u f a c t u r e r s  of 

chattels on the other hand. W h a t e v e r  j u s t i f i c a t i o n  architect s 

m i g h t  advance  to s u pp ort A.S. 09.10.055, the same j u s t ifications  

w o u l d  e x t e n d  e q ually to the d esig n e r s  and builders of chattels. 

Some, i n c l u d i n g  E a r l  b Wright, have argue d that m o d e r n  d e v e l o p­

ment s  in tort law have so e x p anded the p o t e n t i a l  liab ility of 

a r c h i t e c t s  that some c o u n t e r b a l a n c e  in p r o t e c t i o n  such as the 

A l a s k a  i m m unity statute is required. If this rat io n a l e  is used 

to j u s t i f y  the immunity, the focus of inquiry s h o u l d  be on the 

liability of arc hit e c t s  in Alaska, in particular, and not o n ;l 

trends and d e v e l o p m e n t s  e l s e where in the country. T o ' t h e  extent 

which, for example, R o s e nberg v. T own o £  N orth B e r g e n , 293 A . 2d 

662 (N.J. 19 72) or R egents of U n i v . o_f C alif ornia v. H a r t f o r d  

A c c i d e n t  & Indem. Co., 131 Cal. Rptr. 112 (Cal. App. 1976) seem



1

p e r s u a s i v e ,  the y s h o u l d  be v i e w e d  in the c o n t e x t  of the imposition 

b y  N e w  J e r s e y  and C a l i f o r n i a  courts of s trict l i a b ility on. some 

b u i l d e r s  in some situations. See Schippe r v. L e v i t t  &_ Sons,

V
Inc., 207 A . 2d 314 (N.J. 1964) and K r i e gler v. E i c h l e r  HomesV
Inc., 74 Cal.. Rptr. 225 (Cal. App. 1969). R e s p o n d e n t s  Cooper, and

W i l s o n  h a v e  found n o  A l a s k a  cases imposing s t rict  l i a b ility on

a rchitects, e ith er w i t h i n  or after six years of s u b s t a n t i a l

completion. O n e  w o u l d  a s s u m e  then that A l a s k a  r equires only that

a r c h i t e c t s  e x e rcise the reaso nable care g e n e r a l l y  e x p e c t e d  of

those in this s k i l l e d  business. See 5 Am. Jur. 2d, A r c h i t e c t s

§23; 19 Am. J u r . T r i a l s , A r ch itectual M a l p r a c t i c e  §10; 25 A L R  2d

1085, D e f e c t i v e  Plans, §3 and §5. Some legisl a t u r e s  may have

found a n e e d  to change or shift liability from a rch itects because

of o t h e r  rules, such as strict liability, imposed in their states.
✓

Alas k a ' s  c ho ice not to e n f o r c e  strict liability, or. a rchi tects or 

c o n t r a c t o r s  suggests  less n e e d  for A.S. 09 .10.055 than that of 

other states.

T h o u g h  it has imposed strict liability on m a n u f a c t u  ers 

of chattels, Clary v. F i f *• h A venue C hrysler C e n t e r , I n c . , 454 P . 2d 

244 (Alaska 1969), A l a s k a  has not limited the liability of chattel 

m a n u f a c t u r e r s  to the s i x -y ear period beginning on the date of 

co m p l e t i o n  of the chattel. If either class of d e f e n d a n t s  needed 

an a b s o l u t e  six-yea;: limit on liability, c h a ttel manuf a c t u r e r s  

w o u l d  n e e d  it more than architects because of the strict liability 

imposed on chat tel manufacturers. The benefit of A.S. 09.10.

055, however, is given b y  the legislature to the less deservi ng

c l a s s .

M o s t  courts c o n s i d e r i n g  similar statutes  have focused

1/
Fu rther the C a l i f o r n i a  statute u p h e l d  in R e g e n t s , 

supra, d i d  not apply to personal injury or w r o n g f u l  death.
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on  the a r b i t r a r y  d i s t i n c t i o n  b e t w e e n  architect s on t h e  o n e  hand

and m a t e r i a l m e n  a n d  o c c u p i e r s  of land on the other. In stri king

a s i m i l a r  M i n n e s o t a  statute, the M i n n e s o t a  S u p r e m e  C o u r t  saw,

"no basis for i n c l udi ng w i t h i n  the 
p r o t e c t i o n  of the statute persons  
w h o  c o n s t r u c t  o r  d es ign improvements 
to real estate, and exclu ding other 
persons a g a i n s t  w h o m  third parties 
m i g h t  b r i n g  c l a i m s  should they incur 
injury, such as owners and m a t e r i a l  
s u p p l i e r s ."

P a c i f i c  I n d e m . C o . v. T h o m p s o n - Y e a g e r , In£. e 260 N.W. 2d 548,

555 (Minn. 1977). See also Kallas M i l l w o r k  C o r p . v. S q u a r e  D 

C o . , 225 N . W . 2d 454 (Wise. 1975) w h e r e i n  the W i s c o n s i n  S u p reme  

C o u r t  found its s . . te's s t a t u t e  u n c o n s t i t u t i o n a l  even though the 

test w h i c h  it used in m e a s u r i n g  c o n s t i t u t i o n a l i t y  appears to be 

only that of w h e t h e r  there is any rational j u s t i f i c a t i o n  for the 

statute This W i s c o n s i n  test indeed looks less d e m a n d i n g  of the 

st a t u t e  than that s u g g e s t e d  by Isakson v. R i c k e y , 550 P . 2d 359 

(Alaska 1977).

P e t i t i o n e r  Earl & W right  has a t t e m p t e d  to d i s t i n g u i s h  

a r c h i t e c t s  from m a t e r i a l m e n  and des igners and m a n u f a c t u r e r s  of 

chattels. E a r l  W r i g h t  suggests that the mass p r o d u c t i o n  engaged 

in by those w h o  d e si gn and p r oduce chattels s o m e h o w  sets them 

apart from architects. This d i s t i n c t i o n  is c e r t ai nly not as 

clear as Earl & W r i i h t  suggests. A  drive t h ro ugh many housing  

d e v e l o p m e n t s  in A n c h o r a g e  \s 11 r eveal many i d e n t i c a l l y  d e s i g n e d  

r e s i d e n c e s i It is o b v i o u s l y  not u n c o m m o n  for an a r c h i t e c t  to 

sell the same b l u e p r i n t s  to many home builders, or to a develop er

w h o  w i l l  r ep eat the d e s i g n  over and over. See e . g . . Schipper^
* *

v. L evitt £  S o n s , I n c . , s u p r a . Similarly, a cont ra c t o r  can mass- 

p r o d u c e  p r e f a b r i c a t e d  h o u s i n g  modules for later t r a n s p o r t a t i o n  to 

homeowners' lots. Yet, d e s p i t e  the ability of the archite cts 

and c o n t r a c t o r s  w h o  e n g a g e  in these p r a c tices to insure the 

q u a j i t y  control w h i c h  E a r l  & W r i g h t  claims it cani."> \ insure, A.S.

0 9 . 1 0 . 0 5 5  limits their liab ility to the six y e a r  period after 

s u b s t a n t i a l  completion.
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P e t i t i o n e r  E a r l  & W r i g h t  a c k n o w l e d g e s  that m a t e r i a l m e n —  

a class cf d e s i g n e r s  and m a n u f a c t u r e r s  o f  c h a t t e l s — are e x c l u d e d

f r o m  the b e n e f i t  of A.S. 09.10.055. See P e t i t i o n  at 10. Peti-
\

t i o n e r  notes, "The same m a n u f a c t u r e d  i t e m  may be b o t h  a c o m p o n e n t  

of a s t r u c t u r e  a n d  a chattel." Respon d e n t s  agree. The c h a t t e l  

m ay be a t t ache d to t n e  r ealty as a fixture, t hough  the d e s i g n e r  

of the c h a t t e l  w : 11 n o t  n e c e s s a r i l y  k n o w  h o w  its p r o d u c t  w i l l  

u l t i m a t e l y  b e  used. The d e s i g n e r  and its insur ance a c tu ary w i l l  

no t  knew h o w  to p l a n  for future liability. W i l l  they get some 

a d v a n t a g e  u n d e r " t h e  s i x - y e a r  limit b e c a u s e  the p r o d u c t  b ecame  a 

fixture, or w i l l  l i a b i l i t y  continu e for two years from the date 

of injury, w h e n e v e r  that m a y  be, b e c a u s e  the prod uct is a chattel? 

This p o s s i b i l i t y  u n d e r m i n e s  Earl & W r i g h t ' s  arguments that A.S.

09.10.055 is a r a t i o n a l  a l l o c a t i o n  of insurance risks.
✓

B. Owners and Occupie rs of Land, for Purposes of the 

Statute, are net D i s t i n g u i s h a b l e  F r o m  A r c h i t e c t s .

Earl & W r i g h t  argu es that the owner's acceptanc e and 

e x e r c i s e  of c o n t r o l  over the realty i m pro vements should, at some 

arbit r a r y  p o i n t  in time, a b solve the a r c h i t e c t  of further liability. 

If this shifting of the li ability occurs, the statute performs 

the shift n o t  only for p atent defects k n o w n  to the owner, but 

also for latent d e f e c t s  n e v e r  s u s p ec ted by the owner. Since the 

owner's duty to t h i r d  parties is only that of reasonable care,

W e b b  v. City and B o r o u g h  of Sitka, 561 P . 2d 731 (Alaska 1977), 

the owne r is p r o babl y not liable for u n k n o w n  defects. Thu^ six 

years after s u b s t a n t i a l  completion, p l a i n t i f f s  i n ju red by latent 

d e s i g n  d e f e c t s  have no remedy whatsoever. We bb absolves t h e’’ 

ow n e r , a n d  A.S. 09.10.055. immunizes the architect. To that extent, 

archit ects and owners are treated e q u a l l y , ^ w h i l e  the rest of the 

p u b l i c  suffers.
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If the r a t i o n a l e  for a d i s t i n c t i o n  b e t w e e n  designers, 

planners, and others, on the one h a n d  and owners a nd occupiers on 

the o t h e r  hand, is b a s e d  o n  some s u p p o s e d  m e a n i n g f u l  differ e n c e  

b e t w e e n  the s tatu s of owners and occ upiers and those w h o  d e s igne d 

and b u i l t  the structure, this r a t i o n a l e  fails to s u pport the ^  

statute. If the r a t i o n a l e  is at all v a l i d  and if owners and 

oc c u piers s h o u l d  b e  t r e ated differently, then they should be 

t r e a t e d  d i f f e r e n t l y  as soon as the s t r u c t u r e  is c o m p l e t e d  and 

accepted, as w e l l  as s i x  years after s u b s t a n t i a l  completion. If 

the o w n e r  or the o c c u p i e r  stands in some r e l a t i o n  to the prope rty 

such that he a lone should be responsible, then his exclusi ve  

l i a b ility  s h o u l d  b e g i n  as soon as he accepts the p r o j e c t  from the 

d e s i gners and builders. As Earl & W r i g h t  says in its P e t ition  

for R e v i e w  at 8, ". . . [A]cceptance of the premises by the owner
,  A

implies an a c c e p t a n c e  of r e s p o n s i b i l i t y  for conditions thereon." 

There is no r e a s o n  for a delay of six years in impositi on of sole 

l i a b i l i t y  u p o n  the o, .ier. In other words, there is no rational  

r e a s o n  for the e x i s t e n c e  of the statu>ue.

If the p u r p o s e  of the statute is to protect architects 

and c o n t r a c t o r s  from stale claims, the s t atute is unnecessary. If 

a b u i l d i n g  collapses, the evi dence of its o r i g i n a l  design and 

c o n s t r u c t i o n  is just as old and hard to find for the p l a i n t i f f  as 

it is for the defendant. Since the p l a i n _ i f f  w i l l  not even have 

any m e n t a l  r e c o l l e c t i o n  of how the b u i l d i n g  was designed; and 

since the p l a i n t i f f  w i l l  certai nly hav e n o  w r i t t e n  records, the 

p l a i n t i f f  s u ffers at the o atset a d i s a d v a n t a g e  compared to a *#
defendan t, the e m p l oyees of wh ich may have mental reco llections  

as w e l l  as w r i t t e n  records of the d e s i g n  of the building. F u r­

ther, since the p l a i n t i f f  bears the b u r d e n ^ o f  proof and the 

e v i d e n c e  is e q u a l l y  old for both parties, p l a i ntiff  bears more of
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a d i s a d  n t a g e  t h a n  a r c h i t e c t u a l  o r  c o n t r a c t u a l  defendants, since 

they do not b e a r  any b u r d e n  of proof. The statute thus is overly 

s o l i c i t o u s  o f  the s u p posed needs o f  a r c h i t e c t  and contractor.
s

T h e  c o n c u r r i n g  o p i n i o n  of J u s t i c e  Rabinowit z and C h i e f  

Ju s t i c e  B o o c h e v e r  in D e K u s s o n v. C i t y  o_f A n c h o r a g e , 583 P . 2d 731 

(Alaska 1978) c o n s i d e r e d  and r e j e c t e d  v a rio us p r o p o s e d  j u s t i f i c a­

tions for d i s c r i m i n a t i o n  b e t w e e n  g o v e r n m e n t a l  and n o n - g o v e r n m e n t a l  

tortfeasors. The c o n c u r r i n g  o p i n i o n  not ed at 797:

A l l  tort-feasors have a similar  
i n t e r e s t  in the p r o m p t  i n v e s t i g a t i o n  
of claims; all v i c t i m s  have a 
s i m i l a r  interest in o b t a i n i n g  
r e d r e s s  for t h e i r  injuries.

. . .there is no greater need to 
k n o w  of hazards in order to r e p a i r  
and avoid further inj uries solely 
b e c a u s e  the entity r e s p o n s i b l e  is 
v g o v e r n m e n t a l  unit. i

These c o n s i d e r a t i o n s  apply also to all classes of n o n g o v e r n m e n t a l  

t o r t f e a s o r s . Further, w i t h  r e f e r e n c e  to the need to budget and 

plan for p o t e n t i a l  liabilit y years in the future, owners of real 

property, s u p p l i e r s  of m a t e r i a l s  u s e d  in the improveme nt cf real 

property, a n d  d e s i g n e r s  and m a n u f a c t u r e r s  of chattels have 

similar n e e d s  to b u dget or insure for future possible liability.

C. The Statute Does not P e r f o r m  its Alleged  

F unction, and Therefore, Its C l a s s i f i c a t i o n  of Tortfeasors is 

I r r a t i o n a l .

If the rat ionale s u p p o r t i n g  the A l a s k a  statute i.s one

of g iving to the a r c h itect and its insu rer a finite p e riod of

time w i t h i n  w h i c h  to plan for liability, the statute fails of its
/*

purpose. T h e  statute provides that no cause of action it \y be 

b r o u g h t  a g a i n s t  one w h o  designs, plans, supervises, observes, or 

c o n s t r u c t s  i m p r o v e m e n t s  to r e a l  p r o p e r t y  mo,re than six years 

a fter s u b s t a n t i a l  c o m p l e t i o n  of the i m p r o v e m e n t . Most parties w h o  

are g i v e n  the b e n e f i t  of this immunity, however, have no contro l
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o v e r  w h e n  the p r o j e c t  is s u b s t a n t i a l l y  completed. The architect, 

for example, c a n n o t  insure that the o w n e r  secur es adequate 

f i n a n c i n g  to f i n i s h  the project, or t h a t  the contra c t o r  p e r f orms  

on schedule, or that su ppliers d e l i v e r  m a t e r i a l s  w h e n  requested.

If the a r c h i t e c t ' s  only i n v o l v e m e n t  was in d r a f t i n g  plans and ^  

s p e c i f i c a t i o n s  a n d  not in p r o v i d i n g  o n - s i t e  supervision, the 

a r c h i t e c t  is p o w e r l e s s  to predict, m u c h  less control, the p e r i o d  

of his m a l p r a c t i c e  e xposure u n d e r  A.S. 09.10.055. He cannot 

co ntrol the date of "subst a n t i a l  completion ." If the owner, for 

example, is f orced to cease c o n s t r u c t i o n  t emporarily b e c a u s e  of 

fi n a n c i a l  difficul ties, the s i x -year  i m m u n i t y  does not even b e g i n  

to run d u r i n g  the c e s s a t i o n  of construction. A  temporary halt to 

c o n s t r u c t i o n  could last for six years, all of which w o u l d  be 

a d d e d  to time s pe nt in c o n s t r u c t i o n  and the six years' period of 

the statute. The statute thus does not n e c e s s a r i l y  p r ovide  that 

limited p e r i o d  of e x p o sure w h i c h  P e t i t i o n e r  Earl & Wright claims 

is r e q u i r e d  b y  archite ct^ and their insur a n c e  actuaries. See 

P e t i t i o n  for R e v i e w  at 9. C o n t r a r y  to Petit i o n e r ' s  assertion, 

a t . 5 of its Petition, the s t a tute does not provide an absolute 

l i m i t a t i o n  of six years.

C o n s t i t u t i o n a l  q u e s tions  aside, the legislature could

have p r o v i d e d  the d e f i n i t i v e  immunity sought by Earl & Wright

simply by c h a n g i n g  the l a n guage of the statute. The legislatu re

could h a v e  d r a f t e d  the statute so the six years bega n to run

from the time w h e n  each a r c h i t e c t  compl e t e d  its particul ar

p e r f o r m a n c e  or p o r t i o n  of the project. This would have p r o v i d e d
<•

the i n s u r a n c e  a c t u a r i e s  a t i m e - c e r t a i n  six y e a r  period. Indeed, 

the l e g i s l a t u r e s  of N e w  Jersey, North Carolina, V i r g i n i a  and 

ot h e r  s tates have d one so. He A p p e n d i x  A  to Petition for Revie w  

The A l a s k a  l e g i s l a t u r e  chose n o t  to begin the six year peri od o n
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e a c h  i n d i v i d u a l ' s  finishin g of his o w n  performance- This choice 

b y  the A l a s k a  legisla ture i m plies t h a t  the purpose of the statute 

is n o t  t o  p r o v i d e  a definite, a b s o l u t e  immunity of a fixed term 

of years..

S i n c e  the statut e does n o t  p r o vide a fixed, definite** 

si x  y e a r  limitation, and s i n c e  the legisl a t u r e  ignored st atutory 

l a n g u a g e  of other ptates which, c o n s t i t u t i o n a l  questions aside, 

m i g h t  h a ' e  p r o v i d e d  such  a fixed limit, it cannot be said that 

the s t a t u t e  is r e a s o n a b l e  in its c l a s s i f i c a t i o n  of architects for 

s p e c i a l  immunity. Since the s t a t u t e  does not do w h a t  it and 

E a r l  & W r i g h t  claims it must do, the stat ute can hardly be c o n s i d­

ere d  rational. Its o n l y  a n d  o b v i o u s  p u rp ose is to grant i r r e v o c­

able s p e c i a l  priv il e g e s  and i m m u n i t i e s  to some architects and 

contrac tors, but not to other architects, contractors, owners, 

t e nants or d e s i g n e r s  and m a n u f a c t u r e r s  of chattels. The statute ' 
thus v i o l a t e s  the A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  I, §1 and §15.

If the i n s u r a n c e  a c t u a r i a l  p r o b l e m  of architects is 

real and not. hypothetical, E a r l  6 W r i g h t  could have docume nted 

the j u s t i f i c a t i o n  for the s t a t u t e  w i t h  statistics. Earl &

W r i g h t  m i g h t  have a t t e mp ted to show that a large number of 

a r c h i t e c t u a l  m a l p r a c t i c e  c l aims are filed more than six years 

a f t e r  s u b s t a n t i a l  completion. If w e  assume instead that, 

for example, 98% of all claims are made w i t h i n  six years, then 

the u n c e r t a i n t y  g e n e r a t e d  by a small number of claims afr.er 

six y e a r s  w i l l  not likely be a s i g n i f i c a n t  factor in the c o m p u­

tation of insuranc e premiums. To the extent that Ear] & W r i g h t
«r

relies upon i n s u r a n c e  a c t u a r i a l  p r o b l e m s  as a rationale for ;

A.S. C;/. 10.055, E a r l  5. W r i g h t  is r e q u e s t i n g  the Court to h y p o­

the s i z e  facts wh ich the l e g i s l a t u r e  may have had in mind, pntrary 

to I s a c k s o n 1s forbearanc e of such guesswork.



T h e  immunity p r o v i d e d  to architects and c o n t r a c t o r s  by

A.S. 0 9 . 1 0 . 0 5 5  excludes m a n y  s i m i l a r l y  situated persons f r o m  its 

protection. Further, as an inept attempt to cr eate b e n e f i t s  for 

a class o f  individuals, the s t a t u t e ' s  failure p r o v i d e  the £  

a l l e g e d  b e n e f i t s  in a clear, p r e d i c t a b l e  m a n n e r  shows the absence  

of a fair and subst antial r e l a t i o n s h i p  b e t w e e n  the class d i f f e r­

ent i a t e d  and the supposed o b j e c t  of the legislation.

Review  s hou ld be denied, or, if granted, the j u d g m e n t  of 

the S u p e rior Co urt should b e  s u m m a r i l y  affirmed.

R E S P E C T F U L L Y  S U B M I T T E D  this 21st day of May, 1979.

R I C E ,  H O P P N E R ,  H E D L A N D ,
F L E I S C H E R  & I N G R A H A M  

C o u n s e l  f o r  R e s p o n d e n t s  

C o o p e r  a n d  W i l s o n

B y :____________________________________________
E D W A P D  P. N O L D E
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IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  OF A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T

T H E  C I T Y  O F  YAKUTAT, a m u n i­
ci p a l  c o r p o r a t i o n ;  and 
Y A K U T A T  F I S H E R M E N ' S  C O O P E R A­
TIVE, INC., an A l a s k a  
c o r p o r a t i o n ,

Pl a i n t i f f s ,

vs.

W I T C O  C H E M I C A L  C O R P O R A T I O N ,  
a D e l a w a r e  corpor a t i o n ,  et 
a l . ,

Defen d a n t s .

InST̂ o / ? .

''cr

C a s e  No. 3 A N - 7 9 - 1 1 3 4  C ivil

O R D E R

T h e  Court, h a v i n g  h e a r d  a r g u m e n t  and r e v i e w e d  the 

b r i e f i n g  by the p a r t i e s  of p l a i n t i f f  C i t y  o f  Y a k u t a t ' s  M o t i o n  

to S t r i k e  the A f f i r m a t i v e  D e f e n s e  of the S t a t u t e  o f  L i m i t a t i o n s ,  

a n d  o f  m o t i o n s  b y  d e f e n d a n t s  KPFF, Inc., K P F F - A l a s k a ,  Inc., 

and C h r i s  Berg, Inc. lor s u m m a r y  j u d g m e n t  b a s e d  o n  A S  0 9 . 1 0 . 0 5 5 ,  

g ' a n t s  p l a i n t i f f ' s  M o t i o n  to Strike, and d e n i e s  d e f e n d a n t s '

Mot-Lo .1 for S u m m a r y  J u d g m e n t ,  on the g r o u n d  that A S  0 9 . 1 0 . 0 5 5  

is v i o l a t i v e  of the equal p r o t e c t i o n  c l a u s e s  of t h e  A l a s k a  

a n d  U n i t e d  States C o n s t i t u t i o n s .  T h e  r e a s o n i n g  of the c o u r t  

in t h i s  r e g a r d  has b e e n  e x t e n s i v e l y  set forth o n  t h e  record .

F u r t h e r ,  the r e s p e c t i v e  m o t i o n s  of KPFF, Inc., K P F F -  

A l a s k a ,  Inc., and C h r i s  Berg, Inc. for s u m m a r y  j u d g m e n t  

b a s e d  o n  estoppel, q u a s i  e s t o p p e l ,  and waiver, a r e  d e nied.

<h
D A T E D  at A n c h o r a g e ,  A l a s k a  this ^ - = ^ -day of N o v e m b e r ,

M I L T O N  S O U T E R
J u d g e  of the S u p e r i o r  C o u r t  

I  certify that on.



KPFF, INC., a W a s i i n g t o n  
c o r p o r a t i o n ,  a n d  K P F F - A l a s k a ,  
Inc., an A l a s k a  c o r p o r a t i o n ,

P e t i t i o n e r s ,

v s .

T H E  C I T Y  O F  Y A K U T A T ,  a 
m u n i c i p a l  c o r p o r a t i o n ,  and 
Y A K U T A T  x I S H E R M E N ' S  
C O O P E R A T I V E ,  INC., an A l a s k a  
c o r p o r a t i o n ,

R e s p o n d e n t s .

C H R I S  BERG, INC., a
,W a s h i n g t o n  c o r p o r a t i o n ,/

P e t i t i o n e r ,

v s .

T H E  C I T Y  O F  Y A K U T A T ,  a 
m u n i c i p a l  c o r p o r a t i o n ,  and 
Y A K U T A T  F I S H E R M E N ' S  
C O O P E R A T I V E ,  INC., a n  A l a s k a  
c o r p o r a t i o n ,

R e s p o n d e n t s .

S u p r e m e  C o u r t  No. ______
Su p e r i o r  C o u r t  No. 3AN-79 -1134

S u p r e m e  Cou? ' S’o. 5031 
S u p e r i o r  Co. i No. 3 AN-79-11 34

O P P O S I T I O N  T O  P E T I T I O N  F O R  R E V I E W

K U L I K  & S U D D O C K  
A t t o r n e y s  for 'Respondent. • 
C i t y  of Y a k u t a t  
425 G S t r e e t  
S u i t e  610
A n c h o r a g e ,  A l a s k a  99501

F I L E D  in t h e  S u p r e m e  C o u r t  
o f  the S t a t e  of A l a s k a  this 
1 7 t h  d a y  o f  D e c e m b e r ,  1979.

R O B E R T  D. B A C O N ,  C l e r k

B y : __________________________________
D e p u t y  C l e r k
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C e r t a i n  a c t i o n s  r e l a t i n g  to c o n s t r u c t i o n  i n  s i x  
y e a r s . (a) N o  a c t i o n ,  w h e t h e r  in c o n t r a c t  (oral o r  w r i t t e n ,  
s e a l e d  o r  u n s e a l e d ) , in t o r t  or otherw i s e ,  t o  r e c o v e r  
d a m a g e s  (1 ) f o r  a d e f i c i e n c y  in t he design, p l a n n i n g ,  s u p e r­
v i s i o n  or o b s e r v a t i o n  o± c o n s t r u c t i o n  or c o n s t r u c t i o n  of an 
i m p r o v e m e n t  t o  r e a l  p r o p e r t y ;  (2 ) for i n j u r y  t o  p r o p e r t y ,  
r e a l  o r  p e r s o n a l ,  a r i s i n g  o u t  of a d e f i c i e n c y ;  o r  (3) for 
i n j u r y  t o  the p e r s o n  o r  f o r  w r o n g f u l  d e a t h  a r i s i n g  o u t  of 
s u c h  d e f i c i e n c y ,  m a y  b e  b r o u g h t  a g a i n s t  a p e r s o n  p e r f o r m i n g  
o r  f u r n i s h i n g  t h e  d e s i g n ,  p l a n n i n g ,  s u p e r v i s i o n  or o b s e r­
v a t i o n  o f  c o n s t r u c t i o n ,  or c o n s t r u c t i o n  of a n  i m p r o v e m e n t  
m o r e  t h a n  s i x  y e a r s  a f t e r  s u b s t a n t i a l  c o m p l e t i o n  of an 
i m p r o v e m e n t .

(b) N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  of (a) o f  this 
s e c t i o n ,  in t h e  c a s e  o f  an i n j u r y  to p r o p e r t y  o r  the p e r s o n  
o r  an injury c a u s i n g  w r o n g f u l  death, w h i c h  i n j u r y  o c c u r r e d  
d u r i n g  the s i x t h  y e a r  a f t e r  s u b s t a n t i a l  c o m p l e t i o n ,  an 
a c t i o n  in t o r t  t o  r e c o v e r  d a m a g e s  for the i n j u r y  m a y  be 
b r o u g h t  v/ithin t w o  y e a r s  a f t e r  the d a t e  on w h i c h  the injury 
o c c u r r e d .  In n c  e v e n t  m a y  a c t i o n  be b r o u g h t  m o r e  t h a n  
e i g h t  years a f t e r  t h e  s u b s t a n t i a l  c o m p l e t i o n  o f  c o n s t r u c t i o n  
of a n  i m p r o v e m e n t .

(c) N o t h i n g  in this., s e c t i o n  shall be c o n s t r u e d  as e x­
t e n d i n g  the p e r i o d  p r e s c r i b e d  by the laws of t h i s  s t a t e  for 
t h e  b r i n g i n g  o f  any a c t i o n .

(d) The l i m i t a t i o n  p r e s c r i b e d  by this s e c t i o n  shall 
n o t  be a s s e r t e d  by w a y  of d e f e n s e  by a p e r s o n  i n  a c e u a l  
p o s s e s s i o n  or c o n t r o l ,  as o w n e r ,  ten ant, or o t h e r w i s e  of 
a n  i m p r o v e m e n t  a t  the t i m e  a d e f i c i e n c y  in a n  i m p r o v e m e n t  
c o n s t i t u t e s  t h e  p r o x i m a t e  c a u s e  of the injury o r  d e a t h  for 
w h i c h  it is p r o p o s e d  t o  b r i n g  a n  action.

(e) In t n i s  s e c t i o n ,  "person" m e a n s  an i n d i v i d u a l ,  
c o r p o r a t i o n ,  p  irtnership, b u s i n e s s  trust, u n i n c o r p o r a t e d  
o r g a n i z a t i o n ,  a s s o c i a t i o n ,  or j o i n t - s t o c k  c o m p a n y .

AS 0 9 . 1 0 . 0 5 5  p r o v i d e s :

- i i -



In  the l a t t e r  1 9 6 0 ' s  the C i t y  of Y a k u t f t  u n d e r t o o k  to 

c o n s t r u c t  a f i s h  p r o c e s s i n g  a n d  c o l d  s t orage f a c i l i t y .  The

C i t y  d e l e g a t e d  t h e  p r o j e c t  to an a r c h i t e c t u r a l  a n d  e n g i n e e r -
\

ing c o n s o r t i u m ,  p e t i t i o n e r s  KPFF, Inc. and K P F F - A l a s k a ,  Inc. 

( h e r e i n a f t e r  K P F F ) . K P F F  i g n o r e d  laws of p h y s i c s  a n d  failed 

to s p e c i f y  any  i n s u l a t i o n  for t h e  r o o f  of the p r e f a b r i c a t e d  

m e t a l  structu re. B y  D e c e m b e r  of 1970 the g e n e r a l  c o n t r a c t o r ,  

p e t i t i o n e r  C h r i s  Berg, Inc. ( h e r e i n a f t e r  CBI) n o t i f i e d  KPFF 

that, d u e  to c o n d e n s a t i o n  o n  the i n s i d e  of the roof, r a i n  

i n s i d e  the b u i l d i n g  m a d e  f i n i s h  w o r k  i m p r a c t i c a l .  (Kelly 

D epo., pp. 17-18.)

KPFf thus f a c e d  a d i l e m m a  o f  its own m a k i n g ,  and 

s o u g h t  to e x t r i c a t e  i t s e l f  as q u i c k l y  and e c o n o m i c a l l y  as 

p o s s i b l e .  It p r e c i p i t o u s l y  s e i z e d  upon a r e l a t i v e l y  n e w  

p r o d u c t ,  s p r a y e d - i n - p l a c e  p o l y u r e t h a n e  foam, as a solution. 

A l b e r t  Kelly, p r e s i d e n t  o f  K P F F  ar.d d e s i g n  s u p e r v i s o r  for 

t h e  p roje c t ,  w a s  n o t  k n o w l e d g e a b l e  a bout the p r o d u c t  a n d  did 

n o t  r e s e a r c h  its f l a m m a b i l i t y , b e c a u s e  he was s o l e l y  c o n­

c e r n e d  w i t h  r e c t i f y i n g  an o m i s s i o n ,  m i n i m i z i n g  e x p e n s e  to a 

c l i e n t  of v e r y  l i m i t e d  m e a n s ,  a n d  t ime ly c o m p l e t i n g  the 

p r o j e c t  for the s p r i n g  f i s h i n g  season. (Id. at 24-25.)

A  c h a n g e  o r d e r  w a s  i s s u e d  b y  K P F F  to CBI; C B I  then 

s u b c o n t r a c t e d  w i t h  d e f e n d a n t  V e r t e c s ,  Inc., a f o a m  i n s u l a t i o n  

a p p l i c a t o r .  In J a n u a r y  and F e b r u a r y  of 1971, V e r t e c s  

p e r s o n n e l  s p r a y e d  f o a m  p r o d u c t s  p u r c h a s e d  from d e f e n d a n t s  

R e i c h h o l d  C h e m i c a l s ,  Inc. and W i t c o  C h e m i c a l  C o r p .  o n t o  

the m e t a l  c e i l i n g .  T h e  b u i l d i n g  w a s  s u b s t a n t i a l l y  c o m p l e t e d  

by t h e  s p ring of 1971 a n d  f o r m a l l y  a c c e p t e d  by t h e  C i t y  on 

A p r i l  23, 1971. Six y e a r s  a n d  t w o  w e e k s  later, a b o i l e r  

e x p l o s i o n  i g n i t e d  the e x p o s e d  u r e t h a n e  foam, w h i c h  t h e r e u p o n

- 1 -



w i t h  s u c h  s p e e d  a n d  i n t e n s i t y  t h a t  f i r e m e n  w e r e  

s.
i

B a s e d  o n  s m a l l  s c a l e  tests i n a p p l i c a b l e  to r e a l  life,

f o a m  m a n u f a c t u r e r s  long t o u t e d  t h e i r  p r o d u c t  as n o n b u r n i n g
\

or s e l f - e x t i n g u i s h i n g .  (Loper D epo., pp. 30-31.) In fact,

t h e  p r o d u c t  t y p i c a l l y  b u r n s  a l m o s t  as r a p i d l y  a n d  e x p l o s i v e l y

a s  n a p a l m  and e m i t s  t o x i c  fumes a n d  h e a v y  s m o k e  as w e l l .  By

1973, R e i c h h o l d  a l e r t e d  V e r t e c s  t h a t  u r e t h a n e  f o a m  s h o u l d

n e v e r  b e  a p p l i e d  w i t h o u t  an o v e r l a i d  t h e r m a l  b a r r i e r .  (Id.

a t  62.) By 1974, V e r t e c s  had so i n f o r m e d  CBI, (Id. at 55,

57-60) and Mr. K e l l y  of K P F F  h a d  i n d e p e n d e n t l y  l e arned of

t h e  hazard. (Kelly Depo., pp. 14-16, 26.) W i t c o  h a d  signed  
s

a n  FTC c o n s e n t  o r d e r  w h i c h  o b l i g a t e d  it to w a r n  p r i o r  

c o n s u m e r s .  T h e  C i t y  o f  Y a k u t a t  a l l e g e s  n e i t h e r  R e i c h h o l d ,  

Witco,  KPFF, CBI, or V e r t e c s  e v e r  g a v e  w a r n i n g  of the 

p o t e n t i a l  for d i s a s t e r  b e f o r e  the c a t a s t r o p h i c  fire.

S T A T E M E N T  OF T H E  C A S E  

T h e  C i t y  o f  Y a k u t a t  and its lessee, the Y a k u t a t  F i s h e r­

m e n ' s  C o o p e r a t i v e ,  Inc., filed t h e i r  a m e n d e d  c o m p l a i n t  for 

d a m a g e s  in M a y  o f  1979. The K P F F  d e f e n d a n t s  a s s e r t e d  a 

s p e c i a l  statute o f  l i m i t a t i o n s ,  A S  0 9 . 1 0 . 0 5 5 ,  as an a f­

fi r m a t i v e  d e f e n s e .  T h e  C i t y  o f  Y a k u t a t  m o v e d  to strike* the 

d e f e n s e  p u r s u a n t  to C i v i l  Rule 12(f), a n d  a l t e r n a t i v e l y  for 

p a r t i a l  sunonary j u d g m e n t  u n d e r  R u l e  56, on the g r o u n d  that 

t h e  stat ute w a s  u n c o n s t i t u t i o n a l .  K P F F  the n i t s e l f  m o v e d  

f o r  c o m p l e t e  s u m m a r y  judgment, and w a s  e v e n t u a l l y  j o i n e d  by 

CBI. T h e  C i t y  o f  Y a k u t a t  in its o p p o s i t i o n  n o t e d  t h a t  

c o m p l e t e  s u m m a r y  j u d g m e n t  w as i n a p p r o p r i a t e ,  b e c a u s e  e v e n  if 

A S  0 9 . 1 0 . 0 5 5  w e r e  u p h e l d ,  a c a u s e  o f  a c t i o n  h a d  b e e n  p l e a d e d  

fo r  the failure o f  K P F F  a n d  CBI to w a r n  the C i t y  when,

b u r n e d

h e l p l e s



s o m e  y e a r s  a f t e r  c o m p l e t i o n  o f  t h e  s t r u c t u r e ,  t h e y  r e c e i v e d  

n o t i c e  of t h e  p eri l; t h e r e f o r e ,  this c a u s e  of a c t i o n  would 

n o t  be time b a r r e d  by AS 0 9 . 1 0 . 0 5 5 .  T h i s  l a t t e r  c o n t e n t i o n  

w a s  not r e a c h e d  b y  the s u p e r i o r  court, w h i c h  s i m p l y  ru led 

t h a t  A S  0 9 . 1 0 . 0 5 5  w a s  v i o l a t i v e  of e q u a l  p r o t e c t i o n  under  

t h e  United S t a t e s  a n d  A l a s k a  c o n s t i t u t i o n s .

A R G U M E N T

I. THE O R D E R  H O L D I N G  A S  0 9 . 1 0 . 0 5 5  U N C O N S T I T U T I O N A L  
SH O U L D  N O T  B E  R E V I E W E D  A T  T H I S  TIME.

The c o n s t i t u t i o n a l i t y  o f  A S  0 9 . 1 0 . 0 5 5  h a s  n o w  b een 

p a s s e d  upon by t w o  s u p e r i o r  c o u r t  judges,  J u d g e  S o u t e r  in 

the instant case, and J u d g e  R o w l a n d  in Earl W r i g h t , i n c . 

v,. W i l s o n , S u p e r . C t .  No. 7 8 - 2 3 8 2 ,  r e v i e w  d e n i e d ,  Sup.Ct. No. 

4464 (August 16, 1979). No s u p e r i o r  c o u r t  has r u l e d  to the 

contrary, so no c o n f l i c t  b e t w e e n  l o w e r  c o u r t s  is presen t e d .  

J u d g e  S o u t e r 's r u l i n g  is r e a s o n a b l e  o n  its face, and is 

s u p p o r t e d  by s u b s t a n t i a l  a n d  w e l l  r e a s o n e d  a u t h o r i t y  f r o m  at 

l e a s t  ten o t h e r  j u r i s d i c t i o n s .  His d e c i s i o n  is c o n s i s t e n t  

w i t h  the t e n o r  of p r e v i o u s  equal p r o t e c t i o n  d e c i s i o n s  by 

this court.

To p r e v a i l  o n  its m o t i o n  for c o m p l e t e  s u m m a r y  judgment, 

K P F F  m u s t  o v e r c o m e  two s u b s t a n t i a l  i m p e d i m e n t s .  First, it 

m u s t  c o n v i n c e  t h i s  C o u r t  that. AS 0 9 . 1 0 . 0 5 5 ,  w h i c h  favors 

a r chi tects, e n g i n e e r s  and c o n t r a c t o r s  o v e r  the w o r l d  at 

large, w i t h s t a n d s  e q u a l  p r o t e c t i o n  s c r u tiny. Second, it 

m u s t  s u stain  the a r g u m e n t  that, as a m a t t e r  of s t a t u t o r y  

c o n s t r u c t i o n ,  A S  0 9 . 1 0 . 0 5 5  a t t e n u a t e s  a n d  e v e n t u a l l y  a b r o­

g a t e s  the d u t y  to warn, R e s t a t e m e n t (S e c o n d ) of T o r t s , §321; 

u n d e r  this c o n s t r u c t i o n ,  K P F F  w o u l d  no l o n g e r  h a v e  a d u t y  to 

w a r n  under a n y  c i r c u m s t a n c e s ,  no m a t t e r  h o w  e g r e g i o u s ,  af ter  

s i x  years, i r r e s p e c t i v e  of the p e r i l  to life a n d  pr operty.
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j e c t e d  t o  u n j u s t i f i e d  e x p e n s e  at t r i a l  is s l ight. D e f e n s e
i

a g a i n s t  e i t h e r  t h e  d e s i g n  n e g l i g e n c e  o r  f a i l u r e  to w a r n  

t h e o r y  i n v o l v e s  t h e  same b a s i c  c o r e  o f  e v i d e n c e  r e g a r d i n g  

p o l y u r e t h a n e  foam. If K P F F  is r i g h t  o n  c o n s t i t u t i o n a l i t y  

bu t  w r o n g  o n  w a r n i n g s ,  its b u r d e n  a n d  p r e s e n t a t i o n  of p r o o f  

at trial  w o u l d  n o t  be m a t e r i a l l y  a f f e c t e d .  R e v i e w  is 

c o r r e s p o n d i n g l y  less  urgent.

U l t i m a t e  r e s o l u t i o n  o f  b o t h  i s s u e s  w i l l  be m a t e r i a l l y  

a d v a n c e d  by t h e  e x i s t e n c e  of a c o m p l e t e  f a c t u a l  r e cord. A s  

this c o u r t  n o t e d  in J o h n s o n  v. S t a t e , 577 P . 2d 706 a t  709

(Alaska 1978) , t h e  g e n e r a l  r u l e  of f i n a l i t y

-✓
is d e s i g n e d  to i n s u r e  t h a t  the 
q u e s t i o  s p r e s e n t e d  o n  a p p e a l  h a v e  
a f u l l  ^actual and l e g a l  s e t t i n g  
in w h i c h  the p r a c t i c a l  e f f e c t  of 
t h e  p a r t i e s '  c o n t e n t i o n s  m a y  be 
w e i g h e d .  P i e c e m e a l  a d j u d i c a t i o n  
of some, b u t  not all p o i n t s  o f  l a w  
g o v e r n i n g  a cast c a r r i e s  t h e  r i s k  
t h a t  i m p o r t a n t  c o n s i d e r a t i o n s  m a y  
be o v e r l o o k e d  w h i c h  w o u l d  h a v e  
b e e n  p e r c e i v e d  h a d  the e n t i r e  c a s e  
b e e n  p r e s e n t e d .

This a r g u m e n t  a p p l i e s  w i t h  p a r t i c u l a r  f o r c e  to the e f f e c t  of 

AS 0 9 . 1 0 . 0 5 5  o n  t h e  d u t y  to warn. T h i s  c a s e  is young, and 

d i s c o v e r y  is i n c o m p l e t e .  O n l y  the b a r e s t  o u t l i n e  of the 

n e g l i g e n c e  o f  K P F F  in f a i l i n g  to warn, a s i n g l e  a d m i s s i o n  by 

its p r e s i d e n t ,  w a s  p r e s e n t e d  to the t r i a l  c ourt. U p o n  trial 

of t h i s  case, the r e c o r d  w i l l  be a u g m e n t e d ,  not o n l y  w i t h  

r e s p e c t  to K?Fr b u t  as to pa.-ties s i m i l a r l y  s i t u a t e d  b u t  not 

b e f o r e  the C o u r t ,  such as Vertfecs, Inc., the foam a p p l i c a t o r . 

Among t h e  f a c t o r s  e x p e c t e d  to be i l l u m i n e d  a r e  the d e g r e e  of 

p o t e n t i a l  h a z a r d  to life a n d  p r o p e r t y ,  the c l a r i t y  of all 

d e f e n d a n t s '  n o t i c e  of the h a z ard, thei r d e g r e e  of c u l p a­

bil i t y  in t e r m s  of n e g l i g e n c e ,  r e c k l e s s n e s s  o r  intent,
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t h e  e f f e c t  of c o n t i n u e d  c o n t a c t s  b e t w e e n  p l a i n t i f f  a n d  some 

d e f e n d a n t s ,  a n d  t h e  ease o f  d i s c h a r g e  o f  d u t y  by w a r n i n g .

i
K P F F ' s  s t a t u t o r y  c o n s t r u c t i o n  a r g u m e n t  (KPFF Petit., pp. 5-

6 ) is b a s e d  o n  a n  a r i d  e x e g e s i s  o f  t h e  statu t e .  Its con-

\

e l u s i o n  is f a r  f r o m  obviou s, and is u n s u p p o r t e d  b y  a c o h e r e n t  

p o l i c y  r a t i o n a l e .  T h e  C i t y  of Y a k u t a t  c o n t e n d s  t h a t  the  

s t a t u t e  is s i l e n t  o n  the s u bject  and l e a v e s  the c o m m o n  law 

u n d i s t u r b e d .  Q u e s t i o n s  of p u b l i c  p o l i c y  l o o m  large, and 

t h e y  s h o u l d  n o t  b e  r e s o l v e d  o n  so s c a n t  a record.

B e c a u s e  o f  the p r o b a b l e  i n t e g r i t y  of J u d g e  S o u t e r ' s  

ruling,  the l o w  e x p o s u r e  of K P F F  to u n d u e  h a r d s h i p ,  and the 

p a r t i c u l a r  a p p l i c a b i l i t y  to this c a s e  o f  t h e  g e n e r a l  p o l i c y  

m a n d a t i n g  f i n a l i t y  o f  judgment, r e v i e w  s h o u l d  be denied .

II. A S  0 9 . 1 0 . 0 5 5  IS V I O L A T I V E  O F  T H E  E Q U A L  P R O T E C T I O N  C L A U S E
OF T H E  A L A S K A  C O N S T I T U T I O N . ________________________________________

A. T h e  C i t y  of Y a k u t a t  Has S t a n d i n g  to C h a l l e n g e  
t h e S t a t u t e . _____________________________________________

K P F F  m a k e s  the s p e c i o u s  a r g u m e n t  t h a t  a l i t i g a n t  

d i s a d v a n t a g e d  b y  d i s p a r a t e  t r e a t m e n t  lac ks s t a n d i n g  b e c a u s e  

if all w e r e  t r e a t e d  e q u a l l y  u n f a i r l y ,  n o  a d v a n t a g e  w o u l d  be 

g a i n e d  t h e reb y. (KPFF Petit., 6-7.) U n d e r  this  r a t i o n a l e ,  

the appellant, in D e H u s s o n  v. C i t y  of A n c h o r a g e , 583 P . 2d 791 

(Alaska .1979) l a c k e d  equal p r o t e c t i o n  s t a n d i n g  b e c a u s e  the 

s t a t e  c o u l d  t h e o r e t i c a l l y  have t r e a t e d  her as s h a b b i l y  as 

the city, e l i m i n a t i n g  " u n f a i r n e s s . "  C l e a r l y  the C i t y  of 

Yakutat , w h i c h  w i l l  s uff er e c o n o m i c  i n j u r y  if its c l a i m  is 

time barred, p o s s e s s e s  "such a p e r s o n a l  s t a k e  in the o u t c o m e  

o f  the c o n t r o v e r s y  as to a s s u r e  t h a t  c o n c r e t e  a d v e r s e n e s s  

w h i c h  s h a r p e n s  t h e  p r e s e n t a t i o n  of i s s u e s  u p o n  w h i c h  the 

c o u r t  so .largely d e p e n d s  for e l i m i n a t i o n  of d i f f i c u l t  . . . 

q u e s t i o n s . "  B a k e r  v. C a r r , 369 U.S. 186, 204, 7 L . E d . 2 a  663,



B. T h e  E q u a l  P r o t e c t i o n  S t a n d a r d s  A n n o u n c e d  in 
I s a k s o n  and E r i c k s o n  A p p l y  to T h i s  Case.

D e f e n d a n t  K P F F  a r g u e s  t h a t  t h e  e qua l p r o t e c t i o n  t e s t

a n n o u n c e d ^ i n  I s a k s o n  v, R i c k e y ,  550 P.,2d 359 (Alaska 1976)—  v

s h o u l d  n o t  a p p l y  to s t a t u t e s  e n a c t e d  b e f o r e  that date.

(KPFF P e t i t . ,  9-10.) W h i l e  r u l e s  of l a w  m a y  be r e s t r i c t e d  

to p r o s p e c t i v e  a p p l i c a t i o n  in f u t u r e  cases, r e s p o n d e n t  is 

a w a r e  of no c o u r t  w h i c h  h a s  a n n o u n c e d  a n e w  c o n t r o l l i n g  

c o n s t i t u t i o n a l  s t a n d a r d  a n d  a s i m u l t a n e o u s  u n w i l l i n g n e s s •to 

a p p l y  t h a t  s t a n d a r d  to a n y  s t a t u t e  c u r r e n t l y  in force. S u c h  

an a p p r o a c h  has b e e n  o v e r r u l e d  sub s i l e n t i o  in the e q u a l  

p r o t e c t i o n  d e c i s i o n s  of this C o u r t  s i n c e  Isakson.

C. T h e  S t a t u t e  V i o l a t e s  E q u a l  P r o t e c t i o n .

R ules of l a w  w h i c h  a r b i t r a r i l y  d e n y  a c c e s s  to c o u r t s  

for r e d r e s s  of i n j u r y  to a g g r i e v e d  v i c t i m s  r e g u l a r l y  l e a d  to 

h a r s h  and d i s t a s t e f u l  r e s u l t s .  P e r h a p s  the q u i n t e s s e n t i a l  

e x a m p l e  is t h e  d o c t r i n e  of s o v e r e i g n  i m m u n i t y  w h e r e  t h e 

f o r t u i t y  of i n j u r y  by a g o v e r n m e n t a l  t o r t f e a s o r  f o r e c l o s e s  

l i a b i l i t y  for n e g l i g e n c e .  In t h e  p a s t  few d e c a d e s ,  an 

o v e r w h e l m i n g  j u d i c i a l  t r e n d  h a s  a b r o g a t e d  that d o c t r i n e  

b e c a u s e  of its i n v i d i o u s  d i s t i n c t i o n s .  S e e , Engdahl, 

I m m u n i t y  arj_ A c c o u n t a u i l i t y  for P o s i t i v e  G o v e r n m e n t a l  

W r o n g s , 44 U n i v . C o l o .L . R e v . 1 (1972).

In c o n t r a s t ,  o n e  s e g m e n t  o f  t h e  b u i l d i n g  trades 

i n d u s t r y  h a s  b e e n  a b l e  to s e c u r e  p a s s a g e  of s p e c i a l  p r o­

t e c t i v e  l e g i s l a t i o n  w h i c h  a r b i t r a r i l y  f o r e c l o s e s  a c c e s s  to

courts.  T h e  o p e r a t i v e  e f f e c t  o f  A S  0 9 . 1 0 . 0 5 5  is to c r e a t e  
<

a r t i f i c a l  c l a s s i f i c a t i o n s  a m o n g  v i c t i m s  injured by n e g l i g e n t  

conduct, and a m o n g  t o r t f e a s o r s  w h o  a r e  in e s s e n c e  s i m i l a r l y



F
s i t u a t e d .  U n d e r  the statut e, a n  a r b i t r a r y  six y e a r  l i m i t  

c o n t r o l s  th€s v i a b i l i t y  o f  a v i c t i m ' s  c a u s e  of action, e v e n

i
as t o  p e r s o n a l  i n j u r y  or w r o n g f u l  d eath, In the i n s t a n t  

c ase, t h e  f i r e  w h i c h  d e s t r o y e d  the Y a k u t a t  C o l d  S t o r a g e  

F a c i l i t y  o c c u r r e d  two w e e k s  a f t e r  t h e  s t a t u t o r y  six years.

xt has b e e n  a r g u e d  t h a t  a n  i n n o c e n t  t h i r d - p a r t y  victim, 

u n r e l a t e d  to e i t h e r  the a r c h i t e c t  o r  owner, is n o t  i n j u r e d  

b y  t h e  s t a t u t e  b e c a u s e  s u c h  a v i c t i m  r e t a i n s  an a c t i o n  

a g a i n s t  the o w n e r  in p o s s e s s i o n .  (CI3I Petit., p. 10.) 

S e t t i n g  a s i d e  i s s u e s  o f  f i n a n c i a l  a b i l i t y  to r e s p o n d  to a 

j u d g m e n t ,  t h i s  a r g u m e n t  i g n o r e s  the f a c t  t h a t  the l i a b i l i t y

for d a m a g e s  of a n  a r c h i t e c t  a n d  of an o w n e r  are n ot co-

■«/

e x t e n s i v e .  T h e  a r c h i t e c t  m u s t  m e e t  t he s t a n d a r d  of c a r e  of 

h i s  p r o f e s s i o n ,  w i t h  its s u p e r i o r  k n o w l e d g e .  P u t  simply, 

t h e  o w n e r  is m e r e l y  l i a b l e  for d e f e c t s  w h i c h  he o u g h t  

r e a s o n a b l y  to h a v e  d i s c o v e r e d  and w a r n e d  a g a inst. For 

e x a m p l e ,  a b y s t a n d e r  i n j u r e d  i n  the Y a k u t a t  fire w o u l d  

p r o b a b l y  h a v e  no v i a b l e  a c t i o n  a g a i n s t  the C i t y  of Yakutat, 

w h i c h  i t s e l f  h ad no w a y  o f  k n o w i n g  t h a t  p o l y u r e t h a n e  foam 

w a s  a h a z a r d o u s  s u b s t a n c e .  If on p a r t i c u l a r  facts the o w n e r  

w e r e  f o u n d  l i able, he w o u l d  b e  d e n i e d  u n d e r  the s t a t u t e  any 

a c t i o n  for i n d e m n i t y  a g a i n s t  t h e  r e s p o n s i b l e  a r c h i t e c t  or 

c o n t r a c t o r .

P e t i t i o n e r s  p r e s e n t  no s u b s t a n t i a l  j u s t i f i c a t i o n  for 

g r a n t i n g  a b s o l u t i o n  to a r c h i t e c t s ,  e n g i n e e r s  and c o n t r a c t o r s  

a f t e r  six years. T h e  f a c t o r  w h i c h  m o s t  s a l i e n t l y  d i s­

t i n g u i s h e s  t h i s  s p e c i a l  i n t e r e s t  g r o u p  f r o m  o t h e r  s e c t i o n s  

o f  i n d u s t r y  o r  h u m a n  e n d e a v o r  is t h e i r  p e r s p i c a c i t y  in 

d r a f t i n g  a m o d e l  a c t  and l o b b y i n g  for its p a s sage. U n d e r  

t h e  a c t  t h e y  r e c e i v e  p r o t e c t i o n s  a f f o r d e d  to no o t h e r  class
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o f  t o r t f e a s o r .  P e r s o n s  w h o  s u p p l y  m a t e r i a l  to c o n s t r u c t i o n  

s i t e s  b u t  w h o  d o  n o t  t h e m s e l v e s  p a r t i c i p a t e  in c o n s t r u c t i o n  

a r e  n o t  p r o t e c t e d .  M a n u f a c t u r e r s  of c h a t tels, which, like 

s u p e r t a n k e r ,  m a y  be h i g h l y  c o m p l e x ,  i n d i v i d u a l i z e d ,  and 

l o n g - l i v e d ,  r e c e i v e  no c o r r e s p o n d i n g  p r o t e c t i o n .  ' D o c t o r s  

a n d  o t h e r  p r o f e s s i o n a l s  w i t h  p o t e n t i a l  l i a b i l i t i e s  of long 

d u r a t i o n  are n o t  p r o t e c t e d .  In d e f e n s e  of t h i s  s t a t e  of 

a f f a i r s ,  p r o p o n e n t s  of t h e  c h a l l e n g e d  l e g i s l a t i o n  a t t e m p t  t. 

h y p o t h e s i z e  s t r a i n e d  b a s e s  to d i f f e r e n t i a t e  t h e  b u i l d i n g  

t r a d e s .

T h e  c o n t r o v e r s y  h a s  g e n e r a t e d  a split of a u t h o r i t y  

a m o n g  the states. T he a u t h o r i t y  u p h o l d i n g  s i m i l a r  s t a t u t e s
1

H a s  b e e n  a d e q u a t e l y  a r g u e d  b y  p e t i t i o n e r s .  In c o n t r a s t ,  a

s u b s t a n t i a l  line of a u t h o r i t y  finds the s p e c i a l  p r o t e c t i o n

a f f o r d e d  a r c h i t e c t s  and c o n t r a c t o r s ,  b u t  not s u p p l i e r s  of

b u i l d i n g  m a t e r i a l s ,  to be i r r a t i o n a l .  T h e  l e a d i n g  c a s e  is

S k i n n e r  v. /vnderson, 231 N . E . 2 d  568, 591 (111. 1967):

T h e  a r b i t r a r y  q u a l i t y  of the s t a t u t e  
c l e a r l y  a p p e a r s  w h e n  w e  c o n s i d e r  that 
a r c h i t e c t s  a n d  c o n t r a c t o r s  are not 
the o n l y  p e r s o n s  w h o s e  n e g l i g e n c e  in 
the c o n s t r u c t i o n  of t h e  b u i l d i n g  or 
o t h e r  i m p r o v e m e n t  m a y  c a u s e  d a m a g e  
to p r o p e r t y  o r  i n j u r y  to persons.
If, for e x a m p l e ,  f o u r  y e a r s  a f t e r  a 
b u i l d i n g  is c o m p l e t e d  a c o r n i c e  
s h o u l d  fall b e c a u s e  the a d h e s i v e  used 
w a s  d e f e c t i v e ,  the m a n u f a c t u r e r  of 
the a d h e s i v e  is g r a n t e d  no immunity.
A n d  so it is w i t h  a l l  o t h e r s  w h o  
f u r n i s h  m a t e r i a l s  u s e d  in c o n s t r u c t i n g  
the i m p r o v e m e n t .  B u t  if the c o r n i c e  
fell b e c a u s e  o f  d e f e c t i v e  d e s i g n  or 
c o n s t r u c t i o n  f o r  w h i c h  an a r c h i t e c t  
or c o n t r a c t o r  w a s  r e s p o n s i b l e ,  i m­
m u n i t y  is g r a n t e d .  It c a n n o t  be said 
t h a t  the o n e  e v e n t  is m o r e  likely 
than the o t h e r  to o c c u r  w i t h i n  four 
y e a r s  a f t e r  c o n s t r u c t i o n  is c o m p l e t e d .
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U s i n g  s i m i l a r  a n a l y s i s ,  the S u p r e m e  C o u r t  of W i s c o n s i n  

t e r m e d  t h e  d i s t i n c t i o n  b e t w e e n  the l i a b i l i t y  o f  a r c h i t e c t s

i
a n d  c o n t r a c t o r s  o n  o n e  hand, a n d  the s u p p l i e r s  of b u i l d i n g

m a t e r i a l  o n  t h e  o t h e r  hand, a " l u d i c r o u s "  c o n s t r u c t :

[T]here a p p e a r s  no r e a s o n  w h y  o n l y  a 
v e r y  r e s t r i c t e d  c l a s s  o f  t h o s e  thus  
o c c u p i e d  is p r o t e c t e d  b y  the s t a t u t e .
K a l l a s  M i 11w o r k  C o r p . v. S q u a r e  D 
C o m p a n y ,  225 N . W . 2d 454 at 459 (Wise.
1975) .

T h e  H a w a i i  c o u r t  fo und the d i s t i n c t i o n  b e t w e e n  the special 

i n t e r e s t  c l ass, and t h o s e  e x c l u d e d  such as m a t e r i a l  suppliers, 

to b e  an a r b i t r a r y  a nd c a p r i c i o u s  d i s c r i m i n a t i o n  v i o l a t i v e  

o f  e q u a l  p r o t e c t o n .  F u j i o k a  v. Kam, 514 P . 2d 568 (Hawaii 

1973) . A c c o r d , P a c i f i c  I n d e m n i t y  C o m p a n y  v. T h o m p s o n - 

Y a e g e r , Inc. 260 N . W . 2d 548 (Minn. 1977); B r o o m s v. T r u l u c k, 

241 S . E . 2 d  739 (S.C. 1978); M u z a r  v. M e t r o  T o w n h o u s e s , Inc.,

266 N . W . 2d 850 (Mich.App. 1978).
✓

In a d d i t i o n ,  c o u r t s  h a v e  n o t e d  the b a s i c  u n f a i r n e s s  of

a s t a t u t e  w h i c h  l e a v e s  the l i a b i l i t y  of an o w n e r  or o c c u p i e r

i n t a c t  but f o r e c l o s e s  r e c o v e r y  a g a i n s t  the a c t i v e l y  n e g l i g e n t

a r c h i t e c t  o r  c o n t r a c t o r :

H o w e v e r ,  the p l a i n t i f f  m a y  r e c o v e r  
d a m a g e s  f r o m  the o w n ers, a n d  the 
o w n e r s  w i l l  h a v e  no r i g h t  to h a v e  
the e n g i n e e r  and the c o n t r a c t o r  r e­
i m b u r s e  or c o n t r i b u t e  to th em the 
a m o u n t  of d a m a g e s  they are r e q u i r e d  
to p a y  the p l a i n t i f f .  W e  a re u n a b l e  
to see a n y  r a t i o n a l  b a s i s  for t r e a t i n g  
the e n g i n e e r  a n d  the c o n t r a c t o r  d i f­
f e r e n t l y  f r o m  the o w n e r s  u n d e r  the 
s a m e  c i r c u m s t a n c e s ,  F u j i o k a  v. Kam,
514 P . 2d 568 at 571 (Hawaii- 1973}“

A c c o r d , L o y a l  O r d e r  of M o o s e  L o d g e  1785 v. C a v a n e s s , 563

P . 2d 143 (Okla. 1977) ("[I]f o n e  c lass of d e f e n d a n t s ,  o w n e r s

a n d  t e n a n t s ,  is e x c l u d e d  f r o m  this p r o t e c t i o n ,  the F o u r t e e n t h

A m e n d m e n t  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  is v i o l a t e d  and
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t h e  l e g i s l a t i o n  is n o t  v a l i d . " ) ;  K a l l a s  M l l l w o r k  Com p a n y  v. 

S q u a r e  D C o m p a n y , s u p r a ; P a c i f i c  I n d e m n i t y  C o m p a n y  v.
i

T h o m p s o n - Y a e g e r , Inc./ s u p r a ; S k i n n e r  v. A n d e r s o n / s u p r a .

A  v e r y  r e c e n t  d e c i s i o n  of the F l o r i d a  S u p r e m e  C o u r t  

a d d r e s s e s  t h e  o f t  m a d e  a r g u m e n t  t h a t  t h e  p a s s a g e  of time 

u n i q u e l y  d i s f a v o r s  a r c h i t e c t s  a n d  c o n t r a c t o r s .  W h i l e  the 

d e c i s i o n  of the F l o r i d a  c o u r t  w a s  m a d e  p u r s u a n t  to a c o n s t i  

t u t i o n a l  p r o v i s i o n  g u a r a n t e e i n g  eq ual a c c e s s  to courts, the 

c o u r t ' s  a n a l y s i s  c l e a r l y  a p p l i e s  to e q u a l  p r o t e c t i o n  of the 

l a w s :

W e  r e c o g n i z e  t h e  p r o b l e m s  w h i c h  i n­
her e  in e x p o s i n g  b u i l d e r s  a n d  r e l a t e d  
p r o f e s s i o n a l s  to p o t e n t i a l  l i a b i l i t y  

j  for an i n d e f i n i t e  p e r i o d  o f  t i m e  a f t e r
an i m p r o v e m e n t  to rea l p r o p e r t y  has 
b e e n  c o m p l e t e d .  U n d o u b t e d l y ,  the 
p a s s a g e  of t i m e  d o e s  a g g r a v a t e  the 
d i f f i c u l t y  of p r o d u c i n g  r e l i a b l e  
e v i d e n c e ,  a n d  it is l i k e l y  t h a t  
a d v a n c e s  in t e c h n o l o g y  t e n d  to p u s h  
i n d u s t r y  s t a n d a r d s  i n e x o r a b l y  h i g h e r .
T h e  i m p a c t  of t h e s e  p r o b l e m s ,  h o w e v e r , 
is f e l t  by all l i t i g a n t s .  M o r e o v e r ,  
the d i f f i c u l t i e s  of p r o o f  w o u l d  seem  
to fall at l e a s t  as h e a v i l y  o n  i n j u r e d 
p l a i n t i f f s , w h o  m u s t  g e n e r a l l y  c a r r y  
the i n i t i a l  b u r d e n  of e s t a b l i s h i n g  
that the d e f e n d a n t  w a s  n e g l i g e n t .  In 
any e vent, t h e s e  p r o b l e m s  a r e  n o t  
u n i q u e  to the c o n s t r u c t i o n  i n d u s t r y ,  
and t h e y  are n o t  s u f f i c i e n t l y  c o m p e l l­
ing to j u s t i f y  the e n a c t m e n t  of l e g i s­
lat i o n  w h i c h ,  w i t h o u t  p r o v i d i n g  an 
a l t e r n a t i v e  m o a n s  of r e d r e s s ,  t o t a l l y  
a b o l i s h e s  an i n j u r e d  p e r s o n ' s  c a u s e  
o f  a c t i o n .  T h e  l e g i s l a t i o n  i m p e r­
m i s s i b l y  b e n e f i t s  o n l y  o n e  c l a s s  of 
d e f e n d a n t s ,  at the e x p e n  o f  a n  i n­
jured p a r t y ' s  r i g h t  to su^, a n d  in 
v i o l a t i o n  of o u r  c o n s t i t u t i o n a l '  g u a r­
anty of a c c e s s  to c o u r t s .  O v e r l a n d  
C o n s t r u c t i o n  C o m p a n y ,  Inc. v. S i r m o n s ,
369 S o . 2d 572 at 574 (Fla. 1979),
(emphasis a d d e d ) .

O t h e r  courts, w h i l e  e v i n c i n g  j u d i c i a l  d i s p l e a s u r e  w i t h  such

s t a t u t e s ,  h a v e  s t r u c k  t h e m  d o w n  o n  g r o u n d s  n o t  d i r e c t l y

i m p l i c a t e d  in t h i s  P e t i t i o n  for R e v i e w .  P l a n t  v. R. L.
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Reid/ Inc., 3]L 3 So. 2d 518, (Ala. 197?) (void for v a g u e n e s s ) ;  

B a g b y  E l e v a t o r  £  E l e c t r i c  C o m p a n y , I n c . v . M c B r ide, 291

5

S o . 2d 306 (Ala. 1974) (purpose o f  a c t  n o t  c l e a r l y  e x p r e s s e d  

in title); S a y l o r  v. H a l l , 497 S.V7.2d 218 (Ky.App. 1973)

(state c o n s t i t u t i o n  p r o h i b i t s  l e g i s l a t i v e  a b o l i t i o n  of 

c o m m o n  l a w  r i g h t s  of a c t i o n ) .

J u d g e  S o u t e r ' s  r u l i n g  in the i n s t a n t  c a s e  p l a c e d  

p a r t i c u l a r  e m p h a s i s  o n  the s i m i l a r i t y  o f  p o s i t i o n  of 

d e s i g n e r s  a n d  f a b r i c a t o r s  of r e a l  p r o p e r t y ,  and m a n u f a c t u r e r s  

of c o m p l e x  c h a t t e l s  s u c h  as a i r c r a f t  a n d  ships. P e t i t i o n e r  

K P F F  a r g u e s  t h a t  the s e r i a l  r e p e t i t i v e  n a t u r e  of the m a n u­

fa c t u r i n g  p r o c e s s  a f f o r d s  g r e a t e r  o p p o r t u n i t y  for d e f i c i e n c i e s  

to m a n i f e s t  t h e m s e l v e s  early. (KPFF's P e t i t i o n ,  p. 14.)

W h i l e  it is arguable; that a r e p e t i t i o u s  m a n u f a c t u r i n g  

p r o c e s s  m a y  lend i t s e l f  in p a r t i c u l a r  c i r c u m s t a n c e s  to 

s o p h i s t i c a t e d  q u a l i t y  contro l, t h a t  fact a l o n e  does n o t  lead 

i n e l u c t a b l y  to t h e  c o n c l u s i o n  t h a t  q u a l i t y  c o n t r o l  is 

s i g n i f i c a n t l y  m o r e  d i f f i c u l t  w i t h i n  the b u i l d i n g  trades.

T h e  v a s t  m a j o r i t y  of s t r u c t u r e s  b u i l t  are, as a p r a c t i c a l  

m a t t e r ,  r e p e t i t i o n s  ad i n f i n i t u m  o f  o t h e r  s t r u c t u r e s .  The 

Y a k u t a t  C o l d  S t o r a g e  b u i l d i n g  w a s  a p r e f a b r i c a t e d  m e t a l  

s t r u c t u r e  w h i c h  had d o u b t l e s s  b e e n  e r e c t e d  h u n d r e d s  of 

t h o u s a n d s  of t i m e s  t h r o u g h o u t  the c o u n t r y .  T h e  a v e r a g e  

t r a c t  home is s u c h  a p r o d u c t  of r e p e t i t i o n  t h a t  its d e s i g n

and c o n s t r u c t i o n  in s o m e  j u r i s d i c t i o n s  h a v e  b e e n  s u b j e c t e d  .

I  n
to s t r i c t  l i a b i l i t y  -srfr tort. Cf., K r i e c l e r  v. E i c h l e r  

H o m e s , I n c . , 74 C a l . R p t r .  225 (Cal.App. 1969). T h e  l ow 

v o l u m e  n a t u r e  of b u i l d i n g  p r o j e c t s  m a k e s  t h e m  p a r t i c u l a r l y  

c o n d u c i v e  to i n d i v i d u a l  i n s p e c t i o n  and a t t e n t i o n .  U n­

do u b t e d l y ,  b o t h  in m a n u f a c t u r i n g  a n d  in c o n s t r u c t i o n ,
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. i n s t a n c e s  o c c u r  w h e r e  the d e s i g n ,  u s e  or intendcsd e n v i r o n m e n t

of a p r o d u c t ,  p l a c e  it o n  t he c u t t i n g  e d g e  of i n n o v a t i v e/
t e c h n o l o g y ,  b u t  s u c h  i n s t a n c e s  m u s t  b e  r e c o g n i z e d  as rare.

A r c h i t e c t s  a n d  c o n t r a c t o r s  s h o u l d  n o t  be r e l i e v e d  f r o m

l iabil i t y ,  w h e r e  m a t e r i a l m e n ,  m a n u f a c t u r e r s  of c h a t t e l s ,  or

t o r t f e a s o r s  a t  l a r g e  a r e  not, m e r e l y  b e c a u s e  of so me

i m a g i n e d  r o m a n t i c i s m  o f  t h e  b u i l d i n g  trades. W h i l e  such

h y p o t h e t i c a l  t h o u g h t  p r o c e s s e s  h a v e  b e e n  u s e d  to s u s t a i n

l e g i s l a t i o n  in o t h e r  j u r i s d i c t i o n s ,  such a n a l y s i s  h a s  been

a b a n d o n e d  in A l a s k a .  In I s a k s o n  v. R i c k e y , 550 P . 2d 359

(Alaska 1976) this C o u r t  s t a t e d  that it would:

[N)o l o n g e r  h y p o t h e s i z e  f a c t s  w h i c h  
w o u l d  s u s t a i n  o t h e r w i s e  q u e s t i o n a b l e  
l e g i s l a t i o n  as w a s  t h e  c a s e  u n d e r  the 
t r a d i t i o n a l  r a t i o n a l  b a s i s  standard.
Thus, u n d e r  the n e w  t e s t  ' judicial 
d e f e r e n c e  to a b r o a d  r a n g e  of c o n­
c e i v a b l e  l e g i s l a t i v e  p u r p o s e s  and to 
i m a g i n a b l e  fact s t h a t  m i g h t  j u s t i f y  
c l a s s i f i c a t i o n s  is s t r i k i n g l y  d i m i n­
ished. J u d i c i a l  t o l e r a n c e  of o v e r -  
i n c l u s i v e  a n d  u n d e r - i n c l u s i v e  c l a s s­
i f i c a t i o n s  is n o t a b l y  reduced,. L e g i s­
l a t i v e  l e e w a y  for u n e x p l a i n e d  p r a g m a t i c  
e x p e r i m e n t a t i o n  is substantia.'.ly n a r r o w e d .
Ic. at 362 ( f o o tnote o m i t t e d )

A p p l i c a t i o n  of A l a s k a ' s  e q u a l  p r o t e c t i o n  s t a n d a r d

r e q u i r e s  t h a t  t h e  n a t u r e  and i m p o r t a n c e  o f  the i n t e r e s t

i m p i n g e d  u p o n  be s c r u t i n i z e d :

B a s e d  on the n a t u r e  of t h e  right, a 
g i e a t e r  or l e s s e r  b u r d e n  w i l l  be 
p l a c e d  o n  t h e  S t a t e  to s h o w  t h a t  the 
c l a s s i f i c a t i o n  h a s  a fair a n d  s u b­
st a n t i a l  r e l a t i o n  to l e g i t i m a t e  
g o v e r n m e n t a l  o b j e c t i v e .  S t a t e v.
E r i c k s o n ,  574 P . 2d 1 (Alaska 1978).

T h e  c h a l l e n g e d  s t a t u t e  d r a s t i c a l l y  a t t e n u a t e s  o n e  of the

m o s t  b a s i c  r i g h t s  of a s o c i e t y  g o v e r n e d  by law: a c c e s s  to

the c o u r t s  for r e d r e s s  of i n j u r i e s .  Trie W a s h i n g t o n  S u p r e m e

C o u r t  in the: c a s e  of H u n t e r  v. N o r t h  M a s o n  H i g h  S c h o o l , 539
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P . 2d 845 (Wash. 1975) n o t e d  that:

T h e  r i g h t  to be i n d e m n i f i e d  for 
p e r s o n a l  i n j u r i e s  is a s u b s t a n t i a l  
p r o p e r t y  right, n o t  o n l y  of m o n e t a r y  
v a l u e  b u t  in m a n y  c a s e s  f u n d a m e n t a l  
to t h e  i n jure d p e r s o n ' s  p h y s i c a l  

- w e l l  b e i n g  and a b i l i t y  t.o c o n t i n u e  
to l i v e  a d e c e n t  life.

In h i s  c o n c u r r i n g  o p i n i o n  in D e H u s s o n  v. C i t y  o f  A n c h o r a g e ,

583 P . 2d 791 (Alaska 1978) J u s t i c e  R a b i n o w i t z ,  j oi ned by

J u s t i c e  B o o c h e v e r ,  e x a m i n e d  the l e g i t i m a c y  o f  f o r e s h o r t e n i n g

t o r t  r e d r e s s  b y  m e a n s  of a m u n i c i p a l  n o t i c e  of c l a i m s

p r o v i s i o n .  J u s t i c e  R a b i n o w i t z  f o u n d  a p r o v i s i o n  b a r r i n g

a c c e s s  to t h e  c o u r t  a b u r d e n s o m e  e n c r o a c h m e n t  s u p p o r t a b l e

o n l y  by h i g h l y  s i g n i f i c a n t  s t a t e  intere»st:
•y-✓

I d e e m  it s u f f i c i e n t  to n o t e  t h a t  
i m p o r t a n t  r i g h t s  of r e d r e s s  of p e r s o n s  
h a r m e d  by g o v e r n m e n t a l  con du .:t a r e 
i n v o l v e d ,  as w e l l  as e q u a l l y  s i g n i­
f i c a n t  c o n c o m i t a n t  r i g h t s  o f  a c c e s s  to 
j u d i c i a l  f o rums for t he a d j u d i c a t i o n  
o f  l i a b i l i t y  and d a m a g e  i s s u e s  f l o w i n g  
f r o m  s u c h  g o v e r n m e n t a l  c o n d u c t .  G i v e n  
t h a t  t h e s e  r i g h t s  a r e  i m p o r t a n t ,  I 
h a v e  c o n c l u d e d  a p p e l l a n t  h a s  d e m o n s t r a t e d  
t h a t  t h e  d i s t i n c t i o n s  d r a w n  b y  t h e  c h a r t e r ' s  
n o t i c e  of c l a i m  p r o v i s i o n  b e t w e e n  g o v­
e r n m e n t a l  and p r i v a t e  t o r t f e a s o r s  are 
a r b i t r a r y  and t h a t  the r e s u l t a n t  c a t e­
g o r i e s  are suspect. C o n s e q u e n t l y ,  the 
C i t y  of A n c h o r a g e  m u s t  m e e t  a s i g n i f i c a n t  
b u r d e n  . . . .  Id. at 796.

T h e  s t a t e  i n t e r e s t  in the c h a l l e n g e d  s t a t u t e  of 

l i m i t a t i o n s  c a n  o n l y  be c h a r a c t e r i z e d  as m e a g e r .  T h e  

s t a t u t e  c o n f e r s  a m i n o r  b e n e f i t ,  m u c h  l e s s  v a l u a b l e  t h a n  a 

tax i n c e n t i v e ,  to a m i n o r  p o r t i o n  o f  i n d u s t r y  a n d  en ter p r i s e .  

T h e  b e n e f i t  is c o n f e r r e d ,  n o t  by s p r e a d i n g  the c o s t  b r o a d l y  

o v e r  the e n t i r e  p o p u l a t i o n ,  as w i t h  a tax i n c e n t i v e ,  b u t  by 

i m p o s i n g  t h e  c o s t  o n  a n a r r o w  group' of i n j u r e d  v i c t i m s  w h o  

a r e  l e a s t  a b l e  to b e a r  the cost. Th us, o n  o n e  s i d e  of the 

b a l a n c e  is a n i g g a r d l y  b e n e f i t  to a l i m i t e d  s e c t i o n  of the

-* 3-
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f i c i a r y’s n e g l i g e n c e .  O n  t h e  o t h e r  side of the b a l a n c e  is

t he v i o l e n c e  d o n e  to the c o n c e p t  of equal t r e a t m e n t  u n d e r  

l a w  w h e n  a l i m i t e d  c l a s s  is s i n g l e d  o u t  and p e n a l i z e d  to 

b e n e f i t  a s p e c i a l  i n t e r e s t  g r o u p  w h i c h  is in the final 

a n a l y s i s  i n d i s t i n g u i s h a b l e  in a m e a n i n g f u l  sense from o t h e r  

i n t e r e s t  g r o u p s .

C O N C L U S I O N '

G i v e n  t he lik€.-lihood t h a t  the* c o u r t s  b e l o w  w e r e  

c o r r e c t  in d e c l a r i n g  A S  0 9 . 1 0 . 0 5 5  u n c o n s t i t u t i o n a l ,  and 

the d e s i r a b i l i t y  of a full r e c o r d  p r i o r  to u l t i m a t e  aa- 

q u d i c a t i o  . b y  this C ourt, t h e  p e t i t i o n  for r e v i e w  s ho uld be 

d e nie d. If this C o u r t  s h o u l d  e l e c t  to r e v i e w  the c o n s t i­

t u t i o n a l i t y  of A S  C 9 . 1 0 . 0 5 5 ,  r e s p o n d e n t  should bn a l l o w e d  

to f u r t h e r  d e v e l o p  the f a c t s  s u r r o u n d i n g  the f a i l u r e  to 

w a r n  c l a i m  t h r o u g h  d i s c o v e r y ,  and to p r esent these f a c t s  for 

a d e c i s i o n  in the f i r s t  i n s t a n c e  by the s u p e r i o r  court., w h i c h  

h a s  n e v e r  r e a c h e d  the issue.

- 1 4 -
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Referred: Judiciary

IN THE SENATE BY BENNETT

SENATE BILL NO. 545

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to release after conviction of an

offense

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.30.040(b) is amended to read:

(b) Notwithstanding the provisions of (a) of this section, if the 

offense a person has been convicted of is murder [IN THE FIRST DEGREE,

d a s s .ROBBERY IN THE FIRST DEGREE], kidnapping^  class A felony,f

B.jEelonyJfSEXUAL ASSAULT IN THE FIRST DEGREE UNDER AS 11.41.410(a)(1)], 

he may not be released on bail either before sentencing or pending 

a p p e a l .

Sr 545



T U T T i  IIF 

TTffltE [UIDI^OT®
POUCH Y . STATE CAPITOL 

JUN EAU. ALASKA 99811 

9 07-465-3800

LEGISLATIVE AFFAIRS AGENCY

M E M C R A N D U M  February 16, 1982

SUBJECT: Meaning of "conviction" under
AS 12.30.040(b)

TO: Senator P a tri ck M. Rodey

FROM: Edward H. Hein
L e gis lative Counsel

You have asked w h e n  a person is "convicted for purposes of 
AS 12.30.040(b).

The term "conviction" is not defined in the statutes or 
Alaska case lew. What constitutes a c onvictio n varies 
d epending upon the context in which the term is used.

In the context of denying or rev oking bail under AS 12.- 
30.040(b), the Alaska Supreme Court has equated "conviction" 
with adjudication of guilt. State v. Wassillie, 606 P . 2d 
1279 (Alaska 19.30).

W a s s i l l i e  had been found guilty of rape and was released 
until sentencing. The trial court denied the state's
request that Was sillie be returned to custody before
sentencing and entry of a judgment of conviction. The 
Supreme Court reversed the trial court in part because of

[its agreement with the state's contention that the right to
"bail under Article I, Sec. 11 of the Alaska C o n stitut ion and 
AS 12.30.040(b) extends only to the adjudication of guilt or 
innocence.

Thus, under AS 12.30.040(b) a person has been convicted upon 
the re ndering of a guilty verdict.

E H H : 1jb



Official Business

Com m ittee on  ju d ic ia ry  Pouch v
State Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

DATE: January 19, 1982

T O : Senate J

FROM: Kevin K.

RE: SB 545

On January 18th, I contacted Mr. Richard Delaplain, Director of 
Technical Operations of the Court System, and requested the number of. 

unclassified, Class A and B felons that were on bail awaiting appeal.

He indicated that the court does not normally collect that informatiion, 

but he was willing to try to select it from Anchorage case files.

In Anchorage alone, for the years 1980 and 1981, he was able to identify 
49 cases which were on appeal from a Class A or B felony. Of these, 
only two were granted a bail continuance following sentencing. One 
case was an A felony (attempted murder) and the other a B felony 
(perjury).

iciary Committee 
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A l a s k a  jiiale ^asjjtslature

Senate
Committee  on j u d ic i a r y Pouch V 

State Capitol 
Juneau, Alaska 99811Official Business

MINUTES OF THE SENATE JUDICIARY COMMITTEE

OF

JANUARY 18, 1982 

Butrovich Committee Room, State Capitol Juneau, Alaska

Legislation Before Committee:

CSSB 399 "An Act relating to adoption; and providing for an 

effective date."

SB 535 "An Act relating to the criminal laws of the state."

SB 545 "An Act relating to release after conviction of an

offense."

The meeting of the Senate Judiciary Committee was called to order by 
Chairman Rodey at 1:40 P.M. Committee members present were: Senators 

Rodey, Ray, and Parr. Senators Bennett and Hohman were absent.

SB 545 was brought before the committee by Chairman Rodey and after 
hearing testimony from Barry Stern of the Department of Law, Chairman 
Rodey held the bill over at the request of Senator Ray for purposes 

of amendment.

CSSB 399 was brought before the committee by Chairman Rodey . Testimony 

was heard from Joan Brooks, Department of Health and Social Services. 
Senator Parr moved adoption of the Committee Substitute as amended.
Chairman Rodey and Senator Parr signed do pass. Senator Ray signed no

recommendation.

SB 535 was brought before the committee by Chairman Rodey.. Barry Stern, 

Dept, of Law, gave an overview of the bill. Senator Ray suggested 
amending pg. 1, line 15 to read," he causes physical injury to any 
person other than himself by means of a dangerous instrument." The 

amendment was adopted with no objection.

Testimony was also heard from Gordon Evans, representing Multivisions of 

Anchorage, regarding Section 5. Chairman Rodey directed Mr. Bruce to 
work with Gordon Evans, representing Multivisions, for language changes 

to Sec. 5. to meet committee approval.

Chairman Rodey adjourned the meeting at 2:25 P.M.



Sec. 12.30.040. Release after conviction, (a) A person who has 
been convicted of an offense and is awaiting sentence, or who has filed 
an appeal shall be treated in accordance with the provisions of AS 
12.30.020 unless the court has reason to believe that no one or more 
conditions of release will reasonably assure the appearance of the 
person as required or prevent the person from posing a danger to other 
persons and the community. If that determination is made, the person 
n ay be remanded to custody. This section does not affect the right of 
a person appealing from a judgment of conviction from a district court 
to the superior court to be released on bail pending appeal under Rule 
2(c) of the District Court Rules of Criminal Procedure.

(b> Notwithstanding .he provisions of (a) of this section, if the 
offense a person has been convicted of is jnurder in the first degree. 
r nhhprv in the first decree. kidnapping, or sexual assault in the firs: 
degree under AS 11.41.41 Ota)(1), he may not be released on baiTeither 
before sentencing or pending appeal. (fc 1 ch 20 SLA 1966: am § 3 
24 SLA 1966: am « 3 ch 39 SLA 1974: am 5 36 ch 102 SLA 1980

eh

Effect of amendment. — The 1980 
amendment substituted "murder in the 
first degree, robbery in * ,c firs; degree, 
kidnapping, or sexuo! i ’ first
degree under AS l l  .!;i(aiu "first 
degree murder, ar ced rou. rv, 
kidnapping, or ra |.. (as defined in AS 
11.15.130)” in subsection (b).

Legislative histo.-y /eports. — For 
report on ch. 20. SLA 1966, see 1966 House 
Journal, pp. 110, 111. For report on ch. 
102, SLA 1980 (HCS CSSB 611). see 1980 
Set.ate Journal Supplement, No. 44 (May
29. 1980) or 1980 House Journal

Supplement, No. 79 (May 29. 1980).
Application o f section is limited. — 

Thi6 section, which provides for release 
after trial, is limited in application to 
convicted persons awaiting sentence or 
whose appeal is pending. Martin v. State, 
Sup.'Ct. Op. No. 983 (File No. 1785), 517 
P.2d 1389 (1974).

Application o f Alaska Constitution 
b ril clause — The bail clause of the 
Alaska Constitution does not apply after 
the conviction of a person accused of a 
crime. State v. Wassillie, Sup. Ct. Op. No. 
2026 (File No. 3603), 606 P.2d 1279 (1980).

OlA d K



Alaska 3Jubicial (Eouncil
N O N  A T T O R N E Y  M E M B E R S  „  -  _  . EX EC U T IV E  D IR E C T O R

MARY JA N C  TATE ^  L  = u " ®  N IC H O LA S  M A R O U IE S
JO H N  E t O N a w o R T H  ANCHORAGE. ALASKA
R O B E R T  H M OSS

99501 

(907) 279-2526
A TTO RN EY  M EM BERS  

M A RCU S  R  C LA PP  
JA M ES  B  BR A D LE Y  
JO S E P H  L  YO UNO

CH A IRM A N . KX  O fF IC IO  
EDM O N D  W  »1URKC 
C H IEF  JU S T IC E  
S U P R E M E  C O U RT

J a n u a r y  1 5 ,  1 9 8 2

K e v i n  B r u c e

O f f i c e  o f  S e n a t o r  R o d e y  

S e n a t e  J u d i c i a r y  C o m m i t t e e  

P o u c h  V

J u n e a u ,  A l a s k a  

D e a r  K e v i n :

T h e  f o l l o w i n g  s t a t i s t i c s  a r e  i n  r e s p o n s e  t o  y o u r  r e q u e s t  

f o r  i n f o r m a t i o n  r e g a r d i n g  t h e  n u m b e r  o f  v i o l e n t  f e l o n y  

o f f e n d e r s  w h o  a r e  f r e e ,  e i t h e r  o n  t h e i r  o w n  r e c o q n i z a n c e  o r  

o n  b a i l ,  a f t e r  j u d g e m e n t  h a s  b e e n  e n t e r e d  a u a i n s t  t h e m .

T h e  d a t a  u s e d  i n  t h i s  a n a l y s i s  i n c l u d e s  a l l  v i o l e n t  

f e l o n u  o f f e n s e s  c o m m i t t e d  i n  A n c h o r a g e ,  F a i r b a n k s  o r  J u n e a u  

i n  1 9 8 0  t h a t  r e s u l t e d  i n  c o n v i c t i o n .  ( T h i s  d e f i n i t i o n  o p 

" v i o l e n t  f e l o n i e s "  c o r r e s p o n d s  t o  o f f e n s e s  c l a s s i f i e d  a s  C l a s s  

I o r  I I  b y  t h e  J u d i c i a l  C o u n c i l  i n  i t s  s e n t e n c i n g  s t u d i e s . )

T h e  c u s t o d i a l  s t a t u s  o f  t h e  o f f e n d e r  is d e t e r m i n e d  a s  o f  t h e  

t i m e  o f  s e n t e n c i n g .

T h e  d i s t r i b u t i o n s  p r o v i d e d  i n  t h e  t a b l e  i n d i c a t e  t h a t  t h e  

p r o p o r t i o n  o f  o f f e n d e r s  i n c a r c e r a t e d  a t  t h e  t i m e  o f  s e n t e n c i n g  

is g r e a t e s t  a m o n g  t h e  u n c l a s s i f i e d  ( a n d  m o s t  s e r i o u s )  f e l o n i e s .  

T h e  p r o p o r t i o n  o f  o f f e n d e r s  f r e e  o n  b a i l  o n  t h e i r  o w n  r e c o q ­

n i z a n c e ,  c o n v e r s e l y ,  i n c r e a s e s  as t h e  s e v e r i t y  o f  t h e  c l a s s  o f  

o f f e n s e  d e c r e a s e s .

P l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  m e  i f  I c a n  b o  o f  a n y  

f u r t h e r  a s s i s t a n c e .

S i n e

N i c h o l a s  M a r o u l c s  

E x e c u t i v e  D i r e c t o r

E n c l o s u r e s :  a s  s t a t e d



O f f e n d e r ' s  C u s t o d i a l  S t a t u s  A t  S e n t e n c i n g ;

C l a s s  o f  O f f e n s e :

O w n  R e c o g . B a i l J a i l  * T o t a l s

U n c l a s s i f i e d 0 % 1 1 . 1 % 8 8 . 9 % 1 0 0 %
(0) (1) (8) (9)

" A "  F e l o n y 1 2 . 1 % 30 . 3% 5 7 . 6 % 1 0 0 %
(4) (10) (19) (33)

" B "  F e l o n y 1 2  . 2% 26  . 8 % 6 0 % 1 0 0 %
(5) ( 11) (25) (41 )

" C "  F e l o n y 2 1 . 2 % 4 2 . 4 % 3 6  . 4% 1 0 0 %
(7) (14) (12) (33)

* I n c l u d e s  c a s e s  w h e r e  o f f e n d e r  s e n t  t o  

c u s t o d y  o f  A P I
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M ABT JA N E  rA TC  
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R O B E R T  h  M O SS

A TT O R N E Y  MCM QCRC 
M A RC U S  R  C L A P P  
JA M ES  B  ORAOLCV 
JO S E P H  L  YO U N G

Alaska HJuibtcial (Euuncil
•S20 t  Stfeet. Suite 502 

ANCHORAGE. ALASKA 

99S01 

(907) 279-2526

e x e c u t i v e  omecToe
N i C h O l> S  M A R O U LC S

J a n u a r y  14, 1 9 8 2

C H A IRM A N  EX O M lC lO  
EO M O N O  W  O U R R E  
C H IE F  JU S T IC E  
S U P R E M E  C O U R T

M e l i s s a  F o u s e
O f f i c e  of S e n a t o r  S t u r g u l e w s k i  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

I
D e a r  M e l i s s a :

T h i s  is to c o n f i r m  tne s t a t i s t i c a l  i n f o r m a t i o n  I p r o v i d e d  
y o u  in o u r  t e l e p h o n e  c o n v e r s a t i o n  of J a n a u r y  14, r e g a r o i n g  the  
n u m b e r  of s e r i o u s  f e l o n y  o f f e n d e r s  r e l e a s e d  on t h e i r  o w n  
r e c o g n i z a n c e .  As I e x p l a i n e d  to you on the p h o n e ,  the J u d i c i a l  
C o u n c i l ' s  d a t a  i n d u c e s  i n f o r m a t i o n  on c u s t o d i a l  s t a t u s  --
i.e . ,  o w n  r e c o g n i z a n c e ,  bail, etc. -- at the t i m e  of 
s e n t e n c i n g . T h e  d a t a  i n c l u d e s  all o f f e n s e s  c o m m i t t e d  in 1 9 8 0  
t h a t  w e r e  o r i g i n a l l y  c h a r g e d  as a f e l o n y  t h a t  r e s u l t e d  i n  a 
c o n v i c t i o n  in A n c h o r a g e ,  F a i r o a n k s ,  a n a  J u n e a u .

N u m b e r  c a s e s  
o n  o w n  r r c o g n .

0 f f e n s e Nurnoer o f  C a s e s N % o f  all

M u r d e r  1 5 0 0%

M u r d e r  2 3 0 0%

K i d n a p p i n g 1 0 0%

M a n s l a u g h t e r 3 0 0%

A s s a u l t  1 10 2 20%

Sex. A s s a u l t  1 10 2 0%



. isgQiRfy* ■ ■

no ± IxW t'o use
Ja n u a ry  1 4 ,  1 9 8 2  
P a g e  Tv/oo

N u m b e r  c a s e s  
o n  o w n  r e c o g n

O f f e n s e N u m b e r  o f  C a s e s i n

at s e n t e n c i n g  

% of a l l  c

R o b o e r y  1 13 0 0%

A s s a u l t  2 2 3 3 1 3 %

S e x .  A s s a u l t  2 1 0 0%

R o b b e r y  2 8 1 1 2 %

N e g l i g e n t  H o m o c i d e 1 1 1 0 0 %

I h a v e  e n c l o s e d  t h r e e  r e c e n t  J u d i c i a l  C o u n c i l  r e p o r t s  t h a t  
y o u  m a y  f i n d  h e l p f u l .  T h e y  i n c l u o e ,  (1) A l a s k a  F e l o ny 

S e n t e n c e s :  1 9 7 6 - 1 9 7 9 , (2) " P r e l i m i n a  ry R e p o r t  c m  F i s h ' a n d  Gaire 
O f f e n s e  S e n t e n c e s " ,  a n d  (3) " P r e l i m i n a r y  R e p o r t  o f  1 9 8 0  F e l o n y  
S e n t e n c i n g  P a t t e r n s "

I h o p e  the i n f o r m a t i o n  I h a v e  i n c l u d e d ,  a b o v e ,  is h e l p f u l .  
P l e a s e  do n o t  h e s i t a t e  to c o n t a c t  m e  i f  we c a n  be o f  any  
f u r t h e r  a s s i s t a n c e .

I l o o k  f o r w a r a  to m e e t i n g  w i t h  y o u  in J u n e a u  in the n e a r  
f u t u r e .

S i n c e r e l y ,

Ni'trftolas M a r o u l e s  

E x e c u t i v e  D i r e c t o r

E n c l o s u r e s :  as s t a t e d
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E X E C U T IV E  O IR E C T O R  
N IC H O LA S  M A R O U LC S

■
 C H A IRM A N  EX  O F F IC IO  n  p- i  n n o

CO M O N O  W  B U R K E  JSHUSTy 15 j 1982
C H lC r  JU S T IC E  
S U P R E M E  C O U R T

Ms. J u l i a  C o s c e r
H o u s e  J u d i c i a r y  C o m m i t t e e

P o u c h  V
J u n e a u ,  AK 9 9 8 1 1  

D e a r  J u l i a :

T h i s  is in r e s p o n s e  to y o u r  r e q u e s t  f o r  s t a t i s t i c a l  

i n f o r m a t i o n  c o n c e r n i n g  the r e l a t i o n s h i p  b e t w e e n  the c u s t o d i a l  
s t a t u s  ( o w n  r e c o g n i z a n c e ,  b a i l ,  e t c . )  of f e l o n y  o f f e n d e r s  a n d  

i n c o m e .

T h e  d a t a  u s e d  in t h i s  a n a l y s i s  i n c l u d e s  a l l  f e l o n y  

o f f e n s e s  c o m m i t t e d  in A n c h o r a g e ,  F a i r b a n k s  a n d  J u n e a u  in 1 9 8 0  

t h a t  r e s u l t e d  in a c o n v i c t i o n .  A l s u ,  the c u s t o d i a l  s t a t u s  

v a r i a b l e  r e l a t e s  to the t i m e  o f  s e n t e n c i n g . F i n a l l y ,  the 
a n a l y s i s  is l i m i t e d  to v i o l e n t  f e l o n y  o f f e n s e s ,  i n c l u d i n g  t h o s e  

c a s e s  d e s c r i b e d  by the J u d i c i a l  C o u n c i l  in its " P r e l i m i n a r y  
R e p c r t  of 1 9 8 0  F e l o n y  S e n t e n c i n g  P a t t e r n s "  as C l a s s  1 a n d  2 

o f f e n s e s .



Ms. J u l i a  C o s t e r  
J a n u a r y  15, 1 9 8 2  
P a g e  T w o

C u s t o d i a l  S t a t u s  at T i m e  o f  
S e n t e n c i n g  by L e v e l  o f  M o n t h l y  I n c o m e  

( 1 9 8 0  V i o l e n t  F e l o n i e s )

TABLE I

C u s t o a i a l  S t a t u s

O w n
M o n t h l y  I n c o m e R e c o q n . B a i l J a i l e d T o t a l s

L e s s  T h a n  $ 5 0 0 1 5 . 8 % 2 8 . 7 % 5 5 . 5 % 1 0 0 %
(16) (29) (56) n = 1 0 1

$ 5 0 0 - $ 1 2 0 0 3 5 . 7 % 5 7 . 2 % 7 . 1 % 1 0 0 %
(5) (8) (1) n = 1 4

O v e r  $ 1 2 0 0 1 7 . 9 % 4 2 . 9 % 3 9 . 2 % 1 0 0 %
(5) (12) (11) n = 2 8

T o t a l s (26) (49) (68) N = l 4 3

T h e  a b o v e d i s t r i b u t i o n s i n d i c a t e t h a t  o f f e n d e r s w i t h
t h e  l o w e s t  m o n t h l y  i n c o m e  ( u n d e r  $ r'n Q) a r e  m o s t  l i k e l y  ( 5 5 . 5 % )
.o h a v e  b e e n  j a i l e d  at t h e  t i m e  o f  s e n t e n c i n g  -- i.e . ,  t h e y  d i d  
n o t  m a k e  b a i l  a n d  w e r e  n o t  r e l e a s e d  on t h e i r  o w n  r e c o g n i z a n c e .  
C o n v e r s e l y ,  o f f e n d e r r  w i t h  a m o n t h l y  i n c o m e  o v e r  $ 5 0 0  ( i n­
c l u d i n g  the " $ 5 0 0  - $ 1 2 0 0 "  a n d  " O v e r  $ 1 2 0 0 "  g r o u p s )  w e r e  m o s t  
l i k e l y  to h a v e  b e e n  free o n  b a i l  at the t i m e  o f  s e n t e n c i n g .

O v e r a l l ,  o n l y  26 o r  1 8 %  o f  f l l  v i o l e n t  o f f e n d e r s  w e r e  

f r e e  o n  t h e i r  o w n  r e c o g n i z a n c e  at une ti m e  o f  s e n t e n c i n g .

T r b l e  II, b e l o w ,  p r o v i d e s  a d i s t r i b u t i o n  o f  c u s t o d i a l  
s t a t u s  by i u ce.



Ms. J u l i a  C o s t e r  
J a n u a r y  15, 1 9 8 2  
P a g e  T h r e e

C u s t o d i a l  S t a t u s  at T i m e  o f  
S e n t e n c i n g  by D e f e n d a n t ' s  R a c e  

( 1 9 8 0  V i o l e n t  F e l o n i e s )

C u s t o d i a l  S t a t u s

TABLE I I

O w n
D e f e n d a n t ' s  R a c e R e c o q n . B a i l J a i l e . ' —

i
o rf CU

B l a c k 7.1% 5 7 . 1 % 3 5 . 8 % 1 0 0 %

(1) (8) (5) n = l 4

N a t i  ve 1 7 . 0 % 3 1 . 9 % 5 1 . 1 % 1 0 0 %
(8) (15) (24) n;=47

C a u c a s i a n 2:7.2% 3 0 . 9 % 4 1 . 9 % 1 0 0 %
(22) (25) (34) n = 8 1

O t h e r  M i n o r i t y 2 3 . 1 % 3 0 . 8 % 4 6 . 1 % 1 0 0 %
(3) (4) (6) n = 1 3

T o t a l s (34) (52) (69)

T h e s e  d i s t r i b u t i o n s  i n o i c a t c  t h a t  C a u c a s i a n  o f f e n d e r s  

w e r e  m o s t  l i k e l y ,  a n d  B l a c k  o f f e n d e r s  l e a s t  l i k e l y ,  to h a v e  
b e e n  r e l e a s e d  on t h e i r  o w n  r e c o g n i z a n c e  at the t i m e  o f  s e n­
t e n c i n g .  B l a c k  o f f e n d e r s ,  h o w e v e r ,  w e r e  a l s o  m o s t  l i k e l y  to 

h a v e  b e e n  r e l e a s e d  on b a i l  at t h e  t i m e  o f  s e n t e n c i n g .  F i n a l l y ,  
N a t i v e  a n d  m i n o r i t y  o f f e n d e r s  w e r e  p r o p o r t i o n a t e l y  m e r e  l i k e l y  
t h a n  B l a c k  a n d  f a u c a s i a n  o f f e n d e r s  to h a v e  b e e n  j a i l e d  at the 
t i m e  of s e n t e n c i n g .

I h o p e  t h e s e  f i g u r e s  a r e  o f  s o m e  h e l p  to you. I h a v e  

a l s o  e n c l o s e d  a c o p y  o f  a l e t t e r  I r e c e n t l y  s e n t  to M e l i s s a  
F o u s e ,  S e n a t o r  S t u r g u l e w s k i 1s a i d e ,  w h i c h  i n c l u d e s  f u r t h e r  i n ­
f o r m a t i o n  on the t o p i c  of c u s t o d i a l  s t a t u s .

P l e a s e  d o  not h e s i t a t e  to c o n t a c t  m e  if I c a n  be c f  
an y  f u r t h e r  a s s i s t a n c e .

N i c h o l a s  M a r o u l e s  
E x e c u t i v e  D i r e c t o r

E n c l o s u  re



TfcrlMS O F  I M P R I S O N M E N T  A N D  A U T H O R I Z E D  F I N E S  IN R E V I S E D  C R I M I N A L  C O D E

FIRST FELONY 
C ONVI CTION

S E C O N D  F ELONY  T H I R D  F E L O N Y  
C O N V I C T I O N  C O N V I C T I O N

0-20 5 - [1 0 ]- 2 0 7 1 / 2 - [1 5 ] - 2 0

"A" Felony
3- [ 6 ]*-20

"B" Felony 0-10 0 - [ 4]-10 3 - [ 6 ]-10

"C" Felony 0-5 0-[2]-5 0-[3]- 5

M A X I M U M  FINES - PERSONS

M u r d e r  or k i d n a p p i n g  - $75,000
A, B, or C F e l o n y  - $50,000
A  m i s d e m e a n o r  - $ 5,000
B m i s d e m e a n o r  - $ 1,000
V i o l a t i o n  - $ 300

M A X I M U M  FINES - O R G A N I Z A T I O N S

All o f f e n s e s  - $100,000 <ar 
3 X p e c u n i a r y  gain 
- w h i c h e v e r  is g r e ater

Number in bracket is presumptive sentence. 
Number to left, is lowest mitigated 
sentence. Number to right is highest 
aggravated sentence.

Six year presumptive term applies if firs*- 
A felony conviction, other '.an manslaughter, 
and defendant used or possessed a firearm 
during the offense or caused serious physical 
injury.

M A X I M U M  TERMS OF IMPRIS O N M E N T 
F O R  M I S D E M E A N O R S _________________

A m i s d e m e a n o r  - 1 year

B m i s d e m e a n o r  - 90 days

2-1



'

C L A S S I F I C A T I O N  OF O F F E N S E S  IN R E V I S E D  C R I M I N A L  C O PE

U N C L A S S I F I E D  F E L O N I E S

to
Ito

M u r d e r  in the F i r s t  D eg ree  
AS 11.4 1.100 
20-99 years

M u r d e r  in the Second D e g r e e  
AS 11.4 1.110  
5-99 years

Ki d n a p p i n g  
• A S  11.41.300  

5-99 years

C L A S S I F I E D  F E L O N I E S

«

A

/ <

/*

B

A t t e m p t e d  M u r d e r  or A t t e m p t e d  A  felony A t t e m p t e d  B felony
Ki d n a p p i n g AS 1 1 . 3 1 . 1 0 0 ( d ) (2) AS 1 1 . 3 1 . 1 0 0 ( d ) (3)

AS 1 1 . 3 1 . 1 0 0 ( d ) (1)

S o l i c i t a t i o n  of M i r d e r S o l i c i t a t i o n  o ' A felony S o l i c i t a t i o n  of B felony
or K i d n a p p i n g AS 11.31.110(c)(2) AS 1 1 . 3 1 . 1 1 0 ( c ) (3)

AS 11.31. Ilf. (c) (1)
A s s a u l t  II C r i m i n a l l y  N e g l i g e n t  Homicid

M a n s l a u g h t e r AS 11.41.210 AS 11 .41 . 1 3 0
AS 11.4 1.120

Sexual A s s a u l t  II Cu s t o d i a l  I n t e r f e r e n c e  I
A s s a u l t  I AS 11.41.420 AS 1 1 . 4 1 .320

AS 1 1 . 4 1.200
Un L a w f u l  E x p l o i t a t i o n  of Sexual A s s a u l t  III

Sexual A s s a u l t  I a M i n o r AS 1 1 . 4 1 . 4 3 0
AS 11.41.410 AS 1 1 . 4 1.455

2 - 2



C L A S S I F I E D  F E L O N I E S

B

l(

t o
I
u>

R o bbery I
AS 1 1 . 4 1. 500

A r s o n  I
AS 1 1 . 4 6. 400

E scape I
AS 1 1 . 5 6. 300

Crimina l P o s s e s s i o n  of 
E x p l o s i v e s  w i t h  Intent 
to C o m m i t  M u r d e r  or 
K i d n a p p i n g

AS 1 1 . 6 1 . 2 4 0 ( b ) (1)

R o bbery II
A S  1 1 . 4 1.510

E x t o r t i o n
A S  1 1 . 4 1.5 20

T heft I
A S  1 1 . 4 6.120

I s s u i n g  a B a d  Check,
$25,000 or m o r e

A S  1 1 . 4 6 . 2 8 0 ( d ) (1)

B u r g l a r y  I
•AS 1 1 . 4 6.300

Arson II
AS x l . 4 6.410

C r i m i n a l  M i s c h i e f  I 
A S  11.46 . 4 8 0

F o r g e r y  I
AS 1 1.46 . 5 0 0

Scheme to D e f r a u d  
A S  11.46 . 6 0 0

D e f r a u d i n g  Creditors,  
$25,000 or more

A S  11.46..730(c) (1)

Sexual A b u s e  of a Minor  
AS 11.41.440

Incest
AS 11.41.450

C o e rcion
AS 11.41.530

Theft II
AS 11.46.130

Co n c e a l m e n t  of M e r c h a n d i s e ,  
$500 or more

AS 1 1 . 4 6 . 2 2 0 ( c ) (1)

Removal of I d e n t i f i c a t i o n  
Marks, $500 or more

AS 1 1 . 4 6 . 2 6 0 ( b ) (1)

Unlawful P o s s e s s i o n  (of 
A l t e r e d  P r o p e r t y ) , $ 5 0 0  

or more
AS 1 1 . 4 6 . 2 7 0 ( b ) (1)

Issuing a Bad Check, $ 5 0 0  

or more
AS 1 1 . 4 6 . 2 8 0 ( d ) (2)

F r a u d u l e n t  Use of c\ Credil 
Card, $500 or more

AS 11.46.2.85 (b) ( I )

2-3



C L A S S I F I E D  F E L O N I E S

B r i b e r y
A S  11.56.100

R e c e i v i n g  a Bribe 
AS 11.56.110

P e r j u r y
AS 11.56.200

E s c a p e  II
AS 11.56.310

I n t e r e f e r e n c e  with 
Of f i c i a l  Proceedings 

AS 11.56.510

R e c e i v i n g  a Bribe by a 
W i t n e s s  or Juror 

AS 11.56.520

C r i m i n a l  Possessi on o f  
E x p l o s i v e s  with Intent  
to C o m m i t  A  felony

A S  11.61.2' )(b) (2)

P r o m o t i n g  P r o s t i t u t i o n  I 
A S  11.66.110

2-4

C_______________________
O b t a i n i n g  a C r e d i t  C a r d  by 
F r a u d u l e n t  Means

AS 1 1 . 4 6 . 2 9 0  (a) (1), (2)

B u r g l a r y  II
AS 1 1.46.310

C r i m i n a l  M i s c h i e f  II 
AS 11.46.482

F o r g e r y  II
AS 1 1.46.505

C r i m i n a l  Poss es s i o n  o f  F o r g e r y  
Device

AS 11.4 6 . 5 2 0

C r i m i n a l  Simul a t i o n  $500 or 
more

AS 1 1 . 4 6 . 5 3 0 ( b ) (1)

O f f e r i n g  a F a l s e  Instru m e n t  
for R e c o r d i n g

AS 11.4 6.550

F a l s i f y i n g  Business R e c o r d s  
AS 1 1.46.630

C o m m e r c i a l  Bribe Recei v i n g  
AS 1 1 . 4 6.660

C o m m e r c i a l  Bri bery 
AS 1 1.46.670



C L A S S I F I E D  F E L O N I E S

tv)
I
U1

C

D e f r a u d i n g  Creditors, $500 
- $25,000

AS 1 1 . 4 6 . 7 3 0 ( c ) (2)

E n d a n g e r i n g  W e l f a r e  o f  Minor 
AS 11.51.100

P e r j u r y  by I n c o n s i s t e n t  S t a t e­
ment s

AS 11.56.230

E s c a p e  III
AS 11.56.320

P e r m i t t i n g  an E s c a p e  
AS 1 1.56.370

P r o m o t i n g  C o n t r a b a n d  I 
AS 11.56.375

J u r y  T a m p e r i n g
AS 11.56.590

M i s c o n d u c t  by a J u r o r  
AS 11.56.600

T a m p e r i n g  w i t h  P h y s i c a l  E v i d e n c e  
AS 11.56.610

H i n d e r i n g  P r o s e c u t i o n  I 
AS 11.56.77 0

T e r r o r i s t i c  T h r e a t e n i n g  
AS 11.56.810



c
R i o t

AS 11.61.10 ;
M i s c o n d u c t  I n v o l v i n g  W e a p o n s  I 

AS 11.6 1.200

C r i m i n a l  P o s s e s s i o n  of  E x p l o­
si v e s  w i t h  I n t e n t  to C o m m i t  
B F e l o n y

AS 1 1 . 6 1 . 2 4 0 ( b ) (3)

U n l a w f u l  F u r n i s h i n g s  of E x p l o s i v e s  
AS 11.61.250

P r o m o t i n g  P r o s t i t u t i o n  II 
AS 11.66.120

P r o m o t i n g  G a m b l i n g  I 
AS 1 1.66.210

P o s s e s s i o n  o f  G a m b l i n g  Records I 
AS 11.66.230



STATE v. W ASSILLIE
Cite a>, A L u l a  606  P J d  1279

Alaska 1279

that had been criticized by another o f panel 
o f  that court.

Petition for rehearing granted; deci­
sion o f  Superior Court reversed.

Courts c = 9 5 ( l )

In deciding case under law o f  Texas, 
Supreme Court could not, in absence o f 
decision on the question by Texas Supreme 
Court, consider as a “ controlling decision”  a 
decision o f one panel o f  the Texas Court o f 
Civil Appeals that had been criticized by 
another panel o f that court.

Millard Ingraham, Rice, Hoppner, Hed- 
land, Fleischer &. Ingraham, Fairbanks, for 
appellant.

Andrew J. Kleinfeld, Fairbanks, for ap­
pellee.

Before CONNOR. BURKE and MAT­
THEW S. JJ., and DIMOND, Senior Justice.

PER CURIAM.

The Bank has petitioned for a rehearing. 
The petition is granted.

In its petition for rehearing, the Bank 
argues that in our determining that the 
Bank was not a holder in due course o f 
Wear’s promissory note, we overlooked a 
controlling decision. The decision the Bank 
refers to is F irs t  N a t ’l  B an k  v. B e ll, £8 
S.W.2d 119 (Tex.Civ.App.— Fort Worth 
1935). The B e l l  decision was criticized as 
not being a sound construction o f the Nego­
tiable Instruments Law by another panel o f 
the Texas Civil Court o f  Appeals in Estrada 
v. R iv e r O aks B an k  & T ru s t Co., 550 S.W.2d 
719, 726 (Tex.Civ.App., Houston [14th Dis­
trict] 1977). Thus, in the absence o f  a deci­
sion by the Texas Supreme Court on this 
question, the B e ll  decision cannot be con­
sidered as a “ controlling decision,”  as the 
Bank asserts.

In reaching our decision that the Bank 
was not a holder in due course o f  Wear’s

note in 1963, we applied the Uniform Com­
mercial Code, which was adopted by the 
State o f  Texas in 1966. A  holding that the 
Bank did become a holder in due course 
would be inconsistent, in our opinion, with 
Texas statutory law in 1968. W e will pre­
sume that the E s tra d a  view in 1977, and not 
that in the B e ll  case in 1935, regarding the 
question o f  written contracts to assign­
ments as endorsements o f  notes, would be 
the view that the Supreme Court o f  Texas 
v/ould have adopted in 1968 i f  the matter 
had been presented to it.

The Bank also reiterates its argument 
that Wear forfeited his right to commis­
sions by “ twisting," i. e., by inducing Centu­
ry policyholders to cancel their Century pol­
icies and insure instead with another insur­
ance company represented by W ear so that 
he could get the higher first-year commis­
sions. As we held in the original opinion in 
this case, that argument is untenable and 
without merit.

We adhere to our original decision which 
reverses the judgm ent o f the superior court.

RABINOWITZ, C. J „ and BOOCHEVER, 
J., not participating.

RfT NUMIi-.R STS1CM

STATE  o f  Alaska, Petitioner, 

v.

Teddy W ASSILLIE, R espondent 

No. 3603.

Supreme Court o f  Alaska. 

Feb. 29. 1980

The State petitioned for review o f deci­
sion o f the Superior Court, Fourth Judicial
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District, Christopher R. Cooke, J., denying 
its motion fo r  an order revoking convicted 
defendant’s presentencing release. The Su­
preme Court, Matthews, J., hel ’  that bail 
clause in Alaska Constitution does not a f­
ford  a right to  postconviction bail.

So held.

Rabinowitz, J., dissented and filed opin­
ion.

Bail «= 4 2

Bail clause in Alaska Constitution does 
not afford a right to postconviction bail. 
Const, art. 1, § 11.

Norrnan A. Cohen, Legal Intern, V ictor 
C. Krumm, Dist. Atty., Bethel, Avrum M. 
Gross, Atty. Gen., Juneau, for petitioner.

Allan Beiswenger, Asst. Public Defender, 
Bethel, Brian Shortell, Public Defender, 
Anchorage, for  respondent.

Before BOOCHEVER, C. J., anti RABI- • 
NOW ITZ, CONNOR, BURKE and M AT­
THEW S, JJ.

OPINION

M ATTHEW S, Justice.

Respondent Teddy Wassillie was indicted 
for the crimes o f  ussauli with a dangerous 
weapon, assault with intent to commit rape, 
and rape. Guilty verdicts were returned as 
to each count. The superior court then 
ordered (hat a presentence investigation be

1. A la sk a  R .C r im .P . 3 ' a ) p rov id e s  in re lev an t 
p a r t  th a t " (p je n d in g  e n trn ce  th e  c o u r t  m ay  
c om m it th e  d e fen d an t o r  con tin u e  o r  a lte r  the  
b a il . '1

2 .  A la sk a  R .C r im .P . 4 1 (a )  p rov id e s  th a t ” l l ]h e
de fendan t in a c r im in a l p ro c e e d in g  is en titled  to
be  adm itte d  to  b a il p u r su a n t to  A S  1 2 .3 0 .0 1 0 -  
1 2 .3C .0 8 0 ."

3 . O n  ' tem b e r 2 3 . 197 7 , W a s s il lie  w a s  sen - 
ten a te rm  o f  im p risonm en t o f  e igh t 
y ea rs  w u l, s ix  an d  a h a lf  y e a rs  su sp en ded . H e

conducted and a presentence report filed. 
Sentencing was scheduled to Ibe held in ap­
proximately thirty days. -

Following the return o f  Die ju ry ’s ver- 
ulcts, Wassillie requested that he be contin­
ued on release status until sentencing. The 
request was granted. Shortly thereafter, 
the state moved fo r  an order revoking Was- 
sillie’s release and remanding him to custo­
dy. The state based its motion on the pro­
visions o f A S  12.30.040(b). That statute 
provides:

Notwithstanding the provisions o f  (a) 
o f  this section, if  the offense a person has 
been convicted o f  is first degree murder, 
armed robbery, kidnapping, or rape (as 
defined in A S 11.15.130), he may not be 
released on bail either before sentencing 
or pending appeal.

The superior court denied the state’s motion 
on the ground that the statute “ as applied 
to this case . . . is an unconstitution­
al infringement o f the right to bail" and 
upon the further ground that under Alaska 
Rule o f  Criminal Procedure lJ (a ), it was 
vested with discretion to continue Wassillie 
on release status.1

Thereafter the state petitioned for  re­
view, assert.ng that the constitutional right 
to bail terminated upon the adjudication o f 
guilt and that Alaska Rule o f Criminal Pro­
cedure 41(a,* mandates that AS 12.30.- 
040(b) apply. We have granted review in 
full recognition o f the fact that Wassillie 
has now been sentenced.3 Substantively, 
this petition ” involve[s] [an] important re­
curring issues o f law which may be capable 
o f evading rev iew ."4 W e have therefore 
decided to exercise our discretionary review

w as  then  im m ed ia te ly  rem an ded  to  c u s to d y  to  
b eg in  se rv in g  h is  te rm  o f  im p risonm en t. An 
op in ion  w as  issu ed  in c on n e c t io n  w ith  th e  
s ta te 's  sen ten ce  ap p e a l f rom  the sen ten ce  g iven  
W ass illie . S e e  S ta te  v. Wassillie. 5 7 8  P .2 d  971  
(A la s k a  1 9 7 8 ) .

4. Martin v. State. 5 1 7  P 2 d  13 8 9 . 1391 (A la r k a  
1 9 7 4 ) ( fo o tn o te  om itte d ). See Doe v. State. 4 8 7  
P .2d  4 7  (A la s k a  1 9 7 1 ) ; In re C.M.B.. 183 P 7 d  
1 00 6  (A la s k a  1 9 7 1 ) ; tiLR  v . S ta te , 4 8 7  P .2 d  2 7  
(A la s k a  1 9 7 1 ) .
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authority despite the fact that the case is 
m oot as to Wassillie.

W e limit our review to the question 
whether the bail clause o f  tho Alaska Con­
stitution applies a fter the conviction o f a 
person accused o f  a crime.5 The alternative 
basis for  the decision o f the superior court, 
that the court has the discretionary power 
to admit one convicted o f rape to bail under 
Alaska Rule o f  Criminal Procedure 32(a), 
involves the question whether the right to 
bail is procedural within the meaning o f 
article IV , section 15 o f the Alaska Consti­
tution,* and, if  so, whether Alaska Rule o f 
Criminal Procedu. -  41(a) which was pro­
mulgated in 1973 may be interpreted as 
encompassing subsequent changes in the 
statutes which it has incorporated. The 
briefing on these points is entirely inade­
quate, and therefore this aspect o f  the supe­
rior court’s decision will not be *iviewed.7

5 . A la s k a  C o n s t . A r t . I, § 11 p ro v id e s :
Rights o f  Accused. In a ll c r im in a l p ro s e cu ­

t io n s , th e  a c c u s e d  sha ll h av e  th e  r ig h t t o  a 
sp e e d y  an d  p u b lic  tr ia l, b y  an  im p a rtia l ju r y  
o f  tw e lv e , e x ce p t th a t th e  le g is la tu re  m ay  
p ro v id e  f o r  a  ju r y  o f  n o t m o re  th an  tw e lv e  
n o r le ss  th a n  s ix  in  c o u r ts  n o t o f  re c o rd . T h e  
a c c u s e d  is  e n tit le d  to  be  in fo rm ed  o f  the  
n a tu re  an d  c a u s e  o f  th e  a c c u s a t io n ; to  be  
re le a sed  o n  b a il, e x ce p t fo r  c a p ita l  o ffen se s  
w hen  th e  p r o o f  is ev id en t o r  th e  p re sum p tion  
g re a t ; to  b e  c o n fro n te d  w ith  th e  w itn esses  
ag a in s t h im ; to  h a v e  c o m p u ls o ry  p ro c e s s  fo r  
ob ta in in g  w itn e s se s  in h is  fa v o r , and  to  h ave  
th e  a s s is ta n c e  o f  c o u n se l fo r  h is  d e rense .

6 . A la s k a  C o n s t . A r t . IV , § 15 p ro v id e s :
Rule-Making Power. T h e  s u p rem e  c o u r t  

s h a ll m a k e  and  p rom u lg a te  ru le s  g overn ing  
th e  a d m in is tr a t io n  o f  a ll c o u r t s . It sha ll 
m ak e  an d  p rom u lg a te  ru le s  g ov e rn in g  p r a c ­
t ic e  an d  p ro c e d u re  in c iv il and  c r im in a l c a s e s  
in a ll c o u r t s . T h e s e  ru le s  m ay  b e  ch an g ed  by  
th e  le g is la tu re  b y  tw o -th ird s  v o te  o f  th e  
m em b e rs  e le c te d  t o  e a c h  h o u se .

7 . T h e  s ta te 's  " P e tit io n  fo r  R ev iew "  d oe s  no t 
m en tion  th e s e  is su e s  a t  a ll. In its  " S u p p lem en ­
ta l P e tition  f o r  R e v iew "  th e  en tire  tre a tm en t 
g iv en  th em  is  a s  fo l low s :

T h e  le g is la tu re  h a s  th e  a u th o r ity  to  ex tend  
bail t o  c o n v ic te d  in d iv id u a ls , an d  it h a s  d on e  
s o  on  c e r ta in  lim ited  s itu a t io n s . T h is  r ig h t o f  
ba il is s ta tu to ry , n o t  c o n s t itu t io n a l , in o n g in . 
It  is a ls o  s u b s ta n t iv e  in n a tu re , s o  th a t c o u r ts

In M artin  v. S t a t e "  we held that the 
right to bail does not extend to probation 
revocation proceedings. W e stated: “ W hile 
the Alaska Constitution and statutes insure 
to the accused in all criminal prosecutions a 
right to bail, Martin was not the accused in 
a criminal prosecution at the time he re­
quested bail from  the trial co u r t” * In 
distinguishing the two types o f  proceedings 
we noted that “ [a] probation revocation 
hearing is not a criminal prosecution look­
ing toward an adjudication o f  guilt or inno­
cence." 10 Although this language lends 
support to the state's position th3t the right 
to bail extends only to the “ adjudication o f  
guilt or innocence," it is not dispositive o f  
this petition.11

The right to bail was not an original 
concept o f  the fram ers o f  the Alaska Con­
stitution. Provisions establishing bail as a 
matter o f  constitutional .igh t are contained 
in the constitutions o f  most, and perhaps

d o  not h av e  a u th o r i ty  t o  d is r e g a rd  the  p la in  
w o rd s  o f  th e  s ta tu te , o r  a lte r  th e  s ta tu te  by  
p ro c e d u ra l ru le s .
T h is  c o u r t  h a s  re p e a te d ly  s ta te d  th a t in a d e ­

q u a te ly  b r ie fe d  is su e s  w ill n o t b e  c on s id e re d . 
See e. g.. L.E. Spitzcr Co. v. Barron. 581 P .2 d  
2 1 3 , 2 1 8  (A la s k a  1 9 7 8 ) ; Wetzler v. Wetzler. 
5 7 0  P .2d  7 4 1 , 7 4 2  n .2  (A la s k a  1 9 7 7 ) ; Kristich v. 
State. 5 5 0  P 2d  7 9 6 , 80-1 (A la s k a  1 9 7 6 ) ; U 'e m -  
berg v. Matanuska Elec. Ass'n, 4 9 4  P2d  7 9 0 , 
7 9 4  (A la s k a  1 9 7 2 ) ; Lewis v. State, 4 6 9  P .2 d  
6 8 9 , 6 9 1 - 9 2  n .2  (A la s k a  1 9 7 0 ) .

8 . 5 1 7  P .2 d  1 3 8 9 , 1 3 9 8  (A la s k a  1 9 7 4 ) .

9 . Id. ( fo o tn o te  om it te d ) .

10 . Id. ( f o o tn o te  o m it te d ) . Marlin  w a s  c ite d  in 
Gilbert v. S ta te . 5 4 0  P .2 d  4 8 5 , 4 8 6  (A la s k a  
1 9 7 5 ) fo r th e  p ro p o s i t io n  th a t  " a n  o rd e r  d e n y ­
ing b a il t o  o n e  a c c u s e d  o f  a  c r im e , but not yet 
convicted," u  .s in v io la t io n  o f  A la s k a  C o n s t , 
a r t . I, §  11.

11 . T h is  c o u r t 's  d e f in it io n  o f  " c r im in a l p r o s e c u ­
tion "  a s  u -ied  in A la s k a  C o n s t , a r t . I. § 11 d o e s  
n o t in d ie ..te  a t  w h a t p o in t  th e  r ig h t t o  b a il 
te rm in a te  i . See. e. g.. A lexander v. City o f  
Anchorage. 4 9 0  P .2 d  9 1 0  (A la s k a  1 9 7 1 ) ; RLR  v. 
State. 4 8 7  P .2 d  2 7  (A la s k a  1 9 7 1 ) ; S ta te  V . 
Browder. 4 8 6  P .2 d  9 2 5  (A la s k a  1 9 7 1 ) : Baker v. 
City o f  Fairbanks. 4 7 1  P 2d  3 8 6 , 3 9 7  (A la s k a  
19 7 0 ).
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meant to deviate 
interpretation.15 I f  a result at variance 
with the historic experience o f  our sister 
slates were intended, the fram ers would 
have found the words to express it. Far 
from doing so, they chose largely customary 
phraseology which everywhere else had 
been taken to be a grant o f  the right to bail 
only before a conviction. I t  is plain to ur. 
that the framers o f  our constitution intend­
ed the same result. . -

W e reject the argument expressed by the 
dissenting opinion that each o f  the rights 
enumerated in article I, section 11 o f  the 
Alaska Constitution must terminate at the 
same point in the course o f  a criminal case. 
We see no compelling reasons why, for ex­
ample, the right to counsel, the speedy trial 
right, and the right to bail should share the 
same point o f termination because these 
rights serve separate and largely unrelated 
purposes. Moreover, even under the dis­
senting opinion, they do not share a com ­
mon termination point because the righ to

12 . See State v. Flowers, 3 3 0  A .2 d  1 46 . 147  
(D e l .1 9 7 4 ) . Set .Is o  A n n o t . 19 A .L .R . 8 0 7  
( 1 9 2 2 )  and  A n n u l. 7 7  A .L .R . 1 2 3 7  (1 9 3 2 ) .

13. Ex Parte Herndon, 18 O k l .C r . 6 8 . 192  P. 8 2 0  
( 1 9 2 0 ) . See, e. In re Podesto, 15 C a l .3 d  9 2 1 , 
127 C a l.R p tr . 9 7  5 4 4  P .2 d  1 2 9 7  ( 1 9 7 6 ) ; S la t e  v. 
Flowers, 3 3 0  A .2d  146 (D e l .1 9 7 4 ) ; Ex Parte 
Heath. 2 2 7  M o . 3 9 3 , 1 26  S .W . 1031 ( 1 9 1 0 ) ; Ex 
Pane Halsey. 124 O h io  S t . 3 ) 8 .  1 78  N .E . 271  
( 1 9 3 1 ) ; Slate  v. Helton, 7 2  W v o . 1 05 . 2 6 1  P .2d  
4 6  (1 9 5 3 ) .

14. •‘T he  c on s t itu t ion a l p ro v is io n  . d oes  
not re fer to  ca se s  w h e re in  a c o n v ic t io n  has  
been h ad  in a c o u r t o f  c om p e ten t ju r is d ic t io n .”  
Ex Pane Herndon. 18 O k l .C r . 6 8 . 192 P . 8 2 0 , 
821 (1 9 2 0 ) . See e. g „ Ex Pane Veil. 4 )  C a l . 2 9  
(1 8 7 1 ) ; Ex Pane Schribcr. 19 Id a h o  5 3 1 , 114 P. 
2 9  (1 9 1 1 ) ; Braden v. Lady. 2 7 6  S .W .l 'd  6 6 4  
(K y . 195 5 ); Ex Pane Heath, 2 2 7  M o .. 3 9 3 . 126  
S .W . 1031 (1 9 1 0 ) ; S ta te  v. Bndsher, 189  N .C . 
4 0 1 , 127  S .E . 3 4 9  ( 1 9 5 5 ) ; Ex Pane Halsey, 124  
O h io  S t . 3 1 6 . 176  N .E . 271  ( 1 9 3 1 ) , Citv o f Sioux 
Falls v. Marshall, 4 8  S .D . 3 7 8 . 2 0 4  N .W . 9 9 9  
(1 9 2 5 ) ; Hicks v. Stale, 1 7 9  T enn . 6 0 1 , 16B
S .W .2 d  7 8 )  ( 1 9 4 3 ) ; Ex Pane Berjy . 198 W a s h . 
3 1 7 , 8 8  P .2d  4 2 7  ( 1 9 3 9 ) ; S la t e  v. Helton. 72  
W y o . 105 , 2 6 1  P .2 d  4 6  ( 1 9 5 3 ) .  Contra. Hew 
Orleans v. Lacoste, 169  L a . 7 1 7 , 1 25  S o . 8 6 5  
( 1 9 3 0 )  (T h is  d ec is ion  Is b a se d  on  an  ex p re ss

p rov is ion  o f  th e  L ou is ian a  C o n s t itu t io n  p ro v id ­
ing fo r  p o s t c on v ic tion  bail a s  t> .alter o f  i
r ig h t ).

15. In fa c t th e  m inu tes o f  th e  c o n s t itu t io n a l c o n ­
ven tion  re flec t a d e s ire  t o  fo llow  th e  ex p e r ien ce  
o f  th e  o th e r s ta te s  con ce rn in g  th e  r ig h t to  b a il.
T hu s  d e legate  V ic to r  F isch e r s ta te d , in v ir tu a lly  
the on ly  re co rd ed  com m en t m ad e  to  l l .*  c o n s t i ­
tu tion a l con ven tion  c on ce rn in g  th e  batil c la v s e :

T h e  language  in th e  F ed e ra l C o n s t itu t io n  
re ad s  g en era lly  to  th e  e ffe c t th a t  e x ce s s iv e  
b a il shall not b e  req u ired . A number o f  
states have changed that language to provide 
more or less the language w e  h a v e , that the i
accused may be released on bail except fo r  f
capital offenses. B u t in p ra c t ic a lly  e v e ry  
c a s e  w here  th is  n ew  lan gu ag e  is u sed , th e  
w o rd s  "w hen , p ro o f  is  ev id en t a n d  th e  p r c -  (:
sum p tion  g rea t"  [s ic ] and  th a t is a n e ce s sa ry  
p ro te c tion  fo r  the  a c c u s e d  an d  w e  should 
fo llow  the majonty o f the states in this case. •
It has proven a desirable practice. T h e  a c tu ­
a l d e te rm in a tion  o f  w hen  a p e rs o n  Is re le a sed
on  b a il, if cbu rg ed  w ith  a  c a p ita l o ffe n s e , is ■
still u p  to  the  ju d g e . [E m p h a s is  a d d e d ] .

2 P ro ce ed in g s  o f  th e  A la s k a  C on s t itu t io n a l f
C on ven tion  1 3 4 4 -1 5  (Jan . 6 . 1 9 5 6 ) .

— :— ~
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all, American states.15 The usual provision 
reads, with slight variations from state to 
state: “ All persons shall be bailable by suf­
ficient sureties, except fo r  capital offenses, 
when the proof o f  guilt is evident, or the 
presumption thereof is g r e a t”  u

Such clauses are similar to the bail clause 
contained in article I, section 11 o f  the 
Alaska Constitution which provides: “ The 
accused is entitled . . . to be released
on bail, except for capital offenses when the 
proof is evident or the presumption great 
. . I f  anything, they lend them­
selves more readily to a construction that 
they apply to post conviction bail than does 
our bail clause, since they refer ‘ o “ all 
persons" and ours is limited to "the ac­
cused.”  However, the uniform interpreta­
tion they had received when the Alaska 
Constitution was drafted and approved, was 
that they applied only to bail before a con­
viction.14 There is no indication either in 
the language o f the constitution or the min­
utes o f the constitutional convention that 
the framers o;f the Alaska Constitution
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counsel continues through an appeal '* 
while, according to the dissent, the right to 
bail terminates when sentencing has been 
completed.

For these reasons we  hold that the bail 
clause in our constitution does not afford a 
right to post-conviction bail.

RABINOW ITZ, Justice, dissenting.

I disagree with the majority’s holding 
thrt the right to bail under the Alaska 
Constitution extends only to adjudication o f 
'guilt. I also disagree with (he majority 
that it need not consider the other basis for 
the superior court's denial o f  the state’s 
motion to return Wassil!:e to custody pend­
ing sentencing.

Here the majority concludes that the rel­
evant clause in the Alaska Constitution 
should be construed in conformity with the 
bail provisions o f  most other states. But 
these jurisdictions have separate sections in 
their constitution pertaining to the subject 
o f  bail. Generally, these provisions regard­
ing the right to bail, as the majority notes, 
provide that: “ All persons shall be bailable 
by sufficient sureties, except for capital o f ­
fenses, when the proof o f guilt is evident, or 
the presumption thereof is great." 1

The Alaska constitutional provision is not 
o f  this form. Only in Alaska and Connecti­
c u t1 is the right to bail made part o f the 
constitutional provision enumerating th *

16 . Douglas v. California. 3 7 2  U .S . 3 5 3 , 3 5 6 . 1.3 
. S .C t . 8 1 4 . 8 1 6 . 9  L E d .2 d  8 1 1 , 8 1 4  ( 1 9 6 3 ) .

1. F o r a  c om p ila t io n  o f  th e  s ta te  c on s titu tion a l 
p ro v is io n s  on  th e  r ig h t to  b a il , see W , D uk e r , 
The Right to B a il: A Historical Inquiry. 4 2  
A lb an y  L .R e v . 3 3 . " 3  n .3 7 3  ( 1 9 ‘, / ) .

2 . C o n n .C o n s t . a r t . I , § 8 . C o n n e c t ic u t  c a s e  law  
su g g e s ts  th a t  in th a t  s ta te  th e  r ig h t to hail 
te rm in a te s  a t  c on v ic t io n . S e e  State v. Chish­
olm. 2 9  C o n n .S u p . 3 3 9 . 2 8 7  A .2d  3 8 9 . 3 9 0  
( 1 9 7 1 ) ; State v. Vaughan. 71 C on n . 4 3 7  42  A . 
6 4 0  ( 1 8 9 9 ) . H ow ev e r , th is  in te rp re tau n n  a p ­
p ea rs  t o  be  b a sed  on  e a r lie r  v e rs ion s  o (  th e  
C o n n e c u c u t  c o n s t itu t io n  w h ic h  lo o k  the  (o rm  
fo u n d  in o th e r  s ta te s  as a lre a d y  m en tion ed . 
See C o n n .C o n s t . a r t . I. §  14 ( 1 9 5 5 ) ; C on n . 
C on s t , a r t . I , § 14 (I« 1 < j) .

3 .  T he  m a jo r ity  a ls o  a t t a c h e s  w e ig h t t o  th e  r e ­
m a rk s  ot i  d e le g a te  to  th e  c o n s t itu t io n a l e on -

various rights o f  an accused. The Alaska 
Constitution, article I, section 11 provides:

In all criminal prosecutions, the ac­
cused shall have the right to a speedy and 
public trial, by an impartial jury o f  
twelve, except that the legislature may 
provide for a jury o f  not more than 
twelve nor less than six in courts not o f 
record. The amused is entitled to be 
informed o f the nature and cause o f  the 
accusation; to be released on bail, except 
for capital offenses when the proof is 
evident or the presumption great; to be 
confronted with the witnesses against 
him; to have compulsory process for ob­
taining witnesses in his favor, and to 
have the assistance o f counsel for his 
defense.

I am convinced that this distinctive con­
text calls forth other principles o f  constitu­
tional construction in determining issues 
raised in the instant matter.1 For “ [tjhe 
general rule in constitutional construction is 
to give import to every word and make 
none nugatory.’ ’ H ootch v. A la sk a  S ta te  
O pera ted  Schoo l Sys tem , 536 F.2d 793, 801 
(Alaska 1975) (footnote omitted).

It is clear that o f the ;numerated rights 
in this section o f Alaska's Constitution, oth­
er than the right :o bail, neither the ac­
cused's right to counsel nor the right to a 
speedy trial is extinguished once a determi­
nation o f guilt has been made.4 Under the 
Sixth Amendment to the Constitution o f

ven tion  m ad e  on  th e  f lo o r  o f  th e  con v en tion  to  
the  e ffe c t th a t th e  A la s k a  lan gu ag e  is s im ila r  to  
th a t fo u n d  in th e  m a jo r i ty  o f  th e  s ta te  c o n s t itu ­
tion s . I Hnd th e  d e le g a te 's  rem a rk s  a re  o b tu s e  
lt .d  d ire c te d  tow a rd  d if fe ren t p u rp o s e s  so  th a t .
In m y v iew , th ey  fai! to  sh e d  a r y  ligh t o n  th e  
p re sen t c o n tro v e rs y .

4 . U s in g  th e  tim e o f  a d ju d ic a t io n  o f  g u ilt a s  a  
te rm in a tion  p o in t lo r  ce r ta in  c o n s t itu t io n a l 
r ig h ts  o f  an  a c c u s e d  w ou ld  h av e  n o  im p a c t o n  ^
th e  r ig h ts  to  b e  In fo rm ed  o f  th e  n a tu re  o f  th e  « -
a c c u s a t io n  o r  to  h a v :  an  im p a rt ia l ju r y . H ow - • <u 
ev e r , th e  a d o p t io n  o J su ch  a te rm in a tion  p o in t ' .O ) 
w ou ld  a rg u a o ly  im p in ge  u p on  th e  a c c u s e d 's  Q
n g h tr  to  b e  r o n f r c n ie d  w ith  th e  w itn e sse s
ag a in s t h im , to  a  p u b lic  tr ia l, and  to  h av e  c o m ­
p u ls o ry  p ro c e s s  fo r  o b ta in in g  w itn esse s , a t 
le a s t a s  th e se  r ig h ts  p e rta in  to  sen ten c in g  h e a r ­
ings .
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the United States, it  is provided that “ in all 
criminal prosecutions, the accused shall en­
jo y  the right . . . tc  have the assist­
ance o f  counsel for  his defense." In Gideon 
v. W a inw rig h t, 372 U.S. 335, 83 S.Ct. 792, 9 
L.Ed.2d 799 (1963), the Supreme Court held 
that the right to counsel in a state criminal 
prosecution exists at every stage in the 
proceeding. Subsequently, in M empa v. 
R h ay , 389 U.S. 128, 88 S.CL 254,19 LEd.2d 
336 (1967), the Court explicitly recognized 
that sentencing is a critical stage o f  a crimi­
nal prosecution in which the presence o f 
counsel is required* Concerning the right 
to a speedy trial, we noted in Gonzales v. 
S ta te , 582 P.2d 630 (Alaska 1978), that the 
language o f  the Sixth Amendment to the 
Unit/id States Constitution and article 1, 
section 11 o f  the Alaska Constitution is 
identical. W e held in Gonza les  that sen­
tencing delays are governed by both the 
federal and Alaska constitutional guaran­
tees o f  a speedy trial.7 These decisions 
dealing with an accused’s rights to a speedy 
trial and to the assistance o f  counse’ in my 
opinion point to an appropriate resolution 
o f  this petition.

Relevant judicial precedent is sparse. 
None o f  the cases I have reviewed treat 
specifically the phraseology o f  the "ac­
cused" in a "criminal prosecution." Those 
jurisdictions which have considered the 
question o f  bail during the period between 
an adjudication of guilt and sentencing fo ­
cus upon "conviction" and not on the mcan-

5 . T h e  tex t o f  a r t ic le  1, s e c tion  1 1 o f  ih c  A la sk a  
C on s t itu t io n  p a ra lle ls  th a t o f  the  F edera l S ix th  
A m en dm en t .

6 . Sec also Gagnon v  Scarpelli, 411 U .S . 7 7 8 , 93  
S .C t . 1 7 5 6 , 3 6  L .E d .2 d  6 5 6  ( 1 9 7 3 ) ; C oh en , Sen­
tencing, Probation, and the Rehabilitative 
Idea l: The View from Mempa v. Rhay, 47
T e x a s  L  R ev . 1, 3  ( 1 9 6 8 ) .

7 . O u r  an a ly s is  in Gonzales d id  n o t involve a 
c o n s tru c t io n  o f  th e  p a r t ic u la r  c on s titu tion a l 
tex t b u t re lied  on  c o n s id e ra t io n s  o f  p o lic y . In 
Gonzales, w e  c o n c lu d e d  th a t w h ile  not all the  
p o lic y  c o n s id e ra t io n s  w h ich  su p p o r t the  right 
t c  a sp e ed y  tr ia l a re  s tr ic t ly  re lev an t to  sen ­
ten c in g  d e la y s , e n ou g h  a re  s o  th a t th e  right to  a

.  .  cnm i- j-ing o f  the terms “ the accused" in a 
nal prosecution.”  * Judicial decisions which 
have adopted the interpretation that one is 
no longer an “ accused" after a determina­
tion o f  guilt has taken place have been 
based on the follow ing grounds: that the 
major reasons for pre-trial release, the pre­
sumption o f  innocence and assistance in 
preparation o f  defense, are extinguished at 
this point; that the risk that an accused 
who has been found guilty will not make 
future appearances is increased, since the 
imposition o f sanctions is now certain; and 
that the concern regarding the possibility o f 
punishing one who has not been found 
guilty is eliminated with the adjudication o f 
guilt-*

Judicial precedent holding that the right 
to bail extends through the sentencing 
stage o f  a criminal proceeding emphasize 
that the presumption o f  innocence should 
continue until the court has imposed sen­
tence. A fter a guilty verdict, the court is 
not necessarily bound by the verdict and 
may act to terminate the prosecution or to 
set aside the adjudication o f guilt in re­
sponse to a variety o f  authorized post-trial 
motions. Until sentencing takes place, it  
remains uncertain whether the sentencing 
sanction will include any period o f  incarcer­
ation. Even though there is an increased 
risk to the public that the accused will flee 
after there has been an adjudication o f 
guilt, the recognition o f a right to bail does

sp e ed y  tr ia l w a s  h e ld  to  e n c om p a s s  sen ten c in g  
d e lay s . Gonzales v, State, 5 8 2  P .2d  6 3 0 , 6 3 2 -  
3 3  (A la s k a  1 9 7 8 ) .

8 . See Sta le  v. Quinn, 10 A r iz .A p p . 5 5 2 , 4 6 0  
l ’ .2 d  6 5 8 , 6 61  ( 1 9 6 9 ) ; Ex parte Brown, 6 8  Cal. 
1 76 . 8  P . 8 2 9 , 8 3 0 - 3 3  ( 1 8 8 5 ) ; ct. State v. Chris­
tiana. 2 4 9  L a . 2 4 7 , 186  S o .2 d  5 8 0 , 5 8 7  (1 9 6 6 ) , 
cert denied. 3 8 5  U .S . 8 3 5 , 6 7  S .C t . 7 7 . 17 
L .E d  2 d  6 8  (1 9 6 7 ) . .

9 . See. e. g.. State v. Flowers, 3 3 0  A .2d  146 , 148  
(D e l .1 9 7 4 ) ; Commonwealth v. Fowler, 451 P a . 
5 0 5 , 3 0 4  A .2d  124 , 1 2 9 -3 0  ( 1 9 7 3 ) .
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not foreclose the sentencing court from al­
tering the conditions o f  the accused's bail to 
reduce the risk o f flight.1'

Additionally, I think it  appropriate to 
note that in B ra d le y  v. U n ite d  S ta te s , 410 
U.S. 605, 93 S.Ct. 1151, 35 L.Ed.2d 528 
(1973), the Supreme Court was confronted 
with the problem o f  determining the mean­
ing o f “ prosecution" in a savings clause, 
section 103(a) o f  the Comprehensive Drug 
Abuse Prevention and Control Act o f  1970, 
providing that prosecutions, prior to the 
effective date o f  the statute, would not be 
affected. The Supreme Court stated:

Rather than using terms in their every­
day sense, ‘(t]he law uses familiar legal 
sense.' The term ‘prosecution’ clearly im­
ports a beginning and an end.

In B e rm an  v. U n ited  S ta te s , 302 U.S. 
211, 82 L.Ed. 204, 58 S .C t 164 (1936), this 
Court said, 'Final judgm ent in a criminal 
case means sentence. The sentence is the 
judgm ent.' In the legal sense, a prosecu­
tion terminates only when sentence is 
imposed, (citations om itted )11

Given the foregoing, I conclude that an 
accused’s right to bail in a criminal prosecu­
tion under the wording o f  article 1, section 
11 o f the Alaska Constitution extends be­
yond an adjudication o f guilt and continues 
until sentencing has been completed. Ad­
mittedly, the policy considerations both for 
and against this conclusion are closely bal­
anced. Nevertheless, I think the right to 
bail under article 1, section 11, o f the Alas-

10 . People ex rt l. M offltt v. Quinlan, 6 9  M is c .2 d  
1 0 8 8 , 3 3 2  N .Y . S i d  4 4 7  ( 1 9 7 2 ) .

1 1 . Bradley v. United States. 4 1 0  U .S . 6 0 5 . 6 0 9 . 
9 3  S .C t . 1 1 5 1 , 1 1 5 4 , 3 5  L E d .2 d  5 2 8 . 5 3 2 . T h e  
fo o tn o t e  r o  th e  q u o te d  te x t In th e  o rig in a l 
r e a d s :

T h e s e  c a s e s  in v o lv e  d e te rm in in g  w h e th e r  a 
ju d g m e n t  in  a  c r im in a l en se  is fina l fo r  th e  
p u r p o s e  o f  a p p e a l and  d e te rm in in g  w h e th e r  
th e  fu n c t io n  o f  th e  tr ia l ju d g e  h a s  been  c o n ­
c lu d e d  s o  th a t  h e  m ay  n o t a lte r  th e  sen ten ce  
p re v io u s ly  im p o se d  to  in c lu d e  p ro b a t ion . 
T h e  p re c is e  is su e s  a re . o f  c o u r s e , d if fe ren t 
f r o m  th e  is su e  in th is  c a s e . B e t  th e se  c a s e s  
d o  s h ow  th e  p o in t a t w h ic h  a  p ro s e cu t io n  
te rm in a te s , and  th a t  is  th e  is su e  h e re .

ka Constitution must be so construed to 
bring it in harmony with other rights which 
are granted an accused in a criminal prose­
cution. Interpreting the terms “ accused”  in 
a “ criminal prosecution" in their familiar 
legal sense leads to the conclusion that an 
accused retains the status o f  an accused 
until a judgm ent o f  conviction is entered,11 
and that a criminal prosecution remains a 
criminal prosecution which is terminated by 
the entry o f a judgm ent o f  conviction, not 
by an adjudication o f guilt.

I thus would hold that insofar as AS 
12.30.040(b) purports to limit the right to 
bail o f  an accused in a criminal prosecution 
after an adjudication o f  guilt, but prior to 
sentencing, it conflicts with and is contrary 
to the right to bail ns embodied in article 1, 
section 11 o f  the Alaska Constitution.

Furthermore, assuming arguendo that 
the constitutional right to bail does not 
extend to sentencing, I cannot agree with 
the majority's conclusion that the legisla­
ture may limit the court’s discretion to 
grant bail.

The order o f the sui erior court in deny­
ing the state’s motion to return Wassillie to 
custody not only held that AS 12.30.040(b) 
wus in violation o f the Alaska Constitution 
but that the court was obligated to follow 
the applicable criminal rules pertaining to 
bail, which supersede any procedural provi­
sions o f  any inconsistent statute unless the 
statute was enacted for the specific purpose 
o f changing a court rule.13 The superior

12 . B la ck 's  L aw  D ic t io n a ry  a t p a g e  3 8  ( 4 t h  Ed .
1 9 6 8 ) d e fin es  " a c c u s e d "  in  th e  fo l low in g  m a n ­
ner:

•A c cu se d ' is th e  g en e ra l n am e  f o r  th e  d e fe n d ­
an t in a c r im in a l c a s e . . . . [ t ]h e  p e rs o n
ag a in s t w h om  an  a c c u s a t io n  is  m ad e ; o n e  
w h o  is ch a rg e d  w ith  a  c r im e  o r  m is d em ea n o r , 
(c ita t io n  om itte d )

13 . See A la sk a  R .C n m .P . 5 1 . w h ic h  p ro v id e s :
T h e se  ru le s  a re  p rom u lg a te d  p u r s u a n t  to  

con s t itu t io n a l a u th o r ity  g n n t in g  ru le  m ak in g  
p ow e r to  m e  su p rem e  c o u r t , a n d  to  th e  e x ­
ten t th a t th ey  a re  in con s is te n t w ith  an y  p r o ­
c e d u ra l p rov is ion s  o f  a n y  s ta tu te  n o t e n a c te d
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court in its bail decision noted the discretion 
granted the court by virtue o f  the provi­
sions o f  Criminal Rule 32(a), which provides 
that: “ [pjending sentence the court may 
comm it the defendant or continue or alter 
the bail." The superior court further held 
that A S 12.30.040(b), in removing its discre­
tion to continue or alter bail as to certain 
offenses, was not specifically intended to 
modify Criminal Rule 32(a) and thus has no 
e ffect and is void.

The m ajority concludes that it need not 
consider this issue because it was inade­
quately briefed. This conclusion, I think, 
fails to consider the procedural context o f  
this case. The superior court ordered W as­
sillie released from custody and then denied 
the state’s motion to have him returned to 
custody. The state petitioned fo r  review o f  
the superior court’s denial. Thus, once re­
view is granted o f the superior court’s order 
releasing Wassillie, it is incumbent upon us 
to consider both grounds upon which the 
motion was granted. I do not think that 
we can selectively permit review o f one 
ground only and not consider others, if  they 
ex ist

On appeal, the state does not contend 
that A S 12.30.040(b) was specifically intend­
ed to change Rule 32(a) but that Criminal 
Rule 41(a) is dispositive procedurally o f  the 
matter. This latter rule provides:

The defendant in a criminal proceeding is 
entitled to bail pursuant to A S 12.30.010- 
12.30.080.

fo r  th e  sp e c if ic  p u rp o s e  o f  c h an g in g  a ru le , 
sh a ll su p e rs e d e  su ch  s ta tu te  t o  th e  ex ten t o f  
su ch  in con s is ten cy .
A r t ic le  IV , sec tion  15 , o f  th e  A la s k a  C o n s t i tu ­

tion  p ro v id e s , in p a r t , th a t th is  c o u r t 's  ru le s  
"m ay  be  ch an g ed  by  the  le g is la tu re  by tw o - 
th ird s  v o te  o f  the  m em b e rs  e le c te d  t o  e a c h  
h o u s e .”  S e e  City o f Valdez v. Valdez Dev. Co., 
50G P .2 d  1 27 9  (A la s k a  1 9 7 3 ) ; Leege v. Martin, 
3 7 9  P .2 d  4 4 7  (A la s k a  1 9 6 3 ) .

14 . " T h e  c o u r t  o f  K in g 's  b en ch  h a d  th e  r ig h t to  
bail a f te r , a s  w ell a s  b e fo re , c o n v ic t io n ."  S t a le  
v. Flowers, 3 3 0  A .2 d  146 , 1 48  n .2  (D e l .1 9 7 4 ) . 
quoting Ex parte Ezell, 4 0  T ex . 4 51  (1 8 7 4 ) . S e e  
also United S ta te s  v. Stanley, 152 U .S .A p p .D .C . 
170 . 175 . 4 6 9  F .2d  5 7 6 , 681 (D .C .C ir .1 9 7 2 )  (" a p  
p lic a t io n  fo r  re lease  p en d in g  ap p e a l is a  fu n c ­
tion  h is to r ic a lly  c om m itte d  to  tr ia l J u d g e s" ) ;

Wassillie notes that Criminal Rule 41(a) was 
amended prior to the enactment o f  A S  12.- 
30.040(b) in 1974. Rule 41(a) took its 
present form by amendment through Su­
preme Court Order 157, effective February 
15, 1973. Although the wording is Bome- 
wbat ambiguous, 1 think that Rule 41(a) 
does not encompass the subsequent change 
in the Bail Reform  A ct that resulted with 
the enactment o f  A S  12.30.040(b) Reading 
Criminal Rules 32(a) and 41(a) tog >.ther pre­
cludes alteration by subsequent legislation, 
absent an express purpose to change the 
rules. This analysis is based on the assump­
tion that bail is a matter o f  procedure.

A t common law, the question whether an 
accused was to be released on bail at any 
stage o f  the proceedings was one le ft to be 
answered by the court in its discretion.14 It 
is still generally recognized that courts have 
the inherent power to make determinations 
as to bail and bail conditions or revocation 
when such actions are appropriate to the 
orderly process o f  criminal justice, even in 
the absence o f specific statutory authoriza­
tion. A s one court stated:

It is our conclusion that a specific statute 
granting the trial court authority to re­
voke bail is not necessary, since a court 
with jurisdiction over a criminal has the 
power to enforce its orders as to bail just 
as it has control over other orders.*4

Despite this traditionally accepted power 
o f  the courts with respect to release on bail, 
most jurisdictions seem to adhere to the

DeAngeJis v. State o f South Carolina, 3 3 0  
F .S u p p . 8 8 9 . 891  (D .S .C .1 9 7 1 )  (" A t  c o m m o n  
law , c o u r t s  h ad  th e  in heren t p ow e r  t o  g ran t 
b a ll ." ); Rose  v, Nickeson, 2 9  C o r n .S u p . 8 1 , 2 7 1  
A .2 d  8 5 5 , 8 5 6  ( 1 9 7 0 )  (" S in c e  b a il is n o t th e  
h an dm a id en  o f  c u s to d y , th e  p ow e r t o  a d m it t o  
bail is  in h e ren t in th e  c o u r t  s o  lon g  a s  th e  
p r is on e r  is in Its c u s to d y ." ) .

15 . Mello  v. Superior Court, 117  R .l . 5 7 8 , 3 7 0  
A .2 d  1 2 6 2 . 1 2 6 5  ( 1 9 7 7 ) . See also United States 
v. Smith, 4 4 1  F .2 d  6 1 . 6 2  (8 th  C ir . 1 9 7 1 ) , c e r t 
denied, 4 0 5  U .S . 9 7 7 , 9 2  S .C t . 1 2 0 5 , 3 )  L .E d .2 d  
2 5 3 , 8 2 2  ( 1 9 7 2 ) ; United Slates v. Stanley, 4 4 9  
F .S u p p . 4 6 7 , 4 6 9  (N .D  C a l. 1 9 7 8 ) ; People ex rel. 
Hemingway v. Eltod, CO Ill .2d  7 4 , 3 2 2  N .E .2 d  
8 3 7 , 8 4 0 - 1 3  ( 1 9 7 5 ) .
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view th3t the legislature may define the 
scope o f non-constitutional rights to bail 
and those classes o f o f f e n d  to which those 
rights apply.1* One co for instance, has 
termed it a “ time-honored rule”  that “ bail 
is not allowed in any case except in pur­
suance o f  some statute . " 17 Yet this same 
court relied on a judicially created doctrine 
to hold that “ a citizen cannot arbitrarily be 
denied a bail hearing solely because o f  a 
lack o f  statutory authority for release." 18 
In Peop le  e x  re  I. H em in gw ay  v. E lrod , 60 
Ill.2d 74, '322 N.E.2d 837 (1975), the Illinois 
Supreme Court rejected the Illinois Assem­
bly's attem pt to define "capital offenses" 
subject to only discretionary pre-trial re­
lease, in the wake o f  F u rm an  v. Georgia, 
408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346, 
reh . denied , 409 U.S. 902, S.Ct. 89, 34 
L.Ed.2d 163 (1972). The Assembly substi­
tuted the offenses “ murder, aggravated 
kidnapping or treason" for offenses where 
“ death is a possible punishment" in its stat­
utory provisions defining “ capital o f­
fenses." u The Illinois Court rejected this 
attempt at "classifications" o f offenses, 
stating:

In our opinion the constitutional right 
to bail must be qualified by the authority

10 . See Carlson v. London, 3 4 2  U .S . 5 2 4 , 5 4 5 -  
4 6 . 7 2  S .C t . 5 2 5 , 5 3 6 - 3 7 ,  9 6  L .E d . 5-17. 5 6 3  
( 1 9 5 2 )  (e ig h th  am en d m en t d o e s  n o t p rev en t 
C on g re s s  fr om  c la s s ify in g  o ffe n se s  in to  th o se  in 
w h ich  an a c c u s e d  is en tit led  to  b a il a s  a m a tte r  
o f  r ig h t an d  th o s e  in w h ic h  b a il is d is c re t io n ­
a ry ) : Mastrian v, Hedman, 3 2 6  F .2 d  7 0 8 , 7 1 0  
(8 th  C ir . 1 9 6 4 ) , cert, denied, 3 7 6  U .S . 9 6 5 , 8 4  
S .C t . 112 8 , 11 L .E d  2d  9 8 2  (1 9 6 4 ) ; Turco v. 
Stale o f  Maryland, 3 2 4  F .S u p p . 6 1 . 6 3  (D .M d . 
1 9 7 1 ) , tfTd . 4 4 4  F .2 d  5 6  ( 4 t h  C ir . 1 9 7 1 ) ; People 
v. Sanders. 1 85  C o lo , 1 5 3 , 5 2 2  P .2 d  7 3 5 , 7 3 6  
( 1 9 7 4 ) ;  State v. Flowers. 3 3 0  A  .2d  146 . U 9  
(D e l . 1 9 7 4 ) ; Critchlow v. State, 2 6 4  Ind. 4 5 8 . 
3 4 6  N E 2 d  5 9 1 , 5 9 9 - 6 0 0  ( 1 9 7 6 ) ; Hanson v. 
u ladder. 3 4  O r . 4 9 4 , 4 2 6  P 2 d  4 6 5  (1 9 6 7 ) .

17 . W o t  v. Janir.g, 4 4 9  F .S u p p . 5 4 8 , 5 5 2  
(D .N e b .! 9 7 8 ) .  quoting United  S ta te s  v. C u rran , 
2 9 7  F . 9 4 6 . 9 5 2  (2 d  C ir . 1 9 2 4 ) . See also United 
States v. Sine. 4 61  F .S u p p . 5 6 5 . 5 6 7  (D .S .C . 
1 9 7 8 ); E m e ry  v. Fenton, 2 6 6  N .W .2 d  6 . 7  ( Iow a  
1 9 7 8 ).

18 . W e s t  v. Janing, 4 4 9  F .S u p p . a t  5 5 2 . T h e  
c o u r t  fo u n d  a  ju d ic ia l ly -b a s e d  r ig h t to  re lease  
p end in g  a p p e a l fo r  an  " in te rs ta te  fu g itiv e"
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o f the courts, as an inrident o f  their 
power to manage the conduct o f  proceed­
ings before them, to deny or revoke bai’. 
when such action is appiopriate to pre­
serve the jrderly  process :jf criminal pro­
cedure.10

The court held that pre-trial bail release 
questions were "within th ; inherent power 
o f the court" and its "inherent authority to 
enforce its orders and to require reasonable 
conduct from those over wham it has juris­
diction.” 1*

While this conflict, with its overtones o f 
constitutional interpretation was somewhat 
weighted in favor o f  the judicial branch, 
other cases reveal the d ifficu lt nature o f 
this question o f  governmental power, veiled 
in "substance" and "procedu re ."11 A much 
more relevant case to Wassillie’s argument 
is the decision o f  the Washington Supreme 
Court in S ta te  v. Sm ith , 84 Wash.2d 498, 
527 P.2d 674 (1974), which dealt with the 
source o f  authority for the right to release 
after conviction and pending appeal. The 
Washington court, finding no constitutional 
limits on bail in that context, held that the 
provisions o f a criminal rule promulgated 
by the court, and not a cor flictir.g legisla-

ch a llen g in g  e x tra d it io n  p ro c e e d in g s . T h e  a s y ­
lum  s ta te  h ad  n o  s ta tu to ry  p ro v is io n s  a u th o r iz ­
ing re le a s e  In th a t c o n te x t .

19. People ex rel. Hemingway v. Elrod, 6 0  lll.2 d  
7 4 . 3 2 2  N .E .2 d  8 3 7 , 8 3 9  (1 9 7 5 ) .

2 0 . Id. 3 2 2  N .E .2 d  a t 8 4 0 .

2 1 . T h e  c o u r t  a d o p te d  v a r io u s  A B A  S ta n d a rd s  
R e la tin g  to  P re tr ia l R e le a se  ( 1 9 6 8 )  a s  th e  law  in  
Illin o is . Id. 3 2 2  N .E .2 d  a t  8 4 1 - 4 3 .

2 2 . See Sm ilo ff v. State, 5 7 9  P .2 d  2 8 , 3 3  n .1 9  
(A la s k a  1 9 7 8 ) (re c o g n iz in g  " th a t  th e  line b e ­
tw een  s u b s tan ce  an d  p ro c e d u re  is an  e lu s iv e  
o n e ." ) See also Padie v. State, 5 6 6  P .2 d  1 0 2 4 , 
1 0 2 9 - 3 0  (A la s k a  1 9 7 7 ) ; Thomas v. State, 5 6 6  
P .2d  6 3 0 , 6 3 6 - 3 8  (A la s k a  1 9 7 7 ) ; Cieffels v. 
State. 5 5 2  P .2d  6 6 1 , 6 6 7 - 6 8  (A la s k a  1 9 7 6 ) ; 
Winegardner v. G r e a te r  Anchorage Aren Bor­
ough. 5 3 4  P .2d  5 4 1 . 5 4 5 - 4 6  (A la s k a  1 9 7 5 ) ; 
Channel Flying. Inc. v. Bernhardt, 4 51  P 2 d  5 7 0 , 
5 7 6  (A la s k a  1 9 6 9 ) ; Ware v. City o f  Anchorage. 
4 3 9  P .2 d  7 9 3 . ' 9 4  (A la s k a  1 9 6 8 ) .
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tive enactment, were controlling as to ques­
tions o I  bail pending appeal. The Supreme 
Court o f  Washington based Its conclusion 
on the distinction between substantive and 
proced'u-al authority, reasoning that: 

S u b s ta n ce  law prescribes norms fo r  so­
cietal conduct and punishments fo r  viola­
tions thereof. It thus creates, defines, 
and regulates primary rights. In con­
trast, practice and procedure pertain to 
the essentially mechanical operations o f  
the courts by which substantive law[s], 
rights, and remedies are effectuated. 
. . . Since the inherent power to fix
bail is grounded in the power to hold a 
defendant, and thus relates to the m an­
n e r  o f  ensuring that the alleged o ft  mse 
will be heard by the court, we believ.i it 
to l>e implicit that the right to bail is 
essentially procedural in nature. .

Since the promulgation o f  rules o f pro­
cedure is an inherent attribute o f the 
Supreme Court and an integral part o f 
the judicial process, such rules cannot be 
abridged or modified by the legislature. 
Thus, the right to bail (and release) after 
verdict and pending appeal . . .  is 
governed solely by the provisions o f [the 
criminal rule].13

In so holding, Sm ith  gave effect to a 
criminal rule which provided:

Re lease  A f t e r  V e rd ict. A  defendant 
(1) who is charged with a capital offense, 
or (2) who has been found guilty o f  a 
felony and is either awaiting sentence or 
has filed an appeal, shall be released pur-

2 8 . State v. Smith, 8 4  W a s h .2 d  4 9 8 , 5 2 7  P .2 d  
6 7 4 . 6 7 7  ( 1 9 7 4 )  (c it a t io n s  om it te d ) .

2 4 .  Id. 5 2 7  P .2 d  a t 6 7 6 . T h e  Smith c o u r t  a ls o  
n oted  th e  fa c t  th a t th e  le g is la tu re  h ad  d e leg a ted  
th e  p ow e r  t o  p re s c r ib e  ru le s  fo r  b a il p end ing  
a p p e a l w a s  "a  s e con d  and  a lte rn a t iv e  ra t ion a le , 
b u t n o t th e  p rin c ip le  o r  b a s ic  o n e ."  Id. 5 2 7  
P .2d  a t 6 7 7 . T h e  le g is la tu re  c o u ld , o f  c o u r s e , 
rem ov e  th a t  b a s is  fo r  th e  c o u r t 's  a s s e r te d  a u ­
th o r ity .

2 5 . People ex rel. Stamos v. Jones, 4 0  I ll .2 d  6 2 , 
2 3 7  N .E .2 d  4 9 5 . 4 9 6  ( 1 9 6 8 ) .

2 6 . Id. 2 3 7  N .'£ .2d  a t 4 9 8 . O th e r  ca s e s  a ls o  
a s se r t a ju d ic ia l  p ow e r  t o  d e fin e  th e  righ t to

suant to this Rule, unless the court finds 
that the defendant may flee  the state or 
pose a substantial danger to another or to 
the community. I f  such a risk o f  flight 
or danger exists, the defendant may be 
ordered detained.

In contrast, the legislative enactment inval­
idated in Sm ith  required that bail be set on 
appeal in all except capital cases, a provi­
sion more charitable than the court’s rule.14 
Thus, while the Sm ith  decision m ight be 
seen as consistent with the traditionally in­
herent power o f  the courts to deny or re­
voke bail, it contravenes the principle o f  
legislative authority in defining the right to 
release on bail.

The Illinois Suj reme Court, in P e op le  ex  
re!. S tam os  v. Jon  is, 40 U1.2d 62, 237 N.E.2d 
495 (1968), also in' alidated a statutory pro­
vision which confli ted with its adopted pro­
cedural rules. Th court's rules provided 
that a convicted deiendant "m ay be admit­
ted to bail and the sentence . . .
slayed by a judge o f the trial or reviewing 
court." The statute provided that one con­
victed o f  a forcible i'elony “ shall not be 
entitled to a continuation o f  his bail and the 
sentence o f imprisonment shall not be 
stayed by the trial cou rt."13 The court held 
that its rules were controlling because "the 
constitution has placed responsibility for 
rules governing appeal in the Supreme 
Court, and not in the General Assembly." M

The Jones  context parallels the situation 
presented in the instant case and furnishes 
support for the invalidation o f  A S  12.30.-

ba il. In Commonwealth v. Fowler, 4 5 1  P a . 5 0 5 , 
304  A .2d  124 (1 9 7 3 ) . th e  P en n sy lv an ia  S u p rem e  
C ou r t  h e ld  th a t th e  ex is tin g  s ta te  law  a s  to  b a ll 
a fte r con v ic t io n  w a s  th a t  em b o d ie d  in th e  
c o u r t 's  c r im in a l ru le s . Id. 3 0 4  A .2 d  at 126 . 
A fte r  an an a ly s is  o f  th e  s o c ie ta l v a lu e s  in ­
v o lv ed . th e  c o u r t  c o n c lu d e d ;

In th e  ex e rc ise  o f o u r  s u p e rv is o r y  c a p a c ity  
w e h o id  th a t  ba il s h o u ld  n o t b e  g ran ted  to  
on e  con v ic te d  o f  m u rd e r in th e  f ir s t d eg ree  
be tw een  en try  o f  th e  v e rd ic t an d  th e  im p o s i­
t ion  o f fo rm a l sen ten ce .

U n lik e  the s itu a t ion  in Smith a n d  Jones, th e  
Fow ler c o u r t n o ted  n o  s* M u te s  in c o n f l ic t  w ith  
e ith e r its c r im in a l ru le s  au to  b a il o r  i ts  " s u p e r ­
v is o ry ”  h o ld in g .
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040(b) on the grounds that it encroaches on 
an “ inherently judicial function”  by com ­
pletely eliminating the possibility o f  release 
on bail pending appeal, with regard to enu­
merated offsnses.*7

The argument for judicial discretion is 
.strong in the case o f  release pending sen­
tencing. It is anomalous to allow a court to 
decide not to impose a term o f  confinement 
as a sentence for these offenses (a result 
contemplated by both the relevant statutes 
and case law, though unlikely in most cases 
for these offenses), and yet not allow that 
same court the discretion to release the 
convicted person pending imposition o f  that 
sentence. This would effectively result in a 
mandatory minimum sentence o f  confine­
ment for the several weeks or months often 
necessary to obtain the information neces­
sary for sentencing. Further, there is also 
the possibility that a court might set aside 
the verdict and grant a new trial, creating a 
situation in which the defendant was un­
justly incarcerated fo r  at least some period 
o f time as a result o f  the unavailability o f  
an individual consideration o f  bail.

I am persuaded that the matter o f  bail is 
a procedural power inherent in the judicial 
function. As the District o f  Columbia 
Court o f  Appeals noted in U n ited  S ta te s  v. 
S tan le y , 152 U.S.App.D.C. 170,175, 469 F.2d 
576, 581 (D.C.Cir.1972) (footnotes omitted): 

N ot surprisingly, then, initial resolution 
o f  an application for release pending ap­
peal is a function historically committed 
to trial judges. It cannot be gainsaid

27. F lo r id a  h a s  c o n e  th ro u g h  v a r io u s  ch a n g e s  
w ith  re s p e c t  to  th is  q u e s tion . T h e  F lo r id a  S u ­
p rem e  C o u r t , In Greene v. S ta te . 2 3 8  S o .2 d  29G  
(F la . 1 9 7 0 ) , re c ite d  th e  s ta tu to ry  b a s is  o f  b a il 
r ig h ts . H ow ev e r , a  la te r o p in io n , Bernhardt v. 
State. 2 8 8  S o .2 d  4 9 0  (F la . 1 9 7 4 ) , in v a lid a ted  
s ta tu to ry  p ro v is io n s  w h ic h  p re c lu d e d  b a i' in 
ce r ta in  p ro b a t ion  an d  p a ro le  re v o ca t io n  s i t u a ­
tion s on  th e  g rou n d s  th a t  b a il in th a t  c on te x t  
w a s  e ssen tia lly  p ro c e d u ra l in n a tu re  an d . th u s , 
am e  tab le  on ly  to  c o u r t  ru le -m ak in g  a u th o r ity .

S rv e ra l  F lo r id a  in te rm ed ia te  a p p e lla te  c o u r t  
c a w s  In te rp reted  Bernhardt a s  n e ce ssa r ily  in ­
v a lid a tin g  a  s ta tu te  w h ich  e lim in a ted  b a d  on  
a p p e a l fo r  o n e  w ith  a  p r io r  fe lon y  c o n v ic t io n , in 
c o n tr a s t  t o  th e  d is c reU on a ry  lan gu ag e  p ro v id e d

that "the keynote to successful adminis­
tration o f  any system o f  bail is the ade­
quacy o f  the infoi .ration upon which the 
decisions are based." lL r  need fo r  ample 
information is particularly acute w  inves­
tigations o f  potential danger to the com ­
munity, findings relative to wl.ich, as has 
aptly been said, “ must rest on a ‘scrupu­
lous inquiry' into appellant's past, his 
prospects if released, and conditions o f  
release to mitigate the danger.”  The tri­
al court is not only the traditional but 
also the superior tribunal for  the kind o f 
information-gathering which a sound 
foundation for  a bail ruling almost inevi­
tably requires. For it is there that, at a 
hearing, the judge can come face-to-face 
with the primary informational sources, 
and probe for what is obscure, trap what 
is elu' ,ve, and settle what is controver­
sial. It is there, too, that the judge has 
at his disposal "the judicial machinery 
necessary to marshal the facts typically 
relevant to the release inquiry.”

Findings on the risks o f  danger or 
flight, and on the efficiency o f  particular 
conditions o f release to sufficiently mini­
mize those risks, are obviously enriched 
by a feel o f  the case that comes only from 
participation in the live trial. The re­
spect we customarily accord the district 
judge's determinations attests the value 
o f  his appraisal o f  the intangibles which 
ultimately make or break the case for  
bail.

fo r  b a il in p re c ise ly  th a t c o n te x t in th e  c o u r t ’s  
ru le s  o f  c r im in a l p ro c e d u re . See Ro lle  v. State, 
3 1 4  S o .2 d  6 2 4  (F la .A p p . 1 9 7 5 ) ; S ta r e  e.T rel. 
Harrington v. Gcnung. 3 0 0  S o .2 d  2 7 1  (F la .A p p . 
1 9 7 4 ); Bamber v. State, 3 0 0  S o .2 d  2 6 9  (F la . 
A p p .1 9 7 4 ) . T h e  p r in c ip le  in th e se  c a s e s  w a s  
i sequ en tly  c ite d  w ith  a p p r o v a l b y  b o th  t h e  
. . .a jo r i ty  an d  th e  d issen t in Johnson v. State, 
3 3 6  S o .2 d  9 3  (F la . 1 97 6 ).

H ow ev e r , th e  leg is la tu re , p u r s u a n t  t o  its  a u ­
th o r ity  u n d e r F lo rid a  law , re p e a le d  th e  c o n f l i c t ­
ing  c o u r t  ru le s , and  th e  F lo r id a  S u p re m e  C o u r t  
su b seq u en tly  c o n fo rm ed  th e  ru le s  t o  th e  s t a t ­
u te . The Florida Bar re FI inda Rules o f  Cnm l- 
nal Procedure. 3 4 3  S o .2 r l '2 4 7 .  1 2 5 0 . 12b?. (F la . 
1977 ;

AU ifci Hep 603-aoep^iS— IJ
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Though this court has recognized that the 
legislature has more than minimal authority 
to define the nature o f  the right to posl- 
conviction release in Alaska,® I think the 
complete abolition o f individualized judicial 
determination o f  the suitability for release 
cannot be accomplished without an explicit 
statutory revision o f  the applicable rules® 
o f  criminal procedure pertaining to bail.

Thus, even i f  the constitutional right to 
bail does not extend until sentencing, I am

2R . S e e  Carman v. Stale, 5 0 4  P -2d  3 6 ) ,  3 6 3  
(A la s k a  1 9 7 7 )  (" T h r o u g h  sub sequ en t am en d ­
m en ts  o f  A la s k a 's  B a i l R e fo rm  A c t , in d e te r ­
m in in g  b a il a n d  c on d it io n s  o f  re le a se , o u r  
c o u r t s  a re  n ow  em p ow e re d  to  ta k e  in to  c o n s id ­
e ra t io n  w h e th e r  th e  p e rson  ch a rg ed  w ith  an  
o ffe n se  'w ill p o s e  a  d an g e r  t o  o th e r  p e rs on s  and

convinced that Criminal Rule 
dates individualized baO decisions.

( o  t  U T K u a a rs t jit io

th e  c om m u n ity ’ ” ) ;  Martin v. State, 5 1 7  P .2 d  
13 8 9 . 1 3 9 5  (A la s k a  1 9 7 4 ) p i n  a d d it io n  to  th e  
c on s t itu t ion a l g u a ran te e  o f b a il, a  r ig h t t o  b a ll 
is  foun d  in  th e  A la s k a  S ta tu te s .’ ’) .

2 9 . See n o te  P  supra.
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For an Act e n t i tl e d :
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" P  K^trt
B Y  B R A D L E Y .., DAN KW O RTH  , E L I A GQN—  

J -I -S G H E R ,  G I L M AN . K E I J V  ATJn QT TM g n rq

S E N A T E  BIL L NO. » A »

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  ^

T W E L F T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L

’An Act p e r m i t t i n g  the v i d e o t a p i n g  of, or the e x c l u­

sio n  o f  the p u b l i c  d u r i n g,  t e s t i m o n y  of y o u n g  v i c t i m s

of s e x u a l  a s s a u l t  or s e x u a l  a b u s e  o f  a mi no r j  and 

c h a n g i n g  R u l e  BOA, A l a s k a  R u l es  of E v i d e n c e  r e l a t i n g  

to e x c e p t i o n s  to the h e a r s a y  r u l e . "

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. AS 1 2 . 4 5  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 12.45 . 0 4 7 .  V I D E O T A P I N G  O F  T E S T I M O N Y  BY Y O U N G  V I C T I M  OF

S E X U A L  A S S A U L T  OR S E X U A L  ABU S E .  (a) A f  er n o t i c e  to the d e f e n d a n t ,  

the s t a t e  m a y  a p p l y  to the c o u r t  for a n  o r d e r  a l l o w i n g  v i d e o t a p i n g  of 

the t e s t i m o n y  of a c h i l d  wh o  is the a l l e g e d  v i c t i m  of sexual a s s a u l t  in 

a n y  d e g r e e  or w h o  is the a l l e g e d  v i c t i m  of s e x u a l  a b u s e  of a minor. ^ 

T h e  o r d e r  m a y  be g r a n t e d  if the c o u r t  f inds t h a t ^

' i r t h e  c h i l d  w a s  16 y e a r s  of age or y o u n g e r  at the time/of'!

Alt >■ Utul-. )

L21 there ia_.a- s u b s t a n t i a l l i k e l l h o o d  tha t  the c h i l d  wil l

s u f f e r  s e ve r e  e m o t i o n a l  d i s t r e s s  if r e q u i r e d  to t e s t i f y  in o p e n  c o u r t

LaTi there is a p r e s u m p t i o n  tha t  a c h i l d  w h o i s - u n d i j r  the age 

o f  16 at the time o f  an.all-eged s e x u a l  a s s a u l t  or se x u a l  a b u s e  wil l 

s u f f e r  s e v e r e  e m o t i o n a l  d i s t r e s s  if r e q u i r e d  to t e s t i f y  in o p e n  court, 

w h i c h - m a y  o n l y  be o v e r c o m e  by the p r e s e n t a t i o n  of e v i d e n c e  to the /

c o n t r a r y  at the time the a p p l i c a t i o n  for an oTrJeT: (c'xcTfnnxng the p u b l i c ^  

is c o n s i d e r e d .  I

(b) If the o r de r  Is g r a n t e d ,  the t rial j u d g e  s h a l l  p r e s i d e  at the

■ 1 - SB 547
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v i d e o t a p i n g  p r o c e e d i n g  an d  s h a l l  r u l e  o n  all q u e s t i o n s  as if at trial. 

T h e  d e f e n d a n t  s h a l l  be a f f o r d e d  all r i g h t s  a p p l i c a b l e  to d e f e n d a n t s  

d u r i n g  trial, i n c l u d i n g  the r i g h t  to a n  a t t o r n e y  an d  the r i g h t  to 

c o n f r o n t  a n d  c r o s s - e x a m i n e  the w i t n e s s .

(c) V i d e o t a p e d  e v i d e n c e  t a k e n  in a c c o r d a n c e  w i t h  this s e c t i o n  is 

a d m i s s i b l e  in e v i d e n c e  in the c r i m i n a l  t r i al  for se xu a l  a s s a u l t  in a n y

d e g r e e  or for s e x u a l  a b u s e  o f  a mi no r .

^ ^ S e c .  1 2 . 4 5 . 0 4 8 .  E X C L U S I O N  O F  P U B L I C  F R O M  T R I A L  D U R I N G  T E S T I M O N Y  

BY Y O U N G  V I C T I M  O F  S E X U A L  A S S A U L T  O R  S E X U A L  ABUSE. (a) A f t e r  n o t i c e

to the d e f e n d a n t ,  the s t a t e  m a y  a p p l y  to the c o u r t  for an o r d e r  e x c l u d­

ing the p u b l i c  f r o m  the c o u r t r o o m  d u r i n g  the t e s t i m o n y  of a c h i l d  w h o  

is the a l l e g e d  v i c t i m  of  se xu a l  a s s a u l t  in a n y  d e g r e e  or wh o  is the 

a l l e g e d  v i c t i m  of s e x u a l  a b u s e  o f  a m in o r .  T h e  o r d e r  m a y  be g r a n t e d  if 

the c o u r t  finds that

(1) the c h i l d  w a s  16 y e a r s  of  age or y o u n g e r  at the tim e  of(1) the c h i l d  w as  16 y e a r s  o f  age or 

t h t Y a l l e g e d  se x u al  a s s a u l t  or s e x u a l  abuse; and

(2) t h e r e  is a s u b s t a n t i a l  l i k e l i h o o d  that the c h i l d  wil'j 

s u f f e r  s e v e r e  e m o t i o n a l  d i s t r e s s  if r e q u i r e d  to t e s t i f y  in o p e n  c o u r t

at the trial; t h e r e  is a p r e s u m p t i o n  tha t  a c h i l d  w h o  is u n d e r  the age 

o f  16 at the tim e  o f  qd^'STTeged s e x u a l  aiiauTtnnr^~ST5Xtial a buse w i l l  

s u f f e r  s e v e r e  e m o t i o n a l  d s t r e s s  if r e q u i r e d  to t e s t i f y  in o p e n  court,

w h i c h  m a y  o n l y  be o v e r c o m e  by the p r e s e n t a t i o n  of e v i d e n c e  to the 

c o n t r a r y  at the time the a p p l i c a t i o n  for an o r d e r  e x c l u d i n g  the p u b l i c  

is c o n s i d e r e d .

(b) In this s e c t i o n  " p u b l i c "  m e a n s  all p e r t o n s  e x c e p t

(1) the j u d g e  p r e s i d i n g  o v e r  the trial;

(2) uhe m e m b e r s  of the jury;

(3) the d e f e n d a n t  an d his c o u n s el ;

(4) c o u n s e l  for the state;

- 2 -  SB 547
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(5) c o u n s e l  for the childj

(6) the p a r e n t s  or legal g u a r d i a n s  o f  the childj a n d

(7) c o u r t  p e r s o n n e l  e s s e n t i a l  for t h e  t a k i n g  of th e  t e s t i­

mony.

* Sec. 2. AS 1 2 . 4 5 . 0 4 7  a d d e d  b y  sec. 1 of this Act h a s  the e f f e c t  of 

c h a n g i n g  R u l e  804, A l a s k a  R u l e s  o f  E v i d e n c e  b y  a d d i n g  the videoti.;.-* J e v i d e n c e  

of a y o u n g  v i c t i m  of se x u a l  a s s a u l t  or s e x u a l  a b u s e  o f  a m i n o r  to the list 

of e x c e p t i o n s  to the h e a r s a y  rule.

T I M m 6 C Ci'6 't'D 4 r  7 ! h b

6F  l i t
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COMMITTEE REPORT 
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/
D a t e : • W  . /

Mr. P r e s i d e n t :

SB 547T h e  C o m m i t t e e  on J U D I C I A R Y ________ ____________has h a d ______________________________
pisrtd tting v i d e o t a p i n g  of, or the e x c l u s i o n  of the p u b l i c  during, t e s t i mony
of young victims of sexual assault

u n d e r  c o n s i d e r a t i o n  and (a m a j o r i t y  of the c o m m i t t e e )  (the c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  the f o l l o w i n g  r e c o m m e n d a t i o n s :

[ 1
/

[ 1

f  ]

d o p a s s  [ ] d o n o t p a s s

do pass wi th a t t a c h e d  a m e n d m e n t s (s )

r e p l a c e  w i t h  C.S for . ■_ 1 ;___________________

and r e c o m m e n d s

[ ] sa m e  t i t l e
ne w  t i t l e

[ ] 

[ ] 

[ ]

A N D  a t t a c h e s  a " L e t t e r  of I n t e n t "  [ ] New Fiscal Note

r e p o r t s  it ba c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  to the   C o m m i t t e e

M E M B E R S  S I G N I N G  
DO P A S S

M E M B E R S  H A V I N G  
O T H E R  R E C O M M E N D A T I O N

C H A I R M A N

m
S 60 ( R e v .  1 2 / 7 8 )


