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546

Chairman Rodey ‘laid SB 774 on the table.

- The next item brought before the Committee was SB 255.
496 -

Merle Jensen, Budget & Audit, testified in favor of SB 855.
Pat Sharrock, representin? the ABC Board, testified, stating that

he had no opposition to the bill.

585 - SB 855 was laid on the table.

591 - Mr. Bruce distributed a bill relating to interest in eminent
domain cases for the Committee member's approval of introduction. There
was no objection.

602 " SB 664 was the last item before the Committee.

610 - Mr. Sharrock, Bill Gordon, and Mr. House, of the ABC Board,
testified in favor of SB 654.

SIDE TWO
oes - After discussion, SB 654 was laid on the teble.
074 - Adjournment at 2:25 P.M.
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Committee on Judiciary Pouch v
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Official Busineu Juneau, Alaska 99811

DATE: February 1, 1982

T0: Senator Bennett
Senator Hohman
Senator Parr
senator Ray ' _
Senate Secretary's office

FROM:  Kevin K. Bruce

RE:  SB 535

The follov/ii,» oction: SB 535 are those indicated by Assistant
Att_orn(tey General Barry ol rn as "secondary" in the Department's
priorities:

Sections: 5, 6, 7% 10, 11, 12, 14, 15, 18, and 21.



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE
REQUEST
Bill/Resolution No. Senate Bill No. 535
Title "An Act relating to the criminal laws of the state."”
Requested by Judiciary Committee Date March 4, 1%2

FISCAL DETAIL
Agency Affected Department of Health & Social Services

Program Category Affected Offender Confinement, Reformation & Supervision

BRU, Program, Or Subprcgram(s) Affected Adult Confinement

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis sectiun.)

EXPENDITURES  (Thousands of Dollars)

FY S FEY 83 FY 8 FY 8 FY 80 Fy 87

100 PERSONAL SERVICES 1. 160.4
200 TRAVEL 16.8
300 CONTRACTUAL 236.5
400 COMMODITIES 212.3
500 EQUIPMENT 28.0
600 LAND & STRUCTURES 3.808.8
700 GRANTS,CLAIMS,ETC. 52 4
TOTAL -0- -0- 3,808.8 -0- 0- 1.706.4
FUNDING (Thousands of Dollars)
GENERAL FUND -0- -0- 3.808.8 -0- 0- 1.706.4
FEDERAL FUNDS
OTHER (Specify Source)
POSITIONS
FULL TIME -0- -0- -0- -0- -0- 20
PART TIME
TEMPORARY

1v.

ANALYSIS (See Fiscal Note Preparation Instruction, Section I11)

Assumptions
1 The only section with any significant fiscal impact on tho Division
of Adult Corrections is Section 16 amending AS 12.55.125 (c)(1).

2. The presumtive sentence length has been taken as the mean sentence
for all offenders sentenced under AS 12.55.125 (c)(1).

3. The Impact of this legislation will not be experienced for years
from the date of effect. At the present time, an average of 32
persons are convicted of first offense felonies with the use of
a firearm. The current flat time sentence is Aj years. Under
the proposed legislation, the flat time served would be six years.
Therefore, the population of inmates for which the Division of

Adult Corrections is responsible v;ould increase by 48 persons in

the fifth ana sixth years that the increased sentence length is in

DATE March V 82 PREPARED BY Roger C. Lance <
AGENCY  Division of Adult- Cprrect-ions-—————

Original: Legislative Finance PHONE 465-3376
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)



effect.

Capital budget projections are based on statewide average costs
for the addition of 48 beds to be on line in FY "87. Based on
current costs estimated to be $69,000 per bed x 48 beds plus
15 7 inflation for one year - $3,808,800.

It is estimated that an extension of a facility of this size
would require a minimum staff* of 20. Other costs are related to
direct prisoner care and operation of the physical plant.
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DONnglET[\?KIETT LCSISUATIVE ADDRESS
p.0. box raoi f-OUCK V . STATE CAPIIOL
FAIRBANKS. ALASKA 99707 JUNEAV, ALASKA S9BI1
jicnaie
May 25, 1981 ! MAY 2 6 1981

Theodore Lehne

1028 Aurora Drive
Fairbanks, Alaska 99/01
Dear Theodore:

| received your letter of support for Senate Bill 535 and can understand your
concerns for "theft of service" in your business.

This bill 1s presently in the Judiciary Commi .tee and » rmre-ga s<tt carefuls
from a legal gtandpo%t, %Mna%‘h%a&ﬂiﬂ%sﬁ‘gﬂ%e%mSenatorRodey,y

™ u TJf.wm- iUr ImC IUS 10n JLITiRXc Di 1¢ 0.°D T.1 lc»

Rest assured |'l| keep your views in mind as this impoP'tant-TegisJatforf comes
before us, and thank you for this input.

Senator bon Eennett

DB/jk



ID May 1981

The Honorable Don Bennett
Alaska State Senate

Pouch V

Juneau, Alaska 99811

Dear Don:

I"m writing to ask you to help shepard through the Senate Section 14

of S.535. According to the draft | have, this amendment to AS 11.81.900
() (0) further defines the word ""services™ to clearly include all the
forms »xf pay TV.

It is my understanding that this bill has been referred to the Senate
Finance Committee. While I1°m sure you, as co-chairman, have much
more important fiscal measures to decide, I1*'m hoping this bill does
not get lost in the shuffle.

Since SPECTRUM went on the air in December 1979 we have done r”at we
could to inhibit "theft of service.”™ We have had good cooperation from
Harry Davis, the local district attorney. But Harry has been hesitant
to prosecute anything but the most blatant case becar** he does not feel
that the current statute clearly includes our form c. yay TV. Ooviously
the worst thing that could happen to us would be for us to lose a case.
That would be .interpreted by many that their "right"” to intercept our
service without paying for it has been upheld. And, if a Ip ™ i number
of people decide they don"t have to pay us, we will be out on business ™

I have attached for your information a copy of a letter from Harry Davis,
along with a copy of a California statute in this area. Also attached
is an article from a recent edition of Multichannel News.

Please do what you can to see that the amendme.. 1 have referred to is
adopted this session. We are prepared to give tnose who are now inter—
cepting our service every opportunity to subscribe, rather than prosecute
them. But we must have a credible threat to use to convince them to
subscribe. Only if they refuse to subscribe will we use the law.

I understand you are very busy at this time of the session and may not
get bacl< <o me personally. But if you have any questions that Harry or
I can answer fcr you, please do not hesitate to give us a call.

Cordially”

Theodore Lehne

SPECTRUM ]

urora Drive

ks, Alaska 99701
(907)456-6160



JAYS. HAMMOND. GOVERNOF

DEPARTMENT OF LAW

OFFICE OF THEDISTRICT A'ITO? KEY

December 17, 1980

Mr. Ted Lehne

Spectrum

1028 Aurora Drive
Fairbanks, Alaska 99701

Dear Ted:

I have enclosed a copy of the California statute you
referred to in your letter of December 10, 1980. Obvioxisly
a similar law in Alaska would be desirable. It I1s my
opinion that a statute properly drafted to prohibit the
attachment of a pirate receiver to a TV could withstand
constitutional attack. Furthermore a statute could be
drafted to make the installing of a pirate receiver
attempted theft of services.

I suggest you seek legal advice from attorneys who are
familiar with Alaska®"s new criminal code and have experience
in drafting legislation. Hopefully by the end of the next
session of the legislature Alaska will have some laws
protecting the subscription television industry from
unauthorized receptions.

District Attorney

HDD:11

Enclosures



1379-198t)e GULAR SESSION Ch. 133”7

CRIMES AND OFFENSES— TELEVISION—SUBSCRIPTION
TRANSMISSIONS

CHAPTER 1332

ASSEME"T b.LL NO. 3-175

An *ct to add Section 593e to tne Penal Code, relatrn% to television tV'Mimlwlons,
and deeiarlng the urgency thereof, to Sake effect Tmmediately,

LEGISLATIVE COLINSEL'S DIGEST

Exrstrn mBkes [ov] ||sa rohibiting the sale, rmaanWiis
ﬂ ? %trabutrﬂ e ? "P d'% o%' g gevrces or units
there* mcudrngt ans ormar Ing such gevices.

Vais bil WOU|? pr?hrbrt he. knowrng and w IIft#I ranm.-futstuvx,
drstrrtautron or sale of .any device or pfan or Iclt .for u der.icri, e
Prrnte clrcuit co tanrn crrcurtr for | nerc &tron or d ecodrn

e p urPoe 0 acr trn a munauthorized Interce tron?
srl qﬂn tele ans ?n transmissions, made ur uant

eC
autﬁg &ra te S/ ommunrcatrrfns Co ISSan ang
1t/i\/é)rue(ﬁ Ide specitied misdemeanor penalties 1or Vio ations

nder exrs |n law, Sections 2231 and 2234 of the Revenue
xafl 8 require the state to urse] loca agedr%

an school districts Lorcertarn Costs the stute

nePartnen 0 mance 0 revrew stat tes

grOVISJr?Hr% reﬁgsrge t rovide, I certain cases, for making
ﬁur?) q he | take of tho trol or [)ermbursement T%ese
statut orx perrsw S e su gemen F n constitutiopal re-
utrremet rerm ursement effective for statutes enacted on or
after Jul

This brll rovrde that .no appropriation. Is made and nr reim-
bursement Is rfr)equrredS by ahrs actp f%r gspecr |ea reason.

le of the State of Califormia do enact a* follo\ci:

The
SEF(JZEOYON 1. Section 593¢ Is added to the Penui Code, to read:

59%ver¥ Bl on who tor ro fit knowin yand willfull rY fntﬁurcs drstrrbut
ur n e(f

ny device or pinn or kit for. vrce or con |nn
r “Interc tr n or ecodrn WI ur 0Se or ntentr n 0 acr tr
Inter e tron or o nn eur |ssron b as bscription tel
Ision .Service mad uantt nut ort rante the Federal Com unrcatrons
mmrss n whic I th rrzed e subscr lon te evrsron S rvrce
anor un ahle ot exceeding. two thousand five hu re
o ars > 0r by Imprison ent n the county Jail not exceeding ays, or

o] S IR SAEL el FLORRET R
nsﬁrtgtron ecaHse] WBe only costs which may be ncurred b oca aeﬂ

oql district e ecauethrs FCI creatles a NOW crime 0 ntr tlon, chal ﬁes
GO O [l A A U A AT
foca[nagency or schoofdrstrrct for an costs Incurre %ecatg P tnrs act

deletions by sjterlsks = * 5131

Ch 1332 STATUTES OF 1980

SEC net Is n enc tute ess or the | mcdlntc reserva.
(gg)itesst(i]t tﬁrzrrtsaabr ha go rg?t]o I{nmedi?ate eﬁectﬁg[Itlneantngtsrpr:%ntslateutrer{g fstﬁcﬁ

The nee for Ie%rslatlrve Protectron from grracg/ and other unauth?rrzed receP
tloq U scnt Fon transmrssron ome crea '”ﬁ ur ent

ect. the su scnr” m television ndusérgl eb ecra r% Ltate
rotection arnﬁ )t atrvrtr d exrs g law, and tIs t erefore
ecessary that this Ito. go nto e mmedra

Approved and filed cropt 30, 19C.



The Newspaper for the New Electronic Media
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,"a, -
companies from selling the de-' -
Hfvicexf" J '« v ? ' e~
In Phoenix, a pirate busmess

_to

Continued from om  ne
ments in recent issuesof the New
vork Daily Pieta.

It has been HBO policy toen-
courage individual MDS
ales to porsae pirates,“but be--
cause “New York is odd,"-with,
some nine MDS operations of-'
fering HBO in the region, the--
company decided to file the suit
itself, Ms. Daviss a i d . *
- Purchasers of pirate devices
in Las Vegas nay be Gablefor up
million in aclass action suit
filed by. Telekom Communica-

. tions. aunitof Nevada Pay TV. =
" Tekkomjhris given Fuyers."'

named in the suit along with"30
distributors'.Tol--pirate equip-
ment,' until Feh.27.togtCnd of.'
the' pirate. “lupihenL Buym'’
.are "being encounjged to sub-.-
sciribc to'Tekkorossi“vice. Ac™;
cording-to "hired 'ti)/]y
Tekkomio Head ariti-piracylVi €Y
forts,'the hyrripanyvhas".alsri
Tered assistance mrecpyeringal:;

reairdt. 'but you know wL
happens—they bum ftiierr.
Ms. keener said. “Tbheonly \
to “(fight piracy] is to buiic
strong case." She said manure
turing of the devices i; partirr
larly prevalent an
cause manufacturers daim to *
producing the devices f0T expo:
onh. Srvu”t oL -
The'private detectives’ . rt-|
ports wiD be nsed'‘in a suit th;
company plans tofile at the end
of Feb. An injunction agains.
advertising,, selling and install-
ing pirute devices will be sought.
Philip G. "Westbrook and
Robert Moser, convicted in De-
troTi on criminal charges for vio-
“lalions'.of the"Communications
Act, hnve agreed to a permanent
injunction barring .them from
'making: distributing"or 'selling
Yi/gat s'nb.scriplVon. lelevison
d*Ye~.The apwnienfcloses.
.Sig,iMaiibS”™5uil-~onI
by Ch~y ell and National Sid>:.1

£ DENVER—Pay TV pirntei,
* may be facing a legal ebb tide in
die wake of a number of recent
=000rt.SecisionB agamst selling

piratedevice*--< ’ -

ST InNew York Gty. Home Box
[Office won a temporary injunc--

operating in defiance of an in-
junction wan seized and closed,
down, The company's bank ao- -
count and hs owners*!,omes are .
being attached in an attempt to
collect aportion of the $102,000 t

leasts portion bl ihemoney y .scripGOTi' 'li-levision's-ONATV.+1
/spent on pirateequipment. But * -/Curlitigafion hasheen success-.
. S0 many people ‘paid ‘casHTHV  fully concluded.” said ON/TV

hard to'track down,"” Mr._Coon  DeUmil president Patrick Ker-
Mids - *| ich. adding that damages waU
; Mr. Coon cstimatied more  not lie sought from the two de-* J

than 7,000 La3 Vegans are' fendanls. “ Our'objective was 10

tiooin hs first Ruit agalnst a pay settlement ordered by aPlioenix:
TV pirate.;. -V" . joou d g e !
I- In Las Vegas* a cllyu action = m <In Miami, a multipoint dis-
S i
Kis pending against reUtilera /. “trl_bullqn. ry>.ce fMDS) -used,.
and consim.eraof pirate devices private detectives to prepare a p
i alpreliminary injunc ,j_}_ case againstJocal pirates..-
'barririg sonie 30 Las Vegai./ >r Ajid twomeuconvicted inPe*£
" troit brijcKniln'al chargesiof s!g->
. rial thcffliaye:agreed to apcrma- \f
nentinjimcUomn settlement_ofa *
-civileuif brouglubyXiliarT.wcll'

AP RTINS CrOMF £A

A New York .federal court '
judge granted Honie' Box Office
the injumtioifiri Its suit against
Advancer! Consumer Electron-
ics, a manufacturer of pirate .
devices, New York area distribu:

5. Kallih--The prelimmdryjirf-V
junction bara™ Uie™ companiesv
from advertising apd relling the/
microwave' aritenna'/ahd down/
converters. HBO will pursue the “
suit'on five counts: violation of ,
Section 605 of thj Communica-j.
lions Act, copyright infringe-
ment, improper use of trade- "
mark, violp'um of-New York,
state theft of service law and vio-,
Jdation'of a federal wire-jnp lay/,
according to HBO director of
corporate public relations Linda
Davis. The KBO namewas used
by the companies in advertise- «

p." - Please UniJo pageZ2

using pirate equipment. Me/'
Coon said a lobbying effort:iq
outlaw signal piracy_in Nevada*

‘-is under way! “Wec expect In six

montlis; there.won't be mucb of.i
a question left" Mr. Coon said/.
.Mnridopa County. AZ, iher-/
iffs seized and shut down Pirate
.‘Electronics reamllyvvhct itcon-t
meirit'cd fo sell pirate antennas in
.defiance of a'Nbv. per.rmmentin-.
junction,-mwliich .alsC awnrded-
Tele-Feuturcs. tbe local MDS
operation *J102.000 hi riantages.~
- Phil Merrill, vice president ol
r American Cable Television®
' Plioenix, which owiis Tele-Fea- -
tures, said the firm is puirsuingat,
least a'dozen other, companies
mselluig flie equipment in the
PhoeniSc arcp and estimates the
company is losing up to a'quar- -
ter of a million dollars annuajly
to signal tliefl,; ( e [
Mr. Merrill says press cover/
age of Buits has caused another
headache. “Every time a story’
runs, they [the pirates] get calls
“asking how to set up a pirate
outlet in other cities/-
«“] feel llike Jim Rotdcford
sometimes." said Ellen Wedncr,
general manager of Miami's Pri-
vate Channels Club, the MDS
operation that pscd private de-
<tectiyes in its pursuit of pirates.
,Pri.ate Channel?, which serves
.some 12.000 customers in’ the
Miami area, is jointly owned by
American Television fi Commu-
nications Corp. and Midwest
Corp. . - - xR
= Ms. W:dner estimated about
5,000 people in the Miami area
. élllren?r?llly receive the system’s

put tliem put olbusiDeai/siMji
Mr. Kerich.O->'~-



State Leg|

Senate

Official Business . : Pouch V
Judiciary Committee State Capitol
Juneau, Alaska 99811

May 19, 1983.

Hs. Dana Fabe

Public Defender

State of Alaska

716 West 4th Avenue
Anchorage, Alaska 99501

Dear Dana:

Please find enclosed a sectional analysis for SB 535 prepared
by the Department of Law.

I hope it will be of some use to you in your preparation for
the committee.

Committee Aide

KKB/ods
Enclosure
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r Pirate interview p.l
Sony/3etaaa.r decislon.p.2
Salt Lake. City delay..p.3
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Recent FCC action.....
Editor: George Eagle (202) 547-4050 No. 2?8
Associate Editor: Alan Cole-Ford (213) 454-0639 November 13,. 197.1

PAUL KAGAN ASSOCIATES, INC. NEWSLETTER ON MULTIPOINT DISTRIBUTION SERVICE —
26366 CARMEL RANCHO LANE

CARMEL. CALIFORNIA 93923 //=
(408)624-1536 n I~laJ
s W
cLi/

In an. unusual interview with. MULTICAST editors, a self-admitted pirate
distributor made it easy to see why bootleg manufacturers and middlemen pose
such a persistent and. elusive threat to MDS operators, and why they take the
risks they do.

Identifying himself as a principal in Microtronics,. a NY-based dis—
tributor of microwave equipment, this man conceded that his tactics are typical,
"Come in quickly, make a bundle, and keep moving," he said.

Until several months ago, he reports, he was content with a cash-and-
carry business that saw him sell 350-400 units per week to dozens of retailers
in New York City..

But., he said, last month seemed like a good time to make a more, aggress—
ive attack, "so | stared advertising full-bore in newspapers. Retailers love
it, since 1 pay for all the ads, and include their store names, with phone
numbers and addresses.”

Identifying up to eight stores in each recent New York Post display
ad, Microtronics reportedly boosted its volume by 200% Antronas were "sale
priced" at $144,95. The retailers paid approximately $130/urJ.t.

Now, six. weeks later, all but two of the participating stores claim
to have ceased all sales of pirate gear, citing legal reprisals from HBO soon
after the ads appeared. Each businessman insists he was unaware his actions
were illegal, having received repeated assurances from Microtronics that the
deal was above-board.

"Of course we tell them it"s not illegal, ™the distributor admits.
"We explain that as long- as HBO"s name isn"t used anywhere in the ad, they"re
not suggesting anything improper. Whatever the customer wants to do with his
antenna is his business."”

And the pirate indicated that he wouldn"t be around to see whatthe
customer did with his antenna. "Newspaper advertising is often a sign that a
pirate is preparing uo pull out of a market. The ads draw attention to the
retailers, but they also move goods quickly,”™ he said. "Once legal hassles
start, the store owner can only complain. 1 ve already made my profit, and
111 move if I have no.

"At some point," the pirate continued, "the retailer simply becomes
expendable. It usually occurs when a city is reaching saturation, and selling
more units begins to present more risk. New York is a good example. There
must be 20,000-25,000 illegal antennas in the city already, but the pace won"t
continue. It makes more sense to rind an easier city.

(continued on next page)
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"Any pirate must operate with a simple strategy,”" he added. "We keep
our profile low and our liquidity high.

"Each market requires a different approach, and it 3 best to operate
simultaneously in. several cities, so inventory can be moved quickly and easily. L
don"t like to keep more than 150-200 units on hand at a time."

When asked about ,lis motives,, the pirate points to profit. "The margins
are just too good to pass up," he said. "I can buy equipment at $75-$80 per unit,,
and sell 1it. . at nearly double, without any tarn worries."”

"1 didn"t create the market, | just give it what it wants,"” the pirate
argues. "As long as customers think they®"re being clever instead of criminal by
buying illegal hardware, 1"11 have a business."

ANTI-PIRACY LEGISLATION MOVES FORWARD

In. Washington, efforts to stop operations such as Microtronics looked
as though they might run off the track toward early consideration last week.

Now, the anti-piracy bill is apparently back on the rails.

The bill, of vital importance to the pirate-beleaguered pay TV users
of MDS., would set civil and criminal penalties forviolating Section 605 of the
Communications Act,, which forbids unauthorized signal interception.

Things were chugging along toward a hearing scheduled for 11/12 when
the Sony Betamax decision, came down from San Francisco in late October.

That ruling by the U.S. Court of Appeals for the Ninth Circuit held
makers— and technically even users— of home videorecorders liable for copy—
right payments when recording movies and other shows off TV.

The decision, a victory for program producers, will be appealed,
but it stirred concern at the Motion Picture Assn. of America about a possible
"Betamax amendment™ to allow a home-use exemption to the anti-piracy bill.

The hearing was postponed, but .the National Assn. of MDS Service Cos.,
feciring the bill could become hostage to a final outcome of the Betamax case,
mounted a rescue mission to Capitol Hill.

NAMSCO operatives met with bill cosponsors Rep. Timothy Wirth (D-CO)
and Rep. Henry Waxman (D-CA) , pointing out that while NAM5CO didn"t downplay
MPAA"s. concern, it didnrt seem to belong with pay TV legislation.

A key staffer later- said Betamax was a separate matter that probably
should go before the House Judiciary Committee, and that there was "no way"
it would- be included in the anti-piracy bill (H.R. 4727).

After that the Communications Subcommi.tr.ee, chaired by Wi-"h, re—
scheduled the hearing for 11/17.

A session to mark up (put in final recommended form) the . .1 and
send it to the Full Commerce Committee is expected to fllow soon afterward.

The bill provides for criminal penalties up- to $25,000 and a year in
prison for the first offense, plus damages from civil suit up to $50,000.

The Communications. Subcommittee®s majority staff also submitcad its
report last week on competition in the telecommunications industry.

The report found that although new technologies, 1including MDS, had
emerged and made some nark, "there is still unequivocal dominance by broad—
cast television over other video technologies."”

(continued or. next page)
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ANMaV
Harold;
Here®"s information regarding cur phone conversation. To begin,
as you can see by the enclosed card, | A new President of Pirate
acture an
acrewaves nran: betweer. 1 ;0U nay

know that Visions broalleasts am about 2, Ip (or thereabouts) so
cms antenna, points toward the 1i1sions broadcast antenna,
will scoop the signal cut of the

Included in the antenna body is a "down converter™ which reduces
the microwave to a frequency which your television can "see."
There is also a fine tuning box, which will allow the user to
get maximum clarity on his screen.

These are made with the i1dea that the customer can install
antenna, by climbing up on his roof, pointing 1t toward the
broadcast antenna, and tightening the U bolt, running the en—
closed coaxial cable to one fine tuning box, acoaching the fine
tuning box to the television set, and everything 1s go. This
Is the theory. In reality, we"ve found that if they have the
antenna installed, they give us much less problems, because

the great unwashed public is generally too stupid to do it,

even with instructions. 3uc, remember this, I1°Il refer to it
Nacer on (the part about installing, not how stupid
iS.

The 1legal end of this 1is: 7/ melee the Visions people cramy,
because we can sell the antenna, .u geo onenr sngr.aa, cut
our subscribers (customers) den* nave to pay he monthly
charge (obviously).

Now, the cost of this antenna is explc - a n'np Mcf.n
price sheet, going from 3275- cuynng 2-6  Tu%? fn g1 1
for buying in lets of X0 and up. The suggested retail her:
b% %3? . cut wTfiy 1 exnecc "uu could get them out for 3-0C.
- 2w =

no you were to irscaj.l BaT3 you ccul dw- d.j..;:;;- 350*% <= 3 TO.
to your profit structu: e, w th some d .
involved. I don"t ext: 2V TeelB* yly g N

yo'urself. Somehow, 1 ;5rle CHH {4
or. sombody 1s roof.

_ *XL*/\.,_*V’
o |V wha o~ Mm% FWW 7 :% ¥
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enefits, go for

Hack to the legal: v/e are now being sued civilly tne 1iccau
Visions

I don"t

if we ?i_. - @ e , ——— -

we "re doing, out there is no CRIMINAL wrongdoing, end we Ve
got the word of an Arizona Superior Court Judge (which will
carry lotsa weight in Alaska) to guarantee that we"re doing
nothing wrong.

There seems to be a question about the "wrong™ 1in installing
e antenna, though. According to a United ctates Code fUSC
605) the 1installer nay be aiding and *abating. aha t

means that you should hire an electronically oriented kid to
actually do the installing, who can vanish 1f there 1s a pro—
blem, but may him well enough sc that it"s WOrth his while to
split, or to lay low.

Now, you"ve got an overview of everything, and based or. this
nd pur conversation, you are at least better informed. Dis—
regard the bullshit in the enclosed letter, it"s just a cove-
for this. Also, this letter is very damaging for us, 1iIn cur
civil suit, so after you"ve digested the contents, get rid of
it.

You can call me (collsc;) at (602) 217-97CC anyt
my working day” (from 7:~5 A.M. to about J:30 7.M
do anything to help you make a decision.

S tr.at tners is a rarx.ec tor p .0 p tnousano 0l tnese

in Anchorage, and probably 1 to 5 thousand in Fairbanks. 1°d

like to work with you, and i1if you decided that you wanted to

move, 1°d come there and help you get off the ground. If you

elect not to go, | expect I"1Il have to cent there anyway, to
YW LW e

John
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MICROWAVE ANTENNAS

Now Available for Your Customers!
No Competition!

Dear Store Owner:

We are Mid-South Distributors for Pirate TV, manufacturers of micro-wave receiving equipment
for persona! home use (ruled legal). Perhaps you h'ave seen us on NBC's Today Show (mid-may 1980)
or heard of us in one of many otfer periodicals such as Newsweek, etc.

Our system for local use includes antenna and down converter, 75' coax and 1.8 to 2.4 GHz
tuner complete with instructions ar.d needed accessories for simple self-installation (need line of
sight to broadcast tower 20-40 miles depending or strength of signal). Retail S350.00 -6 months

guarantee.

Our Earth Station picks up from 11 satellites above the earth and gives the customer a fantastic
crystal-clear world of entertainment no matter where they rra- live (need line of sight to Southern

California).

Fantastic for rural or remote locations where little or no retention or cable is available. Base

‘erice 59,995.00 plus travel and custom installation.

To get you acquainted with this lucrative rnarket, we'll ship you one local system immediately
to play with and give you a S75.00 Deaier price break. Then you may purchase quantities of 10
at S225.00 and a S50.00 rebate credit making your initial antenna S225.00 also. (We'll pay freight

on first antenna.)
it

Order immediately to become a Dealer in your area. You will be briefed completely on how
to market this product (word of mouth it sufficient for substantial sales).

Include your name and both work and home phone numbers please.

Note: Enclosed sample ad and all advertising describes product and its capabilities only.

More details upon order.

Sincerely,
Senc Cashier's Check or Money Order for $275 to’e PIRATE TV A/
Fontana Center C

r~\ /i »
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HENRI SALES COMPANY  ro Box as203

WHOLESALE DISTRIBUTOR Phncmx. A2 85069

MICaOUAVE ANTENN AS e EARTH STATIONS e« ACCESSORIES |
THOSE : [ 002] Sf>&-920

CNTLLMEN :

r. ARE NANUTACTL'KER1S DISTRIBUTORS OF THE FINEST HICRVAVE ANTENNA AVAILABLE
V T*E MARKET TODAY. IT IS CAPABLE OF RECEIVINC HICROE, ND TRANShTh EDS ICNALS
ITH a CLaRITY AND RaNCE FAR SUPERIOR TO HOST OTHDI ANTENNAS .
UR PRODUCT IS COMPLETE WITH ALL HARDWARE AND ACCESSORIES NEEDED TO INSTALL IT.
[HE ANTENHa IS Packacep AND CONTAINS AN INSTALLATION INSTRUCTION SHEET.
'E WILL SHIP YOU A SAMPLE UNIT UPON REQUESI[PRE-PAIJ BY U.P.S.I.
ICLCSED WITH THIS LETTER YOU WILL FIND A PRICE SHEET OF OUR PRODUCTS.
IIS A NT- AND VERY LUCRATIVE MARKET WITH A LOT OF HONEY TO BE HADE Il
IET IN ON THE GROUND FLOOR OPPERTUNITY BY 02DEIINC YOUR EAKPLE ANTENNA TODAY.
la LIST OF STATES THIS ANTENNA WORKS IN IS INCLUDED. IF YOU ARE INTERESTED IN
OUR PRODUCT, PLEASE CONTACT US AS SOON AS POSSIBLE.

SINCERELY,

HENRI' SALES CO.
WHOLESALE DIST,

rvij iDIT C DAPC



am's rooftoE, however, is a de in
@ hucket. Experts estimar that
some 10% of the 26 million U.S.

homes currently receiving cable or

+ ' Coble™Melevision IWE a flirty little secret,
payeTo [ w%atyou can'rsgefo rﬁees

By Jonathan Greenberg

VEN THE WELL-OFF LIKE gettlng

something ior nothing, an
_ well-to-do dentist Sam Wil-
liams is no exception. Williams in-
stalled his own microwave antenna
on top of his St. Louis home to pick

up Showtime, a pay television service
that costs subscribers S19 a montn in
his area, free of char%e. Williams,
whose name has been ¢ (
tect his small act of piracy, made his
antenna hy solde_rlnq a_coffee can
filled with some simple circuitry into
a sawed-off funnel.

Beating the system

anged to pro-

pay television are freeloading <see
boX). Pirates hijack signals ~with
homemade antennas tha: can be jer-
ry-built with everything fiom alumi-
num snow sleds ‘to barbecue grills.
They buy bootlegged conveners and
bypass in-home decoder hoxe*, and
they climb telephone poles to knock
out security "traps."

Most signal thieves are probably
otherwise “law-abiding viewers who
don't like to pa¥ uP t0°530 a month for
their home entertainment. Some are
also_electronics buffs. For the latter,
getting cable television for free is as
much fun_aslmcklng up Timbuktu on
aham radio. In January Radio Electron-
ics published a story about wirin uPa
cable decoder, and ts newsstand sales
jumped by 40%, to 93,000, _

Like most crime, cable piracy is
more widespread in urban areas. In-
dustry insiders say that unauthorized
taps account foras much as 25% of all
viewing in New York City neighbor-

Video addicts willing to invest $5,000 in a satellite-
receiving station get access to virtually unlimited ;%ro-
gramming. Low-budget thievery is possible too. The
simplest piracy technique involves buying an antenna
in areas where pay television is distributed through
multipoint distribution systems. Franchisees in these
MDS areas install anterinas in subscribers' homes,
transmit the signal and collect monthly service fees.
Local electronics stores, however, often sell the same
antenna for $150 or so— less than the cost of an
installation and six months" service. _

In Phoenix, for example, now-famous Pirate Elec-
tronics sold over SI million worth of |IIe_?aI cable
antennas before local MDS operators forced if to close,
Now, an industry executive estimates that one out of
six viewers there owns his own antenna. But that
might be conservative. "Half the homes in my neigh-
borhood arelgettmg cable, and I'm
the only fool'who's paglng jor it,"
savs one local resident.

Not surprisingly, MDS systems
aren't attracting large-scale inves-
tor attention. Cable franchise op-
erators, as opposed to MDS opera-
tors, now have two_basic ap-
proaches to security: Thev filter
vju: services such ‘as HBO and
Snowtime with "traps,” or they
scramble signals, providing dé-
scrambler boxes fora month!v iee

Trapping is the more popular
control method—hut no: always
the most effective. Franchise opéi-

tor> send all signals over the same  \ltameat t (n:\niui on sale in At ion
Prcr.to! Free 1130.

carle and then place 4-inch evim-
cr.caitrapsonteiephoncpt lesout-

side subscribers' homes to filter out premium service.
Such so-called negative security costs roughly SIS per
household per trap for parts and labor. Each premium
service requires its own trap, and systems offering three
or four add-ons typlcallr color-code thrir traps. Th:t
means utility poles can look like Christmas trees.

For subscribers who aren't scared of he|tqhts_, it can
also mean a free gift is easy to reach, lust climb the
pole, remove the trap and presto; HBO is on yo?
screen, but not on your bill, ;r/]stem managers say that
aggravated homeowners who have had trouble remov-
ing the traBs have attacked them with drills, hammers
and even blowtorches. Ln some areas there arc orga-
nized thieves to do the pole-climbing. The pros often
provide replacement "dummy" traps that fool audit
teams who do spot checks forpiracv.

Then there arc descramblers. These in-home boxes,
roughly the size of a cigar box, are
Erevalent in urban areas where
here are no telephone poles.
Such si ppliers as Oak Industries
and  Scientific-Atlanta provide
this equipment at a cost of about
$70 per unit. Even with tight dis-
tribution, however, there arc
leaks, and bootleg black hoxes
trade ior as much as $100. Not a
bad price, considering that HBO
now costs §15 a month in some
markets. Cable executives regort
other problems too: Subscribers
with a fiair far electronics can
override the scrambling bv fine-
tuning spare television sets or re-
wiring Dbasic cable units to get
cst..' 'service ror rrce



*This thing is lilce an~for-
mation war, with lots of
room to escalate. How can
the cable industry con-
stantly Jceep ahead of peo-
ple's ability to steal, espe-
cially as the value of te
services increase?"

m aHBfiM BP

hoods where building superintendents”new technology, through the use of
“sell-* cable hookups. Hu[]h mobilit*"lwo-way addressable conveners, will

brings added difficulties. If new occu-
pants move into a home with a live
cahle tap and don't notify the com-
pa_nﬁ, they can often recéive service
without charge. Then there's the
ﬁroblem of cable gear left in vacant
omes or apartments: It often disap-
pears quickly. _

Cable oFe_rators ~are ambivalent
about small-time living room larceny.
"We pursue organized thieves aggres-
sively, but if it's just an individual
customer stealing, we slap him on the
wrist," says Dave MacDonald, grouE
director for cable at the New "Yor
Times Co., which runs cable sendees
in southern New Jersey serving 80,000
customers. "What we reall¥ want is
not to prosecute, but to get them to
an for service," explains [ohn Lock-
on, president of Warner Amex Cable.
~ l'owever, certain abuses have the
industry worried. In some areas, ﬁole-
climbing specialists such as telepnone
repairmen and former cable system
emTplqyees travel door-to-door Selling

lifetime free service," for between
850 and S150. Such offenders can be

rosecuted under section 605 of the

Communications Act, which prohib-
its the theft of a cable signal. "It's
kind of like dope— they want to get
the suppller," says oné communica-
tions attorney. The penalty is usually
a fine, and court cases are being filed
at the rate of one even' two weeks, In
addition, HBO won an important bat-
tle last month against i manufacturer
of private antennas in New York, a
decision that could ha' e broad anti-
theft implications. _

Many cable executives believe that

lessen the_ problem of wacy. Such
units, similar to those Wamer now
uses at its Qube installation in Co-
lumbus, allow the operator periodical-
ly to monitor system use. Instead of
sendlnP linemen to find freeloaders, a
control center detects them directly.

The p».Mem is that such address-
able converters don't come cheap.
They cost roughly twice as much as
the 'S60 or S70 that conventional de-
scramblers sell for. And, like every
electronic security system ever in-
vented, they still can"be beaten by a
smart thief” System operators, mean-
while, are slow to lay out money for
today's antipiracy systems. “Every-
one i anxwuslﬁ waiting for better
addressable  echnology,”™ says lim
Cottm%ham, \_|ce1p_re3|dent in charge
of the 1.2 million Time Inc. cable sub-
scribers. "This thmP is like an infor-
mation war, with lofs of room to esca-
late," adds CIliff Roth, a writer for
video Magazine. "How can the cable
industry “constantly keep ahead of
people's ability to ‘steal its informa-
tion, especially as the value of the
'services increases?”

By and large, cable operators prefer
mt to talk about the problem. Why
publiciz, the possibilities? Inan indys-
try growing by about 20% a year, who
cares if a little cash slips between the
cracks? And the day may be coming
when cable carries [ots oT; dvcr.ising.
When that day cornes, even the non-
paying cableviewer becomesattractive
to advertisers and thus a source of
income. Still, the future is full of un-
knowns for this lusty young industry,
and piracy isone of those unknowns.

I u/nrattii [>cn- MacDonald Kith ncmrahzvd uink nti/h"
Homeowners attacked tJu;devices with drills, hammers and blowtorches.
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nand MacKenzie Davis,
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their business.
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.Jcasi ona microwave
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Association  of  Subscription
Television Operators.

"That's liKe saying it's legal
for a burglar to break into my
house if | can't protect
myself," says Cabhill, a vice
president of ON-TV of Los
Angeles.

“I'was administrative assist-
ant to three chairmen of the
FCC, | helped write the
subscription TV regulation and
| know what they're doing is
illegal.

“We have over 540 million
invested in this, and these
pirates think ther can steal our
product and gel a free ride.
What they're doing is illegal
and it's immoral and we'll
pursue them down every legal
venue, in every community
Ncy appear in until we drive
them out of b isincss.

“We believt th'> federal
government will cnltr the
picture and they will be

Erosecuted, and the people who
uy these devices will be the
losers."

Meanwhile, Pirate Electron-
ics has grown in two years
from a garage workshop to a
5900,000-a-yearbusiness with 15
employees and a factory on the
east side of Phoenix.

"Business is very, very
good,” said Davis, who also has
offices in New Orleans and
F'orida and sells equipment
elsewhere too. He has i three
week backlog ot > Lcrs for the
antennas and converters,
"which anyone can install
themselves.”

The equipments costs about
$100 — a one time cost againsj
the nay TV expense of an
installation  charge « plus a
monthly fee of 515 to 510.

“here's some 100 cities
wht ¢ this (microwave? system
is in use and ma.  I'll give it
a go in all of them. If Lm going
to eet sued for selling antennas

Xkivg Enclf
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PHOENIX, Arizona — John Sampson's Pirate Electronics manufact
equipment that takes the "pay" out of pay TV by receiving 3|%najs without

broadcaster's knowledge. Pa

TV broadcasters are expressing,

heir unhapp

o%ﬁrthb turn of events Ly'ﬁﬁngIawsuns,butbusmessisboomlng,saysSann

| might as well get sued Zlor
selling a million of them."
Davis is not being sued. "Bui
there's lots of lawsuits, againsl
about 12 other guys here ir
L.A. alone, and 1 think
everybody's just waiting to set
what the judge's ruling 1s. '

Sampson's  manuiacturinf
company is currently involved
in lour suits, in California
Oklahoma, Florida and Arizo
na. He credits a court actior
with giving the company its
buccaneer trademark.

"We were in court in Fhoem>
a year and a half ago when om
of our people remarked that
‘Everybody keeps calling ur
pirates, so we ought te nami
this company Pirate Elec-
tronics.'

“The name is almost as big

an asset now as the gooc
antenna we make. | have z
dozen mpirate I-shirts in my
v.-ardrobi,"

Eventually, Davis said, "the
iCC or the Suprer  Court
better sit down and clarify {his.
he: as lung as u,c amb:ruiiy
lasts. I'm goir.r to cat i'.altze or.

major problem, rev
,cmplatned. &  with
0.tiers wh: r-; up sr
Pirriie n :r oro:..;

They wish those guys would
slop pirating the pirate name.
adv lorjuly 27 or thereafter

Sampson and Davis maintain
that the federal law cited by
the pay-TV firms prohibits only
wiretapping, not monitoring
broadcast signals, and they
rcligously abstain from aiding
those who would tap the line of
a cable TV company.

"That cable is sacred," said
Sampson. "Those cable compa-
nies put a lot of money and
work into stringing those lines
and it .would be wrong to
interfere with their use of their
own properly." .

Both argue that by offering

competition to the p
companies, they are "p
ing a public serv;
preventing cstablishmr
monopoly." The broac
will always have a
marketamong those wh
rather make low r
pnymcnts than buy the
menl outright lor a
price, they maintain.

"We've me: with the ;
Communications Com
and the Justice Depart:
Washington and they dc-
any interest in us" £
said. "If we're doing a
u-rong. it's not wron
for them to bother wit
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PHOENIX, Arizona — John Sampson s Pirate Electronics manufactures
equipment that lakes the "pay" out of pay TV by receiving S|?nals without the

broadcaster’s knowledge. PfaP{
ili

over this turn of events by
UPI

| might as well get sued for
selling a million of them." .
Davis is not being sued. "Bui
there's lots of lawsuits, against
about 12 other guys here ir
LA, alone, and | think
everybody's just waiting to sec
what the judge’s ruling 1s..."

Sampson's  manufacturing
company is currently involvec
in lour suits, in California
Oklahoma, Florida and Arizo-
na. He credits a court actior
with giving the company its
buccaneer trademark.

“We were in court in Phoenu
a year and i half ago when one
of our people remarked that
'‘Everybody keeps calling uz
pirates, so we ought to name
this company Pirate Elec-
tronics.'

“The name is almost as big
an asset now as the gooc
antenna we make. | have a
dozen mpirate t-shirls in my
wardrobe."

Eventually, Davis said, "the
FCC or the Supreme..Court
hetter sit down and clarify (his,
but as long as the ambiguitj—
lasts, I'm going to capitalize on

A majc- problem, they ,
complained, is with other |
dealers who set up shop "as
Pirate something or other" and
market shoddy equipment, da-
mng-ng their reputation.

-on-PJ; ?P?

They wisn tnose guys would
slop pirating the pirate name.
adv forju'y 27 or thereafter

Samﬁson and Davis maintain
that the federal law cited by
the pay-TV firms prohibits only
wiretapping, not monitoring
broadcast signals, and they
roligously abstain from a|d|ng1
those who would tap the line 0
a cable TV company.

"That cable is sacred.” said
Sampson. "Those cable compa-
nies put a lot of money and
work into stringing those lines
and it .would be wrong to
interfere with their use of their
own property."

Both argue that by offering

TV broadcasters are expressing
g lawsuits, but business is booming, says Sampson.

beir unhappiness

competition to the pay TV
companies, they arc "perform-
ing a public service. by
preventing establishment of a
monopoly." The broadcasters
will always have a large
market among those who would
rather make low monthly
payments than boy the equip-
ment outright for a higher
price, they maintain.

“We've met with Die Federal
Communications Commission
and the Justice Department in
Washington and they don't have
any interest in us," Sampson
s?id. "If we're doing anythinﬁ
wrong, it's not wrong enoug
for them to bother with us."
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Mount tb» microwave entenns™‘tside on your (8N YIFiYF.

existing T.V. antenna pole approx. 18" ebove cjon x. MNE.
or 16" belov your regular T.V. antenna. TV
IT you do not have an outside antenna, Coa* Kv'nG

count a pole on roof with a vent
clamp and attach microwave
antenna.

Bring nicrovave coax u

down and into the

house. Attach the

microwave coax to

the beck of the 11 ttl e - ———-
pover supply box that

cane with the antenna. c Q¥ VXQVE
Attach nicrovave coax to the top left 0
hole that reads P.V.S. Innut. SO

Disconnect regular T.V. antenna wire
from the back of T.V. and attach to
bottom left hole that reads Ant. Input
on the back of the power supply. Do not
attach to back of T.V. if you hare twin
lead coax.

Use the 3 ft. coax to attach from the hole
on the power supply that reads 'To T.V."
Put a 75°hn transformer on the eDd of coax
if you have screw terminals on back of T.V,
that read V_.H.F,

Make sure you put silicon seal around
coax where it goes inuo antenna on roof.
(Clear bathtub sealer can be substituted.)

Check screen on back of antenna, make sure \
it is stending up at 54° angle to aluminum rod. Sv
\ ANTHiJVVA
Make sure ycrur existing TV antenna goes iito back StJ/TCH

of power supply not onto back of TV. If you have flat
lead coax, you will need a FVS-35A to connect 1t. (Available through your distributor.)

Antenna gets pointed like a rifle at the signal you want to receive (f you looked
through the screen then all of the rings you receive would transmit theoritically)

your receiver, Junt gently bend them

0 you
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510 kirchrn chairs, 5 color TV,
X?, AC DC D.UV

new,

E-jOk! p.'itvir,

V. refng-frec/tr, $
rcfiip, nld-t sis!-:, 5(9 (i"i'dyear,
55 ciu fni»--. % p-r kennel.

WED dug Imu'C, large, @ bo«-
™A

springs and mattress. $

E. gh (near liraeaw)

NOW II'CISTEItINC; FOR

fell and wimif classes, Alaska
SthiHil nl llie Ails, Mill and C,
I’Iar.l Mali, landscape painting,
matriiah and techniques of the

landscape artist in the studio and
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RLMINGION 8D]2gauge mag,

" VR, full choke,
A—\lelDRIVE Argo ATV. lor
hunting and fishing, good shape,

51((Dor trade; 39%7 n

ATV Arnplii-c.il, $IG\IJ; also Altc*

AJ VNI
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Renious that we have been .stopped from advertising .the capabilities of this

unbelievahle device.
MIT Corporations have tried to prevent us from bringing this product to you THE

AMERICAN PUBLIC.

HOWEVER .

.. In the tradition of the 'TREE ENTERPRISE SYSTEM "

it has

been ruled in court thatthls product m Legalto Manufacture and sell.
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service charges or an initial deposit and Installd- ¢
tion fee. We now have m?wes for the mowe buff

and sports for the sports fan. Enioy the PRIDE OF |

N ully quarantee system AII of ¢

thls for as little as $350 plus tax. Isn't it about
YOU got your television ON lo this better way
Ohave HOME ENTERTAINMENT!

FOR FURTHER DETAILS. CALL;

(213) 9i1-S124 (714).527-1224 T
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If you cun a Television Set or TV Monitor you will want to know more Ibout this product

We have anew product for use inthe American Heme.that is so advanced
and insenious that we hejve been stopped from advertising the capabilities

of this unbelievable device.

Big Corporations have tried to prevent us from bringing this product to you

THE AMERICAN PUBLIC.
HOWEVER..

.in the tradition of the "FREE-ENTERPRISE SYSTEM.," it has

been ruled in court that this product is Legal to Manufacture and sell.
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TV Channels

Good-bye, commercials!

you know that
D Ehere are two secret
TV channels? Nobody ad-
vertises them, and you
can't even buy a TV set
that has these channels.
How Im g have you been
complaining about all the
commercials while watch-
ing ycur favorite program

‘ms is SOAIRD | me GpETENERhowing

th me cover removed. The piece Clh.ng/e aIummum

"“as: can a/so oe seen.

or a late night movie' Well,
here is the answer to your
prayers—these channels
don't even have commer-
cials!

The programming
these channels consists ol

on

movies (P-. PC-, and
R-rated), nightclub acts,
and sporting events. They

c?

|hose Secret

—a complete MDS receiving system

are allocated to Multipoint
Distribution Service (MDS).
The existence of these
channels was written up in
7J last November 1

It you have heard or
MDS via other amateurs,
mends, or magazine ar-
ticles. your curiosity has
probably urged you to he
on the IniAoul tor a re-
ceive 'S'ti-m yrni could
build yourself It this >s
true, read on-'

The MDS Receive Systepn
In this article we will
giy? como-'ete construc-
tion detail ron how to bul?c
a cheap and simple .MDS
receive system  This sys- .
tem will include the anten-
na. muer. local o'cillator i
<« amplifier power supply
and complete mechanical m
layout. :

The frequencies of the!
tvamicrowave MDS video
Channels are 215t 7S MHj j
for channel 1 and 200 T-J
MHz for channel 1. Th¥(
audio is J SMHz below th*1
video For more detailecj
information about micr--,i

ave TV. rejd A Vidlet)j

WCE to M.-crowave TV &/
Paul Shuch *

i

Local.ng the MDS T/a.iv
mi tter | |h
If you .Save seen ol ltéj
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Saifs Devices t0 Catch Pay- TV Airwave Signals

By RICHARD WEST
TirnSEHWEr

mlacKenzie Davis and John Samp-
son are entrepreneurs as bold and
swashbuckling as the names cf their
respective companies—Pirate TV and
Pirate Electronics. ,

They make no bones about their
businesses: Davis' company sells in
Southern California devices that
Sampson’s concern manufactures_in
Phoenix for the pirating of pay-TV
al-wave signals. o

There are many of this kinc' of buc-
caneer doing business in the South-
land these a)(s, but all except Davis
operate covertly. Davis is the first to
advertise the product that pay-TV
companies say is illegal. _

In last Sunday’s Times, Davis, ran
an ad that included the name of his
company, a picture of a bearded free-
booter with eyepalch and telephone
numbers in Los Anceles and Orange
counties for ordering the devices.

"They come with six-monlh war-

ranties,” Davis said Wednesday.
"Thai’s probably 90 cays Ionger than
the warranties on most TV sefs.”
. Sampson, a UCLA-educated histor-
lan and former teacher at Santa Mon-
ica City College, boasted in a tele-
phone Interview that his 10-month-
old company is the largest in its field,
selling the “pirating devices all over
the nation.

"We operate 4S hours a day and
eight days a week," the 44-year-old
manufacturer said, using the exag-
g_eratlon 10 emphasize thé demand for

is product.

Amercing to the latest Federal
CwVnurjra’jons Commission figures
Stmpson” said, there are So licensed

pay-TV signal broadcast statigns in
as, manY cities, most of them in the
Midwest and the East, and permits
have oeen issued for the construction
of an additional 131 stations.
. S0 the market for his product has
barely been tapped, he indicated.
Davis, who has a “mutual agree-
ment" with Sampson to sell the de-
vices in California. Oregon. Washing-
ton. Alaska and Hawail, said he has
not had time to expand his operations
out of the Southland yet because of
the great demand for Lhe devices

ere.
But he added that he bc?es to ogen
a Northern California outlet in Sa-
cramento soon. _ _
Davis said the box-devie? to bring

Suits have been filed
to halt solo and manu-
facture of the hoxes.

In Lhe OX-TV system s:maj sells for
$450 and tire microwave antenna to
pull in the Theta Cable's Z Channel
signal sells for $350. The ON-TV de-
v||c_e és more complicated, be ex-
ained.

P Regular customers of ON-TV end Z
Channel Fay installation charges and
monthly ee’s of about $20. o
CON-TV is suing 16 firms and indi-
viduals in Los nﬁeles—_not_ Pirate
TV. though—for selling pirating de-
vices. And Tele-featlres, another
t-ubscnption TV_company in Phoenix,
IS suing Pirate Electronics there in an
attempt to halt its operations.

TTIcSST"

Arthur GreenU-g. one of Ihe law-
yers representing ON-TV in its Los
Angeles suit, has described Ihe legal
action as one lo “stamp out pirate
procedures.”

Sampson and Davis scoff al the
suits, noting that FCC officials have
said that the law is so ambi®cus on
this type of plratln% operation that
there 15 no way now 1o halt the use of
such devices. _

"These microwaves are _being
b, uadcast into my building, into my
office ... everywhere" Sampson
said. "There is nd way lo shut them
off. They penetrate into our very eyes
24 hours a day." _

Sampson_said these sg;nals are part
of the public domain and that there is
no law to prevent people from using
devices lo pick them up. o

The section of the Communications
Act of 1934, which attorneys, for the
pay-TV companies contend is being
violated b%/ the pl-ates, was actually
written to. prevent wiretapping.
Sampson said and has nothing 1o do
with airwave signals. o

Cable television, where the signal is
carried by a line directly lo the TV
set, is something else. Sampson said.

We feel that cable IS sacred.
Sampson said. "People who steal ca-
ble signals are stealing a signal that is
the résult of heavy investment, a lot
of physical labor and long-term plan
nmg. Cable TV makes a contribution
o{ income lo the city where it oper-
ates.

Eut the "signal people," Sampson
went on, "don't have' *h3t kind of
commitment. No hg c,.h'2l invest-
ment is required. ‘A station costs’

Please Turn lo Page 27, Col. 4

riftA fc wr rtMr 1v

PAGF 100f1

Continued from Third Page
maybe $30,003. more or less.”
he "signal people™ simply buy
their movies, sporung events and
other shows from a company like
Home Box Office m New York; have
them beamed to their areas by satel-
. file and then pay a television station
SCO an hour to broadcast the signal lo
a multi-cirtribution station so that it
rams cdwt. or, al of us.

Companies like his and Davis'
Sampson : aid, are actually "Perform-
ing a public service." as they are
“cutting a lid cr. whai the pay-TV
stations oan charge."

Davn_added to this argument

JV'Guys like us have kept (subsCription
isdTVJ prices from going higher. Tr.cy

want a monopoly on the market V’e
offer them a little competition.”

_Beth Sampson and’ Davis empha-
sized that they are going after a par-
ticular market for their” devices—af-
fluent Peog)le who can afford to come
up witf, $350 lo $450 lo buy the appa-

ratus.

_There will probably always be a
bH er market for Lie people who can
0 § afford to dole out or S0 a
month to Lhe subscription TV compa-
nies fer their services, they said.

_Sampscr. saic that the quality of
Lie devices his company makes 1s So
h|t1;h—n had only a 27¢ 10 s7c failyre
rate—that ot orelectronic pirair>x ire
r/Oc*rjYirr 10pirclc uis pirsic,

He ‘may have to ferrg suit. to, to
halt this pirating of his ecupment
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Frve hor Wyo.. dish owner savs he Walches

the sports." Laura  orevot

F . Mill, SC., has a friend who is birrmg a

dish, and s.ne says she's eager to view cable-

T>' coverage of Lhe U.S. House ot Represcn-

ti'.ives, “ At trmes " she says, "that ought to
exciting."

But TV addicts soon learn that a satellite
fix is expensive. Just the basic dish runs
510.003 cr more. Neirr.m-Marcus Inc.'s most
recent Chrrstmas catalog offered shoppers
one -suid aim. by remote control to
onn% tr JCC channels all for just $25.500.

e buyer of a dish also risks running

griuis

ovr a ujj uijfy

afoul of a local landscaping committee or a
zoning ordinance when he tries to mount Lhe
Lhir.g in his backyard. One owner in Califor-
nia found he had to file an environmental-
impact statement before he could proceed.
It was decided that he couid put up the dish
if he painted it green to blend with Lhe lawn.

Equine Interference’

A dish OA-ner near 3ozemar. Mont.,
didn't need government approval, but he
had his own qualms about Lhe aesthetics of
his receiver. So he put it in a corral he had
behind his house. But Lbat created another
problem: His horse ate a cable connected to
Lhe dish.

Birds also like to nest ir. the dishes. And
some owners are annoyed by sightseers who
stop to gawk.

The biggest hurdle for dish owners,
though, may turn out to be l-egal. While it is
perfectly legal to own a dish, it may be ille-
gal * :se it to sr.are cable- TV signals with-
out p ,ng for Lhem.

F.igh! now the legal picture is blurry. "I
Lhink it is illegal." declares Wallace Bris-
coe. executive vice president of Houston-
based Gardiner Communications Inc., a

«Bumup A Sims Inc. subsidiary Lhat makes
[and sells dishes. "Unauthorized use ot Lhe
programming is just like you 'spring my
telephone line," says Mr. Brume, who
alerts customers to the potential problem.

Who Will Know?

Fredric Hopengartea another cish seller
in Lincoln, Mass.. disagrees. He likens
someone who picks up cable-TV signals to a
listener who legally picks up shortwave ra-
dio signals. Mr. Hopengarten, who runs
Channel One Inc. out of his home, also ques-
tions how anyone could prove what pro-
grams dish owners are wat ling.

"Detection is the problem," concedes
Linda Davis, a spokeswoman for Time
Inc.'s Home Box Office Inc., a pay-cable
operation. (Pay cable provides commercial-
tree programs, such as recent movies, for
an extra charge above the monthly cable-TV
fee.) Such companies say thev can da little
about satellite viewers at the moment. The
courts haven't ruled on Lhe issues yet. and
Lhe FCC is still studying them.

Meantime, most dish owners ccuidr.'t pay
lor Lhe programming even 1! they wanted to.
Although cable-TV companies Lhat distribute
some dishes are collecting fees from individ-
uals. pav-cabli companies say they are pre-
vented by contract from leasing manes di-
rectly to individuals or accepting money
from them.

If Lhe problems can be worked out. the
outlook for dish saies is bnght. "Peopli
want er.iertainmer.L" says Wans an Hum-
swortn, a telecommunications analyst for
Salomon Brothers. Ir. addmon. he says, to
some prepie a dish is "viewed as a rather
visible status svmbol." .
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February 24, 1982

Gordon Evans, Esquire
ELY, GUESS & RUDD _
Menden Hall BqumIq, Suite A
Juneau, Alaska 9980

Dear Gordon:

In connection with your theft-of-service lobbying efforts on our be-
half, let me respond to Senator Parr's concerns over theft of service
language presently included in S.B. 535.

First of all, let me assure that theft of service is. a sl%nn‘lcant
problem to all subscription television operators nationwide, The issue
IS not one of technoloqy but rather of opportunists taking illegal
advantage of outmoded Tegislation that provides toally inadequdte reme-
dies fof legitimate operator; such as ourselves. The ‘enclosed trade
journal articles illustrate ti.e cui ent situation very graphically.

Here in Anchorage, .VISIONS offers a single channel, 24-hour per day
selection of proprietory ,programmm% vid a microwave frequency not
receivable on any television™ set w.thout the benefit of specialized
operator supplied receiving equipment (i.e., antenna plus electronic
companents). Our service IS intended for and available to only those
individuals desiring it. They m%n a subscription agreement with us,
pay an installation” charge and thereafter a monthly “fee to cover the
costs of programming and antenna equipment rental ‘and maintenance.
(Our recelving .equipment always. remains our property and we are respon-
S|bble f_obr r)epamng it at all”times viithout additional cost to our
subscriber).

MDS receivlig equipment is single Purpo_se in nature. That is, it is
capable of receiving only the Single microwave frequency authorized
by the FCC for our service in Anchorage and, in turn, converts th;.
nicrowave frequency to a signal watchable on a normal television set.
(Here in Anchorage” we convért to Channel 6.)

Our_groblem, ir. tWF main, steins from out-of-state |nd|V|d%?Is ?r com-

panies who illegally manufacture receiving equipment capable of receiv-
Ing our service and then sell it in Alaska and elsewhere on the pretext
of savm? money by avoiding payln_? the month% fee. Typically, these

out-of-state manufacturers solicit in-state repair “shops,” electronic
stores or the lixe to be thrir local distributors. While many local
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firms refuse to participate in offering a product whose sale they know
will harm us, some of the less scrupulous ones take advantage of  the
opportunity to make some extra, easy profits. In almost all cases,
such sales” are made surreptitiously” etther by word-of-mouth, obscure
classified ads in Penny-Saver type publications or the like. In the
rare case when such sales are advertised overtly, specific mention

of our service is avoided. (See samples enclosed.)

Our ability to combat such sales is limited. While during the past

two ){ears we have been successful in one civil litigation against a |
local dealer seIIm_q pirate antennas, we have been unable to get simi-
lar. results from either the District Attorney's or U.S. Attorney's
office as far as a criminal action is concerned. While there is federal
theft of service legislation on the books, the local U.S. Attorne%/_
has, to date, been reluctant to allocate the manPo_wer tc pursue this
type of offense. While the District Attorney's office has been more
s¥mpathet|_c to our problem, it has grave concerns about the broadness
of the existing state statute (A.S.711.46.482). In its_one effort to
date at a criminal prosecution, the State's case was dismissed prior
to ever reachmﬁ;_ trial on the merits. At this stage, the District Attor-
ney is only willing to make another attempt if they can rely on a more
_adequatel% worded Statute: to wit, the language presentIK proposed

in S.B. 535 fand which was drafted in cooperation with the Attorney
General's office).

ihe Dbottom line for us is that after more than two years worth of ef-
fort in combatting theft of service and the expenditure of a substan-
tial amount of maney on attorney fees, Iobmeg costs, etc., we have
very little to show for it. I_reco?mze tha Slmp|Y having a stronger
criminal statute will not by itself solve our problem. Moare to the
point, we really don't want” to pursue the individual pirate antenna
urchaser who, ‘in many cases, may not fully realize he is doing Some-
hing w_ron?. But the benefit to Us of a criminal conviction against a
dealer is the ability to publicize that event and, thereby, educate the
public that it is ngt only immoral but also |IIe_?aI to receive our
service without Paylng for 1t. Most citizens will, | believe, once they
wderswhnd thI'St actléggoreeenuﬁen}\]gnésafor,aéllleegrgelan ufr(t):pasesr.S Ar?d IJorr
0Se . .who don't, we Wi ve a vi ursuing . ou
remedies, ?t shou?ci 0e obvlous_t_hat In this case there 1S Pc su\psgntute
for criminal sanction. Civil litigation is not only time consuming and
expensive, . but if _success%ul, it “normally results 'ir, nothir: more” than
anfmjun%t'lon against further sales, which injunction may c" may not be
enforceable.
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Typical _arguments against the Ie_%|slat|on We are supportm% are, in

my opinion, totally “without merit. One argument suggests that the prop-
er solution to our problem isn't better criminal Iegwlatlon but rather
the "scrambling" of our signal; i.e.  making it harder to steal. Put-
ting aside the enormous ¢ost and dlff_lcum( for us to scramble (we
have 11,500 receiving units already installed in Anchora?ea all of
which '-ould have to Dbe changed out™ if we were to “"scramble" our
3|?na|) it is my ny feeling that our signal is already “"scrambled". As
noted above we transmit on a microwave frequency not receivable on a
normal television set. Furthermore, | fail to understand why the cost
of scrampling should be borne by our legitimate subscribers™(as it
would, of course, have to be) to defeat the illegal efforts of a few.
In addition, what level of sophistication in scrambling does one imple-
ment? If pirate manufacturers can duplicate our microwave technoIoPy,
why might they not also duplicate (and thereby defeat) any scrambfing/-
de-scrambling” capability we employ?

Another argument often voiced aqamst Ieg|slat|on Is that innocent
individuals may be unintentionally harmed. In other words, while our
microwave frequency is not intended for unauthorized public use, others
are (e.?., ham radio frequencies). Therefore, an individual might inad-
vertently tune to our frequency and violate the law. While this is |
in part ‘accurate, it belies reality. There are audio services transmit-
ted on microwave frequencies intended for the use or the general pub-
lic, but there are no video services intended for such usé. (Broadcast
television operates on non-microwave frequencies.) Therefore, an inno-
cent user would normally be mcaPabIe of receiving our video signal.
More significantly, all” of the illicit microwave receivers we have
ever encountered ‘are capable of receiving only our microwave frequency.
See enclosed technical report on pirate” antennas sold in SPokane,
ashington.) The reason for this Is simple; it costs less to many-
facture” them this way and the only potential customers are those desir-
ing to get pay-TV for free.

One legitimate concern that has been voiced is the impact S.B, 535 as

presently worded would have on private earth station owners. While

any ?a ellite s%gnals are not Intended f%r themptib_hc, some ?re and,
ulti-pur

Bt Fare O T LB R
1S, .l . JVi Ui u

ot be labeled as in;ierertly i [egal. | %eﬁleveg b}/qnoev you' have, In
cooperation with our FCC counsel,” drafted alterna

[ive Ian%u_age that

exempts private earth station usage from any criminal liability.

In closing, let me emphasize what should be obvious. Theft of service
threatens the very life tiooc of our husiness. Throu?h physical aucits
that we nave conducted in Anchorage, we esti late that we are current|¥
losing ;4u,000 per month in revente from use of illegal antennas, -ef
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unchecked, it would be only a matter of time before such loss of reven-
ue could put us completely” out of business to the detriment of our
legel and illegal viewers™ alike.

More to the point, there is a significant moral issue involved that
is sometimes overlooked, W are 2 legitimate business and good cor-
orate citizen. Our business is no different from any other in that
0 the extent we incur costs in fighting cr lose revenue to sellers
and users of pirate equipment, we are harmed and our subscribers are
harmed. This 1s neither fair nor right.

We will continue to mobilize all or our resources against service theft
because we have no other choice. Our continued existence depends upon

it. All we are seeking in the enactment of S.B. 535 is the opportunity
to make use of a very effective weapon in the battle.

Sincerely

RIG/K]
Encs.
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REPORT TO:
STERLING RECREATION ORGANIZATIOK

ON PURCHASED 2 GHZ RECEIVING EQUIPMENT TESTING AND CONCLUSIONS

GENERAL

A 2 GHz microwave receiving equipment was tested by KARTECH,

INC. for reception of Multipoint Distribution Service (MDS) common

carrier (2150-2116 MHz) and 2300-2450 MHz Amateur Radio band signals.

CONCLUSIONS

Tests performed with input signals at the MDS and Amateur

Radio frequencies indicated:

() Tne receiving system tuned the MDS signal iIn on a stand-

&)

©)

HARTECH concludes th:t the 2 GHz (2000 MHz) microwave receiving

ard television set from Channel 2 to Channel 6 by using
the tuning control on the unit. This was proven in lab-
oratory tests and by watching "off-the-air"™ MDS.

In laboratory tests, HARTECH was able to tune 1in signals
between 2300 and 2334 MHz for output frequencies between
Channels 2 and 6. No reception w..s possible from 2334
MHz to 2450 MHz for output on a standard TV set. There-
fore only 34 MHz of the total 150 MHz Amateur Band could
be tuned :n.

The receiving equipment [local osciallator] tuning range
was measured to be 4C MHz (from 2206-2246 MHz) so that
tne total 113 MHz wide amateur radio banc could .not be
tuned in on any single TV channel, a reaso*.,.,le design

recuirement of ar. amateur radio receiver Tfor reception
-M e V. oen

eaul".mar.t vrs designed for reception of the MDS bar.c for output on

a Ss.

television on channels through 6.



Components Markings
‘ Power Supplv/Tuner Jan. 6, 1982
Case =81-130
Down-converter/Antenna-11luminator Western Techtronics

Colo. Spgs.-
Parabolic Antenna D_.M_W.

\

HARTECH added the initials J4W.K. In addition to the above
components, there were two cables supplied, one which connected
the down-converter/antenna-iliuminator to the power supply/tuner,
and the othc. * to connect the power supply/tuner to a television
set. It should be noted that the cable to the TV set was terminat-
ed 1In a transformer from 75 ohms to a standard 300 ohm "twinlead"

to connect to the antenna input.

TESTING SETUP

Because the down-converter and the antenna-illuminator (pri-
mary feed to receive the focused signal from the parabolic reflec-
tor) were fabricated into a sealed fiberglass tube, no direct con-
nection couid be made between a laboratory signal generator and the
receiver input. Coupling from the signal generator was accomplished
by using a small antenna at the signal generator. The test setup

is shown below.

"Hewlett | |
Packard Small Down-converter/ [Tektronix i
*Model Contiinc :Antenna I1l1lumine- ! iSnectrum
i O Antenna Ama?.vaer
Signal [ mp ,N?q 1
Generator «7L1

.Power Supply
i &



The soectrum analyzer frequency counter was calibrated 1in
November, 1931. Quantitative amplitude data could not be taken
because direct connection could not be made to the down-coverter.
A strong signal could be obtained on the HP signal generator, up
to zero dBm. A received signal from a typical MDS station is -50

dBm. The amplitude was varied to extremes in all testing.

Eefore making conversion tests, the local osciallator fre-
quency range was checked by using the calibrated frequency meter
in the spectrum analyzer. This was done by checking the radiation
from the down-converter detected at the fiberglass tube enclosure.

The oscillator tuned from 2206 to 2246 MHz.

With the signal generator tuned to 2150 MHz, the MDS frequen-
cy, the output of the down-converter (the resulting frequency from
the mixing of the input frequency and the local osciallator) could
be tuned from 56 to 95 MHz. These frequencies cover Channels 2 to 6

(see ADoendix) on a atandarc television set.

With the signal generat™ *-uned 10 2300 MHz, the bottom of
the amateur radio land, tne output couid bo seen from 54 to 94 MHz
as the tuning control was varied. The down-converter could con-
vert a 2300 MHz signal to arv channel between 2 and 6. As the sig-
nal generator frequency was raised to 2324 MHz, the converter out-
nU- was at the fop cf Channel 6, 38 MHz. As the frequency of
the sisr.al generator was raised toward 2450 MHz, the. top of the band,

rc outout was cetestea

Theoretical-;.. , amateur radio signals between 23SC and 2450 MH:

souls be tuned ir. a. Channels 7 to 13, 174 to 214 MHz; however,



1. F .
the output could not be detected. This was probably caused by
tuned circuits at the output of the down-co"nverter (usually tuned
to channels 3 through 5). The response "roll-off" 1is usually
quite greet at the Channel 7 frequency of 174 MHz. The figure

below shows a typical response curve at the output of a down-con-

verter.

54 88 174 216 Output
MHz Frequency

The conclusion reached in laboratory testing is that the re-
ceiving system will receive MDS signals and the bottom 34 MHz of

the 2300 to 2450 MHz Amateur Radio band with output on channels

2 uo 6 of a standard television set.

OFF-THE-AIR TESTS

The receiving equipment was connected as specified in the
instruction sheet and an excellent MDS signal was picked up which
could be tuned i1n on channels 2 to 6 on a standard television re-

cl0 aviyr
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TELEVISION CHANNELS

= -

TELEVISION CHANNEL VIDEO
CHANNEL FREQUENCY CARRIER

NUMBER (MH2) FREQUENCY
2 54-60 55.25 MHZ i

3 60-66 61.25 MHZ

4 66-72 67.25 MHZ

5 76-82 77 .25 MHZ

( 82-88 83.25 MHZ

7 174-180 175.25 MHZ

S 180-186 181.25 MHZ

Q 186-192 187.25 MHZ

10 192-198 193.25 MHZ

11 198-204 199.25 MHZ

12 204-210 205.25 MHZ

210-216 211.25 MHZ

14 470-476 471.25 MHZ

15 476-482 477.25 MHZ

INOTE: (1) FREQUENCY BREAK BETWEEN CHANNELS

6 AND 7 WHERE THE BROADCAST FM BAND,
AND TWO-WAY FREC SNCIES FOR MANY SER-
AND (2) FREQUENCY
BREAK BETWEEN CHANNELS 13 AND 14

VICES ARE LOCATED:

-HERE MANY TWO-WAY RADIO & GOVERNMENT j

RADIO FREQUENCIES ARE LOCATED.]
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JAKES W. HART, P.E,
MBA, University of Chicago, 1953

3SEE, 24.1.7., Car.ibridee, MA, 1951

Registered Professional Engineer. Member of the American
Consulting Engineers Council. First Class FCC Radio Tele-
phony and Amateur Radio Licenses. Senior Member of IEEE;
Member, Denver Section Executive Committee; IEEE represent-
ative to and Director of the Colorado Engineering Council
(°79&"80); Past Chairperson Denver APS Section. Chairman
of the Judging Committee of the Colorado State Science Fair
*79&"80) and State Representative to the International

Science and Engineering Fair ('79). Holder of two U.S. Pa-

tents. Taught accounting at local community college (State
Credential =74).
HARTECH, INC., Littleton, CO. President. Consulting En-

gineering Company. In charge of: Feasibility Studies -
Engineering/Economics Options, Microwave and Two-Way Radio
System Planning, Antenna and Waveguide Demgn and Prototypes,
and Government Policy Studies. Clients are the Federal

Government, Local and County Governments, Universities, CATV
Companies, Hospitals, a Radio/TV Network, Manufacturing Com-
panies, and Other Consulting Companies. From 2-74 v.0 7-76,

Hart was on leave of absence from HARTECH working on OTP
policy reseach within the U.S. Government. His technical
and business analyses impacted U.S. policy iIn the areas of
CATV, Translators, VANS, Common Carriers, Data Transmission,
and Satellite Carriers.

MSC, Golden, CO. Vice President. Successfully performed
microwave system planning for Specialized Common Carrier
and CATV clients.

ANDREW CORPORATION,
and Administration.

Oriand Park, IL. Director of Projects
Directed a S1.2 million budget for the

development of profitable antenna and cable produces. Was
also responsible for Corporate Q.c., Product Service, Pro-
posal Preparation, and Technical Publications. Served as

Secrete?;*/ of the Nev Products Committee.

n*"NASCAM CORPORATION®", Chicago, IL. General Manager of the
MARK PP_DUUCV™ DIVIS.".0D1 (165: *66; . Successfully directed all
design, pro’netion, and marketing activities of a highly
profitable line of antenna and communications products.

Generated SC?’s for new product selection, development, pre-

oroducticr: trcces.\us whi."e Director of Er-aineerinc of the
nrv. crc microwave orouucts (’63)
*r .. A . .
& o B c~® IL.  In charge of cesigr. a:d alir.iri-
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SELECTED EXPERIENCE

MICROWAVE AND TWO-WAY RADIO* SYSTEMS

1. 26 hops of multichannel common carrier microwave within one state
in the 6 Gllc common carrier band. Included completed technical
portions and exhibits as required on the FCC Form 401*s.

2. Upgraded a problem CATV hop in the 6 GHz band for a client using
improved antenna characteristics and a GaAs FST amplifier.

3. The design, FCC forms, and supervision of a 12 GHz commercial micro-
wave system used by the banking industry.

4. The design, FCC documentation preparation, and installation super-
vision of a video television security system in a large company.

3. Designed and documented (FCC Forms 401 and 402) numerous common carri-
er and commercial microwave systems in the 2, 6, & 12 GHz bands.

6. Feasibility study and design of a 12 hop 960 MHz system for security
purposes, voice and data channels for a state department of corrections
including economic/breakeven analysis utilizing LEAA matching funds.

7. Feasibility study and design of a 12 GHz microwave system for a
hospital to communicate with outreach clinics including B/W and col-
or TV, voice channels, and EMS data communications. The job included
feasibilrty, design, and detailed specifications for procurement.

8. 150 MHz two-way radio interference study for a county which had five
repeaters colocated. The study showed calculations and recommended
equipments required to minimize the interference being experienced.

9. A Translator feasibility study for a resort area to import major TV
stations from an urban community 100 miles away. The study included
a survey, design generation, and $ost estimate.

10. Measurements and a recommendation report at potential microwave radio
sites within a half mile o a 1 megawatt radar. This was performed
for a major common carri. e company.

11. Designed and performed trouble-shooting on a coaxial TV security sys-
tem at a high lcve.l nuclear plant. Studied feasibility and reliabil-
ity of a miorowav-, rac.io replacement system.

12. Design and FCC d' eumer.tntion, Form 346"s, for a TV multi-translator
system for a west :n state county. This included coverage patterns
for some 13 trans..ato.ts.

13. Aided in the analysis cf a military data communications syraam to
solve high error rates in the communications link for transmitting
remote batch data, at 433C axc. 9500 be.ad.

14. Generated requirements and wrote specifications fcr data relaying
rL.i-0 equipments for a power compan.v used fcr 200 ser.sor opines.

6-80
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LIST OF TELECOMMUNICATION®"S POLICY WORK PERFORMED BY J.W. HART, ?.£.
1.0 Studies Performed at HARTECH, INC:

a.""Marketing Studies - An Economic Analysis of MDS Transmission; and
State of the Art of _Millimeter Microwave Transmission'™, for a major
national broadcasting network, July, 1980.

b. ""Report - Direct Broadcast Satellites, Service, Economic, ziic
-Marketing Factors"™ prepared with Browne, Bortz, and Ccudington,
for the National association of Broadcasters, January, 1981.

c."Broadband Communications in Rural Areas', Denver Research Insti-
tute (DRI), 11-73, under OTP Contract. HARTECH performed all
microwave technical and economic analyses.

d.""Microwave Transmission Handbook'™, 12-77. Made primary input
contributributions on Dot Contract.

e."Utilization of Electronic Message Systems (EMS) Outside and
wWithin the U.S. Postal System , 5-76, OT/DoC Contract.

f."Wrote Technology Section of "Design Issues for Demonstration
of Rural Special Delivery Projects Incorporating Telecommunica-
tions Technologies™ under subcontract to DRI, 6-78. NSF Grant.

g- Mace Technical Contributions to "Satellite Based Delivery of
Continuing Education and Training Programs in Five User Communi-
ties”, 3-78, DRI. Performed unc<.r KIE Contract.

h. Continuation of U.S.P.S. studyprogram on EMS in paragraph (e)
above expanding the competition in the public domain, 8-78.

NTI1A/Doc'" Contract.

2. 0 St idies performed while jgnoloved bv OT/PRD (DoC) Boulder. CO
*1-7" to 2 -6 [PRE = Policy Research Estimate]:

a."An Initial Look at VANS Breakeven Data', PRE, 6-74.

b."71 Survey of Non-Tariff Trade Barriers for Microwave and Two-Way
Radio EquipmentI, PRE, 1-75.

c."Value AdcLd Network “ervices, Marketing Characteristics'™, PRE, 5-7«

c. 'comparison, o;: Long Haul Microwave and C ble Facility Costs cf
/»I « m- »E ?* ;Ja4|fn b ,t'“yyf< \Ac/)— F \:,’

-JL ma f f

e."Urban CATV Distribution Plant - Part I: Current Cost 2nd Technolo-
gy, PRE (Coauthored by “art, Gray, Miller, i Ax), 4-76. Later

titer)

‘*
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SELECTED EXPERIENCE

MICROWAVE ANTENNAS
1.1 10 foot Cassagrain dish design for 4 GHz Earth Station.

1.2 Scalar Feed Design and Prototype for illuminating a 4/6 GHz
Earth Station with equal E&K plane patterns over the frequen-
cy range. Design of specially shaped subreflector for improved
antenna efficiency of Cassagrain type antenna.

1.3 Dual polarized, wide bandwidth feedhorn designs and prototypes
includinc testina oer the table below:

Frequency Maximum VSWR Minimum Iso- Waveguide or
(GHz) at Each Port lation - Ports Input Fiance
1.700-2.100 1.07 33 Db 7/8" EIA
1.900-2.300 1.07 33 Db 7/S" EIA
5.925-6.425 1.05 35 Db WR-137
7.125-7.750 1.05 35 Db WR-137
12.20-13.20 1.07 35 Db WR-75

1.4 Single polar’zed 5.925-6.425 GHz feed horn design and proto-
type for parabolic dishes with maximum VSWR of 1.02.

1.5 12/14 GHz Earth Station feed horn design and procotype used as
mobile ground. _cation for CTS satellite. Transmit was 14.0 -
14.5 GHz, SCO watts, ar.c maximum VSWR of 1.20; receive port was
11.7-12.2 GHz with t maximum VSWR of 1.10.

WAVEGCIDE COMPONENTS-

2.1 Circular waveguide designs including waveguide, single and dual
polarized launcher sections, brackets, connectors/fiances, etc.

for WC166 and WC.109.

TM.1 mode filler for use ir. oversized guide used in TE> i mode.
r-=" filter was minimum of 25 with an insertion less~of 0.5 db

maximum ir. T.C?1 mode. Prototypes were constructed and tested.

'2.2-12 .2 GHz < I-, taper design from 1.09"
~aetuice. Desicr."was fcr 65 Db RML (recc.n-
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15 February 1982

Rep. Eob Bettisworth .
Alaska State Legislature y
Pouch V

Juneau, Alaska 99811

Dear Bob:

I am writing to ask for your help with a serious problem we have t the
theft* of our through-the-air pay TV service.

Since we began service in December 1979 we have enjoyed the wholehearted
cooperation®"of the Attorney General®"s consumer affairs office andthe
District Attorney"s office here in Fairbanks. A "consumer alert"was
issued, and the DA has called firms advertising devices to intercept

our signal to discourage them. That "moral suasion"” has worked to a
degree and the problem has not grown to the proportions here that it

has in many other markets outside. In Miami,Las Vegas, Phoenix and others
there were as many "unauthorised subscribers" as paying subscribers before
a major crackdown.

We have not attempted prosecutions here because DA Harry Davis 1is concerned
that the Alaska theft of service statute 1is vague about pay TV. It only
refers to theft of "communications"™ services. In an effort to cure this
problem the Administration included in SB 535 r an omnibus bill to cure
many problems with the criminal laws of the state a section improving

the definition of "services"” to specifically include pay TV. . ,

This 1is Section 14 of SB 535. If this amendment to the criminal code were
adopted we would immediately take steps.to notify the public of our intention
to prosecute under state theft of service statutes if they did not stop
unauthorized interception. Then we would hand deliver notices to specific
offenders. IT they continued to intercept our service without authorization
we would file a complaint,

We have no desire to prosecute our neighbors. On the other hand, it is net
reasonable to expect most of the people in town who desire our service to
pay us regularly while others receive it without paying. Clearly if few

paid us we would not be able to provide the service and there would be nothing
for anyone to steal.

We have the option now of prosecuting the Federal Court but frankly they
have little interest in these kinds of problems.

I hope this amendment can be accomplished, and accomplished quickly. Tne
lonp.er the situation continues, th*> more consumers will be erdouraged to
spend $250-400 buying equipment to~inrercept our signal with the expectation

102S Aurora Drive
Fairbanks, Alaska 93701
(907) <55-6160

T



that they won"t have to pay us. And, of course, at some point we will have
to take action or abandon the business. Enclosed is a copy of a recent
advertisement in the Hews™Miner offering for sale "microwave antenna and
down converter for those hard to receive signals.”

I would like to put the lid on this problem now - not let it get worse
so that it becomes just that much harder to cure and more people are-hurt.

Please do what you can to ensure the adoption of the amendment to the
definition of "servicesY in the Alaska criminal laws. If, for some reason,
you can not support this amendment and will not work for it, 1 would like

to know that.

I hope the session is treating you well and you are able to accomplish the
goals you had established. |1 am sure you are® terribly busy as the legislature
works for quicker adjournment than In recent sessions.

Managing Partner
SPECTRUM
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r Kv / 150.. Miscellaneous For Sale

CATAGATOR OFF ROAD rig. dual axte i
equipment trailer. alto small single Vj
axle trailer. Sell at a package or sepa- .;A
ralely.S4.S00. IlU-OVi.- - <

CHAMPION 40.000 BTU tpace beater «)
* 5750. double bed w/new Irame. good *
condition tI0O. Two 7x14 while spoke J
wheels lor Chevy Lw. AM/CW porta- *
ble tiereo cassette player 5100. 454- ,
1’ 4705days.154-7007 eves. a

COMMERCIAL FISHING LIC.. <
Upper Y ukon. Cali <7X778. -

.. \'.:.gold charm bracelet. Twelve 10 karat ,
"le fr\ charmt, mounted’ on la karat chain. T
- < Mutt tee to appreciate. Asking $1700. ,

/ 'l Wbl457-701 or 45&*71_1 and atk.Jor L3

"MUST SELL: COMPONENT Slereo
syttme. Maranlx receiver, have SOI.**
.Garred turnlable/and more. S1300 or ®»

<l ‘'bestoiler. Call att ort. - f

- "NEW , ELECTRONIC SCALES,?
i v v Scienlec/ SE 700. DWT.-CT.- grams.-*'
‘-new. Mark a Gemolite IBautch | 3

* '-X. ;li*.,'Loamb). L ot;.natural gold nugget, 4

-'“v ." new extrade electronic scales. Model
',00. all new In box. 457 3431

NEW FUEL PUMPS and rebuilt water
pumps at discount prices at Auto
World. 457-70*. R

Resultl Kirby Vacuum Cleaners

F120 & UP
Misc. used vacuum cleaners.
S17.00LUP
aao College Rd. 457 7100

SCULPTRESS INTIMATE FASHIONS-';
The "Bra" thai can make a better
looklno you! 479 7185

SNOW BLOWER. 5775. 457-7747. * - s

SI.OW PLOWING RESIDENTIAL. 1
North Pole Badper Road area. SIS |
minimum Cell 411 4407.

SNOW PLOWING: COMMERCIAL- res—
idential 575 minimum. $75. an hour.
Town. College, Coldstream. 455-4747. '
or <5t TOPS. -j

SPOTTED SEAL PARKA. Badger ruH.j
ladies site 10. 1750. Daytime 477 7747.
evenings 477 7717.

TUB SHOWER DOORS, bench press
and weights, range hood, bathroom
mirror cabinet, blue lox stole, Arctic
sleeping bag copper cookware, call '
477 5445. .

VIDEOCASSETTE RECORDER -

F Sanyo VTC 7100 A. 7 hour color vid-1 ,,

; v to’ cassette recorder. Never -
- unpack«d. lull warranty, Asking

-’ =700 00 457 17 7 4 . t

- VIDEO DECODER. REMOVES ViId i
T'J'iV7 . Guard signal, (hard lo Und, add- on,
) .component), microwave anlenna and,
i , Howh tohverter 16f these hard to {8-13
[m . -Vi. celve signals. VHF/ UHF. 45 DB. ”
W jV -j Gain Call 457 7471 VA S|



* Sec. 5. AS 11.46.482(a) 1is amended by adding a nev; paragraph

to read:

(B) he sells, leases, trades, or offers for vole,

lease, or trade, any device designed to intercept cable,
microwave, subscription, or pay television, or any other

telecommunications service, with intent to defraud another

of the lawful” charges for the service- ey A peféoh Wwho
) (h (%) o(- -Uo yy n
violates the-prov-i-e-ione-"f'-A-S-4 - 2 the inter-

ception of satellite telecommunications shgil not he
subject to the- penalties-provided -for--such-vlola-tion if
the satellite interception was not done for commercial
advantage or private financial gain.
Uur (ifl/ K }
.|(W \ ~

EXPLANATION (LEGISLATIVE HISTORY):

-Jv>
p>.r
* f

11 &6

The term "private financial gain”™ in the limiting portion of

AS 11.46.482(a)(5) is not intended to include someone who

intercepts satellite communications signals for his own

private use, i.e., the "backyard™ or bush user who intercepts

signals through use of a private non-commercial earth station

solely for his own ptrsonal use and not for distribution or

sale to other persons.

M O



Senate Bill 535

REVISIONS FOR PROPOSED SECTION 14:

Delete the proposed language on lines 11-12 referring to
"the use of a computer program, system, or network,"™ and
retain only the language referring to television and tele-

communications service.

EXPLANATION:

This would also require deletion of proposed Section 12,
which expands the definition of the term "property™ to
include data or information stored in a computer program,
system or network. Senator Parr indicated that he had trouble
with this section because of the effect it might have on
Bush schools who borrow computer programs from one another.
Senator Parr has indicated that he plans to draft a resolution
calling for the Administration to do a study on the 'state
of the art"” relating to computers and their illegal use.
However, there is no reason that the television 'theft of

service" provision should also be affected.



Mr. Don Bennett,

My name is Alan M. Armbruster and 1 live in Fairbanks. I amn a Private
Satellite Recaption Enthusiast, experimenting with signals falling on
my own residence (public airwaves) and 1 enjoy what is available to me
for my own entertainment.

I have the equipment and the knowledge to enjoy the Radio Signals that are
there for thefenjoyment of being a hobbiest. Something in the likes as
shortwave radio, but video too.

I am opposed to Senate Bill 535 Section 5, as it could enclude the private
receive only earth stations.

This bill is very confusing to me. I see that some people are concerned
about the MDS type of pay television (Multi-Distrubution System) and it is
possible for people to build their own receiving equipment to receive the
MDS "re-broadcast signal™ and what 1 am concerned about is the TVROES
(Television Receive Only Earth Station).

There 1i1s a big difference iIn the two subjects, but the Criminal Bill could
also mean TVROES, which is a big mistake. The bill 1is taking too much in
the easy to say few words, 'or any other telecommunications service".

If the originator does not want me to see their signals, then they should
scramble them.

The SB 535 would say I am a Criminal for being interested in the Satellite
Technology. I"m doing no harm, 1if that"s the way they want it, then send
no signals on my home.

In many areas of Alaska, Private TVROES provide the only means of access tc
the multiple channels of television programming presently available.
Passage of the bill would prevent the viewing and render rural Alaskans
second class citizens, as far as video entertainment 1is concerned.

Tonight 1 was on the phone with Pat Moore, who is the President of the
Artie Amateur Radio Club, ard he 1is going to bring the subject matter of
the bill to the attention oj the Radio Club in Fairbanks. By the way,
Fred Brown 1is a member of the Fairbanks Artie Amateur Radio Club, and you
might ask his views on the bill. I sent a letter to Mr. Brown also.

I amn a member of a lobbiest group in Washington D.C., that has addressed
the same issue on a Federal level. The group is called S.P.A_.C.E. (The

Society for the Private and Commercial Earth Stations). We have been very
effective iIn Washington on expressing our concerns about this same issue,
as SB 535 here in Alaska. I wish you would contact them, they would be

more than happy to give you more detailed information on tee Iissue.

The address and phone for SPACE is: SPACE
1920 N Street, NW
Washington. DC 20036
202-887-0605



I"m available to discuss the terrible notion of saying that T would be a
criminal for being a concerned modern Radio (Satellite) Amateur. I am
sure if the public was made aware of this pending bill, then many other
people would express my same views.

I am sending additional letters on this same subject to Pat Rodey,
Charles Parr, and Fred Brown. Please get with these persons in the
near fTuture. I understand the bill was introduced May 1981, and timing
may be of great imprfrtance.

My name and address and phone number is: Alan M. Armbruster
517 Glacier Ave.
\% Fairbanks, Alaska
99701
452-8851

Please get iIn contact with me if you need more information on the
subject matter.
Sincerely, a J

zMn *
Alan M. Armbruster
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JAYS. HAMMOND. GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES OVER R acka g0s11
OFFICE OF THE COMMISSIONER PHONE: 465-3030

March 24, 1982  DOCUMENT NO. 110-82

The Honorable Patrick M. Rodey
Chairman

Senate Judiciary Committee
Pouch V

Juneau, AK 99811

Dear Senator Rodey:

We wish to bring to your attention to an inconsistency in the Alaska
State Statutues which directly Impacts the operation of our Department.

The Alaska State Legislature in 1978 passed a substantial revision of
the criminal code in the Alaska Statutes. At that time, the penal‘“
for fraud in public assistance problems were not specifically addrc m 1
since they were contained in Title 47 (Welfare, Social Services,

and Institutions), rather than in Title 11 (Criminal Code).

The penalties for fraud in public assistance programs in Title 47 do not
match those foi fraud in similar financial transactions contained in

Title 11. For example, fraud of $500 of public assistance benefits in
Title 47 has a misdeamor penalty while similar behavior covered under
Title 11 would be categorized as a felony. We believe this to be
inequitable and have enclosed drafted language to correct that deficiency.
The enclosed draft bill repeals the current penalties in Title 47 to
permit these fraudulent acts in public assistance programs to be addressed
under the Title 11 provisions.

We anticipate no additional cost to the department, including our Division
of Adult Corrections, if this bill were passed into law. We would

welcome the opportunity to discuss this further with you, if you have
additional questions or comments.

We appreciate your interest in this matter.



DRAFT
Law

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ™"An Act pertaining to fraud in public assistance
programs."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. DECLARATION OF LEGISLATIVE PURPOSE. The purpose of this Act
is to repeal specific criminal statutes defined in AS 47.25 prohibiting
various frauds in public assistance programs, and, in doing so, to iInsure
that prosecution can be brought under the general criminal statutes in
Alaska®s revised criminal code, including Theft by Deception (AS 11.46.180)
and Scheme to Defraud (AS 11.46.600). The legislature has concluded that the
conduct regulated in the statutes to be repealed is already adequately cover-
ed by the general crimes in the criminal code, and that it is therefore
unnecessary to retain the more specific crimes in AS 47.25.

* Sec. 2. AS 47.25.280, AS 47.25.403, AS 47.25.405, AS 47.25.600,

AS 47.25.760, AS 47.25.950, AS 47.25.983, AS 47.25.900(a)(3) are repealed.

03-038



SECTIONAL ANALYSIS FOR CSSB535(Jud)
Section 1. AS 11.41.200(a)(1). Assault in the First Degree.

This amendment changes the culpable mental state for this form of
Assault in the First Degree from "intentionally" to "recklessly." The
effect of this change is fo eliminate the defense of intoxication when a
person is charged with the crime. See AS 11.81.900(a)(3).
Additionally, the amendment requires that serious physical injury result
before the crime occurs. This change has been made because the
definition of physical injury in AS 11.81.900(b)(40) is very broad and
would include relatively minor injuries. Recklessly causing physical
injury by means of a dangerous instrument is classified as Assault in
the Third Degree under AS 11.41.220(a)(2).

Section 2. AS 11.41.210(a). Assault in the Second Degree.

This amendment eliminates paragraph (2) of the Assault in the Second
Degree statute and covers the conduct described in that section under
paragraph (3) by providing that recklessly causing serious physical
injury is a class C felony regardless of whether a dangerous instrument
instrument is used.

Section 3. AS 11.41.220(a). Assault in the Third Degree.



This amendment closes a significant gap in existing law by providing
that recklessly causing physical injury by means of a dangerous
instrument is a felony. Under current law, recklessly placing a person
in fear of immenint serious physical injury by means of a dangerous
instrument is classified as a class C felony, but the actual causing of
physical injury is only a misdemeanor.

Section 4. AS 11.41.230(a)(3). Assualt in the Fourth Degree.

Similar to the change made to AS 11.41.200(a)(1), this amendment changes
the culpable mental state for Assault in the Fourth Degree under
paragraph (3) from "intentionally" to "recklessly" and thereby
eliminates the defense of intoxication.

Section 5. AS 11.46.200

Provides an excemption from prosecution under 11.46.200(a) (theft of
services) if the interception of telecommunications is not done for
commercial advantage. This section is intended to allow individuals
that own private earth stations to operate them for their own use.

Section 6. AS 11.46.482(a). Criminal Mischief in the Second Degree.

This amendment adds a new section to the crime of Criminal Mischief in
the Second Degree that provides that it is a class C felony for a person
to trade, sell, lease or offer to trade, sell or lease any device
designed to intercept cable, microwave or pay television or any other



telecommunications service. To commit the crime the defendant must act
with an intent to defraud another of the lawful charges for the service,
The unauthorized distribution of devices that would allow a person to
receive the service without paying a monthly fee, for example, would be
sufficient to establish the requisite level of intent.

The person who actually uses the device for the unauthorized reception
of the service commits the crime of Theft. AS 11.46.120 -- 11.46.150,
AS 11.46.200. Section 10 of this bill (discussed supra) emphasizes that
subscription television constitutes a "service" as that term is used in
the criminal code. The degree of the theft will be dependent on the
value of the service received, but will constitute at least Theft in the
Fourth Degree, a class B misdemeanor, since even a single day of
unauthorized receipt of the service with intent to avoid payment
constitutes the receipt of services of some value.

Section 7. AS 11.46.492(c).

Provides an excempt'on from prosecution under (a) of the same section if
the device sold is not for commercial advantage or intended to defraud
another. This section is intended to allow for the sale, lease or trade
of private earth stations.

Section 8. AS 11.81.650. Mental Disease or Defect Excluding
Responsibility.

This amendment places the insanity defense in the criminal code (it
currently appears in AS 12.45.083 which is repealed by section 22 of



this bill) and has the effect of placing the burden of proof on the
defendant in a criminal proceeding to establish his insanity by a
preponderance of the evidence. While the existing statute refers to
insanity as an "affirmative defense”, it defines that term in a manner
which requires the state to disprove the defense beyond a reasonable
doubt once the issue is raised. This compares with the definition of
affirmative defense in the criminal code (AS 11.81.900(b)(1) which
requires the defendant to establish an affirmative defense by a
preponderance of the evidence.

The constitutionality of requiring a defendant co establish his insanity
by a preponderance of the evidence was recognized by the Alaska Supreme
Court in State v. Alto, 589 p.2d 402 (Alaska 1979). Approximately 25
states place this burden on the defendant.

Requiring a defendant to establish his insanity in a criminal trial by a
preponderance of the evidence is good public policy. Under existing
law, a defendant who has committed a violent crime but is found not
guilty by reason of insanity may completely escape confinement, even
though there may be a reasonable doubt as to his sanity. The amendment
attempts to minimize such an unacceptable result. Because the defendant
would be required to establish his insanity by a preponderance of the
evidence at the criminal trial, the court at a subsequent, commitment
proceeding could rely on that prior determination of insanity in
deciding whether commitment was appropriate.

Section 9. AS 11.81.900(b)(49). Definition of "Serious Physical
Injury".



This amendment, restructures the definition of "serious physical injury"
to include physical injury caused by an act performed under
circumstances which create a substantial risk of death, as compared to
the current requirement that the physical injury itself created the risk
of death.

The necessity for this change is best illustrated by considering a case
involving a defendant who stabs a victim in the chest two inches from
the heL r If major blood vessels are not severed and the victim makes
a rapid recovery from his wound, it could be argued that serious
physical injury has not occurred since the existing definition requires
that the wound itself create a substantial risk of death. This change
resolves any ambiguity on this issue by providing that serious physical
injury occurs when the circumstances surrounding the infliction of
physical injury create a substantial risk of death. Under the amended
definition, a stab wound two inches from the heart would constitute
serious physical injury since the injury occurred under circumstances
that created a substantial risk of death.

Section 10. AS I1.B1.900(b)(50). Oefinition of "Services".

This amendment emphasizes that subscription television is included in
the definition of "services". While this category of service is already
covered under the existing broad definition, it appears appropriate to
specifically list it in view of concerns that have recently been
expressed pertaining to the unauthorized reception of subscription



Section 11. AS 12.55.155(c)(8). Aggravating Factor.

This amendment repeals and reenacts this section, allowing sentencing
judges to consider aggravated or repeated instances of assault behavior
beyond convictions, such as evidence of injunctive relief in cases
involving domestic violence,

Section 12, AS 12.55.125(c). Aggravating Factor.

This section adds an aggravating factor that can be considered by a
judge in increasing a presumptive sentence: prior juvenile adjudicating
for conduct that would have been a felony if committed by an adult. In
view of the fact that the overwhelming majority of defendants subject to
presumptive sentencing will have one or more prior adult felony
convictions, consideration of juvenile felony conduct is a relevant
consideration of imposing a sentence.

Section 13. AS 12.A5.083

This section is repealed, (see discussion of Sec. 8)
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§11.41.210 Alaska Statutes Supplement §11.41.210

Decisions Under Prior Law
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Sec. 11.41.210. Assault in the second degree.

.a" A person commits the crime of assault in the second degree if

(1 >with intent to cause physical injury to another person, he causes
physical injury to any person by means ofa dangerous instrument;

(2" with intent to cause physical injury to another person, he causes
serious physical injury to any person; or
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® he recklessly causes serious physical injury to another person by
means of a dangerous instrurent.

© Assault inthe second degree isaclassB felay. 8 3ch 166 SLA
1978; am § 4 ch 102 SLA 1980)
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Sec. 11.41.230. Assault In the fourth degree, @ A person
commits the crime of assault in the fourth degree If

@ he redklessly causes physical injury to another persm;

@ with criminal negligence he causes physical injury to another
person by means of a dangerous instrurent; or

@ by words or other conduct he intentioally places another person
in fear of imminent physical Injury.

O Assault in the fourth degree isa class A misdemeanor. 8 3 ch
166 SLA 1978; am § 6 ch 102 SLA 1980)
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POSITION  RAPER/bepartment o Health & Social Services

POSITION PAPER

SENATE BILL NO. 535
(REVISED)

"An Act relating to the criminal laws of the state,”

Senate Bill No. 535 clarifies and modifies several sections of
Chapters 11 and 12 of the state statutes; the revised criminal code
which became effective January 1, 1980.

The modification of AS 12.55.125 (c)(1), page 4 - line 19, increases
the presumptive sentence of a person convicted of an A class felony,
first conviction, from 6 years to 8 years. The present presumptive
sentence of 6 years can be mitigated down to a 3-year term. While an
8-year presumptive sentence would mitigate down to a 4-year sentence.
This means each person convicted for the first time of an A class felony,
with use of a firearm, will be sentenced, at aminimum, to one more year
than under present law and a maximum increase of two years.

The prison poulation would be impacted by such an increase iIn
sentence length. That impact would begin in 4 1/2 years after enactment of
Senate Bill No. 535. We calculate there would be a maximum prison population
increase of 48 man years. The minimum prison population increase would be
24 man years.

It should be noted that iIf the presumptive sentence for this offense
were to be changed from an 8 to a 7 year term then the accumulative prison
population impact would be reduced by half to a maximum prison population
increase of 24 man years and u minimum prison population increase of 12

man years.

Recomnended by :
Chari
Division of Adult Corrections

Date:

Approved by:



PAPER/Department o Health & Social Services

POSITION

POSITION PAPER

SENATE BILL NO. 535

"An Act relating to the criminal laws of the state."

Senate Bill No. 535 clarifies and modifies several sections of
Chapters 11 and 12 of the state statutes; the revised criminal code
which became effective January 1, 1980.

The modification of AS 12.55.125 (c)(1), page 4 - line 19, increases
the presumptive sentence of a person convicted of an A class felony,
first conviction, from 6 years to 8 years. The present presumptive
sentence of 6 years can be mitigated down to a 3-year term. While an
8-year presumptive sentence would mitigate down to a 4-year sentence.
This means each person convicted for the first time of an A class felony,
with use of a firearm, will serve, at a minimum, one more year than
under present law. Furthermore, iIf the average offender receives the
presumptive sentence, the time served until release would be the flat
time based on current good time practice. Thus, under current statutes,
4 1/2 years would be served er offender, whereas the prososed change
would permit flat time release of the average case In Six years.

The prison population would be impacted by such an increase in
sentence length. That impact would begin In 4 1/2 years after enactment of
Senate Bill No. 535. We calculate there would be a prison population
increase of 48 man years.

It should be noted that iIf the presumptive sentence for this offense
were to be changed from ai 8 to a 7 year term then the accmulative
prison population inpact would be reduced by half or to 24 mui years.

Chari”™rF. Campbell, Director
Division of Adult Corrections

Approved by:



THE "bISLATURE OF THE STATE OF A MK A
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No.. Senate Bill No. 535

Title "An Act relating to the criminal laws of the state."

Requested bv Judiciary Conmittee Date May 4 . 1981~

Il. FISCAL DETAIL
Agency Affected Department of Health ft Social Services
Program Category Affected Offender Confinement, Reformation & Supervision
BRU, Program, or Subprogram(s) Affected Adult Confinement
(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each

component in the analysis section.)
(Thousands of Dollars)

FY 81 FYy 82 FY 83 FY 04 FY 85 FY 86

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL 1,962.2
400 COMMODITIES

300 EQUIPMENT
600 LAND & STRUCTURES 4.100.0

700 GRANTS. CLAIMS. ETC.

TOTAL -0- -0- -0- 4,100.0 -0- 1,962.2

FUNDING  (Thousands of Dollars)

GENERAL FUND -0- -0- -0- 4,100.0 -0- 1,962.2

FEDERAL FUNDS
OTHER (Specify Fund Source)

POSITIONS

FULL TIME -0- -0- ~0_ -0- -0- -0-
PART TIMI-
TEMPORARY

. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

Assumptions
1. The only section with any significant fiscal impact on theDivision ofAdult

Corrections is Section 16 amending AS 12.55.125 (c)(1).

2. The presumptive sentence length has been taken as the mean sentence for all
offenders sentenced under AS 12.55.125 (c)(1).

3. The 1impact of this legislation will not be experienced for4 1/2 years
from tlie date of effect. At the present time, an average of 32 persons
are convicted of first offense felonies with the use of a firearm. The
current flat time sentence is 4 1/2 years. Under the proposed legislation,
the flat time served would be six years.

IV. DATE "y 27~ 1D81 PREPARED BY Wil liam W. Ludwig (
AGENCY Division of Adult Corrections

Original: Legislative Finance PHONE  465-3376

cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/80)



Therefore, the population of inmates for which the Division of Adult
Corrections is responsible would increase by 48 persons in the Fifth
and sixth years that the increased sentence length is in effect.

Capital budget projections are based on statewide average costs for the .
addition of 48 beds to be on line in FY "8. If the 8-year presumptive
sentence is reduced to 7 years, the costs are reduced to 2.1 million for
a 24-man facility.

FY =86 operating costs are shown as a block as the actual placement of

the facility will have an impact on the line item distribution. These
costs are projected on current statewide average cost per day increased

by inflation. They are based on a 48-man -facility. For a 24-man facility,
these costs would be reduced by half.
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ASSAULT IN THE FIRST DEGREE
NEW CRIMINAL CODE

11.41.200. ASSAULT IN THE FIRST DEGREE. @ A

Sec.
person commits the crime of assault if
intent to cause serious physical

injury to any person

in the first degree
@ with injury
to another person, he causes physical

by means of a dangerous instrument;
(@ with iIntent to cause serious physical injury
to another person, he causes serious physical Injury to any

person; or
intentionally performs an act that results

@ he
injury to another person under cir-

in serious physical
the value of

cumstances manifesting extreme indifference to

human life.
() Assault in the first degree is a class A felony.

PRIOR CRIMINAL CODE

See AS 11.15.140, Mayhem;
dangerous weapon; AS 11.15.225,

AS 11.15.220, Assault with a
Aggravated assault.

COMMENTARY
From Senate Journal, 15:

in the first degree,
in the Code.

a class A felony, 1is the

Assault
The crime may be

most serious form of assault
committed by any of three methods.

The first, subsection (@)(1), coincides with existing
law by providing that an assault by means of a dangerous
is treated more severely than other forms of

instrument
The subsection requires that the defendant act
injury and that he

assault.
with an intent to cause serious physical

3-30



cause physical injury to any person (of course, excluding
himself) by means of a dangerous instrument. An attempt to
cause such injury, as with other forms of assault, is
covered under the Code"s general attempt statute, 8 11.31.-
100. The terms "dangerous instrument', "physical injury”
and "'serious physical injury” are defined in 11.81.900(b).

Subsection (@)@ describes conduct where the defen-
dant, intending to cause serious physical iInjury, causes
such injury by any means. The subsection ccincides with the
existing mayhem statute.

Subsection (@)@ 1is particularly significant when
considered in conjunction with 8 11.41..110(a) (2 defining
the same conduct as second degree murder when death results.
The murder provision applies to conduct of extreme depravity,
such as shooting a bullet through a tent without any
specific homicidal intent. Although this conduct will
constitute manslaughter under current law in the event of a
fatality, i1t does not constitute assault if the result was
serious but non-fatal injury. This obvious gap iIn existing
law is closed by subsection (a)(@Q).

See also TD 1, 43-46; LR 49-51.
CROSS REFERENCES

Definition of "serious physical injury”, "physical
injury', "dangerous instrument”™ - AS 11.81.900(b)

Definition of "intentionally™ - AS 11.81.900(a)

Assault iIn the second and third degree - AS 11.41.210;
230

Reckless endangerment - AS 11.41.250

Murder in the second degree - AS 11.41.110(a)(2)



ASSAULT IN THE SECOND DEGREE

NEW CRIMINAL CODE

Sec. 11.41.210. ASSAULT IN THE SECOND DEGREE. @ A
person commits the crime of assault in the second degree if

(O with intent to cause physical Injury to
another person, he causes physical injury to any person by
means of a dangerous instrument;

(@ with intent to cause physical injury to
another person, he causes serious physical iInjury to any
person; or

(@) he recklessly causes serious physical injury
to another person by means of a dangerous instrument.

(b) Assault in the second degree is a class B felony.
(Amended by 84, ch. 102 SLA 1980)

PRIOR CRIMINAL CODE

Sec. 11.15.220. ASSAULT WITH DANGEROUS WEAPON. A
person armed with a dangerous weapon, who assaults another
with the weapon, 1is punishable by imprisonment for not mere
than 10 years nor less than six months, or by a fine of not
more than $1,000 nor less than $100, or by both.

COMMENTARY

From 1980 Senate Journal Supplement No. 44, 3-4:

This amendment makes two changes to the Assault in the
Second Degree statute to conform the sections pertaining to
assaults with a dangerous instrument to conduct included
under the former law.

Amended paragraph (1) covers the situation when a
person intentionally causes physical injury by means of a
"angerous instrument. Under the old law this conduct was

the felony crime of Assault with a Dangerous Weapon.
*Jnder the new code, however, this conduct would only be
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included under Assault in the Fourth Degree, a misdemeanor,
absent the presence of an iIntent to cause serious physical
injury, The amendment closes this obvious gap iIn coverage

by requiring that the defendant only intend to cause physical
injury.

The second change made by the amendment is to eliminate
former paragraph (@ which covered intentionally placing
another person iIn fear of imminent serious physical iInjury
by means of a dangerous instrument. This conduct is now
included within the new crime of Assault in the Third Degree.

From Senate Journal, 16:

Subsection (a)[(2)] parallels subsection (a)(2) of the
first degree statute. In committing second degree assault,
however, the defendant need only act with an intent to cause
physical injury. An intent to cause serious physical injury
iIs required under the Tirst degree provision.

Subsection (a)(@) covers the reckless causing of
serious physical injury by means of a dangerous instrument.
As an iIntoxicated person acts recklessly "(AS 11. 81. 900 (a)(3))
and because an automobile can be a dangerous instrument (AS
11.81.900(b)(11)), it is expected that this subsection will
primarily be used to prosecute drunk drivers who seriously
injure their victims.

See also TD I, 46-49; LR 51-54.
CROSS REFERENCES

Definition of "physical injury”, "serious physical
injury"™, "dangerous instrument”™ - AS 11.81.900(b)

Definition of "intentionally™, "recklessly" -
AS 11.81.900(a)

Assault in the first, third and fourth degree -
AS 11.41.200? 220; 230

Reckless endangerment - AS 11.41.250

3-33
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AS 11.41.220
ASSAULT IN THE THIRD DEGREE

NEW CRIMINAL CODE
Sec. 11.41.220. ASSAULT IN THE THIRD DEGREE. @ A
person commits the crime of assault in the third degree if
he recklessly places another person in fear of Imminent
serious physical injury by means of a dangerous instrument.
(b) Assault in the third degree is a class C felony.

(Added by 85, ch. 102 SLA 1980)

PRIOR CRIMINAL CODE

See former AS 11.15.220, Assault with dangerous weapon.

COMMENTARY
From 1980 Senate Journal Supplement, No. 44, 4-5:

This amendment adds a new degree of assault to the
criminal cede. The conduct is classified js a C felony, and
covers recklessly placing another person in fear of imminent
serious physical injury by means of a dangerous ins+.rument.
By using the culpable mental state of "recklessly™ the
statute allows proof of the crime iIf the state can establish
that the conduct was committed either "recklessly™, "know-
ingly” or "intentionally™. (See AS 11.81.610(c), proof of a
higher form of culpability then required in the statute
establishes the crime). The effect of this amendment is to
restore what is commonly referred to as "ADW" (Assault with

a Dangerous Weapon) to a general intent crime from a speci-
fic intent crime.

Providing specifically that an assault with a dangerous
instrument is a general iIntent crime Is consistent with
Menard v. State, 578 P.2d 996 (Alaska 1978), a decision
published by the Supreme Court during the final days of the
legislature®s consideration of the Code. In Menard, the
court held that a "jury did not have to find any specific
intent to do any particular kind or degree of harm to the
victim in order to find [the defendant] guilty of assault
with a dangerous weapon.”™ Id. at 970. With the addition of

3-33(a)
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the word ™"recklessly” the Code provision is consistent with
the court®s prior interpretation of the repealed "ADW"
statute iIn Menard and would restore "ADW" to a general
intent crime.

CROSS REFERENCES

Definition of "serious physical injury"™, "dangerous
instrument™ - AS 11.8?7.900()
Definition of "recklessly”™ - AS 11.81.900(a)

Assault in the first, second and fourth degree -
AS 11.41.200? 210; 230

Reckless endangerment - AS 11.41.250

3-33(b)
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AS 11.41.230-
ASSAULT IN THE FOURTH DEGREE
NEW CRIMINAL CODE
Sec. 11.41.230. ASSAULT IN THE FOURTH DEGREE. @ A
person commits the crime of assault .in the fourth degree if

(O he recklessly causes physical injury to
another person;

@ with criminal negligence he causes physical
injury to another person by means of (f dangerous instrument;
or

(@) by words or other conduct he intentionally
places another person in fear of imminent physical injury.

(b) Assault in the fourth degree is a class A misde-

meanor . (Amended by 8§ 6, ch. 102 SLA 1980)

PRIOR CRIMINAL CODE

Sec. 11.15.230. ASSAULT AND ASSAULT AND BATTERY. A
person who unlawfully assaults or threatens another 1iIn a
menacing manner, or unlawfully strikes or wounds another, 1is
punishable by a fine of not more than $500, or by imprisonment
for not more than six months,” or by both.

See also AS 3.1.15.200 , Careless use of firearms.
COMMENTARY

From Senate Journal, 16-17:

Assault in the [fourth] degree is a class A misdemeanor.
The three subsections of the statute require that the victim
be threatened with physical injury or that he suffer physical
injury.

Subsection (a)(), by providing that intentionally or

3-34
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recklessly causing physical 1njury to another person con-
stitutes misdemeanor assault, parallels the existing assault
a*.d assault and battery statute, AS 11.15.230.

Under subsection (a)(@) a person commits assault in the
[fourth] degree if he acts with the culpable mental state of
criminal negligence and causes physical injury to another
person by means of a dangerous instrument. Unlike existing
AS 11.15.200 the statute is not limited to firearms but
includes all dangerous instruments.

Subsection (a)(3), the nonaggravated form of [third]
degree assault under AS 11.41. [220], provides that inten-
tionally placing another in fear of imminent physical
injury is a class A misdemeanor.

From 1980 Senate Journal Supplement, No. 44, 5:

Because of the general rule regarding proof of higher
forms of culpable mental states in AS 11.81.610(c) (proof of
a higher form of culpability establishes a lower form) this
amendment deleting the unnecessary words "intentionally or"
from paragraph () has been made. The name of the crime has
been changed to Assault in the Fourth Degree to reflect the
addition of the new crime of Assault in the Third Degree.

See also TD I, 48-50; LR 54-55.
CROSS REFERENCES

Definition of "physical injury”™, "dangerous instrument”
- AS 11.81.900(b)

Definition of "intentionally”™ - AS 11.81.900(a)

Assault in the first, second and third degree - AS
11.41.200; 210; 220

Disorderly conduct - AS 11.61.110C(a)(®)

Harrassment - AS 11.61.120(a)(®)

Arrest without a warrant - AS 12.25.030

(Rev. 9/80)



W AS 11.46.482 n

CRIMINAL MISCHIEF IN THE SECOND DEGREE

NEW CRIMINAL CODE

Sec. 11.46.422. CRIMINAL MISCHIEF IN THE SECOND
DEGREE. (@ A person commits the crime of criminal mis-
chief In the second degree if, having no -“ight to do so or
any reasonable ground to believe he has such a right,

() with intent to damage property of another, he
damages property of another in an amount of $500 or more;

(@ he tampers with an oil or gat. pipeline or
supporting facility cr an airplane or helicopter with
reckless disregard for the risk of harm to or loss of the
property;

(@) he recklessly creates a risk of damage in an
amount exceeding $100,000 to property of another by the use
of widely dangerous means; or

(@ he drives, tows away, or takes the propelled
vehicle of another and the vehicle or any other property of
another is damaged or the owner incurs reasonable expenses
as a result of the loss of use of the vehicle in a total
amount of $500 or more.

() Criminal mischief in the second degree is a clas3
C felony. (Paragraph (@)(4) amended by 8§ 13, ch. 102 SLA 1980).
PRIOR CRIMINAL CODE

Sec. 11.20.515. MALICIOUS MISCHIEF AND DESTRUCTION OF
PROPERTY. (@ A person who wilfully or maliciously
destroys, defaces, injures or exposes to injury real or

Personal property not his own, is guilty of malicious
destruction of property. Upon conviction, if the property

3-116
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TAMPERING WITH A WITNESS
NEW CRIMINAL CODE
Sec. 11.56.540. TAMPERING WITH A WITNESS. @ A

person commits the crime of tampering with a witness if he
knowingly induces or attempts to induce a witness to

(@O testify falsely, offer misleading testimony,
or unlawfully withhold testimony in an official proceeding;
or

(@ absent himself from an official proceeding to
which he has been summoned.

() Tampering with a witness is a class A misdemeanor.

PRIOR CRIMINAL CODE

See former AS 11.30.320, Influencing witnesses, judges
or jurors or obstructing administration of justice (re-
printed under this heading iIn section on AS 11.56.510).

COMMENTARY
From Senate Journal, 81-82:

The crime of tampering with a witness differs in three
primary respects from the crime of interference with official
proceedings. First, the means by which tampering with a
witness is committed (inducing or attempting to induce) are
not as culpable or as overt as the means specified in the
crime of interference with official proceedings (force,
threat or bribery). Tampering with a witness is consequently
graded as a class A misdemeanor.

Second, unlike the interference statute, an attempt to
induce a prospective witness to avoid process iIs not made an
offense. This distinction is discussed in the Commentary to
the Proposed Michigan Revised Criminal Code 8 5020 at 414.

[Wlhile [8 11.56.510] make[s] it unlawful
to use a bribe or threat to induce a witness



to avoid legal process, [8 11.56.540] does
not bar an attempt to achieve that objective
by persuasion or argument. A defense
attorney, for example, would not be pro—
hibited from attempting by persuasion or
pleading to induce a witness to avoid
process by leaving the state. Although
the attorney®s activity might raise
certain ethical 1issues, it should not

give rise to criminal liability, since
neither the means used nor the objective
sought is unlawful in itself.

Finally, while interference with official proceedings
includes acts done with intent to induce a witness to "with—
hold testimony™, tampering with a witness requires an intent
ho induce a witness to "unlawfully withhold testimony."”
While it would not be tampering with a witness to persuade a
writness to lawfully refuse to testify on grounds of personal
privilege, 1i.e., privilege against self-incrimination, it
W7ould be interference with official proceedings to attempt
to do so by force, threat cr bribe.

See also TD 1V, 59-60.

CROSS REFERENCES

Definition of "official proceeding™ - AS 11.81.900(b)
Definition of "knowingly™ - AS 11.81.900(a)
Definition of "witness” - AS 11.56.900

Interference with official proceedings - AS 11.56.510
Receiving a bribe by a witness or juror - AS 11.56.520
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AS 11.81.320
JUSTIFICATION; NECESSITY
NEW CRIMINAL CODE

Sec. 11.81.320. JUSTIFICATION: NECESSITY. Conduct
which would otherwise be an offense is justified by reason
of necessity to the extent permitted by common law when

(1) nti-ider this title nor any other statute
defining the offense provides exemptions or defenses dealing
with the justification of necessity in the specific
situation involved; and

(2) a legislative intent to exclude the justi-—
fication of necessity does not otherwise plainly appear.
PRIOR CRIMINAL CODE

None.

COMMENTARY

From Senate Journal, 126:

Under the necessity defense, conduct . .ich would
otherwise be criminal may be justified if the defendant
avoids a greater injury by engaging in that conduct.
Examples of possible application of the necessity defense
would 1include blasting a building to prevent a major fire
from spreading or forcibly restraining a person infected
with a highly contagious and dangerous disease.

The Code does not contain a statutory formulation of
the necessity defense. Instead, the defense is incorporated
into the Code "to the extent permitted by common law."
Under subsection (1) the defense will Dbe inapplicable if
another statute covers the defense in the particular situ—
ation involved. See, e.g., 811.46.340. Subsection (2)
provides that the defense does not apply if a legislative
intent to exclude the defense plainly appears.

See also TD 11, 48-49.
CROSS REFERENCES

Justificaton: defense - AS 11.31.300
Defense: emergency use of premises - AS 11.46.340
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JUSTIFICATION: USE OF FORCE IN RESISTING
OR INTERFERING WITH ARREST

NEW CRIMINAL CODE

Sec. 11.81.400. JUSTIFICATION: USE OF FORCE IN
RESISTING OR INTERFERING WITH ARREST. (A A person may not
use force to resist the arrest of himself or interfere with
the arrest of another by a peace officer who is known by
him, or reasonably appears, to be a peace officer, whether
the arrest is lawful or unlawful, unless

(1) the force used by the peace officer exceeds
that allowed under sec. 370 of this chapter; or
(2) the person resisted the arrest of himself and
(A) the arrest was unlawful;
(B) <;he person knew the arrest to be un—
lawful; and
(C©) the person did not use deadly force in
resisting the arrest.

(b) The use of force justified under this section 1in
resisting arrest or interfering with the arrest of another
may not exceed the use of force justified under sec. 330 or
335 of this chapter.

(c) The exception in (a)(2) of this section is an
affirmative defense to a prosecution for an offense arising
out of the use of force in resisting an arrest under the cir—

cumstances specified.

() In this section, "unlawful™ means that there was no
probable cause to arrest. The 1issue whether there was probable
3-312
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cause to arrest, when an affirmative defense is raised under
(c) of this section, is a gihstion of law to be established
by the court sitting without a jury. (Subsections (¢) and
(d) added by & 26, ch. 102, SLA 1980)
PRIOR CRIMINAL CODE

None.
COMMENTARY

From Senate Journal, 132-133:

Ordinarily a person may not resist or interfere with an
unlawful arrest. However, the Code provides two exceptions
to this rule. Under subsection (a)(l) a person may resist
or interfere with an unlawful arrest if the peace officer is
using excessive force in making the arrest. In allowing
resistance under such circumstances the Code is consistent
with existing law. See, Gray v. State, 463 P.2d 897, 908
(Alaska. 1970). Note that subsection (b) provides that the
amount of force used in resisting the arrest may not exceed
the amount of force that would be authorized in self defense
For example, if the peace officer is using excessive non-
deadly force in making the arrest, only nondeadly force may
be used 1in resisting the arrest.

Subsection (a)(2) provides a limited right to use
nondeadly force in resisting (but not in interfering with)

an unlawful arrest. This provision is necessary since the
crime of resisting arrest, AS 11.56.700, is committed when a
person uses force against an officer. The definition of

force (AS 11. 81. 900 (b) (22)) 1is broad enough to cover vir—
tually all physical resistance to an arrest.

To lawfully resist an unlawful arrest three conditions
must be met: (1) the arrest must in fact be unlawful, (2)
the resister must know the arrest to be unlawful, and (3)
deadly force may not be used. One example of a situation 1in
which nondeadly force would be justified is this: a peace
officer requests a bribe from a citizen. The citizen
refuses and the officer places the citizen under arrest for
disorderly conduct. Under these circumstances, the citizen
may use nondeadly force 1in resisting arrest. In allowing
the citizen to use nondeadly force under these circumstances
the Code provision is contrary to the rule formulated 1in
Miller v. State, 462 P.2d 421 (Alaska 1969,.

From 1980 Senate Journal Supplement No. 44, 17:

3-313
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This amendment makes two changes to the statute des—
cribing when a person may resist an unlawful arrest. Sub —
section -(c) mak.es the defense an affirmative one which the
defendant must prove by a preponderance of the evidence.

The defense provided for is one that should be appropriately
made an affirmative defense consistent with other provirions
of the code because it exists only as a matter of legislative
policy and involves a matter that is subjectively in the
possession of the defendant. Additionally, because this
defense expands the current rule of law with respect to the
circumstances when resistance is allowed, shifting the burden
of proof on the issue is clearly permissible.

Subsection (d) provides that the issue of whether there
was probable cause to arrest is a question of law that is to
be determined by the court. While the current provision would
undoubtedly be interpreted to include this provision consis—
tent with other similar provisions in the criminal law, it 1is
preferable to specifically set out this procedure.

See also TD 11, 66.

CROSS REFERENCES

Definition of "force", "peace officeur”, "deadly force" -
AS 11.81.900(h)

Definition of "knowingly"™ - AS 11.81.900(a)

Use of force in defense of self - AS 11.81.330;335

Use of force by peace officer in making an arrest or
terminating an escape - AS 11.81.370

Resisting or interfering with arrest - AS 11.56.700

Justification: defense - AS 11.81.300
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AS 11.81.900(a)
DEFINITIONS - CULPABLE MENTAL STATES
NEW CRIMINAL CODE
St.... 11.81.900. DEFINITIONS. (@) For purposes of
this title, unless the context requires otherwise,

(1) a person acts "intentionally™ with respect to
a result described by a provision of law defining an offense
when his conscious objective is to cause that result;

(2) a person acts "knowingly" with respect to
conduct or to a circumstance described by a provision of law
defining an offense when he 1is aware that his conduct is of
that nature or that the circumstance exists; when knowledge
of the existence of a particular fact is an element of an
offense, that knowledge 1is established if a person 1is aware,
of a substantial probability of its existence, unless he
actually believes i1t does not exist; a person who is unaware
of conduct or a circumstance of which he would have been
aware had he not been intoxicated acts knowingly with respect
to that conduct or circumstance;

(3)- a person acts "recklessly™ with respect to a
result or to a circumstance described by a provision of law
defining an offense when he is aware of and consciously
disregards a substantial and unjustifiable risk that the
result will occur or that the circumstance exists; the risk
must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct

that a reasonable person would observe in the situation; a
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person who is unaware of a risk of which he would have been

aware had he not been intoxicated acts recklessly with

respect to that risk;

@) a person acts with "criminal negligence”

respect to a result or to a circumstance described by a pro—
vision of law defining an offense when he fails ftf. rceive
a substantial and unjustifiable risk that the result will
occur or that the circumstance exists; the risk must be of
such a nature and degree that the failure to perceive it
constitutes a gross deviation from tne standard of care that

a reasonable person would observe in the situation.

PRIOR CRIMINAL CODE
None.
COMMENTARY
From Senate Journal, 139-143:

As discussed in the Alaska Criminal Code Revision,
Tentative Draft, Part 2, Commentary at 8-11 (1977), the
important area of culpable mental states is one of great
confusion and uncertainty in existing law. The prolifer—
ation of culpable mental state terms coupled with their
haphazard use hampers the interpretation of individual
sections and frustrates one of the principal purposes of the
mens rea concept: providing a structure for the class—
ification of offenses according to their degree of blame—
worthiness. Additionally, some statutes are exposed to
constitutional attack by their failure to specify a culpable
mental state, or by their specification of an unconsti—
tutional form of culpability.

The Code addresses itself to these three problems by
replacing the myriad of existing terms with a four-tiered
framework of culpable mental states that clearly establishes

Inveln of blameworthiness. Only four culpable mental states
apply throughout the Code: intentionally, knowingly, reck-
lods-ly and criminal negligence. The terms are defined in

f, «1H1.900 (@) (1) - (4) . Use of one or more of these terms,
v;hethor specifically included in a statute or implied
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through a rule of construction, should promote clarity and
uniformity in the interpretation of individual sections and
in the formulation of jury instructions.

The Code distinguishes between three elements of
offenses to which the culpable mental states apply:

1. the nature of the conduct;
2. the circumstances surrounding the conduct; and
3. the result of the conduct.

The first element, conduct, 1involves the nature of the
proscribed act or the manner in which the defendant acts.
Kidnapping, Tfor example, requires that one person restrain
another. The conduct might be the locking of the only door
to a windowless room. Knowingly is the culpable mental
state applicable to conduct. The second element, circumstances
surrounding the conduct, refers to a situation having a
bearing on the actor®s culpability. Kidnapping requires
that the person inside the rocm not consent to being re—
strained. Lack of consent is an example of a circumstance
surrounding the actor®"s conduct, and is an element of the
crime. Knowingly, recklessly, and criminal negligence are
the culpable mental states associated with the existence of
circumstances. The result of the actor";? conduct constitutes
the final element. Kidnapping can occur 1if the victim 1is
exposed to a substantial risk of serious physical injury.
Intentionally, recklessly and criminal negligence are the
culpable mental states associated with results.

a. Section 11.81.900() (1)-(2). INTENTIONALLY AND
KNOWINGLY
When a statute in the Code provide 3 that a deferioant

must intentionally cause a result, the "tate must prove that
it was the defendant®"s conscious objective to cause that

result. This culpable mental state is comparable to the
existing form of culpability commonly referred to as "specific
intent.” Bribery, for example, requires that the defendant

confer a benefit upon a public servant with intent to
influence him; the state must prove that jt was the conscious

objective of the defendant to cause the pub 7ic servant to be
influenced.

Under the Code, knowledge requires an awareness on the
part of the defendant that his conduct is of the nature
described by the statute defining the offense or thac the
circumstances described by the statute exist. It is not
required that the defendant know that his conduct is pro—
hibited by law. See [AS 11.81.620, supra]. The definition
also covers the situation where a person deliberately avoids
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