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The O f f i c e  of the O m b u d s m a n  has i n v e s t i g a t e d  two c o m p l a i n t s  i n v o l v i n g  
e x p e n d i t u r e  of voter  a p p rove d bon d monies. These two c o m p l a i n t s  p o i n t  
to abuses found in the e x p e n d i t u r e  of bond funds, and t h e y  are b r o u g h t  
to y o u r  a t t e n t i o n  in the hope that i m pr ovements m a y  be m a d e  in the 
s ystem so that the e l e c t o r a t e  m a y  k n o w  w i t h  a s s u rance t h a t  w h e n  a b o n d  
issue is approved, only those p r o j e c t s  d e s c r i b e d  in the b a l l o t  q u e s t i o n  
are a u t h o r i z e d  and in the a m ounts described. A s u m m a r y  of the two 
c o m p l a i n t s  is p r o vi ded below.

K e n n i c o t t  and L a kina B r i d g e s  (Ombudsman C o m p l a i n t  A79--1323)

In 1978, the L e g i s l a t u r e  a d o p t e d  and the G o v e r n o r  s i g n e d  int o law,
Ch a p t e r  138 w h i c h  p r o v i d e d ..."for the issuance of g e n e r a l  o b l i g a t i o n  
bonds in the amount of $ 8 8 , 4 5 0 , 0 0 0  for the p u r p o s e  of p a y i n g  the c o s t  
of highw a y ,  ferry, airport, local service roads and t r a i l  constr u c t i o n ,  
c o n s t r u c t i n g  and e q u i p p i n g  m a i n t e n a n c e  facilities, and p l a n n i n g  v a r i o u s  
t r a n s p o r t a t i o n  p r o j e c t s . "  M o n e y  for the c o n s t r u c t i o n  of the L a k i n a  
Bridge and the K e n n i c o t t  B rid ge ($101,800 and $275,000 r e s p e c t i v e l y )  
was u n d e r  p a r t  24 of S e c t i o n  3 of this bill.

Revised  P r o g r a m  (RP) 79-242 was signed on June 11, 1979, and it a u t h o r i z e d  
the t r a n s f e r  of $271,000 of the bond funds o r i g i n a l l y  s l a t e d  f or the 
K e n n i c o t t  Eridge. The RP stated that t h e . . . " b o n d  funds for the K e n n i c o t t  
Bridge p r o j e c t  are a v a i l a b l e  for transfer  b e c a use the s t a t e  r e c e i v e d  
only f u n d i n g  for the G a s t i n e a u  C h annel Bridge. The K e n n i c o t t  B r i d g e  
(will) be pro gra m m e d  for the special bridge funds in the n e x t  c a p i t a l  
progr a m . "  Since the total d o l l a r  amount ($275,000) was t r a n s f e r r e d  to 
the G a s t i n e a u  Channe l Bridge, no funding was a v a i l a b l e  t o  c o n s t r u c t  the 
o r i g i n a l l y  authorized bridge.

On J u n e  26, 1980, RP 80-326 was signed, w h i c h  t r a n s f e r r e d  $31,800 f r o m  
the o r i g i n a l  amount of $101,800  for the L a k i n a  Bridge. r he r e v is ed 
p r o g r a m  s t ; ' .±.. that the " R e a l l o c a t i o n  of $31,800 from t h e  L a k i n a  Rive r 
Bridge projv ..t will p r o v i d e  p a r t  ot the state m a t c h  for the On and Off  
S y s t e m  B r i d g e  Inventory p r o j e c t s . "  The r e vised p r o g r a m  a l s o  said that  
"Due to p e n d i n g  D-2 le gislation, com munity d i s a g r e e m e n t s ,  and a r e c o n n a i s a n c e  
p r o j e c t  on the route, the L a k i n a  Bridge c a n n o t  be c o n s t r u c t e d  a t  this 
t i m e . "

The r e m a i n i n g  b a lance in the L a k i n a  Bridge p r o j e c t  ($70,000) w a s  t r a n s f e r r e d  
to "safety  pro grams" t h r o u g h  RP 81-16 signed on Jul y 18, 1980. The 
"safety programs " w e r e  funded u n d e r  C h a p t e r  .133, SLA 19 78. The RP said 
that t h e . . . "Lakina River B rid ge p r o j e c t  w i l l  he r e p r o g r a m m e d  w h e n e v e r  D-2 
l e g i s l a t i o n  and c o m m u n i t y  d i s a g r e e m e n t s  are settled."

Therefore, in both of these b r i d g e  projects, m oney o r i g i n a l l y  a u t h o r i z e d  
by the v o t e r s  of A l a s k a  was t r a n s f e r r e d  to other c o n s t r u c t i o n  projects.
The e f f e c t  of the t r a n s f e r s  was to gu t the originaj. p r o j e c t s ,  and fund 
other p r o j e c t s  i n s u f f i c i e n t l y  funded.



The Division of Legislative Audit cor,ducted a performance review of 
construction projects under the control of the Department of Transportation 
and Public Facilities. The preliminary report prepared by the Division, 
which was presented to the Legislative Budget and Audit Committee on
March 24, -1980, stated in part:

It is common practice within DOT/PF to transfer authorizations 
between projects for a variety of reasons, such as expanded project 
scopes, inadequate initial budgets or overexpenditure of final 
project budgets. However, according to two Attorney General opinions 
dated April 26, 1974 and February 29, 1980, transfers of a material 

portion of project authorizations on many projects funded by General 
Obligation Bond proceeds cannot be made between projects. This 
applies regardless of whether the project authorization is considered 
an appropriation or an allocation. Even if a scheduled orojer.t is 
found to be no longer feasible, that project's authorisation cannot
be transferred to another project or be used to create a new project.

According to the opinions, neither the Executive Branch nor the 
Legislature have the authority to materially alter the voter- 

approved funding proportions of certain bond issues.

The Department of Transportation and Public Facilities disagreed with 
the report, and felt that transfer of funds is legal, given a recent 
Attorney General opinion and appropriate executive review and approval.
The Office of the Ombudsman found three separate Attorney General opinions 
discussing the legality of transferring bond funds from the original 
voter approved projects. The most recent opinion, dated July 23, 1980, 
states in part:

There simply exists neither rhyme nor reason to apply the overly 
broad dicta of judicial rulings from the earlier part of the century 
to an entirely different situation. It makes sense to list proposed 
projects. It also makes sense to set out the estimated cost of 
each (p iject). To the extent tf"»t it is feasible, the act's 
administrators should have their v'u.ies or guidelines prescribed by 
law. It makes no sense, however, to be frozen to each listed 
project when subsequent events prove one or another to be underfunded, 

overfunded, nonexistent, unnecessary, or feasible. It makes sense, 
therefore, to provide for reallocations between projects within the 
overall limits of an appropriation. This is what the legislature 
has clone. We think it is legal.

We concede that the practice could he abused to work a fraud on the 
electorate. Very few practices are, however, free from this defect. 
Government officials always possess the raw power to abuse the 
processes entrusted to them and work a fraud on the public. They 

can be, and generally are, called to account if they do so. But 
there is no record here of any abuse of power c- fraud, So long as 
reallocations have a rational basis, there will be no fraud on the 
electorate.



A l t h o u g h  t r a n s f e r r i n g  bond funds from one v o t e r  a p p roved p r o j e c t  to 
a n o ther m a y  be t echnical ly legal. . . " t h e  p r a c t i c e  could b e  a bused to 
w o r k  a f raud on the electorate."  In this case two s p e c i f i c  c o n s t r u c t i o n  
p r o j e c t s  w e r e  a u t h o r i z e d  by the electorate, and then a f t e r  t h e s e  p r o j e c t s  
w e r e  found to be infeasible, the a u t h o r i z e d  funds w e r e  t r a n s f e r r e d  to 
other p r o j e c t s  w i t h o u t  v o t e r  approval. W h e t h e r  the p u b l i c  was d e f r a u d e d  
or s i mply m i s l e d  is largely academic. In e ither case the p r a c t i c e  
should be eliminated.

If any p r a c t i c e s  are free from p o t e n t i a l  fraud, v o t e r  a p p r o v a l  of b o n d  
p r o p o s i t i o n s  should be. The p o t e n t i a l  exists for p r o j e c t s  to b e  a d d e d  
to a b o n d i n g  p a c k a g e  solely to o btai n r e g i o n a l  votes. A f t e r  the tota l 
p a c k a g e  is a p p roved  these p r o j e c t s  can the n be abandoned; the p o l i t i c a l  
o b j e c t i v e  h a v i n g  been achieved. This p o t e n t i a l  s hould a l s o  be e l i m i n a t e d .

T e l e v i s i o n  Town M e e t i n g s  P r o j e c t  (Ombudsman C o m p l a i n t  A79-1012)

The T e l e v i s i o n  Town M e e t i n g s  P r o j e c t  c o n s i s t e d  of three pha ses: 1)
survey r e s e a r c h  t h ro ugh q uestionnair es, 2) T e l e v i s i o n  T o w n  Meetings,  
and 3) a final r e p o r t  including a ten m i n u t e  film.

F u n d i n g  for the p r oj ect flowed from bonds issued p u r s u a n t  to C h a p t e r  138 
SLA 1978. A p p l i c a b l e  c o n s t i t u t i o n a l  and s t a t utory p r o v i s i o n s  are:

1. AS 24.30.037:

G e n e r a l  o b l i g a t i o n  bond bills. A  bill a u t h o r i z i n g  the i s s u a n c e  
of genera l o b l i g a t i o n  bonds c r e a t i n g  a state d e b t  for c a p i t a l  
i m p r o v e m e n t s  shall c o n t a i n  a s t a t e m e n t  of the scope of each 
p r o j e c t  included in the p r o p o s e d  b o n d  issue. The s t a t e m e n t  
shall include a brief d e s c r i p t i o n  of each c a p i t a l  i m p r o v e m e n t  
project, its location, and, in dollars, that p o r t i o n  o f  the 
t otal bond issue to be allo cated to the project.

2. AS 15.15.040 (b):

(b) The lieute n a n t  g o v e r n o r  s hall p r e p a r e  and issue o r  m a k e  
a v a i l a b l e  w i t h  each sample b a l l o t  for a s p ecial e l e c t ion, the 
s t a t e m e n t  p r o vided for in AS 2 4 . 3 0 .037 of the s c o p e  of eac h 
p r o j e c t  included in a p r o p o s e d  g e n e r a l  o b l i g a t i o n  bond issue 
c r e a t i n g  a state d e b t  for capital i m p r o v e m e n t s  t h a t  is s u b m i t t e d  
to the el ecto r a t e  for r a t i f i c a t i o n  under AS 1 5 . 1 5 . 0 3 0 ( 1 1 ) .
The s t a t ement of scope for each p r o j e c t  shall be the same 
s t a t e m e n t  included in the a u t h o r i z a t i o n  bill. W h e n  a b a l l o t  
p r o p o s i t i o n  is submitted to the voters at a p r i m a r y  or a 
s p e c i a l  election a s t a t ement the same as that p r o v i d e d  for in 
the e l e ctio n p a m p h l e t  u n d e r  AS 15.57.010(2) shall be m a d e  
a v a i l a b l e  w ith each sa mple ballot.



3. A r t i c l e  IX, S e c t i o n  8, C o n s t i t u t i o n  O f  t h e  S t a t e  of  A l a s k a :

Se ction 8. State Debt. No state d e b t  shall be c o n t r a c t e d  
unless author i z e d  by law for c a p i t a l  i m p r o v e m e n t s  and r a t i f i e d  
by a m a j o r i t y  of the q u a l i f i e d  v o t e r s  of the State w h o  v o t e  on 
the questio:,. The State may, as p r o v i d e d  by law and w i t h o u t  
ratification, c o n t r a c t  d e b t  for the p u r p o s e  of r e p e l l i n g  
invasion, s u p p r e s s i n g  i n s urrection, d e f e n d i n g  the S t a t e  in 
war, m e e t i n g  n a t u r a l  disasters , or r e d e e m i n g  i n d e b t e d n e s s  
ou t s t a n d i n g  at the time this c o n s t i t u t i o n  b e c o m e s  effe ctive.

|The L e g i s l a t u r e  a p p roved a b o n d  p a c k a g e  to p l a c e  b efore the v o t e r s  that  
Iprovided for:

T r a n s p o r t a t i o n  Systems P l a n n i n g  
T r a n s p o r t a t i o n  Projects P l a n n i n g  
H i g h w a y  Research P r o g r a m

T OTAL

$ 4 , 0 9 8 , ICO 
103,700 
600,000

$4,801,800

he b udget  d e s c r i b e d  T r a n s p o r t a t i o n  S y s t e m s  P l a n n i n g  as efforts r e l a t e d  
o the i m p l e m e n t a t i o n  of statewide, r e g i o n a l  and local t r a n s p o r t a t i o n  
studies and the data, inf ormation, m a p p i n g  and graphics s e r v i c e s  to 
.upport the T r a n s p o r t a t i o n  studies.

’he Ballot Q u e s t i o n  that w e n t  to the v oter s stated:

Shall the State of A l a s k a  issue its g e n e r a l  o b l i g a t i o n  bonds in 
the p r i n c i p a l  amount of not m o r e  than $ 88,4 5 0 , 0 0 0  for the p u r p o s e  
of p a y i n g  the cost of highway, ferry, airport, local s e r v i c e  
roads and trails c o n s tr uction, c o n s t r u c t i n g  and e q u i p p i n g  m a i n t e n a n c e  
facilities, and p l a n n i n g  v a rious t r a n s p o r t a t i o n  p r o j e c t s ? (emphasis 
a d d e d ) .

ie Summary of P r o p o s i t i o n  for the v ot ers provided:

This proposal, if approved, w o u l d  p r o v i d e  for the i s s u a n c e  of 
general o b l i g a t i o n  bon ds of the State in the amount of $ 8 8 , 4 5 0 , 0 0 0  
to p r o v i d e  funding for highway, ferry, a i r p o r t  and local s e r v i c e  
roads and trails constr uction, for c o n s t r u c t i n g  and e q u i p p i n g  
c e r t a i n  t r a n s p o r t a t i o n  m a i n t e n a n c e  fac ilities, and for p l a n n i n g  
t r a n s p o r t a t i o n  projects. The funds w o u l d  be allocated as follows:

P R O J E C T L O C A T I O N A MOUN T

(1) Planning, p r o j e c t
p l a n n i n g  and r e s e a r c h

S t a t e w i d e $4,801,800

ere is no s p e c i f i c  m e n t i o n  in the C a p ital B u d g e t  P r oject J u s t i f i c a t i o n  
atement, the Ballot Q u e s t i o n  or the S u mmary of P r o p o s i t i o n  of the 
levision T o w n  Meetings. The b u d g e t  and b a l l o t  p r o p o s i t i o n  only m e n t i o n  
ansport ation planning, yet o n l y  a p p r o x i m a t e l y  50% of the p r o j e c t  deals



with t r a n s p o r t a t i o n  specifically. The o t h e r  50% deals w i t h  n o n - t r a n s­
portation p ublic facilities or g e n e r a l  g o v e r n m e n t a l  r e v e n u e / t a x a t i o n  
spending questions.

In r e v i e w i n g  the t e s t i m o n y  and records a s s o c i a t e d  w i t h  t h i s  project, w e  
feel the f ollowing d e f i c i e n c i e s  and i r r e g u l a r i t i e s  have o c c u rred:

The use of b o n d  m o nies for the T e l e v i s i o n  Town M e e t i n g s  w a s  
an improp er e x p e n d i t u r e  of bond funds. The b a l l o t  q u e s t i o n  
did not m e n t i o n  such a p r o j e c t  as required by A S  24.30.037 and 
AS 15.15.040(b). Indeed, the bond p r o p o s a l  did n o t  even 
m e n t i o n  p u b l i c  facilities p l a n n i n g  for n o n - t r a n s p o r t a t i o n  
p r o j e c t s .

Further, the thrust of the e ntire p r o j e c t  w a s  d i r e c t e d  
toward b u d g e t a r y  p riorit ies r a t h e r  than the p l a n n i n g  of 
specifi c c a p i t a l  improvements. The use of bond m o n i e s  for 
a project, the d ire ct r esult of w h i c h  is an a t t i t u d e  s urvey  
rather than a tangible capi tal improvement, v i o l a t e s  the 
A laska Constitut ion, A r t i c l e  IX, S e ction 3.

Legal argument s aside, we do not b e l iev e it is fair to use m o n e y  for a 
project the voters could not reaso n a b l y  have inferred from the b a l l o t  
question.



C o n c l u s i o n

In the Tele vi s i o n  Town M e e t i n g  complaint, m o n e y  was e x p e n d e d  on 
a p r o j e c t  that the e l e c t o r a t e  could not hav.i easily b e l i e v e d  w o u l d  
have b e e n  included w i t h i n  the language of the bond p r o p o s i t i o n .  In 
the second com pl a i n t  i n v e s t i g a t e d  by this office, the b o n d  funds 
w e r e  dramat i c a l l y  "r eallocated" causing the d emi se of t w o  b ridge 
c o n s t r u c t i o n  projects a u t h o r i z e d  by the electorate.

In b o t h  of the complaints, voter a pproved bond funds w e r e  not sp ent 
as d e s c r i b e d  in the b o n d  a u t h o r i z a t i o n  acts, and as s t a t e d  in the
bond p r o p o s i t i o n s  on the ballot. The e l e c t o r a t e  is b e i n g  m i s l e d  as
to what, expenditures  are b e i n g  approved, and to w h a t  e x t e n t  funds m a y  
b e  "reallocated" to othe r projects. The F l o r i d a  S u p r e m e  C o u r t  state'., 
in O v e n  v. Ausley, 143 So. 588, 589(1932):

...it is a v i o l a t i o n  of an e lemental p r i n c i p l e  in the
admini s t r a t i o n  of p u b l i c  funds for those w h o  are c h a r g e d  
w i t h  the trust of t h e i r  p r o p e r  expe nd i t u r e  not to a p p l y  
such funds to the p u r p o s e  for w hic h they are raised. W h e n  
an enforced  c o n t r i b u t i o n  is exacte d from the p e o p l e  b y  the 
power of taxation, it is for a specific p u b l i c  p u r pose,  and 
the fund so raised is a trust fund in the hands of t h e  legal 
custod ians of it.

The p r o b l e m s  identi fied in these two co mplaints could be p r e c l u d e d  
from h a p p e n i n g  in the future if the following m e a s u r e s  a r e  adopted:

1. All general o b l i g a t i o n  bond acts should be c a r e f u l l y
written, w i t h  each p r o j e c t  d e s c r i b e d  in s u f f i c i e n t  
detail to i n f o r m  the electorate. (See AS 24.30.037)

2. AS 24.30.037 should be amended to state that e a c h  p r o j e c t
has an " appro priation" (rather than "allocation") , and
that this a p p r o p r i a t i o n  m a y  not be r e a p p r o p r i a t e d  to o ther 
pr o j e c t s  w i t h o u t  v o t e r  approval.

3. The b allot for all b o n d  p r o p o s i t i o n s  should s t a t e  that the 
bond funds m a y  not be r e a p p r o p r i a t e d  to other p r o j e c t s  
w-‘chout voter approval. (See AS 15.15.040)

ubmit t e d  this 10th day of F e b r u a r y  1981.

Solutio n

O m b u d s m a n
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- r V . f l
CrP--* -Mr. Frank F l a v i n ,  Ombudsman 

O f f i c e  o f  the  Ombudsman 
840 K S t r e e t ,  Room 203 
Anchorage, A laska 99501

Re: Ombudsman Compla in t ,  A79-1012
Dear Mr. F l a v i n :
P lease  accept t h i s  l e t t e r  as the response o f  the  Department o f  
T ran sp o r t a t i o n  and P u b l i c  F a c i l i t i e s  to y ou r  Compla int  A79 -1012 .
1 .  Not a p p l i c a b l e  t o  t h i s  Department.
2.  We do not p lan  a t  t h i s  t ime to re imburse the  bond funds on o u r

own i n i t i a t i v e .  We w i l l ,  o f  c ou r se ,  be guided by Bond Counse l 
and w i l l  be r e sp on s i v e  t o  any l e g i s l a t i v e  enactment.
I f  t h e re  a re  any f u t u r e  T e l e v i s i o n  Town Meetings funded by t h i s  
Department,  we w i l l  c e r t i f y  the funding sou rce  in  advance .

* 4 ,  5 ,  6 & 7 a re  a l l  under rev iew as t o  t h i s  Depar tment 's  invo lvemen t
and as t o  what l a t i t u d e  we have a t  t h i s  da te  in  tho  imp lemen ta t ion
o f  these recommendations.

As t o  you r  f i n a l  two recommencations,  ,e w i l l  be happy t o  work w i th  
the D iv i s i o n s  o f  Pe rsonne l  and L e g i s l a t i v e  Audit  t o  a s s i s t  them i n  
any i n v e s t i g a t i o n s  they  a r e  asked to  conduct .

S i n c e r e l y ,

Rober t  W. Ward 
Commissioner

I



A SPECIAL REVIEW OF 
THE DEPARTMENT OF TRANSPORTATION 

AND PUBLIC FACILITIES 
PUBLIC PARTICIPATION PROJECT

February 7, 1980

Commissioner, Department of Trans­
portation and Public Facilities

Deputy Commissioners, Department of Trans­
portation and Public Facilities

Robert W. Ward

Ron B. Lind 
John Bates 
Patrick P. Ryan 
Ray Shumway
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FINANCE DIVISION  
T H E  L E G I S L A T U R E  /  POUCH WF— STATE CAPITOL

i
BUDGET AND AUDIT COMMITTEE j  JUNEAU. ALASKA 99B11

Feburary 14, 1980

Members of the
Legislative Budget and Audit Committee:

In accordance with the provisions of Title 24 of the Alaska 
Statutes, the attached report is submitted for your review:

A SPECIAL REVIEW OF 
THE DEPARTMENT OF TRANSPORTATION 

AND PUBLIC FACILITIES 
PUBLIC PARTICIPATION PROJECT

January 7, 1980

Gerald L. Wilkerson, CPA 
Legislative Auditor 
Division of Legislative AuJit
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2. Due to delays in the submission and approval of the FY 
'80 Transportation Planning Annual Work Program, the 
Department established a special project number in June 
of 1979 as a temporary account for expenditures. 
Primarily between the beginning of FY '80 and the time 
federal approval was obtained on the Annual Work Program 
(AWP), this one account was used as a cost accumulator 
for all expenditures incurred on planning projects 
covered by the AWP, including the Television Town 
Meeting project. The special account is funded by 
Chapter 138, SLA 1978 general obligation bond proceeds.

As of December 31, 1979, this temporary account had 
accumulated over 4,400 transactions totaling in excess 
of $1,200,000. The Department has attempted to identify 
and transfer to a separate account, those expenditures 
relating to the Television Town Meeting project.

During our review, we did not audit the total charges 
to this temporary account to determine if the Department 
did in fact identify all Town Meeting costs.
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ORGAN IZAT ION  AND FUNCTION

At the November 7, 1978 general election, the people of 
Alaska approved bonding proposition number 5 (Chapter 138,
SLA 1978),. which provided for the issuance of general obli­
gation bonds in the amount of $88,450,000 for the purpose of 
paying the cost of highway, ferry, airport, local service 
roads and trail construction, constructing and equipping 
maintenance facilities, and planning various transportation 
projects. Of that total amount, appropriated to the Department 
of Transportation and Public Facilities, $4,801,800 was 
allocated to project planning and research, statewide. One 
project funded by this allocation is the Public Participation 
Project, commonly referred to as the T.V. Town Meetings.

A reimbursable services agreement between the Department and 
the Office of the Governor's Alaska Public Forum Office 
(APF) provided $438,350 of bond funds to develop and implement 
a program designed to involve Alaska residents in determining 
the priorities for the construction of capital facilities.
APF contracted with Media Group Alaska, Inc. to perform the 
project task in three phases - survey research, media production 
(T.V. Town Meetings) and a final report.

The T.V. Town Meetings were intended to provide an alternative 
to the traditional public hearing process by using television 
and opinion sampling to obtain the views of the public.

Seven separate programs were produced in Anchorage and were 
broadcast live, via satellite, respectively to the communities 
of Juneau, Fairbanks, the Kenai Peninsula, the Matanuska 
Valley, Anchorage, Sitka and Ketchikan.
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AUDITOR'S CONCLUSIONS

The validity of the bonds is not inpaired.

All legal counsel involved in our review concur that 
the expenditure of bond proceeds for the Television 
Town Meetings is of no concern to the bondholders. The 
rights of the bondholders are unaffected in that the 
bonds were validly authorized and are general obli­
gations of the State. The holders rely on the full 
faith;, and credit of the State to pay the bonds.

The expenditure of Chapter 138, SLA 1978 bond proceeds 
in relation to certain general topics discussed during 
the T.V. Town Meetings is apparently legal. However, 
we question the judgement of the project administrators1 
inclusion of the general topics in the television 
programs.

Legal counsel agree that the Television Town Meeting 
concept is a valid means of involving the general 
population in planning capital projects. In addition, 
considering the non-specific wording of Chapter 138,
SLA 1978 and that act's exemption from AS 24.30.037 
which requires the inclusion of a statement of the 
scope of each project, the expenditure of bond proceeds 
for transportation planning via the T.V. Town Meetings 
appears proper.

However, legal opinions conflict in light of the project's 
inclusion of general topics such as the-Permanent Furd, 
tax relief, d-2, prisons, the capital move, loan programs 
and residency in the T.V. Town Meetings.

The Attorney General's Office writes, in part:

While one might question whether the 
program participants may have been 
over zealous in their attempts to pep 
up the program— inevitably asking their 
own favorite* questions as a result, we 
cannot say that the questions asked 
violated the underlying law or consti 
tuted an impropriety. In making that 
determination we are mindful that hind­
sight is always 20/20, and that therefore,



the only reasonable way of judging the 
'matter is to place oneself in the shoes of 
the program participants at the time they 
were acting on the matter. One must 
remerrbar that this *as a town meeting— an 
attempt to replace the traditional hearing 
with a new media concept. As discussion 
at traditional public hearings sometimes 
strays from the basic purpose, so did 

• discussion at this meeting. That oc­
casional deviation does not make tra­
ditional public hearings "illegal”— nor 
did it make the town meeting illegal.

The Legislative Affairs' Division of Legal Services
disagrees by stating:

A major complication arises here 
because of the iriection into the 
programs of matte which have an 
extremely tenuous or no relationship 
to planning capital improvements 
even in the broadest sense. Sub­
stantial portions of the programs 
were devoted to such matters.
Obviously, even in a public hearing, 
extraneous matter does come up.
Here, however, clearly extraneous 
matter was directly injected into 
the programs. While such topics 
as income tax repeal, state loan 
programs, the permanent fund and _ 
d-2 are of public concern, they 
clearly have no logical and direct 
connection with constructing capital 
improvements. Devoting bond proceeds 
to these kinds of topics is clearly 
an improper use of the proceeds.

The bond counsel firm of Orrick, Herrington, Rowley and
Sutcliffe concludes:

•

The non-related questions were in the 
minority, but there were so many of 
them that it is difficult to dismiss 
all of them on the basis of spurring 
viewer interest. Nevertheless, the 
programs were still centered around
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transportation projects, and, giving 
‘the state agencies and officers who 
expended the funds the benefit of a 
strong presumption of regularity and 
allowing them a maximum amount of 
reasonable discretion, as we believe 
the courts would do, we conclude that the 
expenditures in question were not illegal 
under the Constitution or the statute.

Although legal to the letter of the lav?, we do hot 
believe the inclusion of the general topics in the 
prograin was in good judgement and the relation, if any, 
of those topics to transportation planning was tenuous 
at best. In order to ensure the integrity of the 
State's bonding ability and to maintain public support, 
we recommend that future general planning be funded 
through the General Fund and that all bonding legislation 
be written project specific and in accordance with the 
provisions of AS 24.30.037.

3. ~7TS of December 31 , 1979, we estimate that $465,780 of 
Chapter 138, SLA 1978 bond proceed expenditures were 
incurred by the Department of Transportation and Public 
Facilities (DOT/PF) and the Alaska Public Forum.

Due to the scope constraints described on page 4 of 
this report, financial activity not finalized and poor 
project accounting by DOT/PF, we were unable to determine 
the total cost of the Town Meeting project as of December 31, 
1979. However, it appears that the majority of the 
project's financial activity has been completed and 
most of the Department's costs have been identified. 
Therefore, the above amount reasonably approximates 
total bond funds expended. Other project costs charged 
to General Fund operating accounts are not included 
since they do not pertain to the purpose of our review.

The oond fund expenditures were made in the following 
three major areas:

1. Department of Transportation and
Public Facilities Costs $ 56,647

(The majority of costr were salaries 
for the project directors and telephone 
operators and their related travel.)
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2. Alaska Public Forum Costs 
(These costs include salaries
for temporary project employees, 
related travel, advertisement and 
other Forum expenses.)

3. Alaska Public Fcrum contract with
Media Group Alaska, Inc.

Total Estimated Bond Fund Expenditures

68

360 

$4 85
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Mr S. HikmOKD. EDYmOF.

DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

ornci or jh[ coumswm
po u ch  z
JUNEAU, ALASKA 99811 
(TELEX 45-328)

March 8 ,  1980 
000H RECEIVED

MAR 10 1380

L E G I S L A T I V E
A=UCriT

Gerald L. W i lke r son ,  CPA 
L e g i s l a t i v e  Aud i to r  
O iv is ion  o f  L e g i s l a t i v e  Audit  
Pouch WF
Juneau, AK 99811 
Dear Mr. W i lke rson :
I have reviewed you r  p re l im in a ry  r e p o r t  on "A Specia l Review o f  the 
Department o f  T ran sp o r t a t i o n  and Pub l i c  F a c i l i t i e s ,  Pub l i c  P a r t i c i p a ­
t ion  P r o j e c t ,  February 7 ,  1980" and f i n d  th a t  I agree with you r  
A ud i to r ' s  Conc lus ions ,  numbers one and th ree .
I do not agree with y ou r  conc lus ion  number two because I f e e l  tha t  
the expendi tu re o f  the bonds on genera l t o p i c s ,  as they v/ere included 
in the T.V. Town Meetings, were c l e a r l y  l e g a l  and tha t  you r  Aud i to r ' s  
Conc lusions should be w r i t t e n  to  s t a t e  tha t  they were l e g a l .
In my view, the i n c lu s i o n  o f  the genera l t op ic s  was d e s i r a b l e  and 
necessary to inc rease  the i n t e r e s t  in the programs as we l l  as 
cont inue to demonst rate to the pub l ic  t h a t  the use o f  S ta tp  funds, 
f o r  any purpose , decreases the amount a v a i l a b l e  f o r  o th e r  uses .
Too many times vie t r y  to  s im p l i f y  the d is cu s s ion s  to the po in t  
where they a re  not  r e a l i s t i c  when app l i e d  to  the actua l  s i t u a t i o n .

C • ■*

Rober t  W. Ward 
Commissioner

8
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T H E  L E G I S L A T U R E
FINANCE DIVISION 

POUCH WF— STATE CAPITOL
BUDGET AND AUDIT COMMITTEE JUNEAU. ALASKA £9311

March 12, 1980

Members of the
Legislative Budget and Audit Commitcee:

We have reviewed the Department of Transportation and Public 
Facilities1 response to our Preliminary Report. Our comments 
follow:

Auditor's Conclusion No. 2

The Department disagrees with our conclusion by stating, in 
part, " . . .  that the expenditure of the bonds on general 
topics, as they were included in the T.V. Town Meetings, 
were clearly legal and that your Auditor's Conclusions 
should be written to state that they were legal".

Had the results of our review shown that the expenditures 
were "clearly legal", we would have reported s o . However, 
considering the conflicting legal opinions obtained during 
our review, the final ceciisi.;,; of the expenditures' legality 
would have to be made by a court of law.

Therefore, we reaffirm our Auditor's Conclusion No. 2.

Gerald L. Wilkerson, CPA 
Legislative Auditor 
Division of Legislative Audit
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D E P A R B I E I V T  O F  R F V K X F E
OFFICE Of THE COMHISSIONEK

JAYS. HaHMOND, GOVERNOR

POUCH S
JUNEAU. ALASKA 99811

Apr i l  21 ,  1981

Th-; Honorable P a t r i c k  M. Rodey 
Chairman
Senate J u d ic i a r y  Committee 
Room 207 -  Capito l Bu i ld ing 
Juneau, Alaska
Dear Senato r  Rodey:
Re: Senate B i l l  No. 423
Senate B i l l  No. 423 ,  an Act r e l a t i n g  to a l l o c a t i o n s  f o r  p r o j e c t s  f inanced 
by general o b l i g a t i o n  bonds, was int roduced in the Senate on Apr i l  15,  1S81 
and was r e f e r r e d  to the Senate S ta te  A f f a i r s ;  J ud ic ia r y  and Finance 
Committees. Subsequently on Apr i l  16, 1981,  Senator  F ische r ,  Chairman, 
Senate S ta te  A f f a i r s  Committee waived r e f e r r a l  on Senate B i l l  No. 423 
and the b i l l  was r e f e r r e d  to  the Senate J u d ic i a r y  and Finance Committees.
For  the cons ide ra t ion  o f  the Senate J u d ic i a r y  Committee, I am enc los ing  
a copy o f  a F isca l  Note prepared by Mr. Anselm Staack , Treasury C omp t ro l l e r ,  
Department o f  Revenue concerning the proposed l e g i s l a t i o n .

Si

R. D. Stevenson 
Specia l A ss i s tan t

RDS/rdh
cc:  The Honorable Don Bennett 

The Honorable M. t .  Dankworth 
Co-Chairmen
Senate Finance Committee
Joseph K. Donohue 
Deputy Commissioner 
Department o f  Revenue
Anselm Staack 
Treasury Comptro l le r  
Department o f  Revenue

04-D 2LH



.  .......

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE 

FISCAL NOTE

I. REQUEST
Bill/Resolution No. SE N A T E  B I L L  NO. 423

SB 42 3

Title R e l a t i n g  to a l l o c a t ions for p r o j e c t s  f i n a n c e d  b y  g e n e r a 1 o b l i g a t i o n  bonds. 

Requested b v Se n a t e  State A f f a i r s  C o m m i t t e e  __ Dale 4/15/81

II. FISCAL DETAIL
Agency Affected Dept, of R e v e n u e / D i v .  of B u d g e t  & M g n t . / D O T P F / S t a t e  Bond C o m m i t t ee

Program Category Affected____________________________________ __________ _____
BRU, Program, or Subprogram(s) Affected  ___________________________
(Note: If more than one budget component is affected, separate iine-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands of Dollars)

FY 81 FY 82 FY 83 nY 84 FY 35 . FY 86
J00 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 HOUIPMENT
600 (.AND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND________________
FEDERAL FUNDS_______________
OTHER (Specify Fund Source)______

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section 111)

T h i s  bill would, in effect, r e q u i r e  that a m o u n t s  be a p p r o p r i a t e d  to s pe c i f i c  p r o j e c t s  

in g e n e r a l  o b l i g a t i o n  bo n d i n g  b i l l s  r a t h e r  than use a llocation.

T r a n s f e r s  b e t w e e n  a l l o c a t i o n s  ( p r e s u m a b l y  on a l r e a d y  passed b o n d i n g  bills) for a 

p r o j e c t  c ould not be m a d e  ex c e p t  as p r o v i d e d  for by a d d i t i o n a l  e n a b l i n g  legis l a t i o n .

F i s c a l  i m p a c t s  ar e  p o s si b l e  bu t  i n d e t e r m i n a t e ;  this bil l  redu ce s  a d m i n i s t r a t i v e  

f l e x i b i l i t y  a n d  m a y  c ause a d d i t i o n a l  a d m i n i s t r a t i v e  costs. D O T P F  to submit 

s e p a r a t e  fi s c al  note.

IV DATE APril 1981 PREPARED BY Anse m̂ c> Staack, T r e a s u r y  C o m p t r o l l e r

AGENCY Dept, of Revenue/Treasurv..Dlvision____________

Original: Legislative Finance PHONE 465-2351______________
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/80)
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IN T H E  S E N A T E

I n t r o d u c e d :  4 / 1 6 / 8 1
R e f e r r e d :  H e a l t h ,  E d u c a t i o n  &
S o c i a l  S e r v i c e s  a n d  J u d i c i a r y

B Y  S T I M S O N ,  F I S C H E R , R O D E Y  A N D  K E L L Y  

S E N A T E  B I L L  NO. 4 3 7  

IN THE  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E L F T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A BILL

For a n  A ct  e n t itled: "An Act r e l a t i n g  to c o n f i d e n t i a l  c o m m u n i c a t i o n s  b e t w e e n

s t u d e n t s  an d  ̂ t e a c h e r  sft"

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. AS 0 9 . 2 5  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

Sec. 09.2 5 . 30 0 .  T E A C H E R S’ P R I V I L E G E .  (a) A J l e a c h e H m a y  not be
r ( m  suef

c o m p e l l e d  to d i s c l o s e  a c o n f i d e n t i a l  c o m m u n i c a t i o n  m a d e  to the /teacher 1  

by a st u d e n t  w h i l e  t h e / t e a c h e r l i s  a c t i n g  in the c ou r s e  of his du t i es  if 

the c o m m u n i c a t i o n  is m a d e  p r i v a t e l y  and r e l a t e s  to

(1 ) the p e r s o n a l  a f f a i r s  o f  the s t u d e n t  or the f a m i l y  of the 

s t u d e n t , ^ ^ n d  w o u l d t e n d  to d a m a g e ^ o r  in c r i m i n a t e ^ t h c  s t u d e n t  or the 

f a m i l y  if d i s c l o s e c E R o r

(2 ) the s t u d e n t ' s  us e  of Jo r^ sale o f'^irugs or a l c o h o l i c

', e v e i a 8 e “ - c o w w w t f .
(b) A | t ea c h e r j m a y  d i s c l o s e  a c o m m u n i c a t i o n  d e s c r i b e d  in (a) of 

this s e c t i o n  if

(1 ) the s t u d e n t  w h o  m a d e  the c o m m u n i c a t i o n  g i v e s  p e r m i s s i o n  

to h a v e  it disc l o se d ;  or

(2 ) the s t u d e n t ' s  c o n d i t i o n  p r e s e n t s  a c le a r  a n d  i m m i n e n t  

d a n g e r  to the s t u d e n t  or to o t h e r s  a n d  the [ t e a c h e r ^d i s c l o s e s the c o m­

m u n i c a t i o n  o n l y  to the e x t e n t  n e c e s s a r y  to take e m e r g e n c y  m e a s u r e s

w h i c h  the s i t u a t i o n  demands.

(c) A f t e a c h e r T w h o  in good fa i t h  

a c o m m u n i c a t i o n  d e s c r i b e d  in (a Immune from c i v i 1

^refuses to d i s c l o s e  

[ s i m m

or c r i m i n a l  l i a b i l i t y  for the d i s c l o s u r e  or f a i l u r e  to d i s c l o s e

-1- SB 437

i m .



Sec. 0 9 . 2 5 . 3 1 0 .  A P P L I C A T I O N  O F  T E A C H E R S '  P R I V I L E G E .  AS 0 9 . 2 5 . 3 0 0  

a p p l i e s  to a h e a r i n g  h e l d  u n d e r  the l a w  o f  this s t a t e

(1 ) b e f o r e  a d i s t r i c t  court, the s u p e r i o r  court, the c o u r t  

of a p p e a l s ,  or the s u p r e m e  c o u r t »

(2 ) b e f o r e  a c o u r t  c o m m i s s i o n e r ,  r e f eree, or c o u r t  a p p o i n t e e

(3) b e f o r e  an a g e n c y  or r e p r e s e n t a t i v e  o f  an a g e n c y  of the 

s t a t e or a m u n i c i p a l i t y 5 or

(4) b e f o r e  a n y  o t h e r  f o r u m  of the state, the U n i t e d  States, 

or a n o t h e r  state.

Sec. 0 9 . 2 5 . 3 2 0 .  D E F I N I T I O N .  In AS 0 9 . 2 5 . 3 0 0  - 0 9 . 2 5 . 3 2 0  " t e a c h e r

m e a n s

(1 ) a c e r t i f i c a t e d  e m p l o y e e  w o r k i n g  in a p u b l i c  sc h o o l  in 

the s t a t e w h o  is in a t e a c h i n g ,  s u p e r v i s o r y, adminlstratiyfi^ - C r  o t h e r  

p o s i t i o n  r e q u i r i n g  a t e a c h i n g  c e r t i f i c a t e !

(2 ) an i n s t r u c t o r  or a d m i n i s t r a t o r  w o r k i n g  in a c o m m u n i t y  

c o l l e g e  e s t a b l i s h e d  u n d e r  AS 1 4 . 4 0 . 5 6 0  - 14.4 0 . 6 4 0 .



REPRESENTING STUDENTS OF THE U N IV E R S IT Y  OF A L A S K A  S TA TE W ID E  S Y S T E M

POSITION PAPER: S3 437 (re: Teacher-student confidentiality)

This bill deals not only with primary-secondary 
education, but with community colleges as well. The 
result of the bill would be to improve the confidence 
of students in the confidentiality of private conversations 
with their teachers.

In many cases a particular teacher may be the 
only person a student feels he or she really can talk 
to about a particular personal problem. Teachers are * 
semi-authority figures who deal with young people on 
a regular basis and can provide better counsel than, say, 
the guys in the locker room or on the street corner.
Students should be encouraged to take their problems to 
people with some knowledge and experience.

Teacher-student relationships should be on the same 
confidential level as those of lawyer-client, priest- 
penitent, or doctor-patient. We urge you to pass this 
bill.

--Ken Kirk, Director, ASSA



NATIONWIDE STATUTES DEALING WITH CONFIDENTIALITY:

OREGON: 44.040 Confidential communications. (]) There are
particular relations in which it is the policy of the 
iaw to encourage confidence, and to preserve it inviolate; 
therefore a person cannot be examined as a witness in the 
following cases:

(i) A certificated staff member of an elementary or 
secondary school shall not be examined in any civil action 
or porceeding, as to any conversation between the certificated 
staff member and a student which relates to the personal 
affairs of the student or family of the student, and 
which if disclosed would tend to damage or incriminate 
the student or family. Any violation of the privilege 
provided by this paragraph may result in the suspension 
of certification of the professional staff member as 
provided in ORS 342.175, 342.177 and 342.]80.

(k) A certificated school counselor regularly employeed 
and designated in such capacity by a public school shall 
not, without the conscent of the student, be examined as 
to any communication made by the student to the counselor 
in the official capacity of the counselor in any civil 
action or proceeding or a criminal action or proceeding 
in which such student is a party concerning the past use, 
abuse or sale of drugs, controlled substances or alchoolic 
liquor. Any violation of the privilege provided by this 
paragraph may result in the suspension of certification 
of the professional school counselor as provided in 
ORS 342.]75, 342.]77 and 342.]80. However, in the event 
that the student's condition presents a clear and imminent 
darker to the student or to others, the counselor shall 
report this fact to an appropriate responsible authority 
or take such emergency measures as the situation demands.

North Carolina: 8-53.4. School counselor privilege. No person
certified by the State Department of Public 
Instruction as a school counselor and duly appointed 
or designated as such by the governing body of 
a public school system within this State or by the 
head of any private school within this State shall 
be competent to testify in any action, suit, or 
proceeding concerning any information acquired 
in rendering counseling services to any student 
enrolled in such public school system or private 
school, and which information was; necessary to 
enable him to render counseling s;ervices; provided, 
however, that this section shall not apply where 
the student in open court waives the privilege



conferred; provided further that the preciding 
judge may compel such disclosure*, if in his 
opinion the same is necessary to a proper 
administration of justice. (]97], c., 943.)

Nevada: 49.290 Counselor and pupil privilege. 1. As used in this
section, "counselor" means a n^rsnn_who is regularly 
employed hy  ̂ pubi j? otjjri-,af ° school j_n t .hi^ ntnf .a  m  
a r .n n n s p ) n r  pgycfaal£j.gistor psychological examiner for the 
purpose of counseling pupils, and who a valid certificate
issued by the superintendent of public instruct-1' tn authorizing 
the_hnlder to snoaa^ in pupil counselingT T . Except for 
communications relating to any criminal offense the 
punishment for which is death or life imprisonment, 
communications by a pupil to a counselor in the course 
of counseling or psychological examination are privileged 
communications, and a counselor shall not, without the 
consent of the pupil, be examined as a witness concerning 
any such communication in any civil or criminal action 
to which such pupil is aiparty.

49.291 Teacher and pupil privilege. 1. As used in this 
section, "tacher" means a person who is regularly 
employed by a public or private school in this state as
a teacher or administrator, and who holds a valid
certificate issued by the superintendent of public 
instruction authorizing the holder to teach or perform 
administrative functions in schools. 2. Communications 
by a pupil to a teacher concerning the pupil's possession 
or use of drugs or alcholic beverages made while the 
teacher was counseling or attempting to counsel such pupil 
are privileged communications and the teacher shall not, 
without the consent of the pupil, be examined as a 
witness concerning any such communication in any civil 
or criminal action to which the pupil is a party.

Michigan: 600.2]65 School teachers and employees; disclosing of
students' communications. Sec. 2]65. No teacher, guidance 
counselor, school executive or other professional person 
engaged in character building ir. the public schools 
or in any other educational institution, including any 
clerical worker of such schools and institutions, who 
maintains records of students' behavior or who has such 
records in his custody, or who receives in confidence 
communications from students or other juveniles, shall 
be allowed in any proceedings, civil or criminal, in 
any court jf this state, to disclose any information 
obtained from him by such records or such communications; 
nor to produce such records or transcript thereof, 
except that any such testimony may be given, with the 
conscent of the person so confiding or to whom such 
records relai e, if such person is 21 years of age or 
over, or, if such person is a minor, with the conscent 
of his or her parent or legal guardian.
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Montana; 26-1-809. Confidential communications by student to 
employee of educational institution. A counselor, 
psychologist, nurse, or teacher employed by any 
educational institution cannot be examined as to 
communications made to him in confidence by a duly 
registered student of such institution. However, this 
provision shall not apply v .ere conscent has been 
given by the student, if nrc a minor, or, if he is a 
minor, hy the student and nis parent or legal guardian.

Connecticut: Sec. 10-154a. Professional communications between
teacher or nurse and student. Surrender of physical 
evidence obtained from students, (a) As used, in this 
section, (1) "school" means a public school as defined 
in section 10-183b or a private elementary or 
secondary school attendance at which meets the 
requirements of section 10-184; (2) a "professional
employee" means a person employed by a school who (A) 
holds a certificate from the state board of 
education, (E) is a member of a faculty where 
certification is not required, (C) is an administration 
officer of a school, or (D) is a registered nurse 
employed by or assigned to a school; (3) a "student" 
is a person enrolled in a school; (4) a "professional 
communication" is any communication made privately 
and in confidence by a student to a professional 
employee of such student's school in' the course of 
the latter's employment.

(b) Any such professional employee shall not be 
required to disclose any information acquired 
through a porfessional communication with a student, 
when such information concerns alcohol or drug abuse 
or any alcoholic or drug problem of such student 
but if such employee obtains physical evidence from 
such student indicating that a crime has been or is 
being committed by such student, such employee shall 
be required to turn such evidence over to school 
administrators or law enforcement officials within 
two school days after receipt of such physical 
evidence, provided if such evidence is obtained 
less than two days before a school vacation or the end of 
a school year, such evidence shall be turned over 
within two calendar days ifter receipt thereof, 
excluding Saturdays, Sundays, and holidays, and 
provided further in no such case shall such employee 
be required to disclose the name of the student from 
who he obtained such evidence and such employee shall 
be immune from arrest and prosecution for the 
possession of such evidence obtained from such 
student.



(c) Any physical evidence surrendered to a school 
administration pursuant to subsection (b) of this section 
shall be turned over by such school administrator 
to the commissioner of consumer protection or the 
appropriate law enforcement agency within three days 
after receipt of such physical evidence, for its 
proper disposition, provided if such evidence is 
obtained less that htree days before a school vacation 
or the end of a school year, such evidence shall be 
turned over within three calendar days from receipt 
thereof, excluding Saturdays, Sundays, and holidays.

(d) Any such porfessional employee who, in good 
faith discloses or does not disclose, such professional 
communication, shall be immune from any liability, 
civil or criminal, which might otherwise be incurred 
or imposed, and shall have the same immunity with 
re rpect to any judicial proceeding which results from 
such disclosure.

-203. Confidential relations and communications. There 
are particular relations in which it is the policy of the 
law to encourage confidence &r>d to preserve it inviolate; 
therefore, a persor cannot be examined as a witness in 
the following cases:

6. Any certificated counselor, psychologist or psychological 
examiner, duly appointed, regularly employed and designated 
in such capacity by any publi or private school in this 
state for the purpose of counseling students, shall be 
immune from disclosing, without the consent of the 
student, any communication made by any student so 
counseled or examined in any civil or criminal action to 
which such student is a party. Such matters so communicated 
shall be privileged and protected against disclosure.

Iowa: No qualified school guidance counselor, who has met the
certification and approval standards of the department of 
public instruction as provided in section 257.25, subsection 
9, who obtains information by reason of his employment as 
a qualified school guidance counselor shall be allowed, in 
giving testimony, to disclose nay confidential communications 
properly entrusted to him by a pupil or his parent or 
guardian in his capacity as a qualified scnool guidance 
counselor and necessary and proper to enable him to perform 

his duties as a qualified school guidance counselor.
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dcring relationships in a commercial world, 
can hardly be said 10 have delegated to the 
landlord an exclusive prerogative of the sov­
ereign. As in Flagg Bros., the statute at 
issue permits but doe' not compel creditor 
silf-help.

In enacting the distraint procedures, the 
state only announced the circumstances un­
der which a private individual may act. 
When a private person merely lakes advan- 
tage of a self-help remedy recognized by the 
state, his actions are not attributable to the 
state.— Aldisert, J.

— CA 3; Luria Brothers &. Co., Inc. v. 
Allen. 3/15/82.

M ass Media
COURT PROCEEDINGS—

Television station's First Amendment 
right to gather news is not viokt-'d by feder­
al district court order that refused to allow 
broadcast coverage o f lawsuit settlement ne­
gotiations, held in federal courthouse pursu­
ant to court order, that were open to non- 
broadcast press coverage.

A television station seeks a writ o f man­
damus requiring a federal district judge to 
allow television broadcast coverage o f nego­
tiations undertaken in a federal courthouse 
to settle a lawsuit. The suit was filed by five 
registered voters against the Colorado gov­
ernor and other state officials and sought to 
have a three-judge court appointed to for­
mulate a redistricting plan ror the state 
prior to the 1982 congressional election. 
The case was assigned to the respondent 
judge, who ordered the governor and meir. 
bcrs or the legislature to attempt to work 
out a compromise redistricting plan. When 
the negotiators reported their lack of prog­
ress. they were directed to a jury room and 
ordered to continue their efforts. Later in 
the day. negotiations continued in a magis­
trate’s courtroom. The negotiations were 
unsuccessful and the lawsuit later went to 
trial. The trial court permitted the press to 
be present during the negotiations, but de­
nied a request that television cameras be 
allowed in the meeting rooms, citing Rule 
16 of the local rules o f practice for the 
Colorado district courts, which prohibits the 
use of cameras in the courthouse.

The television station contends that the 
court’s ruling violated its First Amendment 
right to gather news. The First Amendment 
does not guarantee the media a constitu­
tional right to televise inside a courhouse, 
and courts may impose restrictions upon 
media access to courtrooms and courthouse 
premises when necessary to protect and fa­
cilitate the proper administration of the ju­
dicial system. It is not necessary to consider 
whether application of Rule 16 could, under 
different circumstances, infringe upon the 
media’s First Amendment r.ghts. It is

enough to conclude that it did not do so in 
this case.

The television station was not denied ac­
cess to the meetings. Its representative was 
free to attend, take notes, and disseminate 
any information obtained. The room in 
which the initial meeting was held was 
small and space was limited. Jury triais 
were taking place elsewhere in the court­
room. Under these circumstances, the po­
tential for disruption of the meeting aisd 
other judicial proceedings outweig.ted any 
benefit to the television station and the 
public from a visual presentation of the 
meeting room.—Seymour, J.

— CA 10; Combined Communications 
Corp. v. Finesilver. 3/17/82.

PRIVILEGE—
Journalists enjoy qualified common law 

privilege against disclosure of confidential 
sources in Washington civil aclions, and, if 
reporter’s interest in nondisclosure is sup­
ported by need to preserve confidentiality, 
this privilege can only be overcomeiiy show­
ing that underlying claim is meritorious, that 
information sought is necessary to such 
claim, and that reasonable effort has been'. 1 
made to acquire information by other means.

A newsi.aper defendant in a libel action . 
was ordcreo by the trial court to answ-er 
certain prc-tria' inrcrrogatories concerning 
its confidential :ources for the allegedly 
libelous article. Plau-ntifT contends that there 
is no First Amendment privilege against 
disclosure of confidential sources, and that 
the creation of any p -ivilege is a matter fa. 
the legislature, not f'ne courts.

Even though some stales have found a 
qualified Fir*". Amendment privilege and 
some have not, this is hardly enough to 
ju stly  venturing onto the uncertain terrain 
o f federal constitutional interpretation if i: 
is not necessary to c .  a. Where a case s  
not governed by statute, as is the circum­
stance here, it is appropriate for a court to 
apply the common law to determine the 
outcome of the case.

Testimonial privilege has not been ft- 
vored in the common law. Four fundamen­
tal conditions have been seen as necessary 
to establish such a privilege: first, the com­
munication must originate in a confidence 
second, the clement of confidentiality mut. 
be essential to the full and satisfacto* 
maintenance of the relation between the 
parlies; third, the relation must be on: 
which in the opinion of the community 
ought to be fostered; and. fourth, the injury 
that would be caused by disclosure must b: 
greater than the benefit gained.

The first two conditions are normally 
present. The third, while perhaps not pres­
ent in an earlier time, does exist with con­
siderable force today. Given both the com­
plex and diffuse nature of modern society, 
and the increasing need for journalists i:

convey information to citijx.is. this relation­
ship is o -. which ought to be fostered. As to 
the fourth condition, the court believes that 
the injury from failing to establish the privi­
lege would be greater than the benefit to be 
gained by requiring the testimony in civil 
litigation.

This qualified privilege car be defeated, 
i f the trial court finds that three standards 
have been met. First, there must be a show­
ing that the claim is meritorious, that it is 
not frivolous or brought for the purpose of 
harassment. Second, the information sought 
must be necessary or critical to the cause of 
action or defense pleaded. Third, a reason­
able effort must be made to acquire the 
desired information by other means. Even 
when the information is critical and neces­
sary to the plaintiffs case, the plaintiff 
must exhaust reasonably available alterna­
tive sources before a reporter can be com­
pelled to disclose. Finally, in addition to 
considering these standards, the court must 
alk> find that the interest of the ■» pqrter in 
nondisclosure is supported by need to 
preserve confidentiality. The c -urt should 
look to how the reporter received the infor­
mation and whether the source has a rea- 

t sonable expectation of confidentiality. This 
requirement is needed to prevent journalists 
from invoking the protection of their name­
less sources when no confidential relation­
ship need be protected.— Dolliver. J.

Concurrence. The holding of this case 
should be based on the First Amendment, 
not on the common law. No purpose is 
served by deciding the case on common law 
grounds to avoid recognition of the constitu­
tional interests being balanced.— Utter, J.

Dissent, I f  some kind of shield law for 
reporters is necessary»under present circum­
stances, it must be created. The legislature, 
consisting of some 147 members, is better 
able to determine the need for creating such 
a shield law than is this couri.--Rosc!lini 
and Dorc. JJ.

— Wash SupCt; Senear v. Daily Journal- 
Amcrican. 3 /4 /82 .

P roduc t Sa fe ty  and Liability
STRICT LIABILITY—

Manufacturer is strictly liable in Ohio for 
defectively designed product if product is 
more dangerous thun ordinary consumer 
would expect or if benefits of challenged 
design do not outweigh risk inherent in such 
design.

A punch press operator brought a product 
liability action against the machine manu­
facturer after she injured her hand by acci­
dentally activating the p'ess while trying to 
reposition the foot switch.

Both parlies assert that Temple v. Wean 
United, Inc., 50 OhioSt2d 317 (1577), is 
dispositive of this case. There the plaintiff, 
who was injured while operating a punch

0148-8139/82/S00.50
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SUBJECT:

TO: • 

FROM:

Confidentiality for Teachers/Counselors 
(Work Order No. 12-0422)

Senator Terry Stimson

Billy G. Berrier 
Director
Division of Legal Services

In response to your request, I have enclosed statues from 
Connecticut, Idaho, Iowa, Michigan, Montana, Nevada, North 
Carolina, and Oregon which give a confidential or privileged 
status to communications b e t ween students and school teachers/ 
school counselors. Pertinent sections are highlighted.

i
Generally., these statutes are placed under titles concerning 
court rules' —  evidence. The teacher or counselor is not 
considered compete:.*• to testify where the privilege exists, 
unless waived by the student.

y
If you need further information , please call.

BGB:GC:blg

Enclosures



WITNESSES GENEr a ® y 44.040

RIGHTS, COMPETENCY AND 
PRIVILEGES OF WITNESSES

44.010 Witness defined. A witness is a 
person whose declaration is received as evi­
dence for any purpose, whether it is made on 
oral examination, by deposition or by affida­
vit.

44.020 Who may be witness. All per­
sons, except as provided in ORS 14.030, who, 
having organs of sense can perceive, and 
perceiving can make known their perceptions' 
to others, may be witnesses. Therefore, nei­
ther parties nor other persons who have an 
interest in the event of an action, suit or pro­
ceeding are excluded; nor those convicted of 
crime; nor persons on account of their opinions 
on matters of religious belief; although in 
every case, except the last, the credibility of 
the witness may be drawn in question, as 
provided in ORS 44.370.

44.030 Persons not competent as 
witnesses. The following persons are not 
competent witnesses:

(1) Those of unsound mind at the time of 
their production for examination.

(2) Children under 10 years of age who 
appear incapable of receiving just impressions 
of the facts respecting which they are exam­
ined, or of relating them truly. Whenever a 
child under the age of 10 years is produced as 
a witness, the court shall, by an examination 
made by itself, publicly or separate and apart 
with counsel present, ascertain to its own 
satisfaction whether the child has sufficient 
intelligence and sense of obligation to tell the 
truth to be safely admitted to testify.

44.040 Confidential communica- 
'.ons. (1) There are particular relations in 
which it is the policy of the law to encourage 
confidence, and to preserve it inviolate; there­
fore a person cannot be examined as a witness 
in the following cases: ' . •

(a) A spouse shall not be examined for or 
against the other spouse without consent of 
the other Bpouse; nor can either, during the 
marriage or afterwards, be, without the con­
sent of the other, examined as to any commu-' 
nication made by one to the other during the 
marriage. The exception does not apply to a 
civil action or proceeding by one against the 
other, or to a criminal action or proceeding for 
a crime committed by one against the other.

(b) An ! ttomey shall not, without the 
consent of ne client, be examined as to any 
communication made by the client to the 
attorney, or the advice given by the attorney y 
thereon, in the course of professional employ­
ment. . -  ' . .• ;

(c) A member of the clergy shall not, with­
out the consent of the person making the 
communication, be examined as tr, any confi­
dential communication made to the member 
in the professional character of the member. 
As used in this paragraph, "member of the 
clergy” means a minister of any church, reli­
gious denomination or organisation who in the 
course of the discipline or practice of that 
church, denomination or organization is au­
thorized or accustomed to hearing confidential 
communications "and, under the discipline or 
tenets of that church, denomination or organi­
zation, has a duty to keep such communica­
tions secret. ,

(d) Subject to ORCP 44, a regular physi­
cian or surgeon shall not, without the consent 
of the patient, be examined in a civil action or 
proceeding, as to any information acquired in 
attending the patient, which was necessary to 
enable the physician or surgeon to prescribe or 
act for the patient. ^

(e) A public officer shall hot be examined 
as to public records determined to be exempt 
from disclosure under ORS 192.500.

(f) A stenographer shall not, without the 
consent of the employer, be examined as to 
any communication or dictation made by the 
employer to the stenographer in the course of 
professional employment.

(g) A licensed professional nurse shall not, 
without the consent o f a patient who was 
cared for by such nurse, be examined in a civil 
action or proceeding, as to any 'information 
acquired in caring for the patient, which was 
necessary to enable the nurse to care for the 
patient.

(h) A licensed psychologist, as defined in 
ORS 675.010, shall not, without the consent of 
the client, be examined as to any communica­
tion made by the client to the psychologist, or 
the advice given by the psychologist thereon, 
in the course of professional employment.

(  (i) A certificated staff member of an ele^
mentary. or secondary school shall not be£ 
examined in any civil action or proceeding, a^1 
to any conversation between the certificated^ 
staff member and a student which relates to^ 

I the personal affairs of the student or family of •

333
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he student, and which if disclosed would tend\ 
-O damage or incriminate the student or fami- 
y. Any violation of the privilege provided by 
his paragraph may result in the suspension; 
if certification of the professional staff mem? 
ier as provided in ORS 342.175, 342.177 and 
142.180.

.(j) A physician licensed to practice medi- 
ane by the Board of Medical Examiners for 
he State of Oregon and a local health author- 
ty officer or employe shall not be examined in 
i civil or criminal court proceeding as to the 
ndstence or contents of any records of a per­
son examined or treated for an infectious 
renereal disease without the consent of the 
verson examined or treated for such disease 
ml ess the public interest by clear and con­
ducing evidence requires disclosure in the 
particular instance.

(k) A certificated school counselor regular-^ 
y employed and designated in such capacity 
jy a public school shall not, without the con­
sent of the student, be examined as to any 
ximmunication made by the student to the 
counselor ix the official capacity of the 
»unseJor in any civil action or proceeding or a 
ximinal action or proceeding in which such 
rtudent is a party concerning the past use, 
ibuse or sale of drugs, controlled substances 
:r alcoholic liquor. Any violation of the privi- 
ege provided by this paragraph may result in 
he suspension of certification of the profes- 
rional school counselor as provided in ORS 
142.175, 342.177 and 342.180. However, in 
he event that the student's condition presents 
i clear and imminent danger to the student or 
o  others, the counselor shall report this fact 
o an appropriate responsible authority or 
ake such other emergency measures as the 
iituation demands.

(L) A clinical social worker registered by 
he State Board of Clinical Social Workers 
hall not be examined in a civil or criminal 
»urt proceeding as to any communication 
jiven him by a client in the course of nonin- 
/estigatory professional activity when such 
»mmunication was given to enable the regis­
tered clinical social worker to aid the client, 
■xcept:

(A) When the client or those persons legal- 
y responsible for the client’s affairs give 
xinsent to the disclosure;

(B) When the client initiates legal action 
jr makes a complaint against the registered 
dinical social worker to the beard;

(O  When the communication reveals the 
intent to commit a crime or harmful act; ■

(D) When the information reveals that a 
minor was the victim of a crime, abuse or 
neglect; or . ••• '•

(E) When the registered clinical social 
worker is a public employe and the public 
employer has determined that examination in 
a civil or criminal court proceeding is neces­
sary in the performance of the duty of the 
social worker as a public 3mploye.

(m) A naturopathic physician licensed 
under ORS chapter 685 by the Naturopathic 
Board of Examiners shall not, without the 
consent of his patient, be examined in a civil 
action, suit or proceeding, as to any info, na­
tion acquired in attending the patient, which 
was necessary to enable him to act for the 
patient.

(2) If a party to the action or proceeding 
voluntarily offers testimony as a witness, it is 
deemed a consent to the examination also of a 
spouse, attorney, clergyman, physician or 
surgeon, stenographer, licensed professional 
nurse, licensed psychologist, licensed naturo­
path, a registered clinical social -worker, a 
certificated staff member, local health author­
ity officer employe or a certificated school 
counselor on the same subject. (Amended by 1057 

C .U  §1; 1963 e.396 516; 1971 c.1 .2 54; 1973 c.136 56; 1973 

c.777 519a; 1973 c.794 513; 1975 c.694 51; 1975 e.726 41; 

1977 c.656 51; 1977 c.677 § 1 2 j; 1979 cJ2S4 §79; 1979 c.731 

52; 1979 e.744 51a; 1979 c.769 512b]

44.050 Judge or juror as a  witness. 
The judge or any juror may be called as a 
witness by either party, but in the former case 
it is in the discretion of the court or judge to 
order the trial to be postponed or suspended 
and to take place before another judge.

*14.060 Facts to which a witness may 
testify. A witness can testify of those facts 
only which he knows of his own knowledge, 
that is, which are derived from his own per­
ceptions, except in those express cases in 
which his opinions or inferences, or the decla­
rations of others, are admissible.

44.070 What questions witness must 
answer. A witness sv ill answer questions 
legal and pertinent to the matter in issue, 
though his answer may establish a clain- 
against himself; but he need not give an an­
swer which will have a direct tendency to 
subject him to punishment for a felony, or to 
degrade his character, unless, in the latter

V.J
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* S-53-1 1979 CUMULATIVE SUPPLEMENT

5 g-53.1. Physician-patient privilege waived in child abuse, 
•hvrilhstanding-the provisions o f G.S. 8-53, the physician-patient privilege shall

_ .   —  — -J 4 r t w  m  t U r t  n  U i i i * a  a m  •• a /  —- _ L  !1  J’ \'t be ground fo r excluding evidence regarding the abuse o r neglect o f a child 
?nder w  age o f 16 years o r regarding an illness o f o r injuries to such child o r

cause thereof in any judicial proceeding related to a report pursuant to the 
I'hild Abuse Reporting Law, Article 8 o f Chapter 110 o f the General St. tutes o f
\nr lh Carolina. (1965, c. 472, s. 2; 1971, c. 710. s. 2.)

Editor's Note. — The 1971 amendment, 
>iVciive July 1.1971. substituted “ related to a 

"•ori pursuant to the Child Abuse Reporting jy*. Article 8 of Chapter 110 o f the General

Statutes of North Carolina" for "resulting from 
a report pursuant to §§ 14-218 ".and 14-318.3“  at the end of the section.

§ S-53.2. Communications between clergymen and communicants.
Editor's Note. —
for comment surveying North Carolina law of 

■vUtiona) privilege, see 50 N.C.L. Rev. 630 
:'.9T2).

§ 8-53.3. Communications between psychologist and c lie n t
Editor's Note. —
For a comment on the evidentiary implications 

jt trial of the physician-patient privilege, see 12 
Rake Forest L. Rev. 849 (1976).
For comment sui veying North Carolina law of 

•vlational privilege, see 50 N.C.L Rev. 630 
11972).

Applied in State v. Crews, 296 N.C. 607, 252 
S.£2d 745 (1979).

§ 8-53.4. Schoo l counse lo r privilege. —  No person certified by the State 
Department o f Public Instruction as a school counselor and duly appointed or 
designated as such by the governing bodv o f a public school system within this 
State o r by the head o f any private scht ol within this State shall be competent 10 testify in any action, suit, o r proceeding concerning anv information acquired 
in rendering counseling services to any student enrolled in such public school 
system or private school, and which information was necessary to enable him to 
render counseling services; provided, however, that this section shall not apply 
where the student in open court waives the privilege conferred; provided fu rthe r 
that the presiding judge may compel such disclosure, if in his opinion the same 
is necessary to a proper administration o f justice. (1971, c. 943.)

F.dilor's Note. — For comment sun-eying 
North Carolina law of relational privilege, see 50 
N.C.L. Rev. 630 (1972).

§ 8-53.5. Comm unications between m arita l and fam ily  therap ist and 
cliant(s). —  No person, dulv authorized as a certified marital and fam ily 
therapist, nor any o f his employees or associates, shall be required to disclose 
any information which he may have acquired in rendering professional marital 
and fam ily therapy services, and which information was necessary to enable him 
to render professional marital and fam ily therapy services; Provided, that the 
presiding judge o f a superior court may compel such disclosure, if in his opinion 
the same is necessary to a proper administration o f justice. (1979, c. 697, s. 2.)
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(a) Any statement made by a person in attendance at such meeting' 
who is a pany to an action or proceeding the subject o f which is 
reviewed at such meeting.

(b) Any statement made by a person who is requesting hospital staff 
privileges.

(c) The proceedings o f any meeting considering an action against an 
insurance carrier alleging bad faith by the carrier in refusing to acc'^t 
a settlement offer within the policy limits.
• (d) Any matter relating to the proceedings or records o f such com­
mittees which is contained in health care records i-irnished in accor­
dance with NRS 629.061.■

(Added to NRS by 1971, 785; A 1977, 1314)
49.275 Privilege fo r news media. No reporter, former reporter or 

editorial employee o f any newspaper, periodical or press association or 
employee o f any radio or television station may be required to disclose 

. any. published or unpublished information obtained or prepared by 
such person in such person’ s professional capacity in gathering, receiv­
ing or processing information fo r communication (o the public, or the 
source o f any information procured or obtained by such person, in any 
legal proceedings, trial or investigation:

1. Before any court, grand jury, coroner's inquest, ju ry or any 
officer thereof.

2. Before the legislature or any committee thereof.
3. Before any department, agency or commission o f the state.
4 . Before any local governing body or committee thereof, or any 

officer o f a local government.
(Added to NRS by 1971, 786; A 1975, 502)
49.285 Public officer as witness. A public officer shall not be 

examined as a witness as to communications made to him in official 
confidence, when the public interests would suffer by the disclosure.
• (Added to NRS by 1971, 786)

‘ 49.290 Counselor and pupil privilege.
1. As used in this section, “ counselor”  means a person who is reg-' 

ularly employed by a public or private school in this state as a coun­
selor, psychologist or psychological examiner fo r the purpose o f 
counseling pupils, and who holds a valid certificate issued by the super­
intendent o f public instruction authorizing the holder to engage in 
pupil counseling.

2. Except for communications relating to any criminal offense the 
punishment for which is dead, or life imprisonment, communications 
by a pupil to a counselor in the course o f counseling or psychological 
examination are privileged communications, and a counselor shall not, 
without the consent o f the pupil, be examined as a witness concerning 
any such communication in any civil or criminal action to which such 
pupil is a party.

(Added to NRS by 1973, 1840; A 1979, 1639)

oroi 2141
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49.291 PR IV ILEGES

49.291 Teacher and piipil privilege.
1. As used in this section, '‘ teacher”  means a person who is regu­

larly employed by a public or private school in this s ta ll as a teacher' 
o r administrator and who holds a valid certificate issued by the super­
intendent o f public instruction authorizing the holder to teach o r per-_ 
form administrative functions in schools.

2. Communications by a pupil to a teach-ir concerning the pupil’ s 
possession or use o f drugs or alcoholic beverages made while the 
teacher was counseling or attempting to coun.el such pupil are privi­
leged communications and t:,c teacher shall not, without the consent o f 
the pupil, be examined as a witness concerning any such communica­
tion in any civil o r criminal action to which the pupil is a partyr

(Added to NRS by 1973, 1840;A 1979, 1639) „

M ISCELLANEOUS PR IV ILEGES
49.295 Husband-vife privilege; limitations.
1. Except as provided in subsections 2 and 3 and NRS 49.305:
(a) A husband cannot be examined as a witness fo r or against his 

wife without her consent, nor a wife fo r or against her husband with­
out his consent.

(b) Neither a husband nor a wife can be examined, during the mar­
riage or aftt. wards, without the consent o f the other, as to any com­
munication made oy one. to the other during marriage.

2. The provisions o f subsection 1 do not apply to a:
(a) Civil proceeding brought by or on behalf o f one spouse against 

the other spouse;
(b) Proceeding to commit or otherwise place his spouse, the property 

o f his spouse or both the spouse and the property c f the spouse under 
the control o f another because o f the alleged mental or physical condi­
tion o f the spouse;

(c) Proceeding brought by or on behalf o f a spouse to establish his 
competence;

(d) Proceeding in the juvenile court pursuant io chapter 62 o f NRS;
or

(e) Criminal proceeding in which one spouse is charged with:
( ! )  A crime against the person or the property o f the other spouse 

or o f a child o f either, or o f a child in the custody or control o f  either, 
whether such crime was committed before or during marriage.

(2) Bigamy or incest.
(3) A crime related to abandonment o f a child o r nonsupport o f a 

wife o r child.
3. The provisions o f subsection 1 do not apply in any criminal pro­

ceeding to events which took place before the husband and wife were 
married.

(Added to NRS by 1971, 786; A 1977, 265; IS 79, 460)
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perts larger fee than allowed by court 
was improper. People v. Cowles (1929) 
224 N.W. 3S7,246 Mich. 429.

18. Argument as to fees paid /  / 
Prosecutor's argument, in rape pfcose- 

cution, that defendant could pay ex-

,600.2165 School teachers and employees; disclosing of students’
m m mnni r a tions

’ Sec. 2165. No teacher, guidance officer, school executive or other 
professional person engaged in character building in the public schools 
or in any other educational institution, including any clerical worker 
of such schools and institutions, who maintains records of students’ be­
havior or who has such records in his custody, or who receives in 
confidence communications from students or other juveniles, shall be 
'allowed in any proceedings, civil or criminal, in any court of this state, 
to disclose any information obtained by him from such records or such 
communications; nor to produce such records or transcript thereof, 
'except that any such testimony may be given, with the consent of the 
person so confiding or to whom such records relate, if such person is 
21 years of age or over, or,' if such person is a minor, with the consent 
of his or her parent or legal guardian. P.A.1961, No. 236, § 2165, Eff. 
Jan. 1,1963. .

Historical Note .
Prior Law c ;

P.A.1915. No. 314, c. XVII, 5 85.
P.A.1935. No. 41.
C.L.1948, 5 617.85.

Cross References
Privilege,

Child welfare agencies and foster homes, records of and information concerning 
children, see § 722.104.

Clergy, see 9 6002156. <
Physidan-patient, see § 6002157.

Privileged communications, proceedings before criminal trial, see 9 767.5a.
Unlawful evidence, disposition or evidence in proceedings in probate couit, juvenile 

division, see 9 712A23.
Law Review Commentaries

Privileged communication; extension Right of the press to refuse to dis-
o f the privilege to communication in- close confidential sources of informa-
volving agents. 50 Mich.I-Rev. 308 tion, 10 Wayne ILRev. 599 (1964).
(1951). Scientific investigation and defend*

Privileges in fet'^ral criminal ev'- ants’ rights, controls created by legisla-
dence. Lester B. jrfie ld , 40 UDetroi tlon. 10 Wayne L-Rev. 599 (1964).
L J . 403 (1963). 37, 42 (1958).

Library References
Witnesses <£=196. Michigan Juvenile Court; Law and
CJ.S . Witnesses ! 254 ct seq. Practice, Downs (ICLE 1963) § 7.-
M .LP. Witnesses 9 62. 27, Appendix D.
Michigan Court Rules Annotated, Hon- 

Igman and Hawkins, 2d EcL, Rule 
601.
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mentality shall not, without the consent of the parent or guardian of such 
child being so taught or observed, testify in any civil action as to any infor­
mation so obtained.

History: Ejl Secs. 373-377, pp. 210, 211, L  1867; re-en. Secs. 447-451, p. 125, Cod. S t iL  1871; 
en. Secs. 629. 630. pp. 203. 204, L  1877; re-eu. Secs. 629, 630. 1st Dir. Rer. S U L  1879; re-en. Secs. 
650, 651 1st Dir. Comp. S U L  1887: re-en. Sec. 3163, C  G t. Proc. 1895; re-en. Sec. 7892, Rer. C  
1907; re-tn. Sec. 10536, R .CM . 1921; imd. Sec. 1, Ch. 83. L. 1925; imd. Sec. 1. Ch. 130. L. 1931; 
re-en. Sec. 10536, R .C M . IS 3 '; imd. Sec. 1, Ch. 61. L- 1971; »md. Sec. 1, Ch. 318, L . 1973; imd. 
Sec. 15, O u  543, L. 1975; amd. Sec. 2, Ch. 22S, L. 1977; R.C.M. 1947, 93-701-4(6).

26-1-809. Confidential communications by student to em ployee 
o f  educational institution. A counselor, psychologist, nurse, or teacher 
employed by any educational institution cannot be examined as to communi­
cations made to him in confidence by a duly registered student of such insti­
tution. However, this provision shall not apply where consent has been given 
by the student, if not a minor, or, if he is a minor, by the student and his 
parent or legal guardian.

Hislory: En. Secs. 373-377, pp. 210. 211, L. 1867; re-en. Sec*. 447-451, p. 125, Cod. S lit . 1871; 
en. Sec*. 629, 630, pp. 203. 204, L. 1877; re-en. Sec*. 629, 63(1, 1st Dir. Ret. S l i t . 1879; re-en. Sees. 
650. 651, 1st Dit. Comp. Stat. 1887; re-en. S ec 3163 . C  G t . P roc 1895; re-en. S e c  7892, Ret. C  
1907; re-en. S e c  10536, R .C M . 1921; imd. Sec t, O t. 83, L  1925; imd. S ec I , Ch. 130, I_  1931; 
re-en. S e c  10536, R .C M . 1935; amd. Sec. 1, Ch. 61. L . 1971; imd. S ec 1, Ch. 318, 1_ 1973; amd. 
S e c  15, Ch. 543, L  1975; amd. Sec. 2, Ch. 22S, L . 1977; R .CM . 1947, 93-701-4(7).

26-1-810. Confidential com m unications made to public officer. 
A public officer cannot be examined as to communications made to him in 
official confidence when the public interest would suffer by the disclosure.

History: En. Secs. 373-377. pp. 210. 211, L  1867; re-en. Secs. 447-4S1, p. 125, Cod. Slat. 1871; 
en. Sec*. 629, 630. pp. 203. 204, L. 1877; re-ec Secs. 629, 630, 1st Dit. Ret. S u e  1879; re-en. Secs. 
650, 651, 1st Dit. Comp. S u l  1887; re-en. Sec. 3162, C  G t. Proc. 1895: re-re. Sec. 7892, Ret. C  
1907; re-en. Sec. 10536, R .C M . 1921; imd. Sec. 1, Ch. 83, L. 1925; amd. Sec. 1, Ch. 130, L . 1931; 
re-en. Sec. 10536, R .C M . 1935; amd. Sec. I, Ch. 6 L  L . 1971; amd. Sec. 1, Ch. 318 , L- 1973; amd. 
Sec. 15. Ch. 543, L. 1975; amd. Sec. 2  Ch. 225, L  1977: R.C.M. 1947, 93-701-4(5).

P a rt  9  . •
Media C on fid en tia lity  Act

26-1-901. Short title. This part shall be known and may be cited as 
the "Media Confidentiality Act".

History. En. Sec. 1, Ch. 195. L. 1943; R .C.M . 1347. 93-6011-1; amd. Sec. I, Ch. 285, L. 1979.

26-1-902. Extent of p riv ileg e . (1) Without his or its consent no 
person, including any newspaper, magazine, press association, news agency, 
news service, radio station, television station,, or community antenna tele­
vision service or any person connected with or employed by any of these for 
the purpose of gathering, writing, editing, or disseminating news may be 
examined as to or may be required to disclose any information obtained or 
prepared or the source of that information in any legal proceeding if the 
information was gathered, received, or processed in the course of his employ­
ment or its business.

(2) A person described in subsection (1) may not be adjudged in con­
tempt by a judicial, legislative, administrative, or any other body having the
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Ch. 166 TEACHERS AND SUPERINTENDENTS. , 5 7 7 ,
Homes and transportation lo r teachers. Section 10-1S4 isSec. 10-154. 

repealed. '
<1X1 Rcr, S. 1441; TJ i. 71*211.SL 211.)

r*< Sec. 10-154a. Professional communications between teacher or nurse and 
student. Surrender o f physical evidence obtained from students, (a ) As used in this 
section (1 ) “ school”  means a public school as defined in section 10-183b or a pri­
vate elementary or secondary school attendance at which meets the requirements 
o f section 10-184; (2 )  a “ professional employee”  means a person employed by a 
school who (A ) holds a certificate from the state board o f education, (B )  is a 
member o f a faculty where certification is not required, (C ) is an administration 
officer o f a school, or (D ) is a registered nurse employed by or assigned to a 
school; (3 ) a “ student”  is a person enrolled in a school; (4 ) a “ professional com­
munication”  is any communication made privately and in confidence by a student 
to a professional employee o f such student's school in the course o f the lattcr’s 
employment.

(b ) Any such professional employee shall not be required to disclo. ; any infor­
mation acquired through a professional communication with a student, when such 
information concerns alcohol or drug abuse or any alcoholic or drug problem o f 
such student but if such employee obtains physical evidence from such student 
indicating that a crime has been or is being committed by such student, smch 
employee shall be required to turn such evidence over to school administrators or 
law enforcement officials within two school days after receipt o f such physical evi­
dence, provided if such evidence is obtained less than two days before a school 
vacation or the end o f a school year, such evidence shall be turned over within two 
calendar days after receipt thereof, excluding Saturdays, Sundays and holidays, 
and provided further in no such case shall such employee be required to disclose 
the name o f the student from whom he obtained such evidence and such employee 
shall be immune from arrest and prosccutiou for the possession o f such evidence 
obtained from such student. ,• •

(c ) Any physical evidence surrendered to a school administration pursuant to 
subsection (b ) o f this section shall be turned over by such school administrator to 
the commissioner o f consumer protection or the appropriate law enforcement 
agency within three school days after receipt of such physical evidence, for its 
proper disposition, provided if such evidence is obtained less than three days bctore 
a school vacation or the end o f a school year, such evidence shall be turned over 
within three calendar days from receipt thereof, excluding Saturdays, Sundays and 
holidays.

■(d) Any such professional employee who, in good faith, discloses o r  does not 
' disclose, such professional communication, shall be immune from any liability, civil 
or c rim ina l, which might otherwise be incurred oi imposed, and shall have the 
same immunity with rc.pect to any judicial proceeding which results from such 
disclosure.   . . r ... k

(1*71. TA. 241. S. 10; 1*72. PA. 44; PA . 7H » ; 71-201, S. 2*. 31; 71-211. S. 107.)
•

Sec. 10-155. Emergency teacher training program. The board o f trustees for 
the state colleges may maintain an emergency training program to prepare grad­
uates o f approved four-year colleges and universities to teach in the elementary' 
schools o f the state. In carrying out such program the board may (a )  establish
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WITNESSES , 9-203

9-203. Confidential relations and communications. — There are 
particular relations in which it is the policy o f the law to encourage 
confidence and to preserve it inviolate; therefore, a person cannot be 
e x a m i n e d  as a witness in the following cases:

1. A husband cannot be examined for or against his wife, without her 
consent, nor a wife for or against her husband, withe ut his consent; nor can 
either, during the marriage or afterwards, be, without the consent o f the 
other, examined as to any communication made by one to the other during 
the marriage; but this exception does not apply to a civil action or proceeding 
by one against the other nor to a criminal action dr proceeding for a crime 
committed by violence of one against the person of the other, nor does this 
exception apply to any case of physical injury to a child where the* injury 
has been caused as a result of physical abuse or neglect by one or both of 
the parents.

2. An attorney cannot, without the consent of his client, be examined as 
to any communication made by the client to him, or his advice given thereon 
in the course o f professional employment. The word client used herein shall 
be deemed to include a person, a corporation or an association.

3. A clergyman or priest cannot, without toe consent of the person 
making the confession, be examined as to any confession made to him in 
his professional character in the course of discipline enjoined by the church 
to which he belongs.

4. A physician or surgeon cannot, without the consent of his patient, be 
examined in a civil action as to any information acquired in attending fhe 
patient which was necessary to enable him to prescribe or act for the patient, 
provided, however, that:

(A) Nothing herein contained shall be deemed to preclude physicians 
from reporting of and testifying at all cases of physical injury to children, 
where it appears the injury has been caused as a.result of physical abuse 
or neglect by a parent, guardian or legal custodian of the child.
(B) After the death of a patient, in any action involving the validity o f 
any will or other instrument executed, or claimed to have been executed, 
by him, conveying or transferring any real or personal property or 
incurring any financial obligation, such physician or surgeon may testify 
to the mental or physical condition of such patient and in so testifying 
may disclose information acquired by him concerning such patient which 
was necessary to enable him to prescribe or act for such deceased.
(Q That where any person or his heirs or representatives brings an action 
to recover damages for personal injuries or death, such action shall be 
deemed to constitute a consent by the person bringing such action that 
any physician who has prescribed for or treated said injured or deceased 
person and whose testimony is material in the action may testify.
CD) That i f  the patient be dead and during his life time had not given g u c H  
consent, the bringing of an action by a beneficiary, assignee or payee or 
by the legel representative of the insured, to recover ou any life, health 
or accident insurance policy, shall constitute a consent by such 
beneficiary, assignee, payee or legal representative to the testimony of any 
physician who attended the deceased.



9-203 EVIDENCE

5. A public officer cannot be examined as to communications made to him 
■-in official confidence, when the public interest would suiTer by disclosure. 

j  ■ 6. Any certificated counselor, psychologist or psychological examiner, "  ;7‘ ;
duly appointed, regularly employed and designated in such capacity by any .£ ;-
public or private school in this state for the purpose of counseling students, '^ r
shall be immune from disclosing, without the consent o f the student, any 
communication made by any student so counseled or examined in any civil 
or criminal action to which such student is a party. Such matters so 
communicated shall be privileged and protected against disclosure.
—7. Any parent, guardian or legal custodian shall not be forced to disclose 
any communication made by their minor child or ward to them concerning 
matter in any civil or criminal action to which such child or ward is a party.
Such matters so communicatee shall be privileged and protected against 
disclosure; excepting, this section does not apply to a civil action or 
proceeding by one against the other nor to a criminal action or proceeding 
for a crime committed by violence of one against the person of the other, 
nor does this section apply to any case of physical injury to a minor child 
where the injury has been caused as a result of physical abuse or neglect 
by one or both o f the parents, guardian or legal custodian. [C.CLP. 1881,
§ 899; R.S., R.C., & C.L., § 5958; C.S., § 7937; I.C.A., § 16-203; am. 1963, ch.
104, § 1, p. 324; am. 1963, ch. 122, § 1, p. 351; am. 1967, ch. 121, § 1, p. 265; 
am. 1971, ch. 36, § 1, p. i>l; am. 1972, ch. 29, § 1, p. 42.]
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Compiler’* note*. Section 2 of S.L. 1963, ch. 
104 was repealed by S.L. 1975, ch. 242, § 1.

Section 2. of S.L. 1971, ch. 36 declared an 
emergency. Approved February 27, 1971.

Section 2 of S.L. 1972, ch. 29 declared an 
emergency retroactive to and including 
January 1,1972. Approved February 23,1972.

Cross ref. Competency of husband and wife 
in criminal proceeding*. 5 19-3002.

Party coder elimination Dot required to 
disciOGe privileged communications, I iL C P , 
Rule 43(bX4).

Privileges o f all witnesses, § 9-1302.
See notes, 5 9-201.
Sec. to »ec. ref. This section ia referred to 

in 5 9-201 and } 39-1312.
Cited In: State v. Orr, 53 Idaho 452, 24 PJJd 

679 (1933); Lebak v. Nelson, 62 Idaho 96. 107 
P.2d 1054 (1940); Skelly v. Sunshine Mining 
Co, 62 Idaho 192, 109 PJ2d 622 (1941),

Analysis
Binding effect of evidence.
Communication* with attorney.
 Waiver of privilege.
Communications with clergy. 
Communications with physician.
 Existence of professional relationship.
 Waiver of privilege.
Construction.
Criminal actions.
Reporters.Testimony of nurse*.

Testimony o f spouses.
 Waiver o f privileges
Binding Effect of Evidence.

A board, court, or ju ry must accept as true 
the positive uncontradicted testimony of s 
credible witness, unless inherently 
improbable or rendered improbable by facts 
and circumstances adduced in evidence. 
Piers to rflf y . Gray’s Auto Shop, 58 Idaho 438, 
74 PJZd 17 X (1937).

'.-f -iSp r 
, * ' Z-'J*Communications with Attorney.

Third person who, by accident or by design 
of attorney, overhears confidential 
communications between client and attorney 
may be compelled to divulge what be so bear*.
State v. Perry, 4 Idaho 224, 38 P. 655 (18941 

Communications which pass between cm* 
who is merely conveyancer or friendly advisor 
of grantor or grantee in a deed are not 
privileged communications under this 
subdivision. Later v. Haywood, 12 Idaho 78,85 
P. 494 (1906).

When attorney j* called as witness and 
declines to answer a question or product 
letters or documents on the ground that isms ^
are privileged under provisions o f  subd. 2 of 
this section, burden is upon him to ihcnr 
sufficient facta and circumstances to establish • {j
the general privileged character of tbs 
communia ‘ions or documents. The rule doas 
not necea itate attorney disclosing ti*
'“ intents o f documents or import
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§622.1, EVIDENCE

GENERAL PR1NC1P
622.1 Witnesses—wlio competent Ever- human' 

being of sufficient capacity to understand w.j obliga­
tion of an oath is a competent witness in all cases, ex­
cept as otherwise declared. [C51,§23SS; R60,§3978; 
C73,§3636; C97,54601; C24, 27, 31, 35, 39,§11254; C46, 
50,54.58.62,66,71,73,75,

I V,
6222 Credibility. Facts which have heretofore 

caused the exclusion of testimony may still be shown 
fo r the purpose o f lessening its c red ib ility . 
[C51.S23S9; R60,§3979; C73,§3637; C97,§4602; C24,27, 
31, 35, 39,§11255; 016, 50, 54, 58, 62, 66, 71, 73, 75, 
77,§6222]

6223 Interest No person offered as a witness in 
any action or proceeding in any court, or before any 
officer acting judicially, shall be excluded by reason 
of his interests in the event of the action or proceed- 
irg, or because he is a party thereto, except as pro­
vided in this chapter. [R60,§3980; C73,§363S; 
C97.S4603; C24, 27, 31, 35, 39,§11256; C46, 50, 54, 58,
62,66,71,73,75,77,§6223]

6224 Transaction with person since deceased. No 
party to any action or proceeding, nor any person in­
terested in the event thereof, nor any person from, 
through, or under whom any such party or interested 
person derives any interest or title by assignment or 
otherwise, and no husband or wife of any S3id party 
or person, shall be examined as ~ witness in regard to 
any personal transaction or communication between 
such witness and a person at the commencement of 
such examination deceased, mentally \ l ,  or lunatic, 
against the exe:utor, administrator, heir at law, next 
of kin. assignee, legatee, devisee, or survivor of such 
deceased person, or the assignee or guardian of such 
insane person or lunatic. [R6Q,§3982; C73,§3639; 
C97,§4604; C24. 27, 31, 35, 39,§11257; C46, 50, 54, 5S, 
62 66,71,73,75,77,§6224]

C37, edilorUDy divided
FU/erred to In fC22.t

6225 Exceptions. This prohibition shall not ex­
tend to any transaction or communication as to which 
any such executor, administrator, heir at law, next of 
kin, assignee, legatee, devisee, survivor, or guardian 
shall be examined on his own behalf, or as to which 
the testimony o f such deceased or mentally ill person 
or lunatic sha.l be given in evidence. [R60,§39S2; 
C73,§3639; C97,§4604; C24 , 27, 31. 35, 39,§11258; C46, 
50,54,58,62,6I>,71, /3 ,75,77,§6225]

C226 Depositions taken conditionally. Any per­
son may have his c wn deposition, or that of any other 
person, read ill evidence in all cases where his evi­
dence would be incompetent by the provisions of sec­
tion 6224, by causing it to be taken, either before or 
after action is brought, during the lifetime or good 
mental health of ‘ V  person against whose executor, 
heir, or other re. entative the same is to be used, if 
such deposition snail have been taken and filed ten 
days prior to the death or mental illness of such per­
son. I f  after action is brought, such deposition may be 
taken in the usual manner; if before, then the same 
may be taker, de bene esse, as provided by law.

•  '

[C73.F3640; C97,§4605; C24,27,31,35.39,§11259-r ’ iv '< 
50 ,51 ,58 ,62 66,71,73,75,77,§6226] .

PerpcUuli.ig Uclimoo/^JLCLP. 3GO t i  vrq. 
K tfem ri to ir> 1229X7

m ... i622.7 Husband or wife as witness. Neithe. £ 
busband nor wife shall in any case be a vjuT*"':.' 4 
against the other, except: j

L  In a criminal prosecution fo r a crime 
ted one against the other, or 

2  In a civil action or proceeding one aga j^  -tpiC; 
other, or

3. In a civil action by one against a third parir7 -"Eyr 
alienating the affections of the other, or

4. In any civil action brought by a judgment *
itor against either the husband or the wife, ^ »

-aside a conveyance of property from one to the o i2 ^ - -  i 
on the ground of want o f consideration or f r a u d , f  
to subject the same to the payment of his judgTo®-?^? *
[C 51J2391 ; R60,§3983; C73,§3641; C97 U w & P -  I 
S13,§4606; C24, 27, 31, 35, 39,§11260; C46, 50. SJ !
CO c e  0 1  <70 o s  o<7 ( c o o  < n  j

. ' ■§>- i

62 66,71,73,75,77, §6227]
SIS, (4606, ediloriiHj drrided 
JU Su rtd to Lb J 222.74 
LxcrpUoa, 5726.4

622S Witness for each other. In all civil and cisjrv-L-'< 
inal cases the husband and wife may be witnesses ’
each other. (C51,§2391; R60,§3983; C73 §3641- 2 - '  : 
C97.I460S; S13.54606; C24, 27, 31. 35, 39,§11261; 1
50 ,54 ,53 ,62 66,71,73,75,77,§6228] -

622.9 Communications bttween husband mi  •
wife. Neither husband nor wife can be examined 
any case as to any communication made by the one la '•
the other while married, nor shall they, after tv* 
marriage relation ceases, be permitted lo reveal 
testimony any such communication made while tisT&nv-- 
m arriage subsisted. [C51,§2392; R60,§39S4*!c^ i- 
C73,§3612; C97,§4607; C24, 27, 31, 35, 39,§11262; cU&x'*. 
50,54,58, 62 66,71,73,75,77,§6229] .

Referred lo in 172274

stenographer or confidential clerk of any such penoa/SiSjfr 
who obtains such information by reason of his e^'£>',(*■ 
ployment, minister o f the gos^ d or priest of any .
nomination shall be allowed, in giving testimony, to 
disclose any confidential communication properly 
trusted to him in h’’s professional capacity, and nescs- 
sary and proper to euable him to discharge the fuse-. ly,* -̂ 
tions of his office accordi.ig to the usual course of oCr-fi 
practice or discipline. Such prohibition shall not apply 
to (ases where the person in whose favor the same it 
made waives the rights conferred;.nor shall such p r^ ' in ­
hibition apply, as the same relates to physicians or 
surgeons or to the stenographer or confidential deri !U~: 
of any such physicians or surgeons, in a civil action la 
recover damages fo r personal injuries or wrongful. jqjir; 
death in which the condition ol the person in who* 
favor such prohibition is made is an element or facwr 
of the claim or defense o f such person or of any party. 
claiming through or under such person. Such <v> *■>!. 
dence shall be admissible upon trial o f the action only 
as it relates lo the condition alleged. If au adver* 
party desires the oral deposition, either discover-



3061 EVIDENCE, §622.27

evidentiary, of any such physician or surgeon to 
which such prohibition would otherwise apply or the 
stenographer or confidential cltrk of any such physi­
cian or surgeon or desires to call any such physician 
or surgeon to which such prohibition would otherwise . 
apply or the stenographer or conndential clerk of any 
such physician or surgeon as a witness at the trial of 
the action, he shall file an application with the court 
for permission to do so. The court upon hearing, 
which shall not be ex parte, shall grant such permis­
sion unless the court finds that the evidence sought 
does not relate to the condition alleged and shall fix a 
reasonable fee to be paid to such physician or surgeon 
by the party taking the deposition or calling the wit-

No qualified school guidance .counselor, who has 
met the certification and approval standards of the 
department of public instruction as provided in sec­
tion 257.25, subsection 9, who obtains informal ion by 
reason of his employment as a qualified school guid­
ance counselor shall be allowed, in giving testimony, 
lo disclose any confidential communications pnperly 
entrusted to him by a pupil or his parent or guardian 
in his capacity as a qualified school guidance coun­
selor and necessary and proper to enable him tv per­
form his duties as a qualified school guidance counsel­
or. [C51,512393, 2394; R60.5539S5, 3985; 073,53543; 
097,54603; S13.54608; C24, 27, 31, 35. 39,511263; C46,
50,54,58,62,66,71,73,75,77,§622.10]

U l t m i  to ia UZn.7«, CSSA.(, SHBSO

622.11 Public officers. A p iblic officer cannot be 
examined as to communications made to him in o ffi­
cial confidence, when the public interests would suf­
fer by th.'. disclosure. [C51.52395; R60,53987; 
073,53644: C97,§4609; C24, 27, 31. 35, 39,511264; C46, 
50,54,58,62, f‘6,71,73,75,77,§622.11]

622.12 Judge as witness. The judge of the court is 
i  competent witness for either party, and may be 
iworn upon the trial. In such case it is in his discre­
tion to order the trial to be postponed o- suspended, 
*nd to take place before another judge. [C51.524 08; 
R00,54005; C73.53645; 09” ,§4610; C24, 27, 31, 35, 39, 
111265; C46,50,54,58,62,66,71,73,75,77,5622.12]

622.13 Civil liability. No witness is excused from 
Answering a question upon the mere ground that he 
»ould be thereby subjected to a civil liability. 
[051,52396; R60.539S8; 073,53646 ; 097,54611; 024,27, 
31. 35, 39,511266; C46, 50, 54, 58, 62, 66, 71, 73, 75, 
"*7,1622.13]

622.14 to 622.16 Repealed by 65GA, ch 1272,54.
622.17 Previous conviction. A witness may be in- 

arrogated as to his previous convection for a felony. 
No other proof is competent, except the record there- 
®f- [051,52398; RG0,§3990; C73.53 J4S; 097,54613; 024, 
« . 31,35, 39,511270; C46, 50, 54, 53, 62, 66,71,73,75, 
^.5622.17]

622.18 Moral character. The general moral char- 
of a witness may be piovcu for the purpose of

£ t in g  his credibility. [R60.S3991; 073,53649; 
£7.54614; C24, 27, 31, 35, 39,511271; 046, 50, 54, 58, 
” 66,71,73,75,77,5622.18]

622.19 Whole of a writing or conversation. When 
part of an act, declaration, conversation, or writing is 
given in evidence by one party, the whole on the same 
subject may be inquired into by the other; thus, when 
a letter is read, all other letters on the same subject 
between the same parties may be given. [051,52399; 
R50.53992; 073,53650; 097,54615; C24, 27, 31, 35. 39, 
§11272; 046,50,54,58,62, 65,71,73,75,77,5622.19]

C37, 146IS, fd iiorU ilj divided

62230 Detached acts, declarations; o r  conversa­
tions. When a detached act, declaration, conversation, 
or writing is given in evidence, any other act, declara­
tion, conversation, or writing which is necessary to 
make it fully understood, or to explain the same, may 
also be given in evidence. [051,52399; R60,53992; 
073,53650; C97,§4615; 024, 27. 31. 35,39411273; C46,
50.54.58.62.66.71.73.75.77.5622.20]

622.21 Writing and printing. When an instru­
ment consists partly o f written and partly o f printed 
form, the torn.cr controls the latter, i f  tbe two are in­
consistent. [051,52400; R60.53993; C73.53651; 
097,54616; C24, 27, 31, 35, 39,511274; C16, 50, 54, 58, 
62,66,71,73,75,77,562221]

622.22 Understanding o f parties to agreement. 
When the terms of an agreement have been intended 
in a different sense oy '.he parties to it, that sense is 
to prevail against either party in which he had reason 
to suppose the other understood it. (051,52401; 
R60.53994; 073,53652; 097,54617; 024, 27, 31, 35, 39, 
§11275; 046,50, >4,53, 62, 66, 71,73,75.77,§622.22]

622.23 Historical and scientific worts. Historical 
works, books of science or art, and published maps or 
charts, when made by persons indifferent between 
the parties, are presumptive evidence o f facts of gen­
eral notoriety or interest therein stated. [051,52402; 
R60,53995 ; 073,53653 ; 097,54613; 024, 27, 31, 35, 39, 
511276; C46,50,54,58, 62,66,71,73,75,77,562233]

622.24 Subscribing witness— substitute proof. 
When a subscribing witness denies or does not recol­
lect the execution of the instrument to which his 
name is subscribed as such witness, its execution may 
be proved by other evidence. [051,52403; R60.53996; 
073,53654; 097,54619; C24, 27, 31, 25. 39,511277; C46.
50.54.53.62.66.71.73.75.77.5622.21]

622.25 Handwriting. Evidence respecting hand­
writing may be given by experts, by comparison, or 
by comparison by the jury, with writings o f the same 
person which are proved to be genuine. [C51,§2404; 
R60J3997; 073,53655; 097,54620; 024. 27, 31, 35, 39, 
§11278; C46,50,54,58,62,66,71,73,75.77,5622.25]

62226 Private writing—acknowledgment. Every 
private writing, except a last will and testament, a f­
ter being acknowledged or proved and certified in the 
manner prescribed for the proof or acknowledgment 
of conveyances of real property, may be read in evi­
dence without further proof. [C51,§2407; R60,54000; 
073,53656; 097,54621; 024, 27, 31,35, 39,511279; C46, 
50,54,58,62,66,71.73.75,77,5622.26]

62237 Entries and writings of deceased person. 
The entries and other writings of a person deceased, 
who was ir. a position to know the facts therein stat-



•ASCA' POSITION STATEMENTS -

Principles of Confidentiality
1 position statement approved by 

— * SCA  governing Board, November, 
1974; reviewed and reaffirmed 1980.1

I n t ro d u c t i o n  (
The members of the American School 
Counselor Association affirm their belief 
in the worth and dignity of the in­
dividual. It is the professional respon­
sibility of school counselors to fully 
respect the right to privacy of those 
with whom they enter counseling rela­
tionships.

A counseling relationship requires an at­
mosphere of trust, and confidence be­
tween ihe client and the counselor. A 
client has the right to privacy and to ex­
pect confidentiality. This confidentiality 
must not be abridged by the counselor 
except where there is a clear and present 
danger to the client or to other pt sons.

The counselor reserves the right to con­
sult with other professionally competent 
persons when this is in the interest of 
tiie client. Confidentiality assures that, 
disclosures made will not be divulged to 
others except when authorised by the 
client. Counseling information used in 
research and training of counselors 
hould fully guarantee the anonymity of 
,e counselec*.

In the event of possible judicial pro­
ceedings Lhe counselor should initially 
advise the school administration as well 
as the counselee if available, and. if 
necessary, consult legal counsel. When 
reports are required to be produced, 
every effort should be made to limit 
demands for information to those mat­
ters essential for the purposes ol the 
legal proceeding.

Guidelines
1. The main purpose of privileged com ­
munication is to offer counaelees \ rela­
tionship in which they will be Able to 
deal with what concerns them without 
fear of disclosure.

2. In reality, it is the client who is 
privileged. It is the client's own informa­
tion and the client has the right to say 
who shall have access to it and who shall 
not.

3. The counselorand clientm ustbe pro­
vided with adequate physical facilities 
that guarantee the confidentiality’ o f the 
counseling relationship.

4. With the enactm ent o f Public Law 
93-380 which speaks to the rights and 
privacy o f parents and students, great 
care should be taken w’ith recorded infor­
mation.

5. Counselors must be concerned about 
individuals who haw access to confiden­
tial inform ation. C ounselors must 
adhere lo PL 93-380.

6. /Ml faculty and administrative per­
sonnel should race .ve in-service training 
con cern in g  the privacy rights of 
students. Counselors should assume the 
primary responsibility for educating 
sch oo l personnel in this urea.

7. ltshould be the policy o f each school 
to guarantee secretaries adequate work­
ing space so that students and school 
personnel will not com e into contact 
with confidential information, ew n  in- 
advertently.

8. C ounselors should undertake a 
periodic review of informuDon requested 
o f their clients. Only relevant informa­
tion should be retained.

9. Counselors m ustnotdiscusa matters 
o w rth e  telephone. A cou n se lo r  should 
insist that a request for information be 
made in writing on official stationery.

10 . Counselors should be aware that it 
is much more difficult to guarantee con ­
fidentiality in group counseling than in 
individual counseling.

11. Communications made in good  faith 
con cem in ga  studentm ay be classified  
as privileged by fhe courts and the com ­
municating parties will be protected by 
law against legal actions seeking 
dam ages for libel or slander. Generally, 
it may be said that an occa sion  o f thir 
pardcularprivilege arises when one acts 
in the bona fide discharge o f u public or 
private duty. This privilege may be 
abused o r lo s tb y  malice, im properand 
unjustifiable motive, bad faith, or ex 
cessive publication.

12. When a counselor is in doubt about 
wh. l  to release in a judicial proceeding, 
the counselor should arrange a con­
ference with the judge to explain the 
counselor's dilemma and get advice on 
how to proceed.

13. Counselors have a responsibility to 
encourage school administrators lo 
develop written policies concerning the 
ethical handling of all records in their 
school system. The development of addi­
tional guidelines relevant to the local 
situation are encouraged.

14. Finally, it is strongly recommended 
that state and local counselor associa­
tions implement these principles and 
guidelines with appropriate legists tic n.

With passage of the Furaily Educational Rights and Privuey Act. Public Luw 93-380 
(The Buckley Amendmcnll, great cure must he taken with recorded information. It is 
essential that counselors fumilinrize thems'. Ives with this new law which is n part of 
the omnibus education amendments of 197-1, and support is intent lo nil their publics.

Provisions of this law on parent und student rights and privacy:

1. Deny federal funds to any edurution institution that refuses a student's parents 
access to their child's school record. Purents also have the right lo chullenge the ac­
curacy of any records.

2. Deny federal funds if records are rcleused lo outside groups without parent con­
sent with exception of oilier school officials, officials in other schools (transfer), some 
federal officials, court orders and financial aid applications, with clearance pro­
cedures of parents even on the exceptions.

All counselors sho lid have u copy of the complete luw. The section pertuining to 
rights und privacy h  on pugcs 88-91, and may be requested from your congressman. A 
draft of proposed regulations pertaining to the luw wus published in the Monday. 
January 8, 1973 Federa l Reg ister.
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Counseling and GiSiance Program: 
Staffing Needs and Responsibilities
(A position statement approved by 
ASCA governing board, November, 
1974; reviewed and reaffirmed 1980)
Introduction
This position of the American School 
Counselor Association describes the 
elements o f a com prehensive and 
developmental guidance and counseling 
program and the criteria upon which 
the quantity and responsibilities o f 
qualified, differentiated staff members 
is based. The ASCA statem ents o f 
counseling role and function lor the 
elementary, middle/junior high, se con d ­
ary and post secondary settings are an 
integral part o f the design and im­
plementation o f guidance and cou n se l­
ing programs.

Philosophy
"W ho am 1". “ W ho can 1 become as a 
person?", and "H ow  can I best con­
tribute lo  society?" are questions which 
guidance und counseling programs help 
all individuals to answer. In their design 
and operation, through the curriculum 
and through specialized approaches, 
guidance and counseling programs exi^t 
to improve the learning environment t.y 
involving students, staff, parents, com ­
munity and others who influence the 
learning and development of the persons 
'erved by the program.

Through individual and group contacts 
over a period of time the counselor has a 
major role in helping all persons develop 
more adequate and realistic concepts of 
themselves, become aware of educa­
tional und occupational opportunities 
and to integrate their understanding of 
self and opportunities in making inform­
ed decisions.
Program Goals
A guidance und counseling program pro­
vides for direct involvement of and ser­
vice lo students, stuff and community in 
order to facilitate achievement of the 
following program goals.

Assist persons in developing
1. A better understanding and accep­
tance of themselves; thier strengths and 
limitations; aptitudes, tie,ids, values, in­
terests and worth as unicue individuals.
2. Interpersonal relationships on the 
basis o f mutual resp ect
3. Problem-solving and dsr.ision-moking 
skills.
■t. And accepting increased responsibili­
ty for their educulionul, occupational 
und a vocational developm ent

S t a n d  u rd s
These suindurtis ure set forth in a man­
ner which ullows local school distr.c's, 
institutions, agencies and other; lo 
design und implement guidance and 
counseling programs consistent with the 
unique needs found within each setting,

Program;
1. There is a written statement of o b je c ­
tives developed as a counselor respon­
sibility, and with the involvement o f ap­
propriate others, specifying l .e overall 
guidance and counseling program as it 
involves and relates to the needs o f the 
person in the school, institution, agency 
and community.
2. The basic program o f guidance and 
counseling involves the process ofcoun - 
sulting and coordinating services. The 
program is comprehensive and de­
velopmental and is implemented 
through the curriculum and through 
specialized approaches. Orientation, in­
formation, appraisal, placement, follow- 
up, follow-through, referral and research 
activities are included in the program.
3. There is evidence that all persons 
throughoutthe school, institution, agen­
cy  and com m unity have continuous op ­
portunity to participate in the guidance 
and counseling program.
4. There is evidence that the guidance 
and counseling program is system atical­
ly planned. implemented and evaluated.
5. Ih c guidance and counseling p ro ­
gram ia continued on an extend?'! hr,sis 
during periods when cL sse a  ure not in 
session.
6. The guidance and counseling pro 
gram is comm unity oriented, serving 
not only students enrolled buta lso pre­
schoolers, dropouts, graduates and 
other comm unity citizens.
7. Counselor taught or initiated mini­
courses decision-m uking, va.ue 
clanfication, study slulls, u nd/or similar 
units ure offered.
8. The program servos thre\: to fiw  year 
old children and their parents where 
elementary school settings exist.
9. The guidance and counseling pro­
gram  p rov id es  o th e r  in n ovative  
service(s) ornctivitios which nre design­
ed to m eet unique needs o f persons.

Staff;
The A m erican  S ch ool C ounselor 
Association has, in the pust. giver, con­
siderable thought and attention to the 
mluc of specified counselor-pupil ratios 
which nre necessary to achieve the basic 
objectives of guidance and counseling 
programs. The absence of specified

Who Cares?

ratios in these standards shouid not b» 
interpreted to mean that ratios canrn 
still serve as seful guides nor that they 
should not be maintained. ASCA holds 
the position that appropriate staff shall 
be employed to implement a guidance 
and counseling program designed to 
meet the needs of the persons to be in­
volved in the program.

1. The guidance and counseling staff is 
qualified and appropriately certi­
ficated/licensed according to state agen­
cy standards.
2. The guidance and counseling staff is 
responsible for the design, implementa­
tion and evaluation of the services and 
activities prescribed in the program.
3. Profession?!, secretarial and/or para- 
professional staff arc adequate in 
numbers to m ist the objectives of the 
program.
4. Provision is made for staff to attend 
and/or participate in intra- and inter­
professional meetings and activities 
within and outside the state.

Facilities:
Appropriate and meaningful guidance 
and counseling activities with in­
dividuals and groups takes place in a 
wide variety of settings, the specific en­
vironment often being determined b- 
circumstances. There ure. however, coi 
tinuing student, program and staff 
needs in which privacy and confidentiali­
ty of conversation and records require 
specific counseling facilitias,

1. Each counselor is provided with 
pleasant, private quarter; conducive to 
conferences of a confidential nature and 
adequate in size to accommodate three 
to five persons.
2. The counseling facilities are located 
in an area readily accessible to students 
and others.
3. Each counselor's quarters is equip­
ped with adequate telephone service.
4. A conveniently located area adequate 
lor group guidance and counseling ac­
tivities is avuilublo.
5. Adequate provision is ,..ude for the 
storage or display of all records and 
materials used by Llm counselorts) in cur­
rying out the guidance and counseling 
program.

The counselor's role in Lhe American school

This ia ASCA's film designed for U3C with many audiences: PI’A 's and other 
parent groups . , . school boards . . . school siaff, boll, administrative and 
teaching . . . and uny group with a concern for education.

It's 28 minutes, 16 mm in color and sound, with a U9,ers guide. Order rental or 
purchase Irom * °G A  Film Department, 2 Skyline Place, Suite 400, 5203 
Leesburg Pike, i alls Church, Virginia 22041.



6. C areer resource center(a) are 
established and appropriately staffed to 
facilitate use of career awareness, ex­
ploration, planning, preparation and pro­
fession materials, equipment and sup- 

v^aes.

Materials and Equipment:
1. There is adequate budget for pur­
chasing, maintaining and developing the 
materials and equipment necessary to 
achieve the objectives of the guidance 
and counseling program.

The Paraprofessional in Guidance and 
Pupil Personnel Services
(A position statement approved by 
ASCA governing board. November, 
1974; reviewed and reaffirmed 1980)

A major goal o f a guidance program is 
lo enable students to make better per­
sonal, educational and career choices 
and to continue growth toward self- 
realization.

This may be accomplished through in­
dividual and group counseling, consulta­
tion and coordination with student, 
teuchers. administrators, parents and 
the community. Of all the areas o f educa­
tion, counseling and pupil personnel ser­
vices offer ihe best opportunities for in­
dividualization. In cooperation with oil 
work setting personnel, humanization of 
education can become a reality.

To enable counselors to function more 
effectively and proficiently, the assign­
ment of routine, incidental and technical 
duties must bo performed by the 
narnprofessional.

no utilization of poraprofessionals in 
“guidance and pupil personnel services 
provides a means of do /eloping greater 
effectiveness within tl.e guidance pro­
gram.

With the appropriate education and 
training ■' carefully selected personnel, 
puruproiessivnals under careful supervi­
sion could perform in the following 
ureas:

As a clerical worker
• collect and maintain current guidance 
files
• reproduce materials needed fo' the 
counselor in group and/or indWidual 
conferences
• assist with all student rccrrd keeping
• assist students in completion of varied 
forma and applications.

As a resource person
• assist with the establishment and con­
tinuation of contacts with agencies 
and/or organizations in order to acquire 
information for the counselor; i.e.. 
Chamber of Commerce, Employment 
Security Commission, etc.
•catalog and file materials of an educa­
tional, occupational, ^vocational and 
personal nature
• disseminate fact’ al information and 
materials to appropriate publics 
•maintain appropriate personnel and in­
formation records
• procure supplies and prepare mntcriuls 
for counselor use
• parfo ’ m routine collecting and 
analytiral statistical operations
• operate A-V equipment

As un assistant in the urea of assess­
ment, specifically testing
• collect and distribute test materials
• assist counselor in administering and 
monitoring group tests

• prepare and organize answer sheets for 
machine scoring, hand scoring small 
quantities (not interpretation o f test 
results)

The paraprofessional should:
• Possess a sensitivity to the problems 
and needs of children
• Manifest an interest in working with 
children and youth
• Be knowledgeable in the role of the 
counselor and the total guidance pro­
gram.

The counselor should;
• Assist in the selection of paraprofes- 
sionals
• Assume the responsibility of supervi­
sion of paraprofessionals.

For future planning, the professional 
organization should:
• Encourage the post secondary educa­
tional systems to offer training for 
paraprofessionals in guidance and pupil 
personnel services
• Encourage the collaboration of state 
education  agency personnel, post 
secondary student services personnel, 
and local education agencies guidance 
personnel in instituting such courses 
and/or programs.

The training for paraprofessionuls 
should include secretarial training, 
operalion and uso of multi-media 
m aterials, practical in vestigation s 
and/or research techniques, human rela­
tions, group testing, ethics and home- 
school-community resources.

Student Rights:
A Developing Right 
to Know
(A position suicement upproved by 
ASCA governing board, Novembcc, 
1974)

The A m erican  S ch ool C ounselor 
Association supports the constitutional 
rights of all persons to their individual 
and collective freedom to express views 
and feelings which have also been 
recognized by the courts of this nation.

The United Stales Congress has enacted 
into luw protection of the rights and 
privacy of purents and students, pnr- 
riculnrly relating to the records main- 

ined on euch student. (PL 93-380) Our 
-children und youth need specific inter­

pretation rulau-1 to the constitutional 
and lawful rights related to the rights to 
which present and former students (and 

. parents/ are.entitlcd -  —

ASCA POSITION STATEMENTS
T h erefore , the A m erican  S chool due processes open to him/her ie., how
Counselor Association hereby formally . one s ng a a a s u  ungw  n
supports the Constitution of the USA. in do ,f 3enrchr 3eized or " ^ n o g a t c d ;
particular the first and fourteenth 
amendments as related to this position 
statement, and Public Law 93-380. 
ASCA thereby is committed to be ac­
tively involved in assuring that students 
1)0 treated as citizens of the USA with all 
due rights, privileges and ruspon- 
ibilities.

Counselors are serving us advocates, ac­
tivists, and catalysts for assuring these 
rights. Therefore, ASCA further sup­
ports and promotes:

1) improved record keeping;
2) law-abiding, discriminating release of 
information / data from student records; 
3| the recording o f positive, meaningful 
and non-vnluativo evaluations on stu­
dent records and docum ents;
4) positive reinforcements in the learn­
ing processes;

reviewing one's school records (or 
parental review of sume); resources 
o f  assistance available to students; 
freedom to express one's views; freedom 
o f the press; dissem inating information 
regarding state statutes on corporal 
punishment; the right to have a Student 
Bill o f  lligi ls in the school, sch oo l 
system , or state;
6) student orientation and understand­
ing of student responsibilities as well as 
student rights under the Constitution 
and PL 93-380 without understanding 
student rights as has more frequently 
been the case.
ASCA supports legislation and court a c­
tions which will insure rights o f  
students us citizens o f the U.S.A 
ASCA’s position is tha i the counselor is 
the "su id en ta d w ca le " — supporter, in­
tercessor, pleader, defender, through

51 student orientation to all rights nnd speaking, writing, and action!



Teacher-Counselor W ork er 
Relationships in Career Education
(A position statement approved by ASCA Governing board, November, 1974: 
reviewed and reaffirmed 1980)
Career edc*.<tion stresses an interdisciplinary approach to planning educational ex­
periences for students. Such experiences should be planned based on input from all 
aspects of the curriculum, as well as input from the students involved. In the day-to- 
day schedules of professionals involved in education, provision must be made for 
times and places to share across discipline lines. Both the counselor and the teacher 
are key components o f any professional education planning team. Each m ust share a 
responsibility for facilitating joint planning and dialogue regarding curriculum 
developm ent in career education.

The guidance program can be viewed as including three com ponents: consultation, 
coordination und counseling. C ounselors and teachers m ust develop the kinds of 
working relationships which assure the maintenance o f these i. Tr.ponents. Under the 
philosophy o f  careereducation , the processes o f self-concepi'.developm ent, values 
clarification and decision-making skills offerareas where the counselor-teacherteara 
must work together in translating these p rocesses into action strategies.

ASCA POSITION STATEMENTS 

D r u g  Counseling
(A position statement approved by 
ASCA governing board, March, 1975: a 
revision  o f form er statem ent on 
"Counselor Role in Drug Counseling.” )

The A m erican  S ch oo l C ou n se lor  
Association supports a position that 
serves as a frame of reference for 
counselors working with counselees in­
volved or potentially involved in the 
drug culture. This position serves as a 

ride and as support for counselors in 
dil work settings.

The counselor respects th_ counselee's 
dignity, integrity and self-worth in a 
relationship of trust. Counselors help 
counselees to understand themselves as 
self-respecting human beings, while 
helping them to accept responsibility for 
their actions. Counselors discuss with 
counselees any conflicting respon­
sibilities as they relate to legal and/or in­
dividual limits lo confidentiality.
Counselors focus on the personal con­
cerns of the counselee rather than the 
drugs themselves, since the former may 
be the cuuse and the latter, a symptom.
Counselees’ problems may bo beyond 
the expertise of the counselor. Referral 
to appropriate agencies and/or other pro­
fessional consultation is an integral part 
of the counselor's responsibility to the 
client. Counselors stimulate a continu­
ing dialogue among school and com ­
munity resources to enhance and initiate 
services to students and faculty.

The counselor nas an obligation to 
respect the bu sic rights and respon­
sibilities of the parents in Lheir concerns 
with their children. The counselor must 
use information shared by parents in ac­
cord with prescribed professional ethics 
of the American School Counselor 
Association and within the limitations 
defined by local, state and federal laws.
Referral services may be deemed ap­
propriate by the parties concerned and 
the counselor will be able lo recommend 
such agencies.

Categorical Funding for 
Support of Counseling 
and Guidance Services
(A position statement approved by 
ASCA governing board, November, 
1974)

One of the critical issue6 which has fac­
ed supporters of guidance, counseling 
and testing programs for some number 
of years, has been the issue of 
categorical nid vs. consolidated or block 
grants especially related to the Elemen­
tary and Secondary Education Act, Title 
111. The position of the APG A Govern­
ment Relations Com m ittee as of 
August, 1973, was one of insistance on 
categoricul l.mding of ESEA III and 
against further courolidation of ESEA 
III with an r other E 'em -ntary and 
Secondary ti les. The governing board 
of the Am -rican School Counselor 
Association strongly endorses this posi­
tion.

The position is further reinforced by:
1. The value and need for categorical 
funding being stressed by guidance per­
sonnel in state departments and big city 
school systems.
2. Categorical funding as it now exists, 
gives assurances for the continuation of 
full funding of counseling and guidunce 
programs and activiticr throughout 
state education agencies und local 
education agencies across the country.
3. Consolidation could mean that 
counseling nnd guidance programs 
would suffer at the state level in favor of 
more powerful educational lobbies and 
political pressure groups seeking the 
federal dollars in a broadly consolidated 
cduculionnl program.

T h ere fo re , the A m erican  S ch oo l 
Counselor Association join6 other na­
tional education organizations in sup­
port o f categorical funding for support 
of counseling and guidance services.



The Necessary Cooperation.^ a
Rehabilitatic®md School Counselors Musfltyorlc Together

IA jo in :  p o s it ion  sta tem en t app roved  by 
the A m erican  Schoo l C ounse lo r A ssoc ia ­
tion G ove rn in g  B o a rd  and the Am erican  
R eh ab ilita tion  C ounse ling  A ssoc ia tion  

•— tn A p r i l J 979.)
Introduction
Because school counselors and rehabil­
itation counselors provide essential sup­
port services, they must work more 
closely with each other in the counseling 
and placement of handicapped children. 
Public Law 9-1-142. the Education for 
All Handicapped Children A ct (Section 
121a. 13; 121a. 137), mandates services 
in which school counselors and rehabil­
itation counselors assess student needs, 
evaluate interests and aptitudes, and aid 
in the formulation of educational and 
voca Jonal goals.'

Eligibility for the school component will 
be determined through the evaluation 
process as outlined in the law. Rehabil­
itation and school counselors need to be 
included in the development of the In­
dividual Educational Plans HEP). Peo­
ple with physical, mental, or emotional 
handicaps are generally eligible for 
rehabilitation services. When the stu­
dent leaves school, the transition to 
another program (possibly through 
rehabilitation services) or employment 
will be smoother because of the team ef­
forts of the rehabilitation and school 
jounselnrs.

Statement Defining Issue 
Rehabilitation counselors and school 
counselors currently work independent­
ly of each other when providing services 
to handicapped children. Expertise, ser­
vices, and information should be shared 
for the benefit of the pupil. Also, state 
and federal laws for the handicapped 
either require or direct cooperation be­
tween agen-ies.

Statement of Position 
The passage of PL 9-1-142, the Educa­
tion for All Handicapped Cltildren Act, 
places the responsibility of providing 
public education for all special needs 
children luges 3 through 21) cn the locul 
public schools. Although the respon­
sibility rests with the school system, 
state agencies arc required to share in­
formation. expertise, and services, '.’he 
law makes it national policy lo ensu*e 
that all handicapped children have a free 
appropriate public education that em 
phasizes special education and relate J 
services designed to meet their un icje  
needs.

Specifically, rehabilitation counselors 
and school counselors need to com- 
;Tunicate with each other as frequently
u.* possible. Doth rehabilitation and 
school counselors should be included on 
the IEP teams. Services to the high- 
school age handicapped population 
should include vocational rehabilitation 
counseling and preparation for post- 
hign-school programs with the full com ­

plement of rehabilitation services (e.g., 
corrective surgery, living arrangements, 
hospitalization, prosthetic appliances, 
transportation).

Rehabilitation counselors should pro­
vide consultation on the social and voca­
tional aspects of disabilities as well as 
technical assistance with vocat:onal pro­
gram planning.

School counselors should help rehabilita­
tion counselors through appropriate 
communes tiens concerning the progress 
and ueeds of students. School and 
rehabilitation counselors should share 
information about student interests, ap­
titudes, educational and vocational 
goa ls. R ehab ilita tion  and school 
counselors are responsible for imple­
menting the services required by the in­
dividual student's needs.

School and rehabilitation counselors 
should jointly develop and arrange ap­
propriate ap titu de, in terest, and 
achievement testing as well as medical.

psychological, and vocational evalua­
tions.

The rehabilitation and school counselors 
must work together to assist the stu­
dent ir developing and implementing a 
rphdbilitation program that will lead to 
appropriate employment. This program 
may include further educational or voca­
tional training as necessary.

In conclusion, it is imperative that han­
dicapped children receive the educa­
tional and related services necessary to 
function in society in the least restric­
tive environment. As te'-m members, 
school counselors and ..laoilitation 
counselors can be of greatest assistance 
to handicapped children by combining 
resources and expertise in the develop­
ment and implementation of Individual 
Educational Plans now mandated by 
federal legislation. The long-needed 
cooperation between school counselors 
and rehabilitation counselors will be of 
tremendous benefit in accomplishing 
these goals.

Counselors Completing the Endorsement* 
Section of College Application Materials
(A policy statement originally approved by ASCA governing board, May, 1972, and 
amended November, 1974; reviewed and reaffirmed 19801

Counselors charged with the responsibility of completing college application informa­
tion should not complete the endorsement* section of such application materials. Fur­
thermore, ASCA will make this policy known to appropriate associations to delete 
auch endorsement sectiona from college application forms.

The rationale for this polic; is as follows;

ASCA recognizes the role of the school counselor in the admissions process as one of 
providing counseling crvices to the student, which enables him/her to muke decisions 
about post secondary education. The school furnishes sufficient objective data con­
cerning the student’s qualifications for post secondary education. Anything that 
could impede this counseling process works to the detriment of the student, the 
school and the post secondary institution.

The endorsement section of transcript-recommcndation forms can be such an impedi­
ment. The counselor docs not have datu on the pool o f current applicants with whom a 
given student will be competing ut a given post secondary institutions. Indeed, the 
post secondary institution does not have this data until its own pool of current ap­
plicants ha3 been completed. Nor does the counselor have information on the current 
specific needs a post secondary institution hu3 to round out its student body. Since 
this information is not available to a counselor, n spv-.ific endorsement of the studer. 
is meaningless.

Also, the endorsement section of the trnnscript-recommendntion form can lead a stu­
dent to believe that the sc-condaiy school und/or counselor makes the admission deci­
sion. This is not a desirable conclusion since this belief is harmful to the counseling 
relationship and since the decision to admit is thut of the post secondary institution.
•The endorsement section of college a p - ’ .ation forms is interpreted to be that por­
tion of the application that requires a counselor to "recom m end," "noi recommend,’ ’ 
or "recommend conditionally" a student to be admittcJ to a post secondary institu­
tion. This policy is not intended to delete nil counselor comments or recommendations 
from college application forms.

The Counselor and Negotiations
(A position statement approved by ASCA governing board, November. 1974.)

The role of a counselor in negotiations must be based on the alignment of the 
counselor in the bargaining structure of the wirk setting. It is the responsibility of 
that counselor lo work for and support the bar;uining unit in its attempts to improve 
working conditions and .mprove the education of children.



M r (STAND ARDIZEDTJROUP I.Q. TESTING
A Position Statement of the American School Counselor Association

There is concern among educators as 
well as various groups within the public 
sector regarding the use of standardiz­
ed, group intelligence tests or the so call­
ed I.Q. tests. Users of these tests cite 
several reasons why such testing should 
be discontinued. Concern centers around 
the following distinct issues.

The first issue is the utilization of I.Q. 
tests to categorize individuals. Children 
have diverse talents and abilities, and 
the purpose of schools is to nurture 
these so that optimal educational 
development takes place. This makes 
categorization based on the bell-shaped 
curve inappropriate.

A second issue is that standardized 
group I.Q. tests do not measure what 
they purport to measure. A paper and 
pencil test composed of multiple choice 
items is not an adequate means for 
measuring the complexities of human in­
telligence. As a result of these limita­
tions. inadequate interpretations mny be 
made about children's abilities.

The third issue deals wiih test basis. 
The test content is based primarily on 
white middle class culture and values. 
Interpretations te"d  to be inaccurate 
and misleading when used with students 
from other types o f backgrounds. Conse­
quently, some students are in reality be­
ing classified as a result of their socio­
economic or racial status.

The final issue is that standardized 
testa of intelligence are used throughout 
the nation in ways which permanently 
effect the self image o f the tested. This 
alters their own aspirations as to their 
probable futures and may influence the 
expectations of their teachers.

It is the position of the American 
School Counselor Association to oppose 
continued use of standardized group in­
telligence testa. ASCA joins with other 
educational groups in working toward a 
national discontinuation of such testing 
until a time when the problems with the 
tests and their users can be com cted .

A SC A  Position Statements 
DEVELOPMENTAL GUIDANCE

(The following position statement was approved by the Governing Board of the 
American School Counselor Association in December, 1978.)

Introduction
During recent years a number of 
c o u n s e lo -  e d u ca to rs  and s ch o o l 
counselors have advanced the proposi­
tion that counseling can and should 
become more proactive and preventative 
in its focus and more developmental in 
its content and process. Viewed in the 
context of an evolving societal emphasis 
upon personal growth and an expanding 
professional expertise, developmental 
guidance has resulted in a potentially 
dynamic and promising approach to the 
helping relationship o f the school 
counselor. The concept of developmental 
guidance has been discussed under 
various rubrics, such as (deliberate) 
psychological education, human rela­
tions training, and preventative mental 
health. Developmental guidance is a 
reaffirmation and actualization of the 
belief that guidance is for all students 
and that its purpose is to maximally 
facilitate personal development.

Definition
Developmental guidance ia that com po­
nent of all guidance efforts which foatera 
planned intervention within educational 
and other human development services 
programs at all points in the human life 
cycle lo vigorously stimulate and active­
ly facilitate the total development of in­
dividuals in all areas—personal, social, 
emotional, career, moral-ethical, cog­
nitive. aesthetic—and to promote the in­

tegration of the several components into 
an individual life-style.

Endorsement
The American School Counselor 
Association formally endorses, sup­
ports, and encourages the incorporation 
of developmental guidance in the role 
and function of the school counselor.

Antecedents
In the past the role of the school 
counselor has suffered from the re­
str iction s o f h istorical precedent, 
philosophical tradition, financial sup­
port, administrative definition, and 
counselor selection and preparation. 
Counselor functions have often been 
limited to crises management, adjust­
ment coordination, vocational guidance, 
and clerical and quasi-administrative 
tasks.
Catalysts
Prompted by cultural change, pro­
gressive philosophy, advancement of 
knowledge and methodological improve­
ment in the behavorial sciences, a 
clim ate of open public discourse, 
pressures of educational accountability, 
institutional economics, and profes­
sional survival, the 'Traditional'’ work 
of the school counselor is in need of well- 
reasoned revision,

EVALUATION OF SCHOOL 
COUNSELORS
(A position statement of the Americai 
School Counselor Association. March 
1978.)
Since the prim s-v purpose of the evalua­
tion process ia to assure the contin­
ued professional growth of school 
cou n se lors , the A m erican  S chool 
Counselor Association is committed to 
the continued improvement of this pro­
cess. It is the organization's position 
that evaluations must be based on 
specific facts and comprehensive evalua­
tion criteria which conform to local and 
state regulations.

Because of the Am erican School 
Counselor Association's commitment to 
the improvement o f school counseling 
services, the Association welcomes the 
opportunity to aid local administrators, 
department heads, and others charged 
with the improvement and/or develop­
ment of evaluation instruments and 
procedures.

Direction
If counseling is viewed humanistically, 
holistically, and comprehensively — 
that is developmentully -  ihen the ra­
tionale for dcvelopmenta.' guidance is 
clearly defined: Counseling st.ould be 
hnbilitulive as well as rehabilitative, pro­
active as well as reactive, preventative 
ds well as remedial, skill-additive ni well 
as problem-reductive, and characterized 
by outreach as well as availabuity. 
Developmental guidance is the sura- 
mutive terminology which connotes this 
emphasis.

Specifically, then, developm ental 
guidance refers to the process and con­
tent of confluent human development as 
promoted by planned, purposeful, and 
sequential intervention.

Content
The -ontent of developmental guidance 
will vary according to the developmental 
levels, stages, and needs of participants; 
counselor competence and resources; 
and other fuciors. Exumples of pro­
grams of contemporary interest include 
the following: human development 
(theories, stages, tasks, principles); 
r recr development (uwareness, explora­
tion, selection, employability skills) 
academic development (achievement 
motivation, study skills, test prepara­
tion, test wiseness), communication 
skills, interpersonal relations, decision 
making, values clarification, marriage



and family planning, parent education, 
moral development, affective educa­
tion, conflict resolution, leadership 
training, assertion training, relaxation 
training, human sexuality, drug educa- 
.ion, deuth education, and situation- 

' “ "al adjustment and self-management 
(divorce adjustment, depression man­
agement. weight control, behavior 
m odification . This list is not ex­
haustive.

Intervention
Many means and resources for 
developmental guidance intervention 
are available, and counselors should 
select from among these alternatives 
according to needs identified in his or 
her work situation. Examples o f means 
o f delivery include: m ini-courses, 
academic release time from designated 
classes for developmental guidance 
activities, curricular scheduling of 
guidance activities, extended hours 
(a fter sch o o l and even in g ), and 
classroom guidance. Examples of techni­
ques and resources include: resource 
centers and libraries; programmed texts 
and workbooks; cofacilitation and 
consultation with teachers, parapro- 
fessionals. peer counselors, and 
others; counseling and educational kits; 
curricular aids, media, bibliotherapy, 
cinematherapv; contracting; and ex­
periential education. Exam ples of 
strategies include: direct service de- 
ivcry, consultation, team teaching, 

“ "peer counseling, and paraprofessional 
counseling.

Medium of Delivery'
In terms of efficiency, as well as effec­
tiveness, group upproachcs are the 
preferred medium of delivery for 
developmental guidance activities. By 
definition, "group" refers to a natural or 
created cluster of individuals, as small in 
number as two or of unlimited size. The 
clusters may be identified as families, 
classrooms and grades, employees, 
clients, or other composites of persons 
who come together us a result of shared 
need or purpose, common attributes, 
and/or other coincident characteristics.

Competencies
Essential preparation for developmen­
tal guidance intervention involves a 
thorough understanding of human 
developm ent (descriptive and the­
oretical); know ledge of counseling

It is the position of the Amjjxican 
School Counselor Association that Peer 
Counseling Programs enhance the effec­
tiveness oi the counseling program by 

. increasing outreach programs and ex­
pansion of guidunce services. Through 
proper selection, training, ano ."iM t vi­
sion, peer counseling can be a posi:;' e 
force within the school ajid. comm unity

theory and practice; competence in 
counseling techniques and group pro­
cesses* skill in program development 
and management; assessm ent, ap­
praisal, and diagnostic skills based on 
developmental concepts; practical com­
petence in basic statistics, applied 
research, and program  evaluation 
methods; and specific knowledge in the- 
area of developmental emphasis. The 
counselor should be personally effective 
and comfortable as well as professional­
ly competent in all areas in which 
developmental guidance intervention is 
offered.

Developmental guidance specialists, 
must, at a minimum, be able to effective­
ly deal with questions such as: What are 
the general characteristics, expecta­
tions, tasks, and behaviors of in­
dividuals at this state of develop­
ment? W hat are this individual's 
characteristics, expectations, tasks, and 
behaviors? What can impede the process 
o f development for this individual? 
What will facilitate the process of 
development for this individual?

Because the emphasis on developmen­
tal guidance is fairly new, counselor 
educators may need to modify the 
counselor education curriculum in order 
to prepare counseling students as profi­
cient developmental interventionists. 
Because such an approach has often 
been taught as an ideal rather than as 
reality, as un attitude instead of a skill, 
counselor educators may be required to 
further develop their educative role.

Counseling students should se-*k to 
add the skills of developmental guidance 
intervention to their repertoire—if 
necessary, through adjuncts und ultor- 
nutivea to the usual counselor education 
curricula. Practicing counselors whose 
programs did not include developmental 
guidance components should seek to ac­
quire the skills of developmental 
guidance intervention as port of their 
professional renewal efforts.

Th" developmental guidance coun- 
se'or should be involved in a continuing 
program of professional improvement in 
dr volopraentul guidance expertise and 
s.rategies.

Competencies may be acquired, main­
tained, and improved through a variety 
of means, for example, graduate study, 
workshops, institutes and seminurs, 
meetings and programs of professional

that will meet the needs of a sizable seg­
ment of the student body.

Teenagers often communicate Ihcir 
problems to their peers rather than to 
parents, administrators, or counselors. 
There exists in every school community 
a segment of the student population 
that rejects adulL relationships. In our

« . °
ociations, self-study of journals, con­

tem porary texts and instructional 
manuals, in-service education, continu­
ing and extended education, internships, 
and consultation.

Implementation
Implementation strategies for the initia­
tion of developmental guidance will 
m ost likely require assertiveness and in­
genuity. Many administrators, teachers, 
other school personnel, students, and 
parents will be unaccustomed to the 
con cep t, intent, and outcom e of 
developmental guidance; therefore, the 
counselor’s competence must be visible; 
program development and planning 
thorough; rationale for programs con­
vincing; conduct of procedures pro­
fessional, and programs measured, 
evaluated and reported effectively, both 
formally and Informally, Program im­
plementation must be paced so as to 
minimize institutional resistance and 
prevent overextension. Although or­
ganizational management skills and 
change agent strategies will prove 
useful to those initiating developmental 
guidance programs, the expertise and 
personhood of the counselor may be the 
critical element in the implementation of 
developmental guidance.

Guidelines
There are several general principles 
which should help insure quality and ef­
fectiveness in the implementation of 
developmental guidance:
1. The program should be systematic, se­
quential, and comprehensive.
2. The program should be jointly found­
ed upon developmental psychology, 
educutional philosophy, and counseling 
methodology.
3. Both process and product (of the pro­
gram itself und the individuals in 
should be stressed.
•!. All personal domains — cognitive, af­
fective, behnvorial, experiential nnd en­
vironmental — should be emphasized.
5. Programs should emphasize prepara­
tion for the future nnd consolidation of 
the present.
6. Individualization and transfer of 
learning should be central to program 
procedure and method.
7. Evuluution and corrective feedback 
are essential.

society, peer influence may be the 
strongest single motivational force in a 
teenager's life. Peers can Is: selected und 
trained by professional counselors in 
communication and counseling skills 
through a carefully planned peer 
counseling program, and produce addi­
tional guidance services which otherwise 
might never have been realized.

ASCA POSITION STATEMENT ON PEER COUNSELING
(The following position statement wits approved by the Governing Board of the 
Aniericun School Counselor AsHocinlion in December, 1978.)



Peer Counseling Defined 
Peer counseling is defined as a variety of 
interpersonal helping behaviors assum­
ed by nonprofessionais who undertake a 
helping role with others. Peer counseling 
includes one-to-one helping relation­
ships, group leadership, discussion 
leadership, advisement, tutoring, and all 
activities of an interpersonal helping or 
assisting nature. A peer counselor refers 
to a person who assumes the role of a 
helping person with contemporaries. 
The term "peer" denotes a person who 
shares related values, experiences, life 
style, and is approximately the same 
age.
Peer Counseling Roles 
Peer counselors can provide a variety of 
useful and helpful services for schools, 
depending on the individual school's 
needs. It should be emphasized that 
because peer counselors are trained to 
function in ar interpersonal capacity, 
they should not be used as clerical 
assistants.

The most obvious role of peer 
counselors is that of one-to-one counsel­
ing. Talking with students aboui their 
personal problems, referring peers to 
other souces of help in the community, 
giving information about drugs, sex, 
venereal disease, and helping students 
with their school problems are some of 
the types of assistance given by peer 
counselors on u one-to-one basis.

Peer counselors can be effective in 
group settings. Their training enables 
them to be used as group leaders, 
a ssistan ts  in cou nselin g  grou ps, 
teachers of counseling skills to other 
students in counseling groups, or ns 
communications skills trainers in the 
classroom. Peer counselors can also help 
to train new groups of peer counselors.

There ure several educational (unc­
tions that a peer counselor can perform 
effectively, such as tutoring students in 
academic areas, serving ns readers for 
nonreuders, and assisting Special 
Education consultants in working with 
learning und behaviorially disabled 
siudenLs.

Peer counselors can be helpful in many 
guidance capacities. They are very effec­
tive in greeting new students and their 
parents and in making them feel 
welcome. They can be used to help with 
the registration process by aiding 
students in the selection of their classes 
and serving as assistants and runners on 
Registration Nights. Other guidance 
functions peer counselors can perform 
are serving as Career Center helpers. 
Open House guides, writing the 
Guidance Newslettter. helping with 
organizational details of testing, and be­
ing responsible for the management of 
Career Program speakers.
Professional Counselors' 
Responsibilities in Peer Counseling 
The professional counselor must accept 
the responsibility for adequately 
meeting the needs of the school popula­
tion and for writing a peer counseling 
program designed to meet those needs. 
The counselor must then accept the ad­
ditional responsibilities fo r

1. Devising a plan for selection of peer 
counselors which is compatible with the 
population to be served.

2. Coordinating the leadership of an 
adequute training program for the peer 
counselors selected for the program.

3. Plunning the professional coun­
selor's time budget so that adequate 
time is scheduled for work with peer 
counselors.

4. Constructing a support system 
through positive, factual, and honest 
public relations.

5. Providing time for meeting with the 
peer counseling group on a weekly basis 
for continued training, supervision, 
sharing, und personul growth.

G. Continually monitoring nnd 
evuluuting ihe training nnd impact of 
the program, and instituting any 
necessary changes to help the program 
meet the assessed needs of the popula­
tion it serves.

The professional counselor must con­
stantly serve as e support and a resource 
person to peer counselors. The counselor 
must have a broad, reliablo awareness of 
competent resources and support profes­
sionals in the community who cun and 
will accept referrals when needed.

The professional counselor should ac­
cept responsibility for the design and 
completion of research on the program. 
Follow-up studies must bo conducted 
and program effectiveness must b* 
studied in am objective manner. Result 
should be reported to the population 
served and to interested professionals; it 
is the responsibility of the counselor to 
share information, research, and exper­
tise with other interested counselors.
How Peer Counselors Help The 
Professional Counselor 
After training and with ongoing supervi­
sion. peer counselors can work as impor­
tant members of the guidance team. 
Peer counselors often are able to help ac­
complish things that the professional 
cannot do alone or cannot do as quickly 
alone. Therefore, peer counselors help in­
crease the services of the counseling 
center. They are able to serve in an 
outreach function and be of service to 
any population that may feel uncomfort­
able ta lking with a professional 
counselor.

The peer counselors may assist peers 
with a variety of problems as they serve 
as listeners. While serving as listeners, 
they are able l o  help others on a daily 
basis to stay healthy mentally, or to 
reduce crisis situations by alerting pro­
fessional counselors to problems of a 
serious nature.

As counselors train peer counselors 
with helping skills, the peer counselor; 
grow as persons and become more func­
tional aL a higher level. Peer counselors 
are also able to see if they want a future 
occupation in the helping profession. 
Peer counselors ure trained to become 
more effective udults.

It is imperative that all guidance and 
counseling departments in the schools 
plun, initiate, and implement a peer 
counseling program. Well-trained peer 
counselors can have a positive effect on 
students that no one else can provide. 
Students sometimes relate and uccept 
alternative patterns of behavior from 
peers who ore struggling with similiar 
feelings and problems. Peer counselors 
can crc-atc a tremendous positive impact 
on the student population.

ASCA POSITION STATEMENT ON STUDENT RECOGNITION PROGRAMS
(The following position statement wan approved by the Governing Board of the 
American School Counselor Association in December, 1978.)

It is the position of the American 
School Counselor A ssociation that 
counselors should endeavor to protect 
students ana their families in accord­
ance with federal law (PL 93-380). and 
should alert students and parents to be 
particularly cautious in approving the 
releuse of names nnd addresses of 
students to "recognition programs."

Counselors nre concerned that some 
recognition programs:

1. Luck educational benefit to selected 
students.

2. Provide convenient lists which may 
be used for noned mational purposes.

3. Exploit stud' nts und families when 
these programs solicit the purchase of 
certificates, pins, publicatio -He.

4. Uae methods of selection which ure 
noteleiir.

5. May discriminate when some 
students ure selected.

The counselor's position should be u 
seek adm in istrative support and 
cooperation in publicizing these con­
cerns so that students and their families 
will be informed in the release of names 
«nd addresses of students.
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de r ing  re la t io n sh ip s  in a com m e rc ia l  w o r ld ,  
can h a r d l y  be said to have de legated  t o  the 
la n d lo rd  a n  exc lus ive p re roga t ive  o f  the  sov­
e re ign . A s  in F la g g  B ro s . ,  the s ta tu te  at 
issue p e rm i t s  but does not compe l c re d i t o r  
cc l f -he lp .

In e n a c t h g  the d is t ra in t  p rocedu res , the 
s ta 'c  o n ly  announced  the c ircum stances  un­
der w h ich  a p r iva te  in d iv ioua l m a y  act . 
W h e n  a p r iv a te  pe rson  m e re ly  takes ad v an ­
tage o f  a se l f -h e lp  rem ed y  recogn ized  b y  the 
s ta te , his ac t ions a r e  not a t t r ib u ta b le  t o  the 
sta te .— A ld i s e r t ,  J .

— C A  3 ;  Lu r ia  B ro th e r s  &  C o . ,  In c .  v. 
A l l e n .  3 / 1 5 / 8 1

enough  to con c lu d e  tha t  it d id not d o  so in 
this case.

T h e  te lev is ion  s ta t ion  was not den ied  ac ­
cess to the  meet ings . Its r ep resen ta t ive  was 
f ree  to  a t tend , take notes , and d issem ina te  
an y  in fo rm a t io n  ob ta in ed . T h e  r o om  in 
which the in i t ia l  m eet ing  was he ld  was 
sm a l l  and space was l im ited .  J u r y  t r ia ls  
were tak ing  p lace  e lsewhere  in the c o u r t ­
r o om . U n d e r  these c i rcum stances ,  the po­
ten t ia l  fo r  d is rup t ion  o f  the m ee t ing  and 
o th e r  ju d ic ia l  p roceed ings ou twe ighed  any 
benefit to the te lev is ion s ta t ion  and  the 
pub lic  f r om  a v isua l p resen ta t ion  o f  the 
meet ing  r o om .— S e ym ou r .  J.

— C A  10; C om b in ed  C om m un ic a t io n s  
C o rp .  v. F ines i lve r ,  3 / 1 7 / 8 2 .

Mass Medie
C O U R T  P R O C E E D I N G S —

Te le v is io n  s ta t ion 's  F i r s t  Amendment 
right to g a th e r  news is not vio lated by fede r ­
a l d is t r ic t  cou rt  o rd e r  that re fused to a l low  
b roadcas t  coverage o f  lawsuit se tt lement ne­
g o t ia t ion s .  held in f ed e ra l  courthouse pu rsu ­
ant to c o u r t  o rde r ,  that were open to non­
b roadcas t  press coverage .

A te lev is ion  sta t ion seeks a writ o f  m a n ­
d am us req u i r in g  a f e d e ra l  dis tric t j u d g e  to 
a l low  te lev is ion  b roadcas t  coverage o f  nego­
t ia tions u nd e r ta k en  in a fed e ra l  cou r thou se  
to sett le  a lawsuit . T h v  suit was filed b y  five 
reg is te red  v o t e r  ’ ga inst the C o lo r a d o  gov­
e rno r  and  o th e r  state o f f ic ia ls  and sought to 
have a th ree - judge  c ou r t  appo in ted to  fo r ­
m u la te  a red is t r ic t ing  p lan fo r the state 
p rio r to the 1982  congress iona l e lec t ion . 
T h e  case was ass igned to the respondent 
judge , w h o  o rde red  the gove rn o r  and m e m ­
bers o f  the leg is la tu re  to a t tempt  to w o rk  
out j  c om p rom ise  red is t r ic t ing  plan. W h e n  
the n ego t ia to r s  repo r ted  the ir  lack o f  p rog ­
ress. th ey  were  d irec ted  to a ju r y  r o om  and 
o rde red  to  con tinue the i r  e f fo r ts .  L a t e r  in 
the d a y ,  n ego t ia t ions con t inued  in a m ag is ­
t rate 's c o u r t r o om . T h e  negot iat ions were 
unsuccess fu l and the lawsuit  la te r went to 
t r ia l . T h e  t r ia l  court  p e rm it ted  the p ress to 
be p resen t du r ing  the negot ia t ions , but de ­
nied a reques t  that te lev is ion  c am e ra s  be 
a l lowed  in the m eet ing  rooms , cit ing Ru le  
16 o f  the  loca l  ru le s  o f  p ractice fo r  the 
C o lo r a d o  d is t r ic t  cou r t s ,  which p roh ib its  the 
use o f  c am e ra s  in the cou r thou se .

T h e  te lev is ion  s ta t ion  contends that the 
cou r t ’ s ru l in g  v io la ted  its First A m endm en t  
right to  g a th e r  nc . T h e  Firs t  A m endm en t  
docs not g u a ran :  .  the media a c on s t i tu ­
t iona l r igh t  to te levise inside a cou r thou se , 
and cou r t s  m ay  impose restr ic t ions upon 
media access to c o u r t r o om s  and cou r thou se  
p rem ises when necessa ry  to p rotect and  fa- 
r i l i ta te  the p rope r  adm in is t r a t io n  o f  the j u ­
d icia l sy s tem . It is not necessary  to cons ider  
whethe r  app l ic a t ion  o f  R u le  l o  c ou ld ,  unde , 
d i f fe ren t  c i rcum stances ,  in f r inge upon the 
media 's F irs t  A m endm en t  r ights . It is

P R I V I L E G E —
Jou rn a l is t s  en joy  qua li f ied com mon  law 

privilege against d isc losu re  o f  confident ia l 
sou rces in W ash in g ton  civi l ac t ions , and, i f  
repo r te r 's  in terest in nond isc losure  is sup­
ported by need to preserve con f iden t ia l i ty , 
this priv ilege can on ly  be ove rcome by show­
ing that under ly ing  c la im  is m e r i to r i ou s ,  that 
in fo rm a t io n  sought is necessary to such 
c la im , and that reasonab le  e f fo r t  has beer, 
made to acqu ire  i n fo rm a t ion  by o the r  means.

A  newspape r d e fendan t  in a l ibe l act ion 
was o rde red  by the t r ia l  c ou r t  to answer 
ce r ta in  p re - t r ia l  in te r roga to r ie s  concern ing  
its con f iden t ia l  sources fo r  the a l le g ed ly  
l ibe lous a r t ic le .  P la in t i f f  con tends th a t  there 
is no First A m e ndm ent p riv i lege ag ainst 
d isc losu re o f  con f iden t ia l  sources , and  that 
the  c rea t ion  o f  any  priv i lege is a m a t t e r  fo r 
the leg i s la tu re  not l i fe  courtc

Even though  some states have found  a 
qua l i f ied  F irs t  A m end m en t  p r iv i lege  and 
some have not, this is h a rd ly  en ough  to 
ju s t i f y  v en tu r ing  on to  the unce r ta in  te r ra in  
o f  fede ra l  con s t i tu t iona l  in te rp re ta t io n  i f  it 
is not necessary to d o  so. W h e re  a case is 
not governed  by s ta tu te , as is the c i r c um ­
stance he re , it is a p p ro p r ia te  fo r  a cou r t  to 
a p p ly  the com mon  law to d e te rm in e  the 
ou tcom e  o f  the case . . . . .

T e s t im on ia l  p r iv i lege has not been fa ­
vo red  in the com m on  law . F ou r  fu n d am en ­
ta l cond it ions have been seen as necessary 
to estab l ish  such a pr iv i lege : first, the com ­
mun ica t ion  must o r ig in a te  in a con f idence ; 
second , the e lement o f  c on f id en t ia l i ty  must 
be essent ia l to the fu l l  and  sa t is fac to ry  
ma in tenance  o f  the re la t ion  between the 
p a r l ie s ;  th i rd ,  the re la t ion  musi be one 
wh ich  in the op in ion  o f  the com m un i ty  
ough t  to be fos te red ; and, f o u r th ,  the  in ju ry  
tha t  wou ld  be caused by d isc losu re  must be 
g re a te r  than the benefi t ga ined .

T h e  fi rst two cond it ions are n o rm a l ly  
p resent . T h e  th ird , while pe rhaps not  pres­
ent in a n 'e a r l i e r  t im e , docs exist with con­
s ide rab le  fo rc e  today . G iven  both the com- 
(ji^r. a.' * ’"' T i ' v y i i . r e  -if m ode rn  society , 
and  the increas ing  n'-cU jc.j ouma i i s t s  to

con vey  in fo rm a t io n  t o  c i t izens , th is re la t io n ­
sh ip  is on e  which o ugh t  to be fo s te red .  As to 
the  fo u r th  cond it ion ,  the  c o u r t  be lieves that 
the  i n ju r y  f r om  fa i l i n g  to e s tab l ish  the  priv i­
lege  wou ld  be g re a t e r  than  th e  bene f i t  to be 
ga ined  b y  requ i r in g  the  t e s t im on y  in civi l 
l i t ig a t ion .

T h is  qua l i f ied  p r iv i le g e  can  be de fea ted , 
i f  the  t r i a l  cou r t  f inds tha t  t h r e e  s tandards 
have been m e t .  F i r s t ,  th e re  m us t  be a show­
ing tha t  th e  c la im  is m e r i t o r i o u s ,  t h a t  it is 
not f r i v o lo u s  o r  b ro u gh t  fo r  t h e  pu rpose  o f  
h a ra s sm en t .  S econd , the  in f o rm a t i o n  sought 
must be necessa ry  o r  c r i t ic a l  t o  the  cause o f  
ac t ion  o r  d e fense  p le ad ed . T h i r d ,  a reason ­
ab le  e f f o r t  must be m ad e  to  a cqu i re  the 
des ired  in fo rm a t io n  b y  o th e r  m eans .  Even 
when the in f o rm a t i o n  is c r i t ic a l  and  neces­
sa r y  to  the  p la in t i f f ' s  case , the  p la in t i f f  
must  e xh aus t  r e a so na b ly  a v a i l a b le  a l te rn a ­
t ive sou rces b e fo re  a r e p o r t e r  can  be com ­
pe l led  to d isc lose . F in a l l y ,  in  add i t ion  to 
c on s id e r ing  these s t a nd a rd s ,  t h e  c ou r t  must 
a lso  find tha t  the in te re s t  o f  t h e  rcpo . ’ e r  in 
n ond isc lo su re  is su ppo r ted  b y  a need to 
p reserve c on f id en t ia l i t y .  T h e  c ou r t  shou ld  
look  to  how  the r e p o n e r  rece ived  the in fo r ­
m a t io n  and  whe th e r  the  so u rc e  has a rea ­
sonab le  e xpec ta t ion  o f  c on f id en t ia l i t y .  Th is 
r e q u i rem en t  is needed to  p re v en t  jou rna l i s t s  
f r om  invok ing  the p ro te c t ion  o f  t h e i r  n ame­
less sou rces when no  c o n f id en t ia l  re la t io n ­
ship need be p ro tec ted .— D o l l i v e r ,  J.

C oncu r re n ce .  T h e  h o ld in g  o f  this case 
shou ld  be based on the  F i rs t  A m endm en t ,  
not on the c om m on  law . N o  purpose is 
se rved  by dec id ing  the  case on  c om m on  law 
g round s  to avo id  re cogn it ion  o f  the  const i tu ­
t iona l in te rests being b a la n c ed .— U t t e r .  J.

D issen t . I f  some k in d  o f  sh ie ld  law for 
r epo r te r s  is n ecessa ryvunder p resen t  c i r c um ­
s tances . it must  be c r e a ted .  T h e  leg is la tu re , 
consis t ing o f  som e  147  m em b e rs ,  is bette r 
ab le  to  d e te rm in e  the need fo r  c r e a t in g  such 
a sh ie ld  law than is th is  c o u r t .— Rose l l in i  
and D o rc ,  J J ,

— W a s h  S u p C t ;  S e n e a r  v. D a i l y  Jou rn a l -  
A m e r ic a n ,  3 / 4 / 8 2 .

Product Sa fe ty and Liability
S T R I C T  L I A B I L I T Y —

M a n u f a c t u r e r  is s t r i c t l y  l iab le  in  Oh io  fo r  
de fective ly  designed p roduc t I f  p roduct is 
more  dange rou s  than  o rd in a ry  consumer 
would expect  o r  i f  benefi ts o f  cha l lenged 
design do not ou twe igh  r i s k  inhe ren t  in such 
design.

A  punch press o p e r a t o r  b ro u gh t  a product 
l ia b i l i t y  act ion  ag a in s t  the m ach in e  m a n u ­
f a c tu r e r  a f t e r  she in ju r e d  her h a n d  by acc i­
d e n ta l l y  a c t iv a t in g  the  press w h i le  t ry ing  to 
repos i t ion  the fo o t  sw itch .

Both pa rt ies  a sse rt  t h a t  T e m p le  v, W ean  
U n i t e d .  Inc . , 5 0  O h i o S t 2 d  3 1 7  ( 1 9 7 7 ) ,  is 
d isposit ive o f  this case . T h e re  t h e  p la in t i f f ,  
who was in ju red  wh i le  op e ra t in g  a punch

0I4S-8I39/82/SOO.50
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Louis J. Licari 
Acting Superintendent

P. O. BOX 179 SITKA. ALASKA 99835

March 15, 1982

Terry Stimson 
State Senator 
Pouch V
Juneau, AK 99811 

Dear Senator Stimson:

Thank you for the copy of Senate Bill No. '4-37. We are sorry that 
you vere not able to be present at our last Alaska School Counselor’s 
Association board meeting to discuss it with us.

The counselors with whom I have conferred all seem to be in strong 
agreement with this bill, and we certainly lend you our full support.

The only suggestion I would offer is that Section 09.25.320, DEFINITION, 
a "teacher" be ammended to include not only public school teac.t-i.*s, but 
private or parochial school teachers as well.

Sincerely yours,

Marvin J. Krause, Counselor 
Sitka High School



•  •
FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT
P .O .  B o x  1 2 5 0 ,  F a i r b a n k s ,  A l a s k a  9 9 7 0 7 - 1 2 5 0  1907) 4 5 2 - 2 0 0 0

KENNETH STEPHEN BURNLEY
Superintendent of Schools

March 16, 1982

Senator Terry Stimson 
Pouch V •
Juneau, Alaska 99811

Dear Terry,

There has been a very vocal group of parents in Fairbanks who 
have been concerned that their elementary school aged children will 
be influenced away from family beliefs. Their main concerns have 

• o.. the elementary counseling proqram; however, their concerns 
'aye inc_ -ded teachers as well. It became such a public issue in 
Fairbanks that Fairbanks area legislators may be concerned about the 
political implications of this legislation at this time. There was 
no concern in the junior and senior high area. As child abuse is al­
ready a mandated non-confider.tial area you may want to consider ad­
dressing your legislation to age twelve and above.

As a professional counselor I support this legislation and am 
sharing the above information out of concern for your bills' success.

Sincerely,

Paula Esch, District-Wide Counselor

PE/bg
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March 22, 1982

Honorable Terry Stimson, Senator 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Senator Stimson:

Thank you for sending me a copy of Senate Bill 3̂7. I strongly support 
your contentions in this bill. Hopefully, this piece of legislation 
will foster more open and frank discussions between students and teachers 
or counselors.

Sincerely,

f & l S .
Kris Rogers,
Director

KR/cbj

cc: School Counselors
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COMMITTEE REPO R^ 

SENATE

FURTHER: Nona
5/18/81

D a t e :
M r .  P r e s i d e n t :
The C om m i t t e e  on JTTDIC ' r .\RY has had -ST. .47-3
urban renewal and development prelects of municipalities

u nd e r  c o n s i d e r a t i o n  and ( a  m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  
r e p o r t s  i t  back w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] 

[ ]

[ ]

do p a s s  [ ] do n o t  p ass
do p a s s  w i t h  a t t a c h e d  am endm en t s ( s )
r e p l a c e  w i t h  CS f o r  ___________________________________
and recommends

[ ] same t i t l e  
[ ] new t i t l e

[ 1 

[ ]

[ 1

AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ]
r e p o r t s  i t  b ack  w i t h o u t  r e c om m end a t i o n  
r e f e r r e d  t o  t h e

New F i s c a l  No te

Co mini t  t e e
MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:

( L

-  (s'

CHAIRMAN
S 60 ( R e v .  1 2 / 7 8 ) 7



£
r v - r \ ;

. Alaska

Business

tale ^legislature

S e n a t e

Committee on ^judiciary

MINUTES OF THE SENATE JUDICIARY COMMITTEE

Pouch V 
State Capitol 

Juneau, Alaska 99811

OF
APRIL 12 ,  1982

Bu t rov ich  Committee Room, S ta te  Cap i to l  Juneau, Alaska
L e g i s l a t i o n  Be fo re  Committee:

SB 473 - "An Act r e l a t i n g  t o  municipal powers; and p rov id ing  f o r  an 
e f f e c t i v e  d a t e . "

SB 863 - "An Act p rov id ing  f o r  the award o f  cos ts  and a t t o rney  foes  
incu r red  by defendants acqu i t t ed  o f  o f f e n s e s  and by 
i n d iv id u a l s  who p r e v a i l  in c e r t a in  s t a t e  adm in i s t r a t i v e  
p roceedings ;  changing Rules 79 and 8 2 ,  Rules o f  C iv i l  
Procedure ; and p rov id ing  f o r  an e f f e c t i v e  d a te . "

HB 194 - "An Act r e l a t i n g  to  p r i s o n e r  employment and c o r r e c t i o n a l  
i n d u s t r i e s ;  and p rov id ing  f o r  an e f f e c t i v e  d a te . "

The meeting o f  the Senate J u d ic i a r y  Committee was c a l l e d  to o rde r  by 
Chairman Rodey a t  1 :05  P.M. Committee members present were: Senators 
Rodey, Ray, and Anderson. Senators  Bennett and Pa r r  were absent.
002 -  Ca l l  to o rd e r .
005 - Chairman Rodey brought SB 473 be fo re  the committee.
030 - B i l l  Cummings, A ss i s tan t  Atto rney Gene ra l ,  t e s t i f i e d  aga ins t
amendment number one by Senator  Z e i a l e r ,  s t a t i n g  i t  would cause
hardships t o  pe rson 's  whose p rope r ty  was c la imed.
341 - Mr. Sharp ,  rep resen t ing  the c i t y  and m un ic ip a l i t y  o f  Juneau, a l s o  
t e s t i f i e d  aga in s t  Senator Z o i g l e r ' s  amendments.
490 - Chairman Rodey l a i d  SB 473 on the t a b l e .
550 - Chairman Rodey brought HB 194 b e fo re  the committee.
564 - Mr. Campbel l ,  and Mr. Roman, o f  the D iv i s io n  o f  C o r r e c t i o n s ,  
t e s t i f i e d  in  f a v o r  o f  HB 194.
630 - Senato r  Ray ob jec ted to the language on Page 2 ,  Line 24.



832 -  S ena to r  Rodey o f f e r e d  language change to Page 2 ,  Line 24 and 
d i r e c t e d  s t a f f  to  p repare  language. There was no ob je c t i o n .
845 -  HB 194 was l a i d  on the t a b l e .
SIDE TWO
012 -  Chairman Rodey brought SB 863 be fo re  the commi.tee.
022 -  A f t e r  b r i e f  d i s c u s s io n ,  Chairman Rodey re tu rned  SB 863 t o  the f i l e  
u n t i l  Wednesday's meeting.
Adjourned at  2 : 0 0  P.M. f o r  Senate Sess ion .



A M E N D M E N T

Offered in the SENATE

TO: CSSB 473 (Judiciary)

By Ziegler

Page 1, line 6:

Delete "municipal powers" and insert "eminent domain"

Page 2, lines 8 - 1 1 ;

Delete all material and insert:

* Sec. 3. AS 09.55 . 4 4 0(a) is amended to read:

(a) After the running of the time for a defendant to file an 

objection to the aeclaraticn of taking or after the hearing on an 

objection to the declaration of taking if the objection is made in 

the time allowed by law, [UPON THE FILING OF THE DECLARATION OF TAKING] 

and after the deposit vTith the court of the amount of the estimated 

compensation stated in the declaration, the ccnrt may order that title 

to the estate as specified in the declaration vests in the plaintiff, 

and that property is condemned and taken for the use of the plaintiff, 

and the right to just compensation for it vests in the persons entitled 

to it. The compensation shall be ascertained and awarded in the proceed­

ing and established by judgment. The judgment shall include interest at 

the rate of six percent per year on the amount finally awarded that 

[WHICH] exceeds the amount paid into court under the declaration of 

taking. The interest: runs from the date title vests to the date of 

payment of the judgment.
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SUBJECT: CSSB 473 (Judiciary)

TO: Senator Robert H. Ziegler Sr.

FROM: Tamara Brandt Cook
Legislative Counsel w y\v

Here is the amendment you requested insuring that filing of 
a declaration of taking does not result in the immediate 
vesting of title in the plaintiff. In ord e r  to avoid a 
violation of the single subject rule, this ame n d m e n t  deletes 
section 3 of the Act relating to urban renewal rather than 
to eminent domain. That section serves l i t t l e  purpose 
because AS 18.55.480 - 18.55.960 (Slum C l e arance and 
Redevelopment Act) does not appear to be subject to being 
construed as limiting the authority of m u n i c i p a l i t i e s  to 
undertake other urban renewal projects.

The amendment as drafted provides tnat title vests only upon 
order of the court and only after the running of the time to 
file &r. objection or after the hearing on an objection if 
the objection is made in the time allowed by law. Although 
we discussed establishing a 10 day time period for filing an 
objection, this approach avoid., possible conflicts with the 
Court Rules. Civil Rule 12 currently provides that ar. 
answer he filed in 20 days. The approach in this amendment 
also conforms with AS 09.55.450 providing that a right of 
entry may be granted to the plaintiff only after "the 
running of the time for the defendant to file an objection 
to the declaration of taking or until after the hearing on 
any objection to the declaration of takirg if the objection 
is made in the time allowed by law.

Under existing law although title vests when a declaration 
of taking and deposit are filed, the right of entry onto the 
property is not granted until after the plaintiff has time 
to object. (AS 09.55.450(a)) While no appeal operattc to

CAPI7C-: 
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prevent or delay the vesting of title to property or the 
right to possession of it, the plaintiff may be divested of 
title or p o s session if "the court finds that the property 
was not taken by ne c e s s i t y  for a public use or purpose in a 
manner compatible v x t h  the greatest public goods and the 
least p r i v a t e  i n j ury." (AS 09.55.460) Upon such a finding 
the court is requi r e d  to enter the judgment necessary to 
compensate for the period during with the p r o perty was in 
the possession of the plaintiff, recover for the plaintiff 
any award paid for the property, and order the plaintiff to 
restore the p r o p e r t y  to the condition in which it existed at 
the time of the filing of the declaration of taking. If 
r e storation is impossible, the court must award damages as 
compensation for diminution in the value of the property 
caused b y  the possession. These provisions may provide 
adequate p r otection to a property owner -under existing law.

I attempted to confer with y o u  further regarding this 
amendnent and was unable to reach you. Because of the rush, 
I have prepared it as indicated in this memo. Please 
contact me if you would like changes made to the amendment.

TBC: csh



Official Business

^laska jitaie l̂egislature
S e n a t e

Committee on  J u d ic ia r y

MINUTES OF THE SENATE JUDICIARY COMMITTEE
OF

MARCH 22 ,  1982 
Bu t rov ich  Committee Room, S ta te  Cap i to l  Juneau, Alaska 

L e g i s l a t i o n  Be fo re  Committee:
SB 845 -  "An Act to p rov ide  t o r  re ins ta tement  o f  c e r t a in  d is so lved

Alaska Nat ive Claims Se t t l emen t  Act v i l l a g e  co rpo ra t ion s
to  co rpo ra te  s t a t u s . "

SB 592 - "An Act p rov id ing  t h a t  the parents  o f  de l inquent  minors 
and ch i ld r en  in need o f  a id  have the r i g h t  to  counsel in 
c e r t a i n  proceedings under AS 4 7 . 1 0 . "

SB 473 - "An Act r e l a t i n g  to urban renewal and development p r o je c t s
o f  m u n i c i p a l i t i e s ;  and p rov id ing  f o r  an e f f e c t i v e  d a ta . "

HB 640 -  "An Act r e l a t i n g  t o  games o f  chance and on tes ts  o f  s k i l l ;
and p rov id ing  f o r  an e f f e c t i v e  d a te . "

The meeting o f  the Seno+e J u d ic i a r y  Committee was c a l l e d  to o rd e r  by 
Chairman Rodey a t  1:35 P.M. Committee members p resen t  were: Senators  
Rodey, Ray, P a r r ,  and Anderson. Senator  Bennett was absent .
003 - Chairman Rodey c a l l e d  the meeting t o  o rd e r .
005 - The f i r s t  item o f  bus iness ,  SB 845 ,  was brought b e fo r e  the 
committee.

Pouch V 
State Capitol 

Juneau, Alaska 99J11

015 - James K oh le r ,  Department o f  Community and Regional A f f a i r s ,  
t e s t i f i e d  in f a v o r  o f  the b i l l ,  s t a t i n g  th a t  seve ra l  c o rp o ra t i o n s  were 
d iso lve^  a t  no f a u l t  o f  t h e i r  own.
209 - Mr. K i r k p a t r i c k ,  D i r e c t o r  o f  Banking S e c u r i t i e s  Co rpo ra t i o n s ,  
t e s t i f i e d  s t a t i n g  n e i th e r  support  nor  o p p o s i t i o n .  He on ly  wanted to  see 
c l a r i f i c a t i o n  o f  fees  duo.
443 - Sena to r  Anderson moved tha t  the b i l l  be passed with ind iv idua l  
recommendations. There was no ob je c t i o n  and the b i l l  was passed with 
Senators Anderson, . a r r ,  and Rodey s igning do pass ,  Senator Ray signed 
no recommendation.
463 - Nr x t  Chairman Rodey brought HB 640 b e fo re  the committee.



470 -  Chairman Rodey gave the amendments made to the b i l l .
552 -  Chairman Rodey suggested moving the b i l l  f r c n  committee and 
d i r e c ted  s t a f f  t o  p repare a committee s u b s t i t u t e  t o  inc lude the new 
amendments p re v i o u s l y  adopted by the committee. There was no ob je c t i o n  
and the committee sub s i tu te  was passed with Sena to rs  P a r r ,  Ray, and 
Anderson s ign ing  do pass .  Senator  Rodey signed no recommendation.
650 -  Chairman Rodey brought SB 473 be fo re  the committee.
727 -  A f t e r  d i s c u s s i o n ,  Senator Ray moved t h a t  the committee sub s t i t u t e  
be passed with ind iv id ua l  recommendations. There was no ob je c t i o n  and 
the b i l l  was passed with Senators P a r r ,  R o rey ,  and Anderson s igning do 
pass .  Sena to r  Ray signed no recommendation..
730 -  The l a s t  i tem on the agenda was SB 592 .
745 - F ranc is  S t i l l ,  r ep resen t ing  h e r s e l f ,  t e s t i f i e d  in f a v o r  o f  SB 592 .
780 -  Sena to r  P a r r  moved tha t  on Page 1 ,  Line 12., the f o l l ow in g  be 
d e le t e d :  [ t o  t r a n s f e r  custody ,  o r  to appo in t  a person o th e r  than the 
parent o f  a c h i l d  as guardian o f  the c h i l d , ] .  There was no o b je c t i o n .
795 - Sena to r  P a r r  moved tha t  the committee pass SB 592 with a committee 
s u b s t i t u t e  t o  be d ra f t e d  to inc lude the new amendment. There was no 
ob je c t i o n  and the b i l l  was passed with Sena to r  P a r r  signing do pass. 
Senators  Ray, Rodey, jnd Anderson signed no recommendation.
802 - Chairman Rodey ad journed the meeting a t  2 :2 0  P.M.
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S e n a t e

Conm ifte e  on J u d ic ia r y  Pouch v

State Capitol 
Juneau, Alaska 99811

MINUTES OF ThE Si'NATE JUDICIARY COMMITTEE
OF

MARCH 17,  1982
Bu t rov ich  Cornmittee Room, S tc te  Cap i to l  Juneau , A laska

L e g i s l a t i o n  Be fo re  Committee:
HB 573 -  "An Act r e l a t i n g  to the c r i n e  o f  tampering w i th  a 

w i tn e s s . "
SB 741 -  "An Act r e l a t i n g  to c h i ld  support  en fo rc emen t . "
SB 633 -  "An Act r e l a t i n g  to work programs f o r  p r i s o n e r s  in s t a t e

i n s t i t u t i o n s
SB 473 -  "An Act r e l a t i n g  to urban renewal and deve lopment p r o j e c t s

o f  m u n i c i p a l i t i e s ;  and p rov id ing  f o r  an e f f e c t i v e  d a t e . "
The meeting o f  the Senate J u d ic i a r y  Committee was c a l l e d  t o  o r d e r  by 
Chairman Rodey a t  1 :3 0  P.M. Committee members p resen t  were: Sena to rs  
Rodey, P a r r ,  Ray, and Anderson. Senato r  Bennett was absen t .
010 -  C a l l  to  o rd e r  by Chairman Rodey.
012 - Chairman Rodey b r ings  SB 741 be fo re  the committee.
014 - Mr. Bruce gave exp lana t ion  o f  the committee s u b s t i t u t e .
037 - Senato r  Ray moves to adopt the committee s u b s t i t u t e  and pass the 
b i 11 with ind iv id u a l  recommendations. There was no o b j e c t i o n .
085 - Next Chairman Rodey brought HB 573 b e fo re  the committee .
100 - Mr. Bruce e xp la in s  the changes th a t  the committee s u b s t i t u t e  would 
make.
126 - Senato r  Ray moves to adopt the committee s u b s t i t u t e  and move the 
b iT l  f rom committee with ind iv idua l  recommendations. There was no 
o b je c t i o n .
144 - SB 473 was the next item on the agenda.

Official Business



152 -  Mr. Lee Sha rk ,  C i ty  Atto rney f o r  Juneau, t e s t i f i e d  in f a v o r  o f  SB 
4 7 3 ,  s t a t i n g  i t  would c l e a r  up some con fu s ion  th a t  e x i s t s  in  p re sen t  
law.
367 -  Palmer McCarter ,  rep resen t ing  the Deportment o f  Community and 
Regiona l A f f a i r s ,  t e s t i f i e d  in f a v o r  o f  the b i l l .
401 -  Pat Anderson, rep resen t ing  the Mun ic ip a l i t y  o f  Anchorage,  
t e s t i f i e d  in f a v o r  o f  SB 473 .
526 - A f t e r  b r i e f  d i s cu s s io n ,  Senato r  P a r r  asked t h a t  the b i l l  be held 
in  committee u n t i l  Monday's meeting t o  enab le  t ime t o  rev iew the  b i l l  
f u r t h e r .  There was no ob je c t i on .
534 -  Chairman Rodey next brought SB 633 b e fo re  the committee .
540 - Sena to r  P a r r  gave an overview o f  the b i l l .
581 -  Mr. Wal t Jones ,  D iv i s i o n  o f  C o r r e c t i o n s ,  t e s t i f i e d  in  f a v o r  o f  SB 
633 .

The Committee spent cons ide rab le  time d iscuss ing  the m e r i t s  o f  work 
programs and g r a t u i t y  payments.

SIDE TWO
177 - Chairman Rodey suggests adopting amendments t o  SB 633 made by the 
Department o f  H ea l th ,  Education, and Soc ia l  S e r v ic e s .  See a t tached  
amendments.
185 -  Sena to r  Ray ob je c t s  to amendment on Page 1 ,  L ine 17 .  Chairman 
Rodey requested the  D iv i s i o n  o f  C o r re c t i o n s  t o  rev iew i t s  f i s c a l  note to  
insu re  tha t  no f i s c a l  impact i s  p o s s i b l e .
287 - SB 633 i s  l a i d  on the t ab le .
293 - Chairman Rodey ad journed at 2 : 3 5  P.M.
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H o n o r a b l e  P a t r i c k  M. R o d e y  

C h airman, S e n a t e  J u d i c i a r y  Co m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

601 W e s t  Fifth, S u i t e  315 

A n c h o r a g e ,  A la s k a  99501

D e a r  S e n a t o r  Rodey:

For y o u r  i n f o r mation, Mr. Gibson is no lo ng e r  w i t h  the C i t y  Attorney's

O f f i c e  an d  has a s s u m e d  the p o s i t i o n  of A r e a  C o ur t  A d m i n i s t r a t o r  for the Fourth 

J u d i c i a l  District. R e s p o n d i n g  to your i n v i t a t i o n  for comme n t  to SB 47 3  relating 

to m u n i c i p a l  powers, T o f f e r  the following o b s e r v a t i o n s.  In r e a d i n g  the opening 

p a r a g r a p h  of S e c t i o n  1 of AS 09.55.240(a), the n e w l y  p r o p o s e d  p a r a g r a p h  (13), 

m i g h t  read a little m o r e  f l u e n tl y  as follows:

Th e  p r o p o s e d  a m e n d m e n t  to AS 0 9 . 5 5 . 4 2 0 ( a )  seems a good amendment, 

p a r t i c u l a r l y  from a m d p o i n t  that it i n j e c t s  a g ood deal of c l a r i t y  to its 

i mport and m a k e s  a p p l i c a b i l i t y  more uniform. Lastly, w ith respe c t  to Section 3 

of the p r o p o s e d  bill, this l a n guage should c lear up any doubts w h i c h  may have 

b e e n  s u g g e s t e d  by the original section as to o p e r a t i v e  l i m i t ations, if any, 

d e v o l v i n g  from S e c t i o n s  48 0  through 750. I furth e r  not e  that the n e w subse ct i o n  

is to read as (b), but 1 cannot find s u b s e c t i o n  (a) a c c o r d i n g  to my cumul a t i v e  

s u p p l e m e n t  of Octob er ,  1980.

T h a n k yo u  for b r i n g i n g  this ma tt e r  to our a t t e n t i o n  and r e q u e s t i n g  our 

resp -use.

(13) a u t h o r i z e d  power or f u n c t i on  p e r f o r m e d  by 

a home rule, general law, or u n i f i e d  

m u n i c i p a l i t y  in a c c o r d a n c e  w i t h  AS 29.73.020.

S i n c e r e l y ,

Herbert P. K uss 

Acting C i t y  A t t o r n e y

HPK:b jw  cc : W.C. Droz
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May 7, 1981

Senator Donald Gilman, Chairman 
Senate Community & Regional Affairs Committee 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

Re: SB 473

Dear Senator Gilman:

Thank you for taking the time to meet with me during my recent 
visit to Juneau. As I mentioned during our meeting, the 
Municipality of Anchorage strongly supports efforts, such as SB 
473, to eliminate ambiguities concerning the ability of 
municipalities to utilize eminent domain proceedings in the 
exercise of duly authorized municipal powers and duties.

As you know, AS 29.73.020 presently provides that a home rule or 
general law municipality may exercise the powers of eminent domain 
and declaration of taking "...in the performance of an authorized 
power or function of the municipality in accordance with AS 
09.55.250-.460." However, AS 09.55.240 dealing with eminent 
domain and entitled "uses for which authorized" does not expressly 
cross-reference AS 29.73.020; although the section does refer to 
cities, boroughs and "municipal divisions".

My legal staff has researched this and other ccnflicting language 
in AS 09.55, and we believe that a serious potential for dispute 
exists due to a failure to clearly cross-referencc AS 29.73.020 
and AS 09.55.240 and 09.55.420 Although this may appear to be a 
very minor technical concern, I know you can appreciate the 
problems that can be caused by needless litigation and delay due 
to the presently confusing statutory language. This concern is, 
in my opinion, made much more serious by the fact that local 
capital improvement construction has grown enormously in recent 
years, thanks to increased state funding. Often, major local 
improvement projects such as roads, sewers, public buildings and 
ot.her projects may involve the use. of eminent domain, and it is
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important that these projects not run the risk of delay due to 
litigation over inconsistent statutory language.

The Mun.jiprlity additionally supports language clarifying our 
present abixxty to utilize eminent domain to encourage economic 
development and redevelopment efforts. Presently, AS 09.55.420 
refers to the use of that statute for "...slum clearance purposes 
or use granted to cities of the first class...." The term "slum 
clearance" is rather vague as is the reference to first class 
cities since AS 29.73.020 grants the power of eminent domain for 
all authorized municipal powers and functions. The Municipality 
would therefore support referencing "economic development or 
redevelopment in AS 09.55.420(a) and replacing the present 
reference to first class cities with a cross-reference to AS 
29.73.020.

Finally, the Municipality supports language presently in Section 2 
of SB 473 to clarify the fact that the state’s urban renewal 
statutes do not limit municipalities from pursuing their own urban 
improvement or urban redevelopment programs.

Again, thank you for your time and attention on this matter. If I 
can answer any questions concerning the above, please contact my 
office, at 264-4236.

Very truly yours,

DEPARTMENT OF LAW

Theodore D. Berns 
Municipal Attorney

TDB:gml
cc: Senator Colletta

Senator Sturgulewski
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October 28, 1981

Senator Patrick Rodey 
Senate Committee on Judiciary 
Alaska State Legislature 
601 West Fifth, Suite 315 
Anchorage, Alaska 99501

Dear Chairman Rodey:
Thank you for your letter under date September 23, 1981, re ­

questing our comments and observations regarding SB 473 relating to 
including municipalities within the same declaration of taking provisions 
as currently enjoyed by the State of Alaska.

Please be advised that both the City of Ketchikan, a home rule, 
chartered municipality, and also the Ketchikan Gateway Borough,
support SB 473.

Not infrequently a public agency is required to acquire parcels of 
property , or rights-of-way from several owners in order to proceed 
with construction of a public project which clearly qualifies as a proper 
public use and purpose. Many times the agency is successful in nego­
tiating an acceptable price as to most of the property necessary to the
project, nowever, is unable to settle as to one or severed of the
owners.

In such event, under existing law, the State would be authorized 
to proceed with acquiring possession and proceeding with the project 
pursuant to the declaration of taking proceedings, subject to the
property owner's right to litigate the amount of just compensation to be 
paid, however, a municipality, even a f irs t class, home rule chartered 
municipality, such as the City of Ketchikan, may ro t be able to proceed 
under the same situation unless the project could be "pigeon holed" into 
one of the classes of projects inventoried in existing AS 9.55.420.

Re: SB 473 (Eminent Domain; Declaration 
of Taking)
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Such inability could, and in many cases does, delay the public 
project several years until after trial has been conducted and entry of 
a final judgment of condemnation even though the only issue before the 
Court is the amount of money to be paid by the acquiring agency.

To delay construction of a public project which is clearly a proper 
public purpose fo r which property can be acquired, fo r several years, 
with attendant major costs and inflation factors, and also uncertainties, 
is unrealistic and the current declaration of taking proceedings now 
applicable to State acquisitions should be similarly available to acquisi­
tions by municipalities.

I would be pleased to participate in a teleconference regarding this 
bill as scheduled by the committee.

"'"'Russell W. Walker 
Municipal Attorney

R W W : s f

cc: City Manager
Borough Manager

Ted Berns, Esq.



HUGHES THORSNESS GANTZ POWELL & BRUNDIN 
Attorneys at Law

J O H N  C . H U G H E S  
D A V I D  H . T H O R S N E S S  
R I C H A R D  O - G A N T Z  
J A M E S  M .  P O W E L L  
B R I A N  J .  B R U N D I N  

k M A R C U S  R .  C L A P P  
K E N N E T H  P .  J A C O B U S  
G A R Y  W . G A N T Z  
J E R R Y  E .  M E L C H E R  
J O E  M .  H U D D L E S T O N  
S I G U R D  E .  M U R P H Y  
R I C H A R D  D« T H A L E R

^Fairbanks Office

C A R L  J .  D .  B A U M A N  
F R E D  B . A R V I D S O N  
R O B E R T  T.  P R I C E

*  D E N I .  I S  M .  B U M P  
M A R Y  K .  H U G H E S  
F R A N K  A .  P F I F F N E R

*  R A L P H  R .  B E I S T L I N E  
G O R D O N  J .  T A N S
R . C R A I G  H E S S E R  
R O B E R T  L .  M A N L E Y

*  D O R I S  R .  E H R E N S  
J A M E S  M .  G O R S K I

T I M O T H Y  R .  1 3 Y R N E S  
J A M E S  M . S E  E D O R F  
B O N N I E  L . T M E  
P A U L  J .  E R I C I ' S C  N 
F R E D E R I C K  J . O D S E N

*  M I C H A E L  L -  L E S S  M E  I E R  
S T E V E N  S . T E P V O O R E N  
G A R Y  L .  M A R S H A L L  
M A T T H E W  K .  P E T E R S O N  
J O S E P H  R .  D .  L O E S C H E R

* R O N A L D  E .  N O E L  
J A M E S  F .  K L A S E N

509 WEST THIRD AVENUE 
ANCHORAGE, ALASKA 99501 

Telephone (907)271-7522 
Cab le  Address: DENALI 

T e lecop ie r: 271-7525 
Telex. 090-26376

3550 AIKTORT WAY 
FAIRBANKS, ALASKA 99701 

Telephone (907)179-3161 
C ab le  Address: DENALI

October 26, 1981

r le a se  rep ly to: ANCIIOKACE

Mr. Patrick M. Rodey, Chairman 
Alaska Senate Judiciary Committee 
601 West Fifth, Suite 315 
Anchorage, Alaska 99501

Re: Senate Bill No. 473
Relating to Municipal Declarations of Taking

Dear Pat:

I am writing this letter in response to your letter addressed 
generally to the City Attorney for the City of Valdes, Alaska, 
dated September 23, 1981, requesting comments on Senate Bill
473.

Senate Bill No. 473 appears to be a very good bill, in that it 
allows the declaration of taking procedure to be used equally by 
the state and the municipalities, except for off-street parking 
where public notice is required. The broadening of the municipal 
declaration of taking power to make it essentially coextensive 
with the power of the state makes good sense, and should minimize 
confusion and disagreement in that area of law.

With respect to declarations of taking, however, there is one 
other area in the statutes which has caused trouble to the City 
of Valdez in the past, and consideration should be given to 
amending it. AS 09.55.450(a) provides that the right of entry on 
the property shall not be granted to the condemning authority 
until after the running of the time for the property owner to 
file an objection to the declaration of taking, or until after 
the hearing on any objection to the declaration of taking if the 
objection is made in the time allowed by law. This statute 
should be amended to allow the right of entry immediately upon 
the filing of the declaration of taking. Often times, declara­
tions of taking are filed because the condemning authority needs 
inanediate entry on the property to begin the construction of the
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public project. This would occur more often with municipalities, 
than with the state, because many municipalities have a philos­
ophy of trying to negotiate a purchase with the property owner, 
and resorting to condemnation only at the last minute. Under the 
presently existing statute, the property owner can file a non- 
meritorious or bad faith objection to the declaration of taking, 
and can prohibit the condemning authority from entering the pro­
perty for a period of six weeks or more. This can cause the 
condemning authority to lose a construction season, pay substan­
tial penalties to the contractor, or make some sort of unwar­
ranted payment to, or agreement with, the property owner. This 
actually happened to the City of Valdez during the acquisition of 
the property necessary for the city's new container terminal 
facility.

If municipalities and the state resort to the condemnation proce­
dure immediately, substantially in advance of the actual construc­
tion of the project, no real problem occurs. If the municipality 
attempts to negotiate reasonably with the property owner, however, 
it can and does get into a position where it can be blackmailed 
by the property owner because the municipality cannot obtain the 
right of entry onto the property. In order to encourage reason­
able negotiations regarding the property acquisition, and yet 
still protect the right of a municipality to start the construc­
tion on its projects, AS 09.55.450(a) should be amended to allow 
the right of entry to be granted to the condemning authority 
immediately upon its filing of the declaration of taking.

Thank you very much for your consideration of this suggestion.
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September 23, 1981

Mr. Burton Biss 
City Attorney 
P.O. Box 1368 

Palmer, Alaska 99645

Dear Mr. Biss:

As you may be aware, the Senate Rules Committee has introduced St'473,
"An Act relating to municipal powers; and providing for an effective 
date." The bill is currently in the Senate Judiciary Committee fcr 
consideration.

I would appreciate your reviewing the attached legislation for comments 
and suggestions. If you would be interested in offering testimony on the 
bill next session, please indicate so in your reply and I will arrange 

for a tele-conference hearing.

Thank you in advance for your cooperation and assistance.

Sincerely

Patrick M. Rodpy 
Chai rman

PMR/ds

\
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FROM:

Ur b a n  renewal and r e d e v e l o p m e n t  projects of 
m u n i c i p a l i t i e s  '(Work Orde r N u m b e r  1576)

Senator T i m  Kelly
Chairman, Senate Rules C o m m i t t e e

T a m a r a  Brandt C o n k  
l e g i s l a t i v e  C o u n s e l ^ ) < /

Y o u  h a v e  asked for a s e c t i o n - b y - a e c t i o n  analysis of SB 473.

Sec. 1 a m e n d s  A S  09.55.240, l i s t i n g  the uses for w h i c h  the 
right of e m i n e n t  domain m a y  be exercised. A new u s e  is 
a d d e d  to a l l o w  a m u n i c i p a l i t y  w h i c h  has the powe r to p r o vide 
for u r b a n  r e n e w a l  and d e v e l o p m e n t  to e x e r c i s e  the right of 
e m i n e n t  d o m a i n  in order to carry cut u r b a n  renewal a nd d e v e­
lopment p r o j ects.  Under AS 29.73.020, a h o m e  rule or general 
law m u n i c i p a l i t y  m a y  e x e r c i s e  the p o wers  of emine nt domain 
in the p e r f o r m a n c e  of an a u t h o r i z e d  power or f u n c t i o n  of the 
m u n i c i p a l i t y .  The powe r must be e x e r c i s e d  in accord a n c e  
w i t h  AS 0 9 . 5 5 . 2 5 0  - 09.55.460, b u t  the list of uses for 
w h i c h  the p o w e r  of e m inen t d o m a i n  m a y  be e x e r c i s e d  c o n t ained 
in AS 0 9 . 5 5 . 2 4 0  is not i n c l u d e d  as a l i m i t a t i o n  on the 
e x e r c i s e  of e m i n e n t  d omain by a m u n i c i p a l i t y .  The a m e n d m e n t  
c o n t a i n e d  in Sec. 1 of this bill is p r o b a b l y  not n e c e s s a r y  
since a m u n i c i p a l i t y  wit h the p o w e r  to p r o v i d e  for u r b a n  
r e new al and d e v e l o p m e n t  may, under AS 29.73.020, exercis e 
the p o w e r  of e m i n e n t  d om ain in to carry out those projects.

Sec. 2 p r o v i d e s  that the S l u m  C l e a r a n c e  and Redeve l o p m e n t  
Act m a y  not be cons trued to limit the a u t h o r i t y  of a m u n i­
cip a l i t y  to u n d e r t a k e  or p a r t i c i p a t e  in other urban renewal 
and u r b a n  development: projects. In v i e w  of the specific 
grant of a u t h o r i t y  c onta i n e d  in Title 29 w h i c h  permits 
m u n i c i p a l i t i e s  to adopt b u i l d i n g  codes, e nga ge in p l a nning 
and zoning, and allows h o m e  rule m u n i c i p a l i t i e s  to ex ercise 
any power not p r o h i b i t e d  b y  law, the S l u m  C l e a r a n c e  and
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R e d e v e l o p m e n t  Act is not l i k e l y  to be construe d to limit the 
a u t h o r i t y  of a m u n i c i p a l i t y  to u n d e r t a k e  or p a r t i c i p a t e  in 
o t h e r  u r b a n  r e n e w a l  and u r b a n  d e v e l o p m e n t  p r o jects i n  the 
ab s e n c e  of this provision.

Sec. 3 of the b i l l  p r o v i d e s  for a n  immedi ite e f f e c t i v e  date.
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permit t i n g  the v i d e o t a p i n g  o; testimony of young victims of sexual assault 
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The view that children’s testimony is not to be 
trusted in the courts m a y  be an adult prejudice. In fact, 

studies show that they can recall events accurately enough 
to testify— if they are not confused by adults.

O n a December day in 1976, 
nine-year-old Todd Bolin 
came running out of his 
house in a suburb of Co­

lumbus, Ohio, screaming, "My moth­
er's trying to k i l l everybody." His 
playmate, a neighbor, watched as the 
boy's mother emerged and took Todd 
back inside. Then, the playmate hcr.rd 
two shots and i scream.

The playmate went to tell his moth­
er, who, according to the police, did 
not believe him. Only later did the 
boy's father call the police. By that 
time Todd's sister had returned to the 
Bohn home to iiul the bodies of three 
family mcmhtis. The mother was still 
there, reloading her gun The girl nar­
rowly escaped.

Adults often have a hard time deter­
mining the credibility of children. 
Sm all ch ild iM i m pa rticu la r arc 
known for tlu ir vivid imaginations, 
suggestibility, and w illingness to 
stretch the truth; indeed, some psy­
chologists argue that children remem 
bet events differently than adults do. 
The problem becomes a serious one in 
cuurtsof law vdiere children aie called 
on to testily ibout events as conse­
quential as murder, kidnapping, and 
assault.

Statistics gathered by the Depart­
ment of lustice reveal that 21 percent 
of robberies ai d 24 percent of assaults 
m America oc nr in or near the home, 
where a child may be present In maim

metropolitan areas, much of the crime 
is committed by juveniles, which 
means that the accused and their 
friends must often testify in juvenile 
or regular courts. Many lawyers and 
judges say that, with the expanding 
consciousness of children's rights in 
the United States, more cases of child 
abuse and sexual molestation are be­
ing prosecuted, which sometimes re­
quires testimony by the young victim.

fudge Charles Stafford of the Wash­
ington State Supreme Court told us re­
cently: "I believe the judicial system 
is beginning to see more cases in 
which children serve as witnesses be­
cause children are more sophisticated 
these days. While the rules of ev i­
dence concerning admission of chil­
dren's testimony have not changed, 
the attitude of the court has. Conse­
quently children seem to meet 
test of competency at a younger age."

We have concluded from our own 
studies and those of others that ch il­
dren can be excellent witnesses—if 
condicons in the courtroom are as 
supportive as those in a laboratory, if 
parents do not impose their own 
views on their children's statements, 
and if lawyers did not ask them lead­
ing questions on the stand. Laboratory 
studies, moreover, suggest that jurors 
do not discount their testimony and, 
indeed, may give it as much weight as 
an adult's 

Bui courtroom procedures are not

generally kind to the child witness. 
Typically, he or she is questioned over 
and over by parents and authorities 
both on and off the stand. Months, if 
,'ot years, elapse between the event in 
question and testim ony about it. 
Once in court, laws concerning testi­
mony differ for adults and children. 
Perhaps the most amazing difference 
in legal procedure for adult and child 
witnesses is the freedom lawyers have 
to ask them leading questions. This is 
particularly surprising in view of ch il­
dren's presumed suggestibility.

That children are highly suggest­
ible, that their memories can be easily 
manipulated, is supported by s.udics 
that gi as far hack as the turn of the 
century. A Belgian,). Varcndonck, one 
of the fust psvchologists to serve as an 
expert witness in a court, carried out a 
number of ingenious experiments us­
ing child witnesses that arc regarded 
is classics in the field.

Vamidonck had been called on to 
testiiy in one of a series of murders of 
young children that had beset the Bel­
gian hamlet of Petit Gaud (much like 
the recent chain of killings of young 
blacks in Atlanta). One of the victims 
in the case had been playing with two 
friends, ages 8 and 10, but had left 
them to go home shortly before the 
murder took place; her body was 
found the next day. When first ques­
tioned, the victim's playmates stated 
that they had not seen her after she
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“We’re seeing more children as witnesses,” says one judge, “ because children are more sophisticated these days.”

had left for home and so could not de­
scribe the murderer. Town officials 
interrogated them repeatedly, asking 
them questions like, "You certainly 
know the assassin; tell me who it 
was."

Eventually, the girls re luctantly 
made statements that, along with cir­
cumstantial evidence, led to the arrest 
of the father of one of the young wit­
nesses. Varendonck's task as an expert 
witness was to testify about the credi­
bility of' a child witness under these 
circumstances, a crucial bit of testi­
mony since the town was hysterical 
and the jury ready to convict. Before 
testifying, Varcndonck went to the 
playground of an elementary school 
while the children were lining up for 
classes in the morning. Later, he talked 
to 22 pupils, all eight years old, who 
had been in line. "When you were 
standing in line in the yard, a man 
came up to me, didn't he?" he asked 
the whole group. "You surely saw 
who it was. Write his name oil your 
paper." Seven of the 22 pupils wrote 
down a name. Tin expenmenter then
asked, "Was it not Mr. M ?": 17
of the 22 pupils now answered "Yes." 
In front of a panel of lawyers, these 
ch ild ru . were ind iv idua lly  ques­
tioned, each gave lu ll descriptions of 
the man's appearance, attire, and soon.

Actuall" no one had approached 
Varcndonck on the playground. When 
the results of this and other related ex 
pcnmcnts were presented at trial, the 
jurors became convinced oi the cinl 
dren's suggestibility, and the defen­
dant was acquitted.

Many other studies support the 
view that children aie quite suggest­
ible, but the most recent experiment 
found no sign ol differences between 
the suggestibility ol adults and chil­
dren. Indeed Barbara Marin, Deborah 
Holmes, and several colleagues at 
Loyola University ol Chicago reported

in 1979 on a study mat showed, sur­
prisingly, children were less likely to 
make an inaccurate statement than 
were their adult counterparts.

Marin and Holmes asked a group of 
96 children, adolescents, and adults to 
join an experimenter in a room, one at 
a time, for a psychological test. The 
conversation was interrupted by a 
man, an accomplice in the study, who 
entered the room and started an argu­
ment with the experimenter, claim­
ing that the room had been assigned 
for his use at that hour.

When asked to recount the event 
later on, adults and adolescents de­
scribed it in more detail than did the 
children. In fact, the youngest chil­
dren (five-year-olds) could say only 
one or two things about the argument, 
which may account for their greater 
accuracy: since they reported only a 
few details of what had happened, 
they were lik e ly  to state the most 
obvious facts and to avoid making too 
many mistakes.

Children typically describe events 
incompletely, particularly when an 
event is not well understood. Yet 
when asked specific questions about 
the event, they often recall it quite 
well. Marin and Holnus asked their 
subjects specific questions about the 
man, sucii as "D id the man have a 
mustache?" or "Did the man knock 
before he came in?" Even the five- 
year-olds answered the questions as 
accurately as the adults. Another sur­
prising finding was that children and 
adults, when presented with a photo 
lineup, identified the man who started 
the argument with equal accuracy.

The esults of the M arinHolmes 
study agree well with experiments 
that test children's memories for ev­
eryday actions like reading a book or 
writing a letter. One ol us, C.ail Good 
man, lias conducted several studies m 
which ch ild ren  and adu lts  have

viewed pictures of people doing these 
things. When later asked to describe 
the pictures in their own words, chil­
dren recall fewer actions and details 
than do adults. But, like the adults, 
they can answer specific questions 
about the pictures. And they can point 
accurately to activities they have ob­
served previously, even when the pose 
or the background is varied. For exam­
ple, the experimenters showed chil­
dren a picture of a person reading a 
book; then the children saw a sec­
ond picture of the same person reading 
a book but sitting in a different posi­
tion in a different room, and a third 
picture of the same person writing a 
letter. The majority were able to point 
to the second pic jrc  as portraying the 
same activity they had seen in the 
first. Nme-year-olds are actually more 
accurate than adults in recognizing 
details in the pictures.

Even if children do occasionally dis­
tort the truth, can we be sure that 
adult witnesses are any more reliable? 
Elizabeth Loftus, a psychologist at the 
University of Washington, has con 
ducted numerous experiments in 
which misleading information sug­
gested to adults was incorporated into 
their memory. Immediately after 
adults viewed pictures of a car-pedes­
trian accident, for example, they were 
asked a number of questions, includ­
ing one that subtly introduced the 
idea that the car had been stopped at a 
yield sign. Actually, a stop sign had 
been pictured. Adults who had been 
exposed to the misleading informa­
tion were much more like ly  to re­
member the presence of a yield sign 
than were adults who had not. Ac­
cording to Loftus. "We have altered 
people's memory. We can get people 
to tell us that red lights are green, that 
curly hair is straight, that barns exist 
where there are none. These results 
and many more like them have led me



In a recent study, children recalled fewer details of an event than did adults—but made fewer inaccurate statements.

and others to believe that adult mem­
ory is easy to manipulate."

Robert Buckhout of Brooklyn Col­
lege of the City University of New 
York, another leader in the field of 
eyewitness testimony, has demon­
strated how few adults can be consid­
ered reliable witnesses. During a TV 
special on eyewitness testim ony, 
Buckhout staged a purse-snatching in­
cident that appeared to be happening 
live on the set Afterward, the station 
admitted it was an experiment and 
aired a lineup of six men as "suspects" 
in the theft. Viewers were asked to 
call the station to identify the assail­
ant (or to indicate that he was not in 
the lineup). Of the nearly 2,000 people 
who called, only 14 percent identified 
the correct man, about the same per­
centage that could be expected if the 
viewers had merely been guessing.

G iven that the accuracy of an 
adult's testimony can be so 
poor, m ore stud ies are 
needed to determine if, un­

der normal courtroom conditions, 
children's testimony is any worse. As 
a practical matter, however, it is up to 
judges and jurors to decide in individ­
ual cases whether a child's testimony 
is to be believed.

!n one highly publicized (rial this 
year, a 12-member jury clearly did not 
believe a child witness. An eight-year- 
old girl in Jacksonville Florida, testi­
fied that she had been sexually mo­
lested by Marine Private Robert Gar­
wood after he took her out for an ice 
cream cone. The jury acquitted Gar­
wood, who said that he had not been 
present in Jacksonville at the time ol 
the alleged assault. The ease received 
nationwide attention because Gar­
wood had earlier been convicted by a 
military court of collaborating with 
the enemy in Vietnam.

But in another celebrated case this

year, the testimony of a 14-year-o.'d 
girl contributed to a first-degree mur­
der conviction in Denver. Lewis Roger 
Moore was on trial for killing 3nd dis­
membering a roommate, W illiam  
Kidd, Jr. While admitting he had dis­
membered the body, Moore's attor­
neys suggested the victim had died of 
natural causes. The on ly evidence 
that Moore had contemplated murder 
was given by a neighbor who was 12 at 
the time of the incident and testified 
at the trial that she had overheard him 
warn the victim, "You better leave my

Ki’ v wn.'ess: Tim m y White, o n lv  six. 
helped io i.mv/ci ii mini who Innl tduiuci 
ed him hi I Mil. The case was tried in mi 
Ahimedii (  miniy. Ciilihiriini. conn

old lady alone, or one of these days 
you're going to get killed."

Under our legal tradition, children 
have never been automatically barred 
from testifying in the courts. As early 
as 1778, courts in England proclaimed 
there was no precise age below which 
a child should be considered incompe­
tent to serve as a witness. Then, as 
now, the decision to let a child take 
the stand was made in each case. In 
current U.S. practice, children under 
14 years (10 years in some states) arc 
interviewed by a judge and one or both 
attorneys to determine whether th >y 
possess a "reliable memory," arc able 
to recount events, know the differ­
ence between truth and falsehood and 
that lying is morally wrong. Usual­
ly the interview  takes place with 
the jury absent, and the judge then de- 
ciJes whether the child is competent 
to testify

Very young children have on occa­
sion been allowed to take the stand. In 
California last June, a six-year-old, 
Timmy White (photo at left), Justified 
n the trial of a man accused of abduct­
ing him the previous year, Kenneth 
Parnell. The defense claimed police 
had unduly influenced the boy when 
they put him under hypnosis in an at­
tempt to identify a second kidnapper. 
But the jury believed the child, and 
Parnell was convicted.

Decisions on the validity of a child's 
statements are made at several points 
in the legal process. When an incident 
is first reported, a police officer must 
decide whether to make a child's 
statements part of the official record. 
II a case goes to trial, a lawyer must 
decide whether to take the risk of put­
ting a child on the stand. Once a child 
testifies, the juJge or jury must decide 
what weight to give that testimony.

Our own research at the University 
of Denver suggests that children's tes­
timony can be, under some circum­
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I f  children distort facts at times, are adults any better? Experiments show adult memory, too, can be changed by suggestion.

stances, as influential as an adult's. 
We first asked 48 subjects to read a 
description of the trial of John Sander 
(a fictional name) on negligent homi­
cide charges. Sander was driving home 
from work when his car hit and lu lled 
a pedestrian. At the trial, several wit­
nesses provided circumstantial evi­
dence. For example, a fellow office 
worker recounted how Sander had 
been upset and distracted by marital 
problems the day of the accident. 
Then, about halfway through the trial, 
the only eyewitness to the event took 
the stand and provided crucial testi­
mony. The mock jurors read that the 
eyewitness had claimed Sander "ran 
the red light" before hitting the pedes­
trian, wl o was crossing the street.

We gave three different versions of 
the trial description to the mock ju­
rors. Some read that the eyewitness 
was six years old, others that the eye­
witness was 10 years old, and still oth­
ers that the eyewitness was 30 years 
old. In every other way, descriptions 
of the eyewitness were identical (the 
sex of the person was not specified). 
Finally, we asked each juror, individ­
ually, to gauge the guilt of the accused 
on a scale from one to seven, with sev­
en being the most guilty.

John Sander was found just as guilty 
of negligent homicide, on the average, 
when a chi11 provided the crucial tes­
timony as when an adult did. The 
credibility of children was further 
substantiated when we changed the 
eyewitnesses' testimony to suggest 
that the defendant was rea'ly inno­
cent. Another 48 mock jurors now 
read that the eyewitness had testified 
that the pedestrian "darted out in 
front of the car." While, as expected, 
the defendant was found less guilty, 
overall, than in the first, "red-light," 
condition, the estimation of guilt in 
this second trial .'gain did not depend 
on the age of the eyewitness. The chil­

dren's statements clearly influenced 
jurors' decisions as much as those of 
older witnesses.

Lawyers who hope to put a child on 
the stand hesitate to empanel jurors 
who might think children cannot be 
trusted to tell the truth. During jury 
selection, they ask potential jurors 
whether they would believe the state­
ments of a child. If the person says no, 
he or she is often challenged by the 
lawyer and not seated on the jury. Oui 
research indicates, however, that such 
juror statements reflect a conscious 
theory of the child's ability to testify, 
not the weight the juror would actual­
ly assign to the child's testimony.

We determined the credibility of 
each witness by asking our mock ju­
rors how much they "relied on and 
valued" the eyewitness testimony 
presented in the trial. A ll of the re­
spondents who read about a 30-year- 
old eyewitness agreed that the adult 
was highly credible. The 10-year-old 
witness received credibility ratings 
somewhat lower than the adult's. For 
the six-year-old eyewitness, a cl< ar 
difference of opinion surfaced. About 
half of our mock jurors (the believers) 
claimed that they relied on and valued 
the child's statements, while the oth­
er half (the nonbelievers) claimed they 
did not. On further questioning, the 
believers stated that children were ba­
sically honest and that a child would 
have no reason to lie . The n on ­
believers distrus’ ed a six-year-old's 
memory. They fe lt that a child of 
tender years was subject to suggestion 
and distortion. Nevertheless, those 
same people foui.d the defendant just 
as g iilty  whether it war, an adult or 
ch ik ' that had testified . Desp ite 
claims that they had not relied on and 
valuec the child's testimony, the guilt 
decisions clearly reflected the influ­
ence of the children's statements.

In a second experiment we pitted

the testimony of an adult eyewitness 
against that of a child. We discovered 
that the adult's testimony overshad­
owed the child's. This effect endured 
even when the adult witness's view of 
the car-pedestrian incident had been 
obstructed. From the two studies we 
concluded that when the child is the 
sole eyewitness, his or her statements 
are in flu en tia l. But when given a 
choice between believing a child or an 
adult, jurors disregard the testimony 
of the ch ild . In real cases this bias 
could be disastrous for any attorney 
using a child witness, whether for 
prosecution or defense.

O ut findings arc provocative, but 
the experiments arc admittedly some­
what artificial. The mock jurors read a 
description of a trial but did not actu­
a lly  sec a young, bewildered child 
groping to answer an intimidating at­
torney's leading questions. In fact, the 
actual performance of children on the 
stand is quite variable. Even after 
hours of preparation, it is never cer­
tain how a child will react in a court. 
Thus lawyers hesi.atc to call a child 
witness. The risk is t!' .it they will lose 
substantial ground, if ihk the whole 
case, solely on the basis of the child's 
performance. The gain occurs if jurors 
sympathize with the child.

Ina Washington Law Review  article, 
Judge Stafford cited a case in which 
a prominent citizen was charged with 
sexually molesting three young boys. 
The prosecuting attorney at first cen­
sored the story related by two of the 
young w itnesses. Since the ju ry  
seemed unconvinced of the citizen's 
guilt, the prosecutor decided to let the 
third boy tell the story in his own 
words. According to Stafford, "The ju­
ry's reaction was almost electric. The 
facts were so sordid and disgusting in 
the uncensorcd version that one of the 
jurors almost became ill. The tide of 
the trial turned. . . . "  On the other
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hand, if the child had become con­
fused or been discredited during ques­
tioning, the case might have been lost.
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O f course, the risk of psycho­
logical trauma to the wit­
ness from such testimony 
must be a major consider­

ation in deciding whether to put a 
child on the stand. It is commonly as­
sumed that any courtroom appear­
ance that requires reliving traumat­
ic events, cross-examination, and the 
presence of strangers will be emotion­
ally upsetting to a child. In divorce 
and child-custody cases, children are 
rarely allowed to testify for this reason 
(they arc usually questioned privately, 
by the judge, in chambers).

We asked Judge Orrcllc Weeks of 
Denver Juvenile Court whether she 
had observed situations in her court­
room that she considered risky to a 
child's emotional well-being. "The 
only time that children seem to be 
traumatized by serving as witnesses is 
when they have to recount in detail 
foul events to which they themselves 
have been the victim ," she replied. 
"This is most pronounced for cases in­
volving sexual molestation. Often the 
law requires that the specifics of the 
sexual act must be stated. We try to be 
as gentle and understanding as possi­
ble. If the child is testifying about an 
event that is not so personal, the child 
docs not seem to be adversely affected 
by the experience."

The young witness's reaction will 
depend in large part on the attitudes ol 
parents, judges, and attorneys. Paren­
tal anxieties are easily transmitted to 
children. Curbing these anxieties will 
relieve the child of undue pressure. As 
strangers to the child, judges and at­
torneys must take the time to estab­
lish rapport with the young witness 
and then gear their questions to his or 
her level of understanding. Too often 
during the trial, lawyers stop at noth­
ing to win a case, and iudgcs hesitate 
to interfere. What can result is a situa­
tion familiar to women in rape eases: 
the witness is put on trial instead of 
the defendant.

To protect child wttnessct, some 
experts would like to see them repre­
sented by their own attorneys. This 
point is particu larly well taken in 
cases of children who are victims of 
sexual molestation or other abuse, 
since one or both parents may he hos­
tile to them if they do take the stand.

Is There an Invisible 
Influence upon Our Lives?



Without some form of emotional and 
legal support, the child's welfare may 
be sacrificed to the judicial battle.

Even when child witnesses are not 
victims of crime but only innocent by­
standers, they should be well prepared 
for court procedure before taking the 
stand. Visiting an empty courtroom, 
rehearsing questions, and learning the 
role of court officials helps ease the 
possible tensions of a court appear­
ance. It is also likely to improve the 
quality of the child's testimony.

Sometimes attorneys must weigh 
the potential trauma to the witness 
against the likelihood that an alleged 
criminal w ill go free—or that a child 
w ill remain in an abusive situation 
and cannot be protected by the courts. 
According to Donald Bross, counsel for 
the National Center for the Preven­
tion and Treatment of Child Abuse 
and Neglect, many cases are aban­
doned at an early stage for fear of dam­
aging the child psychologically. “ The 
issue of children's testimony can be­
come a pretext for not pursuing a 
case," Bros- says. "When the case is 
an emotionally difficult one, such as 
child abuse, attorneys may fail to de­
velop other evidence that might make 
the child's testimony unnecessary."

Many questions about children's 
testimony remain unanswered How 
does a child's understanding of the ju­
dicial system affect performance on 
the stand? What types of questions 
best elicit a valid answer from a child? 
Is a child witness likely to be accurate 
about some kinds of events but not 
abqut others? Whatever the answers 
to such questions, it seems probable 
that more and more children will he 
allowed to testily in future cases. Giv­
en our present knowledge, we have no 
reason to believe that their testimony 
is not as valid and fair to the defendant 
as other kinds of courtroom evidence 
that must be weighed by judges and 
juries. |udge Stafford sums it up: "We 
need to know more about how chil­
d ren  v iew  and d e sc r ib e  th e i r  
w orld .. . .  I have a sneaking suspicion 
that in some cases children are more 
accurate witnesses than adults." H
Gail S Goodman, a developmental psychol­
ogist. is a research associate and lecturer at 
the University ol Denver She has published
i number ol articles on children's cognition 
and memory Joseph A Michclli is a special 
investigator lor the Mh Judicial District 
Court ol the Sta le o l C o lo rado who has 
worked on many criminal cases involving 
child victims
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