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LEGISLATIVE AFFAIRS AGENCY
M EMORA AD UM January 23, 1981
SUBJECT: Disposition of community property rights

at death (SB 79)

TO: Senate Judiciary Committee
FROM: Billv G. Berrier

Director
Division of Legal Services

At the committee meeting held Monday, January 26th, to consider
SB 79, Senator Parr inquired about the differences in language
in Sec. 13.41.010(1) and (2) describing property affected.

I stated that it appeared the difference was designed to

follow the rules of the state of domicle concerning ownership
between spouses. Senator Parr requested this be checked.

This assumption is supported by the official comment by the
National Conference of Commissioners on Uniform St ate Laws
published with the Act in 1971. A copy of this comment is
enclosed. Sec. 2 of the proposed act is identical with
Sec. 13.41.010.

BGB: 1.1b

Enclosure



varying approaches which could be takes, depending upon the state, E'.rcest that
the matter simply be left to court decision as to what portion wc_.d, under
applicable choice of law rules, be treated as community property. The principle
suggested is that at least a portion should be treated as communf", if the
appropriate law so treated it. Ordinarily, such questions should cot ar.se if the
problem is foreseen and effective planning takes place prior to death o: a spouse.

1 Section 2. [Rebuttable Presumptic-ns.] In determining whether
2 this Act applies to specific property the following rebuttable pre-
3 sumptions apply:

4 (1) property acquired during marriage by a 'pcuse of that
5 marriage while domiciled in a jurisdiction under wh:=e Jaws
6 property could then be acquired as community property is pre-
7 suraed to have been acquired as or to have become, ind re-
S maine-d, property to which this Act applies: and

9 (2) real property situated in this State and personal: roperty
10 wherever situated acquired by a married person while cimiciied
11 in a jurisdiction under whose laws property could not then be
12 acquired as community property, title to which was taken ir a
13 form which created rights of survivorship, is presumed not to be
14 property to which this Act applies.

Commest

The purposes of the rebu.table presumptions are simply to assist a :ourt in
applying the definitions in Section 1, through a process of tracing the prop—ty
to a community property origin.

Subjection (1)

Subsection (!) of Section 2 deals with property acquired by the spouses while
domiciled in a community property state. It thus provides that if one of the
spouses acquired property while so domiciled, such property is "presumed” (a
rebuttable presumption) to have been and remained community. It ; my be
shown, of course, that such property was the separate property of the spouse and
the law of the state of domicile may furnish the rule. For example the law of
community domicile may provide the rule that property acquired in the name of
the wife shall be deemed to be her separate property or that a particular sub-
sequent act effectively severed the community property interests.

Example 1. H, married to \V and domiciled in California, acquired stock; later
Il and W became domiciled in Michigan. Such property, if retained, is presumed
to L yoperty subject to this Act. By operation of Section 1 the proceeds of
sale exchncge of such stock, and property acquired with the proceeds or in-
come of such stock, would be deemed subject to the Act. if, however, upon the
death of IlI, H’a personal representative rebutted the presumption by evidence
that the stock was acquired by FI with his sepnrnte property (or by inheritance)
neither the stock nor property acquired with that property or the income there-
from (unless the income itself would be subject to the Act because, under the
applicable law, income from separate property is deemed to be community
property) would he subject to this Act. Similarly the presumption may be re-
butted by showing tnat such property, though originally community property,
was effectively severed by an act of the spouses. It should be -inphasized that tha
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presumption is simply one of procedural convenience and neither changes the
nature of the property interests nor prevents an interested person from showing
aesepsrate nature of the property.

Subsection (2)

Subsection (2) sett up a rebuttable presumption that where a c:miciliary of a
common law state acquired property in such form as to indicate tbit title was in
joint tenancy, tenancy by the entireties, or some other form of jcint ownership
wi.ii right of survivorship, it will be presumed that the property is not subject to
the Act. This presumption was deemed appropriate as expressing the normal
expectations of the spouses and to facilitate ascertainment of title tc real property
located in the enacting state, as well as personal property wherever located.

Fxatnplc S. John and Mary Jones, formerly domiciled in Califtrr.ia. became
domiciled in Illinois and purchased a residence, taking title in the names of
"John and Mary Jones as joint tenants, and r.ot as tenants sn rrmrr.oa. with
nght ol survivorship." Regardless of the source of the funds, the Ili.aois residence
would be presumed to be held in joint tenancy and not subject to this Act,

Section 3. [Disposition upon Death.] Upor. death of a mar-
ried person, one-half of the property to which this Act applies is
the property of the surviving spouse and is r.ot subject to testa-
mentary disposition by the decedent or distribution under the laws
of succession of this State. One-half of that property is the prop-
erty of the decedent and is subject to testamentary disposition
or distribution under the laws of succession of this S-ate. With
respect to property to which this Act applies, the one-half of the
property which is the property of the decedent is not subject to the
surviving spouse's right to elect against the will [and no estate of
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dower or curtesy exists in the property of the decedent].

Comment

This section deals with the dispositive rights, at death, of (1) a carried person
domiciled in the enacting stute as to personal property and (2) of any married
pe son, including a nondomiciliary of the enacting state us to real property
located in the enacting state; it also sets forth rules for intestate succession to
property subject to this Act.

Tcitntc Diipoiition

The dispos live pattern is the usual one encountered in the community property
states; the deceased spouse may dispose of his one-half of the community
property, subject to the provisions of Section 9.

Example. Il and W were formerly domiciled in California nnd are now domi-
ciled in Ali.higan. All of their property was community property prior to the
move from California to Michigan. At H’a death lie held title to a home in
Michigan which had been purchased with the proceeds of the aale of a home
in California which had been community property. Stock acquired as commuuity
property in California was held in his name in safely deposit boxes located in
Illinois and Michigan. H and W had acquired a cottage in California us com-
munity property, held in H’a name, and it was so held at the time of his death
H aud W acquired u Michigan resort condominium, taking title as tenants by the






» ' COMMITTEE REPORT
SENATE

1714731 FURTHER:”one

Date: /7"
Mr. President:

The Committee on JUDICIARY has had SB 80

relacing co oath, affirmacion, acknow!edgment, notarization and verifies*
tion and adopting tae Uniform Recognition of Acknowledgments Act

under consideration and (a majority of the .ommittee) (the committee)
reports it back with the following recommendations:

[L™] do pass [ PHo not pass
L ] do pass with attached amendments(s)

[ 1same title
[ ] replace with CS for [ 1 new title

and recommends

[ 1 AND attaches a "Letter of Intent"” [ 1 New Fiscal Note

[ 1 reports it back without recommendation

L 1 referred to the Committee
MEMBERS SIGNING m) MEMBERS HAVING
DO PASS* 01 HER RECOMMENDATIONS:
m / "tm v/ ow a s /
CHAIRMAN

S 60 (Rev. 12/78)



SENATE JUDICIARY COMMITTEE
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Originally Recieved From

Contact hf&Qtl J IO/fc£>fr 7% Date /'—/V-hi

Committee Recommendation (MAJORITY)

Report Attached yes no) Supporters
MINORITY
Report Attached yes no) Supporters

Object of Bill

Committee Amendments

Fiscal Impact

LAA Legal/Research Contact Research/Information

Concerned Parties:

Supporting Opposing
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CODE REVISION COMMISSION

- A -1

commissioncRsS ALASKA STATE LEGISLATURE
JOHN W. ABBOTT . CHAIRMAN POUCH Y . STATE CAPITOL EXECUTIVE ! E-aETARY
SUSAN A BURKE «VICE CHAIRMAN JUNEAU, ALASKA 99eil EILLY G .-mERRIER
PATRICK M. RODEY (907 ' 46S-487B

FRED E. BROWN
L.S, KURTZ, JR.

WM. GRANT CALLOW January 19, 1981

The Honorable Patrick M. Rodey
Chairman, Judiciary Committee
Alaska State Senate

Pouch V, State Capitol

Juneau, Alaska 99811

Re: SB 80--0ath, affirmation, acknowledgment,
notarization and verification

Dear Chairman Rodey:

The Alaska Code Revision Commission has submitted
SB 80 regarding oath, affirmation, acknowledgment, notariza-

tion and verification. The commission is extremely 1interested
in seciring passage of the bill during this legislative
session, if possible. Further, a member of the commission

will be available to present testimony on behalf of the
bill upon notification.

In an effort to be 0™ assistance, | am enclr~fng a
copy of the commission®s transmittal memorandum which oriefly
sets out the need for this revision along with a copy of the
commentary outlining the differe .1"s between existing law
and proposed changes.

Commission secretary, Catherine Walsh, can be con-—

tacted at extension <878 in order to coordinate testimony in
the event hearings are scheduled in the near future.

We appreciate your attention to this matter and
any assistance you can provide 1in securing SB 80"s passage.

Very truly yours,

C%_z"u~ K), ahlefiT

] byt ChuT

John W. Abbott, Chairman

Alaska Code Revision Commission

JWA:chw

Enclosures
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70: Chairman, Alaska legislative Council
FROM: John W. Abbott, ChaiimaQj~”"J

Alaska. Code Revision Ccnhission
DAT] January 9, 1981

Bill on oath, affirmation, acknowledgment,
notarization and verification

Pursuant to the authority granted in AS 24.20.075(c),
the Alaska Code Revision Commission has prepared the attached
bill on oath, affirmation, acknowledgment, notarization and
verification and asks that it be introduced in the legislature.

The need for statutory treatment of these subjects
became apparent during the commissionls consideration of the
state ™ recording law. The terms are frequently encountered 1in
Alaska Statutes, but neither a clear definition nor recommenled
forms arc provided. The enclosed bill would take care of th~”
deficiency.

Much of the attached bill is the Uniform Recognition
of Acknowledgments Act, drafted by the Rational Conference of

Commissioners on Uniform State Laws. The history of this Act
and the Uniform Acknowledgments Act is set cut in the attached
comments. The last Alaska uniform legislation in this general

area was enacted in 1915.

This bill was submitted to the council on February 21,

1930.
JVJA :dr :chw
ccC: Hon. Jay S. Hammond, Governor

Hon. Jay A. Rabinowitz, Chief Justice
Myrton R. Charney, Executive Director
Legislative Affairs Agency

Enclcsures



INTRODUCTION OF B U IS (Senate)(cont"d)

LF_ifcm Reccg. SENATE BILL NO. 80, by the Rules Committee by request of the Legis-

cf A.zknow- lative Council (for the Code Revision Commission). Relates to
leirmer.tsAct oaths, affirmations, acknowledgments, notarization, and verifica—
tion. Adopts the Uniform Recognition of Acknowledgments Act.

Adds new chapter to AS 09 entitled "Oath, Acknowledgment and
Other Proof."™ OQutlines who may take an oath, affirmation, and
acknowledgment in Alaska; the procedure for certification of
documents; procedures for notarizing documents; verification
of documents (person has read it and believes it to be true);
recognition of notarial acts performed outside the state;
authentication of the authority of anofficer to perform a
notarial act; what is to be certified by a person taking acknow—
ledgment; recognition of the cert, of acknowledgment; the con-
,tents and meaning of a cert, of acknowledgment; and acceptable
forms for notarizing, verifying and making acknowledgments.
Defines "notarial acts” as "acts which the laws of regulations
of the state authorize notaries public of the state to perform,
including the administering of oaths and affirmations, taking
proof of execution and acknowledgment of instruments, and attest-*
ing documents." Chapter to be cited as the Uniform Recog. of
Acknowledgments Act.
Amends AS 34.15.150(a), 34.15.160, and 34.15.180 relating to
the executing of conveyances to require that conveyances be
acknowledged under the provisions of the Uniform Recognition
of Acknowledgments Act. Repeals: AS 09.65.010-020 (Foreign
Commissioners for Acknowledgment); AS 34.15.170 (Cert, of
Acknowledgment); 34.15.\90-200 (relating to acknowledgments);
AS 40.10 (Uniform Foreign Acknowledgment Act); and AS 44.53
(Foreign Commissioners for Acknowledgment). Does not provide
for effective date.
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V.V. GRANT CALLOW memorajtdun
TO: Chairman,. Alaska Legislative Council
FROM: John W. Abbott, Chaim
Alaska Code Revision Cormession
DATE : January 9, 19S1
RE: Bill on oath, affirmation, ackr.ov7ledgment,

notarization and verification

Pursuant to the authority granted in AS 24.20.075(c),
the Alaska Coda Revision Commission has prepared the attached
bill on oath, affirmation, acknowledgment, notarization and
verification and asks that it be introduced in the legislature.

The need for statutory treatment of these subjects
became apparent during the commission®s consideration of the
state"s recording lav/. The terms are frequently encountered 1in
Alaska Statutes, but neither a clear definition nor recommended
forms are provided. The enclosed bill wculd take care of the
deficiency.

Much of the attached bill is the Uniform Recognition
of Acknowledgments Act, drafted by the National Conference of

Commissioners on Uniform State Laws. The history of this Act
and the Uniform Acknowledgments Act is set out in the attached
comments. The last Alaska uniform legislation in this general

area was enacted 1in 1915.

This bill was submitted to the council on February 21,
1980.

JV?A:d r :chw
cc: Hon. Jay S. Hammond, Governor
Hon. Jay A. Rabinowitz, Chief Justice
Myrton R. Charney, Executive Director
Legislative Affairs Agency

Enclosures



COMMENTARY TO ACCOMPANY
BILL ON
OATH, AFFIRMATION, ACKNOWLEDGMENT,

NOTARIZATION AND VERIFICATION

For general background, following is a brief history of
uniform laws on acknowledgment. It is followed by a section
analysis of the attached bill.

General Background

Although acknowledgments have long been recognized as an ideal
subject for uniformity among the states, Alaska has lagged far be —
hind in this area.

T.n 1892 the Conference of Commissioners on Uniform State Laws
adopted an Act for the acknowledgment and execution of written in—
struments, the Uniform Acknowledgment Act. It was generally revised
in 1939 and was Tfurther revised in 1942, 1949 and 1960. Alaska has
never adopted it.

In 1914 the Conference adopted an Act for the acknowledgment
of written instruments taken outside the United States, the Uniform
Foreign Acknowledgments Act, which was enacted in Alaska as ch. 66,
SLA 1915 and now 1is codified as AS 40.10. Although the Uniform
Foreign Acknowledgments Act was withdrawn by the Conference 1in 1943,
it still is retained in Alaska law.

In 1968 the conference brought out a new act called the "Uniform
Recognition of Acknowledgments Act". The act covers most of the same
ground as the "Uniform Acknowledgment Act", dealing both with in—

state and out-of-st to acknowledgments.



When the conference put out its most recent ™Summaries of
Uniform Acts Currently Recommended for Adoption™, it listed the
"Recognition”™ Act for adoption but categorized the "Uniform
Acknowledgment Act™ as "being revised or considered for revision
at this time".

There 1is reason to believe the two uniform acts will merge

into one, using the general format of the 1968 "Recognition"™ Act.

Organization of the bill

In this bill the overlapping subject matter of the two uniform
acts 1is covered by a section nn whn mn acknowledge in the state
(see Sec. 010) coupled with adoption of the entire "Recognition"
Act (see Sec. 050 - 130).

The sections between 020 - 040 extend the subject matter of
the bill beyond acknowledgments, serve to perpetuate existing
"under penalty of perjury"™ certification of certain documents and
clarify what is an acceptable form of "notarization"™ and "verifi—

cation", terms that are used throughout Alaska Statutes.

Section analysis

Sec. 010 lists who can acknowledge in Alaska. To the persons
who can take an acknowledgment 1in Alaska is added a commissioned
officer. This category 1is not in the "Uniform Acknowledgment Act"”

but 1is in the "Recognition"™ Act.



Sec. 020 is an existing section (AS 09.65.020) which permits
substitution of a signature "under penalty of perjury”™ for an oath
given before a notary in some limited circumstances.

Sections 030 and 040 are definitions of notarization and
verification based upon the common meanings of the terms.

Sections 050 - 130 are the Uniform Recognition of Acknowledg—
ments Act. Sec. 050 recognizes foreign acknowledgments and covers
the general area covered by the 1914 Uniform Foreign Acknowledg—
ments Act, AS 40.10, which would be superceded by this uniform
act section.

Sec. 060(a), (b) and (c) provide what will suffice to prove the
authority of a designated office holder tc take an acknowledgment.

A final sentence in (a) reading "Further Droof of his authority 1is
not required” 1is omitted in this bill because it is surplusage. No
substantive effect is intended by the omission. (d) of the subsec—
tion distinguishes proof of the authority of the holder of the
office from proof of the genuineness of the signature and the
genuineness of the claim that the person is an officer.

Form requirements”, which are generally minimal, are covered by
sections 070 and 080.

Sec. 090 defines what 1is meant by the short-form phr e, "acknow-—
ledged before me". The general treatment is the same as t.e treatment
of statutory short forms of deeds under AS 34.15.040.

Sec. 100 provides the statutory short form for acknowledgments
made by persons acting Jn various capacities.

Sections 110 - 130 arc the savings clause, uniformity, and



title sections expected in uniform acts.

Bill sections 2, 3 and 4 near the end ofthe bill are techni—
cal amendments to correct references and avoid duplication 1in the
real property title.

The repeal of AS 09.65.010 - 09.65.020 at the end of the draft
is needed to remove the subject matter of oaths to this new chapter.

Repeal of AS 34.15.170 1is to avoid duplication with AS 09.63.060
in section 1 of the bill. (The section being repealed 1is erroneously
titled; it covers authentication, not acknowledgment.) Repeal of AS
34.15.190 1is to avoid retention of a section on acknowledgment by
married persons that is no longer necessary. Repeal of AS 34.15.200
is to avoid duplication with AS 09.63.070 1in sectionl of the bill;
for notaries the section is also duplicated by existing AS 44.50.070.
In a separate bill on recording the commission is proposing more far
reaching amendments and repeals in these and other sections of AS
34.15. However, the treatment of AS 34.15 here 1is minimal, encom-—
passing only what 1is necessary 1in order to make this bill a complete
unit not dependant upon passage of any other bill.

The repeal of AS 40.10 is a repeal of the 1914 version of the
Uniform Foreign Acknowledgments Act which is superceded by this bill.
AS 44.53 also is repealed. It is a chapter permitting the

governor t:0 appoint commissioners to serve as Alaska notaries in
other states. The chapter is not necessary when foreign acknowledg—
ments arc recognized, as they are under existing AS 40.10 and would
be under this bill. The governor®s office can find no record of

commissioners having been appointed under AS 44.53.



S.B. 80 (notes from tape)

the signing
"Acknowledgment 1is the statement under oath that 4 person xigNHd the

document before they person making the certification, and is a form

of approving a document.™

"What is the difference between authentication and]-)Oncjing(?) . Why
did you repeal this?

An authentication rdgh® h&vtgll,- is jJust one of the various
terms in the Alaska Statutes and it can be a certificate of
authenticity or it doesn"t N:ive as defined, a meaning as most of the

other terms that are used here.

In your paper, it says it repeals a section on acknowledgment by
married persons 1is no longer necessary--that®"s the second one you
repeal--the only reason I"m interested in repeal, 1is that that is
when we get in serious trouble 1is by repealing something.

--As to the acknowledgment of a married woman, although it is now a
year ago that we worked up this bill, the acknowledgment of a married
woman 1is now, in our judgment, superseded by general law on equality
of sexes, and the section simply says that acknowledgment of a
married woman is good without any participation of her husband in

the acknowledgment.

Wb>ere does the penalty for false notarization-------- :

»

knowledge
"Officers xKkRHwlEdgmEHI: of grantor®s 1identity; no acknowledgment

of an executed conveyance may be taken by an officer unless he knows

or has satisfactory evidence that the person making the acknowledgment



unless he knows or has satisfactory evidence that the person making

the acknowledgment 1is the individual described in the executed
conveyance--?

--The reason that 1is repealed 1i1s that it is covered in the existing bill.
Where 1is it covered in the existing bill? --"Acknowledged before me--
09630702--the person acknowledging is known to the person taking the

acknowledgment-----—-

Senator Rodey: Background of Bill

This was discussed Monday in my absence and I appreciate Senator Bennett
conducting the meeting in my absence and appreciate the work the
Judiciary Committee while 1 was gone. This 1is, Senate Bill 80, is
relating to oath, affirmation, and acknowledgment, notarization,
vertification The reason for this, essentially, 1is to ensure that
the State of Alaska, for purposes of commerce, 1is uniform with other

states throughout the Union. It has been a problem

the Federation of States, essentially, and there have been a variety
of different forms of oaths and acknowledgments and notarizations
throughout the United States and the Act that is presented here
seeks to remedy a significant number of those problems and that is
the policy reason behind it and the reason the Code Commission has

considered 1t. There was testimony on it, Mr. I believe

you testified Monday. Are there any additional comments you can make
about 1t? Quite frankly,, it is a dry topic and not very exciting

but it is important in terms of having uniformity in authenticity of
documents, particularly for the purposes of commerce; it is much like

the UCC in that regard.

Senator Parr: IT a notary public does not pe, sonally know a person,

what actually happens? Driver®s license or some form of identification?



COMMENTARY TO ACCOMPANY
BILL OS
OATH, AFFIRMATION, ACKNOWLEDGMENT,

NOTARIZATION AMD VERIFICATION

For general background, following 1is a brief history of
uniform laws on acknowledgment. It is followed by a section
analysis of the attached bill.

General Background

Although acknowledgments have long leen recognized as an ideal
subject for uniformity among the states. Alaska has lagged far be—
hind iIn this a- ea.

In 1892 the Conference of Commissioners on Uniform State Laws
adopted an Act for the acknowledgment gnd execution of written in—
struments the Uniform Acknowledgment Act. It was generally revised
in 1939 and was further revised in 1942, 1949 and 1960. Alaska has
never adopted it.

In 1914 the Co;ference adopted an Act for the acknowledgment
of written 1instruments taken outside the United States, the Uniform
Foreign Acknowledgments Act, which was enacted in Alaska as ch. 66,
SLA 1915 and now 1is codified as AS 40.10. Although the Uniform
Foreign Acknowledgments Act was withdrawn by the Conference 1in 1943,
it: still is retained i1n Alaska law.

In 1968 the conference brought out a new act called the "Uniform
Recognition of Acknov/ledgment.s Act™. The act covers most of the same
ground as the "Uniform Acknowledgment Act"1, dealing both with in—

state and out-of-state acknowledgments.



When the conference put out 1its most recent "Summaries of
Uniform Acts Currently Recommended for Adoption™, it listed the
"Recognition™ Act for adoption but categorized the "Uniform
Acknowledgment Act™ as "being revised or considered for revision
at this time".

There 1is reason to believe the two uniform acts will merge

into one, using the general format of the 1968 "Recognition™ Act.

Organization of the bi LI

In this bill the overlapping subject matter of the two uniform
acts 1is covered by a section on who can acknowledge in the state
(see Sec. 010) coupled with adoption of the entire "Recognition"”
Act (see. Sec. 050 - 130).

The sections between 020 - 04C extend the subject matter of
the bill beyond acknowledgments, serve to perpetuate existing
"under penalty of perjury”™ certification of certain documents and
clarify what is an acceptable form of "notarization™ and "verifi—

cation™, terms that are used throughout Alaska Statutes.

Section analysis

Sec. 010 Ulists who can acknowledge 1in Alaska. To the persons
who can take an acknowledgment 1in Alaska is added a commissioned
officer. This category is not in the "Uniform Acknowledgment Act:”

1
but is iIn the "Recognition" Act.



/a

Sec. 020 1is an existing section (AS 09.65.020) which permits
substitution of a signature "under penalty of perjury™ for an oath
given before a notary in some limited circumstances.

Sections 030 and 040 are definitions of notarisation and
verification based upon the common meanings of the terms.

Sections 050 - 130 are the Unifoi-1 Recognition of Acknowledg—
ments Act. Sec. 050 recognizes Tforeign acknowledgments and covers
the general area covered by tie 1914 Uniform Foreign Acknowledg—
ments Act, AS 40.10, which wouxd be superceded by this uniform
ar section.

Sec. 060(a), () and (c¢) provide what will suffice to prove the
authority of a designated office holder to take an acknowledgment.

A final sentence in (a) reading "Further Droof of his authority 1is
not required”™ 1is omitted in this bill because it is surplusage. Ko
substantive effect is intended by the omission. (d) of the subsec—
tion distinguishes proof of the authority of the holder of the
office from proof of the genuineness of the signature and the
genuineness of the claim that the person is an officer.

Form requirements, which are generally minimal, are covered by
sectioi.s 070 and 080.

Sec. 090 defines what is meant by the short-form phrase, ™"acknow-—
ledged before me". The general treatment 1is the same as the treatment
of statutory short forms of deeds under AS 34.15.040.

Sec. 100 provides the statutory short form for acknowledgments
made -by persons acting 1in various capacities.

Sections 110 - 130 are the savings clause, uniformity, and



title sections expected in uniform acts.

Bill sections 2, 3 and 4 near the end of the bill are techni—
cal amendments to correct references and avoid duplication in the
real property title.

The repeal of AS 09.65.010 - 09.65.020 at the end of the draft
is needed to remove the subject matter of oaths to this new chapter.

Repeal of AS 34.15.170 is to avoid duplication with AS 09.63.060
in section 1 of the bill. (The section being repealed is erroneously
titled; 1t covers authentication, not acknowledgment.) Repeal of AS
34.15.190 1is to avoid retention of a section on acknowledgment by
married persons that is no longer necessary. Repeal of AS 34.15.200
is to avoid duplication with AS 09.63.070 in section 1 of the bill;
for notaries the section is also duplicated by existing AS 44.50.070.
In a separate bill on recording the commission is proposing more far
reaching amendments and repeals 1in these and other sections of AS
34.15. However, the treatment of AS 34.15 here is minimal, encom-—
passing only what 1is necessary in order to niaku this bill a complete
unit not dependant upon passage of any other bill.

The repeal of AS 40.10 is a repeal of the 1914 version of the
Uniform Foreign Acknowledgments Act which 1is superceded by this bill.
AS 44_.53 also is repealed. It is a chapter permitting the

governor to appoint commissioners to serve as Alaska notaries 1in
other states. The chapter 1is not necessary when foreign acknowledg—
ments arc recognized, as they are under existing AS 40.10 and would
be under this bill. The governor®s office can find no record of

commissioners having been appointed under AS 44.53.






SENATE

AMENDMENT

nv Judiciary Committee

To: SENATE BILL No, S3 (am)
To: HOUSE BILL No,
. . 28 and 24
Page: Line:
Line 28. Page 1
insert the word "unreasonably” before the word"restrict”
Lino 24 , Page 1

insert the word

"legn'Ak"™

between "the" and "taking"



COMMITTEE REPORT
SENATE

FURTHER: None
3/12/81
Date:
Mr. President:
The Committee on JUDICIARY has had ..SB_83

restricting the authority of the Dept, of Natural Resources to regulate
certain activities 1in state recreation areas

under consideration and (a majority of the committee); (the committee)
reports it back with the following recommendations:

[1 do pass [ 1 do not pass
y\ I do Pass with attached amendmen ts (s)

[ 1 same title
[ 1 replace with CS for [ J new title

and recommends

[ 1 AND attaches a "Letter of Intent” [ 1 New Fiscal Note
[ 1 reports it back without recommendation

1] referred to the Commi ttee
MEMBERS SIGNING MEMBERS HAVING

DO PASS OTHER RECOMMENDATIONS:

ZftzZzzZI1: TZi

CHAIRMAN



SENATE AMENDMEN

By ft-e-S-Q-U-C-~g-S rnmm itte e.

To: SENATE BILL No. A 3.
To: HOUSE BILL No.

Page: | Line: 21-2?.
Line 21: Delete "or"

Line 22: Delete "restrict”



SENATE AMENDMENT

gy Resources Committee

To: SENATE BILL No. _£i
To: HOUSE BILL No.

pacE: 1 LiINE: 27-28
Line 27: After the word ™"area™ insert a semi-colon (;)
Line 27-28: Insert a additional sub-section (D)

"(D) the cutting of dead and down or burnt timber."



>>

1

10

12

14

1B

17

19

20

22

23

24

8

29

Referred: Resources and
Judiciary
IN THE SENATE BY BENNETT, PARR AND FAHRENKAMP
SENATE BILL NO. 83
IN THE LEGISLATURE OF THE STATE 0.” ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act restricting the authority of the Department cf

-CUtM -BN

Introduced: 1/15/81

Natural Resources to regulate certain activities in

state recreation areas: and providing for an effectLve

date."

UK LT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 61.20.020(6)is amended to read:
(6) adopt [ESTABLISH], in accordance with the Administrative
Procedure Act [,] (AS 66.62)" [RULES AND] regulations governing the use
and designating incompatible uses within the boundaries of state parks
[PARK AND RECREATIONAL AREAS] to protect the property and to preserve
the peace;
* Sec. 2. AS 61.20.020 is amended by adding a new paragraph to read:
(12) adopt, in accordance with the Administrative Procedure
Act (AS 66.62), regulations for the use of state recreation areas which

also designate incompatible uses wilhin the boundaries ofstaterecrea-

tion areas except that~regulatlons may not be adopted which prohibit*"

\i]. 0 (ctevttAcri

(A) work orv-vvfilid mineral leases or mining claims;

|~ (B) the~akfng of fur-bearing animals; or ~

(C) the traditional use of roads and trails in existence

before the effective date of the Act establishing the recreation

area.
* Sec. 3. AS 61.*20.067 is amended by adding a new paragraph to read:

(5) “traditional U9¢" means the frnpn iy— B -by any means of

/W' "Pfc

< , , t, -wiK of
Tiifc 1 Of e ft reT/ft-U




transportation, including alvehicle propelled by machinery, if the use

AiM
occurred regularly

Othe. ar.ea—oE_a_s’\fee—recreation-area}befgre the
effecti-. date of the Act establishing the state recreation area.
Sec. A. AS 41.20.150 is amended to read:

Sec. 41.20.150. INCOMPATIBLE USE PROHIBITED. The commissioner of
natural resources shall designate by regulation incompatible uses within
the boundaries of the Captain Cook State Recreation Area in accordance
with AS 41.20.020(12) and 41.20,130, and those incompatible uses desig-
nated shill bo prohibited or restricted, as provided by regulation.

Sec. . AS 41.20.340 is amended to read:

Sec. 41.20.340. INCOMPATIBLE USE PROHIBITED. The commissioner of
natural resources shall designate by regulation incompatible uses within
Il.e boundaries of the Caines Head State Recreation Area in accordance
with AS 41.20.020(12) and 41.20.335, and those incompatible uses desig-
nated are prohibited or restricted, as provided by regulation.

Sec. fi. AS 41.20.49') in amended to read:

Sec. 41.20.495. INCOMPATIBLE USES PROHIBITED. The commissioner of
natural resources shall designate by regulation incompatible uses within
the boundaries of the Nancy Lake State Recrcatio . Area in accordance
with the requirements of AS 41.20.020(12) and 41.20.491, and those
Incompatible uses designated shall be prohibited or restricted, as
provided by regulation.

See. 7. AS 41.20.503 's amended to read;

See. 41.20.505. [INCOMPATIBLE USES PROHIBITED. Vhe commissioner of
natural resources shall designate by regulation incompatible uses within
Ilie boundaries of the Chen: River Recreation Area in accordance wi th the

requi rements of AS 41.20.020(12) and 41.20,497, and those i.net. mpatib Ic
uses designated shall he prohibited or restricted, as provided by regu-

lal ion.

-2- SB 83
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in acordance with AS 01.10.



MEMORANDUM State of Alaska

Kevin Bruce DATE
FILE NO

TELEPHONE NO

Chip Dennerlei SUBJECT SB 83.

In reference to your questions concerning SE 83, 1 testified on the
bill when it was heard in Senate Resources. During the committee
process, several amendments were made which make the bill far more
acceptable than in 1its original form. However, one major problem
remains outstanding which 1 did not have tine to adequately address
when the bill was before the resource committee. That is the question
of motorized access and use.

As is indicated by the attached c )mmittee report, I was to look info
the matter further and repart back taxfhe committee. Unfortunately,
due to the schedule of those in the S office, | was unable to
recieve a response to my questions prior to the time when the
resources committee had to act. I have since discussed the matter
with the Attorney General and would suggest the following.

There is a serious potential problem with the existing language.

The problem stems primarily from the ambiguous manner 1in which
motorized use is addressed. The bill would prohibit the Division

of Parks from making any regulations which would prohibit motorized
use where it occured previously in the recreation areas. Several
points should be clarified, and as I have not seen the amended
version of the bill (I was told it was not printed) please excuse

me 1f these have already been adequately addressed.

1. The bill should clearly explain that the motorized use which
is being authorized 1is that which occurred on roads and trails within
the areas. The division should not be required to permit ORV use
on other than old trails. Such use, in fact, could be in violation of
the division®s other responsibilities if i1t seriously damaged terrain.

2. It should be made clear that the use which is being guaranteed
is "the level of use which existed at the time of the establishment
of the recreation area"”. Certainly greater use can (and in many cases
will) be permited or even encouraged. However, there is a great differ
ence between guaranteeing use for fifteen vehicles and mandating
the division to allow five hundred vehicles to use a given area.
For example, the terrrain may physically be unable to support a
particular use beyond a given level. Tt is almost impossible to
"grandfather in" a select specific group of people. The only fair way
to guarantee certain rights of use and not discriminate antong users
is to focus on a level of use which will have to be pted by
evervone.

Finally, f should note that the only problems which have ever occured®

. There have never been problems in
4ype this bill seeks to remedy.



IMaslut jItatc Megislature

BETTYG FAHRENKAMP. Chaihman
VIC FISCHER. Vice-Chairman

ORAD I3RADLEY VA .

DICK CLIASON } - Tf _H

DON GILMAN P
f. wmp 7.

DOB MULCAHY
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jfruafe

Glmtmttttce on “csmtrccs
March 6, 1981

POUCH V

STATE CAPITOL
JUNEAU. ALASKA OSrlil
(007) 403-38J4

(807) 403-3033

Be 1tz Room

1:30 p.m. 211 - Capitol
MEMBERS PRESENT
SENATOR FAHRENKAMP
SENATOR F ISHCHER DvsJori of Porta
SENATOR BRADLEY
SENATOR STURGULEWSKI )
SENATOR MULCAHY MAR 2 191
SENATOR EL IASON
SENATOR GILMAN

HEAR ING:

SB 83 "An Act restricting vhe authority of the Department

of Natural Resources to regulate certain activities

in Dtate recreation areas."

John Adams, representing the Fairbanks Environmental Center, said

that his organization supports mining access,

trapping and motorized

vehicle use 1in State Recreation Areas. He. said that his group:s
greatest concern with SB 83, is the Jlanguage which states that
the Director of Parks may not "prohibit or restrict" certain
activities which may be incompatible with public recreation and

safety. He suggested that the Committee consider omitting the
words "or restrict”™ on Page 1, Section 2. He also, suggested the
addition of the phrase "to protect the property and preserve the
peace"™ in Section 2, Jline 20. He also suggested the addition of
the phrase "on roads or trails”™ on Page 2, line 2, between the
words "regularly in". He stated that his croup supports the

principle of allowing the harvest of dead imber in recreation
areas, particulary 1in view of the current firewood shortage in

Fairbanks. He said he would Ilike to see the

use of the phrase

"dead and down™ inorder to prevent people from 1inadvertently

cutting live trees.

Chip Denncrlcln, Director, State Parks, Department of Natural
Resources, said there have been a few problems 1in the Chena

Recreation Area; It 1Is a park but, is managed

0S a recreation

area becaus"™ of size. lie said the word "restrict"™ in SB 83 is a
difficult word to administer. lie said he would 1like to see the
use of the phrase "dead and down"™ timber because there are three



March 6, 1S81
Page: 2

types of trees which Jlook dead 1in the winter and someone
might 1inadvertently take 1live trees.

in response to the quesiton, how can you legally grandfather

in a traditional wuse on public land and not allow another

person that same use of the public [land? Mr. Denne rle 1n,

said that traditional wuse 1is a use that was employed up

until a certain time, but if that same use 1is extended to

other people after that date it 1is really expanded use, not

true. txa-d itiona 1 use. But, he said he was not an attorney
and~/would 1look 1into the matter and report back to the Comm ittee "

Senator Don Bennett, said he had no problems with striking
the word "restrict” and he would like to see the words "dead
and down or burnt trees"™ added to SB 83. He said he would
like to see the rights outlined 1in the bill maintained.

Senator Gilman asked that staff prepare appropriate amendments
for the next committee meetirg.

The Committee adjourned at 2:30 p.m.



BETTYE FAHRENKAMP. Chairman
vic FISCHER. Vice-Chairman

Bf \D BRADLEY

DICK ELIASON

DON GILMAN

BOB MULCAHY
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Byron V.

|Vaska Jitviz legislature

POUCH V

STATE CAPITOL
JUNEAU. ALASKA 99811
<907) 463-3834

'907) 463-3833

Jieuate

RECEIVED

(IImimtittce rat Jtasmtrces

March 23, 1981

Haley,

Vice President

T.V.S.A.

1002 Pionner
Fairbanks,

Dear Byron:

I appreciate
The Senate Resources Committee passed SB 83 out

Road

Alaska 99701

receiving a copy of your note in support

of SB 83.
of Committee on March 11th and it is now 1in the Senate
Judiciary Committee. I am forwarding a copy of your note to

Senator Rodey, who

Again,

thoug ht s .

Best

cc: Senator

BF: rk

thank you for keeping me

is Chairman of the Judiciary Committee.

informed on your

regards.

Sincerely,

Fahrenkamp,
Chairman

Rodey )



MSG Si-00007849 FRTY 1 03/11/81 16:29:36 ORIG: LFOO IN= 0018 OUT= 0'102
FROM: MAXINE TO: JUNO INFO
TARGET: LJH2 SuUBJ: POM PAGE 0001

TO: SEN FAHRENKAMP, CHAIRMAN RESOURCES COMMITTEE

FR: BYRON U HALEY, VICE PRES. T.V.S.A.
1002 PIONEER RD, FAIRBANKS 99701 NO PHONE LISTED

THE T.V.S.A. BACKS. SB83 BUT ON RIVER CROSSING UE SUPPORT THE NEED

OF A PERMIT FROM THE F 6 G HABITAT SECTION. IN THE CHENA REC

AREA MAYBE THE ST. COULD HELP OUT THE SMALL MINER BY PUTTING A BRIDGE
IN THE WINTER AND TAKING IT OUT IN THE SPRING.
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JUNEAU. ALASKA 89811
<00; *63-3834

1BOV 1 463-3835

(dmmitittrc ON Jvcsxntrccs

Jon R. Gleason,

President

Interior Alaska Trappers Assoc.
P. 0. Box 60418

Fairbanks, Alaska 99706

Dear Jon:

March 23, 198]

RECEIVED

I appreciate receiving a copy of your testimony in

support of SB 83. The Senate

Resources Committee passed SB

ojt of Committee on March 11th and it 1is now 1in the

Senate Judiciary Committee. i

reolution to Senator Rodey, who

Committee.

Again, thank you for keeping

Best regards.

BF:rk

am forwarding a copy of your
Is Chairman of the Judiciary

me informed on your thoughts

kamp,
Cha irman



INTERIOR ALASKA

TRAPPERS ASSOCIATION
P.0. BOX 60418
FAIRBANKS, ALASKA 99706 _

Senator Bettye Fahrenkamp, Chairman

Senate Resources Committee

Pouch V

Juneau, Alaska 99811 March 12, 1981

Dear Bettye,

I had meant to present our oral testimony at the teleconference hearing
on SB 83 in Fairbanks yesterday, but due to c sudden commitment at work, 1
just couldn®"t attend. Please relate our thoughts to other members of your
committee, for this 1is a very important issue to us and we have pursued it
diligently for several years.

As you know, our group now numbers around 700 members. With almost no
dissention within our ranks, we are pleased to say that we wholeheartedly
supjort SB 83.

Several trappers, most of whom are members of 1ATA were displaced when
the Division of Parks first closed the Chena Rec Area to motorized vehicle
use. On part of the area, the closure was subsequently lifted, but several
trappers are still affected. The fact is that almost half of the Chena Rec
Area remains closed, including some pretty good marten habitat. From the
time of the first closure, we considered the action unreasonable. The trap—
pers were not hurting the land or the fur resource.

The Division of Parks, 1in concert with lIccal environmentalist extremists,
claimed that the noise, sight and in fact, even the tracks of snowmachines
were too disturbing to skiers in the Granite Tors area. The fact is that few
skiers used the area during the four coldest months of the year, the time of
use by trappers. It is a fact that once the trappers were displaced, the area
saw even less use by skiers, since now the trails were not broken out by the
machines.

We pointed out this situation to the Division of Parks, but they argued
that the level of use by skiers justified continued closure. They ignored
"our requests for data on use by skiers that might justify their actions. They
also ignored our offer to take their personnel into the area by dogsled to
prove to them that no skiers were using the area, as was our contention.

It has long been our opinion that Division park planners were inappropri—
ately applying solutions and plans that apparently have worked well in the
Chugach State Park, to the Chena Rec Area. We pointed out many differences in



KAR j 5 fggj

Sen. Fahrenkamp. P.2

the two areas and urged them to look objectively at this case. Wo even sug-—
gested that the area be open during the cold months and then closed to snow-
machines during March and April when what little skiing use had occurred. We
never suggested that the skiers ever be excluded from anv portion of the Chena
Rec Area, as we have been. Our last letters were simply ignored, but they

are a matter of record, for we always carbon-copied Bob Bettisworth and Don
Bennett.

Our final comment does not address the merits of SB 83, but reflects 0"r
continued frustration in dealing with the Division of Parks. Our past-presi-
dent, Pete Buist, has been accused of "conflict of interest” for his involve—
ment 1in trying to get a fair shake for the trapper. This because he works for
a diffrent division in the Department of Natural Resources. We question then,
the appropriateness of Steve Cook"s personal testimony to your committee,
since he is not only an employee of the Division of Parks, he is the employee
directly responsible for management of the Chena Recreation Area. While we
acknowledge that Mr. Cook is very knowledgeable about the area and water qual—
ity problems associated with mining, his critisism of mining and trapping
activity in and around the area hr is charged with managing, appears to be
highly improper to us.

We support SB 83 as written and urge you to support it in committee and
on the floor. Again, |1 apologize for not being able to attend the hearing in
Fairbanks myself; it was not from lack of concern. Thanks for accepting our
written testimony.

Si

Jo leason, President
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it

VEmtmnttce ait £\esaitms

March 27, 1981

RECEIVED
. 1,

Ron Davis

Ralph Seek ins

Greater Fairbanks
Chamber of Commerce

550 First Avenue
Fairbanks, Alaska 99701

Dear Ron and Ralph:

1 appreciate receiving a cop/ of the Chamber of Commerce®s
resolution supporting SB 83. The Jenate Resources Committee
passed SB 83 out of Committee on March 11th and it is now in
the Senate Judiciary Committee. 1 am forwarding a co”y of

your resolution to Senator Rodey, who is Chairman of the
Judiciary Committee.

Again, thank you for keeping me informed of your thoughts.

Best regards.

Bet"tye /ahrenkamp
Cha irman

cc(: Senator Rodey

BF: rk
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U. S. r‘.amber of

Alaska St) ¢ Chamber ol
Pacific Jorlhwest Trade
National Better Business Bureau

.MAR i 6 JSSI

A RESOLUTION SUPPORTING’ SB 83

WHEREAS, the Fairbanks Chamber of Commerce has studied the provisions of
Senate Bill No. 83; and

WHEREAS, this legislation will clarify the scope of regulations that may
be adopted regarding activities wit! in state recreation areas; and

WHEREAS, SB 83 allows traditional uses within state recreation areas to
continue, provided those uses were in existence prior to the creation of
the recreation area;

NOW THEREFORE BE IT RESOLVED by the Board of Directors of the Greater Fairbanks
Chamber of Commerce that the Alaska Legislature is encouraged to adopt SB 83.

Signed this IQ day of March, 1981.
Attest Signed
LauwJ
Ron Davis Ralph Seeklns
President Chairman”~of the Board

UU m

~J

GOLDENI
HEAIT4
\G iv/

Gateway to the Arctic



ALASKA STATE LEGISLATURE

REPRESENTATIVE SALLY SMITH < 321 CHURCH STREET = FAIRBANKS.

Ron Davis, President

M HOUSE OF REPRESENTATIVES

ALASKA 99701 =<« IN JUNCAUIi POUCH V « JUNEAU. ALASKA 99311

March 30, 1981

mar J 1 i98i

Greater Fairbanks Chamber of Commerce
550 First Avenue

Fairbanks, AK 99701

Dear

Thank you for your letter concerning Senate Bill 83.
Your comments are presented well and | appreciate the time
you have taken to express your position on how you feel the
Chena Recreation Area should be administered.

Senate Bill 83 is in Senate Judiciary, and a copy of
your letter has been forwarded to Judiciary Chair™® Senator
Patrick Rodey for his review. If you have further comments,
1 urge you to contact Senator Rodey at Pouch V, Juneau 99811.

Your comments have been noted and will be brought to
my attention when this bill is considered. Rest assured,
that | will consider all ramifications of this bill before
making a decision.

Again, thank you for taking the time to express your
concerns on this bill.

Sincerely

cc: Sen. Patrick Rodey

Sally Smith

Alaska State Representative



ALASKA STATE LEGISLATURE

REPRESENTATIVE SALLY SMITH - 321 CHURCH STREET « FAIRBANKS

HOUSE OF REPRESENTATIVES

. 1a5KA 99701 =« IN JUNCAU. POUCH V < JUNEAU. ALASKA 09BII

March 30, 1981

RECEIVED

Joanne E. Groves MAR o ) jrni
Box 81199
College, AK 99708

(
Dear Ms

you for your letter concerning Senate Bill 83

Your Comments are presented well and | avnreciate the time
you have taken to express your position on 'iow you feel
the Chena Recreation Area should be administered.

Senate Bill 83 is in Senate Judiciary, and a copy of
your letter lias been forwarded to Judiciary Chair Senator
Patrick Rodey for his review. If you have further comments,
I urge you to contact Senator Rodey at Pouch V, Juneau 99811

Your comments have been noted and will be brought to
my attention when this bill considered. Rest assured,
that | will consider all ramifications of this bill before
making a decision.

Again, thank you for taking the time to express your

concerns on Llii.s bill.

cc: Sen. Patrick Rodey

Jg

Sincerely,

Smith
State

Sally

Alaska Representative



MEMORANDUM State of Alaska

Kevin Bruce DATE"
FILE NO.

TELEPHONE NO

FROM Chip Dennerlei SUBJECT SB 83.

In reference to your questions concerning SB 83, | testified on the
bill when it was heard in Senate Resources. During the committee
process, several amendments were made which make the bill far more
acceptable than in its original form. However, one major problem
remains outstanding which 1 did not have time to adequately address
when the bill was before the resource committee. That 1is the question
of motorized access and use.

As 1is indicated by the attached committee report, 1 was to look into
the matter further and repart “~ack to the committee. Unfortunately,
due to the schedule of those in the AG"s office, | was unable to
recieve a response to my questions prior to the time when the
resources committee had to act. I have since discussed the matter
with the Attorney General and would suggest the following.

There 1is a serious potential problem with the existing language.

The ptoblem stems primarily from the ambiguous manner in which
motorized use 1is addressed. The bill would prohibit the Division

of Parks from making any regulations which would prohibit motorized
use where it occured previously in the recreation areas. Several
points should be clarified, and as | have not seen the amended
version of the bill (@ was told it was not printed) please excuse

me if these have already been adequately addressed.

1. The bill should clearly explain that the motorized use which
is being authorized is that which occurred on roads and trails within
the areas. The division should not be required to permit ORV usn
on other than old trails. Such use, in fact, could be in violation of
the division®s other responsibilities if it seriously damaged terrain.

2. It should be made clear that the use which is being guaranteed
is "the level of use which existed at the time of the establishment
of the recreation area". Certainly greater use can (and in many cases
will) be permited or even encouraged. However, there is a great differ—
ence between guaranteeing use for fifteen v«J icles and mandating
the division tc allow five hundred vehicles to use a given area.
For example, the terrrain may physically be unable to support a
particular use beyond a given level. It is almost impossible to
"grandfather in" a select specific group of people. The only fair way
to guarantee certain rights of use and not discriminate among users
is to focus on a level of use which will have to be accepted by
everyone.

Finally, I should note that the only problems which hlave ever occured

02 001 IRov. G/75)
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jim afe

(Emmmtfce on Resources

POUCH V

STATE CAPITOL
JUNEAU.ALASKA 03HII
(007) 403-3034

(007) 403-3033

March 6, 1981 Be 1tz Recm

1:30 p.m 211 - Capitol
MEMBERS PRESENT
SENATOR FAHRENKAMP
SENATOR FISHCHER DVikxi of Porta
SENATOR BRADLEY
SENATOR STURGULEWSKI WAR24 1
SENATOR MULCAHY xﬁ
SENATOR ELIASON
SENATOR j iLMAN

HEARING:

SB 83 "An Act restricting the authority of the Department

of Natural Resources to regulate certain activities

in state recreation areas."

John Adams, representing the Fairbanks Environmental Center, said

that his organization supports mining access,

trapping and motorized

vehicle use 1in State Recreation Areas. He said that his group®s
greatest concern with SB 83, 1is the Jlanguage which states that
the Director of Parks may not "prohibit or restrlct™ certain
activities which may be incompatible with public recreation and

safety. He suggested that the Committee consider omiiliiig the
words "or restrict”™ on Page 1, Section 2. He also, suggested the
addition of the phrase "to protect the property and preserve the
peace"™ in Section 2, line 20. He also suggested the addition of
the phrase "on roads or trails”™ on Page 2, line 2, between the
words "regularly in". He stated that his group supports the
principle of allowir ” the harvest of dead Ilimber 1in recreation
areas, particulary view of the current firewood shortage in
Fairbanks. He said he would 1like to see the use of the phrase

"dead and down™ inorder to prevent people from inadvertently

cutting live trees.

Chip Denncrlcin, Director, State Parks, Department of Natural
Resources, said there have been a few problems 1in the Chena

Recreation Area; It Is a park hut, 1Is managed

as a recreation

area because of size. He said the word "restrict"” in SB 83 1Is a
difficult word to administer. He said he would 1like to see the
use of the phrase "dead and down"™ timber because there urv three



SENATE RESOURCES COMMITTEE
March 6, 1981
Page: 2

types of trees which 1look dead 1in the winter and someone
might inadvertently take 1live trees.

In response to the quesiton, how can you legally grandfather

in a traditional wuse on public land and not allow another

person that same use of the public land? Mr. Dennerlein,

said that traditional wuse 1is a use that was employed up

until a certain tim. , but 1if that same use 1is extended to

other people after t at date it 1is really expanded use, not

trua .+=xiwl itiona 1l use. But, he said he was not an attorney
and”would 1look 1into t..e matter and report back to the CommitteT ~)

Senator Don Bennett, said he had no problems with striking
the word "restrict” and he would 1like to see the words "dead
and down or burnt trees" added to SB 83. He said he would
like to see the rights outlined 1in the bill maintained.

Senator Gilman asked that staff prepare appropriate amendments
for the next committee meeting.

The Committee adjourned at 2:30 p.m.



Pacific NoMhvscst TiadC Assiix ALASKA 99701

Nnlional Bcller Buiirus;. Bureau

WHEREAS, the Fairbanks Chamber of Commerce has studied the provisions of
Senate Bill Nn. 83; and

WHEREAS, this legislation will clarify the scope of regulations that may
be adopted regarding activities within stale recreation areas; anc

WHEREAS, SB 83 allows traditional uses within state recreation areas to
continue, provided those uses were in existence prior to the creation of

the recreation area;

NOW THEREFORE BE IT RESOLVED by the Board of Directors of the Greater Fairbanks
Chamber of Commerce that the Alaska Legislature is encouraged to adopt SB 83.

Signed this _[0_ day oi March, 1981.

Attest Signed

Ron Davis Ralph Seekins
President "Chairman) of 1lie Board
II\
<

oirn
At
n<

Cuti'wny to (In' Arctic
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COMMITTEE REPORT

SENATE
FURTHER: None
3/6/81
TUe: /r1*A 13 jfixJ
Mr. President:
The Committee on JUDICIARY .has hsd SR 90

privacy and public information; changing Rule 65 of the Alaska Supreme

Court Rules of Civil PProcedure

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

1 do pass [ 1] do not pass
[ 1 do pass with attached amendments(s)
/ K i same title
[ 1 replace with CS for 9,>ft) [ 1 new title

and recommends

( 1 AND attaches a "Letter of Intint"” [ 1 New Fiscal Note
| 1 reports it tack without rerommendation

[ 1 referred to the Committee
MEMBERS SIGNING MEMBERS HAVING

DO PASS OTHER RECOMMENDATIONS:

CHAITRMAN



Alaska State Legislature

Senate

Official Business Pouch V

Judiciary Committee State Capita |

Juniau, Alaska 99811

April 24, 1931

Alaska State Troopers
Department of Public Safety
1979 Peger Road

Fairbanks, Alaska 99701

Attention: Those personnel on attached list

Dear Sir or Madam:

Thank you for your comments on SB 90, an act relating to
freedom of information.

I agree that certain portions of a public employee”s
personnel file should be confidential, specifically those
sections which deal with employee performance evaluations.

As a co-sponsor, | intend to see that we get the best
freedom of information bill possible. For you:: information
and review, | have attached a copy of a committee substi—
tute work draft paper. I have highlighted the portions of
the bill which we propose to change, and would appreciate
any comments you care to make.

Sincerely,

Senator Patrick M. Rodey
Chairman

PMR/ods
Enclosure



ALASKA STATE TROOPERS PERSONNEL

John E. Daugherty George Sepelak
Kristine L. Waggoner Bobby L. Swint

John F. Adams Terry C. Jordan
Arlon W. Schrank Rita Greenway
Mattie Flanagan Marsha Penker
Ronald P. Dalby Kristi Birmingham
Howard S. Burger Robert A. Sanders
Scott L. Waggoner Lawrence G. Fleetwood
James M. McCann Dennis J. Ponder
Geoffrey T. Engleman Donald Wilson
Kristine E. Kairis Margaret A. Swisher
Michael J. Corkill Roland E. Chevalier
Ellis W. Armstrong Judith A. Carpenter
Melanie Norris Lynn Behan

Vern L. Long Kenneth Woldstad
James V. Grimes Helen McGhan

Tim Litera John P. Addis

Betty Zabek Ted L. Ruddell
David M. Drvenkar Thomas R. Bowman
Robert L. Barnes, Jr. Bundance L. Turner
Rose M. Bastien Charlotte Lasage
Karen M. Standstrom Paul E. Bartlett
John W. Malone Charles Lamica
Patricia E. Harmening Richard A. Hemmen
Carol Dunlap Roderick Harvey
Donald Marx, Sr. William Peterson
John R. Murphy Susan K. Thomas
Deanna M. Jossis Charles E. Lovejoy

Gary Nabielski
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TO ALL MEvVBBERS OF THE SENATE JUDICIARY COnrtir"riE (SB 90; A MEMBERS OF
THE HOUSE JUDICIARY COMMITTEE (KB 7)----
"WE STRONGLY PROTEST MOUSE BILL 7 AMD SENATE BILL 90, THE
ON11ED STATES CONSTITUTION GRANTS EACH INDIVIDUAL THE RIGHT

TO PRIVACY. OUR PERo" INEL FILES ARE HOT WRITTEN FOR THE

PUBLIC. PLEASE DON T TAKE AWAY OUR CONSTITUTIONAL RIGHTS.

6LIASI I MOUSE BILL 7 AND SENATE BTLL 90."

JOHN E DAUGHERTY
KRISTINE 1 WAGGONER
JOHN I ADAMS

ARLON W SCMRANK

MAT TIL 1 1ANAGAN
RONALD 7 DALBY
NOWAND L BURGER
SCOTT L WAGGONER
JAMFS H MCCANN
GEOFFREY T ENGLEMAN
KRISTIN! T kairis
MICHAEL J CORKILL
ELI. IS W ARMSTRONG
MELANIE MORRIS

VIRN 1 IONG

JAMES V GRIMES

TIM T.ntNA

BETTY 7ABEK

DAVID M ORVENKAR
ROBERT L BARNES JR
ROSL M DAMIEN
KAF.EH M STANDSTROM

JOHN W MAI ONE
PATRICIA (¢ MARMENING
GAROI  fiNI. Af

DONALD MARK SR

JOHN R MURPHY
DEANNA M JOSSIS
GARY NfthlI™1.CKI

GEORGE SEPT I AI(
BOBBY 1 SWINT
TERRY C JORDAN
RITA GREENWAY
MARSHA I "ENKKR
KRISTI BIRMINGHAM
ROBERT ft SANDERS
LAWRENCE G FLEETWOOD
DENNIS J PONDER
DONALD WILSON
MARGARET A SWISHER
ROLAND CHEVALIER
JUDITH A CARPENTER
LYNN BEHAN

KENNETH WOI.DSTAI)

HE'LLN MCBHAN

JOHN P ADD;,

TCI) L RUDDLI.L
THOMAS R BOWMAN
BUNDANCE L TURNER
CHARLOTTE LAGAGE
PAUL E PARTI I'TT
CHARLES LAMICA
RICHARD A TIEMMEN
RODERICK HARVEY
WILLIAM PETI."RBON
SUSAN K THOMAS
CHARLES E LOVEJOY

At.L Of PERSONNEL LISTED ON PAGE 1 AND 2 CAN BE VERIFIED

THRU MAILING ADDRESS 01 3V79

:3P9.5/KLW =

(IT THi RE 1S ANY PROBLEM WITH ANY OF THIS PLEASE LET ME KNOW)

EBX/LIO MW

I"EGI R ROAD 1A) RBANKS. AK 99701
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Alaska State Legislature

Senate
Official Business Pouch V

Judiciary Committee State Capitol
Juneau, Alaska 99811

May 11, 1981

Mr. Mike McMahon
2301 Peger Road
Fairbanks, Alaska 99707

Dear Mr. McMahon:

I have received your petition and understand the concern you
have expressed with Senate Bill 90.

The Judiciary Committee has spent a considerable amount of time
reviewing this legislation in an attempt to pass the best free—
dom of information bill possible. The result of that effort is
a committee substitute to SB 90, which 1 expect to pass out of
the committee soon.

The committee substitute does provide confidentiality for certain

portions of a public employee®s personnel file, specifically those
sections which deal with employee performance evaluations.

Thank you for expressing your views on this proposed legislation.

Sincerely,

Senator Patrick M. Rodey
Chairman

PMR/ods



.IV) ALL MEMBERS OF THE SENATE JUDICIARY COMMITTEE (SB 90) 5 MEMBERS OF THE HOUSE

JUDICIARY COMMITTEE (HB 7).-.

"WE STRONGLY PROTEST HOUSE BILL 7 AND SENATE BILL 90.
CONSTITUTION GRANTS EACH INDIVIDUAL THE RIGHT TO PRIVACY.

THE UNITED STATES
OUR PERSONNEL

FILES ARE NOT WRITTEN FOR THE PUBLIC. PLEASE DON"T TAKE AWAY OUR CONSTI —
TUTIONAL RIGHTS. QUASH HOUSE BILL 7 AND SENATE BILL 90."
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Alaska State Legislature

Senate

Pouch V

Judiciary Committee State Capitol

Juneau, Alaska 99811

April 22, 1981

Mr. Dean M. Gottehrer, Chairman

Alaska Freedom of Information Task
Force

Society of Professional Journalists

Farthest North Chapter

Box 74573

Fairbank? Al*<ka 99707

Dear Mr <"often-"r:
Thank you for your extensive comments on CSSB 90.

I am committed to a workable freedom of information bill
this year and believe it can be attained.

I am glad to see that you recognize the importance of the
constitutional right to privacy 1in Alaska. Any additional
exemptions included in the bill will be directly related
to this right.

The committee will be holding ."earings on this bill on

April 27th at 1:30 p.m. 1in the Butrovich Room. I hope
you can attend. In the meantime, I will 1include your
letter in each committee member®s file for their informa-
tion.

Thank you for expressing your concerns in this matter.

Sincerely,

Patrick M. Rodey
Chaimian

PMR/ods



Society of Professional Joumalists

Fui'thtisl Mar'h Chapter Sijunu outtii Clhr
Bax “4573
Fairbanks, Ak, 99707
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Sen. Pat Rodey APR 18 1981
Senate Judiciary Committee

Alaska State Legislature
Pouch V
Juneau, Alaska 99811

Dear Mr. Chairman:

Thank you for the invitation to provide testimony on CSSB 90. Unfortunately 1 am
unable to personally be in attendance at the committee hearing and would like to take
the opportunity to present written comments.

The Alaska Freedom of Information Task Force, which 1 chair, originally came into
existence to seek the passage of Freedom of Information legislation that would be an
improvement over the current public records statute. Tom Snapp of the All-Alaska Weekly
and reporters and editors at other newspapers experienced difficulties obtaining what
had previously been open public records from the State Troopers. Snapp and Joe LaRocca
worked closely with Charlie Parr, then a Fairbanks representative, to develop such
legislation. The original version of SR 90 is the embodiment of their efforts.

The Task Force drafted its own version of a Model Bill and that with minor modifications
was introduced by Rep. Brian Rogers this year in the House as riH 7. With a few important
exceptions which 1 will speak to in a moment, CSSB 90 is a giant step backward--both from
the years of work that culminated in SB 90 and from the current statute. The Task

Force is strongly and adamantly opposed to CSSB 90 and firmly committed to seek its
defeat if that is the version that emerges.

The central diltbimia of the Alaskan public records situation is that any legislation

to regulate access to public records must take into account the Alaskan constitutional
provision protecting the right of privacy. The U.S. Constitution, the federal Freedonm
of Information Statutes and our current state law on public records place public
access to government records above personal privacy interests in all but a few, well-
defined, 1important instances.

SB 90, 1B 7 and the Task Force"s Model Bill all have the virtue of specifically
defining the instances when privacy surmounts access, thus limiting administrative

and judicial discretion to the minimum. CSSB 90, on the other hand, eliminates all

the work that developed the* specific exemptions, many of them modelled on the feueral
statute, and replaces them with a vague, undefined exception that would exempt records
the disclosure of which would constitute an unjustifiable invasion of personal privacy.

Inxlufttnl in Wrnfrssionalism in Iwurnulistu ——cccommoommmeem -



Sen. Pat Rodey -2- April 3, 1981

Any exception to placing the right of public access to governmental records above
privacy interests must specifically and clearly defined. Governmental units must
not be allowed great discretion in determining what records are open and what are
closed because the result is that a great many more records would be closed than

is now the case.

Our recommendation 1is to return to work to refine the original version of SB 90.

The effect of the inclusion of most sections of the Department of Law"s proposed
substitute into CSSB 90 was to delay access to public records, provide for the

potential supremacy of personal privacy interests above public interest in access,

perhaps remove autopsy records from public disclosure, probably provide for the
notification of all persons named in any records before the records are disclosed,
eliminate the name of a crime victim as a public record"until the matter reaches

court, and generally remove many records that are now public from disclosure or

access by the public. Current statutes are far better than CSSB 90 in all those respects.

A number of sections in CSSB 90 are worthy of inclusion in SB 90 and v/ould improve

it. Sections 40.25.040 on access to records by recjrd"subject and 40.25.060 on
correction and amendment of records improve the legislation and should be included.
Section 40.25.015 (d) on fees, waivers and copies without charge 1is also an improvement
we endorse. On page 7, we endorse the new definition of what v/ould be open in personnel
records of public employees found in lines 23-28. We oppose the language on applications
for public employment because it only pertains to finalists. All applications should

be open because the public cannot judge how the s,"ltrtion process is working if it

does not know the entire pool of applicants. We recoi.mend for your consideration the
process developed by the University of Alaska. All jolL announcements and advertisements
carry a notice that applications are subject to possible disclosure. When a request

ur disclosure is made, applicants are notified and given 10 days to withdraw their
applications. At the end of that period, all who have not withdrawn are disclosed.

There are a number of other improvements Ve would also like to see in SB 90. The most
important is a definition of privacy. I strongly believe this is a legislative and not
a judicial responsibility. A number of legislators have shrugged off the responsibility
by saying that a good definition is hard to fin! and let the Supreme Court do it. We
have suggested the definition from Restatement of Torts which we find acceptable and

are willing to respond to other definitions that might be suggested. But we strongly
believe that it is better for 60 members of the Legislature to devise the definition
rather than far fewer members of the Supreme Court--perhaps as few as one who might

tip the balance either Vv/ay.

Other changes we recommend in the original SB 90 include: striking 40.25.015(e)(8) which
is too general a exclusion and leaves too much discretionary power 1in an agency,
eliminating 40.25.015(13) where original entry police records are included and striking
subsection (C) of that section which speaks of an unjustifiable intrusion into a

person®s right of privacy, placing the burden of proof in a suit for disclosure on

the governmental unit to prove it v/as required not to release requested information,
requiring each governmental unit to keep a file of letters of denial of information
requests that itself should be public, include information stored 1in a computer

system and independent contractors paid with public money in whole or in part and

under the supervision of a governmental unit in areas covered by the law.

Finally, 1 wish to urge you to resist efforts, to add more exemptions or exclusions
and to continue to cover all parts of government in the state, including the municipalities.



Sen. Pat Rodey -3- April 8, 1981

I want to thank you and the committee for early expedient consideration of the bill.
We strongly endorse and our more than 40 newspapers, magazines, broadcast stations

and media organizations favor free and easy access tc government records. The
public®s business is done best when conducted in the open and legislation that
facilitates that access 1is needed. Bills such as CSSB 90 which close more than 1is

open now, delay the access, and prevent the people from knowing what actions are
being taken should be defeated.

We will be watching the results of what emerges from the committee and stand ready
at any time to help in any way possible to assist. Please don ™ hesitate to call
me at 479-7761 if | can be of any further assistance.

Sincerely yours,

Dean M. Gottehrer
Chairman
Alaska Freedom of Information Task Force



Alaska State Legislature

Senate
Official Businesr-

Pouch V

Judiciary Committee State Capitol

Juneau,

April 29, 1981

Mr. Charles H. Gallagher
General Delivery
Ester, Alaska 99725 *

Dear Charlie:

Thank you for your letter on SB 90. The bill is currently in
the Senate Judiciary Committee, and we have heard extensive
testimony.

I agree that certain portions of a public employee®s personnel
file should be confidential, specifically those sections
which deal with employee performance evaluations.

As a co-sponsor, 1 intend to see that we get the best freedom
of information bill possible. I have offered an amendment to
protect the privacy due public servants. A copy of that pro—

posed amendment is enclosed for your information and review.

Your comments are appreciated and will be provided to each
committee member for his review of this legislation.

Sincerely,

Senator Patrick M. Rodey () I V U * .
Chairman

PMR/ods .
Enclosure hofi

Alaska 99811

tL i
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other information-gathering purposes if

D any information which would tend.to identify the person
to whom the record pertains is deleted; and

(2) disclosure is made in a manner which would not compromise
or defeat the purposes of a state statute designed to maintain the
confidentiality of the. information.

(e) The exemptions from public disclosure provided in this sec—
tion, or by other state law pertaining to the confidentiality of
records, do not preclude the release or production of subpoenaed
records or information to a state or municipal agency during the c " *e
of an investigation;

. All information 1in personnel records of public employees
showing salary or compensation,, job description, education and training
background, and previous work experience shall be open for public
inspection. Applications for public employment submitted by finalists
for employment are also open to public inspection, but potential
finalists shall be notified of.this fact and of their right to withdraw
their application before public 1inspection. As used 1In this section,
"finalists” means the final three applicants under consideration for
employment or those applicants who remain under consideration for
employment aftc~ 90 percent of the original applicants have been
eliminated from consideration by the governmental unit, whichever 1is
greater.

(9) The fact that a crime has been committed, the name of the
crime, the time of commission and location, and the name of any person
who is charged with a crime 1is a matter of public 1information and
record, except as provided 1in AS 47.10.090.

Sec. 40.25.040. ACCESS TO RECORDS BY RECORD SUBJECT. (a) Exccp!

~ft- CSSB 90 (Jud)



RFCEWEO Charles H. Gallagher

\98t General Delivery
A Ester, Alaska 99725
April 22, 1981

i Z Yy j N ri-f~ -y «-0A

Dear Representative Rogers and Senator Parr:

Thank you for recent letters regarding my objection to House Bill 7 and Senate
Bill 90.

It appears that the purpose of your bills is to submit a freedom of information
action regarding what is and what is not public information. Your concerns are
genuine and well respected in my opinion.

In regards to the exposing of Public Employess evaluations:

While you are elected individuals and naturally, fully open to the criticisms

of "public life", 1 am not. I am a public servant and | am responsible to those
who are my supervisors, the laws th:t | am required iri my job to follow, and to
the people who T serve. In such a capacity | am frequently the point of criti-

sicms, investigation, and charges due Lu the deti-urinations that | make regarding
individuals eligibility for Unemployment Benefits. Often an individual believes
decisions are bias in favor of their employer, often they believe the determina—
tions to be a personal opinion, and frequently one thinks that they are a victinm
of injustice. All detenuinations are based upon available evidence at the time
the determination is required to t¢ n.ude. Unfortunately, the ins and outs of
Law, Regulation and Bureaucracy are not !:nown and bitter feelings develope.

The result of these feelings is that a complaint is often filed of a personal
nature. I have even been verbally attacked on the streets. I regard the right
of complaint as sacrosanct, and | regard complaints as being positive as well

as a part of any job. The system as developed offers an annual review of an
employee by an agency as occurs in mcst organizations. This look-see each year
is made by ones supervisor with attention going to various positive and negative
attributes of that employee. This 1is in one"s personnel file.

Tt appears you are proposing to leave myself and all other employess of the
State open to the type of public scrutiny, which | am afraid would be abused.
There are agency"s set up for that purpose, such as the Omsbudman. We only
know him too well.

Whil““ 1 realize that it is not your intentions to embarrass public employess,

a recent publication of the salaries of Slate employees salaries over $50,000.00
was a perfect example of abuse as some of those salaries came from professional
grants. This 1ic a minor example of how tfese bills can go awry. It is best to
go without than possibly abridge the rights of any citizen (public or private)
with well intentioned, but somewhat constitutionally questionable, "rights to
know"™ Law.

I eel it is a privilege to be a State employee, and sometimes the Laws thav

you gentlemen write are not regarded by your constituents in the most favorable



light. I and my fellow employees frequently take personal blame for that
and your bills would a vehicle of abuse.

Your attention 1is appreciated,

Sincerely, yours,

Charles H. Gallagher

cc: Senator Rodey
cc: Representative Brown
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Alaska State Legislature

Senate

Official Business Pouch V

Judiciary Committee State Capitol
Juneau, Alaska 99811

May 7, 1981

Mr. Lew M. Williams, Jr.
Publisher

Pioneer Printing Company
Box 7900

Ketchikan, Alaska 99901

Dear Lew:

Thank you for your letter of April 21 and your comments
on SB 90.

| agree with you that some time limitations are needed
in the bill, and 1 have directed my staff to prepare the
necessary amendments.

A problem exists with using the restatement of torts de—
finition of privacy 1invasion. The restatement addresses
the common law definition, while Alaskans have a consti—
tutional right to privacy, a higher standard.

Apart from this, your suggestions are well taken, and |1
will, attempt to incorporate them into the bill.

I appreciate your continued efforts on this legislation.

Sincerely,

Senator Patrick M. Rodey
Chairman

PMR/ods



joneer Printing Co.

BOX 7900 KETCHIKAN, ALASKA 09901

TEL =°t!/ONE 225-3157
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21 April 1981 APR 2 7

Senator Pat Rodey

Senate Judiciary Committee
Alaska Legislature

Pouch V

Juneau, Alaska 99981

Dear Pat:

We have a copy of CSSB 90 which is before your committee. It is a revision of
legislation we commented on to Sen. Vic Fischer and his State Affairs Committee
in February. Some of the changes we recommended then have been made. Some new
features in the legislation present problem? . Generally, our concern is tha=

the bill is too vague in some parts.

On page 3, lines 11-14, it requires that the government unit notify of a denial

of records in writing but it doesn"t say how soon. To avoid misunderstanding
and vagueness, we suggest that you add after "denial"™ in line 13: "within two
working days." Or make it three or five working days, whatever your find rea—

sonable, but make it something.

On line 29 of page 3, we recommend that after the word "fails" you aid "within

seven working days" or some reasonable length of time. Tf more time 1is needed,
this section already allows for an extension. The idea is to set a deadline so
people know where they stand nd so it"s known when an extension 1is ncded.

On page 5, lines 7 and 8, we suggest chis complete rewording: "(5) trade secrets
and commercial, financial, geological or geophysical data furnished to the gov-—
ernment unit with the understanding it will be treated confidentially.”™ This
limits the word "confidential™ to jurt those situations wherein there is a com—
mitment. Otherwise, there is no basis for judgment as to what makes any of the
data confidential. More vagueness.

We are concerned about the term "original entry records” in line 12 on page 5.
Does this mean that the police can withhold the arrest docket so that no one can



Page 2

see who has been arrested? Can®"t we just leave it with "investigatory and in—
telligence records?"” I imagine in some cases that police officials could clas—
sify "original entry records" as "investigatory." It would encourage police de—
partments to keep highly sensitive data out of original entry records. We want
to at least be able to see a record that someone was arrested, that an incident
occurred. This paragraph seems vague enough to conflict with section (g) page 8
which does say arrest records are public.

On line 15, page 5, what"s an "enforcement proceedings;"? Do law enforcement of—
ficers or the general public know? It"s not in definitions and 1 don"t know.

On the next line down, you can strike the words "a right to." The right to a
fair trial always exists. Whether a person gets one or not, he always has the
right.

Maybe you can reword line 16 to read: "(B) Destroy an accused person®s pre—
sumption of innocence."

We hate to see lines 18 and 19 on page 5 written as they are with no backup with
a definition in the bill as to what constitutes a right of privacy, or an inva—
sion of privacy. There 1is an invasion of privacy definition in the restatement
of torts, with which you are more familiar than 1. Without a definition of the
right of privacy, CSSB 90 is vague in several areas.

On jDage 6, lines 7-9, it appears that no attorney work product will be available

for practical purposes. Everything except .litigation strategy or opinions of
the attorney becomes a court record and public. Wo suggest using the wording in
this section that was in SB90 or starting in line 7 strike: "that does not. involve

litigation strategy, or mental impressions .«r opinions of any attorney, or a per—
son working under the attorney®"s direction."

On page 6, lines 20-24, we have something so vague that public officials, and
their legal advisors will take the easy way out and deny everything.

This 1is supposed to be legislation to assure public records are public.

This section defeats that purpose because, again, a right of privacy 1is not de—
fined in the bill. And the bill leaves it up to a political body to judge public
interest vs. private interest. Is being a judge so easy that any public official
can be one?

Wo suggest that everything in this paragraph after "unjustifiable invasion of per—
sonal privacy;" bo dropped. And that somewhere, 1in the bill a definition of right

of privacy be inserted.

If a right of privacy is defined, section (b) beginning on line 25 of page 6 Iis
unnecessary.

On page 7, line 29, we suggest that after "public employment™ you add the words

"for positions not covered by collective bargaining agreements."” This indicates
that the public interest is in the top administrative jobs-the policy setters
and administrators. It"s doubtful that anyone wants to examine applications for

clerk typists, garbage collectors, etc.



Any reference tc finalists should be eliminated. Arbitrarily decreeing that
a public agency release the name ? of the final three applicants or the top
ten percent of those who applied is against the practices of some local gov-—
ernments. It is against the best interests of the public.

Our school board gave us the list of 51 applicants for the position of school
superintendent (see attached). You can imagine the interest among the 130
teachers 1in the system, the other employees and the parents of youngsters
when they saw the list. Some have friends on that list who they want to be
among the finalists. They want to tell the school board.

How else can the public be sure that women, minorities and Alaskans are con-—
sidered in hiring for top administrative positions?

We agree that applicants for such positions should be told that their names

are public information when they apply for a public office. Therefore we
suggest that starting at line 28 the sentence covering applications for pub—
lic employment read like this: "Api lications for public employment for su-—

pervisor positions (as defined by state labor law, if you wish) are open to
public inspection but applicants for these positions shall bo notified that
sucli applications are public record when the positions are advertised."

No one is helped by keeping all but the finalists confidential. The purpose
of affirmative action 1is defeated.

Only one person is helped by keeping the names of all applicants except the

finalist confidential-the job jumper. There are people who apply for every
position they see on speculation. Making all of the applications public dis—
courages that. The public gets qualified, serious applicants for the top jobs.

We hope your committee gives the section covering applications for employment
serious thought. In the past, few years there have been too many instances
where an unqualified applicant might have been placed in a top position il
the public hadn"t access to the names under consideration. Wo are all serv-—
ing the public, trying to promote local hire, minority .and women hire, bet"s
have a law that encourages 1it, not discourages it.

We want to emphasize that some definition of a right of privacy should be in—
cluded in the legislation. It. will avoid years of cottly litigation while
the courts devise a definition.

That is what happened 1in Washington State. The supreme court there finally
defined an invasion of priv oy by taking it from the restatement of torts.

I"m far from being a Legislative or legal expert but I1"1l hazard an attempt
at: defining a right of privacy. You people can take it from there.



Page 4

Right of privacy: A person is entitled to have records concerning him or
her protected from public disclosure if such disclosure is of no legitimate
concern to the public and if such disclosure would subject the person to
criticism or ridicule. (Both situations must exist.)

Have fun,

Sincerely yours,

/

Publisher
cag

Enclosures



Alaska State Legislature

Senate

Official Business Pouch V

Judiciary Committee State Capitol

Juneau, Alaska 99811

MEMORANDUM

TO: Senator Bennett
Senator Hohman
Senator Parr
Senator Ray

FROM: Senator Rodey
DATE: May 7, 1981

SUBJECT: SB 90 "An Act relating to privacy and public
information; changing Rule 65 of the Alaska
Supreme Court Rules of Civil Procedure; and
providing for an effective date."

Please find attached a committee substitute draft of SB
90.

The diaft incorporates the ideas discussed at the
committee meetings and those submitted by you upon the
circulation of the first draft.

I would like to move this bill out if the committee 1is

satisfied with its form.

PMR/ods
Attachment



Alaska State Legislature

Senate
Official Business Pouch VvV

JUdiCiary Committee state Capitol

Juneau, Alaska 99811

May 11, 1981

Mr, Grant Callow

Alaska Court Systenm

303 K Street

Anchorage, Alaska 99503

Dear Grant:

Enclosed please find a draft of SB 90 for your information
and comments.

Sincerely,

Kevin K. Bruce
Committee Aide

KKB/ods
Enclosure



Alaska State Legislature

Senate

L. . Pouch V
Judiciary Committee State Capitol

Juneau, Alaska 99811

May 7, 1931

Mr. Al M. Camosso
Administrator
Providence Hospital
3200 Providence Drive
Pouch 6604

Anchorage i 99502

Dear Mr.
Thank you for your letter regarding CSSB 90.

| agree with your concern for the pri /acy of medical
records, _nd have included the following language in
the section which exempts records disclosure:

"personal information in medical, psychological,
and sociological files maintained on individual
persons, exclusive of autopsy reports, except

that access may not be denied to the person who
is the subject of the record, or his designee;"

| appreciate your taking the time to inform me of your
concerns.

(o}

Senator Patrick M. Rodey
Chairman

PMh/ods



PROVIDENCE SISTERS OF
HOSPITAL )V1IDENCE

3200 PROVIDENCE DRIVE - POUCH 6604
ANCHORAGE, ALASKA 99502

PHONE: (907) 276-4511
MAY 0 6 1981

April 30, 1981

Honorable Patrick M. Rodey
Pouch V
Juneau, Alaska 99811

Position Paper: CS SB 90 - "An act relating to privacy and public
information; changing Rule 65 of the Alaska
Supreme Court Rules of Civil Procedure; and
providing for an effective date.”

Dear Senator Rodey:

We have reviewed the Committee Substitute to bB 90 relating
to prD*acy and public information and would menrocinte your eon -
sideration of our comments,

1. According to Section 40.25.090. DEFINITIONS (3) 1t reads,
in part, that a governmental unit includes "any organiza—
tion supported in whole or in part, by public money or
authorized to spend public money."

a) li we receive revenue-sharing money would we be
considered a governmental unit?

b) There are hospitals in Alaska which are owned by
municipalities or boroughs. Are these hospitals con—
sidered "governmental units?" Would the medical records
in these hospitals be subject to inspection?

According to the Federal Privacy Act of 1974 (Pl. 93-579)
and the Privacy Commission®s Report of 1977, medical
records a*-e and should be kept confidential and should
not be included in freedom of information laws.

Therefore, we recommend that a section he included in
CS SB 90 which would specifically exempt a patient3
medical record from this change in Rule 65 of the Alaska
Supreme Court rules of Civil Procedure.

MEMBERS OF T||t SISTERS Ol PROVIDENCE CORPORATION ALASKA: PIIOVIDINO HOSPITAL ANCIIORAGI WASH\Ig%-TON: PROVIDENCE MIDI! Al CENTER SEATILE nil
1IVI'AUI RETIREMENT RESIDENCE AND MOUNT SI VINCENT NURSING UENTER. SEAL1TLE -PROVIDEN« I.IIOSPITAI . 1 Sl PI IER IIOSPITAl . Ol SMI'IA  si HI'AHITH
IIOSPTTAE. YAKIMA OREGON: PROVIDENCE IIOSPITAI MEDEORO PROVIDENT! MEDICAL CENTER pORIt AND -PKOVIDI NCE CIHIEDCENII K. POKIILANO VINCI N1 IIOSPI 1Al
AND MIDICAI CENTER, POR1TAND-CALIFORNIA PROVIDENCE IIOSPITAI OAKLAND - PROVIDENCE HR.Il SCHOOL BDRIIANK SAINT IOSITH MEDICAI CENTER IIDIIIANK



Honorable Patrick M. Rodey

Page
April

2
30, 1981

2. Additionally, 1 would like tc point out that if Section
40.25.015. on pages 1 and 2 regarding records to be
open to inspection 1is passed, it would certainly add to
the already high cost of health care. Hospitals would
probably have to add personnel to their staff just to
research files, copy them and answer requests. These
additional labor costs, whether justified or not, would
be passed on to patients.

Also, offering 20 pages of a record copied free of charge
would be another unnecessary expense adding to the high
cost of health care.

Part (c) of that section refers to the fact that people

can make a request for a record by phone or in writing.
It would seem appropriate that some safeguard he built-in
that would require some identification of the person,
especially someone who might want access to a business
office bill or record of a person who 1is not the re—
guester. In fact, why should anyone have access to some—
one elso"s bill?

3. It is our recommendalion that hospitals should be exempt
from this law, with the possible exception of those hospi—
tals (operating, capital expenses and balance sheet sta—
tistics only) owned and operated by municipal, stale
or federal governments.

Thank you for your consideration of our comments. We look

forward to your reply.

CC:

Sincerely,

Dennis DeWitl

William Dann

William Faulkner, O.D).

Ron Hammett

Donald DeMers

Don Hrennan

Alaska Hospital Administrators
Advisory Hoard



Alaska State Legislature

Senate
Official Business L. . Pouch V
Judiciary Committee State Capitol
Juneau, Alaska 99811
April 8, 1981
Ms. Kim Francisco
Box 7812
Ketchikan, Alaska 99901
Dear Ms. Francisco:
Thank you for your letter concerning SB 90. I will be certain

to include a copy of your correspondence in each member®s file
for consideration of this proposed legislation.

| agree that certain portions of a public employee®s personnel
file should be confidential, specifically those sections which
deal with employee performance evaluations.

As a cc-sponsor, | intend to see that we get the best freedom of
information bill possible, and will offer an amendment to protect
the privacy due public servants.

For your information, the Judiciary Committee will be conducting
further hearings on SB 90 on Friday, April 10, at 1:30 p.m. 1in
the Butrovich Committee Room. Please feel free to contact my
staff should you wish to testify.

Again, |1 appreciate your comments on this very important legis—
lation.

Sincerely,

Patrick M. Rodey
Chairman

PMR/ods
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CHARLIE PARR

Al ASKA LEGISLATURE

S.R. Box 5059? Pouch V
Fairbanks. Alaska 99701 JfnKu, I"ska 9°811
(907) 456-5029 S\ of)71 4<)5-4907

MAR 1 9 1981

March 18, 1981

MEMORANDUM

TO: Senator Pat Rodey, Chairman
Senate Judiciary Committee

FROM: Senator Charles H. Parr S i

SUBJECT: CSSB 90 (Privacy and Public Information)

This bill, in one form or another, has been in the Legislature
since the end of the 1976 Session and has been subjected to a
great deal of scrutiny. I thought it might be helpful to the
Judiciary Committee to know which matters in the past have been
almost universally agreed to, and xtfhich ones have been the sub—
ject of continuing controversy.

There has been little or no opposition to any of the following:

1 . The bill delineates those items which the State agencies
may hold confidential and says that everything else 1is
open.

2 . Items may be made confidential to comply with the Alaska

Constitution®s guarantee of privacy (legislative and judi—
cial determination) and where there 1is an overriding public
interest (by legislative determination only).

3 - Only the legislature by statute can approve confidential —
ity -- executive agencies may not do this by regulation.
4 - A person wanting access to information in the hands of a

governmental agency should have easy, free access to the
courts if the information is not released.

5 - A file or document which contains both confidential and
open information is to have the confidential information
deleted and the remainder released.

6 - Records maintained on an individual must be open to inspec—
tion by that individual.



Senator Rodey -2- March 18, 1981

The following subjects have been controversial:

1

Whether court system records should be included. The bill
now contains a compromise which says that they shall be re—
leased under rules established by the Supreme Court.

Whether municipalities should be included. They are in-—
cluded in this bill and testimony this session was strongly
in favor of such inclusion.

Whether information must be produced immediately upon re—
guest. News agency representatives have pushed for this,
but State agencies have pointed out that immediate release
may not always be practicable. The bill presently strikes
a balance between immediate production and the delays per—
mitted Federal agencies 1in responding to FOl requests.

State agencies are not willing to release any "attorney
work product™. The opposing view is that failure to make
such materials open could result in a lockup of large
amounts of information. The bill presently makes attorney
work product open after any litigation it pertains to has
been settled.

Personnel records of public employees (to include teachers)
is a thorny question. No one has objected to the release

of salary information, and no one has proposed releasing
personal information (such as family matters). Between
these two extremes there has been much discussion as to

what should be ouen in view of the fact that the public pays
the employee®s salary, and at the same time the employee has
certain rights of privacy. It is my view that at least the
information concerning the employee®s qualifications for the
job should be open.

The bill takes away the right of a municipal agency to have
executive sessions by autl ority of an ordinance. Unfortu—
nately, school boards and city councils view this as an in—
fringement on their rights.

CHP:vc



Alaska State Legislature

Senate

Official Business Pouch V

Judiciary Committee state Capitol

Juneau, Alaska 99811
March 30, 1981

The Judiciary Committee will be holding public hearings on
CSSB 90 on April 10, 1981, at 1:30 p.m. 1in the Butrovich
Room.

You have expressed an interest in the original bill (SB 90)
and the committee would appreciate receiving any comments
on the State Affairs substitute that you care to provide.
Thank you for your continued interest.

Sincerely,

Kevin K. Bruce
Committee Aide

KKB/ods
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From

From

From

From
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Kodiak:

Homer

Fairbanks

Sitka:

Skagway:

Soldotna

Anchorage:

Palmer/Wasila:

Haines:

None:

Page

Jon Newstron

KMXT Radio

P. 0. Box 484
Kodiak 99615

Deborah Kelson
Kodiak Daily Mirror
P. 0. Box 1307
Kodiak 99615

Annabel Lund
Managing Editor
Homer News

Box 254

Homer 99603

Scott Sterling
224 Neriand
Fairbanks 99701

Jamie Bryson
860B Yak Estates
Fairbanks 99701

Ray Medlin
Box 1339
Sitka 99835

Lucinda Hites
Box Three
Skagway 99840

Steve Rinehart

The Peninsula Clarion
Box 1341

Kenai, Alaska 99611

Bob Lohr
Rural Cap
327 Eagle St.
Anchorage

Mark Harris

Leo Land
Box 122
Haines 99827

Stanley Summers
KICY AM/FEM

Box 820

None, Alaska 99762



Feb. 5, 1981

From Fairbanks:

From Anchorage:

From Fairbanks:

From Anchorage:

From Ketchikan:

From Fairbanks:

From Anchoragel

From Ketchikan:

Page 3

Kent Sturgis
Box 710
Fairbanks 99701

Kay Fanning

Alaska Newspaper Assoc. & Daily News

Pouch 6616
Anchorage 99502
Ted Berns, Attorney
Mun. of Anchorage
Pouch 6-650
Anchorage 99501

Tom Knapp
Box 970
Fairbanks 99701

Bruce Wacmack
913 Noble St.
Fairbanks 99701

Matt Zencey

AKPIRG

Box 1093
Anchorage 99510
Mark Beltz

343 W. 12th Ave.
Anchorage 99502

Christine M
KINB Radio
Ketchikan 99901

Dean Gotteforer, ""sk Force for
Professional Journalists
Box 74573

Fairbanks 99701

Susan Fischer

Society of Professioral Journalists
Box 710

Fairbanks 99701

Howard We aver
Daily News
Pouch 6616
Anchorage 99502

Lew Williams, Editor
Ketchikan Daily News
501 Dock Street
Ketchikan 99901
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Alaska State Legislature

Senate

L . Pouch V
Judiciary Committee state Capitol

Juneau, Alaska 99811

April 20, 1981

Ms. Jolanda Cook

1919 Lathrop St.

Drawer 40

Fairbanks, Alaska 99701

Dear Ms. Cook:

Thank you for your comments concerning SB 90>.

I agree that certain portions of a public employee®s file
should be exempted from disclosure and have amended SB 90
to reflect that.

I apprt :iate your throughts on this matter.

Sincerely,

Patrick M. Rodey
Chairman

PMR/ods
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Alaska State Legislature

Senate

.. . Pouch V
Judiciary Committee state Capitol

Juneau, Alaska 99811

April 20, 1981

Mr. C. Keith Campbell

Administrator

Seward General Hospital

P. 0. Box 365

Seward, Alaska 99664

Dear Mr. Campbell:

Thank you for your comments on SB 90.

I agree with your request, and plan to offer an amendment
which will exclude medical records from disclosure.

I appreciate your thoughts on this matter.

Sincerely,

Senator Patrick M. Rodey
Chairman

PMR/ods



