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Alaska's version of the definition might include an official comment
paraphrased from that given above as follows:

This section also defines a "clearing corporation” in a manner
which permits not only national securities exchanges, banks,
insurance companies and similar organizations, but also individuals
to participate in the control and management of such : corporation
through ownership of shares.

The next pcint of departure between the Alaska statutes and the UCC is
the absence in the Alaska statutes of any section which corresponds to
UCC sec. 8-107, which provides:

(1) Unless otherwise agreed and subject to any applicable law or
regulation respecting short sales, a person obligated to deliver
securities may deliver any security of the specified issue in
bearer form or registered in the name of the transferee or indorsed
to him or in blank.

(2) When the buyer fails to pay the price as it comesdueunder a
contract of sale the seller mayrecover the price

(a) of securities accepted by the buyer; and

(b) of other securities if efforts at their resale would be
unduly burdensome or if there is no readily available market
for their resale.

This sections reflects the treatment of securities of a particular issue
as "fungibles,"” that is, goods of which any unit is, by nature or usage
of trade, the equivalent of any other like unit. Thus, a person obligated
to deliver securities need not deliver any specific instrument but may
select any security of the proper ssue, in bearer form or appropriately
registered or indorsed. While the Alaska statutes do not contain the
specific section quoted above, the treatment of securities as fungible
goods may be supported with similar effect by reference to other Alaska
statutes. AS 45.05.020(17) defines "fungible" as follows:

(17) "fungible" with respect to goods or securities means goods or
securities of wnich any unit is, by nature or usage of trrde, the
equivalent of any other like unit.

And AS 45.05.028(c) allows for usage of trade byproviding:

(c) a course of dealing between parties anda usage oftrade inthe

vocation or trade in which they are engaged or of whichthey are or
should be aware give particular meaning to and supplcmrnt orqualify
terms of an agreement.
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Since usage of trade in investment securities most likely would include
the treatment of securities as fungibles, it would probably be permissible
for a person In Alaska obligated to deliver securities to deliver any
security of the specified issue. This conclusion is reinforced by the
inclusion of the term "or securities” in the definition of "fungible."

However, the second subsection of 8-107, while basically restating a
common law rule of recovery of damages, is not susceptible to the same
type of reasoning which allows the first subsection to be read into
Alaska law, and there are two reasons why this is so. First, there is
no Alaska statute of general applicability which contains substantially
similar terms, and, second, the verbatim adoption by the state of almost
every other section of this article of the UCC combined with the total
exclusion in the Alaska statutes of this section, leads to a strong
inference that the terms of this section were not intended to apply in
Alaska.

UCC sec. 8-107 was intended to follow the common law rule enunciated,

but not followed, in Agar v. Orda, 190 N.E. 479 (1934). In Ax.>, the

court ruled that the adoption in New York of the Sales Act preempted the
common law action for the price. The Sales Act provided a recovery of
damages remedy. Alaska's Sales Act, AS 45.05.036 - 45.05.242, provides

for an action to recover the contract price of goods sold but refuted by the
buyer; however, under the express terms of AS 45.05.038, that section

is applicable only to the sections of the Sales Act.

It might be argued that AS 01.10.010 should allow che common law rule to
apply. That section provides:

So much of the common law not inconsistentwith the Constitution of
the State oi /laska or the Constitution of the United States or
with any law passed by the legislature of the State of Alaska is
the rule of decision in this state.

Nevertheless, the section must be considered in light of the recent
federal district court decision of Aleut Corp. v. Arctic Slope Regional
Corp., 424 F. Supp. 397, (D. Alaska 1976) in which the court considered
the applicability in Alaska of seques;ration, a provisional contract
remedy available at common law. The court noted:

Given the harsh nature of the remedy of sequestration and the fact
that the Alaska legislature has spelled out in some detail the
procedure for obtaining other similar remedies while it has not
enacted a sequestration w.atutc, the implication is clear that
Alaska lias decided that sequestration of the nature sought in an
action to require a regional corporation organized under the Alaska
Native Claims Settlement Act to place certain funds in secure and
liguid investments pending litigation is not available and has
preempted the common law with 3 complex statutory scheme. (at p. 400
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In Hocklov v. Kargett, 510 P.2d 1125 (1973), the Washington court, faced

with an identical issue, reached the opposition conclusion, that sequestration
was available despite legislative silence on the question. Legislative
silence in Alaska, at least until our Supreme Court has an opportunity

to address the issue, leaves the question of the availability of an

action for the price unanswered.

AS 45.05.650(c) and (e) provide:

(c) If a security is delivered by an intermediary known to be
encrusted with delivery of the security on behalf of another or
with collection of a draft or other claim against the delivery, the
intermediary by the delivery warrants only his own good fai"h and
authority even though he has purchased or made advances against the
claim to be collected against the delivery. A broker is not an
intermediary within the meaning of this subsection.

(e) A broker gives to his customers and to the issuer and a purchaser
the warranties provided in this section and has the rights and
priviieges of a purchaser ur.der this section. The warranties of

and in favor of the broker acting as an agent are in addition of
applicable warranties given by aim f-'vor of his customer.

The corresponding UCC section, 8-306, eliminates the last sentence of
xc) above. The following paragraphs from the official comment explain
the distinction:

(3) Subsections (3) and (4) are designed to eliminate all substan-
tive warranties in the case of deliveries by intermediaries and
pledgees. Such parties deal primarily with the draft or other
claim, and, having no access-to direct knowledge about the security,
they cannot be held to warrant its genuineness or validity.

Further, following Appennellar v. McCall, 150 Misc. 897, 270 N.Y.S.
748 (1934), although the so-called "stock-broker" normally functions
as a broker (.see definition of "broker", Section 8-303) (the
Identical definition is provided in AS 45.05.644) and on a few
occasions another institution such as a bank may function as a
broker, c.g for a standard broker's commission or similar compen-
sation, nevertheless both the so-called "stock-broker" and the bank
can qualify for the protection given by subsections (3) and (4) to
an "intermediary" where in the particular transaction it does not
function as a broker, e.g. delivering securities on a customer's
instructions, either without charge or for a nominal handling
charge.

Under Alaska's version of the section, tiie broker would not be qualified
for the protection of (c) even if he were acting merely as an intermediary.
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AG '15=05.054 and UCC sec. 8-308 list Che people who may endorse a
security for transfer. UCC sec. 8-308(3)(b) Includes as an "appropriate
person”

where the person so specified[by the security or byspecial indorse-
ment to be entitled to the security] is described asa fiduciary

but is no longer serving in a described capacity, —either chat
person or his successor.

AS 45.05.654(c)(2) contains the same language except that the phrase
"either that person or" is deleted. The reason that the phrase is

Included in the UCC version was explained by the editorial board as
follows:

The amendment is recommended as clarification to avoid any risk
that the general requirement of indorsement by "an appropriate
person” in any way militates against the clear intention of sub-
section (3)(a) of Section 8-403 [also found at AS 45.05.682(c;(1)]
to permit the issuer to rely on the continued power to act of a
fiduciary named in a security until receipt of written notice to
the contrary.

KEV:hjd



MEMORANDUM REGARDING UNIFORM AMENDMENTS TO
THE UNIFORM COMMERCIAL CODE (UCC--ARTICLE 9
ON SECURED TRANSACTIONS (Sections 15-71 1in SB 77)

MARCH 1981

This memorandum will explain points of difference
between Article 9 of the Uniform Commercial Code (UCC) and
AS 45.09.101 - 45.09.507.

UCC Article 9 and AS 45.09.101 - 45.09.507 relate to
secured transactions. Article 9 has been substantially revised
in recent years; the Alaska law has not been revised to conform
with changes in the UCC version. The result is a large number
of discrepancies between the two versions; this discussion will
follow the Alaska law in numerical sequence.

1. AS 45.09.102

AS 45.09.102 relates to the policy and scope of this
article of AS 45.09. AS 45.09.102(a) provides:

(a) Except as otherwise provided in sec. 103
of this chapter on multiple state transactions,
secs. 101 - 507 of this chapter apply, as far
as concerns personal property and fixtures in
the jurisdiction of the state,

(1) to a transaction (regardless of its form)
which 1is intended to create a security inter—
est in personal property or fixtures including
goods, documents, instruments, general intangi—
bles, chattel paper, accounts, or contract
rights; and

(i, to a sale of accounts, contract rights, or
cha;tel paper.

UCC sec. 9-102 contains the same provisions, except that it:

(1) deletes T"iri sec. 103 of this chapter on
multiple state transactions®™ following T"Except
as otherwise provided®;

(2) deletes "so far as concerns any personal
property and fixtures 1in the jurisdiction of
the state® following Tthis chapter apply;”

(3) deletes the references to “contract rights”
in paragraphs (1) and (2).



The reason for the first two deletions 1is the feeling
on the part of the Commissioners on Uniform State Laws that
this article of the UCC should be dedicated to secured trans—
actions and that general questions of conflicts of laws should
be left to Article 1 of the code.

The references to "contract rights” were deleted as
unnecessary and confusing. This term has been deleted from all
sections of UCC Article 9. Prior to 1972, the UCC distinguished
a "contract right) from an "account™ in terms of whether the
right to payment had matured. If the right to payment under a
contract had not yet been earned by performance by the creditor,
then it was a "contract right.” If the right to payment had
matured, then it was an "account." Under the revised version,
it is irrelevant whether the right to payment has been earned
by performance. An account is defined in UCC sec. 9-106 as

any right to payment for goods sold or leased
or for services rendered which 1s not evidenced
by an instrument or chattel paper, whether or
not it has been earned by performance.

2. AS 45.09.103

AS 45.09.103 establishes rules for the choice of law
where accounts, contract rights, general intangibles, and equip—
ment relate to another jurisdiction. The UCC counterpart, 9-103,
has been completely revised in accord with the sentiment ex—
pressed by the first two deletions in 9-102. The section now
concerns itself exclusively with perfection of security interests
and the effect of perfection or non-perfection. It establishes
"she basic rule that the controlling law, as to perfection of
the security interests and the effect of perfection, 1is the law
of the jurisdiction where the collateral is when the last event
occurs on which is based the assertion that the security inter—
est is perfected or unperfected. There are certain exceptions
to the rule which are listed.

3. AS 45.09.104

AS 45.09.104 excludes certain transactions from cover —
age under Article 9. Its counterpart, UCC sec. 9-104, contains
similar provisions; however, there are noteworthy differences.
Section 104(5) provides that the chapter does not apply to an
equipment trust covering railway rolling stock. UCC sec. "-104
deletes this provision with the following explanation:

The whole thrust of Article 9 is to eliminate
differences based on the form of a transaction,
and the equipment trust serves the same func—
tion as other purchase money forms of financ—
ing. In fact, a form known as the “New York



equipment trust®™ comes closer to a condi—
tional sales; contract than it does to a
Pennsylvania equipment trust, and thus the
former exclusion left substantial uncertainty.

In place of this deleted paragraph, the UCC section inserts the
following:

(e to a transfer by a government or govern—
mental subdivision or agency.

The Alaska section had previously included a paragraph which 1is
similar in nature to the new UCC paragraph. Alaska®s paragraph
provides:

(12) to a security interest created by or

on behalf of the state or any of its political
subdivisions (including but not limited to

the unorganized borough or any city or borough
of any class, whether home rule or not) or any
service area, public enterprise, public cor—
poration, agency or instrumentality of the
state or of any of its political subdivisions.

The UCC official comment explains 1its paragraph as follows:

Certain governmental borrowings include col—
lateral in the form of assignments of water,
electricity or sewer charges, rents on dormi—
tories or industrial buildings, tools, etc.
Since these assignments are usually governed

by special provisions of law, these governmental
transfers are excluded from this Article.

AS 45.09.104(6) provides:

to a sale of accounts, contract rights, or
chattel paper as part of a sale of the business
out of which they" arose, or an assignment of
accounts, contract rights, or chattel paper
which 1is for the purpose of collection only,

or a transfer of a contract right to an assignee
who 1is also to do the performance under the

contract.

UCC sec. 9-104(f) deletes references to "contract
rights™ in this paragraph and adds at the end of the phrase
a transfer of a single account to an assignee in whole or in
partial satisfaction of a pre-extisting indebtedness."”

or

The latter amendment reflects the general scope of the
article, which eludes all commercial financing transactions.



The transfer of a single account 1in satisfaction of a pre-exist—
ing indebtedness is a personal transaction not encompassed by
the article.

Bcch the UCC section and the Alaska statute exclude
transfers of interests in insurance policies and in deposit
accounts. However, the UCC section notes that these interests
are nevertheless subject to 9-603 (proceeds; secured party"s
rights on disposition of collateral) and 9-132 (priorities among
conflicting security interests in the same collateral). Both
sections also exclude rights represented by a judgment, but the
UCC section notes that this does not include a judgment taken on
a right to payment which was collateral.

4. AS 45.09.105

AS 45109.105 and UCC sec. 9-105 provide definitions
and indices of definitions The UCC section includes several
definitions which are not XN the Alaska section. The following
list includes the definitions not included in the Alaska section
with parenthetical notes containing the official reason, if any,
for their inclusion:

"Deposit account® means a demand, time, savings,
passbook or like account maintair.ed with a bank,
savings and loan association, credit union or
like organization, other than an account evi—
denced by a certificate of deposit (A definition
of "deposit account”™ has been added to facilitate
references to such accounts in the section or.
proceeds (Section 9-306));

"Encumbrance® includes real estate mortgages and
other liens on real estate and all other rights
in real estate that are not ownership interests
(Definitions of "encumbrance™ and "mortgage"™ have
been added as the basis for the use thereof in
Section 9-313) ;

"Mortgage®™ means a consensual 1interest created by
a real estate mortgage, a trust deed on real
estate, or the like;

An aavance 1is made “pursuant to commitment® if
the secured party has bound himself to make it,
whether or not a subsequent event of default

or other event not within his control has re—
lieved or may relieve him from his obligation
(A definition of "pursuant to commitment™ has
been added as the basis for use of this concept
in Sections 9-301, 9-307, and 9-132);

-4-



"Transmit:ting utility®™ means any person pri—
marily engaged in the railroad, street railway
or trolley bus business, the electric or
electronics communications transmission busi—
ness, the transmission of goods by pipeline,
or the transmission or the production and
transmission of electricity, steam, gas or
water, or the provision of sewer service (A
definition of "transmitting utility” has been
added to identify a class of debtor with
special filing problems on far-flung proper—
ties, for which special filing rules are
stated in Part 4).

In addition to definitions which are not in the Alaska
law, the UCC section includes references to definitions which
are not referenced in the Alaska section. These references
include

"Attach"--Section 9-203

"Construction mortgage™--Section 9-313(1)
"Fixture"--Section 9-313(1)

"Fixture filing"--Section 9-313(1)
"United States"--Section 9-103

Other definitions which are included in the Alaska statute have
been modified in the UCC section. AS 45.09.105(2) defines
"chattel paper"™ as follows:

A writing or writings which evidence both a
monetary obligation and a security interest
In or a lease of specific goods [, but a
charter or other contract involving the use
or hire of a vessel 1is not chattel paper];
when a transaction is evidenced both by such
a security agreement or a lease and by an
instrument or a series of instruments, the
group of writings taken together constitute
a chattel paper.

The portion in brackets has been added in the UCC section. The
UCC note on the reason for this portion follows:

To make clear that no type of ship charter is to
be considered chattel paper. Many types of ship
financing based on assignment of a charter in—
volve international transactions, and there are
numerous executed copies of the charter. Under

-5-



Section 9-308 an assignment of chattel
paper perfected by delivery of the chattel
paper prevails over an assignment perfected
by filing. Application of this rule would
require the parties to change traditional
practi.ces in order to control all"” executed
copies. Moreover, it is desirable to treat
all types of ship charters alike, and some
cannot be deemed chattel paper.

The Alaska definition [with the UCC addition in brackets] of
"document™”

document of title as defined in the general
definitions of sec. 20 of this chapter [, and
a receipt of the kind described in subsection
(2) of Section 7-201].

The UCC addition includes the kind of receipt issued
by a person who is not technically a warehouseman, as described
in Section 7-201(2) and AS 45.07.201(b).

The UCC definition of "goods™ includes two items which
are not listed in the Alaska section. They are "minerals or
the like (including oil and gas) before extraction™ and "stand-—
ing timber which is to be cut and removed under a conveyance or
contract for sale.” It deletes a reference in the Alaska ver—

sion to "other things 1in action.” The UCC explanation of the
latter modification 1is:

The exclusion of “other things in action®™ from
the definition of "goods®™ has been deleted as
unnecessary. "General 1intangibles,” which
under Section 9-106 includes “things in action,”
are themselves excluded from the definition of
goods.

5. AS 45.09.106

AS 45.09 106 defines "account;" "contract right;"
"general intangibles.” The UCC section has been modified to
delete references to "contract right."

6. No Corresponding Alaska Statute

The UCC article has adopted a section (9-114) which is
not included in the Alaska law. The new section attempts to
clarify the relationship between the filing rule for consignments
under UCC sec. 2-326 (AS 45.02.326) and Article 9. The UCC
comment explains as follows:



An uncertainty has existed under the 1762

Code whether the filing rule in Section 2-
326(3) applicable to true consignments requires
only filing under Part 4 of Article 9 or also
requires notice to prior inventory secured
parties of the debtor under Section 9-312(3) .
The new Section 9-114 accepts the latter view
anc provides in substance that, in order to
protect his ownership of the consigned goods,
the consignor must give the same notice to an
inventory secured party of the debtor that he
would have to give if his transaction with

the consignee was in the form of a security
transaction instead of in the form of a con—
signment. This new section follows closely the
language of Section 9-312(3) [AS 45.09.312(c)].

7. AS 45.09.203

AS 45.09.203 relates to the enforceability of security
interests. AS 45.09.204 establishes when security interests
attach. UCC sec. 5-203 has modified these sections by combining
them into one. The purpose was to cure "the former anomaly that
a security interest could attach and be perfected, and yet be
unenforceable against anyone for lack of a written security
agreement."

In addition, the requirement that a security agreement
covering oil, gas or minerals to be extracted contain a descrip—
tion of the land concerned has been eliminated in the UCC sec—
tion. The reason for this change 1is that the article does not
recognize a security interest in such collateral until it has
been extracted from the land.

Finally, the now UCC section adds a new subsection to
make clear that claims to proceeds under section 9-306 (AS 45.-
09.306) do not require a statement 1in the security agreement,
for it is assumed that the parties so intend unless otherwise
agreed.

8- AS 45.09.204

The provisions of \S 45.09.204 which do not deal with
the attachment of a security interest have been modified in the
corresponding UCC section.

Tne provisions in AS 45.09.204(b) have been eliminated
altogether in the UCC section. That subsection provides:

(b) For the purposes of this section, the
debtor has no rights
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(1) in crops until they are planted or
otherwise become growing crops; in the young
of livestock until they are conceived;

(2) in fish until caught; 1in oil, gas, or
minerals until they are extracted; 1in timber
until it is cut;

(3 in a contract right until the contract
has been made;

(4) in an account until it comes 1into existence.

The reason for the deletion is that the subsection was
unnecessary and in some cases confusing. Its operation appeared
to be arbitrary, according to the UCC, and it was believed that
the questions considered were best left to the courts.

The modified UCC version also eliminated the paragraph
corresponding to AS 45.09.204(d)(1). That paragraph provided
that no security interests in crops attaches under an after-
acquired property clause to crops which become such more than
one year after the security agreement, unless the agreement
involved certain real estate transactions. The official comment
states:

The obvious purpose of this provision was to
protect a necessitous farmer from encumbering
his crops for many years °n the future. The
provision did not work because there was no
corresponding limit on the scope of a financ—
ing statement covering crops and under the
Code®"s notice-filing rules the priority posi—
tion cf a security arrangement covering suc—
cessive crops would be as effectively protected
by the filing of a first financing statement
whether the granting clause as to successive
crops was in one security agreement with an
after-acquired property clause or in a succes—
sion of security agreements. On the other hand
the clause did require an annual security agree—
ment for crops even when the encumbrance on
crops was agreed to as part of a long-term
financing covering farm machinery and other
assets. The pro”® Lsion thus appeared to be
meaningless in operation except to cause unnec—
essary paperwork, but it did introduce some
element of uncertainty as to its purpose.

9. AS 45.09.206

AS 45.09.206 provides that an agreement by a buyer
not to assert against an assignee of the seller any claim or
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defense he may have against the seller will be enforced if the
assignee is an assignee for value, 1in good faith, and without
notice of a claim or defense. The corresponding UCC section,
9-206, 1includes such agreements made by lessees. The UCC ex—
planation is as follows:

In view of the substantial growth in lease
financing and the quite parallel application
of problems dealt with by this section to
both conditional sale contracts and leases,
it is believed this section should be made
applicable to leases as well as to more tra—
ditional purchase money security interests.

10 AS 45.09.301

AS 45.09.301 lists the class of people who take prior—
ity over unperfected security interests. It includes persons
who become Lien creditors without knowledge of the security
interest and before it is perfected. The UCC section, 9-301,
eliminates knowledge as a factor for these people. The official
reason states:

The former section denied the lien creditor
priority even though he had knowledge when he
got involved by extending credit, if he ac—
quired knowledge while attempting to extricate
himself. It was completely inconsistent 1in
spirit with the rules of priority between se—
curity interests, where knowledge plays a very
minor role.

AS 45.09.301 also defines "lien creditor.”™ A lien
creditor is a creditor who has acquired a lien on the property
involved by attachment, levy, or the like. The UCC section adds
a subsection which provides:

A person who becomes a lien creditor while a
security interest is perfected takes subject

to the security interest only to the extent

that it secures advances made before he

becomes a lien creditor or within ™~ days there—
after or made without knowledge o he lien or
pursuant to a commitment entered . o0 without
knowledge of the lien.

This new subsection provides an absolute priority for
the security interest over a judgment lien for 45 days regardless
of knowledge of the secured party concerning the judgment lien
If, howe-. er, the advance is made after the 45 days, the advance
will not have priority unless it was made or committed without



knowledge of the lien obtained by legal proceedings. The import—
ance of the rule 1is important in" effectuating tne intent of the
Federal Tax Lien Act of 1966, although 1its importance may not be
great as between secured parties making subsequent advances and
judgment lien creditors.

11. AS 45.09.302

AS 45.09.302 delineates when filing is required to per—
fect a security interest and the security interests to which the
filing provisions do not apply. Paragraph (a)(3) includes as a
security interest to which the filing provisions do not apply a
purchase money security interest in farm equipment having a
purchase price not in excess of $2,500; but filing 1is required
for a fixture under sec. 313 of the chapter or for a motor vehicle
required to be licensed.

The UCC section, 9-302, deletes the reference to farm
equipment in the belief that it was 1inappropriate; the effect of
the rule was to make farmers®™ equipment unavailable to them as
collateral for loans from some lenders. The UCC section inserts
a new paragraph which

exempts from filing rules security interests
created by assignments of beneficial interests
in trusts and estates, because these assign—
ments are not ordinarily thought of as subject
to this Article, and a filing rule might
operate to defeat many assignments.

In addition, the UCC section replaces the language above relating
to fixtures and motor vehicles with the following:

but filing is required for a motor vehicle
required to be registered; and fixture filing
is required for priority over conflicting
interests in fixtures to the extent provided
in Section 9-313 [AS 45.09.313].

Thi;. makes filing for fixtures applicable only for priority
against real estate interests.

The UCC section also adds a new paragraph to this sub-—
section which exempts from filing assignments for the benefit
of creditors. Such transactions were not felt to be "financing

transactions."”

Subsection (c¢) of AS 45.09.302 also exempts from the
filing requirements of the chapter security interests in prop—
erty subject to a statute of the United Statr oroviding for
national registration or subject to a statute of Alaska providing
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for central filing. The UCC section replaces this subsection
with two new subsections. One subsection exempts from the article
transactions as to which an adequate system of filing, state or
federal, has been set up outside the article, and the other
subsection makes clear that when such a system exists perfection
of a relevant security interest can be had only through compli—
ance with that system (that is, filing under the article is not
a permissible alternative).

Alaska®s statute includes a subsection which 1is not 1in
the UCC version. It exempts from the requirements of sections
401(a)(1) and (2), 403(b), (c), and (e) and 407 of the chapter
security interests in personal property of any description cre—
ated by a deed of trust or mortgage made by a corporation pri—
marily engaged in the business of a common carrier by rail, the
furnishing of telephone or telegraph service, the transmission
of oil, gas or petroleum products by pipeline, or the production,
transmission of distribution of electricity, steam, gas, or
water. The sections from which these security interests are
exempted relate, respectively, to the place of filing, duration
of and fee for filing, and information from a filing officer.
The subse ion provides a separate filing system for these
security " terests. The House Judiciary Committee report on the
bill which added this subsection states:

Current law requires all chattel mortgages to
be. renewed every five years by a new filing.
The purpose of the current law is to clean
out the files of paid off mortgages that have

not been formally released. Most chattel
mortgages are for periods of less than five
years.

This bill relieves the mortgagee from refiling
mortgages every five years if the mortgage is
signed by specified public utilities. Most
public utility financing is long term and
includes real property as well as personal.
This bill does not defeat the purpose of the
present law. (House Journal, 1967, p. 310)

12. AS 45.09.304

AS 45.09.304(a) relates to perfection of security
interests in chattel paper, instruments, and negotiable documents.
It provides:

A security interest in chattel paper or
negotiable documents may be perfected by
filing. A security interest in instruments
(other than instruments which constitute part
of chattel paper) can be perfected only by the



secured party"s taking possession, except as
provided in (d) and (e) of this section.

UCC sec. 9-304 adds "money or" after "A security
interest in" in the second sentence. It also adds a reference
to 9-306 on proceeds at the end of the sentence as a further
exception to that section. The change corrects an inadvertent
omission in the 1962 text and makes clear that a security inter—
est in money cannot be. perfected by filing.

AS 45.09.304(e) provides a 21-day period during which
a security interest remains perfected without filing if a secured
party has a perfected security interest in an instrument, a ne—
gotiable document, or goods 1in possession of a bailee other than
one who has 1issued a negotiable document for the goods, and makes
the goods or documents representing the goods available to the
debtor for sale or exchange. The UCC section adds a phrase which
makes it clear that this period deals only with perfection and
that there must be compliance with the notice provisions of
Section 9-312(3) 1in order to achieve priority over earlier inven—
tory financiers. Corresponding clarifying changes have been made
in Section 9-312(3).

13. AS 45.09.305

AS 45.09.305 provides for the perfection of security
interests without filing. It lists the types of interests which
may be so perfected. The UCC section, 9-305, adds to the Alaska
list "money"” to clarify the special position of money.

14. AS 45.09.306

AS 45.09.306(a) defines "proceeds.™ The UCC section,
9-306, adds a sentence to the definition which provides:

Insurance payable by reason of loss or damage
to the collateral is proceeds, except to the
extent that it is payable to a person other
than a party to the security agreement.

The intent of this sentence 1is to overrule various cases to the
effect that proceeds of insurance on collateral are not proceeds
of the collateral. The "except™ clause is intended to preserve
the integrity of an insurance contract which specifies the per—
son to wh<m the 1insurance 1is payable.

AS 45.09.306 also delineates the secured party"s rights
on disposition of collateral. It includes a perfected right to
proceeds 1if the party claims them in a financing statement. The
revised UCC version eliminates this "financing statement” pro—
cedure in favor of treating the filed claim to the original
collateral as constituting automatically a filing as to proceeds
OV the theory that this was the intent of the parties, unless



otherwise agreed. To this principle, the UCC version states a
limitation: where the filing as to the original collateral, is
an inappropriate means of perfection as to proceeds of certain
types, or 1is made at a place that 1is inappropriate as to such
proceeds, the filed clai 1 to the original collateral perfects
the claim to proceeds for only 10 days.

AS 45.09.306 relates to perfected security interests
in insolvency proceedings. The revised UCC version makes vari—
ous changes to make clear that the claim to cash allowed in
insolvency is exclusive of any other claim based on tracing.

14. AS 45.09.307

AS 45.09.307 establishes when a buyer of goods takes
free of security interests. The section equates consumer goods
with farm equipment having an original purchase price not in
excess of $2,500. This equation is deleted in the revised UCC
section (9-307) 1in accordance with the change made in 9-302(1)
(c) [see "11" of this memo relating to AS 45.09.302],

The revised UCC section also adds a new subsection
which provides:

(3 A buyer other than a buyer in ordi-
nary course of business (subsection (1) of
this section) takes free of a security
interest to the extent that it secures
future advances made after the secured
party acquires knowledge of the purchase,
or more than 45 days after the purchase,
whichever first occurs, unless made pur-
suant to a commitment entered into without
knowledge of the Durchase and before the
expiration of the 45 day period.

This newsubsection clarifies the extent to which future advan-—
ces under a security interest may outrank an intervening right.

16. AS 45.09.30S

AS 45.09.308 establishes the circumstances under which
a purchaser of chattel paper of a nonnegotiable instrument will
take priority over a security interest. The UCC section, 9-308,
has rewritten this language for clarity and to include negoti—
able instruments as well as nonnegotiable.

17. AS 45.09.312
AS 45.09.312 relates to priorities among conflicting
security interests in the same collateral. Subsection (a) of

that section specifies several sections which contain rules for
determining priorities between security interests and such other

13-



claims in the situations covered in those sections. For cases
not covered in those sections, section 312 states general rules
of priority. The UCC section, 9-312, has rewritten this sub-—
section and substantially simplified its coverage.

Subsection (c) states the circumstances which must
exist for a purchase money security interest in inventory col—
lateral to have priority over a conflicting security interest 1in
the same collateral. This subsection has been substantially
modified in the UCC version. The UCC version includes provi—
sions which establish how often notice must be given under that
subsection. The period of five years was chosen by analogy to
the duration of a financing statement. It also addresses the
question of the priority status of the security interest 1in
inventory temporarily perfected for 21 days without filing or
perfection in a situation which begins with release of a pledged
document under section 9-304(5). [See "12" of this memo relat- mm
ing to AS 45.09.304(e).] The answer provided is the usual rule
that the purchase-money claimant to preserve his priority
resulting fr m the document must give the required notice before
the debtor receives possession of the inventory. If the secured
party fails to give timely notice, he loses his priority under
this subsection. Finally, it provides guidelines fo.* establish—
ing the priority between a person claiming accounts as proceeds
of inventory and a person claiming the accounts by direct filing
with respect thereto. The general rule enunciated 1is that a
prior right to inventory does not confer a prior right to any
proceeds except 1identifiable cash proceeds received on or before
the delivery of the inventory (i.e., without the intervention of
an account).

The UCC section reaches a different result in the next
subsection relating to purchase money security interests in
collateral other than inventory. Here, where it is not ordin—
arily expected that the collateral will be sold and that pro—
ceeds will result, it seems appropriate to give the party having
a purchase money security interest in the original collateral an
equivalent priority in its proceeds. The Alaska section 1iIs un—
clear on this point.

Subsection (e) of section 3L2 contins two principal
rules: a first-to-file rule where both competing security
interests are perfected by filing, and a first-to-perfect rule
when either of the security interests 1is or both of them are
perfected otherwise than by filing. Subsection (f)provides:

(f) For the purpose of the priority rules
of (e) of this section, a continuously per—
fected security interest sh "11 be treated

at all times as if perfected by filing 1if it
was originally so perfected, and it shall be
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treated at all times as if perfected
otherwise than by filing if it was origi—
nally perfected otherwise than by filing.

These subsections have led to considerable debate over
questions of "proceeds."™ The revised UCC section answlers the
questions raised by these subsections by stating a single rule
in subsection (5) which ranks conflicting perfected security
interests by their priority in time, dating back to the respec—
tive times when without interruption the security interests were
either perfected or were the subjects of appropriate filings,
and by deleting the provisions of subsection (f) in the Alaska
section and inserting in its piace a provision which states that
a date of filing or perfection as to collateral is also a date
of filing or perfection as to proceeds for the purposes of sub-—
section () .

The UCC seccion adds a new subsection which states
priority rules for an intervening pledge in reference to a sub—
sequent advance by an earlier-filed secured party.

18. .S 45.09.313

AS 45.09.313 relates to security interests in fixtures.
The rules established in that section for priority do not apply
to goods incorporated into a structure; encumbrances upon fix—
tures or real estate may be created under the law applicable to
real estate. Subsections (b) and (c) are subject to limitations
stated in subsection (d). Subsection (b) provides for the pri—
ority of a security interest in goods before they become fixtures
over the claims of all persons who have an interest in the real
estate. Subsection (c¢) provides that a security interest which
attaches to goods after they become fixtures 1is valid against
all persons subsequently acquiring interests in the real estate
but is invalid against a person with an interest in the real
estate at the time the security interest attaches to the goods
who has not consented in writing to the security interest or
disclaimed an interest in the goods as fixtures. Subsection (d)
lists certain occasions which will not lead to the r(suit dic—
tated by (b) and (c). Subsection (e) allows a secured party,
on default, to remove his collateral from the property.

UCC sec. 9-313 has completely rewritten this section.
It introduces and defines the term "fixture filing."” When a
filing is intended to give the priority advantages discussed 1in
the section against real estate interests, the filing must be
for record in the real estate records and indexed therein, so
that it will be found in a real estate search. The general
principle of priority announced 1in this section is set forth 1in
paragraph (4)(b). It is basically that a fixture filing gives
to the fixture security interest priority as against other
real estate interests according to the usual priority rule of
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conveyancing, that 1is, the first to file or record prevails.

The section provides that no security interest exists in ordi—
nary building materials incorporated into an improvement on land.
Paragraph (4), which 1is the core provision of the section, pro—
vides :

(4) A perfected security interest in fix—
tures has priority over the conflicting
interest of an encumbrancer or owner of the
real estate where

(a) the security interest is a purchase
money security interest, the interest of
the encumbrancer or owner arises before

the goods become fixtures, the security
interest 1is perfected by a fixture filing
before the goods become fixtures or within
ten days thereafter, and the debtor has an
interest of record in the real estate or is
in possession of the real estate; or

(b) the security interest is perfected by
a fixture filing before the interest of the
encumbrancer or owner 1is of record, the
security interest has priority over any
conflicting interest of a predecessor in
title of the encumbrancer or owner, and the
debtor has an interest of record in the
real estate or is in possession of the

real estate; or

(c) the fixtures are readily removable
factory or office machines or readily re—
movable replacements of domestic appliances
which are consumer goods, and before the
goods become fixtures the security interest
is perfected by any method permitted by
this Article; or

(d) the conflicting interast is a lien on
the real estate obtained by legal or equit—
able proceedings after the security interest
was perfected by any method permittee, by
this Article.

Further subsections provide that even a nonperfected
security interest in fixtures has priority over the conflicting
interest of an encumbrancer or owner if the latter has consented
in writing to the security interest or the debtor has a right
to remove the goods as against the encumbrancer or owner (if
the debtor®s tight terminates, the priority of the security
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interest continues for a reasonable time); that a security inter—
est in fixtures 1is generally subordinate to a construction mort—
gage recorded before the goods become futures; and that the
secured party may, on default, remove his collateral from the
property.

19« AS 45.09.318

The variation between this section of the Alaska stat—
utes and the UCC version relate to elimination of the term
"contract right™ in UCC sec. 9-106.

20.  AS 45.09.401

AS 4.r .09.401 (a) lists the proper place to file in order
to perfect a security interest in various types of collateral.
This subsection is in conformance witn "second alternative™ for
subsettion (1) under the pre-1972 UCC sec. 9-401. The Alaska
subsection requires Tfiling for goods which are or are to become
fixtures in the office where a mortgage on the real estate con—
cerned would be filed or recorded. The revised UCC subsection
also requires fTiling in the same place for security interests
in collateral which is timber or minerals.

AS 45.09.401(d) provides:

If collateral 1is brought into the state
from another jurisdiction, the rules stated
in sec. 103 of ihis chapter determine
whether filing |Is necessary in this state.

The revised UCC section deletes "If collateral is brought into
the state from another jurisdiction,™.

The revised UCC section al o adds two new subsections.
The first new subsection provides a special rule for filing of a
S. curity interest in collateral, including fixtures, of a trans—
mitting utility. The filing would be in a state office (pre—
sumably the Department of Administration in Alaska) rather than
a local office in order to avoid the necessity of multiple fil—
ings for fixtures located in many areas of the state. The
second new subsection establishes the residence of an organiza—
tion for the purposes of the section. It is the place of busi—
ness ifthe organization has one or its chief executiveoffice
if it has more than one place of businejs.

21. AS 45.09.402
AS 45.09.402 relates to amendments to and formal re—
quisites of a financing statement. Several changes in UCC sec.

9-402 are conforming changes to new requirements in 9-401 that
certain financing statements covering such collateral as timber
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and minerals be filed in the real estate records. The UCC
section also responds to objections that the name of the debtor
might not be in the real estate chain of title. Since 9-313(4)
(@) and (b) permit fixture filing against persons in possession
of the real estate who do not have interests of record, 9-402
requires the naming of an owner of record of the real estate 1in
such cases, and 9-403(7) requires indexing the fixture filing
against the name.

A new subsection in the UCC section makes it possible
for a real estate mortgage to serve as a financing statement,
and a related change in 9-403(6) makes it unnecessary to file
continuation statements for such a financing statement.

Further changes in the UCC section provide that only
the debtor need sign the statement rather than both the debtor
and the secured party; that a secured party instead of the
debtor may sign a statement to perfect a security interest in
collateral as to which the filing has lapsed or collateral
acquired after a change of name, 1identity or corporate structure
of the debtor; and that a financing statement sufficiently shows
the name of the debtor if it gives the individual, partnership
cr corporate name of the debtor, whether or not it adds other
trade names or names of partners.

22. AS 45.09.403

AS 45.09.403 relates to the duration of filing, the
effect of lapsed filing, the duties of the filing officer, and
what constitutes a filing. UCC sec. 9-403 differs from the
Alaska section in that it makes every financing statement (ex—
cept those in which the debtor is a transmitting utility and
those which are real estate mortgages effective as fixture fil-—
ings under 9-402) effective for a full five years. It also pro—
vides for the continued effectiveness of a statement during an
insolvency proceeding until the end of the proceeding and por
60 days thereafter, or unt"l the expiration of the five year

period, whichever 1is later. Upon lapse., under the UCC section,
the security interest becomes unperfected, unless it is per—
fected without filing. If the security interest becomes unper—

fected upon lapse, it is deemed to have been unperfected as
against a person who became a purchaser of lien creditor before

lapse.

A new subsection would give the filing officer author—
ity to charge extra fees if the financing statement does not
confc m to a uniform prescribed size and content.

23. AS 45.09.404

AS 45.09.404 relates to termination statements. The
UCC section, 9-404, requires the filing of termination statements
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in the case of consumer goods even without a demand by the con—
sumer. This 1is not provided in the Alaska section. Other than
in the case of consumer goods, the termination statement 1is
required only upon written demand by the debtor.

24. AS 45.09.405

AS 45.09.405 relates to the assignment of security
interests, the duties of filing officers, and fees. The Alaska
section leaves the determination of fees to the administrative
director of courts; the UCC section, 9-405, would establish the
fees statutorily. Various changes have been made in the UCC
section to conform with changes in other sections of Part 4 of
the UCC article.

25. AS 45.09.406

AS 45.09.406 relates to releases of collateral, the
duties of the filing officer, and fees. The comments under ™"24"
are applicable to changes made in the UCC section, 9-406.

26. AS 45.09.407

nS 45.09.407 relates to information from the filing
officer. The comments under "24" are applicable to changes made
in the UCC section, 9-407.

27. No Corresponding Alaska Statute
A new UCC section, 9-403, provides as follows:

A consignor or lessor of goods may file a
financing statement using the terms “consignor,"
"consignee,"” "lessor,” “"lessee” or the like
instead of the terms specified in Section
9-402. The provisions of the Part shall apply
as appropriate to such a financing statement
but its filing shall not of itself be a factor
in determining whether or not the consignment
or lease is intended as security (Section 1-201
(37)). However, if it is determined for other
reasons that the consignment or lease is so
intended, a security interest of the consignor
or lessor which attaches to the consigned or
leased goods 1is perfected by such filing.

This new section adopts the filing system of the article to
consignments and leases. Filing of consignmentj is required
under certain conditions (sections 2-326(3), 9*114). Filing of
true leases which are not security interests is not required;
but because the question whether a lease is a true lease may be
a close one, filing is permitted for leases.
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28. AS 45.09.501

AS 45.09.501(c) prohibits the waiver or variance of
certain rules in the chapter relating to default to the extent
that the;, give rights to the debtor and impose duties on the
secured party. An exception is allowed as provided with resDect
to compulsory disposition of collateral in section 505(a). The
revised UCC section, 9-501, makes a "purely technical™ change
by referring to the UCC section corresponding to AS 45.09.504 as
well as to that corresponding to section 505(a). The change
clears up an ambiguity as to whether a debtor could after default
agree on the time within which a sale might be held or the time
after which a secured party might keep the goods 1in lieu of a
sale.

29. AS 45.09.504

AS 45.09.504 relates to the allowable means of dispos—
ing of collateral after default. It requires reasonable notice
of the disposition to be given by the secured party to the
debtor and "except in the case of consumer goods, to any other
person who has a security interest in the collateral and who
has duly filed a financing statement indexed in the name of the
debtor in the state or who 1is known by the secured party to
have a security interest in the collateral.” The UCC section,
9-504, replaces the quoted language with "if he has not signed
after default a statement renouncing or modifying his right to
notification of sale.”

The reason for the change 1is provided in the official
reasons as follows:

Under the 1962 Code the secured party giving
notice of sale had to notify (except in the
case of cons Omer goods) not only every other
person who had duly filed a financing statement
indexed in the name of the debtor 1in the state
and who still had a security interest in the
collateral, but also any other person known by
the secured party to have an interest in the
collateral. This meant that the secured party
had to search the records 1in every case of
notice of sale, to ascertain whether there were
any other secured parties with financing state—
ments th.t might be deemed to cover the col—
lateral 1in question. Moreover, he ran the

risk that some informal communication by letter,
or even orally, might be deemed to have given
him knowledge of the interest of that other
party. These burdens of searching the record
and of checking the secured party®"s files
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were greater than the circumstances called
for because as a practical matter there

would seldom be a junior secured party who
really had an interest needing protection

in the case of a foreclosure sale. Therefore,
a change 1is made requiring notice to persons
other than the debtor only if such persons
had notified the secured party in writing

of their claim of an interest in the collat—
eral before he sent his notification to the
debtor or before the debtor®s renunciation of
his rights.

30. AS 45.09.505

AS 45.09.505 allows a secured party in possession,
after default, to retain the collateral in satisfaction of the
obligation and requires notification similar to that required
in section 504. The UCC section, 9-505, contains a modifica—
tion similar to that made in the previous section.
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Legislative Oouasel

This memorandum will exp)Ala point* of difference between Article 9 of
the Uniform O cw irclAvl Cod* (UCC) and AS 4S.0S.S90 - 4S.0S.794.

UCC Artiel* 9 Uu as 4S.0S.690 - 45.0S.794 rcilata Co secured traineetion™*.
Article 9 hac been substantially revised in recent year*) the Alaska law
ha« not been revised to coofora with changes in the UCC version. The
result is a large number of discrepancies. between the two version*) this
discvisslon will follow the Alaska law in nusmrical sequence.

L AS 4S.05.692

AS 4S.0S.692 relatas to the policy and scope of this article of AS 4S.0S.
AS 45.05.692(a) provides:

@ Except as otherwise provided in see. 694 of this chapter on
multiple state transactions snd in sec. 696 of this chapter on
excluded transactions, secs. 690 - 794 of this chapter apply, as
far as concerns personal property and fixtures In the jurisdiction
nf tha ntate,

(1) to a transaction (regardless of its form) which is intended
to craate a security interest in personal property or fixturmm
-including goods, documents, instruments, general intangibles,
ci\attrtl paper, accounts or contract rights; snd

(2 to a kn"le of accounts, contract rights, or chattel paper.

UCC sec. 9-102 contains the sane provisions, except that it:
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(1) dalotaa "in sac. 694 of this chaptax on multiple state txans—
actions™ following "Except as otherwise prcvldai” j

(@) delutos "ao far as concarns any parsons! p::operty and fixture*
in tna jurisdiction of tha atata"™ following "thi.* chapter apply/“*

(3) deletes tha rafaranca to "contract rights * la paragraphs (@)
and (2).

She reason for tho first two deletions is tha feeling on tha part of tha
Commissioners on Uniform Ststa Laws that this articla of tha 0OCC should
ba dedicated to e-mmecured transactions and that general questions of
conflicts of laws uhould ba laft to Articla 1 of tha coda.

Tha references to '"contract rights" vara dal*" ad as unnecessary and
confusing. This term has been dalatad from all sections of UOC Articla 9.
Prior to 1972, tha UCC distinguished a "contract right"” fro* an "account"
in tarsts of whathar t>a right to paynant had matured. Zf tha right to
payment undar a contract had not yat baan earned by performance by the
creditor, than it van a "contract right.”” 1If the right to paynant had
matured, than it waa an ¥account." Undar tha revised versloo, it is
irrelevant whathar the right to payment has bean earned by performance.

An account is defined in UCC sec. 9-106 at

any right to payawnt for goods sold or leased or for services
rendered which is not aviderxred by an instrument or chattel paper,
whether or not it has been earned by performance.

2. AS 45.05.694

Ait 45.05.694 establishes rules for tha choice of law where accounts,
contract rights, general intangibles, and equipment relate to smother
jurisdiction. The UCC counterpart, 9-103, has been coepletely revised
in accord with the sentiment expreasad by tha first two delations in 9-
102. Tha section now concerns itself exclusively with perfection of
security interests and tha affect of perfection or non-perfection. It
establishes the basic rule that "ha controlling law, as to perfection of
the security Interests and the e/lact of perfection, is the law of the
jurisdiction where tha collateral is whan tha last event occurs on which
is basad tha assertion that tha security interest is perfected or
unperferted. Thar# are certain exceptions to the rule which are listed.

3. AS 45.05.696

AS 45.05.696 excludes certain transactions from coverage under Article 9.
It* counterpart, UCC sec. 9-104, contains similar provisionsi however.

l*'
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there *re noteworthy dif> AUCMN.  section 696(5) provide* that tha
chapter do** not apply -to an equipe.mt trust covering railway rolling
etook. UCC sec. 9-104 dilates thi* provision with, tha following explanation*

The whole thruat of Article 9 is to el lain*to difference* based on
the fora of a transaction, and the equlpcent trust serve* the same
function as other purchase non*/ fores of financing. In fact, a
fort known a* the "Hew York equipment trust"” coses closer to a
conditional sale contract than it does to a Pennsylvania equipsent
trust, ard thus the former exclusion left uncertainty.

m place of this deleted paragraph, the UCC section Inserts the followingt

e to a transfer by a government or governmental anhrtlvision or
agency .-

The Alaska section had previously included e paragraph which is aiailar
in nature to the new UCC paragraph. Alaska®"s paragraph provides*

(11) to e security interest created by or on behalf of the state
or any of Its political subdivisions (including but not limited to
the unorganized borough or any city or borough of any class,
whether hoes rule or not) or any service area, public enterprise,
public corporation, agency or instrumentality of the state or of
any of its political subdivisions.

The UCC official coament explain* its paragraph as follows*

Certain governmental borrowing* include collateral in the fom of
assignments of water, electricity or sewer charges, rents on
dormitories or industrial buildings, tools, etc. Since these
assignments ere usually governed by special provisions of lew,
theiis governmental transfers are excluded from this Article.

AS 45.05.696(6) provide*i

to nksale of accounts, contract rights, or chattel paper a* part of
a sale of tha business out of which they arose, or an assignment of
accounts, contract rights, or chattel paper which is for the
purpose of collection only, or a transfer of e contract right to an
assignee who is also to do the performance under the contract.

nMMmMWw-
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UCC iec. 9-104(CJ delates references to "contract rights"™ in t:his
paragraph and adds at tha and of tha phrasw "or a transfer <ifa sJLogla

account to an assigns# iIn whole or partial satisfaction, of 4,pre-existing
indebtedness."

The latter amendment reflects the general scope of tha article, which
Inclvklas all commercial financing transaction"s.. The txanafe: of a
singlei account in satisfaction of a pre-existing indebtedness :aa
pereca al transaction not encompassed by the article.

Both tha UCC section and tha Alaska statute exclude tmnsfern of intetrests

In Insurance policies and in deposit accounts, however, the UOU section
notes that these interests are nevertheless subject to 9-603 (proceedsj

second party"s rights on disposition of collateral) snd 9-1212 (priorities

esong conflicting security interests in the same collateral).,. Both,
sections also exolud | rights represented by a judgment, buc tzhe IXXT
section HCTes that tills does not include a judgment taken on a right to
payment which was collateral.

4- A3 4*.05.698

AS 45.05.690 and UCC sec. 9-105 provide definitions and indices of
definitions. The UCC section includes ssveral definitions which am not
in the Alaska section. The following list includes the definitions not
included in the Alaska section with parenthetical notes containing the
official reason, if any, for their inclusions

~Deposit account”’means a demand, time, savings, passbook or like
account maintained with a bank, savings and loan association,
credit union or like organization, other then an account: evidenced
by a certificate of deposit (A definition of "deposit account"™ has
been added to facilitate references to such accounts in the section
on proceed* (Section 9-306))j

“Encumbrance" includes real estate cortgages and other liens on
real estate and all other rights ir. real estate that ara not
ownership interests (Definitions of "oncumbrance and "mortgage"
have been added as the basis for tha uce thereof in Section 9-313) i

"Mortgage' means a consensual Interest created by a reel estate
mortgage, e trust deed on real estate, or the llkej

An advance is made "pursuant to comitnent"”™ if tha cecured party
has bound himself to make it, whether or not a subsequent event of
default or other event not within his cantroL has relieved or may
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a froa his obligation (X definition of "purusant to commit—

been added as tha basis foe usa of this concept In Sections 9-
/, and 9-132)i

m emitting utility" naans any parson primarily engaged In tha

Iroad, street railway or trollay bus business, tha electric or
electronics coonunications transmission business, tha transmission
of goods by pipeline, or tha transmission ys tha production and
transmission of alactricity, steam, gas or vatax, or tha provision
of aavar service (A dafinition of "transmitting utility” has baan
added to identify a class of debtor with sp Lai filing problems on

far-flung proparties, for which special fill ig rules e stated in
Part 4).

In addition to definitions which are not in the Alaska law, the OCC
section include* references to definitions which are not referenced in
tha Alaska section. These reference* include

"Attach" Section 9-203

“Construction oortgage'" Section 9-313(1)
Tixture™ Section 9-313(1)

"Fixture filing" Section 9-313(1)
"United States"™ Section 9-103

Other definitions which are included in tha Alaska statute have been
modified in the UCC section. AS 45.0S.69?(2) defines 'chattel paper"™ aa
follow*I

A writing or writing* which evidence both a monetary obligation and
a security interest in or a lease of specific goods [, but a charter
or other contract Involving tha use or hire of a vessel i* not
chat™l. paper}) when a transaction 1* evidenced both by such a
security agreement or a leas* and by art Instrument or a aeries of
instruments, the group of writings taken together constitutes a
chattal paper

The portion in brackets has been added in the UCC section. The OCC note
on the reason for this portion followsi
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T0 make claar that no typ* of ship chart*! Is to b* considered
chattel paper. Kany types of ship financing based on assignoant of
a charter involve international transactions, and there ar* numerous
executed copies of the charter. Und*r Section 9-308 an assignment
of chattel paper perfected by delivery of the chattel paper prevails
over an assignment perfected by filing. Application of thl« rule
mould require the parties to change traditional practices in order
to control all executed copies. Moreover, it is desirable to treat

all types of ship chatters alJUe, and eon. cannot be deemed chattel
p~oer.

Thai Alaska definition [with the UOC addition In bracketa’j off "document"

t document of title es defined in the general definitions of sec. 20

off this chapter [, and a receipt of the kind described in subsection
(2 of Section 7-201].

The UCC addition includes the kind of receipt Issued by e person who is
not technically a warehouseman, as described .In Section. 7-201(2) end
AS 45.0S.542(b).

The UCC definition of '"goods'" includes tvo itei which aura not listed in
the Alaska section. They are "minerals or -he like (including oil and
gas) before extraction”™ and "standing timber which is to be cut end
removed under a conveyance or contract for sale.” 7t deletes e reference
in the Alaska vers®on to "other things in action."* To* UOC explanation
of the latter modification Iss

The exclusion of "other things in action" froc* ."he definition of
'"goods" has been deleted as unnecessary. "Cener »1 intangibles,"
which under Section 9-106 includes "things in sctloa,”™ are them—
selves excluded from the definition of goods.

5. AS 4S.0i.700

As 45.05.700 defines "account)" '"contract rights"” ''general intangihleo."

The UOC section has been modified to delete reference* to "contract
right.”

6. Mo Corresponding Alaska Statute
The UCC article has adopted a section (9-114) which is not included in
tho Alaska law. The new section attempts to clarify the relationship

between the filing rule for consignments under UCC sec. 2-326 (AS 45.-
05.120) and Article 9. The UCC comment explain* it as followsi
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relieve him from hi* obligation (A definition of "purusant to couit-

sent”™ has b**n added a* the basis foe us* of this concept in Sections 9-
301, 9-307, and 9-132)»

“"Transmitting utility"” Beans any parson primarily engaged In the
railroad, street railvay or trolley bus business, the electric or
electronics ccenunicatinos transmissions business, the transmission
of goods by pipeline, or the transmission or the production and
transmission of electricity, steam, gas or water, or the provision
of sever service (A definition of mmtransmitting utility” bar been
added to Ildentify a class of debtor with special filing problems on

far-flung properties, for which special filing rules are etatad .in
Part 4).

In addition to definitions which are not in the Alaska law, the OCC
section includes references to definitions which are not referenced in
the Alaska section. These references include

"Attach™ Section 9-203

"Construction mortgage"™ Section 9-313(1)
"Fixture™ Section 9-313(1)

“"Fintut* filing"” Section 9-313(1)
"Unltod States"™ Section 9-103

Other definitions which are included in the Alaska stntuto have been

sodified in tlvi UCC suction. AS 45.0S.69?(2) defines 'chattel paper™ as
follow*«

A writing or writings which evidenc* both a monetary obligation and
* security interest in or a leas* of specific goods [, but a charter
or other contract Involving th<i us* or hire of a vessel is not
chattel paper) i when a transaction It evidenced both by such a
security tigmc<r-»nt or a lease and by an Instrument or a series of
Instruments, the group of writings taken together constitute* a
chattel papeir.

The portion in brackets has been achKd in the UCC section. The OCC note
on the reason Il%or this portion follow*i
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Vo make clear that no type of ship charter is to be considered
chattel paper. Many types of ship financing based on assignment of
a charter involve international transactions, and there axe numerous
executed copies of the charter. Under Section 9-308 an assignment
of chattel paper perfected by delivery of the chattel paper prevail*
over an assignment perfected by filing. Application of thte rule
would require the parties to change traditional practices in order
to control all executed copies. Moreover, it is desirable to treat,

all type* of ship charters alike, and some cannot be deemed chattel
pnper.

The Alaska definition [with the OCC addition in brackets] of "document*

t document of title ae defined in the general definitions of see. 20

of this chapter [, and a receipt of the kind described in subsection
(2 of Section 7-201].

The occ Addition includes the kind of receipt issued by a person who Is
not technically a warenousexan, asS described in Section 7-201(2) « wd
AS 45.05.542(b).

The OCC definition of "goods** includes two items which are not listed in
the Alaska section. They are "itinerals or the like (including oil and
giLs) before extraction" and 'standing timber which is to be cut end
removed under s conveyance or contract for sale.” Jt deletes a reference
in the Alaska version to "other things in action.** The UCC explanation
of the latter modification 1st

The exclusion of "other things in action" froce the definition of

'"goods" has been deleted as unnecessary. ‘'"General Intangibles,”

which under Section 9-106 includes "things In action,”"" are them—
selves excluded frow the definition of goods.

5. AS 45.05.700

As 45.05.700 defines <“4ccount!™ "contract rilghti"” '"general intangibles.”
The UCC section has been modified to delete reference* to "contract
right.”

6. Mo CorreepondLng Alaska Statute

The UCC article has adopted a section (9-114) which 1* not Included in
the Alaska law. The new section attempts to clarify the relationship

between the filing rule for consignments under UCC sec. 2-326 (A3 45.-
05.120) and Article 9. The UCC consnent explains it ae follower
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An uncertainty haa existed u/idar the 1962 Coda whether the filing
rule la Section 2-326(3) applicable to true consignments requires
only filing under Part 4 of Article 9 or also requires notice to
prior inventory secured parties of the debtor under Section 9-
312(3). The new Section 9-114 accepts the latter view and provides
in substance that, in order to protect his ownership of the consigned
goods, thu consignor must give the same notice to an inventory
eecured party of the debtor that he would have to give if his
transaction with the consignee was in the torn of a security
transection instead of in the form of a consignment. This new
sectloa follows closely the language of Section 9-312(3) [as 45.-
05.754(c)]-

7. AS 45.05.720

AS 45.05.720 reletes to the enforoaebility of security interests.

AS 45.05.722 establishes when security interests attache. O0OCC sec. 9-
203 has modified these sections by combining them into one. The purpose
was to cure "the former anomaly that a security interest could attach
and be perfected, and yet be unenforceable against anyone for lack of e
written security agreement.””

In addition, the requirement that a security agreement covering oil, gas
or minerals to be extracted contain a description of the land concerned
has been eliminated in the UOC section. The reason for this change is
that the article does not recognize a security interest in such collateral
until it has been extracted froa the land.

finally, the new UCC section adds s new subsection to make clear that
claims to proceeds under section 9-306 (AS 45.05.742) do not require a
statement in the securitv igxeement, for it is assumed that the parties
so intend unless otherwise agreed.

8. AS 45.05.722

The provisions of AS 45.05.722 which do not deal with the attachment of
a security interest haw been modified in the corresponding UCC section.

The provisions in AS 45.05.722(b) have been eliminated altogether in the
UCC section. That subsection providesi

() For the pttiposett of this section, the debtor haa no rights
(€)) in crops until they sre planted or otherwise become

growing crops; In the young of livestock until they are
conceived;

,V=»*
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(2 in fish until caught; in oil, gas. or"minerals ;uitiL they
are ar.tractad; in timber until it is cue;

() In a contract right until tha contract has been made;
(@ in an account until it comas into existence.

Tha reason for tha deletion is that tha subsection, was unnecessary ar>*
in aaaa cases confusing. ?.ta operation appeared to be arbitrary, according

to tba DOC, and it was believed that the qv rations considered were best
Isft to the courts.

tte Modified DOC version also ellain*,ted the paragraph, corresponding to
AS 45.05.722(d) (L). That paragraph previled that no security interest
in crops attaches under an after-acquired property clause to crops which
he cone such more than one year aft ;r the, security agreement, unloss the
agreement involved certain real estate transactions. The official
comment statesi

The obvious purpose of this provision was to protect a necessitous
farmer from encumbering his crops for many years In the future.

The provision did not work because there was no corresponding limit
on the scope of a financing statement covering crops and under the
Code"s notice-filing rules the priority position of a security
arrangement covering successive crop* would be as effectively
protected by the filing of e first financing statement whether the
granting clause ee to successive crops wes In one security agreement
with an after-acquirad property clause or in a succession of security
agreements. On the other hand the cloujic did require an annual
security agreement for crops even when the encumbrance on crops was
agreed to as part of a long-tans financing covering farm machinery
and other assets. The provision thus appeared to be meaningless in
operation except to causa unnecessary paperwork, but It did introduce
some elamant of uncertainty as to its purpose.

9. A3 45.05.726

AS 45.05.726 provides that an agreement by a buyer not to assert against
an assignee of the seller any claim or dafenae he may have against the
seller will be enforced if the assignee is an assignee for value. In
good faith, and without notice of a claim or defense. The corresponding
UCC section, 9-206, includes such agreements nada by lessees. The UCC
explanation is as followst
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In view of tha substantial growth in laanai financing and quite

parallel application of problems daalt with fcy this section to both
conditional rale contracts and leases, it is believed thl« section

should ba nada applicabla to laasas as wall as to more traditional

purchase nonay security interests.

10. AS 4S5.0S.732

AS 4S5.0S.732 lists the class of people who talca priority over unperfected
security interests. It includes parsons who become lien creditors
without knowledge of the security interist and before it is perfected.
Tha OCC section, 9-301, eliminates knowledge as a factor for those
people. The official reason states!

Tha former section denied tha lien creditor priority even thooghbe
had knowledge whan ha got involved by extending credit, ifhe
acquired knowledge while attempting to extricate himself. It was

completely inconsistent in spirit with the rules of priority
between security interests, where knowledge plays a very minor
role.

AS 45.05.732 aloo defines "lien creditor”. A lien creditor ie a creditor
who has acquired a lien on theproperty involved by attachment, levy, or
the like. The OCCsection edds a cubsectlon which providesi

A person who becomes a lien creditor while a security interest is
perfected takes subject to the security interest only bo the extent
that it secures advances nade before he becomes a 1" «n creditor or
within 45 days thereafter or undo without knowledge of the lien or
pursuant to a commitment entered into without knowledge of the

lien.

This new subsection provides an absolute priority for the security

interest over a judgment L %: for 45 days regardless of knowledge of the
secured party Sooceming the judgment lien. If, however, the advnnce is

made after tha 45 deya, the advance will not have priority unless it was

nada or coerdtted without knowledge of the lien obtained by legal proceedings.
The importance of tha rule la important in effectuating the intent of

the federal Tax Lien Act of 1966, although its importance may not be

great aa between secured parties making subsequent advances and judgment

lien creditors.

11. AS 45.05.734

AS 45.05.734 delineates when filing is required to perfect a security
Interest and tha security iInterests to which the filing provisions do
not apply. Paragraph (a)(3) includes am a security interest to which
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th« Ffiling provisions do not apply a purchase non*/ security interest In
far* equipment having a purchase prica not in excess of $2,S00j but
filing is required for a fixture under sac. 756 of tha chapter or for a
motor vehicle raquirad to b* licensed.

The OCC section, 9-302, deletes the reference to farm equipment in tha
belief that it was inappropriate! the effect of tha rule was to make
farmers* equipment unavailable to them as collateral for from
lenders. The OCC section inserts a new paragraph which

exaatrts from filing rules security interests crested by assignments
of beneficial interests in trusts end estates, because these
assignments are not ordinarily thought of-aa subject to this
Article, and a filing rule might operate to defeat many assignments.

In addition, tha UCC section replaces the language above relating to
fixtures end motor vehicles with the following:

“"pbut Filing is required for a motor vehicle required to be registered;
and fixture filing is required for priority over conflicting interests
in fixtures to the extent provided in Section 9-313 [AS 45.05.756]."

This makes Tfiling for fixtures applicable only for priority against real
estate interests.

The OCC section also adds e new paragraph to this subsection which
exempts from filing assignments for the benefit of creditors. Such
transactions were not felt to be "financing transactions.”

Subsection (¢) of AS 45.05.734 also exempts from the Tfiling- requirements
of the chapter security Interests In p.opcrty subject: to a statute of

the United States providing for national registration or subject to a
statute of Alaska providing for central filing. The OCC section repli”-ee
this subsection with two new subsections. One subsection, exempts from
the article transactions as to which an adequate system of filing, state
or federal, has been set up outside the article, end the other subsection
makes clear that when euch a system exists perfection of a relevant
security Interest can be had only through compliance with that system
(that is, Tfiling under the article is not a permissible alternative).

Alaska®"s statute includes a subsection which is not in the UCC version.
It exesipts from the requirements of sections 768(a)(1) and (2), 772(b),
(c), and (@ and 780 of the chapter security interests in personal

property of any description crested by a deed of trust or mortgage made
by a corporation primarily engaged in the buslnens of a common carrier
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by call, th* furnishing of telephone or telegraph service, tha transmission

of oil, gas or petroleum products by pipeline, or tha production, transmission
or distribution of electricity, steam, gas, or water. Th* sactions fro*
which thasa security Intarasts ara excaptad ralLata, respectively, to th*
plac* of filing, duration of and fee for filing, and Information rroca a

filing officer. Tha subtaction provides a separata filing system for

thasa security interests. Tha House Judiciary Committee report oa the.

bill which added this subsection statesi

Currant law requires all chattel mortgages to b* renewed every Tfive
years by a new filing. The purpose of tha currant law la to clean
out tha filas of paid off mortgages that hare not bean formally

released. Most chattel Mortgages are for periods of less «>isn five
years.

This bill relieves th* Mortgagee froa refiling mortgages every five
years if tha mortgage is signed by specified public utilities.

Most public utility financing is long tens and includes real
property as well as parsonal. This bill does not defeat th*
purpose of th* present law. (House Journal, 1967, p. 310)

12. AS 45.05.738

AS 45.05.738(a) relates to perfection of security interests in chattel
paper, instruments, and negotiable documents. Xt providesi

A security interest in chattel paper or negotiable documents nay be
perfected by filing. A security interest in instruments (other
then Instruments which constitute part of chattel paper) can be
perfected only by th* secured party®"s taking possession, except as
provided in (d) and (@ of this section.

UCC sec. 9-304 adds <“fioney or" after "A security Interest In** Il th*
second sentence. Xt also adds a reference to 9-306 on proceeds at the
end of the sentence ss a further exception to that section. The change
corrects an inadvertent omission in the 1962 text and make* clear that a
security interest in money cannot be perfected by filing.

AS 45.05.738(e) provides a 21-day period during which a security interest
remains perfected without filing if a secured party haa a perfected
security Interest in an Instrument, a negotiable document, or goods In
possession of s bailee other than one who has issued a negotiable
document for the goods, and makes the goods or documents representing

the goods available to the debtor for oale or exchange. The DOC section
adds a phrase which makes it clear that this period deals only with



Alaska Cod* Revision Cooroission
Pag* 12
August 3, 1978

perfection and that th«r* must b* compliance with th* notie* provisions
of Section 9-312 (3) in order to achieve priority over earlier inventory

financiers." Corresponding clarifying changes have been made in Section
9-312(3).

13. AS 45.05.740

AS 45.05.740 provides for tha perfection of security interests without
filing. Xt lists th* types of interests vhich may be so perfected. The
DOC section, 9-305, adds to tha Alaska list “foney™™ to clarify th*
special position of money.

14. AS 45.05.742

AS 45.05.742(a) defines “proceeds”™. Th* DOC section, 9-306, «Al« a
sentence to the definition which provident

Insurance payable by reason of loss or damage to th* collateral is
proceeds, except to the extent that it is payable to a pcrioa other
than a party to th* security agreement.

Th* intent of this sentence is to overruls various cases to the *fft-t

that proceeds of insurance on collateral are not proceeds of the collateral.
The“éxcept” clause la intended to preserve the integrity of an insurance
contract which specifies the person to whom the insurance is payable.

AS 45.05.742 also dalineates the secured party®"s rights on disposition
of collateral. It includes a perfected right to proceeds if th* party
claims them in a financing statement. The revised OCC version ellmir.uces
this “Ffinancing statement” procedure in favor of treating the filed
claim to tha original collateral as constituting automatically a filing
as to proceeds on tha theory that this was th* intent of th* parties,
unless otherwise agreed. To this principle, the UCC <"/eraloci states a
limitations where th* filing as to th* original collateral la an
inappropriate means of perfection as to proceeds of certain type?*, or la
m/de at a place that is inappropriate as to such proceeds, the filed
claim to tha original collateral perfects the claim to proceeds for only
10 days.-

AS 45.05.742 relates to perfected security interests in insolvency
proceedings. The revised UCC version makes various changes to make
clear that the claim to cash allowed in Insolvency is exclusive of any
other claim based on tracing.
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15. A" 45.0S.744

AS 45.05.744 establishes whan a buyer of goods take* free of security
Interest*. The section equates consumer goods with farm equipment

having an original purchase price not in excess of $2,500.. This equation
is deleted In tha revised UCC section (9-307) in accordance with the

change sad* in 9-302(1) (¢) [see “11" of this memo relating to AS 45.05.-
734] ,

The revised OCC section also adds a new subsection providest

(3 A buyer other than a buyer in ordinary course of business
(subsection (1) of this section) takes free of .a security interest
to the extent that, it secures future advance* made after the
secured party acquire* knowledge of the purchase, or more t-hen

45 days after the purchase, whichever first occurs, unless made
pursuant to a constituent entered into without knowledge of the
purchase and before “he expiration of th* 45 day period.

This new subsection clarifies the extent to which future advances under
a security interest may outrank an intervening right.

16. AS 45.05.746

AS d5.05.746 establishes th* circumstances under which a purchaser of
chattel paper of a nonnegotiabl* instrument will triom priority over a
security interest. The uoc section, 9-308, has rewrite*in this language
for clarity and to include negotiable instruments ss well as noanegotiable.

17. AS 45.05.754

AS 45.05.754 relates to priorities among conflicting security Interests
in the same collateral. Subsection (@ of that: section specifies
several sections which contain rules for determining priorities between
security Interests and such other claims In the situations covered in
those sections. Tor cases not covered in those sections, section 754
states general rules of priority. The ucc section, 9-312, has rewritten
this subsection and substantially simplified it* coverage.

Subsection (c¢) states the circumstances which must exist for a purchase
money security interest in inventory collateral to have priority over a
conflicting security interest in tbo same collateral. This subsection
has been substantially modified in the UCC version. The UCC version
includes provisions which establish how often notice suit be given under
that subsection. The period of five years was cJroee. by analogy to th*
duration of a financing statenent. It also addressee the question of
th* priority status of the security interest *u invention “temporarily
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perfected for 21 days without filing or perfection in a situation which,
begins with release of a pledged document under section 9-304(5). [Sri
"12““of this Mao relating to AS 45.05.738(a)-.) Tha answer provided is
the usual rule that the purchasa-soney claimant to preserve M« priority
resulting from the document must give the roquirod notice before the
debtor receives possession of tha inventory. |If tha secured party f«n«
to give timely notice, he loses his priority under this subsection.
Finally, it provides guidelines for establishing the priority between a
person claiming accounts as proceeds of inventory and a person

the accounts by direct filing with respect thereto. The general, rule
enunciated is that a prior right to inventory does not: confer a prior
right to any proceeds except identifiable cash proceeds received on or

before the delivery of the inventory (i.e., without the intervention of
an account).

The OCC section reaches s different result in the next subsection
relating to purchase money me uiity interests in collateral other than
inventory. Here, wbsre it is not ordinarily expected that the collateral
will be sold and that proceeds will result, it seems appropriate to give
the party having e purchase money security Interest in the original
collateral an equivalent priority in its proceeds. The Xletka section

Is unclear on this point.

Subsection (e) of section 754 contains two principal ruloat a first-to-
file rule where both competing security interests are perfected by
filing, and a first-to-perfect rule when either of the security Interests
is or both of them are perfected otherwise than by filing. Subsection
() providesi

() Tor the purpose of the priority rules of (e) of this section,
a continuously perfected security interest shall be treated at all.
times as If perfected by filing if it was originally so perfected,
and it shall be treated at all times as if perfected otherwise than
by filing if it was originally perfected otherwise than by filing.

These subsections have led to considerable debate over quest! -vis of
“proceeds."" The revised UCC section answers the questions raised by

tbs/a subsections by stating a single rule in subsection (5) which rentes
cocflictlng perfected security Interests by their priority in time,

daring back to the respective times when without interruption the

sec urity Interests were either perfected or sere the subject! of appropriate
filings, and by deleting the provisions of subsection (Ff) in the Alaska
section and insert! ~in its place a provision which states Chat a date

of filing or perfev on a» to collateral La also a date of filling or
perfection es to proceeds for the purposes of subsection (5).-.
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The UCC faction adds a new subsection which statas priority rules foe an

intervening pledge in reference to a subsequent advanoe by an earlier—
fllad secured party

18. AS 45.05.756

AS 45.05.756 relates to sacurity intarasts in flxtnrss. Tha rulaa
established In that saction for priority do not apply to goods incorporated
into a structural encumhrmcas upoa fixtures or raal estate nay be
created under tlva law applicable to real estate. .Subsections (b) and

(c) axe subject t0 Tlinitabions stated in subsection (d). Subsection (b)
provides for the priority of a security interest in goods before they
becoae fixtures over the claims of all per««** who have an interest in
the real estate. Kubsecticn (¢) provides that a sacurity interest which
attaches to goods after they become fixtures Is valid against all

persons subsequently acquiring interests in the real estate but Is
invalid against a person with an interest in the real estate at the tlsse
tha security Interest attaches to the goods who has not consented in
writing to tha security interest or disclaimed an interest in tha goods
as fixtures. Subsection (d) lists certain occasions which will not lead
to the result dictated by (b) and (c). Subsection (e) allows a secured
party, on default, to rewove his collateral from tha property.

DOC sac. 9-313 has cooplehely rewritten this section. Xt introduces and
defines the tern <Tixture filing." When a filing is Intended to give
tho priority advantages discussed in the section against real estate
interests, the filing must be for record in the real estate records and
indexed therein, so that it will be found in a real estate search. The
gen./al principle of priority announced in this section is set forth in
paragraph (4)(b). Xt is basically that d fixture filing gives to the
fixture security interest priority as against other real estate interests
according to the usual priority rule of conveyancing, that is, the first
to file or record prevails. Th*" section provides that no security
interest exists in ordinary building materials incorporated into an
improvement on land. Paragraph (4), which is the core provision of the
section, providest

(G)) |\ perfected security interest in fixtures has priority over
the conflicting interest of an encunbroncer or owner of the reel
estate where

@ the security interest is a purchase money security
interest, the interest of ths encicabrancor or owner arises
before the goods become fixtures, the security Interest is
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perfected by a fixture filing before the goods become fixtures
or within ten days thereafter, end the debtor has an Interest

of record in the reel estate or is in possession of the real
encatei or

(b) the security interest is perfected by a fixture filing
before the Interest of the encumbrancer ox owner In of record,
the security interest has priority over any conflicting interest
of a p."edecessor in title of the encumbrancer or owner, end

the dsbur has an interest of record in the real estate or 1is

in possession of the real estate; or

(¢) the fixture* ere readily removable factory or office
machines or readily removable replacements of domestic appliances
which are consumer goods, end before the goods became Tfixturee

tbs security interest is perfected by any method permitted by
this Article; or

(d) tha conflicting interest is e lien on the reel ".state
obtained by legal or equitable proceedings after the security
interest was perfected by any method permitted by this Article.

Further subsections provide that even e nonperfected security interest
Jdn fixtures haa priority over tha conflicting interest of an encumbrancer
or owner if the latter has consented in writing to the security interest
or the debtor has a right to remove the goods as against the encumbrancer
or owner (if the debtor®s right terminates, the priority of the security
interest continues for s reasonable time); that e security interest in
fixtures is generally subordinate to a construction mortgage recorded
before the goods become fixtures; and tlat the secured party nay, on
default, remove his collateral from the property.

19. A3 45.05.766

Tha variation betwoen this section of the Alaska statutes end the UCC
version relate to elimination of the tern "contract right” in UCC hoc. 9-
106.

20. AS 45.05.768

AS 45.05.768(a) lists the proper place to file in order to perfect a
security Interest in various types of collatsral. This subsection is in
conformance with "second alternative" for subsection (1) under the pro-
1972 UCC sec. 9-401. The Alaska subsection requires filing for goods
which are or are to become fixtures in the office where a mortgage on



Alaska Cod« Revision Coomission
Page 17
August 3, 1978

the real estati concerned would be filed or recorded. Tha revised UCC

subsection Also requires filing in th* same place for sacurity interests
in collatarsl which is timber or minerals.

AS 45.05.768(d) provides/

ITf collatarsl is brought into tha staba from anothar jurisdiction,
th* rul«i* statad in sac. 694 of this chaptar determine whether
filing Is necessary in this state.

Th* revised UCC section deletes "If collateral la brought into the state
from another jurisdiction,”™. *

The revised UCC section also adds two n*** subsections. Tha first new
subsection provide* a special rule for filing of s security interest in
collateral, including fixtures, of a transmitting utility. The filing

would be in a state office (presumably the Department of Administration

In Alaska? rather than a local office in order to avoid the necessity of
multiple filings for fixtures located La many areas of the state. The

second new subsection establishes th* residence of an organization for

th* purposes of the section. Xt is th* place of business if th* organization
has one or its chief executive office if it has more than one place of
business.

21. AS 45.05.770

AS 45.05.770 relates to amendments to and formal requisites of a financing
statement. Several changes in UCC sec. 9-402 are conforming changes to
new requirements in 9-401 that cortain financing statements covering

such collateral as timber and minerals be filed in the real estate
records. The UCC section also responds to objection* that the name of
the debtor might not be in the real estate chain of title. Since 9-
313(4) (& and (b) permit fixture Ffiling against persons in possession of
the real estate who do not have interests of record, 9-402 requires th*
narxing of an owner of record of th# real estate in such ci ses, and 9-
403(7) requires indexing the fixture filing against th* name.

A new subsection in the UCC section makes It possible for a real estate
mortgage to serve as a financing statement, and a related change in 9-
403(6) make* it unnecessary to flla continuation statements for such a
financing statement.

Further changjs in tha UCC section provide that only the debtor need
sign the statement rattier than both the debtor and the secured party/
that a secured party instead of the debtor may sign a /statement to
perfect a security interest in collateral as to which the filing has
lapsed or collateral acquired after a change of name. Ildentity or
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corporat* structure of th* debtor) »»d that a financing statement
sufficiently shows th* name of th*"debtor if it givas th* individual,
partnership or corporate name of th* deb®cor, whether or not it adds
other trade names or names of partners.

22. AS 45.QS.772

AS 45.0S.772 relates tc th* duration of filing, th* effect of lapsed
filing, th* duties of the filing officer, and what constitutes a filing.
OCC sec. 9-403 differs from th*i Alaska section in that it naka* every
financing State— nt (except those in which th* debtor is s transmitting
utility and those which ere renl estate. Mortgages effective as fixture
filings under 9-402) effective for e full five years. Tt also provides
for the continued effectiveness of e steteoent during an insolvency
proceeding until the end of the proceeding and for 60 days thereafter,
or until tha expiration of th* five yea- period, whichever is later.
tiJpon lap**, under tha OCC section, th# security interest becomes unperfected,
unless it is perfectsd without filiry. IT th* security interest becomes
unperfected upon laps*, it is dows"/d to hsv* been unperfected as against
a person who becam a purchaser o. “lien creditor before lapse.

A new subsection would giv« th# filing officer authority to charge extra

fees if (he financing state-— rt docs not cooform to a uniform prescribed
mis* and content.

23. AS 45.05.774

AS 45.05.774 relates to termination statements. The OCC section, 9-404,
requires th* filing of termination statements iIn the case of consusier
goodi ?v*n without a demand by the consumer. This is not provided in
th* Alas.ce section. Other than in th* cas* of consumer goods, th*
termination statement is required only t ,xm written demand by th*
debtor.

24. AS 45.05.776

AS 45.05.776 relates to the assignment of security Interests, the duties
of filing officers, and f*os. Th* Alaska section leaves th* determination,
c-f fees to the administrative director of courts) the OCC section, 9-

405, would establish th* f*«s statutorily. Various changes have been

made in the UCC section to conform with changes in other sections of

Part 4 of th* OCC article.
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25. AS 45.05.778

AS s.5.05.778 relates to ralaasas of collateral, tha duties of tha filing

officer, r.nd faai, Tha comants undoc '"24" are applicable to
nada in tha UOC section, 9-406.

26. AS 4S5.0S.780

AS 45.0S.780 ralataa to infornatioa fcoa tha filing officer. Tha consents
under "24" are applicable to changes nude in tha UCC section, 9-407.

27. No Corresponding Alaska Statute
%
A new OCC section, 9-408, provides as follows;

A consignor or lessor of goods nay file a financing statement using
the tarns 'consignor,””'consignee," "lessor,””"lessee" or tha Illka
instead of tha terms specified in Section 9-402. Tha provisions of
tha Part shall apply as appropriate to such a financing statement
but its filing shall not of itself be a factor in determining
whether or not tha consignment or lease ia intended as sacurity
(Section 1-201(37))-. However, if it is determined for other reasons
thr ¢ tha consignment or lease is so intended, a security interest

of tha consignor or lassor which attaches to the consigned or

leased goods is perfected by such filing.

This new section adapts the fill..; system of the article to cousLjnments
and leases. Piling of consignment? is required under certain conditions
(sections 2-326(3), 9-114). Piling .f tru- looses which are not sacurity
interests is not required; but because the <j>M>*tion whether a lo*s» is a
true lease nay be a close ona, filing is permitted for leases.

28. AS 45.05.782

AS 45.05.782(c) prohibits tha waiver or variance of certain rules In the
chapter relating to default to tha extant that they give rights to the
debtor and impose duties on the secured party. An exception is allowed

as provided with respect to compulsory disposition of collateral in

section 790(a)-. The revised OCC section, 9-50L, makes s '"purely technical”
change by referring to the UCC section corresponding to AS 45.05.788 as
well as to that corresponding to section 790(a). Tha change clears up

an ambiguity as to whather a debtor could ».:«r default agree on the

tics within which a sale might be held or the time after which a secured
party might keep the goods In lieu of a sale.



Alaska Coda Revision Commission
Page 20
August 3, 1978

29. AS 45.0S5.788

AS 45.05.788 ralstas to tha ~xlowabla naans of disposing of collateral
oftar default. Xt raquixas reasonabla notica of tha disposition to bo
given oy sacurad party to tha dabtor and "except in tha case of
consumer goods, to any other person who has a sacurity interest in the
collateral and who -has duly filed a financing statement indexed in the
name of the debtor in the state or who is known by .the secured party to
have a security interest in the collateral.” The UCC section, 9-504,
replaces the quoted Language with "if he has not signed after default a
statement renouncing or modifying his right to notification of mmale."”

The reason for the change is provided in the official reasons as follows*

Under the 1962 Code the secured party giving notice of sale h*™* to
notify (except in the case of consumer goods) not only every other
person who had duly filed a financing statement Indexed in the name

of the debtor in the state and who still hod a security interest in
the collateral, but also any other person known by the secured

party to hove an interest in the collateral. This netant that the
secured party had to search the records in every case of notice of
sale, to ascertain whether there were any other secured parties

with financing statements that night be deemed to cover the collateral
In question. Moreover, he ran the risk that some Informal cosuunlcatioa
by letter, or even orally, night be deemed to have given him knowledge
of the interest of that other party. Thes » burdens of searching

the record end of checking the secured party®"s files were greater

than the circumstances called for because as a practical natter

there would seldon be a junior secuxnd party who really had an
Interest needing protection in the case of a foreclosure sale.
Therefore, a change is nada requiring notice to persons other then

the debtor only if such persons had notified the secured party in
writing of their claim of an interest in the collateral before he

sent his notification to the dabtor or before the debtor®s reunuciation
of his rights.

30. AS 45.05.790

AS 45.05.790 allows a secured party in possession,.after default, to
retain the collateral in eatiafaction of the obligation and requires
notification similar to that required in section 788. The UCC section,
9-505, contains a ,odification similar to that made in the previous
section.

KEVsjdn
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JOI«N W. ABBOTT - CHAIRMAN POUCH Y - STATE CAPITOL EXECUTIVE SECRETARY
JAMES L. BALDWIN . VICE CHAIRMAN JUNEAU. ALASKA 99011 BILLY G. DERUIER

PATRICK M. RODEY (907) 465-4878
CHARLES G. ANDERSON
L. S. KURTZ. JR.
JUDGE (RET.) THOMAS B. STEWART

MEMORANDUM

T0: Kevin Bruce, Committee Aide
Senate Judiciary Committee

FROM: Dickerson Regan, Consultant” 1
Alaska Code Revision Commis-st®on

DATE: March 8, 1982

RE: CSSB 78--Recording and Recordable Documents

T. have checked draft CSSB 78 (Jud) against my
memorandum to you dated January 4, 1.982, and the two appen—
dices attached to my memorandum.

The intention of the Legislative Affairs Agency in
typing the draft CS was to make no substantive changes. The
changes are matters of style, mostly changing the word "which"”
to "that."

The only change 1 question is on page 1, line 17.
In my suggested change | have marked a deletion [TO THE
DISTRICT RECORDER]. In the draft CS it is not deleted.

I marked it for deletion mainly because there is
no title of "district recorder,” and because the Department
of Natural Resources has general broad authority under AS
44 .37.02.r(a) (see p. 23 of the bill) to adopt regulations that
would cover the subject matter.

Linn Asper, the staff member who prepared the draft
CS bill in the Legislative Affairs Agency, says the change was
inadvertent.

I recommend [TO THE DISTRICT RECORDER| be deleted
on page 1, line 18, as originally proposed.

The other difference | see from the form T proposed
is on page 6, line 28. The form of the phrase on that line
is an improvement over my proposed form.

DR :clrw
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MEMORANDUM

TO: Kevin Bruce, Committee Aide

Senate Judiciary Committee

e Vv

FROM: Dickerson Regan, Consultant” 1% >/

Alaska Code Revision Commission®s
DATE: March 8, 1982
RE: Draft. CSSB 78 on Recording

Following are notes on the January 26, 1982 memorandum
on recording of Javan Beitinger, State Recorder, that was passed
on to me by DNR on February 16th.

1. Sections of the bill to and including page o,
line 16: Present: technology and equipment permits record—
ing of plats. It: 1s desirable to get the plats into the
recorded records now for the time when the remote access
system 1is in place. It is up to the department whether to
record a plat in one or several parts.

2. Page A, lines 5 and 6: This change of "shall
not" to "may not"™ has no meaning. Current state drafting style
calls for the term "may not"™ to denote a prohibition. When a
section is being otherwise amended in some substantive way
stylistic changes such as this are also made.

3. Page 8, AS A0.17.030(c): There are documents
like amaster form that are nothing but standard wording that
may be included byanybody in a later document and that will
not then have to be rerecorded. Of itself such a form is not
constructive notice. And of course recording of class B docu—
ments has no legal significance. No need for a blanket
requirement of signing, sealing, etc. 1is apparent.

A. Page 9, AS A0.17.0A0(c): The 1idea of recording
class B documents at a central place 1is, 1 think, not consis—
tent with the wishes of the proponents of class B as a ready
repository for safekeeping. When remote access is 1in place,
recording in a central place would be consistent with ready
storage and access for class B documents, but that equipment
might be put into place gradually over many years. Pro—
ponents of class B want a storage system that will be usable
now.
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The bill should not be held up for this concept of
central filing for class B. It was proposed by a representa—
tive of DNR in a meeting with Senate Judiciary staff on
November 25, 1981, and it was left to DNR to develop the con—
cept if DNR wished to pursue it. I have seen no drafting
proposed. Certainly, it was the concept of the Senate Judi—
ciary staff that the drafting be provided to the committee and
interested parties at a time when it could be given adequate
review. That time has past if the bill is to be moved on
through this legislature.

For that reason, but more importantly because the
concept 1is inconsistent with an easy, ready storage system
for public use, it should be rejected.

5. Page 12, line 9: The wording of the uniform act
is that "a recorded signed document””creates the listed pre—
sumptions (Section 2-305, Uniform Simplification of Land
Transfers Act). The commission narrowed the presumptions
greatly by affording the presumptions only to documents that
are acknowledged. The word order could be changed without
changing the ir.eaning--or it could be left as it is.

6. Page 14, line 4: Not all public officials have

a seal of office. Relatively liberal use of presumptions 1is
desirable. The word "or™ should be retained. Perhaps there
is confusion over what a presumption means. It does not change

the burden of proof of a document.

7. Page 15, line= 15 & 16: Under (53) on page
19 a document that changes a recorded document is recorded.
Under (5) on page 15 an evidenciary affidavit or certificate
may be recorded. The two are different and each 1is needed.

8. Page 15, line 27: The old and new language are
approximately the same regarding a lease or contract to pur—
chase or option topurchase real property. "Conformed™ means
"exactly conformed."

9. Page 17, line 25- Reference the comment under
No. 1 above.

10. Pape 18, line 25: Thirty-six states now have
adopted the uniform amendments to the Uniform Commercial Code.
In the state of Washington the amendments go into effect
July 1 of this year. 1 called a Washington recording official
recently and was advised they will be recording financing
statements and termination statements on fixtures and do not
anticipate problems. Alaska should not experience problems
either.

11. Page 21, line 11: These sections that provide
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for recording of tax liens like other liens were cleared through
the Department of Revenue and through IRS at the state and
national level. The bill eliminates the requirement that the
recorder hold tax liens in paper form. Savings should result.

12. Agreed.

13. Agreed. I appreciate the finding of these
additional sections where the term "filed for record" should
be changed.

14. Existing law on condominiums provides for
recording the declaration that establishes condominium owner —
ship and amendments to it and documents removing property from
condominium ownership. Under existing law, survey maps and
floor plans of a condominium are to be filed, but this bill
would require that they b*5 recorded, mainly so all documents
will be in the remote access system. To accomplish this and
the other like changes without greatly lengthening the bill,
section 19 on pages 23 and 24 authorizes the revisor of
statutes to make the change in the listed statutes. This
suggested approach had been cleared with the revisors for
whom I have made a collection of the listed sections marked up
as required. IfT the committee thinks the condominium survey
maps and floor plans should be filed as well as recorded there
could be added to the bill a direction to the revisors of
statutes to make the change by adding the words "and recorded"
after the word "filed” in AS 34.07.020--34.07.050.

An error is caught in the memorandum: On page 24,
line 7, delete "AS 34.20.080" and substitute "AS 34.20.090."

The sther sections are right as listed in the bill.
However, the suggestion made in the memorandum that the revisors
conform all sections between AS 10.15.230 and AS 10.15.260 is
acceptable and could be accomplished by this change:

Pag; 24, lines 3 and 4: Delete ", 10.15.235; 10.-
15.260" and substitute "--10.15.260."

The commission thought AS 34.15.210--34.15.250 are
now adequately covered by the Alaska Rules of Evidence adopted
in 1979. The same is true of AS 34.15.300. As to AS 34.15.-
330, there should be more flexibility in means for revoking a
power of attorney than this section of existing law provides.

As you see there are. three or four of the changes
suggested in the DNR memorandum that 1 believe to be improve—
ments or not detrimental to the bill, as listed above. On
major issues, as you know, compromises were struck in the
meeting with committee staff on November 25, 1981, notably



Kevin Bruce, Committee Aide
March 8, 1982
Page 4

deleting the commission®s proposal that acknowledgments no
longer be required on conveyances, and providing for continued
filing and retention of subdivision plats.

So I think the bill now should be acceptable to all
concerned.

DR :chw



Alaska State Legislature
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Judiciary Committee state Capitol
Juneau, Alaska 99811

MINUTES OF THE SENATE JUDICIARY COMMITTEE
OF
MARCH 8, 1982
Butrovich Committee Room, State Capitol Juneau, Alaska
Legislation Before Committee:

SB 78 - "An Act relating to filing and recording and to recordable
documents; and providing for an effective date.”

The meeting of the Senate Judiciary Committee was called to order by
Chairman Rodey at 1:40 P.M. Committee members present were: Senators
Bennett, Parr, Ray, Anderson, and Rodey. Senator Bennett was absent.

030 - Chairman Rodey called the Senate Judiciary Committee to order.

034 - Mark Wittow, representing the Department of Natural Resources, and
Dickerson Pegan, rep”esentina the Code Revision Commission, join the
committee for discussion.

246 - Senator Ray made the motion for a lanauage change on Page 7, Line
2, after the word "state" delete "and a person to operate the machine,

device, or system;", and start a new sentence with "if". There was no

objection.

302 - Senator Ray made the motion to insert the word "public" between
irair and "office™ on Page 7, Line 4. There was no objection.

515 - Senator Ray made the motion to change "other™ to "the most" on
Page 7, Line 5, and change "mea*is’ to "manner™ on Page 7, Line 6. There
was no objection.

530 - Senator Ray moves to delete Sec. 6 on Page 7. There was no
objection.

After brief discussion, Chairman Rodey suggests laying SB 78 on the
table until more testimony could be heard. There was no objection and
the meeting was adjourned at 2:25 P._M.
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KURTZ. JR. MEMORANDUM
RANT CALLOW

TO: Chairman, Alaska Legislative Counci

FROM: John W. Abbott, Ch 1irma iQ Uosr
Alaska Code Revisi n Co

DATE: January 9, 1931

PVE: Eill on recording and recorded documents

Pursuant to authority granted in AS 2A.20.075(c),
the Alaska Code Revision Commission has prepared the attached
bill on recording and recorded documents and asks that it be
introduced in the legislature.

The bill was transmitted previously near the end of
the 1980 session. Although the review process was completed 1in
the Legislative Affairs Agency, the bill was not introduced.
Apparently it was not practical to introduce it in the last
legislature, since there was not enough time remaining for
committee work and passage. It is offered now for submission
to the new legislature.

Although many provisions in the bill rome from, or
are based upon, the Uniform Simplification of L..nd Transfers
Act, that Act has not been adopted in any state and is not
suitable for adoption as a whole.

As noted in the attached commentary, the bill gathers
together and clarifies provisions on recording that are scat—
tered throughout Alaska Statutes, and lays a suitable framework
for future use of techr. "logical advances in a centralized
recording system.

The state recorder, title companies, banks and bar
association representatives have participated in meetings with
the commission while the bill was being drafted. Many of the
suggestions of these participants have been incorporated in
the draft bill.

JWA/dr/chw
Enclosures
cc: Hon. Jay S. Hammond, Governor
Hon. Jay A. Rabincwitz, Chief Justice

Myrton R. Charnev, Executive Director
Legislative Affairs Agency



BILL ANALYSIS

Bill Number Sponser: Rules -Committee »
"(for the Code Revision Commission)
Assigned to: Division of Technical
Services

Summary

1. Program effects of bill: The Division of Technical Services thinks that
the bill simplifies some present recording requirements and incorporates
some new concepts that make recording laws simplier for the public.
However, this Division thinks that the overall impact will require a
higher degree of judgement call on the part of the recording office that
necessitates more employees and a higher class of employees in order to
make the judgement calls required by this bill. Technically, we think
that both filing and recording should remain two conditions within the
recorders office. Technically, this Division believes filing of
subdivision plats and surveys plats should remain as filed documents.
(This should not be recorded and subject to fraud.)

2. Comments: With no acknowledgement required on recording documents and
affidavits attached to copies this Division thinks the potential for fraud
is increased over today"s present system. Some form of acknowledgement
and only original signature documents should be recorded as Class A
documents. This 1is in line with court cases and present court
administrative rules that were developed for the recording office in years
past. Recording plats would place a land title document that belongs (in
our estimation) to the general public back in the hands of private
individuals and should remain in the hands of the public by being filed
and not recorded. We believe filing also is applicable to state and
federal tax leins. The language in the bill seems to purport that the
recording offices would be required to perform searches of information
rather than making information available to the public and other users as
is presently the practice. We believe the bill should emphasis
information availability only in order to decrease the liability to the
state; rather than have the recording offices make the judgement calls on
types of documents to be recorded and to which category (Class A or B)
they are to be recorded in, The hill should be written to reflect that
the individual filing the document should state the class or type it is to
be recorded under and the recording office simply make a review that it
does in fact meet the requirements under 47.17.030 and is a category
described in 40.17.110.

3. Proposed amendments: On page 2, Section 40.17.020(b) delete "in the state
division of Forest, Land and Water Management"; tne Department of Natural
Resources presently follows the requirements of any private citizen for
recording or filing of plats. Page 3, Section 40.17.030(a)(4) delete the
words "accompanied by". Section 40.17.030(a)(5) delete the entire
statement. Page 3, Section 40.17.030(c) delete the entire statement. (We
believe some type of acknowledgement should be attached to a document.)
Page 6, Section 40.17.090(a) delete the entire statement. Page 10,



Section 40.17.110(b)(9), (10) delete in its entirety. Page 12, Section

; 40.17.110(b)(35) delete in its-entirety,, (this we believe should be a ~

K\ document™.that is-filed inrthe/recording office). Page 13, Section -

40.17.110(b)(47),(48)/ delete in its entirety. Page.13, Section
40.17.110(b)(50) delete in irs entirety, (this is covered under the "
Uniform Commercial Code filings and should not be a recording document
under the recording office in this bill). Page 15, Chapter 19. Recording
Federal Liens. Delete in its entirety. Page 17, Section 3 amending AS
34.15.010(a), delete in its entirety. Page 18, Section 5 amending AS
34.15.150, delete in its entirety. Page 19, Section 6 amending AS
44.37.025(c) delete in its entirety, (the Division of Technical Services
presently is constrained utilizing judicial employees of the court system
to perform services for recording). The Division of Technical Services is
presently attempting to establish recording positions in the court served
areas to resolve problems utilizing court employees who are not under the
direct division control and to give full support to the recording
functions in these offices.

4. Fiscal Impact
tssara Fiscal Note Attached

5. Other Departments Effected: N/A

6. Related Legislation: The Department of Natural Resources has submitted a
FV 82 CIP budget request to upgrade the Departments land information and
distribution system. A review of this proposed SB 78 legislation and
relationship to the submitted FY 82 CIP will be forthcoming within two
weeks.

Commissioner 3 Approval
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MEMORANDUM
TO: Kevin Bruce, Committee Aide

Senate Judiciary Committee
Alaska State Legislature

FROM: Dickerson Regan, Consultant 5k.
Alaska Code Revision Commission”L;

DATE: January 29, 1981

RE: Notes on DNR"s Bill Analysis of SB 78 on

Recording and Recordable Documents

Following are the comments you requested on the
Departrent of Natural Resources "Bill Analysis” for SB 78
on Recording and Recordable Documents. The numbers used 1in
the commciics tie to the numbers penciled on the DNR Bill Analy—
sis ara on a copy the bill marked with the DNR proposed
changes.

1. The main arguments for and against requiring
acknowledgments are in the Alaska Code Revision Commission®s
(ACRC) comment on the bill at pages 17 and 18. See alto on
page 15 the Commissioners on Uniform State Taws®™ statement on
the office of notary. For ready reference these sections of
the comment are attached.

The ACRC took it*~position after a great deal of
deliberation. However, realizing it would be controversial it
also attached amendments to its draft bill that would remove
the provision from the bill. IT the legislature chooses not to
follow the ACRC recommendation on acknowledgments in SB 77, it
could refer to the form of amendments attached at the end of the
ACRC cornrentary on the bill. They cover the same ground as the
DNR"s objections regarding pages 17-18 of SB 77.

2. Whenever the system begir.s to use electronic
transmission of recorded documents, the person at a remote
terminal should have access to the recorded official plat.

IT it is recorded, he will have that access even if a large
plat is recorded 1in several smaller parts. Perhaps DNR"s
concern that the original plat should be retained as a public
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document could be easily accommodated by an amendment to the
bill requiring that plats be both filed (as at present) and
recorded.

3. Retaining the paper document (filing) 1is no more
necessary for tax liens than for other important documents
(deeds, deeds of trust). The Alaska Department of Revenue and

the IRS agreed when the bill was drafted, and 1 believe the
state recorder and the then responsible department .(Commerce
and Economic Development) also agreed.

A,, I believe DNR"s concern has been addressed and
that the comment refers to an earlier draft of the bill or to
the Uniform Federal Lien Registration Act before changes in
this bill.

5. It is my understanding that the main impetus
for ACR1 drafting a recording bill was to seek to clarify what
documents are recordable. Much effort of the ACRC was directed

to this purpose. At present (leaving aside the question of
acknowledgment) the recorder records the documents referred to

in the bill as "Class A" documents, and must make the same judg—
ment calls as the bill would require. "Class B" includes all
other documents. They are not recordable at present, but will be
recordable for safekeeping under the bill. The unschooled

person bringing a document for recording should not be required
to know whether his document is recordable in Class A, any

more than he is now required to know whether his document is
recordable at all.

6. The proposal for amendment of the bill should
be clarified. Indexing of Class A documents 1is left for regu-
lation by the DNR. IT information for complete tract indexing
is to be required in some recording districts (as the ACRC
supposed i1t would be) the phrase "accompanied by" would prevent
some i1mportant problems. An example: Complete tract indexing
would require that the complete tract description be 1in a
document or it would be rejected for recoi-ding and could not
provide constructive notice. Such documents now form important
links in the chain of title. Thr phrase "accompanied by" would
permit the document to be recorded even if the grantor were
dead or could not be reached to sign a corrected document with
a full "legal description™ of the property.

7. The proposal for amendment of the bill should
be clarified. It is not clear whether the objection is to
two classes of documents, to admissibility in evidence of
unacknowledged documents or whether the objection h«\s to do
with admissibility in evidence in a broader sense.



Memorandum ’ ‘
January 29, 1981
Page 3

8. As to (9), since some liens, even now, are
recorded, it is necessary that a release be recordable.

As to (10) ;"tFe"reason .for" the objection should be
clarified.

9. Bar Association review brought the need for this
subsection to the ACRC. Fixture filing is provided for 1in
SB 77, a bill which would adopt 1972 uniform amendments to the
UccC. Fixtures are part of real property and one searching title
to real property should find a lien on fixtures when he searches
the real property records. The permission to record will do
no harm and will be necessary if the pertinent part of SB 77
is passed here as it has been in 32 other states. Reference,
in SB 77 proposed sec. 45.09.313(a)(2):

(1) goods are "fixtures" when they become so related to
particular real estate that an intereut in them arises under real
estate law;

(2) a "fixture filing” is the filing in the office where a
mortgage nn the real estate would be filed or recorded of a financing
statement covering goods which are or are to become fixtures and con-
forming to the requirements of AS 45.09.Av32;

10. The section 1s necessary 1in connection with
section one and other parts of the bill that lay the statutory
f :mework for future "recording™ by electronic communication
with one central "place of recording.” It also is broad enough
to be consistent with present practice.

I notice that | missed a couple of the DNR proposed
changes. I"ve marked them 11 and 12 on the Bill Analysis.

11. At the time the bill was drafted, the records on
state public lands were ir. a different department from state
recording offices. Perhaps no problems are being experienced now
with getting documents from state public land records into the
recording system. Title cocpar ”“s may or may not see a continu—
ing need for language similar Lu the questioned phrase. They
may comment when they review the bill.

12. The term "accompanied by"™ is part of what makes
this bill compatible with foreseeable technological advances in



Memorandum
January 29, 1981
Page 4

recording. A "document™ 1is defined in proposed AS 40.17.040(5)
to include not only a paper document but an electronic signal or
tape that can be converted to a paper document by the recorder”s
mactrine or device. The bili~is~rdesigned tob.e....workable now arid,
in the future. belleveTtha ,recordervheeds-the-, information”-this

section calls- forIAand shaou

shoulWx~b;ed* m o’\’\ermAtfe"S"tI
' "
who reV|ewed,,drdeesrc))(%X?nth}t()|Ilvcblfﬂé(v¥gauf It %rbﬁ{oa” fhose

sl loe e_larlﬁed*
DR :chw

Attachments
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JUDGE (RET.) THOMAS E. STEWART
MEMORANDUM
TO: Kevin Bruce, Committee Aide

Senate Judiciary Committee
Alaska State Legislature

FROM: Dickerson Regan, Consu'itant\ju
Alaska Code Revision Commission
DATE: January 4, 1982
RE: SB 78--Recording and Recordable Documents

Since Legal Services in the Legislative Affairs
Agency puts draft committee substitute bills behind all new

pre-file bills in priority for staff time, | was informed the
marked up SB 78 would not be typed until perhaps the first week
of the session. However, Linn Asper, the legal staff person

assigned :0 the bill, tells me he 1is in good shape now and
should be getting to it. Attached is the way the bill went to
him. Legislative Affairs has the mag cards for the bill so the
retyping will be relatively uncomplicated.

I have made two changes from my notes at our meeting
of November 23, 1931, 1in Anchorage. (1) In proposed AS 40.17.-

020(b) I struck out ", or in the state division of forest, Iland
and water management,”™ and did not substitute ", in the Depart—
ment of Natural Resources,”™. The reason for this change is that

I thought in our recent meetirg | was the voice against the
simple deletion and I now conclude deletion 1is the beuter choice.
For one thing, Droposed AS 40.17.110ic) takes care of the matter
adequately. (2) On page 3 | used ™"accompanied by or include”

in proposed AS 40.17.030(a)(4), (a)(5), (a)(®6) and (b) and added
a (d) which provides that if the information required by (a)(4),
(a)(6) or (b) 1is not included in the document it must be recorded
with the document. I think that will meet Javan®s objection. As
I see it, the information will be marked on, or otherwise
included in, the document in almost every instance. The ter—
minology just adds some flexibility that the commission believed
would be needed if (1) documents in forms other than paper are
recorded, and (2) ccmplete tract indexing is to be required in
one or mere recording districts by regulation, a possibility

the commission wised to provide for



Kevin Bruce, Committee Aide
January 4, 1982
Page 2

Since I do not know how you wish to handle communica—
tion at this point, 1 did not send copies of this memorandum
to anybody in Natural Resources, leaving it to-you whether you
wished to continue dialogue at this point.

DR :chw

Enclosure: Marked up SB 78, as provided to
Legislative Affairs

P.S. At our meeting in November, Joe Burch mentioned a concept
just then occurring to him of meshing class B documents with

the system of Uniform Commercial Code filings. The concept was
neither accepted nor rejected, to the best of my recollection.

I believe i1t was thought that i1t might be something to handle
internally in Natural Resources and, 1in any case, that it would
be left for Natural Resources to pursue should it seem practical
and desirable when studied. The marked-up draft does not treat
the concept. I believe it would require a major change in the
UCC, so it probably will not be followed up.
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MEMORANDUM

sta~s; Of Alaska

DEPARTMENT OF NATUIW RESOURCES
DIVISION OF TECHNICAL SERVICES

TO:

FROM:

Jim Anderson, Director DATE January 26, 1982

Div. of Technical Services FILE NO

TELEPHONE NO 274-0142

fv supeer B 78 Revisions
Javan M. Beitingeh &
State Recorder

| still have problems with the bill, as cost, implementation and integrity
of the system are factors.

Areas of concern and suggestions:

Put in bill, where appropriate, that where record/recorded/recording is
used in reference to plats on pages 1 through 6 line 15, it means when
technology permits.

Page 4, Lines 5 & 6, why was shall changed to may?

Page 8, AS 40.17.030(c) - As mentioned before, | hope this will not be a
problem. It seems all documents should require something.

Page 9 AS 40.17.040(c) and all areas where B type documents are mentioned.
B type documents will still remain expensive to implement in each recording
office, in time, programming, additional employees, equipment and space,
and clutter the records with docuemnts that do not provide constructive
notice. From the P.S. in Dick Regan's memo to Kevin Eruce, dated 1-4-82,

| do not believe he understood Joe Burch's proposal to have only one place
within™f the recording system where B type documents could be recorded.
This concept would cut dcwn on the cost and problems.

Page 12, line 9, If | interpret the meaning correctly, should read A
signed, acknowledged and recorded ...,

Page 14, line 4, And should be used instead of or.
Page 15, lines 15 & 16 is covered in //53 on page 19 ir. a different manner.

Page 15, beginning with line 27 n (10) and continuing on page 16.

Previous statute read, "An exactly conformed copy of a lease or contract
or option to purchase real property when the party certifies under oath
that the exactly conformed copy was received by him in the course of the
transaction, that the original is not in his possession and that the
instrument offered for recordation is an exact duplicate'. If. the law

is to become so flexible as to include any class A document in this manner
it should be at least as binding as the previous law. See recommended
changes in draft.

Page 17, line 25 //(35), add filed and recorded when technology permits.

Page 18, line 25 #(50), I still have a problem with this, see attached
memos from and to Dick Regan.

02-001 (Rtv.10/79J 10



Page 2 - SB 78 Revisions .

Page 21, beginning with line 11 - This will require changing the program
and cost should be considered. Research and Development have problems
adding abbreviations to present program, which should be a minor endeavor.

AS U9.40.050; AS 09.55.370; As 10.30.020; AS 13.26.265;-AS 23.10.047,

AS 23.20.200; AS 23.30.165; AS 27.10.020; 27.10.050; 27.10.060; 27.10.070

27.10.160; ,27.10.190; AS 27.15.010; AS 32.10.010; 32.10.240;, AS 34.35.065;
34.35.160; 34.35.185; 34.35.240; 34.35.250; 34.35.305; 34.35.330; 34.35.405
34.35.440; 38.05.195; 38.05.200; 38.05.205; ,38.05.210; 38.05.220; 33.05.245
are fine for changing filed to recording.

27.10.170; 27.10.210; 27-10.230: 38.05.230 should be added to above list.

AS 34.07.020; 34.07.040; 34.07.050 should remain as is or revised to add
when technology permits.

AS 34.07.070; AS 34.20.080; AS 46.15.160 need no change.

AS 10.15.230 - >S 10.15.260should be reviovcd and amended to f:i.t recording
procedures for processing and fees.

AS 34.15.210 - Ai 34.15.250, Why is this being repealed. It is sometimes
a useful tool where there is no notary and in court cases.

AS 34.15.300 and /S 34.15.330 seem to be useful statuses.-
If the bill passes in thepresent form which will require new programming,

equipment, space, employees etc., | cannot see how it would be possible
to be ready for enactment by January 1, 1983.



;MEM ORAN C"M State%f Alaska

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF TECHNICAL SEL
70: . _ patE:  October 12, 1981
Jim Anderson, Director
Division of Technical S”rv ALE Nno.  1290/1150
Dept, of Natural Resources '

TELEPHONE NO: 274-0142

FROM: Javan M. Beitinge: SUBJECT: SB 78
State Recorder

1. Effects of Bill: S3 78 incorporates some new concepts that make recording
laws simplier for the public. However, the “verall impact will require a
higher degree of judgement call on the. part of the recording office, will
require re-writing the data entry program at considerable cost, will re-
quire additional employees and equipment, and lower the integrity of the
system

Comments:  With no acknowledgement required on documents and affidavits
attached to copies, the potential for fraud is increased over today's
present system. The system is now in line with court cases and present
court administrative rules that were developed for the recording office

in past years. By recording plats, instead of filing, would place a

land title document in the hands of private individuals and would not
provide the public with adequate information so vital to the land records
system. Tax Liens could be recorded, but would require some changes in
40.19.040(b). Recording Class B documents would be a great expense to the
state in time, programming, additional.employees, equipment and space, and
would clutter the records with documents that do not provide constructive
notice for any purpose. This concept would only cause public indignation.

3. Proposed amendments: un page 2, Section 40.17.020(b) delete "in the

state division of forest, land and water management" and insert "Depart-
ment of Natural Resources" (this does not include plats). Page 3, Section
40.17.030(a)(4) delete the works "accompanied by or". Page 3, Section
40.17.030(a)(6) delete "accompanied by" and insert "include"; delete
"grant or". Page 3, Section 40.17.030(c) delete the entire statement.
(Some type of signature, acknowledgement or verification should be on each
document). Page 6, Section 40.17.090(a) Insert " and acknowledged" after
signed. Page 6, Section 40.17.090(b) Insert "and acknowledged" after signed.
Page 8, Section 40.17.090(10) (d) delete first "or" and insert "and". Page 9,
Section 40.17.110(a) insert "am: acknowledged" after signed. Page 10,
Section 40.17.110(b)(10) delete in its entirety(see present statute). Page
11, Section 40.17.110(b)(18) needs clarification. Page 12, Section 40.17.110
(b) (35) delete in its entirety, (this should be a document that is filed in
the recording office). Page 13, Section 40.17.110(b)(47) delete in its en-
tirety. (As there is no state tax and reference documents should be filed in
present system). Page 13, Section 40.17.110(b)(48) could ba recorded, but
Section 40.19.040(b) would need to be revised. Page 13, Section 40.17.110
(b)(50) delete in its entirety, (this is covered under the Uniform Commercial

' 'Code filings and should not be'a recording“dccument'under the recording office
in this bill). Page 17, Section 40.19.040(b) add "which must be noted in the
contents of the document”.



Page 17, Section® 3amending AS 34.15.010(a), delete in its entirety.

Page 18, Section 5amending AS 34.15.150, delete in its entirety.

Page 19, Section 6amending AS 44.37.025(c), consideration should be given
to the Division of Technical Services assuming the responsibilities now
assumed by the courts. All the ramifications should be addressed prior to
making changes. Besides Glennllen, Valdez, Seward, Kodiak and Sitka where
recording is done by the court, records are kept and made available to the
public in Haines, Skagway, Petersburg, Wrangell, Cold Bay, Aniak, Nenana,
Eordova, Dillingham and Naknek. . . vif.:
Alternative to SB 78 is to contract with someone to revise present statutes
and write regulations.

I have no idea what the fiscal impact would be but enclosed herewith is an
analysis prepared by Joe Burch April 4, 1981.

*

Pﬁge 19, Section 7, t;.-: following statutes should be deleted from the proposed
changes.

34.07.020, 34.07.030, 34.07.040, 34.07.050 (these reference the survey maps
and floor plans under the Horizontal Property Regimes Act. These documents
should be filed as plats as they have been in the past).

40.15.010, 40.15,020, 40.15.040, 40.15.050, 40.15.070 (these reference sub-
division plats which should be filed).

34.07.070 and 34.20.080 appear to be correct as written.

Page 19, Section 8, if acknowledgements are required 34.15.210 - 34.15.350
should not be repealed. 43.10.090 = 43.10.150 (Federal Tax L.ens should be
reviewed before repealing these statutes).

Page 19, Section 9, If bill is passed in its present form effective date
should be extended at least untii 19821



MEMOR

DEPARTMENT OF NATURAL RESOURCI
DIVISION OF TECHNICAL SERVICES

T0:  pavid Rogers DATE:
Special Assistant
Dept, of Natural Resources FILE NO:  H bQ (1981 Fisca ~ Notes)
TELEPHONE NoO:  263-2213
FROM N - .
Joseph C. Burch subject: SB 78 Fi.ecal Analysis
Deputy Director
Division of Tec ic "1 Services
1) Fiscal impact with no change in existing technology:
10-48-8-808 Recorder®s Office
$20.0 Contractual funds to rewrite and publish amended
and new recording procedures.
$10.0 RSA funds to Departement of Law to resolve change
over problems.
$20.0 Adveritizing funds to inform the general public
through newspapers and electronic media.
$50.0 TOTAL
2) Fiscal impact with no change in exiting technology:
Assumption:
a) Replace Court System assistance in Glennallen, Valdez, Kodiak,
Sitka and Seward with district vrecording office employees.
P) ir 1 costs above are appropriate.
10-48-8-808 Recorder®s Office
$ 50.0 //1 above
108.3 5 positions - Recording Clerk 1, range 8
5.0 travel
37.5 space, telephones, copier, etc.
60.0 general office supplies
9.0 equipment
$269.8 TOTAL






MEMORAfIb

M Stall of Alaska

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF TECHNICAL SERVICES
to- David Rogers DATE: April A, 1981
Special Assistant
Dept, of Natural Resources FILE NO: 1150 (1981 Fiscal Notes)
TELEPHONE NO: 263-2213
-
PROM  joseph C. Burch SUBJECT: 5B 78 Fiscal Analysis
Deputy DirectorJJ
Division of Tecmical Services

1) Fiscal impact with no change in existing technology:

10-48-8-808

$20.0
$10.0

$20,0

$50.0

Recorder®"s Office

Contractual funds to rewrite and publish amended
and new recording procedures.

RSA funds to Departement of Law to resolve change
over problems.

Adveritiz.ing funds to inform the g(.neral public
through newspapers and electronic media.

TOTAL

2) Fiscal impact with no change in exiting technology:

Assumption:

a) Replace Court System assistance in Glennallen, Valdez, Kodiak,
Sitka and Seward with district recording office employees.

b) # 1 costs above are appropriate.

10-48-8-803

$ 50.0

108.3

37.5

60.0

$269.8

Recorder®s Office

# 1 above

5 positions - Recording CJ.erk |1
travel

space, telephones, copier, etc.
general office supplies

equipment

TOTAL



l. REQUEST
Bill/Resolution No.

Title—A) act relating to recording and recordable dornmpnt-c
Requested bv.Rules Committee (for Code Revision Cnrmri”

Il. FISCAL DETAIL
Agency Affected

Program Category Affected.Department of Natural ftesonrces Manaopmpnt and Adm-tn-igfraHnn

W FISCAL NOTE

™

SR

Department of Natural Resources

nn)

Date 5-VI-fll

BRU, Program, or Subprogram(s) Affected Management s adm-nrrrai-inn;
(Note: If more than one budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES

100 PERSONAL SERVICES

200 TRAVFT.

200 .CONTRACTUAL

400 COMMODITIES
500 EOUIPMENT

600 LAND & STRUCTURES
.700 GRANTS. CLAIMS. ETC.

TOTAL

(Thousands of Dollars)

FY 81 .FYB82
0 0
0 0
50-0 0
0 0
0 0
0 0
0 0
50.0 0

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

50.0 0

OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I1l. ANALYSIS- (See Fiscal Note Preparation Instructions, Section I11)

FY 83

FY 84

Tnfcrmai--irm/ftprnrac.

*FY85

»

FY86

The contractual funds request are to rewrite and publish amended procedures and
This includes fu.:ds for

new recording regulations for Class A and B documents.
the Department of Law to resolve change over problems and review of new regulations

‘0 be promulgated.

Additionally are funds for advertising costs associated with adopting regulations,

informing the public of new laws for recording, and publishing a handout summary
of new recording procedures and requirements.

IV. DATE 5-11-81

Original: Legislative Finance

PHONE 263-2200

PREPARED BY Claud M. .Hoffman
AGENCY Pivision nf Technical Sprvirp-,

cc: Budget and Management
Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/79)

Mg-mfj



TJTLG INSURANCG AND TRUST
PI1ONGGR NATIONALTITLG INSURANCG

February 8, 1980

Mr. Robert J. Whisman

Senior Vice President

Alaska Title Guaranty Company
500 Sixth Avenue

Anchorage, Alaska 99501

RE: Alaska Code Revisions

Dear Mr. Whisman:

The Alaska proposal to revise the recording laws appears to be
one of many studies being made in the various states. The
National Conference of Commissioners on uniform state laws 1in
1977 drafted a proposal to modernize and unify legislation in
all states in regard to land titles. As of this date no state
has adopted any of the provisions thereof.

The above proposal was closely followed in the background study
in California prepared by James L. Blawie of Santa Clara Law
School. The intention of his study wan to chart out the specific
matters that might be covered in the project and suggest fhe
approach the California Code Revision Commission should take.
They are proceeding slowly on this study and are considering a
"marketable title act"” as their first area of interest. on
January 21, 1980, this proposal was forwarded to all title
company counsel for their suggestions as to alternate approaches
in dealing with.the various matters discussed in the background
study .

The proposals all seem to recommend the use of a system located

in a central place with facilities for a tract index system with
computer access points in each county recorder®s office. It is
assumed they will transmit the documents by means of a tele-copier
or something similar thereto. At the present time our company 1is
unaware of any system that would transfer documents satisfactorily
and in volume and that could be relied upon to operate on a day-to-
day basis without breakdowns. If a system is available at present
or in the immediate future it might prove successful 1in Alaska

bee -use of the low volume of recordings and the remoteness of

some recording districts. We are not totally convinced as to the
reliability of such a system or the need for it at the present

6300 Wilshiro Boulevard Los Angeles, California 90048 213 852 6000



Robert J. Whisman
February 8, 1980

Page 2

time in Alaska. If, however, the documents can be recorded in the
local recording office as is the practice now, the fact that they
will be transferred by telecopier to a central office should have
no damaging effect as long as the local recording office has a
copy thereof.

This system does not seem too practical in a high volume county
like Los Angeles as it would necessitate transmitting 1800 docu—
ments to the central office daily. This figure added to the re—
cordings of other California counties would entail a lot of daily
transmissions. It appears to be a duplication having all documents
in one central place and these same documents stcred in the various
recording districts also.

Paragraph 5, Section 40.17.0300f the Alaska proposal requires the
name of the person who presents the document for recording and the *
name of the person, in whose behalf it is to be recorded. It would
seem that the information "recorded at the request of" would be
sufficient.

a* 170 30

Paragraph 6/lrequires the mailing addresses for all parties who re—
quire an interest under the conveyance document. This could prove
cumbersome if there are a number of grantees and would necessitate
the adding of an additional page to the document. It is assumed
that paragraph (6) requires that the mailing addresses be recorded
with and be part of the conveyance document. The statements printed
on the document "after recording mail to" and "send tax statements
to” would accomplish more.

No attempt has been made to determine if the list of Class "A"
documents 1in Section 40.17.110 is complete but deeds of trust,
mortgages, release of mortgages and reconveyance do not appear

to be listed therein. The necessity of listing Class "A"™ documents
should be re-evaluated.

Section 40.17.120 contains the information necessary for a memoran—
dum of lease to be recorded but it did not mention the necessary

operative words to create a lease. The following matters should be
in the memorandum of lease:

1. The names of the lessor and the lessee and addresses

2. Operative words of lease from lessor to lessee

3. A description of the property leased

4. A recital indicating the transfer from lessor to lessee
is made subject to the terms, covenants and conditions

of:

a. A lease of specified date existing between the
parties



Robert J. Whisman
February 8, 1980

Page 3

The other items listed therein relating to commencement, termina-—
tion, right to extend, renew, right to purchase or right to pur—
chase the property, would all appear in the unrecorded lease and
would defeat the purpose of the memorandum. It would seem that
the rental 1 as necessary a requisite as the term of the lease
and that if uhe memorandum must contain one it must also include
the other. The apparent intent of the lessee in a memorandum of
lease is to disclose as little as possible of record to their
competitor and is entirely logical.

These are the only comments we wish to make at the present time
and would only suggest that Alaska proceed slowly on such an
encompassing change. As mentioned above, most of the states are
considering change but not in such a drastic fashion.

Very truly yours,

ftohn Weir
Assistant Vice President
Underwriting Practices

JW/bhb
cc\TSus



PIONEER NATIONAL
TITLE INSURANCE

Richard C. Mohler
Senior Vice President
Manager Northwest Region

February 8, 1980

Mr. Dickerson Regan, Consultant
Code Revision Commission

Alaska State Legislature

Pouch Y - State Capitol

Juneau, Alaska 99811

Dear Mr. Regan:

We have previously conversed by phone, concerning the
revision of the Alaska recording laws as proposed by the
Alaska Code Revision Commission. As 1 indicated in that
conversation, | have primarily two comments, the first
relating to the deletion of the requirement that instruments
or conveyances be acknowledged to be eligible for recording
arid second, the desirability of including a specific

® provision that no instruments or conveyances shall impart >
constructive notice with respect to land in Alaska, unless”
recorded as a Class A document®, as provided by the new
Chapter 17.

As to the elimination of the requirement that conveyances

be acknowledged, I think that all title companies will

be dismayed at the prospect ol: insuring titles through
document? that are not acknowledged or proved in some

manner. As you know, a title insurance policy covers

numerous off record risks including forgery and impersonation.
The notary®"s certificate of acknowledgment is about the

only assurance we have that the signature or execution of

any conveyance 1is authentic. We have no practical way of
determining the authenticity of documents which have been
recorded prior to our examination of title. Our policy

also insures against incompetency of parties and while the
notary"s certificate and acknowledgment by the grantor are
no proof of competency, they do provide some safeguard

NORTHWEST REGION

Pioneer National Title Insurance Company 719 Second Avenue Seattle. Washington 981CM 20G 223 7078



Mr. Dickerson Regan
February 8, 1980
Page Two

against physical or mental disabilities which would prevent
a grantor from appearing before the notary. Presumably,
most notaries and other officers taking acknowledgments
would be reluctant to certify the acknowledgment of a person
who was obviously mentally 1incompetent.

The presumptions in 40.17.090 are valuable but will be of
little assistance to any title insurer defending an insured
title once evidence has been presented that execution of a
conveyance is invalid or defective. As we read the statute,
the presumptions cannot be relied upon by a bona fide
purchaser.

The acknowledgment of the execution of a deed or other
conveyance before a notary public or other official adds
solemnity to a transaction that should not be entered, into
lightly or casually. A homeowner engaged in a poker game
will find it difficult to execute a deed to his home and
throw it into the pot if an acknowledgment of his signature
iS necessary. The requirement of an acknowledgment makes
it much more difficult to procure signatures by fraud or
coercion, especially where the party 1is sick, elderly, or
under the influence of alchoho].

We concede that 1in many cases certificates of acknowledgment
have not been the protection that they should be, and on
occasion, notaries have been particular.”".y careless about
establishing the 1identity of the person acknowledging a

signature. We have had many forgery losses where the
acknowledgment was in proper form, but where the notary was
negligent. There are, of course, a few cases where the

notary®"s signature has been forged, as well as that of the
party executing the document.

It is our opinion that the proper solution to the problem

is to increase the responsibilities of the officers taking
acknowledgments 1in order that third persons, as well as title
insurance companies, may have some reasonable assurance that
the execution of the document 1is authentic. In Alaska,
especially in the remote areas, there are numerous transactions
where a purchaser does not have the protection of title
insurance. We therefore believe it desirable, as a



Mr. Dickerson Regan
February 8, 1980
Page Three

protection to the citizens of the state, that they be able
to deal in real property with some assurance that documents
of record are genuine. It seems to us that one of the best
ways to accomplish this 1is to require a certificate of
acknowledgment and make the notaries and other officers
responsible for proper performance of their duties, either
by bonding requirements, civil jr criminal penalties, or

otherwise. A number of states, including California, have
in the past few years passed laws increasing the duties and
responsibilities of officers taking acknowledgments. We

therefore strongly recommend that the acknowledgment
requirement be retained in the law and that the function
and responsibility of the notary public be increased rather
than eliminated.

It appears to me, from reading the statute, especially

Sec. 40.17,080, that the wunderlying theory and purpose of

the statute A no require all conveyances to be recorded in
accordance wiL.i the statute, if they are to provide constructive
notice as to third parties. I had previously suggested a
provision to make it clear that no instrument would be
constructive notice as to third parties, unless recorded in
accordance with the provisions of the statute. At that time,

I of course, had in mind the Federal Register problem w “re
unrecorded public land orders and other documents published

in the Federal Register apparently provide constructive notice

as to Alaska real estate. For a number of reasons, which 1
will not go into here, 1 believe that such a result is
neither 1logical nor desirable. It must be remembered that,

while we are talking about the Federal Register, there might
well be other publications, Mnder state or federal law, which
might be held to be constructive notice under the same
reasoning as used in the Hahn case which held the Federal
Register was a public record giving notice. We are therefore
presented with a situation where no one in Alaska can be

sure that he can 1identify all records or publications which
impart constructive notice with respect to Alaska land. I
therefore strongly recommend that the new Act contain a
clearer definition and enumeration of ail documents and
conveyances which 1impart constructive notice and recommend that
they be limited to those documents and instruments recorded
pursuant to the new Act. It seems to me that the new Act
with its very broad definition of the term "convenyance", 1is
very close to that position, as presently written.
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Mr. Dickerson Regan
February 8, 1980
Page Four

Again, let me point out the fact that many transactions in'
Alaska do not have the protection of title insurance. It
seems inconceivable to me that a bona fide purchaser of land
in Alaska can lose his title even t.houch the records
maintained by the State do not disclose the adverse interest.
In my view this makes a mockery of Section 40.17.080.

We appreciate the opportunity to comment on the proposed
legislation and hope our comments will be of assistance.

Very truly yours,

Senior Title Counsel

JSW/mm

cc: Bob Wnisman, Anchorage
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DOCUMENTS TO BE RECORLJD

ernntee evidenced by its resolution of ac-
.".ptance attached to the deed or grant.
V political corporation or governmental
agency by a general resolution may au-
thorize an officer or agent to consent to
such deeds or grants. In that event tho
required consent of the grantee may be
evidenced by the written acceptance of
the officer or agent attached to the deed
or grant, together with n certified copy of
ibe resolution conferring authority upon
ibe officer or agent.”

The 1957 amendment rewrote tho sec-
tion.

The 1959 amendment In the first sen-
tence inserted "or resolution,” and in tho
second sentence inserted "if a" in lieu of
"the,” and inserted "i3 used, it.”

The 1959 amendment also inserted the
parenthetical material in tho body of tho
proposed form, not that placed under
blanks, and deleted tho former concluding
sentence which required a certified copy of

a resolution authorizing appointment of an
officer or agent to be recorded.

Validation: Section 2 of Stats.1959, c.
-133, p. 2371, provided aa follows: “Any
deed or grant conveying any interest in or
easement upon real estate to a political
corporation or governmental agency for
public purposes to -which is attached a
resolution of acceptance by the granteo
and which has been accepted for recorda-
tion during the period from September 11,
1957 to tho effective drto hereof, i3 here-
by validated n3 being a document entitled
to recordation provided that any such
deed or grant was in other respects ac-
ceptable for recordation. Any such deed
or grant that has been so recorded daring
such period shall impart and Bball be
deemed to have imparted from the date of
recordation, notice of its contents to sub-
sequent purchasers and encumbrancers.”

Derivation: Civ.C. 5 1153, amended by
Stats.1921, c. 143, 1. 143,

Library Raforences

Deeds Cr=S3.

Notos of

. In general

Parks in a subdivision wete uot dedicat-
ed to public use under Stnts.lUOI, 2SS,
requiring filing of map shewing lauds re-
served for public purposei and providing
(nr dedication of streets, ronds, alleys, and
highways uftor indorscmrut of nccepmnco
by governing body, whore mop filed in of-
fice of county recorder ftilcd to allow su-
pervisors' acceptance of Ilwd in tract for
park or any other public purpose, or to
ihow any land set aside for pnrk purpos-
es, and H'-pervisors merely accepted map,
which di i not constitute acceptance of
dedicated lands, uinco none wna shown on
(ace of mnp. Pcoplo- v. Rio Nido Co.
(1939) S5 P.2d 461, 29 0-A.2d 480.

In suit to compel carrying out of trust
under which city received tidchjids, judg-
ment requiring city to accept conveyance

S Z&L .
structive notice

(a)

C.J.S. Deeds §75.

Decision*

of groynes nrui strips of laud was erro-
neous. Mucheubergcr v. City of Santa
Monica (1929) 275 I\ 803, 200 C. 035.

Where, under contract of sale of land,
grantee was to pay 1922-1023 taxes, but
lieforo delivery of deed in escrow grantor
pnid first installment of tuxes, and in es-
crow instructions directed escrow holder
to hold $43.55 tor "tax adjustments,” and
grantee did not comply therewith, but un-
dertook to sottio tax "outside of escrow,"”
delivery of deed to grantee for acceptance
required by Civ.C. 5 1153 (repealed 1917.
Now this section), wna .insufficient to
pnss title and, there being no other deliv-
ery, deed noror took effect. Los Angeles

City HJgll School Dist. of Lon Angeles
County v. Quinn (1925) 231 I\ 313, 195
C. 377.

Documents recordable without acknowledgment; con-

The following documents may be recorded without acknowl-

edgment, certificate of acknowledgment, or further proof:

(1)

A judgment affecting the title to or possession of real proper-

ty, authenticated by the certificate of the clerk of the court in which

the judgment was rendered.
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(2) A notice of location of mining claim.

' (3) Certificates of amounts of taxes, interest and penalties due and
extensions thereof executed by the state, county, or city taxing agen-
cies or officials pursuant to Sections 2191.3, 2191.4, 6757, 7872, 3996,
10099, 11495,16063,16064,18881 through 18883, inclusive, 26161 and
30322 of the Revenue and Taxation Code, and Section 1703 of the Un-
employment Insurance Code, and releases or subordinations executed
pursuant to Sections 2191.4, 675S, 6759, 7873, 8997, 10100, 11496,
14307,14308,16066,16067,1SS84,18885,26162, 30323 and 30324 of the
Revenue and Taxation Code, and Sections 1704 and 1705 of the Unem-
ployment Insurance Code.

(b) Any document described in tills section, from the time it is
filed with the recorder for record, is constructive notice of the contents
thereof to subsequent purchasers and mortgagees. (Added Stats.1947,
C. 424, p. 1160 81, as amended Stats.1963, c. 1645, p. 3234, § 1; Stats.
1965, c. 413, p. 172S, §1.)

Historical Note

As originally enacted, this section read: Tho 1903 amendment rewrote tho sec-
"A judgment affecting tho tltlo to or tion.
possession of real property, authenticated T i> , .
by the certifies of the clerk of tho L 3,h. m

court iu which tho #'udgment was ren- . S n,nu c5sr

dcrcd, and a notice of location of muting ofl20 Unemployment Insurant
claim tany ho recorded without ncknowlcdg-Jodo were inserted by tho 1960 atnemi-
.munt, certificate of acknowledgment, or ¥ .

further proof." Derivation: Civ.C. § 1199, nmended by

StaU.1807.c. 91, p. 97, 33.
Cross References *,

Acknowledgment of instruments, seo Civil Code § 1180 ct seij.
Certifies ,e of acknowledgment, noa Civil Codo 35 11SS, 1181).
Judgment for possession of real property, seo Civil Coda 5 3375.
Judgments generally, see Code of Civil Procedure 5 674.
Judgments, manner of giving and entering, cue Codo of Civil Proceduro $ GG4 ct*Beq.
Mining claims,
Locating, generally, seo Public Resources Code 5 21101 et teq.
Recording of notice of location, seo Puhlic Resource - Codo 3 2313.

Law Review Commentaries . m
1905 nraendmcnt. Rev. of 19R5 Codo Leg. (ConLEduc. of Bur, 1905) psgo 138.
Library References
Mines and Minerals <€=>22 C-LS. Mines and Minerals 5 50.

Notes of Decisions

In general | "\ putlog title of bonn fide purchaser from
Mining claims 2 husband nu record owner, absent constrae*
tivn notice of pending divnrce iiuiL Stout
v. Gill (1930) 291 P. 4+0, 110 OA. +45.

t. In general Dlvorcii dacreu adjudging certiti i realty
Wife, adjudged ticpnrutc owner of realty separate property of wife, not recorded
in divorce decree, was estopped from dia- wliero laud was situated, could not affect

28
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enalties due and
ty taxing agen-
757, 7572, 8996,
Jisive, 26161 and
1703 of the Un-
wtions executed
r, 10100, 11496,
and 30324 of the
'05 of tlie Unem-

m the time it is
e of the contents
tdded Stats.1947,
3234, §1; Stats.

cnt rewrote the noc-

woriil "or xuborilinn-
u numbers "11307,
inployment Insurance
by Iliu 1005 amcud-

. 3 1150, amended by
>7, 3%

idure J GO1 ct seq.

2313.

1005) imgo 130.

Mineral* 3 5(5.

na fide purrhnacr from
owner, absent constnic-
dini: divorca nuit. Stout
I 1* HO, 110 C.A. 445.

adjudging certain realty
/ of wife, not recorded
dtualed, euuld not affect
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rights of itdo purchaser from hus-
bandasrec .u owner. Id.

2. Mining claims

Where conditionnl sales contract for
purchase of mining claims contained
agreement tliat contracting purchaser
should retain titlo to macliinery nnd
equipment subsequently installed as bis
own personalty with privilego of removal,
instrument was duly acknowledged and
recorded, and maduucry and equipment
were not on property when irrigation dis-
triefs Hen for assessments vested, district
was charged with constructive notico of
terms of reservation of titlo to machinery
and equipment nud was bound by tho
agreement. Oroville-Wyaudotte Irr. Dist-
\r/jiFord (1941) 118 P.2d 340, 47 C.Aid

IVhero plaintiff leased miniug macliinery
to bo attached to realty under written
rental agreement to mining company, sub-
scquertly owners of realty on which ma-
ehincry was placed took macliinery from
miuiug company and executed a deed of
trust covering real property, together
ewith "nil mining machinery, equipment
nnd fixtures, iu or about said real proper-

—§ 27283,

s 2/284

ty", nnd gnmteea in deed of trust bad do
knowledge of plaintiffs claim to machin-
ery, by recorded notice or otherwise, plain-
tiff's titlo to machinery would be subjccc

dpa « “owe* ‘be dtcd °f
/\*S‘eTM Z<
i -atm , -I- tia -ii-ju.

It being the duty of the county record-
or. under Stats.1897, p. 4S4, $ 120, to
record writings "permitted" by law to bo
recorded, and the recording of notices of
mining locations and proofs of labor
thereon being authorized by Civ.C. 5 1159,
as amended by Stats.1897, p. 97 (repealed
1947. Now this section), tho recorder
must account for tho fees thctefor. Kern
County v. Lee (1900) 01 P. 1124, 129 C.
30L

N
A county recorder is ndt bab'.cto fio
county for fees earned in rccordiug U0
tices of locatiou of mining claims, .lio
work being outside bis official dudes, such
records not beiug known to tho statute,
being regulated entirely by the mining dis-
tricts; and n county recorder is not coro-
polled to keep them San Bernardino
County v. Davidson (iSOO) 44 1* 059, 112
0. 503.

Effect of recording of notices of location of mining

claims prior to March 9, 1897
The record of ail notices of location of mining claims made prior to

March 9,1897 in the proper office
cate of acknowledgment, or other

without acknowledgment, or certifi-
proof, has the same force and effect

. for all purposes as if the notices had been duly acknowledged or proved

and certified as required by law.
L)

(Added Stats.1947, c. 424, p. 1100, 8

V,; Oariviliun: Civ.C. 5 1159, amended by Stats.1807, c. 04, p. 1)7.

* Mining claim*,

Cross Reference*

Locating, gennrnlly, see Public Resource* Coda 5 2301 et seq.

Itecordiug of notice of locatiou, see Public Itesources Codo 3 2313.

o' § 27284 Affidavits of work on mining claims

Affidavits showing work or posting of notices upon mining claims

may be recorded in the recorder’s

office of the county where the min-

ing claims are situated. (Added Stats.1947, c. 424, p. 1160, §1.)
derivation: Civ.C. 51159, amended by Smts.IS97, c. 94, p. 97.

Cross References

Affidavits of work performed, filing, see Public Resources Code 5 2315.
Notico of location of mining claim, see Public Itesources Code 55 2301, 2303.
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Notes of Decisions

1. In general

It being tbo duty of the county record-
er, under Stat3.1S97, p. 484, 5 120, to
record writings “permitted” by law to bo
recorded, and the recording of notices of
mining locations and proofs of labor

thereon being authorized by Civ.C ? 1109
(repealed. See, low, 272ST-2i. .4),
the recorder must account for the fees
therefor. Kern County 7. Lee (1900) 01
P.1124,129 C. 30L

8 27285. Enumeration of documents that may berecorded with-
out acknowledgments; effect of record

The following documents may
ment or further proof:

(a) Letters patent from the United Stales or from the State, exe-

be recorded without acknowledg-

cuted and authenticated pursuant to existing law.

(b) Leases for the development and extraction of minerals, includ-
ing oil and gas, in which the United States is the lessor, executed on be-
half of the United States by the Secretary of the Interior or by any oth-

'l er properly authorized officer or officers.

(c) Copies of interdepartmental letters or decisions of the Depart-
ment of the Interior or of any duly authorized officer or employee
therec f approving assignments or surrenders of such leases or incum-
brances thereon or canceling any such leases, certified by the Director
of the Bureau of Land Management of the Department of the Interior,

“or by any duly authorized officer or employee having the custody of

such letters of decisions.

(d) Copies of documents fded with the General Land Office of the
Department of the Interior or ir. any district land office executed and
acloiowlcged in a manner which would entitle them to be recorded and

“ll by which any interest in such leasee

or in the production thereunder is

conveyed, assigned, encumbered or quitclaimed, certified by the officer
or employee of the Department of the Interior having the custody of

such documents.

When a copy of any document so certified is recorded, the record
has the same force and effect as though it were the record of the origi-

nal document (Added Stats.1947.
Stats.1951, c. 511, p. 1659, §1.)

c. 424, p. 1160, § 1, as amended

Historical Note

Tho 1951 nmendmcut changed nubds. (c)
and (d) which previously read:

"(e) Copies of iuterdepartnjent'il letters
of the Department of the fntcrlo approv-
ing aurrendcrs of or canceling buc! enses
certified by tho Commissioner of tbs Gen-

30

eral Land Office of tbo Department of tho
Interior.

"(d) Copies of inntnimcnts filed with
tbo Commissioner of tbo General Lund
Office, executed nnd acknowledged in a
maimer which would cntiGo thcra to bo



