ALADKA

1 6 6 1

HILDIDIHATUKA]

S J S B

1

1

LUIVWII | rUJJI

S B 2 9

L T 1.DD



JAY S. HAMMOND

STATE OF A IFA SKA
OFFICE DF The jCvean: =
JUNKAU

January 28, 1981

The Honorable Patrick Rodey
Alaska State Senate

Pouch V

Juneau, AK 99831

Deac Senator Trodtry:

In reply to your letter concerning sunset of several
regulatory boards, 1°d like to furnish you the following
.information.

From the Governor®s perspective, the Collection Agency

Board (AS 08.24.011) 1is a board that might well be ter—
minated, and the Governor does not intend to introduce
legislation or take any effort to see that that particular
board is continued in force after June 30, 1980. As for

the Guide Licensing and Control Board (AS 08.54.010), the
Governor 1is very much 1interested in seeing that this board
is continued and has drafted legislation making some amend—
ments to the statutes relating to the Guide Licensing and

Control Board. This particular piece of legislation should
be in completed form relatively soon and wiil be ready for
introduction. As to the Board of Governors of the Alaska

Bar Association (AS 08.08.040), the Governor believes that
mt is appropriate that this board be continued. As you
may be aware, there has been some discussion in the past
as to whether or not there should be a lay person on the
iDoard; this is”he Legislature to determine. Certainly

it is appropriate that the board be continued. As to the
Board of Welding Examiners (AS 08.99.010), the Governor
will not be submitting legislation for the continuation of
this board.

I would be pleased to discuss this with further, should
you wish.

Sincerely,

y

Keith W, Specking
Legislative Assistant
to the Governor
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In reply to your letter concerning sunset of several
regulatory boards, 1°d like to furnish you the following
information.

From the Governor®s perspective, the Collection Agency
Board (AS 08.24.011) 1is a board that r.ight well be ter—
minated , and the Governor does net intend to introduce
legislation or tale any effort to see that that particular
board is continued in force after June 30, 1980. As for
the Guide Licensing and Control Board (AS 08.54.010), the
Governor 1is very much interested in seeing that this board
is continued and has drafted legislation making some amend—
ments to the statutes relating to the Guide Licensing and
Control Board. This particular piece of legislation should
be in completed form, relatively soon ar.d v/ill be ready for
itiroducticr.. As to the Board of Governors of the Alaska
La;; Association (AS 03.08.040), the Governor believes that
i is appropriate that this board be continued. As you
may be aware, there has been some discussion in the pas"t
as to whether or not there should be a lay person on the
board; this is{yl;he Legislature to determine. Certainly
it il appropriate that the board be continued. As to the
of Welding Examiners (AS A7.99.010), the Governor
w-.il not be submitting legislation fcr the continuation of
this board.

I would be pleased to discuss this with further, should
you wish.

Sincerely,

Nc-wkF A JjooCKinc
Legislative /Assistant
the Governor
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January 7, 1981

The Honorable

Patrick M. Roc@y
Alaska State Senate
State Capitol Building
Pcuch V

Juneau, Alaska 99811

Dear Senator Rodey:

The enclose 1 is the? material the Alaska Bar Association pre—
pared last year in response to the House Judiciary Committee®s
request for information concerning the Bar®"s functions and activ—
ities. Kevin Bruce, who has seen this material, asked that you
be provided with a copy. While the majority of the information
provided 1is still useful, please realize that the Association has
undergone a number of substantial changes over the last year ai.d the
information does not clearly reflect what | would charact \ze as the
recent advances made by the Association.

Specifically, the Board of Governors of the Alaska Br is
worked to guarantee that complaints against attorneys are, never
possible, much more quickly processed. In addition, the Be has
gone on record as not opposing a controlled audit of its con iential
records by the legislature. Further, the Board 1is continual.i refin—

ing its admissions processes and, in light of recent "liberalizing”
decisions by the Alaska Supreme Court in this area, the Board 1is
reviewing a number of residency issues that are integral to the Bar
as we know it. These are matters which the Association dealt with
throughout 1980, and the impact of those decisions and changes are
not reflected in the statistics compiled by the Bar staff for the
House Judiciary®"s sunset review of the Association.
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I enjoyed meeting Mr. Bruce, and look forward to assisting ycu
and your staff during the upcoming legislative session.

On behalf of the Board of Governors, 1 would like to thank ycu
for the time you took to meet with some of the Board members in early
December, and ! know that your words have left the Board feeling con—
fident that the Association shall emerge from this session with the
sun overhead.

Respectfully,

ALASKA BAR ASSOCIATION

Randall P. Burns
Executive Director

wj
Enclosure

CC: Board of Governors
Marvin S. Frankel, Bar Counsel



Alaska Jilate legislature

Senate
Committee on judiciary Pouch v
. . State CaEitol
Official Business Juneau, Alaska 99811

January 19, 1981

Mr. Randall P. Burns
Executive Director
Alaska Bar Association
P.0. Box 279
Anchorage, AK 99510

Dear Randall;

Thank you for forwarding the material previously prepared
for the 1980 House Judiciary Committee. I"m sure it will be
helpful to the committee 1in its deliberations.

Senator Rodey has assured me that Senate Bill 11 will be a
priority item in his committee, so I"m sure we will be
speaking soon.

Thanks again.

Si

Committee Aid

KB/ds



Alaska Jitaie Jlitxsicdntt

House of Representatives

Committee on $udicUry Pouch V

State Ca

Official Business Juneau, Alas
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March 12, 1980

The Honorable Terry Gardiner
Speaker of the House

Alaska State Legislature
Pouch Y, State Capitol
Juneau, Alaska 99811

Dear Mr. Speaker:

In compliance with AS 44.66.010 - 060 and referral bv the
Speaker of the House on January 15, 1980, the House Judi-
ciary Committee has conducted a review of the Alaska Bar
Association. By letter of July 31, 1979, the Speaker had
notified the Committee of the forthcoming referral, there-
by permitting advance work to be done during the interim
between legislative sessions.

The Alaska Bar Association has taken the position "that
it is nott a ggansmand"isalLl.X is not subiec tfto*

/ Ithe Sunset review proce ss T he Association refused the

Legislative Auditor access to some of its records; there-
for no performance audit has been conducted.

On November 7, 1979 the Committee requested information on
87 points; by letter of January 30, 1980 and a 71-page
booklet, The Alaska Bar Association, February 1980, the
Association answered completely”73 of the 87 points.
Another 13 points were addressed by the Alaska Bar Associ—
ation, but were not answered completely because of stated
lack of adequate or feasibly retrievable information. On
one point, a request for a copy of the card Index on dis—
cipline, the Alaska Bar Association refused to reply,
stating that it could not release this confidential infor—
mation to the House Judiciary Committee.

In addition to receiving testimony during interim hear —
ings , the Committee held 2 hearings to receive public
testimony in Juneau. Also, 2 teleconference hearings

were held to obtain testimony from Anchorage, Fairbanks,
Kodiak. Valdez, Ketchikan, Sitka and Nome. Written testi—
mony was received from 6 persons ar.d the Kenai Peninsula

l?

itol
a 99511
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Bar Association. Oral testimony was received from about
15 persons. Witnesses included the president, president—
elect, two former presidents, and three members of the
present Board of Governors of the Association; the Om—
budsman, and a number of attorneys.

The Alaska Supreme Court has delegated no the Association
the responsibility for admissions and discipline, and by
statute the Association may propose court rules or rule
changes. All attorneys practicing in Alaska are required
to be members of the Association, and to pay dues (nw
$180.00 per year). Statutory authority is AS 08.08.010 -
250, commonly called the Integrated Bar Act, and some
members of the Bar seem to feel that authority also re—
sides in the inherent power of the Alaska Supreme Court.

The Committee found that the Association 1is conducting a

number of worthwhile activities. Unfortunately, it is not
clear that most of these are benefiting the general public
as opposed to Association members. (If, as it claims, the

Association is not a State agency, it would be under no
obligation to benefit the general public.)

In some ways one of the most disturbing revelations was
the extent to which attorneys form a closed corporation.
The Association comprises *11 attorneys 1in the State®, NO
only its members may pract*Tce~Inw, i1t is in charge of
admissions to the Bar and of discipline of its members,

it nominates the three attorneys “who sit on the Judi ;al
Council, which in turn sends judgeship nominees to the
Governor, judges must themselves be attorneys, and the
Association furnishes nine members of the Board of
Directors of Alaska Legal Services Corporation. Only in
the disciplinary hearing and attorney fee review commit—
tees is there any lay presence. There seems to be at
present no provision for the exercise of supervisory "re—
sponsibility by the elected representatives of the people.
The position of the Court System on the Alaska Bar Asso—
ciation sunset is included as an appendix to this report.

The Committee received more complaints and more testi—
mony on the subject of Bar examinations than ori any other
subject: related to the Alaska Bar Association. A majcr
defect in the administration of the Alaska examination 1is
that it is prepared and graded by persons who, while
skilled attorneys, are amateurs in testing. Professional—
ism is needed in both the preparation and grading of the



Mr. Speaker -3- March 12, 1980

examination to ensure that the examination will score
persons only on relevant factors. The training of the
preparers and graders should be financed by the income
derived each year from the administration of the bar
examination (about $16,000 anticipated in 1980, not iIn—
cluding the costs of any litigation which may arise from
the examination).

There appears to be no discrimination against women 1in
the Alaska Bar Association. Alaska has one of the high—
est percentages of women lawyers 1in the United States
and, specifically, the highest percentage of women on

its Board of Governors. In fact, the president of the
Alaska Bar Association 1is a v;oman.

Although no apparent preference for non-minorities 1is
shown, there is a disparity in the numbers of minorities
versus non-minorities in the Alaska Bar Association.
Ethnic minorities are poorly represented in the Alaska
Bar Association. Present membership from these ethnic
groups 1is as follows:

Alaska Native 5
Black Vil
Asian-American 7
Hispanic r

To the best of our knowledge, 12 Native people have been
admitted to the Alaska Bar since Statehood. The only
reliable statistics available are those reflecting cur—
rent membership. Because the problem of low representa—
tion of minorities 1in the Alaska Bar Association has not
been addressed adequately in the past, reasons for this
situation cannot be determined at this time.

The Judiciary Committee recognizes that the percentage
of minorities failing the Alaska bar examination, com—
pared with the percentage of non-minority persons fail—
ing, 1is disproportionately high. The Committee believes
that this disparity may be caused in part by cultural
factors.

The Committee does not believe that the Alaska Bar Asso—
ciation intends to discriminate against minorities. The
Committee commends the Board of Governors®" Legal Educa—
tional Opportunities Committee for its work 1in gathering
statistics regarding minorities in the Alaska Bar Asso—
ciation. The Committee urges the Board of Governors to
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continue this work so that accurate minority pass rates
may be established.

The Committee urges the Board of Governors to develop a
program which will speak to the statistics reflecting
minority representation in the Alaska Bar Association
and the apparently low percentage of minority and non—
minority individuals who pass the bar examination.

The Committee urges the Board of Governors to be aware
of the disparity in minority participation.in the bar
and to direct its Committee of Bar Examiners to contin—
ually scrutinize the preparation and grading of the
examination for possible cultural biases.

The Committee urges the Board of Governors to look into
establishing some other criteria for evaluating an iIn—
dividual®s competency to practice law in the State.

When, after completion of testimony, the Committee began
its deliberations, the diversity of opinion was clearly
evident. Apparently no one believed that the Alaska Bar
Association should be extended for the maximum four
years. Some members wanted to treat attorneys like
other professionals, with a board to handle admissions
and d Bcipline; others preferred to make the Supreme
Court directly responsible for those functions; and a
third group preferred a short extension together with
appropriate statute changes. The last viewpoint was
finally adopted.

Findings required by AS 44.66.050(d) follow:

(1) an identification of the problems or the
needs that the programs ar.d activities of the board,
commission or agency are intended to address ;

Finding: The Alaska Bar Association 1is intended to
address the need for admission and disci—
pline of attorneys in the State.

(2) a statement, to the extent practicable,
of the objectives of the program of the board, com—
mission, or agency program, and its anticipated
accomplishments;

Finding: The objectives are to upgrade the Bar 1in
terms of education, competence, and
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professionalism of its members, and to
perform some services for the general
public.

(3; an identification of any other programs
having similar, conflicting or duplicate objectives;

Finding: There are no other programs having similar
or conflicting objectives.

(4) an assessment of alternative-methods of
achieving the purposes of the program;

Finding: The responsibilities could be turned over
to .he Supreme Court or to a professional
board in the Division of Occupational
Licensing. The Committee has considered
these alternatives but believes that they
are not feasible at"this time.

(5) an assessment of the consequences of eli—
minating the board, commission or program and
consolidating its activities with another program,
or of funding it at a lower level;

Finding: The -Association could not be eliminated
unless some other agency were responsible
for the functions.

(6) a justification for the recommended con—
tinuation or extension of the board, commission or
program, and an explanation of the manner in which
it avoids duplication of or conflict with other
efforts;

Finding: The extension of the Association for one
year will permit time for a more thorough
review and there is no duplication of other
efforts.

(7) any other information which, in the opinion
of the committee, would improve the performance of
the board, commission or agency with respect to its
representation of and responsiveness to the public
interest;

Finding: Information which would improve the per—
formance of the Association is included in
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other portions of this report or in legis—
lation to be introduced by the House
Judiciary Committee.

The House Judiciary Committee finds that:

(1) The Alaska Bar Association should be extended
until June 30, 1981.

(2) Statutory changes are needed in the public
interest. The Committee will propose a bill
"incorporating these changes.

Charles H. Parr, Chairman

Hals A. Anderson, jr.

Ramona L. Barnes

Frea E. Brown

Thelma Sue .0lat

Hugh Malone.

Terry Martin

Patrick M. 0"Connell

Randy Phillips



Alaska Jitale 7Megislature

Senate
Committee on Judiciary Pouch v
. . Stole CaEitoI
Official Business Juneau, Alaska 99S11

JOINT MEETING
OF
SENATE & HOUSE JUDICIARY COMMITTEES

Monday, February 16, 1981

AGENDA

CALL TO ORDER

SB 11 "An Act continuing the existence of the Board of
Governors of the Alaska Bar Association; and
providing for an effective date.”

- William B. Rozell, President
Alaska Bar Association

Brief overview of the Alaska Bar Association
Board of Governors®" activities.

SB 29 "An Act relating to nuclear materials.”

Adoption of Committee Substitute.

RECESS
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**/ r wers. Most importantly, it sets out who may practice lav/ in

/ -jaska (A.S. 08.08.210), makes unlawful practice a misdemeanor (A.S.
08.08.230) and provides for Supreme Court review of disciplinary
proceedings 0F the Alaska Bar Association. (A.S. (C8.08.220) A.S.
08.08..205 and .207 1is an attempt by the legislature to allow certain
persons who have not graduated from an accredited law school to take
the bar examination and be admitted to practice in Alaska. These
particular sections, lowering bar admission standards, have never
been approved by the Supreme Court, and are probably an invalid
attempt by the legislature to invade the matter of bar admissions -
a matter which is within the jurisdiction of the Alaska Supreme

Court.
I. A. ALASKA SUPREME COURT:

Ihe Alaska Supreme Court has the inherent power over the

practice of law, and the suspension and disbarment of attorneys.

In re McKay, 416 P.2d 823 (Alaska 1964) *ps the vehicle for the

court to set forth xts inherent power and displace the legislature!

power over the practice of law in Alaska. Until McKay, the

legislature controlled the practice ct law and the Board of

Governors had jurisdiction over attorney activities. (See
.08.08.220) The Supreme Court now makes all determinations
“"relevant to qualifications of attorney practice.

From time to time, the legislature interferes in the practice

of law in Alaska. Attempts are made from time to time to enact
legislation amending the Bar Act, requiring that non-lawyers be
on the Board of Governors, or admitting the wife of one of the
legislators to the practice of law. These generally do not
succeed, although in 1976, the legislature enacted a law allow—
ing substituted education in lieu of graduation from an ABA-
approved law school. (A.S. 08.08.205-207) This law has never

V' been implemented.

Over the years, the Bar Rules have been developed to set forth
the relationship between the Court and the Bar Association. In
1976, a severe confrontation occurred over the right to take

the bar exam. In Application of Sullivan, 551 P.2d 531 (June
14, 197G), the Court (in a 3-2 decision with a strong dissent)
allowed an applicant who had filed late to take the bar examina-—
tion, reasoning that the court had the inherent power to do so,
and there were special circumstances in the case. As recognized
by the dissent, the decision was directly contrary to a previous
decision of the court two years before with respect to another
applicant, and, more importantly, was directly contrary to the
Bar Rules, and the relationship between the Bar Association and
the Court as set forth in Bar Rule 60(b), which requires rule
amendments to be approved by the Board of Governers prior to
being adopted by the Supreme Court.

B. TRIAL COURTS:

The Superior Court 1is the trial court of general jurisdiction.
It, and the Supreme Court, are created by the Alaska Constitution,
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State of A laska
OFFICE OF THE GOVERNOR

Juneau

January 28, 19Si

The Honorable Patrick Rodey
Alaska state Senate

Touch V

Juneau, AK 99811

Dear Soj-vateir”™Rochjy:

In reply to your letter concerning sunset of several
regulatory boards, 1°d like to furnish you the following
information.

From the Governor®s perspective, the Collection Agency
Board (AS 08.24.011) 1is a board that might well be ter—
minated, and the Governor does not intend to introduce
legislation or take any effort to see that that particular
board is continued in force after June 30, 1980. As for
the Guide Licensing and Control Board (AS 08.54.010), the
Governor 1is very much interested in seeing that this board
is continued and has drafted legislation making some amend—
ments to the statutes relating to the Guide Licensing and
Control Board. This particular piece of legislation should
be in completed form relatively soon and will be ready for
introduction. As to the Board of Governors of the Alaska
Bar Association (AS 08.08.040), the Governor believes that
it is appropriate that this board be continued. As you
may be aware, there has been some discussion in the past
as to whether or not there should be a lay person on the
board; this is”™he Legislature to determine. Certainly

il: is appropriate that the board be continued. As to the
Board of Welding Examiners (AS 08.99.010), the Governor
will not be submitting legislation for the continuation of
this board.

I would be pleased to discuss this with further, should
you wish.

Sincerely,

Keith W. Specking
Legislative Assistant
to the Governor






COMMITTEE REPORT
SENATE

FURTHER: None
1/29/81
Date: February 17, 1981
Mr. President:

The Committee on JUDICIARY has had SB 29

nuclear materiala

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ 1 do pass [ 1 donot pass

v 1 do pass with attached amendments(s)

[ ] same title
x 1 replace with CS for : 9 "An Let relating to nuclearj J new title

materials.”
and recommends
L 1] AND attaches a "Letter of Intent” [ 1 New Fiscal Note

[ 1 reports it back without recommendation

[ 1] referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:
/*
*t .
CHATRMAN

S 60 (Rev. 12/78)



committee,; report

SENATE

FURTHER: Judiciary

4/15/79
Date: *o/.%
Hr. President: )
HEALTH, LSUCA7I0:; 1
The Committee on SOCIAL, SiI?.% has had £1 209

cis-osal of nuclear vasre r.=ceris,

under consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

[ 1 do pass I ] do not pass
1] do pass with attached amendments(s)

[ ] same title
1] replace with CS for [ ] new title

and recommends
I ] AND attaches a "Letter of Intent” [ ] New Fiscal Note

[ "eports it back without recommendation

1 1 referred to the Committee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER RECOMMENDATIONS:
J?.
/ i~ 4
/ 7/ ;u Ld

S CHAIRMAN
S 60 (Rev. 12/78) ’-_'5 I/" -



BY SENATE RESOURCE™ COMMITTEE

SENATE BILL No,  sb 29
HOUSE BILL No,

Page: 1 Line: 27
Add new section 2
*Sec. 2 AS 18.45 is amended by adding a new section to read:
Sec. 18.43.027. TRANSPORTATION OF NUCLEAR WASTE MATERIAL.
The transportation of nuclear waste material 1in the state, except

for purposes of disposal outside the state, 1is prohibited.

Add new section 3
3Sec. 3 AS 46.03 .250 1is amended to read:

Sec. 46.03.250. AUTHORITY. The department shall adopt
regulations establishing standards governing the discharge of
low level radiation [RADIONUCLIDES] to the air, water, land and

subsurface of the state.

Add new section 4
*Scc. 4 AS 46.03.260 1is amended to read:

Sec. 46.03.260. USE OF ATOMIC RADIATION. A person who
conducts an operation which results in the discharge of low
level rNCintion [RADIONUCLIDES] to the air, water, land or
subsurface land of the state must obtain a permit from the

department before cemr.er,ing the discharge.

rej:ilep. all subsequent sections in the bill accordingly
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AMENDMENT TO S .M. 29

SECTION

Notwithstanding any other provision of law, nothing 1in
Sections 1-6 of this bill shall apply to the exploration for, or

the extraction and milling operations of uranium ore.

EXPLANATION

The legislation 1i/s its present form will adversely affect
the futu-e of wuranium mining 1industry in the State of Alaska 1in
several respects. This amendment merely 1insures that no ambiguity
in the law will be read so as to preclude the growth of a uraniunm
mining industry in the state. Without an express"*exempt ion for the
operation of uranium mines and mills, the sections in the bill that
govern nuclear fuel production facilities could be read to apply to
uranium milling operations, thus 1imposing onerous burdens on the
mineral ex{raction portion of the industry. Similarly, uranium
mill tailings are subject to special rules under the federal Solid
Waste Disposal Act. However, S.B. 29 1in 1its present form 1imposes a
dual regulatory system by vregulating 1low 1level nuclear waste and
hazardous wastes. Uranium tailings will most Ilikely be 1low level
nuclear waste. Without clarification 1ihe wuranuim extraction 1in—

dustry will be subject to two duplicative sets of rules.



By senate resources committee

SENATE BILL No,  sb 29
HOUSE BILL No. .

Page: i Line: 27
Add new section 2
*Sec. 2 AS 18.45 is amended by adding a new section to read:
Sec. 18.45.027. TRANSPORTATION OF NUCLEAR WASTE MATERIAL.
The transportation of nuclear waste material 1in the state, except

for purposes of disposal outside the state, 1.1 prohibited.

Add new section 3
*Sec. 3 AS 46.03.250 is amended to read:

Sec. 46.03.250. AUTHORITY. The department shall adopt
regulations establishing standards governing the discharge of
low level, radiation [RADIONUCLIDES] to the air, water, land and

subsurface of the state.

Add new section 4
*£ac. 4 AS 46.03.260 is amended to read:

Sec. 46.03.260. USE OF ATOMIC RADIATION. A person who
conducts an operation which results 1in the discharge of low
level radiation [RADIONUCLIDES] to the air, water, land or
subsurface 1land of the state must obtain a permit from the

department before commencing the discharge,

RENUMBER ALL SUBSEQUENT SECTIONS IN THE BILL ACCORDINGLY



AMENDMENT

Offered in the SENATE: By: judiciary.
To: SENATE BILL No, LLit
HOUSE BILL No,
Page: Lin @ jmmeme weeerercemnene

Page 1, line 13:
After "Conservation"™ 1insert "to construct the facility
on land designated by the legislature under (©b) of

this section".

Page 1, after line 13:
Insert
"() The legislature shall designate by law the
land in the state on which a nuclear fuel production,
utilization, reprocessing or disposal facility may be

located."

Page 1, line 14:

Change "(b)" to "(¢) "



394-72270-1
A NUCLEAR PLANT ACCIDENT COULD KILL 50,000 PEOPLE,
DAMAGE $17 BILLION WORTH OF PROPERTY OVER A 600,000
SQUARE MILE AREA, & INFLICT AN UNTOLD NUMBER OF
INJURIES & GENETIC MUTATIONS-& IT COULD HAPPEN TODAY!

PETER FAULKNER

PAUL'R EHRLICH



ANCHORAGE DAILLY NEWS, February 24, 1981
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ANCHORAGE DAILY NEWS,

February 25, 1981

Nuke safeguard:
a good proposal

Among the worries Alaskans ought not face in this
perilous world is the fear of accident resulting from use
of nuclear power. Sometimes geographical isolation and
sparse population are blessings in disguise; in this case
Alaska is fortunate to afford the luxury of insulation
from the nuclear power dilemma.

That 3 why many will applaud the action of the state
senate Monday to seek a ban on construction of nuclear
reactors and on storage or transportation of nuclear
waste in the state.

The ban would not be absolute. Medical and research
uses for low-level radioactive materials would be permit—
ted, if state-approved guidelines are maintained. Nuclear
projects, moreover, coitld be undertaken — but only with
prior approval of the legislature and the state Depart—
ment of Environmental Conservation.

But. such requirements force the debate into the public
forum where it belongs — and efOre nuclear facilities
are in place. Citizens must reserve the right to express
their attitudes toward nuclear industry through the
political process before the industry arrives.

Americans elsewhere may be forced — against their
best instincts, we suspect — toembrace increased use of
nuclear power over the next few decades. Surviving the
20th Century in peace and security may require running
the terrible risk of letting the nuclear genie out of its
ljottle, despite the real fears many people feel in the
wake of the Three Mile Island disaster.

But Alaska is blessed with tremendous fossil-fuel
reserves and hydroelectric power potential - easily
enough to serve the state"s power needs without need for
nuclear power. The senate 3 action is a commonsense!
reflection of that fact, and we can only hope the Alaska
House of Representatives follows suitwithout delay.



DAILY NEWS MINER-FAIRBANKS, February 23,

1981

Bill banning nuclear
activity passes Senate

JUNEAU (AP)-The Senate voted
todai to ban nuclear fuel facilities in
Alaska, as well as the storage or
disposal of high-level nuclear waste,
unless specifically authorized by the
Legislature,

The legislation (CSSB29), approved
by a unanimous vote, also would
prohibit transportation of high-level
nuclear waste In the state, except when
transporting the waste outside Alaska
for disposal.

Under tne bill, a nuclear fuel
Productlon facility or waste dlsFosaI
acility could not be built in Alaska
unless the Legislature specifically
designated, by law, a site for the
facility. In addition, a facility would be
required to obtain a permit from the

Department of Environmental Con-

servation.

The bill also stipulates that
regulations adopted by the department

ﬁovermng issuance of a Bermlt would
ave to be approved by both the
municipality, with jurisdiction over the
progosed facility and the governor.
The bill differentiates between high-
level and low-level nuclear waste. The
measure directs DEC to adopt
regulations defining low-level radiation
and establishing standards for the
discharge of low-level radiation and
other nuclear waste material which
does not constitute a threat to public
health and which may be stored or
disposed in the stale.

he department also would be
required, under the bill, to establish
procedures for the storage and disposal
of radioactive materials used In
medicine, education or scientific
research, which are not considered
hlgﬁh-level waste.

he bill sponsored by Senate
President Jalmar Kerttula, D-Palmer,
now goes to the House. »



ANCHORAGE DAILY NEWS,

February 24,

1981

Senate passes nuclear ban bill

Our Juneau bureau

JUNEAU - The Alaska Sen—
ate voted unanimously Monday
to ban construction of nuclear
reactors and high-level nuclear
waste or storage sites in the
state unless the projects are
approved inadvance by the full
legislature.

The bill, wliich now goes to
the state House, also would
prohibit transportation of high-
level nuclear waste material
within Alaska, except for the
purpose of disposing of the
waste outside the state.

The bill (CSSB29) says a
“fiuclear fuel production, utili—
zation, reprocessing or disposal
facility’” can T be huilt unless
the legislature has passed a
law designating a site for the
fecility.

The bill also would require a
nuclear facility to obtain a
permit from the state Depart—

[\ ai

the governor also would have to
approve any such permit, ac—
cording to the measure, wliich
passed the Senate 18-0.

But under the hill, prior
legislative approval wouldn T
be necessary for transportation
of such low level radioactive
material as used in medicine,
education or scientific re—
search, providing the materials
are stored and disposed of ac—
cording tostate regulations.

The measure would order
the DEC to set those standards

ment of Environmental Conser— - defining “fuclear waste ma —

vation (DEC) Municipalities
containing a potential site and

terial which does not constitute
a threat to public health or

safety””and setting procedures
forgstgrage and disposal of the
low level materials.

Sen. Pat Rodey, D-Anchor-
age, said he has received as
much mail on the nuclear mea —
sure as on any other hill, and
that he felt there “fis much
public concern”” over dealing
wi'th radioactive materials.

Alaska lias no commercial
nuclear reactors, but Senate
President Jay Kerttula, D-
Pnlmer and prime sponsor of
tin® Senate nuclear bill, said
state officials are looking into
any possible nuclear storage by
the military inthe state.

The Hanford nuclear dispos—
al site in Washington state cur—
rently handles much of the
nation 3 nuclear waste, but un—
der a new Washington law, no
more nuclear waste can be sent
into that state after July 1
unless a compact Is signed
between Washington and the
state shipping the materials.



Nuke saf_eg uard:

W .

a good proposal

Among the worries Alaskans ought not face in this
perilous world is the fe.tr of accident resulting from use
of nuclear power. Sometimes geographical isolation and
sparse population are blessings in disguise; in this case
Alaska is fortunate to afford the luxury of insulation
from the nuclear power dilemma.

That 3 why many will applaud the action of the state
senate Monday to seek a ban on construction of nuclear
reactors and on storage or transportation of nuclear
waste in the state.

The ban would net be absolute. Medical and research
uses for low-level radioactive materials would be permit—
ted, if state-approved guidelines are maintained. Nuclear
projects, moreover, could be undertaken — but only with
prior approval of the legislature and the state Depart—
ment of Environmental Conservation.

But such requirements force the debate into the public
forum where it belongs - and before nuclear facilities
are in place. Citizens must reserve the right to express
their attitudes toward nuclear industry through the
political process before the industry arrives.

Americans elsewhere may be forced — against their
best instincts, we suspect — to embrace increased use of
nuclear power over the next few decades. Surviving the
20th Century in peace and security may require running
the terrible risk of letting the nuclear genie out of its
bottle, despite the real fears many people feel in the
wake of the Three Mile Island disaster.

But Alaska is blessed with tremendous fossil-fuel
reserves and hydroelectric power potential - easily
enough to serve the state 3 power needs without need for
nuclear j>ower. The senate3 action is a commonsense
reflection of that fact, and we can only hope the Alaska
House of Representatives follows suit without delay.



Bill banni
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clear

I P
.. Yty passes enate

JUNEAU (AP)-The Senate voted
todai to ban nuclear fuel facilities in
Alaska, as well as the storage or
disposal of high-level nuclear waste,
unless specifically authorized by the
Legislature.

The legislation (CSSB29), approved
by a unanimous vote, also would
prohibit transportation of high-level
nuclear waste In the state, except when
transporting the waste outside Alaska
for disposal.

Under the bill, a nuclear fuel
Productlon facility or waste dlsPosal
acility could not be built in Alaska
unless the Legislature specifically
designated, by law, a site for the
facility. In addition, a facility would be
required to obtain a permit from the

Department of Environmental Con-

servation.

The hill also sti%ulates that
regulations adopted by the department

ﬁoverning issuance of a Bermit would
ave to be approved by both the
municipality with jurisdiction over the
proposed facility and the governor.

The bill differentiates between h|19h-
level and low-level nuclear waste. The
measure directs DEC to adopt
regulations defining low-level radiation
and establishing ‘standards for the
discharge of low-level radiation and
other nuclear waste material which
does not constitute a threat to ji:hlic
health and which may be stored or
disposed in the state.

he department also would be
required, under the bill, to establish
procedures for the storage and disposal
of radioactive materials used in
medicine, education or scientific
research, which are not considered
h|grh-levellwaste.

he bill sponsored by Senate
President Jalmar Kerttula. D-Palmecr.
now goes to the House. *



ANCHORAGE DAILY NEWS,
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Senate passes-nuclearb an bill

Our Juneau bureau

JUNEAU - The Alaska Sen—
ate voted unanimously Monday
to ban construction of nuclear
reactors and high-level nuclear
waste or storage sites in the
state unless the projects are
approved in advance by the full
legislature.

The bill, which now goes to
the state House, also would
prohibit transportation of high-
level nuclear waste material
within Aiaska, except for the
purpose of disposing of the
waste outside the state.

The bill (CSSB29) says a
“fiuclear fuel production, utili—
zation, reprocessing or disposal
facility”” can™t be huilt unless
the legislature has passed a
law designating a site for the
facility.

The bill also would require a
nuclear facility to obtain a
permit from the state Depart—
ment of Environmental Obser —
vation (DEC). Municipalities
containing a potential site and

the governor also would have to
approve any such permit, ac—
cording to die measure, which
passed tee Senate 18-0.

But under tee hill, prior
legislative approval wouldn T
be necessary for transportation
of such low level radioactive
material as used in medicine,
education or scientific re—
search, providing tee materials
are stored and disposed of ac—
cording to state regulations.

The measure would order
tee DEC to set those standards
— defining “fuclear waste ma —
terial which does not constitute
a threat to public health pr

safety””and setting procedures
for storage and disposal of the
low level materials.

Sen. Pat Rodey, D-Anchor—
age, said he has received as
mudi mail on tee nuclear mea —
sure as on any other bill, and
that he felt there <“fs much
public concern”” over dealing
with radioactive materials.

Alaska has no commercial
nuclear reactors, but Senate
President Jal Kerttula, D-
Palmer and prime sponsor of
tlie Senate rjclear hill, said
state officials are looking into
any possible nuclear storage by
tee military intee state.

The Hanford nuclear dispos—
al site in Washington state cur—
rently handles much of tee
nation 3 nuclear waste, but un—
der a new Washington law, no
more nuclear waste can be sent
into tliat state after July 1
unless a compact is signed
between Washington and the
state snipping the materials.
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Introduced: 1/13/81

Referred: Resources and
Judiciary

IN THE SENATE " BY KERTTULA
SENATE BILL No. 23
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
e . A BILL

For an Act entitled: "An Act relating to nuclear materials."”
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS18.45.025 isamended to read:

Sec. 18.45.025. FACILITIES SITING PERMIT REQUIRED. (a A [NO]
person may not construct anuclear fuel productionfacility,utiliza—
tion facility, reprocessing facility, or nuclear waste disposal facility
in the state unless he has first obtained a permit from the Department
of Environmental Conservation.

) The Department of Environmental Conservation shall adopt
regulations governing the issuance of [THESE] permits required by (a)
of this section. However, a |[; HOWEVER, NO] permit may not be issued
until

[(1) THE LEGISLATURE HAS APPROVED THE REGULATIONS BY A CON-—
CURRENT RESOLUTION CONCURRED IN BY A MAJORITY OF THE MEMBERS OF EACH

HOUSE;]

) the municipality [LOCAL GOVERNMENT] with jurisdicti

over theproposed facility site has approved the permit; and
[(3) THE LEGISLATURE HAS APPROVED THE PERMIT BY A CONCURRENT
RESOLUTION CONCURRED 1IN BY A MAJORITY OF THE MEMBERS OF EACH HOUSE;
a0y uttbws> ot boi(L,2\aenoun uzruvw. -,
(4) the governor has approved the permit.
* Sec. 2. AS 46.03 is amended by adding a new section to read:
Sec. 46.03.843. STORAGE AND DISPOSAL OF HIGH LEVEL NUCLEAR WASTE

MATERIAL. (a) The storage and disposal of high level nuclear waste

-1- Sr 29
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material 1in the state is prohibited.
(b) For purposes of this section, "high level nuclear waste
material™”
(1) nmeans
(A) nuclear waste materials produced by nuclear power
plantsj and
3) material of a kind or quantity which, when stored
or disposed, would constitute a threat to the health or safety of
the public, as determined by the department under AS 46.03.250 by
regulations
(2) does not include radioactive materials used in medicine,
education, or scientific research which are stored or disposed of in

conformity with procedures established by the department by regulation.

15
16

17

20

22

23
24

25

2

SB 29



Official Business

Alaska Jltfate jiCegtslature

Senate

Committee on Judiciary

Juneau, Alas

M EMORANDUM

DATE; February 2, 1981

TO: Senate Judiciary Members

FROM: Kevin K. Bruce, Committee Aid

RE: SB 29

Please find enclosed the following material

SB 29,

O W >
(7 (AN

()

SB 29

Amendmem.s by Senate Resources Committee
Testimony by Department of Environmental Con—
servation on SB 29

Background material on SB 269 and MB 511, in-—
troduced last legislature.

Pouch V
State CaEIt0|
a 99s11

for hearings on
"An Act relating to nuclear materials":



DEPARTMENT OF ENVIRONMENTAL CONSERVATION
Testimony on SB-29
Relating to the Disposal of Radioactive Wastes”

January 28, 1981

The Department of Environmental Conservation welcomes the opportunity to
review and comment on SB-29, relating to the disposal of radioactive v/astes

in Alaska, We support this bill, and would like to request your consideration
of several additions which would clarify portions of other statutes which

have overlapping and conflicting requirements on disposal of radioactive

wastes. e e

As written, SB-29 will accomplish two things. First, it will eliminate
certain aspects of the currently easting Alaska Statute 18.715.025 which
would be found to be unconstitutional under the terms of a rec.t’nt state
supreme court decision. These changes would take the legislature out of
the formal process of reviewing and approving regulations and permits
relating to the disposal of nuclear wastes. However, the Department would
still have to obtain local government and governor approval to either
activity. These conditions ore retained from the present AS 18.45.025, and
are supported by the Department as desirable preconditions for

issuing permits for high level nuclear activities.

The second thing accomplished by the bill will be to prohibit the disposal
of high level wastes. The Coimiittee should be aware that this is probably
pre-empted by federal law, but it would not hurt anything to retain this
provision. It would clearly state the legislature®s intent that these

highly toxic wastes should not be disposed of in Alaska.



While the Depa.tment is supporting of the current provisions of the bill,

the Committee should be aware that AS 46.03.250 and AS 46.03.260 also

cover the adoption of regulations and issuance of permits for disposal of
radioactive wastes. In an effort to clarify the jurisdiction >of each statute,
the Department recommends that a slight housekeeping amendment be added to
"these two statutes to make them apply only to low level radioactive wastes.

These statutes would then read as follows:

AS 46.03.250 is amended to read:
Sec._46.03.250. AUTHORITY, The department shall adopt regula—
tions establishing standards governing the discharge of low level

radiation [RADIONUCLIDES] to the air, water, land, and subsurface

; #
of the state. .

AS 46.03.260 1is amended to read:
Sec.- 46.03.260. USE OF ATOMIC RADIATION. A person who conducts
an operation which results in the discharge of low level radiation
[RADIONUCLIDES] to the air, water, land or subsurface land of the

state must obtain a permit from the department before commencing the

discharge.

With these changes, the Alaska Statutes relating to radioactive waste disposal
will be made compatible with recent court decisions, and portions of

present statutes which overlap in their jurisdiction will be corrected.

The Department thanks the Committee for consideration of our comments, and
we would be glad to respond to any questions or provide any additional

information which might be rcq ested.



Last session two measures (SB 269 and SJR 34) .were intoduced
in the Senate. HB 511 was introduced in the House. These bills
concerned nuclear materials.

SB 269 was considered by the Health, Education and Social
Services Committee. A committee substitute replaced the
original bill and this substitute was passed out of committee.
It was further referred to the Senate Judiciary Committee.

The Judiciary Committee had Che bill under consideration when
the session ended.

SB 269 is -similar to the current bill SB 29.

Attached for you information is the pertinent background
n. erial relative to SB 269 and HB 511.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 4, 1980
SUBJECT: CSSB 269, relating to nuclear wastes
TO: Senator Glenn Hackney, Chairman

Senate Health, Education and Social Services
Committee

FROM: John B. Chenowet
Legislative Course

There was some confusion concerning instru. “fions to complete
the second redraft of this committee substitute. While the
department®s "position paper”™ wanted a ban only on "high
level nuclear wastes™ from nuclear power plants, your
committee"s actual request was limited to "high level nuclear

wastes™, presumably from any source. I do not know how to
quantify "high level™ with precision. Not wanting to tie to
a figure expressed in terms of measurements that delight
physicists and trouble legislators, | have suggested language

in the draft that leaves the determination (other than as to
wastes from nuclear plants) to an administrative agency. [
note that, at 18 AAC 85, the Department of Environmental
Conservation has already defined permissible disposable
nuclear wastes. *a

The bill draft also makes clear that the prohibition 1is not
intended to preclude storage and disposal of quantities of

nuclear wastes generally used in education, research and
medicine.

JBC:Ijb

Enclosure
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DEFT. OF ENVIEtONMENTAL CONSERVATION

April 15, 1980

S

The Honorable Glenn Hackney

Chairman

Senate Health & Social
Services Conmittee

Alaska State Senate

Pouch V

Juneau, Alaska 99811

Dear Senator Hackney:

The Alaska Department of Environmental Conservation would like to submit
the following comments and recommendations on SB 269 concerning the
disposal of nuclear wastes in Alaska. We support this bill and the
severed minor changes which have been recormended. We would be more
than willing to present these comments and

might have at the 3:00 pm Committee

Enclosure



| ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION

REVIEW OF SB-269
AH ACT PROHIBITING THE DISPOSAL OF NUCLEAR WASTE MATERIAL

Submitted to the
Senate Health, Education and Social Services Committee

SB 269 makes changes in the current Alaska Statutes 18.45.025 FACILITIES
SITING PERMIT REQUIRED, to prohibit the siting of any facilities which
would allow the storage or disposal of radioactive waste materials
within the State of Alaska. The Department strongly supports this
legislation, particularly as it relates to the disposal of highly
radioactive waste materials from nuclear power plants.

Wastes from nuclear power generating facilities require extremely long
storage times before their radioactivity is reduced to safe levels.

These wastes are difficult to contain in a safe manner, require extremely
expensive containment technology which up to now has not proven reliable
for long-term storage. While wastes from existing plants in other

states will require some form of disposal method, Alaska should not
become a dumping ground for these wastes. SB 267 would prohibit this
from occurring, except in the unlikely event of federal preemption.

In supporting this legislation, we understand that a change has been or
is going to be made in the legislation to expressly prohibit only the
disposal of high level radioactive wastes from nuclear power plants. We
support this change, because the disposal of small amounts of low level
radioactive wastes generated from medical, laboratory and industrial
facilities can be accomplished without creating a hazard to public
health and the environment. Many of these low-level wastes cause no
danger to the public if they are disposed in a safe and environmentally
sound manner. Therefore, the existing authority to establish regulations
under AS 46.03.250 should be adequate to assure proper handling and

safe disposal of the low-level radioactive waste materials presently
being generated in Alaska.

We thank you for the opportunity to comment on this legislation.
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April 15, .1980

The Honorable Glenn Hackney .
Chairman Dncurr.cniff  79-80
Healtli, Education
and Social Services Committee
Alaska State Senate
Pouch "V~7 State Capitol Building
Juneau, Alaska 99811

Dear Senator Hackney:

Sid Heidersdorf, Radiological Physicist for the Division of Public
Healtli, is out of town this week and therefore unable to testify at the
Wednesday hearing on CSSB 269. He lias asked that 1 convey his concerns
regarding this bill to you for consideration by your committee.

We are pleaded to note that the Committee Substitute for Senate Bill 269
allows the storage and disposal of nuclear waste resulting from medicine,
scientific research and education. We e..ve a few additional concerns we
feel should be weighed by the commit!i n their deliberations on this
bill.

Consideration No. 1

Section 18.45.025 removes nuclear waste disposal facilities from the
permit requirements listing. At some time in the future, if disposal
requirements from medical, scientific and educational sources become
great enough, a waste disposal facility may be required within the state
for wastes generated fror. these sources. In that event, any such faci—
lity should be required to receive a permit from the Department of
Environmental Conservation.

Consideration No. 2

Section 18.45.027 prohibits the transportation of nuclear waste material
in the state except for purposes of disposal outside the state. It is
suggested that the prohibition should be directed against high level nu—
clear waste materials since there may be necessity to transport low

level wastes from medical, scientific and educational sources. The

State has regulations covering the transportation of nuclear materials
(18 AAC 85.320).

Consideration No. 3

Section 18.45.029(b)(1)(B) seems to add to the potential for confusion



The Honorable Clcnr, Hackney
Page 2
April 15, 1980

over the term "high level nuclear material™ rather than to clarify the
definition as intended. For example, low level wastes frcm medical,
research and educational uses, when improperly stored or disposed of,
could be "material of a kind or quantity which .... would constitute a
tlireat to the health or safety of the public....".* Safe disposal of
radioactive wastes is already covered by regulation in 13 AAC 85.270 -
310.

Recommendations

1. In Section 18.45.025, retain the requirement for a permit for the
siting of a nuclear waste disposal facility.

2. In Section 18.45.029, delete subpart (1) CB) since it does not
appear v.0 add clarity to the definition of "high level nuclear
material™ and rephrase 18.45.029 (1) (A) to read "nuclear waste
material produced by nuclear power plants and nuclear fuel proces—
sing facilities".

3. /\[)referable alternative to Recommendations 1 and 2 is to delete
Section 18.45.029 in its entirety and rephrase Section 18.45.027 as
folloss, .

Section 18.45.027. TRANSPORTATION, STORAGE AND DISPOSAL OF
NUCLEAR WASTE MATERIAL. The transportation, except for pur—
poses of disposal outside the state, storage and disposal of
high level nuclear waste material from nuclear power plants or
nuclear fuel processing facilities is prohibited.

Such phrasing would be consistent with the continued use of low
level nuclear materials for medical, scientific or educational

purposes and would eliminate the need for defining "high level
nuclear waste".

Department®s Position

The Department of Health and Social Services is neutral on CSSB No. 269
if these recommendations are incorporated in the final draft.

Thank you for the opportunity to present Mr. Heidersdorf®s testimony to
you in tins letter. He will be back in his office Monday, April 21st
and will be able to provide you or your committee members with any
additional information you may require.

Sincerely,

Dean F. Tirador, M.D.
Director
Division of Public Health

DFT/md
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The Honorable Glenn Hackney

Alaska State Legislature

Senate

Pouch V . t
Juneau, Alaska 99811

Re: Nuclear Waste Transportation
Our file J-66-606-80

Dear Senator Hackney:

On April 4, you requested this department™s views
on whether the State of Alaska could prohibit the Federal
Government from utilizing state road: to transport nuclear
waste for disposal within the state. The state of the law
in this matter 1is fluid, and we cannot give a definitive
answer.

Many states, and local governments, have enacted
legislation prohibiting or restricting the transportation of
radioactive wastes across their roads, ~"“respon”e”~the”w

AFnderuT~-trepar.pment-of£~Transpo r-tariorT-hTas®propos.ej”iegulall-ton
wifrecchFMirMf~en treted: ,~woul-d-p.reemp rr.state”j"ATrom— mlp“osz*ngrou tr-Tgnt~
*-prgh®Ibition™*~on>.nuclear ,waste- .transpo"rtTv .at leastr on_~federaH-L
AptdAvr*gHway. 53> although states would be allowed a voice in
particular routing decisions. A copy"of these regulations

is enclosed. Several states are actively protesting these

03-COLH



The Honorable Glenn Hackney April 15, 1980
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regulationsr and are contemplating litigation in the event
that they are adopted --on the grounds that the regulations
are statutorily and constitutionally unauthorized.

Absent the adoption of these regulations, the
state probably could prohibit private carriers from trans—

porting nuclear wastes across state roads. A different

problem exists with respect.to transportation by the Federal
Government and its instrumentalities Unless a specific
statutory waiver could be found, direct federal transport
would be immune from state regulation. Hancock v. Train,
426 U.S.. 167 (1976). Congress has waived federal sovereign
immunity with respect to solid waste activities in section
6001 of the Resource Conservation Recovery Act of 1976 (P.L.
94-950). The applicability of that waiver to nuclear waste
transportation by the Federal Government would be questioned
under section 1006(a) of the Act, which provides that:

Nothing in this Act shall be construed

to apply to (or to authorize any state,

interstate, or local authority to regu—

late) any activity or substance which

is subject to the . . . Atomic Energy

Act of 1954 (42 U.S.C. 2011 and.follow—

ing) except to the extent that such

application (or regulation) 1is not in—

consistent with the requirements of

such acts.

As implemented, the regulation of the transportation

of nuclear wastes 1is governed not by the Atomic Energy Act,

but rather by the Hazardous Materials Transportation Act.
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49 U.S.C. 81801 et seq. Thus, the exceptions .to the sov—
ereign immunity waiver contained in the Resource Conserva--"
tion and Rec.very Act, at least potentially, may not include
the transportation of nuclear wa”“te materials. However,
ebecause sovereign immunity waivers are strictly construed in
favor of the Federal Government (Hancock v. Train, supra)
the argument may be a difficult one to make. */

As 1 hope this letter indicates, the subject of
the permissible scope of state regulation with respect to
nuclear power 1involves an accommodation of several major

federal regulatory programs, and ongoing federal agency

activities. =“Certainly, 42 U.S.C. 82021 -- the state coop—
eration section of the Atomic Energy Act -- has certain
preemptive effects. For example, it has been held that

states may not prohibit the construction of a nuclear plant
for reasons premised on radioactivity hazards, although it

may deny siting approval on other environmental or land usé
grounds. See Northern States Power Co. v. State of Minnesota,
447 F.2d 1143 (8th Cir. 1971); United States v. City of New
York, _ F. Supp. ___, 12 ERC 1600 (SDNY, December 26, 1978);

Pacific Legal Foundation v. California State Energy Comm™n,

*/ The sovereign immunity waiver in the Clean Air Act:

Xsec. 118: P.L. 95-95) may also be applicable, to the extent
that transportation of nuclear waste poses a threat of atmos—
pheric radioactive release.
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F. Supp. ____ 12 ERC 1899 (S.D. Cal., March 6, 1979).
The extent to which this rationale 1is applicabl , to direct
regulation of nuclear waste disposal activities 1is unclear.
Because it is unsettled, many state and local governments
have chosen to legislate 1in this area. Moreover, it is my
understanding the Nuclear Regulatory Commission has taken a
."cooperative attitude in this respect -- although the Depart—
ment of Transportation, as noted previously, may differ.
In sum, it does not appear from initial review that there
exists any clear legal obstacle at this time which would
override the public interest which would be served by state
nuclear power regulation.

Sincerely,

AVRUM M. GROSS
ATTORNEY GENERAL

JKT:dim
Enc.

cc: Ernst W. Mueller, w/enc.
Commissioner .
Department of Environment”
Conservation



POSITION PM"HR

SENATE BILL NO. 269

""An Act prohibiting the disposal of nuclear waste material.”

Senate Bill No. 269 prohibits the storage and disposal of nuclear
waste material in Alaska. This prohibition is without qualification as
to quantity,, origin, and kind.

.Alaska has approximately 35 licensed users of radioactive materials.
Since Alaska is not an Agreement State under the Atomic Energy Act, the
Department of Health and Social Services docs not have jurisdiction over
these sources. They are licensed and controlled by the United States
Nuclear Regulatory Commission.

Presently, nuclear waste material in some form or other is either
stored and/or disposed of in Alaska. It is estimated that from eight to
ten of the facilities licensed in the State by the Nuclear Regulator)®
Commission use unsealed sources which require some storage and disposal
following use.

Unsealed sources, as differentiated from sealed sources, are those
not encapsulated in a container. Unsealed sources, kept in openable
bottles or other containers, are necessary 1in research and nuclear
medicine so they can be used in various laboratory procedures or in
medical practice by ingestion, inhalation or injection. This use
results in various kinds of radioactive wastes. Facilities presently
using unsealed sources are four hospitals located in Juneau, Anchorage,
and Fairbanks. Unsealed sources are also frequently used in private,
Fe< ml, and State research and/or educational facilities carrying out
ac” ties such as those conducted by the NOAA Auke Bay Fisheries
Lab® mtory, U.S. Geological Survey, and the University of Alaska In—
stilutes of Marine Science and Arctic Biology. Some of these unsealed
sources may also be used in industrial applications--for example, acti—
vities related to the oil industry.

Radioactive wastes are in the form of liquids, contaminated labo—
ratory articles, biological samples, and such items as towels and
clothing. Generally these would be stored in liquid-tight barrels, on
site, in an area with limited and controlled access. Storage is ne—
cessary until materials can be shipped to a licensed radioactive waste
disposal site, such as the one in Rickland, Washington. Alaska does not
have an approved waste disposal site, and the present® low volume of such
waste lias not yet caused a problgw for users in Alaska.

Presently, hospitals in Alaska store radioactive waste until it has
decayed to very low levels (near background). The -mterial 1is then
either incinerated or disposed of in sanitary sewerage systems according

(to regulations established by the Nuclear Regylatory Commission.



e This Bill, 1if passed as presently worded, will eliminate the use of
unsealed radioactive sources in Alaska--a situation which will have a
harmful impact on the delivery of medical services and research acti—
vities within the State. Accordingly, the following changes in wording
are recommended:

Line 12: "Leave in the phrase "OR NUCLEAR WAStE DISPOSAL
FACILITY".

e Lines 26-28: Section 18.45.027. DISPOSAL OF NUCLEAR WASTE
MATERIAL. The disposal of high levels of nuclear
waste material in the State from nuclear power
plants is prohibited.

The changes recommended above are suggested only to protect the use
of radioactive materials in nuclear medicine facilities, research, and
education. It is recognized that the prohibition of the disposal of
high level waste from nuclear power p*ants may directly affect future
State policy and the interest of other State agencies. This matter of
State policy regarding disposal of high level waste has ramifications
far beyond the authority of this Department, and consequently is not
addressed by this position paper.

With the above recommended changes, the Department of Health and
Social Services takes a neutral stand on Senate Bill No. 269.

Recommended by:
Dean F. Tirador, M.D.
Director, Division
of Public Heal ti

Date:

Approved by:

Commissioner

Date:



/ tR18no

/ JAYS. W UUOND. COVLRHON

DKBT. () ENVIKONMKOTAL CON.SUCKVAT RON

* rouofo-jumutsw

<
11Y3 Honorable J. M. ICerttula > o
Senator . .
Alaska State Senate k T e \V X
Pouch V e o ; o ofe . = Y=o
Juneau, Alaska 99811 J "; *V.e" vy T..
Dear Senator Kerttula: - %

The Department recently completed an analysis of House Bill 511 relating

0 the disposal of hazardous wastes. Because of your interest in hazardous
+WaS[eS, we have enclosed a copy for your information. The bill will
. NEEU some changes if we are to develop a reasonable hazardous waste
di.sghosal program, and our analysis makes recommendations on how tliat

MIgNt occur-.

There nave been indications in the past several weeks that the House
Resources Committee expects to schedule this bill for hearings. We are
vigorking with committee™s staff in drafting a substitute bill in preparation
Ol those hearings. This should occur soon, and we will keep you informed

- 0n this effort. - e
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ALASKA DEPARTMENT OF ENVIRONMENTAL CONSERVATION

ANALYSIS OF HD 511, AN ACT
RELATING TO THE DISPOSAL OF HAZARDOUS WASTE

. i *
SUMMARY OF DILL " L

The department interprets tho intent of HB 511 to mean that the
Legislature wishes to protect the land3 and people of the state
from the potential dangers of hazardous waste disposal rather than
lhe use or generation of hazardous materials. The bill delegates
to the Alaska Department of Environmental Conservation (ADEC) the
power to adopt regulations for the safe, proper disposal of hazardous
Waste so as to protect the health, safety and welfare of the public
pnd the quality of the environment. However, it grants this power
with reservations, since the bill also prohibits the disposal of
hazardous waste in Alaska unless processing renders the wastes
harmless.

ok

ANALYSIS s, "R & " . e m-e
L]

The department®s interpretation of H9 511 takes into account the

numerous examples of illness, death, and mutations throughout the

econtinental United States that have been traced directly to disposal

sites for hazardous wastes. The department further assumes that

the inri“nt is not to halt the use or generation of hazardous substances

except d certain instances, because such a ban would hinder economic

develc... .. ent. As the Alaska economy diversifies the possibility

exists that more industries and corporations which generate hazardous

waste will be attracted to and wish to locate in the state.

S * 1 - 1

-
o 1# Positive Asoects of the Dill .

. HB 511 is the first attempt to grant specific Legislative
authority to handle and manage hazardous wastes in Alaska.
e Currently the Alaska Statutes authorize ADEC to adopt regulations
concerning collection and disposal of garbage, refuse, and
" other discarded solid waste materials from industrial, commercial,
v . 4gricultural and community activities or operations. It is
Under this broad statutory authority that ADEC has assumed
responsibility for establishing a hazardous waste management

= 1 Uprogram. Specific legislative authorization would, however,
eclarify the state®"s role and responsibility in hazardous waste
management.

s _ Specifically, the following aspects of the bill are necessary

. . for a coordinated hazardous wa3to management program.
»* - |
Soction 20 authorizes tho department to adopt regulations
. fcr tho disixasal of hazardous wastes. This power, however,
e Ift limited by Section 10, which bans all disposal of
* . hazardous waste in tho state. Tho materials considered

below are examples of wastes which tho department presumes
could be regulated under the bill.

* %. L)

of .(V, , -



While uranium in not prcnently being mined in Alanka, at
leant one earlier mine and continuing explorations present
evidence that Alaska has the potential for large-scale
uranium mining. “Inc large amounts of waste rock and
overburden contain potentially hazardous radioactive
materials, either directly through radon escape or indirectly
through leachate. From a practical standpoint, thin
overburden would have to remain in Alaska.

Waste oil is considered by the Environmental Protection
Agency to be hazardous. In fact, it is singled out for
Special treatment because the use of waste oils for dust
eoppression or incineration has been known to cause

eerious environmental effects. However, waste oil is
.heavily utilized as a" dust suppressant on roads throughout
Alaska. The only State .requirement to its use in such a
manner is that the user obtain a department permit under

18 AAC 75.010-060. The use of waste oil in this manner

may be considered illegal by EPA once their final hazardous
Waste regulations are promulgated this Spring and Summer.

Because of Alaska ™ increasing involvement in petroleum
production, the number of oil spills has been increasing
yearly. In 1979 alcne there were four major oil spills -
the M/V Lee Wang Zin near Ketchikan, the M/V Ryuyu Maru
off the Pribiloffs, the Cordova Chugach Cannery, and the
Atigun Pass spill. Oil spilled from these four incidents
alone totalled over 632,000 gallons. Much of this oil
vent directly into the environment; the remainder has or
Lb being cleaned up. While EPA does not consider oily
Wastes as hazardous, Alaska does consider them special
enough to warrant specific legislation, AS 30.25.120. (c)-
Also, Section 30.25.061(c) of HB 205, "An Act Relating to
“the Prevention and Contrcl of Oil Pollution- deals with
the disposal of oil spill clean-up materials. When not
handled correctly these wastes pose a hazard for individuals
end the environment. Bulky, difficult and expensive to
transport, and a cause of localized air pollution if
burned and water pollution if leachate foras, oily wastes
Cannot be shipped out of state nor simply left in a
mtorcd condition with no future plan for disposal.

In tho above situations the conditions under which disposal
will be allowed must be clarified. If section 10 were
deleted or modified, Section 20 would give the department
the authority to clarify these conditions and would then
provide tho sound basis for a management program geared

to Alaskan conditions.

If Section 10 were deleted or modified, Section 20 would
b« tho start of obtaining the required authority should

tho department dccido that assumption of the federally-

mandated hazardous waste program is in tho boot interest
Of the atata.



|n X97G the Resource Conservation and Recovery Act (RCRA)
Wan passed by Congress. One of the main goals of tho Act
Wao prevention of pollution caused by the disposal of
hazardous wastes, the primary means for achievement being
a manifest system. The manifest, similar to a bill of
lading and signed by all persons in contact with the
wastes, would be filed with the responsible state or
federal agency. In this way a wasto could be .traced from
generation to final disposal.

Congress stressed that states should assume responsibility
for their own hazardous waste management program. Funds
were appropriated for hazardous waste 1i"vintoric ?, economic
analyses of additional state resources ..<._dad ur *ar

. program adoption, analyses of the effect on industries, -

. and planning. IT a state did not assume responsibility,
> EPA would be required to manage hazardous wastes i~ that
State. "

Alaska 1is considering whether or not to assume all or
"part of the RCRA-mandated program or allow the Environmental
.f_Protection Agency to assume responsibility. Some of the
*points to consider are additional staff and paperwork
. /. necessary for program implementation, need for the State
to have control over these wastes versus leaving control
-.1n federal hands, and the economic feasibility and preferences
of industrial generators regarding state or federal
jiiricdication. While federal money is available for
program planning and start-up, the program must be
completely state-funded within a few years. The department

-'—pﬂans to make its decision in Fall, 1980. , -

- - *
» oKy H *

1While the authority given this department in HB 511 would
probably be sufficient for interim authorization, full
%authorization by EPA will be dependent on the passage of
complete legislative program authority as well as numerous
requirements promulgated as regulations. Not only would
a section on the state"s authority to write regulations
for specified aspects of hazardous waste management be
needed, the bill should be changed to reflect the shortcomings
« < and considerations discussed below. e

Shortcomings of tho Bill . w7 il
the bill as written has soveral deficiencies*

a. Sections 10 and 20 are conflicting. Whereas Section 10
prohibits disposal of hazardous waste in Alaska, Section 20
Buthorizes ADEC to write regulations for the safe disposal
Of hazardous wasto. Since some hazardous wastes may need

/disposal instate, the Legislature should remove tho
Conflict. - .



b» Tho bill defines hazardous waste do broadly that it 1is
Vogue. The definition of hazardous wastes, taken from
tho Resource Conservation and Recovery Act, is adequate,
however, RCRA further authorizes the Environmental Protection
Agency to refine the definition by listing hazardous

, Wastes. While the department could use Sec. 20 to identify
hazardous wastes, the bill does not specifically give tho
department that authority.

C. Banning hazardous waste disposal alone will not guarantee
protection. Transportation and storage of hazardous
Wastes are potentially as damaging as disposal. Evr™n
ehould Section 10 stand as written, hazardous waste.-will
need to be stored prior to processing or transporting.

. Again, the department could use Sec. 20 to guarantee
proper treatment, storage, and transportation methods,
but the bill does not explicitly grant this authority.

d. Section 30 singles out corporations for special punishment
.for a violation of any hazardous waste requirement.
However, the potential of contamination from improper
mhazardous waste handling is as great from individuals as
from corporations. Penalties should either come under
existing penalty provisions -in AS 46.03 or be generalized i
so as to cover everyone.. m N

A slight point in Section 10 is that once a hazardous
waste is processed to remove its harmful qualities, it 1is

no longer hazardous. Therefore this qualifying pht_se in

the section 1is unnecessary. . .=» e . Noe j
o . L. ee0e0 *qo, 00" # V -5 . B, < ee e MM-ev L i
Considerations ", sV; Tl

a. At this time the status of hazardous waste in Alaska is -
.unknown. The department recently began a inventory of
hazardous waste typos and amounts, generators, disposal
eitcs, transporters, processors, and handling methods 1in
order to determine what controls Alaska should have.

e This would include evaluating whether Alaska needs a
disposal site and what alternatives are available for
disposal of hazardous wastes. Once these results arc

"available the Legislature will be in a position to know
vhat legislation would protect the people and lands of

. _,tho State. a i, ® - L.
- - 7 T Ve
b. Many states are reacting to improper and unsafe hazardous
vasto disposal practices by prohibiting all disposal or
- by prohibiting disposal of out-of-state generated hazardous

Wastes. As the Alaskan economy diversifies, there will
bo the probability of attracting more industries and
corporations that potentially generate hazardous wasto.
Tho Legislature should consider tho possibility that
NaohIngton, which is the destination of most Alaskan
transportable hazardous wastes, might not accept Alaskan
hazardous waata 1in cha future.



0* The term "processed™ in undefined) 1its definition will

. clarify the distinction between processing or troatmonfc
And disposal.

RECOMMENDATIONS “

Hazardous waste generation is often a necessary part of industrial
development. Since economic diversification is a prime goal of the
Otatc, limiting or banning the disposal of hazardous waste could
.limit the number and types of industries wishing to locate in
Alaska.

Even with limited industrial activity, however, a total ban on
hazardous waste disposal would be inappropriate. Hazardous wastes
are generated by medical facilities, by automobiles and other
vehicles, by utilities and other facilities. However, the state
Bust guarantee that when such wastes are generated that disposal
and storage does not threaten or harm its people or environment.
To do this HD 511 should be modified to take into account why and
how hazardous wastes are generated and by whom.

* o ® *
As currently drafted, House Dill-511 would modify Alaska Statutes
relating to the Department of Health and Social Services. Because

the intent of this legislation is for the Department® of Environmental
Conservation to carry out hazardous wastes control efforts, we ;
recommend that" this proposed legislation be integrated into Alaska
Statutes 46.03, which relates to the Department of Environmental as

follows: , ~f M[k So-r » A
*
1. AS 41.. 3.020(10) be amended to add the following
° ° e "k%x ¥ ° - e ] e e
.é‘ " I '}ls_
j V- ~ (D Proper handling, transportation, treatment, storage,
> - rr - .m disposal, and control or hazardous wastes from tho

time of initial generation to final disposition.”
2m The title of Article 6 be amended to read as follows:

,"U "Article 6. Pesticide and hazardous solid waste control”
3* A new section AS 46.03.340 be added as follows:

"46.03.340. HAZARDOUS WASTE CLASSIFICATION, REPORTING, (a)

The department r.hnl I claunity hazardous was..os and their
sources. Classliicacions made unnor Mu s subsection may be
for the state as a whole or to sub:;rate area:;.
(b) the department may require a person generating, handling.
"0f possessing hazardous solid war;to;; to sulL-mit reports containing
information concerning location, amounts, and typos ot
"1 hazardous wastes.
e " 1 oo aem " | ? le _‘7

% . - s 2 i e mmmmm

4* A now oection AS46.03.350is added to read as follows:

«*46.63.350. HAZARDOUS SOT.TO WASTE REPUTATIONS. The department
Shall _.ulopr. hazardous waste roiurol regulations to provide



for the handling, treatment., nt.or.ige, and tHspos.il of
hazardous war;ten, containcnzntion, labeling and rof>orting.w

5* "AS 46.03.826 DEFINITIONS be amended to add the following)

( ) "Generation™ means the act or process of producing
hazardous waste.
4 _*

( ) "Hazardous Waste"” means a waste or combination of
wastes which because of its quantity, concentration, or
e physical, chemical, or infectious characteristics may
cause or significantly contribute to an increase in
mortality or increase 1in serious, irrevcrsable, or incom-
passitating reversible illness or propose a substantial
present or potential hazard tohuman health or environment
- when improperly disposed.”
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The Drift of Things

Membership Comments Requested on Disposal
of High-Level Radioactive Waste

The "ovemment, Energy, and Minerals (GEM) Committee of the Society of
Mining Engineers reviewed the following policy statement on disposal of high-
level radioactive waste. This statement was adopted by the Association of Engi-
neering Geologists with the request that SME-AIME endorse and publicize the
statement. L

Before presentation to the SME-AIME Board oT Directors for endorsement,
the GEM Committee requests input from the member-, ip. Address comments to
GEM ' .oininittee, c/o Claude L Crowley, Society o! Mining Engineers, Caller
No. U, Littleton, co 80127.

, Association of Engineering Geologists
Policy Statement on Disposal of High-Level Radioactive Waste

Adopted by the AEG Board of Directors
June 27, 1980 T

It is the position of the Association of Engineering Geologists that radioactive
nuclear wastes can he safelv isolated and disposed of by deep underground
burial in secure geological environments. The scient;?.." and technical means to
locate and define the boundaries of these environs and to achieve such safe
disposal is well developed and increasing. SufTtcic-i t criteria have now been
established to permit responsible selection ofcandidate sites. A sense ofurgency
regarding safe disposal of nuclear wastes prevail- and it can and must he
satisfied.

The waste is dangerous over a long period oftime a- i many people have been
so conditioned in this concept that they tend to react emotionally rather than
objectively when radioactive waste is mentioned, T! is has resulted in a call to
cease construction of nuclear power plants and passage of laws to prohibit the
disposal of nuclear waste. !

Nuclear waste lias been produced from civil a- 1 military activity. This
accumulated waste must be disposed olsoon because “resell* temporary storage
facilities are not designed lor permanent separation fthe waste from the bio-
sphere.

One of the methods of isolation of the waste i' leep burial in specially
excavated spaces instrnctiiraliv adequate bedrock w! re ground water is absent
or will not return to the biosphere carrying with it s ->te materials and where
erosion will not expose the vvasfe during its r.tdi. tise lifetime. To these
conditions is added a requirement for a location sue. that future societies wvill
most probable never expose the waste inadvertent!) The location and demon-
stration oi the feasible, acceptable characterol suc hs-- -is ,igeological problem.
It can he solved be the nive-tigative and ana!) tit me tlioils now available
within the geological professions,

Repository sites should he strategic alls located, as i. as geological and siibsur-
face conditions permit, wvitl, respect to the regtm di-1rt15ition oi unclear
facilities. Each site should he selected onlv on the tsis ol a progressive so-
giieui e of comprehensive investigations.

Brimarv considerations m the selection of each re. siton site must he long-
term geological Integrity of the host rock through oaten! retardation ofradionu
elide travel and amenability to simple, proven, and ' liable methods of engi-
neered design and construction. Sale disposal sitesc. be lonml inseveral tvpes
ol rock. Tec hnologies exist to cnsiiie selection ol disp -al sites ill these geologic
media which can provide long-term integrity vv.tle t harmful effects due to
migration of indioaetive materials to the biosphere.

Each disposal site should he selected and dev eh vd cooperatively by gov-
ernmental entities, private industry and academic ir-c-archcrs. Full and open
disclosure must be an integral part of the entire prove ->to assure the protection
of the health, welfare and safety of the public. The -election process should
proceed with all deliberate speed.
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Chenoweth

Original sponsor: Kerttula

IN THE SENATE BY THE FREE CONFERENCE COMMITTEE

For

BE

FREE CONFERENCE CS FOR SENATE BILL NO. 29
IN THE LEGISLATURE OF THE STATE OF ALASK
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
an Actentitled: "An Act relating to hazardous wastes and to nuclear
and radioactive facilities and materials; anchproviding

for an effective date." \Y,

IT ENACTED BY THE LEGISLATURE OF THE STATEOF ALASKA:

* Section ]. AS 18.45.025 1is amended to read:

Sec. 18.45.025. FACILITIES SITING PERMIT REQUIRED. (a) A [NO]
person may not construct a nuclear fuelproductionfacility,utiliza-
tion facility, reprocessing facility, ornuclear waste disposal facility
in the state unless he has first obtained a permit from the Department
of Environmental Conservation to construct the facility on land desig—
nated by the legislature under (b) of this section.

(b) The legislature shall designate by law the land in the state
on which a nuclear fuel production, nuclear utilization, nuclear repro—
cessing, or nuclear waste disposal facility may be located. In desig—
nating the land in the state on which a nuclear fuel production, nuclear
utilization, nuclear reprocessing, or nuclear waste disposal facility
may be located, the legislature shall act to prot.ect the public health
and safety.

(c) The Department of Environmental Conservation shall adopt
regulations governing the 1issuance of [THESE] permits required by (a)
of this section. However, a [; HOWEVER, NO] permit may not be 1issued
until

[(1) THE LEGISLATURE HAS APPROVED THE REGULATIONS BY A CON-—

CURRENT RESOLUTION CONCURRED IN BY A MAJORITY OF THE MEMBERS OF EACH
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(2) the municipality [LOCAL GOVERNMENT] with jurisdi

over theproposed facility site has approved the permit; and
[(3) THE LEGISLATURE HAS APPROVED THE PERMIT BY A CONCURRENT
RESOLUTION CONCURRED IN BY A MAJORITY OF THE MEMBERS OF EACH HOUSE;
AND]
(4) the governor has approved the permit.
Sec. 2. AS 18.45 is amended by adding a new section to read:
Sec. 18.45.027. TRANSPORTATION OF NUCLEAR WASTE MATERIAL. ()
The transportation of high level nuclear waste material, except for
purposes of disposal outside the state, 1is prohibited.
(b) For purposes of this section, "high level nuclear waste
material™

(1) means

(A) nuclear waste materials produced by nuclear power
plants; and

(B) material of a kind or quantity which, when stored
or disposed, would constitute a threat to *he health or safety of
the public, as determined by the Department of Environmental
Conservation under AS 46.03.250 by regulation;

(2) does not include radioactive materials used in medicine,
education, or scientific research which are stored or disposed of in
conformity with procedures established by the Department of Environmen—
tal Conservation by regulation adopted under AS 46.03.250(3).

Sec. 3. AS 18.45.080 1is amended by adding new paragraphs to read:

(7) "nuclear fuel production facility” means a facility that
purifies radioactive mineral concentrates and fabricates fissionable
material to be used for producing energy in a nuclear reactor;

(8) "nuclear utilization facility”™ means an apparatus,
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device, or equipment

supporting and controlled chain reaction;

apparatus, device, or

----- WURA URAF|  PAPER-================-

in which nuclear fission is

equipment

medical, or research purposes.

------- VWA URAFl RAFER

sustained in a self-

the term does not include an

used exclusively for educational,

* Sec. 4. AS 18.45 1is amended by adding a new section to read:

Sec. 18.45.090.

apply to permit an agency or officer ofthe state

EXEMPTION. The provisions

of this chapter do not

to regulate the

exploration for or the extraction and milling of uranium ore.

* Sec. 5. AS 46.03.250
Sec. 46.03.250.

tions

is amended to read:

AUTHORITY. The department

shall adopt regula—

@H) establishing standards governing the discharge of low

level radioactive materials

[RADIONUCLIDES] to the air, water, land,

and subsurface land of the state”

(2) establishing safeguards for radioactive waste materials

that do not constitute a threat to public health

e stored or disposed

in the state; and

orsafety and that may

(3) establishing procedures for the storage and disposal of

radioactive materials used

in medicine, education,

trial testing, or scientific research.

* Sec. 6. AS 46.03.260

Sec. 46.03.260.

is amended to read:

instruments, indus—

USE OF RADIOACTIVE MATERIALS |ATOMIC RADIATION].

A person who conducts an operation which results

low level radioactive materials

in the discharge of

[RADIONUCLIDES] to the air, water, land

or subsurface land of the state must obtain a permit from the depart—

ment before commencing the discharge.

* Sec. 7. AS 46.03.900

(30)  "low

waste other than

level

radioactive materials"

is amended by adding a new paragraph to read:

means a radioactive
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(A) used nuclear reactor fuel;
(B) waste produced during the reprocessing of used
nuclear reactor fuel; and
©) elements having an atomic number greater than 92
and containing 10 or more nanocuries per gram.
* Sec. 8. AS 46.03.020(10) 1is amended by adding a new subparagraph to
read:
(1) handling, transportation, treatment, storage, and
disposal of hazardous wastes;
* Sec. 9. AS 46.03.100 1is amended by adding a new subsection to read:
(c) A permit for disposal of a hazardous waste may not be issued
under this section unless the applicant for the permit has furnished -
proof to the commissioner of financial ability to control the hazardous
waste. Proof of financial responsibility may be demonstrated by self-
insurance, insurance, surety, or guarantee, under regulations issued by
the department. Acceptance of proof of financial responsibility under
this subsection expires
(1) one year from its issuance for self-insurance;
(2) on the effective dateof a change in the surety bond,
guarantee, or insurance agreement; or
(3) on the expiration or cancellation of the surety bond,
guarantee, or insurance agreement.
* Sec. 10. AS 46.03 1is amended by adding new sections to read:
ARTICLE 5. RADIATION AND HAZARDOUS WASTE PROTECTION.
Sec. 46.03.296. DISPOSAL OF HAZARDOUS WASTES,
to dispose of hazardous wastes 1in the state unless/}
@H) the waste has been treated ana yaisposed of in a
that uses the maximum degree of reduction of the harmful qualities of a

hazardous waste which 1is subject to this chapter and which the depart-
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ment, on a case-by-case basis, determines 1is achievable for the hazar—
dous waste by application of production processes and available methods,
systems and techniques, taking into account energy, environmental, and
economic impacts and other costs; and

(2 the waste 1is disposed of in a manner that will
the protection of human health, livestock, wildlife, property, and the
environment.

(b) The department shall adopt regulations in accordance with the
Administrative Procedure Act (AS 44.62) for the treatment, storage, and
disposal of hazardous wastes to ensure the protection of human health,
livestock, wildlife, property, and the environment.

Sec. 46.03.299. CONTROL OF HAZARDOUS WASTES. (@) The department,
shall, by regulations adopted under the Administrative Procedure Act
(AS 44.62), establish a state hazardous waste program.

(b) The state hazardous waste program shall, consistent with and
substantially equivalent to the Federal Conservation and Recovery Act
of 1976 (P.L. 94-580, 42 U.S.C. 6901 - 6987),

€D establish criteria to identify the characteristics of
hazardous wastes;

(2) enumerate specific hazardous wastes (within the meaning
of AS 46.03.900(31)) subject to the provisions of AS 46.03.302 and
46.03. 305; however, the department may not list as hazardous a waste
that has not been listed as a hazardous waste by the United States
Environmental Protection Agency under 42 U.S.C. 6921, wunless the
commissioner first determines that :he waste 1is hazardous as defined 1in
this chapter;

3) identify the sources of hazardous wastes enumerated
under (2) of this subsection;

(4) qualify the department to receive authorization from the
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administrator of the Environmental Protection Agency to administer and
enforce a hazardous waste program in accordance with the Federal
Resource Conservation and Recovery Act;

(5) determine the amount of a hazardous waste that 1is so
small as to not present a hazard to public health, livestock, fish,
wildlife, and the environment of the state when disposed of;

(6) exempt a person who generates, treats, transports,
stores, or disposes of a hazardous waste from the provisions of this
chapter if the quantity of the hazardous waste 1is less than the amount
identified in (5) of this section; and

(7) estcDlish

(A) criteria for 1identifying appropriate hazardous
waste disposal site locations;
(B) procedures by which the public shall have opportu—

nity to

(i) participate in hazardous waste disposs

locations; and
(i) review and comment on issuance of hazardous
was”™w disposal permits by the department.

Sec. 46.03.302. HAZARDOUS WASTE PERMIT. (@) A person may not
treat, transport, store, or dispose of a hazardous waste as defined by
the department by regulation unless that person first secures a permit
from the department and submits to the department any reports or mani —

fests that the department may require for handling the hazardous wastes.

(b) A person who generates hazardous waste 1is not required t

obtain a permit under (a) of this section unless the person also treats,
transports, stores, or disposes of the hazardous waste.
Sec. 46.03.305. HAZARDOUS WASTE REPORTS AND MANIFESTS. A person

who generates hazardous wastes shall submit to the department reports
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or manifests that the department may require for handling the hazardous
wastes.

Sec. 46.03.308. TRANSPORTATION OF HAZARDOUS WASTES. Hazardous
wastes may not be transported to a hazardous waste disposal site unless
the wastes are accompanied by a report or manifest which the department
may require for handling hazardous wastes.

Sec. 46.03.311. PUBLIC RECORDS. (a) Permits, permit applica—
tions, records, vreports, and information and documentation obtained
under AS 46.03.302 - 46.03.308 are available to the public for in—
spection and copying. However, upon a showing satisfactory to the
commissioner that a record, report, permit, application, or information
would, 1if made public, divulge methods or processes entitled to protec —
tion as trade secrets, the commissioner shall treat the record, report,
permit, application, or information as confidential.

(b) Information that 1is confidential may be transmitted under a
continuing restriction of confidentiality to other officers, employees,
or authorized representatives of the state or of the United States if

(@9) the person responsible for furnishing the" record,
report, permit, application, or information to which such information
pertains 1is informed at least two weeks Jefore the transmittal; and.

(2) the 1information has been acquired by the department
under the provisions of AS 46.03.296 - 46.0?7.311.

(c) The provisions of this section lo not limit the department®s
authority to release confidential 1information during emergency situa—
tions .

Sec. 11. AS 46.03.790(a) is amended to read:

(a) A person who violates or who causes or permits a violation

a provision of this chapter or AS 46.04, or of a regulation, lawful

order of the department, or permit, approval, or acceptance, or term or
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condition of a permit, approval, or acceptance 1issued under this
chapter or AS 46.04 is guilty of a class B misdemeanor [VIOLATION].
Sec. 12. AS 46.03.790(b) 1is amended to read:

(b) A person who wilfully violates a prevision of this chapter,
or of a regulation, lawful order of the department, or permit, approval,
or acceptance, or term or condition of a permit, approval, or accep—
tance 1issued under this chapter or AS 46.04 is guilty of a class A
misdemeanor.

Sec. 13. AS 46.03 is amended by adding new sections to read:

Sec. 46.03.830. PROOF OF FINANCIAL RESPONSIBILITY REQUIRED FOR
PETROCHEMICAL FACILITY OR HAZARDOUS WASTE DISPOSAL SITE OPERATION. (a)
A person may not operate a petrochemical facility or a hazardous waste ,
disposal site unless the person has furnished proof to the commissioner
of financial ability to control a hazardous waste that will be used in,
produced by, or disposed of at the facility or the site. Proof of
financial responsibility shall include responsibility for the hazardous
waste after the facility or site is closed, and may be demonstrated by
self-insurance, 1insurance, surety, or guarantee, under regulations

issued by the department.

(b) Acceptance of proof of financial responsibility under thi

section expires

(1) one year from its issuance for self-insurance;

(2) on the effective date of a change in the surety bond,
guarantee, or insurance agreement; or

(3) on the expiration or cancellation of the surety bond,
guarantee, or insurance agreement.

Sec. 46.03.833. COMPLIANCE WITH FINANCIAL RESPONSIBILITY REQUIRE—

MENTS. (a) A person whose proof of financial vresponsibility 1is

accepted by the department under AS 46.03.830 or under 46.03.100(c)
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shall notify the department at least 90 days before the effective date
of a change, expiration, or cancellation in the surety bond, guarantee,
or insurance agreement. Application for renewal of acceptance of proof
of financial responsibility under AS 96.03.830 or 46.03.100(c) must be
filed at least 90 days before the date of expiration.
(b) The department, after notice and hearing, may revoke accept—

ance of proof of financial responsibility if it determines that

(1) acceptance was procured by fraud or misrepresentation;
or

(2) a change of circumstance has occurred that warrants
revocation under regulations issued by the department.
Sec. 14. AS 46.03.900 is amended by adding new paragraphs to read:

(30) "dispose™ has the same meaning as the term "disposal”™ 1is
defined in 42 U.S.C. 6903(3);

(31) "hazardous waste™ means a waste or combination of wastes
which because of quantity, concentration, or physical, chemical, or
infectious characteristics may

(A) cause, or significantly contribute to, an 1increase
in mortality or an increase 1in serious irreversible or/incapaci—
tating reversible illness; or

(B) pose a substantialfipresent or potentialJhazard to
human health or the environment when improperly managed, treated,
stored, transported, or disposed of;

(32) "manifest” means the form used for 1identifying the
quantity, composition, origin, vrouting, and destination of a hazardous
waste when the hazardous waste is transported;

(33) "storage"” means the containment of hazardous waste,
either on a temporary basis or for a period of years, in a manner that

does not constitute disposal of the hazardous waste;



(34) "treat” has the same meaning as the term "treatment” is

defined in 42 U.S.C. 6903(27).

* Sec. 15. This Act takes effect July 1, 1981.
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AMEND SECT]ON 18.A5.160(A)

(A) "Nuclear fuel production facility” means a facility that
purifies vradioactive mineral concentrates and fabricates fission-—
able material to be used in for producing energy in a nuclear
reactor; however, nothing in this act shall apply to a facility

that mills and refines uranium ore.

EXPLANATION

Ensures that the definition of nuclear fuel production
facility applies only to a wuranium enrichment plant. The present
language could be construed as to include a uranium mill and such

facilities are an essential part of any uranium operation.
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POUCH V « STATE CAPITOL

JUNEAU. ALASKA 998 11

Tcan Hi1 M oJ 1T M | 007.465-3800
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 9, 1981

SUBJECT: Nuclear material
(CSSB 29 (Judiciary))

TO: Senator Patrick M. Rodey,
Senate Judiciary Committee

FROM: John B.
Legislative

May 1 ask:

(1) You prohibit transportation of nuclear waste material
for disposal in-state, authorizing only transportation to
points outside the state. (AS 18.45.027, added by * Sec. 2.)
Yet, you authorize construction of in-state nuclear waste
disposal facilities under certain circumstances. How does
the waste material legally get to these in-state facilities
to be disposed of? How does this mesh with AS 46.03.843,
precluding disposal of high-level wastes but appearing to
permit disposal of low-level wastes? How do hospitals and
labs legally handle disposal of wastes if this becomes law?

(2) How does AS 46.03.843(b)(1)(B), wherein the Department

of Environmental Conservation may determine when something
constitutes a threat to the health or safety of the public
under AS 46.03.250 (presumably these are, under the definition,
"high-level™ wastes), mesh with tho new language of amended

AS 46.03.250 which authorizes regulation concerning low-

level radiation? Are high-level radiation and low-level
radiation mutually exclusive?

This bill is obviously in need of more work.
JBCtljb

Enclosure



AMENDMENT

Offered in the SlJATEZ By: —- judiciary.
To; SENATE BILL No. SB 29
HOUSE BILL No.
Page : Line =—— —
Page 1, line 13:
After "Conservation™ 1insert "to construct the facility
on land designated by the legislature under (b) of
this section™.
Page 1, after line 13:
Insert
1) The legislature shall designate by law the
land in the state on which a nuclear fuel production,
utilization, reprocessing or disposal facility may be
located. 1
Page 1, line 14:

Change "(b)" to "(c¢c)"



Alaska ™ iaie le gislature

Pouch V
. _ State Caﬁltol
Official Business Jureau, Alaska 99811

SUMMARY OF JOINT SENATE-FOUSE HEARING
OF
FEBRUARY 16, 1981

Loom 116, State Capitol - Juneau, Alaska

Legislation before Committee:

SB 11 "An Act continuing the existence of the Board of
Governors of the Alaska Bar Association; and
providing for an effective date."”

CSSB 29 "An Act relating to nuclear materials."”

The joint meeting of the House and Senate Judiciary Committees
was called to order by Chairman Rodey at 2:05 p.m., and was co—
chaired by Representative Miller.

Senate members present were: Senators Rodey, Ray, Parr, and
Hohman. Senator Bennett was absent.

An overview of the Alaska Bar Association was presented by William
B. Rozell, President, Alaska Bar Association. Among those items
discussed were the Fee Arbitration Committee, Conciliation Panels,
Continuing Legal Education Commission, and the Sunset Review.

The Chair then heard questions from the floor and general dis—
cussion concerning Bar Association activities.

CSSB 29, scheduled for hearing, was deferred until a future date.

Hearing no objections, Chairman Rodey adjourned the meeting at
3:15 p.m.
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M February 9, 1981

"uste  ~EHSI332
(CSSz 29 (Judiciary))

Senator Patrick Rodey, Chairman
Se-.ate Tuciciarv Committee x*

3.

T pely

(1) You prohibit transportation of nuclear waste material
for disposal in-state, authorizing only transportation to
j0 ints outside the state. r\S 18.45.027, added by * Sec. 2
Yet, you authorize construetion of in-state nuclear waste
disposal facilities under certain circumstances. How does
the v7sst.G material legally get to these in-state facilities
to be disposed of? mow does this mesh with AS 46.03.843,
precluding disposal of high-level wastes but appearing to
permit disposal of low-lavel v:astes? How do hospitals and
iabs legally handle disposel of v;astes if this becomes law?

I"D Hov; does AS 45. 03.843(b) (1) (3) , wherein the Department

of Environmental Conservation may determine when something
.institutes a threat to the health or safety of the public
under AS -"10.03.25C (presumably these are, under the definition,
"high-level" wastes), mesh with th« new language of amended

AS 16.03.250 which authorizes regulation? concerning low-
Icvel radiation? Are high-level radiation and low-level
radiation mutuallv exclusive?

in n.cad of more work
;C1jb

nc.osur
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Spuaue of£ fyfcm en VoteM

8926 Birch Lane
Juneau, Alaska 99801
February 4, 1981

The Honorable Pat Rodey, Chairman
Senate Judiciary Committee

Alaska Legislature

Juneau, Alaska 99811

Re: Senate Bill 29 (Nuclear Materials)
Dear Senator Rodey and Members of the Committee:

The League of Women Voters of Alaska supports
enactment of Senate Bill 29, including proposed new AS

4b.03.843 (prohibiting in-state storage of high level
nuclear waste material).

The League of Women Voters of the United States
(LWVUS) has developed numerous positions relating to natural
resources and the environment. Among these is a position on
energy, 1including a polLicy that reliance on nuclear fission
should not be increased, and that special attention must be
given to solving waste disposal and other health ai. 1l safety
problems associated with this energy source. A copy of the
full text of the LWVUS position on energy can De provided 1if
the Committee so desires.

The League has given special attention to the
problems of nuclear (including low-Level radioactive) waste
disposal. At the national level, the League 1lobbied for
nuclear waste legislation that would assign the states a
significant role in the federal-state interaction leading to
decisions on nuclear waste disposal. The problem is one
which must be resolved, and or an environmentally sound,
site specific basis, using a decision process that affords
ample opportunity for citizen participation.



The Honorable Pat Rodey

February 4, 1981
Page Two

We note that the present statute as amended by SB
29 will afford opportunities for meaningful citizen parti—
cipation: first, when the regulations to be 1issued by the
Department have been drafted and are out for public review
and comment; and second, when municipalities hold their
public hearings in order to develop the municipality®s
position regarding a permit for a specific proposed facility
site. We invite the Committee"™s attention, however, to the
draft uniform procedural vregulations (now out for public
comment) resulting from the Governor®s Permit Reform
Project. Under these regulations, the Department will
decide whether these facility permits are Class 1 or Class
Il permits. Class | permits can be issued without any
public notice. Probably nuclear waste disposal facility
permits (even for low-level radioactive waste facilities)
should be Class |1l permits.

We do ask that the Committee consider incorporating
into the legislative history, as guidance to the Department
of Environmental Conservation when drafting 1its facility
siting permit regulations, the League®s "Criteria for Evalu-—
ating Suitability of Storage or Disposal Sites for Hazardous
and Nuclear (Including Low-Level Radioactive) Waste." A
copy of these criteria is attached as Exhibit A. Presumably
the only nuclear waste storage facilities which could be
permitted (under the legislation as written) would be for
storage of 1low-level radioactive wastes, and the League®s
"criteria™ apply to those facilities as well.

We invite the Committee®s attention to proposed new
AS 18.45.027, which was amended into SB 29 on January 29 1in
the Senate Resources Committee (Senate Journal, page 140).
That proposed section would read:

"The transportation of nuclear waste material 1in
the state, except for purposes of disposal outside
the state, 1is prohibited.”

We question whether it was not the intention to prohibit in-
state transportation of high-level nuclear waste material in
the state, rather than to prohibit the transportation of all
nuclear waste material.. We are concerned tha the wording
adopted in the Senate Resources Committee amendment may



The Honorable Pat Rodey

February 4, 1981
Page Three

unintentionally prohibit all 1in-state transport of even
those low-level radioactive materials used 1in medicine,
education or scientific research, which presumably should be
taken away from the Alaskan institutions or hospitals where
they have been used and stored in a suitably permitted
Alaskan disposal facility for low-level radioactive wastes.

We are leaving with the Committee one copy of the
"Nuclear Waste Primer,"™ published by thj League of Women
Voters Education Fund. It provides more 1information than
the title 1implies, and may be of some help to Committee
members or staff.

Thank you for considering our comments.

Sineerely yours,

Margaret Hollemd, Chie{]obbyist,

League of Women Voters of Alaska



Hazardous and Nuclear (including Low Leveél Radioactive) Waste

These criteria, developed in April 1980, are an arrangement of national Environmental
ality and Land Use positions to help Leaguesjudge both the process employed in site

u N
getermlnatlon and the suitability ofa proposed Site.

To ensure safe disposal:

D No disposal or storage sites shall be located in natural hazard areas such as
flooa'plains. areas with high seismic or volcanic activity, areas of unstable geologic, ice or
snow formations, or areas subject to extensive damage from hurricanes.

O There should be an examination of alternative sites, methods of storage and methods
of treatment.

O Both on and off site monitoring for contamination of ground and surface waters and
soils are of the utmost importance.

O Containers should be designed to prevent leakage of the material stored or disposed
of.

O When containers are stored there should he regular inspections for possible leakage.

Criteria for Evaluating Suitability of Storaqe or Disposal Sites for

Siting of waste disposal or storage facilities should not take place in areas of critical
concern, which include:

0O Drinking water supply sources such as reservoirs and other storage facilities and sole
source aquifers and watersheds.

O Fragile land areas such as shorelines of rivers, lakes and streams: estuaries and bays
or wetlands.

O Where there are rare or valuable ecosystems or geologic formations, significant
wildlife habitat or unique scenic or historic areas.

O Areas with significant renewable resource value, such as prime agricultural.lands,
aquifer or aquifer recharge areas, significant grazing and forest lands.

The waste siting decision-making process should provide for:

O Ample and effective public participation, including adequate funding for such partici-
pation.

O Economic, social and environmental impacts statements so that both decision makers
and the public have information on which to base a decision. Secondary land use
demands, in addition to the actual site, should be considered — roads, sewers, water, etc.

O Site selection in conformance with any adopted comprehensive plan — an example
would be an adopted Coastal Zone Management Plan.

O Participation and review by all governmental levels to assure conformance with
comprehensive plans at each level of government.

O Procedures for mediation of intergovernmental conflicts.



NOTE REGARDING THE FOLLOWING FRAME ON MICROFILM:
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Amendment

Page 9, line 1

Sec. 46.03.299. CONTROL OF HAZARDOUS WASTES. The department
shall, by regulations adopted under the Administrative Procedure
Act (AS 44.62), establish a state hazardous waste program; the
state hazardous waste program shall
(1) consistent with and substantially equivilent to the
Federal Conservation and Recovery Act of 1976 (P.L. 94-580, 42 U.S.A.
6901-6987),
(A) establish criteria to identify the characteristics of
hazardous wastes;
(B) enumerate specific hazardous wastes (within the mean—
ing of AS 46.03.900(31) subject to the provisions of AS 46.03.302
and 46.03.305; however, the department may not list as hazardous
a waste that lias not been listed as a hazardous wast by the
Unite:! States Environmental Protection Agency under 2 U.S.C.
6921, unless the commissioner f4/**"
poses a rnad--_ia_t.hc inibl ic_hcaJ.lji.and-vmll"aaai-;. and,

(C) etc.



FCC REPORT RE; CHSSB 29

Letter of Intent

In passing this Free Conference Committee report
it is the intention of the legislature that the
Department of Environmental Conservation shall not
administer the Hazardous Waste program such that
either private citizens or businesses are required
to obtain permits from both the Federal and State
governments for the same activity.



JAY S. HAMMOND, COVW W

DEHWBITMENT OF LAW
QiCTor M MORHCY CONRIL J\ oy EEUK-XMST%AC%E&?L
A /(907) 465-3686

April 15, 1980

The Honorable Glenn Hackney
Alaska State Legislature
Senate

Pouch V

Juneau, Alaska 99811

Re: Nuclear Waste Transportation
Our file J-66-606-80

Dear Senator Hackney:

On April 4, you requested this department®s views
on whether the State of Alaska could prohibit the Federal
Government from utilizing state roads to transport nuclear
waste for disposal within the state. The state of the law
in this matter 1is fluid, and we cannot give a definitive
answer.

Many states, and local governments, have enacted
legislation prohibiting or restricting the transportation of
radioactive wastes across their roads. ~nj.respouset™tA("™»w

. FederaT”Deparjimant-o f U ranspor-tatdLorT-hlis®propos.eJI®iGFul aLxorTs**

ATrchv M IMATI 2rete dtowoul.dp ree Inptr.s t at'e"s” nJrdm-prpostngrout r-Tglit>

rohibitxonsTonVnu.c:lcar wasteji.transporty .at least:, on_Jlederald-L
ATdMixgHATaySi* although states would be allowed a voice in
particular routing decisions. A copy of these regulations

is enclosed. Several states are actively protesting these

03-CBLM
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regulations, and are contemplating litigation in the event

that they are adopted -- on the grounds that the regulations

are statutorily and constitutionally unauthorized.

Absent the adoption of these regulations, the
state probably could prohibit private carriers from trans-
.porting nuclear wastes across state roads. A different
problem exists with respect.to transportation by the Federal
Government and its instrumentalities. Unless a specific
statutory waiver could be found, direct federal transport
would be immune from state regulation. Hancock v. Train,
426 U.S. 167 (1976). Congress has waived federal sovereign
immunity wi:h respect to solid waste activities 1iIn section
6001 of the Resource Conservation Recovery Act of 1976 (P.L.
94-950). The applicability of that waiver to nuclear waste
transportation by the Federal Government would be questioned
under section 1006(a) of the Act, which provides that:

Nothing in this Act shall be construed

to apply to (or to authorize any state,

interstate, or local authority to regu—

late) any activity or substance which

is subject to the . . . Atomic Energy

Act of 1954 (42 U.S.C. 2011 and.follow—

ing) except to the extent that such

application (or regulation) is not in—

consistent with the requirements of
such acts.

As implemented, the regulation of the transportation
of nuclear wastes 1is governed not by the Atomic Energy Act,

but rather by the Hazardous Materials Transportation Act.
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49 U.S.C. 81801 et seq. Thus, the exceptions .to the sov—
ereign immunity waiver contained in the Resource Conserva-*
tion and Recovery Act, at Irast potentially, may not include
the transportation of nuclear waste materials. However,
ebecause sovereign immunity wrivers are strictly construed 1in
favor of the Federal Government (Hancock v. Train, supra)
the argument may be a difficult one to make. */

As X hope this letter indicates, the subject of
the permissible scope of state regulation with respect to
nuclear power 1involves an accommodation of several major

federal regulatory programs, and ongoing federal agency

activities. =“Certainly, 42 U.S.C. 82021 -- the state coop—
eration section of the Atomic Energy Act -- has certain
preemptive effects. For example, it has been held that

states may not prohibit the construction of a nuclear plant
for reasons premised on radioactivity hazards, although it

may deny siting approval on other environmental or land usé
grounds. Sec- Northern States Power Co. v. State of Minnesota,
447 F.2d 1143 (8r.h Cir. 1971); United States v. City of New
York, _ F. Supp. J , 12 ERC 1600 (SDNY, December 26, 1978);

Pacific Legal Foundation v. California State Energy Comn”n,

*/ The sovereign immunity waiver in the Clean Air Act

Xsec. 118: P.L. 95-95) may also be applicable, to the extent
that transportation of nuclear waste poses a threat of atmos—
pheric radioactive release,
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F. Supp. 12 ERC 1899 (S.D. Cal., March 6, 1979).
The extent to which this rationale is applicable to direct
regulation of nuclear waste disposal activities 1is unclear.
Because 1t is unsettled, many state and local governments
have chosen to legislate in this area. Moreover, it is my
understanding the Nuclear Regulatory Commission has taken a
cooperative attitude in this respect -- although the Depart—
ment of Transportation, as noted previously, may differ.
In sum, it does not appear from initial review that there
exists any clear legal obstacle at this time which would
override the public interest which would be served by state
nuclear power regulation.

Sincerely,

AVRUM M. GROSS
ATTORNEY GENERAL

JKT:dIm
Enc.

cc: Ernst W. Mueller, w/enc.
Commissioner .
Department of Environment”
Conservation



