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Dear S ena t o r  Rodey: r m  «
2  j  ? 9 8 J

I am the mother o f  a men ta l ly  r e t a rd ed  seven yea r  o l d  boy.  He I s  l ov ing  and l oved ,  
and has brought  a d i f f e r e n t  k ind o f  unders tand ing In t o  ou r  f am i ly .

A l though I am f o r t u n a t e  enough t o  have o l d e r  s i b l i n g s  who can s t a y  with  ou r  David 
" vt lmes when my nusband and /o r  I have meet ings ,  e r r a n d s ,  church a c t i v i t i e s ,  
Si .ot»plng--even an o c c a s i o n a l  evening o u t ,  I t  I s  s t i l l  n e c e s sa ry  f o r  both  pa ren t s  
and th e  s i b l i n g s  t o  have a b r e a t h e r  from the c on s tan t  f e e l i n g  o f  be ing a s u p e r ­
v i s o r ,  o r  the e x t r a  ar rangements ne c e s sa ry  f o r  some a c t i v i t i e s  t h a t  must in c lud e  
David .
To t h i s  end , we have been f o r t u n a t e  and b l e s s ed  with the  a v a i l a b i l i t y  o f  r e s p i t e  
ca re  a t  th o  A laska Developmental Center  f o r  the E x cep t i ona l  C h i l d ,  whore David can 
be taken f o r  an hour  o r  two, o r  an o v e rn i g h t .  Th i s  does wonders t o  l i f t  t h e  s p i r i t
and g ive a l l  the  f am i ly  a t r u e  b r e a t h e r .

The Center I s  a Godsend f o r  the  p a ren t s  of the s e v e r l y  and m u l t i p l y  handicapped  
who r e q u i r e  around the c l o c k  a t t e n t i o n  l i f t i n g ,  f e ed in g ,  t o i l e t i n g ;  o r  the  c h i l d  
who I s  c o n s t a n t l y  on the move, a lmos t  t o  the exhaus t ion  p o in t  o f  the f am i l y ;  o r  
the  p ro found ly  r e t a rd ed  c h i l d  who can re tu rn  l i t t l e  t o  the p a ren t  In the way of  
exp res s ion  o f  f e e l i n g s .  Few s i f t e r s  ‘a r e  a v a i l a b l e  f o r  such c h i l d r e n .

V 1' . •
To know t h a t  th e r e  I s  a p l a c e  where we can s a f e l y  and c o n f i d e n t l y  leave  ou r  c h i l d r e n
in o r d e r  t o  have fus t  a l i t t l e  freedom from the worry o r  l a b o r  Invo lved In c a r in g
f o r  them, I s  a tremendously u p l i f t i n g  f e e l i n g .  Wo a re  t r u l y  g r a t e f u l  t h a t  r e s p i t e  
c a re  In the Center Is  a v a i l a b l e ,  and I s  s t a f f e d  by competent and c a r in g  pe op le .

Two hoard members from the A laska Developmental Center  a re  coming t o  Juneau t o  
t a l k  about the Center. I r e s p e c t f u l l y  r eques t  t h a t  you make Just a l i t t l e  t ime 
t o  l i s t e n ,  and to  be s u pp o r t iv e  o f  them.

Thank you .
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and Fahrenkamp.
G u a r d i a n s  & S P A T E  B I L L  NO. 3 , by S e n a t o r  Z i e g l e r /  P r o p o s e s  s u b s t a n t i a l

C o n s e r v a t o r s  c h a n g e s  to A S  13.26, " P r o t e c t i o n  of P e r s o n s  U n d e r  D i s a b i l i t y  

a n d  T h e i r  P r o p e r t y . "  N u m e r o u s  n e w  s e c t i o n s  a d d e d  to A r t i c l e  

3, " G u a r d i a n s  o f  I n c a p a c i t a t e d  P e r s o n s "  r e l a t i n g  to the p u r p o s e  

a n d  b a s i s  of guar<'!a iship, t e s t a m e n t a r y  a p p o i n t m e n t  of g u a r d­

ians, i n i t i a l  c o u r L  i r o c e d u r e s ,  n o t i c e  o f  r i g h t s ,  v i s i t o r ' s  

r e p o r t s ,  e v a l u a t i o n s ,  d u t i e s  a n d  p o w e r s  o f  r e s p o n d e n t ' s  a t t o r­

ney, a p p o i n t m e n t  of g u a r d i a n  a d  l i t e m ,  h.airing, p s y c h o t r o p i c  

m e d i c a t i o n  i n f l u e n c i n g  w a r d s  o r  r e s p o n d e n t s  at j u d i c i a l  h e a r­

ings, g u a r d i a n s h i p  o r d e r ,  g u a r d i a n s h i p  i m p l e m e n t a t i o n  r e p o r t ,  

r e p o r t i n g ,  c o s t s  in g u a r d i a n s h i p  p r o c e e d i n g s  and e m e r g e n c y  

p o w e r s.  A m e n d m e n t s  to A r t i c l e  3 r e l a t e  t o  c h a n g e s  in or t e r­

m i n a t i o n  of g u a r d i a n s h i p  (sec. 125), less r e s t r i c t i v e  a l t e r n a­

tives to g u a r d i a n s h i p  s e r v i c e s  ( 1 25(c)), r e q u e s t  fo r  c h a n g e  

o f  g u a r d i a n  o r  d e a t h  o r  d i s m i s s a l  o f  g u a r d i a n  (sec. 125 (d) A 

(e)), a d d i t i o n s  to w h o  must: b e  n o t i f i e d  i n  g u a r d i a n s h i p  p r o­

c e e d i n g s  (sec. 135), a n d  l a n g u a g e  d e l e t e d  w h i c h  s t a t e d  that 

r e p r e s e n t a t i o n  of i n c a p a c i t a t e d  p e r s o n  b y  a g u a r d i a n  ad l i t e m  

n o t  n e c e s s a r y  (sec. 13 5  (b)). R e p e a l s  a n d  r e - e n a c t s  s e c t i o n s

p a g e  3
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o f  A r t i c l e  3 r e l a t i n g  to p e t i t i o n  f o r  a f i n d i n g  of i n c a p a­

c i t y  (sec. 1 05), o u t l i n i n g  t h e  c o n t e n t s  o f  t h e  p e t i t i o n ,  a n d 

s t a t e s  t h a t  th e  p e t i t i o n  n a y  n c n i n a t e  a g u a r d i a n  a n d  i n c l u d e  

a r e q u e s t  f o r  ter.porary g u a r d i a n s h i p  if p h y s i c a l  h e a l t h  or 

s a f e t y  of r e s p o n d e n t  w i l l  b e  i m p a i r e d  c u r i n g  p e n d e n c y  of 

g u a r d i a n s h i p  p r o c e e d i n g .  ( E x i s t i n g  s e c t i o n  s t a t e s  t h a t  c o u r t  

a p p o i n t e d  o f f i c i a l  or a t t o r n e y  s h a l l  h a v e  t h e  p o w e r s  a n d  d u t i e s  

o f  g u a r d i a n  ad l i t e m ) .  R e p e a l s  a n d  r e - e n a c t s  sec. 1 4 0  ( T e m­

p o r a r y  g u a r d i a n s ) ,  s t a t i n g  t h a t  t h e  p e t i t i o n e r  n a y  r e q u e s t  the 

a p p o i n t m e n t  o f  a t e m p o r a r y  g u a r d i a n  if r e s p o n d e n t  i s  i n  n e e d  

o f  i m m e d i a t e  s e r v i c e s  to p r o t e c t  h i m  a g a i n s t  s e r i o u s  injury. 

O u t l i n e s  p r o c e d u r e  of h e a r i n g  r e g a r d i n g  t e m p o r a r y  g u a r d i a n .  

( E x i s t i n g  s e c t i o n  p r o v i d e s  f o r  c o u r t  a p p o i n t m e n t  of t e m p o r a r y  

g u a r d i a n ,  a n d  d o e s  n o t  set o u t  p r o c e d u r e  fo** h e a r i n g ) .  R e p e a l s  

a n d  re-er.acts sec. 145 (Who m a y  b e  g u a r d i a n ;  p r i o r i t i e s . ) ,  

s t a t i n g  that the c o u r t  m a y  a p p o i n t  a c o m p e t e n t  p e r s o n ,  the p u b ­

l i c  g u a r d i a n ,  o r  a p r i v a t e  a s s o c i a t i o n  o r  n o n p r o f i t  c o r p o r a t i o n  

w i t h  a g u a r d i a n s h i p  p r o g r a m  for i n c a p a c i t a t e d  p e r s o n s ,  as 

g u a r d i a n  of a n  i n c a p a c i t a t e d  p e r s o n .  O u t l i n e s  p e r s o n s  the 

c o u r t  m a y  n o t  a p p o i n t  as g u a r d i a n ,  a s  v e i l  a s  p e r s o n s  w h o  h a v e  

p r i o r i t y  fo r  a p p o i n t m e n t .  S t a t e s  p r i o r i t i e s  e s t a b l i s h e d  a r e  

n o t  b i n d i n g ,  a n d  that  t h e  c o u r t  s h a l l ' s e l e c t  the p e r s o n ,  a s s o­

c i a t i o n ,  o r  n o n - p r o f i t  c o r p o r a t i o n  tha t  is b e s t  q u a l i f i e d  a n d  

w i l l i n g  to se r v e .  ( E x i s t i n g  s e c t i o n  stat e s :  "Any c o m p e t e n t

p e r s o n  o r  a s u i t a b l e  i n s t i t u t i o n  m a y  be a p p o i n t e d  g u a r d i a n  of 

a n  i n c a p a c i t a t e d  p e r s o n . " ,  a n d  o u t l ’.nes p r i o r i t i e s ) .  R e p e a l s  

a n d  r e - e n a c t s  s e c t i o n  1 5 0  ( G e n e r a l  p o w e r s  a n d  d u t i e s  o f  g u a r d­

ian )  and a d d s  n e w  s u b s e c t i o n  (e), o u t l i n i n g  w h a t  a g u a r d i a n  

m a y  not  do  i n  respect, to t h e  w ard ( m a y  n o t  p l a c e  w a r d  i n  a 

m e n t a l  i n s t i t u t i o n  o t h e r  t h a n  t h r o u g h  a f o r m a l  p r o c e e d i n g ,  

m a y  not  c o n s e n t  to an a b o r t i o n ,  s t e r i l i z a t i o n ,  w i t h h o l d i n g  of 

l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s ,  p e r f o r m a n c e  o f  m e d i c a l  e x p e r i­

m e n t s ,  p r o h i b i t  w a r d  f r o m  r e g i s t e r i n g  to v o t e ,  or f r o m  a p p l y i n g  

f o r  an d o b t a i n i n g  a d r i v e r ' s  l i c e n s e ) .

L e s s  s u b s t a n t i a l  c h a n g e s  to A r t i c l e  1 ( G e n e r a l  P r o v i s i o n s )  i n­

c l u d e  n e w  d e f i n i t i o n  o i  " i n c a p a c i t a t e d  p e r s o n " ,  s t a t i n g :  " . . .

m e a n s  a p e r s o n  w h o s e  a b i l i t y  to r e c e i v e  a n d  e v a l u a t e  i n f o r m a t i o n  

o r  to c o m m u n i c a t e  d e c i s i o n s  is i m p a i r e d  for r e a s o n s  o t h e r  t h a n  

m i n o r i t y  to th e  e x t e n t  that h e  l a c k s  the a b i l i t y  to p r o v i d e  

f o r  h i m s e l f  the e s s e n t i a l  r e q u i r e m e n t s  for h i s  p h y s i c a l  h e a l t h  

o r  s a f e t y  w i t h o u t  c o u r t - o r d e r e d  a s s i s t a n c e ; " .  A d d s  n e w  d e f i­

n i t i o n s  r e g a r d i n g  e s s e n t i a l  r e q u i r e m e n t s  f o r  p h y s i c a l  h e a l t h  

o r  s a f e t y ,  p a r t i a l  g u a r d i a n ,  ful l  g u a r d i a n ,  v i s i t o r ,  g u a r d i a n  

a n d  r e s p o n d '  >t.

A d d s  n e w  A r t i c l e  6 e n t i t l e d  " P u b l i c  G u a r d i a n s " ,  w i t h  s e c t i o n s  

r e l a t i n g  to p u r p o s e  ( s t a t e s  that t h e  l e g i s l a t u r e  r e c o g n i z e s  

t h a t  m a n y  A l a s k a n s ,  for  r e a s o n s  of i n c a p a c i t y  or m i n o r i t y  a r e  

i n  n e e d  o f  a g u a v d i a n  or c o n s e r v a t o r ,  and t h a t  it i n t e n d s  to 

e s t a b l i s h  the O f f i c e  o f  P u b l i c  G u a r d i a n  to p r o v i d e  s u c h  s e r v i c e s ) .  

O u t l i n e s  p o w e r s  a n d  d u t i e s  o f  the p u b l i c  g u a r d i a n ,  a n d  a dds 

s u b s e q u e n t  s e c t i o n s  r e l a t i n g  to i n t e r v e n t i o n ,  d e l e g a t i o n  of 

p o w e r s  a n d  d u t i e s ,  a n d  a l l o c a t i o n  o f  costs.
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S e c t i o n  r e l a t i n g  to t r a n s i t i o n  s t a t e s  t h a t  to l a t e r  t h a n  J u l y  

1, 1 9 8 4  ail g u a r d i a n s h i p s  fo r  i n c a p a c i t a t e d  p e r s o n s  e s t a b l i s h e d  

b e f o r e  J a n u a r y  1, 1 9 8 2  and i n  e f f e c t  u n t i l  J a n u a r y  1, 1 9 8 2  

s h a l l  b e  r e v i e v e d  b y  t h e  c o u r t .  P r o v i d e s  Act t a k e s  e f f e c t  

J a n u a r y  1, 1982.

I n t r o d u c e d  J a n u a r y  1 3  a n d  r e f e r r e d  to J u d i c i a r y .

— — W l W P g f P W ^ PBIIULJHLLmL u,
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Senate
Committee on Judiciary 

M E M O R A N D U M

Billy Berrier 
Legislative Affairs

FROM: Kevin K. Bruce
Committee Aide

DATE: February 18, 1981

SUBJECT: S.B. 3

Senator Rodey has asked that your office provide us 
with a sectional analysis of S.B. 3 "An Act relating 
to guardians and conservators; and providing for an 
effective date."

Thank you for your assistance in this matter.

Po'ich V
State Capitol

Juneau, Alaska 99811

KKB/ods



A M E R I C A N  E A R  A S S O C I A T I O N  

R E P O R T  T O  T H E  H O U S E  O F  D E L E G A T E S  

C O M M I S S I O N  O N  T H E  M E N T A L L Y  D I S A B L E D

R E C O M M E N D A T I O N

B E  I T  R E S O L V E D ,  T h a t  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  c a l l s  u p o n  
a l l  s t a t e s  t o  a s s i s t  p e r s o n s  o f  d i m i n i s h e d  m e n t a l  c a p a c i t y  t o  
l i v e  w i t h  m a x i m u m  s e l f - s u f f i c i e n c y  i n  t h e  g e n e r a l  c o m m u n i t y ,  b y  
e n a c t i n g  l a w s  a l l o w i n g  c o u r t  a p p o i n t m e n t  .of l i m i t e d  o r  p a r t i a l  
g u a r d i a n s ,  w h e r e  p e r s o n s  of d i m i n i s h e d  c a p a c i t y  n e e d  s o m e ,  b u t  
n o t  t o t a l ,  a s s i s t a n c e  i n  m a k i n g  d e c i s i o n s  c o n c e r n i n g  t h e i r  p e r ­
s o n a l  a f f a i r s  o r  e s t a t e s .

R E P O R T

T h i s  r e s o l u t i o n  u r g e s  a l l  s t a t e  l e g i s l a t u r e s  t o  e n a c t  l a w s  
p e r m i t t i n g  t h e  a p p o i n t m e n t  o f  l i m i t e d  o r  p a r t i a l  g u a r d i a n s ,  i n  l i e u  
o f  t o t a l  o r  p l e n a r y  g u a r a i a n s ,  w h e r e  t h i s  w o u l d  a s s i s t  m e n t a l l y  
d i s a b l e d  p e r s o n s  t o  l i v e  s u c c e s s f u l l y  i n  t h e  c o m m u n i t y . S u c h  l a w s  
w o u l d  r e c o g n i z e  t h e  v a r y i n g  a d a p t i v e  p o t e n t i a l s  o f  t h e  e l d e r l y ,  t h e  
m e n t a l l y  ill, o r  p e r s o n s  w i t h  d e v e l o p m e n t a l  d i s a b i l i t i e s  (e . g .  , m e n ­
t a l  r e t a r d a t i o n ,  e p i l e p s y ,  c e r e b r a l  p a l s y ,  a u t i s m ) ,  t h e  h a b i l i t a t i v e  
v a l u e  o f  g u a r d i a n s h i p s  w h i c h  f a c i l i t a t e  i n d e p e n d e n t  l i f e  i n  t h e  
c o m m u n i t y ,  a n d  t h e  d e s i r a b i l i t y  of  l i m i t i n g - a s  m u c h  a s  p o s s i b l e  i n ­
f r i n g e m e n t s  o n  b a s i c  c i v i l  r i g h t s  a n a  f r e e d o m s .  A p p o i n t m e n t  o f  
l i m i t e d  o r  p a r t i a l  g u a r d i a n s  w o u l d  e n h a n c e  t h e  c o u r t ' s  a b i l i t y  to 
d e l i v e r  g u a r d i a n s h i p  s e r v i c e s  a p p r o p r i a t e  f o r  i n d i v i d u a l  n e e d s ,  a n d  
t o  f o c u s  r a t i o n a l l y  a g u a r d i a n ' s  a t t e n t i o n  o n  t h e  s p e c i f i c  n e e d s  

o f  a  w a r d .

A  s i g n i f i c a n t  p r o b l e m  f o r  p e r s o n s  o f  d i m i n i s h e d  o r  l i m i t e d  m e n ­
t a l  c a p a c i t y  h a s  b e e n  t h e  v a g u e n e s s  a n d  i n f l e x i b i l i t y  o f  c u s t o m a r y  
g u a r d i a n s h i p  p r o c e e d i n g s  a n d  t h e  d e p l o r a b l e  e x p l o i t a t i o n  t h a t  h a s  
o f t e n  o c c u r r e d  u n d e r  t r a d i t i o n a l  a l l - o r - n o t h i n g  g u a r d i a n s h i p



systems.^- T r a d i t i o n a l  g u a r d i a n s h i p -  a l s o  h a s  t h e  c o n s e q u e n c e  t h a t  a 
p e r s o n  f o u n d  t o  b e  i n c o m p e t e n t  i s  v i r t u a l l y  w i t h o u t  t h e  p o w e r  t o  sue, 
c o n t r a c t ,  m a r r y ,  v o t e  a n d  p e r f o r m  a n u m b e r  o f  o t h e r  i m p o r t a n t  legal 
acts-''* T h e  i n f l e x i b i l i t y  o f  g u a r d i a n s h i p  has- b e e n  r e c o g n i z e d  b y  
t h e  S o c i a l  S e c u r i t y  a n d  V e t e r a n ' s  A d m i n i s t r a t i o n s  w h i c h  h a v e  f o r  
a  n u m b e r  o f  y e a r s  r e q u i r e d  t h e  a p p o i n t m e n t  o f  s p e c i a l  t h i r d - p a r t y  
" r e p r e s e n t a t i v e  p a y e e s "  t o  r e c e i v e  a n d  m a n a g e  m o n i e s  d u e  p e r s o n s  
w i t h  q u e s t i o n a b l e  c a p a c i t y  t o  m a k e  c e r t a i n  f i n a n c i a l  d e c i s i o n s . - *

I n  r e c e n t  y e a r s ,  a n u m b e r  o f  s t a t e s  h a v e  e x a m i n e d  t h e  a d e q u a c y  of 
t h e i r  g u a r d i a n s h i p  l a w s  a n d  h a v e  e n a c t e d  s o  c a l l e d  " l i m i t e d "  o r  
" p a r t i a l "  g u a r d i a n s h i p  l e g i s l a t i o n . 4

N A T I O N A L  P O L I C Y  R E C O M M E N D A T I O N S

T h e  n o t i o n  o f  l i m i t e d  g u a r d i a n s h i p  h a s  r e c e i v e d  t h e  e n d o r s e ­
m e n t  o f  a  n u m b e r  o f  n a t i o n a l ,  b l u e - r i b b o n  p a n e l s  a n d  o r g a n i z a t i o n s .  
I n  1962, t h e  P r e s i d e n t ' s  P a n e l  o n  M e n t a l  R e t a r d a t i o n  r e c o m m e n d e d  in 
i t s  R e p o r t  o f  t h e  T a s k  F o r c e  o n  L a w  t h a t  *

See., I n t e r n a t i o n a l  L e a g u e  o f  S o c i e t i e s  f o r  t h e  M e n t a l l y  H a n d i c a p p e d  
S a n  S e b a s t i a n  S y m p o s i u m  o n  G u a r d i a n s h i p  o f  t h e  M e n t a l l y  R e t a r d e d  (1; 
D u s s a u l t ,  G u a r d i a n s h i p  a n d  L i m i t e d  G u a r d i a n s h i p  i n  W a s h i n g t o n  S t a t e 
A p p l i c a t i o n  f o r M e n t a l l y R e t a r d e d  C i t i z e n s , 1 3  G o n z  L .  R e v .  5 8 3  (15 
a n a ,  N o t e ,  L i m i t e d  G u a r d i a n s h i p  f o r  t h e  M e n t a l l y  R e t a r d e d  8 N. M e x .  
R e v .  2 3 1  ( 1 9 7 8 ) .

^ U n i t e a  S t a t e s  S e n a t e  S p e c i a l  C o m m i t t e e  o n  A g i n g ,  P r o t e c t i v e  S e r v ic 
f o r t h e  E l d e r l y  - A  W o r k i n g  P a p e r  3 9 - 4 0  ( J u l y  1 9 7 7 ) .

3 20 C . F . R .  §404 . 1 6 0 1  e t . s e q . , a n d  3 8  C . F . R .  P a r t  x3. S e e  g e n e r a l  ' 
T h e M e n t a l l y  D i s a b l e d  a n d  t h e  L a w  a t  2 6 1  (rev. ed. S. B r a k e !  a n d  

R. R o c k  e d s .  1 9 7 1 ) .

^ C o n n .  G e n .  S t a t .  §45-78(c) (Cum. S u p p .  1 9 7 9 ) ;  F l a .  S t a t .  A n n .  §74- 
(Supp. 1 9 7 9 ) ;  I d .  C o d e  §56-239 t o  2 4 2  (Supp. 1 9 7 9 ) ;  1 1 1 .  A n n .  S t a t .  
1 1 0’s S l l a - 2 3  ( S m i t h  - H u r d  S u p p .  1 9 7 9 ) ;  K y .  R e v .  S t a t .  §387.287 (Sv
1 9 7 8 ) ;  N . C .  G e n .  S t a t .  §35-1.6 ( S u p p .  1 9 7 7 ) ;  N . Y .  M e n t a l  H y g .  L a w  
5,377.19 a n d  7 7 . 2 5  ( M c K i n n e y  1 9 7 6  a n d  S u p p .  1 9 7 7 ) ;  S . C .  C o d e  §21-19- 

(1977); T e n n .  C o d e  A n n .  § 34-1201 e t  s e q . (as a m e n d e d  b y  P u b .  c h  4 9 9  
" C o n s e r v a t o r s h i p  L a w  o f  1 9 8 0 " ) ;  T e x .  P r o b  C o d e  5 §130H ( 1 9 7 8 ) ;  W a s h .  
Rev. C o d e  A n n .  §'11.88.005; S l l . 8 8 . 1 2 5  (Supp. 1 9 7 7 ) ;  W. V a .  C o d e  
5 4 4 - 1 0 A - 2  (S u p p .  1 9 7 8 ) ;  W i s e .  S t a t .  A n n .  §880.37 ( 1 9 7 8 ) .
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. . .as m u c h  as  p o s s i b l e ,  m e n t a l l y  r e t a r d e d  a d u l t s  b e  
a l l o w e d  f r e e d o m  —  e v e n  f r e e d o m  t o  m a k e  t h e i r  o w n  m i s ­
ta k e s .  W e  s u g g e s t  t h e  d e v e l o p m e n t  o f  l i m i t e d  g u a r d i a n ­
s h i p s  o f  t h e  a d u l t  p e r s o n ,  w i t h  t h e  s c o p e  o f  t h e  g u a r d­
i a n s h i p  s p e c i f i e d  i n  t h e  j u d i c i a l  o r d e r . J

T h e  P a n e l ' s  T a s k  F o r c e  R e p o r t  g o e s  o n  t o  r e c o m m e n d  t h a t  " p l e n a r y  
g u a r d i a n s h i p  s h o u l d  b e  r e s e r v e d  f o r  t h o s e  w h o  a r e  j u d i c i a l l y  
d e t e r m i n e d  t o  b e  i n c a p a b l e  o f  u n d e r t a k i n g  r o u t i n e  d a y - t o - d a y  
d e c i s i o n s  a n d  w h o  a r e  f o u n d  t o  b e  i n c a p a b l e  o f  b a s i c  s e l f ­
m a n a g e m e n t .

T h e  A m e r i c a n  A s s o c i a t i o n  o n  M e n t a l  D e f i c i e n c y  r e l e a s e d  a 
p o s i t i o n  p a p e r  i n  1 9 7 3  e n t i t l e d  " G u a r d i a n s h i p  f o r  M e n t a l l y  R e t a r d­
e d  P e r s o n s "  i n  w h i c h  t h e  f o l l o w i n g  g e n e r a l  p r i n c i p l e  w a s  e n d o r s e d :

T h e  b o u n d a r i e s  o f  a s p e c i f i c  g u a r d i a n s h i p  
s h o u l d  b e  s p e c i f i e d ,  t a k i n g  f u l l  c o g n i z a n c e  o f  t h e  
s o c i a l  c o m p e t e n c i e s  a n d  l i m i t a t i o n s  o f  t h e  i n d i v i d ­
u a l  w a r d .  I n  o t h e r  w o r d s ,  t h e  g u a r d i a n ' s  m a n d a t e  
s h o u l d  b e  p r e s c r i p t i v e  i n  natu.<a p e r m i t t i n g  t h e  
r e t a r d e d  a d u l t  to a c t  i n  h i s  o w n  b e h a l f  o n  a l l  m a t ­
t e r s  i n  w h i c h  h e  i s  c o m p e t e n t . ^

W h i l e  n o t  u s i n g  t h e  t e r m  l i m i t e d  g u a r d i a n s h i p  p e r  se, t h i s  r e c o m ­
m e n d a t i o n  e m b o d i e s  t h e  e s s e n t i a l  a s p e c t s  o f  s p e c i f i c i t y  o f  g u a r d ­
i a n s h i p  c o n t r o l  a n d  r e c o g n i t i o n  o f  i n d i v i d u a l  c o m p e t e n c i e s .  In  
g e n e r a l ,  t h e  A A M D  p o l i c y  s t a t e m e n t  u r g e s  c o n s e r v a t i v e  u s e  of  
g u a r d i a n s h i p  a n d  m a x i m u m  f e a s i b l e  p a r t i c i p a t i o n  o f  r e t a r d e d  p e r ­
s o n s  in  d e c i s i o n s  w h i c h  w i l l  a f f e c t  them.

M o r e  r e c e n t l y ,  t h e  P r e s i d e n t ' s  C o m m i s s i o n  o n  M e n t a l  H e a l t h  

r e c o m m e n d e d  t h a t

S t a t e  g u a r d i a n s h i p  l a w s  p r o v i d e  f o r  a s y s t e m  
o f  l i m i t e d  g u a r d i a n s h i p  i n  w h i c h  r i g h t s  a r e  r e m o v e d ,  
a n d  s u p e r v i . s i o n  i s  p r o v i d e d ,  f o r  o n l y  t h o s e  a c t i v i t i e s

^ T h e  P r e s i d e n t ' s  P a n e l  o n  M e n t a l  R e t a r d a t i o n ,  R e p o r t  o f  t h e  T a s k  

F o r c e  on  L a w  a t  4 2 (1963).

6 Id. a t  43.

7
A m e r i c a n  A s s o c i a t i o n  o n  M e n t a l  D e f i c i e n c y ,  P o s i t i o n  P a p e r  o n  

G u a r d i a n s h i p  f o r M e n t a l ly R e t a r d e d  P e r s o n s  a t  1 7  (19 7 3) .
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i n  w h i c h  a p e r s o n  h a s  d e m o n s t r a t e d  a n  i n c a p a c i t y  t o  
a c t  c o m p e t e n t l y .'

T h e  C o m m i s s i o n  n o t e d  t h a t  g u a r d i a n s h i p  "is a h i g h l y  r e s t r i c t i v e  
m e t h o d  o f  p r o v i d i n g  s u p e r v i s i o n  a n d  a s s i s t a n c e  t o  m e n t a l l y  d i s ­
a b l e d  p e r s o n s .  . . a n d  t h a t  " I t  i s  t h e r e f o r e  e s s e n t i a l  t h a t  
g u a r d i a n s h i p  l a w s  b e  c a r e f u l l y  t a i l o r e d  t o  3 Y o i d  a n y  u n n e c e s s a r y  
r e s t r i c t i o n s  o n  t h e  r i g h t s  o f  i n d i v i d u a l s . " * ^

F i n a l l y ,  t h e  P r e s i d e n t ’s C o m m i t t e e  o n  M e n t a l  R e t a r d a t i o n ,  
i n  i t s  1 9 7 6  R e p o r t  t o  t h e  P r e s i d e n t ,  c a l l e d  f o r  t h e  a v a i l a b i l i t y  
o f  a p e r s o n a l  r e p r e s e n t a t i v e  f o r  e v e r y  m e n t a l l y  r e t a r d e d ' p e r s o n  
w h o  w i s h e s  o r  r e q u i r e s  o n e .  I n s o f a r  as  t h i s  i n c l u d e s  a p p o i n t ­
m e n t  o f  a l e g a l  g u a r d i a n ,  t h e  R e p o r t  n o t e d  t h e  f o l l o w i n g :

T h e r e  is, h o w e v e r ,  n e e d  i n  m a n y  s t a t e s  t o  i m p r o v e  
a n d  r e f i n e  t h e  l a w s  t o  p r e s e r v e  t o  t h e  i n d i v i d u a l  
t h e  e x e r c i s e  o f  t h o s e  f u n c t i o n s  o f  w h i c h  h e  i s  
c a p a b l e .

C O M M U N I T Y  C A R E  A N D  L E S S  R E S T R I C T I V E  
F O R M S  O F  G U A R D I A N S H I P

T h e r e  h a s  e m e r g e d  i n  r e c e n t  y e a r s  a n a t i o n a l  c o m m i t m e n t  t o  
p r o v i d i n g  c a r e ,  t r e a t m e n t ,  h a b i l i t a t i o n , a n d  s o c i a l  s u p p o r t  f o r  
v a r i o u s  d i s a b l e d  g r o u p s  i n  a c o m m u n i t y  setting,. A  G e n e r a l  
A c c o u n t i n g  O f f i c e  r e p o r t  i s s u e d  i n  J a n u a r y ,  1 9 7 7  f o u n d  t h a t  s i n c e  
1 9 6 3  a  n u m b e r  o f  f e d e r a l  l a w s  a n d  p r o g r a m s  h a v e  b e e n  m a n d a t e d  b y  
t h e  e x e c u t i v e ,  l e g i s l a t i v e  a n d  j u d i c i a l  b r a n c h e s  o f  g o v e r n m e n t  t o  
p r e v e n t  t h e  u n n e c e s s a r y  i n s t i t u t i o n a l i z a t i o n  o f  t h e  m e n t a l l y  d i s ­
a b l e d  a n d  a e v e l o p  a l t e r n a t i v e  p r o g r a m s  a n d  s e r v i c e s  ~ n  t h e  
c o m m u n i t y .  T h e  d e p t h  o f  t h i s  c o m m i t m e n t  h a s  b e e n  r e a f f i r m e d  
b y  t h e  P r e s i d e n t ' s  C o m m i s s i o n  o n  M e n t a l  H e a l t h  w h i c h  c o m p l e t e d  a

y T h e  P r e s i d e n t ' s  C o m m i s s i o n  o n  M e n t a l  H e a l t h ,  R e p o r t  t o  t h e  P r e s i ­
d e n t  a t  4 3  (1978).

9 Id.

1 0  . . 
la. a t  71.

^ P r e s i d e n t ' s  C o m m i t t e e  o n  M e n t a l  R e t a r d a t i o n ,  R e p o r t t o  t h e  P r e s­
i d e n t  - M e n t a l  R e t a r d a t i o n :  C e n t u r y  o f  D e c i s i o n  a t  9 3  ( 1 9 7 6 ) .

■^The C o m p t r o l l e r  G e n e r a l ,  S u m m a r y  R e p o r t  j o  t h e  C o n g r e s s  - 
R e  t u r n i n g t h e  M e n t a l  ly Pi s a b l e d t o  t h e  Comrau n i t y :  G o v e r n m e n t  
N e e d s  t o  d o  M o r e  a t  1 (1977) .
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y e a r  l o n g  s t u d y  o f  t h e  n a t i o n ' s  m e n t a l  h e a ] t h  p r o g r a m s  i n  1 9 7 8 :

I n  o u r  j u d g e m e n t /  p e o p l e  a r e  u s u a l l y  b e t t e r  o f f  
w h e n  t h e y  a r e  c a r e d  f o r  w i t h i n  t h e i r  c o m m u n i t i e s / 
n e a r  f a m i l i e s ,  f r i e n d s ,  a n d  h o m e s .  O u r  a s s e s s m e n t  
o f  t h e  p a s t  t w e n t y  y e a r s  s h o w s  t h a t  p r o g r e s s  h a s  
b e e n  m a d e  t o w a r d  t h i s  e n d . ^

T h e  S e n a t e  S p e c i a l  C o m m i t t e e  o n  A g i n g  h a s  c o n d e m n e d  t h e  d e s t r u c­
t i v e n e s s  o f  i n s t i t u t i o n a l i z a t i o n  o n  t h e  e l d e r l y  a n d  h a s  u r g e d  t h e  
u s e  o f  m o r e  e f f e c t i v e  a l t e r n a t i v e s :

M o s t  e l d e r l y  p e r s o n s  w o u l d  p r e f e r  t o  r e m a i n  i n  t h e i r  
h o m e s  i f  a t  a l l  p o s s i b l e .  M a n y  c a n  i f  a p p r o p r i a t e  
c a r e  a n d  a s s i s t a n c e  a r e  a v a i l a b l e .  I n  t h e  l o n g  r u n ,  
t h i s  c a n  p r o d u c e  s a v i n g s  f o r  o u r  n a t i o n  b e c a u s e  i n s t i ­
t u t i o n a l i z a t i o n  is t h e  m o s t  e x p e n s i v e  f o r m  o f  c a r e . ' ^

T h e  f a c t  o f  " d e i n s t i t u t i o n a l i z a t i o n " , w h i c h  h a s  b r o u g h t  
g r e a t e r  n u m b e r s  o f  t h e  m e n t a l l y  d i s a b l e d  b a c k  i n t o  t h e  c o m m u n i t y ,  
a n d  t h e  a c c o m p a n y i n g  e x p a n s i o n  i n  t y p e s  o f  c a r e ,  h a b i l i t n t i o n ,  
arid t r e a t m e n t  s e r v i c e s ,  h a s  p l a c e d  n e w  s t r a i n s  o n  e x i s t i n g  g u a r d ­
i a n s h i p  m e c h a n i s m s .  M o s t  s t a t e  g u a r d i a n s h i p  I j ^ s  s t i l l  e m p h a s i z e  
t h e  t o t a l  d e c i s i o n m a k i n g  r o l e  o f  t h e  g u a r d i a n ,  w i t h  t h e  r e s u l t  
t h a t  t h e  p r e v a i l i n g  g u a r d i a n s h i p  s t r u c t u r e  i s  i n  m a n y  w a y s  m o r e  
r e s t r i c t i v e  o f  p e r s o n a l  f r e e d o m s  t h a n  e t h e r  f o r m s  o f  i n d i v i d u a l  
p r o t e c t i o n  arici a s s i s t a n c e  ( s u c h  a s  s e l f - h e l p  g r o u p s ,  a d v o c a c y  
a g e n c i e s ,  a n d  s o c i a l  w o r k  s e r v i c e s ) .  C o n s e q u e n t l y , if t h e  g u a r d ­
i a n  i s  t o  m a k e  p o s s i b l e  t h e  d e g r e e  o f  a u t o n o m y ,  d i g n i t y  arid p e r ­
s o n a l  i n t e g r i t y  n e c e s s a r y  f o r  s u c c e s s f u l  r e i n t e g r a t i o n  i n t o  t h e  
c o m m u n i t y ,  h i s  r o l e  m u s t  h a v e  c l e a r  l i m i t s .

L I M I T E D  G U A R D I A N S H I P  A N D  T H E  U N I F O R M  P R O B A T E  C O D E

T h e  U n i f o r m  P r o b a t e  C o d e ,  a p p r o v e d  b y  t h e  U n i f o r m  L a w  C o m ­
m i s s i o n e r s  a n d  t h e  A B A  i n  1 9 6 9 ,  c o n s t i t u t e s  t h e  m o s t  s i g n i f i c a n t  
c o m p r e h e n s i v e  p r o p o s a l  f o r  g u a r d i a n s h i p  l a w  r e f o r m  i n  r e c e n t  d e ­
c a d e s .  T h e  C o d e  i n  b a s e d  u p o n  a  g e n e r a l  p r i n c i p l e  o f  u n s u p e r v i s e d

13 .
P r e s i d e n t ' s  C o m m i s s i o n  o n  M e n t a l  H e a l t h ,  s u p r a  n o t e  8 a t  17.

■^United S t a t e s  S e n a t e  S p e c i a l  C o m m i t t e e  o n  A g i n g ,  s u p r a  n o t e  2 a t  iv. 

15
A m e r i c a n  B a r  A s s o c i a t i o n  D e v e l o p m e n t a l  D i s a b i l i t i e s  S t a t e  L e g i s ­

l a t i v e  P r o j e c t ,  A  R e v i e w  o f  G u a r d i a n s h i p  L e g i s l a t i o n  1 8 - 2 1 ( A u g u s t

1979) . ' ~~



e s t a t e  a d m i n i s t r a t i o n ,  a n d  t a k e s  t h e  i n n o v a t i v e  s t e p  o f  s e p a ­
r a t i n g  p r o c e d u r e s  f o r  g u a r d i a n s h i p - o f  i n c a p a c i t a t e d  p e r s o n s  f r o m  
t h o s e  f o r  t h e  p r o t e c t i o n  o f  t h e  p r o p e r t y  o f  p e r ^ g n s  u n d e r  d i s ­
a b i l i t y  ( c o n s e r v a t o r s h i p  c r  p r o t e c t i v e  o r d e r s ) .

1 7
T h e  C o d e ,  a d o p t e d  in s i g n i f i c a n t  p a r t  b y  e l e v e n  s t a t e s ,  is 

l i b e r a l  a n d  d e t a i l e d  a s  t o  t h e  a d m i n i s t r a t i v e  a n d  d i s t r i b u t i v e  
p o w e r s  o f  c o n s e r v a t o r s ,  a n d  g i v e s  t h e  c o u r t  c l e a r  a u t h o r i t y  t o  
e n l a r g e  o r  l i m i t  t h e  p o w e r s  o f  a  c o n s e r v a t o r .  T h e  C o d e ' s  g u a r d ­
i a n s h i p  p r o v i s i o n s  s e t  t h e  p o w e r s  a n d  d u t i e s  o f  a  g u a r d i a n  t o  b e  
g e n e r a l l y  t h e  s a m e  as  t h o s e  o f  a p a r e n t ,  a l t h o u g h  t h e  c o u r t  m a y  
m o d i f y  t h e m  a s  m a y  b e  a p p r o p r i a t e .  A n  i m p o r u a n t  s t e p  t a k e n  b y  
t h e  C o d e  i s  t h e  e l i m i n a t i o n  o f  t h e  t y p i c a l  i n c o m p e t e n c y  s t a n d a r d  
i n  f a v o r  o x  o n e  b a s e d  o n  c a p a c i t y  t o  m a k e  g e n e r a l  d e c i s i o n s .

U n f o r t u n a t e l y ,  t h e  U n i f o r m  P r o b a t e  C o d e  i s  s i l e n t  o n  t h e  
f o l l o w i n g  k e y  e l e m e n t s  o f  l i m i t e d  g u a r d i a n s h i p :

* A s s e s s m e n t  o f  a c t u a l  m e n t a l  a n d  a d a p t i v e  l i m i t a t i o n s  o f  
t h e  p e r s o n  n e e d i n g  a s s i s t a n c e  o r  p r o t e c t i o n .

* C o u r t  f i n d i n g  o f  l a c k  o f  c a p a c i t y  t o  d o  s p e c i f i c  k i n d s  of 
t a s k s  o r  t o  m a k e  s p e c i f i c  k i n d s  o f  d e c i s i o n s .

* C o u r t  o r d e r  o f  l i m i t e d  g u a r d i a n s h i p  w h i c h  s p e c i f i e s  t h o s e  
l e g a l  d i s a b i l i t i e s  t o  b e  i m p o s e d  a n d  g r a n t s  o n l y  t h o s e  
p o w e r s  t h e  g u a r d i a n  w i l l  n e e d  i n  o r d e r  t o  a c t  w h e r e  a 
l e g a l  d i s a b i l i t y  h a s  b e e n  s p e c i f i e d .

T h e  p u r p o s e  o f  s u c h  p r o v i s i o n s  w o u l d  b e  c o n s i s t e n t  w i t h  t h e  
u n d e r l y i n g  d i r e c t i o n  t a k e n  b y  t h e  U P C  i n  e s t a b l i s h i n g  a d i s c r e e t ,  
p r o t e c t i v e  m e c h a n i s m  f o r  m a n a g i n g  a n d  p r e s e r v i n g  t h e  e s t a t e s  of  
t h e  m e n t a l l y  i n c a p a c i t a t e d .  T h e  i d e a  o f  l i m i t e d  g u a r d i a n s h i p  
w o u l d  s i m p l y  r e q u i r e  a l l  p a r t i e s  t o  e x a m i n e  f o r m a l l y  a t  t h e  s t a r t  
t h e  n a t u r e  a n d  p u r p o s e  of t h e  a p p o i n t m e n t  o f  g u a r d i a n  t h a t  i s  
s o u g h t .  A l t h o u g h  a d d i t i o n a l  s p e c i f i c i t y  w o u l d  b e  r e q u i r e d  i n  
t h e  p e t i t i o n  a n d  o r d e r ,  t h e  u s e  o f  l i m i t e d  g u a r d i a n s h i p  s h o u l d  
n o t  b e  a t  o d d s  w i t h  t h e  g e n e r a l  f r e e d o m  o f  t h e  g u a r d i a n  t o  a c t  
i n d e p e n d e n t l y  ( o n c e  h i s  m a n d a t e  i s  c l e a r )  t h a t  i s  a  c o r n e r s t o n e  

o f  t h e  U P C .

" ^ S e e ,  U n i f o r m  P r o b a t e  C o d e ,  A r t .  5, P a r t s  3 a n d  4.

■^These a r e  A l a s k a ,  A r i z o n a ,  C o l o r a d o ,  I d a h o ,  M a i n e ,  M i n n e s o t a ,  
M o n t a n a ,  N e b r a s k a ,  N e w  M e x i c o ,  N o r t h  D a k o t a ,  a n d  U t a h .



S T A T E  L I M I T E D  G U A R D I A N S H I P  L A W S

S b i x t e e n  s t a t e s  e x p l i c i t l y  permit^ t h ^ g C o u r t  to p l a c e  s o m e  
l i m i t a n t i o :  • o n  t h e  p o w e r s  o f  a g u a r d i a n .  G e n e r a l l y ,  t h i s  i s  
m e r e l y  d i s c r e t i o n a r y  o n  the p a r t  o f  t h e  c o u r t .  O f  t h e s e ,  t w e l v e  
s t a t e s  h a v e  e n a c t e d  f o r m a l  " l i m i t e d  g u a r d i a n s h i p "  l a w s  w h i c h  
r e q u i r e s  a c o u r t  t o  s p e c i f y  t h e  l e g a l  d i s a b i l i t i e s ^ n d  t h e  r e s t r i c ­
t i o n s  t t o  b e  p l a c e d  o n  a l i m i t e d  g u a r d i a n ’s p o w e r s .  L i m i t e d  
g u a r d i a a n s h i p  b i l l s  a r e  c ^ g r e n t l y  b e i n g  c o n s i d e r e d  i n  t h e  l e g i s ­
l a t u r e ^  o f  s e v e n  s t a t e s .

E x i s t i n g  l i m i t e d  g u a r d i a n s h i p  l a w s  a r e  q u i t e  s i m i l a r  i n  
m o s t  r e e s p e c t s .  F o r  i n s t a n c e ,  p e t i t i o n s  f o r  l i m i t e d  g u a r d i a n s h i p • 
m u s t  u s s u a l l y  s e t  f o r t h  t h e  n a t u r e  a n d  d e g r e e  o f  a n y  d i s a b i l i t y ,  
t h e  s p e e c i f i c  p r o t e c t i o n s  n e e d e d  a n d  l i m i t a t i o n s  o f  r i g h t s  r e q u i r e d ,  
a n d  t h e e  t e r m  o f  l i m i t e d  g u a r d i a n s h i p  r e q u e s t e d .  T h e  c o u r t  i s  
r e q u i r e c d  t o  o r d e r  a n  o u t s i d e  i n v e s t i g a t i o n  o r  e v a l u a t i o n  b y  a 
p h y s i c r i a n ,  m u l t i d i s c i p l i n a r y  p a n e l ,  o r  d e s i g n a t e d  a g e n c y ,  u p o n  
w h i c h  r i t  w i l l  b a s e  i t s  d e c i s i o n  as  t o  w h e t h e r  a  l i m i t e d  g u a r d ­
i a n s h i p ?  is  a p p r o p r i a t e .

A m  i m p o r t a n t  c h a r a c t e r i s t ;  - o f  t h e  c o u r t ' s  o r d e r  o f  l i m i t e d  
g u a r d i a a n s h i p  i s  t h a t  i n c o m p e t e i  is n o t  p r e s u m e d  e x c e p t  i n s o f a r  
a s  a s m e c i f i c  l e g a l  d i s a b i l i t y  h a s  b e e n  i m p o s e d .  A l s o ,  t h e  e x i s t ­
i n g  lavws a l l o w  r e s t r i c t i o n  o f  d e c i s i o n m a k i n g  a u t h o r i t y  o n  i s s u e s  
p e r t a i m i n g  t o  b o t h  p r o p e r t y  a n d  p e r s o n a l  a f f a i r s .  T h e  l e g i s l a ­
t i v e  p u r p o s e  i s  g e n e r a l l y  t o  " e n c o u r a g e  t h e  d e v e l o p i u e ^ J  o f  m a x i ­
m u m  s e l l f - r e l i a n c e  a n d  i n d e p e n d e n c e  i n  t h e  i n d i v i d u a l "  n e e d i n g  
liraiteid g u a r d i a n s h i p  s e r v i c e s ,  a n d  a p p o i n t m e n t  of  a  l i m i t e d  
g u a r d i a n s h i p  i s  t o  o c c u r  o n l y  "as is n e c e ^ a r y  t o  p r o m o t e  a n d  
p r o t e c t  t h e  w e l l - b e i n g  o f  t h e  i n d i v i d u a l . "  T h o s e  s t a t e s  n o w  
c o n s i d e r i n g  l i m i t e d  g u a r d i a n s h i p  l a w s  a r e  r e v i e w i n g  b i l l s  c o n t a i n ­

i n g  c o m p a r a b l e  p r o v i s i o n s .

1 S T h e s e  a r e  F l o r i d a ,  I d a h o ,  I l l i n o i s ,  K e n t u c k y ,  M a i n e ,  M a r y l a n d  
M i c h i g a n ,  N e w  Y o r k ,  N o r t h  C a r o l i n a ,  S o u t h  C a r o l i n a ,  S o u t h  D a k o t a  
T e x a s ,  V i r g i n i a ,  W a s h i n g t o n ,  W e s t  V i r g i n i a ,  a n d  W i s c o n s i n .

19 S e e  fn. 4 s u p r a .

20 T h e s e  s t a t e s  a i e  A l a s k a ,  C o n n e c t i c u t ,  D e l a w a r e ,  F l o r i d a ,  I n d i a n a  
O r e g o n ,  a n d  P e n n s y l v a n i a .  *
21 1 9 7 7  T e x .  G e n .  L e w s ,  S . B .  699.

2 2 I d a h o  C o d e  SS 5 6 - 2 3 9  t o  242. (Supp. 1 9 7 9 ) .
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COMMITTEE REPORT 

SENATE

F U R T H E R :

4/14/81

Mr. P r e s i d e n t :  

T h e  C o m m i t t e e  on

D a t e :
j  , d, , y

 i ' . >

J U D I C I A R Y h a s  h a d

linitint the e f f e c t i v e  t'erlod of a l i i t r a c . i v e  r o ^ u l a t i o n a

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ J 

[ ] 

[ 1

[ ) 

I J 

[ ]

d o  p a s s  [ ] d o n o t p a s s

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS f o r  

a n d  r e c o m m e n d s

O U .  \ v )  P

] s a m e  t i t l e  

] n e w  t i t l e

fTi'l / / /  v>7 1/4

A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

' e f e r r e d  to t h e  C o m m i t t e e

M E M B E R S  S I G N I N G  

DO P A S S

M E M B E R S  H A V I N G  

OIIIER R E C O M M E N D A T I O N S :

C H A I R M A N



§ 2-i.20.430 A la s k a  S t a t it e s § 2-1.20.445 § 24.20.450

th e  appo in tm en t of th e ir  successor. (§ 1 ch 27 SLA. 1975)

Sec. 21.20.430. V a c a n c ie s . W hen  a vacancy occurs in the membership 
o f  the com m ittee , the p r e s i d i n g  o ff ice r o f  the house incurr ing  the 
vacancy s h a ll choose a successor. I f  the o ff ic e  o f the president o f the 
senate or speaker of the  house o f representa tives becomes vacant and 
a  vacancy f rom  the a ffe c ted  house occurs am ong  th e  membership of the 
comm ittee , th e  rem a in in g  com m ittee  members from  the house incurring 
th e  vacancy sh a ll a p po in t a new m ember. (§ 1 ch 27 SLA 1975)

Sec. 2,4.20.410. M ee t in g n . The A dm in is tra t ive  Regu la tion Renew  
Com m ittee  m a y  meet d u r in g  sessions of the  leg is la tu re  and during the 
in te r im  b e tw e en  sessions a t such tim es and places in the state as the 
cha irm an m a y  dc irm in e . M embers may rece ive , fo r the m in im um  tiro* 
requ ired  to g e t  to and from  m ee tings  and fo r the period w h ile  attending 
m eetings , th e  same tra v e l and per d iem  a llow ances provided by law  for 
members o f  the le g is la tu re  w h e n  a ttend ing  sessions, except that 
members o f  the com m ittee  re ce ive  no p e r d iem  du r ing  legislative 
sessions o th e r  than the  p e r d iem  a llow ance pa id  to other members of 
th e  le g is la tu re . (§ 1 ch 27 SLA 1975)

Sec. 24.20.445. P ow e r o f  suspens ion , (a) W hen  the leg is la ture is not 
in  session, th e  A dm in is tra t ive  R egu la tio n  R e v iew  Comm ittee may by an 
a ff irm a t iv e  vo te  o f n o t less thau  two-thirds o f the members o f the 
comm ittee suspend  t h ' e ffec t iveness  of the  adoption of o r amendment 
to  a re g u la t io n  adopv .d  a fter a d jo u rnm en t o f the previous regular 
session o f th e  le g is la tu re , un tiljSpM ays afte r the leg is la tu re  reconvenes.

(b) The e ffec tiveness  o f  an a d d it io n  or am endm en t o f a regu lation b 
suspended o n  the date a com m ittee  report pass ing  in  favor o f suspension 
is  filed  w ith  the  lie u te n a n t governor. I f  an adoption o f or amendment 
to  a re g u la t io n  is no t e ffe c tive  o n  the date a report is f iled  w ith  the 
lie u tenan t gove rno r, th e  e ffectiveness o f th e  adoption o r amendment 
w h ich  is th e  sub jec t o f th e  comm ittee's report is suspended from the date 
the adoption o r am endm en t w ou ld  o therw ise becom e effective under AS 
44.62.180.

(c) N o a c t io n  under (a) o f th is section m ay  b i  undertaken unless all 
interested pa rties  are a ffo rded  an opportun ity  co be I .  ard at a hearing 
h e ld  upon 15 days1’ no tice  to those parties.

(d) The p rov is ions o f  this section  do no t app ly to emergency 
regu la t io ns . (§5 1, 2 ch  3 SLA 197S)

RerLor** note <1978). — The lancuapc 
>f AS 24.20.4 4 5<d) was drawn ("om sec. 2,

ch. S. SLA 1978 and codified as part of AS 
24110.445.
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Alaska State Legislature
Senate

Judiciary Committee
Official Business Pouch V

State Capitol
Juneau, Alaska 9981

M a y  6, 1981

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  

a n d  R e g u l a t i o n s  A t t o r n e y  
S t a t e  of A l a s k a  
D e p a r t m e n t  o f  L a w  
P o u c h  K  - S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  Art:

T h a n k  y o u  for y o u r  a d d i t i o n a l  c o m m e n t s  o n  SB 5 a n d  S S S B  5.

I do  i n t e n d  to h a v e  the c o m m i t t e e  w o r k  w i t h  the R e g u l a t i o n  
R e v i e w  C o m m i t t e e  on  th i s  p r o p o s a l  to s e e  if s o m e  m u t u a l l y  
a c c e p t a b l e  j o l u t i o n  c a n  b e  a d o p t e d .

I a p p r e c i a t e  y o u r  c o n c e r n s  in this area.

S i n c e r e l y ,

S e n a t o r  P a t r i c k  M. R o d e y  
C h a i r m a n

P M R / o d s



O T T
a J l  I V, J

nlu m  m
DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

M a y  5, 1981

P O U C H  K  -  S T A T E  C A P I T O L  
J U N E A U ,  A L A S K A  9 9 8 1 1  
P H O N E :  ( 9 0 7 1  4 6 5 - 3 6 0 0

H o n o r a b l e  Pat R o d e y  0 5 '361

C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  99811

Re: SB 5 and SS S B  5
( a d m i n i s t r a t i v e  r e g u l a t i o n s )

Dear P a t :

S i n c e  the p r i m e  s p o n s o r  of this bill, S e n a t o r  F a hrenkamp, 
t e s t i f i e d  a f t e r  I had c o m p l e t e d  m y  o p p o s i t i o n  t e s t i m o n y  y e s­
terd a y  at y o u r  comr.ittee h e a r i n g ,  I did not get a c h a n c e  to 
c o m m e n t  on her r e a sons for i n t r o d u c i n g  and p r o m o t i n g  the bill. 
She ga v e  t h r e e  b a s i c  reasons: (1) she b e l i e v e s  that not all
r e g u l a t i o n s  a c c u r a t e l y  i m p l e m e n t  the i n t e n t  of the l e g i s l a­
ture; (2) she b e l i e v e s  that there are too many r e g u l a t i o n s ;  
a n d  (3) she b e l i e v e s  that some r e g u l a t i o n s  e x c e e d  the a u t h o­
rity g r a n t e d  the a d o p t i n g  agency.

As to intent: first of all, it is u s u a l l y  d i f f i c u l t  to 
d e t e r m i n e  l e g i s l a t i v e  intent. T h e r e  are few c o m m i t t e e  r e­
ports, and c o m m i t t e e  files and tapes h a v e  b e e n  d i f f i c u l t  to 
use. S e c o n d l y ,  u n d e r  c u r r e n t  p r o v i s i o n s  in the A d m i n i s t r a t i v e  
P r o c e d u r e  Act, the l e g i s l a t u r e  has p l e n t y  of o p p o r t u n i t y  to 
p a r t i c i p a t e  in t h e  r e g u l a t i o n - a d o p t i n g  p rocess, in o r d e r  to 
a s s u r e  that l e g i s l a t i v e  i n t e n t  is in fact b e i n g  impl e m e n t e d .  
T h i r d l y ,  if the l e g i s l a t u r e  does not a g r e e  w i t h  a d e c i s i o n  of 
an e x e c u t i v e  a g e n c y  as to wh a t  the p r o b a b l e  intent of the 
l e g i s l a t u r e  was w h e n  e n a c t i n g  the e n a b l i n g  legi s l a t i o n ,  the 
l e g i s l a t u r e  c e r t a i n l y  m a y  e n a c t  a m e n d a t o r y  l e g i s lation, e s t a b­
li s h i n g  g u i d e l i n e s ,  s t a t i n g  p r o h i b i t i o n s ,  or s e t t i n g  out some 
limits on the e x e r c i s e  of the a g e n c y ' s  a u t h o r i t y .



Honorable Pat Rodey -2- May 5, 1981

T h r o u g h  all the d i s c u s s i o n s  a n d  h e a r i n g s  o n  this a n d  
r e l a t e d  b i l l s  o v e r  the p a s t  f e w  years, I h a v e  n o t  b e e n  a b l e  to 
d e t e r m i n e  e x a c t l y  w h y  a n y  l e g i s l a t o r  f e e l s  that the c u r r e n t  
s y s t e m  is n o t  a d e q u a t e  to a s s u r e  the i m p l e m e n t a t i o n  of  the 
l e g i s l a t i v e  i n t e n t  b e h i n d  a st a t u t e .  T h e  l e g i s l a t u r e  c o n t r o l s  
the l a n g u a g e  of the e n a 1 li n g  l e g i s l a t i o n .  It a l s o  c o n t r o l s  
the c o n t e n t  of t h e  l e g i s l a t i v e  j o u r n a l s .  It has a c c e s s  to 
e x e c u t i v e  a g e n c y  p e r s o n n e l .  AS 4 4 . 6 2 . 1 9 0 ( a ) ( 6 )  a s s u r e s  that 
all i n d i v i d u a l  l e g i s l a t o r s  and the L e g i s l a t i v e  A f f a i r s  A g e n c y  
a re s e n t  a d v a n c e  n o t i c e  or p r o p o s e d  r e g u l a t i o n s .  A n d  AS 44.- 
6 2 . 2 2 0  sets out the r i g h t  to p e t i t i o n  for a c h a n g e  in the 
r e g u l a t i o n s .  It m u s t  al s o  be r e m e m b e r e d  that not all l e g i s­
lators will, a g r e e  a m o n g  t h e m s e l v e s  as to the i n t e n t  of a 
p a r t i c u l a r  s t a t u t e .

As to q u a n t i t y :  t h e r e  m a y  w e l l  lie l e g i s l a t i v e  a n d  p u b l i c
c o n c e r n  that t h e r e  are too m a n y  a d m i n i s t r a t i v e  r e g u l a t i o n s .
But the p u b l i c  is al s o  c o n c e r n e d  that t h e r e  are too m a n y  
s t a t u t e s .  M o s t  p e o p l e  do not m a k e  the t e c h n i c a l ,  legal d i s­
ti n c t i o n  b e t w e e n  s t a t u t e s  a n d  a d m i n i s t r a t i v e  r e g u l a t i o n s  w h e n  
o b j e c t i n g  to the d e g r e e  of g o v e r n m e n t a l  c o n t r o l  ov e r  t h e i r  
a c t i v i t i e s .  R e g u l a t i o n s  a r e  a c r u c i a l  e l e m e n t  in h e l p i n g  an 
a g e n c y  a v o i d  b e i n g  a r b i c r a r y .  A n y  e f f o r t  to cut d o w n  o n  the 
numbetr of a d m i n i s t r a t i v e  r e g u l a t i o n s  s h o u l d  be d o n e  on a 
d i s c r i m i n a t i n g  basis, not b y  m eans '■'f a s h o t g u n  a p p r o a c h .  
D e c i s i o n s  m u s t  be m a d e  as to w h i c h  o n e s  are u n n e c e s s a r y  
N e i t h e r  S e n a t e  Bill 5 nor the s p o n s o r  s u b s t i t u t e  for S e n a t e  
B i l l  5 m a k e s  that so r t  of n e c e s s a r y  d i s c r i m i n a t i o n .  T h e y  b o t h  
j u s t  let T i m e  do the work.

As to a u t h o r i t y :  any q u e s t i o n  of the a u t h o r i t y  g i v e n  an
a g e n c y  to a d o p t  an a d m i n i s t r a t i v e  r e g u l a t i o n  is a m a t t e r  f o r  
the courts. T h e  l e g i s l a t u r e  p a s s e s  the laws, the executi*.* 
b r a n c h  e x e c u t e s  them, a n d  the j u d i c i a l  b r a n c h  d e c i d e s  d i s p u t e s  
c o n c e r n i n g  them. A m o n g  the d i s p u t e s  i n v o l v i n g  the laws are 
t h ose that c h a l l e n g e  the v a l i d i t y  of an a d m i n i s t r a t i v e  r e g u l a­
tion  as one e x c e e d i n g  the a u t h o r i t y  of the a d o p t i n g  a g e ncy. A 
u y s t e m  w h i c h  u s u r p s  the j u d i c i a l  f u n c t i o n  in this r e g a r d  is 
p r o b a b l y  i n v a l i d .  See C h a d h a  v. I m m i g r a t i o n  a nd N a t u r a l i z a tion 
S e r v i c e , 634 F.2d 408 (9tHi CCA, 1980';.

P e r h a p s  your c o m m i t t e e  w o u l d  like to r e c o c m e n d  that 
S e n a t e  P r e s i d e n t  K e r t t u l a  r e f e r  SB 5 or its s p o n s o r  s u b s t i t u t e  
to the A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e  for a n a l y s i s  
in conjunction, w i t h  other, r e l a t e d  p r o p o s a l s .



Honorable Pat Rodey -3- May 5, 1981

T h a n k  y o u  for the o p p o r t u n i t y  to t e s t i f y  yeste day a n d  
for y o u r  c o n s i d e r a t i o n  of t h e s e  a d d i t i o n a l  c o m m e n t s .

Y o u r s  truly,

W I L S O N  L. C O N D O N  
A T T O R N E Y  G E N E R A L

B y :

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  a n d  
R e g u l a t i o n s  A t t o r n e y

A H P :b j 1

cc: K e i t h  S p e c k i n g
L e g i s l a t i v e  A s s i s t a n t  
G o v e r n o r ' s  O f f i c e
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§ 24.20.430 A l a s k a  S t a t u t e s § 2-i.20.44S

Members serve for the dura tio n  of the leg is la tu re  d u r in g  w h ich  thev are 
appo inted. I f  they are ree lected or th e ir  term  of o ff ice  extends into the 
next succeed ing  leg is la tu re , they continue to  serve u n t il reappointed or 
the  appo in tm ent of th e ir successo r (§ 1 ch 27 SLA  1975)

Sec. 2-1.20.430. V a ca n c ie s . W hen a  vacancy occurs in th*.- membership 
o f  the com m ittee , the pres id ing  o ff ice r o f the house incurring  the 
vacancy sh a ll choose a successor. I f  the o ff ic e  of the president of Uie 
senate or speaker o f the house o f representatives becomes vacant and 
a vacancy from  the affected  house occurs am ong  the membership of the 
comm ittee, th e  rem a in in g  comm ittee members ir o n  the house incurring 
the vacancy sh a ll appo in t a new m em ber. (§ 1 ch 27 SLA  1975)

Sec. 24.20.440. M ee t ing s . The A dm in is tra t ive  R egu la tion  Review 
Comm ittee m ay meet d u r in g  sessions of the leg is la ture and during the 
in terim  betw een sessions at such tim es and places in  the state as the 
cha irm an m ay  determ ine. M em bers may rece ive , for the m in im um  time 
requ ired to g e t  to and from  m eetings and fo r the period w h ile  attei ding 
meetings, th e  same tra ve l and per d iem  a llow ances provided by la v  for 
members o f  the leg is la tu re  w h en  a ttend ing  sessions, except that 
members o f  the com m ittee rece ive  no pe r d iem  during  legislative 
sessions o the r than the per d iem  a llow ance paid to other members of 
the leg is la tu re . (5 1 ch 27 SLA 1975)

Sec. 24.20.4-15. P ow er o f  suspens ion , (a) W hen the leg is lature is not 
in  session, the  A dm in is tra t ive  R egu la tio n  R e v iew  Comm ittee may by an 
a ff irm a tive  vote o f no t less than  two-thirds o f the members of the 
comm ittee suspend the effec tiveness of th e  adoption of or amendment 
to a re gu la t io n  adopted after ad jou rnm en t o f the previous regular 
session o f the  leg is la tu re , until|3p?days a fte r the leg is la tu re  reconvenes.

(b) T he effec tiveness o f an adoption or am endm ent o f a regulation is 
suspended on  the date a comm ittee report pass ing  in  favor o f suspension 
is filed  w ith  the lie u te n a n t governor. I f  an  adoption o f or amendment 
to a reg u la t io n  is no t e ffec tive o n  the date a report is filed w ith die 
lieu tenan t governor, the effectiveness o f the  adoption or amendment 
w h ich is the sub jec t o f the comm ittee's report is suspended from the date 
the adoption or am endm ent w ou ld  otherw ise become effective under AS 
44.G2.180.

(c) N o action under (a) o f this section m ay be undertaken unless all 
interested parties are afforded an  opportun ity  to be heard at a hearing 
he ld upon 15 days’ no tice to those parties.

(d) T he prov is ions o f this section do not app ly to e m e r g e n c y  

regu la tions . (§§ 1, 2 ch 3 SLA 1978)

R tvisor ’n n o te  (1978). —  The language 
of AS 24.20.445(d) was draw n from F e e . 2,

eh. 3, S L A  1978 and codified as part o f  AS 
24.20.445.
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A d m i n i s t r a t i v e  S E N A T E  BILL NO. 5 , b y  Senators F a h r e n k a m p  and Bennett. Amends 

R e g u l a t i o n s  p r o c e d u r e  for a d o p t i o n  of r e g u l a t i o n s  by stating that a r e g u l a­

tion or o r d e r  of r e p e a l  filed b y  the Lieutenant Gove r n o r  becomes 

e f f e c t i v e  o n  the " 6 0 t h  l e g i s l a t i v e  d a y  after the date the r e g u­

lati o n s  were s ubmitted to the A d m i n i strative R e g u l a t i o n  R e v i e w  

Committee. . .", r a t h e r  than on the 30th day af t i r  the dat e  of 

filing. R e p e a l s  c o m m i t t e e ' s  po w e r  to suspend the " e f f e c t i v e­

ness of the a d o p t i o n  of or a m e n d m e n t  to a regulation adopted 

af t e r  ad j o u r n m e n t  of the p r e v i o u s  r e g ular session of the legis­

lature, un t i l  30 day s  after the legislature reconvenes, . . . "  

(sta t u t e  q u o t e d : AS 24.20.443). Provides emergency r e g u l a­

tions adopted under the a u t h o r i t y  of a law enacted by the First 

S e s s i o n  of t h e  T w e l f t h  L e g i s l a t u r e  r e m a i n  in effect un t i l  M a r c h  

11. 1582, n o t w i t h s t a n d i n g  p r o v i s i o n s  of AS 44.62.260(a), which 

limits effectiveness to 1 2 0  days unless adopting agency complies 

w i t h  p u b l i c a t i o n  r e q u i r e m e n t s  b e f o r e  or during 1 2 0 -day period. 

Does not p r o v i d e  for a n  effe c t i v e  date.
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Introduced: 4/14/81
Referred: J u d i c i a r y

IN THE SENATE BY FAHRENKAMP, BENNETT, DANKWORTH,
KERTTUIA AND KELLY

S P O NSOR SUBSTITUTE SENATE BILL NO. 5

IN THE L E G I S L A T U R E  OF T HE STATE OF ALASKA

T W E L F T H  LEGISLATURE - FIRST SESSION

A  BILL

For an Act entitled: "An Act limiting the effective period of a d m i n i s t r a­

tive regulations; and providing for an effe c t i v e  date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.6? is amended by adding a n ew section to article 4 

to read:

Sec. 44.62.295. LIMITATIONS ON EFFECTIVE PERIOD OF R E G U L A T I O N S .

No regulation adopted by ?.n agency remains in effect beyond the 

legislative session following adoption of the regulation unless the 

regulation has been approved by law by that day. An e x p ired r e g u­

lation is not effective for any purpose, but all rights, penalties, 

forfeitures, or liability which accrued under the regulation before 

that day continue and the regulation shall be treated as remaining 

in force for the purpose of sustaining any proper action or p r o s e c u­

tion for the enforcement of a right, penalty, forfeiture, or lability 

which accrued.

* Sec. 2. Regulations adopted prior to July 1, 1981, are not subject 

to the provisions of this Act.

* Sec. 3. This Act takes effect July 1, 1981.

P  <y AfjsspT , _ j\

/ 1 ,  f  - Vo r  T  ^
[ \  1  f t  A  ^   -..............."  -------





COMMITTEE REPORT 

SENATE
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F U R T H E R :  ^  1

D a t e

M r .  P r e s i d e n t :

T h e  C o m m i t t e e  o n  /  h a s  had_

£h<i i\la3lsi Adutinistc-’ti v e  journal

C

u n d e r  c o n s i d e r a t i o n  a n d  (a m a j o r i t y  o f  t h e  c o m m i t t e e )  ( t h e  c o m m i t t e e )  

r e p o r t s  it b a c k  w i t h  t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :

[ ] do p a s s  [ ] d o  n o t  p a s s

[ ] do h>ass w i t h  a t t a c h e d  a m e n d m e n t s ( s )
[ ] s a m e  t i t l e

[ ] r e p l a c e  w i t h  CS f o r __________________________________________________ [ ] n e w  t i t l e

a n d  r e c o m m e n d s  ____________________________________________________________________________

[ ] A N D  a t t a c h e s  a '‘L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

[ ] r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t h e    C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G
DO P A S S  O T H E R  R E C O M M E N D A T I O N S :

S 60 ( R e v .  1 2 / 7 8 )

C H A I R M A N



A laska J ita ie  JHe^islcdure
c * ‘

S e n a t e
Committee on Judiciary

Official BuBinesa

Pouch V
State Capitol

Juneau, Alaska 99811

S U M M A R Y  O F  S E N A T E  J U D I C I A R Y  C O M M I T T E E  H E A R I N G
O F

F E B R U A R Y  20, 1 9 8 1  

B u t r o v i c h  C o m m i t t e e  Room, S t a t e  C a p i t o l  - J u n e a u ,  A l a s k a

L e g i s l a t i o n  b e f o r e  C o m m i t t e e :

S B  6 " A n  A c t  e s t a b l i s h i n g  t h e  A l a s k a  A d m i n i s t r a t i v e  J o u r n a l ;  
A n d  p r o v i d i n g  for a n  e f f e c t i v e  d a t e . "

T h e  m e e t i n g  c f  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  w a s  c a l l e d  to o r d e r  
b y  C h a i r m a n  R o d e y  a t  1 : 3 5  p.m. T h e  f o l l o w i n g  m e m b e r s  w e r e  p r e s e n t :  
S e n a t o r s  R o d e y ,  Ra y ,  P a r r ,  a n d  H o h m a n .  S e n a t o r  B e n n e t t  w a s  
a b s e n t .

P u b l i c  p r e s e n t a t i o n s  w e r e  m a d e  by:

D a n i t h  A n d e r s o n  
P o l i c y  &  P r o g r a m  M a n a g e r  
A d m i n i s t r a t i v e  C o d e  C o o r d i n a t o r  
O f f i c e  o f  the L i e u t e n a n t  G o v e r n o r

A r t h u r  P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  D e p a r t m e n t  o f  L a w

A n n  M e t c a l f
L e g i s l a t i v e  R e p o r t i n g  S e r v i c e

T h e  w i t n e s s e s  r e s p o n d e d  to q u e s t i o n s  f r o m  C o m m i t t e e  m e m b e r s ,  
s p e c i f i c a l l y  w i t h  r e s p e c t  to c o st, f r e q u e n c y  o f  p u b l i c a t i o n ,  
a n d  w h e t e r  the J o u r n a l  c o u l d  b e  p u b l i s h e d  b y  a p r i v a t e  e n t e r­
prise .

C h a i r m a n  R o d e y  d e f e r r e d  a c t i o n  o n  SB 6 u n t i l  a f u t u r e  h e a r i n g  

d a t e .

H e a r i n g  no  o b j e c t i o n ,  t h e  m e e t i n g  was a d j o u r n e d  b y  C h a i r m a n  
R o d e y  at 2 : 4 5  p.m.
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S U M M A R Y  O F  S E N A T E  J U D I C I A R Y  C O M M I T T E E  H E A R I N G
O F

F E B R U A R Y  18, 1 9 8 1  

B u t r o v i c h  C o m m i t t e e  R o o m ,  S t a t e  C a p i t o l  - J u n e a u ,  A l a s k a  

L e g i s l a t i o n  b e f o r e  C o m m i t t e e :

S B  102 " A n  A c t  r e l a t i n g  to d e l a y e d  r e g i s t r a t i o n  o f  b i r t h  
a n d  a n n u l l i n g  r e g u l a t i o n s  r e l a t i n g  to d e l a y e d  
b i r t h  c e r t i f i c a t e ;  a n d  p r o v i d i n g  f o r  an e f f e c t i v e  
d a t e ."

S B  6 ' A n  A c t  e s t a b l i s h i n g  the A l a s k a  A d m i n i s t r a t i v e  J o u r n a l ;  
a n d  p r o v i d i n g  for a n  e f f e c t i v e  d a t e . "

T h e  m e e t i n g  o f  the Sen .te J u d i c i a r y  C o m m i t t e e  w a s  c a l l e d  to o r d e r  
b y  C h a i r m a n  R o d e y  at 1 : 3 0  p.m. A l l  C o m m i t t e e  m e m b e r s  w e r e  
p r e s e n t  ( S e n a t o r s  R o d e y ,  Ray, P a rr, H o h m a n ,  a n d  B e n n e t t ) .

A n  o v e r v i e w  a n d  h i s t o r y  w a s  p r e s e n t e d  b y  S.B. 1 0 2 's s p o n s o r ,
S e n a t o r  F e r g u s o n .  T h e  C o m m i t t e e  then h e a r d  public, t e s t i m o n y  f r o m  

the f o l l o w i n g :

J o a n  B r o o k s
S t a t e  R e g i s t r a r
B u r e a u  of V i t a l  S t a t i s t i c s

M i l d r e d  R i c h a r d s ,  S u p e r v i s o r  
D e l a y e d  B i r t h  R e g i s t r a t i o n  
B u r e a u  of V i t a l  S t a t i s t i c s

R o b e r t  C l e m ,  A c t i n g  D i r e c t o r  
S t a t e  D i v i s i o n  o f  P u b l i c  A s s i s t a n c e .

R e p r e s e n t a t i v e s  o f  the E u r e a u  o f  V ’.tal S t a t i s t i c s  v o i c e d  o p p o s i t i o n  
to p a s s a g e  o f  S.B. 102 f o r  the f o l l o w i n g  r e a s o n s :  (1) c e r t i f i c a t e s
p r e p a r e d  as a r e s u l t  o f  S.B. 102 p r o b a b l y  w o u l d  be  r e j e c t e d  as 
s u f f i c i e n t  p r o o f  b y  o t h e r  a g e n c i e s ,  a n d  (2) it m a y  e n c o u r a g e  n e w  
a p p l i c a t i o n s  for i l l e g i t i m a t e  r e a s o n s ,  t h e r e b y  i n c r e a s i n g  the 
p o t e n t i a l  o f  fraud.

F o l l o w i n g  d i s c u s s i o n  a n d  q u e s t i o n s ,  C h a i r m a n  Fod'ey d e f e r r e d  a c t i o n  
on S.B. 102 u n t i l  a f u t u r e  h e a r i n g  date.



S u m m a r y  of  S e n a t e  J u d i c i a r y  C o m m i t t e e  
H e a r i n g  o f  F e b r u a r y  18, 1 9 8 1 Page Two

T h e  C o m m i t t e e  t h e n  h e a r d  t e s t i m o n y  r e l a t i n g  to S.B. 6, w i t h  a 
s u m m a r y  b y  t h e  B i l l ' s  s p o n s o r ,  S e n a t o r  F a h r e n k a m p .  P u b l i c  p r e­
s e n t a t i o n s  w e r e  m a d e  b y  the f o l l o w i n g :

D o n  S m i t h
A n c h o r a g e  B u s i n e s s m a n

A r t h u r  P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
S t a t e  D e p a r t m e n t  o f  L a w

T h e  C o m m i t t e e  h e a r d  s p e c i f i c  s u g g e s t i o n s  f r o m  T h e  A t t o r n e y  G e n e r a l ' s  
o f f i c e ,  s u c h  as t h e  n e e d  f o r  c o n s i s t e n c y  in r e f e r r i n g  to the J o u r n a l ,  
c o n s i d e r a t i o n  of d e l e t i n g  s e c t i o n  2 a n d  c h a n g i n g  the p h r a s e  " d u r i n g  
the w e e k  of S e p t e m b e r  15, 1 9 8 1 , "  (line 12, p a g e  3) to read, "no 
l a t e r  t h a n  f o u r  c a l e n d a r  m o n t h s  a f t e r  t h e  date on w h i c h  this b i l l  
b e c o m e s  e f f e c t i v e . "

C h a i r m a n  R o d e y  d e f e r r e d  a c t i o n  o n  S.B. 6 u n t i l  a f u t u r e  h e a r i n g  

d a t e .

H e a r i n g  n o  o b j e c t i o n s ,  C h a i r m a n  R o d e y  a d j o u r n e d  the m e e t i n g  at 

2: 2 5  p.m.



T H E  L E G I S L A T U R E  O F  TIIF. S T A T E  O F  A L A S K A  

T W E L F T H  L E G I S L A T U R E

FISC VI. N O T E

I. R E Q U E S T
Bill/Resolution No. Se n a t e  Bill No. 6_________________________________________________________________
Title An Act e s t a b l i s h i n g  the A l a s k a  A d m i n i s t r a t i v e  J o u r n a l  & p r o v i d i n g  fpi an e f f e c t i v e 

Requested by___________ S e n a te  J u d i c i a r y _________________________________ ______________________ date

D ate 2 / 1 9 / 8 1___________

II. F I S C A L  D E T A I L

Agency Affected Of f i c e  of the G o v e r n o r__________________________________________________________

Program Category Atfected O f f i c e  of the L i e u t e n a n t  G o v e r n o r _____________________________________

BRU ,  Program, or Subprogram^) Affected________ o f f i c e  o f  the Lieutenant-. G o v e r n o r _________________

(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

F Y  81 F Y  8 2 F Y  8 3 | F Y  04 F Y  35 .FY 8 6
100 P E R S O N A L  S E R V I C E S 16. l 69.7 76.7 8-1. A
200 T R A V E L 1 . 2 1.3 1 .4

300 C O N T R A C T U A L ?o. n . .lie.o . 127.6 140.4
400 C O M M O D I T I E S O . 6 .7 . 8
500 H O U I P M F . N T . . . .  1. JJ. *) . 3 .4
600 I.AND &  S T R U C T U R E S

2110. G R A N T S .  C L A I M S .  ETC. .

T O T A L  /]7 . 2 187.8 20G .6 227. '1

F U N D I N G  (Thousands of Dollars)

GENERAL FUND_________
F E D E R A L  MINI)S___________

O T H E R  (Specify Fund Sou rce)

POSITIONS

F U L L  T I M E L
P A R  T TlMI-

T E M P O R A R Y

111. A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section 111)

A S S U M E :

1) A p p r o x i m a t e  n u m b e r  of a d m i n i s t r a t i v e  journal s u b s c r i p t i o n s  w o u l d  e qu a l  (or 

exceed) those s u b s c r i p t i o n s  to the A l a s k a  A d m i n i s t r a t i v e  C ode (AAC)—  

c u r r e n t l y  1 0 0 0.

2) S t a r t - u p  c o s t s  for the last q u a r t e r  of FY 81 (if e f f e c t i v e  s t a r t - u p  o c c u r s  

a fter the b e g i n n i n g  of FY 82, n e w  e q u i p m e n t  n eeds should be c a r r i e d  f o r w a r d ) .

(Continued)

IV. D A T E  F e b r u a r y  19. 1981 P R E P A R E D  B Y  Da n i t h

A G E N C Y  __________O f f i ce of the L i e u t en a n t  G o v e r n o r

Original: Legislative Finance P H O N E ____________ 465-3520__________
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-00! (Rev 1 2 / 8 0



A N A L Y S I S  (Continued) SB 6

3) I n f l a t i o n  for FY 82 @8% and F Y  83, FY 84 @10%.

4) O n e  n e w  a d m i n i s t r a t i v e  a s s i s t a n t  (Personal S e r v i c e s  R a n g e  16B) and a 

S e c r e t a r y  I (Range 10B) w o u l d  b e  r e q u i r e d  to h a n d l e  the c o o r d i n a t i o n  and 

o r g a n i z a t i o n  of this p u b l i c a t i o n .  T r a v e l  to the N a t i o n a l  A d m i n i s t r a t i v e  

C o d e s  an d  R e g i s t e r s  C o n f e r e n c e  for the a d m i n i s t r a t i v e  assi s t a nt .  

C o n t r a c t u a l  S e r v i c e s  i n c l u d e s  some telephone, p o s t a g e  a n d  f i r s t - c l a s s  

m a i l i n g  costs, p r i n t i n g  a n d  b i n d i n g  (based on c u r r e n t  c o n t r a c t  for p r i n t­

ing the A A C ) , a d v e r t i s i n g  a n d  e q u i p m e n t  rentals. C o m m o d i t i e s  and 

E q u i p m e n t  are b u d g e t e d  as b a s i c  s u p p l i e s  for n e w l y - c r e a t e d  s t a f f  s u pp o r t  

p osit i o ns .

P r o g r a m  R e c e i p t s  (through jour n a l  su b s cription) a r e  d e s i g n e d  lo p a y  for 

the e n t i r e  cos t  o f  this p u b l i c a t i o n  a f t e r  initial start-up.

F o r m u l a s  for c o n t r a c t u a l  s e r v i c e s  estimate:

1) P o s t a g e  & M a i l i n g  (assume 1000 journal s u b s c r i p t i o ns )

26 m a i l i n g s / y e a r ,  a v e r a g e  30 p a g e s  (back-to-back) c o s t  =

.80 1st c l a s s  m a i l  each. .80 X 1000 X 30 = $ 2 4 , 0 0 0

2) P r i n t i n g  & B i n d i n g

26 m a i l i n g s  w i t h  t y p e s e t t i n g  c o s t s  b a s e d  on the c u r r e n t  c o s t  of 

p r i n t i n g  the A A C

$ 4 9 . 3 0 / p a ge  X p a g es  t y p e s e t  

1000 s u b s c r i b e r s

A s s u m e  60 p a g e s  t yp e s e t  (or 30 b a c k - t o - b a c k  for m a i l i n g  p ur poses) 

$ 4 9 . 3 0  X 60

1 0 0 0 $2.96 each

$ 2.96 X 1000 s u b s c r i b e r s  X 26 is su e s  = $ 7 6 , 9 6 0



A M E N D M E N T

O f f e r e d  in the S E N A T E

TO: S E N A T E  BI L L  NO. 6

Pa g e  3, b e t w e e n  lines 4 a n d  5, insert:

(f) T h e  p u r p o s e  of this s e c t i o n  is to p r o v i d e  

h e l p f u l  i n f o r m a t i o n  in a d d i t i o n  to that b e i n g  p r o v i d e d  

u n d e r  o t h e r  s t a t u t e s .  It is n o t  i n t e n d e d  to r e l i e v e  

p e r s o n s  of t h e i r  o b l i g a t i o n  to use due d i l i g e n c e  in 

p r o t e c t i n g  their i n t e r e s t s  that m i g h t  be a f f e c t e d  b y  

s t a t e  a c t i o n  r e l a t e d  to the types of i n f o r m a t i o n  s p e c i  

fied in (a) of this s e ction. No p e r s o n  a c q u i r e s  a c a u s e  

of a c t i o n  for damages, b a s e d  on the p u b l i c a t i o n  of i n f o r­

matio n ,  or the f a i l u r e  to p u b l i s h  e v e r y  it e m  of i n f o r m a t i o n

r e q u i r e d  b y  (a) of this section, in the j o urnal, or in a 

p r i v a t e  p u b l i c a t i o n  if p u b l i c a t i o n  of the j o u r n a l  has 

be e n  d i s c o n t i n u e d  u n d e r  (d) of this s e c t i o n .



A M E N D M E N T

O f f e r e d  in the S E N A T E

TO: S E N A T E  B I L L  NO. 6

P a g e  2, l ines 7, 19, 25, and 26, a n d  p a g e  3, lines 1, 2, and 3 

Delete: " A l a s k a  A d m i n i s t r a t i v e "
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DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

P O U C H  K - S T A T E  C A P I T O L  
J U N E A U .  A L A S K A  9 9 8 1 1

4 6 5 - 3 6 0 0

F e b r u a r y  23, 1981

RECEIVED
T h e  H o n o r a b l e  P a t r i c k  R o d e y  ffB 2 5 1981
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  Y
J u n eau, A l a s k a  99811

Re: SB 6 ( A d m i n i s t r a t i v e  Jou r n a l )

D e a r  S e n a t o r  Rodey:

As I h a v e  d i s c u s s e d  w i t h  you, y o u r  c o m m i t t e e ,  a n d  
■'.'our staff, two a m e n d m e n t  s h e e t s  for this bill a r e  a t t a c h e d .
I u n d e r s t a n d  that y o u  p l a n  to p r e p a r e  a c o m m i t t e e  s u b s t i t u t e  
(into w h i c h  t h e s e  a m e n d m e n t s  c o u l d  be i n c o r p o r a t e d )  and then 
f a v o r a b l y  r e p o r t  tie bill.

T h e  f i r s t  a m e n d m e n t  d e a l s  w i t h  the q u e s t i o n  of 
l i a b ility, and is f a i r l y  s e l f  e x p l a n a t o r y .  It is an a t t e m p t  
to p r o t e c t  the s t a t e  a n d  its p e o p l e  f r o m  the e x p o s u r e  to 
p o t e n t i a l  l i a b i l i t y  w h i c h  this a d d i t i o n a l  g o v e r n m e n t a l  f u n c t i o n  
w o u l d  create. It is p o s s i b l e  that co u r t s  w o u l d  h o l d  the s t a t e  
li a b l e  for m i s t a k e s  m a d e  b y  w a y  of i n c l u s i o n  or o m i s s i o n  and 
for a l l e g e d  d a m a g e s  due to the w o r d i n g  of i n f o r m a t i o n  i n c l u d e d .  
T h e  j o u r n a l  is n o t  i n t e n d e d  to r e p l a c e  any e x i s t i n g  s y s t e m s  of  
d i s t r i b u t i n g  the i n f o r m a t i o n  i n v o l v e d ,  as r e q u i r e d  by v a r i o u s  
s t a t u t e s .  It is j u s t  a h e l p f u l  p u b l i c a t i o n  w h i c h  does not 
r e l i e v e  i n t e r e s t e d  p e r r o n s  f r o m  t h eir o b l i g a t i o n  to w a t c h  out 
for t h eir own i n t e r e s t s .  T h e  A d m i n i s t r a t i v e  J o u r n a l  wi l l  h e l p  
th e m  do that, b u t  it s h o u l d  n o t  p r o v i d e  a b a s i s  for i m p o s i n g  
a d d i t i o n a l  liabilit'- in the sta' .

P x e a s e  tote that, if s o m e  of the c h a n g e s  w h i c h  w e r e  
d i s c u s s e d  at y o u r  c o m m i t t e e  m e e t i n g s  last we e k  c o n c e r n i n g  
p r o p o s e d  AS  44. 6 2 . 1 7 5  (d .» are a d o p t e d ,  th e n  a c o r r e s p o n d i n g  
c h a n g e  in the last sente'nce of this a m e n d m e n t  s h o u l d  a l s o  be 
m a d e .

C»-C6LH



Honorable Patrick Rodey -2- February 23, 1981

T h e  s e c o n d  s heet of a m e n d m e n t s  m e r e l y  d e l e t e s  the 
w o r d s  " A l a s k a  A d m i n i s t r a t i v e "  in s e v e r a l  places, for the sake 
of c o n s i s t e n c y  a n d  s i m p l i c i t y .  T h e  i n i t i a l  r e f e r e n c e  to t h e  
j o u r n a l ' s  full n a m e  in line 12 o n  p a g e  o n e  wxll s e r v e  as the 
a n t e c e d e n t  for the s u c c e s s i o n  of r e f e r e n c e s  to the j o u r n a l .

I u n d e r s t a n d  that S e n a t o r  F a h r e n k a m p ,  the s p o n s o r  of 
this bill, is p r o p o s i n g  an a m e n d m e n t  to d e l e t e  sec. 2 a n d  to 
c h a n g e  the p h r a s e  " d u r i n g  the w e e k  of S e p t e m b e r  15, 1 9 8 1 , "  
w h i c h  a p p e a r s  on line 12 of p a g e  three, to r e a d  "no later than 
4 c a l e n d a r  m o n t h s  a f t e r  the d a t e  on w h i c h  this b i l l  b e c o m e s  
e f f e c t i v e . "  T h e  d e l e t i o n  of sec. 2 w o u l d  be h elpful. T h e  
o t h e r  c h a n g e  is not clear. Does the r e f e r e n c e  "4 c a l e n d a r  
m o n t h s "  m e a n  that if the bill t a kes e f f e c t  in, for e x a m p l e ,  
m i d - A p r i l ,  th e n  we b e g i n  c o u n t i n g  w i t h  M a y  as the f i r s t  
m o n t h  -- g i v i n g  us a c t u a l l y  fo u r  a n d  o n e - h a l f  m o n t h s  a f t e r  the 
e f f e c t i v e  date? Or does it m e a n  that,, if the b i l l  takes 
e f f e c t  in m i d - A p r i l ,  then we b e g i n  c o u n t i n g  w i t h  April as the 
f i r s t  m o n t h  -- g i v i n g  us o n l y  t h r e e  and o n e - h a l f  m o n t h s  a f ter 
the e f f e c t i v e  date? Also, if t h e r e  is to be a r e f e r e n c e  to 
the e f f e c t i v e  da t e  of the Act, the s t a n d a r d  l a n g u a g e  for that 
da t e  w o u l d  be  p r e f e r a b l e .  To  a c c o m p l i s h  wh a t  I b e l i e v e  to be 
the s e n a t o r ' s  intent, I w o u l d  s u g g e s t  the f o l l o w i n g  lan g u a g e  
for her ame n d m e n t :  "no later th a n  120 days a f t e r  the e f f e c­
tive da t e  of this A c t . "

I do not k n o w  w h e t h e r  the f o u r - m o n t h  o r  1 2 0 - d a y  
p e r i o d  w o u l d  give the l i e u t e n a n t  g o v e r n o r ' s  o f f i c e  and all 
o t h e r  a g e n c i e s  i n v o l v e d  ei ough time to ma k e  all of the a r­
r a n g e m e n t s  n e c e s s a r y  for p u b l i c a t i o n  of this n e w  journal. I 
s u s p e c t  that i.t w o u l d  not, b u t  T. a m  not t a k i n g  a p o s i t i o n  on 
the a p p r o p r i a t e n e s s  of that p e r i o d .

I w o u l d  be p l e a s e d  to c o n t i n u e  w o r k i n g  witli you, y o u r  
c o m m i t t e e ,  and your s t a f f  on this m easure.

Y o u r s  truly,

W I L S O N  L. C O N D O N
A T T O R N E Y  G E N E R A L

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

W L C : A H P r c j s

cc w/enc.: H o n o r a b l e  Bettye F a h r e n k a m p
A l a s k a  S t a t e  S e n a t e
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M E M O R A N D U M

TO: S e n a t o r  Pat R o d e y ,  C h a i r m a n ,  S e n a t e  J u d i c i a r y

F R O M :  S e n a t o r  B e t t y e  F a h r e n k a m p

RE: B a c k g r o u n d  I n f o r m a t i o n  on:
S B  6, " E s t a b l i s h i n g  t h e  A l a s k a  A d m i n i s t r a t i v e

J o u r n a l ;  a n d  p r o v ’d i n g  for a n  e f f e c t i v e  d a t e . "

DA TE: F e b r u a r y  12, 1981

P u r p o s e

The p u r p o s e  o f  t h i s  l e g i s l a t i o n  is to p l a c e  in o n e  p u b l i c a t i o n  
axl the i n f o r m a t i o n  r e q u i r e d  to be m a d e  p u b l i c  by s t a t e  
r g e n c i e s .  T h e  p u b l i c a t i o n  w o u l d  be a v a i l a b l e  on a s u b s c r i p t i o n  
b a s i s  a n d  w o u l d  p r o v i d e  a s e r v i c e  to the p e o p l e  o f  t h e  s t a t e  
w i t h o u t  i n c r e a s i n g  the d r a i n  on p u b l i c  c o f f e r s .  T h e  b i l l ,  
as n o w  w r i t t e n ,  h a s  the s u p p o r t  o f  the l i e u t e n a n t  g o v e r n o r ’s 
o f f i c e  and the A t t o r n e y  G e n e r a l ’s o f f i c e .

Th e  b i l l  w o u l d  i n c r e a s e  the p o l i t i c a l  o p e n n e s s  in the s t a t e .  
A l a s k a  is tco l a r g e  to c o n t i n u e  the w o r d - o f - m o u t h  n e t w o r k  
o f  c o m m u n i c a t i o n  th a t  e x i s t s  w h e n  t h e r e  is no s i n g l e  p l a c e  
in w h i c h  to g a t h e r  a l l  n o t i f i c a t i o n s .

The bill is I n t e n d e d  to e m p h a s i z e  the p o l i c y  s t a t e d  in 
AS M . 6 2 . 3 1 2 .  "It is the p o l i c y  of  the s t a t e  that
(1) The g o v e r n m e n t a l  u n i t s  m e n t i o n e d  in 31 0 ( a )  o f  t h i s  
c h a p t e r  e x i s t  to a i d  in the c o n d u c t  of  the p e o p l e ’s b u s i n e s s ;
(2) It is t h e  i n t e n t  o f  the l a w  th a t  a c t i o n s  o f  t h o s e  u n i t s  
be t a k e n  o p e n l y  a n d  that t h e i r  d e l i b e r a t i o n s  be c o n d u c t e d  
o p e n l y ;
(3) The p e o p l e  o f  t h i s  s t a t e  d o  not y i e l d  t h e i r  s o v e r e i g n t y  
to t h e  a g e n c i e s  w h i c h  s e r v e  them:
(*l) The p e o p l e ,  in d e l e g a t i n g  a u t h o r i t y ,  d o  not g i v e  t h e i r  
p u b l i c  s e r v a n t s  the r i g h t  to d e c i d e  wh a t  is g o o d  for t h e  
p e o p x e  to k n o w  a n d  w h a t  is not g o o d  for t h e m  to k now;
(5) The p e o p l e ' s  r i g h t  to r e m a i n  i n f o r m e d  s h a l l  be p r o t e c t e d  
so that they m a y  r e t a i n  c o n t r o l  o v e r  the i n s t r u m e n t s  t h e y  
h a v e  c r e a t e d . "
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A n a l y s i s

S e c t i o n  1. N e w  s e c t i o n  a d d e d  to a r t i c l e  3, AS 4 4 . 6 2 :
Sec. 4 4 . 6 2 . 1 7 3 .  A D M I N I S T R A T I V E  J O U R N A L
a) T h e  j o u r n a l  s h a l l  be p u b l i s h e d  e v e r y  t w o  w e e k s
a n d  w i l l  i n c l u d e  n o t i c e s  o f  a c t i o n ,  t e x t  o f  r e g u l a t i o n s ,  
s t a t e  a g e n c y  m e e t i n g s ,  bid i n v i t a t i o n s ,  r e q u e s t s  for 
p r o p o s a l s ,  a n d  e x e c u t i v e  a n d  a d m i n i s t r a t i v e  o r d e r s .
b) Any n o t i c e  r e q u i r e d  u n d e r  a) w i l l  b e  sent to
th e  It. g o v e r n o r  and to a n y  p e r s o n  r e q u e s t i n g  a c o p y  f o r  
t h e  p u r p o s e s  o f  p u b l i c a t i o n ,  u n l e s s  the r e g u l a t i o n  has 
n o t  b e e n  d r a f t e d ,  in w h i c h  c a s e  it m u s t  b e  se n t  at t h e  
t i m e  it is s u b m i t t e d  to t h e  D e p a r t m e n t  o f  Law.
c) The It. g o v e r n o r  s h a l l  sell s u b s c r i p t i o n s  t o  the 
j o u r n a l  at a p r i c e  to o f f s e t  t h e  c o s t  o f  p u b l i s h i n g .
d) The It. g o v e r n o r  ma^ d i s c o n t i n u e  p u b l i c a t i o n  of t h e  
j o u r n a l  i f  the r e q u i r e m e n t s  for the j o u r n a l  a r e  m e t  by
a p r i v a t e  p u b l i c a t i o n .
e) No r e g u l a t i o n ,  a m e n d m e n t  to a r e g u l a t i o n  o r  o r d e r  
o f  r e p e a l ,  e x c e p t  e m e r g e n c y  r e g u l a t i o n s  o r  r e p e a l s ,  w i l l  
t a k e  e f f e c t  u n l e s s  n o t i c e  is p u b l i s h e d  in the j o u r n a l .

S e c t i o n  2. A m e n d s  AS 4 4 . 6 2 . 2 0 0  to a d d  a n e w  s u b s e c t i o n
to the n o t i c e  r e q u i r e m e n t s . A s u m m a r y  p r e p a r e d  u n d e r  
t h i s  s e c t i o n  m u s t  be a p p r o v e d  by t h e  It. g o v e r n o r ’s 
o f f i c e .

S e c t i o n  3. P u b l i c a t i o n  b e g i n s  S e p t e m b e r .  1091. a n d
t a k e s  e f f e c t  i m m e d i a t e l y .

D i s c u s s i o n

The b i l l  w i l l  i d e n t i f y  t h o s e  i t e m s  o f  p u b l i c  i n t e r e s t  
w h i c h  the p u b l i c  h a s  d i f f i c u l t y  o b t a i n i n g  f r o m  one s o u r c e .
An e a r l i e r  v e r s i o n  o f  the bill w h i c h  g e n e r a l l y  r e q u i r e d  all 
p r o p o s a l s ,  bid n o t i c e ,  p u b l i c  m e e t i n g s ,  e t c . ,  to be i n c l u d e d  
In the A l a s k a  A d m i n i s t r a t i v e  J o u r n a l  was not a c c e p t a b l e  to 
the D e p a r t m e n t  of  L a w  b e c a u s e  o f  the g e n e r a l i t y .  T h i s  d r a f t  
has b e e n  p r e p a r e d  w i t h  the aid o f  the D e p a r t m e n t  o f  L a w  and 
the It. g o v e r n o r ' s  o f f i c e .

The i n t e n t  o f  the bill, a s i d e  f r o m  a i d i n g  t h e  p u b l i c ,  Is 
for the cost o f  t h e  J o u r n a l  to be o f f s e t  as m u c h  a s  p o s s i b l e  
w h i l e  r e t a i n i n g  p u b l i c  a c c e s s  t h r o u g h  a r e a s o n a b l e  pr i c e .  
T h i s  c o u l d  be a  d i f f i c u l t y  d u r i n g  t h e  f i r s t  p e r i o d  o f  
p u b l i c a t i o n  and u n t i l  s u c h  ti m e  as the j o u r n a l  is w i d e l y  
r e c o g n i s e d  as an i n f o r m a t i o n  source.



\N N  GARDINER METCALFE

KIMBERLY M.HELMARREPORTING
SERVICE 510 KENNEDY STREET 

JUNEAU.ALASKA 99S0I

(907)586-6672

January 26, 1931

r i'.'f'.*• ;• lu-.hrer.V.ar:

Pc u c h  V

Jam aau, Ak. 99811

Dear Senator Fah r e n k a m p :

could like to empress our support for Senate Bill 6 , the creation of 

the Administrative Journal. During the past year w e  have researched the 

feasibility of beginning such a publication privately, and we feel that it 

i.= , at the present tire, an impossibility without the enactment of a law 

re m i r i n g  the various departments and divisions of the jtate to submit, 

up n request, copies of proposed regulations, requests for proposals, e::- 

tive orders, etc., uc interested parties.

:ir. July 15 of last year we did a mailing to all of the state departments 

or divisions requesting, that our name be put on their m a i ling list to 

re: iwe copies of all ncr.iccs, etc., and the response to the mailing was 

ir icatlve of the need f. t some kind of centralization of this process.

Mr v departments complied w i t h  our request immediately, but it was appar- 

er. ik.it at the divisional level there was confusion as to who was re-

.rible for promulgating regulations, and whether or not the division did 

i 1 g e n e r a t e  any a: 1 . f 1 in;, as there are over 100 divisions within

state ■nvernrrcr.c ; or car imagine what . a organizational effort it would 

ca ■ to g.-t thorn all :o .or, ly wit h  a request fro-, a private publisher,

...out having a law cn ’.lie bocks stating that: they rust send the i n f o r m -

ti n in a timely manner to those so requesting it.

Aside from our initial railing we followed up with telephone contacts, and

o talked several cir • 

ice regarding pubitcat it 

receive wit h  wh.it app i: 

offer our clients sc i; 

every t i l in g .

Pan.1th Anderson ir. the lieutenant Governor's 

We have cross-checked what information we 

in state newspapers and find that we could 

.'i-rvice without Icing sure that we are receiv-

■: c nac numerous rer

l is l a rrvi: w e v o k t i k g  a  vi

from clients currently subscribing to the 

for information pertaining to the regularrry



p rocess ir. Alaska, and we would be interested in providing such a service. 

We feel that a w e ekly report on regulatory changes would be a logical ex­

p a n s i o n  for our current business, and that our icailing list of LRS clients 

w o u l d  provide a basis for which to begin such a publication. W e  v?ould en­

joy w o r k i n g  w i t h  you and w i t h  the Lieutenant Governor's office o n  such a 

p r o j e c t ,  e n d  we w i l l  offer testimony o n  behalf of the bill if so requested.

Senator'Fahrenkamp, page 2.

.  I " " -

Sincerely,

Kimberly Metcalfe Helmer

i A n n  Gardiner Metcalfe
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IN TIIF- SENATE f o b B  L
S E N A T E  - B T L L - N O .— 6

I N  THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

T W E L F T H  L E G I S L A T U R E  - FI R S T  S E S SION

A BILL

For a n  Act entitled: "An Act e s t a b l i s h i n g  the A laska A d m i n i s t r a t i v e  Jour-

BE IT ENACTED BY THE L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* S e c tion 1. AS 44.62 is a m e nded by adding a n e w  s e c tion to article 3 to 

read:

Sec. 44.62.175. A D M I N I S T R A T I V E  JOURNAL. (a) The lieutenant 

governor shall p u b l i s h  an A l a s k a  A d m i n i s t r a t i v e  Journal ev e r y  two 

weeks. The journal shall i n c lude but is not limited to the following:

which notice is given under AS 44.62.190(a) if the r e g u l ations do not 

exceed 16 legal-size, t y p e w r i t t e n  pages; in order to r emain w ithin 

b u d g e t a r y  limits, the lieutenant governor may reduce this page l i m i t a­

tion;

AS 37.05.230;

(6 ) executive orders and admi n i s t r a t i v e  orders issu.. by the 

governor; and

(7) w r i t t e n  d e l e g a t i o n s  of auth o r i t y  made by the governor or 

by the Lead of a principal d e p a r t m e n t  un d e r  AS 44.17.010.

nal; and p r o v i d i n g  for an effective date."

(1) notices of p r o p o s e d  actions given under AS 44.62.190(a);

(2 ) when i t  b e c omes available, the text of r e g u l ations for

(3) notices of st a t e  agency m e e t i n g s  required un d e r  AS 44.-

6 2 . 3 1 0 ( e ) ;

(4) n o t ices of s o l i citations to bid issued under AS 37.05.-

230;

(5) n o t ices of state agency requests for proposals under
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(b) Wh e n  (1) a s t a t e  a g e n c y  gives, a n o t i c e  which is to be p u b­

lished in the journal under (a)(1) or (3) - (5) of this section, (2) 

the g o v e r n o r  issues an e xecutive or a d m i n i s t r a t i v e  order, or (3) the 

governor or the h e a d  of a p r incipal d e p a rtment makes a written d e l e g a­

tion of a u t h o r i t y  under AS 44.17.010, a copy o f  the notice, order, or 

de l e g a t i o n  shall also be sent at the same time to the lieutenant g o v e r­

nor for p u b l i c a t i o n  in t h e ^ A l a s k a  A d m i n i s t r a t i v e ^ J o u r n a l  and to every 

person w ho has filed a r e q u e s t  for a c o p y  of the notices, orders or 

de l e g a t i o n s  with the st a t e  a g e n c y  and h a s  indicated that he wishes to 

receive it for the purpose of p u b l ishing it. If the notice sent tc the 

person is for a p r o p o s e d  regulation, an a m e n d m e n t  to a regulation or a 

repeal of a regulation, the state agency shall also furnish a cop y  of 

the proposed regulation, amendment, or or d e r  of repeal, except that if 

the r e g u l a t i o n  has not yet b e e n  drafted in its entirety, a copy need 

not be furnished at the time n o tice is given b ut a cop y  mu s t  be f u r­

nished at the same time a s one is fur n i s h e d  to the Department of Law 

under AS 44.62.1 9 0 ( a ) ( 5 ) .

(c) The l i e u tenant gover n o r  shall sell s u b s criptions to the 

^ A l a s k a  A d m i n i s t r a t i v J  Journal at a price r e a s o n a b l y  calculated to

o ffset the cost of its p u b l i c a t i o n  and distribution.

(d) If the lieutenant governor d e t e r m i n e s  that the journal's 

pu r pose of p r oviding an all-inclusive m e d i u m  for publishing public 

notice of prop o s e d  agency actions for w h i c h  p ublic notice is required 

by law is being m e t  by p r i vate p u b l i c a t i o n  and is likely to continue to 

lie so met, he shall d i s c o n t i n u e  p u b l i c a t i o n  of thef Alaska A d m i n i s t r a­

tive 1 J o u r n a l .

(e) A regulation, ame n d m e n t  to a regulation, or order of repeal, 

except an e m e r g e n c y  r e g u l a t i o n  or order of repeal, adopted under AS 44.-

62.250, m a y  not take effect unless notice of the proposed action has



b e e n  p u b l i s h e d  e ither in t h e ^ A l a s k a  Administrative^ Journal as p r e­

scribed by this section, or, if p u b l i c a t i o n  of t h e ^ A l a s k a  Adminis- 

trative"jjournal has been discon t i n u e d  under (d) of this section, in a 

private publication.

*’ Sec. 2. AS 44.62.200 is amended b y  adding a n ew subsection to read:

(c) The summary spe c i f i e d  in (a)(3) of this section must be a p­

proved b y  the lieutenant governor as adequate for p u b l i cation in the 

A l a s k a  AdministrativeruJournal b efore notice is given under AS 44.62.- 

190.

* Sec. 3. This Act takes effect i m m e d i a t e l y  in accordance with AS 01.10. 

070(c), except that the lieutenant governor shall begin pu b l i c a t i o n  of the 

A l aska A d m i n i strative Journal  ̂ d u r i n g  the we e k  of September 15, 198l]~j

W  i-M sic. THrtrj I 2.0iv w . s  /jfp"C W  r n ' t  O F

T 7 H 6  / k r , >

N o  p e r s o n  a c q u i r e s  a c a u s e  

o f  a c t i o n  for d a m a g e s ,  b a s e d  o n  the p u b l i c a t i o n  of i n f o r ­

m a t i o n ,  o r  the f a i l u r e  t o  p u b l i s h  e v e r y  i t e m  o f  i n f o r m a t i o n  

r e q u i r e d  b y  (a) of t h i s  s e c t i o n ,  i n  the j o u r n a l ,  or i n  a  

p r i v a t e  p u b l i c a t i o n  i f  p u b l i c a t i o n  of t h e  j o u r n a l  has 

b e e n  d i s c o n t i n u e d  u n d e r  (d) of this s e c t i o n .



Introduced: 1/13/81
Referred: Judiciary and Finance

S t  7FJ HRENKAMP ’ bennett AND 
IN THF. SENATE KELLY

SENATE BILL NO. 6

IN T H E  LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act establishing the Alaska Administrative J o u r­

nal; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.62 is amended by adding a new section to article 3 to 

r e a d :

Sec. 44.62.175. A DMINISTRATIVE JOURNAL. (a) The lieutenant 

governor shall-^pablishf.”an Alaska Administrative Journal every two 

weeks. The journal shall include but is not limited to the following:

(1) notices of proposed actions given under AS 44.62.190(a);

(2 ) when it becomes available, the text of regulations for

which notice is given under AS 44.62.190(a) if the regulations do not 

exceed 16 legal-size, typewritten pages; in order to remain within

budgetary limits, the iieutenunt governor muy reduce this page llmita-

I: i o n ;

(3) notices of state agency meetings required under AS 44.-

62.310(e) ;

(4) notices of solicitations to bid Issued under AS 37.05.-

2.30;

(5) noticeB of state agency requests for proposals under 

AS 37.05.230;

(6 ) executive orders and administrative orders issued by the 

governor; and

(7) written delegations of authority made by the governor or 

by the head of a principal department under AS 44.17.010.
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(b) When (1) a state agency gives a notice which is to be p u b­

lished in the journal under (a)(1) or (3) - (5) of this section, (2) 

the governor issues an executive or administrative order, or (3) the 

governor or the head of a principal department makes a written d e l e g a­

tion of authority under AS 44.17-*'10, a copy of the notice, order, or 

delegation shall also be sent at the same time to the lieutenant g o v e r­

nor for publication in the Alaska Administrative Journal and to every 

person who has filed a request for a copy of the notices, orders or 

delegations with the state agency and has indicated thut lie wishes to 

receive it for the purpose of publishing it. If the notice sent to the 

person is for a proposed regulation, an amendment to a regulation or a 

repeal of a regulation, the state agency shall also furnish a copy of 

the proposed regulation, amendment, or order of repeal, except that if 

the regulation has not yet been drafted in its entirety, a copy need 

not. be furnished at the time notice is given but u copy must be fur- 

nLshod at the same time as one is furnished to the Department of Law 

under AS 44.62.190(a)(5),

(c) The lieutenant governor shall sell subscriptions to the 

Alaska Administrative Journal at a price reasonably calculated to 

offset the cost of its publication and distribution.
I

s ' i ,  ' (d) If the Lieutenant governor determines that the Journal's

,(.V , ̂ p u r p o s e  of providing an all-inclusive medium for publishing publicD1/
notice of proposed agen~v actions for which public notice is required 

by law Is being met by private publication and is likely to continue to 

ho so met, he shall discontinue publication of the Alaska Ad m i n i s t r a­

tive Journal.

(e) A regulation, amendment to a regulation, or order of repeal, 

except an emergency regulation or order of repent., ' : rider AS 44.-

62.250, may not take effect unless notice of the proposed action haR

-2- SB 6



been published either in the Alaska Administrative Journal as pre­

scribed by this section, or, if publication of the Alaska A d m i n i s­

trative Journal has been discontinued under (d) of this section, in a 

private publication.

* Sec. 2. AS 44.62.200 is amended by adding a new subsection to read:

(c) The summary specified in (a)(3) of this section must be a p­

proved by the lieutenant governor as adequate for publication in the 

Alaska A d m i n i strative Journal before notice is given under AS 44.62.- 

190.

* Sec. 3. This Act takes effect immediately in accordance with AS 01.10. 

070(c), except that the lieutenant governor shall begin publication of the 

Alaska Administrative Journal during the week of September 15, 1981.
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O f f e r e d  i n  t h e  S E N A T E :  B y : F a h r e n k a m p

T o :  . S e n a t e  J u d i c i a r y  _  S E N A T E  B I L L  N o ,  _ £ __________________

H O U S E  B I L L  N o .  ______________________

A M E N D M E N T

P a c e : _ _ j _______________________ L i n e :  5 .

D e l e t e  all of  S e c ' i o n  2 (Lines 5 t h r o u g h  9)



A M E N D M E N T

O f f e r e d  i n  t h e  S E N A T E :  B y : F a h r e n k a m p

T o :  S e n a t e  J u d i c i a r y  _ c o n S E N A T E  B I L L  N o .  _ 1 ______________

H O U S E  B I L L  N o .  _________________________

P a g e : i   L i n e : _ 2J L

A f t e r ,  "AS 3 7 . 0 5 . 2 3 0 " ,  d e l e t e  a d d  ", A S  1 8 . 5 5 . 2 5 5 ,

A S  1 8 . 5 5 . 3 2 0 ,  AS  1 9 . 1 0 . 1 9 0 ,  AS 1 9 . 4 0 . 0 2 0 ,  AS 3 5 - 1 5 . 0 3 0 ,

AS 3 7 . 0 5 . 3 1 5 ( d ) ,  AS 3 8 . 0 5 . 1 2 0 ,  AS i.3.HO.010, a n d  AS 4 6 . 1 1 . 0 3 0 ; "

S 70



O f f e r e d  i n  t h e  SENATE: B y : f a h r e n k a m p .

To: S e n a t e  J u d i c i a r y  _  SENATE B I L L  No. *

HOUSE B I L L  No. _____________________

P a g e :  3_____________________  L i n e :   11

Af t e r ,  " J o u r n a l " ,  d e l e t e  " d u r i n g  the w e e k  o f  S e p t e m b e r  15, 198l. 

In s e r t  a f t e r  " J o u r n a l "  the w o r d s  "no l a t e r  t h a n  h c a l e n d a r  

m o n t h s  a f t e r  the d a t e  on w h i c h  t h i s  b i l l  b e c o m e s  e f f e c t i v e . "



B y  F a h r e n k a m p __________

S E N A T E  A M E N D M E N T

To: S e n a t e  J u d i c i a r y  Z c ~ i ~ z ~ e  _  SENATE BILL No. _ 6 ______________________

To: ______________________________________________ HOUSE BILL N o . ___________________________

P a g e : i  L i n e : 2 3

A f t e r ,  " A S  3 7 . 0 5 . 2 3 : " ,  d e l e t e  a d d  ", A S  1 8 . 5 5 . 2 5 5 ,

AS .18.55.320, AS 1 9 . 1 C . 1 5 0 ,  AS 1 9 . 4 0 . 0 2 0 ,  A S  3 5 - 1 5 . 0 3 0 ,

A S  3 7 . 0 5 . 3 1 5 ( d ) ,  A S  3 8 . 0 5 . 1 2 0 ,  A S  4 3 . 4 0 . 0 1 0 ,  and A S  4 6 . 1 1 . 0 3 0



§ 44.62.190 A l a sk a  S t a t u t e s
§ 44.62.190

C ited in Mukluk Freight Lines v. No. 967 «File No. 18701, 516 p o j  i,w 
Nabors Alas. Drilling, Inc., Sup. Ct. Op. (1973).

Sec. 44.62,190. Notice of proposed action, (a) At least 30 day* 

before the adoption, amendment, or repeal of a regulation, notice of th# 
proposed action shall be

(1) published in the newspaper of general circulation, or trade w  
industry publication, which the state agency prescribes;

(2 ) mailed to every person who has filed a request for notice of 
proposed action with the state agency;

(3) if the agency is within a department, mailed or delivered to the 
commissioner of the department;

(4) whe n  appropriate in the judgment of the agency, (A) mailed to • 

person or group of persons w h o m  the agency believes is interested in 

the proposed action, and IB) published in t.he additional form and 
manner the state agency prescribes;

(5) furnished the Department of L a w  together with a copy of the 
proposed regulation, amendment, or order of repeal for the 
department’s use in preparing the opinion required after adoption and 
before filing by A S  44.62.060;

(6 ) furnished to all incumbent State of Alaska legislators and th* 
Legislative Affairs Agency.

(b) If the form or manner of notice is prescribed by statute, in addi­

tion to the requirements of filing and mailing notice under this chap­

ter, the notice shall be published, posted, mailed, filed or otherwi** 

publicized as prescribed by the stutute.

(c) The failure to mail notice to a person as provided in this section 

does not invalidate an action tuken by an ugency under A S  44.62.180 
—  44.62.290. (8 5 art IV (ch 1) ch 143 S L A  1959; a m  § 2 ch 149 SLA 
1962; a m  § 1 ch 3 S L A  1968; a m  8 16 ch 143 S L A  1968; a m  § 4 ch 64 
S L A  1978)

K fleet o f un ien dm en t. — The 1978 
amendment substitu ted "s ta te  of A laska 
legislators and the leg is la tiv e  A Hairs 
Agency" for "sta te  legislators" in p a ra ­
graph 161 of subsection lu •

T h e  ru le -m ak in g  fu n c tio n  o f un 
a d m in is tra tiv e  agency  f req u e n tly  
re sem b le s  th e  leg is la tiv e  p ro c ess  o f 
p a ss in g  a s ta tu te . Fitch en tity  
determ ines the need for a particu lar 
enactment in light of chosen policies; each 
has procedures for the expression of views 
upon the m erits of the proposal: and each, 
a fte r consideration of the relevant policies 
and arguments, decide i whether to adopt 
the proposed enactm ent When 
adm inistrative ru le ma<uiig is based upon 
d e a r  au thority from .lie legislature to 
formulate policy In the adoption of

regu la tions, the rule-making activity 
lakes on a quasi.legislative aspect. Linder 
pr«|H.*r standards, such delegation! of 
legislative 'power to adm inister «grn^ie» 
a re  constitu tional. Kellv v Znmarrllo, 
Sup Ct. Op. No. 705 (File Nos. 1255. 
12561, 480 P.2d 906 H971).

K egu lu tiona ad o p te d  by Lie Commis­
s io n e r o f N a tu ra l R esou rces are subvert
to the rule-m aking provisions of ih» 
Adm inistra tive Procedure Act tAS 44621 
and must Ik  adopted according to th* 
procedures set forth therein. Among th* 
required procedures for adoption <4 
regulations are notice of the proposed 
adoption, a public hearing in which any 
interested person may submit statement* 
to the ugency, filing o f the regulation, tj 
adop ted , w ith the secretary of stale, and

J 44.62.190

publication. Kelly v. Za 
Op. No. 705 (F ile Nos. 
p.2d 906 (1971).

R equ irem en ts  and 
notice. — There are fe 
text discussion of the | 
notice and the sufficie: 
proceedings for udoptic 
regulations. 1959 Op. Aj 

L engthy regulntij 
summarized. — Wherij 
lation on one subject is t j  
best policy would be to a 
the content and purpose; 
1959 Op. A tt’y Gen., No 

B u tsh o r t regu la tion ; 
full. — If only a very si 
proposed then  ordinarily 
practicable to set forth 
full. 1959 Op. A tt’y Gen 

P ro c e d u re  upon  p 
mpny reg u la tio n s  o f v 
Where » g rea t many reg 
promulgated which are o| 
such os fish and game r 
leasing regulations, the 
tical thing to do would b tl 
listing of the subjects to bf 
ence to uny other t  
regulations which are 
amended or superseded 
informative to the par 
industry concerned (Bucb 
existing regu lations of 
department or to 
r - ’ulutiona) and a brief 
nificant changes which 
existing body of regu 
effected. In such case it 
indicate th a t  copies 
regulations cun he o 
ugency in o rder to indico 
done everything reason) 
give the public affected i 
an opportunity to fumil 
the regulations and to 
submit its viewn a t tlj 
should constitu te substi 
with the Administnitiv 
end would serve the pij 
1959 Op. A tt'y Gen., No 

\n d  w h en  n sum tr 
num ber o f  p ropo sed  r 
he used it would t  
departments and iigencui 
em inent to follow the ‘ 
practice and to give noli 
which regulations may 
Promulgated by listing tl 

which the proposed nl 
1959 Op A tt'y  Gen., No



t -l S i  a d d i t i o n a _ s t a t u t e  r e f e r e n c e s  ::e e d  t o  z e  i n c l u d e d

IT T H E  A D M I N I S T R A T I V E  J O U R N A L  IN O R D E R  T O  A L L O W  T H E  J O U R N A L

t : e e  a :; a l l - i n c l u s i v e  m e d i u m  z c e  p u b l i c  k n c n l z d g z  o f  a g e n c y

A C T I O N S .  T H E S E  S T A T U T E  R E F E R E N C E S  R E F E R  T O  T H E  F O L L O W I N G

A G E N C Y  A C T I O N S :

AS lc.5 5.255 A L A S K A  H C T 5 I K G  A U T H O R I T Y  - Land Sales

AS 1 9 . 5 5 . 3 2 0  A L A S K A  H O U S I N G  A U T H O R I T Y  - S a l e  o f
S u r p l u s  P r o p e r t y  ,

AS 1 9 . 1 0 . 1 9 0  D E P A R T M E N T  O F  H I G H W A Y S ( E O T / P F )  A d v e r t i z i n g ,
b i d ,  c o n t r a c t s

AS 1 9 - 4 0 . 0 2 0  D E P A R T M E N T  O F  H I G H W A Y S  ( D OT/PF)

Yukcr.-Arctic H i g h w a y  -  R e q u e s t  for b i d s

AS 3 5 . 1 5 . 0 3 0  P U B L I C  W O R K S  ( D O T / P F )  - A d v e r t i s i n g ,  bids,
c o n t r a c t s

AS 3 7 . 0 5 . 3 1 5 ( d )  D E P A R T M E I T  O F  A D M I N I S T R A T I O N
A p p r o p r i a t i o n  f o r  g r a n t s ,  p r o p o s a l s

AS 3 3 . 0 5 . 1 2 0  D E P A R T M E I T  O F  N A T U R A L  R E S O U R C E S
Timfcjr a n d  M a t e r i a l s  s a l e s

AS 1J3.40.010 D E P A R T M E N T  O F  R E V E N U E
M o t o r  f u e l  t a x ;  c o n s t r u c t i o n  p r o j e c t s  b i d s

AS 4 6 . 1 1 . 0 3 0  C O N S E R V A T I O N  O F  E N E R G Y  A N D  M A T E R I A L S
E n e r g y  a u d i t o r s  •• c o m p e t i t i v e  b i d s
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/
•/ JAY S. HAMMOND, OOVtRHOR

i
DEPARTM ENT OF LA W

OFFICE OF THE A T E O M Y  GENERAL
P O U C H  K - S T A T E  C A P I T O L  
J U N E A U ,  A L A S K A  9 9 8 1 1

4 6 5 - 3 6 0 0

F e b r u a r y  23, 19 8 1

RECEIVED
T h e  H o n o r a b l e  P a t r i c k  R o d e y FEB 2 3 1981
C h a i r m a n
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  Y
J u n e a u ,  A l a s k a  9 9 8 1 1

As I h a v e  d i s c u s s e d  w i t h  y o u ,  y o u r  c o m m i t t e e ,  a n d
y o u r  s t a f f ,  two a m e n d m e n t  s h e e t s  for t h i s  b i l l  are a t t a c h e d .  
I u n d e r s t a n d  t h a t  y o u  p l a n  to p r e p a r e  a c o m m i t t e e  s u b s t i t u t e  
( into w h i c h  t h e s e  a m e n d m e n t s  c o u l d  b e  i n c o r p o r a t e d )  and t h e n  
f a v o r a b l y  r e p o r t  the b i l l .

T h e  f i r s t  a m e n d m e n t  d e als w i t h  the q u e s t i o n  of
l i a b i l i t y ,  and is f a i r l y  se l f  e x p l a n a t o r y .  It is a n  a t t e m p t  
t o  p r o t e c t  the s t a t e  a n d  its p e o p l e  f r o m  t h e  e x p o s u r e  to 
p o t e n t i a l  l i a b i l i t y  w h i c h  this a d d i t i o n a l  g o v e r n m e n t a l  f u n c t i o n  
w o u l d  c r e a t e .  It  is p o s s i b l e  that c o u r t s  w o u l d  h o l d  the s t a t e  
H  ole for m i s t a k e s  m a d e  b y  w a y  of i n c l u s i o n  or o m i s s i o n  a n d  
f o r  a l l e g e d  d a m a g e s  d u e  to th° w o r d i n g  of i f o r m a t i o n  i n c l u d e d .  
T h e  j o u r n a l  is n o t  i n t e n d e d  t o  r e p l a c e  a n y  e x i s t i n g  s y s t e m s  of 
d i s t r i b u t i r g  t h e  i n f o r m a t i o n  i n v o l v e d ,  as r e q u i r e d  b y  v a r i o u s  
s t a t u t e s .  I l is j u s t  a h e l p f u l  p u b l i c a t i o n  w h i c h  d o e s  n o t  
r e l i e v e  i n t e r e s t e d  p e r s o n s  f r o m  t h e i r  obi*'■ration to w a t c h  out 
f o r  t h e i r  own i n t e r e s t s .  T h e  A d m i n i s t r a t i v e  J o u r n a l  w i l l  h e l p  
t h e m  do that, b u t  it s h o u l d  n o t  p r o v i d e  a b a s i s  for i m p o s i n g  
a d d i t i o n a l  l i a b i l i t y  o n  the sta t e .

P l e a s e  n o t e  that, i f  some o f  jhe c h a n g e s  w h i c h  w e r e
d i s c u s s e d  at y o u r  c o m m i t t e e  m e e t i n g s  last w e e k  c o n c e r n i n g  
p r o p o s e d  A S  4 4 . 6 2 . 1 7 5 (d) are a d o p t e d ,  t h e n  a c o r r e s p o n d i n g  
c h a n g e  i n  the l a s t  s e n t e n c e  o f  this a m e n d m e n t  s h o u l d  also b e  
m a d e .

Re: S B  6 ( A d m i n i s t r a t i v e  J o u r n a l )

D e a r  S e n a t o r  R o d e y :

03-C5LH



Honorable Patrick Rodey -2- February 23, 1981

T h e  s e c o n d  s h e e t  of a m e n d m e n t s  m e r e l y  d e l e t e s  the 
w o r d s  " A l a s k a  A d m i n i s t r a t i v e "  in s e v e r a l  p l a c e s ,  for the sake 
of c o n s i s t e n c y  and s i m p l i c i t y .  T h e  i n i t i a l  r e f e r e n c e  to the 
j o u r n a l ' s  f u l l  name in l i n e  12 o n  p a g e  o n e  w i l l  s e r v e  as the 
a n t e c e d e n t  f o r  the s u c c e s s i o n  of r e f e r e n c e s  to t h e  j o u r n a l .

I u n d e r s t a n d  t h a t  S e n a t o r  F a h r e n k a m p ,  t h e  s p o n s o r  o f  
this b i l l ,  is p r o p o s i n g  a n  a m e n d m e n t  to d e l e t e  sec. 2 a n d  to 
c h a n g e  the p h r a s e  " d u r i n g  t h e  w e e k  of S e p t e m b e r  15, 1 9 8 1 , "  
w h i c h  a p p e a r s  o n  l i n e  12 of  p a g e  t h r e e ,  to r e a d  " n o  l a t e r  t h a n  
4 c a l e n d a r  m o n t h s  a f t e r  t h e  date o n  w h i c h  this b i l l  b e c o m e s  
e f f e c t i v e . "  T h e  d e l e t i o n  of sec. 2 w o u l d  b e  h e l p f u l .  T h e  
o t h e r  c h a n g e  is not clear. Does t h e  r e f e r e n c e  "4 c a l e n d a r  
m o n t h s "  m e a n  t h a t  i f  the b i l l  t a k e s  e f f e c t  in, f o r  e x a m p l e ,  
m i d - A p r i l ,  t h e n  we b e g i n  c o u n t i n g  w i t h  M a y  as the f i r s t  
m o n t h  —  g i v i n g  us a c t u a l l y  f o u r  a n d  o n e - h a l f  m o n t h s  a f t e r  t h e  
e f f e c t i v e  d a t e ?  Or does it m e a n  t h at, i f  the. b i l l  t a k e s  
e f f e c t  in m i d - A p r i l ,  then w e  b e g i n  c o u n t i n g  w i t h  A p ril a s  t h e  
f i r s t  m o n t h  -- g i v i n g  us o n l y  t h r e e  and o n e - h a l f  m o n t h s  a f t e r  
the e f f e c t i v e  date? Also, if t h e r e  is t o  b e  a r e f e r e n c e  to 
the eirfective date o f  the Act, the s t a n d a r d  l a n g u a g e  f o r  that 
date w o u l d  b e  p r e f e r a b l e .  T o  a c c o m p l i s h  w h a t  I b e l i e v e  to be 
the s e n a t o r ' s  i n t ent, I w o u l d  s u g g e s t  t h e  f o l l o w i n g  l a n g u a g e  
for h e r  a m e n d m e n t :  "no l a t e r  t h a n  120 d a y s  a f t e r  the e f f e c­
tive d a t e  o f  this A c t . "

I d o  not k n o w  w h e t h e r  t h e  f o u r - m o n t h  o r  1 2 0 - d a y  
p e r i o d  w o u l d  gi v e  t h e  l i e u t e n a n t  g o v e r n o r ' s  o f f i c e  and all 
o t h e r  a g e n c i e s  i n v o l v e d  e n o u g h  t i m e  to m a k e  all o f  the a r ­
r a n g e m e n t s  n e c e s s a r y  for p u b l i c a t i o n  of t h i s  n e w  j o u r n a l .  I 
s u s p e c t  t h a t  it w o u l d  not, b u t  I a m  n o t  t a k i n g  a p o s i t i o n  on 
the a p p r o p r i a t e n e s s  of t h a t  p e r i o d .

I w o u l d  be p l e a s e d  to c o n t i n u e  w o r k i n g  w i t h  you, y o u r  
c o m m i t t e e ,  a n d  your s t a f f  o n  this m e a s u r e .

Y o u r s  truly,

W I L S O N  L. C O N D O N
A T T O R N E Y  G E N E R A L

B y : — -
A r t h u r  H, P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

W L C : A H P r c j s

cc w / e n c . :  H o n o r a b l e  B e t t y e  F a h r e n k a m p
A l a s k a  S t a t e  S e n a t e



A M E N D M E N T

O f f e r e d  in the S E N A T E

TO: S E N A T E  B I L L  NO. 6

P a g e  3, b e t w e e n  l i nes 4 a n d  5, insert:

(f) T h e  p u r p o s e  of this s e c t i o n  is to p r o v i d e  

i n f o r m a t i o n  i n  a d d i t i o n  to that b e i n g  p r o v i d e d  

u n d e r  o t h e r  s t a t u t e s . | I t is n o t  i n t e n d e d  to r e l i e v e  

p e r s o n s  of t h e i r  o b l i g a t i o n  to u s e  due d i l i g e n c e  in 

p r o t e c t i n g  t h e i r  i n t e r e s t s  t h a t  m i g h t  be a f f e c t e d  by 

s t a t e  a c t i o n  r e l a t e d  to the t y p e s  of i n f o r m a t i o n  s p e c i­

f i e d  in (a) of this s e c t i o n ^  N o  p e r s o n  a c q u i r e s  a c a u s e  

of a c t i o n  for d a m a g e s ,  b a s e d  o n  the p u b l i c a t i o n  of i n f o r­

m a t i o n ,  or the f a i l u r e  to p u b l i s h  e v e r y  i t e m  of i n f o r m a t i o n

r e q u i r e d  b y  (a) of this s e c t i o n ,  in the jou r n a l ,  or in a 

p r i v a t e  p u b l i c a t i o n  if p u b l i c a t i o n  of che j o u r n a l  has 

b e e n  d i s c o n t i n u e d  u n d e r  (d) of this s e c t i o n .



A M E N D M E N T

O f f e r e d  in t h e  S E N A T E

TO: S E N A T E  B I L L  NO. 6

P a g e  ?, lines 7, 19, 25, a n d  26, a n d  page 3, l i n e s  1, 2, a n d  3 

D e l e t e :  " A l a s k a  A d m i n i s t r a t i v e "



^ ^ j h ^ ^ n ^ ^ t r a T T T ^ r T c T T I o r ^ r a t i c  LotnrtitLce urghb uur n ' y D m u ^ ;  

delegation in Juneau to establish a State of Alaska monthly periodical 

listing all State of Alaska contracts, bids, requests for proposals, etc. 

with pertinent information concerning such contracts, bids, requests for 

proposals and that this same m o n t h l y  periodical list all contracts, bids, 

requests for proposals, etc. that have been let., w i t h  information as to 

the winning firm/individual, dollar amounts of the contract and other 

pertinent information. Further that this publication be/V.iitde available 

to the general public at a reasonable s u b scription fee.
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Title A n  A c t  e s t a b l i s h i n g  an a d m i n i s t r a t i v e  journal

CS f o r  S p o n s o r  S u b s t i t u t e  f o r  S e n a t e  B i l l  355
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E X P E N D I T U R E S  (Thousands of Dollars)

F Y  80 F Y  81 FY  82 FY 83 F Y  84 F Y  85

100 P E R S O N A L  SERVICES 8.4 35 . 5 39.1 43.0

200 T R A V E L • 1.2 1.3 1.4
300 C O N T R A C T U A L 24.9 99.7 109.7 120.7
400 C O M M O D I T I E S .2’ .4 .4 .5
500 E O U T P M E N T 1.1 .3 .  .3 4
600 L A N D  &  S T R U C T U R E S
700 GRANTS. CLAIMS. ETC.

T O T A L  34.6 1 3 7 . 1  350.8 166.0

F U N D I N G  (Thousands of Dollars)

G E N E R A L  F U N D 34.6. 0 0 0 •

F E D E R A L  F U N D S
O T H E R  (Specify Fund Source)
P r o g r a m  R e c e i p t s - r.T / .t 15 0.8 166.0

PO SIT ONS

F U L L  TIME
P A R T  TIME
T E M P O R A R Y

III. AN A L Y S I S  (See Fiscal Note Preparation Instructions, Section III) A S S U M E :

1) A p p r o x i m a t e  n u m b e r  of a d m i n i s t r a t i v e  r e g i s t e r  s u b s c r i p t i o n s  w o u l d  
e q u a l  (or e x c e e d )  those s u b s c r i p t i o n s  to the A l a s k a  A d m i n i s t r a t i v e  C o d e  

( A A C ) - - c u r r e n t l y  1000.
2) S t a r t - u p  c o s t s  for t h e  last q u a r t e r  o f  F Y  80 (if e f f e c t i v e  d a t e  o c c u r s  
a f t e r  the b e g i n n i n g  of F Y  81, n e w  e q u i p m e n t  n e e d s  s h o u l d  be c a r r i e d  f o r w a r d )
3) I n f l a t i o n  f o r  F Y  81 @ 7 %  a n d  F Y  82 @10%.
One n e w  a d m i n i s t r a t i v e  a s s i s t a n t  ( P e r s o n a l  S e r v i c e s  R a n g e  16B) w o u l d  b e  
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IV. D A T E  M a r c h  12, 1 9 8 0  P R E P A R E D  B Y    T C •
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Original: Legislative Finance P H O N E  4 6 5 - 3 7 5 3
cc: Budget and Management

Prime Sponsor (First Legislator Named)
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T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  
E L E V E N T H  L E G I S L A T U R E

FISCAL N O T E

I. R E Q U E S T
Bill/Resolution No. S e n a t e  B i l l  No.  355____________
Title A n  A c t  e s t a b l i s h i n g  an a d m i n i s t r a t i v e
Requested by_ S e n a t e  S t a t e  A f f a i r s Date i / ? y a n

II. FISCAL D E T A I L  
Agency Affected _ O f f i c e  o f  t h e  G o v e r n o r
Program Category Affected O f f i c e  o f  t h e  L i e u t e n a n t  Onvernnr
BRU, Program, or Subprogram(s) Affected O f f i c e  of  t h e  L i e u t e n a n t  Onver-nor 
(Note: If more than one budget component is affected, separate Iine-item amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

F Y  79 F Y  30
k > F Y 8 1

F Y  82 F Y  83 F Y  84

100 P E R S O N A L  SERVICES.— „ 6.2 j 30.4 33.4
200 T R A V E L  C U .8 (•■'..-3-5 ^ 3.9 4.3
300 C O N T R A C T U A L 20.4 o7 .4 96 . 1 105.7'
400 C O M M O D I T I E S  ' .2 .4 .5 .6
500 E O U 1 P M E N T 1.1 .3 .3 .4
600 L A N D  &  S T R U C T U R E S
700 G R A N T S .  CLAIMS. ETC.

TOTAL. 28. 7 1 1 9 . 2  1 3 1 . 2 1 4 4 . 4

F U N D I N G  (Thousands of Dollars)

G E N E R A L  F U N D

COCN 1 1 9 . 2 1 3 1 . 2 14 4.4
F E D E R A L  F U N D S

O T H E R  (Specify Fund Source)

POSITIONS

F U L L  T I M E 1 1 1 1
P A R T  T I M E
T E M P T R A R Y

ill. A N A L Y S I S  (See Fiscal Note Preparation Instructions, Section III)
ASSUME:
1) A p p r o x i m a t e  n u m b e r  o f  a d m i n i s t r a t i v e  r e g i s t e r  s u b s c r i p t i o n s  w o u l d  
e q u a l  (or e x c e e d )  t h o s e  s u b s c r i p t i o n s  to t h e  A l a s k a  A d m i n i s t r a t i v e  C o d e  
( A A C ) — c u r r e n t l y  1000.
2) S t a r t - u p  c o s t s  for t h e  l a s t  q u a r t e r  o f  F Y 8 0  (if e f f e c t i v e  d a t e  o c c u r s  
a f t e r  t h e  b e g i n n i n g  of  F Y 8 1 ,  e q u i p m e n t  n e e d s  s h o u l d  be  c a r r i e d  f o r w a r d ) .
3) I n f l a t i o n  f o r  F Y 8 1  @ 7 %  a n d  F Y 8 2 ,  F Y 8 3  @10%.

O n e  n e w  a d m i n i s t r a t i v e  a s s i s t a n t  ( P e r s o n a l  S e r v i c e s  a t  a R a n g e  1 4 B  w i t h  
s o m e  o v e r t i m e )  w o u l d  be  r e q u i r e d  to h a n d l e  the c o o r d i n a t i o n  a n d  o r g a n i ­
z a t i o n  o f  t h i s  p u b l i c a t i o n .  M i n i m u m  a m o u n t  o f  t r a v e l  f o r  h e a r i n g s  a n d  
t h e  a n n u a l  A d m i n i s t r a t i v e  C o d e s  a n d  R e g i s t e r s  C o n f e r e n c e .  C o n t r a c t u a l  
S e r v i c e s  i n c l u d e s  s o m e  t e l e p h o n e ,  p o s t a g e  a n d  m a i l i n g  c o s t s ,  p r i n t i n g  
a n d  b i n d i n g  (ba s e d  o n  c u r r e n t  c o n t r a c t  f o r  p r i n t i n g  the A A C ) , a d v e r t i s i n g  
( c o n t i n u e d  o n  n e x t  page) f\ »
IV. D A T E  J a n u a r y  29 , 1 9 8 0  P R E P A R E D  B Y  D a n i t h  Andersonjv J A   ___

A G E N C Y  .Off i c e  of— Lha_I,i p n t - p k n n l -  r , n y p r n n . r ---------
Original: Legislative Finance P H O N E __________465-35.2Q__________
cc: Budget and Management

Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/78)



&
and equipment rentals. Commodities and Equipment are budgeted 

as basic supplies for a newly-created staff support position.

NOTE: This fiscal note does not reflect any subscription

fees to be collected for the administrative register but it 

should be realized that a fair percentage of the cost of 

publication (printing and mailing) would be returned to the 

General Fund through the price of subscriptions as determined 

by the lieutenant governor.

III. A N A L Y S I S  ( c o n t i n u e d )
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A N C H O R A G E  D A I L Y  N E WS, J u n e  11, 1981

State-runjourna I * 
wins no acclaim

S ta te  in tru s io n s  into the p u b lis h in g  bus iness s tr ik e  a 
tro u b le s om e  b low  at the h e a lth  of new spapers  across 
A la sk a  — new spapers whose v ig o ro u s , in d ependen t v o ic e s  
w e l l se rve  us a l l . T h a t ’s w hy  a p roposa l before the 
le g is la tu r e  to crea te  an “A la ska  A dm in is t ra t iv e  J o u r n a l” 
— o s ten s ib ly  des igned  to pa ckage state in fo rm a t io n  in  a 
b i-w eek ly p u b lic a t io n  — shou ld  be tab led  p e rm a n e n t ly  as 
th is  con fused  le g is la t iv e  sess ion d raw s  to a c lose .

T h e  o n ly  ra t io n a le  to support the p roposa l is a sense 
th a t s ta te res iden ts cou ld  b ene f it by the supposed 
c o n v e n ie n c e  of a s in g le  a ssem b lag e  of proposed s ta te  
a c t io n s , o ppo rtun it ie s  to b id , no tices of p u b lic  m e e t in g s , 
a d m in is t r a t iv e  a c t ions  and  e x e cu t iv e  o rders . B u t th a t  
r a t io n a le  fades to m e re  g loss w hen  com pa re d  to th e  
d is a d va n ta g e s  occas ioned  by state en try  in to  an  e n te r ­
p r is e  th a t is p rope r ly  and e f f ic ie n t ly  c a r r ie d  out by  dozens 
o f in d ep en d e n t o rgan iza tio n s  a round  the state.

T h e  fac\ is that c rea t io n  of a jo u rn a l of th is  sort w ou ld  
p re sen t p r iv a te ly  run  new spapers w ith  state c om p e t it io n  
fo r both reade rsh ip  and re venues  d e r i -ed from  le g a l 
a d v e r t is in g . Such a d ve r t is in g  a r ises  from  p u b lic  n o t ic e  
r e q u irem e n ts , and  is a m a jo r  re venue  sou rce for m a n y  
n ew sp ape rs  — p a r t ic u la r ly  the sm a lle s t ones — across 
the s ta te .

M o re  than  tha t, the proposed jo u rn a l a c tu a lly  is m o re  
l ik e ly  to l im it  than  to enhan ce  the p u b l ic ’s r ig h t  to know  
a bou t state a ct ions  and  con tra cts  — because both the 
co n ce n tra t io n  of in fo rm a t io n  in  a s in g le  state sou rce and  
the th re a t to the f in a n c ia l h e a lth  of A laska new spapers  
w ou ld  na rrow  the a v a i la b i l it y  of p u b l ic  in fo rm a t io n .

T h e  le g is la t io n  as now w r itte n  w ou ld  m a in ta in  cu- rent 
r e r u ir e m e n ts  for le g a l a d ve r t is em en t in  lo c a l' p u b l ic a ­
t io n s . But there w ou ld  be no sa fegua rd , once the proposed 
jo u r n a l was in  p la ce  and a force of its ow n , to p re v e n t 
subsequen t le g is la tu re s  from  rem o v in g  those r e q u ir e ­
m en ts . If  that o ccu rred , n o t ice  of state a c t io n s  a n d  
o p p o rtu n it ie s  sudden ly  w ou ld  be a ccess ib le  m a in ly  to 
those co n tra cto rs , law ye rs  and o ther p ro fess iona ls  w ith  
the  s a v v y  to subscr ib e  to the state-published jo u rn a l.

This proposa l is a step in  ih e  w rong  d ire c t io n . A la s k a ’s 
in d ep en d e n t newspapers se rve  an im po r ta n t fu n c t io n  — to 
re a de rs , to ad ve rt is e rs , to the state as a w ho le . G o v e rn ­
m e n t in tru s io n  in to the p ro v in c e  of new spapers cou ld  o n ly  
•'jure an in d us try  that has p ro ven  itse lf to be e ffe c t iv e  
i . id  e f f ic ie n t  in  the exerc ise  of its ro le .
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STATEMENT OF JURISDICTION

Petitioners seek review under Rules 23 and 24 of the 

Alaska Rules of Appellate Procedure of an Order dated September 29, 

1980, entered by the Honorable Thomas D. Stewart, Presiding Judge 

of the Alaska Superior Court, First Judicial District.. The Order 

was accompanied by a separate Memorandum o'7 Decision. (The Order 

and Memorandum of Decision are attached hereto as Appendices F 

and G.)

The Order granted a motion by the State of Alaska 

(defendant below and respondent herein) to "establish the law of 

the case" regarding the applicability of the law of accretion 

where submerged lands gradually and imperceptibly become uplands 

through the natural process referred to as "cilacio-isostatic 

uplift." The State's purpose in filing the motion was to deter­

mine in advance of trial whether the plaintiffs could be denied 

tlve benefit of the general accretion rule if the State proved 

that the accreted lands in dispute became exposed above the line 

of mean high tide by glacio-isostatic uplift, rather than by 

retrocession of the sea, alluvial deposition or some other 

natural process. The effect of the Order, unless reversed on 

this interlocutory appeal, will bo to trigger a lengthy and 

expensive trial to resolve these complicated factual questions 

regarding the natural causes which accounted for the lands in 

dispute.

A motion for reconsideration of the Court's Order was 

timely filed pursuant to Rule 77 (n) of the Alaska Rules of Civil 

Procedure. Since no action was taken on that motion by the 

Court, it was therefore denied sub silentio by operation of 

Rule 77 (n) on October 30, 1 980. The Alaska Supreme Court has 

jurisdiction over this Petition for Review under and by virtue of 

Rules 23 and 24 of the Alaska Rules of Appellate Review.

INTRODUCTION; REASONS WHY INTERLOCUTORY 

REVIEW SHOULD BE GRANTED

This quiet title action was filed in .197 3 by the owners 

of homestead lands in Juneau to rcsolvr a controversy which had



j arisen with the State of Alaska over the ownership of certain

, uplands situated between the original seaward boundary of the

U
i homestead lands and the present line of mean hicrh water. It is 

undisputed that the petitioners own the upland homestead parcel.

After years of preliminary skirmishing, the parties
11 
11

1 entered into a stipulation to the effect that "if the property in

I
: dispute m  this action was formed by the process of accretion, it

*!
i would inure to the littoral owner." Stipulation dated May 5,
|

1979, V 3. (Appendix A). Paragraph 4 of the Stipulation recites

the State's contentions that:

[T]he land at issue in this proceeding was 

formed entirely, or substantially, by the 

geological phenomenon of isostatic rebound 

[referred to by the Court as "glacio-isostatic 

uplift") and that, unlike accreted lands, 

lands formed entirely, or substantially, by 

isostatic rebound do not. inure to the bene­

fit of the shoreline owner.

If the State's legal contention regarding this supposed exception

to- the general rule of accretion were rejected, then no fact

question would be presented, no trial would be held, and judgment

• |

would be entered quieting title in favor of the petitioners. The 

effect of the Court's ruling in favor of the State is to require

that there be a trial to determine if: possible how the disputed

\

land came into being. The State will, seek to prove through 

scientific data and expert, testimony that the disputed land 

emerged from the sea in place by the process of glacio-isostatic 

uplift; the. plaintiffs will seek to rebut that contention. It 

can bo predicted that the trial of this fact question will be 

extremely expensive for both parties, and time-consuming for the 

Court.

Review now could eliminate the need for a trial. On 

the other hand, if review is postponed then whatever the result 

of the trial, an appeal and a cross-appeal are almost certain.

It is extremely unlikely that a trial could eliminate the need
i

for this Court to review the Superior Court's recent ruling.

In his Memorandum of Decision, Judge Stewart stated 

that "the issue is essentially one of first impression, with



*1
I

ii
I

, potential in its resolution for relatively wide-ranging economic 

and social impact in a glaciated, tidal region such as this

: northern portion of Southeastern Alaska." ApDendix G, p. 2. The

II
:! State refers to this case as 'a Drecedent of extraordinary magni­

tude. . . affecting title to perhaps millions of acres of newly 

emerged lands. Anpendix E, d . 2. There can be absolutely no

li
doubt that this issue will require resolution by the Alaska

i| Supreme Court, if not in this case then in another. No economy 

in the use. of judicial resources would be effected by deferring

'!
review in this case until appeal from final judgment.

Under Rule 23(d) of the Alaska Rules of Appellate 

Procedure, interlocutory review is to be granted where the i ssu6

I ’
i presented by the lower court's order "involves a controlling 

question of law," and "an immediate and present review of such 

order or decision may materially advance the ultimate termination 

of the litigation." This criterion is clearly met in the instant 

case. "Undue or extraordinary hardship will result from (.he 

requirement that petitioner participate in a trial" and "injustice 

will or might result unless an immediate review of the decision 

below is granted. " City of Ka i t banks v. Schalble, 3 5 2. P.2d 1.2'), 

13.'. (Ak. 1 900).

FACTUAL BACKGROUND

This case calls into play the rules of law which apply 

where land increases in area, gradually and . peioeptibly, along 

the margin of a water body. Such an increase is commonly re­

ferred to as "accretion." See, G5 C.J.S., "Navigable Waters,"

5 81(a), p. 250, and authorities cited therein at footnote 3G. 

Accretion occurs in one of two distinct ways: either (1) new

land is created by the deposit of soil or sand where none existed 

before, or else (2) fast land (i.e., lend in place) which has 

been submerged becomes exposed above the line of mean high water. 

Th«-se two processes -- .die creation of new land ("accretion," in 

the more limited meaning of that term) or the exposure of Land 

theretofore submerged ("reliction") -- are subject to the same

- 3 -



rule concerning title.—7 The new land becomes the property of 

the adjoining littoral owner so long as its exposure or creation 

is gradual and imperceptible. This rule applies irrespective of 

whether the land is exposed by reliction or is created by accre­

tion. See, Bonelli Cattle Co. v. Arizona, 414 U.S. 313, 325 

(1973); 65 C . J . S . ,  "Navigable Waters," § 82(1) and cases cited 

therein; 5A Thompson on Real Property, § § 2560, 2563.

There are many different natural process's or occur­

rences which, independently or in concert, can cause accretion or 

reliction. Accretion can occur as the result of wave or tidal 

action eroding the material on a shoreline and moving the result­

ant sand or silt to another location, by the transport of silt or 

glacial outwash by river from upland areas to coastal areas, or 

by other means. It can occur on a tiny scale (as with an eroding 

creekbed) or on a grand scale (as with the Mississippi River 

delta). Reliction is also variously caused. It can be the 

result of the gradual retirement or retrocession of a water body 

adjoining a stationary land mass, or it can be caused by the 

gradual emergence of that land mass in relation to a stationary 

water body.

This is believed to be the first case in wtuch a c o u r t ,  

has suggested that the applicability of the law of accretion and 

reliction should depend upon the particular hydrologic or geo­

logic process involved. Thus, the case marks the first occasion 

upon which litigants who agree that the addition of the new land 

was gradual and impercopti.bl< have been required to marshal, 

evidence concerning these complex physical, science questions.

"Glacio-isostatic uplift" may be defined as the gradual 

rise of the earth's crust which occurs when the downward pressure 

exerted by a glacial ice mas.3 diminishes. It is based upon the

— The former phenomenon is always referred to as accretion.

The latter phenomenon is sometimes distinguished from the former 

by the term reliction. In Schafer v. Schnabel, 494 P.2d 802, 806 

(Ak. 1972), this Court used’ the term, "accretion" in the more 

limited sense to refer to new lands created by the deposit of 

alluvium, as distinguished from the exposure of fast lands by 

reliction.



theory of "isostasy," which posits that all portions of the 

earth's crust rest upon a viscous mantle in a state of equilibrium. 

A change in mass at any given location produces a corresponding 

change in the pressure exerted at that location upon the viscous 

mantle which supports it, with the result that the equilibrium is 

adjusted. This in turn causes various portions of the crust to 

emerge or subside. This phenomenon of localized emergence or 

subsidence of the earth's crust in response to local changes in 

pressure exerted by the earth's crust upon the mantle is called 

"isostatic adjustment." Areas of the earth's land mass are 

almost always either emerging cr subsiding, gradually and imper­

ceptibly, due to this process of isostatic adjustment.

Eustatic change is a companion phenomenon, involving 

the fluctuation of the absolute sea level due to changes in the 

number of molecules in the sea, or to volumetric expansion or 

contraction cue to an increase in the temperature of the sea, or 

to local change caused by a net flow of sea water from one region 

to another. Eustatic change and isostatic change occur simul­

taneously in a gradual and imperceptible manner, together, effect­

ing changes in the relative sea level throughout the world.

Because of these processes, the relative sea level

aiong the earth's coast lines will never be static. IsosLatic

and eustatic changes, sometimes complementary and sometimes

offsetting, are constant on both global and local scales the

complex interaction of: these geological processes, accompanied by

the ambiguous nature • f so much of the physical evidence from

which their incidence is inferred, makes it virtually impossible

for scientists to determine to any reasonable level of certainty

what absolute changes in the position of the land mass or of the

sea level have occurred or precisely which natural processes are

2/
responsible for those changes.-

—  A lengthy discussion of these physical processes and their 

interrelationships is contained in the "Plaintiffs' Memorandum in 

Opposition to State's Motion to Establish Law of the Case" dated 

October 5, 1979, filed in the Superior Court. This discussion 

contains substantial references to the literature on the subject. 

See Appendix D, pp. 5-10.



ARGUMENT 

I .

TITLE TO LANDS ACCRETED DUE TO GLACIO-ISOSTATIC UPLIFT 

IS GOVERNED BY THE GENERAL RULE APPLICABLE

___________________TO ALL ACCRETION AND RELICTION._______________

The State's argument rests on two legs. First, it 

argues that the policies which have historically been cited in 

support of the general rule of accretion do not apply where the 

new land is created by glacio-isostatic uplift. Second, it 

argues that contemporary political support for the retention of 

the coastal margin in public ownership warrants abrogating the 

general accretion rule in the case of glacio-isostatic uplift.

The Superior Court properly regarded this question as

one of first impression. It noted that the issue was susceptible

to resolution .in favor of the lituoral owners "on substantial

grounds'' \Appendiy, G, p. 1), and i f  tacitly acknowledged that a

ruling in the State's favor would in effect constitute judicial

legislation. Appendix G, p. 5. It: addressed the State's argument

as a policy question: Would it bo "better" for these new lands

to be owned by the private littoral owner or by uhe public at

large? Basing its holding upon the mistaken premise that a
' \

ruling against the littoral owner would result m  retention of 

all uplift accretion lands in public ownership, the Court ruled 

in favor of the State.

A. Applicability of general accretion

principles in reliction cases does

not depend upon the specific natural 

cause of the reliction.

The actuating physical cause of a roliction has never 

been taken into account in determining whether * .he littoral owner 

takes title to the new land. In Bone 11 i C’a 111 o Co. v. Ari/.ona ,

414 U.S. 313 ( 1 9 7 3 ) ,  for example, land previously submerged under 

the Colorado River had emerged as a result of a federal rechan­

neling project. The adjacent private landowner claimed the new 

land under the doctrine of reliction, but the State refused to 

recognize that claim because the physical agency which caused the 

reliction was not a natural alteration of the river's course.

- 6 -



The Supreme Court confirmed prior holdings to the effect that

accretion due to artificial causes passes to the littoral owner

in the same manner as if it were naturally caused. 414 U.S. at

327. To the same effect is Coastal Industrial Water Authority v.

York, 532 S.W. 2d 949, 952 (Texas 1976), involving the analogous

issue of who owns land which has become submerged due to gradual

subsidence . result of non-natural causes such as the removal

of underground water. Citing the Donelli case, the Texas Supreme

Court stated:

We place no significance upon the 

relation between artificial and 

natural causes of this phenomenon. . . .

There is no reason to apply a different 

rule for the effects of subsidence simply 

because of the activities of cities and 

industries over which these landowners 

have, no control.

Thus, the criterion for determining whether or not 

title passes to the littoral owner in a reliction case is not the 

ki'nd of physical action which creates the now land or causes it 

to emerge; the criterion is simply whether its creation was 

"gradual and imperceptible." Courts have consistently recognized 

the littoral owner's title to new lands emerged along the sea- 

coast irrespective of the particular natural process by which

i

those lands came into being. Whether (.lit' now land became exposed

due to .1 drop in the absolute surface level, of the water body or

due to a rise in the absolute surface level of the land mass is

irrelevant. Reliction has always been regarded as "the gradual

withdrawal of the water from the land by t.he lowering of its 

surface level from any cause." Ziemba v. Zeller, f)6 N.W. 2d 1.90, 

193 (Neb. 1957) (emphasis added) - Garrett v. Stnto, 209 A.2d 542, 

5/5 (N.J. 1972). For centuries all. newly emerged lands have been 

subject to the same rule of accretion, under which title inures 

to the .littoral owner if they came into being "gradually and. 

imperceptibly." Until this case, it has never been felt necessary 

to determine by trial which particular natural process (or 

combination thereof) was the specific physical, cause of the



gradual and imperceptible change.—

B. The policies underlying the general

accretion rule, whereby title inures to the 

littoral owner, apply with equal force in 

the case of glacio-isostatic uplift.

Courts have recognized three policies as the under­

pinnings of the general rule that accreted lands belong to the

j  littoral owner. These policies apply with equal or greater force

I

to uplift accretion lands.
I •

Retention of access. For most parcels abutting upon a 

water body, the riparian character of the parcel is its "essen-

tl
tial attribute" and most valuable feature. Bonelli Cattle Co. v.

I

Arizona, supra; Scha fer v. Schnabel, supra , p. (307 ; 56 Am. Jur.,

"Waters," § 470, p. 895. This is particularly true in the case

of coastal lands in Alaska because there is often no inland

transportation infrastructure. The rule giving title to new land

to the littoral owner reflects a judgment that when the owner's

equities are balanced against those of the public at large,

preservation of the riparian character of the owner's property

weighs more heavily in the balance. The logic of this policy

applies with equal force whether the newly exposed land L.s the

product of deposition of alluvion, withdrawal or subsidence of

\

the adjoining water body, or land emergence caused by tectonic

r 4/
forces.-

■■ The impetus for the Stite's assertion of a claim to the lands 

whose title is disputed in this case appears to be a stray foot­

note in the Alaska Supreme Court's decision of Schafer v. Schnabel, 

49 4 P.2d 0o2, 806, n. 16:

Reliction involves an increase in the 

amount of exposed land beside a body 

of water, but properly refers only to 

situations where the water itself has 

receded.

No authority was cited by the Court for this dictum, and an 

examination of the briefs filed by the parties i.n Schafer dis­

closes that this issue was never raised by the parties. In fact, 

the law is clearly contrary to this suggestion contained in the 

Schafer footnote.

-• In this respect, it can be seen that the Court's criticism of 

the ' oservution of access" policy as a rationale for the accre­

tion Le (Appendix G, p. 4) does not support its holding; if the 

policy carries any weight at all as a basis for the general rule 

of accretion, it certainly should carry at least as much weight 

as a basis for applying the accretion rule in the specific case 

of uplift accretion lands.



Countervailing risk of loss. A second policy considera-

j tion is the "risk of loss/benefit of gain" rationale, or what the
|

j U.S. Supreme Court referred to in Banks v. Ogden, 69 U.S. 818,

; 821 (1865), as the "principle of natural justice." This holds

i that the littoral owner, being forced to bear the risk that he
J

may lose his property to the adjoining water body by erosion, 

rise in the water level or tectonic subsidence or depression, 

i should therefore be entitled to enjoy any offsetting gain due to 

|j such processes. Waynor v. Dibof f, 9 Ak. Rpts. 2 3 0  (D. Ak. 1 9 3 7 ) .

The State has vigorously argued that this policy does
I
i
j not logically apply to isostatic adjustment because it is not 

reciprocal, in the sense that there is no realistic possibility, 

that any littoral owner would ever lose land to the sea as a

I
result of this process. The scientific literature, however, is

I to the contrary. Isostatic adjustment produces subsidence as

II well as emergence. Other tectonic and eustatic changes interact

-
j with isostatic uplift and depression to either amplify or neutrali

'I u .
their effects. It is plainly incorrect to assert that the process

8 /
i cannot go both ways,— and the Superior Court properly accorded

I very little weight to the argument.I!
The State also cjrguod that the 'risk ot loss, benefit;

II of gain" .ationale lias no application in the case oi: g lac ro­

il .
| .isostatic: uplift because that process is, uniquely among processes 

causing reliction, region-wide rather than local in character.

i
The .Superior Court properly disregarded this argument. The fact 

of the matter is t aut tectonic changes and cjlucio-isos'tatic

I

I 5 /
The State's argument on this point proceeds from the addi­

tional assumption that, in determining whether reliction "goes 

• both ways," each possible physical, cause of a change in the 

absolute position of the land mass or the absolute sea level 

snould be separated out for independent consideration. For 

I example, it notes that isostatic uplift only causes land to 

emerge, but does not acknowledge that isostatic adjustment causes 

|| both emergence and subsidence of the land mass. By this specious 

j| reasoning the State conveniently overlooks the fact that one 

I process may be linked to another counteracting process, as 

; glacio-isostatic uplift is usually accompanied by an offsetting 

eustatic rise. In fact, these dynamic processes are nearly all 

1 occurring simultaneously, and reliction is the product of their 

, interaction.


