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partial guardianship for those individuals who can meet some but not
all of their own needs. Due process protections should be strengthened
and ensure that the only legal rights a ward loses when a guardian

is ordered are those specifically included in the court® guardian—
ship order. A guardianship plan should be required which will make
clear what the guardian®s responsibilities and authorities are and

thus provide clear direction for the guardian and help the court
monitor the guardianship order. By prioritizing who can be a guardian,
guidance can be given to those seeking guardians to help ensure that
appropriate individuals are routinely contacted to be guardians.

Guarci;anship and conservatorship are closely tied and provisions need
to be made to make conservatorship procedures consistent with
guardianship procedures. The special conservator®s role should be
expanded to make it equivalent to that of a limited guardian.

An office of public guardian is needed. This is < eeemely important
to ensure that individuals are not denied guardians or guardianship
services simply because private guardians cannot be found. Guardian—
ship petitions have not been filed for many individuals because there
is no agency charged to actively seek out private guardians. In
addition to serving as a public guardian, this office should be given
the responsibility to seek private guardians. Thu public guardian
should be. required to seek other guardians before the court: appoints
it to be the guardian. This would also ensure that an office of public
guardian would not have a burgeoning caseload. Recent experience in
the state of Delaware, whore, such a provision is included in state
statute lias shown that the public guardian is able to locate private
guardians thus reducing the public guardian ™ caseload and reducing
court work which would he required to change guardians.

The public guardian should act as a special resource to the court,
social servie agencies, the Attorney®"s General office and to private
guardians in guardianship matters. If these guardianship support
services are not included in the public guardian®s duties, the current
problems will continue with the result that the publ ic, guardian will
be required do serve as the guardian for significantly more, individuals
than would otherwise bo necessary. The current problems are failure
to process cases, slow processing of cases, reluctance of individuals
to serve as guardians because they art: unsurtT of their dut-fesi"tin-
familiar with preparing reports, and because they fool they have no
readily available agency specializing in guardianship to advise them.

If an office of public guardian as described above Is created, the
number of persons who will he willing, to net as private guard Lana

is expected to Increase, since tile public guardian will continually he
searching for private persons to serve as gucrdians and wil I provide
advice and assi-Lance to lighten the burden anyone serving as a
guardian may f el.

The placement of the public guardian office within tin: state govern—
ment lias, been a subject of much discussion. As a result of meetings
Ln October 1978 and a review of the efforts of the Attorney General



in this area in regards to HB 63 of the Tenth Legislature, two possible
locations were proposed: the Office of the Governor or the Court
System in connection with the Public Administrator Office. These
options were shosen because no other bodies of state government seemed
appropriate. 1IB 63 %5 amendment placed the office in the Department

of Health and Social Services. The possible conflicts of interest

that could arise resulting from the department being often the main
provider of care to incapacitated persons requires that it be placed
elsewhere.

The best option in many ways seems to be that the office be combined
with that of the public administrator. The public administrator acts
both as coroner and administrator of the estates of deceased prsons.

It is an appointive position foi each judicial district, "when authorized
by the Supreme Court™. AS 22 .151.330. The administration of estates

is already an area of expertise required by a public administrator

and would suggest that the public administrator is the appropriate
person to act as a public conservator. Further, at present, the

public administrator is already acting as an ad hoc public guardian

for several clients at llarborview and individuals at other nursing care
facilities. Given.this ad hoc procedure, the public guardian office
would legitimize this role and provide for a budget that allows the
public guardian to truly provide adequate guardianship services.

Need for Guardianship Services

The number of individuals expected to requ®"re guardianship services
equals about half the total number of persons in nursing homes and
other residential care facilities. This totals about 335 people.

0f these about 28% have private guardians. With active assistance from
an office of public guardian, it is estimated that private guardians
could be found for 10 to 15 percent of these people. This would result
in the public guardian serving as guardian for about 10% or 35 people.
Based on annual admission rates of these facilities and if a public
guardian were to be needed for 10% of the cases, an additional 50

cases would be generated.

Because many of those in need of guardians are ill or aging the continuing
caseload of a public guardian is estimated at between 50 and 90
individuals. Based on figures provided by the agencies it is estimated
that 100 individuals will need the assistance of the public guardian

to locate private guardians because of the current backing of cases.

On an annual basis the caseload of the office of public guardian is
expected to be:

50-90 public guardians®ll ip
100 guardianship resource services
50 location of private guardians

(See attached information gathered from a Council survey of agencies
in 1979.)



Recent figures obtained on the Delaware public guardian office show

150 referrsls per year to that office with only 10% or 15 becoming
wards of the public guardian (Delaware population @ 600,000). The
American Bar Association estimates 1/100th of one percent of Delaware”s
population is served by a public guardian.

Funding Needed
Based on court and associated costs and the time currently required

for agencies to provide guardis .iship services, the annual cost of the
bill is approximately $250,000 (See attached fiscal impact information.)



REFERENCES

AMERICAN BAR ASSOCIATION, GUARDIANSHIP AND CONSERVATORSHIP; STATUTORY SURVEY e
AND MODEL STATUTE, 3379.

N. KITTR1E, THE RIGHT TO BE DIFFERENT: DEVIANCE AND ENFORCED THERAPY (3971).

INTERNATIONAL LEAGUE OF SOCIETIES FOR THE MENTALLY HANDICAPPED (ILSMH), SYMPOSIUM
ON GUARDIANSHIP OF THE MENTALLY RETARDED, 11(3969).

NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAW (NCCUSL), UNIFORM =
PROBATE CODE (U.P.C.) Article V (4t:h Ed. 1975).

ROTHMAN, THE STATE AS PARENT: SOCIAL POLICY IN THE PROGRESSIVE ERA, IN W. GAYI.IN,
I. GLASSER, S. MARCUS, & D. ROTHMAN, DOINC GOOD: THE LIMITS OF BENEVOLENCE,

67, 70 (1978).

E.g., THE PRESIDENT ™S PANEL ON MENTAL RETARDATION (PPMR), REPORT OF THE TASK
FORCE ON LAW (1963); PRESIDENT"S COMMITTEE ON MENTAL RETARDATION (PCMR),
REPORT TO THE PRESIDENT - MENTAL RETARDATION: CENTURY OF DECISION (3976);
THE PRESIDENT®S COMMISSION ON MENTAL HEALTH (PCHH), REPORT TO THE PRESIDENT
(1978): ILSMH (above); COUNCIL OF THE AMERICAN ASSOCIATION ON MENTAL
DEFICIENCY (AAMD), POSITION PAPER ON GUARDIANSHIP FOR MENTALLY RETARDED
PERSONS (1973); NATIONAL CENTER FOR SENIOR CITIZENS, MODEL GUARDIANSHIP,
CONSERVATORSHIP AND POWER OF ATTORNEY LEGISLATION, IN U.S. SENATE SPECIAL
COMMITTEE ON AGING, PROTECTIVE SERVICES FOR THE ELDERLY: A WORKING PAPER,
75-110 (1977); GOVERNOR®"S COMMISSION FOR REVISION OF THE MJSNTA , HEALTH CODE

OF ILLINOIS, REPORT (1976).

AMERICAN 11AR ASSOCIATION COMMISSION ON THE MENTALLY DISABLED: EXERCISING
JUDGEMENT FOR THE DISABLED, REPORT OF AN INQUIRY INTO LIMITED GUARDIAN—
SHIP, PUBLIC GUARDIANSHIP, AND ADULT PROTECTIVE SERVICES IN SIX STATES.
(September 3979)



- eF
IB 1 1IfIS "I'lflI® T s
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 25, 1981

SUBJECT: Seotion-by-section analysis of SB 3 relating
to guardians and conservators (Work Order
Number 12-0755)

TO: Senator Patrick M. Rodey, Chairman
Senate Judiciary Committee

FROM: Bernie M. Tuggle /S7
Legislative Legal Extern

You have asked me to prepare a section-by-section analysis
of SB 3 for an Act entitled: "An Act relating to Guardians
and conservators; and providing for an effective date™.
This bill makes numerous changes in AS 13.26, Protection of
Persons under Disability and their Property.

Sec. 1 repeals and reenacts AS 13.26.055(1). Definitions
and Use of Terms. Changes the definition of "incapacitated
person™ from one lacking the ability to make "responsible
decisions concern!- g his person™ to one lacking the ability
to "provide for himself the essential requirements for his
physical health or safety without court-ordered assitance".

Sec. 2 amends AS 13.26.005 by adding definitions for
"essential requirements for physical health or safety";
"partial guardian™; "full guardian™; "visitor"; and
"respondent™.

Sec. 3 adds sec. 13.2h.013, Court Records of Proceedings;
Access; Sealing. Provides that the notice of the filing of

a petition, a summary of all formal proceedings, and certain
other court orders are open to public inspection. However,
only certain persons have access to other information contained
in the court records. If the court finds that a petition

under this chapter was malicious, frivolous, or without 1ust
cause, then the court may seal all the records.
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Sec. 4 adds sec. 13.26.090, Purpose and Basis for Guardian—
ship, Provides that guardianship shall be used only to
promote and protect the well-being of incapacitated persons;
the incapacitated person retains all legal and civil rights,
except those limited by court order.

Sec. 5 adds subsection 13.26.095(e). Provides that a testa—
mentary appointment of a guardian by the parent or spouse of
an incapacitated person may grant all those powers and duties
held by the parent or spouse.

Sec. 6 r- eals and reenacts AS 13.26.305, Procedure for

Court Appointment of a Guardian of an Incapacitated Person.
Deletes the requirement that a petition for a finding of
incapacity must be made by the incapacitated person or ™"any
person interested in his welfare” and allows the petition to
be made by ™"any person”; lists what the petition for appoint—
ment of a guardian must contain and makes provisions for a
temporary guardian.

Sec. 7 adds several new sections to AS 13.26.

Sec. 13.26.106, Initial Court Procedures. Provides for

a hearing on the issue of incapacity and for court appoint—
ment of an attorney for the respondent (the person whose
capacity 1is at issue). If the respondent is finanacially
unable to obtain an attorney the court must appoint a
visitor (a specially trained person with no interest 1in

the proceedings) to interview and evaluate the respondent.

Sec, 13.26.107, Notice of Rights. Lists the procedures
with which the visitor must comply, before he conducts
a substantive interview with the respondent.

Gee. 13.26.108, Visitor®"s Report. Outlines what the
visitor must include in his evaluation of the respondent.
Responses to the visitor®s evaluation may be filed within
i9 days.

Sec. 13.26.109. Evaluation: Right to Remain Silent;
Respondent®s Attorney or Expert. Provides that while a
respondent has the right to refuse to answer questions
during an”evaluation, he may be required to give answers
to determine whether he lacks capacity. The respondent®"s
statements during an evaluation are confidential. In
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addition, the respondent has the right to be accompanied
by an expert or an attorney during any evaluation inter—
view. Upon request ot the respondent, the court shall
appoint an expert to examine the respondent and testify
on his behalf.

Sec. 13.26.111, Duties and Powers of Respondent.

"Zealous representation” 1is the standard of duty for an
attorney representing a respondent in a proceeding under
this chapter. Sets minimum requirements for zealous
representation.

Sec. 13.26.112, Appointment of a Guardian Ad Litem.
Provides that the court must appoint a guardian ad
litem if the respondent cannot determine his own
interests without assistance. IfT there 1s no conflict
of interest and no other party is readily available the
respondent®s attorney may be the guardian ad litem.

Sec. 13.26.113, Hearing. Provides for the rights of

the respondent at the initial hearing on capacity, the
burden of proof, and the court®"s duties if the respondent
is found partially or totally incapacitated.

Sec. 13.26.114, Psychotropic Medication Influencing
Wards or Respondents at Judicial Hearings. Provides
that a respondent has the right to participate to the
maximum extent possible in all judicial proceedings
concerning him and to be free from the influence of
psychotropic medication during the proceedings. It Ls
the responsibility of the attorney to determine if the
respondent 1is under medication, and if he 1is medicated,
the court may continue or suspend treatment during the
hearing.

Sec. 13.26.116, Guardianship Order. Gives the require—
ments for the court order; requires a guardianship plan;
and says that tine guardianship plan may not be more
restrictive of the liberty of the ward than 1is necessary
to protect the ward from serious physical harm and to
provide him with medical care and treatment.

Gee. 13.26.117, Guardianship Implementation Report.
Decribes the implementation report. Within 90 days
after appointment as guardian, the guardian shall give
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the court a report describing his program for imple—
menting the guardianship plan,

Sec. 13.26.118, Reporting. Provides that a guareian®s
report shall be at least annual and if the guardian
requests that a vistor be appointed to prepare a
report, the visitor®s report shall be made at least
once every three years. This section also states what
the report must contain and when an additional report
must be submitted.

Sec. 13.26.131, Costs in Guardianship Proceedings.
Provides for a division of costs in guardianship
proceedings.

Sec. 8 amends A 13.26.120, Termination of Guardianship for
Incapacitated Persons. Under the amendment, guardianship
expires at the end of the period specifijd by a court order
as the duration of the guardianship. Makes clear that
termination does not affect a guardian®s obligation to
account for assets of the ward over which ha exercised
control.

Se . 9 amends AS 13.26.125, Removal or Resignation of
Guardian; Change In or Termination of Guardianship.

Provides for court review of a decision of the guardian, the
guardianship plan or termination of the guardianship; delete
the one-year period during which no petition for an adjudi—
cation that the ward 1is no longer incapacitated may be filed
without special leave; allows for petitions that the ward 1is
no longer as incapacitated as he was at the time of the last
court order; also provides that a request by the ward to the
guardian for a change in guardianship must be submitted to
the court. Furthermore, the court may take whatever action
is necessary to protect the ward, including dismissal of the
guardia-v.

Sec. 10 amends AS 13.26.135, Notice 1in Guardianship
Proceedings. Increases the number of persons who must be
notified prior to a guardianship proceeding; describes the
notice.

Sec. 11 repeals and reenacts AS 13.26.140, Temporary
Guardians. Provides for a hearing on the appointment of a
temporary guardian within 72 hours after the filing of the



Senator Patrick M. Rodey
Page 5
February 25, 1981

petition for guardianship; provides that the rights of
respondents 1in such hearings are the same as they are in a
hearing on incapacity and changes the time at which a
temporary guardian may be removed. Only when there is a
life-threatening risk to the person apparently incapacitated
is the requirement of a hearing dropped.

Sec. 1?., adds sec. 13.26.141, Emergency Powers. Provides
that a temporary guardian or guardian always has the right
to authorize emergency life saving services.

Sec. 13 repeals and reenacts AS 13.26.145, Who Kay be a
Guardian; Priorities. Provides that persons eligible for
appointment as guardians may not have a conflict of interest
with, be creditors of, or have substantial business or pro—
fessional contacts with the incapacitated person. However,

a close relative of the incapacitated person may be appointed
guardian, if the potential conflict of interest is slight

and the appointment would clearly be in the best interest of
the incapacitated person. Makes clear that the priorities

of appointment for guardian are not binding.

Sec. 14 repeals and reenacts AS 13.26.150, General Powers
and Duties of Guardian. Provides that the guardian shall
encourage the ward to participate in all decisions which
affect him; adds that a partial guardian has only the powers
and duties enumerated in the court order; lists those powers
and duties which a guardian has in regards to his ward; and
modifies current law by listing what a guardian may not do.

Sec. 15 adds a new subsection (d) to AS 13.26.195. Provides
that a court nuy seek alternatives to the appointment of a
conservator and the use of a special conservator.

Sec. 16 amends AS 13.26.205(c). If only certain powers need

to be given to the conservator or the services of a conservator
are needed only for a limited number of transactions, then a
special conservator may lie appointed.

Sec. 17 adds sec. 13.26.218, Public Bond. Provides that if
the public guardian 1is appointed as a conservator, the court
may not require a bond. If the court does require a bond,
but the conservator is financially unable to pay for it,
then the court may bear the cost.
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Sec.

Sec.

18 adds Article 6, Public Guardians.

Sec. 13.26.360, Purpose. This section states that many
Alaskans need guardians or conservators, but cannot
find anyone able and willing to serve. The legislature
intends to establish the office of public guardian to
furnish guardianship and conservatorship services.

Sec. 13.26.370, Public Guardian. Provides that the
public adminsitrator (AS 22.15.310) shall also act as
the public guardian for the judicial district to which
he 1s appointed. A court may order the public admin—
istrator to serve as full guardian, partial guardian,
conservator, or special conservator.

Sec. 13.26.380, Powers and Duties of Public Guardian.
Provides that the public guardian has the same powers
and duties with respect to his wards and protected
persons as a private guardian or conservator; lists the
duties of the public guardian.

Sec. 13.26.090, Intervention. Under certain circum—

stances the public guardian may, or, his own motion or

eit the request of the court, intervene in a guardian—
ship or conservatorship proceeding.

Sec. 13.26.400, Delegation of Powers and Duties.
Provides that while the public guardian may delegate
his powers and duties to staff and volunteers, he
retains responsibility for the proper performance of
the delegated powers and duties.

Sec,. 13.26.410, Allocation of Costs. Provides that the
costs of appointing the public guardian may not be charj
to the ward unless the court finds that the ward is
financially able to pay the costs; details tie method
for determining the financial status of the ward; and
provides that the reasonable value of the services
rendered without cost to the ward or protected person
shall be allowed as a claim against the estate when the

ward dies.

19 amends AS 22.15.310, Appointment. Provides for

judicial appointment of public guardians.
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Sec. 20 amends AS 22.15.350, Duties. Provides that the
duties of the public administrator include the duties of
public guardian.

Sec. 21 repeals AS 13.26.110 and AS 13.26.130.

Sec. 22 provides for the transition of guardianships
established prior to January 1, 1982.

Sec. 23 provides that this Act takes effect January 1, 1982.

BMT :1j b



TESTIMONY OF THE GOVERNOR =S COUNCIL FOR THE HANDICAPPED AND
GIFTED ON SENATE BILL 3.

MARCH 18, 1981

Hello, niv name 1is John Nuttall. I am testifying in
support of SB3 on behalf of the Governor®s Council for the
Handicapped and Gifted of which |1 am the Chairperson elect.

The Council was established by the legislature as advocate

for the needs of our handicapped and gifted citizens. I was
appointed to the Count*,ilas a parent of a Developmental 1ly
Disabled child. I am a teacher and have taught dcvclopmenta 11y
disab led oh il"lren .

The Governor®s Council for the Handicapped and Gifted
supports SB3 because it provides for partial guardianship,
public guardianship, efficiency and duo process, and periodic,
review.

In the last ten years we have seen a decline in many
archaic ways of don lhipwith Dove lopmenta Ily Disabled people.

We have seen the advent of Public. LawDJ-MI!" which has changed
our whole way of Mi inking 1in odiicnl ion. The law _.specilios that
no longer may a person be cat.ogor.izod as either "normal" or
"retarded". Our dove lopmen t;ally disabled students are no longer
exiled, but now are placed 1in the least restrictive environment
where they can succeed. Education is no longer an all or noth-—
ing approach. Along with our new ways of thinking, we have
found that when given |Ilie chance to bo evaluated and helped

in specific do fie ione ios , many ol our special educa* ion students
do |1 the skills to | iiuclion inourregular classroom and

n Iso hociety.

So it is and should be with handicapped people who are

in need o fj/uard iansh ip. Not everyone is in the all ol nothing
category. Mattv® individuals could function in .society with
minimal! guardianship. Thus inc."eased indopondaneo would mean

a great deal more personnal dignity and sell esteem.



Everyone shouldbe afforded the opportunity to grow, learn and
be treated as an individual with individual needs and capabilities.

Everyone®s life is different, and no ones 1is so simple
that important decisions will:not arise. It is society”"s
duty to prepare for those decisions for those people who do
not have the capabilities to make those decisions. Someone
who 1is knowledgeable of the person and cares must be there
to make those decisions for them. The rights of these people
must be protected. A careful and thorough evaluation of a
person®s needs must take place, and only in those areas where
a person 1is found to be in need of help should the decision—
making power be transfered from the individual to a guardian.
Hence the need for not only full guardianship, but partial
guardianship becomes evident.

Present statutes do not meet these individual needs.
They require total dependence or total independence. The
Council has investigated present statutes, guardianship
reform legislation and the current need for guardianship.

We have looked at individual cases and gathered information
from service agencies. In drafting suggested legislation, we
involved parents and friends of handicapped individuals who
have gone through guardianship proceedings and have been con—
fused and dismayed by unclear procedures, long delays, and
have then been required to pay up to $1,200 for their own
attorney and their son or daughter®s attorney.

We have become aware that in one community tho udmi.n-
istratorhas been appointed guardian or conservator for about
2> individuals. Since appointment , the administrator has seen
many of the wards at most once a year. In another community
guardianship petitions are rarely filed unless a relative or
frv *nd seeks appointment as a guardian because no one* has the
resources or capability to fulfill the guardianship duties.
Individuals in state-operated facilities who do not have
relatives or friends willing to servo as guardian have been
waiting three or four years and petitions have not even boon

2.



filed. This leaves the institution liable for handling the
individual®s funds and making decisions for their clientele.
One severelyhandicapped young adult in Anchorage waited 31/2

years before hearings were held and a guardian appointed. In
the meantime a guardian ad litem was appointed and served for e«
three years. During that time the guardian ad litem onlymet
the ward at the time of the full guardianship hearing. It took

months for the agency serving the individual to have a guardian
ad litem appointed and 1/2 hour prior to sui Jery for the ward
the guardian ad litem was appointed and signed the necessary
paperwork authorizing hospitalization and medical treatment.
All this occurred although a foster parent had been initially
identified as willing and able to be guardian.
In the case of a mentally 1ill individual who inherited

a modest amount of money, great conflict and distrust arose
between the individual and her mother when the mother was ap—
pointed as a conservator and attempted to set up a trust so
the funds could provide a small 1income to the individual over
a period of time. The mother finally gave the funds to her
daughterancl they were spent quickly leaving the daughter with
no financial resources. Under the proposed bill, the mother
could request appointment of the public guardian as special
conservator to establish the trust and emotional scars would
have been avoided and the money preserved.

This year the Commission on the Mentally Disabled of the
American Dar Association has passed a resolution calling

" all states Lo assist persons of diminished mental -

capacity or under guardianship of conservatorship pro—

ceedings Lo live with mazimum self-sufficiency in the

general community, by enacting laws allowing court ap—

pointment of limited or partial guardians, where persons

of diminished capacity need some, but not total assistance

in making decisions concerning their personal affairs or
estates;"

The concept or limited guardianship has received the
endorsement of a number of national organizations: The Pres—
ident"s Panel on Mental Retardation, L9G2; The American Associ—
ation on Mental Deficiency, 1973; The President."s-Commission on
Mental Health, 1978; and the President®s Committee on Mental

Retardation, 1976.°



"Sixteen states explicitly permit the court to place
some limitations on the powers of the guardian. Generally
this 1is merely discretionary on the part of the court. Of
these, twelve states have enacted formal “limited guardianship”®
laws which requires a court to specify the legal disabilities
and the restrictions to be placed on a limited guardian®s powers.
Limited guardianship bills are curgently being considered in
the legislatures of seven states."”

In a day when American society 1is becoming increasingly
aware of the deterioration of the family unit, it is imperative
that society provide guardianship to those individuals who are
without family of friends willing to assume legal responsibility
for decision making. The Office of the Public Guardian as
specified in Senate Bill 3, would furnish guardianship and
conservatorship services. Furthermore, it would provide assis—
tance to guardians throughout the state in securing necessary
service for their wards. It would also serve as an agency to
advise families and friends on whether to seek guardianship and
how to initiate proceedings. An important function of this
office would also be seeking private guardians; and with this
office as a resource, certainly more individuals would be willing
to serve as guardians, At present no agency is assigned those
responsibilities. Attorneys in the attorneys general office
simply do not have the time to seek and locate friends and rel—
atives. Social service agency personnel do not have the exper—
tise in legal matters and often find themselves in a conflict
of interest situation.

The Council also supports this bill because it provides
clear procedures for guardianship proceedings. These assure
procedural due process in order to protect the rights of indi—
viduals for whom guardianship is sought. They will also
assist in making guardianship hearings more straight forward
and efficient.

We feel, that petitions for appointment of guardians
should be heard within a reasonable length of time. The bill"s
provisions for a hearing on temporary guardianship within 72
hours and for a regular guardianship hearing within 120 days

4.



are reasonable. These time limits guarantee that the respondent”
needs will be considered in a timely fashion and assure petition—
ers that they will not be waiting for years for a hearing to be
held. Yet they also allow the court and its appointees to con—
duct necessary investigations and evaluations.

The number of individuals expected to have a-public
guardian appointed 1is extremely limited. The American Bar
Association estimates that in the six states they studied,
guardianship petitions were initiated for less than one-tenth
of one percent of the total population each year. This figure in—
cludes the cases of minors as well as the aging, the mentally
ill and the handicapped. Alaska court records indicate approx—
imately 564 guardianship petitions were filed in 1979. In
Delaware, where a public guardian program has been operating
for four years, the public guardian had only 43 wards as of
May 1979. Of 600 perspective wards referred to the office of
public guardian, only 10 percent ever became wards of the
public guardian. This represents roughlT 1/100th percent of
the state"s population.4

We do not feel that SB 3 is a costly bill. The number
of individuals who will be served by the public guardian will
be small. Because the public guardian will be available to
provide help, the number of private individuals willing to be
guardians is expected t.o increase. This 1is also true since ~
thepublic guardian will be seeking private guardians on a rou—
tine basis. Under current statute, court costs are incurred
for guardianship hearings, appointment of visitors and evalua—
tion. These costs are expected to increase slightly because
of the few additional cases which will be handled. The main
cost,"however, will be for the office of the public guardian.
Various estimates of manpower and resources have boon suggested.
One estimate 1is for employment of one public guardian, clerical
support, limited contract funds to utilize individuals in other
areas of the state to provide services and a travel budget which
will allow the guardian to visit wards and seek private guardians
The other estimate 1is for employment of a public guardian, two
support staff, one clerical position and travel and overhead

5.



costs for one office. Both estimates would cost between
$200,000 and $250,000 depending on whether the office were
attached to an existing state agency.
The Council supports these important revisions to
current guardianshipp statutes and feels they have been carefully
and thoughtfully prepared. We therefore supportSO 3 and urge
its enactment by the Alaska Legislature.
Thank you for this opportunity to testifyon behalf
of the Governor®s Council for the Handicapped and Gifted.

Chairperson-elect

1. American Bar Association Report to the House of Delegates
Commission on the Mentally Disabled, (See attached copy)
2 . lb=d.

3. Ibid.
4. Exercising Judgement for the Disabled, American Bar Association
Commission on the Mentally Disabled, Sept. 1979.
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Legal Issues In State Mental Health Care: Proposals For Change

GUARDIANSHIP

I. INTRODUCTION

Guardianship is generally intended to protect
persons who are unable to care for themselves or
manage their property. To this end, courts are au-
thorized, under the parens patriae power of the
state, to appoint guardians to direct the personal or
financial affairs of the ward or both. This protec-
tion, however, infringes upon the liberty or per-
sonal! autonomy of the ward to the extent that the
guardian is empowered to make unilateral deci-
sions. Moreover, formal adjudication of incompe-
tence entails stigma comparable to that of civil
commitment. Exercise of the guardianship author-
ity, therefore, involves the same tension between
civil-liberty interests and the desire of the state to
protect the individual as exists in the area of civil
commitment.1

3oth parens patriae civil commitments and per-
sonal guardianships provide a form of coercive in-
tervention to protect the personal well-being of
those who are incapable of caring for their own
physical needs but refuse psychiatric and other as-

sistance. Statutory revisions only in the area of
parens patriae civil commitments might simply re-
sult in greater use of personal guardianship. The
net result would be simply to shift problems and
abuses from one area to another.

This chapter, therefore, examines personal guard-
ianship statutes and practices and gives particular
attention to their relationship to the civil commit-
ment statute previously suggested. The recom-
mendation is made that personal guardianship be
authorized for persons suffering from serious men-
tal disorder who, as a result thereof, are unable to
care for themselves and to make informed deci-
sions about their own welfare and would suffer
serious physical consequences in the absence of
intervention.

In addition, property guardianships are discussed.
Although no complete property guardianship stat-
ute is proposed, a few recommendations are made
with respect to procedures and criteria.

. PERSONAL GUARDIANSHIP

A. CURRENT LAWS AND PRACTICES

Problems previously discussed in the chapter on
civil commitment which also appear in the guard-
ianship area include various procedural deficien-
cies such as inadequate notice, the lack of provi-
sion for effective assistance of counsel, hearing
procedures that do not produce careful fact-finding
and undue judicial deference to the conclusions of
medical personnel with respect to the conclusions
of law. Substantive problems Include very broad
and vague criteria for the Imposition of guardian-
ships. the absence of appropriate time limits and a
lack of standards for the mental health Treatment of
wards.5

! 7\//VOith fognrd lo this tension In tho civil commitment ureas, son 2 MOLR
7 .

+ StfO Aliixai.dnr £ Luwh., 1o Agod and Ilia Neid lor Surrogato Man-
ngomorll (1972); tlorstmnn, "Protocllvn Services for tho Elderly: Tho
Limits of f'aions Patrino.” 40 Afo. L. flov. 215 (1075); Pickering. “ Limita-
tions_on Individual flights In Cnlilornla Incornpetcncy Proceedings,” 7 U
Cel. Davis 457 (1974); Megan, "Protective Services lor tho Elderly: Com*
mitino.il, Ciuardrarish<p, end Alternatives." 13 Wm. Mat]' L. Rov. so9
(1972); Comment. "North Carolina Guardianship tnv«s— The Nond for
Change,” 64 (y. Cal.  Rev. 389 (1970),

* Morsin‘'cn. SUPIA note 2, at 235 42.
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A study of 1,010 guardianship and conservator-
ship cases in Los Angeles County during a one-year
period in 1973 and 1974 illustrates the procedural
deficiencies in this field.3Tho study showed that in
only 7.8 percent of the cases did the proposed ward
attend the judicial hearing and that in 84.2 percent
of the cases the only persons present were the
judgn, the petitioner and the petitioner’s attorney.
Although medical evidence was required, this usu-
ally consisted of a physician's certificate. In only
one case was an examining physician present to
testify in court. Irt only 2.9 porcont of tho cases was
the proposed ward represented by a lawyer nr
guardian acf litem.

Like the criteria for civil commitment, the statu-
tory standards for guardianships frequently lack
precise definition. For example, a guardian may be
appointee! for an “incompetent” in lllinois If, "be-
cause of insanity, mental illness, mental retarda-
tion, old age, physical incapacity, or imperfection
or deterioration of mentality" tho individual "is in-
capable of managing his person or estate "3*In

+ [II. Ann. Slat. ch. 3. 5112 (SmIlhHufd Supp. 1976).
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California an "incompetent person" for purposes
of guardianship means "any person, whether in-
sane or not, who by reason of old age, disease,
weakness of mind, or other cause is unable, unas-
sisted. properly to manage and take care of himself
or his property, and by reason thereof is likely to.be
deceived or imposed upon by artful and designing
persons."3%

In applying the standards, courts have often re-
lied on conclusory medical opinions presented by
the petitioner rather than insisting upon hearings
where views may be challenged and the capabilities
of the proposed ward considered in light of his
recent behaviors. By default, therefore, real de-
cision-making authority has been delegated to
physicians who often are not even required to ap-
pear in court.3

As is the case under some civil commitment stat-
utes, guardianship laws typically fail to provide for
time limits. "Restoration to capacity is often a dif-
ficult undertaking and rarely occurs. It has been
suggested that the order of appointment of guard-
ian includes [s/c] the phrase 'until death do you
part.” "3d Not all wards suffer from severe chronic
disabilities which warrant long-term guardianships;
but state guardianship statutes typically lack provi-
sions for prompt resloration to capacity through
periodic judicial review and a requirement that
prompt and adequate treatment and rehabilitative
services be made available.

Some problems in tho guardianship area do not
exist in civil commitment. One Is tho "all-or-
t.othing" nature of many guardians!) p statutes.
Once a guardianship is imposed, the ward loses all
his legal rights to determine his place of residence,
to travel freely, to engage in financial trans-
actions— such as signing and endorsing even small
checks— and to consent to medical treatment. The
v/iard also may loso such rights as the voto, a
drivers' license and tho opportunity to marry.4Such
statutes Ignore the fact that a person requiring a
guardian for certain specific purposes may be capa-
ble of caring for himself or exorcising his rights in
other areas.

Another problem unique to guardianship con-
cerns the lack of distinction between properly and
porscnal guardianships. In some states the imposi-
tion of guardianship to provide personal or medical
caro for the ward results In his automatic loss of
control over his financial interests. Thus guardian-
ship may bo Improperly sought as a moans to gain
control ovor the ward’s estate for the bonnfit of tho
guardian.5 A further problem In mixing personal
nnd property considerations is tho differing qualifi-

> Cat. Prob. Coda fit 400 (West Supp 197G).

* Stt0 HorMrmun, SUPTA notn 2, rl 226-30; Uru.in, SUPIA nolo 2 nt (.03 04.
** Pickering, SUPIA nolo 2, at 472.

' Sea, op , llorilmon, SUPIA nclo 2, at 2*1-32.

* Pickering, SUPIa note 2, at 465

MENTAL DISABILITY LAW REPORTER

4/35

cations needed for a personal guardian— one wh.*>
can provide for personal care, treatment and
protection— and a property guardian— on “he car.
wisely manage property and invest funds.

Substantial injustice results from the procedural
deficiencies and vagueness of guardianship laws.
These include the dubious institutionalization of
elderly persons by prospective heirs anxious :o
gain control of their assetsOand the appointment of
state officials primarily to facilitate their access tc
the ward’s estate to reimburse the state, not to ore-
tect assets for the individual’'s benefit.7

Yet there has been very little litigation challeng-
ing guardianship statutes. In Schneider v. Radack,6
however, the South Dakota guardianship statu’e
was held unconstitutional because of various pro-
cedural deficiencies, the lack of periodic review
and the vagueness of the statute’s criteria.

B. SUGGESTED REFORMS
1. Procedures

Given the similarity of the issues and the stakes
involved in civil commitment and personal guard-
ianship proceedings, essentially tho same pro-
cedural safeguards are warranted. Accordingly, the
proposed statute provides for notice, the right to
counsel, prompt, mandatory judicial proceedings
and tho right to jury trial.

However, some procedural aspects ol personal
guardianship proceedings require a dilforenl ap-
proach. Tho most significant variation is tho re-
quirement of multidisciplinary pre-hearing investi-
gation and evaluation of tho respondent's social
and economic circumstances and mental and phys-
ical condition to consider tho need for a personal
guardianship arid acceptable alternative arrange-
ments, and to propose the most beneficial form of
nny needed guardianship. ThL evaluation repo
would bo filed with the court but would not ordinar-
ily bo admissible us evidence. Tho proposed ward
would have tho opportunity to file a response to It.

2. Substantive Measure:)
0. Criteria

Although tho purpose of any guardianship Is to
provide caro, treatment or protection for an in-
capacitated person, such benign intentions cannot
chango tho fact that guardianship represents tho
exorcise of state power to impose unwanted meas-
ures on tho individual. Moreover, a guardians! ip Is
a stigma. Tho reason for overriding tho individual's
wishes, therefore, should bo manifest and tho
guardianship should hold out substantial benefit to
the individual.

- ld.

* Alo; andtir A |vw|n, SUPra nolo 2. ol 67-75; Nolo, "Tho Dltgui.nid Op-

pression rl Invotunloiy Guardianship: Have (ho Cilrtcrly rroeoom lo
spend?' 73 Yalo LJ. G7G (19G4).

* No. 74-50 (So. Dnk., Yankton County Cir. CI. .luly 30. 1074).
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Il should also bo kept in mind that actively sui-
cidal and self-destructive behaviors are dealt with
under the proposed civil commitment law and the
guardianship statute should not be redundant.

In light of those considerations, the suggested
personal guardianship statute criteria require (a) a
present inability, resulting from severe mental dis-
order, to meet one’s personal requi, oments for nu-
trition, shelter, clothing, health or sa' ety to the ex-
tent that serious physical illness, injury or disease
are likely to result in the near future, (b) the lack ot
capacity to make reasoned decisions about pro-
posed personal care or supervision or treatment, and
(c) the availability of appropriate resources to pro-
vide needed protection or treatment, All three
criteria must be satisfied before a guardianship
may be ordered.

(i) .Inability to Care for Oneself

The first requirement, an inability to care for one-
self, is very similar to the criterion for conservator-
ship under California's Lanterman-Petris-Short
Act.0 The wording of the proposed statute Is in-
tended to identify the specific needs which warrant
the imposition o' a guardianship. The term "severe
mental disorder" is defined in the same terms as it
was for purposes of civil commitment.

In addition, tho proposed statute demands that a
finding of inability to care for oneself be supported
by evidence of recent behavior that is clearly harm-
ful or potentially dangerous. As in civil commit-
ment, the prc )f of relevant behavior is to preclude
Inierventio . solely on the basis of clinical judg-
ments regc- li ig the individual’'s menial condition
and expert predictions regarding future harmful
behavior.

Also, this criterion ends for a finding that tho
specified harms will likely occur "in the noar fu-
turo." Here again tho intention is to eliminate some
ol the vagueness by requiring the judge or jury to
focus on tho immediate consequences of imposing
or not Imposing guardianship.

(I Inability to Make Informed Decisions
About Proposed Caro, Supervision
or Treatment

Tho chapter on civil commitment points out that
the Inability to decide about proposod caro or
treatrnent may be a constitutional precondition to
eourt-ordurod intervention.10 That discussion, to-
gether with the discussion of tho appropriate stan-
dard for judging tho individual's ability to malm
informed decisions, seems fully applicable to per-
sonal guardianship proceedings. In essence, tho
approach suggested in tho civil commitment aroa is
That involuntary forms of civil Intervention are not
warranted, at least under the parons patriae doc-
trine, Il the Individual is capable of understanding

+ Cal. Woll. f. Inst'ns Code. 0§500¢(h), 5350 (Wn.it 1072).

'» Sup KMPLR 0'7-93
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the nature, purpose and potential benefit of the in-
tervention. The reasoning is that actions taken pur-
suant to the parens patriae authority must be in the
individual’'s best Interest and, If the individual’'s
comprehension is adequate, generally no one else
should presume to make the decision for him.

The proposed personal guardianship statute
incorporates the same basic standard for deter-
mining ability to make Informed decisions as is
contained in the suggestc' -ivil commitment law.
However, it also incorpr.. the additional kinds
of services that a person guardianship might
entail, e.g., personal-care services and medical
treatment for physical ailments.

(iii) Availability of Appropriate Resources

The third criterion requires that the imposition of
the guardianship will surely provide beneficial ser-
vices. The essential point here is that the infringe-
ment upon personal autonomy or liberty inherent in
any guardianship should not occur unless there is a
corresponding benefit to the individual in the form
of needed, helpful services.

(b) Individualized Guardianship Orders

As previously noted, a major fault in guardianship
statutes is the guardian’s unnecessarily broad au-
thority and the ward's diminished legal ability to act
for himself. Some states have recently adopted
more balanced statules. For example, a Minnesota
statute directs the guardian to "oxercise his super-
visory authority over the ward in a manner which is
least restrictive ot the ward’s personal freedom
consistent with the need for supervision and pro-
tection."11

As a constitutional matter, It may bo argued that
the personal freedom of tho ward should be In-
fringed no further than necossary to accomplish
the protection of the individual. ?As a policy mat-
ter, guardianships should foster the ward's self-
reliance rather than increase dependency.

Therefore, the proposed statute requires specific
findings of fact to support each grant of authority to
the guardian. It also roqulres tho formulation and
adoption of a guard' .iship plan which specifies
how tho authority is to be exercised, tho ward's
needs met, and services financod.

(c) Durational Limits

To prevent personal guardianships’ outliving
their usefulness, court appointments should be for
limited periods, with roappointmonts or renewals
basod on full judicial rohearincs identical to the ini-
tial hearings. Also, during the guardhnship term,
the ward and guardian shoulc, have the right jointly
to petition the court for revocation of the appoint-
ment as no longer necessary, and the ward should
have the right, upon presentation of documents

» Minn. Sint. Ann. J252A 11 (Cum. Supp 1S76G).

+ S@e tho discussion of 111# least dmstlc moons principle «I 2 MDLR
114-117.
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making out a prima facie case of restoration to
capacity, to petition the court for revocation and
obtain a hearing on the issue. The proposed statute
incorporates these concepts.

(d) Right to Services

Each ward should have the right to adequate
care, Veatment and rehabilitative services to meet
the guardianship mandate and to achieve self-
reliance. It can be argued that due process princi-
ples require the recognition of such aright either as
the quid pro quo for the loss of personal freedom
and autonomy or as necessary to fulfill the legiti-
mate state purposes under a guardianship law, i.e.,
protecting the individual and restoring him to full
capacity.13

Implementation of this right would mean, particu-
larly in the case of a ward whose estate is in-
adequate to pay for needed services, public subsidy
or gquality public services. To minimize state and
local costs, the ward's assistance program should
take advantage of all available federal and insur-
ance funding sources. To h; assure full explora-
tion of all financial resources, the guardianship
plan must include adescription of possible funding
sources and the manner of financing services.

(e) Mental Health Treatment

To authorize a guardian to supervise mental
health services, the proposed statute requires that
tne ward be found incapable of making his own
informed decision about treatment. With respect to
most forms of treatment, the guardian would be
empowered to give substitute consent on behalf of
the ward. When hospitalization or particularly
harsh or hazardous forms of treatment are pro-
posed, however, additional safeguards seem war-
ranted. Therefore, the proposed statute requires
Human Rights Committee review and approval of
mental health Inpatient caro and similar forms of
treatment needing committee approval under the
proposed civil commitment statute, i.e., clec-
troconvulsivc therapy, certain medication practices
and behavior therapy Involving tho use of aversive
stimuli or substantial deprivations.

C. RELATIONSHIP TO CIVIL COMMITMENT
STATUTE AND OTHER PERSONAL
GUARDIANSHIP STATUTES

The proposed civil commitment statute does not

1. PROPERTY

Students of property guardianship statutes have
found that ‘hoy generally need extensive reform In

» Cl. Wyatt v. Adcrholt, 103 F.2d 1305 (5th CiIr. 1074). Il could also bo
argued that treatment nod otlior services aimed nl restoring tho Individu-
al™ capability nru mandated by least drastic inonns principles. Under tho
leesl-drustic means argument, treatment lo restore the ward to capacity
may, In many cases, bo viewed as a less restrictive nlicrnativo lor protoc-
hon ol tho Individual than a guardianship ol indefinite or unnecessarily
long duration. Cl, Developments In tho Law. "Civil Commitment of tho
Mentally 111," 67 H <V, L. Rev. 1100, 1245-1253, (1974).
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include inability to care for oneself among the
grounds for commitment. It is recognized, however,
that some civil commitment statutes expressly or
implicitly include this standard.14 The reasons for
making such inability a ground for personal guard-
ianship and not for civil commitment are founded
purely on policy considerations. Most importantly,
many people meeting this criterion have significant
needs apart from mental health treatment, e.g.,
noninstitutional housing, personal or medical care
for physical ailments. Logically a guardian is better
able to handle these matters than a mental ho.ilth
facility. In fact, the ward's condition may make no
mental health treatment advisable. Under the rec-
ommended guardianship approach, the mental
health services system would generally have no di-
rect responsibilities beyond needed diagnostic and
treatment services. In some cases, however, an un-
treatable ward might be placed in a community res-
idence operated by mental health authorities if a
structured environment or systematic observation
is needed but not available elsewhere.

To the extent other existing guardianship stat-
utes provide for personal care, treatment or super-
vision on the grounds of those mental disorders
commonly regarded as "mental illness " it is rec-
ommended that they be repealed. Th< proposed
personal guardianship is intended to provide the
exclusive means for meeting such needs. ii other
guardianship statutes use "mental illness" as a
criterion without the same procedural safeguards
and substantive limitations, the reformist aims of
the new statute will not be served. Likewise, stat-
utes which would provide guardianship on grounds
such as old agol5should be reconsidered.

Finally, property guardianship statutes should be
reassessed for strict adherence to their stated pur-
pose. When a prospective ward is neither able to
take care of his essential physical needs nor to
manage substantial financial interests, separate
personal and property guardianships can be estab-
lished. But tho need for property guardianship
alone should never result in infringements upon tho
individual’s personal freedom. Nor should the need
for personal care alone result in the loss of signifi-
cant control over financial or property interests un-
related to the costs of such care.

GUARDIANSHIPS

the same respects aj civil commitment and per-
sonal guardianship laws.10

14 Eqg., Miss. Codo Ann. 841-21-G1(c) (Supp. 197C); Wash. Rev. Cotlo Ann.
5571.05 020(i), 71.05.200 (1975).

u £.9., Cat. Prch. Coilo 51751 (Deering 1974); lIl. Ann. Sint. ch. 3, 5112
(Smith Hurd Supp. 1970); Minn. Sint. Ann. 5525.54 (1975).

«« Sen generally Alexander & Luwln, supra nolo 2; Segno, SUNfa noto 2;

Frachtor, "Toward Uniform Guardianship Legislation," 64 Mich. L. Rev.
903 (1966).
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In recent years, however, property guardianship
law reforms have been developed and reference is
made to those proposalsl7 in lieu of suggesting a
further model herein. However, a few suggestions
seem appropriate. First, it is recommended that
adequate procedures and provision for effective
representation of the proposed ward by counsel are
essential to implement the laws.

The criteria for property guardianship should
focus on the ward’s recent business and financial
conduct. Thus ashowing of gross mismanagement
and manifest financial vulnerability should be re-
quired.

Property guardianships should also be tailored to
the individual's needs. If at all capable of minor
transactions, a ward should retain control over a
reasonable amount to spend for his own comfori ">
enjoyment. Likewise, if only certain parts of his es-
tate are of concern, e.g., a business enterprise or
stock holdings, the guardianship should be so de-
fined. And, if the ward needs assistance in such
specific matters as maintaining adequate books,
the guardianship should notinfringe upon his other

activities. In all cases, the guardian should be re-
quired to consult with the ward with regard to
major transactions affecting his interests.

The ward should be offered every treatment,
counseling or rel abilitative service that would en-
hance his possibility of regaining capable man-
agement of his estate. Guardianships should be for
fixed periods and renewable only after judicial re-
view. In the same vein, the ward should ae able to
petition for removal of the guardianship upon pre-
senting credible evidence ol regained management
ability.

Very importantly, persons with an adverse linan-
cial interest, such as state officials having claims
against the proposed ward, should not be eligible
for appointment as guardians.

Finally, public guardianship services should be
considered for persons unable co afford private
guardianship fees. Too often there are no compe-
tent guardianship services for persons with small
estates or fees that would soon consume the es-
tate.18

IV. PUBLIC GUARDIANSHIP AGENCIES

A public guardianship agency could provide per-
sonal and property guardianship services iri the ab-
sence of other willing and capable stewards. Iri fact,
if such an agoncy had a core staff capable of
monitoring and coordinating porsonal-caro and
treatment. vices— e.g., social workers and small-
er,tate managers— designating a staff member of
this type of agency might often bo preferable to
perrons traditionally named as guardians. This
would bo particularly tr> 'hen the court deter-
mines a significant conflict exists between the In-
terests of the prospective guardian and ward. In the
cases of persons with small estates, such an
agency would fill a frequently unmet need.

In addition to assuring competence and sufficient
personnel to render its workload manageable, the
key issue in designing such an agency is avoiding
conflict of interests between the ward and agency
personnel. A guardian must be free to serve as an
advocate of the ward's interests. Therefore, the
guardianship agency must be Independent ol
health, mental health, welfare and otiier service-
providing agencies. A model for such an agency
was published a few years ago.19 California
has a fairly extensive system of public guardians.20

V. GUARDIANSHIP FEES

One of tho more ironic aspects of tho operation
of guardianship laws is fhe beggaring of *.he ward
for payment of tho costs ot tho guardianship itself.
While it Is reasonable to cxpoct the ward's estate to
bo responsible for the costs of maintc nance, care
and treatment services which benefit him, despite
his non-nssent, it is patently counterpi oductive to
destroy the ward's financial means to support him-
self.

To avoid this, tho suggested personal guardian-
ship statute protects the ward's estr ,e from being
unduly exhausted by guardianship costs. A provi-
sion sels out guidelines for judicial determination
regarding the extent to which the ward's estate may
be used to pay for the guardian's fees and other

LIEfITAL DISABILITY LAW REPORTER

services. Rather than seeing out numerical stan-
dards, those guidelines call for judicial discretion.
A similar provision could be included in property
guardianship statutes and in statutes establishing a
public guardianship agency.

" See (lie Uniform Probate Codo. Arliclu V, which is reviewed by Ameri-
can Oor Association Committee on Problems Relating to Persons Under
Disability In '*Conservnlorshlp: Present Practice and Uniterm Code Com-
pared," 6 Real Prop.., PfOb. 6 Trust J. 507 (1970) (horolnatler cited as
American Oar Association Committee]; Alexander & Lcwlin, SUPFa note 2:
Frachtor, SUPIA note 1G.

'« American bar Association Ccmmlttoo, supra noto 17. at 509.

=« |egal Research tr.ri Sorvicos lor the Elderly and National Council of
Senior Clliiens, Leqlslatlve Approaches lo the Problems ol the Elderly: A
Handbook ot Model Statutos 153-56 (1971).

o Cel. Well. & Inst'ns Codo 1)8000 ot sorj. (West 1972).
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SUGGESTED STATUTE ON GUARDIANSHIP

81. Definitions

For purposes ol this act, the definitions set forth
In [section 1 ol the statute on civil commitment]
shall apply, provided that all references to the
“respondent” shall be deemed to be references
to "ward” or "proposed ward"; and the following
definitions shall also ap-dy:

“Gravely disabled"” me? j3 unable to meet es-
sential requirements for one’s physical health or
safety as a result of severe mental disorder.

“Guardianship evaluation® means an Interdis-
ciplinary evaluation of a proposed ward's physical
and mental health, living situation, and legal and
financial affairs, available sources of assistance
to meet his needs for medical and personal care,
the proposed ward's willingness voluntarily to ac-
cept services essential to his physical well-being,
and his ability to make informed decisions about
cuch services and about treatment.

“Guardianship evaluation service" means that
agency or organization designated by the [county
or other appropriate political subdivision] to ac-
complish guardianship evaluations.

"Guardian”r,r* screening investigation” means
the Investigation and review by the Mental Health
Review Officer of facts which have been alleged
to warrant a personal guardianship, including in-
terviews with *he person making such allegations,
any other significant witnesses who can readily
be contacted for interview and the proposed ward.
The purposes of any such Interview with the re-
spondent shall be to explain the situation to him
and to provide him the opportunity to explain or
rebut the allegations in the petition. If, during the
interview with the proposed ward it seems advis-
able to tho interviewer lo do so, he may attempt to
persuade the proposed ward to receive on a vol-
eiiitary basis any evaluation, care, treatment or
other services which may obviate the possible
need for personal guardianship. Any wltr esses
'dentified by the respondent, or whose ldentity,
otherwise becomes known, who are reasonably
accessible and purportedly have information
which would contradict, rebut or discredit that

provided by the petitioner shall also be inter-
viewed.

“Personal care servrces” means hygiene,
homemaking, nutrition and similar services
necessary to protect a ward from serious injury,
IllIness or disease.

“Lack cf capacity to make Informed decisions
about cjre and treatment services” means the in-
ability, by reason of mental condition, to achieve a
rudimentary understanding, after conscientious
efforts at explanation, of the purpose, nature or
possible significant benefits of care and treat-
ment services to be provided under personal
guardianship; provided that a pe'/son shall be
deemed incapable of understanding such pur-
pose if, due lo impaired mental ability to perceive
reality, he cannot realize that his recent behavior
has caused, or has created a clear and substan-
tial risk of serious physical injury, illness or dis-
ease to himself; and provided further lhat a per-
son shall be deemed to lack the capacity to make
informed decisions about care and treatment ser-
vices If his reason for refusing the same Is ex-
pressly based on either the belief that he is un-
worthy of assistance or the desire to harm or
punish himself.

“Unable to meet essential requirements for
one’s physical health or safety" means unable,
through one’s own efforts and through accep-
tance of assistance from family, friends and other
available private and public sources, to meet
one’s needs for medical care, nutrition, clothing,
shelter, hygiene and safety so that, In the ab-
sence of personal guardianship, serious physical
injury. lllness or disease is likely to occur in the
near future. For purposes of this act, any such
Inability must be evidenced by recent behaviors
causing such harm or creating a clear and sub-
stantial risk thereof and at least one incidence of
such behavior must have occurred within twenty
days of the filing ol the petition for personal guard-
ianship. The requirement of the preceding sen-
tence shall not apply In tho case of a petition for
renewal of personal guardianship.

82. Petition

(r;j A petition for personai guardianship may be
executed by any adult person and must be filed
with the Mental Health Review Officer for the
county in which the proposed ward resides or Is
present. The petition must:

MENTAL DISABILITY LAV/ REPORTER

(i) state the name, age, present address of
the petitioner and his relationship to the proposed
ward;

(i) state the name, age, county of residence
and present address of the proposed ward;
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(iii) allege that petitioner believes the pro-
posed ward to be gravely disabled and specify the
factual information on which such belief is based
and the names and addresses of all persons
known to the petitioner who have knowledge of
such facts through personal observations; and

(iv) request the appointment of a guardian,

(b) The petition, or amendment thereto, may
also nominate a guardian and include a request

for temporary guardianship In order to meet im-
mediate, essential needs of the proposed ward
which would otherwise create a clear and sub-
stantial risk of death, or serious physical injury,
illness or disease during the pendency of the
guardianship petition. A request for temporary
guardianship must specify facts which cause the
petitioner to believe that a temporary guardian is
necessary.

83. Notice of Rights

(a) Upon receipt of a petition for guar fianship,
the Mental Health Review Officer shall promptly:

() interview the proposed ward as part of the
gua.dianship screening investigation;

(i) explain to the proposed ward, at the be-
ginning of the interview, the purpose of the inter-
view and possible consequences of the proceed-
ings;

(iii) .serve a copy of the petition on the pro-
posed warj;

(iv) explain and provide to the proposed ward
a written statement of the following:

attorney, whose name, address and telephone
number are to be included in the statement, has
been designated to advise and represent him
prior to and at any judicial hearings, and that the
attorney may arrange for an examination and
consultation with a physician and mental health
professional; and

(©) that he may, instead, employ an attor-
ney, physician and mental examiner of his own

choosing at his own expense; and

(v) offer assistance to the proposed ward In
contacting an attorney.

(b) Designation of Mental Health Advocacy

(A) that he has a right to communicate iRg yice attorneys to represent proposed wards

mediately with an attorney, a physician, and a
mental health professional;

(D) that a Mental Health Advocacy Service

shall bo accomplished in the same manner as
provided at [subsection 2(g) of the proposed stat-
ute on civil commitment].

84. Evaluation

(a) Upon receipt of a petition for guardianship,
the Mental Health Review Officer shall cause a
screening Investigation to be completed by tho
end of the third day after receipt of said petition. If
upon completion of such investigation ho finds
reasonable grounds to believe that the proposed
ward is gravely disabled, he shall direct the guard-
ianship evaluation service to conduct n guardian-
ship evaluation. That evaluation ihall be com-
pleted within fourteen days of the date of the
filing of the petition.

(b) Tho guardianship evaluation shall be con-
ducted with minimum interference with the pro-
posed ward's activities. Any interviews and exanii-
naii'ms shall take place In the proposed ward's

S residence unless the proposed ward does
a» object to being examined or Interviewed In a
medical or mental health facility or, with the ap-

proval of the Mental Health Review Oflicer, it Is
deemed necessary to conduct certain Interviews
or examinations In a medical or men.a! health
facility. In cns< s of such necessity, the Mental
Health Review Officer may cause the respondent
to he taken Into custody and conveyed directly to
and from a medical or mental health facility for
purposes of examination of interview during lhe
normal business hours of the facility.

(c) Persons conducting guardianship evalua-
tions shall In all cases include nt least (I) a
psychiatrist, or a ph/stcian and a [licensed or cer-
tified] psychologist with a doctoral degree In an
acoreditea clinical program, (ii) an attorney, and
@) a social worker with a graduate degree In so-
cial work with field training In a psychiatric facility
from an accredited program.

85. Evaluation Report

(a) An evaluation report shall be filed In court,
together with the petition and proof of service of
the report upon the proposed ward and his attor-
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ney and the petitioner, within fourteen calendar
days of the dato on which the petition was filed
with the Mental Health Review Oflicer.
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(b) The evaluation report shall

(i) describe medical tests and examinations
performed with regard to the proposed ward’s
physical condition and state and interpret the re-
sults thereof;

(i) describe the proposed ward's mental and
emotional condition and specify the data on which
such description is based;

(iii) specify the particular services necessary
to protect the proposed ward from serious physi-
cal injury, illness or disease In the near future;

(iv) specify whether the proposed ward Is in
need uf mental health treatment and whether
there is a substantial probability that available
treatment will significantly improve his mental
condition;

(v) describe the terms and manner in which
necessary services were explained to the pro-
posed ward and state whether the proposed ward
wishes to accept or refuse such services, what his
understanding is of the nature, purpose and ben-
efits of such services, and what his express
reasons tor any refusal are;

(vi) specify the financial resources uf the
proposed ward and his entitlements to Insurance
benefits and publicly operated or sponsored
health, mental health and welfare assistance
which might be employed in the provision of ser-
vices to him;

(vii) describe the alternative arrangements to
personal guardianship and to hospitalization or

other supervised residence which were explored
and, If relevant, why they are not considered to be
feasible or in the proposed ward's best interest;
and

(viil) if personal guardianship is recom-
mended, propose 3 guardianship plan which in-
cludes recommendations as to:

(A) the proposed guardian and any possi-
ble alternatives;

(B) the services necessary and available to
protect the proposed ward from serious injury, ill-
ness or disease and the means by which they may
be financed;

(C) the specific, least restrictive authorities
needed by the guardian to provide services
necessary to protect the proposed ward from
serious illness, injury or disease;

(D) the specific authorities needed by the
guardian to control the assets and other financial
Interests of thp proposed ward In order to pay for
such necessary services; and

(E) the exemption of part or all of the
proposed ward’s estate and income from the fees
and other costs incurred through guardianship so
as to protect the proposed ward from hardship
and his ability to sustain himself independent of
governmental or other forms of assistance after
the guardianship expires or Is revoked.

(c) The petitioner and proposed ward shall
have five judicial days to file responses to the
evaluation report.

86. Evaluations: Right to Remain Silent and
Silent Observers; Proposed Ward’s Experts

(a) A prcposed ward shall have the right not to
respond to any questions In the course of exami-
nations and evaluations for the purpose of deter-
mining whether he meets the cri'erin tor tempo-
rary cr personal guardianship, provided that, after
lull explanation of this section 6, he may bo re-
quired to submit to Interviews for the purpose of
ascertaining whether he lacks the capacity to
enal;o informed decisions about care and treat-
ment services and his failure lo respond to ques-
.icn» relevant to that Issue may be introduced as
evidence of a lock of such capacity.

(b) Statements of proposed wards In the course
of evaluations, examinations and treatment pur-
suant to this act shall bo deemed privileged and
;on*identlal and, therefore, not admissible with-
out the respondents consent In any other civil or
eirlmlrol proceedings other than proceedings pur-
fvjnni to this act and [the statute on civil commit*
menSl. Proposed wards shall at all times have the
right to refuse to answer questions when the
ouswGrs may tend lo Incriminate them.

VP.NTAI. DISABILITY LAW REPORTER

(c) During any evaluative Interview or testing
conducted under this act, the respondent shall
have the right to be ""companled by an attorney
or other Mental Healih Advocacy Service mem-
ber, or any attorney or mental health profes-
sional of tils own choosing; and the state's attor-
ney may 130 attend. Said accompanying persons
and state's attorney shall be present us observers
only and shall not participate in such interviews or
testing through the rendering ol advice, making
suggestions or other actions which would Impede
the conduct of tho interview or test.

(d) The court shall, If requested by an indigent
ward or proposed ward In preparation for and In
connection with any hearing provided in this act,
appoint a reasonably available psychiatrist,
psychologist or physician designhated by the ward
or proposed ward to examine him and testily on
his behalf. Requests for such appointments may
be filed In court at any reasonable time prior to
such hearings. Reasonable fees and expenses for
sur.b expert examiner shall be uorne by the
[court/cowntyj.
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87. Expert Testimony

(@)
hearings conducted pursuant to this act may, if
appropriately qualified, give testimony:

(i) describing the present mental functioning
of a ward or proposed ward whom the witness has
personally examined;

(i) c'ating an opinion as to what the pros-
pects are that proposed and available treatment
will improve the mental condition of the ward or
proposed ward; and

(iii) stating an opinion whether the ward or
proposed ward has a severe mental disorder, as

Psychiatrists and psychologists testifying at

defined in section 1 of this acl] provided that un;;
witness so testifying shall be required to provide a
detailed explanation as to how any such descrip-
tions and opinions were reached and a specifica-
tion of all behaviors and other factual information
on which such descriptions and opinions arc
oased.

(b) Such witnesses shall not be permitted to
give opinion testimony stating the applicable
diagnostic category unless the ward or proposed
ward raises the Issue through cross-examinatio:'
or the presentation of evidence.

88. Psychotropic Medication Influencing Wards
or Proposed Wards at Judicial Hearings

(a) It shall be the responsibility of the facility
providing treatment to a ward or proposed ward to
assure that he Is not, without his consent, given
any psychotropic medication on the day preced-
ing, and on the day of, any judicial hearing under
this act, nor g* on any medication with an ex-
pected effective duration of action extending into
such days.

(b) Notwithstanding the provisions of subsec-
tion (a) of this section, the ward or proposed ward
may bo subjected to the influence of psychotropic
medication on the day preceding and on tho day
of a Judicial hearing upon the written order of a
treatment facility physician who finds it necessary
to protect the ward or proposed ward or others
from serious bodily harm, and, If he Is to be kept

under medication lor a period exceeding tweniv-
four hours, the procedures described at [subsec-
tion 5(d) of the proposed statute on civil commit-
ment] are followed.

(c) If, for any reason, the treating facility fails to
comply with subsection (a) of this section G the
ward or proposed ward shall be entitled to a post-
ponement until compliance Is attained.

(d) The ward or proposed ward shall be enti-
tled, upon his request at any judicial hearing con-
ducted pursuant to this act while ho Is under the
influence of medication, to have the court and the
jury, if any, Informed regarding such medication
and its effect on his actions, demeanor and par-
ticipation at the hearing.

89. Hearing

(a) Upon the expiration of the period provided
at subsection 5(c) of this act for the filing of re-
sponses to tho evaluation report, the court shall
either dismiss the petition on tho grounds that no
substantial grounds for a personal guardianship
appear or order the- matter to bo scheduled for a
hearing.

(b) A hearing pursuant to this section 9 shall bo
conducted within thirty-fivo days of the filing of
the petition.

(c) Atthe hearing tho proposed ward shall have
the following rights:

() to be- represented by a staff attorney from
the Mental Health Advocacy Service or, i’ he pre-
fers, on attorney of his own choosing;

(i) to present evidence on his own behalf;

(iii) to cross-examine witnesses who testify
against him;;
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(lv) to remain silent;

v)
public ns he elects;

(vl) to bo present unless the court determines
that his conduct In tho courtroom Is so disruptive
that the proceedings cannot reasonably continue
with him present; and

(vii) to be proceeded against according to tho
rules of evidence applicable to civil judicial pro-
ceedings; and

(vili) to atrial by Jury on the Issue of whether
he is gravely disabled.

(d) The hearing shall In all respects be In ac-
cord with constitutional guarantees of due pro-
cess and the burden of proof by clear and con-
vincing evidence shall be upon the petitioner.

(c) If the proposed ward Is found by the jury or,
If a jury trial has been waived, by the court to be
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gravely disabled, the court shall promptly resume
the hearing without a Jury, for the purpose of de-
termining any disputes regarding

(i) content of the guardianship plan;

(i) who should be named guardian;

(iii) the availability of services necessary to
protect the proposed ward from serious injury, Ill-
ness or disease;

(iv) whether .he proposed ward lacks the
capacity to make Informed decisions about care
and treatment services which the guardian would
provide; and

1C

(v) what assets and sources of Income of the

proposed ward should be exempt from charges to
pay the costs and tees Involved in the guardian-
ship.

(f) Petitioners, temporary and personal guard-
ians and the guardianship evaluation service
shall be represented at all hearings under this act
by a state's attorney, provided that the state’s at-
torney’s office may agree with the petitioner or
temporary or personal guardian for representa-
tion to be provided by another person licensed to
practice law in this state.

810. Guardianship Order

(a) If, pursuant to section 9 of this act, it Is de-

termined that the proposed ward Is gravely dis-
abled, and lacks the capacity to make informed
decisions about proposed care and treatment
services 3nd that necessary services are avail-
able lo protect the proposed ward from serious In-
jury, illness or disease, the court shall enter an
order which

(i) names the guardian and establishes a
guardian-ward relationship;

(i) makes findings of fact on the basis of
clear and convincing evidence which support
each grant of authority to the guardian;

(iii) exempts from charges for the costs and
fees of the guardianship so much of the estate
and Income ol the ward 33 Is necessary to prevent
hardship and to ensure that the guardianship will
not cause the ward to become financially depen-
dant upon any governmental agencies or private
cogencies or persons; and

(iv) adopts a guardianship plan.

(b) The guardianship plan shall specify those

authorities which the guardian will have with re-
gard to

() medical care forthe ward's physical condi-
tlon;

(i) mental health treatment which the guard-
ian may deem to be in the ward’s best interests;
provided that {sections 39 and <10 of the proposed
slatuto on civil commitment] shall govern with re-
spect to those forms of treatment for which
Human nights Committee approval Is required In
the case of civilly commuted persons;

(ill) deciding where the ward shall live and

811. Temporary

(a) If during the pendency of an Initial petition

for guardianship It appears that services are
needed Immediately to prevent serious Injury, lll-
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placing the ward in a hospital or other supervised
residential facility; provided that the ward shall
not be placed in a hospital or other supervised
residential facility for any period exceeding ten
days unless the Human Rights Committee, fol-
lowing a review hearing conforming to [section 39
of the proposed statute on civil commitment) ap-
proves such placement as being In the ward's
best Interest and in accordance with leasi drastic
means principles;

(iv) personal care services necessary for the
physical welfare of the ward;

(v) application for health and accident insur-
ance and any other private or governmental ben-
efits to which the ward may be entitled to meet
any part of the costs of medical, mental health or
related services provided to the ward;

(vl) physical and mental examinations as
necessary to determine the ward’s medical and
montal health treatment noeds; ana

1%
\V*

s\!

(vii) the estate and Income ol tho ward, con-

sistent with subsection (a)(ill) of this section 10,
necessary to pay for the cost of services which
the guardian is authorized to obtain on behalf ol
the ward.

(b) The guardianship plan shall be no more re-
strictive upon the liberty of the ward than Is
reasonably necessary to protect the ward from
serious physical injury, Illlnes3 or disease and to
provide him with medical care and mental health
treatment for his physical and mental health.

(c) An Initial guardianship oider shall be for no
longer than six months and any renewals thoreof
pursuant to section 13 of this act shall be for no
longer than one year.

Guardianship

ness, or disease, the petitioner or guardianship
evaluation service may request the appointment
of a temporary guardian to authorize such ser-
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vfces. Such request shall state the reasons and
factual basis for the request and shall Im-
mediately be filed with the court and copies im-
mediately served on the proposed ward and his
attorney.

A hearing shall be conducted within seventy-iwo
hours of the filing.

(b) At the temporary guardianship hearing, the
proposed ward shall have the rights set forth at
subsections 9(c)(i) through (vii) of this act.

(c) The burden of proof at the hearing shall be
by a preponderance of the evidence and shall be
upon the party requesting that atemporary guard-
ian be appointed. '

(d) If the court determines that a temporary
guardian should be appointed, it shall make the
appointment and grant authorities that are least

restrictive upon the liberty of the proposed wars/,
consistent with ensuring that emergency service--
necessary to protect the proposed ward from
serious injury, illness or disease.

(e) The temporary guardianship shall expire a,
the time of the appointment of a guardian under
section 7 of this act or upon the dismissal of the
petition for guardianship.

(f) Ifemergency life-saving services are needed
during the pendency of a request for temporary
guardianship, the Mental Health Review Orficcr
may authorize them if, after assessing the situ-
ation and, if possible, providing the proposoo
ward and his attorney the opportunity to present a
rebuttal, he determines that the services arc-
necessary and that a delay until the temporary
guardianship hearing would entail a life-threat-
ening risk to the proposed ward.

812. Revocation and Modification of Guardianship Orders

(a) At any time the guardian and ward may

jointly petition the court for revocation or modifi-
cation of the guardianship. A copy of such petition
must be served upon the guardianship evaluation
service, which shall have fen days to file a re-
sponse thereto, together with proof of service
thereof upon the guardian, the ward and the
ward’s attorney. If the service files aresponse not
objecting to the modification or revocation or fails
to file a response within ten days, the court shall
order the modification or revocation. Any re-
sponse by the service objecting to the proposed
modification or revocation, or any part thereof,
shall specify the reasons and factual bases for
objection. Upon receipt of such an objection from
tho service, the court shall determine whether It
raises a substantial Issue as to whether the mod-
ification or icvocation Is In the ward’s best in-
terest. If the court determines that no substantial
Issue has been raised, it shall order tho modifica-
tion or revocation. If, however, the court deter-
mines that the service response raises a substan-
tial Issue, it shall immediately cause to be served
upon the service, tho guardian, tho ward and the
ward's attorney notice of n hearing to be con-
ducted within five to fifteen judicial days from the
date of such notice.

(h) ff at any time the guardian deems it neces-

sary to seek a modification of tho guardianship
order to increase llls authorities, ho may file with
the court, together with proof of service upon the
guardianship evaluation service, the ward and the
ward's attorney a petition specifying the re-
quested modification and the supporting reasons
and factual bases. The service and the ward shall
have five Judicial days to file a response thereto,
together with proof of service upon the guardian.
In the absence of a response, the court may order

MENTAL DISABILITY LAV/ REPORTER

any requested modification which it finds sup-
ported by the petition. If, upon receipt of a re-
sponse, the court finds that there Is clearly no
substantial basis for a modification, it may dis-
miss tho petition. Otherwise, the ccuri shall cause
to be served upon the service, the guardian, tho
ward and the ward’s attorney notice of a hearing
to be conducted within five to fifteen judicial dr.yr
from the date of such notice. The hearing shall be
in accordance with subsection 9(c) of this act ex-
cept that the right to ajury shall not apply and tho
burden of proof by clear and convincing evidence
shall be upon the guardian.

(c) The ward may file a petition for modification
or revocation together with proof of service upon
the guardian and guardianship evaluation ser-
vice, no more than once during any ninety-day
period and no later than sixty days prior to the
expiration date of the guardianship order. Such
petition must state tho supporting reasons and
factual bases and shall Include as attachments
summaries of thr expected testimony of persons
who testify for the ward. The service and guardian
shall have ten judicial days to file a response, to-
gether with proof of service upon the ward, tho
ward's attorney, and the service or guardian.
Thereafter, the court shall determine whether any
substantial disputed factual issues exist and, if
none exists, tho court may dismiss the petition, or
modify or revoke the guardianship, as warranted.
If such issues do exist, the court shall cause to bo
served upon the service, the guardian, the ward
and the ward's attorney notice of a hearing to be
conducted v/ithin five to fifteen days after such
notice. At the hearing, the ward shell have the
burden of going forward with tho evidence, but, if
the ward presents nprima lade case for modifica-
tion or revocation of the guardianship, the burden
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of proof by clear and convincing evidence shall be

upon the party or parties opposing the modifica-

tion or revocation. Otherwise, the hearing shall be

In accordance with subsection 9(c) of this act ex-
cept the right to a jury shall not apply.

813. Expiration and Renewal of Guardianship Orders

(a) An initial guardianship order shall expire six
months from the date of the order unless the
guardian files a petition for renewal, together with
proof of service upon the guaro.anship evaluation
service, the ward and the ward’s attorney, twenty
or more days prior to the expiration date.

(b) If arenewal petition is filed in atimely man-
ner, the then current period of guardianship shall
not expire until the court takes final action
thereon. Upon receipt of a petition for renewal, the
court shall direct a guardianship evaluation and
report to be accomplished in accordance v/ith
subsections 4(b) and (c) and 5(b) and (c) of this act.
The evaluation report shall be filed, together with
procf of service thereof upon the guardian, the
ward and his attorney within fourteen days of the

date on which the renewal petition was filed with
the court. Hearings on renewal petitions shall
comply with section 9 of this act.

(c) The first renewal of guardianship shall be
for a period of one year from the date on which the
initial order would have expired In the absence of
a timely petition for renewal. All subsequent re-
newal periods shall be for no longer than one year
from the date on which the preceding renewal
would have expired In the absence of atimely pe-
tition for renewal.

(d) Second and subsequent petitions for re-
newal must be filed twenty or more days prior to
the expiration date of the then current period of
guardianship.

814. Emergency Pov/ers

(a) Notwithstanding the limits of vr»y temporary
guardianship or guardianship order, temporary
guardians and guardians shall at all times have
mlbs right to authorize the provision of emergency
iife-savir.g services. This shall include the power
lo authorize hospitalization without advance couit
approval.

(b) In the event of the exercise of emergency
powers under subsection (a) of this section 14, the

temporary guardian or guardian shall provide Im-
mediate notice thereof to the court, the ward and
the ward’s attorney. If hospitalization Is Involved,
the court shall, upon receipt of such notice,
schedule a hearing on the continuing need for
and appropriateness of hospitalization within
seventy-two hours unless It clearly appears that
the ward is to be discharged from the hospital
within seven days of admission.

815. Right to Services

(a) Finch ward shall have the right to prompt
'ind adequate personal and medical care, treat-
ment and rehabilitative services for the purposes
b<th of meeting his needs for protection from
*;ihysicBl Injury, lllness or disease and restoring
him to the abilities to care for himself and to make
his ov.’r. Informed decisions about care and treat-
ment services.

(b) in the event that the guardian Is unable to
r/rovidc such services out of funds available from
«ht* ward's estate and income and other private
and governmental benefits to which the ward is
entitled, tho guardian or ward may petition the
itourt for an order requiring the [state and/or
lounty] to provide such funds as are necessary to
provido services that would implement the ward’s
rightio services. Such petition shall provide com-
plete details v/ith regard to funds and other ben-
efits at the guardian’s disposal and justification
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for the necessity and appropriateness of the ser-
vices for which finances are unavailable. Upon
receipt of the petition, the court shall schedule the
m atter for a hearing within twenty days and cause
the petition and notice of the hearing to be served
upon the guardian, the ward and the ward’s at-
torney, the guardianship evaluation service and
(appropriate state and/or local officials). In prep-
aration for the hearing, the guardianship evalua-
tion service and [appropriate state and/or local
officials] shall have access to relevant care and
treatment records ol the ward.

(c) At the hearing conducted pursuant to sub-
section (b) of this section 15, the burden of proof
by a preponderance ofthe evidence shall be upon
the petitioning party. Otherwise the hearing shall
be In accordance with subsection 9 of this act ex-
cept that the right to a Jury shall net apply.

(d) At the conclusion of the hearing, the court
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shall enter an order dismissing the petition or ward has a right under subsection (a) of this coc
requiring the [state and/or county] to provide the tion 15 and as to which there is at least a substar.-
necessary funds for any services to which the tial probability of significant benefit to the ward.

816. Persons Eligible for Appointment as Guardians; Priorities

(a) The court may appoint' an individual or [a and had the capacity to make a reasonably intelli-
protective services or public guardianship gent choice;
agency]. No person providing substantial ser-

vices to the proposed ward in a professional or (i) the spouse of the proposed ward;

business capacity and no creditor of the proposed (iii) an adult child or parent of the proposes
ward may be appointed. Also, no person may be ward;

appointed who is in the employ of any person, (iv) any relative of tho proposed waid wifi.-
agency or corporation providing service to the v/ihom he has resided for more than six month..-
proposed ward in a professional or business during the year prior to the filing of the petition;

capacity or likely to provide the same during the
guardianship period, except that a person so
employed may be appointed if he Is the spouse,
adult child, parent or sibling of the proposed ward

(v) any other relative or friend who has ev’
denced a sincere, long-standing interest In ih-jf
welfa e of the proposed ward;

and the court determines that the potential con- ~ (vi) a protective services or public guardian-
flict of In'.erest is insubstantial and that the ap- ship agency.
pointment would clearly be in the proposed (b) The foregoing priorities shall not be bindir...

ward's best interest. Tho following priorities shall

) i ) ; and the court shall select that person [or agency]
guide the court in the selection of a guardian:

who Is best qualified and willing to serve. The

(i) any person [or agency] nominated by thecourt shall also give due consideration to any
proposed ward prior to the filing of the guardian- nomination by persons in priorities (ii), and (iii) oi
ship petition if at the time of tho nomination tho this section 16 and to any nomin? tion in the will o.
proposed ward was sixteen or more years of age a deceased parent of the proponed ward.

ADMINISTRATIVE PROVISIONS

For guidance in the drafting of various adminis- taken to note that the personal guardian's authority
trative provisions, e.g., death, resignation or re- ever the estate and income of the ward is limited to
moval of the guardian, sureties and accounting, ref- include only that which is necessary to moot tho
erence is made to the Uniform Probate Code. In care and treatment needs of the ward. See
adapting provisions of the Code for purposes of pp. 444-447, supra.

personal guardianship, however, care should be
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TELECONFERENCE OBJECTIVE/GOAL: Whj ,73 the. purg@se of(jgls t/c? What do you hope to
accomplish? oi>fo.in

Do you expect any particular speakers/agencies or gpecial interest g:?%§s7 If so,
please list names and phone numbers.
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SECTION1 Il, continued
PUBLICITY

L>T— Please attach a copy of your Public Service Announcement (PSA).
N-zh"Tlake initial contact with media sources of your choice.
3. Local LTN moderators will make back-up calls upon receipt of this to ensure
that your PSA has been received.

EACK-U? MATERIAL
Please provide Juneau LTN with copies of:
Legislation to be discussed (list here)

Suimwr-i pg
Other special documents (list here)

SECTION 111

Please add any caments here that you think will be helpful to our moderators
and will add to the success of your teleconference.

UPON RECEIPT OF THIS COMPLETED FORM, ALL SUES WILL BE NOTIFIED
Please date and sign before returning to the Juneau Network.
Thank you very much for your assistance.

Juneau



AlaSKka otale Leqisiature

Senate

Official Business Pouch V

Judiciary Committee state Capitol

Juneau, Alaska 99811

PUBLIC SERVICE ANNOUNCEMENT

THE SENATE JUDICIARY COMMITTEE WILL BE CONDUCTING
TELECONFERENCE HEARINGS WITH ANCHORAGE AND FAIRBANKS
REGARDING SENATE BILL 3 ON WEDNESDAY, APRIL 1, AT 1:30
P.M. PACIFIC STANDARD TIME.

THE BILL IS A COMPREHENSIVE REVISION OF STATUTES
RELATING TO GUARDIANS AND CONSERVATORS FOR INCAPACITATED
PERSONS.

THE COMMITTEE IS INTERESTED IN GENERAL TESTIMONY FROM
INDIVIDUALS OR ORGANIZATIONS INTERESTED IN THE BILL.

FURTHER INFORMATION MAY BF, OBTAINED BY CONTACTING
THE SENATE JUDICIARY COMMITTEE, SENATOR PATRICK RODEY,

CHAIRMAN, OR YOUR LOCAL LEGISLATIVE INFORMATION OFFICE.
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SENATE JUDICIARY COMMITTEE HEARINGS

WITNESS SIGN-UP SHEET
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Facility

Southcentral Region
Harborview
Hope Cottages
Valley
Wesleyan
Glenmore
Careage House

Northern Region
Careage North
Hope Center

Southeast Region
Island View Manor
Wrangell General

(long-term care)
Gateway
St. Ann-”s

TOTALS

Percent of Total
Facility Population

CURRENT NEED FOR GUARDIANS

I without

Guardian___

53
123

59

142
42

65

19

10

19

540

81%

I which do
not need

38
111

81
37

38

330

50%

Guardian___

ft needing
Guardian

15
12

56
61

27
15

I

210

32%

ft needing
Private
Guardian

21
12

95

14%

Il needing
Public
Guardian

w

115

17%



Facility

Southcentral Region
Harborview
Hope Cottages
Valley
Wesleyan
Glcnmore
Careage House

Northern Region
Careage North
Hope Center

Southeast Region
Island View Manor
Wrangell General

(long-term care)
Ga tcway
St. Ann 3

TOTALS

Percent of Total
Facility Population

CURRENT STATUS OF GUARDIANSHIPS

it
Patients

90
126
61

158
43

73

25

43

14

21

665

it with it with Public
it with Private or Disint.
Guardians Guardians Guardians
37 26 11
3 1
2 2
2 0 2
16 4 12
1 0 1
2
6 1 -
43 43 0
0 4
1 0
2 1 1
125 89 36
19% 13% 5%



PROJECTED NEED FOR GUARDIANSHIPS

Admissions

Facility (Approx.

Southcentral Region
Harborview
Hope Cottages
Valley
Wesleyan
Glenmore
Careage House

Northern Region
Careage North
Hope Center

Southeast Region
Island View Manor
Wrangell General

(long-term care)
Gateway
St. Ann°‘s

TOTALS

Percent of Total Admissions

32

38
36
36

236

17

45

463

// needing
Guardian

SN

36
17

40

17

152

33%

// needing
Private
Guardian

22

87

19%

// needing
Public
Guardian

N

14
16

10

65



Facility

Southcentral Region
Harborview
Hope Cottages
Valley
Wesleyan
Glenmore
Careage House

Northern Region
Careage North
Hope Center

Southeast Region
Island View Manor
Wrangell General

(long-term care)
Gateway
St. Ann°‘s

TOTALS

Percent of Total
Facility Population

TOTAL UTILIZATION OF GUARDIANS

Total if of
Guardians
who could be
in use now

52

15

58
77

35
21

43

335

50%

if Private
Guardians

27
17

43

184

28%

if Public
Guardians

15

23
70
72

w

151

23%



District

/71 (Juneau,
Ketchikan,
Sitka)

/72 (Nome)

7/3  (Kodiak,
Anchorage,
Kenai)

/M (Fairbanks,
Barrow,

Bethel)

TOTALS

* Calendar year

COURT INFORMATION ON GUARDIANSHIPS

197 6*

Protective

Guardianships Proceedings

7 7
1 2
10 100
0 16
18 125

** First nine months

Guardianships

11

19

1911~*

. 1918**

Protective
Proceedings

14

88

23

126

Guardianships

10

Protective
Proceedings

83

15

106



FISCAL 1?1?ACT-GUARDIAMSHIP

PERSONAL SERVICES $*54,218
Admn Officer Il (Rg 19) $2243/no $26*516
Legal Secretary I (Rg 10) $119*5/iao 14,328
417244
FXCA-.0613* x $37,228 2,282
PERS- 17.70%* 7,300
Health Ins- 24 run x $141.32 3.392
S& O X'd'

TRAVEL $*24,500

Quarterly visits to waTds and visitor inquiries estimated at
5 trips per month- 60 annually

.Transportation- $22S/trip $13,500
Per Biera $60/day x Z days/trip 10.SQ&
- - * 32CW

Assumptions made:

(1) Quarterly visitation requirement would he delegated to
Public Administrator at judicial district level,

(2) Length of trip provides concurrent visitation with several
wards

(3) No distinction is wade in cost for visitor requirenents as
*. 1t 1s presumed quarterly visitation to wsTds could net be
fully complied with in Initial year.

CONTRACTUAL SERVICES $1 S3.,1)5%
Basic telephone fj long distance $600/nonth $ 7,200
Postage- Routine correspondence $300/nonth 540
Certified estimated 15/no 8 $1.25 225
Copy nachine-USAGE ONLY 10,000 copies fi 5.2S 2,500
Printing- Lettersets, envelopes 1,200
~ Forms requirements 2,500
Typewriter rental 5365/no ceee @ : >77,380

Professional fees &services- 210 current backlog of cases

Court system estimates on 188 cases in first 4 months of FY 79

reflects average cost of $525 per case. This provided approxi—
mately 14 hours attorney time.end 2 hours of hearing time before

a Standing Master 1
$110,250

Expert testimony- Rules of Court specifications $50/hr
Assumption: 2 hours per case-. $ 21,000
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" FISCAL IMPACT GUARDIANSHIP Ipage 2

CONTRACTUAL SERVICES:cont

Pbysciatxic or other eval
estimated at 21 of the to

inued

uative testing is arbitrarily
tal caseload. Current costs

vary from $130-%$300 per case. * *
$ 1.260
$151,055
COMMODITIES ’ ¥- 1,7qq
EQUIPMENT $ 2,450
Desk, Executive $ 280.96
Desk, Secy 345.16
Bookcase 3 shelf 81.8%
Legal files
(Z 4 dwr) 349 .54
Chair, Exec 141.01
Chair, Secy 92.72
Calculator 218.47
Transcriber 464 .86
Dictating unit 464 .86
$27419747?
TOTAL PROJECTED FY 80 BUDGET REQUEST SI1Liil

ANTICIPATES 100% federal

funding through existing programs.



FISCAL IMPACT GUARDIANSHIP page 3

As the present caseload in the courts for all guardianship
cases is averaging 45- 50 cases per month statewide, 1t 1is
reasonable to assume the current backlog would more likely
be dealt with over a two year period.

The budgeting alternative would be to provide funding as follows:

FY SO A FY 80 B FY 81(2)
Personal Services $ 54,218 $ 54,218 $ 58,013(1;
Travel 24,300 24,300 26,730
Contractual Sery 151,055 85,430 136,961(3)
Commodoties 1,200 °© 1,200 1,320
Equipment 2,439 2,439 -
Total $233,212 $167,587 $223,024

Funding would be federal funds passed through interagency to
the Court System.

(1) FY SI increase assumes maximum ?$ increase in keeping with
the President > guidelines.

(2) Basic inflation 10* all other costs

. t « L
(3) Assumes 170 cases (50% current backlog plus 65 projected
additional.)

Possible federal funds identified are;
* p

Governor®"s Council Handicapped Q Gifted $50,000

.V' ' L] ,
While :Lt 1s not feasible to i1dentify other specific amounts
It is reasonable to assume certain programs would be appro—
priately billed for such costs, 1ie.

t

Office of Ageing- under requirements for advocacy £
legal services to those over 60.

Foster Care- under protection f, advocacy

Other social services programs



THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

FISCAL NOTE

. REQUEST
Bill/Resolution No. .
Title An Act relating to ouardians and Conservators
Requested by House Judiciary Date 3/26/80

Il. FISCAL DETAIL v
Agency Affected Alaska Court System

Piogram Category Affected Administration oiT~jpstice

BRU, Program, or Subprogram(s) Affected Alaska Court Systenm

(Note: Ifmore than one budget component isaffected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 80 FY 81 «/FY 82 FY 83 FY 84 FY 85
100 PERSONAL SERVICES 242.0 258.9 277.0 296. 4 317.2
200 TRAVEL 20.0 22.0 24.2 26.6 29.3
300 CONTRACTUAL 90.0 99.0 108.9 119.8 131.8
400 COMMODITIES 4.0 4.4 5.0 5.5 6.0
,50 EOUIPMENT 8.0
600 LAND & STRUCTURES
700  GRANTS. CLAIMS. ETC.
TOTAL
364.0 384.3 415.1 448.3 484 .3

FUNDING (Thousands of Dollars)

GENERAL FUND ! 364. 0 384.3 415.1 448.3 484 .3
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS

FULL TIME 8 8 8 8 8
PART TIME
TEMPORARY

M. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

The attached budget was developed at a meeting of all coroner/public
administrators 1in the state. It is based on estimates of the number of
guardianship appointments in each location. These estimates were derived
in part by the Department of Health and Social Services and 1in part by
court personnel.



FISCAL NOTE - HB 572
FY 81 BUDGET
Salary Salary
7/1-12/731/780 1/1-6/30/80
Personal Services
Anchorage:
Guardians 2 @ Range 16 25,584 27,492

Acct. Clerk 1 @ Range 10 8,640 9,384

Fairbanks:

Guardian 1 @ Range 16 14,790 15,840

Acct. Clerk 1 @ Range 10 9,768 10,566
Juneau:

Guardian 1 @ Range 16 12,972 13,847

Acct. Clerk 1 @ Range 10 8,640 9,384

Ketchikan:
Asst. Guardian 1 @ Range 14 11,100 11,970

Benefits: 8 Employees: Health $12,192, ASB $11,582,
Variable $28,311

Total Personal Services

Travel :Quarterly visits to all i1ncapacitated persons

Total

53,076
18,024

30,630
20,334

26,718
18,024

23,070

189,876

52,085

241,961

20,000

Contractual: $4~,000 Ffor contractual guardians & visitors.

$50,000 TfTor Respondent Attorneys
Commodities & Equipment: 8 employees at $1,500

Total Cost

90,000

12,000

$363,961



LETTER OF INTENT

It is the intent of the House Judiciary Committee!
in passing out HB 572 that no additional personnel
be authorized. Therefore, the Committee does not

concur in the personal services section of the

attached fiscal note.



TO: Representative Russ Meekins
House Finance Committee

DATE: April 18, 1980

FROM: Marsha Buck, ChairpersonW laM lukthdc-
Governor®"s Council for the Handicapped and Gifted
600 University Avenue, Fairbanks, Alaska 99701
Phone: 479-6507

RECOMMENDATION REGARDING FISCAL
NOTE FOR CSHB 572

In addition to the $122,000 for travel, contractual, and
commodities approved by the House Judiciary Committee, funds for
the following personnel need to be included:

ANCHORAGE
Attorney 111 Range 22-A
Salary $40,320
Benefits
0 25.5% 10,281
$50,601

Legal Secretary 1 or

Accounting Clerk Range 10-B
Salary $15,564
Benefits
025.5% 3,968
$19,532
TOTAL $70,133
RATIONALE: Personnel are essential in the first year to develop

guardianship policies and procedures, provide assistance to court
administrators in all judicial districts serving as public guardians,
and to serve as public guardian for the approximately 30 individuals
already under the court"s jurisdiction plus an additional 50 to 80
individuals for whom the court system will probably be appointed as
public guardians in F 81. This initial staffing is consistent with
other states which have similar public guardianship stations. With-
out these additional personnel the court system will be unable to
carry out the guardianship responsibilities required in the proposed
CS HB 572.

CC: Representati v/charl ie ParrJ Chairman
House Judiciary-rommittee



FISCAL IMPACT-GUARDIANSHIP

Alternatives for staffing and operations of Office of Public Guardian

A B o

Personal Services

Attorney 111 (R 22) Attorney 111 Admin. Officer 11

Social Worker 111 (R 16) (R19)

or Admin. Assist. (R 16)

Legal Secretary (R 1C or 31) Legal Secy Legal Secy
Travel

quarterly vir ts to wards X 0

visitors X X

location of private guardians X X
Contractual

office operations e X X

attorney fees

Materials/Supplies

office supplies, printing X X
Equipment

office equipment X X

T, T |

Consideration needs to be given to the advantages and cost-savings resulting
from utilization of an attorney to head the office of public guardian. An
attorney could prepare legal forms and develop procedures, file, petitions,

and handle court appearances. Otherwise contracts v/ith private attorneys will
be required. Attorney fees range from f/7ti to $100 per hour. More time would
be. required for private attorneys to do preparation work than in one. attorney
was employed who specialized 1in guardianship matters.



FISCAL IMPACT-GUARDIANSHIP

Prc]iminary Analysis-1979

PERSONAL SERVICES 54,21d
Admin. Officer 11 (R 19) 26,916
Legal Secretary 1 (R 10) .14,323
41,244
FICA-.0613% x 37,228 2,282
PEES .70% 7,300
Her_th Ins.-24m.x 141.32 3,392
54,218
TRAVEL 24,300

Quarterly visits to wards, visitor inquiries estimated 0 5 trips/month

Transportation-225/trip 13,500
Ter Diem-60/day x 3 cays/t:rip In,800
24,300

Assumptions made:

(1) Quarterly visitation requirement would be delegated to public adminis—
trator at the judicial district level.

(2) Length of trip provides concurrent visitation with several wards.

(3) No distinction 1is made in cost for visitor requirements as it 1is
presumed quarterly visitation could not he. fully complied with initially.

CONTRACTUAL SERVICES 151,055
Telephone and tolls 7,200
Postage-correspondence 540

certified mail 0 15/mo 0 1.25 t 225
Copy machine 2,500
Printin_jTetterset, forms, pamphlets 3.700
Typewriter rental 4,380

Professional fees and services If current backlog of cases (210) were
processed by public guardian office using private attorneys.

(Court system estimates on 188 cases in first 4 months ol IT 79 reflect
average cost of $525 per case: 014 hours attorney time, 2 lioip's hearing
time before a Standing Master.)

110,250
Expert testlmony-Rule.! of Court specifications 0 $50/huur 0 2 hours/case
21,000
Psychiatric or other evaluative, testing Is arbitrarily estimated at 2 7.
of total caseload. Current costs vary from $180-300 per case
1,760
151,055
COMMODITIES 1,200
EQUIPMENT 2,400

Exec. Desk,300; Secy desk,345; bookcase,81; le.gai
files (2 4dr) 350; Exec, chair .141* Secy chair, 93;
calculator, 220; transcriber, 465; nictating unit,465.

TOTAL PROJECTED FY 80 BUDGET REQUEST $233,212



Alaska State Legislature

Senate

Business .. ) Pouch V
Judiciary Committee State Capitol
Juneau, Alaska 99811

April 20, 1981

Ms. Louise Rude, Director

Independent Quality of Living
Center

120 E. 3rd Avenue

Anchoraj 9501

Dear Ms,

Thank you for your telegram regarding SB 3.

I agree with your comments on the extremely high fiscal
note attached to the bill. The Judiciary Committee has
referred the bill to the Finance Committee and has re—
quested that committee to evaluate the fiscal request.

Sincerely,

Senator Patrick M. Rodey
Chairman

PMR/ods
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02196 NL ANCHORAGE ALASKA 7504- 14 0402P AST N
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THE INDEPENDENT QUALITY OF LIVING CENTER IS A NEW AGENCY WITH

THE IDEALISTIC GOAL OF ADVOCATING FOR SERVICES WHICH WILL

PROVIDE A MAXIMUM INDEPENDENT QUALITY OF LIFE FOR SEVERELY
DISABLED AND ELDERLY PERSONS. SB3 APPEARS TO US TOBEAR AN
UNUSUALLY HIGH PRICE TAG FOR ASIX MONTH PROGRAM. WERECOGNIZED
THE NEED FOR GUARDIANS FOR THOSE IDENTIFIED NUMBERS WHO ARE IN
NEED OF THIS SERVICE RUT FEEL THE COST SHOULD BE REVISED DOWNWARD.

LOUISE RUDE, DIRECTOR



Alaska State Legislature

Senate

Official Business . ) Pouch V
Judiciary Committee State Capitol
Juneau, Alaska 99811

MEMORANDUM

TO: Senator Don Bennett
Senator Ed Dankworth
Co-Chairmen, Finance Committee

FROM: Senator Pat Rodey
Chairman, Judiciary Committee

DATE: April 13, 1981

SUBJECT: SB 3 "An Act relating to guardians and conservators."

The Judiciary Committee passed SB 3 out on April 3, 1981, after
two heiarings on the bill. Without exception, public testimony
was very supportive of the intent of this measure.

Unfortunately, the committee was unable to ascertain whether
the fiscal note from the Court System accurately reflected the
costs associated with implementation of this legislation.
Therefore, as requested by the committee, | am asking the
Finance Committee to actively investigate the fiscal note
attached to Senate Pill 3 to determine whether these costs are
necessary.

Thank you for your consideration.

PMR/ods



Alaska State Legislature

Senate
Official Business Pouch V

Judiciary Committee State Capitol
Juneau, Alaska 99811

March 31, 1981

Paul E. Turner, Ph.D.

Clinical Psychologist

DirectorClinical Program

Central Peninsula Mental Health
Center

P.0. Box 247

Kenai, Alaska 99611

Dear Dr. Turner:

Thank you for your comments on SB 3.

The Senate Judiciary Committee has held hearings on this
proposed legislation, and will be conducting a teleconference
on Wednesday, April 1. 1 expect to pass this bill from the
committee soon, and will certainly support it on the floor.

Thank you again for your support of this much-needed legis—
lation.

Sincerely,

Patrick M. Rodey
Chairman

PMR/ods



Central Peninsula Mental Health Center

P. 0. BOX 247 « KENAI, ALASKA 9961 1  (907) 283-7301

March 26, 1931

Senator Pat Rodey, Chairman NN

Member of the Senate Judiciary Committee
Pouch V
Juneau, Alaska 99811

Dear Senator Rodey:

This letter is written 1in support of Senate Bi]l 3. I would
like to make serval comments on this proposed guardianship legis—

lation .
I am strongly in favor of the partial guardianship option

this bill affords. Our current state statutes are so broad and
ambiguous, the rights of an individual thought to be incapacitated
could be easily violated. By providing for the partial guardian—

ship option, an individual with a handicap (be it physical or psy-—
chological) 1is able to maintain certain control over his/her life.

I would 1like to inquire as to who will be responsible for determin-—
ing how much an individual can or cannot do for himself/herself.
Will the determination of an individual®"s capabilities be made by

a physician, th« Department of Social Services or the wishes of

the petitioning guardian? I would hope the decision involves the
incapacitated person.

The public administrator®s office is the most logical place—
ment for a public guardian. I would support appropriate in-depth
training involving current public administrators in the event this
office were to be responsible for processing guardianships.

An important aspect of Senate Bill 3 concerns strengthening

court procedures. IT the courts were required to schedule guard-—
ianship hearings within a specific time frame, long waiting per—
iods could be alleviated. I feel it is equally important for the
court to review active guardianship cases on an on-going bases.

One basic reason | see for the requirement of the guardian to file
an annual report is to terminate guardianship appointments if and
when they are no longer necessary. Guardianship orders have proven

to be vague in the past and the concept of partial guardianship ap-—
pointments to be made more specific is similar to a special power
of attorney. There would be no questions as to a guardians author —

ity reqponsibility.



Judiciary Committee
March 26, 1981
Page Two

Once again, | would like to express my support for Senate
Bill 3. This type of legislation has been overdue.

Paul E. Turner, Ph.D.
Clinical Psychologist
Director, Clinical Progranm

PET/vrf
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hoopitol

President

Sister Barbara Haase
Ketchikan General Hospital
Ketchikan

President E'ect
TomMingen

Fairbanks Memorial Hospital
Fairbanka

SccietaryrTreasuier

Ron Pavellas

Alaska Hospital & Medical
Center

Anchorage

immediate Past President
AtCamosso

Providence Hospital
Anchorage
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REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES

March 20, 1981

RECEIVED

MAR 2 5 1901

The Honorable Robert Ziegler
Alaska. State Senate

Pouch V, State Capitol Building
Juneau, Alaska 99811

Dear Senator Ziegler-

The Alaska State Hospital Association wishes to take this
opportunity to indicate its support for Senate Bill 3 relating

to guardians and conservators. The need for the revision of the
law pertaining to guardians and conservators 1is well documented.
Our Association, as well as others, lias been before the legislature
in recent years advocating this measure. We hope that success

will be rcheieved this year.

While we support SB 3, we believe one change should be made which,
we feel, would further protect the rights of a respondent. We
would suggest that under Section 13.26.140 (e) Temporary Guardians,
the duration of a temporary guardenship be limited to 6 months.
This would preclude the possibility of an extended guardianship
under a temporary guise soley because permanent appointment of

a guardian was not pursued.

Thank you for your consideration in this matter.

Sincerel

Is L. Dewitt
Executive Director

DLD/b

cc: Judiciary Committee Members



March 24, ip'8<*— r-t* i
tuc .
Senator Patrick Rodey
Pouch V
Juneau, Alaska 99G11
SUBJECT: SB-3
Dear Senator Rodey:
This is a letter of support for Senate Bill 3. We f el that this
bill will help protest the individual rights of older Alaskans.

Thank you for this opportunity to comment.
Sincerely,

Bristol Bay Native Association, Inc.

Project Director
Bristol Bay Senior Citizens Program



Alaska State Legislature

Senate

Official Business Pouch V

Judiciary Committee state Capitol
Juneau, Alaska 99811

PUBLIC SERVICE ANNOUNCEMENT

THE SENATE JUDICIARY COMMITTEE WILL BE CONDUCTING
TELECONFERENCE HEARINGS WITH ANCHORAGE AND FAIRBANKS
REGARDING SENATE BILL 3 ON WEDNESDAY, APRIL 1, AT 1:30
P.M. PACIFIC STANDARD TIME.

THE BILL IS A COMPREHENSIVE REVISION OF STATUTES
RELATING TO GUARDIANS AND CONSERVATORS FOR INCAPACITATED
PERSONS.

THE COMMITTEE IS INTERESTED IN GENERAL TESTIMONY FROM
INDIVIDUALS OR ORGANIZATIONS INTERESTED IN THE BILL.

FURTHER INFORMATION MAY BE OBTAINED BY CONTACTING
THE SENATE JUDICIARY COMMITTEE, SENATOR PATRICK RODEY,

CHAIRMAN, OR YOUR LOCAL LEGISLATIVE INFORMATION OFFICE.



Alaska State Legislature

Senate

Official Business Pouch V

Judiciary Committee State Capito
Juneau, Alaska 99811

PUBLIC SERVICE ANNOUNCEMENT

THE SENATE JUDICIARY COMMITTEE WILL BE CONDUCTING
TELECONFERENCE HEARINGS WITH ANCHORAGE AND FAIRBANKS
REGARDING SENATE BILL 3 ON WEDNESDAY, APRIL 1, AT 1:30
P.M. PACIFIC STANDARD TIME.

THE BILL IS A COMPREHENSIVE REVISION OF STATUTES
RELATING TO GUARDIANS AND CONSERVATORS FOR INCAPACITATED
PERSONS.

THE COMMITTEE IS INTERESTED IN GENERAL TESTIMONY FROM
INDIVIDUALS OR ORGANIZATIONS INTERESTED IN THE BILL.

FURTHER INFORMATION MAY BE OBTAINED BY CONTACTING
THE SENATE JUDICIARY COMMITTEE, SENATOR PATRICK RODEY,

CHAILMAN, OR YOUR LOCAL LEGISLATIVE INFORMATION OFFICE.
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Nlaska Jiiafe legislature

Senate
Committee on Judiciary Pouch V
State Capitol
Official BuBmeas Juneau, Alaska 99811

March 17, 1981

National Association of Social
Workers, 1Inc. - Alaska Chapter

Box 81079

Fairbanks, Alaska 99708

Attention: Marsha Schneider, Chairperson
Social Action Committee

Dear Ms. Schneider:

Thank you for your letter of March 9, 1981 concerning
guardianship.

The Judiciary Committee will be holding hearings on SB 3,
"An Act relating to guardians and conservators; and
providing for an effective date.”, on Wednesday, March
18, at 1:30 p.m. 1in the Butrovich Committee Room.

I will include your letter in each committee member®s
file as testimony.

Sincerely,

r
( Patrick M. Rodey
Chairman

PMR/ods



ALASKA CHAPTER

NATIONAL ASSOCIATION OF SOCIAL WORKERS, INC.
Box 81079 Fairbanks, Ak. 99708

Senator Pat Rodey

Chairman

Senate Judiciary Committee

Pouch V

Juneau, Ak. 99&H March 9» 1971

Dear Senator Rodey:

The Alaska Chapter of the National Association of Social Worker:,,
recognizes the need for revision of Alaska®s current guardianship
statute. There are ourrently many persons Institutionalized at
Alaska Psychiatric Institute, Harborview, and nursing home
facilities as well as persons living outside these residences

who need legal guardians to assist them with making decisions
concerning personal and financial matters.

NASW supports legislation which provides the following1

(1 ) definitions of persons who are incapacitated and who would
be iIn need of guardianship services.

(2 ) establishes limits on the powers and duties that a guardian
has over his ward.

(3 ) establishes different levels of guardianship that take into
account the ward"s own abilities for decision making.

(4) limits the number of wards that an individual or agency can
act as guardian for.

(s ) allows due process rights and outlines procedures for same,
including the right to counsel, subpoena of witnesses,
be present at the hearing, etc.

(6 ) encourages the ward to make decisions for himself/herself
in whatever area he/she has the capacity to do so.

(7 ) estjablish™a”ruardlans®™”office with the pvrpose of

(b) distributing information on guardianship

(o) providing Incentives for guardians

(d) assisting guardians in the carrying out of their appointments

(e) acts as a guardian in those cases where private guardians
cannot be found

Marsna Scnneia®er, Chairperson
Social Action Committee



Fairbanks Rehabilitation Association, Inc.

805 AIRPORT ROAD - FAIRBANKS. ALASKA 99701
TELEPHONE (207) 456-8901
HOPE CENTER HOPE INDUSTRIES

e . March 11, 1981 . .
William J. Repicci Ivan Fosheim. President

Executive Director Barbara Hochschild, Vice President
Tom Bartlett. Treasurer
Dessa Dimbat. Secretary

Senator Patrick Rodey RECE I VED

Pouch V

Juneau Alaska 99811 MAR 1: ,jl

Dear Senator Rodey:

I am wr"ting to state my support for SB 3, the guardianship bill which is being
reviewed by the Alaska State legislature this session. As the Executive Director
of the Fairbanks Rehabilitation Association which provides a variety of direct
services to the substantially handicapped. I am very aware of the need for this
bill to improve the quality of life of many handicapped persons.

The bill which bases incapacity on functional limitations for self care and allows
for partial guardianship is clearly a further step toward acknowledging and strength-
ening the individual rights of these persons. As a result persons can receive the
protection and guidance needed without being forced to sacrifice other rights which
they are perfectly capable of expressing themselves.

In light of this 1 urge you to support SB 3.

Sincerely,

Wi 11 iam J° Repicci
Executive Director

— tFJ-R/njm
CC: Senator Don Bennett
Senator Charles Parr
Senator George Hohman
Senator Bill Ray
Governor®"s Council on the
Gifted and Handicapped



Alaska Negislature

Senate
Committee on Judiciary Pouch V
State CaEitol
Official Business Juneau, Alaska 99811

March 17, 1981

Ms . Mary Aronson

3080 Glacierwood Drive
Juneau, Alaska 99801
Dear Ms. Aronson:

Eh??ksyou for your letter of March 14 in support of Senate
i .

The Senate Judiciary Committee has scheduled a hearing on
SB 3 for Wednesday, March 18, at 1:30 p.m. Copies of
your letter will be furnished to all committee members
for their consideration of this proposed legislation.

Should you have additional comments or require further
information, please do not hesitate to contact my office.

Sinc<
0 icjsX <6

Chairmann~® 2
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Alaska State Legislature

Senate

Official Business Pouch V

Judiciary Committee State Capitol

Juneau, Alaska 99811

March 23, 1981

Ms. Marsha Schneider

Box 81079

Fairbanks, Alaska 99701

Dear Ms. Schneider:

Thank you for your message concerning SB 3.

The Committee has held one hearing on the bill, and |

expect to pass it from Committee within the next few
weeks.

ick M. Rodey
Chairman

PMR/ods
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Alaska jitate “Negislature

Pouch v
State Caﬁltol
Official Business Juneau, Alaska 99811

March 17, 1981

Mr. Roy Anderson

Coordinator

Alaska Resources for the
Moderately/Severely Impaired

1111 East Dowling Road

Anchorage, Alaska 99502

Dear Mr. Anderson:

Thank you for your comments concerning Senate Bill 3, "An Act
relating to guardians and conservators; and providing for an
effective date."

The Senate Judiciary Commitee will be holding hearings on

SB 3 on Wednesday, March 18, and your letter of support will
be included in each committee member 3 file, and will be made
a part of our permanent file.

Please feel free to contact my office should you have additional
comments or require further information.

Sincerely,

Patrick M. Rodey
Chairman

PMR/ods



SR RPRRRRRES o ReD s

1111 EAST DOWLING ROAD-ANCHORAGE, ALASKA 7~ (tf-PHON E (907) 349-2547

Roy Anderson
march 13, 1981 Coordinator

Serictor Patrick Rodey
Pouch V
Junenu, Alaska 99811

Dear Senator Rodey:

I would like to offer my support for the passage of Senate Bill
#3.

Alaska Resources represents a group of individuals who have been
providirg technical assistance and training services to personnel
working with moderately and severely disabled Alaskans for approximately
ten year-*. During that time we have encountered several individuals
whose quclity of living could have been greatly enhanced if a guardianship
law had been available.

Senar.e Bill #3 establishes a logical sequence of procedures for
the appointment of a guardian for incapacitated individuals. The types
of guardianship, and the limitations of the authority of the individual
guardian are clearly defined so as to protect the rights of, and encourage
the independent participation of the incapacitated person to the best
of his or her ability.

Enacting the procedures which define who can serve as quardian
and the priorities for their selection, as well as establishing the
office of public guardian should assure the availability of competent
services within a reasonable period of time.

The bill also does a good job of defining the guardian/ward
relationship. The guardian is responsible far seeing that services
to the ward are effective in meeting his or her needs, and that the
services are provided in the least restrictive environment.

Senate Bill If3 is a vitally needed piece of legislation. I endorse
the bill, and hope the legislative aody will take this opportunity
to improve the quality of living fo" disabled Alaskans by expeditiously
enacting Senate Bill 3.

S"ncerely,

\ v
v, N v\cs* N
Roy Anderson
Coordinator

X»)US1 wxtrxxix
RA :pit
AN EDUCATION/L. SERVICE AGENCY



NAKOYIA
EALTH CARE CENTER

A Division o( Health Care Services = Alaska, Inc. 276-7203

POUCH 6617 4895 CORDOVA ST. ANCHORAGE, ALASKA 99502

March 16, 1981

Senator Pat Rodey, Ciiairman
Senate Judiciary Committee
Pouch V

Juneau, Alaska 99311

Dear Senator Rodey:

I would li<e to express to you the great need for guardianship
legislation, Senate Bill 3 (SB 3). Nakoyia Health Care Center,
a 216-bed skilled and intermediate care facility in Anchorage,
currently has approximately 100 patients who are incapable of
understanding their rights and are unable to handle their own
personal and financial matters, but who do not have court-
appointed guardians. Obtaining guardianships for these patients
has proven to be an extremely lengthy and complicated process,
currently without adequate controls to protect Liie individual.

SB 3 has several elements which are particularly advantageous
in the long-term-care setting:

1. A lack of persons willing to act as guardians has been
the major reason for the lack of guardians. SB 3 pro-
vides for an "Office of Public Guardian”. Approximately
70 of the 100 patients at Nakoyia in need of guardian-
ship services have no one willing to be a guardian.

The majority of these patients are Medicaid recipients.

2. Frequently, guardianship proceedings take several months
under the current process. This is a particular problem
in a health care facility when authorization is needed
for medical care or surgery. SB 3 includes time limits
so that temporary guardianship hearings will be held
promptly.



Senator Rodey:

March 16,
Page Two

1981

Location and interest ofthe guardian in their ward
has been a frequent problem. SB 3 would help to
alleviate these problems through requiring that a
guardian submit an annual report to the court for
monitoring purposes. SB 3 also places the "Office
of Public Guardian" in the Public Administrator”s
office. This allows forthe guardian tobe fairly
close to those whom s/hemight serve and also allevi-
ates the possibility of conflict of interest.

Thank you for your attention, i would greatly appreciate your
support for quick passage of SB 3. If you need further infor-
mation, please do not hesitate to contact me.

Sincerely yours,

NAKOYIA HEALTH CARE CENTER

Donna M.

Stephens

Administrator / Vice-President

DMS:mlc

Copies to Senator Bill Ray

Senator George Hohman
Senator Charlie Parr
Senator Don Bennett, Vice Chairman



Alaska State Legislature

Senate

Official Business Pouch V

Judiciary Committee State Capitol
Juneau, Alaska 99811

March 23, 1981

Ms. Geri Newton-Alrick

Program Coordinator

Employment and Training
Center of Alaska

2330 Nichols Street

Anchorage, Alaska 99504

Dear Ms. Newton-Alrick:

Thank you for your letter of March 13 in support of SB 3.
The Judiciary Committee had held one hearing on SB 3, and
I expect to pass that bill from the Committee within the

next few weeks.

| shall provide each committee member with a copy of your

letter, and will make it a part of the committee®s permanent
file.

Rodey
Chairman

PMR/ods



EMPLOYMENT &

2339 Nichols St GMPLOVMENhT&

ncnorage, aska

Phone (9907)279-6617 TUNITING
CGNTGR Of
*|oUNLIm

SOUTHCENTRAL REGIONAL RESOURCE CENTER

CLYDE FARRINGTON

March 13, 1981 .
Director

Senator Pat Rhody kto th E D

Pouch V MAR 2 0 1981
Juneau, AK 99811

Dear Senator Rhody,

I would like to urge your support of Senate Bill 3.
There has been a tremendous amount of effort over
the past few years that will hopefully culminate 1in
the passage of this bill. Your support and
consideration is greatly appreciated.

Sincerely,

Geri Newton-Alrick
Program Coordinator

c.c. Senator Don Bennett
Senator Charlie Parr
Senator George Holman
Senator Bill Ray
Laurie Goggins - The Governors Council



CITY OF CORDOVA

Phone: (907) 424-3237 Box 1210 602 Railroad Ave.

or 424-3238
COR D‘%H% SéA 99574
ey Gty

Reply to:

March 19, 1981

Senator Pat Rodey

Pouch V
Juneau, AK 99574

MAR &o 198*

RE: Guardianship Legislation - SB-3

Dear Senator Rodey:

The Cordova Senior Citizen Committee and myself as Project
Director give our support to the SB-3 Guardianship Legislature.

We would appreciate your support of this bill.

Very truly yours,

/1 , 7 c f

Perry D. Lovett
City Manager

ccC: Doris Anderson
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TO: SENATOR PAT RODEY _
CHAIRMAN, SENATE JUDIGIARY COMh1l1TEE

FROM: PUDGE KLEINKAUF, 4281 MACINNES, ANC 99504
(UK 263-1725

PLEASE SEND ME A COPY OF THE FISCAL NOTE FOR SENATE BILL 3.

thank you.



Alaska State Legislature

Senate

Official Business Pouch V

Judiciary Committee state Capitol
Juneau, Alaska 99811

March 24, 1981

Ms. Pudge Kleinkauf

4201 Maclnnes

Anchorage, Alaska 99504

Dear Pudge:

The fiscal note from the Department of Health and Social
Services 1S zero. 111 forward the court system®s fiscal
note when it is submitted next week.

Sincerelvnr </

Kevin K(JBruce
Committee Aide

R ARMIL foib W
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JAYS. HAMMOND, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES - Sox &

VALDEZ 99686

DIVISION OF MENTAL HEALTH 835-4344
| ARBORVIEW DEVELOPMENTAL CENTER

March 9, 1981

RECEIVED

Honorable Senator Patrick Rodey AMAR 1 = ﬁ}ﬂ'
Alaska State Legislature

Pouch "V - Mail Stop 3100

Juneau, Alaska 99811

Re: Senate Bill #3 - Guardianship
Dear Sir:

This is a letter to support positive action on the Senate Bill #3 regarding guardian-
ship for handicapped people. I feel, that I can speak with much authority on this
matter in that | have been dealing with it quite directly at Harborview Developmental
Center, the State facility for the Developmentally Disabled. Currently, over a third
of our population at the facility do not have permanent legal guardians, and this has
been a long standing problem. This has immediate implications in terms of the legal-
ity of their institutionalization and it has been surprising that the State has not
been sued for violating the rights of those individuals. In the recent past months,
there has been at least two (2) examples where the lack of a legal guardian did have
impact on the quality of cart for two (2) individuals, who did not have interested or
responsible family members who could assume guardianship. Non-emergency surgery was
not performed because there was no provision for legally authorizing such surgical
procedures. The provision for the establishment of public guardians in the State
would be of great help to our clientele at the facility in that we have approximately
ten (10) individuals who have no interested or responsible family members. In lieu
of supportive legislation, we have solicited citizens from the City of Valdez to
assume such responsibility, however, realistically looking at the long term expecta-
tion of such an arrangement, a public guardian will be necessary to meet the need of

these special people. In that 1 have worked with this matter quite closely for the
past nine (9) years, | would IMadlaPPy tO answer any questions and/or to provide any
assistance.

Londo

Superintendent

Harborview Developmental Center

0G-F6LH



