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peace or safety” the state may at any time request the court
to hold a hearing to decide 1if the defendant should be
released.

h) The commissioner of health and social services
or his authorized representative shall submit periodic
written reports to the court on the mental condition of a
person committed under this section.

*Section 9, AS 12.45. 090 is amended to add nev; sections (i)
and () as follows:

() An order entered under (¢) or (e) of this section
mav be reviewed bv the court of appeals on appeal brought bv
either f.he defendant or the state within 40 days from the
entrv of the order.

() In this section,

() "mental illness"” means anv mental
condition that increases the propensity of the defendant to
be dangerous to the public or safety, however, it 1is not
required that the mental 1illness be sufficient to exclude
crimina: responsibilitv wunder AS 12.45.080, or that the
mental 1illness presently suffered bv the defendant be the
saino one he suffered at the time of the criminal conduct;

) "dangerous" means a determination
involving both the magnitude of the risk that the defendant
will commit an act threatening the public peace or safety,
as well as the magnitude of the harm that could be exuected

to result from this cc tduct; a finding that a defendant is

10



"dangerous"™ may result from a greo.t risk of relatively
slight harm to persons or property, or may result from a
relatively slight risk of substantial harm to persons or
property.

*Section 10. This act takes effect immediately in

accordance with AS 01 10.070(c)



FIFTH WORK DRAFT FOR
INSANITY DEFENSE AMENDMENTS TO
HCS CS SB 535 (Judiciary) 5-22-82
t:00 PpP.mM.
*Section 1, AS 12.45 is amended by adding a new section to
read:
Sec. 12-45.080, INSANITY EXCLUDING RESPONSIBILITY,

() In a prosecution for a «crime it is an
affirmative defense that when tne defendant engaged 1in the
criminal conduct he was wunable as a result of a mental
disease or defect to appreciate the nature and quality of
his conduct. The defendant has the burden of establishing
the defense bv a preponderance of the evidence.

(b) Evidence of a mental disease or defect that 1is
manifested only bv vrepeated criminal or other antisocial
conduct is not sufficient to establish an affirmative
defense under (a) of this section,

(c) A defendant found unable as aresult of a
mental disease or defect to appreciate the nature and
guality of his conduct shall be considered insane.

*Sect.ion 2, AS 12 .45 . is amended bv adding a new section to
read as- follows:
Sec. 12.45.081, GUILTY BUT MENTALLY ILL,

€)) A defendant who, at the time of the

of a criminal offense, was not insane but was suffering fronm

a mental 1illness, 1is not relieved of criminal responsibility

commission



for his conduct, and may be found "guilty but mentally
il He may not be found "not guilty by reason of
insanity."

(b) For purposes of this section, "mental illness"”
or "mentally 1ill" means a substantial disorder of thought,
mood, or behavior which afflicted a person at the time of
the commission of the offense and which impaired the
person®s judgment, but not to the extent that he was 1insane
under AS 12.45.080.

*Section 3, AS 12.45. is amended to add a new section to
read as follows:
Sec. 12.45.082, FORMOF VERDICT  WHEN AFFIRMATIVE
DEFENSE OF INSANITY IS OFFERED

(@ In all cases in which the defendant raises the
affirmative defense of insanity under AS 12.45.080 the jury
shall find and the verdict shall state whether the defendant
1S

(1) guilty;

() not guilty;

(3 not guilty bv reason of insanity,
(4 guilty but mtntallv 1ill; or

(b) If the case is heard by the court sitting
without a jury, the court shall make the finding established
in (@ of this section,

*Sect.ion 4, AS 12.45.083 1is repealed and reenacted to read:



Section 12.45.093, PROCEDURE UPON VERDICT FINDING OF
GUILTY BUT MENTALLY ILL

(d If a defendant 1is found "guilty but mentally

ill" under AS 12.45.082, the court shall
(:) enter the finding of "guilty but mentally
ill" as part of the judgment; and
() sentence the defendant as provided by law

(b) The Department of Health and Social Services
shall provide mental "_.ealth treatment to a defendant found
"guilty but mentally ill." The treatment must continue
until the defendant no longer suffers from a mental disease
or defect that causes him to be dangerous to the public
peace or safety. Subject to subsections (c) and (d) , the
department shall determine the course of treatment.

(c) If treatment terminates under subsection (b) ,
the defendant shall be required to serve the remainder of
his sentence.

(d) A de endant receiving treatment under
subsection (b) shall not be released on furlough or parole.

(e) The Commissioner of Health and Social Services”
shall file a petition under AS 47.30.700 for a screening
investigation to determine the need for further treatment of
the defendant under the ~civil commitment Jlaws upon the
completion of his sentence if:

€D less than 30 davs remain before the end of the

defendant™s sentence;



(:) the defendant 1is still receiving treatment wunder
subsection (b); and

(3) the Commissioner has good cause to believe that the
defendant 1is suffering from a mental illness and as a
result 1is gravely disabled or 1likely to cause serious
harm to himself or others.

(F) Nothing in this section limits the discretion
of the court to order, or cf the Department of Health and
Social Services to provide psychiatrically indicated
treatment for a defendant who 1is not adjudged "guilty but
mentally ill.

(g For purposes of this section, except for
subsection (e) , "mental illness” or "mentally ill" means a
disorder of thought, mood, or behavior which substantially
afflicted a person at the time of the commission of the
offense and which impaired that oerson®s judgment, but not
to the extent that he was insane under AS 12.45.080.

(h) For the purposes of subsection (e), "mental
illness” has the meaning ascrived to it in AS 47.30.915
12y .

*Sectiori 5. AS 12.45 is amended by adding a new section to
read:

Sec. 12.45.084 PROCEDURE UPON VERDICT OF NOT GUILTY,
(c) The District Attorney shall, within 24 hours, file a
petition under AS 47.30.700 for a screening investigation of

a defendant to determine the need Tfor treatment of that



individual under the civil commitment laws if:
(1) the defendant:
(i) has been found "not guilty"™ under
AS 12.45.082;and
(ii) the verdict has not been based upon a
finding that the defendant did not have a

culpable mental state under AS 12.45.085;

and;
(2) the District Attorney has good cause to believe
that the defendant is suffering from a mental 1illness
and as a result is gravely disabled or likely to cause
serious harm to himself or others

() In this section, "mental illness"™ has the meaning

ascribed to it in AS 47.30.915 (12).
*Section s . AS 12.45.085 is amended to read:

Sec. 12.45.085 MENTAL ILLNESS NEGATING CULPABLE MENTAL
STATE. (@) Evidence that the defendant suffered from a
mental illness is admissible whenever it 1is relevant to
prove that the defendant did or did not have a culpable
mental state which 1is an element of the crime. However,
evidence of mental 1illness which tends to negate a culpable
mental state is not admissible unless the defendant, within
10 days of entering his plea, or at such later time as the
court may for good cause permit, Ffiles a written notice of

his intent to rely on that defense.



(b) When the trier of fact finds that all other
elements of the crime have been proved but, as a result of a
mental illness, there 1is a reasonable doubt as to the
existence of a culpable mental state which 1is an element of
the crinme, it shall enter a verdict so specifying. A
defendant acquitted under this subsection, and not found
guilty of a lesser included offense, shall automatically be
considered as if he had been acquitted under AS 12.45.080.
The defendant is then subject to the provisions of
AS 12.45.090.

(c) If a verdict of not guilty is reached under (b) of
this section, the trier of fact shall also consider whether
the defendant 1is guilty of any lesser included offense. If
the defendant 1is convicted of a lesser included offense, the

defendant shall be sentenced for that offense and shall

automatically be considered guiltv but mental.lv ill under
AS 12 .45,081 . Upon coniDletion of a sentence for a lesser
included offense, a hearing shall be held under

AS 12.45.090(c) to determine the necessity of further
commitment of the defendant, based on the acquittal for the
greater charge under (b) of this section. IT the defendant
is committed wunder AS 12. 45.090(c), he .is subject to the
provisions of AS 12.45.090(d)(1).

(d) As wused in this section, "mental illness" has the

meaning ascribed to it in AS 12.45.081.



*Section 7. AS 12.45.087 1is amended to read as follows:

Sec. 12.45.087 PSYCHIATRIC EXAMINATION. () If a
defendant has filed a notice of intention to rely on the
defense of insanity under AS 12.45.080 [MENTAL DISEASE OR
DEFECT EXCLUDING RESPONSIBILITY] or there 1is reason to doubt
his fitness to proceed, or there is reason to believe that
insanity or mental illness [MENTAL DISEASE OR DEFECT OF THE
DEFENDANT] will otherwise become an 1issue 1in the cause, the
court shall appoint at least [ONE] two Qualified
psychiatrists; or forensic psychologist”® certified by the
american board of forensic psychology, [OR SHALL REQUEST THE
SUPERINTENDENT OF THE ALASKA PSYCHIATRIC INSTITUTE T0
DESIGNATE AT LEAST ONE QUALIFIED PSYCHIATRIST, WHICH
DESIGNATION MAY BE OR INCLUDE HIMSELF,] to examine and
report upon the mental <condition of the defendant. The
psychiatrists nay be assisted bv psvchologists of their
choosing. If the defendant has filed notice under
AS 12.45.090(a) the report shall consider whether the
defendant can still be committed under AS 12.45.090. The
court may order the defendant to be committed to a [HOSPITAL
OR OTHER SUITABLE] secure facility for the purpose of the
examination for not more than 60 davs or such Jlonger period
as the court determines to be necessary for the purpose and
may direct that a qualified psychiatrist retained bv the
defendant be permitted to witness and participate in the

examination.



() In an examination under (@ of this section, any
method may be employed which is accepted by the medical
profession for the examination of those alleged to be
suffering from mental disease or defect.

(c) The report of an examination under (@) of this
section, shall include the following:

(1) a description of the nature of the examination;

(:) a diagnosis of the mental condition of the defendant;

€)) if the defendant suffers from a mental disease or
defect, an opinion as to his capacity to understand the
proceedings against him and to assist in his own defense;

(4) if a notice of intention to rely on the defense of
insanity [IRRESPONSIBILITY] has been filed, an opinion as to
the extent, if any, to which the capacity of the defendant
to appreciate the nature and gualitv [WRONGFULNESS] of his
conduct [OR TO CONFORM HIS CONDUCT TO THE REQUIREMENTS OF
LAW] was impaired at the time of the criminal conduct
charged? and

©) if directed by the court, an opinion as to the
capacity of the defendant to have a particular state c_ mind
which is an element of the offense charged.

(d If the examination under (@) cf this section cannot be
conducted bv reason of the unwillingness of the defendant to
participate in it, the report shall so state and shall

include, if possible, an opinion as to whether the



unwillingness of the defendant was the result of mental
disease or defect.

() The report of the examination wunder (@) of this
section shall be filed with the clerk of the court, who
shall cause copies to be delivered to the district attorney
and to counsel for the defendant.

() For purposes of this section, "mental illness" or
"mentally ill" means a substantial disorder of thought,
mood, or behavior which afflicted a person at the time of
the commission of the offense and which imparied the
person®s judgment, but not to the extent that he was 1insane
under AS 12.45.080.

*Section s, AS 12.45.090 (@) (b) are repealed and reenacted

to read:

Sec. 12.45.090. PROCEDURE AFTER RAISING DEFENSE OF
INSANITY. (a) At the time the defendant files notice to
raise the affirmative defense of insanity under

AS 12.45.080, he shall also file notice as to whether, if
found "not guilty by reason of insanity”, he will assert
that he 1is; not presently suffering from any mental 1illness
that <causes him to be dangerous to the public peace or
safety.

() If the defendant 1is found not %
reason of insanity” under AS 12.45.080, and he has not filed

the notice required under (@ of this section, the court



shall immediately commit him to  the custody of the
commissioner of Health and Social Services.
*Section 9, 12.45.090 (¢) - (h) are amended as follows:

(c) If the defendant is found not guilty by reason
of 1insanity under AS 12.45.080 |[MENTAL DISEASE OR DEFECT AS
EXCLUDING RESPONSIBILITY] and he has filed the notice
required under (@ of this section, a hearing shall be held
immediately after a verdict [IS RETURNED] of "not guiltv by
reason of 1insanity", to determine the necessity of further
commitment. That hearing sha..l be hel< before the court
sitting witn]OUT] the same jury, unless the criminal trial
was without a jury. [THE SAME TRIER OF FACT AS THE
UNDERLYING CHARGE, BUT IF A JURY WAS THE TRIER OF FACT, THE
HEARING SHALL BE HELD BEFORE A JURY OF SIX DRAWN FROM THE
ORIGINAL JURY IN ACCORDANCE WITH RULES ADOPTED BY THE
SUPREME COURT]. At the hearing, the defendant has the
burden of pro* .ng by clear and convincing [A PREPONDERANCE
OF THE] evidence that he 1is not presently suffering from anv
mental illness [DISEASE OR DEFECT] that <causes him to be
dangerous to the public. If the court or jJury determines
that the defendant has failed to meet his burden of proof,
the court shall order the defendant committed to the custody
of the commissioner of health and social services. The
verdict shall be unanimous.

(@ A Nendant committed under (b) or (c¢) of this

section shall be . .d in custody for a period of time not to

10



exceed the maximum term of imprisonment for the crime for
which the defendant was acquitted under AS" [12.45.083]
12.45.082(a)(@) or until the insanity [MENTAL DISEASE] is
cured or [THE DEFECT IS] <corrected as determined at a
hearing under (e) of this section.

(e) A defendant committed under (b) or (¢) of this
section may have the need for his continued
[HOSPITALIZATION] <commitment under this section determined
or redetermined by the court sitting with[OUT] a jury of
twelve under a petition filed in the superior court at
intervals beginning no sooner than a year [SIX MONTHS] from
his initial commitment”® and yearly thereafter. The burden
and standard of proof at a hearing under this subsection 1is
the same as at a hearing under ©)
of this section and the verdict shall be unanimous. [EXCEPT
THAT THE DEFENDANT IS NOT ENTITLED TO A JURY UNLESS HE FILES
A MOTION FOR A JURY NO LATER THAN 15 DAYS EEFORE THE DATE
SET FOR THE HEARING] - A copy of all petitions for release
shall be served on the attorney general at Juneau, Alaska.
A copy shall also be served upon the attorney of record, if
he is not the attorney general, who represented the state or
a municipality at  the time the defendant was first
committed.

() Continued commitment Tfollowing expiration of

the maximum term of imprisonment for the crime for which the

11



defendant was acquitted under AS [12.45.083] 12.45.082(a) (3
is governed by the standards pertaining to civil commitments
as set out in AS 47.30.735.

(@) A person committed under this section may not
be released during the term of commitment except upon court
order following a hearing 1in accordance with (¢) of this
section. On the grounds that the defendant has been cured
of any (THE) mental illness (DISE/.SE OR DEFECT) that would
cause him to oe (AND IS NO LONGER) dangerous to the public
peace or safety”™ the state may at any time request the court
to hold a hearing to decide if the defendant should be
released.

(h) The commissioner of health and social services
or his authorized representative shall submit periodic
written reports to the court on the mental condition of a
person committed under this section.

*Section 10, AS 12.45.090 is amended to add new sections (i)
and () as follows:

(i) An order entered under (¢) or (¢) of tnis section
mav be reviewed bv the court of appeals on appeal brought bv
either the defendant or the state within 40 davs from the
entry of the o-der.

(i) In this section,

) "mental illness" means anv mental
condition that increases the propensity of the defendant to

be dangerous to the public or safetv, however, it is not

12



required that the mental 1illness be sufficient to exclude
criminal responsibility wunder AS 12.45.080, or that the
mental 1illness presently suffered by the defendant be the
same one he suffered at the time of the criminal conduct;
) "dangerous" means a determination
involving both the magnitude of the risk that the defendant
will commit an act threatening the public peace or safety,
as well as the magnitude of the harm that could he expected
to result from this conduct; a finding that a defendant 1is
"dangerous" may vresult from a great risk of relatively

slight harm to personsor property, or mav result from a

relatively slight risk of substantial harm to persons or
property.
*Section 11. This act takes effect immediately in

accordance with AS 01.10.070(c)
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SIXTH WORK DRAFT FOR
INSANITY DEFENSE AMENDMENTS TO
HCS CS SB 535 (Judiciary) 5-25-82
t1:00 P-Mm.
=Section 1, AS 12.45 1is amended by adding a new section to
read:
Sec. 12.45.080, INSANITY EXCLUDING RESPONSIBILITY,

() In a prosecution for a crime it is an
affirmative defense that when the defendant engaged 1in the
criminal conduct he was wunable as a result of a mental
disease or defect to appreciate the nature and qualitv of
his conduct. The affirmative defense defined in this
subsection <cannot be vraised unless the defendant files a
written notice of his intent to relv on the defense within
10 days of entering his plea, or at such later time as the
court may for good <cause permit. The defendant has the
burden of establishing the defense bv a preponderance of the
evidence.

(b) Evidence of a mental disease or defect that 1is
manifested onlv bv repeated criminal or other antisocial
conduct is not sufficient to establish an affirmative
defense unde ® (a) of this section,

(c) A defendant found wunable as a result of a
mental disease or defect to appreciate the nature and
gualitv of his conduct shall be considered insane.

() The affirmative defense established i

subsection (@) shall be known as "insanity."



() In this section, "mental disease or defect”
means a disorder of thought or mood which substantially
impairs judgment, behavior, capacity to recognize reality.,
orability to <cope with theordinary demands of life.
"Mental disease or defect” also includes mental retardation,
which means a significantly below average general
intellectual functioning which impairs a person®s ability to
adapt to or cope with the ordinary demands of life.
¢Section 2, AS 12.45. is amended by adding a new section to
read as follows:

Ser. 12.45.081, GUILTY BUT MENTALLY 1ILL,

() A defendant who, at the time of the commission
of a criminal offense was not insane but lacked, as a result
of a mental disease or defect the substantial capacity
either to appreciate the wronqfulness of his conduct to the
requirements of 1law shall be considered "mentally 1illI_" A
defendant found "mentally 1ill"™ shall not be relieved of
criminal responsibility for his conduct and mav be found
"guiltv but mentally ill." He mav not be found "not guiltyv
by reason of insanity."

() In this section, "mental disease or defect"”
means a disorder of thought or mood which substantially
impairs judgment, behavior, capacity to recognize realitv,
or ability to cope with the ordinary demands of life.

"Mental disease or defect"” also includes mental retardation,



which means a significantly below average general

intellectual functioning which impairs a person®"s ability to

adapt to or cope with the ordinary demands of life.

*Section 3, AS 12.45. is amended to add a new section to

read as follows:

Sec. 12. 45. 082 , FORM OF VERDICT WHEN AFFIRMATIVE
DEFENSE OF INSANITY IS OFFERED
(@ In all cases in which the defendant raises the
affirmative defense of insanity under AS 12.45.080 the juryv
shall find and the verdict shall state whether the defendant
is:
() guilty;
() not guilty;
(3) not guilty by reason of insanity,
(4) guilty but mentally 1ill; or
() If the case 1is heard by the <court sitting
without a jury, the court shall make 1ihe finding established
in (@ of this section,

*Section 4, AS 12.45.083 is repealed and reenacted to read:
Section 12.45.083, PROCEDURE UPON VERDICT FINDING OF
GUILTY BUT MENTALLY 1ILL

() If a defendant 1is found "quiltv but

ill" under AS 12.45.082, the court shall

(1) enter the finding of "guiltv butmentally
ill" as part of the judgment; and

(2 ) sentence the defendant as provided by law

mentall)



(b) The Department of Health and Social Services
shall provide mental health treatment to a defendant found
"guilty but mentally 1ill." The treatment must continue
until the defendant no Jlonger suffers from a mental disease
or defect that <causes him to be dangerous to the public
peace or safety. Subject tosubsections (¢c) and (d) , the
department shall determine the course of treatment.

(c) If treatment terminates under subsection (b) ,
the defendant shall be required to serve the remainder of
his sentence.

(d A defendant receiving treatment under
subsection (b) shall not be released on furlough, work
release, or parole.

() The Commissioner of Health and Social Services
shall file a petition wunder AS 47.30.700 for a screening
investigation to determine the need for further treatment of
the defendant wunder the civil commitment laws upon the
completion of his sentence if:

(1) 1less than 30 davs remain before the end of the
defendant®s sentence;

(:) the defendant 1is still receivingtreatment wunder
subsection (b); and

(3) the Commissioner has good cause to believe that the
defendant is suffering from a mental 1illness and as a
result 1is gravelv disabled or likely to cause serious

harm to himself or others.



() Nothing 1in this section limits the ciscratio:
of the court to order, or of the Department of Health a
Social Services to provide psvchiatrically indicated
treatment efor a defendant who 1is not adjudged "guilty but
mentally ill."

(@ In this section, "mental disease or defect”
means a disorder of thought or mood which substantially
impairs judgment, behavior, <capacity to recognize reality,
or ability to cope with the ordinary demands of life.
"Mentrl disease or defect" also includes mental retardation,
which means a significantly. below average general
intellectual functioning which impairs a person®s abilitv to
adapt to or cope with the ordinary demands of life.

(h) For the purposes of subsection (e) , "mental
illness” has the meanincr ascribed to it in AS 47.30.91?
(12) .
¢Section 5. AS 12.45 is amended by adding a new section to
read:

Sec. 12.45.084 PROCEDURE UPON VERDICT OF NOT GUILTY,
(@) The District Attorney shall, within 24 hours, file a
petition under AS 47.30.700 for a screening investigation of
a defendant to determine the need for treatment of that
individual under the civil commitment laws if:
(:) the defendant:
() has been found "not guilty"™ wunder

AS 12.45.082;and



(ii) the verdict has not been based upon a
finding that the defendant did not have a

culpable mental state under AS 12.45.085;

and;
(2) the District Attornev hasgood cause to bel"-_ve
that the defendant is suffering from a mental 1illness
and as a result is gravelv disabled or likely to cause
serious harm to himself or others

(®)] In this section, "mental illness™ has the meaning

ascribed to it in AS 47.30.915 (12).
ASection s . AS 12.45.085 1is amended to read:

bee. 12.45.085 MENTAL ILLNESS NEGATING CULPABLE MENTAL
STATE. (a) Evidence that the defendant suffered from a
mental disease or defect is admissible whenever it is
relevant tn urove that the defendant did or did not have a
culpable mental state which 1is an element of the crinme.
However, evidence of mental disease or defect which tends to
negate a culpable mental state 1is not admissible unless the
defendant, within 10 days of entering his plea, or at such
later time as the court may for good cause permit, riles a
written notice of his Intent to rely on that defense.

(b) When the trier of fact finds that all other
elements of the crime have been proved but, as a result of a
mental disease or defect, there 1is a reasonable doubt as to
the existence of a culpable mental state which 1is an element

of the crime, it shall enter a verdict so specifying. A



defendant acquittedunder this subsection, and not found
cuiitv of a lesser included offense, shall automatically be
considered as if he had been acquitted under AS 12.45. 080.
The defendant is then subject to the provisions of
AS 12.45.0090.

(©) If a verdict of not guiltv is reached under
this section, the trier of fact shall also consider whether
the defendant is guiltv of anv lesser included offense. If
the defendant 1is convicted of a lesser included offense, the
defendant shall be sentenced for that offense and shall
automatacallv be considered guiltv but mentallv ill wunder
AS 12.4D.081. Upon completion of a sentence for a lesser
included offense, a hearing shall be held under
AS 12.45.090(c) to determine the necessity of further
commitment of the defendant, based on the acquitual for the
greater charge under (b) of this section. IT the defendant
is committed under AS 12.45.090(c), he 1is subject to the
provisions of AS 12.45.090 (d) (g9) .

ANSection 7. AS 12.45.087 is amended to read as Tfollows:

Sec. "12. 45.087 PSYCHIATRICEXAMINATION. () If a
defendant has filed a notice of 1intention to rely on the
defense of insanity under AS 12.45.080 [MENTAL DISEASE OR
DEFECT EXCLUDING RESPONSIBILITY) or there 1is reason to doubt
his fitness to proceed, or there is reason to believe that
mental disease or defect of the defendant will otherwise

become an 1issue in the cause, the court shall appoint at



least [ONE] two qualified psychiatrists or forensic
psychologists certified by the american board of forensic
psychology, [OR SHALL REQUEST THE SUPERINTENDENT OF THE
ALASKA PSYCHIATRIC INSTITUTE TO DESIGNATE -AT LEAST ONE
QUALIFIED PSYCHIATRIST, WHICH DESIGNATION MAY BE OR INCLUDE
HIMSELF,] to examine and report upon the mental condition of
the defendant. The psvchiatr?sts may be assisted by
psychologists of their choosing. |If the defendant has filed
notice under AS 12.45.090(a) the report shall consider
whether the defendant can still be committed under
AS 12. 45.090. The ~court may order the defendant to be
committed to a [HOSPITAL OR OTHER SUITABLE] secure facility
for the purpose of the examination for not more than 60 days
or such longer period as the court determines to be
necessary for the purpose and may direct that a qualified
psychiatrist retained bv the defendant be permitted to
witness and participate 1in the examination.

() In an examination under fa) of this section, anv
method may be employed which 1is accepted by the medical
profession for the examination of those alleged to be
suffering from mental disease or defect.

(c) The report of an examination under () of this
section, shall 1include the following:

(:) a description of the nature of the examination;

(:) a diagnosis of the mencal condition of the defendant;



(3 if the defendant suffers from a mental disease or
defejt, an opinion as to his capacity to wunderstand the
proceedings against him and to assist in his own defense;

(49 if a notice of intention to relv on the defense of
insanity [IRRESPONSIBILITY] has been filed, an opinion as to
the extent, if any, to which the capacity of the defendant
to appreciate the nature and quality [WRONGFULNESS] of his
conduct [OR TO CONFORM HIS CONDUCT TO THE REQUIREMENTS OF
LAW] was impaired at the time of the criminal conduct
charged; and

) if directed by the cour.t, an opinion as to the
capacity of the defendant to have a particular state of mind
which 1is an element of the offense charged.

(d If the examination under (a) of this section cannot be
conducted by reason of the unwillingness of the defendant to
participate in it, the report shall so state and shall
include, if possible, an opinion as tc whether the
unwillingness of the defendant was the result of mental
disease or defect.

(e) The report of the examination under (@A) of this
section shall be filed with the <clerk of the court, who
shall cause copies to be delivered to the district attorney
and to counsel for the defendant.

*Section s , AS 12.45.090 (a) (b are repealed and

reenacted to read:



Sec. 12.45.090. PROCEDURE AFTER RAISING DEFENSE OF
INSANITY. () At the time the defendant files notice to
raise the affirmative defense of insanity under
AS 12. 45. 080, he shall also file notice as to whether, if
found "not guilty by reason of insanity”, he will assert
that he 1is not presently suffering from anv mertal illness
that causes him to be dangerous to the public peace or
safety.

() If the defendant is found not "guilty by
reason of insanity"” under AS 12.45.080, and he has not filed
the notice required under (a) "of this section, the court
shall immediately commit him to the custodv of the:
commissioner of Health and Social Services.
¢Section 9, 12.45.090 (¢) - (h) are amended as follows:

(c) If the defendant is found not guilty by reason
of insanity under AS 12.45.080 |[MENTAL DISEASE OR DEFECT AS
EXCLUDING RESPONSIBILITY] and he has filed the notice
required under (@) of this section, a hearing shall be held
immediately after a verdict [IS RETURNED] of "not quiltv bv
reason of 1insanity"”, to determine the necessity of further
commitment. Thar hearing shall be held before the court
sitting with[OUT] the same jury, unless the criminal trial
was without a jury. [THE SAME TRIER OF FACT AS THE
UNDERLYING CHARGE, FDT IF A JURY WAS THE TRIER OF FACT, THE
HEARING SHALL BE HELD BEFORE A JURY OF SIX DRAW-1 FROM THE

ORIGINAL JURY IN ACCORDANCE WITH RULES ADOPTED BY THE

10



SOoPREME COURT] . At the hearing, the defendant has the
burden of proving by clear and convincing J[A. PREPONDERANCE
OF THE] evidence that he 1is not presently suffering from any
mental illness [DISEASE OR DEFECT] that <causes him to be
dangerous to the public. If the court or jJjury determines
that the defendant has failed to meet his burden of proof,
the court shall order the defendant committed to the custody
of the commissioner of health and social services. The
verdict shall bt= unanimous.

(d) A defendant committed under (b) or (c) of this
section shall be held in custody for a period of time not to
exceeu the maximum term of 1imprisonment for the crime Tfor
whichthe defendant wasacquitted wunder AS [12.45.083]
12.45.082(a)(@) or until the 1insanity [MENTAL DISEASE] is
cured or [THE DEFECT IS] corrected as determined at a
hearing under (e) of this section.

(e) A defendant committed under (h) or (c¢) of this
section may have the need for his continued
[HOSPITALIZATION] commitment wunder this section determined
or redetermined by the court sitting with[OUT] a jurv of
twelve under a petition filed 1in the superior court at
intervals beginning no sooner than a vear [SIX MONTHS] from
his initial commitment” and yearly thereafter. The burden
and standard of proof at a hearing under this subsection 1is
the same as at a hearing under (©)

of this section and the verdict shall be unanimous. [EXCEPT

11



THAT THE DEFENDANT IS NOT ENTITLED TO A JURY UNLESS HE FILES
A MOTION FOR A JURY NO LATER THAN 15 DAYS EEFORE THE DATE
SET FOR THE HEARING] . A. copy of all petitions for release
shall be served on the attorney general at Juneau, Alaska.
A copy shall also be served upon the attorney of record, if
he is not the attorney general, who represented the state or
a municipality at  the time the defendant was first
committed.

(f) Continued commitment following expiration of
the maximum term of imprisonment for the crime fof which the
defendant was acquitted under AS [12,45.083] 12.45.082 (a) (3)
is governed by the standards pertaining to civil commitments
as set out in AS 47.30.735.

() A person committed under this section mav not
be released during the term of commitment except upon court
order following a hearing 1in accordance with (¢) of this
section. On the grounds that the defendant has been cured
of any (THE) mental 1illness (DISEASE OP DEFECT) that would
cause him to be (AND 1S NO LONGER) dangerous to the public
peace or "safety® the state may at any time request the court
to hold a hearing to decide 1if the defendant should be
released.

(h) The commissioner of health and social services
or his authorized representative shall submit periodic
written reports to the court on the mental condition of a

person committed under this section.



¢Section 10, AS 12.45.090 is amended to add new sections (1)
and () as follows:

©O) An order entered under (¢) or (e) of this section
may be reviewed by the court of appeals on appeal brought bv
either the defendant or the state witnin 40 davs from the
entry of the order.

() In this section,

(€H) "mental illness"” means anv mental
condition that increases the propensity of the defendant to
be dangerous to the public or safety, however, it 1is not
required that the mental 1illne;s be sufficient to exclude
criminal responsibility wunder AS 12.45.080, or that the
mental illness present]v suffered by the defendant be the
same one no suffered at the time of the criminal conduct;

(@) "dangerous" means a determination
involving both the magnitude of the risk that the defendant
will commit an act threatening the public peace or safety,
as well as the magnitude of the harm that could be expected
to result from this conduct; a finding that a defendant i.s
"dangerous" nia® result from a great risk of relatively
slight harm to persons or property, or mav vresult from a
relatively slight rjsk of substantial harm to persons or
property.
¢Section 11 This act takes effect immediately in

accordance with AS 01.10.070(c)
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SEVENTH WORK DRAFT FOR
INSANITY DEFENSE AMENDMENTS TO
HCS 0S SE 535 (Judiciary) 5-26-82
11:00 o.m.
ANSection 1, AS 12.45 is amended by adding a new section to
read:
Sec. 12.45.080, INSANITY EXCLUDING RESPONSIBILITY,

() In a prosecution for a Crime it is an
affirmative defense tr.at when the defendant engaged 1in the
criminal conduct he was wunable as a result of a mental
disease or defect to appreciate the nature and quality of
his conduct. The affirmative defense defined in this
subsection cannot be raised unless the defendant files a
written notice of his intent to rely on the defense within
10 days of entering his plea, or at such later time as the
court may for good <cause permit. The defendant has the
burden of establishing the defense bv a pjf£6ponderance of the
evidence.

(b) Evidence of a mental disease or defect that is
manifested onlv by repeated criminal or other antisocial
conduct is not sufficient to establish an affirmative
defense under (a) of this section,

(c) A defendant found wunable as a result of a
mental disease or defect to appreciate the nature and
quality of his conduct shall be considered 1insane.

(@ The affirmative defense established in

subsection (@) shall be known as "insanity."



(e) In this section, "mental disease
means a disorder of thought or mood which substantiallyv
impairs judgment, behavior, capacity to recognize reality,
or ability to cope with the ordinary demands of life.
"Mental disease or defect” also includes mental retardation,
which means a significantly below average general
intellectual functioning which 1impairs; a person®s ability to
adapt to or cope with the ordinary demands of life.

*Section 2, AS 12.45. is amended by adding a new section to
read as follows:
Sec. 12.45.081, GUILTY BUT MENTALLY ILL,

(@ In all cases in which the defendant raises the
affirmative defense of "insanity"” under AS 12.45.080, the
defendant may be found "yuilty but mentally 1ill" if the
mental disease or defect which afflicted him does not rise
to the level of "insanity"™ under AS 12.45.080. A defendant
who, at the time of the commissiorylfof a criminal offense was
not insane but lacked, as a result of a mental disease or
defect the substantial capacity either to appreciate the
wrongfulness of his conduct to the requirements of law shall
be considered "mentallv ill." A defendant found "mentally
ill"™ shall not be relieved of criminal vresponsibility for
his conduct.

() In this section, "mental disease or defect"”

has the meaning ascribed to it in AS 12.45.080.

defect”



NSection 3, AS 12.45. is amended to add a new section to
read as follows:
Sec. 12.45.082, FORM OF VERDICT WHEN AFFIRMATIVE
DEFENSE OF INSANITY IS OFFERED
(d In all cases in which the defendant raises the
affirmative defense of insanity under AS 12.45.080 the jury
shall find and the verdict shall state whether the defendant
is:
(1) guilty;
(2) not guilty;
(3) not guilty by reason of insanity,
(4) guilty butmentally ill; or
(b) If the case 1is heard by the court sitting
without a jury, the court shc.,.1 make the finding established
in (@ of this section,

*Section 4, AS 12.45.083 1is repealed and reenacted to read:
Section 12.45.083, PROCEDURE UPON VERDICT FINDING OF
GUILTY BUT MENTALLY ILL

(d If a defendant 1is found "guilty but mentally

ill" under AS12.45.082, the court shall

(1) enter the finding of "guilty but mentally
ill" as part of the judgment; and
(2) sentence the defendant as provided by law
(b) The Department of Health and Social Services
shall provide mental health treatment to a defendant Tfound

"guilty but mentally ill. The treatment must continue



until the defendant no longer suffers from a mental disease
or defect that <causes him to be dangerous to the public
peace or safety. Subject tosubsections (¢) and (d) , the
department shall determine the course of treatment.

(c) If treatment terminates under subsection (b) ,
the defendant shall be required to ser”? the 1iemaindet of
his sentence.

(d) A defendant receiving treatment under
subsection (b) shall not be released on furlough, work
release, or parole.

(e) The Commissioner of Health and Social Services
shall Ffile a petition under AS 47.30.700 for a screening
investigation to determine the need for further treatment of
the defendant under the <civil commitment laws wupon the
completion of his sentence if:

(1) less than 30 days remain before the end of the
defendant®s sentence;

(2) the defendant is/ still receivingtreatment wunder
subsection (b); and

(3) the Commissioner has good cause to believe that the
defendant 1is suffering from a mental 1illness and as a
result 1is gravely disabled or likely to cause serious
harm to himself or others.

() Nothing 1in this section limits the discretion

of the ~court to order, or of the Department of Health and



Social Services to provide psychiatricallyv indicated
treatment for a defendant who 1is not adjudged "guiltv but
mentally ill."
(90 In this section, "mental disease or defect”
has the meaning ascribed to it in AS 12.45.080.
(h) For the purposes of subsection (e) , "mental
illness” has the meaning ascribed to it 1in AS 47.30.915
12y .
*Section 5. AS 12.45 is amended by adding a new section to
read:
Sec. 12.45.084 PROCEDURE®" UPON VERDICT OF NOT GUILTY,
(@ The District Attorney shall, within 24 hours, file a
petition under AS 47.30.700 for a screening investigation of
a defendant to determine the need for treatmer.c of that
individual under the civil commitment laws if:
(1) the defendant:
(i) has been found "not guilty"™ under
AS 12.457082;and
(ii) the verdict has not been based upon a
finding that the defendant did not have a
culpable mental state under AS 12.45.085;
and;
(2) the District Attorney has good cause to believe
that the defendant 1is suffering from a mental illness
and as a result is gravelv disabled or likely to cause

serious harm to himself or others



(b In this section, "mental illness"” has the meaning
ascribed to it in AS 47.30.915 (12).

*Section 6. AS 12.45.0851is repealed and re-enacted to
read:

Sec. 12.45.085 POST-CONVICTION DETERMINATION OF MENTAL
ILLNESS.

(a) In cases in which the defendant does not raise the
affirmative defense of 1insanity under AS "2.45.080 and is
convicted of a crinme, the defendant, the prosecuting
attorney, or the court on its own motion may raise the issue
of whether the defendant 1is guilty but mentally ill. A
hearing must be held on this 1issue at or before the
sentencing hearing. At the hearing the court shall
determine whether the defendant has been shovm to be guiltv
but mentally ill by a preponderance of the evidence
presented at the hearing and any evidence relevant to the
issue that “as presented at trial.

() If a court finds that a defendant 1is guilty but
mentally ill as part of the 1i1udgment. The ~court shall
sentence the defendant as provided by law.

©) A defendant determined to be guiltv but mentally
ill under this section is subiect to the provisions of
AS 12.45.083(b) - (h) .

(d) A defendant convicted of a crime is guilty but
mentallvill if, when he engaged 1in the criminal conduct, he

lacked, as a resultof a mental disease or defect the



substantial capacity either to appreciate the wrongfulness

of his conduct or to conform his conduct to the requirements

of law.

(e) In this section "mental disease or defect”" has the
meaning ascribed to it in AS 12.45.080.

*Section 7. AS 12.45.085 is amended to read:

Sec. 12.45.085 MEN7AL ILLNESS NEGATING CULPABLE MENTAL
STATE. () Evidence that the defendant suffered from a
mental disease or defect 1is admissible whenever it is
relevant to prove that the defendant did or did not have a
culpable mental state which 1is an element of the «crime.
However, evidence of mental disease or defect which tends to
negate a culpable mental state is not admissible unless the
defendant, within 10 days of entering his plea, or at such
later time as the court may for good cause permit, Tfiles a
written notice of his intent to rely on that defense.

() When the trier of fact finds that all other

elements of the crime have been proved but, as a result of a
mental disease or defect, there is a reasonable doubt as to
the existence of a culpable mental state which 1is an element
of the crime, it shall enter a verdict so specifying. A
defendant acquitted under this subsection, and not found
guilty of a lessor included offense, shall automatically be
considered as if he had been acquitted under AS 12.45.080.
The defendant is then subject to the provisions of

AS 12.45.090.



(©) If a verdict of not guilty is reached under
this section, the trier of fact shall also consider whether
the defendant is guilty of any lesser included offense. If
the defendant is convicted of a lesser included offense, the
defendant shall be sentenced for that offense and shall
automatically be considered guilty but mentally 1ill under
AS 12.45.081. Upon completion of a sentence for a lesser
included offense, a hearing shall be held under
AS In.45.090 (c) to determine the necessity of further
commitment of the defendant, based on the acquittal for the
greater charge under (b) of this section. If the defendant
is committed under AS 12.45.090(c), he is subject to the
provisions of AS 12.45.090 (d) ()-

*S (Ction 8. AS 12.45.087 1is amended to read as follows:

Sec. 12.45.087 PSYCHIATRIC EXAMINATION. (a) If a
defendant has filed a notice of intention to rely on the
defense of insanity under AS 12.45.080 |[MENTAL DISEASE OR
DEFECT EXCLUDING RESPONSIBILITY] or there is reason to doubt
his fitness to proceed, or there 1is reason to believe that
mental disease or defect of the defendant will otherwise
become an 1issue 1in the <cause, the court shall appoint at
least [ONE] two qualified psychiatrists or forensic
psychologists certified by the american board of forensic
psychology, [OR SHALL REQUEST THE SUPERINTENDENT OF THE
ALASKA PSYCHIATRIC INSTITUTE TO DESIGNATE AT LEAST ONE

QUALIFIED PSYCHIATRIST, WHICH DESIGNATION MAY BE OR INCLUDE

(b)

of



HIMSELF,] to examine and report upon the mental condition of
the defendant. The psychiatrists mav be assisted by
psychologists of their choosing. |If the defendant has filed
notice under AS 12.45.090(a) the report shall consider
whether the defendant can still be committed under
AS 12.45.090. The court may order the defendant to be
committed to a [HOSPITAL OR OTHER SUITABLE] secure facility
for the purpose of the examination for not more than 60 days
or such longer period as the court determines to be
necessary for the purpose and may direct that a qualified
psychiatrist retained by the defendant be permitted to
witness and participate in the examination.

() In an examination wunder (@ of this section, any
method may be employed which is accepted bv the medical
profession for the examination of those alleged to be
suffering from mental disease or defect.

(c) The report of an examination under (d of this
seccion, shall include the following:

(1) a description of the nature of the examination;

(2) a diagnosis of the mental condition of the defendant;

(3 if the defendant suffers from a mental disease or
defect, an opinion as to his capacity to understand the
proceedings against him and to assist in his own defense;

(4) if a notice of 1intention to rely on the defense of
insanity [IIRRESPONSIBILITY] has been filed, an opinion as to

the extent, if any, to which the capacity of the defendant



to appreciate the nature and quality [WRONGFULNESS] of his
conduct [OR TO CONFORM HIS CONDUCT TO THE REQUIREMENTS OF
LAW] was impaired at the tine of the criminal <conduct
charged; and

(5) if directed by the court, an opinion as to the
capacity of the defendant to have a particular state of mind
which is an element of the offense charged.

(d If the examination under (@) of tnis section cannot be
conducted by reason of the unwillingness of the defendant to
participate 1in it, the vreport shall so state and shall
include, if possible, an opinion as to whether the
unwillingness of the defendant was the result of mental
disease or defect.

() The report of the examination under (a) of this
section shall be filed with the clerk of the court, who
shall cause copies to be delivered to the district attorney
and to counsel for the defendant.

*Section 9, AS 12. 45.090 €) ) are repealed and

reenacted to read:

Sec. 12.45.090. PROCEDURE AFTER RAISING DEFENSE OF
IT SANITY. (a) At the time the defendant files notice to
raise the affirmative defense of insanity under

AS 12.45.080, he shall also file notice as to whether, if

found "not guilty by reason of insanitv", he will assert
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that he 1is not presently suffering from any mental 1illness
that causes him to be dangerous to the public peace or
safety.

() If the defendant 1is found not “"guilty by
reason of insanity" under AS 12.45.080, and he has not filed
the notice required under (@) of this section, the court
shall immediately commit him to the custody of the
commissioner of Health and Social Services.

*Section 10, 12.45.090 () - () are amended as follows:

(c) If the defendant is found not guilty by reason
of insanity under AS 12.45.080 [MENTAL DISEASE OR DEFECT AS
EXCLUDING RESPONSIBILITY] anc he has filed thenotice
required under (@) of this section, a hearing shall be held
immediately after a verdict [IS RETURNED] of "not guiltv by
reason of 1insanity"”, to determine the necessity of further
commitment. That hearing shall be held before the court
sitting with[OUT] the same jury, unless the criminal trial
was without a jury. [THE SAME TRIER OF FACT AS THE
UNDERLYING CHARGE, BUT IF A JURY WAS THE TRIER OF FACT, THE
HEARING SHALL BE HELD BEFORE A JURY OF SIX DRAWN FROM THE
ORIGINAL JURY IN ACCORDANCE WITH RULES ADOPTED BY THE
SUPREME COURT]. At the hearing, the defendant has the
burden of proving by clear anc convincing [A PREPONDERANCE
OF THE] evidence that he is not presently suffering from any
mental illness [DISEASE OR DEFECT] that causes him to be

dangerous to the public. If the court or jJury determines



that the defendant has failed to meet his burden of proof,
the court shall order the defendant committed to the custody
of the commissioner of health and social services. The
verdict shall be unanimous.

(d A defendant committed under (b) or (c) of this
section shall be held in custody for a period of time not to
exceed the maximum term of 1imprisonment for the crime for
which the defendant was acquitted wunder AS [12.45.083]
12.45.082 (@) (3 or until [THE MENTAL DISEASE IS CURED OR THE
DEFECT CORRECTED] the defendant is not presently suffering
from any mental 1illness that causes him to be dangerous to
the public as determined at a hearing under (e) of this
section.

(e) A defendant committed under (b) or (c) of this
section may have the need for his continued
[HOSPITALIZATION] <commitment under this section determined
or redetermined by the court sitting with[OUT] a jury of
twelve under a petition filed 1in the superior court at
intervals beginning no sooner than a year [SIX MONTHS] from
his 1initial commitment® and yearly thereafter. The burden
and standard of proof at a hearing under this subsection 1is
the same as at a hearing under ©)
of this section and the verdict shall be unanimous. [EXCEPT
THAT THE DEFENDANT IS NOT ENTITLED TO A JURY UNLESS HE FILES
A MOTION FOR A JURY NO LATER THAN 15 DAYS P"*"ORE THE DATE

SET FOR THE HEARING], A copy of all petitions for release
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shall be served on the attorney general at Juneau, Alaska.
A copy shall also be served upon the attorney of record, 1if
he is not the attorney general, who represented the state or
a municipality at the time the defendant was first
committed.

() Continued commitment TFfollowing expiration of
the maximum term of imprisonment for the crime for which the
defendant was acquitted under AS [12.45.083] 12.45.082 (a) (3
is governed by the standards pertaining to civil commitments
as set out in AS 47.30.735.

(@) A person committed under this section may not
be released during the term of commitment except upon court
order following a hearing in accordance with (¢) of this
section. On the grounds that the defendant has been cured
of any (THE) mental illness (DISEASE OR DEFECT) that would
cause him to be (AND IS NO LONGER) dangerous to the public
peace or safety”™ the state may at any time request the court
to hold a hearing to decide if the defendant should be
released.

(h) The commissioner of health and social services
or his authorized representative shall submit periodic
written reports to the court on the mental condition of a
person committed under this section.

*Section 11, AS 12.45.090 is amended to add new sections (i)

and (j) as follows:
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() An order entered under (¢c) or (e) of this section
may be reviewed by the court of appeals on appeal brought bv
either the defendant or the state within 40 days from the
entry of the order.

(J) In this section,

) "mental illness"” means any mental
condition that increases the propensity of the defendant to
be dangerous to the public or safety, however, it 1is not
required that the mental illness be sufficient to exclude
criminal responsibility under AS 12.45.080, or that the
mental illness presently suffered bv the defendant be the
same one he suffered at the time of the criminal conduct;

) "dangerous" means a determination
involving both the magnitude of the risk that the defendant
will commit an act threatening the public peace or safety,
as well as the magnitude of the harm that could be expected
to result from this conduct; a finding that a defendant is
"dangerous"™ mav result from a greet risk of relatively
slight harm to persons or property, or mav result from a
relatively slight risk of substantial harm to persons or
property.

*Section 12. This act takes effect immediately in

accordance with AS 01.10.070(c)
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FINAL WORK DRAFT FOR
INSANITY DEFENSE AMENDMENTS TO
HCS CS SB 535 (Judiciary)
*Secti.on 1, AS 12.45 is amended by adding a new section to
read:
Sec. 12.45.081, INSANITY EXCLUDING RESPONSIBILITY,

() In a prosecution for a crime it 1is an
affirmative defense that when the defendant engag "d in the
criminal conduct he was unable as a result of a mental
disease or defect to appreciate the nature and quality of
his conduct. The defendant has the burden of establishing
the defense by a preponderance of the evidence.

(b) Evidence of a mental disease or defect that 1is
manifested only bv repeated criminal or other antisocial
conduct is not sufficient to establish an affirmative
defense under (@) of this section,

(c) A defendant found wunable as a result of a
mental disease or defect to appreciate the nature and
quality of his conduct shall be considered insane.

*Section 2, AS12.45 1is amended by adding a new section to
read as follows:
Sec. 12.45.082, GUILTY BUT MENTALLY ILL,

() A defendant who, at the time of the

of a criminal offense-, was not insane but was suffering from

a mental 1illness, 1is not relieved of criminal responsibility

commission



for his <conduct, and may be found "guilty but mentally
il He may not be found "not guilty by reason of
insanity.”

() For purposes of this section, "mental illness”
or "mentally 1ill" means a sulLitantial disorder of thought,
mood, or behavior which afflicted a person at the time of
the commission of the offense and which impaired the
person®s judgment, but not to the extent that he was 1insane
under AS 12.45.081.
¢Section 3, AS 12.45.083, is repealed and reenacted to read
as follows:

Sec. 12.45.083, FORM OF VERDICT WHEN AFFIRMATIVE
DEFENSE OF INSANITY IS OFFERED

(@ In all cases in which the defendant raises the
affirmative defense of insanity under AS 12.45.082 the jurv
shall find and the verdict shall state whether the defendant
is:

() guilty;

(:) not guiltyv;

(3 not guiltv bv reason of insanity; or
(4 guilty but mentally ill,

(b) If the case 1is heard bv the court sitting
without a 1iury, the court shall make the finding established
in (&) of this section,
¢Section 4, AS 12.45, is amended by adding a new section to

read:



Section 12.45.084, PROCEDURE UPON VERDICT FINDING OF
GUILTY BUT MENTALLY ILL

(d If a defendant 1is found "guilty but mentally

ill" under AS 12.45.083, the court shall
(:) enter the finding of "guilty “ut mentally
ill" as part of the -judgment; and
(:) sentence the defendant as provided bv law

(b) The Department of Health and Social Services
shall provide mental health treatment to a defendant found
"guilty but mentally 1ill." The treatment must continue
until the defendant no longer suffers from a mental disease
or defect that causes him to be dangerous to the public
peace or safetv, or until his sentence is completed,
whichever occurs first. The department shall determine une
course of treatment. Wher treatment terminates under this
subsection the defendant shall be required to serve the
remainder of his sentence. This subsection does not
authorize the department to hold a defendant in custody
except as provided by the sentence imposed.

(c) Nothing in this section limits the discretion
of the court to recommend, or of the Department of Health
and Social Services to provide psychiatricullv indicated
treatment for a defendant who 1is not adjudged "guilty but
mentally ill."

(d) For ourposes of this section, "mental 1illness”

or "mentally 1ill" means a disorder of thought, mood, or



behavior which substantially afflicted a person at the time
of the commission of the offense and which impaired that
person"s judgment, but not to the extent that he was 1insane
under AS 12.45.081.

*Section 5. AS 12.45_.u87 is amended to read as follows:

Sec. 12.45.087 PSYCHIATRIC EXAMINATION. () If a
defendant has filed a notice of intentionto rely on the
defense of insanity [MENTAL DISEASE OR DEFECT EXCLUDING
RESPONSIBILITY] or there 1is reason to doubt his Tfitness to
proceed, or there 1is reason to believe that insanity or
mental 1illness |[MENTAL DISEASE OR DEFECT OF THE DEFENDANT]
will otherwise become an issue in the cause, the court shall
appoint at least [ONEI two disinterested qualified
psychiatrists; or forensic psychologist”® certified by the
amcrican board of forensic psychology, [OR SHALL REQUEST THE
SUPERINTENDENT OF THE ALASKA PSYCHIATRIC INSTITUTE TO
DESIGNATE AT LEAST ONE QUALIFIED PSYCHIATRIST, WHICH
DESIGNATION MAY BE OR INCLUDE HIMSELF,] to examine and
report wupon the mental condition of the defendant. The
psychiatrists may be assisted by psychologists of their
choosing. If the defendant has filed notice under
AS 12.45.090(a) the report shall consider whether the
defendant can still be committed under AS 12.45.090. The
court may order the d; "Andant to be committed to a hospital
or other suitable facility for the purpose of the

examination for not more than 60 days or such longer period



as the court determines to be necessary for the purpose and
may direct that a qualified psychiatrist retained bv the
defendant be permitted to witness and participate 1in the
examination.

() In an examination wunder (a) of this section, any
method mav be employed which 1is accepted bv the medical
profession for the examination of those alleged to be
suffering from mental disease or defect.

(c) The report of an examination under () of this
section, shall include the following:

(:) a description of the nature of the examination;

(:) a diagnosis of the mental condition of the defendant;

(€) if the defendant suffers from a mental disease or
defect, an opinion as to his capacity to wunderstand the
proceedings against him and to assist in his own defense;

(4) if a notice of intention to rely on the defense of
.insanity [IRRESPONSIBILITY! has been filed, anopinion as to
the extent, 1if any, to Hiich the capacity of thedefendant
to appreciate the nature and quality |[WRONGFULNESS 1 of his
conduct [FR TO CONFORM HIS CONDUCT TO THE REQUIREMENTS OF
LAW] was impaired at. the time of the <criminal conduct
charged; and

©) if di.rected by the court, an opinion as to the
capacity of the defendant to have a particular state of mind

which 1is an element of the offense charged.



(d) If the examination under (@) of this section cannot be
conducted by reason of the unv/i:: inaness of the defendant to
participate 1in 1it, the report shall so state and shall
include, if possible, an opinion as to whether the
unwillingness of the defendant was the vresult of mental
disease or dei- zt.

(e) The report of the -examination wunder (@ of this
section shall be filed with the clerk of the court, who
shall cause copies to be delivered to the district attorney
and to counsel for the defendant.

*Section s, AS 12.45.090 (@) (b) are repealed and reenacted

to read:

Sec. 12.45.090. PROCEDURE AFTER RAISING DEFENSE OF
INSANITY. (a) At the time the defendant files notice to
raise the affirmative defense of insanity under

AS 12.45.081 , he shall also file notice as to whether, if
found "not guilty bv reason of insanity”, he will assert
that he 1is not presently suffering from any mental 1illness
that causes him to be dangerous to the public peace or
safety.

() IT the defendant 1is found not
reason of insanity" under AS 12.45.081, and he has not filed
the notice required under (@) of this section, the court
shall immediately commit him to the custody of the

commissioner of Health and Social Services.

"guiltv

bv



¢Section 7, 12.45.090 () - (h) are amended as follows:

(c) If the defendant is found not guilty by reason
of insanity under AS 12.45.081 [MENTAL DISEASE OR DEFECT AS
EXCLUDING RESPONSIBILITY! and he has filed the notice
required under (@) of this section, a hearing shall be held
immediately after a verdict of "not guiltv by reason of
insanity”™, to determine the necessity of further commitment.
That hearing shall be held before the court sitting
with[OUT] the same jury, unless the <criminal trial was
without a jury. [THE SAME TRIER OF FACT AS THE UNDERLYING
CHARGE, BUT IF A JURY WAS THE TRIER OF FACT, THE HEARING
SHALL BE HELD BEFORE A JURY OF SIX DRAWN FROM THE ORIGINAL
JURY IN ACCORDANCE WITH RULES ADOPTED BY THE SUPREME COURT].
At the hearing, the defendant has the burden of proving by
clear and convincing [A PREPONDERANCE OF THEl evidenc®"- that
he is not presently suffering from anv mental illness
[DISEASE OR DEFECTI that causes him to be dangerous tio the
public. IT the court or jury determines that the defendant
has failed to meet his burden of proof, the court shall
order the defendant committed to the custody of the
commissioner of health nnd social services. The verdict
shall be unanimous.

(d) A defendant committed under (b) or (c¢) of this

section shall be held in custody for a period of time not to



exceed the maximum term of imprisonment Tfor the crime for
which the defendant was acquitted under AS 12.45.083(a)(3)
or until the insanity [MENTAL DISEASE] is <cured or [THE
DEFECT 1IS] corrected as determined at a hearing under (e) of
this section.

(e) A defendant committed under (b) or (c) of this
section mav have the need for his continued hospitalization
determined or redetermined by the court sitting with[OUT] a
iurv of twelve under a petition filed in the superior court
at intervals beginning no sooner than a year [SIX MONTHS]
from his initial commitment, and vyearly thereafter. The
burden and standard of proof at a hearing under this
subsection 1is the same as at a hearing under (¢) of this
section and the verdict shall be unanimous. [EXCEPT THAT
THE DEFENDANT IS NOT ENTITLED TO A JURY UNLESS HE FILES A
MOTION FOR A JURY NO LATER THAN 15 DAYS BEFORE THE DATE SET
FOR THE HEARING]. A copv of all petitions for release shall
be served on the attorney general at Juneau, Alaska. A copy
shall also be served upon the attorney of record, if he is
not the attorney general, who represented the state or a
municipality at the time the defendant was Tfirst committed.

() Continued commitment TFfollowing expiration of
the maximum term of imprisonment for the crime for which the
defendant was acquitted under AS 12.45.083(A)(3) 1is governed
by the standards pertain.ing to civil commitments as set out

in AS 47.30.735.



() A person committed under this section may not
be released during the term of commitment except upon court
order following a hearing 1in accordance with (¢) of this
section. On the grounds that the defendant has been cured
of any (THE) mental illness (DISEASE OR DEFECT) that would
cause him to be (AND IS NO LONGER) dangerous to the public
peace or safety” the state may at any time request the court
to hold a hearing to decide 1if the defendant should be
released.

(h) The commissioner of health and social services
or his authorized representative shall submit periodic
written reports to the court on the mental condition of a
person committed under this section.

*Section s, AS 12.45.090 1is amended to add new sections (i)
and (j) as follows:

(i) An order entered under (¢) or (e) of this section
mav be reviewed bv the court of appeals on appeal brought bv
either the defendant or the _.tate within 40 days from the
entrv of the order.

(i) In this section,

(1) "mental illness"” means anv mental
condition that increases the propensity of the defendant to
be dangerous to the public or safety, however, it 1is not

required that the mental 1illness be sufficient to exclude



criminal responsibility wunder AS 11.81.635, or that the
mental 1illness presently suffered by the defendant be the
same one he suffered at the time of the criminal conduct;
) "dangerous" means a
involving both the magnitude of the risk that the defendant
will commit an act threatening the public peace or safety,
as well as the magnitude of the harm that could be expected
to result from this conduct; a finding that a defendant is
"dangerous" mav result from a great risk of relatively
slight harm to persons or property, or may result from a
relatively slight risk of substantial harm to persons or
property.
*Section 9. This act takes effect immediately in accordance

with AS 01.10.070(c)
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ohn W. Hinckley Jr. is every family's
J nightmare come to life. He is the child

whodrifts of Tinto private hells ofdepres-
sion, despair nnd finally irrevocable disas-
ter, leaving his parents only the bitterness of
"perhaps,” the futility of "if only.” He was
raised in a home where success came nntu-
rally and opportunity lay ready for the ask-
ing. He lacked nothing that carried a price
tag. But he had no friends. He imagined a
lover, then wandered into fantasies about a
movie star he could barely talk to, let alone
impress. This was the picture that emerged
last week as Hinckley’s lawyers began the
painful task oftrying to convince ajury thnt
he should not be held responsible for shoot-
ing the President of the United States.

‘flic case against Hinckley is as clear an
example of attempted murder as any jury
will ever sec on videotape. Bereft of any
alibis, his lawyers have chosen to advance
what has been called the defense of last
resort: insanity. They face heavy odds, for
they must lead thejury offive m enand seven
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women tosuppress thcevidence they can see
and accept the evidence ofHinckley's invisi-
ble psyche. The lawyers don’t dispute that
Hinckley planned the attack, bought special
bullets, tracked the President und fired from
a shooter’s crouch. But he couldn’t help it,
they insist, forhe wasresponding only to the
driving forces ofadiseased mind.

Denounced: It is not a propitious time to
be making their plea. For even as Hinckley
sits stolidly in Room 19 of Washington’s
Federal District Court, the insanity defense
itselfison trial across the nation. Wha'. onre
wus routinely regarded as a stan Jard p-rt of
any civilized legal system is now denounced
in Congress und many state legislatures.
One state, ldaho, has abolished the defense
completely. Bills in two dozen other states
would replace it with unew plea—guilty but
mentally ill.

The surprise is that the insanity defense
has withstood most ofthe withering atutcks.
The criticism of the last decade been
constant, pointed, but often contradictory.

IlluBtration lor Newsweek by Frank Morris

Plea on Trial

Amongthechargcs: thatitspurscrimc, frees
criminals, relies too much on expens, holds
psychiatrists up to ridicule, sends trouble-
makers to hospitals and defies definition.
Some even charge thnt it hurts the defend-
ants it spares. "The defense is comforting to
ourconscience but notto the accused," says
University of Chicago law Prof. Norval
Morris. The defendant ends up with a dou-
blestigma—he’sbud and lie’s mad.

In fact, defendants seldom use the defense
and rarely succeed. Some ofthe most publi-
cized killers ofour time have tried one form
or another of the plcu—Jack Ruby, Sirhnn
Sirhan, John Wayne Gucy (who murdered
33 young boys in Chicago)—but they all
failed. "Son of Sam” David Berkowitz,
Charles Manson, Mark David Chapman—
all colloquially "certifiable"—never even
raised itat trial. In all, according to a nation-
al study, only ubout 3,100 persons held in
mental hospitalsin 1978 had been acquitted
ofcrimeson apleaofinsanity.

The struggle is actuully a profound con-



opcr testifies about hisformer patient

tlict over principle. Juries are caper to pro-
tect their com munities from people who arc
dangerous, for whatever reason. But legal
scholars say that criminals must have TS
IEA "a guilty mind"; that in order to be
punished, they must have intended to break
the luw. If conduct is all that counts, the
scholars argue, then the 5-yenr-old who
.queezes the trigger of his father’s pistol can
X guilty of murder.' The insanity defense is
he exception that proves the rule,” says
Man Stone, a psychiatris* who teaches at
Harvard Law School. “It ucmon. trutes thnt
ill other criminals have free will, the ability
o choose between good and evil.”

Kick in *hc PanU: Pleading insnn.ty is far
stsier than proving it. Hinckley's hwyers
nust do more than show thnt he was a
listurbed young man. They must convince
he jurors, in the language of the law, that
tis mental illness was so severe that he
'lacked substantial capacity to appreciate”
he wrongfulness of his acts and could no
onger control his own conduct. That incx-
ict standard forces the lawyers to lead the
urors though an exploration of liinckley's
roublcd mind. The def use relied on three
iveting witnesses last week to begin filling
n the deta Is. Dr. William T. Carpenter, a
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University of Maryland psychiatrist, chart-
ed Hinckley’s evolution from teen-age fail-
ure to "process schizophrenic.” Dr. John J.
Hopper, a private psychiatrist who treated
the family, described the failure of his pre-
scribed kick-in-the-pants program of ther-
apy. And Hinckley’s father, weeping open-
ly, tried to explain how a national tragedy
had sprung, in his view, from a family that
turned its back on a troubled son.

The testimony focused on the six months
leading up to the shooting During this peri-
od, the defense contends, Hinckley ap-
peared outwardly the ne’er-do-well son ofa
prosperous family, when in fact his person-
ality was collapsing. The lawyers argue that
Hinckley’s .Jness had been hidden even
from Hopper, the Evergreen, Colo., psychi-
atrist his parents insisted he see. Last week
Hopper told thejury that he sized Hinckley
up asarather "typical” socially underdevel-
oped young man who exaggerated his “ob-

sessions” and other mental problems.

Dr ring bis seven hours on the witness
stand, | ""opcrseemed to be under almost
as much s tspicion as his former patient.
Not only did his diagnosis seem rather
casual in retrospect, but also, the defense
lawyers insisted, badly flawed, consider-
ing athree-page autobiography Hinckley
wrote for the doctor in November 1980.
In it he described the period from mid-
September to mid October us "a month
of unparalleled emotional exhaustion.
My mind was on the breaking point the
whole time. A relationship | hud
dreamed about went absolutely no-
where. My disillusionment with EVEKY-
thing was complete.” (Hinckley was
referring tc a full trip to Yule University

where he approached actress Jodie Foster,
then a freshman. She rebuffed hisadvances.)
Elsewhere in his essay, Hinckley told the
doctor, "1 have remained so inacti.e and
reclusive over the past 5years | have man-
aged to remove myselffrom the real world."

‘Plan” Under questioning by defense
lawyer Gregory B. Craig. Hopper conceded
what is now obvious— that he did not show
“as much concern [for John) as we all real-
ize now that we should have." lie persuaded
the elder Hincklcys to deal with their son in
a firm fashion. When they considered hospi-
talizing John in mid-December to cure his
suspected dependence on Valium, Hopper
talked them out of it. John, he said, would
become a "mental cripple.”" Instead, Hop-
per and the Hincklcys formulated a "plan”
to force the youth out ofthe house by March
30—as it happens, the day he shot Reagan.

Hinckley's purents, particularly his fa-
ther, clung to Hopper’s regimen. Hut it
never seemed to work. When John quit a
handyman’s job ufter only a few days of
work in February 1981, he simrly dis-
appeared. The next time his parents heard
from him was in the early-morning hours
of March 6. He called from New York,
incoherent, broke and hungry, begging
for a ticket home. Hopper advised them
to let John stew a day in New York

first. They followed '.he doctor’s advice.

Last week John Hinckley Sr. told the jury
that forcing his son out of the house was the
"greater.t mistake” of his life. Testifying
after the psychiatrist, he described his last
scene with John when his son flew back to
Denver from New York on March 7. “On
the way to the airport, | prayed that we were
doing the right thing,” Hinckley began.
“His mother couldn’t go with me. She
couldn’tbring herselfto do it." He found his
son in bad shape. "He was dazed, wiped out.
Hecould hardly walkfrom the plane.” They
talked in a waiting room. "1 told him how
disappointed I was in him, how he had let us
down, h< whe had not followed the plan we
had all agreed on, how he left us with no
choice but not to take him back again." He
handed his son a couple of hundred dollars
and suggested he stopata YMCA.

Atthat point the elder Hinckley, an erect,
self-made man, had trouble speaking. "OK,
you’re on your own. Do whatever you
want,"” were his final words to John. "In
looking back on that I’m sure that was the
greatest mistake ofmy life. I am the cause of
John's tragedy. We forced him out at a time

It has been controversial
foryears, and now

the case ofJohn
Hinckley Jr. may
fundamentally alter it.

when he just couldn't cope | wish to God
thut 1 could trade places with him right
now." Hinckley began weeping quietly into
his handkerchief. His wife was led out of the
courtroom sobbing John Jr. snt rigidly at
the defense table and showed no emotion.
Despite the strong impact of Hinckley’s
testimony, it was fodder for the prosecu-
tion. On cross-examination he conceded
that he had never heard his son complain
about voices in his head or disorientation. If
John was so disturbed the prosecution im-
plicitly asked, why had no one close to hint
seen it? For an answer, thedefensc turned to
its expert on schizophrenia, psychiatrist
Carpci er. He told the jury that beneath
Hinckley’s demeanor of placid fuilure lay a
taldron of fantasies und obsessions thut
robbed him of his power to reason.
Carpenter, who has interviewed tiie de-
fendant for 45 houra sine: the shooting,
traced John's problems back to his adoles-
cence. As atcen-uger, Carpenter said, John
began an irreversible withdrawal. He had
110 friends. Music consumed his youth, yet
he always played alone in his room. (His
parents heard him perform for the first time
last week when lawyers played a tape of a
love song he recorded for Foster.) Atcollege
he invented a girlfriend as a ploy to get more
money from home. Later, Carpenter said,
"she became real to him.” She wus also an

57
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Stalking a President: Hinckley waitsfo r Reagan outside the Washington Hilton

article of faith for the elder Hinckleys; they
didn’t leam she was a ruse until after their
son’s arrest.

By 1979, Carpenter said, Hinckley could
barely separate reality from his own delu-
sions. With no friends, a deteriorating rela-
tionship al home nnd no strong sense of
identity, he latched on to the characters in
the movie "Taxi Driver." He begun collect-
ing guns like the film’s protagonist, Travis
Bicklc. And he became obsessed with Fos-
ter, who played the role of a 12-ycar-old
prostitute Bicklc rescued in n spasm of vio-
lence. He spent the summer of 1980 "de-
spairing and depressed" until he hntched a
plan to meet Foster. He told his parents he
was enrolling in a writing course at Yale.
They gave hu». $3,600 and he headed for
New Haven nnd his "magical and extraordi-
nary union." What he found instead was a
teen-age celebrity who politely brusncd him
otr. In a tape recording ofone phone conver-
sation played for the jury lust week, Foster
tried to explain why they couldn’t meet. “I
can’tcarry on these conversations with peo-
ple 1don’t know. It's dangerous, and it’sjust
notdone, und it's not fair, und it’srude."

Replied Hinckley: "Well, I'm not dan-
gerous. | promise you thut."

'Fantasy World” Getting nowhere with
Foster, Hinckley reverted to the Bicklc
character. He bought more guns. He trav-
eledthe country and took target practice. He
began stalking Jimmy Qtrter, and once lie
even (lew to New York looking for young
prostitutes who needed help. Hinckley, said
Carpenter, spent only u few minutes ofeach
duy dealing with reality. The rest ofthe time
he was "in his fantasy world ... There
wasn't an incoherence in his thinking, but
there were the innei dictates from his inner
world that were guiding him."

Hinckley p- riodically appeared in Colo-
rado for sessions with therapist Hopper.

Carpenter said the two were "worlds
apart." Hinckley did not level with Hopper
because the psychiatrist was also treating
his parents. At the same time, Hinckley was
dropping tantalizing hints that Hopper
failed to pursue.

The slide toward madness, Carpenter
said, was now precipitous. When Mark Da-
vid Chupman killed Hinckley's idol, John
Lennon, Hinckley identified with both
men. One verse he wrote at the time began:
“Inside this mind of mine 1 commit first*
page murder. 1think of words that would
alter history ... This mind of mine doesn’t
mind much of anything unless it comes to
mind that I'm out of my mind,"

On New Year’s Hve he recorded u "mes-
sage to the woiid" that the jury heard lust
week. "It's gonna be insanity if | even make
it through the first few days ... Anything
that 1might do in 1981 would be solely for

Jodie Foster’s sake. And | mean that sin-
cerely. I wanna make some kind of state-
ment or something on her behalf... All I
want her to know is that | love her. | don’t
want to hurt her or anything. | can’t hurt
anybody, really. I’'m such acoward, really."

When his parents cut him off in early
March, Carpenter says, John lost his “last
important links with the real world.” He
checked into a Denver motel as J. Travis.
He entertained notions of a mass slaughter
atYale, or hijacking aplaneand demanding
Foster as the ransom. Then he took a bus to
Washington, planning on laying over on his
way to New Haven and death. Once in the
capital. Carpenter says, Hinckley spotted a
copy of Reagan’s schedule for the next day
and changed his plans. But first ne wrote a
final love letter to Foster. “1 will admit to
you that the reason I’'m going ahead with
this attempt now is because | just cannot
wait any longer to impress you," he wrote.
"I've got to do something now to make you
understand...”

Outside the Hilton Hinckley found that it
was easy to get close to the Presidential
party. As Reagan walked into the hotel, he
waved to the crowd; Carpenter said Hinck-
ley took that as an omen. On the way out
Reagan waved again. Then Hinckley began
shooting. '

InnerDrives: Attheend ofhistwodaysof
testimony, Carpenteroffcred his profession-
al opinion that Hinckley suffers from a seri-
ous form of"process,” or slowly developing,
schizophreniathatgot worse as heuged. The
disease, Carpenter contended, rendered
Hinckley criminal insane: while he knew
that shooting Reagan was illegal, Hinckley
did not "appreciate" what hcwasdoing. “In
his mental state," Carpenter said, "[the vic-
tims) were bit players ... and were not, in
und of themselves, important.” Hinckley
had lost the ability to control himself,
and was responding only to his diseased
inner drives.

The defense expects to call two more
psychiatrists and a psychologist to bolster

Hinckley'sfather on his way to court, Foster in Taxi Driver Everyfam ily's nightmare

IFURF M

Mtv# SctiaMro—Immwofk|

NEWS\WIEEK/MAY 24, 1, 2



JUSTICE

its case. Those experts will describe for the
jury still more bizarre fantasies. Then the
jury will hear from the prosecution’s doc-
tors; once the defense raises the issue of
mental health, the government must prove
beyond a reasonable doubt that the defend-
ant was sane. The prosecutors plan to rely
on several doctors who have testified in
other prominent cases. The thrust of their
argument will be that for all Hinckley’s
troubles, he can still be held responsible for
his behavior.

The insanity defense has evolved over
the centuries as a small but important con-
cept in Western law. The basic idee has
always remained constant: a civilized soci-
ety should not punish a person mentally
incapable of controlling his conduct. The
modem standard developed in the 1840s
after a British jury acquitted Daniel
M’Naghten, a deranged man who Kkilled
Prime Minister Robert Peel’s
private secretary in an attempt
on Peel's life. The M’Naghten
rale, which most U.S. courts
adopted, requires, in effect,
that the defendant must not
have understood right from
wrong when he committed the
act. Over the next century
many states added “irresistible
impulse" as a second reason
for absolving a defendant from
ucrime.

Legal Morass: In the 1950s,
however, as Harvard's Alan
Sto' - wryly recalls, the great
mode n romance between law
and psychiatry began. No-
where was the fervor as ardent
us in Washington, where U.S.
Court of Appeals Judge_David
Uuzelon created thegDI'Fﬂn
rule. This controversial doc-
trine greatly lroudencd the
grounds for nn insanity plea: it
covered defendants who could
prove that their crimes were n
"product” of u mental disease
or defect. Bazelon invited psy-
chiatrists into the courts and
optimistically predicted a new world ofju-
risprudence. Instead, the Durham mlc pro-
duced a legal morass. Critics chnrged that
psychiatrists dominated trialsand that their
evidence confused more than it clarified
Defendants were tempted to feign mental
illness. One doctor practicing in Washing-
ton said that hospital wards soon filled up
with "the sick und the slick."” Ten years ago
the appeals court overruled Durham and
turned to the narrower lest Hinckley's law-
yers must satisfy, u modern fusion of the
M’Naghtcn and impulse tests.

Because of the notoriety surrounding
cases like Hinckley's, the public has an exag-
gerated notion both of who uses the insanity
defense nnd who gets away with it. In Cali-
fornia only 259 defendants out of 52,000

convicted felons successfully pleaded not
guilty by reason of insanity in 1980. Last
year Bridgewater State Hospital, Massa-
chusetts' maximum-security institute for
criminal insane males, examined about 500
men for their competency to stand trial.
Many had been charged with minor of-
fenses, such asrefusing topay ahighway toll,
and more than 100 had been admitted for
vagrancy. “When the public hears ’insanity
defense,” it tends to think of the chronically
psychotic, the kooks ofthe world," says Dr.
Robert A. Fein, director of Bridgewater’s
psvchiatric-rehabiliiation program, “But
most of these individuals aren’t psychotic.
They just can’t make it in society and the
judge doesn’twant to put them injail.”

In many cases insanity is a plea of last
resort. "The stronger the evidence and the
more severe the penalty, the greater the
likelihood ofan insanity defense," says Dis-
trict Attorney Cal Dunlap of Reno, Nev. In
1977 an Indianapolis man named Anthony

Nineteenth-century cartoon: The slick join the sick

Kiritsis strapped a shotgun to the head of
the mortgage banker who planned to fore-
close on Kirilsis’s rcal-estatc project. It was
a scene flashed on television screens across
the nation. Kiritsis was found not guilty of
kidnapping by reason of insanity, and today
he remains in the hospital ward of the Indi-
ana State Reformatory at Pendleton. In an
internet last week Kiritsis said he regards
himself us a "political prisoner."

Even when a defendant seems ccrtifiably
insane, juries are often reluctant to acquit,
particularly ifthe crime isa heinous one, A
few years ago Houston police arrested 16-
year-old Calvin Hopkins for killing a 92-
ycar-old woman. Hopkins obviously had
problems His mother dressed him in her
clothes and insisted that he kiss the walls of

their house. He had a record of cruelty to
animals. On the last day ofthe trial he wore
lipstick and rouge to court. But the jury
found him sane and convicted him; he was
sentenced to 40 years in prison. In a more
macabre case, Sacramento’s "vampire Kill-
er," Richard Chase, murdered six people in
the winter of 1977 and drank the blood of
several ofhis victims. "He was as far out as
you can get," says Ronald Markman, a fo-
rensic psychiatrist in Los Angeles. Never-
theless. a jury found Chase sane and sen-
tenced him 10 death (he later committed
suicide in San Quentin). “Juries do not tend
to buy insanity in multiple-murder cases,"”
says Markma: “They do in cases that do
not involve social outrage. For killing a wife
and kids, insanity may be okay. But not for
killing a dozen neighbors.” As John Gaff-
ney, a Boston attorney, says: "A lot of truly
insane people have been convicted. The ju-
ries see that these nuts have killed. They’re
afraid that the’ will getout and kill again."
Incompetent; Adding to
those fears are the "dcin-
stitutionalization” policies of
.he nation's mental hospitals.
Twenty years ago, before the
widespread use of psychotropic
drugs, the criminal insane were
usually incompetent to stand
trial; they werelocked upfor life
in mental institutions. But in
1*¥772 the Supreme Court ruled
that defendants found incom-
petent to stand trial because
of mental illness could not be
held interminably; the rule of
thumb now is to try or release
these patients within eighteen
months. At the same time civil
libertarians won court judg-
ments that freed nondangerous
patients who weren’t receiving
treatment. The difficulty, says
Dr. Stanley Porinow, president
of the American Academy of
Psychiatry and the Law, is
that "wr don’t have very good
data on which to predict
dangerousness.”
In some states the combina-
tion of new law and new thera-
peutic practice set mental patients free too
quickly for the public's taste. During the
1970s in Michigan, 124 of 223 criminal
insane defendants were released after a 60-
day hospital stay. Inevitably, the revolving
door occasionally lends to tragedy. In Geor-
giaa Savannah man was twice released from
hospitals after two Junes found him insane.
After he was sprung the last time, he walked
into a hotel lounge and killed his wife and
two bystanders.

As a result of cases like that, New York
now insists that ajudge approve the release
of all criminul insane patients from mental
hospitals; and consequently, patients there
spend about as much time in hospitals as
comparable felons do in prison. Other
states have gone much further, culling into
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question the premise that only people who
commit crimes with "blameworthy minds"
can be punished. Michigan, Indiana, Illi-
nois and Georgia, for instance, have come
up with a new verdict: “guilty but mentally
ill." Typically, a judge sentences a defend-
ant found guilty but mentally ill exactly as
he does a sane defendant found guilty ofthe
same ofTense. The intent is for a convict to
start out his term in a hospital and be
transferred to a pris \ Tier treatment. In
one Michigan study, nowever, more than
75 percent of convicts went straight to
prison and received no treatment. Most of
the others had only an occasional visit
from a co rections-departmeni psychia-
trist. “Guilty but mentally ill is a fraud and
a sham,” says Bruce Ennis, former national
legal director of the ACLU, and now a

consequence other than straight guilty.”

Idaho has taken the boldest step against
the insanity defense, wiping it off the state’s
statutes, effective July 1. The new law does
not ban all evidence of mental illness. A
defendant can still argue he was so sick that
heliterally didn't know what he wasdoing—
that he thought he was squeezing lemons
while he was strangling someone. But this is
a far more stringent test than "the capacity
toappreciate,"and ldaho has thus ruh d out
arcane psychiatric debates over what a.
tutes mental illness. Chicago’s P
Morris supports Idaho’s approach
insanity defense is witches and wan.,,..
ritual and liturgy,” he says. Morris argues
that the only proper issues in a case like
Hinckley’s are whether the defendant in-
tended to shoot someone, and ."hat kind of
treatment heshould get.

Even in California, traditionally one of

chiatrists in court, the defense has run into
trouble. Since the 1950s California has al-
lowed a plea of “diminished capacity,” a
variation of the insanity defense that comes
into play if the defendant lacks the ability
to “meaningfully premeditate the crime.”
A defendant who makes his case does not
go free, but he is convicted of a lesser
offens-— manslaughter instead of murder.
Popu' jupport for diminished capacity
*'«r . jly dented in 1979 when it became
as "the Twinkie defense." At his

'ling San Francisco Mayor

ne nnd city supervisor Har-

iVhite argued that Itis men-

.ties... been impaired by a steady

1 r junk fcou. After the jury found him
guihy of manslaughter, angry crowds dam-
aged San Francisco’ city hall. Last session
the California Slate Legislature thought it
had repealed the rule. But prosecutors say

lawyer in private practice, “it has no

The Case for the Victim

As expert witnesses debate John Hinckley’ssanity in a Wash-
ington courtroom, psychiatrist Willard fiavlin will follow the
testimony from a safe distance in his Hastings, N.Y., office.
Gaylin, who refuses to testify in criminal cuses, has nothing but
contempt for the current use ofthe insanity defense. “It has been
degraded to a point of professional embarrassment,” he writes in
a book to be published next week.*

Gaylin makes his case by telling the harrowing story of one
crime and punishment. In the early morning hours of July 7,
1977, Richard Herrin killed his college girlfriend, Bonnie Joan
Garland, while she was asleep at her parents’home in Scarsdalc,
N.Y. Richard and Bonnie were students at Yale: he had been
recruited from the Los Angeles
barrio; she wus the product ofa
fashionable education at the
Madeira School in Virginia.
They were lovers for three
years, but when Bonnie want-
ed more freedom, Richard
bludgeoned her with a claw
hammeruntil her head, he said,
"broke open like a watermel-
on." Smeared with Bonnie’s
blood, Herrin turned himselfin
to a priest and then to the po-
lice. The Roman Catholiccom-
mutiiily at Yale immediately
rallied around him with fina<
cial and legal assistance. Hti
rin, who pleaded not guilty by
reason of insanity, was convicted of manslaughter performed
under extreme emotional duress. A judge sentenced him to
prison for u minimum of eight years.

Gaylin’saccount is partly ustory of how the criminal "usurps
the compassion that is justly his victim’s due.” Except in the
Garland family, he writes, “more tears have since been shed for
the killer than for his victim."” The iook also explores the uneasy
alliance between law and psychiatry. The trouble, Gaylin says, is
that each discipline has its own peculiar—and conflicting—field
of vision. The law rests on die notion of freechoice and individu-
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the states most sympathetic to using psy-

Garland, Herrin: ‘Certain crimes demandpublic censutr ~

al responsibility. But modem psychiatry is the province of
determinism. "All acts—healthy, sick or not-sure-which—
share one property,” writes Gaylin. "They are predetermined.”
Gaylin has little use for most psychiatrists who serve as
expert witnesses. “If you drew up a list of the 50, 100 or 10,000
most prominent psychiatrists in the country,” he said in an
interview, “the doctors that lawyers use would not be on the
list.” Too many of these witnesses become advocates, he says,
and that means abandoning their proper roles. “To be a physi-
cian and advocate, to see ambiguity everywhere and feel com-
mitted to [express] certitude will inevitably undermine the
integrity of (the witness] and confound the purposes of jus-
tice," he concludes. To make matters worse, lawyers vary
widely in their abilities to use a psychiatrist skillfully. Al
Herrin’s trial, Gaylin writes, the prosecutor was so concerned
with rebutting the insanity
plea that he overlooked testi-
mony from one of his own wit-
nesses that while Herrin was
extremely disturbed at the
time of the Killing, he was not
ill enough to be absolved of
responsibility for it. The jury
didn’t miss the point; it used
that diagnosis to find Herrin
guilt' of manslaughter.
Blame: Gaylin did not con-
sider that verdict inappropri-
ate, and he remains convinced
of the no.J for an insanity de-
fense to "excuse those truly
not responsible."” But he wor-
. ries that, in Herrin’s case, the
Mof the verdict was Unac.eptable and dangerous. To
much of the public, it wus just another cxumple of a criininul
beating the system. Enough of those, Gaylin fears, and the
sysietn will collapse. The blame lies not just with wnyward
courts. Gaylin also attacks intellectuals who, he believes, have
devalued punishment in their preoccupation with the rights of
the individual. "Certain crime? demand public censure,” he
writes. "The state must tell the Garlands, their friends and
those of us who are parents of daughters that it abhors that
which was done." Sometimes, in short, righteousness demands
punishment.
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Qrmen Kiritsis: A politicalprisorer

further confused the issue. Voters in Cali-
fornia will have a chance to clarify the
matter on June 8. One proposition on the
primary ballot is a victim’s bill of rights
that would abolish the diminished-capacity
defense.

The case of Maine’s David Fleming illus-
trates the tangled nature of deciding who is
sane and who isn’t. In 1974 Fleming was
judged not guilty by reason of insanity for
shooting to death his girlfriend and their
child. Fleming had no previous history of
mental illness, but defense psychiatrists
showed him to be a paranoid schizophrenic,
and he wassent to the Bangor Mental Health
Institute. Fleming escaped twice from the
hospital; he was captured each time, and he
has since been convicted for the escapes and
sentenced to serve five years in prison when
he gets out ofthe hospital, where he has been
committed indefinitely. But if Fleming is
insane, how can he be convicted of the es-
capes, since guilt implies sanity? The an-
swer, says James Erwin, Maine’s assistant
attorney general, is that Fleming’s criminal
conduct—nhis two escapes—has nothing to
do with his mental disease. Erwin uses an-
other case to illustrate his point. “Say a man
murders his wife, then, fleeing from the
scene, murders a policeman. He can be
found insane for the first killing, but sane for
the second, for the second Killing is not
directly connected to hismcntal disease.”

Boost: For all the criticism directed
against the insanity defense, the great
weight ofscholarly opinion favors its reten-
tion. It recently received a boost from a
preliminary report by an American Bar As-
sociation panel now reviewing the issue.
The committee, which voted to retain the
defense, rejected such new schemes as guilty
but mentally ill. "The defense of mental
disability has been a traditional one in every
society for as long as we can remember,"”
says Terence F. MacCarthy, chairman of
the insanity-defense task force. “Tradition-
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ally, crime involves some element of blame-
worthiness, and we’re not going to hold
people responsible for a crime ifthey don’t
have this blameworthiness."

Richard J. Bonnie, director of the Insti-
tute of Law, Psychiatry and Public Policy
at the University of Virginia and a support-
er of the insanity defense, nevertheless
thinks minor modifications are in order,
He would stop acquitting persons who
claim to have been “compelled” toward
crime. "The risks are greatest when the
experts and the jury are asked to speculate
whether the defendant had the capacity to
‘control’ himself," says Bonnie. "Many
crimes are committed by persons who arc
not acting ‘normally’ ... but that is not
what the law means, or should me; n by
insanity."”

Others want to limit the role of expert
witnesses at trials. Some psychiatrists for
the defense see insanity wherever they look,
and juries tend to forget that psychiatry isas
much an art asa science. "Psychiatric testi-
mony is so unreliable and open for sale to
the highest bidder that it’s a national scun-
dal," says Stanford University law Prof.
John Kaplan. Jack Litman, the New York
attorney who defended Richard Herrin in
Bonnie Garland’s case (box), says he iscare-
ful not to use expert witnesses who have
become identified with either the prosecu-

JoHn Storey—S*n frenctico Chrome*

Whitein astody: Tre Twirkie'ceferse

tion or the defense. For Herrin's defense
Litman used a Yale psychiatrist whose
name was not well known to him. “The first
questions lask [the prosecution expert],” he
says, "are 'Ho"’ often have you testified?
And for which side?’ | can destroy a pros-
ecution psychiatrist by bringing out that he
testifies only for prosecutic cases."

The insanity defense is not without its
ironies, as an acquittal of Hinckley would
graphically demonstrate. If the jury found
him not guilty by reason of insanity, he
would most likely becommitted toSt. Eliza-
beth’s Hospital in Washington. Once he was
there, his attorneys could ask that he be
released because he was no longer mentally
illor dangerous. As proofthey could cite the
testimony ofthe experts at the
trial. To keep Hinckley institutionalized,
government lawyers would be in the
anomalous position of having to disown

ir own witnesses and turn instead to the
Sexpens who swore that Hinckley
was mentally ill.

Compassion: In large degree, the future
of the insanity defense may rest on the out-
come of the Hinckley case. An acquittal
would undoubtedly spur new efl'ons for
change and abolition; many would find it
unthinkable for a Presidential assailant to
go unpunished. But if the public perceived
that Hinckley wus convicted despite over-
whelming evidence of illness, the defense
would be widely viewed as inadequate to
protect the very people who need it. Either
result would be a blow to the insanity-de-
fense concept—a development that legal
scholars would deplore. For, as New York
forensic psychologist Thomas Litwnck sug-
gests, that legal tradition isone ofthe justice
system’s reminders that compassion and
mercy are high values in American society.
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— ""proposed revisions for CSSB 535 (Jud) am: r LCA*~*t* **<~+

-> (D Replace Sec. 5 with following language:

* Sec. 5. AS 11.46.200 1is amended by adding a new subsection
to read:
©) Unlawful use of the entertainment services listed in

AS 11.81.900(b)(50) 1is a class A misdemeanor.

*>(11) In Sec. s add the word "commercial" before "telecommunications":

* Sec. . AS 11.46.482(a) is amended by adding a new paragraph
to read:

(s) that person sells, leases, trades, or offers for
sale, lease, or trade, any device designed to intercept cable,
microwave, subscription, or pay television, or any other commercial
telecommunications service, with intent to defraud another of the

lawful charges for the service.

t- (ill) In Sec. 7 substitute the words "electromagnetic signals"

for the words "satellite telecommunications":

* Sec. T. AS 11.46.482 is amended by adding a new paragraph
to read:

(©) Notwithstanding the provisions of (a) of this section,
it is lawful for a person to sell a device for the interception
of electromagnetic signals if the interception 1is not for commercial
advantage or 1is not intended to defraud a commercial provider of

a service listed in AS 11.81.900(b) (50).



() In Sec. 10 add the word "commercial™ to the proposed new

language:

* Sec. 10. AS 11. 81..900 (b) (50) 1is amended to read:

(50) "services" includes labor, professionalservices
transportation, telephone or other communications service,
entertainment including cable, microwave, subscription or pay
television or any other commercia:._ telecommunications service,
the supplying of food, lodging, or other accommodations 1in hotel
restaurants, or elsewhere, admissions to exhibitions, and the

supplying of equipment for use;



DRAFT
Law

* Sec. p. AS 12.45.085 is amended to read:

AS 12.45.085. MENTAL ILLNESS NEGATING CULPABLE MENTAL STATE. (a)
Evidence that the defendant suffered from a mental illness is admissible
whenever it is relevant to prove that the defendant did or did not have
a culpable mental state which is an element of the crime. However,
evidence of mental 1illness which tends to negate a culpable mental state
is not admissible unless the defendant, within 10 days of entering his
plea, or at such later time as the court may for good cause pernmit,
files a written notice of his intent to relyon that defense.

(b) When "he trier of fact finds that all other elements of the

crime have been proved but, us a result of amental 1illness, there Iisa
reasonable doubt as to the existence of a culpable mental state whichis
an element of the crime, it shall enter a verdict so specifying. A

defendant acquitted under this subsection, and not found guilty of a
lesser included offense, shall automatically be considered as if he had
been acquitted under AS 12.45.080. The defendant is then subject tc
the provisions of AS 12.45.090.

(c) If a verdict of not guilty is reached under (b) of this section
the trier of fact sha.” also consider whether the defendant isguilty of
any lesser included offense. If the defendant is convicted ofa lesser
included offense, the defendant shall, be sentenced for that offense and
shall automatically be considered guilty but mentally 1ill under AS 12.-
45.080. Upon completion of a sentence for a lesser included offense, a
hearing shall be held under AS 12.45.090(c) to determine the necessity
of further commitment of the defendant, basedon the acquittal for the
greater charge under (b) of this section. If the defendant is committed
under AS 12.45.090(c), he is subject to the provisions of AS 12.45.090(d)
a)-

(d) As used in this section, "mental illness" has the meaning

ascribed to it in AS 12.45.081.



Law Dars derendant s-
plea of mental illness]

ByQUANEKENYON ~
The Associated Press

BOISE, Idaho — Gov. John

Evans signed into law Friday ,

a bill eliminating the plea of
mental illness as a defense in
criminal cases. .- e e
The bill, which according
to its sponsors is the first
such legislation enacted in the
nation since the 1930s, was
passed by the Leglslature last
week. ;
Evans 5|gned 'the bill with-
out comment. The state Men-
. tal Health Association had
| been urginjg the governor” to
t veto the legislation, claiming

have had about defendant*
using mental illness as a do-; >
fense," said Attorney General'
David Lercy, who prepared

the bill. “And | think it wiD,;%
better protect the rights®

the mentally ill in criming
matters.”- . .-

The law, which'takes,effedt_;*v
July 1, says mental illness
defect may not be used as” £
defense in criminal cases.'
stead, a Trial would be held-~"g
on guilt or innocenoe.

m- If a defendant is found; e
guilty, the judge would constf \.V
der mental illness in seit,
tencing. The law says a judge

i it didn’t mdequately protect

« the rights of the mentally ill. - *
{' . “This bill should help sort
out the frustrations Jpeople- .

s bars e df

) f— Continued from Page A-I

fendant is capable of under-
standing the trial and to aid
in his defense.

Leroy said three states in
the 1930s outlawed mental ill-
ness as a defense in criminal
cases, but each law was over-
turned by the courts.

“Those were simplistic
laws. | believe we have fully
protected the basic principles
of fairness, the right to con-
front an accuser and for ti
defendant to participate ful-
ly," Leroy said.

Both House and' Senate in
the ldaho Legislature passed
i the bill overwhelmingly. "It’s
our chance to do some pi-
oneering in an area where
everyone agrees we need
some reform," said sponsor
Rep. Gary Montgomery, R:
Boise.

I An opponent of the bill,
| Rep. Pam Bengson, said it
*should not also apply to men-

nation to

tally ill people who commit
non-violent crimes. "I'm all
for law and order, but I really
question whether this might

be going too far,” said Beng-
son, R-Boise.
The bill says that if a

may orderé)sychlatrlc exa
termine if ®

See Back Page, IDAHO*

et illes pleacs?

person convicted of a crime is
ordered to undergo treatment
for mental illness, he or she
still would have to serve the
rest of a prison term'after

treatment, hut would get
credit for the time in a mental
health facility. \



DEPT. OF HEALTH AM* SOCIAL SERVICES
OFFICE OF THE COMMISSIONER

April 13, 1982

The Honorable Ramona L. Barnes
Representative

Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Represp.ntative Barnes:

We wish to hring to your attention an inconsistency
Statutes which directly impacts the operation of our

JAYS. HAVIVOND. GOVERN\CR

POUCH H 01
JUNEAU. ALASKA 99811
PHONN:65_3030

DOCUMENT NO. 142-82

the Alaska State

Department.

The Alaska State Legislature in 1978 passed a substantial revision of

the criminal code in the Alaska Statutes. At that

time, the penalties

for fraud in public assistance problems were not specifically addressed

since they were contained in Title 47 (Welfare, Social

Services, and

Institutions) , rather than in Title 11 (Criminal Code).

The penalties for fraud in public assistance programs

in Title 47 do not

match those for fraud in similar financial transactions contained in
Title 11. For example, fraud of $500 of public assistance benefits in
Title 47 has a misdemeanor penalty while similar behavior covered under

Title 11 would be categorized as a felony. We believe

this to be

inequitable nnd have enclosed drafted language to correct that
deficiency. The enclosed draft bill repeals the current penalties in
Title 47 to permit these fraudulent acts in public assistance programs

to bo addressed under the Title 11 provisions.

We anticipate no additional cost to the deparl'mcnt,

including our

Division of Adult Corrections, if this bill were passed into law. We

would welcome the opportunity to discuss this further

liave additional questions or comments.
We appreciate your interest in this matter.

Sincerely

Helen D. Beirnc
Commissioner

Knclosure

00-F38LH

with you, if you



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST
Bill/Resolution Ho. Proposed Amendment to CSSB 535

Title An Act relating to fraud fc collections in Pnhlin Aggt Programs
Requested by rnminiccinnm-1c H ffirp Date I*ebruarv 11 . 1982

[l. FISCAL DETAIL
Agency Affected Health & Social Services

Program Category Affected O ffender Confinement In 1l'ormaTior fc .Siipervisinn

BRU, Program, Or Subprogram((s) Affected Adult Confinement'.
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
Fy 82 Fy 83 Fy 84 FY 85 FY 86 Fy 87

100 PERSONAL SERVICES
200 TRAVEL

.300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL o ok Sk *k *% *k
FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME *
PART TIME
TEMPORARY

IIl. ANALYSIS (See Fiscal Note Preparation Instruction, Section 1I1)

Statist icuil in formation furnished by the Fraud Investigation
Section, Department of Health and Social Services shows an average
of four cases per year over the last three years of welfare fraud
referred to the District Attorney"s Office for prosecution. These
cases, for the most part, would fall into the Class C felony and
Class A misdemeanor classifications. These cases are generally first
offenses. Therefore, there would bo little .jail time served, based

on historical data, and this could be absorbed by the Division
Adull Correcl ions.

It cannot be predicted whether or not the more restrictive
limits for felony offenses would result in a greater number of
referred to the District Attorney for prosecution

IV. DATE February 1). 1DS2 PREPARED BY lhnyfr c. ban go
AGENCY P ivis j.ii of AdullL Correcl-i.t.m-s.
Original: Legislative Finance PHONE m(G)-Lir(—=>
cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)

of

cases



I States Responding

Alabama
Arizona
Arkansas
Connecticut
Del aware
Georgia
Havaii
Idaho
Kansas
Maryland
Massachusetts

Mi
Mi

chigan
nnesota

Missouri
Nebraska
Nevada

*Also,

I1. Dollar Threshhold at Which Felony Penalties for Fraud

Preliminary Results

of

Survey of 50 State

Fraud

in Public Assistance

Programs Statutes

Programs are Established.

Over $100

Over $150
Over $200
Over $300
Over $500

Felony and amount

Summary

Total
Total

No

Penalties

6 states (Arizona,
New Mexico)

3 states (ldaho,
2 states (Hawaii,

1 state (Maryland)

5 states (Georgia, Michigan,

with Felony
with no Felony

Information

to Survey - 26

District of Columbia responded

Arkansas,

Missouri,

to

New Hampshire
New Mexico
North Carolina
North Dakota
South Carolina
South Dakota
Virginia

West Virginia
Wi scons iIn
Wyoming

the inquiry.

Kansis, Nevada,

Minnesota)

South Dakota)

19

|
West Virginia,

in Public Assistance

New Hampshire,

Wisconsin,

Nebraska)

listed - 2 states (Oregon - provider fraud, Virginia)



Interesting Provisions in Statute.

A. Alabama uses 1its state general misappropriations of public funds
to prosecute fraud cases iIn public assistance. Some states have
a fraud in public assistance statutes fraud program in lieu of
specific fraud statutes for each assistance program. IT states
chose to highlight programs in its fraud statutes, Food Stamps
and Medicaid are the programs most often highlighted. Specific
Medicaid issues addressed included:

1. Suspension of providers,

2. Cancelling of provider agreements with individual or facility
up to 5 years,

3. Bribes and kickbacks,

4. Failure to provide department with later received payments
from third parties,

5. Submitting false claims.

B. Somestates have stricter penalties for counterfeiting food coupons
orll) material. Other states provide strict penalties to providers

or public assistance workers convicted of fraud or misappropriation
of pub]lic funds.

C. Most state statutes provide for full restitution. Some additionally
charge the individual penalties ranging from 2 to 3 times the amount
of the monies misappropriated plus an interest charge ranging from
56 per year to 1 1/2% per month.

D. Connecticut provides for a general state subrogation statute
applying for claims paid by state, not just medical assistance
ones. Hawaii"s subrogate statute covers Doth medical and burial
claims paid by the state.

I Nevada has in statute a rebuttal provision that if overpayment
occurred due to client error on three or more occasions, fraud
ex ists.

F. Michigan and Wisconsin statutes address, fraud in certification of

facilities for Medicaid payment process” to cover situations where
the administrator gave material false statements in order to
qualify for facility certification.

Other Issues to Consider 1) Drafting a fraud in Public Assistance
Sta Lute.

A. fraudulent conveyance ol property to qualify lor aid.

n Recovery of payments from responsible relatives or individual®s estate.

C. Access to records (especially confidential medical records) needed
to prosecute fraud cases and how to handle cases if provider Tfails
to keep adequate records. (In one state, this is a felony if provider

tried to obstruct fraud investigation by destroying or not keeping
adequate records.)



Misappropriation of public assistance by staff is in some states a
felony or minimum grounds for immediate dismissal of the employee.
At least one state requires staff to report possible fraud incidents
to supervisors and penalties (loss of job or prosecution) may result
for the employee®s failure to comply.

Requirement for notification of change in status for public assistance
programs is in some states a misdemeanor, in others it may be a
felony depending on how much aid received as result.

Procedures for administrative fraud hearings (similar to Fair
Hearing) as a preliminary procedure to court action.



Al

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution N SB 89(’? .
Title A*l Act relating to the insanity detensel

Requested by House Judiciary Date Mav 15. 1982

Il. FISCAL DETAIL
Agency Affected Health and Social Services
Program Category Affected Offender Confinement. Reformation & Supervision
BRU, Program, Or Subprogram(s) Affected Adult Corrections
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FYy 82 Fy 83 Fy 84 FYy 85 FY 86 Fy 87

100 PERSONAL SERVICES 627.6 1,iii.j 1,231.8 1,318.1 t ;tto73"
200 TRAVEL 11.7 21.8 23.8 25.9 28.2
300 CONTRACTUAL 248.1 463.7 505.4 600. 5
400 COMMODITIES 40.6 92.7 101.0 110.1 120.0

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 937>0 1,729.5 1,862.0 2,005.0 2,159.0

FUNDING (Thousands of Dollars)

GENERAL FUND 937.0 1.729.5 1.862.0 2.005.0 2.159.0
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME 2A 24 24 24 24
PART TIME
TEMPORARY

I1l. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

Assumptions

1, All persons with mental illnesses who also are charged with criminal
offenses are being housed either at Alaska Psychiatric Institute or
within one of the state®s correctional centers. Therefore, no
additional beds will be needed if this legislation is enacted.

?.. Persons in pre-trial status requiring psychiatric evaluation and
observation be placed at the Anchorage Pre-trial Facility. The
anticipated opening date is .January 1, 1983, therefore, seven month
funding is identified for this program component, allowing for facility
familiarization and training. This will be a 36 bedjiental health
unit as an integral program within this facility.

TV. DATE M»y 20, 1982 Pr EPARED BY Roger C. Lyfge
AGENCY Division of Adiiff Cor
Original: Legislative Finance PHONE 463-3376
cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. .12/81)



Expendi tures
1. Personal Services
A total of 24 positions are required to implement this legislation.

The positions, are as follows:

Position Classification Number Requested
Forensic Psychiatrist R/28F + 5% 1
Mental Health Clinician 111 1
(Clinical Psychologist) R/21
Mental Health Clinician 11 1
(Social Worker) R/19
Activity Therapist R/14B 1
Psychiatric Nurse Sup. R/17 1
Registered Nurses 1-111 R/14B 5
Correctional Officer R/13B 12
Clerk/Typist 11 R/7B 1
Secretary |1 R/10B 1
Total " 24

Of the 24 positions, 7 are included in the FY 1983 budget request
for Alaska Psychiatric Institute. These positions are:

Position Classification Number Requested
Correctional Officer 11 6
Activity Therapist 1

Total 7

These positions will be transferei to the Anchorage Pre-trial Facility,

2. Travel

Travel funds are necessary to transport inmates to the treatment unit
and, subsequently, to other facilities when they are classified to be
ready for a general prison environment.

3. Contractual

Contractual funds are requested to provide psychiatric services to
inmates found guilty but mentally ill. This will permit an average
of 36 hours of psychiatric medical treatment per month in ~ach of the
states correctional centers.



Commodi,,,es

The majority of these costs are for pharmaceautical products to
be used in the treatment program. Some office supplies are also
included.

Equipment

Specialized medical equipment will be required for both program
components. Equipment will also be needed for the new positions.
Inflation was considered to be constant over the period covered
by the fiscal note, as follows:

Personal Services -7%

Other expenditure catagories -9%



100
200
300
400
500
600
700

"ifiE LEGISLATURE OK THE STATE OK ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST

nil [/Ku.scjlution No. SB898

Title"Ari_Act__relaOng ~to'the insanity "defense...”
Requested by Date

FISCAL DETAIL

Agency Affected ————————————- Jeal th-S.-Soc-4«+-Ser-vic-es
Progm!« Category Arteclecs J-JentalJllealtb/DO
BRU, Program, Or Subprograms) Aifec te< AIfl skaJ:syxb iairj.c_InS-ti-t-1Jte
(Note: If more th->n one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands cf Dollars)

Fy 82 FYy 83 Fy 84 FY 85 FY 86 Fy 87
PERSONAL SERVICES TTCZTffr IM3 .11 TMo, .61 Im~SJl |2_9a741
TRAVEL
CONTRACTUAL’
COMMODITIES
EQUIPMENT
LAND f< STRUCTURES
G..ANTS, CLAIMS, ETC.

TOTAL 0
(J32.8) (843.6) (860.6) (878.9) (298.4)

FUNDING (Thousands of Dollars)

GENERAL FUND 3 1 . "(132.8) (243.5) (260.8)- (278.9) - (298.4)".

FEDERAL i"IMl s e

OTHER (aucci fv Ijuif_ t-)f

)OSJ TTC'NS

I-U.L. TIME -Q- " / " 7 m
P/i T TILK () () (7) ()
JEIU'ORARY e S

j31.

ANALVSIS (See Fiscal Hole Pii—paration Instinct, ion, Section IIl)

A. Assumptions

All persons with mental 1illnesses who also are charged with criminal
offenses are heing housed either at Alaska Psychiatric Institute or
within one ol the state"s correctional centers. Therefore, no additional
beds will he needed if this legislation is enacted.

IV. DAI 5/21/82
Oi icjinal : | ol.”
cc: LniU].;i .."id nay

o< Spm om0 (G

5j-u0i v 1 - ::/;3;



Fiscal Note SB898 5/21/82 -2-

2. Persons in pre-trial status requiring psychiatric evaluation and
observation will be placed at the Anchorage Pre-trial Facility. The
anticipated opening date is January 1, 1983, therefore, seven months of
funding are deleted from the API BRU to allow for transfer of
seven (7) positions to the Anchorage Pre-trial Facility for staffing
of a 36 bed mental health unit within "hat facility.

3. The Psychiatric security services now being provided atAPl will
be transferred along with these seven (7) positions.



THE LEGISLATURE Or THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE
Bill/Resolution No. HCS for CSSB 535 (Judiciaty)

Title ™"An Act relating to the criminal® laws of the State. ~
Requested by House JudTciary DateAprill4,1982

Il.  FISCAL DETAIL
Agency Affected Department of Heallth and Social Services
Program Category Affected"” OFffender Confinement, KeTormaTfon, -5 Supervision
BRU, Program, Or Subprogram(s) Affected Adult Confinement
(Note: If more than one budget component is affected, separate lir.e-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 Fy 84 FY 85 FY 86 Fy 87

100 PERSONAL SERVICES " '137.4" ~T47TTr T?T4ffrB"

200 TRAVEL 17.T

300 CONTRACTUAL 14.4 "T577~ 35577

400 COMMODITIES 32.2 35,1 . 47-1.1

500 EQUIPMENT T -

600 LAND E STRUCTURES 897.0 6,900.0

700 GRANTS,CLAIMS,ETC. 46.6
total o * 897.0 6',900.0 184.0 197.8 3,342.5

FUNDING (Thousands of Dollars)

GENERAL FUND TT 897.0" 6.900.0 184.0 197.8 3:342". 5
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME 0 0 0 T 5 45"

PART TIMF
TEMPORARY

IIl. ANALYSIS (See Fiscal Note Preparation Instruction, Section IIl)

A. Bad Space estimates:

An analysis of HCS for CSSB 535 (Judiciiry) indicates there would he
a need lor an additional 113 Beds in the Alaska Correctional system
if the hill were enacted. The following gives a section by section
estimate for these increased bed needs.

Iv. date Apri] 198~ PREPARED BY.__Rofjer,j™ | anqe_

agency puss - pivisiuiuo.LMu 11. Corr.ectiOHi
Original: Legislative Finance PHONE465-3376
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



Sections 1 and 2: Multiple Deaths

It is estimated that multiple deaths from manslaughter (class A felony)
or from criminal negligence (class C felony) will occur one or two times
a year each. Therefore, we would expect to average 1 1/2 additional A-
Felony convictions and 1 1/2 additional C-Felony convictions per year.
The additional cumulative time served would be about 8 man years.

(1.5 x 4.5) + (1.5 x .82) = 7.98.

Section 4: Joyriding - Second Offense

It Is estimated that there are likely to be between 90 and 100 joyriding
convictions per year. OF these 1U% are estimated to be repeat offenders.
For these 9 or 1U convicted offenders, the law would require sentencing
as Class C felons. Therefore, these 9 or 10 would serve approximately
162 additional days on the average (each). The aggregate impact would
be about 1,539 added man days or slightly more than 4 man years.

Section _U: Mol tiiple OfFfenses, Cnnsocutive Sentenc irg

Multiple charges are not rare. Currently prisoners are rarely sentenced
to serve consecutive sentences for more than one offense. A recent sur-
vey of iIn-state offenders showed that among 451 convicted persons, 150

or 33% were imprisoned on more than one charge or count. Of these, 48
appealed to qualify for sentencing consecutively under the statute. A
very fTew of these are now serving consecutive sentences, but the majority
have received concurrent sentences. IT these 48 could be considered
representative of the number and type of multiple offender entering the
system annually (which is by no means certain), then we can estimate the
additional bed spaces needed to provide for the consecutive sentencing
provision of this section. We expect to commit about 80 Class A felons
per year. Of these, approximately 55 are Tfirst offenders and the re-
mainder are repeaters (25). Homicide convict ions! yield about 12 admis-
sions annually. A fiat 10% of all these admissions would suggest about

9 convicted felons entering the system annually may be eligible for the
consecutive sentencing practice. We may delete 2 or 3 of these as not
having lead to any injury. Therefore, about 6 or 7 felons will be conse-
cutively sentenced for periods averaging approximately 6 years each, the
current sentence for first time A felons using firearms in the commission
of a crime. The consecutive provision will add 4.5 years of jail time
per person. This produces approximately 30 additional man years of accumu-
lated jail service. -=



N

Section 13: First Offense Felony with F i rm

The inpact of this legislation will not be experienced for 4 1/2 years
from the date of effect. At the present time, an average of 32 pers ns
are convicted of first offense felonies with the use of a firearm, -ne
current flat time sentence is 4 1/2 years. Under the proposed legislation,
the fat time served would be six years. Therefore, the population of
inmates for which the Division of Adult Corrections is responsible would
increase by 48 persons in the fifth and sixth years that the increased
length is in effect. The inclusion of manslaughter among the offenses
identified will raise the number of affected sentences by about 10 cases
per year. The additional 1 1/2 years of incarceration times 10 yields
15 man years to be added to the 48 identified above. Therefore, the
total impact of this section is estimated to be 63 beds.

Section 15: Prior Conviction within past 10 years

The addition of 3 years to the retroactive period during which a convicted
offender is in jeopardy changes from 7 to 10 years the span of vulnerability.
Since the frequency of recidivism is a monotonically decreasing function

we believe that the effect of this provision will be moderate atmost. Our
investigations have shown that more than 80% of repeat offensesoccur during
the first three years after release. If the balance were uniformly spread
over the remaining seven years then recidivism could occur in the last three
years of a ten year period. Further, if the frequency declined uniformly

to zero by the end of the tenth year (see sketch) then only about 1.8% of
the recidivist population would remain to be convicted after the 7th year.
This last value yields an estimated increase in second offender felony
convictions of slightly less than 3 per year. These would be spread in a
proportionate manner over all classes of felony offenses. The approximate
average increase in time served would be about 4.8 years for Class A felons,
1.85 years for Class B, and 1.05 years for Class C. IT we had one each of
A, 13, C felons tlie aggregate wran year increase woul d be approximately 7.7.
The aggregate total of increased bed space needs Ts, therefore, 112.6
(rounded up to 113).

B. Cost Estimates

1. Capital Expenditures
113 beds at an estimated cost of $69,000 per bed.
113 x $69,000 = $7,797,000
13 requested in FY 1983
100 requested in FY 1984

2. Operating Expenditures
The major impact of this legislation would not occur for approxi-

mately 4 years after its effective date. Therefore, most new
positions are not requested until FY 1987.



The operating costs were developed using the Juneau Correctional
Center budget as a model since their current bed capacity is

very similar to the number of new beds required. This results
in a new staff of 45 positions.

Five correctional officers to man one post plus some

commodities (food, clothing, etc.) and contractual (medical)
are identified beginning in FY 1985.



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No. fi*2S ITSAT (sTp/™ /™ Jyj
Title /iu /f~r 7?7 4; [Cssjr *N T?& .o
Requested P a t " <?-

Il. FISCAL DETAIL ' .
Agency Affected AVP*r O-y ¢
Program Category A ff e c t e d [c&-hZsVimeis) -p'mU’Aszytf,g"J
BRU, Program, Or Subprogram(s) Affected /fovur’ &*>P t"es*a’j-r- )
(Note: |If mare than one budget component is affected, separate line-item

‘amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 Fy 83 . FY 84 FY 85 Fy- 86 FYy 87

100 PERSONAL SERVICES JEMS. ~ TTi&rf ~228&e$- Z <<+#.¢
200 TRAVEL L <?jT /E./ 7.5~
300 CONTRACTUAL 7176&7 SJ&A . Ss~hCl
400 COMMODITIES & ()

500 EQUIPMENT 80.0

600 LAND & STRUCTURES ~L7S7.«

700 GRANTS,CLAIMS,ETC. TC.o :wTg&.

TOTAL 77070 2,7/1.1 1ffiu  3/03.C> -T,

FUNDING (Thousands of Dollars)

GENERAL FUND F713.L A /S il
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME wo -~ O— __4rnT.. fir.- .. _&ST _
PART TIME ’
TEMPORARY

, -1 ]

I1l. ANALYSIS (Sec Fiscal Note Preparation Instruction, Section IIl)

IV. DATE/N/E/«4 PREPARED BY

AGENCY /)/].
Original: Legislative Finance P?10NE NS T°C
cc: Budget and Management

Prime Sponsor (First Legislator Named)
.33-001 (Rev. 12/81)
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST

Eill/Resolution No. House CS for CS for Senate B ill 327 (Judiciary)

Title bn Act Relating to Parole of Offenders: Continuing the Parole Board
Requested by Senator Parr Date April 16, 19R2

FISCAL DETAIL

Agency Affected Department of Health & Social Services

Program Category Affected nffpndpr ConfinprTvAnt RpfrvnrrwHnn & Snpprviginn

BRU, Program, Or Subprogram(s) Affected Parole Board I

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 55

PERSONAL SERVICES

200 TRAVEL 6.5 4.1 R.4 5.1 .-1CLQ
300 CONTRACTUAL 1.3 -0 - 1.5 -0- JLJL
400 COMMODITIES -n- -n- -n- -n- --Q-
500 EQUIPMENT -n- -n- -n- -n- .-n-
600 LAND & STRUCTURES -0 - -0 - -0 - -n-
700 GRANTS,CLAIMS,ETC.
800 COMPENSATION 49.0 40,4 49.0 . 48.4 4Q.n
TOTAL
56.8 52.5 58.9 53.5 60.7
FUNDING (Thousands of Dollars)
GENERAL FUND 56 R 57 5 5R Q 59 S 60 7

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

NO NEW POSITIONS t
FULL TIME —0- _n-
PART TIME —n- “n-
TEMPORARY -0- -0-

ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

See Attached Sheet

IV. DATE April 16, 1982 PREPARED BY Samuel H. TrivnH-\
AGENCY H S.S. Parole Rh.nrd

Original: Legislative Finance PHONE 465-33R4

cc: Budget and Management

Prime Sponsor (First Legislator Named)

3.1-001 (Rev. 12/81)



Section .050, Compensation

The bill would provide payment to the Board members for any day they -
are conducting business, including the reading of files, handling Board
business by phone, as well as hearings.

Beading reports-assume 225 cases/year x 3/4 hours per file = 23 "member

days". Guess 23 days x 2,5 members x $100 = 5.8
\

Phone log shows average of 30 calls/quarter to the office x 4 quarters/
year = 120 calls for handling appeals, requests for special hearings,
mandatory release conditions, etc. X sioo0 - 12.0

Pay full days compensation for tho.se days holding preliminary hearings,
1/2 day parole hearings, etc., now being paid @ $50 per day. Guess 35
mamber days x $50 = 1.8

J1976

Also, the bill increases the compensation i10i Board nembers from $100 to
$150 per day. Current budget shows 257 per diem days x $50 increase =

12.8

Increase a), b), & c) alone to $150 per day x 213 days =
10.7
Total 43.1

Section .080, Responsibilities

Funds for teleconferencing of hearings to adopt regulation, advertise
hearings, have staff travel to hearings to establish regulations in the
Alaska Administrative Code. Budget every other year. Four member days
compensation 0 $150 per day.

Contractual 1.3
Transportation 1.0
Per Diem 1- @
Compensation 6

Total 3.9

Section _JHO, Change in Conditions
Anticipate 5 parolees will reepjest a hearing pursuant: to this Sectdon
resulting in 5 teleconference hearings by tlirbe Board members @ $150.

Transjjortation 1.6
Per Diem 1.3
Compensation 2.3

Total 5.2

Section .280, Revocation Hearings

The "clear and convincing evidence" test will result in a representative
from the District Attorney"s office presenting some of the cases for the
Division of Corrections, as is done in many probation revocation cases
now. Assume District Attorneys will be present in 1/4 of the cases (7)
which will result in a doubling in the length of the hearing time in
those cases resulting in 4 additional "board days per year"™ x 5 members
x $150.

Per Diem 1.6
Compensation 3.0
Total 4.5

Assumption for FY-84 Through FY-87
a) Travel = 15% m FY-84 and FY-85; 10% thereafter.
b) Contractual = 5%
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL MOTE
REQUEST
Eill/Resolution Ho. House CS for CS for Senate E ill No. 327 (JudiciaryD
Title "An Act relation fn pnrolp of offpnHprqg....
Requested by Senator Parr -Date— March-8,-.19.82

FISCAL DETAIL

Agency Affected_ mealth nnd SnrialL-Smfirp-i

Program Category Affected Offender ConfippA-nr. Rr 'nmiriPf: A Simpnnci'nr

BRU, Program, Or Subprogram(s) Affected— Ad~.r-Xcr.firu-x.at___ P-rpbation

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

1
EXPENDITURES (Thousands of Dollars) :

FY 82 FY 83 FY—%4 FY 85 FY 86 FY 87

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT

LAND * STRUCTURES
GRANTS,CLAIMS,ETC.

TOTAL 0. 0. 0. 0. 0. o

FUNDING (Thousands of Dollars)

GENERAL FUND -0- -0- -0- -0- -n- -n-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TINE -0 - -0 - -0 - -0 - -0 - -0 -
PART TIME
TEMPORARY

AV

Original: Legislative Finance PHONE /.64-3376

ccC:

ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

The changes incorporated into Committee Substitute for Senate B ill
No. 327 (HESS) have removed the fiscal impact which would have been
experienced with enactment of the original bill.

It has boon assumed that all parolees w ill cooperate with the
probation officers and waive a formal hearing when a change of
parole condition is considered necessary by Department staff. The
alternative for a parolee is to be incarcerated for the period until
the hearing could be scheduled.

DATE March 9, 1982 PREPARED BY Roger C. Lange
AGENCY Division of Adult- Corrf/rinn<

Budget and Management
Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)
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VISHEU

February 24, 1982

Gordon Evans, Esquire

ELY, GUESS & RUDD

Menden Hall Building, Suite A
Juneau, Alaska 99801

Dear Gordon:

In connection with your theft-of-service lobbying efforts on our be-
half, let me respond to Senator Parr®"s concerns over theft of service
language presently included in S.B. 535.

First of all, let me assure that theft of service is a significant
problem to all subscription television operators nationwide. The issue

is not one of technology but rather of opporcunists taking illegal
advantage of outmoded legislation that provides toally inadequate reme-
dies for legitimate operators such as ourselves. The enclosed trade
journal articles illustrate the current situation very graphically.

Here in Anchorage, VISIONS offers a single channel, 24-hour per day
selection of proprietory programming via a microwave frequency not
receivable on any television set without the benefit of specialized
operator supplied receiving equipment (i.e.,antenna plus electronic
components). Our service is intended for andavailable to only those
individuals desiring it. They sign a subscription agreement with us,
pay an installation charge and thereafter a monthly fee to cover the
costs of programming and antenna equipment rental and maintenance.
(Our receiving equipment always remains r ¢ property and we are respon-
sible for repairing it at all times without additional cost to our
subscriber).

MDS receiving equipment is single purpose iIn nature. That is, It is
capable of receiving only the single microwave frequency authorized
by the FCC for our service in Anchorage and, in turn, converts that
microwave frequency to a signal watchable on a normal television set.
(Here in Anchorage we convert to Channel 6.)

Our problem, in the main, stems from out-of-state individuals or com-
panies who illegally manufacture receiving equipment capable of receiv-
ing our service and then sell it in Alaska and elsewhere on the pretext
of saving money by avoiding paying the monthly fee. Typically, these
out-of-state manufacturers solicit in-state TV repair shops, electronic
stores or the like to be their local distributors. While many local

o'/ j | L Pari: B'vd.
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