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Inetess, possible contributors ,to_emerqency cleanup funds may
include direct state appropriations, Taxes or lees assessed
against hazardous waste generators, or surcharges on disposal.
timately, these costs will be passed on to consumers ol those
goods whcoo production creates hazardous by-products. |
Questions of faimess in allocating cleanup costs arise.
Should present producers of chemical waste be required to
finance cleanup operations tor their predecessors? Should tax-
gayers be responsible for E)ast dumping practices of industry?

fiould The chemical industry be singled out as the prime con-

tributor to any tunc myat an equitable distribution of

{jnancial responsibility, ti.epe issues need thorough considera-
ion

In cases where responsible parties can be identified
alternatives in recovering cleanup costs exist. Section 7003 of
RCRA empowers the EPA to file suit a%a!nst parties responsible
for creating imminent health hazards. This ‘ype of provision also
IS found in'many state laws

STATE ACTION o ,

_ Many states are wrestling with the issue of what to do
with legal or'illegal disposal sites that are now abandoned or "0
longerIn use arid are currently potential health problems,

~_Thefust step in combating the problem is lo identify the
sites. Pennsylvania recently passed legislation that requires the

Department of Environmental Resources to formulate a hazard-

ous w.i Me management plan This plan musl include an inven-
tor/ ¢i'j evaluation of current hazardous waste practices within
Ihe statd, including existing sites. ILMichigan has the same type
of planning requirement and is currently undertaking an inven-

Once luentlfied, the public health and environmental
Proble_ms nssocialed with these sites can be abated. Abalomenl
s cosily; thus Ihe Issue ol responsibility (or cleanup costs mus|
be resolved The Arkansas Resource Reclamation Act ol 1979
requires the Department ol Pollution Control and Ecology “to
adopt and enforce regulations which would require the owners
of abandoned disposal sites o undertake such actions as are
reasonable o prevent environmental contamination,"BThis is
an example ol one a?proach lo having Ihe responsible parly pay
lor cleanup ol tho site _ .

‘Many states have an |mminent hazard provision similar
|o Section 7003 ol RCRAwhich allows the EPA lolilesuil against
the parlies responsible lor creating imminent health hazards,
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and requires those parties to pav for cleanup of he site. Despite
these provisions, if there is an emergency ,remed?nrﬂ]([} the situa-
tion cannot wait until liability is estab ished in court, oney must
be available immediately ffom the state or federal levels to re-
soond to the problems.

There are several proposals for emer%ency_ cleanup
funds at the federal level. The federal "super-fund" Ie?|slat|on IS
designed to provide funds for the immediate cleanup . of
dangerous hazardous waste situations and provide an incentive
to industry to properly handle its waste. At the date of writing,
two bills have been passed bYJthe U.S. House of Representatives
and one bill is pendm? inthe U.S. Senate. Itis not known whether
a cgénpromme bill will'be passed by both houses by the end ot the

session.

NCSL supports federal legislation that would, among
other things, establish a fund to pay for liability, compensation,
cleanup, and emergency response for hazardous substances
released into the environment, thecleanupof inactive Sites, and
compensation to victims who sutler damages. This fund should
be financed primarily through tees or taxes on generators. Inad-
dition, NCSL supparts a liability system that would encourage
those responsible (or the release ot hazardous substances 1o
clean them up and prevent additional releases. Liability should
be established foi damages and loss of real or personal properly,
including relocation costs, loss ol use of natural resources,
economic loss, and all out-of-pocket medical expenses due to
personal injuries. NCSL supports a system that would require the
states to pay 10 percent ot the cost of remedial action lor
facilities that are privately owned and up lo 50 percent where the
facility is publicly owned.” ,

Several States have established funds lo respond to
hazardous waste reieases. Kansas has established me
Perpetual Care Trust Pund.-4The lund would consist of tees col-
lected Irom disposal and storage silo operators. The (und could
be used lot i-pairing sites and énvironmental damage as a result
ol posl-closuro occurrences. Up lo 20 percenl ot Ihe, fund's
halance could be used on an emerqency asis tor Investigation,
engineering, equipment and construction related to removal,
Iroatmenl or disposal ol hazardous wasle, . ,

Now Jersey has established, Ihe Spill Compensation
| und. V Ihis lund, authorized lo contain as much as $50 million
is created by taxes on the Irnnslor ol potioleum products and
hazardous substances. The lund can bo used tor cleanup and



removal of hazardous substance discharges; “imminent and
ancient spills"; cosis of restonnﬁ, repairing or replacing real or
personal property damaged by the discharge; costs of restoring
natural resources damaged by the discharge; and compensa-

licn for tax revenues lost Dy state/local governments due to pro-

perty damage.

Another example is the Wisconsin Hazardous Sub-

stances Spill Fund.B This fund is made up of an annual ap-
propriation by the legislature and reimbursements from respon-
sible parties.” The fund can be used tor abandoned or inactive
site cleanup, procuring and maintaining equipment and supplies
for cleanup, and training cleanup personnel, _
.Cleanup ol abandoned or inactive sites is an expensive
Eroposmon. The EPA estimates the ultimate cost of cleaning up
ove Canal may be %100 million. Although Love Canal iS an
egregious example of cleanup costs, even a Iraction ol that
amodnt will senoule strain a state budget or a de&gnated
cleanup lund The states and the federal government will have lo
cooperate to provide adequate resources.

Facili%and Site Ownership Options
INTRODUCTION o _

_ Because of high entry costs, high risks and strict rePula-
tions, ownership ol off-sile” facilities m,aY be limited to farge
anate,hrms or public entities. State legislatures are beginning
0 consider who should own and operate management facilities,
This section will discuss the advantages and disadvantages ol
Phrlvgte and public ownership and how the state may implément
e decisions.

Private Ownership—Private industry has advanced
technology and business management experfise. Bond under-
writers and pollution control financing authority directors have
suqﬁested that traditional financing ma){ be diffiCult to obtain due
o the hqh risks.associated with waste management. Conse-
quently, Slates might be laced with having lo provide incentives
to encourag; p“vale development. This may be espemallly true
in states tha( uo not produce I,argie quantities ol waste. Incen-
fives that have been discussed include the creation.ol a compre-
hensive state hazardous waste plan, developing a siting
process, and forcing generators lo use approved facilities.
Prowdmg financial inducements is another action the
state might purSue One the ol financial assistance is a loan
guarantée plan, where the state would guarantee to meet

payments if the Envate firm defaul'ed. Th>, (inanc'al incentive
whiich would make funas available to a private develoPe_r, would
encourage facility construction. Another method of financial
assistance is industrial development revenue bonds. These
bonds have been traditionally used to help a private firm finance
its own facility at lower interest rates. Another bonding method is
issuance of pollution control bonds Other forms of financial
assistance include favorable tax structures and subsidies.

Public Ownership—The alternative to private,y-owned
management facilities involves public ownership. A state, local
goveriment or some form of oublic benefit corﬁ,oratlon, may
own either the facility or the land. Public ownership of the land
and the facility may ensure perpetual care of the facility, reduce
public opposition” to its location and ensure that” specific
manageme tgoa}ls remet. »

-~ Methods Tor financing public ownership include general
obligation bonds issued by the state or local government, pro*ect
reveénue bonds, and state authority bonds.” General obligation
bonds, backed by the full faith and credit  the state, are the
traditional method of financing public works projects, However,
this would reouire the state to Use a portion of its bonding capac-
ity, forcing othar projects to be postponeo. Project Tevenue
bcr.Ja ai € another financing vehicle available to publicly-owned
facilities. These honds are -epaid solely from revenue Ogenerated
by the project. State authority or commission bonds are YEt
another’ option available where state legislation enables the
ownership agency lo incur debt and to isSue notes and bonds.
These honds are the obligation of the ownership agency, and
debt services are paid out of the total pool of revenues and
mon,. s available to the agency.

It tne state decides t0 own hazardous waste manage-
ment facilties, two methods of operation are available. The state
may des_lgin and operate_Ihe facility, which would provide
substantial public control. The state must ensure that the agency
empowered to operate the facility has Ihe technical and financial
expertise to manage the facility. The other option is to contract
with a private firm to operate { %facnlty. , ,

Two methods are available for’ private operation. One,
where the state desn};ns and builds the facility and contracts for
its operation, allows Tor extensive st.'te control over methods ot
operation The alternative to this approach is for tho state to own
the site and lease it to a piivate firm which would then develop

and operate the laci"Ay-
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STATE ACTION . . .

Man'/ states have considered the question of ownership.
Some states have decided on private ownership while others
have passed enabling legislation for state ownership,

Minnesota is a good example of a state thal has
thoroughly studied the problem and Decided to enco_ura%e

rivate"ovinership by attempting to provide incentives for it. The
.nnesota Legislative charged the Minnesota Pollution Control
Agency and the State Planning Agency with reporing on hazard-
ous waste mana?ement options available lo the state. Tnis
report pointed out that ownership was an issue that should be
considered by the legislature, but made no recommendations. In
the Waste Managenjent Act of 1980, the legislature established
a planning and"siting program that will” encourage private
development as much as possible. The legislature, in the mean-
time. has required a report from the Departme. 1of Economic
Development on private investment in hazardous, waste
management. Based on that report and on the interest private in-
dustry shows in the area of hazardous waste management, the
Ieg?|s|ature at a later time will decide if more public sector in-
volvement is necessary. Meanwhile, the act does allow the state
to acquire land, by condemnation if necessary, for commercial
hazardous waste Tacilities, o
. New Yorkis encouragmgi_ private development by issuing
pollution control bonds. This option may be used for hazardous
wasle facilities. as well. These bonds a'e issued by the En-
vironment. T-ilities Corporation (EFC) but are the sole obliga-
tion o the private company. . .

There are many examples of public ownership at the
loc~ and state levél which have varyin de?ree,s,,ol
private/public coooeration. In California, a riumber of facilities
are owned and opsrated by county governments or sanitation
districts These facilities are landfils that accept limited quan-
tities and onlécertam types ol wastes. _ ,

The Gulf, Coast Waste Disposal Authority (GCA) in
Houston, Texas, is a publicly chartered agency empowered to
provide treatment facilities “for public and private sources of
waste.1 The GCA is developing a hazardous waste facility that
will be financed by four hazardous waste generating films. The
GCA intends to perlorm st veral tasks asSociated with design
and operation of the facility while other tasks will be performed
by private contractors.

Washington's law authorizes the Department of Ecology
to acquire land"on the Hanford Nuclear Reservation to develop
an extremely hazardous waste d|sPosaI site or facility. B The
legislation réquires that all extreme % hazardous waste be dis-
posed of at this site. A suitable site has been acquired and the
state is now doing further stuglies. o
, The EFC of New York is emPowered to acquire interests
in real ,proRerty for ihe purposes of constructing and operatmgi
industrial_hazardous waste treatment, storag,e, and disposal
facilities.BThe EFC is now stud mq, the possibility of acquiring
hazardous waste management facillties, .

_ Oregon requires that, as a condition for obtalnlng a per-
mit to operate a hazaidous waste site, the licensee deed to the
state the hazardous waste site after closure/0This requirement
implies that the state will assume responsibility for perpetual
care of the site - ,

.. Arizona passed a bill in 1980 that provides for state ac-
auisition ol a site for a hazardous waste disposal facility.4The
bill, effective July 1980, requires the Department of Health Ser-
vices to select a site and then submit the site for legislative ap-
proval. Once the site receives approval, the department has the
authority to take all action necessary toacquire and develop the

Site.
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he Bg cific examl%as stale le |sl$1t|ve activity de-
| scribed i this guide demonstraté that state govern-
| ments have been active in the development of innovative
JL. legislation in all areas of hazardous waste management.
The deﬁ,lree of hazard approach adopted in California, the ab-
solute Tiability section in the recently passed Pennsylvania
legislation, and the comprehensive planning effort called tor in
the Minnesota Waste Management Act are all examples of this
innovation. As time goes on, state legislatures will be developing
new legislation and amending existing legislation in response to
the public health and saféty and “environmental problems
associated with improper hazardous waste management.
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Notes

" Mich.gan (1979 Mich. Pub. Acts No. 64)

Florida (1979 Fla. laws ch 60.302)

Delaware (Del Code Ann. lit, 7, ch. 63)

Arkansas (1979 Aik, Acls No. 406)

Massachusetts (Mass. Ann. Laws ch. 21 sec. letseq.).

+ 1980 Minn, laws ch. 564, Art. IV.

>1980 Ky Acts sec. 11.

*L Peery. D Valentine and L Wright, Senate Research Stall. Stall Report
on Issues in Hasaicous Waste Management In Missouri Senate Energy and
Environment Committee, p. 21. August 28.1980.

sCat Health & Salely Code Div. 20, ch. 6.5. Art. 5(25150).

* Perry. stall Report on Hazardous Waste n Misso ni, p. 21.

" Ibid

*45 Fed Reg 33063(Mny 19 i980)(To be codilied in 40 CFR 261 er. seq).

+45 Fed Reg 33063 (May 19.1980) (To be codified in *0 CFR 261.)

111979 Utah laws, Utah Hazardous Wasto Act sec. 2(c)

" Ibid

* Cat. Health & Safety Code Div 20. ch 65, Art 2(25117)(a) and (b)
" Cat Health 8-Salely Code Dw 20.ch 6 5. Art. 2(25115).
'e ish Rev Cede sec 70 105010(5) and (6) (1076)
" Tex Art 4477-1.VTC S, (1970)
* 1979 Aik Acls 406 sec 4(0XG).
" 45 Fed Reg 33154 (May 19.1980) (To bo codified in 40 CFR 265).
"Il 01 si Goneial Assembly HO 453 sec 22
* 1979 Ark Acls 406 sec 4
n 1979 Mich Pub Acts No 64 sec 22(2)
979 Mich Pub Act-' No 64 sec 41(1)
«/ id

IJM379Wis Lnwsch 144 44(2Xb) as revised b ch. 34, Laws ol 1979



J 1979 Wis. | 3ws ch. i44.44(3xc) as revised by ch. 34. Laws ol 1979
» 1979 Ark. Acts 406 sec 13(b)

"Cat Health & Safety Code Div. 20. ch. 6 5. Art 7(25174).

" 1979 Ark Acts 406 sec. 13(a) and (b).

* 1979 Fla Laws Ch 80 302 sec. 403 727(3Xa) and (D)

" 1980 Pa. Laws No. 1980-97 Art VI sec 606

* 1980 Minn Laws ch 564

" 1980 Pa Laws No. 1980-97 Art V sec 507

» 1979 Ark Act 1098 sec 7(a)and (b)

" Goals For State Federal Actions Policy Resolutions of the National Con-
ference ol Slate Legislatures 1980-1981. p 109

" 1979 Kan Sess Lawch 202
51979 N.J Laws ch 346
' 1979 Wis Laws ch 144 76(6)

" Acls of Ihe 61sl Legislature of the Stale of Texas. Reg Session, 1979, 409
as amended by 202 (1971) ch 258 and 466(1973). ono ch 443(1975).

Wash Rev Code sec 70.104 0-10

>N'Y Pub Auth Law. Title 12. Now York Stale Environmental Facilities Cor-

poration sec 1285(c)
« Or Rev Slat sec 3459 590

¥ 1980 Ariz Sess Laws ch 119(To be codified as Title 36-2801 ol Ariz Pub.
Health Title)
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Arthur 0 Little. Inc , A Plan for Development ot Hazardous Waste Manage-
ment Facilities in me New England Region. Prepaied lor the Hazardous
Waste Management Program ol the New England Regional Commission,
September 1979

L Biair C Gerberand L Slosky. Scientific ana Tecnnical Needs lor Hazardous
Waste Management Executive Ollice ol the President. OHice ol Science

and Technology Pol'cy, 1979

Chemical Manufacturers Association. A System For Management 0*
Hazardous Wastes By Degree Of Hazard Under SuDtMe C Of RCRA. 1979

T.Coo', and J Knudson, Defining Hazardous Waste An Evaluation of Two
Approaches. Department nt Ecology, Slate ol Washington, October 1978

(Revised March 1979),

U S Environmental Protection Agency.

—Everybody's Problem Hazardous Waste (SW-826). 1980

—Stale Decision-Makers Guide lor Hazardous Waste Management
(SW-612) 1977

—Hazardous Waste Facts (SW-737). 1980

—Attack on HazarJous Waste: Jne Challenge ol the 1980's (SW-845).
February 1930

—Hazardous Waste Facility Siting A Critical Problem. July 1980

G Lazarus and J Steolcr. Development ot A Stale Hazardous Waste
Management System Planning. Ownership Options. Liability and Manage-
ment Technologies. NCSL. Denver, Colorado. February 1980

R B Poiasek, "Developing Solutions to Hazardous Waste Problems
Environmental Science and Technology. August 1980, pp 024-929

B Simcoo aria D Wise, Management ol Hazardous Substances A Survey ol
Stale Laws 1976-1980 NCSL, Washington. D C . 1980

J Slegior

—OQverview ol me Final U S Environmental Protector: Agency
Slain Hazardous Waste Program Regulations NCSL. Denver. Colorado,
July 1980

—Ov)érview ot me Final US Environmental Protection Agency Hazardous
Waste Gnnorninr and Transporter Regulations NCSL. Denver. Colorado.
July 1980

—"Hazardous Waste General Policy" Legislator's Handbook ol Science
and Technology Issues NCSL. Denvnr. Colorado. Juno 1980

—"In Whose Backyard0 Thu Problem ol Siting Hazardous Wasto Facilities
State Legislatures April 1080, pp 22-24. NCSL, Dei ver, Colorado

Glossary
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Abandoned Site

An inactive hazardous waste disposal or storage facility which cannot be easily
traced to a specific owner, whose owner has gone bankrupt and subsequently
c?nnot afiord the cost ot cleanup, or a location where illegal dumping has taken
place

Certificate ol Need
A declarahon by a slate authority that a hazardous waste treatment, storage or
disposal lacilily is essential to meet the hazardous waste management needs ol
tne stale and that Ihe propo-ied lacilily is environmenlally, technologically and
politically adequate.

CradletoGrave
Tracking ol Ihe source, quantily, concentration, type, etc.. of hazardous wasie
Irom the instant ol waste production until ultimate storage or disposal.

Disposal

The environmentally sound incineration, long-term storage, treatment, or Ihe
discharge, deposit, injection, dumping, spilling, leaking, or placing ol a hazardous
waste into or on land or waler

Disposal Facility

The location, equipment, or facility where hazardous wastes are disposed ol, in-
cluding a disposal lacilily associated with or adjacent to facilities generating
waste

Dump

Aland site al which waste is disposed ol in a manner which does not prolecl the
environment, is susceptible lo open burning, or is exposed lo Ihe elements, vor-
min or scavengers

Fluldlzod Bod Inclnoralor
An incinerator inwhich the waste is maintained in suspension by an upward con-
trolled llow ol an

Generator
The person who by nature ol ownership, management or control. Is responsible
tor causing or allowing lo bo caused, Iho creation ol hazardous wnslo

Hnulor
Aperson who transports liaznidouswaslo on a public road, railroad oi water to a
hnzardous waste lacilily

IncInoratlon
Tho process by which waste volurno is reduced by combustion in a controlled
manner.

Industrial Dovolopmon| Rovonue Bonds
Bonds which are based only on tho rovenues ol 1ho project oi business. They ate
ultimatoly linancod by money raised horn the bond Issued as security.



Injection
Subsurtace emoiacemem ol tluids inrough a bor id. drilled or driven well: or
through a cug well, where the deolh ol the well is gr eater man its largest surface
Oimension

Leachate
Aliquid containing aecomoosed waste, oacteria and olher noxious andpoienbaily
harmlul materials lha! drams from landfills.

Letter ol Credit
Awhiten instrument addressed Dy one person to another, requesting the latter to
give credit to the peison inwhose lavor it is drawn

Manifest System

The system used lor identifying the duartlity. composition, origin, routing and
destination ol hazardous waste during its transportation Irom generation to
disoosai. treatment or storage

Midnight Dumping
The illegal dumping ot hazaioous waste in an environmentally unsound and un-
controlled manner

Olf-Slte Hazardous Waste Facility

An operation involving handling, treatment, storage or disposal ol hazardous
waste in one or more ol the loilowing situations

1. The hazardous waste is transported via acommercial railroad, a public roar,or
public waters, where adjacent land is not owned by. or leased to, the producer ol
the waste

2 Tne hazardous w. sto site is not owned Dy. or leased lo. the producer ol Ihe
waste

3 The hazardous waste is at a site which receives hazardous v/aslo Irom more
than one producer

OnSllo Hazardous Wasto Facility

An operation involving handling, trontmonl. storage or disposal ol hazardous
waste on land owned hy or leased to awaste proc icer andwhich receives waste
produced only by the producer Also considered <n-site are situations where the
disposal site and Iho area where Ihe hazardous waste are generated are on tho
same contiguous property

Sanitary Landllll

Amethod ot disposing ol retuso on land without creating nuisan .et; or hazards ro
public health ot salely Carotut preparation ot the lilt area and control ol water
drainage a'e required lo assure proper Inndlilmg To coniine ihe reluse to Ihe
smallest practical area and reduce il lo lho smallost practical volume, heavy
Irnctor-liko equipment is used lo sotoud, compnd, and usually cover Iho waste
daily will at least six inches ol compacted soil Allot the area has bnen com-
pletely lilled and covered with a lina! two- lo thioo-lool layer ol soil and has boon
allowed lo seilio an appropoaie period ol timo. Iho reclaimed land may bo lurnod
into a recreational area such as a park or goll course. Under certain highly con-
trolled conditions Iho land may be used as a plol on which some types ol buildings
can be constructed

Surface Impoundment
Alacilily or part of a lacilily which is a natural topographic depression, man-made
excavation, or diked area formed primarily ot earthen materials, which is de-

signed lo hold wastes containing tree liquids (e.g., holding, storage sett ing and
aeration pits, ponds and Iagoons%.

Surety Bond
Abond guaranteeing petformance ot a contract or obligation.



The Scionce tina Natural Resources Program

The Solid and Hazardous Waste Management Project ol the
NCSL, conducted in cooperation with tfie EPA is designed to
familiarize state legislators and legislative staff with the iegal,
economic anc intergovernmental” problems associated with
solig and haza'dous waste management and provide technical
assistance to state legislators and state legislative staff. This
project_is part of NCSL's Science and Natural Resources Pro-
gram. The program offers several services to legis'atures on
issues and questions concerning science_and” technology,
natural resources, and state-tribal relations. The Denver office
privides general Information Services, including responses to
state information requests, brief reports and newsletters, In-
depth pol'cy research that results in m%or, reports and quide-
hooks on Key Issues, conferences and seminars, and diréct In-
state technicsl assistance tailored to the requests of state
legislatures. In addition to solid and hazardous waste, current
projects cover the specific topics of water quality, radioactive
Wwastes, vehicle inspection and maintenance for air_quality,
resource information systems and state-tribal relations. The pro-
gram ciso has projects that provide general research and infor-
matn%n services on topics involving scientific and technical
questions.

NCSL's office in Washington, D.C,, monitors federal natural
resources legislation and aﬁ;ency programs and then represents
the concerns of state legislatures, as established by the NCSL
State-Federal Assembly, to the federal government. Further
questions concerning I program can e directed to the follow-
ing staff members:

Denver

DaB_R tBucks, Science and Natural Resources Program
irector

Larry Morandi, Program Manager, Natural Resources

Ron"Hogan, Program Manager, Science and Technology

Washington, D.C. .
Donna Wise, Natural Resources Staff Director
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SUBJECT: Fill: SB 43
(Kerl
TO: Sera
ATE"™
rﬁN»r: el Linn
Leri:

You have asked if S3 43 as drafted, 1if enacted, will 1insure
state compliance with P.L. 9c-2f-5 (42 U.S.C. Sec. 1395ss)
and prevent federal intervention to regulate medicare
supplemental 1insurance policies.

P.L. 96-265 creates a certification, process for certain types
c”N .nsurers, setting new standards for medicare supplemental
.ranee, 1including a requirement that such policies must

u designed to pay out at least 75 percent of premiums
collected in benefits. [42 U.S.C. Sec. 1395ss(c)(2)]- This
is a federal requirement not directly related to state
insurance laws, but if a state has not created requirements
similar or identical to the federal requirements by Jul., .,
1982, the federal certification will come into play,
superseding state regulation 1in this area. The State of
Alaska favors state rather than federal regulation of the
insurance industry in Alaska and thus wishes to obtain
legislative authority to control preraiun-benefit ratios by
enactment of SB 43.

The Division of Insurance has stated that the cederal deadline
of July 1, 1982 1is misleadingin that there 1is to he a federal
survey of state Jlaws existingon July 1st of this year which
will be used to assess the need for federal intervention.

The Division believes that chances in state lav: which become
effective before July 1, 19S2, cut after July 1st of this

year will not prevent the federal intervention which they

seek to avoid. If the Divisirn is correct, and | have no

vei



Senate Labor and Commerce Committee
Pac-e 2
January 28, 1981

reason to doubt then on this, then they do need authorizing
legislation during this session to allow then to make
regulations before July 1st of this year to avoid federal
intervention.

It appears that S3 43 will give the Division of Insurance
the authority it needs to avoid the threat of federal

intervention as to medicaid supplemental insurance. It \
should be noted that the bill as writtm-WQuld allow i
regulation of prenium-bene.fit ratios in all insurance J 1*
policies written in the stater not just medicaid supple—
mental 1insurance. This broad authority may be desirable but
ft is not required by the new federal law. I also have some

difficulty with the placement of the new law in AS 21.42.130,
which has to do with 1insurance policy format, not substantive
regulation of insurance rates. It might better be placed in
AS 21.89 MISCELLANEOUS PROVISIONS, but its placement 1in

AS 21.42.130 will not invalidate the law.

To summarize, SB 43 will have the effect of supplanting federal
certification procedures in the area of premium-benefit ratios
in medicaid supplemental insurance, 1if enacted this session.

It goes beyond medigaid supplemental 1insurance, and, in factp,
gives the PivilTfon~~0f"Insurance nower to set nremium-benefit
ratfqs_for all insurance policies

] N
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January 20, 1981

Honorable Bob Mulcahy

Chairman, Senate Labor and
Commerce Committee

Pouch V

Juneau, Alaska 99811

Dear Senator Mulcahy:
RE: Position Paper SB 43
Thank you for your request for information on SB 43.

The recent passage of Public Law 96-265 in tne Federal Congress has
the effect of transferring a portion of the regulation of insurance
to the Federal Government unless the various states establish certain
equivalent programs and do so on an extremely short time frame.

The insurance industry has traditionally been regulated by the various
states, individually. This approach was reinforced in 1945 with the
passage of the McCarran-Ferguson Act (15 USCA 1011-1015). There has
been a fairly steady attempt to bring such regulation under a federal
agency, particularly by the Federal Trade Commission, wlrch has been
resisted by the states with equal fervor. The principal argument at
the federal level has been that insurance is interstate commerce and
should L? regulated by a federal agency. The states, on the other
hand, argue that the federal bureaucracy is either unable or unwilling
to recognize and be responrive to local conditions and needs. Due

to Alaska®s population relative to the rest of the nation, this is

an argument that has a good deal of substance. In fact, Alaska has
already experienced a situation that accents the State"s concerns

and did so at the expense of Alaska®"s citizens to the tune of about
$36,000, and that was in 1972 dollars.

Public Law 96-265 addresses changes in the Social Security Act and
includes language dealing with medicare supplemental policies. It has
two requirements termed "The Baucus Amendment"™ which impact State
regulation of insurance. The first requirement concerns adoption of
minimum standards of coverage for medicare supplemental policies.

The Division of Insurance has sufficient statutory authority to es—
tablish the necessary standards based on an argument that it would be
a misrepresentation to offer or sell a contract of insurance that
purports to be a medicare supplemental policy unless it provides

the adopted minimums. This can be accomplished by regulation and work
on it has commenced.

i 1
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The second requirement of "The Baucus Amendment™ 1is for cost/benifit
ratio regulation. This is the area in need of a legislative solution.
The Division of Insurance does not currently have rate regulatory
authority over disability or accident/health kinds of insurance in—
cluding medicare supplemental policies. It, in fact, wishes to

avoid rate regulation of the kind now applied to property and casualty
kinds of insurance as there would be a fiscal impact not commensurate
with the results. However, it would be appropriate to determine a
reasonable ratio of cost to benefit whiv.h could be regulated rather
simply based on information supplied to I s division annually, thus
avoiding an elaborate and costly actuarial review process.

Under the federal legislation, the Secretary of Health, Education and
Welfare *s required to establish a certification program with respect
to the various states that polic ® issued in those states meet certain
standards, unless a state has established a program to regulate the
minimum standards and cost/benefit relationship as previously noted.
The secretary is to base his actions on a study to be completed by

July 1, 1981, so we are faced with an exceptionally short time frame

to act and avoid this federal intrusion.

The proposal modifies the reasons under which the Division of Insurance
may base the refusal of a filing of a contract form, to include an
inappropriate relationship between the benefit provided and the cost

of the coverage. This responds to the federal action concerning medicare
supplemental policies. It also addresses other kinds of insurance
subject to filing under AS 21.42.

We are prepared to offer tesiimony and/or respond to questions when
this issue is heard before your cominittoe.

Very truly yours,

Charles R. Webber
Commissioner

CRW/jarEs
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Millions of senior citizens are "vic-
tims of a colossal racket" that costs
them one billion dollars a year: the
sale of medigap health insurance
policies that are "unneeded, duplica-
tive, and therefore essentially worth-
less."”

That charge isn't new. It was made
two years ago by the staff of the
House Select Committee on Aging
and its chairman, Representative
Claude Pepper (D.-Fla.). Changing
Times has reported on the problem
several times, most recently in "New
Guides to Picking a Medigap Policy"
(Feb. 1980).

What’s new is that Congress has
passed a law aimed at ending the
medigap rip-off.

Medigap policies are private insur-
ance plans that supplement medicare
benefits. Since medicare pays less
than 40% of the health-care costs of
people 65 and older, there are plenty
of gaps to fill. Medicaid plugs them
for those who qualify, but for other
senior citizens there is a real need for
private insurance.

As you are aware if you've ever
considered such a policy, it's tough to
judge how much prole-.ion is offered
and just how the coverage would
mesh with medicare benefits. Investi-
gations have shown that the medigap
business is fertile ground for un-
scrupulous agents pushing policies of
little or no value. The Committee on
Aging figures that a fourth of the four
billion dollars spent annually far
medigap insurance is wasted.

The new law should make r.loos-
ing a supplemental policy eas er anil
safer. It calls for a voluntary federal
certification program to begin in the
summer of 1982. Only plans that
meet minimum standards will be

1
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Mediﬁ (ﬁ( plans meeting certain voluntary standards will
ay from Unclg Sam starting nextyear.
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awarded the govemrnent's seal of ap-
proval:

» The policy must supplement both
part Aand pan Bof medicare.

» It must be written in easy-io-
understand language.

» It cannot exclude coverage of a
preexisting health condition for more
than six months.

» It has to permit cancel.’ation within
30 days without financial loss,

» It must offer reasonable economic
benefit in relation to the premium
charged.

The question of what is a reason-
able economic benefit will be an-
swered in part by the policy’s loss
ratio—the percentage ofpremium in-
come returned to policyholders in
benefits. T! ?higher the loss ratio, the
smaller the portion of each premium
dollar that goes for profits, agents'
commissions and other expenses.
The federal standards set 75% as the
minimum loss ratio for group medi-
gap policies; for individual policies
the minimum ratio will be 6096.

Clearly, some medigap policies
now sold cannot pass the test. The
Committee on Aging reports, for ex-
ample, that some individual policies
pay out less than 30 cents of each
premium dollar in benefits. In con-
trast, Blue Cross/Blue Shield group
plans—which account for about half
of the nearly 20,000,000 policies pur-
chased each year to supplement
medicare—average a loss ratio of
about 90%,

Because the federal program will
be voluntaiy, insurance companies
won't be required to submit their

medigap plans for government
scrutii.v, Plans that dont meet the
minimum standards wont be

banned, but it is exported that the

potential marketing advantage ofwin-
ning the government’s okay will en-
courage companies to seek certifica-
tion, and that passing the federal test
will become a benchmark for medi-
gap policies. (In states that impose
equal or higher standards than those
in the federal law, the state's require-
ments will apply.) The Department of
Health and Human Services (HHS)
will design an emblem for display on
federally approved policies.

In addition to establishing the cer-
tification program, the new law takes
aim at medigap abuses by making it a
federal crime for agents to use cer-
tain sales practices, It will be illegal,
for example, to knowingly sell a
policy' that duplicates coverage an in-
dividual already has from medicare
or another private policy. It will also
be a crime to claim falsely that a
policy has been okayed by the gov-
ernment or for a company to offer a
mail-order medigap policy in a state
unless the policy has been approved
by the state’s insurance office.

You still have to compare

Federal certification won’t mean all
insurance plans will be identical. Ap-
proved policies will undoubtedly
differ on specific coverages offered
and premiums charged As with any
other insurance, you’ll nave to com-
pare carefully to get the medigap
policy that best fits your needs.

There’s help coming in that area,
too. HHS is setting up a n;..,onwide
counseling service to help people
evaluate medigap policies. Although
counselors won’t recommend indi-
vidual policies, they will analyze
plans and help buyers compare
policies on such points as whether
coverage duplicates medicare, which
gaps are tilled and which aren’t, and
exactly what benefits are offered.

Although HHS is uncertain when
this service will be widely available,
your local social security office or an
area senior citizens organization may
be able to tell you whether it will be
offered in your area.

You can compare medigap policies
yourself by r aiing copies of the HIIS
"Medicare/Private Insurance Check-
list." This four-page work sheet gives
the limits of medicare coverage and
gives you space to chart the terms
and benefits of supplement;!, policies
you e considering. You can get
copies of the 'sfiecslist free from the
office that handles your medicare. O

Changing Times
/st
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COMMERCE &
ELOPMENT POUCH D

OFFICE OF THE COMMISSIONER WNEAU, ALASKA $D811
Phone: 465-2500

February 10, 1981

Honorable Bob Mulcahy, Chairman
Senate Labor and Commerce Committee
Pouch V

Juneau, Alask. 99811

Dear Senator Mulcahy:
Re: Senate Bill 43

On Monday, February 9, 1981, Don Koch of this department appeared
before vour committee in support of SB 43. A representative of the
Health Insurance Association of America (HIAA) also appeared and
presented that association®s views on SB 43 which were partly in
conflict with Mr. Koch"s testimony and position. Your committee
suggested that it would be appropriate for this department and

HIAA to attempt a compromise solution to conflicts.

With the assistance of Mr. Mike Thomas, HIAA"s representative, we
have worked out a resolution of our differences and ask that you
offer the enclosed revision as a substitute to SB 43. It accom—
plishes the desires of this department in a manner acceptable to
HIAA. We sincerely appreciate the reception that you and your
committee have given this proposal.

Commissioner

CRW/val21G7
Enclosure



ﬁFEC%MELLE Robertson, Monagle, Eastaugh & Bradley
R. E.ROBERTSON (1685-1961) A PROFESSIONAL CORPORATION
.. 0. EASTAUGH

J. & BRADLEY Attorneys at Law
W”éll'l‘]AAMchggﬁDY POST OFFICE SOX 1211
MICHAEL T. THOMAS JUNEAU. ALASKA 99802
JAMES F CLARK

PAUL M. HOFFMAN

J. P. TANGEN

DEBORAH A HOLBROOK

D. ELIZABETH CUADRA

HAROLD E.SNOW. JR.

PAMELA L. FINLEY

JUNEAU OFFICE
200 NBA BUILDING
POST OFFICE BOX 1211

JUNEAU. ALASKA 99802

PHONE (907) 586-33*0

CABLE ROMEA
TELEX: 099-45-376

February 10, 1981

The Honorable Robert Mulcahy

Chair, Senate Commerce & Labor Committee
Alaska State Senate

Pouch "v", Mail Stop 3100

Juneau, Alaska 99811

Re: Senate Bill 43

Dear Senator Mulcahy:

I have reviewed Commissioner Webber®s
of February 10, 198.1, and the enclosed proposal
committee substitute. The proposed
believe,
director®s concerns,

and we urge its ado”"ion.

Thank you for your consideration on

Very truly yours,

ROBERTSON, MONAELE,

MTT/dh

this

ROBERT B BAKER
LEROY j BARKER
L.G 3ERPY

C R RICH

WM. RONALD HULSN
CARL W. WINNER

ANCHORAGE OFFICE
601 WEST FIFTH SUITE 5*0
ALASKA MUTUAL BANK BLDG.
POST OFFICE BOX 679
ANCHORAGE. ALASKA 995t0
PHONE (9071 277-6693

CABLE RCMEA

TELEX. ODO-26-KS6

letter
for a
language will,

adequately and appropriately deal with the

we

bill.

EASTAUGH & BRADLEY
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42CFR Part 403

Medicare program; Medigap—
Certification of Medicare Supplemental
Health Insurance Policies

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Proposed Rule.

SUMMARY: This proposal would
establish a program of certification, by
the Secretary, of Medicare supplemental
health insurance policies (so-called
Medigap policies) voluntarily submitted
by insurers for review. It would
implement, in part, section 507 of the
Social Security Disability Amendments
of 1900. HCFA will administer the
certification program.

The voluntary certification prc gram
would go into effect July 1,1902, and
would apply only to policies issued in
those States tha, do not hove in effect a
program for regulating Medigap policies
equal to or more stringent than the one
to be described in these regulations. A
Supplemental Health Insurance Panel,
consisting of the Secretory or a designee

‘ and four State Commissioners or

Superintendents of Insurance appointed
by the President, will determine the
adequacy of a State’s program in
relation to the standards contained in
the regulations.

These regulations would: (1) set
standards for policies voluntarily
submi* jd to IICFA for certification, (2)
cstat.ti di procedures for the certification
program, and (3) promulgate the
statutory requirements that the
Supplemental Health Insurance Panel
would use to approve State regulatory
programs.

DATE: To assure consideration,
comments should bu received by: March
23,19111.

ADDRESS: Address comments in writing
to: Administrator, Health Care
Financing Administration, Department
of I'lunlth and llonian Services, P.O. Box
17073, Baltimore, Maryland 21235. If you
prefer, you may deliver your comments
to Room 309-0 Ilubert 11.liuniplirey
llullding, 200 Independence Ave., SW.,
Washington, D.C., or In Room 709, Fast
High Rise building, 0101 Security
boulevard, Baltimore, Maryland.

Pleuao refer lo 1JPP-91-P. Agencies
and organizations are requested lo
nubmit comments in duplicate.
Comments will be available for public
Inspection, beginning approximately two
weeks after publication, in Room 309-G

of the Department's office at 200
Independence Ave., S.W., Washington,
D.C. 20201 on Monday through Friday of
each week from 8:30 to 5:00 p.m. (202-
245-7090).

FOR FURTHER INFORMATION CONTACT:
Thomas Hoyer, 301-594-9690.
supplementAitYinformation: Because
of 'he large number of comments we
receive, we cannot acknowledge or
respond to them individually. However,
in preparing ".he final rule, we will
consider all comments and will respond
to them in fiu preamble to that rule,

Medicare Program

Medicare is a Federal health
insurance program, provided for under
title, XVIII of the Social Security Act, for
peO]h G5 and older and some people
under 05 who are disabled. The
Medicare program consists of two parts,
a Hospital Insurance Program (Part A)
nnd s Supplementary Medical Insurance
Program (Part B).

Part A, Hospital Insurance, covers
hospital, skilled nursing facility (SNF)
and home health care, as well as certain
therapy services. It is oriented towards
acute care, and its coverage provisions
nre based on the concept of a benefit
period or "spell of illness"”, a period that
begins when an individual receives
inpatient hospital or SNF services and
ends when (hut individual hus been out
of the hospital or SNF for GOconsecutive
days. In each benefit period, individuals
urc entitled to up to 90 days of inpatient
hospital care, up to 100 days of post-
hospital SNF care, and up to 100 post
hospital home health visits. If the full 00
days of hospital benefits nre exhausted
during a npell of illness, u beneficiary
may draw on 00 additional lifetime
reserve days.

Part n, the Supplementary Medical
Insurance Program, provides coverage
for physicians' services, medical and
other health services (a wide range of
services Including diagnostic tests and
X-rays, outpatient hospital services,
durable medical cqulpmnni. embulnncc
onrvice, prosthetic devices, physical
therapy, etc.). and up to 100 homo health
visits per year.

Both parts of Medicare contain coni
sharing provisions, that is, deductible
mid coinsurance. The law requires that,
under Part A, the Inpatient hospital
deductibles and hospital and SNF
coinsurance amounts bo adjusted
annually toreded the rising costs of
health cure (Section 11113(h)(2) of the
Ad). Under Part A. there is currently an
unmud hospital deductible of $180, a
dally co-payment of $-15 for the 01st
through tliu 90th day of care, and $90 a
day for each lifctiaie reserve day. In n
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SNF, there is a $22.50 co-payment for
care from the 21st through the 100th day.

Under Part B, medical insurance
generally pays 80 percent of "reasonable
charges”, and the beneficiary pays 20
percent coinsurance. (Under Title XVIII,
the "reasonable charge" is the amount
of the actual charge of a physician or
supplier that can be recognized for
payment under Medicare.) Since actual
charges generally exceed the
"reasonable charges”, beneficiaries are
also responsible for the difference,
unless the physician or supplier accepts
"assignment" of a beneficiary’s claim. In
addition, the beneficiary must pay an
annual $60 deductible.

There are n number of items and
services that are not covered under
either of Medicare’s two insurance
programs. These items and services
include: custodial nursing home care,
custodial home cure, most prescription
drugs, dental care, eyeglasses and eye
examinations, immunizations, most foot
care, and homemaker services.
Beneficiaries must pay the full cost of
these services out-of-pocket or obtain
additional insurance protection lo pay
the costs.

Medicare Supplemental Health
Insurance Policies—Nature and
Problems

The Medicare program was never
designed to cover the total cost of
providing medical euro for its
beneficiaries. It has been estimated that
Medicare puid for about 44 percent of all
health care costs for its beneflciurics in
1070. The remaining 50 percent included
the cost of noncovercd services end
cost-sharing provisions of tiie Medicare
program. Since the enactment of the
Medicare program, various insurance
organizations, both profit nnd nonprofit,
huve developed and marketed health
insurance policies aimed et paying
health care expenses not covered by the
Medicare program. In 1970, about 15
million of tne 23 million Medicare
beneficiaries spent $1 billion for
approximately 19 million pol cles to
supplement Medicare. These policies nre
commonly referred to es "Medigap"
policies nnd principally include
Medicare supplement policies,
Indemnity policies and specified disease
policies.

Medicare supplementpolicies arc
designed to fill specific gaps in the
Medicare benefit structure. These
policies typically offer coverage of uoine
or nil of Medicare’s deductible end
coinsurance amounts und sometimes
Include coverage of services not covered
untler Medicare. There are many
varieties of supplement policies with
premiums nnd benefit structures
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designed to meet the needs of people
with a variety of incomes. A
characteristic of most of these policies,
however, is that they base their
payments on Medicare's coverage and
reimbursement structures. They seldom
pay more than the 20 percent
coinsurance amount of the "reasonable
charge" recognized by Medicare. They
rarely pay any of the difference between
the "reasonable charge" and the actual
amount that a physician cr supplier of
services might charge. Furthermore, they
frequently do not cover a broader range
of services than are covered under
Medicare. The premiums for these
policies are usually adjusted annually to
compensate for increases in Medicare's
deductible and coinsurance amounts.

Indemnitypolicies usually have fixed
premiums and pay a predetermined
amount of money when certain
conditions are present or certain health
care services are furnished. An
indemnity policy, for example, might
pay u fixed amount for each day of
hospital or nursing home care, for i ech
medical or surgical procedure required,
or for a given diagnosis. The amount of
benefits is usually predetcrmir.ua nnd is
not tied to the beneficiary's actual
health care expenses. Indemnity
benefits nre usually payable without
regard to oilier coverage.

Specified disense policies, popularly
known as "dread disease policies", will
pay certain spucified amounts once a
positive diagnosis (e.g., cancer) has been
medically confirmed. As with indemnity
policies, thu benefits paid under
specified disease policies are often fixed
nnd arc not usually tied to the
beneficiary's actual expenses.

In May, 1372, the Senate Judiciary
Committee, Subcommittee on Anti-Trust
and Monopoly, held hearings related to
the sale of Medigap policies. Since then
more than a dozen other investigations
and studies by congressional
cnnniittces, the Federal Trade
Commission, the news media, and
various other individuals and agencies
hove revealed and onfirrned certain
problems with Medigap insurance. Some
of the problems relate to the nature of
the policies, and some of them relate to
the manner in which they are sold:

1. There is such a wide variety of
Medigap policies tlial it is difficult, If not
impossible, for a beneficiary to compare
them and effectively assess their
relalivo benefits and costa.

2. The policies theinselvou nro often
written in complicated language that
obscures the extent of their coverage or
the nature of their exclusions. For
example, many policies contain cluuoes
which limit or exclude payment for
services received In connection with

medical conditions which were known
to exist at the time the policy was sold.
These pre-existing condition clauses can
negate coverge described in other
portions of the policy.

3. Medicare beneficiaries often
misunderstand the coverage available
under Medicare. This, when coupled
with misunderstanding of coverage of
the supplemental policies, may lead
individuals 10 purchase coverage that
duplicates Medicare coverage or
coverage that exists under another
supplemental policy, while at the same
time leaving significant gaps in
coverage.

4. It is also virtually impossible for
Medicare beneficiaries to determine the
value of the policy's benefits in
relationship to the premiums pr.'i. This
relationship, known as the loss ratio, is
a way of determining how much of the
aggregate premium income from a policy
an insurance org mization spends on
aggregate bencfiis. Many group policies
return GOto 90 cents, or more, on the
premium dollar, while some individual
policies return less than 25 cents. In
general, Medigap policies as a class
often return less money in benefits than
most other health insurance policies.
("Medigap: State Responses to Problems
with Health Insurance for the Elderly",
T. Van Ellet; Intergovernmental Health
Policy Project. The George Washington
University, Washington, D.C.; October
30,1079 (hcreufter, "Medigup" by Van
Ellet). p. 10.)

5. Financial incentives, including very
large sales commissions, have led some
insurance agents to persuade
policyholders to terminate u good policy
in order lo subscribe to a new one. The
practice is costly to the beneficiaries
and often leaves them without
protection for n period of timo bccuusv
the new policy usually bus a waiting
period 'ii pre-existing conditions, in
other cuses, a beneficiary is persuaded
to purchase nddilionnl Insurance
policies to Increase coverage when, in
fact, the additional policy duplicates
rather than supplements existing
protection.

0. Elderly beneficiaries tend to rely on

Insurancu agents for Information about
the Medicnrc program and the coverage
available under the Medigap policies
they are offered, and they ara
particularly vulnerable to
misrepresentation and other abuses.
Evidence of fraud, forgery, nnd
Intimidation has also been uncovered.

Regulation of Medigap Policies

The McCorran-Ferguson Act of 1945
(15 U.S.C. 1011 cl soqg.) permitted
individual States to regulate the
insurance business, and tho States havo
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been traditionally responsible for
regulating Medigap policies. States have
general laws which affect the entire
field of insurance, and a number of
States have enacted, or have final
approval pending of. laws and
regulations specific to Medicare
supplemental insurance. Despite the
current level of activity among the
States, however, sludie.i have shown
that the scope of regulation varies from
State to State and that enforcement of
existing regulations is alsi uneven. (See
"Medigap" by Van Ellet.)

There have been several tignificant
initiatives in recent years to address the
problems associated with Meugap
policies. The National Associat.on of
Insurance Commissioners (NAIC), an .
association of the chief insurance
regulatory officials of the 50 States, the
District of Columbia, Guam, Puerto Rico,
and the Virgin Islands, has played a
major role in the effort. The NAIC, in
collaboration with IICFA, developed a
"Guide to Health Insurance for People
with Medicure". Over 6 million copies of
the pamphlet have thus fur been
distributed through social security
offices, insurance companies. State
insurance departments, and 9enior
citizen interest groups. More important,
however, the NAIC also amended its
model standards for individual accident
nnd sickness insurance policies 90 they
enn be ised by States specifically to
regulate Medigup policies. The amended
model, a lopted by the NAIC on June 6,
1979, co' tains minimum standards that
Medigap policies would be required to
meet (Model Regulation to Implement
the Individual Accident nnd Sickness"
Insurance Minimum Standard Act, us it
applies to Medicare Supplem alul
policies: "NAIC Model Slam irds").
Standards address such Issues us
minimum coverage requirements, limits
on exclusions of coverage because of
pre-existing conditions, disclosure
requirements, and refund requirements.

A3 a result of the abuses associated //
*-\r

with Medigap policies. Congress

enacted section.507 of Pub. L 90-205« /_

(the Social Security Disability
Amendments of 19G0). That section of
the law established a voluntary
certification program forMcdir -e
supplemental health insurance policies
(section 1UG2 of the Soclul Security Act
(42 U.S.C. 1395sn)). The intent of the
legislation is to establish a program that
cnublcs Medicare beneficiaries lo
identify Medigap policies for purchase
that urc represented accurately both by
sales agents and promotional literature,
do not duplicate Medicure or other
health Insurancu coverage, and provide
fairly priced minimum pret ition ogninst
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heuiih care expenses that are not paid

for by Medicare.

In the debate that preceded enactment
of Pub. L. 96-265, and in the law itself,
Congress recognized the progress
already made by the States in the area
of Medigap regulation, further, it
recognized and accepted the traditional
role of the States in regulating
insurance. Its intention in developing
Medigap legislaliojLwas to provide the
.Stales and Insurance companies with an

"incentive" to speedyup their activiliesjo.
“improve the regulation and quaiity of
"Medigappolicies. At the same.time,
"Congress established an altematiye.
mechanism of certification that could be_
'implemented at the national level for
'policies issued in States that choose not
Areestablishminimum regulatory
_~programThby July 1,1982.

While the law relies on improve State
and Federal regulation of Medigap
policies as a major means of identifying
and curbing abuses in the sale of
Medigap policies, it also places strong
reliance on consumer education as a
force in improving the general quality
Medigap policy offerings, The
presumption is that beneficiaries,
assisted by information provided by
HHS, the Slates, insurance companies
and other sources, will become better
informed, more aggressive purchasers of
Medigap insurance nnd that insurance
organizations will therefore improve the
quality of the policies they offer for sale
In order lo retain their competitiva
position in the market.

‘Hie busic provisionn of the Medigap
legislation addressed in these
regulations are us follows:

1. The statute mandates that the
Secretary of 1111S establish a program of
review and certification of Medigap
policies tl.at meet or exceed
requirements specified in the statute and
regulations. The Secretary’s program is
voluntary in that it provides for review
of only those policie j that are
volunturily submitted by insurers
(section 1062(a) of the Act). It goes into
effect July 1,11)02. (The Secretary lias
determined that HCFA will administer
the voluntary program.)

2. Medigap policies must meet the
NAIC Model Standards in order to he
certified in (lie Secretary’s program. (A
summary of the NAIC Model Standards
applicable to Medigap policies is
presented below.) However, Congress
structured the voluntary program so that
It would apply the NAIC Model
Standards to group policies as well as
individual policies nnd also established
minimum loss ratio requircme. ts for
each category of policy (section 1002(c)
of the Act).
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The NAIC has standards applicable to
a variety of policies, including Medicare
supplement policies, indemnity policies,
and specified disease policies. However,
it is important to note that the NAIC
Model Standards that Congress
incorporated by reference into P.L. 96-
265 specifically address only “Medicare
supplement policies”. Consequently, the
focus of the voluntary certification
program is on those policies and does
not address the certification of, or
minimum standards for, "specified
disease policies” or "indemnity
policies".

3. The Secretary’s voluntary
certification program will apply only in
those States that have not implemented,
under State law, a regulatory program
that applies standards equal to or more
stringent than the NAIC Model
Standards and the loss ratio
requirements as specified in the statute
(section 1682 (b) and (i) of the Act).
Regarding the NAIC standards and loss
ratio requirements, Congress clearly did
not intend to encourage States to limit
their regulatory programs to the
minimum level specified in the law. On
the contrary, the intent of Congress was
to encourage States to implement
regulatory programs that they determine
arc appropriate to their needs and lo
assure Stales that those programs
meeting or exceeding specified minimum
standards would be approved by a
panel, ac specified below. (Sec
Conferonr.i Committee Report on Social
Security Disability Amendments of 1900,
H.R. 3230, Report No. 96-014, pp. 76-77.)

4. The statute ulso provides for a
Supplemental Health Insurance Panel
that will determine whether or not.Statc
regulatory programs for Medigap
policies meet the requirements of the
law, The Panel will consist of the
Secretary or a designee, who will serve
as chairperson, and four State
Commissioners or Superintendents of
Insurance, to bo appointed by the
President (section 1002(b) of the Act).

5. The Secretary will authorize the uso
of mi emblem by an insurer to indicate
that a policy lias been certified as
meeting the standards of the voluntary
’ertificution program (section 1002(a) of
I iu Act).

The statute contains provisions other
than these addressed In those
regulations. These Include Federal
criminal penalties designed to assist
States and the Federal government in
dealing with nbuscs identified in the
various studies and investigations of
Medigap policies (section 1002(d) of the
Act). These penalties basically apply to
cases in which false statements or
misrepresentations arc made about a
policy's certification or about the extent

= <
and nature of the policy’s coverage for Ly
the purpose of obtaining certification. "2k
They also apply to cases of
misrepresentation by an insurance agent
as an employee or agent of the Federal “ft
government (e.g., of the Medicare "
program) and to cases in which an \Y

individual sells a policy that is known to vy
be duplicative of Medicare coverage or

other health insurance the individual

has. There is also a penalty governing 1
the use of the mails for the delivery of
advertisement of Medicare il
supplemental health insurance policies '
that have not been approved for sale in rjj
a State.

Section 1032(f) of the Act requires the y M
Secretary to undertake a comprehensive . $£
study of the comparative effectiveness " 'w
of various State regulatory approaches Spe
in (a) limiting marketing and agent
abuse, (b) assuring the dissemination of ijfc
information to Medicare beneficiaries |
(and to other consumers) that is .
necessary for informed purchase of V v}
Medigap policies, (c) promoting policies '-Vs
that provide reasonable economic L&
benefits for the insured, (d) reducing the
purchase of unnecessary duplicative <eee
coverage, (e) improving price T
competition, and (f) establishing
effective State regulatory programs.

At die same tinn the Secretary’s fit.
study must address the need for LY
standards for, or certification of, health
insurance policies other thun Medicare T
supplemental health insurance policies r,
sold to Medicare beneficiaries. In order y
to carry out this study, HCFA needs lo
collect information concerning policy ..
provisions, premium cost, premium
volume nnd number of policyholders per .qlj

policy on a State by State basis, loss n
ratio per policy, consumer knowledge of  7s.
Medicare and other private health -

insurance coverage, and consumer
purchasing cliavior. This study would

be used lo collect baseline data for the i
later evaluation of the impact of the ,
Federal voluntary certification program. .'I\VE]
Suggestions on how to obtain this
information would be appreciated. Ideas m

on how to identify all health Insurance .r
products nnd the companies that sell ;K
them to Medicare boneficiaries, and K

ideas on comparing insurance policies,
e.g., a scoring system, und establishing

3ome method for comparing loss ratios " -,
would also be welcome.

The Secretary is also required to 1»
submit to Congress, no lutcr than July 1, 1
1902, nnd at least every two years
thereafter, a report evaluating the *y
effectiveness of the certification IR
procedures and the criminal penalties
established under the law (section
1002(f) (2) of the Act). The report must
Include an analysis of the impact that

7$%,
J IV
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the certification program and the
penalties have on the types, market
share, value, and cost of policies
certified by the Sec. etary. The report
will also address whether the
certification program and the criminal
penalties should be continued or
changed. We invite suggestions and
comments regarding the potential
sources of information for the report, the
types of information that would be most
appropriate, and the organizations or
individuals that should be consulted.

Finally, section 1882(e) requires that
the Secretary furnish all Medicare
beneficiaries information that will
enable them to make informed
purchases of Medigap policies. Prior to
the enactment of ihis provision, HCFA's
Office of Beneficiary Service began
distributing informational materials and
conducting training classes fcr, and
distributing training materials to.
individuals who have contact with
Medicare beneficiaries on the State and
local levels. Those mdividuals will be in
a position to inform beneficiaries of the
problems inherent in the selection of
Medigap insurance and of the
certification program.

Provisions of the Regulations

Stale Regulation ofHealth Insurance
Policies

Congress specifically si ited that
nothing in the statute shruld be
construed so as to offer; the right of uny
State to regulate Medicare supplemental
health insurance policies that ure
marketed withi iits border tsec'ion
1002(j) of the Act). This same provision
would be contained 'n the regulalitns.
In practice, for ¢ (ample, a policy
certified in one State, either by '.bat
Slate or under the voluntary program,
could be barred from sale in a second
State, if the policy fa.Is to meet the more
stringent requirement i of the second
State.

Medicare Supplemental Health
Insurance Policy

These regulations would define a
Medicare supplemental health insurance
policy, in accordance with section
1082(g) (1) of the Act, as a health
insurance policy or other health benefit
plan that a private entity offers to a
Medicare beneficiary lo supplement
Medicare. Under the definition, tliu
policy would provide payment for
expenses that arc not reimbursed under
the Medicure program because of
deductibles, coinsurance, noncoveragc,
or other limitations.

The term "Medicare supplemental
health insurance policy" (Medigap
policy) would include individual as well

as group policies. In accordance with
section 1082(c) of the Act, policies
issued as a result of solicitation of
individuals through the mail or by mass
media advertising (including both print
and broadcasting advertising) would be
considered individual policies. The term
"policy" would include a certificate
issued under a policy (section 1882(g)(1)
of the Act). However, in accordance
with section 1002(g) of the Act, group
health insurance policies of employers
and labor organizations would not come
under the provisions of these
regulations. These policies were
exempted for a number of reasons: they
are usually sold without regard to age;
they are not often sold specifically to
supplement Medicare; and abuses
commonly associated with Medigap
policies have not generally been found
to occur with respect to them. In fact,
many of these policies have proven to
be the best Medicare supplement
available to retired workers.

Congress also intended that group
health insurance policies of trade,
professional, and occupational
associations be exempted (Conference
Committee Report on h.R. 3220, Report
No. 90-944, p. 77). A policy would be
exempt, however, only if the
association—

1. Iscomposed of individuals all of
whom are actively engaged in the same
profession, trade, or occupation:

2. Has been maintained in good faith
for a purpose oilier than the obtaining of
insurance; and

3. Has been in cxistcr.ce'at least two
years before the date of its initial
offering of a Medigap policy to its
members.

General Requirements

In order to be certified under the
voluntary or a Stale program, a policy
must meet standards specified in section
1002(c) of the Act. It would have lo meet
the NAIC slumlords nnd the loss ratio
standards, as provided for below. These
standards would have lo be met or
exceeded either in u single policy or, in
the case of policies of nonprofit hospital
and medical service associations, in two
or morn policies issued in conjunction
with one another.

NAIC Mode! Standards

Medigap policies must meet the NAIC
model stnndards in order to be certified
in either the voluntary program or an
approved Stale program. (See section
1002(c)(1) of the Act.) These proposed
regulations, however, would differ from
the NAIC standards in specified
instances:

* 1. The NAIC standards address only
Individual policies. However, the statute

clearly addresses both individual and
group policies, thereby establishing that
Congress intended both individual and
group policies to meet requirements
prescribed by the NAIC standards
(including the standards relating to
minimum benefit provisions, pre-
existing condition limitations, full
disclosure, and cancellation clauses).

2. The NAIC standards define a
Medigap policy as one offered to an
individual eligible for Medicare by
reason of age. The statute, however,
defines n Medicare supplemental health
insurance policy as one offered to an
individual entitled to Medicare, without
regard to age (section 1882(g) of the
Act). Therefore, in these regulations, a
certified Medigap policy for any
Medicare beneficiary would be required
to comply with the standards prescribed
by the statute.

3. The NAIC standards provide
optional loss ratio guidelines for
individual policies only. These
regulations would mandate the loss ratio
standards for individual and group
policies contained in the statute (section
1082(c) of the Act), os discussed below.

Loss Ratios

The proposed regulations would
require that Medicare supplemental
policies meet the loss ratio standards
mandated in section 1802(c) of the Act.
Policies would be expected to return to
policyholders in the form of aggregate
benefits provided under the policy at
leust 75 percent of the aggregate amount
of premiums in the case of group policies
and (0 percent'in the case of individual
policies. These regulations would
specify the formula for determining loss
ratios and the components and
assumptions used in npplying that
formula. In addition, under ".he voluntary
certification program insurers would be
required to submit supporting
Information to HCFA that identifies the
data incorporated in‘o that formula. We
believe that such specificity is necessary
in the regulations ta assure that policies
meet the loss ratio standards of the luw
and that loss ratio calculations are done
"in accordance with accepted uctunrinl
principles and pructices", as mandated
in section 1002(c)(2) of the Act.
Accordingly, insurers would be required
to submit the following, together with
the policy and the lo3s intio
computation:

1. The scale of premiums ror the loss
ratio calculation period.

2. A description of all assumptions,
made in the development or the los® «
ratio, j

3. The formula used to calculate gross
prcaiiums.
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'4. The expected level of earned
premiums in the loss ratio calculation
period.

5. The expected level of incurred
claims in the loss ratio calculation
period.

We would also require that a qualified
actuary sign an actuarial certification, a
declaration that the expected loss ratio
for a given policy is based on actuarial
assumptions that arc appropriate and
reasonable, taking into account actual
policy experience, if any, and
reasonable expectations. For purposes
of these regu'Mions, a "qualified
actuary" would mean a member in good
standing of the American Academy of
Actuaries, or a person who has
otherwise demonstrated his or her
actuarial competence to the satisfaction
of the Commissioner or Superintendent
of Insurance of the domiciliary State of
the insurer.

Note.—These requlations address only the
specifications of the loss ratio calculation
and supporting information that would he
regmre when the insurer submits a policy to
HCFA in order to obtain initial certification.
For a certified policy to maintain its,
certification, the insurer must submit
material, mcluqu on updated loss ratio, at
least on an annual basis to 11CFV Thu law
clearly envisions that the Secretary's
evaluation ol that material would extend to
the actual experience of the policy in
Prevmus ycurs. Therefore, for purposes of
hose subsequent submittals, HCFA would
require both a loss ratio that addresses
anticipated experience and data on actual
cluims nnd premiums for that policy. Wo
intend to publish ,pro?osed requlations, at n
later date, regarding the specific data that
HCFA wouldrequire,

In dealing wllh the issue of loss mho
specifications, I1CFA has recognized
that it is necessary to establish the
formula for loss ratio calculations nnd la
define carefully its direct and indirect
components. The definitions have been
included because of 1LICI'A's recognition
that "accepted actuarial principles nnd
practices” permit n wide range of
discretion lo the actuary in selecting
nmong the techniques and data at his or
her disposal,

The loss rnlio formula has been staled
specifically in the regulations as a
simple ratio of benefits to premiums. In
the ratio, "benefits" would lie computed
by ndding the present value, on the
initial calculation dale, of expected
incurred benefits in tile loss ratio
calculation period to the present value,
on the initial calculation date, of die
total policy reserve at the last day of the
loss ratio calculation period. The total
policy reserve on the initial calculation
date would then be subtracted.
"Premiums" would be composed of the
present value, on the initial calculation

date, of expected eamcd premiums for
the loss ratio calculation period. For
purposes of the formula, "present
values” could be an aggregate,
computed by the insurer for a period not
to exceed 12 consecutive months, of
expected earned premiums and incurred
benefits.

In developing definitions of the
various direct and indirect loss ratio
components, IICFA recognizes, as
indicated above, that "accepted
actuarial principles and practices”
encompass a range of choices that are
made by the actuary on the basis of his
or her professional judgment as to
appropriate data and techniques
available. To avoid widely vcrying
professional interpretations, HCFA has
provided definitions, for tl. 5components.
These definitions specify the actuarial
concepts that HCFA, on the basis of its
consultations with actuaries internally
and in the insurance industry, believes
are appropriate for developing loss
ratios for purposes of these regulations.

In addition to the formula and
definitions discussed above, it will also
be necessary for HCFA to specify other
requirements relating to types of
computations, assumptions, and data to
be considered in developing loss rntios
for purposes of these regulations. HCFA
believes that these specifications will be
necessary to assist actuaries in the
development of loss rntios that are
consistent will the intent of the law and
regulations. These further issues are
discussed in the next section of this
preamble, which invites comments
specifically on a number of the issues
now under development.

Wc believe that the approach lo loss
rutio requirements taken in .heso

.regulations will assure that the

requirements of the law arc nun, will
provide for consistent application of the
loss ratio threshold standards to all
policies submitted for review, and
enable comparison among policies on
Iliu basis of loss ratios. Once the system
is fully articulated nnd in place, 11CFA
believes that different actuaries,
considering llic same Medigap policy
nnd taking into account die principles
nnd concepts described in these
regulations, would be elite
independently to achieve comp<.abln
loss ratios.

Solicitation of Comments Specific to
Loss iiatios

As we have noted above, some of the
specifications for loss ratio
dcteri dilations nro not yet complete.
HCFA Is studying the practices of
various States nnd is consulting
,V.urnnce nnd actuarial groups and
other professionals in the field to
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develop these specifications. We intentfr
to take into consideration the data
acquired in that study and Jirough thos”
consultations, and also the comments to"a
this pro; osed rule, when we prepare the'~
final rule. In addition, we will provide-<jj
for a further comment period for the loss'l
ratio specifications in the final o
regulations. We invite comments on allj
aspects of the loss ratio proposal;
however, we are especially interested in
comments on the following: Lt?

1. In determining premiums and
benefits, the insurer must provide for' swl
various factors, as appropriate. Two of /22
those are: (a) the expected future change'®
in the distribution by age and sex of thexg
insured group; and (b) the expected
wearing off of the impact, in the early
period(s) after a policy is issued, of the
process the company used to select the
insured and of clauses that temporarily™'.*
exclude pre-existing conditions from
coverage. These factors will influence "A*
claims. For example, the company that ‘i
screens and selects the insured ]
(excluding, for example, those with
certain health conditions) will have «Hj}
fewer claims to pay in the early years of <
a policy than the company that
guarantees acceptance to all applicants. *
(The insured in the former instance will
most likely be healthier, at lower risk.) ivg
We believe that the insuring V.-v§
organization, in calculating the benefits’
of a policy, should provide for the
impact of those factors on claims
beyond the loss ratio calculation period. >

2. Assumptions regarding n variety of;
factors, such as lapse of policies,
interest, mortality, and morbidity, ore
integral components of n loss ratio . $
formula. We will nddrcss them In final
regulations, but we invite comments and
suggestions now for our consideration. >4

3. These proposed regulations would
require the insurer to submit supporting
da, a for loss ratios (e.g., scale of gross
premiums, a description of assumptions,
formula used to calculate gross
premiums, und expected level of earned
premiums and incurred claims). We
Invite comments on that supporting data
nnd recommendations regarding other or
additional data that would be
appropriate.

Tim Supplemental Health Insurance
Panel

Establishment of the Supplemental
Health Insurance Panel is authorized by
section 10112(b) of the Act. The Panel
will consist of the Secretary or o
designee, who serves as chairperson,
and four State Commissioners or
Superintendents of Insurance appointed
by the President. IICFA published a
notice in the Federal Register on August
5,191)0 (45 FR 51923) inviting interested

. i?
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parlies to recommend, by September 4,
i960, State Commissioners and
Superintendents of Insurance to.serve
on the Panel. The President i3 required
by section 1082(b)(2) of the Act to make
appointments to the Panel no later than
December 31,1080.

The principal function of the Panel is
to assess State regulatory programs for
Medigap policies and to determine if
those programs meet minimum
requirements. If the Panel approves a
program as meeting the requirements of
the law. that State has an "approved
program". The decisions of the Panel are
binding on HCFA,; that is, HCFA can
implement the voluntary program only
in those States that do not have
approved programs. The Secretary shall
report to Congress, no latgrjhan January.
I( 19uz, the fanol s initial determinations

"ffs to which Stales cannot be expected
jo have implementccTarTapprove:iC
program CvTuTv'fTigsg”See section

2(i)(2)(B) of the Act and Conference
Committee Report on Il.R. 323G, Report
No. 98-944, p. 70.) Finally, lire Panel
could maintain oversight to assure that
States satisfactorily implement their
regulatory programs once the Panel has
approved them.

The Panel is an independent
component within HHS and will be
responsible for establishing and
implementing its own operating
procedures. While those procedures arc
beyond the scope of these regulations,
wc nre taking this opportunity to
identify some of the questions and
issues that will be before the Panel, and
we invite commecnis end suggestions.

1. What criteria should the Panel use
to determine whether or not a State hns
established and implemented a
satisfactory program for the regulation
of Medigap policies?

2. Determinations or the Panel arc
binding on States and on HCFA. Should
the Panel establish procedures no that
Slaton might seek review of its
determinations before they become
effective? If so. wliut should they bc7

3. How should the Panel communicate
its determinations to affected parlies,
principally the Slate Commissioners and
Superintendents of Insurance and the
insurance industry? Should notices in
the Federal Register he used for this
purpose? What other means could he
used?

Emblem

Section 1002(a) of the Act provides for
an emblem, a graphic symbol the
Secretary uses to indicate (hat a policy
has been certified as meeting the
requirements of the voluntary
certification program. We would
nutuorize the insurer to imprint the

emblem on certified policies. (However,
where a State prohibits the display of
such symbols, insurers could not use the
emblem.) We arc currently in the
process of designing the emblem.

We will also empower States with
approved programs for regulating
Medigap policies to authorize insurers to
use the emblem on policies issued in
their States.

As a safeguard to beneficiaries, wc
would require that an insurer could use
the emblem only if the insurer agrees to
inform the policyholder ia writing within
60 days after his or her policy loses its
certification.

States With Approved Regulatory
Programs

HCFA would not review or certify
policies issued in a State with an
approved program for the regulation of
Medigap policies. Those policies are
presmued to meet the standards of the
law and would be deemed certified. For
a State to have an "approved program",
the Panel must determine that the State
has established, under State law, a
regulatory program that applies
standards equal to or more stringent
than the NAIC standards and loss ratio
requirements, specified in section
1882(c) of the Act. to each Medicare
supplemental health insurance policy
issued in that State. (See section 1882(b)
of the Act.) For purposes of these
regulations, "policy issued in that Stale"
would mean—.

1. A group policy, if the holder of the
master policy resides in that State; and

2. An individual policy, it a holder of
that policy resides in that State. (See
section 1882(g)(2)(c) of the Act.)

The Voluntary Certification Program

The Secretary hn3 determined that
HCFA will administer the voluntary
certification program. Under these
regulations, the procedures of that
program would he as follows:

1. We would review policies that
.usurers voluntarily submit. However,
we would review und certify only those
policies issued in a State that docs not
have tpproved regulatory program Tor
all Medicare supplemental health
insurance policies issued in that State.

2. The insurer would be required to
submit the following muluriul to HCFA
for review:

a. A copy of the policy and an nulliuc
of the policy's coverage, In the form
prescribed by the NAIC model
standards.

b. A statement that the information
subndlted for certification is accurate
and complete and does not misrepresent
any material fact. We would require that
the president of the insurunce company,
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or a designee, sign this statement. We
believe that this requirement is
necessary to assure that the material is
accurate and that it has been submitted
by an authorized representative of the
insuring organization.

c. An actuarial certification, as
specified in the regulations.

d. A statement that the policy meets
the requirements of the State in which
the policy i3 issued and of the Slates in
which the policy will be marketed as a
certified policy.

e. A list of the States in which the
insurer is authorized to market the
policy.

f. A statement that the insurer agrees
to inform the policyholder in writing if
HCFA decertifies that policy.

3. We would cer'ify policies that meet
or exceed the NAIC aiandards and loss
ratio requirements specified in
regulations.

4. We would certify a policy only if
the insurer agrees to notify the policy-
holder in writing within 60 day3 of
decertification, if the policy was
identified as a "certified policy" at the
time of sale and later decertified.

5. Wc would continue to recognize the
State's role in regulating insurance
policies marketed within its borders.
Therefore, we would not certify a policy
for sale in a State unless it meets both
the requirements of these regulations
nnd requirements of the State in which it
is issusd und of the States in whicli the
policy will he murketcd as u certified
policy.

0. A policy that continues to meet the
standards would retain its certification
if the insurer files with HCFA. no later
than June 30 of each year, updated
versions of the documents listed in item
2 above. Submittal by this date is
required by the statute (Section 1382

«

?r:surers would be cucourugod lo file
the ubovc material us early as possible,
between January 1and June 30, to
fncililutu annual review. The first
annual submission of muterial for a
newly certified policy would be due no
later than June 30 of the calendar year
following UCFA’s certification of that
policy.

Although the stutute mandates that
(ho insurer file material annually, no
later than Jync 30, the Insurer could bo
required in some cases to submit the
material before that date. To obtain
certification of a policy, the insurer must
calculate a loss ratio for un identified
period, called the "loss ratio culculntion
period"”. For the policy to retain its
certification beyond tha last date of that
period, the insurer would have to submit
a complete packet of material, including
un updnted loss ratio determination.
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Accordingly, the regulations would
require that the insurer submit the
necessary documents no later than June
30 or the last date of the loss ratio
calculation period, whichever occurs
earlier.

7. We would decertify a policy if the
policy fails to meet the standards
specified in regulations or if the insurer
fails to file material, as specified above.

8. We would authorize insurers to
imprint the Secretary's emblem on
certified policies. We would also
monitor insurers to assure that they
notify policyholders when a policy
bearing the emblem loses its
certification.

9. We would inform each State of all
policies certified or decertified under the
voluntary program.

Appealof HCFA Determinations

These regulations would provide
opportunity for an administrative
review, if HCFA determines not to
certify, or to decertify, a policy under
the voluntary program.

1. Notice to the insurer. IfIICFA
determines not to certify, or to decertify,
a policy, HCFA would send a notice
informing the insurer of P’c lollowing:

a. The reasons for t.ie ¢'.'termination,

b. That the insurer has 30 days from
the date of the notice lo uppcenl, in
writing. HCFA’s determination nnd lo
submit additional information to HCFA
for review.

c. That if the insurer appeals, HCFA
will conduct an administrative review,
as provided for below.

d. That in a case involving
decertification, the decertification will
go into effect in 30 days from the date of
the notice, unless the insurer appeals.
Should the Insurer appeal, the policy
would retain its certification, pending
the results of the administrative review.

2. Administrative review.

a. A HCFA official, not involved in the
original detuiini. ution, would conduct
an independent review of the material,
Including any additional information the
insurer provides.

b. The administrative review would
be Initiated within 90 days of the date of
the initial notice to the insurer of the
decision to decertify, or not lo certify, u
policy.

c. Within 15 days of completion of the
review, IICI’A would inform the insurer
of the results of that review, with an
explanation of the final determination.
In a decertification case a final decision
to decertify would go into effect 15 days
after the date of the notice lo the insurer
of (lie final determination.

We believe that these procedures
afford a reasonable opportunity for the
insurers to contest an adverse

determination on certification, without
undue administrative burden either on
HCFA or the insurer.

TransferofPolicies From a State
Program to the Voluntary Program

These regulations would provide for
the orderly transfer of Medigap policies
deemed certified under an approved
State program to the voluntary program,
if the Panel determines that the State no
longer has an approved program. If the
Panel determines that a State ceases to
have on approved regulatory program
for Medigap policies, all policies issued
in that State immediately lose their
deemed certification and automatically
come under the aegis of the voluntary
program. Policies that have certification
status from the State on the day that the
determination of the Panel is effective
would be presumed to meet the
requirements of. and would be certified
under, the HCFA nrogam until the
earlier of the following:

1. Six months after the effective date
of the Panel's determination.

2. The expirullon date of the
certification received under the State
program.

if the insurer wishes to have a policy
retain its certification beyond the dnle
specified above, the insurer would be
required to submit the policy to HCFA
for review nnd certification. The insurer
is encouraged lo submit the policy as
soon as possible to enable HCFA to
review tiie material and make a
determination while the policy still
retains its certification.

These regulations would not address
the transition that would occur when
policies ..orlifiod under the 1ICFA
program become subject lo an approved
State regulatory program. When the
Panel determines the State has an
approved program, all Medigap policies
issued in that State come under the
authority of that State's program. Wo
anticipate that the State would provide
for llie orderly tranf :r of policies from
I ICFA's certification progrm to its own
regulatory program to avoid
unnecessary difficulties for beneficiaries
as well as insurers. We recommend that
Slates begin to develop procedures for
the transfer of pnlicius from the HCFA
program to their own programs.

Effective Dotes

Final regulations would be effective lit)
days after publication, except for the
following:

1. The effective date of certification of

a pulley would lie July 1,19112 or later.
That is also the first date that a certified
policy could bear the emblem (section
19U2(i) of the Act). The effective date for
the use of the emblem is based on
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Congressional concern that insurers not
be given an unfair competitive

advantage in its use, specifically

insurers with policies in force that
already meet or exceed the standards
specified in the statute. Congress

intended to give insurers adequate lead =m

time to review their policies and to 'mm
make changes, as appropriate, in order

to be certified under the voluntary

program or to meet the requirements of

an approved State program. In addition, "e*£

States that wish to establish approved
programs would have time to review '
and amend State laws and regulations, v'ffi
Finally, this also affords reasonable time

for the Panel to assess State programs, ;>s
so that HCFA would know those States

in which the voluntary program would ".Vi
be operative. !

2. HCFA cannot begin to certify }
policies until the Panel's determinations,
as to which States have established
programs that meet the requirements of
the statute, become effective. Section
1682(i) of the Act specifics that the
Punel'3 initial determinations must be
submitted to Congress no lutcr than
January 1,1982 and that they become
effective 60 days later. In counting those
60 days, "days on which either House is ?
not in session because of an
Adjournment sine die or an adjournment
of more than three days to a day certain
urc excluded in the computation.” (See
section 10B2(i)(2)(B) of the Act.j

1l order to facilitate the start of the
voluntary program and to enable
companies to display the emblem on
approved policies on July 1,1932,1 ICFA
would begin reviewing policies ’ssuod in
Stales found not to have satisfactory
programs as soon as the initial
determinations of Ilia Panel are sent to
Congress. 1ICFA’s certification of thoio
policies, however, would not become
effective before July 1,1962. Motcover, If
the Panel should reverse an earlier
negative determination, by approving
tlio State's regul ilory program, any
policy that HCIA reviewed, and that is
issued in that State, would immediately
come under the Slate program.

The Papartment is required to submit
section 403.245 of the regulations lo the
Office of Management and Budget
(OMB) for review and approval. This
section deals with the submission of
information by il insuring organization
in order to obtain and maintain
certification under the voluntary
progiam. Thu Department will submit
Ibis section to OMB.

Economic Impact

Tiie Department has analyzed the
economic impact of these proposals and
does not believe that they are "major”
within the meaning of Executive Order
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12044. For example, these proposals
would not create a cost impact of Si00
million or more within the next five
years.

Direct administrative costs to
beneficiaries, the insurance industry,
States, and Federal governmen™* are
unlikely to exceed several million
dollars annually, compared to current
costs approaching $4 billion annually for

' Medigap policies and approximately
S122 million for State insurance
regulation (covering all insurance, not
just Medigap). The insurance companies
would not be required to submit data to
HCFA which they would not ordinarily
have prepared either for internal use or
State review; or both. However, some
States do not now review policy content
in detail; and these proposals may have
consequential impact in insurance
commissions in those Slates. Also,
although we have sought to minimize
administrative burdens, further
improvements may be pjssible. We
request comments on any aspect of
administrative requirements in these
proposals for which burden could be
reduced further.

The proposed rule would create
improved information for consumers.
Nothing in the proposal imposes entry
restrictions, licensing restrictions, or
other forms of "command und control”
government regulation. In addition,
certification is voluntary Accordingly,
we do not believe that these proposals
have direct regulatory impact on the
insurance industry. Clearly, however,
they will result in a market response
2 "it time as newly Informed consumers
purchase belter policies nnd the
insurance industry adjusts its policies to
meet consumer expectations. We have
no quantitative basis for projecting
these responses nt this time, but expect
them to involve un Increased proportion
of the S4 billion spent to Medigap
policies to be returned to consumers in
it:e form of bene‘flt‘s, .Wl.th Offs%ﬂnal(.ﬂ

as selling expenses. There should be no
adverse impact, except insofar as
compnilcs unable or unwilling to adjust
to a more competitive market lose
wirket share, The sti. required liy law
in L.HI2 will address this issue, but we
welcome comments at this limn.

NAIC Model Standards

For the reader’s Information, we
present here a summary of the basic
requirements of the NAIC model
standards, as applicable to Medigap
policies. Complete copies of the text
may bo obtained from '.'he National
Association of Insurance
Commissioners 350 'Jishnps Way,
brooklicld, Wiscor .in 53001; Allunlion;

Dana Horenberger, Publications
Coordinator.

1. General Provisions:

a. "Medicare Supplement Coverage"
means a policy of accident and sickness
insurance (1) that is designed primarily
to supplement Medicare, or is
advertised, marketed or otherwise
purported to be a supplement to
Medicare, and (2) that meets the
requirements of these standards.

b. The terms "Medicare Supplement”,
"Medigap". and words of similar import
must not be used to characterize a
policy, unless the policy is issued in
compliance with these standards.

c. A policy issued as a "Medicare
Supplement Coverage" must not include
limitations or exclusions that ere more
eeestrictive than those of Medicure for
any type of care covered under the
policy.

Note.—The drafters of the NAIC Model
Standards intended that nonprofit hospital
nnd (ttedical service associations be subject
to these standards. In Stales where such
hosE]tal and medical service associations arc
prohibited from issuing smt};le subscriber
contracts that include ail of the benefits
retiwred bkl these standards, the issuing
entity must meet the following requirements:
Subscriber contracts (1) must include us
much of those benefits as are permitted, und
(2) must lie issued in conjunction with
another contract that includes at least the
remainder of the minimum benefits required.
In that event, the combination of contracts
will be considered lo meet these standards.

2, General co veray.o [\ a VISIONS: These
nre minimum standards and do not
preclude |>olicics from including
additional benefits.

n. "Met., re benefit period” means
the unit of lime used in (lie Medicare
program to measure use of services and
availability of benefits under Prut A,
Medicare hospital insurance.

b. “Medicare eligible expenses"
moans health care expenses of the kinds
covered fiy Medicare, »a the extent that
these expenses are recognized as
reasonable by Medicare. Payment of
benefits by insurers for Medicare
eligible expenses may lie conditioned
upon the saute nr less restrictive
payment conditions, including
determinations of medical necessity, as
are applicable to Medicare claims.

c. Kxcept as provided for in
paragraphs d and e of this section,
policiesmust not eor.tnin waivers In
exclude, limit, or reduce coverage or
benefits for specifically r.mncJ or
described prc-cx'Stiiiq dir uses ot
physical conditions.

d. Pre-existing condition limitations
must not exclude coverage, for more
than i months after the effective date of
coverage under the policy, of a condition
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for which medical advice was given by
or treatment was recommended by or
received from, a physician within 6
months before the effective date of the
coverage.

C. Coverage must not be subject to
any exclusions, limitations, or
reductions that are inconsistent with the
exclusions, limitations or reductions
permissible under Medicare. A policy
may. however, stipulate that coverage is
not provided forany expenses to the
extent of any benefit available to the
insured person under Medicare.

f. Coverage must not indemnify
against expenses resulting from sickness
on a different busis from losses resulting
from accidents.

g. Coverage must provide that benefits
designed to cover cost-sharing amoun s
under Medicare will be changed
automatically to coincide with any
changes in the applicable Medicare
deductible amount and copayment
percentage factors. Premiums may
changed to correspond with such
charges.

3. Minimum Benefit Provisions:
Medicare supplemental coverage must
provide at least the following:

a. Coverage of Part A Medicare
eligible expenses for hospitalization to
the extent not covered by Medicare Iron
the 01:1day through the 90P. day in any
Medicare benefit period.

b. Coverage of Part A Medicare
eligible expenses 'ncurred as daily
hospital charges during use of
M edienre's lifetime inpatient reserve
days.

c. Upon oAliniistion of ull Medicare "
hospital it,patient coverage, including
the lifetime reserve days, coverage of 90
percent of all Medicare Part A eligible
expensed for hospitalization no' covered
by Medicare, subject to n lifetime
maximum benefit of an additional 305
days.

d. Coverage 20 percent of Medicare
eligible expenses under Part 11
regardless or hospital confinement,
subject lo a maximum calendar year
out-of-pocket deductible ol $200 of such
expenses and to a maximum benefit of
al least $5,000 per calendar year.

4. Disclosure Provisions:

a. All policies, except single premium
nonrenewable policies a,id those
resulting from direct response
solicitation, must have a refund notice
prominently printed on, ot attached to.
the first page of the policy. That notice
must state that Die policyholder lias Die
right to return the policy within ten days
of its delivery and to linve Die premium
refunded if, after examination of the
policy, the policyholder is not satisfied
for any reason. With respect to policies
issued as a result of it direct response
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solicitation (that is, issued as result of
solicitation through the news media or
the mail), the policy must have a notice
prominently printed on, or attached to,
the first page of the pc.'icy stating in
substance that the policyholder has the
right to return the policy within 30 days
of its delivery nnd to have the premium
refunded if, after examination of the
policy, the policyhclder is not satisfied
for any reason,

b. All insurers must provide an
appropriate cvitline of coverage for a
Medicare supplement policy. The
insu-"-3 must deliver the outline to the
app! tnl at the time application is
— ar i, except for a direct response

.cy, the insurer must obtain
* jrification of receipt of that outline,
the items included in the outline must
appear in the sequence prescribed
below. (The coverage outline that

Serv¥co

How*aii/atk)n: . X
_ki-nprtvdlo room and hoaid gonctal nuking
i moons hospital scrvcos a"d supplies.

I"¢'urjos mti.ily spoct.il ca’Gmnds. drugs. lab Irsts. diag- OLsi lo 1SO dx
rislc X*myv mcd*cal suppi*ot. opofunog and recovery Beyond 150ddys.,

loom, ancsirK'Sta and roliuivMdOon su<vicos,

PosmoMﬁJ}th sv.Red nursing caro: In a facility approved Firal ZOdaé(s).
by icaia. you must have boon in a hoipdal for al AdrMtonal dar
loasl 3 days and enter tho laiUity widun 14 djys oiler Beyond 100Uaytt —

hosp.ial discharge.
LT ST LT —
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follows is taken verbatim from the 4AIC
Model Standards.)

(Company Name) Medicare Supplement
Coverage Outline of Coverage

(1) Read Your Policy Carefully—This
outline of coverage provides a very brief
description ol the important features of
your policy. This is not the insurance
contract and only the actual policy
provisions will control. Thu policy itself
sets forth in detail the lights and
obligations of both you and your
insurance company. It is, therefore,
important that you Read Your Policy
Carefully!

(2) Medicare Supplement Coverage—
Policies of this category are designed to
supplement Medicare by covering some
hospital, medical, and surgical services
which are partially covered by
Medicare. Coverage is provided for
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hospital inpatient charges and some
physician charges, subject to other
limitations which may be set forth in the
policy. The policy does not provide . ;
benefits for Custodial Care such as
helping !r. walking, getting In and out of
lyd, pc' ny, dressing, bathing and taking
f V mine (delete if such coverage is
provided).

(3) (a) (for ay :nts:) Neither (insert
company's name) nor its agents are
connected with Medicare.

(b) (for direct response:) (insert
company’s name) is not connected with
Medicare.

(4) (A brief summary of the major
benefit gaps in Medicare Parts A and D
with a parallel description of
supplemental benefits, including dollar
amounts, provided by the Medicare
Supplement Coverage in the following
order:)

%

$
m

Genofu M<K*cara pays This policy pays you pay
n.sccl- Tirs,tGOdaxI ...... All but §(100) S..
GIsito 90t day-..- ... . All butS45;a day-.
y.MNu,.., |hut 90) a day...
100% of costs.....
S - ) All'bul 5(2250) a day-
Nothmg-------------
Phyvcan's services,, inFnuent and ouinatun| medical 00% of ronsonoWa chargo (ollot
aorvtr.us anti cipplios al a hospital, physical and  5\0) deductibio.
speech lliempy and urrtMilance.
Medicare benefits only briefly describes Site.

(5) (A statement that (lie policy does
or docs not cover the following):

(n) Private duty nursing.

(It) Skilled nursing home care costs
(beyond what is co\ ured by Medicure).

(c) Custodial nursing home cure costs.

(d) Intermediate nursing home care
cos’s.

(cj ilomi! health care (above number
of visits covered by Medicare).

(f) Physician charges (above
Medicare's reasonable charge).

(g) Drugs (other then prescription
drugs fiirni: lied during n Itospi* ' sr
skilled nu.'sing facility stay).

(li) Cure received outside of U.S.A.

(i) Dental care or dentures, checkups,
routine immunizations, cosmetic
surgery, routine foot care, examinations
for tho cost of eyeglasses or hearing
aids,

(0) (A description of any policy
provisions which exclude, eliminate,
resist, reduce, limit, delay, or in any
oilier manner operate lo qualify
payment of the benefits described in (4)
above, including conspicuous
statements:)

(a) (That the chart summarizing

such benefits.)

(b) (" lull the lleallli Care Financing
Administration or its Medicare
publications should be consulted for
further details and limitations.)

(@) (A description of policy provisions
respecting rencwabiiity or continuation
of coverage, including uny reservation of
right to change premium )

()} (The amount of premium for this
policy.)

42 CFR Chapter IV, Suhchapter A, is
amended by adding a new Part 413 and
Bubpurt B3lo tend as follows:

PART 403—SPECIAL PROGRAMS AND
PROJECTS

oubpait D—Cot plication ot Medicare
Supplemental Health Insurance
Policies

Sec, )

108200 OQuais und scope.

General Provisions

403.200 Slate regulation of insurance
policies.

403212 Medicare supplemental health
Insurance policy. B
403215 General Htundurds for certified
Mc|d|puru supplemental health insurunco
olicies.
407 2A(1 NAIC model standards.

403221 Lons ratio slumlords. ,
403221 Calculation fexpected loss ratios:
General provisions, _
403225 Calculation of expected loss ratios:
Dale and time frame provisions.

403227 Acluurial certification.
403230 Supplemental health insurance

anel.
403423»4 Emblem.

Stale Regulatory Programs

403240 Stale with an approved regulatory
rogram.
403 429Certification of policies.

Voluntary Certification Programs

403245 Requirements for obtaining
certification, o L

4(1324(11 Review nnd certification of policii i

403251 Snhmlllal of material to retain
certification, .

403255 Decertification of policies.

403%1) Termination of a State program:
Transferorpolicies.

403200 Administrative review of [ICf A
determinations.
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Authqrité: Sections 1102.187', ?nd 1882 of
the Social Security Act (42U.S.C. -302
1395hh, and 13955). ,

8403.200 Basis and scope.

This subpart implements, in part,
section 1002 of the Social Security Act,
which provides for voluntary
certification, by the Secretary of Health
and Human Services, of MedicrA
supplemental health insurance policies.
The intent of the legislation is lo
establish a program that enables
Medicare beneficiaries to identify
Medica.e supplemental health insurance
policies that do not duplicate Medicare
coverage and that provide adequate,
fairly priced protection against health
care expenses that are not covered by
Medicare. This subpart sets forth the
standards and procedures HCFA will
use to implement the certification
program.

General Provisions

§403.208 State regulation ot Insurance
policies.

The provisions of this nubpart do not
affect the right of a State to regulate
policies marketed in that Slate.

§403.212 Medicare supplemental health
Insurance policy.

(a) F.xcept us specified in paragraph
(c) of this section, "Medicare
supplemental health insurance policy"
(policy) means a health insurance policy
or other health benefit plan—

(1) That u private entity offers to a
Medicare beneficiary: and

(2) That provides payment for
expenses incurred for services and items
that arc not reimbursed under the
Medicare program because of
deductibles, coinsurance, or other
limitations under Medicare.

(b) Medicare supplemental health
insurance policy includes the following;

1) An individual policy. For purposes

of this section, "individual policy"
includes any policy issued as it result of
solicitation of individuals—

(D) Through the mail; or

(if) Ny mass media advertising.

(2) A group policy,

(3) A certificate issued under a policy.

(c) Medical j supplemental health
insurance policy dons not include any of
the following health insurance policies
or health benefit plans:

(1) A policy or plan of one or more
employers for employees, former
employees, or any combination thereof.

(2) A policy or plan of one or more
labor organizations for members, r 'rtner
members, or any combination thereof.

(3) A policy or plan of the trustees of a
fund established by one or more labor
organizations, one or more employers, or
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any combination, for any one or
combination of the following:

(i) Employees.

(i) Former employees.

(iii) Members.

(iv) Former members.

4 A policy or plan of a professional
trade or occupational association, if the
association—

(i) Is composed of individuals all of
whom are actively engaged in the same
profession, trade, or occupation:

(if) Has been maintained in good faith
for a purpose other than obtaining
insurance; and

(iii) Has been in existence for at least
two years before the date of its initial
offering of a Medicare supplemental
health insurance policy to its members.

§403.215 General standards for certified
me'tlrve supplemental health Insurance
policies.

(a) A policy that meets the
requirements of this subpart will be
cither—

(1) Deemed certified in a State with an

jproved regulatory program, as
provided for in 8403.242; or

(2) Certified under the voluntary
certification program, as provk jd for in
§403.240.

(b) To be certified under paragraph (a)
of this section, a pclicy must meet—

(1) The NAIC model standards of
§403.210;

(2) The loss ratio standards of
§403.221; and

(3) For puruosos of paragraph (a)(2).
any Slate requirements applicable to a
policy—

(i) Issued in that State; or

(if) Mark ted in that State as a
certified policy.

(c) The standards specified in
§8403.210 and 403.221—
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(1) The policy must meet the NAIC
model standards, regardless of the
Medicare beneficiary's age; and

(2) The policy must meet the loss ratio
standards specified in §403.221.

§403.221 L 0SS ratio standards.

(a) The policy must be expected to
return to the policyholders, in the form
of aggregate benefits provided under the
policy—

(1) A least 75 percent of the aggregate
amount of premiums in the case of group
policies; and

(2) At least 60 percent of the aggregate
amount of premiums in the case of
individual policies.

(b) The insuring organization must
calculate loss ratios according to the
provisions of 8§ 503.224 and 403.225.

§403.224 Calculation of expected loss
ratios: General provisions.

(a) Basic formula.

(I) The expected loss ratio is
calculated by determining the ratio of
bet efits to premiums.

(1) To calculate the amount of
“bcicfits"—

(i) Add the present values on the
initial calculation date of—

(A) Expected incurred benefits in the
loss ratio calculation period, to—

(D) The total policy reserve al the last
day of the loss ratio calculation period;
and

(ii) Subtract the total policy reserve on
the initial calculation date from the sum
of these values.

(3) To calculate the amount of
"premiums", calculate the present value
on the initial calculation date of
expected earned premiums for the loss
ratio calculation period.

(h) Provisions for calculating
‘'mbenefits". .

{.} "Total policy reserve” means the

1) May be met in two or more policiessunt of—

issued in conjuctiou with one another in
the cane of—
(D) A nonprofit hospital association;
nnd
(ii) A medical service association: and
(2) Must he met in a single policy in
till other cases.

sn103.218 NAIC model standards,

(a) "NAIC model standards™ means
the National Association of Insurance
Commissioners (NAIC) Model
Regulation to Implement the Individual
Accident and Sickness Insurance
Minimum Standards Act, as amended
end adopted by NAIC on June G 1979, as
it applies lo Medicare supplemental
policies.

(b) The policy must meet or exceed
the NAIC model standards, except
that—

(i) Additional reserve; and

(ii) The reserve for future contingent
benefits.

(2) "Additional reserve" means the
amount calculated on a net level reserve
basis, using appropriate values to
account for lapse, mortality, morbidity,
and interest, that Oll the valuation date
represents—

(i) The present value of expected
incurred benefits over die loss ratio
calculation period: less—

(if) The present value of expected net
premiums over the loss ratio calculation
period.

(3) "Net premium™ means the level
portion of the grass premium used in -«
calculating the additional reserve. On
the day the policy is issued, the present
value of the scries of those portions
equals the present vulue of the expected
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incurred ciaims over the period that the
gross premiums are computed to provide
coverage.

4) "Reserve for future contingent
benefits" means the amounts, not
elsewhere included, that provide for the
extension of benefits after insurance
coverage terminates. These benefits—

(i) Are predicated on a health
condition existing on the date coverage
ends;

(i) Accrue after the ilaie coverage
ends; and

(iii) Are payable after the valuation
date.

(c) Provisions for calculating
“premiums".

(1) "Earned premium
period means—

(D) Written premiums for the period;
plus—

(i) The total premium reserve at the
beginning of the period; less—

(iii) The total premium reserve at the
end of the period.

(2) "Written premiums in a given
period" means—

(i) Premiums collected in that period;
plus—

(ii) Premiums due and uncollected at
the end of tiiat period; less—

(iii) Premiums due and uncollected at
the beginning of that period.

(3) "Total premium reserve" means
the s m of—

(i) The unearned premium reserve;

(if) The advance premium reserve; and

(iii) The reserve for rale credits.

(4) "Unearned premium reserve"
means the portion of gross premiums
due that provide for days of insurance
coverage after the valuution date.

(5) "Advunce premium reserve"
means premiums received by the
insuring organization that arc due after
the valuation date.

(0) "Reserve for rale credits” means
rate credits on u group policy that—

(D) Accrue by the valuation date of the
policy; and

(ii) Are paid or credited after the
valuation '.ate.

§ 403225 Calculation of expected loss
ratios; Date and time trcmc provisions.

(a) "A, plication date" means the day
the insuring organization sends the
policy to I ICFA for ri view.

0>) "Initial calculation date" means
the first date of the period that the
Insuring organization use3 to calculate
the policy’s expected loss ratio.

(1) The ir. tial calculation date may be
before, the same as, or after the
application date; except—

(2) The initial calculation dale must
not be earlier than January 1 of the
calendar year of the application date.

(c) "Loss ratio calculation period"
means the period beginning with the

for a given

initial calculation date and ending with
the last day of the period for which the
insuring organization calculates the
policy's scale of premiums.

(d) To calculate "present values”, the
insuring organization may use
approximations that aggregate, for a
period not to exceed 12 months—

(1) Expected earned premiums, and

(2) Expected incurred benefits.

§403.227 Aciuarial certification.

(a) For purposes ol certification
requests submitted under § 403.245(b),
"actuarial certification"” means a signed
declaration in which a qualified actuary
states that the assumptions used in
calculating the expected loss ratio are
appropriate and reasonable, taking into
account actual policy experience, if any,
and reasonable expectations.

(bj "Qualified actuary” means—

(1) A member in good standing of the
American Academy of Actuaries; or

(2) A person who has otherwise
demonstrated his or her actuarial
competence to the satisfaction of the
Commissioner or Superintendent of
Insurance of the domiciliary Slate of the
insuring organization.

§403.230 Supplemental health Insurance
par.cl.

(a) Membership. .The Supplemental
Health Insurance Panel (Panel) consists

(€] The Secretary or a designee, who
serves as chairperson, and

(3) Four State Commissioners of
Superintendents or Insurance appointed
by the f.nident.

(b) Function.

(1) The Panel ilcicrmines whether or
not ft State regulatory progt ,iiU fur
Medicare supplemental health insurance
policies meets und continues to meet
minimum requirements, as specified
under §403.240.

(2) The Secretary, 03 chairperson of
the Panel, informs the Stale
Commissioners and Superintendents of
Insurance of all determinations made
under paragraph (b)(1) of this section.

5403234 Emblem.

(u) The emblem is a graphic symbol,
approved by HI IS, Hint indicates that a
policy meets the certification
requirements of this subpart.

(b) Unless prohibited by tho State in
which the policy is marketed, the
insuring organization may display tho
emblem on policies certified under the
voluntary certification program.

(c) If a policy is issued in u State with
an approved regulatory program, the
Slate in which the policy is marketed
may authorize the insuring organization
*odisplay the emblem on that policy.
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(d) In the case of a policy displaying
the emblem, the insuring organization
must notify each holder of the policy
within 60 days in writing, if—

(1) HCFA decertifies the policy, as
specified in §8403.255,403.258(b)(3), and
403.260(b)(5) and (c)(4); or

(2) The State with an approved
regulatory program determines that the
policy ceases to meet State
requirements.

State Regulatory Programs

§403.240 State with an approved
regulatory program.

(a) A State has an approved
regulatory program if the Pane)
determines that the State has in effect
under State luw a regulatory program
that provides for the application of
standards, with respect to each
Medicare supplemental health insurance
policy issued in that State, that are
equal to or mtve stringent than those
specified in § a03.2J5.

(b) "Policy issued in that State"
means—

(1) A group policy, if the holder of the
master policy resides in that State; and

(2) An individual policy, ifa holder of
that policy resides in that State.

8403242 Certification of policies.

If a Slate has an approved regulatory
program, a policy issued in that Slate is
deemed ccrlified.

Voluntary Certification Program n

§403245 Requirements for obtaining
certification.

(a) A policy must meet the standards
specified in §403.245 to be certified by
HCFA.

(b) An insuring organization
requesting certification of n policy must
submit the following to IICI’A for
review;

(1) A copy of tho policy.

(2) A copy of tiltl outline of coverage,
in the form prescribed by the NAIC
model standards.

(3) A statement that the policy meets
the requirements specified in paragraph
(a) of this section.

(€] A copy of the <ulcubitions for the
expected loss ratio.

(5) Supporting du a used in calculating
the expected loss ratio. That data must
Include—

(i) The scale of premiums for the loss
ratio calculation period;

(ii) A description of nil assumptions;

(iii) The formula used to calculate
gross premiums;

(iv) The expected level of earned
premiums in the loss ratio calculation
period: and.
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(v) The expected level of incurred
claims in the loss ratio calculation
period.

(6) An actuarial certification, as
specified in § 3.227. of the loss ratio
computations.

(71 A list of States in which the
insuring organization is authorized to
market the policy.

(8) A statement that the insuring
organization will notify the
policyholders in writing within 60 days
of decertification, if the policy is
identified as a certified policy at the
time of sale and later decertified.

(9] A signed statement in which the
president of the insurir. organization, or
a designee, attests that the information
submitted to HCFA "'orreview is
accurate and complete and does not
misrepresent any material fact.

5)403248 Review and ccrtitication ol
policies.

(a) HCFA will review policies that the
insuring organization voluntarily
submits, except that HCFA will not
rcvie .v a policy issued in :: Stale with an
approved regulatory program under
5403.240.

(b) If the "couirements specifiec in
§ 403.245 arc met, I ICFA will—

(1) Certify Ire policy; and

(2) Authori: j the insuring organization
to imprint the emblem on the policy, as
provided for in § 403.234.

(c) HCFA will inform all State
Commissioners and Superintendents of
Insurance of Policies that it certifies.

§403251 Submittal 0] material to retain
certification.

(a) I'ICFA certification for policies that
continue lo meet the standards will
remain in effect, if the insuring
organization files the material specified
in § 403.245(b) no later than the dale
specified in paragraph (b) or (c) of this
section.

(b) Except an specified in paragraph
(c) oT this section, the insuring
organization must file the material with
IICFA no later than June 30 of each
year. 'IT n first time the insuring
organiz lion must file the material is no
later ‘ban June 30 of tho calendar year
that lollows the year in which I ICFA—

(1) Certifies a new policy; or

(2) Certifies a policy that has been
decertified, as provided in § 403.255.

(c) If the toss ratio calculation period,
used to calculate dm expected loss ratio
for the last actuarial certification
submitted to ICFA, eels before the
June 30 date uf paragraph (b) of this
section, tho insuring organization must
file the material with 11CFA no later
than the last day of that rate calculation
period.
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§ 403255 Decertification of policies.

(a) HCFA will decertify a policy, if—

(1) The policy fails to meet the
requirements specified in § 403.245(a); or

(2) The insuring organization fails to
meet the requirements for submittal of
material specified In § 403.251.

(b) If HCFA decertifies a policy,

i ICFA will inform the insuring
organization and all State
Commissioners and Superintendents of
Insurance of its determination.

(c) HCFA will monitor the insuring
organization to assure that the insuring
organization notifies each policyholder
in writing when his or her policy is
decertified.

§403258 Termination of a State program:
Transfer of policies.

(a) When the Panel determines that a
State no longer has an approved
regulatory program, policies issued in
that State are transferred to the
jurisdiction of the voluntary certification
program.

(b) If the policy was certified under a
State regulatory program, but is
transferred to the voluntary program,
the following provisions apply:

(1) HCFA will waive the requirements
specified in § 403.245(b) for submittal of
certain information by the insuring
organization lo obtain initial
certification.

(2) HCFA will certify the policy. Thai
certification will be in effect—

(ij Until the expiration date of the
certification the policy received under
the State program; but

(if) Not for more b~n Bmonths.

(3) if the insuring .ganization wishes
certification to continue beyond tho date
specified in paragraph (b) (2) of this
section, the insuring organization must
submit the material specified lin
§ 403.245(b) before that dale.

(i) If IICFA certifies the policy on or
before the date specified in pnragranh
(b) (2), the new certification will become
effective on the date the determination
is made.

(i) IFIICFA does not certify the policy
on or before the date specified in
paragraph (b) (2) of this section, that
policy is decertified.

§403280 Administrative review of HCFA
aetermInntions.

(a) This section provides for
administrative review of a HCFA
determination—

(1) Not to certify a policy; or

(2) To decertify a policy.

(b) HCFA will send a notice lo the
insuring organization containing tho
following information:

(1) That 1ICFA has made a
determination—

6307

(D) Not t' certify a policy or

(i) To r ecertify a policy.

(2) The reasons for the determination.

(3)that the insuring organization has
30 days from the date of the notice to—

(i) Request, in writing, an
administrative review of the I ICFA
determination; and

(if) Submit additional information to
HCFA for review.

(4) That, if the insuring organization
requests an administrative review,
HCFA will cor.juct the review, as
provided for in paragraph (c) of this
section.

(5) That, in a case involving
decertification, the decertification will
go into effect 30 days from the date of
the notice, unless the insuring
organization requests an administrative
review. If the insuring organization
requests an administrative review, the
policy retains its certification until
HCFA makes a final determination.

(c) If the insuring organization
requests an administrative review.
HCFA will conduct the review as
follows:

(1) A HCFA official, not involved in
the initial HCFA determination, will
initiate an administrative review within
90 days of the date of the notice
provided for in paragraph (c) of this
section.

(2) The official will consider—

(i) The original material submilled to
I ICFA for review, as specified in
§8 403.245(b) or 403.251; nnd

(ii) Any additional information, tlial
lhe insuring organization submits lo
HCFA.

(3) Within 15 days after the
administrative review is completed.

I ICFA will inform the insuring
organization in writing of the final
decision, with an explanation of the
final decision.

(4) If llie final decision is lo decertify a
policy, tiie decertification will go into
effect 15 days after the date of 1ICFA’s
notice to inform the insuring
organization of the final decision.

(Secs. 1102.1071. and 11w .if llie Social
Security Act (42U.5.C. 1302.139;jiili. and
13755«))

(Catalan of Federal Domestic Assistance
Program No. 13.773. Medicare—Hospital
Insurance Program: No. 13.774. Medicare—
Supplementary Medical Insurance Program)

Dated: November 5. Itiao.

[Inward Newman, o
Administrator, Urnltit Carr Financing
Administration,

Approved: January!). 101, 1
Patricia Roberts Harris, (
Secretory,

|IK Doc. M-177S Kitrd 1-1IMO, 04S ain]
BILLING CODE 4110-35-M



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No. .

Title An Act relating to insurance policy form filings

Requested bv Governor Date Dec. 10 . 1980

FISCAL DETAIL =

Agency Affected Division of Insurance

Program Category Affected Public Protection

BRU, Program, or Subprogram(s) Affected Division of Insurance

(Note: If more than one budget component is affected, separate line-ittm amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 81 FY 82 FY S3 FY 8) FY S3 FY S6

100 PERSONA | SFRVICFS 0 0
200 TRAVEL 0 0 “
300 CONTRACTUAL 0 0
400 COMMONITIFS 0 0
500 EQUIPMENT 0 0
600 LAND & STRUCTURES 0 0
700 GRANTS. CLAIMS. ETC. 0 0 i

TOTAL 0

0 |
FUNDING  (Thousands of Dollars)
GENERAL FUND 0 0 1
FEDERAL FUNDS 0 n
OTHER (Snecifv Fund Source) 0 0
d 1
POSITIONS
FULL TIME 0 0
PART TIME 0 0
TEMPORARY 0 0
I11.  ANALYSIS (See Fiscal Note Preparation Instructions, Section 111)
K - J £/,

IV. DATE Dec. 10, i9 60 PREPARED BY J°hn George, Div. nr TnsurpnceNA”

Original: Legislative Finance PHONE 2515

AGENCY Commerce and Economic Development




January 12, 1981

President of the Senate
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 11l, sec. 18, of the
Alaska Constitution, | am transmitting a bill which
amends AS 21.42.130 by allowing the director of
insurance to disapprove a form filed under AS
21.42.120 when the insurance benefits do not bear a
reasonable relationship to the premiums charged.
Regulations establishing appropriate cost/benefit
ratios will be adopted to provide guidelines fo>r
the exercise of this power.

This amendment is a response to Public Law 96-265
which empowered the federal government to certify
programs for medicare supplemental policies in
states that fail to establish equivalent programs
of certification. This bill will provide a
mechanism for the director of insurance to certify
supplemental medicare policies and avoid federal
regulation of this area.

Sincerely,

syysu

Jay S. Hammond
Governor
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21.42.130 §21.42.130
to the manner of distribution oi benefits or to the reservation of
rights and benefits under life or disability insurance policies and
are used at the request of the individual policyholder, contra,ct
holder, or certificate holder. Forms for use in property, marine
(other than wet marine and transportation coverages), casualty
and surety insurance coverages the filing required by this section
niav be made by rating organizations on behalf of its members and
subscribers; but this provision does not prohibit a member or
subscriber from filing the forms on its own behalf.

(b) Each filing shall be made not less than 30 days in advance
of delivery. At the expiration of the 30 days the form filed shall
be considered approved unless before the 30-day period it ha3
been affirmatively approved or disapproved by order of the director.
Approval of the form by the director constitutes a waiver of the
unexpired portion of the waiting period. The director may ex-
tend by not more than an additional 30 days the period within
which he may affirmatively approve or disapprove the form, by
giving notice of the extension before expiration of the initial 30-
day period. At the expiration of the extended period, and in the
absence of a prior affirmative approval or disapproval, the form
shall be considered approved. The director may at any time, after
notice and for cause shown, withdraw the approval.

(c) An order of the director disapproving the form or with-
drawing a previous approval shall slat*-- the grounds and the par-
ticulars in such detail us reasonably to inform the insurer thereof.

(d) The director may, by order, exempt from the requirements
of this section for as long as he considers proper an insurance
document or form or type thereof us specified in the order, to
which, in his opinion, this section may not practicably be applied,
or the filing and approval of which are, in his opinion, not de-
sirable or necessary for the protection of the public.

(c) This section applies also to a form used by domestic in-
surers for delivery in a jurisdiction outside this state, if the
insurance supervisory official of the jurisdiction informs the di-
rectoi that the form is not subject to approval or disapproval by
the official, and upon the director’s order requiring the form to
bo submitted to him for the purpose. The applicable same stan-
dards shall apply to these forms as apply to forms for domestic
u*e. (8§ 1ch 120 SLA 1966)

INSURAJ||E|

Sec. 21.42.130. Grounds for disapproval. The director shall dis-
approve a form filed under § 120 of this chapter or withdraw a
previous approval thereof, only if the form

(1) is in any respect in violation of or does not comply with
tins title;

(2) contains or incorporates by reference, where incorporation
H permissible, an inconsistent, ambiguous, or misleading clause,

119



§ 2142140 Alaska

or exception and condition which deceptively affects the risk pur-
ported to be assumed in the general coverage of the contract;

(@) has a title, heading, or other indication of its provisions
which is misleading;

(4) is printed or otherwise reproduced in a manner which
renders a provision of the form substantially illegible. {§ 1 ch
120 SLA 1966)

Sec. 21.42.140. Standard provisions, (a) Insurance contracts
shall contain the standard or uniform provisions which are re-
quired by the applicable provisions of this title pertaining to con-
tracts of particular kinds of insurance. The director may waive
the required use of a particular provision in a particular insur-
ance policy form if

(1) he finds the provision unnecessary for the protection of
the insured and inconsistent with the purposes of the policy; and

(2) the policy is otherwise approved by him.

(b) No policy may contain a provision inconsistent with a
standard or uniform provision used or required to be used, but
the director may approve a substitute provision which is, in his
opinion, not less favorable in any particular to the insured or
beneficiary than the provisions otherwise required.

() In lieu of the provisions required by this title for con-
tracts for particular kinds of insurance, substantially similar pro-
visions required by the law of the domicile of a foreign cvr alien
insurer may be used when approved by the director.

(d) A provision required by this tith to be contained in a policy
cannot be waived by agreement between the insurer and another

person. (8 1ch 120 SLA 1966)

Am. Jur., ALR and C.J.S. refer- agecting enforcibility .if policy pro-
cncvs.—29 Am. Jur., Insurance, 8§  vision n”ninst 'usurer, 1J3 ALR 773.
18C to 188. *i CJ.S. Lisurancc 8§ 249 to 2Cl.

Departure from standard policy as

Sec. 21.42.150. Policy must contain entire contract. The policy,
when issued, shall contain the entire contract between the parties,
and neither the insurer nor its agent or representative, nor a per-
son insured by the policy, may make an agreement as to the in-
surance which is not expressed in the policy. This section does
not prohibit the modification of a policy, after issuance, by writ-
ten rider or endorsement issued by the insurer. (8 1 ch 120 SLA
1966)

Sec. 21.42.160. Contents of policies in general, (a) Each policy
shall specify

(1) the names of the parties of the contract;

(2) the subject of the insurance;

(3) the visks insured against;
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§ 21.84.590 AllJska Statutes

(4) the society has  bcc of directors charged with the
sponsibilily for managiigjts affairs in the interim between meet,
ings of its supreme legislative or governing body, subject to <#«
trol by the body and having powers and duties delegated (o Jtix
the constitution or laws of the society;

(5) the board of directors is elected by the supreme legislate -j
or governing body, exc3pt in case of filling a vacancy in the inte/h* 1
between meetings of the body;

(6) the officers are elected either by the supreme legislative « ' |
governing body or by the board of directors; and

(7) the members, officers, representatives or delegates may not n-f
vote by proxy. (§ 1ch 120 SLA 1966)

Sec. 21.54.590. Other provisions applicable. In addition to the
provisions contained in this chapter, othir chapters and provisions
of this title shall apply to fraternal benefit societies, to the extent
applicable and not in conflict with the express provisions of this
chapter and the reasonable implications thereof, as follows:

(1) AS 21.03
(2) AS 21.06, with the exception 0 AS 21.06.250
(3) The following sections of AS 21.09:
(A) AS 21.09.050
(B) AS 21.09.100
(4) AS 21.33.010
(5) AS 21.36
(6) AS 21.42.290 h
(7) AS 21.69.370
(8) AS 21.69.640
(9) AS 21.78. (8 1ch 120 SLA 1966)

Chapter 87. Hospital and Medical Service Corporations.

Section Section
10. Scope of chapter 120. Sendees and benefits which nur
20. Purpose and interpretation he provided, medical scrvk*
30. Provisions exclusive corporations
40. Incorporation—Certificate of au-  130. Services and benefits which nuy
thority required be provided, hospital servic*
50. Same—Law applicable; appro- corporations
val of articles of incorpora- 140. Medical service agreements
tion; amendment 150. Huspital service agreements
(10. Name of corporation 100. Subscriber’s contracts
70. Qualifications for certificate of  170. Service agreements nnd sub-
authority scriber’s contracts must pro-
80. Application for certificate of au- vide substantial service bene-
thority fits
00. Issuance or >-r>usal of certificate 180. Filing and approval of agree-
of authority ments and contracts
100. Continuance or expiration of 100. Charges and rutes
. certificate of authority 200. Reserves

110. Suspension or revocation of cer- 210. Surplus fund
tificate of authority 220. Investments
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Alaska Statutes Supplement § 21 rry”

Chapter 89. Miscellaneous 11'ovisions.

Section Section
20. Required motor vehicle coverage 50. Arson ;n brmation
30. Payment
40. Eye care under health and accident
insurance

Sec. 21.89.020. Required motor vehicle coverage. <at a*
automobile liability policy which insures an owner or operator t£t
motor vehicle against loss resulting from his liability for bodily iry~j
or death, or for property injury or destruction, or both, which is
this state after January 1,1969, by an insurance carrie- authorial u
transact business in this state, shall contain limits in at least ti*

amount prescribed for a motor

vehicle liability policy in A5

28.20.440(b)(2), and meet the requirements of AS 28.20.44&btjs
unless waived as provided in that paragraph.

(b) This section may not be construed to apply only to autornohJ*
liability policies obtained to satisfy a requirement of AS 28.20. g I ch

105 SLA 1968)

Cross reference. — As to motor vehicle
liability policy, see AS 28.20.440.

Legislative committee report. — For
legislative committee report on ch. 105,
SLA 1968 (HB 236), see House Journal
(19G7), p. 370.

This section does not require
stacking in the single policy context
This conclusion follows from the fact that
uninsured motorists insurance may be
waived in Alaska. Curran v. Fireman’s
Fund Ins. Co., 393 F. Supp, 712 (D. Alas.
19v5).

Insured was allowed to "stack" the
uninsured motorists coverage provided
him in a single multivehicle policy where
the insured, under the intervention of
the contract propound'd by the insurer,
would receive nbso'jtely no additional

coverage for his premium doll&n p*4 W
uninsured motorists coverage oa 0%
vehicles other than the one involved ¢
accident and where the only pc—im
interpretation of the contract was that
uninsured motorists premium* pud Ik
connection with the other vehiciw
meant to increase the amount ofcm n fi
the limits of liability  cUaae
notwithstanding. Curran v. Firm**¥
Fund Ins. Co., 393 F. Supp. 712 (D A-*+
1975).

A policy provision which *V.uvwV
uninsured motorist coveraye ib
event the insured has other
insurnnce does not directly contrives*
this section. Werlcy <. United Serv* Asia
Ass’n, Sup. Ct. Op. No. 799 (File No*
1455), 498 P.2d 112(1972).

Sec. 21.8P.030. Payment. No insurance company doing business in
this state may pay ujudgment or settlement ofa claim in this state f«
a lossincurred in this state with an instrument other than a negotiable
bank check payable on demand and bearing even date with the date of
writing. (8 1ch 172 SLA 1968)

Revisor’s note. — Both chnpters 105 Legislative committee report.  Fer
and 172, SLA 1968, added a new section  legislative committee report on ch b*
designated 21.89.020, This section hns SLA 1968 (CSHB 365), see House i ovrst-
been renumbered. (1968), p. 246.
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL MOTE

| REQUEST
Bill/Resolution No. House CS for CS for SS for SB 69 (Judiciary)
Title An Act relating to the operation of motor vehicles arid to the
Requested by Senator Stimson iltyY 4-6-82
Il. FISCAL DETAIL
Agency Affected Department of Public Safety
Program Category Affected Life and Property Protection
BRU, Program, Or Subprogram(s) Affected Driver/Vehicle Services
(Note: If more than one budget component is affected, separate 1lire-itern

amounts arid funding for each component in the analysis section.)
EXPENDITURES (Thousands of Dollars)
Fy 82 FY 83 FYy 84 FY 85 FY -o Fy 27

100 PERSONAL SERVICES

200 TRAVEL
300 CONTRACTUAL 914 18.73 28.0 28.0 28.0
400 COMMODITIES 7T 401 4 o/

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC. 1

TOTAL " 9.6 19.0 28.4 " 28.4 28.4

FUNDING (Thousands of Dollars)

GENERAL FUND “1.6 ,9.0 28.4 . 28
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS
1
FULL TIME
PART TIME
TEMPORARY 1 o Lo,
I1l. ANALYSIS (See Fiscal Note Preparation Instruction, 1)

It is estimated an additional 6,080 individuals will be required to maintain proof of
financial responsibility for the future in FY 83. Those individuals, plus 6,000 more

in FY 84, for a total of 12,080, and an additional 6,000 in FY 85, for a total of 18,080.
In FY 86, it is estimated the number of individuals required to file the proof for the
first time will be approximately the same as those no longer required to file because
-their three years have elapsed, therefore, no additional increase.

It has been our experience an average of one notice per individual, each year, will have
to be mailed out due to notification from an insurance company that an individual®s

insurance is being cancelled for non-payment of premium, failure to renew, etc. For
legalpurposes ournotice must be sent via certified mail, return receipt requested, at
the cost of$1.55each. FY83 6,080 x $1.55 =$9,424;

FY84 12,080 x $1.55 =%$18,724
FY85 18,080 x $1.55 =$28,024

Commodities: Miscellaneous office supplies, including paper, envelopes”®etpc?
IV. date April 6, 1982 prepared ly Bill Brown
AGENCY Public Safety/Motor Vehicles
Original: Legislative Finance PHONE 465-4335 ~
cc: Budget and Mnnncjeineul

Prime Sponsor (First Legislator a.s.eu;
33-001 (Rev. 12/81)
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POUCH Y . STATE CAPITOL

JUNEAU. ALASKA 99811
907.J65-3800

LEGISLATIVE AFFAIRS AGENCY

MEMORAND UM March 16, 1962
SUBJECT: Proposed HCS CSSSSB 69 (Judiciary)

TO: . Senator Terry Stimson

FROM: //W Linn H. Asper

\l " Legislative Counsel

You have requested a sectional analysis of the above
referenced committee substitute that you reqested in draft
for the House Judiciary Committee:

* Section 1: Allows a court to assign a driver who ac.cumu-
lates of 6 or more points in 12 months or 9 or more points
in 24 months to attend a driver improvement course. If the
driver fails to successfully complete the course, his
operator 3 license may be suspended.

* Sec. 2; Requires a driver whose license is suspended for
poirt accumulation to provide proof of future financial
responsiblity (insurance coverage) before the license 1is
reinstated. Accumulation of fewer points than those
necessary to suspend a drivers license may require the
driver to provide proof of future financial responsiblity or
face suspension.

* Sec. 3: Requires a peace officer who investigates an
accident to put persons involved in the accident on notice
of the provisions of the motor vehicle safey responsiblity
act regarding suspension of a drivers license.

* Sec. 4: Makes proof of future financial responsiblity a
furthercondition for the termination of a suspension order
under AS 28.20 after an agreement is reached between the
parties to an accident.

* Sec. 5: Amends the general provisions of AS 28.20 on
duration of suspension to require posting of proof of future



Senator Terry Stimson
Page 2
March 16, 1982

financial responsiblity before a suspensior can be
terminated.

* Sec. 6: Requires that" security deposited under AS 28.20
remain on deposit for two years rather than one year, as is
now the case.

* Sec. 7; Requires proof of financial responsibility for
the future whenever a license is suspended, revoked, liirLted
or canceled, before a new license can be granted. Makes the
former permissive language mandatory and extends the scope
of the section.

* Sec. 8: Requires a reinstatement fee of $50 when a
person’s license is reinstated.

* Sec. 9: Repeals the provision of the law that allowed an
affidavit procedure to terminate a period of suspension.
The changes in * Sec. 5 make this provision obsolete.

LHA-.1jb



Alaska Statutes 528 20.160

§ 28.20.130

(2) when, following default and suspension, the person in default pays
the balance of the agreed amount; or

(3) oneyear elapses following the effective date of the suspension and
evidence satisfactory to the department is filed with it that during the
period no action at law upon the agreement is pending. (§ 14 ch 163 SLA

1959)

Sec. 28.20.130. Payment upon judgment. The payment of a
judgment arising out of an accident, or the payment upon judgment of
an amount equal to the maximum amount which could be required for
deposit under this chapter, for the purposes of this chapter, releases the
judgment debtor from the liability evidenced by the judgment. (8 15ch

163 SLA 1959; am § 12 ch 2 SLA 1964)

Cross reference. — see Editor's note to
AS 04.15.030.

Sec. 28.20.140. Termination of security regMirement. If satisfied &
to the existence of a fact which under 8§ 100 -- 130 of this chapter
entitles a person to be relieved from the security requirements, the
department shall not require the deposit of security and shall terminate
a previous order of suspension in respect to the person, and shall
immediately return the deposit to the pevson or his personal
representative. (8 16 ch 163 SLA 1959)

Sec. 28.20.150. Duration of suspension, (a) Unless a suspension o
terminated under other provisions of this chapter, an order o
suspension by the department remains in effect until terminated and e
license may be renewed or issued to a person whose license is suspended
until

(1) the person deposits or there is deposited on his behalf the security
required under this chapter; or

(2) one year elapses following the date of suspension and evideix*
satisfactory to the department is filed with it that during the period of
action for damages arising out of the accident resulting in tix
suspension has been instituted.

(b)  An affidavit of the applicant that no action at law for damap*

arising out of the accident has been filed against him or, if filed, tic*
it is not pending is prima facie evidence of that fact. The departmf*1
may take whatever steps are necessary to verify the statement set fort
in the affidavit. (8 17 ch k iLA 1959)

See. 28.20.160. Application to nonresidents, unlicensed driv®l
unregistered vehicles and accidents in other states, (a) If a driver
owner of a vehicle subject to registration under the laws of this st*
involved in an accident in this state does not have a license
registration in this state, then the driver may not be licensed, nor c*
the owner register a vehicle in this state until he complies with -
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April 17, 1931 465-/1322

The Honorable Terry Stinson
Alaska State Senate

Pouch V

Juneau, AK 99011

Dear Senator Stinson:

The purpose of this letter is to express my position on Senate Bill 69
and corresponding substitutes to date.

I respectfully submit that tho Bill in its present substitute form
(SCCCS 69, IICSS) is discriminatory in that it places requirements on
some errant Alaskan drivers while others are exempt.

To administer the requirements or non requirements defined in tho afore-
mentioned substitute would be cumbersome at best without tho end result
justifying the means.

As the driver improvement course now stands, it is a voluntary one
unless ordered by the Court as part of tho sentence process, if indi-
viduals with points accosscd against them wish to reduce those points,
tho prerogative to do so is with them when the availability of ouch a
course is present. The voluntary method appears to be effective within
the parameter of a driver/accident ratio which is tho intent of the
course in the first place.

To place additional regulations on nil Alaskans that in part or in whole
do not materially effect the state-wide drivcr/accidcnt ratio is not
fully warranted.

Admittedly Senator, | do have some concerns about over-rcgulntir.g tho
public and will make mysalf available as spokesman for this Department
to testify on tho Bill if vou or any of your colleagues so desire.

Sincoroly,

Department of Pubiic Scfei
Administrative Services

uillian R. Nix Juneau, Alaska

Commissioner
APR 2 2 198!

cc: Senator Bill Ray
Keith Specking, Legislative Aide, Governor's Office

Walter Lawson, Adniiirtrativo Services, DPS
Ron Lehr, Budget & Management . -V.
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THE LEGISLATURE OF THE STATE Or ALASKA
TWELFTH LEGISLATURE

FISCAL MOTE
| REOUEST
Bill/pesolution No. House CS for CS for SS for SB 69 (Judiciary)
Title An Act relating to the operation of motor vehicles and to cfie-
Reauested bv "Senator Stimson i>TaJ~"4-6-82 ™

Il. FISCAL DETAIL
Agency Affected Department of Public Safety

Program Category Affected Life and Property Protection
BRU, Program, Or Subprogram(s) Affected Driver/Vehicle Services

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES

200 TRAVEL
300 CONTRACTUAL 9.4 18.7 28.0 28.0
400 COMMODITIES . 2 3 4 4

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS.CLAIMS,ETC.

- TOTAL . 9.6 19.0 28.4 28.4

FUNDING (Thousands of Dollars)

GENERAL FUND y.6 TOTOT 284" 28.4

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction. Section 111)

FYy 82 FY e3 Fy 84 FY 85 FY Lo FY

87

28.0
i

284

estimated an additional 6,080 individuals will be require® to maintain proof of
financial responsibility for the future "in FY 83. Those individuals, plus 6,000 more

84, for a total of 12,080, and an additional 6,000 in FY 85, for a total
, it is estimated the number of individuals required to file the proof

of 18,080.
for the

time will be approximately the same as those no longer required to file because

three years have elapsed, therefore, no additional increase.

It has been our experience an average of one notice per individual, each year,
mailed out due to notification from an insurance company that an individual®s

to be

insurance is being cancelled for non-payment of premium, failure to renew, etc.
legalpurposes curnotice must be sent via certified mail, return receipt requested, at
the cost of$l.55each. FY83 6,080 x $1.55 =$9,424;

FY84 12,080 x $1.55 =$18,724
FY85 18,080 x $1.55 =$28,024

Commodities: Miscellaneous office supplies, including paper, envelopes”™ etc<9

iv. date April 6, 1982 prepared by B A H .
agency Pub! ic Safety/Motor--Vehicles-

Original: Legislative Finance PHONE A6.5.43.35.. tfjb,

cc: ' Budget and Management

Prime .Sponsor {First Legislator Named)
33-001 (Rev. 12/81)

will have

For



THE LEGISLATURE |9|t THE: 5'nir

FISCAL MOTE

l. REQUEST
Bill/Resolution No. CS SS SB 69 (Judiciary)
Title An Act relating to potential consequences of the assessment of driver
Requested bv House Judiciary Date 4-2-8?
Il. FISCAL DETAIL
Agency Affected Department of Public Safety. = A
Program Category Affected"” Lite and Property Protection”
BRU, Program, Or Subprogram(s) Affected Driver/Vehicle Services
(Note.- if more than one budget component is affected, separate line-itera

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

Fy 82 Fy 83 FY 84 Fy 85 FY S6 FY 37

100 PERSONAL SERVICES

200 TRAVEL
300 CONTRACTUAL 4.5 4.9 5.3 5.8 6.3
400 COMMODITIES 1 A 1 Nl ?

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 4.6 5.0 5.4 5.9 6.5

FUNDING (Thousands of Dollars)

GENERAL FUND 4/6 5.0 5.4 5.9 6.5
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I1'l. ANALYSIS (See Fiscal Note Preparation Instruction, Section I11)

300 - Contractual: When proof of financial responsibility for the future
is required, such as in proposed AS 28.15.255(a), it has been our
experience an average of one notice per individual, each year,
must be mailed out due to notification from an insurance company
an individual s insurance has been cancelled for non-payment,
failure to renew, etc. For legal purposes this notice must be
sent via certified mail, return receipt requested, at the cost of
$1.55 each. The additional number of drivers we would require
proof of financial responsibility for the future from is approx—
imately 2.83C. 2,880 x $1.55 = $4,464.

400 - Commodities: Miscellaneous office supplies, including paper,

envelopes, etc. $100.
1V. DATE 4-5-82 PREPARED BY u”™IlM Brown
‘agency POtrric~3afefy - MbTdr~VehTcTes
Original: Legislative F>.ance phone 465~-4335,
cc: Budget and Mana ement \A/

Prime Sponsor (first Legislator Named)
33-001 (Rev. 12/81)
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MEMORANDUM

TO: Representative Fred Brown, Chairman
House Judiciary Committee

FROM: Dickerson Regan, Consul tant\\$~"
Alaska Code Revision Commission
DATE: March 3, 1981
RE: SB 80--0ath, affirmation, acknowledgment,

notarization and verification.

I am informed SB 80 1is scheduled for consideration by the House
Judiciary Committee Wednesday, March 4.

The Alaska Code Revision Commission discussed the referenced bill
at its meeting February 24th. It suggests that the Committee
propose minor amendments to the bill to restore uniform wording
in places where stylistic editing and retyping in the Legislative

AffairsAgency had resulted in more than stylistic changes. (The
change of "any other™ to "a" 1is theonly change noted at the time
of the meeting. The other changes are of the same type and are

offered for the Committee™s consideration):

Page 4, line 4: Following "or" delete "a" and insert
"any other™ in its place.

Page 4, line 8: Following "or™ delete ™"a"™ and insert
"any other"™ 1in its place.

Page 4, line 10: Following "United State."™ 1insert "or
his dependents™.

Page 4, li“e 11: Following "United States” delete ™, a"
and insert "or his dependents, any other"™ in its place.

Page 4, line 12: lollowing "United States™ delete the
comma.

Page 4, line 1J: Following "(5)" delete "a" and insert
"any other"™ in its place.



Representative Fred Brow:-
March 3, 1981
Page Two

Page 4, line 19: Following "if" delete "appropriate"”
and insert "any"™ 1in its place.

Page 4, line 20: Following "a" delete "person" and
insert "holder of that rank or title” in its place.

Page 7, line 3: Following "acknowledging” delete "is"
and insert "was" in its place.

The proposed changes are in the part of the bill taken from the
Uniform Recognition of Acknowledgments Act. They would return
this section of the bill to the general form in which 1t was
drafted by the commission, which 1is also the general form of the
Uniform Recognition of Acknowledgments Act.

The term "a" was substituted for "any other"™ when the bill was
retyped in the Legislative Affairs Agency. Although the term "a"
is preferred to the term "any"™ 1in Alaska®s drafting style, sub-—
stituting "a" for "any other™ 1in each of the places noted above
has created a redundancy. In each instance it is comparable to
listing three categories of apples:

(%) a red apple
(£) a yellow apple

(3) an apple

when the intent is to spell out two specific kinds and a third
category--any other Kkind.

Although probably is has no substantive effect, changing the "a"
back to "any other™ would clear up the redundancy problem.

Another change that was made when the bill was retyped 1in Legis—
lative Affairs resulted from an effort to eliminate a mid-sentence
colon (p- 4, lines 10, 11, 12). Although the colon 1is in the commis—
sion"s draft bill and in the uniform act, it is not favored

drafting form and it 1is appropriate to try to avoid 1its use. In

the resulting form of 030 in the bill, however, it is not clear

that "or his dependents”™ 1is intended to modify all three categories
that precede it. The proposed amendment would make this clear

but would continue the elimination of the colon in mid-sentence

since that is a desirable stylistic change.

The proposed change in 060 of the bill (p. 4, lines 19-20) would
also change the bill back to its form before it was retyped The
original wording "if any”, 1is more definite than "if appropriate”
and should be used. Substitution, during retyping, of "a person”
for "a holler of that rank or title"™ leaves confusion between sub—
sections (a, and (d). In the uniform act and the commission®s



Representative Fred Brown
March 3, J981
Page Three

draft bill, (a) sets out what 1is sufficient procf that a holder
of an office (within specified categories) can perforin a notarial
act; (d) creates a rebuttable presumption (i.e., prima facie
evidence) that the person who performed the notarial act had the
title he designated and his signature is genuine. The form of
the uniform act seems preferable, using the term "person”™ only in

(.

The final amendment to the bill proposed above (090, p. 7, line 3)
is just to return all of 090(4) to the past tense. The retyped
form of the bill seems comparable to saying, "He knew the person
then acknowledging is George Washington.™ The uniform act and

the commission®s draFt bill would keep it all in the past tense.

Each amendment proposed in this memorandum would restore uniform
language where editorial change made during retyping were somewhat
more than stylistic changes.

The commission would appreciate consideration of these suggestions
by the Judiciary Committee.
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MEMORANDUM
TO: Chairman, Alaska Legislative Council
FROM: John W. Abbott, ChairmaQ e u u I " d & t r
Alaska Code Revision Commission

DATE: January 9, 19SI
RE: Bill on oath, affirmation, acknowledgment,

notarization and verification

Pursuant to the authority granted in AS 24.20.075(c),
the Alaska Code Revision Commission has prepared the attached
bill on oath, affirmation, acknowledgment, notarization and
verification and asks that it be introduced in the legislature.

The need for statutory treatment of these subjects
became apparent during the commission®s consideration of the
state®"s recording law. The terms are frequently encountered in
Alaska Statutes, but neither a clear definition nor recommended
forms are provided. The enclosed bill would take care of the
deficiency.

Much of the attached bill is the Uniform Recognition
of Acknowledgments Act, drafted by the National Conference of

Commissioners on Uniform State Laws. The history of this Act
and the Uniform Acknowledgments Act is set out in the attached
comments. The last Alaska uniform legislation 1in this general

area was enacted in 1915.

This bill was submitted to the council on February 21,
1980.

JVJA:dr :chw
cc: Hon. Jay S. Hammond, Governor
Hon. Jay A. Rabinowitz, Chief Justice
Myrton R. Charuey, Executive Director
Legislative Affairs Agency

Enclosures



COMMENTARY TO ACCOMPANY
BILL ON
OATH, AFFIRMATION, ACKNOWLEDGMENT,

NOTARIZATION AND VERIFICATION

For general background, following is a brief history of
uniform laws on acknowledgment. It is followed by a section
analysis of the attached bill.

General Background

Although acknowledgments have long been recognized as an 1ideal
subject for uniformity among the states, Alaska has lagged far be—
hind in this area,

In 1892 the Conference of Commissioners on Uniform State Laws
adopted an A.ct for the acknowledgment and execution of written 1in—
struments, the Uniform Acknowledgment Act. It was generally revised
in 1939 and was further revised in 1942, 1949 and 1960. Alaska has
never adopted it.

In 1914 the Conference adopted an .Act for the acknowledgment
of written instruments taken outside the United States, the Uniform
Foreign Acknowledgments Act, which was enacted in Alaska as ch. 65,
SLA 1915 and now 1is codified as AS 40.10. Although the Uniform
Foreign Acknowledgments Act was withdrawn by the Conference 1in 1943,
it still i1s retained in Alaska law.

In 1968 the conference brought out a new act called the "Uniform
Recognition of Acknowledgments Act". The act covers most of the same
ground as the "Uniform Acknowledgment Act", dealing both with in—

state and out-of-state acknowledgments.



When the conference put out its most recent "Summaries of
Uniform Acts Currently Recommended for Adoption"”, it listed the
"Recognition™ Act for adoption but categorized the "Uniform.
Acknowledgment Act™ as "being revised or considered for revision
at this time".

There 1is reason to believe the two uniform acts will merge

into one, using the general format of the 1963 "Recognition" Act.

Organization of the bill

In this bill the overlapping subject matter of the two uniform
acts 1is covered by a section on who can acknowledge 1in the scate
(see Sec. 010) coupled with adoption of the entire "Recognition”
Act (see Sec. 050 - 130).

The sections between 020 - 040 extend the subject matter of
the bill beyond acknowledgments, serve to perpetuate existing
"under penalty of perjury" certification of certain documents and
clarify what is an acceptable form of "notarization™ and "verifi—

cation"”, terms that are used throughout Alaska Statutes.

Section analysis
Sec. 010 lists who can acknowledge 1in Alaska. To the persons
who can take an acknowledgment in Alaska 1is added a commissioned

officer. This category is not in the "Uniform Acknowledgment Act"”

but 1is 1in the "Recogni 1ion" Act.



Sec. 020 is an existing section (AS 09.55.020) which permits
substitution of a signature "under penalty of perjury”™ for an oath
given before a notary in some limited circumstances.

Sections 030 and 040 are definitions of notarization and
verification based upon the common meanings of the terms.

Sections 050 - 130 are the Uniform Recognition of Acknowledg—
ments Act. Sec. 050 recognizes foreign acknowledgments and covers
the general area covered by the 1914 Uniform Foreign Acknowledg—
ments Act, AS 40.10, which would be superceded by this uniform
act section.

Sec. 060(a), (b) and (c¢) provide what will suffice to prove the
authority of a designated office holder to take an acknowledgment.

A final sentence in (a) reading "Further uroof of his authority Iis
not required”™ 1is omitted in this bill because it is surplusage. No
substantive effect is intended by the omission. (d) of the subsec—
tion distinguishes proof of the authority of the holder of the
office from proof of the genuineness of the signature and the
genuineness of the claim chat the person is an officer.

Form requirements®, which are generally minimal, are covered by
section 070 and 080.

Sec. 090 defines what 1is meant by the short-form phrase, "acknow-—
ledged before me". The general treatment is the same as the treatment
of statutory short forms of deeds under *®S 34.15.040.

Sec. 100 provides the statutory short form for acknowledgments
made by persons acting in various capacities.

Sections 110 - 130 are the savings clause, wur.iformitv, and



title sections expected 1in uniform acts.

Bill sections 2, 3 and 4 near the end ofthe bill are techni—
cal amendments to correct references and avoid duplication in the
real property title.

The repeal of AS C9.65.010 - 09.65.020 at the end of the draft
is needed to remove the subject matter of oaths to this new chapter.

Repeal of AS 34.15.170 1is to avoid duplication with AS 09.63.060
in section 1 of the bill. (The section being repealed is erroneously
titled; it covers authentication, not acknowledgment.) Repeal of AS
34.15.190 1is to avoid retention of a section on acknowledgment by
married persons that is no longer necessary. Repeal of AS 34.15.200
is to avoid dup® .-c with AS 09.63.070 insection 1 of the bill;
for notaries the section 1is also duplicated by existing AS 44.50.070.
In a separate Dbill on recording the commission is proposing more far
reaching amendments and repeals in these and ether sections of AS
34.15. However, the treatment of AS 34.15 here is minimal, encjro-
passing only what is necessary 1in order to make this bill a complete
unit not dependant upon passage of any other bill.

The repeal of AS 40.10 is a repeal of the 1914 version of the
Uniform Foreign Acknowledgments Act which is superceded by this bill.
AS 44.53 also 1is repealed. It iIs a chapter permitting the

governor to appoint commissioners to serve as Alaska notaries 1in
other states. The chapter 1is not necessary when foreign acknowledg—
ments are recognized, as they are under existing AS 40.10 and would
be under this bill. The governor®s office can find no record of

commissioners having been appointed under AS 44.53.
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§ 0965010 Code of Civil Procedure § 0965012

than S200. A new or an additional undertaking may be ordered by
the court upon proof that the original undertaking is insufficient in
amount or security. (§ 5.12 ch 101 SLA 1962; am § 1 ch 3 SLA

1971)

This section is substantive. Ware v.
City of Anchorage, Sup. Ct. Op. No.
47?]&)File No. 882), 439 P.2d 793

It creates new right and new liabil-
ity.—This section creates a new right
in the resident defendant and a new
liability in the nonresident plaintiff
which are separate and apart from,

ALR and CJ.S. references.—
Waiver cf statute or court rule de-
claring nonresident plaintiff to give
security for cost, 8 ALR 1510.

Statute regarding security for cost
as mandatory or permitting exercise
of discretion, 84 ALR 252.

Nonresident’s duty to furnish se-
curity for costs as affected by joinder

and go beyond, the procedure of com-  or addition of resident, 158 ALR 737.
puting and asses®:ng costs and attor- 20 C.J.S. Costs § 125 et seq.

ney’s fees. Ware v. Citv of Anchorage,

Sup Ct. Op. No. 477 (File No. 882),

439 P.2d 793 (1968).

Chapter 65. Miscellaneous Provisions.

Section Section
10. Officers authorized to administer 70. Suits against incorporated units
oaths or affirmations of local government
12. Certification of documents 80, Suits by incorporated units of
1+ Successive actions local government

. Corporate sureties 90. Civil liability for emergency nid
. Parties exempt from giving 100. Civil liability for examination or
bond treatment of minors
0. Death or disability of a party
. Defense not prejudiced by assign-
ment
Sec. 09.65.010. Officers authorized to administer oaths or affir-
mations. Every justice, judge, magistrate, clerk of a court., notary
public, United States postmaster, and the commanding officer of a
vessel of the United States Coast Guard may administer oaths or
affirmations. (8§ 3.09 cl. 101 SLA 1962)

ALR and C.J.S. references.— Dis- for person Inking onth, 74 ALR 771
qualification of official empowered to G/ C.J.S. Oaths and Affirmations
administer onth, where he is attorney &5

Sec. 09.65.012. Certification of documents, (a) A matter re-
quired or authorized to be supported, evidenced, established, or
proved by the sworn statement, declaration, verification, certifi-
cate, oath, or affidavit, in writing of the person making it (other
than a deposition, an acknowledgement, or an oath of office, or an
oath required to be taken before a specified official other than a
notary public), may be supported, evidenced, established, or proved,
by the person certifying in writing “under penalty of perjury”
that the matter is true and accurate. The certification shall state
the date and place of execution, the fact that no notary public
or other official empowered to administer oaths is available, and

the following:

235



§ 0965020 Alaska Statutes § 0965050

“l certify under penalty of perjury that the foregoing is true
and accurate.”

(b) A person who wilfully and falsely executes a certification
under penalty of perjury is guilty of perjury. (8 1 ch 58 SLA
1970)

Legislative committee report,—For

report on ch. 53, SLA 1970 (HCSSB
481), see 1970 House Journal, p. 716.

Sec. 09.65.020. Successive actions. Successive actions may be
maintained upon the same contract or transaction when a new cause
of action arises under the contract. (§ 5.01 ch 101 SLA 1962)

Cross reference. — See Civ. R, 8;

13(e).

Sec. 09.6r.030. Corporate sureties. When, by the laws of the
state or by a charter, ordinance, rule, or regulation of a political
subdivision, municipality, public corporation, or by a board, body,
organization, court, or judge, a recognizance, stipulation, bond, un-
dertaking, or bail in an action, suit, proceeding, or matter condi-
tioned for the faithful performance of an act or 'ty or for the
doing of an act or thing is permitted or required ti be given with
one or more sureties, it is sufficient compliance if the instrument is
executed by a corporation which has complied with the laws of the
state and is authorized by law to act as surety upon instruments
and in proceedings, actions, suits, and matters as set out in this
section. (§ 5.02 ch 101 SLA 1962)

Cross reference.—See Civ. R. 80(a).

Sec. 09.65.040. Parties exempt from giving bond. In an action
or proceeding in a court in which the state is a party or in which
the state is interested, no bond or undertaking is required of the
state or an officer of the state. (§ 5.03 ch 101 SLA 1962)

Sec. 09.65.050. Death or disability of a party. In case of the
death or disability of a party to an action, the court may at any
time within two years after the death or disability, on motion, al-
low the action to be continued by or against his personal represen-
tatives or successor in interest. (8 5.06 ch 101 SLA 1962)

The substitution of a new party is Nome tfi Sinoik Co. v. Ames Mercan-
genernlly effected by motion, which tile Co., 187 F. 928 (9th Cir. 1911).
should ordinarily be made by the Better practice is to direct sub-
party in interest. Nome & Sinook stituted party to file supplemental
Co. v. Ames Mercantile Co., 187 F. pleading. — The substitution having
928 (9th Cir. 1911). been allowed, probably the bettor

Case continues from point where practice would be for the court to
original party left off—As a general direct the substituted party to fil: a
rule, the substituted party takes up supplemental complaint, showing the
the prosecution or defense at the transfei and his right to continue the
point where the original party left action, or for such party to obtain
off, and the pleadings already filed leave to file such a complaint; but the
inure to the benefit of the new party. mere omission to file such a com-
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150 §34.15.160 Property §34.15.170
ptin include a lease. SmaKey v. Juneau Clinic  make an instrument invalid as between
949" Bldg. Corp., Sup. Ct. Op. No. 766 (File Nos.  the parties to it, but rather only precludes
’ 1310,1311), 493 P.2d 1296 (1972). its recordation and thus its effectiveness
Hence, this section .applies to a lease as against third persons. Smalley v.
ot for a term of years. Smalley v. Juneau Juneau Clinic Bldg. Corp., Sup. Ct. Op. No.
e Clinic Bldg. Corp., Sun. Ct. Op. No. 766 766 (File Nos. 1310, 1311), 493 P.2d 1296
end (File Nos. 1310,1311), 493P.2d 1296(1972).  (1972).
sent A lease is not void es between the And admissibility affected. — Under
lities parties to it by reason of noncompliancc AS  34.15.260 an unacknowledged
rima with the acknowledgment statute. Smalley ~ conveyance cannot be recorded and may
usion v. Juneau Clinic Bldg. Corp., Sup. Ct. Op. not be read in evidence without further
Klaska No. 766 (File Nos. 1310, 1311), 493 P.2d  proof of the conveyance. Smalley w.
1117 1296(1972). Juneau Clinic Bldg. Corp., Sup. Ct. Op. No.
302' Failure to comply with the mandatory 766 (File Nos. 1310, 1311), 493 P.2d 1296
acknowledgment requirement of sub-  (1972).
e .of section (a) of this section, while af- But action may not be maintained on
ed a fecting recordation and admissibility, defectively executed lease. — See same
efers does not have the effect of making the catchline in note to AS 34.15.010.
ad to conveyance void as between the parties. Cited in Waskey v. Chambers, 224 U.S.
lid of Smalley v. Juneau Clinic Bldg. Corp., Sup.  56-1,32 S. Ct. 597, 56 L. Ed. 885 (1912).
nd. if Ct. Op. No. 766 (File Nos. 1310, 1311), 493 Am. Jur. nnd ALR references. — 1
inlial P.2d 1296(1972). Am. Jur., Acknowledgments, § 1et seq.; 16
it s But recordation thereof is precluded.  Am. Jur., Deeds, § 89 et seq.
556 —  Failure to comply with the Signing deed with lead pencil, 8 ALR
regoﬁ acknowledgment requirement does not  1339.
or an Sec. 34.15.160. Conveyances executed outside the state. If a
es v. conveyance is executed in a state, territory', or district of the United
1916). States, the conveyance may be executed according to the laws of that
ement state, territory, or district, and the ex :n of the conveyance may be
gagor acknowledged before a judge of a court ot » cord, justice of the peace,
a;e é’lf notary public, or other officer authorized by the laws of that stale,
ng t)r territory, or district to take the acknowledgment of conveyances or
before a commissioner appointed for that purpose. (8 22-3-10 ACLA
at an 1949; am 8§82 ch 12 SLA 1966)
before
at the Quoted in Alaska Exploration Co. w.
First Northern Mining & Tiading Co., 152 F. 145
ip. No. (9;h Cir. 1907).
2 as Sec. 34.15.170. Certificate of acknowledgment, (a) In a case
which provided for in 8 160 of this chapter, the conveyance shall have
f'f’ﬁ}f_‘dw attached to it a certificate of the clerk or other certifying officer of a
Iﬁg Xg (b court of record of the county or district where the acknowledgment is
>ntract taken, under the seal of his office, that
Alaska (1) the person whose name is'subscribed to the certificate of
e title acknowledgment is, at the date of the certificate, the officer he is
ison of represented to be in the certificate;
ul title, (2) he believes the signature of the person subscribed to the
;rt:blis certificate is genuine;
(3) the conveyance is executed and acknowledged according to the
alley v. laws of the state, territory, or district.
Op. No. .. . .
|dp1296 (b)  The provisions of (a) of this section do not apply where the
acknowledgment is taken before
J%cheto (1) acommissioner appointed for that purpose;

Ak



§34.15.180 Alaska Statutes §34.15.220

(2) a notary public certified under his notarial seal; or
(3) the clerk of a court of record certified under the seal of the court.
(8 22-3-11 ACL.. 1949; am § 3 ch 12 SLA 1966)

Am. Jur. and ALR references. — 1 Certificate of acknowledgment. 29 ALR
Am. Jur., Acknowledgments, § 70 et seq. 921; 72 ALR 1290.

Sec. 34.15.180. Execution and acknowledgment of conveyance in
foreign country. If a conveyance is executed in a foreign country it
may be executed according to the laws of that country and the
execution of it acknowledged as provided in AS 40.10.010 — 40.10.050.
(8 22-3-12 ACLA1949; am § 18 ch 70 SLA 1964; am §4 ch 12 SLA 1966)

Sec. 34.15.190. Acknowledgment by a married person. The
acknowledgment of a married person to a convenience of real property
in this state is taken in the same manner as if the person were
unmarried. (8§ 22-3-13 ACLA 1949; am § 104 ch 127 SLA 1974)

Effect of amendment. — The 1971 for “married woman" and "the person" for
amendment substituted "married person” ‘“she."

Sec. 34.15.200. Officer’s knowledge of grantor's identity. No
acknowledgment of an executed conveyance may be taken by an officer
unless he knows or has satisfactory evidence that the person making
the acknowledgment is the individual described in and executing the
conveyance. (8§ 22-3-15 ACLA 1949)

Compliance presumed, — It is Am. Jur. and ALR references. — 1
presumed that the officer taking the  Am. Jur., Acknowledgments. § 110et seq.
acknowledgment complied with this Showing in certificate as to officer's

section. Coates v. Smith, 81 Ore. 556, 160 knowledge of identity, 29 ALR 1006; 72
P. 517 (1916), construing the Oregon  ALR 1300.
statute.

Quoted in Rolando v, Zesch, 7 Alaska
.'.37(19261.

Sec. 34.15.210. Proof by subscribing witness, (a) Proof of the
execution of a conveyance may be made before an officer authorized to
take acknowledgment of conveyances, and shall be made by a
subscribing witness, who shall state his own place of residence and that
he knows the person described in and executing the conveyance.

(b) This proof may not be taken unless the officer is personally
acquainted with the subscribing witness or has satisfactory evidence
that he is the same person who is a subscribing witness to ihe
instrument. (§ 22-3-16 ACLA 1949; am §5ch 12 SLA 1966)

Notary must certify as to identity of authorized. Nelson v. Lord, 1 Alaska 174
subscribing witness, — Where there is (19)01.

no certificate by the notary that he isCited in Morency v. Floyd, 2 Alaska 194
acquainted with subscribing witness or  (190-1),

that he had anj evidence that such person Am. Jur. reference. — 16 Am. Jur,,
was the subscribing  witness, the Deeds. 8 101 et seq

recordation of the instrument is not

Sec. 34.15.220. Proof of conveyance by handwriting. When a
grantor is dead, out of the state, or refuses to acknowledge his
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Chapter 10. Uniform Foreign Acknowledgment Act.

Section Section
10. Officers before whom deeds or other 40. Construction of chapter
instrumenU; acknowledged 50. Short title

20. Certificate of acknowledgement
30. Certificate in form required for ac-
knowledgment inside slate

Sec. 40.10.010. Officers before whom deeds or other instruments
acknowledged. All deeds or other instruments requiring ac-
knowledgment, if acknowledged without the United States, shall be
acknowledged before an ambassador, minister, envoy or charge
d’afiaires of the United States, in the country to which he is accredited,
or before one of the following officers commissioned or accredited to act
at the place where the acknowledgment is taken, and having an official
seal, \ izz any consular officer of the United States, a notary public, cr a
commissioner or other agent of this state having power to take
acknowledgments to deeds. (8 23-2-1 ACLA 1949)

CroBH reference. — For sections dealing Am. Jur. reference. — 1 Am. Jur., Ae-
« with inspection of public records and their knowlcdgincnts, § 64 etseq.

use as evidence, see AS Qil.25.110 and AS
09.25.120.

Sec. 40.10.020. Certificate of acknowledgment, (a) Every certificate
of acknowledgment made outside the United States shall contain the
name or names of the person or persons making tiie acknowledgment,
the date when and place where made, a statement of the fact that the
person or persons making the acknowledgment knew the contents of the
instrument and acknowledged the same lo be his, her or their act; the
certificate shall also contain the name of the person before whom made,
his official title, and he sealed with his official seal and may be sub-
slant' lly in the following form:

............................. (Name of Country)

............................................... (Name of City. Province or other political
subdivision)

lleforc the undersigned.......cccovvviiiiinnen. (naming the officer and
designating his official title) duly commissioned (or appointed) and
qualified, this day personally appeared at the place above named...........
.................. (naming the person or persons acknowledging) who declared
thal he (she or they) knew the contents of the foregoing instrument, and
acknowledged tho same to be his (her or their) act.

Witness my hand and official seal this........... day of..coovinnnnn. in....

(sea) (Name of Officer)
....................... (Official Title)

(b)  When the seal affixed contains the name of the official style of
the officer, any error in stating or failing to slate otherwise the name of
the official style of the officer shall not render the certificate defective
(823-2-2 ACLA 1941)

2

Sec. 40.10.030. Certificate in form required for acknowledgment
inside state. A certificate of acknowledgment of a deed or other
instrument acknowledged outside the United States before any officer
mentioned in § 10 of this chapter shall be valid if in the same form as
now is or hereafter may be required by law for an acknowledgment
within the state. (8 23-2-3 ACLA 1949)

Sec. 40.10.040. Construction of chapter. This chapter shall be
interpreted and construed as to effect its general purpose to make
uniform the laws of those states and territories which enact it. (§ 23-2-4
ACLA 1949)

See. 40.10.050. Short title. This chapter may be cited as the Uniform
Foreign Acknowledgment Act. (8 23-2-5 ACLA 1949)

Chapter 15. Subdivisions and Dedications.

4<icke
’cording of Plata (88 40.15.010—40.15.000)
ontrol of Plats, Subdivisions and Dedications (8§ 40.15.070—10.15.130)
< Vacation and Change of Plats and Streets {88 40.15.140—10.15.180)
4. General Provisions (§ 40.15.190)

Article I. Recording of Plats.

Section Section
10. Approval and recording of nubdivi- 30. Dedication of streets, alleys and Illu-
sions roughfnres

20. Plats to be acknowledged and con- 40. Certified copy of plat is evidence
tain certificate that taxes and 50. Recorded plats legalized
assessments nre paid 60. Missing plats

Sec. 40.15.010. Approval and recording of subdivisions. Before the
lots or tracts of any subdivision or dedication may lie sold or offered for
sale, the subdivision or dedication shall ho submitted for approval to the
aut hority having jurisdiction, as prescribed in this chapter, The regular
approval of the authority shall he shown on it or attached to il and the
subdivision or dedication shall he filed for record in the office of the
recorder. The recorder shall not accept a subdivision or dedication for
filing unless it shows this approval. If no platting authority exists as
provided in 88 70—130 of this chapter, lands may lie sold without
approval. (8 1(eh )eh 115 SLA 1953; am 8 1eh 95 SLA 1955; am § (>/eh
(9SLA 1970)

Crown reference. — For acctiona dealing Imgbdnllvo committee report. — For

will) inspection of public records und their  report on ch. 69, SI.LA 1970 (11P 564), mm
use utt evidence, see AS 09.25.110 und AS 1970 lloiis« Journal Suppleii.' nt No. 2, p.7.

09,25.120, Approved pint must bo filed for

Effect of nmomlinont. — The 1970 recording. — Tilin ueetion und AS 40.15.-
nmuudmuut deleted "plulliug hoard or" 020 nre miffieienl authority lo require
preceding "‘dulling authority” io Ilie Inal Ilie recorder lo file for recording n plat
nimtniicc. when properly approved. Tallinim v



§44.50.190 Alaska Statutes 844 .53.020

(c) The postmaster may charge nnd receive the same fees as a notary

for similar services. (8 13 ch 99 SLA 1961)

Sec. 44.50.190. Savings clause. This chapter shall not be
construed as to effect the release or extinguishment of a liability ov
forfeiture incurred or right accruing under a previous law regulating
notaries. All commissions presently in effect continue until they expire
or are terminated by death, disqualification, resignation, removal from
the strte, or until the notary is removed from office by the lieutenant
governor under the Administrative Procedure Act (AS 44.62). (8 14 ch
99 SLA 1961)

Chapter 53. Fore'jn Commissioners for
Acknowledgments.

Section

10. Appointment, i?rm of ofTiec, nnd
powers
20. Qualifying for oiTice

Sec. 44.53.010. Appointment, term of office, and powers. The
governor may appoint as many commissioners in each state, territory,
and district of the United States as he considers expedient. Each com-
missioner holds office for four years. Within the state, territory, or
district for which appointed, each commissioner may take and certify

(1) the proof or acknowledgment of a conveyance of real property
within the district or of any other written instrument to be used or
operated in it;

(2) the acknowledgment of satisfaction of a judgment of a court of
this district;

(3) an affidavit or deposition to he used in a court or before ajudicial
officer of the district. (§ 10-6-1 ACLA 15)49)

Am. Jur. 2d reference. — 1 Am. Jur.
2d, Acknowledgim'iils, ®8 lit, 2G, fiH, 78

Sec. 44.53.020. Qualifying for office. Before exercising his
powers, a commissioner appointed under AS 44.53.010 shnll have a
seal of office, and take on onth before a judicial officer in the county,
city, or town where he resides, that he will faithfully perform tho duties
of the office. The commissioner shall file the oath and an impression of
the seal in the office ofthe Department of Administration. The Depnrt-

844 .53.020 State Government 844 .53.020

ment of Administration shall collect $5 for each certificate of

appointment and shall account for and deposit the amounts received in
the state treasury. (§ 10-6-2 ACLA 1949)

(Continued in next pamphlet)
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Original sponsors: Bennett, Parr Offered: 6/5/81
and Fahrenkamp Referred: Judiciary
IN THE SENATE BY THE RESOURCES COMMITTEE

HOUSE CS FOR SENATE »ILL NO. 83 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act restricting the authority of the Department of
Natural Resources to regulate certain activities 1in
the Chena River State Recreation Area; and providing
for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 41.20.020(6) 1is amended to read:

(6) adopt [ESTABLISH], in accordance with this section and
the Administrative Procedure Act [,] (AS 44.62)x [RULES AND] regula—
tions governing the use and designating incompatible uses within the
boundaries of state park and recreational area3 to protect the property
and to preserve the peace;

* Sec. 2. AS 20.020 1is amended by adding a new paragraph to read:
(12) adopt, 1in accordance with the Administrative Procedure
Act (AS 44.62), regulations governing the use of the Chena River State
Recreation Area and designating incompatible uses within the boundaries
of the Chena River State Recreation Area except that regulations may
not be adopted
(A) work on valid mineral leases or mining claims;
(B) the legal taking of fnr-bcaring animals;
© the traditional use of roads and trails by any
means of transportation, including a vehicle propelled by machin—
ery, if the use occurred regularly in the area of a state recrea—

tion area before the effective date of the Act establishing the

state recreation area;

-1- HCSSB 83 (Res)



Original sponsors: Bennett, Parr Offered: 6/5/81

and Fahrenkamp Referred: Judiciary
1 IN THE SENATE BY THE RESOURCES COMMITTEE
2 HOUSE CS FOR SENATE BILL NO. 83 (Resources)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 TWELFTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act restricting the authority of the Department of
7 Natural Resources to regulate certain activities in
8 the Chena River State Recreation Areaj and providing

10
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BE

for an effective date.™
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 41.20.020(6) 1is amended to read:

(6) udopt [ESTABLISH], in accordance with this section anc
the Administrative Procedure Act [,] (AS 44,62)" [RULES AND] regula-—
tionsgoverning the wuse and c"esignatir.g incompatible uses within the
boundaries of state park and recreational areas to protect the property
and to preserve the peace;

* Sec. 2. AS 41.20.020 is amended by adding a new paragraph to read:
(12) adopt, 1in accordance with the Administrative Procedure
Act (AS 44.62), regulations governing the use of the Chena River State
Recreation Area and designating incompatible uses within the boundaries
of the Chena River State Recreation Area except that regulations may
not be adopted which”prohiait orjunreasonably restrict
(A) work on valid mineral leases or mining claims;
(B) the legal taking of fur-bearing animals;
(C) the traditional use of roads and trails, by any
means of transportation, 1including a vehicle propelled by machin—
ery, if the use occurred regularly in the areu of astate recrea—

tion area before the effective date of the Act establishing the

state recreation area;

- HCSSB 83 (Rea)
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D) the cutting of dead and down or burnt timber.

* Sec. 3. AS 41.20.505 is amended to read:

Sec. 41.20.505. INCOMPATIBLE USES PROHIBITED. The commissioner
of natural resources shall designate by regulation incompatible uses
within the boundaries of the Chena River Recreation Area 1in accordance
with the requirements of AS 41.20.020(12) and 41,20.497, and those
incompatible uses designated shall be prohibited or restricted, as

provided by regulation.

* Sec. 4. This Act takes effect immediately in accordance with AS 01.10.-

070(c).
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Original sponsors: Bennett, Parr

and Fahrenkamp

IN THE SENATE Y/ BY THE RESOURCES COMMITTEE

HOUSE CS FOR SENATE""BILL NO. 83 (Resources)
IN TEE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION

A BILL i

For an Act entitled: "An Act restricting the authority of the Department of

Natural Resources to regulate certain activities 1in
,State recreation areas; and providing for an effective

date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 41.20.020(6) is amended to read:

(6) adopt [ESTABLISH], 1in accordance with the Administrative

Procedure Ac [.] (AS 44.62)_j_ [RULES AND] regulations governing the use
and designating 1incompatible uses within the boundaries of state parks
[PARK AND RECREATIONAL AREAS] to protect the property and to preserve
the peace;
Sec. 2. AS 41.20.020 is amended by adding a new paragraph to read:

(12) adopt, 1in accordance with the Administrative Procedure
Act (AS 44.62), regulations for the use of state recreation areas which
also designate incompatible uses within the boundaries of state recrea—

tion areas except th”t regulations may not be adopted which prohibit?,

(A) work on valid mineral Jleases or mining claims;

(B) the legal taking of fur-bearing animals;

© the traditional use of roads and trails by any
means of transportation, including a vehicle propelled by
machinery, if the use occurred regularly in the area of a state
recreation area before the effective date of the Act establishing
the state recreation area; or

-1- HCSSB 83 (Res)
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1 D) the cutting of "dead and down or burnt timbf.

2 * Sec. 3. This Act takes effect immediately in accordance with AS 01.10.

3 070(c).
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Alaska 419 Oth st., Suite 2"

Environmental Juneou* 99801
Lobby 584-2345

Testimont before the House
Resources Committee on SB 83
by
Roland Shanks

Thank You Mr. Chairman,

As a reident of Fairbanks and a frequent user of the
Chena Recreation Area, I"m very concerned about this Leg—
islation. The Chena Rec. Area was established about 10
years ago, and at that time there was not alot of use 1in
the area and it seemed like a long ways fromi town. But,
in the intervining years the residential area of Chena
Hot Springs Road has expanded right to the boundry of the
Rec. area. Also, the use in the area has increased. l1"ve
camped on the banks of the Chena Riverand counted more than
a.hundered boats in one day during the summex. With the
reopening of Chena Hot Springs resort the winter use has in—
creased dramatically too. The area recieves heavy use by
skiers, snowshoers, and mushers.

This legislation would make it impossible for the Div.
of Parks to manage the area. By taking away their ability
to manage mining, trapping, ORV use and wood cutting.,

I think we should take a good look at these activities.

Last winter the Div. of Parks issued a permit for 62
pieces of heavy equipment to cross the Rec. area. We pro—
tested the permit, but it was finally issued. During the
discussions we had an attorney look at the situation, and
he informed us that there was no legal recourse. To my™
knowledge there are no mining claims within the Reci area,
and we can see from last years activities, that not only
can Div. of Parks 1issue a crossing permit but that they

will.



Another provision of the legislation prohibits the Div.
of Parks from prohibiting or unreasonably restricting the
taking of fur-bearing animals. Since state law allows the
taking of some fur-bearing animals by firearm does that
mean they cannot control firearm use. The Board of Game
is primarily responsible fcr manageing trapping not the
Div. of Parks. Does this also mean that they can®t do
anything to control snow-goes if it is being used for
trapping. .That distcrys one of the basic management tools
a recreation manager has the ability to designate seperate
areas for incompatible uses.

The next provision requires that roads and trails
traditionally used before the Rec. area was established
must be left open to uncontroled use. Again this will take
away a very important management tool. ITf you can"t close
a traditional road or trail, we need to define road and
trail. Is anyplace a vehicle has passed a road. Under
this provision even if a road becomes unsafe because of
it's physical condition or traffic it could no be closed,
not even to insure public safety.

The last provision makes it illegal to control the cut—
ting of dead and down or brunt timber. These types of uses
may be compatible in some areas of the Rec. area, but they
must be controled. They must be done in a way that protects
the recreationist and the Rec. area. Does this provision
mean that they can®t control ORV use if they are cutting
fire wood. The Div. of Parks wouldn®t be able to stop some—
one from driving a 4X4 across the marshy parts of the Chena
Rec. area 1in the summer. Indiscriminate use of that type
could distroy the Recreational Values of the area.

Because of the problems 1"ve cited above I hope you
defeat this bill. There have been management problems 1in
the Rec. area before, but those are not solved by taking
away the Div. of Parks ability to manage. This area has
become a very 1important area to the people of Fairbanks.



And 1 believe that it should be managed in the most profes—
sional manner possible and to do that they can®t have their
hands tied.

This piece of legislation also has some language pro—
blems. What does "unreasonably restrict”™ mean. I can see
nothing but problems using a phase like that- The only way *
we"ll ever know what that means is after a court defines it.

I feel that this legislation could be improved by deleting
on page one line 21 all language starting with expect and
continuing thru line 28. This would allow the Div. of Parks
to.designate and manage incompatible uses.

I hope that you will take action today that protects the

Chena Recreation Area instead of distroying it.
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TO:

FROM:

EM O0ORANUDUM State of A laska
DIVISION Or PAKKb"
Legislative Staff date. 5/28/80
FILE NO:
TELEPHONE NO:
Chip Dennerlein subject- sb 83
Director

I have received several requests to comment on SB 83, ™"An Act
restricting the authority of the Department of Natural Resources
to regulate certain activities within state recreation areas, and
providing for an effective date”. | offer the following as the
Department®s position of the legislation.

1. The bill, as presently amended, would preclude the department
from promulgating regulations which "prohibit or" unreasor.alby restrict-
certain activities (emphasis added). The origninal version of the
bill included the word "restrict”. This word was deleted by the
Senate Resources Committee for several reasons. For example, one of
the uses mentioned in the bill is "the legal talking of fur bearing
animals™. While this is regulated by the Boards of Game, the department
of natural resources does have authority over firearm discharge.

It is legal to trap or take furbearing animals in Alaska through the

use of firearms. 1In legal terms, a restriction on the use of firearms
in certain areas would represent a "restriction™ on the legal taking
of fur bearing animals. Similarly, a traditional trail which might

have very adequately accomeJated a handful of motorized vehicle usera
might not have the physical ability to accommodate a great, amount of
such use withoulL serious permanent damage to the terrain. O0r - five
horses over a wet spring trail is a lou different than fifty or one
hundred horses. Restrictions may be necessary simply to ensure
continued use and enjoyment in the future. Seeing these problems the
Senate Resources committee struck the word "restrict", thus ensuring
the continuance of certain uses without opening a Pandora®"s box

of questionable authority and legal uncertainties. Unfortunately,
the Senate Judiciary committee inserted the phrase "unreasonably
restrict” into the bill. This phrase causes even more ambiguous

legal problems and 1Is not acceptable.

2. The bill would mandate that the cutting of dead and down or
burnt timber be allowed iIn recreation areas. This 1is genrally
acceptable and the Senate Resources Committee changed the origninal
phrase "dead timber" to "dead and down or burnt" . The resoning
behind thin change was that many trees which may appear dead during
the winter are very much alive. Moreover, a number of bird species
rely on standing dead timber for feeding, nesting and perching.

To more clearly illustrate that only trees which are both dead and
down should be cut,p<renthesi, should encircle dead and down to
show that the phrase as used is a "term of art" in forestry.

3. The bill, as written and sponsored, stems from a few past
problems in the Chena Recreation Area neat" Fairbanks which predate
my tenure as director. I have researched these problems and while
I am convinced that they can (and for the most part have) been

02 001 (ilov. 5/25)
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solved by evolving and better management for tbe area, | can respect
the desire of those who wish to see certain guarnatees for use of

the area. However, no problems of the nature of which the bill
seeks to address have ever occured in any other state recreation
areas. Since these other areas, such as Captian Cook in the Kenai

District and Nancy Lake in the Mat-Su District have been established
for more than ten years, it is reasonalbe to assume that any
problems involving "traditional”™ uses would have cropped up by now.
In accordance with the time tested principle "if it ain"t broke,
don"t fix it" the act should not apply to any ofher areas besides
Chena River Recreation Area. Several trails within the Nancy

Lake Recreation Area were used by motorized vehicles prior to the
establishment of the area in the late 1960°"s. One other trail was
closed to snowmachine use about five years ago in a plan to separate
and accomedate both snowmachiners and cross country skiers. There
has never been a problem. Management 1is more effective and the
public 1is happy. The"traditional users"™ have all been provided for.
Posit for a moment, however, a new arrival to the state who has
moved to Alaska because its the last frontier and he doesn™"t want
any #$*1 regulations telling him what to do. Unfortunately
this individual decides to seek his "last frontier™ jJjust outside

the limits of Anchorage, Palmer and Wasilla in a heavily used state
recreation area known as Nancy Lake. Because motorized use once
occured on a certain trail within the recreation area, the department
does not have the authority to prevent chis individual from
destroying the experience of many citizens along a family canoe
trail system or in a quiet cross country ski area. Thit. story may

be a bit dramtic, but it is not far fetched. 1Ini fact, 1i\. happens evary
day in park and recreation system units where legal authorities are
ambiguous.

SB B3 was introduced by Senators Bennet, Parr and Fahrenkamp. Senator
Bennet testified on the bill before Chairman Fabrenkamps committee.
Representative Bettisworth testified before Senate Judiciary where
Senator Parr made the amendment to include "unreasonably restrict"”

in the legislation. The department respects fcihe concerns of those
legislators who wish to amend AS 41.20. 497 to ensure certain
uses in thj Chena Recreation Area near Fairbanks. However, the

departmer respectfully requests that SB 83 be amended along the
lines oa. y comments here and be limited to incorporation into the
statute affecting Chena Recreation Area.



ALASKA

/
TO: Representative Fred Brown
House Judiciary Conroittee
FROM: Representative Fred Zharo®frX. ,
House Resources Committee 0 =
RE: CS SB 83 (Resources) DATE: June 9, 1981

During the Resources Coimiittae review of this bill several work drafts
were prepared for the Committee"s review, consideration, and passage.
However, when the finalized draft was returned to Legal Services for a
final bill there was a miscommunication on which version was passed by
the Committee. Therefore a version not approved by the Committee was
returned from Legal Services and sent on to your Committee.

Attached is a copy of the correct work draft version of SB 83 as passed
out of the Resources Committee.
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Original sponsors: Bennett, Parr
and Fa“"nrenkamp
1 IN THE SENATE BY THE RESOURCES COMMITTEE
2 HOUSE CS FOR SENATE®" BILL NO. 83 (Resources)
3 IN THE LEGISLATURE OF THE STATE OF ALAFKA
4 TWELFTH LEGISLATURE - FIRST SESSION
5 A BILL mt
6 For an Act entitled: "An Act restricting the authority of the Department of
7 Natural Resources to regulate certain activities 1in
8 state recreation areas; and providing for an effective
S date."
10 IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: )
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* Section 1. AS 41.20.020(6) 1is amended to read:

(6) adopt [ESTABLISH], 1inaccordance with the Administrative

Procedure Act [,] (AS 44.62)" [RULES AND] regulations governing the use
and designating incompatible uses within the boundaries of state parks
[PARK AND RECREATIONAL AREAS] to protec. the property and to preserve
the peace;
Sec. 2. AS 41.20.020 1is amended by adding a new paragraph to -~ead:

(12) adopt, in accordance with the Administrative Procedure
Act (AS 44.62), regulations for the use of state recreation areas which
also designate incompatible uses within the boundaries of state recrea—

tion areas except that regulations may not be adopted which prohibit

(A) work on valid mineral 1leases or mining claims;

(B) the legal taking of fur-bearing animals;

© the traditional use of roads and trails b” any
means of transportation, including a vehicle propelled by
machinery, if the use occurred regularly in the area of a state
recreation area before the effective date of the Act establishing
the state recreation area; or .

-1- HCSSB 83 (Res)
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(D) the cutting of dead and down or burnt timber

* Sec. 3. This Act takes effect immediately in accordance with AS 01.10.

070(c).
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TESTIMONY BEFORE HOUSE
JUDICIARY ON SB84

My name is Mollie Dent. I am an attorney

with the Sierra Club Legal Defense Fund. Thank

you for the opportunity to testify on SB 84.
We have followed the Governor 3 Permit

Reform Project very closely for the past 6

months, at the request of nearly 20 public

interest groups around the State. We reviewed

several

drafts of the Governor"s proposal, and

submitted several sets of detailed comments.

We attended many, many meetings, with the Gover—

nor*"s staff, with State agencies, with local

governments, and with public interest groups.

We did legal research on many of the proposals;

we nalyzed permit reform efforts in other states,

cind we submitted several of our own proj”osals for

consideration.

After all this effort, wve still believe

that the Governol®"s reform measures give too

much advantage to vested private interests.



We still believe that the "coastal consistency”
determination should not be made by DNR and that a
procedure for reviewing these determinations 1is
necessary.

However, on the whole, we believe that the
Governor®s process has been fair and that a sincere
effort has been made to balance the .many important
interests affected by permits.

We cannot say the same for S3 84. This bill
threatens to replace the Governor®s workable permit
reform measures with a scheme that is not only un—
workable, but also illegal.

This is more than ironic. It is unnecessary
and very ill-advised. We have worked closely with
the Governor®s staff for 6 months 1in order to avoid
litigation. We have resolved many of differences.

But with SB £4, | am sure that at least one
of the many public interest groups or local govern—
ments we have worked with will bring an immediate
legal challenge.

The most obvious ground for such a legal
challenge 1is the denial of "equal protection"” to
the public and to local governments. SB 84 denies
"equal protection™ by giving an unfair advantage
to permit applicants. The bil] docs this by
shifting the burden of proof from the applicant to

the agency, whenever a permit is denied. This means



that an applicant can challenge an agencyfor
denying a permit, and force the agency todefend
its position in court.

However, if the public or a local govern—
ment challenges a permit, the burden remains on
them to show chat the agency was wrong.

Even the Department of r.aw believes this Iis
unconstitutional.

SB 84 also does not address the additional
expanses that will be imposed by this scheme. The
r.gencies will need more staff to process permits
..ithin the 30-day limit; the Attorney General®s
office will nee", more lawyers to defend the challenges;
and the courts will need more judges and clerks

to hear the de novo trials.

I was informed by the Committee staff that the
testimony should be brief, so I will conclude. There
is a mood throughout the country that developers are
overregulated and that the country suffers because of it.
This may be true 1in many instances.

The solution, however, 1is a reform measure like the
Governor®"s - a measure that cuts out the excess "fat"™ 1in
government permits, but leaves the "muscle™ intact.

Under this kind of reasoned approach to permit reform,
everyone is better off, including industry. Even

an industrial giant like Dow Chemical Company has



stated that compliance with sound environmental permits
can eventually make money for the company.V

And that®"s all we"re asking -- sound,
reasonable permit procedures.

Thank you.

jV  Statement by Chester E. Otis, Manager,
Environmental Affairs, Dow Chemical Company,
reported in Rodgers, Environmental Law (West, 1977)
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My name is Roland Shanks. Thank you for the
opportunity to testify on SB 84.

Unfortunately this bill does not solve the
problems of permit delay. Nor does SB 84 balance
the diverse interests affected by State environ—
mental permits. Rather, the bill"s inflexible
permit deadlines are designed to eliminate local
government and public involvement in the decision—
making process.

On the other hand, the Governor®s permit
reform proposals also establish permit deadlines,
but in a manner that attempts to consider the
rights of all Alaskans and their local governments.
After 6 months of cooperation with the Governor®s
office on Permit Reform in order to avoid liti—
gation, |1 must stress the fact that environmental
groups are certain to challenge the AOGA bill
in court. It"s either that or roll over and play
dead.

The 30-day deadline imposed by the bill on
state agencies for most permits make it impossible
for local governments or the public to review the

permits.
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The Governor®s proposal also establishes a
30-day deadline for many permits, but at least it
allows an extension when the project is too complex
for quick review. Also the Governor®s proposal
provides a 20-day extension if a public hearing 1is
necessary. The AOGA bill allows no extensions,
regardless of how complex or controversial a
project 1is.

Confronted with an inflexible and unrealistic
deadline and a complex or controversial permit,
conscientious state agencies will be forced to
deny a permit rather than let it be issued auto—
matically because the deadline for reviewing the
application has run. This dilemma, created by the
AOGA bill, will prevent state agencies from reach—
ing legally defensible decisions on those permit
applications that are most likely to generate
litigation.

SB 81 also abandons the requirement that
parties ™exhaust their administrative remedies™
before going to court. The requirement to exhaust
remedies serves important purposes. It avoids
unnecessary litigation; it shortens court pro—
ceedings by giving the court a complete record to
review; and it keeps everyone®s costs down - the
court®s, the agencies, the applicant®s, and the
public-”s.

Errors that might have been corrected by an



agency without litigation, must be reviewed directly
by the courts under SB 84. Because public hearings
and local government review of permits are not
permitted by the AOGA bill, no record will be
available for the courts to review. Cases must be
decided de novo (from scratch) 1in a court trial.
This hurts everybody.

Not only does SB 84 send everyone immediately
to court, it also changes the rules once they get
there. And it is easy to guess who benefits from
the change, and who 1is left out in the cold.

The oil and gas companies benefit. The rules
are changed so that when a company does not get
its permit, the burden 1is on the agency to prove
it was justified in denying the permit. This 1is a
reversal of the usual rule, which puts the burden
on the party challenging the agency.

The burden, however, 1is shifted only for
those who apply for permits. The citizens and the
cities who challenge a permit have the usual
burden of showing that the agency was wrong.

This rule change means that permits will be
granted that should not be, and that citizens and
the cities will rarely never win a challenge.

This rule change 1is grossly unfair to citi-



zens and cities. It is also illegal. The State
Constitution gives every Alaskan "equal protection™
under the lav/s. | stress equal. There are many
things you could say about SB 84, but you could
never say it provided "equal protection”. It
benefits only the oil and gas companies, at the
expense of all other Alaskans.

To conclude, the proposed "reforms™ J.. 84
will increase litigation and increase the delay
and expense of obtaining permits. The public
interest is not served by advancing the interests
of a few private companies above all other Alaskans.
The AOGA bill will shut off _.lie public®"s voice and
shut out local governments 1in matters of great
importance to their futures.

State agencies will be prevented from ade—
quately reviewing permit applications. Many
may deny permits rather than have them automatically
issued because a deadline has run. A few may
exploit the scheme and issue* all permits, no
matter how destructive. As the Department of Law
analysis concluded, "the potential for collusion
and abuse in this regard is monstrous.”

I urge you to reject this extremely biased
bill. The damage to state and local government.,
and to the entire democratic process in Alaska,
is too great to risk.

Thank you.
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465-3603
June 1, 1981
The Honorable Fred E. Brown
Chairman
House Judiciary Committee
Alaska State Legislature
Pouch V
Juneau, Alaska 99811
Re: Department of Law Analysis
of CSSB 84

Dear Representative Brown:

Enclosed is the Department of Law"s analysis of
CSSB 84 (Resources). | have also enclosed a copy of the
administration®s Uniform Procedural Regulations.

As the analysis indicates, the Department of Law
has severe problems with the legislation in its current
form. We are also deeply concerned over the absence of a
fiscal note accompanying this legislation. The possible
fiscal i1mpact of this legislation is three-fold:

1. By establishing a 30-day deadline for most
state permits, even in complex cases, the bill exceeds the
capabilities of the administrative agencies affected. The
administration®s Uniform Procedural Regulations also establish
permit deadlines, but allow for extensions in complex and
controversial cases. Even so, the notice of proposed rule-
making projected a fiscal impact for these regulations of
$302,000 for fiscal year 1982. Because of t-he nature of the
deadlines imposed in the bill, the fiscal impact of CSSB 84
will in all likelihood be significantly higher. In addition,
the bill imposes additional procedural obligations on the
administrative agency even for permits which the Uniform
Procedural Regulations envision will be issued "over the
counter;"

2. As the attached analysis indicates, the Department
of Law is concerned that this legislation will result in
additional litigation, because administrative agencies will
no longer have the opportunity to correct staff errors
through an appeal to the commissioner®s office. Additionally,



