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Ihetess, possible contributors to emergency cleanup funds may 
include direct state appropriations, taxes or lees assessed 
against hazardous waste generators, or surcharges on disposal. 
Ultimately, these costs will be passed on to consumers ol those 
goods whcoo production creates hazardous by-products.

Questions of fairness in allocating cleanup costs arise. 
Should present producers of chemical waste be required to 
finance cleanup operations tor their predecessors? Should tax­
payers be responsible for past dumping practices of industry? 
Should Ihe chemical industry be singled out as the prime con­
tributor to any tunc ■'g at an equitable distribution of
financial responsibility, ti.epe issues need thorough considera­
tion

In cases where responsible parties can be identified, 
alternatives in recovering cleanup costs exist. Section 7003 of 
RCRA empowers the EPA to file suit against parties responsible 
for creating imminent health hazards. This 'ype of provision also 
is found in many state laws
STATE ACTION

Many states are wrestling with the issue of what to do 
with legal or illegal disposal sites that are now abandoned or "0 
longer in use and are currently potential health problems.

The fust step in combating the problem is lo identify the 
sites. Pennsylvania recently passed legislation that requires the 
Department of Environmental Resources to formulate a hazard­
ous w.i Me management plan This plan musl include an inven­
tor/ ci'.tj evaluation of current hazardous waste practices within 
Ihe stato, including existing sites.11 Michigan has the same type 
of planning requirement and is currently undertaking an inven­
tory.

Once luentlfied, the public health and environmental 
problems nssocialed with these sites can be abated. Abalomenl 
Is cosily; thus Ihe Issue ol responsibility (or cleanup costs musl 
be resolved The Arkansas Resource Reclamation Act ol 1979 
requires the Department ol Pollution Control and Ecology "to 
adopt and enforce regulations which would require the owners 
of abandoned disposal sites lo undertake such actions as are 
reasonable lo prevent environmental contamination,"13 This is 
an example ol one approach lo having Ihe responsible parly pay 
lor cleanup ol tho site

Many states have an Imminent hazard provision similar 
lo Section 7003 ol RCRA which allows the EPA lolilesuil against 
the parlies responsible lor creating imminent health hazards,

and requires those parties to pav for cleanup of Ihe site. Despite 
these provisions, if there is an emergency, remedying the situa­
tion cannot wait until liability is established in court. Money must 
be available immediately from the state or federal levels to re- 
soond to the problems.

There are several proposals for emergency cleanup 
funds at the federal level. The federal "super-fund" legislation is 
designed to provide funds for the immediate cleanup of 
dangerous hazardous waste situations and provide an incentive 
to industry to properly handle its waste. At the da*e of writing, 
two bills have been passed by the U.S. House of Representatives 
and one bill is pending in the U.S. Senate. It is not known whether 
a compromise bill will be passed by both houses by the end ot the 
1980 session.

NCSL supports federal legislation that would, among 
other things, establish a fund to pay for liability, compensation, 
cleanup, and emergency response for hazardous substances 
released into the environment, thecleanupof inactive sites, and 
compensation to victims who sutler damages. This fund should 
be financed primarily through tees or taxes on generators. In ad­
dition, NCSL supports a liability system that would encourage 
those responsible (or the release ot hazardous substances to 
clean them up and prevent additional releases. Liability should 
be established foi damages and loss of real or personal properly, 
including relocation costs, loss ol use of natural resources, 
economic loss, and all out-of-pocket medical expenses due to 
personal injuries. NCSL supports a system that would require the 
states to pay 10 percent ot the cost of remedial action lor 
facilities that are privately owned and up lo 50 percent where the 
facility is publicly owned.”

Several states have established funds lo respond to 
hazardous waste reieases. Kansas has established me 
Perpetual Care Trust Pund.-4 The lund would consist of tees col­
lected Irom disposal and storage silo operators. The (und could 
be used lot i -pairing sites and environmental damage as a result 
ol posl-closuro occurrences. Up lo 20 percenl ot Ihe fund's 
balance could be used on an emergency basis tor Investigation, 
engineering, equipment and construction related to removal, 
Iroatmenl or disposal ol hazardous wasle,

Now Jersey has established Ihe Spill Compensation 
I und. v' I his lund, authorized lo contain as much as $50 million, 
is created by taxes on the Irnnslor ol potioleum products and 
hazardous substances. The lund can bo used tor cleanup and
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removal of hazardous substance discharges; "imminent and 
ancient spills"; cosis of restoring, repairing or replacing real or 
personal property damaged by the discharge; costs of restoring 
natural resources damaged by the discharge; and compensa- 
licn for tax revenues lost by state/local governments due to pro­
perty damage.

Another example is the Wisconsin Hazardous Sub­
stances Spill Fund.38 This fund is made up of an annual ap­
propriation by the legislature and reimbursements from respon­
sible parties. The fund can be used tor abandoned or inactive 
site cleanup, procuring and maintaining equipment and supplies 
for cleanup, and training cleanup personnel.

Cleanup ol abandoned or inactive sites is an expensive 
proposition. The EPA estimates the ultimate cost of cleaning up 
Love Canal may be $100 million. Although Love Canal is an 
egregious example of cleanup costs, even a Iraction ol that 
amount will seriously strain a state budget or a designated 
cleanup lund The states and the federal government will have lo 
cooperate to provide adequate resources.

F a c i l i t y  a n d  S i te  O w n e r s h ip  O p t io n s
INTRODUCTION

Because of high entry costs, high risks and strict regula­
tions, ownership ol off-sile facilities may be limited to large 
private lirms or public entities. State legislatures are beginning 
to consider who should own and operate management facilities. 
This section will discuss the advantages and disadvantages ol 
private and public ownership and how the state may implement 
Ihe decisions.

Pr iva te  O w n e r s h ip— Private industry has advanced 
technology and business management expertise. Bond under­
writers and pollution control financing authority directors have 
suggested that traditional financing may be difficult to obtain due 
lo the high risks associated with waste management. Conse­
quently, slates might be laced with having lo provide incentives 
to encourag; p "vale development. This may be especially true 
in states tha( uo not produce large quantities ol waste. Incen­
tives that have been discussed include the creation ol a compre­
hensive state hazardous waste plan, developing a siting 
process, and forcing generators lo use approved facilities.

Providing financial inducements is another action the 
state might pursue One type ol financial assistance is a loan 
guarantee plan, where the state would guarantee to meet

payments if the private firm defaul'ed. Th>, (inanc’al incentive, 
which would make funas available to a private developer, would 
encourage facility construction. Another method of financial 
assistance is industrial development revenue bonds. These 
bonds have been traditionally used to help a private firm finance 
its own facility at lower interest rates. Another bonding method is 
issuance of pollution control bonds Other forms of financial 
assistance include favorable tax structures and subsidies.

P u b l i c  O w n e r s h ip—The alternative to private,y-owned 
management facilities involves public ownership. A state, local 
government or some form of oublic benefit corporation, may 
own either the facility or the land. Public ownership of the land 
and the facility may ensure perpetual care of the facility, reduce 
public opposition to its location and ensure that specific 
management goals are met.

Methods for financing public ownership include general 
obligation bonds issued by the state or local government, project 
revenue bonds, and state authority bonds. General obligation 
bonds, backed by the full faith and credit the state, are the 
traditional method of financing public works projects. However, 
this would reouire the state to use a portion of its bonding capac­
ity, forcing othar projects to be postponeo. Project revenue 
bcr.Ja ai e another financing vehicle available to publicly-owned 
facilities. These bonds are - epaid soleiy from revenue generated 
by the project. State authority or commission bonds are yet 
another option available where state legislation enables the 
ownership agency lo incur debt and to issue notes and bonds. 
These bonds are the obligation of the ownership agency, and 
debt services are paid out of the total pool of revenues and 
mon,. s available to the agency.

If tne state decides to own hazardous waste manage­
ment facilities, two methods of operation are available. The state 
may design and operate Ihe facility, which would provide 
substantial public control. The state must ensure that the agency 
empowered to operate the facility has Ihe technical and financial 
expertise to manage the facility. The other option is to contract 
with a private firm to operate tho facility.

Two methods are available for private operation. One, 
where the state designs and builds the facility and contracts for 
its operation, allows for extensive st.’.te control over methods ot 
operation The alternative to this approach is for tho state to own 
the site and lease it to a piivate firm which would then develop 
and operate the laci':*y-
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STATE ACTION
Man'/ states have considered the question of ownership. 

Some states have decided on private ownership while others 
have passed enabling legislation for state ownership,

Minnesota is a good example of a state thal has 
thoroughly studied the problem and Decided to encourage 
private ownership by attempting to provide incentives for it. The 
M.nnesota Legislative charged the Minnesota Pollution Control 
Agency and the State Planning Agency with repo r ing  on hazard­
ous waste management options available lo the state. Tnis 
report pointed out that ownership was an issue that should be 
considered by the legislature, but made no recommendations. In 
the Waste Management Act of 1980, the legislature established 
a planning and siting program that will encourage private 
development as much as possible. The legislature, in the mean­
time. has required a report from the Departme. 1 of Economic 
Development on private investment in hazardous waste 
management. Based on that report and on the interest private in­
dustry shows in the area of hazardous waste management, the 
legislature at a later time will decide if more public sector in­
volvement is necessary. Meanwhile, the act does allow the state 
to acquire land, by condemnation if necessary, for commercial 
hazardous waste facilities,

New York is encouraging private development by issuing 
pollution control bonds. This option may be used for hazardous 
wasle facilities as well. These bonds a'e issued by the En­
vironment. T-'ilities Corporation (EFC) but are the sole obliga­
tion ol the private company.

There are many examples of public ownership at the 
loc~• and state level which have varying degrees ol 
private/public coooeration. In California, a number ol facilities 
are owned and opsrated by county governments or sanitation 
districts These facilities are landfills that accept limited quan­
tities and only certain types ol wastes.

The Gulf Coast Waste Disposal Authority (GCA) in 
Houston, Texas, is a publicly chartered agency empowered to 
provide treatment facilities for public and private sources of 
waste.1' The GCA is developing a hazardous waste facility that 
will be financed by four hazardous waste generating films. The 
GCA intends to perlorm st veral tasks associated with design 
and operation of the facility while other tasks will be performed 
by private contractors.

•!2

Washington's law authorizes the Department of Ecology 
to acquire land on the Hanford Nuclear Reservation to develop 
an extremely hazardous waste disposal site or facility.38 The 
legislation requires that all extremely hazardous waste be dis­
posed of at this site. A suitable site has been acquired and the 
state is now doing further studies.

The EFC of New York is empowered to acquire interests 
in real property for ihe purposes of constructing and operating 
industrial hazardous waste treatment, storage and disposal 
facilities.38 The EFC is now studying the possibility of acquiring 
hazardous waste management facilities.

Oregon requires that, as a condition for obtaining a per­
mit to operate a hazaidous waste site, the licensee deed to the 
state the hazardous waste site after closure/0 This requirement 
implies that the state will assume responsibility for perpetual 
care of the site

Arizona passed a bill in 1980 that provides for state ac- 
auisition ol a site for a hazardous waste disposal facility.41 The 
bill, effective July 1980, requires the Department of Health Ser­
vices to select a site and then submit the site for legislative ap­
proval. Once the site receives approval, the department has the 
authority to take all action necessary to acquire and develop the 
site.
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Chapter VII he specific examples u>f stale legislative activity de-
1 ‘ I  scribed in this guide demonstrate that state govern-

> j  • i  ments have been active in the development of innovative
c o n c l u s io n  ,JL. legislation in all areas of hazardous waste management.

The degree of hazard approach adopted in California, the ab­
solute liability section in the recently passed Pennsylvania 
legislation, and the comprehensive planning effort called tor in 
the Minnesota Waste Management Act are all examples of this 
innovation. As time goes on, state legislatures will be developing 
new legislation and amending existing legislation in response to 
the public health and safety and environmental problems 
associated with improper hazardous waste management.
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Notes ' Mich.gan (1979 Mich. Pub. Acts No. 64)
Florida (1979 Fla. law s  ch 60.302)
Delaware (Del Code Ann. lit, 7, ch. 63)
Arkansas (1979 A ik, A cls No. 406)
Massachusetts (Mass. Ann. Laws ch. 21 sec. 1 e tse q .) .

• 1980 Minn, law s  ch. 564, Art. IV.

> 1980 Ky Acts sec. 11.

* L Peery. D Valentine and L Wright, Senate Research S ta ll. S ta ll Report 
on Issues in Hasaicous Waste Management In Missouri Senate Energy and 
Environment Committee, p. 21. August 28.1980.

s Cat Health & Salely Code Div. 20, ch. 6.5. Art. 5(25150).

• Perry. S ta ll Report on H azardous W aste n  M isso ni, p. 21.

'  Ibid

* 45 Fed Reg 33063(Mny 19 i980)(To be codilied in 40 CFR 261 er. seq ) .  

•4 5  Fed Reg 33063 (May 19.1980) (To be codified in *0  CFR 261.)

1111979 Utah law s, Utah Hazardous Wasto Act sec. 2(c)

"  Ibid

'* Cat. Health & Safety Code Div 20. ch 6 5, Art 2(25117)(a) and (b)

’ ’  Cat Health 8-Salely Code Dw 20. ch 6 5. Art. 2(25115).

’• ish Rev Cede sec 70 105 010(5) and (6) (1076)

' ‘ Tex Art 4477-7. VTC S. (1970)

'* 1979 A ik Acls 406 sec 4(oXG).

"  45 Fed Reg 33154 (May 19.1980) (To bo codified in 40 CFR 265).

'• III 01 s i Goneial Assembly H0 453 sec 22 

'* 1979 Ark Acls 406 sec 4 

n  1979 Mich Pub Acts No 64 sec 22(2)

979 M ich Pub Act-’ No 64 sec 41(1)

« /  id

JM 379W is Lnwsch 144 44(2Xb) as revised b ch. 34, Laws o l 1979



J‘ 1979 Wis. l 3ws ch. i44.44(3xc) as revised by ch. 34. Laws o l 1979 

»  1979 Ark. Acts 406 sec 13(b)

"C a t Health & Safety Code Div. 20. ch. 6 5. Art 7(25174).

”  1979 Ark Acts 406 sec. 13(a) and (b).

'* 1979 Fla Laws Ch 80 302 sec. 403 727(3Xa) and (D)

"  1980 Pa. Laws No. 1980-97 Art VI sec 606 

“  1980 Minn Laws ch 564 

"  1980 Pa Laws No. 1980-97 Art V sec 507 

» 1979 Ark Act 1098 sec 7(a) and (b)

"  Goals For State Federal Actions Policy Resolutions of the National Con­
ference o l Slate Legislatures 1980-1981. p 109

"  1979 Kan Sess Law ch 202

15 1979 N.J Laws ch 346

’ 1979 Wis Laws ch 144 76(6)

"  Acls of Ihe 61sl Legislature of the Stale of Texas. Reg Session, 1979, 409 
as amended by 202 (1971) ch 258 and 466(1973). ono ch 443(1975).

11 Wash Rev Code sec 70.104 0-10

>• N Y Pub Auth Law. Title 12. Now York Stale Environmental Facilities Cor­
poration sec 1285(c)

«  Or Rev Slat sec 3459 590

*’ 1980 Ariz Sess Laws ch 119 (To be codified as Title 36-2801 ol Ariz Pub. 
Health Title)
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— Hazardous Waste Facts (SW-737). 1980 
— Attack on HazarJous Waste: Jne Challenge o l the 1980’s (SW-845). 

February 1930
— Hazardous Waste Facility Siting A Critical Problem. July 1980

G Lazarus and J Steolcr. Development o t A Stale Hazardous Waste
Management System Planning. Ownership Options. Liability and Manage­
ment Technologies. NCSL. Denver, Colorado. February 1980

R B Poiasek, "Developing Solutions to Hazardous Waste Problems 
Environmental Science and Technology. August 1980, pp 024-929

B Simcoo aria D Wise, Management o l Hazardous Substances A Survey o l 
Stale Laws 1976-1980 NCSL, Washington. D C . 1980

J Sleeior
— Overview ol me Final U S Environmental P rotector: Agency 

Slain Hazardous Waste Pro gram Regulations NCSL. Denver. Colorado, 
July 1980

— Overview o t me Final U S Environmental Protection Agency Hazardous 
Waste Gnnornlnr and Transporter Regulations NCSL. Denver. Colorado. 
July 1980

— "Hazardous Waste General Policy "  Legislator's Handbook o l Science 
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— "In  Whose Backyard0 Thu Problem o l Siting Hazardous Wasto Facilities 
State Legislatures April 1080, pp 22-24. NCSL, Dei ver, Colorado
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Abandoned Site
An inactive hazardous waste disposal or storage facility which cannot be easily 
traced to a specific owner, whose owner has gone bankrupt and subsequently 
cannot a fiord the cost ot cleanup, or a location where illegal dumping has taken 
place

Certificate o l Need
A declarahon by a slate authority that a hazardous waste treatment, storage or 
disposal lac ilily is essential to meet the hazardous waste management needs ol 
tne sta le and that Ihe propo-ied lac ilily is environmenlally, technologically and 
politically adequate.

Crad le toG rave
Tracking ol Ihe source, quantiiy, concentration, type, etc.. of hazardous wasie 
Irom the instant o l waste production until ultimate storage or disposal.

Disposa l
The environmentally sound incineration, long-term storage, treatment, or Ihe 
discharge, deposit, injection, dumping, spilling, leaking, or placing ol a hazardous 
waste into or on land or waler

Disposa l Facil ity
The location, equipment, or facility where hazardous wastes are disposed ol, in­
cluding a disposal lac ilily associated w ith or adjacent to facilities generating 
waste

Dump
A land site al which waste is disposed ol in a manner which does not p ro lec l the 
environment, is susceptible lo open burning, or is exposed lo Ihe elements, vor- 
min or scavengers

Flu ld lzod Bod Inclnoralor
An incinerator in which the waste is maintained in suspension by an upward con­
trolled llow  ol an

Generator
The person who by nature o l ownership, management or control. Is responsible 
tor causing or allowing lo  bo caused, Iho creation ol hazardous wnslo

Hnulor
A person who transports liazn idouswaslo on a public road, railroad oi water to a 
hnzardous waste lac ilily

Inclnoratlon
Tho process by which waste volurno is reduced by combustion in a controlled 
manner.

Industr ia l Dovolopmonl Rovonue Bonds
Bonds which are based only on tho rovenues ol Iho project o i business. They ate 
ultimatoly linancod by money raised horn the bond Issued as security.

Glossary



In jection
Subsurtace emoiacemem o l tluids inrough a bor id. drilled or driven well: or 
through a cug well, where the deolh o l the well is gr eater man its largest surface 
Oimension

Leachate
A liquid containing aecomoosed waste, oacteria and olher noxious andpoienbaily 
harm lul materials lha! drams from landfills.

Letter o l Credit
A whiten instrument addressed Dy one person to another, requesting the latter to 
give credit to the pe ison in whose lavor it is drawn

Manifest System
The system used lor identifying the duartlity. composition, origin, routing and 
destination ol hazardous waste during its transportation Irom generation to 
disoosai. treatment or storage

Midnight Dumping
The illegal dumping ot hazaioous waste in an environmentally unsound and un­
controlled manner

Olf-Slte Hazardous Waste  Faci li ty
An operation involving handling, treatment, storage or disposal ol hazardous 
waste in one or more o l the loilowing situations
1 . The hazardous waste is transported via a commercial railroad, a public roar,or 
public waters, where adjacent land is not owned by. or leased to, the producer ol 
the waste
2 Tne hazardous w. sto site is not owned Dy. or leased lo. the producer o l Ihe 
waste
3 The hazardous waste is at a site which receives hazardous v/aslo Irom more 
than one producer

OnS l lo  Hazardous Wasto Facil ity
An operation involving handling, trontmonl. storage or disposal ol hazardous 
waste on land owned hy or leased to a waste proc icer and which receives waste 
produced only by the producer Also considered < n-site are situations where the 
disposal site and Iho area where Ihe hazardous waste are generated are on tho 
same contiguous property

Sanitary Landlll l
A method ot disposing o l retuso on land without creating nuisan .et; or hazards ro 
public health ot sa le ly Carotut preparation ot the lilt area and control o l water 
drainage a 'e  required lo assure proper Inndliilmg To coniine ihe reluse to Ihe 
smallest practical area and reduce il lo Iho smallost practical volume, heavy 
Irnctor-liko equipment is used lo sotoud, com pnd , and usually cover Iho waste 
daily w ill at least six inches o l compacted soil A llo t the area has bnen com­
pletely lilled and covered w ith a lina! two- lo th ioo-lool layer o l soil and has boon 
allowed lo se ilio  an appropoaie period ol timo. Iho reclaimed land may bo lurnod 
into a recreational area such as a park or goll course. Under certain highly con­
trolled conditions Iho land may be used as a plol on which some types ol buildings 
can be constructed

Surface Impoundment
A lac ilily or part of a lac ilily which is a natural topographic depression, man-made 
excavation, or diked area formed primarily ot earthen materials, which is de­
signed lo hold wastes containing tree liquids (e.g., holding, storage sett ing and 
aeration pits, ponds and lagoons).

Surety Bond
A bond guaranteeing petformance ot a contract or obligation.



The S c io n c e  t ina N a tu ra l R e so u r c e s  P rog ram
The Solid and Hazardous Waste Management Project ol the 
NCSL, conducted in cooperation with the EPA, is designed to 
familiarize state legislators and legislative staff with the iegai, 
economic anc intergovernmental problems associated with 
solid and haza’dous waste management and provide technical 
assistance to state legislators and state legislative staff. This 
project is part of NCSL's Science and Natural Resources Pro­
gram. The program offers several services to legis'atures on 
issues and questions concerning science and technology, 
natural resources, and state-tribal relations. The Denver office 
privides general information services, including responses to 
state information requests, brief reports and newsletters, in- 
depth pol'cy research that results in major reports and guide­
books on Key issues, conferences and seminars, and direct in­
state technicsI assistance tailored to the requests of state 
legislatures. In addition to solid and hazardous waste, current 
projects cover the specific topics of water quality, radioactive 
wastes, vehicle inspection and maintenance for air quality, 
resource information systems and state-tribal relations. The pro­
gram ciso has projects that provide general research and infor­
mation services on topics involving scientific and technical 
questions.
NCSL's office in Washington, D.C., monitors federal natural 
resources legislation and agency programs and then represents 
the concerns of state legislatures, as established by the NCSL 
State-Federal Assembly, to the federal government. Further 
questions concerning Ihe program can be directed to the follow­
ing staff members:
Denve r
Dan R. Bucks, Science and Natural Resources Program 

Director
Larry Morandi, Program Manager, Natural Resources 
Ron Hogan, Program Manager, Science and Technology
W ash in g to n ,  D.C.
Donna Wise, Natural Resources Staff Director
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SB 43

Y o u  h a v e  asked if S3 43 as drafted, if enacted, w i l l  insure 
state c o m p l i a n c e  with P.L. 9c-2f-5 (42 U.S.C. Sec. 1395ss) 
and p r e v e n t  f e deral i n t e r v e n t i o n  to r e g u l a t e  m e d i c a r e  
s u p p l e m e n t a l  i n s u r a n c e  p o l i cies .

P.L. 9 6 - 2 6 5  creates a certification, p r ocess for c e r t a i n  types
C L  c^ .nsurers, s e t t i n g  n e w  standards for m e d i c a r e  s u p p l e m e n t a l

.ranee, i n c l u d i n g  a r e q u i r e m e n t  that s u c h  p o l i c i e s  must 
u d e s i g n e d  to pay o u t  at l e a s t  75 p e r c e n t  of p r e miums 

c o l l e c t e d  in b e n e f i t s .  [42 U.S.C. Sec. 1 3 9 5 s s ( c ) (2)]. This 
is a f e d e r a l  r e q u i r e m e n t  not d i r e c t l y  r e l a t e d  to s t a t e  
i n s u r a n c e  laws, but if a s t a t e  has not c r e a t e d  r e q u i r e m e n t s  
si m i l a r  or identical to the f e d e r a l  r e q u i r e m e n t s  b y  Jul., .1, 
1982, t h e  f e d e r a l  c e r t i f i c a t i o n  w i l l  come into  play, 
s u p e r s e d i n g  s t a t e  r e g u l a t i o n  i n  this area. The S t a t e  of 
A l a s k a  f a vors state r a t h e r  t h a n  f e d e r a l  r e g u l a t i o n  of the 
i n s u r a n c e  i n d u s t r y  in A l a s k a  and thus w i s h e s  to o b t a i n  
l e g i s l a t i v e  a u t h o r i t y  to c o n t r o l  preraiun-benefit ratios by 
e n a c t m e n t  of SB 43.

T h e  D i v i s i o n  of I n s u r a n c e  has s t a t e d  that the ce d eral deadline
o f  July 1, 1982 is m i s l e a d i n g  in t h a t  there is to h e  a federal
survey o f  state laws e x i s t i n g  on J u l y  1st of this yea r w h i c h
will be used to assess the n e e d  for federal intervention.
Th e  D i v i s i o n  b e l i e v e s  that chances in state lav: w h i c h  b e c o m e  
e f f e c t i v e  b e f o r e  July 1, 1 9 S 2 , cut a f t e r  J u l y  1st of this 
year w i l l  not p r e v e n t  the federal i n t e r v e n t i o n  w h i c h  they 
seek to avoid. If the D i v i s i r n  is correct, and I h a v e  no

U'.;
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r e a s o n  to doubt then on this, then they do need a u t h o r i z i n g  
l e g i s l a t i o n  during this s e s s i o n  to al low t h e n  to m a k e  
r e g u l a t i o n s  b e f o r e  J u l y  1st of this year to avoi d federal 
i n t e r v e n t i o n .

It a p p e a r s  that S3 43 w i l l  g i v e  the D i v i s i o n  of I n s u r a n c e  
the a u t h o r i t y  it n eeds  to a v o i d  the threat of f e deral 

&  i n t e r v e n t i o n  as to m e d i c a i d  s u p p l e m e n t a l  insur a n c e .  It \
s h o u l d  be n o t e d  that the b i l l  a s w r i t t m - W Quld a l l o w  i vi
r e g u l a t i o n  of p r e n i u m - b e n e.fit r atios in a l l  i n s u r a n c e  J 1* 
p o l i c i e s  w r i t t e n  in the s t a t e r not just m e d i c a i d  s u p p l e­
m e n t a l  i n s u rance. T h i s  b r o a d  aut ho r i t y  m a y  be d e s i r a b l e  but 
ft is not r e q u i r e d  b y  the n e w  f e der al law. I also h a v e  some 
d i f f i c u l t y  w i t h  the p l a c e m e n t  of t h e  new l a w  in AS 21.42.130, 
w h i c h  has to do with i n s u r a n c e  p o l i c y  format, not s u b s t a n t i v e  
r e g u l a t i o n  of i n s u r a n c e  r a t e s . It might b e t t e r  b e  p l a c e d  i n  
AS 21.89 M I S C E L L A N E O U S  PROVISIONS, but its p l a c e m e n t  in 
A S  2 1 . 4 2 . 1 3 0  w i l l  not i n v a l i d a t e  t h e  law.

T o s u m m a r i z e ,  SB 43 w i l l  h a v e  the effect of s u p p l a n t i n g  federal 
c e r t i f i c a t i o n  p r o c e d u r e s  in th e a r e a  of p r e m i u m - b e n e f i t  ratios 
i n  m e d i c a i d  s u p p l e m e n t a l  insurance, if e n a c t e d  this session.
It goes b e y o n d  m e d i c a i d  s u p p l e m e n t a l  i n s u r a n c e, and, in f a ctp, 
g i v e s the P i v ilTfon~~6 f " I n s u r a nce n o w e r to set n r e m i u m - b e n e f i t 
r a t f q s _ f o r  all i n s u r a n c e  p o l i c iesI  • ^
L H A . j d n  ^  r*» iwscwvuas.



' i . 'I. JAY S. HAMMOND, G OVER M R' — - < I

D E P A R T M E N T  O F  CO M M ERCE  A
ECO N O M IC  D E V E LO PM E N T  POUCH 0

OFHCE OF THE COMMISSIONER JUNEAU . ALASKA 99S)1
Phone: 465-25U0

January 20, 1981

Honorable Bob Mulcahy 

Chairman, Senate Labor and 

Commerce Committee 

Pouch V

Juneau, Alaska 99811 

Dear Senator Mulcahy:

RE: Position Paper SB 43

Thank you for your request for information on SB 43.

T he recent passage of Public Law 96-265 in tne Federal Congress has 

the effect of transferring a portion of the regulation of insurance 

to the Federal Government unless the various states establish certain 

equivalent programs and do so on an extremely short time frame.

T he insurance industry has traditionally been regulated by the various 

states, individually. This approach was reinforced in 1945 with the 

passage of the McCarran-Ferguson Act (15 USCA 1011-1015). There has 

been a fairly steady attempt to bring such regulation under a federal 

agency, particularly by the Federal Trade Commission, wlrch has been 

resisted by the states with equal fervor. The principal argument at 

the federal level has been that insurance is interstate commerce and 
should L? regulated by a federal agency. The states, on the other , 

hand, argue that the federal bureaucracy is either unable or unwilling 

to recognize and be responr ive to local conditions and needs. Due 

to Alaska's population relative to the rest of the nation, this is 

an argument that has a good deal of substance. In fact, Alaska has 

already experienced a situation that accents the State's concerns 

and did so at the expense of Alaska's citizens to the tune of about 
$36,000, and that was in 1972 dollars.

Public Law 96-265 addresses changes in the Social Security Act and 

includes language dealing with medicare supplemental policies. It has 

two requirements termed "The Baucus Amendment" which impact State 
regulation of insurance. The first requirement concerns adoption of 

m inimum standards of coverage for medicare supplemental policies.

The Division of Insurance has sufficient statutory authority to es­

tablish the necessary standards based on an argument that it would be 

a misrepresentation to offer or sell a contract of insurance that 

purports to be a medicare supplemental policy unless it provides 
the adopted minimums. This can be accomplished by regulation and work 
on it has commenced.

»1 \ i
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Honorable Bob Mulcahy - 2 - January 20, 1981

The second requirement of "The Baucus Amendment" is for cost/benifit 

ratio regulation. This is the area in need of a legislative solution.

The Division of Insurance does not currently have rate regulatory 

authority over disability or accident/health kinds of insurance in­

cluding medicare supplemental policies. It, in fact, wishes to 

avoid rate regulation of the kind now applied to property and casualty 

kinds of insurance as there would be a fiscal impact not commensurate 

with the results. However, it would be appropriate to determine a 

reasonable ratio of cost to benefit whiv.h could be regulated rather 
simply based on information supplied to I s  division annually, thus 

avoiding an elaborate and costly actuarial review process.

Under the federal legislation, the Secretary of Health, Education and 

Welfare *s required to establish a certification program with respect 

to the various states that polic ■* issued in those states meet certain 
standards, unless a state has established a program to regulate the 

minimum standards and cost/benefit relationship as previously noted.

The secretary is to base his actions on a study to be completed by 

July 1, 1981, so we are faced with an exceptionally short time frame 

to act and avoid this federal intrusion.

The proposal modifies the reasons under which the Division of Insurance 

may base the refusal of a filing of a contract form, to include an 

inappropriate relationship between the benefit provided and the cost 

of the coverage. This responds to the federal action concerning medicare 

supplemental policies. It also addresses other kinds of insurance 

subject to filing under AS 21.42.

We are prepared to offer tesiimony and/or respond to questions when 

this issue is heard before your cominittoe.

Very truly yours,

Charles R. Webber 

Commissioner

CRW/jarE8



Coming:
Help in finding a medigap 
policy that makes sense
Medigap plans meeting certain voluntary standards w ill 
get an okay from Uncle Sam starting next year.
Millions o f sen ior citizens are "vic­
tims of a colossal racket" that costs 
them  one billion dollars a year: the 
sale of m edigap health insurance 
policies that are "unneeded , duplica­
tive, and therefore essentially w orth­
less."

That charge isn't new. It was made 
two years ago by the staff o f the 
H ouse Select Com m ittee on Aging 
and its chairm an, Representative 
Claude Pepper (D.-Fla.). Changing 
Times has reported  on the problem  
several times, most recently in "New 
Guides to  Picking a Medigap Policy" 
(Feb. 1980).

What’s new is that Congress has 
passed a law aim ed at ending the 
m edigap rip-off.

Medigap policies are private insur­
ance plans that supplem ent m edicare 
benefits. Since m edicare pays less 
than 40% o f the health-care costs of 
peop le  65 and older, there are plenty 
of gaps to fill. Medicaid plugs them 
for those w ho qualify, but for o ther 
sen io r citizens there  is a real need for 
private insurance.

As you are  aware if you’ve ever 
considered  such a policy, it's tough to 
judge how much p ro le-.ion  is offered 
and just how the coverage would 
mesh with m edicare benefits. Investi­
gations have shown that the medigap 
business is fertile g round for un­
scrupulous agents pushing policies of 
little or no value. The Com m ittee on 
Aging figures that a fourth of the four 
billion dollars spent annually far 
m edigap insurance is wasted.

The new law should make r.loos­
ing a supplem ental policy eas er anil 
safer. It calls for a voluntary federal 
certification program  to begin in the 
sum m er o f 1982. Only plans that 
m eet m inim um  standards will be

awarded the govem rnent's seal o f ap­
proval:
► The policy must supplem ent both 
part A and pan  13 o f  m edicare.
► It must be written in easy-io- 
understand language.
► It cannot exclude coverage of a 
preexisting health condition for m ore 
than six months.
► It has to perm it cancel.’ation within 
30 days w ithout financial loss,
► It must offer reasonable econom ic 
benefit in relation to  the prem ium  
charged.

The question of what is a reason­
able econom ic benefit will be an­
sw ered in part by the policy’s loss 
ratio—the percentage of prem ium  in­
com e returned  to policyholders in 
benefits. T! ? higher the loss ratio, the 
sm aller the portion o f each prem ium  
dollar that goes for profits, agents' 
com m issions and o ther expenses. 
The federal standards set 75% as the 
minim um  loss ratio for g roup  m edi­
gap policies; for individual policies 
the m inim um  ratio will be 6096.

Clearly, som e m edigap policies 
now sold cannot pass the test. The 
Com m ittee on Aging reports, for ex­
am ple, that som e individual policies 
pay out less than 30 cents o f each 
prem ium  dollar in benefits. In con­
trast, Blue Cross/Blue Shield group 
plans—which account for about half 
o f the nearly 20,000,000 policies pur­
chased each year to supplem ent 
m edicare—average a loss ratio of 
about 90%,

Because the federal program  will 
be voluntaiy, insurance com panies 
w on’t be required  to subm it their 
medigap plans for governm ent 
scrutii.v, Plans that d o n ’t meet the 
m inim um  standards w on’t be 
banned, but it is exported  that the

potential m arketing advantage o f w in­
ning the governm ent’s okay will en ­
courage com panies to seek certifica­
tion, and that passing the federal test 
will becom e a benchm ark for m edi­
gap policies. (In states that im pose 
equal o r higher standards than those 
in the federal law, the state's req u ire ­
m ents will apply.) The D epartm ent of 
Health and Hum an Services (HHS) 
will design an em blem  for display on 
federally approved policies.

In addition to  establishing the cer­
tification program , the new  law takes 
aim at medigap abuses by making it a 
federal crim e for agents to use cer­
tain sales practices, It will be illegal, 
for exam ple, to knowingly sell a 
policy' that duplicates coverage an in­
dividual already has from m edicare 
o r ano ther private policy. It will also 
be a crim e to claim falsely that a 
policy has been okayed by the gov­
ernm ent o r for a com pany to offer a 
m ail-order m edigap policy in a state 
unless the policy has been approved 
by the state’s insurance office.

You still have to compare
Federal certification w on’t m ean all 
insurance plans will be identical. Ap­
proved policies will undoubtedly  
differ on specific coverages offered 
and prem ium s charged As with any 
o ther insurance, you’ll nave to com ­
pare carefully to get the m edigap 
policy that best fits your needs.

T here’s help com ing in that area, 
too. HHS is setting up a n;..,onwide 
counseling service to help people 
evaluate m edigap policies. Although 
counselors w on’t recom m end indi­
vidual policies, they will analyze 
plans and help buyers com pare 
policies on such points as w hether 
coverage duplicates m edicare, which 
gaps are tilled and which a ren ’t, and 
exactly what benefits are offered.

Although HHS is uncertain when 
this service will be widely available, 
your local social security office o r an 
area sen ior citizens organization may 
be able to tell you w hether it will be 
offered in your area.

You can com pare m edigap policies 
yourself by r  aiing copies of the III IS 
"M edicare/Private Insurance Check­
list." This four-page work sheet gives 
the limits of m edicare coverage and 
gives you space to chart the term s 
and benefits o f supplement;!, policies 
you _• e considering. You can get 
copies o f the '•fiecslist free from the 
office that handles your m edicare. □

14 Changing Times 
2/St
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D E P A R T M E N T  O F  CO M M ERCE  & 
EC O N O M IC  D E V E L O PM E N T POUCH D

JUNEAU , ALASKA SD811 
Phone: 465-2500

OFFICE OF THE COMMISSIONER

February 10, 1981

Honorable Bob Mulcahy, Chairman 

Senate Labor and Commerce Committee 

Pouch V
Juneau, Alask. 99811 

Dear Senator Mulcahy:

On Monday, February 9, 1981, Don Koch of this department appeared 

before vour committee in support of SB 43. A representative of the 

Health Insurance Association of America (HIAA) also appeared and 

presented that association's views on SB 43 which were partly in 

conflict with Mr. Koch's testimony and position. Your committee 

suggested that it would be appropriate for this department and 

HIAA to attempt a compromise solution to conflicts.

With the assistance of Mr. Mike Thomas, HIAA's representative, we 

have worked out a resolution of our differences and ask that you 

offer the enclosed revision as a substitute to SB 43. It accom­

plishes the desires of this department in a manner acceptable to 
HIAA. We sincerely appreciate the reception that you and your 

committee have given this proposal.

Re: Senate Bill 43

Commissioner

C R W /val21G7 
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O F  C O U N S E L  
M. E .  M O N A G L E

R .  E . R O B E R T S O N  (1685-1961) 
. r . O . E A S T A U G H  
J . &  B R A D L E Y  
W I L L I A M  G  R U D D Y  
L. B .  J A C O B S O N  
M I C H A E L  T. T H O M A S  
J A M E S  F  C L A R K  
P A U L  M. H O F F M A N  
J .  P. T A N G E N  
D E B O R A H  A. H O L B R O O K  
D .  E L I Z A B E T H  C U A D R A  
H A R O L D  E .  S N O W .  J R .  
P A M E L A  L .  F I N L E Y

JU N E A U  O F F IC E
2 0 0  N B A  B U I L D I N G  

P O S T  O F F I C E  B O X  1211 
J U N E A U .  A L A S K A  9 9 8 0 2  
P H O N E  (9 0 7 )  5 8 6 - 3 3 * 0  

C A B L E  R O M E A  
T E L E X :  0 9 9 - 4 5 - 3 7 6

R o b e r t s o n , M o n a g l e , E a s t a u g h  &  B r a d l e y

A P R O F E S S I O N A L  C O R P O R A T I O N

A t t o r n e y s  a t  L a w

P O S T  O F F I C E  S O X  1211 
J U N E A U .  A L A S K A  9 9 8 0 2

F e b r u a r y  10, 1981

R O B E R T  B  B A K E R  
L E R O Y  j  B A R K E R  

L. G  3 E R P Y  
C  R  R I C H  

WM . R O N A L D  H U L S N  
C A R L  W. W I N N E R

A N CH O RA G E O F F IC E
601 W E S T  F I F T H  S U I T E  5*0 

A L A S K A  M U T U A L  B A N K  B L D G .
P O S T  O F F I C E  B O X  6 79  

A N C H O R A G E .  A L A S K A  9 9 5 t O  
P H O N E  (9071 2 7 7 -6 6 9 3  

C A B L E  R C M E A  
T E L E X .  O D O - 2 6 - K S 6

The H o n o r a b l e  Robert M u l c a h y
Chair, S enate C o m merce & L a b o r  C o m m ittee
A laska State  Senate
P o u c h  "V", M a i l  Stop 3100
Juneau, A l a s k a  99811

Re: Senate Bill 43

D e a r  S e nator Mulcahy:

I have reviewed C o m m i s s i o n e r  W e b b e r ' s  letter 
of F e b r u a r y  10, 198.1, and the e n c l o s e d  propo s a l  for a 
committee substitute. The p r o posed  language will, we 
believe, a deq uately and a p p r o p r i a t e l y  deal w i t h  the 
d i r e c t o r ' s  concerns, and we urge its ado^'ion.

T han k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o n  t h i s  b i l l .

V e r y  truly yours,

ROBERTSON, M0NA£LE, E A S T A U G H  & BRADLEY

M TT/dh
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cŝ.A3sru

Wednesday 
January 21, 1901

Part V

jT»i *•% “?*«•», ft** £•* ft*‘3" ly*!** ^  ‘I?1
^gj'csy naafl^iias. V i

Health and Human
Services
Health Care Financing Administration ,
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES
Health Care F inanc ing  Adm in is t ra t ion
42CFR Part 403
M ed ica re  p rogram ; M ed ig ap— 
Cer t i f ica t ion  o f  M ed ic a re  Supp lem en ta l 
Hea lth In su ra n ce  P o l i c ie s
AGENCY: H ealth  Care  Financing 
A dm inistration  (HCFA), HHS.
ACTION: Proposed  Rule.

SUMMARY: This p roposa l would 
estab lish  a program of certification, by 
the Secretary, of M edicare  supplem ental 
health  insurance policies (so-called 
Medigap policies) voluntari ly  subm itted  
b y  insurers for review. It would 
implement, in part ,  section  507 o f  the 
Social Security Disability A m endm ents  
of 1900. HCFA will adm in is te r  the 
certification program.

The voluntary  certif ication prc gram 
would go into effect July 1 , 1902, a n d  
w ould  apply only to policies issued in 
those S ta tes  tha, do not hove in effect a 
program for regulating Medigap policies 
equal to or more str ingent than the one 
to be described  in these regulations. A 
Supplemental H ealth  Insurance Panel, 
consisting of the Secre tory  or a designee 

‘ and  four State Comm issioners or 
Superin tendents  of Insurance  appoin ted  
by the President, will de term ine  the 
ad equacy  of a S ta te ’s program in 
relation to the s t a n d a rd s  con ta ined  in 
the regulations.

T hese  regulations would: (1) set 
s tan d a rd s  for policies voluntari ly  
submi* j d  to l lC F A  for certif ication, (2) 
cstat.ti di p rocedures  for the certification 
program, an d  (3) p rom ulgate  the 
sta tu tory  requirem ents  tha t  the 
Supplem enta l H ea lth  Insurance  Panel 
w ould  use to approve  S ta te  regulatory 
programs.
DATE: T o assure  considera t ion , 
com m ents  should bu rece ived by: March 
23,19111.
ADDRESS: A ddress  com m ents  in writing 
to: Administra tor ,  H ealth  Care 
Financing Administration, D epartm ent 
o f  I Iunlth and  I Ionian Services, P.O. Box 
17073, Baltimore, M ary lan d  21235. If you 
prefer,  you m ay deliver your comm ents 
to Room 3 0 9 -0  I lubert 11.1 iuniplirey 
Ilullding, 200 Independence  Ave., S.W., 
W ashington, D.C., or In Room 709, Fast 
High Rise building, 0101 Security 
boulevard , Baltimore, M aryland.

Pleuao refer lo IJPP-91-P. Agencies 
an d  organizations are  reques ted  lo 
nubmit com m ents  in duplicate .
Com m ents  will be ava i lab le  for public 
Inspection, beginning approxim ate ly  two 
w eeks after  publication, in Room 309-G

of the  D epartm ent's  office a t  200 
Independence  Ave., S.W., W ashington, 
D.C. 20201 on  M onday  through Friday o f  
each  w eek  from 8:30 to 5:00 p.m. (202- 
245-7090).
FOR FURTHER INFORMATION CONTACT:
T h o m as  Hoyer, 301-594-9690. 
s u p p l e m e n t A i t  Y i n f o r m a t i o n :  Because  
of  'h e  large num ber o f  com m ents  w e 
receive, w e canno t acknow ledge or 
respond  to them individually. H owever,  
in  preparing '.he final rule, w e  will 
con s id e r  all comm ents and  will respond  
to them  in f iu  pream ble  to tha t  rule,

Medicare  Program

M edicare  is a Federal health  
in su rance  program, prov ided  for under  
title XVIII of the Social Security Act, for 
peoj h  G5 an d  older an d  some people 
u nd er  05 w ho a re  d isabled . T he  
M edicare  program consists  o f  tw o parts ,  
a  Hospita l Insurance Program (Part A) 
nnd s Supplem entary  Medical Insurance  
Program (Part B).

Part  A, Hospital Insurance, covers 
hospital,  skilled nursing facili ty (SNF) 
and  hom e hea lth  care, as  well a s  certa in  
therapy  services. It is o r ien ted  tow ards  
acu te  care, and  its coverage provisions 
nre b a sed  on the concept of a benefit 
period or "spell of illness", a period that 
begins w hen  a n  individual receives 
inpatient hospital or SNF services  and  
end s  w hen  (hut individual hus been out 
of the hospital or SNF for CO consecu tive  
days. In each benefit period, indiv iduals 
urc entitled to up to 90 days  of inpatient 
hospita l care, up to 100 days  o f  pos t­
hospita l SNF care, and  up to 100 post 
hospita l home health  visits. If the full 00 
day s  of hospita l benefits  nre exh aus ted  
during a npell o f  illness, u beneficiary 
m ay d ra w  on 00 addit ional lifetime 
reserve  days.

Part n, the Supplem entary  Medical 
Insurance  Program, provides coverage  
for physic ians '  services, medical and  
o ther  health  services (a wide range of 
services  Including diagnostic  tes ts  and  
X-rays, outpat ien t hospital services, 
du rab le  medical cqulpmnni. em bulnncc  
onrvlce, pros thetic  devices, physical 
therapy, etc.). and  up to 100 homo health  
visits per year.

Both parts  of Medicare  con ta in  coni 
sharing  provisions, that is, deductib le  
mid coinsurance . The law  requires  that, 
u nd er  Part A, the Inpatient hospita l 
deductib les  an d  hospital and  SNF 
co insurance  am ounts  bo ad jus ted  
annually  to r e d e d  the rising cos ts  of 
health  cure (Section 11113(h)(2) of the 
A d ) .  U nder Part  A. there is currently  a n  
unmud hospital deductible of $180, a 
dally  co-paym ent of $-15 for the 01st 
through tliu 90th day of care, and  $90 a 
d ay  for each lifctiaie reserve  day. In n

SNF, there is a $22.50 co-paym ent for 
ca re  from the  21st through the 100th day.

U n d e r  P a r t  B, m ed ica l in surance  
genera l ly  p a y s  80 p e rcen t  o f  "reason ab le  
charges",  a n d  the b enef ic ia ry  pay s  20 
p e rcen t  co insurance .  (U nder Title XVIII, 
the  " rea so n ab le  charge"  is the  am oun t 
o f  the  ac tua l charge o f  a physic ian  or 
supplier  tha t  can  be  recognized  for 
p ay m e n t  u n d e r  M edicare.) S ince actual 
ch arges  genera l ly  ex ceed  the 
" re a so n a b le  ch arges” , benefic iar ies  are 
a lso  responsib le  for the difference, 
u n le s s  the physic ian  o r  supplier  accepts  
"ass ig nm en t"  o f  a  b enef ic ia ry ’s claim. In 
addition , the benefic iary  m us t pay  a n  
an n u a l  $60 deductib le .

T here  a re  n n u m b er  of i tem s and 
se rv ices  tha t  a re  no t  covered  under 
e i th e r  of M ed ica re ’s tw o  insurance  
program s. T h ese  i tems and  services 
include: custod ia l  nursing  hom e care, 
custod ia l  h o m e  cure, most prescrip tion  
drugs, d en ta l  care, eyeg la sses  and  eye 
exam ina t ions ,  immunizations, most foot 
care ,  and  h o m em ak e r  services. 
Beneficiaries m ust p a y  the full cost of 
th ese  serv ices  out-of-pocket o r  obta in  
add it iona l in su rance  pro tec tion  lo p ay  
the costs.

M edicare  S upp lem en ta l  H ealth  
Insu rance  Policies— N ature  a n d  
Problem s

T h e  M edicare  p rogram  w a s  never 
designed  to cover the total co s t  of 
providing m edical euro for its 
beneficiar ies.  It has  b een  es t im ated  that 
M ed icare  puid  for ab ou t  44 percen t of all 
hea l th  care  costs  for its beneflciurics in 
1070. The rem ain ing  50 percen t included 
the cost of n on cov ercd  serv ices  end 
cost-sharing  p rov isions of tiie M edicare  
program. S ince the en ac tm en t  of the 
M ed ica re  program, various  insu rance  
organizations, both profit n n d  nonprofit, 
huve  deve lope d  an d  m a rk e ted  health  
in su rance  policies a im ed  e t  paying 
hea l th  care e x p e n se s  not covered  by the 
M ed icare  program. In 1970, abou t 15 
million of tne 23 million M edicare  
benefic iar ies  spent $-1 billion for 
appro x im a te ly  19 million pol cles to 
supplem ent M edicare .  T hese  policies nre 
comm only  referred  to es  "M edigap" 
policies nnd  princ ipal ly  include 
M ed icare  supp lem en t policies,
Indemnity policies a n d  specified d isease  
policies.

M e d i c a r e  s u p p le m e n t  p o l i c i e s  arc 
des igned  to fill specific gaps in the 
M edicare  benefi t  s tructure .  T hese  
polic ies typically offer coverage  of uoine 
or  nil of M ed ica re ’s deduc tib le  end 
co insu rance  am ou n ts  und som etim es 
Include coverage  of services no t covered  
untler M edicare .  T here  are m any  
v arie ties  of supp lem en t policies with 
prem ium s nnd  benefit s t ructures
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designed to m ee t  the n e e d s  of people  
with a varie ty  o f  incomes. A 
characteristic o f  m ost o f  these policies, 
however, is tha t  they b a s e  their 
payments on M ed ica re 's  coverage  and  
reimbursement s truc tures .  T hey  seldom 
pay m ore  than the 20 p e rce n t  
coinsurance a m o u n t  o f  the  " reaso nab le  
charge" recognized by M edicare .  They 
rarely p ay  any  o f  the difference b e tw een  
the "reason ab le  charge" a n d  the actual 
amount tha t  a phys ic ian  c r  supp lie r  of 
services might charge. Furthermore, they 
frequently do no t  cover  a b ro a d e r  range 
of services than  a re  covered  under 
Medicare. The  prem ium s for these 
policies are usual ly  ad ju s ted  annually  to 
compensate for increases  in M edicare 's  
deductible and  co insu rance  amounts.

I n d e m n it y  p o l i c i e s  u sual ly  hav e  fixed 
premiums and  p a y  a p rede te rm ined  
amount of m oney  w hen  certa in  
condit ions are p resen t o r  ce r ta in  health  
care services are  furnished. A n 
indemnity policy, for example, might 
pay u fixed am o u n t  for each  d a y  of 
hospital or nursing  hom e care, for i ech 
medical or surgical p rocedure  required, 
or for a given diagnosis. The  am ount of 
benefits is usually  p redetcrm ir.ua nnd is 
not tied to the benefic iary 's  actual 
health care  expenses .  Indem nity 
benefits nre usually  pay ab le  without 
regard to oilier coverage.

S p e c i f i e d  d i s e n s e  p o l i c i e s ,  popularly 
known as  " d read  d isease  policies", will 
pay certain  spucified am o un ts  once a  
positive d iagnosis (e.g., cancer)  has  been 
medically confirmed. A s  with indemnity 
policies, thu benefi ts  pa id  under  
specified d isease  policies are  often fixed 
nnd arc  not usual ly  tied to the 
beneficiary 's  ac tu a l  expenses .

In May, l ‘J72, the S en a te  Judiciary 
Committee, Subcom m ittee  on Anti-Trust 
and Monopoly, held hearings re la ted  to 
the sale  of Medigap policies. S ince then 
more than  a do zen  o the r  investigations 
and s tud ies  by  congressional 
cnnnii t tces ,  the Federal T rade  
Commission, the new s  media , and  
various other ind iv iduals  and  agencies 
hove revealed  a n d  onfirrned certain  
problems with M edigap insurance. Some 
of the problem s rela te  to the na tu re  of 
the policies, an d  some o f  them relate  to 
the m an n e r  in w hich  they  are sold:

1. T here  is su ch  a w ide  variety  of 
Medigap policies tlial it is difficult, If not 
impossible, for a benefic iary  to com pare  
them a n d  effectively a s s e s s  their 
relalivo benefits  and  costa.

2. T he  policies theinselvou nro often 
writ ten  in com plica ted  language that 
obscures  the ex ten t  of the ir  coverage o r  
the nature  of their exclusions. For 
example, m any  policies conta in  cluuoes 
which limit or exclude  paym en t  for 
services received In connect ion  with

m ed ica l  condit ions w hich  w e re  k n ow n  
to ex is t  a t  the  time the policy w a s  sold. 
T h ese  pre-existing condition c lauses  c a n  
neg a te  coverge descr ibed  in o ther  
port ions of the  policy.

3. M ed ica re  beneficiar ies often 
m isu n d e rs ta n d  the coverage ava ilab le  
u nd er  M edicare .  This, w hen  coupled  
w ith  m isunders tand ing  of coverage of 
the supp lem en ta l  policies, m ay  lead  
individuals 10  pu rchase  coverage  that 
duplica tes  M edicare  coverage or 
coverage  th a t  ex is ts  u n der  ano th e r  
supplem enta l  policy, while a t  the sam e  
time leaving significant gaps in 
coverage.

4. It is a lso  virtually im possib le  for 
M ed icare  benefic iar ies  to de term ine  the  
v a lue  of the policy 's benefits  in 
re la tionsh ip  to the prem ium s p r . ' i .  Th is  
re lationship , kno w n  a s  the loss  ratio, is 
a  w a y  of determining how  m uch of the 
aggregate p rem ium  income from a policy 
an  insu rance  org m ization  sp en ds  on 
aggregate bcncfiis . M any group policies 
re tu rn  GO to 90 cents, o r  more, on  the 
prem ium  dollar, while some individual 
policies re tu rn  less th an  25 cents .  In 
general ,  M edigap policies as  a c lass  
often return  less  m oney in benefits  th an  
most o ther  hea lth  insurance  policies. 
("Medigap: S ta te  Responses to Prob lem s 
with H ea lth  Insurance  for the Elderly", 
T. V an  Ellet; In tergovernm enta l H ea lth  
Policy Project. The  George W ash ing ton  
University, W ashing ton ,  D.C.; O c to be r  
30,1079 (hcreufter, "M edigup" by V an  
Ellet). p. 10.)

5. F inanc ia l  incentives, including very  
large sa les  commissions, hav e  led som e 
insu rance  agen ts  to p ersuade  
policyholders  to te rm inate  u good policy 
in o rde r  lo subscribe  to a n e w  one. T h e  
p rac t ice  is costly  to the beneficiar ies  
a n d  often  leaves  them w ithout 
protec tion  for n period  of timo bccuusv  
the n e w  policy usually  bus a waiting  
period  ' i i  pre-existing  conditions, in 
o th e r  cuses, a  benefic iary  is p e rsu a d e d  
to p u rchase  nddil ionnl Insurance  
policies to Increase coverage w hen , in 
fact, the addit ional policy duplica tes  
r a th e r  than supp lem en ts  existing 
protection.

0. Elderly beneficiar ies  tend to rely on 
Insurancu agen ts  for Information abou t 
the M edicnrc  program and  the coverage  
ava i lab le  u n d e r  the Medigap policies 
they are  offered, an d  they ara  
particularly  vu lnerab le  to 
m isrep resen ta tion  an d  o ther abuses .  
E vidence of fraud, forgery, nnd  
Intimidation has  a lso  been uncovered .

Regulation o f  M edigap Policies

T h e  M cCorran-Ferguson Act o f  1945 
(15 U.S.C. 1011 cl soq.) perm itted  
individual S ta te s  to regulate  the 
insu rance  business ,  a n d  tho S ta tes  havo

b e e n  tradit ional ly  responsib le  for 
regulating M edigap policies. S ta tes  have  
g enera l  la w s  w hich affec t  the entire 
field o f  insurance ,  a n d  a  n um ber  of 
S ta te s  h a v e  enacted , o r  h av e  final 
app rov a l  pending  of. l a w s  an d  
regulations specific to M edicare  
su pp lem en ta l  insurance . Despite  the 
cu rren t  level of ac tiv ity  am ong  the 
S ta tes ,  how ever,  sludie.i hav e  show n 
tha t  the scope  of regulation varies  from 
S ta te  to S ta te  an d  th a t  enforcement of 
exis ting regula tions is a ls i  uneven. (See 
"M edigap"  by  V an Ellet.)

T here  h a v e  been  severa l  tignificant 
in itia tives  in recen t y ea rs  to  ad d ress  the 
prob lem s a s so c ia te d  w ith  M e u g a p  
policies. T h e  N ational A ssoc ia t .on  of 
Insu rance  Com m iss ioners  (NAIC), a n  . 
a sso c ia t ion  of the ch ief  insurance  
regulatory  officials of the 50 States, the 
D istrict o f  Columbia, Guam, Puerto  Rico, -  
a n d  the Virgin Is lands, has  p layed  a  
m ajo r  role in  the effort. T h e  NAIC, in 
co l labora t ion  w ith  IICFA, developed  a 
"G uide  to H ea lth  Insu rance  for People 
w ith  M edicure".  O v e r  6 million copies  of 
the  pam phle t  have  thus fur been 
d is tr ibu ted  through social security  
offices, in su rance  com panies .  S tate  
in su rance  departm en ts ,  a n d  9enior 
c it izen in terest  groups. M ore important, 
how ever ,  the NAlC also am end ed  its 
m odel s t a n d a rd s  for individual acciden t 
nnd  s ickness  insurance  policies 90 they 
enn  b e  ised  by S ta tes  specifically to 
regulate  Medigup policies. T h e  a m ended  
model, a lop ted  by  the N AIC on June 6,
1979, c o '  ta ins  minimum s ta n d a rd s  that 
M edigap policies w ould  be  required to 
m eet (Model Regulation to Implement 
the  Individual A cciden t nnd  Sickness" 
Insu rance  Minimum S tan dard  Act, us it 
app lies  to M edicare  Supplem alul 
policies: "NAIC M odel S lam  irds"). 
S ta n d a rd s  a d d re s s  such Issues us 
minim um coverage  requirem ents,  limits 
on  exc lus ions  of coverage  becau se  of 
p re-exis ting  conditions, disclosure 
requ irem en ts ,  and  refund requirem ents.

A3 a resu lt  of the a b u se s  a s soc ia te d  / / '  
w ith  M edigap  policies. Congress *-Vr 
e n a c te d  sec t ion.507 o f  Pub. L  90-205 • /_  '  
( the Social Security  Disability 
A m en d m en ts  of 19G0). T ha t  section of 
the law  es tab l ished  a volun tary  
certif ication  program fo rM c d ir  -e 
supp lem en ta l  health  insurance  policies 
(section  1UG2 of the Soclul Security Act 
(42 U.S.C. 1395sn)). T he  in ten t of the 
legisla tion is to es tab l ish  a program  that 
cnub lcs  M ed icare  benefic iar ies  lo 
identify  M edigap policies for purchase  
tha t  urc r ep resen ted  accura te ly  both by 
sa le s  agen ts  a n d  prom otional literature, 
do  no t duplica te  Medicure o r  o ther 
hea l th  Insurancu coverage, and  provide 
fairly  p riced  minimum pret i t ion  ogninst
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heuiih  ca re  exp en se s  th a t  a re  not pa id  
for  by M edicare.

In the deb a te  tha t  p reced ed  e nac tm en t  
o f  Pub. L. 96-265, an d  in the law  itself, 
Congress recognized the progress 
a lread y  m ad e  by  the S ta te s  in the a rea  
of  Medigap regulation, fu r th e r ,  it 
recognized and  ac cep ted  the tradit ional 
role of the S ta tes  in regulating 
insurance. Its in ten tion  in developing 
Medigap legislaliojLw as  to p rovide the 

.S ta les  an d  Insurance  co m pan ies  w ith  a n  
'  incentive" to speedy up the ir  activ il ies jo .  
“ improve the regulation a n d  quaii ty  o f  
"M edigappolicies .  A t  the sam e.time, 
"Congress es tab l ish ed an  a l tem atiye .  
m ech an ism of certif ication th a t  could be_ 

' im plemented  at the n a tional level for 
'policies is sued in S ta tes  th a t  choose not 

^ r e e s t a b l i s h m in i m u m  regulatory  
_~program Tby July 1 ,1 982.

While the law  relies on improve S ta te  
a n d  Federa l  regulation o f  Medigap 
policies a s  a m ajo r  m eans  of identifying 
a n d  curbing a b uses  in the sa le  of 
M edigap policies, it also p lace s  s trong 
re l iance on  consum er educa t ion  as a 
force in improving the genera l  quality . 
Medigap policy offerings, T he  
presum ption is tha t  beneficiaries, 
a ss is ted  by  information prov ided  by 
H HS, the Slates, in su rance  com panies  
a n d  o the r  sources, will becom e b e tte r  
informed, more aggressive purch ase rs  of 
Medigap insu rance  nnd  tha t  insurance  
organizations will therefore improve the 
quali ty  of the policies they offer for sale 
In order lo retain their  competit iva 
position in the market.

‘Hie busic  provisionn o f  the M edigap 
legislation a d d re s se d  in these 
regulations are  us follows:

1. The s ta tu te  m a n d a te s  tha t  the 
S ecre tary  of I111S es tab lish  a  program of 
rev iew  a n d  certif ication of Medigap 
policies tl .at m eet o r  exceed  
requirem ents  specified in the s ta tu te  a n d  
regulations. The S ec re ta ry ’s program is 
volun tary  in that it p rov ides for review 
of only those policie j that a re  
volunturi ly  subm it ted  by insurers  
(section 1062(a) of the Act). It goes into 
effect July 1 , 1!)02. (The S ecre ta ry  lias 
de te rm ined  tha t HCFA will adm in is te r  
the vo luntary  program.)

2. Medigap policies must m eet the 
NAIC Model S tan d a rd s  in o rde r  to he  
certif ied in (lie S ec re ta ry ’s program. (A 
sum m ary  of the NAIC Model S tand ards  
applicab le  to Medigap policies is 
p resen ted  below.) H ow ever,  Congress 
struc tured  the volun tary  program  so tha t 
It w ould  apply  the NAIC M odel 
S tan d a rd s  to group policies a s  well as 
individual policies nnd a lso  e s tab lished  
minimum loss  ratio  requircm e. ts for 
e ach  category of policy (section  1002(c) 
o f  the Act).

T h e  NAIC h a s  s ta n d a rd s  app licab le  to 
a  varie ty  of policies, including M ed ica re  
supp lem en t policies, indem nity  policies, 
an d  specified  d isease  policies. H ow ever,  
i t  is im portan t  to note th a t  the NAIC 
M odel S ta n d a rd s  tha t  Congress 
in corpora ted  b y  reference into P.L. 96 -  
265 specifically  a d d re s s  only ‘‘M ed ica re  
supp lem en t polic ies”. Consequently ,  the 
focus o f  the v o lun ta ry  certif ication 
program  is on those policies a n d  does  
n o t  a d d re s s  the certif ication  of, or 
minim um s ta n d a rd s  for, "specified  
d is ea se  polic ies"  or " indem nity  
policies".

3. T h e  S ecre ta ry ’s vo lun tary  
certif ication program  will apply  only in 
those S ta tes  th a t  have  not im plem ented, 
u n d e r  S ta te  law , a regulatory program  
tha t  applies  s t a n d a rd s  equal to o r  m ore 
s tr ingen t than  the  NAIC Model 
S ta n d a rd s  a n d  the loss rat io  
requ irem en ts  a s  specified in the s ta tu te  
(section  1682 (b) a n d  (i) o f  the Act). 
Regarding the NAIC s ta n d a rd s  a n d  loss 
ra tio  requ irem ents ,  Congress c lea rly  did 
n o t  in tend  to encourage  S ta tes  to limit 
their regula tory  program s to the 
minim um level specified in the law . O n  
the contrary , the in tent of  C ongress  w a s  
to  encourage  S ta te s  to im plem ent 
regula tory  p rogram s th a t  they de te rm ine  
a rc  app rop r ia te  to  their n ee d s  a n d  lo 
assu re  S ta le s  th a t  those program s 
m eeting  or exceed ing  specified minimum 
s ta n d a rd s  w ou ld  be approved  by  a  
panel, ac specified below. (Sec 
Conferonr.i Comm ittee  Report on Social 
Security  Disabili ty  A m end m en ts  o f  1900,
H.R. 3230, Report No. 96-014, pp. 76-77.)

4. T he  s ta tu te  ulso p rov ides for a 
S upplem enta l  H ea l th  Insu rance  Panel 
tha t will de te rm ine  w h e th e r  or no t.S ta tc  
regulatory  program s for Medigap 
policies m eet the requirem ents  o f  the 
law, T he  Panel will consis t  of the 
S ec re ta ry  or a designee, w ho  will serve  
a s  chairperson ,  an d  four S ta te  
C om m iss ioners  o r  S u perin tenden ts  of 
Insurance , to bo appo in ted  by the 
P res iden t (section 1002(b) of the Act).

5. T h e  S ecre ta ry  will au thor ize  the uso 
o f  mi em blem  b y  an  insurer to ind ica te  
tha t a policy  lias b e e n  certif ied a s  
meeting  the s ta n d a rd s  of the vo luntary  
’ertificution program  (section 1002(a) of 
I iu Act).

The s ta tu te  con ta ins  provisions o ther  
than  these  a d d re s se d  In those 
regulations. T h ese  Include Federa l  
criminal p ena lt ies  designed  to ass is t  
S ta te s  a n d  the Federa l  governm ent in 
dealing  w ith  n b uscs  identified in the 
various  studies a n d  investigations of 
M ed igap  policies (section 1002(d) of the 
Act). T h e se  pen a lt ie s  bas ica lly  app ly  to 
c a se s  in w hich  false  s ta tem en ts  or 
m is rep resen ta t io n s  arc m a d e  abou t a 
policy 's  cer t if ication  or abo u t  the ex ten t

 = =  =  <
an d  na tu re  o f  the po licy’s coverage  for . y  
the purp ose  o f  ob ta in ing  certification. '?k 
T hey  also app ly  to c a se s  o f  
m is rep resen ta t io n  b y  a n  insu ran ce  agent 
a s  a n  em ployee  o r  ag en t  of the Federa l  " f t  
g ov ernm en t (e.g., o f  the M ed ica re  "
program) a n d  to c a se s  in w h ich  an  v
indiv idual sells  a  policy  tha t  is kno w n  to y  
be d up lica tive  o f  M ed ica re  coverage  or 
o th e r  h ea l th  in su rance  the  individual : 
h as .  T here  is a lso  a pen a lty  governing 1 
the use  of the  m ails  for the delivery  of 
a d v e r t ise m en t  o f  M ed ica re  ; j j |
su pp lem en ta l  hea l th  in su rance  policies ' 
th a t  have  n o t  b e e n  a p p ro v ed  for sale  in r j j  
a  S tate.

Section  1032(f) of the A ct requires  the y M  
S ecre ta ry  to u n d e r ta k e  a  com prehensive  . $ £  
s tu dy  of the c o m p ara t iv e  effectiveness " ' w  
o f  various  S ta te  regu la tory  app ro ach es  Spe 
in (a) limiting m arketing  a n d  agent 
a b u se ,  (b) a ssu ring  the  d issem ina tion  of ijfc 
inform ation  to M edicare  benefic iar ies  I 
(and  to o th e r  consum ers)  tha t  is .
n e c e ssa ry  for  inform ed p u rch ase  of V v} 
M edigap policies, (c) prom oting policies '-Vs: 
tha t  p rovide  re a s o n a b le  econom ic . &
benefits  for the  insured , (d) reducing the 
p u rch ase  o f  u n n e c e s s a ry  duplicative < •••$ 
coverage, (e) im proving price T ’
competit ion , a n d  (f) es tab lish ing  : .
effective S ta te  regu la to ry  programs.

A t die sa m e  tinn the S ec re ta ry ’s f i t .
s tu dy  m ust a d d re s s  the need  fo r  . . 'y ;
s t a n d a rd s  for, o r  cert if ication  of, health  
insu rance  policies o th e r  thun M edicare  T 
supp lem en ta l  he a l th  in su ra n c e  policies r, 
so ld  to M ed ica re  beneficiar ies .  In o rder  y  
to ca rry  out this  study, H CFA  needs  lo 
collect inform ation  concerning policy •. 
p rovisions, p rem ium  cost, premium 
volum e nnd  n u m b e r  of  policyholders per . qlj 
policy on a  S ta te  by S ta te  basis ,  loss ^
ra t io  p e r  policy, consum er  know ledge o f  7s. 
M ed icare  a n d  o th e r  p r iva te  hea lth  •• „ 
in su rance  coverage , an d  con su m er  
purchas ing  cliavior. This  s tudy  would 
b e  u sed  lo collect b ase l in e  d a ta  for the i 
la te r  eva lua tion  of the im pact of the ,
F edera l  vo lun ta ry  cert if ication  program. .'IV£[ 
Suggestions on  how  to ob ta in  this 
in form ation  w ou ld  be  ap prec ia ted .  Ideas ■ 
on h ow  to identify  all hea l th  Insurance  . r 
p roduc ts  n nd  the com pan ies  tha t  sell ; : :K 
them to M ed ica re  boneficiaries, an d  ' • ;
ideas  on com par ing  insu ran ce  policies,
e.g., a scoring sys tem , u nd  establishing 
3ome m ethod  for com paring  loss  ratios ' '  -, 
w ould  a lso  be  w elcom e.

T h e  S ecre ta ry  is a lso  required  to ] »•
subm it to Congress ,  no  lutcr than  July 1, 1
1902, nnd  at le a s t  every  tw o y e a rs  
thereafter ,  a  repo r t  evalua ting  the  '* .y
effectiveness  o f  the certif ication  j;
p roced u res  a n d  the criminal penalt ies  
e s tab l ished  u n d e r  the la w  (section 
1002(f) (2) of the Act). T h e  report must 7 $ * ;  
Include a n  an a ly s is  o f  the im pact that J 1 V*V*'
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the certification program  a n d  the 
penalties hav e  on the types, m arke t 
share, value, and  co s t  of policies 
certified by  the Sec. etary. T h e  repor t  
will also ad d ress  w h e th e r  the 
certif ication program  an d  the  criminal 
penalties should  be con tinued  or 
changed. W e  invite suggestions and  
comments regarding the potential 
sources of in form ation  for the  report,  the 
types of in form ation  that w o u ld  be m ost 
appropriate, an d  the organ izations o r  
individuals tha t  shou ld  be consulted .

Finally, sec t ion  1882(e) requ ires  tha t  
the Secre ta ry  furnish  all M edicare  
beneficiaries information tha t  will 
enable  them  to m ak e  informed 
purchases  of M edigap  policies. Prior to 
the enac tm en t  of ihis provision, HCFA's 
Office of Benefic iary Service began 
dis tributing informational m ate ria ls  and  
conducting training c la s se s  fcr, and  
distributing training m ater ia ls  to. 
individuals who h a v e  co n tac t  with 
M edicare  benefic iar ies  on the  S ta te  an d  
local levels.  Those  m div idua ls  will be  in 
a position to inform beneficiar ies  of the 
problems inherent in the selection of 
Medigap insurance  an d  of the  
certification program.

Provisions o f  the Regulations

Stale Regulation of Health Insurance 
Policies

Congress specifically si i ted  that 
nothing in the s ta tu te  sh ru ld  be  
construed  so as to offer; the right of uny 
S tate  to regulate M edicare  supplem enta l  
health  insurance  policies th a t  ure 
m arke ted  w ith i i its b o r d e r  tsec ' ion  
1002(j) of the Act). T h is  sam e  provision 
would be con ta ined  'n  the regu la l i tn s .
In practice, for c (ample, a policy 
certified in one State ,  e i ther  by '.bat 
S la te  or under  the vo lun tary  program, 
could be barred  from sale  in  a second  
State, if the policy fa. Is to m ee t  the more 
s tr ingent requirem ent i of the  second  
State.

Medicare Supplemental Health 
Insurance Policy

T h ese  regulations w ould  define a 
M edicare  supplem enta l  health  insurance 
policy, in acco rd an ce  with section 
1082(g) (1) of the Act, as  a health  
insurance  policy o r  o ther  hea lth  benefit 
p lan  that a  private enti ty  offers to a 
M ed icare  benefic iary  lo supplem ent 
M edicare .  Under the definition, tliu 
policy would provide paym en t for 
ex p en ses  tha t arc  no t re imbursed under 
the Medicure program b ecau se  of 
deductib les ,  coinsurance , noncoveragc, 
or o ther limitations.

T he  term "M edicare  supplem enta l  
health  insurance  policy" (Medigap 
policy) w ould  include individual a s  well

a s  group policies. In a cco rd ance  w i th  
sec t ion  1082(c) o f  the Act, policies 
is su ed  a s  a  re su l t  of so lic ita t ion  of 
ind iv id ua ls  through the m ail  or by  m a ss  
m ed ia  advert is ing  (including b o th  prin t  
a n d  b ro ad cas t in g  advertising) w o u ld  be  
co ns ide red  individual policies. T h e  term 
"policy"  w ould  include a certif icate  
is su ed  u nd er  a  policy (section 1882(g)(1) 
o f  the Act). How ever ,  in  a c co rd ance  
w i th  sec t ion  1002(g) of the  Act, group 
hea l th  insu rance  policies o f  em ployers  
a n d  lab o r  o rganizations w o u ld  no t come 
u n d e r  the prov isions of these  
regulations. T hese  policies w ere  
ex em p ted  for  a nu m b er  o f  reasons: they 
a re  u sua l ly  so ld  w ithout reg a rd  to age; 
they  are  no t  often sold specifically  to 
sup p lem en t  M edicare; a n d  a b u se s  
com m only  a s soc ia te d  w ith  M edigap 
polic ies h a v e  no t  genera lly  b een  found 
to occur w ith  re spec t  to them. In fact, 
m a n y  o f  these  policies h a v e  p roven  to 
b e  the b e s t  M edicare  supp lem en t 
av a i lab le  to re t ired  w orkers .

Congress  a lso  in tended  tha t  group 
hea l th  insu ran ce  policies of trade, 
p rofessional,  a n d  occupational 
a s soc ia t ion s  be exem pted  (Conference 
Com m ittee R eport  on h .R .  3220, R eport  
No. 90-944, p. 77). A  policy would  be  
exem pt, how ever,  only if the 
asso c ia t io n—

1. Is com po sed  of indiv iduals a ll  of 
w ho m  a re  ac tively  engaged in the sam e  
profession, trade , or occupation:

2. H a s  been  m ain ta ined  in good faith 
for a pu rpo se  oilier than  th e  ob ta in ing  of 
insurance; an d

3. H a s  been  in cx is tc r .ce 'a t  leas t  two 
y e a rs  before  the da te  of its initial 
offering o f  a Medigap policy to its 
m em bers .

General Requirements
In o rd e r  to b e  certif ied u nd er  the 

vo lun tary  or a S ta le  program, a policy 
must m eet s t an d a rd s  specified  in section  
1002(c) o f  the Act. It w ou ld  have  lo m ee t 
the NAIC s lum lords  nnd  the loss ra t io  
s ta n d a rd s ,  as  p rovided for below . T h ese  
s t a n d a rd s  would  have lo b e  met or 
ex ceed ed  e ither in u single policy or, in 
the case  of policies of nonprofit  hosp ita l  
a n d  m edica l service assoc ia tions ,  in two 
o r  morn policies issued in conjunction  
w ith  one another.

NAIC Mode! Standards
Medigap policies must m eet the NAIC 

model s tn n d a rd s  in o rder  to be certified 
in e i ther the voluntary  program o r  an  
a p p ro v ed  S tale  program. (See sec t ion  
1002(c)(1) of the Act.) T hese  p roposed  
regulations, however,  w ou ld  differ from 
the NAIC s ta n d a rd s  in specified 
ins tances:

* 1. T h e  NAIC s tan d a rd s  a d d re s s  only 
Individual policies. H ow ever ,  the s ta tu te

clearly  a d d re s s e s  bo th  ind iv idual and  
group policies, the reby  es tab lish ing  that 
C ongress  in ten d ed  b o th  indiv idual and 
group policies to m eet requ irem en ts  
p rescribed  by  th e  NAIC s ta n d a rd s  
(including the s t a n d a rd s  re la ting  to 
m inim um  benefi t  provisions, p r e ­
exis ting condition  limitations, full 
disclosure, a n d  cance l la t ion  clauses).

2. T h e  NAIC s ta n d a rd s  define a 
M edigap  policy a s  one  offered  to an  
individual eligible for M ed ica re  by 
re a s o n  of age. T h e  s ta tu te ,  how ever ,  
defines n M edicare  sup p lem en ta l  health  
insu rance  policy as  one  offered  to an 
individual en ti t led  to M edicare ,  w ithout 
regard  to  age (section  1882(g) of the 
Act). T herefore ,  in these  regulations, a 
cert if ied M edigap  policy for any  
M ed icare  benefic ia ry  w o u ld  be required 
to  comply w ith  the  s t a n d a rd s  prescr ibed  
by  the s ta tu te .

3. T h e  NAIC s ta n d a rd s  p rov ide  
op tional loss ra t io  guidelines for 
individual policies only. T hese  
regulations w ou ld  m a n d a te  the loss ra tio  
s ta n d a rd s  for indiv idual an d  group 
policies con ta in ed  in the  s ta tu te  (section 
1082(c) of the Act), os d iscussed  below.

Loss Ratios
The p ro po sed  regula tions w ou ld  

require  tha t  M ed icare  su pp lem en ta l  
policies meet the  loss ra t io  s tan d a rd s  
m a n d a ted  in sec t ion  1802(c) o f  the Act. 
Policies would  be  ex p ec ted  to re turn  to 
policyholders in the form of aggregate 
benefits  p rov ided  u n d e r  the policy at 
leus t  75 percen t of the aggregate  am oun t 
of prem ium s in  the case  o f  group policies 
an d  (30 percent ' in the c a se  o f  individual 
policies. T hese  regula tions w ou ld  
specify the formula for determ in ing  loss 
ra t ios  a n d  the com ponen ts  an d  
assum ptions  used  in npplying that  
formula. In addit ion , u n d e r  '.he voluntary  
certif ication program  insu re rs  w ould  be 
required  to subm it supporting  
Information to HCFA tha t  identif ies the 
d a ta  incorpora ted  in 'o  th a t  formula. W e 
believe that su ch  specific ity is necessa ry  
in the regulations ta a ssu re  that policies 
m eet the loss ra tio  s t a n d a rd s  of the luw 
and  that loss ra t io  calculations are done  
"in ac co rd ance  with a ccep ted  uctunrinl 
principles a n d  pruct ices" ,  as  m an d a ted  
in section  1002(c)(2) o f  the Act. 
Accordingly, insurers would be required 
to subm it the following, together with 
the policy and  the lo3s in tio  
computation:

1. T h e  scale of p rem ium s ror the loss 
ratio ca lcula tion  period.

2. A  descrip tion  of all assum ptions ,  
m ad e  in the d eve lop m en t  or the los° • 
ratio, j

3. T h e  formula used to  ca lcu la te  gross 
prcaiiums.
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'4. T h e  expec ted  level of ea rn ed  

prem ium s in the loss ra t io  calculation 
period.

5. T h e  expec ted  level of incurred  
cla ims in the lo ss  ra t io  calculation 
period.

W e  w ould  a lso  require  tha t a  qualified 
ac tu a ry  sign a n  ac tua ria l  certif ication, a  
dec la ra tion  th a t  the expec ted  loss  ratio  
for a given policy is b a se d  on ac tuaria l  
assum ptions  tha t  arc  appropr ia te  and  
reasonab le ,  taking into account ac tua l  
policy experience , if any, and  
rea so n ab le  expec ta t ions .  For purposes 
of these  regu'Mions, a  "qualif ied 
ac tu a ry "  w ou ld  m ean  a m em ber in good 
s tand ing  of the A m erican  A cadem y of 
A ctuaries ,  or a p e rso n  w ho  h as  
o therw ise  d e m o n s tra te d  his or her  
ac tua ria l  com petence  to the sa t isfaction  
of the C om m iss ioner  o r  Superin tendent 
of Insu rance  o f  the domiciliary S ta te  of 
the insurer.

Note.—These re g u la tio n s  a d d re ss  on ly  the 
sp e c if ic a t io n s  o f the lo s s  ra t io  c a lcu la t io n  
and suppo rting  in fo rm atio n  that w o u ld  be 
re q u ire d  w hen  the in su re r  su bm its  a  po lic y  to 
HCFA in  o rder to o b ta in  in it ia l ce rtif ic a tio n . 
For a c e r t if ie d  p o lic y  to m a in ta in  its  
c e r t if ic a tio n , the in su re r m u st su bm it 
m a te r ia l, in c lu d in g  on upda ted  lo ss ra tio , at 
le a s t on an a n n u a l b a s is  to 11CF/V Thu law  
c le a r ly  e n v is io n s  th a t the S ecre ta ry 's 
e v a lu a tio n  o l th a t m a te r ia l w o u ld  e x tend  to 
the a c tu a l expe rien ce  o f the po licy  in 
p re v io u s y cu rs . T here fo re , fo r purposes o f 
those su b se q u en t s u bm itta ls , HCFA w ou ld  
requ ire  bo th  a lo s s  ra tio  that a d d re sse s 
an tic ip a te d  exp erien ce  an d  d a ta  on a c tu a l 
c lu im s nnd  p rem ium s fo r tha t p o licy . Wo 
in tend  to p ub lish  p roposed regu la tio n s , at n 
la te r  d a te , rega rd in g  the sp e c if ic  d a ta  that 
HCFA  w o u ld  requ ire ,

In dealing  w llh  the issue of loss m h o  
specifications, I1CFA h a s  recognized 
that it is necessa ry  to estab lish  the 
formula for loss ratio  calcu la tions nnd la 
define carefully  its d irec t  and  indirec t 
components .  T he  definit ions hav e  been 
included b ecau se  of 1 ICI'A's recognition 
that  " a ccep ted  ac tua ria l  principles nnd 
p rac t ices"  permit n w ide  range of 
d iscre tion  lo the ac tua ry  in selecting 
nmong the  techniques a n d  data  a t  his or 
he r  disposal,

The loss rnlio formula has  been  sta led  
specifically in the regulations as  a 
simple ra t io  of benefi ts  to premiums. In 
the ratio , "benef its"  w ould  lie computed 
by ndding the p resen t value, on the 
initial ca lcu la tion  dale ,  o f  expected  
incurred benefits  in tile loss ratio 
ca lcu la tion  period  to the present value, 
on the initial ca lcu la tion  date, of die 
to tal policy reserve  a t  the last d ay  of the 
loss ratio  ca lcula tion  period. The total 
policy reserve  on the initial calculation 
d a te  w ou ld  then be  sub trac ted . 
"P rem ium s" w ould  be com posed  o f  the 
presen t value, on  the initial calculation

date ,  o f  expec ted  e a m c d  prem ium s for  
the loss  ra t io  calculation  period . For 
purposes  o f  the formula, "p resen t  
v a lu e s” could be a n  aggregate, 
com puted  b y  the insurer for a  period not 
to exceed  12 consecutive months, of 
exp ec ted  earn ed  prem ium s a n d  incurred  
benefits.

In  developing definitions o f  the 
various  d irect and  indirect loss  ratio 
com ponents ,  IICFA recognizes, as 
in d ica ted  above, th a t  "accep ted  
ac tua ria l  principles and  prac t ices"  
en co m p ass  a range o f  choices tha t a re  
m ad e  by the ac tuary  on the b a s i s  of  his 
or h e r  professional judgm ent as  to 
appropr ia te  d a ta  a n d  techniques 
availab le .  T o avoid widely  vcrying 
professional interpre tations, HCFA h as  
prov ided  definitions, for tl. 5 com ponents .  
T hese  definitions specify the ac tuaria l  
concepts  tha t  HCFA, on the b a s is  o f  its 
consu lta t ions  with ac tua ries  in ternal ly  
and  in the insurance industry, be lieves 
a re  appropr ia te  for developing loss 
ra t ios  for purposes of these regulations.

In addit ion  to the formula an d  
definitions d iscussed  above, it will a lso  
be n ecessa ry  for HCFA to specify  o ther  
requ irem ents  relating to types of 
computa tions, assum ptions, a n d  d a ta  to 
be considered  in developing loss  rntios 
for purposes  of these regulations. HCFA 
believes that these specifica tions will be 
n ece ssa ry  to ass ist ac tua r ie s  in the 
deve lopm ent of loss rntios th a t  a re 
consis ten t will the intent o f  th e  law  an d  
regulations. T hese  further issues a re  
d iscussed  in the next sec t ion  o f  this 
pream ble , w hich  invites com m ents  
specifically on  a n um ber  of the issues 
now  under  developm ent.

W c  believe that the ap p ro ach  lo loss 
rutio requ irem ents  ta ken  in .heso 

. regulations will assu re  tha t  the 
requirem ents  of the la w  arc nun, will 
p rovide  for consis ten t app lica tion  of  the 
loss rat io  threshold s t a n d a rd s  to all 
policies subm it ted  for review, and  
enab le  com parison  am ong policies on 
lliu b as is  of loss ratios. Once the sys tem  
is fully art icula ted  nnd  in p lace , 11CFA 
believes that different ac tuaries ,  
considering  llic sam e Medigap policy 
nnd taking into account die principles 
nnd concep ts  described  in these  
regulations, w ould  be  elite 
independently  to ach ieve  com p •’ .a  bln 
loss ratios.

Solicitation of Comments Specific to 
Loss iiatios

As w e  h ave  noted above, som e of the 
specifications for loss ratio 
dcteri dila tions nro not yet complete. 
HCFA Is studying the prac t ices  of 
various  S ta tes  nnd is consulting 
,V .urnnce n nd  ac tuarial groups and  
o ther  p rofessionals  in the field to

develop  these  specifica tions . W e  in tentfr  
to take in to  considera t ion  the d a ta  
acqu ired  in  tha t  s tu d y  a n d  Jirough t h o s ^  
consu lta t ions, a n d  also  the comments to^a 
th is  pro; o sed  rule, w h e n  w e  p repare  the'^ 
final rule. In add it ion , w e  will provide-<jj 
for a fur ther com m ent period  for the loss'1 
ra t io  specifications in the final • ' 
regulations. W e  invite  com m ents  on a l l j  
a spec ts  o f  the loss rat io  proposal; 
how ever ,  w e  are  e spec ia l ly  in terested  in 
com m ents  on  the following: :,t?

1. In determ in ing  prem ium s and  
benefits ,  the insu rer  m u s t  p rovide  f o r '  swl 
various  factors, a s  appropr ia te .  Tw o o f  /22 
those are: (a) the e x p ec ted  future change'^ 
in the dis tr ibution  by  age a n d  sex  of thexg 
insured  group; a n d  (b) the expec ted  
w earing  off  of the im pact,  in  the early 
period(s) a f ter  a policy is issued, o f  the 
p rocess  the com p an y  u sed  to select the 
insured  a n d  of c lau ses  th a t  temporarily^'.* 
exclude pre-exis ting  condit ions from 
coverage. T h ese  fac tors  will  influence "A* 
c laims. For  exam ple ,  the c om pan y  tha t ‘ -ji 
s c reens  a n d  se lec ts  the in su red  ■ 
(excluding, for exam ple , tho se  w ith  
ce r ta in  h ea lth  conditions) will hav e  •H'.’j }  
few er  claims to p ay  in the ear ly  y e a rs  of •.< 
a policy th an  the com pan y  tha t 
gua ran tees  a c ce p ta n c e  to all applicants . .*• 
(The insured  in the  former in s tance  will 
m os t likely be  health ier ,  a t  low er  risk.) ivg 
W e believe tha t  the insuring . v.-v§ 
organization , in ca lcu la ting  the benefits '  
o f  a  policy, should  p rov ide  for the • , ,  j ?  
im pact of those fac tors  on c laims •' ;-ii 
b ey o n d  the loss ra t io  ca lcu la tion  period. >

2. A ssum ptions  regard ing  n va r ie ty  o f ; 
factors, such  as  lap se  of policies, .. 
in terest, mortality , a n d  morbidity , ore . '  
in tegral com po nen ts  o f  n loss  rat io  . $  
formula. W e  will n d d rc s s  them  In final 
regulations, b u t  w e invite c o m m en ts  and  
suggestions now  for ou r  considera t ion .  >4

3. These  p roposed  regula tions w ould  
require  the insurer  to subm it supporting 
da, a  for loss  ratios (e.g., sca le  of gross 
premiums, a descr ip tion  of assum ptions, 
formula u sed  to ca lcu la te  g ross  
premiums, und  ex pec ted  level o f  e a rn ed  
prem ium s a n d  incurred  claims). W e 
Invite com m ents  on  tha t  supporting  d a ta  
nnd recom m endat ions  regard ing  o th e r  or 
add it ional d a ta  tha t w ou ld  be 
appropria te .

Tim Supplemental Health Insurance 
Panel

Estab lishm ent of the Supp lem en ta l  
H ealth  Insurance  P anel is au thor ized  by  
section  10112(b) of the Act. T h e  Panel 
will consist o f  the S ec re ta ry  o r  o 
designee, w h o  serves a s  chairperson , 
and  four S ta te  C om m iss ioners  or 
S uperin tenden ts  of Insu rance  appo in ted  
by the President. I IC F A  p ub lished  a 
notice in the Federa l  Register on  August 
5,191)0 (45 FR 51923) inviting in terested
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parlies to recom mend, b y  S ep tem ber  4, 
i960, S ta te  C om m iss ioners  and  
Superintendents of Insurance  to.serve 
on the Panel.  T he  P res iden t i3 required  
by section 1082(b)(2) o f  the  A ct  to  make 
appointments to the Panel no la te r  than 
December 31,1080.

The principal function of the P anel is 
to assess  S tate  regulatory  program s for 
Medigap policies and  to de term ine  if 
those p rogram s m eet minimum 
requirements. If the P anel approves  a 
program as meeting the requirem ents  of 
the law. tha t  S ta te  has an  "approved  
program". The decis ions o f  the P anel a re  
binding on  HCFA; tha t  is, H CFA  can  
implement the v o lun ta ry  program only 
in those S ta tes  tha t  do no t have 
approved programs. T h e  Secre tary  shall 
report to Congress, no la tg r jh a n  January .  
l( 19uz, the f a n o l  s in itial d e te rm ina tions  

"ffs to w hich  S ta le s  can no t  be  expec ted  
jo  have  im plementccTarTapprove:iC 
‘program CvTuTv'fT ig s g ^ S e e  section 

’.(i)(2)(B) of the Act and  Conference 
Committee Report on Il.R. 323G, Report 
No. 98-944, p. 70.) Finally, lire P anel 
could m a in ta in  oversight to a s su re  that 
S tates sa t isfac tor ily  implem ent their 
regulatory programs once  the P anel has  
approved  them.

The Panel is a n  independen t 
com ponent w ith in  HHS a n d  will be 
responsible  for estab lish ing  a nd  
im plementing its ow n operating 
procedures.  W hile  those procedures  arc 
b eyond  the scope  of these  regulations, 
wc nre taking this opportunity  to 
identify some of the quest ions and  
issues that will b e  before  the Panel, and  
we invite com m cnis  e n d  suggestions.

1. W h a t  cri teria should  the Panel use 
to determ ine  w he the r  o r  not a  S ta te  hns 
e s tab l ished  and  im plem ented  a 
sa t is fac tory  program for the regulation 
of M edigap policies?

2. D eterm inat ions or the Panel a rc  
binding on S ta te s  and  on HCFA. Should 
the Panel es tab lish  procedures  no that 
Slaton might seek  rev iew  of its 
de te rm ina tions  before they becom e 
effective? If so. wliut should  they bc7

3. H ow  should  the P ane l  comm unicate  
its de te rm ina t ion s  to affec ted  parlies, 
principally  the S late  Com m iss ioners  and  
S uperin tenden ts  of Insurance  a n d  the 
in su rance  industry? Should  notices in 
the Federa l  Register he used for this 
purpose?  W hat o ther  m ea n s  could he 
used?

Emblem
Section  1002(a) of the  Act p rovides for 

an  emblem, a  graphic  sym bol the 
S ecre ta ry  uses to indica te  (hat a policy 
has  b ee n  certified as meeting  the 
requ irem en ts  of the voluntary 
cert if ication program. W e  would 
nu tuorize  the insurer to imprint the

em blem  on certif ied policies. (However ,  
w h ere  a  S tate  proh ib its  the d isp lay  of 
such sym bols,  in su re rs  could no t use  the 
emblem.) W e  a rc  currently  in  the 
p ro cess  of designing the emblem.

W e  will also e m p o w er  S ta te s  w ith  
app rov ed  program s for regulating 
M edigap  polic ies to au thor ize  insurers to 
use  the em blem  on policies is su ed  in 
their  S tates.

A s a  sa feguard  to benefic iar ies ,  w c 
w ou ld  require th a t  an  insu rer  could use 
the em blem  on ly  if the insurer  agrees to 
inform the po licyholder  ia  writ ing  with in  
60 d a y s  a f te r  h is  o r  h e r  policy loses its 
certification.

States With Approved Regulatory 
Programs

H CFA  w ould  no t  review o r  certify 
policies issued  in a S ta te  w ith  an  
app rov ed  program  for the regulation  of 
M edigap  policies. T hose  policies are 
p resm u ed  to m ee t  the s ta n d a rd s  of the 
law  a n d  would  be  deem ed  certified. For 
a S ta te  to hav e  an  "ap p rov ed  program", 
the P anel m ust de te rm ine  tha t  the S tate  
has  es tab lished ,  u n der  Sta te  law, a 
regulatory  program  that app lies  
s ta n d a rd s  equal to or more str ingent 
than  the NAIC s ta n d a rd s  an d  loss ratio 
requirem ents ,  specified  in sec t ion  
1882(c) of the Act. to each  M edicare  
supp lem en ta l  hea l th  insu rance  policy 
is sued  in that S ta te .  (See sec t ion  1882(b) 
o f  the Act.) For p u rposes  o f  these 
regulations, "policy issued  in that S ta le"  
w ou ld  m e a n —.

1. A group policy, if  the ho ld e r  of the 
m a s te r  policy re s ides  in that S tate; and

2. A n  individual policy, it a  ho lder  of 
that policy res ides  in tha t S ta te .  (See 
sec t ion  1882(g)(2)(c) of the Act.)

The Voluntary Certification Program
T he S ecre ta ry  hn3 de te rm ined  that 

HCFA  will adm in is te r  the voluntary  
certif ication program. U nder  these 
regulations, the procedures  o f  that 
program  would he  as  follows:

1. W e  would rev iew  policies that 
.usurers  voluntari ly  submit . H ow ever ,  
w e  w ould  rev iew  und certify only those 
policies issued  in a S ta te  tha t docs  not 
hav e  tpproved regulatory program Tor 
all M edicare  supp lem en ta l  health  
in surance  policies is sued  in th a t  State.

2. T h e  insurer w ould  be required  to 
subm it the following muluriul to HCFA 
for review:

a. A  copy o f  the policy an d  an  nulliuc 
of the policy 's coverage, In the form 
p rescribed  by the NAIC model 
s tan da rd s .

b. A  s ta tem en t  that the information 
subnd l ted  for cert if ication  is accura te  
an d  complete  an d  does  not m isrepresen t 
any  m ater ia l  fact. W e  w ould  require tha t 
the p res id en t  o f  the insurunce com pany,

or a  designee, sign this  s ta tem en t .  W e  
believe  tha t this requ irem en t  is 
n ec e ssa ry  to assu re  tha t  the m ate r ia l  is 
a ccu ra te  an d  tha t it  h a s  b e en  subm it ted  
b y  a n  authorized  rep re sen ta t ive  of the 
insuring organization.

c. An ac tua ria l  cert if ication, a s  
specified  in the regulations.

d. A  s ta tem en t  tha t the policy  m eets  
the requirem ents  o f  the S ta te  in w h ich  
the policy i3 is sued  an d  o f  the S la te s  in 
w h ich  the policy will be  m a rk e ted  as a 
certified policy.

e. A  list o f  the S ta te s  in w h ich  the 
in su rer  is au thor ized  to m ark e t  the  
policy.

f. A  s ta tem en t  tha t  the insu rer  agrees 
to inform the policyholder in writ ing  if 
H C F A  decertif ies th a t  policy.

3. W e  w o u ld  cer ' i fy  policies tha t  m ee t  
o r  exceed  the NAIC a ian d a rd s  a n d  loss 
ra t io  requ irem ents  specified  in 
regulations.

4. W e  w ould  certify a policy only if 
the insurer  agrees to notify the policy­
ho lde r  in writing w ith in  60 day3 of 
decertif ication, if  the policy w a s  
identif ied  as  a "certified policy" a t  the 
time of sale a n d  la te r  decertif ied.

5. W c w ould  continue  to recognize the 
S ta te 's  role in regulating insu rance  
policies m arke ted  w ith in  its borders .  
Therefore ,  w e  w ou ld  not certify a policy 
for sale  in a  S ta te  un less  it m ee ts  bo th  
the requirem ents  o f  these regulations 
nnd requirem ents  o f  the S ta te  in w h ich  it 
is is susd  und  of the S ta te s  in whicli the 
policy will he m urketcd  as  u cert if ied 
policy.

0. A  policy tha t  con tinues  to m eet the 
s ta n d a rd s  w ould  re ta in  its cert if ication  
if the insurer files w ith  HCFA. no la te r  
than  June 30 of each  year, u p d a ted  
vers ions  of the do cum ents  listed in item 
2 above. Submitta l by  this d a te  is 
requ ired  by the s ta tu te  (Section 1382 
(«))•

Insurers w ould  b e  cucourugod lo file 
the ubovc m ateria l us early  a s  possible ,  
b e tw e en  January 1 a n d  June 30, to 
fncili lutu annu a l  review. T he  first 
a n n u a l  subm iss ion o f  m uteria l for a 
n ew ly  certified policy w ould  be  due  no 
la te r  than June 30 o f  the c a le n d a r  y e a r  
following U CFA ’s certif ication of that 
policy.

Although the s tu tu te  m a n d a te s  tha t 
(ho insurer  file materia l annually ,  no 
la te r  than  Jync 30, the Insurer could bo 
requ ired  in some c a se s  to subm it the 
mater ia l  before that date .  To ob ta in  
certif ication  of a policy, the insurer  m ust 
ca lcu la te  a loss ratio  for un identif ied 
period, called the " loss  ra tio  culculntion 
period". For the policy to re ta in  its 
cert if ication  beyond  tha last d a te  o f  that 
period, the insurer would  h av e  to subm it 
a com plete  packet o f  m ateria l,  including 
un  updnted  loss ra tio  de term ination .
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Accordingly, the regulations w ould  
require  that the insurer  subm it the 
n ecessa ry  docum en ts  no la te r  th an  June 
30 o r  the last d a te  o f  the loss ratio 
calculation period, w h ich ever  occurs 
earlier.

7. W e  w ould  decertify  a  policy if the 
policy fails to m eet the  s tan d a rd s  
specified in regulations or if  the insurer 
fails to file material,  as  specified above.

8. W e  w ould  authorize  insurers to 
im print the Secre ta ry 's  emblem on 
certified policies. W e  w ould  also 
monitor insurers  to assu re  tha t  they 
notify policyholders w hen  a policy 
bearing  the emblem loses its 
certification.

9. W e  w ould  inform each  S ta te  of all 
policies certified or decertif ied under  the 
vo lun tary  program.

A p p e a l  o f  H C F A  D e t e r m in a t io n s

T h ese  regulations w ould  provide 
opportunity  for an  adm inis tra t ive  
review, if HCFA determ ines no t to 
certify, or to decertify, a  policy under 
the volun tary  program.

1. N o t i c e  to  th e  in su r e r .  If IICFA 
determ ines not to certify, o r  to decertify, 
a  policy, HCFA w ould  send  a notice 
informing the insurer of P’.c lollowing:

a. The  reasons  for t.ie c'.' termination,
b. T h a t  the insurer  h a s  30 days  from 

the d a te  of the notice lo uppcnl, in 
writing. HCFA’s determ ination  nnd lo 
subm it addit ional information to HCFA 
for review.

c. T h a t  if the insurer appeals ,  HCFA 
will conduct a n  adm inis tra t ive  review, 
as  p rovided for below.

d. T h a t  in a  case  involving 
decertif ication, the decertif ication will 
go into effect in 30 d ay s  from the date  of 
the notice, unless the insurer appeals. 
Should  the Insurer appeal,  the policy 
would  retain  its certification, pending 
the results  of the adm inis tra t ive  review.

2. A d m in i s t r a t iv e  r e v ie w .
a. A HCFA official, not involved in the 

original detuiini. ution, would  conduct 
an  independen t review  of the material,  
Including any  addit ional information the 
insurer  provides.

b. T h e  adm inis tra t ive  review would 
b e  Initiated within 90 d ay s  of the da te  of 
the initial notice to the insurer of the 
decis ion  to decertify, o r  not lo certify, u 
policy.

c. W ithin 15 days  of completion of the 
review, I lCI’A would inform the insurer 
of the results  o f  that review, with an 
exp lan a t io n  o f  the final determination.
In a decertif ication c a se  a final decision 
to decertify  w ould  go into effect 15 days  
a f te r  the d a te  of the notice lo the insurer 
of (lie final de termination .

W e believe that these procedures 
afford a reasonab le  opportunity  for the 
in su rers  to con tes t  an  adverse

de te rm ina t ion  on certification, w ithou t  
undue  adm in is tra t ive  b u rd e n  ei the r  on 
H CFA  or the  insurer.

T r a n s f e r  o f  P o l i c i e s  F r o m  a  S t a t e  
P r o g r a m  to  th e  V o lu n t a r y  P r o g r a m

T hese  regulations w ould  provide for 
the orderly  transfer  of M edigap  policies 
deem ed  certif ied u nder  an  ap p ro ved  
S ta te  p rogram  to the volun tary  program, 
if the Panel de te rm ines  tha t the S ta te  no 
longer has a n  approved  program. If the 
P anel de term ines th a t  a  S ta te  c e a se s  to 
h a v e  on ap p ro v ed  regulatory  program  
for M edigap policies, all policies issued  
in tha t  S ta te  im m edia te ly  lose  their 
deem ed certif ication and  au tom atica lly  
com e under  the aegis of the v o lun ta ry  
program. Policies tha t  ha v e  certif ication 
s ta tu s  from the S ta te  on the d a y  tha t  the 
de te rm ina tion  of the Panel is effective 
would  be p resum ed  to m ee t the 
requirem ents  of. and  w ould  b e  certified 
under,  the HCFA nrogam  until the 
ea r l ie r  of the following:

1. Six m onths  after  the effective d a te  
of the Panel 's  de termination.

2. The expirullon d a te  of the 
certif ication received under  the S ta te  
program.

if the insurer w ishes to hav e  a policy 
re ta in  its certif ication beyond  the d n le  
specified above ,  the insurer would  be 
required  to subm it the policy to H CFA  
for rev iew  nnd  certif ication. The in su rer  
is encouraged  lo subm it the policy a s  
soon as  poss ib le  to enab le  H CFA  to 
rev iew  tiie m ateria l a n d  m ake  a 
de term ination  while the policy still 
re ta ins  its certification.

T h ese  regulations w ould  no t  a d d re s s  
the transit ion  that would occur w h en  
policies ..orlifiod u nd er  the 1 ICFA 
program b ecom e subject lo an  ap p ro ved  
S ta te  regulatory program. W h en  the 
Panel de te rm ines  the S ta te  h a s  an 
approved  program, all M edigap  polic ies 
issued  in tha t S ta te  come u n d e r  the 
authority  of that S ta te 's  program. W o 
an tic ipa te  tha t  the S tate  w ould  provide  
for llie orderly  tranf :r of policies from 
I ICFA's certif ication progrm to its o w n  
regulatory program to avoid 
unnecessary  difficulties for benefic iar ies  
as  well as  insurers. W e  recom m end that 
S la tes  begin to develop  procedures  for 
the transfer  of  pnlicius from the HCFA 
program to their  o w n  programs.

E f f e c t i v e  D o t e s

Final regulations would  be effective lit) 
d ay s  af ter  publication, except for the 
following:

1. T he  effective da te  of cert if ication of 
a pulley would lie July 1,19112 o r  later. 
Tha t is a lso the first d a te  that a  cert if ied 
policy could b ea r  the em blem  (section 
19U2(i) of the Act). The  effective d a te  for 
the u se  of the emblem is b a se d  on

Congress ional concern  th a t  insurers  not 
be  given an  un fa i r  competit ive 
ad van tag e  in  its use, specifically  
insurers  w ith  policies in force th a t  
a lready  m ee t  or e x ceed  th e  s t an d a rd s  
specified in  the s ta tu te .  C ongress  
in tended  to give insurers  ad e q u a te  lead  ■ 
time to rev iew  their polic ies and  to _'■■ 
m ak e  changes, as  appropr ia te ,  in order 
to be certif ied u n d e r  the vo lun ta ry  
program o r  to  m ee t  the req u irem en ts  of 
a n  ap proved  S ta te  p rogram . In addit ion, "•*£ 
S ta tes  tha t  w ish  to es tab l ish  approved  
program s w ould  hav e  time to rev iew  ' ’ ?  
a n d  am en d  S ta te  law s  a n d  regulations, v 'ffi 
Finally, this a lso  affords re a s o n a b le  time 
for the Panel to a s se ss  S ta te  programs, ; > s  
so that H CFA  w ould  k n o w  those S ta tes  
in w hich  the vo lun tary  program  w ould  ' .V i  
b e  operative. . '

2. HCFA canno t  begin to certify }
policies until the P anel 's  de term inations, 
a s  to w h ich  S ta tes  have  e s tab l ish ed  
program s tha t  m ee t the requ irem en ts  of 
the sta tute ,  becom e effective. Section 
1682(i) of the Act specifics tha t  the 
Punel'3 initial de te rm ina tions  must be 
subm it ted  to Congress no lu tcr  than  
January  1,1982 a n d  that they becom e 
effective 60 days  later. In counting those 
60 days, " d a y s  on w hich e ither  H o u se  is •? 
no t in sess ion  because  of an  
Adjournment sine die or an  ad journm ent 
o f  more th a n  three d ays  to a d ay  cer ta in  
urc excluded  in the com puta tion ."  (See 
section  10B2(i)(2)(B) of the Act.j

I11 o rder  to facili tate the s ta r t  o f  the 
volun tary  program and  to enab le  
com pan ies  to display  the emblem on 
a p p rov ed  policies on July 1 ,1932,1 ICFA 
w ould  begin reviewing polic ies ’ssu od  in 
S ta le s  found not to have  sa t is fac to ry  
program s a s  soon a s  the in itial 
de te rm ina tions  o f  Ilia Panel a re  se n t  to 
Congress . 1 ICFA’s certif ication of tho io  
policies, how ever ,  w ould  n o t  becom e 
effective before July 1,1962. Mot cover,  If 
the Panel should  reverse  an  earl ie r  
negative  de termination , b y  approving  
tlio S ta te 's  regul ilory program, any  
policy that H C lA  reviewed, and  th a t  is 
is sued  in tha t  State, w ould  im m edia te ly  
com e u n d e r  the S la te  program.

T he P ap a r tm e n t  is requ ired  to subm it 
section  403.245 of the regulations lo the 
Office of M anagem ent an d  Budget 
(OMB) for review an d  approval.  T h is  
sec t ion  dea ls  with the subm iss ion  of 
information by 1111 insuring organization  
in order  to obtain a n d  m ain ta in  
cert if ication  under  the voluntary 
progiam. Thu D epartm en t will su bm it  
Ibis section to OMB.

Economic Impact

Tiie D epartm ent has  an a ly zed  the 
econom ic  impact of these p rop osa ls  a n d  
d oes  not believe tha t  they a re  "m a jo r"  
w ith in  the m eaning o f  Executive O rd e r
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12044. For example, these  proposals 
would not c rea te  a cos t  im pact of S i00 
million or m ore  w ith in  the nex t five 
years.

Direct ad m in is tra t ive  costs to 
beneficiaries, the insurance  industry, 
States, and  Federal governmen* are 
unlikely to exceed  severa l  million 
dollars annually, com pared  to current 
costs approach ing  $4 billion annually  for 

' Medigap policies an d  approxim ate ly  
S122 million for S ta te  in surance  
regulation (covering all insurance, not 
just Medigap). The  insurance  com panies  
would not be  required to submit da ta  to 
HCFA which they w ou ld  not ordinarily  
have prepared  either for in ternal use or 
State review; or both. H ow ever ,  some 
States do not now  rev iew  policy content 
in detail;  an d  these proposals  m ay  have  
consequentia l im pact in insurance 
commissions in those Slates. Also, 
although w e  have  sought to minimize 
adm inis tra t ive  burdens, further 
im provem ents m ay  be  p js s ib le .  We 
request com m ents  on any  aspec t of 
admin is tra t ive  requirem ents in these 
proposals  for which burden  could be 
reduced further.

The proposed rule would c rea te  
improved information for consumers. 
Nothing in the proposal im poses entry 
restrictions, licensing restric tions, or 
o ther  forms of "com m and  und control" 
governm ent regulation. In addition, 
certif ication is voluntary Accordingly, . 
we do  not believe that these proposals  
have  direct regulatory impact on the 
insurance industry. Clearly, however, 
they will result in a market response 
: " i t  time a s  new ly Informed consum ers 
purchase  be l te r  policies nnd the 
in surance  industry  ad jus ts  its policies to 
meet con su m er  expectations . W e  have 
no quan ti ta t ive  b as is  for projecting 
these resp on ses  nt this time, but expect 
them to involve un Increased proportion 
of the S4 billion spent to Medigap 
policies to be  re turned  to consum ers in 
the form of benefits, w ith  offsetting 
t . . . .  0 ,,| (il|(.|l

as selling expenses .  T h ere  should be no 
ad v erse  impact, excep t insofar as 
c o m p n i lc s  unable  or unwilling to adjust 
to a more competit ive m arket lose 
w i r k e t  share ,  The sti. required liy law  
in 1.HI2 will ad d ress  this issue, but we 
w elcom e com m ents  at this limn.

NAIC Model S tandards

For the r e a d e r ’s Information, we 
p resen t here a sum m ary  of the basic  
requ irem ents  of the NAIC model 
s tand a rds ,  a s  applicab le  to Medigap 
policies. Complete copies  of the text 
may bo ob ta ined  from '.'he National 
A ssocia tion  of Insurance 
Com m iss ioners  350 'Jishnps W ay, 
brooklicld , W is c o r  .in 53001; Allunlion;

D ana H orenberger,  Publications 
Coordinator.

1. G e n e r a l  P r o v is i o n s :
a. "M edicare  Supplem ent C overage"  

m ea n s  a policy of acc iden t a n d  s ickness  
insurance  (1) that is designed  primarily 
to supplem ent M edicare, or is 
advert ised ,  m arke ted  or o therw ise  
purported  to be a supplem ent to 
M edicare ,  a n d  (2) tha t  m eets  the 
requirem ents  of these  s tandards .

b. The  term s "M edicare  Supplem ent" ,  
"M edigap". an d  w o rds  of similar  import 
must not b e  used to charac te r ize  a 
policy, un less  the policy is issued in 
com pliance with these s tandards .

c. A policy issued a s  a "M edicare  
Supplem ent C overage"  must not include 
limitations o r  exclus ions that ere m ore  
••estrictive th an  those of Medicure for 
an y  type of care  covered  u n der  the 
policy.

Note.—The d ra fte rs  o f the N A IC  M ode l 
S tan d a rd s  in ten ded  that nonp ro fit ho sp ita l 
nnd (tted ica l se rv ic e  a sso c ia t io n s  be su b je c t 
to these s ta n d a rd s . In  S ta le s  w here  such 
ho sp ita l and m ed ica l se rv ic e  a sso c ia tio n s  arc 
p roh ib ited  from issu in g  s in g le  su b sc r ib e r  
co n tra c ts  that in c lu d e  a il o f the b en e fits  
requ ired  by th ese  s ta n d a rd s , the issu in g  
e n tity  must m eet the fo llow in g  requ irem en ts: 
S u b sc r ib e r  co n tra c ts  (1) m ust in c lu d e  u s 
m uch o f those b en e fits  a s  a re pe rm itted , und  
(2 ) m ust lie  is su e d  in con jun c tio n  w ith  
ano th e r con tra c t that in c lu d e s  at le a s t the 
rem a inde r o f the m in im um  b en e fits  requ ired . 
In that even t, the com b ina tion  o f con tra c ts 
w i l l  be con s id e red  lo  m eet these s ta n d a rd s .

2, General C o  veray .o  [ \  a  visions: T h ese  
nre minimum s ta n d a rd s  an d  do not 
p rec lude |>olicics from including 
addit ional benefits.

n. "Met., re benefit  period" m eans  
the unit o f  lime used  in (lie M ed icare  
p rogram to m easu re  use of services a n d  
availab il i ty  o f  benefits  u n der  Prut A, 
M edicare  hospi ta l insurance.

b. “M edicare  eligible expenses"  
moans health  care  exp enses  of the k inds  
covered  fiy M edicare, >a the extent that 
these  exp en se s  are recognized as 
rea so n ab le  by Medicare .  Payment of 
benefi ts  by insurers  for M edicare  
eligible exp enses  may lie condit ioned  
upon  the sau te  nr less restrictive 
paym en t conditions, including 
de te rm ina tions  of medical necess ity ,  as  
a re  app licab le  to M edicare  claims.

c. Kxcept as  prov ided  for in 
p a rag raphs  d and  e of this section, 
po l ic ie s ‘must not eor.tnin w aivers  In 
exclude, limit, or reduce  coverage  or 
benefits  for specifically r .m ncJ or 
d escr ibed  prc-cx'Stii iq dir u ses  ot 
physical condit ions.

d. Pre-existing condit ion  limitations 
must not exclude coverage, for more 
than i  months after  the  effective d a te  of 
coverage  u nd er  the policy, of a condition

for w hich  m edica l adv ice  w a s  given by 
o r  trea tm ent w a s  recom m ended  by  or 
rece ived from, a physic ian  within 6 
m onths  before the effective d a te  o f  the 
coverage.

c. Coverage m u s t  no t be  subjec t to 
any  exclusions, limitations, or 
reduct ions that a re  inconsis tent w ith  the 
exclusions, limitations or reduc tions  
perm iss ib le  under  M edicare .  A policy 
may. how ever,  st ipu la te  that coverage  is 
no t provided for a n y  exp enses  to the 
ex ten t o f  any  benefit  ava i lab le  to the 
insured  person  u n d e r  Medicare.

f. Coverage m ust not indemnify 
agains t exp enses  resulting from s ickness  
on a different busis  from losses resulting 
from accidents.

g. C overage must p rovide  tha t benefi ts  
des igned  to cover  cost-sharing am oun  s 
u nder  M edicare  will be changed  
au tom atica lly  to coincide with any  
changes  in the applicab le  M edicare  
deductib le  am oun t a n d  copaym ent 
percen tage  factors. Prem ium s may 
changed  to correspond  w ith  such 
cha rg es .

3. Minimum Benefit Provisions: 
M edicare  supp lem en ta l  coverage  must 
provide a t  least the following:

a. Coverage of Part A M edicare  
eligible exp enses  for hospita l iza tion  to 
the extent not covered  by M edicare  Iron 
the 0 1 :1 d a y  th ro ug h  the 90P. day  in any 
M edicare  benefit period.

b. Coverage of Part A M edicare  
eligible ex pe n se s  'ncurred  a s  daily 
hospita l charges during use  of
M •dienre's lifetime inpat ien t reserve  . 
days.

c. Upon oA|iniistion of ull M ed icare  " 
hospita l it ,patient coverage, including 
the lifetime reserve  days, coverage  of 90 
percen t of all M edicare  Part A  eligible 
expensed for hosp i ta l iza t ion  no ' covered  
by Medicare,  subject to n lifetime 
m axim um  benefit of an addit ional 305 
days.

d. C overage 20 percen t of M edicare  
eligible expenses  under  P a r t  11 
regard less  or hospita l confinement, 
sub jec t  lo a maxim um  ca le n d a r  y ea r  
out-of-pocket deductib le  ol $200 of such 
exp enses  and  to a m axim um  benefit of 
al least $5,000 per  c a le n d a r  year.

4. Disclosure Provisions:
a. All policies, excep t single premium 

n on ren ew ab le  policies a,id those 
resulting from direct response  
solicitation, must hav e  a refund notice 
p rom inently  prin ted  on, ot a t tached  to. 
the first page of the policy. That notice 
m ust s ta te  that Die policyholder lias Die 
right to return the policy within ten days 
o f  its delivery and  to linve Die premium 
refunded  if, a f ter  exam ina tion  of the 
policy, the policyholder is not satisfied 
for any reason .  W ith  respect to policies 
issued as  a result of it direct re sponse

^
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solicitation ( tha t  is, is sued  a s  result of 
so lic ita tion  through the n e w s  m edia  or 
the mail), the policy m us t h a v e  a notice  
prom inently  p r in ted  on, o r  a t ta c h e d  to, 
the first page  of the pc.'icy s ta ting  in  
sub s tan c e  th a t  the policyholder h a s  the 
right to re turn  the policy w ith in  30 d ay s  
of its delivery  nnd  to  hav e  the  prem ium  
refunded  if, a f ter  exam in a t io n  of the 
policy, the po licyhc lder  is n o t  sa t isf ied  
for an y  reason,

b. All insurers  m us t  p rov ide  an 
ap p rop r ia te  cvitline o f  coverage  for a 
M ed icare  supp lem en t policy. The 
insu-"-3 m ust deliver the outl ine to the 
app! tn l  a t  the time applica tion  is 
— a r  i, excep t for a d irect response  

, c y ,  the insurer  m us t ob ta in  
’ jr if ication  o f  rece ip t o f  tha t  outline, 
t  he  items included in the outl ine m ust 
a p p e a r  in the sequence  prescribed  
be low . (The coverage  outline that

follows is taken  ve rb a t im  from the  4AIC 
M odel S tandards .)

(C om pany N ame) M edicare  S upp lem en t  
C overage  Outline o f  Coverage

(1) R ead  Your Policy Carefully—This 
outl ine o f  coverage  prov ides  a  very  brief  
descr ip tion  ol the im portan t fea tu res  of 
y ou r  policy. This is no t the insu rance  
con trac t  a n d  only the a c tu a l  policy 
provisions w ill control. Thu policy itself 
s e ts  forth in detail the ligh ts  and  
obligations o f  both you a n d  your 
insurance  com pany .  It is, therefore, 
im portan t  tha t  you  R ead  Your Policy 
Carefully!

(2) M ed icare  Supplem ent C overage—  
Policies of this category  a re  designed  to 
supp lem en t M edicare  by covering some 
hospital,  medical, a n d  surgical services 
w hich  are  part ia l ly  covered  by 
M edicare.  C overage  is prov ided  for

hospita l inpa t ien t  charges  and  som e 
physic ian  charges, sub jec t  to o ther  
limitations w hich  m ay b e  se t  forth in the 
policy. T he  policy  does n o t  prov ide  . ; 
benefits  for Custod ia l  C are  such a s  
helping !r. walking, getting In a n d  out of 
1 y d ,  p c ' ny, dressing, ba th ing  a n d  taking 
f  V  mine (delete if  such coverage  is 
provided).

(3) (a) (for a y :nts:) N either  (insert 
com pan y 's  nam e) nor its agen ts  a re  
co nnec ted  with M edicare .

(b) (for d irect response:) (insert 
co m pan y’s nam e) is no t con n e c ted  with 
M edicare .

(4) (A brief  sum m ary  o f  the m a jo r  
benefit  gap s  in M edicare  P arts  A  a n d  D 
w ith  a para l le l  descr ip tion  of 
supp lem en ta l  benefits , including do llar  
am ounts ,  p rov ided  by the M edicare  
Supplem ent Coverage in the  following 
order:)

-
iX

t

■)6
j
$
m

1 1

Scrv*co Genofu M<K*cara pays This policy pays you pay

Hov»*aii/atK)n:
kt-n prtvdlo room and boaid qonctal n uk in g  n .sccl- Tirst GO d a y l ......

i moons hospital s c rv co s  a "d  supplies. Gl s i t o  90th day-..-..... ............
I 'c'urjos m ti.ily  spoct.il c a ’G »»nds. drugs. lab Ir s ts . diaq- 01 s i lo  ISO d x y .. .M .N. u „ . . ,  
r isl<c X*myv mcd*cal suppi*ot. opofunog and recovery Beyond 150 d a y s . , 
loom , ancsirK'Sta and roliuivMdOon su<vicos.
Posinosp>tal sv.Rcd nursing caro: In a facility approved F iral 20 days .

  All but S( 100)_______
. . . .  All but S(45) a d a y .. .
  All but S(90) a  d a y . . .

Nothing------

S ..

100% of c o s t s . . . . .  ..
All bu l 5(22.50) a day-  
Nothmg-------------

by Mmlicaia. you must have boon in a hoipdal for al AdrMtonal 60 d a y s  _______________ _
lo a s l 3 days and enter tho laiUity widun 14 d jy s  o iler Beyond 100 Uaytt — ...................... ..........
hosp.ia l discharge.
Mod<nl expense ....................................................    Phyvcan 's services, inpnuent and ou ina tun l medical 00% of ronsonoWa chargo (ollot

aorvtr.us anti cupplios a l a hospital, physical and 5\f>0) dcductibio. 
speech lliempy and urrtMilance.

(5) (A s ta tem en t  tha t  (lie policy does 
or d o cs  not cover  the following):

(n) Private  duty  nursing.
(It) Skil led nursing  hom e care  costs 

(beyond  w h a t  is co\ ured by Medicure).
(c) C ustodial nursing  hom e cure costs.
(d) In te rm ed ia te  nurs ing  hom e care  

c o s ’s.
(cj i lomi! health  c a re  (above n um b er  

of vis its  covered  by M edicare).  .
(f) Physician charges (above 

M edicare 's  rea so n ab le  charge).
(g) Drugs (o ther then prescrip tion  

drugs fiirni: lied during  n Itospi* ' sr 
skilled nu.'sing facility stay).

(Ii) Cure received ou ts ide  of U.S.A.
(i) Dental c a re  or den tures ,  checkups, 

rou tine  immunizations, cosm etic  
surgery, routine foot ca re ,  exam ina t ion s  
for tho cost o f  ey eg lasses  or hearing 
a ids ,

(0) (A description of any  policy 
prov is ions  w hich exclude , eliminate, 
resist, reduce, limit, delay , o r  in any 
oilier m a n n e r  op e ra te  lo qualify 
p aym en t of the benefi ts  d e sc r ib ed  in (4) 
above ,  including conspicuous 
s ta tem ents:)

(a) (That the chart  sum m ariz ing

M edicare  benefi ts  only briefly descr ibes  
such benefits.)

(b) ('' lull the I lealll i Care Financing 
A d m in is tra tion  or its M ed icare  
publica tions  should  be consu l ted  for 
fu rther de ta i ls  an d  limitations.)

(7) (A descr ip tion  of policy prov isions 
respecting rencw ab ii i ty  or con tinua tion  
o f  coverage, including uny  reserva t ion  of 
right to ch ang e  premium )

(II) (The am oun t of prem ium for this 
policy.)

42 CFR C h a p te r  IV, S u hch ap te r  A, is 
am en d e d  by add ing  a new  Part 4(13 and  
Bubpurt 13 lo t end a s  follows:

PART 403—SPECIAL PROGRAMS AND 
PR O JEC T S

• « l| • •

oubpait D— Cot p lica t ion  o t  M ed ica re  
S u p p le m e n ta l  H ealth  In s u ra n c e  
P o lic ies

Sec,
•103.200 Ouais und  scope .
G enera l P ro v is io n s
403.200 Slate regulation of insurance 

policies.

Site.
403.212 M ed ic a re  supp lem en ta l h ea lth  

In su ran ce  po licy .
403.215 G enera l H tundurds fo r c e r t if ie d  

M cd lcu ru  supp lem en ta l hea lth  in su run co  
po lic ie s .

407 21(1 N A IC  m ode l s ta n d a rd s .
403.221 Lons ra tio  s lum lo rd s .
403.221 C a lc u la t io n  f exp ec ted  lo s s  ra tio s: 

G enera l p ro v is io n s .
403.225 C a lc u la t io n  o f exp ec ted  lo s s  ra tio s: 

D a le  and  tim e fram e p ro v is io n s .
403.227 A c lu u r ia l c e r t if ic a t io n .
403.230 Supp lem en ta l h ea lth  in su ra n ce  

pane l.
403.234 Em blem .
S ta le  R egu la to ry  P rogram s
403.240 S ta le  w ith  an app roved  re gu la to ry  

program .
403.242 C e r tif ic a t io n  o f p o lic ie s .
V o lun ta ry  C e rtif ic a tion  P rogram s
403.245 R equ irem en ts for o b ta in in g  

c e r tif ic a tio n ,
403.24(1 R e v iew  nnd c e r t if ic a tio n  o f p o lic ii i
403.251 S n hm llla l o f m a te r ia l to re ta in  

ce rtif ic a tio n .
403.255 D ece rt if ic a t io n  o f p o lic ie s .
403.251) T e rm in a tio n  o f a S ta te  program : 

T ra n s fe ro r  p o lic ie s .
403.200 A dm in is tra t iv e  re v iew  o f I IC f A 

de te rm in a tio n s .
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A u th o rity : S ec tio n s 1102.187',. ?nd 1882 o f 

the S o c ia l S e cu r ity  A c t (42 U .S.C . -302, 
1395hh, an d  1395ss). ,
§403.200 Basis and scope.

This sub p a r t  im plem ents ,  in part,  
section 1002 o f  the Social Security  Act, 
which  prov ides for volun tary  
certification, by  the  Secretary  of H ealth  
and  H u m a n  Services, of M e d ic rA  
supp lem en ta l  he a l th  insu ran ce  policies. 
The in tent of the legislation is lo 
es tab lish  a program that enab les  
M edicare  beneficiar ies  to identify 
M ed ica .e  supp lem en ta l  health  insurance  
policies tha t  do no t duplica te  M edicare  
coverage  and  th a t  provide adequa te ,  
fairly p riced  p rotec tion  ag a ins t  health  
care  ex p en ses  tha t  are  no t covered  by 
Medicare.  This  sub p a r t  se ts  forth the 
s t a n d a rd s  and  p rocedures  HCFA will 
use  to im plem ent the certif ication 
program.

General Provisions

§ 403.208 State regulation ot Insurance 
policies.

T he prov is ions  of this nubpart do not 
affect the right of a S tate  to regulate 
policies m arke ted  in tha t  Slate.

§ 403.212 Medicare supplemental health 
Insurance policy.

(a) F.xcept us specified in paragraph
(c) of this section, "M edicare  
supp lem en ta l  hea l th  insurance  policy" 
(policy) m ean s  a  hea l th  insurance  policy 
or o ther health  benefit  p la n —

(1) T h a t  u p r iva te  enti ty  offers to a 
M edicare  beneficiary: an d

(2) T h a t  p rov ides paym ent for 
ex pen ses  incurred  for serv ices  a n d  items 
that a rc  no t  re im bursed  u n der  the 
M edicare  program b ecau se  of 
deductib les ,  co insurance, or other 
l im ita t ions under  Medicare .

(b) M ed icare  supp lem en ta l  health  
insu rance  policy includes the following;

(1) An individual policy. For purposes 
of this section, " ind iv idual policy" 
includes an y  policy issued as  it result of 
solicitation of ind iv iduals—

(1) Through the  mail; or
(ii) IJy m ass  m edia  advertising.
(2) A group policy,
(3) A certif icate  issued under  a policy.
(c) Medical j  supp lem en ta l  health  

insu rance  policy dons not include any of 
the following health  insurance  policies 
or health  benefit plans:

(1) A policy or p lan  of one  or more 
em ployers  for employees, former 
employees, or a n y  com bination  thereof.

(2) A policy or p lan  of one  or more 
labor  o rgan izations for m em b ers , r 'rtner 
m em bers ,  or any  com bination  thereof.

(3) A policy o r  plan of the trustees  of a 
fund es tab l ish ed  by one or m ore labor 
organizations, one  or m ore  employers, or

an y  com bination , for a n y  one or 
com bina tion  of the  following:

(i) Employees.
(ii) Form er employees.
(iii) M em bers .
(iv) Form er m em bers .
(4) A policy or p lan  o f  a profess ional 

trade  o r  occupat ional assoc ia tion ,  if the 
a sso c ia t io n —

(i) Is com p osed  of ind iv idua ls  all of 
w ho m  a re  ac tive ly  engaged  in the sam e 
profession, trade , or occupation:

(ii) H a s  been  m a in ta ined  in good faith 
for a pu rpose  o ther  th a n  ob tain ing 
insurance; and

(iii) H a s  been  in ex is tence  for a t  leas t  
two y e a rs  before  the d a te  of its initial 
offering of a M ed ica re  supp lem en ta l  
hea lth  insu rance  policy to its mem bers .

§403.215 G en e ra l s ta n d a r d s  fo r  c e r t i f ie d  
m e ' t l r v c  s u p p lem en ta l h e a lth  In s u ra n c e  
p o lic ie s .

(a) A  policy tha t  m ee ts  the 
requ irem en ts  o f  this su b p a r t  will be 
cither—

(1) D eem ed certif ied in a S ta te  with an
jp ro v ed  regulatory program, as

prov ided  for in §403.242; or
(2) Certified u n der  the  vo lun tary  

cert if ication program, a s  p ro v k  jd  for in 
§403.240.

(b) T o  be certif ied u n d e r  p a rag raph  (a) 
o f  this section, a  pclicy  m ust m e e t—

(1) T h e  NAIC m odel s t a n d a rd s  of 
§403.210;

(2) T h e  loss ra t io  s t a n d a rd s  of 
§403.221; and

(3) For puruosos of p a rag rap h  (a)(2). 
any  S la te  requ irem en ts  app licab le  to a 
policy—

(i) Issued  in th a t  S tate; or
(ii) M ark ted in that S ta te  as  a 

certified policy.
(c) T he  s t a n d a rd s  specified  in 

§§403.210 a n d  403.221—
(1) M ay  be m et in tw o  or m ore  policies 

issued  in conjuctiou  w ith  one  an o th e r  in 
the cane  of—

(1) A nonprofit  hosp i ta l  associa tion; 
nnd

(ii) A  medical serv ice  associa tion : and
(2) M ust he met in a single policy in 

till o th e r  cases .

§■103.218 NAIC m o d e l s ta n d a r d s ,
(a) "NAIC model s t a n d a rd s"  m ean s  

the N ational A ssoc ia t ion  of Insurance  
C om m iss ioners  (NAIC) Model 
Regulation to Im plem ent the Individual 
A ccident and  S ickness Insu rance  
Minimum S tan d a rd s  Act, as  am en d e d  
end  ad o p ted  by NAIC on June G. 1979, as  
it applies  lo M edicare  su pp lem en ta l  
policies.

(b) T h e  policy must meet or exceed  
the NAIC model s tan da rd s ,  except 
th a t—

(1) The policy m ust m ee t  the NAIC 
m odel s tan d a rd s ,  regard less  o f  the 
M edicare  benefic ia ry 's  age; a n d

(2) The policy m us t m ee t  the loss ra t io  
s ta n d a rd s  specified  in §403.221.

§403.221 L o s s  ra t io  s ta n d a r d s .
(a) The policy  m u s t  b e  ex pec ted  to 

re tu rn  to the policyholders ,  in the form 
of  aggregate benefi ts  p rov ided  u n d e r  the 
policy—

(1) A  leas t  75 percen t  o f  the aggregate 
am ou n t  of prem ium s in the case  of group 
policies; and

(2) At leas t  60 pe rcen t  o f  the aggregate  
am oun t  of prem ium s in the c a se  of 
indiv idual policies.

(b) The insuring o rgan ization  must 
ca lcu la te  loss ratios accord ing  to the 
provisions o f  §§ 503.224 an d  403.225.

§ 403.224 Calculation of expected loss 
ratios: General provisions.

(a) B a s i c  f o r m u la .
( l )  The expec ted  loss  ratio  is 

ca lcu la ted  by  de term ining the ra tio  of 
bet efits to prem ium s.

(.1) To ca lcu la te  the a m o un t o f  
“b c ic f i t s " —

(i) A dd  the p resen t va lues  on the 
initial calculation  d a te  of—

(A) E xpected  incurred  benefi ts  in the 
loss  ratio  ca lcu la tion  period, to—

(D) The total policy re serve  a l  the las t  
d a y  o f  the loss ra tio  ca lcu la tion  period; 
an d

(ii) Sub trac t  the total policy re serve  on 
the initial ca lcula tion  d a te  from the sum  
of these values.

(3) To ca lcu la te  the am ou n t  of 
"premiums", ca lcu la te  the p resen t va lue  
on the initial ca lcu la tion  d a te  of 
expec ted  e a rn ed  prem ium s for the loss 
ratio  ca lcu la tion  period.

(h) P r o v i s i o n s  f o r  c a l c u l a t in g  
'■ benefits". .

{,} "Total policy re se rv e"  m eans  the 
sunt of—

(i) A dd itiona l reserve; and
(ii) The  reserve  for future contingent 

benefits.
(2) "A ddit ional re se rv e"  m e a n s  the 

am oun t ca lcu la ted  on a net level reserve  
basis ,  using app rop r ia te  va lues  to 
account for lapse , mortality , morbidity , 
an d  interest, that 011 the v a lua t ion  d a te  
rep resen ts—

(i) The p resen t v a lue  of expec ted  
incurred benefits  over die loss ratio  
calculation period: le s s—

(ii) The  p resen t va lue  o f  expec ted  net 
prem ium s over  the loss  rat io  ca lcu la tion  
period.

(3) "Net prem ium " m eans  the level 
portion of the grass  prem ium  used in • 
calculating the add it iona l reserve. On 
the d ay  the policy is issued, the p resen t 
value of the scr ies of those portions 
equa ls  the p resen t  vulue of the ex pec ted
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incurred  c iaims over  the period tha t  the 
gross prem ium s are  com puted  to provide 
coverage.

(4) "R eserve  for fu ture contingent 
benefi ts"  m e a n s  the am ounts ,  no t 
e lsew h e re  included, tha t  provide for the 
ex tens ion  of benefi ts  a f te r  insurance 
coverage  term inates .  T h e se  benefits—

(i) A re  p red ica ted  on a  health  
condit ion  exis ting on the d a te  coverage 
ends;

(ii) A ccrue  a f te r  the ilaie coverage 
ends; a n d

(iii) A re  p a y a b le  after  the valuat ion  
date.

(c) P r o v i s i o n s  f o r  c a l c u l a t in g  
" p r e m iu m s " .

(1) "E arned  prem ium  for a given 
period  m e an s—

(1) W ri t ten  prem ium s for the period; 
p lus—

(ii) T he  total prem ium  reserve  a t  the 
beginning of the period; le s s—

(iii) T h e  total prem ium reserve  a t  the 
en d  of the  period.

(2) "W rit ten  prem ium s in a given 
period"  m e a n s—

(i) Prem ium s co llected  in that period; 
p lus—

(ii) Prem ium s d ue  an d  uncollected  a t  
th e  end  o f  tiiat period; less—

(iii) P rem ium s due  a n d  uncollected at 
the  beginning of tha t  period.

(3) "T ota l  prem ium  reserve"  m eans 
the s m of—

(i) T he  u n ea rn ed  prem ium  reserve;
(ii) T h e  ad v an ce  prem ium reserve; an d
(iii) The rese rve  for ra le  credits.
(4) "U nearn ed  prem ium reserve"  

m eans  the portion  of gross premiums 
d ue  that provide for d ay s  o f  insurance 
coverage  a f te r  the valuu t ion  date.

(5) "A dvunce  prem ium  reserve" 
m e a n s  prem ium s rece ived  by the 
insuring  organ ization  tha t  a rc  due after  
th e  va lua t ion  d a te .

(0) "R eserve  for ra le  c red i ts"  m eans  
ra te  credi ts  on u group policy tha t—

(1) A ccrue  by the valuat ion  da te  of the 
policy; a n d

(ii) A re  paid  o r  cred i ted  af te r  the 
va lu a t io n  ' .a te .

§ 403.225 C a lc u la t io n  o f e x p e c te d  lo s s  
ra t io s ;  D a te  a n d  t im e  trcm c  p ro v is io n s .

(a) "A, p lication d a te "  m ean s  the day  
the insuring organ ization  s en d s  the 
policy  to I ICFA for ri view.

()>) "Initial ca lcula tion  d a te "  m eans  
the first d a te  of the  period tha t the 
Insuring o rgan iza tion  use3 to calculate  
the policy’s exp ec ted  loss ratio.

(1) The ir. tial ca lcu la tion  d a te  may be 
before, the sam e  as ,  or a f te r  the 
app lica tion  date; exce p t—

(2) The initial ca lcu la tion  d a le  must 
not be ear l ie r  than  January  1 of the 
c a le n d a r  y e a r  of the applica tion  date.

(c) "Loss ratio  ca lcu la tion  period" 
m e a n s  the period beginning with the

initial ca lcula tion  d a te  and  ending with 
the la s t  d a y  o f  the period  for which  the 
insuring organ ization  ca lcu la tes  the 
policy 's  scale  o f  premiums.

(d) T o  ca lcu la te  "p resen t values",  the 
insuring organ iza tion  m ay  use 
appro x im a t io ns  that aggregate, for a 
period  no t to exceed  12 m on ths—

(1) E xpected  e a rn ed  premiums, and
(2) Expec ted  incurred  benefits.

§ 403.227 Aciuarial certification.
(a) For  p u rposes  ol certif ication 

reques ts  subm it ted  u nd er  § 403.245(b), 
"ac tuaria l  cert if ication" m eans  a signed 
decla ra tion  in w hich a  qualified ac tua ry  
s ta te s  tha t  the a ssum ptions  used  in 
calculating the exp ec ted  loss ra tio  a re  
ap p ro p r ia te  a n d  reasonab le ,  taking into 
accoun t actual policy experience , if any, 
and  reason ab le  expecta tions .

( b j "Qualif ied ac tu a ry "  m e a n s—
(1) A m em b er  in good stand ing  of the 

A m erican  A c ad em y  of A ctuaries; or
(2) A person  w ho  h as  o therw ise  

d em o ns tra ted  his o r  h e r  ac tua ria l  
com petence  to the sa t is fac tion  of the 
C om m iss ioner  o r  S uperin tenden t of 
Insurance  o f  the domicil iary S la te  of the 
insuring organization.

§ 403.230 Supplemental health Insurance 
par.cl.

(a) Membership. .The Supplem enta l 
H ealth  Insurance  Panel (Panel) consists  
of—

(1) The S ecre ta ry  or a designee, w ho 
serves a s  chairperson , an d

(3) Four S ta te  C om m iss ioners  of 
Superin tenden ts  or Insu rance  appo in ted  
by the f . n i d e n t .

(b) F u n c t i o n .
(1) The Panel i lc icrm ines w hether  or 

no t ft S ta te  regulatory  progt ,iiU fur 
M edicare  supp lem en ta l  health  insurance  
policies meets und  continues to meet 
minimum requirem ents ,  a s  specified 
under  § 403.240.

(2) T h e  Secretary, 03 ch a irperson  of 
the Panel, informs the S ta le  
C om m iss ioners  an d  Superin tenden ts  of 
Insu rance  of all de te rm ina tions  m ade  
u nd er  p a rag raph  (b)(1) o f  this section.

S 403.234 Em b lem .
(u) T h e  emblem is a g raphic  symbol, 

ap p ro v ed  by HI IS, Hint ind ica tes  that a 
policy m eets  the cert if ication 
requ irem en ts  of this subpar t .

(b) Unless p rohibited  by tho S ta te  in 
which the policy is m arke ted ,  the 
insuring organ ization  m a y  d isp lay  tho 
em blem  on polic ies certif ied u nder  the 
volun tary  certif ication  program.

(c) If a policy is issued  in u S ta te  with 
a n  ap proved  regula tory  program, the 
S la te  in w hich  the policy is m arke ted  
m ay  au thorize the insuring organization 
*.o d isp lay  the emblem on that policy.

(d) In the case  of a policy d isplaying 
the emblem, the insuring  o rgan iza tion  
m us t notify each  h o ld e r  o f  th e  policy 
w ith in  60 d a y s  in writing, if—

(1) HCFA decert if ies  the policy, as  
specified in §§403.255,403.258(b)(3), an d  
403.260(b)(5) an d  (c)(4); or

(2) The S ta te  w ith  a n  ap p ro v ed  
regulatory  program  de te rm in es  tha t  the 
policy cea se s  to m ee t S tate  
requ irem ents .

State Regulatory Programs
§403.240 S ta te  w ith  an  a p p ro v e d  
re g u la to ry  p ro g ram .

(a) A  S ta te  h a s  a n  ap p ro v ed  
regulatory  program  if the Pane) 
de term ines tha t  the S ta te  h a s  in  effect 
u n d e r  S ta te  Iuw a  regu la to ry  program  
that p rov ides  for the app lica t ion  of 
s tand a rds ,  w i th  re spec t  to each  
M edicare  supp lem en ta l  hea lth  insu rance  
policy issued  in tha t  S ta te ,  th a t  are 
equal to or m tv e  str ingent than  those 
specified in § a03.2J5.

(b) "Policy issued  in tha t S ta te"  
m ean s—

(1) A group policy, if the ho lde r  of the 
m a s te r  policy res ides  in  tha t S tate; and

(2) A n individual policy, if  a  ho lde r  of 
tha t policy res ides  in th a t  S tate.

§403.242 C e r t if ic a t io n  o f  p o lic ie s .
If a S la te  h a s  an  a p p ro v ed  regulatory 

program, a  policy is su ed  in th a t  S la te  is 
deem ed ccrlified.

V oluntary  Certification P rogram  ^

§ 403.245 R e q u ir em e n ts  fo r  o b ta in in g  
c e r t if ic a t io n .

(a) A policy m ust m ee t the s ta n d a rd s  
specified in § 403.245 to be certif ied by 
HCFA.

(b) A n insuring organ ization  
requesting certif ication o f  n policy must 
submit the following to IICI’A for 
review;

(1) A copy o f  tho policy.
(2) A copy of tilt! outl ine  o f  coverage, 

in the form prescr ibed  by the NAIC 
model s tan da rd s .

(3) A  s ta tem en t  tha t the policy m eets  
the requirem ents  specified in p a rag rap h
(a) of this section.

(1) A  copy of the < u lcubitions for the 
expec ted  loss ratio.

(5) Supporting du a used  in calculating  
the exp ec ted  loss  ratio. T ha t d a ta  m ust 
Include—

(i) The sca le  o f  prem ium s for the loss 
ratio  calculation  period;

(ii) A  descrip tion  o f  nil assum ptions;
(iii) T he  formula used  to ca lcu la te  

gross premiums;
(iv) T he  expec ted  level of e a rn e d  

prem ium s in the loss ra t io  calculation  
period: a n d .
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(v) T he  ex pec ted  level of incurred 
claims in the loss ra t io  calculation 
period.

(6) An actuaria l  certif ication, as 
specified in § 3.227. o f  the loss ratio
com putations.

(7] A list o f S ta tes  in  which the 
insuring organization is authorized  to 
m arke t  the policy.

(8) A s ta tem en t  tha t  the insuring 
organ iza tion  w ill  notify  the 
policyholders in writ ing w ith in  60 days 
of decertif ication, if the policy is 
identif ied as  a  certif ied policy at the 
time o f  sa le  a n d  la te r  decertified.

(9] A  signed s ta tem en t  in w hich  the 
p res id en t  of the insurir .  organization, or 
a designee, a t tes ts  th a t  the information 
subm it ted  to HCFA '.'or rev iew  is 
accu ra te  an d  com ple te  and  does  not 
m isrepresen t any  m ater ia l  fact.

5)403.248 R e v iew  a n d  c c r t it ic a t io n  o l 
p o lic ie s .

(a) HCFA will rev iew  policies that the 
insuring o rganization  voluntarily 
subm its,  excep t tha t HCFA will not 
rcvie .v a policy issued  in :: S ta le  with an 
ap p ro v ed  regulatory program under
5 403.240.

(b) If the "couirements specifiec in 
§ 403.245 arc  met, I ICFA will—

(1) Certify I re policy; and
(2) A uthori:  j the insuring organization 

to imprint the em blem  on the policy, as 
p rov ided  for in § 403.234.

(c) HCFA will inform all S tate 
C om m iss ioners  a n d  S uperin tendents  of 
Insurance  o f  Policies that it certifies.

§ 403.251 Submittal o l  material to re ta in  
certification.

(a) I ICFA certif ication  for policies that 
con tinue  lo m eet the s ta n d a rd s  will 
rem a in  in effect, if the insuring 
organ iza tion  files the m ateria l specified 
in § 403.245(b) no la te r  than the dale  
specified in parag raph  (b) or (c) of this 
section.

(b) Except an specified in paragraph
(c) oT this section, the insuring 
o rgan ization  must file the materia l with 
I ICFA no la te r  than June 30 of each 
year.  'IT n first time the insuring 
organ  iz lion must file the m ateria l is no 
la te r  ‘b an  June 30 of tho ca lendar  year 
tha t lollows the y e a r  in which I ICFA—

(1) Certifies a new  policy; or
(2) Certifies a policy tha t  h as  been 

decertif ied, a s  p rov ided  in § 403.255.
(c) If the toss ratio  calculation  period, 

used  to ca lcu la te  dm expec ted  loss ratio 
for the last ac tua ria l  cert ification 
subm it ted  to ICFA, e e l s  before the 
June 30 d a te  uf pa rag raph  (b) of this 
section, tho insuring organization must 
file the materia l w ith  I ICFA no later 
than  the last d ay  of that ra te  calculation 
period.

§ 403.255 D e c e r t if ic a t io n  o f  p o lic ie s .
(a) HCFA will decert ify  a  policy, if—
(1) The policy fails to m e e t  the 

requ irem en ts  specified in § 403.245(a); or
(2) The insuring o rgan iza tion  fails to 

meet the requ irem en ts  for subm it ta l  of 
mater ia l  specified  In § 403.251.

(b) If H CFA  decertif ies a  policy, 
i ICFA will inform the  insuring 
organ iza tion  an d  all  State 
Com m iss ioners  a n d  Superin ten den ts  of 
Insu rance  o f  its de te rm ina tion .

(c) HCFA will m onitor  the insuring 
organ iza tion  to a s su re  tha t the insuring 
organ iza tion  notifies each  policyholder 
in w rit ing  w hen  his o r  he r  policy is 
decertif ied.

§ 403.258 T e rm in a tio n  o f a  S ta te  p ro g ram : 
T ra n s fe r  o f  p o lic ie s .

(a) W h en  the P ane l de te rm ines  tha t  a 
S ta te  no longer has  a n  approved  
regulatory  program, polic ies issued  in 
that S ta te  a re  t ransfe rred  to the 
jurisdiction of the v o lun ta ry  certification 
program.

(b) If the policy w a s  certif ied  u n der  a 
S ta te  regulatory  program, bu t  is 
t ransfe rred  to the vo lun ta ry  program, 
the following prov isions apply:

(1) H CFA  will w a iv e  the requirem ents  
specified in § 403.245(b) for subm it ta l  of 
ce r ta in  information  by the insuring 
organ iza tion  lo o b ta in  initial 
certif ication.

(2) HCFA will certify the  policy. Tha i 
cert if ication will b e  in effect—

(ij Until the expira tion  d a te  of the 
certif ication the policy rece ived  under  
the S ta te  program; bu t

(ii) Not for more b~n B months.
(3) if the insuring .ganiza tion w ishes  

cer tif ication  to con tinue  b ey o n d  tho date  
specified in p a rag rap h  (b) (2) of this 
section, the insuring organ ization  must 
subm it the m ater ia l  specified  lin
§ 403.245(b) before tha t  dale .

(i) If I ICFA certif ies the policy on or 
before the d a te  specified in pnragranh
(b) (2), the new  certif ication  will become 
effective on the d a te  the d e te rm ina tion  
is made.

(ii) If I ICFA do es  not certify  the policy 
on or before  the d a te  specified in 
pa rag raph  (b) (2) of this section , that 
policy is decertif ied.

§ 403.280 A dm in is tra t iv e  r e v ie w  o f HCFA 
a e te rm ln n t io n s .

(a) This sec t ion  p rov ides  for 
ad m in is tra t ive  rev iew  of a HCFA 
d e te rm in a tion —

(1) Not to certify a policy; or
(2) To decertify  a policy.
(b) HCFA will s en d  a notice  lo the 

insuring organ ization  conta in ing  tho 
following information:

(1) T ha t 1 ICFA h a s  m a d e  a 
d e te rm in a tion —

(1) Not t' certify a  p o l i c y  or
(ii) To r ecertify a policy.
(2) The reasons  for  the de term ination .
(3) t h a t  the insuring organ iza tion  has 

30 days from the d a te  of the notice to—
(i) Request,  in writing, an  

adm inis tra t ive  rev iew  of the I ICFA 
determination; an d

(ii) Submit add it ional inform ation  to 
HCFA  for review.

(4) That, if the insuring organ ization  
reques ts  an  adm inis tra t ive  review,
HCFA will co r . juc t  the review, as 
provided for in pa rag raph  (c) of this 
section.

(5) T hat,  in a c ase  involving 
decertification, the  decertif ication  will 
go into effect 30 d ay s  from the d a te  of 
the notice, un less  the  insuring 
organization  reques ts  a n  adm in is tra t ive  
review. If the insuring organization  
requests  an  adm inis tra t ive  review, the 
policy re ta ins  its cert if ication until 
HCFA m akes  a final de term ination .

(c) If the insuring organization 
requests an  adm inis tra t ive  review.
HCFA will conduct the rev iew  as 
follows:

(1) A H CFA  official, not involved in 
the initial HCFA determ ination, will 
initiate  an  adm inis tra t ive  rev iew  within 
90 days  of the d a te  of the notice • 
prov ided  for in pa rag raph  (c) of this 
section.

(2) T he  official will consider—
(i) The original m ater ia l  subm il led  to 

I ICFA for review, as  specified in
§§ 403.245(b) or 403.251; nnd

(ii) A ny addit ional information, tlial , 
Ihe insuring organization subm its  lo 
HCFA.

(3) W ith in  15 d ay s  after  the 
ad m in is tra t ive  rev iew  is completed.
I ICFA will inform the insuring 
organization  in writing of the final 
decision, with an  exp lana t ion  of the 
final decision.

(4) If llie final decis ion is lo decertify a 
policy, tiie decertif ication  will go into 
effect 15 d a y s  after  the d a te  of 1 ICFA’s 
notice to inform the insuring 
organization  of the final decision.
(Secs. 1102.1071. an d  111112 .if llie Social 
Security Act (42 U .S.C . 1302.139,‘iiili. an d  
1375s«))
(Catalan of Federal Domestic Assistance 
Program No. 13.773. Medicare—Hospital 
Insurance Program: No. 13.774. Medicare— 
Supplementary Medical Insurance Program)

Dated: N ovem ber 5. ltiao .
I Inw ard  N ewm an ,
Administrator, Urn It It Carr Financing 
Administration,

Approved: J a n u a ry !). 1*101. 1
Patric ia  Roberts H arris , (
Secretory,
|l K Doc. M-I77S Kitrd I-IIMO, 0 4S ain|
BILLING CO DE 4I10-3S-M
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FY 81 FY 82 FY S3 FY 8) FY S3 FY S 6
100 PERSONA I SFRVICFS 0 0
200 TRAVEL 0 0
300 CONTRACTUAL 0 0 “

400 COM M OniTIFS 0 0
500 EQUIPMENT 0 0
600 LAND & STRUCTURES 0 0
700 GRANTS. CLAIMS. ETC. 0 0 i

TOTAL
0

0 I

FUNDING (Thousands o f  Dol 

GEN ERA L FUND
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0 0 1
FED ERA L FUNDS 0 n
OTHER (Snecifv Fund Source) 0 0

d 1
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PART TIM E 0 0
TEM PORARY 0 0
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January 12, 1981

P r e s i d e n t  of t h e  Senate 
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811 

D e a r  Mr. President:

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  
A l a s k a  Constitution, I am t r a n s m i t t i n g  a b i l l  w h i c h  
am e n d s  AS 2 1 . 4 2 . 1 3 0  b y  a l l o w i n g  the d i r e c t o r  o f  
i n s u r a n c e  to d i s a p p r o v e  a form filed u n d e r  AS 
2 1 . 4 2 . 1 2 0  when the i n s u r a n c e  b e n e f i t s  do n o t  b e a r  a 
r e a s o n a b l e  r e l a t i o n s h i p  to the p r e m i u m s  c h a r g e d .  
R e g u l a t i o n s  e s t a b l i s h i n g  a p p r o p r i a t e  c o s t / b e n e f i t  
ra t i o s  will b e  a d o p t e d  to p r o v i d e  g u i d e l i n e s  f >r 
t h e  exercise of this power.

T h i s  amendment is a r e s p o n s e  to P u b l i c  L a w  9 6 - 2 6 5  
w h i c h  em powered the federal g o v e r n m e n t  to c e r t i f y  
p r o g r a m s  for m e d i c a r e  s u p p l e m e n t a l  p o l i c i e s  in 
s t a t e s  that fail to e s t a b l i s h  e q u i v a l e n t  p r o g r a m s  
o f  certification. T h i s  b i l l  will p r o v i d e  a 
m e c h a n i s m  for the d i r e c t o r  of i n s u r a n c e  to c e r t i f y  
s u p p l e m e n t a l  m e d i c a r e  p o l i c i e s  and avoid f e d e r a l  
r e g u l a t i o n  of this  area.

Sincerely,

s y  y s  u

Jay S. H a m m o n d  
G o v e r n o r
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21.42.130 INSURAJ||E| § 21.42.130

to the m anner of d istr ib u tio n  o i benefits or to  the  rese rv a tio n  o f  
rights and benefits u nder life  o r disability  insurance policies a n d  
are used a t the  req u est o f the  individual policyholder, con tra ,c t 
holder, or certificate holder. F o rm s fo r  use in  p roperty , m a rin e  
(other than w et m arin e  and tra n sp o rta tio n  coverages), c a su a lty  
and  surety insurance coverages the  filing requ ired  by  th is  section  
niav be made by r a t in g  organizations on behalf of its  m em bers a n d  
subscribers; bu t th is  provision does n o t p ro h ib it a  m em ber o r  
subscriber from  filing the fo rm s on its  own behalf.

(b) Each filing shall be m ade not less th an  30 days in ad v an ce  
of delivery. A t the exp ira tion  of the  30 days th e  fo rm  filed sh a ll 
be considered approved unless before the  30-day period  i t  h a 3  
been affirmatively approved  o r disapproved by o rder of th e  d ire c to r . 
Approval of the fo rm  by the  d irec to r constitu tes a w a iv er o f t h e  
unexpired portion of the  w a itin g  period. The d irecto r m ay  ex ­
tend by not more th a n  an  additional 30 days the period  w ith in  
which he may affirm atively approve or disapprove the fo rm , b y  
giving notice of th e  extension before exp ira tion  of th e  in itia l  3 0 - 
day period. A t th e  exp ira tion  o f the extended period, an d  in th e  
absence of a p rio r affirm ative approval o r d isapproval, th e  fo rm  
shall be considered approved. The d irec to r m ay a t any  tim e, a f t e r  
notice and fo r cause shown, w ithd raw  th e  approval.

(c) An order o f  th e  d irec to r d isapproving  the fo rm  o r  w i th ­
drawing a previous approval shall slat*-- the  grounds and th e  p a r ­
ticulars in such de ta il us reasonably  to  inform  the in su re r  th e re o f .

(d) The d irec to r m ay, by order, exem pt from  the  req u irem e n ts  
of this section f o r  as long as he considers p roper an in su ra n c e  
document or form  or type thereo f us specified in th e  o rd er, to  
which, in his opinion, th is  section m ay no t practicably  be  ap p lied , 
or the filing and approval of which are , in his opinion, no t d e ­
sirable or necessary fo r the  protection of the  public.

(c) This section applies also to a  form  used by dom estic  i n ­
surers for delivery in a  ju risd ic tion  outside th is  s ta te , if  th e  
insurance supervisory  official of the ju risd ic tion  in fo rm s th e  d i-  
rectoi that the fo rm  is no t sub jec t to approval or d isapproval b y  
the official, and upon th e  d irec to r’s o rder req u irin g  th e  fo rm  to  
bo submitted to him  fo r  the purpose. The applicable sam e s ta n ­
dards shall apply to these form s as apply to  form s fo r  dom estic  
u*e. (§ 1 ch 120 SLA  1966)

Sec. 21.42.130. Grounds for disapproval. The d irec to r shall d i s ­
approve a form filed under § 120 o f th is chap te r or w ith d ra w  a 
previous approval thereof, only if  the fo rm

(1) is in any respect in violation of o r does not com ply w ith  
tins title;

(2) contains o r  incorporates by reference, w here in co rp o ra tio n  
H permissible, a n  inconsistent, am biguous, o r m isleading  c lause ,
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Sec. 21.42.18 
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the subscriber; 
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or exception and condition which deceptively affects the  r i s k  p u r­
ported  to be assum ed in th e  general coverage of the  c o n tra c t;

(3) has a  title , heading, o r o ther indication of i ts  p rov isions 
which is m islead ing ;

(4) is p rin ted  or o therw ise reproduced in a  m a n n e r  w hich 
renders  a  provision of the fo rm  substan tia lly  illegible. {§ 1 ch 
120 S L A  1966)

Sec. 21.42.140. S tandard  provisions, (a) In su rance  c o n tra c ts  
shall contain  the  s tandard  or un iform  provisions w hich a r e  re ­
quired by th e  applicable provisions of th is  title  p e rta in in g  to  con ­
tra c ts  of p a rticu la r  kinds of insurance. The d irec to r m ay  w aive 
th e  required  use of a p a rticu la r  provision in a  p a r t ic u la r  in su r­
ance policy form  if

(1) he finds the provision unnecessary  fo r th e  p ro tec tio n  of 
the  insured  and inconsistent w ith  the  purposes of the  p o licy ; and

(2) the policy is otherw ise approved  by him.
(b) No policy m ay contain a  provision inconsistent w ith  a 

s tan d a rd  o r uniform  provision used or requ ired  to  be u sed , b u t 
th e  d irec to r m ay approve a  su b s titu te  provision w hich is , in h is 
opinion, no t less favorable in  any p a rticu la r to  the  in su re d  or 
beneficiary th an  the provisions o therw ise  required.

(c) In  lieu of the provisions requ ired  by th is  title  f o r  con­
tra c ts  fo r p a rticu la r  kinds of insurance, substan tia lly  s im ila r  p ro ­
visions required  by the law of the  domicile of a foreign cvr alien 
in su re r  m ay be used when approved by the d irector.

(d) A provision required  by th is  t i t h  to  be contained in a  policy 
cannot be waived by agreem ent betw een th e  in su rer and a n o th e r  
person. (§ 1 ch 120 SLA 1966)

Am. Ju r . ,  ALR and C.J.S. re f e r -  a g e c t in g  enforc ib i l i ty  .if p o l i c y  p ro -  
cncvs.— 29 A m . Ju r . ,  Insurance , §§ vision n ^ n in s t  'u su re r ,  1J3 A L R  773. 
18C to 188. *i C J .S .  L isurancc  §§ 249 to  2C1.

D ep a r tu re  f ro m  s ta n d a rd  policy a s

Sec. 21.42.150. Policy m ust contain en tire  contract. T h e  policy, 
when issued, shall contain the e n tire  con trac t betw een th e  p a r t ie s , 
and  n e ither the in su rer nor i ts  ag en t or represen ta tive , n o r  a p e r­
son insured  by the policy, m ay m ake an agreem ent as to  the  in ­
surance  which is not expressed in  the policy. T his sec tion  does 
not p roh ib it the modification of a policy, a f te r  issuance, b y  w r i t ­
ten r id e r  o r endorsem ent issued by the  in su re r. (§ 1 ch 120  SLA  
1966)

Sec. 21.42.160. Contents of policies in general, (a) E a c h  policy
shall specify

(1) the nam es of the p a rtie s  of the  c o n tra c t;
(2) the subject of the in su rance;
(3) the  visks insured a g a in s t ;
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§ 21.84.590

(4) the society has 
sponsibilily fo r m anagi

A l J s k a  S t a t u t e s

bcc of d irectors c h a rg ed  w ith  the ‘
i g j t s  affa irs in  the  in te r im  betw een meet, 

ings of its  suprem e legislative or governing body, su b jec t to <*#.■' 
tro l by the body and  having  pow ers and du ties  de lega ted  (o Jt ix 
the  constitu tion or law s of the  society;

(5) the board of d irec to rs is elected by th e  su p rem e  leg is la te  - j  
or governing body, exc3pt in  case of filling a vacancy  in  th e  inte/h* 1 
between m eetings of the  b o d y ;

(6) the  officers a re  elected e ith e r by the su p rem e  legislative « '  |  
governing body or by the board  of d ire c to rs ; and

(7) the  m em bers, officers, rep resen ta tives o r  d e lega tes  may not n-f 
vote by proxy. (§ 1 ch 120 SLA 1966)

Sec. 21.S4.590. O ther provisions applicable. In  add ition  to the 
provisions contained in th is  chap ter, o tb ir  c h a p te rs  and  provisions 
of th is  title  shall apply  to  f ra te rn a l benefit socie ties, to  th e  extent 
applicable and not in  conflict w ith  the  express p rov isions of this 
chap ter and th e  reasonable im plications th ereo f, a s  follows:

(1) AS 21.03
(2) AS 21.06, w ith  the exception oi AS 21.06.250
(3) The follow ing sections of AS 21.09:

(A ) AS 21.09.050
(B) AS 21.09.100

(4) AS 21.33.010
(5) AS 21.36
(6) AS 21.42.290 !;
(7) AS 21.69.370
(8) AS 21.69.640
(9) AS 21.78. (§ 1 ch 120 SLA 1966)

Chapter 87. Hospital and Medical Service Corporations.
Section 

10. Scope o f  c h a p te r  
20. P u rp ose  and  in t e rp re ta t io n  
30. Prov is ions  exclusive 
40. Inco rpo ra t io n— Certif ica te  of a u ­

th o r i ty  required  
50. Sam e— L aw  applicab le ;  a p p ro ­

val o f  a r t ic le s  of inco rp o ra ­
tion; a m e n d m en t  

(10. N am e o f  co rpora tion  
70. Qualif ications f o r  cer t if ica te  of 

a u th o r i ty
80. A pplication  fo r  cert if ica te  of a u ­

th o r i ty
00. Issuance  o r  >-r>;usal of cert if icate  

o f  a u th o r i ty  
100. C ontinuance  o r  ex p ira t io n  of 

. cert if ica te  of a u th o r i ty  
110. Suspension or revoca t ion  of c e r ­

tificate of a u th o r i ty

Section
120. S e n d e e s  a n d  b en e f i ts  which nur 

he p ro v id e d ,  m ed ica l  scrvk* 
c o rp o ra t io n s  

130. Serv ices  a n d  b ene f i ts  which nuy 
be p ro v id e d ,  h o s p i ta l  servic* 
c o rp o ra t io n s  

140. Medical s e rv ic e  ag re e m e n ts  
150. H u sp ita l  se rv ic e  ag re em en ts  
100. S u b sc r ib e r ’s  c o n t r a c t s  
170. Service a g r e e m e n t s  nnd sub­

s c r ib e r ’s c o n t r a c t s  m u s t  pro­
vide s u b s t a n t i a l  se rv ice  bene­
fits

180. F i l in g  a n d  a p p r o v a l  o f  agree­
m e n ts  a n d  c o n t r a c t s  

100. C h a rg e s  a n d  r u t e s  
200. R ese rv e s  
210. S u rp lu s  f u n d  
220. I n v e s tm e n ts
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A l a s k a  S t a t u t e s  S u p p le m e n t  § 21 rry^ 

Chapter 89. M iscellaneous 1 1 'ovisions.
Section
20. Required motor vehicle coverage 
30. Payment
40. Eye care under health and accident 

insurance

Section
50. Arson ; n  brmation

Sec. 21.89.020. R e q u ire d  m o to r  veh ic le  c o v e rag e . <at a*
autom obile liability  policy which insures an  ow ner or operator t£ t 
m otor vehicle against loss resu lting  from his liab ility  for bodily iry~j 
or death, or for property injury or destruction, or both, which is 
th is sta te  after Ja n u a ry  1,1969, by an insurance carrie- a u th o ria l u  
transact business in th is  sta te , shall contain lim its in  a t least ti* 
am ount prescribed for a motor vehicle liability  policy in A5 
28.20.440(b)(2), and m eet the  requirem ents of AS 28.20.44&btjs 
unless waived as provided in th a t paragraph.

(b) This section m ay not be construed to apply only to autornoh-J* 
liability  policies obtained to satisfy a requirem ent of AS 28.20. <| l ch 
105 SLA 1968)

C ro ss  re fe re n c e .  — As to motor vehicle 
liability policy, see AS 28.20.440.

L egis la tive  co m m it tee  re p o r t .  — For 
legislative committee report on ch. 105, 
SLA 1968 (HB 236), see House Journal 
(19G7), p. 370.

T h is  sec t io n  does  n o t  r e q u i r e  
s t a c k in g  in  th e  sing le  po l icy  c o n te x t  
This conclusion follows from the fact tha t  
uninsured motorists insurance may be 
waived in Alaska. Curran  v. F irem an’s 
Fund Ins. Co., 393 F. Supp, 712 (D. Alas. 
19v5).

In s u re d  w as  a llow ed  to  " s ta c k "  the 
uninsured motorists coverage provided 
him in a single multivehicle policy where 
the insured, under the i n t e r v e n t io n  of 
the contract propound'd by the insurer, 
would receive nbso 'j te ly  no additional

coverage for his premium doll&n p*4  W 
uninsured motorists coverage oa o* 
vehicles other t h a n  the one involved c  
accident and w here  the only pc— im 
interpretation of  the  contract w as th a t 
uninsured motorists premium* pud  Ik 
connection with th e  other vehiciw 
m eant to increase the amount of c m n f i  
the limits of liability cUaae 
notwithstanding. Curran v. Firm**1* 
Fund Ins. Co., 393  F. Supp. 712 (D A-*± 
1975).

A po licy  p ro v i s io n  w h ich  *V .uvvV 
u n in s u re d  m o to r i s t  coveraye  ib 
event the  insured has other 
insurnnce does not directly contrives* 
th is  section. Werlcy </. United Serv* Asia 
Ass’n, Sup. Ct. Op. No. 799 (File No* 1*44- 
1455), 498 P.2d 112(1972).

Sec. 21.8P.030. P a y m e n t. No insurance company doing business in 
th is sta te  may pay u judgm ent or settlem ent of a claim  in th is state f«  
a loss incurred in th is s ta te  w ith an instrum ent o th er than  a negotiable 
bank check payable on demand and bearing even date w ith the date of 
writing. (§ 1 ch 172 SLA 1968)

R e v iso r ’s note .  — Both chnpters 105 
and 172, SLA 1968, added a new section 
designated 21.89.020, This section hns 
been renumbered.

L egisla tive  c o m m it te e  report. Fcr 
legislative committee report on ch b *  
SLA 1968 (CSHB 365), see House i ovrst- 
(1968), p. 246.





FISCAL MOTE

I  REQUEST
B i l l / R e s o l u t i o n  No. House CS for CS for SS for SB 69 (Judiciary)
T i t l e  An Act relating to the operation of motor vehicles arid to the 

R e q u e s t e d  b y  Senator S t i mson____________  i l t Y  4-6-82

I I .  FISCAL DETAIL
A g e n c y  A f f e c t e d  Department of Public Safety
P r o g r a m  C a t e g o r y  A f f e c t e d  Life and Property Protection ______________
BRU, P r o g r a m ,  Or  S u b p r o g r a m ( s )  A f f e c t e d  Driver/Vehicle Services 
( N o t e :  I f  m o r e  t h a n  one  b u d g e t  c o m p o n e n t  i s  a f f e c t e d ,  s e p a r a t e  1 i r e - i t e r n  

a m o u n t s  a rid f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  t h e  a n a l y s i s  s e c t i o n . )

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

EXPENDITURES ( T h o u s a n d s  o f  D o l l a r s )

FY 82 FY 83 FY 84 FY 85 FY - o FY 27

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
4 00  COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
7 00  GRANTS,CLAIMS,ETC.

914 18.7 28.0 28.0 28.0 
• 47 T

3
.4 1 .4

11
TOTAL ' 9.6 19.0 28.4 ' 28.4 28.4

FUNDING ( T h o u s a n d s  o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S o u r c e )

“1 . 6 ,9.0 28.4 . 28

I
__________|______

POSITIONS

FULL TIME
1

PART TIME
TEMPORARY ___ _ 1 . . .  1...........

I I I .  ANALYSIS ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  : )

It is estimated an additional 6,080 individuals will be required to maintain proof of 

financial responsibility for the future in FY 83. Those individuals, plus 6,000 more 

in FY 84, for a total of 12,080, and an additional 6,000 in FY 85, for a total of 18,080. 

In FY 86 , it is estimated the number of individuals required to file the proof for the 

first time will be approximately the same as those no longer required to file because 

-their three years have elapsed, therefore, no additional increase.

It has been our experience an average of one notice per individual, each year, will have 

to be mailed out due to notification from an insurance company that an individual's 

insurance is being cancelled for non-payment of premium, failure to renew, etc. For 

legal purposes our notice must be sent via certified mail, return receipt requested, at

the cost of $1.55 each. FY83 6,080 x $1.55 = $9,424;
FY84 12,080 x $1.55 = $18,724

FY85 18,080 x $1.55 = $28,024

Commodities: Miscellaneous office

IV .  d a t e  April 6 ,  1982

supplies, including paper, e n v e l o p e s ^ e t p c ?
 p r e p a r e d  l y__________ Bill Brown

AGENCY
PHONEO r i g i n a l :  L e g i s l a t i v e  F i n a n c e  

c c :  B u d g e t  a n d  Mnnncjeineul
P r i m e  S p o n s o r  ( F i r s t  L e g i s l a t o r  

3 3 - 0 0 1  ( R e v .  1 2 / 8 1 )

Public Safety/Motor Vehicles 
465-4335 ^

a.s.eu;
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D  U  M

P O U CH  Y . STATE CAPITOL 

JU N EA U . A LA SK A  9 98 II  

9O7.J65-3800

M a r c h  16, 1962

SUBJECT: 

TO: . 

FROM:

P r o p o s e d  H C S  C S S S S B  69 (Judic i a r y )

S e nat or T e r r y  S t i m s o n

/ / ii/ L i n n  H. A s p e r  
\I '• L e g i s l a t i v e  Counsel

Y o u  h a v e  r e q u e s t e d  a s e c t i o n a l  analysis of t h e  a b o v e  
r e f e r e n c e d  c o m m i t t e e  s u b s t i t u t e  that y o u  r e q e s t e d  i n  d r a f t  
for t h e  H o u s e  J u d i c i a r y  Committee:

* S e c t i o n  1 : Allows a c o u r t  to assign a d r i v e r  w h o  ac.cumu- 
lates of 6 or more p o i n t s  in 12 months or 9 or m o r e  p o i n t s  
in 24 m o n t h s  to a t t e n d  a d r i v e r  i m p r o v e m e n t  c o u r s e .  If the 
d r i v e r  fails to s u c c e s s f u l l y  c o m p l e t e  the c o u rse, h i s  
o p e r a t o r’s l i c e n s e  m a y  be suspended.

* Sec. 2 ; Requires a d r i v e r  w h o s e  license  is s u s p e n d e d  f o r  
p o i r t  a c c u m u l a t i o n  to p r o v i d e  p r o o f  of f u t u r e  f i n a n c i a l  
r e s p o n s i b l i t y  (insurance c o v e r a g e )  b e f o r e  the l i c e n s e  is 
r e i n s t a t e d .  A c c u m u l a t i o n  of fewer points t h a n  t h o s e  
n e c e s s a r y  to s u s p e n d  a d r i v e r s  license m a y  r e q u i r e  the 
d r i v e r  to p r o v i d e  p r o o f  of f uture financial r e s p o n s i b l i t y  or 
face suspension.

* Sec. 3 : Requires a p e a c e  o f f i c e r  who i n v e s t i g a t e s  an 
a c c i d e n t  to put p e r s o n s  i n v o l v e d  in the a c c i d e n t  o n  n o t i c e  
of the p r o v i s i o n s  of the m o t o r  vehicle s afey r e s p o n s i b l i t y  
act r e g a r d i n g  s u s p e n s i o n  of a drive rs l i c ense.

* Sec. 4 : Ma kes p r o o f  of f u t u r e  f inancial r e s p o n s i b l i t y  a 
f u r t h e r c o n d i t i o n  for the t e r m i n a t i o n  of a s u s p e n s i o n  o r d e r  
u n d e r  AS 28.20 after an a g r e e m e n t  is r e a c h e d  b e t w e e n  t h e  
p a r t i e s  to an accident.

* Sec. 5 : Amends the g e n e r a l  p r o v i s i o n s  of AS 2 8 . 2 0  on
d u r a t i o n  of s u s p e n s i o n  to r e q u i r e  p o s t i n g  of p r o o f  of f u t u r e
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fi n a n c i a l  r e s p o n s i b l i t y  b e f o r e  a s u s p e n s i o r  c a n  b e  
t e r m i n a t e d .

* Sec. 6 : R e q u i r e s  that' s e c u r i t y  d e p o s i t e d  u n d e r  AS 2 8.20 
r e m a i n  on d e p o s i t  for two years r a t h e r  t h a n  on e ye ar, as is 
n o w  the case.

* Sec. 7 ; R e q u i r e s  p r o o f  of f i n a n c i a l  r e s p o n s i b i l i t y  for 
the f u t u r e  w h e n e v e r  a l i c e n s e  is s uspended, r e v o k e d ,  liirLted 
or  canceled, b e f o r e  a n e w  l i c e n s e  can be g r a nte d. M a k e s  the 
fo r m e r  p e r m i s s i v e  l a n g u a g e  m a n d a t o r y  and exte nds the s c o p e  
of the section.

* Sec. 8 : R e q uires  a r e i n s t a t e m e n t  fee of $ 5 0  w h e n  a
p e r s o n 's l i c e n s e  is r e i n s t a t e d .

* Sec. 9 : Repeals the p r o v i s i o n  of the l a w  t h a t  a l l o w e d  an
a f f i d a v i t  p r o c e d u r e  to t e r m i n a t e  a p e r i o d  of s u s p e n s i o n .
Th e  changes in * Sec. 5 m a k e  this p r o v i s i o n  o b s o l e t e .

LHA-.l jb
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§ 28.20.130 A la s k a  Sta tu tes § 28.20.160
(2) when, following default and suspension, the person in default pays 

the balance of the agreed amount; or
(3) one year elapses following the effective date of the suspension and 

evidence satisfactory to the departm ent is filed with it th a t during the 
period no action a t law upon the agreem ent is pending. (§ 14 ch 163 SLA 
1959)

Sec. 28.20.130. Paym ent upon judgm ent. The payment of a 
judgm ent arising out of an accident, or the payment upon judgment of 
an amount equal to the maximum am ount which could be required for 
deposit under this chapter, for the purposes of this chapter, releases the 
judgm ent debtor from the liability evidenced by the judgm ent. (§ 15 ch 
163 SLA 1959; am § 12 ch 2 SLA 1964)

Cross reference.
AS 04.15.030.

— See Editor's note to

Sec. 28.20.140. T erm ination of security  reqMirement. If satisfied as 
to the existence of a fact which under §§ 100 - -  130 of this chapter 
entitles a person to be relieved from the security requirements, the 
departm ent shall not require the deposit of security and shall terminate 
a previous order of suspension in respect to the person, and shall 
immediately return the deposit to the pevson or his personal 
representative. (§ 16 ch 163 SLA 1959)

Sec. 28.20.150. D uration o f suspension, (a) Unless a suspension o 
terminated under other provisions of this chapter, an order of 
suspension by the departm ent remains in effect until terminated and rx> 
license may be renewed or issued to a person whose license is suspended 
until

(1) the person deposits or there is deposited on his behalf the security 
required under this chapter; or

( 2 )  one year elapses following the date of suspension and evideix* 
satisfactory to the departm ent is filed with it th a t during the period of 
action for damages arising out of the accident resulting in tlx 
suspension has been instituted.

(b) An affidavit of the applicant that no action a t law for damap* 
arising out of the accident has been filed against him or, if filed, tfc* 
it is not pending is prima facie evidence of tha t fact. The departmf*1 
may take whatever steps are necessary to verify the statem ent set fort 
in the affidavit. (§ 17 ch k  iLA 1959)

See. 28.20.160. A pplication to nonresidents, unlicensed driv®1 
unregistered vehicles and accidents in o ther states, (a) If a driver 
owner of a vehicle subject to registration under the laws of this st^ 
involved in an accident in this sta te  does not have a license 
registration in this state , then the driver may not be licensed, nor c* 
the owner register a vehicle in this sta te  until he complies with -
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requirements of this cha 
tbe accident, he had he 
rrfffetered in this state.

(b) When a nonresiden 
• f  this chapter the depar 
of Oh" action to the offi< 
ffgistrctior. certificates i 
th t b w  of the other stat 
he  b  (c) of this section.

(c) Upon receiving ce 
resident of this state  ha 
tader a law providing f 
Itposit security for the p; 
tn d tr  circumstances wh 
I  nonresident’s operatiny 
9Wt, the departm ent si 
•^pension continues ui

with the law 
(§ 18 ch 163 SI

OSWSm'
28^0.170. A uho . 

The departmen 
w h b  six months after I 

is excessive. If th 
****=» deposit over the 

to the deposi



A p r il  1 7 , 1931 465-/1322

T h e  H o n o r a b l e  T e r r y  S t i n s o n  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  AK 9 9 0 1 1  

D e a r  S e n a t o r  S t i n s o n :

T h e  p u r p o s e  o f  t h i s  l e t t e r  i s  t o  e x p r e s s  my p o s i t i o n  o n  S e n a t e  B i l l  6 9
a n d  c o r r e s p o n d i n g  s u b s t i t u t e s  t o  d a t e .

I  r e s p e c t f u l l y  s u b m i t  t h a t  t h o  B i l l  i n  i t s  p r e s e n t  s u b s t i t u t e  f o r m  
(SCCCS 6 9 ,  IICSS) i s  d i s c r i m i n a t o r y  i n  t h a t  i t  p l a c e s  r e q u i r e m e n t s  o n  
s o m e  e r r a n t  A l a s k a n  d r i v e r s  w h i l e  o t h e r s  a r e  e x e m p t .

T o  a d m i n i s t e r  t h e  r e q u i r e m e n t s  o r  n o n  r e q u i r e m e n t s  d e f i n e d  i n  t h o  a f o r e ­
m e n t i o n e d  s u b s t i t u t e  w o u l d  b e  c u m b e r s o m e  a t  b e s t  w i t h o u t  t h o  e n d  r e s u l t  
j u s t i f y i n g  t h e  m e a n s .

As t h e  d r i v e r  i m p r o v e m e n t  c o u r s e  now  s t a n d s ,  i t  i s  a  v o l u n t a r y  o n e  
u n l e s s  o r d e r e d  b y  t h e  C o u r t  a s  p a r t  o f  t h o  s e n t e n c e  p r o c e s s ,  i f  i n d i ­
v i d u a l s  w i t h  p o i n t s  a c c o s s c d  a g a i n s t  t h e m  w i s h  t o  r e d u c e  t h o s e  p o i n t s ,
t h o  p r e r o g a t i v e  t o  d o  s o  i s  w i t h  t h e m  w h e n  t h e  a v a i l a b i l i t y  o f  o u c h  a
c o u r s e  i s  p r e s e n t .  T h e  v o l u n t a r y  m e t h o d  a p p e a r s  t o  b e  e f f e c t i v e  w i t h i n  ' 
t h e  p a r a m e t e r  o f  a  d r i v e r / a c c i d e n t  r a t i o  w h i c h  i s  t h o  i n t e n t  o f  t h e  
c o u r s e  i n  t h e  f i r s t  p l a c e .

To p l a c e  a d d i t i o n a l  r e g u l a t i o n s  o n  n i l  A l a s k a n s  t h a t  i n  p a r t  o r  i n  w h o l e  
d o  n o t  m a t e r i a l l y  e f f e c t  t h e  s t a t e - w i d e  d r i v c r / a c c i d c n t  r a t i o  i s  n o t  
f u l l y  w a r r a n t e d .

A d m i t t e d l y  S e n a t o r ,  I  d o  h a v e  s o m e  c o n c e r n s  a b o u t  o v e r - r c g u l n t i r . g  t h o  
p u b l i c  a n d  w i l l  m a k e  m y s a l f  a v a i l a b l e  a s  s p o k e s m a n  f o r  t h i s  D e p a r t m e n t  
t o  t e s t i f y  o n  t h o  B i l l  i f  v o u  o r  a n y  o f  y o u r  c o l l e a g u e s  s o  d e s i r e .

S i n c o r o l y ,
D e p a r t m e n t  of Pubi ic  Scfe i  

Adminis t ra t ive  S e rv i ce s  
u i I l i a n  R. N i x  J u n e a u ,  Alaska
C o m m i s s i o n e r

APR 2  2  1 9 8 1
c c :  S e n a t o r  B i l l  R a y

K e i t h  S p e c k i n g ,  L e g i s l a t i v e  A i d e ,  G o v e r n o r ' s  O f f i c e  
W a l t e r  L a w s o n ,  A d n i i i r t r a t i v o  S e r v i c e s ,  DPS
Ron L e h r ,  B u d g e t  & M a n a g e m e n t  . -V. .



THE LEGISLATURE OF THE STATE Or A L A S K A
TWELFTH LEGISLATURE

FISCAL MOTE

I  REOUEST
B i l l / p. e s o l u t i o n  N o .  House CS for CS for SS for SB 69 (Judiciary) 

T i t l e  An Act relating to t he operation of motor vehicles and to cfie- 

R e a u e s t e d  b v  " S e n a t o r  Stimson________________________ i>TaJ~"4 - 6 -82 ™

I I .  FISCAL DETAIL 
A g e n c y  A f f e c t e d Department of Public Safety

P r o g r a m  C a t e g o r y  A f f e c t e d  Life and Property Protection
BRU, P r o g r a m ,  Or  S u b p r o g r a m ( s )  A f f e c t e d  Driver/Vehicle S e r v i c e s
( N o t e :  I f  m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES (Thousands of Dollars)

• FY 82 FY e3 FY 84

1 0 0  PERSONAL SERVICES
2 0 0  TRAVEL
3 0 0  CONTRACTUAL 9.4 18.7
4 0 0  COMMODITIES • .2 .3

5 0 0  EQUIPMENT
6 0 0  LAND &  STRUCTURES
7 0 0  GRANTS.CLAIMS,ETC.

• TOTAL
1

9.6 19.0

FY 8 5 FY Lo FY 87

28.0 28.0 28.0
.4“ .4 .4

ili
28.4 28.4 28.4

FUNDING ( T h o u s a n d s  o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S o u r c e )

y .6 T 9 T 0 T 28.4“ 28.4

----------------

POSITIONS

FULL TIME 
PART TIME 
TEMPORARY

I I I .  ANALYSIS ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n .  S e c t i o n  I I I )

It is estimated an additional 6,080 individuals will be require^ to m a i n t a i n  pr o o f  of 

financial responsibility for the future 'in FY 83. Those individuals, plus 6 , 0 0 0  more 

in FY 84, for a total of 12,080, and an additional 6,000 in FY 85, for a total of 18,080. 

In FY 86, it is estimated the number of individuals required to file the p r o o f  for the 

first time will be approximately the same as those no longer required to f i l e  b e c ause 

iliieir three years have elapsed, therefore, no additional increase.

It has been our experience an average of one notice per individual, e a c h  y e a r ,  will have 

to be mailed out due to notification from an insurance company that an i n d i v i d u a l ' s  

insurance is being cancelled for non-payment of premium, failure to renew, etc. For 

legal purposes cur notice must be sent via certified mail, return r e c e i p t  re q u e s t e d ,  at

the cost of $1.55 each. FY83 6,080 x $1.55 = $9,424;

FY84 12,080 x $1.55 = $18,724

FY85 18,080 x $1.55 = $28,024

Commodities: Miscellaneous office supplies, including paper, e n v e l o p e s ^  e t c < 9

iv. d a t e  April 6 ,  1982 p r e p a r e d  by B A H . —

a g e n c y Pub! ic Safety/Motor--Vehicles-  ...
O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  PHONE__________________ A6.5.-43.35.. tfjb,
c c :  ' B u d g e t  a n d  M a n a g e m e n t

P r i m e  . S p o n s o r  { F i r s t  L e g i s l a t o r  Named)
3 3 - 0 0 1  ( R e v .  1 2 / 8 1 )



THE LEGISLATURE Ot THE- 5"nrrc—vti—nmm.
TWELFTH LEGISLATURE

FISCAL MOTE

I .  REQUEST
B i l l / R e s o l u t i o n  N o .  CS SS SB 69 (Judiciary)___________________________________
Title An Act relating to potential consequences of the assessment o f  d r i ver 
R equested bv House Judiciary Date 4-2-8?_________

I I .  FISCAL DETAIL 
A g e n c y  A f f e c t e d Department of Public Safety___________^

P r o g r a m  C a t e g o r y  A f f e c t e d "  Lite and Property Protection"
BRU, P r o g r a m ,  O r  S u b p r o g r a m ( s )  A f f e c t e d  Driver/Vehicle Services
(N o te . -  i f  m o r e  t h a n  o n e  b u d g e t  c o m p o n e n t  i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e r a  

a m o u n t s  a n d  f u n d i n g  f o r  e a c h  c o m p o n e n t  i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES ( T h o u s a n d s  o f  D o l l a r s )

FY 82 FY 83 FY 84 FY 85 FY S6 FY 37

100 PERSONAL SERVICES
200 TRAVEL
3 00 CONTRACTUAL 4.5 4.9 5.3 5.8 6.3
4 0 0 COMMODITIES .1 .1 .1 .1 ?
500 EQUIPMENT
6 00 LAND & STRUCTURES
7 0 0 GRANTS,CLAIMS,ETC.

TOTAL 4.6 5.0 5.4 5.9 6 .5

FUNDING ( T h o u s a n d s  o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER ( S p e c i f y  S o u r c e )

4/6 5.0 5.4 5.9 6.5

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I I I .  ANALYSIS ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

300 - C o n t r a c t u a l : When proof of financial responsibility for the f uture

is required, such as in proposed AS 28.15.255(a), it has been o u r  

experience an average of one notice per individual, each year, 

must be mailed out due to notification from an insurance c o m p a n y  

an individual s insurance has been cancelled for non-payment, 

failure to renew, etc. For legal purposes this notice m u s t  be 

sent via certified mail, return receipt requested, at the c o s t  of 

$1.55 each. The additional number of drivers we would require 

proof o f  financial responsibility for the future from is a p p r o x­

imately 2.83C. 2,880 x $1.55 = $4,464.

4 00 - Commodities: Miscellaneous office supplies, including paper,
envelopes, etc. $100.

I V .  DATE 4-5-82

O r i g i n a l :  L e g i s l a t i v e  F > . a n c e  
c c :  B u d g e t  a n d  Mana e m e n t

P r i m e  S p o n s o r  ( f i r s t  L e g i s l a t o r  Named) 
3 3 - 0 0 1  ( R e v .  1 2 / 8 1 )

PREPARED BY u ^ l M Brown
‘a g e n c y  POtrric~3afefy - M b T d r ~ V e h T c T e s  
p h o n e  465~-4335,

w
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A L A S K A  C O D E  R E V I S I O N  C O M M I S S I O N

C O M M I S S I O N E R S
JOHN W. ABBOTT - CHA IRM AN  

WM. G R A N T  CALLO W  - V IC E  CHAIRMAN  
PATRICK M. RODEY  

FRED E. BROWN  
L_ S. KURTZ. JR.

JAMES L. B ALDW IN

A L A S K A  S T A T E  L E G I S L A T U R E
POUCH Y - STATE CAPITOL  

JU N E A U .  A LASKA  DD811 
(007) 465-4878

E X E C U T IV E  S E C R r T A P Y  
S IL L Y  G. BERRIER

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  Fred Brown, Chairman
H ouse J u d i c i a r y  Commi ttee

FROM: D i c k e r s o n  Regan, Consul tan t \ \ $ ^
A laska Code Revision C ommissio n

DATE: M a r c h  3, 1981

RE: SB 80--0ath, affirmation, acknowledgment,
n o t a r i z a t i o n  and verification.

I am informed SB 80 is scheduled for c o n sid eration by the House 
J u d i c i a r y  C o m m i t t e e  Wednesday, M a r c h  4.

The A l a s k a  Code Revision Commi ssion d iscussed the r eferenced bill 
at its m e e t i n g  F e b ruary 24th. It suggests that the Committee 
p r o p o s e  minor a m e n d m e n t s  to the bill to restore u n iform w o r d i n g  
in places w h e r e  stylisti c editing and rety ping in the L e gislative 
A f f a i r s  A g e n c y  had resulted in more than stylistic changes. (The
c hange of "any other" to "a" is the only c ha nge noted at the time
of the meeting. The other changes are of the same type and are 
o f fered for the Committ ee's consideration):

Page 4, line 4: F o l l o w i n g  "or" delete "a" and insert
"any other" in its place.

Page 4, line 8 : Following "or" delete "a" and insert
"any other" in its place.

Page 4, line 10: Fol lowing "United State." insert "or
his dependents".

Page 4, li^e 11: Following "United States" delete ", a"
and insert "or his dependents, any other" in its place.

Page 4, line 12: l o l l owing "United States" delete the
c o m m a .

Page 4, line 1J : F o l l owing "(5)" delete "a" and insert
"any other" in its place.



R e p r e s e n t a t i v e  Fred Brow:- 
M a r c h  3, 1981 
Page Two

Page 4, line 19: F o l l o w i n g  "if" delete " a p propriate"
and i n s e r t  "any" in its place.

Page 4, line 20: F o l l o w i n g  "a" delete "person" and
insert " h old er of that r a n k  or title" in its place.

Page 7, line 3: F o l l owing " a c k n o wledgin g" d elete "is"
and i nse rt "was" in its place.

T h e  p r o p o s e d  changes are in the part of the b i l l  t a k e n  from the 
U n i f o r m  R e c o g n i t i o n  of A c k n o w l e d g m e n t s  Act. T h e y  w o u l d  return 
this s e c t i o n  of the bill to the g e n e r a l  f o r m  in w h i c h  it w a s  
dr a f t e d  by the commission, w h i c h  is also the g e n e r a l  form of the 
U n i f o r m  R e c o g n i t i o n  of A c k n o w l e d g m e n t s  Act.

T h e  t e r m  "a" w a s  s u bstit uted for "any other" w h e n  the bill w a s  
r e t y p e d  in the L e g i s l a t i v e  A f f a i r s  Agency. A l t h o u g h  the term "a" 
is p r e f e r r e d  to the term "any" in A l a s k a ' s  dr afting style, s u b­
sti t u t i n g  "a" for "any other" in each of the places n o t e d  above 
has c r e a t e d  a redundancy. In eac h instance it is c o m p a r a b l e  to 
li s t i n g  three categories of apples:

(1) a red apple
(2 ) a yellow apple
(3) an apple

w h e n  the intent is to spell out two specific kinds and a third 
c a t e g o r y - - a n y  other kind.

A l t h o u g h  proba b l y  is has no s u b s t a n t i v e  effect, c h a ng ing the "a" 
ba c k  to " a n y  other" w o u l d  c lea r up the r e d u n d a n c y  problem.

A n o t h e r  change that w a s  m a d e  w h e n  the bill was retyped in L e g i s­
lative Affairs resulte d from an effort to eliminate a m i d - s e n t e n c e  
colon (p. 4, lines 10, 11, 12). A l t h o u g h  the c olon is in the c o m m i s­
sion's draft bill and in the u n i f o r m  act, it is not favored 
d r a f t i n g  form and it is a p p r o p r i a t e  to try to avoid its use. In 
the r e s u l t i n g  form of 030 in the bill, however, it is not clear 
that "or his dep end e n t s "  is intended to m o d i f y  all three categories 
that p r ecede it. The p r o posed a m e n d m e n t  w o u l d  m a k e  this clear 
but w o u l d  continu e the e l i m i n a t i o n  of the colon in m i d - s e n t e n c e  
s i n c e  that is a des irable styl istic change.

The prop osed c hange in 060 of the bill (p. 4, lines 19-20) w o u l d  
also c h a n g e  the bill back to its form before it was retyped The 
o r i g i n a l  w o r d i n g  "if any", is m o r e  d efin i t e  than " i f  a p p r o p r i a t e "  
and should be used. Substitut ion, during retyping, of "a person" 
for "a h oller of that r a n k  or title" leaves c o n f u s i o n  b e t w e e n  s u b­
sections (a, and (d). In the u n i f o r m  act and the c o mmission' s



R e p r e s e n t a t i v e  Fred B r o w n  
M a r c h  3, J 981 
P a g e  Three

d r a f t  bill, (a) sets out w h a t  is sufficient procf that a h o l d e r  
o f an o f f i c e  (within speci f i e d  categories) can perforin a n o t a r i a l  
act; (d) creates a r e b u t t a b l e  p r e s u m p t i o n  (i.e., p r i m a  facie 
evidence) that the p e r s o n  w h o  p e r f ormed the n o t a r i a l  act had the 
t i t l e  he d e s i g n a t e d  and his sign ature is genuine. The form of 
the u n i f o r m  act seems preferable, u s i n g  the term " p e rson" only in 
(d).

T h e  final a m e n dment to the b i l l  p r o posed  above (090, p. 7, line 3) 
is j u s t  to r eturn all of 090(4) to the past tense. T h e  rety ped 
f o r m  of the bill seems c ompara ble to saying, "He k n e w  the p e r s o n  
t h e n  a c k n o w l e d g i n g  is G e o r g e  W a s h i n g t o n . "  The u n i f o r m  act and 
the c o m m i s s i o n ' s  draFt bill w o u l d  keep it all in the past tense.

E a c h  a m e n dment p r o po sed in this m e m o r a n d u m  w o u l d  r e s t o r e  u n i f o r m  
l a n g u a g e  w h e r e  editorial c h a n g e  m a d e  during r e t y p i n g  w e r e  somewh at 
m o r e  than stylist ic changes.

T h e  commis s i o n  w o u l d  a p p r e c i a t e  c o n s i d e r a t i o n  of these suggestio ns 
b y  the J u d i c i a r y  Committee.
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TO: Cha irman, A l a s k a  L e g i s l a t i v e  C o u ncil

FROM: J o h n  W. Abbott, C h a i r m a  Q e u u l ' d & t r
A l a s k a  Code R e v i s i o n  C o m m i s s i o n

DATE: J a n u a r y  9, 1 9 SI

RE: Bill on oath, a f f i r m a t i o n ,  a c k n o w l e d g m e n t ,
n o t a r i z a t i o n  and v e r i f i c a t i o n

P u r s u a n t  to the a u t h o r i t y  g r a n t e d  in AS 2 4 . 2 0 . 0 7 5 ( c ) ,  
the A l a s k a  Code R e v i s i o n  C o m m i s s i o n  has p r e p a r e d  the a t t a c h e d  
bill on oath, a f f i r m a t i o n ,  a c k n o w l e d g m e n t ,  n o t a r i z a t i o n  and 
v e r i f i c a t i o n  and asks that it b e  i n t r o d u c e d  in the l e gislature .

The n e e d  for s t a t u t o r y  t r e a t m e n t  of these subjects  
b e c a m e  a p p a r e n t  d u r i n g  the c o m m i s s i o n ' s  c o n s i d e r a t i o n  of the 
st ate's r e c o r d i n g  law. The terms are f r e q u e n t l y  e n c o u n t e r e d  in 
A l a s k a  Statutes, b u t  n e i t h e r  a c l e a r  d e f i n i t i o n  nor r e c o m m e n d e d  
forms are p r o v ided. The e n c l o s e d  b i l l  w o u l d  take care of the 
d e f i c i e n c y .

M u c h  of the a t t a c h e d  b i l l  is the U n i f o r m  R e c o g n i t i o n  
of A c k n o w l e d g m e n t s  Act, d r a f t e d  by the N a t i o n a l  C o n f e r e n c e  of 
C o m m i s s i o n e r s  on U n i f o r m  S t a t e  Laws. The h i s t o r y  of this Act 
and the U n i f o r m  A c k n o w l e d g m e n t s  Act is set out in the a t t a c h e d  
commen ts. T h e  last A l a s k a  u n i f o r m  l e g i s l a t i o n  in this g e n e r a l  
area was e n a c t e d  in 1915.

This b i l l  was s u b m i t t e d  t-o the council on F e b r u a r y  21,
1980.

JVJA: dr : c h w

c c : Hon. J a y  S. H ammond, G o v e r n o r
Hon. Jay A. R a b i n o w i t z , C h i e f  J u s tice 
M y r t o n  R. C h a r u e y , E x e c u t i v e  D i r ector 

L e g i s l a t i v e  A f f a i r s  A g e n c y

E n c l o s u r e s



C O M M E N T A R Y  T O  A C C O M P A N Y  

B I L L  ON

OATH, A F F I R M A T I O N ,  A C K N O W L E D G M E N T ,  

N O T A R I Z A T I O N  A N D  V E R I F I C A T I O N

F o r  g e n e r a l  b a c k g r o u n d ,  f o l l o w i n g  is a b r i e f  h i s t o r y  of 

u n i f o r m  laws on a c k n o w l e d g m e n t .  It is f o l l o w e d  b y  a s e c t i o n  

a n a l y s i s  of the a t t a c h e d  bill.

G e n e r a l  B a c k g r o u n d

A l t h o u g h  a c k n o w l e d g m e n t s  h a v e  l o n g  b e e n  r e c o g n i z e d  as an ideal 

s u b j e c t  f or u n i f o r m i t y  a m o n g  the states, A l a s k a  has l a g g e d  far b e ­

h i n d  in this area,

In 1892 the C o n f e r e n c e  o f  C o m m i s s i o n e r s  on U n i f o r m  S t a t e  Laws 

a d o p t e d  an A.ct for the a c k n o w l e d g m e n t  a n d  e x e c u t i o n  of w r i t t e n  i n­

str u m e n t s ,  the U n i f o r m  A c k n o w l e d g m e n t  Act. It was g e n e r a l l y  r e v i s e d  

in 1939 a n d  w a s  f u r t h e r  r e v i s e d  in 1942, 1949 and 1960. A l a s k a  has 

n e v e r  a d o p t e d  it.

In 1 9 1 4  the C o n f e r e n c e  a d o p t e d  an .Act for the a c k n o w l e d g m e n t  

of w r i t t e n  i n s t r u m e n t s  taken o u t s i d e  the U n i t e d  States, the U n i f o r m  

F o r e i g n  A c k n o w l e d g m e n t s  Act, w h i c h  w a s  e n a c t e d  in A l a s k a  as ch. 65, 

S L A  1915 a n d  n o w  is c o d i f i e d  as AS 40.10. A l t h o u g h  the U n i f o r m  

F o r e i g n  A c k n o w l e d g m e n t s  Act w a s  w i t h d r a w n  by the C o n f e r e n c e  in 1943, 

it s t i l l  is r e t a i n e d  in A l a s k a  law.

In 1968 the c o n f e r e n c e  b r o u g h t  out a n e w  act c a l l e d  the " U n i f o r m  

R e c o g n i t i o n  of A c k n o w l e d g m e n t s  Act". The act covers m o s t  of the same 

g r o u n d  as the " U n i f o r m  A c k n o w l e d g m e n t  Act", d e a l i n g  b o t h  w i t h  i n­

state and o u t - o f - s t a t e  a c k n o w l e d g m e n t s .



W h e n  the c o n f e r e n c e  put out its m o s t  r e c e n t  " S u m m a r i e s  of 

U n i f o r m  Acts C u r r e n t l y  R e c o m m e n d e d  for A d o p t i o n " ,  it l i s t e d  the 

" R e c o g n i t i o n "  A c t  for a d o p t i o n  b u t  c a t e g o r i z e d  the "Uniform. 

A c k n o w l e d g m e n t  A c t "  as " b e i n g  r e v i s e d  or c o n s i d e r e d  for r e v i s i o n  

at this time".

T h e r e  is r e a s o n  to b e l i e v e  the two u n i f o r m  acts w i l l  m e r g e  

i n t o  one, u s i n g  the g e n e r a l  f o r m a t  of the 1963 " R e c o g n i t i o n "  Act.

O r g a n i z a t i o n  of the b i l l

In this b i l l  the o v e r l a p p i n g  s u b j e c t  m a t t e r  of the two u n i f o r m  

acts is c o v e r e d  by a s e c t i o n  on w h o  c a n  a c k n o w l e d g e  in the scate 

(see Sec. 010) c o u p l e d  w i t h  a d o p t i o n  o f  the e n tir e " R e c o g n i t i o n "

A c t  (see Sec. 050 - 130).

T h e  s e c t i o n s  b e t w e e n  020 - 040 e x t e n d  the s u b j e c t  m a t t e r  of 

the b i l l  b e y o n d  a c k n o w l e d g m e n t s ,  s e r v e  to p e r p e t u a t e  e x i s t i n g  

" u n d e r  p e n a l t y  of p e r j u r y "  c e r t i f i c a t i o n  of c e r t a i n  d o c u m e n t s  and 

c l a r i f y  w h a t  is an a c c e p t a b l e  f o r m  of " n o t a r i z a t i o n "  and " v e r i f i­

cation", terms that a r e  u s e d  t h r o u g h o u t  A l a s k a  Statutes.

S e c t i o n  a n a l y s i s

Sec. 010 lists w h o  can a c k n o w l e d g e  in Alaska. To the p e r s o n s  

w h o  c an take an a c k n o w l e d g m e n t  in A l a s k a  is a d d e d  a c o m m i s s i o n e d  

o fficer. This c a t e g o r y  is not in the " U n i f o r m  A c k n o w l e d g m e n t  Act" 

but is in the "Recogni ion" Act.



Sec. 020 is an e x i s t i n g  s e c t i o n  (AS 0 9 . 5 5 . 0 2 0 )  w h i c h  p e r m i t s  

s u b s t i t u t i o n  of a s i g n a t u r e  " u n d e r  p e n a l t y  of p e r j u r y "  for an oath 

g i v e n  b e f o r e  a n o t a r y  in some l i m i t e d  c i r c u m s t a n c e s .

Se c t i o n s  030 and 040 are d e f i n i t i o n s  of n o t a r i z a t i o n  and 

v e r i f i c a t i o n  b a s e d  u p o n  the c o m m o n  m e a n i n g s  of the terms.

S e c t i o n s  050 - 130 are the U n i f o r m  R e c o g n i t i o n  of A c k n o w l e d g­

me n t s  A c t . Sec. 050 r e c o g n i z e s  f o r e i g n  a c k n o w l e d g m e n t s  and covers 

the g e n e r a l  a r e a  c o v e r e d  by the 1914 U n i f o r m  F o r e i g n  A c k n o w l e d g­

me n t s  Act, AS 40.10, w h i c h  w o u l d  be s u p e r c e d e d  by this u n i f o r m  

act section.

Sec. 060(a), (b) and (c) p r o v i d e  w h a t  w i l l  s u f f i c e  to p r o v e  the 

a u t h o r i t y  of a d e s i g n a t e d  o f f i c e  h o l d e r  to take an a c k n o w l e d g m e n t .

A f i n a l  s e n t e n c e  in (a) r e a d i n g  " F u r t h e r  u r o o f  of his a u t h o r i t y  is 

n o t  r e q u i r e d "  is o m i t t e d  in this b i l l  b e c a u s e  it is surplusag e. No 

s u b s t a n t i v e  e f f e c t  is i n t end ed b y  the omi ssion. (d) of the s u b s e c­

tion  d i s t i n g u i s h e s  p r o o f  of the a u t h o r i t y  of the h o l d e r  of the 

o f f i c e  f r o m  p r o o f  of the g e n u i n e n e s s  of the s i g n a t u r e  a nd the 

g e n u i n e n e s s  of the c l a i m  chat the p e r s o n  is an officer.

F o r m  requirements', w h i c h  are g e n e r a l l y  m i n i m a l ,  are c o v e r e d  by 

s e c t i o n  070 and 080.

Sec. 090 d e f i n e s  w h a t  is m e a n t  by the s h o r t - f o r m  phrase, " a c k n o w­

le d g e d  b e f o r e  me". The g e n e r a l  t r e a t m e n t  is the same  as the t r e a t m e n t  

of s t a t u t o r y  short forms of deeds u n d e r  *\S 34.15. 0 4 0 .

Sec. 100 p r o v i d e s  the s t a t u t o r y  short f o r m  for a c k n o w l e d g m e n t s  

m a d e  by p e r s o n s  a c t i n g  in v a r i o u s  c a pacities.

S e c t i o n s  110 - 130 are the s a v i n g s  clause, ur.iformitv, and



t i t l e  s e c t i o n s  e x p e c t e d  in u n i f o r m  acts.

Bill s e c t i o n s  2, 3 a n d  4 n e a r  the end of the b i l l  are t e c h n i­

cal a m e n d m e n t s  to c o r r e c t  r e f e r e n c e s  a n d  a v o i d  d u p l i c a t i o n  in the 

r e a l  p r o p e r t y  title.

T h e  r e p e a l  of A S  C 9 . 6 5.010 - 0 9 . 6 5 . 0 2 0  at the e n d  of the d raft 

is n e e d e d  to r e m o v e  the s u b j e c t  m a t t e r  of o aths to this n e w  chapter.

R e p e a l  o f  AS 3 4 . 1 5 . 1 7 0  is to a v o i d  d u p l i c a t i o n  w i t h  AS 0 9 . 6 3 . 0 6 0  

in s e c t i o n  1 of the bill. (The s e c t i o n  b e i n g  r e p e a l e d  is e r r o n e o u s l y  

titled; it c o v e r s  a u t h e n t i c a t i o n ,  n o t  a c k n o w l e d g m e n t . )  R e p e a l  of A S  

3 4 . 1 5 . 1 9 0  is to a v o i d  r e t e n t i o n  of a s e c t i o n  on a c k n o w l e d g m e n t  by 

m a r r i e d  p e r s o n s  that is no l o n g e r  n e c e s s a r y .  R e p e a l  of AS 3 4 . 1 5 . 2 0 0

is to a v o i d  d u p ' .-.c w i t h  AS 0 9 . 6 3 . 0 7 0  in s e c t i o n  1 of the bill;

for n o t a r i e s  the s e c t i o n  is also d u p l i c a t e d  b y  e x i s t i n g  AS 44.50. 070. 

In a s e p a r a t e  b i l l  o n  r e c o r d i n g  the c o m m i s s i o n  is p r o p o s i n g  m o r e  far 

r e a c h i n g  a m e n d m e n t s  a n d  r e p e a l s  in these and ether s e c t i o n s  of AS 

34.15. H o w e v e r ,  the t r e a t m e n t  of A S  34.15 h e r e  is m i n i m a l ,  encjro- 

p a s s i n g  only w h a t  is n e c e s s a r y  in o r d e r  to m a k e  this b i l l  a c o m p l e t e  

u n i t  n o t  d e p e n d a n t  u p o n  p a s s a g e  of any o t h e r  bill.

T h e  r e p e a l  of AS 4 0 . 1 0  is a r e p e a l  of the 1914 v e r s i o n  of the 

U n i f o r m  F o r e i g n  A c k n o w l e d g m e n t s  A c t  w h i c h  is s u p e r c e d e d  by this bill.

A S  4 4 . 5 3  als o is rep ealed. It is a c h a p t e r  p e r m i t t i n g  the 

g o v e r n o r  to a p p o i n t  c o m m i s s i o n e r s  to se rve as A l a s k a  n o t a r i e s  in 

o t h e r  states. T h e  c h a p t e r  is not n e c e s s a r y  w h e n  f o r e i g n  a c k n o w l e d g­

me n t s  a r e  r e c o g n i z e d ,  as they are u n d e r  e x i s t i n g  AS 40 .10 and w o u l d  

be u n d e r  this bill. The g o v e r n o r ' s  o f f i c e  can find no r e c o r d  of 

c o m m i s s i o n e r s  h a v i n g  b e e n  a p p o i n t e d  u n d e r  AS 44.53.
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i § 09.65.010 Code of Civil P rocedure § 09.65.012
than  S200. A new or an additional undertak ing  may be ordered by 
the  court upon proof th a t  the  orig inal undertak ing  is insufficient in 
am ount or security . (§ 5.12 ch 101 SLA 1962; am § 1 ch 3 SLA 
1971)

This  sec t ion  is  subs tan t iv e .  W a re  v. 
C ity  o f  A nchorage ,  S up .  Ct. Op. No. 
477 (F i le  No. 882), 439 P.2d 793 
C.J68),

I t  c rea te s  new  r ig h t  and  new  liabil­
ity.— T h is  section c re a te s  a  new r ig h t  
in the  res iden t  d e fen d an t  and  a  new 
liability  in the  nonres iden t  p lain tiff  
which a r e  s e p a ra te  and  a p a r t  f rom , 
and go beyond, the  procedure o f  com ­
p u ting  and  a s s e s ° :n g  costs and  a t t o r ­
ney’s fees. W are  v. C itv o f  A nchorage , 
Sup Ct. Op. No. 477 (F i le  No. 882), 
439 P.2d 793 (1968).

A LR  and C J .S .  r e f e r e n c e s . —  
W aiv e r  c f  s t a tu t e  o r  co u r t  ru le  de­
c la r in g  nonres iden t p la in ti ff  to  give 
secu r i ty  fo r  cost, 8 A L R  1510.

S ta tu te  re g a rd in g  secu r i ty  fo r  cost 
a s  m an d a to ry  o r  p e rm it t in g  exercise 
o f  discretion, 84 A LR  252.

N onres iden t’s du ty  to  fu rn ish  se­
c u r i ty  fo r  costs  a s  affected by  jo inder 
o r  addition of res iden t,  158 A LR  737.

20 C.J.S. C osts  § 125 e t  seq.

Chapter 65. Miscellaneous Provisions.
Section

10. Officers au tho r ized  to  adm in is te r  
o a th s  o r  affirmations 

12. Certification of docum ents  
Successive actions 
C orpora te  su re t ie s  
P a r t i e s  e x e m p t  from  g iving 

bond
D ea th  o r  d isabil ity  of a  p a r ty  
D efense no t  prejudiced by a s s ig n ­

m en t

20.
30.
40.
50.
60.

Section
70. S u its  a g a in s t  inco rpora ted  units  

of local governm ent  
80, S u its  by incorpora ted  un i ts  of 

local go v ern m en t  
90. Civil l iab il i ty  fo r  em ergency  nid 

100. Civil l iab il i ty  fo r  exam ina t ion  o r  
t r e a tm e n t  of m inors

Sec. 09.65.010. Officers authorized to adm inister oa th s  or affir­
m ations. Every justice , judge, m ag istra te , clerk of a  court., notary  
public, U nited S ta tes postm aster, and the com m anding officer of a 
vessel o f the  United S ta tes  Coast Guard may adm in iste r oaths or 
affirm ations. (§ 3.09 cl. 101 SLA 1962)

ALR and C.J.S. r e f e re n c e s .—  D is­
qualification o f  official em pow ered  to 
a d m in is te r  onth, w here  he is a t to rn e y

fo r  person  In k ing  onth, 74 A LR  771.
G7 C.J.S. O aths  and  Affirmations

§ 5-

# )

Sec. 09.65.012. Certification of documents, (a) A m a tte r  re­
quired or authorized to be supported, evidenced, established, or 
proved by the sw orn sta tem en t, declaration, verification, certifi­
cate, oath, o r affidavit, in w ritin g  of the person m aking  it (o ther 
than a  deposition, an acknowledgem ent, or an oath of office, or an 
oath required  to be taken before a specified official o ther than  a 
notary  p u b lic ), may be supported , evidenced, established, or proved, 
by the person certify ing  in w ritin g  “ under penalty  of p e rju ry ” 
th a t the  m a tte r  is tru e  and accurate. The certification shall sta te  
the date  and place of execution, the fac t th a t  no no tary  public 
or o ther official em powered to adm in ister oaths is available, and 
the follow ing:

235



§ 09.65.020 Alaska Statutes § 09.65.050
“I ce rtify  under penalty of p e rju ry  th a t  the foregoing is true  

and accu ra te .”
(b) A person who w ilfully and  falsely executes a certification 

under penalty  of p e rju ry  is gu ilty  of perju ry . (§ 1 ch 58 SLA 
1970)

Legisla tive  com m it tee  report,— F or  
re p o r t  on ch. 53, SLA 1970 (HCSSB 
481), see  1970 H ouse  Jo u rn a l ,  p. 716.

Sec. 09.65.020. Successive actions. Successive actions m ay be 
m aintained upon th e  same con tract or transaction  when a new cause 
o f action arises under the  contract. (§ 5.01 ch 101 SLA 1962)

Cross re fe rence .  —  See Civ. R, 8; 
13 (e) .

Sec. 09.6r,.030. Corporate sureties. W hen, by the laws of the 
s ta te  o r by a charter, ordinance, rule, or regulation of a political 
subdivision, m unicipality, public corporation, or by a board, body, 
organization , court, or judge, a recognizance, stipulation, bond, un­
dertak ing , or bail in an action, su it, proceeding, or m atte r condi­
tioned fo r the fa ith fu l perform ance of an act or '. 'ty  or for the 
doing of an ac t or th ing  is perm itted  or required ti be given w ith 
one or m ore sureties, it is sufficient compliance if the instrum ent is 
executed by a corporation which has complied with the laws of the 
s ta te  and is authorized by law to act as surety  upon instrum ents 
and in proceedings, actions, suits, and m atters  as set out in this 
section. (§ 5.02 ch 101 SLA 1962)

Cross re fe rence .— See Civ. R. 80 (a ) .

Sec. 09.65.040. P arties  exempt from giving bond. In an action 
o r proceeding in a court in which the s ta te  is a party  or in which 
th e  s ta te  is in terested , no bond or undertaking is required of the 
s ta te  o r an officer of the  sta te . (§ 5.03 ch 101 SLA 1962)

Sec. 09.65.050. Death or d isability  of a party . In case of the 
death or disability of a p a rty  to an action, the court m ay a t any 
tim e w ithin  tw o years  a fte r  the death  or disability, on motion, al­
low the action to  be continued by or against his personal represen­
ta tives  o r successor in in terest. (§ 5.06 ch 101 SLA 1962)

The su b s t i tu t io n  of a  new p a r ty  is Nome tfi S in o ik  Co. v. A m es Mercan-
genern l ly  effected by motion, which 
should o rd ina r i ly  be made by the 
p a r t y  in in te re s t .  Nome &  Sinook 
Co. v. A m es  M ercan ti le  Co., 187 F. 
928 (9 th  Cir. 1911).

Case continues from point where 
or ig ina l p a r ty  le f t  off.— As a genera l  
rule, th e  su b s t i tu te d  p a r ty  takes  up 
th e  prosecution o r  defense a t  the 
point w h e re  the o rig ina l  p a r ty  lef t 
off, and  th e  p lead ings  a lready  filed 
inure to the  benefit of the new pa r ty .

tile Co., 187 F . 928 (9th Cir. 1911).
B e t te r  practice  is to d irec t  su b ­

s t i tu ted  p a r ty  to  file su pp lem en ta l  
pleading. — The subs ti tu tion  hav ing  
been allowed, p robably  the  be t to r  
p rac t ice  would be for  th e  cour t  to 
d irec t  the  su bs t i tu ted  p a r ty  to fil(: a 
supp lem en ta l  complaint ,  show ing  the 
t r an s fe i  and  his r igh t to  continue the 
action, o r  fo r  such p a r ty  to obtain  
leave to  file such a complaint ; b u t  the 
m ere  omission to  file such a com-

i
§ 09.65.
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include a lease. SmaKey v. Juneau Clinic 
Bldg. Corp., Sup. Ct. Op. No. 766 (File Nos. 
1310,1311), 493 P.2d 1296 (1972).

Hence, th is  section .applies to a lease 
for a term of years. Smalley v. Juneau 
Clinic Bldg. Corp., Sun. Ct. Op. No. 766 
(File Nos. 1310,1311), 493P.2d 1296(1972).

A lease is not void e.s between the 
p art ies  to it  by reason  of noncompliancc 
with the acknowledgment statute. Smalley 
v. Juneau Clinic Bldg. Corp., Sup. Ct. Op. 
No. 766 (File Nos. 1310, 1311), 493 P.2d 
1296(1972).

Failure to comply with the mandatory 
acknowledgment requirement of sub­
section (a) of this section, while af­
fecting recordation and admissibility, 
does not have the effect of making the 
conveyance void as between the parties. 
Smalley v. Juneau Clinic Bldg. Corp., Sup. 
Ct. Op. No. 766 (File Nos. 1310, 1311), 493 
P.2d 1296(1972).

But recordation thereof is precluded. 
— Failure to comply with the 
acknowledgment requirement does not

make an instrument invalid as between 
the parties to it, bu t ra ther only precludes 
its recordation and thus its effectiveness 
as against third persons. Smalley v. 
Juneau Clinic Bldg. Corp., Sup. Ct. Op. No. 
766 (File Nos. 1310, 1311), 493 P.2d 1296 
(1972).

And admissibility  affected. — Under 
A.S 34.15.260 an unacknowledged 
conveyance cannot be recorded and may 
not be read in evidence without further 
proof of the conveyance. Smalley v. 
Juneau Clinic Bldg. Corp., Sup. Ct. Op. No. 
766 (File Nos. 1310, 1311), 493 P.2d 1296 
(1972).

But action may not be main ta ined  on 
defectively executed lease. — See same 
catchline in note to AS 34.15.010.

Cited in Waskey v. Chambers, 224 U.S. 
56-1,32 S. Ct. 597, 56 L. Ed. 885 (1912).

Am. J u r .  nnd ALR references. — 1 
Am. Jur., Acknowledgments, § 1 et seq.; 16 
Am. Jur., Deeds, § 89 et seq.

Signing deed with lead pencil, 8 ALR 
1339.

A k

Sec. 34.15.160. Conveyances executed outside the state. If a 
conveyance is executed in a state, territory', or d istrict of the United 
States, the conveyance may be executed according to the laws of that 
state, territory, or district, and the ex :n  of the conveyance may be 
acknowledged before a judge of a court ot » cord, justice of the peace, 
notary public, or other officer authorized by the laws of that stale, 
territory , or district to take the acknowledgment of conveyances or 
before a commissioner appointed for that purpose. (§ 22-3-10 ACLA 
1949; am § 2 ch 12 SLA 1966)

Quoted in Alaska Exploration Co. v.
Northern Mining & Tiading Co., 152 F. 145 
(9;h Cir. 1907).

Sec. 34.15.170. Certificate of acknowledgment, (a) In a case 
provided for in § 160 of this chapter, the conveyance shall have 
attached to it a certificate of the clerk or o ther certifying officer of a 
court of record of the county or d istrict where the acknowledgment is 
taken, under the seal of his office, th a t

(1) the person whose name is'subscribed  to the certificate of 
acknowledgment is, at the date of the certificate, the officer he is 
represented to be in the certificate;

(2) he believes the signature of the person subscribed to the 
certificate is genuine;

(3) the conveyance is executed and acknowledged according to the 
laws of the state, territory , or district.

(b) The provisions of (a) of this section do not apply where the 
acknowledgment is taken before

(1) a commissioner appointed for that purpose;



m

(2) a notary public certified under his notarial seal; or
(3) the clerk of a court of record certified under the seal of the court.

(§ 22-3-11 ACL.. 1949; am § 3 ch 12 SLA 1966)
Am. J u r .  and  ALR references. — 1 Certificate of acknowledgment. 29 ALR 

Am. Jur.,  Acknowledgments, § 70 et seq. 921; 72 ALR 1290.

Sec. 34.15.180. E xecution  and  acknow ledgm ent of conveyance in  
foreign coun try . If a conveyance is executed in a foreign country it 
may be executed according to the laws of th a t country and the 
execution of it acknowledged as provided in AS 40.10.010 — 40.10.050.
(§ 22-3-12 A CLA 1949; am § 18 ch 70 SLA 1964; am § 4 ch 12 SLA 1966)

Sec. 34.15.190. A cknow ledgm ent by a m arried  person. The
acknowledgment of a m arried person to a convenience of real property 
in th is sta te  is taken in the same m anner as if the person were 
unm arried. (§ 22-3-13 ACLA 1949; am § 104 ch 127 SLA 1974)

Effect of am endm ent.  — The 197-1 for “married woman" and "the person" for 
amendment substituted "married person” "she."

Sec. 34.15.200. O fficer’s know ledge of g ra n to r 's  iden tity . No
acknowledgment of an executed conveyance m ay be taken by an officer 
unless he knows or has satisfactory evidence th a t the person making 
the acknowledgment is the individual described in and executing the 
conveyance. (§ 22-3-15 ACLA 1949)

Compliance presumed, — It is Am. J u r .  and ALR references. — 1
presumed th a t  the officer taking the Am. Jur., Acknowledgments. § 110et seq. 
acknowledgment complied with this Showing in certificate as to officer's
section. Coates v. Smith, 81 Ore. 556, 160 knowledge of identity, 29 ALR 1006; 72 
P. 517 (1916), construing the Oregon ALR 1300. 
statute.

Quoted in Rolando v, Zesch, 7 Alaska 
.'.37(19261.

Sec. 34.15.210. P roof by subscrib ing  w itness, (a) Proof of the 
execution of a conveyance m ay be made before an officer authorized to 
take acknowledgment of conveyances, and shall be made by a 
subscribing witness, who shall state  his own place of residence and that 
he knows the person described in and executing the conveyance.

(b) This proof may not be taken unless the officer is personally 
acquainted with the subscribing witness or has satisfactory evidence 
tha t he is the same person who is a subscribing witness to ihe 
instrum ent. (§ 22-3-16 ACLA 1949; am § 5 ch 12 SLA 1966)

Notary must certify as  to identity of authorized. Nelson v. Lord, .1 Alaska 174
subscribing witness, — Where there is (19)01.
no certificate by the notary tha t  he is Cited in Morency v. Floyd, 2 Alaska 194
acquainted with subscribing witness or (190-1),
that he had an j evidence that such person Am. Ju r .  reference. — 16 Am. Jur,,
was the subscribing witness, the Deeds. 8 101 et seq
recordation of the instrument is not

Sec. 34.15.220. P roof of conveyance by handw riting . When a 
grantor is dead, out of the sta te , or refuses to acknowledge his

54
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Chapter 10. Uniform Foreign Acknowledgment Act.
Section Section
10. Officers before whom deeds or other 40. Construction of chapter

instrumenU; acknowledged 50. Short title
20. Certificate of acknowledgement 
30. Certificate in form required for ac­

knowledgment inside slate

Sec. 40.10.010. Officers before whom deeds or o th er in stru m en ts  
acknow ledged. All deeds or other instrum ents requiring ac­
knowledgment, if acknowledged without the United States, shall be 
acknowledged before an ambassador, m inister, envoy or charge 
d’afiaires of the United States, in the country to which he is accredited, 
or before one of the following officers commissioned or accredited to act 
a t the place where the acknowledgment is taken, and having an official 
seal, \  iz: any consular officer of the United States, a notary public, c r a 
commissioner or other agent of this state  having power to take 
acknowledgments to deeds. (§ 23-2-1 ACLA 1949)

CroBH reference. — For sections dealing Am. Jur .  reference. — 1 Am. Jur., Ae- 
• with inspection of public records and their knowlcdgincnts, § 64 etseq. 
use as evidence, see AS Oil.25.110 and AS
09.25.120.

Sec. 40.10.020. Certificate of acknowledgment, (a) Every certificate 
of acknowledgment made outside the United S tates shall contain the 
name or names of the person or persons making tiie acknowledgment, 
the date when and place where made, a sta tem ent of the fact that the 
person or persons making the acknowledgment knew the contents of the 
instrum ent and acknowledged the same lo be his, her or their act; the 
certificate shall also contain the name of the person before whom made, 
his official title, and he sealed with his official seal and may be sub- 
s lan t' lly in the following form:

.............................(Name of Country)

...............................................(Name of City. Province or other political
subdivision)

Ileforc the undersigned ................................... (nam ing the officer and
designating his official title) duly commissioned (or appointed) and
qualified, this day personally appeared at the place above n am ed ...........
.................. (nam ing the person or persons acknowledging) who declared
thal he (she or they) knew the contents of the foregoing instrum ent, and 
acknowledged tho same to be his (her or their) act.

Witness my hand and official seal th is ...........day o f ....................1 ! ) ....
(seal) ...................(Name of Officer)

.......................(Official Title)
(b) When the seal affixed contains the name of the official style of 

the officer, any error in sta ting  or failing to sla te  otherwise the name of 
the official style of the officer shall not render the certificate defective 
(§23-2-2 ACLA 194!))

2

Sec. 40.10.030. Certificate in form required for acknowledgment 
inside sta te . A certificate of acknowledgment of a deed or other 
instrum ent acknowledged outside the United States before any officer 
mentioned in § 10 of this chapter shall be valid if in the same form as 
now is or hereafter may be required by law for an acknowledgment 
within the sta te . (§ 23-2-3 ACLA 1949)

Sec. 40.10.040. Construction of chapter. This chapter shall be 
interpreted and construed as to effect its general purpose to make 
uniform the laws of those states and territories which enact it. (§ 23-2-4 
ACLA 1949)

See. 40.10.050. Short title. This chapter may be cited as the Uniform 
Foreign Acknowledgment Act. (§ 23-2-5 ACLA 1949)

Chapter 15. Subdivisions and Dedications.

4•"icle
’cording of Plata (§§ 40.15.010—40.15.000)
ontrol of Plats, Subdivisions and Dedications (§§ 40.15.070— 10.15.130)

•>. Vacation and Change of Plats and Streets {§§ 40.15.140—10.15.180)
4. General Provisions (§ 40.15.190)

A rticle I. R ecording of P la ts .

Section Section
10. Approval and recording of nubdivi- 30. Dedication of streets, alleys and Illu­

sions roughfnres
20. Plats to be acknowledged and con- 40. Certified copy of plat is evidence

tain certificate that taxes and 50. Recorded plats legalized
assessments nre paid 60. Missing plats

Sec. 40.15.010. Approval and recording of subdivisions. Before the 
lots or tracts of any subdivision or dedication may lie sold or offered for 
sale, the subdivision or dedication shall ho subm itted for approval to the 
aut hority having jurisdiction, as prescribed in this chapter, The regular 
approval of the authority shall he shown on it or attached to il and the 
subdivision or dedication shall he filed for record in the office of the 
recorder. The recorder shall not accept a subdivision or dedication for 
filing unless it shows this approval. If no platting authority exists as 
provided in §§ 70—130 of this chapter, lands may lie sold without 
approval. (§ 1 (eh 1) eh 115 SLA 1953; am § 1 eh 95 SLA 1955; am § (>7 eh 
(>9 SLA 1970)

Crown reference. — For acctiona dealing lmgbdnllvo committee report. — For
will) inspection of public records und their report on ch. 69, SI.A 1970 (IIP 564), mm 
use utt evidence, see AS 09.25.110 und AS 1970 lloiis« Journal Suppleii.' nt No. 2, p .7.
09,25.120, Approved pint must bo filed for

Effect o f  nmomlinont. — The 1970 recording. — Til in ueetion und AS 40.15.-
nmuudmuut deleted "plulliug hoard or" 020 nre miffieienl authority lo require
preceding "‘.dulling authority” io llie Inal llie recorder lo file for recording n plat
nimtniicc. when properly approved. Tallinim v



§ 44.50.190 A l a s k a  S t a t u t e s § 44.53.020

(c) The postm aster may charge nnd receive the sam e fees as a notary 
for sim ilar services. (§ 13 ch 99 SLA 1961)

Sec. 44.50.190. S av in g s  c la u se . This chapter shall not be 
construed as to effect the release or extinguishm ent of a liability o.v 
forfeiture incurred or righ t accruing under a previous law regulating 
notaries. All commissions presently in effect continue until they expire 
or are term inated by death, disqualification, resignation, removal from 
the s tr te , or until the notary is removed from office by the lieutenant 
governor under the A dm inistrative Procedure Act (AS 44.62). (§ 14 ch 
99 SLA 1961)

Chapter 53. F o re 'jn  Com missioners for 
Acknow ledgm ents.

Section
10. Appointment, i ?rm of ofTiec, nnd 

powers 
‘20. Qualifying for oiTice

Sec. 44.53.010. A p p o in tm en t, te rm  o f  office, an d  pow ers. The
governor may appoint as m any commissioners in each sta te , territory, 
and district of t he United S ta tes as he considers expedient. Each com­
missioner holds office for four years. W ithin the state, territory , or 
district for which appointed, each commissioner may take and certify

(1) the proof or acknowledgm ent of a conveyance of real property 
within the d istrict or of any other w ritten  instrum ent to be used or 
operated in it;

(2) the acknowledgm ent of satisfaction of a judgm ent of a court of 
this district;

(3) an affidavit or deposition t o he used in a court or before a judicial 
officer of the district. (§ 10-6-1 ACLA 15)49)

Am. Ju r. 2d reference. — 1 Am. Jur.
2d, Acknowledgim'iils, *)§ lit, 2G, fiH, 78

Sec. 44.53.020. Q u a lify in g  fo r office. Before exercising his 
powers, a commissioner appointed under AS 44.53.010 shnll have a 
seal of office, and take on onth before a judicial officer in the county, 
city, or town where he resides, th a t he will faithfully perform tho duties 
of the office. The commissioner shall file the oath and an impression of 
the seal in the office of the D epartm ent of Adm inistration. The Depnrt-

§ 44.53.020 S t a t e  G o v e r n m e n t § 44.53.020

m ent of A dm inistration shall collect $5 for each certificate of 
appointm ent and shall account for and deposit the am ounts received in 
the state  treasury. (§ 10-6-2 ACLA 1949)

(Continued in next pamphlet)
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IN THE SENATE BY THE RESOURCES COMMITTEE

HOUSE CS FOR SENATE » ILL NO. 83 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH L EGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act restricting the authority of the Department of

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 41.20.020(6) is amended to read:

(6) adopt [ E S T A B L I S H ] , in accordance with this section and 

the Administrative Procedure Act [,] (AS 44.62)x  [RULES AND] r e g u l a­

tions governing the use and designating incompatible uses within the 

boundaries of state park and recreational area3 to protect the property 

and to preserve the peace;

* Sec. 2. AS 20.020 is amended by adding a new paragraph to read:

(12) adopt, in accordance with the Administrative Procedure 

Act (AS 44.62), regulations governing the use of the Chena River State 

Recreation Area and designating incompatible uses within the boundaries 

of the Chena River State Recreation Area except that regulations may

Natural Resources to regulate certain activities in 

the Chena River State R e c reation Area; and providing 

for an effective date."

not be adopted

(A) work on valid mineral leases or mining claims;

(B) the legal taking of fnr-bcaring animals;

(C) the traditional use of roads and trails by any

means of transportation, including a vehicle propelled by m a c h i n­

ery, if the use occurred regularly in the area of a state r e c r e a­

tion area before the effective date of the Act establishing the 

state recreation area;

-1- HCSSB 8 3 (Res)
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1 IN THE SENATE BY THE RESOURCES COMMITTEE

HOUSE CS FOR SENATE BILL NO. 83 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA

T W E LFTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act restricting the authority of the Department of

Natural Resources to regulate certain activities in 

the Chena River State Recreation Areaj and providing 

for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF T HE STATE OF ALASKA:

* Section 1. AS 41.20.020(6) is amended to read:

(6) udopt [ESTABLISH], in accordance with this section and 

the Administrative Procedure Act [,] (AS 44,62)^ [RULES AND] r e g u l a­

tions governing the use and c'esignatir.g incompatible uses within the

boundaries of state park and recreational areas to protect the property

and to preserve the peace;

* Sec. 2. AS 41.20.020 is amended by adding a new paragraph to read:

(12) adopt, in accordance with the Administrative Procedure 

Act (AS 44.62), regulations governing the use of the Chena River State 

Recreation Area and designating incompatible uses within the boundaries 

of the Chena River State Recreation Area except that regulations may 

not be adopted which^prohiait orjunreasonably restrict

(A) work on valid mineral leases or mining claims;

(B) the legal taking of fur-bearing animals;

(C) the traditional use of roads and trails, by any

means of transportation, including a vehicle propelled by m a c h i n­

ery, if the use occurred regularly in the areu of a state r e crea­

tion area before the effective date of the Act establishing the 

state recreation area;

- 1 -  HCSSB 8 3 (Rea)
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(D) the cutting of dead and down or burnt timber.

* Sec. 3. AS 41.20.505 is amended to read:

Sec. 41.20.505. INCOMPATIBLE USES PROHIBITED. The commissioner 

of natural resources shall designate by regulation incompatible uses 

w ithin the boundaries of the Chena River Recreation Area in accordance 

with the requirements of AS 41.20.020(12) and 41,20.497, and those 

incompatible uses designated shall be prohibited or restricted, as

provided by regulation.

* Sec. 4. This Act takes effect immediately in accordance with AS 01.10.-

070(c).
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■Wr — I P A P E R  W O R K  D R A F T  P A P E R  W O R K  D R A F T ' P A P E R

^ / f e / V
B r a d l e y

O r i g i n a l  sponsors: Ben nett, Parr
a n d  F a h r e n k a m p

V . *f
t

IN T H E  S E N A T E  '/ BY T H E  R E S O U R C E S  C O M M I T T E E

H O U S E  CS FOR SENATE''BILL NO. 83 ( R e s o u r c e s )

IN T E E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

T W E L F T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L  • i

Fo r  a n  Act entitled: "An Act r e s t r i c t i n g  t h e  a u t h o r i t y  of t h e  D e p a r t m e n t  o f

N a t u r a l  R e s o u r c e s  to regulate c e r t a i n  a c t i v i t i e s  i n  

, s t a t e  r e c r e a t i o n  areas; and p r o v i d i n g  f o r  a n  e f f e c t i v e  

date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  THE S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS 4 1 . 2 0 . 0 2 0 ( 6 )  is a m e n d e d  to read:

(6) a d o p t  [ESTABLISH], in accord a n c e  w i t h  t h e  A d m i n i s t r a t i v e

P r o c e d u r e  Ac [,] (AS 44.62)_j_ [RULES AND] r e g u l a t i o n s  g o v e r n i n g  the u s e

a n d  d e s i g n a t i n g  i n c o m p a t i b l e  uses w i t h i n  the b o u n d a r i e s  o f  s t a t e  p a r k s  

[PARK AND R E C R E A T I O N A L  AREAS] to p r o t e c t  the p r o p e r t y  a n d  t o  p r e s e r v e  

t h e  peace;

* Sec. 2. AS 41.2 0.020 is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  t o  r e a d :

(12) adopt, in a c c o r d a n c e  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  

A c t  (AS 44.62), r e g u l a t i o n s  for the u s e  of state r e c r e a t i o n  a r e a s  w h i c h  

a l s o  d e s i g n a t e  i n c o m p a t i b l e  uses w i t h i n  the b o u n d a r i e s  o f  s t a t e  r e c r e a­

ti o n  areas except th^t r e g u l a t i o n s  may not be a d o p t e d  w h i c h  p r o h i b i t ^ ,

(A) w o r k  on v a l i d  m i n e r a l  l e a s e s  or m i n i n g  c l a i m s ;

(B) the legal t a k i n g  of f u r - b e a r i n g  a n i m a l s ;

(C) the t r a d i t i o n a l  u se of r o a d s  a n d  t r a i l s  b y  a n y  

m e a n s  of t r a n s p o r t a t i o n ,  i n c l u d i n g  a v e h i c l e  p r o p e l l e d  b y  

m a c h i n e r y ,  if the use o c c u r r e d  r e g u l a r l y  i n  the a r e a  o f  a  s t a t e  

r e c r e a t i o n  a r e a  b efore  the e f f e c t i v e  date o f  the A c t  e s t a b l i s h i n g  

the state r e c r e a t i o n  area; or

-1- H C S S B  8 3 (Res)
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(D) the c u t t i n g  of ' dead and d o w n  o r  b u r n t  timbf.

* Sec. 3. This Act t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  0 1.10. 

070(c).

- 2 - H C S S B  8 3 (Res)



A l a s k a  419 6th St., Suite 32'a
E n v i r o n m e n t a l  Juneou' 99801
L o b b y  584-2345

T e s t i m o n t  b e f o r e  t h e  H o u s e  

R e s o u r c e s  C o m m i t t e e  on SB 83 

b y

R o l a n d  S h a n k s

T h a n k  You Mr. Chairman,

As a r e i d e n t  of F a i r b a n k s  a n d  a f r e q u e n t  u s e r  o f  t h e  

C h e n a  R e c r e a t i o n  Area, I ' m  v e r y  c o n c e r n e d  a b o u t  t h i s  L e g ­

islation. T h e  C h e n a  Rec. A r e a  w a s  e s t a b l i s h e d  a b o u t  10 

y e a r s  ago, a n d  at that t i m e  t h e r e  was not a l o t  o f  u s e  i n  

t h e  area and it s e e m e d  l i k e  a l o n g  ways fromi town. But, 

in the i n t e r v i n i n g  y e a r s  t h e  r e s i d e n t i a l  a r e a  o f  C h e n a  

Hot Springs R o a d  h a s  e x p a n d e d  r i g h t  to the b o u n d r y  o f  t h e  

Rec. area. Also, t h e  u s e  i n  t h e  area has i n c r e a s e d .  I ' v e  

c a m p e d  on the b a n k s  of t h e  C h e n a  R i v e r a n d  c o u n t e d  m o r e  t h a n  

a . h u n d e r e d  b o a t s  in o n e  d a y  d u r i n g  the s u m m e x .  W i t h  t h e  

r e o p e n i n g  of C h e n a  Hot S p r i n g s  r e s o r t  the w i n t e r  u s e  h a s  i n­

c r e a s e d  d r a m a t i c a l l y  too. T h e  area r e c i e v e s  h e a v y  u s e  b y  

skiers, snowshoers, a n d  m u s h e r s .

This l e g i s l a t i o n  w o u l d  m a k e  it i m p o s s i b l e  f o r  t h e  D i v .  

of Par ks to m a n a g e  t h e  area. B y  t a k i n g  a w a y  t h e i r  a b i l i t y  

to m a n a g e  mining, t rapping, O R V  u s e  and w o o d  cutting.,

I think w e  s h o u l d  t a k e  a g o o d  l o o k  at t h e s e  a c t i v i t i e s .

Last w i n t e r  t h e  Div. o f  P a r k s  i s s u e d  a p e r m i t  f o r  6 2  

p i e c e s  of h e a v y  e q u i p m e n t  to c r o s s  t h e  Rec. a r e a .  W e  p r o ­

t e s t e d  the permit, b u t  it w a s  f i n a l l y  i s s u e d .  D u r i n g  t h e  

d i s c u s s i o n s  w e  h a d  an a t t o r n e y  look at t h e  s i t u a t i o n ,  a n d  

h e  i n f o r m e d  u s  tha t t h e r e  w a s  n o  legal r e c o u r s e .  To m y "  

k n o w l e d g e  t h e r e  are no m i n i n g  c l a i m s  w i t h i n  t h e  R e c i  area, 

a nd w e  can see f r o m  last y e a r s  activities, t h a t  n o t  o n l y  

can Div. of P a r k s  i s s u e  a c r o s s i n g  p e r m i t  b u t  t h a t  t h e y  

will.



A n o t h e r  p r o v i s i o n  of the l e g i s l a t i o n  p r o h i b i t s  t h e  Div. 

of Parks f r o m  p r o h i b i t i n g  o r  u n r e a s o n a b l y  r e s t r i c t i n g  t h e  

ta k i n g  of f u r - b e a r i n g  animals. S i n c e  s t a t e  l a w  a l l o w s  t h e  

ta k i n g  o f  some f u r - b e a r i n g  a n i m a l s  b y  f i r e a r m  d o e s  t h a t  

m e a n  t h e y  c a n n o t  c o ntrol f i r e a r m  use. T h e  B o a r d  o f  G a m e  

is p r i m a r i l y  r e s p o n s i b l e  fcr m a n a g e i n g  t r a p p i n g  n o t  t h e  

Div. of Parks. D o e s  t h i s  also m e a n  that t h e y  c a n ' t  d o  

a n y t h i n g  to c o n t r o l  s n o w - g o e s  if it is b e i n g  u s e d  f o r  

trapping. .That d i s t c r y s  o n e  of t h e  b a s i c  m a n a g e m e n t  t o o l s  

a r e c r e a t i o n  m a n a g e r  has the a b i l i t y  to d e s i g n a t e  s e p e r a t e  

areas f o r  i n c o m p a t i b l e  uses.

The n e x t  p r o v i s i o n  r e q u i r e s  that r o a d s  a n d  t r a i l s  

t r a d i t i o n a l l y  u s e d  b e f o r e  t h e  Rec. area w a s  e s t a b l i s h e d  

must b e  left o p e n  to u n c o n t r o l e d  use. A g a i n  t h i s  w i l l  t a k e  

away a v e r y  i m p o r t a n t  m a n a g e m e n t  tool. I f  y o u  c a n ' t  c l o s e  

a t r a d i t i o n a l  r o a d  o r  trail, we n e e d  to d e f i n e  r o a d  a n d  

trail. Is a n y p l a c e  a v e h i c l e  h a s  p a s s e d  a r o a d .  U n d e r  

this p r o v i s i o n  e v e n  if a r o a d  b e c o m e s  u n s a f e  b e c a u s e  o f  

it's p h y s i c a l  c o n d i t i o n  or t r a f f i c  it c o u l d  n o  b e  c l o s e d ,  

not even to i n s u r e  p u b l i c  safety.

The last p r o v i s i o n  m a k e s  it illeg al to c o n t r o l  t h e  c u t­

ting of d e a d  a n d  d o w n  or brunt timber. T h e s e  t y p e s  o f  u s e s  

may b e  c o m p a t i b l e  in some areas of t h e  Rec. a r e a ,  b u t  t h e y  

must b e  c o n t r o l e d .  T h e y  m u s t  b e  d o n e  in a w a y  that p r o t e c t s  

the r e c r e a t i o n i s t  an d the Rec. area. D o e s  t h i s  p r o v i s i o n  

mean that t h e y  c a n ' t  control ORV u s e  if t h e y  a r e  c u t t i n g  

fire wood. T h e  Div. o f  Parks w o u l d n ' t  b e  a b l e  t o  s t o p  s o m e­

one from d r i v i n g  a 4 X 4  across the m a r s h y  p a r t s  o f  t h e  C h e n a  

Rec. area in t h e  summer. I n d i s c r i m i n a t e  u s e  o f  t h a t  t y p e  

c o u l d  d i s t r o y  t h e  R e c r e a t i o n a l  V a l u e s  of t h e  a r e a .

B e c a u s e  o f  t h e  p r o b l e m s  I ' v e  c i t e d  a b o v e  I h o p e  y o u  

defeat t h i s  bill. T h e r e  h a v e  b e e n  m a n a g e m e n t  p r o b l e m s  i n  

the Rec. are a befor e, but t h o s e  are not s o l v e d  b y  t a k i n g  

away the Div. of Parks abilit y to m a nag e. T h i s  a r e a  h a s  

b e c o m e  a v e r y  i m p o r t a n t  area to the p e o p l e  o f  F a i r b a n k s .



A n d  I b e l i e v e  that it s h o u l d  b e  m a n a g e d  in t h e  m o s t  p r o f e s ­

sional m a n n e r  p o s s i b l e  a n d  to do that t h e y  c a n ' t  h a v e  t h e i r  

h a n d s  tied.

This p i e c e  of l e g i s l a t i o n  also h as some l a n g u a g e  p r o ­

blems. What d o e s  " u n r e a s o n a b l y  res tr i c t "  m e a n .  I c a n  s e e  

n o t h i n g  b u t  p r o b l e m s  u s i n g  a p h a s e  l i k e  t h a t -  T h e  o n l y  w a y  ' 

w e ' l l  e v e r  k n o w  w h a t  tha t m e a n s  is aft er a c o u r t  d e f i n e s  it.

I f e e l  that t h i s  l e g i s l a t i o n  c o u l d  b e  i m p r o v e d  b y  d e l e t i n g  

o n  p a g e  o n e  l i n e  21 all l a n g u a g e  s t a r t i n g  w i t h  e x p e c t  a n d  

c o n t i n u i n g  t h r u  l i n e  28. T h i s  w o u l d  a l l o w  t h e  D i v .  o f  P a r k s  

t o . d e s i g n a t e  and m a n a g e  i n c o m p a t i b l e  uses.

I h o p e  that you w i l l  t a k e  a c t i o n  t o d a y  t h a t  p r o t e c t s  the 

C h e n a  R e c r e a t i o n  A r e a  i n s t e a d  of d i s t r o y i n g  it.
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C h i p  D e n n e r l e i n  s u b j e c t - sb 83
D i r e c t o r

I h a v e  r e c e i v e d  s e v e r a l  r e q u e s t s  to c o m m e n t  on S B  83, "An A c t  
r e s t r i c t i n g  the a u t h o r i t y  of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  
to r e g u l a t e  c e r t a i n  a c t i v i t i e s  w i t h i n  state r e c r e a t i o n  a r e a s ,  a n d  
p r o v i d i n g  for an e f f e c t i v e  date". I o f f e r  the f o l l o w i n g  as t h e  
D e p a r t m e n t ' s  p o s i t i o n  of the legislation.

1. T h e  bill, as p r e s e n t l y  amended, w o u l d  p r e c l u d e  t h e  d e p a r t m e n t  
from p r o m u l g a t i n g  r e g u l a t i o n s  w h i c h  "pr ohibit or" u nreasor.alby r e s t r i c t - 1 
c e r t a i n  a c t i v i t i e s  (emphasis a d d e d ) . The o r i g n i n a l  v e r s i o n  o f  t h e  
bill i n c l u d e d  the w o r d  "restrict". This w o r d  w a s  d e l e t e d  b y  t h e  
S e n a t e  R e s o u r c e s  C o m m i t t e e  for several reasons. F o r  e x a m p l e ,  o n e  of
the uses m e n t i o n e d  in the b i l l  is "the legal talking o f  f u r  b e a r i n g  
animals". W h i l e  this is r e g u l a t e d  by the B oard s o f  G a m e ,  t h e  d e p a r t m e n t  
of n a t u r a l  r e s o u r c e s  does h a v e  a u t h o r i t y  over f i r e a r m  d i s c h a r g e .
It is legal to t r a p  or take f u r b e a r i n g  animals i n  A l a s k a  t h r o u g h  the 
use of firearms. In legal terms, a r e s t r i c t i o n  o n  t h e  u s e  o f  f i r e a r m s  
in c e r t a i n  areas w o u l d  r e p r e s e n t  a " r e s t r i c t i o n "  on t h e  l e g a l  t a k i n g  
of fur b e a r i n g  animals. S i m i l a r l y ,  a t r a d i t i o n a l  t r a i l  w h i c h  m i g h t  
have v e r y  a d e q u a t e l y  a c c o m e J a t e d  a h a n d f u l  of m o t o r i z e d  v e h i c l e  u s e r a  
m i g h t  n o t  h a v e  the physi c a l  a b i l i t y  to a c c o m m o d a t e  a great, a m o u n t  of 
such use w i t h o u L  s e rious p e r m a n e n t  d a m a g e  to t h e  t e r r a i n .  O r  - five 
h o r s e s  o v e r  a w e t  s pring trail is a lou d i f f e r e n t  t h a n  f i f t y  o r  one 
h u n d r e d  horses. R e s t r i c t i o n s  may be n e c e s s a r y  s i m p l y  to e n s u r e  
c o n t i n u e d  use and e n j o y m e n t  in the future. S e e i n g  t h e s e  p r o b l e m s  the 
Se n a t e  R e s o u r c e s  c o m m i t t e e  s t r u c k  t he w o r d  " r e s t r i c t " ,  t h u s  e n s u r i n g  
the c o n t i n u a n c e  of c e r t a i n  u s e s  w i t h o u t  o p e n i n g  a P a n d o r a ' s  b o x  
of q u e s t i o n a b l e  a u t h o r i t y  and legal u n c e r t a i n t i e s .  U n f o r t u n a t e l y ,  
the S e n a t e  J u d i c i a r y  c o m m i t t e e  inser ted the p h r a s e  " u n r e a s o n a b l y  
restr i c t "  i n t o  the bill. T h i s  p h r a s e  c a u s e s  e v e n  m o r e  a m b i g u o u s  
legal p r o b l e m s  and Is not a ccep table.

2. T he b i l l  w o u l d  m a n d a t e  that the c u tting of d e a d  a n d  d o w n  or 
b u r n t  t i m b e r  b e  a l l o w e d  in r e c r e a t i o n  areas. T h i s  is g e n r a l l y  
a c c e p t a b l e  and the S e n a t e  R e s o u r c e s  C o m m i t t e e  c h a n g e d  t h e  o r i g n i n a l  
ph r a s e  "dead timber" to "dead and down or b u r n t "  . T h e  r e s o n i n g  
b e h i n d  thin c h a n g e  was that m a n y  trees w h i c h  m a y  a p p e a r  d e a d  d u r i n g  
the w i n t e r  a r e  v e r y  much alive. Moreover , a n u m b e r  o f  b i r d  s p e c i e s  
rely on s t a n d i n g  dead t i m b e r  for feeding, n e s t i n g  a n d  p e r c h i n g .
To m o r e  c l e a r l y  i l l u s t r a t e  t h a t  o n l y  trees w h i c h  a r e  b o t h  d e a d  a n d  
down s h o u l d  be c u t ,p < r e n t h e s i , should e n c i r c l e  d e a d  a n d  d o w n  to 
s h o w  t h a t  the p h r a s e  as used is a "term of art" in f o r e s t r y .

3. T h e  bill, as w r i t t e n  and sponsored , s t e m s  f r o m  a f e w  p a s t  
p r o b l e m s  in the C h e n a  R e c r e a t i o n  A r e a  neat' F a i r b a n k s  w h i c h  p r e d a t e  
my t e n u r e  as director. I h a v e  r e s e a r c h e d  t h e s e  p r o b l e m s  a n d  w h i l e  
I a m  c o n v i n c e d  that they can (and for the m o s t  p a r t  have) b e e n
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s o l v e d  b y  e v o l v i n g  and b e t t e r  m a n a g e m e n t  for t b e  a re a, I c a n  r e s p e c t  
the d e s i r e  of t ho se w h o  w i s h  to see c e r t a i n  g u a r n a t e e s  f o r  u s e  of 
the area. However, no p r o b l e m s  of t he n a t u r e  o f  w h i c h  t h e  b i l l  
seeks to a d d re ss have ever  o c c u r e d  in any o t h e r  s t a t e  r e c r e a t i o n  
areas. S i n c e  these o t h e r  areas, such as C a p t i a n  C o o k  in t h e  K e n a i  
D i s t r i c t  and Nancy Lake in t h e  M a t - S u  D i s t r i c t  h a v e  b e e n  e s t a b l i s h e d  
for m o r e  t h a n  ten years, it is r e a s o n a l b e  to a s s u m e  t h a t  a n y  
p r o b l e m s  i n v o l v i n g  "traditiona l" uses w o u l d  h a v e  c r o p p e d  u p  b y  now.
In a c c o r d a n c e  w i t h  the time t e s t e d  p r i n c i p l e  " i f  it a i n ' t  b r o k e ,  
d o n ' t  f i x  it" the act s h o u l d  n o t  apply to any o f h e r  a r e a s  b e s i d e s  
C h e n a  R i v e r  R e c r e a t i o n  Area. S e v e r a l  trails w i t h i n  t h e  N a n c y  
L a k e  R e c r e a t i o n  A r e a  w e r e  u s e d  b y  m o t o r i z e d  v e h i c l e s  p r i o r  t o  the 
e s t a b l i s h m e n t  of the a r e a  in the late 1 9 6 0 's. O n e  o t h e r  t r a i l  w a s  
c l o s e d  to s n o w m a c h i n e  u s e  a b o u t  five y e a r s  ago i n  a p l a n  t o  s e p a r a t e  
and a c c o m e d a t e  b o t h  s n o w m a c h i n e r s  and cross c o u n t r y  s k i e r s .  T h e r e  
has n e v e r  b e e n  a problem. M a n a g e m e n t  is m o r e  e f f e c t i v e  a n d  t h e  
p u b l i c  is happy. T h e " t r a d i t i o n a l  users" h a v e  a l l  b e e n  p r o v i d e d  for. 
P o s i t  for a moment, however, a n e w  a r r i v a l  to t h e  s t a t e  w h o  h a s  
m o v e d  to A l a s k a  b e c a u s e  its the last fron tier a n d  h e  d o e s n ' t  w a n t  
a ny #$*1 r e g u l a t i o n s  t e l l i n g  h i m  w h a t  t o  do. U n f o r t u n a t e l y
this i n d i v i d u a l  decides to seek his "last f r o n t i e r "  j u s t  o u t s i d e  
the l i m i t s  of Ancho rage, P a l m e r  and W a s i l l a  in a  h e a v i l y  u s e d  s t a t e  
r e c r e a t i o n  a r e a  known as N a n c y  Lake. B e c a u s e  m o t o r i z e d  u s e  o n c e  
o c c u r e d  on a certain  trail w i t h i n  the r e c r e a t i o n  a r e a ,  t h e  d e p a r t m e n t  
d o e s  n o t  h a v e  the a u t h o r i t y  to p r e v e n t  chis i n d i v i d u a l  f r o m  
d e s t r o y i n g  the e x p e r i e n c e  of m a n y  c i t i z e n s  a l o n g  a  f a m i l y  c a n o e  
t rail s y s t e m  or in a q u i e t  c r o s s  c o u n t r y  ski a r e a .  Thit. s t o r y  m a y  
b e  a b i t  dramtic, but it is not far fetched. Ini f a c t ,  i\. h a p p e n s  e v a r y  
d ay in p a r k  and r e c r e a t i o n  s y s t e m  units w h e r e  l e g a l  a u t h o r i t i e s  a r e  
a m b i g u o u s .

SB B3 w a s  i n t r o d u c e d  by S e n a t o r s  Bennet, P a r r  a n d  F a h r e n k a m p .  S e n a t o r  
B e n n e t  t e s t ified  on the b i l l  b e f o r e  C h a i r m a n  F a b r e n k a m p s  c o m m i t t e e .  
R e p r e s e n t a t i v e  B e t t i s w o r t h  t e s t i f i e d  b e f o r e  S e n a t e  J u d i c i a r y  w h e r e  
S e n a t o r  P a r r  m a d e  the a m e n d m e n t  to i n c l u d e  " u n r e a s o n a b l y  r e s t r i c t "  
in the legislation. T h e  d e p a r t m e n t  r e s p e c t s  fcihe c o n c e r n s  of t h o s e  
l e g i s l a t o r s  w h o  w i s h  to a m e n d  A S  41.20. 497 to e n s u r e  c e r t a i n  
uses in thj C h e n a  R e c r e a t i o n  A r e a  near F a i r b a n k s .  H o w e v e r ,  t h e  
d e p a r t m e r r e s p e c t f u l l y  r e q u e s t s  that SB 83 b e  a m e n d e d  a l o n g  t h e  
lines o a. y c o m ments h e r e  and b e  l i m i t e d  to i n c o r p o r a t i o n  i n t o  t h e  
st a t u t e  a f f e c t i n g  C h e n a  R e c r e a t i o n  Area.
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MEMORANDUM

TO: Representative Fred Brown
House Judiciary Conroittee

FROM: Representative Fred Zharo'frX. ,
House Resources Committee 0 '̂

RE: CS SB 83 (Resources) DATE: June 9, 1981

During the Resources Coimiittae review of this bill several work drafts 
were prepared for the Committee's review, consideration, and passage. 
However, when the finalized draft was returned to Legal Services for a 
final bill there was a miscommunication on which version was passed by 
the Committee. Therefore a version not approved by the Committee was 
returned from Legal Services and sent on to your Committee.

Attached is a copy of the correct work draft version of S B  83 as passed 
out of the Resources Committee.
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B r a d l e y

H O R K  D R A F T  P A P E R  W O R K  DRAFT P A P E R  ’. W O R K  D R A F T - P A P E R

BY  T H E  R E S O U R C E S  C O M M I T T E E  

H O U S E  CS FOR SENATE' B I L L  NO. 83 ( R e s o u r c e s )

I N  THE L E G I S L A T U R E  O F  T H E  STATE O F  A L A S K A
l

T W E L F T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A B I L L  ■ t

F o r  a n  A c t  enti tled: "An Act r e s t r i c t i n g  the a u t h o r i t y  o f  t h e  D e p a r t m e n t  o f

N a t u r a l  R e s o u r c e s  to r e g u l a t e  c e r t a i n  a c t i v i t i e s  i n  

s t a t e  r e c r e a t i o n  areas; and p r o v i d i n g  f o r  a n  e f f e c t i v e  

date."

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :  ' I

* S e c t i o n  1. AS 4 1 . 2 0 . 0 2 0 ( 6 )  is a m e n d e d  to read:

(6) a d o p t  [ESTABLISH], in a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e

P r o c e d u r e  Act [,] (AS 4 4 . 6 2 ) ^  [RULES AND] r e g u l a t i o n s  g o v e r n i n g  the u s e

a n d  d e s i g n a t i n g  i n c o m p a t i b l e  uses w i t h i n  the b o u n d a r i e s  o f  s t a t e  p a r k s  

[PARK A ND R E C R E A T I O N A L  AREAS] to p r o t e c .  the p r o p e r t y  a n d  t o  p r e s e r v e  

t h e  peace;

* Sec. 2. AS 4 1 . 2 0 . 0 2 0  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  t o  ~ e a d :

(12) adopt, in a c c o r d a n c e  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  

A c t  (AS 44.62), r e g u l a t i o n s  for the u s e  of state r e c r e a t i o n  a r e a s  w h i c h  

a l s o  d e s i g n a t e  i n c o m p a t i b l e  uses w i t h i n  the b o u n d a r i e s  o f  s t a t e  r e c r e a­

t i o n  areas e x c e p t  that r e g u l a t i o n s  m a y  not be a d o p t e d  w h i c h  p r o h i b i t

(A) w o r k  on v a l i d  m i n e r a l  l eases o r  m i n i n g  c l a i m s ;

(B) the legal t a k i n g  of f u r - b e a r i n g  a n i m a l s ;

(C) the t r a d i t i o n a l  use of r o a d s  a n d  t r a i l s  b ^  a n y

means of t r a n s p o r t a t i o n ,  i n c l u d i n g  a v e h i c l e  p r o p e l l e d  b y  

m a c h i n e r y ,  if the use o c c u r r e d  r e g u l a r l y  in t h e  a r e a  o f  a  s t a t e  

r e c r e a t i o n  area b e f o r e  the e f f e c t i v e  date of t h e  A c t  e s t a b l i s h i n g  

the s t a t e  r e c r e a t i o n  area; or •
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(D) the c u t tin g of dead and d o w n  o r  b u r n t  t i m b e r

* Sec. 3. This A c t  takes e ffect  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.10. 

070(c).
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TESTIMONY B EFORE  HOUSE 
JUDICIARY ON SB84

M y  name is Mollie Dent. I am an attorney 

with the Sierra Club Legal Defense Fund. Thank 

you for the o p portu nity to testify on SB 84.

We have followed the G o v e r n o r’s Permit 

Reform Project very closely for the past 6 
months, at the request of nearly 20 public 

interest groups around the State. We reviewed 

several drafts of the G overnor 's proposal, and 

submitted several sets of deta iled comments.

We attended many, m a n y  meetings, with the G o v e r­

nor's staff, with State agencies, with local 

governments, and with public interest groups.

We did legal resear ch on many of the proposals; 

we nalyzed permit r eform efforts in other states, 

cind we submitted several of our own proj^osals for 

consideration.

After all this effort, v/e still believe 

that the G o v e r n o 1 's r e f o r m  measures give too 

much advantage to vested private interests.
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We still believe  that the "coastal consistency" 

determination  should not be made  by D N R  and that a 

procedure for revie wing these d e t e rmi nations is 

n e c e s s a r y .

However, on the whole, we believe that the 

Governor's process has been fair and that a sincere 

effort has been made to balan ce the .many important 

interests affected by permits.

We cannot say the same for S3 84. This bill 

threatens to replace the Governo r's w o r k a b l e  permit 

reform measures with a scheme that is not only u n­

workable, but also illegal.

This is more than ironic. It is unnecessary 

and very ill-advised. We have w orked closely with 

the Governor's staff for 6 months in order to avoid 

litigation. We have resolved many of differences.

But with SB £4, I am sure that at least one 

of the many public interest groups or local g o v e r n­

ments we have worked with will bring an immediate 

legal challenge.

The most obvious ground for such a legal 

challenge is the de nial of "equal protection" to 

the public and to local governments. SB 84 denies 

"equal protection" by giving an unfair advantage 

to permit applicants. The bil] docs this by 

shifting the burden of proof from the applicant to 

the agency, w h e neve r a permit is denied. This means



that an applicant can challenge an agency for

denying  a permit, and force the agency to defend

its position in court.

However, if the public or a local g o v e r n­

ment challenges a permit, the b u r d e n  remains on

them to show chat the agency w a s  wrong.

Even the Depar t m e n t  of r.aw believes this is 

u n c o n s t i t u t i o n a l .

SB 84 also does not address the additional 

expanses that will be imposed by this scheme. The 

r.gencies will need more staff to process permits 

..ithin the 30-day limit; the A t t o r n e y  General's 

office will nee', more lawyers to defend the challenges; 

and the courts will need more judges and clerks 

to hear the de novo trials.

I was informed by the Committee staff that the 

testimony should be brief, so I will conclude. There 

is a mood throughout the countr y that developers are 

o v e rregula ted and that the country suffers b e c a u s e  of it. 

This may be true in many instances.

The solution, however, is a re form m e as ure like the 

Governor's —  a m e a s u r e  that cuts out the excess "fat" in 

government permits, but leaves the "muscle" intact.

U nder this kind of reasoned approach to p ermi t reform, 

everyone is better off, including industry. Even 

an industrial giant like Dow Chemic al C o mpany has



stated that complian ce with sound e n v ironment al permits 

can e v e n t u a l l y  make m o n e y  for the c o m p a n y . V  

And that's all we're asking -- sound, 

reaso n a b l e  p ermit p r o c e d u r e s .

Thank y o u .

j V  S t a t e m e n t  by C h ester E. Otis, Manager,
En v i r o n m e n t a l  Affairs, Dow Chemical  Company, 
r e p o rted in Rodgers, E n v i r o n m e n t a l  Law (West, 1977)
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TESTIMONY B E F O R E  HOUSE JUDICIARY 
________CO M M ITTEE ON CSSB 8 4________

M y  name is Roland Shanks. Thank you for the 

opportunity to testi fy on SB 84.

U n f o rtunately this bill does not solve the 

problems of permit delay. Nor does SB 84 balan ce 

the diverse interests affected by State e n v i r o n­

mental permits. Rather, the bill's inflexible 

permit deadlines are desi gned to eliminate local 

government and public involvement in the d e c i s i o n­

making process.

On the other hand, the Govern or's permit 

reform proposals also es tablish permit deadlines, 

but in a m a n n e r  that attempts to consider the 

rights of all Alaskans  and their local governments. 

After 6 months of c o o p e r a t i o n  with the Governor's 

office on Perm it R eform  in order to avoid l i t i­

gation, I m u s t  stress the fact that e nvironmental 

groups are certain to challenge the A O G A  bill 

in court. It's e ither that or roll over and play 

dead.

The 30-day d e a dline  imposed by the bill on 

state agencies for most permits make it impossible 

for local govern m e n t s  or the public to r evi ew the 

p e r m i t s .

419 6th St., Suite 321 
Juneau, Alaska 99801

586-2345
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The Governor's proposa l also establishes a 

30-day deadline for many permits, but at least it 

allows an e x t e nsion w h e n  the project is too complex 

for quick review. A l s o  the G overnor's proposal 

provides a 20-day e x t e nsion if a public hearing is 

necessary. The A O G A  bill allows no extensions, 

regardles s of how c o mplex or controvers ial a 

p r o j e c t  is.

C onfronted wit h an inflexible and unrealistic 

deadline and a complex or c o n tr oversial permit, 

conscientious state agencies will be forced to 

deny a permit rather than let it be issued a u t o­

matica lly because the d e a dline  for reviewing the 

application has run. This dilemma, created by the 

AOGA bill, will prevent state agencies from r e a c h­

ing legally defens i b l e  de cisions on those permit 

applications that are mos t likely to generate 

l i t i g a t i o n .

SB 81 also a bandons the r e qu irement that 

parties ''exhaust their a d m i nistra tive remedies" 

before going to court. The r e q u i r e m e n t  to exhaust 

remedies serves important purposes. It avoids 

unnecessary litigation; it shortens  court p r o­

ceedings by giving the court a complete record to 

review; and it keeps everyone's costs down —  the 

court's, the agencies, the a p p l i c a n t 's , and the 

p u b l i c 's.

Errors that m i g h t  have been corrected by an
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agency w i t h o u t  litigation, m u s t  be review ed directly 

by the courts under SB 84. B e cause public hearings 

and local g overnm ent r e v i e w  of permits are not 

permitted by the AOG A bill, no record will be 

available for the courts to review. Cases m u s t  be 

decided de novo (from scratch) in a court trial.

This hurts everybody.

Not only does SB 84 send everyone immediately 

to court, it also c h anges the rules once they get 

there. And it is e a s y  to guess w h o  benefits from 

the change, and who is left out in the cold.

The oil and gas companies benefit. The rules 

are changed so that w h e n  a compan y does not get 

its permit, the burde n is on the agency to prove 

it was justified in deny ing the permit. This is a 

reversal of the usual rule, w h i c h  puts the burden 

on the party cha lle n g i n g  the agency.

The burden, however, is shifted only for 

those w h o  apply for permits. The citizens and the 

cities who challenge a p e r m i t  have the usual 

burden of showing that the agency was wrong.

This rule change means that permits will be 

granted that should not be, and that citizens and 

the cities will rarely never win a challenge.

This rule change is g r o s s l y  unfair to citi-
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zens and cities. It is also illegal. The State 

Constitution gives every A l a s k a n  "equal protection" 

under the lav/s. I stress e q u a l . There are many 

things you could say about SB 84, but you could 

never say it provided "equal protection". It 

benefits only the oil and gas companies, at the 

expense of all other Alaskans.

To conclude, the propos ed "reforms" J... 84

will increase litigation and increase the delay 

and expense of obtaining permits. The public 

interest is not served by advancin g the interests 

of a few priv ate companies above all other Alaskans. 

The AOGA bill will shut off .lie public's voice and 

shut out local governmen ts in matters of great 

importance to their futures.

S t a t e  a g e n c i e s  w i l l  be p r e v e n t e d  f r o m  a d e­

qu a t e l y  r e v i e w i n g  p e r m i t  a p p l i c a t i o n s .  M a n y  

m a y  de n y  p e r m i t s  r a t h e r  than h a v e  th e m  a u t o m a t i c a l l y  

i s s u e d  b e c a u s e  a d e a d l i n e  h a s  run. A  few m a y  

e x p l o i t  the s c h e m e  a n d  issue* all p e r m i t s ,  no 

m a t t e r  h o w  d e s t r u c t i v e .  As the D e p a r t m e n t  of Law 

a n a l y s i s  c o n c l u d e d ,  "the p o t e n t i a l  for c o l l u s i o n  

and a b u s e  in this r e g a r d  is m o n s t r o u s ."

I ur g e  y o u  to r e j e c t  this e x t r e m e l y  b i a s e d  

bill. The d a m a g e  to s t a t e  and local government., 

and to the e n t i r e  d e m o c r a t i c  p r o c e s s  in Alaska, 

is too g r e a t  to risk.

T h a n k  you.
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* JAY S. HAMMOND, GOVERNOR

DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL
POUCH K-STATE CAPITOL 
JUNEAU . ALASKA 99811
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J u n e  1, 1981

The H o n o r a b l e  F r e d  E. Brown 
C h a i r m a n
House J u d i c i a r y  C o m m i t t e e  
A l a s k a  State  L e g i s l a t u r e  
P o u c h  V
Juneau, A l a s k a  99811

Re: D e p a r t m e n t  o f  L a w  A n a l y s i s
of C S S B  84

Dear R e p r e s e n t a t i v e  Brown:

E n c l o s e d  is the D e p a r t m e n t  of L a w ' s  a n a l y s i s  o f  
CSSB 84 ( R e s o u r c e s ) . I have also e n c l o s e d  a c o p y  of the 
a d m i n i s t r a t i o n ' s  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s .

A s  the anal y s i s  indicates, the D e p a r t m e n t  of L a w  
has severe p r o b l e m s  w i t h  the l egisl a t i o n  in i t s  c u r r e n t  
form. W e  are also d e e p l y  c o n c e r n e d  over the a b s e n c e  of a 
fiscal no te a c c o m p a n y i n g  this legislation. T h e  p o s s i b l e  
fiscal i mpact of this legi slation is t h r e e - f o l d :

1. B y  e s t a b l i s h i n g  a 30-day d e a d l i n e  f o r  m o s t  
state permits, even in c o m p l e x  cases, the b i l l  e x c e e d s  t h e  
c a p a b i l i t i e s  of the a d m i n i s t r a t i v e  a g e n c i e s  a f f e c t e d .  T h e  
a d m i n i s t r a t i o n ' s  U n i f o r m  P r o c e d u r a l  R e g u l a t i o n s  a l s o  e s t a b l i s h  
p e r m i t  deadlines, but allow for e x t e n s i o n s  i n  c o m p l e x  a n d  
c o n t r o v e r s i a l  cases. Even so, the n o t i c e  of p r o p o s e d  r u l e -  
m a k i n g  p r o j e c t e d  a fiscal impact for these r e g u l a t i o n s  o f  
$302,000 for fiscal year 1982. B e c a u s e  of t-he n a t u r e  of t h e  
d e a d l i n e s  imposed in the bill, the fisc al i m p a c t  of C S S B  84 
will in all likeliho od be s i g n i f i c a n t l y  higher. In a d d i t i o n ,  
the bill imposes a d d i t i o n a l  p r o c e d u r a l  o b l i g a t i o n s  on the 
a d m i n i s t r a t i v e  a g e n c y  even for p e r m i t s  w h i c h  the U n i f o r m  
Proced ural R e g u l a t i o n s  envision will be i s s u e d  "over the 
c o u n t e r ;"

2. As the a t t a c h e d  a n a l y s i s  i n d i c a t e s ,  t h e  D e p a r t m e n t  
of L a w  is c o n c e r n e d  that this l egis lation w i l l  r e s u l t  in 
addit i o n a l  litigation, b e cause a d m i n i s t r a t i v e  a g e n c i e s  w i l l
no longer have the o p p o r t u n i t y  to correct s t a f f  e r r o r s  
through an a ppeal to the c o m m i s s i o n e r ' s  office. A d d i t i o n a l l y ,

0 3 -C 6 L H


