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A p p e a l s  struck down a statute granting c e r tain le gislative 

committee c h a irmen the power to disapprove of the allocation 

of lump sum appropriations to an executive agency. The 

court a c kn owledged that, the legislature m i g h t  itself l egis­

late the allocation, o r  41 "ild delegate the responsibil ity 

to an executive agency. It could not, however, d e l egate the 

responsibili ty to one, or m o r e  than one, of its members:

"The Legislature m ight ma ke the segregation itself, but it 

may not confer administrative powers upon its members 

without giving them, unconstitutionally, civil appoin tments 

to administrative offices. It might by general law confer 

the power of segregation or approval of segregatio n upon any 

one but its own m e m bers  . . . but the C o n s t i t u t i o n  . . . 

makes its own members ineligible to such an appointment."

I d . at 822. feee a l s o , Stockman v. L e d d y , 129 P. 220, 223 

(Colo. 1912); Eramlette v. S t r i n g e r , 195 S.E. 257, 264 (S.C. 

1938). C o n t r a , Opinion of the J u s t i c e s , 266 A . 2d 823 (N.H. 

1970) .

The Appellee  also argues that legislative o v e r­

sight of; ad ministrative regulations is des irable and that 

such oversight can not take place effect i v e l y  if it must 

follow the path of legislation pres cribed by article II. 

There are two answers to this argument. First, and most 

important, the questio n of wheth er the legislature might
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p e r f o r m  a task m o r e  e f f i c i e n t l y  if it d i d  not h a v e  to follow 

article II is e s s e n t i a l l y  irrelevant. Since article II 

applies, the q u e s t i o n  of w h e t h e r  e f f i c i e n c y  takes p r i m a c y  

over o t h e r  goa ls m u s t  be t a k e n  to have been a n s w ered by o u r  

consti tutional framers. Second, at least a c c o rding to a 

recent case study, the l e g i s l a t i v e  veto has been u n i m p r e s­

sive in practice. See B r u f f  & Gellhorn, C o n g r e s s i o n a l  

Control of A d m i n i s t r a t i v e  Regulation; A  Stu dy o f  L e g i s­

lative V e t o e s , 90 Harv. L. Rev., 1369 (1977). T h a t  study 

concludes, essentially, that the l e gislative veto encourages 

secretive, p o o r l y  informed, and p o l i t i c a l l y  unac co u n t a b l e  

legislative action. Id. at 1409-20. It is c onsequences 

such as these that the e n a c t m e n t  p r o v i s i o n s  of o u r  c o n­

stitution are d e s i g n e d  to guard against. See discussion, 

s u p r a , pp. 7-10.

A p p e l l e e  also m a k e s  an argum e n t  based on the 

doctrine of separati on of powers. Rule r.aking is e s s e n­

tially a legis lative rather than execu t i v e  function and so, 

the argument goes, broad latitude m u s t  be a f f o r d e d  the 

legislature to act as it sees fit in this, the core area 

of its duties. This a r g u m e n t  is e s s e n t i a l l y  inconsistent 

with the r e quirem ents p r e s c r i b e d  in article II of the 

c o nst itution w h i c h  m u s t  be o b s e r v e d  in the process of 

legislation. The le gisl a t u r e  is not free to ignore these 

requirements. See, d i s c u s s i o n  s u p r a , pp. 7-10.
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A p p e l l e e  finds it sign if i c a n t  that the A l a s k a

C o n s t i t u t i o n  c o n ta ins no p r o v i s i o n  like that in section 7,
38

clause 3 of a r ticle I of the U n i t e d  States C o n s t i t u t i o n

w h x c h  a uthorizes the e x e c u t i v e  to veto legislative resolutions,

and that e x e c uti ve i nvolv e m e n t  in the enactme nt of resolutions

was not d eemed n e c e s s a r y  by the framers of the state

constitution. This  point, however, does not advance

Appell ee's case. Under the U ni ted States C o n s t i t u t i o n  joint
39

resolutions are o ne m e a n s  by w h i c h  laws are enacted; they 

ore th erefore n a t u r a l l y  inclu ded among those legislative 

acts subject to P r e s i d e n t i a l  veto. However, under the state 

c onstitution resolu t i o n s  are not an alternative  law enactmen t 

process, and therefore there is no need to m a k e  them subject 

to an executive veto.

38. This  c laus e provides:

Every Order, Resolution, or Vote to which 
the C o n c u r r e n c e  of the Senate and House 
of R e p r e s entatives m a y  be necessary 
(except on a q u e s t i o n  of adjournment) 
shall be p r e s e n t e d  to the P r e s i d e n t  of 
the United States; and before the Same 
shall take Effect, shall be a p p roved by 
him, or being d i s a p p r o v e d  by him, shall 
be repas sed by two thirds of the Senate 
and House of Representatives, according 
to the Rules and L i mitations  prescribed 
in the Cas e of a Bill. [Emphasis a d d e d ] .

39. U nited  States ex rel. L evey v. Stockslager, 
129 U.S. 470, 32 L.Ed. 785 (1889).
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The A m i c i  c o ntend that since A S  44.62.320(a) was

itself p a s s e d  in a c c o r d a n c e  w i t h  all c o n s t itutional mand a t e s

and since the g o v ernor had the o p p o r t u n i t y  to veto the

statute, c onstitution al r e quirement s have been satisfied

wi t h  r e spect  to s ubsequent acts of the legislatu re taken

p u r s u a n t  to the statute. In o t h e r  words, by v irtue of one

e n a c tment approved by the governor, the le gislature can

free itself, in c e rta in instances, of the constitutio nal

constraints that wou ld othferwise govern its actions. Such

an e n a c t m e n t  would i mperm i s s i b l y  p r e s erve legislative power

p o s s e s s e d  at one instant in time for future perio ds when the

legislature mig ht o t h e r w i s e  be incapable of acti ng because
40

of the execu tive veto. It w o u l d  also do away w i t h  the 

formal safeguards of a r t i cle II w h i c h  are meant to accompany 

law-making. The requir e m e n t s  of the constitution m a y  not be 

elimin a t e d  in this fashion.

REVERSED A N D  R E M ANDED w i t h  direc tions to enter 

partial summary judgment in favor of the state as to the 

effect of the concu r r e n t  resolu t i o n  and for further p r o­

ceedings .

40. See Watson, C o n g r e s s  Steps Out: A  Look at
Congre s s i o n a l  Control  of the Executive, 63 Cal. L. Rev. 983 
at 1067 (1975).
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BOOCHEVER, Chief Justice, w i t h  w h o m  CONNOR, Justice, joins., 
dissenting.

I

I believe that the legislative power to annul 

administrati ve regulations by concur rent resolutio n is c o n s t i­

tutional. In m y  opinion, the m a j o r i t y  reasoning is fallacious 

in equating regulations w i t h  laws pa ssed by the legislature.

The litany of constitutional r e q uirem ents outlined in the 

m a j o r i t y  opinion is indeed m a n d a t e d  for the passage of a 

bill into law. The constitution, however, makes none of 

those requirements applicable to r e g u l a t i o n s . In fact, the 

constit ution is silent as to the p r a ct ice of delegating

autho r i t y  by the legislature to the executive or administra-
1

tive agencies for p r o mulgati on of regulations. Regulations 

may be promulgated w i t h o u t  h aving each regulation confined 

to one subject, a descript ive title, > specific form of 

enactment clause, three read ings on thren separate days, the 

vote of each member adopting the regul ation recorded, a 

m a j o r i t y  vote of each house of the legislature, a public 

record of the vote cast, being subject to veto by tr.he governor,

1. The c o n s t i t u t i o n  does authorize " [r]egulatory, 
quasi-judicial and temporary agencies" to be e stablish ed by 
law. Art. Ill, 22. There are no c o n s tit utional requirements 
for promulgat ion of regulations.
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a 90-day w a i t i n g  period b efor e becom i n g  effective. N e v e r­

theless, the m a j o r i t y  does not q u e s t i o n  the au thority of the 

legislature to delegate the power to pro mu l g a t e  regulations 

w i t h o u t  these safeguards. It seems to me that if the legis­

lature, in authorizing regulations, cannot condition that 

author ity with a re asonable pro vision for o v e r s i g h t  because 

the annulment of a regul a t i o n  is equated w i t h  repeal of a 

statute, then the reg ulation itself m u s t  be considered 

invalid as not having bee n passed w i t h  the requirements 

n ecessary for e nacting a bill into law.

This issue was consid ered by this court shortly 

after statehood in Boehl v. Sabre Jet Room, I n c . , 349 P . 2d 

585, 588 (Alaska 1960), where we stated:

The legislative power of the state "is 
vested in a legislature." It is argued 
that because of this constitu tional p r o­
vision the power m a y  not be delegated.

But 3uch a strict theory of separation 
of powers ignores realities and the 
practical necessities of government. The 
United States Supreme Court has said that 
d elega t i o n  by Congress has long been 
recognized as necessar y in order that the 
exertion of legislative power does not 
become a futility, and that necess ity 
fixes a point beyond which it is u n r e a­
sonable and impracticable to compel the 
legislature to prescribe d e t ailed rules.
[Footnotes omitted.]

2

2. AS 44.62.180 does specify that, with certain 
exceptions, -egulations become effect ive on the 30th day after 
filing by the lieutenant governor.
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One of the bases specified in Boehl for u p h o l d i n g  this power

of the legislature to dele gate r e g u l a t o r y  a u t h o r i t y  was the 

identical right to annul r egulatio ns w h i c h  the m a j o r i t y  now 

finds to be unconstitutional. In Boehl w e  stated:

It also is not essential, in order to 
sustain the grant of authority, that the 
legislature circum s c r i b e  a d m i n i s t r a t i v e  
discre tion by express standards of action 
in order that the o p p o r t u n i t y  for c a p r i­
cious exercise of power will not exist.
There is slight danger of that. The e x­
ercise of the board's powers is h e dged 
about by substantial safeguards. Before 
the board may act it m u s t  c o nduct  a 
public hearing and afford any interested 
person the oppor t u n i t y  to be heard, and 
it mu st then "consider all relevant 
matter presented to i t . " T h e r e  is ample 
opportunity for judicial review; for "any 
interested person may o btain a judicial 
declaration as to the v a l i d i t y  of any 
regulation * * ". Finally, there is 
legislative supervision. The legislature, 
which meets annually, m a y  revise the s t a­
tute and thus restrict the b ound s of a d­
ministrative action; it has the power by 
resolution to annul any a g e n c y  or d e p a r t­
ment rule or r e g u l a t i o n ; and the L e g i s­
lative Council, an i n terim l egislative 
committee charged w i t h  the d u t y  of m a k­
ing recoiamendations to the legislature, 
must annually r eview all a genc y r e g u l a­
tions to determine if the l egislat ive 
intent is being c o r r ectly  followed.

349 P . 2d at 590 (emphasis adde • ’ .footnotes omitted).

In my opinion, the m a j o r i t y  m i s s t a t e s  tho question

presented as being whether the l e g i s l a t u r e  can exercise .its

legislative power without the usual c o n s t i t u t i o n a l  safeguards.

The real question is whether, having e x e r c i s e d  it3 legislative

power, subject to all those safeguards, it y c o n d itio n the
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delega t i o n  of r e g u l a t o r y  power to an e x e c utive a g e n c y  upon a 

provis ion for l egisla tive oversight. I agree w i t h  our s t a t e­

me n t  in Boehl that the legislatu re has that power.

II

The a dvent  of the industrial r e v o l u t i o n  v astl y 

increased and c o m p l i c a t e d  the tasks of legislatures. Due to 

limits of time and s peciali sed expertise, legisl a t u r e s  have 

found it impossible to p r e s c r i b e  laws a d e q u a t e l y  covering 

the tremend ously v aried and intricate forms or. social r e l a­

tionships arising out of the p r o l i f e r a t i o n  of business,

manufacturing, trade, transportation, c o m m u n i c a t i o n  and
3

commercial enterprises. Of necessity, legisl a t i v e  authority

had to be de leg a t e d  to a d m i n i s t r a t i v e  agencies. Nevertheless,

both in England and in the United States, e f f orts were

initiated to m a i n t a i n  some controls over  b r o a d  dele gations 
4

of authority.

3. See g e n e r a l l y  Stone, The T w e n t i e t h  Century 
Admini s t r a t i v e  E x p l o sion and After, 52 Calif, hi Rev. !j1J 
(1964).

4. See Boisvert, A  Legisl a t i v e  Tool for S u p e r­
vision of A d m i n i s t r a t i v e  ? ^ e n c i e s : The L a y i n g  S y s t e m , 25
F o rdham L. Rev. 638 (1957); Schwartz, L e g i s l a t i v e  Control 
of A d m i n i s t r a t i v e  Rules and Regulations: The A m e r i c a n
E x p e r i e n c e , 30 N.Y.U. L. Rev. 1039 (1955) (hereinafter cited 
as S c h w a r t z ) ; Carr, L e g i s l a t i v e  Control of A d m i n i s t r a t i v e  
Rules and Regulation's: P a r l i a m e n t a r y  S u p e r v i s i o n  in B r i t a i n ,
30 N.Y.U. L. Rev. 1045 (1955).
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E n g l a n d  has long u t i li zed the laying system/

w h e r e b y  an a dmin i s t r a t i v e  o rder or regula t i o n  m u s t  be laid

before P a r l i a m e n t  for a spe cified p eriod of time before

be c o m i n g  effective.

Pa r li amentary control over a d m i n­
istrative rules and regulations 
. . . is a s s erted p rincip ally 
through  provisi ons in enabling s t a t­
utes that rules made under them 
shall be. laid before Parliament.
This is customar ily combined w i t h  a 
p r o v i s i o n  in the statute, either 
that the rule shall not be o p e r a­
tive until it is appr oved by r e s o l u­
tion, either of both  Houses or of 
the H o u s e  of Comm ons alone . . . , 
or that, if w i t h i n  forty days a r e s o­
lution is p a ss ed by either House  for 
annulling the rule, the rule is to be 
void . . . .'

In the United States, the issue of w h e t h e r  a

l egis lature can reserve to itself the power to disapp rove

a d m i n i s t r a t i v e  regulations has been b r ewing for more than 
6

forty years. The ea rly stages of the d i s pute involved the 

R e o r g a n i z a t i o n  Acts of the 1 9 3 0’s and 1 9 4 0’s which provided 

that e x e c utive reorga n i z a t i o n  plans became effec tive sixty 

days after tr ansm i s s i o n  to Congress, unless w ithin  that

5. Schwartz, supra note 4, at 1032-33.

6. Clark v. Valeo, 559 F.2d 642, 649-50 (D.C. 
Cir.) (en banc) (per curiam), a f f’d mem. sub nom. , Clark v. 
Kimmit, 431 U.S. 950, ’53 L. Ed. 2d 267 (1977).
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period Congress d i s a p p r o v e d  by resolution. Federal acts

i n c o rporating similar prov is i o n s  have proli ferated in recent 
8

years. Yet no federal co urt has squarely evalua ted the

v a l i d i t y  of provis i o n s  r e s e r v i n g  to Congress the power to
9

disap p r o v e  a d m i n i s t r a t i v e  regulations.

7

Ill

I agree w i t h  the m a j o r i t y  that there is scant case 

authority on the specific issue in the United States. Our 

court, however, has favorably d i s c u s s e d  the legislative veto 

in B o e h l .

The h o l d i n g  in A t k i n s  v. United S t a t e s , 556 F.2d 

1028 (Ct. C m . 1977) (er± b a n c ) (per c u r i a m ) , cert, d e n i e d , 434 

U.S. 1009, 54 L. Ed. 2d 751 (1978),.supports the position

7. Ginnane, The Control of Federal Adminis tration 
by C o n gressi onal Re solu t i o n s  and C o m m i t t e e s , 66 Harv. L~.
RevT 569, 576-82 (1953). The 1939 and 1945 Reorganization 
Acts provided for dis app r o v a l  by a concurr ent resolution;
the 1949 Act allowed d i s a p p r o v a l  by either House. Id. at 
579, 581.

8. Watson, C o n gres s Steps Out: A  Look at C o n­
gressional Control of the E x e c u t i v e , 63 Calif. L. Rev. 983, 
989 (1975). An a p p e n d i x  to this article lists many statutes 
g i vin g special e ffect  to cong re s s i o n a l  resolutions. Many 
have been passed in the 1970's and involve veto power over 
actions of executive agencies or the President. See id. at 
1089-92 app. A.

9. Stewart, C o n s t i t u t i o n a l i t y  of the Legislative 
Veto, 13 Harv. J. Legis. 593, 595 (1976).
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taken in this dissent. A t k i n s uphel d a statute allowing

either House of Congress to veto judicial salary increases 

recomm ended b y  a p r e siden tial commission.

In Buckley v. V a l e o , 424 U.S. 1, 46 L. Ed. 2d 659 

(1976), the m a j o r i t y  of the United States Supreme Court did 

not r e a c h  the issue of w h e ther regulatio ns p r o m u l g a t e d  by 

the Federal E l e ction C o m m i s s i o n  w o u l d  become effe ctive 

w ithin thir ty days of filing if either House of Congress did 

not d i s a p p r o v e  them. In his concurrence, J u stice W h i t e  did 

approve the overs i g h t  provision, stating:

I am also of the v i e w  that the o t h e r­
wise valid r egula t o r y  power of a p r o­
perly created independent agency is not 
render ed consti t u t i o n a l l y  infirm, as 
violat ive of the President's veto power, 
by a statutory p r o v i s i o n  subjecting 
agency r e gulati ons to d isapproval by 
either House of Congress. For a bill to 
become law it m u s t  pass both Houses and 
be signed by the President or be passed 
over his veto. Also, "Every Order,
R e s o l u t i o n , or Vot e to w h i c h  the C o n c u r­
rence of the Senate and House of R e p r e­
sentatives m a y  be necessary" is likewise 
subject to the veto power. Under § 438(c) 
the FEC's regulations are subject to 
disapproval;’ but for a regulation to b e­
come effective, n e i ther House need approve 
it, pass it, or take any action at all 
with respect to it. The regulatio n b e­
comes effective by nonaction. This no 
more invades the President's powers than 
does a r egulatio n not required to be laid 
before Congress. Congre ssional influence 
over the s ubstantive content of agency 
regula tion m a y  be enhanced, but I would 
not v i e w  the power of either House to 
d isapprove as equiva l e n t  to le gislation 
or to an order, resolut ion or vote re- 
quiring the c oncurrence of both Houses.



424 U . S. -at 284-85, 46 L. Ed. 2d at 838-39 (emphasis added) 

(footnotes o m i t t e d ) .

The m a j o r i t y  cites Reith v. South Carol ina State 

Housing A u t h o r i t y, (Ct. C.P., 11th Jud. D i s t . r Aug. 28, 1 S 7 5 ) , 

rev'd on o t her g r o u n d s , 225 S.E.2d 847, 848 (S.C. 1976), but 

appropriately concedes that the Supre me Court of South Carolina 

did not reach the issue w i t h  w h i c h  w e  are concerned.

Also cited is the N e w  Hampshire  case, O pinion of 

the J u s t i c e s , 83 A . 2d 738 (N.H.. 1950), an advisory opinion on 

whether a reorga n i z a t i o n  statute v i o l a t e d  the state c o n s t i­

tution. The stcxtute p r o v i d e d  that the reorganization plan 

proposed by the gove rnor would b ecome law if the two l e g i s­

lative houses did not d i s a p p r o v e  it by c onc urrent resolution. 

The court concluded that the statute violated the state 

constitution. Icl. at 741. T hree of the five justices felt 

the procedure violated the p r i n ciple of b i c a m e r a l i s m  because 

each house "has u ndert a k e n  in advance to surrender to the 

other its co nstitutiona l a u t h ority to veto or refuse assent 

to action taken or approved by the other." Id. at 74J.-42.

It is also significant that twenty years 

later the New Ham pshire S u p reme Court examined a statute 

requiring certain salary increases to be approved by a 

legislative committee prior  to s u b m i s s i o n  to the governor 

for final a p p r o v a l . Opinion of the J u s t i c e s , 266 A . 2d 823 

(N.H. 1970). The court, w i t h o u t  analysis of its earlier
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opinion, found no v i o l a t i o n  of separation of powers, rea soning 

that since the legislature could delegate its power to fix 

salaries, it could impose conditions upon  the exerc i s e  of 

such delegated authority. Id. at 826. In conclusion, it 

seems to me that w h a t  case a u t h ori ty exists is more s u p p o r t­

ive than not of the concept of legislative annulment.

IV

The legislature's partic i p a t i o n  in the pr omul g a t i o n

of regulations is w ithin the core area of legislative power,

formulation of policy. Accordingly, the legislature's

power to select the means of partic i p a t i o n  should be
10

generously construed.

The d e l e g a t i o n  of r ule-makin g authority to executive 

agencies does not alter the basic legislative nature of 

the function. C o n di tioning that delegation  on the r ight of 

the legislature to r e view and annul re gulations does not 

infringe on the power of the executive, where, as here, the

10. We have held that when the legislature e x e r­
cises power w i t h  reference to an essentially executive 
function those powers should be construed narrowly. Bradner 
v. Hammond, 553 P . 2d 1, 7 (Alaska 1976). Conversely, when, 
as here, a basic a l l y  legislative function is involved, the 
powers of the legislature should be construed broadly.
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a n n u l l i n g  a c t i o n  is taken at the first session of the legislature
11

following p r o m u l g a t i o n  of the regulation.

I b e l ieve that a statute can v a l i d l y  condition the

deleg a t e d  power to enact r egulations by requiring that the

re gulations  be subject to annulment  by resolution, just as

it could limit the effect ive dat e of the new regulations or

the length of time d u ring w h i c h  they would  be in force. I

find no m a t erial d i f f e r e n c e  between AS 44.62.320 and other

statutes, upheld by the United States Supreme Court, that

co n d ition the exer cise of r ule- making authority by approval12
of private citizens. If private citizens can exercise 

such power, then certain ly the legislature should be able 

to e x e rcise the same power.

11. A  l o n g - t e r m  scrutiny of executive action taken 
pursuant to r egulation s leading to delayed annulment might 
involve legislative in frin g e m e n t  on the executive power to 
enforce laws. We are not confronte d w i t h  such a question 
and need not pass on it b e c a u s e  the regulation here in 
quest i o n  was an nulled at the first legislative session 
following its promulgation. We are similarly not confronted 
with an annulme nt by a single legislator, a committee of
the legislature, or by one house.

12. r nited States v. Rock Royal Co-Operative,
Inc., 307 U.S. 533, 574-78, 83 L. Ed. 1446, 1470-72 (1939) 
(upholding federal statute delegating to Secretary of 
A g r i c u l t u r e  a u t h ority to issue marketing  orders for s peci­
fied commodities, if a pproval of producers was secured); 
Currin v. Wallace, 306 U.S. 1, 15-18, 83 L. Ed. 441, 451-52 
(1939) (upholding statute authorizing Secretary of A g r i­
culture to regulate m a r k e t i n g  of tobacco if two-thirds of 
growers in a m arket requested, by referendum, such a c t i o n ) .
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As the m a j o r i t y  corre c t l y  notes, there are two

p rovi sions in our con stitution w h i c h  deal s p e cifically with

the legislative veto. These are arti cle III, section 23,

concer ning executive reorganization, w h i c h  p r o v i d e ? that

the legislature may veto a r e o r g a n i z a t i o n  plan by a reso-
13

lution "in joint session," and a r ticl e X, section 12, 

concerning local boundaries, w h i c h  provides that the legis-

13. The full text of article III, section 23,
p r o v i d e s :

The governor m a y  m a k e  changes in the 
organiz ation of the e x e c utive branch 
or in the assignment of functions 
among its units which he considers 
necessary for efficie nt administration.
Where these changes require the force 
of law, they shall be set forth in 
executive orders. The legislature 
shall have sixty days of a regular 
session, or a full s e ssion if of 
shorter duration, to d i s a p p r o v e  these 
executive orders. Unless di sapp r o v e d  
by resolution concurred in by a m a j o r­
ity of the m e m bers in joint session, 
these orders become e f f e c t i v e  at a 
date thereafter to be d e s i g n a t e d  by 
the governor.

- 4 0 -



lature may ve to by r e s o l u t i o n  local b o u n d a r y  change s proposed
14

by an executive b r a n c h  commission.

The m a j o r i t y  concludes that these two express

p rovisions creatin g a l e g i s l a t i v e  veto by resolu t i o n  exclude

the p o s s i b i l i t y  of an implied leg islative veto. They state:

In our view, the s p e c i f i c i t y  w i t h  w h i c h  
the c o n s t i t u t i o n  d eals w i t h  the l e g i s­
lative veto p owers it does grant leads 
logically to the c o n c l u s i o n  that no 
other vet o power is implied.

Adopting the majority' s logic, however, it m i g h t  be said 

with equal force that the d e l e g a t i o n  of any rule-ma king 

powers to the e x e c utiv e by the legislature wo uld also be 

unconstitutional. It m i g h t  be argued that where  the c o n s t i­

tutional drafters  in tended to create rule-making p ower in 

the executive b ra nch they c r e a t e d  it expressly, w i t h

14. A r ticle X, section 12, provides:

A  local b o u n d a r y  c ommission or boar i 
shall be e s t a b l i s h e d  by law in the 
executive b ranch of the state g o v e r n­
ment. The c o m m i s s i o n  or board may 
consider any p r o posed local govern m e n t  
boundary change. It m a y  present p r o­
posed changes to the le gislature during 
the first ten days of any regular s e s­
sion. The c han ge 3hall become effecti ve 
forty-five days a fter  p r esent ation or 
at the end of the session, w h i c h e v e r  is 
earlier, unless d i s a p p r o v e d  by a r e s o­
lution c o n c u r r e d  in by a m a j o r i t y  of 
the m e m bers of each house. The c o m m i s­
sion or board, subject to law, may 
es t a b l i s h  proced ures w h ereb y boundarie s 
may be a d j u s t e d  by local action.

- 4 1 -



■

specificity, as they d id in these two provisions, and that 

o ther r u l e - m a k i n g  powers c r e a t e d  b y  statute cannot be implied.

In r.y view, the e x p r e s s i o n  of some powers in these 

p rovisions does  n o t  lead to the conclu s i o n  that the c o n s t i­

tution forbids either an e x p a n s i o n  of rule-m a k i n g  powers  in 

the exe cutive or a deni 1 . of the l egis lative veto. The 

Al a s k a  C o n s t i t u t i o n  is silent on the question of a d m i n i s­

trative  regulations. It does not say w h a t  powers may be 

delegated, h o w  rules m a y  be promulgated, or w h e t h e r  the 

legislat ure m a y  r e t a i n  a veto  power by resolution. P r e­

sumably, these w e r e  q u e s tion s that the constit utional

drafters thoi ght c ould b est be resol v e d  by the legislature.

There is an a s pe ct of these two provisions, however, 

that is w o r t h y  of some notice. It seems s ignificant that in 

[ the only two instances w h e r e  the c o n s t i t u t i o n  does m a k e  a

specific g r a n t  of rule-mak ing power d irec t l y  to the executive, 

it does so w i t h  a power r e s e r v e d  in the legislature to veto 

the rule by resolution. There seems to be little logic to 

a p osit i o n  that m a i n t a i n s  that the consti tutional drafters 

i w o u l d  have sanctioned the use of the reso lu t i o n  here, yet

■ dem a n d e d  the higher e n a c t m e n t  standard when the legislature

£ d e l e g a t e d  power o n  its own.

g Finally, the m a j o r i t y  argues that where a veto

power by r e s o l u t i o n  exists, it m u s t  also specify time limits, 

the m e t h o d  of v o t i n g  and so forth. This argu ment is
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unconvincing. H aving a l l o cated a specific ru le-m a k i n g  power 

to the e xecutive branch, it was a p propriate  for the c o n s t i t u­

tional drafters to d efine in the c o n s t i t u t i o n  a specific 

legislative check to that power. This w o u l d  seem to be a 

virtual necessity., b e c a u s e  any statute that the legislature 

might pass to c i r c u m s c r i b e  these executiv e powers otherwise 

would in all likelihood be unconstitutional. B ut whe re the 

legislature delegates rule -making powe r by statute, the 

c onstitutional dr afters m i g h t  well presume that the l e g i s­

lature could also d e s i g n  an a p p r o p r i a t e  system of checks and 

balances by statute law, as they have done here in AS 44.62.320(a).

VI

It is also of significa nce that the Administrative 

Procedure Act, chapter 143, SLA 1959, containing an annulment 

provision, was passed shortly after the drafting of the 

constitution at the first session of the Alaska State L e g i s­

lature. Many of the delegates to the Const itutional Con-
15

vention  were among the m e m bers of the legislature. In 

fact, two of the more active delegates, Hellenthal and 

Taylor, introduced House Bill 13 w h i c h  was enacted as

15. Thirt e e n  delegates and Conventio n S e c r e­
tary (now Judge) Thomas B. Stewart w e r e  legislators in the 
first session of the A laska State Legislature.
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chapter 143, SLA 1959. T h e  bi ll was passed by a House
17 18 

vote of 37 to 1, and by a u nanimous Senate vote.

At that time, the gov ernor of A l a s k a  was W i l l i a m

A. Egan, w h o  had presided as P r e s ident o v e r  the Constitutional

Convention. In signing House Bill 13 into law, Go vernor

Egan d e l i v e r e d  the fol lowing m e s s a g e  to the legislature:

I am signing into law HOUSE BILL NO.
13, the a d m i n i s t r a t i v e  proce dures bill.
I w i s h  to call a t t e n t i o n  to the Atton, ay 
General's s t a t ement that Section 1,
Article VI of C h ap ter 1 thereof may be 
u nconstitut ional in its seeking to impose 
new duties on local g o v e r n i n g  bodies.

Because of the bill's s e parabi lity 
clause, however, I do not consi der this 
flaw of such seriousness that the bill 
should not be signed and utilized.

Although the governor saw fit to point out a possible

constitutional p r o b l e m  with article VI b e cause  it required

local governing bodies to hold public hearings, no question

was raised about the legislature' s power to annul regulations
20

by joint resolution.

What was said by the United States Supreme Court 

about legislation passed by Congress shortly  after the

16

16. 1959 House Journal 52.

17. 1959 House Jou nal 427.

18. 1959 Senate J o u r n a l  708.

19. 1959 Senate Journal 1092.

20. See ch. 143 (ch. I, art. VII, § 1), SLA 1959.
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en a c tment of the U nited States C o n s t i t u t i o n  is apropos

h e r e :

What, then, are the elements that enter 
into our d e c i s i o n  of this case? We have 
first a c o n s t r u c t i o n  of the C o n s t i t u t i o n  
made by a Co ngress w h i c h  was to p r o vide 
by l e g i s l a t i o n  for the o r g a n i z a t i o n  of 
the G o v e r n m e n t  in accord w i t h  the C o n s t i­
tution w h i c h  had just then b e e n  adopted, 
and in w h i c h  there were, as r e p r e s e n t a­
tives ai.d senators, a consid e r a b l e  n u m b e r  
of those w h o  had been m e m b e r s  of the C o n­
ven t i o n  that framed the C o n s t i t u t i o n  and 
p r e s ented it for ratification. It was 
che C o n g ress that launched the Government.
It w a s  the Congress that r o unded out the 
C o n s t i t u t i o n  itself by the p r o p o s i n g  of 
the first ten amendme nts w h i c h  had in 
e ffect b e e n  p r o mised to the p e ople as a 
c o n s i d e r a t i o n  for the ratification. It 
was the Congress in which  Mr. Madison, 
one of the first in the framing of the 
Constitution, led also in the o r g a n i z a t i o n  
of the G o v e r n m e n t  under it. It was a 
C o n g ress w h o s e  c o n s t itutio nal d e c i s i o n s  
have always bee n regarded a 3 they should 
be r e g a r d e d  as of the g r e ates t w e i g h t  in 
the i n t e r p r e t a t i o n  of that fundamental 
instrument. . . . This court has r e p e a t­
edly laid d o w n  the princ iple that a 
c o n t e m p o r a n e o u s  legislative e x p o s i t i o n  of 
the C o n s t i t u t i o n  whe n the founders of our 
G o v e r n m e n t  and framers of our C o n s t i t u­
tion were acti vely p a r t i c i p a t i n g  in public 
affairs a cquiesced in for a long term of 
years fixes the c o n s t r u c t i o n  to be given 
its provisions,

M yers v. United S t a t e s , 272 U.S. 52, 174-75, 71 L. Ed. 160, 

189-90 ( 1 9 2 6 ) (citation o m i t t e d ) .

Finally, I note that the p olicy of author i z i n g  

l egislative a n n u l m e n t  of r egulati ons is becoming  increasingly

w idesp r e a d  in Alaska, in other states, and in the federal



government. Such a practice, affording a p r a c t i c a l  m e a n s
I

21

21. Numerous other statutes enacted in recent 
legislative sessions in A laska pro/ide for some specific 
legislative r e v i e w  function. See AS 4 6 . 0 3 . 7 5 8 (c)(regulations 
relating to oil spills); AS 46.40.080 (regulations relating  
to coastal zone management); AS 38.50.140 (regulations 
pertaining tc land exchanges); AS 2 9 . 2 3 . 080(c) (regulations 
relating to salary increases); AS 38.06.055(a) (oil and gas 
d i s p o s i t i o n s ) . Some regulations annulled by r e s o l u t i o n  are 
the following: regulations relating to nursing home a d m i n­
istrators, annulled by Senate Concurrent Resol ution No. 94 
in 1976; mo tor v e hicle inspection regulations, a n n u l l e d  by 
Senate Concu r r e n t  Resolution No. 62 (HCS C S S C R ) , in 1976; 
the prize limit regulation, arnulled by Legisl a t i v e  Resolve 
No. 79 (House Co ncu r r e n t  Resolution No. 60) in 1977; school 
loan regulations, annulled by Legislative Resolve No. 87 
(Senate C oncurrent Resolution No. 32) in 1977; and certain 
regulations adopted by the Department of C o m m unity and 
Regional Affairs, annulled by Legislati ve Resolve No. 95 
(Senate C oncurrent Resolution No. 12) in 1977.

For a r eview of laws from other states re lating to 
annulment of regulations, see Jackson, L e g i s l a t i v e  R e view of 
Admini s t r a t i v e  Rules and Regulations 1 (July 1 9 7 7 , (papers 
prepared for S outhern Legislative C o n f e r e n c e ) . A  chart at 
the end of Professor Jackson's paper indicates that the 
following states a l l o w  regulations to be ann ulled by means 
of resolution: Alaska, Connecticut, Idaho, Michigan, Montana,
Oklahoma, Tennessee, and Vermont. A  N e w  Yotk report gives 
slightly d i f f e r e n t  figures, stating that four teen of the 
twenty-two states w i t h  legislative r evie w m e c h a n i s m s  have 
procedures wh ich can "cause an agency rule to be promulgated, 
approved, amended, modified, or annulled." Task Force on 
Critical Problems, Senate Research Service, N e w  York State 
Legislature, Admini s t r a t i v e  Rules . . . What is the L e g i s­
lature 1s Role?^ 7 (June 1976). Appellant states that eight 
states allow n o n statut ory legislative a n n u lment —  six by 
concurrent resolution, two by one-House vetoes.

The states which do not allow an nulment of the 
regulation generally provide that a legislative committee 
may review regulati ons to determine if they are c ons istent 
with legislative intent, hold hearings on q u e s t i o n a b l e  
regulations, notify the agencies of its doubts, and s o m e­
times, recommend statutory action by the legislature.

For a d i s c u s s i o n  of federal laws on the subject,
3ee no t e  8 s u p r a .
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of supervision of the broad  de lega t i o n  of legislative powers 

reguired b y  the compl e x i t i e s  of m o d e r n  society, should not 

be h a s tily voided.

I c o n c l u d e  that the legislature's annulment of the 

cash p rize regulation, p u r s u a n t  to AS 44.62.320(a), does 

not v i o lat e the p r i n c i p l e  of separation of powers, does not

provide a means by w h i c h  tne legislature can enact laws

w i t h o u t  passa ge of a bill, and does not u n c o n s t i tuti onally

encroach o n  the p o w e r  of the executive.





March 2, 1982

The Honorable Eric G. Sutcliffe 

The Honorable Kenneth J. Fanning 

Co-Chairmen

House Resources Committee 

Room 120 - Capitol Building 

Juneau, Alaska

Dear Mr. Sutcliffe and Mr. Fanning:

Re: House J o i n t  Resolution No. 81

House Joint Resolution No. 81, proposing amendments to the constitution 

of the State of Alaska relating to the creation of a natural resource 

trust, was introduced in the House on February 8, 1982 and was referred 

to the House Resources and Judiciary Committees.

For the consideration of the House Resources Committee, I am enclosing 

copies of Fiscal Notes prepared by Mr. Anselm Staack, Comptroller, 

Treasury Division, Department of Revenue concerning the House Joint 

Resolution.

Sincerely,

R. D. Stevenscn

Enclosures

c c: The Honorable Ramona L. Barnes 

Chairwomen.
House

Joseph K. Donohue 

Deputy Commissioner 
Department of Revenue

Anselm Staack, Comptro'Mer 

Treasury Division 
D epartment of Revenue



THE LEGISLATURE OF THE STATE Or ALASKA HJR 81 
TWELFTH LEGISLATURE

(REVENUE REDUCTION TO 

FISCAL NOTE (1 of 2) GENERAL FUND UNRESTRICTED)

I. REQUEST ,
Bill/Resolution No. HJR 81 (2/8/82)_____________________________________________
Title Establish Alaska Natural Resources Trust__________________  _____
Requested b y  House Resources Committee Date 3 / 1 / 8 ?

II. FISCAL DETAIL
Ag e n c y  Affected General Fund Ur restricted_____________________________________
Program Category Affec t e d  Revenue; Collection and Management________________
BRU, Program, Or Subprogram(s) A f f e c t e d  Treasury Management_______________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND &  STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL

M I L L I O N S  
FUNDING ( X M M m a a  of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

TIT B OB .IT (1 ','90679' T F , T 5 0 (2,511.1

POSITIONS

FULL TIME
PART TIME
T E MPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

L egislation would dedicate revenues to a natural resources trust which is to 

receive the state's interest in income from natural resources, including royalties, 

etc., subject to prior amounts dedicated to permanent fund and other previously 

e stablished claims.

Since the c o n s t i t u t i o n a l  amendment is necessary to effect transfer of funds to 

the trust FY 84 is the first yea r  of transfer after election takes place.

SEE OTHER FISCAL NOTES FOR ADMINISTRATIVE COSTS.

IV. d a t e  March 1 . 1982 p r e p a r e d  b y  Anselm C. Staack. Treasury C o m p t roller
AGENCY Dept, of Revenue. Treasury Division

Original: Legislative Finance PHONE 4 6 5 - 2 3 5 0 ________
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



THE LEGISLATURE OF THE STATE OF ALASKA 
TWELFTH LEGISLATURE

FISCAL NOTE (2 of 2)

H J R  81
(FUND I N V E S T M E N T  
A D M I N I S T R A T I V E  COST)

I . REQUEST
Bill/Resolution No. H J R  81 (2/8/82)______________________
Title E s t a b l i s h  A l a s k a  N a t u r a l  R e s o u r c e s  T r u s t  
Requested by House R e s o u r c e s  C o m m i t t e e ____________Date. '3/1/82

II. FISCAL DETAIL
Agency Affected De p a r t m e n t  o f  R e v e n u e _____________________________
Program Category Affe c t e d  R e v e n u e  C o l l e c t i o n  a n d  M a n a g e m e n t  
BRU, Program, Or Subproaram(s) Affe c t e d  T r e a s u r y  M a n a g e m e n t  
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & 'T RUCTURES
700 GRANT.),C L A I M S ,E T C .

TOTAL

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

.. 92,6 1PX.._Q 112.1 123.3
i o It t 11.0 12.1 13.3

255.0 280.5 308.6 339.4
3.0 3,3 3.6 4.0
6.0

366.6 396.7 436.4 480.0

FUNDING (Thousands of Dollars)

G ENERAL FUND 
FEDERAL FUNDS 
OTHER (Specify Source) 
T rust Income 366.6 396. 7 436.4 480.3

POSITIONS

FULL TIME
PART TIME
T EMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)
L e g i s l a t i o n  d edicates revenues to a n a t u r a l  resou rces trust. THIS 
F I S C A L  N O T E  A C C O U N T S  FOR A D M I N I S T R A T I V E  COSTS RELATED TO T H E  I N V E S T M E N T  
OF FUND A S S E T S  ONLY. THIS IS A  C O M P A N I O N  M E A S U R E  N E C E S S A R Y  TO MB 642. 
A d m i n i s t r a t i v e  costs are to i m p l ement  HB 642.
P e r s o n a l  Services is for I n v e s t m e n t  O f f i c e r  II (R22.X) to invest and 
m a n a g e  assets; A c c o u n t i n g  Tech. II (R14,G) for a ssoci a t e d  trust i n v e s t­
ment a c c o u n t i n g  and reporting. C o n t r a c t u a l  Services: Comm. $15.0;
Print & Adv. $10.0; S a f e k e e p i n g  and r e l a t e d  r e p o r t i n g / a c c o u n t i n g  
$200.0; A udit $25.0; Misc. $5.0 E q u i p m e n t  is for n e w  positions.

IV. DATE M a r c h  1 r 1 Q 8 ?   PREPARED B Y A n s e l m  C. S t a a c k .  T r e a s u r y  C o m p t r o l L
A GENCY D e p t ,  o f  R e v e n u e ,  T r e a s u r y  D lvi.s i o n

Original: Legislative Finance PHONE 4 6 5 - 2 3 5 0 _______
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)





JAV 5. tUMMOUfi.&OVERWO* ‘

T H E  G O V E R N O R ' S  COUNCIL FOR THE HANDIC A P P E D  A N D  G I FTED S U P F O R T S T ’H E  P A S S A G E  Or

SE N A T  B I L L  3 "AN ACT RELATING TO GUARDIANS A N D  C O N S E R V A T O R S "

R A T I O N A L E

Th e  Council takes this supportive position for the f o l l o w i n g  r e a s o n s  ( b a c k­

groun d  information follows in mor e  d e t a i l ) :

1. SB 3 bases a determination of incapacity on an i n d i v i d u a l’s f u n c t i o n a l  

limita t i o n s  rather than on a "blanket c l a s s i f i c a t i o n "  on t he b a s i s  of 

medical diagnosis or existence of a d i s a b i l i t y  ( s u c h  a s  m e n t a l  r e t a r d a t i o n ) .

2. SB 3 provides strengthened due process p r o t e c t i o n s  to i n d i v i d u a l s  

thought to be incapacitated.

The Council feels that strong due process p r o v i s i o n s  a r c  c r i t i c a l  i n  

l egislation that deals with persons thought to be i n c a p a c i t a t e d  b e c a u s e  

of the right of all persons, regardless of h a n d i c a p p i n g  c o n d i t i o n ,  to 

enjoy full constitutional protection of i n d i v i d u a l  r i g h t s .

3. SB 3 provides for partial or limited g u a r d i a n s h i p  as w e l l  a s  f u l l  o r

p l e n a r y  guardianship so that an individual's r i g h t s  a r e  m o d i f i e d  o n l y  

in those areas of incapacity.

T h e  Council feels that g u a rdianship orders should o n l y  l i m i t  the 

rights of an individual in those areas of f u n c t i o n i n g  w h e r e  h e / s h e  

cannot exercise individual choice, and, more i m p o r t a n t l y ,  s h o u l d  

p r e s e r v e  the right of an individual to exercise f r e e  c h o i c e  in t h o s e  

ar e a s  where his/her limitations are not in q u e s t i o n .  P r e s e n t  s t a L o  

statutes do ■ ot allow this "partial g u a r d i a n s h i p "  o p t i o n .

/i, SB 3 strengthens court procedures and provides for a g u a r d i a n s h i p

o r d e r  and plan which specifically e n u m erates the r e s p o n s i b i l i t i e s  a nd

powers of the guardian.

The Council feels Lhat strengthening court p r o c e d u r e s ,  p r o v i d i n g  for 

v e r y  specific guardianship orders, and r e quiring i n d i v i d u a l i z e d  filans 

a r e  strong points of SB 3. These requirement a s e r v e  as a d d i t i o n a l  

protec t i o n s  to the individual who receives g u a r d i a n s h i p  s e r v i c e s  a s  

we l l  aj provide guidelines for all parties i n v o l v e d  i n  g u a r d i a n s h i p  

hear i n g s  and providing guardianship services.

5. SB 3 provides for an "office of public g uardian" w h i c h  h a s  the r e s p o n s i­

bility to 1) serve as public guardian and 2) be a p r i m a r y  r e s o u r c e  to 

locate private guardians and assist then in the p e r f o r m a n c e  of t h e i r

du t i e s .

1



The Council believes that the establishment of a n  " o f f i c e  o f ' p u b l i c  

guardian'1 (not currently existing in the. State o f  A l a s k a )  is i m p o r t a n t  . 

because such an office is needed to be public g u a r d i a n  f o r  i n d i v i d u a l s  

w h o  do not have family or friends available to b e  g u a r d i a n s .  T h e  

Council further feels that the "office of p ublic g u a r d i a n’s" r e s p o n s i­

bility to seek out and w o r k  w i t h  private sector g u a r d i a n s  w i l l  s e r v e  

to encourage family/concerned party involvement, and t h u s  limit the 

caseload for w h i c h  this o ffice w i l l  be r e s p o n s i b l e  in i t s  r o l e  a s  

p u blic guardian.

6. SB 3 sets priorities for appointment of private g u a r d i a n s  (Sec. 13.25 . 1 4 5 ( d ) ) .

The Council belie v e s  that such a p r i o r i tization is n e c e s s a r y  and 

beneficial in four (4) respects: a) it directs t he c o u r t  a s  to

individuals to be sought for appointment as g u a r d i a n s ,  b) it s e r v e s  a s  

n o tice to private parties concerning the order i n  w h i c h  they w i l l  be 

considered as potential guardians, c) it allows a s  m u c h  c h o i c e  as 

possible by the person determined incapacitated, and d) it l i s t s  the 

public guardian as the last to be considered a f t e r  a l l  o t h e r  p o s s i b l e  

persons have been c o n t a c’.ed.

7. SB 3 locates the office of public guardian in the o f f i c e  of p u b l i c  

a d m i n i s t r a t o r .

The Council feels that this is a good placement b e c a u s e  the f u n c t i o n s  

and expertise required of a public, gu, :dian are s i m i l a r  to those 

required of a public administrator. Further, the: C o u n c i l  f e e l s  that 

such placement wouLd ensure that there would be rio p o s s i b i l i t y  of 

conflict of interest wh i c h  could arise if a socif.il s e r v i c e  a g e n c y  

providing care to an incapacitated person ware a c t i n g  a s  t h e  p e r s o n’s 

guardian.

8. SB 3 includes time, limits w ithin which g u a r d i a n s h i p  h e a r i n g s  m u s t  be 

h e l d .

The Council believes that both the petitioner and the r e s p o n d e n t

should have assu r a n c e  that hear i n g s  will be s c h e d u l e d  a n d  held w i t h i n

a reasonable period of time. For petitions for '-.omporary g u a r d i a n s h i p  

there is a need to have the court h e a ring w i t h i n  a few d a y s  so that 

legal transactions can be finalized and m e d ical s e r v i c e s  o b t a i n e d .

Regular guardianship hearings should be able to b e  h e l d  w i t h i n  four 

months of the filing of petition.

9. SB 3 requires that annual reports be submitted hy the g u a r d i a n  to the

court.

T his provides a m e c h a n i s m  for the court to m o n i t o r  the g u a r d i a n ' s  

discharge of his duties and may alert the courL to a n e e d  lor a c h a n g e  

in the guardianship order or a  termination in g u a r d i a n s h i p .
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B A C K G R O U N D  INFORMATION ON NE E D  FOR A  REVISED G U A R D I A N S H I P  LAV? IN A L A S K A

(AS P R O P O S E D  IN SB 3)

i. Guardianship P ractices and Implications

(Excerpts taken from G u a r d i a n s hip & Conservatorship: b t a t u t o r y

Survey and Model S t a t u t e , A m e r i c a n Bar Association, 1 9 7 9 . )

"Guradianship is a legal relationship which a u t h o r i z e s  o n e  i n d i v i d u a l  

to become a substitute deci s i o n - m a k e r  for another. I t s  m o s t  c o m m o n  

form is the "natural guardianship" relationship b e t w e e n  p a r e n t s  and 

their minor children. A  guardianship is e stablished b y  co u r t  o r d e r  

w h e n  because of age, illness, or disability, a p e r s o n  i s  d e t e r m i n e d  

to be incapable of m a n a g i n g  some or all of his or h e r  p e r s o n a l  a n d / o r  

financial affairs. A  guard i a n  m ay be given p a r t i a l  o r  to t a l  a u t h o r i t y  

to determine w h e t h e r  the disabled person will li v e  in the c o m m u n i t y  

or an institution, and what type of medical, m e n t a l  h e a l t h  a nd o t h e r  

services the disabled p erson will receive (personal g u a r d i a n s h i p )  , 

and/or partial or total power to manage and c o n t r o l  th a t  p e r s o n ' s  

property and income (conservatorship). C o r r e s p o n d i n g l y ,  the i n d i v i d u a l s  

for whom a guardianship has been established m ay l o s e  t h e  r i g h t  Lo 

decide whether to remain in their own home, to m a k e  c o n t r a c t s  for 

goods and services, to go to court to enforce their r i g h t s ,  to hol d  

or convey property, and in some instances to marry, to h a v e  c h i l d r e n ,  

to v o t e  and to m a k e  a will.

The criteria for establishing a guardianship are o f t e n  b r o a d  a n d  v ague, 

permitting the imposition of restrictions on p e r s o n s  w h o  a r e  " d i f f e r e n t "  

as well as on those who are disabled. Current p r o c e d u r e s  o f t e n  o m i t  

the safeguards we have come to expect whe n  r e s t r i c t i o n s  o n  l i b e r t y  

are imposed or fundamental rights threatened in o t h e r  c o n t e x t s .  And 

perhaps most importantly, even today in many j u r i s d i c t i o n s ,  g u a r d i a n­

ship orders ur.H guardians have failed to r e c o g n i z e  that i n d i v i d u a l s  

witli disabilities are often capable of doing m a n y  tilings for t h e m s e l v e s .

(A ) . . .serious dif f i c u l t y  a,vises because the l a w  u s u a l l y  r e p r e s e n t s  

incompetence in simple black and white terms, w i t h  the r e s u l t  

that most g u a r d ianships of the person are l o o k e d  o n  a p l e n a r y  

guardianships. The person declared imcompetent is d e p r i v e d  

of the legal capacity to act in any way on his o w n  b e i a l f .  E v e n  

though he (or she) m a y  have a guardian a p p o i n t e d  to e x e r c i s e  

some of his (or her) rights, the emphasis u s u a l l y  is on the d e p r i­

vation of rights r ather than on implementing r i g h t s  c o n s t r u c t i v e l y  

through informed representation. Moreover, the i d e a  that the 

person himself (or herself) can properly r e t a i n  a n d  c x c e r i s e  

some personal and cj,'cn property rights, s e l e c t i v e l y ,  a c c o r d i n g  

to his (or her) individual capacity, is not a d e q u a t e l y  e x p r e s s e d  

in most existing statutes pertaining to g u a r d i a n s h i p .

Over the past two decades, a growing list of o r g a n i z a t i o n s  and g o v e r n­

mental commissions which have examined g u a r d i a n s h i p  h a v e  c a l l e d  for



correction of these problems. For example, in 1 9 6 2 ,  the P r e s i d e n t ' s  

Panel or. Mental R etardation stated:

j

For some, of course, a comprehensive g u a r d i a n s h i p  w i l l  be 

needed. But we urge that, as far as p o s s i b l e ,  m e n t a l l y  re­

tarded adults be allowed f r e edom— even freediom to m a k e  their 

mistakes. We suggest the development of l i m i t e d  g u a r d i a n s h i p s  

of the adult person, wit h  the scope of the g u a r d i a n s h i p  s p e c i­

fied in the judicial order.

The 1969 Report of the International L e a g u e  of S o c i e t i e s  for the 

Menta l l y  H andicapped recommended:

The retarded adult should be permitted to a c t  for h i m s e l f  [or 

herself] in those, matters which he [or she] has c o m p e t e n c e .

The limitations of legal capacity inherent i n  g u a r d i a n s h i p  

should not extend to these matters. It f o l l o w s  that a  p e r s o n  

wh o s e  m ental retardation is characterized b y  i m p a i r m e n t s  of 

social competence wh i c h  are partial should e n j o y  a partial 

guardianship specifically adapted to his [or her] s t r e n g t h s  

and weaknesses.

The 1975 edition of the U n i f o r m  P r o b a t e  Code m a k e s  a c l e a r  d i s t i n c t i o n  

b e t ween guardianship of the person and c o n s e r v a t o r s h i p  of the estate, 

and establishes a number of less restrictive a l t e r n a t i v e s  for t h e  

protection of the prop e r t y  of a disabled i n d i v i d u a l  ( t h o u g h  not the 

person). It also provides for the execution of d u r a b l e  p o w e r s  of 

attorney as a means of obviating the need for a g u a r d i a n s h i p  or c o n­

servatorship. Finally, the 1976 Report of the P r e s i d e n t ' s  C o m m i t t e e  

on Mental Retardation, urged that:

Statutes and court proced •. us b e a r i n g  on c o m p e t e n c y  should be 

clarified and revised (a) to recognize g r a d a t i o n s  of competence,

(b) to recognize that areas of competency m a y  b e  q u i t e  v a r i e d  

and therefore should be separable in law, (c) to a s s u r e  f u l l  and 

explicit due process safeguards on any and a l l  a r e a s  of c ompetency, 

and that the scope of any judgment of i n c o m p e t e n c e  is m a d e  fully 

explicit, and (d) to ensure that r e s t r i c t i o n s  of c o m p e t e n c y  

b e  limited to n specific period of time or s u b j e c t  to p e r i o d i c  

r e v iew."

2. Commentary on Changes Needed in Alaska's G u a r d i a n s h i p  L a w s

Existing state law does not provide for partial g u a r d i a n s h i p ,  d o e s  

not provide sufficient due process protections, a n d  d o e s  n ot tie 

appointment of a guardian or provision of g u a r d i a n s h i p  s e r v i c e s  to 

•Tie specific needs of the incapacitated person, iu>r d o e s  it p r o v i d e  

fot persons for who m  no private guardian can be o b t a i n e d .

Legislation is needed to correct these problems. It s h o u l d  require 

a determination of incapacity to be based on the i n d i v i d u a l ' s  a b i l i t y  

to provide for his [her] physical health and s a f e t y  w i t h o u t  f o c u s s i n g  

on the medical diagnosis of the disability. It s h o u l d  p r o v i d e  for
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p ar tia l guardianship for those individuals w h o  c a n  m ee t s o m e  b u t  not 

all of their own needs. Due process protections s h ou ld  b e  s t r e n g t h e n e d  

and ensure that the only legal rights a ward loses wh e n â  g u a r d i a n  

is ordered are those spe ci fi ca ll y included in the c o u r t ' s  g u a r d i a n­

ship order. A g ua rd ia n sh i p pla n should be r e q u i r e d  w h i c h  w i l l  m a k e  

clear wha t the gu ar dian's responsibilities and a u t h o r i t i e s  a r e  a n d  

thus provide clear di re c ti on  for the guardian and help the c o u r t  

m o n i t o r  the guardianship order. By prioritizing w h o  c a n  b e  a g u a r d i a n ,  

gu idance can be given to those seeking guardians to h e l p  e n s u r e  that  

approp ria te  individuals are routinely contacted to be g u a r d i a n s -

Gu ar dianship and c on se r va to r sh i p are closely tied and p r o v i s i o n s  need, 

to be made to make con se rv at or s hi p  procedures c o n s i s t e n t  w i t h  

guardianship procedures. The special, c o n s e r v a t o r’s role  s h o u l d  b e  

expanded to make it eq ui valent to that of a limi te d g u a r d i a n .

An of fice of public gu ar di an is needed. This is e s t r c m e l y  i m p o r t a n t  

to ensure that indiv idu al s a re  not denied gu ar d ia ns  or g u a r d i a n s h i p  

services simply b ec au se  private guardians cannot b e  found. G u a r d i a n­

ship petitions have not be en  filed for many i n d i v i du al s b e c a u s e  there 

is no agency charged to a ct ively seek out private g u a r d i a n s .  In 

a d d it i on  to serving as a p ubl ic  guardian, this o f f i c e  s h o u l d  b e  g i v e n  

the responsibility to seek private guardians. T h e  p u b l i c  g u a r d i a n  

should be required to seek other guardians befor e the c o u r t  a p p o i n t s  

it to be the guardian. This w o ul d  also ensure that a n  o f f i c e  of p u bl ic  

gu ardian would not have a b u rg eo ni ng  caseload. R e c e n t  e x p e r i e n c e  in 

the state of Delaware, w h e r e  such a provision is i n c l u d e d  in s t a t e  

statute has shown that the public guardian is a b l e  to l o c a t e  p r i v a t e  

guardians thus r e d u c i n g  the public guardian's c a s e l o a d  a n d  r e d u c i n g  

court wor k which w o u l d  be required to change g ua rdi an s.

T he  public guardian should act as a special r e s o u r c e  to t he  court, 

social servie agencies, the A tt orney's General o f f i c e  a n d  to p r i v a t e  

guardians in gua rdianship matters. If these g u a r d i a n s h i p  r.upp»rt 

services are not included in the public g> a r d i n u ' s  dut ie s,  t' e c u r r e n t  

p ro blems will c on ti nue  with  the result that the p u b l i c  g u a r d i a n  will 

be required to serve as the guardian for s i g n i f i c a n t l y  m o r e  i n d i v i d u a l s  

than would otherwise be necessary. The current p r o b l e m s  a r e  f a i l u r e  

to process cases, slow p ro c es s in g  of casco, r el u c t a n c e  of i n d i v i d u a l s  

to serve as guardians bec au se they a re  unsure of t h e i r  d u t ie s , u n ­

familiar w ith pi .‘par ing reports, and b e ca us e they feel th ey  h a v e  no 

readily available agenc y speci al iz in g in g u a r d i a ns hi p to a d v i s e  them.

If an office of public guardian as described a b o v e  is c r e a t e d ,  the 

n um be r of persons who wij] be w i l li ng  to act as p r i v a t e  g u a r d i a n s  

is expected to in cr ea se  since the public guard 'i w i l l  c o n t i n u a l l y  be 

searc hi ng for private persons to servo as guardi..as a n d  will p r o v i d e  

ad vice and assistance tu lighten the burden a n y o n e  s e r v i n g  as  a 

gu ardian may feel.

The placement of the pu blic guardian office w i t h i n  the s t a t e  g o v e r n­

ment has been a subject of much discussion. As a r e s u l t  of m e e t i n g s  

in O ctober 1978 a nd  a review of the efforts of t h e  A t t o r n e y  G e n e r a l
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in this area an regards to IIB 63 of the Tenth L e g i s l a t u r e ,  two p o s s i b l e  

lo ca t io ns  wer e proposed: the Of fice of the G o v e r n o r  or t h e  C o u r t  

S ys t e m  in connection with the Public Ad min i st ra t or  O f f i c e .  T h e s e  

opt io ns  w er e  shosen beca us e no other bodie s of sta te  g o v e r n m e n t  s e e m e d  

appropriate. HB 6 3 's am endment placed the office in the D e p a r t m e n t  

of H e a l t h  and Social Services. The possible confl ic ts  o f  i nt er es t 

that could arise r e s u lt i ng  fro m the department b e i n g  o f t e n  the m a i n  

p r o vi d er  of care to incapacitated persons requires that i t  b e  p l a c e d  

elsewhere.

T h e  bes t option in m an y ways seems to be that the o f f i c e  h e  c o m b i n e d  

w i t h  that of the p ub li c administrator. The public a d m i n i s t r a t o r  a c t s  

b o t h  as coroner and a d mi nis tr ato r of the estates of d e c e a s e d  p r s o n s .

It is an appointive position for each j ud ic ial  d istrict, " w h e n  a u t h o r i z e d  

b y  the Supreme Court". AS 22.15.310. The a d m i n i s t r a t i o n  of e s t a t e s  

is a lr ea dy  an area of exper tis e required by a public a d m i n i s t r a t o r  

and wo ul d suggest that the p ubl ic  a d mi ni st ra to r is the a p p r o p r i a t e  

person to act as a public conservator. Further, at p r e s e n t ,  the 

public adm in is tr at or  is alre ad y acting as an ad h o c  p u b l i c  g u a r d i a n  

for several clients at K ar b or v ie w and individuals at o t h e r  n u r s i n g  ca rc  

facilities. Given this ad hoc procedure, the p ubl ic  g u a r d i a n  o f f i c e  

wo u ld  legitimize this role and provide for a budget that .allows the 

public guardian to truly provide ad eq ua t e g ua rd ia n sh ip  s e r v i c e s .

Need for Guardianship Services

The number of individuals expected to require g u a r d i a n s h i p  s e r v i c e s  

equal s about ha.lf the Lotal number of persons in n u r s i r g  h o m e s  a n d  

other residential care facilities. This totals about 3 3 5  peo pl e.

Of these about 28% have private guardians. With a c t i v e  a s s i s t a n c e  f r o m  

an o ffice of public guardian, it is estimated that p r i v a t e  g u a r d i a n s  

could be found for 10 to 15 percent of these people. T h i s  w ou ld  r e s u l t  

in the public gu ar dia n serving as guard ia n for about 1 0 %  o r  35 p e o p l e .  

Bused on annual a d m is s io n  rates of these facilities and i f  a. p ub ]i c 

g ua rdian were to b e  needed for 10% of the cases, a n  a d d i t i o n a l  50  

cases wou ld  he generated.

Beca us e many of those in need of guardians are ill or a g i n g  the c o n t i n u i n g  

ca se lo ad  of a public guardian in estimated at between 5 0  a n d  DO 

individuals. Based on figures provided by the a g e n c i e s  it  is e s t i m a t e d  

that: 100 individuals will need the a ss i st a nc e of Lnc p u b l i c  g u a r d i a n  

to locate private guardians because of the current b a c k l o g  of cases.

On an annua] basis L ite  caseload of the o ff ic e of p u b l i c  g u a r d i a n  is 

ex pected to be:

50-90 p ublic guardianship

100 gu ar di a ns hi p  resource services

50 l o c at i on  of private guard ia ns

(See attached •'v.fc— nation gathered from a Council s u r v e y  of a g e n c i e s  

in 1979.)
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Recent figures ob tained on the D el aware public g u a r d i a n  o f f i c e  s h o w  

150 referrals per year to that office w i t h  only 10% or 15  b e c o m i n g  

wa rd s of the public guardian (Delaware population @ 6 0 0 , 0 0 0 ) .  The 

A m e r i c a n  Bar A s s o c i at i on  estimates 1/I00th of one p e r c e n t  of D e l a w a r e ' s  

pop ul at io n is served by  a publi.c guardian.

Fun di ng  Needed

Based on court a nd  associated costs and the time c u r r e n t l y  r e q u i r e d  

for agencies to p r ov i de  guardianship services, the a n n u a l  cost o t h e  

bil l is a pp r ox im at ely  §250,000. (See attached f is ca l i m p a c t  i nf o rm a ti on . )
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A M E R I C A N  BAR AS SO CI A TI O N,  C UA RD I AN S H I !’ A N D  C O N S E R V A T O R S H I P : S T A T U T O R Y  S U R V E Y  •

A N D  M O D E L  STATUTE, 1979.* J

K. K I T T R 1 E ,  T H E  R I G H T  T O  BE DIFFERENT: D E V I A N C E  A N D  E N F O R C E D  T H E R A P Y  (3 97 1 ).

I N T E R N A T I O N A L  L E A G U E  OF  SOCI ET IE S F OR  T H E  M E N T A L L Y  H A N D I C A P P E D  (IL SM H) , S Y M P O S I U M  

ON  GUARDIANSII3 P OF  T HE  M E N T A L L Y  RETARDED, 1.1(3 969) .

N A T I O N A L  C O N F E R E N C E  OF C O M M I S S I O N E R S  ON U N I F O R M  STA TE  L A W  ( K C C U S L ) , .UNIFORM - 

P R O B A T E  C O D E  (U.ILC.) A r t i c l e  V (At.li Ed. 1975).

R O T H M A N ,  T H E  S T A T E  A S  PARENT: S OC I AL  PO L I C Y  IN T H E  P R O G R E S S I V E  ER A , I N  W. C A Y L I N ,

1. G LA SS E R,  S. MARCUS, & D. R O T H M A N , DO I NG  GOOD: T H E  L I M I T S  O F  B E N E V O L E N C E ,

67, 7 0  (3.978). . '

E.g., T H E  P R E S I D E N T’S P A N E L  ON M E N T A L  R E T A R D A T I O N  (PPKR) , R E P O R T  O F  T H E  T A S K  

F O R C E  ON L A W  (3 96:0 ; P R E S I D E N T’S C O M M I T T E E  ON M E N T A L  R E T A R D A T I O N  (PCMR) , 

R E P O R T  T O  T H E  P R E S I D E N T  —  M E N T A L  RET ARDATION: C E N T U R Y  O F  D E C I S I O N  (3 9 7 6) ;

‘ TH E  P R E S I D E N T’S C O M M I S S I O N  ON M E N T A L . H E A L T H  (PCHll) , R E P O R T  T O  T H E  P R E S I D E N T  

(19/0): ILSHII (above); C O U N C I L  OF T H E  A M E R I C A N  A S S O C I A T I O N  O N  M E N T A L  

D E F I C I E N C Y  ( A A M P ) , P O S I T I O N  P A P E R  O N  G U A R D I A N S H I P  FO R M E N T A L L Y  R E T A R D E D  

P E R S O N S  (1973); N A T I O N A L  C E N T E R  FOR S EN I OR  CITIZENS, M O D E L  G U A R D I A N S H I P ,  

C O N S E R V A T O R S H I P  A I D  P O W E R  OF  A T T O R N E Y  LEG IS LA TI ON , IN U . S .  S E N A T E  S P E C I A L  

C O M M I T T E E  ON AG I NG  P R O T E C T I V E  SERVI CE S FOR T H E  E L D E R L Y :  A  W O R K I N G  P A P E R ,

7 5 - 1 1 0  (197/); G O V E R N O R’S C O M M I S S I O N  F OR  R E V IS I ON  O F  T H E  M E N T A L  H E A L T H  C O D E  

O F  IL LI N OI S , R E P O R T  (1976). . •

A ME RI CA N BAR A S S O C I AT IO N  COMMISSION ON T HE MEN TA LL Y  DI SABLED: E X E R C I S I N G

J U D G E M E N T  FOR THE DISABLED, R EP O RT  OF AN INQUIRY INTO L I M I T E D  G U A R D I A N­

SHIP, P UBLIC GUARDIANSHIP, A ND A D U L T  PR OT ECT IV E S E R V I C E S  IN S I X  S TA TES . 

(September 1979)



hospital
P re s id en t
S rs le r B arba ra  H aa se  
K e tch ikan  G ene ra l H o sp ita l 
K e tch ikan

President-Elect 
TomW ngen
Frurtjanks M em oria l H o sp ita l 
Fa rrtja nk s

319 Seward S t., Jun eau , A la sk a  99801 (907) 586-1790 
REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FAC IL IT IES

J u n e  4, 1 9 8 1

SocrelaryiTreastre*
Ron P ave lta s 
A la ska  H osp ita l & MocJcaJ 

Center 
Anchorago

Im m ed ia te  P a s t P residen t 
A lC am o sso  
P rovidence H osp ita l 
Anchorage

Execulrvw Direcior 
Dennis L  DeWril 
Juneau

T h e  H o n o r a b l e  F r e d  B r o w n  

H o u s e  o f  R e p r e s e n t a t i v e s  

P o u c h  V, S t a t e  C a p i t o l  B l d g .

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  B r o w n :

T h e  A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  w i s h e s  t o  t a k e  t h i s  

o p p o r t u n i t y  to i n d i c a t e  i t s  s u p p o r t  f o r  C S S B  3 r e l a t i n g  to  

g u a r d i a n s  a n d  c o n s e r v a t o r s .  T h e  n e e d  f o r  t h e  r e v i s i o n s  o f  

t h e  l a w  p e r t a i n i n g  to g u a r d i a n s  a n d  c o n s e r v a t o r s  i s  w e l l  

d o c u m e n t e d .  lis A s s o c i a t i o n ,  a s  w e l l  as  O L h e r s ,  h a s  b e e n  

b e f o r e  t h e  l e g i s l a t u r e  i n  r e c e n t  y e a r s  a d v o c a t i n g  t h i s  

m e a s u r e .  W e  h o p e  t h a t  s u c c e s s  w i l l  b e  a c h i e v e d  t h i s  y e a r .

Whil°. w e  s u p p o r t  C o S B  3, w e  b e l i e v e  t w o  a m e n d m e n t s  ( S e e  

e n c l o s u r e )  w o u l d  s u b s t a n t i a l l y  i m p r o v e  t h e  b i l l  b y  f u r t h e r  

p r o t e c t i n g  t h e  r i g h t s  o f  t h e  r e s p o n d e n t .  O u r  f i r s t  s u g g e s t i o n  

is t o  s p e c i f i c a l l y  l i m i t  t h e  d u r a t i o n  of a  t e m p o r a r y  

g u a r d i a n s h i p  to 6 m o n t h s .  T h i s  w o u l d  p r e c l u d e  t h e  p o s s i b i l i t y  

of  a n  e x t e n d e d  g u a r d i a n s h i p  u n d e r  a t e m p o r a r y  g u i s e  s o l e l y  

b e c a u s e  p e r m a n e n t  a p p o i n t m e n t  o f  a g u a r d i a n  w a s  n o t  p u r s u e d .

T h e  s e c o n d  c o n c e r n  is in t h e  a r e a  of m a l i c i o u s  a n d  f r i v o l o u s  

p e t i t i o n s .  W e  b e l i e v e  t h a t  t h e  c o u r t  s h o u l d  b e  s p e c i f i c a l l y  

r e q u i r e d  to d i s m i s s  a n y  p e t i t i o n  i m m e d i a t e l y  u p o n  d e t e r m i n a t i o n  

t h a t  s u c h  a p e t i t i o n  is  m a l i c i o u s  o r  f r i v o l o u s  a n d  a s s e s s  

t h e  p e t i t i o n e r  a l l  c o s t  i n c u r r e d  b y  t h e  r e s p o n d e n t  a s  a 

r e s u l t  o f  t h e  m a l i c i o u s  o r  f r i v o l o u s  p e t i t i o n .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .

Sincere

D e ' h n i s  L. D e W i t t  

E x e c u t i v e  D i r e c t o r

E n c l o s u r e

c c :  M e m b e r s  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e

J a c k  B u c k ,  S t .  A n n ' s  N u r s i n g  H o m e



A m e n d m e n t  N u m b e r  1

S e c t i o n  1 3 . 2 6 . 1 4 0  (e) T e m p o r a r y  G u a r d i a n s  

P a g e  2 1  -L ines 9 - 1 1 .  A d d  t h e  f o l l o w i n g  s e n t e n c e

" I n  n o  c a s e ,  u n l e s s  r e n e w e d  b y  t h e  C o u r t ,  s h a l l  a  
t e m p o r a r y  g u a r d i a n s h i p  e x c e e d  6 m o n t h s . "

A m e n d m e n t  N u m b e r  2

S e c t i o n  1 3 . 2 6 . 1 0 5  P e t i t i o n  

P a g e  4 a f t e r  L i n e  2 8  a d d

" ( e )  if a t  a n y  t i m e  d u r i n g  t h e  p r o c e e d i n g s  t h e  c o u r t  

f i n d s  t h e  p e t i t i o n  to b e  f r i v o l o u s  o x  m a l i c i o u s ,  t h e  

c o u r t  s h a l l  i m m e d i a t e l y  d e n y  t h e  p e t i t i o n  a n d  a s s e s s  

t h e  p e t i t i o n e r  a n y  a n d  a l l  c o s t s  i n c u r r e d  b y  t h e  

r e s p o n d e n t  a s  a r e s u l t  o f  t h e  f r i v o l o u s  o r  m a l i c i o  

p e t i t i o n .



.
POSITION PAPER

CS For Senate Bill No. 3 (Finance)

"An A c t  relati ng to g u a r d i a n s  and conservators; and p r o v i d i n g  
for an e f f e ctive date."

This bill p r o v i d e s  a c o m p r e h e n s i v e  revision of G u a r d i a n s h i p  
statutes. It provi d e s  for the special needs of veterans as well 
as h a n d i c a p p e d  persons. It pr ovides for part ial g u a r d i a n s h i p  
orders w h e n  the w a r d  does not need a total guardianship. Finally, 
it creates an o f fice of P u b l i c  G u a r d i a n  w h i c h  will enable m o r e  
A l a s k a n s  who truely n e e d  guardians to get them.

The new' features of this com mittee substitute are all appropriate.- 
This bill is g r eatly n e e d e d  -by h a n d i c a p p e d  persons, veterans and 
their families.

POSITION: The D e p a r t m e n t  of H ealth & Social Services supports
this b i l l . . ■

' • R e c o m m e n d e d  By:
' • David Bruce,

Deputy Director

D a t e :

A p p r o v e d  By:

D a t e :

vision of P ublic Ilealtl
r

Recomm e n d e d  B y :
Vern Styiner 
Director^
Div. of Mental H ealth

i I I

 'j. T&L-
Helen Beirne
Co m m i s s i o n e r
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R E Q U E S T
|jj|l/K solution No. C’S Fo r  S enate Bill No. 3 (Finance)
I'i11o "An A c t. rgJ-ating to q u ardians _and co n s ervators

Requested by___________ He.lQ!L.D.._J.eiH]e________________________________ . Date_June 1 , 19 81

II. FISCAL DET/.’L
Agency Affected_________
Program Category Affccted_

Health and Social Services

Public Health

Family HealthBRU. Program, or Stibprogram(s) Affcclcd_ _____________________________
(Nolo: I f  more than one budget component is affected, separate jinc-itcm amounts and f u n d i n g  for each 

component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

EY 81 FY 82 FY 8 3 .' FY 84 . F Y ,8 b ;FY8'6

100 PFRSONAL.SERVICF.S____ 0 0 0 0 0 0
onn t r a v e l  • . _______ 0 0 0 0 0 Q_
300 C O N T R A C T U A L  ...... 0 0 • 0 • 0 0 0
400 COMMODITIES 0 0 0 0 0 . . n
500 e q u i p m e n t ____  . 0 0 0 ____0. .. 0 n
600 L A N D  8c S T R U C T U R E S 0 • 0 0 0 0 n
700 GRANTS. CLAIMS. ETC. 0 0 ___ 0 . ____ 0___ • 0 . n •

0 0 ... -0. . . ...0____ n (i
T O T A L

F U N D I N G  (. .usands of Dollars)

GIT F R A  I. F U N D 0 0 ___ .0 _ _ .0 . ...0 JO
F E D F R A L  F U N D S 0 i>..... ......0. „ ___ 0 .. . . ...0 ... „
O T H E R  (Specify Fund Source) 0 0 _..0 .. . ..A)____ ...().. _ . . .1) ... .

0 0 ___ 0 . .0.. _ 0 __ n ___
. 0.... 0 0 0 0 0 1

POSITIONS

F U L L T I M E  • • 0
1

0 0 0 0 0 • '

PART TIME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

IV. D A T E  J u n e  1., 19 81. __ P R E P A R E D  B Y  David A. Spence, M.l).
' ’ ‘ A G E N C Y  J:\ainUxJiCillth .________

Original: Legislative Finance P H O N E  .____________ ______________
cc: Budget and Management -> • / / . /)

Prime Sponsor (First Legislator Named) MftB Appr

33-001 (Rev. 1 2 / 8 0

roval ( fC././ ' /!./( v Date '■ ( i
~ r ~ i ~
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T W E L F T H  L E G I S L A T U R E

FISCAL NOTE.

REQUEST 
BiJl/Rcsolution No. SB 3
Title An Act Relating to Guardians and Conservators
Requested b v  S e n a t e  F i n a n c e Date 5 /2 0 / 8 1

II. FISCAL DETAIL Alaska Court System
Agency Affected______________________________________________________________________________
Program Category A ffected________________ A d m in i s t r a t i o n  o f  J u s t i c e ______________________
BRU,. Program, or Subprogram(s) Affected A la s k a  C o u r t  S v s t e m _________________________
(Note: I f  more than one budget component is affected, separate !ine-item am ounts and funding for each

component in the analysis section.)
EXPENDITURES (Thousands o f Dollars)

F Y  81 FY 82 FY 83 F Y  8 4  • F Y  .85 .FY 8600

PERSONAT. SERVICES 7 5 . 8 151. 6 IbZ.'Z 1 / 3 . 5 183. 6~

200 T R A V E L 15. 0 3U.U 3"Z. X 5 4 . 5 5b. 7

300 C O N T R A C T U A L 4 5 . 0 90.0 y5.*+ 102. U T U 9 7 T

400 C O M M O D I T I E S 1 . 0 2 :"o 2 . JL 2.2 2 . 3

500 E O U I P M E N T 4 . 0 8 .0 8 . 5 9.1 9.7

600 L A N D  &  S T R U C T U R E S
700 G R A N T S .  CLAIMS. ETC,

F U N D I N G  (Thousands of Dollars)

GENERAL FUND.
140.8 281.6 3 0 0 . 3 321.1 343.4

F E D E R A L  F U N D S
O T H E R  (Specify Fund Source)

POSITIONS

F U L L  TIME
4 . 0 4.0 4 . 0 4 . 0 4 . 0

P A R T  TIME
T E M P O R A R Y

III. ANALY S I S  (See Fiscal Note Preparation Instructions, Section III)

The funds will allow the guardians and conservators program 
to function at an efficient level with six month fundinp,. The 
six month funding is necessary to allow for recruitment and 
placement of the program personnnel. In addition, the time 
will be utilized to develop the program's administrative 
and functional capacities.

IV. D A T E
5/20/81 P R E P A R E D  B Y

A G E N C Y  _____
P H O N E  _______Original: Legislative Finance 

cc: Budget and Management
Prime Sponsor (First Legislator Named)

L e g i s l a t u r e  
T  65-41TZ3

33-001 (Rev. 1 2 / 6 0 )





< Y i ■ .  .
A l a s k a  j  N e w s p a p e r  A s s o c i a t i o n

M a y  20, 1981

FOUNDING MEMBERS
Incorporated Dec. 6.19SO

ROBERT B. ATWOOD
The Anchorage Timet

KATHERINE FANNING
Anchoroge Daily Newt

LOREN STEWART
Cheechoko Newt. Kenoi

MAX SWEARINGEN
Penintula Clanon, Kenai

GLEN COBB
The Fronnenmon. Palme•

TOM GIBBONEY
Homer Newt

JIM C. MARTIN
/Woifco Journal of Commerce

0. KENT STURGIS
laitbankt Daily Newi-Mmer

LEW WILLIAMS
Seichikan Daily Newt

CARL SAMPSON
Juneau Empire

TOM SNAPP
All Alaika Weekly

The H o n o rabl e Fred Brown, C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m it tee 
P o u c h  V
Juneau, A K  99811

D e a r  R e p r e s e n t a t i v e  Brown:

The m e m b e r s  of the A l a s k a  N e w s p a p e r  A s s o c i a t i o n  are e x t r e m e l y  
c o n c e r n e d  that S e n a t e  B i l l  6 , c r e a t i n g  a s t a t e - p u b l i s h e d  
" A l a s k a  A d m i n i s t r a t i v e  J o u r n a l , "  w o u l d  be c o n t r a r y  to the 
best interest o f  the public. A l t h o u g h  w e  u n d e r s t a n d  the 
o r i ginal i n t e n t i o n  of the bill is not to c r ea te a legal 
j o u r n a l  that w o u l d  c o m p e t e  w i t h  A l a s k a ' s  n e w s p a p e r s ,  such 
an a d m i n i s t r a t i v e  j o urnal could l a t e r  be e x p a n d e d  to b e c o m e  
a v e h i c l e  for legal a d v e r t i s e m e n t s .  W e  v i g o r o u s l y  oppose 
S e n a t e  Bill 6 for the f o l l o w i n g  reasons:

1. C r e a t i n g  and d i s t r i b u t i n g  a state p u b l i c a t i o n  to i n form  
the public of m a t t e r s  t h e y  c u r r e n t l y  f ind in their n e w s p a p e r s  
puts the gove rn m e n t  in c o m p e t i t i o n  w i t h  p r i v a t e l y - o w n e d  
n e w s p a p e r s  and w o u l d  c r e a t e  a m o n o p o l y  w i t h  w h i c h  legal a d v e r­
tisers m u s t  deal.

2. This w o u l d  e x t e n d  g o v e r n m e n t ' s  a c t i v i t i e s ,  
m i n i m i z i n g  them. T h e  p u b l i c  lias b e e n  s h o w n  to 
to e v e r - e x p a n d i n g  b u r e a u c r a c y .

instead of 
be opposed

3. The p u b li c's right to k n o w  w o u l d  be limited. Onl y state 
p u b l i c a t i o n  s u b s c r i b e r s  w o u l d  be inf ormed. Th is u n d e r m i n e s  
the public's  right to be i n f o r m e d  o f  p r o p o s e d  legislation, 
of  meetings, and of o p p o r t u n i t i e s  to bid.

4. The p r o pos ed p u b l i c a t i o n  w o u l d  c o m e  out o n l y  every two 
weeks, as o p posed to d a i l y  p u b l i c a t i o n  in the newspapers.
We p r o v i d e  m u c h  m o r e  t i m e l y  and f r e q u e n t  o p p o r t u n i t i e s  to 
p u b l i s h  notices.

5 . It is dou btful the stat e c o u l d  g a t h e r  the notices, t y p e­
set them, p r o o f r e a d  them, p r o v i d e  a f f i d a v i t s  and billing, 
p a s t e - u p  pages, print and m a i l  t he p u b l i c a t i o n  for less t h a n  
t h e y ' r e  p a y i n g  n e w s p a p e r s  to p r o v i d e  t h a t  s e r v i c c - - a n d  d i s­
tri b u t e  the n o t i c e s  to m a n y  m o r e  people.

W h y  should the g o v e r n m e n t  go to he e x p e n s e  of p r o v i d i n g  a 
s e r vice newspa p e r s  can p r o v i d e  bc-uter and cheaper?

Si n c e r e l y ,

K a t h e r i n e  F a n n i n g  
P r e s i d e n t ,  A N A

cc: H o u s e  J u d i c i a r y  C o m m i t t e e
A N A  Board of D i r e c t o r s



------  -------------------  ------

CSSB 6

Add a new subsection to section 1 to read:

The Alaska Administrative Journal shall not replace or supplant 

the existing notices required by other provisions of the Alaska stat-
i  J*40

utes, including subsections ts)rt^t7'of AS 44.62ri35-.
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FISCAL N O T E

I. R E Q U E S T
Bill/Resolution No. CS for Senate Bill No. 6 (Judiciary)_______________________________
Title An Act establishing the Alaska Administrative Journal:________effective date:

Requested by Senate Judiciary_________________________________ Date__ 3/20/81______

II. FISCAL DETAIL •
Agency Affected Department of Administration________ ________________________________
Program Category Affected Division of General Services & Supply_______________________
BRU, Program, or Subprogram(s) Affected Division of General Services & Supply___________
(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

FY 81 FY 82 F Y  8 3 F Y  84 F Y  35 , FY 8 6
100 P E R S O N A L  SERVICES 40.6 J67.8 „ 173.6 191.0
20D T R A V F I 2.5 2.8 3.1
300 C O N T R A C T U A L 9.5 186.0 2i/ 6 225.1
400 C O M M O D I T T F S .3 1.0 1.1 1.2
500 E Q U I P M E N T 7.1 7.1 1.0 1.0
600 L A N D  &  S T R U C T U R E S
700 GRANTS. CLAIMS. ETC.

T O T A L  57.5 354.4 383.1 421.4

F U N D I N G  (Thousands of Dol 

G E N E R A L  F U N D

lars)

57.5 177.2 191.6 210.7
F E D E R A L  F U N D S
O T H E R  (Specify Fund Source)
Program Receipts 177.2 191.5 210.7

POSITIONS 

F U L L  TIME 5 5

#

5 5
P A R T  TIME
T E M P O R A R Y

III. ANALYSIS (See Fiscal Note Preparation Instructions, Section III)

Assume that:

1. Estimated journal subscriptions may be equal to Alaska Admini­
strative Code subscriptions (currently 1,000).

2. Journal will require complete reprint twice each month (as opposed 
to Quarterly updates for the code).

3. Inflation for FY 83 and 84 0 10%'

- IV. D A T E  March 24, 1981 P R E P A R E D  BY
A G E N C Y  _____

—  Original; Legislative Finance P H O N E  _____ 465-2250
cc: Budget and Management

Prime Sponsor (First Legislator Named) Fahrenkamp 
Office of the Governor Keith Specking

33-001 (Rev. 1 2 / 8 0 )

0
George gee, Director

Division of"~Genera1 Services & Su d q Iv



Five new positions and associated costs for FY 82j Total - 190.9

1 - 'Program Coordinator - Range 20A 

1 - Publication Specialist II - Range 16A 

1 - Publication Technician - Range 12B 

1 - Correspondence Secretary II - Range 10B 
l - C l e r k _ J J J  - Range 8B
FY 82 ccsts in addition to new positions and associated costs:
Total - 163.5

Estimate: 50 page journal (back to back) x 1,000 copies x 26
issues.

a) Printing, typesetting to be done by Central Duplicating -

Printing & Typese tt ing  « $103,650

Postage (New Rate) - 44,330

b) Equipment Leases -

Xerox Copier; Ty pe setter Interface 15,500

Start-up costs for last quarter of FY 81 to include personal ser­

vices, commodities, office space, equipment leases and purchases.

No printing or postage charges during FY 81. If no funds are 

approved for FY 81, equipment funds must be carried to FY 3*.

Full funding through Program Receipts is no considered feasible,

primarily because the cost per subscription might be prohibitively 

high (1,000 subscriptions •* $354,400 = $354.40 per subscription for 

FY 82. Further, the demand for subscriptions is entirely guesswork 

at this point, no m at te r what price is attached to them.

Statistics computed from a nationwide survey indicate the follow­
ing:

a) Average cost per journal is $50 per year;

b) Average distribution (paid versus free subscriptions);

- 1,184 paid 

460 free *

c) Average length of journal is 2,412 pages per year.

d) Over 75" of states subsidize their journal publication.

Recommend that Alaska attempt to recover 50% of total cost through 

Program Receipts, with the balance of 50% be funded by tne General 
Fund.

For FY 82, this approach would put the cost per subscription at 

$177.00 each, assuming 1,000 subscriptions are bought.



Impact on Central Duplicating - Will require the following new positions 

and equipment to typeset and print the Alaska Administrative Journal for 

FY 82:

Personal Services:

1 - Duplication Machine Op. I - Range 1 IB $25,210

1 - Clerk I - Range 6B 18,952

1 - Typesetter Operator - Range 8B 21,151

Equipment:

1 - Phototypesetting Machine - 32,000

C o m m e n t s : Publishing twice a month will require an extremely efficient

operation in terms of obtaining all pertinent material from agencies, 

compiling data, preparing copy for typesetting, coordinating with t y p e­

setter and printer, and finally mailing to subscribers.



POSITION TITLE
Clerk III

RANGE/STEP8 B BARG. UNIT.
G .G .

LOCATION
Juneau

TYPE OF POSITION

PFT

STAFF MONTHS 

12
RP No.

TYPE OF EXPENDITURE1
PERSONAL SERVICES:
s a l a r y  1433 mo.

BENEFITS
FICA

HEALTH INS.

17,196

" 2 7 7 I F

1,054

1,800

TOTAL PERSONAL SERVICES H|
TRAVEL (.2

10 CONTRACTUAL
11 COMMODITIES
12 EQUIPMENT
13 OTHER
14 TOTAL COST

PCN No. PRIORITY FORM 12 PAGE/LINE

AMOUNT

22.8

2.7

JUSTIFICATION:

Necessary to implement Senate Bill #6 - "An Act Establish­

ing the Alaska Administrative Journal."

This position will provide clerical support as necessary 

for the production of the Alaska Administrative Journal

Duties to include maintain files of all incoming notices 

of Administrative Regulations and process Journal for 

distribution to subscribers in addition to providing 

general clerical support for Administra'.ve Regulation 

Staff.

A G E N C Y Administration P R O G R A M . Centralized Administrative Services

13 REQUEST FOR NEW
POS8TION.

b r u  General Services FY 82
COMPONENT.

Pngo. _of__
R E V IS E D

DATE



10
11
12

13
14

POSITION TITLE
Correspondence Secretary II

TYPE OF POSITIorT^STAFF MONTHS
PHT , 12

—  ---------------  — t____________4

RP No.

TYPE OF EXPENDITURE

PCN No.

RANGE/STEP
10 B

BARG. UNIT.6 .G.

PRIORITY

1
PERSONAL SERVICES: 
s a l a r y ______________ 1613 mo.

BENEFITS
FICA

HEALTH INS.

19.356
3.056
1,137

1,800

TOTAL PERSONAL SERVICES O!
TRAVEL i'j
CONTRACTUAL
COMMODITIES i-.1
EQUIPMENT O.i
0 7  HER

TOTAL COST

AMOUNT

25.4

7.2

. 2
1.1

" 3 T T

a g e n c y   Administration PROGRAM

LOCATION
Juneau

FORM 12 PAGE/LINE

JUSTIFICATION:

Necessary to implement Senate Bill #6 - "An Act .Establish­

ing the Alaska Administrative Journal."

This position will provide typing, proofreading and 

related support in the publication and final distribution 

of the Alaska A dmi nis tr at iv e Journal.

Duties to include correspondence to agencies and 

subscribers in addition to final typing and proofing 

of the Alaska Ad mi ni strative Journal.

Centralized Administrative Services

«J 2  REQUEST FOR NEW  
POSITION.

BRU

C O M PO N E N T .

General Services FY 82
Pago . R E V IS E D

DATE

CODE

FED RCPTS

GEN. FUND ' I If! - A RCPTS.,
OTHER

CONTINUATION

LApompN.

■A »;EV NUMBER
S  I

■  „

FUNDING SOURCE

GF MATCH. IQOH

01 11 7r,m o()|



1
POSITION TITLE

Program Coordinator A
RANGE/STEP

20 A
BARG. UNIT.

G . G .
LOCATION

Juneau m m
GOV

mnom DI3AP?

2
TYPE or POSITION

PFT
STAFF MONTHS

I 2 .
RP No. PCN No. PRIORITY

d
FORM 12 PAGE/LINE

I f #mom
JUSTIFICATION:

Necessary to implement Senate Bill #6 '- "An Act Esta bl is h­

ing the Alaska Admin is tr at iv e Journal."

This position will be responsible for.the publication and 

di st ribution of the proposed Alaska Administrative Journal

Responsibilities to include coordination with all agencies 

required to publish notices in the Journal as specified in 
CS for Senate Bill #6 Amended.

.

a g e n c y  Administration PROGRAM _ Centralized A dm i ni str at iv e Services

 ̂ ^  REQUEST FOR NEW  
POSITION.

b r u  l eneral Services FY 82
COMPONENT.

P a go . .of. RE V IS ED
DATE

$ 3 S E K S i f 8 B K M ICONTINUATION

4A k e y  n u m b e r

6 FICA 2,004
7 HEALTH INS. 1,800

TOTAL PEnSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT
OTHER

TOTAL COST

TYPE OF EXPENDITURE AMOUNT

CODE

PERSONAL SERVICES' 
SALARY 3 0 3 9  m o .

FUNDING SOURCE

i—A r c p t :;.

FED RCPTS. I '1'■•'2

GEN. FUND lflO!

01 I I ’ f.r.i



1
POSITION TITLE

Publications Specialist II A
RANGE/STEP

16 A

BARG. UNIT.
G.G.

LOCATION

Juneau AH
AP

2 TYPE OF POSITION STAFF MONTHS

..... 12 w

RP No. PCN NO. PRIORITY

_______  4
FORM 12 PAGE/LINE

m f M m

101112
13
14

TYPE OF EXPENDITURE1
PERSONAL SERVICES:
SALARY 2291

BENEFITS
FICA

HEALTH INS.

27,492

-4.1.3.4L

JLfi85_

-L£Q.Q-
TOTAL PERSONAL SERVICES 01

TRAVEL
CONTRACTUAL 0.1
COMMODITIES
EQUIPMENT
OTHER

TOTAL COST

AMOUNT

35.3

2.7

.2
1.1

7U7T

JUSTIFICATION:

Necessary to implement Senate Bill #6 - "An Act Esta bl is h­

ing the Alaska Ad mi nistrative Journal."

This position will assist the Pr ogr am.Coordinator in 

publishing the Alaska A dm i ni str at iv e Journal.

Responsible for the 

of all notices from 1ishing.
collection, analysis and organization 

agencies into proper format for pub-

a g e n c y  Adm i n i stration PROGRAM Centralized A dministrative Services

13 REQUEST FOR NEW  
POSITION.

BRU

COMPONENT

General Services FY 82
Paqo_ _of_

R E V IS E D
DATE



POSITION TITLE
Publication Technician

TYPE OP POSITION [STAFF MONTHS.

J *

RP No. PCN No.

RANGE/STEP
12 B

BARG. UNIT.
G.G.

PRIORITY

LOCATION
■Juneau

DJ3AEJ

FORM 12

TYPE Or EXPENDITURE AMOUNT
I 1

PERSONAL SERVICES: 
SALARY 1814 mo.

BENEFITS
FICA

HEALTH INS.

21,768

3,437

1,334

■JLaon
TOTAL PERSONAL SERVICES 01 _2.8_._3_

TRAVEL10 CONTRACTUAL '.I ■: 7.2
ii COMMODITIES 0-1 .212 EQUIPMENT o:» 3.1
13 OTHER
14 TOTAL COST M J L

15
16
17

m
1920

CODE FUNDING SOURCE

FED RCPTS. I**).?
g f  m a t c h . : c i r ;
GEN. FUND K"'. 1
..IrABCPTS.
PGM RCPTS
OTHER

T 9 T T

19.4

JUSTIFICATION:

Necessary to implement Senate Bill #6 - "An Act Establish­

ing the Alaska Administrative Journal."

This position will provide technical and related support 

in the publishing and final distribution of the Alaska 

Admin is tr at iv e Journal.

Duties to include review and preparation of formats; 

cost controls of publications; control of distribution.

a g e n c y  Administration p r o g r a m ___ CfiHtra.Lizea_Adin inlslra± J.ve_Services

1 3
REQUEST FOR NEW  

P 0 5 IT I0 N .
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c o m m e r c e
& p a cific  rim reporter

715 L S tre e t , S u ite5  • A n ch o ra g e , A la s k a 99501 • (907)278-3723

May 26, 1981

R e p r e s e n t a t i v e  F r e d  Brown 
Chairman, Ho use J u d i c i a r y  Co mmittee 
P o u c h  V
Juneau, A l a s k a  99811

Dear R e p . B r o w n :

Since any of our staff w i l l  be u nable to attend, the 
scheduled p u b l i c  h e a r i n g  on S B 6 , Thursday, May 28, 1981, 
w e  w o u l d  a p p r e c i a t e  the f o l l owing letter b eing read into 
the record d u r i n g  the p ro ceedings of the hearing.

Several of our staff w i l l  be in attend a n c e  at the 
A n c h o r a g e  terminal of the state T e l e c o n f e r e n c e  N e tw ork 
to partic i p a t e  and answer  any ques tions raised by the 
attac h e d  letter.

We would further request  a complete  r e c o r d i n g  of the 
h e a r i n g  and copies of any d o c u m e n t a t i o n  prese n t e d  during 
the hearing.

Thank you for y o u r  c o n s i d e r a t i o n .

Very truly yours ,

/  James C. Martiii 
/  General  Manager



C aSaska Journal ofommerce
& pacific rim reporter

715 L S tre e t , S u ite  5 • A n ch o ra g e , A la s k a  99501 ® (907)278-3723

M a y  26, 1981

R e p r e s e n t a t i v e  Fred B r o w n  
Chairman, H o u s e  J u d i c i a r y  Committee 
P o u c h  V
Juneau, A l a s k a  99811 

Dear Rep. Brown:

Since our letter of s e ver al days ago c o n c e r n i n g  S e n a t e  Bill 6 , " A l aska A d m i n i s t r a t i v e  J o u r n a l , "  we have been i n f o r m e d  that 
th° fears and w a r n i n g s  e x p r e s s e d  in that letter have b e e n  
l J off as " m i s i n f o r m e d ."

We disagree and are m o v e d  to w r i t e  this second l e t t e r  to 
u n d e r s c o r e  our c o n t i n u i n g  and increas ing concern for the ha voc 
S B6 w i l l  w r e a k  if it is passed.

It is our g e n eral  c o n t e n t i o n  that very l i t t’e u n d e r s t a n d i n g  
of the r a m ificati ons o f  the bill is evinced amo ng its sponsors 
and even less of the cost such a bill wo uld create.

In the first letter w e  w e r e  c o n c e r n e d  with the bill  s u p­
p l a n t i n g  the current s y s t e m  of legal a d v e r t i s i n g  notices. A p­
p a r e n t l y  our concerns w e r e  s u m m a rily 'junked' because, as one 
of the bill's sup porters said, "nothing in the bill says that."

It remains our c o n c e r n  that the present s yst em w o u l d  be 
supplanted. As you well k n o w  there is support for a m e n d i n g  the 
bill to do just that. But even if the bill is put into law w i t h  
no s u c h  amendments; it is our belie f it will only be a m a t t e r  
of time b efore the law is later amended to su pplant legal 
advertising. Our concerns listed in the first letter w e r e  not 
m i n i n f o r m e d .

Express it any w a y  y o u  desire, the intent of S B 6 is to 
s u p p l a n t  the current s y s t e m  -- both in the areas of r ul es and 
r e g u l a t i o n s  and in the p u bl ic notice process. R e cen t c o m m u n i c a­
tions c o n t inue to c o n f i r m  our original fears.
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Since the panel c h a r g e d  w i t h  taking t e s t i m o n y  m e t  only 
the b a r e  m i n i m u m  r e q u i r e m e n t s  for notice, the A l a s k a  J o u r n a l  
of C o m m e r c e  m a d e  inq uiries on its own and w o u l d  l i k e  to pass 
the results on to you.

Chase Construction, A n c h o r a g e , o f f i c e  m a n a g e r :  "We are 
a m p l y  c o vered by the current s y s t e m  and w o u l d  see n o  r e a s o n  
to subscribe. Such a j o u r n a l  w o u l d  be v a l u a b l e  o n l y  if the 
p r e s e n t  s y s t e m  were done away w i t h . "

. S t a c k  Steel, A n c h o r a g e , g e n e r a l  m a n a g e r  C h u c k  Groat:
"We c u r r e n t l y  are w e l l  covered b y  the a p p r o p r i a t e  b i d  lists, and 
see no j u s t i f i c a t i o n  for such a journal. I m u s t  a d m i t  I don't 
feel v e r y  positive about it (the J o u r n a l ) . "

H o f f m a n  C o n s t r u c t i o n , A n c h o r a g e  bid s u p e r v i s o r :  "We are 
h a p p y  wii_n the present system and w o u l d  not b e  a subscriber .
If y o u  supplant the p r esent s y s t e m  w i t h  such a J o u r n a l ,  every 
o t h e r  w e e k  would not be current enough; and if you are not 
s u p p l a n t i n g  the p r e s e n t  s y s t e m  for the jo urnal, there is no 
n e e d ."

Howard Gray & A s s o c ., G e o l o g i s t s  &  Engineer s, Ancho r a g e ,  
o f f i c e  manager: "This w o u l d  i n t e r f e r e  w i t h  p r i v a t e  e n t e r p r i s e  
and has no business b eing in the state sector. We w o u l d  have 
no u s e  for it and c e r t a i n l y  w o u l d n ' t  pay for it. T h e  p r e s e n t  
s y s t e m  works and if the current s yste m is not s u p p l a n t e d  there 
is n o  need for such a journal. This seems a d u p l i c a t i o n  of the 
p r e s e n t  system and should be r e c o g n i z e d  as a 'busy w o r k  job' 
to add more state e mploye s."

A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s , G l e n n  Gler.zer, e x e c utive 
d i r e c t o r , A n c h o r a g e : "It sounds like a state v e r s i o n  of 'Tass' 
to me; the next thing the state will, w a n t  to do is put out a 
newspaper. Such a journal inter feres w i t h  free enter p r i s e .  If 
this journal were to supplant the p r e s e n t  s y s t e m  -- w h i c h  works  
w e l l  -- it w o u l d  amount to state ’blackmai l,' f o r c i n g  us to 
buy it."

Hughes, Thorsness, Gantz, P o w e l l  & B r u n d i n , a t t o r n e y s ,  
A n c h o r a g e , Dennis O'Brien, o f fice manager: ^We h a v e  14 a t t o rneys  
w h o  w o u l d  not read it; they don't read the F e d e r a l  R e g i s t e r  
or the A d m i n i s t r a t i v e  Code. If this w e r e  r ea lly n e e d e d ,  it 
w o u l d  have b e e n  around a long time ago. We w o u l d  n o t  subscribe, 
w h y  should we pay for state i n f o r m a t i o n ?  We w o u l d  d e f i n i t e l y  
not use it to get n ew clients; that w o u l d  be a v i o l a t i o n  of 
our ethics code,"
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N a t i o n a l  E l e c t r i c a l  C o n t r a c t o r s  A s s n ., o f f i c e  manager, 
A n c h o r a g e : nrW e  w o u l d  h a v e  no use for it. For the past 12 years 
w e  h a v e  s u b s c r i b e d  to the A d m i n i s t r a t i v e  Coda, l a r g e l y  out of 
habit. W i t h  the e x c e p t i o n  of p u t t i n g  in n e w  s e c t i o n s  and d u s t i n g  
the volumes, no one uses  it."

F r o n t i e r  O i l f i e l d  S e r v i c e s , Mr. Scott: " W o u l d n ' t  s u b s c r i b e  
a n d  w o u l d  have no u s e  for it."

N abor s D r i l l i n g , N i c k  Seminik, Anchorage': "We w o u l d  have 
n o  n e e d  for s u c h  a j o u r n a l  and w o u l d  c e r t a i n l y  n ot p a y  a 
'subscription p rice for stat e i n f o r m a t i o n . "

K o d i a k  O i l f i e l d  H a u l e r s , Vern M c K e n z i e :  "I n i g h t  s u b s c r i b e  
to it p e r s o n a l l y  b e c a u s e  I'm i n t e r e s t e d  in that so rt of thing: 
h o w e v e r  the s u b s c r i p t i o n  price w o u l d  h a v e  to b e  fixed and not 
r e f l e c t i v e  of the n u m b e r  of subscribe rs. As far as our b u s i n e s s  
is concerned, such a j o u r n a l  w o u l d  m a k e  l ittle or no d i f f e r e n c e . "

A T C O  S t r u c t u r e s , M a r k  Goborn, A n c h o r a g e :  "I do our bids, 
and w e  aren't m i s s i n g  a n y t h i n g  w i t h  the p r e s e n t  system. There's 
n o  n e e d  for s o m e t h i n g  like this (the j o u r n a l ) , w h y  do it?"

H e rbert R o s s , attorney, A n c h o r a g e :  "I don't see h o w  y o u  
c o u l d  j u s t i f y  the s il. ̂ c r i p t i o n  price. If I nee d that sort of 
i nformation, I go to tee law libr ary and look it up; this is 
j u s t  a n o t h e r  w a y  to spei d money. The o n l y  a t t o r n e y s  who w o u l d  
u s e  it aia those in v a r i o u s  state d e p a r t m e n t s  w h o  w o u l d  be 
i n p u t t i n g  to it a lso."

The four m a j o r  p o i n t s  we d r a w  f r o m  the abo re c o m m e n t s  are 
that S B 6 w o u l d  be:

a) just a n o t h e r  w a s t e  of money;
b) ve ry little i n t erest in subscribing;
c) the p r e s e n t  s y s t e m  works fine; and,
d) if the p r esent  s y s t e m  were supplanted, it w o u l d  reach 

less p eople and w o u l d  a moun t to "state b l a c k m a i l . "

We c o n tinue to b e  a m a z e d  w i t h  the effort -- or la ck of 
it —  that w e n t  into r e s e a r c h i n g  the cost  of such a journal.
T h e  f i n a n c i n g  e s t i m a t e s  are p a t e n t l y  a b s u r d  a n d  i n c r e d i b l y  
n a i v e  of w h a t  it r e a l l y  costs to p u b l i s h  such a journal.

E v e r y t h i n g  we said in our first l e tt er c o n c e r n i n g  s u b s c r i p­
tions and costs (i.e., if the s u b s c r i p t i o n  p r i c e  is too low, it 
w o n ' t  cover costs, and if set high e n o u g h  to c o v e r  costs, it 
v o u l d  defeat the p u r p o s e  of r e a c h i n g  large numbers of citizens) 
r e m a i n s  true.



Naive is not the right word. D e l i b e r a t e l y  -- c u l p a b l y  -- 
n a i v e  is m u c h  more appro p r i a t e .  T h e r e  was no e f f o r t  to a s c e r t a i n  
a r e a l  cost. You, Rep. Brown, c o n f i r m e d  this w h e n  y o u  told us 
the F i n a n c e  C o m m i t t e e  e ffort to assess costs w a s  g e a r e d  to 
m a k i n g  the b i l l  ' p a s s a b l e , ' r a t h e r  than an h o n e s t  a s s e s s m e n t  of - 
costs. Y o u r  exact w o r d s  were: " d i s r e g a r d  t h o s e  c o s t  estimates, 
t h e y ' i e  tain ted."

We  a l r e a d y  know of one i n d i v i d u a l  w h o  i n t e n d s  to p r i v a t e l y  
i n i t i a t e  such a 'journal' for p u b l i s h i n g  r u l e s  a n d  r e g u l a t i o n s ,  
a m o n g  other things; j u s t  as S B 6 proposes. A n d  w e  a l s o  k n o w  the 
l e g i s l a t o r s  s u p p o r t i n g  S B 6 are aware of this i n d i v i d u a l ’s 
e f f o r t s .

Our q u e s t i o n  is this: g i v e n  the s t r o n g  c o n v i c t i o n  that the 
p r e s e n t  s y s t e m  is-good and adequate; and, f u r t h e r m o r e ,  given 
the p e n d i n g  rules and r e g u l a t i o n s  j o u rna l by a p r i v a t e  f irm -- 
w h e r e  is the j u s t i f i c a t i o n  or n e e d  for an A l a s k a n  A d m i n i s t r a t i v e  
J o u r n a l ?

A s i d e  from a p u r e l y  pork b a r r e l / p a t r o n a g e  e f f o r t  to create 
a few juicy s tate jobs for friends, p a d d i n g  t h e  a l r e a d y  bloate d 
s t a t e  e m p l o y m e n t  rolls; we see no j u s t i f i c a t i o n .

We eager ly await your response.

S i n c e r e l v .

G e n e r a l  M a n a g e r

J C M / b t



B E T T Y E  F A H R E N K A M P  
A l a s k a  S t a t e  S e n a t o r

4010 EVERGREEN  
FA IRB A NKS . ALASKA  99701

907-479-3550

yiegTglgfagg

J u r a t s

W H IL E  IN  JU N E A U  

P O U C H  V 
J U N E A U ,  A L A S K A  99B1I 
O F F IC E  907-405-3763 
H O M E  907-7B9-91B2

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  Fred Brown
Chairman, House J u d i ciary C o m m i t t e e

FROM: S e nator  B ettye Fahrenka:

RE: B a c k g r o u n d  I nform a t i o n  on:
SB 6 , "Es tab l i s h i n g  the A l aska A d m i n i s t r a t i v e  

Journal; and p r o v i d i n g  for a n  e f f e c t i v e  
d a t e ."

DATE: April 7, 1981

Purpose

The p u r p o s e  of this l e gislatio n is to place i n  one p u b l i­
cation all the inform a t i o n  req ui r e d  to be m a d e  p u blic by 
state agencies. The public a t i o n  w o u l d  be a v a i l a b l e  on a 
s u b s c r i p t i o n  basis and would provide a s e r v i c e  to the p e o p l e  
of the state without incr ea s i n g  the d r a i n  on p u b l i c  c o f fer s. 
The bill, as n o w  written, has the support of t h e  l i e u t e n a n t  
g overn o r ' s  office and the A t t o r n e y  G e n e ral's o f f i c e .

The bill w ould increase the po litical o p e n n e s s  in t h e  state. 
A lask a is too large to continue the w o r d - o f - m o u t h  n e t w o r k  o f  
c o m m u n i c a t i o n  that exists when there is no s i n g l e  p l a c e  in 
w hich to g a t h e r  all notifications.

The bill is i n t en ded to em phasize the policy s t a t e d  in AS 
*14.62.312. "It is the policy of the state t h a t

(1) The g o v e r n m e n t a l  units m e n t i o n e d  in 3 1 0 ( a )  of this 
c h a p t e r  exist to aid in the conduct of the p e o p l e ' s  b u s i n e s s ;

(2) It is the intent of the law that a c t i o n s  o f  t h o s e  u n i t s  
be taken openly and that their d e l i b e r a t i o n s  be c o n d u c t e d  
openly;

(3) The p eople of this state do not yield t h e i r  s o v e r e i g n t y  
to the a g e n c i e s  w h i c h  serve them;
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(4) The people, in d e l e g a t i n g  authority, do n o t  g i v e  t h e i r
public servant s the right to decide what is g o o d  f o r  the
p eopl e to k n o w  and what is not good for t h e m  t,o know;

(5) The p e o p l e’s right to remain informed s h a l l  be p r o t e c t e d  
so that t h e y  m a y  r e t a i n  control over the i n s t r u m e n t s  t h e y  
have c r e a te d."

Analysi s

S e c tion 1. New section added to a r ticl e 3, A S  • 2:

Sec. 44.62.175. A D M I N I S T R A T I V E  J O U R N A L  (a) The 
j o urnal shall be publ ished every two w e e k s  and will 
i n clu de n o tice s of action, text of r e g u l a t i o n s ,  state 
a g enc y m e e t ings, bid invitations, r e q u e s t s  for p r o p o s a l s ,  
and e x e c u t i v e  and a d m i nist rative orders.

(b) Any notice r e q u i r e d  under (a) will b e  sent to the 
lieute n a n t  gover n o r  and to any p erson r e q u e s t i n g  a c o p y  
for the p u r poses of publication, u n l e s s  t h e  r e g u l a t i o n
has not been drafted, in which case it m u s t  be sent at
the same time it is submitted to the D e p a r t m e n t  o f  Law.

(c) The Lieutena nt Governor may d i s c o n t i n u e  p u b l i c a t i o n  o f  
the j o u r n a l  if the r e q u i r e m e n t s  for the J o u r n a l  are met
by a p r i v a t e  publication.

(d) The Lieut enant Governor may d i s c o n t i n u e  p u b l i c a t i o n  
of the j o urnal if the r e q u i r e m e n t s  for t h e  j o u r n a l  are 
met by a private publication.

(e) No regulation, amendment to a r e g u l a t i o n  or o r d e r  
of repeal, except emergency r e g u l a t i o n s  ox* r e p e a l s ,  will 
take ef fect unless notice is p u b l i s h e d  in. the j o u r n a l .

(f) A p e rson :nay not maintain a legal a c t i o n  b a s e d  on 
public a t i o n ,  or lack of publication, in tlie jo urnal.

(g) The Alaska Administra tive Journal i s  r e f e r r e d  to 
as "journal" in this section.

Section 2. AS 4 4 . 6 2.300 is amended:

Sec. 44.62.300. COU RT REVIEW. F a i l u r e  t o  p u b l i s h  a 
n otice of proposed a cti on in the j o u r n a l  I s  not g r o u n d s  
for a c t i o n  for d e c l a r a t o r y  relief in the s u p e r i o r  court.
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S e c t i o n  3* Public a t i o n  shall begin no later  t h e  1 2 0  d a y s  
a f t e r  the effective date of the bill.

S e c t i o n  ^ . The Act takes place immediately.

D i s c u s s i o n

The bill will Ide ntify those items of public i n t e r e s t  w h i c h  
the public has d i f f i c u l t y  o b t a i n i n g  from onr s o u r c e .  The 
intent of the bill, aside from aiding the p u b l i c ,  is f o r  t h e  
cost o f  the journal to be offset as m u c h  as p o s s i b l e  w h i l e  
r e t a i n i n g  public access t h r o u g h  a r e a s o n a b l e  p r i c e .  T h i s  
could be a d i f f i c u l t y  d u r i n g  the first peri od o f  p u b l i c a t i o n  
and until such time as the journal is w i d e l y  r e c o g n i z e d  as 
an i n f o r m a t i o n  source.
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Anchorage, Alaska 9S501 
Phone (907) 276-4325

A part of Don Smith's Management Services
A p r i l  13, 1981

Dear Fred,

M y  p u r p o s e  in w r i t i n g  is to let y o u  k n o w  my v iews on 
C S S B  6 (am Ju d.). This b i l l  w o u l d  r e q u i r e  the p u b l i c a t i o n  
of an A l a s k a  A d m i n i s t r a t i v e  Journal.

I h a v e  b e e n  w o r k i n g  for the p a s t  t w o  y e a r s  a t t e m p t i n g  
to e s t a b l i s h  a s i m i l a r  report. My g o a l  w a s  t o  r e p o r t  on 
all items of a p u b l i c  n a t u r e  g e n e r a t e d  b y  State Government.  
We h a v e  w r i t t e n  or talked t o  all stat e a g e n c i e s  and asked 
to be c o p i e d  o n  a lL p u b l i c  n o t i c e  m a t t e r s .  M o s t  agencies 
have b e e n  c o o p e r a t i v e ,  however, w e  a r e  n o t  r e c e i v i n g  all 
m a t e r i a l .  T h i s  has b e e n  o u r  m a j o r  s t u m b l i n g  block.

In g e n e r a l ,  I s u p p o r t  the m o t i v i e s  b e h i n d  the bill. 
T h e r e  n e e d s  to be a c e n t r a l  c l e a r i n g  h o u s e  for p u b l i c  
n o t i c e  .items like p r o p o s e d  r e g u l a t i o n s , p u b l i c  m e e t i n g  
n o t i c e  a n d  the like.

I a m  c o n c e r n e d  h o w e v e r  that the l a n g u a g e  r e g a r d i n g  
p u b l i c a t i o n  of the i n f o r m a t i o n  is o r i e n t e d  t o ward s a state 
p u b l i c a t i o n .  I w o u l d  like to see the l a n g u a g e  p r o m o t e  
p r i v a t e  p u b l i c a t i o n s  and in the e v e n t  t h a t  n o  one chooses 
to e n t e r  the f i e l d  that then the s tate w o u l d  p r o d u c e  i t ’s 
own journal. I d e f i n a t e l y  p l a n  to p u b l i s h  m y  reports.
I ’m s i m p l y  w a i t i n g  n ow for l e g i s l a t i o n  to p a s s  th at w o u l d  
m a n d a t e  the c e n t r a l  c leari n g h o u s e .

M y  final c o n c e r n  s h o u l d  C S S B  6 p a s s  is w h a t  w i l l  I 
have to d o  to c o n v i n c e  the C o m m i s s i o n e r  of A d m i n i s t r a t i o n  
that m y  p u b l i c a t i o n  is m e e t i n g  the r e q u i r e m e n t s  s e t  forth 
in AS 4 4 . 6 2 . 1 7 5  (d) of the bill. I w o u l d  h a t e  to be at 
the m e r c y  of a c o m m i s s i o n e r  w h o  d i d n ’t like the w a y  we 
d e s i g n e d  o u r  r e p o r t s  or the m e t h o d  w e  u s e d  in laying the 
d o c u m e n t s  out.

Under Bayles Way - In the Sunshine Mall
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P a g e  Two.

F o r  e x a mple, I p l a n  to o f f e r  fo ur s e p e r a t e  reports 
e a c h  week:

1. T H E  A L A S K A  REGISTER. In the A l a s k a  R e g i s t e r  y o u  
w o u l d  be k e p t  up to d a t e  on n e w  rules a n d  
r e g u l a t i o n s  b e i n g  p r o p o s e d  b y  t he S tate of Alaska, 
n o t i c e  of p u b l i c  m e e t i n g s ,  e m e r g e n c y  re gula t i o n s ,  
p u b l i c  n o t i c e ,  r e q u e s t s  for p r o p o s a l s ,  plus
m u c h  more.

2. ' T H E  A L A S K A  U P / D A T E . In the A l a s k a  U p / D a t e  y o u
w o u l d  r e c e i v e  i n f o r m a t i o n  o n  m a j o r  d e v e l o p m e n t s  
o c c u r i n g  in Alaska. T h e s e  w o u l d  r a n g e  f r o m  d2 
i m p l e m e n t a t i o n ,  oil a c t i v i t i e s ,  h y d r o  d e v e l o p m e n t ,  
T i mber, fisheries, t o u rism , gas p i p e l i n e ,  
p e t r o c h e m i c a l  d e v e l o p m e n t ,  r e a l  estate, to n a m e  
j u s t  a few.

3. J U N E A U  REVIEW, In J u n e a u  R e v i e w  you w o u l d  be 
k e p t  up to date on s i g n i f i c a n t  a c t i v i t i e s  of the 
G o v e r n o r ,  the L e g i s l a t u r e  (not o n l y  d u r i n g  the 
s e s s i o n  - b u t  y e a r  round) i n c l u d i n g  i n f o r m a t i o n
o n  key l e g i s l a t i o n  a nd i n t e r i m  c o m m i t t e e  a ctivities 
p l u s  h i g h l i g h t s  on m a j o r  a c t i v i t i e s  o f  the v a r i o u s  
st a t e  agencies.

4. A L A S K A  BID & B U I L D I N G  REPORT. In the A l a s k a  Bid
& B u i l d i n g  R e p o r t  y o u  w i l l  b e  k e p t  up on p r o j e c t s
t h a t  are up for b i d  by s t a t e  and  local g o v e r n m e n t s  
p l u s  a r e \ i e w  of b u i l d i n g  p e r m i t s  w i t h i n  the m a j o r  
ci t i e s  ot the state.

M y  p u b l i c a t i o n s  w o u l d  be a v a i l a b l e  seperatply so t h a t  
a p e r s o n  o r  c o m p a n y  i n t e r e s t e d  o n l y  in p u b l i c  n o t i c e  and
t he l ike w o u l d  o:.xy h a v e  to s u b s c r i b e  to the A l a s k a  Register.
T h o s e  t h a t  w a n t e d  a d d i t i o n a l  d a t a  c o u l d  s u b s c r i b e  to the 
o t h e r  r e p o r t s .

I a p p r e c i a t e  y o u r  r e v i e w i n g  this matter. I do s u ppor t 
t h e  c o n c e p t  of the bill. My m a i n  c o n c e r n  is t h a t  ev ery e f f o r t  
s h o u l d  be m a d e  to e n c o u r a g e  a p r i v a t e  p u b l i c a t i o n .

D o n  S m i t h
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^02 W e s t  T h i r d  A v e n u e  
S u i t e  8
A n c h o r a g e ,  A l a s k a  99501 

D e a r  Don:

T h a n k s  f o r  y o u r  l e t t e r  of A p r i l  13, in r e g a r d  to C S S B  6 ( am J u d . ) .  
The b i l l  is c u r r e n t l y  in the H o u s e  J u d i c i a r y  C o m m i t t e e ,  b u t  has 
not yet h a d  a hearing. I u n d e r s t a n d  there h a s  been s o m e  d e g r e e  
of i n t e r e s t  e x p r e s s e d  to that c o m m i t t e e  in r e g a r d  to the b i l l ,  b u t  
I d o n ' t  k n o w  in wha t regard.

I h a v e  f o r w a r d e d  y o u r  l e t t e r  to Rep. Fred Brown, c h a i r m a n  o f  the 
H o u s e  J u d i c i a r y  C omm ittee, for r e f e r e n c e  b y  the c o m m i t t e e  m e m b e r s  
and staff. I h a v e  also a s k e d  that the c o m m i t t e e  c o n t a c t  y o u  if 
and w h e n  a h e a r i n g  is s c h e d u l e d  on the bill.

T h a n k s  for m a k i n g  me aware of the b i l l  and its p o t e n t i a l  i m p a c t .

S i n c e r e l y ,

le n n y

Mr. D o n  S m i t h  
A l a s k a  R e g i s t e r
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D e a r  Terry,

M y  p u r p o s e  in w r i t i n g  is to let y o u  k n o w  m y  v i e w s  o n  
C S S B  6 Cam J u d . ) .  T h i s  b i l l  w o u l d  r e q u i r e  t h e  p u b l i c a t i o n  
of an A l a s k a  A d m i n i s t r a t i v e  Journal.

I h a v e  b e e n  w o r k i n g  for the p a s t  t w o  y e a r s  a t t e m p t i n g  
to e s t a b l i s h  a s i m i l a r  report. My goal w a s  t o  r e p o r t  o n  
all items o f  a p u b l i c  n a t u r e  g e n e r a t e d  b y  S t a t e  G o v e r n m e n t .  
W e  h a v e  w r i t t e n  o r  t a l k e d  to all stat e a g e n c i e s  a n d  a s k e d  
to be c o p i e d  on a l l  p u b l i c  n o t i c e  m a t t e r s .  M o s t  a g e n c i e s  
h a v e  b e e n  c o o p e r a t i v e ,  h o w e v e r ,  w e  are n o t  r e c e i v i n g  a l l  
m a t e r i a l .  T h i s  h a s  b e e n  o u r  m a j o r  s t u m b l i n g  b l o c k .

In g e n e r a l ,  I s u p p o r t  the m o t i v i e s  b e h i n d  t h e  b i l l .  
T h e r e  n e e d s  to b e  a c e n t r a l  c l e a r i n g  h o u s e  f o r  p u b l i c  
n o t i c e  items like p r o p o s e d  r e g u l a t i o n s , p u b l i c  m e e t i n g  
n o t i c e  and the like.

I am c o n c e r n e d  h o w e v e r  that  the l a n g u a g e  r e g a r d i n g  
p u b l i c a t i o n  r f  t h e  i n f o r m a t i o n  is o r i e n t e d  t o w a r d s  a  s t a t e  
p u b l i c a t i o n .  I w o u l d  like to see t h e  l a n g u a g e  p r o m o t e  
p r i v a t e  p u b l i c a t i o n s  a n d  in the e v e n t  t h a t  n o  o n e  c h o o s e s  
to e n t e r  t h e  f i e l d  t h a t  t h e n  the s tate w o u l d  p r o d u c e  i t ' s  
o w n  j o u rnal . I d e f i n a t e l y  p l a n  to p u b l i s h  m y  r e p o r t s .
I ' m  s i m p l y  w a i t i n g  n o w  for l e g i s l a t i o n  to p a s s  t h a t  w o u l d  
m a n d a t e  t h e  c e n t r a l  c l e a r i n g h o u s e .

M y  f i n a l  c o n c e r n  s h o u l d  CSSB 6 pass i s  w h a t  w i l l  I 
h a v e  t o  do t o  c o n v i n c e  the C o m m i s s i o n e r  o f  A d m i n i s t r a t i o n  
t h a t  m y  p u b l i c a t i o n  is m e e t i n g  the r e q u i r e m e n t s  s e t  f o r t h  
in A S  4 4 . 6 2 . 1 7 5  (d) of the bill. I w o u l d  b a t e  t o  b e  a t  
the m e r c y  o f  a c o m m i s s i o n e r  w h o  d i d n ' t  l i k e  t h e  w a y  w e  
d e s i g n e d  o u r  r e p o r t s  or the m e t h o d  w e  u s e d  i n  l a y i n g  t h e  
d o c u m e n t s  out.

t

Under Bayles Way - In the Sunshine Mall



re: G S S B  6 a m  (jud)

P a g e  Two.

F o r  e x a m p l e ,  I p l a n  to o f f e r  f o u r  s e p e r a t e  r e p o r t s  
e a c h  w e e k :

1. T H E  A L A S K A  REGIST ER. In t h e  A l a s k a  R e g i s t e r  y o u  
w o u l d  b e  k e p t  up to d a t e  o n  n e w  r u l e s  a n d  
r e g u l a t i o n s  b e i n g  p r o p o s e d  by t h e  S t a t e  o f  A l a s k a ,  
n o t i c e  of p u b l i c  m e e t i n g s ,  e m e r g e n c y  r e g u l a t i o n s ,  
p u b l i c  n o t i c e ,  r e q u e s t s  f o r  p r o p o s a l s ,  p l u s
m u c h  more.

2. T H E  A L A S K A  UP/DATE. In the A l a s k a  U p / D a t e  y o u  
w o u l d  r e c e i v e  i n f o r m a t i o n  o n  m a j o r  d e v e l o p m e n t s  
o c c u r i n g  in A l aska . T h e s e  w o u l d  r a n g e  f r o m  d2 
i m p l e m e n t a t i o n ,  o i l  a c t i v i t i e s ,  h y d r o  d e v e l o p m e n t ,  
T i m b e r ,  fisheries,  t o u r i s m ,  g a s  p i p e l i n e ,  
p e t r o c h e m i c a l  d e v e l o p m e n t ,  r e a l  e s t a t e ,  t o  n a m e  
ju s t  a few.

3. J U N E A U  REVIE W, In J u n e a u  R e v i e w  y o u  w o u l d  be 
k e p t  up to date on s i g n i f i c a n t  a c t i v i t i e s  o f  t h e  
G o v e r n o r ,  the L e g i s l a t u r e  (not o n l y  d u r i n g  t h e  
s e s s i o n  - b u t  y e a r  round) i n c l u d i n g  i n f o r m a t i o n
on k e y  l e g i s l a t i o n  a n d  i n t e r i m  c o m m i t t e e  a c t i v i t i e s  
p l u s  h i g h l i g h t s  o n  m a j o r  a c t i v i t i e s  o f  t h e  v a r i o u s  
s t a t e  agencies.

4. A L A S K A  B I D  & B U I L D I N G  R E PORT. In t h e  A l a s k a  B i d
& B u i l d i n g  R e p o r t  y o u  w i l l  be k e p t  up o n  p r o j e c t s
t h a t  are up for b i d  by s t a t e  a n d  l o c a l  g o v e r n m e n t s  
p l u s  a r e v i e w  of b u i l d i n g  p e r m i t s  w i t h i n  t h e  m a j o r  
c x t i e s  o f  the state.

My p u b l i c a t i o n s  w o u l d  be a v a i l a b l e  seperaiyly s o  t h a t  
a p e r s o n  o r  c o m p a n y  i n t e r e s t e d  only in p u b l i c  n o t i c e  a n d
t he l i k e  w o u l d  o n l y  h a v e  to s u b s c r i b e  t o  t h e  A l a s k a  R e g i s t e r .
T h o s e  t h a t  w a n t e d  a d d i t i o n a l  d a t a  c o u l d  s u b s c r i b e  t o  t h e  
o t h e r  r e p o r t s .

I a p p r e c i a t e  y o u r  r e v i e w i n g  this m a t t e r .  I d o  s u p p o r t  
t he c o n c e p t  o f  the  bill. M y  m a i n  c o n c e r n  i s  t h a t  e v e r y  e f f o r t  
s h o u l d  b e  m a d e  t o  e n c o u r a g e  a p r i v a t e  p u b l i c a t i o n .

Don S m i t h
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Terry Gardiner, Co-Chairman 
Fred F. Zharoff, Co-Chairman 
465-3715

House of Representatives

Committee on Resources
March 17, 1981

P R E S S  R E L E A S E

Pouch V State Capitol 
Juneau, Alaska S9811

The House R e s o u r c e s  Committee has a p p r o v e !  w i t h o u t  d i s s e n t  <X 

b i l l  that would ban most uses of r.uclear materials and w a s t e s  

in the state, and puts strong controls on the transport, storage, 

a n d  d i s p o s a l  of n o n - n u c l e a r  hazardous materials.

The bill  is a R e s o urces  Comm ittee substitute for SB 29 

p a s s e d  by the S enate e a rlier in the session, w h i c h  put heavy 

r e s t r i c t i o n s  on c o n s t r u c t i o n  of n u c l e a r  power plants and n u c l e a r  

w a s t e s .

The House v e r s i o n  added an outr ight ban cn constr u c t i o n  

of most n u c l e a r  facili ties, including power p l ants and d i s p o s a l  

fa c i l i t i e s  for high level nuclear wastes. It also a d d e d  provi sjcns 

reo.uested by the H a m mond A d m i n i s t r a t i o n  to control disposal of 

h a z a r d o u s  materials.

In the event f court action i n v a l i d a t i n g  the outright, bar.

of n u c l e a r  fac ili t i e s  in the state, the bill has b a c k u p  provis i o n s

w h i c h  r e q u i r e  strict licensing p r o c e d u r e s  w h i c h  w o u l d  r e quire

a p p r o v a l  of the governor, the municipality, and in the unorganized

b c r o u g h  a p p r o v a l  of the majority of the r e g i s t e r e d  voters living

w i t h i n  100 miles of the proposed faci lity site. The legi slature

w o u l d  r etain final a u t h o r i t y  over site selection u n d e r  the bill.
/

"With such strict procedures, it's doubtful t at a n y body 

co. Id get a n u c l e a r  siting permit ir. Alaska, given the attitudes 

of mos t l e g i s l a t o r s , "  said c o -chairm an Ret. Terry lardiner.
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Rep. Brian RogersTTworked c.osely w i t h  the R e s o u r c e s  C o m m i t t e e

in w o r k i n g  out the craft approved, i n c l u d i n g  the p r o v i s i o n  c a l l i n g

for the b a n  of m o s t  n u c l e a r  facilities. Low level r a d i o a c t i v e

m a t e r i a l s  would not be covered by the ban, n o r  w o u l d  the s m a l l

q u a n t i t i e s  of h i g h - l e v e l  materials used for m e d i c a l  p u r p o s e s  or

s m a l l - s c a l e  resear ch needs. Industrial p r o c e s s  t e s t i n g  and
%

securit y s c r e e n i n g  also would n o t  be affected u n d e r  the bill.

The reason backup p r o v i s i o n s  were p l a c e d  in the b i l l  is 

because of f e d e r a l  atomic energy laws w h i c h  the a t t o r n e y  g e n e r a l’s 

office b e l i e v e s  m a y  r e s trict the s t a t e’s a u t h ority o v e r  n u c l e a r  

issues, since the federal laws r e serv e these to the f e d e r a l  

governme nt. However, Rep. Rogers said the a t t o r n e y  g e n e r a l ' s  

o p i n i o n  w a s  that the p rov isions still could be put Int o the 

b i l l  to e s t a b l i s h  the state's p olicy and to p u t  the f e d e r a l  

g o v e r n m e n t  on notice that A l aska doesn't want the n u c l e a r  problem.

A l t h o u g h  moot energy officials feel that n u c l e a r  p o w e r  w o u l d  

p r o b a b l y  not be eco nomic in Alaska, some Alaskans are  s t a r t i n g  to 

w o r r y  that the Low er 48 might suggest using A l a s k a  as a d u m p i n g  

g r o u n d  for their n u c l e a r  wastes as the p r o b l e m  g r o w s  m o r e  c o n t r o­

ver s i a l  in those states, Gardin er said. This b i l l  a d d r e s s e s  t h a t  

concern.

S
The bill a l s o  p r o v i d e s  strict a u t h o r i t y  for the D e p a r t m e n t  

of E n v i r o n m e n t a l  C o n s e r v a t i o n  to restrict the use o f  h a z a r d o u s  

m a t e r i a l s  and the d i s posa l of h a z a r d o u s  wastes. To p r o t e c t  the 

users of small quar.cities of man y common m a t e r i a l s  w h i c h  could 

be termed hazardous, two degrees cf h a z a rdous w a s t e s  are p r o v i d e d  

f o r  in the bill.
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H a z a r d o u s  wastes and "extremely hazardous w a s t e s "  w o u l d  call 

for d i f f e r e n t  types of handl i n g  ar.d r e g u l a t i o n  it t h e  state. Some 

s u b s t a n c e s  —  the main committee example was PCE's —  are so* 

toxic that they should be car efully m o n i t o r e d  nc m a t t e r  h o w  s m a l l  

the quantity, the committee decided. Other s u b s t a n c e s ,  m a n y  o f  

t h e m  common, are only hazardous if h a ndled i m p r o p e r l y  or d i s p o s e d  

of in large quantities, and need less control.

In committee, it was b r o u g h t  out that o t h e r  s t a t e s  have had 

p r o b l e m s  w h e n  o r g a n i z e d  crime found that there was p r o f i t  to be 

m a d e  in s e tting up a p p a r e n t l y  legitimate companies p u r p o r t i n g  to 

d i spo se of hazardous wastes for a fee, taking the m o n e y  and 

a b a n d o n i n g  the waste facility or illegally d u m p i n g  t h e  m a t e r i a l s  

where they created a h e alth hazard and cost the p u b l i c  to c l e a n  

up the problem. The c o m m it tee was also aware and c o n c e r n e d  about 

s i t u a t i o n s  such as Love Canal and other areas where h a z a r d o u s  

w a ste s w e r e  dis posed of without precautions, a n d  w i t h o u t  the 

knowl e g e  of near by residents.

A c t i v i t i e s  of the federal government, i n c l u d i n g  the m i l i t a r y ,  

are s p e c i f i c a l l y  excluded from state j u r i s d i c t i c n  in the bill, 

since the state has no a u t h o r i t y  ever the federal g o v e r n m e n t .  It 

does r e q ui re federal agenci es to notify the state p r i o r  to s h i p m e n t  

t h r o u g h  the state, except when national security m i g h t  be at risk.
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H e a r i n g  o n :  S B 2 9  " A n  A c t  r e l a t i n g  t o  n u c l e a r  m a t e r i a l s . "

•
S e n a t o r  K e r t t u l a  t e s t i f i e d  o n  b e h a l f  o f  t h e  b i l l .  H e  

I n d i c a t e d  t h a t  a s i m i l a r  b i l l  w a s  w o r k e d  o n  l a s t  S e s s i o n  a n d  

t h e  c h a n g e s  a r e  i n c o r p o r a t e d  i n  S B 2 9 .  T h e  b i l l  a t t e m p t s  to 

a v o i d  f u t u r e  p r o b l e m s .  W i t h  t h i s  b i l l ,  t h e  S t a t e  o f  A l a s k a ,  

w i l l  h a v e  a l a w  p r o h i b i t i n g  t h e  d u m p i n g  o f  h a z a r d o u s  n u c l e a r  

w a s t e  m a t e r i a l s .  H e  a l s o  i n d i c a t e d  t h a t  t h i s  l e g i s l a t i o n  

f o r b i d s  t h e  f e d e r a l  g o v e r n m e n t  to d u m p  h a z a r d o u s  n u c l e a r  

w a s t e  i n  t h e  s t a t e  w i t h o u t  t h e  A l a s k a  L e g i s l a t u r e ' s  a p p r o v a l .

D e m i n g  C o w l e s , D e p u t y  C o m m i s s i o n e r  o f  E n v i r o n m e n t a l  C o n ­

s e r v a t i o n ,  t e s t i f i e d  in i n f a v o r  o f  S B 2 9 .  H e  s t a t e d  t h a t  t h e  

G o v e r n o r  h a s  d r a f t e d  a n  e n c o m p a s s i n g  w a s t e  d i s p o s a l  b i l l  

w h i c h  h a d  t h i s  m e a s u r e  i n  it. T h e  G o v e r n o r  r e m o v e d  t h i s  

s e c t i o n  f r o m  h i s  b i l l  o n c e  S e n a t o r  K e r t t u l a  i n t r o d u c e d  S B 2 9 .

T o m  H a n n a , C h i e f  A i r  a n d  L a n d  M a n a g e m e n t  S e c t i o n ,  D e p a r t m e n t  

o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  t e s t i f i e d  i n f a v o r  o f  S B 2 9 .  H e  

s t a t e d  t h a t  h e  w o n " ’ l i k e  to s e e  s o m e  c h a n g e s  in  t h e  c o n f l i c t ­

i n g  l a n g u a g e :  (1 a i m i n a t e  l a n g u a g e  p r o h i b i t e d  by  t h e

S u p r e m e  C o u r t  d e c i s i o n ;  (2) s o m e  m e c h a n i s m  to o b t a i n  p r i o r  

l o c a l  g o v e r n m e n t  a p p r o v a l ;  a n d ,  (3) S e c t i o n  4 6 . 0 3 . 2 5 0  a n d  

4 6 . 0 3 . 2 6 0  s h o u l d  b e  c h a n g e d  a d d i n g  t h e  w o r d s  " l o w  l e v e l  

r a d i a t i o n . "  In r e s p o n s e  to a q u e s t i o n  r e g a r d i n g  t h e  d i f f e r e n c e  

b e t w e e n  l o w  a n d  h i g h  l e v e l  r a d i a t i o n  w a s t e s ,  he i n d i c a t e d  

t h a t  h i g h  r a d i a t i o n  w a s t e s  l a s t  o v e r  a l o n g  p e r i o d  o f  .time 

a n d  a l 3 0  t h a t  t h e r e  is d i f f i c u l t y  i n  f i n d i n g  d i s p o s a l  s i t e s  

f o r  B u c h  w a s t e .  L o w  l e v e l  r a d i a t i o n  w a s t e s  l a s t  o v e r  a s h o r t  

p e r i o d  o f  t i m e  a n d  t h a t  t h e y  d o  n o t  h a v e  a g r e a t  t o x i c

a f f e c t .  I n  r e s p o n s e  to t h e  q u e s t i o n  s h o u l d  s o m e  r e f e r e n c e



S e n a t e  R e s o u r c e s  C o m m i t t e e  

J a n u a r y  28, 1 9 8 1  
S B 2 9  

P a g e :  \

b e  m a d e  to t h e  t r a n s p o r t a t i o n  o f  h a z a r d o u s  w a s t e ,  h e  i n d i c a t e d  

t h a t  a b a n  o n  h a z a r d o u s  w a s t e  t r a n s p o r t a t i o n  s h o u l d  b e  a d d e d  

i n  S e c t i o n  1 8 . 4 5 . 0 2 5 .

R o l a n d  S h a n k s , A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t ,  t e s t i f i e d  

o n  b e h a l f  o f  t h e  b i l l .  H e  s u g g e s t e d  t h a t  p o s s i b l y  a n  

u n o r g a n i z e d  b o r o u g h  s h o u l d  b e  a l l o w e d  to v o t e  o n  w h e t h e r  to 

p e r m i t  t h e  d i s p o s a l  w i t h i n  a c e n t a i n  r a d i u s  o f  w h e r e  t h e y  

l i v e .  H e  a l s o  s u g g e s t e d  t h a t  in a d d i t i o n  to n u c l e a r  w a s t e  

t h a t  t h e  C o m m i t t e e  m i g h t  c o n s i d e r  a d d i n g  h a z a r d o u s  w a s t e  to 

t h e  b i l l .

T h e  b i l l  w a s  p a s s e d  o u t  o f  C o m m i t t e e  a f t e r  a d d i n g  t h r e e  

a m e n d m e n t s  to t h e  o r i g i n a l  b i l l  ( c o p y  of  t h e s e  a m e n d m e n t s  

a t t a c h e d ) .  ' e n a t o r s  F a h r e n k a m p ,  S t u r g u l e w s k i , B r a d l e y  a n d  

F i s c h e r  v o t t i  d o  p a s s .  S e n a t o r s  M u l c a h y  a n d  G i l m a n  v o t e d  n o  

r e c o m m e n d a t i o n .
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Among the worries A laskans ought not face in th is 
perilous world is  the fear of accident resulting from  use 
of nuc lear power. Sometimes geographical isolation and
sparse population are b lessings in disguise; in th is case 
A laska is  fortunate to afford the luxu ry of insulation 
from  the nuclear power dilemma.

That’s  why many w ill app laud the action of the state 
senate Monday to seek a ban on construction of nuc lear 
reacto rs and on storage o r transportation of nuc lear 
waste in the state.

The ban would not be abso lute. M edical and research 
uses for low-level rad ioactive m ate ria ls would be perm it­
ted , if  state-approved guidelines are maintained. N uclear 
p ro jects, moreover, could be undertaken — but only w ith 
p rio r approval of the leg is la tu re  and the state Depart­
m ent of Environm enta l Conservation.

But such requirements fo rce the debate into the public 
forum  where it  belongs — and before nuclear fa c ilit ie s 
a re  in p lace. C itizens must re se rve  the right to express 
th e ir a ttitudes toward nuc lea r industry through the 
po litica l process before the industry arrives.

Americans elsewhere m ay be forced — against their 
be st instincts, we suspect — to  embrace increased use of 
nuc lear power over the next few  decades. Surviving the 
20th Century in peace and se cu rity  m ay require running 
the te rr ib le  r isk  of le tting the nuclear genie out of its 
bottle, despite the re a l fe a rs  many people feel in the 
wake of the Three M ile Is land d isaste r.

But A laska is blessed w ith  tremendous fossil-fuel 
re se rves and hydroelectric power potential — eas ily  
enough to serve the sta te ’s power needs without need for 
nuc lear power. The senate’s  action is a commonsense 
re flection of that fact, and w e can only hope the A laska 
House of Representatives fo llows su it w ithout delay.
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JU N E A U  ( A P ) - T h e  Senate voted 

today to ban nuc lea r fuel facilities in 
A laska , as well as the storage o r  
disposal o f h igh-level nuc lea r waste, 
unless specif ica l ly authorized by the 
Leg is la tu re .

The legis lation (CSSB29 ) ,  approved 
by a unanimous vote, a lso would 
prohib it transporta tion of h igh-level 
n uc lea r  waste In the state, except when 
transpo rt ing  the waste outside A laska 
f o r  d isposal.

U nde r  the bill , a nuc lear fue l 
p roduction faci l i ty o r  waste disposal 
fac i l i ty  could not be built in A laska 
unless the Leg is la tu re  spec if ica l ly  
designated, by law, a site fo r  the 
fac i l i ty . In addition, a faci l i ty would be 
requ i red  to obtain a perm it from the 
Depa rtm en t of E nv i ronm en ta l Con­
servat ion .

T he  b i l l  a l s o  s t i p u l a t e s  t h a t  
regu la t ions adopted by the department

passes Senate
governing issuance of a perm it would 
have to be approved by both the 
munic ipa li ty with jurisdiction ove r  the 
proposed faci lity and the governor.

The bil l d if ferentia tes between high- 
leve l and low-level nuc lear waste. The 
m e a s u r e  d i r e c t s  D E C  to adop t 
regulat ions defining low-level radiation 
and establishing standards fo r  the 
d ischarge of low-leve l radiation and 
other nuc lear waste ma te r ia l  which 
does not constitute a threat to public 
hea lth and which may be stored o r  
disposed in the state.

The department a lso woui'd be 
required , under the bill , to establish 
p rocedures fo r  the storage and disposal 
o f rad ioac t ive  m a te r ia ls  used in 
med ic ine , educat ion  o r  sc ien t i f ic  
re sea rch , which a re  not considered 
high-leve l waste.

T h e  b i l l  sp on so red  ' by S ena te  
P re s iden t  J a lm a r  Ke rt tu la ,  D -P a lm e r ,  
now goes to the House. *
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Our Juneau bureau
JUNEAU — The Alaska Sen­

ate voted unanimously Monday 
to ban construction of nuclear 
reactors and high-level nuclear 
waste or storage sites in the 
state unless the projects are 
approved in advance by the full 
legislature.

The bill, which now goes to 
the state House, also would 
prohibit transportation of high- 
level nuclear waste material 
within Alaska, except for the 
purpose of disposing of the 
waste outside the state.

The bill (CSSE29) says a 
“nuclear fuel production, utili­
zation, reprocessing or disposal 
facility" can’t be built unless 
the legislature has passed a 
law designating a site for the 
facility.

The bill also would require a 
nuclear facility to obtain a 
permit from the state Depart­
ment of Environmental Conser­
vation (DEC). Municipalities 
containing a potential site and

the governor also would have to 
approve any such permit, ac­
cording to the measure, which 
passed the Senate 18-0.

But under the bill, prior 
legislative approval wouldn’t 
be necessary for transportation 
of such low level radioactive 
material as used in medicine, 
education or scientific re­
search, providing the materials 
are stored and disposed of ac­
cording to state regulations.

The measure would order 
(he DEC to set those standards 
— defining “nuclear waste ma­
terial which does not constitute 
a threat to public health pr

safety” and setting procedures 
for storage and disposal of the 
low level materials.

Sen. Pat Rodey, D-Anchor- 
age, said he has received as 
much mail on the nuclear mea­
sure as on any other bill, and 
that he felt there “is much 
public concern” over dealing 
with radioactive materials.

Alaska has no commercial 
nuclear reactors, bml Senate 
President Jay Kerttula, D- 
Palmer and prime sponsor of 
the Senate nuclear bill, said 
state officials are looldng into 
any possible nuclear storage by 
the military in the state.

The Hanford nuclear dispos­
al site in Washington state cur­
rently bandies much of the 
nation’s nuclear waste, but un­
der a new Washington law,' no 
more nuclear waste can be sent 
into that state after July 1 
unless a compact is signed 
between Washington and the 
state snipping the materials.
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H O U S E  C S  F O R  C S  F O R  S E N A T E  B I L L - 2 9

As  w r i t t e n ,  H o u s e  R e s o u r c e s  s u b s t i t u t e  f o r  C S S B - 2 9  

w o u l d  a p p e a r  t o  e x t e n d  D E C  p e r m i t t i n g  a u t h o r i t y  t o  i n d u s ­

t r i a l ,  as v J li as s c i e n t i i i c  a n d  m e d i c a l ,  X - R a y  a n d  r a d i o -  

g r a p h i c  o p e  a t i o n s .  I n d u s t r i a l  r a d i o g r a p h i c  o p e r a t o r s  a r e  

n o w  r e g u l a t e d  b y  t h e  f e d e r a l  N R C .  U n d e r  c u r r e n t  s t a t e  l aw ,  

t h e y  a r e  r e q u i r e d  t o  n o t i f y  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s  as t o  l o c a t i o n  i n  t h e  s t a t e  w h e r e  a r a d i a ­

t i o n  s o u r c e  is u s e d  i n  r a d i o g r a p h y .

T h e r e  a r e  t w o  d i f f e r e n t  t y p e s  o f  s y s t e m s  u s e d  in 

i n d u s t r y ,  t h a t  p r o d u c e  r a d i a t i o n .  O n e  s y s t e m  is t h e  X - R a y  

m a c h i n e ,  w h i c h  p r o d u c e s  X - r a y s .  T h e  o t h e r  s y s t e m  is t h e  

u s e  o f  a r a d i o a c t i v e  e l e m e n t  ( u s u a l l y  a m a n u f a c t u r e d  i s o ­

t o p e  o f  a m e t a l )  t h a t  g i v e s  o f f  g a m m a  r a y s ,  w h i c h  c a n  t h e n  

b e  r e c o r d e d  o n  a f i l m  p l a t e ,  s i m i l a r  t o  X - R a y .  T h e r e  is n o  

u ►*** r e a l  d i f f e r e n c e  b e t w e e n  X - R a / s  o r  G a m m a  R a y s  o t h e r  t h a n  

U y t h e  w a y  t h e /  a r e  p r o d u c e d  ( f r o m  a s m a l l  r a d i o a c t i v e  s o u r c e  

^ ^ • p ^ s ^ l K r a t h e r  t h a n  a m a c h i n e )  a n d  t h e  w a v e l e n g t h ,  w h i c h  i t s e l f  is

^ 1 a f a c t o r  t 1'*2 e n e r g y - l e v e l  o f  t h e  s o u r c e .  T h e  e n e r g y  l e v e l  
^  o f  g a m m a  r a y s  is f i x e d  a n d  cannot, b e  c h a n g e d .

r O > -
o' M o s t  o f  o u r  r a d i o g r a p h i c  o p e r a t i o n s  a r e  p e r f o r m e d  u s i n g

a s m a l l  s o u r c e  o f  r a d i a t i o n  p r o d u c i n g  g a m m a  r a y s ;  t h e  r a d i a ­

t i o n  s o u r c e  c a n  b e  l o w e r e d  d o w n  p i p e  or u s e d  in o t h e r  w a y s  

m o r e  c o n v e n i e n t l y  t h a n  a n  X - R a y  m a c h i n e .  In t e r m s  o f  p r o c e s s ,  

t h e  t w o  s y s t e m s ' a r e  a l m o s t  i d e n t i c a l ,  t h o u g h . . . a  s h a d o w  i m a g e  

is c a p t u r e d  o n  f i l m  a f t e r  X - R a y s  o r  G a m m a  R a y s  h a v e  p a s s e d  

t h r o u g h  s o m e t h i n g .

S p e c i f i c  p r o b l e m s :

1. T h e  i m p l i e d  e x e m p t i o n  o f  X - R a y  o p e r a t i o n s  on  P a g e  

5, l i n e  4 o f  t h e  R e s o u r c e s  C o m m i t t e e  s u b s t i t u t e  w o r k s  to 

e x e m p t  X - R a y  o p e r a t o r s  o n l y  f r o m  t h e  e f f e c t  o f  s u b s e c t i o n  

(a) on t h e  b o t t o m  o f  t h e  p r e c e d i n g  p a g e  ( P a g e  4, l i n e  2 2 ) ,  

w h i c h  r e l a t e s  to a t o t a l  b a n  o n  n u c l e a r  w a s t e  d i s p o s a l .

T h i s  s e c t i o n  d o e s  n o t  r e a c h  r e g u l a t o r y  a u t h o r i t y .
I

2. Y o u  s h o u l d  s u b s t i t u t e  " r a d i o g r a p h i c "  f o r  " X - R a y "  

in t h e s e  s a m e  s e c t i o n s .  R a d i o g r a p h i c  w i l l  e n c o m p a s s  t h e  

u s e  o f  g a m m a  r a y  i n s t i l m e n t s ,  w h i c h  a r e  s i m i l a r  t o  X - R a y .  

X - R a y  is t o o  n a r r o w  a d e f i n i t i o n .

3. A d d i t i o n  o f  t h e  s - ^ e  l a n g u a g e  as m e n t i o n e d  in (1) 

a b o v e ,  t h e  w o r d s  " x - r a y  o r  p h o t o g r a p h i c  p r o c e s s  t e s t i n g "  

on P a g e  7, l i n e  15, s e e m s  to h a v e  t h e  o p p o s i t e  e f f e c t  o f  

t h e  i n t e n d e d  e x e m p t i o n :  It s e e m s  t o  d e f i n i t e l y  b i i n g  i n d u s ­

t r i a l ,  s c i e n t i f i c  a n d  m e d i c a l  r a d i o g r a p h i c  o p e r a t o r s  u n d e r  
D E C  a u t h o r i t y .  T h i s  l a n g u a g e  s h o u l d  b e  d e l e t e d ,  tc c o n f o r m  

to  w h a t  w e  t h o u g h t  c o m m i t t e e  i n t e n t  w a s .



A’.. P a g e  7, l i n e  19: S u b s t i t u t i o n  o f  t h e  w o r d  " l o w  

l e v e l  r a d i a t i o n "  f o r  " r a d i o n u c l i d e s "  s e r v e s  t o  e x p a n d  

D E C  a u t h o r i t y  i n  t h i s  a r e a ,  w e  t h i n k .  T h e r e  i s  a p p a r e n t l y  

n o  s t a t u a t o r y  d e f i n i t i o n  o r  d e f i n i t i o n  b y  r e g u l a t i o n s  o f  

r a d i o n u c l i d e s. T h e  s t a n d a r d  s c i e n t i f i c  m e a n i n g ,  t h o u g h ,  

i n v o l v e . s  o n  o f  r a d i o a c t i v e  p a r t i c l e s  w i t h  a

n u c e l u s .  T h i s  d o e s  n o t  i n c l u d e  X - R a y s  o r  G a m m a .  R a y s ,  

w h i c h  a r e  e l e c t r o m a g n e t i c  r a d i a t i o n .  T h e r e  i s  n o  d e f i n i ­

t i o n  in  t h e  b i l l  f o r  " l o w  l e v e l  r a d i a t i o n "  ( i n d e e d ,  t h e  

d e p a r t m e n t  i s  l e f t  t o  d e f i n e  it b y  r e g u l a t i o n )  , b u t  i t  

w o u l d  s e e m  t o  e n c o m p a s s  o t h e r  k i n d s  o f  r a d i a t i o n  thar> 

p r e v i o u s l y , .  In t h e o r y ,  t h i s  s e c t i o n  o f  t h e  b i l l  w o u l d  

s e e m  to r e q u i r e  a D E C  p e r m i t  e a c h  t i m e  a  r a d i o g r a p h i c  

t e s t  is m a d e .

5. T h e  t e r m  " l o w  l e v e l  r a d i a t i o n "  i s  u s e d  i n  p l a c e  

o f  " r a d i o n u c l i d e s "  h i g h e r  o n  t h e  s a m e  p a g e  ( P a g e  7 , . l i n e  

9), u n d e r  t h e  " a u t h o r i t y "  s e c t i o n .

O P T I O N S :

^  Q -  " R a d i o g r a p h i c "  s h o u l d  be s u b s t i t u t e d  f o r  " X - R a y ^ " .

^  (v" P a 8 e 5, l i n e  4. s h o u l d  be a m e n d e d  t o  r e a d :

^ 7 ^'f t ,*pW c‘ " e d u c a t i o n ,  x - r a y  o r  n o n d e s t r u c t i v e  ( P H O T O -|Ĉ  W w w u X ** 9 A - i a ;  VA MWIIUUJ U A U.\~ L. JL V ( A II \J 1 —
G R A P H I C  P R O C E S S )  t e s t i n g  m e t h o d , s e c u r i t y  s c r e e n i n g . . . "

P a g e  7, l i n e  20 s h o u l d  b e  a m e n d e d  t o  r e a d :

" r a d i a l  i o n  ( R A D I O N U C L I Q E S )  t o  t h e  a i r ,  w a t e r ,  

l a n d  o r  s u b s u r f a c e  l a n d  w h i c h  w i l l  p r o d u c e  a r a d i o a c t i v e

* r

w a s t e  m a t e r i a l  o f . . . "

A -S p e c ific ®  I k  ey«"f>4- v c d ;^ ~ p U  o p e n e rs  i^ o U J )
L v  - r . 1 j-V , |H V M m  • CULaTVwcf .(/£ - j v s i m a
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FROM:

Nuclear materials and hazardous wastes, draft 
HCS CSSB 29 (Resources)

Representative Terry Sardiner 
Attn:. Bob Speed 2? S S

John B. Chenowc 
Legislative

This bill is drafted on the premise that

(1) nuclear waste disposal in the state may be allowed
in specially constructed facilities [sec. 2] or otherwise 
[sec. 5];

(2) all other nuclear facilities are banned from the 
state [sec. 1] unless the ban is found unconstitutional 
or invalid (sec. 18], in which-case their construction 
and operation is permitted under stringent regulation 
and financial responsibility requirements [secs. 3 - 5 ] .

I could not follow the convolutions in the definitions of 
,rhigh level nuclear waste” and "low level nuclear waste" 
which you provided. Please check these carefully.

I also may have botched the distinction between "extremely 
hazardous wastes” and "hazardous wastes" in AS 46.32. You 

• should check this carefully in context. I am not satisfied
with the introduction of these concepts in a title where the
administering agency is already to be concerned with "hazardous 
substances". See AS 46.03.822 and 46.03.826(3). Is there 
some better way to tie these together?

Please note that there is no provision speaking to the 
transportation of "hazardous wastes". Is this an oversight?
Did I just miss this in your notes?



.Representative Terry Gardiner 
Page 2
March 11, 1981

As a practical matter —  rather than a drafting concern. —  
is the requirement of the financial responsibility pro­
visions regarding in perpetuity care of nuclear material one 
that can be met rersonably?

It is of concern, though I ^-ve not taken the time to do 
research, that the standards applicable to attempting to 
distinguish ’’extremely hazardous waste" and "hazardous- 
waste" may be too vague to support the distinctions which 
the Department of Environmental Conservation shall make
under AS 46.32.040, and that prosecutions based on the :
statute and any regulation adopted under it may be set aside
for failure to give adequate notice as a violation of the
constitutional protection of due process.

J3C:1jb

Enclosure
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M a r c h  5, 1981

Rep. Brian D. Rogers 
H ouse of Representatives 
P o u c h  V
Juneau, A K  99811

In re: Ban on n u clear power production 
and importation of nuclear 
m a t e r i a l s .

File # J - 6 6 - 5 4 5 - 8 1

Dear Representative Rogers:

On February 16, you r e q u e sted this department's i n f o r m a l  

o p i n i o n  on whether a state can, without violating the U. S. 

Constitution, impose an outright ban on all iv.state n u c l e a r  

power production or the importation of nuclear wastes. T h e  

answer is no.

Congress's intent to exercise exclusive power over the 

c o n structi on and operation of nuclea r power plants and the 

radiological hazards assoc i a t e d  w i t h  nuclear materials 

is c l e arly set forth in the A t o m i c  Energy Act of 1954 ( A E A ) , 

as ame nded 42 U.S.C. §§ 2011 - 2296 (1970). Section 2021, 

e n t itled Cooperation w i t h  States, defines he scope of state 

r egulatory authority p e r m i t t e d  by Congress. It provides in 

pertinent p a r t :

(c) No agreement entered into 
pursuant to subsection (b) of this 
section [agreements w i t h  states] 
shall provide for discontinuance of any 
authority and the Commission shall r e­
tain authority and responsibility with 
respect to regulations of--

J 3 . C 5 L H



(1) the construction and o p e r a t i o n  
of any pr oduc t i o n  or utilization facility;

(4) the disposal of such o t h e r  b y ­
product, source, or special n u c l e a r  m a t e r i a l  
as the Commission determines by r e g u l a­
tion or order should, because of the 
hazards or poten tial hazards thereof, 
not be so disposed of without a l i cense  
from the Commission.

Under §2021 it is clear that a state cannot s i m p l y  b a n  t h e

p r o d u c t i o n  of nuclear power or the int erstate t r a n s p o r t  o f

n u c l e a r  wastes because Congress has p r e e m p t e d  the field-

N o r t h e r n  States Power t o . v. State of M i n n e s o t a , 447 F . 2 d

1143 (8th Cir. 1971) a f f 1d per curiam, 405 U.S. 1035 (1972).

In fact, the authority o f  a state to r e g u l a t e  at all 

this area is practically nil. States may o n l y  " r e g u l a t e  

activities for purposes other than a p r o t e c t i o n  a g a i n s t  

n u c l e a r  hazards." 42 U.S.C. 2 0 2 1 (k). In essence, states 

must treat nuclear power plants as if they w e r e  n o t  n u c l e a r  

p o w e r  plants. States are foreclosed from e n a c t i n g  s t a t u t e s  

or regulations regulating radioactive hazards. Thus, for 

instance, the court in N o r thern  States Power C o . , (s u p r a ) , 

h e l d  that radioactive releases or effluents are w i t h i n  the 

NRC's exclusive jurisdiction. A n d  in U.S. v. City of N e w  Y o r k . 

463 F.Supp. 604 (1978), the court held that the city's 

"siting" ordinance was u n con stitutional  as p r e e m p t e d  b y  the 

AEA.

The full extent of federal preemption is w e l l  i l l u s­

trated by the legislative h i s t o r y  of §2021(b) w h i c h  states 

that state standards adopted pursuant to an a g r e e m e n t  r e a c h e d

- 2 -



b e t w e e n  a governor and the Commissioner of the N u c l e a r  

R e g u l a t o r y  Commission (NRC) must be identical w i t h  f e d eral 

standards. M urphy  and L a  Pierre, "Nuclear 'Moratorium' 

L e g i s l a t i o n  in the States and the Supremacy CLause: A  C a s e

of Express Preemption," 76 Colum. L.R. 392, 400 [ h e r e i n a f t e r  

M u r p h y  and La Pierre]. This article discusses S. Rep. No.

870, 86th Cong., 1st Sess. 9, 11 (1959).

It is difficult to imagine a major n o n - r a d i o l o g i c a l  

h a z a r d  concern so c ompelling as to override the f e d e r a l  

government's power to r e g u l a t e  foreign and i n t e r s t a t e  c o m m e r c e  

and its w a r  powers. The states m a y  well be in a c a t c h  22 

situation.

Under §2021(b), the so-called States A g r e e m e n t  Program, 

a state m a y  assume r'gul a t o r y  responsibilities for n o n -  

radiolo gical hazards such as research, medicir.e o- i n d u s­

trial activities w h i c h  use only minimal qua ntities o f  r a d i o­

isotopes, natural u r a n i u m  or special nucl ear mate rials.

States currently share w i t h  the federal g o v e r n m e n t  the 

r e g u l a t i o n  of radium, X - r a y  and fluroscopic m a c h i n e s ,  p a r­

ticle accelerators, the m i n i n g  of radioactive ores, and 

e lectronic products like color TVs and m i c r owav e ovens.

M u r p h y  and L a  Pierre at 402.

In spite of the above authorities, numerou s states h a v e  

enacted statutes pu rpor t i n g  to regulate the f o l l o w i n g  areas: 

full compensation for damages from a n u clea r p o w e r  pl ant 

accident, effective safety systems, adequate p r o v i s i o n s  for 

disposal of radioactive wastes, security p r o t e c t i o n  for

- 3 -



p l a n t s  and the transp o r t a t i o n  of r a d ioactive materi a l s ,  

plans for evacuation, r e g u l a t i o n  of effluent discharg es, 

n u c l e a r  power p l a n t  siting and design, and t h e  m o n i t o r i n g  of 

environmenta l impacts. M a n y  of these statutes w e r e  e n a c t e d  

s olely in response to, and express a d i s s a t i s f a c t i o n  with, 

the federal government's assertion  of e x c l u s i v e  j u r i s d i c t i o n  

in this area. A  g o o d  argument can be made that a l m o s t  all 

of these statutes are either impliedly or e x p r e s s l y  p r e e m p t e d  

b y  Congress.

Furthermore, regardless of the stated p u r p o s e  of a 

statute (i.e., p r o t e c t i o n  of the p u b l i c’s h e a l t h  a n d  s a fety  

or p r o t e c t i o n  of the environment from adver se i m p a c t s ) , 

courts will look b e h i n d  the law at the u n d e r l y i n g  p u r p o s e  

for the statute. If the underl y i n g  purpose is to f r u s t r a t e  

t h 2 purpose and objecti ves of Congress in this area, the 

statute will  be struck down. Pacific Legal F o u n d a t i o n  v. State 

E n e r g y  R e s o u r c e s , 472 F.Supp. 191 (1979).

Sincerely

W ILSO N L. C O N D O N  
ATTORNEY G E N E R A L

Assistant Attorn G e n e r a l
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As the A E C’s experience in Kansas and the more recent history of 
WIPP plainly demonstrate, there is more to nuclear waste 
management than solving technical problems. The process by which 
decisions are arrived at and the degree of trust and mutual regard 
between levels of government and between citizens and their 
governments count just as much in determining the outcome of 
struggles over nuclear waste and, indeed, the future of nuclear 
power.
There is a natural human tendency for people to want the benefits 

of nuclear power without suffering the worries or discomforts or 
risks of coping with the nuclear leftovers. And there is an equally 
natural tendency on the part of federal officials to want to make 
decisions without hordes of citizens, or even another set of officials, 
looking over their shoulders and second-guessing them. But citizens 
and state and local governments are rightful part'cipants in uiesc 
decisions. And the principal goal of any political arrangement must be 
to make it possible for them to play their parts well. It is equally 
imperative that the net effect of these negotiations and the decisions 
arising from them be a public perception that risks have been 
assessed with care and candor and that burdens arc being borne 
equitnbly.

The state-federal stand-off
While many states are still receptive to the construction of nuclear 
power plants, few, if any, are interested in furnishing n site for a 
permanent IIIAV (and spent fuel) repository. In fact, more than a 
dozen states, responding to pressure frcrn citizens, have enacted lnws 
that either flatly prohibit or make difficult the establishment within 
their borders of disposal facilities for either H L W  or LIAV radioactive

l

waste. And at least 15 more states, according to NRC, are thinking of 
following suit.
Why do so many state and local governments want to restrict or 

prohibit nuclear waste disposal (and even temporary storage)? One 
major reason is that they believe that the federal government has not 
made enough progress coward solving the management problems. If 
these localities are going to have radioactive wastes stored or 
permai ently deposited within their borders, they want assurances 
that th i facilities will be properly managed now and in the future and 
will p' 'Se no significant risks to citizens.
Adver- oeriences with other government projects involving 

hazardo*. stances have made states extremely wary of saying yes 
to nuclear waste facilities. Residents of western states, which have 
the most favorable conditions for nuclear waste disposal— suitable 
•geology, dry climate and sparse population— are in an especially 
mutinous mood. These states have been the sites for many hazardous 
federally sponsored activities— above-ground atomic bomb tests . . . 
uranium mining . . . milling and tailings disposal. . . nerve gas 
production, testing and storage. As one Westerner put it, "The * 
government has used the wide open spaces as a dumping ground for 
almost four decades and has inflicted a lot of wounds on us. Well, 
we’ve just had enough."
And the impacts of these activities on local populations are just 

beginning to show up. For instance, recent investigations into the 
effect of atomic bomb tests conducted in the 1950s revealed that 
radioactive fallout may have caused an incrensc in thyroid cancers in 
southern Utah, Nevadn and Arizona during the 1900s. Although 
these studies are inconclusive, the widespread publicity they received 
has made people in western states still more unensy about the 
prospect of becoming disposal sites for nuclear wastes.
Where, then, can the U.S. government locate a repositoiy? The 

General Accounting Office (GAO) reported in 1979 that the f Jcrul 
government could obtain Innd for a repository within any state 
without getting that state’s consent, a finding that calls into question 
the legality of state laws on the books. A bill lias since been 
introduced in Congress to give states explicit “veto’’ power over 
waste facilities. It would require DOE to:

— notify a state of its intent to explore for a radioactive waste 
disposal site;
— enable state officials and citizens to review technical, 
environmental and safety questions during the planning process; and

— grant the state the right to refuse the repositoiy after review, 
through a public referendum or vote of the state legislature.
Proponents of the legislation believe that it will force a thorough 

and complete examination of all technical and social issues and will he
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more likely to lead to a federal decision based on these considerations 
rather than on what is most expedient.
Some members of Congr_js believe that states don’t need this 

express veto power because they already have a "de facto" veto, since 
there are many different ways a state can block or delay federal activities. They want,  instead, to give states incentives, such as 
money or tax breaks, for accepting repositories. Western states 
generally oppose "special incentives," while the central and eastern 
states like the idea. All states, however, want the federal government 
to pay "compensation for the direct nnd indirect costs of repository 
siting."'3

A national policy
Recognizing the urgent need to resolve nuclear waste issues, 
President Carter in 1978 set up the Interagency Review Group (IRG) 
as a first step toward strengthening and accelerating the federal 
nuclear waste management program. Its job was to formulate policy 
recommendations for long-term management of nuclear wastes.
The final IRG report nnd recommendations, issued in March 1979, 

formed the basis of the nation’s first comprehensive radioactive waste 
management program, announced by President Carter on February 
12,1980. Key elements, described below, reflect an attempt to give 
states a voice, but not an overriding voice, in federal siting decisions, 
to coordinate nnd speed federal agency actions and to give citizens, as 
well as lower l&ve's of government, access points for influencing 
federal decisions.

M Stale Planning Council The President created, by executive 
order, a State Planning Council to advise the executive branch nnd 
work with Congress in making and implementing decisions on interim 
waste management and permanent disposal. The council has 18 
members including eight governors, five other state nnd local 
government officials, a representative from an Indian tribe, and the 
heads of EPA and the Departments of Energy, Interior nnd 
Transportation. Governor Richard Riley of South Carolina was 
appointed as its first chair. 'I'his council is expected to play a key role 
in helping to work out the political accommodations between "the 
feds” and state and local officials so that the radioactive waste 
management program can go forward.

■ Consultation nnd concurrence Under the framework of 
consultation and concurrence, a host state will have a continuing 
voice in this siting, design and construction of a permanent IILW 
repository.

■ Interim planning strategy Pending reviews required by the
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