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search for controlled".strbSiancca. (LLS. v. Harring-
ton. 10/23/81)

In its original o/inion, the court held that -Reor
ganization Plan No. 2 of 1973, 8j Stat 1091,
completely removed the Customs Serrice’s author-
ny to investigatf drug law violation/;, placing all
such authority ii the hands of the Drug Enforce
ment Administra ion.

The court rejected then, as it /does now, the
government’s attempt to rely cn iso/atedportions of
e plan 6NU thiy PG 1 KEohi
dum as indicating an intent to /place "primary
drug enforcement authority in tha DEA while leav-
ing secondary authority in other/agencies. Such an
interpretation, the court says, wafuld do violence not
only to the plain language of ttie plan but also to
the policy underlying it. “Once all intelligence,
investigative, and law enforcement functions had
been transferred front the Secretary of the Trea-
sury to the Attorney General/Treasury had no such
functions to perform. * JfTJhis court finds itself
unable to read the [language of the plan] to mean
less than it clearly says

The court also rcjectsWo new arguments raised
by the government. First/ the government claims
that complete authority for the search can be found
in the Currency and Forftgn Transactions Report-
ing Act, 31 USC 1101/While it is true that the
affidavit filed by the /agvVnt made a “fleeting”
reference to the Act, thl court is unable to conclude
that the warrant was i/sucduvith any consideration
of that statute. The amdavinmadc a bald assertion
that the agent bclicv/d that\thc individuals under
investigation were viJdlating tlu: Act, but pomted to
no specific, articulable facts\to establish such a
violation. Accordingly, the authority vested in cus-
toms officers by thisystatute has\no relevance to the
search in this case

Finally, me cou/l rejects the Argument that, the
lack of authority/for the search notwithstanding,
application of the [exclusionary rule is not appropri-
ate. Aware of a/long line of c:\scs holding that
technical violati/ns of Fed.R.Crvn.P. 41 do not
warrant invocation of the exclusionary rule, the
court observes that the primary lucstion in this
case is whctln/r this was a “n\crc” technical
violation.

For the answer, lite court turns tA U.S. v. Soto-
Soto. 598 F2d/ 545 (CA9 1975). which held that
one federal la/v enforcement officer\may not use
the statutory/authority given by Congress tc an-
other agency/and that the evidence\so acquired
would be inadmissible. “In reading Sofb-Solo, it is
apparent ihttf the Ninth Circuit felt Miat a very
important poCjcy would be served by the \pplicalion
of the exclusionary rule to a search concluded by
an officer without statutory authority to Vo so: it
would deter individual officers from ignoring the
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delegations of autl
Congress.” (3arZz2119)

ainstakingly created by

Prior Testimony Usable

rPOTENTIAL-WITNESS’ PSYCHOLOGICAL-*
'PROBLEMS MADE HER "“UNAVAILABLE”

Testifying in court, which can be an unpleasant

frighipnino nrde*al for many witnesses, can pre-
sent serious risk of psychological harm to some.
Such witnesses can be considered “unavailable.”
just as if they could not be located, the D.C. Court
of Appeals holds. If other conditions are met, the
prior testimony of such a witness may be admitted
at trial, thus sparing the witness the need to appear
personally. (Warren v. U.S., 10/9/81)

The defendant in this case was convicted of rape
in 1973, but the conviction was later reversed. One
of the alleged victims was excused from testifying
at the retrial on the basis of psychiatrists’ state-
ments that a court appearance could lead »0 perma-
nent psychological injury. Instead, the transcript of
her testimony from the first trial was repeated to
the second jury.

Observing that the issue is one of common law in
this jurisdiction, the court notes that Only two cases
have expressly sanctioned findings'of unavailability
under similar circumstances. People v. Gomez, 103
CalRptr 80 (CalApp 1972); People v. Lombardi,
;332 NYS2d 749 (AppDiv 1972), afTd 303 NE2d
705 (1973). As in the instant case, both Gomez and
Lombardi involved rape victims whose precarious
mental conditions might have been aggravated by
the ordeal of testifying. These cases are instructive,
the court notes, as arc Fed.R.Ev. 804(a)(4) and the
corresponding IJniform Rule of Evidence, both of
which allow findings of unavailability on the basis
of existing mental illness or infirmity.

Defining "unavailability”™ to include mental con-
ditions such as this witness’ is a reasonable con-
struction of the comtnon-law rule, the court says.
"'Vc¢ do not intend to sanction a new category of
medical unavailability in all cases where witnesses
are likely to sulfer adverse emotional and psycho-
logical effects as a result of tcstfying against their
assailants. But in.the extreme; circumstances.pre-
sented here, ,wc agree that the grave risks to the
witness’ psychological health justify excusing her
mive in-courl testimony.” The courr identifies The
following factors as relevant: “ (1) the probability_of
psychological injury as a result of testifying, (2) the
degree of anticipated injury, (3) the expected dura-
tion of the injury, and (4) whether the expected
psychological injury is substantially greater than
the reaction of the average victim of a rape, kidnap-
ping or terrorist act.” (Page 2113)

20 CrL 1023



sentencing judge." limiting the sentences to a maximum of two
years' imprisonment for rfamm and a maximum of six months
for the others. The record indicates, however, that in the
prosecutor's zeal to convict the leaders of the conspiracy, he
ma;. have misicd at least one defendant into believing that the
juda: had alrcad\agrreri to follow these senleqding recommen-
dations.

When the first Vjefendant was brought before the court for
sentencing, the triaJyudge staled that hehad/iot been informed
cf the modified plcalagreement and would *ot be bound by it.
The government therxmoved to dismiss the/ndicimenis against
all the defendants unaer Rule 48(a). The aistrict judge denied
the motion, refused tcxlet the defendants withdraw their pleas,
and sentenced them la terms of imprisonment.

Rule 48(a) states that a federal prosecmor "may by leave of
court file a dismissal of an indictment * 7 * and the prosecution
shall thereupon terminals.”

[Texrj O f determination of the mining of the "leave of
court” requirement is essqiti ' t& he nropcr disposition of this
appeal. In deciding in wha\ tp.'arior.s /hat leave can be denied,
we must balance the wurn.” uliontl duty of government
prosecutors, as members ofihe Executive Branch, to “take care
that the la' - fare] faithfull) cxccutcA” with the constitutional
powers of u. federal courts® most particularly the sentencing
power of trial judges.

W e hold that the “leave oftourt’/ requirement of Rule 48(a)
is primarily intended to nrotcrt the defendant against
prosecutorial harassment. Tht district court may not deny a
government motion to dismissla prosecution, consented to by
the defendant, except in thosk extraordinary cases where it
appears the prosecutor is motilalLd by considerations clearly
contrary to the manifest publiclijlterest. [End Text]

See U.S. v, Cowan. In RinalaJ v. U.S.. the Supreme Court
held that if the prosecutor's motittn to dismiss was not "tainted
with impropriety,"” and was not (‘motivated by considerations
** * ‘clearly contrary to manifest public interest,” ”’ the trial
court could not properly deny tfic prosecutor's motion.

[7>.xr] We continue to hold flist even when the dcicndant
consents to the motion to dismils.ohe trial court, in extremely
limited circumstances in extruoijoinliry cases, may drey the mo-
tion when the prosecutor’s actions clearly indicate 3 “betrayal
of the public interest.” U.S. v, towIm, 524 F.id at 514. As the
Supreme Court indicated in Rinaldi the trial judge must look
to the motivation of the prosecutor at the time of the decisionto
dismiss. « m* Unless the court finds that the prosecutor is clear-
ly motivated by considerations other than his assessment of the
public interest, it must grant/the mcllion to dismiss.

Jr. this case, we find no cLidcncelthat the prosecutor was
motivated by any considerations othtr than his evaluation of
the public interest. The appallants wire the principal govern-
ment informants and witnesses in the prc ecut'ons of the
leaders of a large drug-smucLling conspiracy.\ = mice they
pros ided to the Government/greatly exceeded thai xpeclcd, or
required, by ihe initial plea-mrgaininrlagrecmecnt. \s a result
of their cooperation, the s of a lealt two of the appellants
were threatened and the pro ccutor expressed considerable con-
cerr. for the appellants' safe y in prison.Ifhc prosecutor also in-
dicatrd that the continued ooperation if the appellants would
be cded in the prosecu ion of additional leaders of the
drug-smuggling conspiracy

When it became clear to lhe United States Attorney that he
could not assure the upicllants that! they would receive
favorable sentences, he ct ncludcd, after ”re-evaluat[ingj the
magnitude of the inform :ion [given hi the appellants] and
following actions by unknt wn persons which created concerns
for the safety of the witne ses,” that Ihelpublic interest would
best be served by riismi sing the indiLtmcnts against the
appellants. It must be eii ahasi/cd that mhis is not a case in
which the prosecutor ent red into any lagreement with the
appellants to dismiss the ¢ argcs if the juligc did not abide by
the sentencing agreement o presented tncljudgc with the alter-
native of cither going alonj with the sentencing agreement or
the f -oseculor would dismisithc charges, nothing to that effect
has been said or implied. Instead, this is a case in which the
Government, in consideration of the appellants' extraordinary
past cooperation, and in oNjer to assure their continued
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cooperati6n, to.protect their lives and to set a positive example
for others who may decide to cooperate, dccipei) that it would
best serve tnt public interest to dismiss the i*cictments against
the appellantk Neither this court on app c/ nor the triafcourl
may properly heassess the prosecutor’s evaluation of the public
interest. As lon\ as it is not apparent mat thL prosecutor was
motivated by considerations clearly cgmtrary to the public in-
terest, his motioirymust be granted, Y* «

The district court appears to havo/placed the ourdcn on the
prosecutor to show that dismissal i/self would be in the public
interest. The lancuagV of this cousin Cow an and the Supreme
Court in Rinaldi males it clea/ that the motion should be
granted unless the trial court mas an affirmative reason to
believe that the dismrSsal motion was motivated by con-
siderations contrary to the pu/lic interest. As the district judge
acknowledged, the prosec\lo/is the first and presumptively the
best judge of where the public interest lies. The trial judge can-
not merely substitute his judgment for that of the prosecutor.

Wc also disagree wiih/\e district judge's notion that the
public interest can never ik served by dismissing an indictment
because of the defendants’ plist cooperation. The decision to
dismiss may be the prosecutor's way of letting future con-
spiracy defendants kneyw of the possible advantages of coopera-
tion with the Government. It nlay very well be crucial to the
prosecutor’s credibility in future cases involving informants
or defendants who/testify in roiurn for lenient treatment.
Moreover, as we have explained\above, the prosecutor was
motivated not only/by a desire to rVward past cooperation but
also by the need ip assure the appallants future cooperation
and to protect ihmr lives. [End TexY

We need not rtyich the issue of whether the judge should have
permitted the defendants to withdraw their guilty pleas. —
Ainsworth, J. | \

Concurrence:lll would be intolcrableVo grar.t the prosecutor
practical powerAo bargain away the trialtourt’s sentencing dis-
cretion in advance, and | recognize !ba\ we come peri'ously
close to doing/so in the very broad dismissal power that wc
recognize for t/ie prosecutor. Any calculated or prcmediated ef-
fort by the ngosccutor to usurp the court’s power must be
brought to ntvhirp. Since | see neither evidence nor finding of
such an effort here, howevt-, | concur, —pee. J.

Dissent: The district judge expressly fount) that the govern-
ment's motion to dismiss lhe indictments wks “nothing more
than a cam/uflagca attempt to limit the 'sentencing author-
ity rescrvccy to the judge. " This finding i:\ fully supported
by the record. The prosecutor moved to disxniss because he
disagreed fith the sentences that he anticibated the judge
would disj ense. In federal courts, the determination of the
length of a defendant’s sentence is a function rcArved to the dis-
trict judge Thercfore, a dismissal motion inspired bv the dis-
tricl judge s refusal to assess the sentence recommended bv the
prosccutii n is clearly contrary to manifest public interest and
may be d nied to protect the sentencing author ty reserved to
the judge.

Thejud zc, however, should have allowed But! r, Evans, 3nd
Washing: m to withdraw their guiltv pleas. The e three relied
on the pr< setuto's statement that the judge hat agreed to the
recommenped s ntencc. Although the record doc not so clearly
demonstrate ih a the two other defendants relic on this state-
men., the Yiistrict court should reconsider their motions to
withdraw, I\ is unclear whether, in denying the/notions the first
lime, ihe \idgc considered our liberal interpretation of
Fed.R.Crim.JT 32(d) in U.S. v. Presley, 478/2d 163 (1973). —
Rcayley, GarzN”Politz, and Sam D”"ioJ”"son, JJ.

(U.S. * Hamm; CT"'tf“«iu”r--UTuiX’(en hanc), 10/19/81)

r~ MENTAL STATE MADE WITNESS UNAVAILABLE

SO HER PRIOR TESTIMONY COULD BE USED

But rape defendant's second trial war flowed
bv disclosure ofprcstnlence teport. » 120.20
» 300.120

t Prior testimony of an alleged rape victim was properly
admitted at the retrial of her assailant, the T .-tricl of
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Columbia Court of Appeals bolds, under the com-
mon-law ruie pertaining to "unavailable" witnesses. The
victim was jendcred ""unavailable™ for the second trial by
her precarious mental condition, which made it
dangerous for her to testify.

Only a few cases sanctioning this type of unavailability
ha'T been decided. However, the court considers those
decisions sound and calls the trial court’s action in this
case '"a reasonable construction of the witness un-
availability rule.” While not just any “adverse emotional
or psychological effects” will excuse a witness from
testifying, the expert testimony here showed that the risk:
faced by this witness were grave.

Nonetheless tiic ucicmiam s inai was namperea oy
other errors that rcquiie reversal. In particular, the court
stresses a violation of the local counterpart of
~ed.R.Crim.P. 32, which forbids disclosure of the
presenlence report in advance of the verdict of guilt.
Following the defendant’s conviction at his first trial, he
admitted to a probation officer that he had had sexual
relations with two of the complainants; these admissions,
contained in the presentence report, were read to the jury
at the second trial. This amounted io a clear violation of
the rule, the court says, and the error was extremely pre-
judicial. (Warren v. U.S., 10/9/81)

Digest of Opinion: Upon retrial before a jury after a prior
reversal by this court, Davis v. U.S., 367 A2d 1254 (1976),
dcrehdant Wanen was convicted ol' kidnapping whlb armed,
rape while armed, and other offenses. Prior to the second trial,
the motions judge ruled admissible the prior testimony of
Marilyn Reed, one of the complainants, on the ground that she
w'as “psychologically unavailable.”” Her testimony was
.presented by having a secretary from the U.S. Attorney's office
play the complainant's role. The prosecutor read the questions
asked at the first trial and the secretary responded by reading
Reed's answers. ~’

The prosecutor’s principal argument at trial was the incon-
sistency between Warren’s denial at the first trial of any
knowledge of the complaining witnesses and his admission, in a
presenlence report, to sexual relations with two of the women,
whom he alleged consented to those relations. In his defense,
Warren argued only the likelihood of misidentificntion.

Warren arcues thai Reed was not "unavailable” within the
meaning ofthe common law of hisjurisdiction pertaining to ad-
mission of prior recorded testimony. See Henson v. U.S., 399
A2d 16, 19 (DC 1979). He argues first that admissibility of her
testimony is governed by D.C. Code 814.303. However, that
provision treats only the admissibility of former testimony of
parties, not of former non-pariy witnesses.

He also argues that even under a common-law test, the in-
troduction o f the testimony was improper. While we arc not
bound by any statutory limitations, constitutional limitations
hare been set in Ohio v. Roberts, 448 U.S. 56, 27 CrL 3234
(1980). The constitutional question appears to be at what point,
if any, it is < mngcr reasonable to require the government to
produce wit! ses at the risk of their psychological health. We
need not resolve this question here, but pose it to underscore the
inherent flexibility °nd ambiguity of the constitutional stanuard
and to set the outer boundaries of our task of common-law in-
terpretation.

Professor McCormick lists nine r .ionized categories of
witness unavailability but adds that ”ji]n principle probably
anything which constitutes unavailabilty in fact ought to be
considered adequate.’ Tvidcncc, §253, at 609-12 (1972). To our
knowledge, the type ol witness unavailability in issue here has
been expressly sanctioned in only two cases, both of which in-
terpreted the "meaning of medical unavailability under codified
rules of evidence. People v. Gomez, 103 CalP.ntr 80 (CalApp
1972); People v. Lombardi, 33? NYS2d 749 (AppDiv 1972),
affd 303 N£2d '05 (1973). In both cases the prior testimony of
rape victims was admitted.

30 CrL 2114
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The trial judge’s .reference to these interpretations of out-
of-state statutes w-as z proper means of obtaining guidance in
formulating our common law. It is also useful to note
Fed.R.Ev. 804(a)(4)' and the corresponding Uniform Rule of
Evidence, which provide that a declarant is unavailable if he “is
unable to be present oi to testify at the hearing because of
death, or then existing physical it mental illness or infirmity."
The mcntai intirmitv part of this definition was applied in U.S
v. Benfield. 593 F2d"815.25 CrL 2026 (CA8 1979). There a psy-
chiatrist’s testimony led the lower court to allow the witness to
testify at ,» videotaped deposition a\ which defendant’s counsel
but not delendant would be present. The appellate court did not
object to the finding of unavailability,, but reversed on the basis
of reliability. _ _

[Texid'In ruling as he did. ChiefJudge Green cautiously ex-
tended the traditinnpl «r v.-fti'T" tthavailability to iu-
dude psychological unavailability o f lhe. type demonstrated in*-
the case ofjMarilyn Reed, butto exclude"the lesser degree of
psychological infirmity demomstrtaed by Linda Jenkins. After
evaluating the testimony "of two psychiatrists, one of whom hr.
personally appointed to obtain an independent, second opinion,
he excused Reed from testifying because the experts agreed that
she “would undergo far greater mental anguish thanriormally-
accompanies court appearances of the; victims of rapes (and
presumably'other such crimes as "kidnapping, terrorism, and
hijacking) and that her appearance in court.. . would be likely
to lead to severe psychosis, even possible suicide," [End Text]

The evidence supports this finding. Dr. Yoehelson testified
that Reed suffered from a severe mixed psycl oneurosis with
particular emphasis on depressive mood, phobic reaction and
anxiety. He found that the depth of her depression had reached
suicidal levels and that sucidal tendcncicr v.cre sti)’present. The
trauma of another court appearance, he said, would most likely
shatter her fragile adaptation to society, possibly le. ding to per-
manent psychological injury. The court also appointed an in-
dependent psychiatrist who substantially agreed with Dr.
Yochclson’s assessment of the severity of the injury vhat would
befall Reed were she forced to relive the events of her rape
through another court appearance.

|7cas; The ruling below was not only supported bv the
evidence, but was also a reasonable construction of the witness
unavailability ruin. "Yevlo not intend to sanction a new caieBory
of medical unava.lability in all case: where witnesses are likely
to suffer adverse emotional or psychological effects as a result
of testifying against their assailants. But in the extreme cir-
cumstances presented here, v.e agree that the grave risks to the
witness’ psychological health justify excusing her live in-court
testimony. The expert testimony relating To Reed's mental
health established mat there was both a high likelihood of tv:m-
porary psychological injury, perhaps even psychosis, and a
possibility of permanent psychological injury, We also arc per-
suaded of the correctness of the trial court's ruling because of
the experts’ agreement on the comparativ e severity of this vic-
tim's probable reaction to testifying again. * « m (WJe think
that the following matters arc rcievani to ihe question of psy.
chological unavailability: (1) the probability of psychological
injury as a result of testifying, (2) the degree or anticipated in-
jury, (3) the expected duration of the injury, and (4) whether the
expected psychological injury is substantially greater than Ihe
reaction of the average victim of a rape, kidnapping or terrorist
act, Just as in the case of physical infirmity, it is difficult to
state the precise quantum of evidence required to meet the stan-
dard of unavailability. The factors should be weighed in the
context of each other, as well as in the context of the nature of
the crime and the pre-existing psychological history of the
witness.) |End Text]

Warren also complains of the fact that the jury was permitted
to hear statements made b\ him to a probation officer. The
statements were contained in a presenlence report prepared
afier the first trial and essentially read to the jury by the proba-
tion officer,

|Tc.r/] Superior Ct. Cr. R. 32(b)(1) states in relevant part,
that a presentence report "shall net be submitted to the court or
its contents disclosed to anyone unless the defendant has plead-
ed guilty, or nolo contendere, or has been fojr.d guiltv .. Our
reversal of appellant's conv ictions from the first"iriil'cffieclively
meant that he had not yet been found guilty at the time Officer

11-11-81
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Swepson gave his testimony before the jury at the second trial.
Resort to the presenter.ee .report was therefore impermissible
unde- Rule 32(b)(1), a restriction which evidently was not con-
sidered by the trial court. [End Text]

In Gregg v. U.S., 394 U.S.4S9 (1969). which interpreted our
rule’s federal counterpart, the Court said it was clear that the
presentencc report "must not. under any circumstances, be
'submitted to the court's before the defendant pleads guilty or is
convicted. Submission of the report to the court before that
point constitutes an error of the clearest kind."

[7e.tr] In appellant's case, "error of the clearest kind” has
been committed. Statements by appellant in the presentence
report were not only heard by the trial judge, but also by the
jury. The fact that the report was prepared alter the jury’s ver-
dict in the first trial is of no import, since that verdict was
nullific] zz to nppc!lcrit. The report contolood information
elicited from the appellant concerning the same case for which
he was later separately retried. The very nature of a presentence
report is directly in conflict with the adversary nature of a trial.
Information, quite often prejudicial, is obtained and used in
making discretionary decisions about sentencing. The reports
are informal documents, Information in them can be based on
hearsay or pertain to separate matters having no relation to the
crime with which defendant has been charged. Counsel is not
present during the interview upon which the report is based. It
would be the essence of unfairness to use such information as
evidence against the appellant.

The purpose of the sentencing report is to aid in the senten-
cing process. "The primary objective of the presentence report
is to focus light on the character and personality of the defen-
dant and to discover those factors that underlie commission of
the offense and defendant’s conduct in general." Note,
Presentencc Reports, 53 GEO. LJ. 451, 455-56 (1970). This in-
formation is essential in making a discretionary decision of
sentencing. Allowance of this information as evidence of defen-
dant’s guilt would have a chilling effect on the interview.

The evidentiary error committed with respect to allowance of
Probation Officer Swepson's testimony must be characterized
as highly prejudicial since the sole defense at trial was the un-
reliability of the complainant's identifications and, implicitly,
the lack of connection between appellant and the crimes. The
probation ripurt testimony directly conflicted with this theory
since it contained admissions by the defendant directly im-
plicating him in two of the offenses. Swepson’s testimony effec-
tively removed the issue of identification from t;ie case and left
appellant with no credible theory of defense, unless jury could
be convinced that appellant's statements to the probation of-
ficer were fabricated in hopes of a lenient sentence. This latter
theory was unsuccessfully argued to the jury by defense counsel
in closing. [End Text]

[In a section of the opinion not divested herein, the court also
finds error in the admission of prior consistent hcaisay
statements. —ed.]

The cumulative impact of the errors noted in this case sub-
stantially influenced tne jury's verdict. Accordingly, a new trial
is necessary . —Kelly, J.

(Warren r. U.S.: DC CtApp, 10/9/81)

ERRORS IN ISHOOSINGf GEORGIA FEDERAL
GRAND JU?HES HEI/D INSUBSTANTIAL

Statutory violatibgs iJtcovered by defendants
are not serious enotfeh to require dismissal
»50.10

Over a period of seyfcral ye3yq. selection of federal
grand juries in the Nortncrn Distric™of Georgia failed to
comply with the Jury Selection and Service Act, 28 USC
1861 ct scq., the former U.S. Court ofSAppcais for the
Fifth Circuit savs. However, the court gogs r to hold
that none of the violations was “substantial i that a
district court therefore erred in dismissing a notnber of
indictments earlier /his year. Sec U.S. v. Northsidc Real-

oou-mi.ai/s00so

ty Associates, Inc., 510 FSupp 668 [reported sub nom.
U.S. vAAlexander, 29 CrL 2202], The district court’s key
error was to confuse the “random selectjron” required by
the A ct\ith "statistical randomness.’

RatheAthan select the "starting number™ from a drum
filled with cards, as she was required to/do by the district's
Local Plamfor implementing the Act, /he jury clerk chose
numbers from her head or by fiippiag pages of a book.
These methods produced starting nipibers that were not
“random™ in a statistical sense.

Rut the lebislative history of tht Act - xplicitly states
that a jury selection system is sufficiently "random™ if t
prevents impermissible dlscrijoiinaticn against in-
dividuals or groups, the court nbinrs out. No such dis-
crimination his been shown her/, and there is almost no
possibility of gsir.g the clerk’s system for discriminatory
purposes. With similar reasoning, the court declares that
the clerk’s failure to post public notices concerning the
selection of thn starting nunpcrs was not a substantial

violation of the\Act.
Because of misinterpretations of ihe Local Plan, the

clerk and her asAstants erroneously excused, exempted,
or disqualified about 500 persons, out of the some 30,000
qualified jurors. Tnis number was insignificant in a quan-
titative sense, the gpurt says; moreover, the errors did not
introduce forbidden subjectivity into the selection
process. For the same reasons, the court finds no sub-
stantial violation ofithe Act in the erroneous granting of
some 200 permanent ex/usals from jury service (U.S. v.
Bearden, 10/19/81))

Digest of Opinion: th'c government appeals from the dis-
missal of five of the indictments: those charging antitrust
violations by the “real eitate" and "garbage case" defendants,
and three charging indiNidual defendants with various federal
crimes.

Thc Act seeks to enstirt that potential grand and petitjurors
arc selected at randonl ffom a representative cross section of
the community and that til qualified citizens have the oppor-
tunily to be considc/ed lor service. It prescribes a general
procedural scheme bi/t provides that the details arc to be work-
ed ou* m the Local /Plan adopted by each district. The Plan
adop iy the Nortl/ern District of Georgia uses voter registra-
tion l.us to create ii master wheel computer tape. Qualified
wheels are created/for cacti of the district's four divisions,
questionnaires for/this punose are mailed out and, when
reiurncd, arc screelicd by th: clerk’s office.

To select a pan/l, an "inc einent” or "quotient” number is
calculated by divdling the nimbcr of qualified jurors by the
number needed. Tiie clerk the I selects a “starting number”; the
first juror sclecteu is the one i hose plate on the qualified wheel
corresponds to the starting nimbcr. Thereafter the computer
selects each qualified juror w osc position falls one increment
number farther uown the list. 1 hose selected have an opportuni-
ty to seek excu/al on the has s of harship or inconvenience.

The Act’s timeliness rcquir:ment, ®867(a), requires that a
motion to dismiss, plus a swern affidavit, be filea before voir
dire begins, or within seven da s after the defendant discovered
or could hav* discovered, b the exercise of diligence, the
grounds for tne motion, wT 'cl ever is earlier. This requirement
is to be slric/ly construed. The real estate defendants’ challenges
to the select/on of the starting number and the failure to post
notices do not appear to have been timely filed. A timely mo-
tion they Hied did assert that tl ere were not enough cards in the
drum; but/his is not sufficient to cause the violations they un-
covered layer to relate back to the original motion. Nor does it
a;.pcar th/t they exercised dilij ence in investigating and inquir-
ing abouj the selection of star mg numbers and the posting of
notices. JHowever, it may be that they were misled or that infor-

30 ~rL 211b



Later Case Service

ily, but placed certificate made out to plaintiff
in compartment to which only he had acce”,
there was insufficient evidence of donative
intent and no inter vivos gift had taken place.
Chase v Blackstone Distributing Co. (RI) 294
A2d 392.

[b] Delivery to third person in donee’s
behalf.

While generally, delivery to donor’s agent is
not deemed absolute 6ince he holds property
for donor subject to recall, it is otherwise
where delivery is to third person as agent or
trustee for benefit of donee, as where donor
caused stock to be sent to issuing company for
transfer on its records to stockholder’s son,
since stockholder did not intend to retain title
in himself nor cause stock to be held subject
to his right of recall and he must be deemed
to have constituted company agent or trustee
for son’s benefit. Kintzingor v Millin (lowa)
117 NwW2d G8 (citing annotation).

§8. Formnl instrument of gift, genernlly,
p, 1421.

[b] Other formal instruments. n

Requirements of gift causa mortis were met
where decedents asked justice of the pence to
arrange for donee to have automobile and the
executed assignment thereof in presence of
justice, although decedent did not put donee’s
name on assignment. Re Ream’ Estate, 413
Pn 489, 198 A2d 556.

89. Inform al instrument, p. 1422.

Donor's delivery of deposit certificates to
donee's son was sufficient delivery to consti-
tute gift causa mortis where accompanied by
instructions that donor wanted donee to have
funds Icoresented by certificates. Atkins v
Parker, 7 NC App 4-16. 173 SE2d 38.

See Re Ream’ Es.’ate, 413 Pn 489, 198 A2d
556, supra 8 8(b).

tatter requesting transfer of decedent's
bank account if she should orcdcecase her
sister gave no delivery of possession but was
testamentary in character and not a valid gift
causa mortis. Graco v Klein (W Vu) 147 SK2d
288.

48 ALR2d 1436-1455

exclusion of public criminnl

trial.

during

New section* nntl subsections ndilfd:

j 13. Information justifiably withheld

wihii public -lonmin.

48 ALR2d 1436-1455

8§9.3. Reprisal for violation of trial judge's
guidelines.

8 1. Introduction, p. 1437.

Broadcasting, recording, or photographing
court proceedings. 100 ALR2d 1404.

Right of person accused of crime to exclude
public from preliminary hearing or examina-
tion. 31 ALR3d 816.

Validity and construction of state court's
pretrial order precluding publicity or com-
ment about pending case by counsel, parties,
oi witnesses. 33 ALR3d 1041.

Validity and construction of constitution or
statute authorizing exclusion of public in sex
offense cases. 39 ALR3d 852.

Right of accused to have press or other
media representatives excluded from criminal
trial. 49 ALIt3d 1007.

Propriety of exclusion of pre-s or other
media representatives from civil trial. 79
ALR3d 401.

Right of press, in criminal proceeding, to
have nccess to exhibits, trnnscripts, testimony,
and communications not admitted in evidence
or made part of public record, 39 ALR Fed
871.

1 Am Jur Trials 303, Controlling Trinl Pub-
licity.

For ense dealing with exclusion of all per-
sons at time of preliminary hearing, see Mc-
Gonngill v Superior Court of Snn Diego
County, 214 Cul App 2d 192, 29 Cnl Rptr 485.

Petitioner's coitention that he was deuod
public trinl based on fact that there were no
spectators in courtroom (luring trial cannot he
sustained whore there wns no evidence that
public wns in nny way barred. Henderson v
Maxwell, 176 Ohio St 187, 27 Ohio Ops 2d 59,
198 NE2d 456.

82. General rules, p. 1437.
[n] Right to public trinl and permissible

extent of curtailment thereof, as to
accused.
Although exclusion of defendant's infant

daughter wns not violation of right to public-
trial, exclusion of any portion of pchlic, par-
ticularly member of'dnfend.mt’a family, with-
out just cause is improper. 1).S. v Garland
(CA2 MY) 364 F2d 487 (exclusion held nonpre-
judicial), cert den 385 US 978, 17 I. Ed 2d
440, 87 S Ct 521.

Court would not hold that defendant bail
been denied public trial where judge, after
motion by defendant, staled lit tt persona who
were not witnesses, members of jury. > oii-
ceis ol uiui't. "me gaiag 1.*ve to
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where court reporter'3 transcript had no nota-
tion that any onlookers left courtroom, and
there no showing that public construed
language used by judge as requiring tnem w
leave or that public d’d leave. W<i?hburn v
State (Ala App) 150 So 2d 398.

Trial court could exercise its jurisdiction
and limit number of spectators ut rape prose-
cution trial in response to request of defen-
dant, but fact that court did not give defen-
dant secret trial as he requested violated no
recognized right of defendant. State v White,
97 Ariz 196. 398 P2d 903.

A report recommending the adoption of a
rule permitting taking of photographs or
broadcasting by radio or television from court-
room, in discretion of trial judge, with the
proviso that no witness or juror in attendance
under subpoena or order of court should be
photographed or have testimony broadcast
over express objection, and also requiring that
permission so photograph or broadcast be first
obtained from trial judge, wus approved and
adopted. Re Hearings Cor.cerning Canon 35
(Cod) 296 P2d 465.

Fight to public trial, whether guaranteed
by constitution or statute, in substantial, and
provisions arc mandatory. State v Schmit
(Minn) 139 NW2d 800 (citing annotation).

(@1 Right to public triul and permissible
extent of curtailment thereof, as to
public generally.

Press and public generally have right of
udmission to courts-martial, ut leust whore no
Issue of national security is involved. U.S. v
Drown, 7 USCMA 251,22 CMR 41.

Right is that of accused and not of general
public. Geise v U.S, (CAl) Alaska) 265 F2d
659, supra, §4,

Guilty plea must bo mudo in public; consti-
tution forbids exclusion of public from trial,
except in cases of rape or assault to rape, and
every presumption is indulged that trial was
had in open court. Woodard v State (Ala) 171
So 2d 462.

Trial court erred in excluding press and
public from voir dire examination of jurors
based on request made by defense counsel to
uvoid adverse publicity for defendant; it
woual require unusual circumstances for
right oi public to ascertain whether ollicinls
wore properly currying out duties in responsi-
bly and capably administering justice to be
held subordinate to contention of a defendant
that lie would be prejudiced by public trial.
Commercial Printing Co. v Lee (1977, Ark)
553 Swad 270.

See Oxnard Publishing Co. v Superior Court
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of Ventura County (CaJ App) 68 Ced Rptr 83,
infra 83, hear gr by sup ct, app dismd.

Trial courts ere vested with narrow discre-
tion to clooc limited phases of criminal trial
to public, and trial court’s ruling that it could
not constitutionally exclude press was techni-
cally incorrect, but court's refusal to exercise
its discretion was not prejudicial. People v
Conley, 268 Cal App 2d —, 73 Cal Rptr 673.

In proceeding involving motion to suppress
evidence in criminal case, trial judge erred in
failing to exercise discretion by denying de-
fense request that court place several news
reporters under oath as witnesses in case,
without slightest showing that individuals in-
volved where likely to be witnesses in pro-
ceedings, and exclude them from courtroom
under rule authorizing sequestration of wit-
nesses. Gore Newspapers Co. v Reasheck
(1978, Fla App D4) 363 So 2d 609.

[d] Application of Sixth and Fourteenth
Amendments.

A much publicized financier tried before u
state court in criminnl proceedings of great
notoriety wns denied due process of law by
televising und broadcasting of such proceed-
ings over his objection. The purpose of Sixth
Amendment's requirement of public trial is to
guaruntee that accused w>li be fairly dealt
with and not unjustly condemned, and though
maximum freedom must be allowed the press
in carrying out its important function in a
democratic society of informing the public, its
exercise must necessarily be subject to main-
tenance of nbsolute fairness in judicial proc-
ess. Estes v Texas, 381 US 532, 14 L Ed 2d
543,86 S Ct 1628.

It violates the Sixth Amendment for federal
courts to allow criminnl trials to bo televised
to public at large. To Hutisfy constitutional
requirement that trials be public it is not
necessary to provide facilities Inrgo enough
for ah who might liko to attend particular
triul, oi to permit observers to act as they
please in courtroom. Estes v Toxna, 381 US
532, 14 L Ed 2d 543, 85 S Ct 1628 (separate
opinion of 3 justices),

A hearing which is held as part of u trial
and after thi' jury has been sequestered falls
within tho c>nstitutional guaranty and must
be conducted us u public trial. U. S. ex rel,
Dennett v fiundlo (CA3 Pa) 419 F2d 599.

Exclusion of public from courtroom during
portion of contempt proceeding against recal-
citrant grand jury witness did not violate his
Sixth Amendment right to public trial. Re Di
Bella (CA2 NY) 518 F2d 955.

See United States ox nil. Smallwood v La
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Valle (DC NY) 377 F Supp 1148 (citing anno-
tation), infra 85. anti without op tCA2 NY)
508 F2d 837, cert den 421 US 920, 43 L Ed 2d
788, 95S a 1586.

Exclusion of all but near relatives of the
parties, the press, and court officials during
rape prosecution, was denial of constitutional
right to public trial. Thompson v People
(Colo) 399 P2d 776.

Scope of constitutional term "public trial”
does not encompass conference between court
and counsel in chambers respecting argu-
ments and ruling on motion for acquittal.
State v Pullen (Me) 266 A2d 222.

Exclusion of individual who resembled de-
fendant during testimony of witnesses making
in-court identification of defendant did not
violate defendnnt'6 right to public trial under
Sixth  Amendment. Young v State (1977,
Miss) 352 So 2d 815.

See Price v State (Tex Crim) 496 S\vV2d 103,
infra 88 (citing annotation).

See Jones v Peyton, 208 Va 378, 158 SE2d
179, infra §9 (citing annotation).

83. In general, p. 1442.

Public was properly excluded from that
portion of contempt proceeding which in-
volved reading of grand jury record, and
where no objection was made to failure to
reopen proceedings thereafter, right to public
trial wus waived and summary conviction of
contempt in presence of coun wwts proper.
Levine v U.S. 362 US 610, 4 L Ed 2d 989, 80
S Ct 1038, reh den 363 US 858, 4 1, Ed 2d
1739, 80 S Ct 1605.

In proceeding by manufacturer to enjoin
corporation from disclosing lrude secrets dur-
ing criminal contempt proceeding aris.ng out
of corporation's alleged violation of prior con-
sent decree in antitrust case, trial judge could
properly impose limited in aimor/i procedures
for taking of testimony relating (o trade se-
crets, without violuting corporation’s right to
public trial, ifjudge should find that manufac-
turer were likely to suffer irreparable injury
and that protection of its secrets could be
uchieved with minimal disruption of criminal
proceedings. Stamienrbon, N.V. v American
Cyunnmid Co. (CA2 NY) 506 F2d 532,

See U.S. ex rel. Uruno v llerold (DC NY)
271 F Supp 491. infra §8.

Order excluding general public from m|>o
trial but allowing defendant, counsel, officers,
members of press, bur, defendant's pastor and
members of his family to remain, was proper
in view of constitutional provision authorizing
exclusion of all persons not necessary to ron-

duct of trial. Reeves v State, 264 Ala 476, 88
So 2d 561, cert gr 352 US 966, 1 L Ed 20 321,
77 S Ct 373.

No denial of right of public trial resulted in
prosecution for assault of peace officer since
court had discretion to permit prosecution to
subpoena most of one defendant's family and
then have them excluded under rule of se-
questration. Hill v State (Ala App) 339 So 2d
601, cert den (Ala) 339 So 2d 610.

Defendant charged with homicide was not
entitled to have reporters excluded from pre-
liminary hearing on claim that their presence
would result in harmful and prejudicial pub-
licity which would endanger his right to fair
trial, where he did not claim that evidence
which would be inadmissible at trial would be
introduced at hearing. Phoenix Newspapers,
Inc. vJennings 10/.j*iz 557, 490 ?2d 563.

Trial court has discretion to close portions
of trial to public, even without consent of
accused, when there is good cause based upon
justice or protection of parties. People v Cash,
52 Cal 2d 841, 345 P2d 462.

Exclusion of public at trial is discretionary
with trial court. Pcopie-v King. 199 Cal App
2d 333, 18 Cal Rptr 624 (robbery prosecution).

Where murder trial did not fall within any
statutory exceptions to requirement of public
trial nor within any of usual common-luw
exceptions nor within those exceptions recog-
nized under state case law, and absent show-
ing of extraordinary circumstances that might
create necessity for cosed proceedings, such
as record containing racial, religious, civil
rignU, or sexual overtones, neither refusal of
defendant's girl friend lo testify ngninBt him
nor question of validity of conduct of lineup
and whether witnesses present at lineup
should be permitted to testify were subjects
likely to generate prejudice against defendant
such as to justify sacrifice of public trial.
Oxnard Publishing Co. v Superior Court of
Ventura County (Cnl Appi 68 Cal Rptr 83,
hear gr by Sup Ct, app dismd.

Defendant could not complain of exclusion
of certain friends and relntivus from court-
room, where defendant had requested that
state’s witnesses bo excluded, since trial court
was merely muking order evenhnnded by ap-
plying it lo both sides. State v Dillon, 93
Idaho 698, 471 P2d 553, cert den 401 US 942,
28 L Ed 2d 223, 91 S Ct 947.

Bailiffs exclusion of two local attorneys
from courtroom during voir dire did not rise
to level of constitutional violation where ex-
clusion wus inadvertent, resulting from mis-
understanding between judge and sheriffs
department concerning searching of s”cvia-
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tors fur weapons, and where record did not
indicate tha“ anyone other than two attorneys
were excluded from proceedings. York v State
(1978, Ind App) 380 NE2d 1255.

Refusal by trial judge to prohibit children
of deceased from being present in court room
durir.g closing arguments and instructions in
murder trial was not error where prejudicial
effect of their presence in court room was not
shown to outweigh their right to be in attend-
ance at trial. State v Tovlor (La) 336 So 2d
855.

Order excluding all spectators except mem-
bers of bar and press, over defendant's objec-
tion, on sole ground of obscene nature of
offense charged and anticipated testimony,
exceeded court's power and was violation of
defendant's right to public trial guaranteed
by state constitution. State v Schmit (Minn)
139 N\V2d 800 (citing annotation).

Trial court should permit hearing of mo-
tions for ball and severance in chambers
where defentanls would be more protected
from prejudice due to publicity. State v Jack-
son. 43 NJ 148, 203 A2d 1.

No abuse of discretion lay in court’s refusal
to permit private hearing on assault charge.
State v Velasquez, 76 NM -19, 412 P2d 4

Even though two spectators were wrong-
fully excluded from courtroom during testi-
mony by witness for prosecution after witness
had complained that spectators were harass-
ing him, defendants were not prejudiced by
action where there was no tiaim that specta-
tors were assisting defendants or counsel nt
trial or that incident was used against defen-
dants during triul and where other members
of public were permitted to he present. People
v Hargrove <1977) 60 App Div 2d 636, -10(1
NYS2d 184

In t. sensational kidnapping and murder
case in which defendant moved for change of
venue, for suppression of evidence, and to bar
public and press from hearing on motion to
suppress, trial court should have overruled
motion to exclude public nnd press from hear-
ing since such exclusion would abridge free-
dom of press; if, because of publicity genera-
ted by hearing, it appeared that defendant
could not get fuir trial, then motion for
change of venue could be granted. Stnte ex
rel. Dnvton Newspapers, Inc. v Phillips, 46
Otiio SI 2d 457, 75 Ohio Ops 2d 511, 351
NE2d 127.

Ultimate determination of whether to ex-
clude spectators, as well as determination of
scope nnd duration of exclusion order, Is left
to sound discretion of trial court which prop-
erly cleured courtroom of all except reporters

598

and law students in murder prosecution dur-
ing testimony of 14-year-old witness to double
killing who was suffering emotional trauma.
Commonwealth v Knight (Pa) 364 A2d 902
(citing annotation).

Exclusion from courtroom of spectators
against whom were pending charges resulti-g
from same facts as caused indictment of de-
fendant was proper exercise of judicial discre-
tion. State v Mancini (RI) 274 A2d 742.

Proceeding in juvenile court was not criroi-
nal proceeding and court was authorized to
exclude public. Re Lewis, 51 Wash 2d 193,
316 P2d 907.

84. Character of the charge or evidence,
p. 1445,

Also recognizing that youthful spectators
may be excluded;

U.S.-U.S. v Brown, 7 USCMA 251. 22
CMR 41.

Ind.—Marshall v State, 254 Ind 156, 258
NE2d 628 (citing annotation), reh den (Ind)
261 NE2d 566.

Minn.-State v Schmit (Minn) 139 N\Vad
800 (citing annotation; dicta).

Pa.—Commonweulth v Knight (Pn) 364 A2d
902 (citing nnnolntion).

Oenernl order excluding public from court-
martial involving testimony as to obscenity
wns improper, nlthough accused was given
permission to have anyone he wonted lu.niit-
ted. U.S. v Brown, 7 USCMA 251, 22 CMR
41.

Exclusion of general public from statutory
rnpo trial in  which prosecuting witness was
only 8 years old and other young witnesses
were to be called wns justified in triul court’s
discretion in view of age and difficulty of
obtaining testimony from children before
large audience. Geise v U. S. (CA9 Alaska) 262
F2d 151, reh den 265 F2d 659.

Some persons may properly be excluded
from rape prosecution and accused making no
request for revocation of exclusion order ufter
minor witness had testified waived right to
object thereto, Geise v U, S. (CA9 Alaska) 265
F2d 659.

In prosecution for possessing obscene pic-
tures with intent to exhibt them, it was
proper to exclude all members of public ex-
cept newspaper reporters when alleged ob-
scene film was shown in court. Lancaster v
U.S. (App DC) 293 F2d 519.

Closing of courtroom to spectntors during
testimony of rapt victim is a frequent and
accepted practice when lurid details of crime

must be r
Stephens (t
US 954, IS
Court's f
quest that
room dunr
view of ct
presence
truth, and
dnnt his r
taws v Ye
405 US 97c
Barring
Hon to s.
heroin aad

cru™ Mjuri

e®lc WAl 1
where seer
represent*-*

mon>, Ur,

F2d 240, Is
Defends!
order dunr
where
'Inr exclu*
ever, de'cn
tr'n. *0"iu
public excr

dent's rein
necessary t

and pres»
three-fourtf
public rcro
published :
complete t
685, cert d>
S Ct 153

Exclusion
undercovrr
court's d;v
interest ir;
defendant e
son he wut
rel. Lloyd »
cert den <7

296.

In pro*'-'
prejudiced!
mony of «e'
where ccart
remain cot
ing nnd
bers of pnr*
rel.

691, erfi
1266

Exclu*"™
ingdofy/.
on 'pm--'

riftuES



Later Case Service

must, be related by a young lady. Harris v
Stephens tCA8 Ark) 361 F2d 888, cert den 386
US 964, 16 L Ed 2d 113, 87 S Ct 1040

quest that his mother be excluded from court-
room during his testimony was reasonable in
view of court’s opinion that her continued
presence would hinder ascertainment of
truth, and such exclusion did not deny defen-
dant his right to public trial. U. S. ex rel
Laws v Yeager (CA3 NJ) 448 F2d 74, cert den
405 US 976, 31 L Ed 2d 251, 92 S Ct 1201.

Barring public from entire hearing ca mo-
tion to suppress evidence of possession of
heroin and cocaine which was seized by fed-
eral hijack prevention officials at boarding
gate was error of constitutional magnitude
where secret hijacker profile criteria evidence
represented minute portion of hearing testi-
mony. United States v Clark (CA2 NY) 475
F2q 240, later app (CA2 NY) 498 F2d 535.

Defendant's failure to object to exclusion
order during retrial did not constitute waiver
where state's highest court had sustained sim-
ilar exxlusion order during first trial; how-
ever, defendunt was not denied right to public
trial by judge’s order excluding members of
public excepting prosecutrix' relatives, defen-
dant's relatives and clergyman, ell persons
necessary to conduct of trial, other attorneys,
and press, where courtroom was at least,
three-fourths full, transcript of trial became
public record, news media were admitted, and
published reports of trial were lengthy and
complete. Aaron v Capps (CA5 Ala) 507 F2d
685, cert den 423 US 878, -16 L Ed 2d 112, 96
S Ct 153.

Exclusion of public during testimony of
undercover narcotics agents was within
court's discretion and was justified by state's
interest in preserving confidentiality where
defendant did not indicate any particular per-
son he wished to be present. United States ex
rel. Llovd v Vincent (CA2 NY) 520 F2d 1272,
cert den 423 US 937, 46 L Ed 2d 269, 96 S Ct
296.

In prosecution for rape, defendant was not
prejudiced by exclusion of public during testi-
mony of victim to protect her personal dignity
where court stated that anyone who wished to
remain could give name and reason for stay-
ing and where it was made clear that mem-
bers of press were welcome. United States ex
rel. Latimore v Sielaff (1977. CA7 111) 561 F2d
691, cert den (US) 55 L Ed 2d 782, 98 S Ct
120u.

Exclusion of public from suppression hear-
ing during time that evidence was presented
on "profile" used to detect possible hijackers

48 ALRi'd 1436-1455

was proper in view of fact that publicity of
characteristics involved would seriously un-
dermlne effectiveness of hijacking system
oo - T T WO Ly L,
ALR Fed 252.

In rape prosecution, court, under constitu-
tional provision, could properly exdude from
courtroom all persons except defendant, mem-
bers of his family, and officials. Apron v State
(Ala) 122 So 2d 360.

Constitutional provision authorizing exclu-
sion of public in prosecution for rape and
assault with intent to ravish did not extend to
trial of charge of carnal knowledge of girl
under 12. Lang v State (Ala) 122 So 2d 533.

Under constitutional provision that in all
prosecutions for rape and assault with intent
to ravish, court may in its discretion exclude
from courtroom all persons except such as
may he necessary in conduct of trial, trial
court properly ordered courtroom cleared ex-
cept for attorneys, court officials, newspape.-s,
parents of defendant, and husband of prosecu-
trix. Er Parte Rudolph, 276 Ala 392, 162 So
3d 486.

Order excluding all persons under age 18
f-om trial on charge of indecent molestation
of child was improper even if exclusion of
children of "tender" years may have been
proper. Reynolds v State (Ala App) 126 So 2d
497.

Under court rule which provided that pub-
lic :ould be excluded if .an open proceed-
ing presents a clear and present danger,”
trinl court erred in excluding the press from
prosecution for rape nnd lewd and lascivious
conduct where, although testimony which
woulc' have been elicited may have been em-
bnrrmsing to witr'-sses, there was very little
pretriil publicity in case; on other hand, trinl
court was within discretion to exclude public
since, inter alia, trial would appeal to the
morbid and prurient. Citizen Publishing Co. v
Buchanan, 22 Ariz App 521, 528 P2d 1280.

Defendant in prosecution for murder was
not dented public trial by exclusion from
court of all persons except court personnel,
press, und members of family of defendant,
victim, and witness, during eyewitness testi-
mony by wife of victim, where, from character
of charge nnd nature of evidence, public mo-
rality would be injuriously affected. Douglas v
State (Fla) 326 So 2d 18, cert den 429 US 871,
50 L Ed 2d 151,97 S Ct 185.

Defendant in prosecution ior rupe was not
denied public trial where court excluded pub-
lic during testimony of prosecutrix. Bivins v
State (Fla App D4) 313 So 2d "
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PAfftrifirt! ir, rap? prosecution wnc not Ho-
nied public trial by exclusion of persons other
than those with "specific interest” from court
during testimony of complaining witness. Peo-
ple v Latimore. 33 111 Ape 3d 812, 342 NE2d
209.

Where defendant asserted that trial court
erred in overruling his motion to exclude a
gToup of high school students from trial be-
cause deceased victim was high school student
16 years of age, and presence of other high
school students in courtroom could prejudice
and inflame jury, it was held that while it is
true that court may be cleared to prevent
interference with or obstruction of due admin-
istration of justice, there was no evidence
establishing that these high school students
were guilty of any misconduct or attempt to
influence jury, and refusal of court to exclude
students was not abuse of discretion. De Boor
v State (Ind) 182 NE2d 250.

Statute providing that general public
should be excluded from all cases involving
children did not apply to hearings in "adult
branch" of juvenile court in actions against
adults for contributing to delinquency of mi-
nors. .Johnson v Simpson (Kv) 433 SW2d 644.

Exclusion of mother, brother, sister, and
friend of the defendant from trial violated
defendant's constitutional right to public
trial. Commonwealth v Marshall (Mass) 253
NE2d 333 iciting unnotationi.

Exclusion of adult spectators, except rela-
tives and members of the bar and press, solely
on grounds of obscene nature of crime isod-
otnvl and anticipated testimony, violated de-
fendant's constitutional right to public trial
and was impliedly prejudicial. State v Schmit
(Minn) 139 N\V2d 800 iciting annotation).

Locking of courthouse doors for 30 minutes
while motions were being presented to court
to suppress illegally obtained evidence and to
quash illegally obtained declaration did not
violate defendant's right to public trial where
courtroom was not actually clear. Norwood v
Stale (Miss) 259 So 2d 756,

See Riley v State (Nev) 429 P2d 59, infra

Audible order directing sergeant-at-arms to
clear the courtroom of all people except wit-
nesses in prostitution prosecution was error,
where intended to exclude defendant’s friends
and executed to exclude all except lawyers
and members of the press, and prejudice
would be presumed, even though no objection
was made bv defendant. State v Haskins, 38
NJ Super 250, 118 A2d 707

In prosecution for posses mg and selling
heroin, decision of trial court to exclude pub-
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was not erroneous or unconstitutional. People
v Eason, 40 NY2d 297, 366 NYS2d 673, 353
NE2d 587.

Trial court did not err in excluding public
from courtroom during display to jury of
allegedly obscene film in suit for violation of
obscenitv statute. People v Nicholas, 35 App
Div 2d 18, 312 NYS2d 645.

In prosecution for criminal sale of danger-
ous drug, in absence of unusual circum-
stances, reversible error was committed when
court excluded public during testimony of
undercover officer on ground that he was still
engaged in similar activities in same "general
area." People v Richards, 4S App Div 2d 792,
369 NYS2d 162.

Exclusion of public during testimony of
police officers actively engaged in on-going
drug investigations did not constitute denial
of public trial in prosecution for criminal sale
of controlled substance. People v Daniel, 49
App Div 2d 663. 370 NYS2d 746

Trial court did not abuse discretion by re-
fusing to allow defendant's father to remain
in courtroom during testimony of-ui derre-Wf—
officer. People v Gillespie tllI'7. 5- App Div
2d 693. 396 NYS2d 890

In prosecution for possession of sale of con-
trolled substance, 'rial court committed re-
versible error in summarily closing courtroom
during testimony of undercover j«jlice officer
on request of district attorney where greater
part of lengthy trial wns held in private and
request for hearing out of presence of jury-
had been made. People v Bovd il977) 59 App
Div 2d 558, 397 NYS20 150. '

In triul for multiple felonies including, in-
ter alia, rape, defendant was not denied puls
lie trial by district attorney's seeking to exlc-
ude visiting group of high school students
from courtroon prior to victim's testimony of
sordid details of sexual assuult where, pursu-
ant to prosecutor's request, trial judge in-
formed students' teacher of situation where-
upon she voluntarily removed her class from
court room. Commonwealth v Hodge (197"
Pn Super) 369 A2d 815.

See Price v State (Tex Crirtil 496 S\vV2d 103,
infra § 8 (citing annotation).

lj4.3. [New] Information justifiably with-
held from public domain.

Exclusion of public during testimony re-
garding profile used by airline personnel und
United States marshals in detecting potential
hijackers was proper and necessary to perpet-
uate the secrecy of the profile, since its value
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might be destroyed if information relating
thereto wore accccctblc to the public at la, gc,
U. S. v Slocum (CA3 NJ) 464 F2d 1180.

In trial for possession of dangerous weapon
by one attempting to board airliner, exclusion
of public and defendant from courtoom during
testimony of ticket agent, which pertained to
confidential hijacking “profile,” constituted
harmful error where substantial amount of
testimony was wholly unrelated to profile.
United States v Ruiz-Estrella (CA2 NY) 481
F2d 723.

Exclusion of general public for relatively
brief period during testimony of undercover
narcotics officer did not infrinjc upon right to
public trial of defendant where public interest
in controlling illegal drug traffic and personal
safety of witness demanded non-disclosure of
officer’s identity. People v Garcia, 51 App Div
2d 329, 381 NYsSad 271.

§5. Disturbance, disorder, etc. p. 1448.

Also recognizing inherent power to preserve
order:

U.S.—U.S. ex rel. Bruno v Herold (CA2
NY) 368 F2d 187. United States v Akers (CA9
Or) 542 F2d 770.

Ala.—Williams v State, 57 Ala App 158,
326 So 2d 686, cert den 295 Ala 428, 326 So
2d 692.

Moss—Commonwealth v Bohmer
1978 Adv Sheets 316, 372 NE2d 1381.

N.Y.—People v Outcalt, 32 App Div 2d 971,
303 NYS2d 213.

People v Devine,
NYS2d 71.

W ash.—State v Collins, 50 Wash 2d 740,
314 P2d 660 (citing annotation).

Bailiirs refusal to permit persons to enter
or leave courtroom during jury arguments by
counsel was not denial of defendant’s right to
public trial, where condition existed only for
short time und was quickly changed by court
when advised of builifTs action. Snyder v
Coiner (CA4 W Va> 510 F2d 224.

Court’s electing courtroom of public nenr
end of trial over defendant's objections was
reversible error, though court ottered to per-
mit defense attorney to designate persons
necessary for defense to remain, where only
ground was disturbance outside courtroom.
Sirratt v State (Ark) 398 SW2d 63.

See Wilson v Slate (Del Sup) 305 A2d 312,
infra §7.

Except in the case of persons customarily
excluded during a trial, no one may be re-
moved from courtroom unless he is orderly or

(Mass!

80 Misc 2d 641, 364
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by overt acts attempts to influence jury or
ullicr nisc iin«ifeies with orderly functioning
of courts. State v Hashimoto (Hawaii' 389
P2d 146.

Defendant's right to a public trial was vio-
lated when the trial justice excluded from the
courtroom anybody connected in any way
with the defendant's case. People v Outcalt,
32 App Div 2d 971, 303 NYS2d 213.

In prosecution for robbery with firearms,
defendant’s right to public trial was not vio-
lated where acquitted co-defendant and his
wife were requested to leave courtroom dur-
ing closing argument after they began crying.
Elrod v State (Okla Crim) 527 P2d 208.

Order that doors of courtroom be locked
during closing argument of prosecutor so that
jury would not be disturbed, where no actual
prejudice was shown, would not justify rever-
sal. State v Collins, 50 Wash 2d 740, 314 P2d
660 (citing annotation).

§6. Open violence, retaliation against per-
sons testifying, or ihrents thereof, p,
1449,

No denial of right to public trial occurred
where trial judge had good reason to believe
that defendant's family and friends were at-
tempting to intimidate and harass witnesses
and otherwise disrupt proceedings. U.S. ex
rel. Orlando v Fay (CA2 NY) 350 F2d 967.

Where principal witness for state had been
intimidated and was likely to bo further in-
timidated by mere presence of certain persons
so as to stultify orderly court proceedings,
clearing the courtroom was well within
judge’s discretion. U.S. ex rel. Bruno v He-
rold (CA2 NY) 368 F2d 187.

Exclusio:. of spectators many of whom were
hostile to witness, for short period during his
testimony, was not error. U.S. ex rel. Bruno v
Herold (CA2 NY) 408 F2d 125, cert den 397
US 957, 25 L Ed 2d 141, 90 S Ct 947.

See United Stales v Eisner (CA6 Ky) 533
F2d 987, cert den (US) 50 L Ed 2d 286, 97 S
Ct 314, infru 88.

In prosecution of two police officers for
beating and assaulting arrested crime sus-
pects, trial court did not abuse discretion in
excluding three fully uniformed police officers
from courtroom for fenr their presence might
intimidate jury. United States v Rios Ruiz
(1978, CAl Y'uerto Rico) 579 F2d 670.

Sec U.S. ex rel. Bruno v Herold (DC NY)
271 F Supp 491, infra §8.

See United States ex rel. Smallwood " La
Valle (DC NY) 377 F Supp 1148 (citing anno-
tation), infra 88, attd without op (CA2 NY)

601



48 ALR2d 1436-1455 ALR2d

50S F2d 637, cert den 421 US 920, 43 L Ed 2d
788, 95 S Ct 1566.

Court's decision to bar public during testi-
mony of undercover police officer, whose
safety might have been endangered if his
identity had been publicly exposed, was rea-
sonable resolution of conflict between defen-
dant’s interest in public trial nnd state's in-
terest in encouraging complete nnd hones*
testimony under conditions in which wit-
nesses will not feel intimidated or embar-
rassed; defendant waived right to object by
consenting to exclusion of public during testi-
mony of informant. U. S. ex rel. Maisonet v
La Vallee (DC NY) 405 F Supp 925.

Temporary exclusion from court of public
und members of press during testimo"' of two
if state's relatively minor witness/ tring
murder trial was not violation of dc. ant’s
Sixth Amendment right to public trial where
such exclusion was to protect witnesses, who
were found to have sincere fear of reprisals
from testifying, nnd where duration of exclu-
sion was minimal Butler v Smith IDC NY)
416 F Supp 1)51.

In murder prosecution trial court did not
abuse discretion in sealing courtroom during
testimony of two chief prosecution witnesses
where witnesses in question were in fear of
their lives and were reluctant to testify in
courtroom attended by large audience of de-
fendants' friends nnd relatives. Perez v Metz
(197/, SD NY) 459 F Supp 1131

Where only evidence in support of claim-
ant's denial of public trial because several
Negroes were not allowed lo enter the court-
room during trial of Negro defendant wus
that following an objection by defendant's
attorney in this connection the trial judge
stated that he sow no vacant scut und over-
ruled the objection, no error was shown.
Payne v State, 226 Ark 910, 295 Sw2d 312.

See Suite v Poindexter, 231 La 630, 92 So
2d 390. infra, § 8 (citing annotation I

Defendants were not deprived of open trial
when public was excluded only during testi-
mony of witness who feared for his life be-
cause of threats made against him nnd who
would not otherwise testify. People v Hagan,
24 NY2d 395, 300 NYS2d 835, 21H NE2d 588,
cert den 396 US 886, 24 I, Ed 2d 161, 90 S Ct
173.

Where, 11 months after notorious interna-
tional jewel thief was convicted of burglary
and grand larceny, trinl judge, without warn-
ing nnd at request of defense counsel, cleared
courtroom and conducted two-hour closed sen-
tencing hearing, allowing press lo return to
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hear sentence pronounced—15 years proba-
tion. and where sealed record established co-
gent and compelling reasons to support
judge's decision to seal proceedings based on
eminent personal peril to lives and safety of
witnesses, trial court nonetheless erred in
procedure followed by holding secret sentenc-
ing hearing first and only later holding hear-
ing to receive protests from media and me-
dia's demand that record be unsealed; al-
m'ough public's right to be informed contin-
ued beyond trial itself and also applied to
sentencing proceedings, error in instant case
was cured by hearing held to receive protests
from press. Miami Herald Publishing Co. v
State (1978, Fla App D4) 363 So 2d 603.

Exclusion of public during testimony of
undercover agent where witnesses in court-
room were potential targets of futur « investi-
gations, thus posing threat to life of under-
cover agent, was proper and not unconstitu-
tional People v Hinton. 3” NY2d 71, 334
NYS2d 885, 286 NE2d 265 (citing annotation i,
cert den 410 US 911, 35 L Ed 2d 273, 93 s Ct
970

In prosecution for aggravate! buttery trinl
court's temporary exclusion of "sjw-ct;i!>*rs"
(which term apparently did not include mem
hers of press ami bari upon king nihisod
district attorney that next witness was afraid
lo testify in open court for fear of b-»hk
harm, was not abuse of discretion or violation
of defendant's constitutional rights. ljowe v
State 11977i 111 Ga App 433, 233 SE2d 607

Defendant was not deprived of his right to
public trinl in murder prosecution by court's
exclusion of all persons other than parties,
jury, and court personnel during testimony ol
one witness where witness was first deposed
by defense counsel, during which de|.nition
she expressed reluctance or refusal lo answer
questions for fear of defendant's relatives and
friends. Hnckett v Stale (1977. Ind) 360 NE2d
1000 (citing annotation).

Exclusion of public from trial was war-
ranted where undercover police officers were
still operating in general area in which drug
iraffic in question hud taken place, and where
barring of public was necessary for protection
and safety of officers. People v P.ickenbacker,
50 App Div 2d 566, 374 NYS2d 672.

Conviction for possession and sale of con-
trolled substance was reversed where court
had granted prosecutor’s request for clearing
of courtroom during testimony of undercover
officer without holding hearing or making
findings and upon little more than bare nppli
cation and conclusory recital of necessity for
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relief. People v Morales, 53 Aop Div 2d 517,
383 NTS2d 620.

Trial court did not commit prejudicial error
lit piuscvuiiOr, for pcajo3o.cn and selling of
dangerous drug in excluding public during
testimony of undercover agent where disclo-
sure of agent’s identity could have jeopardized
his life. People v Medina 0977) 56 App Div 2d
582, 391 NYS2d 454.

Prosecution in drug case made satisfactory
showing of need to exclude public from court-
room during testimony by undercover police
agent where affidavit disclosed that witness
was assigned to police narcotics section and
was still operating actively in community,
criminals and informants with whom witness
dealt during performance of duties did not
know he was police officer, testifying officer
had been seriously wounded by firearm within
past six months during course of duties, other
narcotic investigations and prosecutions in
which witness had participated in undercover
capacity were still psnding, trial courtroom
was specifically designed for prosecution of
narcotics cases os to muke it likely place for
members of general public "interested" in
such prosecutions to be present, and officer
would have testified in fearful and distracted
manner if general public had not been ex-
cluded during testimony. People v Devine, 80
Misc 2d 6-11, 364 NYS2d 71.

In prosecution against member of revolu-
tionary group for murder, conspiracy, and
assault and battery with i*“.nt to kill, exclu-
sion of members of Black Panthers group and
of co-conspirator's wife on day who), key pros-
ecution witness was scheduled to testify did
not constitute ujnial of defendant's right to
public trial, where key prosecution witness
was wife of another co-conspirator in case and
had given inconsistent statements during var-
ious trial phases regarding knowledge of con-
spiracy, co-conspirator's wife had threatened
witness, and presence of co-conspirator's wife
and of Black Panthers might have caused
witness to change testimony out of fear; mis-
taken exclusion by prosecutor of members of
defendant’s family did not constitute violation
of right to public trial where situation was
immediately cotlooted when brought to atten-
tion of trial court. Commonwealth v Burton,
45!) Pu 550, 330 A2d 833.

Trial judge did rot abuse It's discretion in
excluding public and all spectators from
courtroom while confidential informer was
testifying in nnrcotics prosecution on ground
that witness's public appearance would place
her life in jcopnrdy State v Cieo, 262 SC 373,
204 SE2d 727 .citing annotation).

Case Service
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§7. Overcrowding, p. 1449.

Court properly issued passes to spectators
each day of trial, limiting number to seating
CUpuUCIlV Ol LOUli10Vill* rrhclIC CGUrt V.SC Ili
formed prior to trial of possibility that there
might be disorder in courtroom, and where
court had reason to believe that large number
of people might want to attend ttial and
might create considerable noise and confusion
in building. Wilson v State (Del Sup) 305 A2d
312.

In disorderly conduct prosecution, although
more specific and complete record should
have been made with respect to trial court's
ruling excluding from courtroom group of
similarly chargtd demonstrators, such exclu-
sion was not error where small courtroom
could not accommodate overflow crowd pres-
ent and where such overflowing was due to
presence of such group. People v Pearl, 66
Misc 2d 502, 321 NYS2d 986.

88. Prevention of emotional disturbance
of persons testifying, p. 1450.

Also recognizing right to exclude to prevent
emotional disturbance of witness;

Cul.—Kirstowsky v Superior Court, 143 Cal
App 2d 745, 300 P2d 163 (citing annotation).

Conn.—State v Purvis, 157 Conn 198, 251
A2d 178, cert den 395 UF 92«, 23 L Ed 2d
246, 89 S Ct 1788.

La.—State v Poindexter. 231 La 630, 92 So
2d 390 (citing annotation’

Pa.—Commonwealth v (night (Pa) 364 A2d
902 (c,<: ig annotation)

Commonwealth v itobb, 238 Pa Super 62,
352 A2d 515 (rape victim); Commonwealth v
Hodge (1977, Pa Super) 369 A2d 815.

In covering trials all news media are enti-
tled to same rights as general public, but
defendant on trial for specific crime is enti-
tled to his day in court, no) in stadium, or
citv or nationwide arena Estes v Texas, 381
US 532, 14 L Ed 2d 543, 85 S Ct 1628, supra
§ 2[d|, holding further, in separate opinion of
3 justices, thnt it is common knowledge that
television can work profound changes in be-
havior of people it focuses on.

See Geise v U. S. (CA9 Alaska) 262 F2d 151,
reh den 265 F2d 659, supra § 4.

Trial court did not nbusc discretion in ex-
cluding spectators other than accredited mem-
bers of press during portion of testimony of
one witness where judge asserted that witness
had fear of courtroom and |ier»oas that might
be in it, although better course would have
been for trial judge to hold evidentiary liear-
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ing pric.' to deciding that there was sufficient
reason to exclude spectators. U,, ea States v
Eisner (CA6 Kvj 533 F2d 987. .n cen (US)
50 L Ed 2d 286! 97 S Ct 314

Where evidence failed to show waiver by or
discussion w-ith counsel or defendant prior to
exclusion announcement, court erred in ex-
cluding public though judge was told that
state's witness might not testify since he was
in mortal fear of the "gang ir. the courtroom."
many of whom were members of defendants’
families who "leaned forward and grinned
and grimaced," causing witness to tremble,
turn white, and remain speechless; broad dis-
cretion of covrt in such cases is merely legal
discretion to be exercised as a last resort.
U.S. ex rel iruno v Herold (DC NY 271 F
Supp 491

Defendant in homicide prosecution was not
denied public trial in violation of his Sixth
and Fourteenth Amendment rights, where
trial judge excluded public (six spectators!
from trial during entiri testimony of state’s
principal witness, n 15 or 16-year-old preg-
nant girl, but only during her testimony,
where exclusion order was based partly on
concern for welfare of young expectant
mother and her unborn child and partly for
her own subjective fear of reprisal—whether
reasonable or unreasonable—if she testified in
public. United Slates ex rel. Smallwood v La
Valle (DC NY) 377 F Supn 1148 iciting anno-
tation), add without op (CA2 NY) 508 F2d
637, cert den 421 US 920, 43 L Ed 2d 788, 95
S Ct 1586.

Where witness, a penitentiary inmate, re-
fused to testify unless other penitential\ per-
sonnel were excluded from courtroom, trial
judge erred in denying such exclusion. State v
Poindexter. 231 La 630, 92 So 2d 390 (citing
/innotutioni.

Clearing court of all but 2 reporters prior to
rape victim's testimony when she lost her
composure wns not error where spectators
were readmitted for balance of trial Rilev v
State (Nev) 429 P2d 59.

See People v Devine 81 Misc 2d 641, 304
NYS2d 71, supra tj6.

In rape prosecution defendant was not de-
prived of constitutional rights or fair trial
where judge excluded spectators from court-
room during testimony of victim, although
victim was not of tender years. Price v State
(Tex Crimi 496 SW2d 103 (citing annotation!.

89. Trial or part thereof at other than
regular place or time, p, 1451

Pretrial conference to determine whether
604

defendant is to be represented by counsel is
not part of trial, so that holding of such
conference in chambers, instead of in open
court, does rot deprive defendant of right to
public trial. Haves v U. S. (CAS Mol 296 F2d
657, cer; den 369 US 867, 8 L Ed 2d 85. 82 S
Ct 1033.

Moving to judge's chambers for purpose of
hearing tape recordings, because of bad acous-
tics in courtroom, did not amount to improper
otprivai where defense counsel srreed and
there was no show ng that public was actually
excluded from cht mbers. People v Cash, 52
Cal 2d 841. 345 P2d 462.

Sentencing which took place in room desig-
nated as "lock-up" instead of "courtroom"
was not illegal or unconstitutional where ne-
cessitated by defendant's own conduct and
procedure was suggested by his own counsel.
Szukiewicz v Warden, Maryland Penitentiary,
1 Md App 61, 227 A2d 47 (citing annotation).

Taking jury to small room from which pub-
lic was excluded to permit them to listen to
tape recording admitted in evidence, because
of poor acoustics in court room, wus reversible
error. Bonicclli v State tOkla Criin) 339 P2d
1063,

Defendant was denied right to public trial
as guaranteed by Sixth and Fourteenth
Amendments where robbery trial was held in
chambers behind closed doors, the public did
not have freedom of access to chambers at
time of trial, persons present in chamber*
were attaches of the cojrt and not members
of the public, nnd members of defendant's
family. 1 of whom was ready to testify in his
behalf, waited in courtroom for trial to begin,
unaware that trial was being held Jones v
Peyton, 2t)6 Va 378, 158 SE2d 179 (citing
annotation i

39.3. [New] Reprisal for violation of trial
judge's guidelines.

Trial judr e abused discretion by excluding
press and public from trial as reprisal for
contumacious behavior of press who published
article concerning defendant's alleged under-
world affiliations in violation of judge's guide-
lines, where it wns apparent that closed trial
would not prevent such articles. Oliver v
Pastel, 30 NY2d 171, 331 NYS2d 407 282
NE2d 306,

t 10. Waiver, p. 1452.
Also recognizing waiver:

Minn.—State v Woigold, 281 Minn 73 160
NW2J 577

Ya.—Caudi'.. »
(citing annotat,.-
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Later Case Service

Va.—Caudill v Peyton (Vo) 164 SE2d 674
(citing annotation).

See Geise v U.b. (CA9 Alaska/ 265 Fid C5S,
supra, 84.

In prosecution for conspiracy to transport
obscene films in interstate commerce, any
rights defendants may have had to object to
exclusion of public from courtroom during
showing of films was waived through failure
to object at trial. U.S. v Cappello <CA2 NY)
327 F2d 378.

See Aaron v Capps (CA5 Ala) 507 F2d 685,
supra 84, cert den 423 US 878, 46 L Ed 2d
112, 96 S Ct 153.

See U.S. ex rel. Bruno v Herold (DC NY)
271 F Supp 491, supra 88.

See U.S. ex rel. Maisonet v La Valle (DC
NY) 405 F Supp 925.

Waiver of right to publi trial resulted
where defense attorney stated that court had
discretion to clear courtroom, facts of sex
crime were repulsive, alleged victim was eight
years old, and where no objection was made
‘o clearance. Wright v State (Ala App) 340 So
2d 69, rcva (Alai 340 So 2d 74, on remand
(Ala Appl 340 So 2d 80.

Juvenile is entitled to public trial under
I laskn Constitution, and child therefore may
oten adjudicative hearings in juvenile pro-
ceedings lo any individuals; where child's
choice with respect lo whether to have public
trial may affect his rights, guardian ad litem
may be appointed and court's discretion as to
whether to exclude public exists only with
respect to persons other than those whom the
child wants present. RLR v State (Alaska)
487 R2d 27 (citing annotation),

Waiver may be by failure to object, no
express waiver is necessary. People v Cash, 52
Cal 2d 841, 345 P?.d 462.

Where defendant waived right to public
trial and requested exclusion of public during
testimony as to ubnormnl sexual practices on
ground that because of emotional disturbance
she would he unable to properly present testi-
mony if public were present, trial judge had
discretion to exclude public during her testi-
mony but shoud not have extended exclusion
to entire trial. Kirstowsky v Superior Court,
143 Cnl App 2d 745, 300 P2d 163 (citing
annotation).

Waiver would be assumed where there wns
no showing of objection in record. People v
Blanco (Cnl App) 339 P2d 906 (citing annota-
tion).

Where counsel fos eodefendnnt requested
that courtroom be closed for testimony of a
witness, and defendant's counsel waived the
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right to public trial for this limited purpose,
defendant's right to public trial was not vio-
lated by failure to reopen couitroom when
defendant was placed on stand, since cuunscl
had failed to request that the courtroom be
reopened immediately. People v Moreland, 5
Cal App 3d 588, 85 Cal Rptr 215.

Where limited available space necessitated
that public be excluded from courtroom dur-
ing jury selection so that policy requiring
separation of witnesses and prospective jurors
could be properly carried out, and defense
attorney was notified of this procedure by
bailiff and did not object thereto, defendant
could not subsequently complain of this proce-
dure as a denial of his right to public trial.
Anderson v People, 176 Colo 224, 490 P2d 47,
cert den 405 US 1042, 31 L Ed 2d 583, 92 S Ct
1316.

Where defendant filed motion to exclude
public from proceedings to decide motion to
suppress certain evidence which defense con-
tended would be prejudicial if wrongfully
brought to attention of jurors at trial, it was
within discretion of trial judge to deny motion
to exclude public based upon determination
that no substantial likelihood of prejudice
would result from such a disclosure. Stapleton
v District Court of Twentieth Judicial 'Dist.
(Colo) 499 P2d 310.

Failure to object to trial court’s closure to
spectators during fondling prosecution nnd
absence of objection in motion for new trial or
issignmenls of error preclude consideration
on appeal. Dixon v State (Fla App) 191 So 2d
94.

Where, upon motion by prosecution to clear
courtroom because of nature of witness' testi-
mony, defense attorney indicated that he de-
sired to have all of his client's constitutional
rights protected, but filed no objection when
motion to exclude was granted, such silence
constituted waiver insofar as right to pres-
ence of other individuals wns concerned. Mar-
shall v State, 254 Ind 156, 258 NE2d 628
(citing annotation), rah den 261 NE?d 566.

Defendant could not complain that relatives
and friends were not present at his public
trial where he had not made known his de-
sires that they nttend, no request was made
to the trial judge on the subject, nnd there
was no saving of any exception. Common-
wealth v Wells (Mass) 274 NE2d 452.

Where counsel for defendant agreed to ex-
clusion of public during trial, he thereby vol-
untarily waived defendant's rigbhl to !ill pu‘-
lie trial. State v Blake (NH) 305 A2d 300
(citing annotation).

In prosecution for burglary where doors of
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courtroom were locked during hearing on
motion to suppress evidence at defendant's
request and remained locked after hearing
and during trial due to misunderstanding and
without knowledge of court, defendant waived
right to public trial where defense counsel
made deliberate tactical decision not to in-
form court or to objecr to locked doors be-
cause he felt it was tr defendant’s advantage,
defendant agreed with this, and defendant
was later given chance to object if he did not
agree, but failed to inform court of fact and
did not object until after guilty verdict. Marti-
neau v Helgemoe (1977, NH) 379 A2d 1040.

See State v Haskins, 38 NJ Super 250, 118
A2d 707, supra §4.

Appellate division’s holding that newspa-
permen did not have right to insist that trial
be open to public where defendant had specifi-
cally asked that public be excluded therefrom,
since to allow such right would deprive ac-
cused of all power to waive his right to public
trial and thereby prevent him from taking
course which he may believe best for his own
interests was erroneous as constituting un-
warranted censorship of the press where
there was no showing by defendant that pres-
ence of public would present serious and im-
minent threats to integrity of his trial, and
Appellate Division’s order woulo be modified
to indicate di missal of newspapermen's suit
solelv on grouiiJ of mootness. Oliver v Postel.
30 NY2d 171, 331 NYS2d 407, 282 NE2d 30G,
modg 37 App Div 2d 498, 327 NYS2d 44-1.

Accused does not have absolute right to
waive public trial, and it is within discretion
of trial court, considering effect of adverse
publicity or other prejudice to uccused, to
determine whether accused's application for
private trial is appropriate. Hansen v Kc-lley,
38 App Div 2d 722, 329 NYS2d 609.

Notwithstanding defendant’s waiver of
right to p-’blic trial, both public and press
were admitted in order to protect public's
right to Kf.aw what transpires during prosecu-
tions Pc-opie v Holder, 70 Misc 2d 31, 332
NYS2d 933.

Order excluding public from part of aggra-
vated murder trial was not prejudicial to
defendant, nnd any error was considered
waived where defense suppor ed orrf'tr, and it
was mnde primarily to enable defense to ob-
tain answer to gjestion posed to prosecution
witness on cross-examination. State v Buvless,
48 Ohio St 2d 79, 2 Ohio Ops 3d 249, 357
NE2d 1035.

Public trial was effectively waived by court-
appointed counsel. Co.mnonwealth ex rel.

606

Pavlor v Cavell, 185 Pa Super 176, 138 A2d
246.

§ 11. Presumption of prejudice, p. 1454.
Also recognizing presumption of prejudice:

lowa—State v Lawrenc- .lowa) 167 N\vad
912 (citing annotation).

Defendant is not required to show actual
prejudice where his right to public trial was
violated over his timelv objection. Sirratt v
State (Ac >398 SW2d 63.

A showing of prejudice is not necessary for
reversal o' a conviction which is not the
result of pujlic proceedings. Commonwealth v
Marshall (Mass) 253 NE2d 333 (citing annota-
tion).

Violation of defendant's fundamental right
to public trial by exclusion of public implies
prejudice. State v Schmit (Minn) 139 N\vV2d
800 (citing unnotation).

See Slate v Haskins, 38 NJ Super 250, 118
A2d 707, supra. §4.

48 ALR?d 14G2-1465

Liability of owner ol wires, poles, or
structures struck by airplane (or re-
sulting Injury or damage.

Measure of damages for destruction of or
injury to airplane. 73 ALR2d 719

Validity and construction of statute impos-
ing absolute liability for injury or damage
occurring on ground or water below from the
fall, flight, or ascent of aircraft, or from the
fall of object therefrom 81 ALH2d 1058.

Status of inj-ired adult as trespasser or.
land not owned by electricity supplier, us
affecting its liability for injuries inflicted upon
him by electric wires it maintains thereon. 30
ALR3d 777.

Pilot’s contributory negligence or assump-
tion of risk us defense in action for his inju-
ries or death resulting from airplane accident.
35 ALRJd 614.

Reservation—Development and protection
of premises—By lessor. 3 Am Jur Legal
Forms 2d, Aviation § 34:72.

27 Am Jur Proof of Facts 215, Light Air-
plane Takeoff Accidents.

S Am Jur Trials 173. Airline Passenger
Deuth Cases.

13 Am Jur Trinls 557, Light Aircraft Acci-
dent Litigation.

22 Am Jur Trinls 517, Helicopter Accident
Litigation.

In damage suit for loss of airplane following
collision with const guard aeriul span and

counterclaim f o
neither part;. ,
but each party m
Coast Guard f,,
and pilot's tiv.r.
area could h.v>
El Paso Natur..
343 F2d 145

Pilot's cor.tr.:
of existence i:
government':- ...
view of insist:
tions. U.S \
F2d 913.

Governme:.
low elevation t>*
any regular 'v e
air traffic, urc ,
in failing to
liable for injur,r-
lov -flyinp hi';, t
bia HelicopU-r>
Power Admm»«"
9-16,

There was <-<m
utility company =
lines to warn ;
ment in favor m
Weber v South ¢
273, 497 P2d If-

Utility cor.p-.
pilot where u\.
respect to nth’
cal transmitd*
hazard to air :
that poles ars *
98.6 and miasm-
no instrument -
vate airstnp» e
cedure require-:
minimum altst--
plane to strik- »
ing in violate '
sQfe (lying U '
Inc. (La App -
So 2d 279 and

Where power,
approach putter:
not negligent m e
with either "
since owner ws*'
fortuitous cn- -
Gunn v Bf*"
App 43. IYP N

Where slu-v*'
what appear*- e
matcly 3.r»"
land strur).
tained by d



Digest ni Opinion Sol's, Roebuck & (< sold Lloyd
Fullm.n, p.. J pf «»"?in- io*:* ,n, but d ' ®*in vioiuv'i'u of
Del Lev/Ann ti: 24 §:u4 (Michie 1973). Atr mnr ; of this
sale, 89/-> re.;vred tv,j “freeholders resident in the counts.
wher:.t/lhe sdr is made" to idc:Ulry any purch tser of .1 ti- esel>>/
»(:, ¢/ 1-ulK in. howe'er. did not produce two Delaware!
I'rcen.j/teis I'V*;be purpose of positively idea ifying hint. He/
rnerel/ sh*I's;dV Delaware driver's license with his picture on il
and i/impleted \ Federal Firearm Transactiot/ Record, Forrr/
4473

Aihuugh the Delaware statute does no! defj/ie “freeholder,

it(term is eenerXlly understood to mean In owner of rell

mty Ge ‘'elein v\ Nashold, Del. Ch.. 406fA2d 279 (1979)])
rine the cours\ of a robbers, Fullnyan shot plainti
" Hcthe
alleging that theVorporation was negngent in selling
ons to Failman wimout requiring that/he be identified
freeholds

ars challenges the constitutionality of/)804, but Hethertc
is Sears has no standing to do so

quoting from Baker v. ffarr. 369 U SJ 186. 204 (1962)
eme Court observed th\t the “ ‘gist /f the question of st

is whether the party seAking relief has ‘alleged such a pe
1stake in the outcome oVthe controversy as to assure th t
rete adterseness wi.ich snerpens t/e presentation of issc s

upefi which the court so i irgeiV depen/s for illumination of
lictlt constitutional questi<>ns\ " Fla/t v. Cohen. 392 U S
at 19-100 (|96d).

f.t/J There is little quC'tion\tha/Sears risks sufferl.g injury
act to an interest arguably Lit/m (he /one of interest to >e
ulated by 8904. As the district/court wrote- “The s atutory
uirerneni which Sears ischalll/ging here created for Sear a

duty to require anyone purwasing a firearm from Sears to
duce two freeholders who/Jpuld identify the purchaser,

failure to perform tins i/uty is presently exposing it
large potential liability artU cduld lead to criminal prose

Thus, the statute isclea/y caising Sears injury in fact aid

- had a weighty person./intcrlst in demonstrating that he

as unconstitutional "DistrictliCourt Opinion at A-3.1 he
lence of potential civil ;/nd criminal liability when combii ed
the statute's clear i/tention to regulate the vendors of
O div weapons assures /s that Sean; had presented the "e in-
adverseness" eiivis/ncd by Flail and Baker. [End Ttxl]
¢ now pass to the /onstitulionallquestion

Vxr) The essence /f Sears’ argument is that the §904
remenl of two [rct/iolder witncsscl to the sale of a deadly
Ipon bears no rarii/ial basis to Delaware’s legitimate inte

iving purchaser/positively identifrd and in deterring

such as Ful/nan. who are notlIpcrmitted to purchase
irms in Delaw/re. from buying guns. Hetherton coun

since Delaware can totally ban thiAsale of llreartns, i

ilders arc n/t being deprived of a light. Further, he ion

ter Js the two fre/iolder requirement is rational in that it re-jults
m  mor: burde/somc procedure for the purchase of weapons
tethettoh®Sargumentifdt Del¥Rale fits e no g ™M
base *lrearms is misconceived. Whili it may be true that
ware con/l ban the sale of all deadlyjweapons, it doe: not
follow that 1/e Slate, having abrogated Its power to elf ct a
ban, ah arbitrarily establish categories of persons who
, sunWit buy the weapons. Clearly. IDcfawarc could not
the safe of firearms to men only or u members of cc ain
ious gfemps. The question then is whe her it i» rational! for
ware /o limit sales to persons who now two Dcia'fare
lolde/i and can produce them as witn, sses. We tb'.ov bat
jues/ion must be answered in the nei alive.
Juprcmc Court has consistently looked askance 11
fic/tions based on the ownership of and. [End Text
Se  le.. Turner v. Fouche, 396 U.S. 3- 6 (1969), where
Courl,/ising a rational relationship test, in alidated a Geor
statute/limiting school board membership o freeholders,
t'ourt Y,,ur'd it difficult to envision legitim to reasons for
tineuiliing between property owners and n n-oroperty owni|
for pi/jpnse of school board membership
ITejril It is clear to this court that Del
"SI GG mi e ,»-macli

Fo'-;hc. As the lower court o

C)

7-29-81

e 115t S!

citi/en Delaware do no; own property FAating %i. be.
incre : y mute popular and si an nece cost of rei
es; Me own pi,-:" ibilive. p.n ti.ul irly

a7rl=. teearner. For Delaware to as-. Cltl/e ./
w:th tie wealth and/or inteicit in owning red property j
capabf: of Participating in the reg'la;ory/?u;,jti.-r.i of 89u-*
simply not rational. A leaseholder is fully qualified to pros
the nJeded identification and is capable (/'possessing the saiie
“attachment tv the community" as a fn/holder. We there fire
rejeca HeiherVari's contention that me “right" of nfm-
freehnlders to \erve as witnesses to th/ character of fireafms
purchasers is no\ unconstitutionally inf/,need upon by8yt)J.Nke
find the same iiTationalitv present i/ the fact that DelavJarc
resic :nts who knW onlv leaseholder/would be barred bv tf)f)4
Terr law fullv -u. ha-"iii"

Sinilarly, the Argument that /e freeholder requirement
makrs tiie buying vf deadly weapons more burdensome Ices
not neet the test olirationality. Tpe state may have an int< rest
in rt stricting the sale of ilrearm/; however, it cannot do si by
crea ing irrational Vnd unco/stitutional classifications.
note! earlier, there \s no ra/onal basis to conclude th
I'reel older would takeVhe res
pure lasers more seriously/than a leaseholder. If Delaware
desir rd to burden the sale, / firearms by restricting them to
sons who are non-felon\/'r otherwise stable members ol

lunity, it should i :done so bv a more narrowly fii
e [End Text]
ragree with the d/irid judge's observation that there >no
n lo believe "tron-freVholders will be less willing han
eh/olders to atten/)t to prt\ect their communities by he! ling
.vent those wi, ishould n\t possess firearms from purs ias-
lem."
rxt] As a deferrent to our n\ilion's escalating violence,
t 1 legisla/ire may prohibits the sale of handguns t i
uals who /uve rectirds such a\Fullman and certainly
mpose s/bstantial civil liabili\ on gun sellers like f
breach me statutory obligationsY * * To limit the op
rosped/e purchasers for guns loY requirement that
'e wh/own real estate car. identify the purchasers
cons itutionally permissible than aV-quirement that
Calholic or Blacks or Indians can idfytify purchase!
liar Jgun/ Thus, though Sears may have avfylcd legal lial>i
hci/mse of a technical deficiency in the sfyuic. the hi
me al issues raised by this case are deeply tfyibling an
gun control is one certainly appropriate for [l
lee sla/ive inquiry and correction. [Etui /i’xrj —Higgmboiha
uyligc Weis dissents, urguinu that Sears lacks stih
snge §904.

lerfon v. Sears, Roebuck & Co.; CAJ, 6/25/81)

MASS. LAW REQUIRING PARTS OF SEX
OFFENSE TRIALS TO BE CLOSED IS VALID
Law serves valid slate interests in protect-
ing voting victims, encouraging them to
testify +W.70 +27H.05

A majority of th> Massachusetts Supreme Judicial
Court finds nothing in Richmond Newspapers, Inc. v,
Virginia, i4S U.S. i?5. 27 CrL 1261 (I9Sf)), lo under-
mine a state statute that, as construed in an earlier opi-
nion, requires the closing of certain phases of sex offense
trials involving youthful victims. The law is therefore up-
held as a permissible effort by the state to protect such
victims and encourage them to testify.

In its previous opinion, 401 NE2d 360 (1980), the court
interpreted the statute to require closure only during (lie
testimony of minor complainants, and to grant trial
courts discretion to consider requests for exclusion of the
public during additional segments of the trial as weli. On
this remand, ordered by the Supreme Court near the
bcuuimna of the 1980-81 Term. 28 CrL 4033 (1°‘<80|, the
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major;*} poses three questions, focusing on the tradition
of ciper. proceedings, ihe effect of ciosure on the flow of
information, and the slate interests the statute i? sup-

posed to serve.
The ciosure authorized by this statute does not conflict

with tradition to the same extent as that authorized by the
statute involved in Richmond Newspapers, the majority
firs*, concludes The courts have long taken special steps,
including closure, to compensate for the difficulty many
sex offense victims, especially minors, have in testifying.
Secondly, the llow of information about sex offense trials
in general will not be compie'cly cut off, the majority
notes, since the statute does no apply to cases in which
the complaint is an adult. Finally, the majority says the
interests advanced by the stale are properly adressed by
the legislature through a statute of general application
rather t™an, as the newspaper argues, by the courts on a

case-by-case basis.

Justice Wilkins concurs for the most part but finds the
mandatory aspect of the statute objectionable. (Globe
Newspaper Co. v. Superior Court, 6/30/81)

Digesi of Opinion: The statute, G.L.c. 278, §16A. reads in
relevant part as follows: “At the trial of a complaint or indict-
ment for rape, incest, carnal abuse or other crime involving sex,
where a minor under eighteen years of age is the person upon,
with or against whom fhe crime is allege | to have been com-
mitted, * ** the presiding justice shal[ exclude the general
public from the court room, admitting only such persons
as may have i direct interest in the case." In our prior
opinion, we interpreted lhe statute to require closure only
during the testimony of complainants who are minors
and to g.r.mt trial courts discretion to consider requests
to exclude the public from additional segments of lhe trial.
The Supreme Court vacated our decision and remanded the
case for reconsideration in light of Richmond Newspapers.

The Globe does not deny that there are instances where a
minor victim may be psychologically unable to testify if con-
fronted with a large group of spectators, or if the minor is aware
that the testimony' will become a matter of wide public
knowledge. But the Globe says such a determination can he
constitutional only if made in n casc-tn-ease manner after a
hearing. Additionally, the paper asserts that the standards set
forth in the first opinion do not give adequate weight to the in-
terests of the press and the public.

|/err) To test the mandatory closing requirement of G L, c,
278, tI6 A, against the standard of Richmond Newspapers ic-
quiies a threefold inquiry: (1) Does the closing of the testimony
of the minor victom of a sexual assault siolate the same tradition
of open proceedings as the closing of an entire murder trial; ['.)
to what extent docs the restriction impede the llow of informa-
tion necessary to the funciioning a democratic institutions: (3)
arc there substantial State interests underlying the statute, and
if there are. can llicy be furthered by more tightly drawn
regulations that will intrude to a lessei degree on the con-
stitution,..,v piole;ted interests ol the press and public? [Frul
IVxt1

The tradition of open tri;shas long been a pari of the com-
mon law of tins commonwealth-, but there is at least one notable
exception In cases involving sexual assaults, portions of trials
have been closed to some segments of the public, even wlier the
victim was an adult. Sec eg, | atimore v. Siclaff, Sol I2d (91,
21 C'rL 2}30(C\7 1*77). It is uolongei possible to justify such
closings as attempts to protect the public from offensive inlor-
illation, Rut mute typically the motivation has been to over-
come the difficulty ihe victim may have m publicly testifying
about the details of such crimes. Historically tbcc has been a
recognition that significant in; lesls arc at Make in a trial m-
iohing a sexual assault, interests that may mowed h the
public's right to unlettered access to the trial. *majority of the
courts have upheld decisions to close p.iris of trials when a
i,i.or >aim of a sexual assault is testifying.

Lnoer the statute in question, counroom ttstimons of
minors who are tne victims of sexual assaults cannot be the sub-
ject of contemporaneous reporting by memDers of the press
but ciosure is no; automatic when the victim is an adult, so the
pub ic will be abie generally to observe the judicial system, dea,-
ing with sexual assault charges.

Trie question we must resolve is whether the genuine state in-
terests furthered by the statute justify this impact on First
Amendment interests. Gioor ) identified trie state interests as-
(aj to encourage minor victims to come forward to institute
complaints and give testimony: (b) to protect minor victims
from public degradation, humiliation, demoralization, and psy-
chological damage; (c) to enhance the likelihood of credible
testimony from such minor!, free of confusion, fright, or
rmhtdlishmpnl (ri) to promote the sound and orderly ad-
min stration ofjustice; and (e) to preserve evidence and obtain
just convictions.

We do not agree with the new* paper that a balancing ofslate
interests against First Amcndme.it rights is permissible only if
undertaken on a casc-by-case batis, and wc perceive no such
Jielcing in Richmond Newspapers.

|TVjcr) We believe that the Legisnture. a coordinate branch
of government, has power to act. We note additionally that, by
their very nature, these substantial .'date interests would be
defeated if a case-by-case determinal on were used. Ascer-
taining the susceptibility of an individual victim might reouire
expert testimony and would be a cumbersome process at nest.
OnK the most exceptional minor would be sanguine about the
possibility that the details of an attack may become public. An
examiner would have to distinguished between natural hesitancy
and cases of particular vulnerability. To the extent that such a
hearing is effective, requiring various psychological ex-
aminations in some depth, the victim will lie forced to relive the
experience. So, too. the fami‘ics of youthful victims will be un-
certain whether the reporting of a sexual assault will expose a
child to additional trauma caused by ti e preliminary hearing as
well as to public testimony a: the trial. Implicit also in the
Globe’sargument is that a Stare Legislature is without power to
act to protect substantial Stale interests in the context of such
trials. Wc do not believe Richmond Newspapers goes that far
** ¢ and we arc not disposed to reach such a conclusion. [End

Text]

Nor dv wc agree that the statute is "undcrinclusivc" because
of its fail re to prevent revelation of the victim’s name. The
Mamie is: tried at balancing the defendant's Sixth Amendment
rights and he public’s right to know against the minor victim's
right to mninial harm in the process of testify ing and the com-
monwealth's interests. In this light, the statute cannot he said to
he fatally underinelusive.

An additional factor that su ports the challenged closing is
ihe specific stale interest in pro' cling minors This iiiteicsi per-
mits the stale to protect juveniL offenders by dosed hearings; it
*ould be anomalous if the legislature were held to lack the
pt wer < protect juvenile victims of crime.

| Text) The statute, as n affects the testimony of ininoi vic-
tims, is fairly characterized as an attempt to reduce possible
harm to a vulnerable group of individuals. Both precedent and
empirical research support the Commonwealth's position that
this concern is genuine and well-founded. * * * Logic and
h story indicate that the method chosen by the Stale wil further
this goal, while making increased ,'eporting of sexual .os.iulis
iiuirc likely.

Balanced against this inusl Ire ihe impact that the dosing of
t ns testimony has on the public's knowledge about these trials.
Although tiltre is some temporal diminution of information,
wc cannot say that Richmond N.wspapers requires the in-
x,-1d ition of the ri-gniiemcnt, given the M.ilule's narrow s.opc
in an area >if traditional s.-: sitmty lo the needs of victims. |/ nJ
< vfj l.iucos, J.

C'onruift tor. 1 niiee with mo-,I of what the court bus said,
But | am not certain that the m nd.ilory closing ol a trial of a
.isc involving a minor victim of a sex crime dun g bis or her
u-xiiiitony is constitutionally pcimissil'lo without specific fit.-
dings by llic judge that the cl >utg is ; *»<f&d by overriding or
-ou.itervailing iitr- Lsts of the lib 1 would not



foreclose the judge from concluding, on proper findings, that
the trial should he entire!) public -Wilkins, J

(Globe Newspaper Co. v. Superior Court; M -s Supt'dCt,
6 30, Sli

BOSTON'S\II CEMSIN G SCHEME FOR
*ADULT THaUERS" INVALI?> IN PART

One criterion Jor denial suffc s front an-
constitutional vagueness. >254 -,

A Boston ordinance used to deny lic Hbes to pcep*show
operators in the city’4 adult entertsinnient district or
“Combat Zone"™ is unconstitutional/in part, the U.S.
Court of Appeals for ihe First CirJuits says. Further-
more, the licensing denials involved/in the present case
are suspect despite thellicensing authority’s ostensible
reliance on a provision ahat the court finds acceptable.

The ordinance provideslin part lhal a license may be de-
nied if its issuance would create a t/iisance or “endanger
the public health, safety. Ir order™)" “unreasonably in-
creasing" pedestrian trafluc or nip,., or by “increasing
the incidence of disruptive! conduct." While the “disrup-
tive conduct™ section skirtls the edge of vagueness, these
three sections are acceptable t/nder First Amendment
standards, at least on a facial/tnalysis.

Flouever the ordinance tils/ provides for denial if a
license would “otherwise! s/gnificuntly harm f| the
legitimate p  c.:tibie inlerA/s of the affected citizens of
the city." ihis standardVis purely subjective and
open-ended, with the resullAthat the licensing authority
has unbridled discretion. Mllierc First Amendment in-
terests are at slake, such ali ilrdinanee cannot be upheld.

The licenses here were/lenled on the basis of not only
the lonrth criterion but a/so tile "disruptive conduct" sec-
tion. However, the cour/ perceives a considerable factual
basis for the applicants/claim hat the licensing authority
did not really evaluate the pi tenlial for disruption but,
instead, simply denied the lici uses in order to pave the
way for the applicants’ ev ction and the eventual
retleveiopment of t/ieir lessoi s building. The district
court must evaluate/his claim n remand, with particular
attention to the protection >f the applicants’ First
Amendment right/ (Fantasy Uliok Shop, Inc. v. City 'l
Boston, 6/16/81)/

Oigeu t=) Opiithil: Boston’s /on ng restricts so-called adult
uses to 1single dow/.iown adult enlt { tainment district, popular-
ly known as the “L'ombat Zone." Xl "theatrical exhibitions,
public shows, pujniic amusernent.s and exhibitions of every
description" are required to obtain a license before they may
operate for pay. /This licensing rcq lirernctil has been enacted
pursuant to a Iw9 Massachusetts statute. As reenacted, the
statute makes it ./ v-irne to operate . public amusement for pay
without a ljccnsi, ml delegates tl e power to grant or deny
licenses to local/ g' vemments. In material part, the statute
provides that: (T|hc mayor or icctmcn shall grant such
license or shall il :nv such license upi n a finding that issuance of
such license woi Id lead to the creat on of a nuisance or would
endanger the pu die hetilth, safety or order by: (a) unreasonably
increasing pede: trian traffic in the rea in which the premises
are located or (1) increasing the inci cncc of disruptive conduct
in the area in winch the premisei arc located or (c) uu-
reasonably uicr ismit die level of no se m the area in winch the
premises are lo< Itcti.” The ci:v or name quotes this aatute
but adds a lIburi 1criicnon, (d), allow ng dental of a license that
would "otherwbe siumficanilv harm (j the legitimate protccti-
hie interests of t le .1l:acted citizens ol the cttv." Ihe ordinance
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also adds la general condition providing that "no application
shall be dekied if the anticip ate;! harm is'r.oi sig”if -<foriftrq
likelihood tf its occurrence is rcmotr

This action was brought by three adult book sjcre-, that offer
coin-operativl motion pictures whose operatioi !, within the
svope of theiordinartce. Their license applications were di.n'e.,’
after hearing! at which virtually ail testimony f/eused on ne i.
by residents’ objections to the activities in the <fombai Zone as
a whole. Other testimony, offeted by organizat/ons interested in
purchasing ar\i redeveloping the building in/which the stores
operated, emphasized the importance of rc.i7velopme.il to the
community's financial well being and asse/ted that the con-
tinuance of thl applicants' activities woul/i be incompatible
with, that rcdevA'cprr.int. Appellse White, ffis eitj'«tnaypf, Sk
publicly stated h|js intention to elimin th/: Combat Zone as a
whole

Prevost, director of the licensing/ office, denied the
applications in letters that closely tracked the second and fourth,
criteria of the ordinance. She also assert/d that “the anticipated
harm is significant and the likelihood/of its occurrence is not
remote.

On this appeal fAmi the denial of fic applicants request for
injunctive or declaratory relief, we fi/l address their claim that
the ordinance is ail invalid prior ofcstraint. While there is a
heavy presumption ligainst the va/dit) of prior restraints' on
First Amendment protected activities, a regulation directed
primarily at conduct nonoomin/nicative aspects of protected
expression is permissible, despitc/an incidental prior burden on
expression, if it is justified by/ufficiently strong permissible
government interests.! U.S. v/O ’Brien, 191 U.S. 367, 377
(1968). We think this ordinance is not per se impermissible as a
prior restraint under the O'Brien test.

[7e.xt) First, a taw reluirin/ the licensing of routine commer-
cial operations in an Jtlemnt to limit noise, trafllc and disrup-
tion is clearly with a stlta7 constitution.!! power. Second and
third, those interests nuvlwyll be said to be important, and are in
themselves entirely unreli/cd to the suppression of expression
Finally, since the interelts thus defined require regulation of
public amusements whom content is within the First Amend-
ment no less than th v/rtquire regulation of any other public
amusements, and since/ha mark :t for coin-operated adult lilms
as a whole is "essentially unrestr tined", the regulation's inclu-
sion of the latter i.7 nol b.oudcr than is essential to the
furtherance of those/ntenlsls, [End /e.w|

The applicants ne/t claim that this sort of liceming scheme
must provide various safeguards before any decisions denying
the license may /ie giver, effect, including adequate ad-
ministrative procedures, licensor-initiated judicial review, and
prompt appellate review of that decision. While ihe cases they
rely on did not involve facially contcnt-nciitra! regulations, they
argue that the siA'eguards art necessary because the ordinance
I-as a content-specific effect. | he defendant:., on the other hand,
argue that any f/ositive correlation between tin- slated criteria of
aoisc, t 1iflic, and disruption, on the one hand, and a particular
kind o1 film content, on the other, is purely accidental.

We think th/ll where the ordinance has both facially neutral
cr teria and effectively non neiltr.il impacts, the full panoply of
procedural safeguards do not apply unless a rejected applicant
can 'iemonstoate that, either mlgeneral or in a particular case,
the neutral grileria asserted sclve as a mere pretext for what
were in fact content-directed delusions Absent such a showing,
a statute m/ist he accepted as It valid police power/land use
regulation riot directly implicating First Amendment values
Therefore Vuch a statute need dot provide for prior licensor-
initialed judicial review. However, the regulation must provide
for adequate administrative procedures, meludiir* notice and a
hearing, ami expeditious decision by the administrator, along
with the aluiilability of prompt judicial review of a denial and
ippellatc teview of that decision. We see no reason to conclude
that the licensing scheme here is nrocedurally deficient

In add/tion, a party asserting that facial neutrality is a mere
ruse lor Ae facto content discrimination must He given an >p-
portumty/ to prove that claim. Resolution turns on the inquiry
into the substantive criteria. In this Case, we fmd the tirst three
criteria (cccptable hut tlic fourth mmeruus.sioly vague

29 CrL 2381



Criminal Defendant Has Sixth Amendment Right to
Physically confront Witness at Video-Taped

D eposition

United Stales v. Benfield 593 F.2d 815
(8th Cir. 1979)

In United States  Jie/Jie/d1 the Eighth Circuit Court of Appeal*
clarified the application of the sixth amendment's confrontation clause
to a Rule 15 video-taped deposition-1 used in lieu of deponent's per-
sonal appearance4 at a federal criminal trial.

1 593 \2d 815 (Sili Cir. 1979).

2. U.S. Const, amend. VI provide* in iclevani part: “In all criminal prosecutions, the
cased shall enjoy the right . . . to be infoimcil of the nature and cause of the accusation, '=m
tonfrtiiihul in*// the m'mrM's against him; to have compulsory process for obtaining uitne.w*.
his favor, ami < have the Assistance of Counsel for In- defence.” (emphasis added),

3. Ftn. Ckim. T. 15 provides in relevant part.

Depositions

(a) When taken. Whenever due to exceptional circumstances of the ease it is in the

interest of justice that the testimony of a prospective witness of a patty be tai.cn and

preserved for use at itml. the court may upon motion of such party and notice to the
parlies order that testimony of such witness be taken by deposition . . ..

(It) f ticc of taking [Ilie parly at whose instance a deposition L to be taken shall five

to exciy party reasonable written notice of the lime and place for taking the deposition

lhe notice shall state the name and address ol each pcisi n to be examined. . . . lhe
ollicer having custody of a defendant shall be notched of the lime and place .set for lhe
examination and .shall, unless the defendant waives in writing the right to be piesent.
produce him at the examination and keep him in the presence of the witness dining the
examination, unless, alter being wanted by the court that disruptive conduct will cause

him to be removed lioin the place of Ihe laking of the deposition, lie peisisls in combn t

which is such as to justify his being cn'hnlcd from that place. A defendant not m cus-

tody shall have the right to be picscol at the examination upon teipiest subject to aivh
terms as may he lived by the court, but his failuie, absent good cause shown, to appeal
alter notice and lender of expenses m aecoidame with subdivision (c) of this rule shall
constitute a waiver ol that light mid of any objection to the taking and use ol tl e deposi

lion based upon that right.

(d) Ilow taken. Subject to such additional condition- as the court shall p‘ovide, a dep
osition shall be taken and lilcd in the niannci piovided in civil actions except as other
wise provided in these rules, piovided that (1) in no event shall a deposi.ion be taken ol a
parly dcleinlanl without his consent. and (2i the scope and maimci oi examination and
cross-examination shall be such as would be allowed in the Inal ilse'l 1he gnveiiimeiil
shall make avail.d'h to the dvfcti-hml or Ins conn .cl tin exami,l,illoii and Use at lhe
taking ol the deposition any statement of the* witness being, dep-v et! which is in the pos-
session o', the government and to which lhe defendant would be entitled at the trial
(e) llse. At the tiial oi upon any hearing, a part or all ol a deposition, so I'm as othci
wise admissible under the tides of evidence, mas be used as substantive evidence iftlw
witness is unavailable, as unavailability i- defined in Rule >§M ¢) of the | ah t.tl Hide- id
Evidence, oi the vvilness gives testimony at the trial or heating inconsisteii’ with lus dep
osition

d. 1tli. K (him. IV 18(c), \ttpru note 3 also allows the use of a deposition at trial a* sub-
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Number 4] VIDEO-TAPED DEPOSITIONS

The government charged Russell Benficld in a four-count indict-
ment5with the federal crime of misprision of the kidnapping of Patricia
Cady/’ Several months after the kidnapping, but before the trial, Cady
developed psychiatric problems resulting in her hospitalization and ne-
cessitating two trial continuances.7

Subsequently, the government filed a request to take a video-taped
deposition of Cady’s testimony and. at the hearing on that request, her
psychiatrist testified that Cady’s psychiatric problems were directly re-
lated to her kidnapping.8 He urged that if she must testify, the sur-
roundings be less stressful than those of a courtroom and that she not
be required to face Benficld.7 Granting the government’s motion for a
deposition, the trial court ordered that Benficld could be “present at the
deposition but not within the vision of Mrs. Patricia Cady.” “J Benficld,
without Cady's knowledge, monitored her deposition from a separate
room and, by sounding a buzzer, was able to interrupt the questioning

,umivc evidence il""llie witness gives testimony at the trial ot lie. ring inconsistent with his depo-
sition.” Ihis use of the deposition was not at issue in Dcnjictdand the luUM did not discuss it. Hut
Jv California v. <ereel). 399 U.S. M9, i>0 (197(1) (if witness testifies at trial, witness" prior state-
ment is admissible even if not stihjevl "o confrontation when made, as long as defendant is a.aired
al clleetise cross-examination at trial) Accord. Nelson v. O'Neil, dtO U.S. <22 t'2t.-27 (19711 Sec
yemrally Graham, l.Jujdayi/w l/ico/nioyti/ Xta/cmc/Ifs for Inyieailimenr and.. t Sidwlanlixe / /-
deuce: A Critical Reviewand I'njhi.icdAnicndnicnn of lidcr.d Hide* oj msiderne XOIfdIfl/l 11, .5

75 Mn ti | lli.v. 15*5 (1077).

59) 1.2d at 817

Id 1S U.S.C. }) ‘1 (1976) provides:

Misprision of felony
Whoever, having knowledge of the actual commission of a felons ecgni/ablc In a

court . the United Suites, conceals nnd does not as soon as possible in.the known the

same t. mu judge ot other petson in vivil or military authority under the United States,

shall lie limd not more than 5500 oi imprisoned not more than three stars. or both

7. 595 1.2d al SI7 & n.5. following her icscue by law enforcement oflaets, Cady p.utiei-
p.iled in a news confctenec and press interviews. llet snlee.pieni illness, howevei. left liet unable
lo tope with erowil situations ot work. Id.

8. Id lit S17.

9. Id
10 Id fin. IL ("him I 15(b), supra note .1 aliosvs the Itial conit to lis the terms upon which

the defendant may lie present al the deposition if the defcnu.inl is not in custody. Ihe court of
appeals noted a pos.ible ctpial pioteclion pioblem because Rule 15(b) stems lo allow greater
testii, lions upon the deleild.tnl’s presence at a deposition when the defendant is not in custody
than when he is in custody Additionally, the trial comI's toridilional order for a deposition me
have violated Rule 15(d). iuyra note 5. sviti !. provide., that "the scope and manner of evammalion
and uo.ss-csamin.itiun (al the deposilionl shall >e siuli as would be allowed in the Inal itself.

Ilie eonn of appeals ilid not tcsolvc these i|ttr,tions cause the patties fniled to argue them ot
‘tillicienlly develop them in the appellate reconl 59 / 2d at S?7n n7
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lo confer with bis counsel outside the deposition room."

The trial court admitted the video-taped deposition as substantive
evidence against Denfield and allowed it to be shown to the jury.l
Uenfield was convicted and sentenced to two years in prison.” The
Court of Appeals for the Eighth Circuit reversed, remanded, and held:
The sixth amendment’s confrontation clause assures the active partici-
pation of the accused at all stages of his crimii. d trial, including at a
deposition.I1 Accordingly, in the absence of cither a face-to-face meet-
ing between defendant and witness or a showing that defendant had
waived, forfeited, or lost by necessity his constitutional right of con-
frontation, the procedure that limited defendant's participation to mon-
itoring the video-taped deposition and conferring with his attorr.cv
outside the deposition room after sounding a buzzer, without the depo-
nent’s knowledge, was unconstitutional.”

The sixth amendment guarantees the criminally accused the right to
confront lhe witnesses against him.16 In Mattox r. ihiitcd States™ the

11 693 I'.2d :il 817. llenlield's lawyer was allowed to cioss-examine C'mly at the deposition.
1,/

12. hi at 81V, 822. Elit. It. I-viir. 801(a)(4) (applicable lo El I> R. CItIM. I'. Is deposition
pioceedings through Rule 15(e). .V//>N/ note 3) deliucs "unavailability as a witness™ lo incli.de
Minacious in which ihe witness "is unable to he present or lo testify at the heating because «fdc.dh
or iheii existing physical or menial illness or infirmity.”* Henfield argued Ih.il the video l.qed
deposition's admission was inipioper because the government had (ailed to demonsiiale die un
availability of Cady ill die lime of trial. Sre Itiieffor Appellam al 3'M2. The court of appeal*
conceded that ihe government’s showing of Cady's unavailability at (rial was "marginal'’ bee i i-e
the government had lelied passively on the failure of Cady’s psychialiisi 10 inbuilt ii of an un-
provemeiil in Cady's eonJilion Nevertheless, the conn did not icseise llentield’s uuivictioii on
this ground, commenting dial "|a)n additional showing of the « itness’ mental condition and avail-
ability on the trial dale would have been a much betlei practice.” 693 E.2d al 817 n-L W»
liolc 4 1 infra.

13. 5*33 |“2tl at Slc-17.

14. td al 821.

15. ht al if17, 820-22.

16. See note 2 suprn. The Suptcmo Colnl ileviuied ihe light ol coalronlalion I'mdamoM".i!
ami applicable lo the Males in I'oimci v. Texas, 380 U.S. 400 (19n5), oierin/inp Stem v New Yo'l.
3 I1.S. 156. 195.Uii (1953). tin,.1Wesl v. l.ouisiami. I'M U.S. 258. 264 (|9(il), | ,,r an.ily.es cum;
rules ofevidence by the standard of due process of law, see Chambers v. Mississippi, 410 U.S. 2'f4.
MeElroy. 360 U.S. 474, 506-08 (145*2); In re Oliver. 333 U.S. 257. 273 (1948). See peiiern/ly Halo i-
the thp/if to (on/ionintioii. the /Mirrar tlutex, u/iit Due tYo.cw .1 Proposalfor Peteniie.'O'p

lilien llet/iMiy May He the,/in Crinnnn/ iriots. 6 Conn. 1 Iti,\. 524 (|974); Ciiiswold. the th.e
t'roeesx Pevohuion iimt Confrontation, 119 U. I'x 1. Riv. 711 (1971). We-.leu, CoifrenUe.tien tin t
Contjmh,>ry Jroeexs: A I/ni/ieil 'theory of Hvittenee for Ctimimil Caxex, 91 Il xitv. 1 Hi\. 5%

(1978); Note, the .htrpei Court,in,/the t onfrontntion ( Ziium" .1 Hetnrn to the ton irint Hute. 1 J
Maii. J. I*itAf. iX I'noe. 136 (1973).
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Supreme Court noted that although the defendant’s right of confronta-
tion normally includes a face-ui-l'acc meeting with the witness and an
opportunity to subject the witness to cross-examination,1Sthese consti-
tutional safeguards must on occasion yield to “considerations of public
policv and the necessities of the case.” 19 After balancing the interests
of the defendant and the public, the Court licit! that the testimony of a
now-deceased witness at defendant’s earlier trial Oll the same charge
was admissible at defendant’s retrial.20

Following Mattox, the Court repeatedly defined the essential ele-
ments of the confrontation clause as physical confrontation and cross-
examination.”1 In Douglas p Alabamap however, the Court expressly
Mated that physical confrontation is not an indispensable part of the
constitutional right.  Thereafter in California r. Greenp the Court

tation clause.2' The most reccnl decisions of the Supreme Court intcr-

17. 156 11.S 237 (1895).
is. "I he siil *%t."1ico 11f the constitutional protection is preserved to the prisoner in the advan-
tage lie has once had of seeing the witness lace to lace, and ol subjecting him to the ordeal ol a
iii's*.examination.” hi at 2<M.
I’A /</ at 213. .Viv notes 38-42 in/m and accompanying text.
20 156 U.S. at 24.3 .11
21 Srr. e.g., Snydci s Massachusetts. 291 U.S. 97. 106 (1934) (“"the privilege to coufiunt
.w.e's accusers and cross examine them lace in lace is assuied to a defendant by the Sixth Amend-
ment"). Dowdell v. United Stale*. 221 U.S. 325. 330 (1911) (right of confrontation was "intended
to secure the tight of the accused to meet the witnesses lace to face, anil to thus sift the teslim my
produced again him"), Kirby v. United States. 174 U.S. -17. 55 (1849) (defendant lias trial light to
owifrom witnesses "upon whom lie (the accused) call look while being tried, whom he is cmr'lcd
to iioss-examine. and whose testimony lie may impeach in every mode aullioii/.ed by the cstao-
lulled rules governing the tiial or conduct of criminal eases™).
22 380 U.S. 415 (1965).
21. "Our eases consuming the (confrontation! clause bold that a primary interest secured by it
i the right of cross-examination; an adequate opportunity lot cioss-exammatiou may salisg the
clause even in the absence of physical confrontation.” hi at 418. .Vec mtU> llruton v United
States. 391 U.S. 123. 127-28 (1908); Itrookh.iii v. Jauis, 384 U.S. 1. 3 (I™>(*»); Pointer v. Texas. 380
1'S 400, 406-07 (|9(,5)
24 399 Il.S 149 (1970)
2> Confrontation: (I) insures that the witnc.-r will give lit, Liieti>cnt> tinder o.itli  thus
impressing bun with the seriousness of the matter and g* aiding against the lie by the
possibility of a penally lot perjury; (2) forces the witness to submit to ciosvcs.imiuntion.
the “greatest legal engine ever invented for the discovery of truth"; (3) permit* the jury
that is to decide the defendant's fate to observe the demeanor of the witness in making
In* statement, thus aiding the jury in assessing liis inedibility, (citation omitted i.
tt at 158.
Ihe .Supreme Court has allud « o the demeanor aspect of confrontalion on several occasions
W. ev. Barber v. Page. 390 U.S. 719, 725 (1968); Matins v United States, 156 U.S. 217. 242-43
*E'tf) Hut we The Su/nrme Cnurl, /8vwW him. 84 IIinks 1 Kiv. I. 115 (197(1) lit light of the

3JM 'm
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nreting fire confrontation clause dwell on the defendant's right to
effective cross-examination2” and refer to physical confrontation only
incidentally.27

Despite the Court’s conflicting statements about the requisites of
confrontation,28 il has emphasized the importance of the constitutional

holding in California r. Caten allowing the admission into cvidei-.ee of prior recorded testimony o!
a witness testifying at trial, and the consequent denial of the factfinder's opportunity to observe
the witness’ demeanor when he was giving his earlier tcCimony, "the factfinder’s observation of
the Witness’ confrontation with the defendant is not constitutionally required™ (citations omitted)).

26. See, e.g., Davis v. Alaska, -115 U.S. 30.8 (1979); Chambers v. Mississippi. -110 U.S. 284
(1973).

27. See. e.g.. Davis v. Alaska, 415 U.S. 30S, 315 (197-1) ("Confrontation means more Otaa
being e'lowcd to confront the witness physically. 'Our eases eonslruiug the |eonfiontation| clause
hold that a primary interest secured by it is the right of cross-examination."" (citing Douglas v
Alabama. 380 U.S. <115, -418 (1965)).

28. See notes 17-27 supra and accompanying text. 'l he result of the Court’s conflict is exem-
plified by the confusion within the fifth Circuit. Compare Canal Zone v. I'. (I’iuto), 590 '\2d
1344, 1352 (5th Cir. 1979) (“'cioss-e.xaminaiion is the essential tight secured by the confrontation
clause™), with United Stales v. Amaya, 533 1.2d 188, 190 (5th Cir. 1976) (*'|l|he primary object ol
the confrontation clause is to permit personal ex imiuation and cross-examination of the witness
by the defendant™), cert, denial. -129 U.S. 1101 (1977).

The docni tentaiy history of the sixth amendment sheds little light on the exact meaning of the
confrontation clause. See generally Calilorr.ia v, Green. 399 U.S. 149, 174-79 (1970) (llail.m, 1,
concurring) and soutecs cited therein.

Some commont.itors believe that the confrontation cl owe was designed to prevent the kind ol
abuse that characterized the trial of Sir Walter Knlcigii in England m 1603. Raleigh was con-
victed and later executed for licasnn, based upon depositions and ex patlc affidavits, with no
opportunity to call his own witnesses ot cross-examine those adverse to Imn. .Vtv United States x
Payne, 492 T.2d 449, 457-65 (4th Cir.) (concurring and dissenting opinion), rert. denied. 419 U S
S76 (1974); P. lit.1.11 it, Tin: Sixth Aménhmi:Ni to tin CnssnruiiiM ot tin Ur.trt i>Stvvti %
104 06 (2d eel. 1969); 9 W. llomswouTn, A lltsT.mv hi I-.nuiisii Law 216-2.9 (1926). 1J. Sn -
flit N, A Iltstokv or mi. Ckiminai. Law oi Enoiand 333-37 (1883); Stephen, The Trial oj Sir
Halter A'a/eigh. in 2 "Ikansai iions oi- nil Royai Ilisiouioai So.tmy 172-87 (-Itli ser. |9]9j;
Pollitt, The Kigltti f Cotfloatation: In Hiaorvand Modern /iresr.H .1 Pon. I.. 381, 388-89(1959).

Hrlore the Hill of Rights was added to the Constitution, a delegate at + Massachusetts conven-
tion objected to the lack of protections afforded the criminally accused, ihe nature of his arg.ti-
incuts ultimately proved persuasive*;

Mr. President, | live to make .sonic remarks on the paragraph mulct consideration,
which tieals of the judicial)’ power.

Il is a maxim univci.s.dly admitted, that the safely ol ttu eject consists iu having a
light to a trial as free and impailial as the lot of humanity will admit of. IKies flic
Constitution make provision for such a Inal? i think 'lot . . ..

I he mode <A trial is altogether indelei mined; win the; the criminal is to he*allowed the
benefit of counsel; whet' er he is to he allowed to meet his accuser face to fas™, whethei
he is to be allowed to confront the witnesses, and have llic advantages of cio.s-cxaimii.t*
lion, we ar no: yet told.

These me matter:' of by no means small e 'nseipiencc; yet we have not (he smallest
constitutional security that we shall be allowed the vxetcisc «! these piivileges . . . .

On the whole, when we lully consie.ei this mallei, and fully investigate the pox*.'*is
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rit'ht as a whole by limiting the exceptions hi- rounder.29 Diaz  UrJtsd
SiaWs™ announced one such exception. On two occasions during his
trial for homicide, defendant Diaz voluntarily left the courtroom, ex-
pressly consenting to the trial’s continuation in his absence.3l While
Diaz was away, two adverse witnesses testified against him and were
cross-examined by his attorney.32 In ruling that the trial court did not
err in permitting the trial to proceed despite the defendant’s absence,
the Court explained that a defendant could affirmatively waive his
right to confront witnesses against him.%

granted, explicitly given, and .specially delegated, ve shall lind Oongiess possessed ol

powers enabling them to institute judicatories little less inauspicious than a certain u.mi-

nal in Spain, which has long been the disgrace o ft’hri.stendotn: 1 mean that diabolical

institution, the Inquisition.

(emphasis in original). 2J. 1it.1.101 Duiiaii son tin Anon ion or Titt I tt>tuai. Consm 1llion
HIO-I1 (reprint 1974) (1sted. 1X36). Srenhn 11). Si'liwart/. Till lilt 1 Ol Iticiltis 505-10(1971).

Many state constitutions or statutes expressly guarantee face-to-face meetings between defend-
ant and the witnesses against him, thereby resolving any ambiguity that might otherwise exist
concerning the physical aspect of confrontation. Vv, Ci;.. At*!. Cossr. art. Il. 8 21. C’oto.
C'oNsr. art. 11. § 16; lit. 1. Cotesr. ait. I.§ 7, Hawaii <l v. Sii.xi. 8 SOI-2 (1976); It 1. Const,art. I
©S: 1\d. Const, art, 1, 8 13; Kan. Consi. Bui. <i Rumis (j 10. Mass. Conki. pi. I, ait 12
M\ss. Ann. l.aws ch. 203, § 5 (Miehic/Law. Co-op 1%S); Mien. Comp. l.asvs J 763.1 (1970);
‘sin Const, an. I, 8 18(a); Mont.Consi.art. Il.$ 7L, Ntit, Consi.art. 1,$ 11; N.l). Ci.ni.( not
Ann. (j 29-1)1-06 (197-1); Onto Const, atl. I, 8 IlI/; On. Conk I. ail 1, 8 11; I'a. Const. ail I 9;
SI). Const, an. VI, 87, Ti.nn. Const, ail. 1, 89, Ti.nn. Coin. Ann. *10-2¥105 (19/S). Wash.
Const, art. I, 8 32; Wts. Const, art. I, 8 7.

29. Set" notes 30-92 infm and accompanying text.

Consider the related problem of determining under what circumstances lhe tight of eonfioma-
liou ix not inyoAli'il, whereby the ipieslion of the scope of the exceptions to confiontaliim is not
tc,iclicd. Avr, Snyder v. Massachusetts, 291 U.S. 97, 111 (-931) (defendant not entitled lo
accompany jury ai view of crime scene). Dowdell v. Unit' d States. 221 Il ,v 325, 330-31 (1911)
litotes of trial judge and cleil. pertaining to conduct of trial and stippli'mcnting appellate iccord
not subject to confrontation); Meadows v. New York, 926 1.2d 1176, 1181 (2d Cit. 1970) (right of
confrontation does not entitle accused to discovery of evidence that is 1 it LLItin itcly iiiliodused
I> pioseeutio 1.11 dial), cert, i/cninl, 901 U.S. 9*11(1971); I Initcd Stales v. I'olisi, »»6 |- 2d 573, 579
(2d Cii. 1969) (right of conlrontatiin does not compel prosecution to call pmlicuhu witnesses);
hherltatl v. United States, 262 F.2d 921, -122 (9|h Cir. 1958) (same). United States v. Johnson, 129
I 2d '159, 959 (3rd Cir, |0.)2) (defendant may he exelnded Bom eoutiroom duiiii); aigtimenl on
cg.icstion of law), off 2 on other yrotoi, 318 LkS. 189 (19-13); Curtis v. Rives, 123 1.2d 93k, 9.3k
ill C Co 19-11) (tight of confrontation does not compel piojccntion to call p.uliciilai witnesses)

30 223 U.S. 992 (1912)

31 hi at953.

32. 1,/

33. h! at 955. /lcronl, Taylor v. United States, 919 U.S 17. 20 (1973; Earlier Supreme
toiin opinions had implied that no aspect of a criminal 111.1t lotlld be held in a defendant's ab-
sence. Sftc, €.y, lewis v. United Stales, 196 U.S. 370, 372 (1892) ("'in felonies, it is not 11 the
power o, the prisoner, either by himself or his counsel, 10 waive the light lo lie personally pro .cut
during the tiial'"); llopt v. Utah, 110 U.S. 579, 579 (1"8-1) (**|ilhal wliich Ihe law make, essential in
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The Supreme Courl went further in lllinois v. Allen?' During his
trial for robbery, Allcr. continually disrupted the trial uebpiie judicial
warnings to behave.™ The Court held that defendant, as a result of his
misconduct, forfeited™ his right of confrontation and that the decision
to remove him and proceed with the trial in the presence of his attorney

proceedings involving, the deprivation i»flife or libeity camioi be dispensed 4iti or affected by the
consent of the accused™).

Cf. Hrady v. United States. 307 U.S 742. 748 (1170) (*[*.v],livers o f constitutional tights not only
inu,.i be voltintaiy but must be knowing intelligent acts done witb snliicient awareness of the
tele..ant circutnstances and likely consequences” (footnote otnitted)). Johnson v. Zcrbst, 304 U.S
458, 464 (1938) ("(a) waiver is ordinarily an intentional relintjaishmcni or abandonment of a
known right or privilege™). SWal.iv lloykm v. Alabama, V.5 U.S. 2is. 74.1 (1960) (accused may
> .ivr right of confiontation by pleading guilty); Williams \. Oklahoma. 3K U.S. 576, 5X3-84
(1**59) (when defendant admilted ninti of state attorney’s statements of details of crime and ol
defendant’s criminal record, defendant implicitly waived right >4 confiontation on tlin.se state-
ments), United State., v. Marlin. 4XV 1.2d >74. 67X pith (’ir. 1973) (defend,nit tnav stipulate lo
admission of evidence and thus waive right o confront source of evidence), cm. tfcnicil. 417 U.s
wIN (1974)

74 3>7 U S. 337 (1970).

35. /</. at 33*7-41. AT a was readmitted to the coiutiooin on several occasions, and the judge
olloicd Allen the optimi of remaining al the trial il Allen would promise good behavior. Allen
replied, "I’ll ptomisc you shit."” Appendiv to I’ctition for Uertioiaii at 3K, Illinois v Allen. v»'
uU.s 337 1*37(). dial lit llu’.Sn/nane C'nnr;, iG> /ftin. Mi/fim note 25. al VI 11,6.

36 <iiin/'iiit" Mtnray. 1he /'<<»</[# /. i/lvi</ <tnnnin//KJi'n,him firm //A Own tiini | Com-

/nrmia’ 1liif, 36 U, Coi.ii | Hiv. 171, 173 (|Vf>4) (arguing (hat tepealed iniseondtn t by defend-
am after warning ainotuiis to vtiluuiary waiver), with IV.iiiminahv Dh.ai i oi [I'lnnon t
Aminpminis In lin bitnitvi Kimis oi (kimikai Piuhiniuti I'nn 13n Uniii n St vii .

Dimkk i Cntntis, Anvisnitv (o.mmuiii Nutt 'In Im . It Cmst. I* 43(b) (1*778) (discussing
proposed change in language contenting evcepiions to letpiircineiit tinii defendant be present al

eveiy Mage of bis criminal trial.

Subdivision (b) is amended so as to deal with the situations included ilietein in terms ol
cases, a defendant who absents liimsell oi who eng,ages in disruptive eondutl does not
really "agiee™ >0 hi; tried in his ahsemc or "inienli(>uidly iehinliiish” his right to he
present leather he loses or foiled. Ins ri( ‘it lo lie piesent by way of a penally lor violat-
ing veil.tin obligations oi condition-. This is more than a mullet of semantics. In 11/imni
e. Alhn. holding that u disluplivc defendant may I- winded liom his trial. lhe Cmiil
did not conclude th.it the defendant had waived hi. tight to be' piesent, but rather than
[>ir\ lie "lo t Ins light" by virtue ol Ins tichaviot "ol such an extreme and aggravated
nature as to jtislily either bis removal Iroiu the viniilioom oi In. total pbvsieal leslranit "
|3V/ U.S. at 3I(i.| Ibe com I of appeals bad touched (lie opposite icsnlt by imalv/ing tin'
c.i;" m terms ol waiver and concluding that so long as Allen insisted upon bis right to be
pu sent, which lie clearly dal. he could im; be held to have waive ! u because "(lie insis-
tence ol a defendant that lie everci.se this right tinder iime.isouable conditions does not
amount to a waivei " 413 1 2d 23?|, 235| (7th (ir. 1%"%))

(citations omttled)
Seent\n Note. Illinois v. AHeir The | innil hejeiitl.nil >Rtyju inn Inil hint. 46 N V.U | Kmy
120, 132-34 (1V71); Il .YIr. 1 Kiv 447 (IV77. 2s U I'm 1.1ds 443. 455 (1967)
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was proper/7

The Supreme Court elucidated the final exception to the right of con-
frontation— the necessity exception—in Maneusi i. Stubbs.3" Defend-
ant Stubbs claimed that a Tennessee court, in retrying him for murder,
had violated his constitutional right of confrontation by admitting the
testimony of a witness at his previous trially) The government argued
that the witness, who had moved to Sweden before the retrial, was un-
available. Holding that the witness’ testimony at the first trial bore
"sufficient indicia of reliability,”"” the Supreme Court ruled that the
Tennessee court, after finding th.it the witness was, in fact, unavaila-
ble'll to testify at (he second trial, had properly admitted the testimony

37. 397 1L.S. hi 3<13. With its strong emphasis on defendant's misbehavior, tlic forfeiture
exception lo the light of confrontation has been limited to cxtiome cases of misconduct by the
accused. See, Reynolds v. Uniled Stales, 98 U.S. bl5, 158 (1S7.X) (defeudai.t who voluntarily
keeps a witness from testifying ealiiuit insist on right of confrontation); I'nitc1Slates v. Carlson,
517 1.2d 13 5ft. 1359-60 (Xth (it. 1976) (witness' piior grand jmy icsiimony held admissible despite
iihsetice of confrontation with defendant because defendant's intimidation of witness caused wit-
tiess' unavailability at trial), cat denial, <131 U S. 91-1 (1977). United States v. Mayes. 512 I\2d
(+37, ti'l1S-51 (bill Cit.) (dt'feiidant who brings about denial of confrontation in furtherance ol Ins
own interests may not complain of violal'on of his constitutional lights), art denied, *122 U.S.
11108 (1975), ef. father v. (iladden, 3X5 U.S. 293 (1966) (per curiam) (bai)ill's misconduct srotated
defendant's light of confrontation); Douglas v, /.tabuinu. 3Stt U.S. s 15, 418-2*0 (1%5) (pio .ecutoi's
misconduct violated defendant's light of conlYom.'tion) State v. Collins, -65 Md, 70, 7X-79, 2XX
A 2d 163, ItiS (1972) (defendant's absence, through ‘to fault of his own, at deposition of witness
eminted Jclend.nil's sixth atueiulment right of undioolalion). <atlson, hitter,cut in die.line nnd
the (‘tmMithdor.nl Kiyjtt o f Ctmjront.ninn, 9 (thim. 1. Hint. 293 (1973) (if prosecutoi refeis to
evidence outside /m’»nerd in his summation, bnidcn tliould be on prosecution to establish that
com was haimless). Ac,” -'ho (iraham, '/he Right tf t'oifrontoiinii nnd die lleorsoi Ruhr Sit
Uniter Rn/afh [.mcx Another I*2% XC'ltIM I- IR t. 99, | t'i (1972) ("'|a| defendant who murders
a witness ought not lie permitted lo lits/.be :l.e right ol confrontation lo piohihil the use of his
accusation™).

3X <108 U.S. 21)1 (1972)

39. Al m 209. this case atose alter Stubbs was convicted of a felony in a New Yoih stale
eouit In his habeas eoipus petition, Stubbs alleged that because Ins earliei lenneoee conviction
was unconstitutional, the New York state comt could not use the Tennessee conviction as a predi-
cate for a h.usher punishment under New Yolk's second ollcndci laws /,/ at 2115.

<L Ihe locus of the ("unit's concent has been to insuie that there "are indicia ol rclialiil-

uv which have been widely viewed as dcteimtnative of whether a statement max be

placed hctorc the jury though there- is no coiil'toi ation of the declarant,2 lhtltnn ¢ / i

nni L Ilitte 11°S. */e), 89(1970)|, and to "alford the trier of lad a .stuixfncuuy basis lor

evaluating the truth of the prior .statement,** f'n/t/nrtth r (nan , . (799 11S. 149, 161

(197(1)] 1t is clear from these statements, and from numerous prior detision.s of this

Court, that even though the witness be unavailable his prior testimony n ast beat some
of these "indicia of reliability" referred to in Ihtlinn.

*H« U.S. at 213.
<1 (om/hire United States v. Rogers, 519 1.2d '190. lux 502 (Xtli Cu 1976) (witness who
lesiiiied to nteinory lapse and invoked filth amendment plivdegc was not "miaxailable™ at dial),
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into evidence at Stubb’s retrial.'}-

The necessity exception to confrontation is reflected in Rule 15 of the
Federal Rules of Criminal Procedure.'1l3 Under Rule 15 deposition cvi-
dcr.'e is admissible at trialIlif the deponent is unavailable to testify;l

cert. denied, <131 U.S. VIS (IV77). with United Slates v. Amaya, 533 F.2d 188, I‘H (5th Cir. |97()
(witness who testified to lack of memory concerning material portion ofsubject matter of his prior
testimony was "unavailable" at trial), cert, denied, -129 U.S. 11Ul (I'>77), and United States v
Fiore, 443 1 2d 112, 115 (2d Cir. 1971) (declarant who refused to lake oath and made it clear th.it
he would not testify was “unavailable™ at trial), cert, denied. 410 U.S. 984 (1973).
See generally Fill). R. I;vn>. 804(a), defining “unavailability as a witness™ as including situa-

tions in which the witness

(1) is exempted by ruling of the court on the ground of privilege from testifying con-

cerning the subject matter of his statement; or

(2) persists in refusing to testify concerning the subject matter of his statement despite

an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of his statement; or

(5) is absent fiom the hearing and the proponent of his statement has been unable to

procure Ins attendance (or in the case of a hearsay exception under subdivision (b)(2),

(3). or (4), his attendance or testimony) by pt cess or othei teasonuble means

A declarant is not unavailable as a witness if his exemption, refusal, claim of lack of

memory, inability, or absence is due to the procurement oi wrongdoing of the piopoucnt

of his statement for the purpose of ptcventing tile witness from attending oi testifying,

Hut see llaiber v. I'age, 39tt U.S. 719. 722-25 (1908) (state must make good-failh dibit at of
taining attendance of witness at trial before court may declare witness unavailable); Mote-. \
United States, 17X U.S. 458, 4(i7-74 (19IKIl) (witness’ prior testimony inadmissible because ne--i
pence of piosecution caused dcelatant’s absence at trial), United States v. | ynch. 499 | .21 lot I
1022-23 (1).C, Cir 1974) (parly odeiing oul-of-couil statement carries burden of deinonslratine
mia'.nubility of declarant); I'Méef. United Stales v. llell. 51HL F.2d 1287, 1290 (2d Cir. 1974) (Inal
court’, tie ivailability ruling reviewable only for abuse of discretion)

Seegenerally ."in.posiion nn the Tropnxe,! federal Sides ofl.'videncc: Hart/, 15 waym 1 11"
107(>, 11111 -tio ('9u9), Note, The i'nowid.ihihiy Re:/iiircmentfoi T \captions to the llairstn Hide. !
Mo. L. Id v. 404 (197(r), ; i.AVA L. Id v 477 (1969)

42. 408 II.S at 21b.

43. See note 1 supra.

44, See, et;.. United Stales v. King, 552 1 .2d 833, 840 41 (91h Cir. 1976) (tejcciing contention
that couliontation clause pioliihits use of witness' deposition at criminal trial), ecu denied, 1o
U.S. 966 (1977); United Stales v. Kicket'Oti, 498 1-.2d 367, 374 (7th Cir.) (same). cert, denied. 419
I1.S 965 (1974); United Slates v. Singleton, 46(1 F.2d 1148, 1152-53 (2d Cir. 1972) (same).
denied, 410 U S. 964 (1973). See 19 N.Y.L | 198(1973); 1973 UIAII L. Id v. 839. .SVvgetter,r't\
Cailson, Jailing the Innocent: Hie flight o fthe Matanil Hitness, 55 1owa 1. Idv. 1, 18-19 (Interi

45 1'rii I( Ckim. I'ltnc. 15(e). tipto note 3. .Viv notes 12,41 supra

Ihe Stiprcnn- Court has staled that the rig,lit ol e.iiifrorilalion is not ti men; codif.niton o: t
heatsay rtile and its exceptions. See, e.g., Outton v. Evans, 4K) U.S. 74, 86 (197(1) (plurality opm-
roll) ("It seems apparent that the Sixth NincndmeiiEs C'onlinntalion Clause and the evidenti.oy
heatsay title stem fiom the same roots Hut this Court has never cigiulcd the two, and we decline
to do so now.") (footnotes omitted), California v. Green, 399 U.S 149, 155 (1970), Snyder *
Massachusetts. 291 U.S. 97, 107(1934) Hutcf. Salinger \. United Stales, 272 U.S. 542. 54S[|9.M
(piupo.e of confrontation clause is to preseive the eoninioii-hiw right and its exceptions) Set 0' '
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Moreover, with recent technological advances in the field of electronics,
depositions by video tape are gaining iccognition at federal criminal

chambers v. Mississippi. <110 U.S. 284. 302 (1973) (il testimony is critical to defense, ""hearsay rule
iiiiv not be applied mechanistically to defeat the ends of justice').

Nevertheless, the policies underlying the necessity exception to confrontation and the excep-
tions to the hearsay rule are similar. See, €.g.,, D mton v. Evans. 400 U.S. at 80-83 (allowing
admission at criminal trial of declaration by co-conspirator in furtherance of conspiracy); Califor-
nia v. Green. 399 U.S. at 165 (alternative holding) (allowing admission at criminal trial of prior
iccorded testimony of now-unavailable witness if defendant had opportunity to cross-examine
that witness at time of recording); Delaney v. United Slates, 263 U.S 586. 590 (1924) (allowing
admission at criminal trial of declaration by co-conspirator in furtherance of conspiracy); Mattox
v. United St ties. 156 U.S. 237, 244 (1895) (allowing admission at criminal trial of prior reco.dcd
testimony of now-unavailable witness because defendant had opportunity to cross-examine n!
lime of recording); Mattox v. United States, 146 U.S. 140, 151 (1892) (allow ing admission at crimi-
nal trial of dying declaration); United States v. Martinez, 573 1;.2d 529, 533 (8th Cir. 1978) (al-
lowing admission at criminal trial of declaration by co-conspirator in furtherance of conspiracy);
McLaughlin v Vinzant, 522 1\2d 448, 450-51 (1st Cir.) (allowing admission at criminal trial of
spontaneous utterance), cert, tlenifil, 423 U.S. 1037 (1975); United States v. Snow, 521 1:.2d 730,
734-36 (9th <it. 1975) (allowing admission at criminal trial of declaration by co-conspirator in
hit (Iterance of conspiracy), ccrl. denied, 423 U.S. 1090 (1976); United Stales v. Lipscomb, 435 I;.2d
795, 802-03 (5th Cir. 1970) (allow mg admission at criminal trial of entries in the regular course of
business), cert, denied, 401 U.S. 980 (197i); llanlcy v. United States, 416 1:.2d 1160. 1167-68 (5th
Cir. 19(>9! (same), edt. denied. 397 U.S. 9)0 (1970); United Stales v. Kelly. 349 I.2d 720. 770-71
(2d Cir. 1965) (allowing admission at criminal trial of recorded past recollection), ren. denied, 384
I1'S. 947 (1966); Reed v. lleto, 343 1.2d 723, 724 (5th Cir. 1965) (allowing admission at criminal
trial of public records of routine character). Tin see. e.g., llarber v I'age. 390 U.S. 719, 722-25
(1968) (expanding "unavailability” concept beyond its traditional hearsay definition), Kirby s.
United States, 174 U.S. -17. 53-56 (1899) (denying admission at criminal trial of record of convic-
tion of thieves to prove that property received by defendant had been stolen); Phillips v. Neil, 452
f.2d 337. 343-48 (Gilt Cir. 1971) (refusing admission at ctiminal trial ofentry in the tcguiar cotit.se
of business), reii. denied, 409 U.S. 881 (1972).

See geaetedly linker, supra note 16; Grab.un, The Confrontation danse, the Hearsay Rate, aid
the 1'orgetful Ilitness, 56 Ti-x. I. Rrv. 151 (1978); Griswold, supra note 16; Read, The Few Ct <
frontation- The Hearsay Dilemma. 45 S. Cai.. L Rrv. 1(1972); Seidel on, Hearsay Txee/niom and
die Si\ih Amendment, 40 Gto. \Y ash. L. Rrv. 76 (1971); V.'estcn, W/ii.i note 16; Younger. Hear-
iliynnd Confrontolion, (>r. Illiai ! very Criminal Defense lawyer Should Have in Mind Ithra He
Oh/eets to the Troseeutar's djft. i f Hearsay, 2 N viT. J. CitiM. Oi i 65 (1976). Note. Confmntathm,
Crass-T.xaminniion and the Right io I're/iere a Defense, 56 Gt.o. 1.J. *39 (1 N o t e , [/tie Useif
Drier Recorded 'Testimony and the Right of Confrontation, 54 low s I.. RI's 360 (1968); Note,
Hearsay, the Canfran/aliim Cuanmiee and Related Problems, 30 1 v L. RILv. 651 (1970); Note,
/Yeserving the Right lo Cati/ranitilion—A Few Approach to Hearsay C.vidcn-.e in Criminal Trials,
113 U. I's | RILv. 741 (1965); Note. Hearsay and >onfrontatian Can the Criminal Defendant's
Kt,fils He | 7eserved Ci.dera llifiirr.in'dStandard?, 32 wash.  Lii I Rl v. 243 (1975), 38 LA. I.
Ri'v. 858 19/.S). 40 M i. I.. Rt.v IMI (1975); 13 U.C I. A | RIls 366 (1966); 31 V\S'». I Rrs
683 (19 75 Yaii I.J. 1434 (1966).

Sec atio (. Mr ("tm.'ttr'K. Mr CotrMIt h’s 11akanoax 0i till 1\w or Evun.Mt t; (j 252 (2d e»l.
197?); .1 Wt.iNsii.iN fit M. lit not it. 4 Wt insii in’s I-viiu w i at 1 800 |04) \1977): 5 W n stolti,
Ivti,|\< i (j.S 1365, 1395-1400 (Chadluiurii lev. 1974).
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trials/6

46. See, e.g.. Uniicd Stales v. King. 552 1'.2d S.33, 841 (9th Cir. 1976), cert. denied, 420 U.S.
966 (1977); cf. Hendricks v. Swenson. 456 |- 2d 50?. 505-07 (ilih Cir. ii>72) (allowing admission at
criminal trial of video-taped confession by defendant).

Fed. R. Civ. P. 30(b)(4) (applicable to criminal trials through Fed. R. Crim. P. 15(d), supra
note 3, provides;

The court may upon motion order that the testimony al a deposition be recorded by other

than stenographic means, in which event the order shall designate the manner of record-

ing, preserving, and filing the deposition, and may include other provisions to assure that

the recorded testimony will be accurate and trustworthy. If the order is made, a party

may nevertheless arrange to have a stenographic transcription made at his own expense,
(emphasis added).

See State V. Reid, 114 Ari/.. 16, 27-29. 559 E.2d 136. 147-49 (1976) (en bane) (allowing admis-
sion at criminal trial of video-taped testimony by non-key witness), cert, denied, 431 U.S. 921
(1977); People v. Moran, 39 Cal. App. 3d 398,410,114 Cal. Rptr. 413, 420(1974) (allowing admis-
sion at criminal trial of video-taped testimony by main prosecution witness; “|v]ideo tape is suffi-
ciently similar to live testimony to permit the jury to properly perform its function”); Hutchins s.
Stale, 286 So.?d 24-1, 245-46 (Hu. Hist. Ct. App. 1973) (allowing admission at ciiminal trial of*
video-taped testimony by expert \vitncss)2&tuto.v. Hcwectl,.86. Wash. 2d 487.490.94. 545 )’.2d 17'I
,'1203-05 (1976) (cn banc)l(allowing admission at criminal trial of video-taped testimony by vic-
tim).

5n Kansas City v. McCoy, 525 S.W.2d 336 (Mo, 1975) (en band, the .Supreme Court of Missouri
sustained, as consistent with the confrontation clause, the use of closed circuit television in the
examination of an absent witness at a criminal trial. The city's expert witness testified from the
crime laboialoty while the judge, parlies and counsel watched from the courtroom. As noted by
the Supreme Court of Missouri, the two-way closed circuit tclc-vi-nm system causes the transmis-
sion of pictures and voices to be instantaneous, Id, al 337. In contrast, a video-taped deposition is
not a present event, but a record ofa past event, See Weis. l:/eeiron:es T.vpand ('oitnrooi.is' Hal/v.
63 A.H.A. J. 1713, 1715 (1977). The distinction might he sigmlicant in light of the requiccnicni
Hint a witness be unavailable at a federal criminal trial before the trial courl may admit.. depo.i-
tioh by that witness as substantive evidence against the accused. Bit* Fed, R. Crim. I* 15(a),
supra note 3. When using closed circuit television because the witness is testifying at the time of
the trial, it might be unnecessary to show that the witness-is unavailable to testify in Ihe court-
room. Satsee 44 U.lvI.K.C. L. Rr.v. 517 (1976) (arguing that due to the unique dnir.iclerioiesof
closed circuit television, its use ttt a criminal trial, unlike the use of video tape, violates the defend-
ant’s right of confrontation).

A wealth of material discussing the use of video tape at various stages of the trial process exists;
most commentators advocate its use in the courtroom Seegenetath Rather .2 Hates, |'itleolopeat
Ciiminal i rrn<edings, 25 I1asiiNfts L.I. 1017 (1971); Herman!  Jacouhovitch, iish Outof Water
A iiricfOverview i fSocial am! Psychological Concernsabout li\leotape,i Trials, 26 I11a-shnos 1. 1
999 (1975); Cunn iigh.uu, Vuieotape Evidence: Technological it,novation in the Trial Timesi. 36
Ata. Law. 228 (1975); Doret, Trial hy \'ideotope~-Can ./tolire He Seen la lie Pone?. 47 1lsic
L.Q. 228 (1974); Kennedy, The Practical Uses of iriahision anti Pepovision, 1971 Tmu |
Gunn- 183; Kornblum & Rush, leterhwn in Courtroom ami Classroom. 59 A It AT. 271 (I
l.eibsim. How and When to Use lideo lope ihpositir i, -12 Kv. 111.MI1 ¢ H. 31 (Apr. |97S).
McCrystal, Tir/eotnpe Triala Relieffur Our Congested Courts, 49 Dun. I.I. 4t>3 (19/3); Miller.
lideotaping the Oral Reposition. 18 I'RAC. Law 45 (1972), Moiriil, inter— The lideo iuj'c Itnti.
3.1 Mar. J. I'llac. & I’roc. 237 (1970), Note, lideotapr Trials: i cgaiand Practical hnpittan,no <
Cot.list J. I.. & Sot'. Elions. 363 (19/3); Note, Hehra\l t liters |ideotope: The Men lidee tech-
nology in Perspective, 0 (’ri.k.iiion 1 Hiv 214 (1972), Note, Vnlco-Tape 1rials: .1 i'roi=
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In United States r. Beri/ie/d47 the Eighth Circuit Court of Appeals
asserted that both physical confrontation and concurrent cross-exami-
nation arc essential elements of a defendant’s sixth amendment right of
confroniaiiuii/” Unless the defendant waives, forfeits, or loses by ne-
cessity this constitutional right, a confrontation that does not entail an
actual face-to-face meeting between the accused and the witness does
not meet the requirements of the sixth amendment.4" In reaching this
conclusion, the Court specifically relied upon Mattox v. Unitct'
States,5" Kirby p United States?' Dowdell p United States?2and Sny-
der p Massachusetts?y Writing for a unanimous court, Chief Judge
Gibson argued that, “While some recent cases use other language, none
denies that confrontation required a face-to-face meeting in 1791 and
none lessens the force of the sixth amendment.”5”

In the opinion of the court, physical confrontation is of primary im-
portance because it guarantees to the accused the right to participate in
the conduct of his defense.55 Moreover, the court expressed the belief
that the accuracy of an adverse witness’ testimony is sharpened by the
presence of the defendant. 1 Cross-examination is an essential com-

ts/i/iiuiiunnr.ita t.eyutAnalvsi-, 26 Sian. L. Ri.v. 619 (197*1); 20 Ur Taui. L. Ki v. 92%) (1971), *I2
Mo. I.. Kiv. 121 (1977).

SWiimi fi Cnu A W. Suiuamm, Li AUNINr. ihom television 84-86 (1968) (study indicated
lliat media instruction lo students matches eflccliveness of live instruction): Ryan *t Cassatt, litr-
vision iiviitcmc in Court, 122 Ast. I I'sycii. 655 (1965) (discussing use of video-taped interviews to
determine legal competency)

<17. ;593 P.2d 815 (8lh Cir. 1979).
*18. /Fai 821.
<9 hi at 820-22.

50. 156 U.S. 237 (1895). Sec note IX supra and accompanying text.
51. 171 U.S. *17 (1899). V< note 21 Supraand accompanying text.
52. 221 U.S. 325 (1911). See note 21 supra and accompanying text.

53. 291 U.S. 97 (193*1).St't* note 21 supraand accompanying text
5. 593 1.2d ;it 821

The right of cross-examination reinforces the importance of physical confrontation.
Most believe that in some undefined but real way recollection, voracity, and communica-
tion arc Influenced by face-tb face challenge. This feature is a part of the sixth amend-
ment tight additional lo the right of cold, logical cross-examination by one's counsel
Il
In a footnote, the court noted that “|e]xclusion of the defendant from a deposition where testi-
mony is taken for introduction at trial also potentially conflicts with the defendant’s right of scfli-
representation.”” hi at 821 n 8 (citations omitted).
The court cited no authority to support its contention that a lacc-to-face meeting .between de-
fendant and witness increases the likelihood that the witness will truthfully relate lhe fact*.
Whether effective cross-examination by counsel produces Ihe same result, and whether the court's
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panion to physical conrronlation, but it is not independently sufficient
to satisfy the requirements of tin; sixth amendment.”'

Once the court established that physical confrontation was required,
it turned to the question of whether licnfield, verbally or through his
actions, had lost the protection of his constitutional right. The court
found that Benficld haci not waived, forfeited, or lost by necessity his
right to physically confront Cady at the deposition.58 No evidence of
an affirmative waiver by Benficld existed,50 and the court did not find
the charge against BonlieJdd so heinous as to excuse the prosecutrix from
facing defendant while testifying/I Shifting its focus to the specific
procedure used at the deposition, the court found that the absence of a
face-to-face meeting between Benficld and Cady, and the hitter’s un-
awareness that during the course of the deposition she was being moni-
tored by defendant, resulted in only an imperfect confrontation/’l As
such, it was insufficient to test the accuracy of Cady’s perceptions and
expressions of her ordeal/2

The court carefully noted that it did not condemn the use of elec-
tronic devices in the courtroom/'2 Instead, the conn’s concern
stemmed from the particular procedure employed. The deposition pro-
cedure used was “(lloo great an abridgement . . . of defendant’s con-

proposition is sound from a psychological standpoint R imelenf. Seegenmdk Kttinki m
Imi'ki ssions 27 (1**75); M. | Mit* (t It. Cam .son, Cams and Ma'll mals on laioinu 166-7.1
(1*>72); Ladtl, Sowe (Jhtftw/Mtu on Otddulih. Ini/wichnwiit oj Ili/hivsi i, 52 ColiM 11 1,Q, 227
(1967); 44 UM K.C. L. Rl v 517. 52.1-25 11070). Sre .;/«< United Stalls v. West. 57-1 1.2d IHI,
11-0 (dtli Cir. I>7R) (Widener, J,, ilis-.ontiru;) (undocumented statement that "wo inlist recotmixe
that a witness will alien inukc accusation* behind the buck el ite accused which lie will not repeat
to his face”).

57. 59,2 1.2d tit X2I "The right ol cioss-cxHimnution reiiforecs the importance of physic. |
confrontation.” A/

58. /./ at 82.1-22

59. Id at 821.

ftO. Id. The court merely assumed, without deciding, that a grievous crime against a person
could excuse the victim from facing the. defendant while testifying A/ Although itoling Ili.it Si.iie
v. Richey, 107 Ari/.. 552, 555. 490 I’.Pd 558. 591 <1971), allowed the examination, in defend mi’
absence, of a child abuse victim’s competency to testify, the RtnfM comt found no imh. n«'i>
tliat the child had given substantive testimony in the dcfendtmi’tal> cnee SV.VI;.7d at 821 u I’
The IIm/iM court concluded that ' [tjo liml a waiver or Im: iimc in this case would dcsiioy th-'
light of confrontation in nc.nly all cases of alleged ciuncs against persons™ /./ at 821.

hi. 592 I-.2d at 821-22.

62 Id.

62 'Today's decision should not he regarded as prohibiting the development of electronic
video technology in litigation. Where the patties ag.ee lo a given pioifdme ot where the prove -
ilthe mote nearly approximates the traditional couitioom setting, out apptov.il might he loidi
coining™ Id. al 821
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frontation right to pass constitutional muster.”64 The court ordered
that Benficld’s conviction be reversed65 and, after disposing of Ben-
field’s objections against the government's ability to retry him/% re-
manded the case to the district court for further proceedings.67

Benjield's significance lies in the Eighth Circuit’s reestablishment of
the requirement of a face-to-face meeting between defendants and wit-
nesses as an important part of the constitutional right of confrontation.
The court’s emphasis on defendants’ right to personal, physical con-
frontation is consistent with the MattoX line of cases6* and the holdings
of r,tiz nnd Allen?' The Supreme Court’s recent focus on effective
cross-examination as the cssen'ial element of confrontation, however,
had shifted the requirement of physical confrontation to the back-
ground.70 Thus, the Bcenfield court’s reemphasis on facc-to-face meet-
ings absent a showing of waiver, forfeiture, or necessity indicates that
physical confrontation has not bee 1 eliminated from the rights guaran-
teed by the sixth amendment.

The decision in Benfieldis also important because the court expressly
approved the use in criminal trials of video-taped d positions that com-
ply with the terms of Rule 15 and allow the d hint to participate
actively in the proceeding. Commentators gene agree that a jury is
capable of satisfactorily viewing a deponent’s d. mor through video
tape,7l and the court’s decision exhibits a willingness to accept this
proposition.77

A deposition proceeding plays a significant role in the ultimate dctr.r-

6-1. I,! "Hoc die light of coiifroiit'Uii'M was considerably | nitailed I»y the procedures em -
ployed. WiItiil curtailment nr diminislitm'iK impld be constitutionally pcimissihlc depends on the
fiictiiiil context of each ease, im India;; the defend,mt‘s enminel * /,/

65. U a! x22.

66. /.

6v. hi

6S  .Viv notes 1)1, 21 supra and accompanying text

69. In neilltei Din; i Alien diet the Supreme I'uiut declare defendant'sconfrontation sij.ht

satisfied by viearirus represent ilinu lliiotipb counsel Instead, the ( ami devised the waiver and
t'orleiltiic exceptions, respectively, to the riphl ofconliontatiun 5'\v not, s 10 17 supra and accnm-
p.iiiyni|! text Ilnis, the ability o! llenlield s attorney to cioss exaiuinc <"suly at the tlep isition, .nv
note Il supra, could not pmperly .support a lindiii|; tli.il Uentiild's ii;;lit confiont.dimi w.t,
satisfied.

70  .Mr notes 22-21 supra and aecompanyinp text

71. See cases and oilier milhorlt ex cited note <I6supra.

12 Cf the Supreme Court DII' Tam. supra note 25, at115 (whenapplied to lien/., hi, slip
pests that allliniiph video tape sullieiently cxhiliits a witness' demeanoi, the Constitution may not

require that the jmy view d ineanoi)
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mination of a defendant’s guilt or innocer.c;. Thus, the Benfieh! court’s
careful scrutiny of the procedure employee, during the victim’s deposi-
tion is commendable. The court's holding that confrontation between
defendants and witnesses must be complete precludes a step backward
toward a judicial system in which ex parte affidavits and depositions
would be sufficient to support a criminal conviction.'3

73. Sec Mattox v. United States, 156 U.S. 237, 242-13 (1895); note 2S supra.
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UNITED STATES of America, Appellee,
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Russell Wayne BENFIELI), Appellant.
No. 78-1665.

United States Court of Appeals,
Eighth Circuit.

Submitted Dec. 11, 1978.
Decided March 8, 1979.

Defendant was convicted in the United
States District Court for the Eastern Dis-
trict of Missouri, John F. Nangle, J., of
misprision of felony, and he appealed. The
Court of Appeals, Gibson, Chief Judge, held
that: (1) where defendant was not allowed
to be active participant in videotaped depo-
sition and witness was deceived as lo pres-
ence of defendant in building anti defend-
ant’s ability to hear and view testimony as
it wns given, use of the videotape deposition
at trial violated defendant's constitutional
right to confrontation; (2) evidence was
sufficient to support conviction for mispri-
sion of felony, and (3) Fifth Amendment
did not present bar to retrial on misprision
of felony charge, notwithstanding that de-
fendant had been acquitted on charge of
being accessory after the fact to kidnap-
ping.

Reversed and remanded.

1 Criminal Liw c="G62(l)

Normally, the right of confrontation
includes a face-to-face meeting at trial at
which time cross-examination takes place.
U.S.C.A.Const. Amend. 6.

2. Criminal Law e=»662(l)

Constitutional right to confrontation
requires cross-examination in addition to
face-to-face meeting in that right of cross-
examination reenforces importance of phys-

ical confrontation. U.S.C.A.Const. Amend.
6.

3. Criminal Law c=aGG2(3)
Exclusion of defendant from deposition
where testimony is taken for introduction

at trial potentially conflicts with defend-
ant’s right to self-representation as well as
to his right of confrontation. U.S.C.A.
Const. Amend. 6; Fed.Rules Crim.Proc. rule
15, 18 U.S.C.A.

4. Criminal Law ¢=627.2

Although videotape deposition of wit-
ness supplied environment substantially
comparable to trial, procedural substitute
was constitutionally infirm where defend-
ant was not permitted to be active partici-
pant in the video deposition and witness
was deceived as to presence of defendant in
building and his ability to hear and view
testimony as it was given. U.S.C.A.Const.
Amend. 6; Fed.Rules Crim.Proc. rule 15, 18
U.S.C.A.

5. Criminal Law c=662(l, 3)

Confrontation clause of Sixth Amend-
ment contemplates active participation of
accused at all stages of trial, including face-
to-face meeting with the witness at trial or,
at the minimum, in a deposition allowing
the accused to face the witness, assist his
counsel, and participate in the questioning
through his counsel; any exception should
be narrow in scope an based on necessity
or waiver. U.S.C.A.Const. Amend. 6.

6. Compounding Offenses <=6

Evidence was sufficient to support con-
viction for misprision of felony for failure
to notify authorities once defendant had
knowledge of kidnapping. 18 U.S.C.A. § 4.

7. Criminal ljiw <=>1175
Inconsistent verdicts in a .ingle trial do
not form basis for reversal of conviction.

8. Judgment c=»751

Criminal rule of collateral estoppel does
not apply to verdicts of guilt and innocence
rendered in a single trial.

> Criminal l-aw 0=>186

Fifth Amendment did not clearly bur
retrial of defendant following reversal of
conviction for misprision of felony, notwith-
standing that defendant was acquitted at
trial on charge of !>eing accessory after the
fact to kidnapping. 18 U.S.C.A. 8§ 3, 4;
U.S.C.A.Const. Amend. 5.
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John C. Pleban, London, Greenberg &
Fleming, St. Louis, Mo., argued and on
brief, for appellant.

David M. Rosen, Asst. U. S. Attv.. St.
Louis, Mo,, (argued), and Robert D. Kings-
land, U. S. Atty., St. Louis, Mo., on brief,
for appellee.

Before GIBSON, Chief Judge, and
BRIGHT and HENLEY, Circuit Judges.

GIBSON, Chief Judge.

A jury found Russell Wayne Benfield
guilty of misprision of a felony in violation
of 18 US.C. § 41 and acquitted him of
being an accessory after the fact to kidnap-
ping in violation of 18 U.S.C. § 3.: After
being sentenced to prison for two years on
the misprision charge, Benfield brings this
appeal. We reverse and remand.

The events leading to the conviction of
Benfield took place during February 1977.
Prior to February 24, 1977, John Bates was
an inmate at the Arizona Slate Penitentia-
ry pursuant to his conviction for assault
with a deadly weapon. On that date Bates
broke out of the Arizona penitentiary with
the assistance of hi wife, Charlotte. The
following day John and Charlotte Bales
forcibly took Patricia Cady and her automo-
bile from a hospital pnrking lot in Tucson,
Arizon. The Bateses then drove the auto-
mobile, with Cady as a prisoner, to St.
Louis, Missouri, where they arrived on Feb-
ruary 27, 1977.

Prior to his arrival in St. Louis, John
Bates telephoned Russell Benfield several
times, both before and after Kkidnapping
Cady. The substance of those convorsa-

18 U.S.C. § 1 provides:
Misprision of felony

Whoever, having knowledge of the actual
commission of i>felony cognizable by a court
of the United Siutes, conceals nnd does not
as soon as possible make known the same to
some Judge or other person in civil or mili-
tary authority under the United States, shall
he fined not more than $1i00 or imprisoned
not more than three years, or both.

2. 18 U.S.C. 5 3 provides:

Accessory after the fact
Whoever, knowing that an offense against
the United States has been committed, ra-

tions was disputed at trial. The Govern-
ment’s version came in through the testimo-
ny of Charlotte Bates and Patricia Cady as
to what John Bates told them had lwn
said. According to this version Bates told
Benfield about the kidnapping during a
phone call from Las Cruces, New Mexico,
and Benfield told Bates to bring Cady to St.
Louis. Benfield testified that he did not
learn of the jailbreak or kidnapping until
Bates arrived in Missouri.

In any event, Benfield did meet with
Bates in St. Louis. Benfield rented a motel
room for Bates in which Patricia Cady was
held. Cady was blindfolded and only saw
parts of Benfield's face and body. As in
the case of the telephone conversations, the
Government’s version of the discussions be-
tween Benfield and John Bates was
presented through Charlotte Bates’s and
Patricia Cady's recollections of what Bates
recalled after Benfield had left. The
Government presented evidence that Ben-
ficld gave John Bates sixty-si\ dollars, and
promised to bring additional funds to him in
Kennctt, Missouri.

According to Benfield, once he learned of
the kidnapping his efforts were directed at
securing Cady’s release unharmed and
causing Bates to leave St. Louis. Benfield
claims he told Bates he would supply money
if Cady were released. Bates then agreed
to release Cady in Memphis, Tennessee, and
return to St. Ixmis for money received by
Benfield from Bates’s account in a Marine
Corps credit union,

From St. Louis, John and Charlotte Bales
took Patricia Cady lo Kennctt, Missouri,

ctlves, relieves, comforts or assists the of-
fender in order to binder or prevent his ap-
prehension, trinl or punishment, is an acces-
sory after the fact.

Except as otherwise expressly provided by
any Act of Congress, an accessory after the
fact shall be Imprisoned not more than one-
half the maximum term of Imprisonment or
fined not more than one-half the maximum
fine prescribed for the punishment of the
principal, or both; or if the principal Is pun-
ishable by death, the accessory shall be im
prisoned not more than ten years.

where
Russel
aid fr
jyclllle
prcher
tricia t
Patrici
confer
journa
cia C
agains’
from t
been ¢
kidnap

In a
ber 29
being
kidnap
interst;
and wi
was set
ucd to
talizati
Cady,
ment o
case to
vailabil
1978, C
land, i
subpoei
months
land nj
that M
endure

The i
take a \
in Ariz
was hel
wns cal
opinion
were di
rccomm
testify
than a
trial cot

3. Ms.
after t
until si
tions a

4. The (
ing of
evident



UNITED STATES v. BENFIELD

817

Cite as 593 F.2J 815 (1979)

where John Bates met with Roger Benficld,
Russell’s brother, but failed to receive any
aid from him. While the group was in
Kennett, law enforcement officers ap-
prehended Charlotte Bates and released Pa-
tricia Cady. John Bates took his own life.
Patricia Cady then participated in a news
conference and granted interviews with
journalists r.nd the broadcast media. Patri-
cia Cady has commenced civil actions
against tiie State of Arizona stemming
from the abduction and Charlotte Bates has
been convicted of aiding and abetting the
kidnapping of Patricia Cady.

In a four-count indictment filed Septem-
ber 29, 1977, Benficld was charged with
being an accessory after the fact to the
kidnapping of Patricia Cady and to the
interstate transportation of her stolen car
and with misprision of those felonies. Trial
was set for January 3,1978, but was contin-
ued to February 27, 1978, due to the hospi-
talization of a Government witness, Patricia
Cady. On February 23, 1978, the Govern-
ment obtained a further continuance of the
cast to April 2A, 1978, due lo Cady's una-
vailability. In a letter dated January 30,
1978, Cady’s psychiatrist, Dr. David B. Gur-
land, indicated that Cady should not lie
subpoei. 'ed to appear for two or three
months, ,’nor to April 2-1, 1978, Dr. Gar-
land again wrote the trial court, stating
that Ms. Cady should not lie required to
endure it trial situation or face Benficld.

The Government then filed a request lo
take a videotape deposition of Patricia Cady
in Arizona. On April 21, 1978, a hearing
was held on this request and Dr. Gurland
was called to testify, lie staled that in his
opinion Ms. Cady's psychiatric problems
were directly related to her abduction.5 He
recommended tliat she not be required to
testify or tliat circumstances less stressful
than a trial courtroom be arranged. The
trial court granted the request for a dcposi-

3. Ms. Cady's infirmity began several months
after the kidnapping. It gradually worsened
until she could no longer tolerate crowd situa-
tions ami was unable to work.

4. The Government made only a marginal show-
ing of Cady’s unavailability at trial. No new
evidence of her condition was presented. In-

593 fm - ih

tion and ordered that Benficld could be
"present at the deposition but not within
the vision of Mrs. Patricia Cady."

The deposition was held on May 11, 1978,
in Tucson, Arizona. Benficld was excluded
from the room in which the deposition took
place. He was able to observe the proceed-
ings on a monitor and halt the questioning
by sounding a buzzer, at which time the
deposition would be interrupted and Ben-
field’s counsel would leave the room to con-
fer with Benfield. The counsel was permit-
ted to cross-examine Cady. However, Cady
was apparently kept unaware of Benfield’
presence in the building.

Thereafter, trial commenced in St. Louis
on July 10,1978. The videotaped deposition
of Cady was admitted in evidence and
played lo the jury/ At the conclusion of
the case, the trial court granted Benfield’s
motions for acquittal regarding the counts
arising from interstate transportation of a
stolen automobile. The remaining two
counts were submitted to the jury and, as
we have said, Benfield was convicted of
misprision of felony blit was acquitted of
the charge of being an accessory after the
fnct.

Following the denial of various post-trial
motions, Benfield brings this appeal. He
raises several points. Because of the view
we take of the ease, wc shall consider only
two of the issues presented. First, were
Benfield's constitutional rights as guaran-
teed by the sixth amendment violated by
the procedures employed during the deposi-
tion of Patricia Cady? Second, under the
fiicts of this cast;, is a second trial precluded
by the acquittal of Benficld on the accesso-
ry after the fiiet charge?

The sixth amendment provides, io part:
"In till criminal prosecutions, the accused
shall enjoy the right * * * to be con-
fronted with Lite witnesses against him

stead, the Government relied on the failure of
Dr. Gurland to notify them of any improvement
In her i idltion. An additional showing of the
witness's mental condition and availability on
the trial date would have been n much better
practice.
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*ox These words express the com-
mitment of our law to certain values in the
determination of the guilt or innocence of
those accused of crime. At first glance, the
command that is embodied in that phrase
seems so simple and unambiguous as to
*efy expression through any other words.
It was adopted in response to supposed defi-
ciencies in the original Constitution.5 How-
ever, since the sixth amendment was rati-
fied on December 15, 1791, it has been
camouflaged by case law and nibbled by
necessity. Today the Government urges
that “face-to-face meetings” are not part of
the rights guaranteed by the sixth amend-
ment.

The courts have always been committed
to giving obedience to constitutional com-
mands. In Lewis r. United States. 146 U.S.
370, 13 S.Cl. 136, 36 L.Ed. 1011 (1892), the
Court interpreted the common-law and con-
stitutional right of the accused to confront
and challenge prospective jurors face to
face. The Court seems to have been of the
view that this and other sixth amendment,
rights were so important to the accused nnd
to the public that they could not be waived.
Twenty years later, the Court decided Dinv.
v. United Stales. 223 U.S. 442, 32 S.Cl. 250,
56 L.Ed. 500 (1912). Diaz held that an
accused who was not in custody could waive
his right to be present at all times during
the trial. Dim distinguished and narrowly
construed the holding of Lewis. 223 U.S. at
458, 13 S.Ct. 136.

5. 'the complaints foreshadowing the sixth
nmendment were expressed by one anti-feder-
alist, as follows:

For the security of life, in criminal prosecu-
tions, the hills of rights of most ol the States
have declared, that no man shall he held to
answer for a crime until he is made fully
acqu..inied with the brought against
him; he shall not lie compelled to accuse, or
furnish evidence against himself—the wit-
nesses against him shall be brought face to
face, and he shall be fully heard by himself or
counsel. That it is essential to the security of
life and liberty, that trial of facts he in the
vicinity where they happen. Are not provi-
sions of this kind as necessary in the general
government, as in that of a particular Mate?
The powers vested in the new Congress ex-

The Supreme Court construed the sixth
amendment’s confrontation clause in at
least three cases decided between 1895 and

1911~ tn ijfofinv
237,

tox
the

SctttCw 156 U 3

15 S.Ct. 337, 39 L.Ed. 409 (1895), Mat-
had been convicted at a trial in which
transcribed testimony of t.vo witnesses

given at a prior trial was admitted. At the
time of the second trial, the witnesses were
deceased. The Court recognized that the
admission of this testimony was ir. conflict
with the letter of the sixth amendment.
However, the conviction was affirmed and

the

court stated:

tend in many cases to life; they are authoriz-
ed to provide for the punishment of a variety
of capful crimes, and no restraint is laid

We are bound to interpret the Consti-
tution in the light of the law us it existed
al the time it was adopted, not as reach-
ing out for new guaranties of the rights
of the citizen, but as securing to every
individual such as he already possessed as
a British subject—such us his ancestors
had inherited and defended since the days
of Magna Chnrta. Many of its provisions
in the nature of a Bill of Rights are
subject to exceptions, recognized long be-
fore the adoption of the Constitution, and
not interfering at all with its spirit.
Such exceptions were obviously intended
to lie respected. A technical adherence to
the letter of a constitutional provision
may occasionally be carried farther than
is necessary to the just protection of the
accused, and farther than the safety of
the public will warrant. * * *

upon (hem in its exercise, save only, ihnt
‘The trial of all crimes, except In cases of
Impeachment, shall lie by jury; and such trial
shall be in the State where the said crimes
shall have been committed.” No man is sc-
enic of a trial in the county where he is
charged lo have committed a crime; he may
be brought from Niagara to New York, or
carried horn Kentucky to Richmond for trial
for an offence supposed to be committed.
What security is there, that a man shall be
furnished with a full am1lnt n description of
the charges against him? *.hat he shall be
allowed to produce all proof he can in his
favor? That he shall see the witnesses
against him face to face, or that he shall he
fully heard in Ids own defence by himself or
counsel?

No. Il, lotters of Urutus (1ViiBj, reprinted in 1

Il. Schwartz, The Pill of Rights: A Documenta-

ry History 508 (11)71).
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The substance of the constitutional pro-
tection is preserved to the prisoner in the
advantage he has once had of seeing the
witness lace to lace, and of subjecting
him to the ordeal of a cross-examination.
This, the law says, he shall under no
circumstances be deprived of, and many
of the very cases which hold testimony
such as this to be admissible also hold
that not the substance of his testimony
only, but the very words of the witness,
shall be proven.

150 U.S. at 2-13-14, 15 S.Ct. at 340.
phasis added).

The court again considered the right of
confrontation in Kirby v. United States, 174
U.S. 47, 19 S.Ct. 574, 43 L.Ed. 890 (1899).
Kirby was charged with receipt of stolen
property. At trial the Government intro-
duced the record of the conviction of third
parties for theft of the property to establish
that it had been stolen. The Supreme
Court held that this procedure deprived
Kirby of his sixth amendment rights:

The record showing the result of the trial

of the principal felons was undoubtedly

evidence, as against them, in respect of
every fact essential to show their guilt.

But a fact which can be primarily estab-

lished only by witnesses cannot be proved

against an accused—charged with a dif-
ferent offence for which he may be con-
victed without reference to the principal
offender—except by witnesses who con-
front him at the trial, upon whom he can
look while being tried, whom be is enti-
tled to cross-examine, and whose testimo-
ny he may impeach in every mode autho-
rized by the established rules governing

(em-

the trial or conduct of criminal cases.
174 U.S. at 55, 19 S.Ct. at 577. It is clear
that in Kirby, as in Mattox foi years earli-
er, the Court viewed physical fronlalion

as an element of the sixth amendment
guarantees. The same perception was ex-
pressed in Dowdell v. United States, 221
U.S. 325, 330, 31 S.Ct. 590, 592, 55 L.Ed. 753
(1911). There the Court noted that the
constitutional provision was “intended to
secure the right of the accused to meet the
witnesses face to face, and thus to sift the

testimony produced against him * *
The Dowdell court noted there were well-
rccognized exceptions, one being where the
appeal record was supplemented by tin-
notes and recollections of the trial judge
and court officials regarding events at trial.
These cases show that prior to the avail..bil-
ity of television, confrontation generally in-
volved a face-to-face meeting with one’s
adversaries. See also Snyder v. Massachu-
setts, 291 U.S. 97, 106,54 S.Ct. 330, 78 L.Ed.
674 (1934); Curtis v. Hives, 75 U.S.App.D.C.
66, 123 F.2d 936, 938 (1941); H. Underhill,
Criminal Evidence § 411 (4th ed. J. Niblack
1935).

In recent years, the Supreme Court and
this court particularly have considered two
aspects of the sixth amendment relevant to
this case. In some situations it has been
held that the accused forfeited or waived
his confrontation rights. Other cases have
held evidence admissible because of its reli-
ability and importance despite the sixth
amendment guarantee. The first aspect
was clearly expressed in Illinois v, Allen,
397 U.S. 337, 90 S.Ct. 1057, 25 L.Ed.2d 353
(1970), which held "that a defendant can
lose his right to he present at trial if, after
lie has been warned by the judge that he
will be removed if lie continues bis disrup-
tive behavior, he nevertheless insists on con-
ducting himself in a manner so disorderly,
disruptive, and disrespectful of the court
that his trial cannot lie carried on with him
in the courtroom.” 397 U.S. at 343,90 S.Ct.
at 1060. The Court went on lo say that the
right could be reclaimed as soon us Die
defendant agreed to conduct himself prop-
erly. In United States v. Carlson, 547 F.2d
1346 (8th Cir. 1970), cert, denied, 431 U.S.
914, 97 S.Ct. 2174, 53 L.Ed.2d 224 (1977),
this court held that the defendant hud
waived his right of confrontation when lie
intimidated the prospective witness prior to
trial. As a result of the intimidation, the
witness refused to testify at trial and the
Government was permitted to introduce the
witness’s grand jury testimony as substan-
tive evidence of the defendant's guilt. 547
B.2d at 1358-60.

In Carlson we also discussed several of
tin Supreme Court cases that have con-
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sidercd the conditions under which out-of-
court statements may he admitted as evi-
dence despite absence of confrontation with
the accused. 547 F.2d at 1356-57. W.ithout
prolonging this opinion with a discussion of
those casesi we note that it has been held
that when a witness is actually unavailable
at trial his prior testimony may be admitted
if sufficient indicia of reliability are
present. Mancusi v, Stubbs, 40S U.S. 204,
216, 92 S.Ct. 2308, 33 L.Ed.2d 293 (1972);
Barber v. Page, 390 U.S. 719, 722, 88 S.Ct.
1318, 20 L.Ed.2d 255 (1968); 5 Wigmore,
Evidence 8§ 1398 (Chadbourn rev. 1974).

The above exception to trial confronta-
tion is reflected in the Federal Rules of
Evidence and the Federal Rules of Criminal
Procedure. Fed.R.Evid. 801(a) defines wit-
ness unavailability to include situations in

(> Fed.R.Crint.Proc. 15 provides in perdneni
part:

(a) When taken. Whenever due lo excep-
tional circumstances of the case it is in the
interest of justice that the testimony of a
prospective witness of a party he taken and
preserved for use at trial, the court may upon
motion of such party and notice to the pat-
ties order that testimony or such witness lie
taken by deposition * * *
(1>) Notice of taking. The party at whose
instance it deposition Is to lie taken shall give
to every party reasonable written notice of
the time and place for inking the deposition.
The notice shall state the name and address
of each person to he examined. =« * *
The officer having custody of a defendant
shall lie notified ol the time and place sel for
the examination and shall, unless the defend-
ant waives m writing the right lo lie present,
produce him at the examination and /«e*o/<
him In Ille /i/e.senee of the witnoss i/nr/n/; the
exiiniiiiiitlon, unless, alter being win ned by
the court that disruptive conduct will cause
hlin to be removed from the place of the
taking of the deposition, lie persists In con-
duct which is such as to Justify his being
excluded Irom that place, A defendant not in
custody shall have the tight to he present at
the examination upon request subject to such
terms as inav be Used by the court, hill his
failure, absent good cause shown, lo appear
alter notice nnd tender of expenses in accord-
ance with subdivision (c) ol this rule shall
constitute a waiver of Hint right and oi any
objection to the taking and use of the deposi-
tion based upon that right.

(d) How taken. Subject lo such additional
conditions as the cottrl shall provide, a depo-
sition shall be taken and bled in the milliner

which the declarant is unable to testify at
the hearing because of then-existing physi-
cal or mental illness or infirmity. Fcd.R.
Crim.Proc. 156 provides for the taking of
depositions and their use at trial if the
witnow jo unavailable at trial under Fcd.R.
Evid. 804(a). Rule 15 ensures the right of
the defendant to be present at the taking of
the deposition. If the defendant is in custo-
dy he is to he transported to the place of
the deposition and he present at its taking
unless he persists in disruptive behavior af-
ter being warned to act properly. If the
defendant is not in custody he has the right
to be present, “subject to such terms as may
be fixed by the court.”7 In the present
case the terms fixed by the trial court were
that Benfield not be "within the vision” of
witness Cady. As interpreted by the attor-
neys, this apparently extended to deceiving

provided in civil actions except ns otherwise
provided in lhese rules, provided that (1) in
no event shall :i deposition be taken of n
party defend tin without his consent, and (2)
the scope nnd manner of examination nnd
cross-examination shall lie such ;i3 would be
allowed in the trial itself, The government
shall make available lo the defendant or his
counsel for examination and use at the taking
of the deposition any statement of the wit-
ness being deposed which is In Hie posses-
sion of the government and to which the
defendant would be entitled at the trial.

(e) Use. At the trial or upon any hearing, a
part or all or n deposition, so far us otherwise
admissible under the rules of evidence, may
he used an substantive evidence If the wit-
ness Is wunavailable, as unavailability is
defined m Rule KO-t(n) ol the Federal Rules of
Evidence, or the witness gives testimony at
the trial or hearing inconsistent with his dep-
osition. [Emphasis added,J

of Cotly violated Rule 15 In that the examina-
tion and cross-examination were not In the
manner "such as would he allowed In the trial
itself." However, as noted in the text, the rule
permits the com t to fix the terms governing the
presence at the deposition of an accused who Is
lint in custody. We decline to deckle the case
on this basis, in part because llenfield has not
pressed Ibis particular urgmriuiil, but also be-
cause the terms ot the rule apparently permit
greater restiictlon of the presence of an ac-
cused who is not in custody than of the pres-
ence of mi accused who is in custody. We do
not wish to consider the equal protection Im-
pact of the rule on this record.
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the witness as to the presence of Benfield in
the building and his ability to hear and
view the testimony as it was given.

[1—] Afier curefuiiy considering the
sixth amendment, applicable case law, and
this record, we are satisfied that the rights
of Lenfield were abridged by the above
procedure. Normally the right of confron-
tation includes a face-to-face meeting at
trial at which time cross-examination takes
place. Mattox, Kirby, Dowdell, and Sayilcr,
which were discussed above, all support
that view. While some recent cases use
other language, none denies that confronta-
tion required a face-to-face meeting in 1791
nnd none lessens the force of the sixth
amendment. Of course, confrontation re-
quires cross-examination in addition to a
face-to-face meeting. Davis v. Alaska, 415
U.S. 308, 315, 94 S.Ct. 1105, 39 L.Ed.2d 347
(1974). The right of cross-examination re-
inforces the importance of physical confron-
tation. Most believe that in some unde-
fined but real way recollection, veracity,
and communication are influenced by face-
to-face challenge. This feature is a part of
the sixth amendment right additional to the
right of cold, logical cross-examination by
one's counsel.8 While a deposition necessar-
ily eliminates a face-to-face meeting be-
tween witness and jury, we find no justifi-
cation for further abridgment of the de-
fendant’s rights.9 A videotaped deposition
supplies an environment substantially com-
parable to a trial, but where the defendant
was not permitted to be an active partici-
pant in the video deposition, this procedural
substitute is constitutionally infirm.

(ft] In the present case there can be no
serious contention that Bcnfield waived his
right to be present voluntarily or through

B, Kxcluslon ol the detendaoi from a deposition
where testimony is taken for introduction at
trial also potentially conflicts with lhe delend-
nnl's riplit of sclf-repirscntnliun, 2R U.S.C,
) 1G51.  See nenernlly I'mvttn v. Culifnmlu, -122
U.S. BOG, BIG, HI0, O* S.Ct. 2525, -15 I,,t;d,2d/
502 (1975).

J. The parlies cited no cases specifically dcalltip.
With the absence of a defendant from a dcpnli
tion due to no fault of the defend,ml. o™
research revealed only Collins v, .Slule, 12 Mi
App. 239, 278 A.2d 'til (1971), which suppOrts\

misconduct. Even if wc assume that the
alleged involvement of a defendant charged
with a crime against persons could be so
heinous as lo excuse the victim from lacing
him while testifying, the present case does
not involve conduct of that magnitude.l
Bcenfield did not threaten or personally
harm Patricia Cady. To find a waiver or
forfeiture in this case would destroy the
right of confrontation in nearly all cases of
alleged crimes against persons.

Here the right of confrontation was con-
siderably curtailed by the procedures em-
ployed. What curtailment or diminiuhment
might be constitutionally permissible de-
pends on the factual context of each case,
including the defendant’s conduct. Too
great an abridgment was made of defend-
ant's confrontation right to pass constitu-
tional muster. Basically the confrontation
clause contemplates the active participation
of the accused at all stages of the trial,
including the face-to-face meeting with the
witness at trial or, at the minimum, in a
deposition allowing the accused to face the
witness, assist his counsel, and participate
in the questioning through his counsel. A
further exception lo the face-to-face nspect
of the confrontation clause urged by the
Government presents a too severe curtail-
ment of this constitutional right. Any ex-
ception should be narrow in scope and based
on necessity or waiver.

Today’s decision should not be regarded
as prohibiting the development of electronic
video technology in litigation. Where the
parties agree to a given procedure or where
the procedure more nearly approximates
the traditional courtrwnr~scLtnigr'f.u
proval might hp”~torthcondnfe. Here

our coni:tusi(/i. See also Stntr v. Hetved. 8G
Wash.2d 4B7.\M5 P .2d 12Q1. 120-1 (1970).

SIntc v.'7TK~?2107~Ariz. 552, -11K) P.2d $1
(1971) held that it was permissible to examine'
ihe competency of a scven-ycnr-old child abuse
victim in the absence of the defendant. There
is no suggestion that the child’s substantive
testimony was given without the defendant’s
presence. That case also Involved a non-jury
trial.
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defendant was not allowed to confront the
witness face to face and the witness was
apparently unawure that her testimony was
being monitored by the defendant/* While
we do not doubt the truthfulness of Patricia
Cady or that she has suffered a terrible
ordeal, the accuracy of her perception of the
events during the kidnapping and her recol-
lection and expression of those events was
crucial to the Government’s case. The par-
tial confrontation allowed was inadequate
to test those features of her testimony.
The conviction must he reversed.

[6] The issue that remains is whether
the Government should be permitted to re-
try Benfield if it so chooses. Benfield con-
tends that the evidence was insufficient to
support the conviction. Wc disagree
While some factual details and Bunfields
intent were disputed, the jury was fully
justified in reaching a guilty verdict. In
fact, the record clearly discloses that Ben-
field had at some point knowledge of the
kidnapping nnd made no attempt to notify
the authorities, but on the contrary did,
albeit reluctantly, aid and assist the kidnap-
pers in carrying on and concealing the of-
fense. Thus, while his intent remains an
issue for jury determination, the undeniable
facts support a conviction for misprision of
felony.

«7,8] It is also suggested that the ac-
quittal on the accessory after the fact
charge and the conviction on the misprision
of felony charge were inconsistent. Even if
we assume that the two were inconsistent,
it is clear that inconsistent verdicts in u
single trial do not form the basis for rever-
sal of a conviction. Dunn r United Slates,
284 U.S. 3J0, 393, 52 S.Ct. 189, 7G L.Ed, 356
(1932); United States v. Wetzel, <18 F.2d
153 (8th Cir. 1973). Similarly, the criminal

Il. U Is possible that face-to-face confrontation
tin our,I> two-way closed Ircuit television might
he adequate. By a iuui to three vote, the
Missouri Supreme Court has approved the use
of such testimony by an expert witness in n
case involving violation of a municipal ordi-
nance, despite a d'tense based on the sixth
amendment. Kansas City v. McCoy, 525
S.wW.2d 33G (Mo, 1975). Among tin more dis-
turbing aspects of the decision Is Mrd there

rule of collateral estoppel found in Ashe v.
Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25
L.Ed.2d 469 (1970), does not apply to ver-
dicts of guilt and innocence rendered in a
single trial. In this case Counts | and Il do
charge distinct crimes. We are reluctant to
decide whether Benfields acquittal on the
accessory after the fact charge collaterally
prevents a conviction on the misprision
charge at a second trial. Our reluctance is
grounded in our usual hesitancy to decide
questions not fully briefed and argued by
the parties as well as our knowledge that
the question will be moot if the Govern-
ment now declines to prosecute Benfield or
if a second jury should acquit. Also, wc are
reluctant further to enla-ge the collateral
estoppel doctrine in cases involving multiple
counts where the admitted facts are at odds
with the jury finding conjectured by the
plaintiff. This could lead to an absurd re-
sult.

[91 On the record now before us, the
fifth amendment issue does not present a
clear bar to a retrial of the misprision
count. Although not obligated to, Benfield
could have notified the authorities of the
kidnapping offense when he ‘earned of it
and before engaging in any of the affirma-
tive actions of assistance or concealment.

The cause is reversed and remanded to
the District Court for further proceedings
consistent with this opinion.12

[RSYSIIM

was nn showing of extraordinary circumstanc-

es necessitating reliance on the procedure.

12. In the Interest of brevity we have omitted
discussion of other issues raised on appeal.
The argument raised by lienfie'd concerning

pretrial delays is merltless. The other conten-

tions, even if valid, would not prevent a second
trial.
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST
Bill/Resolution No. HB 576 _
Title An Act Permitting the Videotaping of Testimony ...
Requested by House Judiciary Ccmmittee Date 1/ft/ft?

FISCAL DETAIL

Agency Affected Alaska Court System

Program Category Affected

BRU, Program, or Subprogram(s) Affected

(Note: If more than one budget component is affected., separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FYy 81 FY 82 FY 83 FY 84 FY .85 .FY 86

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS. ETC

TOTAL -0 - -0 - -0 - -0 - -0 -

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (See Fiscal Note Preparation Instructions, Section I1I)

HB 576 allows the use of video taped testimony in certain .:ases, or
the exclusion of the public during certain testimony. Neither of these
elements should have a fiscal impact on the Alaska Court System.

However, the D istrict Attorney or other agencies choosing to utilize
videotaped testimony should budget for the necessary cameras, recorders,
and playback equipment.

IV. DATE 1/12/82 PREPARED BY Richard P. Barrier
AGENCY Alaska Court System

Original: Legislative Finance PHONE 264-0545

cc Budget and Management

Prime Sponsor (First Legislator Named)
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TWELFTH LEGISLATURE

FISCAL NOTE

. REQUEST
Bill/Resolution No.. HB 576
Title yi~poFapinp nf fP~iTnnny nf virf-ims nf RPvnal assault:
Requested by House .Tndiriary CnrnmLttaa .Date_,1/77J2

Il1. FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected_ Administration of Justice
BRU, Program, Or Subprogram(s) Affected_
(Note: If uiuic than one budget component is affected.. separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 82 Fy 83 FYy 84 FY 85 FY 86 Fy 8~

100 PERSONAL SERVICES

200 TRAVEL !
300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC.

TOTAL -0 - -0 - -0 - -0 - -0 - -0 -

FUNDING (Thousands of Dollars)

GENERAL FUND -0 - -0 - - -0-" -0 - -0 - -0 -
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS
FULL TIME -0 - -0 - - -0- 0 - 0 -
PART TIME
TEMPORARY
I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 1I11)

This bill authorizes the videotaping of the testimony of

a young victim of a sexual assault outside the presence of
the jury for playback at a criminal trial. The bill also
permits the public to be excluded from a criminal trial
under limited cricumstances when a young victim of a sexual
assault testifies in person. The bill should not result in
any additional expenditures.

IV. DATE January 8. 1982 PREPARED by Daniel W.Hickey ./Chief Prosecutor
AGENCY Department of Law
Original: Legislative Finance PHONE A65-3479
CcC: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



Sec. E AWOTATED REPORTS 39

(Other types of federal procedural rules were published from
time to time in various volumes oi' F.R.D.).

E. ANNOTATED REPORTS

1. SYSTEM OF SELECTED AM) ANNOTATED REPORTS

Each generation of lawyers has tended to feel that the number of
law books has, at last, reached impossible and unmanageable propor-
tions. With both the number and cost of these volumes rising each
year, systems of selected case reports have become increasingly im-
portant in legal research. As the name implies, these reports have
been selected by the law book publishers from the great mass of deci-
sions as those having the greatest and broadest legal significance.

To these decisions, the publishers have added statements or an-
notations, listing and analyzing other cases dealing with a particular
point of law. Over the years, these annotations have become more
complex and detailed, growing from very brief notes in the early vol-
umes to extensive articles today, sometimes over a hundred pages in
length. The major publisher of annotated reporters is the Lawyers
Cooperative Publishing Company, which issues American Lam Reports
(A.L.R.) and American Law Reports Federal. These reporters are
known collectively as the annotated reports system, and the sets in
this system are listed below with the dates of the decisions covered:

Selected and Annotated Reports

Trinity Series.

jjwci

""" THTVI | |
American State Reports (Am.St.Eep.) ! 10 vols. 1887-1911
Annotated Cases

American & English Annotated Cases (Ann.Cas.)
53 vols. 190(5-1913

Lawyers Reports Annotated
Lawyers Reports Annotated, First Series, (L.R.A.)

70 vols. 1888-190(5
Lawyers Reports Amint, ted, New Series, (L.R.A.,

N.S.) 52 vols. 190(5-191 1
Lawyers Reports Annotatfd, Dated Series, (L.R.A.

1915 etc.) 2 1vols. 1915-1918

American Law Reports
American Law Reports Annotated (A.L.R.) 175

vols. 1919-1918
American Law Reports, Annotated. Second Series.

(A.L.R.2d) 19-18-19(55
American Law Reports. Annotated, Third Series,

(A.L.R.3d) 19(55-

American Law Reports Feden.i (ALR Federal) 19(59-



REQUEST _ -
Bill/Resolution No. HB 576

Title Videotaping of Testimony

Requested bv  Honse Judiciary Date 2/18/82

H . FISCAL DETAIL
Agency Affected Alaska Court System
Program Category Affected Administration of Justice
BRU, Program, Or Subprogram(s) Affected ~rial Courts
(Note: If more than one budget component is affected, separate line-item
amounts end funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

Fy 82 Fy 83 FYy 84 Fy 8g» FY 86 FYy 87

ICO PERSONAL SERVICES
200 TRAVEL '
300 CONTRACTUAL

400 COMMODITIES 5
500 EQUIPMENT

600 LAND & STRUCTURES I
700 GRANTS,CLAIMS,ETC.

6.0 . 6.6 7.2 8.0

o1 o1
o o

TOTAL 61.5 6.0 6.6 7.2 8.0

FUNDING (Thousands of Dollars)

GENERAL FUND 61.5 6.0 6.6 7.2 8.0
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

At the time the original fiscal note for this bill was prepared, the Court
System policy was to not provide any new video equipment for the use of the
police or district attorneys. This policy was necessitated by the disparity
of types of equipment being purchased by the local police and state agencies
around the state, and the inability of the Court System to provide and maintain
compatible equipment in all locations. However, since that time the State
Troopers and district attorneys have agreed to utilize a consistent 3/A inch
U-satic format, and to procure similar units for the local police. As a
result of that effort toward standardization, the Court System has revised its
policy against purchasing new video equipment, and will now be supplying this
equipment in many court locations.

HB 576 envisions the State producing video recordings for playback at trials.
As the bill now stands, and with the current Court System policy about pur-
chasing video equipment, the Court will be required to provide the necessary
cameras and playback units in at least all the Superior Court locations, as
well as the locations where Superior Court cases are frequently held, such as
Earrow or Palmer. This will require a minimum of 13 complete video units at
the cost of $A,300 each. The annual maintenance cost is estimated at $5,600.
The. first year cost will therefore be $61,500, with ongoing costs of $5,600
plus inflation. n

1V., DATE 2/18/82 ' PREPARED BY Richard P. Barrier /
AGENCY Alaska Court System
Original: Legislative Finance PHONE 26 A-05A5
cc: Budget and Management
Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



I11. ANALYSIS (Continued)

Salary:
Anchorage:
2 Clerkl at Range38
1 Clerkll at Range 10
Fairbanks
1 Clerkl at Range$8
Benefits:

($17,196):
($19,356):

($19,356):

Total Personnel

m n nmnrtf* «

4 desks, chairs typewriters

$34,392
19,356

19,356
$73,104

$24,698

$97,802

6,672
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CITY OF KOTZEBUE

P.O.
KOTZEBUE,

BOX 46

ALASKA 99752

KOTZEBUE POLICE DEPARTMENT
907-442-3351

September 22, 1981

Representative Ramona L. Barnes, Chairman
House Judiciary Committee
P.O. Box 3382 "
Anchorage, Alaska 99510
Dear Representative Barnes:
I regret | cannot attend personally but would like to
present my wrritten comments to the House Judiciary
Committee.
I would like to lend my support to all but one of the
proposals. I would especially give m highest
recommendation to the Governors Drug B ill, House B ill
#180, It is badly needed.
My one reservation is in regard to House Bill # 572
on Domestic Violence.
Most often the Police O fficer answering domestic dispute
calls is acting as an arbitrator and/or mediator.
Injecting the O fficer further into the dispute by requiring
the O fficer to assist one party or the other will remove
their "impartial™ stature and make their job harder in
the future as the O fficer will be viewed as an adversary
by the other party involved.
The Court must be presented the documents before service
and | feel the court is the proper place for assistance
to be rendered the party seeking injunctive relief.

DONALD E. BUEHLER j£r"

Chief of Police
cc: AS Revisions file

Sgt Jones
Sgt Wallace

DEB/dew

"GATEWAY TO NORTHWEST ALASKA"
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BY THE RULES COMMITTEE
BY REQUEST (for the Task
Force on Violent Crime)

HOUSE BILL NO. 577

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - FIRST SESSION

A BILL

or an Act entitled: "An Act repealing provisions relating to justification.

of the use of force in resisting or interfering with

arrest.”

BE IT rNACTF.D BY THE LEGISLATURE OF THE STATE OF ALASKA:

re... 1. The following laws

1.31.400(c), and 11.81.400(d).

s fiu v 1

Ayy

are repealed: AS 11.81.400(a)(2),

HB 577



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I.  REQUEST uD
Bill/Resoiution No. n .
Title An Act Repealing Provisions - Use of Force - Arrest
Requested by JH.Qus.e Judiciary Committee Date  -1/8/82

Il. FISCAL DETAIL
Agency Affected Alaska Court System

Program Category Affected_

BRU, Program, or Subprogram(s) Affected

(Note: If more than one budget component is affected, separate line-item amounts and funding for each
component in the. analysis section.)

EXPENDITURES ~Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY .85 .FY 86

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EOUIPMHNT
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.

TOTAL -0 - -0 - -0 - -0 - -0 -

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I1l. ANALYSIS (See Fiscal Note Preparation Instmctions, Section I11)

HB 577 repeals certain provisions of AS 11.81.400 relating to
justification of the use of force iIn resisting arrest. This bill will
have no fiscal impact on the Alaska Court system.

IV. DATE 1/12/82 PREPARED BY Richard P. Barrier
AGENCY Alaska Court System

Original: Legislative Finance PHONE 264-0545

cc: Budget and Management

Prime Sponsor (First Legislator Named)
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TWELFTH LEGISLATURE
FISCAL NOTE

| . REQUEST
Bill/Resolution No. KB 577
Title Rpppflling the right- fn rpsist- an unlawful, arrest,
Requested by Hcmse Judiciary Committee Date_ 1/7/B2

Il1. FISCAL DETAIL
Agency Affected Department of Law
Program Category Affected AHmim'gt-rarinn nf .Tust-ire
BRU, Program, Or Subprogram(s) Affected
(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
Fy 82 FY 83 FY 84 FY 85 Fy 8f fy %7

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

5C0 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL -0 - -0- -0- -0 - -0 - -0 -

FUNDING (Thousands of Dolla.-s)

GENERAL FUND -7~ TUT "ADE-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS
FULL TIME -0 - -0 - -u()- e -Tj-
PART TIME
TEMPORARY
I1l1. ANALYSIS (See Fiscal Note Preparation Instruction, Section I11)

This legislation repeals the right to resist an unlawful but
otherwise peaceful arrest. This statutory change will result
in no additional costs and expenditures and possibly result
in several shorter trials a year by eliminating this issue
from litigation.

IV. DATE January 8. 1982 _PREPARED BY Daniel w.Hickey/ Chief Prosecutor
"AGENCY Department of Law

Originals Legislative Finance PHONE h(-15- 3A?Q

cc: Budget andManagement

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



MILLER v. STATE

Alaska 421

Cite as. Alaska. 461* P.2d 421

fferry Glenn MILLER, Appellant,
>y~ o — -
} STATE of Alaska, Appellee.
No. 986.

Supreme Court of Alaska.
mr'Dec-' ij), 10C).

The defendant was convicted of stab-
bing at another with intent to wound. The
Superior Court, Third Judicial District,
Ralph E. Moody, J., rendered judgment, and
defendant appealed. The Supreme Court,
Connor, J., held that a private citizen may
not use force to resist peaceful arrest by
one he knows or has good reason to believe
is an authorized peace officer performing
his duties, regardless of whether arrest is
illegal in circumstances of the occasion;
this rule has no application when arrestee
apprehends bodily injury, or when unlaw-
ful arrest is attempted by one not known
to be a peace officer.

Affirmed.

1. Indictment and Information C=10.1(2)
Indictment was not defective because
grand jury foreman served for a few
months, was temporarily excused, and then
resumed service a few months later. Rules
of Criminal Procedure, rule 6(c) (2), (().

2. Arrest 0=63(3)

An arrest for a misdemeanor made by
an officer without a warrant is valid if
offense is committed in his presence. AS
12.25.030(1).

3. Arrest G=G3(3)

A warrantless arrest is lawful where
peace officer has perceived facts winch
would lead a reasonable man to believe that
arrestee has commuted or attempted to
commit an offense :n his presence. AS
12.25.030(1).

4. Arrest C=63(3)

Where experienced police officer, late
at night, set out to investigate automobile
parked in lot of bowling alley which had

closed for night, he stopped automobile
when it started to move away, he recog-
nized boy and girl who were in automobile
and knew that they were minors, and of-
ficer noticed case of beer on floor behind
driver’s seat, he could arrest the boy with-
out a warrant on charge of being minor in
possession of alcoholic beverage. AS 12.-
25.030(1).

5. Obstructing Justice G=3
f'-'—A~ private "citizen may not use force
'to resist peaceful arrest by one he knows
or has good reason to believe is an author-
ized-peace officer performing his duties,
regardless of whether arrest is illegal in
circumstances of the occasion: this rule
no application when arrester appre-
hend:. bodily injury, or when unlawful ar-
rest is attempted by one not known to be a
peace officer.

6. Criminal Law 0=636(2)

Record failed to show that trial court
abused its discretion in allowing state, after
it had rested its case, to call additional wit-
nesses.

7. Criminal Law C=1169(3)

As respects whether there was probable
cause for warrantless arrest of defendant as
a minor wi possession of alcoholic beverage,
introduction of defendant's birth certifi-
cate, if it were error, could not have
amounted to harmful error, where defend-
ant testified that, at time of trial on charge
of stabbing arresting officer with intent
to wound, he was 20 years of age. AS
11.15.150.

8. Criminal Law 0=419(3)

As respects whether there was prob-
able cause for officer’s warrantless arrest
of defendant as minor in possession of
alcoholic beverage, officer's testimony that
on a previous occasion he had seen defend-
ant's driver’s license and had observed the
hirth date stated on it was not inadmissi-
ble hearsay but was admissible under doc-
trine which permits statements ly third
party declarant when they arc offered to
show state of mind of the one who hears
the statement.
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9. Criminal Law C=706

Where wetness testified or. cross-exam-
ination that he did not recall certain words
in his statement to police, on redirect ex-
amination. after refreshing his recollection
with the statement, he testifed that he had
used such words, and on recTOSs-examina-
tion the trial court sustained state’s objec-
tion to defendant s attempt to question wit-
ness about another portion of statement on
ground that question was outside scope of
redirect examination, the state's offer to
put whole statement in evidence was not
ground for mistrial in that defendant was
responsible for oifcr.

10. Witnesses C=>:50

In prosecution for stabbing officer who
had made warrantless arrest of defendant
as minor in possession of alcoholic bever-
age, officer’s statement, volunteered in
answering question in somewhat narrative
form, that he had tad contacts with defend-
ant on occasions previous to the evening
in question and th: t he was able to perceive
that defendant w s "under the influence”
was not ground fi.r mistrial.

11. Criminal Law ?=627.6(4)

In prosecutioi for stabbing officer who
had made warran less arrest of defendant
as minor in poss< ision of alcoholic bever-
age, officer’s not s as to defendant’s age,
made in course o investigation of gun ac-
cident in which & fendant had shot himself,
were not "Matcm nt" or "report" for pur-
poses of statutes elating to discovery and
production of sta cirent or report in pos-
session of state. .AS 12.45.050, 12.45.06(1,
12.45.0S0.

See ptibliciiti n Words and Plirnses

for >tlicr jud eiiil constructions nnd

defir itions.

1?. Criminal Law C~=B00(4)

Waerc issue was whether officer had
probable cause lor warrantless arrest of
defendant as mi tor in possession of in-
toxicating bcvclige and trial court in-
structed jury to effect that it was misde-
meanor for miror to possess or control
alc/nolic beverage, failure to include in
instruction the Itnguagc of statute defin-

462 PACIFIC REPORTER, 2d SERIES

ing crime of giving liquor to minors as not
including a parent as to his own child was
not error, in that statute had no relevancy
to instant prosecution for stabbing the ar-
resting officer. AS 04.15.050(b), 11.15.15'j.

13. Criminal Law C=77I1)(3)

In prosecution for stabbing officer
who had made warrantless arrest of defend-
ant as minor in possession of alcoholic
beverage, requested instructions that in-
toxicating liquor contains more than
of alcohol by volume and that beverage can-
not be determined to be alcoholic in content
by sight alone were properly refused in
that they would only have confused :ssue
whether officer had probable cause to be-
lieve that defendant was in unlawful pos-
session of alcoholic beverage. AS 11.1f.150.

14. Criminal Law C=88t(2)

Where indictment charged that deiend-
ant attempted to stab police officer and
statute under wh ch indictment was brought
used the term "itab at another™ in defin-
ing offense, and verdict found defct dant
guilty of attempting to stab with intent to
wound but did not include words “a an-
other'™, there was no material variance.
AS 11.15.150.

15. Criminal Law ”~=986

Record failed to show that in sertenc-
ing defendant the court improperly died
upon mere contacts with police not result-
ing in convictions.

Denis R. Lazarus, Anchorage, fur ap-
pellant.

Douglas B. Bails Disu Aitv., Keith E.
Brown, Asst. Dist. Atty., Anchorage, for
appellee.

Before DI.LMOND, RABINO VITZ,
BONEY, and CONXOR, JJ.

OPINION

. CONNOR, Justice.

Appellant v as ‘convicted by a jury ver-
dict of the crime of stabbing rl another
with intent 10 wound, ir. violation of AS
11.15.150. The one at whom the tabbing
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was directed was Trooper Russell Anderson
of the Alaska State Police, who was at-
tempting to eiiect an arrest of appeiiant at
the time of the attempted stabbing.

The incident out of which the indictment
resulted took place in the parking lot of a
bowling alley in Soldotna, Alaska, shortly
before midnight on March IS, 1967.

At about 11:30 that evening Trooper
Anderson and a friend, Ed Meyer, left
Anderson’s home in Soldotna to remove
a dead moose from the Sterling Highway.
On the ivay, they happened to notice a car
parked in the lot of a bowling alley which
had closed for the night. Anderson decided
;.0 check it out; and as he drew near in his
patrol car, the other car made a U-turn
and proceeded to the back of the bowling
alley building. Anderson activated the red
light on his patrol car and the other car
stopped.

Anderson then walked to the driver’s
side of the car and found Darlene Heather-
ton behind the wheel and the car's owner,
Terry Glenn Miller, next to her. The
trooper testified that he knew both of them,
and that he knew they were both minors.
When he asked Miss Heatheiton for her
driver’s license, he noticed what appeared
to he a case of Lucky Lager beer on the.
floor behind the driver's scat. Anderson
told Heatherton and Miller to get out of
the ear and informed them th;t they were
under arrest for being minors in possession
of an alcoholic beverage. He then took
possession of the case of beer, and lie no-
ticed at that time that several of the bottles
of beer were empty.

Miss Heatherton got into the patrol
vehicle, hut appellant became argumenta-
tive. After a scuffle, appellant returned to
his car. Anderson removed appeiiant forc-
ibly from his car and managed to jostle
him to the patrol car where he was planning
to handcuff appellant. They slipped to
tile ground and appellant came up wielding
a bayonet. Trooper Anderson testified that
Miller slashes at him with "lie bayonet and
that his clip-on necktie might have been
knocked loose by the bayonet.

Because he was now wary of appellant
and the bayonet, Trooper Anderson stepped
backward, uusnappeu ids ictuittr and or-
dered appellant to drop his weapon. Thus
the investigation of an automobile parked
after hours near a bowling alley had mush-
roomed into a serious event.

While Trooper Anderson and appellant
were standing off from each other
dcrson repeatedly told appellant to di
weapon and appellant told Anderson <o
leave him alone. Miss Heatherton then
went to appellant to try to convince him
to submit to the officer. According to the
testimony of Anderson, Miller was so upset
that he threatened Miss Heatherton. Fi-
nally, the impasse ended when Miller and
Miss Heatherton got into Miller's car, and
a few moments later the bayonet was drop-
ped out of the car window. About this time
Trooper Provine of the Alaska State Police
arrived in another patrol car. Anderson
and Provine then were able to remove ap-
pellant from the car, advise him that he
was under arrest for attempting to stab
Anderson, and turn him over to custody
of Corporal English, who had just come
upon the scene.

Appellant specified a .number of errors
in the prosecution and trial of his case.
Although twelve errors are specified, these
are not correlated with the body of the
argument in appellant’s brief. According-
ly, wc must deal with the claims of error
as wc are best able to discern them.

[1] Appellant's first contentions can be

grouped under the proposition that the in-
dictment was defective because of irregu-
larities in the constitution and administra-
tion of the grand jury. Appellant moved
to dismiss the indictment on the grounds
that the grand jury was extended beyond
the five-month limitation prescribed ay
Rule 6 of the Rules of Criminal Procedure,
that the foreman of the grand jury and
one other grand juror were not qualified
to sit as grand jurors because they had

served beyond the five-month limitation,
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that the witness before the grand jury that
indicted appellant was never properly
sworn because the foreman was not qualifi-
ed to administer the oath to the witness, and
that the endorsement of the indictment was
defective because the foreman was not
qualified to act-

JMe recoiu is clear th?* the grand jury
foreman served in the months of August
and September of 1966, that he was excused
from service in October, but again served
in January and March of 1967. His actual
service did not exceed four separate
months. He acted as foreman in January
and March of 196/. It is also plain that
15 members of the grand jury voted for
the indictment against appellant. Under
Criminal Rule 6(c) (2) the disqualification
of one or two grand jurors would not in-
validate the indictment. Crawford v. State,
405 P 2d 1002, 1011 (Alaska 1965).

We see no harm inflicted on appellant
because the grand jury foreman served for
a few months, was temporarily excused,
and then resumed service a few months
later. We find this to bn in substantial
compliance with the pertinent rule.l

A case similar to this one is People >\
Whalen, 26 Misc.2d 714, 20S N.Y.S.2d 130
(1960). In that case an indictment returned
by a grand jury containing two unqualified
members was held to Ik valid. The court
noted that a grand jury can act through a
dc facto foreman without violating any
constitutional rights of the accused.

The role of the foreman was described
by the court in People v. Whalen, supra,
in the following terms

"The foreman of the grand jury is

appointed by the judge of the court which

impaneled the grand jury. He occupies
roughly the same position as the foreman
of a petit jury. He has no greater or

1, Crim.K. 0(1) provides: "Discharge und
Exeus®. V grand jury shall serve until
discharged In the presiding superior court
judge of the judicial district hut no grand
jury may serve more than 6 months, un-
less for good cause such period is extend-
ed. The tenure and pavers of a grand
jury are not affected bj the beginning

lesser powers than any other grand juror.

Each paneled grand juror is a distinct

legal entity and the identity of the fore-

man is merged along with the other
jurors.

“The foreman is, in the absence of the

courts, the presiding officer of the in-

quiry; he > merely the instrumentality
through which the proceedings and ac-
tions of the grand jury are reported to
the court, and the most important of his
duties is to report all indictm-nts which
are returned by the gTand ju y and to
endorse on sut h bills, as foreman, wheth-

er or not they are true bills." 208 N.Y.S.

2d, at 132.

Thus, even if the foreman was somehow
not qualified, it would require a gTcater
showing of prejudice to appellant before
we would be willing to invalidate the in-
dictment on the ground that the foreman
was disqualified and that he had no power
to administer oaths or sign indictments.

Appellant contests the validity of his ar-
rest, made without a warrant, on the mis-
demeanor charge of being a minor in pos-
session of an alcoholic beverage.

His claims of error are based upon the
rejection by the trial court of appellant's
exhibit B, offered to show that the misde-
meanor charge against him had been dis-
missed, the denial of a motion for mistrial
based upon the judge’s statement in ihe
presence of the jury that the only issue
about the legality of the arrest was wheth-
er the officer had probable cause to be-
lieve that appellant had committed a mis-
demeanor in his presence, and that the
court erred in instructing the jury on the
legality of the arrest. Additionally, appel-
lant claims that there was no probabh
cause to justify the arrest itself.

or expiration of n term of court. At
any time for cause shown ihe presiding
judge may excuse a juror either tcin/io-
rarilii or permanently, and in the latter
event said judge may iiiipan>-1 another
person in place of the juror exrused.'l
(Emphasis supplied.)
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[2J The relevant arrest statute, AS 12.-
25.030(1), authorizes a private citizen or a
police officer, without a warrant, to make
an arrest for a crime "committed or at-
tempted in his presence.” An arrest for
a misdemeanor made by an officer without
a warrant is valid if the offense is com-
mitted in his presence. Rubey v. City of
Fairbanks, 456 PJ2d 470, 474 (Alaska
1969); Herrin v. State, 449 P.2d 674, 677
(Alaska 1969); Drahosh v. State, 442 P.2d
44, 46 (Alaska 19."S).

Appellant contend, that “an officer who
arrests without a \arrant on a misde-
meanor charge acts at his peril, since the
arrest will be unlawful if the offense was
actually not committed, even though the
officer acted on reasonable grounds and
in good faith." Under appellant’s theory,
Anderson's arrest of appellant on the mis-
demeanor charge without a warrant was
‘awful only if the prosecution proved that
ihe offense was actually committed in An-

derson's presence. We disagree.

In Rubey v. City of Fairbanks, supra,
wc held that an arrest for a misdemeanor
committed in the presence of an officer
wis valid where what the officer observed
was sufficiently indicative that an offense
w: s in the course of commission as to lead
to the logical conclusion that it was in
prtgress. Support for that ruling was
found in United States v. Viale, .112 F.2d
595 (2d Cir. 1963), in which the United
Sta:cs Court of Appeals applied the New
Yoik statute. The New York statute is
similar to our own. In Viale, the court
said:

"It: is now clear under New York law
that one person rnay without a warrant
juititiably arrest another who commits a
misdemeanor in his ‘presence’ only when
the arrcstor actually observed acts which
we:e ‘in themselves sufficiently hdica-
tivt of a crime being in the cou sc of
con mission ¢ * o' [T]hc airestor
mu: t have perceived ‘indications af t**

2. Tlii- statute dealt with in Coveratoro v.
Davies, supra, wns amended in 19!>7 tf
auti orize warrantless arrests when die
uffiver reasonably believes that on offeDse

417 P 2d—27VS

AlucsPsC -456—«6S P 23— 16

commission of the offense sufficient to
induce reasonable belief of the fact’™
(Citations and footnote ~nutted) 312
F.2d, at 600.

In Cc.erstone v. Davies, 38 CaUd 315,
239 P.2d 876 (1952), the California Su-
preme Court construed the applicable stat-
ute, which was also similar to AS 12.25.-
030(1), as allowing an officer to make a
warrantless arrest for a misdemeanor
where the officer had probable cause to
believe the arrestee was committing the of-
fense in his presence. The court held that
the arrest is proper when circumstances
exist that would cause a reasonable person
to believe that a crime had been committed
in his presence. The court explained the
policy reasons underlying its interpreta-
tion :

"When an arrest for a misdemeanor is

made upon the complaint of one other

than the arresting officer, it is proper
to require the securing of a warrant
to justify the arrest. * « * However,
to make the same requirement, when the
officer sees that in all probability a pub-
lic offense is being committed in his
presence, would be to hamper law en-
forcemeu' officers in their everyday en-
forcement of the law. Peace officers
would be reluctant to make arrests for
fear that they would be held liable for
having made an honest and reasonable
mistake. It is thus manilest that the
day to day problems of law enforcement
require that peace officers be allowed to
act without fear of being he'd liable upon
the facts as they set them, provided such
facts would lead a reasonable person to
conclude that he was witnessing the com-
mission of a public offer.sc by the person
arrested.” 239 P.2d, at 879-880.*

(3,4] We find these authorities per-
suasive. We hold that an arrest under
AS 12.25.030T) is lawful where the peace
officer has perceived tacis which would
lead a reasonable man to oeiievc that the
in his
Code,

is boiiur committed or uttctk-pted
presence. See California Penal
See. 330.
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arrestee has committed or attempted to
commit an offense in his presence. We
funner hold that appellant's arrest on the
charge of being a minor in possession of
an alcoholic beverage was lawful.5 Ander-
son, an experienced police officer, properly
set out to investigate a car parked adjacent
to a closed business, late at r.ight, and
stopped it when it started to mov. away.
He recognized both occupants and while
guestioning them saw a partially open case
of beer on the floor behind the drivers
scat. These facts reasonably indicated that
the offense was being committed in his
presence.

[5] Lastly,"we take up the question of
whether one can resist a peaceful arrest
icyen though the arrest is ~nlawfub The
weight of authoritative precedent supports
a right to jepcl an unlawful arrest with
force. United States v. Di Re, 332 U.S.
581, 594, 6S S.Ct. 222, 92 L.Ed. 210 (1948);
John Ead EIk v. United States, 177 U.S.
529, 537, 20 S.CL 729, 44 L.Ed. 874 (1900);
United States v. Hcliczer, 373 F,2d 241,
248 (2d Cir. 1967), cert. den. 388 U.S.
917, 87 S.Ct. 2133, 18 L.Ed.2d 1359; 1
Wharton, Criminal Law, & Procedure, Sec.
216 (1957). This was the rule at common
law. It was-based upon the proposition
1that everyone should be privileged to use
reasonable force to prevent an unlawful in-
vasion of his physical integrity and per-
sonal liberty.

But certain im]>crfcctions in the function-
ing of the rule have brought about chang'a
in some juris ions. A new print. ,.lc
of right conduct has been espoused. It is
argued that if a peace officer is making
an illegal arrest but is not tising force, the
remedy of the citizen should be that f su-
ing the officer for false arrest, not re-
sistance with force. ATAiISTtJitJjalfty _of, a

V,r, ;irvV,.,,Uyldr a-w

3. It is recognized, of course, that the
grounds for arresting u perron without n
warrant for a misdemeanor committed in
the presence of nti officer nre considerably
more restricted limn those which would
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will normally
overcome resistance with necessary force,
the danger of escalating violence between
the officer and the arrestee is great.

The control cf man™” Hpcmctive and
aggressive impulses is one of the great
unsolved problems of our society. fT?Sr

j-oritestef* law—should Hisedlirage-the tmnéc-—

pessary use of physical force between man
and man. Any rule which promotes rather
than inhibits violence should be re-ex-
amined. Along with increased sensitivity
to the rights of the c—minally accused
there should be a corresponding awareness
of our need to develop ruler which facili-
tate decent and peaceful behavior by all.

Toped largely dannga pe-
«t arrests.were.'made.by
m, ‘Svijch. Tiaii .Tor icloriics
attainabtCj*aM~whai”'car5.
forelAc jovial judges ar-
il.~d<3ivinr;'Knr”r, con-.

Ipfficr Inid an' excel) mt chance'
ing.’H . disease before trial.7 War-
T 1i~ "nifojrfh Arrest Act,"'.28 Va.
2-Ttv.Vioj?t * W eee -'
Section 5 of the Uniform Arrest Act
provides:
"It a person has reasonable ground to
believe he is being arrested by a peace
officer, it is bis duty to refrain from tis-
ing force or any weapon in resisting
arrest regardless of whether or not there
is a legal basis for Ilie arrest."

That provision, or its equivalent, lias
been enacted as statutory law in California,

constitute probable cause for n felony
arrest without u warrant. Hy our opin-
ion today we do not ine*.n to imply any
change in thu rules concerning felony
arrests.
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Rhode Island, New Hampshire, and Dela-

ware.
use

-an arrest which the ac-
tor knows is being made by a peace officer,
although the arrest is unlawful." In sup-
port of this provision Judge Learned Hand
stated:

“The idea that you may resist peaceful
arrest * * * Dbecause you are in de-
bate about whether it is lawful or not,
instead of going to the authorities which
can determine, <« * * [is] not a blow
for liberty but on the contrary, a blow
for attempted anarchy.” 195S Proceed-
ings, American Law Institute, at 254.

At least one state court has adopted
tile recommended rule as a matter of its
common law development. State v. Kooncec,
89 X.J.'upcr. 169, 214 A.2d 42S (1965).
The legal literature contains discussions on
how much force may be used by either an
officer making a lawfid arrest or by an
unlawfully arrested person in '.osisting ar-
rest. “Justification for the Jse of Force
in the Criminal Law,” 13 Stn.L.Rcv. 566
(1961); "Criminal Law: Force That May
be Used to Resist an |Illegal Arrest,” 9
OKkI.L.Rev. 60 (1956). At best only elastic
standards can be employed, as so much de-
pends upon the exigencies of the situation,
the gravity of the offense, and the amount
of force and countcrforce used or threat-
ened.

To us the question is whether any
amount of force should be permitted to
be used by one unlawfully but peaceably
arrested. AVSIfil e -1

Mo

rest, as well as to minimize harm to inno-
cent bystanders. The old common law
rule has little utility to recommend it under
our conditions of life today. We hold that
a private citizen may not use force to re-
sist peaceful arrest by one he knows or
has good reason to believe is an author-
ized peace officer performing his duties,
regardless of whether the arrest is illegal
in the circumstances of the occasion.4

Under this standard appellant was given
the benefit of instructions to the jury more
favorable than that to which he was en-
titled, as the case was submitted on the
theory that one has a right to resist with
force an unlawful arrest. We reject
the claims of error both for the reason
that the arrest was proper and because
appellant in any event had no right to re-
sist a peaceable arrest

[6] Appellant asserts that tl. trial court
erred in unduly assisting the prosecution,
particularly in advising the prosecutor,
after he had rested his case, that the proof
was not sufficient to withstand a motion
for a judgment of acquittal and that he
should request leave to reopen his case
in order to cure evidentiary deficiencies
which had been noted by the court.

The record is somewhat unclear as to
what occurred, as there was a conference
between court and counsel held at the
bench but not on the record.

It appears that at the close ofthe cross-
examination of Trooper English the state's
attorney advised the court that the state
had no further witnesses but would like to

i;iiiucli':-j read into evidence several pertinent stat-
:&aft’onc\ ving*himself' unlaw-2" utcs, A brief conference at the bench, off

/Tdly*txrcited sh> " "wnit 'tOtthe}offi-
legaT*“isfrncdie.s
econ a rufennelps lo relieve the

thrcafoi physical harm to officers who in
good faith but mistakenly perform an ar-

4. lc slit, .hi Iw noted that the rule we form-
ulate today bus no application when the
arrest*-* apprehends bodily injury, or
when in unlawful arrest is attempted by

?the record, then ensued, during which ap-
pellant claims that the court advised the
state’s attorney that his evidence was in-
sufficient in proving appellant’s age. It
appears that the state then continued cxam-

one not known to be n pence officer.
Unite different problems urn then present-
ed.
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ining English, who was on the witness
stand, thereafter recalled Trooper Ander-
son, and called a custodian of vital sta-
tistics records to establish that Anderson
reasonably believed that appellant was a
minor at the time of the arrest

Whether this can be characterized as a
reopening of the prosecution’s case is not
clear from the record. The defendant's
case had not yet commenced. But in any
event, we do not find in this case that
the court abused its discretion in allowing
the state to call the additional witnesses.

"The trial court has a large discretion
with respect to order of proof in per-
mitting a party to reopen after it has
rested. * * * There is no suggestion
that this surprised the appellant, or that
any further preparation was necessary to
meet this testimony.” Massey v. United
States, 358 F.2d 782, 786 (10th Cir.
1966).

In the r.sc just quoted the trial court
had twice permitted the government to re-
open its case and to introduce stimony to
identify a stolen automobile, af’cr the gov-
ernment had clearly rested In the ease
before us we arc unable to find that ap-
pellant was prejudiced by the trial court’s
action.

We cannot pass upon appellant's claim
that the court improperly aided the state
by advising it of the cvidr tiary defi-
ciency because there is nothing in the
record to substantiate such a claim. Ap-
pellant, in his brief, states il it an objec-
tion was made, but a rcvi:w of the record
reveals no such objection. If one was
made off the record, appellant's trial coun-
sel should have seen to it that an addi-
tional objection was registered for the rec-
ord.

v

171 In support of the proposition that
there was probable cause for the arrest,

5. The document in court was n carbon
copy of an original vliicli in Kept in
Juneau. Appellant ill effect claimed this
carlxni copy should not he considered a
duplicate original hilt simply an unccr-
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the state attempted to introduce the birth
certificate of appellant, which indicated ap-
pellant was under twenty-one at the time
of the arrest. As foundation for the in-
troduction of the document, the state pro-
duced Mrs. 1l-ouise Hoffer. Mrs. Hoffer
testified that she was the Vital Statistics
Clerk in Anchorage, that she was the cus-
todian of the birth certificate which she
had been required by subpoena to bring to
court The certificate was admitted, al-
though appellant objected on various
grounds.8

Appellant testified that at the time of
the trial lie was twenty years of age. Be-
cause of this testimony the introduction of
the birth certificate, if it were error, could
not have amounted to harmful error under
Love v. State, 457 P.2d 622 (Alaska 1969).
Tue effect of this birth certificate was
completely cumulative, insofar as appel-
lant's actual age was a relevant issue at
*11  For these reasons wc will not give
further consideiation to this point.

\%

[8] The trial court permitted Trooper
Anderson, over appellant's objection, to
testify that on an occasion previous to the
evening of the arrest lie had seen appel-
lant's driver’s license and had observed
the birth date stated on it. This evidence
was offered for the purpose of establishing
that Trooper Anderson had probable cause
to arrest appellant for the misdemeanor of
being a,minor in possession of alcoholic
beverages.

Appellant objected to ibis testimony on
the ground that it violated the hearsay
rule. It appears to us that for the pur-
poses for which this testimony was offered
the hearsay rule never came into play. We
view this testimony as fa’ling under the
doctrine which permits statements by a
third party declarant when they arc of-
fered to show the stale of mind oi the

tified copy of an original. He furl'nr
claimed lie was not served in advance
with n copy of tiie document and tlint
it wiin introduced contrary to "the stat-
utes and regulations,”

one
ntick,
mony
Trooper
edge as
lieve
in his
HU1lC tC
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one who hears the statement. C. McCor-
mick, Evidence 8§ 228 (1954). This testi-
mony was clearly admissible to show that
Trooper Anderson possessed such knowl-
edge as would reasonably lead him to be-
lieve that the offense was being committed
in his presence. Once again, we are un-
able to find any error committed by the
trial court.

Vi

Appellant makes a number of claims of
error which we have examined and find
to be of little merit. In many instances
appellant sets forth a scant discussion of
the legal reasoning of the authorities on
which the claim of error is based. Wc
have, nevertheless, examined these points
to be certain that plain error was not
committed which might affect the integrity
of appellant's conviction.

[9] The claim is made that during the
cross-examination of the witness Meyer,
who had accompanied Trooper Anderson
on the night in question, he was asked
whether he recalled using in his report to
the police some words to the effect that
appellant had stabbed a threatened An-
derson with the bav-.iK-t. His first answer
was that he end not recall any such words.
On redirect examination, after refreshing
his recollection with the written statement
he had made the morning after the ar-
arrcst, Meyer answered that he did use
such words in his report to the police.
On rccross-examination, defense counsel
attempted to question Meyer about another
portion of his written statement, but the
court sustained the appellee's objection on
the ground that the question was outside
the scope of the redirect examination.

Finally the scatc offered to put the whole
statement in evidence. Appellant's coun-
sel then moved for a mistrial, which was
denied. In his brief, appellant claims that
the state knew that the entire statement
would be hearsay and inadmissible and
that its offer to place the statement in evi-
dence was in itself enough to require the

granting of a mistrial. We find, as did
the trial court, that appellant himself waa
responsible for the state's offer because
lie had gone beyond the scope of redirect
examination, thus causing the question of
what was in the statement to be left un-
answered. We conclude that the denial of
the motion for mistrial was proper.

[10J During the direct examination of
Trooper Anderson, in answering a question
in a somewhat narrative form, he volun-
teered the statement that he had had con-
tacts with appellant on occasions previous
to the evening in question and that he,
therefore, was able to perceive that appel-
lant wrs "under the influence,” presumably
of alcohol. The prosecutor stopped the wit-
ness at this point. Appellant's counsel
then moved for a mistrial. Appellant ar-
gues that such evidence was irrelevant and
prejudicial and that a mistrial should have
been grantcd. The state argues that the
statement was not prejudicial because the
officer was stopped before his statement
was completed, and it is pointed out that
no request was made by appellant to strike
the testimony or to have the jury instructed
to disregard it.

Not every volunteered statement be-
comes a ground for mistrial. In the par-
ticular circumstances of this case we arc
unable to conclude that the statement ob-
jected to required the granting of a mis-
trial, particularly in view of appellant’s
failure to seek other remedies to cure any
harm which might have been done by the
words uttered by the witness.

[11]
a few months prior to the arrest he had
seen appellant's driver’s license in the
course of investigating a gun accident in
which appellant had shot himself and that
he knew appellant was a minor at the time
of the arrest. On cross-examination An-
had made notes at the
Appel-
moved tor a production of

derson said he

time he saw the driver's license.
lant’s counsel

Trooper Anderson's notes under AS 12.-

Trooper Anderson testified that
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*45060.® Trooper Anderson said that he
cid not know where his notes were, and
the prosecutor said that the state had no
idea where they might he. Appellant
moved to strike the testimony of Trooper
Anderson or in the alternative to declare
a mistrial under AS 12.45.080.7 The de-
nial of this motion is claimed as error.

Anderson's notet of appellant’s age made
in the course of an investigation not re-
lated t) the present criminal charge are not
a '"'sta ement” or “report” for purposes of
AS 12.45.060 and .070. The trial court
properly denied appellant’s motion to in-
voke the sanction under AS 12.45.0S0.8

[12] The court instructed the jury
the effect that it was a misdemeanor for a
minor to possess or control alcoholic bever-
ages. Alaska Administrative Code, Title
15, Ch. 4, § 4073. Appellant claims that
the instruction was not complete and
should have included the language of AS
04.15.080(b), which defines the crime of
giving liquor to minors as not including a
parent as to his own child. This latter
offense had no relevancy to the case at
bar. It may have been appellant’s theory
that he could be in lawful control of al-
coholic beverages because they had been
placed in his control by his parent. But

6. AS 12.45.050 "In it criminal prosecution,
no statement or report in the possession
of the state which was made bv a prose-
cution witness or prospective prosecution
witness (other than the defendant) to an
ngent of the state may lie the subject of
subpoena, discovery, or inspection UDtil
the witness has testified on direct exam-
ination in the trial of the case.”

AS 12.45.000 "After n witness called by
the state has testified on direct exam-
ination, the court shall, or motion of
the defendant, order the state to produce
uny FLatement of the witness in the ikjs-
scssion of the state which relntes to the
subject matter us to which the witness
has testified. If the entire contents of
the statement relate to the subject mnl-
ter of the testimony of the witness, the
court shall order it to he delivered direct-
ly to the defendant for his examination
and use."

7. AS 12.45.0S0 "If the state elects not to
comply with an order of the court to de-
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appellant was not on trial for possessing
alcoholic beverages. The mere existence
of a possible defense of this kind would
not negate the probable cause for arrest as
perceived by Trooper Anderson. We find
no error.

[13] Appellant requested an instruction
which would have iold the jury that in-
toxicating liquor is defined by AS 0420.010
as containing more than one per cent alco-
hol by volume, and that an instruction
should have been given to the effect that
a beverage cannot be determined to be al-
coholic in content by sight alone. In re-
sponse, the state argues that the instruc-
tion given was a proper statement of the

0 . .
law on the question of whether the officer

had probable cause to believr that appel-
lant was in the unlawful possession of an
alcoholic beverage. We agree. The in-
structions contended for by appellant would
only have confused the issue to be deter-
mined by the jury.

[14] The indictment charged that ap-
pellant attempted to stab Trooper Ander-
son. The statute under which the indict-
ment was brought, AS 11.15.150, uses the
term “stab at another” in defining the of-
fense. The verdict found the appellant
guilty of attempting to stab with the intent

liver to the defendant a statement or a
portion of u statement as the court may
direct, the court shall strike from the
record the testimony of the witness, and
the trial shall proceed unless the court in
its discretion determines that the interests
of justice require that a mistrial he de-
clared."

B 1Ve do not view our ruling as relaxing
in any way the requirements of Mnhie v.
.State, 371 P.2d 21 (Alaska 1962), that
certain reports and materials must he
made available to the defoidanb llere
we ore dealing with notes that have to do
with a case other than the one heing tried.
These were not notes as to which the
prosecutor or the witness would have
reasonably anticipated u requirement of
production at ’rial, nor would there have
been any reason for them to anticipate
that they should search for these notes
before trial so as to have them available
for inspection.
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did not include the words by airline's office and placed at end of

to wound, but
“at another.” The appellant claims that catwalk,
this is i material variap.ce and the verdict

should not have been accepted. No au-

thority is cited in support of this conten-

tion. We do not think that extended dis-
cnssion is in order. We are unable to find
any error.

[_15 Finally we find that appellants
contention that in sentencing appellant the
court improperlv reued upon mere contacts
with the Police not resulting in convictions
is not supported bv the record. We find

The judgment of conviction is affirmed.

NESBTTT T J., not participating.
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CITY OFUnCHORAJGE, Appolleo.
1 No-,09-

Supreme Count of Alaska.

iiec. If, 1009.
y f

y [/

Action againV city for
ceived when pedeAian tripped while cross-
ing catwalk built by city. The Superior
Court, Third Jhdidjal District, Eben H.
Lewis, J., grarlcd defendant's motion for
directed verdict, anUplaintiff appealed.
The Supreme Court Ireld that city was not
liable for inji ries pedestrian sustained in
fall when she :aught hc\ foot on raised end
of one-quarte -inch plywood board, which
bowed when icrson preceding her stepped
in the middle thereof and\vhich had been
placed at strcit end of catwaVk built during
repair of ea:thquake damaged sidewalk,
curb, and gut: r in absence of showing that
city had that
removed from na fror.t of window of near-

injuries re-

notice plywood had been

Affirmed,

Municipal Corporations C=BI7(l)

City was not liable for injuries pedes-
trian sustained in fifll when sktfcaught her
foot on raised end/of one-naarter-inch ply-
wood board, which bowed when person
preceding her stcgped irythc middle tHereoff
and which had leen placed at street end
of catwalk built/by city during repair of
earthquake damngcn sﬂiewalk, curb, and
gutter, in absent e c¢/f showing that city had
nQtice that plywL J had been rcmoved from

in_front of window of nearby airline’s
office and plac j ~ end g{

James L. \]nston, John M. Savage, of
Savage, Erwin, Curran & Johnston, An-
chorage, for rapnellant.

Charles ITagark, Robert Opland, of Ha-
gans & Opland, Anchorage, for appellee.

Before BIMOND, CONNOR, RABIN-

OWITZ afod BONEY, JJ., and MOODY,
Superior Court Judge.

/ 1

/ opinion

PER/CURIAM. \

The single issue pre\sented' in this appeal’
is whether the trial court erred in granting
the adpellee's, City of\Anchorage, motion
for a directed verdict at\thc close of appel-
lant'sfcase for failure tA establish a prima
facie case of negligence )yn the part of the
appellee. y

Appellant instituted suitugainst the ap-
pelle : for injuries suffered her when she
tripp id while crossing a catwalk built by
appe lee to provide access to the Anchorage
Westward Hotel’s Third Avenue entrance
durirlg repair of earthquake damaged side
walkj, curb, and gutter. Another person
preceded the appellant on the catwalk by
three or four steps. Appellant was about
to step from the catwalk onto a 'nch
plywood board that served as a ramp when

the person preceding her stepped in the
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g Alaska Network on Domestic Violence and Sexuol Assault
P.O. Box 3356, ANCHORAGE, ALASKA 99510

POSITION PAPER: House Bill 578

The Alaska Network on Domestic Violence and Sexual Assault is a non-profit corporation
composed of seventeen domestic violence, sexual assault, and adult crisis intervention
programs throughout the State. Network programs are funded in part through grants and
contracts awarded by the recently established Council on Domestic Violence and Sexual
Assault in the Department of Public Safety.

Network programs have extensive experience dealing with the issue of sexual assault.
Often victims contact our crisis centers immediately after the assault, involving our
program ad/ocates in the entire reporting and judicial process.

Based on experience with the offense of sexual assault and concern for the safety of
our clients and the entire community the Network offers the following remarks regarding
House Bill 578.

The Alaska Network on Domestic Violence and Sexual Assault fully supports HB 578.

The problem of sexual assault and other violent crimes is rapidly approaching
epidemic proportions. Legislators have the power that no single concerned citizen
or organization has to say to an entire class of criminal offenders that violent
crimes will result in certain punishment.

Article 1 Section Il of the Alaska Constitution does not afford the right to post
conviction bail. While the right to bail is mentioned in the constitutions of all
fifty states, each state"s conception of bail is not the same. The Alaska Supreme
Court in State v. Wassillic, 606 P.2d 797 (1980) decided that, following conviction,
the right to bail pending appeal is not constituticnally mandated under the Alaska
Constitution.

Article | Section Il of the Alaska Constitution affords the right to bail to those
accused of a criminal offense. The Alaska Statutes (AS 12.30.020) codify this right
to bail pending trial.

In determining whether to release the defendant pending trial, a judicial officer must
conside- whether release will reasonably assure the appearance of the defendant or iC
the defendant will pose a danger to others and the community (AS 12.30.020 (a))- The
judicial officer uses the same criteria regarding release of the convicted defendant
unless he/she feels none of the guidelines will assure appearance or prevent the
person from posing a dange” to the community (AS 12.30.040 (@))- Presently a person
may not bo released on bail if convicted of murder in the first degree, robbery in

the first degree, Kkidnapping or sexual assault in the first degree (AS 12.30.040 (b)).



HB 576 does not interfere with the traditional right to bail before t inviction.
HB 578 merely extends the present statute to further deny post-convii. tion bail
to these convicted of other violent crimes. Punishment and denial of bail after
conviction is compatible with our legal system and does not deny due process.

Those convicted of violent crii."-s pose a significant threat to society and should
not be released on bail pending sentencing of appeal. Members of the nnmmi.ni ty.
as well as convicted criminals have a constitutional right to life and liberty
and should not nave to sacrifice their lives or safety as a price of granting
bail to an individual convicted of a violent crime* Society deserves more.
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BY THE RULES COMMITTEE
BY—REQUEST (for the Tas
Force on Violent Cr”ne)

WO G axjh e . &
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to release/after conviction)of a
criminal offense."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section

(b)

1.

AS 12.30.040(b) is repealed ana reenacted to read:

Notwithstanding the provisions of (a) of this section, a

person conyicted of any of the fol lowing offenses may (not be released

on bail

either before sentencingCorJ)psnding appeal:

(1)
(2)
(3)

murder in the first degree (AS 11.41.110)t
murder in the second degree (AS 11.41.110)5

manslaughter (AS 11.41.120):

1
O criminally negligent homicide (AS 11.41.130);

ft
((6)

)
(8)
-<9)
(10)
O
(12)
(13)
*(14)

" (15)

assault in the first degree (AS 11.41.200);

assault in the second degree (AS 11.41.210);

assault in the third degree (AS 11.41.220);
kidnapping (AS 11.41.300);

sexual assault in the first degree (AS 11.41.410);
sexual assault in the second degree (AS 11.41.420);
robbery in the first degree (AS 11.41.500);

robbery in the second degree (AS 11.41.510);

burglary in the first degree (AS 11.46.300);

arson in the first degree (AS 11.46.400);

escape in the first degree (AS 11.56.300);

riot (AS 11.61.100).

. HB 578






REVISED

POSITION PAPER

HOUSE DILL NO. 578

"An Act relating to release after conviction of acriminal offense."

House BillNo. 578, by decreasing categories of those who may be
released on bond after conviction, will have some impact on the Division
of Adult Corrections in terms of numbers of prisoners being held. There
is not, however, data available to tell how many of those in the affected
categories are presently being released. Experience does indicate that
few were so released, and that in the cases where such release did occur,

it was for lessthan the wentire period of eligibility. Therefore, it
would seem thatthe impact will, not be substantial.
Acting Director V o'

Division of Adult Corrections

Date:

Helen D. Heirno
COnmissiouer

Date;
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE
REQUEST
Bill/Resolution No. House Bill No. 578
Title An Act relating to release after conviction .+ a criminal offense.
Requested by Senator Bennett Date Date 5, 1981

FISCAL DETAIL
Agency Affected Division of Adult Corrections, Department of Health & Soc:al

Program Category Affected Offender Confinement, Reformation and Supv. jervi

BRU, Program, Or Subprogram(s) Affected Adult Confinement

(Note: IT mere than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
Fy 82 Fy 83 Fy 84 FyY 85 FY 86 Fy 87

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
COMMODITIES 1
EQUIPMENT

LAND & STRUCTURES 683.3
GRANTS,CLAIMS,ETC.

10.6 11.6 12.6

w
O ©

TOTAL 705.8 24.6 26.8 29.2 31.8

FUNDING (Thousands of Dollars)

ERAL FUND 705.8 24.6 26.8 29.2 31.8

FEDERAL FUNDS

OTH

FULL TIME

ER (Specify Source)

POSITIONS

PART TIME

TEM

1v.

Original: Legislative Finance PHONE 465-3376

CC:

PORARY

* Security personnel will be required. See B. Z. a. below.
ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

Al Assumptions

1. Very few persons convicted of unclassified, Class A or Class 1
felonies are now granted bail or make bail when granted.

2. There is only a relatively short period of time between conviction
and sentencing.

3. Historical data has not been gathered regarding the number of
persons released on hall after conviction for offenses specified,
or how long such persons were out on ball before sentencing or
pending appeal.

DATE January 2b. 1H:i PREPARED BY Roger C. Lanee (*/
AGENCY Division of Adult cm-i-i-cr inns

Budget and Management
Prime Sponsor (First Legislator Named)

33-001 (Rev. 12/81)



HOUSE BILL NO. 578 FISCAL NOTE Continuation

4. It is assumed that approximately five additional person years
per year of incarceration will result if this statute amendment
is adopted.

5. Since the Alaskan correctional centers are currently operating

at emergency capacity levels, five additional beds would be
necessary in the Alaska correctional system.

B. Cost Estimate
1. Capital Expenditures

Core facility bed prices are useu here rather than bed additions
to existing or planned facilities because if MB 180 and HB 293 or
SB 327 pass, in effect we have another institution and a core
facility is needed to support the total number of beds. A core
facility includes heating and electrical plants, kitchen, admini-
stration, recreation and program areas. The estimated cost per
bed in the FY 1983 Capital Budget Request for a core facility is
$136,667. That figure is used here to compute construction costs.
It is:

Capital Expenditures 5 x $136,667

= -$683,335
2. Operating Costs
a. Personal Services
No personal services are requested. It is assumed the

five beda would be added to the design of a new facility
after all legislation requiring nev beds was analyzed.
Personnel requested for larger bed increases would probably
cove?- the staff requirements for these beds.

b. Inmate related costs (FY 1982 level)
1.) Contractual (utilities, medical services, etc.) 8,200
2.) Commodities (food, clothing, etc.) 12,500

3. A 9% inflation rate is assumed for subsequent Ffiscal years.



JUDGE JAY HODGES
604 BARNETTE
FAIRBANKS, ALASKA
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WE, THE BELOW SIGNED, ARE CONCERNED AT THE ALARMING RATE----

FOR EVEN ONE WOULD BE UNJUST TO THE COMMUNITY—
PRISONERS OF THE STATE ARE ALLOWED TO ROAM FREE

THAT
IN BARROW

WHILE AWAITING THEIR SENTENCING AFTER BEING FOUND GUILTY,

BY JURY, OF A VIOLENT CRIME: i.e., SEXUAL ASSAULTS, FOUR
CASES +.
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WE, THE BELOW SIGNED, ARE CONCERNED AT THE ALARMING RATE----
FOR EVEN ONE WOULD BE UNJUST TO THE COMMUNITY— THAT
PRISONERS OF THE STATE ARE ALLOWED TO ROAM FREE IN BARROW

WHILE AWAITING THEIR SENTENCING AFTER BEING FOUND GUILTY,
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PRISONERS OF THE STATE ARE ALLOWED TO ROAM FREE IN BARROW
WHILE AWAITING THEIR SENTENCING AFTER BEING FOUND GUILTY,

BY JURY, OF A VIOLENT CRIME: i.e., SEXUAL ASSULTS, FOUR
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CITY OF KOTZEBUE

P.O. BOX 46 KOTZEBUE POLICE DEPARTMENT
KOTZEBUE. ALASKA 99752 907-442-3351

September 21, 1981

Representative Ramona L. Barnes, Chairman
House Judiciary Committee
P.O. Box 3382 -
Anchorage, Alaska 99510
*\£s
Dear Representative Barnes:

I regret | cannot attend personally but would like to
present my written comments to the House Judiciary
Committee.

I would like to lend my support to all but one of the
proposals. I would especially give my highest
recommendation to the Governors Drug Bill, House Bill
#180, It is badly needed.

My one reservation 1is in regard to House Bill # 572 *\
on Domestic Violence.

Most often the Police Officer answering domestic dispute
calls is acting as an arbitrator and/or mediator.

Injecting the Officer further into the dispute by requiring
the Officer to assist one party or the other will remove
their "impartial" stature and make their job harder in

the future as the Officer will be viewed as an adversary

by the other party involved.

The Court must be presented the documents before.service

and 1 feel the court is the proper place for assistance
to be rendered the party seeking injunctive relief.

DONALD E. BUEHLERjer~”*
Chief of Police

cc: AS Revisions fTile
Sgt Jones
Sgt Wallace

DEB/dew

"GATEWAY TO NORTHWEST ALASKA®
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TO: The House Judiciary Committee

FROM: Suzanne Lombardi
Client Service Coordinator
Valley Womens Resource Center

RE: Testimony for House Bills on Sexual Assault and Violent Crime

The Valley Womens Resource Center has been serving victims of sexual assault
and domestice violence in the Matanuska-Susitna Borough for the last year.

I would like to thank the Judiciary Committee for this opportunity to
express our opinions on the follwing bills:

HB 473 Regarding Sexual Assault

We are grateful to see that the Task Force has recognized the serious
effects of these crimes and are pleased to see this legislation that will
enforce stiffer penalties.

We would like to suggest that along with longer sentences that there be
mandated treatment programs as well as funds appropriated for treatment not
only within the prison system, but for ouside as well.

We have found that assailants convicted of sexual assault are usually sentence
to time without parole, and therefore, upon release there is not treatment _
and no hold upon them. As aresult the recidivism rate for this
particular crime is extremely high.

HB 572 Domestice Violence/Emergency Injunctive Relief or TRO

We are pleased to see that the breakdown has been recognized between victims
being informed of the TRO and the actual carrying through of this process.

At this time we are not sure that more legislation, or more paperwork

will solve this gap. The problem in our area seems to be with the original
bill. To our knowledge, some women have not been informed of either the
Resource Center or the option of filing a TRO.

It is our opinion that more would be accomplished if the original HB 287
was more effectively enforced.

IT the victims were made aware of the existence of the Center, and if possible,
a call made at the scene of the incident to our advocates, the trained staff
would be able to follow through with the action and accompany the person
throughout the legal system. This would cut down on police time as well as
put the victim in direct contact with the Resource Center for further support
systems.

We would emphasize that our situation iIn the Valley may differ substantially
from more inaccessable areas.

csunrjue-p ovfifc ?



