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CONFRONTATION

cutions, or at least tempt prosecutors to use hearsay instead of live
witnesses whose demeanor is unimpressive: or that itEmay induce
proseauoiiui negligence in securing witnesses by holding out the easy
alternative of presenting their statements through other witnesses.
Such pralicc-v undermine any system of criminal justice that presumes
innocence and .insists that the process of rebutting the presumption
be absolutely abowj reproach.”

Fears of this sort would bp allayed by a confrontation clause read
not as a Delphic reference <o the essence of the hearsay rule, but as
a canon of prosecutorial behavior. The clause should be held to re-
quire that the prosecutor make a diiig*fjit, gend-faith elfort to produce
witnesses to testify. So read, the clause woidb bind the prosecutor re-
gardless of whether some exception to the rule against hearsay would
allow the prospective witness’ testimony to be recounted by others.21

The objection to the prosecutor’s presentation of heai$r. instead
of an available witness is not that such hearsay necessarily is ks.s reli-
able than the hearsay of an unavailable witness, but that the proscait/a-
lias made the testimony less reliable than it might have been.5

Although the Supreme Court never has discussed confrontation ex-
plicitly in terms of prosecutorial behavior, its decisions strongly sug-
gest such a rule. Greene V. MCF|r0y-0presents a striking example of
objectionable failure by the government to present witnesses.Z7 GIEENe
dealt with the dismissal of an executive of a private company that
held defense contracts solely because his security clearance had been
revoked by a Defense Department security board. The revocation
cainc after a hearing at which the government presented no witnesses.
"It was obvious, however . . . that the Board relied on confidential
reports which were never made available to petitioner. . . . Petitioner
had no opportunity to confront and question persons whose statements
reflected adversely on him or lo confront the government investigators
who took their statements.”28The Court sidestepped the constitutional

24. For example, although ail excited utterance is admissible under conventional
hearsay rules, McCoiimick, Kvmr.Nct; § 272 (1954), (lie prosecutor would lie icc|uired
under (lie proposed standard to produce an available witness,

25. Cj, Napue v. Hlinois, 300 U.S. 201 (1939); Mooney v. Molohan, 291 U.S. 103 (1935).

20. 300 U.S. 471 (1929).

27. Though petitioner sulleicd no criminal sanction, the loss of Ids job and tbc
damage to his loputaiion thai followed tin: loss of security clearance apparently were
sufficient to warrant application by the Court of criminal tiial standards. The govern-
ment*s failure in Greene to present witnesses was not tmiouc. Sir. e.g., 1&tcrs v, llobby,
3-19 U.S. 331 (1955); Hailey v. Richardson 311 U.S. 918 (.J31), niAA.itiig per cm him hy mi
equally ilwiiled court 182 F.2d -10 (1950); Parker v. l.cster, 227 F".@ 708 (@i Cir. 1955).

Compare Dayton v. Dulles, 357 U.S. 1M (1958).
28. 300 U.S. at 479.
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question, holding that the Board was authorized by Congress and the
President to conduct only the kind of security clearance program

"which affords affected persons the safeguards of confrontation and
cross-examination.”20

A confrontation clause incorporated into the Fourteenth Amendment
speaks not only to the threat of Big Government foreshadowed by the
Defense Department’s Industrial Security Board, but also to the home-
spun guile and sloth of local prosecutors. The obligation of federal
prosecutors to present at trial the best available evidence was estab-
lished in leading decisions under the confrontation clause before
Pointer extended it to the states. Petitioner in Klrby V. United Slates™
was charged with receiving stolen goods. The Court found error in
the admission, to prove the property was stolen, of evidence that three
other persons had been convicted of stealing it. In MOteS V. United
States,u petitioner’s conviction was reversed because the trial judge
admitted a transcript of testimony taken at a preliminary hearing
after a showing that the witness’ absence was clue to the prosecutor's
negligence. In both cases the prosecutors settled for second-hand evi-

dence. In neither was there a showing that first-hand evidence was
unavailable.

Pointer and its companion case, DOU|g|a3 V. A|abama,3-come within
the compass of the earlier decisions. In POINtEI the state where .he trial
was held and the state where the key witness had gone were signatories
to the Uniform Act to Secure the Attendance of Witnesses from With-
out the State,33 which, in effect, allows interstate service of process.
Since the victim's hearsay testimony was the most damaging piece of
evidence against petitioner, it was reasonable to require that the pro-
secutor undergo the slight inconvenience of using the act lo insure

1
the witH S presence. There is no indication that he attempted to do
sO0.

In Douglas the prosecutor knew in advance that a witness he in-
tended to call, a confessed accomplice of the defendant who had been
convicted at a separate trial, would avoid damaging his chances for
an appeal by jefusiiig on Fifth Amendment grounds to testify. None-
theless, he was called. When lie refused to testify, the prosecutor read
aloud from his confession, which incriminated the defendant, pausing

29. hi. at 500.

30. 174 U.S. 47 (1899).

3. 178 U.S. 458 (1900).

32. 380 U.S. 415 (1905).

33. Cai. I'kn. Com; 8§ 1331-34.0; Tr.x. Com. Qui.w. ITIC. art. 24.28 (1906).
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CONFRONTATION

at intervals to inquire whether the witness remembered having made
the statements attributed to him. The Court reversed the defendant’s
conviction.

It is arguable that however cynical the prosecutor’s charade, he did
present the best available evidence by bringing a live tri,ness to the
stand. When the witness refused to testify, he had no choice buL lo
rely upon hearsay testimony. So read, DOUng\Noukiequaw confron-
tation with the hearsay rule. But it was not simply the introduction of
hearsay that disturbed the Court. The confession might have been ad-
missible under conventional hearsay law as a declaration against penal
interest,3land in fact was described in the testimony of two nolicemen.
The prosecutor, however, knowing in advance the witness would re-
fuse to testify, called him simply to enhance the credibility of the
confession by putting woius in the witness’ instead of the prosecutor’s
mouth; that is, to profit from the same illusion that for ages has made
ventriloquism such an engaging folk art. It was this enhancement of
credibility and not simply the presentation of hearsay that drew the
Court’s major objection. The Court distinguished between the prose-
cutor’s rending and the witness’ invocation of the Fifth Amendment.
The former indicated only iii«; the confession was made by the wit-
ness. This inference could be partially tested by ci examining the
two policemen who had testified that the confession was made. But
the witness’ reliance on the Fifth Amendment suggested that the con-
fession implicating the defendant was true; that inference could not
be tested because only the witness was competent to discuss it and he
refused to testify.3b

'Flic cases in which the Court has denied claims based on the con-
frontation clause do noL appear to involve violations of the proposed
standard, and thus arc consistent with it.30 This frees the Court to

3L see Uniform Hums of Kvmr.Ncr. G3(10).

3. 30 US. nt 41920 In Tinner v. Louisiana, 3/ U.S. 400 (1905), the Court re-
versed a conviction after the: credibility of witnesses' testimony had been enhanced in a
way dial put it beyond attack by cross-examination. Two deFuty sheriffs, important
witnesses at a murder trial, bad custody of the jury. ". .. [TJlie telatinitship was one
which could not but foster the jurors' confidence in those who were their official guard-
ians dining the entire period of the trial." it at «[~l The rase prc-dated Painter and
Douglas, however, and the due protcSs standard was emploKed._ _

3L Snyder v. Massachusetts, 20 US, 97 (1U34) (view hy jmy of crime scene held
not to present confrontation problem); Dowdell v. United States, 221 US. 35 (19]_9
(judge, clerk and official icporicr who certified that defendants had been imaigncd an
had pleaded in trial court not "witnesses” within the meaning of a statute embodymg
the constitutional standard.); Mattox v. United Slates, 156 U.S. 237 (1815) (cross-examine
testimony of deceased witnesses held admissible). wut ¢/, Salinger v. United States, 272
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interpret the confrontation clause as a standard uf prosecutorial be-

havior and to abandon the unwieldy and unwise licarsay-confrontation
equation suggested by the rhetoric in Pointer.

U.S. 542 (1920) (letters from persons not called as witnesses admitted to explain replies
by accused to them—perhaps a marginal case, though the most damaging evidence ap-
pears to have come from letters written by the accused).
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CriiuJnp! FrccrtUtrc: Kansas City v. McCoy

The Confrontation Clause, Short Circuited

Thn case of Kansas City V. McCoy. 525 s.\v.2d 536 (Mo. 1575). is a tost
cast;. It» {v.iniosv is to tost the constitutionality of the use of closed circuit
television [hereinafter cited C.C.T.V.] in the examination of witnesses." In
deciding this ease, the Missouri Supreme Court held, inter alia,7that the use of
C.C.T.V. for lIhe examineti n of an expert witness did not violate the defen-
dant's right to confront his adverse witnesses under the Sixth Amendment of
the United SI ues Constitution.5While the MCCOY decision involved a prosecu-
tion under a municipal ordinance for the possession of marijuana, its holding
may open the door for the use of C.C.T.V, examination of witnesses in other
proven lions. The witness examined in this case was the stale’s expert witness
who testified to the chemical analysis of a substance alleged to be marijuana,
'(‘hi ®sexamination was conducted via C.C.T.V. even though the witness was only
a few miles owuy in the police laboratory. Furthermore, there was no showing
that the stale had tried hut was unable to produce the witness in person, or that
the witness was otherwise unavailable for : in-eourl examination.l In uphold-
ing the use of C.C.T.V. in this situation the Missouri court stressed:

The primary object of the constitutional provision in question wan lo prcviet

doposiboiis of c.v fitirtvaffidavits, . . .being usml again 1 the prisoner in lieu of
personal examination and cross-examination of the witness. z
and that

. a primary interest secured by it life Confrontation Claused “lie i(d't of

cross exanin.ition; an adequate op;ﬁ)rtun1ty f?r er[)ss cxiinination may satisfy
the clause awn in the absence of PYSICal MNITaN utim

In further support' of this position, the court cited a Mass'u busetis ease wherein
the use of n certificate from the si T department of health attesting to the

L KmWfl;> City v. McCoy, £25S.W.Vil LT" (Mo. H7) (dissenting opinion).

2. Th> roiei also held Mint the use of C.C.T.V. e;)uipii,i-ei and die priMiice of reporter* did
not violate il edot ichmtV 1ftti and fourteenth Aineiidmi"iit tiglilsofduo proec.ss under 1lieUnited
Slice.* Constitution. b h i ed it; hixtdiii|; upon lhe facts that lhe C.C.T.V, equipment wits installed
w.vi;ueh that sMoiiioy/clir ci coaiinwiiiilirimi were suit obstructed, and liiat therefore the defendant
oo*, a fair triii  d hiilight under the Due ['imcs'i choice were not denied. An.-eerini: the charge
th.it 1it' iNC of i ZC.T.V. wan a violation of tie- Code of I"mie™-".ivi.il liesponsitiilil;. mid rnnliary to
judi*ial ethics, the court said Had the u.c of C.C.T.V. in this cas" k not the t\pc of "teluvisiuit"
p WHLel by Ci i i:tw*7)of Hole a] tlieCod” of I Tides. IMfii.dlv, li.r del*ocdanl .i-gued th a lla
roftatui 1 Ltom tU was illegitity mlo'il, rotthe ioili1di*m,. d this *an*: IS i«iillu iailg,
a oiior dieitiaii.kSndc v. Uariihesel;, 41 SWY-'d 7 (vo. IM7)|, which held that a search aiiide
in amjumHloa with a boohing procedure, was; a rea.'inmli'e piomlorv ami that evidence thus seized
laed not iu :al]ip.i'i«ed.

a ,s.wvd at VA

o [l

b. fEfiS.W.Vd at <t"lin]! from Mattox v. United Stales, |. W§.S. XdT, 212 t.“tfg).

li. % S.W.".idat .flld, qu:itiu]{ from Dougins v. Ahd"aam, HHO U.S. «dift, 1P* (10lio).
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chemical analysis of an alleged drug had been held not violative of the defen-
dant’s right to confrontation under the United States Constitution.* From thi.;
case, the Missouri court reasoned that ifa mere certificate could be upheld, then
the u?t: of C O.T.V., which presumably grants a greater right, could not violate
the* defendant’s right to confront, witnesses. However, the court’s analysis of the
confrontation “problem is superficial. The com | failed to take into consideration
the diiiefences'bi tween the use of C.C.T.V. and netuni physical confrontation,
and they failed to show how these dill.  .res affect the purpose of the Confron-
tation Clause of the United Stales C* “itulion. This note is an attempt to
analyze some of these deficiencies.

HISTORY AND PURPOSE OF THIS CONFRONTATION CLAUSE

The Sixth Amendment to the United States Constitution states, in perti-
nent part, that, "In all criminal prosecutions, the accused shall enjoy the right

. ; to be confronted with the witness against him.”” Since the time of the*
incorporation of this clause of the Sixth Amendment into the Due Process
Clause of the Fourteenth Amendment,"the Confrontation Clause has been sub-
ject to increasing amounts of litigation.l0 Traditionally, the Confrontation
Clause has been thought of ns a bur against the use of ex parie affidavits against,
the accused in lien of personal examination and cross-examination of the wit-
ness." In addition, a substantial number of cases concern admissibility of hear-
say evidence and ils possible conflict with the Confront:uion Clause. Generally,
those rases stale that evidence allowed by established exceptions to the hearsay
evidence rules do not. violate the defendant’s right of confrontation where there
is an adaiuntc opportunity of cross examination.2 However, even a well-
established hearsay exception will not bo tolerated when it "unnecessari\ rub*
yeri(s) the opportunity to ooss-oxnminnlion.””13 Thus, for example, in ﬁ‘tr nr
|\ /1in,v," the defendant was deprived of bis right to confront the witness where
the witness was out of the trial court’s jurisdiction but where the state bad made
no elfort to procure his atlendaecc. The Supreme Court-stated that, th ness
is not unavailable "unless the prosecutorial authorities have made a : <ith
oli'ort to obtain bis presence at trial.”101n MNNCUSI w. StUbbS,U the LeeTE
Court distinguished Tlarherand held that there was no violation of the ( i-ulron-
intinn Clause when the prior testimony of the witness is used in evidence where:

7 Cornmanwealth v. Harvard, 3fii Mnn-i. 152, 253 N.K.2d 346 (19(50); *ceaha Cemmunweahh
v. Slav 1, 245 Mnwi . 405, 110 N.K. 405(1923); Annnt., 29 A_l..It. 2K9 (1924).

S. U.S. Const,amend. VI.

b Pointer v. Tcxua. 3(20 U.S, 100 (Mtior>).

10. J. -1 M. tinld W. laal vk, Cm.Mi.v.,. rr.ocicem:, Consiticiionai.Limitation" set.0, ai S*
«fled. 1".CM. ilwciiuifo-r cited «= CitiMiN.u. I"ficci ,ivizj
1 V. I"idled Fitnil Mi U.S at V.:2I; K tint?aCity v. McCoy, s\w.2d VS.

IF, tLiiiui v. Tev,-]i,, nilJJ" i 170ti:Y); .scoho. Culilotm.lv. (rt"ri, 399 U.S. J49 (ItliV); i-.U.ata.i
v. SUiljlv, I'W (@.S. (1972;; Dm her v. Page, 300 U.S. 719 (lOIith); Chimi.s".W. | dot ki>i ir.. SUpra
inn- lo. ai 59-00.

i Citi"il.Mi. Pijocrnoitk, Spru note 10, at 59.
1L narin-i V. Page, 390 U.S. 719 (19GS).
1. Id at 725.

M. Maacnsi v. Stubba, supra note 12.
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20 Id.; see (O« Serincrjion, Th
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D) the witness was out of the country; 2) the witness had testified at the first
trial, and 2) the defendant had the opportunity to cross-examine the witness at
the first, trial. In both these cases however, the Court stressed that before the
prior testimony exception to lhe hearsay rule can be applied, the witness must
in fact, be unavailable.””
More recently, in California u. Green,T the United States Supreme Court
again spoke of the purpose of the Confrontation Clause:
Confrontation: (1) insures that the witness will give his statements under
onth—thus impressing him with the seriousness of the matter and guarding
against the lie by the possibility of a penalty for perjury; (2) forces the witness
to submit to cross-examination, the “§reatest legal engine ever invented for the
discovery of the truth”; (3) permits the jury that is to decide the defendant3
fate to observe the demeanor of the witness inmaking his statement, thus aiding
the jury in assessing his credibility."
In sum, tlIm purpose of the Confrontation Clause is to afford the trier of fact a
satisfactory basis for evaluating ibe truth in the fact-finding process so as lo
insure maximum probability that the truth will emerge.D

CONFRONTATION. VIDEOTAPE vs. C.C.T.V.

At this point, it is important to distinguish between C.C.T.V. and other
audiovisual media, in particular, videotape. This distinction is important be-
cause though the two media outwardly seem very similar, the effect which they
have on an accused 3 right to confrontation is very different. Also, a discussion
of videotape is impo tant inasmuch as there has been some case law and com-
mentaries approving itsuses"lland an analysis of these can serve as a tool to the
analysis of C.C.T.V. and its effect upon confrontation.

It is generally accepted that the increasing use of audiovisual aids has been
a boon to the adjudicatory process.” Videotape isone of the newer technological
achievements in this field. The term videotape refers to a process by which both
audio and visual portions are transcribed onto magnetic tape. This isdone with
the use of a camera and special recording equipment. The tape can he stored
easily and can be replayed at will o* a monitor similar to a television monitor.-"1
Videotape can and has been used in both civil and criminal cases.-1There are
at least four foreseeable ways inwhich ifcan be used, I to record: (1) ex parte

17. Barber v. 1fge; Mnncusi v. Sttilt, mipra nolo 12; cin.viNAt. 1 kockhi®uk, SOPIO note ift, at

1,0. Ci-lilvVimin v. Green, 300 U.S. 149 (1970).

19. Id n1 fi.

2ft. 1d ; srr ;N\ fa'ime-jinn, The Right &/ (ot fruntniian, £5 Ifin (1000).

2> State v. lL.tnk, I1SO S.W.Xd 210 (M;i. 1<70); Slate v. Hendrick;., 4M> S.W."i 1 Il iVm.
UVTd; Kouihhim and Rush, Television in the Courtroom and Cltismm, co A.H.A.d. 270 (1973)
(herainnltar cited Knrnhkun and Rush]; Comment, A érashu Faces Videotzpe; The New Video
Idi<( Technology In Pergective, G ciikigiiion L. Rkv. 2M (1072); Comment, 26 Stan. L. Hkv. CIO
(A07-1).

22. Knrnblum mid Rush, SUPIa imte 21.

23. @GNl ttiiiioN L. Rev. 214, supra nntc 21.

24. Kornhlum mul Rush, SUPIA note 21; C Ckkic.liton I Ruv. 214, SUPIA note 21.
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slaliwajjts, lor example, confession;®, (2) depositions ofwitnesses, (3) testimony
for trial, and (4) live testimony at the trial to prepare an appellate record.””
The use of videotape in presenting a ufessions of a defendant has been
upheld by the Missouri Supreme Court.1"Likewise, other uses are also thought
to be non-violative of the defendant 3 constitutional rights.””The question of
\vlu,ffic*r prore” wind video! goc*cl lostjjTiony of fin nvnilcildo witnckX violotr ¢ ?ho
defend uil-3 right to confront the witness will probably be answered soon.z in
this last situation, it can he argued that where a witness testifies in front of a
car: m in the defendant 3 presence and the defendant has the opportunity to
cr examine, and the videotape is played hack to the trier of fact at the trial

) I it can weigh the witness temeanor, the purpose of producing the v. itness
h; :n fulfilled and this procedure will not violate the defendant”s right to
co". the witness.”” It is important to note that the use of videotape just

described is the use most analogous lo lhe use of C.C.T.V. in the McCoy case:
henceforth, when the term videotape is used it will refer to this use.

Videotape and C.C.T.V., although similar in that they both transmit audio
and visual messages, are different in their use and their effect upon confronta-
tion. C.C.T.V. isthe use of a camera, microphone, and broadcasting system by
which audio and visual images are instantaneously broadcast to a remote moni -
tor location.””The set-up in the McCoy case consisted of two such systems In
the courtroom there were two stationary television cameras, two monitors which
appeared to be ordinary television sets, and microphones for the use of judge
and counsel. In the laboratory, where the state 3 export witness was located, was
a camera, a monitor and microphone. During the examination of the witness,
the witness could he heard and seen in (lie courtroom by the defendant, the
attorneys, and the judge who sat as the trier of fact in this case. The witncs.-
could see and hear the examining attorney and he could heat the judge as will.
There was no court official present with the witness; however, there were four
other persons present in the room with him. The transmission of images and
voices woe- iir-tpm*aiicour,.3l

from this description of the C.C.T.V. system used in McCoy, it iseasy to
see the striking contrast between it and tho videotape system described above.
First, in the videotape recording of tho witness @estimony, the witness is jrhy
cully confronted with the defendant at tho time of the deposition. Second, the
witness is physically confioh ted with both the defendant 3 and stale 3 attorney.
There in the physical presence of a court official who is to administer the oath.

23. hi

20, SInlo v. land.. SUPIA iii.ie 21; Stall- v. Hendricks, UIprii nolr 21.

27. :fiStan. L. Ri:v. 019, SUPra note 21, nl 0:1-0I2, (This article give. i gun! rincuaMon on

28. i (i.TSicaiDs l..Hbv.211,XUpPM nnk> 21. The National Outer for Ktnt! Ow.uti* plan* Ir raifv.
11u."C isse., on appeal in caves presently linini; prepared in Georgia and New Murhpshire.

29. 2d Stan. I, Hrv. 619, SUPra 1¢it*21, al MI; Seenso, The Supreme Court, SPHil Term, 8 i
Haiiv. 1U;v. 1, lid (1970).

30. 21 Hsvvo.o0i AW.". Hntansica, IEIVISINHI2 19 (1973).

31. Record. Kansas f*ily v. McCoy, 825 S.\V.2d 320 (Mo. 1978); non- also that a VidrutajK*
rcTcnIinj; was made of die examination of IHie wilm-v* to preserve the record for any suli.-crpitpl
nppiids.
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2VWIi?WWI$* FurTK»\v reasons, some persons argue that in a videotape dcposi-
lioiTChrwtftiss is produced for the purposvs of the Confrontation Clause and
that the transmission of (his confrontation to the trier of fact is merely delayed.1l
This iu/.oiiic-'it cannot be so easily made, however, when the medium used to
presc-nt the witness' testimony isC.C.T.V. When C.C.T.V. isused, as in MCCO)/,
the witness is never physically confronted with the defendant” or hy the attor-

neys or judge or.any court official; therefore, he is if'pressures

d. The witness is insulated in his own comfortable
ant! familiar sfttfoudings and there is no monitoring or control of any of the
events that occur at the place of examination of the witness. As will he fully
developed below, it is due to these dilFerences (between videotape and C.C.T.V.)
that the argument made for videotape’s non-violative ellect on confrontation
cannot be made for C.C.T.V., and that C.C.T.V., ns used in MCCO)/, fails to
provide the defendant, with his right to confront adverse witnesses.

THE PURPOSES OF CONFRONTATION. SHORT CIRCUITED

The argument that. C.C.T.V. deprives the defendant of Ids right to confront
the witness can he supported hy applying the purpose of the Confrontation
Clause to the use of C.C.T.V. in examining witnesses. (a||fnm|t| r. Crel'i ||
supra, the United Stales Supreme Court summarized the purpose ol confronta-
tion as: (1) insuring that testimony will lie given under oath, (2) forcing the
witness to submit lo cross-examination, and (3) allowing the trier of facts to
observe 'hr*witness’demeanor.3 Kadi ofthese purposes will be discussed as they
apply to tho MCCO)’ case.

Testimony (liven Under Oath

The drat purpose of confrontation is that it “insures the witness will give
his statements under oath. . ."™* Confrontation undoubtedl has this cllen
when the witness in testifying in front of the court. He is ph ‘fally present
before the court and therefore is constantly reminded by his surrounding;- that
he is testifying under oath. However, whem videotape is used, there is a more ,
relaxed atmosphere and (his may cause the witness to be less mindful of the o i/
important purpose of his testimony.** N otwithstamdiimg this fact, the witness is /y*
still reminded by the advocacy nature of thho proceieding that his testimony is a
serious matter. But the use of C.C.T.V. has astrikingly less profound ellect upon
the witness. There is virtually nothing Coremind IIn* witness thru he is tort iTying
under oath. The witness is not in the prcanuco of tho atturnc'.s, judge, defomlanl
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or any court official. The witness is in his own familiar surnundings and nii he
has lo remind him of the seriousness of the proceedings i- a small television
screen with tho image of the examining attorney.” In fmi, in the .MCCO)’ c:\-e
the oath war. not even properly administered. The examination of the witness
was begun before the witness had the presence of mind to remind the rout t that,

he had not been given the oath.” This occurrence in itself shows th. great""}

deficiency of C.C.T.V. in insuring that the witness will give his statements/
under oath.

Cross-Examination

The Supreme Court has declared that another purpose of the Confrontation
Clause is that it "forces the witness (osubmit to cross-examination, the ‘greatest,
legal engine ever invented for the discoveiy of truth’.”™ llore the Supreme Court
quotes Dean Wigmore who likens the purpose* of cross-exctinintuion to the pur-
pose that torture served in the medieval system,"1lthat is. p> put the witness
under certain physical and psychological pressures lo insure that he is telling
the truth.ll When an in court examination or a videotape examination of a
witness is made, all available pressure can he applied to the witness because the
examining attorney is physically confronting him. llowevei. when C.C.T.V. is
used, the pressure that an attorney can exert upon a witness is significantly
diminished. Besides disabling the examining attorney from applying certain
physical and psychological pressures upon the witness, the use of C.C.T.V. liar,
the additional effect of making cross'examination less efhetivo by cutting off
certain feedback the attorney would have received from llu* witness had the
examination taken place within his/her physical presence.

Physical nad psychological pressures can lie placed upon the witness hy
means other than the mere asking of questions. One such pios.-uro which re-
quires physical confrontation of a witik*.. is the actual physical closeness with
which lie is confronted. It seems unquestionably true that people's actions to-
ward and interactions with other people are influenced hy space. When a
person comes so close to another person that it invades his p<isonnl butlerfone
it causes that, person discomfort.L This principle has been known and applied
hy the police for years. One of Iheir taxi hooks recommend.- the follov ing:

|THu* interrogator should sit dose to the subject, with no table or desk bdw

them, since “&n obstruction of any soil nlhii*h the snspi-d n twUiin degree of

reliefnod contidruee m Lotherwise obtainable." At the beginning of the _sessin

the odicer"s chair may ne two or three feel away, "hut after (he interrogation is

underway tho cdcirug.ttiir should mov 1lbs chair indo > <ih.c tire of lhe

-Slbject’s knees isjnsl about, between the inlenogntor®s two iou-et.**"

@D

lie. ool, /v note Hi.

i), (‘iilifiirai.'i v. Green, Hilt?__U.S, nl lad. . .
wii.muiic, wvidi.n [ 5 IV, id 2 (('Imdlxmni rev. HVII,

sSE3L

Ki.c.inuk, I"awr Kiimm ion Tim JZsvoioi.oov Or Kncocsl wso loune-. ;u Ha (ItiVa)
r referred 1o 10t Parisi impste:1 vons|

1nt 17

4 B
=

[lieli ill.

i

P

.<h-~

197GJ

This procedure is i
tain the truth of h
witness in a situat
.. the giving or rei
have an aversion t
doiniii3ticc.,f There
witness and thcreb
both an in-court e
botli the pressure o
due. to the existcm
used both types of
certainly not physii
could effectively co
several feet away fr<
effect &of gaze bheen
the television came:
Because C.C.T.
certain non-verbal |
extre ncly imporlnn
wla.i* they art dccei
seen i*i their bodily
learned to control tl
a result often leak tli
ing experiment a nu
to he hiding their I
heads and faces and
who saw only heads
viewed only the. hod
tench us tu monitor
ful."™ As Proud put
hotiaval oozes out o
back, C.C.T.V. also
to an uidionee they
tell the truth.” A wit
of others. If the wilm
in either tin in-court
pick up Ihis feedbad
of deceit. But where
an audience or a gnu

m) 0. nt 2

<H Id.

<I7 hi. nl 51 sec tik;i
oS, Must mi rii:ssions
0 K.

M. 11

51 S. tlicei). 1"liAGr
52 I'm-.| IM'iiksslons



197G] KANSAS CITY i MvCOY 523

This proccdur. by the police (o0 apply pressure upon a suspect to ascer-
tain the truth -=atements. Another pressure that can he placed upon n
witness in a sit. .twhere there is physical confrontation is the use of gaze,

i.r the {jivingor r; ing of steady, fixed eye contact.lThe receiver ofgaze will

have an avers:; =;; receiving it especially when it communicates threat. or
dominance.<Tm ;:;re. the astute attorney can use gaze to. put pressure on a
witness and thst. */ insure a more thorough investigation of that witness. In
both an in-coif:: fx.v.nination of a witness and an examination on videotape,
both- the. pressv.“V physical closeness and gaze can be applied to the witness

clue to the c x i s To f actual physical confrontation. But where C.C.T.V. is
used both type» . pressure are effectively curtailc-d. The defense attorney is

certainly not pm . - dose lo (ho witness and even if the television monitor
could effectively vev the pressure of physical closeness it stil! is prohahly
several feet awa> the witness. Also, the witness isnot subject to any of the

effects of gaze Kw.us? no c-yes are upon him other than the impersonal eye of
(lie television ¢~ v.;ra.

Because C V. .\ _does not involve physical confrontation with the witness,
certain uon-verv. feedback is cut off to (lie examining attorney. This can be
extremely in per: because studies have shown that people act differently
when (hey act c.;. ..fully, rather than truthfully, and these differences can be
seen in their he. 7.. movements. T Tliis is true because most people have not
learned to conti. . heir body “tues™™ as well as their verbal statements, and as

a result often k s : true feelings via their body movement s.I Inone interest -
ing expoi iment : her of judges were shown silent movies of patients known
to be hiding t:- - :: c¢ feelings. Half of the judges viewed only the patients~
heads and face- :he other halfviewed only the patients *bodies. The judges

who saw only hr. m  .v.ul laces were much more often deceived than those who
viewed only the * « T h e reason lor this result is that our society does not
teach us to inon:: rcur bodies as much as our faces when we esc being deceit

fill*' As Freud p.:: “4f his lips nro silent, ho chatters with his finger tips;
betrayal oozes or him nt every pore."1l Besides cutting off this bodily feed-
back, C.C.T.V. cuts o<fsome facial feedback. When people are asked to lie

to an audience "my often look al the audience less than when they are asked to
tell the fiFii*=A i;:.esswould Imve lho same renctious when testifying in front
of (fiters. Ifthe u .::-,es isbeing physically confronted by an examining attorney
in either an in-cou:; examination or one made on videotape, the attorney can

pick up thin feec.Vark and us:* it lo probe arena in w! the witness shows signs
of deceit. But v. me C.C.T.V, isused, tl> witness > it testifying in front of
an audience < and the tendency lo look or not look a! the audience will

m . il 7.
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be negated. The witness may further avoid giving feedback by constantly look-
in" in the direction of the camera or monitor. This action will effectively elimi-
nate this feedback to both the examining attorney and the trier of fact. Inas-
much as the use of C.C.T.V. decreases the amount and degree of physical and
psychological pressure that can ha placed on a witness in that it eliminates the
effects of physical closeness and gaxc, and bemuse it thwarts the examining
attorney’s attempts to get feedback from the witness, Wigmore's “greatest legal
machine” 1l can effectively be short-circuited and the purpose of forcing the
witness to submit to cross-examination as suggested in GIEEN defeated.

Jury Evaluation

A third purpose of confrontation as staled in GIEEN is that it permits the
facf-finder to observe the witness’ demeanor, thus aiding it in assessing his
credibility.*l The jury system has been a fundamental part, of our legal frame-
work. It is the duty of the jury to determine questions of fact. In order best to
do this, the jury must be able to observe the witness under the pressure of the
advocacy process. When an in-court examination of the witness is conducted,
there is no doubt that this goal is accomplished. The witness is seen hy the trier
of fact as lie is physically confronted with the defendant, the attorneys and the
judge. The witness is well aware of the seriousness of his testimony and he is
subject, to maximum pressure by the defendant and his attorney. The trier of
f .ct is able to watch his every action and it is able to weigh his demeanor and
asses- his credibility. Similarly, when videotape is used, the witness is physi-
cally confronted hy the defendant and his attorney. The advocacy procedure
puts the same type of pressure on the witness ns an in-court examination. Ilis
reaction to this pressure can he seen and evaluated by the trier of fact on the
videotape replay. The videotape procedure will capture the witness’ demeanor
much as if would be ficcn hy the trier of fact in an inecourt examination, the
major difference being that the witness is seen hy the trier of fact on a television
monitor and not in person. Hence, the argument can be made that the witness
is produced for the purpose of confronts! ion, and the ttier of fact isable lo weigh
the witness’ demeanor as it would have been weighed in an in-court confronta-
tion. The two situations just described are, however, very different from the
situation in which C.C.T.V. is used. When C.C.T.V. is used, the atmosphere in
which the testimony is given is very relaxed and none of the physical and
psychological pressures of a physical confrontation are present. The witness is
shown In the trier of fact, in the comfort of familiar surroundings and in a
situation where there in no court control over In’s actions.*l The trier of fact sees
the witness as the witness wishes to lie seen and not under the fire of an adverse
cross-examination. Jtecnusc of these deficiencies in the C.C.T.V. procedure, the

ft:i. WitMOHK, W/M note -It, nt 32

ftl. 3d) U.S. nt IftH. . . o .
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trier of fact in disabled in weighing the; demeanor of the witness and assessing
his credibility. Therefore, anot»r,r of the purposes of cross-examination is de-
feated.

CONCLUSION

The Missouri Supreme Court has allowed the use of C.C.T.V. under the
limited circumstances of the MCCOy case, 1.6, in an examination of the state’s
expert witness testifying to a routine chemical analysis for a prosecution of a
municipal violation, a proceeding said to be “civil in nature.”"1 However, the
*'uurt’s opinion may be read so as not to strictly limit the decision to facts similar
ti those in the McCoy case. The opinion can easily be interpreted as opening
the door for the use of C.C.T.V. in more serious prosecutions. This is evidenced
by the statement in the opinion that, “to require [J ySICaI presence of an expert
witness against one accused of violating a municipal police regulation would be
to require more than the confrontation clause rights of an accused demand in
many instances of prosecutions for felonies.”” (emphasis supplied by the court)
To have thus opened the door without a full analysis of the problems involved
with the use of C.C.T.V. is indeed unfortunate, for it allows the right of the
accused to confront his witnesses to he severely eroded. The dissenting opinion
points out. (bat, “the facts in this rase do not portray a sufficiently clear picture
of tlie use of closed circuit television with respect to confrontation and cross-
examination rights under the Sixth Amendment for this court to really come to
grips with the problem.”4*This note wholeheartedly agrees with that opinion
and concludes that an examination of a witness via a C.C.T.V. system, as used
in MCCOy, falls short of the purpose of the Confrontation Clause as it does not
insure that testimony will be given under oath, it severely hampers effective
cross-examination, and it disables the jury from weighing the demeanor of the
witness.

JamcH It. Cape

M, S.w.2d nt 337-39,
67. 4. nt 330.
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Rule. .'{.ISO

(® At any pre-trial conference; unless waived hy
Defendant in writing;

(1) At. the beginning of the-lrial during tivxexam-
ination, challenging, impanelling, and swearing of
tiiu jury;

@) At all proceedings before lh«=court when the
jury is present;

(it When evidence isaddressed to the. COUIt /nil of
the prt::-"jvc of 1lic jury for the purpose of laying
the foundation for live introduet! m of evidence be-
fore the jury;

(Y) At any view hy the jury;
(h) At the rendition of the verdict;

() At the pronouncement of judgment and the
imposition of sentence.

() Defendant Absenting J.imstdf. If the de-
fendant is present al the beginning of the trialand
shall thereafter, during the progress of said trial or
he fore the vediet of the jury shall have been re-

V.

ivtlIf 1".190. Pre-Trial Motions

(@ Pre-Trial Motions in (iriunal. Mvcry pre-tri-
al motion and pleading in response to a motion .-all
be in writing and signed by the party mating the
motion or the .attorney for the parly. This require-
meat may he waived by the court for good cause
.shown. Kach such motion or other pleading shall
state the ground or gn amis on which it isbased. A
copy chid! lie nerved on the adverse parly"s attorney
before the time the original is filed. A certificate of
service must accompany the filing of any such plead-
ing

th) Motion to Dismiss.

All di fi"itsos avail;.bli to a defendant hy
p*ea, other than not guilty, shall lie made only hy
motion to dismiss the indictment or information
who".Imp the same shall relate to matters of form,
substance, former ac initial, former jeopardy, or any
other defense.

() Time for Moving to Dismiss. Unless the
court, grants him further time, the defendant shall
mo\" to Tl .or mthe iiidi" liin-nt or infortnali® ii either
b hue or npni; arraignment. The court in itsdi-civ-
to.ri m:;; periitit the detendant to plead and lu-re-
af"vr to file a motion to di-nniss at ii lime to he set
Ly tlie court U.xeept for objections, based upon
ITaii.emntiil grounds, every ground for mol ion to
<i#.i .. v Im ii is not presented by a motion to iii miss
v itiiin lIn time herciuahove providid for si ill he
laina ke have been waived. However, the court
may at any lime entertain a motion to dismiss on
any of the following ground.;;

KULKS OP CRIMINAL PROt"

KDIiJdili

turned into court, voluntarily absent him<,;;
tile presence of the court without leave of
isremoved from the presence of the- court Iv -
ins disruptive conduct during the trial, the ;
the cause or the return of tiu: verdict of G,.
the case shall not thereby he postponed or 4 =
hut the trial, the submission of said case P p ,
fir“vord Zt, and the return of th verdict y

ii H Y 1ﬂ

were present in court at all tlmes.

(c) Defendant May He Tried in Absent;
Misdemeanors. Persons prosecuted for mi?! m
ors may, al their own reouesl, by leave of c -
excused from attendance at any or all of y
ceedings aforesaid.

[ B TR

(d) Presence of Corporation. A corporal:-,
appear by counsel at all limes am1 for ail p.

Commit! rc N»u*
S.ijiu: ;& prior Rule U\tv||t (D] locfrfidDn kw1 m
olhtr

I'RK-TIiJAI, MOTIONS AND DHFKMSMS

The defendant is charged with an ui";".:
or

o
which lie has been pardoned;
{f) The defendant is <barged with an o'f. .
which he has previously hum placet! in ji

(Y The defendant i;charged with an at".
vvhMi In has previously been granted inum."

(=) There are no material disputed fart.,
undisputed far*., do not establish i prima (..,
of guilt against the defendant. The fact. ia
such motion is based should be specifically =
and th< motion sworn to.

(d) Ttaverse or Ocumner. Tin.- Stale &,
verse oi demur to a motion to dismiss whii.i
factual matters. Factual mallei alleged in
tion to dismiss shall be deemed ailinilud
specifically denied by Ihe Stale in sucli t
The court may receive evidence, on any iso.-
necessary lo the decision on lhe motion. A =
lo dismiss under (=== of this, rule gall I" d
<he State f'lifs a trav.-rse which wilh s =
denies e;, ,cr o tii tin materiid fact or facts m
in the motion to di.-mix.. Such di miis»er orl
shall lie filed a ic.enuiahlc time lieAni*r
on tlie motion to dnuen >

(=) Kffeet of Sustaining a Motion In DIniu mm
the motion to dismiss 1 sustained the can®,
order that the defendant be held in riPP
ndntilied lo Imil for a reasonable specif;-4
pending the filing of a new indictment oi irt
lion. Ifa new indictment or information F
within the time specified in lIn: order, or witf
ndditiuu.il time its the court may allow A"
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shown, the defendant, if in custody, shall be
rs-.rged Iherefrom, unless sic, other charge jus-
continuation in custody. If lie has hecn
..—id on hail he and his sureties shall lie exoneral-
? money or bonds have been deposited as hail

. r.money or bonds shall lie refunded,

ii Order Dismissing. For the purpose of eon-

Section 921.07(1), Florida Statutes (1969), the

gory term "order quashing””shall he taken and
t»mean “6rder dismissing.””

> Motion for Continuance.

Definitin. A continuance within the meaning
rule is the postponement of a cruse for any
Ad of time.

Omse. The court on motion of the Slate or a
wir_il.mt or upon itsown motion may in itsdiscre-
: fur good cause shown grant a continuance.

i Tiiw for Filing. A motion for continuance
, he made only before or al the time the case is
<At trial, unless good cause for failure to so apply
#i or unless the ground for the motion arose
= tin cause was set for trial.
P Vildifliate of Gat! Ruilb. A motion for eon-
: .ii.eshall lieaccompanied hy a certificate of the
... T's counsel that the motion is made in good

"i Milll:Mts. The parly applying for a contimi-

=My file alfidavits in support of his motion,

; " advi rse party may file counter-affidavits in
ili'>i to the motion.

) Motion to suppress Evidence* in Unlawful

irch.

1 tiolAd;. A di.Tondntil aggrieved hy an un-

fiil search and seizure may move to suppress

™mug so obtained for use as evidence because:
fin properly was illeglly seized without a

—ivr, or

m.=le warrant is insufficient on its face, or

< Prieproperly seized is not that described in tirr
.Si. or

mThen* was no prohnldo cause* for believing =an*
t<mof the grounds on which Ihi* warrant was
i or

fite air;in! var. illegally execute.!,
i tTeil/:. of Motion. Every motion ti siipor. ss
* shall clearly state the particular evidence
== tp he suppressed, the reasons for suppression
in*...nul statement of the facts on which the
™a s bused.

Honring, before hearing evidence, the court

Atirmine if the motion is legally sufficient. If
“mm, the motion shall lie denied. If tir* court

mie motion mi its merits, the defendant shall

ZZevidence supporting his position ami tr*
< =g offer rebuttal evidence.

Rule 3.190

(«h Time for Filing. The motion to suppress shall
he made, before trial unless opportunity therefor did
not exist i the defendant was not aware of the
grounds for tho motion, but the court may entertain
the motion or al. appropriate objection a the trial.

(@ Motion to Suppress a Confession or Admis-
sions Illegally Ohtamc™l.

(1) Grounds. Upon motion of the defendant or
upon its-own motion, the court shall suppress any
confession or admission obtained illeglly from the
defendant.

@ Time for Alirg. The motion to suppress shall
lie made prior to trial unless opportunity therefor
did not exist or the defendant was not. awme of the
grounds for the motion, hut the court in its discre-
tion may entertain the motion or an appropriate
objection at the trial.

() Hairing. Th .ocourt shall receive evidence on
any issue of fact necessary to liedecided in order to
rule* on the motion.

() Motion to Take Deposition lo Perpetuate
Testimony.

(D After an indictment or information upon
which a defendant is to be tried is filed, the defend-
ant or the State may apply for an order to perpetu-
ate testimony. The application shall he verified or
supported hy the affidavits of credible persons that
a prospective witness resides beyond the territorial
jurisdiction "f the court m* may be unable to attend
or I pr>—_cU*il from attending a trial nr hearing,
that his testimony is material and that it is neces-
sary to tala* his deposition to prevent a failure of
juwstice. The court sall onl a commission t h.:
issued ti* take the deposition of the witnesses to ho-
used in the trial and that any designated books,
papers, documents or tangible objects, not privi-
leged, In produced at the same time and place. If
the app Fatinn is made within ten days before the
trial date, the court may deny the application.

(@ If the defendant or the State desires to perpet-
uate the testimony of a witness living in or out of
the Stale whose testimony is material and nccer.sary
to the case, the same proceeding:*, shall I fol lowed
as provided in the preceding subdivision, but the
testimony* of the witness may I+ taken before an
official court reporter, transcribed by him and filed
in the trial court.

@) If tr* depositi ui * taken on the application of
Lhe Slate, the dcfeidant and his attorney shall he
given iva- nnahle notice of Hie lime mid place set for
the deposition. The officer having custody of the
defendant shall he notified of the time and place : 1
shall produce (lie defendant nt the examination and
keep him in the presence* of the witness during the
examination. A defendant not in custody may be
pre.eni al the examination, hut his failure to appear
after notice and tender of expenses shall constitute a
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waiver of (he right P. ho present. The Slate shall
pay to the defendant®s attorney and to a defendant,
not in custody the expenses of travel and subsistence
for attendance al the examination. The Slate, shall
make available to the defendant for bis examination
and use at the deposition any statement of the
witness being deposed that is in the possession of the
State and that the State would bo required to make
available to the defendant if the wi. ness were testi-
fying at trial.

(@ The application and order to issue ihe commis-
sion may he made either in term time o- in vacation.
The commission shall he issued al a lime to he fixed
by the court.

(5) Except as otherwise provided, the roles gov-
erning the taking and filing of oral deposith.us, the
objections thereto, the issuing, execution and i<=dira
of the commission and tho opening of the depositions
in civil actions shall apply in criminal cases

© No deposition shall lie used or road in the
evidence when the attendance of the witnesses can
be procured. If itshall appear to the court that any
person whose deposition has Imen tak*m has absented
him. "I " hy procurement, inducement or threats of
any person an behalf of Lite State or of the defend-
ant or of any person on his behalf, li.e depositions
ghall not he read in evidence on behalf of tire de-
fendant.
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Itu'e 3.191. Speedy Trial

@@®. Spredv Trial Without Demand. U..,,
otherwise provided by this Rule, and subject
limitations imposed under ()1 and ©OE),
person charged with a crime by iiidicim-.nl or
niution shall without demand be brought =
within 90 days if the crime charged he a ir.isir
or, or within IS0 days if the crime charged
felony, and if not brought lo trial within sg);
shall upon motion timely filed with the court i=
jurisdiction and served upon the prosecuting =
ney he forever tliscltarged from the crime; pr-mm
the court before granting such motion, dhai:
the required inquiry under (d)(©). The time j
established by this section shall commence
such person is taken into custody as defined .
@@. A person charged with a crime isemit!
the benefits of this Rule whether such perrin
custody in a jail or correctional institution if =
State or a political sub-division thereof or i
liberty on hail or recognizance. This acli. =
cease to apply whenever it person filesa \..U
inand for speedy trial under @().

@(). Speedy Trial Upon Demand. Fxi=
otherwise provided by this Rule anil subject ;>
limitations imposed under (®)() ar.d ©), every ,
cliarged with a crime by indictment or inla;: ;-
slitdl upon demand filed with liie court, having,
diction and upon .service of a copy < uch ii+m
upon the prosecuting attorney lie I -ught *
within GO days, and if not brought to trial wi:
such period of lime following such demand
upon molioit timely filed with thecourt atd m
on the prosecuting attorney be forever (iM
front tiie crime; provided, the court before ;;r>
such motion shall make the required inquiry
@=". The time period established by this
shall commence when such demand has been ;
ly filed and served. Trial may he scheduled v
lime within the GO day period except that Imi " =
not lie scheduled within o days of the filignm
demand without the consent of the defeiulart
the prosecuting allo- ney.

@C"0- (Coniinencentent of T'ebd. A pers>n
he deemed to have been brought to trial if th*"
commences within Liu* time herein provided
trial is deemed to hawe, commenced whc-ii the
jury panel for that specific trial is sworn for
dire examination, or, upon waiver of a jury
when the trial proceedings begin before the j~

@(@@). Custody, For purposes of this R<1l
person is lalten into ar. lody, (@) when the per-
arresled :is a result of the conduct or criminal =
sode which gave rise lo the crime charged, n *
when tr* person isserved with a notice to app
lieu of physical arrest.

(M)(@. Prisoners Outside Jurisdiction. <
son who i in federal custodv or incareer.ileil in m
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October 28, 1981

Bill Cook
Box 3382
Anchorage, Alaska 99510

Dear Mr. Cook:

This is in response to your inquiry concerning the use of
videotaped depositions of alleged rape victims who are under
sixteen years of age.

The Legislative Council Service advised they have no history
on this type of legislation. The only documents they have

are prior laws and amendments to these laws.

Enclosed is a copy of Rule 29.1 of our Judicial Pamphlet.
The annotations to this Rule might be of help to you.

If there is further we can do, please do not hesitate to
contact this office.

Sincerely,

DIANA ARMIJO
Administrative Secretary

Enclosure
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CRIMINAL OFFENSES

30-9-17

30-9-16 Testimony; limitations; in camera hearing.

Section Is not unconstitutional on its face. State v.
Herrera, 92 N.M. 7, 582 P.2d 3S4 (Ct. App.), cert,
denied, 91 N.M. 751. 580 P.2d 972 (1978).

The fact that this section attempts to regulate
practice und procedure in district courts in regard to
a victim®s past sexual conduct does not mean that the
legislation is unconstitutional in that it violates the
provisions for separation of governmental power.
State v. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.),
ccrt. denied, 91 N.M. 751. 580 P.2d 972 (1978).

Section not In conflict with rules. — The
procedures in this section do not conflict, but rather
nre consistent, with Rulo 3G, N.M.R. Crim. P,
regarding pretrial hearings. State v. Herrera, 92 N.M.
7, 582 P.2d 38-1 (Ct. App.), cert, denied, 91 N.M. 751,
580 P.2d 972 (1978).

The balancing approach to be applied in admitting
evidence concerning oast sexual conduct under this
section does not conflict, but rather isconsistent, with
Rulo 403, N.M.R. Evid. Stale v. Herrera, 92 N.M. 7,
582 P.2d 384 (Ct. App.), cert, denied, 91 N,M. 751, 590
P.2d 972 (1978).

Once a Bhowing sufficient to rnise an issue ns to
relevancy of past sexual conduct 1is made, the
bnlancing lest of this section and of Rule 403, N.M.R.
Evid. is to be applied in determining admissibility.

State v. Herrera, 92 N.M. "7,5S2 P.2d 384 (Ct. App.),
cert, denied, 91 N_M. 751, 5L-0 P.2d 972 (1978).

There is r.o conflict between this section and Mule
405, N.M.R. Evid., regarding methods of proving
character, because the balancing approach of Rule
403, N.M.R. Evid. is also applicable lo evidence
admissible under Rule 405, N.M.R. Evid. Statu v.
Herrera, 92 N.M. 7, 582 P.2d 334 (Ct. App.). cert,
denied, 91 N.M. 751, 580 P.2d 972 (1978).

Section is not limilcd to sex by consent; rather, its
unlimited wording npplies to all forms of past sexual
conduct, so thnt n prior rape is past sexual conduct
within the meaning of this section. State v. Montoya.
91 N.M. 752, 580 P.2d 973 (Ct. App ), cert, denied, 91
N.M. 751. 560 P.2d 972 (1978).

Victim"s past sexual conduct in Itself Indicates
nothing concerning consent in particular case. SIntn
V. Herrera, 92 N.M. 7, 582 P.2d 384 (Ct. App.), ccrt.
denied, 91 N.M. 751, 560 P.2d 972 (1978).

Am. Jur. 2d, A_1..R. and CJ.S. references.

Modern status of admissibility, in forcible rape
prosecution, of complainant®s prior sexual acts, 94
A L.R 3d 257.

Modern status of admissibility, in forcible rape
prosecution, of complainant®s general reputation for
unchnstity, 95 A 1 K 3d 1181.

3917, Videotaped depositions of alleged victims who are under sixteen
years of age; procedure; use in lieu of direct testimony.

A. In any prosecution for criminal soxuni penetration of criminal sexual contact of a

minor, upon motion of the district attorney and after notice to the opposing counsel, tho
district court may, for a good cause shown, order the taking of a videotaped deposition of
any alleged victim under the age ofsixteen years. The videotaped deposition shall be taken
before the judge in chambers in the presence ofthe district attorney, the defendant and his
attorneys. Examination and cross-examination of the alleged victim shall proceed nt the
taking of the videotaped deposition in the san e manner as permitted at trial under the
provisions of Rulo fill of the New Mexico Rules of Evidence. Any videotaped deposition
taken under the provisions of this net [this section] shall he viewed and heard at the trial
and entered into the record in lieu of (he direct testimony of the alleged victim.

B. For the purposes of this section, 'Va* “ |, ° 7 position" means the visual recording
on a magnetic tape, together with the associated sound, of a witness testi.';’'me under oath
in the course of a judicial proceeding, upon oral examination and where an opportunity is
given for cross-examination in the presence ofthe defendant and intended to be played back
upon the trial of the action in court.

C. The supreme court may udopt rules of procedure and evidence to govern and
implement the provisions of this act [this section],

D. The cost of such videotaping shall be paid by tbo stale.

E. Videotapes which are n part, of the court record are subject lo a protective order of the
court for the purpose of protecting the privacy of the victim.

History: 1"J53 Camp,, li 40A-9-27, emitted by Laws
1978, th. 98. 6 1.

NEW MEXICO STATUTES
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Although thu defendant snav not be compelled to
produce evidence il"itwould uvsult in a violation ofhis
privilege against rudf-incri/nina*tion, this ride, has been
upheld as not contravening tho privilege against
self-incriinination or the right to due process of law
BUaranteed by the fiilh amendment to tie: United
States con* titutiou. Cioly v. Sanches, 66 N_M. 1d*.020
P.7.3 1091 (1974). See also, Josva v. Superior Court, 0S
Csl.M 03, 02 Cal. Jlptr. 870, 072 1".2d 010 (19G9J;
Pradlionj®.v v. Superior Court, 2 Cfil.Sd 020, So Cal.
Tiptr. 120, -tof.P.2d 078(1970), Wil liams v. Florida, 339
1i.S.78,00S.Ct. IM 3,20 L. »ld. 2d 406! 1070); War, lius
v.Oregon, 412U.S. <vtJ97;~. "Inited States »=Nobles,
422 U.S. 232. 000 S <. -R1 NM.2d MI (197H

S"u Rule 27>0 for if.- dvfinitui.r of "statement” as
used in this rule.

Crns.--rcfercnces. — For disclosure by government,
see Rule 27. For forms on certificate and supplemental
certificate of disclosure of information, sec Criminal
Fonr.s 5.55 and 5.53 in Judicial Pamphlet 10A.

The 1WO0 amendment redesignated former
Subd Fusions (bland (€*(3);!:spresent Subdivisions (aK3)
and (c,\2), rev-rote tiic introductory paragraph in
Subdivision (al, inserted present Subdivision 0,
drier:zc! former Subdivision (cX2), added Subdivision
@, IN Subdivision (@;3), deleted Dpon motion ofthe
==g10, tho court may order the defendant to furnish the
state”’at the begmnmg of the paragraph, substituted
"the defendant-" for "lie*”and added "together with
any statement made by the w itness" at the end of the
paragraph.

Compiler 3note. —Subdivision (C) issimilar toRule
IG(li<2i of the Federal Rub.-:; of Criminal Procedure.
, Constitutionality of rule. — This rule is not nn
vmeon._sUtutioiml violation of U.S. Const., amend V.
Cray v Sanchez, (SoN.M 14(1, 52* ".2d 1091 (197*1).

(Coi, dilution, it to permit disclo " a of physician®:-
anal®.;!; of polygraph results. Disclosure of
analysis mid conclusions ofdoctor appointed on behalf
of d;n-d::"it to examine results of a polygraph
examination would not deny defend in", due process,
interf =with his right lopul on a defense, deny egual
pros of the law nor vs**~  bin privilege against
sifa iiuitiou. Sluli*v, ( .ges, P2 N.M. 370, 588

in\\ti 20. Dcjunnfions.

@) VrItei?,aII,ow,ed, Upon motion, anil all or notice to opposing counsel
lic indictment or information, the district court may order the Inking of the
endant upon a showing that his testimony may

the filing of

deposition of any person olhor than the def

BE

P.2d 10-15 (ct. App.), cort. denied, 92 N.M. 353, 580
P.2d 554 (1878).

Defendant hod burden of  establishing
lawycr-cliva: privilege as to duelor ¥ report. —
Defendant objecting In discovery of a doctor"s report,
p-epnred for dofenda “t's counrel under court order,
has (ha burden of establishing the existorct* of the
Inwyor-clknt privilege. State v. Gallegos, 92 N.M. 370,
58,SR.2d 10:5 (Ct App), cert, denied. 92 N_M. 353,558
P.2d 554 0978).

Disclosure of witnesses. — Where the defendant,
failed to furnish the state u list of the names ar.d
addresses of the witnessc-s he intended to call at the
trial ns he hid been ordered to do by the trial court
pursuant to Subdivision (b) (now (&-3)), the stale
objected to calling these witnesses and the trial court
granted the state 3 motion, reserving reconsideration
ofiho matter until the districtattorney had spoken to
the witnesses, hut, without explanation, defendantdid
not call any of there witnesses to the stand, itwas held
(hat hr* voluntarily abandoned any further effort lo
have these witnesses appear and that ho could not be
heard on appeal to complain of error in their
exclusion. Slate v. Bojorqui Z, 88 N_M. 154, 538 P.2d
796 (Ct. App.), ccrt. denied, 8? N.M. 318, 540 P.2d 248
(1975.) (decided prior to 1980 amendment).

Effect of omitting reference to [limitation
provisions from disclosure order. — Failure to copy
into order pertaining lo disclosure of evidence and
witnesses a reference to Subdivision (©), pertaining to
information not subject to disclosure, does not render
the order beyond tho jurisdiction of the court. Gray V.
Sanches, «6 N.M. 146, 620 J7fd 1091 (1974).

Absent legal mitl._uriz.Vion, judge Jacks authority
to order production of handwriting exemplars on
pain ofcontempt, prior tonmv.t or charge. Sanchez v.
Attorney Gen., 93 N.M. 210, 598 P.2d 1170 (Cr. App-
1979).

Am. dm. 2d and C.J.S. rofncnees. — 21 Am.Jur. 2d
Criminal Law § 331; 23 Ain Jur. 2d Deposition,* and
Discovery § 97.

93 C.J.S. Criminal L w fig 955 lo 957

at. any time, atier

he mnicrin| and relevant to the offense charged, that it is necessary to take his deposition
to prevent, injustice’, and either t) the person will not cooperate in giving a .statement lo the
moving parly, or (2) the person may he unable to attend trial or a hearing., _
(hi Scope of discovery. Unless ol herwise limited by order oft ho court, parties may obtain
discovery regarding any matter, no! privileged, which is relevant (o the offense charged or
the d'fori-;0 of the accused person, including the. existence, deSCHPt_IOH, noturn, c_ustody,
condition and location of any hooks, documents, or other tangible hmFs_and the identity
and location of parsons having knowledge uf any discoverable matter. [t is not, groune for
objection that the informal ion sought will be inadmissible at. the trial if tho information
sought tsppe s reasonably calculated lo load to the discovery of admissible evidence.

(3 Time and place of deposition. Unless otherwise stipulated lo by the*(s)artles, any
depolsn jon allowed under this rule shall leetaken at such time and place as ordered by the
com|.

(d) I'erst is before wimm deposition:, may he taken. . _
, () ~Vi.thin the United States. ‘Within the. United States or within a territory or
insular possession subject to the dominion of the United State.;, depositions shall he taken
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before an officer authorized to administer oaths by the laws of the United States or of the
place where the examination is hold, or before a person appointed by the court in which the
action is pending. A person so appointed has power to administer oaths and take testimony.

(2) In foreign countries. In a foioign country, depositions may he taken (i) on notice
before a person authorized loadminister oaths in the place in which the examination is held,
either by the law thereof or by the law of the* United States, or (ii) before a person
commissioned by the court, and a person so commissioned shall have the power by virtue
ofhis commission to administer any necessary oath am! take ter imony, or (hi) pursuant to
a letter rogatory. Acommission or a letter rogatory shall be issued on application and notice
and ontermsthatarejust and appropriate. 11 isnot: requisite to the issuance ofa commission
or a letter rogatory ihat the taking of the deposition in any other manner is impracticable
or inconvenient; and both a commission and a letter rogatory may be issued in proper cases.
A notice or commit don may designate the person before whom the deposition is to be taken
either by name or descriptive title. A letter rogatory may be addressed "To the Appropriate
Authority in (here name the country).” Evidence obtained in response to a letter rogatory
need not be excluded merely for the reason that it is not a verbatim transcript or that the
testimony was not taken under oath or for any similar departure from the requirements for
depositions taken within the United Stales under these rules.

(3) Dhtpialsfication for interest. No deposition shall be taken before a person who
is a relative, employee, attorney or counsel ofany ofthe parties, or is a relative or employee
of such attorney OI counsel, or is interested in the action.

(0) Notice of examination; general requirements; nnnslenograpkic recording. (I) A party
desiring to take the deposition of any person upon oral examination shall give notice in
wi iting to every other party to the action. The notice shall elate the time and place set for
taxing the deposition and (be name and add.re.* of each person to be examined.

(2) The court may for cause shown enlarge or shorten the time previously set. for
taking ire deposition.

(3) 'flie court may upon motion order that the testimony at a deposition be recorded
by other than stenographic means including by videotape, in which event the order shall
designate the manner of recording, preserving, and filing the deposition, and may include
other provisions to assure that the recorded testimony will he accurate and trustworthy. If
the order is rondo, a party may nevertheless arrange to have a stenographic transcription
mad eat his own expense.

(0 Record of examination. Tho oflicci before whom the deposition isto he taken ; ball put
the witness on oath and shall personally, or by someone acting under his direction and in
bis presence, record the testimony of lke witness.

(9) Depositions of corporal Urns, partnerships, and governmental agencies. A party may
in his notice name as tho deponent a public or private corporation or a partnership or
association or governmental agency nnd designate with reasonable particularity the
matters on which examination is requested. The organization so named shall designate one
or more officers, directors, or managing agents, or otlu r persons who consent to testify on
its behalf, and may set forth, for each person designated, the matters on which lie will
testify. The persons so designated shall testify ns to matters known or reasonably ivnilablo
to the organization. This paragraph doc. not preclude lolling u deposition by any other
oroeedmyv, r.uthorized in these rule:;

(i) Examination and ciosj-cxauiinatioii; objectic Exaniiiiri' jn nnd
cross-examination of witnesses may proceed as permitted at trial under the provisions of
Itule Gil of the New Mexico Rules of Evidence. All objections made at time of the
exorninntuin to the qualifications of the officer taking the deposition, the manner oftaking
it, tho evidence ptosented, or the conduct of any party, nnd any other objection lo Ibo
proceedings, shall be noted by the officer upon the deposition. Evidence objected to shall be
taken subject to the objections. Jn lieu of participating in the oral examination, parties
served with notice oftaking a deposition may transmit written interrogatories to the oll'icei
taking the deposition who shall propound them lo the witness and record the answers
verbatim.

-ty



vy atAor

(i) Motion to terminate or limit examination. At any time during the taking of the

deposition, on motion ofa party or ofth;; deponentand upon a showing that the examination
i-being conducted in bad faith or in such manner ns unreasonably to annoy, embarrass, or
oppress the deponent or party, the court in which the action is pending, or the court in tho
district wh-.-ro the deposition is being taken, may order the officer conducting the
examination lo cease forthwith from taking the- deposition or may limit the scope and
manner of tho taking of the deposition pursuant to Rule 31. If the order rnr.de terminates
liie examination, it shall be resumed thereafter only upon the order of the court in which
the action is pending. Upon demand of the objecting party or deponent, the taking of the
deposition shall be suspended for the time necessary to make a motion for an order.

(j; *ulvm:x:non in witness; clt.mgxssgiimg. Wkru the testimony is fully transcribed, the
deposition shall be submiued to the witness for examination and shall be read to cr by him,
unless such examination and reading are waived by the witness and by the parties. Any
changes in form or substance which tho witness desires to make shall be entered upon the
deposition by the officer with a statement of the reasons given by the witness for making
thoiu. The deposition shall then be signed by the witness, unless the parties by stipulation
waive the signing or the witness is ill, cannot be found or refuses to rigu. If the deposition
isnot signed by the witness, the officer shall sign it :j «J state on the record the fact of the
waiver, tho illnos:.; or absence ofthe witness, or the fact of the refusal by the witness '» =
together with the reason, if.any, given therefor; and the deposition may then be used os fully
as though signed, unless on n motion to supprc-ss tho court holds that the reasons given for
the refusal to sign require rejection of tho deposition in whoh nr in part.

(k) D'artifkalion and filing liy officer; copies; notice of filin ,. ft) The officer shall certify
on the deposition that the wStni»s was duly sworn by him and that tho deposition is a true
record of Use testimony given by the witness. He shall thou securely seal the ‘'oposition in
an envelope endorsed with the title of tho action and marked “Deposition  (here insert
nnn.L* ef vitae.,:;)" and shall promptly file it with the court in which tin. action is pending
or send it by registered or certified mail to the clerk thereof for filing.

(2) Upon payment of reasonable charges lhorolbr, the 4iicor shall furnish a copy' of
the depa.dtion to any party or to the exponent.

(3) 'i’he party taking the deposition shall give prompt notice of its filing to all other
part icy.

(I ftUpnkih’oiis regarding discovery procedure. Unless the court oniera otherwise, Die
parties may by written .stipulation (1) provide that depositions may be taken before any
per. on, at any time or place, upon any notice, and in any manner and when so taken may
be used like other depositions, or (2) provide for other methods of discovery.

fin) M'r nOauce. A resident, of tie- state may bo required to attend an examination only
in (ho county wherein he resides, or if. employed, or reguhuly trnnsaefu lds luisinc.-;.;, in
person. A prison who refuses to obey a .subpoena served upon him may bo adjudged in
conto-.upl of the court from which the subpoena issued. Tho deposition of any witness
confined in prison shall bo t.dem where the witness is confined.

(n) Use of depositions. At the li i.d, or nt any hearing, any part, or all of a deposition, as
an exception tothe hearsay ride ofthe Rules of Evidence applied as though the witness wore
then prerenl and testifying, may In* used:

() ifthe witness is d.-nd;
(b) if the witness n on.die to attend to te: Dly because of illness or mfuiiiity;

3 if the party ofibriug tho deposition has been unable to procure the attendance: of

the witness by subpoena;

(1) if the witness is out  ( the stale, his presence cannot be secured by subpoena or
other lawful irH-any, and his absence was not procured by the party offering the deposition;
and

(5) to contradict or impeach the witness.

Ifonly part ofa deposition is offered in evidence hy a part v, any adver.,;: party may require
him to offer any other part or purls relevant to the :f oficied, nnd any party may
introduce any other parts, subject to the Rules of Evidi nee.

€0
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(0) Objections to admissibility. Subject to the provisitii.s of Rule 29(r|){3), objection may
be made at the trial or hearing to receiving in evidence any deposition or part thereof for
any reason which would require the exclusion of the evidence if thu witness were lima
present and testifying.

(p) Effectoftaking or using depositions, A party dees not make a person his own Vv/iln*. s
for any purpose by taking his deposition. l.ie introduction in evidence, of the deposition or
any part thereof for any purpose other than that of contradicting or impeaching the
deponent makes the deponent the witness of the party introducing tire deposition. At the
trial or hearing any party may rebut any relevant evidence contained in a deposition
whether introduced by him or hy any other party.

(q) Effect of errors and irregularities in depositions.

(1) Asto notice. All errors and irregularities in the notice for taking a deposition are
waived unless written objection is promptly served upon the party giving the notice.

(2) As to disqualification of officer. Objection to taking a deposition because of
disqualification ofthe officer before whom it is to bo taken is waived unless made bcfbi mthe
taking of the deposition begins or as soon thereafter as the disqualification becomes known
or could be discovered with reasonable diligence.

(3) As lo taking of deposition, (i) Objections to the competency of a witness or
admissibility ofevidence are not waived by failure to make them before or during the taking
of the deposition, unless the ground ofthe objection is one which might have been obviated
or removed if presented at that time.

(i) Errors and irregularities occurring nt the oral examination in the manner of
taking the deposition, in Uie form of the questions or answers, in the nalli or affirmation,
or in the conduct of parties, nnd errors of any kind which might b : obviated, removed, or
cured if promptly presented, are waived unless seasonable objection thereto is made at the
taking of the deposition.

(iii) Objections to the form ofwritten interrogatories submitted pursuant to this
rule are waived unb *e.served in writing upon the party propounding (hem within three days
afU-r service of tin- niterrogatories.

(4) As to completion and return of depositions. Errors and irregularities in the
manner in which the tesi irnony is transcribed or the deposition is wcparocl, _signed, certified,
sealed, endorsed, transmitted, tiled, or otheiwise dealt with by he officer nuclei this rule
are waived unless a motion to supp: ;tho deposition or sonic part thereof is made with
reasonable promptness afier such bet is, or with due diligence might have; keen,
ascertained.

(r) Contempt, (fa witness refuses to he sworn or refuses to answer any question afier
being directed to do so by the court in the county in which the deposition is being taken,
the refusal may be considered a contempt of that, court. (As amended, (dic'd ve.Jub, ), II»7°i
and July 1, JiHOJ

CuniidIliT rmiiiiiciitar.v. - mi'liti rule \v, mei:v< pulpy.” a of n deposition is to ena*dc lie d. len,” lo
Emm Hull* 3220 nt |he Florida Hiiloa of Cranio,l ®  impeach awitness yn erossisanidaialtini 4t ifl Ststate

rocedure. fine ol o, Unit'" 15 ol*the I'Vd"in| Kilte.s of v. Willlw"Ivei, Mi N.AL.43,Fil'l P.8,1 MO tcl. App. [U7-U.

riminiil Procedure 62 r'H.D. 271, tills-. iU ZLIV-)) However, umlci Stil"divi.-.ico la), the right to take the

"f.o.diiona arc lo_lie v.*il in cviyiinal r.r- . only in depoz-iliiin would nppenr lo lie limited In Ilm liitmt! ion
e.civif.ie.o'il (iii iiiii ilMi, .. MtGuinm V. Stole, D! ivinii. tie- it."..in will uni ii-=a uiii-.i ;0w <le
N.iU. =DI, DI 1 =m Sen mw. llatvla, Mi See Stole v. BiUiia.tnn, supra, IS N M at Id =¥
N.M. 101 fi1) I'2d UR". (Cl. App. IN/'1]. (ilks. entiiip. opinion).

"Statement." mi lined in fiuhdiviainn (n) includes any Tho use ofa deposition at trial hy Die aisle iv-pilii ,
ctiitciiunt given hy a withers, including a videotape or strict rdinptiaiiee with Ruhdivi.aon hi) Si4*S".da v.
rm.nlod stnt.ioonL See Uule 27 ol thouo rules for the D.ir(ini, supra; Slate v. Hetty, Mi N.M. 1W. 620 IMM
definition tf"statement " 658 it"] App. Ia/"ll."1his istni e\oi pti.ii Intla in-i.a)

This rulo pnividei; tin the lire nfa rlt*poaition when Mile. See Itille lity! of the liulea IFKvidcm & 0" > 1 0,
the party oUrrinp the deposition js tirinldc In procuie Kill*! KOltdill) of Lhe Itulcs HIMINieicelit&, Gatilorni le.
the nllciidnuee of tho witnersi hy laihpneaa. The iitole Greeti, 399 U.S. Jt,00 "3 CI ISWi, 2d '.. =1 2d <+d
may not Il:e the deposition ofn witness who lefuses to tIHV0), at “Hull* MI1(a) of the Itule .ol Iv. i.f lice Hides
testify hyv ileeitilll; hi*. piivilfjio ajiioi.l 801 ami 01 (ifthe Kuh mof Kvideare are _stipe: reded
i.clfiitciimiimli ni. McGuiiaici - v. Suite, supra. in-ufar lhoy relale to lhe use of dept .itt,,- in

Tim com t (ifappeals has indicated that one of the rritni®  r.ses Sic iMcGuiiinc.-. \. Slate, i.ilpro. “llie

Sl



DISTRICT 1

Rules Of Evidence renting {0 tire admissibility of
evidence are applicable t0 evidence admitted ty
deposition.

The 15*80 antiidr.ic.-nt deleted "volunta; , signed,
written" precoding "statement." in Rubdt* sion (sXD,
inserted "including by videotape”hear the beginning
of tho first sentence of Subdivision (eX3>, substituted
"r.san exception to tiichearsay rule of “or "so far as
admi: -able under™ in lire introductory paragraph in
Subdivision (nl nnd made minor punctuation changes
th jghor.t 1in; rule.

Compiler®s untci. — Subdivisions tn) to (C) ere
similar to Rulo 15(@) and ib) of the Federn! Kuloe of
Criminal Procedure.

Subdivision tn) issimilar toRule 15(d) of tho Federal
Rule? «rCriminal Ptocedurc.

The 197."tamendment amended only Subdivision ().

Police officer witnesses not under legal process
may refuse to be interviewed nnd limy dictate the
terms of the interview sought by defense counsel.
They liuve no obligation to subject themselves to tiic!-
questions or luuoling by defense counsel in voluntary
interviav’Z, ot*d tho police department may properly
adopt a policy Uiai etlie-i» should refuse to b*
interviewed by defense counsel except in tho presence
of an attorney for the prosecution. State v. Williams,
91 N.M. 795. 58! P.2d 1290 (Ct. Ap;>. 1978).

Defendant has no constitutional right to depose
victim in a crimIniil cive; the right (*>ny(.ssolely under
t.i irulo. Statu v. JJorrern, 92 N.M. 7,5821 <71 39-1 (Ct.
App.), cert, denied, 91 N.M. 751. 560 P.2d 972 (1978).

Reasonable limitations on que.-dinn., ashed nt
ih*po.Ptiim do net deprive defendant of due pinoc L
Si de v.)lorn Ji, 98 N_M. 7. 592 J*.2d 334 (Ct. App ),
ceil. d. ni-.d. 91 ftM. 701. 689 P.9,1 972 (1978).

i .:,iv ef nultiorli.v to tliir deposition, — In
crim ii <ca. m th>h ial court bn =no nutho*hy, apart
from r Is rule, Inallow the Inking of dopant ion!) for
Iltcir i col tis.il_Stidov. 1tarry, tiGN.M. J0.,1,501~2d
558 (Ct. App. 1974).

Ab-"_t: legal HUihiirkntinn, judge hichii authority
io n-hr pro-Insxn of luiudwriting oseuiplnra on
P*dn r,ffont mpi, prior tonnv-t orclmrpo. femche* v.
Attorney <i>i, 9JN.M. 210, M>8 1217 1170 (Ct. App.
1979).

Wh*p-c deposition not :k* i Ibb*. As thou* was
no allowing that the prvaM. >v.itiu\ howay mil
oftha at itocould net hrf:.; = i1byr nbpsiuta or other
lawful no an i, then his d itioa Is -ol ntimhaiklu
Umho tid -rulo. Slate v, Itoi y, 85 N. M 138, 680 I TAl
653 (CI. Arp. 1975).

Gvioirtiy iei to use of ilejioiilliona, ~ While*
dasjititiilloiiii ms* nllov.l .lib: in criminal isi&i, tin*
circus- Itnocc.u  p-wii! in;;  lhe-ir u.o rmiist. ho
i;.Liepliowl, ran! Nui tuna* . ity of tlo-ir lire lit (rid
muni be i."cmlv i-ithll.lu-d by tinl prosuculimi.
M.-Ciiimio:., v. Etc*-, 59 N.M. 441, 5H9 I\2d 1098
(19v9).

u .e of ti_go Alii., by _.tufe* a! trial I"wiliei .ilril
CHII-liain€ \2illi Sliliiintilli (). McGllimu u w.
Slid.o, 92 N.M. 441, 589 1".2d 1038 (1979).

Vlieie must h* iilrict coiuplijuiCc with Tluhdtviskm
(in Wlinio depi i1 pn ofabsent uitursw wasndmitfed

Ww s

Rule 291

absent any showing as to whereabouts of tin*witness
nt time of trial, whether he was unable to attend
because* of illness or infirmity, or whether he was in
or out of slate, mid where district attorney did not
attempt to procure his attendance nt trial y
subpoena, defendant®s federal constitutional right to
confront witm-..-/s wes vielstrJ mid such rduiioiion
constituted reversible error State v. IVirela, 86 N_M.
104, 519 P.2d 1135 (0:. App. 1974).

Ilinvailability of witness due to claim of
constitutional privilege did not render deposition
niimissible. — Where a witness is excused from
testifying on lhe ground that ho cannot do so without
incriminating himself, his deposition is nut thereby
rendered i*e,missible. McGuinness v. Stale, 92 N.M.
441, 5.89 P.2.1 1032 (1979).

Once a witness is permitted to claim lib privilege
against selfincriminrition, he becomes unavailable as
u witness under Rule fcCkfaxl). N.M.R. Evid,and thus
his deposition would not ha excluded nt trial because
of the hearsay rule, but that fuel docs not iiulhori/o
admission of tho deposition ifitb excludable bccauiio
of this rule. McGuinnexs v. State, 92 N.M. "441, 569
1721 1032(197)/.

Where principal witness i5tinuvaihikle bt-nmre she
is ill niut infirm, ith not error for (lie tiial judge (0
take tho totality of the circumstances into
consideration, including the witness® advanced age
mid tho condition of her health, to admit her
deposition rt trial. State v, Vinlpnndo, 93 N.M. 283,
599}».2d 1085(Cl App),cert.denied.93 N.M. 172,598
P.2d 315 (197\.

No arnu in eor_lktiilng trial where no nhitne of
dircj-eiion nnd export"s deposition nihniU."d. —
Defendant"s contention that (if* 1lini court cued in
not continuing the trial to n dot" when on expert
witi*."— 1 could tc-tify in person was without merit
where (hero was nothing showing an ohmic of

discretion in denying a continuance nnd ton

of Ilia expert was properly ndmitted nl ; V.

D,A nlos, 51 N_.M. 428. 576 I».2d 012 (C D}
Aim.lur. 2d, A 1..R,nnd G..L.S. rcfcrenc Am.

lur. 2d Gi iminal hvv 85 3'J\ 314, 316; 23 Am. dur. 2d
Dupa.siiion.t and D wdwr) 5 1

Admir_sibility of thju.il ion of child of lender yr.-air,
30 A.l1..R2d 771

Sufficiency of. Thowing efground for admission of
il"jpoalion in ciiminnl ca.-e, 44 A.E_.R ?d "VOW.

fk.nstiuclvm of at..into or rulo admii ling in
uvidonce dopi.-.iiion ofwiliioui til) .out or di fuit from
plno *of trial, 94 A.1.R.2<I 1172.

IVuducUon and in;*pi ction of premiof.i, | 4 onv. or
thing)., )d A.l1, h721 909.

Admissibility in evidence of dope, itimi . njpiit,.!
omi notn p i “ynt time* of its Inking, 4 A.1,J 1 1076.

Disgualilii Lt" n of ntlo"tnay, nth -1'isaqualith-d, to
take < i"llor iitswaiwli il/.meiit from "liant, 21 A.E.R,3:1
a1)3.

iVlrinl taltiii. ivor i ".IWi.s. on <mnvi.ry by
party Inpar:, mnl i ytiy action as to nature ol injurirs
or treatinenl a.fwaiver of physician-palii®nt jnivilogo,
25 A.E.R.3d Mmdl.

23 C.d.S. Criminal Eaw S 1033

Kulit JtfU. ViiScolui7i*( (lepo.sitions; (.estimony of certain ininors who are

victims of sexual offonaes.

(») Upon motion, find nflor notice*, to opposinjj coiincet, nt nny (imo nfiur tho filing ofl.ha
indicInii t,, in(o)mtit.ion or complniut in district, court clinrginjc n cri:nin;t! «*gunl
jX='liol ml.ion or Criminal ."loal contact on a child under thirteen yours of age, tho district
e.ntrl may ardor the taking of a videotaped deposit ion of the victim, upon a showing that



>

the child may' be unable to testify without Buffering unreasonable and unnecessary mental
or emotional harm. The district judge must attend 203" deposition taken pursuant to this
paragraph, and shall provide such protection of the child as the judge deems necessary.
(b) At the tiial of a defendant charged with criminal sexual penetration or criminal
sexual contact on a child under thirteen years of age, any part or all of the videotaped
deposition ofa child under thirteen years ofage taken pursuantto Paragraph (a) ofthis rule,
may be shown lo the trial judge or the jury and admitted as evidence as an additional
exception to the hearsay rule of the Rules of Evidence if:
(1) the child is unable to testify before the court without suffering unreasonable and
unnecessary mental or emotional harm;
(2) the deposition was presided over by a districtjudge and the defendant was present
and was represented by counsel or waived counsel; and
(3) the defendant was given an adequate opportunity to cross-examine the child,
subject to such protection of the child as the judge deems necessary.
(c) In addition to tho use ofa videotaped deposition ns permitted by Paragraph (b) of this
rule, a videotaped deposition may be used for any ofthe reasons set forth in Paragraph (n)
of Rule 29. [Adopted, effective July 1, 1989.]

Committee commentary. — This rule was drafted constitution of the United States, congressional
by the rulc-scommittee in response tollouse Memorial research service, 1973. There inaba a right. to a public
A1, Second Session of the Tliirly-Tliiid Legislature, trial under the Now Mexico con stitution; however,
11)78nnd 30-9-17 NMSA 11*78. The purpose of 30-9-17, there arc no decisions relating to the waiver of this
Siipm, is to protect n child who has been allegedly right.
ko?.Jnlly almsr-d from further mental stress. The Next, the coir initt.ee considered further protections
commitlcs explored roversl alternatives prior to which could bo afforded to tho child. Itwas noted tli*'!
preparing this drutl. the present rule:; already provide for tho court to

First ofnil, thu committee explored tho possibility of protect the child during discovery. See Rule 31.
removing ell speetnlors from tho courtroom during Several members of the cominittcs bad grave
the child"s testimony. This was rejected as itmay not concerns about, the constitutionality of net requiring
be constitutionally permissible to bur wholly the an available witness to confront t; - accused. Section
public and tho pre s from the* courtroom without the 30*9-17 NMSA 1976 provide.*! only that good cu)i<*
concurrence of the defendant under cither the New mirit bo nlmwn for the taking of the videotaped
Mexico con ilutionor the United States constitution. deposition. The rulo rota forth .specifically v.hat i>
SeoGunitef Co. v. Uel®.v DI IVCt 2893(1971)1; requited to make a iihow/ing of Coirl causa for a
lv.tr 1v. Texas, 89111.S. 632,687, «5S. Ct. HiSU. IGG;". dil v-ilion of an alleged rupi* victim. Under the rule
14 Kd. 2d 513, 583 (Iifi). Prior to tho Cimne d the child mual. bu under thu age ofMiirtcvn and unable
decision, itwn*t generally rccognixed timt the right to to testify without audiobig miruruc.nablo and
a public trial under the United .State, constitution unnr-c»#anry mental or ciuutionn! bnmi.

could not even bo waived by tho defendant. See

Rult* 29.2. Testimony before grand jury.

(a) At any time* after indictment, an request of a putty, tho district com I clerk shall
furnish to lhe defendant;
(1) u copy of Ihe record of defendant's testimony before the grand jury; and

(2) a copy of the record of the testimony of tiny witness on the state’s witness list

relating to tho crime charged.

0>) At any time titter indictment, on motion, the district court may oi.ler that a copy of
the rooms! or other portions of the record before the grninl jury he given to the d -f.... Valil
or to the slate by the clerk of the court upon a showing of particularizfed need. [Adopted,
effective July 1, 1980.]

(kiitimlItec einnim*iitary. — Thin ruU* provide* that Tho rule, in Now Mexico is timt:
the*di: ¥ <. caui tjiluill QLldor the* preparation ofu copy JOjnco tin* witness bus testified ut the
oft la* ti .infii".iipt oftvslitnonyofa defendant before the criminal trial ahout that which he testified
ijrutid jury. before the |;rund jury, lhe accused incut ikl
I*iior &4 the adoption of this rule and tho to mi order permitting examination of that
portion ol the witnee.i* grand jury testimony
1o 1"rodiKu the* Silliiteirr*iit of the defendant before the relating to the crime (or which the defendant
(;mnd juty. Section 31-6-8 NMo A 1978, enacted hv the ischarged." Valles v. Slato. 90 N.M. 347. 553
1979 legislature, provides that a transcript of 172d @l (Ut. App. 19771, (ceil, ilenic-1, 90
testimony before the jpatul jury in to be mitde only N.M. 037), quoting from Stale v. Sparks, 86
upon ardor of tho district court. N.M. *129, r.J2 IM*d 1260 (CI. App. 19781

03
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278 § 16A
§ iBA.

PROCEEDINGS IN CRIMINAL CASES

Exclusion of public from trial for sex offenses involving
minors under age of eighteen

At the trial of a complaint or indictment for rape, incest, carnal
abuse or other crime involving sex, where a minor under eighteen
years of age is the person upon, with or against whom the crime is al-
leged to have been committed, or at the trial of a complaint or indict-
ment for getting a woman with child out of wedlock, or for the non-
support of an illegitimate child, the presiding justice shall exclude the
general public from the court room, admitting only such persons as
may have a direct interest in the case.

Historical Noto

Law Review Commentaries

Right to public trial. 17 Annual Sur-
vey of Mncs.T.nw, Roslcm College, p. 203

(1970).
Library References
Criminal I.av C=035. Sequestration of witnesses, sec M.
0.J.S. Criminal Law $ (1. P.S. vol. 10, Hughes, § 100.
Comments.
I"vt-lusiou of public from certain
trials, M.P.S. vol. 30, Smith, 8§
mu.
Notes of Decisions
In ijencrnl® 2 ty. Corn. v. Marshall (I0tX®) 2,73 N.H.Sd

Habeas corpus G 333, 330 Mass. -1®, 30 A.T,.H.3d 818;

,Ttrtons witli a <lUmet interest 4 Com. v. HlondIn (1010) 87 N".13.2d 455,
Public trial 5 324 Mass. 5G1.

Requisites of proceedings 3

Validity | 3. Requisites of proceedings

Trial In chambers of throe defendants
for rape and abuse of female child un-
der 10 years of nge, by jury, with testi-

t. Validit
y mony taken In their presence and com-

This section does not violnto due proc-
ess of law el.nino of federal Constitu-
tion"; ti.S.CTAICorist. Amend. 14. Melnn-
wm v. 0 Rrlen (C.A.10al) 101 I\2d D)X®.

Tills section does not violate the pro-
vision of the slLate constitution prohibit-
ing defendant from being deprived of
ids life, liberty or estate but by law of
(lie land. Coin. v. Ulomllu (1010) S7 N.
NAM =BI5 321 Mass. 501.

2. In ijeneral

Tliis section Is lo lie strictly construed
in favor of general principle of publiel-

plete stenographic record available to
them and without exclusion .| any per-
son whom any defendant desire.” to have
present did not deny defendants any
rights under the slate constitution.
Com. v. Hlondin (1910) S7 N.IC.2d 405,
324 Muss. 304.

4. Persons with a direct interest

Under tlls section providing (lint
court may exclude general public, admit-
ting only sueh persons ns may have a
"direct interest" in trial for crime In-
volving sex, committed against minor
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.smler IS years of nge, quoted phrase
must be interpreted broadly and is not
limited to parties, but includes counsel,
witnesses, stenographers and usual
court attendants; nnd It does not ex-
clude a parent, husband, wife or guardi-
an of defendant, or even n friend, whose
presence defendant desires and who
might give him U—Uiinnte assistance or
comfort without interfering with trial.

Com. v. Itlondin (10-)0) S7 X.K.2d 435,
IB1 Mass. 564.
5 Public trial

The guarantee to an accused of “pub-
lic trial” Is a safeguard against any at-
tempt to employ courts as instruments
of persecution, and knowledge that ev-
ery criminal trial is subject to contem-
poraneous review In the form of public
opinion is an effective restraint on pos-
sible abuse of Judicial power. In re
Oliver (191S) GS S.Ct. -19. M3 U.S. 27.7.
92 E.Kd. G?2.

Defendant whose counsel had request-
-} Unit witnesses be sequestered and
who bud not, asked ids counsel to ar-
range lo Imvc particular availalde per-

§ 16B.

278 §16B

sons, friends, or relatives present at
trizil was not entitled to new trial on
theory that he had been denied right to
public trial. Com. r. Wells (1071) 27-1
N".IC.2d 432, Mass.

Excluding mother, sister, brother, and
friend of defendant during trial for sex
crimes was violation of Sixth Amend-
ment which provides Hint in all crimlunl
prosecutions accused shall enjoy the
right to a speedy and public trial. Com.
v. Marshall (10G9) 253 N.E.2d 333, 356
Mass. 432, 39 AX.JI.3d SIS.

Under Fourteenth Amendment, Sixth
Amendment right to a public trinl was
applicable to defendant"s trial for sex
crimes in state court. Id.

G. Habeas corpus r..m

On petition for writ oT habeas corpus
brought hy a petitioner who [lind been
convicted In Massachusetts court of
rape and carnal abuse of a female child,
evidence did not establish thnt common-
wealth prevented petitioner's wife from
testifying In behalf of petitioner at peti-
tioner"s trial. Mchinsou v, O"llricn (C.
A.1953) 203 F.2d 934.

ICxcbr ion of public from trial of criminal proceeding in-

volving Imsbaiul and wife

‘Jlie presiding justice of a district court may exclude the general
public from the court room during the trial of any criminal proceeding

involving husband and wife.

Added by St"1949, c. 302.

Library rtctcronccs

Criminal I.aw C~Kin.
0.J.S. Criminal 1.aw § 0G3.
Comments.

Exclusion of tho public from certain
trials, sec M.17S. vol. 30, Smith, 5
1031.

Sequestration of witnesses, sec M.

F.S. vol. 19, Hughes, S 109.

Nates ol Decisions

I. In general

section 10A of this chapter providing
"bat court may exclude general public
admitting only such persons as may

have a direct Interest in trial, is to he
strictly construed in favor of general
principle of publicity. Com, v. Elmtdin
(1919) 87 N.10.2(1 155, 321 Mass. 501.
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diets finding defendant guilty of murder In
tho second degree lend not guilty of armed
robbery were not Inconsistent. Id.

12.5 Instruction!

Evidence in prosecution f£= armed rob-
bery. did not require instruction on issue of
defendants”® guilt of lessor Included offense”
of unarmed robbery, larceny, or uasault.
Com. V. Hogg (1971) 311 N.E.2d 03, 365
Moss. 290. == -

Evidence In prosecution for. Inter alia,
larceny of a motor vehicle did not require
Instruction on Issue of defendant®s guilt of

baser Included offense of use of motor ve-
hic."n without authority. Id. ...

Where defendant was charged with forci-
ble iape of female under 16, but Judge con-
sider »d that evidence would have permitted
finding cither of forcible rape or of statuto-
ry rnpo ns lesser Included offense nnd In-
structed accordingly, he should have fur-
ther Instructed Jury to specify of/ense
should tiiey find defendant guilty. Coin. v.
Trunks (1371) 309 N.E.2d 879, 363 Mass. 71,
appeal after remand 341 N.E.2d 6C0, 309
Mass. -08. uppeal nfler remand 362 N.E.2d
895, 372 Mass. 8G6.

§ 1CA. Exclusion of public from trial for sex offenses involving minors

under age of eighteen

Supplementary Index to Notes

Iinrilngs 9
ObJcClionr 8
Purpose of law 2a
Slape of proctert.nps

2. In otner.al

If cloning all or part of trlul for sex of-
fenses Involving minors under age of 18
were necessary to assure uvnilubillly of uv-
Idcncc of fresh comfilsinl, Judge would be
jJustified In ordering closure. Globe News-
paper Co. v. Superior Court (1980) 401 N.
E.2d 300. 1980 Miiss.Adv.Sh. 185.

Although this section providing for cx-

“elusion of public from trial for sex offense i
Involving minors under ugc of 18 Ismanda-
tory only us to victim"s testimony. It Is
possible that trial Judge might close other
purls of trial; such decision to close any
purl of trial other than victim®s testimony
or to close entire trial Is matter within
Judge®s sound discretion, 1id.

Hecau.se of the policy favoring publicity,
an agreement between prosecution and de-
fense to close a trial should not Justify clo-
sure or even be relevant lo Judge®s deter-
mination of necessity for a closure of trial
for sex offenses Involving minors under ugc
of 18. 1.

Issue nt a healing on Communwcnlth®s
motion to clo.sc parts or nil of trial for sex
offenses Involving minors under age of 18
shall be whether such closure is necessary
to preserve evidence required for Just con-
viction. Id.

Only In most extieniu situations, If at all,
may state court constitutionally forbid
newspaper or anyone else to report or com-
ment on happenings In and about proceed-
ings which have been held in open court; u
filuillur rule applies to court files otherwise
unrestricted. Oimway Newspapers, Inc. v.

Appeals Court (1977) 362 N.E.2d 1189, 372
Mass. 53".

"General principle of publicity” Is appli-
cable In regard to record In a case; It s
only In a clearly meritorious case that Im-
poundment cun be contemplated. Id.

Statutes which limit or authorize limita-
tion of access to court proceedings and of-
ficial records do not preclude exercise by
Judges of a sound discretion to Impose rea-
sonable cloture. Including Impoundment, In
other caset when found necessary. Id.

2.5 Purpose of hw

Main puiposc of this se.-tlon, which pro-
vides for exclusion of gene.rnl public from
courtroom In trials Involving sex crimes If
the victim is under 18 years of age. Is to
assure that Commonwealth®s rase will not
l.e destroyed by reason of witnesses® reluc-
tunrc to testify before a miscellaneous au-
dience. Com. v. Leo (1979) 393 N.E.2U 410.
1979 Mass.Adv.Sh. 2245.

Defendant, who way convicted of com-
mitting sexual offenses against 14-year-old
girl, could not complain of an alleged viola-
tion Bf this section. In light of fuel that
such statute was not Intended to benefit
criminal defendants. Id.

3. ncqolsltc! of pr-ceedmos

Judge should hold hearing before enter-
ing order closing parts of trial other than
victim"s testimony under section pro-
viding for exclusion of public from trial fur
sex offenses Involving ml.iors under ago uf
IS. Globe Newspaper Cn. v. Superior
Court (1380) 401 N.EAM 3C0. 1980 Mans.
Adv.Sh. 485.

4. Persons with a direct In.erest

Tho press docs not *invo a sufficiently
"direct Interest” tn be exempt from this
suction providing for exclusion of public
from trinl for sex offenses Involving minora
under ngc of 18. Globe Newspaper Co. v.

296G
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Superior Court (19S0) 401 K.K.2U 3G0. 1980
Muss.Adv.Sh. 485.
5. Public trial

Jn prosecution for four counts of rnj>e of
rt child under 1G years of nge. where de-
fendant claimed that he was denied his
right to public trial because Judge excluded
public frotn his entire trial, burden whs on
defendant to demonslrnln that public was
excluded from trial nfter ml or victims tes-
tified, but defendant was not obligated to
demonstrate that he was prejudiced by
closing of balance of his trial. Com. v
williams (19S0) 401 N.B.2d 376. 1980 Mar,.
Adv.Sh. 515.

Defendant did not demonstrate his trial
on four counts of rnpe of n child under I£
years of age was Improperly closed, but ra-
mand was necessury for a determination of
extent to which trial was closed to public,
und. if It wus, for consideration whether
defendant properly waived bis right lo pub-
lic trial, through his actions or actions of
his counsel. Id.

7. Stage of proceedings

This section providing for exclusion of
public from trial for sex offenses Involving
minors under nge of 18 luandntorily re-
quires closure of trial during victim"s testi-
mony. Globe Newspaper Co. v. Superior
Court (19S0) 401 N.K.2d 360, 1980 Muss.
Adv.Sh.-185. s

In sex offenses Involving minors under
age of 18, Commonwealth hears burden of
showing necessity for a closure of parts of
trial other than victim®"s testimony or fore-
closure of cnllic trial. Id.

In case In which this section providing
for exclusion of public from trial for bbx of-
fenses Involving minors under ago of 18 ap-
plies, Commonwealth may move for closure
of parts of trial other than victim"s testi-
mony or foieciosure of entire trial. Id.

This section providing for exclusion of
public from trial 10 sex offenses Involving
minors under nge of 13 relates to closure of
trial only during victim"s testimony. Id.

8. Objections . <

Public need not receive prior notice of
closure hearing for sex offenses Involving
minors under age of 18; however, court
should hear u person who in timely fashion
Informs court of his desire to object to clo-
sure. Globe Newspaper Co", v. Superior
Court (1980) 401 N.K.2d 3G0, 1980 Mess.
Adv.Sh. 485. ]

Any person to bo excluded from the trial
of sex offenses Involving minors under age
of 18 other than during victim"s testimony
should have opportunity to atntc. objections
to order; such person need not file formal
motion to Intervene. Id.

9. FIndIno*

On conclusion of hearing requesting ex-
clusion of public from trial for sex offenses
Involving minors under age of 18 during
oilier limn victim"s testimony, Judge should
make findings of fuel ns appropriate itnd
should role on necessity for closure. Globe
Newspaper Co, v. Superior Court (1980) 401
N.K.2d 360, 1980 Muss.Adv.Sh. 485.

§ 10H. Exclusion of public from trial ol criminal proceeding involving

husbaiul and wife

1. In general

Only tn most extreme situations, I at all,
may stute court constitutionally forbid
newspaper or anyone else to report or com-
ment on happenings In nnd about proceed-
ings which have been held In open court; a
similar rule nppllcH lo court flics otlierwt.se
unrestricted. Cutaway Newspapers, Inc. v.
Appeals Court (1977) 302 N.J4.2d 1189. 372
Mass. 539.

"General principle ol publicity” Is nppll-
rable In regard to record In u cans; It lIs
only In a clearly meritorious case thlit Im-
poundment cun be contemplated. Id.

Statutes which limit or authorize limita-
tion of access to court proceedings and of-
ficial records do not preclude exercise by
Judges of a sound discretion lo Impose rea-
sonable cloture, Including Impoundment, In
other cases when found mc.cssary. Id.

§ 1GC. Exclusion of public from trial involving crime of incest or rape

To protect the parties Involved at u trial arising from a complaint or Indictment
for incest or rape, lhe trial judge may exclude all spirctuturs from the courtroom
la which such trial is being held, or from said courtroom during those portions
of such trial when direct testimony is to Bv presented; plodded, timt either af the
parties rcip “st.s timt all spectators lie so ex/ludetl nt the trial or portions thereof;
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untl provided further, that the defendant In such trial_bK a written statement waives
his right to a public trial for those portions from which spectators are so excluded.

Added by $t.197S, c. 310,

1978 Enactment. St.1978. c. 316, wnn np- Library Reference*
prcved June 20, 297!. Criminal Lew C=a£35.
C.J.S.CrimImil Ijiw 8 963.

§ 17. Repealed by St.1979, c. 341, § 13B

St.1979, c. 344, S 4323, an emergency act, Prior to repeal, tills section was amended
repealing this section, was approved Juno by St.1978, c. 478, |3?l.
30, 1979, nnd by section 51 mndc effective Sec, now, c. 277, 47A; Mass.R-Crlrn.P.
July 1, 1979. Hole 13.

§ 18. Appeals in criminal cases to jury-of-six sessions; recognizance

Whoever Is found quilty of.a crime before a Justice In a district court, or In
the municipal court of (lie city of Boston, having filed the written waiver of trial
hy Jury In Ihe flr-t instance provided hy section twenty-six A of chapter two
hundred and eighteen, limy appeal Iln; finding of quilty or the sentence imposed
(Imi'con to it Jury-of-six session In nrrordanre will) section twenty-seven A of chapter
two hundred and ei%hteen, and nt tho time of such rinding of quilty or sentencing
shall lie notified of his right to tahe such appeal. The case shall lie entered In the
jurr-of-six session on tin: return day next after the appeal is taken, ami the ap-
pellant shall he released on personal reeognlzanrc or committed, la accordance
with the procedures set forth In section fifty-eight of chapter two hundred and
seventy-six’, until he recognizes lo tin* commonwealth, In such sum and \Mth such
surely or sureties as tlo* court requires, with condition to appear at said jury session
oil said return day and at any subsequent lime lo which the ease may lie continued,
If not previously surrendered and discharged, and so from time to time until Die
final .sentence, order or decree, nod not depart .without leave, and in the mean-
time to keep the pence and Is" of good behavior. If the nppc-limit Is not released on
personal recognizance and Is "oimuiticd for failure to recognize, the superior court
shall thereupon have Jurisdiction of the ease only for the purﬁose of revising the
iimoiint nI' hail required as nfoicsnld. The appellant shall nul he required to nd-
"'mUMAIGE?**F**-* non claiming ids appeal or In Frosecuting lhe same. Notwithstand-
ing any other provision of law, a defend mt atter a finding of quilty, Jury-waived,
ina district court, or (lie municipal court of thu city of Boston, maz appeal there-
from and shall thereafler he entitled lo a trial de novo in & jury-of-six session In
accordance with said seelion twenty seven A.

&S| vi[j wm=
Sift K| -

Amended hy .SI. (173 e. 1157, SI.1i)71,c. 107, SI.1D78, ¢. 47H 5302

1973 Amendment. St. 1973, c, £67. ap-
proved Aug. 20. 1973, la the Ural lenUliec,
inserted "IlIm finding of guilty or tier ten-
lenen Imposed lhercon™ and "or may ap-
peal lo and claim a Jury of six In il disti cl
court la accordance with acctloii twenty-
seven A of chapter two hundred nod eigh-
teen”; In thu second scnleocc, tubi lltnlcd
"released on personal rccognlsauicu or com-
mlllcd, In accordance with tho procedures
set forth In necllou fifty-eight of chapter

two hundred seventy-six." for "committed
to alible Ilm sentence of r.ald court™; In tho
third aenteiico. Ini,cited "In not released on
personal rcengiilznncti and™; deleted tho
former fourth sentence; and added the
last (lenience, -

1974 Amendment. .St.1671, c. 107. ap-
proved .May 2, 1574, substituted "found
guilty” foe "convicted” and "midi finding
of guilty ne sentencing”™ for "conviction’”In
the first scnltncc.
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Introduced: 5/15/81.
Referred: Judiciary

BY THE RULES COMMITTEE
BY REQUEST (for the Task
IN THE HOUSE Force on Violent Crime)

HOUSE BILL NO. 576
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A FILL
For an Act entitled: "An Act permitting the videotaping of, or the exclu-
sion of the public during, testimony of young victims
of sexual assault or sexual abuse of a minorj and
changing Rule 804, Alaska Rules of Evidence relating
to exceptions to the hearsay rule.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.45 1is amended by adding new sections to read:
Sec. 12.45.047.  VIDEOTAPING OF TESTIMONY BY YOUNG VICTIM OF
SEXUAL ASSAULT OR SEXUAL ABUSE. (a) After notice to the defendant,

the state may apply ourt for an order allowing videotaping of
the testimon 3the alleged victim of sexual assault in
any degree o he alleged victim of sexual abuse of a minor.

TKe order may be granted if the court finds that
(1) the child was 16 years of age oryounger at the time of
the sexual assault/s Oar?a\
(2 there is a substantial likelihood that the child will
"suffer severe emotional distress If required to testify in open court
at the trial» there is a presumption that a child who is under the age
of 16 at the time of an alleged sexual assaultor sexual abuse will
suffer severe emotional distress if required totestify in open court,
which may only be overcome by the presentation of evidence to the
contrary at the time the application for an order, ew Inriing the, puk
1Is—O8naidei?ad,
(b) If the order 1is granted, the trial judge shall preside at the
-1- HB 576



videotaping proceeding and shall rule en a]l questions as if at trial.
The defendant shall be afforded all rights applicable to defendants
during trial, including the right to an attorney and the right to
confront and cross-examine the witness.
© Videotaped evidence taken in accordance with this section is
admissible 1in evidence in the criminal trial for sexuallll assault in any
degree or for sexual abuse of a minor. ( n J
Sec. 12.45.048. EXCLUSION OF"PUBLIC. FROM TRIAL DURING TESTIMONY
BY YOUNG VICTIM OF SEXUAL ASSAULT, OR SEXUAL ABUSE, (&) After notice
to the defendant, the state may zﬁpply to the court for an order exclud-
ing the publicfrcin the courtroom™during the testimony*s”™ a child who
iIs the alleged victim of sexual assault in any .degree or
alleged victim of sexual abuse of a minor. The order maybe
the court finds that
(1) the child was 16 years of age oryounger atthe time of
the alleged sexual assault or sexual abuse; and
(2 there 1is a substantial likelthood that the child will
3uffer severe emotional distress If required to testify in open court
at the trial; there i1s a presumption that a child who is under the age
of 16 at the time of an alleged sexual assault or sexual abuse will
suffer severe emotional distress if required to testify in open court,
which ay only be overcome by the presentation of evidence to the
contrary at the time the application for an order excluding the public
Is considered.
() In this section "public” means all persons except
(1) the judge presiding over the trial;
(2 the members of the Jury;

(@ the defendant and his counsel;
(4 counsel for the state?

-2- HB 576
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counsel for the child;
(6) the parents or legal guardians of the child; and
(7) court personnel essential for the taking of the testi-
mony .
* Sec. 2. AS 12.45.047 added by sec. 1 of this Act has the effect of
changing Rule 804, Alaska Rules of Evidence by adding the videotaped evidence
of a young victim of sexual assault or sexual abuse of a minor to the list

of exceptions to the hearsay rule.
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Introduced: 5/15/81
Referred: Judiciary

BY THE RULES COMMITTEE
BY REQUEST (for the Task

IN THE" HOUSE Force on Violent Crime)

HOUSE BILL NO. 576
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL

For an «ec entitled: "An Act permitting the videotaping of, or the exclu-

sion of the public during, testimony of young victims
of sexual assault or sexual abuse of a minor; and
changing Rule 804, Alaska Rules of Evidence relating

to exceptions to the hearsay rule."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.45 1is amended by adding new sections to read:

Sec. 12.45.047. VIDEOTAPING OF TESTIMONY BY YOUNG VICTIM OF
SEXUAL ASSAULT OR SEXUAL ABUSE. (a) After notice to the defendant,
the state may apply to the court for an|*"~jp~™|”~pj”||"paping of
the testimony of a child who is the alleged victim of sexual assault in
any degree or who 1s the alleged victim of sexual abuse of a minor.
The order may be granted court finds that

(@ the child at the time of
the sexual assault} and

(2 there in a Ft the child will
suffer severe emotional required to testify in open court
at the trial; there is ~Sngaumj~”~~iat a child who is <"nder the
of 16 at the time of an fTn"”Wrexual assault dr sexual abuse will
suffer s Vn,U' iijh m court,
which may only be overcome by the presentation of evidence to the

contrary at the time the application for an order excluding the public
IS considered.
(b) If the order is granted, the trial judge shall preside at the
-1- HB 576



videotaping proceeding and shall rule on all questions as if at trial.
The defendant shall be afforded all rights applicable to defendants
during trial, including the right to an attorney and the right to
confront and cross-examine the witness.
© Videotaped evidence taken iIn accordance with this section 1is
admissible in evidence in the criminal trial for sexual assault in any
degree or for sexual abuse of a minor.
Sec. 12.45.048. EXCLUSION OF PUBLIC FROM TRIAL DURING TESTIMONY
BY YOUNG VICTIM OF SEXUAL ASSAULT OR SEXUAL ABUSE. (@)
to the defendant, the state rcay”O0|£~]jo the court for anjjg”"exclud-
ing the public from the courtroom during the testimony of a child who
is the alleged victim of sexual assault in any degree or who is the
alleged victim of sexual abuse of a minor. The order may be granted if
the court finds that
(1)
the alleged sexual assault or sexual abuse; arc
)] there is a-° te child will
suffer severe emotional distj*jflj~|required to testify iIn open court
at the trial; there is”presumption tTHic a child who is under the age
of 16 at the time of an a~”*”~"xual assault or sexual abuse will
suffer severe emotional distress if required to testify in open court,
which may only be overcome by the presentation of evidence to the
contrary at the time the application for an order excluding the public
IS considered.
() In this section "public” means
(1) the judge presiding over the trial;
(2) the members of the jury;
(3) the defendant and his counsel;
(4) counsel for the state;
-2- HB 576
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the parents or legal guardians of the child/ and

court personnel essential for the taking of the testi-7

Tnnnv,

AS 12.45.047 added by sec. 1 of this Act has the effect of
Rule 804, Alaska Rules of Evidence by adding the videotaped evidence
victim of sexual assault or sexual abuse of a minor to the list

to the hearsay rule.
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PEOPLE v. MORAN

A

413

Cite us, App., Hi CnlLKiitr H3

31) Cnl._App.3cl 3.98
J_PEOPLE of the State of California,
Plaintiff and Respondent,
V.

William John MORAN, Defendant
and Aopellant.

Cr. |22%__

Court of Appeal, First District,
Division 2.
May 1074,
Rehearing Denied .Tunc 17,107-1.

Hearing Denied July 17, 1074.

Prosecution for murder. Defendant
was convicted in the Superior Court, Con-
tra Costa County, Richard E. Arnason, J.,
and appealed. The Court of Appeal, Tay-
lor, P. J., held that where a witness who
had testified at preliminary examination
was not available to testify, and the entire
video tape of the preliminary examination
was reviewed by court and counsel before
presentation and all motions and objections
carefully considered, and a careful founda
tion was laid as to its technical aspects,
accuracy and religbility, and ability of all
to sec the tape was carefully monitored
and there was no editing or shortcutting,
the video tape was properly admitted.
Where photographs and a motion picture
of grave sites and exhumation of bodies
were in part gory hut were not cumulative
as evidence and permitted the prosecution
to show that the bodies sustained no dam-
age in the recovery process, such evidence
was admissible.

Affirmed.

I. Criminal Lnw <€-=602(0)

Where it was known at time of pre-
liminary examination that witness would
probably not survive to testify at trial and
it was expected that testimony at prelimi-
nary examination would he used at trial
and there was extensive cross-examination,
there was no denial of confrontation right
by use, nl trial, of video tape of prelimi-
nary examination. Cal.Rulcs of Court,
rules 950, 980(e); West"s Ann_Evid.Code,
8§ 1290, 1291; U.S.C.A.Const. Amend. 6.

2. Criminal Law 0X00

In view of expectation that, because
witness was not expected to live until time
of tral, his testimony at preliminary hear-
ing would he used, and where cross-exami-
nation at preliminary hearing was accord-
ingly extensive, objection that, because
stenographic transcript was prepared, de-
fense was lulled into false sense of securi-
ty, I ., that video tape of such testimony
would not be used, was properly overruled.
Cal.Rulcs of Court, rules 930, 980(c);
West"s Ann_Evid.Codc, §§ 1290, 1291.

3. Criminal Law 0304(1)

Court inmurder prosecution took judi-
cial notice of existence of special state bar
committee on video tape and judicial pro-
ceedings and of recent experiments with
video ta;.ad trials conducted in the state.
Cal.Rulcs of Court, rules 980, 9S0(c);
West"s Ann.Evid.Code, 8§ 452.

4. Criminal Law 0438(8)

liy enacting the more liberal concept
of a "writing" in the Evidence Code, legis-
lature intended to recognize widespread
use of video tape and its relevance to legal
proceedings. Cal.Rulcs of Court, rules 930,
980(c); West"s Atm.Evid.Code, §& 250;
Kcd.Rules Civ.Proc. rule 30(h)(4), 28 U.S.
C.A.; Fed.Rules Crint.Proc. rule 15(a), 18
U.S.C.A.
See Fublication Words nnd |"ImHCH

Tor oilier judicial constructions nnd
definitions,

5. Criminal Law 0438(0)

Advantages and disadvantages of "fil-
tering" effect of video tape fall equally on
both sides, and there is no inherent unfair-
ness in its use, Cal.Rulcs of Court, rules
980, 980(c); West 3 Ann.Evid.Code, § 250.

0. Criminal Law 0833(1)

Pair new procedures that fecilitate
proper fact finding arc allowable, even if
not traditiona® West 3 Ann.Evid.Code, j§
20.

7. Criminal Law 0304(1)

Court of Appeal could take judicial
notice of the ubiquity of television sts, as
revealed hy the 1970 census, and recent
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availability of low-cost television cameras.
West 3 Ann.Evid.Code, 88 250, 452(h).

8. Criminal Law 0=438(8)

In homicide trial wherein witness who
had testified at preliminary examination
was not available to testify, and entire tape
of preliminary examination was reviewed
by court and counsel before presentation
and all motions and objections carefully
considered, and careful founds tion was laid
as to its technical aspects, accuracy and re-
lidbility, and ability of all to see tape was
carefully monitored and there was no edit-
ing or shortcutting, video tape was proper-
ly admitted. Cal.Rulcs of Court, rules 980,
930(c).-

9. Criminal Law 0=438(6, 8)

Where photographs and motion picture
of grave sites and exhumation of bodies
were in part gory hut were not cumulative
as evidence and permitted prosecution t©
show that bodies sustained no damage in
recovery process, such evidence was admis-
sible in murder prosecution. West 3 Ann.
Evid.Code, § 352.

10. Criminal Law 0=627.8(6)

Where film was simply more complete
depiction of photographs than defense had
already s£'!! and there was no had faith in
nondisclosure, nnd, though defense counsel
expressed surprise there was no motion for
continuance, there was no error in admit-
ting film in evidence.

II. Criminal Lnw 0=507(1,2)

To he an nccoinrhcc, <=me must have
quilty knowledge and intent with regard to
commission of the crime.

12. Criminal Law 0=742(2)

Under evidence, it was question for
jury whether witnesses were accomplices
to crime of murder, although ctic of them
invited the victims to the meeting at which
they were killed.

13. Criminal Law 0=59(5), 507(1)

Mere presence, knowledge of the crime
or failure to attempt to prevent itdocs not
suffice to make one an aider o. ...ictor
and, therefore, an accomplice.

39 Gal.App.3d 398

14. Criminal Law 0=1170»/2(1)

Witnesses C=414(1)

Where witness had originally been
charged with murders, as accessory, had
suffered previous convictions and turned
State 3 evidence, his credibility was major
isste and itwas permissible, for purpose of
showing facts affecting his decision to tes-
tify, for State to elicit from him that a
member of motorcycle club visited him in
jail and warned him against testifying
against any member of the club; in any
event, there was no prejudice in view of
court3 immediate caution and overwhelm-
ing evidence of quilt.

15 Homicide 0=231

Testimony that defendant participated
in holding down murder victim and beating
him for about an hour and aided and abet-
ted another who refused medical care t
victim was sufficient to show malice on
defendant”s part.

16. Homlcltlo 0=270, 273

In murder prosecution, issues with re-
spect to intoxication, unconsciousness, com-
pulsion and diminished capacity were prop-
erly left to jury.

17. Hontlcido 0=126

Defense of compulsion was available
to defendant at time of trial in murder
prosecution, though death penalty had been
temporarily abolished after murder hut be-
fore defendant3 trial. West 3 Ann.Pcn.
Code, 88 26, 26, subd. S.

Allan R. Frtimkin, San Lorenzo (Court
appointed Counsel), for defendant and ap-
pellant.

Kvellc J. Younger, Atty. (Jen. of Cal.,
Jack R. Winkler, Chief Asst, Atty. Gen.
Critn. Div., Edward 1°. O Brien, Asst Atty.
Gen., Deraid E. Granberg, Clifford K.
Thompson, Jr., Deputy Attys. Gen., Sail
Francisco, for plaintiff and respondent.

ITAYLOR. Presiding Justice.

Defendant, W. J. Moran, appeals from a
judgment of conviction entered on a jury
verdict finding him guilty of first degree

39 GaL7
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murder of C. Baker and not guilty of the
murder of T. Shull. He raises a question
of first impression as to the propriety of
the trial court3 admission of a video tape
of the preliminary hearing testimony of
the main prosecution witness. Uc also as-
serts that the trial court abused its discre-
tion in admitting into evidence photographs
and a motion picture of the .gxhumation of
the bodies: erred in its accomplice~ih5Tfuc-
tions, in the admission of the evidence of a
threat to a prosecution witness by a third
party, in denying his motion for acquittal
as to the murder of Shull; and that the
verdict was against the law as the jury re-
jected his defense of compulsion cstab-

jJpi jjished as a matter of law by the prosecu-

tion; or, in the a.tcmative, his defense of
diminished capacity established as a matter
of law by the defense, Wc have concluded
that there is no merit to any of these con-
tentions and that=tlie judgment must be af-
firmed.

As there arc no contentions concerning
the sufficiency of the evidence to support
the verdict and judgment, a hricf summary
of the pertinent facts will suffice. In Sep-
tember 1972, Hell's Angels member Wil-
liam “Whispering Bill" Pifer, met an old
acquaintance, Frank Tiscarcno, of the Pitts-
burgh police. Pifer had only six months
to live as lie had throat cancer, and ex-
plained that in January 1971, he and other
members of the Richmond Hells Angels
club had buried the victims of a double
murder in a deep well on a ranch in
llenldsbtirg.  In late October 1972, | ifcr
led the authorities to the Wethcrn Ranch
in Mendocino County where, as Pifer had
predicated, the bodies of Baker and Shull
were discovered beneath earth, timbers and
lime. Although both bodies had decom-
posed so severely since their interment that
the examining pathologist could not assign
a cause of death, it was clear that Baker 3
skull had been fractured.

Pifcr was granted immunity for a wide
variety of federal and state crimes and tes-
tified at the preliminary hearing in No-
vember 1972 that the murders occurred at
a party after a business meeting of the

Richmond Hells Angels At the meeting
on January 15, 1971, in the clubhouse in El

Sobrante, were the club president, "Rotten

Richard”” Barker; Frank “Badger””
Mumm; “3unior" Carter; Rollin Crane;

Pifer and his 16-year-oid son, William, Jr.;

“Big Frank””Herman; Angelo Borburia;

defendant Moran and his common-law

wife, Liz Ault; a woman named Carol;

Chester Green; and the two victims, Tom

Shull and Charlie Baker. Shull and Baker

had been invited to the meeting by Green

and arrived with him about 6 p. m.

After the business meeting, Barker de-
cided to throw a party and supplied co-
caine, which was snorted through a rollcd-
up $100 hill. Other drugs were also in
general use. After Shull and Baker were
sent out for beer and whiskey, Barker and
Green slipped about 10 LSD tablets into
Shull*s coffee and a similar number into
Baker 3 beer. About 0 o"clock the follow-
ing morning, Shull became hysterical and
paranoid; everyone began "playing games
with hismind.””

After Shull had been provoked to vio-
lence, Barker ordered; "Grab that son-of-
a-bitch." Defendant and others held Shull
while Barker telephoned club member
Spann for seconal tablets to quiet Shull.
The members attempted to force the tablets
down Shull but he spat them out. For
about 145 minutes, everyone took turns
holding him down and trying to knock him
out, but without success; there was blood
all over the place. At Barker 3 direction,
Shull was hog-tied and carried into a bed-
room.

About 75 a. m., Barker summoned
Green, who had left the party five hours
earlier. When Green entered the club-
house, he saw Shull screaming, hysterical
and bleeding and struggling to remove his
bonds. When Green suggested that Shull
be taken to a hosptial, Barker refused. A
few moments later, Pifer emerged from
the bedroom and told Barker that Shull
was dead. Barker, Crane and defendant
then went into the bedroom to verify this
fact.

1404
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Whe.n Barker returned from the bed-
room to the living room where Baker was
seated, Barker pulled out his gun and in-
structed Pifer to kill Baker as “fie don"t
want no witnesses." Pifer refused. When
Baker stood up, Crane knocked him down
by hitting him on the head with a chair
leg. Defendant then strangled Baker at
Barker 3 direction for about 15 minutes
with his hands and then his belt. After
remarking “This guy don T want to die,”
defendant finally placed a rope around
Baker 3 neck, inserted a stick and twisted
it Green and young Pifer left the room.

B: .er3 body was subsequently stored
with Shull 3 in the bedroom clost. De-
fendant joined the others in the removal of
the blood-stained furnishings of the club-
house and clean-up. The following Mon-
day, the two bodies were stuffed into the
trunk of Green3 Cadillac, taken to the
Wcthern Ranch and bur®ed by Crane, Pi-
fer, Sr., Carter and Green, with Mitten
and Barker both armed and standing
guard. Carter was originally charged with
the murders along with defendant ; Green
and Mitten were charged as accessories.
Green testified for the prosecution at the
trial.

Defendant testified that he never
touched Shull and could not remember
strangling Baker. Me did, however, re-
member seeing Barker with a rope around
Baker"s neck, lie also recalled seeing
Baker lying on the floor and Barker sa>-
ing "Get this guy out of here." Defendant
was able to assist in removing Baker 3
body but could not remember any of the
events of the evening or morning as he
was bloated with large amounts of whiskey

I, Tho preliminary hearing was video taped
purmuuit to California Rules of Court, rule
080(e). Cnlifornia Rules cf Court section
080 provides: "(it) Photographing, record-
ing (or broadensling nod broadcasting shall
not he permitted within tho courtroom while
conrt is in session or during any mid-morning
or mid-afternoon roccim except iis provided
in subdivision (h) hereof.

“qUi) Photographing, recording for broad-
casting and broadcasting of judicial proceed-
ings may he permitted hy the court and
under its _supervision if such proceedings are

39 Cal.App.3d 404

and drugs. Defendant repeatedly acknowl-
edged that lie would do as Barker directed
to maintain his membership in the Hells
Angels and to keep his lletls Angels
TPatch, ™his status symbol.

The major contention on appeal concerns
the admission into evidence of the eight-
hour video tape of Pifer3 preliminary
hearing testimony.l The question is one
of first impression in this state.

Jjhe record indicates that immediately
after the prosecution indicated that it
planned to introduce the video tape, de-
fendant objected oil several grounds, dis-
cussed below. Defendant clearly indicated
that if the court determined that the video
tape was admissible, the entire tape should
be admitted into evidence without the exci-
sion of any portions contrary to the sug-
gestion of the prosecution.

When defendant raised the threshold
question of P fcr's availability for the trial,
his physician, Dr. Cohen, indicated that Pi-
fer had just been admitted to the hospital
and was near death. In fact, Pifer died
during the first days of the jury trial.2
Pifcr 3 condition was known at the time of
the preliminary. Accordingly, it "was as-
sumed by all concerned that Pifer would be
dead by the time of trial.”” Defendant3
counsel at the preliminary, Mr. Russell, in-
dicated that his cross-examination of Pifer
would be "considerably more lengthy””than
that of the other attormeys. Mr. Russell
was true to his word and made extensive
efforts to impeach Pifer on the basis of
his prior acts of misconduct, his consump-
tion, sale and transportation of narcotics,
the grant of transactional immunity for all
state and federal offenses, his prior statc-

designed iiml carried out primarily os cere-
monial proceeding!).

"(e) Photographing, recording for brand-
casting nnd hromlcnating within the court-
room when not prohibited hy (lik rule shall
ho Mihjeet lo niicti limitations as tim court
niny prescribe.”

2. Dr. Cohen also indicated that when lie
originally examined Pifer in November 11)72,
lie then estimated thnt Pifer had only nliout
five weeks to Iie.

Dos
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merits, his physical condition and motive
for testifying,3 and his bias against defend-
ant.

The record indicates that the entire eight
hours of the video tape was carefully pre-
viewed hy the court and all counsel. Al-
most the entire week of pretrial proceed-
ings was spent on the viewing, and discus-
sion of the issues relating to the video
tape. The trial court then ruled that the
entire video tape would be admitted.
Thereafter, the parties stipulated that no
additional reporter 3 transcript of the video
tape was to be made at the trial since there
was a correct transcript already in
existence.4 Prior to the |playing of the
video tape before the jury, an extensive
foundation was laid as to qualifications
and exact procedures (including placement
of the microphones) followed hy J. P. Ruis-
inger, the special agent who recorded the
video tape. Rcisinger explained that Mr.
Corson, an experienced and qualified lip
rending interpreter, was used on the sound
portion to clarify some of Pifer3 whis-
pered words on the tape. At all times, the
court and counsel took extreme carc to as-
sure that everyone had a good view. De
fendant expressly consented to the showing
of the cross-examination of Pifer by all
counsel. During the showing, Rcisinpei
identified every reel.

tU Defendant, citing Pointer v. Texas,
380 U.S. 400, 85 S.Ct. 1065, 13 L.Ed.2d
923, and Douglas v. Alabama, 380 U.S. 415,
85 S.Ct. 1074, 13 L.Ed.2d 934, first con-
tends that the use of the tape improperly
deprived him of his Sixth Amendment
right of confrontation. There is no merit

3. I"ifor refused to teHtlfy until nftcr lin whs
grunted cuuijdcto Immunity; subsequently, be
asserted tImt bis main motive was to prevent
elmrgos against lds son.

4. Wc bavo nugmcntud the record to Include
tliu transcript nnd bnvv also viewed tbe
video tape to satisfy ourselves us tn all of
tbe questions raised (cf. People v. _Spencer,
(0 cal,2d oI, 70, 31 Cal.Rptr. 782, 383
P.2d 134). We noted timt in some Instances,
tbe tape wus more accurate thau tbe tran-
script In wldch some words bud been juxta-
posed. We noted timt wbllc thu questions

114 Cal Rotr —27

to this contention. It is well established
that pursuant to Evidence Code sections
1290, 1291, the testimony of an unavailable
witness at the preliminary hearing is
“former testimony ™and may be admitted
at the trial. (People v. Benjamin, 3 Cal.
App.3d 687, 694, S3 Cal.Rptr. 764.) The
requirements of the confrontation clause
arc satisfied if at the prior hearing the ac-
cused was afforded a complete and ade-
quate opportunity to cross-examine (Cali-
fornia v. Green, 399 U.S. 149, 165-168, 90
S.Ct. 1930, 26 L.Ed.2d 489). In the in-
stant case, there is no question as to Pi-
fer 3 unavailability at the trial. Nor, in
view of the knowledge of Pifer"s condition
at the time of the preliminary,'the an-
nonnccd expectation that Bie"~lestimbny
would bcusctfatthetrial, and the unusual
ly extensiwecross-examination, was there
any denial ofconfrontation rights3

[2,3] Defendant asserts that in any
event, he was unduly prejudiced in view of
the tactical considerations and purpose of
the preliminary that involved four defend-
ants, including Grectt, who later turned
state 3 evidence. He further asserts that
he had been lulled into a false sense of se-
curity @. c, that the video tape would not
he used) since a transcript of the prelimi-
nary had already been prepared. We think
that under the particular circumstances of
this case, detailed above, the trial court did
not abuse its discretion in overruling these
objections.

Defendant®s contention concerning the
"video tape" form of Pifer3 testimony
presents a question of first impression in
this state.0 He asscrtsjthat the trial court

uml nnswers woro clearly mulihlo, the xnmu
waa nut consistently true of the objections
uml tbu court3 rulings.

5. Tills Is consistent with thu Interpretation
timt under Oroen, "tbe factfinder"s observa-
tion of the witness® confrontation wltb the
defendant is not constitutionally required,"”
(Tlio Supremo Court, 10G0 term, 84 Illarv.
L.ltav. 1, 115 (1070).)

G. We Hlimy tabu judicial notice of (lie exist-
ence of i special Still. Jbir Committee on
Vidoo Tnpo and Judicial Proceedings and
recent experiments wltb video taped trials

j Mot
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abused its discretion in permitting Pifer's
testimony to be presented to the jury in
this form rather than in the usual reading
of the transcript. He also argues that the
tape was admitted below without any of
the elaborate procedural safeguards that
have been established by the courts of
other jurisdictions in the past few years.
He also urges that he was deprived of due
process as the video tape medium unduly
distorts the appearance and demeanor of
its subject and, therefore, does not ac-
curately transmit the demeanor of the wit-
ness and the dramatic components of the
testimony.

Significantly, neither side has cited to us
any specific provisions of California law
that expressly authorizes the use of video
tapes.7 However, Evidence Code section
250 provides: ""Writing" means handwrit-
ing, typewriting, printing, photostating,
photographing, and every other means of
recording upon any tangible thing any
form of communication or representation,
including letters, words, pictures, sounds,
or symbols, or combinations thereof."

Video tape recording differs from the
ordinary methods of recording images in
permanent form in that the image is
recorded electronically rather than photo-
graphically. Instead of relying on ligt
rays to convey an invisible image, which is
then revealed through a chemical process
as does standard photography, video tape
employs a process whereby the image is
sensed by the camera and changed into
electrical impulses which can be recorded
on the tape. Thus, as in sound recording,
the tape used in video recording does not
have to be processed and thus can be re-

comluelml in thin state (Kvid.Ondo, $ -ire?).
To ftinlo, IIn* work of Hie committee, like

Inis foeliseil on
video lupus ill civil proceedings,

7. I'Vir exnmide, since 2117 tin1I'Vdcrul Hulun
of Civil Procedure, Hole 110(b)f) upplh'idde
lo criminal oases piirsuimt to I-‘ederni Hulun
of Criminal Procedure 1m(n), specifically au-
thorize tin; Inking of de 0sitioiin b oilier
limn Ktenogrnplde menus (Clinton v. rI|n
tou Northern inc, (D.U. Neb 10)71) 52 K K
-1 Kidleu v, Nexus Corporat|on ()(M|I

39 CalApp.3d 407

played instantly. Moreover, video tape can
also be used to provide either still or mo-
tion pictures. (2 Scott, Photographic Evi-
dence : ITcpatation & Presentation (2d od.
1974 Supp.) § 714, pp. 9-11.)

Recently, recordings and photographic
transparencies have been held within the
scope of the statute (People v. Kagclcr, 32
Cal .App.3d 738, 108 Cal.Rptr. 235; Pconle
v. Enskat, 20 Cal.App.3d Supp. 1, 98 Cal.
Rptr. 646). Even before the Evidence
Code, onr Supreme Court held that withja
proper foundation and authentication, a
film may he admitted not merely as illus-
trated evidence of a human witness hut as
substantive evidence of the commission of
the criminal acts charged (People v. Bow-
loy, 59 Cal.2d 855, 861, 31 Cal.Rptr. 471,
382 I3d 591; People v. Bowlcy, 230 Cal.
App-2d 269, -10 Cal .Rptr. S59). The courts
of this stale have long sanctioned the use
of sound motion pictures (People v. llaycs,
21 Cal.App.2d 320, 71 P.2d 321; People v.
Dalih, 32 Cal.2d 491, 197 N\2d 1 (re-en-
actment of crime); and sound recordings
(People v. Spencer, 60 Cal.2d Ol, 31 Cal.
Rptr. 782, 383 P.2d 131).

[4] We conclude, therefore, that hy en-
acting the more liberal concept of a writ-
ing in the Evidence Code, the Legislature
of this slate where the motion picture in-
dustry and its more recent off-shoot, the
television industry, have flourished) recog-
nized the widespread use of video tape iu
our society nnd its relevance to legal pro-
ceedings (of. Kornhlum, Videotape in Civil
Cases, 24 Hastings L.J. 9, 10).

The lending and most thoughtful case oil

[«g

the use of video tapes in criminal proceed- W

iiigTinTeitdricks v. Swenson (8 Cir. 1972)

].’L'ng) 51 WKU. (110); nlucu Jnmmry 15
Oliln " vssen 0X In-s3ly permﬂ&ml tho tum
nf V|de0 dipt! evlilimen (Oldo It.Clv.I*. -10)
specific guidelines are_provided by Oldo S
reme Court Hole 15 fsen 1 SImtkIn
ideotape Trials: Legal uml I'riiclleiil Im-
plications, ? Columbia_ Journal of l.aw and
Social Problems (1972) l-1" et Keip). Tbe
Michigan Supreme Court recently adopted i
I'omprehemdvu rule to permit Tbe use of
video tape ﬂMIethlt 15).  (See Video-
lapu--Thn Mli-ldgnn experience, 24 Hustings
LJ. 1)

J 408
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456 1".2d 503, where the court held that the
use of a video taped confession in a first
degree murder case did not impinge on a
defendant*s Fifth Amendment rights,
where the statement was freely and volun-
tarily given and a proper foundation was
laid. The court referred to the recently
amended Federal Rules of Criminal Proce-
dure, the rules requiring a person in lawful
custody to submit to photographing and re-
viewed the history of the use of motion
pictures in criminal proceedings.

After an extensive citation of authori-
ties, the court said at 506: “Differing with
our colleague, wc suggest that a video tape
is protection for the accused, [f he is hes-
itait, uncertain, or faltering, such facts
will appear. If he has been worn out by
interrogation, physically abused, or in oth-
er respects is acting involuntarily, the tape
will corroborate him in ways a typewritten
statement would not. Instead of denying a
defendant his rights, we believe it is a
modern technique to protect a defendant"s

rights.

"We do not agree with our colleague as
10 111* need for make-up and other prepara-
tion to project a better image. To permit
the applying of make-up would defeat the
true purpose of a statement which is t
present the facts as they are. It would
place in the hands of any person willing t
alter evidence the opportunity to eliminate
auts, bruises, or other signs, if any, of mis-
treatment.

"If a proper foundation is laid for the
admission of a video tape by showing that
it truly and correctly depicted the events
and persons shown,| and that it accurately
reproduced the defendant™s confession, wc
feel that it is an advancement in the field
of criminal procedure and a protection of
defendant 3 rights. Wc suggest that to the
extent possible, all statements of defend-
ants should he so preserved.

8. Significantly, the dissent in Hendricks (-150

I'Y-M at fi07-GOD) focusing on the medium®s
aspects (distortions), its
powerful emotional effect mid unusual sensor;*
effect of fleeting images suggested Hint a

"The dissent attempts to lump the video
taping of a confession with all forms of
visual aids or entertainment, such as televi-
sion or movies. However, the video tape
in question here is not a television broad-
cast or movie designed to entertain or ma-
nipulate an audience. It is not merely a
"packaging device for consumers, 7as stated
by Marshall McLuhan in referring to the
press, movies, and radio. McLuhan, in his
book quoted in the dissent, is talking
about the electronic media 3 vast impact on
today 3 audiences and of the vast opportu-
nities to educate those audiences by means
of the media.

"This docs not mean that the principles
to be employed in making ita more cffec-
tivc device for education defeat its use to
correctly detail v.voluntary confession.

"The dissent also indirectly calls atten-
tion to the television experiences of a cer-
tain Presidential candidate. We do not sec
a trial as a stage appearance or as a cam-
paign presentation. Wc believe it a part
of the procedure for obtaining justice, and
emphasize the importance of a trial truly
presenting the facts as they exist. Wc be-
lieve that this is best done whether video
tape is used or whether the witnesses testi-
fy in court by presenting the events and
the parties as they are."

After noting that itdid not think a video
tape was any more prejudicial to a defend-
ant than the constitutionally permissible
use of stll photographs oi blood or urine
samples, the court continued nt 507: "We
must recognize that the capacity of persons
to observe, remember and relate varies as
docs their ability and desire to relate truly.
For jurors to sec as well as hear the
events surrounding an alleged confession
or incriminating statement is a_ forward
step in the search for the truth. An after
all, the end for which we strive in al trials
is that the truth may lie ascertained and
the proceedings justly determined. ™ H

video tape came dangerously close In sclf-In-
crimination, nnd therefore recommended addi-
tional minimal standards for the use of vh.Vo
fa]icd confessions.
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In State v. Newman, 4 Wash.App. 488,
484 P.2d 473, at 477, the Washington ap-
pellate court sanctioned the use of video
taped lineup evidence on the basis of the
same and less cumbersome foundation rc-
quircd | for motion pictures and photo-
graphs, rather than the more stringent
standard for sound recordings as the de-
fense urged. The Washington court relied
on Paramore v. State, Fla., 229 So.2d 855.
Recently, a Florida appellate court was
faced with the identical question here
presented and resolved it in favor of the
use of video tape (Hutchins v. State (Fla.
Ct. of Appeal, Third Dist., Nov. 6, 1973)
286 So0.2d 244 (rehearing den. Dec. 20,
1973.) )

Another consideration was mentioned in
Rubino v. G. 12. Scarlc & Co. (Sup.Ct.
1973) 73 Misc.2d 447, 448, 340 N.Y.S.2d
574, at 576, quoting from Carson v. Bur-
linglon Northern, Inc., D.C., 52 F.R.D. 492,
and noted: " "*[T]hc finder of fact at
trial often wi . "ain greater insight from
the manner ir. whi-h an answer is deliv-
ered nnd recorded b =audiovisual devices.
Moreover, a recording, a video tape, or a
motion picture of a deposition will avoid
the tedium that is produced when counsel
read lengthy depositions into evidence at
trial.”” .

Defendant attempts to argue that the use
of the video tape in the instant case was
error and particularly prejudicial in view
of the seriousness of the offenses charged.
As indicated above, the use of video tape
in murder prosecutions has been sanctioned
in other jurisdictions. Wc have indicated
that wc think the video tape of Pifer 3 tes-
timony fulfilled the broad purposes of the
confrontation clause nnd, therefore, need
not consider defendant3 additional asser-
tion that the instant case is distinguishable
from all of the other reported cases as the
person video taped (usually the defendant)

0. Hvou assuming timt Pifer was inmle tn look
"rougher””by tho video tnpiiiK process, it rould
only inure to the benefit of dnfutulnnt here.

10. {Hi percent of nil households Imd nt leant
ono black nnd white television Not (Statistical
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was available for cross-examination at the
trial.

[5,6] We turn next to defendant 3 due
process contentions concerning the techni-
cal distortions of the medium and its fail-
ui ¢ to accurately transmit the demeanor of
the witness and the dramatic components
of the testimony. In general, the advan-
tages and disadvantages of the "filtering®”
effect of the medium fall equally on both
sides. Therefore, its use it "fair" and
there is no inherent unfairness (Estes v.
Texas, 381 U.S. 53, 542-543, 85 S.Ct.
1628, 14 L.Ed.2d 543).® Conceding that
testimony through a television set differs
from live testimony, the process docs not
significantly affect the flow of information
to the jury (see 26 Stan.L.Rev. 619, fns.
29-30, at p. 623). Video tape is sufficient-
ly similar to live testimony to permit the
jury to properly perforin its function.
Fair new procedures that facilitate proper
factfinding arc allowable, although not tra-
ditional (Byrne v. Matcznk (3 Cir. 1958)
254 F.2d 525, at 528-529). In any event,
wc do not comprehend defendant®s conten-
tion that the tape is less validjor less relia-
ble than the reading of the written tran-
script of the preliminary hearing.

[71 Wc agree with the federal court in
Hendricks that tlie video tape (s a modern
technique that better protects the rights of
all concerned. We can also take judicial
notice of the fact of the ubiquity of televi-
sion sets, as revealed by the 1970 census,®
and recent availability of low-cost televi-
sion cameras"l (Evid.Code, § 452, subd.
(h) ). With such a widespread availability
of television comes a familiarity with its
technical characteristics and distortions.
Indeed, the television camera isa s"rangcr
only in the slower moving apparatus of
justice.

[8] We have weighed all of defendant”s
contentions and reiterate that all of the
procedural safeguards established by the

Abstract of f.S, 107H U.S.Uept. of Com-
ninrce, July 31173 p. 47(|)-(S). d

Il. Tim cost of equipment, for making nml
allowing black ami” white video tape is” com-
P_arable to the cost of Hi mm motion picture
ilm (Scott, Photographic Evidence, tnipru).

pi:
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law of this state for photographs and mo -
tion pictures were followed in exemplary
fashion by the trial court and counsel.
The entire tape was carefully previewed by
the court and counsel before its presenta-
tion to the jury and all motions and objec-
tions were carefully and throughly consid-
ered at that time. Frior to the viewing of
the tape by the jury, a careful foundation
was laid as to its technical aspects, accura-
cy and relidbility. The ability of all con-
cerned to see the video tape was carefully
monitored. The entire eight hours were
presented to the jury so that there were 110
opportunities for any misrepresentations of
the testimony by editing or shortcutting.
We think with all of these safeguards, the
video tape of Pifcr3 preliminary hearing
testimony was properly admitted.

[l
trial court abused its discretion by admit-
ting into evidence the photograph and
short film pertaining = il exhumation of
the bodies. The record intimates that the
pictures were offered to buttress the credi-
bility of Pifcr3 testimony and to corrobo-
rate the testimony of the autopsy surgeon.
The defense objected on grounds that the
photographs were gory and irrelevant, in-
flammable and prejudicial. The trial court
reviewed the photographs and the motion
picture and concluded that the motion pic-
ture was nonprcjudicial and free from any
gross matters that cotdd be inflammatory
and admitted it The court also carefully
reviewed the photographs and then exer-
cised its broad discretion pursuant to Evi-
dence Code section 352, admitted 15 of the
photographs and excluded 7. The admis-
sion of both the photographs and the mo-
tion pijturc was within the sound discre-
tion of the trial court and its ruling will
not be reversed unless the probative value
is clearly outweighed by the prejudicial ef-
fect (People v. Murphy, 8 Cnl.3d 319, 105
Cal .Rptr. 138, 503 P.2d 5%4). No abuse of
discretion was shown here. Most of the
photographs were not of the bodies but of
the grave sites. The evidence was not cu-
mulative as it permitted the prosecution to
show that the bodies sustained 110 damage
during tin recovery procedures. Although

counsel on both sides admitted that some
of the photographs were gory, the nature
of the case precluded the possibility of any
other kinds of evidence. Hideous and gro-
tesque photographs have been held proper-
ly admissible where relevant and not un-
duly prejudicial (People v. Smith, 33 Cal.
App.3d 51, 108 Cal.Rptr. 698; cf. People v.
Terry, 2 Cal.3d 362, 403, 85 Cal.Rptr. 409,
466 P.2d 961).

[10] In addition, defendant contends
that the film should have been excluded
because the district attorney did not tell
the defense about it until after formal dis-
covery proceedings were concluded. The
record indicates that the prosecution and
defense counsel had discussed the photo-
graphs and at one time the prosecution in-
dicated there was nothing els. Subse-

Defendant next contends thafUgRElY at the trial, the prosecution re-

versed its intent to introduce the color
film. Defense counsel expressed surprise
hut did not seek a continuance to investi-
gate and produce available rebuttal evi-
dence (People v. McRae, 256 Cat.App.2d
%, 102-105, 63 Cal.Rptr. 854).  Tie record
indicates no indication of wilful or bad
faith hy the prosecution to disclose the
filn. The film furthermore was simply a
more complete depiction of the photo-
graphs that the defense had already seen.
Accordingly, there was no error in admit-
ting the film into evidence.

[11] Defendant next contends that the
court erred to his prejudice by failing to
instruct the jury that Pifer, hir. son and
Green were also accomplices as a matter of
law to thc murder of linker. The record
indicates that the court instructed the jury
that: 1) accomplice testimony was to he
distrusted and required corroboration; 2)
an aider and abettor was guilty as a princi-
pal; and 3) as a matter of law, Pifer was
an accomplice t the murder of Shull.
The proper standard for an accomplice was
recently discussed hy our Supreme Court
in People v. Gordon, 10 Cal.3d 460 at 466-
467, 110 Cal.Rptr. 906, 516 172d 298. The
court indicated that the mere fact that a
witness was liable to prosecution for the
identical offense charged against the de-
fendant at the time the acts arc committed
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did not establish the accomplice status. In
order to be included within the definition
of an accomplice, the witness must have
“guilty knowledge and intent””with regard
to the commission of the crime. In the in-
stant case, the trial court properly conclud-
ed that Pifer, Sr., his son and Green as ac-
complices of the [murder of Baker were
considerations of fact for the jury. The
complicity of each was disputed and rea-
sonably susceptible to a contrary inference.

Although Green invited Shull and Baker
to the meeting, there was evidence that his
invitation was innocent. He had warned
them to avoid any “frick bag"Is and then
told the club members to treat the visitors
vell. Green left the clubhouse at 2:30 a.
m. and did not return until after Shull had
been carried to the bedrojm and suggested
to Barker that Shull be taken to a hospital.
Green also testified that when Barker or-
dered Baker's death, he began to intervene
to stop itand then left the room while de-
fendant strangled Baker.

[12,13] Pifer, Jr. feared for his own
safety as he was not a member of the mo-
torcycle club, and attempted to remain in-
conspicuous. lie also left the room when
defendant applied the rope and stick to
Baker. Pifer, Sr. refused when Barker or-
dered him to kill Baker. This refusal was
strong evidence that Pifer did not share
the intent of the others and, therefore, was
not an accomplice (People v. Crary, 265
Cal .App.2d 534, 541, 71 Cal.Rptr. 457).
Mere presence, knowledge of the crime or
failure to attempt to prevent it docs not
suffice to make one an aider or abettor
and, therefore, an accomplice (People v.
Williams, 10 Cal.App-3d 63S, 641, 89 Cal.
Rptr. 143). We conclude that as to Bak-
er's murder, the accomplice status of Pifer,
his son and Green were properly left to the
jury as questions of fact.

39 Gal.App.3d 412

McGill. McGill told Green he was no
longer a member and warned him not to
testify about any one member of the Hells
Angels club. The record indicates that the
trial court promptly instructed the jury
that this hearsay item was to be considered
only for the purpose of showing back-
ground and motivation, incentive or other
facts that resulted in Green 3 decision to
testify. The prosecution did not attempt to
show that defendant authorized McGill 3
action. In fact, it was shown that Green
was no longer a member of the motorcycle
club and had been granted immunity. De-
fendant contends that the evidence was not
properly admitted, even for the limited
purpose of assessing the credibility of
Green. As indicated above, Green was
originally charged as an accessory to the
murders, had suffered prior convictions,
and subsequently turned state’s evidence.
Accordingly, his credibility was a major is-
sue at the trial.

Defendant cites People v. Terry, 57 Cal.
2d 538, 21 Cal.Rptr. 185j370 P.2d 985, and
other authorities in each of which the jury
was permitted to infer that a prosecution
witness had been threatened or improperly
influenced by a representative of the par-
ticular defendant and from that inference
to further infer a consciousness of quilt.
The instant case, however, is more like
People v. Woodberry, 10 Cal.App.3d 695,
709-710, 89 Cal.Rptr. 330, where, unknown
to the defendant, the witness, a Black
Panther, was threatened by other Black
Panthers. This evidence was admitted for
the purpose of explaining the witness 7re-
fusal to continue testifying. Here, aiso
Green 3 testimony concerning the threat
was relevant and could have aided the jury
in evaluating his decision to testify for the
prosecution. In view of the court3 imme-

[14] Defendant next Complai ns that diate caution and the overwhelmi ng evi-

over his objection, the prosecution was
permitted to elicit from its witness Green
testimony concerning a pretrial jail house
visit from llclls Angel Richard <“Indian”

dence of defendant 3 quilt, even if the evi-
dence was erroneously admitted, itwas not
prejudicial (People v. Watson, 46 Cal.2d
818, 836, 299 P.2d 243).

12. Tlio term refers to n form of Imrassmeut that rcquircB the subject to assort bis tmtuhoml

to esenpo from lda predicament,

u<
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[15]
trial court erred to his prejudice by deny-
ing his motion for a judgment of acquittal
on Count One relating to the murder of
Thomas Shull. He urges that the trial
court 3 denial of the motion at the dose of
the prosecution 3 case in chief was prejudi-
cial error. The simple answer to the con-
tention is that defendaiu was acquitted by
the jury of the murder of Shull. He fur-
ther argues, hosvever, that there was insuf-
ficient substantial evidence of malice or in-
tent on his part to torture or inflict cruel
suffering on Shull.

As our above summary of the pertinent
portions of the record indicates, there was
substantial evidence to sustain a conviction
of defendant®s participation in the murder
of Shull. Pifer indicated that defendant
participated in holding down Slill and
beating him for about an hour. Green de-
scribed the hog-tied Shull as screaming,
hysterical, bleeding and with lumps all over

13 "In the crime of murder of which the
defendant in nccimed, n necessary element
is the existence in the mind of the defendant
of the sFecmc intent to kill n human helm;
with malice aforethought.

"If the evidence shows that the defendant
was Intoxjcated, nt the timo of the alleged
offense, the jury should consider lds sfale
of jutoxicniioli, in determining if defendant
hud mich specific Intent.

"If from nil the ovldaiice, you have a
reasonable douht, whuthcr defendant was cu-
publo of forming such specific latent, you
must give the défendant the benefit of that
douht "nail find thnt lie did not have such
specific intent.” . .
"lutoxleation of 'orson is voluntary if
it results front lds wil'Ing partaking of “any
intoxicating liquor, drug or c'lier substance
when lie knows timt ' is cipiilde of nil
Intoxicating effect or when he willingly
fﬁjﬂes" tho™ risk of dial affect as a puss!

ity.

"Ir){toxmanon is involuntary winm It is
produced in a person without his willing
mid knowing use of intoxicating liquor, dings
or other substance, and without his willing
assumption of the risk of possible Intoxica-

“Proof of llm involuntary intoxication of &
defendant should he considered hy die jury
in determining whether die defendant "hud
thu rapacity or ability to commit any crime
or to form a criminal Intent at die lime
the crime is alleged to have been committed.

“[Involuntary “Intoxication should also lie
considered in “djieimining tho existence of

Defendant also argues that the Mis head and face.

Barker, whom defend-
ant aided and abetted, refused medical care
to Shull. Front these circumstances, the
jury could imply defendant3 malice with
respect to Shull (People v. Mattison, 4
Cal.3d 177, 182, 93 Cal.Rptr. 185, 181 P.2d
193; People v. Ricketts, 7 Cal.App.3d 441,
446. 86 Cal .Rptr. 647).

[16] Finally, defendant contends that
the verdict was contrary to law as his as-
serted defenses of compulsion were estab-
lished as a matter of law by th* witnesses
for the prosecution or, in H, < native,
that his defense of diminished ity was
established as a matter of law by the testi-
mony of his own witnesses. The record
indicates that the trial court properly in-
structed the jury as set forth belowl3 on
intoxication, unconsciousness and compul-
sion.

IA s to the defense of diminished capacity j_m

and intoxication, the record indicates that
defendant 3 expert, Dr. Joel Port, indicated

any motive or Tpurpose for the commission
of the alleged offense.]"

"In tho~crime of murder hy torture of
which tho defendant ix nccuscd” Iin Count 1
of the ,mforma,tlonk a necessary clement ix
the existence in the mind of defendant of
knowledge that Ids eoilililet endangcrx the
life of tho victim.

"If Ilie uvideiicu shows that the defendant
was intoxicated lit the time of the alleged
offense, tho jury should consider ids stale
of intoxication In determining If defendant
hud such knowledge.

“If from all the evidence you have a rea-
sonable douht whether defendant hud such
knowledge hy reason of a state of intoxica-
tion, you must give the defendant the benefit
of that douht and find tiint lie did not have
such knowledge."

“In tlie crime of murder hy torture, of
wldeli ilie defendant is accused in Count 1
of tlie information, a _necessar?; element is
llie existence in ﬂhe mind of the defendant
of knowled?e that lds conduct endangered
Nio life of tlie victim.

"If tim evidence shows llint tlie defendant
was Intoxicated lit tlie time of the alleged
offense, tlie jury should consider Ids slate
of intoxication in determining if defendant
laid Much knowledge.

“If from all the evidence you have a rea-
sonable douht whether defendant had sueli
knowledge by reason of ii state of intoxica-
tion, you must give the defendant the bene-
fit of tlint douht and find (lull lie did not
liftVo such knowledge."
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that if in fact defendant had ingested the
amount of drugs and alcohol claimed for
the time in question, defendant would have
been so intoxicated as to be unable|to pre-
meditate, entertain malice, appreciate the
difference between right and wrong or
even recognize that he was engaging in
acts that had a high probability of result-
ing in another 3 death. Dr. Fort, however,
acknowledged that he was relying on intor-
mation furnished by defendant and that de-
fendant™s statement that the victim would
not die made during the strangulation of
Baker would tend to show a recognition of
what was happening.

Accordingly, the question of defendant 3
diminished capacity was properly left t
the jury.

As *o the defense of compulsion, Green
testified that when Barker directed the kill-
ing of Baker, he pointed a gun at Pifer
and defendant. Defendant, however, stat-
ol r.°vcr sav the gun and Dr. Fort in-
dicated th.T ever if displayed, the gun
would have been itrelevant to defendant,
given his condition. In addition, Dr. Fort
explained that the Hells Angels patch was
defendant 3 “Status badge.”” Defendant re-
pt utcclly acknowledged that he would do as
Harder directed in order to maintain his
membership in tlie Hells Angels. Thus,
the defense of compulsion was also not es-
tablished as a matter of law.

1°7] The People raise the additional
cji“cstion of whether because of the tempo-
rary .awlition of the death penalty (People

““Whore n _person commits nil net without
I|n_|n,ﬁ, conscious thereof, mich net in not
criniftiL'l oven though, If committed hy ii
portion who wan conscious, It would bu it
crinio.

“Tlilh rulo of Inw applies only to cases of
tho uiicoMMclouMiioHH "of persons of mimid
mind, hiicli tin somnambulists or pernoim mif-
foring from tho delirium of fovor, cpllopnz,
u ldow on ()m hood or thu Involuntary In
ing of drugH"nr Intoxicating liquor, and oilier
eases in which there is no functioning of
tho i'Qlimcloun mind." -

"JI tim cvidoeco OHtnbh'idins beyond a roit-
Hona'do doubt thnt at tlie t'imi of tim com-
mlss'on of tim alleged offeaao Ilm defendant
acted iih if liu war conscious, you aliould find
timt ho was conscious. ,

“However, If, uonvitbstc" ting the defend-
iiiil'n appouranen of com™ ‘hichm, tlm ovi-

39 Cal.App.3d 415

v. Anderson, 6 Cal.3d 628, 657, fn. 45, 100
Cal .Rptr. 152, 493 P.2d 880) after the mur-
der of Baker but before defendant3 trial,
the dpfense was available at all to defend-
ant at the trial. Penal Code section 26, so
far as pertinent, provides: “All persons
are capable of committing crimes except
those belonging to the following classes:

"Eight—Persons (unless the crime be
punishable with death) who committed the
act or made the omission charged under
threats or menaces sufficient to show that
they had reasonable cause to and did be-
liee their lives would be endangered if
they refused.””

The People foi the first time on appeal
urge that the subsequent judicial abolition
of the death penalty could not create a de-
fense that did not exist at the time of trial.
People v. Anderson, supra, footnote 45, at

j657, 100 Cal.Rptr. 152, 493 P.2d 880, was
made fully retroactive. The abolition of
the death penalty rendered meaningless the
exception pertaining to capital crimes of
Penal Code section 26, subdivision Eight
(Witkin, Calif. Crimes (1973 Supp.) § 1%,
p. 81).

Accordingly, tho defense of compulsion
was available to defendant at the time of
trial. Wc conclude that the trial court
pioperly concluded that the availability of
the defense was a question of law.

The judgment is affirmed.

KANE and ROUSE, JJ., concur.

deuce raison a reaauuatilu doubt whether liu
wiin in fact conscious, you Hliotdd find timt
Im was then unconscious." ,

"A person is not guilty of crime when he
commits mi net or engages in conduct, other-
wise criminal, when" acting under threats
and menaces under tho following clrcnm-
stances:

"l. Whore tim threats and menaces are
sych timt the){ would craitv in the mind
of a reasonahle person lim fear that nhis
lifu would he in Imminent nnd immediate
danger, if Im did not commit the net or
cugugn in tlie conduct charged, and

if. If such person then hellovcd timt
Ida_lifu would hu so endanFered. ,

“This rolu does nut npply to tlircr’ , men-
necM, and fear of future danger Ids life."

1417
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Rule 29.1

HiRubl of Evidence relating t the admissibility of

evidence are applicable to evidence admitted by
deposition.

The*tSSQ amendrr.ent deleted "voluntary, signed,
writlen"~ireceding "statement™ in Subdivision (&xl),
inserted "intruding by videotape" near the beginning
of the first sehUnce of Subdivision (eX3), substituted
"as an exceptiorvto the hearsay rule of for "'so far as
admissablc under®Nn the introductory pnrugruph in
Subdivision (n) nnd nmde minor punctuation changes
throughout the rule.

Compiler®s notes. — Subdivisions lal to (cl are
similar to Rule 15ta) and (bSpf the Federal Rules of
Criminal Procedure.

Subdivision In)issimilar to UuitsjSui loft lie Federal
Rules of Criminal Procedure.

The 1973 amendment umendtdonly>kil>division(h).

Polire officer witnesses not iiip.uor lelml process
may refuse lo be interviewed and may dihUUo the
terms of the interview sought hy defense chunsel.
They hove no obligation to subject themselves torrick
questions or hassling by defense counsel in volunta®
interviews, nnd the |si]ice department may pro|>erlys’
adopt ii policy that officers should refttse lo be.
interviewed by defense counsel except in the presence
ofun attorney for the prosecution. State v. Williams,
91 N.M 795, 681 P.2d 12IH) (Ct. App 1978).

Defendant has no constitutional right to depose
victim ina ci iminal case; the right exists solely under
th 3 rule. State v. Herrera, 92 N.M. 7,582 P.2d 384 iCl
App ), cert, denied, 91 N.M. 751. 580 P.2d 972 (1978).

IUusunahtc [limitations on questions uskrd nt
deposition do not deprive defendant of due process.
State v. Herrera, 92 N.M. 7, 682 P2d 381 tCt. App).
cert, denied, 91 N.M. 751, 680 P.2il 972 <19781.

Scope of authority to tuke depositions. — In
criininul cases the trial court has no authority, upurt
from this rule, to allow the. taking of depositions for
their use at trial. State v. Berry, 86 N.M. 138,620 P.2d
558 <Ct. App. 1974). /

Absent legal authorization. Judge larks authority
to order production®of handwriting cxcmplnrs on
puin ofcontempt, prior to urrest or charge. Sanchez, v.
Attorney Gun ,93 N.M. 210, 698 P.2d 1170 iCt. App.
1979). /

Where deposition not admissible. — As there was
iij showing that the presence ofa witness who was out
of tho statpcould not liesecured by aubpoena or other
UwAil mfcuns, then his de|>osilion is mu admissible
under this rule. Stato v. Burry, 86 N.M. 138, 520 P.2d
658 (Cl. App. 1974).

(/rerully as to use of depositions. — While
dyVositionB arc allowable in criminal cases, the
ifrcumstancos permitting their use must be

/exceptional, and tho necessity of their use at triul

must be clearly established by 1Im prosecution.
McGulnnoss v. Stato, 92 N.M. 441, 689 P,2d 1032
(1979).

Use of deposition hy stutc at trial requires strict
compliance with Subdivision (). Mctiuinness V.
Stato, 92 N.M. 441, 689 P.2d 1032 (19T91.

There must bo strict cumplianci® with Subdivision
(M- Where deposition of absent witness was admitted

DISTRICT COURTS

absent any showing as to whereabouts of the witness
at time of trial, whether he was unable to attend
hccuusc of illness or infirmity; or whether he was in
or out of state, and where disvricl .attorney did not
attempt to procure his attcMdancc at trial by
subpoena, defendant®s federal constitutional right to
confront witnesses was violated and such admission
constituted reversible errop:"State v. Barela, 86 N.M.
104. 519 |».2d 1185 (Cl. App 19741.

Unavailability of ,witness due lo claim of
constitutional privilege did not m*der deposition
admissible. Where a witness is excused from
testifying on the ground that he cannot do sowithout
incriminating himself, his deposition E. not thereby
rendered admissible. Mi Guinness v. Str.te, 92 N.M.
<11. 589 P.2d 11132 119791.

Once.6 witness is |ieriiiitled to claim Ins privilege
ngamsi selfireriliiiliatiim, he wiiii-s unavailable as
awitness under Rule RIMINK 1.N .M. R kvid., and thus
his de|Misitiou would not he excluded at trial liccuuxe
.of the hearsay rule, hut timt fact docs not authorize
admission of the dc|msitiiin if it isexchl*lahle Iv-ciiuhc
of this rule MrtSiiiuness v. State, 92 N M. 44i, 589
P.2d 1032(1979).

Where principal witness i< iiniiwilahlc liemii.sealte

ill and infirm, it is not rrror for the trial judge to
tn\e the totality of the circumstances into

and the condition of i‘ier health, to admit her
de|sisitidu at trial. State v. Vialpamlo, 93 N.M. 289,
599 P.2d IfXMitCt App r,cert, denied,93 N M 172,598
P.2d 215 tlirRfi.

No error In\iinlinning trial where no abuse of
discretion and \Jjperl"s deposition admitted. ~
Defendant®s eoMlcnVhin that the trial court erred in
not continuing the IYbil to ii date woeu an exjwrt
witness rmltl testify i\ peiHon was without merit
where there was notlimg showing mi abuse of
discretion in denying a conoouniico and ii deposition
of the ex|w>rt was properly arRuitled at trial. State v.
DcSantos, 91 N M. 428, 575 P.19U112 «"1. App. 1978).

Am. Jur. 2d. A_1. 11 and (".J.H. references. --21 Am.
Jur. 2d Criminal I.aw §$ 340, 344, 3\i; 23 Am. Jur. 2d

Admissibility of deposition of child oKjeiuler years,
30 A.l,.lt.2d 771.

Sufilciency of showing of grounds lor aHjnission of
deposition in criminal ease, 44 A.1,.R.2d 7G8

(Bustruction of statute or rulo admitting in
evidence deposition of witnet >absent or distai\from
place of trial. 94 A fill 2d 1172.

Piisluclioii and inspectinii of premises, pii.n>n\or
things, 98 A 1,.R.2d 909.

Admissihility in evidence of de|sisitlim as agaim\
otto tint o paity at time of its taking, 4 A.1. 11.3d 1075."

Disqualification of attorney, otherwise qualified, to
take oath or acknowledgment from client. 21 A.l,_1t.3d
483.

F(o<min) testii lony or iliNclosuro on discovery by
or Irenlnieiit. as waiver of physician patient privilege,
25 A L KMl 1401,

23 (M.S. (Yiimmii l.aw § 10,18.

ltule 291, Videotaped depositions; testimony of certain minors who are

victims of sexual offenses.

(8  Upon motion, nnd utter notice to opposing counsel, tit tiny lime titter tho tiling of tho

indictment,

information or complaint in district court chiitRiiiK n criminal

sexual

penotrution or criminal sexual contact on a child under thitteen yours of ni.o, tho district
court may order the tukini; of n videotaped deposition of the victim, upon .t showing lluil

(i2



the child may be unable to testify without suffering unreasonable and unnecessary mental
or emotional harm. The district judge must attend any deposition taken pursuant to this
paragraph and shall provide such protection of the child as the judge deems necessary.
(b) At the trial of a defendant charged with criminal sexual penetration or criminal
sexual contact on a child under thirteen years of age, any part or all of the videotaped
deposition ofa child under thirteen years ofnge taken pursuant to Paragraph (a) ofthis rule,
may be shown to the trial judge or the jury and admitted as evidence as an additional

exception to the hearsay rule of the Rules of Evidence if:

Q) the child is unable to testify before the court without suffering unreasonable and

unnecessary mental or emotional harm;

(2! the deposition was presided over hy a district judge and the defendant was present
and was represented hy counsel or waived counsel; and

3) the defendant was given an adequate opportunity to cross-examine the child,

subject to such protection of the child ns the judge deems necessary.
(c) In addition to the use of a videotaped deposition ns permitted hy Paragraph (b) of this
rule, a videotap'd deposition may he used for any of the reasons set forth in Paragraph (nl

of Rule 29. | Adopted, effective .July 1, 19H().|

Committer cummenlnry. — This r"le wits dialled
by the rulescommittee in response to Iloose Menotrinl
26, Second Session of the Thirty-Third Is"pisliiture.
1978 and 30-9-17 NMS A 1978. The purpose ofSO 117,
Huprn, is to protect ii child who has lieen nll_pedly
sexually abused Irom (Urther mental stress. The
committee explored several alternatives prior to
propnritiR this diatt.

First ofnil, the commit tee explored the (Hissihilityof
removing all spectators from the courtroom during
the chilli’s testimony. TTiiswiih rejected os it may not
lie constitutionally |s*missihle to har wholly the
public imd the press from the eourtriHim without the
concurrence of the defendant under either the New
Mexico constitution or the United States constitution
See Canned Co v Uel 3sipmlo, 99 S. <T, 2898 119791;
hides v. Texas. 881 US KIS. 687,85S Ct. W".H Kifi2,
14 1. Kd 2d &4.1, ps;t ij9li.dl. Trior lo 1k- (i.ouo tt
decision, itwas geneinlly recopuized thnt the right lo
u public trial under tlie United States cm.-titutinii
could ntt even ho wnivi‘d hv the defendant See

constitillion of the United States, congressional
research service, 197. f Theie isidsoa right lon pohlie
trial under the New Mexico constitution; however,
there me no decisions tclaiing to the waiver of this
right.

Next, the committee considered further protections
which could he afforded to the child. Itwas noted thnt
the present rules nlready provide for tin; court to
protect the child during discovery. See Hole ..

Several members of the committee Imd prove
concents about the constitolionality of not requiring
an avoilahle witness to confront the nceoserl Section
199 17 NMSA 1978 provides only that gami cause
lim*d Is* shown for the taking of the videoinp®sl
deposition. The role sets forth s|HS"i(ierilly what is
reipiiied lo make ii showing of ro-ki1 cause for a
deposition of ail nlli“ited ia]ie victim. Under the rale
the child must lieunder (he ape of thi Iteen and unable
tn testily without sullering nnreiisomihl” ami
ilaiu"Cessiiry mental or eiantional harm.

Rule 292 Testimony before grand jury.

(a) A* any time nRer indictmenl, on fetpiesl of tt party, the district court clerk jjiufil

TUruts.i to the defendant:

(1) a copy of the record ol’delendant's testimony belore the grand jury; and
(2) iV-gopy of the record of the testimony of any witness on tlie state’s witness list

relating to the"econo charged.

(b) At any time allej; indictment, on motion, the district court may order that a copy of
th™ 'ecord or other portibn”of tlie record before tj»e grand jury he given to the defendant
or to the state hy the clerk olHI\e court upon a showing of particularized need. |Adoptod,

effective July t, 1980.)

tho district court shall order the preparation ofu copy
oftho transcript ofli"stiaioay oljrdefoiidniil before tin*
prundjory.

1Tiur to the adoption of this role and the
amendment of Hole-27, the prosecution was required
to produco Ihe.Htiilemenl of the defeadnnl helirre the
grand Jury. Section 81 68 NMSA 1978, enacted hy the
1979 ,,lopislut«re, provides that a Irinisciipt of
teatifnony before the priind jury is to he made only

/(ipon onler of the district court

The rule in Nt*w Mexico ih that:

AMKJIme the wilai"ss has testified al the
criuiThiiltriiil aiioat that which ho testified
lieline the"pnoiil jury, the ncctised isentitled
to an outer jie"rmjuing exaaiinntioii of that
portion of the witilcssNpitiiU jury testimony
relating to the crime IbrVigch tliedefendant
ischarged." Valles v Stale/dtTN.M. ."14, 608
112d 6111 (Ct. App. 19771, (cer”~dpmed. 90
N.M. 687), ipiotinp from State v. SimTh**, 84
N.M. 429. 612 F2d 1266 (Ct. App 19781
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COUNCIL ON DOMESTIC VIOLENCEAND SEXUAL ASSAULT

March 11, 1982

The Honorable Ramona Barnes
House of Representatives
Pouch V -

Juneau, Ak. 99811

Dear Representative Barnes:

The Council on Domestic Violence and Sexual Assault would like to
express their strong support of legislation which will permit young
victims of sexual assault to have their testimony videotaped instead of
having such victims be further traumatized by appearing in a public
court.

Because of the trauma of such an experience for a young victim, the
Council has determined that videotape legislation is of the highest
priority.

"rour assistance will be appreciated.

BWMc



POSITION PAPER
HOUSE BILL NO 576

"An Act permitting the videotaping of, or the exclusion of the public
during testimony of young victims of sexual assault or sexual abuse of a
minor; and changing Rule 804, Alaska Rules of Evidence relating to
exceptions to the hearsay rule.”

House Bill No. 576 provides that a child ib years of age or younger who
is a victim of sexual assault or sexual abuse could provide testimony by
videotape rather than having to appear in open court. The Bill provides
a presumption that a :hild under the age of 16 will suffer severe
emotional distress if required to testify in open court. The judge
presides at the videotaping proceeding and rules on all questions as if
at trial, and the defendent has the right to an attorney and to confront
and cross-examine the witness. In addition, this Bill provides that the
public may be excluded from the courtroom while the testimony of a child
is taken.

The Department has seen an increase in reporting of sexual abuse cases
over the last year, including a 300% increase in Anchorage and a 240%
increase in Fairbanks. Cases of sexual assault often have sensational
aspects which bring curiosity-seekers and the press to the courtroom.
To testify before a crowded courtroom can be emotionally harmful to a
child who has already suffered trauma from the assault or abuse. This
Bill would provide protectionfor the child from some of the more
harmful aspects of such testimony. Therefore, the Department is in full
support of House Bill No. 576. However, the following recommendations
are made:

1. The Department recommends including incest and sexual exploitation
to the crimes for which this option applies.

2. In Sec. 12.45.047 it is recommended thatthe statute delineate
which persons will be allowed to be present during the videotaping.

RECOVIVENDED
J/wn R. Pugh, Director
division of Family & Youth
Services
APPROVED BY:

Heien u. ueirne
Commissioner

DATE: //othb/



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I . REQUEST
Bill/Resolution No.  House Bill No. 576
Title "videotaping testimony nf ynnng virtimc nf cpynal ahn<;p/acsanl t mm1l
Requested by Date

I1. FISCAL DETAIL
Agency Affected Department of Heal Lh and Social Services
Program Category Affected Social Services
BRU, Program, Or Subprogram(s) Affected Varinnc
(Note: If more than one budget component is a "Tected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)
FY 82 FY 83 FY 84 FY 85 FY 86 Fy 87

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL -0- -0- -0- -0- -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND -0- -0- -0- -0- -0- 0-
FEDERAL FUNDS -n- -n- -n- n- n- . -n-
OTHER (Specify Source) -0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0- -0-

POSITIONS

FULL TIME -n- _n- n- _0- n- ne
PART TIME ~fl- n- -n- n- n- n-
TEMPORARY -0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0- -0-

I1". ANALYSIS (See Fiscal Note Preparation instruction, Section 111)

House Bill No. 576 has no fiscal impact on the Department of Health and
Social Services.

IV. DATE_ __ PREPARED ByJ A ,dlohn R. Puoh.
7 " AGENCY Divis;

Original: Legislative Finance PHONE 465-j

cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)



) Introduced: 5/15/81
Referred: Judiciary

BY THE RULES COMMITTEE
BY REQUEST (for the Task

IN THE HOUSE Force on Violent Crime)
HOUSE BILL NO. 57G
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 TWELFTH LEGISLATURE - FIRST SESSION
B A BILL

6 For an Act entitled: ™"An Act permitting the videotaping of, or the exclu-

7 sion of the public during, testimony of young victims
8 of sexual assault or sexual abuse of a minorj and
9 changing Rule 804, Alaska Rules of Evidence relating
10 to exceptions to the hearsay rule.”

un BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

12 * Section 1. AS 12.45 is amended by adding new sections to read:

13 Sec. 12.45.047.  VIDEOTAPING OF TESTIMONY BY YOUNG VICTIM OF

14 SEXUAL ASSAULT OR SEXUAL ABUSE. (a) After notire to the defendant,
15 the state may apply to the court for an order allowing videotaping of
16 the testimony of a child who is the alleged victim of sexual assault in
17 any degree or who is the alleged victim of sexual abuse of a minor.

18 The order may be granted if the court finds that

19 (1) the childwas 16 years of age oryounger at the time of
20 the texual assaultj and

a N (2) there is a substantial likelihood that the child will
2 suffer severe emotional distress If required to testify iIn open court
23 at the trial t there is a presumption that a child who 1is und;r the age
24 of 16. at the time of analleged sexual, assaultor sexual abuse will
25 suffer severe emotional distress if required to testify in opencourt,
26 which may only be overcome by the presentation of evidence to the

27 contrary at the time the application for an order excluding the public
1 IS considered.

29 (b) If the order is granted, the trial judge shall preside at the

-1- HB 576
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videotaping proceeding and shall rule on all questions as 1f at trial.
The defendant shall be afforded all rights applicable to defendants
during trial, including the right to an attorney and the right to
confront and cross-examine the witness.

(c) Videotaped evidence taken in accordance with this section is
admissible in evidence in the criminal trial for sexual assault 1in any
degree or for sexual abuse of a minor.

Sec. 12.45.048. EXCLUSION OF PUBLIC FROM TRIAL DURING TESTIMONY
BY YOUNG VICTIM OF SEXUAL  ASSAULT OR SEXUAL ABUSE, (&) After notice
to the defendant, the state may apply to the court for an order exclud-
ing the public from the courtroom during the testimony of a chij” who
is the alleged victim of sexual assault in any degree or who 1is the
alleged victim of sexual abuse of a minor. The order may be granted if
the court finds that

() thechild was 16 years of age or younger at the time of
the alleged sexual assault or sexual abuse; and

(2 there is a substantial likelihood that the child will
suffer severe emotional distress if required to testify in open court
at the trial; there is a presumption that a child who is under the age
of 16 at the time OF an alleged sexual assault O sexual abuse will
suffer severe emotional distress if required to testify in open court,
which may only be overcome by the presentation of evidence to the
contrary at the time the application for an order excluding the public
is considered.

(M) In this section "public” means all persons except

(¢H) the judge presiding over tl.c trial;
(2 the members of the Jury;
(@ the defendant and his counsel;
(4) counsel for the state;
-2- HB 576
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of a young victim of sexual assault or sexual abuse of a minor to the list

(5) counsel for the child;

(6) the parents or

(7) court personnel essential for the taking of the testi-

AS 12.45.047 added by sec. 1 of this Act has the effect of

changing Rule 804, Alaska Rules of Evidence by adding the videotaped evidence

of exceptions to the hearsay rule.

tl-,

legal

guardians of the child;

HB 576

and
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HB 5.73 Tampering with a witness - making this a Class C Felony

We support this bill as in crimes such as domestic violence and sexual assault
the only witness 1is the victim, it is not uncommon to have an assailant
threaten or actually assault the victim again in order to have them

revoke their testimony.

HB .578 Release on bail after certain crimes * '

- - - - - -v&Hpsf®
We support this bill as many times victims are reluctant to press charges
for fear of retaliation in the time before sentencing or pending appeal.
Experience attests to the fact that the victims are iIn extreme danger, and
the crime committed again, before they appear for trial.

HB 576 Regards the videotaping or the exclusion of the public during
- testimony of young victims of sexual assault or abuse.

We firmly support this bill for the fact that young victims are often trauma-
tized by public testimony.

We would like to suggest than this bill be amended to include all victims
of sexual assault.

In addition to this we would ask that crimes of this nature be given first
proirity on the court calendar.

We have found that both public testimony as well as long, protracted trials
traumatize not only the victim under 16, but all victims of sexual assault
and/or abuse.



P.O. BOX 46 KOTZEBUE POLICE DEPART!. -
KOTZEBUE, ALASKA 99752 907-442-SiasSl

September 22, 1981

Representative Ramona L, Barnes, Chairman
House Judiciary Committee

P.0. Box 3382

Anchorage, Alaska 99510 n

Dear Representative Barnes:

*
I regret | cannot attend personally but would like to
present my written comments to the House Judiciary
Committee. -.

I would like to lend my support to all but one of the
proposals. I would especially give my highest
recommendation to the Governors Drug Bill, House Bill
#180, It is badly needed.

My one reservation 1is in regard to House Bill # 572
on Domestic Violence.

Most often the Police Officer ansvé&ring domestic dispute
calls 1is acting as an arbitrator and/or mediator.

Injecting the Officer further into the dispute by requiring
the Officer to assist one party or the other wilJL remove
their "impartial” stature and make their job harder in

the future as the Officer will be viewed as an adversary

by the othelL party involved.

The Court must be presented the documents before .service

and 1 feel the court is the proper place for assistance
to be rendered the party seeking injunctive relief.

DONALD E. BUEHLER
Chief of Police

cc: AS Revisions file
Sgt Jones
Sgt Wallace

DEB/dew

*GATEWAY TO NORTHWEST ALASKA"
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Edward Leslie STORES, Appellant,
V.
STATE of Alaska, Appellee.
No. 3595.

Supreme Court of Alaska.

Dec. 19, 1980.

Defendant was convicted in the Superi-
or Court, Third Judicial District, C. J. Oc-
chipinti, J., of rape, and he appealed. The
Supreme Court, Connor, J., held that: ()
conduct of prosecutor, who was aware of
missing witness *plans to depart for Hawaii
prior to trial and also of her willingness to
appear at trial as subpoenaed, in failing to
subpoena witness precluded a finding that
diligence was exercised; thus, witness *vi-
deotaped deposition was inadmissible at
rape trial under applicable criminal rule,
and (2) improper admission of videotaped
deposition testimony of victim"s family doc-
tor, which was highly corroborative of vic-
tim3 testimony, constituted reversible er-
ror.

Reversed.
Matthews, J., filed dissenting opinion.

1. Criminal Law *=419(5)

Under federal standard, out-of-court
statements may be used at trial upon show-
ing that the client is unavailable and that
the statements bear adequate indicia of re-
lisbility. U.S.C.A.Const. Amend. 6.

2. Witnesses «=>6

Witness, who presumably went to Ha-
waii on a vacation, was not beyond jurisdic-
tion of court to compel her appearance at
rape trial. AS 12.50.010 to 12.50.080.

3. Criminal Law *=627.2

Showing required to establish unavaila-
bility of a wi".ness for purpose of rule gov-
erning use of deposition at trial parallels
the showing required under federal consti-
tutional law. Runs of Criminal Procedure,
Rule 15(d); U.S.C.A.Const. Amend. 6.

4. Criminal Law *=1134(3)

Determination of whether witness is
unavailable for purposes of rule governing
admission of deposition at criminal trial
must be made independently by reviewing
court. Rules of Criminal Procedure, Rule
15.

5. Criminal Law *=627.2

Requirement of good-faith, diligent ef-
forts to secure presence of a witness before
preliminary hearing testimony may be in-
troduced against an accused in a criminal
trial applies with equal force to use of a
deposition taken prior to trial. Rules of
Criminal Procedure, Rule 15.

6. Criminal Law *=>627.2

Conduct of prosecutor, who was aware
of missing witness *plans to depart for Ha-
waii prior to trial and also of her willing-
ness to appear at trial if subpoenaed, in
failing to subpoena witness precluded a
finding that diligence was exercised.; thus,
witness videotaped deposition was inadmis-
sible at rape trial under applicable criminal
rule. Rules of Criminal Procedure, Rule 15.

7. Criminal Law c=1169.2(2)

Reviewing court must examine eviden-
tiary error to determine whether jury was
substantially influenced or swayed in its
verdict by introduction of improperly ad-
mitted evidence in the context of entire
trial record; if properly admitted evidence
is merely cumulative, and state3 case is
otherwise very strong, error may be deemed
harmless, even if of constitutional dimen-
sion but where disputed evidence appreci-
ably affects jury"s verdict, error requires
reversal.

8. Criminal Law *=627.2, 1166(1)

Improper admission of videotaped dep-
osition testimony of victim3 family doctor,
which was highly corroborative of .victim3
testimony in rape trial, constituted reversi-
ble error. Rules of Criminal Procedure,
Rule 15.

Christine Schleuss, Asst. Public Defender,
John M. Murtngh, Asst. Public Defender,
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STORES v. STATE
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Cite as, Alaska, 625 P.2d 820

and Brian Shortell. Public Defender, An-
chorage, for appellant.

John Scukanec, Asst. Dist. Atty., Joseph
D. Balfe, DisL. Ally., Anchorage; and Av-
rur|1|1 M. Gross, Atty. Gen., Juneau, for ap-
pellee.

Before RABINOWITZ, C. J., CONNOR
and MATTHEWS, JJ., and DIMOND. Sen-
lor Justice.

OPINION
CONNOR, Justice.

_ This appeal requires us to decide whether
it was proper to admit into evidence the
videotaped deposition of a key prosecution
witness who was out of thestate at the

time of trial.

In March, 1977 Edward Stores was
charged with one count of rape* The
state’s case consisted primarily of the testi-
mony of three witnesses. The prosecutrix,
a high school student, testified that the
defendant, a stranger, approached her in
the school parking lot andasked for a lift to
his home because he had been injured in a
fight. He clnimed that his lip had been
Sﬁh'[. When they arrived at his residence,
she agireed to accompany him inside to ex-
plain o his mother the circumstances of his
return home in the _earl% afternoon. Stores
asked her to wait in the living room, and
when he returned he put his ‘arm around
her neck and forced her into the back bed-
room. He ordered her, at knifepoint, to
undress, and then raped her. The act of
sexual intercourse was ver¥ brief. The two
got dressed, left the house together, and she
?ave the defendant a ride to another loca-
lon. The defendant asked her for a date
but she declined. The victim then returned
to school, knocked on a classroom door, and
told the teacher she needed to see her
friend who was in the class. Since the
victim was cr?/lng, the teacher excused the
friend from clnss.  The victim then related
the foregoing story. The friend informed

Former AS 11.1S.120 provides:

"A person who ?I) has carnal knowledge of a
female person, forcibly and against her will
... Is guilty of rape."

the victim's mother, who arranged for an
immediate gynecological examination for
her daughter. The victim's parents also
telephoned nnltA0

This version of events was disputed by
another prosecution witness, Mrs. Hu%hes,
the defendant’s cousin and |eFaI quardian.
Mrs. Hughes testified on direct examination
that the defendant informed her that the
alleged victim had consented to the sexual
act, but that afterwards she became an%ry
with the defendant when he refused her
demand for oral sex bee use of his lip inju-
ry. Stores and the young woman argued,
and Stores had to force her to leave by
brandishing a knife. She threatened that
she would “get even with him” for his fail-
ure to accommodate her.

On the critical issue of consent, a key
Prosecutlon witness was Dr. Sydnam, a
amily practitioner, whose testimony was
presented -0the jury on videotape, over the
objection of the defénse. On the videotape.
Dr. Sydnam testified on direct e/amination
that 0:* performed a Pelwc examination of
the victim shortly after the alleged rapt
and observed redness and contusion of the
vulva, which was tender, -nd a copious
amount of sperm within the vagina, signify-
ing that intercourse had occlrred within
several hour? of the examination. The
bruises on the outer walls of the vagina
were not, she testified, customarily associat-
ed with intercourse between willing part-
ners, but were consistent with forcible in-
tercourse. In addition, she related that the
alleged victim "is ordinarily ... very self-
assured, calm,” but that on the day of this
examination, "she was very, very differ-
ent.... She was not composed and she
was not calm, nng—and she was visibly
upset, and as | described before, crying
and—and distraught."

~On cross-examination, Dr. Sydnam testi-
fied that consensual intercourse could pro-
duce the same symptoms “[ojnly if there's

The new Criminal Code, effective January" I.
1980, reclassifies rape In AS U.41.410-.440.

saossasw
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something the matter with the (indiscemi-
ble) of the people involved, I think." On
re-direct, she repeated that "it"s extremely
unlikely [that a consenting female could
sustain these injuries during intercourse]
unless its extremely prolonged and brutai
intercourse, and by extremely prolonged, |
mean over a matter of, you know, hours.””

The defense rested after the conclusion of
the state"s case. Stores was convicted by
the jury and he was sentenced to seven
years Timprisonment.1

On appeal, the defendant contends that it
was reversible error to admit Dr. Sydnam 3
videotaped deposition at trial. We must
examine this claim of error in the context
of the particular factors in this case.

On May 3, 1977, six days before the com-
mencement of trial, the state informed the
court that Dr. Sydnam, its key witness,
would be out of the state and unavailable to
testify at the trial. The prosecutor moved
for on order to take her deposition. He
gave the following grounds as ""good cause"
for ordering the deposition:

“t have reviewed the police report in
connection with Dr. Sydnam & examina-

tion of the alleged victim, ..|§ ml

Sydnam basically would testi

Dr.
that the

victim did sustain some injury to the
vaginal area of her body. ...

sis added).

Since it was evident to the defendant
that the purpose of the deposition was to
preserve Dr. Sydnam 3 testimony, he object-
ed, not to the taking of the deposition, but
to its anticipated use at trial, as a violation
of the defendant3 right of confrontation
and Alaska Rule of Criminal Procedure 15.
The defense suggestion of a continuance

2. Former AS 1115130() author* ed o sen-
tence of one to twenty years upon conviction
for forcible rage of an unrelated female over
the age of 16 by a person over the age of 19

was opposed by the state and denied by the
court. The court granted the state 3 motion
and on May 5, 1977, Dr. Sydnam 3 deposi-
tion was recorded on videotape.

Defendant and his counsel were present.
In response to preliminary guestioning by
the prosecutor, the witness testified that
she had long-standing vacation plans to
spend in excess of two weeks in Hawaii,
that she would leave the state of Alaska
"next Tuesday evening or "Wednesday
morning," that she had made arrangements
to share a condominium with three other
persons, who, if she cancelled her trip,
would be financially obligated to pay her
pro-rata share of the rental fee. The wit-
ness was asked and she answered:

"Q. Okay. All right. Assuming that
you were to be subpoenaed to re-
main here in Anchorage say, next
Tuesday or next Wednesday, | take
it that you would abide by that sub-
poena and remain here and frus-
trate your plans, is that correct?

A. I suppose so."

At trial, the defendant renewed hisobjec-
tions to the use of the videotape. The
objections were overruled and the tape was
played for the jury.*

On appeal, the defendant maintains that
the admission of the pre-trial deposition
under these circumstances violated both his
confrontation rights guaranteed by the
sixth amendment and Alaska Rule of Crimi-
nal Procedure 15. The state, on the other
hand, argues that since the witness was not
present at the trial and “presumably" be-
yond the jurisdiction of the court, it was
proper to admit her pre-recorded testimony
as substantive evidence. The state also
maintains that the defendant 3 cross-exami-
nation of the witness at the time of the
deposition satisfies his sixth amendment
rights.

We note that the United States Supreme
Court has never expressly authorized the

3. The videotape was played on a 21-Inch televi-
sion screen. In black and white, with a synchro-
nized audio portion played on a taPe recorder
Testimony was given from the witness stand
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LTeVof an absent Witness’ deposition jn I|eF

Iva voce testimony In a criminal tria
tho hl'[?t “ﬂwe)d the u¥e I Narrow
ttzlrrgu ances, of testlmony rom a pnor

S1V, 04
A G omarass! R0, (RS 200
3§7V Unit .

5 U.S.
3? LE d4 9;1899)) or testlmony ?rom
apre|m|na eanngie g, Ohig V.

0 S.Ct 2531
Rl

s Califomia V Green

3

Ed.2d" 489

1970)... From the very %rst the Court has
recognized that

e(':'(fﬂhe ana object of the [Confronta-
t|on CauseJ V wast prevent deposi-
or e tt)arte affidavits ein
%(lnst he pnsoner In lieu of per-
amination and cross exami (a jon

t e WIthess, |n which the accuse

ortunlg ton of testing the
recol t|on d3| econsnenceo

the witness, but of ompeIImg him to

4. 1t has been suggested that the reason for
adoption of the Confrontation Clause as a bul-
wark aﬁalnst the use of letters and other
second-Nand accounts by the prosecution when
the actual accusing witnesses were in fact
available was the “practice at common law
whereby "the proof was usually %nven by read-
ing depositions, letters and the Tike; and this
occasioned frequent demands by the prisoner
to hove his accusers, I. e, the wnnesses against
him, brought before him face to face.” 1J.
Stephen, A History of the Cnmlneh Law of
anland 326 (1883). See Baker d t to Con-
rontatign, the Hearsaz Rules ang Due Procmm

. ess—a Proposal for Determining W en Hear-
say May Be Used In Criminal T als, GConnh
RF 5 532n|C$]17 rahnm, TRl

Confrontation end the Hearsay Ru Ir
Walter Raleigh Loses Another Ong. SCrth
Bull. 69, (1972);. Graham, The RI? t of
Confrontat|on nnd Rules of Evidence: S| Wal-

ter Raleigh |des a|n %Ala ka Lf] SJan

1971?% rah am ﬂ]t o Con ront fion

and Rules of Evid ence e Return of the Por-

tuguese Gentleman, 9 Alaska L.J. 3 (May 1971).

5. History s(gports this Interpretatlon See
State v. McO'Dlenls, 24 Mo, 402 421 (1857)
$Ryland 1) ("There are many thmt};s aside
rom the literal Import of the words uttered by
the witness while testn‘yln% on which the value
of his evidence depends. These It is impossible
to transfer to paper. Taken In the aggregate,
they constitute o vast moral power in éliciting
the truth, oil of which Is lost when the exam-
nation is had out of court and the mere words
of the witnesses are reproduced in the form of

stand face to face with the jury in order
that they may look upon him, and judge’
by his demednor on the stand and the
manner in which he gives his testlmony
whether e is worthy ‘of belief."

Mattox 156 U.S. at 242-43,15 S.Ct at 339,
LEd, at 411 While a definitive hlster[y
of the S|xth amendment remains to he wi
lend we a opt the observation of Justlce
Harlan that "[flrom the scant information
available it may. tentatively, be. concluded
that the Confrontation Clause was meant to
constitutionalize a barrier agamst flagrant
abuses, trials by anonymou accusers and
absentee WItNesSeS."  California v. Qneen
399 U.S. 149 179,90 S.Ct 1980, 1948 26
|r'|rlt-:g 2d 489 509 (1970) (Harlan J concur-

We think that one of the purposes which
the Confrontation Clause serves is to relieve
prosecutors of the temptation to use pre-re-

corded testimony instead of live witnesses.*

deposition.”). See Lord Strafford's plea In his
November, “1680, Impeachment: “I beg your
lordships that he [the witness Dugdale) may
look me In the face, and %lve his evidence, as

he law is.,,. | desire the letter of the Iaw
wh|ch sas mt( nccurer shall come face to
face.” 7Howell's State Trials 1203 1341 (Cob-

bettsed 1810). See also the trial of Sir W alter
Raleigh for treason In 1608, where the follow -
ing repartee took place between the accused
and the court after the Crown Introduce*) the
statement of Lord Cobham, Raleigh's principal
accuser, who was absent from the trial:

"The proof of the Common Law Is hy wit-
ness and Jury:; let Cobham he here, let him
speak it. Cal my accuser before my face,
and | have done
Raleigh's demand for confrontation was an-

swered by Justice Warburton;

".marvel, Sir Waller, that you being of
such exPenence and wit should ‘stand on thls
point; for so many hor?" stealers m 5(]
ca?e If they may not be condemned wit out
witnesses.

2 Howell's State Trials 15-16, 18 (1816).

6. One commentator has expressed concern that
liberal use of hearsay “may Induce prosecutori-
al negligence In securing witnesses....  Such
practices undermine any system of criminal
Justice that presumes Innocence and Insists
that the process of rebutting the presumption
be absoluteIK above reproach.” Note, Confron-
tation and the Hearsay Rule, 75 Yale L J. 1434
1438-39(1966).
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Thus, we are m_agreement with Professor
Westen's conclusior. that
"the confrontation clause is not merely a
constitytional rule governinglthe attend-
ance of W|tne3{e3' It also.embodies con-
stitutional controls On tlie manner_ by
which the statu presents Its case against
the accused... _
This broader notion of confrontation
not only IS consistent with the Court’s
Ian%uage, but serves an important proce-
dural purpose, It requires the state,
Wherever gossmle, to present its evidence
against the accused In'wnat Is traditional-
Iy consicered. the most reliable form, that
%1; tdelrgr% testimony in operv court” (foot-

A Rev. 567, 518
(1978)7

[1] There are, however, certain jnstanc-
es Where the interests embodied in the Con-
frontation Clause give way to a competin

Interest, namely, the state’s “strong, Int
In 4Hs

ye law enforcement ...0"

. al 48 US. 56, 100 SCt. 2531,
65 L.Ed.2d 597, 607 (19802. Thus, under the
federal standard, out-of-court Statements
may be used at trial if a fwo-tier test Is
met.  First the Confrontation Clause re-
quires a showmg that the declnrant is una-
vallable, Second, the statements are admis
sible only if they benr adequate “indicia of

7. In his article, Professor Westen proposes the
following rule to limit the state's discretion in
presenting evidence against the accused

"Before it may uce a witness’ out-cf-court
statements against the accused at trial, the
state has an obligation to make a 'good faith
effort* to produce the witness In ;t)erson and.
having produced the witness, to r¥ to elicit
his evidence In the form of direct estimony
under oath and in_the presence of the Jury."
QL Harv.L.Rev. at 579,

8 Ctrlmmal Rule 15(@) provides In pertinent
part:

"When Taken. Upon ordey of the court for
good cause shown, the testimony of a pro-
Spective witness may be taken by cither par-
}]y for d'jeovery upon notice and after the

eﬁos,mg party ‘has disclosed oil statements,

ibits, and witness lists required by Rule

L

ex
1
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reliability,” 448 U.S, at 66, 100
SCt at"2539, 65 LEd2d at 608. Often,
v_vher(? the evidence falls within an estah-
lished heargay exception, reliability can be
inferred. I In other cases, the evidence
must be excluded, “absent a showing of
|ﬁrt|cular guarantees of trustworthinéss,

We need not reach, however, the const-
tutional issue presented, since Alaska Kule
f Criminal Procgdure 15 serves a purgose
similar to that of the Confrontation Clause
with"regard to the use ofdepositions in
criminal™cases. - Each conditions the use of
such out-of-court testimony upon an Initial
mowmg f unavailapility. The rule, per-
mits the geposjtion 0f a prospective Witness
to be taken for discovery purposes upon
order of the court for good cause shown,*
But the use at trial of adepositign is condi-
tioned upon cither the stipulation of the
parties, or the _unavallabth of the wit-
ness* Under Criminal Rule 15(¢) a witness
IS unavailable when he Is. _

"il) Exempted by ruling of the judge
on the grou_nd of pnw!ege from testify-
Ing concerning the' subject matter of His
statement. or _ _

(22 Persistent jn refusing to testify de-
spite an order of the judge to do so; or

(3?] Unable lo be present or to testify
nt_the hearing because of death or then
existing physical or mental illness or in-
firmity; or

This differs from the analogous Federal Rule of
Criminal Procedure 15 which authorizes the
use of depositions not for discovery purposes,
but onI%to reserve evidence. U. S. V. Steffes,
B FRD. 24 (DMont1964), and from Alaska
Rule of Civil Procedure 27(a) which permits the
taking of depositions for the purpose of perpet-
uating testimony, The defendant has not
raised the use of the deposition to preserve
evidence as a ground of appeal.

9. Criminal Rule 15(). This rule also permits
the use of a deposition at trial for Impeachment

urposes.  Compare Alaska Rule of Civil Pro-

p as !
cedure,32(a)§3) authorizing use at trial of a
deﬁosmon or "exceptional circumstance*
[which] make It drsirable, in the interest of
justice ‘and with due regard to the importance
of presenting the test|mon¥] of witnesses orally
in ogen court, to allow tne deposition to be
used....
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43 Absent from the hearing and be-
ond the e{urlsd|ct|o ﬂf the court to %o \-

appedrance and the proponent of (s
tatement has exercised reasonable dil-
gence but has been unable to procure his
attendance.” 1

Two days prior to trial, the court attache
was assigned to the search. His inquiries
disclosed” the  possibility that the witness
had enlisted in the Arm¥, but he did not
follow up on his request Tor verification of
this fact On the day of trial, the prosecu-

learned that the witness had

2] The question is thys narrowed to an tor’s secreta
IHM OI un Valfa%rl]l ,#wat S, _wﬁetﬁer in fact enlis%d in the Army approximately

the state, the rQEonen of the Wifness In
Eh|s case, "ex [m ed reasonable diligenc
ut [was| unable to procre. her] atfend-
ance” at wiar. Alaska R CrimP. 15(e)(4).

IN Fresneda V. State, é83 P2(1 1011 gA' S-
ka 1971), we ador_?sse ourselves to the
standard of dHe diligence™ which myst be
exercised hy the proponent of a ¥V|tness
statement ?SEC%J e the Jar sence of a Wwit-

| before It seeks to introduce

ness at H
former test|mo?y of that witness

In
Fresneda, ONE 0f the state's witnesses who
Foie a0 e firs il Wi et
%he rorjal. The, state made n? sincere ef-
ort to o%atetlsvw ess untl ﬁev dFS
Pnor to the retrial when a check o \%l
ecords in June%lé_an Anc o_rélge, fre
the witness was believed to reside, revealed
no trace of him.

10. 1t Is significant to note that the 1975 Com.
mlttce Notes to the Federal Rule of Criminal
Procedure 15 from which the Alaska Rule is
derived, specifically state: “The committee
does not want to encourage the use of deposi-
tions at trial, espeuall}/. In view of the Impor-
tance of having live testimony from the witness
on the witness stand." Moore's Federal
Practice 115.01(3], at 15-10 (Rev. ed. 1978).

11 We think It is clear that the witnes; was not
beyond the jurisdiction of the court to compel
apEearnnce. . .

or witnesses not In prison, the Uniform Act
to Secure the Attendance of Witnesses from
Without a State In Criminal Proceedings pro-
vides a means by which prosecutm? authorities
from one state can obtain an order from a court
In the state where the witness is found, direct-
ing the witness to appear In court In the first
state to testify. The state seekm;};, his appear-
ance must pay the witness a specified sum as a
travel allowance and compensation for his
time. AS 1250010-.080.

12 We reversed the first conviction In Fresneda
v. State, 458 P.2d 134 (Alaska 1969

13 Fresneda modified our holding in McBride v.
State. 3C8 P.2d 925 927 (Alaska 1962? that
"(Ilhe question of diligence or lack of it on

the part of the slate in attempting to find the

seven months earlier, and had, been sent t0
Fort Lewis, Washmgton, for eight weeks of
basic training. Her source of ‘Information
a major in the Army National Guard, had
no actual knovvledge of the witness' loca-
tion, but suggested that he might pe In
Vietnam. The trial court apparentl)</_as-
sumed that the witness was in fact in Viet-
nam and admitted the former testimony.

[3]  We held this rulinglto be error on
the part of the trial court, id. at 1018;13 we
found that the prosecution’s efforts to lo-
cate the witnessX did_ not measure up to
the standards of due diligence recently an-
nounced by the United™ States S%preme

0 US. 719, 88

IN Barber v. Page, 39

Court e
$Ct 131820 LEd2d 755 (1968).5 We how

witness is in the first instance a question of
fact for the trial judge to decide, and we shall
reverse his decision only If there has been a
clear abuse of discretion."

14 Wec noted th |

“United Slates Army Reg. 27-45 provides a

method for obtaining the return of Army per-

sonnel to testify in Civil and criminal cases."
4e3 P.2d at 1018'n.26.

15 Barber reversed an Oklahoma conviction
which rested In part on the state's use at trial
of a transcript ot the preliminary hearing testi-
mony of a witness who at the time of trial was
Incarcerated In a federal prison in Texas. The
state made no attempt fo subpoena the wit-
ness, claiming instead that use of the former
testlmpng was prqur where a witness was
unavailable to testity merely because he was
outside the jurisdiction, If the defendant had
been afforded his right of crss-examination at
the lime the testimony was given. (The Court
assumed the defendant walved his right to
Cross-examine at the rellmlnar?i hearing. 390
U.S. at 72288 S.Ct. at 1320,20 L.Ed.2d at 259).
The United States Supreme Court found this
contention to be constitutionally untenable:

“We start with the fact that the State made
absolutely no effort to obtain the presence of
Woods af trial other than to ascertain that he
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reiterate our position that the showing re- there. They never located the witness, and
quired under Criminal Rule 15(e) to eStab- the trial court admitted into evidence her

lish unavailability parallels the showing re-
quired uncer fe ethlfl const|tut|ona? Iavx%.J

4

thL ]declsm_n IN Roberts aNd Barber, t
determination of whether the witness was
unavailable must be made independently b

the reviewing court Green V. state,” 5

P.2d 14, 16-17 (Alaska 1978). In creen, @
Witness subpoenaed by the district attorney
failed to appear at trial. Even though the
district at _orneg had advance knovvled(rle
that the witness might not show up at til-
al*8 he took no action to Secure her pres-
ence until the initial trial date.l7 A bench
warrant was issued and state troopers, Wwho
had learned of the witness’ move to Califor-
nia, checked with authorities In two cities

was in a federal prison outside Oklahoma. It
must be acknowledged that various courts
and commentators have heretofore assumed
that the mere absence of a witness from the
jurisdiction was sufficient ground for dis-
pensing with confrontation on the theory that
it is impossible to compel_ his attendance,
because the process of the trial Court is of no
force without the Jurisdiction, and the party
desiring his testimony Is therefore helpless:’
5 Wfgmore, Evidence § 1404 (3d ed. 1940).

Whatever may have been the accuracy of
that theory at one time, it is clear that at the
Present time Increased cooperation between
he States themselves and between the States
and the Federal Government has largely de-
prived it of any continuing validity in the
criminal law B

In this case the state authorities made no
effort to nvnll themselves of either of the
above alternative means of seeking to secure
Woods" presence at petitioner's trial.... In
short, a witness is not 'unavailable' for pur-
Poses of the foregoing exception to the con-
rontation requirement unless the P{osecuto-
rial authorities have made a good-faith effort
to obtain his presence at trial. The State
made no such effort here, and, so far as this
record reveals, the sole reason why Woods
was not present to testify' in person was
because the State did not attempt to seek his
presence. The right of confrontation may
not be dispensed with so lightly." (footnotes

omitted).
390 U S. at 723-24, 83 S.Ct. at 1321 20 L.Ed.2d
at 259-60. L

Subseqsuentl _in Ohio v, Roberts, 448 U.S.
56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980), the
Court allowed the use of a preliminary hearing

=
D

_In light of the constitutional basis of

preliminary hearing testimony’.  We re-
versed on“the ground that the trial coart
had erroneously concluded that the state’s
efforts to locate the mlssm% Witness were
adequate. We concluded that the state’s
failure to check with the witness’ last
known employer or the post office for a
forwarding address demonstrated lack of
due diligence,18 which precluded the use at
trial of the witness' preliminary hearing
testimony.

[5]  The requirement of good-faith, dili-
gent efforts to secure the presence of the
Witness hefore preliminary hearing testimo-
ny may be introduced against an dccused in
a criminal trial applies with equal force to

transcript in a criminal trial. Unlike the facts
of Barber, in Roberts the state made a suffi-
cient good-faith effort to locate the witness so
as to enable the court to_reasonably conclude
she was unavailable. In Roberts, five separate
subpoenas for the witness were issued for four
different trial dates; each was served at the
home of the witness' parents, her last known
address. The state contacted the parents four
months before trial In an effort to locate the
witness. Her parents did not know her where-
abouts, nor did they know how to locate her.
ld. at 75, 100 SCI ‘at 2543, 65 L.Ed.2d at 613,
In fact, no one in the witness' family had been
able to locate the witness in over a year. Id. at
75100 S.Ct. at 2544.65LEd2d at 614

16. The witness had informed the process server
that she might be leaving the state and he in
turn conveyed this information to the district
attorney. 579 P.2d at 17,

17. The trial was staYle,d for four,monthsgpend-
qu%ecﬁlon on a petition for review. 579 Pl
at” 17n4.

18 In Fresneda, 43 P.2d 1017, we relied upon
the foIIowm% langua e, which we cited with
approval in Green, 579 P24 at 18

"The word ‘diligence" connotes persevering
a%pllcanon, untiring efforts in good earnest.

There must be evidence of a substantial char-

acter to support the conclusion of due dili-

gence. (What is required is) a thorough,

Pamst_akmg and systematic attempt to locate
he,wnnessTs."

”°t'n§ Pgeé)é)ev. Redston. 139Cal.App.2d <85,
P.2d 830. 886(1956).
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the use of a deposition taken prior to trial.19 willingness to appear at trial if subpoenaed.

As we said in Fresneda,

"While we recognize that there is a
difference between testimony elicited at
preliminary hearings and testimony intro-
duced at iriai in terms of completeness
and depth of cross-examination, we find
that this difference should not be the
basis for the requirement of a different

standard of due diligence in each case.””

483 P.2d at 1017 n.25.

[6] Applying the standards of due dili-

gence developed in Fresneda and Green to
the instant ease, we find that the state
failed to make any effort to secure the
presence of Dr. Sydnam at trial even
though it had advance knowledge not only
of her plans to depart, but also of her

19, There is, however, a distinction between for-
mer trial testimony and a deposition taken pri-
or to trial: . N

"First, at the time a deposition of a prose-
cution witness is taken the defense may not
be prepared adequately to cross-examine,
while prior tria| testimony is used only at a
time when the defendant is presum,ablﬁ ready
for trial. The second difference is that the
testimony of a witness at a prior trial has

been subjected at least once to the crucible of

In-court scrutiny by Jud?e and jury. This is.

perhaPs, another way o sayln? that testimo-

ny In the solemn, Impressive aimosphere of a

... courtroom, before the eyes of a keen

jud%e and an observant Jury, may be given

with a little more care, deliberation and accu-
racy on the part of the witness than it might
be %lven JotherWIsek” (footnotes omitted).

United States v. Singleton, 460 F.2d 1148,

(2d Cir, 197) (Oakes. J., dissenting), cert, de-

nied, 410 U.S. 984 93 S.Ct. 1506 36 L.Ed.2d

180 (1973).

20. We reject the state's claim In this case that
its failure to subpoena the witness was "rea-
sonable." First, as we said in Fresneda, "we
find it inapp-opriate to encourage any but the
best efforts to [secure the presence of]ywnness-
es In view of the qualitative differences be-
tween live and recorded testimony." 483 P.2d
nt 1018 n.24. Second thg case upon which the
state relies, State V. Reid, 559 P.2d 136 (Ariz.
1976), is distinguishable on the facts.

In that case, prior to Reid's trial for murder,
armed robbery, bur(t;llary and theft of a motor
vehicle, the prosecution” moved for an order to
videotape the testimony of the coroner’s pa-
thologist who Planned to be out of the country
for extended travel during the dates set for
trial. The motion was granted and the video-
taped deposition was used at trial. The Arizj-

The sole purpose of taking the deposition
was to create former testimony to be used
in lieu of live testimony. We will not sanc-
tion such an evasion of the constitutionally
based preference for live testimony in open
court which is embodied In Criminal Ruie
15. The conduct of the state in failing to
subpoena the witness precludes a finding
that due diligence was exercised.16 JThe
deposition was Inadmissible under Criminal
Rifle 15. =

The state asks us to relax the specific

requirements of Criminal Rule 15{e), and
the preference for in personam testimony
embodied in former Criminal Rule 26,11 in
accordance with the provision of Criminal
Rule 53® "to facilitate business and ad-

na Supreme Court upheld the use of the deposi-
tion in lieu of viva voce evidence because the
deposition was "used for a purely foundational

matter." , , ,
~ “Although Dr. Hirsch did testify concern-
!n? the angle of the bullets, lea mt{; to the
inference that the victim was shot in the

back, his testimony herein was concerned
primarily will) the cause and time of death
which festimony was not seriously ques-
tioned but which was a necessary foundation
to the establishment of the crime."

ld. at 148 ,

‘The Arizona court took pains to note that a
different result m|%ht be warranted if the testi-
mony sought to be had by deposition were
"crucial," "Id. at 149 Dr. Sydnam’s testimony
goes far beyond merely foundational matters.

Nor does Ohio v. Raberts, 448 U.S. 56, 100
S.Ct. 2531, 65 L.Ed.2d 597 ;1980), compel a
different result. Unlike the facts in Roberts,
here. Dr._ Sydnam's whereabouts were fully
known. The only "unavailability," if any, was
temporary. The state had Ije ability to,comﬁel
her attendance, but chose not to exercise that
power. Such conduct hardly constitutes due
diligence.

21 At the time of trial Criminal Rule 26(a) pro-

vided, in pertinent part:

"In ail trials the testimony of witnesses shall
be taken orally In open court, unless other-
wise provided bé/ statute or by these rules."
Criminal Rule 26 was rescinded effective Au-
gust I, 197 by Supreme Court Order 369

22. Criminal Rule 53 states:

"Relaxation of Rules. These rules are de-
signed to facilitate business and advance Jus-
tice. They may be relaxed or dispensed with
by the court In any case where It shall be
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vance justice.” Since the application of the
rule came before the trial court, it would
have been up to the trial judge to relax the
rules. In this instance, however, if the trial
court had indicated that the rules were
being relaxed, we wouid have to find such
ruling to be an abuse of discretion.

Whi le relaxation of the rules is not tanta-
mount to rewriting a rule, even ifwe felt
free to rewrite Criminal Rule 15,a we
would refuse to do so in this case. First,
the defendant is entitled to the benefit of
the procedural rights which this court has
conferred upon him. Second, trial by depo-
sition under these circumstances would not
advance justice.*4 We are sympathetic to
the inconveniences which may attend ad-
herence to the rules, but we are also mind-
ful that "the giving of testimony and the
attendance upon court ... are public duties
which every person within the jurisdiction
of the government is bound to perform
upon being properly summoned The
personal sacrifice involved is a part of the
necessary contribution of thfYig 'victjim

fare of the public." V.
% 250 U.S. 273, 281, 39 S.Ct. 468, 471,
63 L.Ed. 979, 982-83 (1919). If fear for the
safety of one $self and family is not a valid
excuse o court to

testify, m ﬂm% 367 U.S.

556, 81 S.Ct. 1720, 6 L.Ed.2d 1028 (1961),

manifest to the court that a strict adherence
to them will work injustice.”

23. We have declined to rewrite the Rules of
Criminal Procedure from the bench, noting that
expansion of the rules is appropriately accom-
plished br amendment upon recommendation
of the Rules Committee, the bench and the bar.
%%) anan v. State, 561 P.2d 1197,1209 (Alaska

Indeed, it_may aubvert Justice, as is,sTg est?
ed In Note, The C(lmlnal, Videotape Trial:™ Serl-
oun CONStitutional Questions, 55 Or.L.Rev. 567,
5/0-72 (1976). Both thf ,

Circuit Courta-OfAppeals have held that video-
taped pretrial depositions of witnesses may be
used in lieu of personal appearance before” the
Jury where the defendant’ was present with
counsel and given an opportunity to cross-ex-
amine and the prosecution has made a "(io,od
faith" effort to produce the witness at trial.
United States v. King, 532 F.2d 83 (9th Cir.
1976). cert, denied, 430 U.S. 966, 97 S.Ct. 1646,
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then disruption of vacation plans is surely
insufficient.

[71 The erroneous admission of the vi-
deotaped deposition must compel reversal
unless harmless. Although. evidentiary er-
ﬁ@a&ﬁe\r in some circumstances,

% 483 PJ2d 1011, 1018
(Alaska 1971), it is not so here. Reversal
based upon non-constitutional, evidentiary
error revolves around “What thequ n
have meant to the jury.”” (V
%45 622,630 (Alaska 1969). Un-
der the test, we must examine the
error to determine whether the jury was
substantially influenced or swayed in its
verdict by the introduction of the evidence
in the context of the entire trial record. If
improperly admitted evidence is merely
cunulative, and the state 3 case isotherwise
very strong, the error may be deemed
harmless eﬁlﬁdf\f%tional dimen-
sion, e. g, 515 P.2d 382,
384 (Alaska 1973); but where the disputed
evidence “appreciably affedjs] the juﬁé_
Wg:t rror requires reversal.
V. % 582 P.2d 623, 626 (Alaska
1978).

[8] Significant differences exist be-
tween testimony by videotape and testimo-
ny face-to-face with the joiy- Videotape
may affect the jurors ”impressions of the
witness "demeanor and credibility.** Such

52 L.Ed.2d 357 (1977) (videotaped depositions
of two_unindicted co-conspirators unavailable
to testify because they were incarcerated In
J?pan were admissible); United States v. Sin-
%_eton. 460 F.2d 1148 (2d Cir, 1972%, cert, Qe-
led, 410 U.S, 984, 93'S.Ct. 1506, 36 L.Ed.2d
180 (1973) (videotaped deposition of critically
ill prosecution witness admissible). However,
the Eighth Circuit has expressed some doubt
on the constitutionality of use of a videotaped
deposition at a criminal trla’. - United States v.
Benefield. 593 F.2d 815, 81 <8th Cir. 1970)

_As one commentator has ?omted out. there
is a potential for distortion of a Juror’s percep-
tion of a witness whose testimony Is presented
by videotape.

"Some courts tnd, legal commentators
have assumed that evidence recorded on vi-
deotape can simply be transported from
courtroom to television monitor with little or
no effect upon It. In reaBiy, however, the
camera unintentionally becomes the Juror's
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considerations are of particular importance
when the demeanor and credibility of the
witness are crucial to the state$case. We
cannot agree with the dissent that this "is
not a ca™e involving the testimony of a
crucial eyewitness, when ftmight be impor-
tant at trial to test the witness 3 powers of
observation, memory, or possible bias." To
the contrary, Dr. Sydnam was a crucial
eyewitness to the aftermath of the alleged
rape, who testified not only to the physical
condition of “the victim, but also to her
distraught emotional state. The doctor3
testimony that injuries to the victim& vagi-
nal areas were inconsistent with willing in-
tercourse, but consistent with forcible rape,
was the most compelling evidence offered
by the state on the issue of consent. In
addition, as the victim3 family doctor, there
was a possible basis for bias. Thus, there
were many aspects of Dr. Sydnam 3 testi-
mony as to which her "powers of observa-
tion, memory, or possible bias" were very
much at issue here. Given her testimony,
we conclude the jury was substantially in-
fluenced in its verdict by the introduction
of the videotaped deposition.

Moreover, there is a further distinction
between trial testimony and videotaped tes-
timony taken prior to trial which may have
significance here. With videotape, the wit-
ness cannot be cross-examined in the con-
text of other evidence and testimony which
has been presented at trial. Store $ counsel
may have taken a different approach to the
cross-examination of Dr. Sydnam had her
testimony been taken as part of the prose-
cution®s entire case. If the doctor had been
available at trial, the defense would have
had the opportunity to explore nny disiruv
ancies between the testimony of various
witnesses and to recall the doctor to clarify

eyes, necessarily selecting and commenting
upon what™ seen.... '

_Evidenge distortion is most serious when
videotaping a witness because the picture
conveyed ma% Influence a juror's. feelln%s
about'guilt orbelievabillty. ., VariationsIn
lens or angle, may result in failure to convey
subtle nuances. Including changes in witness
demeanor such as a nervous twitch or palmgi
and blushing in resRonse to an Importan
question, nil'of which are potenhallg impor-
tant to Jury decision making. Whether testl;

any medical questions that might have aris-
en during the course of the trial.

The use of videotape, in the trial process
is relatively new. Its real impact remains
undetermined. This is not to say that a
videotaped deposition should never be used
at trial; in fact, it may provide tire most

reliable®and accurate™ means”df preserving »

testimony when the witness: is truly cna-*
vailable for,,trial It is quite-a.different
matter, however, to conclude that the erro-
neous admission of a videotaped deposition
of a crucial witness, who was available to
testify at trial, had no effect on the out-
come of the trial.

We have not hesitated to reverse where
an error flows from prosecutorial violation
of the Rules of Criminal Procedure.
vens v. State, 5112 P.2d 621 (Alaska 1978).
In view of the requirements of Love and
the concomitant substantial effect that the
oejKJsition must have had on the jury$ ver-
dict, reversal is required.

We find the other contentions advanced
by the defendant on appeal to be without
merit.

REVERSED.

BOOCHEVEF: and BURKE, JJ., not par-
ticipating.
MATTHEWS . Justice, dissenting.

I disagree with the majority 3 opinion
that the admission of Dr. Sydnam®a video-
taped deposition was not harmless error
beyond a reasonable doubt.

The question is not simply whether the
state might have obtained a conviction
without Dr. Sydnam3 testimony. It ap-
pears plain that had the state or the trial

n>ony s taped Inblack and white or in more-
expensive color may also be of aritical impor-
tance. “
Furthermore, the camera itelf is selective
of what It relate* to the viewer. Transmis-
sion of valuable first impressions may be
inpossible, and off-camera evidence isneces-
sarily excludgd-wirttrris™focus Ison another
pag-eMTiebody nr an. Jw*wHness." (foot-

T nbte anitted).

Note, SUPIA note 24, at 874-76. \

Ste—
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judge insisted, Dr. Sydnam would have ap-
peared incourt It isalso abundantly clear
that had Dr. Sydnam testified in court her
testimony would have been adnmissible.
IWAHREA] KT AebaMt RiwAviint e i bleseld
there was a significant difference between
the testimony as it was actually presented
to the jury on the videotape and as itmight
have been presented had Dr. Sydnam ap-
peared in person at Stores” trial.

The videotaped testimony was prepared
within less- than a week of trial. It was
clear to the defendant and his lawyer that
the purpose of the taping session was to
preserve the doctor®s testimony for use at
trial. Thus, this is not a case where the
defendant®s lawyer did not have adequate
time to prepare, or where the issue to be
proved or the quantum of proof needed was
different from that at trial. Such might be
the case if testimony from a preliminary
examination or a deposition believed to be
for discovery purposes were used.*

The defendant had the assistance of the
same lawyer at both the taping session and
at trial. A trial judge was present and
ruled on objections raised by both parties.
Defendant®s lawyer freely cross-examined
the witness.

A videotape records the demeanor of a
witness with even more faithfulness than a
sound recording. With regard to the latter,
we said in McBride v. State, 368 P.2d 925,
928-29 (Alaska 1962) (footnotes omitted),

1 "A preliminary hearing is ordinarily a much
les*, searching exploration into the merits of a
case than a trial, simply because Its function is
the more limited gne of dcterm'ning whether
Probable cause exjsts to hold the accused for
rial.” Barber v. Page, 390 U.S. 719 725 88
S.Ct. 1318 1323 20°L.Ed.2d 255. 260 (1968).

2. In State v, Reid, 559 P.2d 136 M9 (Ariz.
1976). cert, denied, 431 U.S. 921. 97 S.Ct. 2191
53 L.Ed.2d 234 (1977), the Arizona Supreme
Court allowed the testimoi.y of a coroner to he
videotaped prior to trial. The court noted;

We find no error In aIIowm% Dr. Hirsch to
testify bg videotape under the appropriate
safeguar s contained herein. In deciding as

we do, we wisn to emPhasue that our deci-
sion might be different were he an eyewit-

ness to”the events of the crime. Sich a

crucial witness should not be |I%|ht|P/ excused

from attendance at the trial Ttself. WIten
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cert, denied, 374 U.S. 811, 83 S.Ct. 1702,10
L.Ed.2d 1035 (1963):

The entire direct and cross-examination
were played back through a high fidelity
iuuu&peaker muuuieu uu uie courlrouin
wall. The jury was able to hear the
inflections of wvoice which are so often
important They were able to rote the
readiness and promptness of the witness3
answers or the reverse; the distinctness
of what he related or lack of it; the
directness or evasiveness of his answers;
the frankness or equivocation; the re-
sponsiveness or reluctance to answer
questions; the silences; the explanations;
the contradictions; and the apparent in-
telligence or lack of it These are vital
elements touching upon the witness"s ver-
acity which are available in this jurisdic-
tion to be noted and weighed by a jury
even when the witness is not present in
person. To a large extent, then, demean-
or evidence is available for a t. bsequent
jury; it isno longer wholly “€lusive and
incommunicable" as in the case of manual
reporting of former testimony.

Finally, Dr. Sydnam testified as an ex-
pert witness concerning the results of her
medical examination of the victim. This
was not a case involving the testimony of a
crucinl eyewitness to the events of the
crime, where itmight be important at trial
to test the witness"s powers of observation,
memory, or possible bias*

considering when to allow a witness to testi-
fy by videotape in a criminal trial, the trial
court must balance (he right of the defendant
to the right of confrontation and the need of
the trier of fact to the additional benefit of
having a Farﬁlcular witness testify In Person
at the trial with the extent of the need for the
witness to be away at the time of trial. The
treatment by the courts of witnesses has not
always resulted In willing and cooperative
testimony once witnesses have been com-
pelled to attend court. Because of his profes-
sional spemalltY, Dr. Hirsch, a pathologist,
might not be able to go on avacation without
dllsruptmﬁ or postponing trial dates. The
right of the defendant to confront the witness
against him can also accommodate the con-
venience of the witness without doing an
injustice.
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There is o_reason to doubt the truth or
accuracy of Dr, Sydnam's testimony, nor
does the defendant su oest her testimony
Wes in any way unreliable. The defendarit
has not suggested. that some profitable line
of cross -examination was left unexolored
Un er the crrcumstances admitting the vi-
eot%oe was harmless error. - Accordingly |

|d affirm the conviction.

J*\
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ALASKA STATE HOUSING
AUTHORITY, Appellant,

V.
WALSH & COMPANY, INC, Appellee.

WALSH & COMPANY, INC,
Cross-Appellant,

V.

ALASKA STATE HOUSING AUTHORI-
TY, Cross-Appellee.

Nos. 3679, 3680.
Supreme Court of Alaska.
Dec. 19, 1960.

Contractor brought suit a arnst State
Housin uthorrtg/ 0 recover Talance due
and added expenSes aIIe ed mcurred n
road construction pro c uperior
Court, Third Judicial District, Anch rage,
Peter J. Kalamarides, J,. rendered. ju g
ment from which the housin authorr

aled and the contractor Cross-app aIed
he Supreme Court, Connor, J, held that:
t') trial court’s determination that the con-
act was substantially. performed did not
result from a. misnllocstion of the burden of
Proof (2) trial court’s determination that
here was substantial performance by the
contractor was not clearly erroneous, partrc
ularly in view of evidence that the road was

substantially servrng its, Intend e urpose
and did not’require febuilding; (3) for defi-
clencies in the construction wor the trial

court utilized an imp-nyer measure of dam-
ages in merely awarding housing authority
the value of omitted road base” materials,

54) in regard to what gravel surface materi-
|'was required, an am ?urty existed in the
contract; (53 contract’s technical specifica-

tions 0lidl not unambiguously require, that
the road base materjal Used be mechanically
crushed and, therefore the contractor did
not act impro er%/ n attemptrn to |ncor

porate material at satisfied only the, re-

qurrements of Alaska Method T-7; and (62
since. none of the technical, specification

required contractor to submit for_approval
samples of “Crushed Surfacing, Type A"
contractor had_ no duty 0 furnish such a
sample to housing authority.

Affirmed in part, reversed in part, and
remanded.

1. Contracts <=4

Doctrine of substantlal performance
ermits recoverrrr contractor who has
ubstantiall ouéh imperfectly, per
formed hrs contractyal undertakrng
such circumstances, the contractor IS entr
tled to recover contract price, less reasona-
bletcostlof remedying defects in the work or
materials

2. Contracts ®:»322(1P

Initial burden of proving substantial
performance IS on contractor, and If his
evidence shows substantial ~ performance,
burden is then on owner to prove that cer-
tain deficiencies in the work require recoup-
ment or setoff.

3. Contracts <=

Substantial performance is determined
by consiering such factors as character of
Performance hat was promised, purpose
hat contract Was meant to serve, and ex-
tent to which any nonpe rformance by con-
tractor has defeated Rurposes or ends which
were meant to be achieved

4. Contracts «>2%

In many cases, substantial Performance
becomes a Tatter of degree, to be deter
mined by weighing a number of factors
together.

5. Highways <~.>113(4l) _
In suit brought Ly contractor against

State Housing Adthority to recover balance

due and added expenses allegedly incurred



REQUEST

Bill/Resolution No. HB 576

Title Videotaping of Testimony

Requested by House Judiciary Date 2/18/82

Il FISCAL DETAIL
Agency Affected Alaska Court System

Program Category Affected_ Administration of Justice

BRU, Program, Or Subprogram(s) Affected Trial Courts

(Mote: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY =87

100 PERSONAL SERVICES

200 TRAVEL
300 CONTRACTUAL 5.6 6.0 . 6.6 7.2 8.0
400 COMMODITIES 55.9

500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC. ¢

FUNDING (Thousands of Dollars)

GENERAL FUND 61.5 6.0 6.6 7.2 8.0

FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

1. ANALYSIS (See Fiscal Note Preparation Instruction, Section II11)

At the time the original fiscal note for tnis bill was prepared, the Court
System policy was to not provide any new video equipment for the use of the
police or district attorneys. This policy was necessitated by the disparity
of types of equipment being purchased by the local police and state agencies
around the state, and the inability of the Court System to provide and maintain
compatible equipment in all locations. However, since that time the State
Troopers and district attorneys have agreed to utilize a consistent 3/A inch
U-matic format, and to procure similar units for the local police. As a
result of that effort toward standardization, the Court System has revised its
policy against purchasing new video equipment, and will now be supplying this
equipment in many court locations.

HB 576 envisions the State producing video recordings for playback at trials.
As the bill now stands, and with the current Court System policy about pur-
chasing video equipment, the Court will be required to provide the necessary
cameras and playback units in at least all the Superior Court locations, as
well as the locations where Superior Court cases are frequently held, such as
Barrow or Palmer. This will require a minimum of 13 complete video units at
the cost of $4,300 each. The annual maintenance cost is estimated at $5,600.
The first year cost will therefore be $61,500, with ongoing costs of $5,600

plus inflation. A
IV. DATE 2/18/82 PREPARED BY Richard P. Barrier [/ / /3
AGENCY Alaska Court System =
Original: Legislative Finance PHONE 264-0545
cc: Budget and Management

Prime Sponscr (First Legislator Named)
33-001 (Rev. 12/81)
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I11.  ANALYSIS (Continued)
Salary:
Anchorage:

2 Clerkl at Range8 ($17,196)

1 Clerk Il at Range 10 ($19,356):

Fairbanks

1 Clerkl at Range8 ($19,356):

Benefits:

Total Personnel

Equipment:

4 desks, chairs typewriters

*<=A,392
W ,356

19,356
$73,104

$24,698
$97,802

6,672
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