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JIM SMITH
Attorney General 
State of F lorida

D E P A R T M E N T  O F  L E G A L  A F F A I R S

O F F IC E  O F  T H E  A T T O R N E Y  G E N E R A L  
T H E  C A P IT O L

T A L L A H A S S E E ,  F L O R ID A  32304

D e c e m b e r  16, 1981

W i l l i a m  D. Cook
Counsel for H ouse J u d i c i a r y  Committee 
Juneau, A l a s k a  99811

Re: §§ 918.16 and 918.17, Fla.Stat. and 
F l a . R . C r i m . P . 3.190(j)

Dear M r . C o o k :

This letter has b e e n  p r e p a r e d  pursuant to 
your recent letter p e r t a i n i n g  to §§ 918.16 and 
918.17, Fla.Stat.

The Department of Legal A f f a i r s , w h i l e  
actively engaged in reviewing p r o p o s e d  l e g i s l a­
tion, does not take an active role in p r e p ari ng 
legal briefs and opinions on a p r o s p e c t i v e  
p i e c e  of legislation. Therefore, I h a v e  taken 
the liberty of forwardin g y o u r  letter to 
Dr. Morris, Clerk, House o f  Representatives, 
fo^ further consideration. I a m  sure that he 
oi members of his s t a f f  w i l l  be able to provide 
y o u  w i t h  any and all i n f o r m a t i o n  pr epared during 
the pe ndancy of said legislation.

'm

S i n c e r e l y ,

J i m  Smith 
Attorney General

C ^ ,r

Carolyp M. Snurkowski 
Assis t a n t  Attorney General

CMS/sw



1

O i

Introduced: 5/1.5/31 
Referred: J u d i c i a r y

IN THE HOUSE

BY TH E  R ULES C O M M ITTEE  
BY R E Q U E S T  (for the Task 
Force on Violent Trime)

HOUSE BILL NO. 576

IN THE LEGISLATURE OF THE STATE OP ALASKA

TWELFTH, LEGISLATURE - FIRST SESSION

A BILL

For an Act entitledi "An Act permitting the videotaping of, or the exclu-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKAt

* Section 1. AS 12.45 is amended b y  adding new sections to read*

Sec. 12.45.047. VIDEOTAPING OF TESTIMONY BY YOUNG VICTIM OF

SEXUAL ASSAULT OR SEXUAL ABUSE. (a) After notice to the defendant,
• •

the state may apply to the court for an order allowing videotaping of

the testimony of a child who is the alleged victim of sexual assault in

any degree or is the alleged victim of sexual abuse of a minor.

The order may be granted If the court finds that

suffer severe emotional distress if required to testify in open court 

at the t r i a l ; there in a presumption that a child who is under the age 

of 16 at the time of an alleged sexual assault or sexual abuse will 

suffer severe emotional distress if required to testify in open court, 

which may only ba overcome by__tha praiantation of evidence to the 

c o n t r a r y  at the t imp rhA-«pp1i/»aH nn fnr an order excluding the pub! ic 

is considered. ^

(b) If the order is granted, the trial judge shall preside at the

sion of the public during, testimony of young victims 

of sexual assault or sexual abuse of a minor; and 

changing. Rule 804, Alaska Rules of Evidence relating

' to exceptions to the hearsay rule.”

(1) the child was 16 years of age or younger at the time of

the sexual assault; and__

(2) there is a substantial likelihood that the child will

1
HB 576
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videotaping proceeding and ahall rule on all questions as if at trial. 

The defendant shall be a f f o r d e d 'a l l ' rights applicable to defendants 

during trial, including the . r i g h t ' to an attorney and the right to 

confront and cross-examine the witness.

(c) Videotaped evidence taken in accordance with this section is 

" • admissible in evidence in the criminal trial for sexual assault in any

- dugree or for sexual abuse of a minor. .

• Sec. 12.45.048. EXCLUSION OF PUBLIC FROM TRIAL DURING TESTIMONY 

BY YOUNG VICTIM OF SEXUAL ASSAULT OR SEXUAL ABUSE. (a) After notice

to the defendant, the state may apply to the court ft

ing the public from the courtroom during the testimony o f a child who 

is the alleged victim of sexual assault in any degree or who is the 

alleged victim of sexual abuse of a minor. The order may be granted if 

the court finds that

suffer severe emotional distress if required to testify in open court 

at the triali there is s presumption that a child who is under the age 

of 16 at the time of an alleged sexual assault or sexual abuse will 

suffer severe emotional distress if required to testify in open court, 

which may only be overcome by the_jyces.entation of evidence to the

contrary at the time the application-^or an order excluding the public 

is considered.

(b) In this section "public” means all persons except

(1) the child was 16 years of age or younger at the time of 

the alleged sexual assault or sexual abusei and

(2) there is a substantial likelihood that the child will

(1) the Judge presiding over the trialt

(2) the members of the jury*

(3) the defendant and his counselj

(4) counsel for the states

COMMITTEE COPY
- 2 -



(5) counsel for the child;

(6) the par e n t 8 or legal guardians of the child; and

(7) court personnel essential for the taking of the testi-

1.45.047 added b y  sec. 1 of this Act has the effect of - 

changing Rule #04, Alaska Rules of Evidence by adding the videotaped evidence 

of a young yictim of sexual assault or sextxal abuse of a minor to the list 

of exceptions to the hearsay rule.

( U u  C .' f  c ? )

COMMITTEE COPY
t i B  S 7 Q
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Register No. 175 at 41827-41S28 (9 Septem­

ber 1975). Nonetheless, we do not reject 
defendant’s position on that basis. Rather, 

we note that even if defendant does estab­

lish that blacks do not register in proportion 
to their share of the community population, 

which is all he seeks to show, he will have 

failed to demonstrate a;iy systematic exclu­

sion of blacks for jury duty. Although the 

registered voters list from which jurors are 

drawn may not parallel exactly the propor­

tion of each minority within the communi­

ty, that in no way establishes or even dem­

onstrates systematic exclusion. Tuylor v. 
Louisiana, 419 U.S. 522, 95 S.Ct. 692, 42 
L.Ed.2d 690 (1975). As we have stated: 

“A  defendant is not entitled to a jury 

which is composed of, with mathematical 

precision, the exact proportion of his race 
as exists in the general population. All 

that is rcquk. \ is a jury selected by a 
process where the members of his race 

are not systematically excluded." State 

v. Taylor, 109 Ariz. 267, 272, 508 P.2d 731, 
736 (1973).

The matter is remanded for a resentenc­

ing hearing pursuant to this opinion and for 

a hearing pursuant to Rule 32, Arizona 
Rules of Criminal Procedure (1973), on the 

question of effective assistance of counsel,

Remanded.

S T R U C K M E Y E R ,  V. C. J., and HAYS, 
H O L O K A N  and GORDON, JJ., concurring.

(o |n[»hUMiilRSrSUM)
. T.

114 Ariz. 16 
The ST A T E  of Arizona, Appellee,

Timothy REID, Appellant.

No. 3085.

Supreme Court of Arizona, In Banc. 

Nov. 5, 1976.

Defendant was convicted in Superior 

Court, Pima County, Cause No. A-25732,

Mary Anne Richey, J., of first-degree mur­

der, armed robbery, armed burglary, rob­

bery, burglary, and theft of a motor vehicle 

with intent to temporarily deprive the own­

er, and he appealed. The Supreme Court,r-.merer!. C. J., held, inter alia, Urn I harm­
less error occurred when defendant was re­
quired to wear shackles during the trial, 

that defendant was not entitled to have 

new counsel appointed at his request, and 

that the court properly admitted into evi­

dence the video taped testimony of a prose­

cution witness.

Affirmed.

Struckmeyer, V. C. J., dissented and 
filed opinion.

1. Criminal Law c=121

Trial court did not abuse its discretion 

in refusing defendant’s motion for change 

of venue due to pretrial publicity in prose­

cution for murder and other crimes.

2. Judges c=»51 (2)

Where attorney for defendant and at­

torney for State agreed to date of trial and 

a judge who would try case, defendant’s 

subsequent motion for change of judge was 

not timely. 17 A.R.S. Rules of Criminal 

Procedure, rule 10.4.

3. Judges cs=>39

Defendant in murder prosecution had 

no fundamental right to approve judge who 

would try him.

4. Judges c=>39

While defendant in criminal case may 

he entitled, as constitutional right, to im­
partial judge, he is not entitled to any par­

ticular judge and has no constitutional right 

to change of judge.

5. Attorney and Client ‘̂=>88

Although belter practice would be for 

counsel to consult with his client before 

agreeing to trial before a particular judge, 

such decision can usually he more intelli­

gent1 lade by counsel than client and

^  ' - f  lV\
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counsels' agreement to have matter tried 

before particular judge is, absent showing 

of actual bias and prejudice resulting in 

unfair trial, binding upon client.

6. constitutional Law c=>267

While criminal defendants are entitled, 

as matter of due process, to jury drawn 
from representative cross section of com­

munity, Constitution only forbids systemat­

ic exclusion of identifiable classes from jury 

panels and from juries ultimately drawn 

from those panels; defendant may not chal­

lenge makeup of jury pane! merely because 

no blacks are represented, but must prove 

that blacks were, in fact, excluded. U.S.C. 

A.Const. Amends. 6, 14.

7. Jury c=120

Defendant in murder prosecution failed 

to make prima facie case of discriminatory 

absence of blacks in jury panel.

8. Criminal Law c=>637, 1166.11

Absent some compelling reason not 

contained in record, it was abuse of trial 

court’s discretion to allow defendant to be 

shackled during trial before jury; such er­

ror was harmless, however, in view of evi­

dence of defendant’s guilt.

!). Criminal Law c=>641.10(1)

Person receiving court-appointed coun­
sel is not entitled to have attorney of his 

choice.

10. Criminal Law c=»G41.J.0(2)

Trial court did not abuse its discretion
in refusing to appoint nrw counsel for de-( 

fendanl in murder prosecution where de­
fendant’s request for such counsel came at 

time when granting of request would have 
resulted in delay of trial.

11. Witnesses c=20

Confinement of witness, even for few 

days, not charged with a crime, is harsh and 
oppressive measure which is justified only 

in most extreme circumstunces. A.R.S. 

§§ 18-1841, 13-1848, 13-1813[B, C].

12. Criminal Law c=>f>43(2)

Use of material witness statute was 

not prerequisite to proof of good-faith ef­

fort on part of Stale to obtain prosecution

witnesses' presence at trial of defendant on 

charges of murder and other crimes, and 

prosecution therefore properly was allowed 

to read preliminary hearing testimony of 

such witnesses into evidence despite failure 

to invoke such statute. A.R.S. §§ 13-1841, 

13-1843, 13 -1843[B, C].

13. Criminal Law e=>1044.2(2)

Proper motion in limine will preserve 

defendant’s objection to identification testi­

mony on appeal even though not renewed 
at trial.

14. Criminal Law c=>lJ69.1(5)

While trial court in murder prosecution 

should have set hearing to determine if 

identification of defendant by witness was 

tainted by pretrial procedures, including ob­

servation of defendant prior to preliminary 

hearing, error was harmless beyond reason­
able doubt.

^5/jCriminal Law c=6G2(4)

— ' Murder defendant's Sixth Amendment 
right to confrontation was not violated 

when trial court allowed testimony of coro­

ner’s pathologist to be video taped and in­

troduced at trial after showing that pathol­

ogist was to be on "extended out-of-county 

travel” during dates set for trial. 1G A.R.S. 

Rules of Civil Procedure, rule 30; 17 A.R.S. 

Rules of Criminal Procedure rules 15.1 

et scq., 15.3, 15.3, subd. c; U.S.C.A.Const. 

Amend. G.

16.)Criminal Law c=»6G2(4)

When considering whether to allow 

witness to testify by video tape in criminal 

trial, trial court must balance right of de­

fendant to confrontation of witnesses and 

need of trier of fact to addition J  benefit of 

having particular witness testify in person 

with extent of need for witness to be away 

at time of trial; in weighing right of de­

fendant and convenience of witness, court 

may take into consideration the occupation 

of the witness and nature of his testimony.

16 A.R.S. Rules of Civil Procedure, rule 30;

17 A.R.S. Rules of Criminal Procedure, 

rules 15.1 et scq., 15.3, 15,3, subd. e; U.S.
C.A.Const. Amend, 0.
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17. Criminal Law c=>1171.1(l)

While county attorney acted improper­
ly in withholding from defendant the fact 

that he had talked to witness and taken 
notes on such interview, such withholding 
of information was not prejudicial in view 

of fact that such witness’ testimony was 
adduced at trial.

18. Criminal Law <^=675

Record in prosecution for murder, arm­

ed robbery and burglary, robbery, burglary, 
and theft of motor vehicle with intent to 

temporarily deprive owner refuted defend­

ant’s contention that he was denied fair 
trial due to admission into evidence of nu­

merous cumulativ t photographs and finger­

prints. A.R.S. §§ 13-302, 13-451, 13-A52, 
13-641, 13-6-13, 13-672.

19. Criminal Law c=>351(3)

Evidence of defendant's attempted 

flight was admissible in his prosecution for 

murder, burglary and robbery even though 
charges of obstructing justice were 

dropped; fact that attempted flight oc­

curred at point remote in time from actual 
crime went to weight and not to admissibili­

ty of such evidence.

Rruce E. Rabbitt, Atty. Gen. by William 

J. Schafer III, Cieon M. Duke, and Frank T. 

Galati, Asst. Aliys. Gen., Phoenix, for ap­
pellee.

Clay G. Diamos, Tucson, for appellant.

C A M E R O N ,  Chief Justice.

This is an appeal by defendant Timothy

Reid from verdicts ;f guilty to charges of 

first degree murder, A.R.S. §§ 13-451 and 

452; armed robbery, A.R.S. §§ 13-G41 and 

643; armed burglary, A.R.S. § 13-302; rob­
bery, A.R.S. § 13-641; burglary, A.R.S. 

§ 13- 302; and theft of a motor vehicle with 

intent to temporarily deprive the owner, 

A.P..S. § 13-672. Defendant was sentenced 
to life imprisonment on the murder count; 

received concurrent sentences of CO years to 

life on the armed robbery, armed burglary 

and robbery counts; 14 to 15 years on the 

burglary count; and time served on theft of 

a motor vehicle count.

20. Criminal Law c=>986

Record in homicide prosecution showed 

that trial court followed statutory provi­
sions requiring that materials in presen­
tence report be revealed except for material 

necessary for protection of human life, and 

that any material withheld could not he 
considered in determining existence of ag­

gravating or mitigating circumstances. 

A.R.S. § 13 -454.

2.

3.

21. Burglary «=>49 

Homicide c=»354 

Larceny c=>88 

Robbery c=>30

No excessiveness was shown where de­

fendant was sentenced to life imprisonment 
after conviction on murder count, received 
concurrent sentences of (if) years to life on 

armed robbery, armed burglary and rob­
bery counts, 14 to 15 years on burglary 

count, and time served on theft of motor 
vehicle count. A.R.S. §§ 13-302, 13 451, 

13-452, 13 G41, 13-G43, 13-672.

W e  must answer the following questions 
on appeal;

1. Did the eourt err in denying defend­

ant's motion for change of venue? 

Did the court, err in denying defend­

ant’s application for a change of 

judge?

Was defendant denied his right to lit! 

tried by an impartial jury due to the 

fact that no blacks were on the pan­

el from which the jury was selected? 

Did the court err in requiring de­

fendant. to wear shackles during the 

trial?

Was defendant entitled to have now 

counsel appointed at his request? 

Was the warrantless search of ile-

4.

G.

wful

8 .

fondant's apartment an 

search and seizure?

Did the affidavit underlying the tel­

ephonic search warrant contain suf­

ficient facts and circumstances to 

support a finding of probable cause? 

Was the preliminary hearing testi­

mony of witnesses Linda Hugood, 

Jacqueline Knight, and Meredith

9.

Brown pi 

dence?

Did the ci 

ant a hi 
court ilk 
Eleanor <

cari?

10.

11.

12.
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Brown properly admitted into evi­

dence?

9. Did the court err in denying defend­

ant a hearing concerning the in­
court identification testimony of 
Eleanor Gallman and Joseph Mas- 

cari?

10. Did the court properly admit into 
evidence the videotaped testimony 

of a prosecution witness?

11. Should a mistrial have been granted 
on the basis of the testimony of 

Nancy dc Math?

12. Did the court improperly admit 

cumulative evidence?

13. Did the court improperly permit the 
State to ini reduce evidence of 

flight?

14. Were the sentences imposed exces­

sive?

On the evening of 30 May 1974, at ap­

proximately 00 p.m., one or more persons 
entei'i i the home of Mr. and Mrs. Paul W, 
Miles, slipped pillowcases over the Miles' 
heads, bound their victims with coathan- 

gers, forced them to lie on the floor, and 

ransacked the house for approximately 45 

minutes. Neither of the victims saw the 

intruders' faces, although Mr, Miles was 
able, from seeing one of the person's hand 

and arm, to say that he was black. At 

approximately 11:30 p.m., the Miles freed 
themselves and called the police. Missing 
were numerous items, including credit 

cards, jewelery, silverware, and Mr. Miles' 
newly purchased 1974 Ford Grati Torino, 

which was colored light blue with a dark 
blue vinyl lop.

At approximately 10:00 p.m. on the same 
night, two black men came to the door of 

Mr. Joseph Mascari whc lived on the south­
west side of Tucson, approximately 3 miles 
from the Miles residence. Mr. Mascari 

spoke through a screen door to one of the 

men whom he identified at trial as defend­
ant Timothy Reid evertually refusing him 

permission to use his telephone. Mr. Mas­

cari observed the two men gel into a car 
which lie described as a fairly new sedan 
with n light colored body and a darker roof, 

lie testified that the men sat in the car

which was parked across the street frem his 

house for approximately 10 minutes before 
driving away.

At approximately 10:2-5 p.m., two black 

males, one of whom displayed a gun, 
walked through an open door at. the home 

of Mr. <wnd Mrs. Albert Gallman, a few 
blocks from the Mascari residence. The 

men ordered Mr. and Mrs. Gallman, who 
were in their dining room downstairs, to get 

down on the floor, one of the intruders 

threw a blouse over Mrs. Gallman's head. 

At the defendants' trials, Mrs. Gallman 

identified the men as Spencer Watson and 

Timothy Reid, stating that Reid carried the 
gun

Once Mr. and Mrs. Gallman were on the 
floor, the two men demanded money; one 

of them searched through Mrs. Gallman’s 
purse complaining when he discovered that 
it contained only 35 and some credit 

Meanwhile, the other went upstairs, fired a 
shot, and forced his way into the bedroom 

of Nancy tie Muth, Mrs. Gallimm'u daugh­
ter. Nancy testified that the man pointed a 

gun at her and ordered her to lie face down 
on her bed. She then heard footsteps fol­

lowed by a series of gunshots and Mr. Gall­
man crying out. At that point, she opened 

her window and slid down a pipe to the 
groi nil. At about the same time that the 

first shot was fired, Mrs. Gallman got up 
and ran out of the house.

At this point, the sequence of events be­

tween the intruders and Mr. Gallman is not 

clear. It is clear, however, that Mr. Gall­

man, a border patrolman, obtained a gun 
and fired twice before being shot 4 times in 
the back, and that he died as a result of his 
wounds. There was evidence to suggest 

that Mr. Gallman grabbed his revolver, 
which he usually kept in a briefcase in the 

living room, and fired at defendant Reid us 
Reid was exiting the house. According to 
this version of the facts, the codofoniluiit 

Spencer Watson, coming down the stairs, 
saw Gallman firing at Reid and shot (iull- 
man from behind.

At approximately 11:30 a.m. on 31 May, 
Reid and Watson were stopped for ques­

tioning by a uniformed police officer who
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observed the two shaking a gate and then 
running away at the sight of a policeman. 

As the officer was attempting to frisk the 
two men for weapons, Reid ran away from 
the scene. The officer grabbed Watson by 

the arm, but as he looked up to follow 

Reid’s flight, Watson struck him in the left 

temple and also ran rff. The two suspects 
were apprehended separately following a 

brief search.

Reid and Watson were originally charged 

as codefendants. A  defense motion to sever 

was granted on 29 July 1974, after the 

arraignment and omnibus hearing. On G 

September, a consolidated hearing was held 

on various motions, including defendants' 

motions to have a change of venue, to sup­

press evidence, statements and identifica­

tion, and to declare the death penalty un­
constitutional, as well as a motion by the 

State for videotape testimony. The court, 

by minute entry dated 10 September 1974, 

denied the defendants' motion for change of 
venue and their death penally motion, The 

defendants were tried separately. Watson 

was found guilty of first degree murder, 
armed robbery; armed burglary, robbery 

and burglary; theft of a motor vehicle; 
and obstruction of justice. State v, Wat­
son, 1151 Ariz, r>59 P.2d 121 (1970)

filed this day. Reid was found guilty by a 

jury and front these verdicts, judgments, 
and sentences he appeals.

"* * * the trial court’s ruling on a 

motion for change of venue will not be 

disturbed' on appeal unless a clear abuse 

of discretion appears and is shown to be 

prejudicial to the defendant (citations 

omitted)" State v. Ferrari, 112 Ariz. 324, 
332, 541 P.2d 921, 929 (1975).

This is true not only because the trial 

judge is better able to assess the demeanor 
of the jurors in answering the questions 

concerning the effect of pretrial publicity 

upon them and the decisions they will lie 

asked to make, hut also a trial judge is 
better able to know the attitudes and emo­

tions present in the community concerning 
the case in question at the time of the trial 

than we would viewing a cold record at a 

later date. To persuade this court that the 

trial court abused its discretion in not 
granting a change of venue, a party has a 

heavy burden which defendant has not 

carried in the instant case. W e  have read 

the examination of the jury as well as the 

complete record. W e  find no abuse of the 

trial court's discretion in denying the m o ­
tion for change of venue.

C H A N G E  O F  V E N U E

(1| Defendant contends that the trial 

court erred in refusing his motion for a 

change of venue asserting that the change 

of venue should have been granted based 

upon the publicity in the record ant! the 
jurors' responses to voir dire questioning 

when considered in conjunction with the 

inflammatory nature of the crime.

V  ie standard for the granting of a 
change of venue for prejudicial pretrial 

publicity under Rule 10.3(b), Arizona Rules 

of Criminal Procedure (1973), which must 

be proved by the defendant, is that "the 
dissemination of the prejudicial material 

will probably result in the parly being de­
prived of a fair trial." W e  have staled:

C H A N G E  O F  J U D G E  

Prior to trial, the attorney for defendant 

and the attorney for the Stale met and 
agreed to the date of the trial and the 

judge who would try the ease. After nu­

merous motions had been heard by the trial 
judge and had been ruled upon, the defend­

ant moved, on the day of the trial and 

pursuant to Rule 1(1,2, Arizona Rules of 
Criminal Procedure (1973), for a change of 
judge.

Rule 10.4, Arizona Rules of Criminal Pro­
cedure (1973), provided in part at the lime 

of Reid's trial:

"a. Waiver. A party loses Ids right un­
der Rule 10.2 to u change of judge when 

he agrees to the assignment of the case to 

a particular judge or participates before 

him in an omnibus hearing, any subse­
quent pretrial hearing, a bearing under 

Rule 17, or the commencement of trial."

(21 Defendant’s request was not timely 

according to the rule and the trial judge

was corrci 
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was correct in denying it as being untimely.

The defendant, however, raised before the 
trial court and on appeal the question of his 

consent to his attorney’s agreement to have

the matter tried Lefuic Judge Richey:

“T H E  D E F E N D A N T  REID: Your* Hon­
or, the prosecutor mentioned that an 

agreement was made concerning who 
the judge would be. I wasn't advised 

of this. I feel I should, they should 

have asked me or found out what I had 

to say in regard to this. There was no 
mention of this to me, and I feel for an 

agreement to be made, it has got to be 

made so me having some say so, you 
know, about it, because I am the one 

being tried here, not him. There 
wasn't no mention who the judge will 

be or that they had agreed that you 

would be judge. I wasn't aware it 
happened.

" T H E  COURT: Normally, Mr. Reid, I 

guess what happens is that counsel get 
together, who have tried many cases, 

and they kind of determine this.

The record may show as to what you 

said, that at the time this agreement 
was made, t' =t you had no knowledge 

of it and that it was done by your, I 

guess, by counsel without your knowl­

edge.

"MR. HAYES: That is correct, Your 

Honor. This motion for a change of 
judge really came to light recently.

" T H E  COURT: This is the first time I 

have heard anything about it until this 

morning.

"MR. HAYES: 1 can't say I sat down and 
actually talked with the Defendant in 

particular with regard to this Court 

because it is my feeling the Defendant 
doesn't know which judge or what 

judges or what courtroom any particu­

lar judge sits, and I fell tl .it was the 

decision I had to make in this particu­

lar case and 1 think I did mention that 

to the Defendant. I can't say that I 

honestly sal right down with him and 

told him it would be in this court be­

cause 1 don't think in the beginning it

would have made any sense to him at 

that time because I don't think he 

knew anything about the judge in this 
particular division.

" T H E  COURT: The motion for a change 
of judge is denied at this time."

[3] Defendant contends that the right 

to approve the judge who is going to try 
him is a fundamental right and any waiver 
of that right must he measured by Boykin 
v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 
L.Ed.2d 274 (1969), and therefore be know­

ingly and intelligently made by the defend­
ant himself. W e  do not agree.

(4,5] While defendant in a criminal case 
may be entitled, as a constitutional right, to 

an impartial (and independent) judge, Ward 
v. Village of Monroeville, 409 U.S. 57, 93 
S.Ct. 80, 34 L.Ed.2d 267 (1972), he is not 
entitled, as a matter of right, to any partic­

ular judge, Palmore v. United States, 411 
U.S. 389, 93 S.Ct. 1670, 36 L.Kd.2d 342 

(1973), or a constitutional right to a change 

of judge. Although the better practice 
would he for counsel to consult with his 

client before agreeing to a trial before a 

particular judge, we concur with the trial 
judge that this is a decision that can usually 

ho more intelligently made by counsel than 
the client. W e  hold that, in the instant 

c.tse, counsels' agreement to have the mat­

ter tried before a particular judge is, absent 
a showing of actual bins and prejudice re­

sulting in an unfair trial, binding upon the 

client. W e  find no error.

R E P R E S E N T A T I V E  JUR Y  P A N E L

16, 7] Prior to trial, the defendant ob­

jected to the absence of blacks in the jury 

panel from which the jury was drawn. He 

consequently asserts that he was denied a 

fair and impartial trial under the Sixth and 

Fourteenth Amendments. While criminal 
defendants are entitled, ns a matter of due 

process, to a jury drawn from a representa­

tive cross section of the community, Whites 
v. Georgia, 285 U.S. 545, 87 S.Ct. 6=13, 17 
L.Ed.Sd 599 (1967), all the Constitution for­

bids is systematic exclusion of identifiable 

classes from jury panels and from the juries 
ultimately drawn from those panels. A de­
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fendant may TiOl challenge the makeup of a 

jury panel merely because no blacks are 
represented, but most prove that blacks 

were, in fact, excluded. Apodaca v. Ore-

do not make these rulings. I have to 

consider it with Security in this mat­

ter.”

gon, 406 U.S. 404, 92 S.Ct. 162S, 32 L.Ed.2d 
184 (1972). The defendant here failed to 

make a prima facie case of such discrimina­
tion at the trial level and we cannot con­

sider it on appeal. State v. Money, 110 
Ariz. 18, 514 P.2d 1014 (1973).

T H E  U S E  O F  S H A C K L E S

[8] At the beginning of the trial, the 

following transpired:

" T H E  COURT: * * *

I want to speak to the Sheriff's Depu­

ties in the presence of Mr. Reid. Mr. 

Reid has requested the right to take 

notes, and it is my understanding, and 

I may be wrong again, Mr. Reid, I am 

quoting you, that there will be no ob­

jection made to leg irons rather than 

handcuffs. Is there any problem with 

that?

" T H E  D E P U T Y  SHERIFF: No, Your 

Honor.

" T H E  COURT: So he can have his hands 

to use to take notes?

" T H E  D E P U T Y  SHERIFF: W e  can re­
place them with leg irons, Your Hon-

Mor.

It would appear that defendant was kept 

in leg shackles throughout the remainder of
f l i n  ♦ • • i o l  f i r * / !  i n•••w i. .m. uxu •• v .<>iu Ili Hit?

Later, during the questioning of the jury 
the following transpired:

"MR. HAYES: Your Honor, I talked to 

Mr. Reid briefly here and he has iiskod 
me to question. He wants to know 

why he has to have the shackles on and 

the handcuffs. He feels that it preju­
dices him in his case in front of the 

jury, being brought in front of the 
jurors in the hall here with the shackles 

on. I did personally observe that this 
morning, lie has asked me to make a 
motion in his behalf that he be permit­

ted to not have to wear the shackles or 
the handcuffs at least while in the 

courtroom.

" T H E  D E F E N D A N T  REID: That’s

right.

" T H E  COURT: I will consider the mat­

ter. I will take it under advisement. I

record concerning the shackles which would 

justify the shackling of the defendant be­
fore the jury.

The decision whether to require defend­

ant to be shackled is generally within the 

sound discretion of the trial court. Stale v. 
Moore, 110 Ariz. 404, 519 P.2d 1145 (1974). 
When, however, as here, the defendant ob­

jects to being tried in shackles or handcuffs 

there must be some reason in the record to 

support such actions. W e  find no such rea­

sons in the ir.stant record. Absent some 

compelling reason not contained in the 

record, we believe it was an abuse of the 

trial court’s discretion to allow the defend­

ant to be shackled during trial before the 

jury.

"It is the contention of the defendant 

that he was prejudiced by being mana­

cled or ‘handcuffed1 before the jury by 

the Deputy Sheriff who was in charge of 

his custody. It was a rule at common law 

that a defendant being tried for a crimi­

nal offense had the right to make his 

appearance in court free from ull shack­

les. Manacling a person when there is no 

necessity to do so, and bringing him into 

court in the presence of the jury could 

not be too strongly condemned. State v. 
Randolph, 99 Ariz. '">3, 408 P.2d 397 

(1965); State v. Williams, 18 Wash. 47, 50 
P. 580, 39 L.It.A. 821 (1897); State v. 
Coursollc, 255 Minn. 384, 97 N.W.2d 472, 
75 A.L.R.2d 755 (1959). • * *" State 
v. Rohinson, 6 Ariz.App. 419, 422, 433 
P.2d 70, 73 (1967).

Although we have stated that it was er­

ror to continue the shackling over the objec­

tions of the defendant without something in 
the record to justify such action, we do not 

believe that it mandates reversal. The 

United States Supreme Court has recog­

nized that "the sight of shackles and gags 

might have a significant effect on the jury’s

feelings abo 
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feelings about, the defendant * * Il­
linois v. Allen, 397 U.S. 337, 344, 90 S.Ct.
1057, 1061, 25 L.Ed.2d 353, 359 (1970). But 
the United States Supreme Court has also 

indicated that as far as jail clothing is con­

cerned it is not always prejudicial to de­

fendant:

“Consequently, the courts have refused to 

embrace a mechanical rule vitiating any 

conviction, regardless of the circumstanc­

es, where the accused appeared before 

the jury in prison garb. Instead, they 
have recognized that the particular evil 

proscribed is compelling a defendant, 
against his will, to be fried in jail attire. 

The reason for this judicial focus upon 

compulsion is simple; instances frequent­
ly arise where a defendant prefers to 

stand trial before nis peers in prison gar­

ments. ’’’he cases show, for example, 

that it is not an uncommon defense tactic 

to produce the defendant in jail clothes in 

the hope of eliciting sympathy from the 

jury." Estelle v. Williams, 425 U.S. 501, 
507, 96 S.Ct. 1691, 1694-95, 48 L.Ed.2d 

126, 132-133 (1976).

The United States Supreme Court in Es­
telle v. Williams, supra, then noted that the 
harmless error rule has been applied to tri­

als where the defendant is in prison clothes: 

“The Fifth Circuit, in this as well as in 

prior decisions, had not purported to 
adopt a per so rule invalidating all convic­
tions where a defendant had appeared in 

identifiable prison clothes. That court 

has held, for instance, that the harn.less- 

error doctrine is applicable to this line of 
cases. 500 F.2d [206], at 210-212. See 

also Thomas v. Bcto, 474 F.2 ! 981 (CAS), 
cert, denied, 414 U.S. 871 94 S.Ct. 95, 38 
L.Ed,2d 89 (1973); Hernandez v. lleto, 
443 F.2d [634], at 637. Other courts are 

in accord. Bentley v. Crist, 469 P.2d 
[854], at 856; Walt v. Page, 452 F.2d 
1174,117G-1177 (CA10 1971), cert, denied, 

405 U.S. 1070, 92 S.Ct. 1520, 31 L.Ed.2d 

803 (1972)." 425 U.S. at 506, 96 S.Ct. at 

1694, 48 L.Ed.2d at 131.

W e  sec no reason why the harmless error 

rule may not be npplied to shackles as well 

as prison garb.

It is impossible, of course, for this court 

to ascertain whether the shackles in the 

instant case generated more sympathy or 
prejudice for defendant in the minds of the 

jury. Based on the rest of the evidence 

before the jury, however, we believe the 

shackling of the defendant was harmless 

error beyond a reasonable doubt and does 

not require reversal. Chapman v, Califor­
nia, 386 U.S. 18, 87 S.Ct. 824,17 L.Ed.2d 705 
(1967); Harrington v, California, 395 U.S. 
250, 89 S.Ct. 1726, 23 L.Ed.2d 284 (1969).

R E P R E S E N T A T I O N  B Y  C O U N S E L

Defendant, as an indigent, was appointed 

counsel by the court. During the proceed­

ings, he made several requests for a differ­

ent attorney:

“MR. HAYES: Your Honor. Mr. Reid has 

indicated to me in the jury room out 

here, where I just had a brief opportu­
nity to talk to him before this hearing, 

that he didn’t want to have me rep­

resent him anymore.

“T H E  COURT: Mr. Reid, you will be 

given the opportunity to state anything 

you want at the time set for the hear­
ing on the motion to withdraw, and at 

that time you can state anything you 

want. I don’t feel this is the appropri­
ate time for that to be done.

“MR. REID: 1 feel it is the appropriate 

time in m y  trial not to proceed under 
these conditions.

“T H E  COURT: As I indicated—

“MR. REID: (interrupting) if I don’t 

want him as my attorney he ain’t got 

to be my attorney.

“T H E  COURT: The Court decides that, 1 

think you realize that Mr. Watson—

"MR. REID: (interrupting) They have 
to decide that they go ahead on this.

“T H E  COURT: No. I am not going to 

decide it, and I am going to go ahead 

with this at this time.

“MR. REID: How?

“T H E  COURT: Just by—

“MR. REID: (interrupting) H ow do I 

have to accept him as my attorney 

when I don’t want him?
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“T H E  COURT: Because, Mr. Reid, he is 

appointed by the Court.

"MR. RElD: I want to know the reason 

behind this.

"TH E  COURT: Very well. If you keep
nntol rate, I will ten y\ju iue rcu-
son. He is appointed by the Court to 

represent you.

“MR. REID: When was he appointed? 

They didn’t brin? me over here in court 

when they appointed him. He told me 

he would send an attorney to talk to 

me and he come over and talked to me 

and as things went with the law, Ne 

was my attorney but no judge appoint­

ed him to me.

"TH E  COURT: The record shows, and 1 

have gone over it, that he was appoint­

ed attorney, and when you have an 

attorney appointed, Mr. Rei ou don’t

have the right to pick and . .se your

attorney. The Court appoints an attor­

ney to do this. Mr. Hayes, in the opin­

ion of this Court, and I am sure all the 

Courts here, is a very competent attor­

ney that has had a great deal of experi­

ence in criminal matters.

“MR, REID: My opinion don’t mean 

nothing then, huh?

"THE COURT: No, sir, other than at the 

time we have a hearing, if you can 

raise specific jioints, then the Court will 

listen to you at that time.

"MR. REID: Do you want to hear them?

"TH E  COURT: No. This isn’t a trial. 

Let me explain it to you again. I am 
going to go ahead with this hearing. 

If Mr. Hayes is allowed to withdraw as 

your counsel and another attorney is 

appointed, then in that event this hear­

ing would have no part of your lawsuit. 

If he isn’t allowed to withdraw, the 

Court has ruled that this is u proper 

way.

"MR. REIT): W h y  won’t he be allowed to 

withdraw? I don’t want him. What 

kind of trial is that?

"TH E  COURT: The Court determines 
whether he withdraws or not. You 

don’t or he doesn’t, the Court does."

The court also appointed a second attorney 

to assist the first attorney and objections 

were made by the defendant to the second 

attorney.

[9,10] Defendant conte. ds that the 

court abused its discretion in failing to 

grant his various requests for a new attor­

ney. As defendant admits in his brief, a 

person receiving court appointed counsel is 

not entitled to have the attorney of his 

choice. Stale v. DeLunu, 110 Ariz. 497, 520 
P.2d 1121 (1974). In this case the request 

of the defendant came at a time when the 

granting of the request would have resulted 

in a delay of the trial. The court refused to 

appoint new counsel though it did appoint a 

second attorney to assist in Mr. Reid’s de­

fense. W e  find no error.

T H E  W A R R A N T L E S S  S E A R C H  A N D  

P R O B A B L E  C A U S E  F O R  ISSUANCE 

O F  T H E  T E L E P H O N I C  W A R R A N T

Evidence obtained as a result of the 

search of the apartment at 8570 East Coo­

per Street was introduced at trial. This 

same evidence was admitted in the compan­

ion case of State v. Watson, supra. On 

appeal, both Reid and Watson raise the 

same objections to this search and the basis 

for the search warrant. These objections 

have been fully considered and rejected in 
Watson, supra. The search was conducted 

pursuant to valid consent given by Linda 
Hngood and the affidavit for the telephonic 

warrant was sufficient for a finding of 

probable cause. See Stale v. Watson, su­
pra. W e  find no error as to th defendant 

Reid.

ADMISSION O F  PRELIMINARY 
H E A R I N G  T E S T I M O N Y

Defendant argues that the trial court 

erred in allowing the prosecution to read 

into evidence the preliminary hearing testi­

mony of Linda Hugood, Jacqueline Knight , 
and Meredith Brown. This objection was 

also raised in the companion case of Stale v. 
Watson, supra. W e  there held that the 

State had made a “good faith effort" to 

obtain the witnesses' presence at trial and



that the admission of the testimony was not preliminary hearing." A.R.S. § 13-

error. W e  reaffirm that holding here. 1843(B).

STATE v. REID Ariz. 145
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In addition to the arguments considered 

in Watson, supra, defendant Reid also ar­
gues that the State is precluded from este.b- 
UchJng a good faith effort to secure the 

witnesses’ appearance due to its failure to 

invoke the Arizona material witness stat­

utes which read as follows:

"§ 13-1841. Undertaking by witnesses 

“If the defendant is held to answer after 

preliminary hearing, the magistrate may 

require each material witness for the de­

fendant if so requested by him, to enter 

into a written undertaking to appear and 

testify at the trial of the action or to 
forfeit such amount i l s  the magistrate 

fixes."

And:

“§ 13-1843. Procedure when witness 

does not give security 

"A. If a witness required to enter into 

an undertaking to appear to testify either 

with or without security refuses compli­

ance with the order for that purpose, the 
magistrate shall commit him to custody 

until he complies or is legally dis­

charged.’’

111] There is considerable question 
whether any of the witnesses would have 

been able to post sufficient security to in­

sure their appearance. The practical ef‘ !<:t 

of invoking the statute, then, would quite 

likely have been the incarceration of the 

three witnesses. A.R.S. § 13 -1843. Con­

finement of a witness, even for a few days, 

not charged with a crime, is a harsh and 

oppressive measure which we believe is jus­

tified only in the most extreme circum­
stances:, W e  note also that under A.R.S. 

§ 13 1843(B) and (C), a material witness 

can he detained for a maximum of three 

days, and that during those three days ll.3 
witness may he “conditionally examined" 

on application of cither party. Testimony 

given on conditional examination 

" ' * * may he admitted in evidence 

at the trial ur.’< r the same conditions and 

for the same purpose as the testimony of 

a defendant or witness testifying at a

(12] The use of the material witness 
statute as urged by defendant would have 

produced the same ultimate result. W e  
hold that use of the material witness stat­

ute is not a picicquisite to proof of a good 

faith effort on the part of the State to 
obtain the witnesses’ presence at trial.

TliF IDENTIFICATION T E S T I M O N Y

Prior to trial defendant moved to sup­

press any in-court identification testimony 
of Eleanor Gallman and Joseph Mascari.

Mr**. Eleanor Gnllnvn, wife of the mur­

der victim, had testifieo at the preliminary 
hearing and identified the defendant Reid. 

At the preliminary hearing she testified 

that she had been told previously by the 
county attorney's office that Watson and 

Reid would he there and she observed the 
two defendants handcuffed and in jail 
clothes prior to her identification testimony 
at the preliminary hearing. She also testi­

fies! that she had seen a picture of one of 
the two defendants in a newspaper on the 
first day after the incident. Mrs. Gallman 
was cross-examined by the attorneys for 

Reid as to the basis of her identification. 
Both at the preliminary hearing and at the 

triai, her identification of the defendant as 
one of the men who participated in the 

robbery was firm and unwavering. Mr. 
Joseph Mascari did not testify at the pre­
liminary hearing hut did testify at the trial.

The defendants filed a motion to suppress 

the two identifications and asked for an 
evidentiary hearing on the matter of the 

identification of the defendant by both Mrs, 
Gallman and Mr. Mascari.

At the hearing on the motion the follow­
ing transpired:

“MR. BROGNA; Your Honor, the De­
fendants have filed a motion to sup­
press identification, especially as to 

Mrs, Gallman. I Imve her down here 
under subpoena today. It is not my 
motion !>ul 1 would like to make an 
argument, lit. this time that it is not a 

proper motion.
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“MR. DAVIS: Your Honor, the reason 
we requested this hearing is particular­

ly the circumstances surrounding the 
actual identification of these particular 
clients in this case, our clients. Refer- 
rintr more particularly, the authority 

for this is the Stovall case, which >s a 
Ur.icd States Court case. It L ur 

position, true, there was no line-up, hut 
in fact, the first contact that Mrs. Gall­

man had with the Defendants in this 
case was at the preliminary hearing. 
At that point in time certain questions 

were asked of her when she got on the 
stand regarding her identification, and 

it was brought out quite clearly that 
she was influenced by the fact that our 

clients were brought in, shackled, simi­
lar clothing, and ' asked her specifical­

ly myself at the preliminary hearing, 
and the transcript will hear this out, 

whether or not she had seen any photo­
graphs of these people prior to the 
hearing, and she contradicted herself 
on several occasions. First she said, no, 

she did not and then she said, ‘I saw 
photographs in the paper hut 1 paid tio 
attention to them and didn’t read the 

article ■' and then she contradicted her­
self and said she had read the headlines 
in the articles and saw the photo­

graphs. It is our position, Your Honor, 
that this particular arrangement unfor­
tunately that was occasioned by these 
articles and by the fact that our clients 
were paraded in front of her shackled, 

the same clothing, and the only ones 
there that were shackled like this, tak­

en into the very courtroom that she 
was taken to to testify, led her ;o the 
identification of those two individuals, 

and we fool that her identification was 
tainted in that regard and is the reason 
that we have made a motion to sup­

press the identification. * * *"

The court refused to allow a hearing on 

whether Mrs. Gallman’s proposed identifica­
tion was tainted by pretrial procedures.

The defendant did not pursue the motion 

to suppress as to the witness Mascari and 
we will not consider the motion to suppress 
his identification further.

[13] There was no objection nor request 

for hearing at the time Mrs. Gallman testi­

fied at the trial, iiowever, we have said 

that a proper motion in limine will preserve 

the defendant's objection on appeal even 

nut renewed at trial. Slate v.
4.L. .minion
Briggs, 112 Ariz. 379, 5-12 P.2d 801 (1975).

W e  have stated that seeing the defendant 

at the preliminary hearing, or for that mat­

ter the trial, cannot, as a practical matter, 

he avoided or made less suggestive State 
v. Ware, 113 Ariz. 340, 554 P.2d 1207, filed 7 
September 1976; State v, Fields, 104 Ariz. 
486, 455 i J.2d 964 (1969) This does not 

mean that when the question is timely 

raised the court may refuse to conduct a 

hearing on the possibility that, considering 

the totality of the circumstances, the pre- 

trial actions have resulted in a tainted trial 
identification. In the instant case, the wit­

ness was (old beforehand that she would 

see the defendants. She did see them 

shackled prior to her testimony, and the 

defendant had a right to a hearing to deter­

mine if her identification was ti e result of 

her observation prior to the preliminary 

hearing or as a result of the events at the 
time of the robbery.

[14] The trial court should have held a 

hearing to determine if the identification by- 

Mrs. Gallman war. tainted by pretrial proce­

dures. 'n other words, did her identifica­

tion come from the county attorney’s sug­

gestion that she would see the defendants 

in shackles before the preliminary hearing 

or from her recollection of the events on the 
night of the crime. W e  have staled: 

"Defendant also suggests that this pre- 

trial confrontation a u s  unduly suggestive 

and prejudicial and tainted the complain­

ing witnesses' in-cnuii identification W e  

are unable to determine from the record 

whether the confrontation was sufficient­

ly suggestive to permit the possibility of 

misidentification. However, in light of 
the criteria which we outlined in Doss/j- 
reanlt, should the defendant object to the 
in-court identification * * * it is im­

perative that the trial court, on retrial, 
hold a hearing in the absence of the jury.
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At such a hearing, the burden is on the 
prosecution to establish by clear and con­

vincing evidence that the pretrial identi­

fication was not unduly suggestive. In 
addition, ‘if the trial judge concludes that 
the circumstances of the pre-trial identifi­

cation were unduly suggestive or that the 

prosecution has failed to establish by 

clear and convincing evidence that they 
were not, then it is the prosecution’s bur­

den to satisfy the trial judge from clear 

and convincing evidence that the pro­

posed in-court identification is not tainted 

by the prior identification.' State v. Dcs- 
sureuult, supra, 101 Ariz. [380] at 384, 453 
P.2d [951] at p. 955. See also Stovall v. 
Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 
L.Ed.2d 1199 (1967).’’ State v. Lopez, 105 
Ariz. 81, 86, 459 P.2d 517, 519 (1969).

W o  believe that the trial court should 

have conducted a factual hearing concern­
ing Mrs. Gallmnn's identification. Having 

failed to do so, we must consider whether 
this failure was harmless. As we stated in 

Dessurcaull, supra:
“[I]f it can be determined from the record 

on clear and convincing evidence that the 
in-court identification was not tainted by 

the prior identification procedures or 

from evidence beyond a reasonable doubt 

that it was harmless, and there is other­
wise no error, the conviction will lie af­

firmed." Stain v. Dcssurcnult, supra, 101 
Ariz. at 381, 453 P.2d at 955.

The testimony of Mrs. Gallman at the 
preliminary hearing together with her testi­

mony at trial indicated that the meeting 

with the county attorney and the observa­
tion of the defendants prior to the prelimi­
nary hearing did not taint her identification 

of the defendant.

As a result, we believe any error was 
harmless beyond a reasonable doubt. State 
v, Dcssurenult, supra; Chapman v. Califor­
nia, supra; Harrington v. California, supra.

T H E  V I D E O T A P E D  T E S T I M O N Y  

O F  DR. IIIRSCH 

Prior to trial, the State moved for an 

order to videotape the testimony of Dr. 

Louis Hirsch, the coroner's pathologist for

Pima County, for admission into evidence at 

trial. According to the State’s memoran­

dum, Dr. Hirsch, the pathologist who exam­

ine! the body of the decease 1, was to be on 

“extended out-of-country travel during the 

dates set for trials." The defense filed a 

written opposition to the State’s motion. 

Aft' r hearing, the court granted the m o ­

tion. The testimony of Dr. Hirsch was vi­
deotaped inn,KF^iTr6brfrwllh~defendant 

[iresent and the doctoFwas'cross-examined 

by~clefehdant's attorney. The trial judge 

was present and ruled on ̂ bjection^

Rule 15.3 of the Arizona Rules of Crimi­

nal Procedure (1973) reads in part as fol­

lows:

"a. Availability. Upon motion of any 

party or a witness, the court may in its 

discretion order the examination of any 

person except the defendant upon oral 

deposition under the following circum­

stances:

(1) A  parly shows that the person’s 

testimony is material to the case and that 

there is a substantial likelihood that lie 

will not be available at the time of trial;" 

And subsection (c) of Rule 15.3 states:

“c. Manner oi 'iking. Except as other­

wise provided herein or by order of the 

court, depositions shall he taken in the 

manner provided in civil actions. * * "

The Rules of Civil Procedure, 16 A.R.S., 

provide:

"(4) The court may upon motion order 

that the testimony at a deposition ho 

recorded by other than stenographic 
means, in which event the order shall 

designate the manner of recording, pre­

serving, and filing the deposition, and 
may include other provisions to assure 

that the recorded testimony will bo accu­

rate and trustworthy. If the order is 

made, a party may nevertheless arrange 

to have a stenographic transcription 
made at his own expense." Rule 30(b)(4), 

Arizona Rules of Civil Procedure, 16 

A.R.S.

[151 W e  feel that. Rule 15 of the Arizona 

Rules of Criminal Procedure (1973), when
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read with Rule 30 of the Arizona Rules of 

Civil Procedure, 16 A.R.S., allows the testi­

mony of a witness to be videotaped and 
introduced at trial under safeguards as pro­

vided by the trial judge. The defendant, 

however, contends that this procedure vio­

lates his Sixth Amendment right to con­

frontation. W e  do not agree.

The right to confront a witness at trial 

has long been recognized as fundamental to 

the adversary system of justice. It is not 

only a right of the defendant, but is a 

benefit to the trier of fact.

“It has been widely recognized, however, 

that in addition to the benefit which a 
defendant has in testing the reliability of 

a witness against him by cross-examina­

tion, confrontation ordinarily secures a 
secondary advantage in making it possi­
ble for the tribunal before whom the 

witness appears to judge from his de­
meanor the credibility of his evidence. 
This advantage results, not from the con­

frontation between the witness and the 
accused, but from the witness's presence 

before the tribunal." Government v. 

Aquino, 378 F.2d 540, 517 (3rd Cir 19G7). 

And the United States Supreme Court has 

held that the Sixth Amendment right of an 
accused to confront the witness against 

him, as a fundamental right, is obligatory 

upon the states by the Fourteenth Amend­

ment. Pointer v. Texas, 380 U.S. 400, 85 
S.Ct. 1065, 13 LEd.2d 923 (1965). The 

court in this and other cases has been most 

concerned with the testimony at the prelim­

inary hearing being used at the trial of the 

defendant.

There is, however, a dii.orcnce between 

using testimony from a preliminary hearing 

and a deposition taken for use at the trial 
under adequate safeguards. As the court 

in Barber v. Page, 390 U.S. 719, 88 S.Ct. 
1318, 20 L.Ed.2d 255 (1968), also pointed 

out:

" a  preliminary hearing is ordinarily a  
much less searching exploration into the 

merits of a case than a trial, simp!., be­
cause its function is the more limited one 

of determining whether probable cause 

exists to hold the accused for trial." 390

U.S. at 725, 88 S.Ct. at 1322, 20 L.Ed.2d
at 260.

The purpose of a preliminary hearing is 

for a determination of probable cause and 
not for guilt or innocence. Also, the de­

fendant, at the time he cross-examines, does 
not know whether the witness is to be 

called later at trial. In the instant case, m e  
deposition was taken under trial conditions 

and the defendant cross-examined knowing 

the purpose of the testimony and that the 
testimony was, in all probability, going to 

be used at the trial. Both the United 

States Supreme Court, California v. Green, 
399 U.S. 149, 90 S.Ct. 1930, 26 L.Ed.2d 489 
(1970), and this court, State v, Watson, su­
pra, allow prelimin ry hearing testimony to 
be read into evideiv a at trial when a wit­
ness is unavailable. W e  believe the proce­

dure used here, under the facts in this case 

and the nature of Dr. Hirsch’s testimony, to 
be far less offensive to defendant’s right to 

confrontation than testimony from a pre­
liminary hearing. Also, we think that there 
is even less conflict with the Sixth Amend­

ment right to confrontation when the depo­

sition is used for a purely foundational mat- 

tcr as the Florida Supreme Court did in 

allowing the videotape testimony of a lab 
technician to be admitted at trial. Hutch­
ins v. State, 286 So.2d 244 (Fla.App., 1973). 
See also Annotation 60 A.L.R.3d 333.

Although Dr. Hirsch did testify concern­

ing the angle of the bullets, leading to the 

inference that the victim was shot in the 

back, his testimony herein was concerned 

primarily with the cause and time of death 
which testimony was not seriously ques­

tioned but which was a necessary founda­

tion to the establishment of the crime.

The Washington Supreme Court has gone 

even further in a case wherein a victim was 

allowed to testify by videotape which was 
introduced at the trial of the defendant. 

The victim was an officer on a merchant 

ship who was robbed on 20 May 1974 and 

was able to identify the defendant as one of 

his robbers. Since the ship was leaving 

shortly, the prosecution, after arrest of the 

defendant and appointment of counsel, noti­

fied the defendant that the victim's tosti-

i

ington
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v iy would be videotaped the following 

•noon, 21 May 1974. The defendant 
d that there was insufficient time to 

j. for the deposition. Nevertheless,
• ... w^otape deposition was held at 4:00 

p.m. the afternoon of the 21st with the 

defendant, being present and his attorney 
cross-examining the victim. The Wash­

ington Supreme Court held:

“ * * ‘ the deposition satisfied the

confrontation clause requirements of the 

Sixth Amendment to the United States 

Constitution." State v. Hewett, 86

Wash.2d 487, ---, 54L P.2d 1201, 1205

(1976).

While we might not be willing to go as 

far as the Washington Supreme Court, we 
fee' it indicates that this procedure can, 

when properly used, satisfy the confronta­

tion clause of the Sixth Amendment.

JIG] W e  find no error in allowing Dr. 

Hirsch to testify by videotape under the 
appropriate safeguards contained herein.

In deciding as we do, we wish to emphasize 

that our decision might be different" were 
hc aimewitness t(j"lh~e~etrontg'6rtlie~crime. 

SucFa crucial witness should not_be lightly 

excused from attendance at the trial itself. 
WheTi eonsidering when to allow a witness 

to testify by videotape in a criminal trial, 
the trial court must balance the right of the 

defendant to the right of confrontation and 
the need of the trier of fact to the addition­

al benefit of having a particular witness 
testify ir. person at the trial with the extent 

of the need for the witness to be awav at 
the TIme~oF trial. The treatment by the 
courts of witnesses has not always resulted 

in willing and cooperative testimony once 
witnesses have been compelled to utter.:! 

court. B ecause of his professional special­
ty, l)r. Hirsch. a pathologist,.might not be 
able to go on a vacation withoutdisrupting 
or postponing trial dates. The right of the 
defendant to confront the witness against 

bini’can"also accommodate the convenience 

of m  witness without doing an injustice.

In weighing the right of the defendant 

and the convenience of the witness, the 
court may take bitq_consideratioq the.occu- 

palion of the witness and the natnrc-of his

. REID Ariz. 149
P.2d 13G

testimony. If it can be demonstrated that 

the failure of the witness to be present at 

trial will prejudice the defendant or the 

State, the motion should not be granted. 
Absent a showing of prejudice or lack of 

good faith, we w ill rcdy'on tKesound discre­

tion of the trial court in granting a motion 
to "present videotaped evidence to the jury.

UndeFlhe safeguards required by the 

trial court, we find no violation of defend­

ant’s Sixth Amendment right to confronta­

tion.

T E S T I M O N Y  O F  N A N C Y  de M U T H

[17] At the trial the following tran­
spired:

‘‘Q  What did you do when you heard the 

shots?

“A  I got up. I knew I had to get out of 

there because I didn’t know, so I got 

up.

“Q Was that person still in your room?

"A I don’t know. I looked up and I 

didn’t sec anybody so I just pushed 

open my window and pushed the screen 

out.

"Q Did you hear anything before you 
went to the window?

"A A  shot and 1 heard a lot of shots and 

then I heard my stepfather calling out.

"MR. HAYES: Your honor, I have a 
motion that 1 would like to have heard 

outside the presence of the jury.

"TH E  COURT: What kind of a motion?

(The following took place at the Bench of 

the Court:)

"MR. HAYES: 1 have received absolutely 

none of this in my discovery.

“MR. B R O G N A :  lie has received all the 

police reports. I have no written re­

ports on this person,

“MR. HAYES: About her lying on the 

lied?

T H E  COURT: You may reserve your 

right to make your motion at a later 

lime.

"MR. HAYES: There is nothing that 1 

have heard about what she said about
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*' q.wf.g’ffwi

her father or stepfather, what he said 

when she was lying on the bed, and the 
fact that she saw this man when he 

came right inside the room.

“T H E  COURT: I don't see any Brady 

material so far.

“MR. HAYES: I would like to ask for 

sanctions.

“T H E  COURT: You may reserve your 
right to make motions at a later time."

Later, at *he hearing on the motion, it 
became apparent that the county attorney 

had talked to the witness and made some 

notes on this particular part of the testimo­
ny which he had not made available to the 

defendant. Our Court of Appeals has stat­

ed:

“In addition, it was error for the prosecu­
tion not to have disclosed the statements 

taken from Anna Morrison, a witness. 
The prosecuting attorney stated that he 

had taken note? when speaking with the 
witness. Such notes do not meet the 

‘work product' exception to disclosure un­

der Rule 15.4(b)(1), 17 A.R.S., as they are 

not ‘theories, opinions and conclusions’ of 
the parties or their agents. To rule oth­

erwise would make a premium out of not 
taking verbatim statements in order to 
avoid the disclosure required by the rules. 

However, the disclosure has now been 
accomplished due to the trial and hence, 
the matter is moot." State v. N.i lez, 23 
Ariz. A pp. 462, 463, 534 P.2d 27U, 271 

(1975).

The withholding of the information, how­
ever, does not appear to have been prejudi­

cial, and we do not believe sanc‘!cns were 
required as defendant desired. Refusal to 

grant a mistrial was not error.

C U M U L A T I V E  E V I D E N C E  

f 18] Defendant argues that he was de­

nied a fair trial due to the admission into 

evidence of "(njutnerous, cumulative photo­
graphs and fingerprints." W e  do not agree. 

The admission of evidence is largely within 
the discretion of the trial court and will not 

be disturbed on appeal absent an abuse of 
discretion. State v, Briefly, 109 Ariz. 310. 
500 P.2d 203 (1973).

W e  have read the record and reviewed 

the exhibits. W e  find nothing to indicate 

that defendant Reid was in any way preju­

diced by the introduction of “cumulative" 
evidence.

E V I D E N C E  O F  FLIGHT

[19] Evidence of defendant's attempt to 

escape from the police at the time he and 

Watson were arrested was introduced into 

evidence, primarily on the charge of ob­

structing justice. Defendant contends that 

since the court granted the defendant’s m o ­

tion for a directed verdict on the obstruc­

tion of just::e count this testimony was not 
only inadmissible but prejudicial. W e  do 

not agree. Even if the defendant had not 

been charged with obstructing justice, the 

admission of his attempted flight would not 

have been inadmissible. The fact that the 
defendant attempted to flee from custody 

at a point remote in lime from the actual 

crime goes to the weight and not to its 

admissibility. State v. Wilcyaski, 111 Ariz. 
533, 534 P.2d 738 (1975), cert, denied 423 

U.S. 873, 96 S.Ct. 141,46 L.Ed.2d 104 (1975). 

W e  find no error.

E X CESSIVE S E N T E N C E

The trial court ordered cert; in portions of 
the prosentence report not to 1 e disclosed to 

the defendant. In doing so, it stated on the 

record which portions were being withheld 
and that the rear; n for doing so was for 

"the protection of tne people involved." De­

fendant, without further argument, submits 
that this constituted a denial of procedural 

due process.

[20] In the companion case of Slate v. 
Watson, supni, we held that the specific 
provisions of A.R.S. § 13-451 relating to 
sentencing in a first degree murder case, 

i.e. that only that material necessary for the 

protection jf human life could lie withheld 

and that s.ich material could not be con­

sidered in determining the existence of any 

aggravating or mitigating circumstances, 

must be compiled with. In the instant case, 

it would appear from the record that these 

provisions were followed. Moreover, in

light of 1 
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light of the fact that the defendant re­
ceived the lesser of the two possible sen­

tences (death T  life), we can perceive of no 

prejudice having been suffered by him from 

the presentenee report.

[21] Defendant also contends that the 
other sentences were also excessive. W e  

have said:

“The legislature has given the trial court 
broad discretion in sentencing a defend­

ant for a period within the statutory min­
imum and maximum. Because a defend­

ant appears in person before the trial 
judge, the trial judge is, in most instanc­

es, better able than we to evaluate the 

defendant and his circumstances and to 

determine what action will most likely 

rehabilitate him to constructive activity, 

(citation omitted) Accordingly, this 

Court has consistently held that the pro­

nouncing of a sentence is within the 

sound discretion of i' trial court and 

that we will uphold n sentence if it is 

within the statutory limits unless there is 

a clear abuse of discretion, (citations 

omitted).’’ State v. Smith, 107 Ariz. 218, 
219, 484 P.2d 1049, 1050 (1971).

All of the sentences imposed upon the 

defendant were within the statutory limits. 
In addition, we have read both the tran­

script and the probation report and have 
found nothing therein to indicate that the 

trial court abused its discretion.

The verdicts, judgments, and sentences 

are affirmed.

HAYS, H O L O H A N  and G O R D O N ,  JJ., 

concurring;._____

, • " STRUCKMEYER, Vice Chief Justice, dis- 
( senting. _ ,   —— ————

I am unable to concur with the majority 
of the Court in the disposition of this ease,

At the onset, two points thould he made 

c'car, First, seemingly Dr. 1 irseh intended 
tc leave Arizona on a vacation and to he 
absent from Arizona at the time of the 

trial. While lie was within Arizona’s juris­

diction, the prosecution petitioned Lhe Supe­

rior Court for its order to permit his testi­
mony Lo be videotaped. No effort was

made by the prosecution to require his per­

sonal attendance by subpoena. Indeed, in­

sofar as the record is concerned no plausible 

reason is suggested why the trial should or 

could not have taken place either before or 

after his return. It is therefore abundantly 

clear that the videotape of his testimony 

and its subsequent use at the trial against 

the defendant was solely for the personal 

convenience of Dr. Hirsch or the court and 

foi no other reason whatsoever.

I consider that the resolution by the m a ­

jority of the question of the admissibility of 

Dr. Hirsch’s videotaped testimony is consti­

tutionally unsound. Their reliance on the 

principle that the “trial court must balance 

the right of the defendant to Lhe right of 

confrontation and the need of the trier of 

fact to the additional benefit of having a 

particular witness testify in person at the 

trial with the extent of the need for the 

witness to be away at the time of trial” is 

unique in the annals of American constitu­

tional law. No authority is cited for such a 

surprising doctrine. It is diametrically op­

posed to the repeated holdings of this 

Court, the Supreme Court of the United 

States, and the Sixth Amendment right of 

confrontation. Certainly one can be in 

sympathy with Dr. Hirsch and his personal 

desire for a vacation, but concern for the 

convenience of a witness does not evoke the 

power to suspend the Constitution of tlu* 

United States.

Second, it is not Reid’s position that vi­

deotaped testimony is different from testi­

mony such as that taken at a pi liminury 

'hearing or a former trial Where a tran­

script of testimony would be admitted un­

der the customary rules of ovi ience, he does 

not argue that it should no! have been 

admitted at this trial, The lucid statement 

of the Florida court in Hutch ini- v. Florida 
(Flu.App.) 280 So.2d 244 , 2-10 (1978), is apro­

pos:

“If the previously taken and preserved 

testimony of the witness, unable to be 

present was admissible at the trial, it has 

not been shown how its submission by 

video tape, as distinguished from a writ­
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ten transcript ion of the questions and 
answers, resulted in harmful error.”

The question here is whether a witness 

should be required to be present at the trial 
so that the right of confrontation may he 

exercised personally in the presence of the 

jury trying the accused. The most recent 

statement of this Court was made in 1973 in 

State v. Briley, 109 Ariz. 74, 505 P.2d 245. 
There, we said:

“Ordinarily, the defendant must be giv­

en the opportunity to test the recollection 

and credibility of the witnesses against 

him in a face to face encounter before the 

jury. This Sixth Amendment right of 
confrontation in the Constitution is essen­

tial and fundamental, and has been made 

obligatory upon the states through the 

Fourteenth Amendment." (Citations 
omitted) 109 Ariz. at 75, 505 P.2d at 2-16.

One of the latest cases of the United 
States Supreme Court construing a defend­

ant’s Sixth Amendment right to confronta­
tion is Burlier v. Page, 390 U.S. 719, 88 S.Ct. 
1318, 20 L.Ed.2d 255 (19U8). It deals with 

the testimony of a witness who testified at 

a preliminary hearing but who was absent 
at the trial in these circumstances. Peti­

tioner Rarber was charged with robbery in 
Oklahoma. A. co-defendant, Woods, testi­

fied at the nrcliminary hearing incrimina­
ting Barbee. When Barber was brought to 

trial, Wjods was in a federal penitentiary in 

Texa ., about 225 n.i'os away. No attempt 

was made ny the prosecution to bring 

Wflotn: 1,1 the trial, but, rather, there was 

introduced a transcript of his testimony 

taken at the preliminary hearing. The Su­
premo Ct urt of the United States empha­

sized that the objective of the confrontation 

clause of the Sixth Amendment to the Fed­

eral Constitution is not only to safeguard 

the right of the cross-examination, but to 

prevent depositions from being used against 

a defendant in place of a personal examina­

tion at which the wiLiwsx was com/idled to 
stand face to face with the accused a/i<1 the 
Jurors to determine whether the witness 
was worthy of belief.

Traditionally there has been an exception 
to the requirement of confrontation where

a witness is not available through no fault 

of the prosecution—that is, through death 

or having fled the jurisdiction. But the 

exception arises from necessity only. 

Where, as here and as in Barber v. Page, 
the State made absolutely no effort to ob­

tain the presence of the witness at trial, the 

use of the substitute evidence cannot be 

condoned. True, it can be argued, video­

tape is better than the reading of a deposi­

tion or transcript of former testimony, but 

it is not the same as a personal confronta­

tion. Something important may be lost in 
the process.

Nor should this defendant’s constitutional 

rights be dependent upon the answer to the 

question whether Dr. Hirsch was not really 

an important witness as the majority seem 

to suggest. In the United States in the 

past a defendant has had the right to con­
front his accusers and have the jurors con­

front them. If this is not to be so, then the 
time will soon arrive when criminal trials 

w !|! be conducted by videotaped depositions 

for it is seldom convenient for the witnesses 
to be present at the trial.
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S T A T E  v. H E W E T T
C i t e  as. Wash.. 5 4 5 1\2<11 2 0 1

SO Wush.2d -187 

The S T A T E  of Washington, Respondent, 

v.

Reginald L. H E W E T T  and Johnny Lee 

Simms, Appellants.

No. 43706.

Supremo Court of Washington,
Eli Itnnc.

Feb. li, ifi’G.

Helionrlng Denied April 7, 1070.

After defendants were convicted in 

Superior Court, Pierce County, Marilyn D. 

Soule, J., of armed robbery, they appealed. 

The Supreme Court, Hamilton, J,, held, in­

ter alia, that the State was properly al­

lowed to introduce video taped testimony 

of the robbery victim, that photographic 

identification of defendants was not imper­

missibly suggestive, and that while an iden­

tification a1 o ft ndants by the victim while 
they were neat :< on a bench in the police 

station might have been impermissibly 

suggestive, it did not taint the deposition 

identification since the latter had an inde­
pendent source.

Affirmed.

1. Criminal L a w  0=»C62(l)

Statute guaranteeing accused’s right to 

meet witnesses produced against him face 

to face did not prevent use of videotape 

recordings in criminal trial. R C W’A  10.- 

52.060; CrR 4.6; U.S.C.A.Const. Amend. 

6.

2, Doposltlons C=G7

Videotape recording falls within mean­

ing of phrase "recorded by other than sten­

ographic means" as that phrase is used in 

criminal rule dealing with testimony at 

deposition; Supreme Court would there­

fore expressly approve use of videotape rc- 

co' dings for taping of depositions. C R  

30(h)(4); U.S.C.A.Const. Amend. 6.

See publication Words and Phrases 

for oilier judicial constructions and 

definitions.

545 P.2d—76

Wash. 1201

3. Criminal L a w  C=>438.l

In order properly to authenticate vid­

eotape tor introduction during trial, pro­

ponent must show that video and audio 

portions of videotape arc functioning prop­

erly; that operator is trained and experi­

enced in use of videotape recording; that 

audio and visual portions of recording arc 

authentic and accurate; that no changes, 

additions, or deletions have been made; 

that videotape has been properly pre­

served; and that video portion is clearly 

visible and audio portions sufficiently 

understandable; speakers must also he 

identified. C R  30(b)(4); U.S.'C.A.Const. 

Amend. 6.

4. Depositions C=>08

Videotaped deposition of robbery vic­

tim was properly admitted in evidence in 

robbery prosecution where circumstances 

of case presented emergency, since victim’s 

ship was scheduled as to sail for Japan on 

morning following accuscds1 arrests; un­

der such circumstances, accuscds were giv­

en adequate opportunity to cross-examine 

victim, despite their contentions that their 

counsel had not been prepared on such 

short notice to conduct such cross-exami­

nation adequately, R C W A  10.52.060; 

CrR 4.6, 4.6(c); C R  30(b)(4); U.S.C.A. 

Const. Amends. 6,14.

5. Depositions 0=90

Kvidcncc sufficiently showed that rob­

bery victim was unavailable for trial, so as 

to make his videotaped deposition admissi­

ble in evidence, where it was shown that 

victim was at sea on day of defends .it’s 

trial. CrU 4.6.

(I. Doposltlons 0=590

State satisfied requirement of making 

good-faith effort to obtain victim's pres­

ence at trial, so as to permit introduction 

of victim’s videotaped deposition in evi­

dence, where it cooperated fully with de­

fendants in efforts to obtain victim’s pres­

ence for proceedings subsequent to deposi­

tion and kept defendants informed of vic­

tim’s movements and provided them with
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opportunity to secure additional testimony 

from victim. CrR 4.6; U.S.C.A.Const. 
Amend. 6.

7. Constitutional L o w  C-sORfi/a;

Photographic identification was not 

conducted in impermissibly suggestive 

fashion, and did not constitute violation of 

due process clause of Fourteenth Amend­

ment, where police chose photographs of 

five black men with s> lewhat similar fea­

tures from police files and did not tell rob­

bery victim of defendant's name or that 

defendant's picture was one of five pic­

tures chosen. U.S.C.A.Const. Amend. 14.

8. Criminal L a w  C=339

While identification of defendants by 

robbery victim where the defendants sat 

handcuffed to each other in hallway of po­

lice station might have been suggestive and 

conducive to mistaken identification, it did 

not taint victim’s later deposition identifi­

cation of defendants where such deposition 

identification had independent source in 

victim’s opportunity to view defendants 

during commission of robbery in question.

Burkcy, Marsico, Rovai, McGoffin, 

Turner &  Mason, Thomas P. Larkin, Ta- 
coim, for appellants,

Donald F. Herron, Pros. Atty„ Michael 

R, Johnson, Deputy Pros. Atty., Tacoma, 
for respondent.

H A M I L T O N ,  Associate Justice.

This appeal involves the admissibility of 
» video tape deposition of the victim of a 

robbery. The appeal also concerns wheth­

er certain post-arrest identifications violat­

ed the due process clause of the Fourteenth 

Amendment to the United States Constitu­
tion.

On May 20, 1974, Mr, Saul 11. Pacste, an 

officer of the merchant ship M.S. /lztilia, 
met a your.g woman named Kathy at the 

Circle Tavern in Tacoma, Washington. 

After they spent several hours in the tav­

ern, Mr. Paestc and the woman proceeded 

to another bar located in the nearby I ns

station. They remained at this bar for 20 

minutes, and then Mr. Paeste accompanied 

the woman to her apartment. On the way 
to the apartment, Mr Paeste observed a 

black man give the woman a key. Shortly 

after they arrived, two black men entered 

the apartment and asked Mr. Paeste for 

money. Mr. Paeste recognized one of the 
men as the person who gave the woman a 

key outside the bus station. Mr. Paeste of­

fered the two men $20. The men refused 

this amount and demanded that Mr. Paeste 

give them all of his money. One of the 

men pointed a gun at the victim and the 

other displayed a knife. Mr. Paeste gave 

them $105. Then, the two men forced the 

victim out of the apartment and into a car. 

The two men drove the victim a few 

blocks and ordered him out of the car.

At approximately 2:30 a. in., the victim 

called the police. Investigator Parks re­

sponded to the call and arrived at the 
scene of the robbery a half hour later. 

The victim recounted the events of the 

robbery and gave a detailed description of 

Kathy and the two black men. Mr. Parks 

also observed the names of Kathy Iluth 

and appellant Johrmy Simms on the apart­

ment mailbox, The officer then drove the 

victim to the police station. At the station, 

investigator Parks placed five pnotographs 

in front of the victim and lie identified a 

picture of the appellant Johnny Simms. 

The victim also described the car in which 

he rode with the two men. Investigator 

Parks checked the automobile records and 
found that the appellant Simms owned an 

automobile similar to the one that ti „• vic­

tim described. Mr, Parks drove the victim 

to his ship which was anchored in the Ta­
coma harhor.

Investigator Parks returned to the apart­
ment and at 4:45 a. ni. arrested appellant 

Simms, appellant flcwett, and Kathy Iluth. 

Mr. Parks brought the victim back to the 
station at 5 a. pi. The victim spotted the 

defendant Kathy Iluth upon entering the 

station and identified her as the woman in­

volv'd >:i f o robbery. The victim later 

obsc ved the appellants handcuffed to each

other and seated 

way of the stati 

peliants as the t
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don, the Direct 
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tion was played during the trial, The jury 

convicted the appellants of the crime of

other and seated on the bench in the hall­

way of the station. He identified the ap­

pellants as the two men who robbed him.

At 11.30 ,i. m. on May 21, 19"4, counsel 

for the State contacted Mr. M. Fred Wee- 

don, the Director of the Department of 

Assigned Counsel for Pierce County, and 

arranged for a hearing before a superior 

court judge. The State proposed to pre­

serve the testimony of the victim with the 

use of video tape equipment. M r  Pacste’s 

ship was due to sail at 10 a. ni. the next 

day. The appellants’ couisel claimed that 

they had insufficient time to prepare for 

the deposition. The appellants also object­

ed to the use of the video tape equipment. 

The trial judge ordered the video taping of 

the deposition. The deposition began at 4 

p. m. and lasted approximately 1 hour, 45 
minutes.

At trial, the appellants moved to sup­

press the video tape. The trial court de­

nied the motion. The video tape dcposi-

1. "Every person accused of "rinio shall luivo 
the right to meet the witnesses produced 
■■gainst him face to face: /Yondo/, That 
whenever any witness whose deposition ahull 
liavo been tnhcn pursuant to law by a magis­
trate, in die presence of the defendant mid Ids 
counsel, shall he absent, ami cannot lie found 
when required to testify upon any trial or 
hearing, so much of nuch dojiosltioii ns the 
court nIiii)1 deem admissible and competent 
shall ho admitted and read as evidence ia such 
case.’’ « C \ V  10.02.000.

2. "Hole 4.(1 Dc|H>xitions.

“(a) W h e n  Taken. Upon a showing that 
a prospective witness may bo unable to attend 
or prevented from attending a trial or hearing 
or if a witness refuses to discuss the case 
with either counsel and tlmt Ids testimony is 
material and that it is necessary to takn his 
deposition in order to prevent u failure of 
justice, thu court at any tituo after the filing 
of an Indictment or Information may upon 
motion of a party and notice to tlio parties 
order that hiH testimony be taken by deposi­
tion and tlmt any designated books, pu|<crs, 
documents or tangible objects, not privileged, 
be produced lit the inline time uml place.
"(h) Notice of Taking. Tho party at whose 

instance a Deposition is to he taken shall give 
to overy other party reasonable written notice 
of the time and plucc for taking tho depixd-

robbery and entered a snertnl v-rdjr; End­

ing the appellants armed with ’3-’.'.y weap­

ons at the time of the commis..ion of the 

robbery.

[1] Initially, the appellants contend 

that R C W  10.52.060* prohibits the use of 

video tape recordings in a criminal trial. 

W c  disagree. R C W  10.52.060 provides for 

the taking of a "deposition” of a witness 

when that witness is unavailable for trial. 

CrR 4.62 provides the procedure for taking 

depositions in criminal proceedings. Pur­

suant to this rule and upon motion by any 

party, the court may order a deposition to 

be taken in order to prevent a failure of 

justice. The trial court in this case prop­

erly ordered the deposition to be taken in 

order to preserve the testimony of the vic­

tim whose ship sailed the following day. 

CrR 4.6(c) states that 41 [a] deposition shall 

be taken in the manner provided in civil

tion. Tlie notice ahull state the mime ami 
address of each person to he examined. On 
mol ion of n party upon whom tin; notice is 
served, the court for came shown may extend 
or shorten the time and may change the plucc 
of taking.
“(e) H o w  Taken. A  do|*>sitlon bIiiiII ho 

taken in the manner provided in civil actions. 
No deposition shall lie used in evidence against 
liny defendant wiio has not had notieo of and 
uu opportunity to participate in or I hi present 
lit the taking thereof.
“(d) Use. At the trial or upon any hearing, 

» part or all of a deposition so far ns other­
wise admissible under the rules of evidence 
may be i us I if it appears: t hut tho witness 
is dead; or tlmt tho witness is uunvniliihlc, 
unless it appears that his unavailability was 
procured by the party offering the deposition ; 
or tlmt thu witness is unable to attend or testi­
fy becntitto of sickness or infirmity; or that 
tin) parly offering the deposition Inis lioen 
tumble to procure d m  attendance of thu wit­
ness by subpoena. Any dc|K>si(ion may also 
he used hy any party for the purpose of con­
tradicting or impeaching the testimony of tho 
deponent its a witness.
"(c) Objections to Admissibility. Objec­

tions to receiving in cvi. non a deposition or 
purl thereof limy he made s provided in civil 
actions.4* Urlt 4.0.
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actions." This, C R  30(b)(4) controls, and 
it provides:

(4) The court may upon motion order 

that the testimony at a deposition he re­

corded by other i'ictn stenographic 

means. In which event the order shall 

designate tK manner of recording, pre­

serving, and filing the deposition, and 

may include other provisions to assure 

that the recorded testimony will be accu­

rate and trustworthy. If the order is 

made, a party may nevertheless arrange 

to have a stenographic transcription 

made at his own expense.

[2] A  video tape recording clearly falls 

within the terms “recorded by other than 

stenographic means." W e  express! •/ ap­

prove the use of video tape recordings for 

the taping of depositions.

Both state and federal authorities unani­

mously support the use of video tapes for 

the preservation of testimony for trial, 

Hendricks v, Swenson, 456 F.2d 503 (8th 
Cir, 1972); People v. Moran, 39 Cal.App. 
3d 398, 114 Cnl.Rptr. 413 (1974); Hutchins 
v. Florida, 286 So.2d 244 (Fla.App.1973); 
Admissibility of Videotape Film in Evi­
dence in Criminal Trial, Annot., 60 A.L.R, 
3d 333 (1974).3 The commentators also 

attest to the accuracy and reliability of 

video tapes in criminal proceedings. Bar­

ber and Ilates, Videotapes in Criminal Pro­
ceedings, 25 Hastings L.J. 1017 (1974); 

Shutkin, Videotape Trials: Legal and
Practical Implications, 9 Colum.J.Law &  

Social l’rob. 363 (1973); see The Library

3. In 8'talc e. Nctrman, 4 Wmdi.App. fiS-H, 444 
lVJil 473 (11)71), Hits jurisdiction approved of 
the use of ii video tape recording to duplet n 
|KMt-nrreiit ideal if lent Ion,

4. Neither party addressed till' foundational re- ipiircincuta for the admission of a video tape recording into evidence. In State r. Neuman,
at M3, 481 I '.ltd at 470, the Court of 

Appeals stated:

T o  lay a proper foundation for such deniun- 
utrntivo evidence, It is only rtxjuiml that 
tioiiui witness, not necessarily the photo- 
grnphur, tic aide to give some indication 
us to when, where, and under what vlreutn- 
ainiices tho photograph was taken, and that

r

— Selected Checklist on Videotape and the 
Courts, 30 Record of N.Y.C.B.A. 221 
(1975) (collecting source materi.il).

In State v. Roebuck, 75 Wash.2d 67, 70,
448 r.2d 934 (1963), we held that the re­

production of prior testimony docs not vio­

late the Sixth Amendment right to con­

frontation of witnesses if there is a satis­

factory showing that:

(1) the witness is unavailable, (2) the / 

witness was sworn to testify at the pro- / 

rhjus liial, (3) TTTc”accused was prcsciiF's. 
and was afforded the opportunity to J 
cross-examine, ( H Lilt! uliauii ultO**^ 
'seeks lo relate the absent witness’ testi­

mony was present, heard the witness tcs 

tify, and can state in substan. the na­

ture of the subject matter sought to be 

established.

[3] Unlike the Rocbi ck case, the re­
spondent in this case did not call an indi­

vidual to recount the tcstiimd.y of the vic­

tim. The "cspondent also declined to take 

a written deposition of the victim pursuant 

to CrR 4.6. The respondent chose to video 

tape the deposition. The use of a video 
tape is a more efficient means of reproduc­

ing the testimony than the record of a ,'rc- 

liminary hearing, or the recollection of tes­

timony by a person present at. a prelimi­

nary hearing. The video tape preserves a 

permanent and viewable record of all con­

frontations. It enables the trier of fact to 

observe the demeanor of the deponent. 

Therefore, if a party properly authenti­

cates a video tape,4 and me reproduction

the photograph iiiruratcl.v portrays tlm ailh 
jrot illiihtrat4-d.

'i'lla court admitted tho video lope in the 
Xe it'in an case fur demonstrative purposes, i, p., 
lo depict ii jiosl-lirrwd lineup. In thin case, 
llie video tape presented testimonial oviilenci*. 
Therefore, to lay a proper foundation for I In? 
uso of video tapes to preserve testimonial evi­
dence, the proponent essentially must meet the 
rispiiretnenls of Slate r. Williams, -IP Wash.
2d 354, 800, 801 I’.2d 7011 (1050). Tlmt Is, 
tho proiKiueiit must show; (I) tlmt the video 
utid audio poi'tiuntf of the video tape arc func- 
:l> t,j.ik properly; (2) the operatcr is tralnisl 
if •( experienced in the use of video taping 
f .ptipmeilt; (8) the audio nail visual portions

meets the first tl 
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meets the first three requirements of State 
Roebuck, supra, then its admission into 

evidence docs not violate the appellants’ 

Sixth Amendment right to confront the 

witness.

[4] The appellants contend that the re­

spondent failed to establish two of the 

Roebuck requirements. The appellants' 

counsel claim that they were not prepared 

to adequately cross-examine the victim. 

The circumstances of this case presented 

an emergency. The victim’s ship was 

scheduled to sail for Japan the following 

morning. The victim informed the respon­

dent of the sailing, and the respondent no­

tified the appellants 2 hours later. The re­

spondent afforded the appellants access to 

ali of the evidence that the police seized 

during the arrest. Respondent also agreed 

to a 114-hour delay of the deposition. 

This provided the appellants with some I 

hours to prepare for the deposition, Tire 

deposition continued for I hours, and 
the appellants cross-examined the victim 

for at least an hour. Also, the victim's 

ship returned fo the Pacific Northwest in 

July of 197-1. The respondent notified the 

appellants of its return and offered to as­

sist the appellants in securing furthci testi­

mony from the victim. The appellants tie- 

dined this opportunity for additional 

cross-examination. This indicates that the 

appellants were satisfied with the original 

cross-examination. Therefore, in light of 

the emergency time restrictions of this 

case, the appellants were given an adequate 

opportunity to cross-examine the victim.

|5J The appellants also assert the re­

spondent failed to establish that the victim 

was unavailable for trial. The victim tes­
tified at the deposition that his ship was 

scheduled to sail at 10 a. in. the following 

day. At trial, two officers testified that 

the ship in fact sailed for Japan the next 

day. The record also indicates that the 

victim was at sea on the day of the appoi­

nt tho ri-enrilliig on- lUitlii-ntle i-ml iii-c'i.riilo; 
H) m> eliiuigi-o, iidditioux, or ddetioiiH have 
boon innile; (.%) the vlileo tii|» has tieen prop­
erly preserved; (G) the video portion In elenr-

., ms r.2.1 leot 
lants’ trial. This evidence established that 

the victim was unavailable for trial.

[6] The respondent also cooperated ful­

ly with the appellants in the effort to ob­

tain the victim’s presence for proceedings 

subsequent to the deposition. Rcsponcjnt 

kept the appellants informed of the vic­

tim’s movements and provided the appel­

lants with an opportunity to secure addi­

tional testimony from the victim. The re­

spondent clearly satisfied its requirement 

of making a good faith effort to obtain the 

victim's presence at. trial. Barber v. Page, 
390 U.S. 719, 724-25, 88 S.Ct. 1318, 20 L. 
Kd.2d 255 (1968). Thus, the deposition 

satisfied the confrontation clause require­

ments of the Sixth Amendment to the 

United States Constitution.

[7J The appellant Simms also main­

tains that the trial court erroneously de­

nied the motion to suppress the photo­

graphic identification. This identification 

must comply with due process require­

ments. State v. He feller, 76 \Vash.2d 449, 
458 l‘.2d 17 (1969; • State v. Kearney, 75 
Wash,2d 168, 419 l’.'z.l 401' (1969). If the 

deposition identification is based upon pre- 

trial identification procedures violative of 

due process, then the evidence is inadmissi­

ble because it is based or, a tainted source. 

State Moore, 7 V.V.ii.App. 1, 3, -199 l’.2d 
16 (1972). io Simmons ;-. United Stales, 
39U U.S 377, 384, 88 S.Ct. 967, 97., 19 L  

Kd.2d 12-17 (1968), the Supreme Court con­

sidered a photographic identification, and 

stated:

| lijaeh case must lie considered on its 

own facts, and that convictions based on 

eyewitness identification at ttial follow­

ing a pretrial identification by photo­

graph will be set aside on that ground 

only if the photographic identification 

procedure was so impermissibly sugges­

tive as to give rise to a very substantia' 

likelihood of irreparable misidentifica- 

tion.

ly visible mid (lie iitlilio portion sufficiently 

iiinlcrxtiiiiiliil.lc, mid (7) (lie MiMwkeiH inn.it 

be identified,
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In the instant ease, investigator Parks 

chose photographs of five black men with 

somewhat similar features from the police 

files. Mr. Parks testified that he did not 

tell the victim the appellant’s name or that 

the appellant's picture was one uf the five 

pictures chosen. Parks displayed the pho­

tographs to the victim, and the victim se­

lected the photograph of appellant Simms. 

Nothing in the record suggests that the 

photographic identification was “impermis­

sibly suggestive," and we find no violation 

of the due process clause of the Fourteenth 

Amendment.

[8] The appellants further assert that 

the trial court erroneously admitted the 

portion of the video tape testimony that 

concerned th r identification of the appel­

lants while they were seated on the bench 

in the police nation. Essentially, the same 

due process te.t applies to the identifica­

tion of suspects by individually showing 

them to a victim as applies to photographic 

identifications. A  claimed violation of due 
process of law depends <»t. the totality of 

the circumstances surround !ng it. Stovall 
v. Prnno, 388 U.S. 293, 87 S.Ct. i%7, 18 
l-.Kd.2d 1199 (1%7); State r. Moore, sr 
I'm. In this case, the police officer re­

turned to the victim's vessel at 5 a.m. and 

informed the victim that the officer had 

arrested two robbery suspects. The officer 

requested the victim lo accompany him 

back to the police station to identify the 

suspects. The victim walked by the appel­

lants and observed them handcuffed to 

each other and seated on the bench in the 
hallway of the station. The totality of 

these circumstances could be suggestive 
and conducive to mistaken idcutificatio**. 

However, in United Stoles v. Il’adc, 388 
U.S. 218, 2-10, 87 S.Ct. 1926, 1939, IK L. 

Ed.2d 1M9 (1967), the Supreme Court di­

rected the Court of Appeals to vacate and 

remand the trial court judgment, and an­

nounced an important limitation on the due 

process requirements of pretrial identifica­

tions, The court stated:

W e  do nut think this disposition can be ] 
justified without first giving the Gov- I 
eminent the opportunity to establish by I 

clear and convincing evidence that the f 
in-court identifications were based upon \ 

observations of the suspect other than J 
the [improper] lineup identification, y f  

The identification by the victim at the 

deposition hearing was based on the vic­

tim's independent pre-arrest observations 

of the appellants. The victim watched ap­

pellant Simms give the woman a key out­

side the Inis station. The victim saw both 

appellants for 1(1 minutes in the apartment. 

He later observed them outside the apart­

ment and in the automobile. He also made 

a proper photog-tphic identification of ap­

pellant Simms at the police station. Fur­

ther, the trial judge also followed the ap­

pellants’ request concerning the identifica­

tion procedure at the deposition. The ap­

pellants remained in an anteroom of the 

courtroom during the deposition. The vic­

tim gave a detailed description of each ap­

pellant, which included a description of the 

clothes. Then, each appellant was brought 

into the courtroom. The victim identified 

the appellants as the individuals who 

robbed him the niglu before.

This deposition hearing identification 
was not tainted by the police station identi­

fication. The police station identification 

consisted of a brief observation by the vic­

tim as he walked by the appellants in the 

hallway of the station. Therefore, we hold 

that the respondent established that the 

deposition identification had an indepen­

dent source and that the admission of the 

police station identification was not revers­

ible error. Gilbert v, Californio, 388 U.S. 
263, 87 S.Ct. 1951, 18 I-.Kd.2d 1178 (1967); 

Cliof>iiuin f. Californio, 386 U.S. 18, 87 S.
Ct, 824, 17 !..Kd.2d 705 (1967).

The trial court judgment is affirmed.

S T A F F O R D ,  (’. J., and FINI-KY, RO- 
SEf-UNI, H U N T E R ,  WIUGIIT, U T ­

TER, H R A C M T E N H A C I l  and H O R O ­

WITZ, JJ„ concur.
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C r i m i n a i . D l t e n d a n t  H as  S i x t h  A m e n d m e n t  R i g h t  t o  
P h y s i c a l l y  C o m  r u n t  W i t n e s s  a t  V i d e o -Ta e e d  

D e p o s i t i o n

United States v. Benfieid, 593 F.2d 815 
(8th Cir. 1979)

In United States v. Benjieid1 the Eighth Circuit Court of Appeals 
clarified the application of the sixth am endm ent’s confrontation clause- 
to a Rule 15 video-taped deposition3 used in lieu of deponent’s per­
sonal appearance'1 at a federal criminal trial.

1. 593 I- 2d SI5 (Sih C ir. 1979).
2. U.S. C on s t, amend. V I provides in relevant pari: “ In a ll crim inal prosecutions, the ac­

cused shall enjoy the right . . . lo be informed o f lhe nature and cause o f lhe accusation; to tie 
lottjhmteJ hi;h the -nitnfsses ayuiu\l him; lo have compulsory process for obtaining witnesses in 
his las or. anJ to have the Assistance o f Counsel for his defence." (emphasis added).

3. b i n. R (-'k im . P. 15 provides in relevant pari:
Impositions
(a) When taken Whenever due lo exceptional circumstances o f lhe case it is in the 
interest o f justice that the testimony o f a prospective witness o f a party be taken and 
preserved for use at tria l, the court may upon motion o f such patty a ‘ notice lo the 
p.triic- order that testimony of such witness be taken by deposition . . .
(b) Notice o f  taking. 1 lie party at whose instance a deposition is to o„ .aken shall give 

• to ever' party reasonable written notice o f the time and place for taking the deposition.
The notice shat! state the .tame and address o f each person to be examined. . . . The
illicer having custody o f a defendant shall be notified o f the time and place set lo r die
examination and shall, unless the defend.,til waives in writing the right to lie present, 
produce him at the examination and keep him in the presence o f the witness d u tiug  the 
examination, unless, after being warned by the court that disruptive conduct w ill cause 
him to be removed Irons the place ol the taking o f the deposition, he petsists in conduct 
which tv such as to ju s t ify  his being excluded from that place. A defendant not in cus­
tody shall have the tigh t to be present at the examination upon tctpicsi subject to such 
terms as may be fixed by the court, but his failure, absent good cause shown, to appear 
after notice and lender o f expenses in accordance with subdivision (c) o f this rule shall 
constitute a waiver o f that right and o f any objection to the taking and use of the dcp *xi- 
lion bated upon that right.

|dl I lose taken. Subject lo such additional conditions as the coin I shall provide, a dep­
osition shall be taken and filed in the manner p iovidcd in c iv il actions except as othci 
wise pro' ided in these m les, provided that (I) in no event shall a deposition be taken o f a 
patty defendant without his convent, and (2) the scope and manner Dl examination and 
crowex.im ination shall lie such as would be allowed in the tria l itself. The government 
•hall make availab le to the defendant oi his counsel lor examination and use at the 
lakm .: ol the deposition any statement ol the witness being deposed which is in the pox- 
sessii n o f the government and to which the defendant would he entitled at the trial 
(e) l.’.-i At the t iia l o i upon any hearing, a part or all o f a deposition, so far as othci •
wise adm issible under the m les o f evidence, may lie used as substantive evidence if  lire 
witness is uuav • liable, .is itn .iva ilabi'ity is defined in Rule HI) 1(a) o f (lie federa l Rules ol 
Evidence. or the witness g iv .x testimony at the tiia l or heating, inconsistent with Ills dcp 
o-iiion
•I I t o I! I nisi, p. 15(e), uijirti note J, also a llows the use of a deposition at Ina l as sub*

1106
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T he governiner.i charged Russell Benfield in a four-count indict- 
nicirt' with the fedora! crime of mi*, m id  on o f th c  kidnapping o f  Patricia 
C ady/ ' Several months after tite kidnapping, but before the trial, Cady 
developed psychiatric problems resulting in her hospitalization and ne­
cessitating two trial continuances.7

Subsequently, the government filed a request to take a video-taped 
deposition o f  Cady’s testimony and, at the hearing on that request, her 
psychiatrist testified that C ady’s psychiatric problems were directly re­
lated lo her kidnapping.8 lie  urged that if she must testify, the sur­
roundings be less stressful than those o f  a courtroom and that she not 
be required lo face Benlield.1' Granting  the government’s nu  tion for a 
deposition, the trial court ordered that Bcnfteld could be “present at the 
deposition but not within the vision o f  Mrs. Patricia Cady.” 10 Benfieid. 
without C ady’s knowledge, m onitored her deposition from a separate 
room and, by sounding a buzzer, was able to interrupt the questioning

slan l vc evidence i f  "the witness gives testimony at the d ia l or hearing inconsistent w ith Ins depo­
sition. ‘ This use ol the deposition was not at issue in licnjhitland the court did ni l discuss it. Hut 
icv Cm 'Virnia v Circen. 399 U S 1*19, 159 (19711) ( if witness testifies at trial, witness' priur .state­
ment is adm issible even i f  not subject to conftontalion when made, as long as defendant is assured 
of eflective cross-examination at trial) .in-orj. Nelson v. O’Neil, •10.1 U.S. 622. 626-27 (1971) S W  

i,r//<v.///r Graham. I'.mpiwiiip h u o n X t a i e m e n t s  for /rnpoiii /o h m / or..! us Sitbsl.wlivr /.»/- 
t/ciiiT: .1 Crincn! Review <u:ti Propon'd Inn'inhnonis of / ah'rot Hr Am of A i irifiur $OI(rl)(l)(A), t>!S, 
or.! (>07. 75 M ien  I. K rv  1565 (1977).

5. 593 I .2d at f. 17
6. hi IS U.S.C. §-t (1976) provides:
M isprision o f felony

Whoever, bav in” I. now ledge of the actual commission o f a felony cojMiiaal le by a 
court o f the United States, conceals and does not as soon as possible make linos n the 
same lo sonic judge or other person in c iv il or n r'it .minority mulct the tinned S ales, 
shall he fined not mote than S5U0 or imprisoned not more than three seats, or In th
7. 593 P.2d at S17 & n.3. Fo llow ing her tesciie by law enforcement olliccrs, Cady partic i­

pated in a news conference and picss interviews. Her snhsei|iient illness, however, left her unable 
to cope with irow d situations or work /,/

S. hi at KI7.
9. hi

10. /./ I t u. It. Cttt.M. I ‘. 15(h). srtp’it note 1, allows the trial court to fix the terms upon which 
the defendant may be present at the deposition if  the defendant is not in custody I he court o f 
appeals noted a possible eipial pioteeiioit problem because Rule I5(b| seems to allow greater 
testfii lions iijion the dcleml,Hit's picseticc at a deposition when the defetld.m l is not in custody 
than when he is in custody Additionally , the d ia l conn's conditional o lder for a deposition may 
have violated Rule 15(d). \upro note .'>. which provides that "the scope and manner o f examination 
and cross-examination [at the deposition! shall be .such as would be allowed il l (he trial itself." 
lhe m in t o f appeals d id  not resolve these ijitc.dom . because the patties failed to argue them or 
M illicicntly develop them in the appellate record 591 P.2d at S2H n 7.
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lo confer with his counsel outside the deposition room ."
The trial court admitted tin: video-taped deposition as substantive 

evidence against Uenficld and allowed it io be shown w, the ju ry .12 
JRcnlield was convicted and sentenced to two years in p rison ."  The 
Court of Appeals for the Eighth Circuit reversed, remanded, and held: 
The sixth am endm ent 's  confrontation clause assures the . ciivc partici­
pation o f  the accused at all stages of his Criminal trial, including at a 
deposition.1-1 Accordingly, in the absence o f  cither a face-to-face meet­
ing between defendant and witness or it showing that defendant had 
waived, forfeited, or lost by necessity his constitutional right o f  con­
frontation, the procedure that l im it 'd  defendant’s participation to m on­
itoring the video-taped deposition and conferring with his attorney 
outside the deposition room after sounding a buz/er, without the depo­
nent’s knowledge, was unconstitutional.1'

The sixth am endm ent guarantees the criminally accused the right to 
confront the witnesses against h im .1,1 In Watt ox v. United States'1 the

11. 593 I- 2d ;ii SI? IlcnIL'ld's 1.1wyei wax allowed u> cioss examine Cady ai llie deposition
/./

12. lit at SI V, S22 I t Ii It. l.vn i. K(M(a)(-i) (applicable to I'l l>. It. C'kim I*. 15 deposition 
proceedings tliio ug li Rule 15(e). supra note 3) defines “um ivailiibihty ax a wilne.ss" to ineliidc 
situations in which the witness " is unable lo he ptc ent ot to testily at the heating because o f death 
or then existing physical oi mental illness nr iu lirm us." Ilcu fic ld argued that the ' ixleo-lapcd 
deposition's admission xx.is imptoper hee.nisc the government bail failed to demonstiatc the i a- 
ava ilab ility  o f Cady at the time o f Ilia! .S ir lln e f lot Appellant at 39-<l2. I'iie court o f appeals 
eoncetled that the government's showing of Cady's unava ilab ility at tria l was "m .itg iiia l" because 
the government had tc licJ passively on the lu ilm e o f Cady'.x psychiatrist to infoim  it o f an im 
provemenl in Cady's condition. Nevertheless, the m u lt did not levctsc Menlield's conviction on 
this ground, commenting that "|lt|n additional show mg ol the w itness' mental condition and a va il­
ab ility on the t iia l dale would have been a much better p ia i tn c "  593 b 2d at ,XI7 n .l. Sr.r<r/m 
note d I hi//ii.

13 593 !•' 2d at 816-17.
Id. /./ at is?I
15. / . /  at S I 7 , S2 I- 22
Ifi .S ir note 2 mi/’/.i The Supremo Comt dcel.ned the tight o f m iilio iil.ilio n  fundameiit.il 

lilid  applicable to the states in I'onilot s Texas, 3SO I S UK) (I'ltA), n irrintoip Stein New Yolk.
3-16 U.S 156. 195-96 (1953),,/«(/W i i s  I oiiisian.i. I ’t l l i . S  .AS, 26-1 (H U ) lo t  analyses testing 
l tiles o f evidence by the standard o l due pioeess of law. see Chatnbeis v. M ississippi, 110 U.S. 2SI. 
2 9 1 -yo j (1973), notion v Lv.ots, -100 U.S. 7-1, 9t>-100 (19/0) ( ll.u l.u i, .1, eoreuiimg): (ireene s, 
M iT .Itoy, 3t.lt U.S. d/>l, 506-OK (1959), In re O livet, 333 If S ?'• I, 273 ( I v IS) Xrr pruno/lr Maker, 
the Ku'Ju lo ( oii/roiinition. ihr llrurnir Kuhn, mi.! Dm' I'/oin.i ■■ I /'ro/mx,i/ Jor Dr/rrniiiiiili; 
U'ht'n //roruir Mar  /.'(• Hir,/in Crnmiiiil /huh, 6 ( to,-,. I Id  v 529 1 197-1), ( iii.w n ld , Hu' Duo 
I'liiii't.i Krio/itlioii i mil ("orifiiiiif.nimi, 119 I I  I'.s I K l.v / II (1971), Wexteti, ( 'iiu/tanliiliiin iiu.l 
( olil/ili/ion I'm I'l’.n. .7 Ifm/ii'il Ihror oj Ciulrmr lot Cioimiol CiUfi, 9| ll .s l tv  I Is I X 56/
( IV 7 N), Note. Jht' Hmyrr Conn < ml /hr ('onfronniiioii < hunr A Kruno to ihr hut hint Hutr, I T 
M xtt. J I'n x' A l*i*im |16('9?3|
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Supreme Court noted that olihougli the defendant's right o f  confronta­
tion normally include:. a facc-!o-l:!«;e meeting with the witness and an 
opportunity  to subject the witness to cross-examination,,N these consti­
tutional safeguards must on occasion yield to “considerations of public 
policy and the necessities o f  the case.” "' After balancing the interests 
of the defendant and the public, lhe Court held that the testimony o f  a 
now-deceased witness at defendant’s earlier trial on the same charge 
was admissible at defendant’s retrial.1"

Following Mattox y the Court repeatedly defined the essential ele­
ments o f  the confrontation clause as physical confrontation and cross- 
examination.'11 In Douglas i’. Alabama?l however, the Court expressly 
staled that physical confrontation is not an indispensable part o f  the 
constitutional light.31 Thereafter in California r. Green the Court 
omitted physical confrontation from its list of attributes of the confron­
tation clause.31 The most recent decisions ol the Supreme Court inter-

17. IN . U.S 237 ( ISO',)
IS, "I lie miIisI;iiilo if I lie coir.titminnal pioteiti.m is preseised !.• the ptisonei in the advan­

tage he lias once hail or.si'emg the witness I.tee in face. and of subjecting him In the ntilc.tl ol a
cio.ss-cxatiiiiintioti " /./ .it 2-1 I

I 1/ tit at 2-1' .Viv notes IS *12 in/111 anil aciompanyimt lest 
20. ISO U.S. at 71.1 I I
21 -Sr.', e e ,  S n iite i i Massachusetts, 77| US. 07. lilt. (1*0.t j ("the (Miljlepe to confront 

one's accusers an il cins'. e i,in lin e  them lace to lace is assured in a ilcfem i.nil try the S istli Nmcnil 
mem"), l.'n iv ilc ll v t lm lc il St.ites. 721 I IS  37s. .130 ( I 11) (right o f conftom at ion was "intemleiJ 
lo  secure the ligh t ol the >in used in meet the witnesses face to lace ami in thus s ilt the testimony 
ptoiluceil against him"). K ilb y  x United S ta le s . 17-t U S  .17, S i ( |S‘77| (ilele iiil.int has t iia l rip,hi lo 
conftonl witnesses "upon whom lie |the .ncuscil| can look w ln le hemj: in c il. w lioir. lie is entitled 
to em si examine, and whose teslimnny he may impeach in evety mode aulhori/cd liy the eslah- 
lis llcd  mles j’o vc iiliiif. the tria l oi conduct n* c iim n i.il cases")

22 380 U.S. -IIS {I'm.S)

23. "Out cases ennsliu in j' the |coiilioiit.ilinii) i la use Imhl that a pi unary interest seemed hy it 
is the right n f iiie .vc van iiiia lum . an adei|u.ite opportunity Ini i in .s  cx.tm iualinn may satisfy the 
il.iu se  even in the alisence ol physie.il con lliin l.ilinn  " /./ at -tIS AVe i/tui Krutoi) s. United 
Stales. 371 II S 123. 127-28 (|7nS). Ilm nU i.u l v l.iltis. 3X-I U S  1,3 (I •)«,). I ’n in le l v Ic s .ts 380 
U.S <100. *10(1-07 (|7(iS)

2-1. ,377 11 S I-17 (1770)
23 ('on lin iii.itm n ( I) itisuies tli.it the witness w ill give Ins statements imdet oath thus 
uiipiessiii)', him is ith the seiiousiies ..| the mutter and gu.ild ing against the lie h i the 
possihility of a penalty lor | e iju i) . (2) hu ies the witness in siil.m il to cross.examination, 
the "j'.tealesi legal imp,me ever invented Ini the discuveti nl t ii i lli" , (3) |>etttuls the |iny 
tlli ll is In d l' l id ;  the delehdiin l's l.ilc  In n li.e tc c  the d im e .ill. .' nl the witness in making 
Ins sla li'iiieu l. thus aidinp th e jiu y  in assessing his cte .lil'iluy (cilatinn n iiiiued i

ta id l v:.
I he Supiem.' Uniut has .tllm led in the .IcituMiini aspect nl cn iilio titiiiinn on se ie i. il oec.isiotix. 

.Sty, «-,v. Hal he i \ I'.n v . M l I I  S 7|7. 72'> I I'd.:.,, Matin* i United M a le . )5f> U.Ji 237. 2-i2-lJ 
(1X7'.) thu n r  Ith‘ Sii/'nim' ( i'ii’I, t'>h‘> him, 8.1 I I  \nv I 171 v I. 113 |I7‘.'0| (in lip lit o f the
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piciiiig lLie cviifrontatior! clause dwell on ?!v* rk’frnrlani’.s right to 
effective cross-examination3" and refer to physical confrontation only 
incidentally.27 

Despite the C ourt’s conflicting statements about the requisites of 
confrontation,2!t it has emphasized the importance o f  the constitutional

holding in C'tiliforniit r. Green a llow ing the admission in lo evidence o f prior recorded testimony o f 
a witness testify mg at tiia l, and the coii'.ei|tieti! denial o f the factfinder's opportunity !<> observe 
the witness' demeanor when lie war giving his earlier testimony, "the factfinder's observation o f 
the witness' confrontation with the defendant is not constitutionally rci|tiiied" (citations omitted)).

26. .‘.Vr. eg, Davis v Alaska, <115 U.S .108 (1974). Chambers v. M ississippi. 110 U.S. 284 
( l ‘»73).

27. See, e .g . Davis v. A laska. 415 U.S 308, 315 (1974) ("Confrontation means more than 
being allowed to confront the witness physically. 'Our eases construing the [confrontation! clause 
hold that a ptim ary interest .secured by it is the right o f cross-examination,"' (citing Douglas v. 
A labama. 380 U S. 415. 418 (1765)).

2S See notes 17-27 supra and accompanying text. I’hc icstilt o f the Court’s conflict is exem­
plified by the confusion within the Tilth C iicu il. Compart Cana! Zone v. I*. (I'uilo), 570 E.2d 
1344, 1352 (5th Cir 1777) ("cioss-cx,limitation is the essential light secured by the confrontation 
clause"), with United States v. Amaya, 533 I 2d 188. 190 (5th Cir I77(.) ("|tjhe primary object o f 
the confrontation clause is to pcim it personal examination and cross-examination o f the witness 
by the defendant"), ii'/l. tlenie.l, 427 U.S. I I d  (1977).

The documentary history id  the sixth amendment sheds little light on the exact meaning o f the 
confrontation clause See genernttv California v, Green. 397 U S 147, 174-77 (1970) (Mail.in, J , 
concurring) and somccs tile d  therein

Some couuuenlatot.: believe that the conrtoniaiion clause was designed to prevent the kind ol 
abuse that characterized the t iia l o f Sir W aller Raleigh in England in 1603 Raleigh was con­
victed and later executed lo i treason, based upon depositions and ex pane a lhdasi's. w ith no 
oppoMonily to ca ll his own w itnesses oi cross examine those adverse to him .V<r Unit .1 States v, 
I ’aync, 492 1 2d 417, -157-1.5 (4th Cir.) (concurring and dissenting opinion). eert. ,/iwis/, 417 U.S. 
876 (1774), I . I Ii 1 1 1  it. I'm . S iv t i i Amm-umi m  o> im C o N s it t t  iio n  h i tin  I . 'n i ii i> S ia i i . s  
104-06 (2d ed. 1769), 7 W Hot n sw o a n i, A ll ix u m v  in  Em .i istt I ssv 216-27 (1926); I J Sir.- 
I'lll.N, A I I iv iu i i y  o i t in  Chimin XI I SSV III E n i . Ia n i i 333-37 1 1883); Stephen, //re Tn.i/ of Sir 
H’lt/ier itii/cigh. in 2 T kan xa i i iu n s  <u l i l t ,  RuVAI llis lo K t i ai Sin ii n  172-87 (4ili ser. 1719); 
IV ,llilt, the Riyht ofI ini/rii/itiiliiiH //i lh\ti‘r\ inn/ Sfo./etn Dr on. 8 J I'm . I. 381. 388 87 (1959).

Hcloie the Hill o f Rights was added lo lhe < 'om .tiliilioii, a delegate al tlu: Ma acini',ells coiivcn- 
lion objected lo  the lack o f protections allot ded the eriunnally .u u u e d  l he nature o f h is argil- 
ineitls u ltim ate ly pioeed pctxoasive

M i I'lesidcin I rise to make some lem a iks on the paiagraph under eonsideraiion, 
w hic h lie tlts of the jud ic ia ry power.

It is a maxim iiiuvo isa lly ad iu ilied , that the salely o f the subject consists in having a 
rij’ht to a t iia l as lice  and impartial as the ha ol humanity w ill admit ol. Does I lie 
Constitution make piuviston foi such a trial'* I think not

I lie mode ol in  il is altogether indeleim ined, whclhei the crim inal is to be allowed the 
benefit ol counsel, whether lie is lo be allosved lo  meet his accuser face lo face: whether 
he is lo be allowed to con lto iii the witnesses, and have the advantages ol crcss-exainina- 
lion, we are not yet told 

These ate matters ol by no means small eonscipiencc, set we base not the smallest 
constitutional sr-cunty tlmt we shall be allowed the e se iiisc  o f these privileges . . .

On lhe whole, sshcii we lu lly  consider this m alle i, and lu lls  investigate lhe poweis

ri.shi as a whole 1: 
States™ announc 
trial for honiicich 
pressly conscntin 
Diaz was away, ' 
cross-examined b 
err in permitting 
the Court cxplifi 
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institution, the In 

(emphasis in o r iv ' ,a l) 
109-11 (reprint 1 774) (i 
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concerning the physic 
C on st, art. I I . § 16-1'1 
(j 8; I n o . C on st, art 
M a s s . A n n . L a w s  ch 
Mo. C o n s t , art. I. -j 18 
Ann. {; 29-01-06 (197' 
S.I). C o n s t , art. V I, 
Const, art. I. 8 22. W

29. See notes 30 
Consider the related

tion is not hi mho/, ssl 
reached A'rv, e.g.. Sn 
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(notes o f tria l judge ai 
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I 2d 754. 959 (3rd I ’ll 
'ucstion o f law), nj/'tt 

(D.C. C ir. 1941) (tight
30. 223 U.S. 442
31. A/ at 453.
32. /</
33. /</ at 455 . 

Court opinions had it 
settee. See, e.g.. I.ewi 
power o f the prisoner, 
during the trial"); l lo j
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right as a whole by limiting the exceptions t h e r e u n d e r . Diaz r. Untied 
Stales3® announced  one such exception. On two occasions during his 
trial lor homicide, defendant D hu  volunUuily left the courtroom, ex­
pressly consenting to the trial's continuation in his absence.31 While 
Diaz was away, two adverse witnesses testified against him and were 
cross-examined by his a ttorney.32 In ruling that the trial court did not 
err in permitting the trial to proceed despite the defendant’s absence, 
the Court explained that a defendant could affirmatively waive his 
right lo confront witnesses against him .3'

grained, explicitly .given, and specially delegated, we shall liiul Congress possessed of 
powers enabling them In institute judicatories litile less inauspicious than a certain tribu­
nal in Spain, which has long been the disgrace of Christendom: I mean that diabolical 
institution, the lni/ui\iiion.

(emphasis in original) I  J. Li nor. Diuahs us km. Aik mu ion oi iiii. Pi.ih.Rai. Cossiii luion 
IU9-II (reprint 1974) (1st ed. IS36) .We t ilx o  I II. St iiwaktz. Tin. till I or Kimns 505 -10 (1971).

Many slate constitutions or statutes expressly guarantee face-to-face meetings between defend­
ant and the witnesses against him, theieby resolving any ambiguity that might otherwise exist 
concerning the physical aspect of confrontation. Srr, c . i ; , Akiz. Const, art II, § 24; Colo. 
Const, art. II. fj 16, Dim.. Cons i. ail. I, {j 7; I Iawaii Ki v. Si ai. }j SOI-2 11970). Ii.t Const, art. I, 
t) K; Ink Const, ait. I. {j 13: Kan, Const. Him. oi Kikiii:. i) 10. Msss. Const, pi. I, art. 12; 
Mass Ann Laws ch. 263. § 5 (Mtchie/I.asv. C'o-op l l>(,S); Mu n Costis Laws tj 763.1 (1970); 
,\Io. Const, art I, ij IS(u). Most. Consi. art. II. Ij 2-1; Ni.n. Const, an. S. g II: NT). CTm. Com: 
Ann. ij 29-01-06 (197-1): Onto Consi.-art. I, Si 10. Or. Const, an I. $j II. I’a. Const, art. I. § 9; 
ST). Const art. VI. §7; 11 nn. Const, ail. I. Jj •>; Tt nn. Com Ann 40-2405 (1975); Wasii 
Const, ait. I, {j 22; Wis. CuN.m. ail I, § 7

29. ,5V<- notes 30-42 in f r a  and accompanying text.
Considei the related problem of detcrinining under what circumstances the right of confronta­

tion is n o t  in r u h n l, wheieby the ipiestion of the scope of the exceptions to confront,’ition is not 
reached. See, c i ; ,  Snyder v. Massachusetts. 291 ll.S 9/, 114 (193-1 j (defendant not entitled to 
accompany jury at view of crime scene); Dowdell v. United States. 221 U.S. 325. 330 31 (1911) 
(notes of Inal judge and clerl. pertaining to conduct ol lri -l arid suppleiuentiiig appellate record 
not subject to confrontation); Meadows v. New Yorl,, -126 b.2d 1176. 1184 (2d C'ii. I970) (right of 
confrontation does not entitle accused to discovery of evidence that is not ultimately intiodticcd 
by prosecution at tiial), i c r t  i/ r n in l , 401 U S 941 (1971); United Stales v I’olisi, -116 I .2d 573. 579 
(2d Lit. 1969) (light of eonfionlation does not compel proscenium to call pailicular witnesses):
l-bci tail v. United Stales, 2<>2 b.2d -121, <122(9th Cir. 1958) (same): United Stales v. Johnson. 129 
b’2d 954, 959 (3rd Cn. 19-12) (defendant may lie excluded Imm co.irtiooin during argument on 
t|uc'<ion of law), t i f f ' l l  o n  t i i l t r r  y r i 'U H t li, 318 U.S. IK1* (1913); Curtis s Hives. 123 I .2d 936, 938 
(I > ('. < 'it. 1941) (light of confrontation does not compel prosecution to call particular witnesses)

30. 223 U.S 442 (1912)
II. /./ ttt -153
32. h i .

33. h i at 465 . I n  o r ,/ , Taylor v. United Stales. 414 U.S 17. 20 11973). burlier Supreme 
Court opinions had implied that no aspect of a ciiininal trial could be held in a defendant's ab­
sence S ir . Lewis v United Stales, 146 U.S. 370, 372 (1.592) I 'in felonies, it is not in the 
power of the ptisimer, either by himself or his counsel, lo waive the right to be peisonalls present 
during the trial") lloptv Utah. 110 l) S 574. 579 (1884) ("|i|!iat which the law inal.es essential in
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Tin ŵ* i! »*\rv»rMf* 
'w,l... fo u r !  wen I !'u n  her in Illinois i. . \ilcn:"'' During his 

tiial lor robbery, Allen continually disrupted the trial despite judicial 
warnings to behave.1'' The Court held that defendant, as a result o f  his 
misconduct, forfeited1" h is  right o f  confrontation and that the decision 
to remove him and proceed with the trial in the presence o f  his attorney

ptiKcedi.igs involving the deptivalion o! life or liberty cannot he dispensed with or aflcclcd by the 
eons-.n ol the accused")

('/. Brady v. United States, 397 U.S 7-52. 748 11970) (" [w ja ivc is o f constitutional rights not only 
ninsl be voluntary bpt must be knowing, intelligent acts done w ill; su llic icn l asvaicness oi the 
relevant circumstances and likely consequences" (footnote omitted)). Johnson v. Zcrbst, 30-1 U.S. 
458. 464 (1938) ("[a| waiver is ordinarily an in lcn lional rclini|tiishtncn! or abandonment o f a 
known right or privilege” ). See aha Boykin \. Alabama. 395 U S 238. 341 (|9t>‘»i (accused may 
waive right o f  confrontation by pleading guilty); W illiam s v. Oklahoma. 358 U.S. 576. SS3-S4 
(1959) (when defendant admitted truth o f state attorney's statements o f details o f crime and o f 
defendant's c iitn itiu l tecord. delendatll implicitly waived right o f confrontation on those state­
ments); United States v. M a ilin . 4S9 I .2d t>7-t. (,7.8 (9th I n . 1973) idefcnd.tut may stipulate to 
admission o f evidence and thus waise right to confiont source o f evidence), ten. th'niej, 417 U.S. 
948 (1774)

34 397 U S. 337 (1970).
35. hi. at 339-11. A llen was icadin itted to (lie coutltooin on seset.il occasion,, and the judge 

offered A llen the op’ion of remaining at the tti.il if A llen would promise good behavior. A llen 
replied. “ I ’ll promise you s ltil."  Appendix to Petition lor I  ertiotari at IS. Illino is v A llen. 397 
U.S. 3.17 (1970), i iti'd in lhe Su/ueme Conn, /9<V/ hr in. sti/im note .18. at 91 n.6.

36, Coni/nire M u it.iv . The /'oner to ! \/>etti Criinintil hc/en./iiii!/run; l/if Oon hull: .1 Corn 
yoriitiie line, .16 U. Ctn ti. I Ki v. 171. 171 ( I9n4) (aigiiing, that icpeatcJ mi-c,viduct by defend-

nl aftci warning timounts to voluntary svaivet), ni/A Pkm.IMIN.vKY iJlc-yt l til Pnot’ovi f> 

; mi.ndmi n is  T o  'f i l l  T r im t  vi K t t i s m  ('u im in s i Pa in i K i'io  I on T in . U m ii i i  S i  m ix  
I is iitu  i I ' l i t K i s .  A nvisc)itv  CriM sni i l l  N u ll  T o  I I I ,  U Cnivt I ’ 43(h) (1978) (discussing 
pi iposed change in language com eim iig exception:, lo ie,|tinentent that defendant be present .it 

ever, stage o f his c iim ina! tnal:
Su'-division (b) is amended so as to deal ssitli the situations included therein in terms of 
lo t i, 'me tathet than waiver A lthough svaivet teim inohijiy is commonly found in the 
cases, , defendant who absents himsclt or ssho engages in disruptive conduct does not 
really "agree" to be tried in Ills absence or "intentionally iclimpnslf* his right to he 
piesent Rather he lo.es oi lot leits h i. tight to he picsenl hy ss.,\ o f a penalty lot v io la t­
ing certain obligations oi conditions. T his is nioic than a mallet ,4 semantics In //litmn 
it Allen, holdni" that a di- iuplise delendatll may be excluded Iroin his tii.il the Court 
d id not conclude that the defendant had waived hi . tight to he present, hut rather than 
|.i/( | lie "lost his ligh t" by virtue o f his behavior "o f such an extreme and aggravated 
nature as to ju stify  eitliei his removal horn the couitioo iti oi In- total physical restraint.'
(397 II.S . al 140 | I lie court o f appeals had reached the opposite re-.iill by analyzing the 
case in terms ol ssaivei and concluding that :.o long, as A llen insisted upon h i. right to be 
piesenl. which he dearly d id , he could not he held to have waived u because "the in sis­
tence o f a defendant that he exercise this tight under unreasonable conditions does not 
am,mm to a waiver " 41 i I 1,1 2!1|, 118] (1th ( u |9li*/))

(citations om itivd i
See n/n) Note. Illino is v Alien. Ihr tnrnli I>,■/<■/;,/.ml \ /tight to it hit’ hi,it, 46 N Y .U .I., 1st v. 

12(1. I12-3-I ( lu i l) .  11 S I) I Hi v. 447 ( |977), IS  I I  P i l l  I Kl v 455 1 1967)
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1?was proper.
1 he Supreme Court elucidated the tiuai execution to tite right o f  con­

frontation— the necessity exception—in Afancusi r. Stubbs.™ Defend­
ant Stubbs claimed that a Tennessee court, in retrying him for murder, 
had violated his constitutional right o f  confrontation by admitting the 
testimony o f  a witness at his previous trial.39 The government argued 
that the witness, who had moved lo Sweden before the retrial, was un­
available. Holding that the witness’ testimony at the first trial bore 
“sufficient indicia o f  reliability,”‘m the Supreme Court ruled that the 
Tennessee court, after finding that the witness was, in fad , unavaila­
ble'" to testify til the second trial, had properly admitted the testimony

37. 3)7 U.S. at 343. W illi its strung emphasis on delcndant's m isbehavior, lire foriciiurc 
exception lo the right o f con lim ita tion lias been lim ited to cxltcme cases o f misconduct by the 
accused See. eg. Reynolds v. United States. 9S U.S. 145, I5S (1878) (delendant who voluntarily 
keeps a witness front testily in;; cannot insist on right o f confrontation); United States v . C arlson. 
54 7 |-.2d 1346. 1.159-6(1 (8lh Cir 1976) (w it ness' prior g land jm y  testimony held adm issible despite 
absence o f confrontation with defendant because defendant's intim idation o f witness caused wit- 
ness' unava ilab ility  at trial), eert Jenieit, 431 U.S •> I -I (19/7); United .States v Mayes. 513 1.2d 
637. 648-51 (6th Cir.) (defendant who tilings about denial o f confiunia iion in furtherance o f his 
own interests may not complain o f vio lation o f his constitutional rights!, cert, ileniftl. -122 U.S. 
1008 (1975). ej. Parker v. lila d den . 385 U.S. 363 (1966) (per eiiii.ttn) (hailill's misconduct violated 
defendant's right o f confrontation). Douglas v Alabama, 38d U.S. 415. -51S 21) (1965) (pto. ecutor's 
m iscoilducl vio lated defendant’s light o f confim ilnlion); State v. Collins, 265 Md 70, 78-79, 2S8 
A .2d 163, 168 (p)72) (defendant’s absence, through no fault o f los own, at deposition o f witness 
vio lated defendant’s sixth amendment tight ol confrontation). C'atlsuii. Argument to the Jury tint/ 
the CuiMiiiiiioniil Right tj ('tnjitmititien, 9 C'uim I. Hum.. 293 (1973) (if piosecutor refers to 
evidence outside the record in his summation, htudcn should be on prosecution to establish tli.it 
error was harmless) .V«v uhv O i.iham . '/he Right of Confrontation nmt the lleiirsne Rule Sir 
IIniter Rti/eigh t.osei Another One. 8 Cltl.xi I. Hut l 99, 139 (1972) (“|a| defendant who murders 

a witness ought not be permitted to invoke the right o f confrontation to prohibit the use o f his 
accusation").

38. 408 U.S 204 (1972)

39. hi at 209 flits  case arose alter Stubbs was convicted o f a felony in a New York state 
court. In his habeas corpus petition, Stubbs alleged that because his earlier leimessee conviction 
svas unconstitutional, the New Yoik state court could not use the Tennessee conviction as a predi­
cate for a hatshcr punishment under New York's second offender laxss /,/ at 205.

40. The focus of lire I 'outt's concern hat been to insure that there “are indicia uficliatii!- 
ity which have been w idely viewed as determ inative o f whether a statement may be 
placed before the jm y  though tlic ic is no confrontation o f the declarant," /'niton t. lit 
tun . (400 U..i 74, 89 (1970)], and to ".Ilford the triei o f fad  a satisfactory basis for
evaluating the tin th o f the prim statement." California it Green (399 U.S 149, ltd  
(|970)| It is clear Horn these statements, and from numerous ptior decisions o f tin . 
C'mut, that exeit though the witness be unavailable bis prior testimony must he.tr some 
of these “indicia ol re liab ility " referred to in Pinion

408 U.S at 213.
41. (tnn/'tire United States v Rogers, 549 I-'. 2d 490, 498-502 (Nth Cir. 1976) (wime-s \cIt... 

testified to memory lapse ami invoked tilth  amendment privilege " a s  nut ‘'unavailable" .it trial).

• • 'w: '■ ;; %.
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into evidence at Slubb’s retrial.''2

T h e  necessity exception to confrontation is reflected in Rr.bi 15 of the 
r . ' , . . i Dub..- ,.rr'<:n,;....i -m  ? «..t„ k  .i— •4 WVtVi Ui t \ * v I ■•tllllkU i I k'CCO.ti 'w . "v_- itO V l IVUiVr 1 UUj2UO!l U ll L \ 1"
donee is admissible at trial'11 if the deponent is unavailable to testify.1’5

ccri. denied, 431 U.S. 918 (1977), sr/M United Stales v. Amaya. 533 F.2d 188, 191 (5th Cir. 1976) 
(witness who testified to lack o f memory concerning material portion o f subject matter o f his prior 
testimony was "unavailab le" at trial), cert, denied. 429 U.S. 1101 (1977,. mid United States v 
Fiore, 443 F.2d 112, 115 (2d Cir 1971) (declarant who refused to take oath and made it dear that 
he would not testify was "unavailab le" at tiia l). ccrt. denied. 410 U.S. 984 (1973).
See generally I I I )  R. liv t l) . 804(a), defining "unavailab ility as a witness" as including situa­

tions in which the witness
(1) is exempted by ru ling o f the court on the ground of privilege from testifying con­
cerning the subject matter o f his statement; or
(2) persists in refusing to testify concerning the subject matter o f his statement despite 
an order o f the com l to do so; or
(3) testifies to a lack o f memory o f the subject matter o f Itis .statement; or

(5) is absent fiom  the healing and the proponent o f his statement has been unable to 
procure Itis attendance (or in the case o f a hearsay exception under subdivision (b)(2),
(3), or (4), his attendance or testimony) by process e atl.er reasonable means.
A declarant is not unavailab le as a witness i f  his exemption, refusal, claim o f lack o f 
memory, inab ility , or absence is due to the prociiietucni or wrong'1''inft o f  the proponent 
o f his statement for the purpose o f preventing the witness from attending or icslilv ing .

Hut see Harbor v I'.tge. 390 U.S 719, 722-25 (1968) (state must make good-faith cIToii at ob­
taining attendance o f witncs* at tria l before court may declare witness unavailable); Motes v. 
United Stales, 178 U.S. 458, 467,-74 (1900) (witness’ prior testimony inadm issible because negli­
gence o f prosecution caused dci'luiunt's absence at trial), Untied States v. Lynch, 499 l ;.2d lu l l ,  
1022-23 (D.C. Cir. 1974) (puny oll'cring om-of-court statement carries burden of demonstrating 
unava ilab ility  o f deelaiant); />«/ if. United Stales v Hell, 500 I I’d 1287. 1291) (2d Cu. 197-1) (tiial 
conn's unavailab ility ru ling review,tblc only for abuse o f discretion).

Secgener.d/y Svtn/'oiiiini tin lhe I'rogim d li't/cnd Rnfcx of lit'dynee: /'tin/. 15 Wayni- I.. R tv . 
1076, 1101-06(1969); Note, The t ti.ii.ii/tdulily Rei/iiircnieii/Jt’r R yve/'litinv/o the Hetirsttv Hide, -II 
Mo. I.. R iv . 404 (1976); 55 I o w a  I. R tv . 477 (PWO

42. 408 U.S. at 216
43. See note 3 m/n.i
4-1. See. e.g.. United Stales v King, 552 I ,2d 833. 8-10-41 (9llt Cir |976) (rejecting contention 

(hat confrontation clause prohibit.-. Use o f witness' deposition at crim inal trial), cert denial, 430 
U.S. 966 (1977); United Slates v. Kieketson. 498 I .2d 367, 374 (7th I' i i .)  (s.nne), t.n denied, 419 
U S 965 (197-1); United Slates v. Singleton. -IdO F.2d 1148, 1 152-53 (2d ( it. 1972) (same), cut. 
denied, 4IU U.S. “84 (197.3). See 19 N Y .I I . |9.S(I'J73); 197.3 D i Ml I.. Id  v, 839 See genet,dte 
< 'at Ison, ./nUmg the Innocent /he /’tight of the Motet tu! lUim’is. 5:> Iow a I. Id  v I, 18-19 (1969)

45. I i  i) R. C lllM . Plioc . 15(e), ni/mi note 3 ,V«v notes 12, 41 sii/ini 
I lie Supieme Com l lias stated that the right o f confrontation i:- not a mere codification o f the 

heaisay rule and ns exceptions. A ir. eg., Dutton x I.vims, 400 U S. 74, 86 (1970) (plurality opin­
ion) ("It seems apparent that the Sixth Amendment's C iitiliom aiion Clause and the evidentiary 
hearsay rule stem Horn the same loots Hut this Com l has never equated the two, and we decline 
to do so now.") (footnotes omitted); C.d ma v. Citecn. 399 U.S. 149, 155 (19)0); Snyder » 
Massaeliusctls, 291 U S. 97, 107 (1934) . > .Salinger v I Jmied .Stales, 272 U S. 547. 5-18 (1926)
(-impose of confrontation danse is to presets/ the coinmon-huv right and Us exceptions), See>d<o

Moreover, will 
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Moreover, v. it!’ :c.v>'i (••••lirinlogiirsi! mlvuiKvs in lhe field o f  electronics, 
depositions by video tape are gaining recognition at federal criminal

Chambers v Mississippi. -lid U S 28-1. 302 (1973) (if testimony is critical to defense hearsay rule
mas not he applied meehunisticails to defeat the ends o f justice").

Nevertheless, the p.u icie. um icrly lug the necessity exception, to confrontation and the excep­
tions to the hearsay rule are sim ilar. Sec, eg.. Da lion v. Evans. -100 U.S. a! 80-83 (allowing 
admission at crim inal tria l of declaration by co-conspirator in furtherance o f conspiracy); Califor­
nia s. Green. 399 U.S at 165 (alternative holding) (allowing admission at crim inal tria l o f prior
recorded testimony o f now-unavailable witness if  defendant had opportunity to cross-examine 
that witness at lime o f recording); Delaney v. United States. 263 U.S. 586, 590 (1924) (allowing 
admission at crim inal tria l o f declaration by co conspirator in furtherance o f conspiracy), Mattox 
v. United States. 156 U .8 237, 2-14 (1895) (allowing admission at crim inal tria l o f prior rccmdcd 
testimony o f now-unavailable witness because defendant had oppmtunity lo cross-examine at 
lime o f recoiding); Mattox v United States, l-|6 U.S. 140, 151 (1892) (allowing admission at crim i­
nal tria l o f dying declaration); United States v. Marline/, 573 l .2d 529, 533 (8th Cir 1978) (al­
lowing admission at crim inal tria l o f declaration by co-cotispiiaim in fmthcrance o f conspiracy). 
M cLaughlin v. Vin/ani. 522 I 2d 448, 450-51 (1st Cir ) (allowing admission at crim inal tria l of 
spontaneous utterance). nil denied, '125 U S. 1037 (1975); United States v Stuns, 521 b\2d 730. 
734-30 (“ lit 6 ir 1975) (allow ing admission at crim inal Itia l o f declaration by co-conspirator iti 
I ii r I Iterance o f conspnacy I. ecu. dented. 43.5 U S 109(1 (1976). United State, v. Lipscomb. 435 l ‘,2d 
795, 802-0.3 (5th Cir. 1970) (allowing idm ission at crim inal tria l ol entries in the tegular course of 
business), i■«■/.’ r/iv/W.dOl U.S. 980(17/1). Ilardcy V. United Stales, 416 P./d 1160, 1167-68 (Sill 
Cir I '1' -1) (same), ecu denied. 397 U.S 910 (|970); United Stales v. Kelly. 349 p .2d 720. 770-71 
(2d f i t  I9(>5) (allow ing admission at crim inal d ia l o f recorded past recollection), ceil, denied. 384 
U.S 917 (1966), Reed v  Heto. 34.3 3d 723, 724 (5lli Cu I llt,>) (allowing admission at c iiii iiii .il 
d ia l o f public le to id s o f routine chat.tcter) thu see, e.g. Ilarbei v. I’age, .390 U.S 719, 722-25 
(PRiH) (expanding "unava illtb ility " concept beyond it-, traditional hearsay definition), K ilby s. 
United Stales, 174 U.S 47, 51-56 (1899) (denying admission at ciimmu! trial of record ol convic­
tion o f  tlhcvcs lo prove that property received by defendant had been slolcu), Phillips s, Neil, 452 
P. 2d 3 17. 3-11-IS (6l!i ( it. PC I) (refusing admission ai c iiinm al tri.d o f entry in the regular course 
of business), ten denied. 499 US. 884 (1972)

See genet all) Maker, in/'/,/ note 16; Gr.di.im , The t infronhua or t 'lame, the Heart,sc Hide, and 
lhe Target/id llitnetc, 56 11 v I Rt s. I',| (1978), Griswold. ut/’ta note 16, Read, ike A Vie Con- 
fron/ation —The Hears,ic Hilcniinn. 45 S. Cai I R iv  I (19/2), Seidelson, Heni.liic Ixcegrinnutnd 
the Si\di Amendment. 49 ( it u  W ash I Ri v. 76 (1971), WeMvn. \ugr.i note 16, Younger, Hear. 
.1,/) and ('onfiontadnn, 67/, H 'hnl lien ( iinunal He/e tic /i/u'itv Slum!.1 II,ice in Mind ll 'hcn He 
Objects to the I'r.iseeii/oi 3 Otter of Hem  i,/i , 2 Na i'i J. ( ‘him Di I CiS (1976). Note. Confrontation, 
(iocs I'wnninnlion and the Right to Prepare a Pejense, 56 G i o I I 9.19 ( I'RiS): Note, The lhe of 
liioi Ret or Jed icuimoox and the Right of Confrontation, 54 Iusva I Iti.v . 360(1968), Note. 
Hems.n. the Confrontation Ga,u<ottee and Related liahlenn b.l l.s . I . R tv . 651 (1970); Note, 
/'/oi -I eng die Right to Con/ionttilioii I \<-,e l/ig/oath to it ear.an /'tiden.e in ( rimintd Tna/t. 
I l l  U Pa. i K is  741 (1965), Note. He.uuic tint/ Ctnfitriltilttnl. ('tin the Cinitilid De/'cndin.i's 
Righti Re Hatcned t nd< t o RifnrtnieilStiini/tad37 W ash A I 1 1  I lit  V. 243 (1978), 38 I a I 
R tv It'S (1978) 40 Mn I K is  i i)(|975), I3 U .C I.A  1 R tv  366 (|96li); I)  V sm i I. Rt s 
682 (19781. 75 Y s l i I I 1134 (1966)

See .d i f f  M( CtiKMli K. Mi <'tntMli ),':. ILsridndCi); in  t i l l  I aw  in F v i i i in c i {j 253 (2d cd. 
|972) I Wt i . i s t i  in A hi ril li t , i it. I SVi inm i.im 's P .slid fo I al 'i 8(81 |04| (1977), 5 W k .s io k i .
I s i i i i m i  jjjt 1365, I i')5 |4nd (I'hatlhouin ics 19/4)
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trials.•16

‘16. Sec. eg.. United Stales v King. 552 P .2d 835, 84! (9th Cir. 1976). cert denied, 430 U.S. 
966 (1977); ef. Hendricks v. Swenson. 45o T.2J 503. 503-07 (Slli Cir. 1972) (allowing admission at 
crim inal l i ia l o f video taped confession by defendant).

Pi t). K (Tv. P. 30(b)(4) (applicable to c iim ina l tria ls tluough IT.I). K CftiM. I'. 15(d), supra 
note 3, provides;

‘I lie eourl may upon molioi. o ider I hat the testimony al a deposition be recorded he other 
than stenographic maun, in which event the order shall designate the manner o f record­
ing, preserving, and tiling the deposition, and may include other provisions to assure that 
the recorded testimony w ill be accurate and Iru.-lsvorihv I f  the order is made, a parly 
may nevertheless arrange to have a .stcnogiopine transcription made at his own expense, 

(emphasis added)
Sec State v. Reid. 114 A■ i/ 16. 27-29, 559 P 2d 136, 147-49 (1976) (en banc) (allow ing adm is­

sion at crim inal tria l o f video-taped testimony by non-key witness), rert. denied. 431 U.S. 921 
(1977); People v. Moran, 39 Cal. App 3d 39S, 110, 114 Cal. Rplr. 413,420 (1974) (allowing adm is­
sion at crim inal tria l o f video-taped testimony by main prosecution witness; "(v]iden tape is sufli- 
u cm ly  sim ilar to live tost-mony to permit the jm y  to properly perform us function"); i lu lchins v. 
Slate, 286 So.2d 244, 245-46 (I la Dist. Ci. App. 1973) (allow ing admission at crim inal trial o f 
video-taped testimony by c xp til svitne,••-.), Slam v, I lewett, 86 Wash. 2.1 487, -'90-94, 5-15 P 2d 1201, 
1203-05 (1976) (en bails) (allowing admission al crim inal d ia l o f sideo-tapid lestimoiiy by v ic ­
tim).

In Kansas C ity v McCoy. 525 S.\V.2d 3.36 (Mo. 1975) (en banc), the Supreme Court o f Mi -.omi 
sustained, as consistent with the confi.uila'.ion clause, the use o f closed eircuil television m the 
cxam inulioit o f an absent witness at a c riiiiiii.il u i.il. I hc city's expert witness testified from the 
crime laboratory while the judge, patties and counsel w atched from the courtroom. As noted by 
the Supreme Com l ol M issouri, the two-way closed circuit television system causes the transmis­
sion ol 'pictures and voices lo  be instantaneous Id al 337. In contrast, a video-taped deposition is 
not a p icscu l event, but a record of a past event. See Weis, ,'dce/r,mic\ I'sp,old(darnaeons ’ I Palls, 
63 A It.A J 1713, 1715 (1977) The distinction might be significant m light ol the requirement 
that a witness be unavailable at a 'Moral c iim ina l tria l befiue the d ia l cumt may adm it a deposi­
tion by tiia l witness as substantive evidence against the accused ,V«v I II- R ( him P. 15(c), 
supra note .3. When using closed circuit telesisioti. because the ssuness is testifying at the time of 
the tria l, il might he mmeccssniy to show that the witness is unavailable to testily n the coml- 
ronm Rut we 44 U .M .K .C . 1 It) v. 517 (P»76) (a igaing that due to the unique characteri-.tisS of 
dosed circuit le lcv isii.u , Hs use a l a crim inal li ial, unlike the use o f video Inpc. ci,>1.1 1c - lhe defend­
ant's right o f conliontation).

A wealth o f material discussing lhe use o f video tape nl various stages ol lhe d ia l process exist-.; 
most commcnlalors ailvo, ale its use in the couidoom . See genet ally Harher A Hales, lideo/tipe in 
Criminal Proceedings, 25 I .'am isc is I J, 1017 (197-1), llerm .m i A .laeoubovilch, livh ttut of ll'ater: 
A thief Ocr/cieic of Social and Psychological Concerns iihout ViJetnapcd I rials. 26 H am inu s I J. 
999 (1975), ( tmninghain, I ideompc /.'iidea, e: Pechindiigieal Jn/nie./iion in the Prod Process, .36 
A l a Lass'. 228 (1975); Hotel, '/rial In Udeoiope- ('an Justice Re Seen to He Pone?, 47 Tt.Mi*.
I. Q 228 (197-1); Kennelly, lhe Practical I’ses of Irialiidur, and Pepavision. 1972 T ltl sl I \sv 
( air1 1>i, 183, Korn lilm ii A Rush, Pclcsisum in Courtroom and Clawtoom, 59 A ll A J 37.3 (197.3); 
Irlb-.oM, /Hoc and It hen to Use I idee lope Peposllians, -12 Kx Id sc it A II .30 (Apr PCS); 
M cfTysta l, Pideotape 'Inals: Relief for Put ('•’iigesleJ Courts, 49 D in . I .1 46.3 (197.3); M iller, 
I'tdeOHipIng the Ora! Peposition, IS Piiai . I.asv -15 (1977); Mon ill, P.nter-- lhe I idea Pope Trial, 
.3 1 M A lt . J. I ’ll A C . A Pune. 237 1 1970); Note. Hide,oops Inals' / ego! and Ptoetiea! Implications, 9 
Coi CM. J, I.. A Sot; Punas. 363 (197.1); Note, Nehrusha Pan's iideotop, lhe .Von lidco itch 
mdogc in Perspci me, 6 ITni-uno,-, I R iv  311 (pr/2); Nme. 1‘ideoTope /'rials: -I Practical

I ii United Sink's 
asserted that both j 
nation are essential 
confrontation.'" I j  
ccssity this constitu 
actual face-to-face 
not iTicet the rcquir 
conclusion, the 
Skites™ Kirby r. 
der p. Atassacbuset 
Gibson argued that 
denies that conlVoi; 
none lessens the lb 

In the opinion ol 
porta nee because it 
the conduct of his i 
that (lie accuracy o 
presence of the do

/.’valuation mida l.egal Is
M u. I . Ki s . I ’.I (1977) 
See all- 0 (Tit; A W 

that media instruction to > 
visum is i,/cnee et < ciui. I 
determine legal compci-m 

47 593 I".2d 815 (Mh 
-18. Id at 821.
-19. HI ai 82(1-22 
50. 156 U.S. 23/H '• 
51 174 U S. 47 (I-W
52. 221 U.S. 325 t I'H 
5.3. 291 U.S. 97 (PHI 
54. 593 P.2d al 821 
.85. Id.
5(i. HI.
The light ol ci,
Most believe that m " 
lion a ir  influenced Ip 
mem right additional

Id
In a footnote, the conn 

mony is taken fur iutivd-
rcprcscittatimi " Hi ai " 

i he court cited no .mP 
lend.nit and ss itnc.,s o.-i



Num ber 4J V ID EO -TA PED  D EPO S IT IO N S 1117

In Uh.it'd Sums i. !knjie!d'xl the Highlit Circuit Court o f Appeals 
asserted that both physical confrontation and concurrent cross-exami­
nation ire essential elements o f  a defendant’s sixth am endm ent right of 
confron ta tion ."  Unless the defendant waives, forfeits, or loses by ne­
cessity this constitutional right, a confrontation that docs not entail an 
actual face-to-face meeting between the accused and the witness does 
not meet the requirements o f  the sixth amendment.'19 In reaching this 
conclusion, the Court specifically relied upon Mattox p. United 
States™ Kirby p. United States?1 Dowdell v. United States?- and Sny­
der p. Massachusetts?'' Writing for a unanimous court, C h ief  Judge 
Gibson argued that, “While some recent cases use other language, none 
denies that confrontation required a face-to-face meeting in 1791 and 
none lessens the force o f  die sixth am endm ent .'"™

ln the op'tiion o f  the court, physical confrontation is o f  primary im­
portance because it guarantees lo the accused the right to participate in 
the conduct o f  his defense.ss Moreover, die court expressed the belief 
that the accuracy of an adverse witness’ testimony is sharpened by the 
presence o f  die defendant.i'1' Cross examination is an essential coin-

l. valuation ando Ig .d .tn a tvs /s ,  26 S I an . I. K i v. 6! V (1974), 2<l I >i PaIii L . R l.v . 924 (1971); 42 
Mu. I. R l.v . 121 (1977).

See also f i .  (T in  X  W Si mi u im , I I m in im ; i hum I i i i vim ii*; K(, (P )68) (study indicated 

llia l media inx inu lim i In students m.iu lios cflVciivencM. ol lis t instruction); Ryan X  C’assim, 1'ele- 
vision t.Udenvroi Coo//. 122 A m . I P>v< h 65.8 (I9.'i5) (discussing ihc ol sidco-tapcd interviews to 

determine legal competency)

47 593 P.2d 816 (Slli ( it 1979).
48. td  at 821 
-19. td  at 82H-22
5(1. 1.86 U .S . 237 (1895), .V<y note 18 supra and accompanying text

51. 17-1 U .S  47 (1899) See note 21 u/pru and accompanying text

52. 221 U .S  128(1911). AVv* note 21 supra and accompanying text 
.51 2.91 U S 9'1 (1914) AVu note 21 supra and accompanying text 

54. 593 l*.2u at 821
65 Id  
56 /,/

The light ol crnis-e.xamimitinn iciiilorecs lhe mipoiluncc id physical cunlt mlation.
Must believe that in m u ii- mulc'med hut teal way recollection, veracity, and communica­
tion me influenced liy lace-lo-iai • challenge I lux feature tx a part o f die sixth amend 
mem right additional to the rijjh . of cold, logical ciois-cxainin.ition by one’s counsel

id.
Ill a footnote, the court noted dm 'jeJxcTio.ion of the defendant limn a deposition where ic-ii- 

ninny is taken lor introduction ai ttia! also p. teutndK conflicts with the defendant's right o f sell'-, 

representation." td. at 821 it 8 (citations omitted)
l he ciunt cited no authoniv to .xiippoil it . contention that a l'.ice-io lace meeting between de­

fendant and wune.sx mcteaxex li e likelihood that the witnexx w ill tin lldo lly  relate the facts 
Whether c lfcclicc cross i-xaim iialim . by counsel piodnnw the same lesnll. and whether the conn's
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panion lo physical confrontation, but it is not independently sufficient 
to satisfy the mquirernenis o f  the sixth amendment.' '

Once the court established that physical confrontation was required, 
it turned to the question o f  whether Benfieid, verbally or through his 
actions, had lost the protection o f  his constitutional right. The court 
found that Benfieid had not waived, forfeited, or lost by necessity his 
right to physically confront Cady al the deposition.5* No evidence of 
an affirmative waiver by Benfieid existed,59 and  the court did not find 
the charge against BenlielJ so heinous as lo excuse the prosecutrix from 
facing defendant while testifying/'" Shifting its focus to the specific 
procedure used at the deposition, the court found that the absence o f  a 
face-to-face meeting between Benfieid and Cady, and the hitter’s un- 
awarcncss that during the course o f  the deposition she was being moni­
tored by defendant, resulted in only an imperfect confrontation / '1 As 
such, it was insufficient to test the accuracy of C ady’s perceptions and 
expressions o f  her o rdea l/’1

The court carefully noted that it did not condemn the use of elec­
tronic devices in the courtroom /'1 Instead, the court’., concern 
stemmed from the particular procedure employed. The deposition pro­
cedure used was “ [l]oo great an abridgement . . . o f  defendant’s con-

proposilion is sound from a psych.* ogic.il standpoint is unclear. See get ertdly ('. K i t i s K t ,  Tins I 
Im i'K C ss io n s  27 (1975). M I . \!>i> A It ( 'm u  s u n , 0 'a s i .s  a n i i  M m i .u a i .s  u s  Evil*!.n c i . 166-73 
(1972); Ladd, Scott' (Jl>ter\tni,>n\ on Credthilily: linpen<lun,i<t of II mes.ws, 52 C.OHNl l l. I..Q. 239 
(1967); 44 U .M .K .C . I . R l.v . S |7. 821-25 (1976). we tl/w United States s West. 574 1.2,1 1131. 
1141 (4th Cir. 1978) (W iilener. J . dissenting) (undocumented statement that "we must recognize 
that a sviiness w ilt often make accusations behind the hack o f the accused which he w ill not repeat 
to his lace").

57. 593 E.2d at 821 "The tight o f  cross-examination le iu lo rccs the importance o f physical 
con frontation" lit.

58. I d  a l 821-22,
59. Id at 821
60. Itl. The com i m eicly assumed, without deciding, that a g iicvous crime against a peison 

could excuse the victim  fio in facing the defvndant while tcstilying, /■/ Although noting that State 
v. Richey, 1117 An/. 552, 555, 4’K) I ’ 2d 558, 561 (1971), allowed the examination, m defendant's 
absence, o f a child abuse victim 's competency to testily , the Hcti/u'/d com l found no indication 
that the child had given substantive testimony in the defendant's ab-envc 593 E 2d at 821 ii 10 
T he /ittifie/d com l concluded that “|t)o liiu i a waiver or forfeiture in this case would destroy the 
right o f  confrontation in nc.ui) a ll cases o f alleged crimes against poisons" /,/ at 821

61. 593 E.2d at 821-22
62 /</
63 "Today's decision should not be tegard d .is p ioh ib iiing the development o f eleetiomc 

video technology in litigation. Whoie the puttie agiee to a given ptoccdure or wlteie the pioce- 
dure mine neatly approximates the traditional comtronm selling m il appiosal might he fmih- 
com ing." /,/ at 821.
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frontation right to pass constitutional muster.’*'"1 The court ordered 
ihat Henlield’s conviction be reversed"' and. after disposing o f  Ben- 
ficltl’s objections against (lie govei i u i i c i h ’s ability to retry him.*''’ r e ­
m anded the case to the district court for further proceedings/ '7

ffenfidd's significance lies in the Eighth Circuit’s reestablishment o f  
the requirem ent o f  a face-to-face meeting between defendants and wit­
nesses as an im portan t part o f  the constitutional right o f  confrontation. 
The court’s emphasis on defendants’ right to personal, physical con­
frontation is consistent with the Mattox line of cases' ’ and the holdings 
o f  Diaz and A llenf"  The Supreme C ourt’s recent focus on effective 
cross-examination as die essential element of confrontation, however, 
had shifted the requirement o f  physical confrontation to the back­
ground.7" Thus, the lien fie ld  court’s reemphasis on face-to-face meet­
ings absent a showing o f  waiver, forfeiture, or necessity indicates that 
physical confrontation has not been eliminated from the rights guaran­
teed by the sixth am endm ent.

The decision in Benfieid is also im portant because the court expressly 
approved the use in criminal trials o f  video-taped depositions that com ­
ply with the terms o f  Rule 15 and allow the defendant to participate 
actively in the proceeding. Com m entators  genera lh  agree that a ju ry  is 
capable  o f  satisfactorily viewing a deponent’s dem eanor through video 
tape,71 and the court’s decision exhibits a willingness to accept this 
p ro p o s i t io n /2

A deposition proceeding plays a significant role in the ultimate dctcr-

64. /./ "I lero the i o f  confrontation wax considerably curtailed t»v iho procedures cm* 
ployed. W li.il curtailincnr or dim imshmcnt might be constitution ills permissible depends on the 
factual context o f each ciisc. inc lud ing list: defendant's conduct.’' /,/

65. hi nt S ’ ?
66 /,/.
67. U

6N. Sir notes IS, 21 aup/ii and accompanying text.
69. In neithci Mi: nor .Mm did the Supreme ('(mil de ila rc  defendant's cunfion latiiin light 

satisfied hy vicarious icprcxcntatinn through counsel. Inxte.nl. the Court devised the waiver and 
forfeiture exceptions, respectively, to the tight o f confrontation Sir notes .10-37 tupt.i and accom­
panying text Thus, the ab ility  o f Henlield’s attorney lo cross-examine Cady at the deposition, .ree 
note 11 xupnt, cou ld not properly support a finding that Henlield's right o f confrontation was 
satisfied

70 Sir notes 22-27 \upm and accompanying text
71. .Wv eases and other authorities cited note 46 supra
72. ( j  th r  Supreme C 'irf. I'M'/ Term, mpr.i note 25. al 115 (v. lien applied lo llm/nitl. sug­

gests that alihough video tape M illicientlv ex lu ln is a w itness' demeanor, the Constitution may ina 
reipiire that the ju ry  view demeanor).
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niination o f  a defendant’s guilt or innocence. Thus, the Benfieid court’s 
careful scrutiny of the procedure employed during the victim’s deposi­
tion is commendable. The court’s holding that confrontation between 
defendants and  witnesses must be complete precludes a step backward 
toward a judicial system in which ex parte- affidavits and depositions 
would be sufficient to support a criminal conviction.73

73. See Mattox v. United States. 156 U.S. 237. 2'!2-‘13 (IS75); note 2S supra.
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STATE v. FIRVEN Wash. 869
Cite as, W ash.A pp., 591 P.2d 869

clared that the witness would testify in 

accordance with the information in the affi­

davit, he subsequently advised the court 
that he only intended to present the wit­

ness, have her identify her signature on the 

affidavit, and request that it be admitted as 

a defense exhibit. At that point, the de­

fendant’s theory changed from an attempt­

ed impeachment following “surprise" testi­

mony, to a request that he be permitted to 

introduce a hearsay document (over an al­

ready asserted prosecutorial objection) ad­

missible as a statement against the penal 

interest of the declarant.

W e  hold that the proposed evidence was 

not admissible on either thec-y.

[3,4] On the impeachment theory, there 

was simply no presentation to a jury to 

which the defendant could claim "surprise” 

and which he should, therefore, be given 

the opportunity to attack or destroy. In 

any event, the impeaching evidence would 

be incompetent to prove substantive "facts" 

encompassed in such evidence. State v. 

Fliehmnn, 35 Wash.2d 243, 212 P.2d 794 
(1949).

[!>] On the penal interest theory, the 

proposed evidence does not meet the mini­

mal criteria necessary to mandate its use;

(1) the declarant’s testimony is otherwise 

unavailable;

(2) the declaration is an admission of an 

unlawful act;

(3) the declaration is inherently inconsist­

ent with the guilt of the accused; and (4) 

there are such corroborating facts a ml 
circumstances surrounding the making of 
the declaration as lo clearly indicate that 
it has a high probability of trustworthi­
ness.

(Emphasis added.) Stale \. Gardner, 13 
Wash.App 194, 19b 99, 534 F.2d 140. 142 

(1975|. See Slate i Young, 89 Wash .2d 

013, 574 P.2d 1171 (1978).

|r* 1 Ms. Harris’ affidavit and her subse­

quent declaration lo the court probably 
satisfy the first three criteria, but the trial 

court concluded that the affidavit failed 

utterly to meet the fourth criterion. Rath­

er than indicating a "higit probability of

trustworthiness,” the surrounding circum­

stances negate any degree of trustworthy 
ness. W e  find r.o error in tho trial court's 

ruling to excuse Ms, Harris as a witness and 

to prohibit any further reference to her 

during the trial.

Jn view of our holding on the speedy trial 

issue, the judgment and sentence are re­

versed, and this matter is remanded with 

direction to dismiss the information.

PEARSON, C. J., and SOULE, .1, concur.

o |ntrKUMBilt5r5tt8>

22 Wash.App. 703 

The S T A T E  of Washington, Respondent,

v.

Michael S. FIRVEN, Appellant. 

No. 2965-11.

Court of Appeals of Washington, 
Division 2.

Feb. 21, 1979.

Defendant was convict ?d before the 

Superior Court, Kitsap County, Terence 

Hanley, J., of second-degree assault and 
third-degree theft, and he appealed. The 

Court of Appeals, Pearson, C. J., held that 
admission of pretrial depositions of three 

complaining witnesses was not error where 

complaining witnesses we, e physically un­

able to testify, prosecutor was unable to 

procure their attendance by subpoena, and 

defendant not only had opportunity to 

cross-examine but made thorough use of his 

opportunity in questioning each witness 

when depositions were taken,

Affirmed.

1. Criminal Law c=l 110(1)

Although appellate court has power to 
correct or supplement record, it is not re­

quired to <lu so. R A P  9.10
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2. Criminal Law 627.2

Complaining witnesses, three navy sea­

men who were scheduled to ship out on day 

their depositions were taken, and whose 

exact whereabouts on day of trial were 

unknown, were physically unable to testify 

and prosecutor was unable lo procure their 

attendance at trial by subpoena, and thus 

admission of their pretrial depositions was 

not error on theory that there was insuffi­

cient showing of their unavailability. CrR 

4.6(d).

3. Criminal Law c=>662(3)

Defense counsel, who had some 15 

hours for preparation and who not only had 

opportunity to cross-examine complaining 

witnesses at their depositions but who also 

made thorough use of his opportunity in 

questioning each witness, had sufficient 

time to prepare for cross-examination, and 

thus permitting depositions of witnesses, 

who were unavailable for trial, to be read 

into record did not deny defendant ade­

quate opportunity to cross-examine com­

plaining witnesses in violation of confronta 

tion clause. U.S.C.A.Const. Amend. 6.

PEARSON. Chief Judge.

Defendant. Michael Firven, was convicted 

of the crimes of assault in the second de­

gree and theft in the third degree. He now 

appeals from the judgment and sentence 

entered by the trial court. The sole issue 

«n appeal is whether the trial court erred in 

allowing in evidence the pretrial depositions 

of the 3 complaining witnesses. W e  affirm.

Ricky McMillan got drunk at an onlisu 

men's club on March 12, 1977, and stepped 
outside to engage in some horseplay with 

his friends, Lee Allen and Mike Parmalee. 

After some grabbing and laughing, .McMil­
lan yelled for someone "to kick Mike Par­

ma lee’s ass." Defendant who was standing

a few feet away, said that he would do it 

for $50. McMillan said, "all 1 have is $35,” 

and pulled it out of his pocket as he ap­

proached defendant. Defendant grabbed 

the bills out of McMillan’s hand, tearing off 

part of one bill, and ran. McMillan, Allen, 

and Parmalee chased defendant until he 

stopped abruptly and turned to them with a 

knife, yelling that he would cut them up. 

He ran towards Allen, who fled. Swinging 
the knife at Allen’s back, defendant chased 

him; Parmalee and McMillan chased de­

fendant Defendant broke off and ran 

down an alley, where he was apprehended 
by a shore patrol officer. The $35 wad was 

found on the ground in the alley, and part 
of a $20 bill was torn off.

Ronald D. Ness (Appointed), Kitsap 

County Public Defender, Bremerton, for ap­

pellant.

C. Danny Clem, Pros. Atlj., Christian C. 

Casad, Deputy Pros. Ally., Port Orchard, 

for respondent.

The complaining witnesses—McMillan, 

Parmalee, and Allen—were Navy seamen 

scheduled to ship out on April 1 for San 

Diego. An order for their depositions was 

issued by the court on March 31, 1977 at 

4:30 p. m., but the depositions were not 

taken until the following morning at 8 a. m. 
at defense counsel's request, to allow him 

time to interview the 3 witnesses. The 

witnesses were subpoenaed to appear at 

trial on May 2, but they did not appear. 

The trial court permitted their depositions 

to be read to the jury, over defendant’s 
objection.

Defendant's sole contention on appe:1' is 

that the trial court erred in permitting the 

depositions of the 3 complaining witnesses 

lo be read into the record at trial, on the 

grounds that: first, there was not a suffi­

cient showing of their unavailability to tes­

tify, and second, this procedure denied him 

an adequate opportunity to cross-examine 

the complaining witnesses, in violation of 

the confrontation clause of the sixth 

amendment to the United States Constitu­
tion. W e  disagree.

(1) It should be noted that defendant 

does not assign error to the order that 

depositions be taken, although his argument 
includes criticism of that order. Further, 

we have no record of lhe proceeding in 
which depositions were ordered. The party 

seeking review of a lower court's ruling is
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responsible for designating the necessary 

Clerk’s Papers and exhibits. R A P  9.6. Al­
though the appellate court has the power to 
correct or supplement the record, R A P  9.10, 

it is not required to do so. Heilman v. 
Wentworth, 18 Wash.App. 751, 571 P.2d 963 
(1977). Therefore, the only issue that we 
must address on this appeal is the admissi­
bility of the depositions at trial. The case 

of State v. Roebuck, 'lo Wash.2d 67, 448 
P.2d 934 (1368), is controlling.

In Roebuck the complaining witness was 
an elderly man who, at the defendant’s 
preliminary hearing for assault, testified 
under oath that the defendant had knocked 

him down and attemp.ed to take his wallet. 

An officer corroborated this testimony. 
The defendant was present with his attor­

ney.

Al the subsequent trial the complaining 

witness was brought into the courtroom on 

a stretcher, and after interrogation the 

court found that he lacked the capacity lo 
testify ar.d was not “available" to testify. 

The judge and police witness in the prelimi­

nary hearing were then called as witnesses 

in the trial and permitted to testify as to 
their recollections of the complaining wit­

ness’s testimony in the preliminary hearing. 

The defendant was convicted.

The Supreme Court affirmed his convic­

tion, holding that testimony given at a pre­

liminary hearing, lik< '*'at given at a previ­

ous trial, is admissible icn there is a satis­

factory showing that (», ,»e witness is una­
vailable; (2) the witness was sworn to testi­
fy at a previous proceeding; (3) the accused 

was present al that time and had the oppor­
tunity to cross-examine; and (4) the person 
who seeks to relate the absent witness's 

testimony was present, heard the witness 
testify, and can stale in substance the na­

ture of the subject matter sought to be 

established.

(2) Defendant asserts that there was 

not a sufficient showing of unavailability of 

the complaining witnesses in the present 
case. All 3 witnesses were served with 
subpoenas on March 22, 1977, but they 

failed to appear at trial on May 2, 1977. 

Testimony in the depositions taken on April

1, 1877, indicated that the witnesses were 

scheduled to leave Bremerton that day on 

their ship, the U.S.S. Kitty Hawk. Their 

destination was San Diego. But their exact 

whereabouts on the day of trial were un­

known.

CrR 4.6(d) provides in part:

At the trial or upon any hearing, a part 

or all of a deposition so far as otherwise 
admissible under the rules of e\idence 
may be used if it appears \ that he wit­

ness is dead; or that the witness is una­
vailable, unless it appears that his una­
vailability was procured by the party of­

fering the deposition; or that the witness 

is unable to attend or testify because of 

sickness or infirmity; or that the party 
offering the deposition has been unable 
to procure the attendance of the witness 
by subpoena.

(Italics ours.) The complaining witnesses in 

this case were physically unavailable to tes­

tify, and the prosecutor was unable to pro­

cure their attendance at trial by subpoena.

[3] Defendant next contends that he 

had insufficient time to prepare for cross- 

examination of the complaining witnesses, 
because their depositions were t ruer*:u on 

March 31, 1977 at 4.30 p, m. and taken at 8 
a. m. the following day, leaving defense 

counsel a period of 15 hours for preparation.

In Stale v. Roebuck, supra, the defendant 
was represented at the preliminary hearing 

by an attorney who had just been appointed 
by the court and had conferred with the 

defendant shor'ly before the hearing com­

menced. The defense attorney in Roebuck 
did not cross-examine either witness at the 

hearing, but the court held that it was 

sufficient that he had the opportunity to do 

so. W e  note that a period of only 4V4 hours 

for preparation was allowed undur similar 

facts in Stale v. He welt, 86 Wash.2d 487, 
545 P.2d 1201 (1976).

Defendant in the present case fails to 

specify any way in which his cross-examina­

tion could have been improved with more 

than 15 hours for preparation. Further, we 
are satisfied from our reading of the record 

that defendant not only had the opporluni-
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ty tr\ ss£ State v. Hosbvck,
supra, out also made thorough use of his 
opportunity in questioning each witness.

Affirmed.

PETRIE and REED, JJ., concur.

J w\________
( o  H'JHStS iYSTEM>

22 Wash.App. 730 

The S T A T E  of Washington, Respondent,

■v.

Randall A. ORCUTT, A V ’- 

No. 3178-11

Court of Appeals of Washington, 

Division 2.

Feb. 26, 1979.

Defendant was convicted in the Superi­

or Court, Cowlitz County, Frank L. Price, 

J., of possession of psilocybin mushrooms, a 

controlled substance, and defendant appeal­

ed. The Court of Appeals, Pearson, C. J., 

held that: (1) under circumstances, govern­

mental interest in ascertaining vehicle own­

ership outweighed limited invasion of priva­

cy, and qualified as an appropriate "com­

munity caretnking" exception to search 

warrant requirement, but (2) even if police 
officer's discovery of marijuana residue in 

glove box while properly searching for a 

registration certificate created probable 

cause to believe that vehicle contained other 

contraband, there was insufficient evidence 

of exigent circumstances to justify second 

exploratory search without first presenting 

evidence to a neutral ami detached magis­

trate.

Reversed and remanded,

1. Searches and Seizures <=>7(1)

Subject to only a few exceptions, a 

warrantless search is per se unreasonable 

under Fourth Amendment. U.S.C.A.Const, 

Amend. 4.

0 Qn'jr/'Knc* onrl Cnt-nrce f* -.9*■>• k>vui biivu uaiu uvit/Mt vi.' Uiv\vy
%

Whether a court is considering the 

"community caretaking function” exception 

to search warrant requirement as applied to 

automobiles, or the general exploratory 

search exception, which requires a finding 

of probable cause to search plus exigent 

circumstances which justify police in pro­

ceeding without a warrant, an automobile 

search must nevertheless meet constitution­

al requirements of reasonableness, and 

question of reasonableness always involves 

a consideration of facts and circumstances 

of case and a balancing of governmental 

interests with individual’s right and expec­

tation of privacy. U.S.C.A.Const. Amend. 

4.

3. Searches and Seizures «=3.3(6)

Where operator drove evasively in 

presence of police, abandoned vehicle under 

unusual circumstances in an unusual place 

with driver's door open and vehicle full of 

personal property, police were unable to 

ascertain ownership by any other prompt 

measures, and defendant was fleeing from 

police, governmental interest in determin­

ing vehicle ownership justified a limited 

intrusion into glove box in search of a regis­

tration certificate, since circumstances were 

sufficient to create a reasonable belief that 

vehicle may have been stolen; under cir­

cumstances, governmental interest in as­

certaining vehicle ownership outweighed 

limited invasion of privacy, and qualified as 

an appropriate "community caretaking" ex­

ception to search warrant requirement. 

U.S.C.A.Const. Amend. 4,

4. Searches and Seizures c=>3.3(l)

Scope of caretaking function search is 

limited to extent necessary to carry out 

caretaking function. U.S.C.A.Const. 
Amend. 4.

5. Searches and Seizures <=3.3(4)

Seizure of flakes of marijuana found 

by police officer in glove compartment 

while properly searching for a registration 

certificate would have been reasonable un­

der plain view doctrine, but doctrine would
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S E N A T E  
C O N C U R R E N T  R E S O L U T IO N  NO. 15

R e l a t i n g  '>.0 '•he a s s i g n m e n t  of p o l i c e w o m e n  to r e p o r t e d  In ci de n ts  
of  ra pe .

H E  I T  K E S U L V E l )

11V  T H E  L E G I S L A T U R E  Ol- T H E  S T A T E  U E  A L A - ' h .

WIIKHEAS lr.u»y r a p e  v i c t i m s  d o  not re port tlie I n c i de n t  to law 
onforee.t.ent a u t h o r i t i e s  b e c a u s e  Hiey fe.:r the e m b a r r a s s m e n t  of 
u n d e r g o i n g  I n t e r r o g a t i o n  by m a l e  of fi c e rs ;  an d

WHKHKA.'l, e v en  In law e n f o r c e m e n t  a g e n ci e s w h er e  p o l i c e w o m e n  
a ru  c u r r e n t l y  e m p l o y e d ,  t he y ar e u s ua l ly  not a s s i g n e d  to p o s i­
tion s  w h i c h  e n a b l e  t h e m  to r e s p o n d  to r e p o r t e d  ra pes ; and

WitEREAS In o t h e r  a r e a s  of t he  co u nt r y  th e e x p e r i e n c e  has 
b e e n  that r a p e  v i c t i m s  b e l i e v e  female p e nc e  o f f i c e r s  are or would 
be ii.ole s e n s i t i v e  to t h e i r  p h y s i c a l  and e m o t i o n a l  ne e d s ;  and

W M U P h A H  sp e ci a l e f f o r t s  s h o u l d  be ma de t o  a s s i g n  pollcowcn.cn 
to night d u t y  d u r i n g  w h i c h  time most raj.es o ccu r;

hi. rr HEoOl.V;'.n by the A l a s k a  State l e g i s l a t u r e  that all 
s t a t e  and local la w  e n f o r c e m e n t  a g e n c i e s  ur n e n c o u r a g e d  to u n d e r­
tak e an  nffIrir.jtlve r e c r u i t m e n t  and a s s i g n m e n t  p r o g r a m  d e s i g n e d  
to p l a c e  po 1.1 ccwomeii In ;>os111ons that will e n a b l e  tlien. to 

r e s p o n d  to e a s es  o f  rejiorted rape.
S

Cxn il'.S of this r e s o l u t i o n  shall be sent to all local and 
s t a l e  law e n f o r c e m e n t  a g e n c i e s .



Alasha Siaic ^Cnjtslaiurc

R e l a t i n g  to m e d i c a l  e x a m i n a t i o n s  of  v i c t i m s  s e x u a l l y  a s s a u l t e d

B E  IT R E S O L V E D  

B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

W H E R E A S  v i c t i m s  o f  s ex u al  a s s a u l t s  a r e  g e n e r a l l y  t r a n s p o r t e d  
to an e m e r g e n c y  m e d i c a l  f a c il i ty  for e m e r g e n c y  c a r e  a n d  for an 
e x a m i n a t i o n  to c o m p i l e  e v i d e n c e  for f u t u r e  c r i m i n a l  p r o s e c u t i o n ;  

and

W H E R E A S  a v i c t i m  of  s e x u a l  a s s a u l t  is o r t e n  b e a t e n ,  tr a u ma  
L i v e d , and In n e e d  of  lh."--ougl) m e d i c a l  ant] p s y c h o l o g i c a l  t r e a t­
ment  a n d  In n ee d  o f  I n f o r m a t i o n  r e g a r d i n g  p r e g n a n c y ,  v e n e r e a l  
d i s e a s e ,  and p s y c h i a t r i c  f o ll o w - u p ;  and

W H E R E AS ,  In m a n y  Ins t an c e s,  the s t a f f  o f  t he  e m e r g e n c y  
m e d i c a l  f a c i l i t y  Is u n a b l e  or no t e q u i p p e d  to p r o v i d e  th e n e e d e d  

I n f o r m a l i o n  and  c o u n s e l i n g ;

UK IT R E S O L V E D  by the A l a s k a  S t a t e  L e g i s l a t u r e  th at  the 
■.tuff o f  all e m e r g e n c y  m e d i c a l  f a c i l i t i e s  o r  p r i v a t e  e m e r g e n c y  
m e d i c a l  f a c i l i t i e s  u n d e r  c o n t r a c t  be  I n s t r u c t e d  o n  t h e  a p p r o p r i­
ate c a r e  a n d  t r e a t m e n t  o f  vi c ti m s w h o  h a v e  b e e n  s e x u a l l y  a s­
s a u l t e d  and that t h e s e  f a c i l i t i e s ,  ns a m a t t e r  o f  c o u r s e ,  be 
r e q u i r e d  to I n f o r m  the v i c t i m  o f  the a v a i l a b i l i t y  o f  v en e r e a l  
d i s e a s e ,  p r e g n a n c y  and p s y c h i a t r i c  s e r v i c e s ,  o f  t..c p o s s i b i l i t y  
of f i nan ci al  aid f r o m  the V i o l e n t  C r i m e s  C o m p e n s a t i o n  H o a r d . and 
of  any oilier s e r v i c e s  o r  a Ida n v « n n t »lj^Jii_lhE_cuBmuii.Lty whi ch 

<H-jTVl'TrA~Un-1 e v e n t u a l  t r a u m a  o c cur ' o u rd  by a

ocxuaT*assault.

C O P I E S  of t h i s  r e s o l u t i o n  sh all  be sent to the  d i r e c t o r  of 
e a c h  p ubl ic  m e d i c a l  f a c i l i t y  In the s t a t e  a n d  to e a c h  p r i v a t e



me di c a l  e m e r g e n c y  f a c i l i t y  In the s ta te h a v i n g  a c o n t r a c t u a l  
r e l a t i o n s h i p  w i t h  the  s t a t e  or local p o l i t i c a l  s u b d i v i s i o n .

BYXl'HE LltCJU

VnJ.EREAS\i(.aiiy rap. 

w el l is p h y s l Y a l  lnju

/ W H E R E A S  c u r r e n t  

the /l eg al e l e m e n t s  of 
l o g i c a l  e f f e c t i  of th 

e m o t i o n a l  needs! folic

WHEREAS ran® vl< 
I/lay a lack cf ;)en?H

HE IT RESOLVED 
/ l c l n E  a v a i l a b l e  fund: 
' c o n j u n c t i o n  w i t h  Ion 
r e p r e s e n t a t i v e s  of 1 

I n s t r u c t i o n  for law 
I n v e s t i g a t i o n  o f  raj 
an d  e m o t i o n a l  effect

C O K E S  or this 
th e A l a s k a  P ol i c e
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S E N A T E
C O N C U R R E N T  R E S O L U T IO N  NO.  n

R e l a t i n g  to p e a c e  o f f i c e r  t r a i n i n g  p r o g r a m s  r e l a t e d  to  t r e a t m e n t  

of ra p e  v i c t i m s .

H E  IT R E S O L V E D  

D Y  T H E  L E G I S L A T U R E  O E  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  m a n y  r a p e  v i c t i m s  ■":. .cr ,-reat e m o t i o n a l  triurnn as 
we I 1 as p h y s i c a l  I n j u r y  as the r e s u l t  o.' being; assaulted,, and

W H E R E A S  c u r r e n t  p e a c e  o f f i c e r  t r a i n i n g  p r a c t i c e s  e m p h a s i s e  
t h e  legal e l e m e n t s  of the  c r i m e  of r a p e  a n d  n e g l e c t  t h e  p s y c h o­
logica l e f f e c t s  o f  the c r i m e  o n  the v i c t i m  a n d  the v i c t i m ' s
e m o t i o n a l  n e e d s  f o l l o w i n g  the o r d e a l ;  and

W H E R E A S  r a p e  v i c t i m s  ha v e  c h a r g e d  that p e a c e  o f f i c e r s  d i s­
pl a y  a 1 '*wK o f  s e n s i t i v i t y  to t h e i r  ne e d s ;

HE IT R E S O L V E D  by t he  A l a s k a  S t a t e  l e g i s l a t u r e  th at, u t i l­
i z i n g  a v a i l a b l e  fu nd s, t h e  A l a s k a  P o l i c e  S t a n d a r d s  C o u n c i l ,  in 
c o n j u n c t i o n  w i t h  local c o m m u n i t y  w o m e n ' s  o r g a n i z a t i o n s  a nd 
r e p r e s e n t a t i v e s  o f  l o c a l  m e d i c a l  p r o f e s s i o n s , d e v e l o p  c o u r s e s  of 
I n s t r u c t i o n  fo r la w e n f o r c e m e n t  p e r s o n n e l  r e g a r d i n g  th e p r o p e r  
i n v e s t i g a t i o n  o f  ra pe  c a se s ,  w i t h  e m p h a s i s  o n  the  p s y c h o l o g i c a l

a n d  e m o t i o n a l  e f f e c t s  o n  the v ic tim .

C O P I E S  o f  t h i s  r e s o l u t i o n  s h a ll  be s en t  to th e m e m b e r s  of 
t h e  A l a s k a  P o l i c e  S t a n d a r d s  C o u n ci l .
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S E N A T E  
C O N C U R R E N T  R E S O L U T IO N  NO. is

R e l a t i n g  to t r a i n i n g  In n n a g g r e s s l v e  s e l f - d e f e n s e  in s e c o nd a ry  
s c h o o l s  o f  the s ta te.

H E  IT R E S O L V E D  

HY-T1IE L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S ,  w i t h  the h i g h  i n c i d e n c e  of v i o l e n t  c r i m e s  ag ai n s t  
I n d i v i d u a l s ,  t he r e is a n e e d  for pu b l i c  h l tJn s c h o o l s  to Includ e 

as pa r t  o f  t h e i r  p h y s i c a l  e d u c a t i o n  p r o g r a m  t r a i n i n g  in n on-  
a g g r e s s i v e  s e l f - d e f e n s e ;  and

W H E R E A S ,  If p e r s o n s  w e r e  t e t t e r  a b l e  to d e f e n d  t h em s el v e s,
they w o u l d  be l ess  v u l n e r a b l e  to rap e en d o t h e r  vi o l e n t  bo d i ly
as s a u l t s ;

H E  J T  R E S O L V E D  by th e A l a s k a  S l a t e  L e g i s l a t u r e  that th 
g o v e r n i n g  b o a r d  o f  e a c h  s ch o ol  d i s t r i c t  m a i n t a i n i n g  a h i gh  school 
is r e s p e c t f u l l y  r e q u e s t e d  to a s c e r t a i n  the ne e d  fcr o f f e r i n g  
p h y s i c a l  e d u c a t i o n  c l a s s e s  in n o n a g g r e s s l v e  self-dtTe-.sc and, 
if n n e ed  e x i s t s ,  to r e p o r t  to t he D e p a r t m e n t  o f  E d u c a t i o n  by 
J u l y  1, 1 5 7 C w h a t  a c t i o n ,  If any , has b een  taken; an d  be It

F U R T H E R  R E S O L V E D  t h a t  the D e p a r t m e n t  of  E d u c a t i o n  is r e­
s p e c t f u l l y  r e q u e s t e d  to w o r k  w i t h  and as sist s ch ool  d i s t r i c t s ,  
I n c l u d i n g  the s t a t e - o p e r a t e d  s c ho o l sy s te m ,  lrTdevelopTng p r o­
gram s  In n c n a g g r e s s i v o  s e l f - d e f e n s e ;  an d  be it

F U R T H E R  R E S O L V E D  t h a t  the d e p a r t m e n t  su b mi t  a s u m m a r y  and
e v a l u a t i o n  of the f i n d i n g s  by th e v a r i o u s  s c ho o l d i s t r i c t s
t o g e t h e r  w i t h  a p r o g r e s s  re p o rt  ori th e  I m p l e m e n t a t i o n  of su c h  

p r o g r a m s  to the T e n t h  L e g i s l a t u r e  - F i r s t  Se ss ion .

C O P I E S  of  th i s  r e s o l u t i o n  shnll be sent to c a s h  sc ho ol  board 
In the s ta t e an d to the A l a s k a  D e p a r t m e n t  of  Ed uc a t io n .
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: ̂tats. v. Lane. Fia.App.196S, 209 So.2i1 873; 

HCing v. State, Fla.App.1972, 258 So.2d 21; 

223A C.J.S. Criminal Law § 13S5, p. 1034.

Certiorari denied.

CROSS, M A G E R ,  and D O W N E Y ,  JJ., 
i,concur.
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Joseph Leo BIVINS, Appellant, 

v.

S T A T E  of Florida, Appellee.

No. 74-G7I.

District Court of Appeal of Florida, 

Fourth District.

.1 nuo (I, 11)75.

Defendant was convicted lie fore the 

CTircuit Court, Orange County, Cecil II. 

[Grown, J., of rape, and false imprisonment 

a uid he appealed. The District Court of 

A  ijipeal, Woodson, J. William, Associate 

J udge, held that defendant was not denied 

a public trial because the trial court c 

rS’udcd all spectators, except those autho­

rized by statute, while the prrecutrix was 

testifying; that the defendant waived his 

objection to the denial of concluding argu­

ment before the jury where the procedure 

w  as announced in advance by the trial 

c-Murt and the defendant did not object to 

tShc procedure; and that the judgment ad­

judicating defendant guilty of rape was not 

ir.i valid on ground there was no valid ver- 

of guilty rape.

Affirmed.

spectators except those authorized by stat­

ute in a case in which any person under 

the age of 16 is testifying concerning any 

sex offense, after there was a disturbance 

by outburst of small children when the 

prosecutrix, who was over 16 years of age, 

was beginning her testimony. West’s E.S. 

A. § SO 1.231.

2. Criminal L a w  C=>G35

In a case in which a witness over the 

age of 16 years is testifying concerning a 

sex offense, trial court is entitled to ex­

clude the same portion of the public as it is 

entitled to if the witness is under 16 years 

of age. West’s F.S.A § 801.231.

3. Criminal L a w  C=>G45

Where trial court announced in ad­

vance that defendant would not be entitled 

to concluding argument before the jury if 

he offered no testimony in his own behalf 

except his own and defendant did not ob­

ject to the |>rocedurc, lie waived the objec­

tion.

4. Criminal L a w  C=>U94

Where the jury returned and verdict 

forms were handed to the clerk, the clerk 

4 that the jury found the code- 

lendant guilty of rape and false imprison­

ment and lhe defendar. guilty of false im­

prisonment, the jur. was then polled as lo 

their verdict and each announced in the af­

firmative that these were their verdicts, 

the court then announced that the defend­

ant was found guilty of count I rape and 

was adjudicated „'<ily of rape and an­

nounced that the defendant had been found 

guilty of count II false imprisonment and 

was adjudicated guilty of false imprison­

ment and lhe defendant made no objection 

lo the adjudication by the trial judge, the 

judgment adjudicating defendant guilty of 

rape was not invalid on ground there was 

no valid verdicl of guilty of rape.

ar.nor.ne-u
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Robert L. Shevin, Atty. Gen., Tallahas- 

sce, and Basil S. Diamond, Asst. Atty. 

Gen., West Cairn Beach, for appellee.

W O O D S O N ,  J. WILLIAM, Associate 

Judge.

The appellant was tried before a jury on 

two counts, rape and false imprisonment. 

There was some disturbance by outburst of 

small children during trial after nine wit­

nesses had testified and prosecutrix, who 

was over 16 years of age, was beginning 

her testimony. State moved to exclude all 

spectators. Court excluded all spectators 

except those authorized under F.S. 801.231.

[1,2] T  he appellant maintains he was 

denied a public trial, it. violation of the 

Florida Constitution ai d the Federal Con­
stitution; we think not. If the trial court 

can exclude a portion r, the public if the 

witness is under 16 years of age, it can ex­

clude that same portion of the public if the 

witness is over 16 years of age. The age 

of the prosecutrix is not the determining 

factor in whether or not the trial is public. 

T h e  Supreme Court of Florida stated in 

the decision of Robertson v. State, 6-1 Fla. 

437. 60 So. 118(1912)

"The word 'public,' as used in the Con­
stitution guarantccinij lo all persons ac­
cused of crime a public trial, is there 
used in opposition lo 'secret'.' The consti­
tutional requirement is fairly observed, 

if, without partiality or favoritism, a rea­

sonable portion of the public is suffered 

to attend, notwithstanding that those 

persons whose presence would he of no 

service to the accused, and who would 
only be drawn thither by a prurient curi­

osity, are excluded altogether.”

[3J The appellant's Point II on appeal 

was that lie offered no testimony in his

The procedure was announced in ad­

vance by the trial judge and the appellant 

having not objected to the procedure at the 

trial level waives that objection.

[4] The appellant cites as his Point III 

on appeal, the judgment adjudicating ap­

pellant guilty of rape is invalid because 

there was no valid verdict of guilty of 

rape; we think not.

When the jury returned and the verdict 

forms were handed to the clerk, the clerk 

announced that the jury found the co-de- 

fendant guilty of rape and false imprison­

ment and the appellant guilty of false im­
prisonment. The jury was then polled as 

to their verdict and each announced in the 

affirmative that these were their verdicts. 

The court then announced that the appel­

lant, Joseph Lee Bivins, was fomm guilty 
of Count I-rnpo and was adjudicated guilty 

of rape. The court announced that the ap­

pellant 'cis been found guilty of Count II- — 

false imprisonment and was adjudicated 

gu: ty of false imprisonment. The court 

• ben proceeded with his eo-flefendant as lo 

lis guilt on both charges.

The verdict slips were delivered in the 

presence of a jury, the court adjudicated 

the appellant guilty in the presence of the 

jury on both counts and there was no 

objection by any juror of the verdicts,

The appellant made no objection to the 

adjudication by the trial judge.

W e  think any departure from the proce­

dural requirements was harmless error and 

was waived by the appellant by not making 

timely objections.

Affirmed.

O W K N ,  C. J-, and CROSS, J„ concur.
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public policy demand that the Town be 

ordered to forthwith proceed with construc­

tion and installation of the water line. 

The Town’s obligation to do justice by 

carrying out its part of the bargain “is as 

great as that of an individual or business 

corporation, and wc find no legal impedi­

ment in requiring it to do so.” County of 

Greenlee v. Webster, 30 Ariz. 245 at 252, 

246 P. 543 at 545 (1926). It would be 

grossly unfair to all concerned to allow the 

Town to idly sit back and reap the benefits 

of its bargain without requiring it to pay 

accordingly.

Relative to the contention that estoppel 

and waiver cannot be used to prevent the 

Town from asserting the illegality of a 

contract, we agree. In the instant case, 

however, the agreement was not illegal.

[10] In a proper case, the principles of 

waiver and estoppel cannot be applied to 

circumvent stated legislative intent and 

policy, nor can a contract which violates 

A.R.S. § 42-303, subsec. D  ai d is, there­

fore, void ab initio be ratified or approved 

in any manner by defendant or its officers 
or any other person so as to create an en­

forceable liability. City of Phoenix v. 

Kidd, 54 Ariz. 75, 92 P.2d 513 (1939).

VI. N o  competent evidence of damages 

was presented to the lower court.

[11] The Town claims that the trial 

cr irt erred in basing damages on the 

ar omit of increased insurance premiums 
which the Company was required to pay 

as a direct result of the Town's failure 

to provide the water line. W c  find that 

the lower court correctly assessed the dam­

ages suffered by the Company as a direct 

result of the Town's breach of the contract.

Relative to the Town's denial that a 

cot tract existed and its assertion that the 

agtcement was not specifically enforceable, 

we find no merit whatsoever.

[12] The lower court properly entered 

judgment in favor of the individual de­

fendants (members of the Town Council), 

I laving acted in good faith, and we as­

sume that tiicy did, there is no personal

liability. Sims Printing Company v. Ker- 

by, 56 Ariz. 130, 106 P.2d 197 (1940).

In accordance with the foregoing, judg­

ment of the lower court is affirmed.

S T R U C K M E Y E R ,  C. J., I-IAYS. 

V. C. J., and L O C K W O O D  and C A M E R ­

ON, JJ., concur.

*IT H U M B I B S T S H Mi"j>

107 Ariz. 552 

S T A T E  of Arizona, Appellee, 

v.

Irvin Paul R I T C H E Y ,  Appellant. 

No. 1964.

Supreme Court of Arizona,

In Division.

Nov. 11, 1071.

Defendant was convicted in the Supe­

rior Court, Maricopa County, Cause No. 

C R  51340, Edwin Thurston, J., of two 

counts of child molesting, and he appealed. 

The Supreme Court, Hays, V. C. J., held 

that where record failed to show whether 

defendant authorized or ratified action of 

his attorney in waiving his right to jury 

trial, matter w  ild be remanded for hear­

ing to dcteri ....o whether waiver was, in 

fact, knowingly and intelligently made; it 

could not be assumed that defendant con­

sented to trial without jury by sitting 

through bench trial without objecting to 

absence of jury.

Remanded for proceedings consistent 

with opinion.

I. Criminal L a w  0=»IIBI

Where record failed to show whether 

defendant authorized or ratified action of 

his attorney in waiving his right to jury 

trial, matter would be remanded for hear­

ing to determine whether waiver was, in 

fact, knowingly and intelligently made; it

could not 
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could not be assumed that defendant con­

sented to trial without jury by sitting 

through bench trial without objecting to 

absence of jury. U.S.C.A.Const. Amends. 

6, 14.

2. Ci iminal L a w  C=G62(7)
Defendant who did not show that he 

was prejudiced by procedure employed was 

not denied his Sixth Amendment right of 

confrontation by virtue of court’s examina­

tion, in defendant's absence nut in presence 

of defendant's counsel, of 7-year-old prose­

cuting witness as to her competency to tes­

tify in child molestation prosecution. U.S. 

C.A.Const. Amend. 6.

3. Criminal L a w  C=366(4)

Where defendant was good friend of 

family as well as companion to child m o ­

lestation victims and record showed that 

victims, although usually playful and talka­

tive, were unusually quiet after their re­

turn with defendant from airport visit dur­

ing which attack allegedly took place, out 

of court statements of six-year-old child to 

her mother and grandmother some 25 min­

utes following their return with defendant 

concerning defendant's alleged molestation 

of child and her four-year-old sister were 

properly admitted as spontaneous or excit­

ed utterances exception to hearsay rule.

4. Criminal L a w  0=404(4)

Where defendant did not offer proof 

of actual change in evidence or show that 

evidence had been tampered with, and in­

vestigating officers testified that on receipt 

of items gathered in child molestation in­

vestigation, they initialed items themselves 

or hags in which they were placed and re­

plied affirmatively when asked whetli 

items were in substantially same condition 

as they were when removed from their 

owners, there existed sufficient foundation 

for admission of items in evidence, notwith­

standing inability of State to show continu­
ous chain of custody.

5. Criminal L a w  C=25fl(4)

Judgment of guilt on counts charging 

child molestation was not inconsistent with 

judgment of acquittal on count charging a

lewd and lascivious act, notwithstanding 

evidence to support all acts was the same. 
A.R.S. §§ 13-652, 13-653.

Gary K. Nelson, Atty. Gen. by William 

P. Dixon and Jerry C. Schmidt, Asst. Attys. 

Gen., Phoenix, for appellee.

Ross P. Lee, Maricopa County Public 

Defender by Anne Kap.-cs, Deputy Public 

Defender, Phoenix, for appellant.

HAYS, Vice Chief Justice.

The defendant, Irvin Paul Ritchey, was 

charged with two counts of child molesting 

and one -:ount of lewd and lascivious act. 

The matter was tried to the court without 

a jury 011 stipulation of counsel. The 

court made a finding of not guilty on the 

count of lewd and lascivious act and guilty 

on the two counts of child molesting, and 

imposed a sentence of two to five years 011 
each count to run concurrently.

The alleged victims were two girls, ages 

four and six. The defendant was a friend 

of the children's parents and he often came 

to their home on social visits. The testi­

mony indicates that he was ford of the 

children.

After ruling that the elder of the chil­

dren, then age seven, was competent to tes­

tify, the court heard testimony from her 

that the defendant took her and her sister 

lo a place near the airport where they could 

watch the airplanes. She testified that 

while they were there, "(h]e done nasty to 

me."
A  short time later the defendant brought 

the children home. After he left the chil­

dren's home, the children were asked 

where they had been by tbeir mother and 

grandmother. The younger of the children 

stated, "Ritchey done nasty to us, Mommy.” 

Roth children stated that Ritchey had pulled 

down the pants of the younger child 

and had moved her up and down on his 

hotly. They stated that Ritchey had un­

zipped his pants and had taken his "thing" 

out. The elder child also stated that the 

defendant had pulled her pants down and
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played with her private parts. This testi­

mony was rece: zed from the mother and 

the grandmother of the children who were 

relating what the children had told them. 

The defendant raises several contentions of 

error in his appeal.

[1] Defendant’s initial argument raises 

the question of the validity of a waiver 

of trial by jury when made by counsel for 

defendant in chambers and out of the pres­

ence of the defendant. The record of the 

proceedings below shows that the waiver 

was accomplished hy stipulation between 

counsel for the defense and counsel for the 

state. Nowhere in the record is there any 

indication that the defendant participated 

in the decision to waive his right to - jury 

trial, or that he, in fact, was aware that he 
had such a right.

The right of trial by jury is among the 

fundamental rights bestowed hy the Sixth 

and Fourteenth Amendments of the United 

States Constitution. It is a right, however, 

which may he waived hy a defendant if he 

so desires. Patton v. United States, 281 

U.S. 276, 50 S.Ct. 253, 74 L.Fd. 854 (1930). 

In the Patton rase, the Supreme Court des­
ignated guidelines hy which to determine 

whether a waiver has been validly made. 
The Court stated:

" * * * before any waiver ran be­

come effective, the consent of govern­

ment counsel and the sanction of the 

court must he had, in addition lo the ex­
press and intelligent consent of the de­
fendant." (emphasis added.)

This court has ruled that a knowing and 

intelligent waiver of trial hy jury may he 

made through counsel in the presence of 

the accused and need not hr made hy the 

defendant personally. Stale v. Jelks, lu5 
Ariz. 175, 461 P.2d 473 (1969). It was 

there stated that if a defendant permits his 

attorney, in his presence and without ob­
jection on his part, to waive his right to

v Sec I'cople v. MciCiutu'y. l .'tl III.App.
2d MU. 2(11 N.K.24 71)7 (lltVO), n ease 

nll fours with the one befortoil IIS.on m i lu iun  n un  III'.' n riw ir urt.
There, counsel stipulated to u bench Iriut 
out of lhe picsellee of the defendant, and

trial by jury, "[he] must be held to have 

knowingly acquiesced in that decision.” 

State v. Jelks, supra, at 1/S, 461 P.2d at 
476. It was further stated that:

“[l]n view of the importance of the 

right of a trial by jury as a fundamental 

right, it is doubtful that a written waiver 

signed only by the attorney or an oral 
waiver by counsel o'.: of the defendant's 
presence would be sufficient waiver 

without something of record to show au­

thorization or ratification by the defend­

ant." at p. 17S, 461 P.2d at p. 476. 

(emphasis added.)

W c  adopt the views expressed in the 

above language as the law of this case and 

state that because the record fails to show 

whether, in fact, lhe defendant did autho­

rize or ratify the action of his attorney in 

waiving his right to jury trial, this matter 

must he remanded for a hearing hy the 

trial court to determine whether the waiver 

was, in fact, knowingly and intelligently 

made.* The trial court must make find­

ings of fact and refer the matter back to 
this court.

W e  specifically recommend that the 

waiver of such fundamental constitutional 

rights as the right to jury trial he accom­

plished in the defendant's presence, and, if 

possible, with his express consent.

W c  reject the argument of the state that 

the defendant evidenced his consent ‘o a 

trial without a jury by sitting through a 

bench trial without objecting to the ab­

sent" of a jury. It cannot be presumed 

that the defendant was aware of his right 

lo make such an objection. See People v. 
Turner, 80 l"..\pp.2d 146, 225 N.F.2d 65 

(1967). The burden of coming forth and 

asserting one's own basic constitutional 

rights cannot be placed upon persons who 

may be reluctant to take such affirmative 

action before the court, lly this position 

we do not intend to infer that counsel can-

ttic A| ui'lliile ('nll't of Illinois livM Hint 
tin; mutter must be revelscil liteinise thorn 
was no show Ili|; tlmt t I f  ilefeinlaiit till- 
iler.stainbiud.v waived bis personal privi­
lege to trial by Jury.
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not himself make the decisions of trial 

strategy which often require the waiver of 

rights or the abandoning of positions. 

This rule is meant to apply to basic consti­
tutional rights heretofore delineated hy the 
United States Supreme Court.

[2] W e  turn to defendant’s additional 

contentions. lie claims that he was denied 

his Sixth Amendment right of confronta­

tion when the court examined the prosecut­

ing witness as to her competency to testify 

in his absence. This examination took 

place in chambers with attorneys for de­

fendant and for the state present. W c  do 

iiot find the _sain.cuCODlIlcllij]K_Jieocl for a 

defendant to he present at such a proceed­

ing as wc find when a personal constitu­

tional right, such as trial by jury, is at 

stake. Here, a defendant's attorney can 

adequately “xcrcise the defendant's rights. 

The determination of the competency of a 

witness to testify is a matter of law lo 

which legal counsel is specially qualified to 

address himself. The defendant cannot 

show that he was prejudiced hy the proce­

dure employed herein.

13J The defendant raised objection at 

the trial to the admissibility of the out-of- 

court statements of the elder child to her 

mother and grandmother concerning the 

alleged molesting of the children. The 

trial court admitted them as an exception 

to the hearsay rule as spontaneous or ex­

cited utterances.

The facts germane to deciding whether, 

in fact, the statements qualify under the 

exception arc as follows: At about 7:01) 

P.M., the defendant and the children re­

turned to the children's home The de­

fendant talked with the parents and grand­

mother of the children for about ten in in 

utcs and then left to buy some beer. lie 

returned with the beer in abni: ten or fif­

teen minutes and left the ho .. A-w min­

utes later. It was at this !• oc tl it the. 

children's mother first asked them where 

they had been. The children then related 

the statements which are the subject of the 

defendant’s objections.

-DO P }J—16

The mother of the children testified that 

the children liked being with the defend­

ant. He would visit the house at least two 

or three times a week to play with them 

and twice a month or so the children 

would spend the night wh.. the defendant 

and his wife.

When asked to describe the demeanor 

and appearance of the girls at the time 

they returned with the defendant, the 

mother stated that the face of the elder 

child was streaked as though she might 

have been crying. She also stated that 

where the children were usually rowdy and 

playful when they arrived home, on this 

evening they were very quiet. The chil­

dren would always place themselves near 

the defendant, sometimes sitting on his lap 

to talk to him, but on this night they 

stayed to themselves in another room of 

the house. The mother stated she had nev­

er seen the children act in this manner 

when the defendant was in the house. She 

also stated that the defendant himself, 

though still friendly, was somewhat with­

drawn.

The children's grandmother likewise tes­

tified that the children did not seem as 

happy as usual and were not playing wilh 

the defendant or having anything to do 

with him. When asked to take their toys 

and play, they stated that they didn't want 

the toys because the defendant had given 

the toys to them.

This court, in reviewing fact situations 

involving the excited or spontaneous utter­

ance exception has followed the test laid 

down by Wigmure. The three requisites 

that compose this test are these:

1. There must he a startling cvcnl.

2. The words spoken must be spoken 

soon after the event so as not to give 

the person speaking the words time 

to fabricate.

3. The words spoken must relate lo the 

startling event.

6 Wigmorc on Evidence (.ltd ed.) jj 

1750.

The existence of a startling event is 

deemed necessary to produc** the type of



excited utterances which the courts accept 

to he reliable notwithstanding their hearsay 

character. In deciding whether there was 

evidence of a startling event, special notice 

must he taken of the age of the children 

involved and the identity of the perpetrator 

of the crime. The children were four and 

six years of age at the time of the crime 

and could have known little if anything 

about sexual matters. When asked if she 

had ever discussed sex with the children 

before, the mother replied she had not.

In addition, the alleged perpetrator of 

the crimes was a good friend of the family 

as well as a companion to the children. 

Therefore, it would not seem strange, tak­

ing into consideration the age of the chil­

dren, that they should not have shown even 

more visible signs of excitement or dis­

tress, or have spoken tip immediately about 

what had transpired. The children may 

well have been persuaded, as the testimony 

indicates, that .hat they were doing was 

all light. Therefore, under this specific 

fact situation, the court will adopt a less 

strict test hy which to determine if, in fact, 

the evidence indicated a startling event.

There is n i requirement that the evi­

dence show the children to he hysterical; 

the evidence indicates that their demeanor 

and actions were considerably altered. 

Their demeanor and actions were sufficient 

evidence of a startling or shocking event, 

notwithstanding the children did not volun­

teer their information until questioned. 

S'cc Stale v. Mcl.ain, 74 Ariz. 132, 243 I’. 
2d 278 (1952).

The second requisite - that the words he 

spoken soon after the event—is satisfied as 

well. The test into y revealed that the cltil 

drcn did not make any statement about the 

acts of the defendant until approximately 

forty-.ivc minutes after they had returned 

home, and then they spoke only in answer 

to llieir mother's questions. The children 

may not have understood that what had 

happened was as startling as it might ap­

pear to others. In addition, the courts 

have recognized that the time i' tcrval 

when children are involved should ie less

fixed since they are less likely to employ 

their reflective powers to fabricate a delib­

erate untruth. Soto v. Territory, 12 Ariz. 

36, 94 P. 1104 (195S)r-------

In that the words spoken did relate to 

the startling event, we find that the state­

ment:. in question meet a" *’’c requisites of 

spontaneous or excited e inccs and were 

properly admitted into evidence. State v. 

Lopez, 107 Ariz. 214, 484 P.2d 1045 (1971).

[4] The defendant's next contention is 

that it was cn jr to admit the testimony of 

an expert witness with regard to certain 

exhibits when there was no evidence that 

these exhibits were held in an uninterrupt­

ed chain of custody. The exhibits included 

clothing from the defendant and the two 

children, a cotton swali, a pubic hair found 

on the person of one of the children, and 

pubic hair removed from the defendant.

Evidence at the trial indicated that the 

above items were removed by investigating 

officers from the defendant and the chil­

dren and given to a police detective. The 

detective transferred the items to n crimi­

nologist who examined them and made 

findings of fact. The detective was una­

vailable for testimony at the trial and the 

defendant argues that this break in the 

chain of possession is fatal to llltr founda­

tion that need be laid for the introduction 

of these items in evidence. W e  disagree.

The investigating officers testified that 

on receipt of the items, they initialed either 

the items themselves or the hags in which 

they were placed. They replied affirma­

tively when asked whether the items were 

in substantially the same condition as they 

were when removed from their owners.

The criminologist who examined the ex­

hibits stated that they were marked by him 

for identification, lie also testified that 

the. items were presently in substantially 

the same condition as when lie received 

them.

W c  have held that an exhibit is admissi­

ble when it lias been ii entified as being the 

same object about which testimony is given 

and when it is stated to be in substantially 

the same condition as at the time of the

occiirrc|
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occurrence in question. Witt Ice &  Gas 

Co. v. Bedway, 72 Ariz. 152, 231 P.2d 952

(1951). W e  further stated, citing Allen v. 

Porter, 10 Wash.2d 503, 143 P.2d 328 

(1943), that it was unnecessary to negative 

the possibility of an opportunity for tam­

pering with an exhibit, there being no need 

to trace its custody by placing each of its 

custodians on the witness stand. Witt Ice 

&  Gas Co. v. Bedway, supra, at 156. See 
also Stale v. McGonigle, 103 Ariz. 267, 410 
P.2d 100 (196S).

It is our opinion that the markings made 

by the investigating personnel and their 

testimony as to the condition of the exhib­

its provide sufficient foundation for their 

admission in evidence, notwithstanding the 

inability of the state to show a continuous 

chain of custody. Under such circum­

stances, unless a defendant can offer proof 

of actual change in the evidence, or show 

that tlic evidence has, indeed, been tam­

pered with, such evidence will be admissible,

[5] The defendant contends that a 

judgment of guilt on count: one and three 

of child molesting is inconsi: tent with the 

judgment of acquittal on count two of 

lewd and lascivious act, when the evidence 

to support all three acts was the same. 

However, it is to be noted that one may 

commit the crime of child molesting with­

out committing the crime of lewd and las­

civious act. A prerequisite of the latter 

(A.R.S. 13-652) is that such act be done
with lb intent of arousing, appealing to or 

gratifying the lust, passion or sexual de­

sires of either the perpetrator or the vic­

tim. This prerequisite is absent in the 

child molesting statute (A.R.S. tj 13-653). 

Therefore, the evidence may show child 

molesting without showing lewd and lasciv­

ious conduct. In examining the trial 

record, we find that the court held that 

there was no physical evidence corrobora­

tive of the count on lewdness. The judg­

ments as to the several counts were not in­

consistent.

The defendant's final argument is that 

the finding of guilt is not supported by the 

court’s findings on the evidence. W e  have

held that where there is reasonable evi­

dence to support the factual finding of the 

trial court, we will not disturb that finding 

on appeal. State v. Linsner, 105 Ariz. 488, 

467 P.2d 238 (1970). In examining the 

record as a whole, we find that reasonable 

evidence does exist to support the court’s 

findings.

Cause remanded for proceedings consist­

ent herewith.

U D A L L  and T O C K W O O D ,  JJ„ concur.

107 Ariz, Cu7

P H O E N I X  N E W S P A P E R S  I N C O R P O ­

R A T E D ,  Petitioner, 

v.

Honorable Kenz D. J E N N I N G S ,  Justlco of 

the Peace, East Phoenix Precinct #1, 

Maricopa County, et nl., Respondents.

No. I0G3B.

Supreme Court of Arizona,
In Bane.

Nov. 1!), 1071.

Iteheiirii"; Denied Dec. 14, 11171.

Special action by newspaper company 

against justice of the peace, county attor­

ney, and defendant to prohibit enforcement 

of order excluding reporters and public 

from preliminary hearing on multiple hom­

icide charge. The Supreme Court, Struck- 

mcyer, C. J., held that defendant was not 

entitled to have reporters and public ex­

cluded from preliminary hearing, despite 

claim that harmful and prejudicial publici­
ty would endanger bis right to fair trial by 

impartial jury, where he did not suggest 

that evidence inadmissible at trial would he 

introduced at hearing,

Writ issued,

I. Criminal L a w  C=G35

Defendant has no light to secret trial 
and may not foreclose right of people from
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tions with the prosecutor and cites Wide- 

ncr v. Croft, Fla.App. 1966, 184 So.2d 444. 

W e  find this contention untenable. In the 

Widener case, the Fourth District Court of 

Appeal was concerned with a situation 

where the defendant in a malicious prose­

cution suit was asserting a privilege on be­

half on another witness due to the witness' 

conversations with the prosecutor. Here, 

appellee is attempting to assert the privi­

lege and immunity on his own behalf to 

entirely avoid liability for an alleged mali­

cious prosecution. The general rule is that 

a defendant who seeks to avoid responsibil­

ity for a malicious prosecution due to the 

action of the prosecuting attorney must 

show that he made a full and fair disclo­

sure of all the material facts in good f. ith 

and that he relied upon the prosecutor’s 

judgment. Adler v. Segal, Fla.App. 1959, 

108 So.2d 773; 52 Am.Jur.2d, Malicious 

Prosecution § 81.

[8] Appellee has also requested a rul­

ing, contingent upon reversal of the trial 

court, that this cause be remanded for con­

sideration of a motion for a new trial 

which still is pending in the trial court. 

Florida R C P  1.4S1, 30 F.S.A., provides 

that a motion for a new trial may be 

joined alternatively with a reserved motion 

for a directed verdict. Our courts have 

recognized that a motion for a new trial is 

a matter for the sound exercise of broad 

judicial discretion by the trial court, and 

when a trial court has ruled upon a re­

served motion for directed verdict, but not 

upon the motion for a new trial, upon re­

versal the appellate court should remand 

the cause for the trial court to rule upon 

the motion for a new trial. King v. Jack­

sonville Coach Company, Fla.App. I960, 

'22 So.2d 480; McCloskcy v. Louisville &  

Nashville Railroad Company, Fla.App. 

1960, 122 So.2d 481; McQueen v. Atlantic 

Truck Service, Inc., Fla.App. 1968, 215 
So.2d 325; Warriner v. Ramirez, Fla.App. 

1973, 280 So.2d 4.

19] W e  feel constrained to add that the 

purpose of joining a motion for directed

verdict with a motion for new trial is to 

expedite a cause by permitting the trial 

judge to r,ale on both the alternative m o ­

tions, thus eliminating the need for a possi­

ble second appeal.

Therefore, for the reasons stated and 

upon the authorities f iled, the judgment 

appealed is reversed r.nd the cause is re­

manded for further p-oceedings consistent 

with this opinion.

Reversed and remanded.

O  j KIT HUM518 ilM

Victor Edward H U T C H I N S ,  Ap, illant, 

v.

Tho S T A T E  of Florida, Appellco.

No. 72-1493.

District Court of Appeal of Florida, 

Third District.

Nov. 0, l!)7:t.

Rehearing Denied Dee. 20, 1973.

Defendant was convicted in the Crimi­

nal Court of Record, Dade County, Murray 

Goodman, J., of unlawful possession of 

narcotic drug, a felony, and be appealed. 

The District Court of Appeal, Carroll, J., 

held that, if previously taken and preserved 

testimony of witness, who was unable to be 

present at trial, was admissible, its submis­

sion by video tape, as distinguished from 

written transcript of questions and an­

swers, did not result in harmful error, and 

that portion of sentence providing for pro­

bation for period of three years to follow 

serving of ten-month sentence in county 
jail was unauthorized.

Judgment affirmed and sentence modi­

fied to eliminate provision for probation.

I. Criminal L a w  C=>l 169.1(1)

If previously taken and preserved tes­

timony of witness, who was unable to be
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present at trial, was admissible, its submis­

sion by video tape, as distinguished from 

written transcript of questions and 

answers, did not result in harmful error.

2. Criminal L a w  C=II47

A n  illegal sentence or illegal part of 

sentence is within scope of appellate re­

view under rule providing that court in in­

discretion may review anything said or 

done appearing in appeal record. 32 F.S.

A. Florida Appellate Rules, rule 6.16.

3. Criminal L a w  C=l 130(5)

F.vcn though no contention of invalidi­

ty of sentence was argued in brief, error 

in sentence was within scope of appellate 

review, 32 F.S.A. Florida Appellate Rules, 

rule 6.16.

4. Criminal L a w  0=902.3(2)

Portion of sentence providing for pro­

bation for period of three years to follow 

serving of ten-month sentence in county 

jail was unauthorized. F.S,A. § 0-18.01 (-1).

5. Criminal L a w  c=>982.2

Statute granting authority to add a pe­

riod of probation to be combined with jail 

sentence permits defendant to he placed on 

probation upon completion of any specified 

period of sentence; thus, where court in 

sentencing a defendant to imprisonment 

for designated period in county jail pro­

vides that, ;ifter serving stated portion 

thereof, defendant should lie on probation 

for some period, the penalty for violation 

of probation would call for return of de­

fendant to county jail for unserved balance 

of jail sentence, or such part as court 

should determine, but the statute does not 

provide for adding period of probation to 

follow service of term for which defendant 

was committed to county jail. F.S.A. tj 

mill (4).

Phillip lluhhart, Public Defender, and 

Mark Ring I.ehim, Asst. Public Defender, 

fur appellant.

„ 2Stt Rii.2,1 2II

Robert L. Shevin, Atty. Gen., and Wil­

liam L, Rogers, Asst. Atty. Gen., for appel­
lee.

Before C H A R L E S  CARROLL, H E X -  

D R Y  and H A V E R  FI ELD, JJ.

C A R R O L L ,  Judge.

The appellant was informed against, 

tried by a jury and convicted of unlawful 

possession of a narcotic drug, a felony. 

See §§ 398.03 and 398.22, Fla.Stat., F.S.A. 

The sentence imposed was that the defend­

ant be imprisoned in the Dade County jail 

for a period of ten months, and thereafter 
to be on probation for a period of three 

years. The defendant filed this appeal 

from the judgment and sentence.

Hy a pretrial order reciting that it had 

been ascertained by the court that Melvin 

Brewer, a laboratory technician whose tes­

timony was desired to he presented hy the 

state at trial, would he "unavailable to ap­

pear at *'ie Courthouse for the taking of 

his testimony in the above styled cause on 

the date set for trial," the court made pro­

vision for the testimony of said witness to 

he obtained and preserved hy being taken 

and recorded on video tape. The order in­

cluded details respe ting the taking of the 

deposition hy video tape, with direction 

that it he so taken in duplicate in order for 

a copy to he made available to counsel for 

the defendant, with provision for presence 

of the defendant and his counsel, and 

directions for the preservation and security 

of the master tape for presentation at trial.

Object ions thereto hy the defendant ire re 

considered and denied. They did not in­

clude a challenge or objection to the find­

ing as to unavailability of the witness for 

testimony til trial.

The provision for the commission for 

the taking and preservation of the testimo­

ny of the witness was made pursuant to 

Rule 3.190(j) Cr.I’.R., 33 F.S.A. In sub­
paragraph (5) thereof it is stated that, ex­

cept as otherwise provided for, the rules 

governing the taking and processing of



286 S O U T H E R N  REPORTER, 2d SERIES

be on probati<| 

ty for a violfj 

for return of| 

jail for the 
sentence, or s 

should dctcn 
make provisio 

bation to fol 

this case ten 

fendant w as:

The judgrm 

is modified tt 

vision for prd

It is so ordij

C IT Y  OF Ml 
of tho S

FLO H IU A  E  
PANY,;

D is tr ic t (

Helmut

oral depositiions in civil actions shall apply 

in criminal eases. Civil Procedure Rule 1.- 

310, 30 ICS.A., dealing with depositions 

upon ora! examination, in subsection (c) 

[relating to record of examination] pro­

vides: “The testimony shall be recorded 

verbatim stenographically or bv mechanical 

means and transcribed unless the parties 

agree otherwise."

It will be noted that while the provision 

last referred to authorizes the deposition 

testimony of a deponent to be taken or 

recorded by mechanical means, the rule ap­

pears to contemplate that: the record there­

of when so taken will be transcribed (for 

subsequent use at trial a> if recorded sten­

ographically). The difierencc in the in­

stant case is that the deposition testimony 

taken by video tape was not submitted at 

trial in transcribed ,'orm, but was present­

ed in the form of the video tape recording,

The appellant contends such video tape 

presentation of the evidence was prejudi­

cial error became there was no authority 

or precedent for the preservation and pre­

sentation of the testimony by video tape, 

and because by its use the defendant was 

deprived of his right to confront the wit­

ness at time of trial. In response thereto 

the state argues that notwithstanding ab­

sence of express precedent or authority to 

present the testimony in that manner, no 

harmful error resulted since it accurately 

portrayed the testimony as given. Hy the 

presence of the defendant and his counsel 

at the deposition, the right of confronta­

tion and cross-examination was available 
there, The state points out that the de­

fendant would have been equally deprived 

of the right of confrontation at time of 

trial if the deposition testimony had been 

reported stenographieaHy and presented in 

transcribed form. Additionally, the state 

argues that the presentation of testimony 

hy video tape, rather than by written trau- 

seriptiou, enabled the trier of fact to better 

judge the credibility of the witness, by af- 

fording opportunity to observe the manner 

and demeanor of the witness while testify­

ing.

[1] If the previously taken and pre­

served testimony of the witness, unable to 

be present was admissible at the trial, it 

has not been shown how its submission by 

video tape, as distinguished from a written 

transcription of the questions and answers, 

resulted in harmful error. Where not oth­

erwise prejudicial, the use of sound mov­

ing pictures, as a scientific advance in pre­

sentation of evidentiary matter at trials, 

has generally hecn viewed with approval, 

ijoc Cox v. State, Fla.App.1969, 219 So.2d 

762; Paramorc v. State, Fla.1969, 229 So. 

2d 855; People v. Hayes, 21 Cal.App.2d 

320, 71 P.2d 321; Commonwealth v. Roller, 

100 Pa,Super, 125.

Accordingly, wc affirm the judgment of 

conviction, hut we find error in the sen­

tence, in the respect set out below.

[2,3] No contention of invalidity of 

the sentence was argued in the brief. 

However, we regard an illegal sentence, or 

illegal part of a sentence, where it appears 

on an appeal, to he a matter within the 

scope of appellate review under Rule 6.16 

F.A.R. 32 F.S.A., wherein it is provided: 

"The court may also in its discretion, if it 

deems the interests of justice to require, 

review any other things said or done in the 
cause which appear in the appeal record, 

including instructions to the jury,"

Id,5 1 Here the portion of the sentence 

which made provision for probation for a 

period of three years, to follow after the 

serving of the ten month sentence in the 
county jail, was unauthorized and improp­

er, for the reasons set out in Williams v. 

State, Flu.App. 1973, 280 So,2d 518. In 

II'ill in ins il was pointed out that the au­
thority granted by {j 913.01 (-1) Fla.Stnt., 

F.S.A. to add a period of probation to be 

combined with a jail sentence was to pro­

vide for the defendant to he placed on pro­

bation "upon completion of any specified 
period of such sentence." Thus, where a 

court in sentencing a defendant to impris­

onment for a designated period in the 

county jail provides that after serving a 

stated portion 'hereof the defendant should
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be on probation for some period, the penal­

ty for a violation of probation would call 

for return of the defendant to the county 

jail for the unscrvcd balance of the jail 

sentence, or such part thereof as the court 

should determine. The statute did not 

make provision for adding a period of pro­

bation to follow service of the iem'i [in 

this case ten months] for which the de­

fendant was committed to the county jail.

The judgment is affirmed. The sentence 

is modified to eliminate therefrom the pro­

vision for probation.

It is so ordered.

CITY O F  MIAMI, a municipal corporation 

of tho State of Florida, Appellant,

v.

F L O R I D A  F A S T  C O A S T  R A I L W A Y  C O M ­

PAN Y ,  a Florida corporation, ct 

nl., Appollcos.

No. 73-210.

District Court of Appeal of Florida, 

Third District,

Nov. 27. 10711.

ltehearlug Denied Dee. 1!>, JPT.’t.

City brought petition in eminent do­
main to condemn for pari; purposes rail­

road property used in part as port facili­

ties. The Circuit Court for Dade County, 

(iratly I., Crawford, J., held that the city 
was not authorized to condemn the proper 

ty except portion which was leased to pri­

vate commercial users, and the city appeal­

ed. 'lhe District Court of Appeal held 

that neither city nor railioad could he con­

sidered as having a higher right of emi­

nent domain; that in order to forestall 

condemnation, railroad's use must not only 

be a public use hut a use necessary for suc­

cessful operation of the railroad; and that

only such portions of the port facilities on 

the land in question, including bay bottom, 

as were necessary for the operation of the 

railroad were properly excluded from con­

demnation.

Affir icd in part, reversed in part, and 

remanded.

Hendry, J., filed opinion concurring in 

part and dissenting in part.

I Emlnont Domain C=I98(2)

Trial court properly proceeded to de­

termine issue of city's right to eminent do­

main with respect to railroad properly at a 

pretrial hearing without the aid of the 

jury. F.S.A. § 73.061(1).

2. Eminent Domain C=>47(l)

Neither city, seeking to condemn rail­

road properly for park purposes, nor rail­

road could he considered as having a high­

er right of eminent domain, F.S.A. §!j 

360.01(1), 360.02, 361.01.

3. Eminent Domain C=»47(l)

For purposes of applying "prior use 

doctrine" to the effect that, at least be­

tween two public bodies, property already 

devoted to a public use may not be taken 

for another public use in absence of ex­

press legislative authority, railroad was not 

a "public body" hut was a "franchised pub­

lic use company."

See puMlcnlinu Words mid Phrases

fo r o ilie r  ju d ic ia l con struc tions mid
definitions.

4. Emlnont Domain C=>47(l)

In order to forestall condemnation of 

its property, a railroad's use must not only 

he a public use hut must also be a use nec­

essary for the successful operation of the 

railroad.

5. Emlnont Domnin C=47(l)

Railroad property which was being 

leased to private commercial users was not 

being used for public purposes and was 

subject to condemnation bv city for park 

purposes.
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CO N FRO N TA TIO N  AN D  THE H EARSAY RULE

In  1953, the Supreme Court refused lo reverse the state conviction 
of ;t defendant who had been incriminated by the confessions of his 
co-defendants and was unable, at their joint trial, to cross-examine 
the confessors.1 “ Basically . . . [the defendant’s] objection to tin; in­
troduction o f  the confessions is that as to him they are hearsay. T h e  
heaisay-cvidcnce ride, with all its subtleties, anomalies and ramifica­
tions, will no t be read into the Fourteenth  A m endm ent.” - In 1905, 
however, in an opinion of breathtaking simplicity, the Court all but 
transformed its argum ent by horrible consecpienrc into constitutional 
reality. In  Pointer v. Texas'' the C ourt  read into the Fourteenth 
Am endment the confrontation clause of the Sixth A m endm ent,1 
m aking no altcnipL to distinguish that clause from the evidentiary rule 
against hearsay.6

Petit ioner in Pointer and a co-defendant had been arrested I'm 
robbery  and identified by the victim at a preliminary hearing where 
ne ither  defendant was represented by counsel.0 After the prosecutor

I .  Sit-in v. Mew Yrnl;, 31<i U.S. ISO (l!lf>3), overt alctl on other g inw iifs , Jackson 
Heimo, 37 : U.S. :ir.S (l!>(H). 
it. St« U.S. at I'Jfi.
3. 380 U.S. -iOO, overruling West v. Louisiana, I ' l l  U.S. 23.8 (1001).
•I. “ in  a ll cr in it ia l prosecutions, the accused sh a ll en joy the righ t . . .  to be eon 

f lo u te d  w ith  the witnesses against h im  . . . .” 
i». W ith  the caveat th a t "sim p lifica tion is  fa ls ifica tion ," McCorm ick offers the fo l­

low ing d i'fin ilio r of hearsay; "Hearsay evidence is testimony in court o r w ritten  evidence, 
o f a su tlcm ciu  trad e  out of court, such statement being offered as an assertion lo  show 
(lie tru th  o f m a ile rs  asserted therein , and thus resting for its va lue upon the crecphility 
o f the out-of-court assertcr." M c C o rm ic k , JCvidi.ncj', § 22o (1031). See also, 5 W icm ori:, 
Kvini nc.i; § I " lit (I id . S IVfiti (3d ed. 1010); Morgan, II car my Dunyas ami .■1/i/iticaliun 

0/ the JJcuim ly  Canicjil, C2 H arv . I.. K i.v. 177 (IMS).
C. R igh t to counsel stem s to have beckoned as an a llo t na tive , and innocuous, ground 

of derision , hut d ie Court found that problem moio d ifficu lt than the one it u b im .ile lv  
faced. T h e  Com had in tm preted Hideon v. W ainw righ t, 371! U.S, (10o";. lc- le ip iira  
chat counsel Ire p rovided at any c iit ii.n l stage of a c iim in a l p iocecding, in c lud ing  d ie 
p re lim in a ry  hearing . W h ite  v. M a iy land , 373 U.S. Ml (I0C3). (•’/. H am ilton s. A labama
7.3 U.S. MJ (10(11). tin t the ( lo u it d istingu ished those cares as h av in ’' dealt w ith  p re lim i­

nary hearings tha t cou ld have been the occasion fo r en tering a plea; the 'le va*  homing 
cou ld not. 380 U.S. at -III;;. T h e  Court oxpiessly refused to decide whether there m ight 
lie o ther feature: of tin: T exas hearing so c ritica l as to make counsel compulsory, im- 
p ly ing that the record was not sufficiently in fo rm ative , 381) U.S. at -IK’. lin t the recuid 
d id  show, at a n i.ii iu ium , that prosecution testimony could lie taken at the T-xus prelim-
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showed at the trial that the victim had left the  state, he sought to in ­
troduce a transcript of the testimony the victim gave at the preliminary 
hearing. T h e  defense attorney objected, claiming his client had been 
denied " ‘co iifruuuucm  of the witncssess . . . ” 7 a contention rejected
by the trial and  appellate courts. Reversing, the Supreme C ourt ob ­
served that the r igh t to cross-examine witnesses is included in the Sixth 
A m endm ent r igh t to confront them, and then incorporated the federal 
confrontation standard into the Fourteenth  Amendment.

W ith  that stroke, the Court imposed on the states a doctrine of u n ­
certain reach. It d id  not elaborate past exegesis of the clause, which 
has casually identified confrontation with the irreducible core of the 
hearsay ru le .8 T h e  Court in Pointer, w ithou t m entioning  hearsay, 
recognized two exceptions to the rule against hearsay as exceptions 
to the Sixth A m endm ent’s confrontation requirem ent.1' T h u s  Pointer

inary heaving and p rese tted for la ic , use a t the tr ia l. I t  the Court fe lt unab le to ho ld
fla tly  that counsel was requ ired  at the Texas hearing, it m igh t sim p ly hare r i lle d  tha t
counsel was requ ired  at any hearing whose testimony was to be preserved for la te r tr ia l, 
inasm uch as prosecutors cou ld nevci he sure that t r e iy  w itness who testi lied a l ii p re lim ­
inary  hearing w ou ld lie ab le to ap, car at the tr ia l, they w ou ld probably wish to gua r­
antee th a t testimony cou ld  he ••erred for la te r use hy ob ta in ing counsel fo r de-

S till, Mieli a ru le  o f (event fniisevitlvr w ou ld  not 
exas p re lim inary  hearing was hy its very nature 
ic q u iic d .

fondants a t a ll p re lim in a ry  lien 
June demanded a fin d in g  that 
a c r it ic a l stage at which counsel

7. 380 II.S . a t •llll.
8. See, e.g., Snyder v. Massachusetts, ‘I'M U.S. 07, 107 (I0 .il) (Cardo/o, J.):
Nor lias the p rn ilc g e  of confrontation at any tim e been w ithout lecogni/cd ex ­
ceptions, as for instance dy ing dec larations or documentary evidence. [C ita tion  o f 
cases om itted .] ' th e  exceptions are not even static , h u t may he cu ln igcd  bom  tim e 
to tim e i f  ll ie ie  is no m ateria l d ep a itu ie  from the reason o l the general m le . 

Robertson v. ISatdwiu, ICf. U.S. 27.r>, 282 (1837):
Nor does the provision that an u tilised  person sh a ll he confronted w ith  the w it ­
nesses aga inst h im  p re v a il the adm ission o f dy in g  dec la im  inns, o i the depositions 
ol w itnesses who have d ied  since the form er tr ia l.

Compare Kay v. U rile d  States, '..'Mi l-'.2d -17 <». ‘180 (-1111 C ii. l*Jjf>), m l ,  denial, 'Ifill U.S.
82.3 ( I1.Hill), asserting the clans- was 

in tended to p ic vcn t the Hint c f  c rim ina l cases upon affidavits, not to soive as a r ig id  
and in fle x ib le  b a rr ie r against the o rderly  development of le .isonab le and neiessaiy 
exceptions to the hearsay rede.
0. T h is  C nu it lias ie iog iii/ed me adm issib ility  against an accused of dy ing dec la ia 
lions, [c ita tion  o f cases om itted) and o l testimony of a deceased w itness who has 
testified at a fo t'iie r t i ia l .  |C.itatinu of cases om itted .] N oth ing we bo ld here is to 
the cun tr.iiy .

280 U.S. at -107, ‘I b is passage makes it d ifficu lt to in te rp ie t tin- decision as a first step 
in icasscssing the liea isuy m le  and estab lish ing new standards of re lia b ility  for hearsay
exceptions. I f  a ty category o f adm issib le hearsay deserves to be e lim inated as pan of
stic li a leassc.v.uieitt, it is the category o f dy ing declarations. Sec Note 18 in/m. Yet (tic 
Court tille red dy ing declarations as an example o f unquestionab ly admis-ahl" hearsay.

'
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left und is lm hcd  the notion that the hearsay ru le  and the constitu­
tional requ irem ent are intcrchang -.ble.

Despite the superficial similarity between the evidentiary rule and 
the constitutional clause,1" the Court should not be eager lo equate 
them. Present heaisay law does not merit a perm anent niche in the 
Constitution; indeed, its ripeness for reform is a unifying theme of 
evidence literature.”  From Rentham12 to the authors of the Uniform 
Rules of Evidence,13 authorities have agreed that present hearsay law 
keeps reliable evidence from the courtroom. If Pointer has read into 
the Constitution a hearsay rule of unknown proportions, reformers 
must grapple not only with centuries of inertia bu t with a constitu­
tional prohibition as well.

T h e  major problem is not, however, scraping the barnacles from 
hearsay law. No hearsay code, however streamlined, could serve ap­
propriately as a constitutional principle. T h e  goal of any hearsay rule 
is to admit hearsay when its out of court context can serve as an ac­
ceptable substitute for cross-examination.H T h u s  dying declarations 
arc admitted on the theory that a man would not face death with a 
lie on his lip.s.,,: Th is  example illustrates two characteristics of hearsay 
rules. First, they are al best a partial substitute for cross-examination. 
Cross-examination helps expose all of the defects of testimony—defi­
ciencies of observation, errors in the use of words, distortions of 
memory, and deliberate falsification.1,1 Here the oul-ofcouil  suhsli

1(1. O u t w rite r lets s-tjjuesled that It m u s li l i i t io iia l li j'h t is based on a common law 
p rinc ip le  which , in I i i i i i , liuds its oii|;in il l a m ic tion  m tilmsi s at tin: t i ia l o f Sir W all i 
R a lr ij; li , l-\ I I .  I l i i t r . i t ,  T in ; Six in  A m i .m im in t  Kit (l!t!il). '1 his a|i|i:iienlly is the only 
li is lo t ira l il li i l i i i i ia t io n  the t la use lias le r e iu d .

11. S.e W einste in , I ’x ihnlii’c l-mrc n/ llriii.oiy, ll i Iowa I„  R i v. IIJII, Ji-I I -10 (I'lill) 
(m l le i I ill); epithets).
It!. See, «?./»., 1 lU.N'niAM, K a iio n a i.i oi Jinna.M. l.vm iN ia -l-l!l-.r»'l (1827); 3 /</. II-’1-
13. Um k iiim  Km i ti;l(l)(i) lio iils  adm issib le ,
i l the d e l .n .m l is im ava il.ib le  as a witness, a Malcmcnt uaiiatiii|», ile so ib in t; or cv- 
p la iu im ; an event or (ondition w lih li the jiiil}.;<- lim ls was made by the ile c la i.n il al 
a linn- v%lien the matter had been leeen lly  perceived by him  and w hile h is leiollee- 
linn  was clear, and wa- made in  fynod fa ith  p iim  to d ie u in in ien ien ien t of llu- at lion. 

N 'ationai Com i.iniNia: o r U iimmissiiini its o.\ IIn iio iim  S i.v ii I .a u s , Hanhhooi, !!flO (IIO.'l). 
T h e  ride le jn cM iits  on its face a fo iis ide ra lile  lilie ra li/ a tio ii. Rut it is weakened hy the 
Coiuniissioiii-i.s' Note ("(danse (r) is d ta f le d  su as to indieate an a ttitu d e  o f tch ic i it ir r 
and refp iin  most e a ie lu l M iiit iu y  in a d u iill in j;  heaisay statements under its provisions" 
lliiil.) and by the I'refatory Note to the en tile  ret of m les ("Of tonrst: a is«-n m le 
vvotihl be in o p c ia liv c  in a |\iw n situation when then- would on in lim n  its app lira lion  
an invasion of ro iis t it i ilio n a l lij-hts." Id. at toil.).

11, 5 Wtt.Moitr oft. o f . ntjiiti note 5. 5 11'.’tl.
15. M attox v. United States, 1-lti ll.S . I ' l l ,  1 52  (IllfU!).
ll i. lo t  tin extensive analysis of how cfleetivcly hearsay ru le s dea l w ith pm h le llls of 

narration , s itn e rity , memoiy and pcrreption , see Mm;-,.in, miJihi note fi,
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lu te— fear of im p en d in g  d e a th — assures at most s incerity .17 A n d  even 
if  it gave some assurance of the o th e r  aspects of  re liab ility ,  i t  w ou ld  
lack the u n iq u e  potency of cross-examination. O nly  cross-examination 
subjects testimony to the o rdea l  ol a hostile adversary 's  p robe  fo r 
weaknesses.

A  second defect is equally  crucial. Inevitably, any hearsay ru le  is 
arb itra ry .  T h e  judge  canno t halt the trial to po n d er  the  re liab ility  of 
every i tem  of hearsay evidence; n o r  can attorneys calculate  reliability  
in tim e to ob jec t to hearsay in  a r u n n in g  narra tive . T h e y  m u st  have 
broad  categories of adm issibility  which yield an  effortless decision. 
7n this area, rules of law m u s t  be ru les  of th u m b . All w e can ask is 
tha t  the categories of adm issible hearsay be generally  re liable ,  
p a r ticu la r  exam ple  m ay be suspect an d  call for the exercise by a trial 
ju d g e  of his discretion to exc lude  u n re l iab le  evidence.

In  sum m ary, n o  hearsay ru le  closely approx im ates  the advantages of 
confron ta t ion ;  and  no  ru le  accurate ly d istinguishes be tw een  re liable 
an d  unre liab le  evidence. T h e r e  are, no  d o ub t ,  be t te r  a n d  worse a t ­
tempts. ]5ut experts canno t  begin to sort them  ou t;  the em pirical evi­
dence is scanty and  am b ig u o u s . ,H T h e r e  is no  basis for exa lt ing  any 
o f  these ragged approxim ation ';  as the essence of the con fron ta tion  
clause. T h e  C ourt  should  no t cast itself in this area, as it has in no  
others, as the final a rb i te r  of the re liab il i ty  of evidence.

W hen fared directly  with problem s of evidentiary  weight, the C ourt  
has been waiy. Its few forays into this swam p have been < iicumspeet. 
T h o m p so n  v. C ity o f L o u isv ille 111 and  its progeny"" m a rk  the ou ter  
limits. P e ti tioner  in T h o m p so n  was arrested  for lo itering  when police

17. The Ruarnntec of sincerity seems the one iiio.i tharacierisiic of (he exceptions lo 
the mle apain.M heaisay. Moip.in, stijim note 3 ai fill,'I; Mapuiie, The Hearsay System: 
/Iroitinl mill Through thu Thh krt, 11 Vand, I.. Ri v. 711, 710 (tout). See also Mom i. Coin 
or livmiNi'.i: 221 -1! f! (1012).

IK. See, I lu l l  him. an il Slesln|.n, Some Oloew.itiuns mi the l ute of T.eiilcnrc, 
S/iantiiiieoiis K\i hiniiilimn, 28 Coi om. I.. R i v. 432 (1028). l ’a radoxha lly , ihc (fm u i in 
1’oiitler chose one o f lhe most v iih tr tah le  exceptions—il j in j;  declarations -as an example 
o f an ev iden tia ry c.alepory d ia l meets lon .s liin tiona l M .im laids. See nnie 0 s ii/mt. Of a ll 
lh e  r.x iip lio n s , the one for dy in j; d ec la i.ilio n s lias been called " lh e  most mystical in its 
t lir o iy  and lhe nnisl a ih itrn ry  in il:. lin ii la lio n s ."  McCoumici., J.viih m.i; 5 -.78 (10.71). 't he 
\. d ia l pm d iic l (if a death npnny would seem lo  lie of d id .ion s le li .d ii l i ly .

10. 3(if! U.S. 100 (Hllill).
20. S lin u le sw o id i v. ( l i ly  of lf ii in iiif t liam , 382 U.S, !M (10(13); U an ic i \. I.on isiana, 

3liS U.S. 137 (10(11). T lim ip li Tlimnjisan is best known for cstnh lM iiiiR  d ie  p rinc ip le d ia l 
con v id ion  may not lie li.u l on no evidence, its Inddinp was fo iesliadowed in S ihw .ne v. 
I l i l .  o f Jiai r.xam ineis, 333 U.S. 232 (1037). U h e lo ih .d ly , however, d ie  ( .om l in Selni'ine 
measured lhe san ity of lia r ex .im ine is not d ie  weip lit of evidence; "t here is no evidence 
in  lhe iecoi.1 which ra tiona lly  jn s ii lie s  a lind in j; d ia l S ihwa ic wav morally un lit in 
p ra ilic e  law ." 333 U.S. a l 210 17.
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enicred a cafe ancl saw him shuffling his feet in time to background 
music. T h e  arresting ofliccrs added a charge of disturbing the peace 
when petitioner became argumentative as they led him away. l i e  was 
convicted of both charges in  police court. Reversing, the Supreme 
C ourt said the question before it turned “not on the sufficiency of 
the evidence, bu t on whether this conviction rests upon  any evidence 
at all.”2' Jl. any explanation of the case was necessary, the Court pro­
vided it in Shulllcsworlh v. City of Birmingham : “T h e  proposition 
for which that case stands is simple and clear. It has nothing to do 
with concepts relating to the weight or sufficiency of evidence in any 
particu lar case. It goes, rather, to the most basic concepts of due process 
of law."22

If the Court adds a hearsay rule to the Constitution, it will face the 
rasc-by-cnsc review of evidence llial it sidestepped in Thompson. H ear­
say questions demand particularized judgment, and require as much 
familiarity with the record as with the rulebook. Only by sifting the 
evidence itself can the Court be sure that a particular use of hearsay 
is not harmless error or the exercise 01 trial com t discretion. Hut no 
task could be fu rther  from the Supreme Court's constitutional func­
tion than  the exercise of rou tine  appellate review.

T h is  is not. to say that there is no room in the Constitution for a 
rcqiti’ cuienL of some measure of evidentiary reliability. Bui this re ­
quirem ent should be enforced through the due process clause, not 
the confrontation clause.2'1 As Thompson and its progeny illustrate, 
hearsay problems are not, the only ones that arise in connection with 
criminal trial ev idcucc^T lic  potential for adm itting  worthless evi­
dence is as broad as the range ol facts that may be presented in a court­
room, either through testimonial or real jjroolkJ T he confrontation 
clause, even if given the widest interpretation possible tinder Pointer, 
protects only against weaknesses in testimony that arise for want of 
cross-examination. Moreover, if there exists this basic and extensive 
concern with minimal reliability, it should not be confined to criminal 
cases as it would be under the confrontation clause. Only due process 
is pervasive enough lo roach the evil.

T h e  ton lion la l ion  clause should serve a discrete and more limited 
function. It should focus on the legitimate concerns raised by a liber­
alized hearsay rule: that such a title may institutionalize baseless prose-
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