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E.  Estimate of Cost - é:ommunrty Based Program oriented method of
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I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section II1)

The Department of Health & Social Services believes that this bill requires the Department

to certify laboratories and methods for drug and alcohol analysis, to ensure that laboratory
data obtained from a person®"s blood is admissable as evidence in court. A program of
laboratory certification, proficiency testing, and on-site inspection could be established
that would ensure correct blood analysis and protect the public from those individuals that
drive under the influence of drugs and/or alcohol. The small additional cost can be just—
ified if only one death or serious injury is prevented from reoccuring by incarcerating
offenders or directing them into treatment programs. The bill*s language should be changed to
reflect legislative intent and clearly indicate that drug and alcohol blood tests be carried
out under the circumstances described in this bill.

IV. DATE February 19, 1982 é%{@ed by Harry J. Colvin, Ph.D.
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FISCAL NOTE

Eﬂ%esolutlon No. csss IB 438 (Judiciary)
|Ie Dr|£|ng or Operating d Motor Vehicle While Intoxicated
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[11. ANALYSIS (See Fiscal Note Preparation Instruction, Section II1)

This bill jivikes several significant amendments to the state laws pertaining

to driving while intoxicated, including making i1t a class B misdemeanor to
refuse a breathalyzer and nutlrarizing the forcible taking of blood after a
person refuses a breathalyzer. It can be expected that these and other
provisions in the bill will result in additional appeals testing the consti-
tutionality of these sections. Additionally, there is the distinct possibility
that the number of guilty pleas for Driving While Intoxicated will decrease

in view of the generally more severe penalties specified, and that with the
corresponding increase in trials a need for additional attorney positions may
arise. While this possibility is speculative and consequently no additional
positions hive been requested at this time, any legislative action diminishing
the resources available to the department in 1*' 83, coupled with the enactment
of this and other crime bills requiring a greater prosecution effort will sever
hamper the department®s overall ability to pros(“yLe--eri"mij>al£jJbfenses.

|V. DATE 02-03-82 Q&ﬁ%&5ﬁd BY Dan Hickey, Chief2Prosecutor
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E ‘F M S M MY S.HAMMOND. GOVERNOR
604 Barnette St, Rm. 247

a|rbank Alaska 99701
DEPARTMENT OF LAW 907) 4521565

T

OFFICEOF W E DISTRICTATTORNEY

January 19, 1982

Mr. Bill C\ok

House Judiciary Committee
Pouch V

Juneau, Alaska 99811

RE: Admissibility of blood test results after
refusal to take a breathalyzer test

Dear Mr. Cook:

It is my understanding that legislation is being proposed
concerning the use of the breathalyzer and blood tests as inve—
stigative tools in cases concerning certain crimes committed by
the use of a motor vehicle.

The breathalyzer is now uoed to determine if a person has
too high a blood alcohol content in "drunk driving cases”
However, it frequently occurs that a person will refuse to
submit to a breathalyzer test in an effort to prohibit the
collection of evidence in the proof of such a case. State law
specifically prohibits the involuntary seizure of a blood sample
from a person charged with DWI after such person has refused a
breathalyzer test.

It too often occurs that a person who is DWI has also com—
mitted a greater offense during the DWI by placing a victim in
fear of death due to the dangerous way 1in which a vehicle is
driven, or by the killing of a victim by a drunk driver who 1is
driving a vehicle in a dangerous manner. In such cases, the
drunk driver may refuse a breathalyzer test and likewise refuse
thereafter to submit to the giving of a sample of his blood.
Frequently such person will claim that, a seizure of his blood
pursuant to a search warrant is in violation of his "right" not
to have evidence of a blood sample seized after he has refused a
breathalzyer. Whether such a "right" exists 1is raised by the
fact that in DWI cases blood cannot be seized after refusal of
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a breathalyzer. It is often argued that since blood cannot be
seized in a DWI case, neither can it lawfully be seized in any
case where a motor vehicle is used in the commission of a crime.

I understand that legislation is being proposed that would
clear up any confusion by expressly providing that in instances
of certain crimes other than DWI, the seizure of a blood sample
pursuant to a search warrant would not make the test results
inadmissible even though a breathalyzer test may have been
refused. I understand that such proposal includes assault
crimes committed by the use of an automobile and the crime of
manslaughter that is often committed by the use of an automobile.

I urge that murder committed by the use of a motor, vehicle
also be included with the listing of crimes for which blood tests
results are admissible, even though a breathzlyzer has been
refused, if the blood sample is obtained pursuant to a search
warrant. In support of this position let me cite the facts of a
recent murder conviction wherein the defendant killed two women
and seriously injured a third while DWI. In this case, the
defendant consented both to the breathalyzer and to the taking of
a blood sample, but it could have been the other way. Here are
the facts:

On Monday night, October 5, 1981, the defendant went to a
bar to watch Monday night football and to "have a few drinks"
while he was there. While at the bar the defendant had three
drinks called Margarita grande which were simply the "giant
versions" of the drink otherwise known as a Margarita. While
still at the same bar, the defendant thereafter had one or two
beers. Next he had a drink called a "Jellybean”™ which 1is a
mixture of a liqueur known as anisette and of another liqueur
having a coffee flavor. These drinks were consumed by the
defendant during the early evening hours in an approximate two
hour period.

After the defendant left the bar, he w-nt to another bar
where, during approximately one hour, he drank two more drinks
called White Russians. Having had seven or eight drinks all
totaled, the defendant then left the second bar. While crossing
the street with his keys visible in his hand, the defendant was
seen by two police officers who saw the defendant staggering
toward his pickup truck. Anticipating that the defendant inten—
ded to drive the vehicle, the officers stopped the defendant and
warned him that he was in no condition to operate the vehicle.
The defendant assured the police officers that he would not drive
and walked off in the opposite direction of his vehicle. After
the police officers drove out of sight, the defendant immediately
returned to his pickup truck and drove it away. Minutes after,
the crime occurred.
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During the defendant®"s driving from the first bar, he was
personally observed to have: gone through one yield sign with—
out. hnthprincr to look ot plow for any nocciflp +,affint -iritpn-

tionally run one stop sign; run a red light at a major traffic

intersection; and to have tailgated a vehicle within approxi—

mately one foot to show his displeasure that the motori st ahead
was not going fast enough to suit the defendant.

During the defendant®s driving from the second bar, he was.
personally observed to have: speeded down an interior city
street; run over or nearly run over a curb 1in making a fast
turn at an intersection; intentionally run another stop sign;
intentionally run a second red light; and to have intentionally
run a third red light at a speed of approximately 50 to 60 mph
after passing stopped cars by passing on the right side of the
roalway.

Finally, the defendant approached a fourth red light at .
major intersection where, without bothering to slow down or
apply any brakes, he ran through the red light and broadsided
a car with three females 1in it and knocked the car 146 feet
down the road at a right angle to the original direction of
travel of the car.

The driver of the car, Gladys Kavorkian, died almost
instantly since the force of the impact caused her heart to
sever from its main artery, the ,"orta. The right front ps.ssenger,
15 year old Tanya Brantingham, was crushed in the wreckage: when
the right front portion of the car was caved in clamping her feet
and also causing a crushing head injury resulting in death due to
tremendous brain damage.

The rear seat passenger, 20 year old Sarah Kavorkian, daugh—
ter of Gladys Kavorkian, was seriously injured with the major
injury being numerous lacerations about her head and face which
required almost six hours of initial surgery but leaving several
scars after well over a hundred stitches.

After the impact the defendant was observed walking around
his wrecked vehicle using profanity and loudly complaining about
the damage to his own vehicle. A bystander admonished the defen—
dant that he should be more concerned wi.th the condition of the
injured people than with his truck. The defendant replied, "To
hell with them, 1 don"t have to make payments on them."

A breathalyser test showed that the defendant®s blood
alcohol (as measured by his breath) was a .17%, well 1in excess of
the .10% required to prove DWI. A corroborating blood alcohol
test done by analyzing a sample of the defendant®s blood (taken
over an hour Jlater) confirmed a blood alcohol of _.16%.
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The defendant was convicted for the murders under
AS. 11.41.110 (@ (2 for "intentionally performing an act
resulLluy 1in Liic dtsaLii uf another person under circumstances
manifesting an extreme indifference to the value of human life".
It was argued that the intentional driving while intoxicated and
the driving in the manner that the defendant drove all justified
a verdict under the above murder statute where a death resulted
in connection with the use of a motor vehicle.

These matters are submitted for your consideration in
proposing legislation as indicated.

Sincerely,

HARRY L. DAVIS

BxIl D. Murphree
Assistant District Attorney

BDM:1Ip
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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSORSUBSTITUTEFOR HOUSE BILL NO. 438 (Judiciary)
INTHELEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - SECOND SESSION

A BILL

Or an Act entitled: "An Act revising laws relating to revocation of drivers?~

SE

licenses for certain offenses, including driving while
intoxicated, and for refusal to take a chemical breath
test for alcohol, and revising the driving while intoxi-
cated law, and specifying procedures for chemical tests
of blood for alcohol."”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65.095(a) is amended to read:

(a) No civil or criminal action arising out of battery may b
brought against a health care provider for the act of taking a blood
sample 1f the sample is taken

(1) at the request of a police officer under the circum-
stances specified 1n AS 28.35.032 or 28.35.035 when a chemical test of
blood may be administered without a person ¥ consent or when the arrest-
ing officer has a search warrant or court order authorizing the taking
of the blood sample; and

(2) without the use of excessive or unreasonable force.

* Sec. 2. AS 12.30.020(b) 1s amended by adding a new paragraph to read:

(7) require the person to surrender his driver®s license to
the peace officer or to the court for a specified period of hours 1in
order to enable the arrested person to become sufficiently sober to
operate a motor vehicle, 1f the person is charged with an offense involv-
ing driving while intoxicated; however, 1f the judicial officer finds
probable cause to believe that the person has been convicted of an

20A -1- CSSSHB 438 (Jud)
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offense 1involving driving while 1intoxicated within the three years
before his appearance, the judicial officer shall order the license held
by the officer or the court until the conclusion of the case charged,
and shall order the person not to operate any motor vehicle.

Sec. 3. AS 12.30.020 1i1s amended by adding new subsections to read:

(1) A person who is required to surrender his driver"s license
under (b)(7) of this section may move the court at his next court ap-
pearance to review that requirement.

() '"Danger to other persons and the community"™, as used 1in this
section, 1includes danger that may result from offenses against the
person, offenses against property, offenses against public order, and
offenses relating to operation of aircraft or a motor vehicle, as de-
fined by AS ®w15.260(a) (7).

Sec. 4. AS 28.15.181 1is repealed and reenacted to read:

Sec. 28.15.181. COURT REVOCATIONS nND LIMITATIONS. (a) The
following are grounds for the i1mmediate revocation of an operator®s or
driver®s license or a nonresident privilege to drive:

(1) conviction of a crime under AS 11.41.100 - 11.41.250 1if
the crime was committed while operating or driving a motor vehicle;

(2) a felony in the commission of whinh the person convicted
was operating or driving a motor vehicle;

(3 failure to stop and give aid as required under the laws
of this state when a motor vehicle accident results in the death or
personal injury of another;

(4) perjury or committing the crime of unsworn falsification
under a law relating to motor vehicles;

(5) operating or driving a motor vehicle while iIntoxicated;

(6) reckless driving; or

(7) using a motor vehicle in unlawful flight to avoid arrest

-2- CSSSHB 438 (Jud)
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by a peace officer.

(b) A court convicting a person of an offense under (a) of this
section shall revoke that: person®s driver®s license or nonresident
privilege to drive or shall order the denial of issuance of a driver®"s
license or permit for a period of not less than 30 days nor more than 10
years, except as provided in (¢) and (d) of this section.

(c) If the person was convicted of an offense under (a) of this
section within five years previous to the present offense, the court
shall order revocation or denial of issuance of a license or permit for
a period of not less than one year, except as provided in (d) of this
section.

(d) If the person was convicted of an offense under (a) of this
section within one year previous to the present offense or 1f the person
was convicted of two or more of these offenses within the five years
previous to the present offense, the court shall order revocation or
dental of 1issuance of a license or a permit for not less than three
years.

(e> If the person has no prior convictions under (a) of this
section within five years previous to the present offense, the court
may, after the license has been revoked or issuance denied, 1ssue a
certificate of limited driving privileges to him. The certificate may
restrict the person to operation of a motor vehicle only at certain
times, on certain days, and on certain highways and vehicular ways or
areas. The court may not issue a certificate of limited driving privi-
leges under this section unless it finds, by a preponderance of the
evidence, that the person®s ability to earn a livelihood would be
severely impaired or that the availability of presently necessary health
care to the person or a member of his immediate family would be severely
Impaired. IT the court issues a certificate of limited driving privi-

-3- CSSSHB 438 (Jud)
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leges, the revocation or denial period and the period of certification
shall be for riot less than 60 days. Any certificate of limited driving
privileges may, for good cause, be cancelled by the issuing court during
the revocation or denial period.

() A court revoking or\denying issuance of a license under (b),
(c), or (d) of this section shall consider a prior conviction for an
offense committed in another jurisdiction if that offense has elements
substantially identical to those of a comparable offense under (&) of
this section.

(g0 A period of revocation imposed on a person by a court under
(@ of this section shall run consecutive to any other period of license
revocation or suspension imposed on that person by the court or by the
department.

Sec. 5. AS 28.15.191(c) is amended to read:

(©) A court which [SUSPENDS,] revokes [,Jor limits adriver-'s
license shall require the surrender of the license, and shall immediately
forward i1t to the department with the record of conviction and notifica-
tion of the effective date of the [SUSPENSION,] revocation or limitation
of driving privileges as determined under AS 28.15.181 and 28.15.211
[AS 28.15.211(b)].

Sec. 6. AS 28.15.191(d) i1s repealed and reenacted to read:

(d) A court which issues a certificate of limited driving privi-
leges shall specify the period of 60 days or longer prescribed by AS 28-
15.181, and shall specify limitations on days, hours, routes, and pur-
poses of driving under the certificate. A c”py of the certificate of
limited driving privileges shall be forwarded to the department imme-

diately.

* Sec. 7. AS 28.15.201 1is amended by adding a new subsection to read:

(d) This section does not apply to cases in which the driver®s

—4- CSSSHB 438 (Jud)
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license or nonresident privilege to drive has been revoked or denial of
issuance of a driver®s license has been ordered and a certificate of
limited driving privileges has been issued after revocation or- denial
under AS 28.15.181.

Sec. 8. AS 28.15,211 1i1s repealed and reenacted to read:

Sec. 28.15.211. PERIODS OF SUSPENSION OR REVOCATION;OPPORTUNITY
FOR HEARING AND SURRENDER OF LICENSE. () Except for a point system
suspension or revocation under AS 28.15.221 - 28.15.261 and unless
provided otherwise by L".w, and unless the :1 pension or revocation was
for a cause which has been removed, a person whose driver®s license or
privilege to drive a motor vehicle in this state has been suspended or
revoked may not appl; for a new license nor may his driving privilege be
restored until the expiration of the period specified bythe court or
the department i1n accordance with this title.

(b) A suspension or revocation of a driver®s license imposed by a
court takes effect on the date of final judgment, except that if another
suspension or revocation of license 1is in effect on the date of final
judgment, the effective date of the last iImposed suspension or revoca-
tion is at the end of the last day of the previous suspension or revoca-
tion.

(c) At the end of a period of suspension, the person whose license
has been suspended may apply to the department and, upon payment of the
proper fee. be 1issued a duplicate driver®s license if he is otherwise
entitled to the license under this title.

(d) At the end of a period of revocation, a person whose driver"s
license has Dbeen revoked may apply to the department for the issuance of
a new license, but shall submit to reexamination and pay all required
fees.

(e) At the end of a period of suspension or revocation under this

-5- CSSSHB 438 (Jud)
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chapter, the department may not issue a driver®"s license or a duplicate
driver®s licppsp tri the licensee until he has rnmplipd with AS 28,20
relating to proof of financial responsibility.

Sec. 9. AS 28.35.030 1is repealed and reenacted to read:

Sec. 28.35.030. DRIVING WHILE INTOXICATED. (@) A person commits
the crime of driving while intoxicated if he operates or drives a motor
vehicle

(1) while under the 1influence ofintoxicating liquor,
depressant, hallucinogenic, stimulant, or narcotic drugs, as defined in
AS 17.10.230(13) and AS 17.12.150(3);

(2) when there is o0.10 percent or more by weight of alcohol
in his blood or 100 milligrams or more of alcohol per 100 milliliters of
his blood, ci1 when there is o0.10 grams or more of alcohol per 210 liters
of his breath; or

(3 while he 1is under the combined influence of iIntoxicating
liguor and another substance.

(b) Driving while 1intoxicated 1is a class A misdemeanor, except
that the third or subsequent conviction under this section shall bea
class C felony and be punished according to (e) of this section.

(c) Upon the first conviction under this section, the court shall
impose a minimum sentence of imprisonment for not less than 120 consecu-
tive hours. Upon a subsequent offense within five years after a con-
viction under this section, except as provided in (d) and (e) of this
section, the court shall impose a minimum sentence of imprisonment of
not less than 20 consecutive days.

(d) Upon a subsequent offense within one year after a conviction
under this section, except as provided in (e) of this section, the court
shall 1mpose a minimum sentence of imprisonment of not less than 60
consecutive days.

-6- - CSSSHB 438 (Jud)

L 20A



(e) Upon the third conviction under this section, regardless
the period between convictions, the person shall be guilty of a class C
felony and the court shall impose a definite term of imprisonment of not
less than 120 consecutive days.

(f) The execution of sentence may not be suspended nor may proba-
tion be granted until the minimum imprisonment provided in this section
has been served. Imposition of sentence may not be suspended, except
upon the condition that the defendant be imprisoned for not less than
the minimum period provided In this section.

(g) A person convicted under this section shall have his operator®s
license or nonresident privilege to drive revoked or shall be denied
issuance of a license, in accordance with AS 28.15.181. In addition, a
person convicted under this section shall undertake, for a term speci-
fied by the court, that program of alcohol education or rehabilitation
which the court, after consideration of any information compiled under
(J) of this section, finds appropriate.

(h) A court imposing a sentence of imprisonment under (c), (d), or
(*) of this section shall consider a prior out-of-state conviction for
operating or driving a motor vehicle while intoxicated i1f the prior
offense upon which the conviction 1s based would have been a violation
of this section if committed in this state.

) A person who 1is iImprisoned for 120 consecutive hours upc
first conviction under (c) of this section and who is not released fron
imprisonment within 120 hours may not bring an action against the state
or a municipality or 1ts agents, officers, or employees for damages

suiting from an additional period of confinement 1f T
(1) the employee or employees who released the per:
cised due care and, 1in releasing the person, followed the standard re-
lease procedures of the prison facility; and

-7- CSSSHB 438 (Jud)
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(2) the additional period of confinement did not exceed 12
hours. Y

(J) Except as prohibited by federal law or regulation, every
provider of treatment programs to which persons are ordered under (g)of
this section shall supply the Alaska court system with the information
regarding the condition and treatment of those persons as the supreme
court may require by rule. Information compiled under this subsection
is confidential and may only be used by a court in sentencing a person
convicted under (g) of this section, or by an officer of the court in
preparing a presentence report for the use of the court in sentencing
a person convicted under (g) of this section.

Sec. 10. AS 28.35.032(a) 1is amended to read:

(@ If a person under arrest refuses the request of a law enfor
ment officer to submit to a chemical test of his breath as provided in
AS 28.35.031, after being advised by the officer that his refusal will
result in the [SUSPENSION,] denial or revocation of his [license or his
nonresident privilege to drive, [AND] that the refusal may be used
against him in a civil or criminal action or proceeding arisingout of
an act alleged to have been committed by him while operating or driving
a motor vehicle while intoxicated [UNDER THE INFLUENCE OF INTOXICATING
LIQUOR] , and that the refusal i1s a misdemeanor, a chemical test may
[SHALL NOT] be given in accordance with (i) of this section,

Sec. 11. AS 28.35.032(b) 1is amended to read:

(b) Upon receipt of a sworn report of a law enforcemen
that a person has refused to submit to a chemical breath test authorized
under AS 28.35.031, containing a statement of the circumstances sur-
rounding the arrest and the grounds upon which hi belief was based that
the person was operating or driving a motor vehicle 1in violation of
AS ©°3.35.030, the Department of Public Safety, regardle”™ of whether

_g- CSSSHB 438 (Jud)
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a chemical test of blood has been subsequently administered to the
person, ;hall nof;}y t;é ge;son tFat his i;cenée or nonresident privi-
lege to drive cr operate a. motor vehicle in the state is revoked [OR
SUSPENDED], or that no original license or permit will be issued for
one year, except as provided in (d) of this section [THREE MONTHS] . In
the same notice the department shall inform the person that he may
initiate a proceeding in the district court to rescind 1he department”s
action. The court proceeding shall be without jury and snail be.limited
to the issues of whether

(1) the arresting officer had reasonable grounds to believe
the arrested person had been operating or driving a motor vehicle in the
state while intoxicated [UNDER THE INFLUENCE OF INTOXICATING LIQUOR];

(2) the arrested person refused to submit to the breath test
upon request of the officer after being advised that his refusal would
result inthe [SUSPENSION,] revocation [,] or denial of his license or
nonresident privilege to drive and that the refusal i1s a misdemeanor;
and

(3) the accused defendant was informed fairly of the nature
of the tests, the accuracy of the methods, machines, equipment involved,
the expertise of tho person administering the tests, or operator of the
machines, and the accused given such other reasonable information as may
be requested by him.
Sec. 12. AS28.35.032(d) 1i1samended to read:

(d) IT the person who refuses to submit to the chemical test of
his breath authorized by AS 28.35.031, within two years previous to his
arrest, has been convicted in this or any other state of operating or
driving a motor vehicle while 1intoxicated, the period of revocation
[SUSPENSION] for his [liconre, no resident privilege to drive, or denial
of original license shall be two years IONE YEAR].

-9- CSSSH3 438 (Jud)

LA L 20A



$1
"3_

10

11
12
13
14
15
16
17
10
19
20
21

22

23

fit.or '

Sec. 13. AS 28.3/ "(e) i1s amended to read

' (e) The refue-.":. >3 a person to submit to a chemical test of his
breath under (a) of this section i1s admissible evidence in a civil or
criminal action or proceeding arising out of an act alleged to have been
committed by the person while operating or driving a motor vehicle while
intoxicated [UNDER THE INFLUENCE OF INTOXICATING LIQUOR].

Sec. 14. AS 28.35.032 is amended by adding new subsections to read:

(f) Refusal to submit to a chemical test of breath under (a) of
this section is a class B misdemeanor but it shall be a bar to prosecu-
tion for this offense if the person agrees and submits to a chemical
test of blood,

(9) Upon conviction of a person under (f) of this section, tt
court shall impose a minimum sentence of imprisonment of not less than
72 consecutive hours. The sentence 1imposed by the court under this
subsection shall run consecutive to any other sentence of imprisonment
imposed on that person. The execution of sentence may not be suspended
nor may probation be granted until the minimum imprisonment provided 1in
this section has been served. Imposition of sentence may not be sus-
pended, except upon the condition that the defendant be imprisoned for
not less than the minimum period provided in this section.

Q m) A person who i1s sentenced to imprisonment for 72 consecutive
hours under (g) of this section and who is not released from imprisonment
after 72 hours may not bring an action against the state or a municipal
ity or its agents, officers, or employees for damages resulting from th
additional period of confinement if

(1) the employee or employees who released thevpersgﬁ exer-
cised due care and, in releasing the person, followed the standard
release procedures of the prison facility; and

(2) the additional period of confinement did not exceed 12

-10- CSSSHU 438 (Jud)
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hours.
S u - if a peiaon is oilrested fc * mi alleged to hav? hppn
committed by him while operating or driving a motor vehicle while i1ntox-
icated, a chemical test of his blood may be administered without his
consent.
* Sec. 15. AS 28.35.033(a) 1s amended to read:

(€)) Upon the trial of a civil or criminal action or proceedin
arising out of acts alleged to have been committed by a person while
operating or driving a motor vehicle while intoxicated [UNDER THE INFLU-
ENCE OF INTOXICATING LIQUOR], the amount of alcohol 1in the person®s
blood or breath at the time alleged shall give rise to the following
pr~sumptions:

@D IfT there was 0.05 percent or less by weight of alc
the person®s blood, or 50 milligrams or less of alcohol per 100 milli-
liters of his blood, or 0.05 grams or less of alcohol per 210 liters o
his breath, 1t shall be presumed that the person was not under the
influence of intoxicating liquor.

(2) If there was iIn excess of 0.05 percent but less than 0.10
percent by weight of alcohol 1in the person®s blood, or in excess of 50
but 1less than 100 milligrams of alcohol per 100 milliliters of his
blood, or i1n excess of 0.05 grams but less than 0..10 grams of alcohol
per 210 liters of his breath, that fact does not give rise to any pre-
sumption that the person was or was not under the influence of intoxicat-
ing liquor, but that fact may be considered with other competent evidence
in determining whether the person was under the influence of intoxicating
liquor.

(3) (repealed)

(4) If there was 0.10 percent or more by weight of alcohol
in the person®s blood, or 100 milligrams or more of alcohol per 100 mil-

-11- CSSSHB 438 (Jud)
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liliters of his blood, or o.10 grams or more of alcohol per 210 liters
of his breath i1t shall be presumed that the person was under the influ-

ence of intoxicating liquor,

* Sec. 16. AS 28.35.033(b) i1s amended to read:

(b) For purposes of this chapter [SECTION], percent by weight of
alcohol in the blood shall be based upon milligrams of alcohol per 100

cubic centimeters of blood.

* Sec. 17. AS 28.35.033 1i1s amended by adding a new subsection to read?

() To be considered ~lid under the provisions of this section

! the chemical analysis of the person®s blood shall be performed according

to recognized medical practices, and if it is established at trial that

*

a chemical analysis of blood was performed according to such methods

there 1s a presumption that the test results are valid and further
foundation for introduction of the evidence is unnecessary.
Sec. 18. AS 28.35.034 is amended to read:

Sec. 28.35.034. PERIOD OF REVOCATION. A person whose license or
permit to operate or drive a motor vehicle has been [SUSPENDED OR]
revoked under the provisions of AS 28.35.032 shall surrender his license
or permit to the department oi: receipt of notice of the revocation.
Such a person 1is 1ineligible foi an operator®s license or permit for
one year [THREE MONTHS] following the date on which the license or
permit was received by the department, except that if AS 28.35.032(d)
applies, the period of ineligibility is two years [, UNLESS THE DISTRICT
COURT FINDS THAT EXTENUATING CIRCUMSTANCES EXIST WHICH WOULD CAUSE
EXTREME HARDSHIP, IN WHICH CASE THE SUSPENSION OR REVOCATION MAY BE
MODIFIED OR NULLIFIED). After the [THREE MONTHS®"] period of ineligi-
bility has expired the person may make application for a new license as
provided by law. During the period of ineligibility no certificate of
limited driving privileges may be i1ssued and no court may o. -ier a raodi-

~12- CSSSHB 438 (Jud)



fication or nullification of the revocation
"* Sec. 19." AS 28.35 is. amended by adding a new section to read:

. beé. ;6-50-055;i'PERSONS INCAPABLE OF REFUSING OR TAKING TESTS. A
person who 1is unconscious or otherwise in a condition rendering him
incapable of refusing a chemical test of breath i1f arrested for an
offense arising out of acts alleged to have been committed while the
person was operating or driving a motor vehicle while intoxicated, is
nonetheless subject to a chemical test of his blood.

* Sec. 20. AS 28.35.260(a) 1s amended by adding a new paragraph to read:
(19 "chemical test” means a test administered to determine

the amount of alcohol 1n a person®s breath or blood.

~13- CSSSHB 438 (Jud)
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With regard to agency cooperation, it was argued that the Cooperative
Agreement between the Departments of Fish and Game, Environmental
Conservation and Natural Resources was a better approach than the EPCA
proceaures.”™ Finally, while it was suggested that the designation

of a lead dyency could foster interagency cooperation,l® there was
agreement that a general master permit was not required. The current
delays appear to be caused by review procedures within specific

agencies rather than by the number of- different permits required.

Review Procedures.

1. Options:

the state Administrative Procedures Act to establish uniform

ana consistent notice and comment requirements.”

e Amend the state Administrative Procedures Act to require comments
early enough in the j.omment period to allow a developer to aaend a
permit application prior to the time it has been considered by other

state agencies.

e Establish classes of permits and mandatory review periods for each

class.

e Establish a training program for technical staff charged with the

responsibility for permit applications review.



e Authorize and appropriate funds for a study of the regulatory path

which a SSH developer would be required to fellow.

2. Discussion:

%
A number of people interviewed were of the opinion that redundant o»-
inconsistent notice and comment requirements resulted -in substantial

17
delays 1in the permitting process. Under existing procedures, a SSH

developer is red to oo.-in a number of different permits. Each of
these permits r.-quires a notice ana comment period.. Ht. present, these
notice and comment perioas are inconsistent or redundant- It was

argued that the state should "conform the hoops to be Jumped

through.

As was aiscussed 1in the previous section, the EPCA is not being
utili "Ld. One reason for this is the EPCA notice and comment
procedures which appear to be overly burdensome on small projects,6”

including SSH development.

Legislation was introduced in 1979 which would have established classes
i 20 . . .

of permits. Mandatory review periods would have beers established

for agency consideration of permit applications falling within each

class. This legislation was not passed.

The establishment of classes of permits and mandatory review perioas

might also De done administratively. Regulatory changes which wculd



Achieve these results are currently being prepared and should be ready
pi
for public comment by late 1980. These administrative revisions

cannot, of course, be in conflict with statutory requirements;..

With the exception of water use permit applications, there, was general
agreement that the number of permits required of a developer was not a
factor delaying development. Mandatory rewiew periods"for different
classes of permits would assist in eliminating agency delays. Any such
revi«i:__.is should include a detailed time frame which would accurately
delineate when an agency action would be required. It was suggested
that notices of agency actions be sent by registered mail so that the

22
timing of the action could be established.

Finally, with regard to mandatory review perioas, there was
disagreement as to whether an agency"s failure to act within the
prescribed period should constitute automatic approval. While such a
result was generally favored, it was not necessarily seen as necessary

- , . - 23
to force agencies to respond to designated time limits.

A requirement that comments and proposed stipulations be submitted
early in the notice and comment period would reduce delays by allowing
an application to be amended prior to final consideration by other
state agencies. Allowing one agency to respond to the changes
suggested or stipulations required by another agency could eliminate
tne need for a developer to make repeated appearances before the same

agency.24 At present, the Department of Fish and Game 1is hindering



the permitting process by making adverse comrmts so late in the

comment period that the aeveloper does not have time to properly
25 . . .

respond. As a result, the process may require reiteration and.

obviously, further delay.

A number of individuals, both within agencies and those affected by
agency actions, commented that the lack of trained personnel!
substantially delayed the permitting process. Furthermore, this
problem appear to make permit stipulations nearly impossible to

enforce.”

It was suggested tnat the state train a number of permit application
reviewers. These reviewers would be trained to know what information
was required by a specific application and why it was required. Such
i

reviewers would also be trained to understand the regional differences
which exist in Alaska and how these differences affect <oper-atico«.\lI

. 28 i
requirements. A core group of trained personnel could speed the

permit process by reducing the length and improving the quality of

agency review.

It was also suggested that a study which would document the “permit

path" required for S5,i development would be of great assistance both to
0q
the developer and to agency personnel. 3 It was suggested that, in
many cases, neither the applicant nor the reviewer “knows what he %
or)

ooing." A specific statement of the permit path could be of great

assistance in removinj this uncertainty. (See Appendix 1.)









JAY S. HAMMOND. GOVERNOR

11th FLOOR

STATE OFFICE BUILDING
POUCH SA

JUNEAU. ALASKA 99811

A. J. Movius

Fairbanks Outboard Association
P.0O. Box 685

Fairbanks, AK. 99701

TAX TYPE AND PERIOD: Games of Chance and Skill Permit - 1980

Gentlemen:

An Informal Conference decision had been reached with regard to the
above referenced appeal. Your application for a permit has been
denied. This decision is Tully explained in the enclosed report.

IT you are 1iIn disagreement with this action and wish® to appeal our
findings, please complete the enclosed Request for Appeal and return
it with a copy of this letter within 30 days from the above date to:

Office of the Commissioner
Department of Revenue/Pouch SE
Juneau, AK 99811

Carl A. Meyer
Conference Officer
Audit Division
(907) 465-2344

Enclosure
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TAX TYPE ! S.S.N./EIN
i EXPLANATION OF ITEMS
CH & SK Permit *

NAME OF TAXPAYER YEAR/PERIOD ENDED
Fairbanks Outbhoard Association 1980
FACTS:

On August 22, 1979, following a review by the
Department of Revenue of permittees authorized to
conduct games of chance and skill, the Fairbanks
Outboard Association (hereinafter Permittee) was
notified by letter that it did not qualify for renewal
of its permit. A second notification of the denial by
the Department to renew the permit for 1980 was issued
to Permittee on October 30, 1979. The permit renewal
for 1980 was denied based on the Permittee not
constituting a qualified organization under ALASKA

STAT. § 05.15.100.

The Permittee, following a telephone inquiry with the
Department 1in late August of 1979, formally protested
on November 27, 1979 the action of the Department in

the denial of the permit.

After numerous contacts with the Permittee, and
conferences held 1in Juneau and Fairbanks, the

following informal conference decision is rendered.

The Permittee was organized in 1957 for the purpose of
promoting racing and use of power boats and the
improvement of their design and construction, to

formulate rules to govern trials of speed, endurance
FOHM 04-6* 111/10) - g of
n



- > SCHEDULE
TAX TYPE S.S.N./EIN

) EXPLANATION OF ITEMS
CH & SK Permit

NAME OF TAXPAYER YEAR/PERIOD ENDED

Fairbanks Outboard Association 1980
and competition between boats, and, among other things
to further 1interest in boating generally. Membership
in the Permittee is open to those individuals with an

interest in its boating activities.

Over the years since its inception, the Permittee has
conducted raffles and lotteries to raise money for
prizes and trophies awarded to winners in boat races
sponsored by the Permittee. In addition, occasionally
a small amount of money has been dispersed to other

organizations.

Boat races, such as the Yukon 800 Marathon race, are

the major activities of the Permittee and the vast
majority of all funds raised are expended in

connection with these races. Only th° members of the
Permittee"s Associaton are eligible to participate in "
these boat races. However, the Permittee on occasion

has also presented boating safety programs to civic

groups conducted a boat building class at a local
community college and provided instruction on basics

of safe boat handling to beginning level boaters.

I SSUE:

Is the Permittee a qualified organization under ALASKA
STAT. & 05.15.2107

FORM 04-18B ¢V/B)
Page of.
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DEPARTMENT OF REVENUE

TAX TYPE S.S.N./EIN
CH & SK Permit EXPLANATION OF ITEMS

NAME OF TAXPAYER YEAR/PERIOD ENDED

Fairbanks Outboard Association 1980
PERMITTEE®S POSITION:
The activities engaged in fall within the scope of an

educational organization.

LAW & CONFEREE®S DECISION
ALASKA STAT. § 05.15.100 provides 1in part that the
Commissioner of Revenue may issue a permit to a
qualified organization conferring the privilege of

conducting raffles and contests of skill,

ALASKA STAT. 8§ 05.15.210(15) provides that a qualified
organlzation means "a bona fide civic or service
organization or a bona fide religious, charitable,
fraternal, labor, political or educational

organization, police or fire department company, dog
mushers association, or fishing derby association 1in
the state, which operates without profits to its
members and which has been 1in existence continually

for a period of five years immediately before applying
for a license, and the organization may be a firm,_

corporation, company, association or partnership™.

Alaska Reg. 8 15 AAC 05.300 provides that operating
without profit to its members means that no part of
the net earnings of the organization shall inure to

the benefit of anv private shareholder or individual.

FORM 04-74* (1 1/7*|
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SCHEDULE

TAX TYPE S.S.N./EIN
CH & SK Permit EXPLANATION OF ITEMS

NAME OF TAXPAYER YEAR/PERIOD ENDED

Fairbanks Outboard Association 1980
ALASKA STAT. 8§ 05.15.210(4) provides that a contest of
skill means a contest or game 1in which prizes are
awarded for the demonstration of human skills 1in races
and ALASKA STAT. 8 05.15.210(16) provides that a
raffle means the selling of rights to participate, and
the awarding of prizes, 1in the specified kind of game
of chance conducted by the drawing for prizes by

chance.

ALASKA STAT. § 05.15.020 provides that no raffle or

contest of skill may be conducted without a permit.

ALASKA STAT. 8§ 05.15.210(7) provides that an

educational organization means a:
"civic, service or charitable organization
in the state, not for pecuniary profit,
whose primary purpose is educational in
nature and designed to develop the
capabilities of individuals by instruction
and which has been in existence for five
years before applying for a license”

(emphasis added).

ALASKA STAT. § 05.15.210(3) provides that a civic or
service organization means any branch or lodge or

chapter of a national or state organization which is a
rOHM 04*766 (1/78)
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TAX TYPE SAN./EIN

CH & SK Pel it EXPLANATION OF ITEMS

NAME OF TAXPAYER YEAR/PERIOD ENDED
Fairbanks Outboard Association 1980

civic or service organization, not for pecuniary
profit, and authorized by its written constitution,
charter or articles of incorporation or bylaws to
engage in a fraternal, civic or service purpose in the

state.

ALASKA STAT. 8 05.15.210(2) defines a charitable
organization as an organization which is operated for
the relief of poverty, distress, or other condition of

public concern 1in the state.

ALASKA STAT. 8 05.15.150(a) provides that the

authority to conduct the activity authorized by this
chapter 1is contingent upon the dedication of the net
proceeds of the raffles or contests to the awarding of
prizes to contestants or participants and to
educational, civic, public, charitable, patriotic or

religious uses 1in the state.

ALASKA STAT. 8 05.15.210(13) defines net proceeds as
gross receipts less expenses, prizes, duties, or
charges, fees, and deductions which are specifically

authorized under this chapter.

A reading of the above statutes reflects the fact that

permits may only be issued to organizations falling

TOMM 04-78 11/71)
Page of
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Fairbanks Outboard Association 1980
within certain classifications. One of the permitted
classifications is an educational organization. For
the Permittee here to tall within the terms of the
statute, he must fit within the educational

organization classification.

For an organization to fall within the educationall
organization classification, such organization must
have as 1its primary purpose the development, through
education, of the capabilities through instruction of
individuals. This contemplates an ongoing teaching
process th “urh which individuals gain knowledge 1in
the area 0l. instruction. In the instant case, the
primary purpose of the Permittee is to promote boat
racing, as evidenced by 1its activities. Thus, the
Permittee is unable to satisfy the primary purpose
test. Permittee thus cannot constitute a qualified

organization.

However, apart from the primary purpose test, before
an organization can qualify as an educational
organization it must first be either a civic, service
or charitable organizaiton. The Permittee here cannot
qua]ify as a civic or service organization as it is

not a branch or lodge or chapter of a national or

state civic or service organization. It also cannot
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Fairbanks Outboard Association 1980
qualify as a charitable organization as it is not
operated for the relief of poverty,® distress, or any
ocher area of public concern. Thus, as the Permittee
is not a civic, service or charitable organization, it
does not come within the scope of the educational

organization criteria.

In addition to Permittee"s failure to qtaalify as a
qualified organization, it also is not eligible for a
permit due to the manner 1in which the net proceeds
from its raffles are utilized. ALASKA STAT. 8§
05.15.150 expressly conditions the granting of a
permit to those situations where the net proceeds of
the raffles or contests are dedicated to the awarding
of prizes to contestants or participants and to
political, educational, civic, public, charitable,
patriotic, or religious, uses in the state. > It is the
utilization of the net proceeds from each separate
activity that must be examined. In other words, where
both a raffle and a contest of skill are conducted,
the net proceeds from the raffle must be determined
independently from the net proceeds from the contest

of skill. The net proceeds from each of these

s lvi FIPe. mncE FKen ho .. lonferl B a nwtnetys, o, -

In the instant case, the Permittee has consistently

FOMM 04-788 L/
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used the net proceeds from the raffles to fund cash
prizes in its contests of skill. For instance, 1in
1979 the Permittee had aross receiDts c»f $16,304. SO
from raffles and lotteries and $770 from contests of
skill. The net proceeds of the raffles were then
utilized to pay cash prizes to contestants in the
contests of skill. As the proceeds from the raffles
may only be used to provide raffle-related prizes or
for contributions to political, educational, civic,
public, charitable, patriotic or religious uses, the
utilization of such proceeds to provide prizes in the
contests of skill is not authorized by the statute and
thus operates to revoke the privilege 0x conducting

these types of activities,

The operational result of the Permittee"s activities
serves to illustrate the reason why the net proceeds
from each activity must be separately utilized 1in the
appropriate manner. The Permittee conducts raffles to
raise money. This money is then awarded as prizes 1in
its contests of skill. Only members of: the Permittee
can participate in the contests of skill. Thus, for
all practical purposes the money raisedi in the raffles
is expended to members of the Permittee;. Essentially,
the profits of the organization are being applied to
the "profit of the members™ in an indirect manner.

rORM 04-768 |11/76]
Page of
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Fairbanks Outboard Association 1980

This result has never been condoned by the statute;

indeed, it has specifically been prohibited.

Accordingly, it is the decision of the Conferee that
the Permittee 1is not a qualified organization. It is
further the decision of the Conferee that the net
proceeds from the Permittee®s activities have been
utilized in past years in a prohibited manner.
Accordingly, Permittee is not entitled to a permit in

198C and the protest 1is therefore denied.

FORM 04-7H (1/0)
Page of
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pay lhe additioal lax within 20 days after service of the notice
he forferts his licase and s permanently disgualified from receiv-
inganew licaee. In addition the licasse and the members thereof
are jointly and sawerally licble to the state in the peral sum of
$1,000. (811 ch 157 SLA 1980)

Sec. (6.10.130. Pemalty for conducting contests without licaese.
A person, clb, corporation, orgenization, association or fratermal
society conducting boxing, sparring or wrestling contests or ex-
hibrtias without a licaee s Quilty of a misdemeanor. (& 12 ch
157 SLA 1900)

Sec. (6.10.170. Gereral peralty. A person violating a prevision
of this chapter for which no penalty Is provided in this chapter s
quiltyofamisdemeanor. (8 13c¢ch 157 SLA 1960)

Chapter 15. Bingo, Raffles and Ice Pools.

Article

1. Administration (88 05.1G.010—05.16.000)

2. Licenses and Permits (8§ 05.15.100—05.15.180)
3. General Provisions (88 05.15.190—05.15.210)

Article 1. Administration.

§05.15.030 A musements and Sports 805.15.060

10 the department. No activity is permitted for a periad of 15 days
after gplicaton. 83 ch 27 SLA 1980)

Sec. (6.15.030. Notafication of loal govermments and protests.
@ At the time of filig gplication the gplicant sall notify the
city or borough nearest to the location of the proposed activity of
the gplication. During the 15-day period a laal govermment unit
may protest the conduct of the activity In Its jurisdiction by reso-
lution stating the reasons for the protest fild with the depart-
ment. Protests are limited to the ladk of galrficatias prescribed
by thisdgpter.

@ This resolution s only a reconmendation by the city which
may be considered by the camissioner in his determination O Is-
sue or refuse to issea pemit. (83ch 27 SLA 1980)

See. (6.15.000. Issuance and effect and term of permit. After the
fee saId, a permit Issed, and during the effectave periad of the
permit, the organization may conduct the activity soecified r-. the
permit. I a permit s revoked, the permittee s not eligible for
another permit uttl the expiration of one year from the date of
revocation. A permit eires at the end of the periad for which it
BiIssEd. A pemit isnot transferable. (83 ch 27 SLA 1980)

Section

10. Pepnrtment of Revenue to ad-
minister chapter

20. Annual permit and fee

30. Notification of local governments
nnd protests

40. Issuance and effect nnd term of
permit

50, Surrender of permit upon miftpen-
sion or revocation

Section

00. Rules and regulations

70. Commissioner of revenue may ox-
amine permittees

80. Reports by permittees

00. Reports to the legislature by com*
missioncr of revenue, attorney
general nnd commissioner of

public safety

Sec. 05,15.010. Department of Revenue to administer chapter.
The Department of Revenue shall administer this chapter, (8 3

ch 27 SLA 1960)

Legislative committee reports.—
I""or legislative committee reports on
origlnnl  bill, see House Journnl
(1900), pages 270, -112; Houso Journal
(1001), pngca 57, 58, 05, 325, 320.

Am. Jur,, ALR nnd C.J.S. refer-
cnces.—21 Am. Jur., Gaming and
Prize Contests, §S 12 to 30; 34 Am.
Jur., Lotteries, 8§ 22 to 32.

Wlint transactions are within tho
purview of statutes or ordinances in
relation to gifts nr prizes or gift
enterprises, 30 ALR 1035.

— ————— - —_——» f S, u-

Stntuto exempting schemes for
benefit of public, religious or clinritn-
ble purposes, from stntuto agniiiBt
lotteries, 103 ALR 875,

Lottory ns gnmo of chance, 135
ALR 108.

Wlint nro guincs of chnnco, games
of skill, and mixed games of clmnco
or skill, 139 ALR 104.

38 C.J.S. Gaming 88 80 to 132; 54

C.J.S. Lotteries 8§ 1ot scqg.

————— —e——— XI-— .-Lt-.il, ni-.1

Permit for more than one activity.
—Under AS 05.15.210 a permit may
be issued which gives a qualified or-
ganizntion the privilege of conduct-
ing any of tho designated activities,
AS 05.15.040 limits the activities that

thority to further limit the number
of activities which may bo conducted
pursuant to ntiy permit. Therefore,
absent any regulation to tho contrary,
n permit could lie issued for more
than one activity to a qualified or-

mny be conducted to those activities ganization. 1900 Op. Atty. Gen.,
specified in the permit. Under AS No. 8.
05.16.060 the commissioner hns nu-

Scc. 05.15.090, Surrender of permit upon suspension or rcvocn™
lin. When n permit is suspended or revoked, the permittee sall
surrender the permit to the department on or boforo the effective
dale of the suspension or revocation. A permit is not valid beyond
the effective date of the suspension or revocation, whether sur-
rendered or not. (83 ch 27 SLA 1960)

Sec. (05.15.060. Rules nnd regulations. In accordance with the
Administrative Procedure Act (AS 44.62), the commissioner of
revenue shall adopt, no later than September 7, 1960, rules nnd
regulations necessary to carry out this chapter covering, but not
limited to

(D) the issuance, renewal, and revocation of permits;

(@ n method of ascertaining net proceeds, the determination of
items of expense which niny be Incurred or paid and the limitation
of the amount of tho 1tems of expenso to prevent the proceeds from

thn npfhn Ar nni*miH-orl -fi-nvi iHnmi<ivl i/i iiniinbm.il nLL»—ntin...
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G@; the imediate revocation of pemits if this dhapter or regu-
latias issued under itare violated;

@ the requiring of detailed, svom, firacial reports of oper-
ations from pemittees including detailed statements of rexeipts
and payments;

G the inestigation of permittees and their employees, includ-
ing the fingerprinting of those permittees and employees whom he
arsicki™s It advissble t© fingerprint;

® eclusion from p"ticipgtion n rpmi“t.gp nr ponlnypp of
a permittee of any person acovictd of a felay, a crime involving
moral turpitude, or violatim. of a municipal, state, or federal
gambling law;

() the method and manner of conducting activity and award-
ing of prizes or avards, and the equipment which may be used;

® the number of activities which may be held, operated, or
conducted unde™* r.permirt during a sgecified period;

© a method of accounting for receipts and disbursements iIn-
cluding the keeping of records and requirements for the separate
banking of all receipts, and payments by check onlly;

(10) the dispositaian of funds In possession of a permittee at the
time apermit issurrendered, revoked or invalidated;

(1) other matters which the comissioner casiders necessary
10 carry aut this chapter or protect the best interest of the public.
@4 ch 27 SLA 1980)

Permit for more (linn one nclivily.
—See tmmo ontclilinn in note to AS
05.15.0-10.

See. (6.15.00. Comissioner of revenue may examine per-
mittees. The commissioner may examine or have examined tho
books and records of a permittee. Tho cammissioner may require
the permittee 1o pay tho reasoreble aost of the examination. The
comissioner may IssLe subpoenas for tho at, tedance of witnesses
and the production of books, records, and other documents. (8 6
ch 27 SLA 1980)

See. (6.15.080. Reports by permittess. I the licasad ncvity
grosses over $500, the permittee gull, within 15 days after the
holding of tho gecific activity, fike for plblic ingpection with the
city or borough clerk nearest to the location of the activity I
censed and with the comissioner of revenue, an temized state-
ment showing all income and expense In comection with the activ-
ity. I the activity grosses over $0,000, the commissioner may ex-
tend the time for filirg the report for u periiod not exceeding 60
days. 86ch 27 SLA 1990)

Sec. 05150111). Reports to the legislature by commlIHHIonci® of

805.15.100 A musements and Sports §05.15.140

commissioner of revenue dall submit a detailed report containing
a summary of al reports requiired of permittees and recommending
a permit fee scale that will cover aosts of adninistration and en-
forcement. The attomey gereral and the commissioner of public
safety dHll, within 10 days after the convening of the legislature
each year, submit a jointly prepared, detailed report outlining the
effiect, 1IFany, of the gperation of this dhapter on the lecall and law
enforcement activities of the state. (89c¢ch 27 SLA 1950)

Artacle 2. Licenses nnd Permits.

Section Section
100. Commissioner of revenue may iB- 140. Proof necessary to qualify for
sue permits permit
110. Authorized activities a privilege 150. Limitation on use of proceeds
120. Eligibility for permit 100. Authorized expenses
130. Commissioner may impose addi- 170. Suspension of permit
tional requirements for eligibil- 180. Limitations on authorized nctiv-
ity »ty

Sec. (6.15.100. Commissioner of revenue may Isse permits. The
commissioner of revenue may iIssle a permit to a qalified organi-
zation. The permit gives the organization the privilege of conduct-
ing bingp, raffles and lotteries, e dassics, dog mushers” atests,
Tich derbies nnd cotests of dall. (8 1 a ch 27 SLA 1990)

Se. (6.15.110. Authorized activities a primilege. The activities
goecified In 8 100 of this chapter mny be permitted as .. privilee
and do not confer n right upon any person to conduct the rtivi-.
ties. (81 bch 27 SLA 1930)

Sec. (6.15.10. Higibility for permit. An goplicat dell be a
qalified organization to be eligible for a permit. (8 1 cch 27 SLA
10G0)

See. (6.15.130. Commissioner may Impose additiocal require-
ments for dighility. Tho commissioner of revenue may supplement
the defintdas of galified organizations nnd activities by rules
and regulations adopted under this chapter adding to tho defini-
tios additical requirements which the comissioner aosiders
necessary for tho best interests of the public or for the proper ad-
ministration of thisdgpter. (81dch27 SLA 1980)

Sec. (6.15.140. Proof necessary 1o qualify for permit. The com-
missioner of revenue may not ISSLe or renew a permit except upon
proof, satisfactory to him, that the goplicant s a galified organi-
zatin, the ectivity may bo permitted under this dgpter, and the
Issuance of a pemit isnot detrimental 1o the best interests of the
public. Upon request of tho commissioner of rovonuo, tho goplicant
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Sc. 06.15. M. Limitation on ure of prooeeds, (@) Tho authority
to conduct (lie activity authorized by thin dhapter s cotingent
upon the dedication of the net proceeds of the raffles or contests
to the awarding of prizes to contestants or participats and t©
educatioal, avic, pblic, daritzble, patriotic or religias uses
the dslate. “Educational, avic, pblic, deritable, patriotic, or reli-
gious uses” mean uses berefrting an incefinite number of persons
eirther by bringing them under Hia influence of education or religion
or relieving them from diseese, suffering, or constraint, or by as-
sisting them In establishing themselves in life, or by erecting or
maintaining public buildings or works, or otherwise lessening the
burden of government but do not incluce the erection, aouisitian,
improvement, maintenance, or repair of real, personal or mixed
properly unless it is used exclusively for one or more of the uses

®  The net proceeds derived from the activity must be devoted

wirthin one year to one or more of the uses stated. An organization
desiring to hold the net proceeds for a period lager than one year
nv™st gpply <o the camissioner of revenue for goecial permission
and upon good cause shown the commissioner may grant the re-
quest. (8 lech 27 SLA 1990)

Sec. (6.15.H10. Authorized expenses. No item of expense may bo
incurred or paid N comnection with the holding, operating or con-
ducting of an activity, held, operated or conducted under a licase
Issled under this dgpter, except bona fice expenses In reasoneblle
amount for goods, wares, and merchandise fumished or servioss
rendered, reasonably necessary for the holding, operating or con-
ducting of tho activity. (8 Loch 27 SLA 1930)

See. 05.15.170. Suspension of permit. The commissioner of reve-
nue may suspend a permit pending investigation or hearing. The
suspension s cll'ectivi upon the giving of notice t tho permittee.
The notice may be given by the delivery or handling of written
notice t the permittee or a person conducting nn activity under
(lie permittee S permit or the mailing of notice to the permittee
at the address shown on the permit. A parmit may he suspended
under this section for a period of 90 days or uttil tho end of a
hearing or oilier proceeding begun during suspension. The author-
ity of the commissioner t suspend a permit is not subject t the
Administmt™ve Procedure Act (AS 44,62). (8 5 di 27 SLA 1960)

Sec. (05.15.180. Limitations on authorized activity, (@) This
chapter docs mol nu*Mrizo the use of playing cards, dice, roulctto
wheels, coin-operated instruments or machines, or other objects or
instruments used, designed, or intended primarily for gaming or
gnmblIng or any oilier mol bod oOr implement, NOt nvnroHMIu mi.

805.15.190 A musements and Sports §05.15.210
exEad in the stale in susstantally the same form and was con-
ducted In substantially the same manner before January 1, 1990.
(82eh 27SLA 1980)

Quoted in Pin-Ball Machine, Serial
No. JI334 v. State, Sup. Ct. Op. No.
8G (File No. 1G2), 371 P. (£d) 305.

Article 3. General Provisions.

Section Section
ICO. Interpretation and construction 210, Definitions
200. Penalty

Sec. (6.15.190.  Interpretation and costruction. I any provision
of this dgpter, or regulation made under this depter, B de-
termined to be unlawful, then all permits issued in conection with
the licasad ectivity to whiich the unlawful provision or regulation
related Sall be cancelled. (88ch 27 SLA 1960)

St.. 6.15.20. Perally. Every permittee and every officr, agait,
or employee of the permittee and every other person or corporation
who wiHully violates or who prooures, aids, or abets in the wiul
violation of this chapter s guilty of a misdemeanor. (& 7 ¢ch 27
SLA 1980)

Sec. (6.15.210. Definitians. In this chapter

(M “bingo” means a game of chance of, and restricted 1o, the
<llirg of rimts to participate, and the awarding of prizs, In the
gecafic kbid of game of chance sometiimes known as bingo or loto,
played with cards bearing numbers or other desigatias, five or
mor®; in one Ire, the holder covering numbers when dojects
similarly numbered arc drawn from a reogptacle, and the game
being won by tho person who first covers a previously designated
arrangement of numbers on the card;

@1 “Charitable organization””means an organization, not for
pecuniary profit, which is operated for the relief of poverty, dis-
tress, or other condition of public concern in the slate, nnd which
has been so engaged for fie years before applying for a permit
under this chapter;

(3 “Civic or service organization *means nny branch or lodgo
or chapter of n national or stale organization which is a civic or
service organization, not for pecuninry profit, nnd authorized by
s written constitution, charter, or articles of incorporation, or by-
laws to engage in a fratemal, civic or service purpose in tho state
and which has been so engaged for five years before applying for a
1icenso under this chapter;

(4 “Contest of sall” means a contest or game inwhich prizes
nro nwnrdcd for tho demonstration of human skills in marksman-



MEMORANDUM State of Alaska

to: r. d. Stevenson pate: April 14, 1981

Legislative Assistant
FILE NO:

TELEPHONE NO.--

from- Gary L, Je suBJECT: HB 468

Director
n U'd iZLi( m2 rmL.

This bill woifld make an amendment to the Games of Chance and
Skill law by providing for a boating association to becoire a
qualified organization for purposes of obtaining a permit.
However, there 1is a serious question whether the organization
for which this amendment is proposed will qualify even 1if this
change is made in the law. The proposed definition of a
boating organization requires that the organization be a civic,
service, or charitable organization in the state. The
organization in question is organized to conduct a boat race on
the Chena River. They want a Games of Chance and Skill permit
to raise money to give away as prizes in their race. If the
organization could have met the requirement of being a civic,
service or charitable organization, they would be eligible to
obtain a permit under the current law. It does not appear
possible to change the law to enable the organization 1in
question to obtain a permit without completely departing from
the original intent of the law of limiting permits to civic,
service and charitable organizations.

02*001 A(Rev.| 0/79)



THE LEGISLATURE OF THE STATE OF ALASKA
ELEVENTH LEGISLATURE

-FISCAL NOTE
" il HB 468
ft'leﬁ?ﬁui\ct relatmg to—Games of Chance and S K ifl
Requested by House Judiciary Committee Date at 1981

tt Tr |ron\1/QKLnf;\o VII
Agency Affected Department of Revenue
Program Category Affected Revenue Collection and Managpmpnt
BRU, Program, or Subprogram(s) Affected And it nivi sinn
(Note: Ifmore than one budget component isaffected, separate iir/.e-itenamounts and funding for each
component in the analysis section.)
EXPENDITURES (Thousands of Dollars) NONE

EY 80 FY 81 FY 82 FY 83 FY 84 FY 85
% PERSONAL SERVICES
TRAVF.T.

300 CONTRACTUAL

400 COMMODITIES

50  F.OILPMENT

600 LAND & STRUCTURES
700  GRANTS. CLAIMS. ETC.

TOTAL

FUNDING  (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS
GTHER (Specify Fund Source)

POSITIONS NONE
FULL TIME

PART TIME
TEMPORARY

1. ANALYSIS (See Fiscal Note Preparation Instructions, Section I11)

%e the memoraHdum to R. D. Stevenson dared April 14, 1981
Ich Is attac

IV. patr. April 14, 1531 PREPARED

AGENCY
Original: Leglslatlve Finance PHONE 465-2320
cC: E et and ané%]remeL

rime Sponsor (First Legislator Named)
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LEA9 ATMVE AHFAIRS ACENCY
MEMORANDUM March 24. 1981
SUBJECT: Section-by-section analysis of Work Order
Number 12-11(51
TO: Representative Ramona L. Barnes
FROM: Tamara Brandt Cook /

Legislative Counsel”

This draft makes no changes to existing laws relating to
lesser sexual offenses or lesser degrees of assault, but
instead deals with the crime of sexual assault in the first
degree and assault in the first degree:

"Sec. 11.41.410. SEXUAL ASSAULT IN THE FIRST DEGREE.
(@) A person commits the crime of sexual assualt in the
first degree if,

"(1) being any age, he engages 1in sexual
penetration with another person without consent of that
person;

"(2) being any age, he attempts to engage in
sexual penetration with another person without the
consent of that person and causes serious physical
injury to that person;

"(3) being ]6 years of age or older, he engages 1in
sexual penetration with another person under 13 years
of age or aids, induces, causes Or encourages a person
under 13 years of age to engage in sexual penetration
with another person; or

"(4) beinj 18 years of age or older, he engages 1in
sexual penetration with another person who is under 18
years of age and who

(A) is entrusted to his care by authority of
law; or



Representative Ramona L. Barnes
Page 2
March 24, 1981

() is his son or daughter, whether adopted,
illegitimate, or stepchild.

"(b) Sexual assault in the first degree is a class A
felony.

"Sec. 11.41.200. ASSAULT IN THE FIRST DEGREE. () A
person commits the crime of assault in the first degree
if

"(1) with intent to cause serious physical injury
to another person, he causes physical injury to any
person by means of a dangerous instrument;

“(2) with intent to cause serious physical injury
to another parson, he causes serious physical injury to
any person; or

"(3) he intentionally performs an act that results
in serious physical injury to another person under cir-
cumstances manifesting extreme indifference to the value
of human life.

"(b) Assault in the first degree is a class A felony.”

Sec. 1. The classification of assault in the first degree
is changed from a class A feIoiy, with a maximum term of
imprisonment of not more than 0 years, to an unclassified
felony.

Sec. 2. The classification of sexual assualt in the first
degree 1is changed from a class A Eﬁlony, with a maximum term
of imprisonment of not more than years, to an unclassified
felony.

Sec. 3. Sexual assault in the first degree and assault 1in
the first degree are added to the list of unclassified
felonies, the most serious crimes 1in the state.

Sec. 4. Sexual assault in the first degree and assault in
the first; degree are added to the list of unclassified
felonies.

Sec. 5. Sexual assault in the first degree and assault in
the fitst degree are included as ar unclassified felony for
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which a fine of up to $75,000 may be 1imposed. Under
existing law, a fine of $50,000 may be imposed upon
conviction of either crinme.

Sec. 6. A minimum sentence of 25 years shall be imposed

upon conviction of sexual assault in the first degree or
murder in the first degree. Under existing law, the maximum
sentence w@'ch may be imposed for sexual assault in the first
degree is b years and the minimum sentence which may be
imposed for murder in the first degree "s 20 years. This
section increases the sentences imposeu for sexual assault

in the first degree and murder 1in the first degree, making
these crimes the most serious in the state.

560. 7. A minimum sentence of 5 years and not more than
years shall be imposed upon conviction of assualt in the
first degree.

Sec. 8. A person sentenced AS 12.55.125(1), added by this
draft, may not have his term suspended or otherwise reduced.

Sec. 9. New minimum sentences are imposed when a defendant
is convicted of several crimes committed in the course of a
single criminal 1incident:

(1) Murder 1in the first degree, kidnapping, and sexual
assault in the first degree or assault in the first
degree -- 99 years;

(2) Murder in the second degree, kidnapping, and
sexual assault in the first degree or assault in the

first degree -- 75 years;

(3) Murder in the first degree, and sexual assault 1in
che first degree or assault in the first degree — 60
years;

(4) Sexual assault in the first degree or assault in
the first degree, and murder 1in the second degree --
50 years; and

(5) Sexual assault in the first degree or assault in
the first degree, and kidnapping -- 40 years.
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Sec. 10. No person serving a sentence under AS 12.55.125(i),
added by this bill, may be released on parole until he has
served the minimum term of imprisonment.

TBC:ljb



2/23/782
SECTIONAL ANALYSIS OF CSHB473

Sec. 1 Changes the name of Second Degree Sexual Assault

to Third Degree Assault in the felony murder statute,

AS 11.41.110(a)(3). The actual crime is the same and the
classification is the same, B felony, but this change 1is
needed because a part of present First Degree Sexual Assault
is renamed Second Degree Sexual Assault. See Section 3.

Sec. 2 Changes Sexual Assault in the First Degree -
nonconsensual penetration and attempted nonconsensual
penetration with serious physical injury - from A felony,
0-20 years, to Unclassified Felony, 5-99 years. *

Sec. 3 Takes two other forms of present Sexual Assault
First Degree and changes to Sexual Assault Second Degree.
The A felony, 0-20 years, does not change, only the name.
These are basically statutory rape of a youth 12 years old

or younger, and 1incest by parents. In 1980 Code.

Sec 4 Renames presen- f* jd Degree Sexual Assault to
Third Degree Sexual Ass,- . .t. --malty of B felony, 0-10
years does not change. This crime, 1in 1980 code, basically

covers sexual contact, not penetration, by coercion.
Housekeeping change, in line with Sec. 3.

Sec. 5 Renames present Third Degree Sexual Assault to
Fourth Degree Sexual Assault. Penalty of C felony, 0-5
yeaxs does not change. This crime, in 1980 Code, 1is
basically penetration with a mentally incompetent or drunk
person. Housekeeping change, 1in line with Sec. 4.

sec. 0 Adds Sexual Assault First Degree (per Sec. 2
above) to list of other Unclassified Felonies 1in
classification section. Housekeeping.

Sec. 7 Adds Sexual Assault First Decree (per Sec. 2,
above) to a list of Unclassified Felonies in another
classification section. Housekeeping.

sec. 8 Changes name of Second Degree Sexual Assault to
Third Degree Sexual Assault (per Sec. 4, above) 1in list of
crimes for which a person can use deadly force to defend
herself. Does same for penetration and penetration with
serious injury - the only First Degree Sexual Assault crimes
under this bill. Housekeeping, no substantive changes. =

See. 9 Adds Sexual Assault First Degree to 575,000
maximum TFfine list of other Unclassified Felonies.



Sec. 10 . Housekeeping - adds (i) as an exception for 20
year minimum or First Degree Murder.

Sec. 11 Housekeeping - adds (i) as an exception to 5 year
minimum for Second Degree Murder, Kidnapping, and First
Degree Sexual Assault.

Sec. 12 Housekeeping - adds (i) to prohibition of
Suspended Sentence, Suspended Imposition of Sentence and
other Reduction.

Sec. 13 This is (i)! Establishes these Minimum Mandatory
Sentences for combinations of the most violent crimes:

(1) 99 years - First Degree Murder plus two other
Unclassified crimes. This could be:

Three 1s 0 murders
One 1sty+ two 2nd°"s

One 1stQ+ one 2nd° + one rape
One 1sty+ two rapes

One 1stU+ two kidnappings

One 1stVU + one kidnap + one rape

(2 75 years First Degree Murder plus one other
Unclassified Crime. This could be:

1st§ + rape

IstQ + Znde
stU + kidnapping
Two IstO,s
1
(3 50 years - Three Violent Crimes, not including
Ist°. This could be:

Three rapes
Three kidnappings
hree 2nd° lLs
nd( + idnap + rape
Two 2ndVU + one rape

(4 50 years - Two Violent Crimes, not including 1st(
This could be:

Two 2nd0°s

Two rapes

Two kidnappings

One 2nd% + rape

One 2ndVU + kidnap

One kidnap + one rape

All of the above must have been inflicted upon the
victim or victims IN THE COURSE OF A SINGLE CRIMINAL
INCIDENT.



(5). First Degree Sexual Assault with a prior
conviction for First Degree Sexual Assault or a crime which
would be a First Degree iﬁxual Assault in Alaska now. -
results in a minimum "of years.

Sec. 14 Housekeeping - adds (i) above to minimum period
prior to parole.

Sec. 15 Housekeeping - removes the "statutory rape"™ and
"incest” from new First Degree Sexual Assault, as these are
now called Second Degree Sexual Assault. No change 1in
classification or penalty. See Sec. 3, suora.



HOUSE JUDICIARY COMMITTEE 3/4/82
ANALYSIS OF "POSITION PAPER: HB473"

of the

ALASKA NETWORK ON DOMESTIC VIOLENCE AND SEXUAL ASSAUI.T

The position paper, undated and unsigned, -states in
paragraph 4 that the "Network™ supports Sections 1-5 of
HB473. The Network agrees that (1) forcible penetration
and, (2) attempted forcible penetration would vresult 1in
serious physical injury should be an unclassified felony,
equivalent to kidnapping and second degree murder. This
results in a minimum of a five-year term.

The position paper does not comment on bill sections
6-12. These are mostly housekeeping secﬁions (fee sectjonal
analysis attached) , but bill sections 0 1 , and are
essential to the 1implementation of Section 1 which 1is
opposed by the Network in the last paragraph. As an
example, Section 12 1is absolutely necessary to:

negate the possibility of Suspended Sentence, Suspended
Imposition of Sentence, and other reduction of the 99, 75,
60, 50 and 20 year terms set in Section 13.

/

The last paragraph of the Position Paper deliniates the
Networks opposition to the Bill. Upon careful examination
of this paragraph, several questions arise as to how the
Network arrived at their asessment of Section 13 - the
section on minimum mandatory sentences which the Network
opposes. The following are "excerpts™ from the Position

Paper with a brief explanation clarifving how HB473
addresses the Network®s opposition to the Bill.

1. "...(Section 13) which creates mandatory sentences
for the individual convicted of multiple crimes™ implies
that 3ill Section 13 applies to all crimes, when in fact it
applies only to the most serious ones vrecognized by our
Criminal Code and probably the most universally condemned
crimes in our society, (with the possible exception of
treason in wartime).

First Degree Murder
Second Degree Murder
Kidnapping

Rape



An _individual unacquainted with the realities of HB473
but having read this "Position Paper™ would have no
knowledge of which crimes were covered in Bill Section 13.
Possibly the bill itself was attached to the Position Paper
in each and every instance where the person received a copy.
Nonetheless, the sentence itself seems to be a clear
misinterpretation of Bill Section 13, regardless of the
cause of the misconstruction.

2. The sentence "Simply in terms of blame worthiness,
criminal cases are different from each other 1in ways that
cannot Dbe anticipated.” [emphasis added] is equally
surprising. Perhaps "blame worthiness” covers a wide
spectrum of ideas, 1including the presence and type of mens
rea of the crime ("intentionally, with knowledge,
recklessly, with criminal negligence”) and the question of
whether the crime 1is a "strict Jliability” one, (D.w.1.,
commercial fishing, etc.) or degree of 1injury to a human
being or property. In any event, most people would agree
that <crimes do differ, always have, and always will.
However, the proposition that the people through its
legislature cannot "anticipate” the "blame worthiness"”

differential between certain crimes, the .specific ways that
they are <carried out, and their combinations with other
crimes, is an unsupported, unqualified, and wunjustified
assumption, apparently one to be swallowed by tho reader of
the Position Paper along with the other assumptions therein.
For example:

Could ordinary but reasonable peoDle distinguish
between and anticipate differences between "simple™
kidnapping cases without injury - minimum mandatory term of
five years under both present law and HB473 - and First
Degree Murdeé after the kidnapping - minimum mandatory term
of 75 years The position paper assumes that these people
could not so distinguish, and the legislature should not
attempt to do so.

Could ordinary and reasonable people distinguish
between a forcible rape of a 12 year old girl by a 40 year
old man near a bike path (no kidnapping) , and a similar
instance where the vrapist 1increased his possible minimum
mandatory term from five years to 75 years by committing
First Degree Murder after the rape? Could and should these
people (and the Legislature which represents them) consider
the differences in these crimes including all factors
guiding laws of criminal punishment, not just deterrence.
Should they <consider the fact that the vrapist «cdldlv
calculated his <chances of apprehension and decided to
eliminate the evidence bv murdering the child. Could they
consider that obviously the rapist had no remorse at all for
the 1life that he had despoiled by the vrape and already
possibly pschologically destroyed, but took the wultimate
step, murder of the child.



Is it really not possible to anticipate the "blame
worthiness" differentials in these acts and similar ones?

Every legislature considers "blame worthiness™
differentials whenever criminal statutes are enacted; else
how would it be able to specify any penalty, regardless of
minimum, maximum, presumptive or mandatory. To take the 'no
anticipation of blame worthiness™ assumption to its logical
extension, every crime would be of equal degree and would
suffer equal punishment, all the way from Jlittering to

torture murder. Certainly there would be no need for
Unclassified, A, B, C felonies, A, B, misdemeanors and
violations in our Alaska Criminal Code. Penal laws, whether

set by legislative bodies, monarchs, or any other form of
human government, have always operated on the theory that
ordinary and reasonable human beings were able to detect
"blame worthiness™ differentials between crimes.

Granted that there certainly aredifferentials in
"blame worthiness™, the Position Paper erroneously concludes
that Bill Section 13 precludes theconsideration of these
differentials. Of course the people through legislative
enactment of HB473 in its present form would 1in fact have
considered these differentials. Obviously, as 1in any other

enactmencs specifying terms of imprisonment, there are
limitations on the discretion of prosecutors, courts, and
parole boards. However, the prosecutors would continue to
have discretion over which counts wouldbe indicted and
tried, (hopefully limiting that discretion to the question
of the existence of sufficient evidence under the Department
of Law®s "no plea bargaining”™ rule). Likewise, the courts
and parole boards would still retain discretion.

' 1v.

The last paragraph concludes "The Network prefers the
current statutory scheme of presumptive sentencing, which
specifies a "normal" sentence for each offense, but permits
limited departures from the norm 1in atypical cases.”™ [no
emphasis added] This 1is a unusual statement in light of the
prior support of the increase of rape to an Unclassified
felony, removing it from the “presumptive sentencing"”
scheme. Presumptive sentences do not apply to Unclassified
felonies. (AS 12.55,135) Even without the enactment of Bill
Section 13, the penalty ranges for wunclassified felonies
are:

- First Degree Murder - 20-99

- Second Degree Murder - 5-99
- Kidnapping - 5-99
- Rape - 5-99

There are no presumptive sentences for any of these
offenses, either in present law or 1in HB473. Presumptive



Sentencing only applies to lessor crimes. Therefore, the
presumptive sentence reference 1in the Position Paper refers
to something not yet In law and not specifically suggested
in the Position Paper.

Also, the Position Paper does not specify which are the
"atypical” (or the "typical™ for that matter) cases of
multiple murder, kidnapping and rape. What could these be?
p.ape of a child under three with subsequent murder? Torture
murder of a rape victim? Is there some distinction between
the murder victims if they were in the same household, etc.?
Need the murderer have previously completed a
"rehabilitation course"?

The Position Paper seems to recognize the shortcoming
of its own conclusions by placing quotes around the word

normal. Perhaps the ™"normal™ sentence for multiple murders,
kidnappings, and rapes can and should- be defined by the
legislature. HB473 does exactly that. A copy of the

committee sectional analysis of the bill 1is attached; the
mandatory minimum sentences for combinations of murder and
other unclassified felonies are listed under Section 13 on
the second page of that analysis.



Alaska Network on Domestic Violence and Sexual Assaul

P.O. Box 3356, ANCHORAGE, ALASKA 99510

POSITION PAPER: Hous? Bill 473

The Alaska Network on Domestic Violence and Sexual Assault is a non-profit
corporation cosoosed of seventeen domestic violence, sexual assault, and
adult crisis intervention programs throughout the State. Network program.l
are funded in part through grants and contracts awarded by the recently
established Council on Domestic Violence and Sexual Assault in the Department
of Public Safety.

Network programs have extensive experience dealing with the issue of sexual
eassault. Often victims contact our crisis centers immediately after the
assault, involving our program advocates in the entire reporting“and judicial,
process.

Based on experience with the offense of sexual assault and with the criminal

justice system, the Network offers the following remarks regarding House Bill
473.

The Network supports that portion of House 3ill 473 (Sections 1-5) wbxch
reclassifies sexual assault in the first degree, making it an unclassified
mfelony. The crime of sexual assault is traumatic and dehumanizing. In
Coker v. Georgia, 433 U.S. 584, 612 (1977), the United States Supreme Court
commented on sexual assault:

Short of homicide, it is the "ultimate violence of self.” It is

also a violent crime because it normally involve? force, or the *
threc.t\nf force or intimidation, to overcome the will and the

capacity of the victim to resist.._....._. Because it undermines the
community"s sense of security, there is public injury as well.

House Bill 473 by reclassifying sexual assault raises the penalty for those
convicted of first degree sexual assault,, thereby recognizing the gravity of
the crime.

The Network 1is however, not in support of that section of the proposed legislation
(Section 131 which creates mandatory sentences for the individual convicted of
multiple crimes. Simply iIn" terms of blame worthiness, criminal cases are
different from each other in ways that cannot be anticipated. The mandatory
sentencing requirements bf Section 13 do not allow for these differences to be
considered. The Network prefers the current statutory scheme of presumptive
sentencing, which specifies a "normal"™ sentence for each offense, but permits
limited departures from the norm in atypical cases.
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1980 CASES INVOLVING SEXUAL ASSAULT FIRST DEGREE
Information provided by Alaska Judicial Council
1980 Felony Sentencing Study

SENTENCE # OF # OF COIfTEI" iPORANEOUS PRESUMPTIVE

URBAN LENGTH (months) PRIORS CHARGES SENTENCES
*1 -0- -0- 1 no
*2 96 Misdemeanor only none no
*3 54 -0- . none no
*4 36 misd. only none no
*5 60 —0— none no
6 240 1 felony 1 yes
7 240 1 felony 4 no
*8 24 misd. only none no
*Q 24 misd. only none no
10 180 1 felony 1 yes
RURAL

1 60 1 felony 1 no
1 60 1 felony 1 no
*2 24 misd. only none no
*3 120 -0- 2 no
*4 12 -0- none no
*5 36 -0- 1 no
*6 60 misd. only none no
7 60 “ 1 felony none no
*8 6 misd. only Dene no
*Q 36 -0- 1 no
10 60 1 felony none no

* 1) Average sentence for Sexual Assault First Degree -
(first tisic felony offender]} - under current la”? - i years
- with "good time"™ provisions -£.0 years

2)  MinjjTnmjymandatory sentence Sexual Assaul t First Degree -
(first time felony offender) - under 1B 473 -5 years
- with"good time" provisions -3.75 years

3) Averaia 6entence for Sexual Assault First Degree -
(all 8 cases) _ under current lav - 5.8 years
- with "good time" provisions - 4.3 years



URBAN PRIOR
(def. #)  CONVICTIONS

1 -0-
0 1
felony
7 1
felony
10 1
felony
RURAL
1 1
felony
3 0-
5 0-
9 -0-

1980 CASES WITH MULTIPLE CHARGES
INVOLVING SEXUAL ASSAULT FIRST DEGREE

CONTEMPORANEOUS SENTENCE
CHARGE (s)___ LENGIH (months)

sexuai assault first degree 0-
sexual abuse of a minor —0—
sexual assault first degree 240
burglary first degree 96
sexual assault first degree 240
murder first degree - 3 counts 1,188 each ct.
kidnapping 360
sexual assault first degree 180
burglary first degree 48
sexual assault first degree 60
sexual assault first degree 60
sexual, assault first degree 120
kidnapping - 180
assault second degree 60
sexual assault first degree 36
burglary 36
sexual assault first degree 36
burglary 24

TOTAL ACTIVE
.TIME TO SERVE

(months)
0-
m (-

240 — (20 yrs.)

(concurrent sent.)

1,188 - (99 yrs.)
(all sentences =

x"an concurrent.)

180 -- (15 yrs.)

(concurrent sent.)

60 -- (5 yrs.)

(concurrent sent.)

180 - (15 yrs.)
(all sent, ran

concurrently.)

36 — (B yrs.)

(concurrent sent.)

36 — (B yrs.)

(concurrent seiit.)
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with state-by-state data. Average time
served In"the United States in the late
1S60s for felonies were 79 months for
homicide, 68 months for forcible rape,
29 months for negligent manslaughter,
44 months for robbery, 23 months for
assault, 23 months for burglary, 17
months for larceny and 18 months for
auto theft.

In 1977, certain states punished
criminals far more severely Ingeneral
than did other states. Although Mas-
sachusetts leads the list in time served
(or all felonies covered by the survey,
at 53 months, the state actually is one
of the more lenient states on penal
matters in general. Its lengthy time-
served statistic is partially a conse-
quence of a iow incarceration rate for
crimes other than willful homicide,
and the relatively high percentage of

murderers serving extremely long
sentences in its prison population.
Utah, at 41 months for the average

time served over all categories, was
the next most punitive state, followed
by Puerto Rico (40 months), South
Carolina (32 months), and North
Carolina and Vest Virginia (31
months each).

By contrast, seven states covered
by the survey released prisoners who
r.ad served only an average of 18
months or less. These states were
South Dakota (13 months), Delaware
15 months). North Dakota (16
months), New Jersey (17 montjjs),and
Illinois, Kansas and Missouri (18
months each).

Disparities Seen

Although the states show general
irreemcnt that murder and rape are
.he most serious offenses, several
".ales punished less serious crimes
more severely than others did rape.
And the lack of overall standards in the
United Stales actually allowed some
izates to require prisoners to serve
r.ore time on the average for relative-
Y minor felonies than other states did
r willful homicide.

For example, in South Caro Tha,
:-isuners Convicted of robbery served
ir. average of 46 months before parole
r. 1977. That"s more time than the
-verage prisoner convicted of willful
~:micidc served in Arkansas, Illinois,

I:wa. Louisiana, Pennsylvania or
m.uth Dakota. Similarly, in West
RZ¥rginia, the average prisoner con-

cled of car theft served 41 months —
"-arly three times the average time
1;rved for forcible rape in the state,
esl Virginia®s average time served
car theft was also higher than that
rape in Alaska, Arizona, Colorado,
:elnware. Kansas, Kentucky, Maine,
"m(Ctssachusctts, Minnesota, Nebraska,
=vnda. New York, North Dakota,
"nnsylvania. Puerto Rico and
m Scor.sin.
In the category of wi)"ful homicide,
=sachusetts was far and away the

ol r>tle>ll{ee*» rt«l 1v.n
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PRISON TIME SERVED

In Months
&
o" b $ \14?7 i&
* * t £ 6
£ ] N £ o £* ,\* £
/ Vo2 N
T cf 4’5 v]c bt

ALABAMA 9 19 14 , U — . 40 70 25
ALASKA** 28 =-=— — 20 1 23 22
ARIZONA* 21 18 15 36 18 — 25 58 23
ARKANSAS** 7 26 — 119 22 16 20 41 26
CALIFORNIA* 1 34 24 21 41 24 35 35 76 30
COLORADO* 217 16 — 34 18 22 27 79 20
DELAWARE 13 15 — 35 711 23 18 15
D.C. 21 30 35 70 18 57 39 70 31
FLORIDA 21 22 22 68 18 39 39 52 28
GEORGIA 23 25 18 62 16 28 35 63 28
1DAHO 14 21 13 42 23 23 33 45 22
ILLINOIS7 20 15 13 46 13 21 21 40 18
1OWA** 34 20 2 — 17 — 30 38 21
KANSAS 19 16 .— 31 15 15 29 69 18
KENTUCKY B 13 1 3% 1 17 28 39 18
LOUISIANA* 2 19 — 4 17 — 27 42 25
MAINE 16 16 — 28 16 31 28 w74 20
MARYLAND 18 19 9 52 14 34 41 78 22
MASSACHUSETTS*» 30 30 18 30 18 — 18 180+ 53
MICHIGAN 28 2 16 — 18 46 33 99 24
MINNESOTA* 2 23 15 34 19 — 40 -65 30
MISSOURI 19 9 11 9% 1n 8 31 72 18
NEBRASKA 25 23 28 3 2 30 37 128 25
NEVADA 21 20 .21 14 19 15 25 89 23
NEW JERSEY 19 10 16 42 12 27 20 62 17
NEW YORK* * 2 20 16 30 17 S3 24 81 29
NORTH CAROLINA 23 s3 17 -® 19 3B 43 g1 35
NORTH DAKOTA 21 15 — 28 14 — 19 16
OHIO 21 22 29 4T 16 32 39 86 26
PENNSYLVANIA 2 2 21 32 15 2f 27 46 24
PUERTO RICO** 26 29 2 18 30 87 27 82 40
SOUTH CAROLINA 30 28 16 73 25 20 46 58 33
SOUTH DAKOTA 5 IS — 5 15 — 23 31 13
TEXAS 26 19 17 5 17 16 39 60 25
UTAH" 9 4 — 5 32 07 53 111 41
VIRGINIA 23 24 57 49 15 10 38 67 29
WEST VIRGINIA® 4 31 4 16 24 20 60 72 32
WISCONS =. 23 22 16 32 15 18 29 9 26
WYOMING 24 20 18 46 24 30 21 54 23
NATIONAL AVERAGE* 23 20 17 0) 16 32 31 62 25
FEDERAL CRIMES* ¥ 3% 21 19 - 48 27
FEDERAL

TERRITORIES 34 21 16 %2 - 35 55 33

® 1677 LEAA cHa.
=) »2€ leaa A
Median figue* aly. State nediat™ an tine *anved are gaerally dout ae-thinl lorer
then average ar mean tite aenved.
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and Utah, at 111 months, were the next

most punitive states in the category of
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Crime-by-Crime Comparisons of Months Spent in Prison

ASSAULT
Average
Mjﬁﬁi
Served
23
IS 14 13
0 O 0
W.Va. Calif. Minn. /A]. S.D Ido. Del.
lowa
BURGLARY
Average
Months
Served
4
33
D 13
0 9
O @ O
Utah N.r. W.Va Aig

Ky. N.J. Mo.
S0l

Utah figures disputed by state parole officials,
who contend correct figure Is 23 months for
burglary.

California, Colon do,
Florida, Idaho, |Illinois, Indiana,
Maine, New Jersey, New Mexico,
North Dakota, Rhode Island and Ten-
nessee. In most cases, time served in
those Jurisdictions has increased since
then, officials speculated.

But in at least one state, Maine, the
increased "ime served has not been an
unmixed success. Last month, 3tate
legislators introduced a bill that would
re-establish the discretionary parole
system abolished by the state"s deter-
minate sentencing law.

Arkansas,

Wide Deference

The lack of national standards
relating to time served before parole

F O

SELECTED INFORMATION

a FEDERAL TRADE COMMISSION
FOl Office: <202) 523-3582

Data rc: Whiteworth Inc., a California
corporation. 12-3. Req. by: George M.
Turner Esq.. Turner 4 Smart, of

Pasadena. Calif. No Information on file. 1-

Data rc : Alhambra Motor Parts, others.
12-5. Req. by: David Brice Toy Esq., Toy &
Rvmer. of Los Angeles. Partially granted.
1-19. Exemptions: 3, 4.

Data re: General Motors Corp.
automatic transmissions. 12-9. Req. by:
Claude P. Rosser Jr. Esq., Alvin T.

Prcstwood. of Montgomery, Ala. Partially
granted. 12-31. Exemptions: 3, 4.

Data rc: LTV Corp. 12-9. Req. by: Wil-
Iiam E Wallace Il Esq..Howrey & Simr.n.

ACT

FORCIBLE
RAPE
Average
Months
2 Served

14

L1
Ark NC. M. Ag. PR W-\G.I\Aglﬁ

NEGLIGENT
MANSLAUGHTER
107
Pl
87
PS
Months
57 Sened
32
5 1
0 oA
Utah P.R. D.C. Avg. Nev. Aik. Mo;

Utah figures disputed by slate parole officials,
who contend correct figure Is 26 months for
negligent manslaughter.

would apparently not be enough to sus-
tain a constitutional attack on sentenc-
ing and parole procedures following
the Supreme Court®s decision inRum-
mcl v. Estelle, 48 USLW 4261 Ilast
March.

In the Rummc 1 decision, a five-man
majority of the Supreme Court ruled
that a mandatory life sentence im-
posed on a Texas prisoner for three
petty property offenses Involving a
total of $230 and classified as felonies
by the state did not violate the Eighth
Amendment®s proscription against
cruel and unusual punishment.

In the majority opinion, written by
Justice William H. Rehnqulst, the
court rejected an attack on the Texas

A R E

REQUESTS

Data r ney Wolofsky, Mcl Shuster,
others. 7 ?q. by: Warren L. Miller
Esq., St «lpert & Miller, of Wash.,
D.C. Par granted. 1-14. Exemptions:
3. 4,5.7A, 1),

Data re: Investigation of American Ex-
press Co."s purchase of the stock or assets
of First Data Resources Inc. 12-11. Req. by:
Stephen R. Bell Esq., Wilkinson. Cragun 4
Baker, of Wash., D.C. Denied. 12-29. Ex-
emptions: 3. 3.

Data re: FOIA requests concerning Olds-
mobllc warranties. 12-11. Req. by: David
A. Collins Esq., staff attorney. General
Motors, of Dctrjlt. Granted. 12-17.

Data rc: Subaru of America Inc. or Fuji
Heavy Industries Ltd. 12-11. Req. by: Ken-
neth D. Ludwig Esq.. Steptoe 4 Johnson, of

ROBBERY

Average
Months
60 Served

A

Del.
Mass.

W.Va. Ush SC. Ag. Wr. ND.

Kentucky figure disputed by state parole of-
ficials, who contend correct figure Is close to
national average. ihjrwhi monnie lee Lyons

habii . offender statute based on the
theory of "proportionality,”” granting
the state legislature wide deference to
determine terms of imprisonment.

The Supreme Court® attitude
varkd sharply from that expressed by
the American Bar Association ina 1979
Task Force study on sentencing alter-
natives and procedures. In that study,
the principal conclusion of the ABA
was that "above all, the role of_the
legislature in sentencing must be
recognized as a limited one."” The ABA
emphasized that proportionality and
equality 1in punishing similar defen-
dants similarly should be highly
significant principles in the criminal
system.

nrsn

Burbott, of Palm Springs, Calif. Denied. 11-
17. Exemption: 4.

Copies of correspondence re: Haudek
FOIA request concerning First National
Bank of Chicago. 11-7. Req. by: Rlckl
Rhodnrmer TIlgert, of Leva, Hawes,
Symington, Martin 4 Oppcnhelmer, of
Wash., D.C. Granted. 11-13.

Data re:acquisition of Fidelity National
Bank, of Concord, Calif. 11-10. Req. by:
Rachel F. Robbins, of Milbank. Tweed.
Hadley 4 McCloy, of New York City. Par-
tially granted. 11-25. Exemptions: 4. 3. 6. 6.

Data re: Citibank charter application
for South Dakota. 11-17. Req. by: Stanley A.
Carlson, of Davis, Wright and Todd, of
Seattle. Granted. 11-20.

Data re: letters approving cr denying
nnnlieatinrrs under Chance of Bank Control



YOUR SIGNATURE ON THE ATTACKED WILL ASSIST IN GETTING ALASKA STATE HOUSE BILL
#473 PASSED. HOUSE BILL #473 SETS A MINIMUM MANDATORY PRISQK TERM FOR FORCEABLE
RAPE WHERE THE SENTENCE MAY NOT BE REDUCED OR SUSPENDED AND PAROLE NOT GRANTED

UNTIL AT LEAST THE MINIMUM MANDATORY PRISON TERM 1S SERVED.

FOR A FIRSTME FORCEABLE RAPE CONVICTION, ONE WILL RECEIVE A $ YEAR MINIMUM

MANDATORY PRISON TERM NOT EXCEEDING 99 YEARS. A SECOND FORCEABLE RAPE CONVICTION

CARRIES WITH IT A 20 YEAR MINIMUM MANDATORY PRISON TERM NOT EXCEEDING 99 YEARS.

YOUR ASSISTANCE IN THIS EFFORT IS GREATLY APPRECIATED.

1901 OTTER ST.
PH. 333-9862

P. S. )
THIS BILL 1,4 INTRODUCED BY REPRESENTATIVE - RAMONA BARNES
AND CO-SPONSORED BY REPRESENTATIVES - JOE HAYES
MITCH ABDOD
CHARLES ANDERSON
MIKE BEIRNE
BERNIE BYLSMA
DAVID CUDDY
RICK HALFORD
E. J. HAUGEN
TERRY MARTIN
RAY METCALFE
JOE MONTGOMERY
PATRICK O"CONNELL
RATIDY PHILLIPS



TO ALL LEGISLATORS:

WE, THE UNDERSIGNED, REQUEST THAT HOUSE BILL #473 3E PASSED PRIOR TO THE ADJOURNMENT

OF THIS LEGISLATIVE SESSION.
WITHOUT ANY CHANGES.
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TWELFTH LEGISLATURE
FISCAL NOTE

I.  P-"QUEST )
F *1/Resolution No. ouse Bill No. 473

T-itle "Afl Act changing fhe classification of and punishment for certain crimes
Requested by Representative Barnes ' Date 1/8/82 against a persoi

11+ Agency Affected DePartment of Health & Social Services

Program Category Affected Offender Confinement . Reformation & Supervision

BRU, Program, Or Subprogram(s) Affected Adult Confinement

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

Fy 82 FY 83 FY 84 FY 85 FY 86 Fy 87

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL -0- 0- -0- -0- -0- _0-

FUNDING (Thousands of Dollars)

GENERAL FUND n- -0- -0- -n- -n- _0-
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS
FULL TIME -0- -n- -n- -0- -n- -n-
PART TIME
TEMPORARY
I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

There would be no fiscal impact resulting from enactment of this
legislation in the first 5 years because of the current minimum sentence

— lengths for the crimes addressed in. this bill. However, because of the
longer sentences which would be required in Section 13, there will
eventually be an impact on the number of prisoners in confinement under
Alaska Statutes.

January 11, 1932 Roger C. Lange
IV. DATE PREPARED BY 1 xT
AGENCY Division of Adult nnr ~Hnno kt_
Original: Legislative Financ® PHONE 465-3376
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81) 7 .Q.Cl1J, &£ *
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

REQUEST

Bill/Resolution No. HB 4 7 3
Title An Act Changing the Classification of and Punishment tor Crimes

Requested bv House Judiciary Committee Date 1-A8/82

FISCAL DETAIL

Agency Affected Alaska Court System

Program Category Affected ; .

BRU, Program, or Subprogram(s) Affected

(Note: Hmore than one budget component isaffected, separate line-item amounts and funding for each
component in the analysis section.)

EXPENDITURES  (Thousands of Dollars)

FYy 81 EY 82 FY83 EYS84 FY.ss .rv 36

PERSONAL SERVICES
TRAVEL

CONTRACTUAL
COMMODITIES

J .ifSoml
LAND & STRUCTURES
Q.A1VSJ TO .

TOTAL 0-  -0- -0- -0- -0-

FUNDING  (Thousands of Dollars)

GENFRAL FUND
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

ANALYSIS (See Fiscal Note Preparation Instructions, Section IlI)

HB 473 changes the classification of and punishment for certain crimes
against the person. This substantive change in criminal classification
should have no fiscal impact on the Alaska Court System.

IV. DATE 1/12/82 PREPARED BY Richard P. Barrier
AGENCY Alaska Court System

Original: Legislative Finance PHONE 264-0545

cc: Budget and Management

Prime Sponsoi (First Legislator Named)



Digest of Opinion: sears, Roebuck & (To. sold Lloyd
Pullman, Jf,, a rifleand ammunition, butdid s)in violation oT
Del. Coe/Ann. tit. 24. 8904 (Michie 1975). At the Lime of this
sale. 8944 required two "freeholders resident in the county,
wherein) the sale ismade™ to identify any purch mer of a deadly/
weapo/ Ful”can. however, did not produce two Delaware)
freeholders forthe purpose of positively iden ifying him. He
mere 7 showedu Delaware driver"s license with his picture on if
and “mpleted \ Federal Firearm Transactor Record, Forn
4472

chough the DU aware statute does not dcrfie "freeholder,
Iterm is eenerWly understood to mean an owner of rell
jerty. Gebelein ANashold, Del. Ch.. 406f\2d 279 (1979)1)
rring the coursX of a robbery, Fullmun shot plaintiff
rerton in the head\scvercly wounding him. Hctherton su

> alleging that the Corporation was negligent in selling tjc
"ons to Fullman wir~out requiring that/he be iucntified uv
freeholders.

ars challenges the constitutionality of/j904, but Hethert

is Sears has no standing to do so.

C aoting from Baker v. ffarr, 369 U sf 186, 204 (1962), t
Sup erne Court observed that the ““ gistjffthe question of sta
dint iswhether the party seiking reliefnas &lleged such a pe
son !stake in e outcome oV the controvert *as to assure th
con rretc advsrseness which sharpens t/e presentation of issu
upo a which the court so largely micpen/s for illumination of di

constitutional questions. v. Cohen, 392 U.S. 8f
at  -100 (1968).

NVxf] There is little questicin\tca "Sears risks suffering injufy
in ct to an interest arguably in the zone of interest to pe
r-Fulated by §904. As the disti ~ court *rotc: "The statutory
rei  rcment which Sears ischal, = ging here created for Searj a
lev miduly to require anyone pun asing a firearm from Searsho
pr, duce two freeholders who/ uld identify the purchaser,
Se " failure to perform this is presently exposing it id a
ve large potential liability atM ¢ uld lead to criminal prosedu-
lich Thus, the statute is cat sing Sears injury in fact ard
Se irs had a weighty person interest indemonstrating thatjhe
la* was unconstitutional " istrict\Court Opinion at A-3. ijhe
ex i encc of potential civil ; d criminal liability when combined
W  the statute3 clear tention ip regulate the vendors! of
e vy weapons assures  that Scare had presented the “tlin-
ot ke advcrscness” envis  :d by Flail and Baker, [End ™.l

c now pass to the Zonstitutionallquestion.

Text] The essence /T Sears®™ argument is that the §904 Irc-
qu ment of two fre<yiolder witnessed to the sale of a deifily
we ipon bears no ratic al basis to Dela are s legitimate intejest
in fiaving puichascr/positivcly identi  d and in deterring ex-
fl ns, such as Ful/nan, who arc not permitted to purchase
frarms in Delaware, from buying gu s. Hctherton counlers
th: t since Delaware can totally ban th sale of firearms, ijon-
frc holders arc not being deprived of a kht, Further, he don-
ter ds the two fre/nolder requirement isr i>nal in that itrelults
in more burdensome procedure for the irehase of weapons,

letherton"s rgument that Delaware hli=ereated no riglt to
pui chase fircal is misconceived. Whill itmay be truclthat

De aware c ban the sale of all deudlyl veapons, itdocJ not
foliaw that : State, having abrogated ts power to effect a
tot  ban, < arbitrarily establish catcgi ries of pcrsonslwho
can or can  buy the weapons. Clearly, Delaware coulcj not

lim the safe of firearms tomen only or (& lembcrs of celtain
reli  ous g/iuns. The question then iswh  er itis rational for
Del warc/o limit sales to persons who tow two Dela arc

free and can produce them as witn< sscs. We think hat
this n must be answered in the negative

oreme Court has consistently looked askam at
class fic/nons based on the ownership of and. | Jd Text

g,, Turner v. Fouche, 396 U.S. 3 6 (19Ff9), where he

sing a rational relationship test, in alidaied a Geoi 1ia

limiting school board membership o0 freeholders, he

jund it difficult to envision leg im te reasons for s-

ping be .ween piopcitv owners and n n-property owni ,Is
“school board® membership,

cleat to this court that Delaware®s freeholder

-liri"mmt jsas anachronistic as the one N

Fouche. As the lower courtli3%T~ial”manJ very rcsponsibl

72981
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Delaware do not own propSrty. Hunting has become i
more popular and even neccssa/y?s the cost of real/
own prohibitive, particularly inlurbar. areas, for the)
e earner. For Delaware to assu/ne that only citizenl
alth and/or interest in owning real property ajfe
articipating in the regulatory/functions of §9CM /s

tioml. A leaseholder is fully qualified to provi/le

ntification and iscapable a possessing the same

the community" as a freeholder. We therefore

n's contention that me “fight" of n w-

.ene as witnesses to thl character of firea ms

unconstitutionally inl/nged upon by §904. A%e

ationality present il the fact that Delav arc

resicfonls who knaw only leaseholder/would be barred by 904
from lawfully pufchasing weapons.;

Similady, the strgumcnt that tnc freeholder requirement
mak:s thebuying of deadly weaoons more burdensome 1iocs

neet the test oivrationality. Tnc state may have an inh rest
in kstriding the safe of fireamyf; however, itcannot do s>by
crea ing irrational und unco/stitutional classifications. As
note | earlier, there no ra/onal basis to conclude thit a
freeHolder would takevhe responsibility of identifying wea ions
pure lasers more seriously/than a leaseholder. If Delaware
desir :d to burden the safe 0 firearms by restricting them to per-
sons who are non-felon  r otherwise stable members of
com iluni?/, itshould ha, done so by a more narrowly tail
statu e. [End Text]

W :-agree with the dostri  (judge®s observation that there :sno
reasdn to believe  “on-freVholders will be less willing han
freeh alders to atter tto prdtect their communities by hel aing
to pr ivent those w( ishould n\t possess firearms fiom pure las-
ing tiem. =

>u] As a dytrrcnt to our nation"s escalating violence,
ta#t a legsslgyure may prohibi\the sale of handguns tj
divii uals ""ho / avc records such a\Fullman and certainly
can mposc s/bstantial civil liability on gun sellers like 11
who breach me statutory obligationsV * * To limit the op
of nrospeetwe purchasers for guns to\ requirement that
people who own real estate can identify the purchasers
moje con./itutionally permissible than acquirement that
Catpiolic.y or Blacks or Indians can identify purchase!
dauni Thus, though Scars may have avb(ded legal lial ijlity
:bee/iuse of a technical deficiency in the stVjute. the hi
fa lissues raised by this case arc deeply troubling an
;¥ gun control is one certainly appropriate for fu
live inuiry and correction. [ENd Text] —Higginbotha
uage Weis dissents, urguing that Sears lacks stagdirif
1/enge §904.

iTerton v. Scars, Roebuck & Co.; CA3. 6/25/81)

.. MASS. LAW REQUIRING PARTS OF SEX
OFFENSE TRIALS TO BE CLOSED IS VALID T
Law ses \did date raests n 16
g vidns, aoouragny
tsis\flfg).m »278.06

A mgjority of the Massachusetts®Supreme Judicial
Court finds nothing in Richmond Newspapers. Inc. w
Virginia. 448 U.S. 555, 27 CrL 3261 (1980), 1o under-
mine a state statute thet, as construed in an earlier opi-
nion, regjires the closing of certain phases of sex offerse
triaks inolving youthiful victins. The law s therefore up-
held as a pemissible effort by the state to protect such
victims and encourage them to testify.

In itsprevious opinion, 401 NE2d 360 (1980), the court
interpreted the statute to regjire closure only during the
testimony of minor complainants, and to grant trial
oaurts discretion 1o consider reguests for exclusion of the
public during additional segments of the trial as well. On
this remand, ordered by the Supreme Court near the
beginning of he 198081 Term, 23 CrL 4033 (1990), tte
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- majority poses three questios, focusing on the tradition
of open proceedings, the effect of closure on the flow of
information, and the state interests the statute s sup-

posed 1o sene.
The closure authorized by this statute does not axflict

with tradition to the same extent as that authorized by the
statute involved In Richmond Newspapers, the majority
Airst concludes. The courts have long taken special stes,
including closurag-L.o compensate for the difficuliyjnany
sex of Tanse victims, eqpecially .minors, have intestifyirg.
Secondly, the Flow of information about sex offense trials
in gereral will not be completely aut off, the majority
rotes, since the statute does not apply to cases inwhich
the complaint isan adult. Finally, the mgjority says the
interests advanced by the state are properly adressed by
the legislature through a statute of general gplication
rather then, as the newspaper argues, by the courts on a
case-by-case besis.

Justice Wi lkins concurs for the most part but firds the
mandatory aspect of the statute dojectionsble. (Globe
Newspaper Co. V. Superior Court, 6/30/81)

Digest of Opinion: The stalul£®.G.L.c.-;278,-§16A, reads in
relevant part as follows- ~At the trial of a complaint or indict-
ment for rapc7nicest, Tarnal abuse brother crime involving sex,
where a minor under eighteen vcars of age is the person upon,
with or against wnom®fhc crime is alleged to have been com-
mitted, * =* the presiding justice shal® exclude the general
public from the court room, admitting only such persons
as may have a direct interest in the case.”” In our prior
opinion, we interpreted the statute to require closure only
during the testimony of complainants who are minors
and to grant trial courts discretion to consider requests
to exclude the public from additional segments of the trial.
The Supreme Court vacated our decision and remanded the
case for reconsideration in lignt of Richmond Newspapers.

The Globe does not deny that there are instances where a
minor victim may be psychologically unable to testify if con-
fronted with a large group of spectators, or ifthe minor isaware
that the testimony will become a matter of wide public
knowledge. But the Globe says such a determination can be
cons Tulional only if made in a case-by-ca, fmanner after a
hearing. Additionally, the paper asserts that the standards set
forth in the first opinion do not give adequate weight to the in-
terests of the press and the public.

ITcx]) To test the mandatory closing requirement of G. L. c.
278, 816A, against the standard of Richmond Newspapers re-
quires a threefold inquiry: (1) Docs the closing of the testimony
of the minor victom of a sexual assault violate the same tradition
of open proceedings us the closing of an entire murder trial; (2)
to what extent does the restriction impede the flow of informa-
tion necessary to the functioning of democratic institutions; (3)
arc there substantial Slate interests underlying the statute, and
if there arc, can they be furthered by more tightly drawn
regulations that will intrude to a lesser degree on the con-
§I_tiwtional ly protected interests of the press and public? [End

ext

Th]e tradition of open trials has long been a part of the com-
mon law of this commonwealth, but there isat least one notable
exception. In cases involving sexual assaults, portions of trials
have been closed to some segments of the public, even w hen the
victim was an adult. Sec e.g., Latimorc v. Sielaff, 561 F2d 691,
21 CrL 2530 (CA7 1977). Ikt isno longer possible to justify such
closings as attempts to protect the public from offensive infor-
mation. But more typically the motivation has been to over-
come the difficulty the victim may have in publicly testifying
about the details or such crimes. Historically there has been a
recognition that significant interests are at stake in a trial in-
volving a sexual assault, interests that may outweigh thc
public®s right to unfettered access to the trial. A majority of the
courts have upheld decisions to close part of trials when a
minor victim of a sexual assault is testifying.

29 CrL 2360
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Gnder " thtr?istalufeir gilestlon,nvcourtroorri L testirh&ny®-of-
minors who arcriie-vjctims ofsexual-assaulu cannot be the sub-
ject of thontempoi aneous reporting by members of the pressl.

But closurertsmot automatic when the victim is an adult; so the

public will be able generally to observe the judicial system deal-
ing with sexual assault charges.

The question we must resolve iswhether the genuine state in-
terests furthered by the statute justify this impact on First
A.mendrnent interests. Globe 1 identified the state interests as:
(@) to encouraee mfnor victims ;to comeforward :to institute
pgmplaints ana give testimony: (b) mrproiecttnrinorscrims
chological damage; (¢) to enhance the likelihood, of-credible
testimony fromrsuch minors, Free: cT confusion*- .frighu-on*
embellishment; (d) totpromote.?the sound and orderly ad-
E_i_nistration ofjustice; arid (e)toprcscrve evidence and obtain

Tt -

We do not agree with the newspaper that a balancing or state
interests against First Amendment rights is permissible only if
undertaken on a case-by-case basis, and we perceive no such
holding_in Richmond Newspapers.

[ EXt] We believe that the Legislature, a coordinate branch
of government, has powcAo act. We note additionally that, by
their very nature, these substantial State interests would be
defeated if a case-by-case determination were used. Ascer-
taining the susceptibility of an individual victim might reouire
expert testimony and would be a cumbersome process at best.
Only the most exceptional minor would be sanguine about the
possibility that the details of an attack may become public. An
examiner would have to distinguished between natural hesitancy
and cases of particular wlnerability. To the extent that such a
hearing 1is effective, requiring various psychological ex-
aminations insome depth, the victim will be forced to relive the
experience. So, loo, the families ofyouthful victims will be un-
certain whether the reporting of a sexual assault will expose a
child to additional trauma caused by the preliminary hearing ?.s
well as to public testimony at the trial. Implicit also in the
Globe Sargument that a Stale Legislature iswithout power to
act to protect substantial Slate interests in the coniext of such
trials. We do not believe Richmond Newspapers goes that far
* ==and we are not disposed to reach such a conclusion. [End

Text)

Nor do we agree that the statute is "undcrinclusive" because
of its failure to prevent revelation of the victim3 name. The
staiutc isaimed at balancing the defendant®s Sixth Amendmeni
rights and the public 3 right to know against the minor victim3
right to minimal harm in the process of testifying and the com-
monweal th 3 interests. In this light, the statute cannot be said to
be fatally undcrinclusive.

"An additional factor that"suppoTtsThc challenged closing is
the specific state interest in protecting minors. This interest per-
miis the state to protect juvenile offenders by closed hearings; it
would he anomalous if the legislature were held to lack the
power lo protect juvenile victims of crime.

= [Text] The statute, as it .ffects the testimony of minor vic-
tims, is fairly characterized as an attempt to reduce possible
harm to a vulnerable group of individuals. Both precedent and
;empirical research support the Commonwealth®s position that
this concern®is genuine and well-founded. <== Logic and
history indica T that the method chosen by the State will further
this goal, while making increased reporting of sexual assaults
more likely.

Balanced against this must be the impact that the closing of
this testimony has on the public"s knowledge about these trials.
Although there issome temporary diminution of information,
we cannot say that Richmond Newspapers requires the in-
validation of the requirement, given the statute ¥ narrow scope
in an_area of traditional sensitivity to the needs of victims. [En
Text] — Liacos, J.

concurrence: 1agree with most of what the court has said.
But lam not certain that the mandatory closing of a trial of u
case involving a minor victim of a sex crime during his or her
testimony is constitutionally permissible without specific fin-
dings by the judge that llic closing isjustified by overriding or
countervailing interests of the commonwealth. I would not
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foreclose the judge from concluding, on proper findings, that
the trial should be entirely fublic —Wilkins, J.

(Clobe Newspaper Co. v. Superior Court; Mass supJudCt,
6/30/81

BOSTON'S\LICENSING SCHEME FOB
"ADULT THEATERS" INVALIT) IN PART
Ore artan Yar caeal sfles fran U
arsttvtod \egaes. S5k 5

A Boston ordinance used 1o deny e recs 1o peep-show
operators in the city’s adult enterte nmeru district or
“Combat Zone” B ur'onstitutioal n part, the U.S.
Court of Appeals for ihe First Cirduits says. Further-
more, the licasing denials involved/in the present case
are suspect despite the (licesing authority™s ostensible
reliance on a provision liret the court firnds acoeptable.

The ordinance provices lin part trel_a licase may be de-
nied Ifits issuance would create a nuisance or ““endanger
the public health, safety, or order’/by ““unreasonably in-
creassing’ pedestrian traflec or mise, or by ““incressing
the incidence of disryptivd conduct.” While the ““disrup-
tive conduct” section skirts the /dge of vagueness, these
three sections are acoeptable under First Amendment
standards, at lesst on a fecial aalysis.

However the ordinance plsi/ provides for denial ifa
licesz would “‘otherwise s/onificantly harm [] te
legitinete protectible inter  Sof the affected citizas of
te city.”” This standard B purely sbjective and
open—ended, with the resul that the licasirg authority
hes ubridled disoetion, here First Amendment in-
terests are at stake, such rdinance cannot be upheld.

The licasss here wergyBenljed on the besis of not only
the fourth ariterion but a/<0 tre ““disryptive conduct’” sec-
. However, the cour/perceives a considerable factual
kesis for the gpplicants/claimthat the licasing authority
did not really evaluate the potential for disruption but,
insteed, sinply dmies! te licases in order o pave the
way Tor the gpplicants’® eviction and the evertual
redevelopment of treir lessr"s huilding. The district
court must cvaluati/his claim gn remand, wirth particular
attention ©© the protection of the gplicats™ Airst
Amendment right;/ (Faritasy Bpok Shop, Irc. v. City of
Boston, 6/16/81)

Digest of Opinioh: Boston"s zoning restricts so-called adult
uses 10 a single dowfitown adult entdrtainment district, popular-
Iy known as the “Combat Zone/ Ull “theatrical exhibitions,
public shows, puplic amusements and exhibitions of every
description””are required to obtainl a license before they may
operate for pay. /This licensing requirement has been enacted
pursuant to a 1909 Massachusetts statute. As reenacted, the
statute makes ita crime tooperate i public amusement for pay
without a licensi, and delegates tHe power to grant or deny
licenses to local governments. In material part, the statute
provides that: “(Tjhc mayor or selectmen shall grant such
license or shall d :ny such license upon a finding that issuance of
such license woi Id lead to the creat on of a nuisance or would
endanger the pu ilichealth, safety orlordcr by: (a) unreasonably
increasing pede; trian traffic in the irea n which the premises
are located or (I) increasing the incidence of disruptive conduct
in the area .in which the premises arc located or (C) un-
reasonably inertasing the level of noise in the area in which the

remises are loi ated *?The city ordnance quotes this statute
adds a fourt icriterion, (d), allowing denial of a license that
would "*otherwi;e significantly harmU] the xgitimate protecti-
ble interests of t ic affected citizens ol the city.””The ordinance
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also adds m general condition providing that “fo application
shall be delied ifthe anticipated harm is"not significant or ifthe
likelihood of its occurrence is remote.““

This action was brought by three adult book slores that offer
coin-operatcH motion pictures whose operation is within the
scope of thelordinancc. Their license applications were denied
after hearings at which virtually all testimony ffcused on near-
by residents "objections to the activities in the ffombat Zone as
awhole. Other testimony, offered by organizations interested in
purchasing anti redeveloping the building inAvhich the stores
operated, emphasized the importance of redevelopment to the
community 3 financial well being and asse/ted that the con-
tinuance of thi applicants ~activities wou/l be incompatible
with that redevdJopmenl. Appellee White, the city 3 mayor, has
publicly stated tys intention to eliminate t*t Combat Zone as a
whole.

Prevost, director of the licensing/office, denied the
applications in letters that closely tracked the second and fourth
criteria of the ordmance. She also assert/d that “‘the anticipated
harm is significant and the likelihood/of its occurrence is not
remote.””

On this appeal fibm the denial of t)ie applicants “request for
injunctive or declaratory relief, we firstaddress their claim that
the ordinance is arl invalid prior restraint. While there is a
heavy presumption ngainst the validity of prior restraints on
First' Amendment protected activities, a regulation directed
primarily at conduct or noncomrrmnir iveaspects of protected
expression is permissible, despityan incidental prior burden on
expression, if it is justified by sufficiently strong permissible
government interests.! U.S. v /0 Brien, 391 U.S. 367, 377
(1968). We think this ordinance isnot perse impermissible as a
prior restraint under tne 0 Brien test.

[TEXt] First, a law requiring the licensing of routine commer -
cial operations in an attemocto limit noise, traffic and disrup-
tion is clearly with a state"/ constitutional power. Second and
third, those interests maylw/11 be said to be important, and are in
themselves entirely unreip/ed to the suppression of expression.
Finally, since the intcre.ys thus defined require regulation of
public amusements whon: content is within the First Amend-
ment no less than thcy/rtquire regulation of any other public
amusements, and since/hd market for coin-operated adult films
as a whole is “tssentially unrestrained”, the regulation$ inclu-
sion of the latter IS nol broader than is essential to the
furtherance of those/nterasts. [End Text]

The applicants next claim that this sort of licensing scheme
must provide various safeguards before any decisions denying
the license may pe given effect, including adequate ad-
ministrative procedures, licensor-initiated judicial review, and
prompt appellate review of that decision. While the cases they
rely on did not in/olvc facially content-neutral regulations, they
argue thi.: the safeguards arf necessary because the ordinance
has a content-specific effect, he defendants, on the other hand,
argue that any jwsitive correld lion between the stated criteria of
noise, traffic, aad disruption,] n the one hand, and a particular
kit.d of film content, on the ther, is purely a:cidental.

We think tvit where the ordinance has both micially neutral
criteria a.id effectively non-neutral impacts, the full panoply of
procedural safeguards do not apply unless a rejectea applicant
can demonstrate that, either inlgeneral or in a particular case,
the neutral oriteria asserted serve as a mere pretext for what
were in fact tontent-directed decisions Absent such a showing,
a statute must be accepted as p valid police power/land use
regulation not directly implicating First Amendment values.
Therefore tfuch a statute need not provide for prior licensor-
initiated judicial review. However, the regulation must provide
for adequate administrative procedures, including notice and a
hearing, aAd expeditious decision by the administrator, along
with the availability of prompt judicial review of a denial and
appellate /eview of that decision. We sec no reason to conclude
that the licensing scheme here is fcrocedurally deficient.

In addition, a party asserting that facial neutrality is a mere
ruse for IC facto content discrimination must be given an op-
portunity to prove that claim. Resolution turns on the inauiry
i the ubstantive criteria. In this ipse. we find the first three
criteria cceptable but the fourth impermissibly vanue.
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search for controlled,
ton. 10/23/81)

In §ts original oj/inion, the court he d that .Reor-
ganization Plan No. 2 of 1973, S* Slat 1091.
completely removed the Custom; Service™s author-
ity to invwestigate drug law violation!, placing all
such authority in the hands of the |/~ Enforce-
ment Administration.

The court rejicted then, as it /does now, the
government’s attempt to rely on isolated portions of
the plan and the presidential transmittal memoran-
dum as indicating an intent to rolace “primary”
drug enforcement authority in thFDEA while leav-
ing secondary authgrity in other/agencies. Such an
interpretation, the court says, wauid do violence not
only to the plain laifeuage of wie plan but alsp to
the policy underlying it “Once all intelligence,
inestigative, and IaNI enforc/ment functions had
been transferred fraxi the Secretary of the Trea-
sury to the Attorney General/Treasury had no such
functions to perform. H* * VTjhis court finds itelf
unable to read the [language of the plan] to mean
less than it clearly says

The court also rejectsWo new arguments raised
by the government. First/ the government claims
that complete authority far the search can be found
in the Currency and Forflign Transactions Report-
ing Act, 31 USC 1101/ While it i true that the
afficevit filed by the /agent made a “‘flesting”’
reference to the Act, thjlcourt isunable to conclude
that the warrant was issued\with any consideration
of that statute. The affidavitimadc a bald assertion
that the agent beliew/d that\the individuals under
investigation were violating the Act, but pointed to
no gecific, articulable facts\to establish such a
violation. According, the authority vested in cus-
toms officers by this/statute ha”*no relevance to the
search in this case./

Finally, the auft rejects the Irgument that, the
lack of authority/for the scarcl\ njtwithstanding,
application of the Jexclusionary rule i not appropri-
ate. Aware of a/Zlong lire of cases holding that
technical violations of Fed.R.CrYn.P. 41 do not
warrant iInvocation of the exclusionary rule, the
court observes that the primary luestion in this
case B whethi/r this was a “n\cre” technical
violation.

For the ansvier, the court tums ti 11S. v. Soto-
Soto, 598 F2d/ 545 (CA9 1975), which held that
one federal laA/ enforcement officcrimay not use
the statutory/authority given by Congress to an-
other agency/and that the evidence\so acquired
would be inadnissible. “In reading Soirc-Soio, it B
apparent thm the Ninth Circuit felt mat a very
important policy would be served by the Inplication
of the exclusionary rule to a search conducted by
an officer without statutory authority to\lo <o it
would deter individual officers from ignoring the

iftSTLnals. (@J.S. v. Harring-
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delegations of autl
Congress.” (J2a72119)

ainstakingly created by

Prior Testimony Usable

IrPOTENTTAL'WITNESS' PSYCHOLOGICAL_
PROBLEMS TTADE HER “UNAVAILABLE”

Testifying in court, which can be an unpleasant
or frightening ordea! for many witnesses, can pre-
sent serious risk of psychological harm to some.
Such witnesses can be considered “unavailable,”
Jjust as ifthey could not be located, the D.C. Court
of Appeals holds. If other conditions are met, the
prior testimony of such a witness may be admitted
at trial, thus sparing the witness the need to appear
personally. (Warren v. U.S., 10/9/81)

The defendant in this case was convicted of rape
in 1973, but the conviction was later reversed. One
of the alleged victims was excused from testifying
at the retrial on the besis of psychiatrists’ state-
ments that a court appearance could lead to perma-
nent psychological injury. Instead, the transcript of
her testimony from the first trial was repealed t©
the second jury.

Observing that the issle isone of common law in
this jurisdiction, the court notes that dnlly two cases
have expressly sanctioned findings of unavailability
under ;similar circunstances. People v. Gomez, 103
CalRptr 80 (CalApp 1972); People v. Lombardi,

-332 NYS2d 749 (AppDiv 1972), afTd 303 NE2d

705 (1973). As in the instant case, both Gomez and
Lombardi involved rape victims whose precarious
mental conditions might have been aggravated by
the ordeal of testifying. These cases are instructive,
the court notes, as arc Fcd.R.Ev. 804(a)(4) and the
corresponding Uniform Rule of Evidence, both of
which allow findings of unavailability on the basis
of existing mental illness or infirmity.

Defining “unavailability” to inc.udc mental con-
ditions such as this witness” s a reasonable con-
struction of the common-law rule, the court says.
"We do not intend to sanction a new category of
medical unavailability in all cases where witnesses
arc likely to suffer adverse emotional and psycho-
lagical effects as a result of testfying against their
assailants. But in.the extreme .circumstances pre-
sented here, we agree that the grave riss to the
witness”;*psychological health justify excusing her
Iive in-court testimony.” The court idottifics "ihc
following factors-as relevant: ““ (D the probability;”/
psychological injury as a result of. testifying, (2) the
degree of anticipated injury, (3) the expected dura-
tion of the iInjury, and (4 whether the expected
psychological injury is substantially greater than
the reaction of the average victim of a rape, kidnap-
ping or terrorist act."" (Page 2113)
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sentencing judge.* "limiting the sentences to a maximum of two
years" imprisonment forHamm and a maximum orsix months
for the others. Tne record indicates, however, that in the
prosecutor®s z m | to convict the leaders of the conspiracy, he
mz- have misled at least one defendant into believing that the
judge had alread\agreed to follow- these senterjang recommcn-
dEtious.

When the first Viefendant was brought be/ore the court for
sentencing, the IriaXjudgc stated that he had rot been informed
of the modified pleaagrecmenl and would *ot be bound by it
Tne government theiimoved to dismiss the indictments against
all the defendants unaer Rule 48(a). The aistrict judge denied
the motion, refused tcxlet the defendants withdraw their pleas,
and sentenced them ta terms of imprisonment.

Rule 48(a) stales tha\ a federal prosec/tor “may by leave of
court filea dismissal oi an indictment * J * and the prosecution
shall thereupon tcrmina

[ GXt] Our determination of the meaning of the “1eave of
court” requirement isessential to the nroper disposition of this
appeal. In deciding in what situations /hat leave can be denied,
we must balance the constitutional duty of government
prosecutors, as members ofthe Executive Branch, to “take cart
that the laws [are] failhfulli execute/!””with the constitutional
powers of the federal courts® most particularly the sentencing
power of trial judges.

Wc hold that the “1eave of|pourt 7 requirement of Rule 48(a)
is primarily intended to irotctt the defendant against
prosecutorial harassment. Tht diarict court may not deny a
government motion to dismisaa prosecution, consented to by
the defendant, except in thosV efctraordinai® cases where it
appears the prosecutor is motixatJed by considerations clearly
contrary to the manifest publicliitercsl. [End Text]

See U.S. v. Cowan. In Rinalkj v. U.S., the Supreme Court
held that ifthe prosecutor 3 motipn to dismiss was not “tainted

With impropriety, = ahtiMwastREt™ MotTvEEid ' Hy tonsiderations'

«<«* Elearly contrary to manif/lt: public interest, ™ the trial
court could not properly deny prosecutor®s motion.

[Text] Wc continue to hold fhit even when the defendant
consents to the motion to dismits.uhe trial court, in extremely
limited circumstances in extraondinury cases, may deny themo -
tion when the prosecutor 3 actions clearly indicate a "betrayal
of the public interest.”" U.S. v. towhn, 524 F.2d at 514. As the
Supreme Court indicated in Rinaldi the trial judge must look
to the motivation of the prosecptor at the time of the decisionlo
dismiss. =* * Unless the court finds t\iat the prosecutor isclear-
Iy motivated by considerations other than his assessment of the
public interest ”it must grant/the motion to dismiss.

In this case, wc find no ewidenccllhnt the prosecutor was
motivated by any considerations othlr than his evaluation of
the public interest. The appdllants wire the principal govern-
ment informants and witnesses in the prosecutions of the
leaders of a large drug-smupLling conspiracy. The service they
provided to the Govcrnment/greatly exceeded that expected, or
required, by the initial plcaJbargaininclugrcemcnt. As a result
of their cooperation, the li :s of a lealt two of the appellants
were threatened and the pro ecutor expressed considerable con-
ccrn for the appellants “safe s7in prison.[The prosecutor also in-
dica®ed that the continued ooperation if the appellants would
be ..ceded in the prosccu ion of additional leaders of the
drug-smuggling conspiracy

When itbecame clear to the United States Attorney that he
could not assure the g: icllants (hall they would receive
favorable sentences, he ocncludcd, after >tc-evaluat[ing] the
magnitude of the inform* ion [given bv the appellants] and
following actions by unkni wn persons wliich created concerns
for the safely of the witne ses," that thc|public inlcicst would
best "be served by dismi sing the indirlments against the
appellants. It must he erriphasized that this is not a case iIn
which the prosecutor cnt red into any jagrccment with the
appellants to dismiss the ¢ arges if the judge did not abide by
the sentencing agreement o presented tncljudcc with the allcr-
native of either going alonj with the sentencing agreement or
the prosecutor would dismisitbe charges. Hothing to that effect
has been said or implied, itatead, this isla case in which the
Government, in consideration, of the appellants “extraordinary
past cooperation, and in oNjer to assure their continued

09111341 b; sos so

cooperatidn. to protect their lives and to set a positive example
for others who may decide to cooperate, decipdi) that itwould
best serve lire public interest to dismiss the irtaictments against
the appellant*. Neither this court on appeal nor the trial"court
may properly reassess the prosecutor®s evaluation of the public
interest. As lon\ as it is not apparent dial the prosecutor was
motivated by considerations clearly cjmtrary to the public in-
terest, his motiorwmus®. be granted.

The district court appears to havo™placed the ourden on the
prosecutor to show\*-,ai dismissal IfseU would be in the public
interest. The languack of thiscoup in Cowan and the Supreme
Court in Rinaldi makes it ChaTl that the motion should be
granted unless the trial court mas an affirmative reason to
believe that the dismissal mfetion was motivated by con-
siderations contrarv to tne public interest. As the district judge
acknowledged, the prosecWto/ is the first and presumptively the
best judge of where the puWc interest lies. The trial judge can-
not merely substitute his judgment for that of the prosecutor.

We also disagree ) : district judge 3 notion that the

ublic interest can never|  crved by dismissing an indictment

cause of the defenda; \st cooperation. The decision to
dismiss may be the pyisecutV3 way of letting future con-
spiracy defendants kne mssiblc advantages of coopcra-
lion with the Govemrfient. It n\ay very well be crucial to the
prosecutor 3 credibiluy in futurV cases involving informants
or defendants who/testify in roium for lenient treatment.
Moreover, as we have explainedXabove, the prosecutor was
motivated not only/by a desire to reward past cooperation but
also by the need I assure_ the appellants =future cooperation
and to protect thyir lives. [ENd {')e

Wc need not rc/ich the issue of whether the judge should have
permitted the defendants to withdraw their guilty pleas. —
Ainsworth, J,

Concurrence:l would be intolcrablcy grant the prosecutor
practical powcrAo bargain away the triall :ourt 3 sentencing dis-
cretion in advance, and I recognize tha we come perilously
close to doing/so in the very tiroad disr issal power that we
recognize for t/ie prosecutor. Any calculate "or premcdiated ef-
fort by the n/osecutor to usurp the couh 3 power must be
brought to ncihing. Since J see neither evidence nor finding of
such an effort here, however, I concur. —Vxec, J.

Dissent: T/ic district judge expressly founu that the govern-
ment 3 motiin to dismiss the indictments was "nothing more
than a camouflaged attempt to limit the Sdntencing author-
ity reserve® to the judge. " This finding ia fully supported
by the record. The prosecutor moved to dismiss *because he
disagreed with the sentences that he anticibalcd the judge
would disj ense. In federal courts, the determination of the
length of a defendant 3 sentence isa function resfcrvel to the dis-
trict judge Therefore, a dismissal motion inspired by the dis-
trict judge s refusal to assess the sentence recommended by the
prosecutu n is clearly contrary to manifest public interest and
may be d nicd to protect the sentencing authority reserved to
the judge |

Thejucoc. however, should have allowed Butler, Evans, and
Washingi n to withdraw their guilty pleas. Tliele three relied
on the prt sccutor 3 statement that the judge hurl agreed to the
recommenced sentence. Although the record doef. not so clearly
demonstrate that the two other defendants relidfl on this state-
ment, the (district court should reconsider ti/cir motions to
withdraw, N isunclear whether, in denying the/notions the first
lime, the \idgc considered our liberal interpretation of
F-"cd.R.Crim.V 32(d) in U.S. v. Presley, 4?8/2d 163 (1973). —
Reayley, GarzK"Politz, and Sam D.JOfCJSOﬂ, 4.

@WSs.v.H a mm ; I m nc ) , 10/19/81)

MENTAL STATE MADE WITNESS UNAVAILABLE
C SO HER PRIOR TESTIMONY COULD BE USED

But rope defendant’s second trial war flowed
bv disclosure ofpresenlcnce report. » 120.20
» 301D

;Prior testimony of an alleged rape victim was properly
admitted at the retrial of her assailant, the District of
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Columbia Court of Appeals holds, under the com-
mon-lau rule pertaining t "euravailable” witnesses. The
victimwas rendered ““unavaileble™” for the second trial by
her precarious mental condition, which made it

dangerous for her t testfy.

Only a few cases sanctioning this type of uavailability
have been decided. However, the court considers those
decisios sound and clls the trial court™s action in this
cae “‘a reasoneble construction of the witness un-
aailability rule.” Whi le not just any ““adverse emotional
or psydological effects” will excuse a witness from
testifyirg, the expert testimony here showed that the rids
faced by this Witness were grsvt.

Nonetheless the defendant™s trial was hampered by
other errors that require reersal. Jn partiaular, the court
stress=s a violation of the local counterpart of
Fcd.R.Crim.P. 3, which forbids disclosure of the
presentencc report in advance of the verdict of puil.
Following the defendant’s conviction at his first &, he
adnitted to a probation officer that he had had sexual
relatios with two of the carplainants; these adnissions,
contained iIn the presentence report, were read to the jury
at the second triEl. This amounted to a clear violation of
the rule, the court says, and the ervor was extremely pre-
Judicial. (Warren v. U.S., 10/9/81)

Dlgest of Oplnlon: Upon retrial before a jury after a prior
reversal by this court, Davis v. U.S., 367 A2d 1254 (1976),
defendant Warren was convicted of kidnapping while armed,
rape while armed, and other offenses. Prior to tne second trial,
the motions judge ruled admissible the prior testimony of
Marjlyp Reed, qne ?ﬁhe complajnants, qn the ground that she
e P o gy LT e e TN £
presented by having a secretary from the U.S. Attorney 3 office
play the complainant”s role. The prosecutor read the questions
asked at the first trial and the secretary responded by reading
Reed"s answers.

The prosecutor®s principal argument at trial was the incon-
sistency between Warren 3 denial at the first trial of any
knowledge of the complaining witnesses and his admission, ina
prescntence report, to sexual relations with two of the women,
whom he alleged consented to those relations. In his defense,
Warren argued only the likelihood of misidentification.

Warren argues that Reed was not “Uunavailable”’within the
meaning of the common law of hisjurisdiction pertaining to ad-
mission of prior recorded testimony, See Henson v. U.S., 399
A2d 16, 19 (DC 1979). He argues first that admissibility of her
testimony is governed by D.C. Code §14.303. However, that
provision treats only the admissibility of former testimony of
parlies, not of former non-party witnesses.

He also argues that even under a cotnmon-law test, the in-
troduction of the testimony was improper. While we are not
bound by any statutory limitations, constitutional limitations
have been set in Ohio v, Roberts, 44b U.S. 56, 27 CrL 3234
(1980). The constitutional question appears to be at what point,
ifany, it isno lunger reasonable to require the government to
produce witnesses at the risk of their psychological health. Wc
need not resolv e this question here, but pose it to underscore the
inherent flexibility and ambiguity of the constitutional standard
and to set the outer boundaries of our task of common-law in-
terpretation. . —

Professor*McCormick lists nine recognized categories of
witness unavailability but adds that "JiJn principle probably
anything which constitutes unavailabilty in fact ought to be
considered adequnle.””Evidence, 8253, at 609-12 (1972). To our
knowledge, the type of witness unavailability in issue hcte has
been expressly sanctioned in only two cases, both of which in-
terpreted th: meaning ol medical unavailability under codified
rules of evidence. People v. Gomez, 103 CalRptr 80 (CalApp
19"2); People v. Lombardi, 332 N*VS2d 749 (AppDiv 1972).
aft"d 303 NI£2d 705 (1973). jn both cases the prior testimony of
rare victim®, was admitted.
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The trial judge 3 reference to these interpretations of out-
of-siate statutes was 2 proper means of obtaining guidance in
formulating our- common law. It i Jso useful to note
Fed.R.Ev. 804(a)(4) and the corresponding "Uniform Rule of
Evidence, which provide that a declarant is unavailable ifhe “is
unable to be present or to testify at the hearing because of
death, or then existing physical or mental ilir.essor infimmity.””
The mental infirmiiv pan of this definition was applied in U.S.
v. Benfield, 593 F2d"815.25 CrL2026 (CA8 1979). There a psy-
chiatrist 3 testimony led the lower court to allow the witness to
testify at a videotaped deposition at which defendant 3 counsel
but not defendant would be present. The appellate court did not
object to the finding of unavailability, but reversed on the basis
of reliability® A

[7>rrrjh ruling as hr did/CHTcf Judge Greentnnrticucly ex-
tended the traditional definition of witness unavailability to in-
clude psychological unavailabilhyof the type demonstrated in
the case gfyMarilyn Reed, fcuflo exclude the lesser degree of
psychological infirmity demonstrated by Linda Jenkins. After
evaluating the testimony 6r two psychiatrists, one of whom he
personally appointed to obtain an independent, second opinion,
he excused Reed from testifying because the experts agreed that
sbc “Would undergo far greater mental anguish than normally
accompanies court appearances of the victims of rapes (and
presumably®other such crimes*aslcidnapping, terrorism, and
hijacking) and that her appearance in court... would be likel
to lead to severe psychosis, even possible suicide,”(End Text

The evidence supports this finding. Dr. Yochelson testified
that Reed suffered from a severe mixed psychoneurosis with
particular emphasis on depressive mood, phobic reaction and
anxiety. He found that the depth of he: depression had reached
suicidal levels and that sucidal tendencies were still present. The
trauma of another court appearance, he said, would most likely
shatter her fragile adaptation to society, possibly leading to per-
manent psychological injury The court also appointed an in-
dependent psychiatrist who substantially agreed with Dr.
Yochelson"s assessment of the severity of the injury that would
befall Reed were she forced to relive the events of her rape
through_another court appearance.

[Text] The ruling below was not only supported bp the
evidence, but was also a reasonable construction of the witness
unavailability rule. We do not intend to sanction a new catceory
of medical unavailability in all cases where witnesses are likely
to suffer adverse emotional or psychological effects as a result
of testifying against their assailants. But in the extreme cir-
cumstances presented here, we agree that the grave risks to the
witness "psychological health justify excusing her live in-court
testimony. The expert testimony relating to Reed"s mental
health established that there was both a high likelihood of tem-
porary psychological injury, pcrhups even psychosis, and a
possibility of permanent psychological injury. We also arc per-
suaded of the correctness of the trial court3 ruling because of
the experts “ngrcemcnt on the comparative severity of this vic-
tim3 probable reaction to testifying again. ** * (W]c think
that the following matters urc relevant to the question of psy-
chological unavailability: (1) tne probability of psychological
injury ns a result of testifying. (2) the degree of anticipated in-
jury, (3) the expected duration of the injury, and (4) whether the
expected psychological injury is substantially greater than the
reaction of the average victim of a rape, kidnapping or terrorist
act. Just as in the case of physical infimity, it is difficult to
stale the precise quantum of evidence required to meet the stan-
dard of unavailability. The factors should be weighed in the
context of each other, as well us in the context ol the nature of
the crime und _the pre-existing psychological hislo:y of the
witness.) [End Text)

Warren also complains of the fact that the jury was permitted
to hear statements made by him to n probation officer. The
statements were contained in a presentencc report prepared
after the first trial and essentially read to the jury by the proba-
tion officer.

[Text] Superior Ct. Cr. R. 32(h)(1) states in relevant part,
that a presentencc report “Shall not be submitted to the court or
its contents disclosed to anyone unless the defendant has plead-
ed guilty, or nolo contendere, or has been found guilty,, Our
reversal of appellant3com idiom front the first trial "effcctively
meant that he had not vet been found guilty at the time Officer
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Swepson gave his testimony before the jury at the second trial.
Resort to the presencer.ce report was therefore impermissible
unde- R.ule 32(b)(1), a restriction_which evidently was not con-
sidered by the trial court. [End Text]

In Gregg v. U.S., 394 U._S. 4S9 (1969), which interpreted our
rule™; federal counterpart, the Court said itwas clear that the
presentence report “fiust not, under any circumstances, be
Submitted to the court 3 before the defendant pleads guilty or is
convicted. Submission of the report to the court before that
point constitutes an error of the clearest kind.””

[re.tr] In appellant®s case, “&rror of the clearest kind" hsa
been committed. Statements by appellant in the presentencc
report were not only heard by "tre trial judge, but also by the
jury. The fact that the report was prepared after the jury 3 ver-
dict in the first trial is of no import, since that verdict was
nullified as to appellant. The report contained Irformation
elicited front the appellant concerning the same case for which
he was later separately retried. The very nature of a presentencc
report isdirectly in conflict with the adversary nature of a trial.
Information, quits often prejudicial, K obtained and used in
making discretionary decisions about sentencing. The reports
are informal documents. Information in them can be based c,i
hearsay or pertain to separate matters having no relation to the
crime with which defendant ha ibeen charged. Counsel is not
present during the interview upon which the report is based. It
would be the essence of unfairness to use such information as
evidence gainst the appellant.

The pi ~dsc of the sentencing report is to aid in the senten-
cing process. “The primary objective of the nrescntence report
is to focus light on tne character and personality of the defen-
dant and to discover those factors tha® underlie commission of
the offense and defendant3 conduct in general.” Note,
Presentencc Reports, 58 GEO. LJ. >51, 455-56 (1970), Th*S in-
formation is essential in making a dis- tionary decision of
sentencing. Allowance of this informa®.on as evidence of defen-
dant 3 guilt would have a chilling ..icct on the interview.

The evidentiary error con"mittej with respect to allowance of
Probation Officer Swepson 3 testimony must be characterized
as highly prejudicial since the sole defense at trial was theun-
reliability of the complainant 3 identifications and, implicitly,
the lack of connection between appellant and the crimes. The
probation report testimony directly conflicted with this theory
since it contained admissions by the defendant directly im-
plicating him in two of the offenses. Swcpson s testimony effec-
tively removed the issue of identification from the case and left
appellant with no credible theory of defense, unless jury could
be convinced that appellant’s statements to the probation of-
ficer were fabricated in hopes of a lenient sentence. This latter
theory was unsuccessfully argued to the jury by defense counsel
in closing. [End Text)

[in a section of the opinion not digested herein, the court also
finds error in the admission of prior consistent hearsay
statements. —ed.)

The cumulative impact of the error; noted in this case sub-
stantially influenced tne jury 3 verdict. Accordingly, a new trial
is necessary . —Kelly, J.

(Warren *. U.S.; DC Ct.App, 10/9/81)

ERRORS IN\HOOSINGT GEORGIA FEDERAL
GRAND JCJRIFS HELD INSUBSTANTIAL
Statutory violatibg <uncovered by defendants
are not serious enotfc/i to require dismissal
»50.10

Over a period of ssg&ral yaaYg, selection of federal
grand juries in the Nort/tcm Distric\of Georgia failed to
comply with the Jury Selection and Sarice Act, 28 USC
1861 ct 913, the fort/or U.S. Court oPsAppcals for tre
Fifth Cirauit ssys. However, the court gogl on to hold
that none of the violations was *'substantial\and that a
district court therefore erred in dismissing a nbmbcr of
indictments earlier/his year. See U.S. v. Northside Real-
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ty As"ciates, Irnc., 510 FSupp 66S [reported sub nom.
U.S. v.Ulexander, 29 CrL 2XY]. The district courts key
error wi> to corffuse the ““random selecjrai’ required by
the ActVith "Statistical randomess.”

Ratheruhan select the ““starting number** from a drum
filld with yards, as she was required ©/do by the districts
Local Planyfor implementing tre Act,/he jury clerk chose
numbers from her head or by flipirng pages of a book.
These methods produced starting numbers that were not
“random” in a statistical serse.

But tre legislative history of thl Act eplicitly states
that a jury selection system s sufficientdy “random” ifit
preverits impemissible discrimination against in-
dividials or irouyss, the court npints aui. No scli dis-
crimination his been shown hert, and there isalmost no
possibility of Asing the clerk’s system for discriminatory
purposes. WirtlV similar reasoning, the court declares that
the clerks failkre to post public notices conceming the
selection of th« starting numpers was not a susstantial
violation of theyAct.

Because of nmysinterpretaufons of the Local Plan, the
clerk and her assistats erroneously excused, exempted,
or disgualified abcul 500 persos, out of the some 30,000
qalified jurors. Trasnumber was insighificatt ina quan-
ttatihe s, the qourl says; moreover, the errors did not
inbroduce  forbidden sbjectivity into the selection
process. For the same reesons, the court finds no sub-
stantial violation ofwhe Act in the erroneous granting of
some 200 permanent c/usals from jury service (U.S. V.
Bearden, 10/19/Si)]

Digest o] Opinion: 11/e government appeals from the dis-
missal of five of the indictments: those charging antitrust
violations Ov the "real estate” und "garbage case" defendants,
and three charging indi/ydual defendants with various federal
crimes.

The Act seeks to ensirrt that potential grand and petitjurors
arc selected at rendora fll>m a representative cross section of
the community and mat Wl qualified citizens have the oppor-
tunity to be considc/ed 1ior service. It prescribes a general
procedural scheme bt/t provides that the details arc to be work-
ed out in the Local /Plan kdoptcd by each district. The Plan
adopted by the Northern District of Georgia uses voter registra-
tion lists to create it mastir wheel computer tape. Qualified
wheels arc created/for eaixi of the district’s four divisions,
questionnaires for/litis purtposc arc mailed out and, when
returned, are scrcdtcd by tree clerk™s office.

To select a pun/l, an "inc ernent"” or "quotient” number is
calculated by divdling the n imber of qualified jurors by the
number needed. Tite clerk the tselects a "'starting number"; the
first juror selected is the one v hose place on the qualified wheel
corresponds to the starting nzmber. Thereafter the computer
selects each qualified juror wi ose position falls one increment
number farther down the list. 1 hose selected have an opportuni-
ty to seek cxcu/al on the bns s of harship or inconvenience.

The Act"s timeliness requirement, §1867(a), requires that a
motion to dismiss, plus a swern affidavit, be filed before voir
dire begins, or within seven da zs after the defendant discovered
or could hay* discovered, b; the exercise of diligence, the
grounds for tne motion, whicl ever isearlier. This requirement
is to be stric/ly construed. The real estate defendants *challenges
to the select/on of the starting number and (he failure to post
notices do not appear to have been timely filed. A timely mo -
tion they filed did assert that tl ere were not enough cards in the
drum; but /his is not sufficient to cause the violations they un-
covered la/er to relate back to the original motion. Nor does it
appear th/i they cxtrciscd dili(cnce in investigating and inquir-
ing abou/ the selection of star ing numbers and the posting of
notices, /iowcver, itmay be that they were misled or that infor-
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Patricia E. Aune
P.0. Box 2962 « Palmer, Ak. 99645

December 1, 1981

Representative Ramona L. Barnes
Box 3382 Downtown Station
Anchorage, Alaska 93510

Dear Representative Barnes,

I was pleased to read the newspaper report concerning proposed
changes in Alaska®s laws on sexual abuse and family violence 1in
the Anchorage Times, October 1981.

I am a strong supporter of court protection for victims of
abuse, particularly minors. Abuse 1is extremely traumatic to the

persons involved; the victim, family members, and the accused.

Victims of abuse are apt to suffer permanent emotional and

mental damage. The open courtroom can add to the trauma. It is
ironic that the juvenile offender is protected more than a juvenile
victim. The victim does not need any more punishment.

As these laws are changed, please provide legal protection
for the juvenile victim of abuse.

Sincerely,

Patricia E. Aune



TO: . The House Judiciary Committee P

FROM: Suzanne Lombardi
Client Service Coordinator
Valley™Womens Resource Center

RE: Testimony for House Brils on Sexual Assault and Violent (Time
il

The Valley Womens Resource Center has been serving victims of sexual assault
and domestice violence in the Matanuska-Susitna Borough for the last year.

I would like to thank the Judiciary Committee for this opportunity to
express our opinions on the fo.llwing bills:

HB 473 Regarding Sexual Assault

Wc are grateful to see that the Task Force has recognized the serious
effects of these crimes and are pleased to see this legislation that will
enforce stiffer penalties.

We would like to suggest that along with longer sentences that there be
mandated treatment programs as well as funds appropriated for treatment not
only within the prison system, but for ouside as well.

We have found that assailants convicted of sexual assault are usually sentencer
to time without parole, and therefore, upon release there is nor. treatment _
and no hold upon them. As atesult the recidivism rate for this
particular crime 1is extremely high.

HB 572 Domestice Violence/Emergency Injunctive Relief or TRQ

We are pleased to see that the breakdown has been recognized between victims
being informed of the TRO and the actual carrying through of this process.

At this time we are not sure that more legislation, or more paperwork

will solve this gap. The problem in cur area seems to be with the original
bill. .To our knowledge, some women have not been informed of either the
Resource Center or the option of filing a TRO.

It is our opinion that more would be accomplished if the original HB 287
was more effectively enforced.

If the victims were made aware of the existence of the Center, and if possible,
a call made at the scene of the incident to our advocates, the trained staff
would be able t follow through with the action and accompany the person
throughout the legal system. This would cut down on police time as well as
put the victim in direct contact with the Resource Center for further support
systems.

We would emphasize that our situation in the Valley may differ substantially
from more inaccessable areas.

c«<*#JrrNUE-P



t Vz,

Oct. 26 /1981

My name 1is Celia Warrior,

And I"m addressing the The House Judiciary Committee
on House Bill "73» because | believe it being passed, will
go a long way towards reducing the incresing crimes of SEXUAL
CRIMES that are on the fronstant rise in our State of Alaska.
Also because of reading the police blotter as of early last
spring of 81" 1 was becoming aware that these Sex offenders

were not being punish, because a day or two later they were
right back on the street committing the same offences, usudljy
within a week or two. Looking into this more 1 found out the
reason for all of them being let loose again so soon after they
were apprehended that isiThe fault came to rest onscafccount###
of the sentencing of these offenders being so lenient.
Research reveals the problems axp exactly these!

- I. The bails were way too low! They were required
to make only I% of the bail. | see they have toughened up on
bails, because of the newly started Crime Commission back in

or arround July somewhere, and thats very good!
2. The Process that the offenders go through after
their arrest is such that thereis not information onLack of in— '\
formation on the offenders past records( possibly he,lIs a repeatlejpjy
on the Judges desk! by sentencing time!# good solution to that
would be to appoint some people to the ta3k of acting as a go
between the Police and the Prosecuting Attorneys, This go-between
would gather allthe facts about the case, and about the offender,
his conviations pa3t records,ect,
3. Pleabargaining®." They say It doesn"t go on,but it
does! Thats getting lighter sentences because of lack of Evidence.
Get the evidence!

J+- Get a jail built, and the aooner the better! they
approved of getting one built in a election a couple yrs. and
all that needs to be done is to get the bonds sold. A good place

place would be Fire Island! Its a military installation , not
doing thing! and they couldn®t get offof there to easily! Not a
recreation like Eagle River!

The problem is that there w.is 326 cases oth ertypos of sex
crimes, reported other t h actual rapes . These thirel titfeones
that 1 @ addressing t6 you now , thinclude Childl enticement, Flashers,
and actual assults of the innocents, .Children on the most part are not
very observant of the persons that do this type of offenceB or theiincidents
that surrounded or what led up.to the violation against their own , an d
after that itB very hard to relate” what happened- to ,them to a third person.
Simply because it was a tramatic oitution for them at the time, and it does
stay with them throughout their lives! And a lot of-the time its ended up
destroying their lives if they don* t have support from their loved ones.
Sadist of all is that this happens to the victims , and they are in returned
to -aeshamed to report it to anyone , and they carry itinside where it does
irreparable damage to their wellbeingj

These are some of these reported offences published in the Police
Ri Ottp"-L —

of the Anchorage Times , and these occurred since Jan* 1981
Read a few of them, Also read the petition and the events

surrounding it. the response from people who signed , and what they felt
could resolved the problem!

Albo say what this bill could do to prevent these crimes against

people , and the one thing that could be ammended on House bill V73*

Page 3 * section 6!

Thank You for listening
to me - n



pilﬂ Im* school
AMCKOPADE SCHGOL DISTPICT

September 10, 1981

Dear Parents,

The police informed me of the following at 1:5S p.m. today:

1. Thvire a rane and assult of an elementary
aoe child in the Creekside area yesterday.

2. The suspect was described as follows:

a. Male
b. 20 - 30 years old
c. Shoulder lennth dirty lipht
brown hair
d. bearing jeans, T-shirt and tennis shoes

3. The vehicle was described as follows:
a. "MK pickup
b. Dark red to"maroon (solid color)
c. Decal painting of a sun burst

cn the front hood
d. An antenae on top of the cab
Please report any sighting of this person and/or vehicle to the
school and/or the police. The police have requested that the

license number be recorded and reported if the vehicle is sighted.

Thank you.

Principal, Ptarminan

MOTE: The teachers have read and explained this flyer to your studenEs.
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