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WIRZ v.
C ite  a s , A la s k a .

A ppellants contend that a com m on sense 
construction  o f  A S  28.35.031 and A S  28.35.- 
032(a) requires the arrestee to be advised—  
before  being asked to take the breathalyzer 
test— that he can refuse the test but that 
refusal will result in suspension, denial or 
revocation  o f  his driver’s T - ,«i sup­
port o f  this argum ent, appellants rely solely 
on State v. Krieg, 7 W ash.App. 20, 497 P.2d 
621 (1972). U nlike A laska's statutory p ro­
visions, the W ashington statute involved in 
Krieg explicitly  required the arresting o f f i ­
cer to  in form  an arrestee o f  his right to 
refuse to take the breathalyzer test.6 A las­
ka's statutes do not contain such a provi­
sion. Thus, appellants, in essence, ask this 
court to read into the applicable Alaska 
statutes a requirem ent similar to that con ­
tained in the W ashington statute.

The state contends that no “ right”  exists 
to refuse a breathalyzer test, /. e., that a 
law fu lly  arrested driver has im pliedly con ­
sented to such a test by operating his m otor 
vehicle in this state. Conceding that an 
arrestee can w ithdraw  his consent to take 
the breathalyzer test, the state contends

v io la tion  o f [A S  28 .3 5 .030 ], the Departm ent o f 
Public S a fe ty  sha ll notify  the person that Ids 
license o r  nonresident p riv ilege to d rive a m o ­
to r vehic le in the state is revoked  o r suspended, 
o r  that no o rig in a l license o r perm it w ill be 
issued fo r  th ree months. In the same notice 
the departm ent sha ll in fo rm  the person that he 
m ay initiate a proceeding in the district court 
to rescind the departm ent's action. The court 
proceeding sha ll be w ithout ju ry  and shall be 
lim ited to the issues o f whether

(1 ) the a rre sting  o ffic e r had reasonab le 
g rounds to believe the a rrested person had 
been operating  a m otor vehicle in the state

• while under the influence o f  intoxicating li ­
quor;

(2 )  the a rrested  person refused to submit 
to the b reath  test upon request o f the o ffice r 
a fte r being advised that his re fu sa l would 
re su lt In the suspension , revoca tion , o r denial 
o f  his license: and

(3 )  the accused defendant was in form ed 
fa ir ly  o f  the natu re o f the tests, the accuracy 
o f  the m ethods, machines, equipment in- 
vo lved , this s x p sm ts  o f tht? person uiimsnis 
ten r.g  the tests, o r  ope ra to r o f the machines, 
anu the accused given such other reasonable 
in fo rm ation  as m ay lie requested by him.

(d ) I f  the person who refuses to submit to 
the chem ical test au thorized  by (AS 28 .35 .031 ), 
wtthin tw o yea rs previous to his arrest, has 
been convicted in this o r any other state o f
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that the arrestee "d oes not have a ‘ rieht’ in 
the constitutional sense”  to refuse to take 
the test.7 In the state's analysis, the "on ly  
applicable" statute is A S  28.35.032(a) be­
cause A S 28.35.031 simply provides for im ­
plied consent. The state reads A S  28.35.032 
as setting forth  the required procedures 
which must be follow ed before  a license can 
be suspended, revoked, or denied adminis­
tratively.

The crux o f  the state's argum ent is that 
A S  2S.35.032 does not require the trooper to 
in form  the arrestee o f  the possibility o f  
w ithdraw ing his consent to take the breath­
alyzer test. In this regard, the state con­
tends:

There is no requirem ent that the trooper 
read the im plied consent w arning to the 
suspect unless and until the suspect 
refuses to take the breathalyzer. A t that 
point the trooper does not have to read 
the im plied consent w arning, but if he 
docs not, the adm inistrative suspension 
will not take e ffe ct .8 (emphasis in origi­
nal).

operating a m oto r vehic le while intoxicated, the 
period o f  suspension fo r  his license, nonresi­
dent priv ilege to drive, o r  denia l o f  original 
license sha ll be one year.

6 . The statu te invo lved in State v. Krief;. 7 
W ash .App. 20, 497  P.2d 621 (1 9 7 2 ), was RCW  
4 6 .2 0 .3 0 8 (1 ) which provided, in part:

Such o ffic e r sha ll in form  the person o f his 
right to re fuse the test, and o f  his right to 
have add itiona l tests adm inistered by any 
qualified person o f  his choosing as provided 
in R C W  46 .61 .506 .

7. The state notes that the a rresting  o fficer in 
both  cases advised appe llants o f  their rights 
under Miranda v. Arizona, 384  l l .S , 436, 86 
S .C l. 1602. 16 L .Ed.2d 694 (1966 ).

8 . The p rincipa l au tho rity  cited by the state in 
support o f its position is Eilliott v. Porius, 557 
P.2d 759 (U tah  1976). In that case, appellant 
had been advised that i f  he refused to submit to 
a p rop e rly  requested chem ical test, the Utah 
D epartm en t o f Pub lic Sa fe ty  w ou ld  revoke his 
license fo r  one year. Appellant argued that the 
U tah statu te provided a specified time se ­
quence to which the o ffice r m ust adhere, i. e.. 
that the o ff ic e r must first request tne arrestee 
to  subm it to  the test de-.gnatcd and fo llow ing a 
re fu sa l, the o ffic e r must advise the person o f 
his rights. The U tah Supreme C ou rt rejected 
th is contention and explained, in part:
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W e think the slate 's argum ent is per­
suasive 5 and in accord with the legislature's 
intent in enacting A S  28.35.031 and A S  
28.35.032(a). A lthough  resolution o f  the 
question presented by this appeal is not free  
from  doubt, w e are not persuaded to  im ply 
a requirem ent th at an arrestee be advised 
that he has the right to refuse to Lake a 

breathalyzer test. N either A S  28.35.031 nor 
A S  28.35.032(a) explicitly  grants or recog ­
nizes a righ t on the part o f  an arrestee to 
refuse take a breathalyzer test. N or do 
these statutes im pose a duty upon the ar­
resting o ffic e r  to  advise the driver that he 
has the righ t to  refuse to take the test. 
A lthough  several states have chosen to pro­
vide that the arrestee has such a r ig h t10 
and, further, that the arresting o ffic e r  must 
in form  him o f  his right to refuse to  take the 
test, A laska ’s legislature has not adopted 
such provisos.

Given the absence o f  a specific  require­
m ent that arrestees be advised o f  a right to 
refuse to undergo the chem ical test, w e 
conclude that it would be inappropriate for  
this court to  en gra ft such a requirem ent 
onto A S  28.35.031. As w e analyze the leg is­
lature’s intent in enacting A S  28.35.031 and 
A S  28.35.032, the sections provide that the 
operator o f  a m otor vehicle in Alaska has 
consented to chem ical tests o f  his blood ’s 
alcohol content and that a fter  the arrested 
operator refuses to take the chem ical test, 
he must be advised o f  the consequences 
flow in g  from  his contem plated refusal. 
The a r r e s t 'u must be perm itted to rcconsid-

To com p ly  w ith the m andate o i the statute, 
the re fu sa l and the advice, as to  the resulting 
consequences, must be w ithin the same time 
fram e, but not necessarily w ith in a precise 
sequence— they a re integra l to each other, 
and must be so adm inistered.

Id. at 762.
9. Q uestions re la ting to the adm in istrative con ­

sequences o f an  arrestee's re fu sa l to lake  a 
b icu llm iyze i test are not be fo re  us on this ap ­
peal. A ccord ing ly , we do not reach such is ­
sues.

10. S .D . C od ified  Law s § 3 2 -2 3 -1 0 ; W ash .R ev .
Code § -<0.20.308(1). A lthough the Oregon
statute , O r.R ev .S ta l. -187.805, is not phrased in 
term s o f a " r ig h t"  to refuse, it has been con ­
strued as granting such a right. See Stale  v. 
Fre\muller, 552 P.2d 867 , 6C8 (O r.A pp .l97G ); 
State v. AmrwM!, !2  O r.A pp . 203 , 50-1 P .2d HOG,

er his refusal in light o f  that in form ation.11 
Thus, we conclude that the superior court 
correctly  a ffirm ed  the district court's denial 
o f  appellants' respective motions to  sup­
press. W e hold that neither A S  28.35.031 
nor A S  28.35.032 requires that the arrested 
operator be advised he has the right to  
refuse to take a cnem icai test fo r  ihe pur­
pose o f  determ ining the alcohol content o f  
his blood.12

A ffirm ed .

o I unrujVBERSrSUM

Lerox JO H N SON , Jr., A ppellant, 

v.

S T A T E ^ of A laska, A ppellee. 

No. 3346.

Suprem e Q m rt o f  Alaska. 

April l \  1978.

D efendant w as conviWed Itefore the 
Superior Court, Fourth iluoicial District, 
Fairbanks, Gerald J. Van/Hoornissen, J., o f  
sale o f  a narcotic drug ,/and  h \  appealed. 
The Suprem e Court, Boochcver, G. J., held 
that: (1) w here State fmled to com ply with

up.C l. rev iew  denied 61973); see also .SVste v. 
S tover, 271 O r. 132 ./531  P.2d 258 , 2 6 4 -6 5  
(1975 ).

I I .  Reso lu tion o f t h /  issues raised on this ap^1 
peal does not requi/e us to determ ine the e ffect 
o f a fa ilu re  to atp'ise the arrestee o f conse­
quences which m/iy result from  his refusa l to 
take the test.

12. The statutes h f ou r sister s la tes relating to 
implied consent' rights thereunder, and notice 
requirements va ry  in significant degrees. W e 
have found the various statu to ry d ifferences o f 
such significance that the p le thora o f case law  
re lating to  implied consent statutes was o f little  
assistance in o u r analysis o f AS 2S.35.031 and 
AS 28 .35 .032 .
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H ow ever, w e think it can beLtitiyisa<d that 
any chvQT thus c o m m iu ^ d a id  not appreci­
ably a ffecb -tn e  ju r y ^ v e r d ic L  Such being 
the case, it w j^ m r m le s s  under the test o f  
Love  v. S t ^ t C h ^ P-2d 622, 631 (A laska
1963),
47(a)

A f f i r m e d .

i i u l  a  ^ i ou  
laska R.Crim .P.

John W . P A L M E R , A ppellant, 

v.

S T A T E  o f  A laska , A ppellee . 

N o. 3651.

Suprem e C ourt o f  Alaska. 

Dec. 23, 1979.

Rabinow itz, C. J., filed concurring opin­
ion.

B oochever, J., filed concurring opinion.

a lcoho l. T h e re fo re , even the testim ony con­
cerning the beer cans was technica lly irre le ­
van t. absent any defense contention that the 
victim  had been d rinking . H owever, to avoid

1. C onstitu tiona l Law  <£=>266.1(1)
Crim inal Law  e=>38S 

D efendant w as not entitled to  be 
w arned that his actions w hile breath test 
w as being  adm inistered to him and while he
perform ed o li iu  sobriety tests w ere being
videotaped and he w as not denied due proc­
ess and fundam ental fairness by absence o f  
w arning. U .S.C.A.Const. A m end. 14.

2. C onstitu tional Law  <£=>82(7)

Constitutional r igh t to privacy w as not 
violated by  v ideotaping o f  m otorist’s breath 
and other sobriety tests. C on st art. 1, §  22.

3. Crim inal Law  <£=>333(3)
F ifth  A m endm ent o ffe rs  no protection  

against com pelling m otorist to take sobriety 
tests. Rules o f  Criminal Procedure, rule 
47(a); A S  2S.35.033(nX3); U .S .C .A .C onst 
Am end. 5.

D efendant w as convicted  in the Dis­
trict Court, Third Judicial D istrict, A nchor­
age, A lexander Bryner, J., o f  operating mo­
tor vehicle while under in fluence o f  in toxi­
cating  liquor and he appealed. The Superi­
or Court, Third Judicial D istrict, Seaborn, J. 
Buckalew , Jr., J., a ffirm ed and defendant 
appealed. The Suprem e Court, Burke, J., 
held that: (1) even i f  statem ents made by 
m otorist while being given sobriety tests 
w ere testim onial in character, they w ere 
not product o f  type o f  custodial "in terroga ­
tion " that required Miranda w arnings, and 
(2) neither statute nor any provision o f 
S ta le  or Federal Constitutions requires that 
m otorist w ho is com pelled to subm it to 
breath test be advised o f  his right to obtain 
an independent blood-alcobol test.

A ffirm ed .

4. Crim inal Law  <£=>412.2(2)

Even if  statem ents m ade hv m otorist 
w hile being  given  sobriety tests w ere testi­
monial in character, they w ere not product 
o f  type o f  custodial "in terroga tion " that 
required Miranda warnings. Rules o f  
Criminal Procedure, rule 47(a); A S  28.35.- 
033(a)(3).

5. Crim inal Law <£=>1169.12
Even if defendant m otorist's utterances 

during sobriety tests w ere erroneously ad­
m itted into evidence, error was harmless 
beyond reasonable doubt, w here there was 
no reasonable possibility that those state­
m ents contributed to ju ry 's  verdict. Rules 
o f  Criminal Procedure, rule 47(a); A S  23.- 
35.033(a)(3).

6. C onstitu tional Law  <£=>266(1)
Crim inal Law  c=>3SS 

N either statute nor any provision o f  
State or Federal Constitutions, including 
due process clause, requires that m otorist 
v h o  is com pelled to sub.mit to breath test be

the possib ility  o f unw arranted ju ro r  specu la­
tion that she m ight have been drinking , we 
think it would be a p roper exercise o f the tria l 
court's discretion to admit such evidence.
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advised o f  his right to obtain  an indepen­
dent blood-alcohol test. A S  28.35.030, 28.- 
35 .032 (a-c); U .S .C .A .C cnst. A m end . 14.

7. Crim inal Law <3=>€65(4)
In prosecution fo r  operatin g  m otor v e ­

hicle while under in fluence o f  in tox icating  
liquor, trial court did not abuse its d iscre­
tion in refusing defen se request to  exclude 
arresting o ffic e r  from  the courtroom . A S  
09.20.180, 28.35.030; Rules o f  Civil P roce­
dure, rule 43(g)(3); Rules o f  Crim inal P ro­
cedure, rule 26(a).

8. Crim inal Law  ^=*469
In prosecution fo r  operatin g  m otor v e ­

hicle while under in fluence o f  in tox icating  
liquor, expert testim ony concern in g  proce­
dures used in other states and in Canada to 
increase or  guarantee accuracy  o f  breath 
alcohol test, particularly practice  o f  adm in­
istering second test to see h ow  it com pares 
to the first, was irrelevant and properly 
excluded to ex ten t that the o ffe re d  ev i­
dence merely established that oth er proce­
dures were used elsew here. A S  28.35.030.

9. Crim inal Law  c=>469
In prosecution fo r  operatin g  m otor ve­

hicle while under in flueneo o f  in tox icating  
liquor, while excluded testim ony concern ing  
procedures used in oth er states and in Can­
ada to  increase or guarantee accuracy o f  
breath alcohol tests m ay have had som e 
probative value r>'. issue o f  probable accura­
cy o f  test adm inistered to defen dan t, trial 
court did not err in ex clu d in g  the evidence, 
w here it held extensive hearings on nature 
and content o f  p ro ffered  testim ony and 
there •was no show ing ' n a t ' he test in ques­
tion su ffered  from  any o f  defects  to be 
testified to by the exp ert w itness. A S  23.- 
35.030.

10. Crim inal Law <3-= 1169.12
In prosecution fo r  operatin g  m otor ve­

hicle while under in fluence o f  in tox icating  
liquor, if  there was a Miranda v iolation in 
adm itting defendant's answ er that he had 
" f iv e  or six baers" when asked by arresting

I .  D istric t Court Judge Lau re l Pete rson  ru led on 
appe llan t’s p re -tria l m otion  to supp ress, as well 
as his m otion to d ism iss the com pia int. Dis-

o ffic e r  how  much he had to  drink, the error 
was harmless beyond reasonable doubt, 
w here there was no reasonable possibility 
that the evidence contributed to the ju ry ’s 
verdict. A S  2 8 . 3 5 . 0 2 U.S.C.A.Const. 
A m end. 5.

11. Crim inal Law  «= 1 0 0 1
Superior court did not abuse its discre­

tion, in refusing  to stay portion  o f  district 
cou rt’s sentence suspending fo r  30 days the 
driver ’s license o f  defen dan t convicted o f  
operating  m otor vehicle w hile under influ­
ence o f  in tox icating  liquor. A S  28.35.030.

P eter A . Galbraith, Galbraith & Frost, 
A nchorage, fo r  ap pellant

M ary A nne Henry, A s s t  D is t  A tty ., Jo­
seph D. B alfe, D is t  A tty ., A nchorage, A v- 
rum  M. Gross, A tty . Gen., Juneau, fo r  ap­
pellee.

Craig M. Cornish, Asst. P ublic D efender, 
Brian Shortell, Public D efender, Anchorage, 
fo r  appellant/am icus curiae.

B efore R A B IN O W IT Z , C. J., and CON­
NOR, B O O CH EV ER, B U R K E  and M A T ­
T H E W S , JJ.

O PIN IO N

B U R K E , Justice.

A fte r  trial by ju ry  in the d,\strict court, 
John W . Palmer, appellant, w as convicted 
o f  the crim e o f  operating a m otor vehicle 
while under the influence o f  intoxicating 
liquor. See A S  28.35.030. U pon entry o f  a 
final ju dgm en t he appealed to  the superior 
court where his convii tion was affirm ed. 
This appeal follow ed.

I

Palm er's first contention is that the trial 
court erred in refusing to suppress evidence 
o f  a videotape recording m ade at trooper 
headquarters follow ing  his arrest.1 A m ong  
other things, the recording portrayed Palm­
er w hile a breuthaiyzer exam ination  was

tr .c t C ou rt Judge A lexander B ryn e r presided 
o ve r the tria l.
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being adm inistered to  him and while he 
perform ed oth er sobriety tests, som e involv­
ing  verbal skills. In support o f  his argu­
m ent that th is evidence should have been 
suppressed, Palm er advances several theo­
ries.

a. Right to 2  warning.

[1 ] Palm er contends that, as a m atter o f  
due process and fundam ental fairness, he 
w as entitled to  a w arning that his actions 
w ere being videotaped. See Betts v. Brady, 
316 U.S. 455, 462, 62 S.Ct. 1252, 1256, 86 
L.Ed. 1595, 1602 (1942). H e cites no direct 
authority fo "  4his argum ent and w e know 
o f  none. A ccord in g ly , under the circum ­
stances shown by the evidence in this case, 
w e hold that no w arning w as required on 
these grounds.2

b. Right of privacy.

Palm er n ext contends that such a w arn­
ing was required by article I, section 22, o f  
the Constitution o f  the State o f  Alaska, 
which specifically  guarantees to  every  citi­
zen o f  the state a right to  privacy.3 In 
Smith v. State, 510 P.2d 793, 797 (Alaska), 
cert, denied, 414 U.S. 10S6, 94 S.Ct. 603, 38 
L.Ed.2d 489 (1973), prior to the adoption o f  
article I, section 22, w e considered w hether 
there was a constitutionally  protected right 
o f  privacy under the search and seizure 
clause o f  the state constitution, article I, 
section 14. In Smith we approved the test 
articulated by M r. Justice Harlan in Katz v. 
United Slates, 389 U.S. 347, S8 S.Ct. 507, P  
L .Ed.2d 576 (1967), fo r  determ ining w heth­
er a reasonable expectation  o f  privacy ex ­
ists: ‘ ‘[T]here is a tw ofold  requirem ent, 
first that a person have exhibited an actual

2. N o reason has been suggested to us w hy such 
a warning shou ld  not be given. Absent some 
demonstrated ju s tifica tion  fo r the fa ilu re  to do 
so , wc th ink the better p ractice w ou ld  be to  
advise the a rrested  person that his o r  her ac­
tion s are being videotaped.

3. A laska C onst., a rt. 1, § 22 . prov ides: "The 
right o f the peop le to p rivacy is recognized and 
sha ll not be in fringed . The leg is la tu re sha ll 
implement th is section ."

4. Tire holding in Class was by a 4 to 1 m a jo rity . 
The author o f  the present op in ion dissented.

(su b jective) expectation  o f  privacy and, 
second, that the expectation  be one that 
society  is prepared to  recognize as ‘ reasona­
ble.’ Id. at 361, 88 S .C l at 516, 19 
L.Ed.2d at 588 (H arlan, J., concurring). 
See also Nathanson v. Stale, 554 P-2d 456 
(A laska 1976). In State v. Glass, 583 P.2d 
872, SS0 (A laska 1978), w e held that the 
privacy  am endm ent, Alaska Const., a r t  I, 
§  22, prohibited the electronic recording o f  
a narcotics transaction. W e concluded that 
the defen dan t’s subjective expectation  that 
his conversations w ith  a police in form ant 
w ould not be secretly recorded was one that 
society  recognized as rersonable.4

[2 ] W e think the situation in the case at 
bar, how ever, is readily distinguishable. 
W hen the videotape recording was made, 
Palm er w as already under arrest. A fte r  
being  transported to  police headquarters, he 
was asked to subm it to a breathalyzer ex ­
am ination and to perform  a num ber o f  so­
briety  tests. Assum ing, arguendo, that he 
had any actual or subjective expectation at 
th at point that his actions would not be 
recorded, w e are convinced that that expec­
tation  is not one that society is prepared to 
recognize as reasonable. A ccordingly, we 
hold that there was no violation o f  the right 
o f  privacy  guaranteed to Palm er by article 
I, section 22, o f  the state constitution.3

c. Self-incrimination and duty of disci - 
sure.

Palm er further contends that recording 
h i' actions on videotape w ithout his knowl- 

;e was a violation of his privilege against 
sei''-incrim ination and a breach o f  the pros­
ecutor's  duty to  disclose evidence favorable

5. Pa lm er a lso  contends that it • ..s i  vio lation 
o f A S 11 .60 .290 fo r the |>oliee to vdeo tape his 
actions and record his voice. . ,S 11 .60.290 
p rov ides in pertinent part: “ It is un law fu l fo r a 
p erson  to (1 )  use nn eavesdropping device to 
h ea r o r  record  a ll o r any  part o f an o ra l conver­
sation  w ithout the consent o f n party to the 
conve rsa tion !.]"  This statute is c lea rly  intend­
ed to  prohib it tliird -pa rty  eavesdropping and is 
there fo re  not app licab le to the situation in the 
case at ba r where one o f the partic ipants re­
corded the conversation .
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Criminal Rule 16(b)(3) pro- tion by the poli t , a videotape recording o f
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to the accused, 
vides: "T h e prosecuting attorney shall dis­
close to defense counsel any  material or 
inform ation within his possession or  control 
which tends to negate the gu ilt o f  the ac­
cused as to the o ffen se  or w ould tend to 
reduce his punishm ent th ere for ." Palm er 
argues that this rule, in com bination  with 
minimal requirem ents o f  due process, re­
quires the police to in form  one arrested for  
driving while intoxicated that his actions 
are being videotaped “ so that the individual 
can perform  at his best." This argum ent, 
in our ju dgm en t, is frivolous.

Palm er's self-incrim ination  argum ent is 
that, since he was not advised o f  either his 
Miranda rights or the fa ct that he was was 
being videotaped prior to being asked to 
perform  the actions that w ere recorded, the 
recording, or a t least the audio portion 
thereof, should have been suppressed. In 
Miranda v. Arizona, 38-1 U.S. 436, 86 S.Ct. 
1692, 16 L.Ed.2d 694 (1966), the Suprem e 
Court o f  the United States held that ev i­
dence obtained as a result o f  custodial in­
terrogation  o f  an accused is inadm issible 
against him in a state court unless it can be 
dem onstrated that he was advised o f  his 
fifth  am endm ent right to remain silent and 
his sixth am endm ent right to have an attor­
ney present during question ing: ‘ '[U ]nless 
and until such warnings and w aiver are 
dem onstrated by the prosecution at trial, no 
evidence obtained as a result o f  in terroga­
tion can lie used against h im ." Id. at 479, 
86 S.Ct. at 1630, 16 L.Ed.2d at 726 (footn ote  
om itted). In Anchorage v. Go ter, 592 P.2d 
1187, 1192 (A laska 1979), w e held that the 
police were not required to advise one ar­
rested for driv ing  while intoxicated o f  the 
righ *o have counsel present before  they 
adm inistered and videotaped certain field 
sobriety tests at the police station. Our 
opinion in that case, how ever, did not su g­
gest that the Miranda requ>' ments can lie 
ignored where tho tape contains evidence o f  
statem ents or  events to which those re­
quirem ents . 'e otherw ise applicable. Thus, 
for exam ple, where an accused confesses to 
a crim e as a result o f  custodial intorroga-

6. W hen the b lood  a lcoho l leve l is 0. to  percent
o r  more, it is presumed that the person was

his confession would be inadmissible unless 
the interrogation leading to that confession 
w ere preceded by a proper Miranda w arn­
ing.

In the case at bar, the videotape begins 
with Palm er taking the breathalyzer test. 
The tape then shows. Palmer perform ing 
several physical tests designed to determ ine 
whether, and to what extent, he was under 
the influence o f  intoxicating liquor. The 
tape shows that when asked to perform  the 
"w alk  the line test," Palmer complained o f  
problem s w ith his hip. The trooper admin­
istering the tests then inform ed Palmer 
that the breathalyzer test results indicated 
that he had a blood alcohol level o f  .16%.* 
T o  this, Palm er replied, "O h no."

[3 ,4 ] The fifth  am endment offers no 
protection against compulsion to take the 
sort o f  tests administered to Palmer in this 
case. United S  ates v. Wade, 388 U.S. 218, 
87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967); 
Schmerber v. Californi:, 58-1 U.S. 757. 86 
S.Ct. 1826, 16 L.Ed.2d 908 (1966), M ore­
over, even i f  the statements made by the 
accused were testimonial in character, as 
argued by Palm er, they were not the prod­
uct o f  the sort o f  custodial "interrogation" 
that requires a Miranda warning. See 

Hunter v. State, 590 P.2d 888 (Alaska 1979).

[5 ] Even if Palmer's utterances were er­
roneously adm itted into evidence, however, 
the error was harmless beyond a reasonable 
doubt. Considering the statements along 
with the other evidence in the case, we see 
no reasonable possibility that those state- 
ments contributed to the jury 's verdict. 
See Rule 47(a); Alaska R Crim.P,; Love v. 

SLite, 457 P.2d 622, 633 (Alaska 1969).

II

[6] As 28.35.033(e) provides that a per­
son w ho is required to submit to a breatha­
lyzer exam ination may obtain an indepen­
dent blood aicohol test:

under the in fluence o f intoxicating liquor. AS
28 .35 033 (a )(3 ).
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The tierson tested m ay have a physi­
cian. or a qualified technician, chem ist, 
registered nurse, or other qualified  per­
son o f  his ow n choosing adm inister a 
chemical test in addition to  the test ad­
ministered at the direction o f  a law  en­
forcem ent o ffice r . The fa ilure or inabili­
ty  to  obtain an additional test by a person 
does not preclude the adm ission o f  ev i­
dence relating to the test taken at the 
direction o f  a law en forcem en t o ffice r ; 
the fact that the person under arrest 
sought to obtain  such an additional test, 
and failed or  was unable so to do, is 
likewise admissible in evidence.

Palm er was not advised o f  his r igh t to 
obtain an independent test, and he now 
contends that the results o f  the breathalyz­
er exam ination were therefore  inadm issible. 
The statute, however, contains no requ ire­
m ent that such advice be g iven , and w e  are 
not persuaded that it is required by any 
provision o f  the state or federal constitu ­
tion. Sec People v. Thornton, 9 M ich.App. 
536, 157 N.W .2d 490 (1968); People v. Ker­

rigan, 8 M ich.App. 216, 154 J4.\V.2d 43 
(1967); Stale v. Myers, 88 N .M . 16, 536 P.2d 
280 (1975); State v. Osburn, 13 O r.A pp. 92, 
508 P.2d 837 (1973); Caldwell v. Common- 
wealth, 205 Va. 277, 136 S.E.2d 798 (Va.
1964). Compare Wirz v. State, 577 P.2d 
227, 230 (Alaska 1978).7

I ll

Palm er next contends that due process 
requires that a person in his position  be 
advised that he has a r igh t to refuse to 
subm it '.o a breathalyzer exam ination . Sec 

A S 28 35.032(a); Anchorage v. Gebcr, 592 
P.2d 1187 (A laska 1979).

7. W e  a lto  re ject Pa lm er's suggestion in that ihe 
fa ilu re  o f the police > in fo rm  him  o f his right 
to an independent b lood test v io la ted  C rim ina l 
Ru le 16 (b )(3 ). A sim ila r a .gum ent, d isci ssed 
in Part ( (c ) o f th is op in ion , was deemed fti.v . 
Intis.

8 . There Is a sta tu to ry  requirem ent that the a r­
rested pe-son he advised that re fu sa l to  subm it 
to a b reatha lyze r exam ination m ay resu lt in ihe 
suspension, revocation  o r den ia l o f his d river's 
license by the Departm ent o f  Pub lic Safety . 
AS 28 .35 .032 (b ). I f  he is not so  advised , any

W hile A S  28.35.032(a) prohibits the g iv ­
ing  o f  any other blood test when the person 
arrested refuses to  subm it to  a breathalyzer 
exam ination, Anchorage v. Geber, 592 P.2d 
at 1191, it does not otherwise grant o r  rec­
ognize a right on the part of the arrested 
person to  refuse that exam ination.8 Since 
the legislature has not im posed a specific 
requirem ent that the person be inform ed 
that he has a right to  refuse the breathalyz­
er exam ination, w e have held that there is 
no statutory  requirem ent that such advice 
be given . Wirz v. State, 577 P.2d 227, 230 
(A laska 1978). W e are equally unpersuaded 
that such advice is required as a m atter o f  
constitutional due process.

IV
[7 ] D uring the trial o f  the case, the 

district court refused a defense request to 
exclude the arresting o ffice r  from  the 
courtroom . See A S 09.20.180; Rule 
43(gX3), Alaska R.Civ.P.’  The record con­
vinces us that the court did not abuse its 
discretion in ruling as it did. A ccordingly, 
there was no error. See Dickens v. State, 
398 P.2d 100S (AluskH 1965).

Palm er sought to introduce expert testi­
mony concern ing procedures utilized in oth ­
er states and in Canada to increase or  guar­
antee the accuracy o f  breathalyzer exam i­
nations, particularly the practice o f  adm in­
istering a second test to see how  it com ­
pares to the first. Tho techniques, m eth­
ods, and standards ports ig to breathalyz­
er  exam inations in Alaska have been estab­
lished by the legislature and adm inistrative 
regulations adopted by the D epartm ent o f

such action by the department can be rescinded 
by the district court. AS 28 .35 .032 (c ).

9. A S 09 .20 ,180 provides: "U p on  the request o f 
either party the judge m ay exclude from  the 
court room  any witness o f  the adverse p a rty  
not under exam ination at the lim e so that he 
m ay not hear the testim ony o f o ther w itness­
e s ."  S im ila r language is contained in C iv il 
R u le  4 3 (g )(3 ), which is mr.de app licab le to 
crim ina l proceedings by Ru le 2 6 (a ), A laska 
R .C rim .P .
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H ealth and Social Services. See A S  28.35.- 
033; 7 A A C  30.010-.080. In this appeal, 
P alm er makes no claim  that the state did 
not com ply  with these techniques, methods, 
and standards.

[8, 9] T o  the exten t that the evidence 
m erely  established that other procedures 
are utilized elsew here, it was irrelevant and 
properly  excluded. In any event, the dis­
trict court held extensive hearings on the 
nature and content o f  the proffered  testi­
m ony, and there was no show ing that the 
breathalyzer test in question su ffered  from  
any o f  the defects  to be testified  to by the 
ex p ert witness. Thus, while the excluded 
evidence m ay have had som e probative val­
ue on the issue o f  the probable accuracy o f  
the test adm inistered to Palm er, w e are 
unable to say that the district court erred in 
ru ling  as it did.

VI

[10 ] Assum ing, arguendo, that there 
w as a  Miranda violation, w e conclude that 
the statem ent, i f  it w as incrim inating, 
m erely  corroborated other evidence at trial 
which, sbindip.g alone, would huve been 
m ore than su ffic ien t to convict. Palm er o f  
the o ffen se  charged. I f  it was error to 
adm it the statem ent, such error was harm ­
less beyond a reasonable doubt, since w e see 
no reasonable possibility that that evidence 
conrrihuted to the ju r y ’s verdict. Love v. 
State. 457 P.2d 622, 613 (A laska 1963).

VII

f l l ]  Palm er’s final contention  is that 
the superior court erred in refusing  to stay

that portion  o f  the district court’s sentence 
suspending his driver’s license fo r  a period 
o f  th irty days, pending the outcom e o f  his 
appeal to  this court. The decision whether 
to  gran t or deny ouch a stay is one that is 
properly le ft  to  the sound discretion o f  the 
superior court. W e have determ ined that 
the court did not abuse its discretion and, 
th erefore , conclude that there was no error.

A F F IR M E D .

A fte r  stopp in g  Palm er's vehicle, the ar­
resting  o fficer , before  form ally  placing him 
u nder arrest, asked Palm er how much he 
had had to drink. Palm er replied that he 
had had " f iv e  or  six beers." This exchange 
occurred  before  Palm er was advised o f  his 
right to remain silent. A t triai, Palm er’s 
a ttorney  m oved to suppress this evidence, 
c la im ing  that its introduction would violate 
his .'lient's constitutional rights under Mi- 
i^nda v. Arizona, 38-1 U.S. 436, 86 S.Ct. 
1602, 16 L.Ed.2d 694 (1966).

R A B IN O W IT Z , C hief Justice, concurring.

I concur in the m </ority  opinion. H ow ­
ever, as to any violation o f  Palm er’s consti­
tutional rights under Miranda v. Arizona, 
384 U.S. 436, S6 S .C t  1602, 16 L.Ed.2d 694 
(1966) during the initial tra ffic  stop, my 
analysis d iffe rs  from  that em ployed by the 
m ajority.

Palmer alleges error in the admission o f  
testim ony that when he was initially 
stopped by the police, he was asked how 
much he had to  drink and replied, "fiv e  or 
six beers." This statem ent was made prior 
to any g iv in g  o f  Miranda warnings or any 
w aiver o f  Palm er's right to remain silent 
and not be questioned. The m ajority con ­
cludes, a fter  assum ing arguendo a Miranda 
violation occurred, that the error w is  harm ­
less because it was m erely cum ulative, cor­
roborating other evidence su ffic ien t to con­
vict. V iolation o f  Miranda protections is 
federal constitutional error. As we stated 
in Rubey v. Fairbanks, 456 P.2d 470 (Alaska 
1969), to  determ ine w hether a constitutional 
error is harmless, this "cou rt must be able 
to declare a be lie f beyond a reasonable 
doubt that the error was harmless— that it 
did not contribute to the verdict obtained." 
Id. a t -177.

In this case, a fte r  exhib iting erratic driv­
ing behavior, Palm er adm its to having 
drunk " f iv e  o r  six beers." I think that this 
admission is o f  such im portance thnt rea­
sonable doubt exists as to  w hether it con­
tributed to the verdict. A n accused's state­
ment as to his or  her activities carries sig­
nificant w eight with the ju ry . Adm itting 
to considerable consum ption o f  alcohol ir. 
the con text o f  this case am ounts to an 
admission o f  one o f  the elem ents o f  the
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charged o ffen se . Thus, since I w ouid find 
reversible error if Palm er's Miranda rights 
w ere violated it becom es necessary to  de­
cide w hether the admission in question w as 
uttered under circum stances am ounting to  
custodial interrogation . •

In H u m e r  v. .State, 590 P.2a 85t, 895 
(A laska 1979), w e adopted an ob jective , rea­
sonable person test fo r  determ ination o f  
custodial interrogation  requiring Miranda 

warnings. In that case w e held th at there 
must be som e actual indication o f  custody, 
such that a reasonable person would n ot 
feel free  to  leave and break o f f  police ques­
tioning. W e stated in Hunter that custodi­
al determ inations must be m ade on a case- 
by-case basis and t, itlined three groups o f  
factors which are to  be considered when 
exam ining a particuia ' factual setting:

A t  least three groups o f  facts would be 
relevant to  this determ ination. The first 
arc those facts intrinsic to the interroga­
tion: when and w here it occurred, how  
long  it lasted, how  m any police w ere 
present, w hat the o fficers  and the de ­
fendant said and did, the presence o f  
actual physical restraint on the 'defendant 
or things equivalent to actual restraint 
such as draw n w eapons or  a guard sta ­
tioned at the door, and w hether the d e ­
fendant was being questioned as a sus­
pect or as a witness. Facts pertaining to 
events before  the interrogation  are also 
relevant, especially how the defendant 
got to the place o f  questioning— w hether 
he came com pletely  on his ow n, in re ­
sponse to a police request, or  escorted by 
police officers . Finally, w hat happened 
a fter  the interrogation— w hether the d e ­
fendant le ft freely, was detained or ar­
rested— may assist the court in determ in­
ing  w hether the defendant, as a reasona­
ble person, would have fe lt free  to  break 
o f f  the questioning.

Id. at 895 (footn otes om itted). Based u[>on 
my study o f  the record I conclude t.ha. 
Palm er was not in custody at the tim e h.* 
was asked how  much he had to drink. The 
arresting o ffic e r  testified that the reason 
that he pulled Palm er's vehicle over w as 
that it was w eaving  back and forth  and 
crossing the centeriine. O ffice r  M urphy

testified th a t once he e ffe c te d  a tra ffic  stop 
o f  Palm er:

] asked him how  m uch he 'd  had to  drink. 
H e stated a t that tim e, f iv e  o r  six beers.
I asked him  w here he ’d been , if th is-w as 
his house, listened to  him talk. I believe 
J asked him to  w alk s  stra igh t line and 
recite th e  alphabet f o r  m e a t the scene. 
W hen that w as com pleted , I arrested him 
fo r  O M V I.

Thus, a t  the poin t at w hich M urphy asked 
Palm er how  much he uad been drinking, all . 
the in form ation  the o f f ic e r  had was the 
w eavin g  in P alm er's d r iv in g  M urphy had 
observed. Such a driv in g  pattern could 
have been caused by any o f  a num ber o f  
factors, including  the im pairm ent o f  the 
driver's facu lties . I t  w as on ly  w ith addi­
tional question ing, observan ce o f  Palm er's 
dem eanor, and P alm er’s perform an ce o f  the 
field sobriety  tests th at M urphy concluded 
there w as su ffic ien t probable  cause to  ar­
rest Palm er.

T h erefore , I conclude th at this question­
ing falls under the on -the-scene questioning 
exception  to  the Miranda ru le. This court 
discussed the param eters o f  that exception  
in Ripley v. State, 590 P .2d 48 (Alaska
1979), and hope  v. State, 478 P.2d 801 (A las­
ka 1970). The purpose o f  the exception  is 
to  facilitate  the traditional function  o f  po­
lice o ffice rs  in in vestigatin g  crim e. G ener­
al, on -the-scene question ing to determ ine 
w hether a crim e has been com m itted  does 
not require Miranda w arnings. In Pope v. 
State, 478 P.2d 801, 805 (A laska  1971), we 
articulated several factors considered in de­
term ining w hether there w as an on-the- 
scene qu estion in g  excep tion :

But the ease at bar is a  stron g  one for  
applying the "on -th e -scen e  question ing" 
exception  to the M i m n d a  w arning re­
quirem ent. T he o ff ic e r  h ere w as present­
ed w ith  a situation o f  g re a t em ergency.
A crim e o f  v iolence had occurred, the 
victim  w as ly ing on  the ground dead. 
T here w as m ore than on e person presen t 
Both to p rotect his ow n  sa fety  and that 
o f  thers, the o ff ic e r  had to  elicit in for- 
m lion abou t w hat had happened, and 
aliout the gun w hich had obviously been 
used in the killing.
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A lthough  the circum stances surrounding 
the scene o f  a violent crim e are fa r  d iffe r ­
ent from  a tra ffic  stop the genera! principle 
is equally applicable. Police should be free 
to  ask questions to determ ine w hat has 
happened. Only then can an o ffic e r  exer­
cise ju dgm en t as to w hat action to take. 
A ga in , each case turns on its particular 
facts. A t som e point, the on-the-scene 
question ing may becom e a custodial interro­
gation . See State v. Darnell, 8 W ash.App. 
627, 508 P.2d 613, 615 (W ash .A pp.1973), 
cert, denied, 414 U.S. 1112, 94 S.Ct. 842, 38 
L .Ed.2d 73S; United States v. LeQuire, 424 
F.2d 341, 343-44 (5th Cir. 1970).

I conclude that the circum stances in this 
case did not am ount to custodial in terroga­
tion. Therefore, I can agree with the ma­
jo r ity  that there was no error in the adm is­
sion o f  Palm er’s staic.'ient.

B O O C H E V E R , Justice, concurring.

W ith  reference to the v ideotaping and 
recording o f  the sobriety tests at the police 
headquarters, I am o f  the opinion that one 
in d e fen dan t’s position would have hau no 
actual or su bjective expectation  o f  privacy. 
F rom  all indications, the testing was per­
form ed  in a public area and not in a private 
room  which m ight g ive rise to such an 
expectation . M oreover, the vary nature o f  
the testing w as for  the obvious purpose o f  
m aking the results public. T h erefore , I 
w ould rest the holding that there was r.o 
v iolation  o f  Palm er’s right to privacy on the 
lack o f  subjective expectation  o f  privacy.

I am not a t all sure that i f  the circum ­
stances w ere such as to g ive  rise to an 
actual and subjective expectation  o f  priva­
cy , th a t society would not be prepared to 
recognize such an expectation  as reasona­
ble. A  sense o f  fairness based on a require­
m ent o f  being open and above board would 
seem  to  require notification that one's ac­
tions are being videotaped and recorded, if 
the testing w ere perform ed under circum ­
stances g iving  rise to a subjective expecta­
tion o f  privacy. See State v. Glass, 583 
P.2d 872 (A laska 1978).

v. T R U C K W E L D  E Q U IP . Alaska 1 1 1 3
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I further would not speculate as to 
w hether a Miranda w arning would be re­
quired i f  the statem ents o f  the accused 
made during the testing are regarded as 
testim onial in character. The trooper indi­
cated that the breathalyzer test results indi­
cated that Palm er had a blood alcohol level 
o f  .16 percent, to which Palm er replied "O h 
n o." T hat exclam ation could hardly be re­
garded as incrim inating, and I find it un­
necessary to make any general holding as to 
w hether the remarks w ere the result o f  
custodial interrogation  so as to require a 
Miranda warning. There are too many fa c ­
tual variations which may arise to ju stify  
such a  sw eeping holding. For example, a 
police o ffice r  could g ive  a false statem ent 
o f  a high breathalyzer reading hoping to 
elicit an admission o f  w here a defendant 
had been drinking or som e statem ent as to 
the am ount consum ed. Even under the cir­
cum stances here involved, had Palmer an­
sw ered " I  on ly had six drinks," a close 
question would be presented. There can be 
no dispute o f  the fa c t that Palmer was in 
custody .1 T h e United States Supreme 
C ourt has held that d irect questioning is not 
required to trigger the requirem ent o f  Mi­
randa w arnings. Brewer v. Williams, 430 
U.S. 387, 37 S.Ct. 1232, 51 L.Ed.2d 424 
(1977).

SW E T R U C K IN G  &  E X C A V A T -

I .  See Hunter v. State. 590 P.2d  888

A ction  far dam ages arising ou tS of a 
d e fective  we/d in the original m anufacture
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A N C H O R A G E , a M un icipal 
C orp ora tion , A ppellan t,

v.

A rth u r G E B E R  A p p ellee .

D avid  E A R L E Y , A p p ellan t, 

v . .

S T A T E  o f  A laska , A pp ellee .

Jen n ie  L. W IL L IS , P etition er, 

v.

A N C H O R A G E , a M un icipal
C orporation , R esp on den t.

A N C H O R A G E , a M unicipal 
C orp ora tion , P e tition er,

v.

J e rry  D ean  B U F F IN G T O N , R e s p o n d e n t 

N os. 4016, 4037, 3827 and 1046.

Suprem e Court o f  A laska.

M arch 30, 1979.

In fou r  cases in volving  charges o f  oper­
atin g  a m otor vehicle while under the in flu ­
en ce  o f  in tox icating  liquor, appeals w ere 
taken from  ju dgm en ts o f  the Superior 
C ourt, P. J. Kalam arides, Ralph E. M oody 
and J. Justin P.ipley, JJ. The appeals were 
consolidated, and the Suprem e Court, 
Burke, J., held that: (1) in prosecuting a 
ch a rge  o f  op eratin g  a m otor vehicle w hile 
under the in fluence o f  in tox icating  liquor, 
law  en forcem en t officia ls cannot utilize the 
results o f  a blood alcohol test when the 
blood  used in p erform in g  the test was e x ­
tracted  from  the accused against his or her 
will a fte r  refusal to subm it to a breathalyz­
er exam ination , and (2) a person suspected 
V  driv in g  under Uie in flu ence o f  in tox icat­
ing  liquor has no right to  have counsel 
present during  the v ideotaping o f  field so ­
briety  tests perform ed at the request o f  the 
arresting  o ffice r .

O rdered in accordance with opinion.

L  C rim inal Law c= 3 S S
In prosecution on charge o f  operating a 

m otor vehicle w hile under the in fluence o f  
in tox icating  liquor, law  en forcem en t o f f i ­
cials cannot utilize the results o f  a  blood 
alcohol test when the blood used in p e r ­
fo rm in g  the test w as extracted from  the 
accused against his or her will a fter  th e  
accused refused to  subm it to  a breathalyzer 
exam ination . A S  2S.35.031-2S.35.C33.

2. Crim inal Law  <^>641.2
A  person suspected o f  operating a m o­

tor vehicle while under the in fluence o f  
in tox icating  liquor has no r igh t to have 
counsel present during  the v ideotaping o f  
fie ld  sobriety  tests perform ed a t the request 
o f  the arresting o ffice r . A S  2S.35.031-28.- 
35.033.

3. Crim inal Law c= 3 S 8
In enacting the implied consent statute, 

the legislature intended that on ce a breath 
test had been refused, no oth er chem ical 
test could be conducted. A S  2S.35.032(a).

4. Crim inal Law c=>388
Statute which prorides in relevant part 

th at a fter  a suspect has refused to subm it 
to  a "chem ical test”  o f  his or her breath, "a  
chem ical test shall not be g iven ,”  prohibits 
g iv in g  any "chem ical test,”  including a test 
o f  the breath, blood or urine; statutory 
language did not mean merely that no other 
chem ical test o f  the suspect's breath could 
be g iven ; overruling Layfond v. State, 535 
P.2d 1043, to  the exten t that it is inconsist­
ent.

See publication W o r d s  and Phrases 

for other judicial constructions and 

definitions.

5. Crim inal Law <£=>388
The implied consent statute w as ' in­

tended to provide an exclusive method fo r  
obtain ing  direct evidence o f  a suspect's 
blood alcohol content, absent his or her ex ­
press consent to  the use o f  som e other form  
o f  testing. A S  2S.35.031-2S.35.033.

D ouglas B. Baily, Dunn, Baily &  Mason, 
A nchorage, for  appellee Geber.
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Craig Cornish, A s s t  Public D efender, Bri­

an C. Shortell, Public D efender. Anchorage, 
fo r  appellant Earley.

R oger W . D uB rock, W ade £: DuBrock, 
A n chorage, fo r  petitioner W illis.

Joseph W'. Evans, Birch, H orton , B ittner
&. M onroe, A nchorage, fo r  respondent B u ff­
ington.

A llen  M . B ailey, M unicipal Pros., A nchor­
age, D onald L. Starks, M unicipal Prosecu­
tor , A n chorage and T heodore Berns, M unic­
ipal A tty ., A n chorage, fo r  appellant, peti­
tioner and respondent A n chorage, a M unici­
pal Corp.

M onica Jenicek and M ary A nne H enry, 
Asst. D is t  A ttys., Joseph D. B alfe, Dist. 
A tty ., 'A n ch o ra g e , A vrum  M. Gross, A tty . 
Gen., Juneau, fo r  State.

B efore  B O O C H E V E R , C. J ., R A B IN O ­
W IT Z , and B U R K E , JJ., D IM O N D , Senior 
Justice, and CO M PTON , Superior Court 
Judge.

O PIN IO N

B U R K E , Justice.

£1,2] T he main issue in each o f  fou r  
c a s e s 1 now  be fore  us is whether, in prose-

In the interest o f ju d ic ia l econom y these 
cases have been consolidated fo r  purposes o f 
ou r review .

2 . N o o th e r issue as to  the lega lity o f the video­
taping has been raised.

3 . Section 9 .28 .020  provides:
Driving While ’ 'nder the Influence o f Intoxi­
cating Liquor o r Drug. A person who. while 
under the in fluence o f  in toxicating liquor, de­
p ressant, ha lluc inogen ic , stim ulant or na rco t­
ic drugs, nr. defined in AS 17 .10 .230 (13 ) and 
AS 17 .12 .150 (3 ), operates, d rives o r is in ac­
tua l physical con tro l o f  an autom obile , m o­
torcyc le o r o ther m otor vehic le in the munici­
pa lity , upon conv iction , is punishab le by a 
fine o f not m ore than S I ,000 .00  o r by im pris­
onment fo r  not m ore than one yea r, o r  by 
both; how ever upon conv iction the court 
sha ll impose a sentence o f  at least 24 hours 
im prisonm ent. Upon a second conviction 
w ithin five yea rs a fte r a first con .action un­
der this section , Section 9 .28 .030  o f  this code, 
o r  under a statu te o f the S tate o f  A laska or 
an ord inance o f  another m un '-ip a lity  p ro ­
scribing a s im ila r o ffense , the court sha ll im-

c.uting a charge o f  operating a m otor vehi­
cle while under the influence o f  intoxicate 
in g  liquor, law enforcem ent officials can 
utilize the results o f  a blood alcohol test, 
w hen the blood used in perform ing the test 
w as extracted  from  the accused against his 
or  her w ill, a fter  refusal to subm it to  a 
breathalyzer exam ination. A  second issue, 
fou n d  in only one o f  the cases, is w hether 
the suspect has a right to  have counsel 
present during the video taping o f  field  
sobriety  tests perform ed a t the request o f  
the arresting o ffice r .2 On the main issue, 
w e  hold th at the extraction  and testing o f  
blood under these circum stances has been 
prohibited by the legislature’s enactm ent o f  
A S  28.35.031-.033 On the second issue, w e 
hold that there is no right to have counsel 
presenL

In separate incidents, A rthur Geber, 
David E arley, Jennie L. W illis and Jerry 
D ean B u ffin gton  w ere arrested on charges 
o f  operating  a m otor vehicle while under 
the in fluence o f  in tox icating  liquor. Geber, 
W illis and B u ffin gton  were charged w ith 
violations o f  a municipal ordinance, section 
9.28.020 o f  the Code o f  Ordinances o f  the 
M unicipality o f  A nchorage.1 Earley was 
charged w ith  a violation o f  state law, A S  
28.35.030/ A fte r  refusing to submit to

pose a m inimum  sentence o f not less than 
three days. U pon  a subsequent conviction 
w ithin five  years a fte r a second conviction 
under th is section , S tc tion  9 .28 .030 o f this 
code o r  under an A laska S tatute o r ord inance 
o f another municipa lity proscrib ing a sim ila r 
o ffense , the court shall impose a m inimum 
sentence o f  imprisonment o f not less than 10 
days. The execution o f sentence may not be 
suspended no r m ay probation o r  paro le be 
granted until the m inimum imprisonment 
provided in this section has been served, no r 
m ay im position o f sentence be suspended, 
except upon the condition that the defendant 
be imprisoned fo r no less than the m inimum 
period provided in this section, nor m ay the 
punishment provided fo r in this section be 
reduced under AS 11.05.150. In addition, the 
ope ra to r's  license sha ll be revoked in-accord­
ance w ith AS 2 8 .15.210(c).

4 . A S  28 .3 5 .030  provides:
Driving while under the influence o f  intosi- 
eating liquor o r drugs. A person who, while 
unJe r the in fluence u f intoxicating liquo r, de­
p ressant, hallucinogenic o r  stim ulant drugs 
o r narcotic drugs as defined In AS 17.10.-
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breathalyzer exam inations, Gel>er, E arley  
End B u ffin gton  w ere transported to  medical 
facilities where, over their ob jection , blood 
sam ples w ere extracted fo r  the purpose o f  
testing fo r  the presence o f  a lcohol. F ollow ­
ing  her arrest, W illis w as im m ediately 
transported to a  hospital w here, a fte r  ini­
tia lly  refusing to  do so, she subm itted to  the 
extraction  o f  her blood a fte r  be in g  in­
form ed  by police that i f  she continued to 
refuse it would be taken fo rcib ly . T here­
a fter, W illis w as transported to  the police 
station where she was ordered to  perform  
certain  field sobriety tests. A s  she per­
form ed the various tests a v ideo tape was 
made o f  her actions. A t  that point she was 
also o ffered  an opportunity  to  take a 
breathalyzer test but refused  to do  so.

The blood test perform ed as to  each o f  
the fo u r  defendants revealed the presence 
o f  alcohol. Each moved in d istrict court fo r  
an order suppressing the results o f  the 
blood tests. These m otions produced con­
flictin g  results in both the district and supe­
rior c~urts.s Eventually, the rulings in each 
r  tse becam e the subject o f  an appeal ‘  or 
petition for  r e v ie w 7 to  this court.

2 3 0 (1 3 ) and AS 1 7 .1 2 .1 5 0 (3 ) opera tes o r 
d rives an autom obile , m oto rcyc le  o r  o ther 
m o to r vehicle in the state , upon conv ic tion , is 
p un is lab lc  by a fine o f not m ore than $1 ,000 , 
o r  by imprisonment fo r  not m ore  than one 
yen r, o r  by both. U pon  a second conv iction 
within five years a fte r  u firs t conv ic tion  un­
d e r this section, the cou rt sha ll im pose a 
m inimum sentence o f  im p risonm en t o f not 
less than th ree days. U pon  a subsequent 
conviction w ithin five  yea rs  a fte r a second 
conviction under this section , the cou rt sha ll 
impose a m inimum sentence o f im prisonm ent 
o f not less than 10 days. The execution  o f 
sentence m ay not be suspended n o r m ay p ro ­
bation or p a ro le  be g ranted un til tbe m in i­
mum  imprisonment p rovided in this section 
hns been served , nor m ay im pos ition  o f  sen­
tence be suspended, except upon the cond i­
tion that the defendant be im prisoned  fo r no 
less chan the m ltn num  period  p rovided in 
this section, no r may the punishm ent p rov id ­
ed fa r In th is section be reduced under AS
11.05.150. In addition, h is o p e ra to r ’ s license 
sha ll he revoked in accordance w ith  AS 28.- 
15.210(c).

5. Gebcr's m otion was denied b y  the distric t 
cou rt, but that ru ling was reve rsed  b y  the supe­
r io r  court on appeal. The M un ic ipa lity  o f  A n ­
chorage then appealed the supe rio r court'.: o r- 
dei to tiiis cou rt. E arley 's m otion  to  suppress

In 1969, the legislature o f  Alaska enacted 
w hat is com m only know n as the A laska 
Implied Consent Statute. Ch. 83, §  1, SL A  
1969. This enactm ent, cod ified  as A S  28.- 
35.031-.034, is entitled: "A n  act relating to  
chem ical tests as to alcoholic content o f  
blood when operating or  driv ing  a m otor 
vehicle under the in fluence o f  in toxicating 
liquor." I t  amended A S  28.35 by  adding 
several new sections, including the fo llo w ­
ing:

A S  2S.35.031. Implied consent A  person 
w ho operates or  drives a m otor vehicle in 
this sb ’ te shall be considered to  have g iv ­
en consent to a chemical test or tests of 
his breath fo r  the purpose o f  determ ining 
the alcoholic content o f  his blood i f  law ­
fully arrested fo r  ail o ffen se  arising ou t 
o f  acts alleged to have been com m itted 
while the person was operating or driv ing  
a m otor vehicle while under the influence 
o f  intoxicating liquor. The test or tests 
shall be administered at the direction o f  a 
law enforcem ent o ffice r  who has reasona­
ble grounds to believe that the person 
was operating or driv ing  a m otor vehicle

was denied by the distric t cou rt and that ru ling  
was a ffirm ed on appeal to the supe rio r c o u r t  
Earley then appealed to  th is court. W illis ’ m o­
tion to  suppress the resu lts o f the b lood a lcoho l 
lest was denied by the distric t court. In  addi­
tion the district court denied he r m otion to 
suppress evidence o f the video tape made o f 
her pe rfo rm ance ,fo r the fie ld  sob riety test upon 
the grounds that she hud been denied the right 
to counsel. W illis  then petitioned fo r rev iew  o f 
both ru lings by the supe rio r court. The j-eU- 
tlon was denied. W illis  then petitioned this 
court fo r review . Her petition was granted and 
tria l o f the case stayed pending reso lu tion  o f 
the issues presented on their merits Bu ffing ­
ton's motion to  suppress was granted by the 
district court. The M unicipa lity then filed  a 
petition fo r review  in supe rio r cou rt. A llhough  
the superior cou rt stated in its subsequent o r­
der that the petition fo r  review  was denied, It 
appears that. In fact, the superior cou rt af- 
fnm ed the ru ling o f the district court on its 
merits. The M unicipality then petitioned for 
review  by this court, it appears that Bu ffin g ­
ton's tria l was stayed pending ou r reso lu tion  o f 
the issue presented.

6 . Sec Rules 5 and 45 , A laska R .App.P .

7. See Ru les 23 and 24 , A laska R .App.P .
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in this state while under the influence o f  
in tox icating  liquor. [Em phasis added.] 

A S  28.35.032 Refusal to submit to chem­

ical test (a) I f  a person under arrest 
refuses the request o f  a law  enforcem ent 
o ffic e r  to  subm it to a chem ical test o f  his 
breath as provided in §  31 o f  inis chapter, 
a fte r  be in g  advised by the o ffice r  that his 
refusal w ill result in the suspension, deni­
al or revocation  o f  his license, a chemical 
lest shall not be given. [Em phasis add­
ed.]

Sim ply stated, the question in the cases 
a t bar is w hether the language o f  A S  28.35.- 
032(a), providing that, upon a person 's re­
fu sal to  subm it to  a chem ical test o f  his 
breath, “ a chemical test shall not be given," 
means that law en forcem ent officia ls are 
precluded from  perform ing other chem ical 
tests in order to determ ine w hether alcohol 
is present in the p e r o n ’s blood.

In 1969, Senator Low ell Thom as, Jr., in­
troduced Senate Bill No. 23. It was this 
bill, a fter  subsequent revisions, which w as 
destined to  becom e A laska’s Im plied C on ­
sent Statute. A s originally introduced, the 
bill would have amended A S  28.35 by add­
ing, am ong other things, the fo llow in g : 

Section 2S.35.031. I M P L I E D  C O N S E N T .

(a) A person who operates a m otor vehicle 
in this state shall lie considered to  have 
given consent, subject to  the provisions o f  
sec. 33 o f  this chapter, to  a chemical test 
or tests of his blood, breath or urine fo r  
the purpose o f  determ ining the alcoholic 
content o f  his blood if law fu lly  arrested 
for an o ffen se  arising out o f  acts alleged 
to have been com m itted while the person 
was driv ing or in actual physical control 
o f  a m otor vehicle while under th- in flu ­
ence o f  intoxicating liquor. Th lest or 
tests shall be administered at the di­
rection o f  a law en forcem ent o ff ic e r  hav­
ing reasonable grounds to believe the per­
son to have been driving or in actual 
physical control of a m otor vehicle in this 
state w hile under the influence o f  in toxi­
cating liquor. The D epartm ent o f  Public 
Safety  shall designate which o f  the tests 
shall be administered.

(b ) A  person w ho is dead, unconscious 
or who is otherwise in a condition render­
ing him incapable o f  refusal, shall be 
considered not to  have w ithdraw n the 
consent provided by (a) o f  this section, 
and the test or tests may be adm inistered, 
su b ject to  the provisions o f  sec. 33 o f  this 
chapter.
Section 2S.35.032 R E F U S A L  T O  S U B ­

M I T  T O  C H E M I C A L  TEST.  I f  a person 
under law fu l arrest refuses, upon the re ­
quest o f  a lav, en forcem ent o ffice r , to  
subm it to  a chem ical test designated by 
the D epartm ent o f  Public Safety  as p ro­
vided in sec. 31(a) o f  this chapter, none 
m a y  be given ; but i f  he does so refuse, 
evidence o f  his refusal shall be admissible 
in a civil or criminal action or proceeding 
arising out o f  acts alleged to have been 
com m itted while he was driving or in 
actual physical control o f  a m >tor vehicle 
in this state while under the in fluence o f  
in toxicating liquor. [Em phasis added.] 

S.B. 23, 6th Leg., 1st Scss. (original version 
Jan. 28, 1969). It should be noted that. 
Senator Thom as’ bill provided fo r  implied 
consent to tt^ts o f  the blood, breath or 
urine, and specifically  stated that "n on e 
m ay lie g iven ”  in the event o f  a refusal. 
W e think it also im portant that his bill 
provided that evidence o f  an individual’s 
refusal could lie used in u civil or criminnl 
proceeding arising out o f  the arrest.

On February 13, 1969, the Senate Health, 
W elfare, and Education Com m ittee intro­
duced a com m ittee substitute for  Senate 
Bill No. 23. C.S.S.B. 23, 6th Leg., 1st Sess. 
(F eb . 13, 1969). The com m ittee substitute, 
like the original bill, provided that consent 
w as deem ed given to blood, breath or urine 
tests. H ow ever, a change was made in A S  
28.35.032(a), dealing with refusals to subm it 
to  chem ical tests. In particular, the com ­
m ittee substitute provided (emphasis add­
ed):

Section 2S.35.032 R E F U S A L  TO S U B ­
M I T  T O  C H E M I C A L  TEST, (a) I f  a 
person . . . refuses . . .  to
subm it at least to a chemical test of his 
breath as provided in sec. 31(a) o f  this 
chapter and the acts allegedly com m itted 
while the perron was operating a m otor
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A  com m ittee substitute o f  the H ouse 
C om m ittee on Health, W elfare and E duca­
tion  was introduced on April 5 .1 969 . H.C.

vehicle while under the in fluence o f  in­
tox icatin g  liquor did not result in an acci­
dent causing serious bodily in jury or 
death to  a person other than him self, a 
chemical test shall not be given.

The com m ittee substitute also provided, fo r  
the first tim e, fo r  license suspension or rev ­
ocation  fo r  a refusal to  subm it to  the re­
quired chem ical test or tests. The period o f  
suspension or revocation w as deem ed to  be 
six m onths. Evidence o f  the individual's 
refusal to  subm it to  a chem ical test or tests 
continued to be admissible in a civil or 
crim inal action.

On M arch lo ,  13G3, the Senate Judiciary 
C om m ittee introduced y e t another com m it­
tee  substitute fo r  Senate Bill No. 23. C.S. 
S.B. 23 am, 6th Leg., 1st Sess. (M ar. 18, 
1969). U nder this version a driver was only 
"considered  to have g iven  consent to  a 
chem ical test or tests o f  his breath ." All 
referen ces to testing o f  biood or urine w ere 
dropped. Id., sec. 28. 35.031. In addition, 
the license revocation or suspension period 
w as reduced to  three m onths and the r igh t 
to  use evidence o f  refusal in a civil or  
crim inal action was om itted. Id., sec. 28.- 
35.032(b). The language o f  A S  28.35.032(a) 
w as changed to read:

I f  a person under arrest refuses the re­
quest o f  a law en forcem ent o ffice r  to 
subm it to a chemical test o f  his breath as 
provided in sec. 31 o f  this chapter, a fter  
being  advised by the o ffic e r  that his re­
fusal will result in a suspension, denial or 
revocation  o f  his license, a chem ical test 
shall not be given.

Senator M onies o ffered  an am endm ent to 
the Senate Judiciary Com m ittee's substitute 
bill. His am endm ent w ould have added, at 
the end o f  A S  2S.35.031, the fo llow in g  lan­
gu a ge :

A  vehicle operator shall have the option  
o f  voluntarily Liking a blood lest in lieu 
o f  the chem ical test o f  the breath if  a 
qualified  person including a physician or 
nurse selected by the vehicle operator, is 
im m ediately available.

On a voice vote, the am endm ent failed. 
1969 Senate Journal 406.

S.C.S.S.B. 23. 6th Leg., 1st Sess. (April 5, 
1969). The H ouse substitute provided on ly 
fo r  a chem ical test o f  the breath and stated 
that, i f  there w as a prior corvsctiar. fo r  
operating  a m otor vehicle while in tox icated  
w ithin the past five  years, a refusal to take 
the breath  test would result in a  one year 
license revocation. Id., sec. 28.35.032(a) &
(d).

A  fre e  conference com m ittee w as finally  
established to  iron out the d ifferen ces be­
tw een the Senate a. 4 House versions o f  
this bill, and the free  :n feren ce  com m it­
tee ’s substitute bill, which was to  u ltim ately 
becom e A laska 's Implied Consent Statute, 
provided fo r  chem ical tests o f  the breath 
on ly ; contained language that on ce a re fu s­
al had been «n to  a chem ical test o f  the 
breath, a ch t  j iI test should not Ikj g iven ; 
and provided that, i f  there w as a prior 
conviction  within tw o years fo r  operatin g  a 
m otor vehicle w hile under the in fluence o f  
in tox icating  liquor and the individual re fu s­
ed the breath test, a one year license revo­
cation  w ould l>c im posed. H .C.S.C.S.S.B. 23 
am  F.C.C., 6th Leg., 1st Sess. (A pril 5, 
1969).

(3 ,4 ] The express language o f  A S  28.- 
35.032(a), coupled with the legislative h isto­
ry described above, leads us to the conclu ­
sion that in enncting the Im plied Consent 
S tatute the legislature intended that once a 
breath test had been refused no oth er chem ­
ical test would be allowed. W e interpret 
the language o f  AS 28.35.032(a), stating  
that a fter  refusal to subm it to a test o f  the 
breath  "a  chem ical test shall not be  g iven ," 
to m ean any  chem ical test, be it o f  the 
breath, blood, urine or otherwise. Thus, we 
re ject the state and m unicipality ’s argu ­
m ent that such langunge means only that 
no other chem ical test o f  the breath  shall be 
given.

T o  the ex ten t that our holding in these 
eases is inconsistent with anyth ing stated in 
our opinion in Lsvhnd  v. State, 535 P.2d
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1043 (A laska 1975), the decision in that case 
is overruled.6

[5 ] Further com m ent is perhaps neces­
sary concerning' the taking o f  blood from  
Jennie L. W illis, since her refusal to  take a 
breathalyzer exam ination  cam e after the 
blood sample w as extracted  from  her body. 
In ou r  view , the fa c t that she had not y e t 
refused a breath  test is o f  n o  sign ificance. 
As w e  in terpret the Im plied C onsent Stat­
ute, it  was intended to  provide an exclusive 
m ethod fo r  obtain ing  d irect ev idence o f  a 
suspect’s blood alcohol content, absent his 
or h er express consent to the use o f  som e 
other form  o f  testing.

W illis also contends that, b e fore  requiring 
her to  perform  certain field sobriety  tests, 
the police should have in form ed  her that 
she had the right to  have an attorney 
present i f  she could obtain  his presence 
w ithin a reasonable period o f  tim e. She 
argues that such action  "is  m andated by the 
decision o f  [th is] court in the case o f  S la te  
v. Blue [Blue v. State], 558 P.2d 636 (Alaska 
1977)."

In State v. Roberts, 458 P.2d 340 (Alaska 
1969), we stated that w e w ould  not be gu id ­
ed solely by federal authority  in determ in­
ing the right to counsel u nder the Alaska 
constitution, and held that a defen dan t was 
entitled to  have an attorney  present during 
the taking o f  h andw riting  exem plars. 
T hereafter, in Stale v. Blue, 558 P.2d 636 
(A laska 1977), w e slated th a t there w as a 
r igh t to have counsel present at a pre-in­
dictm ent lineup "unless e x igen t circum ­
stances ex ist so that p rovid in g  counsel 
would unduly in terfere  w ith  a prom pt and 
purposeful investigation .”  558 P.2d at 642

8 . In  Layland we accepted u concession by the 
parties " th a t a chem ical test o f a d river's 
b reath is not the exc lusive m eans o f  attempting 
to d iscover and p rove  a d rive r's  b lood a lcoho l 
con ten t," 5 3 5  P .2d at 1046 n . )3 . That conces­
sion was based on AS 2 8 .3 5 .0 3 3 (c ), which p ro ­
vides:

The p rov is ion s o f (a ) o f  th is section (detailing 
the s ta tu to ry  p resum ptions derived from  
breath test re su lts ] m ay not be construed to 
lim it the in troduction o f  any  o th e r competent 
evidence bearing upon the question o f wheth­
e r the person was o r  w as not under the 
in fluence o f in tox icating liq u o r.

In Layland we said , " In  o u r v iew  [the Implied 
C onsent] statu te does not p rec lude the in tro ­
duction o f  b lood  test re su lts  in circumstances

(footn ote  om itted). W e also stated that “ if  
the suspect in custody requests an attorney 
at the lineup, he should be provided an 
opportunity to  call on e ." Id. at 643 n.12.

F ield sobriety tests arc  used to  determ ine 
w hether a suspect has used alcohol and, i f  
so, the degree to  which his m ental and 
physical skills have been im paired. I t  is 
com m on know ledge that on e ’s ability to 
perform  such firsts is in fluenced by the per­
centage o f  alccuol in his or  her blood, and 
that that percentage dim inishes with the 
passage o f  tim e. Such being the case, i f  the 
tests are to  provide any real indicator o f  the 
degree  o f  im pairm ent, if any, existing at 
the tim e o f  the alleged o ffen se , they must 
be perform ed as soon th ereafter as possible. 
This fa c t alone distinguishes such cases 
from  the usual lineup situation or  the tak­
ing o f  handw riting exem plars, w here the 
passage o f  a few  hours would have little or 
no e ffect .

W e think it would be both  impractical 
and unreasonable to im pose upon the police 
the requirem ent urged by W illis. Thus, w e 
re je ct her argum ent that she should have 
been advised that she had the right to  have 
counsel present be fore  being asked to  per­
form  the field  sobriety tests administered to 
her. N o such requirem ent is mandated by 
any o f  our n” 0 t decisions or  any provisions 
o f  the Constitution o f  Alaska.

CO N N O R and M A T T H E W ?, JJ., not 
participating.1

V w VCo [ nnxuM5fl!STSl!M>S  | J— , —/

where the taking ot the b lood sam p le did not 
vio la te any o f the accused's constitu tional 
righ ts ." 035 P .2d at 1046 n.13.

The issue in Layland was whether the w a r­
rantless taking o f  a d rive r ’ s b lood , over his 
ob jection and a fte r his re fu sa l to submit to a 
breatha lyzer exam ination , v io lated the search 
and seizure p rov is ion s o f the fou rth  amend­
ment to the Constitu tion o f the United S la tes 
and a n . 1, § 14 o f the Constitu tion o f the S la te  
o f A laska. The lim ning e ffect o f A S 2S.35.- 
0 3 2 (a ) was neither argued by the parties no r 
discussed in ou r opinion .

In retrospect we believe that the parties’ con ­
cession in Layland  was ill advised. There for'., 
we wi. i ' he bound by it here.
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•[3^4 US 757]•ARMANDO SCHMERBER, Petitioner, 

vSTATE OF CALIFORNIA SS4 US 757, 16 L ed 2d 908, 86 S Ct 1826 [No. 658]Argued April 25, 1966. Decided June 20, 1966.
SU M M AR YA defendant was convicted in the Los Angeles Municipal Court, Cali­fornia, of driving an automobile while under the influence of intoxicating liquor. After the defendant’s arrest, while he was at a hospital receiving treatment for injuries suffered in an automobile acrdent, a blood sample was withdrawn by a physician at the direction of a police officer, acting without a search warrant, despite the defendant’s refusal, on the advice of counsel, to consent to the blood test. Trie report of the chemical analysis of the test, indicating intoxication, was admitted in evidence at the trial, over the defendant’s objection that the compulsory blood test and the admission of the evidence thereof violated his right to due process of law under the Fourteenth Amendment, and his privilege against self­incrimination under the Fifth Amendment, his right to counsel under the Sixth Amendment, and his right against unreasonable searches and seizures under the Fourth Amendment, insofar as such rights were secured against the states by the Fourteenth Amendment. The Appellate Department of the California Superior Court affirmed the conviction.On certiorari, the Supreme Court of the United States affirmed. In an opinion by I 'R E N K 4.N , J., expressing the views of five members of the Court, it was held that under the facts obtaining in the case at bar, the defendant’s constitutional rights had not been violated by the compulsory blood test and the admission of the evidence thereof.

H a r l a n ,  J., with the concurrence of S t e w a r t ,  J., joined the Court’s opinion, stating that while agreeing with the Court th2t the compulsory blood test involved no testimonial compulsion, he would go further and hold that apart from such consideration the case in no way implicated the Fifth Amendment.
W a r r e n ,  Ch. J., dissented on the g r o u n d  that the conviction violated the due process clause of the Fourteenth Amendment.
B l a c k ,  J.. joined by D o u g l a s ,  i . ,  dissented on the further ground that the defendant's constitutional right against self-incrimination had been violated.
D o u g l a s .  J., in a separate opinion, dissented on  the grounds that the 

c o n v ic t io n  v io la t e d  the d u e  process clause o f  the Fourteenth Amendment, and that the compulsory blood test clearly invaded the right o f  privacy
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909SUBJECT OF ANNOTATION Beginning on page 1332, infraPhysical examination or exhibition of, or tests upon, suspect or accused, as violating rights guaranteed by FederalConstitution
H EA BN O TES

Classified to U. S. Supreme Court D igest, Annotated

C o n st itu tio n a l L a w  §§  S40, S o 4 ; E v i­
d en ce  § 6S1 —  c o m p u ls o r y  b lood  
test

1. A  s ta te  c o n v ic t io n  o f  d r iv in g  an 
a u to m o b ile  w h ile  u n d er  th e  in flu en ce  
o f  in to x ic a t in g  liq u o r  c a n n o t  be su c ­
c e s s fu lly  a tta ck e d  on  th e  g r o u n d  that 
th e  w ith d ra w a l o f  a b lo o d  sa m p le  fro m  
th e  d e fe n d a n t 's  b o d y  by  a p h y s ic ia n  at 
a h o sp ita l at the d ire c t io n  o f  a p o lice  
o ffice r , a f t e r  th e  d e fe n d a n t ’ s a rre s t 
and d esp ite  h is r e fu s a l, on a d v ic e  o f  
co u n se l, to  c o n s e n t  to  th e  tes t, and 
th e  a d m ission  in e v id e n ce  o f  th e  re­
p o r t  o f  the ch e m ica l a n a ly s is  o f  the 
b lo o d  sa m p le  in d ic a t in g  in to x ic a t io n , 
d en ied  the d e fe n d a n t  du e p r o c e s s  o f  
la w  u n d er  the F o u rte e n th  A m e n d m e n t , 
w h e re  th ere  w as am ple ju s t if ic a t io n

fo r  the o ffic e r ’s c o n c lu s io n  th at the 
d e fe n d a n t, w h o  h a d  b e e n  in v o lv e d  in 
an a '- '.id e n t, w a s  u n d e r  th e  in flu en ce  
o f  a lc o h o l,  and th e  b lo o d  e x tra c tio n  
w as m ade in  a s im p le , m e d ic a lly  a c ­
ce p ta b le  m a n n er  b y  a p h y s ic ia n  in a 
h osp ita l e n v ir o n m e n t ; it m a k es n o  d i f ­
fe r e n c e  w h e th e r  a  p e r s o n  sta tes un­
e q u iv o c a lly  th at he o b je c t s  to the test 
or  re so r ts  to  p h y s ic a l v io le n c e  in p r o ­
test o r  is  in su ch  c o n d it io n  th a t he 
is u n a b le  to  p ro te s t , a lth o u g h  it w ou ld  
be a d if fe r e n t  c a s e  i f  th e  p o lice  in ­
itia ted  the v io le n ce , r e fu s e d  to re sp e c t  
a r e a so n a b le  re q u e s t  u n d e r g o  a d i f ­
fe r e n t  fo r m  o f  te s t in g , o r  resp on d ed  
to r e s is ta n ce  w ith  in a p p r o p r ia te  fo r ce .

[S e e  annotaii> n p. 13C2, infra]

A N N O T A T IO N
Physical exam ination or exhibition  of. 

or tests upon, a suspect or accused, as 
violating rights guaranteed by Federal 
Constitution. 96 L ed 194.

Adm issibility in crim inal case o f  evi­
dence that accused refused to subm it to 
scientific test to determine am ount o f  al­
cohol in system. 87 ALP.2d 37u.

Requiring subm ission to physical exam i­
nation or test as violation o f  constitu ­
tional rights. 164 A L R  967, 25 ALP-24 
1407.

Adm issibility o f evidence o f  party ’s re­
fusal to permit examination or inspection 
o f property or person. 175 A L R  234.

Adm issibility ar.d w eigh ; o f  evidence 
based or. scientific test for intoxication or 
presence of alcohol in system. 159 A L R  
209.

Elcod-grounir.g tests 163 A L R  91.■ 4-’ 
ALP.2c lOOO."

Admit' v.bilr.y t : evidence ac u ir.ed  ay 
illegal warsh ar.a Set cure 93 L -st
94 1 : '.4' L e . 581. . • 1 -: .

RE FERE N CE S
sibiiity o : evidence obtained by illegai 
search and seizure. 84 A LR 2d 939.

Modern status o f rule govern ing  admis­
sibility o f  evidence by unlaw ful search 
and seizure. 50 ALK2d 531.

Right o f  search and seizure incident to 
lawful arrest without a search warrant. 
32 ALP. 650, 51 A L R  424, 74 A L R  1387, 
32 A L R  732.

Accused’s right to counsel under the 
Federal Constitution. 93 L ed 137, 2 1. ed 
2d 1644, 9 L ed 2d 1260.

Accused's constitutional right to assist­
ance o f counsel. 34 L ed 383.

Right o f privacy. 135 ALP. 22. 165 ALR  
444, 14 ALP.2d 750.

Fingerprints, ra’r.-. pruts or oare foot­
prints as evident:, 2- ALP.2* 111;.

o .......•e:r:a. re:.. 
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W itn e s s e s  § §  SS, 93.5 —  s e l f - in c r im ­

in a t io n  —  c o m p u ls o r y  b lo o d  test
2. T h e  F if t h  A m e n d m e n t p r iv ile g e  

a g a in s t  s e l f - in c r im in a t io n , a s  m ade 
a p p lic a b le  to  th e  s ta te s  b y  th e  F o u r ­
te e n th  A m en d m en t, p r o te c ts  an a c ­
cu s e d  o n ly  fr o m  b e in g  c o m p e lle d  to  
t e s t i fy  a g a in s t h im s e lf , o r  o th e rw is e  
p r o v id e  th e  sta te  w ith  e v id e n c e  o f  a 
te s t im o n ia l o r  c o m m u n ica t iv e  n atu re , 
an d  th e  w ith d ra w a l o f  b lo o d  fr o m  an 
a c c u s e d  b y  a p h y s ic ia n  a t a s ta te  offi­
c e r 's  d ire c t io n  d e sp ite  th e  a c c u s e d ’s 
r e fu s a l  to  co n s e n t th e r e to , an d  th e  ad ­
m iss io n  in e v id e n ce  o f  th e  a n a ly s is  
re p o rt  in d ic a t in g  in to x ic a t io n  in a 
s ta te  p ro se cu t io n  f o r  d r iv in g  an  a u to ­
m o b ile  w h ile  u n d er  th e  in flu e n ce  o f  
in to x ic a t in g  liq u o r , d o e s  n o t in v o lv e  
co m p u ls io n  to  su ch  en d s so  as to  v io ­
la te  th e  p r iv ile g e  and r e n d e r  th e  e v i­
d e n ce  in a d m iss ib le , ev e n  th o u g h  the 
o ff ic e r 's  d ir e c t io n  to  a d m in is te r  the 
te s t  o v e r  the a c c u s e d ’s o b je c t io n  c o n ­
s t itu te d  c o m p u ls io n  f o r  th e  p u rp o s e s  
o f  th e  p r iv ile g e , s in ce  th e  b lo o d  test 
e v id e n ce , a lth o u g h  an  in cr im in a t in g  
p r o d u c t  o f  c o m p u ls io n , w a s  n e ith e r  the 
a c c u s e d 's  te s t im o n y  n o r  e v id e n ce  r e ­
la t in g  to  som e c o m m u n ica t iv e  a ct o r  
w r it in g .

\Stc ar.nolaiion p. JSSC, ivfraj

W itn e s se s  § 72 —  s e l f - in c r im in a t io n
—  exten t o f  p r iv i le g e  —  n o n co m - 
m u n ica tiv e  a c ts

S. T h e F ifth  A m e n d m e n t p r iv ile g e  
a g a in s t  s e l f - in c r im in a t io n  re la te s  o n ly  
to  te s tim o n ia l o r  c o m m u n ica t iv e  a c ts  
cr. the part o f  the p e r s o n  to  w h om  th e  
p r iv ile g e  a p p lie s , and d o e s  not a p p ly  
to  a cts  n o n c o m m u n ic a t iv e  ir. n atu re  
as tc th e  p erson  a s s e r t in g  th e  p r i* -  
i le g e . ever, th o u g h  su c h  a c ts  are c o m ­
p e lle d  to  o b ta in  th e  te s tim o n y  o f  
o th e rs .

W itn e sse s  § 7 2  —  s o l f - in c im 'in a t io n
—  c o n s t itu t io n a l p r o v is io n s  —  
lib era l an d  u n ifo r m  in te rp re ta t io n  
S in ce  th e  m a n ife s t  p u rp o se  o f  th e

• ••.'•utloral p r .v is io n s  a g a in s t s e l f -
Ination , 1.ot'n c t 

h ; U n ited  S t . .u s .  It 
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p r o v is io n s  f o r  the p r o te c t io n  o f  p e r ­
s o n a l r ig h ts  r e q u ire s  th a t th e  c o n s t i­
tu t io n a l g u a ra n tie s , h o w e v e r  d if fe r ­
e n tly  w o rd e d , sh o u ld  h a v e , a s  f a r  as 
p o s s ib le , th e  sam e in te r p r e ta t io n .

W itn e s se s  §§  72, SS —  s e l f - in c r im in a -  
t io n  —  sc o p e  o f  p r iv i le g e

5. T h e  s c o p e  o f  th e  F i f t h  A m e n d ­
m en t .p r iv ile g e  a g a in s t  s e l f - in c r im in a -  
t io n  d oes  n o t  c o in c id e  w ith  th e  c o m ­
p le x  o f  v a lu e s  it  h e lp s  to  p ro te c t , 
su ch  as w ith  re g a rd  to  a g o v e r n ­
m e n t 's , sta te  o r  fe d e r a l ,  r e s p e c t in g  the 
in v io la b il it y  o f  the h u m an  p e r s o n a lity  
and p r o c u r in g  the e v id e n c e  a g a in s t  an 
a c c u s e d  by  its ow n  in d e p e n d e n t  
la ’ o rs .

W itn e s se s  §§  SS, 91 —  s e l f - in c -  ’'m ir a ­
t io n  —  sco p e  o f  a c c u s e d 's  p r iv ­
ile g e  —  p r o d u c t io n  o f  p a p ' rs

6. T h e  p r o te c t io n  o f  th e  F ifth  
A m e n d m e n t p r iv i le g e  a g a in s t  s e l f ­
in cr im in a t io n  r e a c h e s  a n  a c c u s e d ’s 
c o m m u n ica t io n s , w h a te v e r  fo r m  th ey  
m ig h t take, and th e  c o m p u ls io n  o f  
r e sp o n se s  w h ich  a r e  a ls o  c o m m u n ica ­
t io n s , f o r  ex a m p le , c o m p lia n c e  w ith  a 
su b p o e n a  to  p r o d u c e  o n e 's  p a p e rs .

W itn e s se s  §§  72, SS, 93.5 —  p r iv ile g e  
a g a in st s e l f - in c r im in a t io n  —  te s ­
tim on y  —  c o m p u ls o r y  te s t in g  o f  
p erson

7. T h e d is t in c t io n  th a t  th e  F ifth  
A m e n d m e n t p r iv ile g e  a g a in s t  s e l f -  
in cr im in a tio n  is a b a r  a g a in s t  c o m ­
p e ll in g  " c o m m u n ic a t io n s ”  o r  " t e s t i ­
m o n y ,’ ’ bu t th a t c o m p u ls io n  w h ich  
m akes a su sp e ct  o r  a c c u s e d  the s o u r ce  
o f  " r e a l  o r  p h y s ic a l e v id e n c e "  d o cs  
n o t v io la te  it. a lth o u g h  a h e lp fu l 
fra m e w o rk  fo r  a n a ly s is ,  is not a lw a y s  
c o n t r o l l in g ;  to  c o m p e l a p e rso n  to 
su bm it to  te s t in g  in w h ic h  an e ffo rt  
w ill  ho m ade to  d e te rm in e  h is  g u ilt  
o r  in n o ce n ce  on  th e  b a s is  o f  p h y s i­
o lo g ic a l  r e sp o n se s , w h e th e r  w ille d  o r  
n ot. is tc  evoke th e  s p ir i t  and h is to ry  
o f  the F if t h  A m e n d m e n t , p a r t icu la r ly  
th e  p r in c ip le  th at th e  p r o te c t io n  o f  
th e  p r iv ile g e  is as b r o a d  as th e  m is ­
c h ie f  a g a lr  st w h ich  it seek s  to  g u a rd .

■\i . ?■ ’ infra)
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S C H M E R B E R  v C A L I F O R N I A
3S4 U S  757, 16 L  ed 2d 903, 86 S Ct 1S26

■'tates S u p re m e  C ou rt b y  a d e fe n d a n t 
had been  c o n v ic te d  in a sta te  
f o r  d r iv in g  w h ile  u n d e r  the in ­

f 's  c  o f  in to x ic a t in g  l iq u o r  that h is  
■ n e g e  a g a in s t  s e l f - in c r im in a t io n  
u n d e r  the F if t h  A m e n d m e n t h ad  been  
v io la te d  w h en  e v id e n ce  o f  h is  r e fu s a l 
to  su b m it  to  a b r e a th a ly z e r  test f o r  
a lc o h o l  c o n te n t  w a s  a d m itte d  at the 
tr ia l,  an d  w h en  the p r o s e c u to r  co m ­
m en ted  th e re o n  in  c lo s in g  arg u m en t, 
is f o r e c lo s e d  by  th e  d e fe n d a n t 's  f a i l ­
ure  to o b je c t  a t the t r a !  on  su ch  
g ro u n d s , w h e re  th e  tr ia i w a s  co n ­
d u cte d  a f t e r  a S u p rem e  C ou rt d ec is ion  
m a k in g  th e  p r in c ip le s  o f  th e  F ifth  
A m e n d m e n t a p p lic a b le  to  th e  states.

C r im in a l L a w  § 46.6 —  r ig h t to  c o u n ­
se l —  co m p u ls o r y  b lo o d  test —  
o b je c t io n s

9. A  sta te  c o n v ic t io n  f o r  d r iv in g  
w h ile  u n d e r  the in flu en ce  o f  in to x ic a t ­
in g  liq u o r  c a n n o t  be s u c c e s s fu l ly  at­
ta ck e d  on  th e  g ro u n d  th a t a  sta te  
o ffic e r 's  c o m p e ll in g  the d e fe n d a n t  to 
su b m it  to a b lo o d  test, n o tw ith s ta n d ­
in g  th e  d e fe n d a n t ’ s o b je c t io n  m ade on 
th e  a d v ic e  o f  c o u n se l, c o n s t itu te d  a 
d e n ia l o f  the d e fe n d a n t ’s S ixth  
A m e n d m e n t r ig h t  to  c o u n se l , w h ere  
the d e fe n d a n t  w as n ot e n tit le d  to 
a sse r t the p r iv ile g e  a g a in s t  s e if-  
in cr im in a t io n  w ith  re g a rd  to  the b iood  
test an d  no issu e  w a s p re se n te d  as to 
the c o u n s e l ’ s a b ility  to a s s is t  the d e ­
fe n d a n t  in re s p e c t  o f  a n y  r ig h ts  he 
did  p ossess .

[Jv.v annotation p. i -?•>_?, infra]

E v id e n ce  § 6 8 1 ;  S e a rch  an d  S e izu re  
§ 15 —  c o m p u ls o r y  b lo o d  test —  
s ta te  p r o s e c u t io n  fo r  d ru n k en  
d r iv in g

10. A  compulsory blood test, di- 

r e c reu by a state officer, acting with­

out a search warrant, to be performed 

upon the accused after his arrest for 

driving while under the influence of 

inwie ati rr liquor, dues no: vbd.v-: 

:he a - r i g h t  under the F.-erth 

and Fourteenth A m e n d m e n t s  :>■ e 

free of un rea -■ n a m e  search*5 arc 

seiru-es. ar. : the •hem.ical ar.u'.y.vy 

t.oe test .i -ucject to a

w h e r e  th e  o ffice r  w as ju s t ifie d  in  r e ­
q u ir in g  th e  tes t w ith o u t  a w a rra n t, 
a n d  th e  m ea n s and p ro ce d u re s  em ­
p lo y e d  w e r e  r e a so n a b le  in th at the 
te s t  w a s  p e r fo r m e d  by  a p h y s ic ia n  in 
a h o s p ita l a c c o r d in g  to  a c ce p te d  m ed i­
ca l p r a c t ic e s .

[S e e  annotation p. 1332, infra]

S e a rch  a n d  S e iz u r e  ;5 4 ; W itn esses  
§ 72 —  4th  A m e n d m e n t —  r e la ­
t io n s h ip  to  5th  A m en d m en t

11. T h e  o v e r r id in g  fu n c t io n  o f  the 
F o u rth  A m e n d m e n t is to  p ro te c t  p er ­
son a l p r iv a c y  and d ig n ity  a g a in st un­
w a rra n te d  in tr u s io n  b y  the state, and 
the v a lu e s  p r o te c te d  b y  th e  F ou rth  
A m e n d m e n t s u b s ta n t ia l ly  ov erla p  
th ose  w h ic h  the F if t h  A m en dm en t 
p r iv ile g e  a g a in s t  s e lf - in c r im in a tio n  
h elps to  p r o te c t .

S e a rch  a n d  S e iz u r e  § 11 —  c o m p u lso ry  
b lo o d  tes t —  se a rc h  an d  n eizu re 
o f  p e r s o n

12. C o m p u ls o r y  a d m in is tra tio n  o f  a 
b lood  tes t to  d e te rm in e  a lco h o l c o n ­
tent in v o lv e s  th e  b r o a d ly  co n ce iv e d  
reach  o f  a s e a rc h  an d  se izu re  u n der 
the F o u r th  A m e n d m e n t , an d  is s u b je c t  
to  the c o n s tr a in ts  o f  the am en d m en t, 
s in ce  su c h  t e s t in g  p r o ce d u r e s  p la in ly  
c o n s t itu te  s e a r c h e s  o f  “ p e r s o n s ,"  and 
depen d  a n te c e d e n t ly  u pon  se izu re s  o f  
“ p e r s o n s ."  w ith in  th e  m e a n in g  o f  that 
am en d m en t.

A r re s t  § 2  —  a b s e n c e  o f  w a rra n t —  
p r o b a b le  c a u s e

13. Probable cause for a state offi­

cer, acting without a warrant, to a r ­
rest a person a n d  charge him with 

driving ni 1 e under the influence of

intoxicating liquor, exists wh ere the 

officer smelled liquor on the person's 

breath u p o n  arriving at the scer.o 

shortly after an accident, and observed 
s y m p t o m s  of h r -:nn-:s a: the acci­

dent « i:e  and a g a in  a : a hospital, 

within 2 hoar- th- accident.

S ea rch  a r c  S e iz u r e  j  
ciceni to lawful sion beyond body s u r fa c e

14. .'«‘ o f .v :* h ? : . ’.r.'.:inv .. .a w fo i  i.v-.s.t 
.'.as 'e , " i r r e f ,  the 
; ; c n . :v  .a n  - r v i :

12 —  search in- 

arr-.s: —  intro-
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the b o d y ’s s u r f a c e  on  th e  m ere  ch a n ce  
that d e s ir e d  e v id e n c e  m ig h t be  o b ­
ta in e d ; in th e  a b s e n ce  o f  a c le a r  in d i­
ca tion  th a t  in  f a c t  su ch  e v id e n ce  w ill 
be fo u n d , t h e s e  fu n d a m e n ta l hum an 
in te re s ts  r e q u ir e  ja w  o fficers  to  su ffe r  
th e  r isk  th a t  su ch  e v id e n ce  m ay d is ­
ap p ear  u n le s s  th e r e  is  an im m ed ia te  
sea rch .

S ea rch  a n d  S e iz u r e  § 26 —  se a rch  w a r ­
ran t —  is s u a n c e  b y  m a g istra te

15. T h e  r e q u ir e m e n t  th a t a sea rch  
w a rra n t b e  o b ta in e d  is  a r e q u ire m e n t 
that th e  in fe :. :-nces to  s u p p o r t  the 
sea rch  b e  d r a w n  b y  a n e u tra l an d  de­
ta ch ed  m a g is t r a te  in ste a d  o f  b e in g  
ju d g e d  by  th e  o ffice r  en g a g e d  ir. the 
o fte n  c o m p e t i t iv e  e n te r p r is e  o f  fe r r e t ­
ing  o u t c r im e .

S ea rch  an d  S e iz u r e  § 12 —  w a rra n t —  
b lo o d  tes t fo r  in to x ic a t io n

16. A n  a tte m p t by  a s ta te  officer, 
a c t in g  w ith o u t  a se a rch  w a r ra n t , to 
s e cu re  e v id e n c e  o f  b lo o d  a lc o h o l  c o n ­
ten t by  d ir e c t in g  a b lo o d  test, is  an 
a p p r o p r ia te  in c id e n t  to  th e  a c c u s e d 's  
a rrest f o r  d ru n k e n  d r iv in g  w h ile  b e in g  
tre a te d  in  a h o sp ita l f o r  in ju r ie s  s u f­
fe re d  in  an a u to m o b ile  a c c id e n t , w h ere  
the o ff ic e r  c o u ld  re a so n a b ly  h ave  be ­
lieved  th a t  h e  w a s c o n fr o n t e d  w ith  an 
e m e r g e n c y  in  w h ich  the d e la y  n e ce s ­
sa ry  to  o b t a in  a w a rra n t th rea ten ed  
the d e s t r u c t io n  o f  e v id e n ce , and w here 
th ere  w a s  n o  tim e  to  seek  o u t a m a g is ­
tra te  an d  s e c u r e  a w a rra n t , s in ce  tim e

had to  b e  ta k en  to  b r in g  th e  a c cu se d  
to  a h o sp ita l and t o  in v e s tig a te  the 
scen e  o f  th e  a c c id e n t .

[S e t annotation p. 1882, infra]

S ea rch  and S e izu re  § 12 —  co m p u ls o r y  
b lo o d  test in c id e n t  <o a rrest

17. U n d e r  th e  r e a so n a b le n e ss  re ­
q u ire m e n ts  o f  th e  F o u rth  A m en d m en t, 
a c o m p u lso r y  b lo o d  te s t, r e q u ire d  by  
a sta te  o fficer  o f  a p e rso n  a rre s te d  f o r  
d r iv in g  w h ile  in to x ica te d , is  a r e a ­
so n a b le  tes t in v ie w  o f  th e  m in im al 
e x tra c t io n  o f  b lo o d , th e  e ffe c t iv e n e s s  
and w id e s p re a d  u se  o f  su ch  test, and 
th e  v ir tu a l a b s  nee o f  r isk , tra u m a , or  
pain  f o r  m o st p e r s o n s , and th e  p e r ­
fo r m a n c e  o f  th e  test is d on e in a re a ­
so n ;.o le  m a n n e r  w h e r e  th e  b lo o d  is 
ta k e s  by  a p h y s ic ia n  in a h o sp ita l en ­
v iron m en t a c c o r d in g  to  a c c e p ie d  m e d i­
ca l p r a c t ic e s .

[S e e  an n otation  p. 1882, infra]

Point from Sejtaratc Opinion

C o n st itu tio n a l L a w  § 1 0 1  —  zon e  of 
p r iv a cy

IS. A  zo n e  o f  p r iv a c y  w h ich  the 
g o v e rn m e n t m a y  not fo r c e  a p e rso n  to  
su rre n d e r  is m ark ed  b y  th e  F if t h  
A m en d m en t, an d  th e  F o u rth  Ant .-nd- 
m ent r e co g n iz e s  su ch  r ig h t  w h en  it 
gu a ra n tees  th e  r ig h t  o f  th e  p e o p le  to 
be se cu re  in th e ir  p e rso n s . [F r o m  
sep arate  o p in io n  by  D o u g la s , J.j

a f t e a f :a n c i : s  o f  c o u n s e lThomas M. McGurrin argued tlie- cause for petitioner. Edward L. Davenport argued ihe cause for respondent. F.riefs of Counsel, p 15130. infra.
• [nsj us Tf.s]'Mr. Justice Brennan delivered the opinion of the Court.Petitioner was convicted in Los Angelas Municipal Court of the criminal offense of driving an .vr.r- ■■ybi’e vr i!c- v.r tier the it v >f

OPINION OF THL COURTintoxicating liquor.1 He had been arrested at a hospital while receiv­ing trt.ttr'-rit ft>r injuries suffered ir. an accident involving the r-.uto- luobi!5 that he tad apparently been
:n .

j .
. . !
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SCKMHP.BEF. v 
S f 4  U S  7 5 7 , 1*3 L  ed withdrawn from petitioner’s body 

’ [3 5 4  U S  7 5 s j by a physician at the hospital. ‘ The chemical analysis of this sample re­vealed a percent by weight of alcohol in his biocd at the time of the of- . fense which indicated intoxication, and the report of this analysis was admitted in evidence at the trial. Petitioner objected to receipt of this evidence of the analysis on the ground that the blood had been withdrawn despite his refusal, on the advice of his counsel, to consent to the test. He contended that in that circumstance the withdrawal of the blood and the ad.ovision of the analysis in evidence denied him due process of law under the Fourteenth Amendment, as well as specific guar­antees of the Bill of Rights secured against the States by that Amend­ment: his privilege against self-in- crimination under the Fifth Amend­ment; his right to counsel under the Sixth Amendment; and his right not to be subjected to unreasonable searches and seizures in violation of the Fourth Amendment. The Ap­pellate Department of the California Superior Court rejected these con­tentions and affirmed the convic­tion.3 In view ci constitutional de­cisions since we last considered these issues in Breithaupt v Abram, 352 US 432, 1 L ed 2d 4-1S, 77 S Ct 408—see Escobedo v Illinois, 37S US 473, 12 L ed 2d 977, 84 S Ct 1753; Malloy v Hogan, 373 US 1, 12 L ed 2d 63.', 34 S Ct 14S9, and Mapc v Ohio. 3117 US 643, 6 L ed 2d 1*6-51.

CALIFORNIA 913
2d 90S, i><3 S Ct 1S2S 81 S Ct 1634, 84 ALR2d 933—we granted certiorari. 382 US 971, 15 L ed 2d 464, 36 S Ct 542. We affirm.

I.

T h e  D u e  P r o c e s s  C l a u s e  C l a i m .HJ Breithaupt was also a case in which police officers caused blood to be withdrawn from the driver of an automobile involved in an accident, and in which there was ample jus­tification for the officer’s conclusion that the driver was under the influ­ence of alcohol. There, as here, the extraction was made by a physician in a simple, medically acceptable manner in a hospital environment.
•[384 US 760]‘ There, however, the driver was un­conscious at the time the blood was withdrawn and hence had no oppor­tunity to object to the procedure. We affirmed the conviction there re­sulting from the use of the test in evidence, holding that under 3uch circumstances the withdrawal did not offend "that ‘sense of justice' of which, we spoke in Rochin v Cali­fornia, 342 US 165 [96 L ed It 72 S Ct 205, 25 ALR?.d 13961." 352 US, at 43-5, 1 L ed 2ri at 450. Breit­haupt thus requires the rejection of petitioner’s due process argument, and nothing in the circumstances of this case1 or in supervening events persuades us that this aspect of Breithaupt should be overruled.

v .r iz r . a R o th  r e t i i io r . - i r  a r ur.-.*qu:- oea'.Iy :hu*. he o b je s u  o r  r e a o r t i
. .“ontt-au.-tiri ; : i  ir.jurei ar..i :al-:ar :o a ;o  physisa'. vioier."« .in p r iic e s : or ;s in  auch 

/  r.oir,::a! fo r
T h i i  •-va* ‘.I-.-, jc d i.-n . i - . :  ; ;  the

o o rt - in io r  that he is ur.ubis :o  pro:-;-::.

v .  v A srsr.* .. i-'C U S  a :  4 4 1 , i  L
:r.u—. -.-I the S'.at:- '.r. :h s :r .  tz - t  a*. 454 W urrer.. C J .  ::334r.:ir.£ .
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n.
T h e  P r i v i l e g e  A g a i n s t  S e l f -  

I n c r i m i n a t i o n  C l a i m .[2.3] Breithaupt summarily re­jected an argument that *he with­drawal of blood and the admission of the analysis report involved in that state case violated the Fifth Amendment privilege of any person not to "be compelled in any criminal case to be a witness against, him­self,” citing Twining v New Jersey, 211 US 78, 53 L ed 97, 29 S Ct 14. But that case, holding that the pro­tections of ihe Fourteenth Amend­ment do not embrace this Fifth Amendment privilege, has been suc­ceeded by Malloy v Hogan, 378 US 1, 8, 12 L ed 2d 653, 659, S4 S Ct 14S9. We there held that *'[t]he Fourteenth Amendment secures against state invasion the same privilege that 'the Fifth Amendment guarantees, against federal infringe­ment—the right of a person to re­main silent unless he chooses to speak in the unfettered ,‘xercise of 
• [3S4 US 761’, his own will, *and to cuffer no pen­alty . . . for such silence." We therefore must :<ow decide whether the withdrawal if the LJood and ad­

mission in evidence of the analysis involved in this case violated peti­tioner’s privilege. We hold that the privilege protects an accused only from being compelled to testify against himself, or otherwise pro­ride the State with evidence of a testimonial or communicative na­ture/ and that the withdrawal of blood and use of the analysis in question in this case did not involve compulsion to these ends.[4] It could not be denied that in requiring petitioner to submit to the withdrawal and chemical analysis of his blood the State compelled him to submit to an attempt to discover evidence that might be used to pros­ecute him for a criminal offense. He submitted only afier the police offi­cer rejected his objection and di­rected the phvsician to proceed. The officer's direction to the physi­cian to administer the test over petitioner’s objection constituted compulsion for the purposes of the privilege. The critical question, then, is whether petitioner was thus compelled "to he a witness against himself.”6
• I3S4 l 'S  762]15] *]f the scope of the privilege

[3 ]  5. A  dissent suggests that the re- 
pert o f the blood test v - s  
or ‘ ‘ccm rr.unirttive,”  because the test was 
perform ed in order to < t tain the testim ony 
o f  others, comrr.urrcaii ig  to the jury  farts 
about petitioner’s condition. O f course, ali 
evidence received in c..urt is "testim on ia l” 
or "com m unicative1' if these 'w ords are 
thus used. But the F ifth  Am endm ent re­
lates only to acts or. the par; o f  the per­
son to whom the privilege applies, ?r.d 
we use these w ords subject to the tan t 
Urniv.ticrs. A  nod or he; d-shr.kc is as 
m u ;'! a sti.v,:r.ini" or "evr.-.mur.ic&tive"
act ■.:s sen se  

.;  a?
are sp'.-ien w orts, 

Ac - - -

[ 4 ]  6. M any state constitutions, includ­
ing those o f  most of the original Colonies, 
phrase the privilege ir. term s o f  com pell­
ing a person tc give ‘ ■evidence’ ' against 
him self. But our decision, cannot turn or, 
the Fifth Amencm.c-r.t's use o f  the word 
“ w itness.’ ’ ''[A .js  the m anifest purpose of 
the constitutional previsions, both o f the 
States and o f the United States, is to pro­
hibit the com pelling o f testim ony c f  r. se lf- 
incrim inating hind from, a party or a w it­
ness, the l i :  era; construction which must 
be placed upon constitutional previsions 
fo r  the protection r f  personal rights w culc 
seem to rtruire that the- cortff'tutl-.ra)
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S C H M E R B E R v
3 5 4  U S  7 5 7 , 16  L  ed coincided with the complex of values it helps to protect, we might be obliged to conclude that the privi­lege was violated. In Miranda v Arizona, 384 US 436, 16 L ed 694, 715, 86 S Ct 1602, 10 ALRSd 974, the Court said of the interests protected by the privilege: “All these policies point to one overriding thought: the constitutional foundation under­lying the privilege is the respect a government—state or federal—must accord to the dignity and integrity of its citizens. To maintain a ‘fair state-individual balance,’ to require the government ‘to shoulder the en­tire load’ . . .  to respect the in­violability of the human personality, our accusatory system of criminal justice demands that the govern­ment seeking to punish an individual produce the evidence against him by its own independent labors, rather than by the cruel, simple expedient of compelling it from his own mouth." The withdrawal of blood necessarily involves puncturing the skin for ex­traction, and the percent by weight of alcohol in that blood, as tab- lisned by chemical analysis, is evi­dence of criminal guilt. Compelled submission fails on one view to re­spect the “inviolability of the hu­man personality.” Moreover, since it enables the State to rely on evi­dence forced from the accused, the compulsion violates at least one meaning of the requirement that the State procure the evidence against an accused “by its own independent labors.”

CALIFORNIA 915
2d 90S, 83 S Ct 1526 privilege has never been given the full scope which the values it helps 

*[354 US 763] to protect suggest. History *and a long line of authorities in lower courts have consistently limited its protection to situations in which the State seeks to submerge those values by obtaining the evidence against an accused through “the cruel, simple expedient of compel­ling it from his own mouth. . . . In sum, the privilege is fulfilled only when the person is guaranteed the right ‘to remain silent unless he chooses to speak in the unfettered exercise of his own will.” ’ Ibid. The leading case in this Court is Holt v United States, 218 US 245, 54 L ed 1021, 31 S Ct 2. There the question was whether evidence was admissible that the accused, prior to trial and over his protest, put on a blouse that fitted him. It was con­tended that compelling the accused to submit to the demand that he model the blouse violated the privi­lege. Mr. Justice Holmes, speaking for the Court, rejected the argument as “based upon an extravagant ex­tension of the Fifth Amendment," and went on to say: “ [T]he pro­hibition of compelling a mar. in a criminal court to be witness against himself is a prohibition of the use of physical or morai com­pulsion to extort communications from him, not an exclusion of his body as evidence when it may be material. The objection in principle would forbid a jury i lock at a prisoner and compare his features

: r t . .*

As the passage in Miranda piicitly recognizes, however, Im-:he with a photograph in US, at 252-253. 54 L proof, ed a: *’ 21 S
7. Com pare TYijmure's view, " .h a : the a tttte ii the TYw.r. tre : :r m :r. ?*s. -

p riv i-e je  is un.::eu  to testimor.ia' ;. e r T rujillo  i'2 Ca •5. ? .  : - * i
closures. L: -.vi: iir-ictu-: a: :he or.-. : .oy - t -s.? i : r : /  - - : . \C, * i .:

ZJ-i-ipie ■* H aeuis.er, 41 : .v  1
V ' . :  1 ■■ : ? :  e " Z :r ; r . - • V . i

c.'r.::h wou:r! 'Zr.iT . * •  : •'* * . . * -*

-’ h -  .* . ■*’, Z- ■ ■

Avs-

c



916 U. S. SUPREME COURT REPORTS 16 Led 2d[6] It is clear that the protection of the privilege reaches an accused’s communications, -whatever form 
•[384 U S 764] they might ‘ take, and the compul­sion of responses which are also communications, for example, com­pliance with a subpoena to produce one’s papers. Boyd v United States, 116 US 616, 29 L ed 746, 6 S Ct 524. On the other hand, both fed­eral and state courts have usually held that it offers no protection against compulsion to submit to fingerprinting, photographing, or measurements, to write or speak for identification, to appear in court, to stand, to assume a stance, to walk, or to make a particular gesture.* The distinction which has emerged, often expressed in different ways, is that the privilege is a bar against compelling “communications” or “testimony,” but that compulsion which makes a suspect or accused the source of "real or physical evi­dence” does not violate it.17] Although we agree that this distinction is a helpful framework for analysis, we are not to be under­stood to agree with past applica­tions in all instances. There will be many cases in which such a distinc­tion is not readily drawn. Some

8. The- cases are collected  ir. 8 V.'ig'r.ore, 
ien ce  §2265 (.W cNsttghton rev. 1962 >. 
also United States v Chib: arc, SCI F2<! 
iC .-S c Cir 15-66); Ferp'.e v Graves, 64 
2= 205, 49 Ca! F.ptr ofC, 88S. 411 ?2d  

Y.'etntraub. Voice Ider.vif’CC- 
. V.’ ritirt: v Xirr.p ;£r£ gne P riv i’ ep? 

-...•r.ir.et Se’ f-IrienV.ir.stior.. 1( V.-.nd L E tv
i f  5 1 l . - o T i .

5*. 7 ;  if cvnc'.usior. wcttid not re.-i = t.-.riiy 
. v-rr. the State tried to : ; . t v  that 
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t v  I
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Ca! 114 
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tests seemingly directed to obtain “physical evidence,” for example, lie detector tests measuring changes in body function during interrogation, may actually be directed to eliciting responses which are essentially tes­timonial. To compel a person to submit to testing in which an effort will be made to determine his guilt or innocence on the basis of physio­logical responses, whether willed or not, is to evoke the spirit and his­tory of the Fifth Amendment. Such situations call to mind the principle that the protection of the privilege "is as broad as the mischief against which it seeks to guard,” Counsel- man v Hitchcock, 142 US 547, 562, 35 L ed 1110, 1114, 12 S Ct 195.
•[384 US 765][2, 8] *In the present case, how­ever, no such problem of application is presented. Not even a shadow of testimonial compulsion upon or en­forced communication by the ac­cused was involved either in the ex­traction or in the chemical analysis. Petitioner’s testimonial capacities were in no way implicated; indeed, his participation, except as a donor, was irrelevant to the results of the test, which depend on chemical anal­ysis and on that alone.5 Since the blood test evidence, although an in­
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SCHMERBER v 
384 U S 757, 1 C r, ed criminating product of compulsion, was neither petitioner's testimony nor evidence relating to some com­municative act or writing by the petitioner, it was not inadmissible on privilege grounds.

III.
T h e  R i g h t  t o  C o u n s e l  C l a i m .

[ 9 ]  This conclusion also answers petitioner's claim that in compelling him to submit to tho test in face of the fact that his objection was made 
* [384 US 76o] on the advice of counsel, “he was de­nied his Sixth Amendment right to the assistance of counsel. Since pe­titioner was not entitled to assert the privilege, has no greater right becauoc counsel erroneously advised him that hp could assert it. His claim is strictly limited to the failure of the police to respect his wish, reinforced by counsel’s advice, to be left inviolate. No issue of counsel’s ability to assist petitioner in respect of any rights he did pos­sess is presented. The limited claim thus made must be rejected.

IV.
T h e  S e a r c h  a n d  S e i z u r e  C l a i m .[io| In Breithaupt, as here, it was also contended that the chem­ical analysis should be excluded from evidence as the product of an unlawful search and seizure in vio­lation of the Fourth and Fourteenth Amendments. The Court did not decide whether the extraction of blood in that case was unlawful, but rejected the claim on the basis o: Wolf v Colorado, 335 US 25. 93 I- ed

■ CALIFORNIA 917
2d SOS, 38 S Ct 1S2.J 1732, 69 S Ct 1359. That case had held that tho Constitution did not require, in state prosecutions for state crimes, the exclusion of evi­dence obtained in violation of the Fourth Amendment’s provisions. We have since overruled Wolf in that resDect. holding in Mapo v Ohio. 367 US 643, 6 L ed 2d 1031, SI S Ct 16?-.., 34 ALR2d 933, that the exclu­sionary rule adopted for federal prosecutions in Weeks v United States. 232 US 3S3, 58 L ed 652, 34 S Ct 341, LRA1S15B S34, must also be applied in criminal prosecutions in state courts. The question is .squarely presented therefore, wheth- \ 

•[384 US 7G7] er the chemical analysis “introduced in evidence in this case should have been excluded as the product of an unconstitutional search and seizure.f'11 The overriding function of the Fourth Amendment is to protect personal privacy and dignity against unwarranted intrusion by the Slate. In Wolf we recognized "[t]he secu- i 'ty of one’s privacy against arbi­trary intrusion by the police” as be­ing “at the core of the Fourth Amendment” and “basic to a free society.” 338 US. at 27, 93 L ed at 1735. We reaffirmed that broad view of the Amendment’s purpose in applying the federal exclusionary rjie to the States in Mapp.[12! The values protected by the' Fourth Amendment thus substan­tially overlap those the Fifth. Amendment he'ps to protect. His­tory and precedent have required that we today reject the claim that the Selr-Ir.criminaticr. Clause o: the

/
\
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PIS U. S. SUPREME COURT REPORTS 26 Led 2dFifth Amendment r-: quires the hu­man body in all circumstances to be held inviolate against state expedi­tions seeking evidence of crime. But if compulsory administration of a blood test does not implicate the Fifth Amendment, it plainly in­volves the broadly conceived reach of a search and seizure under the Fourth Amendment. That Amend­ment expressly provides that “ [t]he right of the people to be secure in their jr/F.rsons, houses, papers, and effects, 'against unreasonable searches and seizures, shall not be violated (Emphasisadded.) It could not reasonably be argued, and indeed respondent does not argue, that the administration of the blood lest in this case was free of the constraints of the Fourth Amendment. Such testing proce­dures plainly constitute searches of “persons,” and depend antecedently upon seizures of “persons,” within the meaning of that Amendment.Because we are dealing with in­trusions into the human body rather than with state interferences with property relationships or private 
'  [2S4 US CCS] papers—"houses, papers, and *ef- 

fcr /:-"— we write on a dean slate. Limit ark.-.: on the kinds of property which may be seize.1 under war­rant,10 as riislinct from the proce­dures for starch and the permissible
10. See, t j.*., Gc-uiti v Ur.iurc S ia its , 

'if.5 US 29S. Co I. t*c '-tT. 41 S Ct 201:
S fy d  v Ur.tiec Siau-s, l i t .  US CIO, 29 L
*c 74C, C S Ct 624; i.r .tra . People v
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scope of search,31 are not instructive in this context. We begin with the *n assumption that once the privilege against self-incrimination has been found not to bar compelled intru­sions into the body for blood to be analyzed for alcohcl content, the Fourth Amendment’s proper func­tion is to constrain, not against all intrusions as such, but against in­trusions which are not justified in the circumstances, or which are made in an improper manner. In other words, the questions we must decide in this case are whether the •police were justified in requiring petitioner to submic to the blood test, and whether the means and procedures employed in raking his blood respected relevant Fourth A.mendrnent standards of reason­ableness.•rt3J In this case, as will often be true when charges of driving under the influence of alcohol are pressed, these questions arise in the context of an-arrest made by an officer with­out a warrant. Here, there was plainly probable cause for the officer to arrest petitioner and charge him with driving an automobile while under the influence of intoxicating liquor.1* The police officer who ar- 
• [SF4 US tf.9] rived 'at the scene shortly after the accident smelled liquor or petition­er's breath, ar.d * ■- -t ift-ed tha* ptti-
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SCHMERBER v CALIFORNIA 919
34 U S 757, 16 L cd 2d 903, 36 S C : 1 :26 “bloodshot, wa- Fourth Amendment protects for;.-,idbsy appearance.” any such intrusions on the m-.:cfitior.-cr again at chance that desired evidence mighttwo hours of the be obtained. In the absence of ae noticed similar 'dear indication that in fact suchunkenness. He evidence will be found, these funda-I petitioner “that mental human interests require lawt and that he was officers to suffer the risk that such•ices of an attor- evidence may disappear unless thereu!a remain silent, is an immediate search.[i-l Although the facts which es­tablished probable cause to arrest in this case also suggested the required relevance and likely success of a test of petitioner’s blood for alcohol, the N question remains whether the ar- | resting officer was permitted to draw these inferences himself, or was required instead to procure a warrant before proceeding with the g- test. Search warrants arc ordinar­ily required for searches of dwell­ings, and, absent an emergency, no less could be required where intru­sions into the human body are con­cerned. The requirement that a warrant be obtained is a require­ment 'hat the inferences to support the search “be drawn by a neutral arc detached magistrate instead of being judged by the officer engaged ir. the otter. competitive enterprise of ferreting o:r crime." Johnson v Unite i States. 330 US 10. 13-14. 92 L ed 406, 440. 6? S Ct 067: see also .Aguilar v Texas. 378 US 108. 310- i l l .  12 L ed 2d 723, 725, 726. S '.S Ct 1509. The importance of in­formed. detached and deliberate de- term.'w.-tions of the issue whether or n' • to invade another's body in sear: • t v i d e : . g ui l t  is indls-

tioner’s eyes were “bloodshot, wa­tery, sort of a glassy appearance.” The officer saw petitioner again at the hospital, within two hours of the accident. There he noticed similar symptoms of drunkenness. He thereupon informed petitioner "chat he was ur.der arrest and that he was entiti to the services of an attor­n s  • id that he could remain silent, a:.u .hat anything that he told me wo !d be used against him in evi­dence.”M**J While early cases suggest that there is an unrestricted “right on tiie par: of the Government, al­ways recognized under English and American law, to search the person c ;:‘ tin accused when legally arrested to discover and seize the fruits or evidences of crime,” Weeks v United States, 232 US 3S3, 392, 58 L eo 652, 655, 34 S Ct 341, LRA1915B 834; People v C'niagles, 237 NY 193, 142 NE 5c3 (1923) (Carcozo, J.), the mere fact of a lawful arrest does not end our inquiry. The sugges­tion of these cases apparently rests on two factors—first, there may be more immediate danger of concealed weapons or of destruction or evi­dence under the direct control of the accused, United States v Rablr.o- witz, 33./ US 56, 72-73, 94 L cd 653. 663, 664, 79 S Ct 430 (Frankfurter. J., dissenting); second, once a search of the arrested per.sen for weapons is permitted, it would be both impractical and unnecessary to enforcement of the Fourth Amend­ment's purpose to attemp to confine the search to those objects aFr.e. People v Chiagles, 237 NY. a‘ 157- 198, 142 NE. at 5?-!. Vac •*•••-;: the validity of these consider ; ir. general, they have lit:!. c :: 'i: it'i- :*y tvith respect to ;e : - ir" mg intrusion- be ; — the 
u -  ::•>

i t 6.. Toe ir. e - - , r  ' t •
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[

"the destruction of evidence.” Pres­ton v United States, 376 US 364, 367, 11 L ed 2d 777, 780, 84 S Ct 8S1. We are told ihat the percent­age of alcohol in the blood begins to diminish shortly after drinking stops, as the body functions to elim­inate it from the system. Particu­larly in a case such as this, where 
•I3S4 US T71] time had *to be taken to bring the accused to a hospital and to investi­gate the scene of the accident, there was no time to seek out a magistrate

mal, and that for most people the

13. "T h e l.'ood u s e  p r o f e ' : r i  :.s :■
: ,;;r ,c  ir. cur
! : V t h e s e  >;•' 
; ■■■■:'.' as

• .5.

v V M b.

cecide whether such wishes would have to be respected.14

and secure a warrant. Given these

Finally, the record shows that the test was performed in a reasonable manner. Petitioner’s blood was tak­er V.v a physician in a hospital en­vironment according to accepted medical practices. We are thus not presented with the serious questions which would arise if a search involv­ing use of medical technioue, even of 
T3S4 US 772] the most ‘ rudimentary sort, were made by other than medical person-special facts, we conclude that the attempt to secure evidence of blooa- alcohol content in this case was an appropriate incident to petitioner’s arrest.

nel or in other than medical en­vironment—for example, if it were administ ered by police in the privacy of ihe stationhovse. To tolerate searches under these conditions

&

[17] Similarly, we are satisfied that the test chosen to measure peti­tioner’s blood-alcohol level was a reasonable one. Extraction of blood samples for testing is a highly ef­fective means of determining the de­gree to which a person is under the influence of alcohol. See Breithaupt v Abram. 352 US, at 436, note 3, 1 L ed 2d at 451. Such rests are a commonplace in these days of peri­odic physical examinations11 and ex­perience with them teaches that the quantity of blood extracted is mini­

might be to invite-an unjustified ele- I ment of personal risk of infection ^and pain.[io] We thus conclude that the present record shows no violation I petitioner’s right under the Fourth and Fourteenth Amendments to be

procedure involves virtually no risk, trauma, or pain. Petitioner is not one of ihe few who on grounds of Aar. concern for health, or religious scruple might prefer some other means of testing, such as the "brentbalyr.er" test petitioner re­fused. see n. 9. supra. We need not A: nr men.
I; is 
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free of unreasonable searches andseizures. It bears repeating, how­ever, that we reach this judgment only on the facts of the present rec­ord. The integrity of an individual’s person is a cherished value of our socic-ty. That we today hold that the Constitution does not forbid the State? minor intrusions into an in­dividual’s body under ttr::. ■•ently limited conditions in no way inci-cates fts.t it permits more suts.sn- tia! intrusions, or intritskr.s under other conditions.
tir.c
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Mr. Justice Harlan, whom Mr. Justice Stewart joins, concurring:.In joining the Court’s opinion I desire to add the following comment. While agreeing with the Court that the taking of this blood test involved no testimonial compulsion, I would go further and hold that 2part from this consideration the case in no way implicates the Fifth Amendment. Cf. my dissenting opinion and that of Mr. Justice White in Miranda v Arizona, 3S4 US 504, 526, 16 L ed 2d 710, 753, 10 ALRSd 974.Mr. Chief Justice Warren, dis­senting.While there are other important constitutional issues in this case, I believe it is sufficient for me to re­iterate my dissenting opinion in Breithaupt v Abram, 352 US 422, 440, 1 L ed 2d 44S, 453, 77 S Ct 408, as the basis on which to reverse this conviction.
■£354 US 773]“Mr. Justice Black, with whom Mr. Justice Douglas joins, dissenting.I would reverse petitioner's con­viction. I agree with the Court that the Fourteenth Amendment made applicable t< the States the Fifth Amendment's provision that “No person . . shall be compelledin any criminal case to be a witness against himself . . . "  But I dis­agree with the Court’s, holding that California did not violate the peti­tioner': :vr.-vtutiorai right against seif-lncrimin.-.t'-:;: when it comp A. A i

ar.-.-.r r h i > *.v [ * J. to allow a
a v o t e r  to  p .r-. a:.- b i c o d  v e s s e ls  n order v. e— _ t . • — ;and ;.r.;::yn- :: : *r '-.lie content, 
.m.d ; her. f . . .  a® »vi-

compelied [petitioner] to submit to an attempt discover evidence [in his blood] that might be [ar.c was] used to prosecute him for a criminal offense.” To reach the conclusion that compelling a person to give his bleed to help the State convict him is not equivalent to compelling him to be a witness against himself strikes me as quite an extraordinary feat. The Court, however, over­comes what had seemed to me to be an insuperable obstacle to its con­clusion by holding that . .the privilege protects an accused only from being compelled to testify against himself, or otherwise pro­vide the State with evidence of a 'testimonial or communicative na­ture, and that the withdrawal of blood and use of the analysis in ques­tion in this case did not involve com­pulsion to these ends.” (Footnote omitted 3I cannot agree the*' this distinction and reasoning of the Court justify denying petitioner hL Bill of Rights’ guarantee that he must not be com­pelled to be a witness against him­self
" [35 i US 774]‘ In the nrst place it seems to me that the compulsory extraction of petitioner’s biord for analysis so that the person who analyzed it could give evidence to convict him had both a "testimonial" and a "eom- mur . * i vp nature." The sole pur- r.o of this pr-je :: wrier proved 

"o  be  j !  w a s  to  c b r v r  "t -. —

V t i



opinions of 1 it ought to 1The libera Bill of Eigh United Stati sor Wigmor S Wigmore, ed 1940), p one amo ng 1 a! decisions ease, at pp. 752, all the decided that and forfeitu si on of off i
41

a r
c r im in a l  p r o  

■poses o f  . 
th e  F i f t h  
c la r e s  t h a t  
p o lle d  in  an 
w itn e s s  aa  
w ith in  th e  
A m e n d m e n t  

• . . |

O b v io u s ly  
t io n  w a s  n< 
b y  th e  lite r , 
A m e n d m e n t  
C o u r t  a n n o i 
t io n a l in te r  
g e n e r a l ly  f< 
t i c u la r ly  in 
B ill  o f  P .iyh

U k yA c.?se [of constitu security of 
o i-p r .'v es  
f-J>d it , d s u  
th e  r ig h t .  r.

.’ id  th i.v  
tinIV of r
.h e‘ -n, and

1C Led 2djury that petitioner was more or less drunk.I think it unfortunate that the Court rests so heavily for its very restrictive reading of the Fifth Amendment’s privilege against seli- incrimination on the words "testimo­nial” and "communicative.” These words are not models of clarity and precision as the Court’s rather la­bored explication shows. Nor can the Court, so far as I know, find precedent in the former opinions of this Court for using these particular words to limit the scope of the Fifth Amendment’s protection. There is a scholarly precedent, however, in the late Professor Wigmore’s learned treatise on evidence. Ine used "tes­timonial” which, according to the latest edition of his treatise revised by McXaugnton, means "communi­cative ,S Wigmore, Evidence § 22̂ 3 (McNiughton rev 1961), p. STS), as a key word in his vigorous and ex­tensive campaign desigr.ed to keep the privilege against seif-incrimina- iion "within limits the s .rictest pos­sible.” S Wigmore, Evidence § 2251 (3d ed 1940), p. SIS. Though my admiration for Professor Wigmore’s scholarship is great, I regret to see the word he used to narrow the Filth Amendment’s protection play such a major part in any o: this Court’s opinions.1 am happy that the Court itself refuses to follow Professor Wjg- more’s implication that the Fifth *:sst us "5j Amendment “goes no further than to bar the use of forced self-incriminat­ing statements coming from a "per­son’s own lips." It cvuveccs. as it must so long .* s Boyd v United States, 116 Uf. 0-6. 29 L ed 745, 6

extract a human being’s blood to convict him of a crime because of the blood’s content but proscribes compelled production of his lifeless papers. Certainly there could be few papers that would have any more "testimonial” value to convict a man of drunken driving than would an analysis of the alcoholic content of a human being's blood in­troduced in evidence at a trial for driving while under the influence of alcohol. In such a situation blood, of course, is not oral testimony given by an accused but it can certainly "communicate” to a court and jury the fact of guilt.The Court itself, SS4 US at page 764, 16 L ed 2c at page 916. ex­presses its own doubts, i: not fears, of its own shadowy distinction be­tween compelling “physical evi­dence" like blood which it holds does not amount to compelled self-incrim­ination, and "eliciting responses wh'ch are essentially testimonial.” And in explanation of its fears the Court goes on tc warn that"To compel a person tc submit to testing [by lie detectors for exam­ple] in which at. effort will be made to determine his guilt or innocence on the basis of phys ^gical re­sponses. whether willed . r not. is to evoke the spirit rmc history of the Fifth Amendment. Such situations call to mind the principle that the protection of the privilege 'is as broad as the mischief against which it seeks to guard.’ Conns Urn. an v Hitchcock, 142 US 547. 562 if.5 L ed 1110, 1114. 12 S Ct :&»].” 'A basic error in the Court’s hold­ing and opinion is its failure to give the Fifth Am.: r. dm.. ttt’s y to . tion
" . I s 7 To]
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SCHMERBER v
SS4 US 757, 16 L ed opinions of this Court have declared it ought to have.The liberal construction given the Ptill of Rights’ guarantee in Boyd v United States, supra, which Profes­sor Wigmore criticized severely, sea 8 Wigmore, Evidence, § 2264 (3d ed 1940), pp. 366—373, makes that one among the greatest constitution­al decisions of this Court. In that case, at pp. 634-635, 29 L ed at p. 752, all the member? of the Court decided that civil suits for penalties and forfeitures incurred for commis­sion of offenses against the la w ,". . . are within the reason of criminal proceedings for all the pur­poses of . . . that portion ofthe Fifth Amendment which de­clares that no person shall be .com­pelled in any criminal case to be a witness against himself; within the meaning of the FifthAmendment to the Constitution 

»»2..  .  .  . |Obviously the Court's interpreta­tion was not completely supported tv the literal language of the Fifth Amendment. Recognizing this the Cturt announced a rule of constitu­tional interpretation that has been generally followed ever since, par­ticularly in judicial construction of PJill of Rights guarantees:"A close and literal construction [of constitutional provisions for the sec irity of persons and property] deprives them of half their efficacy, and leads to gradual depreciation of the right, as if it consisted more in sound ‘■’nan in substance. It is the duty of courts to be watchful for the constitutional right? th-. :i*l- zct:. ar.d a v _. r.t nr.;' st-' a'.try er>
A r r . a j . r . t y  . :

CALIFORNIA 923
2 i  90?, So S Ct 1S26 United States, supra, 116 US at p. 635, 29 L ed at p. 752.The Court went on to say, 116 US at page 637, 29 L- ed at p. 753, that to require “an owner to produce his private books ar.d papers, in order to prove his breach of the laws, and thus to establish the forfeiture of his property, is surely compelling him to furnish evidence against him­self.” The Court today departs from the teachings of Boyd. Petitioner Schnierber has undoubtedly been compelled to give his blood 'To fur­nish evidence against himself," yet the Court holds that this is not for­bidden by the Fifth Amendment. With all deference I must say that the Court here gives the Bill of Rights' safeguard against compul­sory self-incrimination a construc­tion that would generally be con­sidered too narrow and technical even in the interpretation of an ordi­nary commercial contract.The Court apparently, for a rea­son I cannot understand, finds some comfort for its narrow construction of the Fifth Amendment in this Court's decision in Miranda v Ari­zona, 3S4 US 436, 16 L ed 2d 694, SG S Ct 1602, 10 ALRSd 974. I find nothing whatever in the majority opinion in that case which either 
d i r e c t ly  or indirectly supports the holding in this case. In fact I think the interpretive constitutional phi- losr ny used in Miranda, unlike that used in inis case, gives the Fifth Amendment’s prohibition against compelled self-ir.crimimri-*r. u broad and liberal construction in lira- with th£ whOle*or.\•= :•.*]rr.r. ;r: 1 ho
r! ?V 'i T M  £  ::* V  ? m  **r r  i  -  1 *v o  *■ ; .



V. S. SUPREME COUP I  REPORTS 1G L ed 2dihe unsoundness of what the Court here holds. That sentence reads: "Since the blood test evidence, al­though an incriminating product of compulsion, was neither petitioner's testimony nor evidence relating to some communicative act or writing by the petitioner, it was not inad­missible on privilege grounds.”
* I3S4 I 'S  775]'How can it reasonably be doubted that the blood test evidence was not in all respects the actual equivalent of "testimony” taken from petition­er when the result of the test was offered as testimony, was considered by the jury as testimony, and the jury’s verdict of guilt rests in part on that testimony? The refined, subtle reasoning and balancing proc­ess used here to narrow the scope of the Bill of Rights' safeguard against self-incrimination provides a handy instrument for further narrowing of that constitutional protection, as well as oth^s, in the future. Be­lieving with the Framers that these constitutional safeguards broadly construed by independent tribunals of justice provide our best hope for beeping our people free from gov­ernmental oppression, I deeply re­gret the Court's holding. For the foregoing reasons as well as those set out in concurring opinions of Black and Douglas. JJ., in Rochin v California, 342 US 165, 174, 177, 96 L c-d 3 S3, 191. 192, 72 S Ct 205. 25 Al R2d 1296, and my concurring A.ion in Mapp v Ohio, 267 US 6 53. 661. 6 U ed 2d 10S1. 1093, Si S C: ICS 4. S4 ALR 2d 933. and the dis- > mine opinions ir Bretthaunt v ram. 252 US 432. 130, 442, 1L ed 

-C. !■)?, uoS. 4o5* ii Set 408. I cas- sc-nt fjvrn the Court's holding and •"muon in this care.

2*Ir. Justice Douglas, dissenting.I adhere to the views of The Chief Justice in his dissent in Breithaupt v .Abram, 352 US 432, 440, 1 L ed 2d 445, 453, 77 S Ct 40S, and to the views I stated in my dissent in that case (id.. 442, 1 L ed 2d 455) and add only a word.We are dealing with the right of privacy which, since the Breithaupt case, we have held to be within the penumbra of some specific guaran­tees of the Bill of Rights. Griswold v Connecticut, SSI US 479. 14 L ed 2d 510 85 S Ct 1678. Thus, the Fifth .Amendmeni marks "a zone of privacy” which the Government may not force a person to surrender. Id., 484. 34 L ed 2d 515. Likewise the Fourth -Amendment recognizes thatright when it guarantees the right
T 354 US 779] of the people to be 'secure "in their persons.” Ibid. No clearer invasion of this right of privacy can be imag­ined than forcible blood-letting of the kind involved here.Mr. Justice Fortas, dissenting.I would reverse. In my view, pe­titioner's privilege against sc-lf-in- crimination applies. I would add that, under the Due Process Clause, the State, in its role as prosecutor, has no right to extract blood from an accused or anyone else, over his protest. As prosecutor, the State h- 5 no rich: to commit any kind of vi; ’•. rice upon the rscu, or to utilize e results of suck a tort, arc the extraction of bh.nd, over protest, is ; r 'sct of vr ie.nee. Cf. Chief J .s'ice Wi.mr.'s dis.-vnting opinion in BrUthaupt v Abram. 352 US 432, 

4 t o .  1 I. or. 2d ■ ; ? .  453, 77 S Ct 468.

DSt at pro- Geo the rest: arrei own to tj for ;as a prosi pros of Alions lions 
r e a f  i 336.1 

Orop
r . .

i ’ f r;.



SUMMARY OF PRIMARY POINTS REGARDING 

CSSSHB 438 (Judiciary)

Page 2, lines 4-9 infer that in setting bail and 

release conditions, "danger to the community" can only 

be considered by the court in cases of drunk driving. 

Deletion of line 4 cures this potential problem.

Page 2, lines 28-29 requires mandatory license revo­

cation only for drunk driving, thus making a signi­

ficant change in current law, which requires mandatory 

revocation for other offenses.

Page 6 , line 18 requires a sentence of 120 consecutive 

hours for a first offense drunk driving. This type of 

sentence is difficult to administer by the division of 

corrections.

Page 6 , lines 28-29 make a third drunk driving offense 

a felony. Felony procedures such as grand jury, pre­

liminary hearing and a twelve-person jury are inappro­

priate for drunk driving cases, especially if the 

mandatory penalty is only 120 days. This type of 

penalty could be accommodated as a misdemeanor.

Page 9, lines 24-25 make refusal to take a breathalyzer 

a misdemeanor. This provision is constitutional. Page



blood. This provision is also constitutional. However, 

together they constitute an unconstitutional scheme 

when applied to simple drunk driving cases. A  different 

situation arises for negligent homicide and felony 

assault cases involving drinking drivers.

6. Page 10, lines 9-10 creates confusion as to what the 

remedy will be for a violation of constitutional rights, 

especially in light of page 1, lines 22-23. This 

provision could lead to the exclusion of reliable 

evidence in a serious criminal case.

7. Page 10, lines 21-22, 28-29, and page 11, lines 1-2, 

and line , should keep the existing language "under 

the influence of intoxicating liquor." The offense in 

AS 28.35.030 is entitled Driving While Intoxicated, but 

one of the legal elements of the offense is being 

"under the influence of intoxicating liquor." /VS 

28.35.030 does not say anything about being "intcxicated" 

and 28.35.033 should be consistent. This is a technical 

point of drafting.

8 . Page 12, lines 10-17 should be more clearly drafted.

If blood may be drawn from an unconscious person then

the provision should simply state that. If an unconscious 

person commits the crime of refusing to take a breathalyzer 

then it should clearly say so. (This latter result is 

undoubtedly unconstitutional.



SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 438

" A n  a c t  r e l a t i n g  to t h e  a d m i n i s t r a t i o n  o f  c h e m i c a l  b l o o d  

t e s t s  to p e r s o n s  a r r e s t e d  f o r  c e r t a i n  o f f e n s e s  i n v o l v i n g  m o t o r  

v e h i c l e s . "

O v e r v i  e w :

S S H B  No. 4 3 8  r e q u i r e s  a b l o o d  t e s t  f c r  a l c o h o l  c o n t e n t  f o r  

p e r s o n s  a r r e s t e d  f o r  an a l l e g e d  c r i m e  w h i l e  d r i v i n g  u n d e r  t h e  

i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  if t h e  c r i m e  is a h o m i c i d e  c r  

a s s a u l t .  If e n a c t e d ,  S S H B  Nc. 4 3 8  w o u l d  t e n d  to i n c r e a s e  t he 

n u m b e r  of O M V I  c o n v i c t i o n s  in A l a s k a  in i n s t a n c e s  w h e n  d e a t h  o r  

i n j u r y  r e s u l t e d  f r o m  t h e  d r i n k i n g  a n d  d r i v i n g  b e h a v i o r .  It w o u l d  

a l s o  i n c r e a s e  th' s u b s q u e n t  r e f e r r a l  to p r o g r a m s  f o r  a l c o h o l  

s c r e e n i n g  a n d  d i a g n o s i s  o f  p e r s o n s  w h o  a r e  i n v o l v e d  in a c c i d e n t s  

a n d  d e a t h s  w h e n  d r i v i n g  a m o t o r  v e h i c l e  w h i l e  u n d e r  t h e  i n f l u e n c e  

o f  a l c o h o l .

P r e s e n t l y  m a n y  p e r s o n s  c h a r g e d  w i t h  an O M V I  o f f e n s e  a r e  r e f u s i n g  

to t a k e  a b r e a t h a l y z e r  t e s t .  L a c k  o f  b l o o d  a l c o h o l  c o n t e n t  ( B A C )  

as e v i d e n c e  in O M V I  t r i a l  h a s  c o n t r i b u t e d  to m a n y  n o t  g u i l t y  

v e r d i c t s  b e i n g  r e t u r n e d  b y  j u r i e s  e v e n  t h o u g h  s u b s t a n t i a l  o t h e r  

e v i d e n c e  m a y  h a v e  b e e n  p r e s e n t e d  in t h e  c a s e .

D i v i s i o n  o f  P u b l i c  H e a l t h  L a b o r a t o r y  P r o g r a m  I m p a c t :

I n c l u d i n g  b l o o d  t e s t i n g  f o r  a l c o h o l  as an a d d i t i o n  to t h e  

a l c o h o l  b r e a t h  t e s t i n g  p r o g r a m  w o u l d  h a v e  an i m p a c t  on t h e  

D i v i s i o n  o f  P u b l i c  H e a l t h  l a b o r a t o r y  p r o g r a m .  R e g u l a t i o n s  

g o v e r n i n g  t e c h n i q u e s ,  m e t h o d s ,  a n d  s t a n d a r d s  w o u l d  h a v e  to be 

p r o m u l a g a t e d , n o n - s t a t e  l a b o r a t o r i e s  a n d  t e c h n i c i a n s  c e r t i f i e d ,  

a n d  a p r o f i c i e n c y  p r o g r a m ,  a n d  a r e c o r d s  s y s t e m  e s t a b l i s h e d .  T h i s  

p r o g r a m  w o u l d  be d e s i g n e d  to be u n d e r  c e n t r a l  s t a t e  c o n t r o l  to 

e n s u r e  s t a t e - w i d e  c o n s i s t e n c y  a n d  a c c u r a c y .
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D e p a r t m e n t ' s  P o s i t i o n :

T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  s u p p o r t s  

l e g i s l a t i o n  w h i c h  w o u l d  t e n d  to p r e v e n t  t h i s  m o s t  d a n g e r o u s  

b e h a v i o r  w i t h  i t s  s i g n i f i c a n t  c o s t  to t h e  s t a t e  in t e r m s  o f  

d e a t h ,  i n j u r y ,  a n d  p r o p e r t y  d a m a g e .

R e c o m m e n d e d  by

R o b e r t  L. C o l e  

C o o r d i n a t o r  

O f f i  ce o f  A 1 c o h o l i  cm 
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E. S. Rabeaul, M . D .
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D i v i s i o n  o f  P u b l i c  H e a l t h
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H e l e n  D. B e i r n e  

C o m m i  s s i o n e r
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST
B i l l / R e s o l u t i Q n  N o ._____
Title Adnlustration o

R eq u e s t e d  by  Health & Social Services
blood tests to persons arrested for offenses involving

1/19/82

EMI

Date

I I .  F ISCAL DETAIL 
Agency A f f e c t e d _ Health & Social Services
P ro g ram  C a t e g o r y  A f f e c t e d  P u b l i c  H e a l t h
BRU, P r o g r am ,  O r S u b p ro g ra m (s )  A f f e c t e d  L a b o r a t o r i e s
(N o t e :  I f  more th an  one b u d g e t  componen t i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

amounts t n d  fu n d in g  f o r  e ach  componen t i n  th e  a n a l y s i s  s e c t i o n . )
EXPENDITURES (T  lo u sand s  o f  D o l l a r s )

1 00  PERSONAL SERVICES
200  TRAVEL
300  CONTRACTUAL
4 0 0  COMMODITIES
500  EQUIPMENT
600  LAND & STRUCTURES
700  GRANTS,CLAIMS,ETC.

TOTAL

FY 82

■St.

.dCb

FY 83
 IB.9'

4.8
JLCL

FY 8 4
18~.TT
JL _8_
J L i L

FY 85

in q

FY 86
“2 B T T

J L 2 L
l? n

FY 87
"ZT T

Q J L

074

- 0 - 60.7 42.2 46.8 52.1 58.2

FUNDING (T h ou sand s  o f  D o l l a r s )

GENERAL FUND - 0 - 60.7 42.2 46.8 52.1 58.2
FEDERAL FUNDS
OTHER ( S p e c i f y  S o u r c e )

POSITIONS

FULL TIME 
PART TIME 
TEMPORARY

O
 

| 1 .5 .5 .5 .5

I I I .  ANALYSIS (S e e  F i s c a l  N o te  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )
A chemist will be required to perform proficiency testing and on-site inspections 
of an estimated five laboratories requesting certification. Travel funds are 
provided for both training of laboratory personnel and on-site inspections conducted 
annually. Gas chromatog^phic equipment and supplies for its operation are necessary 
for validation of proficiency test samples and training programs.

7

I V .  DATE 1722/82_____________

O r i g i n a l :  L e g i s l a t i v e  F in a n c e  
c c :  Budge t and Management

P r im e  S p o n s o r  ( F i r s t  L e g i s l a t o r  Mamed) 
3 3 - 0 0 1  (R e v .  1 2 / 8 1 )

PREPARED BY H a r ry _ .T .  C o l v i n ,  Ph n . 
PHONE



ANALYSIS BY BILL SECTION OF CSSSHB438

SEC.

3

2

3

N O . P A G E  & L I N E  

1; 13

1; 23

1; 29

2 ;  1 0

2; 28 

3? 4

F e b r u a r y  18, 1982

A N A L Y S I S  O F  S E C T I O N

E x e m p t s  " h e a l t h  c a r e  p r o v i d e r s "  
f r o m  b a t t e r y  c h a r g e s  b r o u g h t  b y  
d e f e n d a n t s  w h o  a r e  the s u b j e c t  of 
n o n - c o n s e n s u a l  b l o o d  t e s t s  - 
A S  0 9 . 6 5 . 0 9 5 ( a ) .

A l l o w s  a m a g i s t r a t e  o r  judge, as a 
c o n d i t i o n  to r e l e a s e  (us u a l l y  at 
f i r s t  b a i l  h e a r i n g )  to h o l d  t h e  
d r u n k  d r i v e r ' s  l i c e n s e ,  u n t i l  he  
s o b e r s  u p  (a c o m m o n  D r a c t i c e  n o w ) . 
R e q u i r e s  the j u d g e  to h o l d  t h e  
l i c e n s e  u n t i l  t h e  ca s e  is 
c o n c l u d e d ,  if he f o u n d  p r o b a b l e  
c a u s e  t o  b e l i e v e  t h a t  the d r u n k  
d r i v e r  h a d  b e e n  c o n v i c t e d  o f  D. W . I .  
w i t h i n  t h e  p r i o r  t h r e e  ye a r s .
P o l i c e  o f f i c e r s  s h o u l d  u s u a l l y  h a v e  
a c c e s s  t o  d r i v i n g  r e c o r d s  for th i s  
p u r p o s e .  - AS  1 2 . 3 0 . 0 2 0 ( b ) .

A l l o w s  t h e  a c c u s e d  to r e q u e s t  
c a n c e l l a t i o n  of t h a t  c o n d i t i o n  and 
r e t u r n  o f  the l i c e n s e ,  at t h e  
D i s t r i c t  C o u r t  a r r a i g n m e n t  (within 
10 d a v s  in A n c h o r a g e ) . - 
A S  1 2 . 3 0 . 0 2 0 ( i ) .

R e v i s e s  2 8 . 1 5 . 1 8 1  on R e v o c a t i o n s  of 
l i c e n s e s ,  to u s e  n e w  l a n g u a g e  in 
A S  2 8 . 1 5 . 1 8 1 (a) (1) - (7) ' ( e . g . ,
"AS 1 1 . 4 1 . 1 0 0 - 1 1 . 4 1 . 2 5 0 "  i n s t e a d  of 
" m a n s l a u g h t e r  and n e g l i g e n t  
h o m i c i d e " ]

S e t s  a c l e a r  m a x i m u m  r e v o c a t i o n  
p e r i o d  of  10 v e a r s ,  m i n i m u m  r e m a i n s  
at 30 days, - AS 2 8 . 1 5 . 1 8 1 ( b ) .

L e a v e s  a m i n i m u m  o n e  ve a r  
r e v o c a t i o n  for 2nd o f f e n s e  in _5 
v e a r s , b u t  sets it at t h r e e  v e a r  
r e v o c a t i o n  if w i t h i n  1 v e a r  p e r i o d  
o r  if had three o r  more w i t h i n  the 
5 vears. - AS 2 8 . 1 5 . IF 1 (c) ( d ) .



A l l o w s  a c o u r t  on f i r s t  c o n v i c t i o n  
o n l y  (as p r e s e n t  law) to i s s u e  a 
" c e r t i f i c a t e  of l i m i t e d  d r i v i n g  
p r i v i l e g e s . "  F i r s t ,  l i c e n s e  m u s t  
be  r e v o k e d  for a t  l e a s t  60 d a y s , 
a n d  d e f e n d a n t  h a v e  s h o w n  n e e d  b y  a 
p r e p o n d e r a n c e  of e v i d e n c e .  T h e  
n e e d  m i g h t  i n c l u d e  " n e c e s s a r y  
h e a l t h  c a r e  to t h e  p e r s o n  o r  a 
m e m b e r  o f  his i m m e d i a t e  f a m i l y "  
(n o t  in p r e s e n t  l a w ) .

P r o v i d e s  for " o t h e r  j u r i s d i c t i o n "  
r e v o c a t i o n s  as e v i d e n t i a r y  and t h a t  
all r e v o c a t i o n  p e r i o d s  to run 
c o n s e c u t i v e l y .

R e v i s e s  2 8 . 1 5 . 1 9 1 ( c )  to m a k e  
c e r t a i n  all l i c e n s e  a c t i o n s  u n d e r
2 8 . 1 5 . 1 8 1  are r e v o c a t i o n s , n o t  
s u s p e n s i o n s ,  so a l l  tests m u s t  be 
r e t a k e n .  Do e s  n o t  a p p l y  to p o i n t  
s u s p e n s i o n s  or  s a f e t y
r e s p o n s i b i l i t y  s u s p e n s i o n s .

S p e c i f i e s  c r i t e r i a  and m e c h a n i c s  
o f  i s s u a n c e  of c e r t i f i c a t e  for 
l i m i t e d  d r i v i n g  p r i v i l e g e s  by  the 
co u r t .  R e v i s e s  A S  2 8 . 1 5 . 1 9 1 ( d ) .

A m e n d s  AS  2 8 . 1 5 . 2 0 1  to a v o i d  
c o n f l i c t s  w i t h  AS 2 8 . 1 5 . 1 8 1  
r e v o c a t i o n s .

R e p e a l s  a n d  r e - i n a c t s  
2 8 . 1 5 . 2 1 1 . B a s i c a l l y  m a k e s  c l e a r  
t h a t  (unlike " s u s p e n s i o n s "  for 
p o i n t s ,  etc.) a r e v o c a t i o n  u n d e r
2 8 . 1 5 . 1 8 1  r e q u i r e s  all n e w  t e s t s  
and a l s o  "p r o o f  of f i n a n c i a l  
r e s p o n s i b i l i t y .

R e p e a l s  and r e - i n a c t s  2 8 . 3 5 . 0 3 0  - 
the " D . W . I . "  s tatute. No c h a n g e s  
in e l e m e n t s  of t h e  crime. R a s i c  
c h a n g e s  are at t h e s e  s u b s e c t i o n s  
a n d  pa g e s ;

T h i r d  and s u b s e q u e n t  D . r . I .  is C 
felonv. F i r s t  and s e c o n d  s t i l l  A



6; 1 7  (c) I n c r e a s e s  f r o m  72 to 120 h o u r s
m a n d a t o r y  1st s e n t e n c e .  A n d  f r o m  
C o n s e c u t i v e  10 d a v s  to  20 d a y s  
c o n s e c u t i v e  for 2 n d  D . W . I .  in _5 
v e a r s .

6; 23 (d) E x c e p t i o n  to (c) - 60 dayi. c o n s e c u­
t i v e  m a n d a t o r y  for 2nd n . w . I .  in 
o n e  y e a r .  N e w  d e t e r r a n c e  for f i r s t  
y e ar.

6;77 (e) T h i s  is t h e  C felony. - T h i r d
c o n v i c t i o n ,  r e g a r d l e s s  o f  p e r i o d .  
M i n i m u m  m a n d a t o r y  s e n t e n c e  o f  120 
d a y s .

7; 2 (f) " S a f e t y  c l a u s e "  for the m i n i m u m
m a n d a t o r y ,  p r e v e n t i n g  s u s p e n s i o n ,
3 . I.S. to a v o i d  the terms.

7;7 (g) L i c e n s e  r e v o c a t i o n  p e r
2 8 . 1 5 . 1 8 1 ,  a n d  a l c o h o l
r e h a b i l i t a t i o n  r e q u i r e d  - in 
p r e s e n t  2 8 . 3 5 . 0 3 0 .

7; 14 (h) " C a t c h  all" c l a u s e  for u s e  o f
o t h e r  . j u r i s d i c t i o n  D.W.I.
c o n v i c t i o n s .

7; 39 (i) R e h a b i l i t a t i o n  r e c o r d s  r u l e  -
in p r e s e n t  2 8 . 3 5 . 0 3 0 .

10 7;28 R e v i s e s  2 8 . 3 5 . 0 3 2 ( a )  - the a c t u a l
" b r e a t h  t e s t "  sta t u t e .
H o u s e k e e p i n g  cha n g e s .

11 8;10 R e v i s e s  2 8 . 3 5 . 0 3 2 ( b )  to te l l
a r r e s t e d  p e r s o n  r e f u s a l  to g i v e  
b r e a t h  s a m p l e  w i l l  r e s u l t  in one 
y e a r  r e v o c a t i o n ,  u p  fr o m  3 m o n t h s  
in p r e s e n t  law.

12 9;10 R e v i s e s  2 8 . 3 5 . 0 3 2 ( d )  to i n c r e a s e
f r o m  o n e  y e a r  to two y e a r s  the 
r e v o c a t i o n  p e r i o d  for r e f u s a l ,  iLf 
a r r e s t e d  p e r s o n  w a s  c o n v i c t e d  of 
D . W . I .  w i t h i n  p r e v i o u s  2 veai..;. 
O n e  y e a r  e n h a n c e m e n t  in p r e s e n t
law.

13 9;17 H o u s e k e e p i n a  cha n g e s .



14 9?27

15 10 ; 11

1 6  1 1 ; 8  

1 1
(line 13)

17 11,-26

18 12 ; 10

20 12;18

A m e n d s  2 8 . 3 5 . 0 3 2  t o  m a k e  b r e a t h  
t e s t  r e f u s a l  a B m i s d e m e a n o r  a n d  
r e q u i r e  72 c o n s e c u t i v e  h o u r s  
i m p r i s o n m e n t ,  c o n s e c u t i v e  to a n y  
o t h e r  c o n v i c t i o n .  T h e  " s a f e t y  
c l a u s e s "  o n  s u s p e n s i o n s  a n d  S.I.S. 
a r e  i n c l u d e d .  A l s o  at (h) the 
c o n s t i t u t i o n a l  b l o o d  t e s t i n g  for 
all D . W . I . ' s  is a l l o w e d , n o t  
r e q u i r e d .

H o u s e k e e p i n g  - p u t s  b a c k  in 
2 8 . 3 5 . 0 3 3 ( a ) ( 4 )  w h i c h  w a s
a p p a r e n t l y  u n i n t e n t i o n a l l y  r e p e a l e d  
e a r l i e r .

Sec. 16 - H o u s e k e e p i n g

Sec. 17 - H o u s e k e e p i n g  - H.S.S. 
to set s t a n d a r d s  for a n a l y s i s ,  etc. 
o f  the b l o o d  for a l c o h o l .

R e v i s e s  2 8 . 3 5 . 0 3 4  to i n c r e a s e  
r e v o c a t i o n  p e r i o d s  t o  one y e a r  a n d  
two y e a r s  for b r e a t h  t e s t  r e f u s a l ,  
u p  f r o m  t h r e e  m o n t h s  and o n e  y e a r  
u n d e r  c u r r e n t  law. D e l e t e  D i s t r i c t  
C o u r t  a b i l i t y  to  g i v e  a l i m i t e d  
l i c e n s e  f o r  b r e a t h  t e s t  r e f u s a l  
r e v o c a t i o n .

A l l o w s  b l o o d  s a m p l e  to be t a k e n  
f r o m  u n c o n s c i o u s  d r u n k  driv e r .

D e f i n e s  " c h e m i c a l  test" 
a p p r o p r i a t e l y  to d e a l  w i t h  n e w  
b r e a t h  t e s t i n g  d e v i c e s  w h i c h  
a c t u a l l y  t e s t  a l c o h o l  in the 
b r e a t h ,  n o t  bl o o d .
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F e b r u a r y  18, 1982 

R e w r i t e  * Sec. 2 as  f o l l o w s :

L I N E  23, P A G E  1 -

* Sec. 2 AS  1 2 . 3 0 . 0 2 0 ( b )  is a m e n d e d  b y  a d d i n g  a n e w  
p a r a g r a p h  to read:

(7) r e q u i r e  t h e  p e r s o n  to s u r r e n d e r  h i s  d r i v e r ' s  
l i c e n s e  to t h e  p e a c e  o f f i c e r  or  to t h e  c o u r t  for a 
s p e c i f i e d  p e r i o d  o f  h o u r s  in o r d e r  to e n a b l e  t h e  
a r r e s t e d  p e r s o n  to b e c o m e  s u f f i c i e n t l y  s o b e r  to 
o p e r a t e  a m o t o r  v e h i c l e ,  if  the p e r s o n  is c h a r g e d  
w i t h  an o f f e n s e  i n v o l v i n g  d r i v i n g  w h i l e  
i n t o x i c a t e d .  H o w e v e r ,  if the j u d i c i a l  o f f i c e r  
f i n d s  p r o b a b l e  c a u s e  to b e l i e v e  t h a t  t h e  p e r s o n  
has b e e n  c o n v i c t e d  o f  an o f f e n s e  i n v o l v i n g  d r i v i n g  
w h i l e  i n t o x i c a t e d  w i t h i n  t h e  t h r e e  y e a r s  p r i o r  to  
his a p p e a r a n c e ,  t h e  j u d i c i a l  o f f i c e r  s h a l l  o r d e r  
the l i c e n s e  h e l d  b y  the o f f i c e r  o r  t h e  c o u r t  u n t i l  
the co: e l u s i o n  o f  the c a s e  c h a r g e d ,  a n d  s h a l l  
o r d e r  the p e r s o n  not to o p e r a t e  a n y  m o t o r  v e h i c l e .

L I N E  4, P A G E  2 - d e l e t e  all a f t e r  "(j)"
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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 438 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWELFTH LEGISLATURE - SECOND SESSION 

A BILL

i Act entitled: "An Act relating to opcrating or driving a motor vehicle

while intoxicated."

ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65.095(a) is amended to read:

(a) No civil or criminal action arising out of battery may be

brought against a health care provider for the act of taking a blood

sample if' the sample is taken

(1 ) at the request of a police officer under the circum­

stances specified in AS 28.35.035 or when the arresting officer has a 

search warrant or court order authorizing the taking of the blood sample; 

and

(2 ) without the use of excessive or unreasonable force.

* Sec. 2. AS 28.15.181(a)(5) is amended to read:

(5) operating or driving [OR OPERATING] a motor vehicle while

intoxicated [UNDER THE INFLUENCE OF ALCOHOL OR ANOTHER DRUG];

" Sec. 3. AS 28.15.181(b) is amended to read:

(b) A court convicting a person of an offense under (a)(1) - (7)

of this section shall revoke that person's driver's license for a period

of not less than 30 days for the first conviction, unless the court

determines that the person's ability to earn a livelihood would be

severely impaired and a limitation under AS 28.15.201 can be placed on

the license which will enable the person to earn a livelihood without

excessive risk or danger to the public. If a court limits a person's

license under this subsection, it shall do so for a period of not less

-1- • CSSSHB 4 3 8 (Jud)
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than 30 d a y s , unless the person is convicted of an offense under (a)(5) 

of this section, in which case the court shall revoke the person’s 

license, but may grant that person limited license privileges for a 

period of not less than 60 days. Upon a subsequent conviction of a 

person for any offense under (a) of this section, the court shall revoke 

the p e r s o n’s license and -may not grant him any limited license privi­

leges for the following periods:

(1 ) not less than one year for the second conviction; and

(2 ) not less than three years for a third or subsequent 

conviction.

* Sec. 4. AS 28.15.201(c) is amended to read:

(c) . After the termination of a limitation as shown on the certifi­

cate issued under (b) of this section, a person on whom a limitation was 

imposed is no longer bound by the limitation and may apply for a dupli­

cate license under AS 28.15.141 or, if otherwise eligible, for a new 

license if the license was revoked for conviction of an offense under 

AS 28.15.181(a)(5) and limited license privileges were granted under 

AS 28.15.181(b).

* Sec. 5. AS 28.15.211(a)(4) is amended to read:

(4) one year [THREE MONTHS] from the date on which- the license

was revoked for r e f u s a l  to submit to a chemical test as required in 

AS 28.35.032; however, if the person who refuses to submit to the chem­

ical test, within two years previous to his arrest, has been convicted

in this or another jurisdiction of driving a motor vehicle while intox­

icated, the period of revocation for his license of privilege to drive 

is two years [ONE YEAR].

* Sec. 6 . AS 28.35.030(c) is amended to read:

(c) Upon conviction under this section the court shall impose a 

minimum sentence of imprisonment c r not less than 120 [THREE] consecu-

- 2 -  . CSSSHB 4 3 8 (Ju d )
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tive hours [DAYS]. Upon a second [SUBSEQUENT] conviction within five 

years after a conviction of driving while intoxicated in this or any 

other state [UNDER THIS SECTION], the court shall impose a minimum 

sentence of imprisonment of not less than 2_0 [1 0 ] consecutive days 

unless the subsequent conviction is within one year of the previous con­

viction. in which case the court shall impose a minimum sentence of im­

prisonment of not less than 60 consecutive days. Upon a third convic­

tion under this section after two previous convictions of driving while 

intoxicated in this or any other state, the court shall impose a minimum 

sentence of imprisonment of not less than 120 consecutive days. The 

execution of sentence may not be suspended nor may probation be granted 

until the minimum imprisonment provided in this seccion has been served. 

Imposition of sentence may not be suspended, except upon the condition 

that the defendant be imprisoned for no less than the minimum period 

provided in this section. In addition, his operator's license shall be 

revoked in accordance with AS 28.15.181. In addition, a person con­

victed under this statute shall undertake, for a term specified by the 

court, that program of alcohol education or rehabilitation which the 

court, after consideration of any information compiled under (d) of this 

section, finds appropriate.

* Sec. 7. AS 28.35.030 is amended by adding a new subsection to read:

(e) A person who is sentenced to imprisonment for 120 consecutive 

hours upon a first conviction under (c) of this section and who is not 

released from imprisonment after 1 2 0 hours may not bring an action 

against the state or a municipality or its agents, officers, or employees 

for damages resulting from the additional period of confinement if

(1 ) the employee or employees who released the person exer­

cised due care and, in releasing the person, followed the standard 

release procedures of Lhe prison facility; and

- 3 -  . CSSSHB 4 3 8 (Ju d )
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(2 ) the additional period of confinement did not exceed 12 

h o u r s . •

* Sec. 8 . AS 28.35.032(a) is amended to read:

(a) If a person under arrest refuses the request of a law enforce­

ment officer to submit to a chemical test of his breath as provided in 

AS 28.35.031, after being advised by the officer that his refusal will 

result in the [SUSPENSION,] denial or revocation of hi s  license or his 

nonresident privilege to drive, [AND] that the refusal may be used 

against him in a civil or criminal action or proceeding arising out of 

an act alleged to have been committed by him while operating or driving 

a motor vehicle while intoxicated [UNDER THE INFLUENCE OF INTOXICATING 

LIQUOR] , and that the refusal is a misdemeanor, a chemical test shall 

not be given, except as provided by AS 28.35.035.

* Sec 9. AS 28.35.032(b) is amended to read:

(b) Upon receipt of a sworn report of a law enforcement officer

that a person has refused to submit to a chemical test authorized under 

AS 28.35.031, containing a statement of the circumstances surrounding 

the arrest and the grounds upon which his belief was based that the 

person was operating or driving a motor vehicle in violation of AS 28.- 

35.030, the Department of Public Safety shall notify the p*rson that his 

license or nonresident privilege to drive or operate a motor vehicle in 

the state is revoked [OR SUSPENDED,] or that no original license or 

permit will be issued for one year, or for two years if (d) of this sec­

tion applies [THREE MONTHS]. In the same notice the department shall 

inform the person that he may initiate a proceeding in the district 

court to rescind the department's action. The court proceeding shall be 

without jury and shall be limited to the issues of whether

(1 ) the arresting officer had reasonable grounds to believe

the arrested person had been operating or driving a motor vehicle in the

-4- CSSSHB 4 3 8 (Jud)
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itate while intoxicated [UNDER THE INFLUENCE OF INTOXICATING LIQUOR];

(2 ) the arrested person refused to submit to the breath test 

upon request of the officer after being advised that his refusal would 

result in the [SUSPENSION,] revocation [,] or denial of his license or 

nonresident privilege to drive and that the refusal is a misdemeanor; 

and

(3) the accused defendant was informed fairly of the nature 

of the tests, the accuracy of the methods, machines, equipment involved, 

the expertise of the person administering the tests, or operator of the 

machines, and the accused given such other reasonable information as may 

be requested by him.

* Sec. 10. ' AS 28.35.032(d) is amended to read:

(d) If the person who refuses to submit to the chemical test 

authorized by AS 28.35.031, within two years previous to his arrest, has 

been convicted in this or any other state of operating or driving a 

motor vehicle while intoxicated, the period of revocation [SUSPENSION] 

for his license, nonresident privilege to drive, or denial of original 

license shall be two years [ONE YEAR].

* Sec. 11. AS 28.35.032(e) is amended to read:

(e) The refusal of a person to submit to a chemical test of his

breath under (a) of this section is admissible evidence in a civil or

criminal action or proceeding arising out of an act alleged to haVv been

committed by the person while operating or driving a motor vehicle while 

intoxicated [UNDER THE INFLUENCE OF INTOXICATING LIQUOR].

* Sec. 12. AS 28.35.032 is amended by adding new subsections to read:

(f) Refusal to submit to a chemical test of breath under (a) of 

this section is a class B misdemeanor.

(g) Upon conviction of a person under (f) of this section, the 

court shall impose a minimum sentence of imprisonment of not less than

L 20A ” 5" CSSSHB 4 3 8 (Ju d )
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72 consecutive hours. The sentence imposed by the court under this 

subsection shall run consecutively with any other sentence of imprison­

ment imposed on that person.

(h) A person who is sentenced to imprisonment for 72 consecutive 

hours under (g) of this section and who is not released from imprisonment 

after 72 hours may not bring an action against the state or a municipali­

ty or its agents, officers, or employees for damages resulting from the 

additional period of confinement if

(1 ) the employee or employees who released the person exer­

cised due care and, in releasing the person, followed the standard 

release procedures of the prison facility; and

. (2 ) the additional period of confinement did not exceed 12

h o u r s .

* Sec. 13. AS 28.35.033(a) is amended to read:

(a) Upon the trial of a civil or criminal action or proceeding 

arising out of acts alleged to have been committed by a person while 

operating or driving a motor vehicle while intoxicated [UNDER THE INFLU­

ENCE OF INTOXICATING LIQUOR], the amount of alcohol in the person's 

blood or breath at the time alleged shall give rise to the following 

presumptions:

(1) If tiere was 0.05 percent or less by weight of alcohol in 

the person's blood, or 50 milligrams or less of alcohol per 100 milli­

liters of his blood, or 0.05 grams or less of alcohol per 210 liters of 

his breath, it shall be presumed that the person was not intoxicated
t ~

[UNDER THE INFLUENCE OF INTOXICATING LIQUOR].

(2) If there was in excess of 0.05 percent but less than 0.10 

percent by weight of alcohol in the person's blood, or in excess of 50 

but less than 1 0 0 milligrams of alcohol per 1 0 0 milliliters of his 

blood, or in excess of 0.05 grams but less than 0.10 grams of alcohol

- 6- CSSSHB 4 3 8 (Jud)
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per 2 1 0 liters of his breath, that fact does not give rise t o  any pre­

sumption that the person was or was not intoxicated [UNDER T H E  INFLUENCE 

OF INTOXICATING LIQUOR], but that fact may be considered w i t h  other 

competent evidence in determining whether the person was intoxicated 

[UNDER THE INFLUENCE OF INTOXICATING LIQUOR].

(3) (repealed)

(4) If there was 0.10 percent or more by weight of alcohol 

in the person's blood, or 1 0 0 milligrams or more of alcohol p e r  1 0 0 mil­

liliters of his blood, or 0 . 1 0  grams or more of alcohol per 2 1 0  liters

of his breath it shall be presumed that the person was intoxicated.

* Sec. 14. AS 28.35.034 is amended to read:

Sec. 28.35.034. PERIOD OF REVOCATION. A person whose license or

permit to operate or drive a motor vehicle has been [SUSPENDED OR] 

revoked under the provisions of AS 28.35.032 shall surrender b.is license 

or permit to the department on receipt of notice of the revocation. 

Such a person is ineligible for an operator's license or permit for 

one year [THREE MONTHS] following the date on which the license or 

permit was received by the department, or for two years if AS 28.35.032-

(d) applies, unless the district court finds tnat extenuating circum­

stances exist which would cause extreme hardship, in which case the 

[SUSPENSION OR] revocation may be modified by the grant of limited 

license privileges if the person is otherwise eligible for limited 

license privileges [OR NULLIFIED]. After the [THREE MONTHS'] period 

of ineligibility has expired the person may make application for a new 

license as provided by law.

* Sec. 15. AS 28.35 is amended by adding a new section to read:

Sec. 28.35.035. ADMINISTRATION OF CHEMICAL TESTS WITHOUT CONSENT.

(a) If a person is under arrest for the crime of driving while intox­

icated and that arrest results from an accident that causes death or

-7 -  • CSSSHB 4 3 8 (Ju d )
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bodily injury to another person, a chemical breath or blood test m a y  be 

administered without the consent of the person arrested. *Vo vA'^»sjJcr.v*'a
CS--r«vG,OwV^ O S-C -O V o^ .

(b) A person who is unconscious or otherwise in a condition r e n ­

dering him incapable of refusal is considered not to have withdrawn the 

consent provided under AS 28.35.031 and a chemical test may be a d m i n ­

istered to determine the amount of alcohol in that person's breatfca or 

blood.

(c) If a chemical test is administered to a person under (a> or

(b) of this section, that person is not subject to the penalties ffor 

refusal to submit to a chemical test provided by AS 28.35.032 a n d  

28.35,034.

-8 - CSSSHB 4 3 8 (Ju d )
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POUCH Y - STATE CAPITOl 
JUNEAU. ALASKA 99811 

907-465-3800

M E M O R A N D U M February 17, 1982

SUBJECT:

TO:

FROM: ' •

CS for SSHB 438

Representative Ramona L. Barnes 
Chairman, House Judiciary Committee

Diane T. C o l v i n r ^ ^
Legislative Counsel

Attached please find a draft of the Committee Substitute you 
requested for Sponsor Substitute for HB 438. We were 
instructed to prepare a draft "word-for-word" from the 
materials you submitted to us. We have followed these 
instructions and made purely technical changes only.
Because of this, the bill has not been checked for internal 
inconsistencies, grammatical errors, and legal problems.
From our cursory examination, it appears that there are such 
problems with the bill. We have not attempted to deal with 
these problems because of the instructions given to us and 
the time constraints involved.

If we can be of assistance, please notify us.

D T C :ljb
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IN THE HOUSE BY THE JUDICIARY COMMITTEECS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 438 (Ju d ic ia ry )IN THE LEGISLATURE OF THE STATE OF ALASKA TWELFTH LEGISLATURE - SECOND SESSION ;• A BILLr

For an Act entitled: "An Act revising laws relating to revocation of drivers'

licenses for certain offenses, including driving while 

intoxicated, and for refusal to take a chemical breath 

test for alcohol, and revising the driving while intoxi­

cated law, and specifying procedures for chemical tests 

of blood for alcohol."BE IT- ENACTED BY THE LEGISLATURE OF THE STATÊ . OF ALASKA:
* Section 1. AS 09.65.095(a) is amended to read:

(a) No civil or criminal action arising out of battery may be

brought against a health care provider for the act of taking a blood

sample if the sample is taken

(1 ) at the request of a police officer under the circum­

stances specified in AS 28.35.032(a) or 28.35.035 when a chemical test

of blood may be administered without a person's consent or when the

arresting officer has a search warrant or court order authorizing the 

taking of the blood sample; and

(2 ) without the use of excessive or unreasonable force.

* Sec. 2. AS 12.30.020(b) is amended by adding a new paragraph to read:

(7) require the person to surrender his driver's
license to the peace officer or to the court for a 
specified period of hours in order to enable the 
arrested person to become sufficiently sober to 
operate a motor vehicle, if the person is charged 
with an offense involving driving while 
intoxicated. However, if the judicial officer 
finds probable cause to believe that the person 
has been convicted of an offense involving driving 
while intoxicated within the three years prior to 

I his appearance, the judicial officer shall order0 read ;
the license held by the officer or the court until 
the conclusion of the case charged, and shall

LA-L 20A order the person not to operate any motor vehicle.

wil
* Sec. 3.



(i) A person who is required to surrender his driver's license 

under (b) <7) of this section may move the court at his next court ap­

pearance to review that requirement.

(j) W B W M P — —  ii— —  .
••i

"ganger to other persons and the community", as used in this section,
r ir

includes danger that may result from offenses against the person, 

offenses against property, offenses against public order, and offenses

relating to operation of aircraft or a motor vehicle, as defined by

AS 28.35.260(a)(7) .

* Sec. 4. AS 28.15.181 y. i<.k ’.led and reenacted to read:

Sec. 28.15.181. COURT REVOCATIONS AND LIMITATIONS. (a) The

following are grounds for the immediate revocation of an operator's or
y

driver's license or a nonresident privilege to drive:

(1) conviction of a crime under AS 11.41.100 - 11.41.250 if

the crime was committed while operating or driving a motor vehicle

(2 ) a felony in the commission of which the person convicted

was operating or driving a motor vehicle^

(3) failure to stop and give aid as required under the laws 

of this state when a motor vehicle accident results in the death or 

personal injury of another;

(4) perjury or committing the crime of unsworn falsification 

under a law relating to motor vehicles;

(5 ) operating or driving a motor vehicle while intoxicated;

(6 ) reckless driving; or

(7) using a motor vehicle in unlawful flight to avoid arrest 

by a peace officer.

(b) A court convicting a person of an offense under

qgBgggb of this section shall revoke that person's driver's license or

-2- CSSSHB 4 3 8 (Jud)



n o n re s id e n t  p r i v i l e g e  to  d r iv e  o r  s h a l l  o rd e r  th e  d e n ia l  o f  is s u a n c e  o f

raore than 10 years, except as provided in (c) and (d) of this section.

(c) If the person was convicted of an offense under (a) of this - 

section within five years previous to the present offense, the court

a period of not less than one year, except as provided in (d) of this 

section.

(d) If the person was convicted of an offense under (a) of this 

section within one year previous to the present offense or if the person 

was convicted of two or more of these offenses w i t h i n 'the five years 

•previous to the present offense, the cpurt shall order revocation or 

denial of issuance of a license or a permit for not less than three 

years.

(e) If the person has no prior convictions under (a) of this 

section within five years previous to the present offense, the court 

may, after the license has been revoked or issuance denied, issue a 

certificate of limited driving privileges to him. The certificate may 

restrict the person to operation of a motor vehicle only at certain 

times, on certain days, and on certain highways and vehicular ways or 

areas. The court may not issue a certificate of limited driving 

privileges under this section unless it finds, by a preponderance of the 

evidence, that the person's ability to earn a livelihood would be 

severely impaired or that the availability of presently necessary health 

care to the person or a member of his immediate family would be severely 

impaired. If the court issues a certificate of limited driving privi­

leges, the revocation or denial period and the period of certification

shall be for not less than 60 days. Any certificate of limited driving 

privileges may, for good cause, be cancelled by the issuing court during

a driver's license or permit for a. period of not less than 30 days nor

revocation or denial of issuance of a license or permit for
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the revocation or denial period.

(f) A  court revoking or denying issuance of a license under (b),

(c), or (d) of this section shall consider a prior conviction for an

offense committed in another jurisdiction if that offense has elements-

substantially identical to those of a comparable offense under (a) of
*

this section.

(g) A period of revocation imposed on a person by a court under

(a) of this section shall run consecutive to any other period of license 

revocation or suspension imposed on that person by the court or by the 

department.

* Sec. 5. AS 28.15.191(c) is amended to read:

(c) A court which [SUSPENDS,] revokes [,] or limits a driver's

license shall require the surrender of the license, and shall immediately 

forward it to the department with the record of conviction and notifica­

tion of the effective date of the [SUSPENSION,] revocation or limitation 

of driving privileges as determined under AS 28.15.181 and 28.15.211 

[AS 28.15.211(b)].

* Sec. 6. AS 28.15.191(d) is repealed and reenacted to read:

(d) A court which issues a certificate of limited driving privi­

leges shall specify the period of 60 days or longer prescribed by AS 28-

15.181, and shall specify limitations on days, hours, routes, and pur­

poses of driving under the certificate. A copy of the certificate of 

limited driving privileges shall be forwarded to the department imme­

diately.

* Sec. 7. AS 28.15.201 is amended by adding a new subsection to read:

(d) This section does not apply to cases in which the driver's, 

license or nonresident privilege to drive has been revoked or denial of 

issuance of a driver's license has been ordered and a certificate of 

limited driving privileges has been issued after revocation or denial
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* Sec. 3. AS 28.15.211 is repealed and reenacted to read:

Sec. 28.15.211. PERIODS OF SUSPENSION OR REVOCATION; OPPORTUNITY

FOR HEARING AND SURRENDER OF LICENSE. (a) Except for a point system* 

suspension oir revocation under AS 28.15.221 - 28.15.261 and unless 

provided otherwise by law, and unless the suspension or revocation was 

for a cause which has been removed, a person whose driver's license or 

privilege to drive a motor vehicle in this state has been suspended or 

revoked may not apply for a new license nor may his driving privilege be 

restored until the expiration of the period snpcified by the court or

the department in accordance with this title.

(b) A suspension or revocation oi^a driver's license imposed by a 

court takes effect on the date of final judgment, except that if another 

suspension or revocation of license is in effect on the date of final 

judgment, the effective date of the last imposed suspension or revoca­

tion is at the end of the last day of the previous suspension or revoca­

tion.

(c) At the end of a period of suspension, the person whose license

has been suspended may apply to the department and, upon payment of the

proper fee, be issued a duplicate driver's license if he is otherwise

entitled to Lhe license under this title.

(d) At the end of a period of revocation, a person whose driver's 

license has been revoked may apply to the department for the issuance of 

a new license, but shall submit to reexamination and pay all required 

fees.

(e) At the end of a period of suspension or revocation under this 

chapter, the department may not issue a driver's license or a duplicate 

driver's license to the licensee until he has complied with AS 28.20 

relating to proof of financial responsibility.
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Sec. 9. AS 28.35.030 is repealed and reenacted to read:

<^Sec. 28.35.030. DRIVING WHILE INTOXICATED. (a) A  person commits 

the crime of driving while intoxicated if he operates or drives a motor 

vehicle

(1 ̂  while under the influence of intoxicating liquor, 

depressant, hallucinogenic, stimulant, or narcotic drugs, as defined in 

AS 17.10.230(13) and AS 17.12.151(3);

(2) when there is 0.10 percent or more by weight of alcohol 

in his blood or 100 milligrams or more of alcohol per 100 milliliters of 

his blood, or when there is 0.10 grams or more of alcohol per 210 liters 

of his breath; or

(3) while he is under the combined influence of intoxicating 

liquor and another substance.

(b) Driving while intoxicated is a class A  misdemeanor, except 

that the third or subsequent conviction under this section shall be a 

class C felony and be punished according to (e) of this section.

(c) Upon the first conviction under this section, the court shall 

impose a minimum sentence of imprisonment for not less than 120 consecu­

tive hours. Upon a subsequent of.fense within five years after a con-Upon a subsequent offense within five years after a

viction under this section, except as provided in (d) and (e) of this 

section, the court shall impose a minimum sentence of imprisonment of 

not less than 20 consecutive days.

(a) Upon a subsequent offense within one year after a conviction 

under this section, except as provided in (e) of this section, the court 

shall impose a minimum sentence of imprisonment of not less than 60 

consecutive days.

(e) Upon the third conviction under this section, regardless of 

the period between convictions, the person shall be guilty of a class C 

felony and the court shall impose a definite term of imprisonment of not 
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less than 1 2 0 consecutive days.

(f) The execution of sentence may not be suspended nor may 

probation be granted until the minimum imprisonment provided in this

section has been served. Imposition of sentence may not be suspended,.
\

except upon ,the condition that the defendant be imprisoned for not less 

than the minimum period provided in this section.

(g) A person convicted under this section shall have his operator's 

license or nonresident privilege to drive revoked or shall be denied 

issuance of a license, in accordance with AS 28.15.181. In addition, a 

person convicted under this section shall undertake, for a term speci­

fied by the court, that program of alcohol education or rehabilitation 

which the court, after consideration of, any information compiled under 

(i) of this section, finds appropriate.

(h) A court imposing a sentence of imprisonment under (c), (d), or

(e) of this section shall consider a prior out-of-state conviction for 

operating or driving a motor vehicle while intoxicated if the prior 

offense upon which the conviction is based would have been a violation 

of this section if committed in this state.

(i) Except as prohibited by federal law or .regulation, every 

provider of treatment programs to which persons are ordered under (g) of 

this section shall supply the Alaska court system with the information 

regarding the condition and treatment of those persons as the supreme 

court may require by rule. Information compiled under this subsection 

is confidential and may only be used by a court in sentencing a person 

convicted under (g) of this section, or by an officer of the court in 

preparing a presentence report for the use of the court in sentencing

a person convicted under (g) of this section.

* Sec. 10. AS 28.35.032(a) is amended to read:

(a) If a person under arrest refuses the request of a l~w enforce- 
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ment officer to submit to a chemical test of his breath as provided in 

AS 28.35.031, after being advised by the officer that his refusal will 

result in the [SUSPENSION,] denial or revocation of his license or his 

nonresident privilege to drive, [AND] that the refusal may be used 

against him in a civil or criminal action or proceeding arising out of 

an act alleged to have been committed by him while operating or driving 

a motor vehicle while intoxicated [UNDER THE INFLUENCE OF INTOXICATING

LIQUOR] , and that the refusal is a misdemeanor, a chemical test may 

[SHALL NOT] be given in accordance with (h) of this section.

* Sec. 11. AS 28.35.032(b) is amended to read:

(b) Upon receipt of a sworn report of a law enforcement officer 

that a person has refused to submit to a. chemical breath test authorized 

under AS 28.35.031, containing a statement of the circumstances sur­

rounding the arrest and the grounds anon which his belief was based that 

the person was operating or driving a motor vehicle in violation of 

AS 28.35.030, the Department of Public Safety, regardless of whether 

a chemical test of blood has been subsequently administered to the 

p e r s o n , shall notify the person that his license or nonresident privi­

lege to drive or operate a motor vehicle in the state is revoked [OR 

SUSPENDED], or that no original license or permit will be issued for 

one year, except as provided in (d) of this section [THREE MONTHS]. In 

the same notice the department shall inform the person that he may 

initiate a proceeding in the district, court to rescind the department's 

action. The court proceeding shall be without jury and shall be limited 

to i'he issues of whether

(1 ) the arresting officer had reasonable grounds to believe

the arrested person had been operating or driving a motor vehicle in the
1

state while intoxicated [UNDER THE INFLUENCE OF INTOXICATING LIQUOR);

(2 ) the arrested person refused to submit to the breath test 

L£_L 20A -8 - CSSSHB 438(Jud)

T

i



upon request of the officer after being advised that: his refusal would 

result in the [SUSPENSION,] revocation [,] or denial of his license or 

nonresident privilege to drive and that the refusal is a misdemeanor; 

and

• (3 ) the accused defendant was informed fairly of the nature

of the tests, the accuracy of the methods, machines, equipment involved, 

the expertise of the person administering the tests, or operator of the 

machines, and the accused given such other reasonable information as may 

be requested by him.

* Sec. 12. AS 28.35.032(d) is amended to read:

(d) If the person who refuses to submit to the chemical test of 

his breatn authorized by AS 28.35.031, ,within two years previous to his 

arrest, has been convicted in this or any other state of operating or 

driving a motor vehicle while intoxicated, the period of revocation 

[SUSPENSION] for his license, nonresident privilege to drive, or denial 

of original license shall be two years [ONE Y E AR].

* Sec. 13. AS 28.35.032(e) is amended to read:

(e) The refusal of a person to submit to a chemical test of his

breath under (a) of this section is admissible evidence in a civil or

criminal action or proceeding arising out of an act alleged to have been 

committed by the person while operating or driving a motor vehicle while 

intoxicated [UNDER THE INFLUENCE OF INTOXICATING LIQUOR].

* Sec. 14. AS 28.35.032 is amended by adding new subsections to read:

(f) Refusal to submit to a chemical test of breath under (a) of 

this section is a class B misdemeanor.

(g) Upon conviction of a person under (f) of this section, the 

court shall impose a minimum sentence of imprisonment of not less than 

72 consecutive hours. The sentence imposed by the court under this 

subsection shall run consecutive to any other sentence of imprisonment
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imposed on that person. The execution of sentence may not be suspended 

nor may probation be granted until the minimum imprisonment provided in 

this section has been served. Imposition of sentence may not be 

suspended, except upon the condition that the defendant be imprisoned* 

for not less;than the minimum period provided in this section.

(h) If a person is arrested for a crime alleged to have been 

committed by him while operating or driving a motor vehicle while 

intoxicated, a chemical test of his blood may be administered without 

his consent^il

* Sec. 15. AS 28.35.033(a) is amended to read:

(a) Upon the trial of a civil or^criminal action or proceeding 

arising out of acts alleged to have been committed by a person while 

operating or driving a motor vehicle while intoxicated [UNDER THE INFLU­

ENCE OF INTOXICATING LIQUOR], the amount of alcohol in the person's

blood or breath at the time alleged shall ^ive rise to the following

presumptions:

(1) If there was 0.05 percent or less by weight of alcohol in 

the person's blood, or 50 milligrams or less of alcohol per 100 milli­

liters of his blood, or 0.05 grams or less of alcohol per 210 liters of 

his breath, it shall be presumed that the person was not dS g S Ŝ g g B B S

^ U N D E R  THE INFLUENCE OF INTOXICATING LIQUOlJ.

(2) If there was in excess of 0.05 percent but less than 0.10 

percent by weight of alcohol in the person's blood, or in excess of 50 

but less than 1 0 0 milligrams of alcohol per 1 0 0 milliliters of his 

bl.oo'i, or in excess of 0.05 grams but less than 0.10 grams of alcohol 

per 2 1 0 liters of his breath, that fact does not give rise to any pr 

sumption that the person was or was not intoxicated [UNDER THE INFLUENCE 

OF INTOXICATING LIQUOR] , but that fact may be considered with other
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competent evidence in determining whether the person was intoxicated 

[UNDER THE INFLUENCE.OF INTOXICATING LIQUOR].

(3) (repealed)

(4) If there was 0.10 percent or more by weight of alcohol . 

in the person's blood, or 1 0 0 milligrams or more of alcohol per 1 0 0 m i l ­

liliters of his blood, or 0 . 1 0  grams or more of alcohol per 2 1 0 liters

of his breath it shall be presumed that the person was intoxicated.

* Sec. 16. AS 28.35.033(b) is amended to read:

(b) For purposes of this chapter [SECTION], percent by weight of 

alcohol in the blood shall be based upon milligrams of alcohol per 1 0 0

cubic centimeters of bloo^l.

* Sec. 17 . • AS 28.35.033 is amended t o  add a  new s u b j e c t i o n  ( e ) ,  a s  f o l l o w s :  ^

( e )  To b e  c o n s i d e r e d  v a l i d  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  t h e  

c h e m ic a l  a n a l y s i s  o f  t h e  p e r s o n ' s  b l c - d  s h a l l  b e  p e r f o rm e d  a c c o r d i n g  

t o  m e thod s  a p p ro v e d  b y  t h e  A m e r ic a n  M e d ic a l  A s s o c i a t i o n  , and  i f  i t  i s  e s t a b ­

l i s h e d .  a t  o r i a l  t h a t  a  c h e m ic a l  a n a l y s i s  o f  b l o o d  was p e r f o rm e d  a c c o r d i n g  t o  

m e thod s  s o  a p p ro v e d  t h e r e  i s  a  p r e s u m p t i o n  t h a t  t h e  t e s t  r e s u l t s  a r e  v a l i d  

and f u r t h e r  f o u n d a t i o n  f o r  i n t r o d u c t i o n  o f  t h e  e v id e n c e  i s  u n n e c e s s a r y .

Exist ing subsections ( e )  and ( f )  Of AS 28 .35-033 are redesignated ( f )  and 

(g ) re spec t ive ly .

* Sec. 18. AS 28.35.034 is amended to reaa:

Sec. 28.35.034. PERIOD OF REVOCATION. A person whose license or 

permit to operate or drive a motor vehicle has been [SUSPENDED OR] 

revoked under the provisions of AS 28.35.032 shall surrender his license 

or permit to the department on receipt of notice of the revocation.
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Snch a person is ineligible for an operator's license or permit for 

one year [THREE MONTHS] following the date on which the license or 

permit was received by the department, except that if AS 28.35.032(d) 

applies, the period of ineligibility is two years [, UNLESS THE DISTRICT 

COURT FINDS iTHAT EXTENUATING CIRCUMSTANCES EXIST WHICH WOULD CAUSE 

EXTREME HARDSHIP, IN WHICH CASE THE SUSPENSION OR REVOCATION MAY BE 

MODIFIED OR NULLIFIED]. After the [THREE MONTHS'] period of ineligi­

bility has expired the person may make application for a new license as

£ > u r i v t *  -A-W e. p e v i o c )  s w e V j i b i l i + y  H 6  c c r U f t c a t ■£ o - f  l i n n t - c d  

f r i v & 4 5 € * h o  court »r nuHJ _+kc
r evoea.

* Sec. 19. AS 28/35 is amended by adding a new section to read:
C b e

Sec. 28.35.035. PERSONS INCAPABLE OF REFUSING OR TAKING TESTS, 

person who is unconscious or otherwise^- in a condition rendering him 

incapable of refusing a chemical test of breathy

  a r t — i M g t a i
/?l o  Q o

arrested for an offense arising out of acts alleged to have been com­

mitted while the person was operating or driving a motor vehicle while 

intoxicated I* v\ovy«.-VW W-SS Subject -V* ck c.kewvVcoA o-f klot,d.

* Sec. 20. AS 28.35.260(a) is amended by adding a new paragraph to read: 

(19) "chemical test" means a test administered to determine 

the amount of alcohol in a person's breath or blood.
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MEMORANDUM State of Alaska
t o :  B a r r y  S t e r n

A s s i s t a n t  A t t o r n e y  G e n e r a l  
J u n e a u FILE NO:

DATE: J a n u a r y  12, .1982

TELEPHONE NO:

‘ f r o m :  D w a v n e  McC o n n e l l - A S  0 5 . 2 5 . 0 6 0 ( b )  . 
A S  1 2 . 2 5 . 0 3 3D i s tric

v)
R e c e n t l y  w e  p r o s e c u t e d  t w o  i n d i v i d u a l s  f o r  O p e r a t i n g  a 
W a t e r c r a f t  W h i l e  U n d e r  t h e  I n f l u e n c e  o f  I n t o x i c a t i n g  L i q u o r  
\inder A S  0 5 . 2 5 . 0 6 0  (b). T h e  i n c i d e n t  w a s  q u i t e  s e r i o u s  in 
t h a t  t w o  b o a t s  r a n  i n t o  e a c h  o t h e r  in t h e  K u s k o k w i m  R i v e r .  
S e v e r a l  p e o p l e  w e r e  d u m p e d  i n t o  the w a t e r  a n d  o n e  p e r s o n  w a s  
s e r i o u s l y  i n j u r e d .  A f t e r  r e v i e w  of t h e  c a s e  it w a s  d e t e r m i n e d  
t h a t  n o t h i n g  b e y o n d  an o p e r a t i n g  a w a t e r c r a f t  w h i l e  u n d e r  
t h e  i n f l u e n c e  c h a r g e  c o u l d  b e  p r o v e d .

T h e  i n c i d e n t  o c c u r r e d  o n  t h e  p o r t i o n  of  the r i v e r  c l o s e s t  t o  
t h e  d o w n t o w n  a r e a  o f  B e t h e l .  T h e  p o l i c e  i m m e d i a t e l y  r e s p o n d e d  
a n d  t a l k e d  w i t h  the e v e n t u a l  d e f e n d a n t s  as t h e y  w e r e  h a u l e d  
f r o m  t h e  r e s c u e  boat. T h e s e  t w o  i n d i v i d u a l s  were' r e c e n t l y  
t r i e d  a n d  t h e  c o u r t  d e t e r m i n e d  t h a t  the a r r e s t  - t h a t . p c c u r r e d  
o f  b o t h  i n d i v i d u a l s  w a s  i l l e g a l  a r r e s t s .  The. bou<;ti'c t h e r e  f o r e  
s u p p r e s s e d  a l l  s t a t e m e n t s  a f t e r  the a r r e s t .  It  vV\as a r g u e d  
t h a t  A S  1 2 . 2 5 . 0 3 3  w a s  a p p l i c a b l e  a n d  t h e r e f o r e  tfte o f f i c e r s  
h a d  u p  t o  e i g h t  h o u r s  t o  a r r e s t  the d e f e n d a n t s . v T h e  c o u r t  
s t r i c k l y  c o n s t r u e d  t h e  s t a t u t e  a n d  s a i d  it w a s  o n l y  a p p l i c a b l e  
t o  d r i v i n g  w h i l e  i n x t o x i c a t e d  u n d e r  A S  2 8 . 3 5 . 0 3 0 .

W h i l e  t h e  m e r i t s  o f  the j u d g e ' s  d e c i s i o n  c a n  be  a r g u e d ,  it 
w o u l d  s e e m  c l e a r  t h a t  t h e  p r o b l e m s  of  a r r e s t i n g  a p e r s o n  in 
o p e r a t i n g  a w a t e r c r a f t  w h i l e  u n d e r  t h e  i n f l u e n c e  as w e l l  as 
d r i v i n g  w h i l e  i n t o x i c a t e d  a r e  b a s i c a l l y  the same. It w o u l d  
a p p e a r  t h a t  i t  m i g h t  b e  w i s e  to a m e n d  A S  1 2 . 2 5 . 0 3 3  to 
i n c l u d e  t h e  w a t e r c r a f t  s t a t u t e s  o r  t o  a m e n d  the s e c t i o n s  
c o n c e r n i n g  o p e r a t i n g  w a t e r c r a f t  w h i l e  u n d e r  the i n f l u e n c e .

W h i l e  d r i v i n g  w h i l e  i n t o x i c a t e d  c a s e s  c a n  r e s u l t  in s e r i o u s  
i n j u r y ,  I t h i n k  it is f a i r  t o  s a y  t h a t  in a w a t e r c r a f t  
i n c i d e n t  t h e  c o n s e q u e n c e s  m o r e  o f t e n  t h a n  n o t  are m o r e  
s e r i o u s .  It w o u l d  a l s o  s e e m  a p p r o p r i a t e  t h a t  the p e n a l t y  
p r o v i s i o n s  s h o u l d  b e  c h a n g e d ,  A S  0 5 . 2 5 . 0 9 0  to m a k e  t h i s  
v i o l a t i o n  a c l a s s  A m i s d e m e a n o r  a n d  p o s s i b l y  a m i n i m u m  
m a n d a t o r y  s e n t e n c e  w o u l d  s e e m  a p p r o p r i a t e .

cc: H e l e n e  A n t e l

02-001 A(nc».10/79)
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SUMMARY OF PRIMARY POINTS REGARDING 

CSSSHB 438 (Judiciary)

Page 2, lines 4-9 infer that in setting bail and 

release conditions, "danger to the community" can only 

be considered by the court in cases of drunk driving. 

Deletion of line 4 cures this potential problem.

Page 2, lines 28-29 requires mandatory license revo­

cation only for drunk driving, thus making a signi­

ficant change in current law, which requires mandatory 

revocation for other offenses.

Page 6 , line 18 requires a sentence of 120 consecutive 

hours for a first offense drunk driving. This type of 

sentence is difficult to administer by the division of 

corrects n s .

Page 6 , lines 28-29 make a third drunk driving offense 

a felony. Felony procedures such as grand jury, pre­

liminary hearing and a twelve-person jury are inappro­

priate for drunk driving cases, especially if the 

mandatory penalty is only 120 days. This type of 

penalty could be accommodated as a misdemeanor.

Page 9, lines 24-25 make refusal to take a breathalyser 

a misdemeanor. This provision is constitutional. Page 

1 0 , lines 6 - 1 0 , permits the nonconsensual taking of



— —

blood. This provision is also constitutional. However, 

together they constitute an unconstitutional scheme 

when applied to simple drunk driving cases. A  different 

situation arises for negligent homicide and felony 

assault cases involving drinking drivers.

Page 10, lines 9-10 creates confusion as to what the 

remedy will be for a violation of constitutional rights, 

especially in light of page 1, lines 22-23. This 

provision could lead to the exclusion of reliable 

evidence in a serious criminal case.

Page 10, lines 21-22, 28-29, and page 11, lines 1-2, 

and line 7, should keep the existing language "under 

the influence of intoxicating liquor." The offense in 

AS 28.35.030 is entitled Driving While Intoxicated, but 

one of the legal elements of the offense is being 

"under the influence of intoxicating liquor." AS 

28.35.030 does not say ai „ :hing about being "intoxicated" 

and 28.35.033 should be consistent. This is a technical 

point of drafting.

Page 12, lines 10-17 should be more clearly drafted.

If blood may be drawn from an unconscious person then 

the provision should simply state that. If an unconscious 

person commits the crime of refusing to take a breathalyzer 

then it should clearly say so. (This latter result is 

undoubtedly unconstitutional.



TWO SUGGESTED AMENDMENTS TO CSSSHB483

F e b r u a r y  18, 1982 

R e w r i t e  * Sec. 2 as f o l l o w s :

L I N E  23, P A G E  1 -

* Sec. 2 A S  1 2 . 3 0 . 0 2 0 ( b )  is a m e n d e d  b y  a d d i n g  a n e w  
p a r a g r a p h  to read:

(7) r e q u i r e  t h e  p e r s o n  to s u r r e n d e r  h i s  d r i v e r ' s  
l i c e n s e  t o  t h e  p e a c e  o f f i c e r  or t o  the c o u r t  for a 
s p e c i f i e d  p e r i o d  o f  h o u r s  in o r d e r  to e n a b l e  the 
a r r e s t e d  p e r s o n  to b e c o m e  s u f f i c i e n t l y  s o b e r  to 
o p e r a t e  a m o t o r  v e h i c l e ,  if the p e r s o n  is c h a r g e d  
w i t h  an  o f f e n s e  i n v o l v i n g  d r i v i n g  w h i l e  
i n t o x i c a t e d .  H o w e v e r ,  if the j u d i c i a l  o f f i c e r  
f i n d s  p r o b a b l e  c a u s e  to b e l i e v e  t h a t  t h e  p e r s o n  
h a s  b e e n  c o n v i c t e d  o f  an o f f e n s e  i n v o l v i n g  d r i v i n g  
w h i l e  i n t o x i c a t e d  w i t h i n  the t h r e e  y e a r s  p r i o r  to 
h i s  a p p e a r a n c e ,  t h e  j u d i c i a l  o f f i c e r  s h a l l  o r d e r  
t h e  l i c e n s e  h e l d  b y  the o f f i c e r  o r  the c o u r t  u n t i l  
t h e  c o n c l u s i o n  o f  the case c h a r g e d ,  and s h all 
o r d e r  the p e r s o n  n o t  to o p e r a t e  a n y  m o t o r  v e h i c l e .

L I N E  4, P A G E  2 - d e l e t e  a l l  a f t e r  " ( j )"
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 438 
IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - FIRST SESSION 
A BILL

an Act en t i t l e d :  "An Act r e la t i n g  to the admin is t ra t ion o f  chemical
blood te s ts  to persons ar rested f o r  ce r ta in  of fenses 
invo lv ing motor v eh ic le s . "

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 0 9 .6 5 .0 9 5 (a )  is  amended to read:

(a ) No c i v i l  or cr iminal action a r i s ing  out o f  ba t te ry  may be 
brought against a hea l th care provider f o r  the act o f  taking a blood 
sample i f  the sample i s  taken

(1 )  at the request o f  a po l ice  o f f i c e r  under the circum­
stances spec i f ied  in AS 28 .35 .032 (a )  o r  28 .35 .035 when a chemical te s t  
o f  his blood may be administered without a person's consent or when the 
a r res t ing  o f f i c e r  has a search warrant or court order author iz ing the 
taking o f  the blood samplei and

(2 )  without the use o f  excessive or unreasonable fo rce .
* Sec. 2. AS 28 .35 .0 3 2 (a )  Is amended to read:

(a ) I i  a person under a r r e s t  refuses the request o f  a law en fo rce ­
ment o f f i c e r  to submit to a chemical teat o f  his breath as provided in 
AS 28 .35 .031 ,  a f t e r  being advised by the o f f i c e r  thut h is re fusa l  w i l l  
r e su l t  in the suspension, denial or revocation o f  hi« Hcense and that 
the re fusa l  may be used against him in a c i v i l  or cr iminal act ion or 
proceeding a r is ing  out o f  an act a l leged to have been committed by him 
while operat ing or d r iv ing a vehic le under the in f luence o f  in t o x ic a t ­
ing l iq u o r ,  a chemical tes t  nm£ [ SHALL 1 not be given except under ( f )  
o f  th is  s e c t io n .

THE HOUSE BY MEEKINS
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* Sec. 3.  AS 28 .35 .032 (b )  i s  amended to read:
(b) Upon rece ip t  o f  a sworn repo r t  o f  a law »nfnro<»nv»nr o f f - fear 

that a person has re fused to submit to a chemical breath t e s t  authorized 
under AS 28 .35 .031 ,  containing a statement o f  the circumstances su r ­
rounding the a r r e s t  and the grounds upon which his b e l i e f  was based 
that the person was operating or d r iv ing a motor veh ic le  in v i o l a t i o n  
o f  AS 28 .35 .030 ,  the Department o f  Publ ic S a f e t y , rega rd less  o f  whether 
a chemical test o f  blood has been subsequent ly  administered to the 
person , s h a l l  n o t i f y  the person that his l icense or nonresident p r i v i ­
lege to dr ive or operate a motor vehic le in the s ta te  is  revoked or 
suspended, or that no o r ig in a l  l icense or permit w i l l  be issued f o r  
three months. In the same not ice the department sha l l  inform the person 
that he may i n i t i a t e  a proceeding in the d i s t r i c t  court to  rescind the 
department's ac t ion . The court proceeding sha l l  be without Jury and 
sha l l  be l imited to the issues o f  whether

(1 ) the a r re s t ing  o f f i c e r  had reasonable grounds to be l ieve
the ar res ted person had been operat ing or d r iv ing  a motor veh ic le in
the sta te  while under the in f luence o f  in tox ica t ing  l iquors

(2 )  the ar res ted person refused to submit to the breath tes t  
upon request o f  the o f f i c e r  a f t e r  being advised that his re fu sa l  would 
r e su l t  in the suspension, revocat ion , or denial o f  his l icense i  and

(3 ) the accused defendunt was informed f a i r l y  o f  the nature 
o f  the t e s t s ,  the accuracy o f  the methods, machines, equipment invo lved, 
the expert ise o f  the person administer ing the te s t s ,  or operato r o f  the 
machines, and the accused given such other reasonable Info rmation as 
may be requested by him.

* Sec. 4. AS 28 .35 .032 (d )  i s  amended to read:
(d) I f  the person who re fuses to submit to the chemical te s t  o f

h is breath author ized by AS 28 .35 .031 ,  within two years previous to his
- 2 -  SSHB 438



a r r e s t ,  has been convicted in th is  o r  any other s ta te o f  operat ing or 
d r iv ing a motor veh ic le  T?hile in tox ica ted ,  the per iod o f  suspension f o r  
h is l icense ,  nonresident p r i v i l e g e  to d r ive ,  o r  denia l o f  o r ig in a l  
l icense sha l l  be one year .  •
Sec. AS 28 .35 .032 i s  amended by addinfa a new subsection to read:

( f )  I f  a person i s  a r res ted  f o r  a crime a l leged to have been 
committed by him while operating or d r iv ing a veh ic le under the i n f l u ­
ence o f . in tox ica t ing  l iquo r  and the crime is  a homicide under AS 1 1 . 4 1 . -  
1 2 0 (a ) ( 1 )  o r  11 .41 .130  or an assau lt  under AS 1 1 . 4 1 . 2 1 0 ( a ) ( 3 )  or 1 1 . 4 1 . -  
2 3 0 (a ) ( 1 )  or ( 2 ) ,  a chemical te s t  o f  his blood may be administered 
without his  consent i f  the taking o f  the blood sample occurs a f t e r  or 
sub s tan t ia l l y  contemporaneously with his a r r e s t  and in a manner which 
does not v i o la t e  the cons t i tu t iona l  r igh ts  o f  the accused.
Sec. 6. AS 28 .35 .033 (d )  Is amended to read:

(d) To be considered va l id  under the prov is ions o f  th is  sect ion 
the chemical ana lys is  o f  the person's breath or blood sha l l  have been 
performed according to methods approved by the Department o f  Health and 
Socia l Serv ices .  The Department o f  Health and Socia l Services is  
authorized to approve s a t i s f a c to ry  techniques, methods, and standards 
o f  t ra in ing  necessary to ascerta in  the qua l i f i c a t ion s  o f  ind iv idua ls  to 
conduct the ana ly s is .  I f  i t  is  es tab l ished at t r i a l  that a chemical 
ana lys is  o f  breath or b lood was performed according to approved methods 
by a person t ra ined according to techniques, methods and standards o f 
t ra in ing  approved by the Department o f  Health and Socia l Serv ices ,  
there is  a presumption that the test  re su l t s  are va l id  and fu r the r  
foundation fo r  in troduction o f  the evidence is  unnecessary.
Sec. 7. AS 28.35 i s  amended by adding a new section to read:

Sec. 28 .35 .035 .  PERSONS INCAPABLE OK REFUSING OK TAKING TESTS. A 
person who is  unconscious or otherwise in a condition rendering him
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incapable o f  re fus ing  a chemical te s t  o f  breath i s  considered not to 
have withdrawn the consent furnished under AS 28 .35 .031 i f  l aw fu l l y  
a r rested f o r  an o f fense a r i s in g  out o f  acts a l leged to have been com­
mitted while the person was operat ing the veh ic le under the in f luence 
o f  in tox ica t ing  l i q u o r ,  and a chemical te s t  o f  the breath may be admin­
i s te red .  A person who is  in a condition rendering him incapable o f  
being administered a chemical te s t  o f  h is  breath may be administered a 
chemical te s t  o f  his blood without h is  consent i f  l aw fu l l y  a r rested f o r  
an o f fense a r i s ing  out o f  acts a l leged to have been committed while the 
person was operating a veh ic le  under the in f luence o f  in tox ica t ing  
l i q u o r .

* Sec. 8. AS 28 .3 5 .2 6 0 (a )  i s  amended by adding a new paragraph to read: 
(19) "chemical t e s t "  raeano a te s t  administered to determine 

the amount o f  a lcohol in a person's blood.
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M E M O R A N D U M

DATE: January 21, 1981

TO: Representative Russ Meekins

FROM: Cynthia Whalin

SUBJECT: Sponsor Substitute For HB 438

This bill will allow the taking of blood samples for 
the purpose of analizing the alcohol content of the blood 
in cases where the crime of Driving While Intoxicated has 
resulted in a motor vehicle accident causing a physical 
injury or homicide AND the offender has refused to take the 
Breathalizer Test.

The rate of refusals to take the breathalizer test has 
been increasing steadily even though the penalty is a 90 day 
revocation of driving privileges.

the Municipality of Anchorage took involuntary blood samples 
from persons who refused to take the breathalizer test. 
Following are the results:

The crime of Driving While Intoxicated is seriously 
compounded when the result is injury or death of an innocent 
victim. This, coupled with the rsising rate of refusals to 
take the breathalizer test and with the extremely high 
blood alcohol content of refusers results in a serious 
injustice which should be resolved.

1973 3 % Refusal Rate
1975 10%
1976 16%
1977 30%

During a 14 month period from March 1977 through May 1978

Average Breathalizer Results 
Breathalizer Refusers - 
Blood Analysis

- . 18 % 
.254%



D E P A R T M E N T  O F  LAW
OFFICE OF THE DISTRICT ATTORNEY

MTS. HAMMOND, GOVERNOR

604 Barnette. St., Rm. 247 
Fairbanks, Ailaska 99701 
(907) 452-15.55

Mr. B i l l  C o o k
H o u s e  J u d i c i a r y  C o m m i t t e e
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

RE: A d m i s s i b i l i t y  of b l o o d  t e s t  r e s u l t s  a f t e r
r e f u s a l  t o  t a k e  a b r e a t h a l y z e r  t e s t

D e a r  Mr. C o o k :

It is m y  u n d e r s t a n d i n g  t h a t  l e g i s l a t i o n  is b e i n g  p r o p o s e d  
c o n c e r n i n g  t h e  u s e  of t h e  b r e a t h a l y z e r  a n d  b l o o d  t e s t s  as i n v e­
s t i g a t i v e  t o o l s  in c a s e s  c o n c e r n i n g  c e r t a i n  c r i m e s  c o m m i t t e d  by 
t h e  u s e  of a m o t o r  v e h i c l e .

T h e  b r e a t h a l y z e r  is n o w  u s e d  t o  d e t e r m i n e  if a p e r s o n  has 
t o o  h i g h  a b l o o d  a l c o h o l  c o n t e n t  in " d r u n k  d r i v i n g  cases". 
H o w e v e r ,  it f r e q u e n t l y  o c c u r s  t h a t  a p e r s o n  w i l l  r e f u s e  to 
s u b m i t  t o  a b r e a t h a l y z e r  t e s t  in an e f f o r t  t o  p r o h i b i t  the 
c o l l e c t i o n  of e v i d e n c e  in t h e  p r o o f  of s u c h  a case. S t a t e  law 
s p e c i f i c a l l y  p r o h i b i t s  t h e  i n v o l u n t a r y  s e i z u r e  of a b l o o d  s a m p l e  
f r o m  a p e r s o n  c h a r g e d  w i t h  D W I  a f t e r  s u c h  p e r s o n  has r e f u s e d  a 
b r e a t h a l y z e r  test.

It t o o  o f t e n  o c c u r s  t h a t  a p e r s o n  w h o  is D W I  h a s  al s o  c o m­
m i t t e d  a g r e a t e r  o f f e n s e  d u r i n g  the DWI b y  p l a c i n g  a v i c t i m  in 
f e a r  of d e a t h  due t o  t h e  d a n g e r o u s  w a y  in w h i c h  a v e h i c l e  is 
d r i v e n ,  or b y  t h e  k i l l i n g  of a v i c t i m  b y  a d r u n k  d r i v e r  w h o  is 
d r i v i n g  a v e h i c l e  in a d a n g e r o u s  m a n ner. In s u c h  ca s e s ,  the 
d r u n k  d r i v e r  m a y  r e f u s e  a b r e a t h a l y z e r  t e s t  and l i k e w i s e  r e f u s e  
t h e r e a f t e r  t o  s u b m i t  t o  t h e  g i v i n g  of a s a m p l e  of his blood. 
F r e q u e n t l y  s u c h  p e r s o n  w i l l  c l a i m  th a t  a s e i z u r e  of h i s  b l o o d  
p u r s u a n t  t o  a s e a r c h  w a r r a n t  is ir v i o l a t i o n  of his " r i ght" n o t  
t o  h a v e  e v i d e n c e  of a b l o o d  sample s e i z e d  a f t e r  he h a s  r e f u s e d  a 
b r e a t h a i z y e r .  W h e t h e r  s u c h  a "right" e x i s t s  is r a i s e d  by the 
f a c t  t h a t  in DWI c a s e s  b l o o d  c a n n o t  be s e i z e d  a f t e r  r e f u s a l  of



Mr. B i l l  Cook
J a n u a ry  1 9 , 1982
P age 2

a b r e a t h a l y z e r .  I t  is o f t e n  a r g u e d  t h a t  s i n c e  b l o o d  c a n n o t  b e  
s e i z e d  i n  a D W I  case, n e i t h e r  c a n  it l a w f u l l y  b e  s e i z e d  in any 
c a s e  w h e r e  a m o t o r  v e h i c l e  is u s e d  in  t h e  c o m m i s s i o n  of a crime.

I u n d e r s t a n d  t h a t  l e g i s l a t i o n  is b e i n g  p r o p o s e d  t h a t  w o u l d  
c l e a r  up  a n y  c o n f u s i o n  b y  e x p r e s s l y  p r o v i d i n g  t h a t  in i n s t a n c e s  
of c e r t a i n  c r i m e s  o t h e r  t h a n  D W I , t h e  s e i z u r e  of a b l o o d  s a m p l e  
p u r s u a n t  t o  a s e a r c h  w a r r a n t  w o u l d  n o t  m a k e  t h e  t e s t  r e s u l t s  
i n a d m i s s i b l e  e v e n  t h o u g h  a b r e a t h a l y z e r  t e s t  m a y  h a v e  b e e n  
r e f u s e d .  I u n d e r s t a n d  t h a t  s u c h  p r o p o s a l  i n c l u d e s  a s s a u l t  
c r i m e s  c o m m i t t e d  b y  t h e  u s e  of an a u t o m o b i l e  a n d  t h e  c r i m e  of 
m a n s l a u g h t e r  t h a t  is o f t e n  c o m m i t t e d  b y  t h e  u s e  of an a u t o m o b i l e .

I u r g e  t h a t  m u r d e r  c o m m i t t e d  b y  t h e  u s e  of a m o t o r  v e h i c l e  
a l s o  b e  i n c l u d e d  w i t h  t h e  l i s t i n g  of c r i m e s  f o r  w h i c h  b l o o d  t e s t s  
r e s u l t s  a r e  a d m i s s i b l e ,  e v e n  t h o u g h  a b r e a t h z l y z e r  has b e e n  
r e f u s e d ,  if t h e  b l o o d  s a m p l e  is o b t a i n e d  p u r s u a n t  t o  a s e a r c h  
w a r r a n t .  In s u p p o r t  o f  t h i s  p o s i t i o n  let m e  c i t e  t h e  f a c t s  of a 
r e c e n t  m u r d e r  c o n v i c t i o n  w h e r e i n  t h e  d e f e n d a n t  k i l l e d  t w o  w o m e n  
a n d  s e r i o u s l y  i n j u r e d  a t h i r d  w h i l e  DWI. In t h i s  case, the 
d e f e n d a n t  c o n s e n t e d  b o t h  t o  t h e  b r e a t h a l y z e r  a n d  t o  t h e  t a k i n g  of 
a b l o o d  s a m p l e ,  b u t  it c o u l d  h a v e  b e e n  t h e  o t h e r  way. H e r e  are 
t h e  facts:

On M o n d a y  n i g h t ,  O c t o b e r  5, 1981, t h e  d e f e n d a n t  w e n t  t o  a 
b a r  t o  w a t c h  M o n d a y  n i g h t  f o o t b a l l  a n d  t o  " h a v e  a f e w  d r i n k s "  
w h i l e  h e  w a s  t h e r e .  W h i l e  at t h e  b a r  t h e  d e f e n d a n t  h a d  t h r e e  
d r i n k s  c a l l e d  M a r g a r i t a  g r a n d e  w h i c h  w e r e  s i m p l y  t h e  " g i a n t  
v e r s i o n s "  of t h e  d r i n k  o t h e r w i s e  k n o w n  as a M a r g a r i t a .  W h i l e  
s t i l l  at t h e  s a m e  bar, t h e  d e f e n d a n t  t h e r e a f t e r  h a d  one or t w o  
b e e r s .  N e x t  h e  h a d  a d r i n k  c a l l e d  a " J e l l y l e a n "  w h i c h  is a 
m i x t u r e  o f  a l i q u e u r  k n o w n  as a n i s e t t e  and of a n o t h e r  l i q u e u r  
h a v i n g  a c o f f e e  flavor. T h e s e  d r i n k s  w e r e  c o n s u m e d  by the 
d e f e n d a n t  d u r i n g  t h e  e a r l y  e v e n i n g  h o u r s  in an a p p r o x i m a t e  t w o  
h o u r  p e r i o d .

A f t e r  t h e  d e f e n d a n t  left t h e  bar, he w e n t  t o  a n o t h e r  b a r  
w h e r e ,  d u r i n g  a p p r o x i m a t e l y  one hour, h e  d r a n k  t w o  m o r e  d r i n k s  
c a l l e d  W h i t e  R u s s i a n s .  H a v i n g  h a d  s e v e n  or e i g h t  d r i n k s  all 
t o t a l e d ,  t h e  d e f e n d a n t  t h e n  le f t  t h e  s e c o n d  bar. W h i l e  c r o s s i n g  
t h e  s t r e e t  w i t h  h i s  k e y s  v i s i b l e  in h i s  h and, t h e  d e f e n d a n t  w a s  
s e e n  b y  t w o  p o l i c e  o f f i c e r s  w h o  s a w  t h e  d e f e n d a n t  s t a g g e r i n g  
t o w a r d  h i s  p i c k u p  truck. A n t i c i p a t i n g  t h a t  t h e  d e f e n d a n t  i n t e n­
d e d  t o  d r i v e  t h e  v e h i c l e ,  t h e  o f f i c e r s  s t o p p e d  t h e  d e f e n d a n t  and 
w a r n e d  h i m  t h a t  h e  was in n o  c o n d i t i o n  to  o p e r a t e  the ve h i c l e .
T h e  d e f e n d a n t  a s sur ed the p o l i c e  officer s that he would not drive 
and w a l k e d  off in the opposite d i r e c t i o n  of his vehicle. A f t e r  
t h e  p o l i c e  o f f i c e r s  drove out of sight, the def endant immediately 
r e t u r n e d  t o  his p i c k u p  truck and drove it away. M i n u t e s  after, 
the crime occurred.
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During the defendant's driving from the first bar, he was 
personally observed to have: gone through one yield sign with­
out bothering to look or slow for any possible traffic; inten­
tionally run one stop sign; run a red light at a major traffic 
intersection; and to have tailgated a vehicle within approxi­
mately one foot to show his displeasure that the motorist ahead 
was not going fast enough to suit the defendant.

During the defendant's driving from the second bar, he was 
personally observed to have: speeded down an interior city
street; run over or nearly run over a curb in making a fast 
turn at an intersection; intentionally run another stop sign; 
intentionally run a second red light; and to have intentionally 
run a third red light at a speed of approximately 50 to 60 mph 
after passing stopped cars by passing on the right side of the 
roadway.

F i n a l l y ,  t h e  d e f e n d a n t  a p p r o a c h e d  a f o u r t h  r e d  light at  a 
m a j o r  i n t e r s e c t i o n  w h e r e ,  w i t h o u t  b o t h e r i n g  t o  s l o w  d o w n  or 
a p p l y  a n y  b r a k e s ,  he r a n  t h r o u g h  t h e  r e d  l i g h t  a n d  b r o a d s i d e d  
a c a r  w i t h  t h r e e  f e m a l e s  in it a n d  k n o c k e d  t h e  car 146 f e e t  
d o w n  t h e  r o a d  at a r i g h t  a n g l e  t o  the o r i g i n a l  d i r e c t i o n  of 
t r a v e l  of t h e  car.

T h e  d r i v e r  of t h e  car, G l a d y s  K a v o r k i a n ,  d i e d  al m o s t  
i n s t a n t l y  s i n c e  t h e  f o r c e  of t h e  i m p a c t  c a u s e d  h e r  h e a r t  t o  
s e v e r  f r o m  i t s  m a i n  a r t e r y ,  t h e  aorta. The r i g h t  f r o n t  p a s s e n g e r ,  
15 y e a r  o l d  T a n y a  B r a n t i n g h a m ,  w a s  c r u s h e d  in t h e  w r e c k a g e  w h e n  
t he r i g h t  f r o n t  p o r t i o n  of t h e  c a r  w a s  c a v e d  in c l a m p i n g  h e r  f e e t  
and a l s o  c a u s i n g  a c r u s h i n g  h e a d  i n j u r y  r e s u l t i n g  in d e a t h  d u e  to 
t r e m e n d o u s  b r a i n  d a m a g e .

T h e  r e a r  seat p a s s e n g e r ,  20 y e a r  o l d  S a r a h  K a v o r k i a n ,  d a u g h­
ter of G l a d y s  K a v o r k i a n ,  w a s  s e r i o u s l y  i n j u r e d  w i t h  the m a j o r  
i n j u r y  b e i n g  n u m e r o u s  l a c e r a t i o n s  a b o u t  her h e a d  a n d  face w h i c h  
r e q u i r e d  a l m o s t  six h o u r s  of i n i t i a l  s u r g e r y  b u t  l e a v i n g  s e v e r a l  
s c a r s  a f t e r  w e l l  o v e r  a h u n d r e d  s t i t c h e s .

A f t e r  t h e  i m p a c t  t h e  d e f e n d a n t  w a s  o b s e r v e d  w a l k i n g  a r o u n d  
his w r e c k e d  v e h i c l e  u s i n g  p r o f a n i t y  a n d  l o u d l y  c o m p l a i n i n g  a b o u t  
t h e  d a m a g e  t o  his o w n  v e h i c l e .  A  b y s t a n d e r  a d m o n i s h e d  the d e f e n­
dan t  t h a t  he  s h o u l d  b e  m o r e  c o n c e r n e d  w i t h  t h e  c o n d i t i o n  of t h e  
i n j u r e d  p e o p l e  t h a n  w i t h  h i s  t r u c k .  T h e  d e f e n d a n t  r e p l i e d ,  " T o  
h e l l  w i t h  t h e m ,  I d o n ' t  h a v e  t o  m a k e  p a y m e n t s  on them."

A  b r e a t h a l y z e r  t e s t  s h o w e d  t h a t  the d e f e n d a n t ' s  b l o o d  
a l c o h o l  (as m e a s u r e d  b y  his breath) w a s  a .17%, w e l l  in e x c e s s  of 
the .10% r e q u i r e d  t o  p r o v e  DWI. A  c o r r o b o r a t i n g  b l o o d  a l c o h o l  
t e s t  d o n e  b y  a n a l y z i n g  a s a m p l e  of the d e f e n d a n t ' s  b l o o d  (taken 
o v e r  an h o u r  later) c o n f i r m e d  a b l o o d  a l c o h o l  of .16%.



Mr. B i l l  C o o k  
J a n u a r y  19, 1982 
P a g e  4

T h e  d e f e n d a n t  w a s  c o n v i c t e d  f o r  t h e  m u r d e r s  u n d e r  
A. S. 1 1 . 4 1 . 1 1 0  (a) (2) f o r  " i n t e n t i o n a l l y  p e r f o r m i n g  an act
r e s u l t i n g  in t h e  d e a t h  of a n o t h e r  p e r s o n  u n d e r  c i r c u m s t a n c e s  
manifest.-.ng an e x t r e m e  i n d i f f e r e n c e  t o  t h e  v a l u e  o f  h u m a n  l i f e " - 
I t  w a s  a r g u e d  t h a t  t h e  i n t e n t i o n a l  d r i v i n g  w h i l e  i n t o x i c a t e d  a n d  
t h e  d r i v i n g  i n  t h e  m a n n e r  t h a t  t h e  d e f e n d a n t  d r o v e  a l l  j u s t i f i e d  
a v e r d i c t  u n d e r  t h e  a b o v e  m u r d e r  s t a t u t e  w h e r e  a d e a t h  r e s u l t e d  
in c o n n e c t i o n  w i t h  t h e  u s e  o f  a m o t o r  v e h i c l e .

T h e s e  m a t t e r s  are s u b m i t t e d  f o r  y o u r  c o n s i d e r a t i o n  in 
p r o p o s i n g  l e g i s l a t i o n  as i n d i c a t e d .

S i n c e r e l y ,

H A R R Y  L. D A V I S

A s s i s t a n t  D i s t r i c t  A t t o r n e y

B D M : l p





THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE
I . REQUESTB i l l / R e s o lu t i o n  No. CSSS HB 438 (Judiciary)____________________________

T i t l e  Driving or Operating a .Motor Vehicle While Intoxicated____________
Requested by House Judiciary Corrrrdttee________________Date 09-02-89_____

I I .  FISCAL DETAIL
Agency A f fected ________ ___________________________________________
Program Category Affected Administration of Justice
BRU, Program, Or Subproyram(s) A f fected Prosecution____________ ___________
(Note: I f  more than one budget component i s  a f fec ted ,  separate l in e - i t em  

amounts and funding f o r  each component in  the ana lys is  s e c t i o n . )
EXPENDITURES (Thousands o f  D o l l a r s )

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87
100 PERSONAL SERVICES
200 TRAVEI
300 CONTRA "UAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 0 0 0 0 0 0

FUNDING (Thousands o f  D o l l a r s )

GENERAL FUND O' 0 0 0 0 n
FEDERAL FUNDS
OTHER (Spec i fy  Source)

POSITIONS

FULL TIME ■ 0 ~ 0 .....0""" 0 0 0
PART TIME %
TEMPORARY

I I I .  ANALYSIS (See F isca l  Note Prepara t ion In s t ruc t ion ,  Section I I I )

'Hiis bill makes severa' significant amendments to the state laws pertaining 
to driving while intoxicated, including making it a class B misdemeanor to 
refuse a breathalyzer and authorizing the forcible taking of blood after a 
person refuses a breathalyzer. It can be expected that these and other 
provisions in the bill will result in additional appeals testing the consti­
tutionality of these sections. Additionally, there is the distinct possibility 
that the number of guilty pleas for Driving While Intoxicated will decrease 
in view of the generally more severe penalties specified, and that with the 
corresponding increase in trials a need for additional attorney positions may 
arise. While this possibility is speculative and consequently no additional 
positions have been requested at this time, any legislative action diminishing 
the resources available to the department in FY 83, coupled with the enactment 
of this and other crime bills requiring a greater prosecution effort will severely 
hamper the department's overall ability to prosQo^w'rhiupal^^fenses.

IV. DATE 02-03-82 PREPARED BY Ocin Hickey, Ctnef^rosecutor
" AGENCY  "Department o f  Law______________

O r ig in a l :  L eg i s l a t i v e  Finance PHONE______ 465-3429______ ____
cc: Budget and ManagementPrime Sponsor ( F i r s t  l e g i s l a t o r  Named)
33-001 (Rev. 12 /81 )



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE »'.
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FISCAL NOTE
I. REQUEST

B i l l / R e s o lu t i o n  No. Sponsor Subst i tu te f o r  House B i l l  No. 438
T i t l e  "An Act r e la t i n g  t o . . .  .chemical blood t e s t s , . . ,"Requested by_ Date

I I .  FISCAL DETAIL 
Agency Affected_ Department o f  Pub l ic  Safety
Program Category A f fe c ted Administrat ion o f  Ju s t ic e
BRU, Program, Or Subprogram(s) Affected A la s k a  S t a t e  Troopers
(Note: I f  more than one budget component i s  a f f e c ted ,  separate l in e - i tem  

amounts and funding f o r  each component in  the ana lys is  s e c t ion . )
EXPENDITURES (Thousands o f  D o l la r s )

FY 82 FY 83 FY 84 FY 85 FY 86 FY 37
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL
- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING (Thousands o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

- 0 - . - 0 -  . - 0 - —O— , - 0 - ... -.Or
POSITIONS

FULL TIME
PART TIME
TEMPORARY

- o - - o - ... - o -  . .... rQ.-_. ___ZiLT__ _ - 0 -
I I I .  ANALYSIS (See t i s c a i  Note Preparat ion in s t ru c t i on ,  Section I I I )

No F i s c a l  Impact.

IV. DATE 'cnruarv
— f, (■

5 Y /  - F r a n " i f :  U r __________AGE!!Z". A n    '<■ <-  ■ .



FISCAL NOTE
I . REQUESTB i l l / R e s o lu t i o n  No. HB 438_______________________________________________T i t l e  Administrat ion o f  Chemical Blood Tests _

Requested by House Jud ic ia ry  Committee Date .. 2 /9 /82______
I I .  FISCAL DETAILAgency Af fected_______Alaska Court S y s t e m ________________________________

Program Category A f fec ted Administrat ion o f J u s t i c e __________
BRU, Program, Or Subprogram(s) A f fected_____________________________________(Note: I f  more than one budget component i s  a f fec ted ,  separate l in e - i t em  

amounts and funding f o r  each component in the ana ly s is  s e c t i o n . )
EXPENDITURES (Thousands o f  D o l l a r s )

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING (Thousands o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDS
OTHER (Spec i fy Source)

POSITIONS

FULL TIME
PART TIMETEMPORARY

I I I .  ANALYSIS (5 - F i s c a l  Note Preparat ion In s t ru c t i on ,  Sect ion I I I )

IV . DATE 2/11/82______________ PREPARED BY Richard P. B a r r i e r
AGENCY Alaska Court System

O r ig in a l :  Leg is laMve Finance PHONE 2 6 4 - 0 5 4 5 __________________cc: Budget and Management
Prime Sponsor ( F i r s t  L eg is la to r  Named)

33-001 (Rev. 12/81)



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

I.

I I .

FISCAL NOTE
REQUEST ( J u d i c i a r y )
B i l l / R e s o lu t i o n  No.CS f o r  S p on so r  S u b s t i t u t e  f o r  House B i l l  No. 43 8 
T i t l e  "An Act r e v i s i n g  laws r e l a t i n g  to . . . d r i v i n g  w h i l e  i n f n y i r a f p H . . "  
Requested by House J u d i c i a r y  C nmmi r r p p__________ Date F e b r u a r y  1 7 , 1982
FISCAL DETAIL
Agency Affectcd_ ■ulth L S o c i a l  S e r v i c e s
Program Category Affected O f f e n d e r  C on f inemen t  R e f o rm a t i o n  & Supe r v i s i o nA du l t  Con f in emen tBRU, Program, Or Subprogram(s) Affected_
(Note: I f  more than one budget component is  a f fec ted ,  separate l ine - i tem

amounts and f u r l i n g  f o r  each component in the ana lys is sec t ion . )  
EXPENDITURES (Thousands o f  D o l l a r s )

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87
100 PERSONAL SERVICES 256 . 2 2 74 .2 2 9 3 . 3 3 1 3 . 9200 TRAVEL . 5 2 . 8 3 .  1 3 . 3 3 . 6
300 CONTRACTUAL 1 3 . 0 4 1 . 1 4 4 . 8 4 8 . 8 5 3 . 2
400 COMMODITIES 3 3 . 9 6 7 . 2 7 3 . 2 7 9 . 8 8 7 . 0
500 EQUIPMENT600 LAND & STRUCTURES 1 7 9 4 . 0700 GRANTS,CLAIMS,ETC. 7 . 7 1 6 . 8 1 8 . 3 2 0 . 0 2 1 . 8

TOTAL - 0 - 1 8 4 9 . 1 384 . 1 4 1 3 . 6 44 5 . 2 4 7 9 . 5

FUNDING (Thousands o f  D o l l a r s )

GENERAL FUND
FEDERAL FUNDSOTHER (Specify Source)

- 0 - 1 8 49 .1 '*7'ccm 4 1 3 .  6 4 4 5 .2 2 79 .5

POSITIONS

FULL TIME - 0 - - 0 - 6 6 (> 6
PART TIMETEMPORARY

I I I .  ANALYSIS (See F isca l  Note Preparation In s t ruc t ion ,  Section I I I )

A. Enactment o f  t h i s  b i l l  w i l l  have a s i g n i f i c a n t  f i s c a l  impact on the 
D i v i s i o n  o f  Adu l t  C o r r e c t i o n s .  The m a jo r  t h r u s t  o f  t h i s  p roposed  
l e g i s l a t i o n  i s  to  l e n g th e n  the minimum s e n t e n c e s  f o r  p e r s o n s  c on ­
v i c t e d  o f  d r i v i n g  w h i l e  i n t o x i c a t e d .  Amendments to  the s e c t i o n  o f  
the s t a t u t e  a d d r e s s i n g  d r i v i n g  w i th  a c a n c e l l e d ,  s u sp ended ,  o r  
r e v o ked  l i s c e n s e  w i l l  r e s u l t  in  a f i s c a l  im p a c t ,  a l s o .
Minimum se n t e n c e  l e n g th  f o r  f i r s t  t ime d runk  d r i v i n g  o f f e n d e r s  i s  
i n c r e n s  od f r om 3 c o n s e c u t i v e  days to 120 c o n s e c u t i v e  h o u r s .  S e c on d 
time d runk  d r i v e r s  w i l l  r e c e i v e  minimum s e n t e n c e s  based on the time 
between t h e i r  f i r s t  and second o f f e n s e .  I f  the second o f f e n s e  i s  
w i t h i n  one y e a r  o f  the f i r s t  o f f e n s e ,  the minimum sen te n c e  w i l l  
i n c r e a s e  f rom 10 c o n s e c u t i v e  days to 60 c o n s e c u L i v e  d a y s .  I f  the 
second o f f e n s e  o c c u r s  w i t h i n  f i v e  y e a r s ,  the minimum sen te n c e  w i l l

IV. DATE F e b ru a r y  1 9 ,  1982 PREPARED BY Roger 0 .  Lange
AGENCY D i v i s  ion o f  A du l t  C

O r ig ina l :  Leg is la t ive  Finance PHONE 4 6 5 - 3 3 7 6 _____________
cc: Budget and ManagementPrime Sponsor ( F i r s t  Leg is la to r  Named)
33-001 (Rev. !<./81)
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i n c r e a s e  f rom  10 c o n s e c u t i v e  days to  20 c o n s e c u t i v e  d a y s .  The 
p rop o s ed  s t a t u t e  does n o t  a d d r e s s  second o f f e n s e s  t a k i n g  p l a c e  
a f t e r  f i v e  y e a r s  f rom  the f i r s t  o f f e n s e ,  so i t  i s  assumed th a t  
t h e s e  o f f e n d e r s  would  r e c e i v e  a minimum s e n te n c e  o f  .120 c o n s e c u t i v e  
h o u r s .  Upon a t h i r d  c o n v i c t i o n  f o r  d r i v i n g  w h i l e  i n t o x i c a t e d ,  the 
minimum s e n te n c e  would i n c r e a s e  f rom  10 c o n s e c u t i v e  days to  120 
c o n s e c u t i v e  d a y s .

B. The d a ta  used in  e s t im a t i n g  numbers o f  o f f e n d e r s  f o r  d r i v i n g  
w h i l e  I n o x i c a t e d  i s  f rom  the m as te r  p l a n  d a ta  base and 
c u r r e n t  commitment c a r d s .  The re  were an e s t im a t e d  1 8 , 0 0 0  
a d m i s s i o n s  i n t o  the  A la s k a  c o r r e c t i o n a l  sy s tem  d u r i n g  1 9 8 1 .  The 
commitment c a rd s  g i v e  the o f f e n s e s  f o r  which the p e r s o n s  were 
cha rged  and a v e r a g e  l e n g t h  o f  s e n t e n c e s .  E s t im a t e s  used in  
comput ing  t h i s  f i s c a l  n o t e  a r e  as f o l l o w s :
1. 21 .7%  o f  a l l  a d m i s s i o n s  i n t o  s t a t e  c o r r e c t i o n a l  c e n t e r s  a r e  

f o r  d r i v i n g  w h i l e  i n t o x i c a t e d .
2 .  T h e re  a r e  a p p r o x im a t e l y  1 8 , 0 0 0  a d m i s s i o n s  pe r  y e a r  i n t o  

s t a t e  c o r r e c t i o n a l  c e n t e r s .  T h i s  r e s u l t s  in  a p p r o x im a t e l y  
3 , 9 0 0  DWI a d m i s s i o n s .

3.  Of the .1.8 000 a d m i s s i o n s ,  a p p r o x im a t e l y  45% a r e  second 
a d m is s i o n s  f o r  th e  same o f f e n s e .  Subsequent  a d m i s s i o n s
wou ld i n c l u d e  c i r c u m s t a n c e s  such as  t r a n s f e r  to  a n o t h e r
s t a t e  c o r r e c t i o n a l  c e n t e r ,  r e a d m i s s i o n  o f  a p e r s o n  who was 
p r e v i o u s l y  r e l e a s e d  on h i s  own r e c o g n i z a n c e  o r  b a i l ,  e t c .  
T h e r e f o r e ,  t h e r e  a r e  a p p r o x im a t e l y  55% u n d u p l i c a t e d  a dm is s i o n s  
f o r  p e r s o n s  a r r e s t e d  f o r  DWI. T h i s  r e s u l t s  in 2 , 1 4 5  i n d i v i d u a l  
u n d u p l i c a  ted c a s e s  p e r  y e a r .

4 .  A p p r o x im a t e l y  75% o f  the DWI a r r e s t s  a r e  f o r  f i r s t  t ime 
o f f e n d e r s ,  25% a r e  r e p e a t  o f f e n d e r s .  T h e r e f o r e ,  t h e r e  
a r  1 , 6  0 9 f i r s t  t ime o f f e n d  o r s  a nd 5 36 r e p e a t  o f f e nd e r  s 
a n n u a l l y  f o r  d r i v i n g  w h i l e  i n t o x i c a t e d .

5. F i r s t  t ime o f f e n d e r s  now s e r v e  an a v e r a g e  o f  55 h ou r s  in
c o n f l u u w o i u .  T h i s  i s  e q u a l  to  a p p r o x im a t e l y  10 p e r s o n - y e a r s
o f  c o n f i n em e n t .  Repea t  o f f e n d e r s  now s e r v o  an a v e r a g e  o f  
206 h ou r s  in  c o n f i n em e n t .  T h i s  i s  e q u a l  to  a p p r o x im a t e l y
1 2 . 6  p e r s o n - y e a r s  o f  c o n f i n em e n t .  T h e r e f o r e ,  a p p r o x im a t e l y
2 2 . 6  beds a r e  c u r r e n t l y  o c cup ied  f u l l  t ime oy DWI o f f e n d e r s .

C. F i s c a l .  Impac t i f  CS Spon so r  S u b s t i t u t e  f o r  House B i l l  No. 438 
( J u d i c i a r y )  i s  e n a c t e d :

1. A ssumpt ions
a. The re  w i l l  be no s i g n i f i c a n t  change in the l e n g t h  o f

t ime p r e s e n t e n c e d  DWI o f f e n d e r s  spend In c o n f i n em e n t .
b. The re  w i l l  be no s i g n i f i c a n t  change in the number o f

p e r s o n s  a r r e s t e d  f o r  f i r s t  t ime DWI o f f e n c e s .
c .  The number o f  r e p e a t  o f f e n d e r s  w i l l  d e c l i n e  somewhat

unde r  the p rop o s ed  l e g i s l a t i o n  and w i l l  s t a b i l i z e  a t
a p p r o x im a t e l y  75% o f  the p r e s e n t  number o f  o f f e n d e r s
( a p p r o x im a t e l y  400 pe r  y e a r ) .  Of the r e p e a t  o f f e n d e r s ,  
i t  i s  e s t im a t e d  t h a t  350 wou ld  be second o f f e n d e r s ,  the  
r em a in in g  50 wou ld be f o r  t h i r d  and sub sequen t  o f f e n s e s .
I t  i s  a l s o  e s t im a t e d  t h a t  o f  the 350 second o f f e n d e r s ,
300 wou ld be c o n v i c t e d  f o r  o f f e n s e s  a t  l e a s t  one y e a r  
a f t e r  t h e  f i r s t  o f f e n s e  a n d  5 0  w o u l d  b e  c o n v i c t e d  f o r  a  
second o f f e n s e  w i t h i n  one y e a r  o f  the f i r s t  c o n v i c t i o n .
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d. A d d i t i o n a l  t ime s e r v e d  f o r  c o n v i c t i o n s  o f  t r a f f i c  
o f f e n s e s  w h i l e  a p e r s o n ’ s d r i v i n g  l i . sop .nse i s  suspended 
o r  r e v o k e d  due to  p r i o r  DWI o f f e n s e  i s  no t  amenab le
to a c c u r a t e  f o r e c a s t i n g ,  but i s  assumed to  r e s u l t  i n  a 
modest i n c r e a s e  in  c o n f in em en t  b ed s .  However ,  due 
to  the u n c e r t a i n t y  in  the d e t e r e n t  e f f e c t  p e r c e n t a g e  
f o r  r e p e a t  o f f e n d e r s ,  no a d d i t i o n a l  beds a r e  i n c l u d e d  
in  t h i s  f i s c a l  n o te  s p e c i f i c a l l y  f o r  t h i s  s e c t i o n  o f  
the  b i l l .

e .  The a v e r a g e  s e n t e n c e  l e n g t h  f o r  o f f e n d e r s  a r e  e s t im a t e d  
to  b e :
F i r s t  o f f e n d e r s  96 h ou r s  ( 1 2 0  hou r minimum s e n t e n c e ,  
no s u s p e n s i o n ,  no p r o b a t i o n  u n t i l  minimum s e n t e n c e  i s  
s e r v e d .  Good t ime o f  one day was c o n s i d e r e d
a p p l i c a b l e  in  a l l  c a s e s . )
Second o f f e n d e r s  -

(.1) Second o f f e n s e  a f t e r  one y e a r  f rom  f i r s t  
c o n v i c t i o n  -  15 days ( 2 0  days  minimum 
s e n t e n c e ,  no s u s p e n s i o n ,  no p r o b a t i o n  u n t i l  
minimum s e n te n c e  s e r v e d .  Good t ime o f  one 
day f o r  t h r e e  s e r v e d  was c o n s i d e r e d  
a p p l i c a b l e  in a l l  c a s e s . )

( 2 )  Second o f f e n s e  w i t h i n  one y e a r  o f  f i r s t  
c o n v i c t i o n  -  45 days ( 6 0  days minimum 
s e n t e n c e ,  no s u s p e n s i o n ,  no p r o b a t i o n  u n t i l  
minimum s e n te n c e  i s  s e r v e d .  Good t ime o f  
one day f o r  t h r e e  s e r v e d  was c o n s i d e r e d
a p p 1 i  c a b 1 e i  n a 1.1. c a s e s . )

T h i r d / S u b s e q u e n t  o f f e n d e r s  -  90 days ( 1 2 0  days 
minimum s e n t e n c e ,  no s u s p e n s i o n ,  no p r o b a t i o n  u n t i l  
minimum se n t e n c e  i s  s e r v e d .  Good t ime o f  one day f o r  
t h r e e  was c o n s i d e r e d  a p p l i c a b l e  in j 11 c a s e s ) .

f  . Ad i . l t  1 ona 1 beds r e q u i r e d  -
( 1 )  1 , 6 0 9  o f f e n d e r s  X 96 Hours + 365 + 24 e q u a l s

a p p r o x lm a t e l y  1 7 . b b ed s ,  l e s s  JO beds now u t i l i z e d  
by f i r s t  o f f e n d e r s  e q u a l s  7 . 6 new h e d s .

( 2 )  Second o f f e n d e r s  -
( a )  W i t h in  one y e a r  -

50 o f f e n d e r s  X 45 days + 365 «= 6 . 2  beds
( b ) A f t e r  o n e  y e a r

300 o f f e n d e r s  X 15 days * 36 5 = 1 2 . 3  beds
( c )  T o t a l  beds = 6 . 2  + 1 2 . 3  l e s s  1 2 . 6  beds

now u t i l i z e d  by second
o f f e n d e r s  = 5 . 9  new b e d s .

( 3 ;  T h i r d / S u b s e q u e n t  o f f e n d e r s  -  50 o f f e n d e r s  X 90 days 
36 5 d a y s -  1 2 . 3  new b c d s .

( 4 )  T h e r e f o r e ,  i t  i s  e s t im a t e d  t h a t  26 new beds w i l l  be 
needed in tiie s t a t e  c o r r e c t i o n a l  s y s tem  i f  t h i s  
p rop o s ed  l e g i s l a t i o n  i s  e n a c t e d .

( 5 )  s i g n i f i c a n t  impact w i l l  be e x p e r i e n c e d  d u r i n g  the 
i J r s t  y e a r  t h a t  t h i s  law i s  in  f o r c e .  T h i s  w i l l  
r e s u l t  in ove rc rowded  c o n d i t i o n s  w i t h i n  the e x i s t i n g  
s t a t e  f a c i l i t i e s  i f  a t em po ra r y  a l t e r n a t i v e  c anno t  
be p r o v i d e d .
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g. No s t a t i s t i c s  a r e  a v a i l a b l e  r e g a r d i n g  the  number o f
p e r s o n s  who now r e f u s e  to t a k e  c h em ic a l  b r e a t h  t e s t s .  
T h e r e f o r e ,  no f i s c a l  impact can be e s t im a t e d  f o r  
Sec .  2 8 . 3 5 . 0 3 2 ( g )  which r e q u i r e s  a c o n s e c u t i v e  72 hou r  
s e n te n c e  f o r  im p r i s onmen t  f o r  r e f u s a l  to  subm i t  to  a 
c h em ic a l  t e s t  o f  b r e a t h .

D. E s t im a t e d  C o s t s  -  I f  t r a d i t i o n a l  i n c a r c e r a t i o n  methods a r e
mandated o r  e n v i s i o n e d  in  the a c t .  (These  c o s t s  a r e  d i s p l a y e d  
on page 1 o f  t h i s  f i s c a l  n o t e . )
1.  C a p i t a l  E x p e n d i t u r e s

I t  would be a n t i c i p a t e d  t h a t  a 26 minimum to medium s e c u r i t y  
beds would  need to be c o n s t r u c t e d .  Based on the  f a s t  t r a c k  
c o n s t r u c t i o n  method u t i l i z e d  and c o s t  p e r  bed a t  the P a lm e r  
A d d i t i o n ,  and c o n s i d e r i n g  one y e a r  o f  i n f l a t i o n  a t  15%, i t  i s  
e s t im a t e d  t h a t  the c o s t  w i l l  be $ 6 9 , 0 0 0  p e r  bed .  T h e r e f o r e ,  
c a p i t a l  e x p e n d i t u r e s  a r e  e s t im a t e d  to  be :

26 X $ 6 9 , 0 0 0  = $ 1 , 7 9 4 , 0 0 0
I t  i s  assumed t h a t  the 26 beds i d e n t i f i e d  wou ld be i n c o r p o r a t e d  
i n t o  a new f a c i l i t y  which wou ld ta ke  i n t o  c o n s i d e r a t i o n  the 
new bed needs r e s u l t i n g  f rom  l e g i s l a t i o n  passed  t h i s  s e s s i o n .

2 .  O p e r a t i n g  C o s t s
a . P e r s o n a l  S e r v i c e s  -

I t  i s  e s t im a t e d  t h a t  a t o t a l  o f  6 new C o r r e c t i o n a l  
O f f i c e r  I I  p o s i t i o n s  would  be needed to p r o v i d e  s e c u r i t y
and s u p e r v i s i o n  f o r  the a d d i t i o n a l  i nm a te s .  I t  i s  no ted
t h a t  the I d e n t i f i e d  p o s i t i o n s  would no t  i n c l u d e  any s u p p o r t
f u n c t i o n s  such as a d m i n i s t r a t i o n ,  f o od  s e r v i c e ,  m a in t e n an c e ,  
o r  n u r s i n g .

E s t im a t e d  c o s t  f o r  FY 1984 was computed u s in g  the  1982 
n e g o t i a t e d  s a l a r y  s c h e d u l e  w i t l i  7% i n f l a t i o n  added f o r  a l l  
sub sequen t  f i s c a l  y e a r s .

b . A l l  o t h e r  e x p e n d i t u r e  C a t e g o r i e s  -
The c o n t i n u a t i o n  budget f o r  P a lm e r  C o r r e c t i o n a l  C e n t e r  
v/as used as a b a s i s  f o r  e s t im a t i n g  o p e r a t i o n a l  c o s t s ,  s i n c e  
i t  s e r v e s  the a p p ro x im a t e  c l a s s i f i c a t i o n  o f  inmates  as 
wou ld  be s e r v e d  in  the new f a c i l i t y .  The f i g u r e s  were 
a d j u s t e d  to  r e f l e c t  26 inma te s  as compared to the 100 
inm a te s  budgeted f o r  c o n t i n u a t i o n  o f  the e x i s t i n g  P a lm e r  
C o r r e c t i o n a l  C e n t e r .  A 9% i n f l a t i o n  f a c t o r  was u t i l i z e d  
f o r  a l l  f i s c a l  y e a r s  a f t e r  FY 1 9 8 3 .  O p e r a t i o n a l  c o s t s  
i t e m i z e d  f o r  FY 1983 a r e  f o r  the a d d i t i o n a l  f o o d ,  c l o t h i n g ,  
and m ed ic a l  c o s t s  r e l a t e d  to  the i n c r e a s e d  inmate p o p u l a t i o n .

c .  No e x p e n d i t u r e s  a r e  shown f o r  FY 1 9 8 2 ,  as i t  i s  assumed
the new law would go i n t o  e f f e c t  J u l y  1 ,  1 9 8 2 .


