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Sam Harbo: Well I'd like to ask you to explain a little bit why you

feel subsistence can only be inplemented on a community-by-comrnunity 

basis. In an acceptable way and not. on an individual-by-individual 

basis.
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Condon: Weil. I've agonized for a couple days over the respective

definitions in Federal and Stiate law that relate to subsistence uses and 

I believe you could make a good honest argunent that would be 

intellectually sound that you could interpret the law so that you 

could..so that subsistence could be implemented on and 

individual-by-individua1 basis but the Department of Interior is going 

to take the position, I'm convinced, that you must do it on a 

camiunity-by-c( jununity basis and it centers and what are the magic 

words, in Alaska, is what the State statutes says and in rural is what 

the Federal Statutes says and their taking the positions, and its you 

know got a great big long definition of subsistence uses and you've got 

just a very few, we've got a semi-colon thats different between tiro 

Federal and State law and that creates one problem and another problem 

is the insertion of tire rural as opposed to just in Alaska and the 

Department of interior is taking tire position and tlroir, and I'm 

convinced their very firm, in it that specifacally means that



will' fit' with: What 'they- didy rhey -are'-going • tobuake. .cue 

®fcpE|gia So if we want to go individual-by-individual we are into a fight 

and v;e have, they have the pover to interpret their own statute we have 

a considerably less than 50% chance of winning that fight because we are

winded answer but thats the best I can do.

Mr. Cliairman?

Jim Reardon: Just a comment X, if the majority of Alaskans a year from

November decide that they do not want a priority subsistence law in 

Alaska and repeal, in essence, the State lav/ we would then be left with 

the Federal law hanging over us, but we're supposed to be a democracy 

and if the majority c ' ’ Alaskans make clear, that they do not accept and 

do not believe in that, I personally can't believe that Congress would 

sit there and allow the State of Alaska to have forced upon it a 

priority subsistence law after the people have said no way. That's my 

view on it.

Sidney Huntington: You know this subsistence issue, I say is all just a
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pain in the butt since it starred as far as I'm concerned and will 

continue on tc be that way and I can see right now wliat I advocated all 

along wnats going to nappen uo urns issue when it comes to the point on 

the final day of judging what ever day that might be today or tcmorrcw I 

say that we sit down there and adopt a policy and stuff like that bhat 

will change the subistence or add to the way the Fish Board might have

done it or who ever might have done it_________________ if we adopt

these policies to fit the Federal mandate and what the State has gone 

along and do adopt them. Well we have a bucket of worms sitting pretty 

normally, setting normally, there a bucket of worms setting up there.

Ok, we're going to put in some of these hot juices and these things are 

going to boil. Well we've go the Sierra Clubers and all these other 

fellers around the country that are..start boiling then and then by the 

time they vote subsitence out and then we have the federal mandate thats 

hanging on us. And according to the way my friend Reagan has been 

running the situation now, which I proud of, I think that there will be 

no money to handle the resources of Alaska by the Federal, government 

where they don't have no money. So if the Federal government were to 

take it upon themselves to say well do it anyway whether we have money 

or not: the game warden is not entrusted any more because we didn't 

follow that mandate and so is the Federal government just going to 

haphazardly going to take it there and throw it away and lose all of the 

resources we have in the State of Alaska on account of these lousy God 

Damn issues that we're facing with today? I mean I'm going to vote 

that way. Am I going to set dewn there vote and say Yes this is it
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knowing Damn well in my heart that I am voting the wrong way. Thats

just exactly the way I feel. Have________as far as I'm concerned.

Chris Goll: Well are you confident that, the initiative will prohibit

if passed, that it will prohibit the Boards authority to discriminate 

between benefical users?

Condon: Well that's what it says.

Chris Goll: The reason that I question you is because the people that

are behind this thing are saying seme tiling different.

Condon: Well lets look at how its worded. You can make your own

judgment..... again your not talking about distinctions

between...well there., you...certain kinds of preferences are 

permissible in terms of you can still make allocations between purse 

! einers and gill netters and those...those..kinds of allocation

decisions but for personal consumptive use no distinction shall be

made for any reason on the basis of economic status, etc., so that you

can not give a subsistence preference if the initiative is passed.

Chris Goll: I don't interpret that that way.

Chris Goll: Not at all and you are the counselor so I...I would

appreciate you going perhaps into a little more detail on that. I 

interpret that as creating a form of equality amongst all the people of
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Alaska where they can benefit, but we the Board, still have the latitude 

to discriminate. In other words we could say that in one area priority, 

one geographic area as example, priority should be given but subsistence 

should be given the highest priority whereas in another no.

Condon: Well let m v'ead it again: "....no distinction shall be made

for the reason of economic status, land ownership, local residency, past 

use, past dependence on the resource, or lack of alternative resources." 

and pretty hard for me to see, how given that language, you could then 

say were going to give a preference to a local conmunity to any kind of 

specific subsistence users. You've got to Dot all people who want to 

use the resource for personal consumption use have an equal access to 

it.

Grif Quinton: I don't read that precluding in the case of shortage 

there, of like was stated last year, or ^ s  stated not on the Board but 

was stated amongst talking with a lot of di~ erent people, that if 

theres a shortage in a certain area that you could preclude certain 

means of transportation as means of taking and those would in effect 

favor one particular local over another. In other words you couldn't use 

airplanes or something like that.

Condon: I believe you could do that.

Grif Quinton: Now those are the kinds of things that we could do and
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still you know that initiative wouldn't preclude something like that. 

Condon: I would agree with that.

Szabo: This is a little bin off the subject that we're discussing but

maybe before we get into the ANILCA would it be possible if we could get 

a map up on the wall shewing what the Federal land classifications are 

cause I think that might be pertinent when we get into that.

Zahn: We'll bring one.

Beaton: Well you know along the lines of what Grif was s \ying there you

could actually probabily almost accomplish what the Board of Fisheries, 

for example, set out to do with their mutual thing. A few things would 

fall through the cracks because of pressure. Thats what the real crunch

is going to come down t o _________________________________in place as for

exanple, around the metro area such as the Ty°nGk  there would be some 

real problems on setting up a discriminatory so to speak and not liave an 

influx of people into those areas so you know you might be able to 

depact, or s e . up a tiling very similar to what Fisheries Board lias now 

in place. From a legal standpoint you could never get into the 

customary traditional. Tliats . Key issue thats different about this 

initiative in what Te arc trying to deal, with at the present time. And 

thats probably the key issue there, I mean you know, this group of 

people could use something you could never more do that if that
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initiative passed. Is that correct?

Condon: Well thats my views. There are some ways that you ....

Beaton: I think I would have to concur with what you are saying

_______________________________ look at the troubles that we have now with

the legal profession, you know, nitpicking so to speak and getting us on 

thi) gs that are not nearly that specific once you get a statute in place 

that is specific I don't see hew we'd get around to reach that answer.

Joel Bennett: Going through the subsistence deliberations in the past

two years I have always assumed it as having those two sides. You knew 

ore an allocation pioblem between users and another an impac4* problem 

tlx resource it's self and I’m  just wondering if we could get seme sort 

of projection by the Department or by your staff about what would happen 

in terms of resource management if we lose the ability to man }e 

wildlife on the Federal enclaves. In other words what are we likely to 

be faced with given the worst situation, that is if they take that 

jurisdiction away. Thats ore question I have. Another is what affects 

that situation on the return of the Marine Mammal management since that 

is being sought right now by this State and it also has subsistence 

requirements.



Joint Board of Fisherries 

Anchorage Westward Kilton 

December 1, 1981 

Portion of Transcription Tape 3B

, Commissioner Skoogr- The Federal government obligations seems to ms is 

strictly to provide for subsistence priorities on Federal lands. Once 

that they have assured lets say a moose population they would have 

determine what the allowable harvest would be on that moose population.

envision.-it also going t6M l

m m s

r tViiTov iq t-y

back to

Larri Spengler: Commissioner I tlvink we were talking about the worst

case_______________of what was possible in the law, not what wo

necessarily________________ .

Joel Bennett: Commissioner hew would that work if you have to be

assured that Subsistence priority and allow the sport type to occur 

concurrently. I do not understand, this is not just a numbers question
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it is an accessibility question and everything else. It seems to me 

that they would establish a Subsistence season first and once all those 

needs are satisfied then the sport people could start.

Corrmissioner Skoog: I do not know the precise way it would work, but I

would envision simply of making a decision that in this area let’s take 

any one of the refuges for example they would make a decision on what 

kind of resources were there, fish and wildlife resources were utilized 

by subsistence users and they determine how many of the various species 

that that community needed for their subsistence purposes. They would 

probably set the regulations that would govern that and the season and 

outside that particular frame work, their could be allowed then a

 ____ — ■r&rqm.fJS
recreational take and/or a coirmercia.1. take JiiSiM®£heybjf— '

Mick Szabo: I*®88"

sisSre* ■ jxjaam̂ -Vit»5aicw«fSS manggma

______________________________   - M P V ......- m.................... ..........<. t^-y^llpgBgwig^gwggyisna-ng'^eiBgrgimigigecaHawssug •’w cereer'ue c xaeu I c  was—nc7c*«gttwoi«y/.
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there is they can manage ail fish and wildlife on all Federal lands if 

they feel that they have to do it though. I mean this is of course 

something the Boards debated and we heard a about the burros in Arizona 

and all that kind of stuff. There is more and more of a president that 

the Federal government can infact preempt the State on its traditional 

management role on lands that it awns. Is that correct?

Liza McCracken: Also, in the judicial enforcement section you could end

up with a certain management by the courts where a citizen or individual 

can bring an action against the State for failure to provide for a 

subsistence standards in ANILCA. After exhaustion of State remedies 

they can bring an action in Federal district court and the court is 

granted authority under the judicial enforcement section to fashion 

regulations to accomodate the needs the:t have been perceived not to 

have been specifically provided for. There is potential for that kind 

of a situation to occur also.

Nick Szabo: Okay, but I mean lias the issue been fairly resolved I mean

I guess I had always had the kind of elementary impression you know the 

land owner including the Federal government that their primary concern 

was to protect their land and protection of the land thing that is how 

they got into the idea of management. You know they manage the 

boroughs because they wanted to save the grass so to speak and that type? 

of thing, but we have gotten beyond that standpoint as far as they can 

preempt the traditional State management authority as far as resident of
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management rather than controlling access. I guess before I was always 

under the impression that you knew in earlier years that the State's 

took the view anyway. The Federal government controlled access on their 

land. Now that was kind of defacto management but it really was not 

setting seasons and bag limits, it was just telling people whether they 

could enter the land or not. They are getting more and mare into the 

role of decided specific management measures as opposed to just 

controlling access. Is that correct?

McCracken: Yes that is correct.. Also you want to look at what the

basis for upon which the Congress has founded the ANILCA approach and it 

is not based only on the properptv clause but is also based on the

authority of Congress to regulate_______________ . So there is soma

different angles as far as the critical line of authority upon which 

Congress based the subsistence section in this title, specifically set 

out in the findings of Section 801 as to what authorities they are 

looking to in making the kinds of standard:3 that they want established.

Szabo: Well, okay I understand all that, but I guess it is still not

clear to me like say on a national forest there primary responsibility 

would be to insure that subsistence was provided for. Now, it seems to 

me tint the simplest was that they would do that is just to say we cure 

not going to all access for any other uses and then all they do is allow 

subsistence right? I mean that would be the simplest way or are they

fish and and wildlife. I mean actually get into the
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going to say well we will just get into the whole game and we are 

going to set bag limits for sport fishing and we are going to set up a 

special sport season with bows and arrows or something like that. Would 

they get into that type of thing or would they just control it from a 

direct access.

Condon: Who knows. I think this is the best answer to that. If they

want to try to into the bow and arrow business they can. The State's 

are not going to like it, but my guess is that in the and if they get 

into a legal fight about whether or not they can do it, the courts are 

going to say they can. They have not done this to date and hopefully 

they will not. There are a lot good reasons for them not to, but I 

think that the theories about who has what kind of authority, you can 

debate forever about why the Congress does what it does, why it did what 

it did with ANILCA, what the legal basis for their doing it, but I do 

not necessarily think that gets you anywhere. The specific Congressmen 

who voted for this bill I'm sure did not think about any of it.

Szabo: Going along that same line if the Federal government should take

over management and the v:ay that I am interpreting that this is their 

responsibility is to subsistence and in the event that let's say that 

the State would determine within a geographic area that there was a 

surplus of a particular species that could be harvested over and above 

what the Interior Department was saying there was, in other words the 

Interior Department was saying that 100% goes to the subsistence user
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and we do not have a surplus beyond what the subsistence user would use 

but in the State's judgement there was a surplus, would the State have a 

good, case in court then or would we not.

did not, I do not knew what would happen if they did not disagree with 

us. If subsistence needs were met and they agreed they were met and we 

agreed they were met and there were still harvestable game I do not knĉ ;

what would happen in that situation. _________________ No, because

obviously they are very hopeful that things can be worked out and they 

stay out of the business. That is what they want.

Beaton: Mr. Chairman I assume that in some kinds of applications that

it might be interpreted a relationship to say anadromous species of fish

there s a y ______________ to the rest of it. In other words the

subsistence user would give an area, could make it contingent in Federal 

court that his needs were not being met because they were intercepted 

and the rest of it. That would probably be pretty much of a natural 

progression and thought in this particular case, is that fair to assume 

after the Craig Decision and the Boldt Decision and all the rest of it
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| Condon: Yes, well again you have a unique, somewhat unique situation
i

here in Alaska compared to the borough situation in Arizona, New Mexico, 

Nevada or the wild horse problem arid that is the Congress and Federal 

government have plenary power to deal with the Alaskan natives and they

can excersie that pcwer in a way which would deal with the _________

problem and so on if they want to.

Commissioner Skoog: Let's point out a little in Nick's statement that

historical role of the State's in managing fish and resident wildlife is 

certainly under threat in ANILCA. The Federal agencies primarily 

concerned with habitat as they have been, but when ANILCA docs is 

actually mandate them to manage all fish and wildlife resources on their 

Federal land in other subsistence resources specifically for 

subsistence. So any population that they are dealing with they must 

manage that in such a way that they arc going to provide for all of the 

subsistence uses in that Federal land. In recreational fishing or 

hunting and commercially comes secondary to that. If that a good 

statement or proper statement.

McCracken: Yes.

that it would at least cane dawn to this to?

Nick Szabo: Mow, we got that one issue settled I guess or clarified I

have another question. You have a whole list of these reports, but I 

could not find them in the book so I had no way w£ reading up on what
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you were going to present. Maybe you are going to cover this later, but 

as far as this regional council system goes, you stated that you feel 

that even though there might be same legal basis for the Boards 

innovative loading boundary concept that the Interior would probably 

feel more comfortable with fixed boundaries and so forth. If chere a 

requirement though in the act as to what, I mean assuming t'iat you 

established in the six regions that are the minimum required in the Act, 

what is the requirement as far as the membership of the regional council 

itself? Can you cl irify that?

Spongier:  you mean the membership as far as who sits on the

council.

Szobo: Yes

Spengler: What the Federal law provides for is that the people who are

using the resource te represented on the council. The draft regulations 

that we tlie Department of Fish and Game and the Department of Law will 

be proposing to you provide for the same membership that we have now, 

which is tlie chairman of the advisory con mi t tee or his designee will be 

on that committee.

Szabo: Well, I guess what rny question is is does it prohibit say

advisory corrmittees that happen to be outside of that, region from being 

on the regional council for that region.



Spengler: Well the language of ANILCA requires that the people be

residents of the region. Now presumably the members of other advisory 

committees who are not in the region could go and sit in and say 

whatever they have to say and the council could take it into account, 

but they would not be members of that council because they would not 

members of that region.

Szabo: Okay, now it does say that in order to sit on the regional

council you have to reside in the region or you just have to use the 

resources in the region?

Spengler: You have to reside in the region.

Szabo: Reside. So if we set up these regional councils that has to be 

composed of the advisory conmittees in the region itself.

Note: This is the end of the discussion relating to the repea], of the

State Subsistence Law.
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FROM:
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W i l l i a m  D. Cook, Legal Counsel, House Judiciary 

March 5, 1982

RE: HB409

You have requested that I review this bill and 
specifically investigate the c o n s t i t utionality  of requir ing 
a guide for non -re s i d e n t  aliens who hunt brown bear, grizzly 
bear, polar bear, sheep, caribou, or moose. The last two 
n amed species are additions to the list pres ently in 
AS 16.05.407(a) —  per taining to "non-residents."

I would  first like to point out that since the bill 
does not change or define the "non-resident" language at 
AS 16.05. 407 (a), ih^ status of aliens who live in the United 
States but not in Alas ka is in doubt. That p r oblem could be 
a leviated simply by defin ing "non-residents" . It would 
then be clear that these persons could still lawfully hunt 
caribou, moose and o ther unspec i f i e d  species in Alaska 
w i t h o u t  a guide.

 ̂ I suggest that AS 16.05.407(f) at line 24 of the bill bo 
d e let ed and that the following language be inserted there:

* Sec.. A. AS 16.05. 940 (12) is amended to read:
(12) "nonresident" means the following persons:

A. ci tizens . f the United States, w h e t h e r  or not
they reside in the United States, whose per manent
place of abode is not in Alaska;
B. pers ons w h o  are not citizens of the United 
States, whose  per manent place of abode is in the 
United States but not in Alaska.

* Sec. 3. AS 16.05.940 is amended to add a new subsection:
(13) "nonresident alien" means a person who is not a 

citizen of the United States and whose p ermanent 
place of abode is not in the United States.



The p r ima ry q u e s t i o n  on the bill could be phrased:
"Is it c o n s t i t u t i o n a l  for the legislature to single out
non-re s i d e n t  al iens and require guides for these hunts for 
caribou and moose, as well as the species listed p r e s ently  
in A S  1 6 . 0 5 . 5 7 0 (a)?

In c o n n e c t i o n  w i t h  the r e s earch or that question, I 
have reviewed the foll owing material, a t t ached hereto:

1. Copies (poor quality) of court docu ments in Bill
Pinnell. et al v. The Depar tment of Fish a nd Game et. 
a l , Superior C ourt No. 69-2703D and A l aska Supreme
Court O p i n i o n  No. 586 (November 24, 1969). These
copies came from the A t t o r n e y  G e n e r a l ' s  office in 
Anchorage and were made from m i c r o f i c h e  of that 1969-70 
c a s e .

2. March 5, 1979 m e m o r a n d u m  o p i n i o n  of A s s i s t a n t  Attorney 
General Sarah Elizabet h Fussnor to Dave Hardy, Game 
Biologi st III.

3. February 11, 1982 letter to Repre s e n t a t i v e  Kenneth J.
Fanning from A s s i s t a n t  A t t or ney General G. Themes
Koester

It is my o p i ni on that there should n* ■: be an attempt to 
consti t u t i o n a l l y  justify IIB409 on the basis of the following 
t h e o r i e s :

1. Inherent danger to the n o n - r e s i d e n t  alien hunters 
of the listed s p e c i e s . The a d d i t i o n  of c a ribou and moose 
for aliens, as d i s t i n g u i s h e d  from n o n - r e s i d e n t  citi zens (and 
possibly aliens residing o u tsi de of Alaska bu t in the U.S.) 
consi d e r a b l y  d i m i n i s h e s  that theory.

2. Language, cultural and legal d i f f e r e n c e s . Many 
aliens are q uite fluent in English, espe ci a l l y  those from 
former British Empire nations. Cultural differenc es cannot 
be supported, either, or such aliens w o u l d  be generally 
severly regu lated in all types of activi t i e s  where they are 
not p r e s e n t l y  regulated. Examples are: driving on an 
international drivers license; marriage within the United 
States of aliens from nations with laws and cultures 
recognizing polygamy; purchase of and investment in Am erican 
prope r t i e s  —  a l t houg h retaining an A m e r i c a n  a t t o rney is 
ge n e rally useful (as retainin g an A l a s kan guide might: be for 
big game hunts here) , it is not required. Basically, 
"ignorance of the law" is no legal excu se for crime, w h e t h e r  
the actor is citizen, alien, resident, or non-resident.



I belie ve that any const itutional j u s t ifi cation on such 
language as is in HB409 should be based on the theory that 
the g o vernment of Alaska holds thej>e species of game "in 
trust" for the p eo ple of this stete.

Under that theory, the g overn m e n t  of the State may 
r easo nably regulate this resource (as it can and does 
p r e s ently for all fish and game and may do for lumber) 
to promote che sustained yield uf these species. If this 
principle is applied to justify HB409 d i s c r i m i n a t i o n  between 
citizens and aliens as to caribou and moose, I suggest that 
language similar to the following be added as a subsection 
to the bill and to the statute:

W h e n e v e r  it is necess ary to restrict the taking of big 
game so that the o pportunit y of Alaskan r e s i den ts to 
take b ig game can be reasonably satisfied in acco rd a n c e  
with sustained yield principles, the Board of Game 
shall, through a permit system, limit the taking of big 
game by nonresidents and by n o n r e s i d e n t  al iens to 
accompli sh that purpose.

Of course the permit system would have to function on a 
reasonable basis, and for the clear purposes e x p r e s s e d  in 
the above suggested language.

-2 ,---------------------------------------------------

Article VIII. Section 4 of the A laska Consti t u t i o n  states:

Section 4. Fish, forests, wildlife, grasslands, and 
all other replen.ishable resources b e l o n g i n g  to the State 
shall be utilized, developed, and maintained  on the 
sustained yield principle, subject to pre fer e n c e s  among 
beneficial uses.
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* S e c t i o n  1. AS 1 6 . 0 5 . 4 0 7  is a m e n d e d  by a d d i n g  n e w  s u b s e c t i o n s / t o  readL

(d) It is a class  A m i s d e m e a n o r  for a n o n r e s i d e n t  a linn1- to h u n t

< n n r i "pursue  or take b r o w n  bear, g r i z z l y  bear, pol ar bear, s h e e p , 1 caribou, < 

moose in this s t a t e  unlesis p e r s o n a l l y  a c c o m p a n i e d  b y  a^ p e r s o n  who is 

licensed as a m a s t e r  guide, r e g i s t e r e d  guide, or a s s i s t a n t  g u i d e  unde

JAS 0 8 . 54,oor b y  a r e s i d e n t A l a s k a n  over 19 years of age w h o  is the spou

of or' is r e l a t e d  b ^  b l j o d  w i t h i n  a n d  i n c l u d i n g  the s e c o n d  d e g r e e  of

k i n d r e d  to the alien.

(e) A n o n r e s i d e n t  alii.n\ w h e n  p u r c h a s i n g  a b i g  g a m e  tag for th 

t a k i n g  of an a n i m a l  s p e c i f i e d  in this s e c t i o n  s hall f i r s t  f u r n i s h  to t 

state, on a f o r m  p r o v i d e d  b y  the staite, an a f f i d a v i t  s h o w i n g  that In 

will be a c c o m p a n i e d  in his h u n t  b y  a p e r s o n  who is q u a l i f i e d  u n d e r  tl

terms of this sectio n. A n o n r e s i d e n t  s h a l l  h a v e  a c o p y  of the affida^ 

in his p o s s e s s i o n  w h i l e  in the f i e l d  h u n t i n g .  ^ A  p e r s o n  who f a l s i f i e

the r e q u i r e d  a f f i d a v i t  is g u i l t y  of p e r j u r y  u n d e r  *S j 1.56.200.

(f) In th is s e c tio n, " n o n r e s i d e n t  a l i e n "  m e a n s  a p e r s o n  w h o  is 

a c i t i z e n  of the U n i t e d  States a n d  w h o s e  p e r m a n e n t  p l a c e  o f  a b o d e  is 

in the U n i t e d  States.

* Sec. 2. AS 1 6 . 0 5 . 3 4 0 ( e )  and 1 6 . 0 5 . 4 0 7 ( c )  a re r e p e a l e d .

* Sec. 3. T h i s  Act t akes e f f e c t  J u l y  1, 1982.

LA-L 20A - 1 - C S S S H B  4 0 9 (Res)
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moreEffect of amendment. — The 1976 
amendment added the third sentence.
Legislative committee report. —  For 

report on ch. 268, SLA 1976 (FCCS HCS
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Sec. 16.05.400. Persons exem pt from license requirem ent, (a) A 
license is not required of a resident or nonresident person under the age 
of 16 years for sport fishing nor shall a license be required of any 
resident under ^he age of 16 for hunting or trapping.

(b) A sport fishing, hunting or trapping license is not required of a 
resident who is GO years of age or more and has been a resident for 30 
consecutive years or more, as long as he remains a resident. (§ 9 a r t II 
ch 94 SLA 1959; am § 3 ch 180 SLA 1972)

Sec. 16.05.405. T aking  game by proxy for the blind, (a) A resideqt 
holding a valid hunting license may take moose, caribou, deer, or elk 
under a hunting license issued to a blind resident in accordance with (b) 
of this section if the resident has the license of the blind person in his 
actual possession.

(b) A resident hunting license indicating th a t the purchaser is blind 
may he obtained from the Departm ent of Revenue upon payment of the 
fee prescribed in § 340 of this chapter and upon presentation of either 
an affidavit of thcapplican . 'a ting  th a t he cannot distinguish light from 
darkness or an affidavit signed by a licensed physician or a licensed 
optometrist staling  that the applicant’s central visual acuity does not 
exceed 20/200 in the b etter eye with correcting lenses or that his widest 
diameter of visual field subtends an angle no greater than 20 degrees. 
(§ 1 ch 9 SLA 1967)

See. 16.05.107. N onresident hun ting  game anim als m ust he 
accom panied by guides, (a) It is unlawful for a nonrcsideqt. to hunt, 
pursue or take brown bear, grizzly bear, polar bear or sheep in this state, 
unless personally accompanied by a person who is licensed as a m aster 
guide, registered guide or assistan t guide by the department, or who 
is personally accompanied by a resident Alaskan over 19 years of age 
who is the spouse of or is related by blood within and including the 
second degree of kindred. A person who applies for a nonresident big 
game tag for the taking of an animal specified in this section shall first 
furnish to the state , on a form provided by the state, an affidavit 
showing th a t he will he accompanied in his hunt by a person who is 
qualified under the term s of this section. A person who falsifies the 
required affidavit is guilty of perjury.

(b) It is unlawful for a nonresident to import polar hear into this state 
unless personally accompanied by a person who is licensed as a m aster 
guide, registered guide or assistan t guide by the department.

(c) The nonresident who viol.atcs (a) of this section is guilty of a 
misdemeanor and upon conviction is punishable by imprisonment for not

24



Sec. 16.05.410. License forfeiture, (a) Upon conviction of a person of 
a first violation of §§ 330 — 430 of this chapter or of a federal or sta te  
law or regulation for the protection of the sport fish and gam e of the 
st.ite, the court may, in addition to the penalty imposed by law, revoke 
his license.

(b) Upon subsequent conviction of a person for a violation Of §§ 330 
— 430 of this chapter or of a federal or sta te  law or regulation for the 
pro tection of the sport fish and game of the state , the court shall revoke 
his license.

(cl A person whose license has been revoked as provided in (b) of this 
scct'on may not purchase another license of the same type for a period 
of not less than two years nor more than three years from the date of 
revocation as determined by the court.

(d) Repealed by § 2 ch 32 SI. \  1968.
(e) Repealed by § 2 ch 32 SLA 1968. (§ 8 a r t II ch 94 SLA 1959; am 

§ 17 ch 131 SLA I960; am § 1 ch 56 SLA 1962; am §§ 4, 5 ch 75 SLA 
1964; am § 2 ch 32 SLA 1968)

Le/i dative committee report. —  For 
report on ch. 32, SLA 11)68 (HCSCSSB 50 

see 1968 House Journal, p. 169.

Sec. 16.05.420. V iolations, (a) A false sta tem ent as to a material fact 
in an application for license makes the license issued upon it void. A 
nerson who knowingly makes a false sta tem ent or knowingly omits a 
matei ial f ict in an application violates §§ 330 — 430 of this chapter.

(b) A t erson who alters, changes, loans or transfers a license or tag 
issued to him to another person, or who uses a license or tag  other than 
the one issued to him violates this chapter.

(c) Repealed by § 2 ch 32 SLA 1968.
(d) Repealed by § 2 ch 32 SLA 1968. (§ 7 a r t II ch 94 SLA 1959; am 

§ 16 ch 131 SLA 1960; am §k 6, 7 ch 75 SLA 1964; am § 2 ch 32 SoA 
1968)

Kev mu's note (1962). — This section has chunked that reference It) “§§ 330 
origin:illy referred throughout to "this >130 of this chapter."
Act" which new reads "this chapter"; Legislative committee report. — For 
however, 9 1(5, ch. 131, SLA 1960, amended 
the first paragraph and referred to "this 
nrtiek" instead of "this Act," The revisor

report on ch. 32, SI,A 1968 (HCSCSSi! 50> 
am), see 1968 House Journal, p. 169.

Revisor’s note. —  Chapters 9 and 86, by ch. 36 has been renumbered AS
SLA 1967, both added a new section 16.05.407.
designated AS 16.05.405. The section added
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(2C') King salmon (oncorhyi^hti5'tsha\vytScka}and steelhead 
trou t (Salmo gairdneri) spijrtTishing perm it . .   5
A person who possesses a ^ - c e n t  license under (1) or (5) oft-liis subsec­
tion m ay receive a king salmon and steelhead trou t spoA fishing 
permi t w ithout charge. A king salmon and steelhead trout sporffishing 
perm it is nontransfeuable and m ust be signed by the bearer before use. 
The perm it siiaii bq used in conjunction with an  appropriate! spoi t 
fishing' license. A person exempted from licensing under AS 16.65.400 
may obtain a king salmon and steelhead trout sport fishing/perm it 
w ithout charge.

(b) The commissioner of fish and game may issue w ithbut cost a 
perm it to collect fish and game, including fur anim als, sjtbject to the 
lim itations and provisions he considers appropriateyfor scientific, 
propagative, or educational purpose. In addition, the commissioner 
may issue a perm it f o r \ l )  the  collecting of wild Air anim als for fur 
farm ing, or (2) the recapturing of fur anim als tYyAt have escaped from 
fur farms. The annual fee tor a perm it for co llid ing  fur anim als for fur 
farm ing purposes is $100. \  /

(c) The commissioner of revenue maw issue a duplicate license or a 
duplicate tag as a replacem ent for a .license or tag  issued under (a) of 
th is section. A fee of $2 shall be ^liarged for each duplicate license or 
tag  and the duplicate shall n o y m  issued unless the  commissioner of 
revenue or his delegate is satisfied th a t the original has been lost or 
destroyed. This subsection does n o \app ly  to a 25-cent license issued 
under (a)(5) of this spciion.

(d) Members of the m ilitary  service ̂ n  active duty who are perm a­
nently sia tionod in  the state, and their dependents, who do not qualify 
as residcnts'Ander AS. 16.05.940(14), maw obtain special nonresident 
in ilitary^inall game and sport fishing licenses a t the rates for resident
hunthfg and sport fishing licenses, bu t may n o ttak c  a big game animal

ireki\yrthout previously purchasing a regular nonresident hunting license 
and a numbered, nontransferable appropriate tag, issued a t the 
nonresident rate , under (a)(16) of th is section,----------------------- -

(e) Kach m aster guide licensed under AS 08.54.100 and each regis­
tered guide licensed under AS 08.54.110 shall pay a fee in the following 
amount for each caribou, sheep, moose, brown or grizzly bear and polar 
bear taken on a hun t guided by or under the active supervision of the 
guide:

(1) polar, brown or grizzly bear:
(A) for each polar, brown or grizzly bear taken over a total of 5 polar, 

brown or grizzly bear per season and up to a total of 10 prjar, brown 
or grizzly bear — $20; •

(B) for each polar, brown or grizzly bear taken over a total of 10 
polar, brown or grizzly bear per season and up to a total of 25 polar, 
brown or grizzly bear — $100;
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(C) for each polar, brown or grizzly bear taken over a total of 25 
polar, brown or grizzly bear per season — $500;

(2) moose:
(A) for each moose taken  over a total of 5 and up to a total of 10 per 

season — $20;
(B) for oooh moose taken over 10 and up to a total of 25 per season 

— $100;
(C) for each moose taken over 25 per season — $500;
(3) sheep:
(A) for each sheep taken  over a total of 5 and up to a total of 10 per 

season — $20;
(B) for each sheep taken  over 10 and up to a total of 25 per season 

— $100;
(C) for each sheep taken over 25 per season — $500;
(4) caribou:
(A) for each caribou taken  over 5 and up to a total of 10 per season 

—  $20;
(B) for each caribou taken over 10 and up to a total of 25 per season 

—  $ 100;

(C) for each caribou taken over 25 per season — $500. (§ 2 a r t II ch 
94 SLA 1959; am § 1 ch 96 SLA 1959; am §§ 7 — 13 ch 131 SLA .1960; 
am § 1 ch 16 SLA 1963; am § 1 ch 29 SLA 1963; am § 2 ch 31 SLA

§§ 2, 3 ch 75 SLA 1964; am § 1 ch 83 SLA 1966; am § 2 ch 
32 SLA 1968; am § 1 ch 4 SLA 1972; am §§ 1, 2 ch 180 SLA 1972; am 
§§ 2, 3 ch 82 SLA 1974; am § 1 ch 198 SLA 1976; am §§ 1, 2 ch 268 
SLA 1976; am §§ 1,2 ch 73 SLA 1979; am § 2 ch 19 SLA 1980; am §§ 1, 
2, 4 ch .57 SLA 1980; am §§ 16, 17 ch 94 SLA 1980)

Effect of amendments. —  The 1979 
amendment, in subsection (a), substituted 
"$5,600" for "$3,600" in subparagraph (13) 
of paragraph (6) nnd added paragraph (20).
The first 1980 amendment deleted 

"(permit required north of Yakutal only)" 
following "sport fishing permit" near *he 
beginning of paragraph (20) in subsection 
(a).
The second 1980 amendment added sub­

paragraph (O) of paragraph (a)(16),

inserted "big game" at the beginning of 
paragraph (a)( 18), substituted a colon for 
"for bear, brown or grizzly, each . 25"
near the beginning of paragraph (n)(18), 
and added subparagraphs (A) nnd (13) and 
the last sentence in paragraph (a)( 18), and 
repealed paragraph (a)(19).
The third 1980 amendment transferred 

the former last sentence of subsection (b) 
to the end of paragraph (9) of subsection 
<n).

Sec. 16.05.345. M usk  oxen. 
Repealed by § 4 ch 57 SLA 198C.

Revisor’s notes. — Section 3, ch. 57, 
SLA 1980, repealed and reenacted this sec­
tion; however, the repeal was moved to § 4 
of ch. 57 by the revisor of statutes and the

language enacted by § 3 of ch. 57 was 
renumbered as AS 16.05.346.
Editor’s notes. — The repealed section 

derived from § 1 ch. 20 SLA 1969.
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DEPARTMENT OF LAW

OFFICE OF ThE ATTORNEY GENERAL

JAY S. HAMMOND, GOVERNOR

420 "L"STREET, SUITE 100 
ANCHORAGE. ALASKA 99501

M arch 15, 1982 (907) 276-3550

The H o n o r a b l e  Ramona L. Barnes 
A l a s k a  State Legisl a t u r e  
H o u s e  of R epresenta tives 
Pouch V  (Mail Stop 3100)
Juneau, A l a s k a  99811

Dear Madam:

Liza M c C r a c k e n  from our o ffice h a s  been in contact with 
your staff regaiding some e arly  cases d e a l i n g  with the c o n s t i t u­
tio n a l i t y  of c.evtain guide laws and regulations. In particular, 
you were interested in the case of Pinnell v. T o l i f s o n . The 
following is an o u tline of the facts and p r o c e d u r e  of that case.

On October 1, 1969, Bill Pinnell and Morris Tolifson, 
regist ered guides, filed a complaint  seeking a judicial 
d e c l arati on!/ as to the validity of 5 A A C  87.060, 5 AAC 87.065 
and AS 16.05.407.

5 AAC 87.060 provided:

Guiding for brown or g r i z z l y  b e a r . No 
master or registered guide m a y  take, assist in 
taking, part i c i p a t e  in or assist in guiding for 
more than four (4) b r o w n  cr g r i z z l y  bear during 
each regulatory year, not m o r e  than two (2) of 
w hich may be taken in Unit 9."

5 A A C  87.065 provided:

Licens es and tags r e q u i r e d . (A) Before 
guiding for brown or g r i z z l y  bear, each master 
or registered guide must p r o c u r e  non- 
transferable bear h a r v e s t  control tags.

\J This is an a c tion w h e r e b y  a p a r t y  requests the court to rule 
on the c o n s t i t u t i o n a l i t y  of a reg ul a t i o n  or statute.
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(B) Bear harvest contro l tags will be 
issued in sets of three (3). Not more than 
four (4) sets of harvest control tags will be 
issued to a master or registered guide.

And AS 16.05.407 provided:

Nonresident h u n t i n g  gam e animals must be 
a ccompanied by guidesT ( a ) It is unlawful for 
a nonresident to hunt, p u r s u e  or take brown 
bear, g r izzly bear, polar bear or sheep in this 
state unless perso n a l l y  a c c o m p a n i e d  b y  a person 
who is licensed as a master guide, registered 
guide or assistant guide b y  the department, or 
who is per so n a l l y  acc om p a n i e d  by a resident 
A l a s k a n  over 19 years of age w h o  is the spouse
of or is related by blood w i t h i n  and including
the second degree of kindred.

Bill Pinnell and Morris Tolifson, plaintiffs, argued that 
5 AAC 87.060 was "vague, unclear, misleading, and subject to such 
various interpretations as to render it null, void and unenforce­
able as being in v iolation of and a denial of the due process of 
law and equal p r o t e c t i o n  of the laws clauses of the Constitution 
of the United States (Article XIV, A m e n d m e n t s  to the C o n s t i­
tution), and the C o nstitution of the State of Alaska (Article I, 
Section s 1 and 7) in that by one c o n s t r u c t i o n  each master or 
register ed guide is allowed to take four (4) brown or grizzly bear 
per r egu latory year irrespective of the number of such hunts in 
which he participates, and b y  anot her construction, such master or 
registered guide would be prohibit ed from taking even one (1)
brown or g r i zzly bear per r egulatory  year after having p a r t i c i­
pated in four (4) prior unsuccessful hunts. ?3y such latter inter­
pretation, a master or registered guide, once ha ving participated 
in four (4) unsuccessful hunts, would thereafter be prohibited 
from taking even one (1) brown or g r i z z l y  bear, whereas, qualified 
residents (and presum a b l y  qualified nonresidents, also) are 
allowed to participate in an unlimited number of hunts and are yet 
e ; , tided to g^ hunting thereafter and take one (1) bear."

The argument against 5 A A C  8 7.065 was that it impaired . 
contracts p reviously entered into before the regulation was 
enacted and impairment of contracts violates A r t i c l e  I, Section 10 
of the C o n stitut ion of the United St<ites and of Article I, Section 
15 of the Const itution of the State of Alark^i.
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Lastly, the plaint i f f s  argued AS 16.05.407 VxJiated the 

due p r ocess and. equal p r o t e c t i o n  clauses of the C o nstituti on of 
the U nited Gtaces (Article XXV, Aiuenciuiej.ii.s lO tuc <.OiiSi.icuuioii/ 
and the C o n s t i t u t i o n  of the State of A l a s k a  (Article I, Sections 1 
and 7) in that it d i s criminate d a g ainst registe red guides in favor 
of Alas in residents who wish to take their nonresident relatives 
hunting . T h e  residents who took their nonresident  relatives 
hv'itiivj were not r estricted as to the n umber of hunts allowed nor 
forb?Jden to charge for their services.

The p laintiffs r e q u ested the superior court to rule the 
regulati ons null and void and issue an i n j u n c t i o n ? /  during the 
p e n d a n c y  of the action.

October 7th in open court and Octobe r 10th by written 
order Judge C. J. Occhipinti granted  the plaintiffs' request for 
an injunction. The injunctio n referenced only the regulations, 
not the statute. On December 5, 1969, the Supreme Court of A las ka 
vacated the superior court's injunction.

The complaint for d e c l a r a t o r y  judgment was heard on the 
merits. The guides and the State of A l a s k a  presented their a r g u­
ments. Judge C. J. Occhipinti d eterm i n e d  A S  16.05.407 was c o n s t i­
tutional. The court held that:

The State certai nly h a s  a right to limit 
the take of its game in the p u rs uit of reason­
able and necessary p r o p a g a t i o n  of the species.
Further, in view of the fact that such game 
reams a vast and p o t e n t i a l l y  dange r o u s  climatic 
area, non-residents w a n d e ring in such an 
environment could, b e ca use of their ignorance 
of the environment, create p r o b l e m s  not only 
for their own safety, but also compel rescue 
operat ions that would be c o s t l y  and an u n n e c e s­
sary burden on taxpayers. K n o w l e d g e a b l e  guides 
licensed by the State, appear to be a r e a s o n­
able solution . . . .

2/ A court order which would suspend the enforcrment of the 
regulatio n and statute until the court ruled on t.''eir c o n s t i­
tutionality.
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This Court thus not strike the Statute, as
it is a reasonable anr! n e c e s s a r y  l e gis lation to 
exercise controx over tnis naturax resource, 
but any regulations arising to~Tmplernent this 
Statute, should provide e q u i t a b l e  and r eason­
able restrictions to effect u a t e  its p u r p o s e .

The two regulations were ruled u ncons titutional b e cause 
of vagueness. The decision of J u d g e  O cchipint i was not appealed. 
This is the only A laska case w hich a d d r e s s e d  the issue of the 
c o n s t i t u t i o n a l i t y  of AS 16.05.407 and  the court held it was 
c o n s t i t u t i o n a l .

I h o p e  this assists you in revie wing the legislation. If 
we can be of any further assistance, p l e a s e  do not h e u itate to 
c a l l .

By:

Very truly yours,

W ILSON L. C O N D O N  
A T T O R N E Y  G E NERAL

/ >

__________
Kathlee n M c G u i r e  1
Assist ant A t t o r n e y  General

KM: jf
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Honorable Kenneth J. Fanning
Honorable Eric G. Sutcliffe
Co-Chairmen
Resources Committee
Alaska House of Representatives
Twelfth Legislature, Second Session
Pouch V
Juneau, Alaska 99811

Re: SSHB 409, "An Act relating to guiding; and 
providing for an effective date." Our file 
J66-485-82

Dear Representatives Fanning and Sutcliffe:

At your direction, I have researched a number of the 
questions which were raised at the Resources Committee 
hearing on SSHB 409, "An Act relating to guiding; and provid­
ing for an effective date." There have been two cases in 
other states construing statutes similar to AS 16.05.407(a). 
Those cases are discussed in some detail below. However, the 
conclusions which we draw from them can be summarized as 
f o l l o w s :

1. The statute would be more defensible if it 
applied to nonresidents hunting all species of game, not a 
selective list of species. If selected species are listed, 
the statute probably would be found unconstitutional if it 
treats similar species differently (for example, if the 
statute applies to the hunting of moose and caribou but not 
deer and e l k ) .

2. The exception for nonresidents hunting in the 
company of a resident relative would make 'the statute less 
defensible as a proper exercise of the state's police power.

3. Giving the Board of Game the authority to 
designate areas where nonresident citizens of the United 
States must be accompanied by a guide (or a resident rela­
tive) would make the statute less defensible as a proper 
exercise of the state's police power.

03-CGLH



H o n o r a b l e  K e n n e t h  J. F a nning
H o n o r a b l e  Eric G. S u t c l i f f e

F e b r u a r y  11, 1982
Page 2

In addition, as set out in greater detail he? 'w, you 
should be aware that the courts have expressed rathe-' irrong 
disapproval of distinctions based on alienage (i.e., w i t h e r  
one is a citizen of a foreign country). Accordingly, if it 
is the committee's desire to treat nonresident aliens 
differently than nonresident citizens uf the United States, 
the courts will require that there be very good reasons for 
such a difference in treatment.

Discussion

In Schakel v. State, 513 P.2d 412 (Wyoming 1973), a 
Wyoming statute requiring nonresident hunters to be accompan­
ied by a licensed guide or a Wyoming resident while hunting 
elk, deer, bear, moose or mountain sheep on national forest, 
national park or national game refuge lands was challenged. 
The statute did not require the nonresident to be accompanied 
by a licensed guide or a resident when hunting on other 
public lands or on privately-owned lands. The evidence 
showed that this resulted in an overharvest of the listed 
species cm  lands adjoining the national forests, national 
parks anc national game refuges. The court therefore 
concluded that the statute was not reasonably designed to 
accomplish the purpose of protecting game. The court also 
found that the statute was not reasonably designed to ensure 
greater nonresident hunter safety because antelope were not 
included in the list of species although the danger to a 
nonresident hunter from hunting antelope was just as great as 
it was hunting elk. Moreover, the c<-urt found that a wilder­
ness area was inherently dangerous to one not familiar with 
it regardless of the species being hunted. In addition, the 
court noted that state lands within national forests (town­
ships 16 and 36) should have been included if safety was the 
prime factor. Regarding nonresident hunters being accompan­
ied by residents, the court stated:

The addition of the provision that any 
resident owner of a big game license may 
receive a guide license and guide two 
nonresident hunters without bond or without 
any qualifications whatsoever without
remuneration therefore is impossible to 
reconcile with the theory of safety unless 
one indulges in the violent presumption that 
mere residence in this State makes a compe­
tent, knowing guide whether he be acquainted 
with the area or not.

513 P . 2d at 415.
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In State v. J a c k , 539 P.2d 726 (Montana 1975), a 
Montana statute requiring nonresidents hunting game animals 
in national forests, national wilderness areas, national game 
refuges or state game ranges was challenged. The statute 
permitted private land owners to authorize hunts on their 
lands, and the fish and game commissioner w?s given the power 
to waive the puide renuirement for nonresidents huntinp deerv— - w
and antelope in areas designated by the commissioner. The 
state attempted to justify the statute on four grounds: (1)
that it was designed to ensure the safety of nonresident 
hunters unfamiliar with the weather and terrain; (2 ) that 
state fish and game regulations were more likely to be obeyed 
because residents were more familiar with them and also were 
more interested in preserving game; (3) that the requirement 
protected landowners against improper use of their land: and
(4) that the requirement afforded law enforcement officers 
better control of nonresident hunters. The court found that 
the safety rationale was undercut because the statute could 
be waived for deer and antelope even though the terrain was 
just as dangerous for deer and antelope hunters as it was for 
the hunters of other species and because deer and antelope 
are no less dangerous than elk or moose. The court found 
that the state had not demonstrated any true connection 
between residency and respect for game regulations and the 
environment and, even if such a connection existed, the 
relationship was remote when former residents and nonresident 
landowners were *■ subject to the guide requirement. The court 
found that the state had not demonstrated that the 
requirement protected land owners and afforded law 
enforcement officers better control and, if such a connection 
had been shown, then there would have been no basis for the 
practice of the commissioner in waiving the requirement for 
deer and antelope in the eastern part of the state but not 
the western part which he apparently had done.

A p p l y i n g  the h o l d i n g s  of these two cases to SSHB 409 
leads to the following conclusi ons.

First, the lisuing of individual species where the 
r e q u i r e m e n t  applies (and, by o m i t t i n g  c e rtain species, m a k i n g  
the r e q u i r e m e n t  inapplicable) elimi n a t e s  the use of a n o n­
res i d e n t  h un ter safety r a t i o n a l e  to support the statute. 
Schakel, supra; Jack, s u p r a . Second, the ex~ otion for 
n o h r e s i d e n t n u n t e r s  a c c o m p a n i e d  by a r e l a t i v e  also m a k e s  it 
d i f f i c u t  to use a n o n r e s i d e n t  h u nter safety rationale. 
Schakel, supra. (In S c h a k e l , the court found that the 
e x c e p t i o n  tor a n o n r e s i d e n t  accomp a n i e d  by a r e s i d e n t  
d e f e a t e d  the n o n r e s i d e n t  hunter safety rationale; the 
c o n n e c t i o n  is even more tenuous w h e r e  the exception is only 
for a n o n r e s i d e n t  hunter a c c o m p a n i e d  by a relative.) Third,
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if the statute otherwise is permissible, the statute should 
be uniformly applied statewide and not vary in application on 
an area-by-area basis determined either by the legislature, 
Schakel, supra, or by the executive. Jack, supra.

It also should be noted that neithpr nf these cases 
stand for the proposition that it is constitutionally 
permissible to require that nonresidents be accompanied by a 
guide. However, if such a requirement is to have some chance 
of being sustained, the statute should not include those 
elements found constitutionally impermissible in Schakel, 
supra, and Jack, supra

Finally, "classifications based on alienage [i.e., 
whether one is a citizen of a foreign country] are subject to 
close judicial scrutiny." Park v. State, 528 P.2d 785, 787 
(Alaska 1974), citing Sugarman v. Dougall, 413 U.S. 634
(1973). For this reasonj I would reiterate my comment at the 
committee hearing that there must be a legitimate legislative 
justification for treating nonresident aliens differently 
than nonresident citizens of the United States if the 
legislature determines that it is going to make such a 
distinction. Mr. Hinman, Deputy Director of the Division of 
Game, alluded to some possible reasons for such a 
distinction. We believe at least two of those he suggested 
have some merit: (1) the fact that nonresident aliens as a
class may be expected to have greater difficulty in
understanding game regulations written in English than 
nonresident citizens of the United States; and (2) that
hunting traditions and customs in foreign countries in many 
cases are significantly different from such customs in Alaska 
and the other United States.

As a final comment, I recall your request that I 
draft a letter of intent for the committee outlining these 
justifications. However, in the event of a challenge to the 
statute, the court will be interested in what the committee 
actually intended, not what the Department of Law believes 
the committee might want to intend. Accordingly, while I 
would be happy to work with the committee and attempt to 
answer the committee's questions whether a given purpose for 
establishing classifications between residents, nonresidents 
and nonresident aliens is permissible,! ultimatel;, any
letter of intent should be the product of- the committee's 
deliberations. (Of course, a necessary predicate is that the 
committee determine precisely what classifications between

! The committee should be aware the Alaska Supreme 
Court has, on previous occasions, expressed serious reserva­
tions regarding classifications based on residency, particu­
larly durational residency. S e e , e.g., Williams v. Zobel, 619 
P.2d 422 (Alaska 1980), and Williams v. Zobel, 619 P.2d 448 
(Alaska 1980).
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residents, n o nresidents  and n o n r e s i d e n t  aliens it w ishes to 
include in the bill.)

I hope you find these comm ents helpful. If I can be 
of further assistance, p l e a s e  contact m e  at your convenience.

S i n c e r e l y ,

W I L S O N  L. CONDON 
A T T O R N E Y  G E N E R A L

is-**—
By:

G. Th omas Koester 
A s s i s t a n t  A t t o r n e y  G e n e r a l

G T K :dim

cc: C o m m i t t e e  Members
Bill Sponsors 
Keith S p e cking
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T h e  p Lain t i f f s ' mot ion for o r e 1 Lmi

c o m e  o n  b e f o r e  the C o u r t  for h e a r i m j  o n  T u c s u  .v, 

at 4:00 p.m., p u r s u a n t  to a m i n u t e  o r d e r  of Tis I 

s t i p u l a t i o n  of the p a r ti es, a n d  t h e  p a r t ' c s  i: -re 

by tlioir r e s p e c t i v e  c o u n s e l ,  and the C o u r t  lu.. is, 

m e n t  on the meri ts of s a i d  m o t i o n  and h a v i n g  oxa;,li. . 

b e f o r e  it n n d  b e i n g  fully a d v i s e d  in the p r o m i s e s  d a n s  1 

g r a n t  s a i d  m o t i o n  for p r e l i m i n a r y  i n j u n c t i o n ,  upon Lao io.". 

t erms , anti IT IS H E R E B Y  O R D E R E D  as follows:

(1) T h e  d e f e n d a n t s  a n d  each of them, tk 

e m p l o y e e s ,  and all p e r s o n s  a c t i n g  in c o n c e r t  v/ir.h t 

e n j o i n e d  f r o m  e n f o r c i n g  the r e g u l a t i o n s  5 A A C  37.06;) -

5 A A C  3 7 . 0 6 r> a g a i n s t  the t a k i n g  o f  D r o w n  o r  Gri :r.l.y e.\r 

t he a b o v e - n a m e d  p l a i n t i f f s  a n d  a l l  o t h e r  m e m b e r s  o f  *:neir c ‘ s 

w h o  a r e  a c t i n g  p u r s u a n t  to a v a l i d  a n d  b i n d i n g  c o n t r a c t  m a d e  

e n t e r e d  i n t o  p r i o r  to the e f f e c t i v e  d a t e s  of s a i d  r e g u l a t i o n s . 

p r o v i d e d  h o w e v e r ,  that a ny p a r t y  o r  p e r s o n  c l a i m i n g  the benefit, 

o f  s u c h  a. c o n t r a c t  s h a l l  furnish to the D e p a r t m e n t  o f  L a w  o f  if.



S t a t e  of A l a s k a  in Zvnchorage p r o o f  o f  the e x i s t e n c e  of s a i d  cor 

t r a c t  or c o n t r a c t s  a n d  t he c o n t e n t s  t h e r e o f  w i t h i n  s e v e n  (7) c 

f r o m  the d a t e  on v/hich s u c h  p a r t y  or p e r s o n  o r  h i s  a t t o r n e y  

r e c e i v e s  n o t i c e  of this order.

(2) Thr p l a i n t i f f s  s h a l l  f u r n i s h  a pen a 3 b o n d  in 

a m o u n t  of $ 1 , 0 0 0 . 0 0  w i t h  s u f f i c i e n t  s u r e t i e s  c o n d i t i o n  u for 

p a y m e n t  c.*’ s u c h  c o s t s  a n d  d a m a g e s  as may b e  i n c u r r e d  o r  s u f f e r  

b y  the d e f e n d a n t s  h e r e i n  w h o  are or may be found to h a v e  beer, 

w r o n g f u l l y  e n j o i n e d ,  s a i d  b o n d  to b e  w i t h o u t  p r e j u d i c e  to the 

rights  o f  the p l a i n t i f f s  to a p p l y  for r e l i e f  t o  this C o u r t  in 

the e v e n t  that they a r e  u n a b l e  to m a k e  s u c h  bond.

(3) P r o v i d e d  also, h o w e v e r ,  t h a t  this m a t t e r  s h a l l  

b e  s e t  for h e a r i n g  on the m e r i t s  u p o n  s u i t a b l e  m o t i o n s  by 

O c t o b e r  27, 1 9 G O , o r  as s o o n  t h e r e a f t e r  as c o u n s e l  may be h e a r

D A T E D  this iO'

o ' c l o c k  P .M.

ir, 1 9 G 3 , at f 'day o f  O c t o b o

jP" ^ i/ I ,i A 
/ )

JULKJli O F  T H E  S U P E R I O R  C O R R T

c is h v ic e  or t h e  ronrcomo 

h y  n r:c i; iPT  o f  c o p y  T m T P E o r  

DAY {OP  I ’J .C

unm.ro ccwr scmajttt 
A T  A 'tC ^ F y lA C o

No.
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THIRD JUDICIAL DISTRICT

BILL ?TSHELL and MORRIS )
T O L I F S O N , at al., }

J r ^ N
P l a i n t i f f s , ) v  x

) / \ ' -
va. )

)
THE DEPARTMENT OF FISH AND GAME }
O P THE STATE OF ALASKA, )
ot al., }

TN TUB SUPERIOR COURT TOR TiJS STATS OF ALASKA

l-N.* N

* V
Dofenda.it a. }

Ciyil Action No. 69-2703D

MEMORANDUM O F  . AUTHORITIES
IN SUPPORT OF ' MOTION FOR
 ____________ SUMMARY IEFT___________

' ̂  1 * I

A . STATEMENT OF CASH AND FACTS
»

Tho Alaalca Board of F i 3 h  and Game adopted tho r e­

gulations w h i c h  aro tho subject oi‘ this a c t i o n  at its m e e t i n g s  

hold in Junoau, Alaalca, c o m m o n c i n g  F e b ruary 9, 1969 (ve rified

!■ Com plaint par a g r a p h s  V and VI). Then® regulations were filed
a

;! in tho offlco of the S e c retary of State on M a y  23, 1969
11 
!

(Certificate of Goorgo sharrocic, A c t i n g  S e c r e t a r y  of Stats —

• *
I attached to d e f e n d a n t s’ affida vits).

Wallace H. Nooronborg, b y  affidavit, has stated vhat 

| between J u l y  10, 1969 and July 30, 1969, Mr. Pinnell, ona of the 

plaint iffa, c o n t a c t o d  him and stated that ho intended to initint 

i logal p r o c e e d i n g s  to invalldato tho subject regulations. The

i • '
1969 Pall b r o w n  and grizzly boar sea s o n  commenced in game un its

1 through U on S o p t o m b o r  1, 1969, in uni to 5 and 6 on S e p t e m b e r

ji v:-lV;
j| 16, 1969, and in other game m a n a g e m e n t  units on v a r i o u 3  dsteii
j{ J "hi'

betw e e n  So pt. ember 1, 1969 and N o v e m b e r  1, 1969, 5 AAC 31.3201, $s)*
}j

P l a i n t i f f s  cornmoncod this action on October 2 *  1969 . 
and d e f endants wor’o nerved with n t m m o n a , complaint a n d 1 te m p o r a r y

I • • ,

r e s t r a i n i n g  order on October 1 d b b .*t. on Ootct>er 3, 1969 fief®?**

ii
danta moved to dissolve tho temporary r e s t r a i n i n g  order. A t  ttes 

hearing the parties ogreod that, that order would be d i s solved



under certain conditions, ponding ?.ha a e w r i 3 ancn •' .-• • v- ITs4 

application for a temporary injunction, fho stipule'/ 

open court was to the effect that defonoaa^a u-oulu :ot .c^u

any violation of the subject regulations r an 1 - inter­

pretation of those regulations widen woi nib it j

participating in aore than four unsucco -writs.

The hearing upon p l a i n t i f f s 1 or tsmpor -\r

injunction was hold on Octobor 7, 1969 n b&fcro the

Superior Court, Third Judicial District, ;. J.

Occhipinti, Judge. The hearing w a a  bn .fidavits o f tft<

p a r t i e s , and oral argument. In add'it r:..s auchittod

point3 and authorities in oppooitio* , 1 :ob;e.j fcr

preliminary injunction. Tho vorifi In* *:•/. rjffi /its

disclose tho following facts.

Plain tiff a are registered ana crr.fi tt._r: oi

business in the State of Alaska and d e r i v e  a substantia! vrtioi

of their income from hunting brown and grizzly tear.

The affidavit of Morris Tolifson in 3 Uc.;ort of hi a 

motion for preliminary injunction states in s u m m a r y  that r? is 

an experienced registered guide doing business in tho . . :

Alaska and is familiar with tho Fish and G a m e  Ro ul a ti c  . I 

affidavit further states that the b r o w n  and ..;ri::._y " .1|i
|| opened in some parts of Alaska on September 1, 1/69 one - ho 

lj and others huvo existing contracts for guiaed hunts in 1 - a.

Ho states that because of tho regulations some . . hit:

hunts must bo cancelled with resulting financial less and _~\ss
i i

j; reputation to him and others. Similar stafoments a p p o s r  - h
I

i paragraph XIII of the verified complaint.i••

A sup p l em en t a l  affidavit of Morris Tolifson fill’s ca
III

I; tho date of tho n e a r i n g  for p r e l i m i n a r y  injunction stato ..’4 • r. <.k 
j;*- ... - , .. ... .. . ,
I ho has two brown bonr hunts contracted for tj.o Fall Of 1969 shd

two for the Spring of 1970 and ihnt his partner Dill Pir.tnell- hi
Si
! four such hunt, a contracted for tho Full of 1969* HfccSi has I h

j addition received deposits for bookings for brt>va tesss* I'ASJitS *3
i f/

-MUfc-ix n'Sflfc:



the S o r i n g  of 1970. H e  3 t a t o 3  a l 3 o  t^at w h i l e  g u i d i n g  f a r  o t h e r  j
J

g a m e  o n  two o c c a s i o n s  t h e y  w a r e  u n a b l e  to f i l l  tho b o a r  tsga of j

i c l i o n t c ,  s i n ^ e  h a d  t h e y  d o n e  so, t h e y  c o u l a  n o t  h a v e  m e t  the
j

c o n t r a c t u a l  o b l i g a t i o n s  w i t h  o t h e r  c l i e n t s .

Hr. T o l i f a o n  has a t t e m p t e d  to c o n t a c t  o t h e r  g u i d o n ,  .

!
but c o u l d  o n l y  c o n t a c t  two. E a c h  n :h»y h a d  g o t t o n  or.o n- v ;

th i s  s e a s o n  a n d  e a c h  had one m o r e  i .’ciiodulsd f o r  this F a l l .

A l l  o t h e r  g u i d e s  wer e out o n  h u n t s .

In a d d i t i o n  to tho docur.:; cn n d  a f f i d a v i t s  n oted 

a b o v o , d e f e n d a n t s  s u b m i t t e d  affid; v a r i o u s  o f f i c i a l s  of

|i
i| tho D e p a r t m e n t  o f  F i s h  and G a m e .
1•

T h e  a f f i d a v i t  o f  W. 3. S t o i u r t ,  D i r e c t o r  o f  tho

ii
| D i v i s i o n  o f  P r o t e c t i o n  of tho D o p a r t m o n t  of F i 3 h  and G a m e  states 

that tho r e g u l a t i o n s  hero a n d o r  attack were considered at length-!

iii in tho riovembor and F e b r u a r y  m e e t i n g s  of tho B o a r d  of F i s h  ana

|i
:| G a m e .
I

T h e  a f f i d a v i t  of B o n  L. H i l l i k o r ,  D e p u t y  C o m m i s s i o n e r  

for S p o r t  F i s h  and G o m e  s t a t e s  t h a t  tho regulation.^ w e r e  to m e a t
‘I * I
i
! the f o l l o w i n g  p r o b l e m s :  -b, .
iII

(a) r e d u c t i o n  in p o p u l a t i o n  o f  t r o p h y  s i z e d  
b r o w n  b e a r  in u n i t  9 and o t b a r  units.

t .::
: (b) r e d u c e  h u n t o r  p r e s s u r e  in u n i t  9 and

o t h e r  units.

(c) " q u i c k i e  h u n t s "  w h i c h  c a u s e  game v i o l a t i o n .

(d) c o m p e t i t i v e  p o s i t i o n  of s m a l l e r  o p e r a t o r s .

: (y ) o v o r h a r v e o t  of b r o w n  bear in u n i t  9 and
o t h e r  units.

T h o  a f f i d a v i t  of Jamo,3 A. Harper d i s c l o s e s  t n a t  the

J •
D e p a r t m e n t  o f  F i s h  a n d  G a m e  b r a w n  b e a r  s c u d i o 3  s h o w  a n e e d  f o r

i!
r e s t r i c t i o n  o n  the take of b r o w n  b e a r  to p r e s e r v e  a p o p u l a t i o n* •

I r •

I o f  largo b e a r  a n d  that tho i n c r e a s e d  take is a r e s u l t  of the n

ii
r e s i d o n t  b e a r  harvest.. P a g e  ii o f  tho b r o w n  b e a r  s t u d i e s  3tat 

|; • V'
i; t h a t  a p r i m e  m a n a g e m e n t  o b j e c t i v e  in r e s p e c t  to thi3  r e s o u r c e

ii '
Ii to " u p g r a d e  tho e s t h e t i c s  or q u a l i t y  o f  h u n t e r s  f o r  b r o w n  a a d

i'
g r i z z l y  bear, w h i c h  are large g a m e  a n i m a l s  w i t h  l i m i t e d  diatrt

it



‘b u t i o n  a n d  a b u n d a n c e  t a k e n  a l m o s t  e x c l u s i v e l y  T o r  t r o p h i e s .  !

P r i m e  c o n s i d e r a t i o n  s h o u l d  be g i v e n  to w r i t i n g  and e n f o r c i n g
i

r e g u l a t i o n s  p e r t a i n i n g  to a i r c r a f t  u a a d  in c o n n e c t i o n  w i t h  

h u n t i n g”. !
i

B. A P P L I C A B L E  S T A T U T O R Y  A H D  R E G U L A T O R Y  ?R0vT3IC;TSl-- .  ------------ --------- ....  »■— ~ ■— ■—  , ■     r
t

P l a i n t i f f s  a e o k  to have A S  I6.05.ll07 d o c l a r e d  u n c o n s t i - j  

t u t i o n o l  u n d e r  the e q u a l  p r o t e c t i o n  a n d  due p r o c o s 3  of c l a u s e s  of

tho United Sta t o 3  C o n s t i t u t i o n  (Article XIV, amendments to the

Constitution) and of the Alas k a  C o n s t i t u t i o n  (Article 1, Sections!

1 a n d  7). and of the Commerce Clause of the United States
   >

C o n s t i t u t i o n  (Article I, Section 8) n A 3 1 6 . 0 5 . U 0 7  providoa: |

Ron re 3 Ulont hunti n g game an: r. tl 3 nua t 
bo Q c o omuiiTni^d' by guides". u n l a w­
ful for ;» n o n roaluent to hui'.c. .arsuo or 
taico brown bear, g r i zzly bear, pol a r  bear 
or nho o p  in this state unless p e r s o n a l l y  
a c c o m p a n i e d  by a person uno la licensed 
nn n m a s t e r  guide, r e gistered guide or 
as s i s t a n t  guide b y  the depar t m e n t ,  or who 
la p e r s o n a l l y  accompanied b y  a resident 
Al a s k a n  over 19 years of ago who is tho
spoti.no of or is related by blood w i t h i n  and
Including the aoconu degree of k i n d r e d

P l a i n t i f f s  aook also to have c e r t a i n  regulations of

tho A l a s k a  Board of P i s h  a n d  Game d e c l a r e d  u n c o n s t i t u t i o n a l  as ,
L.

b e i n g  In v i o l a t i o n  of tho ubove m e n t i o n e d  c o n s t i t u t i o n a l  pro-

vialona nnd also us be i n g  in v i o l a t i o n  of tho con s t i t u t i o n a l  p r o­

hi b i t i o n  a g a inst impairment of the o b l igations of contracts of 

bot.ii the A l a s k a  (Art. 1, S u e . 15) and Unitod Sta t o s  (Art. 1, Soc. 

10) C o n s t i t u t i o n s .  The r e g ulations under attuck appour in Titlo 

5, A l a s k a  A d m i n i s t r a t i v e  Code and provido as follows:

8 7 • 0 6 0 . G u i d i n g, f o r brown o r  g r i a z 1 y 
b e a r .  Ho m a s t e r  or rugi scured gulue m a y  
talce, assist in taking, p a r t i c i p a t e  in o r  
a s s i s t  in guiding for m o r e  than f o u r  (U) 
b r own or g r i zzly boar d u r i n g  each r e g u l a­
tory year, not mo re than two (?) of which 
m a y  bo taken in Unit 9.

A u t h o r i t y :  A5 16.50.030

8 7 .0 6 6 . Li s e nses and tags r e q u i r e d.
(A) Bol'ore guld I ng" f o r  Id r o w  n~ and' or g r i z z l y  

bear, e a c h  m a s t e r  or r e g i s t e r e d  g u i d e  m u s t  p r o ­
cure n o n - t r a n s f e r a b l e  b e a r  h a r v e s t  c o n t r o l  tags.
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(B) -Bear h a r v e s t  c o n t r o l  tags w i l l  be 
i s s u e d  in seta o f  throe (3)* N o t  m o r s  t h a n  
f o u r  (J.;) 3 0 ts of h a r v e s t  c o n t r o l  tags w i l l  be 
l 3 3 u e d  to a m a s t e r  or r e g i s t e r e d  guide.

(C) ^ h o e a  tags m u s t  bo a t t a c h e d  by the 
m a s t e r  or r e g i s t e r e d  g uide, or.a to fcha skull, 
o n e  o f  tho a k i n  a n d  one ..e the c a r c a s s  p r i o r  
to m o v i n g  the hi do or n ;ull ton f e e t  f r o m  
the c a r c u a a .

(D) T h o s e  tags a t t a c h e d  to the a k u l l  and 
to tho a k i n  a h a l l  r e m a i n  a t t a c h e d  u n t i l  the 
s k i n  is a o a l o d  a nd tho s k u l l  orcaminod and 
s e a l e d  by the D e p a r t m e n t  o f  F i s h  and G a m e  
r e p r e s e n t a t i v e .

A u t h o r i t v :  A S  1 6 . 5 0 . 0  >J

In a d d i t i o n  to the f o r e g o i n g  t a t u t o  a n d  r e g u l a t i o n s ,  

£ A A C  8 7 . 0 7 0  is p e r t i n e n t  to tho s u b j e c t  m a t t e r  of this a c tion. 

T h a t  r e g u l a t i o n  states:

8 7 . 0 7 0 .  Corit r a c t l ng w i t h  c 1 l e n ts .
(A) A m a s  ter g u i X o  or r e g i a  c o r e d  g u i d e  m a y  

c o n t r a c t  to g u i d e  h u n t e r s ,  but o n l y  in a r e a s  in 
w h i c h  ho ia c u r r e n t l y  l i c e n s e d .  A n  a s s i s t a n t  
g u i d e  m a y  not c o n t r a c t  to g u i d e  h u n t e r s ,  but 
m a y  a c t  aa a g u i d e  w h e n  in the e m p l o y  a n d  u n d e r  
tho s u p e r v i s i o n  of a m u s t e r  g u i d e  or r e g i s t e r e d  
« u  i d o .

(B) A c o n t r a c t u a l  a g r e e m e n t ,  p r o p e r l y  
e x e c u t e d  on a f o r m  p r o v i d e d  for thia purpo a e ,  
m u s t  bo 3 i g n o d  by b o t h  a g u i d o  and hi3 c l i e n t s  
b e f o r e  a c t u a l l y  e n g a g i n g  in g u i d i n g .  O n e  c o p y  
o f  tho c o n t r a c t  m u s t  bo r e t a i n e d  by tho guido 
o n  hi 3 p e r s o n  o r  at hie c a m p  in tho h u n t i n g  
a r e a  w h e n  g u i d i n g  tho p e r s o n  n a m e d  on tho 
contract.. One c o p y  of the c o n t r a c t  n u a t  bo 
f u r n i s h e d  to the c l i e n t  a n d  ono c o p y  m u s t  bo 
s u b m i t t e d  to tho D e p a r t m e n t  in J u n e a u  w i t h i n  
10 d a y s  a f t e r  its e x e c u t i o n .

A u t h o r i t y :  A3 1 6 . 5 0 . 0 3 0

C. S U M M A R Y  J U D G M E N T  F O R  D E F E N D A N T S  IS 
A P P R O P R I A T E  IN T H I S  C A S E .

A l a s k a  R u l e 3  of C i v i l  p r o c e d u r e ,  R u l e  56(c) s t a t e s

id

that s u m m a r y  j u d g m e n t

. . . s h a l l  be r e n d e r e d  f o r t h w i t h  if the p l e a d­
ings, d e p o s i t i o n s  and u a i l s s i o n s  o n  file, t o­
g e t h e r  wi th the a f f i d a v i t s ,  3 h o w  t h a t  there is 
n o  g e n u i n e  issue as to a n y  m a t e r i a l  f a c t  and 
that a ny p a r t y  is e n t i t l e d  to a j u d g m e n t  a3 a 
m a t t e r  of law.

i

A s  n o t e d  e a r l i e r ,  the v e r i f i e d  c o m p l a i n t  a n d  plaintiff! 

a f f i d a v i t s  d i s c l o s e  they are b i g  g a m e  h u n t e r s  a n d  d e r i v e  a s u b­

s t a n t i a l  p r o p o r t i o n  of t h e i r  i nco me f r o m  t h a t  a c t i v i t y .



Plaintiffs assort nlao that because of these regulations & m *  of 

the hunt a for which they have contracted ctuct cimce lied rs* 

suiting in financial loss to them. T h o  a f f i d a v i t s  filiui era

h a l f  of o a f e n a a n c 3  not f o r t h  t h e  r o a u o R a  f o r  tne r e g u l a t i o n s  

a n d  tho o b j e c t i v e s  s o u g h t  b y  tho b o a r d  in e n a c t i n g  then* 

d a n t s  a s s e r t ,  t h a t  o v e n  if all. of the a l l e g a t i o n s  o f  plaint* rfs i
ars truo ( d o f o n d a n t 3  a 3 o u m e  tiia t r u t h  o f  t hose a l l e g a t i o n s  zr.lj

\

f o r  tho p u r p o s e s  of t h i s  n o t i o n ) , d e f e n d a n t s  are e n t i t l e d  to 

j u d g m e n t  in t hei r f a v o r  as a m a t t e r  o f  law. T h e  p o i n t s  u p o n  

w h i c h  d e f e n d a n t s  r e l y  n a y  bo s u m m a r i s e d  os follows:

(1) T h e r e  i3 no impairrnort of the o b l i g a t i o n  
o f  c o n t r a c t  33 a m a t t a r  of law;

(2) The r e g u l a t i o n s  aro n o t  u n e n f o r c e a b l e  
b e c n u a o  of v a g u e n e s s ;

(3) T h i s  is a r e a s o n a b l e  c l a s s i f i c a t i o n  in 
r e s p e c t  to r e s i d e n t  and n o n - r e s ! d o n t  
h u n t o r s .  H e n c e  t h e s e  p l a i n t i f f s  are n o t  
d e n i o d  e q u a l  p r o t e c t i o n  of tha lew;

([j.) T h e r e  is no b u r d e n  on i n t e r s t a t e  c o m m e r c e  
as a m a t t e r  of l a w  in that r e s i d e n t s  of a 
s t a t e  m a y  be f a v o r e d  o v e r  n c n - r e 3 i d o n t 3  o f  
a a tato w h o n  the s t a t e ' s  o b j e c t i v e  in 
l i m i t i n g  the i n t e r s  bate f l o w  o f  h u n t o r s  Is 
r e a s o n a b l e ;  rfv

(5) P l a i n t i f f s  do n o t  h a v o  s t a n d i n g  t o  r a i 3 o  the 
c o n s t i t u t i o n a l  i s a u o s  in rosr-ccc to n c n -  
r o s i d o n t s ,  s i n c e  p l a i n t i f f s  a r e  r o s i d o n t a  
of  A l a s k a .

1 1 .

p o i n t s  Ai?i) Airr:-:o.n i T i i - 3
A. THE REGULATIONS UNDER ATTACK DO NOT i m p a i r  T h e  u h L i d X r i u X X X  " j X.v . .

P l a i n t i f f s  havo not, by a f f i d a v i t  o r  o t h e r  p l e a d i n g  

o h o v m  that in fact a n y  of t h o i r  a l l e g e d  c o n t r a c t s  w i l l  b o  Isa-

; 'I
p a i r e d  b y  the r e g u l a t i o n .  T h o i r  s t a t e m e n t s ,  b o t h  b y  c c a p l a i h t  

and a f f i d a v i t  are b a s e !  u p o n  c o n j e c t u r e .  H o w e v e r ,  the os?ist«ac» 

or n o n - e x i 3 tonce of c o n t r a c t a  w h i c h  n n y  bo i m p a i r e d  5a o f  l i t t l e  

i m p o r t a n c e  sinc e as a m a t t e r  o f  luw, tho c o n s t i t u t i o n a l  pFbviefOtl 

d o c s  not a p p l y  to those r e g u l a t i o n s .
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T h a  a p p l i c a b l e  c o n s t i t u t i o n a l  p r o v i s i o n s  aro:

] i
A r t i c l e  I, S e c t i o n  10 of tho U n i t e d  S t a t o o  

C o n s t i t u t i o n  w h i c h  p r o v i d e s  in part: "No sta te
s h a l l . . . p a s s  a n y . . . l a w  i m p a i r i n g  tha o b l i g a t i o n  
o f  c o n t r a c t ,  
a n d

A r t i c l e  I, S e c t i o n  1 5  of the A l a s k a  C o n s t i t u t i o n  
w h i c h  p r o v i d e s  in part, "No l a w  i m p a i r i n g  the 
o b l i g a t i o n  of c o n t r a c t s . . .ahall be p a s s e d . "

It is true that tho a p p l i c a b l e  p r o v i s i o n  of the A l a s k a

and U n i t e d  S t a t e s  C o n s t i t u t i o n s  p r o s c r i b e  state i m p a i r m e n t  of

the o b l i g a t i o n  o f  c o n t r a c t s .  B u t  that p r o h i b i t i o n  is n o t  a n

a b s o l u t e  one. Ho me B u i l d i n g  &  L o a n  '.s c : . ?ti.on v. B l a l s d o l l , 2 9 0

U.S. 396 (193U) i3 an e x h a u s t i v e  Suor ■■■me C o u r t  o p i n i o n  o n  the
i!

m e a n i n g  of the p r o h i b i t i o n  contained in die United Statos Consul-
I j

t u t i o n .  T h a t  c a s e  was c o n c e r n e d  with the issue a.3 to whether the 

M i n n e s o t a  M o r t g a g e  M o r a t o r i u m  L a w  w»3 v i o l a t i v e  of the i m p a i r m e n t  

o f  c o n t r a c t  s e c t i o n  of tho U n i t e d  States C o n s t i t u t i o n .  The 

S u p r e m o  C o u r t  h e l d  the s t a t u t e  w a s  c o n s t i t u t i o n a l  and 3tnted:

( J u d i c i a l  d e c i s i o n s ]  p u t  it b e y o n d  q u e s t i o n  
t h a t  tho p r o h i b i t i o n  is not an a b s o l u t o  one \
a n d  Is not to bo r e a d  w i t h  l i t o r a l  o x a c t n o s a  )
like a m a t h e m a t i c a l  f o r m u l a .  (290 U.S. at 
p a g e  U2tiJ

T h o  c o u r t  n o t e d  that the p r o t e c t i o n  o f  a v a l i d  state i n t e r e s t  

m u s t  p r e v a i l  o v e r  the s t r i c t  a p p l i c a t i o n  of the p r o h i b i t i o n *  it 

ao id:

fc .
. . . b u t  the S t a t e  a l s o  c o n t i n u e s  to p o s s e a a  
a u t h o r i t y  to s a f e g u a r d  the vital i n t e r e s t s  
of its people. It d o e s  not m a t t e r  that 
l e g i s l a t i o n  to that e n d  1hnr tho r e s u l t  of 
m o d i f y i n g  or a b r o g a t i n g  c o n t r a c t s  a l r e a d y  
in e f f e c t . *  [cases c i t e d ] . . . t h e  r e s e r v a t i o n  
o f  e s s e n t i a l  a t t r i b u t e s  of s o v e r e i g n  p o w e r  
i 3 a l s o  ro od Into c o n t r a c t s  as a p o s t u l a t e  
o f  tho logal order. (2 90 U.S. a t  p a g 3 3

U3U-U35)• ’

T h e  r e a s o n i n g  of the U n i t e d  S t a t e s  S u p r e m e  C o u r t  is a p p l i c a b l e  

here. T h e  S t a t e  of A l a s k a  p o s s e s s  a u t h o r i t y  to s a f e g u a r d  tho 

v i t a l  i n t e r e s t s  of its people. It i3 w i t h o u t  d i s p u t e  that  one 

of the v i t a l  i n t e r e s t s  of this s t a t e  is it3 w i l d l i f e  r e s o u r c e .  

D e f e n d a n t s '  a f f i d a v i t s  on fllo 3 h o w  tho f o l l o w i n g  f a c t a  r e l a t i v e  

to tho b r o w n  b o u r  resource;I '  • r r
- 7 - j
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(1) R e d u c t i o n  in t r o p h y  s i z e  b o a r  in u n i t  9;

(2) H u n t e r  p r e s s u r e  s h o u l d  be s h i f t e d  f r o m  
u n i t  9 to o t h e r  areas;

(3) T h a t  h a r v e s t  level of 150 b r o w n  b e a r  wa3 
was aafo in unit 9;

(U } T h a t  " q u i c k i e” hu n t s ,  wiih;. ndant game
v i o l a t i o n s  such as b o a r  bait, w e r e  a 
p r o b l e m ;

(5) T h a t  tho n o n - r e s i d e n t  h a r v e s t  b o a r  in
u n i t  9 has i n c r e a s e d  1 0 0 $  inc. 961, w h i l e  
tha r e s i d e n t  h a r v e s t  h a s  od b y  o v e r
1 0 0 $  ninco th at time.

(6) T h a t  tho r e s t r i c t i o n s  o n  ako in u n i t  9
i m u s t  bo a c c o m p a n i e d  by s ;’os t r i c t i o n 3

in o t h e r  ar eas, or tho 1 \ h u n t i n g
ij p r e s s u r e  w o u l d  bo dofcrima . j  the b e a r

p o p u l a t i o n  e l s o w h e r o .

T h o  f o r e g o i n g  s hows that tho 3os.rd wci3 a t t e m p t i n g  to 

d o n l  w i t h  nnd s o l v e  a p r o b l e m  v i t a l  to the i n t e r e s t s  o f  the ntr*. 

its w i l d l i f e .  M u s t  tho a l l e g e d  p r e - e x i s t i n g  c o n t r a c t u a l  o b l i g a­

tio n s  of t h o s e  p l a i n t i f f s  have p r i o r i t y  o v e r  this s t a t e ' s  

Interest? T h e  U n i t e d  S t ates S u p r o m o  Court, b a s e d  o n  B ialodo.il 

w o u l d  a n s w e r  a c l e a r  "No"L C a r r i e d  to its l o g i c a l  c o n c l u s i o n ,  

the r e a s o n i n g  o f  p l a i n t i f f s  c o u l d  r e q u i r e  t h a t  if tho c l a s s  

they r o p r e s o n t  has s u f f i c i e n t  c o n t r a c t s  to s e v e r e l y  o v e r h a r v e a t  

tho hoar, that o v o r h n r v o a t  m u s t  o c c u r  b e f o r e  tho s t a t e  m a y  act. 

T h i s  r e a s o n i n g  d o u r l y  is f a l l a c i o u s  n n u  i n c o n s i s t e n t  w i t h  tho

In d e t e r m i n i n g  the v a l i d i t y  o f  n r e g u l a t i o n  has b o o n  recognized.

}i

r e q u i r e m e n t s  i m p o s e d  u p o n  tho r o l o v u n t  c o n s t i t u t i o n a l  orovisic.;^.

V<!
Tho f a c t  that tho p u b l i c  i n t e r e s t  m u s t  bo c o n s i d e r e d

by tho A l a s k a  S u p r e m e  Court. B ooh i v. Sabro  J o t  Room, I n c .

3U9 P . 2d 5 6 5  (Alaska, I960) was an a c t i o n  a g a i n s t  tho A l a s k a  

A l c o h o l i c  B o v o r n g o  C o n t r o l  B o a r d  to h a v o  r e g u l a t i o n s  s e t t i n g

I1 c l o s i n g  h o u r s  for l i q u o r  e s t a b l i s h m e n t s  d e c l a r e d  i n v a l i d .  Tho
Ii

l o w e r  c o u r t  j u d g m e n t  d e c l a r i n g  r e g u l a t i o n s  i n v n l i d  was rev ersed.

i The S u p r e m e  C o u r t  stated:

I i '• ?!
Where the p o l i c e  p o w e r  o f  the s t a t e  is so 

v i t a l l y  involved, as it, is hero, it, b e c o m e s  
i m p e r a t i v e  that those w h o  are c h a r g e e  w i t h  
the d u t y  of r e g u l a t i n g  the i n d u s t r y  have va 
f r e e d o m  of a c t i o n  not r e s t r i c t e d  by l i m i t a t i o n s  
that m a y  be r e q u i r e d  w h o r e  o t h e r  t ypes of 
bus I no s a e s are i nvo I V G (i * ( 3*i ir P • <?Ci 3 t pSgw 589)
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I, ikowise, In this e»»* l h *  pt&l 1a J* * *

affoctoU by tho activities of tna guiding itutt-tstrj t£k*t St e«$£

be restricted In a way that others «ay not*

F u r t h e r m o r e ,  p l a i n t i f f s  e r e  rfSartrgardSag ecs*© ■-..ry

p r i n c i p l e s  of c o n t r a c t  law. it is well «e?.a£>i2aht?d t h a t  .4*- 

p e r f o r m a n c o  o f  b c o n t r a c t  In e x c u s e d  w nara, frnfcre the tlss* 

p o r f o r m a n c o , a c h a n g e  in the g o v e r n i n g  d o m e s t i c  l u u  tz&ZGa "

f o r m a n c o  o f  tho c o n t r a c t  i l l e g a l  n n d  t h e r e f o r e  Iffipoaaible.

ii s t a t e m e n t  of C o n t r a c t s  S e c t i o n  T h i s  rill© a p p l l « a  to “t •

|
i, m e n t a l  r e g u l a t i o n s , Te x a s  Co. v. H o r a r t h  2 ping, "cg:rar,-y, 2. •-

U.S. 619 (1927) (suit to r e c over dcrssagos for bro o c h  o f  cnArt-*:
11

* - c o n t r a c t  was not actionable w n e n  boat r e q u i s i t i o n e d  by rover

I l

l*.

la

II!

l'>

■•I

| raent) . S e e  a l s o  a n n o t a t i o n  at 8ii A L R  2 d  12 a t  p a g e  a3* T n u c .  

the p r o s p e c t  of such i m p o s s i b i l i t y  is i n h o r e n t  in any contra;'.., 

n n d  p a r t i c u l a r l y  o n o  i n v o l v i n g  n n a t u r a l  r e s o u r c e  o f  the Zz--'..-. 

A l s o  i n h e r e n t  in a n y  c o n t r a c t  5 3 t h o  i m p l i c a t i o n  h.oac a s t a t u ,  in 

tho v a l i d  e x o r c i s e  o f  Its p o l i c e  p o wer, m a y  r e n d e r  the c o n t r a c t  

i n v a l i d ,  A m e r i c a n  B u d g e t  Coro. v. F u r m a n ,  6 7  "J.J. s u p r a ,  *3*d* 2 5

A . 2d 6 3 (1961). In this case a state statute m a k i n g  tae b

A jff •
of d e b t  c o u n s o 1 1 ing'won attacked on c o n s t i t u t i o n a l  grounds. vs

ii c°urt h e l d  that o v e n  t h o u g h  1C0G, m o r e  o r  lesa, e x i s t i n g

ii

I 
> > I
I!

w e r e  r e n d e r e d  i n v a l i d ,  the e x e r c i s e  o f  s t a t e  polltr© p o w a r  o ^ s r

:i
r»
i

rode the c o n s t i t u t i o n a l  p r o h i b i t i o n s .  In A l a s k a  t h o  p r o t e c t  it--a 

a n d  p r o p a g a t i o n  o f  b o a r  in a p e r n i n a i b l o  o b i e c t i v ©  o f  p o l i c e  

po w o r ,  N e l s o n  v. S t s  to of AI mien, 3^7 P . 2d 1933 fAlaska* 1 .

b. t h k  r'sgulatrc::ri a r m  n u t  ttcttc'-,2.:.:.t
VAtT{Tfroi?’*TM'f?V V;: ?Jr

_’l!

L"i

ill I 

! I

P l a i n t i f f s  assort that t h o  r e g u l a t i o n s  in q u e s t 2bis 7 

be i n t e r p r e t e d  two d i f f e r e n t  woys. (1) M o c h  m a s t e r  cr 

r e g i s t e r e d  guido in allowed to take four b r o v n  o r  t r i t e l y
I • ? 1
j! £1.
1. p e r  r e g u l a t o r y  year, ! rrespociiv© of the n i w U f  o f  h u n t s  534 t:

ho p a r t i c i p a t e s ;  or, (2) that e a c h  m a s t e r  o r  r ^ i s t e r - v i  i
■ *

; t 

! I

n o t  toko ono b o a r  af t e r  p a r t i c i p a t i n g  in four p r i o r  Vsrtt#* &r-v 1 ]

if some or all o ro unsuccessful.

I;2f.’
V-
’ { •
•: **■



P l a i n t i f f s 1 position is not wall taken in that tho 

regulations m ay bo reasonably interpreted only to prohibit tho 

taking of four b o o m ,  notwithstanding tho numbor of h u n t 3 in 

which a guido participates. 5 AAC 87.060 must bo read in con­

junction with 5 AAC 87.065 requiring that:

B o f o r o  g u i d i n g  f o r  b r o w n  a n d / o r  g r i z z l y  
b o a r ,  0.1 ch m a s  tor o r  r e g i s t e r e d  g u i d o  m u  at 
p r o c u r o  non-transferable) b o a r  h a r v e s t  
c o n t r o l  t;.gas

Tho r e g u l a t i o n  f u r t h e r  p r o v i d e s  t h a t  b o a r  h a r v e s t  c o n t r o l  tags 

w i l l  bo I s s u e d  in sots of three and nor. m o r e  t h a n  f o u r  3 0 t s  o f  

h a r v o s t  c o n t r o l  tags w i l l  bo i a s u o d  to a • \.it8r or r o g i s t e r o d  

g uide . T h o  tags t h o n  m u s t  bo a f f i x e d  .0 r t a i n  p o r t i o n s  o f  

tho c a r c a s s  of tho boar.

T h o  p r o v i s i o n s  of tho two sea- ? token t o g e t h e r  

an e x a m i n a t i o n  of tha o b j o c t i v o s  o f  tho rd of P i s h  a n d  0 

in tho o n a c t m e n t  o f  t h o s e  r e g u l a t i o n s  raciuiroa tho c o n c l u s i  

t h a t  what is p r o h i b i t o d  b y  tho r e g u l a t i o n s  is tho t a k i n g  of 

than f o u r  bo ar. T h o  p a r t i c i p a t i n g  in ■ :han f o u r  hunts,

t h o u g h  u n s u c c e s s f u l  i3 n o t  p r o h i b i t o d .  . > w o u l d  bo no s

to tho h a r v o 3 t  t a g  r e q u i r e m e n t ,  u n i o n s  voccions ara int

pro ted in tho w a y  u r g e d  by d e f e n d a n t s .  j".;r t hermo ro, tho 

a f f i d a v i t s  of tho d e f e n d a n t s  f i l e d  e a r l i e r  in this a c t i o n  indie., 

that w h a t  is .sought to bo c o n t r o l l e d  la an o v e r h a r v o s t  o f  t rophy 

s i z e d  b r o w n  b e a r  in A l a s k a  a n d  the c o n t r o l  of t h o  n u m b e r  of boiir 

t a k e n  in u n i t  9. T h e  i n t e n d e d  o b j e c t i v e  w o u l d  n o t  bo r o a o n a b l y  

a c c o m p l i s h e d  b y  l i m i t i n g  tho n u m b e r  of u n s u c c e s s f u l  h u n t s  in 

w h i c h  a g u i d o  c o u l d  p a r t i c i p a t e  b u t  c a n  r e a s o n a b l y  bo a c c o m p l i s h  

by l i m i t i n g  tho n u m b e r  of boar w h i c h  a g u i d e  m a y  take. T h e  c o n ­

s t r u c t i o n  u s e d  by d o f e n d a n t 3  is t h e r e f o r e  tho o n l y  ono w h i c h  in
" ' .p< , ■

fact m a y  bo r e a s o n a b l y  a p p l i e d  in l i g h t  of all tho c i r c u m s t a n c e s .

The interpretation of tha regulations urgod by defen­

dants is consistent with and governed by applicable caao law. 

A l a n e l  Corp. v. Indianapolis Bedovolopmont C o m m i s s i o n , 239 Ind* 

35 ,  15h N.E. 2d 515 (1958) was brought by th® plaintiff on bohslf



of all others similarly situated against the Indianapolis 2o-

devolopmont Commission to enjoin it from proceeding under the

Rodevolopmant Act of 19U5 and 196.7 which dealt with the raddvolo)

monfc of blightod aroao. The Indiana Supreme Court hold that the

guido3 and standards net forth in the act wore sufficient to nee'

tho requirements of tho duo procosa clauao of tho Fourtoonth

Amendment. Tho Court laid down rules to .bo considered in doser-

mining whether a statute is u;.constitutional bacauao of vaguone3i

or a m b i g u i t y .  T h o  C o u r t  stater.?

W h e n  it is a s s e r t  .-jr. i 3 t u t u t e  i3 oo
i n d e f i n i t e  that : c e m e n t  w o u l d  r e s u l t
in a d e n i a l  of d v ' s or a m o u n t  to a n
u n a u t h o r i z e d  del l e g i s l a t i v e  f u n c t i o n s ,
the c o u r t  must; c. . ;o e n a c t m e n t  in the
l i g h t  of the p r o b l  i w h i c h  tho l e g i s l a t u r e
war u n d e r t a k i n g  to i, ... S u c h  s t a t u t e s  are 
v a l i d  w h e n  they c l e a r l y  d e s i g n a t e  tho d a n g e r s  
and h a z a r d s  a g a i n s t  w h i c h  tho l e g i s l a t u r e s  s o u g h t  
to p r o v i d e  p r o t e c t i o n  a n a  r e a s o n a b l y  i n d i c a t e  
tho m o a n s  or a m u t h o u  b y  w h i c h  that i3 to be 
a c c o m p l i s h e d .  (156- N . E , 2d at p a g e  5 2 0 )

A c o n s i d e r a t i o n  o f  tho p r o b l e m s  3 o u g n t  to be o v e r c o m e  b y  tho

B o a r d  of F i s h  a n d  G a m e  and b y  c o n s i d e r i n g  tho r e q u i r e m e n t  of the

r e g u l a t i o n s  oa to f o u r  boa r h a r v e s t  c o n t r o l  tags, the r e g u l a t i o n
ttr

undov* attack clearly d o o i g n a t o  tho h a z a r d  a g a i n s t  w h i c h  tho

legislature sought protection. Goo also I l l i n o i s  S t o o l  Go.-a y.rr

v. F u l l e r , 216 Indiana 180, 23 IKE. 2d 259 (1939) and St"to v *

Mlllor, 129 N.W. 2d, 356 (Ind., 1966) . P e r h a p s  tho c l e a r e s t

application of the rules to bo followed by a court in resolving

the i s s u e  o f  w h e t h e r  a s t a t u t e  is u n c o n s t i t u t i o n a l  b a c a u a o  o f

vagueness ia found in D o n a  than v. H c M i n n  C o u n t y ,  187 Torn. 220,'
  * /

213 3.W. 2d 173 (196.8) . That case was an action b y  t a x p a y e r s  j,
*1 / V

attacking tho validity of an act creating a county council for 

McMinn County, T o n n e s 3oe. The plaintiffs asserted that tho 

language creating tho council was void in that there was no 

criteria by which to determine the extent of the powers of tha 

county council. Tho powers of tho council were described 33 all 

those n o c o 3 sary to govern, except oa are "not expressly TOS-4d fe| 

the Constitution of the State of Toan*aaas or hv gansral law



this ntato which is not subject to Modification by a pri 7 3 ta 

act,..." Also tho council had all tho pow*r to govern, "exce 

those oxprossly reserved in the State Constitution or in c o n ­

trolling general law to another agoncy." The Court stated thi
I
j; rule to bo following in determining whether a statute is too

i!
i; vaguo under the duo process clause:
11

i! [it] in not the difficulty -.1 ascertaining
whether clone cases fall •. :n or without 

j! the prohibition of a statu • \t whether
the otandard established , > 3tatuto i3

so uncertain that it cannon - determined 
w i t h  reasonable definitono. iat any 
particular act is dianeor-. (ongo 176
213 S.W. 2d)

A s  shown above tho p a r t i c u l a r  act . , ’oved  c a n  be a s c e r t a i n
iJ

w i t h  r e a s o n a b l e  dofinitnoss. The -Iso laid d o w n  ot h e r

H :: y
ruloo of construction to govorn the ..mlnation whether a

•j
statute is void for vagueness. .. ;s are:

Whenever an act is suae io of two
constructions, one of - .‘.ay render
tho act valid and the r- or invalid, tho
courts adopt the c o n s t r u c t i o n  that will 
rondor the act valid. (213 S.W.2d at 

;! page 177)
i

The r e a s o n a b l e  c o n s t r u c t i o n  u r g e d  by the d e f e n d a n t s  w i l l  rsndjfT

I
1 the regulation valid. The Court also stated as a rule of con-
III
i otruction:
i: I

T h o  l e g l s l a t i v o  i n t e n t  w i l l  p r e v a i l  o v o r  
tho s t r i c t  l e t t e r  or l i t e r u l  a u n s o  of the 

I l a n g u a g e  used, and, in o der to c a r r y  into
o f f o c t  this intent, g e n o . a l  terms w i l l  bo 
l i m i t e d ,  a n d  t h o s o  t h a t  are n a r r o w  e x p a n d e d .
(213 S.W.2d at page 177)

I

| Thu3 the torni3 of the regulations which would tend to support «

: conclusion that unsuccessful hunts may bo prohibited m a y  bo

■1 1
!. limited in such a manner as to prohibit tho taking of more than 

four boar. Another rule was laid down a3 follows:
y
IN.

X ,
That i 3 not uncertain or vague which by tho 
orderly procoaaoa of litigation can bo rendered 
sufficiently dofinito and certain for purposes 
of judicial decision. (213 S.V/.2d nfc page 176)

t ;

This court may, in this litigation, render any ambiguity In the
i . *i >i- .* **

regulation dofinito.



B y  a p p l y i n g  a l l  o f  tho r u l a a  o f  c o n s t r u c t i o n  to tho 

r e g u l a t i o n s  h e r o  i n  q u e s t i o n ,  it is c l e a r  t h a t  fchoy p r o h i b i t  tho 

t a k i n g  o f  m o r o  t h a n  f o u r  (two in u n i t  9) b e a r  p e r  g uid o, a n d  n o t  

the p a r t i c i p a t i o n  in m o r e  t h a n  f o u r  h u n t s ,  o v e n  t h o u g h  u n s u c c e s s­

ful.

C. T H E  S T A T U T E  A N D  R E G U L A T T C  r' IDBRATTACK CO N O T » BY  T H E IB  ' I d ,
/ I  D E P R I V E  P L A I N T I F F S  OK ’ 7

‘i’EC T  [ON U N D E R  vilE 
P H C C S S 3  O K  L A W .

nt stay nor./ A 3  16.05.!;07 o r o v i d o s  t h a t  a no

v
g u i d o  f o r  c o r t a i n  b o a r  or s h e e p  in A l a s k a  acccrjpaniod

a m a 3 t o r  or r e g i s t e r e d  guido. A n  oxcoprjn*. :ado i n  tho c .v j  

o f  a n o n - r o s i d a n t  o p o u s o  o r  k i n d r o d  w i t h i n  tho s e c o n d  .1 a g r e e  cf 

A l a s k a  r e s i d e n t s  o v o r  19 y e a r s  o f  ago. S u c h  n o n - r o s i d o n t 3  may 

h u n t  w h e n  a c c o m p a n i e d  b y  tho o l i g i b l o  r o l a t i v o .  P l a i n t i f f s  

a s s o r t  thi3 a t a t u t o  u n c o n s t i t u t i o n a l l y  d i s c r i m i n a t e s  i n  f a v o r  of 

q u a l i f i e d  A l a s k a  r e s i d e n t s  w h o  m a y  w i s h  to take t h o i r  e l i g i b l e  

r e s i d e n t s  a n  h unts. It i3 n o t e w o r t h y  that p l a i n t i f f s 1 asaumpti. *: 

in th is r e g a r d  are not s u p p o r t e d  by a s i n g l e  t h r e a d  o f  fact.

T h o r e  is n o  o v i d o n c o  to s h o w  t h a t  AS 1 6 . O p . <4.07 h a s  o p o r n t o a  in 

this hi anno r.

1. Tho c o n t e s t e d  s t a t u t e  d o c s  not v l o l a t a  tho o a u a l  

p r o t e c t i o n  c l o u n o  of tho A l a s k a  or U n i t e d  S tates C o n s t i t u t j . o n s .

D o f o n d a n t 3  a a n o r t  that tho l i m i t a t i o n s  a n d  r o q u i r o m o n t s  

i m p o n e d  by tho l e g i s l a t u r e  are a v a l i d  e x o r c i s e  o f  l e g i s l a t i v e  

p o w e r .  T h o  U n i t e d  S t a t o s  S u p r e m o  C o u r t  in M o r e y  v. P o n d, 35U  

U . S .  U.97 (1957) q u o t e d  w i t h  a p p r o v a l  f r o m  L i n d a l o y  v. N a t u r a l  

C a r b o n i c  G a s C o . f ??0 U.S. 61, the f o l l o w i n g  c r i t e r i a  for d e t e r­

m i n i n g  whether* a c l a s s i f i c a t i o n  is " u l i d j

•1. The equal p r o t o c t i o n  c l a u s e  of the 
F o u r t e e n t h  A m e n d m e n t  d o e s  not take f r o m  the 
S t a t e  the p o w e r  to c l a s s i f y  in tho a d o p t i o n  
of p o l i c e  law3, but a d m i t s  o f  the e x o r c i s e  of 
a w i d e  scopo of d i s c r e t i o n  in that r e g a r d ,  and 
a v o i d s  what in d o n e  o n l y  w h e n  it in w i t h o u t  
a n y  r e a s o n a b l e  b a s i n  and t h o r o f o r o  In p u r e l y  
arbitrary.*; »•'. A c-lannl f i catj on h a v i n o  no?a«> 
r e a s o n a b l e  ban in does  not o f f e n d  a g a i n s t  t h a t  
c l a u s e  m e r e l y  b e c a u s e  it is not, w a d e  w i t h  nsathQ- 
m e t i c a l  n i c e t y  or b e c a u s e  in p r a c t l c o  it r e s u l t s
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in nemo inequa l i t y .  3. When the c l a n s i f i c a t l on 
in s u c h  a law is c n i l o d  in q u e s t i o n ,  if any 
3 t a t e  or facts r e a s o n a b l y  can bo c o n c o i v e d  t h a t  
w o u l d  s u s t a i n  it, tho e x i s t e n c e  of tnat state 
of f a c t s  at tho time tho law was e n a c t e d  m u s t  
bo a s s u m e d .  ' Ll. O n e  v/ho a s s i l s  tr.o c l a s s i f i -  
c a t i o n  in a u c h  a l o w  m u s t  c a r r y  tho b u r d e n  of 
s h o w i n g  that it d o e s  not r o o t  u p o n  a n y  r e a s o n­
able  basis, b u t  is e s s e n t i a l l y  arbitr a r y . '
[Case ci t e d .]

T o  those r u i n s  ’we a d d  tho c a u t i o n  that ’D i s­
c r i m i n a t i o n s  of a n  u n u s u a l  c h a r a c t e r  e s p e c i a l l y  
s u g g e s t  c a r e f u l  c o n s i d e r a t i o n  to d e t o m i n o  
w h e t h e r  they are o b n o x i o u s  to tho c o n s t i t u­
tional p r o v i s i o n . '

T h o  M o r a y  c a s e  i n v o l v e d  an I l l i n o i s  s t a t u t e  r e g u l a t i n g  c u r r e n c y

'exchan ges. S u c h  b u s i n e s s e s  •••.•y'.iib.ited f r o m  d o i n g  c e r t a i n

ifi 

2 \

li"»

J(.

1 . 1

21!

2‘>

: u >

: .‘{I

• ;u

il I

acts. H o w e v e r ,  e x e m p t e d  f r c i  

T h e  A m e r i c a n  E x p r e s s  C o m p m  

o f  thio a c t  to tho n o n - o x e r  

o q u o l  p r o t o c t i o n  o f  tho law.', 

b a s i s  to e x c l u d e  tho Amorter i

,'visions of tho s t a t u t e  - n z  

curt h o l d  t h a t  a p p l i c a t i o n  

, h a n g s s  d e n i e d  thorn 

rare f o u n d  n o  r e a s o n a b l e  

a C o m p a n y .  The f a c t  t h a t

Th e  A m e r i c a n  E x p r e s s  C o m p a n y  p r o p e r l y  o p o r a t o d  a t  the tine 

tho u c t  w a s  p a u s e d  in no w a y  g u a r a n t e e d  that it w o u l d  c o n t i n u e  

in that c o n d i t i o n .

A p p l y i n g  tho tost o f  M o r o y  to tho c a a o  at b a r  we f i n d  

tho f o l l o w i n g :

1. Tho c l a s s i f i c a t i o n  is not, p u r e l y  a r b i t r a r y .  Tho 

c l a s s i f i c a t i o n  of n o n - r e s i d e n t s  w h o  r e q u i r e  a g u i d e  a n d  those 

w i t h i n  tho e l i g i b l e  d e g r e e  cf k i n d r e d  who m a y  h u n t  w i t h  r e s i d e n t  

r e l a t i v e s  is l e g i s l a t i v e  r e c o g n i t i o n  of a f a c t  o f  l i f e  i n  Alaska. 

M a n y  A l a s k a n s  ore v i s i t e d  by c l o n o  r e l a t i v e s .  A r e s i d e n t  Ala3kanj 

q u i t e  o f t o n  will w i s h  to take those close  r e l a t i v e s  h u n t i n g .  

R a t h e r  than impose u p o n  tho r e s i d e n t  the r e q u i r e m e n t  that a guide: 

a c c o m p a n y  h i m  or his r e l a t i v e ,  tho l e g i s l a t u r e  has r e c o g n i s e d  

th a t  in this area of c l o s e  f a m i l y  r e l a t i o n s h i p s  tho r e s t r i c t i o n s  

m n y  bo r e l a x e d .  Tho l e g i s l u t u r o 13 r e c o g n i t i o n  o f  a d i s t i n c t i o n  

b a s e d  u p o n  r e l a t i o n s h i p s  o f  i n d i v i d u a l  13 not a r b i t r a r y ,  b u t  a 

r e c o g n i t i o n  of what  in fact o c c u r s  in A l a s k a .

P. Tho c l a s s i f i c a t i o n  a l l o w i n g  d i f f e r e n t  t r a n t e r  

n o n - r e s i d o n t  second d o g r o o  k i n d r e d  of A l a s k a  r e s i d e n t ^  *

\r
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c 1 o 3q as n e c e s s a r y  u n d e r  tho iioroy teat. Thoso r o l a t i v d s  

e l i g i b l e  u n d e r  tho s t a t u t e  w o u l d  ba tno f a t h e r ,  b r o t h e r ,  g r a n d­

f a t h e r  , s o n  a n d  g r a n d s o n  o f  tho A l a s k a  r o s i d e n t .  T h o s e  ar*a 

c i s c l y  the p e r s o n a  m o s t  l i k e l y  to m a k e  a f a m i l y  75.3it to a 

r e s i d e n t  A l a s k a n .  Tho l o o s e  test o f  m a t h e m a t i c a l  c e r t a i n t y  

b o e n  net.

3. The c l a s s i f i c a t i o n  c a n  ba r e a s o n a b l y  s u s t a i n s ^  

a n  a s s u m e d  s t a t e  ol' facts a t  the tine t h o  l a w  was o n a c t s d .

a d d i t i o n  to tho f a c t  that Al 

r o l a t i v e o  w i t h i n  the s e c o n d  

r o a s o n a b l o  to a s s u m e  tha fo~ ' 

l i k e l y  n o t  to bo f a m i l i a r  v, 

m o n t a  f o r  h u n t i n g  thono  ani.\

j r e g u l a r l y  v i s i t e d  b y  

k i n d r e d ,  it is a l s o  

1) A  n o n - r s 3 i d e n t  is cni ve 

a n d  e n v i r o n m e n t a l  r o n u i r  ~ 

iska; (2) A n o n - resident is

q u i t e  l i k e l y  n o t  to bo f a m i l i a r  h t h  the laws a n d  regulation:: 

g o v e r n i n g  h u n t i n g  in A l as ka; (3) A  r e s i d e n t  A l a s k a n  is q u i t e  

l i k e l y  to bo f a m i l i a r  w i t h  tho a b o v e  m e n t i o n e d  laws a n d  r e q u i r e­

m e n t s .  T h u s ,  the r e q u i r e m e n t  t h a t  n o n - r e s i d e n t s  bo a c c o m p a n i e d
»

b y  a g u i d e  is a r e a s o n a b l e  m o a n s  to o v e r c o m e  tho p r o b l e m s  f a c e d  

b y  n o n - r e a i d o n t s . H o w e v e r ,  a n  A l a s k a n  r e s i d e n t  c c u l u  s e r v e  tro 

same p u r p o s e  w i t h  r e s p e c t  to Ilia c l o s e  r e l a t i v e ,  and it ie not 

l i k e l y  t h a t  a n o n - r e s i d o n t  w o u l d  c h a r g o  h i s  c l o a o  r e l a t i v e  for 

t a k i n g  h i m  o n  a hunt. H o n c o ,  that ryau-resident w o u l d  not ba

i
v i o l a t i n g  A S  16. £ 0 . 21.S’( 3) f o r  g u i d i n g  w i t h o u t  a l i c e n s e .  G u i d i n g j  

is d e f i n e d  by A S  l6.50.i|20( 2) as a s s i s t i n g  a n o t h e r  p e r s o n  to 

taka o r  p h o t o g r a p h  g a m e  w i t h  t h o  i n t e n t  of r e c e i v i n g  c o m p e n s a t i o n ^  

T h e  e x i s t e n c e  of thsao s t a t u t e s  m a k  i m p o s s i b l e  t h o  f a c t  a s s u m o a  

by p l a i n t i f f s  that the r e a i d e n t  r e l a t i v e s  a r e  o p e r a t i n g  a g u l u i a g  

bus inesa.

T h o  c l a s s i f i c a t i o n  is a s s e r t e d  b y  p l a i n t  iff 3 ar.a ip 

in up to them to a h o u  its o a n o n t i a l  a r b i t r a r i n e s s *  T h i s  t h e y  

h a v o  c o m p l e t e l y  f a i l e d  to do, e s p e c i a l l y  in the l i g h t  o f  tho 

f o r e g o i n g ,  p l a i n t i f f s  h a v e  s h o w n  n o t h i n g  a r b i t r a r y  e i t h e r  In 

t h e i r  c o m p l a i n t  or in t h o i r  a f f i d a v i t s .

.  lg -
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that the o n o  in M o r e y  iraa u n u s u a l .  A s  n o t e d  s s o v e  t h e r e  ',3 % 

s o u n d  r e a s o n a b l e  b a s i s  u p o n  w h i c h  tho c l a s o i f  l e s t  ion w a s  fts-.va 

I n  a d d i t i o n  to tho f o r e g o i n g  fees s t a t u t e  and the r e -  

g u l a t i o n s  u n d e r  a t t a c k  are r o n s o n a b i o  j’o a t r i c t i c n a  u p o n  tha 

h a r v e s t  of b e e r .  It h a s  b e e n  o w n  b y  d e f e n d a n t s '  affidavit*? 

that n o n - r e s i d o n t o  a c c o u n t  f .r x s c a n t i a l  p o r t i o n  o f  v.3

5 r e q u i r e m e n t  a n d  take 

‘ar t a k e n  b y  n o n - r e s i d e n t s ,  

a s h o w n  n e c e  n r y  to p r e -  

o r e s t r i c t  tho t o t a l  

•o is to p r e s e r v e  th o trcvrc

o f  b r o w n  a n d  g r i z z l y  bear. Tha 

l i m i t a t i o n  w i l l  tend to r e d u c e  

R e d u c t i o n  of tho take o f  b e a r  h 

a o r v e  tho t r o p h y  b o a r  p o p u l o t i o  

in u n i t  9 . S i n c o  tho s t a t e ' s  o b  

a n d  g r i z z l y  b o a r  r e s o u r c e ,  tha c l a s s i f i c a t i o n  c r e a t e d  by the 

s t a t u t e  a n d  tho r e g u l a t i o n s  m o o t  tho teat o f  o n e  o f  t h e  l a t e s t  

c a s e s  i n v o l v i n g  the a p p l i c a t i o n  o f  tho ciua p r o c e s s  c l a u s e  to 

e c o n o m i c  a c t i v i t y ,  M c G o w a n  v. M a r y l a n d , 3 6 0 U.S. J;2G { 1 9 6 1 } .  I n

i
that c a r e  tho c o u r t  w a s  d e t e r m i n i n g  the v a l i d i t y  01' a M a r y l a n d  

s t a t u t e  w h i c h  p r o h i b i t o d  a l l  l abor, b u s i n e s s  a n d  c o m m e r c i a l  

a c t i v i t y  on S u n d a y .  E x e m p t e d  f r o m  t h o  s t a t u t e  w a s  the s a l e  cf "* 

items of b a t h i n g  a p p a r e l ,  d a n c o  h a l l  and a m u s e m e n t  p a r k  a c t i v i t i e s  

a n d  c e r t a i n  a c t i v i t i e s  c o n d u c t e d  w i t h i n  s p e c i f i c  l o c a l i t i e s  w i t h­

in tho 3 tate. The s t a t u t e  w a s  a t t a c k e d  on s e v e r a l  g r o u n d s ,  s:-:czs, 

w h i c h  w a s  tho e q u a l  p r o t e c t i o n  c l a u s e .  T h o  c c u r t  h e l d  t h a t  con 

s t a t u t e  was not u n c o n s t i t u t i o n a l  a n d  said tho f o l l o w i n g  w i t h  r o *  1 

s p e c l  to the e q u a l  p r o t e c t i o n  clause;

A p p e l l a n t s  a r g u e  t h a t  tho M a r y l a n d  s t a t u t e s  
v i o l a t e  tho 'Equal P r o t e c t i o n '  c l a u s e  o f  the 
F o u r t e e n t h  A m e n d m e n t  o n  s e v e r a l  c o u n t s .  F irst, 
they c o n t e n d  that tho c l a n s i f i c a t i o n s  c o n t a i n e d  
in the s t a t u t e s  c o n c e r n i n g  w h i c n  c o m m o d i t i e s  
m a y  or m a y  not bo sold o n  S u n d a y  are w i t h o u t  
rn tioriai and s u b s t a n t i a l  r e l a t i o n  to the o b j e c t  
of the l e g i s l a t i o n .  S p e c i f i c a l l y ,  a p p e l l a n t s  
a l l e g e  that the s t a t u t o r y  e x e m p t i o n s  f o r  tne 
S u n d a y  sale of the m e r c h a n d i s e  m e n t i o n e d  a b o v e  
r e n d e r  a r b i t r a r y  the s t a t u t e  u n d o r  w h i c h  they 
w e r e  c o n v i c t e d .  A p p e l l a n t s  f u r t h e r  a l l e g e  that 
[the s t a t u t e ]  is c a p r i c i o u s  b e c a u s e  of the oaeinn- 
tiona for- tho o p e r a t i o n  of tho v a r i o u s  a m u s e m e n t s  
that havo b e e n  l i s t e d  a n d  b e c a u s e  s l o t  fcacaines, 
p i n - b n  11 m a c h i n e s ,  and b i n g o  l e g a l i s e d  a n d
nrn f r e e l y  p l a y e d  or. 3 u n d e y .

;)6 -



T h e  s t a n d a r d s  ur.dor w h i c h  t h i s  p r o p o s i t i o n  
is to be e v a l u a t o d  have b e e n  not f o r t h  m a n y  tijr.es 
b y  this C o u rt. A l t h o u g h  no p r e c i s e  f o r m u l a  h3n 
b e e n  d e v e l o p e d ,  tho C o u r t  h a s  h o l d  t h a t  tho 
F o u r t e e n t h  A m e n d m e n t ,  p e r m i t s  the S ta tes a w i d e  
s c o p e  of d i s c r e t i o n  in e n a c t i n g  laws w h i c h  a f f e c t  
3 o m e  g r o u p s  o f  c i t i z e n s  d i f f e r e n t l y  t h a n  e t hers.
T h o  c o n s t i t u t i o n a l  s a f e g u a r d  i3 o f f e n d e d  o n l y  if
P i i O  C x a o o x i  X C U  u l O i l  i; j S  U S  O H  i Z V O* 11 U S  Wii O  •, X  J  x  Z"' T“ u  x  - J **

v a n t  to the a c h i e v e m e n t  o f  tho S t a t e ' s  o b j e c t i v e .
S t a t o  l e g i s l a t u r e s  are p r e s u m e d  to h a v o  a c t e d  ,
w i t h i n  thoi r c o n s t i t u t i o n a l  p o w e r  d e s p i t e  the f e e t  
that, in p r a c t i c e ,  t h e i r  laws r e s u l t  i n  some 
i n e o u a l i t y .  A  s t a t u t o r y  d i s c r i m i n a t i o n  w i l l  not 
bo s o t  a s i d e  if a n y  3 tuts o f  f a c t s  r e a s o n a b l y  
m a y  bo c o n c e i v e d  to j u s t i f y  it. (366 U. 3. at 

p n g o s  l|25-'d<-6)

T h o  Coui t t h e n  f o u n d  that the f a c t s  -v: . j u s t i f i e d  t h i s  s t a t u t e

w o r e  tho a u l a  o f  tho e x e m p t e d  coram.; -as n e c e s s a r y  o i t n o r

f o r  tho h e a l t h  of tho p o p u l a c e  or / t o m s  n e c e s s a r y  f o r

S u n d a y  r e c r e a t i o n .  The cana  at bn. ;he t03t of

T h o  c l a s s i f i c a t i o n  r o o t s  u p o n  g r o u n d s  . ai- .i ore r e l e v a n t  

a c h i o v i n g  tho s t a t o ' a  o b j o o t i v o a .  T h o s e  o b j e c t i v e s  a r e  : :on--

a e r v a t l o n  o f  tho w i l d l i f e  roaourco,, m o r e  e f f i c i o n c y  in the n- 

f o r c o m o n b  of the g a m o  law3 and tho p r o m o t i o n  of a a f o t y  w i t h i n  

tho I n d u s t r y .  As p o i n t e d  o u t  e a r l i e r ,  f a c t s  can be r e a s o n a b l y  

a s s u m e d  w h i c h  s u p p o r t  those) o b j e c t i v e s  and tho c l a a s i f i c a t i ^ n .

r f -

P. T h o  c o n t o a t o d  statute) d o e s  not v i o l a t e  tha duo  1---------------------------------------------------------------------

p r o c e s s  c l a u s e s  of tho A l a s k a  a n d  F e d e r a l  G o n 3 t i  t u t l o n s .

P l a i n t i f f s  a t t a c h  tho q u e s t i o n e d  s t a t u t e s  and r e g u l a -  -J 

t i o n s  o n  tho b a s i a  that they i m p o s e  c e r t a i n  r e s t r i c t i o n  u p o n  

t h e i r  b u s i n e s s  of g u i d o n  f o r  b r o w n  a n d  g r i z z l y  b e a r  i n  Ala?...'?..

T h e  c o n d i t i o n s ,  it ia a r g u e d  are) u n c o n s t i t u t i o n a l  in the 1 at 

of t he duo p r o c e s s  c l a u s e s  o f  tho Alaalca a n d  F e d e r a l  C o n s t i b a s i c  

P l a i n t i f f s '  p o s i t i o n  ia n o t  s u p p o r t 3 d  b y  d e c i s i o n s  of. 

tho 'Jnitod S t a t e s  S u p r e m e  C o u r t .  P e r h a p s  the l o a d i n g  c a s e  in~ 

v o l / i n g  tho a p p l i c a t i o n  of tho duo p r o c o o n  c l a u s e  to 3 t a t o  

l o g u l n t o r y  a c t i v i t y  in W o n t  C o a s t  H o t e l  Co. v. P a r r i s h , } 0 0  TI*S» 

379 (1937). In thut caso tho W a s h i n g t o n  m i n i m u m  wa ge l a w  f o r  jf 

w o m e n  was u n d e r  a t t a c k  o n  the g r o u n d  that it v i o l a t e d  the 

e m p l o y e r ' s  r i g h t s  u n d o r  tho duo p r o c o s 3  c l a u 3 0 ,  in that it

- 17 -
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d e p r i v e d  t h e m  of t h e i r  f r e e d o m  of c o n t r a c t .  T h e  C o u r t  stated:

A n d  if the p r o t e c t i o n  of w o m e n  in a l e g i t i m a t e  
e n d  of tho e x o r c i s e  o f  state p o wer , h o w  c a n  it 
be 3 a i d  that the r e q u i r e m e n t  of the p a y m e n t  of 
a m i n i m u m  w a g e  f a i r l y  f i x e d  in o r a e r  t o  m e e t  the 
v e r y  n e c e s s i t i e s  of e x i s t e n c e  i3 n o t  a n  a d m i s s i­
ble m e a n s  to t h a t  end? T h e  l e g i s l a t u r e  o f  the 
S t a t e  was c l e a r l y  e n t i t l e d  to c o n s i d e r  the 
s i t u a t i o n  cf w o m e n  in amp ^ent, the f a c t  t h a t  
t h e y  ara in tho c l a s s  ro=: - 'ring tho l e a s t  pay, 
t h a t  thoir b a r g a i n i n g  po* • Is r e l a t i v e l y  w e a k ,  
a n d  that they are the re rictims of t h o s e  wh o
c o u l d  take a d v a n t a g e  of r.ocessi tiou3 cir-
c u m a tar.ee?. . . . T h e  legi .luture h a d  tho r i g h t  
to c o n s i d e r  t h a t  its m i n i m u m  w . ;o r e q u i r e m e n t s  
w o u l d  bo a n  i m p o r t a n t  aid . :■ T y i n g  out It3
p o l i c y  of p r o t e c t i o n .  . , w e n  if tho w i s d o m  
of tho p o l i c y  be r e g a r d e d  u f o a t a b l e  a n d  its
o f  f a c t a  u n c e r t a i n ,  s til's ? 1 miniatur e is 
e n t i t l e d  to its judgment., ( 00 U.S. at p a g e s  
396-399).

S o  in the c a s e  at bar, it c a n  be said ... h y q u a l  j u s t i f i c a t i o n

01 LZ)
that the p r o t e c t i o n  o f  tho w i l d l i f e  rc.vo‘ t . -■, the p r o m o t i o n  of

13>> *
s a f e t y  a n d  tho e n f o r c e m e nt of laws r e l a t i n g  to h u n t i n g  are iegi

m a t  e n d s  of tho e x o r c i s e  o f  s t a t e  p o we r. T o  p r o m o t e  these e n d s  

tho l e g i s l a t u r e  and B o a r d  w e r e  e n t i t l e d  to c o n s i d e r  tho fact cf 

o v e r  h a r v e s t  of b r o w n  and g r i z z l y  b e a r  and to c o n s i d e r  t h a t  its 

s t a t u t o r y  a n d  r e g u l a t o r y  r e q u i r e m e n t s  w o u l d  be a n  i m p o r t a n t  a i d  

in c a r r y i n g  o u t  thei r p o l i c y  of p r o t e c t i o n .

W h a t  tho U n i t e d  S t a t e s  S u p r e m e  C o u r t  in W e s t  C o a s t  

H o t e l in s a y i n g  ia that u l l  that d u o  p r o c e s s  r e q u i r e s  f o r  v a l i d  

r e g u l a t i o n  o f  e c o n o m i c  a c t i v i t y  is that there be a l e g i t i m a t e  

p u r p o s e  a n d  a r a t i o n a l  m e a n s  f o r  a c c o m p l i s h i n g  t h a t  p u r p o s o .

T h o  s t a t u t e s  and r e g u l a t i o n s  h e r e  u n d e r  a t t a c k  m e o t 3  those r e ­

q u i r e m e n t s  .

D. T H E  R E G U L A T I O N S  DO N O T  V I O L A T E  T H E  
C O M M E R C E  C L A U S E  O F  T H E  U N I T E D  S T A T E S  
C O N S T I T U T I O N .

;*<» i P l a i n t i f f s  a s s e r t  that tho r e g u l a t i o n s  u n d e r  a t t a c k

i|
;lu | v i o l a t e  tho c o m m e r c e  c l a u s e  of tho U n i t e d  S t a t e s  C o n s t i t u t i o n  

( A r t i c l e  1, S e c t i o n  8) in that they p l a c e  a s u b s t a n t i a l  b u r d e n  

u p o n  the m o v e m e n t  in i n t e r s t a t e  c o m m e r c e  of n o n - r e s i d e n t  brosan 

a nd g r i z z l y  b e a r  h u n t e r s .  T h e y  u r g e  that this r e s t r i c t i o n  i n­

fr i n g e s  u p o n  the p o w e r  of c o n g r e s s  in thi3 area. P l a i n t i f f 3  o r

.11 i

.1.5 !!

o n e s  s p a i n  in error1.

- 18 -



T h e  l e a d i n g  U n i t e d  Stafcos S u pr eme C o u r t  O p i n i o n  in thi 

a r e a  i3 T o c m o r  v . IVltaoll, 3 3 U  U.3. 3 ^ 5  (1914-8). ? h l 3  vrna a n  

a c t i o n  b y  p l a i n t i f f s  to u n j o i n  as u n c o n s t i t u t i o n a l  a S o u t h  

C a r o l i n a  s t a t u t e  r e q u i r i n g  t h a t  n o n - r e s i d e n t  s h r i m p  f i s h o m e n  

a l i c e n s e e  foo 100 t i m e s  tho foo p a i d  b y  r e s i d e n t s .  T h e  c o u r t  

h e l d  tho p a r t i c u l a r  l l c o n a o  foo was w i t h o u t  r e a s o n a b l e  basis.
|
:| H o w e v e r ,  t h o  c o u r t  d i d  c o m m e n t  u p o n  ::■!') p o w e r s  of tho state in 

the a r c a  o f  f i s h  a nd g u m o  nogulafc: It f i r s t  n o t e d  tho e a r l y

i! S u p r e m e  C o u r t  case of MnCready -r. i, 9lj. U.S. 391 (1
.» —  T • -

■' j
w h i c h  h o l d  t h a t  a s t a t e  c o u l d  p vj-reaidonts f r o m  p l a n t i n g

ii

l! o y a t o r a  in V i r g i n i a  t i d a l  bodr c r e c o g n i z e d  that thu

s t a t o  w a s  v e s t e d  w i t h  o w n o r n h i  "or and w i l d l i f e  n nd

t h a t  tho r i g h t  o f  c i t i z e n s  o. those o b j e c t s  was:

n p r o p e r t y  right, o p r i v i l o g o
o r  i m m u n i t y  o f  c i t i n  
( 33ii U.S. at h0?)

T h o  C o u r t  thus r o c o g n i z o d  t h a t  .> >n to tho u s u a l  c o n­

s t i t u t i o n a l  p r o v i s i o n s  has b o o n  , ut in tho a r e a  of a

d t a  t o ' a d e a l i n g  w i t h  w i l d l i f e  In i - m d  w a t e r s .  T h o  s ame may*

bo s a i d ,  o f  c o u r s e ,  for g a m e  w i t h i n  • state* p l a i n t i f f s '  

r e l i a n c e  o n  B r o w n v. A n d e r s o n ., ? 0 ?  F . S u p p .  96 (U.S. D.C. A l a s k a ,  

1^6?) is m i s p l a c e d .  Tn t h a t  case tho Stato of A l a s k a  p r o h i b i t e d

!
j! n o n - r e s i d o n t a  f r o m  e n g a g i n g  in f i s h i n g  c o m m e r c i a l l y  f o r  s a lmon.
jj
■ j S a l m o n  w o r e  f o u n d  by the c o u r t  to bo fro o s w i m m i n g ,  like tho 

s h r i m p  In T o o m o r  a n d  h e n c e  not s u b j e c t  to c o m p l e t e  s t a t e  r e­

g u l a t i o n  an in tno c a s o  of g a m o . T h u s ,  w h a t e v e r  B r o w n  m a y  s t a t e

• • ■ •• * - -
1 r e l a t i v e  to tho c o m m e r c e  ci.ause is n o t  a p p l i c a b l e  to thi s case 

\ ; w h e r e  tho b r o w n  n n d  g r i z z l y  b e a r  r e s o u r c e  is c o n f i n e d  w h o l l y  to
• i»

f this s t a t o .  M u c h  m o r e  c l e a r l y  in p o i n t  is S t n t o  v. K o m p , 73
\ >

!, 1|8, !j)i N . W .  ?d ,°l/j (1990). T h a t  wa3 nn a c t i o n  a g a i n s t  a d e f e n d a n t  

c o n v i c t e d  of u n l a w f u l l y  k i l l i n g  a m i g r a t o r y  w a t e r  fo wl in v i o l a­

tion of tho statute providing:i
No l i c e n s e  shall bo issued to a n o n - r o 3 i d e n t  
for the h u n t i n g ,  t a k i n g  or k i l l i n g  of a n y  
m i g r a t o r y  w a t e r  fowl.



D e f o n d a n t  r a i s e d  o b j e c t i o n  to tho s t a t u t e ,  b a a e d  u p o n  c o n s t  

t i o n a l i t y .  T h o  S u p r e m o  C o u r t  h o l d  t h a t  tne l o w o r  :tur 

siind u ioii t t m c  tiiti a tuLu Is .*> ^ ^ ^  =■, * —• ct-r c . ...

t h a t  c a 30 w a s  a n o n - r e a i d o n t .  lio was r a f u a o d  .1 11 cor, :« r.j 

t h e r e a f t e r  h u n t e d .  D e f e n d a n t  r a i s e d  the o b j e c t i o n  aa to c o n ­

s t i t u t i o n a l i t y  b a a e d  u p o n  A r t i c l o  IV, S e c t i o n  2  o f  the C o n s t . - 

t u t i o n  g u a r a n t e e i n g  that:

T h a t  c i t i z e n s  of e a c h  v -j sha ll bo e n t i t l e d  
to nil p r i v i l e g e s  or . -jitiea of cltisiona o f  
tho s e v e r a l  state::;.

Th o  C o u r t  f o u n d  t h a t  in 1 % 5  re 9 7 , 9 8 0  n o n - r a s i d e n t s

h u n t i n g  l i c e n s e s  i s s u e d  in tk :;nd that it w a s  necens.t

to r e s t r i c t  the h o u r s  o f  h u n t i n g  ■;» rive aa no p r o t e c t i o n  . c

pne a a a n t  a g a i n s t  tho h o r d e  of n o n - r e s i d e n t  h u n t o r s .  i'he Cuur".

sai d:

T h i s  law p r o t e c t s  d u c k n  anu goese a g a i n s t  
a b o a t  of h u n t o r s  who o t h e r w i s e  w o u l d  bo 
h u n t i n g  those b i r d s  s i m p l y  as a n  i n c ident 
to p h o a s n n t  h u n t i n g  in S o u t h  D a k ota.

T h o  C o u r t  a l s o  stated:

A p a r t  f r o m  the o w n e r s h i p  t heory there in 
a n o t h e r  b a s i s  u p o n  w h i c h  a stato m a y  r e g u l a t e  
tho talcing of wil d g a m e , x n c l u d x n g  m i g r s t o r y  
b i r d s .  We, of c o u r s e ,  r e f e r  to tho e x e r c i s e  
of  tho p o l l c o  p o w e r . . .
^  | 

A c t i n g  u n d e r  tho p o l i c e  p o w e r  the 3 t a t o  n a y
d i s c r i m i n a t o  a g a i n s t  c i t i z e n s  of o t h e r  s t a t s a
p r o v i d e d  thort? in s u b s t a n t i a l  r e a s o n  f o r  the
d i s c r i m i n a t i o n  b o y o n d  tho m e r e  f a c t  that they
are c i t i z e n s  o f  o t h e r  s t a t e s .

T h o  C o u r t  o b s e r v e d  t h a t  in S o u t h  D a k o t a  the l i m i t a t i o n  o f  hunting;

h o u r s  o n  p h e a s a n t s  g a v e  m u c h  idle time to n o n - r e a i d o n t  h u n t e r s .
I

T h e y ,  t h e r e f o r e ,  s p e n t  this time in h u n t i n g  d u c k s  a n d  g e e s e  e n d
» 1 . (

9*
that b e c a u s e  of this tho n a t u r a l  f l y w a y s  for d u c k s  a n d  g e e & o  woi*® f 

s u b j e c t  to e x c e s s i v e  h u n t i n g  a n d  p o s s i b l e  d e s t r u c t i o n .  T h o  

C o u r t ,  t h e r e f o r e  stated;
!

Wo c o n c l u d e ,  t n o r e f o r o ,  that n o n » r « » i d e n t s  
c o n s t i t u t e  a p e c u l i a r  s o u r c e  of «t w h i c h
tho s t a t u t e  in a imed.  y"

T h u s ,  if tho i n t e r s t a t e  flow of n o n - r o A l d e n t  h u n l t r a  c o * U l  i
iI

t h w a r t e d  in South/ bnkotn, the i n t e r s t a t e  fl<n* of b>*sr
< ' . i  x

cbii s i m i l a r ! 7 be J 1ml l*d in A lank-. * \

-i
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I!

Horoovor, plaintiffs d o  not hav# ztnxulv?, *.o .-sS:* 

issue that interstate ccmmorco ia being u n l a w f u l ?  rsstrio -<sd. 

Plaintiffs a r e  not representing a c l a s s  of n o n - n s i b o h t  .virr 

Tileston v. Ullrnnn, 31$ U.S. hU ( 19U3) • ?•* that case t::o

tiff, a physician, sought to havo a Connecticut statute nrcrt.- 

ing tho use of d r u g 3 or instruments to prevent c o n c e p t i o n  d e­

clared unconstitutional. Tho plaintiff, a doctor, alleged t h a t  

I the statuto infringed the constitutional rights of his patients

!i
!i T h e  c o u r t  3tatod:
j!
j
il
it

T h o  solo c o n s t i t u t i o n a l  a t t a c k  u p o n  the 
n t a t u t o n  u n d o r  tho F o u r t e e n t h  Amencrornt 
in c o n f i n o u  to thoir d e p r i v a t i o n  o f  life - 
o b v i o u s l y  n o t  a p p e l l a n t s *  b u t  his p a t i e n t s ' .
T h e r e  in no a l l e g a t i o n  that n o p a l i a n V s  
life Is in d a n g e r .  H i 3 p a t i e n t s  a r e  r.ot 
p a r t i e s  to this p r o c e e d i n g  '-nu t h e r e  is no 
bnsifi o n  w h i c h  vie c a n  say that he has 
s t a n d i n g  to s e c u r e  a n  a d j u d i c a t i o n  of hi3 
pa t i e n t s '  c o n s t i t u t i o n a l  r i g h t  to life, 
w h i c h  t h e y  do n o t  a s s e r t  in t h e i r  o w n  b e h a l f .
( 3 1 8  U.S. a t  p a g e  1*6)

T h o  same m a y  be s a i d  of this c ase. If a c o n s t i t u t i o n a l  r i g h >  s;

non-residents undor tho commerce clause is violated, then ~ ic

non-residents must assort this right. This t.iey havo n o t  -ic.vs.

P l a i n t i f f s  c a n n o t  do it f o r  a u c h  n o n - r o a l d e n t s .

ITT.

C O N C L U S I O N

O n  tho basis of tho f o r e g o i n g ,  it is u r g e d  t h a t  tain 

C o u r t  o n t o r  s u m m a r y  j u d g m e n t  in f a v o r  of d e f e n d a n t s  a n d  tr.ot 

p l a i n t I f f 3 take n o t h i n g  b y  this a c t i o n .

DATED at A n c h o r a g e ,  A l a s k a ,  this ? U t h  d a y  o f  O c t o b e r ,

! 1969.
H o o p o e t f a l l y  s u b m i t t e d ,

0. KENT EDWARDS 
A t t o r n e y  Conors!

i1 'I! -i - *
!• ■ / / j i
l,
; Ry.

I . I i, . .
i . • < < / 4 \ ■

C h a r i  on 3. C m  ms teft'- 
A s s i s l a n t  A t t o r n e y  i r* 1
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AS 1 6 . 0 5 . ^ 0 7  p r o v i d e s  as follows:
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"dcno-rozldcr.t h u n t i n g  

a c c o m o a n i c d  by g u i d e s . (

- L*. . t ‘ J .

-4- .- » - -
for a n o n - r e s i d e n t  to ha...: 

b r o v m  b e a r ,  g r i z z l y  bear, . h e a r  o r  

s h e e p  i n  t h i s  s tate, u n l e s s  p e r s o n a l l y  r.z: . - 

p a n i e d  by a p e r s o n  w h o  is l i c e n s e d  a 

guide, r e g i s t e r e d  g u i d e  o r  a s s i s t a n t  , j

by the d e p a r t m e n t ,  o r  w h o  is p e r s o n a l l y  

p a n l e d  by a  r e s i d e n t  A l a s k a n  o v e r  19 y .ars o f 

age, w h o  is tho s p o u s e  o f  or Is r e l a t e d  / s..: 

w i t h i n  a n d  i n c l u d i n g  tho s e c o n d  d e g r e e  c f  

k i n d r e d . "

T h e  D e p a r t m e n t  o f  T>Msh a n d  G a m e  o f  t h e  S t a t e  of 

u n d e r  A u t h o r i t y  o f  AS i6.5G.Gj'1.) has the d u t y  c f  aac j

c e d u r a l  a n d  s u b s t a n t i v e  r e g u l a t i o n s  u n d e r  t h e  A d m i n s  ;r -.v<?

P r o c e a u r e  A c t  (AS l\l\.o2) r e q u i r e d  o r  r e a s o n a b l y  n e c e s  /

for its a d m i n i s t r a t i o n .

In F e b r u a r y ,  1969, tho D e p a r t m e n t ,  as author i s e ' ; . sc.VAJ

g a t e d  c e r t a i n  r e g u l a t i o n s  d i r e c t e d  to the g u i ~ o r  .. '-1!

o f  b e a r  or g r i z z l y  b e a r s  by r e g i s t e r e d  g u i d e s .  T h e s e  ;i*l 

are as f o l lows:
*• :4tV -

. f

A *, j ()* A t  A . iK  A 
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"8 7 .0 6 0 . Quid i.nr- for :r. or Gr 1 - j •.

No Master or* registered guide may take,    ;

in taking, participate In or assist in .. n • 

for more than four (ji) brown or grisuly .. 

during such regulatory year, not more than cv:o

(2) of which may be taken in Unit <)."

"8 7 .0 6 5 . Licenses nnd tars re p aired. (A } 

Before guiding for brown and or

each master or registered guide must procure 

non-transferable bear harvest control ta .

(3) Bear harvest control tags will be issues ... 

sens of three (3). Not more than four '. >) 

sets of harvest control tags will be issues us 

a master or registered guide. (C) These tags 

must be attached by the Master or registered 

guide, one to the skull, and one to the skin, 

and one to the carcass prior to moving the hide

or skull ten feet from, the c a r c a s s . k-'J*> rv f.

tags attached to the skull and to the skin skull 

remain attached until the skin is sealed and t h e  

skull examined ana sealed by the Department of 

Fish & Game representative."

The Plaintiffs have challenged the regulations

on four constitutional grounds, namely:
Or A I. A** I*.A 

_____________________C O U N I
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: .s n v_o...atlon or A r t i c le  *I ,  Section 10 c f  too Co..
j . u v . r i c l  o i  Arslcj.0  ̂ owOwiLca - l 5  ci. one
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tho duo process o f law and equal p r o t . o : Pen
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3. duo;; regu la t ion : ; , when considered i a  l igh t  c f
* (■ f * ! r v /y *• *•*<» •*..4* ft W Jt ft 1 P* I U 4 A * .. * » O < 4. , , 4 .
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favor of certain residents of tho ftate of Alaska and a r e l a c

*' '** i> P 7 ^ f f **■ r\ •' P  ' I V1> * i" •* . I q »i/* >»,*• 'i. i'» ►*> r i 4,* '• ■•/( •
V I * *4 • Ml Vl* a «4 V A 4 A A# Oil | U  | i > t  H i d  O  k O  O  I. V I • V .*• .* - - • •* -  L< k i t  I I  V i l  ki »u i o

li;ua aro a uor*ial of the due proecco cf lav; ar.d tho equal
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ftatea ana the ftute of Alaska. :p
. .:i .

. fa id rof*:u lotions arc in violation of the cca.v.orc j elaua
î i

oi tho vonSwxi#ut-*-Oi* oi the la11 o o a f c a  (Artacao 1  ̂ » > C ' C <j • 

Since a substantial harden is placed on the Movement in isoo:.vtati
■ vp vu

coir.ir.ercc of non-resident brown or r-riszly boar hunters: ar... 

thus results In infringement of the power of the Cor.cross of 

the United States to re,;ulate comieoree among the several states.
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’*he partioa have cited r.uoi 

1 t h e o r i e s , although not n o • 

ar upholding as a mat tor ox* lav/ 

i'aicin,; each {'round s e p a r a t . ...
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»./. u,y .4. ...ax .iiro ».} \ ..* of... «i *...». u n o i.

i.- ■1 ... I*y , a«.aop w .u.r..i ii.Uu i. ., w .. ..*..* . »io ... a d 0 ,

the p r o h i b i t i o n  ia n o t  a b s o l u t e .

w i t h  m a t h e m a t i c a l  p r e c i s i o n ,  ;.u.;. .a m i n d s  and cor.uisions

■ j
an they are. At times, v a l i d  ;.tate o r  f e d e r a l  i n t e r e s t  

p r e v a i l  to a v e r t  a . r e s u l t  w o r s e  than the d a m a g e  cause-:, sy
x 'V .,' ;*•*.»

a b s o l u t e  f o l l o w i n g  o f  t h e  p r o h i b i t i o n .  S a f e g u a r d i n g  the vi' .Iff
>

i n t e r e s t  o f  the p e o p l e  o f  a state, o r  the n a t i o n  m u s t  rom....

purasr.our.t. In H o m o  b u i l d ! n y  1 h oa n  A s s o c i a t i o n s  v s .-

2 [jZ UC 39& (193*0 , the S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  .. .

i J

23 |j
:i

1
25 ii

i n t e r f e r e  w i t h  the e n f o r c e m e n t  o f  c o n t r a c t s ,  cons icier in.:

d e p r e s s e d  e c o n o m i c  s t a t u s  ^ f  the n a t i o n ,  a n d  a l t h o u g h  the coatra'i
:* 1 i , * 4

in e x i s t a n c e  w e r e  n o t  r e n d e r e d  void, t h e i r  e n f o r c e m e n t  was

s u b s t a n t i a l l y  i m p a i r e d .

S T A T E  or A!. A SK A 
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b e  r e s t r i c t e d  t o  h o n o r  c o n t r a c t s ,  v/hare i n  s o  do-'...

n v i t a l  n a t u r a l  r e s o u r c e  w o u l d  r e s u l t ,  o r  t h e  r e r e

f. ,!
kj

7 ■
* • • *■7*) •• •tu  « »IJ -k

v i t a l  i n d u s t r i a l  i n t e r e s t ,  h e a l t h  o r  v:..... . 

b e  e n d a n g e r e d .  T h e  o b j e c t i o n  to t h e  s t a t u ;  ■ an

la tic :: h e r e  a t t a c k e d  o n  t h e  g r o u n d s  o f  i m p a i r m e n t  o f  con*.

:.ot w e l l  t a k e n .  T h o  p e o p l e  o f  the S t a t e  c f  A l a s k a  hat

. ateivst i n  t h e  g a m e  w i t h i n  t h e  S t a t e ,  a n d ' t h e  t firing o f

....■ b e  r e g u l a t e d  b y  p r o p e r  e x e r c i s e  o f  r e a s o n  . M u  an

n :c-it;;ary l e g i s l a t i o n  to p r e v e n t  an;/ a b u s e  o f  i t s  t a k i n g  

n.nihto e x t i n c t i o n .

*• * V a g ue or Ar:h, k'nom'i n~ul:' a 1 r.n •. Tho flaiat l

i!

e o n  V e n d  t h a t  Oy. CtlO I n d i c a t e s  th a t  e a c h  m a s t e r  o r  r e g i s s e . 

is l i m i t e d  t o  f o u r  h u n t s ,  w h e t h e r  any o f  t h o  h u n t s  a r e  uvu 

hi the t a k i n g  o f  g a m e .  T h e  D e f e n d a n t s  c o n t e n d  t h a t  a 

07 ,C u p  p r o v i d i n g  f o r  b e a r  h a r v e s t  c o n t r o l  t a g s  c l a n . '  

h o w e v e r ,

;uid
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tae i s s u a n c e  o f  f o u r  s e t s  o f  tags, h o  p r o v i s i o n  is m a d e  ;

r e p l a c e  m i s p l a c e d  o r  d e f a c e d  tag:;, n o r  a n y  p r o v i s i o n  m a d e  to

a c c o u n t  f o r  t a g s .  T h e  e n f o r c e m e n t  o f  o u c h  r e g u l a t i o n s  is

i n  n a t u r e , a n d  a n y  s t a t u t e  o r  r e g u l a t i o n  s o  s o u n d i n g ,  mu;, s.

o r d e r  to  p r o t e c t  the p u b l i c  i n  .general, h a v e  n o  interpret..;.,

o t h e r  t h a n  o n e  s p e c i f i c a l l y  s t a t e d .  T h e  p u b l i c  c a n n o t  b u  

i n f o r m e d  i n  t h e s e  m a t t e r s  i f  p r o s e c u t i o n  ‘‘m i g h t ” f o l l o w ,  b u s
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nuot bo intelligently apprised that any violation, 

defined, w il l  bo prosecuted. Vague definitions si; 3.1 as .

or participating cannot be easily enforced. Tho a...o -..t

assistance one guide may f.ive another in the ultimate I

a bear is t o o v a ^ u o .  Merely the transportation of cue " 

another to a camp site might be considered assist!ng in ... 

taken. Tho loan of a rifle by one ”’ to another could .

be considered assisting. In this, r other subsccus.v;

reasons, the regulations are held s 'I'M

3• D l*nrival;Ion of equal : .Ion cr D■:e ?r 0
’■’aintiffs attack A3 16.015 Jl07 as be in ,7 unconstitutional

i. •,* rt ' , . ,

in, its application, it discriminates against a class, 

residents take 1̂2/S and non-residents 153;! of 

black bear. The state defends its right to ri 

of name, by limiting non-residents to hunts only if accc. 

by registered guides. Arguments of both sides do not sw;: 

Court in either direction.

The State certainly has a right to limit the take c ; 

game in the pursuit of reasonable and necessary prcua.jat. 

the species. Further, in view of the fact that such, gara 

a vast and potentially dangerous climactic area, nor.-res.. 

wandering In such an environment could, because of their 

of the environment, create problems not only for their cs 

safety, but also compel rescue operations that v/culd be ;

• jTATL O F  A LA SK A  
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louxcl p r o v i d e  e q u i t a b l e

003 0

t n r o u r n

v o u l d  a p p e a r  c o n s i

n r S’-F#

(
v. ___
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arid an unncco.:snry uure-n on t,.o Sasttyvrs* .. /.

n j O u  wy uiio o»^abe, ..i-̂ oeor ao vi - ̂ ui/Oii *

, ' , . j * r• <■ *i  ̂ *'*■•' •• .« »> ‘V  V  *  v  y a  O*. i  • y <'•>• ' '  « '  <r. j/ i •

"V**> f** *1 ;■* v»*(* • b- i \ * .  ... v  e  j .  U  -  i  1 o  i  i

^  V  ‘IV* ' I ,'1 1 ■*■* -i r* . ,•-v :• i . i ”; - -?W w_/k C  i i  • a i • »  o  j  --* b b. b /Q u^ . ~ .«•<..» ‘J  U; -j. « i  i * •

e n t i r e  S t a t e ,  s o t  tin;-; a r e a s o n a b l e  s y s t e m  o r  .act .-.

a  c e r t a i n  n u m b e r  e a c h  y e a r  o r  c l o s i n g  t h o  tat:a -.-r.tir

l i m i t a t i o n  1 .̂  t h o  n u m b e r s  t a k e n ,  t h e  -

t he c o m m e r c e  c l a u s e  o:’ t h e  S u i t e s  S t a t e n  C 

d i s c r i m i n a t e s  a g a i n s t  n o n - r e s i d e n t s .  A c t u a l l y ,

STA  » L O F  A i.A aK A  
_______________ OGUKT
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are interoreted, it is net tho non-resident ‘.an••, ... . .

...► •* »J j y  V > .

neither party argaoc this facet

.■% •• 4- »*»**■• M V> V* < * * O /■' 1 « M•< # * 1/ *-■ .  • j  Cs« 4 C i U 1 i  C> V/ O  •.% a. U the .-natter da .-.cot.

w  *-»■ *>» . « .  a ... ■

In Summary, and baaed on the re an one given, :.v. 

may havo Summary Judgment as limited above.

Motion for Summary Judgment is hereby denied.

DATED at Anchorage, Alaska, this ,/v; 'j.

v> • *y

r # • r*J.

Boyko
Attorney General

• J /
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! ' THE SUPREME COUP.T OP THE STATE OF ALASKA

?MENT OF FISH & GAME 
ITE OF ALASKA, et al.,

P e t i t i o n e r s ,

v .

•LL and MORRIS 
individual].;/ and or 
all others similarly

0 P I H T .

[No. 536 - November

R e sp ondents.

\

Rev lev/ from the Superior Court of the State of 
Alaska, Third Judicial District, Anchorage, 

C. J. Occhipinti, Judge.

Appearances: Charles K. Cranston, Assistant
Attorney General, and G. Kent Edwards, 
Attorney General, for Petitioners. Edgar 
Paul Boyko of Boyko & Walton, Anchorage, for 
R es p o n d e n t s .

Before: D i m o n d , Rabinowits, Bone.v, and Connor,
Justices. TNesbett, Chief Justice, not 
participating]

R A B I N O W I T Z , Justice.

Respondents Pinnell and Tolifson commenced a superior 

Lor for declaratory judgment in which they sought a 

>n that certain regulations of the Alaska Board of Fish 

fere invalid. The first of these regulations provided

- 1-



5 A la s k a  Acini. Code f> 8 7 .0 6 0 .

5 A la s k a  Adm. Code § 8 7 , 0 6 5

Nc master or registered guide may
x. 1 k t* f  t* < r% 1 ■ • .  j. at 1 n t a k ! n r , p a r t ! c 1 r> a t e• .** r*; ..V v -o  » - t 1 n gu ininit fo r m 0 r e t r 1 anf * - v l  . J -i.  U  J i • ) b r 0 r ' r J r . 1 y be a r* d u r I. n r0  . #fa regula tciry year, not more than
two .-'1 of vihi ch may be taken In Unit.

(a) Be To re guiding for brown and

aster

(c) These tars 
the master* or reg 
the s k u l l , one to 
the carcass prior 
or eku.il ten feet

muni; se att ached b,y 
! rite red guide, cne to 
the skin and one to 
to i;,ov;nr the n; ie 
from the '.•are.'tnn -

( d ) Thone tags attached to the skull 
and to the skin shall remain attached 
until the skin is sealed and the skull 
examined and sealed by the iJegurtmonl of 
Fish and Came representative.‘

Judgment action.

respondents moved for, 

ticn, under the terms

and vie re granted, a p r e l i m i n a r y in.) unc-

of this preliminary in.)unctIon, petitione

v/ere

regulat

( b 1 he a r ! 1 ar vo :*• t • • or; t. r < ) t a 1' 
be is;,. ied in sets of r.Irv.-e ( ••'>. 
mure than four- (•}) sets cf harvo: 
cont roi tar.s will be Issued t o ;i 
c. r re g i s t e reu gu i d e .

In conjunction with their declaratory



J

enjcir.od f r c n  e n f o r c

p r i o r  to t h e  e f f e c t i v e  
regulations. . . .

d a t e s  o f  rwil'J

W

) ii " " * * * I  ̂r<

■r* »• *  a*

S  •««

T h e  D e p a r t m e n t  o f - F i s h  a n d  G a m e  . 

r e v i e w  a n d  -iSKeci t h i n  c o u r t  t o  s t a y  *: 

l i n l n a r y  i n j u n c t i o n  p e n d i n g  deterr.it. 

d e p a r t m e n t ' s  p e t i t i o n  f o r  r e v i e w ,  

u e d  t h e  s t a y  s o u g h t  b y  p e t i t i o n e r s .  V«c n e w  r.rant rr.’irw. 

d y  h a s  leu u s  t o  t h e  c o n c l u s i o n  t h a t  t h e  s u r e r i c r  •. -r * 5 . 
liir.Inary i n j u n c t i o n  r e f l e c t s  u d e p a r t u r e  s o  r.!r n i f i t t  

•ozn t h e  a c c e p t e d  a n d  u s u a l  c o u r s e  c f  J u d i c i a l  p r o c e e c i r . r s  . 

t o  c a l l  f o r  t h i s  c o u r t ’s p o w e r  c f  s u p e r v i s i o n  a n d  r>- s .

c > ,*• • * • ' * • 1 •: * ■ 1 i • . . 1 * * ^ t . r • * ̂  *• ' -1. • a < ( * \ a ' • r* ).!••<>••• V

t h e t-UiC .1r.r, cf Drown 0 r •;.» e*»r
»■> « 40 , ..1.T’: •■* * t h e  u b c ve-ntimed ; re:;? • nucr.ts ]
anti a i l other members o f  t h e i r  class
who are actinj* pursuant to j valic one
b i n d ir.r. contract made a n d  entered i n t o

✓
J
H u p r e n e  (' X . H. i'l(a) p r o v i d e s  In p n r t  t h a t :

A n  a n r r i e v e d  p a r t y  n a y  p e t i t i o n  t h i s  : u r t  •* * cw
o f  a n y  u r d e  * o r  d e c i s i o n  o f  t h e  s u p e r i  or : r t , •*. "

o t h e r w i s e  a p p e a l a b l e  u n d o r  F u l e  t,  in r.v * c t l c n  
p r o c e e d ! n r ,  c i v i l  o r  c r i m i n a l ,  as f o a l o w s :

(a) F r o m  ij t e r l o c u t o r y  o r d e r s  r r a n t i n r ,  c vnt i r.s 
r.edl f y i n n ,  r e f u s i n g  o r  d i s s o l v i n g  i n  j u n c t i o n s  9 :r 
r e f u s i n g  t o  d i s s o l v e  o r  m o d i f y  i n j u n c t !  r.s.

Du; re me .‘t ■i •; f u r t h e r  p r o v i d e s  t h a t :

A r e v i e w  s h a l l  n e t  h e  a m a t t e r  o f  r i r n t ,  b u t  .

g r a n t e d  o n l y  . . . ’ 1,) w h e r e  t h e  s u r e r ! o r  s 
f a r  d e p a r t e d  f r o -' t h e  u c c e r t e :  a r e  u s u a l  t l

•f ■* «• «V f-> - «v•• W- MU*? .
-.wf*

j u :! c i a 1 proceed ! n r s , c r so f a r  s a n c t i cr.C'S : u : h  a

d e p a r t u r e by  an i n f e r i o r c o u r t  o r  admi r. I Ait rat i *e

t r !b u n a  1 , as t o c a l l  f o r t h i n  c o u r t ’s r o w e r  c f  • s - r m r -

v i s i o n  and r e v i e w .

v.:

'V



T h e  s u p e r i o r  c o u r t ' s  n o n - r o m p  1 l a n c e  v:I t h  tv/c 

c o n t r o l l i n g  r u l e s  c f  c i v i l  p r o c e d u r e  h a s  c a u s e d  us to c h a r a c ­

t e r i s e  i t s  i s s u a n c e  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n  as a 

d e p a r t u r e  f r o m  a c c e p t e d  a n d  u s u a l  j u d i c i a l  p r o c e d u r e s .  O f  

p a r a m o u n t  i m p o r t a n c e  h e r e  a r e  R u l e s  5 2 ( a )  a n d  6 5 ( d ) ,  R u l e s  o f  

C i v i l  P r o c e d u r e .  C i v i l  R u l e  5 2 ( a )  e s t a b l i s h e s  t h a t :

In all actions tried upon the facts 
without a jury or with an advisory jury 
. . . the court shall find the facts 
specially and state separately its 
conclusions cf law thereon and direct 
the entry of the appropriate judgment; 
and in i-rantinr or refusing inter-1 ocu 1 0 r y i n j u n c t  1 on::: the court shall
S I larly set forth tho f J n d !nrs of
fact, and cone 1 us 1 ontt, of law which
cons 1 11 u ta the r r o u r! IS Of I t ac.t, lift
(ernphas!.: a d de d)

A l s o p e r t i n e n t  is t,ii.ut portion of Cl:

i r e s t h a t

iSvery o r d e r  n r  a n t i n g  an i n j u n c t i o n  
a n d  e v e r y  r e s t r a . l n i n g  order' s h a l l  sot 
f o r t h  t h e  r e a s o n s  f o r  I t s  i s s u a n c e

• • • •

T h e  s u p e r i o r  c o u r t  d i d  n o t  m a k e  a n d  e n t e r  a n y  f 

o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w  c o n c e r n i n g  t h e  p r e l i m i n a r y  

t i o n  w h i c h  it i s s u e d .  S t u d y  o f  t h e  s u p e r i o r  c o u r t ' s  ord< 

p r e l i m i n a r y  i n j u n c t i o n  r e v e a l s  t h a t  it d o e s  n o t  c o m p o r t  • 

r e q u i r e m e n t  o f  C i v i l  R u l e  6 5 (d). W e  h a v e  t h u s  c o n c l u d e d  

p r e l i m i n a r y  i n j u n c t i o n  w a s  e n t e r e d  in. c o n t r a v e n t i o n  bot) 

b 5 ( d ) ' s  r e q u i r e m e n t  t h a t  t h e  r e a s o n s  f o r  the i s s u a n c e  o 

p r e l i m i n a r y  i n j u n c t i o n  be d i s c l o s e d  a n d  r u l e  5 2 ( a ) ' s  re 

t h a t  f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  law, w h i c h  art

_l!_



" t h e  g r o u n d s "  f o r  the I s s u a n c e  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n ,
/I

b e  f i l e d .

C i v i l  R u l e  6 5 ( d ) ' s  r e q u i r e m e n t  t h a t  t h e  o r d e r  g r a n t i n g  

a n  i n j u n c t i o n  s e t  f o r t h  r e a 3 o n 3  f o r  it3 i s s u a n c e  a p p l i e 3  to

y

e v e r y  t y p e  o f  p r e l i m i n a r y  i n j u n c t i o n .  T h e r e  a r e  n o  e x c e p t i o n s .  

U n d e r  t h e  n a r a l l e l  p r o v i s i o n s  o f  t h e  f e d e r a l  r u l e s  o f  c i v i l  

p r o c e d u r e ,  j u d i c i a l  p r e c e d e n t  h a s  e s t a b l i s h e d  t h a t  C i v i l  R u l e  

6 5 (d) s h o u l d  b e  s c r u p u l o u s l y  o b s e r v e d ,  a n d  t h a t  a m a t e r i a l  

d e p a r t u r e  f r o m  t h e  r u l e ' s  r e q u i r e m e n t  m a y  w a r r a n t  v a c a t i o n  o r

if

T h e  t r i a l  c o u r t ' s  n o n - a d h e r e n c e  to t h e s e  r u l e s  o f  

c i v i l  p r o c e d u r e  r e s u l t e d  in the f o l l o w i n g  l i n e  o f  a r g u m e n t  w h i c h
w a s  m a d e  b e f o r e  t h i s  c o u r t  by c o u n s e l  f o r  r e s p o n d e n t s :

As to P a r a g r a p h  ? ,  t h e  p e t i t i o n e r s  a r e  In n o  p o s i t i o n  
to m a k e  a s s e r t i o n s  as to w h a t  t h e  c o u r t  d i d  o r  d i d  n e t  
g i v e  c o n s i d e r a t i o n  to. A l t h o u g h  by v i r t u e  o f  t h e  o r d e r  

g r a n t i n g  t h e  p r e l i m i n a r y  i n j u n c t i o n ,  it a p p e a r s  t h a t  
t h e  c o u r t  g r a n t e d  s u c h  i n j u n c t !  n on t h e  g r o u n d  t h a t
trie c h a l l e n g e d  r e g u l a t i o n s  a r e  . 7,1 lid as b e i n g  v i o l a­

tion:; o f  t h e  C o n s t i t u t i o n a l  p r t  l i o n s  a g a i n s t  
i m p a i r m e n t  o f  o b l i g a t i o n s  o f  c. . -cr,.,; h o w e v e r ,  t h e
o t h e r  c o n s t i t u t i o n a l  g r o u n d s  c f  c. .(.Hanging t h e  s u b j e c t  
r e g u l a t i o n s  as r a i s e d  by t h e  p l a i n t i f f s  in t h e i r  v e r i ­

fi e d  c o m p l a i n t  w e r e  d u l y  a r g u e d  b y  c o u n s e l  at t h e  
h e a r i n g  o f  t h e  m o t i o n  f o r  p r e l i m i n a r y  i n j u n c t i o n ,  a n d  
i.t c a n n o t  n o w  b e  s a i d  t h a t  t h e  l o w e r  c o u r t  r e s t e d  i t s  
o r d e r  u p o n  t h e  I m p a i r m e n t  of  o b l i g a t i o n s  o f  c o n t r a c t s  

a r g u m e n t  a l o n e .

5
M a y f l o w e r  I n d u s t r i e s  v. T h o r  C o r p . ,  1 8 3  P . 2d  8 0 0  ( 2 d

Cir. 1950).
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reversal. hike conclusions have b°en reached regarding 

necessity of compliance with Rule 5 2 (a), Federal SnUes oi

UiVil : c edure. I n Kavo v . 1,ake 1 and 11 i. rh 1 ands Canning 
7

Company , In c . , the United Ctates Supreme Court sal cl:
*

It is of the highest Importance? to 
a proper review of the action of a 
court in granting or1 refusing a ’pre­
liminary injunction that there should 
be a fa1r corr.p 1 i atioe ui th Ru l.e 52 (a )

■ of the Rules of Civil Procedure.

In light of the foregoirig, v;e hold that tho supe:

court's order granting prelimi nary injunction was rrooedurt

defective. Ctrict compliance with the provisions of Civil

Rules 52(a) and 65(d) is required, particularly In tho oi.r-

cu:;',stances v? the trial court is enjoining the en for cent*

of an admir.'s. ; ’ative regulation or statute. Without such

compliance 'a court is not in a position to meaningfully

5 6 8 , 5 91, 
Intersat 
7 J. M o

(footnote

•e v. Ct. Lou is-Can Franc: in no R y . Co., 27" i 
1219, 1222 (1927); Shannon v. Retail Clc

*ctive Ass 'n, 128 F.2d 9‘j3, 595 (7th Cir. ; 
>L I'ractlce 6 9 .1 1 , at 1665 -66 (2d ed. 196 !

\  310, 316, 8>i L. lid. 7 7 ,  779 (19*10)

-6-



?;:ercise i t s  r e v i e w  J u r i s d i c t i o n .

T h e  p r e l i m i n a r y  i n j u n c t i o n  e n t e c c

8
N o r m a l l y  w e  w o u l d  r e m a n d  t h e  m a t t e r  in o r d e r  to  

rd t h e  t r i a l  c o u r t  t h e  o p p o r t u n i t y  to c o m p l y  w i t h  C i v i l  Ruler. 
) a n d  G h ( d ) .  W e  h a v e  n o t  o r d e r e d  s u c h  a r e m a n d  in t h e  c a s e  

ir b e c a u s e  o f  t h e  f a c t  t h a t  a h e a r i n g  h a s  b e e n  h e l d  u p o n  
i n d e n t s  * m o t i o n  f o r  a p e r m a n e n t  I n j u n c t i o n .  F u r t h e r ,  w e  h a v e  
i n f o r m e d  t h a t  a d e c i s i o n  o n  t h e  m e r i t s  o f  t h o  p e r m a n e n t  
iction is a n t i c i p a t e d  In  t h e  v e r y  n e a r  f u t u r e .
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A -6 6-253-79

Position Paper Review • 
Alien Non-Guided Hunts

By:
Sarah Elizabeth Fussner 

Assistant Attorney General

You have iv. 'isted the Department of Law to review 
the issue paper a u c a c . . . t o  your December 12, 1978 memorandum 
to W ilson Condon, Deputy Attorney General, regarding alien 
hunters. Specifically, your questions are:

vQuestion Wo.' 1 . *'What actions must a person perform before~~ 
he can oe successfulTy prosecutedJ±or guiding-without a license? '1
rSummary A n s w e r : To 'be guilty of guiding without a license '
a person must aid or 'attempt to aid another person, personally 
or through an assistant, to hunt, pursue, capture or in any 
w a y  disturb any species of game when done for monetary or 
material compensation.

To be guilty of transporting without a license a 
person must convey another person for the primary purpose of 
hunting big game or removing parts of big game taken, when the 
price charged for the service reflects more than the normal 
operating cost of the transportation.

A n a l y s i s . A. It is unlawful to guide without a license 
pursuant to AS 08.54.210(3)1 Prosecution for failure to 
have a current guide license or transporter license when 
engaging in certain activities is based upon AS 08.54.210(3):

It is unlawful for a person to guide 
or transport as defined in this cnapter 
without being licensed under this 
chapter and without having the license 
in his actual possession; however, for 
purposes.of transporting by air, in 
the* case of a corporation, company, 
partnership or other business entity, 
the license-, may remain at the principal 
place of the business entity;



-

Dave Hardy
Re: Alie n  Non-Guided Hunts

March 5, 1979
Page 2

[Emphasis added.] The definitions of "guide" and "transport" 
are critical to any prosecution for guiding or transporting 
w ithout being licensed. The key.language in the definition 
of "guiding" is "assisting another to take game."

B . Guiding is a i d i n g .another to take game for
c ompens a ti o n. Attached is a copy of a memorandum from Tom 
Meacham, Assistant Attorney General, to William Bellingar, 
Guide Investigator, dated September 26, 1977, which gives a 
general interpretation of the definition of "guiding". I 
attach the memorandum for your reference.

The statutory definition of "guiding" is found in 
AS 08.54.204(2), which states:

"Guide", "guides" or "guiding" means 
assisting another person to take game 
with the intent of receiving monetary 
or material remuneration for the services, 
by accompanying and directing that person 
personally or through a licensed assistant 
guide for the duration of a hunt, and not 
solely for the purpose of providing trans­
portation services;

The language used in that definition is given further 
legislative definition as well as regulatory interpretation 
as discussed below.

The primary concept of the definition of "guide"
is assisting another person to take for compensation. The 
term "take" is defined by the legislature in AS 16.05.940(18) 
w hi c h  provides: ..

"Take" means taking, pursuing hunting, 
fishing, trapping, or in any manner 
disturbing, capturing, or killing or 
attempting to take, pursue, hunt, fish, 
t r a p , or in any manner capture or kill 
fish or.ga-*e;

The term "take" is thus given a very broad meaning by the 
legislature, and apparently encompasses ahy intentional 
invasion of the habitat and peace of an animal, not limited 
to big game animals ("in any manner disturb... fish or 
game") .

A l t h o u g h  t h e  t e r m  " t a k e "  is n o t  d e f i n e d  in t i t l e  
8, c h  54, (the t i t l e  t h a t  c o v e r s  l i c e n s i n g  g u i d e s ) ,  it is
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arguable that the definition of "take" provided in the Fish 
and Game Code, title 16, ch 5, applies to, or is to be given 
great weight .in construing, the concept of "take" used in 
the guide licensing statutes and regulations. This is 
particularly true since there is no conflicting definition 
of "take" in the guiding laws or regulations (see, in 
contrast, the distinctly different definition of "resident" 
that appears in the Fish and Game Code and in the guide 
licensing'title).

The term "take" can be given different emphasis 
depending on the context of the law. For example, the term 
"take" when used in a bag limit definition (cf. 5. AAC 81.310- 
a hunter must "take".in accordance with bag limits) is 
likely to be construed b}' a court to mean actually killing, 
not merely hunting or pu r s u i n g . The need for this construction 
is obvious when one considers that otherwise a person would 
be guilty of "taking" an entire flock of birds merely by 
aiming his gun in their direction. United States v. Chew, I I I , 
540 F.2d 759 (4th Cir. 1976). In C h e w , a h u n t e r w a s  convicted 
of exceeding the bag limit on doves; the appellate court upheld 
the conviction but in so doing held that the definition of "take" 
(which was similar to Alaska's) was overly broad when read 
literally but could be reasonably construed when applied to 
someone who actually killed too many birds.

Putting together the definition of "take" with 
that cf "guiding" the functions of guiding would appear to 
extend not only to the act of shooting or killing a game 
animal, but also to any activities associated with tracking 
or disturbing game for hire or attempting to do so while in 
the field.

C. Guiding is not limited to big g a m s . "Guiding" 
refers to game, not just big game. "Game" is defined in 
AS 16.05.940(9) to mean:

any species of bird or mannal, including
a feral domestic animal, found or introduced
in the state, except domestic birds and mammals.

The Board of Game has classified game as big game, fur 
animals, small game and unclassified game. 5 AAC 90.020.
Thus, guiding activities include assisting in taking all game 
species for remuneration, although AS 16.05.407 only requires 
a nonresident hunter to be accompanied by a guide for hunting, 
pursuing or taking brown bear, grizzly bear, polar bear o^ 
s h e e p .
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I n  s u m m a r y ,  t h e  s t a t u t o r y  e l e m e n t s  o f  " g u i d i n g "  
f o r  p u r p o s e s  o f  c r i m i n a l  p r o s e c u t i o n  are: a i d i n g  o r  a t t e m p t­
i n g  t o  a i d  a n o t h e r  p e r s o n ,  e i t h e r  p e r s o n a l l y  o r  t h r o u g h  a n  
a s s i s t a n t ,  t o  h u n t ,  c a p t u r e ,  p u r s u e ,  o r  i n  a n y  w a y  d i s t u r b  
a n y  s p e c i e s  o f  g a m e  w h e n  d o n e  f o r  c o m p e n s a t i o n ,  e i t h e r  f o r  
m o n e y  o r  g o o d s .

D. G u i d i n g  f o r  p u r p o s e s  o f  g u i d e  l i c e n s i n g  

en c o m p a s s e s  a d d i t i o n a l ,  a c t i v i t i e s . o t h e r  t h a n  a s s i s t i n g  i n  
t h e  t a k e  i n  t h e  f i e l d s  T h e  c o n c e p t  of " g u i d i n g " ,  f o r  p u r­
p o s e s  o f  l i c e n s i n g  a n d  r e g u l a t i n g  t h e  p r o f e s s i o n  g o e s  b e y o n d  
t h e  a c t  o f  a i d i n g  a n o t h e r  to " t a k e "  g a m e  f o r  hire.. R e a d i n g  
t h e  g u i d e  s t a t u t e s  as a w h o l e ,  t h e  m e a n i n g  o f  g u i d i n g  is 
e:cpanded t o  i n c l u d e  a d d i t i o n a l ,  r e s p o n s i b i l i t i e s . 1 2  A A C
3 3 . 0 7 0  " R e s p o n s i b i l i t y  o f  G u i d e  to h i s  C l i e n t "  p r o v i d e s  t h a t  
a g u i d e  m u s t  i n s u r e  t h a t  h i s  c l i e n t  h a s  p r o p e r  l i c e n s e s  a n d  
t a g s ,  t h a t  h e  t a k e  e v e r y  r e a s o n a b l e  m e a s u r e  to i n s u r e  the 
s a f e t y  a n d  c o m f o r t  o f  h i s  c l i e n t s ,  a n d  t h a t  h e  h a v e  a d e q u a t e  
f i r s t  aid, f o o d ,  s h e l t e r  a n d  t r a n s p o r t a t i o n  f o r  h i s  c l i e n t s .  
A l s o  12 A A C  3 8 . 1 8 0  " G u i d i n g  E t h i c s "  l i s t s  a c t i v i t i e s  t h a t  
a r e  n o t  c o n d o n e d  b y  t h e  g u i d e  p r o f e s s i o n ,  i n c l u d i n g  m i s r e p­
r e s e n t i n g  a c c o m m o d a t i o n s  a n d  r a t e s ,  n o t  c o o p e r a t i n g  w i t h  
p e a c e  o f f i c e r s ,  m a k i n g  g u a r a n t e e s  o f  s u c c e s s ,  f a i l i n g  to 
m a i n t a i n  a n  a d e q u a t e  c a m p  a n d  f a c i l i t i e s ,  etc. A r g u a b l y ,  
a l l  o f  t h e s e  a c t i v i t i e s ,  t h o u g h  t h e y  m a y  n o t  n e c e s s a r i l y  
o c c u r  w h i l e  i n  t h e  f i e l d  a n d  h u n t i n g ,  m u s t  r e l a t e  to a 
" c o n t r a c t  h u n t " ,  i.e. a h u n t  f o r  h i r e .

t P u t t i n g  a l l  t h e  a b o v e  s t a t u t e s  a n d  r e g u l a t i o n s  \
t o g e t h e r ,  i t  a p p e a r s  t h a t  a g u i d e ,  i n  h i s  p r o f e s s i o n a l  \
c a p a c i t y ,  p e r f o r m s  m a n y  f u n c t i o n s  t h a t  go b e y o n d  the a c t  o f  j 
" g u i d i n g " ,  i.e. h u n t i n g  o r  a t t e m p t i n g  to d i r e c t  a c l i e n t  to 
g a m e .  A  g u i d e  is a c t i n g  i n  h i s  p r o f e s s i o n a l  c a p a c i t y  w h e n  
h e  w r i t e s  l e t t e r s  d e s c r i b i n g  h i s  s e r v i c e s ,  r a t e s  a n d  a c c o m -  ( 
m o d a t i o n s .  S i m i l a r l y  h e  a c t s  in h i s  p r o f e s s i o n a l  c a p a c i t y  \  
w h e n  h e  p r e p a r e s  t h e  t r o p h i e s ,  a n t l e r s ,  h o r n s ,  etc. t a k e n  b y  ( 

h i s  c l i e n t s .  A l s o  a g u i d e  a c t s  in h i s  p r o f e s s i o n a l  c a p a c i t y  I 
w h e n  h e  i n s u r e s  t h a t  a l l  m e a t  o f  t r o p h i e s  a r e  t a k e n  a n d  \
s a l v a g e d  i n  a c c o r d a n c e  w i t h  s t a t e  law. A  g u i d e  is not, J

h o w e v e r ,  l e g a l l y  " g u i d i n g "  a f t e r  t h e  h u n t  is o v e r  (i.e. 
a f t e r  g a m e  is k i l l e d ) , b u t  h e  is s t i l l  p e r f o r m i n g  p r o f e s­
s i o n a l  s e r v i c e s  e n c o m p a s s e d  b y  t h e  b r o a d  l i c e n s i n g  p o w e r s  o f  
t h e  G u i d e  B o a r d  -- h e  c o u l d  b e  s u b j e c t  to c i v i l  d i s c i p l i n a r y 7 
a c t i o n s ,  n o t  c r i m i n a l  p r o s e c u t i o n .

I n  s u m m a r y ,  w h e n  a g u i d e  p e r f o r m s  a n y  o f  t h e  
a b o v e - d e s c r i b e d  a c t i v i t i e s  a s s o c i a t e d  w i t h  t h e  p r o f e s s i o n a l  

g u i d e ,  h e  is s u b j e c t  to d i s c i p l i n a r y  a c t i o n  a g a i n s t  h i s  
p r o f e s s i o n a l  l i c e n s e ,  b u t  is n o t  s u b j e c t  to c r i m i n a l  p r o s e­
c u t i o n  u n l e s s  h e  v i o l a t e s  a s t a t e  f i s h  and g a m e  o r  r e g u l a t i o n ,
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fails to have a current hunting and fishing license, fails 
to report a violation by his client, or hires more than 
three assistants. AS 08.54,2a.O.

E . It is unlawful to transport withec.t trans­
porter license. Transporter licenses are required pursuant 
to AS 08.54.142 and .144. "Transnort" is defined in AS 08.- 
54.210(5):

" [ T ra n s p o r t i n g "  or the ’’activity of 
transporting" means conveying a person 
by any lawful.means to an area for 
remuneration or material benefit in 
e x c e s s .of normal operating c o s t s , when 
the primary purpose of the person being 
conveyed is the taking of big game and 
the associated removing of big game meat 
and parts of big game after big game has 
been taken; big game as used in this para­
graph means game which, if taken by a n o n­
resident, would require a big game tag.

[Emphasis added.] The key concepts in this definition are
(1 ) the person transporting is charging more than the tariff 
rate for air taxi flying or more than normal operating 
costs; (2 ) the primary purpose or intent of the person being 
trat.sported is to hunt big g a m e ; (3) unlike the definition 
of "guiding", transporting is limited to big g a m e .

Big game is defined in 5 AAC 90.020(3) to include:

[B]lac.k bear, brown and grizzly bear, 
polar bear, bison, caribou, Sitka 
blacktail deer, elk, mountain goat, 
moose, musk oxen, mountain or Dali 
sheep, woJf and wolverine.

The definition of "transporting" further limits big game to 
those species for which a nonresident must have a tag. This 
refers to AS 16.05.340(9) "License and tag fees" which 
p r o v i d e s :

A nonresident may not take a big game 
animal without previously purchasing a 
numbered, no n transferable, appropriate 
tag, issued to him as provided in (16) 
of this subsection.

The tags listed in AS 16.05.340(16) include black bear, 
b r o w n  or grizzly bear, polar bear, bison, caribou, deer,
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elk, goat, moose, sheep, walrus, wolf and wolverine. The
one species that does not appear both in 5 AAC 90.020(3) and
AS 16.05.340(a) is musk, oxen, which is.hunted by permit only 
and tags are provided if a season is open. AS 16.05.350.

In summary, those activities for which a person 
m us t  hold a current transporter license include:

[T]o convey a person for the primary 
purpose of hunting big game.or to 
remove the parts of big game.taken, 
w h en  the price charged for the service
reflects more than the normal operating
cost of the transportation.

F . Example of guiding without a license. A 
person who performs the above actions relating to trans­
porting or guiding as it is defined .for criminal, cases 
without a license could be prosecuted under AS 08.54.210.
'By this analysis, an alien, for example, who offers a 
ipackage hunt for Swedes or Germans for moose in Alaska and 
I either personally or through an assistant, aids the hunters 
'to take the game, and who charges for the service more than 
the normal operating costs of transportation to the field, 
tis guilty of guiding and transporting without a license.

Question No. 2 . If the state chose to pass legislation 
setting different tag fees and guide requirements for aliens 
as opposed to non-resident U.S. citizens, what court tests' 
wou ld  it have to pass'? How should the legislation be drafted 
so as to maximize the possibility of surviving .judicial review

Summary A n s w e r : A state law that discriminated against aliens
by charging them a higher hunting license fee would be subject 
to strict judicial scrutiny and would have to be the least 
drastic means of furthering a compelling state interest.

Analysis of this rather complex question requires several 
steps: (1) Who is an "alien"? (2) What is the basis for 
classifying aliens differently from U.S. citizens? (3) What 
state interest is protected?

A. Aliens defined. An alien ‘is defined generally 
as a citizen or subject of a foreign state or a foreign 
government (see Black's Law Di c ti o na r y, at 95 and DeCano v. 
S t a t e , 110 F7TT3 £T/ (Wash. 1941)). Tne Board of Fisneries 
defines "alien" in 5 AAC 39.975 as:
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[A] person who is not a citizen of the
United States, and who does not have a
petition for naturalization pending
before the district court.

An alien may be a resident alien or a non-resident alien, 
and may live legally in the United States even chough he rs 
not naturalized. Aliens living within the United States are 
granted certain protections (to make contracts, sue and be 
sued, be protected by law enforcement, etc.) and as a result 
they owe a temporary and local allegiance to the country in 
w h i c h  they reside.

B. Basis of Challenge to Laws that Discriminate 
Against  ̂ Aliens. whether a law that discriminates against an 
alien will withstand constitutional scrutiny may depend on 
w he th e r the alien i s : (1) an ali_en not lawfully in the
state; (2) a non-resident alien; or (3) a resident alien.

Probably a law prohibiting an alien not lawfully 
in the U.S. from taking fish and game would be upheld under 
a state's police powers. (See, e . g . , AS 16.05.905, prohibit­
ing aliens not lawfully admitted' to the U.S. from engaging 
in commercial fishing or taking marine mammals in territorial 
w a t e r s .)

—  L a w s  o r  r e g u l a t i o n s  t h a t  d i s c r i m i n a t e  a g a i n s t  a
n o n - r e s i d e n t  a l i e n ,  a n o n - r e s i d e n t  c i t i z e n ,  o r  a  r e s i d e n t
alien, are subject to attack under:

. _ ^ — - - - *** — .,.L •

(1) Article IV § 2 of the U.S. Consti­
tution - privileges and immunities;

(2) 14th Amendment of the U.S. Consti­
tution - equal protection;

(3) Article I § 8 of the U.S. Consti­
tution - commerce clause; or

(4) Article VI, U.S. Constitution - 
supremacy clause.

Analysis of the constitutionality of the law or regulation 
depends on which constitutional challenge is raised.

(1) Privileges and Immunities. A  law or regula­
tion aimed directly at aliens could not be overturned under 
the privileges and immunities clause, because that clause


