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EQUAL RIGHTS FOR FATHERS OF ALASKA 

"Alaskans for Childrens Rights"

Children of Divorce Second Partners

Coalition Coalition

A NON-PROFIT ORGANIZATION

February 11, 1932

Michael F. Beirne, Rep.

Chairman, HESS Committee 

Pouch V

Juneau, Alaska 99811

Dear Representative Bierne:

Many hours of testimony have been taken concerning House Bill 210. I 
believe both sides are well presented. I an others I represent, are 

very distressed over the committee's intention to remove the "rebuttable 

presumptive" clause from the bill. I cannot urge you too strongly to 

reconsider that action, as the bill is "gutted" without these two very 

important words. It is still better than nothing, but without any force 
or teeth.

V

The hast lias shown us that to legislate family law statutes without teeth 

is futile. I refer to our study which we performed, utilizing the court's 

own records. The study pertained to the Anchorage Superior Couri: custody 

awards for the years 1979 and 1980. During the years studied, only 2.6% 

of disputed child custody cases were settled in favor of the father. This 

is raw bias and presents only the tip of the iceberg in view of the over 

all problem. These shocking results are in spite of the fact that our 

state statutes prohibit discrimination in areas of child custody and our 

Supreme Court has further strengthened those statutes.

The testimony you have heard came from all walks of life, and can be con­

densed into several categories:

1. Lay-people testifying without any specific knowledge of what is 

really happening, but nevertheless with strong opinions one way or another.

2. Lay-people who have been affected and have tried in vain to enforce 

the orders of ?;he court granting them unenforceable visitation.

3. Knowledgeable professionals concerning the area of family law, both 
pro and con.

3605 Arctic Blvd., #588, Anchorage, Alaska, 99503 (907) 272-2365 or 

333-9286. MEMBERS IN: Anchorage, Sitka, Sutton, Ward Cove, Hyder,

Palmer, Kenai, Fairbanks, Ninilchik, Wasilla, Ketchikan and Soldotna 

CHAPTERS IN: Fairbanks



I believe chat it is fair to say that all the testimony is reflected in the 

letters of Judge Ripley, dated Aprii 7, 1981: Judge Taylor, dated May 3, 1979 

and June 24; Judge Schultz, dated May 4, 1981 and Rudy Johnson, dated 

March 31, 1981 and April 7, 1981.

If those documents are reexamined, the truth about how the system works can be 

gleaned as well as solutions to prevent further abuses.

In closing, I wish to iterate ray strong convictions that House Bill 210 will 

help change attitudes and that is the key to truely changing our outmoded 

and obsolete system for adjudication cf child custody cases.

It is unbelievable that the bar association (the very element creating the 

atrocities in domestic relations) represents such a minority and could wield 

the power to gut House Bill 210!

It is equally unbelievable that those legal scholars opposing a rebuttable 

presumption clause do so under the guise of a need for clarification!

Rebuttable Is just that, irrebuttable is something quite different and if that

was the magic word, the bar would have a valid concern.

I can fell you from past experience that even with the "rebuttable presumptive"

clause, the courts will continue to do what they have for the past fifty (50) 

years. The difference is the appellate courts will clarify the wisdom of a 
p-e-sumpcion and will further the concept of changing attitudes. In a number of 

years, attitudes will change to the point when a person goes to his/her attorney 

and says "I want a divorce and the kids," they will he pointed in the right 

direction with council that tells them the relationship between the other 

parent and the children must continue and be protected, short of showing the 

unfittness. They will be given legal advice, salted with this goal in mind 

and the long term negative impact on all children of divorce will be greatly 

reduced. Even with the presumptive, the court only need state it's reason(s) 

for denying joint custody! Without the p-esumptive we will lose years in the 

battle of merely desiring to change attitudes!

If what I have stated above was simply the opinio-1 of one man, Rudy Johnson, It 

may be looked upon as suspect. But instead, this and my other testimonies are 

supported with studies, facts and the concurring testimonies of Judges ano cher 

members of the bar, not to mention the citizens of the State of Alaska!

To allow a few individuals V.’.thin the bar association to gut House Bill 210 would 

be a travesty of justice to the thousands of Alaskan children who will suffer 

the consequences of their parent's divorce over the next few years. Please do 
not force these child en to inherit the problems we are working so very hard to 

rid ourselves of... problems our parents passed onto us. Put* the "rebuttable 

presumptive" back in!

Sincerely,
)  A  I  ^

1 ‘ <>/ ‘ * ..,f .» V
RUDY JOHNSON 
President

RJ:peh

/
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Karko Lewis - l!on»n Hou Dad*3 House-_Box 156- Ryder, Ak. 99925 
Feb. 4, 1982 ^

The committee substitute for HB 210 does not serve the legislative 

intent for which it was designed. It in no statuatory way encourages 

frequent and continuing and meaningful relationships between both parents 

and children after divorce, and instead of decreasing points for litigation, 

actually encourages litigation. It is no surprise that it encourages 

litigation- it was rewritten to please the legal community. The problem 

is that the legal community blows very little about child development 

or child psychology.

A California study by Everett Q. Pojman, Ph. D, "Emotional

Adjustment of Boys in Sole Custody and Joint Custody Divorces Compared 

Vi'ith Adjustment of Boys in Kappy & Unhappy Carriages." shows that there 

is r.uch better adjustment and psychological health in joint custody 

children than cole custody children. This i3 just one recent study of many 
which show sinialar results. SHARED CUSTODY IS BETTER FOR CHILDREN.

Another study by Alexander and Ilfield in the American Joumel of 

Psychiatry 11 Does Joint Custody ’fork? A First Look at Outcome ty»ta of 
Reconciliation 11 shows that when joint custody is decreed by the court 
over the objection of one parent there are FEWER RELITICATIONS RETURNING 

TO COURT THAU SOLE CUSTODY DECREES.

If HB 210 is to serve its ir.tent it must SHOW A STAUATOKY PREFSRANOE 

FOR SHARED CUSTODY. IT MUST PLACE THE BURDEN OF PROOF ON A PARENT 7/HO 

WISHES TO DENY A CHILD E0UITA3L3 CONTACT V.TTH THE OTHER PARENT.

H



Marko Lewie- Eom’s House-Daa's House- Box 136 
Ryder, Alaska 99923 Feb. 5, 1982

I have reowrked the draft copy of the committee substitute to reflect 

these needs, by making a tittjwsttotas' pref erance for shared custody instead 

of a Sft presumption. I have also further clarified-the definition

of shared custody. X have added tho 'Factors for consideration by the 

court* the words ’in its implementation’. If all these factors must 

be considered BEFORE an award of chared custody there •will be rnoye than 

ample factors for disagreement and litigation. The proper time to 

consider these factors is AFTER THE AWARD. I hav_- also added a new section 

on parents leaving the state, more or less copied from a Wisconsin 

stauate. This is necessary to keep a parent from circumventing a court order 

simply by leaving the state...and certainly such a big change should be 

cause for recondideration of the mechanics of sharing or custody/visitation 

arrangements.

In conclusion, the committee substitute is a bad bill. It doesnot 

serve the legislative intent, it doesnot reflect the need of children 

to have a relationship v_th both parents, it doesnot do anything to 

lessen the liklihood of litigation. It does not presume that parents 

are equal before the law. It continues to assure lengthy and recurring 

litigation end the ultimate destruction of at least one parent-child bond.

I oppose the subcommittee substitute as it now reads.
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COI-:IN HE  HOUSE COMMITTEE SUBSTITUTE

HOUSE BILL NO. 210
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TWELFTH LEGISLATURE - SECOND SESSION
A BILL

For an Act e n t it le d :  "An Act re la t in g  to  c h i * custody." •
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE INTENT, (a) The le g is la tu re  fin d s  th a t i t  is  gene ra lly
des irab le  to  assure a m inor c h ild  frequen t and con tinu ing contact w ith  both parents
a f te r  the parents have separated o r d isso lved th e ir  marriage and th a t i t  is  in
the p u b lic  in te re s t to  encourage parents to  share the r ig h ts  and re s p o n s ib i l i t ie s
o f c h ild  re a rin g . Whil e - ac tua l phys ica l custody may not:-be pr a c t ic a l-or  -appro pria te^

wIicH C * i I .ia -al l - case s , i t  is  the in te n t o f the le g is la tu re  tha t*both parents have the '
oppo rtun ity  to  guide and nu rtu re  th e ir  c h ild  and to  meet the needs o f the c h ild  
on an equal fo o t in g  beyond the cons ide ra tions o f  support o r ac tua l custody.

(b) Tne le g is la tu re  also fin d s  th a t i t  is  in  the best in te re s ts  o f a c h ild  
to encourage parents to  implement th e ir  awn chi l-d-^ ase agreements ou ts ide o f  the  —
cou rt s e tt in g . parent*oĉ lopiriI

Sec. 2. AS 09.55.205 is  repealed and reenacted to  read:
Sec. 6f.55.205. JUDGMENTS FOR CUSTODY, (a) In  an ac tion o r d ivo rce 

o r fo r  lega . separa tion the cou rt may, i f  i t  has ju r is d ic t io n  uncar AS 
25.30.020 and is  an appropria te forum under AS 25.30.050 and 25.30.060, 
du ring  the pendency o f the ac tio n , a t the f in a l hearing, and a t any time 
th e re a fte r during the m ino rity  o f a c h ild  o f the marriage, make an order 
fo r  the custody o f c_ v is i ta t io n  w ith  the minor c h ild  which may seem necessary' 
o r p roper and may a t any time modify o r vacate the order.

(b) Any appointment o f a guardian ad lite m  fo r  a c h ild  s h a ll be made 
under AS 09.65.130.

(c) Tne cou rt s h a ll determine custody in  accordance w ith  the best 
in te re s ts  o f the c h ild  under AS 25.20.060 - 25.20.ISO. In  determ ining the 
best in te re s ts  o f the c h ild  the cou rt s h a ll a lso consider

' 1) rhe physica l, emotional, mental, re lig io u s , and soc ia l r.eecs

..’JULC

(v) iU f j 0ve c .J



.  •!• ii (5) the leng th o f  time the c h ild  has liv e d  in  a s tab le , s a tis fa c to ry  
environment and the d e s ir a b i l i t y  o f m a in ta in ing c o n tin u ity ;

(6) the des ire  and a b i l i t y  o f  each parent to  a llow  an open and 
lo v in g  r e l a t i f f l s h x p t o e ^ e  c h ild  g n jH , : od je r | -  M

i h f a  * > /  (d) In
(  . u . - .- -     —  r \

U U . O  O C C U J L ^ l )  W V U ^ L . may not consider the conduct marital stvstns ■?-normoJ * ~ ~ ” — i -- -- -—*

j l ' ^ ^  l^ s b c ia l o r c u ltu ra l environment, o r l i f e  s ty le  o f e ith e r parent unless i t  
Jjj is  shown th a t the fa c to r  re la te s  to  d ie  w e ll being o f the c h i ld . tJ’de ^  av ijim

S g c ‘  3 ’  ^  2 5 * 2 0 * 060 is £rn£nded Co read: o,6̂ Li+ddmhli
Sec. 25.20.060. CUSTODY OF THE CHILD. I f  the re is  a d ispu te over* r t r J*Jf5, •.

j ; c h i l d  custody, e ith e r pa ren t may p e t i t io n  the superio r cou rt f o r  re so lu tio n
j ijji(jtvU A q*. o f  the matter under aS 25.20.060 - 25.20.180. The cou rt s h a ll award custody

on the basis o f the bes t in te re s ts  o f the c h ild . In  determ in ing the best
i j: u- in te re s ts  o f the c h ild , the court s h a ll consider a l l  re le van t fa c to rs  in c lu d ing
j ^ J j- ^ A h o s e  fa c to rs  enumerated in  AS 09.55.205(c). N e ithe r parent, regardless 

' j| r-he question o f the c h ild 's  leg itim acy, is  e n t it le d  to  pre ference in  the
3 '• awarding o f custody.

Sec. 4 A3 25.20 is anended by adding new sections to rend*

Sec. 25. 20.070 Custody should be awarded in the following order 

of preference According to the best interests of the child*

( l )  To both parents jo in t ly .  The court in  i t s  d isc re tio n  nay 
requ ire the parents to  subnit a plan fo r  implementation 
o f the custody order. A parent m y v o lu n ta r ily  submit a custody 
implementation plan to the court p r io r  to issuance o f a 
custody decree; a plan nay be submitted in d iv id u a lly  o r 
toge thor w ith the other parent.

(2) To e ith e r parent. In  making an order fo r  custody to
e ith e r parent the court sh a ll consider, nnong other fa c to rs , 
which parent is  more l ik e ly  to  a llow  the ch ild  o r ch ild ren 
frequent and continuing contact w ith the noncustodial 
parent. In  the event th a t one parent requests jo in t  
custody and the other parent requests sole custody the 
burden o f proof th a t jo in t  custody would not be in  the ch ild3 best 
in te re s t sh a ll be on the parent requesting sole custody.

(5) I f  to  ne ithe r parent , to the person or persons in  whose
hone the ch ild  has been l iv in g  in  a wholesome and stable environment.

(4 ) To any other person o r persons deemed by the court to be 
su itab le  and able to provide adequate -nd proper care rncl 
guidance fo r  the ch ild .



(5) For the purpose of assisting the court in making a determination 
TOieter an award of shared custody i3 appropriate, the court may 

direct that an investigation be conducted.

(6) If the court declines to enter an award of shared custody . 

the court shall state in its decision the reasons for a denial 

of shared custody.

Sec. 25.20.080. MEDIATION. The cou rt considering a request fo r  custody 
t f  a c h ild  may order the pa rtie s  to  p a r t ic ip a te  in  p re - t r ia l mediation o f 
the matters be fore the cou rt pursuant to  AS 09.55.115.

Sec. 25.20.090. MDDIFICATION OF CUSTODY. An award o f custody o r 
v is i t a t io n  may be mod ified i f  the cou rt determines th a t the best in te re s ts  

the c h ild  requ ire  the m od ifica tio n  o f the award. I f  a parent opposes

u

■ Sec. 2b. no. 110FACT0RS FOR CONSIDERATION 3Y THE COURT. In an award 

of shared custody under AS 25.20.060- 25. 2G. 160, the court shall 

consider jn its implementation,

(l) the need3 of the child for frequent and continuing relationships 

with both parents

(2) the stability of the hone environment likely to bo offered by 

each pafent

f c4wnJc,.i\t .

(3) the advantages of providing a varied life experiance for the 

child

(4) the quality and continuity of the education of the child



(13) the optical tine for the child to spend irith each parent 

considering

!
(A) the ac tua l time spent w ith  each parent;
(B) the p ro x im ity  o f each parent to  the o the r • 

and to  the school in  which the c h ild  is  en ro lled;
(C) the fe a s ib i l i t y  o f  tra v e l between the parents;
(D) spec ia l needs unique to  the c h ild  th a t may be b e tte r

met by one parent than the other;

f a  -

(6)

■
t'

the fin d in g s  and recommendations o f a ne u tra l mediator where
mediation is  recommended by the court;

(7) o the r fa c to rs  the cou rt considers pe rtin e n t.

Sec. 25.20.130. TEMPORARY CUSTODY. Unless i t  is  shown to  be de trim en ta l 
to  the w e lfa re o f the c h ild , the c h ild  s h a ll have, to  the g rea tes t degree 
p ra c t ic a l,  equal access to  both parents during the time th a t the cou rt CyroO, 
considers an award o f custody under AS 25.20.060 - 25.20.180.

Sec. 25.20.U0. AWARD OF CUSTODY TO NONPARENT. The cou rt may no t award
custody to  a person who is  not a parent o f the c h ild  unless the cou rt fin d s  
th a t an award o f custody to  a parent would be de trim enta l to  the best in te re s ts  
o f the c h ild .

Sec. 25.20.150. CONFIDENTIALITY OF PROCEEDINGS. A t any stage, o f the 
proceedings, i f  the cou rt fin d s  i t  is  in  the best in te re s ts  o f the m a r ita l ^
es ta te  o r the c h ild , i t  may close the hearings or order the cou rt records 
:iosed (except fo r  s ta t is t ic a l in fo rm ation required by law) o r both, tem po ra rily 
: r  permanently, anc may modify o r vacate the order a t any time.

Sec. 25.20.15C. ACCESS TO RECORDS OF THE CHILD. A parent who is  no t
:r.e parent granted custody under AS 25.20.u50 - 25.20.180 may have access 

the medical, te rce l. s t r . t t l .  and o ther records o f the c h ild  r.tm cithstar.d ir.t

I
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Sec. 25.20.170 NOTIFICATION OF PARENT LEAVING THE STATE. Apparent 

leaving the state for’the purpose: of setting up residance in another 

state must notify the court and the other parent 90 day3 prior to the 

date of departure so that the court nay crnsider any necessary nodification3 
in custody orders.

Sec. 25.20.180 DEFINITIONS. In AS 25.20.060-25,20.180 shared custody

means shared phisical and legal custody. Shared phisical custody means an

order awarding each parent or party significant periods of phisical

custody. Shared phisical custody shall be divided in such a way so a3
to assure a child of frequent and continuing contact with both parents.

share
Shared legal custody means that the parent.; 0r parties^, in a nanner 

determined between then or by the court, the decision nohing rights, 

responsibilities, and authority relating to the health, education and 

welfare of a child.



Jsn p eria r C o u rt 
. I ̂ inte of (Alaslut ■'.*

March 19 , 19 8 1

The H ono rab le  D ona ld  E. C lo c k s in  
Chairman
H e a lth , E d u c a tio n  & W e lfa re  Comm ittee 
A la s ka  House o f  R e p re s e n ta t iv e s  Pouch V
Juneau, A la s ka  998 11

T h is  l e t t e r  i s  to  exp ress my conce rn  o v e r th e  amend­ments w h ich  House B i l l  No. 210 w ou ld  e n g r a f t  o n to  th e  c h i ld  
cu s to d y  d e c is io n s  made by ju d g e s  in  d iv o rc e  p ro c e e d in g s . A t p re s e n t, th e  s ta n da rd  is  t h e 'c h i l d ' s  best- in i- p r p s ^  and an e f f o r t  
i s  made to  s t r u c t u r e  each p a r e n t ’ s r e la t io n s h ip  w i th  th e  c h i ld  i n  o rd e r  to  reduce  th e  p re s s u re  on th e  c h i l d  w h ich  u s u a l ly  accompanies a c o n te s te d  c h i ld  cu s to d y  p ro c e e d in g .

I f  House B i l l  No. 210 becomes law , th e  p re sum p tio n  w i l l  be to  " leave  cu s to d y  w i th  bo~th p a re n ts  g iv in g  each th e  ^ tup- c 'o n t ro l o v e r Ehe manor d e c is io n s  a t t e c t in g  th e  c h i ld  as m a rr ie d  
p a re n ts  have. T h is  w ou ld  r e s u l t  in  many o p p o r tu n i t ie s  t o r  con- r r o h t a t io n  in  w h ic h  th e  c h i ld  w ou ld  be caugh t i n  th e  m id d le , 
e .g . ,  th e  c h o ic e  o f  a s c h o o l, p u b l ic  o r  p r i v a t e , a l t e r n a t iv e  o r 
b a s ic ,  e tc .  N e ith e r  p a re n t w ou ld  have the  a u th o r i t y  to  make th e  d e c is io n  and th e  c h i ld  w ou ld  be to r n  in  h a v in g  to  make a c h o ic e  and then  th e  m a tte r ,  u l t im a t e ly ,  w ou ld  have to  be de c id ed  by th e  c o u r t .

House B i l l
J o in t  C ustody o f  C h ild re n

Dear Mr. Chairman



The Honorable Donald E. Clocksin March 19, 1981
Juneau, Alaska 99811 - 2 -

It appears as if the objective of legislation should 
be to reduce the possibility of confrontation between divorced 
people and not to increase the opportunities for litigation with 
its attendant monetary, .and emotional coses. . JLn. addition., passage, 
or the brll would'require many "additional custody investigator”” ' 
and judicial resources.

Thanking you for considering my comments and requesting 
that you give representatives of the judiciary the opportunity 
to testify. I am

Very truly yours,

Victor D. Carlson
Superior Court Judge

VDC:rw

cc: The Honorable Terry Gardiner
.✓The Honorable Brian Rogers
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ALASKA LEGAL SERVICES CORPORATION

P. O . BOX 309 
BARROW, ALASKA 99713 

907-852-2311

D  URG ENT
□  PLEASE RESPOND 3Y _

□  NO REPLY NECESSARY

TO: House HESS Committee d ate : November 30, 19 81

su b je c t: Testimony on HB 210

a
Please find enclosed written 

testimony on HB 210 from:

1. Linua W.ingenbach

2. John Holmes 

Thank you for your consideration }. 

of these comments.

i;
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TESTIMONY BEFORE THE HOUSE CF REPRESENTATIVES' 

COMMITTEE ON HEALTH, EDUCATION & SOCIAL SERVICES 

HOUSE BILL NO. 210

My name is Lixiua Wingenbach. I am an attorney with Alaska 

Legal Services Corporation in Barrow, Alaska. I have been in Barrow 

for five months. Prior to that, for a period of two years I was in 

private practice in Portland, Oregon, and during my last year of 

law school I worked as an intern for the Northwestern Legal Clinic 

in Portland. Oregon is a state that has a joint custody statute.

I favor joint custody, but I feel there are some problems with 

this specific bill.

§2 of the bill (page 1, subsection b of AS 09.55.205) reads: "An

appointment of a guardian ad litem for a child shall be made under 

AS 09.65.130." The current AS 09.55.205 provides discretion in the 

appointment and reads, "Any appointment of a guardian ad litem for a 

child shall be made under AS 09.65.130." I believe this could be a 

typographical error in the bill, rather than the intent of this commit­

tee. But, as you can see, this particular error drastically changes 

the meaning of this provision. HB 210, as it reads r.ow,. would require 

a guardian ad litem to be appointed in all cases where an order is 

made on custody and visitation— that is, all divorce or dissolution 

cases where children are involved, whether or not custody and/or 

visitation is disputed.

If this is not a typographical error, then I wish to go on record 

opposing the unnecessary appointment of guardians ad litem in cases 

where custody, support, and/or visitation is not disputed. I agree 

with Master Francis Stevens' oral testimony on -his point. In fact,



TESTIMONY ON HB 210  --  *ij. u y c  e .

II.

AS 09.65.130 provides the needed discretion:

"(a) The court may, . . . upon its own motion, appoint 
an attorney to represent the minor with respect 
to his custody, support, and visitation. . . .

(c) Instead of, or in addition to, appointment of an 
attorney under (a) of this section, the court 
may, . . . upon its own motion, appoint an 
attorney or other person to serve as guardian ad 
litem to represent the best interests of a 
minor in any legal proceedings involving his 
welfare."

Therefore, as written, HB 210 conflicts with the provisions of 

AS 09.65.130, by removing the discretion of the court in orders on 

custody and visitation. At the very least, the bill should make 

these two statutes consistent.

Further, the Alaska Supreme Court believes that the power to 

appoint guardians ad litem should remain discretionary. In dicta, 

the Court said: ". . .There will be many custody cases in which a 

guardian will not be needed, and in such cases neither the statute, 

the court rules, nor our decisions compel the court to waste its 

time and money, as well as that of the parties and counsel, in em­

ploying one." Veazey v. Vaazey, 560 P2d 302, 335 (1977). AS 09.65.130 

provides payment of the guardian ad litem from assets held jointly 

by the parents. It is unfair, then, when parents agree to custody 

and visitation to require them to pay for an unnecessary appointment 

of a guardian ad litem.

32 of the bill (page 2, AS 09.55.205(c)(6)) permits the court, in 

determining the best interests of the child, to consider, "the desira­

bility of offering the child a variety of life experiences." This 

particular consideration could work to the disadvantage of rural parents, 

especially if the custody decision is to be made by an urban judge.

Many people persevere in the belief that "variety of life experiences"
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can only be obtained in an urban setting. Therefore, when there is 

a conflict between a custodian in an urban setting and one in a rural 

setting, the rural parent would be placed at a disadvantage before an 

urban judge.

A variety of life experiences has not been defined and is so 

vague and ambiguous as to encourage individual bias in interpretation.

AS 09.55.205(c)(6) of this bill also seems to conflict with sub­

section (d) of the same bill wherein "the court may not onsider the. . . 

income, social or cultural environment, . . .of either parent. . . . "

Where would "variety of life experiences" come in except due to the 

"income, social or cultural environment" of a parent?

53 of the bill (page 3, AS 25.20.0G0) allows the court to settle 

disputes over the custody of children, based on a child's best interest. 

The court is specifically instructed to consider the factors enumerated 

in AS 09.55.205(c). Besides my objections to AS 09.55.205(c)(6), I 

feel this section should also specifically prohibit the court from 

cons j.dering those factors enumerated in AS 09.55.205(d). Since 25.20.060 

concerns the determination of custody of children, both the factors 

and the prohibitions in AS 09.55.205 should apply. By only specifying 

subsection (c), the bill suggests that the court may consider the 

otherwise prohibited factors.

§4 of the bill (page 3, AS 25.20.070) creates a rebuttable presump­

tion that shared custody is in the best interest of the child. I agree 

with Master Francis Stevens' and Attorney John Reese's testimony that 

shared or joint custody is an alternative to be considered in all cases, 

equally with custody in a single parent. Although shared custody is 

preferable to sole-parent custody, raising it to the level of a 

t
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rebuttable presumption is unnecessary and can create additional problems 

for the divorced parents they nay not be prepared to handle. The 

attorney,Timothy Lynch, felt that if joint custody were not made a 

rebuttable presumption, this bill would completely lose its meaning.

That, obviously, is no reason to make shared custody a rebuttable 

presumption. If it is decided the whole bill is worthless, that decisior 

should be made. If the substance of a bill is lost,- the bill should 

be eliminated— that is, a poor provision should not be retained simply 

because the bill would otherwise be meaningless. That is what these 

hearings and written testimony is all about.

Besides, statutorily promoting chared custody is worthwhile.

However, shared custody should not be a rebuttable presumption because 

it brings an improper bias into the court. Shared custody is not always 

in the best interest of the child. It should be encouraged, yes, but in 

many cases, as Mr. Lynch and Mr. Reese pointed out, many couples who are 

divorcing cannot sort out their feelings sufficiently to agree to a 

joint custody arrangement. And if couples cannot agree to the shared 

custody arrangement, shared custody will not work because, as Ms. Louster 

testified, the ability to communicate with each other and come to 

mutually agreeable decisions concerning the welfare of the child is 

essential in a joint custody situation. Alaska cannot be compared 

with California, Oregon, or other lower 48 states where the state court 

systems provide family counselors to help couples come to agreement on 

shared custody and offer continuing aid. The majority of the state 

courts in Alaska cannot offer this kind of help.

With shared custody a rebuttable presumption, parents are pushed 

into that alternative. It becomes an easy tool to be used by one party 

or the other in negotiating other aspects of the divorce. It will tend
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to delay the dissolution of a marriage, conflicting with the intent 

of the current statutes providing a speedy resolution to the petition, 

the delay and intervening bargaining being possibly detrimental to 

the child. The court should favor agreements between parents concerning 

the custody of children but shculd not presume that all caring parents 

can come up with a joint custody agreement at the time of the divorce.

In some cases, the parents may even agree that one or the other of 

them should have sole custody.

§4 of this bill (page 3, AS 25.20.090(d)) allows a court to 

"require the parents to submit to the court a proposal for award of 

shared custody." This is objectionable for the same reasons as stated 

above. Where two people cannot come to" an agreement by themselves, 

the court cannot force them to, particular where the interests of the 

child are at stake. And unless the parents agree to share custody, the 

proposal would not be workable. The court should not be able to force 

negotiations between possibly battling parents under circumstances the 

court is not fully apprised of. Even if this bill is passed with the 

above rebuttable presumption intact, this section should be eliminated. 

If this section is also retained, the court should be required to give 

the parties an "out" by permitting them to show that such a proposal is 

inappropriate. If the intent of this section is mediation between 

parents, that is handled under the proposed AS 25.20.080, which permits 

the court to appoint, or be, a third party mediator.

§4 of the bill (page 4, AS 25.20.120(4-5)) permits a court, in 

determining shared custody, to consider "(4) the advantages.' of main­

taining the child in the same community as compared with the potential 

advantages of a new community; (5) the advantages of providing a varied 

life experience for the child." This provision is objectionable
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for the same reasons as my part II, above. Alaska is a state of 

vast land area. Many of its communities can only be reached by air 

or water. In many cases, divorced parents live far away from each 

other or, at least, in areas where it would be difficult to travel 

from one to the other. Again, the "variety of life experiences" factor 

would work to the disadvantage of the parent in the rural community, 

especially if it is one of the many isolated communities in this state, 

because of inherent biases against isolated villages. It is not possible, 

due to the size of Alaska and the distances between communities and the 

lack of urban centers, to compare this state with any other state in the 

"lower 48". These factors again conflict with AS 09.55.205(d), above, 

which prohibits the court from considering a parent's income, social or 

cultural environment. Those prohibitions should apply here because the 

determination of shared custody is a determination of custody and there­

fore the same criteria should apply.

34 of the bill (page 5, AS 25.20.150) allows the court to award

custody to a nonparent if it "finds that an award of custody to a parent

would be detrimental to the best interests of the child." This criterion

does not give sufficient import to the parent-child relationship, which

has Constitutional protection. See, for example, Meyer v. Nebraska,

262 US 390 (1923) ; Pierce v. Society of Sisters, 268 US 510 (1925);

Skinner v. Oklahoma, 316 US 535 (1942); May v. Anderson, 345 US 528 (1953)

Stanley v. Illinois, 405 US 645 (1972); Wisconsin v. Yoder, 406 US 205

(1972); Quilloin v. Walcott, 434 US 246 (1958). The Alaska Supreme

Court has said:

"We agree that the right of parents to the care, 
custody and control of their children is an impor­
tant and substantial right protected by, although 
not specifically enumerated in, both the United
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States and Alaska Constitutions." Matter of S.D.,Jr.,
549 P2d 1190, 1200 (Alaska, 1976).

The Alaska Supreme Court, ir Turner v. Pannick, 540 P2d 1051 (1975), 

specifically found, contrary to Mr. Lynch's testimony, that "detrimental 

to the best interest" is the wrong test to apply. In fact, the Supreme 

Court reversed the order of the Superior Court because the latter had 

applied the "best interest" test. The court found that custody in 

the parent is clearly "preferable and only to be refused where clearly 

detrimental to the child." 540 P2d at 1055. The Couru held that "If 

'best interest' of the child is the only criterion, then a judge may 

take children from their parents because the judge personally disagrees 

with the parents' limited means." 540 P2d at 1054. Therefore, "Unless 

the superior court determines that a parent is unfit, has abandoned 

the child, or that the welfare of the child requires that a non-parent 

receive custody, the parent must be awarded custody." 540 P2d at 1055.

It is difficult to distinguish between the test "best interest" 

and "detrimental to the welfare." The Alaska Supreme Court explained 

in Veazey /. Veazey, 560 P2d 332, 286 (1977), that "Between parents,

custody is to be awarded according to the best interests of the child. . .

Between parent and a non-parent, the parent is to be preferred unless 

placing custody with him or her would be detrimental to the child."

Under the "Child in Need of Aid" statutes, tne State has a set of certain

minimum standards for parenting and when parents fall below that stan­

dard, the State can step in and make the child a ward of the court.

That is, the State must show that the parental care is detrimental to the 

welfare of the child or the parents are unfit. The "detrimental to the 

best interests" criterion can be above that standard and interjects a 

comparative standard. That is, who can provide the most for the child.

The "best interest, test does not require a determination that the parent
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creates harm or a danger to the child's welfare. Therefore, it is an 

improper test to use to determine c ..'.tody as between a parent and a 

non-parent. As in Turner v, Panrp. v, -upra, the test should be "detri­

mental to the welfare of the child, lonment of the child, or

parental unfitness."

Thank you for considering my statements.

Lxnda M. Wj.ngenbach 
Attorney-at-Law
ALASKA LEGAL SERVICES CORPORATION
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My name is John M. Holmes. I am employed as a staff attorney with 

the Alaska Legal Services Corporation at Barrow, Alaska. I worked in 

the Fairbanks ALSC office from December, 1977 until August, 1978, ana 

have worked in the Barrow ALSC office since August, 1973. A significant 

number of my cases involve issues of divorce and child custody.

I am concerned about two aspects of the bill which may not be 

receiving the focus which they deserve. This testimony will be limited 

to the following two issues: 1) The erosion of the parent's right to

custody, as against a non-parent [AS 25.20.130,150] and 2) The factors 

enumerated in the proposed best interests test [AS 9.55.205(c); 25.20.120]

I. THE EROSION OF THE PARENT'S RIGHT TO CUSTODY, AS AGAINST A 
NON-PARENT [25.20.130,150]

This bill would give non-parents nearly equal priority with parents 

in competing for custody of the child. It thereby erodes the constitutional 

right of the parent to the care, custody, and control of the child. It 

also directly contradicts the Alaska Supreme Court's statement in Turner 

v. Pannick, Alaska, 540 P.2d 1051 (1975), that a non-parent cannot be 

awarded custody absent a finding of unfitness or abandonment on the part 

of the parent, or that the welfare of the child requires it. The Court 

clearly rejected the best interests test, which it distinguished as follows:

"In order to satisfy the "welfare of the child" require­
ment, the non-parent must show that it clearly would be 
detrimental to the child to permit the parent to have custody.
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On the other hand, under the "best interests" test, the 
court is free to consider a number of factors including 
the moral fitness of the two parties; the home environ­
ments offered by the parties; the emotional ties to the 
child by the parties; the age, sex or health of the child; 
the desirability of continuing an existing child-third 
party relationship; and the preference of the child."
(P. 1054, supra)

The "welfare of the child" test is therefore a totally independent 

test, and one which serves to protect the right of the parent to custody 

of the child. There may be instances where a parent is not unfit and 

yet is also in no position to exercise custody; this could happen if the 

parent were a single parent who had severe medical problems. Under such 

circumstances a court would not be inclined to adjudge a loving parent 

'unfit'; however it might giant custody to a non-parent on the ground 

that the welfare of the child required it. The parent would still be 

able to retain priority to exercise custody should his or her condition 

improve.

The parent's right to custody can be defeated only by showing 

unfitness, abandonment, or that the welfare of the child requires other 

placement. Otherwise it is unpersuasive that the child might enjoy 

superior advantages elsewhere, mirjht be happier elsewhere, or might prefer 

to live elsewhere.

The proposed Preferences On Award set out in AS 25.20.130(4) 

and the proposed Award Of Custody To NonParent set out in AS 25.20.150 

are dangerous to the constitutionally protected rights of parents to 

raise their own children. The bill would put the parent on the defensive
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against any third party who could demonstrate superior advantages to 

those the parent could offer. It would greatly prejudice the rights 

of rural parents, whose own valuable lifestyle could be ignored as a 

third party painted compelling images of the advantages of urban life. 

The bill presently violates its own Intent section, § 1, which promotes 

the historic and continuing public interest in the preservation of the 

nuclear family.

II. THE FACTORS ENUMERATED IN THE PROPOSED BEST INTERESTS TEST 
[AS 9.55.205(c); 25.20.120]

Several of the factors listed in 9.55.205(c) and 25.20.120 could 

be prejudicial to the rights of rural parents. Both list "the desir­

ability of offering the child a variety of life experiences". AS 

25.20.120 also lists "the advantages of maintaining the child in the 

same community as compared with the potential advantages of a new 

community".

These factors could be easily misaf)p.lied, on the assumption that 

an urban lifestyle would be more 'varied' and offer more 'advantages'. 

In the midst of a custody case, an urban parent would point to the 

variety of formal educational possibilities and to other activities 

available in urban areas. A court could then overlook the comparable 

advantages of rural life.

AS 9. 55.205 (c) (6) and AS 25. 20. 120 (4) (5) should be deleted from 

the bill. Subparagraph (6) diminishes the protection given to rural 

parents in AS 9.55.205(d).
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In summary, it is my request that the bill be redrafted so 

as to protect the constitutional right of parents to the care, 

custody, and control of their children. The Alaska Supreme Court 

provides guidance in Turner v. Pannick, Alaska, 540 P2d 1051 (1975) 

Factors relating to custody determinations between parents should 

not be drafted so as to favor urban placements over rural placement 

Thank you for your consideration of these comments. Please 

contact me at any time if you have any questions regarding this 

testimony.

Sincerely Yours,

John M. Holmes, 
Attorney at Law

P.O. Box 309 
Barrow, Alaska 99723 
Tel: 852-2311
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(907) 465-3603

D ona ld  E. C lo c k s in ,  Cha irm an - House HESS Comm ittee 
A la s k a  S ta te  L e g is la t u r e  
Pouch V
Juneau, .A laska  998 11

Re: House B i l l  210
Dear Mr. C lo c k s in :

You have  asked us to  comment on HB 2 10 , " a n 'A c t  
r e l a t i n g  to  c h i l d  c u s to d y . "  A lth o u g h  t h i s  b i l l  has no 
d i r e c t  im pa c t on o u r  de pa rtm en t, we do have some conce rn s  o v e r th e  p o l ic y  e x p re s se d  i n  th e  b i l l .

The i n t e n t  o f  th e  b i l l  is  la u d a b le .  I t  a d d re s se s  
conce rns t h a t  have been s u r fa c in g  w i th  in c r e a s in g  r e g u l a r i t y  
a round  th e  c o u n t r y .  The b i l l ,  i n  p rom o tin g  s h a re d  c u s to d y , 
embodies th e  n o t io n  t h a t  i t  i s  i n  th e  c h i l d ' s  i n t e r e s t  t o  
p e rp e tu a te  h is  o r  h e r  r e la t io n s h ip  w i t h  b o th  p a r e n t s .
Shared c u s to d y  a ls o  appears to  be , i n  some ca se s , more 
e q u ita b le  w i t h  re g a rd  to  th e  p a re n ts ,  g iv in g  le g a l  re c o g ­
n i t i o n  to  th e  r i g h t s  o f  b o th  p a re n ts  to  p a r t i c i p a t e  i n  
d e c is io n s  w h ich  s i g n i f i c a n t l y  a f f e c t  th e  c h i l d ' s  l i f e .  
A lth o u g h  ju d g e s  p ro b a b ly  have in h e re n t power t o  m ake .sha red  
c u s to d y  awards i n  a p p ro p r ia te  cases, s t a t u t o r y  r e c o g n i t io n  
and a u t h o r i t y  f o r  such awards may ensure, t h a t  s h a re d  c u s to d y  
i s  g iv e n  s e r io u s  c o n s id e r a t io n  as an a l t e r n a t i v e  i n  c u s to d y  
d is p u te s .  A d d i t io n a l ly ,  s t a t u t o r y  a u th o r i t }  f o r  a sh a re d  
cu s to d y  award may h e lp  i n  su rm oun tin g  th e  s e x u a l s te re o ty p e s  t h a t  o f te n  o p e ra te  i n  cu s to d y  d is p u te s . -

However, c o n fe r r in g  upon th e  n o t io n  t h a t  sh a re d  
c u s to d y  i s  i n  th e  b e s t in t e r e s t s  o f  th e  c h i l d  th e  s ta tu s  o f  
a r e b u t ta b le  p re s um p tio n , and r e q u ir in g  t h a t  f i r s t  p r e f e r ­
ence in  m ak ing an award be g iv e n  to  sha red  c u s to d y , “ r e g a rd ­le s s  o f  w h e th e r, i n  e ith e r" c a s e , ' th e  p a re n ts - a c t u a l l y '  a g ree  on sha red  c u s to d y , may be_go i.ng_ove rboa rd .

G3-C3LH
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By i t s  n a tu re ,  sha red  c u s to d y  re q u ir e s  e x te n s iv e  ' 
c o o p e ra t io n  be tween th e  p a re n ts .  W ith o u t q u e s t io n ,  th e r e  
a re many in s ta n c e s  i n  w h ich  such an a rrangem en t i s  s im p ly  
n o t f e a s ib le  due to  th e  e x is te n c e  o f  ex trem e a n ta g o n ism  
between th e  p a re n ts ,  o r  pe rhaps due to  o th e r  f a c t o r s  ( t h i s  
is  im p l i c i t l y  re c o g n iz e d  by th e  l i s t i n g  o f  th e  f a c t o r s  t o  be. 
c o n s id e re d  i n  m ak ing  an award, § 2 5 .2 0 .12 0 ). Many s ta te s  
have r e c e n t ly  a u th o r iz e d  sh a red  o r  j o i n t  c u s to d y  aw a rd s , and  
s e v e ra l have a cco rd ed  i t  th e  p re s um p tio n  t h a t  i t  .is  i n  th e  
b e s t in t e r e s t s  o f  th e  c h i l d  w he re th e  p a re n ts  can a g re e  on  
an a rra n gem en t, b u t  we a re  aware o f  none w h ic h  g iv e  s h a re d  
cu s to d y  th e  b la n k e t  p re s um p tio n  p ro v id e d  by t h i s  b i l l .

We w o u ld  su gge s t th e , r e q uire m e n t t h a t p a re n ts  
agree. on ..a_sha red c u s to d y  award, a t  le a s t  b e fo re  th e  p r e ­
sum p tion  and f i r s t ' p ’re 'fe re r ic e  'come in t o  o p e ra t io n .  A d d i t i o n ­
a l l y ,  i t  may be a d v is a b le  to  r e q u ir e  th e  p a re n ts  to  s u b m it . to  th e  c o u r t  a p ro p o s a l s e t t in g  o u t g u id e l in e s  f o r  r e s o ­
l u t i o n  o f  d is p u te s ,  and a w o rk a b le  p la n  i f  s h a re d  p h y s ic a l 
cu s to d y  i s  c o n tem p la te d , r a th e r  th a n  to  le a v e  i t  i n  th e  
c o u r t 's  d is c r e t io n .

S e c t io n  2, amending AS 09.35.205, is  a ls o  p ro b le m ­
a t i c .  S u b s e c t io n  (d ) o f  t h a t  s t a t u t e  w ou ld  p r o h i b i t  c o n s id ­
e r a t io n  o f  s e v e ra l f a c to r s  in  m ak ing an award o f  c u s to d y  —  
th e  co n d u c t, m a r ita ]  s ta tu s ,  incom e, s o c ia l and c u l t u r a l  
e n v iro nm e n t, and l i f e  s t y le  o f  e i t h e r  p a re n t,  u n le s s  th o s e  
fa c to r s  a re  shown to  have caused o r  t o  p o t e n t i a l l y  cause 
em o tio n a l o r  p h y s ic a l i n j u r y  to  th e  c h i la .  W h ile  t h e  i n t e n t  
he re  may be to  d is p o se  o f  many o f  th e  c o n v e n t io n a l b u t 
perhaps un founded  p re sum p tio n s  re g a rd in g  w ha t i s  and i s  n o t  
a p ro p e r  and s u i t a b le  e n v iro nm e n t f o r  c h i ld r e n ,  t h i s  s e c t io n  
seems to  le a v e  l i t t l e  t h a t  can be c o n s id e re d . We w onde r, 
f o r  example , how an assessment o f  each p a r e n t 's  c a p a b i l i t y  to  meet th e  p h y s ic a l,  e m o tio n a l,  m e n ta l, r e l i g i o u s ,  and 
s o c ia l needs o f  th e  c h i ld ,  as r e q u ir e d  b y  s u b s e c t io n  ( c ) ( 2 ) ,  
can be made i f  th e re  i s  an e x c lu s io n  o f  a l l  r e fe r e n c e  to  th e  p a r e n t 's  s o c ia l  and c u l t u r a l  e n v iro nm e n t and l i f e  
s t y le  u n le s s  i t  i s  shown to  be d e t r im e n ta l.  We b e l ie v e  t h a t  
t h is  s e c t io n  i s  o v e r ly  b ro ad .

S in c e re ly ,
WILSON L . CONDON
ATTORNEY GENERAL
B y :

L in d a  S co c c ia
A s s is ta n t  A t to r n e y  G en e ra l

cc: A r t  P e te rs o n
LS : ml
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age, all the following:,̂

> consult aq altorneytjregartling n 
he:services-.of :nn>attorncy, mayn 
group or prepaid legal services,,)

,Sis.iT? f•»:>'» Vo y'tcq rjrlh.i 
oil this brochure which is not,;-, 
proceedings under this chapter../.

[DOW Code)

3

. 1 ,* •> :A*< 4* t*
C I V I L  C O D E  r,§'4600(c) A concise summaTy of the provisions and procedures of this chapter and Sections 4514, 4530, and 4531.'''' ' : > n :  -t‘ir(d) The nature, of services oC the-conciliation court, '.where available;- .(f-)
(e) That'1 neither "party1 to:; the: marriage' can' m*‘tHe future 'biDtam/sppiisril 
support-from'the.other,' 'm; vi ; **t; 'V.t.-tv -vas .%>’«& ::*fAfOC:. -jit!'. i(O’ A;;statemeht m ■ boldface type • to the;effect; that uponVentrŷ of the final judgment̂  the r̂ights ari’rh'bbligatioris*;bf the ‘parties' tb:'the; mamagê With respect1 tb'the.mamagef'-includirig'propeity and'spqus ;̂suppq :̂H be-:peririaheritlŷ adjud’ia.ted, without Jnght‘;of 'appeal^except'that^^  ̂-pahy1'sĥ (]b<̂ ’t&rr^^̂fr6m‘ n̂sHmtmĝ :î n;•,qctt6ĥ >f̂ •,sel‘̂ îdê Vst̂ &rfinai jud^ent-;fbrTraud,;vduress; accident̂ mis’take, brother'grbunds;at'law^^  ̂equity, or to .ake a motion .pursuant to Section’473 of the1 Code ôf Civil 
Procedur--*v-: w -;J S:^;n» Xi t-’>- -^r'f i n i Von'il: C\>::riULCuu* ..I....*:, v-,: »r \ u.. n: : . \ rr-i*(g) Tnat tb parties to the marriage retain the status'of married persons'and

• , -. ,.....   I- I •, Mil—

i-.-t- :;t' vh':."Tj «,t»io s l w i W  j'-m  v.V.'Vf vVr'.-.d'l.V: -̂;-
§ 4600., [Custody-.order:; Consideration of .child’s1, wishes:'; Orderi of prefeir- 
encsrrPleaiiing-and finding before' award of-custbdyrto-.personCs); other;'than
pat--. J  ..iad 'exclusion:’of priblic'from hearing] '• !4:<.s,L'-?c'',̂.s,,>»̂'‘yri'ŵ.v.,̂P-,i5l’13F-i;T‘..r--
, . V- t-vj *.... : , • -;-•••*• , — r/tsiff-ifcrytlMO tUWfW
(a) I he Legislature finds and , declar^^iat ̂t.js, theMpubJic.̂ qhcy.i;bfr,tms ‘ 
state, to'assure .minor,.cliildrcn, of: frequent: and- continuing Contact .with'! both; • 
parents aftcr,the parents have separated or dissolved their marriage;*’and1 to 
encourage “parents-!to share the rights arid responsibilities "of'child'rcaririgriri ' 
order to effect'this policy.'*'" ,rV’- - •

• . f r ji • , • , . '/» • * * t* . **| • , * 1 , , • • «♦,"«*»
In any proceeding! where there is at issue the custody of a minor .child, the 
court' may; 'during**the'pen'dericy of the' prbceedin’g’ of at' any-time ’thereaffer, 
make'such order for the 'custody' of the '.child during minbnty’ as' maŷ seciri 
necessary, or proper. If a child is of sufficient, age! and capacity ftbi'reasori! so

whom ’ custody ̂ should be .awarded ..under paragraph (2).-, o'r̂ C 3), .of subdivision (b), the-court-shall consider and give due weight to the aomination.*|bf'a guardian of ‘he person of the child by a’;parent^under.Artii:le,lt;(commenc<. ing with Section 1500) of Chapter I of. Part 2 of Division; 4: of rill ■j.-Probate 
Codc.'f’j- ,i wj. i-it - > U ' , t i t ; i  '• \ u'-J.Ttiib .bal'.Wjjr .. I>< .n .'»t..n r«ll»rlir-|« .(b) Custody should be awarded in the following" order, 6£.preferent4v  ̂ing to the b«t interests of the.child:" o-' y.,(1) To .both''’parents jointly, pursuant to Section *4600;5 ’on i.b eitheri parentr .In making' an' order for custody to cither parent, the .cour'/shairfcortsider,
O !• A O  .V A  t n  a L  m i  A  a  f • a> a «  1 M #  a! ■ • * 4 «rw . A  I 1 Vfl A  t i L  A  1 * V

The court, in its discretion, may require the parents to submit-to the cburba, 
phn for the implementation of the custody order, j.-jui*''•* •' v *' " ,i'"; f •'* '"'"'P.'-

|nc*«icob»i — ■ ^7
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(2) If to neither,parent, .to .the person or.persons in .\v,'ose home the-child 
has been living in a wholesome and stable environment..*-• ... .•> :r. •>.

(3) To any other person o/. persons deemed,)by: the court to be suitable and 
. able to provide .adequate: a.ud proper,, care, and guidance for .the c h i l d . . .(c) Before i the court makes any. order, awarding-custody • to * a> person > or ] '.persons other: than, at, parent,..without Jh ĵconsent. off the parents,., it-shall i jnake,1a.finding’that an.award of custody, to.'a.parent would be detrimental ’• ! to "the1, child !and' the ,'award. to ,a,.hohparent,is.requiredto serve, the best .•?the■pleadmgs'.:.Theicburt‘.may,.-iii-.its'.discretibn,:.exclude the public/from:the .-j 

f.-lss vf ‘ r-V * tic; t f o  r :b7 vib‘ ir.'rpb
/Amended by:Stats 1972 c h . 10071§ IpStats 1979 ch 204 §'l.-'chi.730'§ 13, operative January,/;, 1981, 'ch., ■>
0“*)9l5 §3.-,i.r-.-'-“ "_*v -r. .-■r:’-,.--..!! .rioit:-. t.S : :< . ,-:.lV i

1979 Amendment: (1) Substituted subds (a) and (b) fo r the former first paragraplrwhich -read:,. r jL i i i : , . 

any proceeding where-there is aLissuedhe: custody o f a. m inor child, the court may, during the 
) pendency o f the proceeding or a t'any 'tim e thereafter,-make such order fo r the custody o f such chile,
'■- ( 'd u r in g  his m ino rity asrmay’seem:'necessary, o r propcr2 lbaVch;fd is! o f su ffiaen t'a ’ge'arid capacity to 

reason..soi_as;tp fo rm 'ap in ieU ig ra tjp ri^e rro tic-o f.lo . cusibdy;jlhc'v£burtssh'dl.consider:nnd give,due j ;

>

*
Si

j '. '(b ) 5Tci Ithe person.-or persons’ in'twhosdthomS'the -child has’ been' livm g -n r ’ri'wholcsorne 'rind 'stable ' (
>environn ic .t,'TV .'T: ' ;l ' ‘5V l O -X II?! V r ib  TCr-h-sii-: : t ;» j j£  ^ v u i j - r l i 'r t s I i iM l'v f !r 'l lv la  - JfJn 'J ',, j '.'jr 

V.'fc/ To: anyother. pcrsou o rj (x rw n s ’dcemed by.-jhe; court do. suitable, rind .able to. prov.ide.adcquate: and 
proper care and guidance, fo r .the c h ild " ; and .(2) redesignated the former second paragraph to be subd

r . . . .( c ) ,~ \ ...... ..
Viii .hTirfu't':' tri*' to /.boiyjr, uni ‘ju n t it: >:i •visriJ wori'.v gniiwtttytq 'c:ir. nl'Note— Stats 1972 ch 1007 also'provides: § ,12The amendments made by.tlus act shall not be construed.to

’■custody proceeding^rF*milfI5 w.|tulo*>CR:dJRui»5l 20tlet»eq?,!,l .,ft: ^ :  blirb;fl'.'.2;-|0 ■■Wtfy.i ct.ji \<j
;:W itk in Procedure 2d'pp 330,2338': ' ( 0 - 2  b  ^ *f Sf l *
• jW ilk in Summary.(8th cd).pp 4531, 4387, 4590,;4594, 4598,.4399, 4510, 4610. 4615, 4641, 4673, 4675.T,-rf’nll-2 ', , ',m ';'02;-‘t/4L?', '̂**'Ht- '«»• m b-jsw a i-'i r.*>l'i*ie*v.V’.Mi*;/ ' 0 • 
I CaJ J u r 'M  Fam ily 'Law §§ 20.S,” 229, 231, 2J5, Z37, 238, 243,,771. , , . , . . ,'
' 6  Am J iir ’ Proof o f Facts 2d 499, Change'in 'C ircumstances'Justify ing 'Modification ''o f Child Custody
(V fjO rderj (§§,-7.-25, i f f  general) (§§ 26— 16,* p roo f-'o f remarriage, o f noncustodian): (§§ 35-46, 'p r ix if .,f- ;.remnr™»geofcuitodiau).j ,2.1,1 p.vir.'t .'/J.'l.'io.'ioj .'d.tjwr,r. -j..u c r  ,%i.
i.,q ir i id c u ji^ y ,lit lg a jio n ,,Z 2 Am J u r . j T r i a l s ^ i t ^ >. • »,.i v u • .
( [H ieexpauding.role o f the Juvenile coun in child.custody .disputes,^1975) 63 CLR 236. ( ( . I
Hitchens nnd 'I’ rice'.'Triar'stVatcgy iri'lesbian molhcr cu ilooy case: the use o f expert testimony. (1978-

t •1.’ 1979) 9 Golderi'Gate U "LR '4 5 I .“ * 1 ItRlU<.‘ l-'MV:-.-f. I '- . r . i . d  i.

t.Custody-.rights o f unwed fathers. 4 Pacific IJ  922.'-.- jru pV ) VCOI H i.
Keview o f Selected 1979 California Legislation., 11 Pacific U  478; .1 , • . > iq

53 (fi Gvrf CoO«|

CIVILGODE

Custody rights of.unwed.fathers; prefere 
New trends and requirements in adoptic 
The evolution o f. C a lifo rn ia 's -ch ild -c i 
Southwestern U LR --sttN • '

R o le 'o f child'.* wish'es in -Ca lifo rn ia 'c ts t, 
Mr.-derii'status o f maternal preference ix 
ElTect; in subsequent proceedings!;)/ pai 
in suppoh.or cilstodyjarder, made inci

, n .v .n  r.a-:-r,Vi,>P,-:.'v'«, -o io ii' sriJ :• 
'-. 7t»-' ii‘.'nl.!,i:>:>jr1;,i:q.-n!r,t:«li'He

is !» : • ! . < : . .a i-J-r.q.nrfi. an.- -. 
Dc tacto parents, such as foster pare

be permitted to appear as* parties in .jtiv
proceedings to assert' and protect ,their
est in the comi5ani6nship~rcare!'custo<iy
agemerit’-b f "the 'ch ild ‘ involved.'The’’ juv
in a 'dispositional 'hearing miist’ /inde fo
c io u sT pp ra jsa fo fa ll'a v s ila b lt evidence"
the 'ch ild 's best'in terests,"includ ing an
o f the '-re la tive =rm i:ritj.'!'o f" '’ a ltern3tiv
awards,5'and *C iV :-Code , 1 § 46CG,1: ),iu
when an a ward X)f. custody-tb'it he1 paren
detriments]; in e x tt- iro ro rd cp io fjp rc fc re i
" the persrm jor:persons,in ’.whose home
has been-ltving in a.Wholesome'and stab
ment.",-B .;G .,(Jn re (1974p lli.C 3 d 67'
R p tr 444*523 P2d.244; jN 7 K l» d l . r o  *
Reversal' c f - .^  juven i 1 e • 'court>'o -der1

two children ■as'J'dcperident ?ch ild r r i o f
and denyirig l'th tir mother-lega l'a ri i !ph
tody wasrequ ired , Ifwhere-' the<co2"»i
finding tlm i:'a n '’awnid'.-'of‘'cus i(x ly ' was
where the court .ade-.ao finding that ai
custody,to the mother.'■wbuld-ibcd'detri!
the children■1ns’:>re<iu;red 'b y :C iv .8 Coo
before an o rde rm .iy oe made awarding
a nonparent as againstlo iparrnt.,where I
o f the court:strongly.suggested thal. i t d
questiomof custody solely on the.basis o
interests”  o f. 'tb e )ch ild rc ri,t w ithou t/ tip
principle thataa i award tn a parent ..is tin
di-. posit ion,, a n / /h a t, a contrary, result
showing that .^uchv.,custody^.woujd 0 b-
harm ful to thc,;ch ild ,' and ,where it , re;
case as., closely^balanced,*, w ith lvpach
custody, award ,.prcscnling,,.both, advan
disadvantages. D. G .,,In re (J974) M C3
Cal Rptr 444, «3.'P24244 !,
Civ. Code,-. § 4<4X),i relating-, to. r-'s to t

dren and enacted-m  a part; pfi,the Fa
Act, governs '.custody",awnrds’.iln!,'juye
proceedings...The Legislature's,specificat
statute that it applies,.to.'."any.,proceedi
there is at issuej.the. custody, o f.a . mil
demoiu ira tes, th n t„ i t -)Was'- cnacted!.(o
.objective o f provid ing a,uniform 'rule for
,proceedings In 'w h ic h 'custody iquestioi
dlligated, B. G :. In ra .<(974) 11.O d  67'
'R p lr 444, 523 P2d. 244; f  'r i ;'.lJ?r.'iVl C* ,
(i- In enacting Civ.. Code, ,§4600, which
,.llic former requircrrient for.nward ing .tl:
o f a child to a nonparent as, against .a p;
the parent l>e found I'u n fit" and. substiti

taOnlCo(to)
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such filing, the court shall, except in exceptional circumstances, enter an".̂  
order awarding temporary custody, in accordance with the' agreement or*|! 
understanding, ;or in accordance with any: stipulation of; the parties. In the. 4 
absence of. an agreement,-.understanding, or stipulation, the court may, if'̂ 1

responding party.,does "not,,'.appea/:,’pr-respond?;rwithin fhe = time: set,, the  ̂temporary or'dermay. be extended -as necessary:5pending the tennination' of; '{i'if

the-proceedings;-.! Vi? r-
Added Stats 1976 ch 1399 § Z‘

. 1 0 ; .  t . - r / . l

t f

. r:C<.‘TV̂i :»* f*-' >•••-• *>.'1 f:?,
-• v*l *i.r k . *.,kXv£

r "  •" .1.. r- »»*•« • W  tMVl'T »l ^ t . 1,1 - . »: , ,1, ;j,u  • >1' j* , • ’,'<1§.4600.2̂ :;[Award, of. custodyctui. parent receiving assistance:, Order ,for. '%0 , . . ... *..-i ..istaiw °.r. i. uuii* i lo ii»i..a5 Sv—It ,;3support]"5 M'ri jtv.: .'I.,iv; s.u.w, ^  „  .r; r..„, 1Any,:prder.awarding.custody., to .a. parent .who lŜ 'receiving,-;or in), the opinion1. i  of .the.court- isdikely-to receive,-assistance pursuant; to. th.e”B’uî 'qnVMiller Act”! 7,
notviwr . V U r :— "n _'r v.(Ghapter-2r(commencing with Section 11200) pf:Part̂ 3-.ofrDivision 9 of the

'.3

dial parent to pay any amount1 necessary', for the .'supportj of the child,rto. the! ‘|| 
extent!of the-noncustodial parent’S-'ability to bay. '* ■'
Added Stats.,1979 ch.1030 § 3. h'.-i :• • •-ta'dd wlo.liA—r A'C

Review.of Selected 1979 California Legislalion:'Il'>PacificIJ-'481.v>t*ntt’' in>. ii >-n, crn-V  yJC—1vV;• v'W  •:I t i i J ’^iSyrfluVttisi.a.Vt'q-fioiiahnaiMiru.'T: to a-j.r.n V* fir; o .Ji,Tj -i • t;>p■ rli.-i.t a-,, u i *(.(>•<t :. 11u.v.-:. . f ::i. .-u'lg Ijhixj *•.»» -cr.ii-wbV ?( ':••/?}1 it V.p§ 4600!5j5[PrMumpti6n vegar'ding'joint custody|rand award thereof: j'Reasohs; | for'demal::Modification. on'termination of order: Cbnsultatiohj.with' concilia-;■- j; lion court:-Access .to child’s ‘records] i WAtR- .ffwf V;.i W;i: t-'sWei* >■■ >:» Vuii-yrfe; “
(a) Ther&shall'be'a 'presumption,*affccting.the.burden.oftproof,-that joint *;j 
custody , is in the best'* interestsi of, a .-minor-.,child where the’parents have J 
agreed to an award of joint custody or so agree in open court, at a i,earing

’̂awarding'-joint! custody pursuant-to ■ 
thisjsubdivision]'the court ’shall statcun Its'decision, ttteTcaso'ns for.dbhial of' 
an award •ofj6iht'c6st5dy.t-',‘“,‘ ^  • v.K;^.:

  J  J  I . .  .  . :• V .  t v , . t S j '  J  ( V . r . x l  .

(b), Upon the application of either-parent, joint, custody, may be awiirded in 
the' discretion of the court in other cases. For the purpose of assisting the 
court-;.in’ making1 a determination-. Avhethcr'-an ̂ award'•of 'joint custodymis­
appropriate under; this.subdivision,--the .court may. direct, that.an .investiga-i 
tjori be conducted pursuant to.The provisions-of Section 4602., If theicourt . 
declines.toAcnter an. order âwarding joint custody; pursuant .to this subdivi-. 
sion, j the. court/shall. state* in. its- decis'on the reasons' foftdenial of an award, 
of,joint custody...0 .,(i. , v:::'u:iv, .Lvifijtr. •-4’ -.
(c) Forhtherpurposes*: of ’ this: sectioni,.’.“joint,''CUStody”;imeans -an - order 
awarding custody of the minor child or’children’ to. :both iparcnts-and • 
providing that physical.custody shall be shared.by the parents in such a way 
as. to assure the-child or-children-of frequent and continuing contact with
66,1 {0 CM Coda)

b o t h  parents; p r o v i d e d , . 1 

c u s t o d y  w i t h o u t  a w a r d i n g

(d) A n y  o r d e r  for joint c 

petition o f „ q n e  p r . b oth.pz  

that the-best-;interests ofr.t 

order. T h e  'court shall stx 

termination'!of.;the joint ci
iIah farrn*ww4*»Mn Ar.4st*’
L i w i :  V *  v i u v i «

(e) . Any order.! focnthe’i'cus 
e»iterediby?̂ scduri5»in -rtJ
iurisdictibntd'.fequtrement: 

at a n y . t u n e Ato a n  o r d e r  of 
this t

( 0  I n  :COuritiesAhaving.-.a- c 

a n y  time^;pu'rsuaritTtdi:lc 

court ?.for,' the.Vnurnd'se f'o 

i m p l e m e n t a t i O Q v  of^the. ,cu 

has.arisentinr.the i m p l e m e i  

(g),1I ^ b ^ t l i s t a n :ding'*'any' 

information:., pertaimng*,,^t< 

medical,'! dental, ̂ andj schri< 

such! parcnt(.is,not;the chil 

Added Stats 1979 ch^lS '^:.0  

Note—AnotherVeniori'of.inis'sect 

prev^ls/See Gov, Cl'§ 9603.1

Review of Selected'4979 California- 
- .:i -v hunaV/onini'-s.nyvj 
In-proceed'n'gsioiirnn drdcr’ to's! 

by aiformer:wif^' ioimodify.-a joint 

menliiunder.TwhiaVythtfKpnrties'.i'.m 

with the,falher^antl thc minor:girl 
motheLj,tlier; id jdnMcrtiprejudicii 

discretion,-by-making its-jrTding,’aw; 

custbdy.pf.both'childrehiiO the fort 
basih,'oC‘riprccxisting;.;biri.',,,-iagainst 

rather^thanloiiiithe'vqvidrn'ce^addu. 

t ri al; .co.u n , harbo red'.̂'\d; px h ibi ted 
picj'uiiceiagainst rh^papties^ couri 

Var>£> it>iv.-qur!’v vm't./qr.ilcav 

.’t’fii -itij/I icO’-dal ,0f> •§ 4600.6. [Trial]
(a) I n . a n y  case,in .which : 

sole c o n  tested' issue,' the c 

except,' 'inatters'to' w h i c h  

assigning a ‘trial’ (late'and'
aK  l,^-W.A>n\vr;..«4;;<,v. *V. '
(b ) ) I n  a n y  c ase in-which. 

the "issues is"of the.custo 

curtodyfr.shall, [order a  : 

preference over' o t h e r  civi 

m a y j b e  given' by.Taw^ for

Added' St’afs.1980 ch.863 § I.*

CIVIL C O D E .

10 CM Coda).
1
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CIVIL CODE>§I CIVIL CODE. § 4600.6-

.y.%
■siional circumstances,' enter lance with the’.'agreement or^i )ulation of:the parties. In the/gi stipulation, the court may; if* ̂  dcr; set' a hearing'date within •,= .jthe ̂ responding.,party.\If. the?, |  ndarwithin -the: time. set,, thei '£ y,. pending the termination1 of’ s

•i.-'vi.' ■.* -/’w.
i... . .. V,'| -,.y iuU*:!

: •' .i
.V.-J ' \ ’ ta—VJfVJT’S
\y.ri>~ rr>‘;:r;t -ii&ix "r'r"rhKi;îp±l''Wi; 'li^ 
itifps! -ir • ŝ brst1" * ziwtisibifiâJfjliving’ assis tan’ce: Or&ef .for5 k|;L . U,. . ? r. LU41-' •- »0 j Om-s'S

'.sir: rtiTr̂ /‘•iiDiti'; apt £s receivinĝ  or in'-the opiniorf) *2; ianf to the Bm̂ on-MUler 'Act, )f;Part-:3.of; Division 9 of:the. -& ntenance-'of. ■ the "child'7 shall' 4702 ’directing} the, ric .custq}] 2’ e,suppiqrt,df the chir ,jtd the; :V
Y: > >
: : s«. •••'»?. .-<« '.r . j ih fu f ia J if .
.•’iirisiti Mi.-CjftrfWi (.• Vl itar

O'-̂.Till.'••1 .to! t‘. . V.f'-f ^

, and award 'thereofCReaspnsJ' 
Consultation with’ concilia-'

V- • )rt 'Ji ‘. y;v;7»* .M'T-

: burden' of proof, that joint 
lild where the parents have
e.in 'open..’court at a hearing 
le.'minor ch'ild’.oV children of.
".O w.-.V*. .r,': -iV/O' 3UV.V411 veAuft 
lgjoinri custody1 pursuant'to1-
.ion.th'e'reasohs fofvdenial of}
. . . . . •.•.•.-k ..-.;; -viviy*.
. (.lH'.'w,V:,.''' cjy ij JiUrVjill'iO
custody may be awarded in 
the purpose of assisting the 
“award "of'joinf custody' is ' 
lay, direct, that, an investigar:
•f Section 4602.. If-.the.court) 
dy pursuanl-.to this.subdivi-i 
isons foridenial of an .'award, 

ut !n., <u\;j:-r.
custody”:'means -anvorder 
ldrcn:. to. iboth;-parents fand 
iy: the-parents in such a:way-« 
tnd continuing1 contact with"

{8 CM Cod*)

*i i

both parents; provided, however, . that such order may , award joint riegal- custody without awarding joint physical custody.(d) Any order for-joint.custody may be modified, or. terminatedrupon.theU petition of one or. both.fpare.nts, or on the court's, own motion.if it is shown; that the best interests of-.the.child require,modification or .termination of the order. The court shall.state jn. ;its decision-the. reasons, for .modification:-.or> termination of-the joint'Custody order if either, parent opposes the'modificâ  tion or termination order/ : h.:a •(e) Any order̂ forpthe;custody, of,the minor, childior*children-.of a. marriage-: entered by.-ahcourt-in;.:this'-''state';'br/ariy'otheri st'ate"'may, 1:siibjeCtf to' the1'jurisdictional 're’quiferhents'setTorth',in'Secrions’':5152'an:d,5I’63]̂ 'e;'ntb’difiedrf

(g) Notwithstanding f M y :'d^ef'l''pr6yisidniim f3 law/, accesŝ -to. Records ;and^ ; 
information'- pertaining.-.to ja»! minor7 child,pncluding^but‘; %  
medical; denial,,-.ahd.school:,̂’r.ccords,rShalPnot.lie-denied to:a.'p.a^ b.e’caus'e:’, 
such parent ismot-.the child’s custodial parents Mar; >. ij.io«.£,i3 ,bv>v i.v..- '•■o ;i<:iii:>«sa 
Addctl Stau 1919 ch 915 5 7 . '" - r- * ! i?-] ' !;rr'u>!l •• |j!,iir«-Vi biiiJ '.

—  _ .  ,  ..........  Jn . s j k i r . S l / :v i .v .?!iKniJ.«iai;.-tWJM5 lK4»
y — Another veh ion "6f  tnis scctionwas added by'Siats(1979 ch704 . fThe.version enacted byjch.9.15.^. ■ ■
• . « ls , ’See‘Go -. ^ - r T T * . . . .- ' .. i./. > w l
Review o f Sel« 'ed l97y C^ilifomia Legislation.-fl Pacific LJ 478^-,.j^> n; p .7; o s f x THWen s if l '

■-}• h in a f 'W ,a .-S t ! - 'W . ;» !« 5r<uii w  ittm cn ' • -   *•
In proceedingsron. an (.rdef to. show'.cause-filcil

by a former w ifo to-modi y-a joint'custody-.agree!
ment-,under - which-, the-partie5',..minbr.!boy, lived,.-. foniier,husband.was entitled to .’an.ordec'biscd on,, 
w ith tlie.fa lher^andi.lhe m ino r: g irL lived .w ith ..the '; :!>e t.ia l. court's review, o f a!l .th.e.cvidcncc..teforC|, 
mother,., the;-.tria l,tcourt,.p re jud ic ia lly ' abused ,its,-: it, os ,-el! as.on tjte exercisc.of.an im partia l. lcsal-j 
discretion, by-making its rru ling I awarding physical. ' ' discretion. Moreover,..ngreemcnLs.-by, the,'formerj| 
custody o f both children.to the former wife on'the-, .husbnnd a id h it counsel .that split -custody was* 
basis-',o fi.pree iis ling .bias,..against , split . custody; 1 ‘ improper,'.w l-ich ,agreements'were', the, re s u lt ’ ^ f 
rather d b a iro n , tb i evidence .adduced;,wltere vt l ie , judic ia l,arrh-tw is iir.g, did.'not neutralise the preju-;. 
tr ia l.c o u rt harbored'.and,exhibited,oniilnshakable^ dicial eileci o f,the .tr ia k c o u r ' oias. S ch 'w ^ jz ,,ln |i 
prejudice.against,the,parties;..courtfapproyed. cus’:,. rc (i9(S0)104 CA3dL92, J 6J C a^R p tr ̂ 08 .n j

s i l a r . u J  y •« ’j i l f...?nl'.,caxil< | ao:ir'\.-. / , ib * f.'c' U t/O  ‘"Ml (08VI) si
. l.r /’

nl .SJ'.illiJ .Selidh •
.m  W 4 W  t&i- 2 M  i«»5ei) . •

§ 4600.6. [Trial] .' ' '."T;^

(a) In,any case in which a contested issue of''custody of a minor child is the 
sole contested issue' the case shall be .given 'preference‘over pother civil cises,’, 
except, matters to which, .special precedence .may. be. .̂gtven,  ̂jaw,̂ figr. 
assigning a trial date and shall be given an early hearing. ' *

• •-..i.V. -tv J - *'r .1—.-i— <-e Mot-n ).TVv,ji'tjr.ii..')v.',,.>i;n? I .1
(b),In any case in which('therc,is.more than one-,contested issue.and.onc of 1
the’issues is 'f the custody of a minor, child; the cpurt.daŝ to 4he.'issue?ofi 
custody,'; sĥ.tl. order a. separate trial. ,The. separate ttrial .shall -be’ givenS 
preference over other civil cases]'except matters to which special' precedencê  
may be given by law,'for'assigning'a trial date.”*"'" '1 '? '-''"'.j1'"- }::n »
Added Stats 19S0 ch 863 § I. ( # **,. i t » ' j i j i i i  v«’f o r:*» ,v !vv11ir.'C
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■ns contained'in the Judicial Council 
of Order to Show’- Cause, and by' ; *''• ‘ • [Signature] v

*\* :V,» ;• y*i i.

Award— Due to Change in Circum- 
)r Minor Children . • :r
• j*** |

:e circumstances of thschildreahave
19_2_, to — a---- ; I9_<_, respon-

.. [specify

n
$
.■j

•3-1
• children in that
i/tary and harzardoiis" conditions or
. • JUOtlUU'-#!

• 'is a:.-h2v.lo:j:t;i1inov3T
_rj!l >lu.'i ji-Ll wed -.-•.rrnc-I

d of Temporary. Custod̂ to. parent
r.y.l , r j.- •• r,-. | r:-;m.nu?. rmljsW
■ -*vi r'r.r.r? .:̂ jj.UhD £f
as made'as required-’by law brf tine 
portion-of the parties* interlocutory 
-£'l9-si#-at injiivnriw,-, incj .-made 
endered by-1 this court-on 
-1'— — — [name of minor child] by 
ney for petitioner and ".'In

ente of counsel,.'the court finds, that 
d e f and Declaration'in Support'of' r' r  -• i**-Oim'Jw-r •>** w.i Uary custody of __i< [name.of
correct,;and that itwouldibeinfihe 
iporary-custodial.rights'iduring. the
.t! ?j> evil ot h-Kiwi ?vinsq
ime. of minor child]■be„awarded to 
the .following;; temporary .custodial

lo'3:iwn̂ I-b!;'.V.vt,!’6 ;h'jinc-r;. 
.-•[ L’0<Vl't3sn.5hdtvibWislWjttt 
sb.-.m yjhyiSfcyzd !. tf, [Signature]
■ r - n r . j rm r ih m il 'h 'iv e in i r - ' jd t /A.-tfc-

■d and, party jii possession ’ of
— : _ r . —  ̂ « i . i  •’or/./v̂sv.vovi
: . w » ' !,*• •.. >»: t »

custody of a child has been 
where f'a tcmpprary/,ordec 

entered,', jii"accqraancei’jjivith 
in possession'of the.chijd.dre 
ich( party., may. not. appear, in 
personally}} with} jhe'/.cjiild 
shall, take ajl - actions neces- 
proc• re,.compliance with., the 
[judication of custody.j y 
been entered-by-: aicourt tof 
detained by another person 
ney -shall- .take .all-iiactions 
decree and the-child and-to 
r other order of the court:*'1'

lOCMl'Cod*!’

CIVIL CODE §4607.

(c) In performing-,the,.functions described in subdivisions,(a)-and (b), the 
district attorney shall act on behalf of the court and shall not;represent any 
party to the custody proceedings.',..
Added S l3 ls 't976 ch 1399 § 3 , .

(a) When’-the .district .̂ 'attorney '.incurs'̂ expenses.' pursuant. to j  Section f  604,} including expenses"incurred'‘in -a sister ‘ state," payment,of. sucht expenses .may] be advanced .by the-cqunty subject to reimbuisement;}ljx:tHe.-Vtatei.̂ rid shall,. be auditeld':b’y-;the:State! Contrb'ller!arid paid' By'the.'State'Treasuiy-accdrdiht
■ ■■ ‘j d  o i •>** {fVflVt.T.-kra >ir‘i '6., ' >pKU?'tUrj. iit:itlihOf3i;‘j ' i i , fTi 'ihsih'(b) ‘I^e,;jcour în^vhich: ;the ,ct's_tody/fprqceeding}is;;pehding>',or .which ihas-
Added'Stats‘ 1976 ch ;13?9 1

Review o f Selected 1976 California Legislation.. 8 Pacific,U 315J;:. .iL; A 2'A" * .i . i. I ‘ I. > • ;‘j: *. »»«? i .»,• • » , , f«»11 t'.’.MJ.Wl »>IL }.• 1.7,'
62 Op'SjA tty Gen 369 (CC -§ 4605 authonzes stale reimbursementt for..expenses .incurred ,by ja^d is tric t, 
attorney-in retaining Canadian'cdunsel to'compel an indiv idual'to . com p ly 'w itli a California 'cuatoily]

A * i:rk'L,:'Jf,,,:,u■'",‘ilL „<r * ! ‘ A'r f— *2! i )„™-C'5.i,;i,'i-:

•v.'tovoiirrw Vi I: ilr,--itotJ;jk'-t.u.A t.rio-jli.w-a) cl irjilul'sdt/.jotJos
,.,v-va nkwjim iioitiu*«nr qrfT *.?2i;r->.r »«11w j:whcarisivtiA:o!»?cibfcf
§. LAgpiyntme^ counsel,to.xepresenT*?.1.1?0**.,//-• 5i{ ? bi-̂rrf«r.k.
In1 any proceeding',:under;.this::.part-.where/there?jsiiivissuev.theVcusto'dyi-qf a> .- 
minor;:qhild,cthe,court may,! if; it finds;it .wo'tild'-be:in<the:.jbest(intcrests.’ofithei 
r linorj child,1’appoint iprivatc'cbuhsel: to reprcsentjtheiiriterestsfofqtheimihbf.: ’
- ;hild;cWhen̂ thejCourtiappoiritstcounsel 'to/represent -thetminor, ‘counsel.-shall> 
receive,n̂ raisqnableisumrifor'compensation-i,-and. .expenses,;! thevamounC.of|. 
whkh shall be determined,by..the.courtsSuch’iamount-shalltbeipaid:;bytrth'e, 
part.jts in-such proportions as the court deems just.
Added stata’ i97 fi th  583 § i . [n o q q s te  h l if l? } io 7  i s b " O j

Aopo in tm ent’ ord_cgai'iounwl;,fof-wardi(proposed ,\vard, co'nservatee,;pr!^-ptpposedjcpnse ateb. R rob fC )A ‘uiiohiii yjiti vsq o; -tl-ismtq tirnri jorisriiitt.rjB’tb vs.ti riuoa ui'b •
- j In f--v; .'soiiLi.sinicm ,l~fqqi;?.' ;>flJ§ 4607; rMediiitiin]!tr^ ri':i’r,'!

/ -t-c.-rr- r. {a, r-t/iniu i'0 ia- '•:$'<> '--nl t'p-.'iv/ nf’-.eoa'ihl.tpnirTO(a)„.Whereat .appears.-on the face of .the petition or-.other.application ,for0anjorderbr-modification'of.aii,order, for the,custody or ’visitajipn.of.a'child̂ or  ̂children .that'either;or,'6pth such' issues are.contested, as,provided̂ in'Section< 4600,'■’4600J  or,4.601}the. matter,shall,be.set.for.mediation oLthe,contested, issues priori"to ,’or 'concurrent,'with.,the,.setting of the matter,Jbr.hearing. purpose'}of?such,mediation proceeding..shall,be. to reduce', acrimony..which; may exist. between, thetparties and to develop-.an. agreement, assuring,,the, child,.0’fj children’s:-.closc and continuing contact-with both parentis;after.the,
18 Civil Codtj 73v
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■:Pmarriage is dissolved. The mediator shall use his orheribest efforts to effect •
a settlement of the bustody'or'visitation dispute. *'«■
(b) Each superior court shall make available a mediator. Such mediator may 
be a. member, ot.,,the professional stafF of a farqily r conciliation ‘ court, ’4'j 
probation department, or mental'health services’ agency, ’or may be any -• 
?.$*£’Penjon ;?r agency;designated' by’* the -court; 'In .order to provide $  
mediation services, Jhe court shall notrequired.;tô institute-.a family, 
conciliation -court:.--The mediator snail ,meet the, .minimum qualifications if

and'}aU ̂cbmmurucatiphs;, verbal o r j .  be deemed to be official* 3

(e) The mediator may,• consisfenL'wth’ilocall‘:cburt;llriil̂,-}‘render a/.rccdriî  
mendationj.torithe'■'court'-its}tothe1 custody}b'r yisitation' of, the vchilcl .or 
children.v̂ e;wm d̂iator; may;;m-.cases jvherej.thê  
agre^ehtjas‘̂tr«uU pf. the mediation.prqceedmg.'recommenclrtojlic-eourt 
'that an'-'investigation be conducted pursuant;to-'Sectioh:'4602,'or-.that''Other 
action be taken'to assist theparties *i effect 'a:resolution' of the 1 jnti-iversy 
prior] to any hearing.on. the issues. The mediator may, in appropriate cases, 
recommend,that mutuaPrKtra '.pending'dctermii ation'
pf.'the/cbntfovereyjuto'-protectPthe! well-being;pfrthe children-' involved' in'-!the' 
controversy:.'Anŷ agreement-.veached by-ithe parties :as a'rcsult of-mcdiation: 
shall be_xepbfted; to .the-.cburt̂ nd] to counsel for-.the iparties* by th& mediator; 
on-, the.day/set,for. mediation.onfanyctime:thereaftcr-designatcd'by ithecourt, la

•qqoTj
§,4700. [Order for'child support]'. :n'nc C'A’!0'*-- ff ^
(a) In any. pro'ceeding;where’-there'is;â issueithe:,supp'ort,''of'a:minor,chiid}' \
.i ______ 1 1. .. • •____V - «:< -• .the court may order .either or'both parents to pay any amount necessary for 
the ‘ support, maintenance, and'education'of‘the child.'X’t the .request of 
either'party,' the court shall make'] appropriate findings with;rcspect to .the

 ____________________ .1 -* .1 I - . V __ .I - - " — V-Z'—e J; ; * - V i  •• . ■] ■ :

required' to -make'-'the .payment’ 'dP'suppdrj:''to']}give ‘ reasonable '/security 
therefor. ''All,payments 'of support’shall’be made by1 the.’'person1'’owingijthc.' 
support-'payment priori to' the paymenriof any debts'1 owing to creditors. Any. 
order for ’child-'siippbrf:may • be modified or 'revoked jas' the court- may’ deem 
necessary/ except' ds'to-any1' amount'that' may-have' accrued' prior to; the' date1 
of the:filing' of-thembtice1 of'motion or order tcr’sho'vv cause' to ’modify of ’ 
revoke/-The'ofder of-modification or-revocation may’be‘-made retroactive to' 
74'

the date of the filing of the !r 
modify or revoke, or to any da 
tion or revocation may include 
the prevailing party.;;' y  •
(b) When a court ordersVa per- 
a child during the child’s.mino 
emancipated;-the liability of tl 
upon the};happ̂ nmg?bf 
person .Haying. physic'dL'.custbd 
made, ifailsi-to..notify r. the'.pers 
attomeyofre'ebrd ofrthe perso 
the contingency, arid'continues 
refund. ajiy*,and. .all.moneys,re 
the-contingency] "except-',that .t! 
and' all :support'ipaymentsAvhi< 
original’brdef'%r.’supp'6'rt; .or 
whom payments; are.tto.;b2 ma 
payments, .or, his. ,or}heryatt 
contingency.ili.Jt> epO'dai
(c) In’-‘. tKel!Kcverftv,6blfgatipns''>. y -•■..•.i 'll .'Jvt/i vii. in -ii.iur.. j • >
bankruptcŷ : the .court-may.,mi 
nance and,education -.bf.the-chi
Amended by Stats’ 1972 'ch 1 ll'8 '§ :2; Stnts

. . . ‘n-v> I?  i- ii 'T O J -rAmendments; „ , . ,..in. 1 n -  .jil.'tl" tu n^i.>?..(;•,I.,*
1972 Amendment Added .flic llu rd and si. 
198p Am end iiicn t. il) Substituted " th e " ;! 
Adding llie..se«»ndjsen!aicc;.^ind.fti).sc 
persons -owing; such.iaraounU' V in .llic„J 
person .ordered! to .'p iy j.s u ppo rrtI for 
ientcncesj.lb); subsli^uting^'.llie. person 
subs iitu ting i"lhe o.verpayments.shall'i,f 
scntencer'nnd (d) add iog."or her"., after

N o re ^ !a ts ':'l9 7 '2 , ',c lr i ii? ''a ls o 1:provid 
R e s ^n n b iiify ’A c i 'p f 1972} ,, ,' i JJ,,J. . r .  10 iv.'j 1 :• 1 > ;-j 111.-. .- jI'',■ •;I (/., 1 m .' : 1 k; .■
Fam ily Law Rides: CRQ.RuleS|,120Let s« 
W ilk in Sum(nary i(8th:',<dj (ip *453 j,,463: 
5 IS8 .id '.\v :‘>MU«S litto frb u L ito 

Cal Ju r:3d iFam ily Law i§§ 305,; 310.318, 
Cal Forms-37:66. 'xitrrn t>l-nci;»v>i!i'V.;i 
I Am*Jur’ l ’ ro o f'o f Fn'cis 2il l/C lia n g e 'ir 
55 6 ret se<]t (Proofs thni ‘crfcurnstantw 
tc ju s iifr im o d ilic a t io k o fo fd e r) .} ' !'1 ' 

Rights and 6biigaiIorij'o f_ciiifd kiipport. ( 
Aniiu jm cnt o f la le f ’marriage'as.reviving 
ag

Right Ip e ra l i l oi) jiccrucd support, payn 
rspcndilurcs. 47 ALR3d i031... ,

_  vn-vu.-.iV,;.i: .•ii-’
Retrospective,increase in nllowanc ' ior.a 
Provision in decree,tbat one party, obtain 
A 1-^ 3d 9 . ,, .

R ight to cred it,on, ch ild support paymei 
made for benefit o f child. >7.7,ALR3d I 

Father's liab ility Tor support o f child fu 
but made no provision foi jppo rt. 91

i#cMicoij«r:
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65 DEERING’S PENAL § 278.5

Uirth Control § 5, Criminal Law §§ 60, 216, 
1700. 2352. 2353, 7.357, 235S. 2360, 2365, 
7366, 236S, 2377, 2379, 3169; Witkin Crimes 
np 519, 520. 52", 523, 525, 991; Criminal 
Procedure p 46; Summary (8th cd) p 3557.
§ 275. [Solid; ing and taking drug or 

submitting to an attempt to procure miscar­
riage: Exception*': Punishment.] Every
woman who solicits of any person any med' - 
cine, drug, or substance whatever, and takes 
the same, or who submits to any operation, 
or to the use of any means '-'‘"never, with 
intent thereby to procure r . ̂  image, ex­
cept as provided in the T apeutic Abor­
tion Act, Chapter 11 (commencing with 
Section 25950) of Division 20 of the Health 
and Safety Code, is punishable by imprison­
ment in the state prison. (1872; 1967 ch 327 
§4; 1976 ch 1139 § 168, operative July 1, 
1977.] Cal Jur 3d Criminal Law §§ 60, 216, 
2352, 2353, 2357, 2365, 3169.

§ 276. [Soliciting woman to submit to 
operation, etc., . procure miscarriage: Ex­
ceptions: Punishment: Proof necessary.] Ev­
ery person who solicits any woman to sub­
mit to any operation, or to the use of any 
means whatever, to procure a miscarriage, 
except as provided in the Therapeutic Abor­
tion Act, Chapter 11 (commencing with 
Section 25950) of Division 20 of the Health 
and Safety Code, is punishable by imprison­
ment in the county jail not longer than one 
year or in the state prison, or by fine of not 
more than five thousand dollars (S5.000). 
Such ofTcnse must be proved by the testi­
mony of two witnesses, or of one witness 
and corroborating circumstances. [1957 ch 
270 §1; 1967 ch 327 §5; 1976 ch 1139 
§ 169, operative July 1, 1977.] 21 Cal Jur 3d 
Criminal Law §§2352, 2353, 2365, 2387; 
Witkin Crimes pp 78, 79, 520, 525, 526.

CHAPTER 4 

Child Abduction
[The heading of Chapter 4. comitling of §5 27)1-210. w»i amended to read above by Stali 1976 clt 1399

5 81 ____

§ 278. Definition and penalty: Return of child. {
§ 278.5. Detention or concealment of child in violation of custody decree.
§ 280. Wilfully causing or permitting removal or concealment of child pursuant to adoption 

proceeding.

§ 278. [Definition and penalty; Return of 
child.] (a) Every person, not having a righ: 
of custody, who maliciously takes, entices 
away, detains or conceals any minor child 
with intent to detain or conceal such child 
from a parent, or guardian, or other person 
having the lawful charge of such child shall 
be punished by imprisonment in the state 
prison for two, three or four years, a fine of 
not more ll.an ten thousand dollars (S10,- 
000), or both, or imprisonment in a county 
jail for n period of not more than one year, a 
fine of not more than one thousand dollars 
(SI,000), or both.
(b) A child who has been detained or 

concealed in violation of subdivision(a) shall 
be returned to the person having lawful 
charge of the child. Any expenses incurred 
in returning the child shall be reimbursed as 
provided in Section 4605 of the Civil Code. 
Such costs shall be assessed against any 
defendant convicted of a violation of this 
section. [1976 ch 1399 §§ 10, 10.5, operative 
July I, 1977.]
§ 278.5. [Detention or concealment of 

child in violation of custody decree.] (a)

Every person who in violation of a custody 
decree takes, retains after the expiration of a 
visitation period, or conceals the child from 
his legal custodian, and every person who 
has custody of a child pursuant to an order, 
judgment or decree of any court which 
grants another person rights to custody or 
visitation of such child, and who detains or 
conceals such child with the intent to de­
prive the other person of such right to 
custody or visitation shall be punished by 
imprisonment in the state prison for a period 
of not more than one year and one day or 
by imprisonment in a county jail for a 
period of not more than one year, a line of 
not more than one thousand dollars (SI,- 
000), or both.
(b) A child who has been detained or 

concealed in violation of' subdivision (a) shall 
be returned to the person having lawful 
charge of the child. Any expenses incurred 
in returning the child shall be reimbursed as 
provided in Section 4605 of the Civil Code. 
Such costs shall be assessed against any 
defendant convicted of a violation of this 
section. [1976 ch 1399 § 11.]
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OREGON LEGISLATIVE ASSEMBLY-i979 Regular Session
House Bill 2538

Sponsored by Representative RICHARDS

SUMMARY
The fo llow ing summary is no t prepared by the sponsors o f the measure and is no t a part o f the 
body thereof sub ject to consideration by the Legisla tive Assembly. I t is an ed ito r 's b rie f 
statement o f the essential features c f the measure as introduced.

Creates a disputable presumption that Joint custody is in the best interests and welfare of the child.

NOTE : M atte r in bold face in an amended section is new; matter [italic and brackt:td\ is existing law to be om itted ;
complete new sections begin w ith SECTION .



A BILL FOR AN ACT 
Relating to domestic relations; amending ORS 107.137.
Be It. Enacted by the People of the State of Oregon:

Section 1. ORS 107.137 is amended to read;
107.137. (1) In determining custody of a minor child pursuant to ORS 107.105 or 107.135, the 

court shall give primary consideration to the best interests and welfare of the child. In determining 
the best interests and welfare of the child, the court may consider the following relevant factors;

(a) The emotional ties between the child and other family members;
(b) The interest of the parties in and attitude toward the child; and
(c) The desirability of continuing an existing relationship.
(2) The best interests and welfare of the child in a custody matter shall not be determined by- 

isolating any one of the relevant factors referred to in subsection (!) of this section, or any other 
relevant factor, and relying on it to the exclusion of other factors.

(3) No preference in custody shall be given to the mother over the father for the sole reason that 
she is the mother.

(4) It is a disputable presumption that joint custody is in the best interests and welfare of the child.
[(4J\ (5) In deter- ining custody of a minor child pursuant to ORS 107.105 or 107.135, the court

shall consider the conduct, marital status, income, social environment or life style of either party 
only if it is shown that any of these factors are causing or may cause emotional or physical damage 
to the child.

H B  2538 [2]
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visit; n rights of the parent or parents not 
having custody of such children.

(c) For the restraint of a party from in any 
manner molesting or interfering with the 
other or the minor children. ' =;-

* (d) That if minor children reside in the
family home and the court considers it neces­
sary.for their best'interest to do so, the court 
may require either party to move out'of the 
home for such period of. time and under such 
conditions as the court may determine,̂ wheth­
er the ‘ home ’is; rented, owned. or being "pur-- 
chased by one party or both parties? " 'l" „

V# 7J&J. i. -.jiUui ii V-.* >
f.r.(e)..Restxaining and enjoining.eitherpartj . 
or both fromlencvunbering.oridispô g;or.aii>,' 
of • theiiy’prpperty, ‘real or, personal, except,as 
ordered by.jtha court.-,; SVi*

••i • (f) Fdrthĉ rixporary. use, possession and 
control 'of-the read ori personal propjerty- of - the 
parti es’1 oreither1 of - themand-the payment ’of 
instalment liens and encumbrances'thereon. ">i

r* (g) That; even ;if no' hunor?J<̂ ldren̂ eside 
in the family home;,the court mayVequire one 
party to.moyeput of the home forsuch ‘period 
of time, and under such conditions as the court 
determines, ’/whether “‘the home /is' ' rented, 
owned or being purchased by'on’e party or both 
parties’ if ?that. party assaults br.'threatans -to’ 
assault.theĵ r̂ :;̂ ;̂ If’ i*7

-'■< ■•(2)'In;case default is ihade in-tha'payr-ieht1. 
of any moneys falling-due'under-the terms of-, 
an order-pending:suit, any such;delinquent, 
amount, shall be jentered ,and1.docketed as-a 
judgment, and execution may-issue thereon'to 
enforce paymentthereof in'the' same manner 
and with- like; effect hs upon a'final; decree.7 
Tlie remedy provided in this subsection shall 
be deemed cumulative and not exclusive./,.
*; »#!.— i. • • r i .,'••* • * * •  ■ ,

- cr, (3) .-The court, shall not require '.an under­
taking. incase of; the issuance, of .an order 
under, paragraph.(c), (d);-(e), (D.orCg) of sub-, 
section (l):of-thissection. .*. v . V '.-V'-.vr, i;

- • | i*\ . ' ^ , ' * . # • J* •

■ ' (4) In a'suit for annulment' or diskilution 
of marriage or' for • separation, wherein the 
parties‘are copetitioners or the respondent is 
found liy the court to be in default, the court 
may, when1 the' cause is otherwise ready for 
hearing on the merits, if support or custody of 
minor children is not involved, in lieu of such- 
hearing, Center ̂a decree ■ of annulment or 
dissolution or for. separation1 based upon an 
affidavit "'of1-the petitioner, setting-forth "a 
prima facie case, and covering such additional 
matters as the court may require.- 
[1971 c.280.§12;-1973 c.502 §7; 1977 c.205 51; 1977 c.847 
§1? 1977.c.878-§lo]. . . , - . ... J v

«* •»* if ^ ‘ • *. - I
♦ V* - C ’

‘ • 107.100 [Amended.by 1953 c.553 §2; 1953 c.635 §2; 
1961 c.540 §1; 1963 c.476 §1; 1965 c.603 §6: 1969 c.198 
§53; 1969 c.591 §283; repealed by. 1971 c.280 §23)
”••* * ’?’ * * i * • * f
.'.107.105 Provisions.--of decree. (1) 

Whenever, the court grants a decree of annul­
ment or.-dissolution of -marriage or of separa­
tion, it has power.further to decree as.follows:.

(a) For the future care and custody 6f the
minor children of the marriage by<*®e;£2?ty'
or jointly and ior the-visitation7 rights of the
parent or parents not having custody of such
children as it may:deem just and proper:";-”'1 *<j
• 'dj fix' "-'-11.' i - **' ■'f' ’ n.v" • *r*ir"(b) For-rne recovery "from the .party;, not
all6w£dthecare and̂aistxxiy'.bf £m̂ '̂ ldreiiT

gross or in :instolmento';c.or.;b6fli;’ as|mayjbe. 
just and proper, for.such party/either partyor 
both -parties ..to. contribiiteî t̂owardithe.support; 
arid, .welfare, of. suchi cluldren/The 
at. any. time jequiretah :aa»imting-‘froî 7the 
custodian of the.(riuldreri;withireferenre;£o.the 
use.ofthe money avvarded;.:

*£*' (c) For the '.support'of a party;1 m/gross7 p r ,’ 
in-instalments, or both7'such amount of. money.

nrl

ThecourtV.may >approve,gratify}' arid ' decree; 
ypluntary, •, property.;, settlement j ’ agreements 
providing for ,<»ntribution;to .the:supppitipf;a)'. 
party.. If. requested ̂by.-.either. party, :'.the;cpurt> 
shall:make - and .set. forth: >inyits.-;decree -the: 
findings of - fact ,upon VvyhiA.jitŝ awari.’j.ob- 
denial of support was’based. In-making such-

.(A) .The duration of.themarriage; ̂ prirv̂*-/ 

:(B).The ages of the parties;'--!

. X  CD)■ .Theu-'.work^^^en<» .ancf.ê nmg 
capacities;* ‘ ‘

’ / n \  rm ' • '*'• -- ’ - 1 - 1' * ! - '  * '

:, (F) -The provisions of the decree relating to 
custody of the minor children of the parties; v..f -.

(G)?fThe -.‘ages': health';'arid -dependency 
conditions of the children of the:parties; -or 
either of them; i.vr,: ;-:o A in)
■ ;i ‘(H) The need for maintenu-'.ce.'rctraining 
or education to;enable’the' spouse td'become 
employable at suitable work or to enable the 
spouse to pursue career objectives; and’— ; -

Such'bther matters as the court' shall 
deem r e l e v a n t .•

;,..,(d) For the. delivery to .one, party of such, 
party's [personal property in the possession or/
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any such order or orders pendente 
like judgment for such :• amount of 

(e) For the division-or othw diction money as the co u rt finds. W  reasonably

m m m M i
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the first instance and retain jurisdiction in 
equity therefor.
[1971 c.2S0 §13; 1973 c.502 §8; 1975 c.722 §1; 1975 c.733 
§2;1977 c.205 §2; 1977 c.847 §2; 1977 c.878 §2a]

107.108 Support or maintenance for 
child attending school. (1) In addition to any 
other authority of the court, the court may 
provide for. the support or maintenance of a 
child attending school*-.. , V . I •

(a) After the commencement of a suit for 
annulment .or dissolution , of . a marriage or for 
separation from bed'and board and before, the 
decree therein; ̂irv.jvfr** :«•: .•<.•’ . i -

(b) In a decree of ahniilment or dissolution 
of a marriage or of separation from'bod and 
board; and • ’•’• ** 'V—  ̂

(c) Dining the pendency of an appeal 
taken from all qrpart'ofadecree rendered in 
pursuance!’ of,-,’ORS,̂ i()7!005‘-\to1,".107.142, 
107.260,107.405,107.425,107.445 to 107.520, 
107.540,107.610 or this section.-;:V'-

(2) Anivorder-:/.providing, for-, temporary 
support pursuant to paragraph (c)'of subsec­
tion (1) of this section may .be modified at any 
time by the court making the'decree appealed 
from, shall provide that the support money be 
paid in monthly instalments, and shall. fur­
ther provide'■ that'' it :'is" to. be - in effect only 
during the pendency of. the_appeal. No appeal 
lies from any; suchtarai»râ tgrderv,

(3) If the court;provides for the support 
and maintenance; of, a child attending school 
pursuant'to this-section,7the:ch;,d. is.a‘ party 
for purposes of matters-related \ o that provi­
sion. - swerve*,;?,

(4) As used in' this section,';"cl ild attend­
ing school” means a child of’the parties who'is 
unmarried,- is 18 .years/ofrage'-.or oa’sr'and 
under 21. years of-age and is a student .-egu- 
larly attending' school,i community college', 
college or, university, .or regularly1attending a 
course .of. vocational̂  or : technical training 
designed to tit him for gainful employment.*.1/.! 
[I973 c827,512bl - - ’i.v'/iV.h of --j

107.110 [Amended by 1965 c.603 94; 1969 c.179 §1;: 
1969 c.198 654; 1969 c.591 §284; repealed by 1971 c.280
5281 . \  • 7, ; . ■• •• • I . . .  .'.•i ' l l , - 1 ’.*• .- “** . •' . > 1

107.115 * Effect "of' (decree; effective 
date; appeal. (1) A decree-of- annulment or 
dissolution of a  marriage restores' the parties 
thereto to the status of1 unmarried persons, 
unless a party is married to another person. 
Such decree shall give the court jurisdiction to 
award, to be effective immediately, the relief 
provided by OKS 107.105.. The decree shall 
revoke a - will, pursuant to the. provisions of 
ORS 112.315, .but . the decree shall, not be

effective in so far as it affects the marital 
status of the parties until the expiration of 60 
days from the date of the decree, or, if an 
appeal is taken, until the suit is determined 
on appeal, whichever is later. •< ...

(2) In case either party dies within the 
60-day period specified-in kibsection (1) of 
this section,* the decree snail be considered to 
have entirely terminated‘the marriage rela­
tionship immediately before'-"such death, 
unless an appeal is pending.; - ’' ,***'•■ !';;tl*

: • •  - s * ' *  ff; .“-•'•.I r it
.Vr)(3) (a) The Court .of, Appeals or Supreme 
Court shall rontinue to' have: jurisdiction, of 
such an appeal,.pending at the time,of the 
death 6f-;'eith’erj'pariyjf The-' appeal' may.. be 
continued; by: the pereonal representative’of 
the deceased party.'The attorney of record on 
the "appeal,, for the’-deceased party,'may’be 
allowed a reasonable attorney fee',' ta be paid 
from the decedent’s estate. However,' costs on 
appeal may not be awarded to either party.-, A

' f i(bi)'; The Oouirtr of Appeals''-'or"! Supreme 
Court'‘shall _ have‘ .the (power (to determine 
finally all matters presented on ;sucH appeal.’ 
Before making final disposition, the Court/of 
Appeals orSupreme 'jfcourt • may.-ircferYiKe 
proceeding back, to ithe trial. court -forisuch 
additional findings of fact as are required. yv.;a

Tlie mamage’relatioriship is terminate 
edJ in all respects ‘ at :.the:,expiration' of/ 'the 
60̂ day 'period ‘specified jin"subsection* (1); of 
this section,'or, if an nppeal is taken, when

, . -, , r . • - - * » t r • mi,* • < » •' . 'i , ' f;

the;suit is determined on appeal,' whichever is 
later,1 IwtKout' any
party. However, at any time withinThe dOKlay 
period or while an appeal is pending’,'the ooiirt 
may set aside'the decree upon motion of botli 
parlies; • ’vf.’.Vf " f x \rc“dill* .itniiifeV' .‘id:
-*0 “L '.b'•••'•«.•."O'* " •■•■(• ••; *(.•/“(

(5l A deciee declaring a marriage void or
dissolved shall specify the'dnte, on'which tlie 
decree becomes finally effective to terminate 
tlie marriage relationsliip of the parties.

" i ‘ ’ ' **, *s 1,1 * r** "l : * " I-
(6) The 60-day period specified in subsec­

tion (1) of this section* does not apply when-a 
decree declares a-marriage:void under ORS 
107.005. l:v ’ ■ > * ' : ' * ' »-.j
11971 c.280§14) .<■ *’ni *.{;!>;:. ;.*.- • *.-:’ ’ ••« hu*

*' ’ 107.120 lltepeaied by 1971 c.280 §281
!>. . ’ • i. •; ! . " . • w**v

107.125 [1965 c.386 §3; rep ea led  by 1971 c.280 §28) ’*.

107.126 Decrees and orders’as liens; 
duration. No order or decree L ~ tlie future 
payment of money in gross or in instalments, 
entered under,ORS 107.095 or 107.105, shall 
continue to be a lien on real property for a 
period of more than 10 years from the date of
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(5) In a proceeding held under subsection
(1) of this section, • the court may assess 
against either party a reasonable attorney fee 
for the benefit of the other party. -i
[1975 c.500 §3] ..

• *. v.

107.415 Notice of,change of status;of 
minor child required; effect of failure'to 
give notice. (1) If a party- is required by a 
decree of a court in a domestic relations suit, 
as defined in ORS 107.510, to contribute-to 
the support, nurture or education of a-minor 
child while the other party has custody there­
of, the custodial parent shall notify the party 
contributing such money when the minor 
child receives-income from-' his own-gainful 
employment;' or -is-'married- or' ̂enters •-the 
military service/•" -c '' jP

(2) Any ;custodial' parent1,who “does' not 
provide notice,’as required by subsectioiir(l) of 
this section may ‘be required by.'the roiirt'to 
•make 'restitution*to the contributing piartyjof 
any'money paid, as'required by the'decree: 
Tlie court may enter a judgment or satisfy all 
'dr-part of any accrued judgment to accomplish 
.the restitutions,. , : w G j s *  ;>* nn?* 
[1971 c.3W §1) . jo-.*',;; i 'ycq Wi»

'’'■&-107.420 [1961 c.340 51: repealed by 1971 c280 §281^ 
bn/: ivqoi'i.--• y cnvos*! csf
•Jvjj 107.425,-iInvestigation-,rof parties ;.in 
domestic: relations suit , involvingi welfare 
of children; counsel for .children; staff.. (1) 
Whenever,a domestic relations suit, as defined 
in ORS 107.510, is filed, or whenever.a habeas 
corpus' proceeding. or motion ;to, modify, an 
existing deciee in a domestic relations suit is 
before the'court, tlie court'having jurisdiction 
may, in cases in which there are rriinorchil- 
dren- involved, ̂cause an', investigation: to be 
made; os .to. the • character, family ̂relations; 
past conduct, earning ability and financial 
worth of the parties to tlie suit for the purpose 
of protecting the children’s .future interest. 
Tlie court may. defer the .entry of "a. final 
decree “until, the court is satisfied ,that' its 
decree in such suit will properly protect the 
welfare of. such' children. The’ investigative 
findings shall be offered us and subject to all 
rules of evidence.

. 4 r . ’».* * f n I’*'1 If)
• " (2) The court, on its own motion, may: . ‘
' ‘ 1 .» • . ; • • t* ■■ *' , O

(a) Cite either party to the suit.to appear, 
and testify as a witness during this investiga­
tion: and
. - .i • . .  v 11..,

(bp Appoint counsel for tlie children., A 
reasonnble. fee for nn attorney so appointed 
may,, be. charged against either or boLh of the 
parties or as a cost in the proceedings.. ,r n l '-
• fit* b I, ' » •

,.. 1.(3) The court having jurisdiction of cnse3 
dê  ribed in subsection (1) of this section may.

hire and fix the salaries of such professional 
and clerical personnel as1 are necessary to 
carry out the purposes of this section. The 
salaries of the professional and clerical assist­
ants shall be paid in the same manner as the 
salaries of county officers are"paid.
[1971 c.280 §3; 1973 c.502 §11]

'107.430 [Formerly 107.180; 1963 c.223 51; repealed 
by 1971 C.2S0 §28)

.*< . VMl > i"- . (•.*: '
107.431 . Modification; ot̂ portion of 

decree regarding visitation of minor childp 
•pnjcedime.'At any:time-after: a, decree of 
annulment or dissolution of a.marriage or a 
separation is granted, the court may, set aside, 
alter or modify so miicli of the\decree relating 
to visitation of a minor child as it'deems'just 
and proper or. may terminate or modify; that.*, 
part of:the order, or decree'requiring payment 
of money for the support of the minor,, child 
with whom visitation is being denied after:
«j -i

(1) Motion to set aside, alter or modify, is 
made by the parent having visitation rights;

(2) Service of notice on the parent or other 
person, having, custojlyuif the minor child is 
made in the manner provided by jaw • for 
service of a summons; and , \

(3) A showing that tlie parent'or other 1 
person having custody of the child or a person . 
acting in that parent or other person’s belialf 
•lias, interfered, with or denied without good 
cause the exercise of. the parent’s visitation - 
rights.'./w:»k« *U> ?•- 
[1977 c.878 §41:

I.-*'* H' *•> -yv. vyv
. .107.435 [1971 c.280 §19; repealed by ,1973 c.502 §18),
  , ••*

'0t 1107.440’ [1063 c.434 514;11065' ̂386* 91; repealed by 
.1971 c.'280 §28] •.«*:{,-» , y*v -t

•.)/; v• ; x- £«c.r., .y:sctj.v.i:- j ..«■ 'Vii/t;;:

* "'■ 107.445*. Attorney1 fees' in''certain do- 
mestic relations proceedings. In any pro­
ceeding brought under ORS 108.110 and 
108.120,' and in any contempt proceeding 
brought to compel compliance with any orders 
authorized by ORS 107.095, or with the decree 
in any suit'to annul or dissolve a marriage or 
for separation tlie court may'make an order 
awarding to a party 'a1 sum of money deter­
mined to'bo ( reasonable as nn attorney fee 
therein. ’Hie order 'ahall be entered and dock­
eted as a judgment, and execution may issue 
thereon in tlie same maimer and with like 
effect as upon a final decree. . •/ ; - .
[1971 c.280 §18) . o' K" rr.,,;-., :. a/»'

a: 107.450 (1963 c.434’§13; 1965 c.386 §2; repealed by 
1971 c.250 §28] • ' <>• kf
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26.04.210 Title 26 RCW: Domestic Relations
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upon the payment of a license fee as fixed in R C W  36- 
.18.010 shall require each applicant therefor to make 
and file in his office upon blanks to be provided by the 
county for that purpose, an affidavit showing that they 
arc not afflicted with any contagious venereal disease. 
He shall also require an affidavit of some disinterested 
credible person showing that neither of said persons is an 
habitual criminal, and that the applicants are the age of 
eighteen years or over: Provided, further. That if the 
consent in writing is obtained of the father, mother, or 
legal guardian of the person for whom the license is re­
quired, the license may be granted in eases where the 
female has attained the age of seventeen years or the 
male has attained the age of seventeen years. Such affi­
davit may be subscribed and sworn to before any person 
authorized to administer oaths. Anyone knowingly 
swearing falsely to any of the statements contained in 
the affidavits mentioned in this section shall be deemed 
guilty of perjury and punished as provided by the laws of 
the state of Washington. [1979 ex.s. c 128 § 2; 1973 1st 
ex.s. c 154 § 29; 1970 ex.s. c 17 § 5; 1963 c 230 § 4; 
1959 c 149 § 3; 1909 ex.s. c 16 § 3; 1909 c 174 § 3; 
Code 1881 §§ 2391, 2392; 1867 p 104 § I; 1866 p 83 §§ 
13, 14; RRS § 8451.)

Severability 1973 1st ex.s. c 154: See note following RCW
2.12.030.
Penally for violation of marriage requirements: RCW 26.04.230.

26.04.220 Retention of license by person solemniz­
ing Auditor's record. The person solemnizing the
marriage is authorized to retain in his possession the li­
cense, but the county auditor who issues the same, be­
fore delivering it, shall enter in his marriage record a 
memorandum of the names of the parties, iho consent of 
the parents or guardian, if any, and the name of the af­
fiant and the substance of the affidavit upon which said 
license issued, and the date of such license. [Code 1S81 
§ 2393; 1866 p 84 § 15; RRS § 8453.]

26.04.230 Penalty for violation of marriage require­
ments. Any person knowingly violating any of the provi­
sions of ’this act shall, upon conviction thereof, be 
punished by a fine of not more than one thousand dol­
lars, or by imprisonment in the state penitentiary for a 
period of not more than three years, or by both such fine 
and imprisonment. [1909 ex.s. c 16 § 4; 1909 c 174 § 4; 
Code 1881 § 2394; 1866 p 84 § 16; RRS § 8452.]

•Reviser's note: * ihis net" is codified as RCW 26.04.030, 26.04.040, 
26.04.210, and 26.04.230.

26.04.240 Penalty fur unlawful solemnization-
Code 1881. Any person who shall undertake to join oth­
ers in marriage knowing that lie is not lawfully author­
ized so to do, or any person authorized to solemnize 
marriage, who shall join persons in marriage contrary to 
the provisions of ’this chapter, shall, upon conviction 
thereof, be punished by a fine of not more than five 
hundred, nor less than one hundred dollars. (Code 1881 
§ 2395; 1866 p 84 § 17; RRS § 8454. FORMER PART 
OF SECTION: 1909 c 249 § 419; RRS § 267! now 
codified as R C W  26.04.250.]

•Reviser's nole: "this chapter' (chapter 182, Code 1881) is codified 
as RCW 26.04.010, 26.04.050 through 26.04.140 and 26.04.220 
through 26,04.240. Code 1881 §§ 2391 and 2392, being part o f chap­
ter 182, Code 1881, appear to be superseded by 1909 ex.s. c 16 § 3 
(RCW 26.04.210) which is subject to the penalties o f RCW 26.04.230.

26.04.250 Penalty for unlawful solemnization :
1909 c 249. Every person who shall solemiizc a mar­
riage when cither party thereto is know.t to him to be 
under the age of legal consent or a marriage to which, 
within his knowledge, any legal impediment exists, shall 
be guilty of a gross misdemeanor. [1979 ex.s. c 128 § 3; 
1909 c 249 § 419; RRS § 2671. Formerly .RCW 26.04- 
.240, part.]

Punishment of gross misdemeanor when not fixed by statute: RCW 
9.92.020.

••(A*
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Chapter 26.09 

DISSOLUTION OF MARRIAGE-

:r:
_r irr a ru o u r t i j

SEPARATION DECLARATIONS CONCERNING
VALIDITY OF MARRIAGE

Sections I
26.09.010 C ivil practice to govern Designation o f proceed­

ings------Decrees.
26.09.020 Petition in proceeding for dissolution o f marriage, legal

separation, or for a declaration concerning va lid ity o f 
marriage Contents Parties. ;

26.09.030 ̂ J C e w io iT fo r dissolution o f mdrriage Court proceed­
ings. findings Transfe^ to fam ily court Legal ‘
separation in lieu o f dissolution.

26.09.040 Petition to have marriage declared invalid or jud ic ia l
determination o f va lid ity Procedure Find­
ings------Grounds------- Legitimacy o f children.

26.09.050 Provisioi s for child support, custody and visita tion--------
Maintenance Disposition o f properly and
liabilities.

26.09.060 Temporary maintenance or child support Tempor­
ary restraining order Prelim inary injunction.

26.09.070 Separation contracts.
26.09.080 Disoosition o f property and liab ilities Factors.
26.09.090 Maintenance orders fo r either spouse Factors.
26.09.100 Child support Apportionment o f expense.
26.09.110 M ino r or dependent ch ild Court appointed attorney

to represent--------Payt icnt o f costs, fees, and
disbursements.

26.09.120 Support or maintenance payments-------To whon
paid------Arrearages.

26.09.130 Support or maintenance payments-------O rder to make
assignment o f periodic earnings or trust income-------
Duty o f payor to withhold and transmit.

26.09.140 Payment o f costs, attorney's fees, etc.
26.09.150 Decree o f dissolution o f marriage, legal separation, or

declaration o f inva lid ity F ina lity Appeal-------
Conversion o f decree o f legal separation lo decree o f 
dissolution-------Name o f wife.

26.09.160 Failure comply w ith decree or temporary in junc­
tion------ Obligation to make support or maintenance
payments or permit visitation not suspended-------
Motion.

26.09.170 Modification o f decree for maintenance or support,
property disposition Term ination o f maintenance
obligation and child support Gtuunds.

26.09.180 Child custody proceeding Commencement No­
tice Intervention.

26.09.190 Child custody--------Relevant factors in awarding custody.
26.09.200 Child custody--------Temporary custody order------- Vaca­

tion o f order.
26.09.210 Child cuslooy--------Interview w ith child by court-------

Advice o f professional personnel.
26.09.220 Child custody--------Investigation and report.

[T itle 26 RCW— p 4| <1981 Erf.)



Dissolution of Marriage 26.09.040

26.09.230 Child custody-------P rio rity status o f proceedings--------
Hearing Record Expenses o f witnesses.

26.09.240 Child custody-------V isitation rights.
26.09.250 Child custody-------Powers and duties o f custodian--------

Supervision by appropriate agency when necessary.
26.09.260 Child custody decree Modification.
26.09.270 Child custody Temporary custody order or modifi­

cation o f custody decree A ffidav its required.
26.09.280 Child custody or support actions or proceedings-------

Venue.
26.09.290 Final decree o f divorce nunc pro tunc.
26.09.300 Restraining orders Notice Refusal to com­

ply Penally (V fM K f.
26.09.900 Construction Pending divorce actions.
26.09.901 Conversion o f pending action to dissolution proceeding.
26.09.902 RCW 26.09.900 and 26.09.901 deemed in effect on July

16. 1973.
26.09.905 Construction o f chapter with uniform child custody ju ­

risdiction act (chapter 26.27 RCW ).

Living in marital relationship within state submits person to stale ju­
risdiction as to proceedings under this chapter: RCW 4.28.185. 

Process Domestic relations actions: Rules of court: CR 4.1.

26.09.010 Civil practice to govern Designation of
proceedings Decrees. (1) Except as otherwise specif­
ically provided herein, the practice in civil action shall 
govern all proceedings under this chapter, except that 
trial by jury is dispensed with.
(2) A proceeding for dissolution of marriage, legal 

separation or a declaration concerning the validity of a 
marriage shall be entitled "In re the marriage of
........and ..... * Such proceeding may be
filed in the superior court of the county where the peti­
tioner resides.
(3) In cases where there has been no prior proceeding 

in this state involving the marital status of the parties or 
custody or support obligations, a separate custidy or 
support proceeding shall be entitled "In re the (custody) 
(support) of........."
(4) The initial pleading in all proceedings for dissolu­

tion of marriage under this chapter shall be denominated 
a petition. A responsive pleading shall be denominated a 
response. Other pleadings, and all pleadings in other 
matters under this chapter shall be denominated as pro­
vided in the civil rules for superior court.
(5) In this chapter, "decree" includes "judgment".
(6) A decree of dissolution, of legal separation, or a 

declaration concerning the validity of a marriage shall 
not be awarded to one of the parties, but shall provide 
that it affects the status previously existing between the 
parties in the manner decreed. [1975 c 32 § 1; 1973 1st 
ex.s, c 157 § I.]

26.09.020 Petition in proceeding for dissolution of 
marriage, legal separation, or for a declaration concern­
ing validity of marriage Contents Parties. (1) A
petition in a proceeding for dissolution of marriage, legal 
separation, or for a declaration concerning the validity 
of a marriage, shall allege the following:
(a) The last known residence of each party;
(b) The da'c and place of the marriage;
(c) If the parties arc separated the date on which the 

separation • :currcd;
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(d) The names, ages, and addresses of any child de­
pendent upon cither or both spouses and whether the 
wife is pregnant;
(e) Any arrangements as to the custody, visitation and 

support ol the children and the maintenance of a spouse;
(0 A statement specifying whether there rs commu­

nity or separate property owned by the parties to be dis­
posed of;
(g) The relief sought.
(2) Either or both parties to the marriage may initiate 

the proceeding. [1973 2nd ex.s. c 23 § 1; i 973 1st ex.s. c 
157 § 2.]

26.09.030 Petition for dissolution of marriage---
Court proceedings, findings Transfer to family >
court— ^Legal separation in lieu of dissolution. When a 
party who is a resident of this state’pr a member
of the armed forces and is stationed* in this state, peti­
tions for a dissolution, of marriage, and alleges that the 
marriage is irretrievably broken and when ninety days 
have elapsed since the petition was filed and from the 
date when service of summons was made upon the re­
spondent or the first publication of summons was made, 
the court shall proceed as follows:
(1) If the other party joins in the petition or docs not 

deny that the marriage is irretrievably broken, the court 
shall enter a decree of dissolution.
(2) If the other p̂ rty-alleges that the petitioner was 

induced to file the petition by fraud, or c/crcion, the 
court shall make a finding as to that allegation and, if it 
so finds shall dismiss the petition.
(3) If the other party denies that the marriage is irre­

trievably broken the court shall consider all relevant 
factors, including the circumstances that gave rise to the 
filing of the petition and the prospects for reconciliation 
and shall:
(a) Make a finding that the marriage is irretrievably 

broken and enter a decree of dissolution of the marriage; 
or
(b) At the request of either party or on its own mo'- 

tion, transfer the cause to the family court, refer them to-* 
another counseling service of their choice, and request a 
report back from the counseling service within sixty 
days, or continue the matter for not more than sixty 
days for hearing. If the cause is returned from the fam­
ily court or at the adjourned hearing, the court shall:
(i) Find that the parties have agreed to reconciliation 

and dismiss the petition; ot
(ii) Find that the parties have not been reconciled, 

and that cither party continues to allege that the mar­
riage is irretrievably broken. When such facts are found, 
the court shall enter a decree of dissolution of the 
marriage.
(4) If the petitioner requests the court to decree legal 

separation in lieu of dissolution, the court shall enter the 
decree in that form unless the other party objects and 
petitions for a decree of dissolution or declaration of in­
validity. [1973 1st ex.s. c 157 § 3.)

26.09.040 Petition to have marriage declared invalid 
or judicial determination of validity Procedure---
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While both parties to an alleged marriage arc living" and 
at least one party is resident in this state or a member of 
the armed service and stationed in the state, a petition to 
have the marriage declared invalid may be sought by
(a) Either or both parties, or the guardian of an in­

competent spouse, for any cause specified in subsection
(4) of this section; or
(b) Either or both parties, the legal spouse, or a ̂hiid 

of either party when it is alleged that the marriage is 
bigamous.
(2) If the validity of a marriage is denied or ques­

tioned at any time, either or both parties to the marriage 
may petition the court for a judicial determination of the 
validity of such marriage.
(3) In a proceeding to declare the invalidity of a mar­

riage, the court shall proceed in the manner and shall 
have the jurisdiction, including the authority to provide 
for maintenance, cus'ody, visitation, support, and divi- 
sion of the property of the parties, provided by this 
chapter.
(4) After hearing the evidence concerning the validity 

of a marriage, if both parties to the alleged marriage arc 
still living, the court:
(a) If it finds the marriage to be valid, shall enter a 

decree of validity;
(b) If it finds that:(i) The marriage should not have been contracted be­

cause of age of one or both of the parties, lack of re­
quired parental or court approval, a prior’undissolved 
marriage of one or both of the parties, reasons of con­
sanguinity, or because a party lacked capacity to consent 
to the marriage, cither because of mental incapacity or 
because of the influence of alcohol or other incapacitat­
ing substances, or because a party was induced to enter 
into the marriage by force or duress, or by fraud involv­
ing the essentials of marriage, and that the parties have 
not ratified their marriage by voluntarily cohabiting af­
ter attaining the age of consent, or after attaining ca­
pacity to consent, or after cessation or the force or 
duress or d.'scovery of the fraud, shall declare the mar­
riage inval.d as of the date it was purportedly 
contracted;
(ii) The marriage should not have been contracted 

because of any reason other than those above, shall upon 
motion or a party, order any action which may be ap­
propriate to complete or to correct the record and enter 
a decree declaring such marriage to be valid for all pur­
poses from the date upon which it was purportedly 
contracted;
(c) If it finds that a marriage contracted in a juris­

diction other than this state, was void or voidable under 
the law of the place where the marriage was contracted 
and in the absence of proof that such marriage was sub­
sequently validated by the laws of the place "of contract 
or of a subsequent domicile of the parties, shall declare 
the marriage invalid as of the date of the marriage
(5) Any child of the parties born or conceived during 

the existence of a marriage of record is legitimate and
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Findings Grounds Legitimacy of children. (I) remains legitimate notwithstanding the entry of a decla- 
rai:on of invalidity of the marriage. [1975 c 32 § 2; 1973 
1st ex.s. c 157 § 4.]

26.09.05A~Provisions for cbild~supportr custody-'and*
visitation*— Maintenance Disposition of property
and liabilities. In entering a decree of dissolution of 
marriage, legal separation, or declaration of invalidity, 
the court shall consider, approve, or make provision for 
child custody and visitation, the support of any child of 
the marriage entitled to support, the maintenance of ei­
ther spouse, and' the disposition of property and liabili­
ties of the parties. [1973 1st ex.s. c 157 § 5.]

26.09.060 Temporary maintenance or child sup­
port Temporary, restraining order Preliminary
injunction. (1) In a proceeding for:
(a) Dissolution of marriage, legal separation, or a 

declaration of invalidity; or
(b) Disposilion of property or liabilities, maintenance, 

or support following dissolution of the marriage by a 
court which lacked personal jurisdiction over the absent 
spouse; cither party maj move for temporary mainte­
nance or for temporary support of children entitled to 
support. The motion shall f accompanied by an affida­
vit scttmgJonh the factual basis for the motion and the 
amounts requested. /
(2) As a part of a motion for temporary maintenance 

or support or by independent motion accompanied by 
affidavit, cither party may request the court to issue a 
temporary restraining order or preliminary injunction, 
providing relief proper in the circumstances, and re­
straining or unjoining any person from:
(a) Transferring, removing, encumbering, concealing, 

or in any way disposing of any property except in the 
usual course of business or for the necessities of life, 
and, if so restrained or enjoined, requiring him to notify 
the moving party of any proposed extraordinary expend­
itures made after the order is issued;
(b) Molcsling or disturbing the peace of the other 

party or of any child;
(c) Entering the family home or the home of the other 

party upon a showing of the necessity therefor;
(d) Removing a child from the jurisdiction of the 

court.
(3) The court may issue a temporary restraining order 

without requiring notice to the other party only if it 
finds on the basis of the moving affidavit or other evi­
dence that irreparable injury could result if an order is 
not issued until the time for responding has elapsed.
(4) The court may issue a temporary restraining order 

or preliminary injunction and an order for temporary 
maintenance or support in such amounts and on such 
terms as arc just and proper in the circumstances.
(5) A temporary order, temporary restraining order, 

or preliminary injunction:
(a) Docs not prejudice the rights of a party or any 

child which arc to be adjudicated at subsequent hearings 
in the proceeding;
(b) May be revoked or modified;
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(c) Terminates when the final decree is entered or 
when the petition for dissolution, legal separation, or 
dec.aration of invalidity is dismissed. [1975 c 32 § 3;
1973 1st ex.s. c 157 § 6.]
%

26.09.070 Separation contracts. (1) The parties to a 
marriage, in order to promote the amicable settlement of 
disputes attendant upon their separation or upon the fil­
ing of a petition for dissolution of their marriage, a de­
cree of legal separation, or declaration of invalidity of 
their marriage, may enter into a written separation con­
tract providing for the maintenance of either of them, 
the disposition of any property owned by both or either 
of them, the custody, support, and visitation of their 
children and for the release of each other from all obli­
gation except that expressed in the contract.
(2) If the parties to such contract elect to live separate 

and apart without any court decree, they may record 
such contract and cause notice thereof to be published in 
a legal newspaper of the county wherein the parties re­
sided prior to their separation. Recording such contract 
and publishing notice of the making thereof shall consti­
tute notice to all persons of such separation and of the 
facts contained in the recorded document.
(3) If either or both of the parties to a separation 

contract shall at the time of the execution thereof, or at 
a subsequent time, petition the court for dissolution of 
their marriage, for a decree of legal separation, or for a 
declaration of invalidity of their marriage, the contract, 
except for those terms providing for the custody, sup­
port, and visitation of children, shall be binding upon the 
court unless it finds, after considering the economic cir­
cumstances of the parties and any other relevant evi­
dence produced ty the parties on their own motion or on 
request of the -'ourt, that the separation contract was 
unfair at the time of its execution.
(4) If the court in an action for dissolution of mar­

riage, legal separation, or declaration of invalidity finds 
that the separation contract was unfair at the time of its 
execution, it may make orders for the maintenance of 
either party, the disposition of their property and the 
discharge of their obligations.
(5) Unlcis the separation contract provides to the 

contrary, the a'-ement shall be set forth in the decree 
of dissolution, legal separation, or declaration of invalid­
ity. or filed in the action or made an exhibit and incor­
porated by reference, except that in all cases the terms 
for custody, support, and visitation shall be set out in the 
decree, and the parties shall be ordered to comply with 
its terms.
(6) Terms of the contract set forth or incorporated by 

reference in the decree may be enforced by all remedies 
available for the enforcement of a judgment, including 
contempt, and arc enforceable as contract terms.
(7) When the separation contract so provides, the de­

cree may expressly preclude or limit modification of any 
provision for maintenance set forth in the decree. Terms 
of a separation contract pertaining to custody, support, 
and visitation of children and, in the absence of express
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provision to the contrary, terms providing for mainte­
nance set forth or incorporated by reference in the de­
cree arc automatically modified by modification of the 
decree.
(8) If at any time the parties to the separation con­

tract by mutual agreement elect to terminate the sepa­
ration contract they may do so without formality unless th e  contract was recorded as in subsection (2) oi inis 
section, in which case a statement should be filed termi­
nating the contract. [1973 1st ex.s. c 157 § 7.]

26.09.080 Disposition of property and liabilities---
Factors. In a proceeding for dissolution of the marriage, 
legal separation, declaration of invalidity, or in a pro­
ceeding for disposition of property following dissolution 
of the marriage by a court whidh lacked persona! juris­
diction over the absent spouse or lacked jurisdiction to 
dispose of the property, the court shall, without regard 
to marital misconduct, make such disposition of the 
property and the liabilities.of the parties, cither commu­
nity or separate, as shall appear just and equitable after 
considering all relevant factors including, but not limited 
to:
(1) The nature and extent of the community property;
(2) The nature and extent of the separate property;
(3) The duratipn̂ ofxhe marriage; and j
(4) The economic circumstances of capfi spouse at the 

time the division of property is to become effective, in­
cluding the desirability of awarding the family home or 
the right to live therein for reasonable periods Ij a 
spouse having custody of any children. [1973 1st ex.s. c 
157 §8.)

26.09.090 Maintenance orders for either spouse---
Factors. (1) In a proceeding for dissolution of marriage, 
legal separation, declaration of invalidity, or in a pro­
ceeding for maintenance following dissolution of the 
marriage by a court which lacked personal jurisdiction 
over the absent spouse, the court may grant a mainte­
nance order for cither spouse. The maintenance order 
shall be in such amounts and for such periods of time as 
the court deems just, without regard to marital miscon­
duct, after considering all relevant factors including but 
not limited to:
(a) The financial resources of the party seeking main­

tenance, including separate or community property ap­
portioned to him, and his ability '.o meet his needs 
independently, including the extent ,o which a provision 
for support of a child living with the party includes a 
sum for that party as custodian;
(b) The time necessary to acquire sufficient education 

or training to enable the party seeking maintenance to 
find employment appropriate to his skill, interests, style 
of life, and other attendant circumstances;
(c) The standard of living established during the 

marriage;
(d) The duration of the marriage;
(c) The age, physical and emotional condition, and fi­

nancial obligations of the spouse seeking maintenance; 
and
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(0 The ability of the spouse from whom maintenance 
is sought to meet his needs and financial obligations 
while meeting those of the spouse seeking maintenance. 
[1973 Ist ex.s. c 157 § 9.)

26.09.100 Child support Apportionment of ex­
pense. In a proceeding for dissolution of marriage, legal 
separation, declaration %.*. inTmiuiiy, maintenance, or 
child support, after considering all relevant factors but 
without regard to marital misconduct, the court may or­
der cither or both parents owing a duty of support to any 
child of the marriage dependent upon cither or both 
spouses to pay an amount reasonable or necessary for his 
support. [1973 1st ex.s. c 157 § 10.]

provisions of R CW  7.33.280 in regard to exemptions in 
garnishment proceedings shall apply to such assign­
ments. The assignment is binding on the employer, trus­
tee or other payor of the funds two weeks after service 
upon him of notice that it has been made. The payor 
shall withhold from the earnings or trust income payable 
to the person obligated to support the amount specified 
m the assignment and oItu.II uuusuiii the payments to the 
person specified in the order. The payor may deduct 
from each payment a sum not exceeding one dollar as 
reimbursement for costs. An employer shall not dis­
charge or otherwise discipline an employee qs a result of 
a wage or salary assignment authorized by this section! 
[1973 1st ex.s. c 157 § 13.]

26.09.110 Minor or dependent child Court ap­
pointed attorney to represent Payment of costs, fees,
and disbursements. The court may appoint an attorney to 
represent the interests of a minor or dependent child 
with respect to his custody, support, and visitation. The 
court shall enter an order for costs, fees, and disburse­
ments in favor of the child's attorney. The order shall be 
made against cither or both parents, except that, if both 
parlies arc indigent, the costs, fees, and disbursements 
shall be borne by the county. [1973 1st ex.s. c 157 § 11.]

Process Domestic relations actions: Rules of court: CR 4.1.

26.09.120 Support or maintenance payments To
whom paid Arrearages. (1) The court may, upon its
own motion or upon motion of either party, order sup­
port or maintenance payments to be made to:
(a) The person entitled to receive the payments; or
(b) The department of social and health services pur­

suant to chapters 74.20 and 74.20A 1CW; or
(c) The clerk of court as trustee lor remittance to the 

person entitled to receive the payments.
(2) If payments are made to the clerk of court:
(a) The clerk shall maintain records listing the 

amount of payments, the dale when payments arc re­
quired to be made, and the names and addresses of the 
parties affected by the order; and
(b) The parties affected by the order shall inform the 

clerk of the court of any change of address or of other 
conditions that may affect the administration of the or­
der; and
(c) The clerk of the court shall, if the party fails to 

make required payment, send by first class inaii notice 
of the arrearage to the obligor. If payment of the sum 
due is not made to the clerk of the court within ten days 
after sending notice, the clerk of the court shall certify 
the amount due to the prosecuting attorney. [1973 1st 
ex.s. c 157 § 12.]

26.09.130 Support or maintenance payments---
Order to make assignment of periodic earnings or trust
income Duly of payor to withhold and transmit. The
court may order the person obligated to pay support or 
maintenance to make an assignment of a part of his 
periodic earnings or trust income to the person or agency 
entitled to receive the payments: Provided, That the

26.09.140 Payment of costs.'.attorney's fees, etc The"* 
court from lime to time after considering the financial 
resources of both parties may order a party to pay a * 
reasonable amount for the cost to the other party of 5 
maintaining or defending any proceeding under this 
chapter and for reasonable attorney's fees or other pro­
fessional fees in connection therewith, including sums for 
legal services rendered and costs incurred prior to the 
commencement of the proceeding or enforcement or 
modification proceedings after entry of judgment.
Upon any appeal, the appellate court may, in its dis­

cretion, order a-party"to pay for the cost to the other 
party of maintaining the appeal and alforncy's fees in 
addition to statutory costs.
The court may order that the attorney's fees be paid 

directly to the attorney who may enforce the oidcr in his 
name. [1973 1st ex.s. c 157 § 14.]

26.09.150 Decree of dissolution of marriage, legal
separation, or declaration of invalidity Finality---
Appeal Conversion of decree of legal separation to
decree of dissolution Name of wife. A decree of dis­
solution of marriage, legal separation, or declaration of 
invalidity is final when entered, subject to the right of 
appeal. An appeal which does not challenge the finding 
that the marriage is irretrievably broken or was invalid, 
docs not delay the finality of the dissolution or declara­
tion of invalidity and either party may remarry pending 
such an appeal.
No earlier than six months after entry of a decree of 

legal separation, on motion of cither party, the court 
shall convert the decree of legal separation to a decree of 
dissolution of marriage. The clerk of court shall com­
plete the certificate as provided for in R C W  70.58.200 
on the form provided by the department of social and 
health services. Jn or before the tenth day of each 
month, the clerk of the court shall forwaid to the s'atc 
registrar of vital statistics the certificate of each decree 
of divorce, dissolution of marriage, annulment, or sepa­
rate maintenance granted during the preceding month.
Upon request by a wife whose marriage is dissolved or 

declared invalid, the court shall order a former name re­
stored and may, on motion of either party, for just and 
reasonable cause, order the wife to assume a name othcr 
than that of the husband. [1973 1st ex.s. c 157 § 15.]
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26.09.160 --Failure to- comply with decree, or tempor-^ 
nry injunction— *— Obligation to make support or maint&a
nance payments, or permit visitation not suspended---
Motion. If a parly fails to comply with a provision of a 
decree or temporary order of injunction, the obligation 
of the other party to make payments for support or 
maintenance or to permit' isitation is not suspended, but 
he may move the court to grant an appropriate order. 
[1973 1st ex.s. c 157 § io.j

26.09.170 Modification of decree for maintenance or 
support, property disposition Termination of mainte­
nance obligation and child support Grounds. Except
as otherwise provided in subsection (7) of R C W  26.09- 

the provisions of any decree respecting mainte­
nance or support may be modified only as to 
installments accruing subsequent to the motion for mod­
ification and only upon a showing of a substantial 
change of circumstances. The provisions as to property 
disposition may not be revoked or modified, unless the 
court finds the existence of conditions that justify the 
reopening of a judgment under the laws of this state.
Unless otherwise agreed in writing or expressly pro­

vided in the decree the obligation to pay future mainte­
nance is terminated upon the death of cither party or the 
remarriage of the party receiving maintenance.
Unless oti.jrwise agreed in writing or expressly pro­

vided in the decree, provisions for the support of a child 
are terminated by emancipation of the child or by the 
death of the parent obligated to support the child. [1973 
1st ex.s. c 157 § 17.]

26.09.180 Child custody proceeding Commence­
ment Notice Intervention. (1) A child custody
proceeding is commenced in the superior court:
(a) By a parent:
(1) By filing a petition for dissolution of marriage, le­

gal separation or declaration of invalidity; or
(ii) By filing a petition seeking custody of the child in 

the county where the child is permanently resident or 
where he is found; or
(b) By a person other than a parent, by filing a peti­

tion seeking custody of the child in the county where the 
child is permanently resident or where lie is found, but 
only if the child is not in the physical custody of one of 
its parents or if the petitioner alleges that neither parent 
is a suitable custodian.
(2) Notice of a child custody proceeding shall be 

given to the child's parent, guardian and custodian, who 
may appear and be heard and may file a responsive 
pleading. Tlie court may, upon a showing of good cause, 
permit tlie intervention of other interested parties. [1973 
1st ex.s. c 157 § 18.]

26.09.190 Child custody— R̂elevant factoi. in 
awarding custody. The court shall determine custody . i 
accordance with the best interests of the child. The court 
shall consider all relevant factors including:
(1) The wishes of the child's parent or parents as to 

his custody and as to visitation privileges;
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(2) The wishes of the child as to his custodian and as 
to visitation privileges;
(3) The interaction and interrelationship of the child 

with his parent or parents, his siblings, and any other 
person who may significantly affect the child's best 
interests;
(4) The child's adjustment to his home, school, and 

community; and
(5) The mental and physical health of all individuals 

involved.
The court shall not consider conduct of a proposed 
guardian that does not affect the welfare of the child. 
[1973 1st cx.s. c 157 § 19.]

26.09.200 Child custody Temporary custody or­
der Vacation of order. A party to a custody pro­
ceeding may move for a temporary custody order. The 
motion must be supported by an affidavit as provided in 
R C W  26.09.270. The court may award temporary cus­
tody after a hearing, or, if there is no objection, solely on 
the basis of the affidavits.
If a proceeding for dissolution of marriage, legal sep­

aration, or declaration of invalidity is dismissed, any 
temporary custody order is vacated unless a parent or 
the child's custodian moves that the proceeding continue 
as a custody proceeding and the court finds, after a 
hearing, thatjiio-'circumstanccs of the parents and the 
best interests of the child require thj(t a custody decree 
be issued.
If a custody proceeding commenced in the absence of 

a petition for dissolution of marriage, legal separation, 
or declaration of invalidity, (subsection (1) of R C W  26- 
.09.180) is dismissed, any temporary order is vacated. 
[1973 1st cx.s. c 157 § 20.]

76.09.210 Child custody Interview with child by
court Advice of professional personnel. The court
may interview the child in chambers to ascertain the 
child's wishes as to his custodian and as to visitation 
privileges. The court may permit counsel to be present at 
the interview. The court shall cause a record of the in­
terview to be made and to be made part of the record in 
the case.
The court may seek the advice of professional person­

nel whether or not they are employed on a regular basis 
by the court. The advice given shall be in writing and 
shall be made available by the court to counsel upon re­
quest. Counsel may call for crns-cxa mi nation any pro­
fessional personnel consulted by the court. (1973 1st 
cx.s. c 157 § 21.]

26.09.220 Child custody Investigation and report.
(I) In contested custody proceedings, and in other cus­
tody proceedings if a parent or the child's custodian so 
requests, the court may order an investigation and report 
concerning custodian arrangements for the child. The 
investigation and report may be made by the staff of the 
juvenile court or other professional social service organi­
zation experienced in counseling children and families.
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(2) In preparing his report concerning a child, the in­
vestigator may consult any person who may have infor­
mation about the child and his potential custodian 
arrangements. Upon order of the court, the investigator 
may refer the child to professional personnr.l for diagno­
sis. The investigator may consult with and obtain infor­
mation from medical, psychiatric, or afher expert 
persons who have served the child in ?h<r past without 
obtaining the consent of the parent or the child's custo­
dian; but the child's consent must be obtained if he has 
reached the age of twelve, unless the court finds that he 
lacks mental capacity to consent. If the requirements of 
subsection (3) of this section are fulfilled, the investiga­
tor's report may be received in evidence at the hearing.
(3) The court shall mail the investigator's report to 

counsel and to any party not represented by counsel at 
least ten days prior to the hearing unless a shorter time 
is ordered by the court for good cause shown. The inves­
tigator shall make available to counsel and tc any party 
not represented by counsel the investigator's file of un­
derlying data and reports, complete texts of diagnostic 
reports made to the investigator pursuant to the provi­
sions of subsection (2) of this section, and the names and 
addresses of all persons whom the investigator has con­
sulted. Any party to the proceeding may call the investi­
gator and any person whom he has consulted for cross- 
examination. A party may not waive his right of cross- 
examination prior to the hearing. [1973 1st cx.s. c 157 § 
22.]
Authority to make reports to assist courts of other states: RCW

26.27.200.

26.09.230 Child custody Priority status of pro­
ceedings Hearing Record Expenses of wit­
nesses. Custody proceedings shall receive priority in 
being set fot hearing.
Either party may petition the court to authorize the 

payment of necessary travel and other expenses incurred 
by any witness whose presence a the hearing the court 
deems necessary to determine the best interests of the 
child.
The court without a jury shall determine questions of 

lasv and fact. If it finds that a public hearing may be 
detrimental to the child's best interests, the court may 
exclude the public from a custody hearing, but may ad­
mit any person who has a direct and legitimate interest 
in the work of the court.
If the court finds .. necessary to protect the child's 

welfare that the record of any interview, report, investi­
gation, or testimony in a custody proceeding be kept se­
cret, the court may make an appropriate order scaling 
the record. [1973 1st cx.s. c 157 § 23.)

26.09.240 Child custody Visitation rights. A*
parent not granted custody of the child is entitled to 
reasonable visitation rights unless the court finds, after a 
hearing, that visitation would endanger the child's phys­
ical, mental, or emotional health. The court may order 
visitation rights for any person when visitation may serve 
the best interest of the child whr'her or not there lias 
been any change of circumstances.

Any person may petition the court for visitation rights 
at any time including, but not limited to, custody 
proceedings.
The court may modify an order granting or denying 

visitation rights whenever modification would serve the 
best interests of the child but the court shall not restrict 
a parent's visitation rights unless it finds that the visita­
tion would endanger the child's physical, mental, or 
emotional health. [1977 ex.s. c 271 8 1: 1973 1st ex.s. c 
157 § 24.]

26.09.250 Child custody Powers and duties of
custodian Supervision by appropriate agency when
necessary. Except as otherwise agreed by the parties in 
writing at the time of the custody decree, the custodian 
may determine the child's upbringing, including his edu­
cation, health care, and religious training, unless the 
court after hearing, finds, upon motion by the noncusto­
dial parent, that in the absence of a specific limitation of 
the custodian's authority, the child's physical, mental, or 
emotional health would be endangered.
If both parents or all contestants agree to the order, or 

if the court finds that in the absence of the order the 
child's physical, mental, or emotional health would be 
endangered, the court may order an appropriate agency 
which regularly deals with children to exercise continu­
ing supervision over the case to assure tliat the custodial 
or visitation tccms-ofThc decree arc carried out. Such 
order may be modified by the court at any time upon 
petition by cither party. [1973 1st cx.s. c 157 § 25.]

26.09.260 Child custody decree Modification. (1)
The court shall not modify a prior custody decree unless 
it finds, upon the basis of facts that have arisen since the 
prior decree or that were unknown to the court at the 
time of the prior decree, that a change has occurred in 
the circumstances of the child or his custodian and that 
the modification is necessary to serve the best interests 
of the child. In applying these standards the court shall 
retain the custodian established by the prior decree 
unless:
(a) The custodian agrees to the modification;
(b) The child has been integrated into the family of 

the petitioner with the consent of the custodian; or
(c) The child's present environment is detrimental to 

his physical, mental, or emotional health and the harm 
likely to be caused by a change of environment is out­
weighed by the advantage of a change to the child.
(2) If the court finds that a motion to modify a prior 

custody order has been brought in bad faith, the court 
shall assess the attorney's fees and court costs of the 
custodian against the petitioner. [1973 1st cx.s. c 157 § 
26.]

26.09.270 Child custody Temporary custody or­
der or modification of custody decree Affidavits re­
quired. A party seeking a temporary custody order or 
modification of a custody decree shall submit together 
with his motion, an affidavit setting forth facts support­
ing the requested order or modification and shall give 
notice, together with a copy of his affidavit, to other
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parties to the proceedings, who may file opposing affi­
davits. The court shall deny the motion unless it finds 
that adequate cause for hearing the motion is established 
by the affidavits, in which case it shall set a date for 
hearing on an order to show cause why the requested 
order or modification should not be granted. [1973 1st 
cx.s. c 157 § 27.)

26.09.280 Child custody or support actions or pro­
ceedings Venue. Hereafter every action or proceed­
ing to change, modify, or enforce any final order, 
judgment, or decree heretofore or hereafter entered in 
any dissolution or legal separation or declaration con­
cerning the validity of a marriage, whether under this 
chapter or prior law, in relation to the care, custody, 
control, or support of the minor children of the marriage 
may be brought in the county where said minor children 
are then residing, or in the court in which said final or­
der, judgment, or decree was entered, or in the county 
where the parent or other person who has the care, cus­
tody, or control of the said children is then residing. 
[1975 c 32 § 4; 1973 1st ex.s. c 157 § 28.)

26.09.290 Final decree of divorce nunc pro tunc. 
Whenever cither of the parties in a divorce action is, 
under the law, entitled to a final judgment, but by mis­
take, negligence, or inadvertence the same has not been 
signed, filed, or entered, if no appeal has been taken 
from the interlocutory order or motion for a new trial 
made, the court, on the motion of cither party thereto or 
upon its own motion, may cause a final judgment to be 
signed, dated, filed, and entered therein granting the di­
vorce as of the date when the same could have been 
given or maoe by the court if applied for. The court may 
cause such final judgment to be signed, dated, filed, and 
entered nunc pro tunc as aforesaid, even though a final 
judgment m y  hu*'r been previously entered where by 
mistake, ncgiigencc cr inadvertence the same has not 
been signed, filed, or entered as soon as such final judg­
ment, the parties to such action shall be deemed to have 
been restored to the status of single persons as of the 
date affixed to such judgment, and any marriage of ei­
ther of such parties subsequent to six months after the 
granting of the interlocutory order as shown by the min­
utes of the court, and after the final judgment could 
have been entered under the law if applied for, shall be 
valid for all purposes as of the date affixed to such final 
judgment, upon the filing thereof. [1973 1st cx.s. c 157 § 
29.)

-Notice Refusal26.09.300 Restraining orders- 
to comply---Penalty---- Defense. (I) Any person hav­
ing had actual notice of the existence of a restraining 
order issued by a court of competent jurisdiction in an 
action for the dissolution of a marriage under this cnap- 
tcr who refuses to comply with the provisions of such 
order when requested by any peace officer of the state 
shall be guilty of a misdemeanor.
(2) The notice requirements of subsection (I) may be 

satisfied by the peace officer giving oral or written evi­
dence to the person subject to the order by reading from

(I/o I Hu.)

or handing to that person a copy certified to be an ac­
curate copy of the original on file by a notary public or 
the clerk of the court of the court order which copy may 
be supplied by the court, the complainant or the com­
plainant’s attorney.
(3) The remedies provided by this section shall not 

apply unless restraining orders subject to this section 
shall bear the legend: VIOLATION OF THIS ORDER 
WITH ACTUAL NOTICE OF ITS TERMS IS A 
CRIMINAL OFFENSE UNDER CHAPTER 26.09 
R C W  AND IS ALSO SUBJECT TO CIVIL C ON ­
TEMPT PROCEEDINGS.
(4) It is a defense to prosecution under subsection (1) 

of this section that the court order was issued contrary 
to law or court rule: Provided, That no right of action 
shall accrue against any peace officer acting upon a 
properly certified copy of a court order lawful on its face 
if such officer employs otherwise’.-lawful means to effect 
the arrest. [1974 ex.s. c 99 § 1.)

26.09.900 Construction Pending divorce actions.
Notwithstanding the repeals of prior laws enumerated in 
section 30, chapter 157, Laws of 1973 1st ex. sess., ac­
tions for divorce which were properly and validly pend­
ing in the superior courts of this state as of »hc effective 
date of such repealer (July 15, 1973) shall be governed 
and may be pursued to conclusion under the provisions 
of law applicable thqteto-at the time of commencement 
of such action arnTall decrees and ordcts heretofore or 
hereafter in all other respects regularly entered in such 
proceedings are declared valid: Provided, That upon 
proper cause being shown at any time before final de­
cree, the court may convert such action to an action for 
dissolution of marriage as provided for in R C W  26.09- 
.901. [1974 cx.s. c 15 § 1.)

26.09.901 Conversion of pending action to dissolution 
proceeding. Any divorce action which was filed prior to 
July 15, 1973 and for which a final decree has not been 
entered on February II, 1974, may, upon order of the 
superior court having jurisdiction over such proceeding 
for good cause shown, be converted to a dissolution pro­
ceeding and thereafter be continued under the provisions 
of this chapter. [1974 cx.s. c 15 § 2.)

26.09.902 RCW 26.09.900 and 26.09.901 deemed in 
effect on July 16, 1973. The provisions of R C W  26.09- 
.900 and 26.09,901 arc remedial and procedural and 
shall be construed to have been in effect as of July 16, 
1973. [1974 ex.s. c 15 § 3.)

26.09.905 Construction of chnpler with uniform child 
custody jurisdiction act (chapter 26.27 RCW). See R C W  
26.27.900.

Chapter 26.12 
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1 AN ACT Relating to child custody; amending section 9A.40.050,

2 chapter 260, Laws! of 1975 1st ex. sess. and RCW

3 9A.40.050; amending section 19, chapter 157, Laws of 1973

4 1st ex. sess. and RCW 26.09.190; amending section 20,

5 chapter 157, Laws of 1973 1st ex. sess. and. RCW

6 26.09.200; amending section 26, chapter 157, Laws of 1973

7 1st ex. sess. and RCW 26.09.260; amending section 28,

8 chapter 157, Laws of 1973 1st ex. sess. as amended by
i

9 section 4, chapter 32, Laws of 1975 and RCW 26.09.280;

10 amending section 9,^ chapter 50, Laws of 1949 and RCW

11 26.12.C90; amending section 10, chapter 50, Laws of 1949

12 and RCW 26.12.100; amending section 12, chapter 50, Laws
t

12 of 1949 and. RCW 26.12.120; amending section 18, chapter

14 50, Laws of 1949 and RCW 26.12.180; amending section 19,

15 chapter 50, Laws ;of 1949 and RCW 26.12.190; amending

16 section 20, chapter; 50, Laws of 1949 and RCW 26.12.200;

17 adding new sections to chapter 26.09 RCW; creating a new

18 section; prescribing penalties; and providing an

19 effective date -

c
20 BE IT ENACTED Bf THE LEGISLATURE OF THE STATE OF WASHINGTON:

21 NEW SECTION. Section 1. The legislature finds that it

22 is the public policy of this state to enable minor children to

23 have frequent and continuing contact with both parents when such

24 contact is appropriate. It is the intent of the legislature to

25 encourage parents to share the rights and responsibilities of

26 raising their chiIdren >when in the best interests of the

27 children. It is also tlie Intent of the legislature to recognl e

28 the Importance of flexibility in custody arrangements.

29 Therefore the legislature finds and declares that, in the
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Sec. 1 f 
1 - 
r.

1

2

3

4

5

6

7

8 
9

10

11

12

13

interests of children, it is the public policy of this state to 

recognize joint custody as en alternative to be considered with
r.

sole custody. v*~.. tt ." '
I '

NEW SECTION. Sec. 2. There-is added to chapter 26.09
;

RCW a new section to read as follows:

For the purposes of this chapter, "joint custody' means 

an order awarding custody of the minor child or children to the 

parties in such a way as to continue the sharing of parental 

rights and responsibilities and to assure the child or children 

of having frequent and continuing contact with the parties. In 

its order, the court may award joint custody ■V ith oi* without 

shared or alternating residential arrangements.

Sec. 3. .section 19, chapter 157, Laws of 1973 1st ex.

14 sess. and RCW 26.09.190 are each amended to read follows:

15 The court shall determine custody in accordnnee with the

16 best interests of the child. The court shall consider all

17 relevant factors including:

18 (1) The wishes of the child's parent or parents as to

19 ((his)) joint or sole child custody and os to visitation

20 privileges:

21 (2) The wishes of the child as to ((his--eusteelian))

22 custody and as to visitation privileges;

23 (3) The interaction and interrelationship of the child

24 ((with-his)), the child's parent or parents, ((his)) the child's

25 siblings, and any other person who may significantly affect the

26 child’s best interests;

27 (4) The child's adjustment to ((his)) the chi Id's home,

28 school, and community; and

29 (5) The mental and physical health of nil Individuals

30 involved.

31 The court shall include written findings of fact as to these

32 relevant factors in any order in which custody is disputed. At

33 thu request of either party or on its own motion, the court may

34 transfer the cause to the family court or refer the parties to

35 another counseling or mediation service of their choice for 
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\ Sec. 5

1 amicable settlement of the! issues In :ontroversy■ The court

2 shall not consider conduct of a parent, proposed guardian, or

3 custodian that does not affect the welfare of the child. The

4 court shall not prefer a parent, proposed guardian, or custodian

5 because of the parent';; pivvmsed guardian's. or custodian’s

6 Render.

? NEW SECTION. Sec. 4. There is added to chapter 26.09

8 RCW a new section to read as follows:

9 In any temporary or final custody determination, the

10 parties shall submit to the court a plan for the implementation

11 of the final custody order. If the parties cannot agree on a

12 plan, then each party shall' submit a proposed plan. The plan

13 shall Include but not be limited to provisions for:

14 (1) Residential arrangements for the child;

15 (2) Financial resources in support of the child;

16 (3) Frequent and Icontinuing contact with * so parties

17 when such contact is appropriate;

18 (4) Subsequent amendments of the plan in .he event o

19 the relocation of a partyor other mnjor changes affecting the

20 minor child; and j

21 (5) Resolution of disputes which may arise between the

22 parties.

23 NEW SECTION. Sec. 5. There is added to chapter 26.09

24 RCW u new section to rend as follows:

25 (1) A final order for joint custody shall Include but

26 not bo limited to:

27 (a) Written findings of fact by the court as to the

28 relevant factors in determining the best interests of the child

29 under RCW 26.09.190;

30 (b) Tha implementation plan ordered by the court

31 Including but not limited to the following:

32 (i) Residential arrangements for the child;

33 (11) Provisions for resources In support of the child;

34 (ill) Provisions for amendments to the implementation

35 plan adopted by the court; and
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Sec. 5

1 (iv) Provisions for a mechanism for the resolution of

2 disputes which may arise between parties. Such mechanism may

3 include counseling, mediation, or the use of family court3.

4 (. ) The court may include the factors in subsection (1)

5 of this section in a temporary joint custody order under RCW

6 26.09.200.

7

8 
9

10
11

12

13

NEW SECTION. Sec. 6. There is added to chapter 26.09 

RCW a new section to read as follows:

If the parties have agreed to joint custody and have 

agreed to an implementation plan under section 4 of this act, 

the court shall order joint custody unless the court determines 

it is not in the best interests of the child.

Sec. Section 20, chapter 157, Laws of 1973 1st ex.

this net unless the court determines it is not in the best 

interests of the child.

If a proceeding for dissolution of marriage, legal 

separation, or declaration of invalidity is dismissed, any 

temporary custody order is vacated unless a parent or the 

child's custodian moves that the proceeding continue as a 

custody proceeding and the court finds, after n hearing, that 

the circumstances of the parents and the best interests of the 

child require that a custody decree be issued.

If a custody proceeding commenced in the absence of a 

petition for dissolution of marriage, legal separation, or 

declaration of invalidity, (subsection (1) of RCW 26.09.180) is 

dismissed, any temporary order is vacated.

SUB 905 -4-
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14 sess. and RCW 26.09.200 are each amended to read as follows:

15 A party to a custody proceeding may move for a temporary

16 custody order. The motion must bo supported by an affidavit as

17 provided in RCW 26.09.270. The court may award temporary

18 custody after a hearing, or, if there is no objection, solely on

19 the basis of the affidavits.

20 The temporary custody order shall be for joint custody If

21 the parties have agreed to a temporary plan under section 4 of22
23

24

25 

28

27

28

29

30

31

32

33

34
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1 Sec, 8. Section 26i chapter 157, Laws of 1973 1st ex.
• *

2 sess. and RCW 26.09.260 are each amended to read as follows:
1

9 (11 The court shall not modify a prior custody decree

4 unless it finds, upon the basis of facts that have arisen since

5 the prior decree or that were unknown to the court at the time
(

6 of the prior decree,‘ that a change has occurred in the

7 circumstances of the child or ((his)) the child's custodian or

8 joint custodian and that the modification is necessary to serve

9 the best interests of the-child.

10 ((In)) (2) For • actions in which the res<..entlal

\  arrangements for the child would be modified, in add!tion to

12 applying ((these)) the standards in subsection (!', of this

13 section, the court shall retain the custodian established by the

14 prior decree unless: . j

15 (a) The cu3tolian agrees to the modification;

16 (b) The child has been integrated into the family of the

17 petitioner with the consentsof the custodian; or

18 (c) The child's present environment is detrimental to

19 ((his)) the child’s physical, mental, or emotional health and

20 the harm likely to be caused by a change of environment Is

21 outweighed by the advantage of a change to the child.

22 (((2))) (3) Subsection (2) of this section shall not

23 apply to actions in which the residential arrangements for the

24 child would not be modified.

25 (4) If the court finds that a motion to modify a prior

26 custody order has been brought in bnd faith, the court shall

27 assess the attorney's fees and court costs of the ((custodian))

28 respondent against the petitioner.

29 Sec. 9. Section 28, chapter 157, Laws of 1973 1st ex.

30 sess. as amended by section 4, chapter 32, Laws of 1973 and RCW

31 28.09.280 are each nmondcd to road as follows:

32 (1) Hereafter every action or proceeding to change,

33 modify, or enforce any--final order, Judgment, or decree

34 heretofore or hereafter entered in any dissolution or legal

35 separation or declaration concerning the validity of u marringe.

•5 - S1IU 905
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Sec. 9

1 whether under this chapter or prior law, ir. relation to the

2 care, custody, control, or support of the minor children of the

3 Harrises may be brought in the county where said minor, children

4 are then residing, or in the court in which said final order,

5 judgment, or decree was entered, or in the county where the

6 parent or other person who has the care, custody, or controi of

7 the said children is then residing.

8 (2) For the purposes of this section, a parent or other

9 person shall only be considered to have the care, custody, or

10 control of a child if by the terms of any final order, decree.

11 or judgment the child is to reside with the person more than six

12 months of the year.

13 (3) For the purposes of this section, a child shall only

14 be considered to reside within a county if:

15 (a) The county is the county of residence within the

16 state of the person with whom the child under the terms of any

17 final order, decree, or judgment is to reside for more than six

18 month3 of the year:

19 (b) The county is the countv where the child has by

20 agreement in fact resided for more than s>x of the last twelve

21 months: or

22 (c) In the ense of a child under twelve months of aRe.

23 the county is the county where the child has resided more than

24 one-half of the child's life.

25 (41 For the purposes of this section, if hv the terms of

26 any final order, decree, or judgment, or by agreement of the

27 parties, the child spends an equal amount of time with twe 

26 parties, the action may be brought in either countv where a

29 party resides.

30 Sec. 10. Section 9, chupter 30, Laws of 1949 and RCW

31 20..2.090 are each amended to read as follows:

32 Whenever any controversy exists between spouses which may

33 result in the dissolution of the marriage. Ic r u I separation, or

34 ((annulment)) declaration concerning the validity of the

35 mnrriage or the disruption of the household, and there is anySUB 905 -6 -
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\ Sec. 12

1 minor child of the spouses or of either of them whose welfare
I

2 might be affected thereby, or whenever any controversy exists

3 between the parties as to child custody, the family court shall

4 have jurisdiction over} the controversy and over the parties

5 thereto and all persons having any relation to the controversy

6 as provided in this chapter.
i

7 Sec. 11. Sectlo’n 10, chapter 50, Laws of 1949 and RCW

8 26.12.100 are each amended to read as.follows:

9 Prior to the filing of any action for ((divereeT

10 annulment--er--separate--maintenanee)) dissolution of marriage,

11 legal separation, or declaration concerning the validity of a

12 marriage, either spouse or both spouses may file in the family

13 court a petition invoking the jurisdiction of the court for the

14 purpose of preserving the marriage by mediating or effecting a

15 reconciliation between the parties or for amicable settlement of

16 the controversy between the spouses so as to avoid further

17 litigation over the issue involved. Prior to the filing of any

18 nction for child custody or modification of an order for child

19 custody, any party may file in the family court a petition

20 Invoking the jurisdiction of the court for the purpose of

21 mediating or effecting an amicable settlement of the controversy

22 between the parties so as to avoid further litigation over the

23 issue Involved. In any case where an action for ((divereet

24 annulment--or--separate--maintenanee)) dissolution of marriage.

25 legal separation, a declaration concerning the validity of a

26

27

28

29

30

31 Sec. 12

marriage, child custody, or modification of an order for child 

custody shall have been filed, either party thereto may by 

petition filed therein have the cause transferred to the farai'y 

court for proceedings in the same manner as though action had 

been Instituted in the family court in the first instance.

Section 12, chapter 50, Laws of 1949 and RCW

32 26.12.120 are each amended to read as follows:

33 The petition shall:

34 (l) Briefly allege thut a controversy exists between the

35 ((spouses)) parties and request the aid of the family court to

-7- SUB 905
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Sec. 12 (
1 mediate or effect a reconciliation or an amicable settlement of

2 the controversy; f:

3 (2) State the name and age of each minor child whose

4 welfare rasy be affected by the controversy;

5 (3) State the name and address of the petitioner or

6 petitioners; }  ' -
j

7 (4) If the petition is presented by one ((spease)) party

8 only, name the other ((spease)) party as respondent and state

9 the address of that ((spease)) party;

10 (5) Name any other person who has any relation to the

\  11 controversy and state the address of the person if known to the
\

12 petitioner; and

13 (6) State such other information as the court may by rule

• '7-- 14 require.

15 Sec. 13. Section 18, rnapter 50, Laws of 1949 and RCW

16 26.12.180 are each amended to : ead as follows:

17 At or after hearing, the court may make such orders in

18 respect to the conduct of the spouses and the subject matter of

19 the controversy as the court deems necessary to preserve the

20 marriage ((er))A to mediate or implement the reconciliation of

21 the spouses, or to effect an amicable settlement of a

22 controversy involving child custody between the parties, but in

23 no event shall such orders be effective for more than thirty

24 days from the filing of the petition, unless the parties

25 mutually consent to an extension of such time.

26 Sec. 14. Section 19, chapter 50, Laws of 1949 and RCW

27 26.12.190 are each amended to read as follows:

28 During the period of thirty days after filing a petition

29 for conciliation no action for ((divoreeT*onnulment-er-*separate

30 maintenance)) dissolution of marriage, leRal separation, a

31 declaration concerning the validity of a marriage. child

32 custody, or modification of an order for child custody shall be

33 filed by either ((spoHse)) party nnd further proceedings in an

34 action then pending in the superior court shall be stayed nnd

35 the case transferred to the family court: PROVIDED, The family

S1IU 905 -8- '
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\ Sec. 14

1 court shall have full power in all pending cases to make, alter, 

T. modify and enforce all;temporary orders, orders for custody of

3 children, possession of property, attorneys’ fees, suit money or

4 costs as may appear justtand equitable: if, after the expiration

5 of such thirty day period or the formal conclusion of the
i—~5

6 proceedings for conciliation, the controversy between the

7 ((spouses)) parties, in~the meantime not having been terminated,
•T

8 either ((spouse)) party may apply for ((divereei--annulment--ef

9 narriagej--er--separate--m»intenanee)) dissolution of marriage.

10 legal separation, a declaration concerning the validity of a

11 marriage, child custody, or modification of an order for child

12 custody by filing in the i clerk’s office additional pleadings

13 complying with the requirements relating to ((divereei-annulment

14 of•-marriage:-or-separate-naintenanee)) dissolution of marriage.

15 leRal separation, a declaration concerning the validity of a

16 marriage, child custody, or modification of an order for child

17 custody respectively, or-by asking that the pending case be set

18 for trial; and the family court shall have full jurisdiction to

19 hear, try, and determine such action for ((divereej-annulment-ef

20 marriaget-or-separate--maintenance)) dissolution of marriage,

21 legal separation, a declaration concerning the validity of a

22 marriage, child custody, or modification of an order for child

23 custody under the laws relating thereto, end to retain

24 jurisdiction of the ense-for further hearings on decrees

25 orfers to be made therein. The conciliation provisions of this

26 chapter may be used in regard to ((pest-diveree)) post-

27 dissolution of marriage problems, concerning support, chi Id

28 custody, visitation, contempt, or for modification based on

29 changed conditions, in the discretion of the family court.

30 The family court may retain Jurisdiction in any

31 proceedings for a longer period than thirty days upon good cause

32 appearing therefor on its own motion for further conciliation or

33 upon application of oither of the ((speHses)) parties, but in no

34 event shall retain jurisdiction more than ninety days without

35 the written consent ot uotli ((spouses)) pnrtles filed with the

36 court. Except as specifically so provided nothing in this
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Sec. 14 /

\

1 chapter shall be construed to repeal, nullify or change the law

2 and procedure relating to ((divereeT--annulment--er--sepArate

3 maintenance)) dissolution of marriage, legal separation, a

4 declaration concerning the validity of a marrlaRe. child

5 custody, or modification of an order for child custody; and the

6 family court shall, when application for relief is made under

7 this chapter, apply such laws in the same manner as if the 

3 action had been brought thereunder In the superior court, save 

9 that the conciliation procedures of the family court shall be

10 applied so far as appropriate t o V mediate or arrive at an

11 amicable settlement of all issues in controversy.

12 Sec. 15. Section 20, chapter 50, Laws of 1949 and RCH

13 26.12.200 are each amended to rend as follows:

14 Whenever any action for ((dlvoreet-annulment-ef--marriage

15 or---separate---maistenanee)) dissolution of marriage. leRal

16 separation, a declaration concerning the validity of a marrlaRe,

17 child custody, or modification of an order for child custody 1s

18 filed in the superior court and It appears to the court at any

19 time during the pendency of the action that there is any minor

20 child of the ((spouses•-or•-of-elther-ef-then)) parties whose

21 welfare may be affected by tne dissolution ((er-annulment- n f •the

22 marriage)) of marriage, legal separation, declaration concerning

23 the validity of a marriage, the child custody proceedings, or

24 the disruption of the household, the case may be transferred to

25 the family court for proceedings for reconciliation of

26 ((spouses)) iinrtlus, mediation, or amicable settlement of issues

27 In controversy In accordance with the provisions of this

28 chapter.

29 Sec. 16. Section 9A.40.050, chapter 260, Laws o f 1975

30 1st ex. sess. nnd RCW 9A.40.050 nre each amended to read as

31 follows:

32 (1) A person 1s guilty of custodlul Interference If,

33 knowing that she or he has no legal right to do so, she or he

34 takes ((or)) from, entices from, or refuses to return to lawful

35 custody any incompetent person or other person entrusted by 
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1 authority of law to the custody of another person or

i 2 Institution. ;i

3 (2) Custody shall include 'residential care* when) the
_ _

4 incompetent person or other person entrusted by authority of law 

c 5 to the custody of another person or institution is the subject
I i

6 of a joint custody order or decree.

7 (3) Custodial Interference is a ((gress-misiemeaner))

8 class C felony.

i

9 NEW SECTION. Sec. 17. If any provision of this act or

10 its application to any person or circumstance is held invalid,

11 the remainder of the act or the application of the provision to

12 other persons or circumstances is not affected.

&

13 NEW SECTION. Sec. 18. This act shall take effect on

14 July 1, 1983.



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I. CSHB 210REQUEST
Bill/Resolution N o . ____________________
Title An Act Relating to Child Custody
Requested by H o u s e  J u d i c i a r y  C o m m i t t e e D ate 3 / 3 / 0 2

II. FISCAL DETAIL 
Agency Affected_ A l a s k a  C o u r t  S y s t e m  

T r i a l  C o u r t sProgram Category Affected____
BRU, Program, Or Subprogram(s) Affected____________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL 0 0 0 0 0 0

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

IV. DATE
3 / 3 / 8 2

Original: Legislative Finance 
cc: Budget and Management

Prime Sponsor (First Legislator Named) 
33-001 (Rev. 12/81)

.PREPARED BY Rlc*‘ard p> Barrier 
~AGENCY Alaska Court Svstem
PHONE_____ 764-0^46______
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THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I. REQUEST • ~ ------  ------ -----
Bill/Resolution Nc. CSHB 210 (HESS)
Title "An act relatin-i to child custody.'1 
Requested by Peor. Barnes. House Judiciary DateMarch 9, 1982

II. FISCAL DETAIL  ___
Agency Affected L̂ cnt Q- _________
Program Category Affected General Government'
BRU, Program, Or Subprogram(s) Affected Legal Services
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

.

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

*

TOTAL 0 0 0 0 0 0

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

0 0 ... 0 0 0 ' ' 15-

POSITIONS

full TIME 
PART TIME 
TEMPORARY

0 . 0 ~ 0 0 ~0~ 0

-

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

This bill involves child custody upon the separation of parents or the 
dissolution of a marriage which is a matter between private parties and 
it will therefore not have a fiscal impact on any of the department's 
activities.

Oi

IV. DATE March 9, 1982_____
AGENCY Department of law

Original: Legislative Finance PHONE 17________
cc: Budget and Management

Prime Sponsor (First Legislator Named)
33-001 (Rev. 12/81)

PREPARED BY Richard I. Pecrues,M0irector, Admin. Svcs.



T h e  n e e d  f o r  A l a s k a  t o  s w i t c h  

t o  ‘j o i n t  c u s t o d y * o f  c h i l d r e n

by John Havelock

J

A BILL NOW pending in the Leg­
islature would make "joint custody" 
the presumptive form of custody of 
children in divorce proceedings. This 
bill should pass.

Up to the late 19th century, chil­
dren, along with wives, were treated 
in the iaw as a special form of prop­
erty of men. In the rare event of a di­
vorce, the man, of course, kept his 
property in any children of the union.

Women in the 20th century have 
shucked off the remnants of their 
role as property, but the powerful 
analogy of property rights applied to 
children has persisted in a number of 
legal arrangements. Now, the man 
no longer keeps his title to children. 
As a new, early 20th century image 
of woman as omniscient nurturant 
emerged, the title in children has 
beer, customarily passed by the 
courts to the divorced woman.

THE CHILD’S INTEREST. But
children should not be treated on an 
analogy to property. If a child of di­
vorcing parents, thinking of her own 
best interests, could speak for her­
self she would say, “I am not inter­
ested in being under the exclusive 
control of one of you. I want to maxi­
mize my relationship with each of 
you, despite the circumstance that 
you will live apart.”

Joint custody, adopted by Califor­
nia as the presumptive first choice 
among custody arrangemenUi In 
1979, recognizes that the child’s logi­
cal preference should be honored to 
the extent possible. Joint custody ar­
rangements can be worked out to fit 
the personal circumstances of each 
parent and child.

The current preference in fact: for 
single parent custody has burdened 
the rest of society with a heavy bur­
den of direct and Indirect costs. Un­
fortunately, but understandably, the 
parent who “loses" custody will tend 
to divorce the child along with the 
parent.

SOLE CUSTODY COST. Di­
rectly, this translates into a massive 
national legal system for the pursuit, 
frequently unsuccessful, of child sup­
port payments and public welfare 
costs for aid to dependent clilldren. 
The non-custodial parent, psycholog­
ically severed from the child, is per­
mitted to consider the support obli­
gation on the same level as the over­
drawn revolving credit account at 
Sears. In fact, it may be much worse 
as the non-custodial parent Is al­
lowed to indulge in the fantasy that 
the support payment In actually 
being used to support the custodial 
parent In a life of idle debauchery.

Joint custody will not, of course, 
result in the dismantling of the child 
support and welfare systems. We 
will continue to have parents who 
will prefer to be shed, of the child 
along with the parent. There are lots 
of people who do not have the psy­
chic capacity to be parents while 
(regrettably) maintaining the biolog­
ical capacity. But as joint custody 
becomes the most common form of 
custodial relationship, it will help re­
duce these system costs.

The child is the hook. To the ex- 
• tent that the law supports the cus­
tomary and natural obligation of a 
parent to care in an immediate sense 
for the welfare of a child it will 
strengthen the parent's psychologi­
cal stake in the child. That link of di­
rect responsibility and caring, in 
ton, supports the child’s claim on 
the parent for economic support.

RELATION TO DELINquency. 
The indirect social costs of forced 
single parent custody are, of course, 
greater than the direct. When we 
speak of a child who is the “product" 
of a “broken" home, we are refer­
ring to a Oiiid who has been victim­
ized by his divorcing parents. Both 
parents have put their preference 
for combat before the interest of the 
child. Regrettably, the law encour­
ages the adversarial disposition of 
the child’s interests in the context of 
parental warfare over property and 
emotional injury.

There is no necessity in this. A di­
vorce need not be a calamity for the 
child. The divorce becomes the 
child's disaster to the extent that the 
relationship with one of the parents 
is seriously diminished and the role 
model and learning bond severed. 
The society bears this cost in delin­
quent acting out by the hurt and 
angry child.

CHANGING MARRIAGE CUS- 
toms. A generation ago, custom 
dictated that urĴ ppy parents stick 
together "for the sake of the chil­
dren." The current conventional wis­
dom is that the state of unhappiness

in such cases was such that the inter­
ests of the child were riot in fac 
served by the cohabitation. How­
ever, it is likely that in many cases 
the parental sacrifice worked, when 
one or the other spouse adjusted to a 
lower expectation from the mar­
riage relationship.

Contemporary adult Americans 
are less likely to sacrifice their own 
interests on this justification. For 
better or worse the trend to multiple 
marriages continues. Its increasing 
ordinariness has made divorce less 
explosive and less painful for parent 
and child alike.

The last remnants of “fault" di­
vorce are now eliminated from the 
statutes. But our treatment of cus­
tody as an adversarial contest of title 
in the child remains.
While recognizing the best inter­

ests of the child in a number of other 
legal arrangements, the law of child 
custody has not kept up with the 
changing social order. We incor­
rectly assume that the child’s inter­
est consists of putting all the chips in 
one basket. On the contrary, in a di­
vorce, the presumptive best interest 
of the child is to maximize her rela­
tionship with each parent. Alaska 
should follow California in encourag­
ing joint custodial arrangements.

John Ha velock Is director of legal 
studies at the University of Alaska, 
Anchorage. He served as attorney 
general to Gov. William A. Egan, 
was a White House Fellow in the 
Johnson administration and has won 
several Alaska Press Club awards 
for writing.

Berry's World

OlN3t*NCA.I>K.

"I submit that we should all go down to the 
Caribbean Basin and check things out while the 
weather Is still crummy around here."

I



Pouch V 
State Capitol 

Juneau, Alaska 99811

Section 1 PURPOSE

Bill seeks to assure children "frequent and continuing contact 
with both parents after the parents have separated..." . Amends 
child custody laws in A.S. 9.55.205 and 25.20.060. Intent is 
to grant to both parents equal opportunity to guide and nurture 
the children of the marriage. In addition, out-of-court child 
care agreements are encouraged.

Section 2 Amends present section of A.S. 9.55.205 specifying 
that the court shall determine custody in accordance w i t h  the 
best interest of the child under A.S. 25.20.060-25.20.180 
(new sections added by the bill-to follow below). Adds that 
the court shall consider the child's preference if the child 
is of sufficient capacity to form a preference. The court shall 
consider the "desirability of oftering the child a variety of 
life experience". Also, the court may not consider lifestyle, 
income, marital status, social or cultural environment of either 
parent u n’ess detriment of such factor towards the child can be 
shown.

Section 3 Custody of the Child. Bill expands on existing section 
relating to child custody (AS 25.20.060) by adding several new 
sections to AS 25.20 relating to custody disputes and awards.
New sections added are set out in the following, section •

Section 4

--Sec. 25.20.070 "Shared Custody". When a question involving 
custody is before the court, there is a rebuttable presumption 
that shared custody is in the best interest of the child.

--Sec. 25.20.080 "Mediation". Allows court considering child 
custody case to request the parties to participate in p r e­
trial mediation.

--Sec. 2j 20.100 "Award of Custody". Outlines conditions for 
award of shared custody (by application and agreement).
Also provides chat court shall enter reason for denying shared 
custody when it declines such.

--Sec. 25.20.100 "Modification or Termination of Custody"
Court may modify or terminate custody award if in c h i l d’s 
best interest.

p y
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House of Representatives
Pouch V 

State Capitol 
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--Sec. 25.20.110 "Preference of the Child" If the child is
of sufficient age and capacity to form an intelligent preference, 
such preference shall be considered by the court.

--Sec. 25.20.120 "Factors for Consideration by the Court". 
Outlines factors to be considered by the court in an award of 
shared custody.

--Sec. 25.20.130 "Preferences on Award". Sets forth
the order of preference by w hich custody should be awarded 
"according to the best interests of the child".

--Sec. 25.20.1A 0 "Temporary Custody". Unless harm is shown,
child shall have equal access to both parents while custody 
is determined.

--Sec. 25.20.150 "Award of Custody to Nonparent". No 
custody shall be awarded to a nonparent unless it is d e m o n­
strated that award of custody to a parent is detrimental to 
the best interests of the child.

--Sec. 25.20.160 "Pleadings" An allegation that custody award 
to the parent would be detrimental may only appear in the 
pleadings by a general allegation to that effect.

--Sec. 25.20.170 "Access :o Records of the Child" A parent not 
granted custody may have a.cess to medical, school, and other 
records of the child.

--Sec. 25.20.180 "Definition" Shared Custody is defined as 
"an award of custody of the child to both parents and includes 
an award of physical custody w h ich assures the child of frequent 
and continuing contact with  each parent".



Box 381
K e n a i ,  A l a s k a  9 9 6 1 1  
22 Feb. 1982

2 /D

M e m b e r s  of the H E S S  C o m m i t e e

I am the n o n - c u s t o d i a l  p a r e n t  of a b e a u t i f u l  e i g h t - y e a r  
old g i r l ,  R a c h e l .  F o r  t h e  p a s t  three to f o u r  y e a r s ,  I h a v e  
b e e n  s h o o t i n g  for j o i n t  c u s t o d y  at b e s t ,  f o r  s h a r e d  c o u s t o d y  
o u t s i d e  the law at l e a s t .  T h e  p r o c e s s  of r e c o n c i l i a t i o n  
and b u i l d i n g  of a m u t u a l  t r u s t  has b e e n  p a i n f u l l y  slo w .  We  
are n o t  t h e r e  y e t ,  b u t  w e  are n o w  c l o s e r  t h a n  we h a v e  e v e r  b e e n .  
We h a v e  j u s t  t a k e n  a g i a n t  st e p  t o w a r d  f u l l  u n d e r s t a n d i n g  
and c o o p e r a t i o n  w i t h  the d c v e l o p e m e n t s  o v e r  the p a s t  m o n t h .

R a c h e l  c a m e  to v i s i t  us for four w e e k s  f o l l o w i n g  C h r i s t m a s .  
T h r e e  w e e k s  into the v i s i t a t i o n ,  we d e c i d e d  to see if we c o u l d  
keep R a c h e l  for the r e m a i n d e r  of this s c h o o l  y e ar. A n u m b e r  
of f a c t o r s  w e n t  into m a k i n g  this d e c i s i o n ;  a c a d e m i c  p e r f o r m a n c e  
in the s c h o o l  h e r e  c o m p a r e d  w i t h  p e r f o r m a n c e  in W a s h i n g t o n ,  
a m o u n t  of s u p e r v i s i o n  we w e r e  g i v i n g  R a c h e l  c o m p a r e d  w i t h  the 
a m o u n t  h e r  m o t h e r  w a s  a b l e  to p r o v i d e ,  and o t h e r  f a c t o r s  as 
well. O n e  v e r y  i m p o r t a n t  f a c t o r  was t h a t  R a c h e l  d e f i n i t e l y  
w a n t e d  to stay.

I n i t i a l l y ,  R a c h e l ' s  m o t h e r ’s r e s p o n s e  w a s  'no', a c c o m ­
p a n i e d  w i t h  no c o n c r e t e  r e a s o n s .  She w a s  s i m p l y  a f r a i d  t h a t  
she w o u l d  n o t  get h e r  b a c k ,  and that s h e  m i g h t  s o m e h o w  
c o m p r o m i s e  h e r  p o s i t i o n  as the c u s t o d i a l  p a r e n t .  T h e r e  w a s 
n e v e r  a n y  r e f e r e n c e  to w h a t  w a s  the b e s t  for R a c h e l .  I a c ­
ce p t e d  h e r  d e c i s i o n .

T h e  n i g h t  b e f o r e  R a c h e l  was due to r e t u r n  to W a s h i n g t o n ,  
w h i l e  p a c k i n g  h e r  s u i t c a s e s ,  R a c h e l  b r o k e  d o w n  c r y i n g .  S h e  
said that s h e  d i d  not w a n t  to go back. A t t e m p t s  at r e a s s u r a n c e  
did n o t  a l t e r  h e r  p o s i t i o n .  I d e c i d e d  to try c o n v i n c i n g  her  
M o t h e r  a g a i n .  A f t e r  an h o u r  on the p h o n e ,  I got a c o m m i t m e n t  
from h e r  m o t h e r  that she w o u l d  give th i s  m u c h  m o r e  s i n c e r e  
c o n s i d e r a t i o n .

At this p o i n t ,  I c o n t a c t e d  Rudy J o h n s o n  of F.qual R i g h t s  for
F a t h e r s  of A l a s k a .  I C o l d  him that I w a s  p l a n n i n g  to h a v e
R a c h e l  s t a y  up w i t h  m e  a n d  a c c e p t  the c o n s e q u e n c e s .  T h r o u g h  
his c o u n c i l ,  I r e a l i s e d  that this c o u r s e  of a c t i o n  w o u l d  not 

be the b e s t  for R a c h e l .  K e e p i n g  in m i n d  R a c h e l ' s  b e s t  i n t e r e s t s ,  
Mr. J o h n s o n  c o u n c i l e d  p a t i e n c e  , n o t h i n g  b u t  p o s i t i v e  i n v o l v e m e n t  
w i t h  R a c h e l ' s  m o t h e r  in the future, and f u r t h e r  p o i t i v e  i n v o l v e­
ment w i t h  R a c h e l .  He s u g g e s t e d  ideas, s u c h  as, w h e n  p a r e n t s  feel
good a b o u t  t h e m s e l v e s  and t h e i r  r e l a t i o n s h i p  w i t h  e a c h  o t h e r ,
kids f e e l  g o o d .

T h i s  la s t  s t a t e m e n t  is w h a t  I feel is at the h e a r t  of 
H R - 2 1 0 .  H B - 2 1 0  w i l l  p r o v i d e  the m e c h a n i s m  w h e r e b y  s e p a r a t e d
and d i v o r c e d  p a r e n t s  w i l l  no l o n g e r  be m a d e  in t o  l e g a l l y  
s p o n s o r e d  a d v e r s a r i e s .  I n s t e a d ,  p a r e n t s  w i l l  be e n c o u r a g e d



to c o o p e r a t e ,  to f i n d  g r o u n d s  for a g r e e m e n t  o v e r  w h a t  is the m o s t  
i m p o r t a n t  t h i n g  to e a c h  of the m ,  i-he w e l l - b e i n g  of t h e i r  c h i l d r e n .

T h r o u g h  t a l k i n g  w i t h  Mr. J o h n s o n  at l e n g t h ,  I k n o w  th a t  
he r e p r e s e n t s  v e r v  c l o s e l y  w h a t  m y  p h i l o s o p h y  is p e r t a i n i n g  
to this i s s u e .  P l e a s e  l i s t e n  v e r y  c l o s e l y  to w h a t  h e  h a s  to 
s a y  a n d  k n o w  that he is a r e p r e s e n t a t i v e  of m o r e  p e o p l e  th a n  
t h o s e  b e l o n g i n g  to h i s  o r g a n i z a t i o n .  T h e r e  are a lot of c h i l d r e n  
out t h e r e  w h o  are n e e d l e s s l y  s t r u g g l i n g  t h r o u g h  the k i n d s  of 
t u g - o - w a r s  t h a t  t h i s  b i l l  is g o i n g  to e l i m i n a t e .

D a n a  W. H a l l e t t

P.S.
R a c h e l ' s  m o t h e r  h a s  c o n s e n t e d  to l e t t i n g  h e r  s t a y  t h r o u g h  

the r e m a i n d e r  of the s c h o o l  y e a r .  P e r h a p s  Mr. J o h n s o n ' s  
a d v i c e  h a d  s o m e h o w  t e m p e r e d  my a t t i t u d e s  a n d  p r o v i d e d  me w i t h  
i n c e n t i v e  to s t a t e  m y  ca s e  in a m o r e  c o n v i n c i n g ,  c a l m  m a n n e r .  
W i t h o u t  his a d v i c e ,  this s i t u a t i o n  c o u l d  h a v e  set b a c k  the 
p a i n s t a k i n g  p r o g r e s s  to the b e g i n n i n g .



JJaska ̂ taie f i e g i s b d m zHouse of Repvesenhtives
Pouch V State Capitol 

Juneau, Alaska 99811

January 27, 1982

Katie Green 
6320 Lost Circle 

Anchorage, Alaska 99502

Ms. Green:

HB 210 was Introduced last February and was referred 
to the Health, Education and Social Services Committee and 
then to the Judiciary Committee.

I have sent a copy of your letter to Rep. Beirne and 
Rep. Barnes.

I appreciate your comments cn this legislation and 
will give carefull consideration to the bill.

Sincerely,

cc: Rep. Beirne

R e p . Barnes
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J V l Pmnrn^.riwm Alaska Court System
TO: r

Grant Callow 
Staff Counsel'

d a t e  : March 9, 1981

SUBJECT: flB 210

At this stage, I have only a fewljrief remarks and observations about this 
bill which I want to pass on to you.^The concept of shared or joint custody is 
an appealing one from a philosophical standpoint but in practicality it has—  
many pitfalls^ Even where all of the objective criteria of close geographic 
proximity or rne parents and ease of travel are met, the fact remains that the 
adults involved have been unable to reconcile their various differences and may 
be equally as incapable of agreeing on the ongoing decisions in the life of their 
child or children. Joint custody has been a very popular "cause" around the 
country. In rny contacts with other judges from around the nation at the National 
Judicial College family law course in Reno last year, I have found that there 
is an overall skepticism as to how well joint custody is working in fact. I 
would venture to say that a general sampling of opinion among judges, domestic 
relations practitioners and professional counsellors in this state would yield 
a similar result.

Assuming however that the bill may already be a fait accompli, there are 
certain considerations which the court needs to deal with. One of these is to 
assess possiblefiscal impacts this bill would have. If courts are going to be 
routinely presented with shared custody agreements by parties in consensual 
petitions, e.g. dissolutions, I submit that the court is going to have to rely 
heavily on professional evaluations of the wisdom of those plans. While it nay 
be philosophically appealing to view such services as ccming from the private 
sector, the hard economic realities are that most parents in dissolution pro­
ceedings are not going' to be in a position to pay for these. Therefore, the 
court is either going to have to field these proposals from the bench or have 
the investigative resources at its disposal to review than. My_jaecamjDendAtion 
is therefore that the court, if it is going to support this hill nr..allT_give ^ 
serious consideration to mandating anyproviding statewide custody investigation^ 
services within the sys.tgnflZT- — —

I am also concerned as to the meaning of dietjnediation provisi ofc- A 25.20.080. 
Does f-jy-f oovpt- child custody investigation as well or is it solely traBIHdhaT'' 
Ttieuiation*; I believe I have clarified the section regarding guafTftfn-Tad TTCatr- 
appointments. That appears to be^-nothing m o m  than a restatement-nf-existing- 
language which is already withiriJ\. S. 9.55.205- rather than any new requirement 
mandating G£L appointments in all cases. '

cc: Victor D. Carlson
Andrew M. Brown

Aam. F-l 
Rev. 2-73
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TH IRD  J U D IC IA L  D ISTR ICT 
303 K  STR EET  

ANCHORAGE, A LASKA  99501

RALPH E. MOODY 
Pro i ld lng Judg*

April 9, 1981

Mr. W i l l i a m  Grant Callow, II 
General Counsel to Admin i s t r a t i v e  Director 
A l a s k a  Cour t S ystem 
303 K Street
Anchorage, A l a s k a  99501

Re: Presumptive Joint Custody

Dear Mr. Callow:

I wish to convey to you m y  concurrence in the opinions 

e x p r e s s e d  by the Honorable J. Justin Ripley on A p r i l  7, 1981, *

cc: A. H. Snowden, II
Judge J. J us tin Ripley 
Judge V ictor D. Carlson 
M a s t e r W i l l i a m  Hitchcock 
M a s t e r  A n d r e w  Brown 
Francis Stevens

w i t h  regard t resumptive joint custod

Sincerely

APR 13 1981

Cilice cf Genera! Couasal 
Alaska Court Syitora
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P O S I T I O N  P A P E R

CS  F O R  H O U S E  B I L L  NO. 2 1 0  ( H E S S )

" An A c t  r e l a t i n g  to  c h i l d  c u s t o d y . "

C S  f o r  H o u s e  Bill No. 2 1 0  ( H E S S )  p r o v i d e s  a s t a t u t o r y  b a s i s  f o r  s h a r e d  

c u s t o d y  in j u d g e m e n t s  f o r  c u s t o d y .  T h e  D e p a r t m e n t  f e e l s  t h e  C o m m i t t e e  

S u b s t i t u t e  i m p r o v e s  on  t h e  o r i g i n a l  B i l l .  H o w e v e r ,  w e  w o u l d  still 

q u e s t i o n  t h e  l a n g u a g e  in S e c t i o n  0 9 . 5 5 . 2 0 5 ( c )  d u e  to t h e  d e l e t i o n  o f  t h e  

p h r a s e ,  "all r e l e v a n t  f a c t o r s  i n c l u d e . "  T h i s  d e l e t i o n  s e e m s  to i m p l y  

t h a t  t h e  c o u r t ' s  c o n s i d e r a t i o n s  a r e  l i m i t e d  to t h o s e  f a c t o r s  d e l i n e a t e d  

in t h e  s e c t i o n .  It is f e l t  t h a t  in t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  "all 

r e l e v a n t  f a c t o r s "  s h o u l d  b e  c o n s i d e r e d .

In a d d i t i o n ,  t h e  D e p a r t m e n t  w o u l d  r e c o m m e n d  t h a t  t h e  d e f i n i t i o n  o f  

s h a r e d  c u s t o d y  n o t  n e c e s s a r i l y  i n c l u d e  p h y s i c a l  c u s t o d y .  T h i s  s t e m s  

f r o m  t h e  c o n c e p t  t h a t ,  w h e n e v e r  p o s s i b l e ,  s h a r e d  p h y s i c a l  c u s t o d y ,  as 

w e l l  as legal c u s t o d y ,  is b e n e f i c i a l  b u t  r e c o g n i z e s  t h a t  s h a r e d  p h y s i c a l  

c u s t o d y  is n o t  a l w a y s  p o s s i b l e .

R E C O M M E N D E D  BY:

P u g h ,  D i / t c t o r  

o n  o f  F a m i l y  a n d  

Y o u t h  S e r v i c e s

DATE:

A P P R O V E D  BY:

H e l e n  D. B e i r n e  

C o mmi s s i o n e r



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

. FISCAL NOTE

I . REQUEST
Bill/Resolution No. CS for H o u s e  Bill No. 2 1 0  ( H ESS)___________________________

Title "An A c t  r e l a t i n g  to c h i l d  c u s t o d y . "  ’

Requested by__________________________________________________ Date_________________

II. FISCAL DETAIL
Agency Affected_______ D e p a r t m e n t  n f  H e a l t h  a n d  S o c i a l  S e r v i c e s _______________
Program Category Affected_________________________________________________________
BRU, Program, Or Subprogram(s) Affected________________________________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

-0- -0- -0- -0- -0- -0-

FUNDING (Thousands of Dollars)

GENERAL FUND -0- -0- -0- -0- -U- -U-
FEDERAL FUNDS -0- -0- -0- -0- -0- -0-
OTHER (Specify Source) -D- -n_ . -n- -n- -Q-

-0- -0- -0- -0- -b- 5-

-0- -n- -0- -0- -n- -0-

POSITIONS

FULL TIME -0- -0- -0- -0- -0-
PART TIME -0- -0-. . -0- -0- -0- -D-
TEMPORARY -n- -n--tJ- -U-

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

CS f o r  H o u s e  Bill No. 2 1 0  (HES S )  h as no f i s c a l  i m p a c t  o n  t h e  D e p a r t m e n t  

o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .

IV. DATE_

Original: Legislative Finance PHONE </CC_
cc: Budget and Management 7J

Prime Sponsor (First Legislator Named) *
33-001 (Rev. 12/81)

j )  a  ^ ________ PREPARED B Y ^ V * -     ,in hn P. Pugh. D irector/ ' _ AGENCY_Qj_y_j_s^on of Family and .Y o u t h  Services.
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i POSITION PAPER 
HOUSE BILL 261

House Bill 261 replaces the current Parole Board laws with a 
more comprehen sive statute that includes the following provisions:

a. Five year terms for Board members as r ecommende d by 
the Commission on A c c r e d i t a t i o n  for Corre ctions and 
other p r o fession al organizations.

b. Statutorily sets the compensa tion of Board m e m bers at 
$100/day and provides for a raise w i t h  the consumer 
price index in Anchorage.

c. Requires the Board to recommend statutory changes to 
the Legislature.

d. Requires the Board's regulations to be pro mu l g a t e d  
pursuant to the Alaska A d m i ni strative Code.

e. Allows the Board to discharge parolees from s u p e r­
vision afre\ two years.

The changes listed in sections a ) , b ) , d ) , and e) above are s uppor­
ted by the Commissi on on A c c red itation for Corrections and by the 
Alaska Correc tions Mas te r p l a n  Consultants of 1979.

E X ECUTIVE DIRECTOR
For section .090 the Department recommends the executive  director be 
hired by the Department and serve at the pleasure of the Department 
to r-ovide better coordina tion w ithin the Department.

"PAROLE RIGHTS"
Section .150 of the bill gives o ffenders a right to have copies of 
all information considered by the Board a m i n i m u m  of 30 days in 
advance of any kind of parole hearing. Many hearings would be
continued well beyond this time frame as to increased mo vement and
bulk. C o n sidera ble expense and staff time would be saved by 
providing a summary of the information in the file rather than 
providing copies of all information in the file (average about 
200 p a g e s / f i l e ) . This summary would give the o f f ende r all p e r t i­
nent information consid ered by the Board. Section .150 of HB 261 
also allows the o f f ender  a copy of all mental health records. 
Controve rsy surrounds the release of these records. Many 
clinicians and therapists are opposed to the release of patient 
records wit hout benefit of medical interpretation.

GOOD TIME PROVISIONS
Section .170 of MB 261 requires parolees be given good time for 
good b e h avior while on parole, but this good time earned is s u b­
ject to forfeiture by the Board. There is no way to avoid an 
enormous amount of staff time, red tape, paperwork, more policies 
and procedures, and h earings to implement this section. C o n s i d e r­
able additional travel expense will be incurred on interstate 
parole cases. The good time system in the correctio nal facilities
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POSITION PAPER 
HOUSE BILL 261

has p rov en to p r oduce a high error rate causing serious problems, 

and a similar s y stem for parolees is expected to produce similar 
results. Although the concept of parole good time is a unique 
approach, we recommend a more simple and less costly solution for 
the earlier release of parolees from supervision. Instead, the 
Committee might consider giving the Board the authority to 
release pa rolees from supervision after 1 year of good b ehavior
rather that the 2 years listed in Section .270 of this bill, in
lieu of the good time provisions of this bill.

PAROLE CONDITIONS
Section .180 u nduly restricts the imposition of n e c e ssary parole 
conditions by the Board. The courts allow any reasonable  condition 
that relates to the prisoner's crime and background. Wh ere th*3 
Board determines that there is clear evidence, seme parolees need
to be restricted from a ssociating  with victims or their crime
partners. The Board cannot require restitutions during parole nor 
establish other conditions normally imposed by other parole agencies 
or the courts, such as having the car license numbers of drug 
d e a l e r s .

M ODIFYING CONDITIONS OF PAROLE
Section .190 of HB 261 requires 30 days written notice be given the 
parolee before a parole conditions can be changed. This is 
impractical. Currently, conditions of parole are discusse d with 
parolees at the release hearing. New conditions of parole are 
imposed only when immediate intervention is needed because of risk 
to the commu n i t y  or to the parolee. This section will not allow 
the Board to deal with a parolee's problems when they surface, 
posing a risk to the community and to the parolee.

DISCHARGE OF P A R O L E E
Section .250 of the bill requires that parolees be dis charged from 
supervision a u t om atically after five years on parole. The only 
exception would be if the parolee had been charged with a felony 
offense while on parole. An additional phrase is recommended to be 
inserted in line 19, "or has not violated parole by absconding 
supervision". W i thout this phrase, a parolee could abscond s u p e r­
vision the date of his release, and as long as he was able to avc 
detection for a period of five years, he woiild suffer no liability. 
This w ould not be conducive toward assisting the parolee to live by 

the rules of society.

REVOCATION OF PAROLE
290 also requires that the Commissioner prove by "clear 

evidence" that a parolee has violat ed the terms of
S e c t i o n

and convincing
his parole. This is a higher standard of proof than the courts have 
adopted in probation and parole revocation cases in Alaska, and is 
higher than the standard adopted by any other court or paroling 
agency in this country. The "preponderance of the e vidence 
standard is more appropriate, providing adequate safeguards for the 

parolee and protection for the publ-i'"-
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HOUSE BILL 261

P AROLE A RREST W A R R A N T S
Section .300 of HB 26.' requires that a parole v i o l ation warran t be 
o b t a ined from a judicial officer. This requirement will unnec essarily 
tax the already o v e r b u r d e n e d  judicial system. The additional p a p e r­
wor k  required from parole officers to secure a judicial warrant v/ould 
increase their workload, and the Alaska Supreme Court has already 
ruled this an u n n e c e s s a r y  burden on the parole officers. It is 
standard procedure in all other states to have a warrant issued by 
the Board, m ember of the Board or a corrections staff person.

A D D I T I O N A L  BURDEN ON THE BOARD
Of major concern to the D epartment would be the increase in "Board 
member days" spent on Parole Board business as a result of this bill. 
With the r e s p o n s i b i l i t i e s  outlined in HB 261 the average number of 
days spent by each current Board m ember on Board business will 
increase from the c u rren t 45 to 60 days per year, to a m i n i m u m  of 138 
to 153 days per year. C onsiderin g there are 251 work days in a year, 
being a Parole Board m e m b e r  would be more than a half time job 
due to the increased w orkl o a d  m a n dated by HB 261.

T h e  d e p a r t m e n t  f e e l s  t h a t  w i t h  t h e  a m e n d m e n t s  p r o p o s e d  t h i s  b i l l  

c o u l d  a d d  t o  t h e  e f f e c t i v e n e s s  o f  t h e  p r e s e n t  p a r o l e  s y s t e m .

Ap p ro ved by:  Dnte J  - --S ~
Helen D. Beirne, Commissioner 
Depart ment of Health and 

Social Services



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

I . REQUEST
Bill/Resolution No. House Bill No. 261________
Title "A» Act relating to parole offenders" 
Requested by HES S __________________________ DateFebruarv 4, 1982

II. FISCAL DETAIL 
Agency Affected_ Health and Social Services
Program Category AflciLcd Offender Confinement. Reformation and Supervision 
BRU, Program, Or Subprogram(s) A f f e c t e d ^ u i t  Confinement, ProhaJLinn^Community 
(Note: If more than one budget component is affected, separate line-item programs 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTPACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL
-0- 1047.7 336.1 385.5

FY 82 FY 83 FY 84 FY 85 FY 86

7.9 228.7 244.7 261.8
2.2 3.6 3.9 4.2

14.9 52.4 57.2 62.3
23.9 38.4 41.8 45.6

3,0
992.6"”

6.2 10.0 10.9 11.9

385.8

280.2

67.9
49.7

12.9

415.3

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

-0- 1047.7 336.1 385.5 385.8 415.3

POSITIONS

FULL TIME -0- -0- 5 5 5 5
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III) 

I. Program

A. Adult Confinement
On the basis of information given to us by the Parole Board we would conclude 

that the passage of House Bill No. 261 without modification, would result in a 
need for additional capacity within the correctional system. Capital projects 
requested or in progress to provide more beds do not rake Into consideration 
the effects of new or amending legislation.

Without the provisions regarding conditions of parole or with modification 
of those provisions allowing the Board the flexibility It desires with respect 
to setting and changing conditions of parole, there would be no bed space 

impact.

Original: Legislative Finance PHONE 465-3376 
cc: Budget and Management

Prime Sponsor (First Legislator Named) 
33-001 (Rev. 12/81)



1. T h e  r e s t r i c t i o n s  on  c h a n g i n g  o f  p a r o l e  wil l  r e s u l t  in a p p r o x i m a t e l y  

15 r e v o c a t i o n s  o f  p a r o l e  p e r  y e a r .  It is e s t i m a t e d  t h a t  e a c h  

r e v o c a t i o n  will r e s u l t  in an a v e r a g e  p e r i o d  o f  i n c a r c e r a t i o n  of

6 0  d a y s  w h i l e  t h e  c o n d i t i o n s  o f  p a r o l e  a r e  b e i n g  c h a n g e d .

N e w  b e d s  r e q u i r e d  = '. x 60
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2.5

2. T h e  bill p r o v i d e s  an i n c l u s i v e  l i s t  o f  c o n d i t i o n s  o f  p a r o l e  w i t h o u t  

l a n g u a g e  p e r m i t t i n g  t h e  p a r o l e  b o a r d  to  i m p o s e  o t h e r  c o n d i t i o n s  t h e y  

c o n s i d e r  a p p r o p r i a t e  f o r  s o m e  p a r o l e e s .  T h e r e f o r e ,  t h e  a s s u m p t i o n  

is t h a t  t h e  p a r o l e  b o a r d  m a y  h e s i t a t e  to  g r a n t  p a r o l e  to t h e s e  

i n d i v i d u a l s .  It is a s s u m e d ,  b a s e d  on i n f o r m a t i o n  p r o v i d e d  by  t h e  

P a r o l e  B o a r d  A d m i n i s t r a t o r ,  t h a t  at l e a s t  s e v e n  p e r s o n s  a y e a r  w o u l d  

be d e n i e d  p a r o l e .  T h e  a v e r a g e  l e n g t h  of  s e n t e n c e  r e m a i n i n g  w h e n  

p e r s o n s  a r e  p a r o l e d ,  c o n s i d e r i n g  g o o d  t i m e  t h a t  w o u l d  be  e a r n e d ,  is 

20 m o n t h s .  T h e r e f o r e ,  t h e  i m p a c t  on b e d  a v a i l a b i l i t y  w o u l d  be:

(beds)

N u m b e r  of  b e d s  n e e d e d  = 7 p e r s o n s  x 20 m o n t h s  

A n  a s s u m p t i o n  o n l y  12 m o n t h s

N u m b e r  of  B e d s  - 1 1 . 7

3. T o tal b ed i d e n t i f i e d  f r o m  a b o v e .

2 .5

An a s s u m p t i o n  o n l y  1 1.7

1 1.0 ( r o u n d e d )

T h e  D i v i s i o n  of  A d u l t  C o r r e c t i o n s  e s t i m a t e s  t h a t  an a d d i t i o n a l  14 b e d s  

will n e e d  t o  be  c o n s t r u c t e d  if H o u s e  Bill No. 261 is e n a c t e d .

B. P r o b a t i o n  and C o m m u n i t y  P r o g r a m s

T h e  p r o v i s i o n  in t h e  p r o p o s e d  l e g i s l a t i o n  f o r  e a r n i n g  o f  " g o o d  t i m e "  by  p e r s o n s  

on p a r o l e  will r e s u l t  in an i n c r e m e n t  o f  w o r k  for t h e  p r o b a t i o n  s t a f f .  It ^s 

n o t  k n o w n  at t his t i m e  t h e  a m o u n t  of  a d d i t i o n a l  s t a f f  t i m e  w h i c h  will be r e q u i r e d  

t o  d o c u m e n t  v i o l a t i o n s  o f  c o n d i t i o n s  of  p a r o l e  a nd a t t e n d  h e a r i n g s  o f  f o r f e i t u r e  

o f  g o o d  t i m e  as a r e s u l t  of v i o l a t i o n  o f  p a r o l e  c o n d i t i o n s .

T h i s  i n c r e a s e d  r e q u i r e m e n t  f or s t a f f  t i m e  will h a v e  to be  a d d r e s s e d  in f u t u r e  

r e q u e s t s  for a d d i t i o n a l  s t a f f  b a s e d  on total w o r k  l o a d  u n i t s  a r o u n d  t h e  s t a t e .

Fiscal

A. C a p i t a l  E x p e n d i t u r e s

It is a s s u m e d  t h a t  the a d d i t i o n a l  b e d s  c a n  be a d d e d  to a n e w  f a c i l i t y .  U s i n g  

r e c e n t  c o s t s  of  a d d i t i o n a l  b e d s  at K a g l e  R i v e r  C o r r e c t i o n a l  C e n t e r  p l u s  t w o  

y e a r s '  i n f l a t i o n  o f  1 5 %  p e r  y e a r ,  t h e  e s t i m a t e d  c o n s t r u c t i o n  c o s t s  p e r  b e d  is 

$ 7 0 , 9 0 0 .  T h e r e f o r e ,  c a p i t a l  e x p e n d i t u r e s  r e q u i r e d  are:



C a p i t a l  F u n d i n g  = 14  x $ 7 0 , 9 0 0  

= $ 9 9 2 , 6 0 0

B. It is a s s u m e d  t h a t  t h e  14  b e d s  will r e s u l t  in o n e  a d d i t i o n a l  2 4 - h o u r  

p o s t  r e a u i r i n a  5 C o r r e c t i o n a l  O f f i c e r s  II ( A n c h o r a g e  n a y  a r e a r  R a n g e  13. 

S t e p  B; M a r c h  1 9 8 2  s c h e d u l e ) :

A n n u a l  S a l a r y  $ 2 4 , 8 7 6

V a r i a b l e  B e n e f i t s  @ 1 6 . 6 3 %  4 , 1 3 7

S u p p l e m e n t a l  B e n e f i t s  @ 6 . 1 3 %  1 , 5 2 5

P o l i c e  R e t i r e m e n t  0 9 . 6 6 %  2 , 4 0 3

H e a l t h  I n s u r a n c e  2 , 1 9 6

O v e r t i m e ,  S h i f t  D i f f e r e n t i a l  3 , 3 2 5

T o t a l  F i v e  C . O .  1 1 's $ 3 8 , 4 6 2

T o tal F i v e  C.O .  II' s  $ 1 9 2 , 3 1 0

C. I n m a t e  C o s t s  - 1 9 8 2  C o s t s  $ 3 , 0 0 0

Trav e l  ( r e t u r n  i n m a t e  to $ 3 , 0 0 0

p o i n t  of a r r e s t )

Foo d  @ 5 . 5 0  p e r  d a y  $ 2 2 8 , 1 0 0

C l o t h i n g  0 $ 3 0 0  p e r  y e a r  4 , 2 0 0

G r a t u i t i e s  f or w o r k  8 , 4 0 0

M e d i c a l  c o s t s  $ 1 2 3 1 / i n m a t e / y e a r  1 7 , 2 0 0

$ 5 7 , 9 0 0

D. B u i l d i n g  C o s t s

U t i l i t i e s  $ 2 5 , 0 0 0

E. R e p r o d u c t i o n  o f  I n m a t e  C a s e f i l e s  

P e r s o n a l  S e r v i c e s :

2 1 7  c a s e f i l e s  x 2 1/2 h r s / f i l e  x 1 4 . 5 7 / m .  = 7904.

X e r o x i n g :

2 1 7  c a s e f i l e s  x 2 0 0  p a g e s  x $ . 0 5 / p a g e  2 1 7 0

I f 0 , 0 7 4

F. A s s u m p t i o n s

1. T h e  n e w  b e d s  will n ot be c o m p l e t e d  until F Y  1984. T h e r e f o r e ,  s t a f f  and

u t i l i t y  c o s t s  will f i r s t  a p p e a r  in FY  1984.

2. T h e r e  will be 9 . 5  full t i m e  e q u i v a l e n t  i n m a t e s  in FY 1 9 8 3  a n d  14 in FY 1984.

3. I n f l a t i o n  o f  9 %  p e r  y e a r  is u s e d  f o r  all e x p e n d i t u r e  c a t e g o r i e s  e x c e p t  

p e r s o n a l  s e r v i c e s  w h e r e  7% p e r  y e a r  is used.



FISCAL MOTE

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

I.

II.

REQUEST
Bill/Resolution Mo. H o u s e  Rill 76.1_____________________________________________________

Title An Act Relating to Parole of Offenders: Continuing the Parole Board
Requested by Senator Pari: _Date March 24, 1931

FISCAL DETAIL
Agency Affected Department of Health and Social Services_________________
Program Category Affected OFfpnrier Cnnf i npny^nt Pr> fnmva t i rn and Snpprwi q i on
BRU, Program, Or Subprogram(s) Affected Parole Board__________________
(Note: If more than one budget component is affected, separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.
800 COMPENSATION_______

FY 32

TOTAL

rY 83 FY 84 FY 85 FY 86 FY 87

35.0 38.2 41.6 44.5 47.6
89.1 107.5 117.9 1 7.9.7 147 7
50.1 __5IL 54.2 58.5 61.7
1 .0 1 .1 1 7 1 7 1 4
2.1

84.9 92.5 gg g 106-9 114.4

262.2 284.5 314.8 340.9 ,69.3

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

262.2 284.5 2.14.8 340.9 . 369.3.

POSITIONS

FULL TIME 1 .1 1 1 1

PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction, Section III)

See attached sheets.

IV. DATE 'anuarv 25. 1.982 PREPARED BY
AGENCY ~
PHONEOriginal: Legislative Finance 

cc: Budget and Management
Prime Sponsor (First Legislator Named) 

33-001 (Rev. 12/81)

Sniunci II. TrivciJ:o//V7/

. U .l<-S .Ŝ ,_ra l'p 1 c Hoard.
4f.5-.1385 _____


