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SECOND THOUGHTS ON JOINT CUSTODY
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JOINT CUSTODY AND BATTERED WOMEN:
In cCises involving wife, bat-
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tinued'c ?ntro over thﬁ battered
woman's 1ife fh-mnah thel.r chil-
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We*wish to call [ readers’
attention to a val le new hand-
hook on emergenc long term
housing for Dattéred wom e
pared by the National Coali ron
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the cooperation of HUD.
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desire this arrangement, legisla-
tion is not necessary for these
cases, Rather, the current joint
custodK trend serves onIy to re-
duce t custod hts of those
women who have een and are the,
primary careta ers of their chil
dren an r? do not feel that
jornt custody Is In their chil-
dren's best rnterests
FOOTNOTE:
1-Joi it custody gives both par-
ents equal legal rrghts with re-
9ard to decjsion making and con-
rol of their children’ regardless
of where of .\f/rth whom tlie éhrldren
re]srdle., Wlhre Jorlnt custo yb'l't
ould imply equal responsibili
?or tﬂe _dgyy-_togday carg"of chrl-y
dren, tlils .is noA rerﬂarrred under
most joint custody orders and all
joint custody Iegrslatron._ Thys,
rfornt custod% orders %r_e, in ef-
ect, the same as .traditional sole
custody/visitation orders.
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putes, even when state fel ong
statutes were INVo ved rng
parental kid napernag he sta ute
means that the eral Bureau of
Investigation can now be called
Into these cases pursuant to the
provisions of 18 U.5.C. 3052

For a drscussron of the Parent-
al Ki nagf q Act see NCOWFL
Ié/loalrucrrrtmw Clearinghouse Revie

SHELTER BILL DIES

S. 1843 the brII to provide
f deral fund rn for shelters, died

the recent Ton gressrona 1ame
duck_ session w en onentsB
to filibuster the Confer nce ep %rt
Senator Alan Cranston -
bill's sponsaor, wrthdrew the legis-
lation from the floor when It be-
came clear that the Conference Re-
gort could not be approved. Thus
ny. further domestic viglence
Iegrsl_atron will have to be brought
anéw in another session of Congress.

Resource packet on Joint Custody
Legislation :

A Summary of Join
Statutesyand pend

lation .

"Joint Custody and Battered
Women" by Joanne Schulman.

Testimony by battered women's
advocates before the Hew
Jersey Committee on Judi-
ciary’ Lawe July 2 ,
regarding pendrng legisla-
tion (AB 1471).
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QUOTATIONS F OM PROFESSIONAL ARTICLES SUPPORTING JOINT CUSTODT

q 1~ . »

Richard A, Gardner of the Columbia Univ. Colege of Physicians and Surgeons
wrote in the Journel of the American Academy of Psychoanaylasis April 1978:

"Divorce proceedings and child custody cases should no longer follow an
an adversary model, but one of arbitration and mediation. Joint custody, provides
a reasonable.approximation to the natural marital situation. "

Alice Arbanel who studied Shared Parenting after seperation and divorce and
published her findings in the American Journel of Orthopsychiatry 1979:

"Qur other maior finding about how important it is for a child to keep a
relationship with both original parents points to the need for a concept of greater shared
parental responsibility after divorce. In this condition each parent continues to
be responsible for, and genuinely concerned about the well being of his or her
children and allows the other parent the option as well.

Mel Roman of the Albert Einstein Colege of Medicine has studied 40 families
who are presently practising joint custody and concludes in " The Case for
Joimt Custody " m
» e | e

" While none of the families has found Joint Custody to be trouble free and most
are involved in continuosly questioning its effects , there >s no :"oubt that
joint custody 1is working for them all. In most incidences the hildren are thriving,
not mere ¥ adjusting and the parents themselves are working out new and they believe.
p-oduc* ive “ifestyles.

Judith Brown Greif , Div. of Child-Adolescent Psychiatry, Albert Einstein College
of Medicine studied 40 middle class divorced fathers. She concludes in the
American Journel of Orthopsychiatry 1979-

"Another belief about joint custody is that children end up being pawns
in parental battles, and that this produces a situation of divided loyalties.
Quite tlie contrary, children often seem used" in sole custody arrangements because
of the inherently unequal distribution of power between parents. In joint custody
arrangements, however, parental power and decision making are equally divided,
so there is less need to use children to barter for more."

We tend to approach families of divorce as though they truly consist

of only one parent™ - as though the non custodial parent has ceased to exsist.
Yet research is abundantly clear that, with few exceptions, the trauma of divorce
can be minimised by the child"s continuos open and easy access to both parents.
We therefore have a responsibility to do what we can to support the involvement of tlie
non custodial parent, both for the sake of that parent and for the benefits that
accrue to the child Rather than support the imposition of legal visitation
restrictions, we should do everything in our poer to maximize contact between the
child and both parents. One clear way of doing that is through joint custody
arrangements.



*
An article in the April 2, 1979 edition of BUSINESS WEEK States”
" The professionals agree and point to these trends in therapy--
Joint custody is in line with the trend in courts to award custody to the
best prepared parent. It involves continued co parenting and extremely relaxed
visitation rules and demands a strong committment ip time and energy
by both parents. The known results, thus far, are sucessful. ~~

Dr. Lee Salk who we all know states e

"Parents do not divorce their children, they divorce each other. "

Judith Wallerstein and Joan Kelly who studied 60 families in the "Th Idren of
Divorce Project” and published their findings in Psychology Today January 1980
states J

" Many people object that parents who cannoUagree during marriage 1
certainly cannot be expected to reach agreement on child related matters after divorce.
Indeed , some infuriated or disturbed parents will never chart a rational course
with regard to their children. Yet it seems clear that our society must encourage
fathers and mothers to aceept the importance of continuity in parent- child
relationships after divorce."

In a litigation known as People ex. rel Watt v. Watt, 77 Misc. 2d 178 (1976);
Annot. 70 ALR 3rd 269 which was quoted in a recent Alaskan custody litigation,
(4EA-80-506) it is stated;

"Hence, joint custody, under oroper circumstances, may be the closest
remedy to the shattered ideal and offers viable options in normally dichotimized
custody dispositions. Morever, parents relegated to seeeing their children only
intermitfefently experiance feelings of deep loss and often react by limiting
involvement with their children. Decidedly, conventional single parent custody
arrangements not only debilitate sustained involvemnnt with both parents but tend

to create de facto ex-parents and emotionally deprived chi ldren. " < quote from
the Gaurdian ad litem report)
P

Beatrice Thompson Ph. D. studied 105 3rd-5th grade children in wescern South
Carolina, divided into two equal groups- father absent and father present
to see if there was any differance in arithmatic achievement. A summary in
Dissertations Abstract International June 1979 sums up:

" From the results of the survey it is concluded that father absense
negatively affected the arithmatic achievment of elementry school children.”



* Judith Wallerstein and Joan Kelley, mentioned before, also studied "The
effects of Parental Divorce: Experiances of the Child in Early Latency 1 which
was published in the American Journel of Orthopsychiatry January 1976. They

find that?®

"It was little comfort to

these children that they saw their father on

occassional visits. The typical visiting pattern of two weekends a month, established
by custom and the court, was clearly not sufficient to fulfill the expectations of

the seven and eight year-old boys.
as inadequete to nourish and make

Such a pattern was experienced by most as depriving and
gratifying the relationships."”

Dr. Diane Trombetta and Betsy Lebbos LI. D. in an artcle for the Los Angeles Daily Journel

Report state:

Exclusive custody either intensifies the conflict and ill will so comman
between divorced or divorcing parents, or leads to one parent effectively "dropping

out."
Dropping out may help

""lear the court calendar but it also clears one

parent out of a child s life. Rather than forcing or encouraging one parent to give ud
responsibility and care of the child, -urrent research indicates that if our

primary concern truly is the best
the opposite.

interests of children, we should be doing quite

The above represent conclusions from only a very few studies and

articles supporting joint custody

which have appeared in the past five years.

A bibliography of 130 recent professional articles and books supporting joint
custody will be made available upon your request.,As Mom % House-Dad s House
mis able to Hg out more referances they will be made available to you.

THE EVIDANCE IS CLEAR !

WE MUST REMOVE CHILD CUSTODY FROM A WIN/LOSE

ALL/ NOTHING PRESUMPTION TO A PRESUMPTION OF CONSENSUS, EQUALITY AND THE PROTECTION

OF PARENT-CHILD BONDS.



EFFECTS OF WIn/10SE CUSTODY ON CHILDREN AND PARENTS

The Alaska State Legislature is to be applauded for considering
legislation introduced by Representative Brian Rodgers of Fairbanks encouraging
divorcing parents to make Joint Custody agreements. In joint custody both parents
retain and-share the responsibility and authority for care and controlof their
children after divorce. The sharing of that responsibility can traverse a whole
spectrum from casual cooperation to specifically dfilineated times and functions.
The sharing of the child or children®s time can be scrupuosly equal, or it
may take an approach based on the time each parent has to assume custodianship.

It is most important that the law encourage divorcing parents to form their own
agreement.": on the basis of both parents maintaining a frequent and meaningful
Relationship with their children. Each joint custody agreement can be tailor
made and each set of parents should be able to draw up a plan,most practical and
suitable to their situation.

The effect of sole custody on children has been studied extensively
over the past ten years. Child psychologists have found long lasting negative
affects on children stemming from divorce and the negation of the role of one
parent by sole custody decrees. The effects incluele:"deep seated feelings of
loss and abandonment; Jloyalty conflicts; sorrow and depression; strained interaction
with BOTH parents; promiscuity in girls; confusion of sex identification in boys;

and disturbances in children®s play, social relations and cognitiveperformance in
school. On the other hand, a long term in depth study of 60 divorced families by
Judith Wallerstein and Joan Kelley which appeared in the January 1980 edition of
PSYCHOLOGY TODAY found that: " Thirty four per cent of thejchildren and adolescents
appeared to be doing especially well at the five year (after divorce) mark. Their
self-esteem was high and they were coping competently with the tasks of school,
playground and home......... Characteristic cf these childreij®ras *-heir sense of
sufficiency: the divorce had not depleted their lives by removing a loving
parent, or bypairing them with an angry, disturbed one.”™ lhe same study found that
the children who had only erratic or no contact at all witli the absent parent

continued to have serious problems after five years.

Frt-f>  Mari® 5 /lou3(? “ fAout(?



The "S-nday father"™ is a sad sight to see trying to hold on to the
threads of love. "Visitation" is discouraging and demeaning to a parent
who enjoys and wants the role of being a full parent. It is a brief and
superficial encounter either resented or looked upon as a burden by a growing
child. Visitation is used as bribery by the custodial parent or as a lever
to hurt the excluded parent. A great many visitation fathers feel so emotionally
drained by having to deal with hostile custodial parents that they eventually
stop visiting their children . The loser is thrown into the trash heap, effectively
excluded from any meaningful relationship with his or her children while the
winner gets the joy of raising the children, child support payments and the use
of the children to hurt their absent parent. No wonder court battles are viscidnt>
and ugly.The carefree divorced father is a myth. Judith Brown Greif, a child
psychiatrist at Albert Einstein College of Medicine studied fathers and children
after divorce. Her findings par allel those of Kelley and Wallersteir In addition
she found that most fathers suffered feelings of IbsS"and serious depressionafter
separation from their children. The symptoms were often physical: wieght loss, eye
and dental problems, arth ritis, difficulties in breathing, eating, sleeping,
working and socializing were all frequently reported. "The parent, usually the father,
who is sep rated from his children often feels rootless, alone and chronically depressed.
Many deal with the pain by distancing themselves from their children and abondoning
child support payments. " Ms. Greif concludes, " Denied contact with their children,
being forced into the situatir- of getting permission from the custodial parent
for extra time, often being denied access to their child"s teacher who won"t
discuss sdiool performance with non custodial parents, these fathers see themselves
less and less as parents and eventually act in accordance with the role that has been
assigned to them; the absent parent." While a few parents abandon their children
because they are disinterested, the great majority wish to maintain contact. A
law encouraging joint custody would go a long way towards keeping both parents
involved. Aside from the burdens on the individual family members sole custody
extracts a burden from society Which must support abandoned children with welfare
payments.

In the meantime, the custodial mother is kept in her place, often

over burdened, unstable eco-omically or on welfare, often feeling tied down,
physically unattractive and unable to cope. Sole custody historically proceeds

from the now invalid social concept that a woman"s only worth is as a child
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rearor and domestic drudge and a man®"s only worth is as a breadwinner. Even (Moral
Majority take note); if one believer a woman®"s place is raising children (alone after
divorce?)we must remember that the Bible repeatedly commands children to respect
and obey their mother AND their father. Moses brought this commandment down
carved in stone. How can a child, who isn"t allowed by decree of civil law to
respect one of his or her earthly parents, truly learn to respect Our Father
in Heaven? Sole custody laws enforce disobediance and disrepect

An increasing frustration and outrage amongst non-custodial parents has
reached an epidemic proportion. The most visible and horrifying result of this
frustration is seen in the great increase of parents who resort to child snatching. An
estimated 150,000 parents will feel forced to kidnap their own children in 1981.
Faced with the possibility of being essentially excluded from their children®s lives,
having relationships confined to unnatural, minimal visitation schedules,
frustrated by not having even these minimal orders complied with by a vindicitive
custodial parent, and hurt by having primary Iove.pgngi tom awayty artific ial and
unwanted court decrees, it is not surprising that many parents fearful of losing
in court run away with their children. Child snatching adds up to a tremendous
amount of trauma for the snatching parent who must change his or her identity
and live in continuos fear like a criminal, for the parent who is unable
to find his or her child, and for the child whose life is oftenjruined by fear,
the alaways present possibility of being snatched back and forth, and the denial
of access to a loved parent. The. children are a heloless pawn 1 a game for the
most part caused by the legal insistance on viscious court battles followed by sole
custody decrees. |If both parents are assured of maintaining an important
role in the upbringing of their children through legal encouragement of joint
custody, there will be little reason for child snatching

The legislature does well to consider solutions to the multitude of
problems inherent in the present sole custody legal code. A law encouraging
divorcing parents to meet on an equal footing and work out a practical and
suitable arrangement for their children is much needed. It is needed to discourage
a vindictive , disagreeable parent from thinking they can speed into court and
assuredly achieve sole custody as a means of harassment or destructioi of the
other, excluded parent without regards to the children®"s welfare. It needs to
recognize that joint custody is the preferred solution after divorce and that
to assure children of frequent, meaningful andjcontinuing contact with both

parente in their best interests.



Reactions by children to sole parent custody
1. Feelings of loss and abandonment.
2. Attachment and separation anxiety.
Loyalty conflicts, particularly among latency-age children (from 5 to puberty)
Strained interactions with custodial and non-custodial parents.
Disturbance in children's play and social relations.
Disturbance in cognitive performance and changes in Q.
COnfusion in sex role identification. |
&N Undvdluil, ).
Problems for the ind-'idual parent in sole custody situations
Loss of familiar activities and habit systems.
Loss and separation anxiety.
Role loss, particularly among non-custodial parents.
Decline in ability to parent.
Physical symptans related to separation and loss of parental role.
Practical problems, such as economic instability.
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Un |form|ty among the states is advanta%eous From:
given the  mobility of America's population Jame
and convenience of implementation under the 1060
Uniform Child Custody Jurisdiction Act. Los
Otherwise, peevish and erd ptrve parents

may move to states with the least compre-

hensive joint custody statute, November 13, 1980

s A Cook

6 Wilkins Ave
Anogzeles Ca If
90024

The overwhelmin e trve evidence of damage for ¢ ||d and parents
(that arrses rprontq %o le "parent custogy continués to maEe |0 t cus”
much more erred S0 utron .

- Do no vet |nto th relatively minor inconveniences qf
ornt custo r o rrmy establis rnp the much more srgnrfrcant
svc 0log |ca, mot |0na and social probfems of the alterndtive of
sole parent cus tody.

. Establish as a polrcv 0f the state that Aornt custody is a mechanjsm to
assure children of ffequent and continuing care and Contact with both

parents.
(The establishment of 3 state e ndo r Ipolr y facilitates the follow-on
development of counselrn? nci rat 10 gaal and welfare services
that aid parents and chrdren in achieving and maintaining joint custody

. Establish joint custody as first in the order of preference among a

descending order of al ernatrves In the decree of custody for children

of divorce.
First preference joint custody dissolves the expect tro a vindjctive
(or pee Ish arentJthat they c)an speed into courP sur e/dly achieve
sole parent éuato y as a mieans o harassment 0f destruptron 0T the
other, excluded, parent without regard to the children's welfare.)

. Establish joint custody as a presumtpion when hoth parents agree in
advance or during court appearance.

rgsumtptron durrn% the emotional grnnacle of court aﬁ earance enables
F 0 encourag arents to acquiesce to the humape option of
hornt custody, now™t at th Iparents have completed the cathartic of

umiliation and confrontation in court.

. Assure joint custody as a preferential consrderatron of the court whep
one parént requests ]OI it custody, placing Lhe burden of proof upon that
parent who opposes joint custody:

éornt custod preterence in response to one parent's request, remov.s
th burden upo 00 eratrve parent to attack and disparage th
alternate parent whrc there drmrnrshes the possibilitied for

Jlornt custody. The burden of Iproo upon the opponent Hro e%s the
nterests of’a weI -meaning arid cooperatrve parent and child desirous
of joint custody.)



When the court's recourse is to sole parent custod?/ require the court's
preferential consideration of the parent most likely to cooperatively
allow the child(ren)'s frequent and continuing contact with the
noncustodial parent,

(Unless this condrtron IS specrfrcally stated, there is
encouragement for a I|oarent to demonStrate and take the |
in the socrally desirable goal of cooperation.)

Assure that prevrous custody decrees may be modified to a decree of
joint custody!

This requirement assufes that ous| nfajr and nit e for

(d?creesqma be al tereo[ g v ntag yo? chi fdren R retofor d%prrved
equitable access to both paren )

he t declines to award hor/at custody . (in ¢ se where [1]) both arent

o nt custody or (2) an |nd|vr aren S requ ste

0
ee to Jol
StO y requrre that he court ‘state Its reasons ecl nrng

S~

C
r
u
us

SS Xﬁensrve and more specific access to appellate court review of
estionable trial fourt ecrees IS enh?nced it the review can be
ilored specifically to the adequacy of the stated reasons for denral)

court to modr a {ornt custody decree into a sole custody decree,
require the court 0.state 1ts” reasons for dojng so If oné or
parents object to a modification from joint to sole custody.

h
(Protect a cooPeratrve j0
permit more efficient ap

. Assure that Jlornt cust dy is
joint physica oint lega
drfferenratron
f there is insistence that
assure within the statute t
for a arent reriuestrng hl

t
Ve
int
nt c
(Les
[t

int custody parent from capricious attack and

nt
pellate review if necessary.)

a le unified concept embodyi
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egal custod)( be availahle s
t"le rIJ | custody Is availabl

a ody and who has establishe
a reason for not being available aI for Jornt physrcal custody

| f thrs recautron 1S not taken, é)arent seekrn% combrnatron 0f
both P ysrca and legal custody iIs in jeopardy of being awarded
mereh joint fegal custody:

autions about + r vy joint legal custody:
1, Tf conce ﬁi IS a parTnt, who ha
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d Who exPerrences a relationship wrﬁh a parent Rrrmarr from
a Pornt 0 h%/srcal contact, Persona concern, a g Int

lon in events,.. receives almost no solace or em na

from the remoteness of knowrng aguely that the ab sent
participating Ip such joint [&gal decisions as religion,



Importapt: Overwhelmingly, the anxiety previously experienced by a parent
and a child isolated” through sole ?arent custody B Iargely diminished
3/ ared ?h sical contact™in Lom ﬁ/swa cystody. %hTreupon the
!) int e(%a ecisions are easier to achieve and become of less’ consequence
ecause the joint physical presence Is the prime interest.

However, when joint Ie cystody is the only sharing which occurs,
and joint,p ﬁ sjlcaq cus“ Hoes ¥10t occur co)f]comltar?tl the dIFICUHIeS

of ach|eV|ng a'greement on esoter|c |ss es mcrease because they
are the only arena of contention an owerpay remaining.

r
Almost the only proponents of merely joint legal custody are:

1. A few of the more h|gh|y litigious attorneys who foresee a
continued o Portumty for costly adversary” competition If parens,
w 0 m|%ht otherwise be over he mingly” concerned W|th some of
the es éerlc 0r combative é)ossm |ﬁ|es In remote Lomt gal matters,
can be diverted (nto the join concept withoUt participation
In joint physical contact.
2. A few of the older judges who are still constrained tg lustn‘y
their phjlosophy of decrees made in the era befgre joint, custody,

0f who for resentful, power-control, or possibly sadistic reasons

are inclined to make one or both parents squirm in a subservient
role before the court.

11. Advocate open access to all records pertainting to the child(ren) by
both parents.

(T is _diminishes the controlled coveting of information by a sole parent
for intimidation purposes.)
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An act to amend Section -<600 of. and tc add Section -1600.5 to. the w ljU  #ie*t P<W-
Ci*'il Code, relating to child custodv. G

(Approved by Governor lieptem""r 21. 1979 Filed with A X ~
iecreiarv or Slate September 22. 1919 |

Digest
AB 1480. Imbrecht. Chula Custody.

Former law specified certain preferences in mak-
ing an award of child custody. In making such an
award the overriding concern, however, was the
best interests of the child. There was no specific
authorization for an award c. joint custody and
there was no presumption thatjoinc custody was
in the best interests of the child.

AB 1480 specified circumstances in which a pre-
sumption favoring an award of joint custody shall
operate, as well as specifically authorizing such an
award in other cases, as designated. AB 1480 also
specified that access to records and information
pertaining to a minor child snail not be denied to a
parent because such person is not a child’s custodial
parent.

AB 1480 also incorporated further changes in
Sec. 4600. Civ.C. by AB 16", contingent upon
enactment and prior chaptering of AB 167.

The people ol the State ol California do enact as follows:
SECTION I Section -1600 ot the Civil Code isamended to read.

4600 ta) The Legislature finds and declares that it is the public
policy of this state to assure minor children of frequent and
continuing contact with both parents alter the parents have
separated or dissolved their marriage, and to encourage parents to
?_hare tlh_e rights and responsibilities of child rearing in order to effect
ins policy.

In any proceeding where there is at issue the custody of a minor
child, the court may, during the pendency of the proceeding or at
anv time thereafter, make such order for the custodv of the child
during minoritv as may seem necessary or proPer If a child is of
sufficlent age and capacity to reason so as to form an intelligent
preference as to custody, the court shall consider and give due
weight to the wishes of the child in making an award of custody or
modification thereof In determining the person or persons to whom
custody should be awarded under.p.aragraph <2) or p3) of subdivision
;bi. the court shall consider and izive due weight to the nomination
of a guardian of the person of the child bv a parent under Article |
icommencing with Section 1500) of Chapter 10f Part 1 of Division
4 of the Probate Code.

*b» Custodv should be awarded in the following order of
preference according to the best interests ot the child.
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, 11-1000CN parents jointly pursuant to SECtion -40w.->0r 1o eltner
parent. In making an order for custodv to either parent, the court
shall consider, amon? other factors, w iich parent is more likely to
allow the child or children frequent anti continuing contact with the
noncustodial parent, and shall not prefer.a parent as custodian
because of that parent's sex..

The court, in its discretion, may reqnue the parents to submit to
the court a plan for the implementation of the custody order.

t2) If to neither parent, to the person or persons in whose home
the child has been living in a wholesome and stable environment.

13) To anv other person or persons deemed by the court to be
suitable and able to provide adequate and proper care and guidance
for the child.

(c) Before the court makes any order awarding custody to a
person or persons other than a parent, without the consent of the
parents, it shall make a finding that an award of custody to a parent
would be detrimental to the child and the award to a nonparent is
required to serve ihe best interests of the child. Allegations that
parental custody would be detrimental to the child, other than a
statement of that ultimate fact, shall not appear in the pleadings. The
court mav, in its discretion, exclude the public from the hearing on
this issue.

SEC. 2 Section -16005 is added to the Civil Code, to read.

4600.5. (a) There shall be a presumption, affecting the burden of
proof, that joint custody is in the best interests of a u.inor child where
the parents have agreed to an award of joint custody or so agree in
open court at a hearing for the purEose of determining the custody
of the minor child or children of tk» marriage.

If the court declines to enter iorder awarding joint custody
pursuant to this subdivision, the . >urt shall state in its decision the
reasons for denial of an award of Loint custody.

(b) Upon the application of either parent, joint custodv may be
awarded in the discretion of the cmirt in other cases. For the purpose
of assisting the court in making a deterrr nation whether an award
of joint custody is appropriate under this subdivision, the court mav
direct that an investigation be conducted pursuant to the provisions
of Section 4602. If the court declines to enter an order awarding joint
custody pursuant to this subdivision, the court shall state in its
decision the reasons for denial of an award of joint custody

tc) For the purposes of this section, "joint custodv'' means an
order awarding custody of the minor cmld or children to both
parents and providing that physical custodv shall be shared by the
parents in such a wav is to assure the child or children of frequent
and continuing contact with both parents; provided, however, that
such order may award jojnt legal custody without awarding joint
physical custodv. o N .

id) Any order for joint custody may be aodified or terminated
upon the petition of one or hoth parentsor on the court'sown motion
if it is shown that the best interests of the child require modification
or termination of the order The court shall stale in its decision the
reasons for modification ortermination of the joint custodv order if
either parent opposes the modification or termination order

tel Any order for the custody of the minor child or children of a
marriage entered by a court in this state or any other state may.
subject to the jurisdictional requirements set forth in Sections 5152
and 5163. bhe modified at any time tr an order of joint custody in
accordance with the provisions of this section,

if) Incounties having a conciliation court, the court or the parties
mav, al any time, pursuant to local rules of court, consult with the
conciliation court for the purpose of assisting the parties to formulate
a plan for implementation ot the custodY order or to resolve anv
controversy which has arisen in the implementation of a plan for
custody

ig Notwithstanding anv other provision of law access to records
and information pertaining to a minor child, including but not
limited to medical dental and school records shall not be denied to
a parent because such parent is not the child’s custodial parent
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Marko Lewis
SR Box 10065
Fairbanks, Alaska 99701

In way of introduction |

| have lived in Alaska for twelve years. | built a cabin and lived in the
Mentasta Mts. near Tolc for five years, acquired a honiesite and lived on the
Mauneluk River near Kobuk for three years and have resided the oast three years
in Illyder. Alaska near Ketchikan. ' am formally trained as a botanist and do
research and field work under the auspices of the Field Museum of Natural History
| worked four summers at Eneput Children s Center in College. A'aska and have done
volunteer work for the Child Abuse Task Fcrce and as Lhe present Ilvder Children's
Librarian. | maintain contact with many single parents both male and female

and with many children from broken homes as well as joint custody homes.

Jith A e\ox.” A
uacS.  ttAj.



dear Senator Parr-

The enclosed information | hope will serve as an aid indecidin'g whetff to
introduce presumptive joint custody legislation in the current legislative session.
| have enclosed a discus'ion of the law recently passed in California and will send
other information every few days as well as answer any questions you may have.

The ldck of a joint custody option is the single greatest inequity remaining
when no-fault divorce is imposed. The Cali fori ia law encourages divorcing parents to sit
down and agree to an equitable custody arrangement. It discourages long drawn out and
viscous court battles. It insures that a parent who is fit and wishes to retain a
close and loving relationship with their children can do so. Research shows that
joint custody lessens loyality conflict in children in most cases and that the children
of joint custody homes do better in school and in adjustment to the post divorce
situation. . The emotional stability for a child of knowing that he or she will
be able to maintain a close and loving relationship with both parents after divorce
t\as been found to be the uppermost factor in the adjustment of children to divorce
(see Wallerstein and Kelly™California's Children of DivoreefPSYCHOLOGY TODAY lan. 1980).
Other research over the past five years points to sole custody as the cause of a
multitude of long and short term problems in both chi'dren and their parents. |
have enclosed a short summary of some of these problems.

| hope you will read the viclosed material and consider sponsoring and
supporting a presumptive joint custody bill, i will gladly answer any questions vou

may have and eontinue to Bend information.



Charlie,
Marko Lewis called and wants me to relay this message to you.

%Ust(lj-lgyyvould like you to introduce a bill on presumptive ioint

2. He is sending our office a_cogy of the bil| that passed in
California last year, plus additional information.

8. He sags Brian Roge(s Is having a similar bill drafted,
ased on Pennsylvania law.
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Sin e our primary intent |s to aid the divorced family toward an
operable p ah 0f custo d rather a_diversion Into debating the
r cent of terms, we hope this in ormatron will be useful in establrshrng
a terminology with which the parties agree.

The parent or ﬁ arents particularly interested in Jornt custody are
adyised to consrder t erm In its Iarrr)er contest, that of Aornt rt)hysrca
and Ie%al custody. This |s the final fofm of custody descri he
conclysion of this compilation. The, scope and [ntent of each previously
described custody form aids in clarrtyrng the intent and significance of
joint physical and legal custody.
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Indicat ? specific reference to each authorrty because of _our edite
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readers will also benefit from the more extensive descriptions o

H. Jay F,olbeng & Marva Graham, 'Jorn Custod{ Ch_rldren
owrnl 79|vorce Univ of Calif, Davis, Law Review,
ummer

ert Mnookin, ‘Child Custody Adrudrcatron Judicial Functions
ISnmrnheer Iia%e of Interminancy," Law & Contemporary Problems,
Lrjndey, %'eparatron Agreements and Ante-Nuptial Contracts,'
1977



Sole custod)( describes an awarn of cus tody to one parent with
visitation rights to the non-custodial parent
_ “An early impetus for this form of custod as, and still is, an
intention by tt/te gurt {0 Lnow whom to hoéI feg%l\&l espon5|b e aﬁ belng
In control of the activities and conduct of a child. However, much o
the dissension of recent years about solecustody has arisen because
Partlmpants_ have fr%%uently assumed that sole cystody is less of a
esgonsmlllty for the conduct of a childin society as a whole and more
;Bren{esponmblllty in control of a child' e access” to the alternate
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The sharing of that responsibility can traverse an entire spectrum
from casual cooperation to specifically delineated times and functions.
The sharing can be of all parencing functions or the parties can adopt
or allocate functions to each other depending on capabilities, 1interests,
ar.d practical solutions for assuming responsibility.

The sharingof the child or children®s time between jJoint custodians
can also extend across a spectrum, whether the decision 1is for a scrupu-—
lously equitable division of- time or a rational and reasonable allocation
of time predicated on the time each parent has available to assume
custodianship or to grant time to the alternate parent.

eJoint custody can also accommodate a wide range of alternatives for
the allocation and assumption 0l uhe financialobligations of child
support. Thus far, no known statute permittingan award of joint custody
has specified a concurrent formula concerning child support. The resolution
of child support within joint custody remains a matter for the parents to
resolve among the alternatives available to them or for the court to
determine after an assessment of resources, assets, income and ability
of each parent to pay.

Joint custody has also been referred to as joint parenting,
co-parenting, shared custody or co-custody. Forms of joint custody
have also been characterized as dual parenting, no-fault custody, and
concurrent custody. The variations 1incorporating “parenting®™ are
applicable definitions sociologically, but they have not yet been given leg
recognition that converts parenting from a description into a keyword.
While the various alternative words may stimulate a way of comprehending
custody participation for both parents, it appears likely that "joint
custody”™ will prevail as the terminology in most jurisdictions for the
forseeabxe future.

K.iile some observors object to use of the term “custody®™ because
of the connotations of criminal law, the similarity may merely be
coincident and is a probable outgrowth of the 1intent to establish adult
responsibility for control of the actions of minors.

A significant alteration occurs when joint custody is amplified
or constrained by the addition of specific adjectives as in joint legal
custody, joint physical custody, or joint physical and legal custody.

During legislative debate, various qualifications upon the scope of
joint custody were proposed, debated, and thereupon eliminated. The
limiting qualifications were removed so as not to restrict the scope of
options and arrangements available to parents through joint custody.
Geographic proximity, for instance, was removed as a qualification that
might limit availability of joint custody for a parent or parents
desirous of sharing custody.
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The sharing of residence, participation in c and estaplishment
and recognition q the galidity o? a duePI hom are ? graﬁj to the co n cept
joint physical custody
The allocation of significant periods of time for the child or
children to be resident exclusively with each parent |s visually a major

consideration of a parent or parents enjoying Joint, physical custody.

Precise equality of time allocation may become an initial
preoccupation of ‘those Rarents desrrrn gornt p gsrca custodé However
once the principal of sharin ornt een e tablrshed and the fear

ot |rrepa able loss of the child % |dren v one ot the arents has
%end elled, . the gractrca avara I ?{ of time by each parent of
rearing time can become the gurdelr e for aIIocatrng esidence
Hesitancy to accept participation in joint custody by one parent who
may have assumed the likelthood of acquiring’ sole (ﬁ)arent cus}odg B
frequently traceable t~ (a) an expectation 0f chil sumoort Inancial
Income by reason of regaining sole possession of a c¢hild, (b1 fear and
uilt that b,v more frequent and extensive contact with tlie alternate
arent a chifd ma develori a distaste fqr the sole custodian, Partrcularly
f the parent ﬁ to sole custodignship was clearly the init ator] 0f
the divorge % og[portunrtres ror extortion or Wchologrcal arassment
that are |nherent | retaining sole custody If the excfuded parent 1Is
known to plaeg %h value on a ﬁarental relation shr Wrth an isolated
chrd or chi ren an( Ion s for their companrons IP nce, counselors
and Earents need t ncoura%e a re |r]strc exorcism of |nancrﬁl
gree , erlr ? it extor lon and harassment in order to achieve
more relaxed atlocation of time.
Ten basic variations for allocation of time exrst from which }ornt
oustodranls can integrate or elaborate on their preferences and thei

availability.
Variations for sharing joint physical custody include:

1) Freedom of movement between two_ homes.

2] School !v_ea” Versus summer vacatrog with exchange weekends & nights.
3 Drvrde Spring semesters an drvrde summer vacatron

4] 2- nts versus Z2-3. months, wh exch ang Ights. ahn weekends.

H mont versus 1 month, with ‘exchange weekends &nro

b 2wee S versus 2 weeks with nights” & special vacation periods.

[ lwg VErsus weg with special YacatLon period,

8 as versus ays, |h peora weekend & vacation (Perrods.

9 WHl week versus Weeken s, Wwith georal vacation period

10) C remains In original heme, parents alternate.

The meanrn%ul sharing of sign frcant eriods of tim ,or a
relaxed relatipnship by child and parent, free from upe cjality and
Impermanence 0 vrsrtatron IS paramount to the Intent of oint zhysrcal

custody.

Financial child support for joint physical custody situations
is also subject to a range of choices.



il Amon%pthe choices from which parents can select for resolution

c

1) Oneparent assumes all.child support costs

2) Each parent alternates and assumes. child support costs in response
to fluctuations and seasonal variations in each parent's income.

(3) Each Rarent assumes child support costs while child is resident
| r%sPectrve parent.

(4) Equa etween Parents 0f chrld supPort Costs
(a) bse on predetermined daollar
() hased on actual and verifiable ex endrtures

(5) Percenta%e ? aring of costs predrcated on respective but different
Income each parent.

(6) Sharing of costs based on need and ability of each parert to pay.

The intent of California's custody] statute of 1980 is to establish
a condrtron and expectation that ornt sical and legal custody will
prevail unless éa parené ﬁ e Bbl wrth sufficient Teason t(?t a less
equitable custody awar decreed. The court is require

itemize the reasons for a Iess than equitable decree of jornt custody

Joint physical and legal custody. can encompass the rovrsrons

|tem|zed abov for joint legal and for joint physrca st respectively.
owever agreement Earents an aIso alt frade or al ocate from amon

rt)rovrs fons with those custody forms to suit their needs and preference
and hose of therr children.

. A statute, such as California's, that signifies a preferred solution
0f gornt custody and more stringent requirement§ for the qustrfrcatron 0f
less than joint custody provides an important incentiv % 0r rens to
Sﬂty/ICIpale constructively the merits of joint custody, both Iégal and

sica
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April 28, 1981

atty Meritt
Play _IN Learn, Inc.

547" 7th Avenue
Fairbanks, Alaska 99701
Dear Ms. Meritt:

IS IS In _response to your message of April
TS o Tl y J P

Ms. P
T

|f this billldoes pass the House and come to

hr Senate, | will certainly be ha to glve
}t cons?derat|on. y by J

Sincerely,

Charles H. Parr



1850 ioberts Road
Fairbanks, Alaska 99701
May 10, 1981

House Judiciar Committee
Alaska State Legislature

Pouch V
Juneau, Alaska 99811

Dear Representative Brown and Members of the Committee:

The purpose of this letter is to urge that you act on House Bill 210 this
year which will provide joint custody for children. California has had a
similar law in existence since January 1, 1980, and they have in their
legislature at the present time a bill to add presumptive joint custody
to their current law.

Nevada signed into law a joint custody bill last month; the states of
New York, Florida, and Georgia are actively working on joint custody bills.

Presumptive joint custody is analogous to no fault divorce in that it

takes the positive approach. Today it is no longer necessary to prove

that one individual in a marriage is bad or wrong. Similarly it should

not be necessary to prove that one parent or the other is unfit. But

that is what we have today. In recent tradition mothers have always received
custody. How can a father have a chance to get one half time with his
children? By proving that the child's mother is an unfit person? In what
percentage of situations is this actually the case? A Fairbanks judge recently
told me that in his experience only 1 or Zbof cases he has seen is one

parent unfit. This makes sense to me. Why must we then prove unfitness?

Presumptive joint custody takes the positive approach and can act to
defuse manipulation, maneuvering, coercision or threat. It can remove
the children from being used as tools for psychological or material gain.
It can curtail child stealing.

| can speak from my own experience in obtaining joint custody in Fairbanks
two years ago which left four individuals with shattered, bitter and
acrimonious feelings. The text books say that joint custody can not exist
without cooperation; that is not correct and | can speak for that.

| have found out in recent months that the Third Judicial District handles
divorce entirely differently than the Fourth Judicial District. | am
convinced that if 1B 210 had existed as law at the time rf my divorce then
it would have been handled with some degree of ration, reason, and planning
and four people would be ina better place then theyare today.

For the legal professionals who are opposed to certainwording in this bill

| urge them to suggest alternative wording rather than just being against

it, and | further urge them to talk to the counselors, psychologists, and
child psychiatrists about what is in tlie best interests of children. MW

own discussions with both groups shocks me to see how far apart some of their

thinking is with respect tothe imp-‘ct on children.

Please pass some version of HB 210 this year.

Sincerely,

Larry R. Sv/eet
cc:
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The convergence of many factors led ns to undertake a systematic in-
vestigaticii of the divorce-related experience of children and adolescents
and their parents. Our study, which began in 1971 and ended in 1977,
was designed to follow sixty divorcing lamilics and their 131 children
who were between three and eighteen years old at the time of the
marital separation—following them from this beginning through their first,
five years within the divorced familv o

Initially, the plan had been to cHsc the inquiry at the end of the first
year. In accord with both conventional wisdom on these matters and
crisis theory, we fully expected the transition period for most families

* For further particulars about both tlie design of the study and its population, see

appendix A.

The Beginning 5

to have ended by that time, and wc were eager to observe the process
of the disruptions of divorce bheing resolved. We discovered that we were
mistaken. Eighteen months after the separation many issues still re-
mained unresolved in the lives of hoth parents and children. Feelings of
anger, humiliation, and rejection were still running high; most adults
had not yet reestablished stability and continuity in their lives, or order
in their households. Moreover, an unexpected number of the children
were on a downward course, compared with their overall functioning
before the separation, and had not yet recovered their earlier develop-
mental stride. For these reasons, our project was adjusted to conform
to a more extended and realistic view of the postdivorcc transition pe-
riod, and redesigned to encompass the transition and the early years
within the new family structure.

This book chronicles the experiences of sixty California divorcing fam-
ilies and their children. They granted us the singular privilege of sig-
nificant access to their private lives, first during the difficult period
of marital rupture, and then at specified intervals during the five
years that followed. The project has no counterpart in the United States
or in Europe because of the many years over which the cooperation of
the divorcing families was sustained, the participation of so many chil-
dren of different ages, and the kinds of questions which were posed. The
findings provide the basis for this book: a detailed report of the con-
tinuity and discontinuity that occurred over the turbulent postdivorce
vears and insights into the consequences of these changes for children
and adults, from which we derive certain conclusions and make certain
proposals.

The study of divorce and children has been and remains a lonely field.
As wc end this decade the number of investigations, given the magni-
tude of the problem, is perilously low. Divorcing parents and their chil-
dren have for some time been a population 'hat is expanding explo-
sively; yet its special needs are insufficiently recognized, little, studied,
and poorly served. Moreover, of those divorcc-centercd investigations
that have been undertaken, only a fraction have examined the impact
of divorce on children. One of the unhappy consequences is that the
findings of this study in California, drawn primarily, but not entirely,
from a white and middle-class population, must await comparison with
those of families from other significant segments of the population whose
experience may resemble or may diverge from these in important re-
gards. For thcpresent, we cannot know.
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Chapter 17

The Implications
of the Findings

ot

In his first year at high school, five years after his parents separated,®
Jereniy chose to write a term paper entitled, V'hat IS Divorce Like In
California Today? In his preface, he explained, "I was interested in di-/j
vorce because my mother and father had a divorce and | had a vague?®
idea of what was going on. but | did not fuIIK understand and now |
do." "In this,research paper," he continued, "I shall examine such aspects
of the problem as statistics, causes of divorce, and psychological mfer-&r
ences.” He concluded his introduction with, “Some joker has said the/
major cause of divorce is marriage. However, we all know tliis joke is wg
no&'oke, especially when children are involved." N 5
fter a scholarly review of divorce statistics, the provisions of family
law in California, and various theories of marital disruption carefully
footnoted and referenced, Jeremy concluded, “My personal experience
has been a sad one. My father picked up his suitcases one day and"|pZ]
walked out, because, as he said, he wanted his 'freedom." We thought jjfeS]
we were a close-knit family and it was an unexpected shock. | was only
nine and my brother was six and a half. It was the death of our family.-i,"
Today we sec him on visitation day, but it is an artificial situation. He.;
doesn't really know what I'm all about. | have actually lived without a -
real father for five years; pe haps the most important years ol my male,
life. My luck has been that | have a mother who picked up the pieces.?
She acted as both parents and made her goal to bring me up as a’
man with true values. Divorce can destroy. It has not destroyed me. | i*



17 8

— K

1N fr
=% A

MV

vl

separated, .7

r Like /*'»

.ed in di-

d a vague

did now

ch aspects .

;iocall\i/nfehr-.;

2 salV the Y

his joke is Aes
m/!

- of family ; 3
1 carefuPy ¢
experience

' day and

e thought

< was only L
'lir family..”
nation. "le"

I without a

f my male -«
the pieces.,*
Up as a!
>ved me. | .

The Implications of the Findings 303

was lucky. In my case, | think it added to my awareness and compre-

hension of what people and life are all about. Mainly tryiig to be less
seffish, try to understand, rather than condemn. This is \ery dii*nlt,
sometimes impossiuiej but all I can do, right now, is to try a litt.. harder
everyday."

Divorce as an Extended Process

Although five years, or one-third of his life, have elapsed since the
maritul rupture, Jeremy's attitudes and feelings are not significantly
changed. His anger at his father, liis sense of rejection and betrayal by
his father, and his strong attachment to his mother remain relatively
undiminished by the passage of time or his developmental progress into
adolescence. The carefuIIY researched school paper also represents his
active and resourceful efforts at mastery of the divorce experience;
efforts which must continue over man% years. These youngsters taught
Us a lot about the extended aftermath to the marital disruption: the
staying power of feelings and the repeated and enduring efforts at
mastery, which are brought into play at each successive developmental
stage throu?hout the child’s growing up years and perhaps into adult-
hood as well.

It isg’ust this kind of experience, multiplied many times, that has not
only affirmed our view of divorce as a process that takes place over time,
but has also demonstrated that the timetable of the divorcing process is
considerably longer than wc initially supposed. The multiple chan%es
in the individual lives of the adults and the children and in their rcla-
tionsh’ " with each other, which were set into motion by the decision to
divorce, exceeded our expectations in their drama, their complexitg, and
their widening effects. As we bring our study to a close, it is obvious
that, for many children such as Jeremy, as for uipy of the adults, the
divorce-related issues remain open and still infused with strong feelings.
Perhaps this extended timetable is realistic and expectable, and we and
others have been naive in expecting quicker integrations of these major
changes precipitated by the divorce.
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304 SURVIVING THE BREAKUP

Divorce as a Several-Stage Process

The five-year perspective of our study enabled us to distinguish several
stages in the trajectory of the divorcing process and to report separately
on the experiences of the children and the adults during each of these
separate, although overlapﬁing, periods. We could follow the p rticipants
as they progressed from the Initial staFe of high stress to the transition
period that followed and finally to living within the postdivorce or
remarried family.

The initial period, following the decision to divorce and the parental
separation, was profoundly stressful for almost all of the children and
adolescents and for many of the adults. Feelings ran high in most fami-
lies, and sexual and aggressive behaviors were no longer constrained
by the marital structure. As a result, conflict often escalated and un-
happiness was WidesEread. The children’s acute responses to this stress
wore magnified by the parents’ diminished capacity to parent at this
time of crisis in their own lives. . .

By the end of the first year following the separation, the acute re-
sponses among the children had subsided or disappeared altogether.
Many children recovered their usual functioning faster than their parents.
Another unexpected finding was that girls recovered faster than boys.
Those s*mptomatic behavjprs of the children that remained after the
initial phase were likely to have become chronic. The _Bermstence of
tlie acute early distress responses could no longer be attributed entirely
to the stress of the family dissolution, but was now rather to be at-
tributed to long standing stresses prior to tlie divorce or new ones
in the postdivorce fami(ly.

The transition period which, in over half the families, lasted two to
three years, was marked by many asternal changes in the social, eco-
nomic, and family circumstances, as well as by changed relations within
the family. Because the adults face a great many decisions which will
affect the lives of the family members for many years to come and
because of the relative fluidity of the family relationships at this time,
we have come to consider not just the early crises but the transition
period as well as the optimum time for interventions. We have attempted
to capture the ambiance of this transition time in our separate reporting
of the families’ experiences at eighteen months after the separation, an
particularly the shifting patterns in parent-child relationships which
were characteristic of this period.

Tlie third stage of the divorcing process that wc observed at the
five-year-mark and reported is that of the early years within the re-

Y

The linplit

stabilized <
diverse gro’
loving'honv
members. A
children, or
had been dr

There arc
dren during
sometimes ¢
tion regardr
family s p>
measure, no
to take the |
the effect o
participants
the transitu
replace the !

Perhaps '
stage. ,\We n
of the stud'
divorcing pi
whether be
perhaps o::1
In their own

Differing

The tror
children &
the time .
five years,
find that .
heen reaso
very few <
perienced
ration, me
fifth of 'hr
the childr<
as an impi

f



'm

£A/CC/P-;]i"» <phe Im plications of the Findings 305
[ |

U8 stabilized postdivorce family or tlie new marriage. These families were a

*
I -

diverse group. Some of them had succeeded In creatin? a stable and
Iovin% home and in improving the quality of life for all of the family
members. At the other end of the wide spectrum, the adults or the
children, or both together, were unhappy or were no happier than they

Ish severlal had been during the failinﬁ marriage.
hsepfar%tey There are significant differences in the experiences of adults and chil-
N 0T these dren during each of these three phases of a divorcing process, which is
participants sometimes overlooked by researchers and obscured by the general ﬂues-
 Lransition tion regardin% the effects of divorce. Although the initial breakup of the
divorce or family is profoundly stressful, the eventual outcome depends, in large
i tal measure, not only on what has been lost, but on what has been created
"-? arena(lj to take the place of the failed marriage. In full and proper perspective,
! rer} an the effect of the divorce is an index of the success or failure of the
rms% am'd' participants, parents and-children, to master the disruption, to negotiate
é:é)ns E;une the transition successfully, and to create a more gratifying family to
->than t“”' replace the family that failed. o N
ntIStS{ﬁS Perhaps we should add that there might, indeed, be an additional
-Cnt at tis stage. We are aware, and Jeremy's paper reminds us, that the five years
of the study represent our owm stopping place and not the end of the
*€ acute re- divorcing process. It may w-ell be that some important, undetected effects,
haltogether, whether beneficial or detrimental, will emerge at some future time,
€lr parents. perhaps only when these youngsters marry and become, in turn, parents
‘Uth;fr%erbo()j/isé in their own right.

rsistence of
ted entirely

- to be at-
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fed two to Differing Responses of Parents and Children

mCid, eco-

ions within The troubling divergence between the wishes and attitudes of the
which wil children nnd their parents in regard to the divorce, which we noted at
: come_and the time of the divorce decision, diminished somewhat by tlie end of
|.f| ttpésnstlmen five years, but had far from disappeared. Wc were surprised al first to
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find that man* marriages that had been unhappy for the adults had
been reasonably comfortahle, even gratifying for the children, and that
very few' of the children concurred with their parents’ decision or ex-

perienced relief at the time of the separation. Five years after the sepa-

ration, most of the adults approved the divorce decision and only one
fifth of them felt strongly that the divorce had been ill-advised. Among
the children, however, over one-half did not regard the divorced family
as an improvement over their predivorce family. Many of these young-

he
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sters, some of whom were doing well, would have preferred to turn

back the clock and return to the predivorce family, despite its remem-

bered failings.

Furthermore, most of the adults, especially the women, were feeling
better, despite the greater economic pressures and the many stresses of
their lives in the postdivorce family. Their self-esteem was higher and
their overall psychological adjustment was considerably improved.
as we have described, many of their somatic symptoms an” their
psychological dysfunctions disappeared during the postdivorce - ,ars.

Unlike the adults who felt considerably improved after the divorce,
the children and adolescents did not, as a group, show an improvement
in their psychological health during the years following the separation.
Only those children who were physically separated by the divorce from
a rejecting, or a demeaning, or a psvchiatrically disturbed father showed
improvement, comparable to that of the adults.

At the five-year-mark, one-third of the youngsters were lively, well
adjusted, and content with the general tenor of their lives. Matching
*jese in number were youngsters who were unhappy, still angry at one
or both parents, still yearning for the presence in the family of the
departed parent still lonely, needy, and feeling deprived and rejected.
We have attempted at some length to demonstrate the particular com-
bination of factors during the divorce crisis and the postdivorce evolu-
tion that led to timse differ’- t outcomes.

Perhaps it should be emphasized here, however, that over and beyond
the psychological functioning and developmental progress of the children
even among those who had -made splendid progress and certainly
among those you Igsters whose adg'ustment was only adequate or barely
holding, that all had the sense of having sustained a difficult and un-
hapgy.tlme in then lives which had cast a shadow over their childhood
or their adolescence. For some, this divorce stress eventuated in greater
sensitivity and compassion. For others, the continued stress was too great
to master and proved overwhelminﬁ, hut for all, a si?nificant part of
their childhood or their adolescence had been a sad and frightening time.

There is considerable evidence in this study that divorce was highly
beneficial for many of tlie adults. There is, however, .., comparable evi-
dence regarding the experience of the children. There is, in fact, no sup-
porting evidence in this flve?/ear study for the commonly made argu-
ment that divorce is overall better for children than an unhappy
marriage or, foi its opposite argument, that living within an unhappy
marriage is by and large more beneficial or less detrimental than living in
the divorced family. Taking the population of the children as a whole,
while noting considerable individual change, the distribution of healthy
and imPaired functioning among children and adolescents within
the conflicted marriage when compared to that five years following the
marital separation strongly suggests that the divorced family was
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neither more nor less beneficial or stressful for the children than the un-
hapﬁy marriage. Unfortunately, as we have noted throughout this book,
neither unhappy marriage nor divorce are especially congenial for chil-
dren; each imposes its own set of stresses.

Perhaps we should add as a cautionary note that the children within
our study probably emerged at least somewhat or perhaps considerably
better than a comparable group of children from nonstudied divorcing
families by virtue of our limited intervention; the fact that we attractec
parents with some contlnum? commitment to their children to |partml-
pate in the study in the first place; and that the children were a relatively
sturdy group of youngsters in that they had not been referred for psy-
chological treatment at any time in their lives and had achieved age-
appropriate learning and behavior within the school, despite their experi-
ences and unhappiness within the failing and conflicted marriages. They
were, moreover, drawn from a predominantly white, middle-class popu-
lation and had been relativelK protected from economic and social
privation. It may well be that there would be considerably greater emo-
tional decline among children in a general population.

The Continuing Psychological Importance of
Two Parents

Within the postdivorcc family, the relationship between the child and
both original parents did not diminish in emotional importance to the
child over the five years. Allhough the mother's caretaking and psycho-
logical role became increasingly central in these families, the father's psy-
chological significance did not correspondingly decline. Even within re-
marriages, at least during the earlier years of these remarriages, though
the stepfather often became very quickly a prominent figure to the chil-
dren, the biolo%ical father's emotional significance did not greatly di-
minish, although his influence on the daily life of the child lessened. It
has been, . fact, strikingly apparent through the years that whether or
not the children maintained frequent or infrequent contact with the non-
custodial parent the children would have considered the term "one par-
ent family” a misnomer. Their self-ima%es were firmly tied to their rela-
tionship with both Rarents and they thought of themselves as children
with two ﬂarents who had elected to go Incir separate ways. It should
be noted that nil of these children, except for brief separations, had lived
continuously with both parents prior to the divorce.

Perhaps, given the vicissitudes of divorce and the postseparation years,
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each parent-child relationship is thrown in bolder relief. Lacking the in-
tact family structure and physical presence of both parents, each Parent-
child relationship which s taken tor granted in the intact family ma*
become suddenly highly visible and may, in fact, be accentuated fol-
lowing divorce and even dgrow in importance, or at least be maintained
in importance, by the child.

Certainly one characteristic of so many of these children was their
acute, conscious, sometimes hyperalert monitoring of their parents and
their parents' attitudes o/er the years. The cruel, erratic, openly rejecting
behavior—or even abandonment—bv a parent did not seem to dim the
child's awareness of that parent and often did not diminish the child's
compassion or Ionging. And as we have reported, only a few children
when they reached adolescence were able to counterreject a rejecting
parent with a conscious resolve to follow another road in their life by
choosing to emulate another adult whom they had come hoth to love and
respect

egardless of the legal allocation of responsibility and custody, the
emotional significance of the relationship with each of two parents did
not diminish during the five-year period that we have studied.

The Special Vulnerability of Ine Divorced Fam ily

A further consideration is the fact that the developmental needs of
children do not change in accord with changes in the family structure.
Unfortunately, it appears clear that the divorced family is, in many
ways, less adaptive economically, socially, and Esychologically to the rais-
ing of children than the two-parent family. This does not mean ihat it
cannot be done. The children in our study who made excellent progress
attest to its feasibilit?/ and to the combination of heroic elForts of parents
with the resiliency of children. And, as we have seen, where one or more
children were of the age, the capacity, and the inclination to take respon-
sibility for themselves and others and to contribute to the work and emo-
tional support of the household, the divorced family provided not only
a "good enough" milieu, but one that fostered maturity and mutual devo-
tion between Earent and child, lint, the fact remains 'hat the divorced
family in which the burden falls entirely, or mostly, on one parent is more
vulnerable to stress, has limited economic and psychological reserves,
and Incks the supporting or buffering presence of the other adult to
help meet the crises of lifc-especially, as we have shown, the crises of
physical or psychiatric illness. Even when two parents share custody and
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maintain their love and commitment to the children, the responsibility for
raising the children usually devolves more on cne parent than ... the
other and rarely, if ever, approaches the mutual support that parents
provide for each other within the stable marriage. A.id, as we have re-
ported, the chronic emotional and economic overload was frequently
Intolerable for the custodial ﬁarent, and the cumulative effect on the
children was all too visible in their unhappiness and depression.

Our considerable concern increased over the years as we became fa-
miliar with the extraordinary absence of supports in the social surround,
which appeared to be characteristic of so many middle-class families
within our(Fopulation. Perhaps the absence of supports places children in
white, middle-class families in some ways more at risk during periods of
stress than children in other socioeconomic and ethnic groups who have a
sense of extended family and community.

Furthermore, our findings reflect the si%nificance of the parenting that
IS going on within the present. Those children who did well were well-
parented by at least one parent at that time. It appears that the nurtur-
ance provided during earlier years will hold the child for a while, but
that good, or at least "good enough,” parentiné; continuing over time is
nﬁ_elded to safeguard and to maintain good developmental progress in
children.

More than any other constellation of factors the disrupted or dimin-
ished parenting by one or both parents was associated with the dis-
mayingly high incidence of depression which we found at each of the
checkpoints of the study and most especially at five years, In fact, the
five-year postseparation incidence of depression which was higher than
that observed at eighteen months postscparation reflects the stresses and
emotional deficits of the postdivorcc family well after the acute responses
to the breakup have subsided .. disappeared altogether.

This ongoing need by the child for competent, nurturant parenting
places a continuing demand on the parent who assumes full or major
resp0n3|b|||tY for the child's upbringing. In order to fulfill the responsi-
bility of childrearing and provide even minimally for the needs of the
adult, many divorced families arc in urgent need of a formal and infor-
mal network of services not now available to them in the community.
The first steps toward casing the burdens of the parent and enhancing
the quality of life within the family should include, our findings indicate,
setting child support payments at a level that reflects realistically the
cost of raising children: providing educational, vocational and financial
counseling combined with training and employment programs for

adults returning to the economic or professional marketplace after a

'a several-yenr absence; enriched child-care and after-school pro%rams and

facilities for children of various ages as well as divorce specific counsel-
ing programs (which wc will describe later in this chapter). Although it
i still not clear whether and to what extent supportive services arc able
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to substitute for lacunae within the family structure, nevertheless, even if
we regard such services as supplementary or secondary, the divorced
family is at high risk when it stands alone.

Issues of Custody

Taken as a whole our findings point to the desirability of the child's
continuing relationship with both parents during the postdivorce ¥ears in
an arrangement which enables each parent to be responsible for and
genuinely concerned with the well-being of the children. For those par-
ents who are able to reach an agreement on child related matters after
divorce and are willing to give the needs of the children priority or a
significant role in their decision-making regarding how and where the
children reside, joint legal custody may provide the legal structure of
choice. (The parents of one-quarter of the children in our study who
had been able to maintain a shared commitment and devoted parenting
within the conflicted mariiage would provide an appropriate pool of
candidates for g’)oint custody.? Although the influence of the legal struc-
ture on the fabric of family life may be considerably less than many
persons believe it to be, nevertheless, there is some evidence that legal
accountability may influence and shore up psycholo?ical and financial
responsibility. Furthermore,.there is evidence in our findings, that lack-
ing legal rights to share in decisions about major aspects of their chil-
dren's lives, that many noncustodial parents withdrew from their chil-
dren in grief and frustration. Their withdrawal was experienced by the
children as a rejection and was detrimental in its impact.

In viewing joint Ie%al custody as a reasonable step, we differentiate
shared Ie?al_ responsibility and shared physical custody. Doth concepts
require clarification in law and research. Some mistakenly view joint
physical custody as requiring a strict sharing of the child's lime on an
equal or fifty-fitty basis. Actually, joint ph}/SICéﬂ custodv can take many
forms, and Parents can negotiate or modify a division of time in con-
sideration of the needs of the children and of the adults. Central to the
notion of shared physical custody is an understanding that it does not
mean a precise apportioning of the child's life, but a concept of two com-
mitted parents, in two separate homes, caring for their youngsters in a
postdivorce atmosphere of civilized, respectful exchange.

There appears to be no compelling legal reason to pattern the divorced
fam||¥ after the married family and to establish one presumﬁtlve pattern
for all couples. Parents may have little interest in their children; they
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The Implications of the Findings

may demean or exploit their children; they may use the children to
establish a permanent foothold in the divorced partner's life, Moreover,
joint custody poses manv logistical prob‘ems because of the mobility
of adults in American life and the high incidence of remarriage.

Our findings point, however, to the undesirability of routinely des-
ignating one parent as "the psychological parent" and of lodging sole
legal and physical custody in that one parent. Such an arrangement has
been interpreted by the courts to presume that the child does not have
two psychological parents. This finding can be devastating to child and
parent when both parents are indeed committed to a continuing rela-
tionship with their children,

In taking a position in favor of flexibility and encouragement of#oint
legal custody where feasible, as a symbol of society's recognition of the
child's continuing need for both parents, we offer a view diametrically
opposed to that of our esteemed colleagues Goldstein, Freud, and Solnit
in their book Beyond the Best Interests of the Child* Although we
share a common psychodynamic framework with these colleagues, we
have in the course our research, arrived at findings and recommenda-
tions which are greatly at variance with their views. Our findings re?ard-
ing the centrality of both parents to the psychological health of children
and adolescents alike leads us to hold that, where possible, divorcing par-
ents should be encouraged and helped to shape Ipostdivorce arrange-
ments which permit and foster continuity in the children’s relations with
both parents.

Building Blocks for Constructing
Preventive Intervention

We began this work with the conviction that divorce is and should re-
main a readily available option to adults who are unhappily married.
Our findings, although somewhat graver than expected, have not
changed our conviction. They have given greater impetus to our interest
in easing the family rupture for children and adults alike and in.Frovid-
!n? a knowledge base in the real ex]>erienccs of divorcing families for
informed parenting as well as for improved legal, educational, and psy-
chological interventions which can prevent, or at least mitigate, unhappy
and psychopathological outcomes for the children.

* Joseph Goldstein, Anna rreud, and Alliert J. Solnit, Bcijond tha Best Interests
of the Cnild (New York: Free Press, 1973).
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Therefore, a major goal of our work, which we described at the out-
set, was to formulate beginning models of expectable response or norms
for divorce-related reactions of children and adolescents and their ex-
pectable duration following the marital rupture. The unavailability of
such formulations or noims has severely handicapped parents and those
who undertake to help parents in their efforts to fashion appropriate
measures which will ,provide comfort and relief to the children. Addi-
tionally, in the absence of knowledge regarding normative responses and
the expectable duration of these responses, it has been difficult to identify
those children whose behavior reflected the need for special interven-
tions.

Our study has indicated that divorce is predictably extremely stressful
to most children and adolescents and that the physical separation of the
parents, which was regarded by most youngsters as the central divorce
event, precipitated a wide range of feelings and behavioral changes at
home, at school, and on the playground. Despite significant individual
differences, the children’s age and developmental stage appeared to be
the most important factors in governing their initial responses. The stage
of development profoundly influenced the child's need of the parents
and perception of the stress, as well as the child’s understanding, coping,
and defensive strategies.

The patterning of response into these four age-related groupings-pre-
school (two and a half to five), early school age (six to eight), later
school age (nine to twelve), and adolescence—may provide the basis for
the beginning norms which we have sought. Precisely because we did not
start out with these a priori groups and because the patterns which we
have conceptualized did not primarily reflect the individual's family ex-
perience or the child’s predivorce experience, and did reflect the age
and developmental achievement of the child, we propose that these
groupings are likely to have wide applicability to children in many di-
vorcing families. They may reflect children’s responses to acute stress
within a more general framework-and not only to marital rupture. Per-
haps their usefulness will extend only to predominantly white, middle-
class children in communities where the nuclear family is the predomi-
nant family structure. Or it may be that we will find that some major
experiences, such as loss, death, and divorce, and the feelings that they
evoke in children span broad social, economic, racial, and ethnic differ-
ences.

As an example of one such formulation, we have suggested that the
preschool child, following the marital rupture, is likely to regress be-
haviorally; is likely to be preoccupied with anxiety about who will pro-
vide the continued care which the child feels that he or she requires; is
likely to worry about being abandoned by both parents; is more likely
than his or her older siblings to feel responsible for causing the di-
vorce and driving one parent away; is likely to be troubled at the many
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tressing; is likely to be tearful, irritable, and more aggressive; and is
likely to suffer an inhibition in play. Although the preschool children
often suffer more intense fears than their older siblings, and have fewer
inner resources to helﬂ them, their fears are more easiIY allayed by con-
cerned parents and their symptoms Kield more quickly to appropriate
reassurance and continued contact with both parents.

The findings among children within the other age groups can be
similarly extrapolated to suggest a particular range of expectable be-
haviors. There is not enough evidence at this time to suggest that be-
havior that does not fall within these ranges is deviant. Nor is there
evidence to suggest that children who show little or no overt change in
feelings are either more or less troubled than their peers who appear
more openly distressed. The considerable usefulness of these norms that
we have suggested is that they may serve to alert adults toward future
behavior of the children and to facllitate sensitive and informed parent-
ing as well as professional advice.

When to Divorce

Within this frame of reference of beginning knowledge of responses
and expectable outcomes, and drawing on our findings at the five-year
mark, we can laJ)proach the question parents frequently ask, namel){,
"Should the children's ages govern the timing of our divorce decision?”
or, as more frequently put, "Should we wait for the children to reach a
particular age before divorcing and what would that age be?"

Our findings suggest that in the long run neither age nor sex are cen-
tral factors in determining outcome. At the onset younglchildren tend to
show more acute and more global responses to the divorce than their
older brothers and sisters. And girls, as we have described, tended to
recover significantly faster than boys from the initial unhappy reaction to
the parental separation. But, hy five years, tlie factors that contributed
to good outcome and to poor outcome were related to the configurations
of factors which we have elaborated and which reflect primarily the

uality of the relatlonsh:f with both parents, the quality of life within
the divorced family, and the extent to which the divorce itself pro-
vided the remedy which the adults sought. Neither the age nor the sex
of the child were as relevant at this time.

Tims, the age of the child should be carefully considered in anticipat-
ing expectable early responses to the parental separation and the average
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duration of these responses. Furthjr, the age of the child should be con-
sidered carefully in providing the appropriate explanation of the paren-
tal decision, in supporting the child, and in establishing appropriate
postdivorce family arrangement*. The readiness of the parents to provide
the appropriate supports to the children and to make and implement
careful planning on behalf of the children should enter prominently
into the timing of the divorce decision.

Perhaps we should add that little is known of the psychological effects
of burdening children with the knowledge that their parents remained
together within an unhappy marriage on their behalf. Our sense is that
this would tax the child heavilv.

At What Age Should Cliildren s
Preferences Be Followed

Although the wishes of children always merit careful consideration, our
work suggests that children below adolescence arc not reliable judges of
their own best interests and that their attitudes at the time of the divorce
crisis may be very much at odds with their usual feelings and inclina-
tions.

One unexpected finding which emerged sercndipitously in our search
for norms was the dividing line between those children in the first three
grades and those in the fourth to sixth grades in their responses to the
family rupture and in their relationship: with both parents. Psychological
theory, while recognizing the continued developmental progress of the
child, does not shed light on some of the significant attributes of children
at the threshold of adolescence. The long-lasting anger of children in the
nine-to-twelve-year-old group at the parent whom they held responsible
for the divorce; the eagerness of these youngsters to he co-opted into the
parental battling; their willingness to take sides, often against a parent to
whom they had been tenderly attached during the intact marriage; and
the intense, compassionate, earetaking relations which led these young-
sters to attempt to rescue a distressed parent often to their own detri-
ment have led us to rethink our expectations of these children. Further-
more, their particular age-related propensity to split the parents into
the "good parent” and the "bad parent” (which was often at odds with
the role of the respective parents over the years and which seemed to be
rooted primarily in the children's own acute fears) led us further to
doubt their capacity to make informed judgment about plans which
would be in their own best interests. These observations, and the fact
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that several of the youngsters with the most passionate convictions at
the time of the breakup later came shamefacedlv to regret their vehe-
ment statements at that time, have increased our misgivings about re-
IyinP on the expressed opinions and preferences of youngsters below
adolescence in deciding the issues which arise in divorce-related liti-
gation.

Some Expectable Changes in tlie
Parent-Child Relationships

The many observations about parent-child relationships which we
have attempted to report in detail offer another set of building blocks
for preventive or clinical intervention and enlightened parenting.

We have reported as widespread a diminished capacity to parent at
the time of the family breakup which, while often temporary, may have
long-lasting implications and may significantly affect ‘he coping capaci-
ties of both children and adolescents and the perseverance of symp-
tomatic behaviors and distressed feelings. .

Additionally, a range of expectable patterns of behavior parallel to
those which we have proposed for the children's reactions emerges re-
garding the child’s relationships with each parent at nodal Jaoints during
the divorcing process. We have at some Iengﬁh considered the visiting
relationship, Sﬁurred o1 DY oUr surprising discovery that by eighteen
months after the separation there was no correlation between the regu-
larity or frequency of the visits by the parent and the predivorce rela-
tionship. Recognizing that the part-time parent/part-time child visiting
relationship has no real counterpart within the intact family, we have
attempted to elicit those factors which promote and foster the continued
relationship of the visitin% parent and the visited child and those factors
which are likely to contribute to its diminution. These and related find-
ings regarding the difficulties inherent in the visiting relationship, its
early fragility, combined with its long-term importance for the child and
perhaps the father and mother as well, all have many implications for
parents, for those who aid parents, and for the courts. Qur findings argue
against burdening the visiting relationship with severe restrictions of legal
constraints which make it more difficult for parents and children to seek
out each other's company in response to their own wishes or needs.

Similarly, we have been imPressed with the icissitudcs of the rela-
tionship between the custodial parent and the child. Such relationships
may cause distress and confusion for many parents which decrease their
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capacity to distinguish the children's needs from their own and which
are detrimental to discipline and orderly household routines. However as

the changed perceptions that occurred in the wake of the parental sepa-

ration were accepted, there gradually (sometimes very gradually)
emerged improved relationships and a real sense of a "new chance."

The psychological consequences of these changes for the children and
for the adolescents have held our attention as we have come to regard
these changes as centrally significant—and as expectable components of
the divorcing process. Althou?h these changes and their reSﬁective out-
come reflected age and developmental differences among the children,
they also reflected sex differences and sibling order and sibling relations
as well as considerably individual variation.

The Postdivorce Family

A major conclusion regarding the effects of divorce is that the relation-
ships within the postdivorce family arc likely to govern long-range out-
comes for children and adolescents. Put simply, the central hazard which
divorce Foses to the psychological health and development of children
and adolescents is in the diminished or disrugted parenting which so
often follows in the wake of the Hipture and which can become consoli-
dated within the postdivorce family. Thus when the divorce is under-
taken thoughtfully by parents who have carefully considered alterna-
tives; when the parents have recognized the expectable ﬁsychological,
social, and economic consequences for themselves and the children; when
they have taken reasonable measures to provide comfort and appropriate
understanding to the children; where they have made arrangements to
maintain good parent-child relationships with both parents—then those
children are not likely to suffer developmental interference or enduring
psychological distress as a consequence of the divorce. Even though the
children may still regret the divorce and continue to wish that their par-
ents had been able to love each other, some of these children may never-
thele(jss grow in their capacity for compassion and psychological under-
standing.

AIter%ativeIK, if the divorce is undertaken primarily as a unilateral de-
cision which humiliates, angers, or grieves the other partner and these
feelings continue to dominate the postdivorce relationship of the di-
vorced partners; if the divorce fails to bring relief from marital stress or
to improve the %uallty of life for the divorcing adults; if the children arc
poorly supported and poorly informer] or co-opted as allies or fought over
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in the continuing battle and viewed as extensions of the adults; if the
relationship with one or both parents is impoverished or disrupted, and
the child feels rejected; if the stiesses and deprivation of the postdivorce
family are no less than those of the failed marriage-then the most
likely outcome for the children is developmental interference and de-
ression.

g The end result of a successfuly established Eostdivorce family can be
an improved quality of life for adults and for children. The results of the
failed divorce are likely to be low self-esteem and depression, accom-
panied by a continued feeling of deprivation or continued anger for
children and adolescents which can endure for many years.

Help for Divorcing Parents and Their Children

During the next decade the expectalle life cycle of a significant pro-
portion of American families is likely to include divorce and remarriage.
Perhaps it is time to take their needs seriously--to provide help which
will safequard the children and provide ?ui ance to their concerned
parents. urfindin%s amply document the freestanding character of the
nuclear family at these critical "]unctures; the striking unavailability of
supports for the children, and the absence of resources for information
and guidance. Parents who are uncertain about what to do have no re-
liable place to turn. Most cannot draw on their own personal histories for
models in their new situation; there is little accumulated wisdom and the
many new roles of the visiting parent, joint custody, father custody, and
stepparent are in the process of evoIving—and the rules are not clearly
defined. As a result, people are thrown back even more on the passions
or anxieties of the moment in making decisions with long-range conse-
quences for themselves and their children.

It is a curious phenomenon that family policy in this countr%/ IS recog-
nized the state's responsibility to offer services in family planning, for
prospective children still unborn, but has left parents alone to deal with
most of the issues that arise after the children are bom. Perhaps the
time has come for a more realistic family policy, one that addresses the
e?pﬁctable metamorphoses of the American family and the stress points
of change.

Divorgcing parents, as we have seen, face a bewildering array of tasks
in putting their own lives in new and better order and in shaping the
relationships of the postdivorce family. Many will need help in setting
up postdivorce arrangements for the children and especially in arriving
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at the mutual mderstanding on which such arrangements must be
based in order to endure. For people who have decided to separate from
each other in sorrow and anger, joint planning is very difficult to achieve.
.Man%f adults will need the skilled help of a neutral counselor or clini-
cian w
edge of the ex’)ectable effects of divorce on the child's development and
the(lparent-chld relationship. Such help, we propose, should be made
available to divorcing families. We have come to regard the ready avail-
ability of such services as a necessary adjunct in a responsible society to
the accessibility of divorce. As our experience b-s convinced us, guid-
ance for parents is needed, welcomed, and well used if offered appro-
prlately at the r|%ht time and within the right context. The timing of
the help early in the divorcing process is crucial to its success.

Even within our own very limited intervention, two-fifths of the men
and a somewhat greater number of the women characterized the coun-
seling which was offered as useful and supportive and were still follow-
ing suggestions which had been made at the first meetings five Years
earlier. Long before we knew what we have since learned, one of our
first sug)rises was the avidity with which parents, especially fathers,
whipped out ﬁad and pencil and wrote down our suggestions. We won-
dered then what we had said that they considered worth noting. Grad-
ua!lg, we realized the extent of their perplexity and their %re_at need for
guidance which led them to grasp al our sometimes very obvious advice.

People need help as the marriage declines and at the point that they
decide to divorce. They don't know how to tell their children and, as we
have seen, they often ne.?lect to do so. They need help in ﬁroviding
ﬁroper supﬁort to the children durl_ng the transitional time. They nee

elp for themselves and their children, in preparing for the many
changes éeconomlc, social, and psychological) which are expectable in
the postdivorce family and in setting up approBriate joint plans for
continued care of the children when at all possible. Parents may also
need help later on as they contemplate remarriage and wish to pre-
pare themselves and their children for the gratifications and tasks
which they are IikeIY to encounter within the remarried family. They
will also need help for themselves at each of these junctures. We are
hopeful that the findings of this study can provide beginning guideposts
at the critical turns along this road,

Finally, it should be noted that divorcing with children requires of the
adults who had once been together the capacity to maintain entirely
separate social and sexual roles while continuing their cooperation as par-
ents on behalf of their children. This is difficult and requires the kind of
commitment that parents hnw'e often, but not always, made to their chil-
dren. Perhaps only a society which values continuity in relationshiﬁ)s and
steadfast commitment to its children is likclv to reward such complex be-
havior with approval sufficient to enable it to happen.

0 is well versed in the psychology of children and in the knowl-
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ughmil ihe centuries or recorded history, law lias been tra-
i) inlcrested, as a matter of public policy, in the strengthening of
fc, an attitude that has always regarded the family asa source of
h and stability in our society. Today, family law continues to be a
nsitivc area of public and personal law, where wc deal with the
notional and personal aspects ofour lives. If our legal system is to
I»oustintlively and flexibli/1 to Americans' evolving lifc-stylc, wc
ovitlc leadership to strengthen the family with psychological and
-.i\?val support and meaning to meet out challenges of today and

REFERENCES

*[«iAnr, It) Cat. A|H]>. ‘UI..122 ail, Rptr. 62-1. 529, 536 (1975). _
Jlliimn. “milying the Family." Critter Maendne 9. no. 5 (Scpteniber-Ociober

E‘Vﬁf& Hggsd@%la anil Sninil, Albert |. llexmnl he I1)I Inftrr\h of the Chilli.

rit of Cun, 31 (ail. 2d 657, 371 P.2t| 329 ( 1962?. N
, g gy%G”%'%E?”G'W' gléa%{énql\ﬁ imilxlimikiliiii‘ii. Heaton I'ress, 1970.
i T8Cut 21660, a1 %3') HI9 (1970).

| Igvin. 1.0t 3660, 131 Cal Rotr 81
. PO LG B

awrt - 1v g-

Joint Custody:
A Viable and Ideal Alternative

DOUGLAS I* GKOTK. MUiv
JEFFREY P. WF.INSTKIN. Fm.

A.PITRAC.T. This article will attempt to define and restructure the custodial
rights and remedies of parents involved in a divorce proceeding. The purpose of
the article is to convey an alternative to custodial awards as they exist today, and
to point towardjoint custody as an ideal solution and viab'c alternative that cries
out for acceptance. Joint custody, as sh?wn_ hereinbelow, is viable and practical
because It maintains the much-riecdcd familial structure in our society.

The issue of custody in matrimonial proceedings demands more than
our present judicial systems offers. Custody healings have been under
close scrutiny from concerned laymen and professionals. A most poi-
gnant criticism of the hearings is that they tend to perpetuate prolonged
hostilities and unnecessary trauma. The divorce rate continues to climb,
and the nuclear family system continues to falter. Moreover, new con-
cepts of manhood and womanhood are challenging and ihanging tra-
ditional expectations of parenthood. Though ourjudicial system Is try-
ing to adapt, die system needs a new conceptual outlook toward custody
awards in divorce if it hopes to help recently divorced parents find
stability for their future relationship with their children. At present,
however, a basic ineguity thwarts stability of postdivorce family relation
ships: custody awar
tionship between (lie noncustodial parent and lib child becomes one
whose existence is dependent upon the benevolence of die custodial
Parent. Our present judicial system thereby dictates that postdivorce
amilies arc unbalanced families.

CustodK means having possession, power, authority, ?.nd resP)onsibilitY
for the children. The noncustodial parent’s relation>hip with his chil-
dren is usually, though not entirely, repres ed, rarcf .lly delineated, and
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s are made to one parent only, and thus the rela-
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narrowed by the powerand extent of the custodial parent's desires. The
‘custodial parent unilaterally possesses the power to determine the child's
life, for heller or worse. This article will analyze the present structure
and system in nil attempt to point toward joint custody as an ideal solu-
tion to the present inequities.

Changes in the competition Tor parents’ custody rights have been an
evolutionarty development. In the nineteenth century and the beginnin(_g
of the twentieth, the prevailing cultural altitude was profoundly differen
from today's. Custody then was arbitrarily awarded to the father as a
manor of course. (Fora fuller discussion of the historical Rerspective, see
LV.rdeyn 1076.) Children were considered to be the father's prqurly,
and mothers were considered incapable of supporting the children.
These dogmas were challenged and eventually destroyed by the move-
ment toward equal rights for women and by the impact upon thejudicial
system of the study of psychology. Consequently, society's views were
reflected in the "tender years" doctrine, wherein it was su_? ested that a
mother should presumptively be given custody when children were in
their lender years, usually up to the a?e of six or seven. Thus, mothers

ere then aple to wrest the power of being the primary parent awa
Iere fhen ape P g the primary p y

nartiaIIY_ because or the ongoing equal lights movement Ibrswomen.
the evolutionary change continuing today is that lathers are competing
lor the same custodial ﬁower they once had almost hy divine right. This
power struggle leaves thejudicial system in aquandary. No matter which
parental mode is considered superior, the effect is that the excluded
parent and his relationship with his child is arbitrarily denied natural
rights and needs. The problem is exaggerated, moreover, hy the collal-
<»dl beliefs that one parent must he awarded custody and the other
excluded; and in order to make (Ids one-sided award, one parent must
he declared superior to (he other. These beliefs are antiquated and
wrong. The ideal solution to the problem |sk0|nt tustod{); that is to say, if
an award must be made, the award must he made to both the mother
and the lather for custody of the children Ibr their postdivorce family
ielaiiouships. This solution is an_obvious answer to present challenges
and past disastrous experiences. The concept and ideal of joint custody
more nearly reflects the psychological and legal realities of the family-
oriented society wherein we live.

Joint custody is a new way of delining and structuring a postdivorce
lamily's relationships. The concept ofjoint custody has received some
Publicity and support from practitioners (see Damn 11)76; Dwyer 11)7-1

lolly 11?76), and it is being met so far with both welcome and skeptic ism.
Kvscntially, joint custody means that divorced parents agree to continue
to act as parents and share as equally as possible the responsibility for the

1
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decisions concerning their children's health, education, and wellate.
Ihilli theoretically and in practice the ﬁarents must agree to act in con-
'fit. between themselves and among their children, on decisions alfec't-
big the children's place of residence, the amount oflime sFent with each
parent, the quality oflifc of the children, and the financial respottsiljility
dial each owes to their children. Joint custody simply does not mean that
"He person is to have a child for six months and the other for another six
months, though it can mean a sharing of the living arrangements. Joint
custody is more than art arrangement wherein one child resides unit two
parents—it is a flexible and open arrangement for living, sharing, and
loving. No one model is adequate to describe the possibilities opened hy
joint custody arrangements to postdivorce families, because the ultimate
decision of the practical aspects concerning joint custodv must rest with
die individual family, and its actuality is hence depc'menl upon the
family’s own talents, values, needs, and resources. In principle, diete-
furc, both the mother and the father must have'equal power, liability
and responsibility. The divorced parents must choose to exercise this
power and responsibility according to their individual preferences.
"ofeds, and desires. _

Joint custody is not a < lotion for all people but rather must be the
product of an "adg[e.ement" entered into In the divorced patents, Ihe
bepiicisin toward joint custody tests upon the expectation that divmced
"tuples would he least able to enter into a ioint custodial agreement,
Ibis argument is specious. To divorce is not necessarily an imm.iitne
decision. A divorced couple must he able in negotiate and compromise,
hi all matrimonial prntcodings where clllicit eo are involved, aside Irout
'he cause of action, the parties must comet o themselves with liitami.il as
"ell as custndial issues. If die pat lies can teach acord on linanc i.tl dec i-
dons, the [;ir greater issue of custody, though more complex, mas be
Negotiated. That is to say, if the best Interest of the child is the piimatv
motivating factor, lltal interest must he decided hy the persons most
familiar with the issue, the parents, lhe patents, in negotiating .in
agreement, can and should call upon the use nf experts such as attor-
neys, counselors, psychiatrists, psychologists, clergymen, and social
‘corkers. Parents are capable and must make those decisions.

The soaring rale of divorce, the ramdlg changing definition in the
loles oi womanhood and manhoou, and the subsequent ellecl ol these
‘haiiges upon the traditional models of motherhood and fatherhood ate
bringing our culture to the point where we must sooner or later realize
dial instead of trying to force new wine into old wineskins we must point
to new methods of aiding postdivorce families to restructure ilieii Pti-
mary relationships in life. To do nthejwise is to perpetuate needless
repression, as exemplified [))L the contest ol superiority between
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motherhood and fatherhood, and unnecessary Iraui..i, .is exemplified
by the resulting disruption to a family's homeostasis when one parent is
considered superior to the other.

Since our culture is changing its basic family relationships faster than
the legal system can and should perceive the emergent patterns of these
changes, not only are new definitions of family structures necessary, but
the ideal of joint custody is a potcntia’ly major new aspect of these
needed definitions and structures that our present culture is demand-
ing. Joint custody ma* not be the answer for all people, but one must
realize that society wil re3ﬁond maturely when a viable and wholesome
alternative is offered to the present inequities and seemingly chaotic
changes.

Divorce has been recognized as a major life trauma, psychologically
comparable to the death or a loved one. As a trauma, it is an experience
imbued with the emotional reactions of loss, shock, and grief associated
with death, as well as with the hopes and dreams associated with rebirth.
A divorced couple with no children may cope with this emotional process
by never seeing one another again, but a postdivorce family with chil-
dren must live with the loss, and struggle to find new familial stability.
Divorce floes not end relationships in postdivorce families, it changes
them. A postdivorce _famll}/ is still a family, and a family by any”lefinilion
isaunitofintimate, interdependent relationships. Kven thou?h the man
and the woman arc no longer hushand and wife, they are still, and must
be, mutually dependent upon one another, in very practical ways, as
father and mother to their children. This mutual dependence is shared,
in turn, by the children in their relationships with their parents, and the
whole unit of interdependent relationships is psychologically irreducible
and inseparable. The reality of tim interdependence is thus the soil for
either continued pain, bitterness, hostility, and resultant courtroom bat-
tles, or it is the soil for acceptance and.re%eneration. Joint custody is a
concept that provides a better opportunity for die children to maintain a
close relationship with each parent and thus gain the benefit of two
separate but interdependent homes. It is thus incumbent upon thejudi-
cial system to adapt to the reality of the process of loss and new life, and
to the reality of the irreducible nature of the mutual dependencies in the
family system, by adjusting the system accordingly.

= point of this article is not to deliver a condemnation of the judicial

sy.. m. The reality is not that simple, for the legalities of the situation
are merely reflections of sociological values. As the custodial trend
shifted toward the mother during the turn of the cent try it was then a
reflection of cultural changes. A primary reason for tle trend toward
awarding custod%/ to the mother was the development of the science of
ﬁsychology. As the science of psychology developed, old and traditional
uman values of acceptance, warmth, respect, and love became newh

nOUOI AS F. CJKOTh AND JLITIKV 12 WELINM KIN

defined in the langaugc of repression and free association, as well as ol
id, ego. and superego. When these essential and traditional human val-
ues were not experienced by an individual, psychology was able fo tie-

be and envision the effects of this deprivation upon human personal-
fty. At bottom, psychology demonstrated that individuals need to feel
"anted and loved, and to have asense of dignity and self-esteem because
oflhe love they give and receive. This altitude toward life is hopefully
learned ancl basically patterned in the early pnrent-child relationship
but it is ultimately the individual's own choice and responsibility. With-
out a "basic trust," in the Krikson sense, without faith, hope, ancl love
'he world appears to be threatening and hostile; against such a wnrlc
one would need to build internal defenses that can distort not only tin
appearance of the world but also our basic characterologic.il structure
I'bus the extent of our isolation from the real world, ancl the extern <4
"ur defensive structures, can lead us to become neurotic, psychotic, o:
have a lersonality disorder, . _

Therefore, psychologically at least, the quality of mothering took on .
new dimension and importance. Kceau.se a mother was the primary pat
Clil to the infant, the mother's emotional responses to the infant wen
found to have an immense impac t not only upon the infant's degree ol
basic trust in life Inti also upon his emotional dependence ancl imlept 1
deuce, his amount of curiosity, his basic sexual identification, lib >ur
bigs for competition and compromise, his relation to authority, his

ree of emotional expression and control, his capac ity for inlimac v, am
‘he amount of satisfaction and security lie gleans from life. In elicit
psychology revalidated the fad that good mothering produces emotion
"Ilyr healthy children. . o

he focus on mothering, while helpful and needed, has in /irt p<
‘bleed the present overemphasis upon motherhood. The result of tin
overemphasis has had dramatic effects in our society and hence in nu:
h'gal system; consequently, by an overwhelming majority, cttstoch
awards have been made in favor of the mother. There isa growing hod'
of§$ycholog|ca| literature now concentrating on falhet lioocl, Imwevct
ana its dominant message is to the effect that fatherhood is as import.in
as motherhood. Psychology is once again reaffirming and retUTmiiu
common sense. _ _

The roles of parents in many ways should and do overlap. Childrr
need the basics, that is, nurturancc. attention, caring, guidance, .me
warmth, from Dboth parents, but there are stylistic differences. Ira
d am;,llg, mothers have been the caretakers of the home, ancl th
fathers have been the breadwinners. These roles have their hinlogn
tools in the fact that women have the physic al capac ity to give liiith .m
nurse, witnens men, because of their usually larger physical size, great,
muscle mass, higher energy level, and greater aggressiveness, have her!
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lhe main protector or lhe home and tlie breadwinner (Lynn 1974, p
23-24). Recent studies have enlarged upon this pictur j of fatherhood gy
showing that fathers arc more likely than mothers to >sthe parent more
concerned with the child's sex role identification (Lynr. '974, p. 154) and
with the child’s eventual phcc in society (Lynn 1974, p. 166). Tra.
dilionally, as well, the father has been the final authority in the honie.
Used constructively, this authority is of great benefit to a child's sexual
identification, for it may be used to enhance the child's personal sense of
femininity or masculinity (Lynn 1974, pp. 154, 159). Moreover, this an.
thority is a necessary enabling factor to a child's future role in society
for it may be used to enhance a child’s moral development as well as h$
ability to express or to inhibit his aggressiveness in appropriate wayj
(Lynn 1974, p. 213). Good fathering Produces children who arc secure
and have a purpose and direction in life and who arc competent in what
they do. liigner (1970) sums it up this way: "Research has shown that thc
father's greatest impact on his children occurs primarily in those areas
involving psychoscxual, personality, social and intellectual development
In essence, current research has suggested that there is marc to the
garent-chlld relationship than that involving the mother and the child,"
uccinctly, good fathering produces emotionally healthy children.

It is clear, then, not only from psychological studies but also froin
common sense, that both mothering and fathering arc essential to a
child's emotional well-being. Motherhood and fatherhood, though they
may overlay one another, are also separate and unique. In practice they
tend to complement one another for (he child's optimum development.
Msscutially, though, and beyond stylistic differences between mothering
and fathering, parenting isa learned form of behavior. The most impor-
tant factor involving parenting is "the personality of the person doing
the feeding and the environment inwhich the child is fed" (Farrell 1971
p. 113). It follows, then, that the more fathers become experienced
Batents, on adaily interactional basis with their children, the more they

ecome unwilling to divorce their children when (hey divorce their
Wives.

The psychological impact of divorce upon a child is also becomin
more researched and well known. The basic loss a child experiences
the stability of the parenting, and this happens most profoundly in ()f.
absence of one of the parents from the home. In psychological literature
the loss is called "father absence.” Lynn (1974, p. 279) describes the state
of the literature this way:

Ihe resrarrit on tit- relnliunshiji betweenfather absence anti the general level of the child"s
development uveals that the loss of a fatherfor any reason isassociated with poor adjust,
menl hut tint ab®.nrc because if separation, divorce, in desertion may have specially
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». \ceffects. The consequences may be more pronounced in general fur buys thou girls.
/] reel'd father loss serins especially detrimental to the adolescent girl"s cihilily to interact
jliv,tfly with males, lhe younger the child when father absence occurs and Ihe longer

Re extent if his absence, the greater may be the resultant disturbance.

If the custom of maternal custody awards were reversed, we mi%ht have
literature on “mother absence," but the loss of cither would probably lie
ihe same. The Children of Divorce Project, from Marian County,
Calif' rnia, reports that its studies show, in part, that the effect of the loss
of a parent upon a child is demonstrated by feelings of anxiety, fear of
losing love for himself, guilt, shame, and profound sadness (Wallerstein
iiid Kelly, forthcoming). Each child must struggle in one way or another
with his new reality and find a manner of coping with this loss. The
manner of coping may be cither healthy or disturbed, for the manner
deﬂends upon the real parental support lie receives to help him cope.
Other studies show that the predominant Patterns of disturbed function-
ing in boys, especially those whose father left the home before they were
s\_seem to be found either in a feminization of their malcncss (Bigncr
l«[70, p. 359) or in a rebelliousness to society in the form ofjuvenile
delinquency (Farrell 1974, p. L17). In girls, the impact of a father's
discitce is again felt to be more acme in the early years, and its effects,
encording to Mclhcriiigtoii (1970), "appear during adolescence and
manifest themselves malnIY as an inability to interact appropriately with
males." More specifically, these effects appear in insecurity with men to
die point of immature seductiveness, increased sexual activity with their
adolescent male geers, and in adverse feelings toward their fathers
(Hethcrington 1970, p. 51). Lastly, the real emotional impact of divorce
and the loss of a parent upon children isjust beginning to be known.
Ucibcrington (1970, B 52) says: "Although research on hoys found that
die effects of father absence tend to appear early and decrease with age,
die effects on girls remain latent until adolescence. Our study suggests
dint future work on the effects of father absence on females may find its
most important evidence in the i\ of mature women."
~flic least we ma?/ he able to formulate from these studies is that if
Aildren are not able to cope with the loss of a parent, they risk not only
tiling their parents’ emotional conflicts in their own lives Inn also
"otf some de%ree of impairment in their psychological develop-
ment because of their traumatic loss. Moreover, the risk is real, and
acute. Kaltcr (1977), for example, reports that children of divorce are
referred for outpatient psychiatric evaluation at nearly twice the rate of
nctutrciiee in the gener.al population. And Wallerstein (1974) reports
dial 17 percent of the children in a sample study of prest liool children of
divorce "aﬁ)peared in considerably worsened psychological or develop-
ment.d stale al the checkpoint of a year following the initial findings."
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Children need a balanced set of parents to interact with them con.
stnntly and continually. In divorce a major trauma occurs that upsets thij
balanced need, and unless major supports arc adequately ﬂlven toa
family in the midst of divorce, thc strong likelihood Is that the trauma
'will linger on long after the actual divorce and thereby be destructive i0
both thc family and society. 'I'his is why wc feel that if ﬁarents divorce,
joint custody helps answer the needs of the child, of thc whole family
unit, and or'society.

If notjoint custody, then matrimonial courts must face and make
Solomon-like decisions. That is to say, the courts must weigh one
spouse’s rights against the other, one spouse’s abilities aPain.s:t.the other,
one spouse’s assets against the other, and one spouse’s liabilities against
the other, in order to determine what is in the best interest of thc child,
so that custody may be awarded to one and not to the other. To some,
namely, Goldstein, Freud, and Solni' (11)73, p. 53), this burdensome
situation is the “least detrimental alternative." Thek/) support one-’oarent
custody awards because they fear further immobilizing of children's
psychological adaptiveness in divorce hy compounding their trauma
with loyally conflicts (Goldstein, Frued, and Solnit 1973, p. 38). Joint
custody would ameliorize this potential conflict since equalized parental
power over the long run would create detente, not continued hostilities.
Maoreover, their concept of excluding the noncustodial parent from hav-
ing IegaI[Y enforcible visiting rights out of a desire to provide continuity
to the child (Goldstein, Freud, and Solnit 15)73, p. 38) can only be seen &
a highly misplaced and distorted way oT loving; to try to erect such broad

and permanent obstacles to natural human relationships is simply bar-
baric. True emotional stability occurs in an atmosphere of respect, trust,
and love, not in an atmosphere of outright repression and rejection.
To others, however, the need of "having" parents is absolute,
Moszormenyi-Nagy (15)77) slates: "The child's main interest throughout
the pin, \sof parental strife and divorce (is) the preservation of his
organic community, his family oforigin." Ile goes on to stress the impor-
lance of the "avallabilit% of relationship with as much of his integer
family of origin its possible. It amounts to irrational grandiosity on the
part of either it spouse or of a court to believe that the parent-child
relationship involving the other spouse should or could ever be really
made non-existent." From a family therapist's point of view, the", the
continuity a child needs in postdivorce living is in the availability of nil
gw%trl(?snsmps’ not in repression as wc practice today in one-sided custody

Ilow our judicial system might effect this new stability of joint custody
may he seen hy analyzing the present structure from a psychological
point of view. The resgonsibility upon judges in deciding custody mat-
ters is especially quite burdensome, Like d ildren running to the' sir-
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to complain about their sibling, parents go to court to settle those
disputes they cannot amicably settle themselves. This parent-child rela-
tionship between thejudge and the litigants is given legal substance by
laws imbuing the judge with the power of in parens patriae. On thc one
hand, thisispropersince someone must be called qun todecide custodial
matters with authority. The parents, by their lack of agreement, do in
effect give their authority to the judge. But, on thc other hand, the
courts cannot hope to settle custody disputes amicably when parents
canﬂot d(? that themselves. o
The adversary system may endeavor to promote equity in custody
proceedings, ancl resolve this circular quandary, if it were to look toward
joint custody as a viable alternative. No one, least of all the children,
wwins" or "loses" when the general parental relationship is encouraged'
v thejudicial system to be hostile, faultfinding, conceited, and game
plzéymg (see, for example, Lindsley 1975; Noble and Noble 15)75).
Judges themselves are sensitive to this fact, and they know their limits
d.indsley 1975, p. 1). In this regard Golds.cin, Freud, and Solnit (15)73,
pp. 49-50) aptly stated: "While the law may claim to establish relation-
diips, itcanin f;ia do little more than %ive them recognition and provide
an opportunity for them to develop. The law, so far as specific individual
relationships are concerned, is a relatively crude instrument.” F.ven with
Jiclia "crude instrument" judges must judge, if only for the reason that
parents compel society to settle what they themselves cannot settle. I'he
power]udqes d* have in this situation Is considerable, however, if we
place cmpl*l  om power to provide an opportunity for relation-
Sh'% 0eds?v.c, Tf}.ere are m.u.y divorced couples who perennially <boose
0 bickei and fight, as i they were still married. However, we cannot
expect peace and order when one-sided decisions create imbalance and
disharmony in the postdivorce family stmcttire. A normal response n, a
iltrcat of lo s is to light, and a structured imbalance in the emotional
sense thus means sowm% the seeds for a disturbance in the finely woven
sc( ofinterdependent relationships that families have as their hasic emo-
tional matrix for their lives. Joint custody does away with the threat of
loss of parent or of child by structuring in relationship:, instead of Mm<-

't'\'#?h%hﬁé‘ht‘)%tf this psychodynamic between the court and the litigants,
we feel thatjoint custody would provide a better opportunity for icla-
n.mdiins to develop. In reality, it means giving the divorcing couple,
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expert to purtinpaic in these decisions (Boszormcnyi-Nagy 1977). These
suggestions, and more, should and must occur amongst concerned par.
ties. With divorce happening at its present increasing speed, our stability
as a family-oriented society Is weakened. We desperately need new ways
of adapting to thc changes as well as new ways of defining postdivorce
family structures.

We feel that a potentially central feature of new structures for post-
divorce families 1s joint custody. Wc cannot expect every parent to
choose to be mature about being a father or a mother, but we can expect
them to try to net like mature parents if we give them thc legal coequal
power that is their physical and emotional right and responsibility. We
must be able to teach them that a famiP is still a family, even though a
hushand and wife may divorce. Such a family has dramatically changed,
so much so that the fundamental basis of the family, thc hushand-wifc
relationship, is dissolved legally and, hopefully, emotionally, lint it is still
a family when seen through the eyes of the next fundamental family
relationship, that between the parents and thc children. From thc point
of view of the children's emotional and developmental needs, this family
system still needs to function and OJJerate on a freely interacting, evolv-,
ing basis, Moreover, thc children's developmental needs will continue to*
operate in this manner no matter what artificial means we use to sepa-
rate them. These needs may function pathologically, but function they
must. Therefore, we believe that joint custody more nearly reflects a
family's basic needs for openness and change on the one hand, and for
the stability of having parents on the other, in the interdependent and
growing nature of famil s?/stems. Joint custody is thus a viable alterna-
tive because, however ideal it may be in the present, it is also a highly
pragmatic way of helping and expecting divorcing ((tuples to be respon-
sible, involved, and loving parents.
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Joint Custody and Co-Parenting:
Not By Law But By Love

THEODORE ERNST
RUTH ALTIS

In recent years, joint custody and co-Farenting OA
children after divorce nr separation lias receive
considerable attention. I'lic authors advocate wider
recognition of this option <o ole custody and visitation.
review pertinent Fegal and oilier literature, identify
indications end contraindications, and bricjly discuss
the implications for social workers.

In the late 1970s (lie practices ofjoint custody and co-parenting began to
attract national attention. This was due in no small part to thc nearly
simultaneous appearance of two hooks; Co-Parenting: Sharing Your
Child Squally by Galpcr [8| and The Disposable Parent: The Case Jar
Joint Custody by Roman and Haddad (! . Response to the award-
winning movie Kramer vj. Kramer helped direct attention to the option of

joint custod

Though ir¥éxtricably related, joint custody and co-Purcnting differ con-
ceptually and affectively. Joint custody may lie legal custody only, with-
out the shared physical custody or commitment to shared parenting that

Theodore Ernst, ni.'tiv., M.S.IP,. I).S. If',, is Professor of Social If'ork. New
Mexico HlPhIands University. Las Ve%as, N.M. Ruth Allis, M.S.IV., was most re-
centlv employed in the "Heart to Heart" program at the Kah Tai Care Center. Port
Townsend, IVA. {
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is n feature of co-parenting. Many of the proponents olféoint custody
have been attorney fathers denied custody of their children after di-
vorce, as many of those who promote co-parenting have been social
worker parents. Attorney fathers denied sole custody, even after appeal,
often seem to have es(foused or advocated joint legal and/or physical cus-
tody only as a second alternative. Estranged social worker parents seem
to have more frequently opted for shared parenting and then established
legal bases for their commitment to co-parenting. Joint custody and co-
Parenting arc further complicated by conflicting legal-advcrsary (* fa-
hers' rights") positions as opposed to cooPcratlvc-conscnsus positions.
The so-called fathers' rights movement often proposes that sole cus-
tody more often be awarded to fathers in contested custody situations, or

that fathers be awarded more generous visitation rights, with joint cus-
tody only as a second alternative.

Definitions

Joint custody, both legal and physical (also known as split, divided, or
shared custody, and even co-custody), is defined legally hy Finchcrg:

In contrast to the split or alternating order, joint custod;{) (or
shared custody, as it is often called) ?reserves, at all limes, hoth
parents’ joint; legal responsibility’ for the child’s upbringing
upon their separation. Thc crux of the order is that the sepa-
rated parents continue to act as parents, sharing as ,equallY as
possible thc authority and responsibility for thc decisions that
significantly affect thc life of their child. Physical care and con-
Irol is not isolated from legal custody nor do thc parents divide
custodY in its broadest sense in such a way that it alternates be-
tween them during various times of thc year. [6:433

Many writers would disagree with the last portion of Fincberg's defi-

nition arBd in?lude such alternating arrangements under a broader defi-
nition ofjoint custody.

Elsewhere, wc have defined co-parenting as follows:
Co-parc iting_is thc planned, shared parenting of one or more

children by givorced or separated parents, Co-parenting makes
it possible” for parents who arc divorced or separatedto con-
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tinue to experience parenting as a responsibility and as an op-
portunity for a close, loving, caring relationship with a son or
daughter. [5:678]

There arc many varieties of joint custody and co-parenting ranging
from custody and care splitting on school year vacation periods, to split
week, alternating months, alternate six-month periods, alternate school
years (depending on the age of thc child), and even * bird's nest" ar-
rangements, in which children of divorced parents remain in the same
home (sometimes placed in trust for them), and former spouses alternate
between thc home of the children and a separate apartment or home.
sometiwes shahed. . , e

At the very heart ofjoint custody and ¢ 0 - " -1 nr: eeeeific ideas
about what the notion of “family" includes. Advocates of this take as a
given that thc intact nuclear family is not the only viable family arrange-
ment. Family forms theY recognize are single-parent families; extended
families, whether on multi-generational or other e xtended kinship bases:
" blended" families, i.e.. stepparent families. Divorced or separated fam-
ilies arc seen as “ reorganized” families. All such family arrangements ito-
?eth.er with other social institutions) may and do successfully carry out
amily functions for children: physical care and protection, affective nur-
turance and love, status placement, role modeling, socialization, accul-
turation, recreation, education, religion, and so on.

Legal and Literature Review

The origins ofjoint custody and co-parenti_ng in the United Stales as an
alternative to traditional dispositions of children after divorce are some-
what uncertain. Historically, for many centuries in English and Ameri-
can common law, children of divorce almost always "belonged" to fath-
ers; they were considered "property." Later, under thc "tender years"
doctrine, children were almost always placed in thc legal and physical
custody of mothers. Foster and Freed cite a 1944 "Symposium on Child
Custody" as one of the earliest considerations ofjoint custody, as well as
a 1968 student note in the Journal of Family Law [7]. However, v.ost ap-
pellate decisions concerning joint custody are from the 1960s and 1970s;
there arc only n few earlier decisions. Goldstein, Freud, and Solnit, in
Beyond the bi..t Interests of the Child, added complications to thc issue
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[9]. Stack’s article in Social Problems in 1976 is seminal [15], However,
most of the literature concerningjoint custody and co-parenting has been
Bubllshed since 1978. Freed and Foster in thc United States [7] and Finc-
crg in Canada [6] have best summarized recent legal precedents and
opinions In re?ard to joint custody and co-parcnting. In recent years a
number of nonicgal writers have also dealt with joint custod?/[and Co-par-

ﬁ%tri#ghi%mipa%@a%arﬁ%ﬁlcl [1], Ernst [<IL, Galpcr [81, Greif[l 1. 121, and

Nonlcgal writers generally view joint custody and co-parcnting favor-
ablr. Many of them view it as the most desirable custody disposition for
children oT divorced or separated parents. In fact. Grate and Weinstein
title their article “Joint Custody: A Viable and Ideal Alternative” [10].
Some advocate that by statute it become the presumptive (but rebuttable)
disposition for children of divorce, as it has in a number of states. Writ-
ing in 1980, Japcnga reports that this has already occurred in four stales:
California, lowa. Oregon, and Wisconsin [13]. Earlier, Buscr indicates
that there arc alreadr six states that have such statutes, but he docs not
name them [2L. In effect, many proponents of this approach take an ad-
versary stance in regard to joint custody—that it may. even should, be
imposed even when contested. As we indicate further in this article, wc
believe that cooperation, communication, and basic trust and agreement
arc necessary conditions for joint custody and co-parenting to work suc-
cessfully in “the best interests of the child."

Goldstein et al. v. Roman and Haddad

\n important statement about permanenc plannin? for children,
lieyond the Pest Interests of the Child by Goldstein et al. (9, has had n
major impact on judicial decisions concerning child custody, especially
for dependent or neglected children. In The Disposable Parent, Roman
ind Haddad 4] correctly identify Beyond thc Rest Interests of the Child
Is one of thc most potent arguments against joint custody and co-par-
nting after divorce or separation.

Goldstein et al. have made an important contribution concerning child
ustody and the importance of psychological parenthood. Roman and
laddad have made an important contribution concerning possibilities
wjoint custody and shared parenting, but they arc mainly interested in
ic courts awarding joint custody even when contested. However, unless
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Goldstein etal. and Roman and Haddad consider the possibilities of pos-
itive shared parenting by permanently separated spouses, they avoid thc

re%ﬂ?%?ﬁmately Goldstein et al. have influenced courts not to consider
joint custody for children of marital dissolution for whom neglect and/or
dependency are usually not the real issues. They cogentlkl arnuc that in
contested custody only the “ psychological Parent." whether biological,
foster, adoptive, or “common law," should have Fermanent, non-di-
vided custody, with total, unchallengeable * parenta Eower.” e.g.. total
control of visitation with the other (noncustodial biological parent)

[9:98]:
If the choice, as it may often be m_seParatlon or divorce pro-
ceedings. is between two psychological parents and if each par-
ent is equally suitable in terms of the child's most prediciaole
developmental needs, thc least detrimental standard would in-
dicate a quick, final, and unconditional disposition to either of
the competing parents. [9:63]

Despite their obvious bias, even Goldstein et il. leave an "out”:

Children have difficulty in relating positivelY to. profiting from,

and majntainjng contact with two psychological parents who

are not in positive contact with each other (italics added). |9:38|
Thcpoint that Roman and Haddad and Goldstein et al. miss is that thc
core ofjoint custody and co-parenting are positive communication and
cooperation between former spouses who arc both still psychological
parents. Evidence is acprum;g that many former .pouses can cooperate
about co-parenting their children even though they may disagree about

nearly everything else.

Indications and Contraindications for Joint Custody and Co-parenting
Joint custody and co-parcnting may be an alternative for only a relative-
ly small but mgnlflcant number of divorced or separated parents. Most
writers agree that there arc indications and contraindications for this ar-

rangement [1,.6, 9, 12]. . .
'_}xgﬁlautho[ntleé agree] that there arc four essential conditions that must
exist ifjoint custody and co-parcnting are to be successful.
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. Former spouses, desBite their continuing differences, must agree
and be able to communicate anout parentm% their children. They must be
able to support each other and make flexible arrangements. There must
be agreement about implicit rules for parenting and co-painting sched-
ules. details, and life styles. Joint custody and co-parcnting, in fact, can-
not be court ordered. To be successful it must be initiated by the parents
themselves. In her definitive article, Finchcrg reiterates this point [61.

But agreement docs not mean “ live and let live." Thc concern is love
for the child, not parental ways or style. Co-parents may have different life
stKIes, but the children must know that they have two strong advocates
who trust each other about their children and their ﬁarentlng.

2. Necessary logistical supports, including geographic proximity—es-
BreeCs'gHy in thc ideal types of joint custody and co-parcnting—must be

3. The children must 8enuinely agree to such an arrangement. Thc
agr?en}ent m% not be 100 percent, but it must be basic and with few im-
portant reservations.

be4ab€‘e|r|10ther contraindications to joint custody and co-parcnting must

Gnlper, in Joint Custody ami Co-Parenting: Sharing Your Child Equal-
ly, offers practical suggestions for scheduling; financial arrangements;
communications hetween former spouses who arc co-parenting; and chil-
dren’s adjustments to thc conswtencK, differences, and enrichment of
having two homes. The discussion of the resolution of differences and the
possibilities for communication between former spouses > ncrhaps the
most important part of her book. Successful co-parcnting involves nego-
tiations about food preferences and differences in two homes; school ar-
rangements; agreement about sexual attitudes and behaviors, as well as
religious beliefs and practices; shared clothes and Iaunday responsibili-
ties; compatible bedtime hours and rituals; relatives (including former in-
laws); sharing holidays equitably, and so forth [8],

Legal Bias

There is at least one other major consideration: the attitudes and hiases
of the courts and attorneys. Foster and Freed find that some courts and
attorneys arc negatively hiased toward joint custody and co-parcnting al-
though even where statutory authority forjoint custody docs not exist as

Ernst / Joint Custody and Co-Parenting 17

it now does in more than a dozen states, no states (with thc possible ex-
ception of Louisiana) prohibitjoint custody awards by statute. In a hand-
ful of states, common lav/ é)recedent seems to prohibit such determina-
tions. But Foster and Freed argue that the courts and attorneys arc not
really biased against such judiciously approved arrangements. Rather,
they believe that thc courts have wisely been reluctant to award such ar-
rangements when the necessary conditions arc not present (7:311. Many
judges and attorneys fear thatjoint custody awards will return to court
for further litigation. Thc only studies that address this issue have found
that thc opposite is true: joint custody awards return to court less fre-
quently than contested sole custody and visitation awards [6, II, 12]. We
agree with those who stale that the attitudes and opinions ofjudges and
attorneys are still obstacles to joint custody determinations [161.

Benefits of loint Custody nnd Co-pan tiling

Co-_parentin% permits former spouses to remain equally involved in par-
enting even though they have different homes and separate lives. As the
subtitle to Gnlpcr's book, mentioned above, indicates, divorced or sepa-
rated Parents and their children arc still "family." Co-parenting can es-
pecially reduce sexism in the role models parents provide their children
since co-parcnlcd children see both parents carrying out many similar,
shared responsibilities. Co-parenting also provides respite from parent-
ing pressures, a point widely noted as valuaole for parents of retarded
children and abusing parents that is no less valid for all parents. As Gal-
per presents it, co-parcnting stands in its own riant as a parenting style,
not as a therapeutic substitute or pick-up-thc-picces alternative to tradi-

tional intact nuclear parenting. [5].

Role of Social Workers

The role of social workers in rtéard to joint custody and co-parcnting is
three-fold: practice, research, and social action.
Practice. Social workers should consider this alternative with divorc-

in% parents when the conditions for its success arc present. They can also
help parents create such conditions. In addition, social workers can be in-
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volved in planning (Jcinils and arrangements and. in some situations, can
interpret joint custody and co-parenting to attorneys and judges.

~ Research. Further researchlconcerningioint custody and co-parcnting
is needed. First, thc actual incidence of de facto co-parcnting is un-
known. Many divorced parcnls practice some version of co-Farcnting
without a formal joint custody award. Nearly all of thc published re-
search consists of successful ease studies. Ong the legal litcratuic men-
tions ?arents who have tried joint custody and failed to carry it out suc-
cessfully. Cox and Cease especially call for research concerning the im-

fiages iadiansdpatasty prangements upon children al different ages and

Social Action. Social workers can more widely in.terpretioir]t custody
for parents and children ol divorce and can assist in developing neces-
sary suqurts Tor co-Parentlng, such asjob sharing, more adcqi” tc da
care facilities, more favorable legislation, helping teachers understan
that co-parcnted children really do have two actively involved parcnls
fromisjust “ mothers"), and abolishing restrictive rental or housing condi-

Social workers are often in the best position to appreciate that joint

v'ys| - ' f " | le-
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BY BOBETTE ADLER LEVY AND CAROLE R. CHAMBERS

T he

Children Are Not Negotiable;
Bartering T h e in Divorce Actions 1Is Bad L aw

and Even Worse Psychology



And when they had brought a sword before the king, he
said, "Divide the living child in two, and give halfto the
one, and halfto the other." But the woman whose child
was alive, said to the king, *7 beseech thee, my lord,
give her thc child alive and do not kill it." But the other
said, "Let it be neither mine nor thine, but divide it."

In this first recorded child custody case, King Solomon
ﬁoints out the futility of attempting to slollt a child in
alf. But even today, thousands of years later, thc bar,
bench, and psychological experts have still not mastered
the lesson of this parable. .
Joint custody has become one of thc most publicized
placebos and least understood issues in the field of

Forjyth/WooUey

family law. Some attorneys and judges view joint cus-
tody as a way ¢ reducing acrimony at the time of di-
vorce. They harbor the pious hoEe that the parents will
work it all out for themselves. This view maY be partic-
ularly appealing to some attorneys when tlie litigants
cannot afford high fees for protracted contests.
Sometimes attorneys also urge their clients to accept
an agreement for joint custody as a bargaining lever.
They may tell a woman, for example, that they will
offer joint custody to get a larger settlement in negotia-
tions with opposin% counsel. In other situations, they
may urge a male client to accept “‘joint’" rather than
“sole" custody, in order to bargain for his wife's com-
pliance in a divorce action. But children are not negotia-



A joint custody award may temporarily silence a custody

ble and their custody should not be an issue for black-
mail or barter.

When thc issue of custody may be contested, the at-

How docs joint custody serve the child’s best inter- \
cst or needs? In one of the more grotesque examples /
of joint custody, we have seen a judge al a hospital at L

torney should not even suggest joint custody as an alter-
native. Instead of acquiescing to the idea of ajoint cus-

3:30 a.m. Signing consent for an emergency apﬁcndec- t,

tomy. The child’s life was threatened, but thc hospital

todz agreement, the attorner should urge the client to  did not want to assume liability when one parent said V
seek tnerapeutic help from alocal family service, private  * yes" and the other “no" on a consent form. For-
practitioner, or conciliation service to work out accept-  ti'nately, the judge was reached by the hospital in time, /f

able custody arrangements. Failing agreement of the
parties on custody, the attorney should move to gel a
court order immediately for psychrbgical evaluation
for court testimony to assist in determining which
parent's custody will be optimal for the child.

RESOLVING OLD CONFLICTS

A'joint custody award may temporarily silence a cus-
tody dispute today, but what happens tomorrow? The
concept simply sweeps the custody issue under the rug
while ignoring the fact that the parents may not have
resolved the neurotic conflicts of their former relation-
ship. Awardingajoinlscustody"judiciall¥j>condories'Two
‘tparcntsvexerciSTng*their™old chatlies'stcrcontroll The
children may be severely victimized in the process.

It is easy to understand why attorneys, judges, and
psychotherapists would seek to diminish acrimony in a

case. Yet itris"antasy.*o.Abclievesthatrchangingdabels.*-

chahgc?fc3mg?indT?eh'aviO TS tiaTrofound level The
professionals are often dealing »ith enraged, affronted,

hurting persons who seek ven?eancc and protracted lit-,

igation that they can ill afford. While professionals at-

temﬁt to reduce the conflict with joLil custody awards,

in the long run their efforts may produce greater and
more long-lasting nightmares for the children and adults
involved in the cases.

+ Legal edicts cannot force parents to agree on child
rearing questions. Sometimes therapeutic intervention
or mediation may indeed produce great success in help-
ing the parties co-parent, but the fate of children should
not rest on that possibility of success.

Legal orders cannot be predicated on good intentions,
but must take into account existing facts and behaviors.
AjpintrcustodymwartLshould motcresteomheultimate

<Mhopc that”successfulxo-parenting:may'-fesuU™AVhen all
available evidence indicates that the parents cannot
agree that the sun will come up in the morning, much
less on thc handling of their children, a joint custody
order will not change anything.

Bobctle Adler Levr, M.A., C.S.W, is apsychothera-
pist at the Conciliation Service, Domestic Relations
Division of the Circuit Court ofCook County, Chicago.
CaroleR. Chambers, Ph.D., isan associateprofessor o f
human development at Mundelein College in Chicago.
This article wasadaptedfrom "The Folly ofJoint Cus-
tody, "published in the March issue o f the lllinois State
Bar Journal.

since the child’s appendix was about to rupture,

In another instance, two children were enrolled in
separate schools by the mother and father who had joint
custody. The children were enrolled by one parent in a
parochial school and by the other in-a public school.
Since the custody order stated that the children would
live alternating weeks with each parent, the parents
felt free to exercise their differences on the young-
sters. When the children attended one school, they were
truant from the other. They were failing in both schools
and deeply traumatized ﬁsychologically. Yet each par-
ent was exercising his or her “ rights" under ajoint cus-
tody decree.

IN THE BEST INTEREST?

How does it serve the child's best interest or needs if,
as Justice Felice K. Shea points out below, it may well
deprive that child of *stability, serenity and con-
tinuity” ? Dodd v. Dodd, 403 N.Y.S.2d 401 (1978), a
major holding in New York regarding Loint custody,
points out its potential horrors. Justice chea stated that
joint custody may be in defiance of the cm. ren’s best
Interest, making them prey lo division, as the adults’
hostility focuses on the manipulation of the children.

It is well recognized that the children of divorce are
subjected to severe strain, and that children often
experience loss of security and feelings of rejection
as a concomitant of their parents' separation. Ex-
perts in the field have expressed opposition to
divided custodg on the ground that change and
discontinuity threaten the child’s emotional well-
being. It is argued that joint custody between
parents usually requires that “ shuttling back and
forth" of the children which must inevitably lead to
the lack of stability in home environment which
children require. Moreover, joint or divided
custody may exacerbate the adults' use of the
children to defeat each other in defiance of the
children's interest in stability, serenity and continu-
ity. In attempting io maintain positive emotional
lies to two hostile adults, children may become prey
to severe and crippling loyalty conflicts.

Court opinions make it clear that interests of the child
Is a separate issue from parental fitness. An award of
custody to one parent does not legally imply that thc
other is unfit. Both attorneys and psychotherapists need
to help parents understand that custodial awards arc for



dispute today,

but what

the benefit of the child and not the parents, and that
no stigma attaches to being noncustodial. The order is
raht}|1der a demonstration of concern of the needs of the
children.

There are two hasic versions of joint custody: joint
“legal” custody and joint “physical” custody. Toint
illegalti-cuito3ynF 'the-shared.dedsionrmaking~of~the'
Aparents rcgardingTipbringirigTcducatibn®rrdigionrand
-medical, frnanriat and recreational requirements of the

children, loim physical” custody consists of children

t_._.[iying with each parent'for equal periods of time.ri™-

It is ironic that the terms co-parenting andjoint par-
enting have been used synonymously with *joint cus-
tody” in legal terminology and in many articles in thc
Iar press. Co-parenting or joint parenting is the practice
0t divorced or separated parents who mutually choose
to remain actively involved in the lives of their children.
Many share equal rights and responsibilities in decision
making and care-taking of their offspring, even though
legal custody has been granted to one or the other
parent.

In these instances, tlr patents have made an emo-
tional and moral commitment to their children. They
recognize that the children have the right to ongoing
parentin%_f.rom both of them, but that it is the parents’
responsi W to work out achieving that together.

Thismoral agreementcannot be dictated by the courts.
It cannot be legislated. It may, and optimally should, be
achieved by the parents. But the court cannot make it
happen by its own order.

CALIFORNIA’S NEW STATUT"

~ InJanuary 1980, California enacted joint custody Ie.?-
islation (Assembly Bill No. 1480). As defined by this bill,
joint custody means, * An order awarding custody of the
minor child or children to both parents, . . . physical
custody shared ... to assure the child . . . frequent and
continuing contact with both parents; provided, how-
ever, that such order may awardjoint legal custody.”

Obviously, this distinction may <-rcate much confu-
sion both in law and for children. Who will oversee the
parents’ agreeing on schools, religious training, clothing
needs, pediatricians, orthodontists, vacations, haircuts,
ad nauseuml| Yet, guidelines for these e\(er_ydar realities
should be determined if there is to be joint legal cus-

tody. Dissension in these matters may rip children just .

as much as bouncing them from house to house.
Unfortunately, judges cannot really predict thc capa-
city of the adult parties to co-parent and should not
issue joint custody awards since they cannot be assured
that they will operate in the interest of the children.
Justice Shea, inDodd, points out thaftwhReWi?<x>ncepT
*ofjoint custody-sounds-dikc atgood ideaTTherparentsV
<self-csteemshould noraakeigrecedence over-lhe interests
tbf the child ih judiaal*dcliberations: o
Joint custody is an appealing concept, M pgmitsjf:

happens

tomorrow?

. the court to escape an agonizin? choice, to keep
from wounding the self-esteem of either parent and
to avoid the appearance of discrimination between
the sexes. Joint custody allows parents to have an
equal voice in making decisions and it recognizes
the advantages of shared responsibility for raising
the young. But serious questions remain to be
answered. How does joint custody affect the
children? What are the factors to be considered and
weighed?
_ When joint custody is awarded as a means of assuag-
|n? the pain of both parents lo prevent * wounding the
self-esteem” of the litigants, we aremot-consistent-with.
Jour™primary.concern which's'the~best--Intcrests ofthF
childrenTToo often., acrimony of the marriage is carried
into the resultant divorce. Parents all too readily bring
the pathology of the marriage into later interactions an
the children arc tom between the two.

Let's suppose the parents have an * amicable div rce”
(at the time), and believe that they can live bg a joint
custody agreement. Theyhave their attorneys submit that
to the judge as an agreed order. Evendn”his-siuialignihei.

geourtwould beabdlcatingjudiriala-esponsibiIityg’}fitdia"*

nol-clearly designate aparent-with bothlegaland physical#

tcustody ofthe child.
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Joint custody orders are not needed to co-parent

Thc parents who are morally committed to sharing
the rearing of their children, and emotionally able to
co-parent, will not require a joint custody order to do
s0. They will interact and agree on child rearing issues
whhoat violating an award of custody—hoth legal and
physical—to one parent.6K.Ihe par.cnto cannot Interart
-pré)dl?rtiva"lhcTIjoint'rwyf/tygj'illrbe.damagingdov
a dnkLr' -

NOT REALLY JOINT CUSTODY

What presently occurs under the label of joint cus-
tody is a smokescreen whereby parents are given the
award because of their expressed good intentions or
because they cannot resolve between them who the cus-
todial parent should be. Then, by the interjection of a
picker fence around the words “joint custody,” one
parent is granted physical custody by judge’s fiat or by
Etiorney’s urging. By so doin%, the court has allowed
the parents to be duped into believing that what exists is
joint custody, aterm which has really been undermined.

Children suffer either way, as each parent insists on
controlling Flans or whereabouts of the child. Thus,
post-decree litigation proliL.ates. Awarding joint cus-
tody while specifying separate physical custody is an in-
stance of, * What thc large type hath given, the small
type hath taken away.” _

Some judges and attorneys are supportive of the con-

cept of joint custody. On closer examination, however, : A : Lol
thgfy"slestfil operalTnirhderlhe;assumption. that'ihcxe™ . 0gist, psychiatric social worker, or psychiatrist to help

Pan : A . i determine the best psychological parent. Thc award for
/§|ht?U|d| be.?. pnhn}armtélfngﬁnqtﬁlprlmfgryt%)aTrﬁnt,me{ custody should be based on the capacity to carry thc ma-
DT VISRATION (g 107 AClTneppal i s jor load in parenting. Visitation is still crucial so that the
joint custody. As the court noted In Dodd v. Dodd, gchild does not feel "dumped” by either parent, c*w ..
Onweh%grgmlsfﬁsltga;céuﬂ ﬁgsﬁ%?%t',si'ﬁdngaerﬁepg'rﬂy""ﬂ”y " Parents may divorce, but parenting is forever. TheyV-,
it s dishonest to statethatparentshavejointcuétody, *do not divorce their children, or shouid not if they really p"

come more effective parents when the turmoil of an
unhealthy marriage is ended. This is most likely when
each goes into therapy or when they jointly seek thera-
peutic help.

An ailing marriage affects the ability of the ﬁarents to
relate not only to each other, blit to their children as
well. People do have the ability lo deal with and sur-
mount crises, and to grow as a result nf them. Usually
they need some supportive therapeutic assistance to
achieve growth in the experience.

Children, like their parents, can grow as a result of
successfully coping with the divorce crisis. However,
they also may need some psychotherapeutic intervention
in the process. Optimally, they should have two con-
cerned parents explaining that they both love the chil-
dren and that their marital Broblems are with each
other. Ideallr, the parents' ability to co-parent is an
expression of their concern to the youngsters.

But court orders cannot produce the optimal. That is
wh; 't behooves the court to provide a firm structure by
wh  the children, as well as their parents, can begin
to . ,uild their lives. This structure may be shaken by a
joint custody decree, when parents arc ordered to agree
on substantive issues of culld rearinr. Thus thc court
should determine which parent ultimately will have the
final responsibility for the caring and rearing of thc
children. Judges may order an evaluation by a psychol-

but separate physical custody. In fact, they then have a
custodial parent and a noncustodial parent wrapped
together in a joint custody agreement which by legal
definition is rendered meaningless. Ultimately, when the
first crisis arises, the duplicity of terminology will result
in exactlr what the courts do not want—a return by the
parents for enforcement, interpretation or reversal as a
post-deaec or appellate matter.

CONCLUSION

One can sympathize with. 'dges, attorneys, and legis-
lators who wish to reduce tl ¢ acrimony and court con-
tests by considering joint custody. But the courts should
not art upoD such agreements with favor— particularly
when parents are extremely contentious. The battles of
the marriage, long after, will take their toll on thc chil-
dren inajoini custody agreement, especially if the par-
ents must return to the courts for the adjudication that
did Dot occur at the time of the dissolution.

There is no question that divorce may be a bitterly
painful experience to all involved—children, parents,
and grandparents. But adults can change and can be-

have any emotional investment in their youngsters__

Professionals should explain that joint decision mak-
ing can be of more value than joint custody. Two di-
vorced parents who amicably can make joint derisions
arc belter than two «onvradictory parents.

Wec, ss therapists, attorneys or judges, must try to
help parents to achieve the abiIit% to co-parent. As chil-
dren grow, parents need all the help they can gel—par-
ticularly when dealing with adolescents.

It is the parents’ responsibility to remain actively
involved in a constructive manner in thc lives of their
children. The courts can and must, however, provide a
basic framework whereby thc children and parents have
the ?reatest opportunity to rebuild and function produc-
tively after the termination of thc marriage. This is best

done by clear and separate orders for custody and visita-
tion, but not by making the children the victims injoint
custody awards.

vAttomcys should explaln that scparatc'custodial and
Avisitation ordcnTdonot prevent thSrTo”parcntirfg. They

do not need ajoint custody award in court in order to
co-parent or to be good parents! |



£
NOTE REGARDING THE FOLLOWING™FRAME ON MICROFILM:

COMPLETE DOCUMENT IS AVAILABLE IN ORIGINAL FILES
IN ALASKA STATE ARCHIVES. TITLE PAGE ONLY HAS
BEEN FILMED. '
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feet a child"s future and, at the most discrepant, a two-to-
one parental splitwith regard to child care, joint custody
should be made the presumptive choice inour courts. Un -
less there are compel ling reasons to the contrary involving,
for instance, the physical or psychological incapacity of
one parent, chronic alcoholism, drug addiction, or abso-
lute— and proven— disinterest in caring for the children,
courts should proceed with apresumption infavor of joint
custody ofchildren aftera divorce. And justas all laws per-
taining tomarriage and divorce ought tobe made uniform
throughout the land, joint-custody legislation should, be
nationwide in scope and application_*

Joint-custody bills are slated for consideration in Cali-

*The National Conference of Commissioners on Uniform State Laws, Chi-
ca%o. Illinois, has proposed the one example qfaUmform_Marna?e and Divorce
Act (1970) that we have. In their version, child custody is handled as follows:

"Section 402 JBest interest of the childz. The court shall determine cus-
tody in accord with thc best interest of the child. The court shall consider
all relevant factors including:

1) the wishes of the child's parent or parents as to his custody;

2) the wishes of the child as to his custodian;

3) the interaction and interrelationship of the child with his parent or
parents, his siblings, and an[y other person who may significantly
affect the child's best interest _

4) the child's adjustment to his home, school and community; and

5) the mental and physical health of all individuals involved.

The court shall not consider conduct of a proposed custodian that does
not affect his relationship with the cuild,

Other than this last stipulation, which at least saf_e(%uards a%al_nst punitive
custodial awards, these guidelines obviously are of little help o judges faced
with difficult custody decisions. Alth_ou?h We applaud, the move to institute
uniform custodial legislation, this particufar proposal is in essence no different
from the amorphous, and abused, state legislation that now exists. It still en-
courages an citherfor view of child custody and offers no way to implement
what s, after all, an unsatisfactory arrangement.

H6 TS AZ
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fomia and Pennsylvania. The following, excerpted from
relevidit passages in a proposed Oregon reform bill
(House Bill 2532,1977— acompromise billwas adopted by
the legislature instead), is quoted here as one model (the
italics are ours):

(1) In determining custody of a minor child, ... the
court shall give#)rim ary consideration to the best in-
terests and welfare of the child. In determining the
best interests and welfare of the child, the court may
consider the following relevant factors:

(@) The emotional ties between the child and other
family members;

(b) The interests of the parties in and attitude to-
ward the child; and

(c) The desirability of continuing (an) existing (re-
Iationship) relationships.

(2) The best interests and welfare of the child in a cus-
tody matter shall not be determined by isolating any
one of the relevant factors referred to in subsection (1)
of this section, or any other relevant factor, and rely-
ing on it to the exclusion of other factors.

(3) No preference shall be given to the mother over the
father for the sole reason that she is the mother.

(4) Joint custody shall be encouraged. In determining the de-
sirability ofjoint custody, the best interests and welfare
of thc child as described in subsection (1) of this section
shall be of primary consideration. Joint custody may be
appropriate under one or more of the following circum-
stances:

(a) Where there exists an amicable relationship be-
tween the parties and they are able to communicate
and generally agree with each other concerning
joint decisions affecting the welfare of the child.

(b) Where both parties are employed and the child

ti
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would benefit bX the assumption by hoth parties of
Jom(tj responsibility for care and maintenance of the
child.

(©) Where the child is ofsuch age or emational develop-
ment that the child would benefitfrom experiencing
the advantages of joint custody.

(d) The health or other conditions 0f one party are such
that custody of the child by that party alone may be
undesirable, _ _

(€) Where |eg1a| conditions exist such that the interests
of the child would be best served by joint custody.

(E) Where the parties live in sufficiently close proximity
to each other that the child's life is not disrupted to
any 3|?n|f|cant degree by joint custody.

(@ Any other circumstances that tue court may deem
appropriate. . _

(5 In determining custody of a minor child, ... the
court shall consider the conduct, marital status, in-
come, social environment or life style of either party
only If it is shown that any of these factors arc caus-
IR gr* may cause emotional or physical damage to the
child.

This last stipulation is meant to further support Ore-
gon®"s no-fault divorce laws and undermine the custom-
ary, though waning, relevance of marital fault as applied
to custody decisions. Elsewhere this bill provides "for the
care, custody, support and maintenance of the minor chil-
dren of the marriage by one party or by the parties jointly.

#Qregon Legislative Assembly, 1577 Re_?ular Session. House Bill 2532. This
bill failed to pass. A compromise. Senate Bill 446, did pass and became effective
law on October4,1977. It simply provides that the judge may decree joint cus-
tody. The language of tlie bill does not expressly encolrage joint custody, nor
doets (Ij'[ set forth the criteria for when it weuld be appropriate, to decreg joint
custody.

Nothing in a provision for joint custody precludes the court
from specifying which parent is to provide the primary hous—
ing or from leaving such decision to the parties [italicsours]."

We are in accord with all the provisions of the Oregon
bill but would make them stronger. Rather than "encour-
age" joint custody we would argue that it should be the
legislated presumption. In the words of the proposed
Pennsylvania Bill:

Section 17 (b) Both parents shall have an equal right to
seek and be granted custody, and to be fulg{ considered
for custody, and both shall enter the proceedings as fully
fitand competent until proven otherwise. Neither parent
shall be presumed to have the right to custody, or to serve
the best interest or welfare of the child or children better
than the other parent merely because of their sex, or the
sex and age of the child or children. In the best interest
and permanent welfare of the children every effort shall be
made and taken to continue the relationship of the parent
and child, and thc possibility ofjoint, equal, co-custody shall
be given first consideration ﬁtallcs oursfi.4

Ithas, of course, been argued that to call forapresump-
tion in favor of joint custody is coercive. But those who
argue along these lines conveniently forget that the cur-
rent bias in favor of the mother is itselfcoercive. They for
get, too, that the lives of families are increasingly, even
radically, subject to outside influence, whether from rock
music, television, peer groups, or any number of social

*We omit the last sentence of this part of the proposed Pennsylvania Bill as
Wwe are not in agreement with it, It states: "Underaco-cuslody arrangement one
parent shall have primary custody and the other secon lan™ Mo |y; child or
children shall reside with parent a\_/ln%prlmar custoc of proposed
bill from personal communication with George Doppler’
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children of divorce, groups are being held on an experi-
mental basis in some of the Minneapolis schools. All these
programs are free and all are professional ly staffed. Assist-
ing the ?“JFf are considerable numbers of volunteers,
themselves trained by the Domestic Relations Division of
Hennepin County, Minneapolis®s Department of Court
Services.

While each of these programs is extremely valuable, we
will examine a few that axe most relevant to our concerns
in order to give some idea ofwhat court-connected family
services can do successfully. In describing itscustody me -
diation program, the Minneapolis family court states that:

Mediation counseling is a method used by the Family
Court and Domestic Relations Division of the Department
of Court Services to assist parents with conflict resolution

e In contested custody issues. The focus upon self-
detemination by parents in the process or mediation is
consistent with the intent of no-fault divorce, the em —
phasis upon best interests of children, and identification
of parenting qualities rather than marital discord. If par;
ents can be helped toarrive at theirown decisions, contin—
ued responsibility and accountability for the effectiveness
and viability of their decisions remain with them— not the
external agencies of Court and Court Services.

Mediation, an alternative to investigation, recommen —
dation and court decision, isbased upon the assumption
that in the vasl majority of cases, both parents are capable
custodians. Further, experience confirms that parents are
often able to reach decisions in a neutral facilitating set—
ting with skilled counseling toward custody resolution.

Self-determination of the custody issue isa primary goal
in mediation counseling, but other benefits are also ap—
parent.

185 J

e Self-determination is far more effective and lasting in
the ongoing relationship of parents with the children
and each other.

« Parents are involving themselves in the process of con—
sidering the issues relevant to the best interests of their

children.
e Children are given an opportunity to provide active

and direct input into the decision-making process.

e Parents taking responsibility for the custody decision
can be affirmative of their love and concern. Itmay re—
duce children®"s fears of abandonment and guilt about

the "losing" parent.

e Acrimony and stress associated with dissolution pro—
ceedings are likely to be reduced substantially. <

e Later visitation problems may be ameliorated.

« Needless court litigation by reason of stipulation aris—
ing from agreement can be avoided.

1 , In some instances, mediation will not result in agree—
ment, and therefore determination of primary custody is
still necessary. The counselor is then responsible for pro—
ceeding with a more traditional study, evaluation, and
recommendation for the Court®s consideration.2

It should be added that preliminary statistics suggest
that mediation has been much more successful than the
older investigatory model. Of course, from our point of
view, all mediation/counseling services should be volun—
tary except when custody.is disputed. In disputed cases,
we believe attendance at court-connected or private
mediation/counseling clinics should be mandatory (where
clinics exist!).

A second Minneapolis program sponsored by the fam—
ily courts is called "Divorce Experience," a three-session
program focusing primarily on the emotional experience
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To: Charlie
From: Nancy

Re: Child Custody draft bill
Tam Cook drafted this bill, taking the refernces to mediation from
the statute on mediation 1in divorce proceedings. It has become apparent

that requiring mediation will be ineffective if there 1is no money to
pay for the services of mediators. Even though mediators for divorce have
been in the statutes for some time, they have never been used as far as

I can determine.

Disregarding that 1issue, | would Ilike to change the draft as follows:

Pg. 3, line 4: "The court may appoint any person the court finds suitable

to act as mediator”
Perhaps a section should be added that the jJudicial systenm

will set up rules of procedures and standards for mediators.

Pg 3, line 8: "Counsel for the parties may attend all conferences"”
Attornies present may destroy mediation attempts through
limiting what their clients say. They should not be
allowed to attend, or it should be stipulated that

they may attend only as observers.



