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S E C O N D  T H O U G H T S  ON J O I N T  C U S T O D Y

• • (C o n ' t .  f r om . - p .  3)

The f o l l o w i n g  i s  a d i g e s t  o f  an 
i n - d e p t h  a r t i c l e  on t h i s  s u b j e c t  by- 
V a l e r i e  P i t t ,  a l aw  s t u d e n t  a t  
NCOWFL, wh ich  w i l l  be  a v a i l a b l e  f o r  
d i s t r i b u t i o n  i n  M a r c h ,  1 9 8 1 .
J OINT CUSTODY AND WELFARE:

T h e r e  a r e  many u n r e s o l v e d  i s ­
su e s  when j o i n t  c u s t o d y  i s  o r d e r e d  
and one o f  t h e  p a r e n t s  i s  r e c e i v ­
i n g  AFDC. F o r  e x a m p l e :  Which  o a r -

-en t  i s  e n t i t l e d  t o  t h e  g r a n t ?  W i l l  
i t  he s p l i t ?  Can b o t h  r e c e i v e  a 
g r a n t ?  W i l l—e l  j g j  hi 1 •? t v  depend  on 
w h ic h  p a r e n t  a r r i v e s  f < ■•et n t  t he 
we*1, f a y e  n-Ff i
JO INT CUSTODY AND CHILD SUPPORT:

J o i n t  c u s t o d y  may become a 
means o f  a l l e v i a t i n g  a n c n - c u s t o d i a l  
p a r e n t ' s  s u p p o r t ‘ o b l i g a t i o n . I f ,  
as some l e g i s l a t i o n  h a s  p r o v i d e d ,  
s u p p o r t  r e s p o n s i b i l i t y  i s  t o  be 
s h a r e d  e q u a l l y  b e tw een  p a r e n t s ,  
c o u r t s  c o u l d  r e f u s e  t o  make an y  
s u p p o r t  o r d e r  when j o i n t  c u s t o d y  
i s  awa rded  on  t h e  g r o u n d s  t h a t  b o t h  
p a r e n t s  a r e  e q u a l l y  r e s p o n s i b l e  i n  
t h e  c h i l d ' s  s u p p o r t .  C o n s e q u e n t l y ,  
women w i l l  be  s e r i o u s l y  d i s a d v a n ­
t a g e d  by h a v i n g  t o  m a i n t a i n  a f u l l ­
t im e  h om e / h o u s e h o l d  w h i l e  a t  t h e  
same t im e  w o r k i n g  a t  an o u t s i d e  
j o b .  ‘ F U r t h e r  .i n e q u i t y  a r i s e s  f r om  
t h e  f a c t  t h a t  w h i l e  b e i n g  e x p e c t e d  
t o  c o n t r i b u t e  e q u a l l y  t o  t h e  su p ­
p o r t  o f  r ' n  in. . .i.v'r,nn fto n o t
command wages e q u a l  t o  m en ' s  on  t h e  • 
j o b  m a r k e t ■

JOINT CUSTODY AND UCCJA/CHILD- 
SHATCHING:

J c i n t  c u s t o d y  may u n d e rm in e  
t h e  UCCJA ( U n i f o rm  C h i l d  C u s t o d y  
J u r i s d i c t i o n  7 \c t )  s i n c e  b o t h  p a r ­
e n t s  w ou ld  h a v e  t h e  l e g a l  r i g h t  t o  
d e t e rm i n e  t h e  r e s i d e n c e  o f  t h e  
c h i l d r e n ,  a b s e n t  a n o n - r e m o v a l  
p r o v i s i o n  i n  t h e  c o u r t  o r d e r .

JO INT CUSTODY PROVIDES NON- 
CARETAKl'NG PARENTS WITH AN 
UNFAIR BARGAINING TOOL:

A lm o s t  a l l  j o i n t  c u s t o d y  l e g ­
i s l a t i o n  i n c l u d e s  a p r o v i s i o n  t h a t ,  
i f  t h e  c o u r t  d e c i d e s  n e t  t o  award  
j o i n t  c u s t o d y , p r i o r i  t v  f o r  ' pni 
c u s t o d y  s h a l l  he _ o i l men t o  t h e  p a r ­
e n t  who i s  m os t  w i l l i n g  t o  p r o v i d e  
co i i f . i n u i n o  acer-c-s-^to t h e , o t h e r  p a r -  
j g n t . T h u s ,  a woman o p p o s i n g  j o i n t  
c u s t o d y  w i l l  e i t h e r  a a r pp t n  j r n p t  
c u s t o d v  b y  s e t t l e m e n t  ag re em en t  
( f e e l i n g  t h a t  t h i s  i s  t h e  b e s t  she  

'c ou l d  a e t  i n  c o u r t ) . o r  w i l l  " b a r ­
g a i n  aw av ,! h e r  r»rvi1A c i -p -
r> o r t—and./ n r  .p r r o ^ r - t iL r i g h t s  i n  o r ­
d e r  t c  o b t a i n  s o l e  c u s t o d y .
JO INT CUSTODY AND BATTERED WOMEN:

I n  c’cises i n v o l v i n g  w i fe ,  b a t ­
t e r i n g ,  - j o i n t  c u s t o d y  g u a r a n t e e s  
c o n t i n u e d  a c c e s s  by t h e  c a t t e r e . r  
t o  h i s  v i c t i m ,  ana  g i v e s  him c o n ­
t i n u e d '  c o n t r o l  o v e r  t h e  b a t t e r e d  
woman's 1 i f e  fh -m nah  t h e i . r  c h i l ­
d r e n .  . I n  o r d e r  t o  a v o i d  such  an 
o r d e r ,  t h e  b a t t e r e d ’ woman w i l l  
h a v e  t o  t e s t i f y  t o  t h e  abu se  o'f 
w h ich  she  h a s  been a v i c t i m ,  wh ich  
f o r  many i s  v e r y  d i f f i c u l t .  F u r - * 1 
t h e rm o r e  c o u r t s  r a r e l y  c o n s i d e r  
w i f e - b e a t i n g  an i n d i c a t i o n  o f  p o o r  
p a r e n t i n g  a b i l i t y ,  e s p e c i a l l y  when 
t h e  f a t h e r  has  n e v e r  p h y s i c a l l y  
ab u sed  t h e  c h i l d .  I n  c a s e s  whe re  
w i f e  b e a t i n g  i s  r a i s e d  a s  an a r g u ­
men t a g a i n s t  j o i n t  c u s t o d y ,  c o u r t s  
t r a d i t i o n a l l y  do n o t  b e l i e v e  t h e  
a c c u s a t i o n s  o f  t h e  b a t t e r e d  woman, 
r e f u s e  t o  t a k e  h e r  p l i g h t  s e r i ­
o u s l y ,  and f a i l  t o  c o n s i d e r  p s y -  

• c h o l o g i c a l  a b u s e  and t e r r o r i z a ­
t i o n  a s  b a t t e r i n g .
CONCLUSION

W h i l e  j o i n t  c u s t o d y  s h o u l d  be 
an o p t i o n  i n  a p p r o p r i a t e  c a s e s  
w he re  p a r e n t s  a r e  i n  a g r e em en t  and

( C o n ' t .  on  p .  6)
p. 4
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We*w ish  t o  c a l l  o u r  r e a d e r s '  
a t t e n t i o n  t o  a v a l u a b l e  new h a n d ­
b o o k  on em e rg en cy  and l o n g - t e r m  
h o u s i n g  f o r  b a t t e r e d  women p r e ­
p a r e d  by t h e  N a t i o n a l  C o a l i t i o n  
A g a i n s t  D o m e s t i c  V i o l e n c e  w i t h  
t h e  c o o p e r a t i o n  o f  HUD.

The b oo k  i s  a p r a c t i c a l  and 
d e t a i l e d  Kow-To m anu a l  w h ich  w i l l  
ec ru io  p e r s o n s  w o r k i n g  i n  t h i s  
f i e l d  t o  u n d e r s t a n d  t h e  w o r k i n g s  
o f  t h e  Community D e v e l o p m e n t  B lock 
G r a n t  P r o g r am  and how t o  u s e  i t  
tO g e t  d o l l a r s  f o r  s h e l t e r s  and 
s e r v i c e  p r o g r a m s .

NCADV <c
• o f  t h e  b oo k  i s  THE 
•ok on  Emergency  and

Long  To m H o u s i n g  and can  be- 
s e c u re r -  Ci-ae f r o m  HUD, H o u s i n g  
O f f i c e  o f  P u b l i c  P o l i c y  D e v e l o p ­
men t  and R e s e a r c h ,  4 51  7 t h  S t r e e t ,
S .W . ,  Room 4 2 1 2 ,  W a s h i n g t o n ,  D .C .  
2 0 4 1 0 .

SECO N D THOUG HTS ON 
CCorT* t .

JO INT CUSTODY-
f r o m  p .  4 )

d e s i r e  t h i s  a r r a n g e m e n t ,  l e g i s l a ­
t i o n  i s  n o t  n e c e s s a r y  f o r  t h e s e  
c a s e s .  R a t h e r ,  t h e  c u r r e n t  j o i n t  
c u s t o d y  t r e n d  s e r v e s  o n l y  t o  r e ­
d u ce  t h e  c u s t o d y  r i g h t s  o f  t h o s e  
women who h a v e  been  and a r e  t h e  
p r im a r y  c a r e t a k e r s  o f  t h e i r  c h i l ­
d r e n  and who do n o t  f e e l  t h a t  
j o i n t  c u s t o d y  i s  i n  t h e i r  c h i l ­
d r e n ' s  b e s t  i n t e r e s t s .
FO O T N O T E :

1 -  J o i  i t  c u s t o d y  g i v e s  b o t h  p a r ­
e n t s  e q u a l  l e g a l  r i g h t s  w i t h  r e ­
g a r d  t o  d e c i s i o n  mak ing  and c o n ­
t r o l  o f  t h e i r  c h i l d r e n ,  r e g a r d l e s s  
o f  whe re  o r  v / i t h  whom t l i e  c h i l d r e n  
r e s i d e .  W h i l e  j o i n t  c u s t o d y  
s h o u l d  im p l y  eq.ua 1 r e s p o n s i b i l i t y  
f o r  t h e  d a y - t o - d a y  c a r e " o f  c h i l -  
d r e n , t l i i s  . i s  n o t  r e q u i r e d  u n d e r  
m o s t  j o i n t  c u s t o d y  o r d e r s  and a l l  
j o i n t  c u s t o d y  l e g i s l a t i o n .  T h u s ,  
j o i n t  c u s t o d y  o r d e r s  a r e ,  i n  e f ­
f e c t ,  t h e  same a s  . t r a d i t i o n a l  s o l e  
c u s t o d y / v i s i t a t i o n  o r d e r s .

- e n t a l  k i d n a p p i n g s  and i n t e r s t a t e  
o r  i n t e r n a t i o n a l  f l i g h t  t o  a v o i d  
p r o s e c u t i o n  o r  g i v i n g  t e s t im o n y  
u n d e r  s t a t e  f e l o n y  s t a t u t e s .  S e c ­
t i o n  1 0 7 3  h a s  been  c o n s i s t e n t l y  
i n t e r p r e t e d  by t h e  J u s t i c e  D e p a r t ­
men t  n o t  t o  a p p l y  t o  d om e s t i c  d i s ­
p u t e s  , e v en  when s t a t e  f e l o n y  
s t a t u t e s  w e r e  i n v o l v e d .  Add ing 
p a r e n t a l  k i d n a p p i n g  t o  t h e  s t a t u t e  
means t h a t  t h e  F e d e r a l  B u re au  o f  
I n v e s t i g a t i o n  can  now be c a l l e d  
i n t o  t h e s e  c a s e s  p u r s u a n t  t o  t h e  
p r o v i s i o n s  o f  18 U . S . C .  3 0 5 2 .

F o r  a d i s c u s s i o n  o f  t h e  P a r e n t ­
a l  K i d n a p p i n g  A c t  s e e  NCOWFL's 
March 1 9 8 1  C l e a r i n g h o u s e  Rev iew 
c o l u m n .

SHELTER BILL DIES
S. 1 8 4 3 ,  t h e  b i l l  t o  p r o v i d e  

f e d e r a l  f u n d i n g  f o r  s h e l t e r s ,  d i e d  
i n  t h e  r e c e n t  C o n g r e s s i o n a l  l am e -  
duck  s e s s i o n  when o p p o n e n t s  p l e d g e d  
t o  f i l i b u s t e r  t h e  C o n f e r e n c e  R e p o r t .  
S e n a t o r  A lan  C r a n s t o n  (D -C A ) , t h e  • 
b i l l ' s  s p o n s o r ,  w i t h d r ew  th e  l e g i s ­
l a t i o n  f r om  th e  f l o o r  when i t  b e ­
came c l e a r  t h a t  t h e  C o n f e r e n c e  Re­
p o r t  c o u l d  n o t  be  a p p r o v e d .  Thus 
any  f u r t h e r  d o m e s t i c  v i o l e n c e  
l e g i s l a t i o n  w i l l  h ave  t o  be b r o u g h t  
anew i n  a n o t h e r  s e s s i o n  o f  C o n g r e s s .

R e s o u r c e  p a c k e t  on J o i n t  C u s tod y  
L e g i s l a t i o n  :

A Summary o f  J o i n t  C u s tod y  
S t a t u t e s  and  p en d in g  L e g i s ­
l a t i o n  .
" J o i n t  C u s t o d y  and B a t t e r e d  
Women" by J o a n n e  S chu lm an .
T e s t im on y  by b a t t e r e d  women's 
a d v o c a t e s  b e f o r e  t h e  Hew 
J e r s e y  C omm i t tee  on J u d i ­
c i a r y  Lawt J u l y  24 , 1 9 80  , 
r e g a r d i n g  p e n d in g  l e g i s l a ­
t i o n  (AB 1 4 7 1 ) .
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QUOTATIONS F OM PROFESSIONAL ARTICLES SUPPORTING JOINT CUSTODT

Richard A, Gardner of the Columbia Univ. Colege of Physicians and Surgeons 

w rote in the Journel of the American Academy of Psychoanaylasis April 1978:

"Divorce proceedings and child custody cases should no longer follow an 

an adversary model, but one of arbitration and mediation. Joint custody, provides 

a r e a s o n a b l e .approximation to the natural marital situation. "

Alice Arbanel who studied Shared Parenting after seperation and divorce and 

published her findings in the American Journel of Orthopsychiatry 1979:

" Our other maior finding about how important it is for a child to keep a 

relationship with both original parents points to the need for a concept of greater shared 

parental responsibility after divorce. In this condition each parent continues to 

be responsible for, and genuinely concerned about the well being of his or her 

children and allows the other parent the option as well.

Mel Roman of the Albert Einstein Colege o f  Medicine has studied’40 families 

who are presently practising joint custody and concludes in " The Case for 

Joimt Custody " ■

•» 1 • / •
" While none of the families has found Joint Custody to be trouble free and most 

are involved in continuosly questioning its effects , there > s no :'oubt that 

joint custody is working for them all. In most incidences the hildren are thriving, 

not m e r e’y adjusting and the parents themselves are working out new and they believe. 

p-oduc* ive ’ ifestyles.

Judith Brown Greif , Div. of Child-Adolescent Psychiatry, Albert Einstein College 

of Medicine studied 40 middle class divorced fathers. She concludes in the 

American Journel of Orthopsychiatry 1979-

"Another belief about joint custody is that children end up being pawns 

in parental battles, and that this produces a situation of divided loyalties.

Quite tlie contrary, children often seem used" in sole custody arrangements because 

of the inherently unequal distribution of power between parents. In joint custody 

arrangements, however, parental power and decision making are equally divided, 

so there is less need to use children to barter for more."

" We tend to approach families of divorce as though they truly consist 

of only one parent" - as though the non custodial parent has ceased to exsist.

Yet research is abundantly clear that, with few exceptions, the trauma of divorce 

can be minimised by the child's continuos open and easy access to both parents.

We therefore have a responsibility to do what we can to support the involvement of tlie 

non custodial parent, both for the sake of that parent and for the benefits that

accrue to the ch i l d  Rather than support the imposition of legal visitation

restrictions, we should do everything in our poer to maximize contact between the 

child and both parents. One clear way of doing that is through joint custody 

arrangements. "



An article in the April 2, 1979 edition of BUSINESS WE E K  States'
*

" The professionals agree and point to these trends in therapy-- 

Joint custody is in line with the trend in courts to award custody to the 

best prepared parent. It involves continued co parenting and extremely relaxed 

visitation rules and demands a strong committment ip time and energy 

by both parents. The known results, thus far, are sucessful. ”

Dr. Lee Salk who we all know states •

"Parents do not divorce their children, they divorce each other. "

Judith Wallerstein and Joan Kelly who studied 60 families in the ”Ch Idren of 

Divorce Project" and published their findings in Psychology Today January 1980 

states J

" Many people object that parents who c a n n o U a g r e e  during marriage 1 
certainly cannot be expected to reach agreement on child related matters after divorce. 

Indeed , some infuriated or disturbed parents will never chart a rational course 

with regard to their children. Yet it seems clear that our society must encourage 

fathers and mothers to aceept the importance of continuity in parent- child 

relationships after divorce."

In a litigation known as People ex. rel Watt v. Watt, 77 Misc. 2d 178 (1976);

Annot. 70 ALR 3rd 269 which was quoted in a recent Alaskan custody litigation, 

(4EA-80-506) it is stated;

"Hence, joint custody, under oroper circumstances, may be the closest 

remedy to the shattered ideal and offers viable options in normally dichotimized 

custody dispositions. Morever, parents relegated to seeeing their children only 

intermitfefently experiance feelings of deep loss and often react by limiting 

involvement with their children. Decidedly, conventional single parent custody 

arrangements not only debilitate sustained involvemnnt with both parents but tend 

to create de facto ex-parents and emotionally deprived c h i’dren. " < quote from 

the Gaurdian ad litem report)

P
Beatrice Thompson Ph. D. studied 105 3rd-5th grade children in wescern South 

Carolina, divided into two equal groups- father absent and father present 

to see if there was any differance in arithmatic achievement. A summary in 

Dissertations Abstract International June 1979 sums up:

" From the results of the survey it is concluded that father absense 

negatively affected the arithmatic achievment of elementry school children."



* Judith Wallerstein and Joan Kelley, mentioned before, also studied "The 

effects of Parental Divorce: Experiances of the Child in Early Latency 11 which 
was published in the American Journel of Orthopsychiatry January 1976. They 

find t h a t’

"It was little comfort to these children that they saw their father on 

occassional visits. The typical visiting pattern of two weekends a month, established 

by custom and the court, was clearly not sufficient to fulfill the expectations of 

the seven and eight year-old boys. Such a pattern was experienced by most as depriving and 

as inadequete to nourish and make gratifying the relationships."
★

Dr. Diane Trombetta and Betsy Lebbos LI. D. in an artcle for the Los Angeles Daily Journel 

Report state:

" Exclusive custody either intensifies the conflict and ill will so comman 

between divorced or divorcing parents, or leads to one parent effectively "dropping 
o u t . "

" Dropping out may help ''lear the court calendar but it also clears one 

parent out of a child s life. Rather than forcing or encouraging one parent to give u d  

responsibility and care of the child, -urrent research indicates that if our 

primary concern truly is the best interests of children, we should be doing quite 

the opposite. "

The above represent conclusions from only a very few studies and 

articles supporting joint custody which have appeared in the past five years.

A bibliography of 130 recent professional articles and books supporting joint 

custody will be made available upon your request.,As M o m’s House-Dad s House 

■ is able to H g  out more referances they will be made available to you.

THE EVIDANCE IS CLEAR ! WE MUS T  REMOVE CHILD CUSTODY FROM A WIN/LOSE 

ALL/ NOTHING PRESUMPTION TO A PRESUMPTION OF CONSENSUS, EQUALITY AND THE PROTECTION 

OF PARENT-CHILD BONDS.



EFFECTS OF WI n / l OSE CUSTODY ON CHILDREN AND PARENTS

The Alaska State Legislature is to be applauded for considering 

legislation introduced by Representative Brian Rodgers o f  Fairbanks encouraging 

divorcing parents to make Joint Custody agreements. In joint custody both parents 

retain and-share the responsibility and authority for care and controlof their 

children after divorce. The sharing of that responsibility can traverse a whole 

spectrum from casual cooperation to specifically dfilineated times and functions.

The sharing o f  the child or children's time can be scrupuosly equal, or it 

may take an approach based on the time each parent has to assume custodianship.

It is most important that the law encourage divorcing parents to form their own 

agreement.': on the basis o f  both parents maintaining a frequent and meaningful 

Relationship with their children. Each joint custody agreement can be tailor 

made and each set o f  parents should be able to draw up a plan,most practical and 

suitable to their situation.

The effect of sole custody on children has been studied extensively 

over the past ten years. Child psychologists have found long lasting negative 

affects on children stemming from divorce and the negation o f  the role of one 

parent by sole custody decrees. The effects incluele:' deep seated feelings of 

loss and abandonment; loyalty conflicts; sorrow and depression; strained interaction 

with BOTH parents; promiscuity in girls; confusion of sex identification in boys;

and disturbances in children's play, social relations and cognitiveperformance in 

school. On the other hand, a long term in depth study of 60 divorced families by 

Judith Wallerstein and Joan Kelley which appeared in the January 1980 edition of 

PSYCHOLOGY TODAY found that: " Thirty four p er cent of thejchiIdren and adolescents 

appeared to be doing especially well at the five year (after divorce) mark. Their 

self-esteem was high and they were coping competently with the tasks of school,

playground and h o m e .........Characteristic c f  these childreij^ras *-heir sense of

sufficiency: the divorce had not depleted their lives by removing a loving 

parent, or bypairing them with an angry, disturbed one." Ihe same study found that 

the chiIdren who had only erratic or no contact at all witli the absent parent 

continued to have serious problems after five years.
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The "S-nday father" is a sad sight to see trying to hold on to the 

threads of love. "Visitation" is discouraging and demeaning to a parent 

who enjoys and wants the role of being a full parent. It is a brief and 

superficial encounter either resented or looked upon as a burden by a growing 

child. Visitation is used as bribery by the custodial parent or as a lever 

to hurt the excluded parent. A great many visitation fathers feel so emotionally 

drained by having to deal with hostile custodial parents that they eventually 

stop visiting their children . The loser is thrown into the trash heap, effectively 

excluded from any meaningful relationship with his or h er children while the 

w inner gets the joy of raising the children, child support payments and the use 

of  the children to hurt their absent parent. No wonder court battles are viscidnt> 

and ugly.The carefree divorced father is a myth. Judith Brown Greif, a child 

psychiatrist at Albert Einstein College of Medicine studied fathers and children 

after divorce. H e r  findings p a r  allel those of Kelley and Wallersteir In addition 

she found that most fathers suffered feelings of IbsS'and serious depressionafter 

separation from their children. The symptoms were often physical: wieght loss, eye 

and dental problems, arth ritis, difficulties in breathing, eating, sleeping, 

working and socializing were all frequently reported. "The parent, usually the father, 

w ho is sep rated from his children often feels rootless, alone and chronically depressed. 

Many deal with the pain by distancing themselves from their children and abondoning 

child support payments. " Ms. Greif concludes, " Denied contact with their children, 

being forced into the situatir- o f  getting permission from the custodial parent 

for extra time, often being denied access to their child's teacher who won't 

discuss sdiool performance with non custodial parents, these fathers see themselves 

less and less as parents and eventually act in accordance with the role that has been 

assigned to them; the absent parent." While a few parents abandon their children 

because they are disinterested, the great majority wish to maintain contact. A 

law encouraging joint custody would go a long way towards keeping both parents 

involved. Aside from the burdens on the individual family members sole custody 

extracts a burden from society’which must support abandoned children with welfare 

p a y m e n t s .

In the meantime, the custodial mother is kept in her place, often 

over burdened, unstable eco-omically or on welfare, often feeling tied down, 

physically unattractive and unable to cope. Sole custody historically proceeds 

from the now invalid social concept that a woman's only worth is as a child
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rearor and domestic drudge and a man's only worth is as a breadwinner. Even (Moral 

Majority take note); if one believer a woman's place is raising children (alone after 

divorce?)we must remember that the Bible repeatedly commands children to respect 

and obey their mother AND their father. Moses brought this c o m m a n d m e n t  down 

carved in stone. How can a child, who isn't allowed by decree of civil law to 

respect one of his o r  her earthly parents, truly learn to respect O ur Father 

in Heaven? Sole custody laws enforce disobediance and disrepect .

An increasing frustration and outrage amongst non-custodial parents has 

reached an epidemic proportion. The most visible and h orrifying result of this 

frustration is seen in the great increase of parents who resort to child snatching. An 

estimated 150,000 parents will feel forced to kidnap their own children in 1981.

Faced with the possibility of being essentially excluded from their children's lives, 

having relationships confined to unnatural, minimal visitation schedules, 

frustrated by not having even these minimal orders complied with by a vindicitive

custodial parent, and hurt by having primary love bonds t o m  awayty artific ial and
•* ’ • # • *

unwanted court decrees, it is not surprising that many parents fearful of losing 

in court run away with their chiIdren. Child snatching adds up to a tremendous 

amount of trauma for the snatching parent who must change his or her identity 

and live in continuos fear like a criminal, for the parent who is unable 

to find his or her child, and for the child whose life is oftenjruined by fear, 

the alaways present possibility o f  being snatched back and forth, and the denial 

of access to a loved parent. The. children are a heloless pawn i a game for the 

most part caused by the legal insistance on viscious court battles followed by sole 

custody decrees. If both parents are assured of maintaining an important

role in the upbringing of their children through legal encouragement of joint 

custody, there will be little reason for child snatching

The legislature does well to consider solutions to the multitude of 

problems inherent in the present sole custody legal code. A law encouraging 

divorcing parents to meet on an equal footing and work out a practical and 

suitable arrangement for their chiIdren is much needed. It is needed to discourage 

a vindictive , disagreeable parent from thinking they can speed into court and 

assuredly achieve sole custody as a means of harassment or destructioi of the 

other, excluded parent without regards to the children's welfare. It needs to 

recognize that joint custody is the preferred solution after divorce and that 

to assure children of frequent, meaningful andjcontinuing contact with both 

p a r e n t • in their best interests.



Reactions by ch i ld ren  t o  s o le  parent custody
1. Fee l ings o f  l o s s  and abandonment.
2. Attachment and separat ion anx iety .
3. Loya l ty  c o n f l i c t s ,  p a r t i c u l a r l y  among la tency-age ch i ld ren  (from 5 t o  puberty)
4. S t ra ined in te ra c t ion s  with custod ia l  and non-custodia l  pa rents .
5. Disturbance in  c h i ld r e n ' s  p lay  and s o c i a l  r e l a t i o n s .
6. Disturbance in  cogn i t ive  performance and changes in  IQ.
7. COnfusion in  sex r o l e  i d e n t i f i c a t i o n .  (

&<AjL U^dvdluijl. )  .

Problems f o r  the in d - ' id ua l  parent in  s o le  custody s i tu a t ion s
1. Loss o f  f am i l i a r  a c t i v i t i e s  and hab i t  systems.
2. Loss and separat ion anx ie ty .
3. Role l o s s ,  p a r t i c u l a r l y  among non-custod ia l  parents .
4. Decline in  a b i l i t y  t o  parent .
5.  Phys ica l  symptans r e la t e d  to  separat ion and lo s s  o f  pa ren ta l  r o l e .
6. P r a c t i c a l  problems, such as economic i n s t a b i l i t y .
7. lowered se l f -concep t .

Fathers : Greater i n i t i a l  changes, roo t le ssness .
Mothers: Fee l ing phy s ic a l l y  una t t rac t ive .

8. Dec lin ing f e e l ing s  o f  competence.
9. l o n e l in e s s .
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U n i f o r m i t y  among t h e  s t a t e s  i s  a d v a n t a g e o u s ,  
g i v e n  t h e  m o b i l i t y  o f  A m e r i c a ' s  p o p u l a t i o n  
and c o n v e n i e n c e  o f  im p l e m e n t a t i o n  u nd e r  t h e  
U n i f o rm  C h i l d  C u s to d y  J u r i s d i c t i o n  A c t .  
O t h e rw i s e ,  p e e v i s h  and v i n d i c t i v e  p a r e n t s  
may move t o  s t a t e s  w i t h  t h e  l e a s t  comp re ­
h e n s i v e  j o i n t  c u s t o d y  s t a t u t e .

F rom :
James A. Cook 
1 0 6 0 6  W i l k i n s  A v e . 
L o s  A n g e l e s ,  C a l i f .

November 1 3 ,  1 9 80
9 0 0 2 4

(The o v e rw h e lm in g l y  n e g a t i v e  e v i d e n c e  o f  damage f o r  c h i l d r e n  and p a r e n t s  
t h a t  a r i s e s  f r o m  s o l e  p a r e n t  c u s t o d y  c o n t i n u e s  t o  make j o i n t  c u s t o d y  a 
much more p r e f e r r e d  s o l u t i o n .

-  Do n o t  be d i v e r t e d  i n t o  t h e  r e l a t i v e l y  m i n o r  i n c o n v e n i e n c e s  o f
j o i n t  c u s t o d y  w i t h o u t  f i r m l y  e s t a b l i s h i n g  t h e  much mo re  s i g n i f i c a n t  
p s y c h o l o g i c a l ,  e m o t i o n a l  and s o c i a l  p r o b l e m s  o f  t h e  a l t e r n a t i v e  o f  
s o l e  p a r e n t  c u s t o d y . )

2 .  E s t a b l i s h  as  a p o l i c y  o f  t h e  s t a t e  t h a t  j o i n t  c u s t o d y  i s  a mechan ism  t o  
a s s u r e  c h i l d r e n  o f  f r e q u e n t  and c o n t i n u i n g  c a r e  and c o n t a c t  w i t h  b o t h  
p a r e n t s .

(The e s t a b l i s h m e n t  o f  a s t a t e - e n d o r s e d  p o l i c y  f a c i l i t a t e s  t h e  f o l l o w - o n  
d e v e l o p m en t  o f  c o u n s e l i n g ,  c o n c i l i a t i o n ,  l e g a l  and w e l f a r e  s e r v i c e s  
t h a t  a i d  p a r e n t s  and c h i l d r e n  i n  a c h i e v i n g  and m a i n t a i n i n g  j o i n t  c u s t o d y

3 .  E s t a b l i s h  j o i n t  c u s t o d y  as  f i r s t  i n  t h e  o r d e r  o f  p r e f e r e n c e  among a 
d e s c e n d i n g  o r d e r  o f  a l t e r n a t i v e s  i n  t h e  d e c r e e  o f  c u s t o d y  f o r  c h i l d r e n  
o f  d i v o r c e .

( F i r s t  p r e f e r e n c e  j o i n t  c u s t o d y  d i s s o l v e s  t h e  e x p e c t a t i o n  by a v i n d i c t i v e  
o r  p e e v i s h  p a r e n t  t h a t  t h e y  can speed  i n t o  c o u r t  and a s s u r e d l y  a c h i e v e  
s o l e  p a r e n t  c u s t o d y  a s  a means o f  h a r a s sm e n t  o r  d e s t r u c t i o n  o f  t h e  
o t h e r ,  e x c l u d e d ,  p a r e n t  w i t h o u t  r e g a r d  t o  t h e  c h i l d r e n ' s  w e l f a r e . )

4 .  E s t a b l i s h  j o i n t  c u s t o d y  a s  a p r e s um tp i o n  when b o t h  p a r e n t s  a g r e e  i n  
a d v a n c e ,  o r  d u r i n g  c o u r t  a p p e a r a n c e .

(A p r e s u m p t i o n  d u r i n g  t h e  e m o t i o n a l  p i n n a c l e  o f  c o u r t  a p p e a r a n c e  e n a b l e s  
a j u d g e  t o  e n c o u r a g e  b o t h  p a r e n t s  t o  a c q u i e s c e  t o  t h e  humane o p t i o n  o f  
j o i n t  c u s t o d y ,  now t h a t  t h e  p a r e n t s  h ave  c om p le t e d  t h e  c a t h a r t i c  o f  
h u m i l i a t i o n  and c o n f r o n t a t i o n  i n  c o u r t . )

5 .  A s s u r e  j o i n t  c u s t o d y  as  a p r e f e r e n t i a l  c o n s i d e r a t i o n o f  t h e  c o u r t  when 
one p a r e n t  r e q u e s t s  j o i . i t  c u s t o d y ,  p l a c i n g  Lhe b u rd e n  o f  p r o o f  upon t h a t  
p a r e n t  who o p p o s e s  j o i n t  c u s t o d y .

(A j o i n t  c u s t o d y  p r e f e r e n c e ,  i n  r e s p o n s e  t o  one  p a r e n t ' s  r e q u e s t ,  remov .s  
t h e  b u rd en  upon a c o o p e r a t i v e  p a r e n t  t o  a t t a c k  and d i s p a r a g e  t h e  
a l t e r n a t e  p a r e n t  which t h e r e b y  d im i n i s h e s  t h e  p o s s i b i l i t i e s  f o r  
j o i n t  c u s t o d y .  The bu rden  o f  p r o o f  upon th e  o p p o n e n t  p r o t e c t s  t h e  
i n t e r e s t s  o f  a w e l l -m e a n i n g  arid c o o p e r a t i v e  p a r e n t  and c h i l d  d e s i r o u s  
o f  j o i n t  c u s t o d y . )



When t h e  c o u r t ' s  r e c o u r s e  i s  t o  s o l e  p a r e n t  c u s t o d y ,  r e q u i r e  t h e  c o u r t ' s  
p r e f e r e n t i a l  c o n s i d e r a t i o n  o f  t h e  p a r e n t  m os t  l i k e l y  t o  c o o p e r a t i v e l y  
a l l o w  t h e  c h i l d ( r e n ) ' s  f r e q u e n t  and c o n t i n u i n g  c o n t a c t  w i t h  t h e  
n o n c u s t o d i a l  p a r e n t .

( U n l e s s  t h i s  c o n d i t i o n  i s  s p e c i f i c a l l y  s t a t e d ,  t h e r e  i s  l i t t l e  o r  no 
e n c o u ra g em en t  f o r  a p a r e n t  t o  d e m o n s t r a t e  and t a k e  t h e  i n i t i a t i v e  
i n  t h e  s o c i a l l y - d e s i r a b l e  g o a l  o f  c o o p e r a t i o n . )

A s s u r e  t h a t  p r e v i o u s  c u s t o d y  d e c r e e s  may be m o d i f i e d  t o  a d e c r e e  o f  
j o i n t  c u s t o d y !

( T h i s  r e q u i r e m e n t  a s s u r e s  t h a t  g r i e v o u s l y  u n f a i r  and p u n i t i v e  f o rm e r  
d e c r e e s  may be a l t e r e d  t o  t h e  a d v a n t a g e  o f  c h i l d r e n  h e r e t o f o r e  d e p r i v e d  
o f  e q u i t a b l e  a c c e s s  t o  b o t h  p a r e n t s . )

I f  t h e  c o u r t  d e c l i n e s  t o  awa rd  j o i n t  c u s t o d y  ( i n  c a s e s  whe re  ( 1 )  b o t h  p a r e n t  
h a v e  a g r e e d  t o  j o i n t  c u s t o d y ,  a n d / o r  ( 2 )  an i n d i v i d u a l  p a r e n t  h a s  r e q u e s t e d  
j o i n t  c u s t o d y )  r e q u i r e  t h a t  t h e  c o u r t  s t a t e  i t s  r e a s o n s  f o r  d e c l i n i n g  
j o i n t  c u s t o d y .

( L e s s  e x p e n s i v e  and more s p e c i f i c  a c c e s s  t o  a p p e l l a t e  c o u r t  r e v i e w  o f  
q u e s t i o n a b l e  t r i a l  c o u r t  d e c r e e s  i s  enhanced  i f  t h e  r e v i e w  can  be 
t a i l o r e d  s p e c i f i c a l l y  t o  t h e  ad equ a cy  o f  t h e  s t a t e d  r e a s o n s  f o r  d e n i a l . )

E n a b l e  a c o u r t  t o  m o d i f y  a j o i n t  c u s t o d y  d e c r e e  i n t o  a s o l e  c u s t o d y  d e c r e e ,  
b u t  a l s o  r e q u i r e  t h e  c o u r t  t o  s t a t e  i t s  r e a s o n s  f o r  d o i n g  s o  i f  one  o r  
b o t h  p a r e n t s  o b j e c t  t o  a m o d i f i c a t i o n  f r om  j o i n t  t o  s o l e  c u s t o d y .

( P r o t e c t  a c o o p e r a t i v e  j o i n t  c u s t o d y  p a r e n t  f r o m  c a p r i c i o u s  a t t a c k  and 
p e rm i t  more e f f i c i e n t  a p p e l l a t e  r e v i e w  i f  n e c e s s a r y . )

. A s s u r e  t h a t  j o i n t  c u s t o d y  i s  a s i n g l e  u n i f i e d  c o n c e p t  embody i n g  b o t h  
j o i n t  p h y s i c a l  and j o i n t  l e g a l  c u s t o d y  w i t h i n  a d e c r e e  and w i t h o u t  
d i f f e r e n i a t i o n .

-  I f  t h e r e  i s  i n s i s t e n c e  t h a t  j o i n t  l e g a l  c u s t o d y  be a v a i l a b l e  s e p a r a t e l y ,  
a s s u r e  w i t h i n  t h e  s t a t u t e  t h a t  j o i n t  l e g a l  c u s t o d y  i s  a v a i l a b l e  s o l e l y  
f o r  a p a r e n t  r e q u e s t i n g  j o i n t  l e g a l  c u s t o d y  and who has  e s t a b l i s h e d  
a r e a s o n  f o r  n o t  b e i n g  a v a i l a b l e ,  a l s o ,  f o r  j o i n t  p h y s i c a l  c u s t o d y .
I f  t h i s  p r e c a u t i o n  i s  n o t  t a k e n ,  a p a r e n t  s e e k i n g  a c o m b i n a t i o n  o f  
b o t h  j o i n t  p h y s i c a l  and l e g a l  c u s t o d y  i s  i n  j e o p a r d y  o f  b e i n g  awarded 
m e r e l y  j o i n t  l e g a l  c u s t o d y .

( C a u t i o n s  a b o u t  1 r 'y  j o i n t  l e g a l  c u s t o d y :
1 .  The c o n c e p t  is a p a r e n t ,  who has  o n l y  j o i n t  l e g a l  c u s t o d y ,  w i t h  |

a l l  t h e  o b l i  <ns o f  d e l i n q u e n c y ,  t r u a n c y ,  and f i n a n c i a l  and r e s p o n s i l
b i l i t y  m a t t e t a  ... t h o u t  any  o p p o r t u n i t y  t o  p a r t i c i p a t e  j o i n t l y  i n  the  '
p h y s i c a l  c u s t o d y  a s p e c t s  w h ich  m ig h t  a m e l i o r a t e  u  a l l e v i a t e  t h o s e  |
p r o b l e m s .  *

2 .  A c h i l d . . . w h o  e x p e r i e n c e s  a r e l a t i o n s h i p  w i t h  a p a r e n t  p r i m a r i l y  f r om  
th e  s t a n d p o i n t  o f  p h y s i c a l  c o n t a c t ,  p e r s o n a l  c o n c e r n ,  and j o i n t  
p a r t i c i p a t i o n  i n  e v e n t s . . .  r e c e i v e s  a lm o s t  no s o l a c e  o r  e m o t i o n a l  
a s s u r a n c e  f r om  th e  r em o t e n e s s  o f  know ing  v a g u e l y  t h a t  t h e  a b s e n t  
p a r e n t  i s  p a r t i c i p a t i n g  i n  such  j o i n t  l e g a l  d e c i s i o n s  a s  r e l i g i o n ,
o r  m e d i c a l ,  o r  e d u c a t i o n . )



I m p o r t a n t : O v e rw h e lm in g l y ,  t h e  a n x i e t y  p r e v i o u s l y  e x p e r i e n c e d  by a p a r e n t
and a c h i l d  i s o l a t e d  t h r o u g h  s o l e  p a r e n t  c u s t o d y  i s  l a r g e l y  d im i n i s h e d  
by  s h a r e d  p h y s i c a l  c o n t a c t  i n  j o i n t  p h y s i c a l  c u s t o d y . . . .  t h e r e u p o n  t h e  
j o i n t  l e g a l  d e c i s i o n s  a r e  e a s i e r  t o  a c h i e v e  and become o f  l e s s  consequence 
b e c a u s e  t h e  j o i n t  p h y s i c a l  p r e s e n c e  i s  t h e  p r im e  i n t e r e s t .
Howeve r ,  when j o i n t  l e g a l  c u s t o d y  i s  t h e  o n l y  s h a r i n g  w h ich  o c c u r s ,  
and j o i n t . p h y s i c a l  c u s t o d y  d o e s  n o t  o c c u r  c o n c o m i t a n t l y ,  t h e  d i f f i c u l t i e s  
o f  a c h i e v i n g  ag re em en t  on e s o t e r i c  l e g a l  i s s u e s  i n c r e a s e  b e c au s e  t h e y  
a r e  t h e  o n l y  a r e n a  o f  c o n t e n t i o n  and p o w e r - p l a y  r e m a i n i n g .

r<A lm o s t  t h e  o n l y  p r o p o n e n t s  o f  m e r e l y  j o i n t  l e g a l  c u s t o d y  a r e :
1 .  A few o f  t h e  more h i g h l y  l i t i g i o u s  a t t o r n e y s  who f o r e s e e  a 

c o n t i n u e d  o p p o r t u n i t y  f o r  c o s t l y  a d v e r s a r y  c o m p e t i t i o n  i f  p a r e n t s ,  
who m ig h t  n o t  o t h e rw i s e  be o v e rw h e lm i n g l y  c o n c e r n e d  w i t h  some o f
t h e  e s o t e r i c  o r  c om b a t i v e  p o s s i b i l i t i e s  i n  r em o te  j o i n t  l e g a l  m a t t e r s ,  
c an  be d i v e r t e d  i n t o  th e  j o i n t  l e g a l  c o n c e p t  w i t h o u t  p a r t i c i p a t i o n  
i n  j o i n t  p h y s i c a l  c o n t a c t .

2 .  A few  o f  t h e  o l d e r  j u d g e s  who a r e  s t i l l  c o n s t r a i n e d  t o  j u s t i f y  
t h e i r  p h i l o s o p h y  o f  d e c r e e s  made i n  t h e  e r a  b e f o r e  j o i n t  c u s t o d y ,  
o r  who, f o r  r e s e n t f u l ,  p o w e r - c o n t r o l , o r  p o s s i b l y  s a d i s t i c  r e a s o n s  
a r e  i n c l i n e d  t o  make one o r  b o t h  p a r e n t s  s q u i rm  i n  a s u b s e r v i e n t  
r o l e  b e f o r e  t h e  c o u r t .

1 1 .  A d v o c a t e  o pen a c c e s s  t o  a l l  r e c o r d s  p e r t a i n t i n g  t o  t h e  c h i l d ( r e n )  by 
b o t h  p a r e n t s .

( T h i s  d im i n i s h e s  t h e  c o n t r o l l e d  c o v e t i n g  o f  i n f o r m a t i o n  by a s o l e  p a r e n t  
f o r  i n t i m i d a t i o n  p u r p o s e s . )
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AB 1480 . Im brecht. Chula Custody .

F o rm e r law specified certain preferences in m ak­
ing an award o f  ch ild custody . In making such an 
award the overrid ing concern , however, was the 
best interests o f  the ch ild . There was no specific 
au thorization  fo r  an award c . jo in t custody and 
there was no presum ption that jo inc custody was 
in the best interests o f  the ch ild .

AB 1480 specified circumstances in which a pre­
sumption favoring an award o f  jo in t  custody shall 
operate , as well as specifica lly  au thorizing such an 
award in o ther cases, as designated. AB 1480 also 
specified that access to records and in fo rm ation  
pertaining to a m ino r child snail not be denied to a 
parent because such person is not a ch ild ’s custodial 
parent.

AB 1480  also inco rpo rated  fu rth e r changes in 
Sec. 4 6 0 0 . C iv.C . by .AB 1 6 " , contingent upon 
enactment and p rio r chaptering o f  AB 167 .

The peop le  o l the State o l Californ ia do enact as follows:

S E C T I O N  I. S e c t i o n  -1600 o t th e  C i v i l  C o d e  is a m e n d e d  to read .

4 6 0 0  ta )  T h e  L e g i s la t u r e  f ind s  a n d  d e c la r e s  th a t  it is th e  p u b l ic  
p o l i c y  o f  th is s ta te  to  a ssu re  m i n o r  c h i l d r e n  o f  f r e q u e n t  a nd  
c o n t i n u i n g  c o n ta c t  w i th  b o th  p a r e n t s  a l t e r  th e  p a r e n t s  h a ve  
s e p a r a t e d  o r  d i s s o lv e d  t h e i r  m a r r i a g e ,  and  to  e n c o u r a g e  p a r e n t s  to 
sh a re  th e  r igh ts  a n d  re s p o n s ib i l i t i e s  o f  c h i ld  r e a r i n g  in o r d e r  to  e f fe c t  
tins p o l ic y .

In  a n y  p r o c e e d in g  w h e r e  t h e r e  is at issue th e  c u s t o d y  o f  a m in o r  
c h i ld ,  th e  c o u r t  m ay , d u r i n g  th e  p e n d e n c y  o f  th e  p r o c e e d in g  o r  at 
a n v  t im e  t h e r e a f t e r ,  m a k e  such o r d e r  fo r  th e  c u s t o d v  o f  th e  ch i ld  
d u r i n g  m in o r i t v  as m a y  s e em  n e c e s s a r y  o r  p r o p e r  I f  a c h i ld  is o f  
s u f f i c i e n t  age  a n d  c a p a c i t y  to  r e a s o n  so as to  f o rm  an in t e l l i g e n t  
p r e f e r e n c e  as to  cu s tod y ,  th e  c o u r t  sh a l l  c o n s i d e r  a n d  g iv e  d u e  
w e ig h t  to  th e  w ishes  o f  th e  c h i ld  in m a k in g  an  a w a rd  o f  c u s t o d y  o r  
m o d i f i c a t i o n  t h e r e o f  In  d e t e rm i n i n g  th e  p e r s o n  o r  p e r s o n s  to  w h o m  
cu s t o d y  s h o u ld  b e  a w a r d e d  u n d e r  p a r a g r a p h  < 2) o r  p3) o f  s u b d iv is io n  
; b i . th e  c o u r t  sh a l l  c o n s i d e r  a n d  izive d u e  w e ig h t  to the  n o m in a t i o n  
o f  a g u a rd i a n  o f  th e  p e r s o n  o f  th e  c h i ld  b v  a p a r e n t  u n d e r  A r t i c le  I 
i c o m m e n c i n g  w i th  S e c t io n  1500 ) o f  C h a p t e r  1 o f  P a r t  1 o f  D iv is io n  
4 o f  th e  P r o b a t e  C o d e .

• b » C u s t o d v  s h o u ld  be  a w a r d e d  in the  f o l l o w in g  o r d e r  o f  
p r e f e r e n c e  a c c o r d in g  to  th e  best in te re s t s  ot th e  ch i ld .
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; l i  10 oocn  p a r e n t s  j o i n t l y  p u r s u a n t  to  s e c t i o n  -4ow.-> o r  to  e i t n e r  
p a re n t .  In  m a k in g  a n  o r d e r  f o r  c u s t o d v  to  e i t h e r  p a r e n t ,  th e  c o u r t  
sh a l l  c o n s id e r ,  a m o n g  o t h e r  fa c to rs ,  w i ic h  p a r e n t  is m o r e  l i k e l y  to 
a l l o w  th e  c h i ld  o r  c h i l d r e n  f r e q u e n t  an t i c o n t i n u i n g  c o n ta c t  w i th  the  
n o n c u s t o d i a l  p a r e n t ,  a n d  sh a l l  n o t  p r e f e r . a  p a r e n t  as c u s to d ia n  
b e ca u se  o f  th a t  p a r e n t ’s sex..

T h e  c o u r t ,  in its d i s c re t i o n ,  m a y  r e q n u e  the  p a r e n t s  to s u bm it  to 
the  c o u r t  a p la n  f o r  the  im p l e m e n t a t i o n  o f  th e  c u s t o d y  o rd e r .

t 2 )  I f  to  n e i t h e r  p a re n t ,  to  th e  p e r s o n  o r  p e r s o n s  in w h o se  h o m e  
th e  c h i ld  has b e e n  l i v in g  in a w h o le s o m e  a n d  s tab le  e n v i r o n m e n t .

13 )  T o  a n v  o t h e r  p e r s o n  o r  p e r s o n s  d e e m e d  b y  th e  c o u r t  to  be  
su i ta b le  a n d  ab le  to  p r o v i d e  a d e q u a t e  a n d  p r o p e r  c a r e  a n d  g u id a n c e  
fo r  th e  ch i ld .

( c )  B e f o r e  th e  c o u r t  m a k e s  a n y  o r d e r  a w a r d in g  c u s t o d y  to a 
p e r s o n  o r  p e r s o n s  o t h e r  th an  a p a r e n t ,  w i t h o u t  th e  c o n s e n t  o f  the  
p a ren ts ,  it s h a l l  m a k e  a f i n d in g  th a t  an  a w a r d  o f  c u s t o d y  to a p a r e n t  
w o u ld  be  d e t r im e n t a l  to  t h e  c h i ld  a n d  th e  a w a rd  to a n o n p a r e n t  is 
r e q u i r e d  to  s e r v e  ih e  best in te re s t s  o f  th e  ch i ld .  A l le g a t i o n s  tha t 
p a r e n t a l  c u s t o d y  w o u ld  b e  d e t r im e n t a l  to  th e  c h i ld ,  o t h e r  th an  a 
s t a t em e n t  o f  tha t u l t im a t e  fact , s h a l l  n o t  a p p e a r  in the  p le ad ing s . T h e  
c o u r t  m av ,  in its d i s c re t i o n ,  e x c lu d e  th e  p u b l ic  f r o m  th e  h e a r in g  on  
this issue.

S E C .  2. S e c t io n  -1600 5 is a d d e d  to th e  C i v i l  C o d e ,  to  read .
4600 .5 . ( a )  T h e r e  sh a l l  be  a p r e s u m p t i o n ,  a f f e c t in g  th e  b u r d e n  o f

p r o o f ,  th a t  jo in t  c u s t o d y  is in the  bes t  in te re s t s  o f  a u . i n o r  c h i ld  w h e r e  
the  p a r e n t s  h a v e  a g r e e d  to  an a w a r d  o f  jo in t  c u s t o d y  o r  so a g r e e  in 
o p e n  c o u r t  at a h e a r i n g  f o r  th e  p u rp o s e  o f  d e t e rm in i n g  the  c u s t o d y  
o f  th e  m in o r  c h i ld  o r  c h i l d r e n  o f  t k»  m a r r ia g e .

I f  the  c o u r t  d e c l in e s  to  e n t e r  i o r d e r  a w a r d in g  jo in t  c u s t o d y  
p u r s u a n t  to  this subd iv is io n ,  the . >urt sha l l  s ta te  in its d e c is io n  the  
re a s on s  f o r  d e n ia l  o f  an a w a rd  o f  jo in t  cu s tody .

( b )  U p o n  the a p p l i c a t i o n  o f  e i t h e r  p a re n t ,  jo in t  c u s to d v  m a y  be  
a w a r d e d  in the  d i s c r e t i o n  o f  the  cm i r t  in o t h e r  cases. F o r  the  p u rp o s e  
o f  ass is t ing th e  c o u r t  in m a k in g  a d e t e r r r  n a t io n  w h e t h e r  an  aw a rd  
o f  jo in t  c u s t o d y  is a p p r o p r i a t e  u n d e r  this su bd iv is ion ,  th e  c o u r t  m a v  
d i r e c t  th a t  an  in v e s t ig a t io n  be  c o n d u c t e d  p u r s u a n t  to th e  p ro v i s io n s  
o f  S e c t io n  4602 . I f  th e  c o u r t  d e c l in e s  to e n t e r  an o r d e r  a w a r d in g  jo in t  
c u s t o d y  p u r s u a n t  to th is subd iv is io n ,  th e  c o u r t  sh a l l  s tate  in its 
d e c is io n  the  rea son s  fo r  d e n ia l  o f  an  aw a rd  o f  jo in t  c u s to d y

t c )  F o r  the  p u rp o s e s  o f  th is s ec t ion , " jo in t c u s tod v ' '  m e a n s  an 
o r d e r  a w a r d in g  c u s t o d y  o f  th e  m in o r  c m ld  o r  c h i ld r e n  to  b o th  
p a re n t s  a n d  p r o v i d in g  th a t  p h y s ic a l  c u s t o d v  sh a l l  be  s h a re d  by  th e
p a re n t s  in such a w a v  is to  a ssu re  the  c h i ld  o r  c h i l d r e n  o f  f r e q u e n t
a n d  c o n t in u in g  c o n ta c t  w i th  b o th  p a ren ts ;  p r o v i d e d ,  h o w e v e r ,  th a t i . i . •
such o r d e r  m a y  a w a rd  jo jn t  l e g a l  c u s t o d y  w i th o u t  a w a r d in g  jo in t  ^  ' yi ‘> ^  c>c
p hys ic a l  c u s t o d v. «

i d )  A n y  o r d e r  f o r  jo in t  c u s t o d y  m a y  be a o d i f i e d  o r  t e rm in a t e d  J ' .
u p o n  the  p e t i t i o n  o f  o n e  o r  b o th  p a r e n t s  o r  o n  th e  c o u r t ’ s o w n  m o t i o n  |p«rcvn' 5 
if it is s h ow n  tha t the  best in te re s t s  o f  th e  c h i ld  r e q u i r e  m od i f i c a t i o n  m e n !  11
o r  t e rm in a t i o n  o f  th e  o r d e r  T h e  c o u r t  sh a l l  s t a le  in its d e c is io n  th e  . ..
r e a son s  f o r  m o d i f i c a t i o n  o r  t e rm in a t i o n  o f  th e  jo in t  cus todv  o r d e r  i f  "Jj,. I ‘o v .U \cnJ .
e i t h e r  p a r e n t  o p p o s e s  th e  m o d i f i c a t i o n  o r  t e rm in a t i o n  o r d e r  aX AJaA.( $

t e l  A n y  o r d e r  f o r  th e  c u s to d y  o f  th e  m in o r  c h i ld  o r  c h i l d r e n  o f  a ‘n  ’ ^
m a r r i a g e  e n t e r e d  by  a c o u r t  in  this s ta te  o r  a n y  o t h e r  s ta te  m ay .  cfcxjW!! 5 ' i t a  p e v i^ 2-<W 
sub je c t  to  th e  ju r i s d ic t i o n a l  r e q u i r e m e n t s  set f o r t h  in S e c t ion s  5 1 5 2  > *
a nd  5163 . be  m o d i f i e d  at a n y  t im e  t r  an  o r d e r  o f  jo in t  c u s t o d y  in -A-*'4 A ruA  •
a c c o r d a n c e  w ith  th e  p r o v i s io n s  o f  this sec t ion .

i f) In c o u n t i e s  h a v in g  a c o n c i l i a t i o n  c o u r t ,  th e  c o u r t  o r  the  pa r t ie s  
m av , al a n y  t im e ,  p u r s u a n t  to  lo c a l  ru le s  o f  c o u r t ,  c on su l t  w i th  the  
c o n c i l i a t i o n  c o u r t  fo r  the  p u rp o s e  o f  ass is t ing  th e  p a r t ie s  to f o rm u la t e  
a p la n  f o r  im p le m e n t a t i o n  ot th e  c u s t o d y  o r d e r  o r  to  r e s o lv e  a n v  
c o n t r o v e r s y  w h ic h  has a r i s en  in th e  im p l e m e n t a t i o n  o f  a p la n  fo r  
c u s t o d y

i g N o tw i t h s t a n d in g  a n v  o t h e r  p r o v i s i o n  o f  law  access to  r e c o rd s  
a n d  i n f o rm a t i o n  p e r t a i n in g  to  a m in o r  ch i ld ,  in c lu d in g  bu t  no t  
l im i t e d  to  m ed ic a l  d e n t a l  and  s ch o o l  r e c o rd s  sha l l  n o t  be  d e n ie d  to 
a p a re n t  b e ca u se  such p a r e n t  is no t the  c h i l d ’s c u s tod ia l  p a r e n t
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Marko Lewis 
SR Box 10065 

Fairbanks, Alaska 99 7 0 1

I n  way o f  i n t r o d u c t i o n  ;

I have  l i v e d  i n  A l a s k a  f o r  tw e l v e  y e a r s .  I  b u i l t  a c a b i n  and l i v e d  i n  the 

M en t a s t a  Mts .  n e a r  Tolc f o r  f i v e  y e a r s ,  a c q u i r e d  a h on i e s i t e  and l i v e d  on th e  

Maune luk  R i v e r  n e a r  Kobuk f o r  t h r e e  y e a r s  and have  r e s i d e d  the  o a s t  t h r e e  y e a r s  

i n  l l y d e r . A l a s k a  n e a r  K e t c h i k a n .  ' am f o r m a l l y  t r a i n e d  as  a b o t a n i s t  and do 

r e s e a r c h  and f i e l d  work u nde r  the  a u s p i c e s  o f  th e  F i e l d  Museum o f  N a t u r a l  H i s t o r y  

I wo rked  f o u r  summers a t  Enepu t  C h i l d r e n  s C e n t e r  i n  C o l l e g e .  A ' a s k a  and have  done 

v o l u n t e e r  wo rk  f o r  the C h i l d  Abuse Task F c r c e  and as  Lhe p r e s e n t  l l v d e r  C h i l d r e n ' s  

L i b r a r i a n .  I m a i n t a i n  c o n t a c t  w i t h  many s i n g l e  p a r e n t s  b o th  ma l e  and f em a l e  

and w i t h  many c h i l d r e n  f r om  b r o k e n  homes a s  w e l l  a s  j o i n t  c u s t o d y  homes.

) i t ^  ^  e \o x .^  ‘ ^
ua^cS. ttAj. ,



The e n c l o s e d  i n f o r m a t i o n  I  hope  w i l l  s e r v e  a s  an  a i d  i n d e c i d i n ' g  w h e t f f  t o  

i n t r o d u c e  p r e s u m p t i v e  j o i n t  c u s t o d y  l e g i s l a t i o n  i n  the  c u r r e n t  l e g i s l a t i v e  s e s s i o n .

I have  e n c l o s e d  a d i s c u s ' i o n  o f  t h e  l aw  r e c e n t l y  p a s s e d  i n  C a l i f o r n i a  and w i l l  send 

o t h e r  i n f o r m a t i o n  e v e r y  few day s  as  w e l l  a s  an sw e r  any  q u e s t i o n s  y o u  may h a ve .

The I d c k  o f  a j o i n t  c u s t o d y  o p t i o n  i s  t h e  s i n g l e  g r e a t e s t  i n e q u i t y  r e m a i n i n g  

when n o - f a u l t  d i v o r c e  i s  imposed .  The C a l i  f o r i  i a  l aw  e n c o u r a g e s  d i v o r c i n g  p a r e n t s  t o  s i t  

down and a g r e e  t o  an  e q u i t a b l e  c u s t o d y  a r r a n g e m e n t .  I t  d i s c o u r a g e s  l o n g  drawn o u t  and 

v i s c o u s  c o u r t  b a t t l e s .  I t  i n s u r e s  t h a t  a p a r e n t  who i s  f i t  and w i s h e s  t o  r e t a i n  a 

c l o s e  and l o v i n g  r e l a t i o n s h i p  w i t h  t h e i r  c h i l d r e n  can  do s o .  R e s e a r c h  shows t h a t  

j o i n t  c u s t o d y  l e s s e n s  l o y a l i t y  c o n f l i c t  i n  c h i l d r e n  i n  m os t  c a s e s  and t h a t  the  c h i l d r e n  

o f  j o i n t  c u s t o d y  homes do b e t t e r  i n  s c h o o l  and i n  a d j u s tm e n t  t o  the p o s t  d i v o r c e  

s i t u a t i o n .  . The e m o t i o n a l  s t a b i l i t y  f o r  a c h i l d  o f  know ing  t h a t  he o r  she  w i l l  

be a b l e  t o  m a i n t a i n  a c l o s e  and l o v i n g  r e l a t i o n s h i p  w i t h  b o th  p a r e n t s  a f t e r  d i v o r c e  

t \as been found to  be  th e  uppe rmos t  f a c t o r  i n  th e  a d j u s tm e n t  o f  c h i l d r e n  t o  d i v o r c e  

( s e e  W a l l e r s t e i n  and Ke 11 y^'Ca 1 i f o r n i  a ' s  C h i l d r e n  o f  Di voree jPSYCHOLOGY TODAY l a n .  1 9 8 0 ) .  

O t h e r  r e s e a r c h  o v e r  the p a s t  f i v e  y e a r s  p o i n t s  t o  s o l e  c u s t o d y  as  the  c au se  o f  a 

m u l t i t u d e  o f  l o n g  and s h o r t  te rm p r o b l e m s  i n  b o t h  c h i ' d r e n  and t h e i r  p a r e n t s .  I 

h a ve  e n c l o s e d  a s h o r t  summary o f  some o f  t h e s e  p r o b l e m s .

I hope  you w i l l  r e ad  the v i c l o s e d  m a t e r i a l  and c o n s i d e r  s p o n s o r i n g  and

s u p p o r t i n g  a p r e s u m p t i v e  j o i n t  c u s t o d y  b i l l ,  i w i l l  g l a d l y  an swe r  any q u e s t i o n s  vou 

may have  and e o n t i n u e  t o  Bend i n f o r m a t i o n .

dear Senator Parr-



C h a r l i e ,
Marko Lew is  c a l l e d  and wan ts  me t o  r e l a y  t h i s  message t o  y o u .
1 .  He w ou ld  l i k e  y ou  t o  i n t r o d u c e  a b i l l  on p r e s u m p t i v e  i o i n t  c u s t o d y .
2 .  He i s  s e nd in g  o u r  o f f i c e  a copy  o f  t h e  b i l l  t h a t  p a s s e d  i n  
C a l i f o r n i a  l a s t  y e a r ,  p l u s  a d d i t i o n a l  i n f o r m a t i o n .
3 .  He s a y s  B r i a n  R o g e r s  i s  h a v i n g  a s i m i l a r  b i l l  d r a f t e d ,  b a s ed  on P e n n s y l v a n i a  l aw .

Rocky
4 : 2 5  p .m . J a n .  15
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D E F I N I T I O N S  O F  C H I L D  C U S T O D Y

S o l e  C u s t o d y  
S p l i t  C u s t o d y  
J o i n t  L e g a l  C u s t o d y

D i v i d e d  o r  A l t e r n a t i n g  C u s t o d y
J o i n t  C u s t o d y
J o i n t  P h y s i c a l  C u s t o d y

J o i n t  P h y s i c a l  & L e g a l  C u s t o d y
As an a i d  t o  p a r e n t s  and c l i e n t s ,  as w e l l  a s  p r o f e s s i o n a l  p r a c t i ­

t i o n e r s ,  t h e  ‘f o l l o w i n g  i s  i n t e n d e d  as  a l a ym a n ' s  g u i d e  t o  c h i l d  c u s t o d y  
t e r m i n o l o g y .  C o u n s e l o r s  may f i n d  t h i s  c o m p i l a t i o n  u s e f u l  f o r  d i s t r i b u t i o n  
t o  c l i e n t s  s o  t h a t  a l l  p a r t i e s  h ave  a s i m i l a r  c o m p r e h e n s i o n  o f  t e rm s .  The 
e a s e  w i t h  wh ich  many o f  t h e s e  t e rm s  have  been  i n c o r p o r a t e d  i n t o  c a s u a l  
c o n v e r s a t i o n ,  b u t  w i t h o u t  d e f i n i t i o n ,  h a s  l e d  t o  m i s i n t e r p r e t a t i o n .  
F u r t h e r m o r e ,  t h e  l a y  p u b l i c  has  been e x p o s e d  t o  a w id e  r a n g e  o f  i n t e r p r e ­
t a t i o n s  o f  c u s t o d y .  Some o f  t h e  d e f i n i t i o n s  h ave  b een  e r r o n e o u s  o r  
c o n t r a d i c t o r y ,  o f t e n  b e c au s e  t h e  o m i s s i o n  o r  a d d i t i o n  o f  d e s c r i p t i v e  
a d j e c t i v e s  a l t e r s  o r  r e s t r i c t s  t h e  sc op e  o f  c u s t o d y .

C o n f u s i o n  a l s o  a r i s e s  b e c au s e  c o u r t s ,  a s  w e l l  a s  t h e  m ed ia ,
f r e q u e n t l y  u se  c e r t a i n  t e rm s  i n t e r c h a n g e a b l y ./

D e f i n i t i o n  o f  t e rm s  i s ,  p r i m a r i l y ,  t h e  p r o d u c t  o f  s t a t u t e  and 
c a s e  law  p r e c e d e n t .  The f o l l o w i n g  d e f i n i t i o n s  h av e  b een  d e r i v e d  f r o m  
such  s o u r c e s ,  b u t  t h i s  c o m p i l a t i o n  i s  i n t e n d e d  a s  a c o n v e n i e n c e  r a t h e r  
t h an  a l e g a l  r e f e r e n c e .  However ,  a mutua ]  u n d e r s t a n d i n g  by  p a r e n t s  o f  
t h e s e  t e rm s  i s  l e s s  l i k e l y  t o  s t i m u l a t e  a l e g a l  q u e s t  on an e r r o n e o u s  
a s s u m p t i o n  a b o u t  a f o rm  o f  c u s t o d y  o r  t o  n e c e s s i t a t e  s u b s e q u e n t  l i t i g a t i o n  
□ecause o f  a r e i n t e r p r e t a t i o n .

o p e r a b l e  p l a n  o f  c u s t o d y  r a t h e r  t h a n  a d i v e r s i o n  i n t o  d e b a t i n g  t h e  
i n c e n t  o f  t e rm s ,  we hope t h i s  i n f o r m a t i o n  w i l l  be u s e f u l  i n  e s t a b l i s h i n g  
a t e r m i n o l o g y  w i t h  wh ich  t h e  p a r t i e s  a g r e e .

The p a r e n t  o r  p a r e n t s  p a r t i c u l a r l y  i n t e r e s t e d  i n  j o i n t  c u s t o d y  a r e
a d v i s e d  t o  c o n s i d e r  t h e  t e rm  i n  i t s  l a r g e r  c o n t e s t ,  t h a t  o f  j o i n t  p h y s i c a l  
and l e g a l  c u s t o d y .  T h i s  i s  t h e  f i n a l  f o rm  o f  c u s t o d y  d e s c r i b e d  a t  t h e  
c o n c l u s i o n  o f  t h i s  c o m p i l a t i o n .  The sc op e  and i n t e n t  o f  e a ch  p r e v i o u s l y  
d e s c r i b e d  c u s t o d y  f o rm  a i d s  i n  c l a r i f y i n g  t h e  i n t e n t  and s i g n i f i c a n c e  o f  
j o i n t  p h y s i c a l  and l e g a l  c u s t o d y .

Acknow ledgment  i s  e x t e n d e d  t o  th e  f o l l o w i n g  a u t h o r i t i e s ,  f r o m  whom
d e f i n i t i o n  i n f o r m a t i o n  has been d e r i v e d ,  a l t h o u g h  we a r e  r e f r a i n i n g  f r om  
i n d i c a t i n g  s p e c i f i c  r e f e r e n c e  t o  each  a u t h o r i t y  b e c a u s e  o f  o u r  e d i t e d  
a b b r e v i a t i o n s  o r  e l a b o r a t i o n s  o f  t h e i r  o r i g i n a l  comments .  T h e r e f o r e ,  
r e a d e r s  w i l l  a l s o  b e n e f i t  f r om  t h e  more e x t e n s i v e  d e s c r i p t i o n s  o f :

H. J a y  F o l b e r g  & Marva Graham, ' J o i n t  C u s t o d y  o f  C h i l d r e n  
F o l l o w i n g  D i v o r c e , ' U n i v  o f  C a l i f ,  D a v i s ,  Law R ev iew ,
Summer 1 9 7 9 .

R o b e r t  M nook in ,  ' C h i l d  C u s t o d y  A d j u d i c a t i o n :  J u d i c i a l  F u n c t i o n s  
i n  t h e  Face  o f  I n t e r m i n a n c y , ' Law & C o n t e m p o r a r y  P r o b l e m s ,  
Summer 1 9 7 5 .

A L i n d e y ,  ' S e p a r a t i o n  A g reem en ts  and A n t e - N u p t i a l  C o n t r a c t s , '

S i n c e  o u r  p r im a r y  i n t e n t  i s  t o  a i d  t h e  d i v o r c e d  f a m i l y  t ow a rd  an

1977



S o l e  c u s t o d y  d e s c r i b e s  an award o f  c u s t o d y  t o  one p a r e n t  w i t h  
v i s i t a t i o n  r i g h t s  t o  t h e  n o n - c u s t o d i a l  p a r e n t .

An e a r l y  im p e tu s  f o r  t h i s  f o rm  o f  c u s t o d y  w a s ,  and s t i l l  i s ,  an 
i n t e n t i o n  by t h e  c o u r t  t o  know whom t o  h o l d  l e g a l l y  r e s p o n s i b l e  a s  b e i n g  
i n  c o n t r o l  o f  t h e  a c t i v i t i e s  and c o n d u c t  o f  a c h i l d .  Howeve r ,  much o f  
t h e  d i s s e n s i o n  o f  r e c e n t  y e a r s  a b o u t  s o l e  c u s t o d y  h a s  a r i s e n  b e c a u s e
p a r t i c i p a n t s  h av e  f r e q u e n t l y  assumed t h a t  s o l e  c u s t o d y  i s  l e s s  o f  a
r e s p o n s i b i l i t y  f o r  t h e  c o n d u c t  o f  a c h i l d  i n  s o c i e t y  as  a w h o le  and  more
° f  a r e s p o n s i b i l i t y  i n  c o n t r o l  o f  a  c h i l d '  •= a c c e s s  t o  t h e  a l t e r n a t e
p a r e n t .

D i v i d e d  o r  A l t e r n a t i n g  C u s t o d y

D i v i d e d  o r  a l t e r n a t i n g  c u s t o d y  p e r m i t s  e a c h  p a r e n t  t o  h ave  a c h i l d  
f o r  a p a r t  o f  a y e a r  o r  a l t e r n a t i n g  p o r t i o n s  o f  a y e a r ,  o r  upon s u b s e q u e n t  
o r  a l t e r n a t i n g  y e a r s .  R e c i p r o c a l  v i s i t a t i o n  r i g h t s  a r e  a f f o r d e d  • 
t h e  n o n - c u s t o d i a l  p a r e n t .  Each p a r e n t  a l t e r n a t e s  and assumes t h e  r e s p o n s i b  
i l i t y  and  c o n t r o l  a c c o r d e d  a s o l e  c u s t o d i a n  d u r i n g  t h e  t im e  p e r i o d  w’hen a 
c h i l d  i s  awarded t o  t h e  r e s p e c t i v e  p a r e n t .

D i v i d e d  o r  a l t e r n a t i n g  c u s t o d y  i s  n o t  j o i n t  c u s t o d y .

S p i l t  C u s t o d y

S p l i t  c u s t o d y  awa rds  one o r  more c h i l d r e n  t o  one  p a r e n t  and the  
o t h e r  c h i l d  o r  r e m a in i n g  c h i l d r e n  t o  t h e  a l t e r n a t e  p a r e n t .  P a r e n t s  and 
c o u r t s  c o n s i d e r i n g  t h e  s p l i t  c u s t o d y  a l t e r n a t i v e  w i l l  w i s h  t o  w e igh  
c a r e f u l l y  t h e  w isdom and n e c e s s i t y  o f  a s s u r i n g  t h a t  th e  c h i l d r e n  do o r  
do n o t  have  s i g n i f i c a n t  t im e  t o g e t h e r  w i t h  t h e i r  s i b l i n g s .

J o i n t  C u s t o d y

C a l i f o r n i a ' s  C i v i l  Code S e c t i o n  4 6 0 0 ,  S e c t i o n  I ,  t a k i n g  e f f e c t  
J a n u a r y  1 ,  1 9 8 0  op en s  w i t h  a p u b l i c  p o l i c y  s t a t e m e n t  o f  i n t e n t  " . . . t o  
a s s u r e  m in o r  c h i l d r e n  o f  f r e q u e n t  and c o n t i n u i n g  c o n t a c t  w i t h  b o t h  p a r e n t s  
a f t e r  t h e  p a r e n t s  have  s e p a r a t e d  o r  d i s s o l v e d  t h e i r  m a r r i a g e  and t o  
e n c o u r a g e  p a r e n t s  t o  s h a r e  th e  r i g h t s  and r e s p o n s i b i l i t i e s  o f  c h i l d  
r e a r i n g  i n  o r d e r  t o  e f f e c t  t h i s  p o l i c y . "  I n  a d d i t i o n ,  S e c t i o n  2 ,
S e c t i o n  4 6 0 0 . 5  ( c )  d e f i n e s  j o i n t  c u s t o d y :  " . . . a n  o r d e r  aw a rd in g  c u s t o d y  
o f  t h e  m in o r  c h i l d  o r  c h i l d r e n  t o  b o t h  p a r e n t s  and p r o v i d i n g  t h a t  
p h y s i c a l  c u s t o d y  s h a l l  be s h a r e d  by th e  p a r e n t s  i n  su ch  a way as  t o  a s s u r e  
t h e  c h i l d  o r  c h i l d r e n  o f  f r e q u e n t  and c o n t i n u i n g  c o n t a c t  w i t h  b o th  p a r e n t s ; "  
C o n s e q u e n t l y ,  j o i n t  c u s t o d y ,  as i n t e n d e d  by t h e  C a l i f o r n i a  s t a t u t e  i s  
i n i t i a l l y  and p r i m a r i l y  c o n c e rn e d  w i t h  t h e  j o i n t  p h y s i c a l  a s p e c t  o f  
c u s t o d y  d e s c r i b e d  b e low  und e r  j o i n t  p h y s i c a l  and l e g a l  c u s t o d y .

I n  j o i n t  c u s t o d y ,  b o t h  p a r e n t s  r e t a i n  and s h a r e  t h e  r e s p o n s i b i l i t y  
and a u t h o r i t y  f o r  t h e  c a r e  and c o n t r o l  o f  t h e  c h i l d  o r  c h i l d r e n .
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T h e  s h a r i n g  o f  t h a t  r e s p o n s i b i l i t y  c a n  t r a v e r s e  a n  e n t i r e  s p e c t r u m  
f r o m  c a s u a l  c o o p e r a t i o n  t o  s p e c i f i c a l l y  d e l i n e a t e d  t i m e s  a n d  f u n c t i o n s .

T h e  s h a r i n g  c a n  b e  o f  a l l  p a r e n c i n q  f u n c t i o n s  o r  t h e  p a r t i e s  c a n  a d o p t  

o r  a l l o c a t e  f u n c t i o n s  t o  e a c h  o t h e r  d e p e n d i n g  o n  c a p a b i l i t i e s ,  i n t e r e s t s ,  
a r .d  p r a c t i c a l  s o l u t i o n s  f o r  a s s u m i n g  r e s p o n s i b i l i t y .

T h e  s h a r i n g  o f  t h e  c h i l d  o r  c h i l d r e n ' s  t i m e  b e t w e e n  j o i n t  c u s t o d i a n s

c a n  a l s o  e x t e n d  a c r o s s  a s p e c t r u m ,  w h e t h e r  t h e  d e c i s i o n  is f o r  a s c r u p u­
l o u s l y  e q u i t a b l e  d i v i s i o n  of- t i m e  o r  a r a t i o n a l  a n d  r e a s o n a b l e  a l l o c a t i o n  

o f  t i m e  p r e d i c a t e d  o n  t h e  t i m e  e a c h  p a r e n t  h a s  a v a i l a b l e  t o  a s s u m e  

c u s t o d i a n s h i p  o r  t o  g r a n t  t i m e  t o  t h e  a l t e r n a t e  p a r e n t .

• J o i n t  c u s t o d y  c a n  a l s o  a c c o m m o d a t e  a w i d e  r a n g e  o f  a l t e r n a t i v e s  f o r  

t h e  a l l o c a t i o n  a n d  a s s u m p t i o n  o l  uhe f i n a n c i a l  o b l i g a t i o n s  o f  c h i l d

s u p p o r t .  T h u s  far, n o  k n o w n  s t a t u t e  p e r m i t t i n g  a n  a w a r d  o f  j o i n t  c u s t o d y
h a s  s p e c i f i e d  a c o n c u r r e n t  f o r m u l a  c o n c e r n i n g  c h i l d  s u p p o r t .  T h e  r e s o l u t i o n  

o f  c h i l d  s u p p o r t  w i t h i n  j o i n t  c u s t o d y  r e m a i n s  a m a t t e r  f o r  t h e  p a r e n t s  to 
r e s o l v e  a m o n g  t h e  a l t e r n a t i v e s  a v a i l a b l e  t o  t h e m  o r  f o r  t h e  c o u r t  t o  

d e t e r m i n e  a f t e r  a n  a s s e s s m e n t  o f  r e s o u r c e s ,  a s s e t s ,  i n c o m e  a n d  a b i l i t y  
o f  e a c h  p a r e n t  t o  p a y .

J o i n t  c u s t o d y  h a s  a l s o  b e e n  r e f e r r e d  t o  as j o i n t  p a r e n t i n g ,  

c o - p a r e n t i n g ,  s h a r e d  c u s t o d y  o r  c o - c u s t o d y .  F o r m s  o f  j o i n t  c u s t o d y  
h a v e  a l s o  b e e n  c h a r a c t e r i z e d  as d u a l  p a r e n t i n g ,  n o - f a u l t  c u s t o d y ,  a n d  

c o n c u r r e n t  c u s t o d y .  T h e  v a r i a t i o n s  i n c o r p o r a t i n g  ' p a r e n t i n g '  a r e  

a p p l i c a b l e  d e f i n i t i o n s  s o c i o l o g i c a l l y ,  b u t  t h e y  h a v e  n o t  y e t  b e e n  g i v e n  leg 

r e c o g n i t i o n  t h a t  c o n v e r t s  p a r e n t i n g  f r o m  a d e s c r i p t i o n  i n t o  a k e y w o r d .  

W h i l e  t h e  v a r i o u s  a l t e r n a t i v e  w o r d s  m a y  s t i m u l a t e  a w a y  o f  c o m p r e h e n d i n g  

c u s t o d y  p a r t i c i p a t i o n  f o r  b o t h  p a r e n t s ,  i t  a p p e a r s  l i k e l y  t h a t  ' j o i n t  

c u s t o d y '  w i l l  p r e v a i l  a s  t h e  t e r m i n o l o g y  i n  m o s t  j u r i s d i c t i o n s  f o r  t h e  
f o r s e e a b x e  f u t u r e .

K.iile s o m e  o b s e r v o r s  o b j e c t  t o  u s e  o f  t h e  t e r m  ' c u s t o d y '  b e c a u s e  

o f  t h e  c o n n o t a t i o n s  o f  c r i m i n a l  law, t h e  s i m i l a r i t y  m a y  m e r e l y  b e  

c o i n c i d e n t  a n d  is a p r o b a b l e  o u t g r o w t h  o f  t h e  i n t e n t  t o  e s t a b l i s h  a d u l t  

r e s p o n s i b i l i t y  f o r  c o n t r o l  o f  t h e  a c t i o n s  o f  m i n o r s .

A  s i g n i f i c a n t  a l t e r a t i o n  o c c u r s  w h e n  j o i n t  c u s t o d y  is a m p l i f i e d  

o r  c o n s t r a i n e d  b y  t h e  a d d i t i o n  o f  s p e c i f i c  a d j e c t i v e s  a s  in j o i n t  l e g a l  

c u s t o d y ,  j o i n t  p h y s i c a l  c u s t o d y ,  o r  j o i n t  p h y s i c a l  a n d  l e g a l  c u s t o d y .

D u r i n g  l e g i s l a t i v e  d e b a t e ,  v a r i o u s  q u a l i f i c a t i o n s  u p o n  t h e  s c o p e  o f  

j o i n t  c u s t o d y  w e r e  p r o p o s e d ,  d e b a t e d ,  a n d  t h e r e u p o n  e l i m i n a t e d .  T h e  

l i m i t i n g  q u a l i f i c a t i o n s  w e r e  r e m o v e d  s o  a s  n o t  to r e s t r i c t  t h e  s c o p e  of 
o p t i o n s  a n d  a r r a n g e m e n t s  a v a i l a b l e  t o  p a r e n t s  t h r o u g h  j o i n t  c u s t o d y .  

G e o g r a p h i c  p r o x i m i t y ,  f o r  i n s t a n c e ,  w a s  r e m o v e d  a s  a q u a l i f i c a t i o n  t h a t  

m i g h t  l i m i t  a v a i l a b i l i t y  o f  j o i n t  c u s t o d y  f o r  a p a r e n t  o r  p a r e n t s  

d e s i r o u s  o f  s h a r i n g  c u s t o d y .



J o i n t  L e g a l  C u s t o d y

J o i n t  l e g a l  c u s t o d y  i s  a v a i l a b l e ,  a s  an a l t e r n a t i v e ,  f o r  a p a r e n t  
o r  p a r e n t s  d e s i r o u s  o f  s o l e l y  t h e  l e g a l  r e l a t i o n s h i p .  C a l i f o r n i a ' s  C i v i l  
Code S e c t i o n  2 ,  S e c t i o n  4 6 0 0 . 5  ( c )  o f f e r s :  " . . . s u c h  o r d e r  may award 
j o i n t  l e g a l  c u s t o d y  w i t h o u t  aw a rd in g  j o i n t  p h y s i c a l  c u s t o d y . "

A p r im a r y  i n t e n t  i s  t o  o f f e r  an o p p o r t u n i t y  o f  j o i n t  l e g a l  s h a r i n g  
t o  t h o s e  p a r e n t s  who by r e a s o n  o f  d i s t a n c e  o r  i s o l a t i o n  ( s u c h  a s  m i l i t a r y  
o r  o v e r s e a s  s e r v i c e )  o f  c e r t a i n  l i m i t a t i o n s  o f  r e m a r r i a g e  a r e  u n a b l e  t o  
p a r t i c i p a t e  i n  j o i n t  p h y s i c a l  c u s t o d y .

1

The s c op e  and a u t h o r i t y  and p a r t i c i p a t i o n  by a j o i n t  l e g a l  
c u s t o d i a n  has  been  i n c r e a s i n g l y  l i m i t e d  by d e c i s i o n s  and  o p i n i o n s .  I n  
i t s  m o s t  r e s t r i c t i v e  i n t e r p r e t a t i o n  i t  h a s  been  c h a r a c t e r i z e d  a s  t h e  
' r i g h t  o f  s u r v i v o r s h i p '  w i t h  an o p p o r t u n i t y  t o  be a s u c c e s s o r  c u s t o d i a n .
I n  i t s  b r o a d e s t  i n t e r p r e t a t i o n ,  j o i n t  l e g a l  c u s t o d y  has  en compassed  
n e a r l y  a l l  t h e  m a j o r  r e s p o n s i b i l i t i e s  and o p p o r t u n i t i e s  t h a t  C a l i f o r n i a  
r e l e g a t e d  t o  c u s t o d i a n s  e x c e p t  p h y s i c a l ,  d a y  t o  d ay  r e s i d e n c e .  Those  
r e s p o n s i b i l i t i e s  and o p p o r t u n i t i e s  i n c l u d e d  d e c i s i o n  p a r t i c i p a t i o n  i n  
m a t t e r s  o f  e d u c a t i o n ,  m e d i c a l  c a r e ,  r e l i g i o n ,  d i s c i p l i n e  and f i n a n c i a l  
s u p p o r t .

A p p r e h e n s i o n  a b o u t  d e c r e e i n g  m e r e l y  j o i n t  l e g a l  c u s t o d y  w i t h o u t  
c o n c u r r e n t  j o i n t  p h y s i c a l  c u s t o d y  a r i s e s  b e c a u s e  i t  im pose s  upon  a j o i n t  
l e g a l  c u s t o d i a n  a l l  t h e  l e g a l  r e s p o n s i b i l i t i e s  and o b l i g a t i o n s  o f  a 
c h i l d ' s  c o n d u c t ,  d e l i n q u e n c y ,  e n c o u n t e r s  w i t h  t h e  l a w ,  v a n d a l i s m ,  and 
c r e d i t o r s  w i t h  none o f  t h e  p h y s i c a l  r e l a t i o n s h i p  t h a t  w ou ld  h e l p  a 
j o i n t  c u s t o d i a n  t o  a m e l i o r a t e  o r  f o r e s t a l l  t h e  c a u s e s  and c o n s e q u e n c e s  
o f  a m i n o r ' s  l e g a l  p r o b l e m s .

Emphas is  upon th e  n e c e s s i t y  o f  j o i n t  p h y s i c a l  c u s t o d y  r a t h e r  th an  
s o l e l y  j o i n t  l e g a l  c u s t o d y  was m o s t  r e c e n t l y  g e n e r a t e d  by a d e c i s i o n  o f  
C a l i f o r n i a ' s  F i r s t  A p p e l l a t e  D i s t r i c t  on May 9 ,  1 9 7 9 ,  p r i o r  t o  t h e  
l e g i s l a t i v e  d e b a t e  and e n a c tm en t  o f  C a l i f o r n i a ' s  new j o i n t  c u s t o d y  
s t a t u t e  i n  I n  Re M a r r i a g e  o f  N e a l .  T h a t  d e c r e e ,  among o t h e r  p r o n o u n c em en t s ,  
i n d i c a t e d  t h a t  j o i n t  l e g a l  c u s t o d y  was ,  i n  e f f e c t ,  m e a n i n g l e s s  i n  
c o m p a r i s o n  w i t h  s o l e  p a r e n t  p h y s i c a l  c u s t o d y .  C o n s e q u e n t l y , t h e  s u b s e q u en t  
em ph a s i s  i n  C a l i f o r n i a ' s  new c u s t o d y  s t a t u t e  f o r  a r e i t e r a t i o n  i n  s e v e r a l  
l o c a t i o n s  o f  ' f r e q u e n t  and c o n t i n u i n g  c o n t a c t '  was a l s o  b o l s t e r e d  w i t h  
a d e f i n i t i o n  o f  j o i n t  c u s t o d y  a s  m ean ing  " . . . t h a t  p h y s i c a l  c u s t o d y  s h a l l  
be s h a r e d  by t h e  p a r e n t s . . . "  ( S e c t i o n  2 .  S e c t i o n  4 6 0 0 . 5  ( c ) . )  At t h r e e  
d i f f e r e n t  p a r a g r a p h s  w i t h i n  t h e  s t a t u t e  a r e q u i r e m e n t  was im posed  t h a t  
t h e  c o u r t  s p e c i f y  i t s  r e a s o n s  i f  j o i n t  c u s t o d y  i s  n o t  aw a rd e d .

O t h e r  l i m i t a t i o n s  on j o i n t  l e g a l  c u s t o d y ,  a s  compa red  w i t h  
p h y s i c a l  c u s t o d y ,  a r e  c o n t a i n e d  i n  'B u rg e  v .  San F r a n c i s c o , '  41 C a l .
2d 608  ( 1 9 5 3 )  and 'A d o p t i o n  o f  Van A n d a , '  62 C a l .  App. 3d 189  ( 1 9 7 6 ) .  I n  
C a l i f o r n i a ,  t h e s e  c a s e s  a r e  r e g a r d e d  a s  o b s t a c l e s  t o  smoo th  f u n c t i o n i n g  
o f  j o i n t  c u s t o d y .

C o n s e q u e n t l y ,  p a r e n t s  e s t a b l i s h i n g  j o i n t  c u s t o d y  w i l l  w i s h  t o  
a s s u r e  t h e m s e l v e s  o f  th e  f u l l  s c o p e  o f  j o i n t  p h y s i c a l  and  l e g a l  c u s t o d y  
l e s t  s u b s e q u e n t  l i t i g a t i o n  o c c u r  t h a t  i s  more  t h e  c o n s e q u en c e  o f  i n t e r p r e ­
t a t i o n  t h a n  any i n h e r e n t  f l a w  i n  t h e  c o n c e p t  o f  j o i n t  p a r e n t i n g .



The s h a r i n g  o f  r e s i d e n c e ,  p a r t i c i p a t i o n  i n  c a r e ,  and e s t a b l i s h m e n t  
and r e c o g n i t i o n  o f  t h e  v a l i d i t y  o f  a d u a l  home a r e  i n t e g r a l  t o  t h e  c o n c e p t  
o f  j o i n t  p h y s i c a l  c u s t o d y .

The a l l o c a t i o n  o f  s i g n i f i c a n t  p e r i o d s  o f  t im e  f o r  t h e  c h i l d  o r  
c h i l d r e n  t o  be r e s i d e n t  e x c l u s i v e l y  w i t h  e a ch  p a r e n t  i s  v i s u a l l y  a m a j o r  
c o n s i d e r a t i o n  o f  a p a r e n t  o r  p a r e n t s  e n j o y i n g  j o i n t ,  p h y s i c a l  c u s t o d y .

P r e c i s e  e q u a l i t y  o f  t im e  a l l o c a t i o n  may become an i n i t i a l  
p r e o c c u p a t i o n  o f  t h o s e  p a r e n t s  d e s i r i n g  j o i n t  p h y s i c a l  c u s t o d y .  H oweve r ,  
o n c e  t h e  p r i n c i p a l  o f  s h a r i n g  j o i n t l y  h a s  been e s t a b l i s h e d  and  t h e  f e a r  
o f  i r r e p a r a b l e  l o s s  o f  t h e  c h i l d  o r  c h i l d r e n  by one  o f  t h e  p a r e n t s  has  
b een  d i s p e l l e d ,  t h e  p r a c t i c a l  a v a i l a b i l i t y  o f  t im e  b y  e a ch  p a r e n t  o f  
c h i l d - r e a r i n g  t im e  can  become t h e  g u i d e l i n e  f o r  a l l o c a t i n g  r e s i d e n c e  
t i m e .

H e s i t a n c y  t o  a c c e p t  p a r t i c i p a t i o n  i n  j o i n t  c u s t o d y  by one p a r e n t  who 
may h ave  assumed th e  l i k e l i h o o d  o f  a c q u i r i n g  s o l e  p a r e n t  c u s t o d y  i s  
f r e q u e n t l y  t r a c e a b l e  t~  ( a )  an e x p e c t a t i o n  o f  c h i l d  s u p p o r t  f i n a n c i a l  
income by r e a s o n  o f  r e g a i n i n g  s o l e  p o s s e s s i o n  o f  a c h i l d ,  (b )  f e a r  and 
g u i l t  t h a t  by  more f r e q u e n t  and e x t e n s i v e  c o n t a c t  w i t h  t l i e  a l t e r n a t e  
p a r e n t  a c h i l d  may d e v e l o p  a d i s t a s t e  f o r  t h e  s o l e  c u s t o d i a n ,  p a r t i c u l a r l y  
i f  t h e  p a r e n t  p r o n e  t o  s o l e  c u s t o d i a n s h i p  was c l e a r l y  t h e  i n i t i a t o r  o f  
t h e  d i v o r c e ,  and (c )  o p p o r t u n i t i e s  f o r  e x t o r t i o n  o r  p s y c h o l o g i c a l  h a r a s sm e n t  
t h a t  a r e  i n h e r e n t  i n  r e t a i n i n g  s o l e  c u s t o d y  i f  t h e  e x c l u d e d  p a r e n t  i s  
known t o  p l a c e  a h ig h  v a l u e  on a p a r e n t a l  r e l a t i o n s h i p  w i t h  an i s o l a t e d  
c h i l d  o r  c h i l d r e n  and l o n g s  f o r  t h e i r  c o m p a n i o n s h i p . Hence ,  c o u n s e l o r s  
and p a r e n t s  w i l l  need  t o  e n c o u r a g e  a r e a l i s t i c  e x o r c i s m  o f  f i n a n c i a l  
g r e e d ,  f e a r  and g u i l t ,  and e x t o r t i o n  and h a r a s sm e n t  i n  o r d e r  t o  a c h i e v e  
a more r e l a x e d  a l l o c a t i o n  o f  t im e .

Ten b a s i c  v a r i a t i o n s  f o r  a l l o c a t i o n  o f  t im e  e x i s t  f r o m  w h ich  j o i n t  
c u s t o d i a n s  can i n t e g r a t e  o r  e l a b o r a t e  on t h e i r  p r e f e r e n c e s  and t h e i r  
a v a i l a b i l i t y .

V a r i a t i o n s  f o r  s h a r i n g  j o i n t  p h y s i c a l  c u s t o d y  i n c l u d e :
( 1 )  F reedom  o f  movement be tween  two homes.
( 2 )  S c h o o l  y e a r  v e r s u s  summer v a c a t i o n ,  w i t h  e x c h a ng e  weekends  & n i g h t s .
( 3 )  D i v i d e  F a l l  & S p r i n g  s e m e s t e r s  and d i v i d e  summer v a c a t i o n .
( 4 )  2 - 3  months v e r s u s  2 - 3  m on th s ,  w i t h  e x ch ang e  n i g h t s  and weekend s .
( 5 )  1 month v e r s u s  1 mon th ,  w i t h  exchange  weekends  & n i g h t s .
( 6 )  2 weeks v e r s u s  2 w eek s ,  w i t h  n i g h t s  & s p e c i a l  v a c a t i o n  p e r i o d s .
( 7 )  1 week v e r s u s  1 week ,  w i t h  s p e c i a l  v a c a t i o n  p e r i o d .
( 8 )  3k day s  v e r s u s  3*5 d a y s ,  w i t h  s p e c i a l  weekend  & v a c a t i o n  p e r i o d s .
( 9 )  Wo rkday  week v e r s u s  w ee kend s ,  w i t h  s p e c i a l  v a c a t i o n  p e r i o d s .
( 1 0 )  C h i l d  r em a in s  i n  o r i g i n a l  heme, p a r e n t s  a l t e r n a t e .

The m e a n i n g f u l  s h a r i n g  o f  s i g n i f i c a n t  p e r i o d s  o f  t im e  f o r  a
r e l a x e d  r e l a t i o n s h i p  by c h i l d  and p a r e n t ,  f r e e  f r o m  s u p e r f i c i a l i t y  and
impermanence  o f  " v i s i t a t i o n "  i s  p a r am oun t  t o  t h e  i n t e n t  o f  j o i n t  p h y s i c a l  
c u s t o d y .

F i n a n c i a l  c h i l d  s u p p o r t  f o r  j o i n t  p h y s i c a l  c u s t o d y  s i t u a t i o n s  
i s  a l s o  s u b j e c t  t o  a r a n g e  o f  c h o i c e s .



Among t h e  c h o i c e s  f r o m  w h ich  p a r e n t s  can s e l e c t  f o r  r e s o l u t i o n  
o f  c h i l d  s u p p o r t :

( 1 )  O n e p a r e n t  assumes a l l . c h i l d  s u p p o r t  c o s t s .
( 2 )  Each p a r e n t  a l t e r n a t e s  and a s sumes  c h i l d  s u p p o r t  c o s t s  i n  r e s p o n s e

t o  f l u c t u a t i o n s  and s e a s o n a l  v a r i a t i o n s  i n  e a ch  p a r e n t ' s  i n c om e .
( 3 )  Each p a r e n t  assumes c h i l d  s u p p o r t  c o s t s  w h i l e  c h i l d  i s  r e s i d e n t

w i t h - t h e  r e s p e c t i v e  p a r e n t .
( 4 )  E q u a l  s p l i t  be tween p a r e n t s  o f  c h i l d  s u p p o r t  c o s t s

(a )  b a s e d  on p r e d e t e rm i n e d  d o l l a r  f i g u r e ,  o r
(b) b a s e d  on a c t u a l  and v e r i f i a b l e  e x p e n d i t u r e s .

( 5 )  P e r c e n t a g e  s h a r i n g  o f  c o s t s  p r e d i c a t e d  on r e s p e c t i v e  b u t  d i f f e r e n t
in comes  o f  e a ch  p a r e n t .

( 6 )  S h a r i n g  o f  c o s t s  b a s ed  on need  and a b i l i t y  o f  e a ch  p a r e r t  t o  p a y .

J o i n t  P h y s i c a l  &  L e g a l  C u s t o d y

The i n t e n t  o f  C a l i f o r n i a ' s  c u s t o d y  s t a t u t e  o f  1 9 8 0  i s  t o  e s t a b l i s h  
a c o n d i t i o n  and e x p e c t a t i o n  t h a t  j o i n t  p h y s i c a l  and l e g a l  c u s t o d y  w i l l  
p r e v a i l  u n l e s s  a p a r e n t  can e s t a b l i s h  w i t h  s u f f i c i e n t  r e a s o n  t h a t  a l e s s  
e q u i t a b l e  c u s t o d y  award s h o u l d  be d e c r e e d .  The c o u r t  i s  r e q u i r e d  t o  
i t e m i z e  t h e  r e a s o n s  f o r  a l e s s  t h a n  e q u i t a b l e  d e c r e e  o f  j o i n t  c u s t o d y .

J o i n t  p h y s i c a l  and l e g a l  c u s t o d y  can encompass  t h e  p r o v i s i o n s  
i t e m i z e d  above  f o r  j o i n t  l e g a l  and f o r  j o i n t  p h y s i c a l  c u s t o d y ,  r e s p e c t i v e l y .  
H oweve r ,  by a g r e em en t ,  p a r e n t s  can a l s o  a l t e r ,  t r a d e  o r  a l l o c a t e  f r o m  among 
th e  p r o v i s i o n s  w i t h  t h o s e  c u s t o d y  f o rm s  t o  s u i t  t h e i r  n e ed s  and p r e f e r e n c e s  
and t h o s e  o f  t h e i r  c h i l d r e n .

A s t a t u t e ,  such  as C a l i f o r n i a ' s ,  t h a t  s i g n i f i e s  a p r e f e r r e d  s o l u t i o n  
o f  j o i n t  c u s t o d y  and more s t r i n g e n t  r e q u i r e m e n t s  f o r  t h e  j u s t i f i c a t i o n  o f  
l e s s  t h a n  j o i n t  c u s t o d y ,  p r o v i d e s  an im p o r t a n t  i n c e n t i v e  f o r  p a r e n t s  t o  
a n t i c i p a t e  c o n s t r u c t i v e l y  t h e  m e r i t s  o f  j o i n t  c u s t o d y ,  b o t h  l e g a l  and 
p h y s i c a l .
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A p r i l  28, 1981

Ms. P a t t y  M e r i t t  
P l a y  1N L e a r n ,  I n c .
547  7 t h  Avenue 
F a i r b a n k s ,  A l a s k a  9 9 7 0 1
Dea r  M s . M e r i t t :
T h i s  i s  i n  r e s p o n s e  t o  y o u r  message o f  A p r i l  
23  a b o u t  HB 2 1 0 .
I f  t h i s  b i l l  does  p a s s  t h e  House and come t o  
t h r  S e n a t e ,  I  w i l l  c e r t a i n l y  be happy  t o  g i v e  
i t  c o n s i d e r a t i o n .

S i n c e r e l y ,

C h a r l e s  H. P a r r



1850 i o b e r t s  Road 
Fa i rbanks ,  Alaska 99701 
May 10, 1981

House J u d i c i a r  Committee 
Alaska S t a t e  L e g i s l a t u r e  
Pouch V
Juneau, Alaska 99811

Dear R e p re s e n ta t i v e  Brown and Members o f  the Committee:

The purpose o f  t h i s  l e t t e r  i s  to  urge t h a t  you a c t  on House B i l l  210 t h i s  
y ea r  which w i l l  p rov id e  j o i n t  cu s to d y  f o r  c h i l d r e n .  C a l i f o r n i a  has had a 
s im i l a r  law in  e x i s t e n c e  s i n c e  January  1, 1980, and they  have in  t h e i r  
l e g i s l a t u r e  a t  the p r e sen t  t ime a b i l l  t o  add presumptive  j o i n t  cu s to d y  
to  t h e i r  c u r r e n t  law.

Nevada signed in to  law a j o i n t  c u s to d y  b i l l  l a s t  month; the  s t a t e s  o f  
New York, F l o r i d a ,  and Georgia are  a c t i v e l y  working on j o i n t  c u s to d y  b i l l s .

Presumptive j o i n t  c u s t o d y  i s  analogous to  no f a u l t  d i v o r c e  in th a t  i t  
takes the p o s i t i v e  approach. Today i t  i s  no longer  n e cessa ry  to  prove  
t h a t  one in d i v i d u a l  in a marriage i s  bad o r  wrong. S i m i l a r l y  i t  should 
not  be n e ces sa ry  to  prove t h a t  one paren t  or the  o th e r  i s  u n f i t .  But 
t h a t  i s  what we have today. In r e c e n t  t r a d i t i o n  mothers have always r e c e i v e d  
cus tody .  How can a f a t h e r  have a chance  to  ge t  one h a l f  t ime w i th  h is  
c h i l d r e n ?  By prov ing  th a t  the  c h i l d ' s  mother i s  an u n f i t  person? In what 
per centage  o f  s i t u a t i o n s  i s  t h i s  a c t u a l l y  the case? A Fa irbanks  judge  r e c e n t l y  
t o l d  me th a t  in  h i s  ex p e r i en c e  on ly  1 or  2% o f  cases  he has seen i s  one 
parent  u n f i t .  T h i s  makes sense  to  me. Why must we then prove u n f i t n e s s ?

Presumptive j o i n t  c u s to d y  takes the p o s i t i v e  approach and can a c t  to  
de fuse  m an ip u la t io n ,  maneuvering, c o e r c i s i o n  o r  th re a t .  I t  can remove 
the c h i l d r e n  from being used as t o o l s  f o r  p s y ch o lo g i c a l  o r  m ate r ia l  gain .
I t  can c u r t a i l  c h i l d  s t e a l i n g .

I can speak from my own ex p e r i en c e  in o b ta in in g  j o i n t  cu s to d y  in  Fa irbanks  
two years  ago which  l e f t  f our  i n d i v i d u a l s  w i th  s h a t t e r e d ,  b i t t e r  and 
acr imonious  f e e l i n g s .  The t e x t  books say tha t  j o i n t  cu s tody  can not e x i s t  
w i thou t  c o o p e r a t i o n ;  th a t  i s  not c o r r e c t  and I can speak f o r  t h a t .

I have found out  in  r e c e n t  months t h a t  the  T h i rd  J u d i c i a l  D i s t r i c t  handles  
d i v o r c e  e n t i r e l y  d i f f e r e n t l y  than the  Fou r th  J u d i c i a l  D i s t r i c t .  I am 
conv in ced  t h a t  i f  IIB 210 had e x i s t e d  as law a t  the t ime r f  my d i v o r c e  then 
i t  would have been handled w i th  some degree  o f  r a t i o n ,  reason, and p lanning  
and four  people  would be in a b e t t e r  p l a c e  then they are today.

For the legal  p r o f e s s i o n a l s  who are opposed to c e r t a i n  wording in t h i s  b i l l
I urge them to  suggest  a l t e r n a t i v e  wording ra th e r  than j u s t  being a g a in s t  
i t ,  and I f u r t h e r  urge them to  t a lk  to  the  c o u n s e lo r s ,  p s y c h o l o g i s t s ,  and 
c h i l d  p s y c h i a t r i s t s  about what is  in tlie bes t  i n t e r e s t s  o f  c h i l d r e n .  My 
own d i s c u s s i o n s  w i th  both groups shocks me to see how fa r  apar t  some o f  t h e i r  
th ink ing  i s  w i th  r e s p e c t  to the  imp-'ct on c h i l d r e n .

Please  pass some v e r s i o n  o f  HB 210 t h i s  year .

S i n c e r e l y ,

c c :
L a r r y  R. Sv/eet
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T h e  c o n v e rg e n c e  o f  m a n y  fa c to r s  le d  ns to u n d e r t a k e  a sy s tem a t ic  in - . » ;  ■ ,•> .  'v.
v e s t ig a t ic i i  o f  th e  d iv o r c e - r e la t e d  expe r ience  o f  c h i ld r e n  a n d  ado le sc en ts  
a n d  th e i r  p a ren ts .  O u r  s tudy , w h ic h  b eg an  in 1971 a n d  e n d e d  in 1977, 
w a s  d e s ign ed  to  f o l l o w  sixty d i v o r c in g  lam i l ic s  a n d  th e i r  131 c h i ld re n  
w h o  w e r e  b e tw e en  th ree  a n d  e igh te en  y ea rs  o ld  a t  the t im e o f  the 
m a r i t a l  s e p a r a t i o n —fo l l o w in g  th em  f r o m  this b e g in n in g  th r o u g h  th e i r  first, 
f i v e  y ea rs  w i th in  the  d iv o rc e d  f a m i lv  0 

I n i t i a l l y ,  the p la n  h a d  been to  cHsc the  in q u i r y  at the  e n d  o f  th e  first 
y e a r .  I n  a c c o rd  w i th  b o th  c o n v e n t io n a l  w is d om  on  these m a t te r s  and  
c r is is  th e o ry ,  w e  f u l l y  e xp e c te d  the t ran s i t ion  p e r io d  f o r  m os t  fam i l ie s
* For further particulars about both tlie design of the study and its population, see 

appendix A.

T h e  B eg in n in g  5

to h a v e  e n d e d  b y  th a t  t im e , a n d  w c  w e r e  e ag e r  to o b s e rv e  th e  p rocess 
o f  th e  d is ru p t io n s  o f  d iv o rc e  b e in g  re so lv ed .  W e  d i s c o v e re d  th a t  w e  w e re  
m is taken . E ig h te e n  m on th s  a f t e r  the s ep a ra t io n  m an y  issues s t i l l  r e ­
m a in e d  u n re s o lv e d  in the  lives o f  bo th  pa ren ts  a n d  c h i ld re n .  F e e l in g s  o f  
ang e r ,  h u m i l ia t io n ,  and  re je c t io n  w e re  s t i l l  r u n n in g  h ig h ;  m os t  adu l t s  
h a d  no t  y e t  ree s tab l ish ed  s ta b i l i t y  and c on t in u i ty  in th e i r  l ives , o r  o r d e r  
in th e i r  h o u s eh o ld s .  M o re o v e r ,  an  unexpec ted  n u m b e r  o f  th e  c h i ld re n  
w e re  on a  d o w n w a rd  cou rse , c om p a re d  w ith  th e i r  o v e r a l l  fu n c t i o n in g  
b e fo r e  the sep a ra t io n ,  a n d  had  n o t  ye t  r e c o v e r e d  th e i r  e a r l i e r  d e v e lo p ­
m en ta l  s t r id e . F o r  these rea sons , ou r  p ro je c t  w as  a d ju s te d  to  c o n fo rm  
to a  m o re  e x te nd ed  and  rea l i s t ic  v iew  o f  the p o s td iv o r c c  t ran s i t io n  p e ­
r io d ,  and r e d e s ig n e d  to encom pass  the  t ran s i t ion  a n d  the e a r l y  y ea rs  
w i th in  the n ew  f a m i l y  s t ruc tu re .

T h i s  b o o k  c h ron ic le s  the  expe r iences  o f  sixty C a l i f o r n i a  d i v o r c in g  f a m ­
il ies and th e i r  c h i ld re n .  T h e y  g ra n te d  us the s in g u la r  p r i v i le g e  o f  s ig ­
ni f icant access to  th e i r  p r i v a te  lives, f irst d u r i n g  the  d i f f icu lt  p e r io d  
o f  m a r i ta l  ru p tu r e ,  a nd  then at spec i f ied  in te rv a ls  d u r i n g  the five 
y ea rs  that f o l l o w e d .  T h e  p ro je c t  has no  c ou n te rp a r t  in the  U n i t e d  S ta tes 
o r  in E u r o p e  b ecau se  o f  the m a n y  y ea rs  o ve r  w h ic h  the  c o o p e ra t io n  o f  
the  d iv o rc in g  fam i l i e s  w as  sus ta ined , th e  p a r t ic ip a t io n  o f  so m a n y  c h i l ­
d re n  o f d i f f e re n t  ages , a n d  the k in d s  o f  ques t ion s  w h ich  w e re  p o sed . T h e  
f ind ings p r o v id e  th e  basis fo r  th is  b o o k :  a d e ta i le d  r e p o r t  o f  the c o n ­
t inu ity  a n d  d is con t inu i ty  tha t o c c u r r e d  o ve r  the  tu rb u le n t  p o s td iv o r c e  
vea rs  and  in s igh ts  in to  the c on sequences  o f  these  changes  f o r  c h i ld re n  
and  adu lts ,  f r om  w h ic h  w e  d e r iv e  c e r ta in  c onc lu s ion s  a n d  m a k e  ce r ta in  
p roposa ls .

T h e  s tu d y  o f  d i v o r c e  a n d  c h i ld re n  has been a n d  rem a in s  a l o n e l y  fie ld . 
As w c  e n d  this d e c a d e  the  n u m b e r  o f  invest iga t ions , g iven  th e  m ag n i ­
tude  o f  the  p r o b lem ,  is p e r i l o u s ly  low . D i v o r c in g  pa ren ts  a n d  th e i r  c h i l ­
d re n  h a ve  f o r  s om e  t im e  been  a  p o p u la t io n  'h a t  is e x p a n d in g  e x p lo ­
s iv e ly ;  y e t  its sp ec ia l  needs a r e  in su f f ic ien t ly  r e c o g n iz e d ,  li tt le , s tud ied , 
a n d  p o o r l y  se rv ed . M o re o v e r ,  o f  those  d iv o rc c -c c n te rc d  in ves t ig a t ion s  
that have  been  u n d e r t a k e n ,  o n l y  a f ra c t io n  h a v e  e xam in ed  the  im pac t  
o f  d ivo rce  011 c h i ld re n .  O n e  o f  the u n h a p p y  con sequences  is that the 
find ings o f  this s tu d y  in C a l i f o r n ia ,  d r aw n  p r im a r i ly ,  bu t  no t en t i re ly ,  
f r o m  a w h i te  a n d  m idd le -c la s s  p o p u la t io n ,  must aw a it  c om pa r i s o n  w ith  
those o f  fam i l ie s  f r o m  o th e r  s ign if ican t segmen ts  o f  the  p o p u la t i o n  w hose  
expe r ience  m ay  re s em b le  o r  m a y  d iv e rg e  f r o m  these in im p o r t a n t  r e ­
gards. F o r  t h c p r c s e n t ,  w e  c an n o t  know .
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C h a p t e r  1 7

The Im plications
of the F ind ings

‘• t f j

In his first year at high school, five years a fte r his parents separated,^ 
Jereniy chose to write a term paper entitled, V'hat Is Divorce Like ln y  
California Today? In his preface, he explained, " I was interested in di- ĵl 
vorce because my mother and father had a divorce and I  had a vague?® 
idea of what was going on. but I did not fu lly  understand and now I 
do." "In  this,research paper," he continued, "I shall examine such aspects 
of the problem as statistics, causes o f divorce, and psychological in fe r- jr 
ences.”  H e concluded his introduction with, “ Some joker has said the/3 
m ajor cause of divorce is marriage. However, we a ll know tliis joke is wg 
no joke, especially when children are involved ." 5

After a scholarly review of divorce statistics, the provisions of family 
law in California, and various theories o f marital disruption carefully 
footnoted and referenced, Jeremy concluded, “ My personal experience 
has been a sad one. My father picked up his suitcases one day and^|pZJ 
walked out, because, as he said, he wanted his ’freedom .’ W e thought jjfeSj 
we were a close-knit fam ily and it was an unexpected shock. I was only 
nine and my brother was six and a half. I t  was the death of our fam ily .-i,'’ 
Today we sec him on visitation day, but it is an artificial situation. He.; 
doesn’t really know what I ’m a ll about. I have actually lived without a - 
real father for five years; pe haps the most important years ol my male, 
life . My luck has been that I have a mother who picked up the pieces.?
She acted as both parents and made her goal to bring me up as a ’ 
man with true values. D ivorce can destroy. It has not destroyed me. I  i*
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was lucky. In  my case, I  think it added to my awareness and compre­
hension o f what people and life are a ll about. Mainly try i ig to be less 
selfish, try to understand, rather than condemn. This is \e ry  d ii^ n lt , 
sometimes impossiuiej bu t a ll I  can do, right now, is to try a litt.. harder 
everyday."

* j ’ •
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L  D iv o r c e  a s  a n  E x t e n d e d  P r o c e s s

Although five years, o r one-third of his life, have elapsed since the 
maritul rupture, Jeremy’s attitudes and feelings are not significantly 
changed. His anger at his father, liis sense o f rejection and betrayal by 
his father, and his strong attachment to his mother remain relatively 
undiminished by the passage o f time or his developmental progress into 
adolescence. The carefu lly researched school paper also represents his 
active and resourceful efforts at mastery o f the divorce experience; 
efforts which must continue over many years. These youngsters taught 
us a lot about the extended aftermath to the marital disruption: the 
staying power o f feelings and the repeated and enduring efforts at 
mastery, which are brought into play at each successive developmental 
stage throughout the ch ild ’s growing up years and perhaps into adu lt­
hood as well.

It is just this kind o f experience, multiplied many times, that has not 
only affirmed our view o f divorce as a process that takes place over time, 
but has also demonstrated that the timetable o f the divorcing process is 
considerably longer than wc initially supposed. The multiple changes 
in the individual lives o f the adults and the children and in their rc la- 
tionsh’ ' w ith each other, which were set into motion by the decision to 
divorce, exceeded our expectations in their drama, their complexity, and 
their widening effects. As we bring our study to a close, it is obvious 
that, for many children such as Jeremy, as fo r u ip y  o f the adults, the 
divorce-related issues remain open and still infused with strong feelings. 
Perhaps this extended timetable is realistic and expectable, and we and 
others have been naive in expecting quicker integrations of these m ajor 
changes precipitated by the divorce.
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D i v o r c e  a s  a  S e v e r a l - S t a g e  P r o c e s s

The five-year perspective of ou r study enabled us to distinguish several 
stages in the trajectory o f the divorcing process and to report separately 
on the experiences o f the children and the adults during each of these 
separate, although overlapping, periods. W e  could fo llow  the p rticipants 
as they progressed from  the initia l stage o f high stress to the transition 
period that followed and finally to liv ing within the postdivorce or 
remarried fam ily . 'J

The initial period, follow ing the decision to divorce and the parental 
separation, was profoundly stressful fo r almost a ll o f the children and vj 
adolescents and fo r many o f the adults. Feelings ran high in most fami- 
lies, and sexual and aggressive behaviors were no longer constrained 
by the marita l structure. As a result, conflict often escalated and un­
happiness was widespread. The children’s acute responses to this stress 
wore magnified by the parents’ diminished capacity to parent at this 
time o f crisis in their own lives.

By the end of the first year fo llow ing the separation, the acute re­
sponses among the children had subsided or disappeared altogether.
Many children recovered their usual functioning faster than their parents. 
Another unexpected finding was that girls recovered faster than boys.
Those symptomatic behavjprs o f the children that remained after the 
initial phase were like ly to have become chronic. The persistence of 
tlie acute early distress responses could no longer be attributed entirely 
to the stress o f the fam ily dissolution, but was now rather to be at­
tributed to long standing stresses prior to tlie divorce or new ones 
in the postdivorce fam ily.

The transition period which, in over ha lf the families, lasted two to 
three years, was marked by many asternal changes in the social, eco­
nomic, and fam ily circumstances, as well as by changed relations within 
the fam ily. Because the adults face a great many decisions which will 
affect the lives of the fam ily members fo r many years to come and 
because of the relative fluidity o f the fam ily relationships at this time, 
we have come to consider not just the early crises but the transition 
period as well as the optimum time fo r interventions. We have attempted 
to capture the ambiance o f this transition time in our separate reporting 
o f the fam ilies’ experiences at eighteen months after the separation, and 
particu larly the shifting patterns in parent-child relationships which 
were characteristic o f this period.

T lie third stage o f the divorcing process that wc observed at the 
five-year-mark and reported is that of the early years within the re-
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stabilized postdivorce fam ily o r tlie new’ marriage. These fam ilies were a 
diverse group. Some of them had succeeded in creating a stable and 
loving home and in improving the quality of life fo r all o f the fam ily 
members. At the other end o f the wide spectrum, the adults or the 
children, o r  both together, were unhappy or were no happier than they 
had been during the failing marriage.

There are significant differences in the experiences o f adults and ch il­
dren during each o f these three phases o f a divorcing process, which is 
sometimes overlooked by researchers and obscured by the general ques­
tion regarding the effects of divorce. Although the initial breakup o f the 
fam ily is profoundly stressful, the eventual outcome depends, in large 
measure, not on ly on what has been lost, but on what has been created 
to take the place o f the failed marriage. In fu ll and proper perspective, 
the effect of the divorce is an index o f the success or fa ilu re o f the 
participants, parents and-children, to master the disruption, to negotiate 
the transition successfully, and to create a more gratifying fam ily  to 
replace the fam ily that failed.

Perhaps we should add that there might, indeed, be an additional 
stage. W e  are aware, and Jeremy’s paper reminds us, that the five years 
of the study represent our owm stopping place and not the end o f the 
divorcing process. It may w-ell be that some important, undetected effects, 
whether beneficial or detrimental, w ill emerge at some future time, 
perhaps only when these youngsters marry and become, in turn, parents 
in their own right.

D i f f e r i n g  R e s p o n s e s  o f  P a r e n t s  a n d  C h i ld r e n

The troubling divergence between the wishes and attitudes o f the 
children nnd their parents in regard to the divorce, which we noted at 
the time of the divorce decision, diminished somewhat by tlie end o f 
five years, but had fa r from  disappeared. W c were surprised a l first to 
find that many marriages that had been unhappy for the adults had 
been reasonably comfortable, even gratifying fo r the children, and that 
very few’ o f the children concurred with their parents’ decision o r ex­
perienced re lie f at the time o f the separation. F ive years after the sepa­
ration, most o f the adults approved the divorce decision and on ly one 
fifth o f them fe lt strongly that the divorce had been ill-advised. Among 
the children, however, over one-half did not regard the divorced fam ily 
as an improvement over their predivorce family. Many o f these young-
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sters, some of whom were doing well, would have preferred to turn 
back the clock and return to the predivorce fam ily, despite its remem­
bered failings.

Furthermore, most o f the adults, especially the women, were feeling 
better, despite the greater economic pressures and the many stresses of 
their lives in the postdivorce fam ily. Their self-esteem was higher and 
their overall psychological adjustment was considerably improved. 
as we have described, many of their somatic symptoms an'’ their 
psychological dysfunctions disappeared during the postdivorce - „ars.

Un like the adults who fe lt considerably improved after the divorce, 
the children and adolescents did not, as a group, show an improvement 
in their psychological health during the years fo llow ing the separation. 
On ly those children who were physically separated by the divorce from 
a rejecting, or a demeaning, or a psvchiatrically disturbed father showed 
improvement, comparable to that of the adults.

At the five-year-mark, one-third o f the youngsters were lively, well 
adjusted, and content with the general tenor of their lives. Matching 
*iese in number were youngsters who were unhappy, still angry at one 
o r both parents, still yearning for the presence in the fam ily o f the 
departed parent stil1 lonely, needy, and feeling deprived and rejected. 
W e  have attempted at some length to demonstrate the particular com­
bination of factors during the divorce crisis and the postdivorce evolu­
tion that led to tlmse differ'- t outcomes.

Perhaps it should be emphasized here, however, that over and beyond 
the psychological functioning and developmental progress of the children 
even among those who had -made splendid progress and certainly 
among those you lgsters whose adjustment was only adequate or barely 
holding, that a ll had the sense of having sustained a difficult and un­
happy time in then lives which had cast a shadow over their childhood 
or their adolescence. For some, this divorce stress eventuated in greater 
sensitivity and compassion. F o r others, the continued stress was too great 
to master and proved overwhelming, hut fo r all, a significant part o{ 
their childhood or their adolescence had been a sad and frightening time.

There is considerable evidence in this study that divorce was highly 
beneficial for many o f tlie adults. There is, however, 1 1 0  comparable evi­
dence regarding the experience of the children. There is, in fact, no sup­
porting evidence in this five-year study for the commonly made argu­
ment that divorce is overa ll better for children than an unhappy 
marriage or, foi its opposite argument, that living within an unhappy 
marriage is by and large more beneficial or less detrimental than living in 
the divorced fam ily. Taking the population of the children as a whole, 
while noting considerable individual change, the distribution of healthy 
and impaired functioning among children and adolescents within 
the conflicted marriage when compared to that five years follow ing the 
marital separation strongly suggests that the divorced fam ily was
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neither more nor less beneficial or stressful for the children than the un­
happy marriage. Unfortunately, as we have noted throughout this book, 
neither unhappy marriage nor divorce are especially congenial fo r ch il­
dren; each imposes its own set o f stresses.

Perhaps we should add as a cautionary note that the children within 
our study probably emerged at least somewhat o r perhaps considerably 
better than a comparable group of children from  nonstudied divorcing 
families by virtue o f our lim ited intervention; the fact that we attracted 
parents with some continuing commitment to their children to partici­
pate in the study in the first place; and that the children were a re latively 
sturdy group of youngsters in that they had not been referred fo r psy­
chological treatment at any time in their lives and had achieved age- 
appropriate learning and behavior within the school, despite their experi­
ences and unhappiness within the failing and conflicted marriages. They 
were, moreover, drawn from a predominantly white, middle-class popu­
lation and had been re latively protected from economic and social 
privation. It may well be that there would be considerably greater emo­
tional decline among children in a general population.

T h e  C o n t in u i n g  P s y c h o lo g ic a l  Im p o r t a n c e  o f  
T w o  P a r e n t s

W ithin the postdivorcc family, the relationship between the child and 
both original parents did not diminish in emotional importance to the 
child over the five years. A llhough the mother’s caretaking and psycho­
logical role became increasingly central in these families, the father’s psy­
chological significance did not correspondingly decline. Even within re­
marriages, at least during the earlier years of these remarriages, though 
the stepfather often became very quickly a prominent figure to the ch il­
dren, the biological fa ther’s emotional significance did not greatly di­
minish, although his influence on the daily life o f the child lessened. It 
has been, 111 fact, strikingly apparent through the years that whether or 
not the children maintained frequent or infrequent contact with the non­
custodial parent the children would have considered the term "one par­
ent fam ily”  a misnomer. Their self-images were firm ly tied to their re la­
tionship with both parents and they thought of themselves as children 
with two parents who had elected to go Ihcir separate ways. It should 
be noted that nil o f these children, except fo r brief separations, had lived 
continuously with both parents prior to the divorce.

Perhaps, given the vicissitudes of divorce and the postseparation years,
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each parent-child relationship is thrown in bo lder re lief. Lacking the in­
tact fam ily structure and physical presence o f both parents, each parent- 
child relationship which is taken tor granted in the intact fam ily may 
become suddenly highly visible and may, in fact, be accentuated fo l­
lowing divorce and even grow in importance, or at least be maintained 
in importance, by the child.

Certain ly one characteristic of so many o f these children was their 
acute, conscious, sometimes hyperalert monitoring o f their parents and 
their parents’ attitudes o /e r the years. The cruel, erratic, openly rejecting 
behavior—or even abandonment—bv a parent did not seem to dim the 
child's awareness o f that parent and often did not diminish the child’s 
compassion o r longing. And as we have reported, only a few children 
when they reached adolescence were able to counterreject a rejecting 
parent with a conscious resolve to fo llow  another road in their life by 
choosing to emulate another adult whom they had come both to love and 
respect

Regardless o f the legal allocation of responsibility and custody, the 
emotional significance of the relationship with each o f two parents did 
not diminish during the five-year period that we have studied.

T h e  S p e c i a l  V u ln e r a b i l i t y  o f  lh e  D i v o r c e d  F a m i l y

A further consideration is the fact that the developmental needs of 
children do not change in accord with changes in the fam ily structure. 
Unfortunately, it appears clear that the divorced fam ily is, in many 
ways, less adaptive economically, socially, and psychologically to the rais­
ing of children than the two-parent family. This does not mean ihat it 
cannot be done. The children in our study who made excellent progress 
attest to its feasibility and to the combination o f heroic elForts of parents 
with the resiliency of children. And, as we have seen, where one or more 
children were o f the age, the capacity, and the inclination to take respon­
sibility for themselves and others and to contribute to the work and emo­
tional support o f the household, the divorced fam ily provided not only 
a "good enough" milieu, but one that fostered maturity and mutual devo­
tion between parent and child, lint, the fact remains ‘ hat the divorced 
fam ily in which the burden falls entirely, or mostly, on one parent is more 
vulnerable to stress, has limited economic and psychological reserves, 
and lncks the supporting or buffering presence of the other adult to 
help meet the crises of lifc -especia lly , as we have shown, the crises of 
physical or psychiatric illness. Even when two parents share custody and
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maintain their love and commitment to the children, the responsibility fo r 
j  raising the children usually devolves more on cne parent than 0 1 1  the
H other and rarely, if ever, approaches the mutual support that parents

provide fo r each other within the stable marriage. A.id, as we have re­
ported, the chronic emotional and economic overload was frequently 
intolerable fo r the custodial parent, and the cumulative effect on the

f children was a ll too visible in their unhappiness and depression.
Our considerable concern increased over the years as we became fa ­

miliar w ith the extraordinary absence o f supports in the social surround, 
which appeared to be characteristic of so many middle-class fam ilies 
within ou r population. Perhaps the absence o f supports places children in 
white, middle-class families in some ways more at risk during periods of 
stress than children in other socioeconomic and ethnic groups who have a 
sense o f extended fam ily and community.

Furthermore, our findings reflect the significance o f the parenting that 
is going on within the present. Those children who did well were w ell- 
parented by at least one parent at that time. I t  appears that the nurtu r- 
ance provided during earlier years w ill hold the child fo r a while, but 

j , |  that good, or at least "good enough," parenting continuing over time is
needed to safeguard and to maintain good developmental progress in 
children.

More than any other constellation o f factors the disrupted or d im in­
ished parenting by one or both parents was associated with the dis­
mayingly high incidence of depression which we found at each o f the 

ii| checkpoints of the study and most especially at five years, In fact, the
five-year postseparation incidence o f depression which was higher than 
that observed at eighteen months postscparation reflects the stresses and 
emotional deficits of the postdivorcc fam ily well after the acute responses 
to the breakup have subsided 0 1  disappeared altogether.

This ongoing need by the child fo r competent, nurturant parenting

1 places a continuing demand on the parent who assumes fu ll or m ajor
responsibility fo r the child's upbringing. In order to fu lfill the responsi­
bility o f childrearing and provide even m inimally fo r the needs o f the 
adult, many divorced fam ilies arc in urgent need of a formal and in fo r­
mal network of services not now available to them in the community. 
The first steps toward casing the burdens o f the parent and enhancing 
the quality of life within the fam ily should include, our findings indicate, 
setting child support payments at a level that reflects realistically the 
cost o f raising children; providing educational, vocational and financial 
counseling combined with training and employment programs fo r 
adults returning to the economic or professional marketplace a fte r a 

'a several-yen r absence; enriched child-care and after-school programs and
facilities fo r children of various ages as well as divorce specific counsel­
ing programs (which wc w ill describe later in this chapter). A lthough it 
is still not clear whether and to what extent supportive services arc ab le

T h e  I m p l i c a t i o n s  o f  t l i e  F i n d i n g s  3 0 9
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to substitute fo r lacunae within the fam ily structure, nevertheless, even if 
we regard such services as supplementary o r secondary, the divorced 
fam ily is at high risk when it stands alone.

I s s u e s  o f  C u s t o d y

Taken as a whole our findings point to the desirability of the child ’s 
continuing relationship with both parents during the postdivorce years in 
an arrangement which enables each parent to be responsible for and 
genuinely concerned with the well-being o f the children. For those par­
ents who are able to reach an agreement on child related matters after 
divorce and are w illing to give the needs of the children priority o r a 
significant ro le  in their decision-making regarding how and where the 
children reside, joint legal custody may provide the legal structure of 
choice. (T he  parents o f one-quarter of the children in our study who 
had been able to maintain a shared commitment and devoted parenting 
within the conflicted mariiage would provide an appropriate pool of 
candidates fo r joint custody.) Although the influence o f the legal struc­
ture on the fabric o f fam ily life  may be considerably less than many 
persons believe it to be, nevertheless, there is some evidence that legal 
accountability may influence and shore up psychological and financial 
responsibility. Furthermore„.there is evidence in our findings, that lack­
ing legal rights to share in decisions about major aspects of their chil­
dren's lives, that many noncustodial parents withdrew from their ch il­
dren in grief and frustration. Their withdrawal was experienced by the 
children as a rejection and was detrimental in its impact.

In viewing joint legal custody as a reasonable step, we differentiate 
shared legal responsibility and shared physical custody. Doth concepts 
require clarification in law and research. Some mistakenly view joint 
physical custody as requiring a strict sharing of the child's lime on an 
equal or fifty-fifty basis. Actually, joint physical custodv can take many 
forms, and parents can negotiate or modify a division o f time in con­
sideration o f the needs o f the children and of the adults. Central to the 
notion of shared physical custody is an understanding that it does not 
mean a precise apportioning of the child’s life, but a concept of two com­
mitted parents, in two separate homes, caring fo r their youngsters in a 
postdivorce atmosphere o f civilized, respectful exchange.

There appears to be no compelling legal reason to pattern the divorced 
fam ily after the married family and to establish one presumptive pattern 
fo r a ll couples. Parents may have little interest in their children; they
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may demean or exploit their children; they may use the children to 
establish a permanent foothold in the divorced partner’s life. Moreover, 
joint custody poses manv logistical prob'ems because of the mobility 
of adults in American life and the high incidence o f remarriage.

Our findings point, however, to the undesirability of routinely des­
ignating one parent as "the psychological parent" and o f lodging sole 
legal and physical custody in that one parent. Such an arrangement has 
been interpreted by the courts to presume that the child does not have 
two psychological parents. This finding can be devastating to child and 
parent when both parents are indeed committed to a continuing re la ­
tionship with their children.

In  taking a position in favo r o f flexibility and encouragement o f jo int 
legal custody where feasible, as a symbol of society’s recognition of the 
child's continuing need fo r both parents, we offer a view diametrically 
opposed to that o f ou r esteemed colleagues Goldstein, Freud, and Solnit 
in their book Beyond the Best Interests o f the C h ild *  Although we 
share a common psychodynamic framework with these colleagues, we 
have in the course our research, arrived at findings and recommenda­
tions which are greatly at variance with their views. Our findings regard­
ing the centrality o f both parents to the psychological health o f children 
and adolescents alike leads us to hold that, where possible, divorcing par­
ents should be encouraged and helped to shape postdivorce arrange­
ments which permit and foster continuity in the children’s relations with 
both parents.

B u i ld i n g  B lo c k s  f o r  C o n s t r u c t i n g  
P r e v e n t i v e  I n t e r v e n t i o n

W e  began this work with the conviction that divorce is and should re­
main a readily available option to adults who are unhappily married. 
Our findings, although somewhat graver than expected, have not 
changed our conviction. They have given greater impetus to our interest 
in easing the fam ily rupture fo r children and adults alike and in provid­
ing a knowledge base in the real ex]>erienccs o f divorcing families fo r 
informed parenting as well as fo r improved legal, educational, and psy­
chological interventions which can prevent, or at least mitigate, unhappy 
and psychopathological outcomes fo r the children.

* Joseph Goldstein, Anna Freud , and Alliert J. Solnit, Bcijond tha Best Interests 
of the Cnild (N e w  Y ork : F re e  Press, 1973 ).
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Therefore, a major goal of our work, which we described at the out­
set, was to formulate beginning models of expectable response or norms 
for divorce-related reactions of children and adolescents and their ex­
pectable duration following the marital rupture. The unavailability of 
such formulations or noims has severely handicapped parents and those 
who undertake to help parents in their efforts to fashion appropriate 
measures which w ill ,provide comfort and relief to the children. Addi­
tionally, in the absence of knowledge regarding normative responses and 
the expectable duration of these responses, it has been difficult to identify 
those children whose behavior reflected the need for special interven­
tions.

Our study has indicated that divorce is predictably extremely stressful 
to most children and adolescents and that the physical separation of the 
parents, which was regarded by most youngsters as the central divorce 
event, precipitated a wide range of feelings and behavioral changes at 
home, at school, and on the playground. Despite significant individual 
differences, the children’s age and developmental stage appeared to be 
the most important factors in governing their initial responses. The stage 
of development profoundly influenced the child's need of the parents 
and perception of the stress, as well as the child’s understanding, coping, 
and defensive strategies.

The patterning of response into these four age-related groupings-pre- 
school (two and a half to five), early school age (six to eight), later 
school age (nine to twelve), and adolescence— may provide the basis for 
the beginning norms which we have sought. Precisely because we did not 
start out with these a priori groups and because the patterns which we 
have conceptualized did not primarily reflect the individual’s family ex­
perience or the child’s predivorce experience, and did reflect the age 
and developmental achievement of the child, we propose that these 
groupings are likely to have wide applicability to children in many di­
vorcing families. They may reflect children’s responses to acute stress 
within a more general framework-and not only to marital rupture. Per­
haps their usefulness w ill extend only to predominantly white, middle- 
class children in communities where the nuclear family is the predomi­
nant family structure. Or it may be that we will find that some major 
experiences, such as loss, death, and divorce, and the feelings that they 
evoke in children span broad social, economic, racial, and ethnic differ­
ences.

As an example of one such formulation, we have suggested that the 
preschool child, following the marital rupture, is likely to regress be- 
haviorally; is likely to be preoccupied with anxiety about who will pro­
vide the continued care which the child feels that he or she requires; is 
likely to worry about being abandoned by both parents; is more likely 
than his or her older siblings to feel responsible for causing the di­
vorce and driving one parent away; is likely to be troubled at the many
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separations o f day and bedtime and to find these threatening and dis­
tressing; is like ly  to be tearful, irritable, and more aggressive; and is 
likely to suffer an inhibition in play. Although the preschool children 
often suffer more intense fears than their o lder siblings, and have fewer 
inner resources to help them, their fears are more easily allayed by con­
cerned parents and their symptoms yield more quickly to appropriate 
reassurance and continued contact w ith both parents.

The findings among children within the other age groups can be 
sim ilarly extrapolated to suggest a particular range of expectable be­
haviors. There is not enough evidence at this time to suggest that be­
havior that does not fa ll within these ranges is deviant. N or is there 
evidence to suggest that children who show little or no overt change in 
feelings are either more or less troubled than their peers who appear 
more openly distressed. The considerable usefulness o f these norms that 
we have suggested is that they may serve to alert adults toward future 
behavior of the children and to facilitate sensitive and informed parent­
ing as well as professional advice.
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W h e n  t o  D i v o r c e

W ithin this frame o f reference o f beginning knowledge of responses 
and expectable outcomes, and drawing on our findings at the five-year 
mark, we can approach the question parents frequently ask, namely, 
"Should the children's ages govern the timing of our divorce decision?" 
or, as more frequently put, "Should we wait for the children to reach a 
particular age before divorcing and what would that age be?"

O u r findings suggest that in the long run neither age nor sex are cen­
tral factors in determining outcome. At the onset young children tend to 
show more acute and more global responses to the divorce than their 
o lder brothers and sisters. And girls, as we have described, tended to 
recover significantly faster than boys from the initial unhappy reaction to 
the parental separation. But, hy five years, tlie factors that contributed 
to good outcome and to poor outcome were related to the configurations 
of factors which we have elaborated and which reflect p rim arily the 
quality of the relationship with both parents, the quality of life within 
the divorced family, and the extent to which the divorce itself pro­
vided the remedy which the adults sought. Neither the age nor the sex 
of the child were as relevant at this time.

Tims, the age of the child should be carefu lly considered in anticipat­
ing expectable early responses to the parental separation and the average
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duration of these responses. Furthjr, the age of the child should be con­
sidered carefully in providing the appropriate explanation of the paren­
tal decision, in supporting the child, and in establishing appropriate 
postdivorce family arrangement*. The readiness of the parents to provide 
the appropriate supports to the children and to make and implement 
careful planning on behalf of the children should enter prominently 
into the timing of the divorce decision.

Perhaps we should add that little is known of the psychological effects 
of burdening children with the knowledge that their parents remained 
together within an unhappy marriage on their behalf. Our sense is that 
this would tax the child heavilv.

A t  W h a t  A g e  S h o u ld  C l i i l d r e n  s 
P r e f e r e n c e s  B e  F o l lo w e d

Although the wishes of children always merit careful consideration, our 
work suggests that children below adolescence arc not reliable judges of 
their own best interests and that their attitudes at the time of the divorce 
crisis may be very much at odds with their usual feelings and inclina­
tions.

One unexpected finding which emerged sercndipitously in our search 
for norms was the dividing line between those children in the first three 
grades and those in the fourth to sixth grades in their responses to the 
family rupture and in their relationship: with both parents. Psychological 
theory, while recognizing the continued developmental progress of the 
child, does not shed light on some of the significant attributes of children 
at the threshold of adolescence. The long-lasting anger of children in the 
nine-to-twelve-year-old group at the parent whom they held responsible 
for the divorce; the eagerness of these youngsters to he co-opted into the 
parental battling; their willingness to take sides, often against a parent to 
whom they had been tenderly attached during the intact marriage; and 
the intense, compassionate, earetaking relations which led these young­
sters to attempt to rescue a distressed parent often to their own detri­
ment have led us to rethink our expectations of these children. Further­
more, their particular age-related propensity to split the parents into 
the "good parent” and the "bad parent” (which was often at odds with 
the role of the respective parents over the years and which seemed to be 
rooted primarily in the children's own acute fears) led us further to 
doubt their capacity to make informed judgment about plans which 
would be in their own best interests. These observations, and the fact

The Impi

that sever, 
the time < 
mer.t state 
lying on I 
adolescenc 
gation.

S o m e  E .\ 
P a r e n t -C

The mai 
have attem 
for prevent-

We have 
the time ol 
long-lasting 
ties of hot' 
tomatic beh

Addition, 
those whiel 
garding tin 
the divorc-ii 
relationship 
months afti 
larity or fr< 
tionship. Ih 
relationship 
attempted t 
relationshi] 
which are 1 
ings regard 
early fragil- 
perhaps tli 
parents, foi 
against bui- 
constraints 
out each oil

Similarh. 
tionship-.bet 
may cause <



r  i u : .  ... . -  ■*-.

R E A K U P

ou ld be con- 
>f the paren- 
appropriate 

ts to provide 
1 implement 
prom inently

>gical effects 
ts remained 
-ense is that

eration, ou r 
le judges o f 
the divorce 
ind inclina-

our search 
e first three 
mses to the 
ychological 
;ress o f the 
of children 
dren in the 
responsible - 
i*d into the 
a parent to 
rriage; and 
esc young- 
own dctri- 
i). Fu rtkor- 
arcnts into 
odds with 
•med to be 
further to 
ans which 
d the fact

A

The Implications of the Findings 3 1 5

that several o f the youngsters with the most passionate convictions at 
the time o f the breakup later came shamefacedlv to regret their vehe­
ment statements at that time, have increased our misgivings about re­
lying on the expressed opinions and preferences of youngsters below  
adolescence in deciding the issues which arise in divorce-related liti­
gation.

S o m e  E x p e c t a b le  C h a n g e s  i n  t l i e  
P a r e n t - C h i ld  R e la t i o n s h i p s

The many observations about parent-child relationships which we 
have attempted to report in detail offer another set o f building blocks 
fo r preventive or clinical intervention and enlightened parenting.

W e have reported as widespread a diminished capacity to parent at 
the time o f the fam ily breakup which, while often temporary, may have 
long-lasting implications and may significantly affect ‘ he coping capaci­
ties of both children and adolescents and the perseverance o f symp­
tomatic behaviors and distressed feelings.

Additionally, a range o f expectable patterns of behavior pa ra lle l to 
those which we have proposed for the children’s reactions emerges re­
garding the child ’s relationships with each parent at nodal points during 
the divorcing process. W e have at some length considered the visiting 
relationship, spurred 0 1 1  by our surprising discovery that by eighteen 
months after the separation there was no correlation between the regu­
larity o r frequency of the visits by the parent and the predivorce re la ­
tionship. Recognizing that the part-time parent/part-time child visiting 
relationship has no real counterpart within the intact fam ily, we have 
attempted to elicit those factors which promote and foster the continued 
relationship o f the visiting parent and the visited child and those factors 
which are like ly to contribute to its diminution. These and related find­
ings regarding the difficulties inherent in the visiting relationship, its 
early fragility , combined with its long-term importance fo r the child and 
perhaps the father and mother as well, a ll have many implications for 
parents, fo r those who aid parents, and fo r the courts. Our findings argue 
against burdening the visiting relationship with severe restrictions of legal 
constraints which make it more difficult fo r parents and children to seek 
out each other’s company in response to their own wishes or needs.

Sim ilarly, we have been impressed with the icissitudcs o f the re la ­
tionship between the custodial parent and the child. Such relationships 
may cause distress and confusion for many parents which decrease their
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capacity to distinguish the children’s needs from their own and which 
are detrimental to discipline and orderly household routines. However as 
the changed perceptions that occurred in the wake of the parental sepa­
ration were accepted, there gradually (sometimes very gradually) 
emerged improved relationships and a real sense o f a "new chance."

The psychological consequences o f these changes fo r the children and 
fo r the adolescents have held our attention as we have come to regard 
these changes as centrally significant—and as expectable components of 
the divorcing process. Although these changes and their respective out­
come reflected age and developmental differences among the children, 
they also reflected sex differences and sibling order and sibling relations 
as w e ll as considerably individual variation.
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T h e  P o s t d i v o r c e  F a m i l y

A major conclusion regarding the effects of divorce is that the relation­
ships within the postdivorce fam ily arc likely to govern long-range out­
comes fo r children and adolescents. Put simply, the central hazard which 
divorce poses to the psychological health and development o f children 
and adolescents is in the diminished or disrupted parenting which so 
often follows in the wake of the Hipture and which can become consoli­
dated within the postdivorce family. Thus when the divorce is under­
taken thoughtfu lly by parents who have carefu lly considered alterna­
tives; when the parents have recognized the expectable psychological, 
social, and economic consequences fo r themselves and the children; when 
they have taken reasonable measures to provide com fort and appropriate 
understanding to the children; where they have made arrangements to 
maintain good parent-child relationships with both parents—then those 
children are not likely to suffer developmental interference o r enduring 
psychological distress as a consequence of the divorce. Even though the 
children may still regret the divorce and continue to wish that their par­
ents had been able to love each other, some of these children may never­
theless grow in their capacity for compassion and psychological under­
standing.

Alternatively, if the divorce is undertaken prim arily as a unilatera l de­
cision which humiliates, angers, or grieves the other partner and these 
feelings continue to dominate the postdivorce relationship of the di­
vorced partners; if the divorce fails to bring re lie f from  marital stress or 
to improve the quality of life for the divorcing adults; if the children arc 
poorly supported and poorly informer] or co-opted as allies or fought over
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in the continuing battle and viewed as extensions of the adults; if the 
relationship with one or both parents is impoverished o r disrupted, and 
the child feels rejected; if the stiesses and deprivation o f the postdivorce 
fam ily are no less than those of the failed marriage-then the most 
like ly outcome fo r the children is developmental interference and de­
pression.

The end result o f a successfully established postdivorce fam ily can be 
an improved quality o f life  fo r adults and fo r children. The results o f the 
failed divorce are likely to be low self-esteem and depression, accom­
panied by a continued feeling o f deprivation or continued anger fo r 
children and adolescents which can endure fo r many years.

H e lp  f o r  D i v o r c i n g  P a r e n t s  a n d  T h e i r  C h i ld r e n

During the next decade the expectaLle life  cycle o f a significant p ro ­
portion o f American fam ilies is like ly to include divorce and remarriage. 
Perhaps it is time to take their needs seriously--to provide help which 
w ill safeguard the children and provide guidance to their concerned 
parents. Our findings amply document the freestanding character o f the 
nuclear fam ily at these critical junctures; the striking unavailability of 
supports fo r the children, and the absence o f resources fo r information 
and guidance. Parents who are uncertain about what to do have no re­
liab le place to turn. Most cannot draw on their own personal histories fo r 
models in their new situation; there is little accumulated wisdom and the 
many new roles o f the visiting parent, joint custody, father custody, and 
stepparent are in the process of evolving—and the rules are not clearly 
defined. As a result, people are thrown back even more on the passions 
or anxieties of the moment in making decisions with long-range conse­
quences for themselves and their children.

It is a curious phenomenon that fam ily policy in this country ! 'S recog­
nized the state’s responsibility to offer services in fam ily planning, fo r 
prospective children still unborn, but has le ft parents alone to deal with 
most o f the issues that arise afte r the children are bom . Perhaps the 
time has come fo r a more realistic fam ily policy, one that addresses the 
expectable metamorphoses of the American family and the stress points 
o f change.

D ivorcing parents, as we have seen, face a bewildering array o f tasks 
in putting their own lives in new and better order and in shaping the 
relationships o f the postdivorce family. Many w ill need help in setting 
up postdivorce arrangements fo r the children and especially in arriving
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at the mutual mderstanding on which such arrangements must be 
based in order to endure. F o r people who have decided to separate from 
each other in sorrow and anger, joint planning is very difficult to achieve.

Many adults w ill need the skilled help of a neutral counselor or clini­
cian who is well versed in the psychology of children and in the knowl­
edge of the expectable effects of divorce on the child ’s development and 
the( parent-child relationship. Such help, we propose, should be made 
availab le to divorcing families. We have come to regard the ready avail­
ab ility of such services as a necessary adjunct in a responsible society to 
the accessibility of divorce. As our experience b-.s convinced us, guid­
ance fo r parents is needed, welcomed, and well used if offered appro­
pria te ly at the right time and within the right context. The timing of 
the help early in the divorcing process is crucial to its success.

Even within our own very limited intervention, two-fifths of the men 
and a somewhat greater number of the women characterized the coun­
seling which was offered as useful and supportive and were still fo llow - 
ing suggestions which had been made at the first meetings five years 
earlie r. Long before we knew what we have since learned, one o f our 
first surprises was the avidity with which parents, especially fathers, 
whipped out pad and pencil and wrote down our suggestions. W e won­
dered then what we had said that they considered worth noting. G rad­
ua lly , we realized the extent of their perplexity and their great need for 
guidance which led them to grasp al our sometimes very obvious advice.

People need help as the marriage declines and at the point that they 
decide to divorce. They don't know how to tell their children and, as we 
have seen, they often neglect to do so. They need help in providing 
proper support to the children during the transitional time. They need 
he lp  for themselves and their children, in preparing fo r the many 
changes (economic, social, and psychological) which are expectable in 
the postdivorce fam ily and in setting up appropriate joint plans for 
continued care of the children when at all possible. Parents may also 
need help later on as they contemplate remarriage and wish to pre­
pare themselves and their children fo r the gratifications and tasks 
which they are like ly to encounter within the remarried family. They 
w ill also need help fo r themselves at each of these junctures. W e are 
hopefu l that the findings of this study can provide beginning guideposts 
at the critical turns along this road,

F ina lly , it should be noted that divorcing with children requires o f the 
adults who had once been together the capacity to maintain entirely 
separate social and sexual roles while continuing their cooperation as par­
ents on behalf o f their children. This is difficult and requires the kind of 
commitment that parents hn»'e often, but not always, made to their chil­
dren. Perhaps only a society which values continuity in relationships and 
steadfast commitment to its children is likclv to reward such complex be­
havior with approval sufficient to enable it to happen.
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ughm il ihe centuries o r  recorded  history , law lias been tra- 
i) in lcrcstcd , as a m atter o f  public policy, in the strengthen ing o f  
fc , an attitude that has always regarded  the fam ily  as a source o f  

h and stability in o u r  society. T od ay , fam ily law continues to be a 
nsitivc area o f  public and persona l law, where wc deal with the 
notional and pe rsona l aspects o f  o u r lives. I f  o u r legal system is to 
1»ousti n t live ly  and flex ib ly  to Americans’ evolving lifc-sty lc , wc 
ovitlc leadersh ip to strengthen the fam ily with psychological and
•ical support and meaning to meet out challenges o f  today and•w.
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J o i n t  C u s t o d y :

A  Viable and Idea l A lte rna tive

DOUGLAS I*. GKOTK. MUiv 
JEFFREY P. WF.INSTKIN. F.m|.

A .P iTRAC.T. This article will attempt to define and restructure the custodial 
rights and remedies o f  parents involved in a divorce proceeding. T h e  purpose o f 
the article is to convey an alternative to custodial awards as they exist today, and 
to point toward jo in t custody as an ideal solution and viab'c alternative that cries 
out fo r acceptance. Join t custody, as shown hereinbelow , is viable and practical 
because it maintains the much-necdcd fam ilial structure in ou r society.

The issue o f  custody in m atrim on ia l proceedings demands m ore than 
ou r present judicial systems o ffe rs . Custody hea lings have been unde r 
close scrutiny from  concerned laymen and professionals. A most po i­
gnant criticism o f  the hearings is that they tend to perpetuate p ro longed 
hostilities and unnecessary traum a. T h e  d ivorce rate continues to climb, 
and the nuclear fam ily system continues to fa lte r. M oreove r, new con­
cepts o f  m anhood and womanhood a re  challenging and i hanging tra ­
ditional expectations o f  pa ren thood . T h ough  o u r jud ic ia l system is try­
ing to adapt, die system needs a new conceptual ou tlook toward custody 
awards in d ivorce i f  it hopes to he lp  recently divorced parents find 
stability fo r  the ir fu tu re  re la tionsh ip  with their ch ild ren . At present, 
however, a basic inequity thwarts stability o f  postdivorce fam ily re lation 
ships: custody awards are made to one parent on ly , and thus the re la ­
tionship between (lie  noncustodial paren t and lib  child becomes one 
whose existence is dependent upon the benevolence o f  die custodial 
parent. O u r present ju d ic ia l system thereby dictates that postdivorce 
families arc unbalanced fam ilies.

Custody means having possession, power, au thority , ?.nd responsibility 
fo r the ch ild ren . T h e  noncustodial p a ren t’s relation>hip with his ch il­
dren is usually , though not en tire ly , repres ed, ra rc f .lly de lineated , and
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narrow ed by the power and extent o f  the custodial parent's desires. T he  j
'custodial parent un ila te ra lly  possesses the pow er to determ ine the child's ,
life , fo r  h e lle r o r  worse. T h is artic le will analyze the present structure ;
and system in nil attempt to point toward jo in t custody as an ideal so lu ­
tion to the present inequities.

Changes in the competition Tor paren ts ’ custody rights have been an 
evo lu tionary  developm ent. In  the nineteenth centu ry and the beginning i 
o f  the twentieth, the p reva iling cu ltu ra l a ltitude was p ro fo u n d ly  d iffe ren t 
from  today’s. Custody then was a rb itra rily  awarded to the fa ther as a 
m anor o f  course. (F o ra  fu lle r  discussion o f  the historical perspective, see 
LV.rdeyn 1076 .) C h ild ren  were considered to be the father's p rop e rly , 
and m others were considered incapable o f  supporting  the ch ildren . 
These dogmas were challenged and eventua lly destroyed by the m ove­
ment toward equal rights fo r  women and by the impact upon the jud ic ia l 
system o f  the study o f  psychology. Consequently , society’s views were 
re flected in the "tender years" doctrine , wherein it was suggested that a 
m othe r shou ld presum ptive ly be given custody when ch ild ren were in 
their le n d e r years, usually up  to the age o f  six o r seven. T hus , m others 
were then able to wrest the power o f  being the p rim a ry  paren t away 
from  the father.

na rtia lly  because o r  the ongoing equal l ights movement Ibrswomen. 
the evo lu tionary  change continu ing today is that la thers a re  competing 
lo r  the same custodial power they once had almost hy divine right. T h is ;
pow er struggle leaves the jud ic ia l system in a quandary . N o matter which j
parenta l mode is considered supe rio r, the effect is that the excluded 1
parent and his re lationship with his child is a rb itra rily  denied natura l :
rights and needs. T h e  p rob lem  is exaggerated, m oreove r, hy the co lla l- 
<»al beliefs that one parent must he awarded custody and the o the r 
exc luded ; and in o rd e r to make (Ids one-sided aw ard , one parent must 
he declared superio r to (he other. These beliefs are antiquated and 
w rong. T h e  ideal so lu tion to the p rob lem  is jo in t t ustody; that is to say, if 
an award must be made, the award must he made to both the m other 
and the la th e r fo r  custody o f  the ch ild ren Ib r the ir postd ivorce fam ily 
i elaiiouships. T h is so lu tion is an obvious answer to present challenges !■ 
and past disastrous experiences. T h e  concept and ideal o f  jo in t custody 
m ore nearly reflects the psychological and legal realities o f  the fam ily- 
o rien ted society wherein we live.

Joint custody is a new way o f  d e lin ing  and structuring a postd ivorce 
lam ily's re lationships. T he  concept o f  jo in t custody has received some 
publicity and support from  practitioners (see Damn 11)76; Dwyer 11)7-1;
I lo lly  11)76), and it is being met so fa r  with both welcome and skeptic ism. 
Kvscntially, jo in t custody means that d ivorced parents agree to continue 
to act as parents and share as equally as possible the responsibility fo r  the

DOUCU.H K. C I I O T K  ANIl jt-ahcKV f .  W I . I N M K I N  •!(>

decisions concern ing the ir ch ild ren ’s health , education, and w ella te . 
Ihilli theoretica lly and in practice the parents must agree to act in con- 
' f i t .  between themselves and am ong the ir ch ild ren , on decisions alfec't- 
big the ch ild ren ’s place o f  residence, the am ount o f  lim e spent with each 
parent, the quality o f l i f c  o f  the ch ild ren , and the financial rcspottsiljiliiy 
dial each owes to the ir ch ild ren . Joint custody simply does not mean that 
"He person is to have a child fo r  six m onths and the o th e r fo r  another six 
months, though it can mean a sharing o f  the living arrangem ents. Joint 
custody is m ore than art a rrangem ent wherein one child resides un it two 
parents— it is a flex ib le  and open arrangem ent fo r  living, sharing , and 
loving. N o one m odel is adequate to describe the possibilities opened hy 
joint c ustody arrangem ents to postd ivorce fam ilies, because the ultimate 
decision o f  the practical aspects concerning joint custodv must rest with 
die ind iv idua l fam ily , and its actuality is hence depc ’.m en l upon the 
fam ily’s own talents, values, needs, and resources. In  p rincip le , diete- 
furc, both the m other and the fa ther must have'equal power, liab ility  
and responsibility . T h e  d ivorced parents must choose to exercise this 
power and responsibility according to their individual preferences.
'•feds, and desires.

Jo in t custody is not a sc lo tion  fo r  all peop le but ra the r must be the 
product o f  an "ag reem ent" entered into In the divorced pat ents, I he 
'bcpiicisin toward joint custody tests upon the expectation that divmced 
"tup les would he least ab le to en te r in to a ioint custodial agreement. , 
Ib is argument is specious. T o  d ivorce is not necessarily an im m .iitne 1 
decision. A divorced coup le must he able in negotiate and comprom ise, 
hi all m atrim on ia l prnt codings where c Illicit eo a re  invo lved , aside I rout 
'he cause o f  action, the parties must comet o themselves with liitam i.il as 
"e ll as c ustndial issues. I f  d ie  pat lies can t each a< cord on linanc i.tl dec i- 
dons, the |;i r  g rea te r issue o f  custody, though m ore  com plex , mas be 
Negotiated. That is to say, if the best interest o f  the child is the pi imat v 
motivating fac to r, llta l interest must he decided hy the persons most 
fam iliar with the issue, the parents, lh e  patents, in negotiating .in 
agreement, can and shou ld  call upon the use n f experts such as a tto r­
neys, counselors, psychiatrists, psychologists, clergymen, and social 
'corkers. Parents a re  capable and must make those decisions.

T h e  soaring ra le  o f  d ivo rce , the rap id ly  c hanging de fin ition  in the 
lo les oi w omanhood and m anhoou , and the subsequent e lle c l o l these 
'haiiges upon the trad itiona l models o f  m otherhood and fa therhood  at e 
bringing o u r cu ltu re  to the point where we must sooner o r  la te r realize 
dial instead o f  try ing to f orce new wine into o ld  wineskins we must point 
to new methods o f  a id ing postd ivorce fam ilies to restructure ilie ii pti- 
mary re lationships in life . T o  d o  nthejw ise is to perpetuate needless 
repression, as exem p lified  I))1 the contest o l superio rity  between
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m otherhood  and fa th e rh ood , and unnecessary lr a u i . . i ,  .is exem plified 
by the resu lting d isrup tion  to a fam ily's homeostasis when one paren t is 
considered supe rio r to the o ther.

Since o u r cu ltu re is changing its basic fam ily re lationships faster than 
the legal system can and shou ld  perceive the em ergent patterns o f  these 
changes, not on ly a re  new defin itions o f  fam ily structures necessary, but 
the ideal o f  jo in t  custody is a potcntia ’ ly m a jo r new aspect o f  these 
needed defin itions and structures that ou r present cu ltu re is dem and­
ing. Jo in t custody may not be the answer fo r  a ll peop le , but one must 
realize that society will respond m ature ly when a viable and wholesome 
a lternative is o ffe re d  to the present inequities and seem ingly chaotic 
changes.

D ivorce has been recognized as a m a jo r life  traum a, psychologically 
com parab le to the death o r  a loved one. As a traum a, it is an experience 
imbued with the em otiona l reactions o f  loss, shock, and g r ie f associated 
with death , as well as with the hopes and dream s associated with reb irth . 
A d ivorced couple with no ch ild ren may cope with this emotional process 
by never seeing one ano th e r again, but a postdivorce fam ily with ch il­
d ren  must live with the loss, and struggle to find new fam ilia l stability. 
D ivorce floes not end re lationships in postdivorce fam ilies, it changes 
them . A postd ivorce fam ily is still a fam ily , and a fam ily by any^ le fin ilion  
is a un it o f  intim ate, in terdependent re lationships. Kven though the man 
and the woman arc no longe r husband and w ife, they a re  still, and must 
be, m utua lly dependent upon one another, in very practical ways, as 
fa ther and m other to their ch ild ren . Th is mutual dependence is shared, 
in tu rn , by the ch ild ren in the ir re lationships with their parents, and the 
whole unit o f  in te rdependent re lationships is psychologically irreducib le 
and inseparable. T h e  reality o f  t lm  in terdependence is thus the soil fo r  
e ither continued pain, bitterness, hostility, and resu ltant cou rtroom  bat­
tles, o r  it is the soil fo r  acceptance and regeneration . Jo in t custody is a 
concept that p rovides a better opportun ity  fo r  die ch ild ren to maintain a 
close re la tionsh ip with each parent and thus gain the benefit o f  two 
separate but interdependent homes. It is thus incumbent upon the ju d i ­
cial system to adapt to the reality o f  the process o f  loss and new life , and 
to the reality o f  the irreducib le natu re o f  the mutual dependencies in the 
fam ily system, by ad justing the system accordingly.

:: point o f  this article is not to de liver a condemnation o f  the jud ic ia l 
sy... m. T h e  reality is not that simple, fo r  the legalities o f  the situation 
are m ere ly re flections o f  sociological values. As the custodial trend 
sh ifted toward the m other du ring  the tu rn  o f  the cent try it was then a 
re flection o f  cu ltu ra l changes. A p rim a ry reason fo r  t le  trend toward 
awarding custody to the m other was the development o f  the science o f  
psyc ho logy . As the sc ience o f  psychology deve loped , o ld  and trad itiona l 
human values o f  acceptance, warm th, respect, and love became newh
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defined in the langaugc o f  repression and free  association, as well as o l 
id, ego. and superego. W hen these essential and trad itional human val­
ues were not experienced by an ind iv idua l, psychology was able fo  tie- 

be and envision the effects o f  this depriva tion  upon human personal- 
•ty. At bottom , psychology demonstrated that individuals need to feel 
"an ted and loved , and to have a sense o f  dignity and self-esteem because 
o f lh e  love they give and receive. T h is a ltitude toward life  is hopefu lly 
learned ancl basically patte rned in the ea rly pnrcnt-child re lationship 
but it is u ltim ate ly the ind iv idua l’s own choice and responsibility. With- 
out a "basic trust," in the K rikson sense, w ithout faith , hope, ancl love 
'he world appears to be th reatening and hostile; against such a wnrlc 
one would need to build in terna l defenses that can distort not on ly tin 
appearance o f  the w orld  but also o u r basic characterologic.il structure 
I bus the extent o f  o u r isolation from  the rea l w orld , ancl the extern <>l 
"u r defensive structures, can lead us to become neurotic, psychotic, 0 1  

have a le rs on a lity  d iso rder.
T h e re fo re , psychologically at least, the quality o f  m othering took on . 

new dimension and im portance. Kceau.se a m other was the p rim ary pat 
C|il to the in fan t, the mother's em otiona l responses to the infant wen 
found to have an immense impac t not on ly upon the infant's degree ol 
basic trust in life  Inti also upon his em otiona l dependence ancl im lept :t 
deuce, his am ount o f  curiosity, his basic sexual identification, lib  >u r 
bigs fo r competition and comprom ise , his re la tion to au thority , his 
gree o f  em otiona l expression and con tro l, his c apac ity fo r  inlimac v, am 
'he amount o f  satisfaction and security lie  gleans from  life . In  e lic it 
psychology revalidated the fad  that good m othering produces emotion 
"lly  healthy ch ild ren .

The focus on m othering , while h e lp fu l and needed, has in / i r t  p:<> 
‘ bleed the present overemphasis upon m otherhood . T he  result o f  tin 
overemphasis has had dram atic effects in o u r society and hence in nu: 
h'gal system; consequently , by an overwhelm ing m ajority , cttstoch 
awards have been made in favo r o f  the m other. There is a grow ing hod' 
o f  psychological lite ra tu re  now concentrating on fa lhet lioocl, Imwevct 
and its dom inant message is to the effect that fa therhood  is as import.in 
as m otherhood . Psychology is once again rea ffirm ing  and retUTmiiu 
common sense.

T he  ro les o f  parents in many ways shou ld and do  overlap . C h i ld r r  
need the basics, that is, nu rtu rancc . attention , caring, guidance, .me 
warmth, from  both parents, but there are stylistic d ifferences. I ra 
d am ;,||y , m others have been the caretakers o f  the hom e, ancl th 
fathers have been the breadw inners. These roles have their hinlogn 
too ls in the fact that women have the physic al c apac ity to give liiith  .m 
nurse, w ltnens m en, because o f  their ‘usually la rg e r physical size, great, 
muscle mass, h igher energy level, and greater aggressiveness, have h e r1
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lh e  main p ro tecto r o r  lhe  hom e and tlie b readw inner (Lynn  1974, pp 
2 3 -2 4 ). Recent studies have en la rged upon this pictur j o f  fa therhood by 
showing that fathers a rc  m ore likely than mothers to !> .• the parent more 
concerned with the ch ild ’s sex ro le  identification (Lyn r. '9 7 4 , p. 154) and 
with the ch ild ’s eventual phcc in society (Lynn 1974, p. 166). Tra. 
d ilio n a lly , as well, the fa th e r has been the fina l au tho rity  in the honie. 
Used constructively, this au thority  is o f  great benefit to a child's sexual 
identification, f o r  it may be used to enhance the ch ild ’s personal sense of 
fem in in ity o r masculinity (L ynn  1974, pp. 154, 159). M oreover, this an. 
thority  is a necessary enab ling factor to a ch ild ’s fu tu re  ro le  in society 
fo r  it may be used to enhance a ch ild ’s m ora l developm ent as well as hj$ 
ability to express o r to inhibit his aggressiveness in app rop ria te  wayj 
(Lynn  1974, p. 213 ). G ood fa thering  produces ch ild ren who arc secure 
and have a purpose and d irection in life  and who arc competent in what 
they do. liig n e r (1 9 7 0 ) sums it up this way: "Research has shown that thc 
fa th e r ’s greatest impact on his ch ild ren occurs p rim a rily  in those areas 
invo lv ing psychoscxual, personality , social and intellectual development 
In  essence, cu rren t research has suggested that there is m arc to the 
paren t-ch ild  re la tionsh ip  than that invo lv ing the m other and the child," 
Succinctly, good fathering produces em otiona lly healthy ch ild ren .

It is c lear, then , not on ly from  psychological studies but also froin 
com m on sense, that both m othering  and fathering arc essential to a 
child's em otiona l well-being. M otherhood  and fa th e rh ood , though they 
may overlay one another, are also separate and unique. In  practice they 
tend to com plem ent one another fo r  (he child's optim um  development. 
Msscutially, though, and beyond stylistic d iffe rences between mothering 
and fa thering , paren ting is a learned fo rm  o f  behavior. T h e  most impor- 
tant fac to r invo lv ing pa ren ting  is "the personality o f  the person doing 
the feed ing  and the environm ent inwhich the child is fed " (F a rre ll 197-1 
p. I 13). It fo llow s, then , that the m ore fathers become experienced 
pat ents, on  a da ily  interactional basis with their ch ild ren , the m ore they 
become unw illing  to d ivorce their ch ild ren when (hey divorce their 
wives.

T h e  psychological impact o f  d ivorce upon  a child is a lso becoming 
m ore  researched and well known. T h e  basic loss a child experiences h 
the stability o f  the parenting , and this happens most p ro foun d ly  in ()lf. 
absence o f  one o f  the parents from  the home. In  psychological literature 
the loss is called " fa th e r absence." Lynn (1 9 7 4 , p. 2 7 9 ) describes the state 
o f  the lite ra tu re  this way:

lhe resrarr It on tit- relnliunshiji between father absence anti the general level of the child's 

development uvea Is that the loss of a father for any reason is associated with poor adjust, 

menI hut tint ab'.nrc because if separation, divorce, in desertion m a y  have specially
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». \c effects. The consequences m a y  be more pronounced in general fur buys thou girls. 

/ /  r e e l'd  father loss serins especially detrimental to the adolescent girl's cihilily to interact 
jliv,tfly with males, lhe younger the child when father absence occurs an d  Ihe longer 

‘lie extent if his absence, the greater m a y  be the resultant disturbance.

I f  the custom o f  m aternal custody awards were reversed , we might have 
literature on “ m other absence," but the loss o f  c ith er would probab ly lie 
ihe same. T he  C h ild ren  o f  D ivorce P ro ject, from  M arian County, 
Calif' rn ia , reports that its studies show, in part, that the effect o f  the loss 
o f  a parent upon a child is dem onstra ted by fee lings o f  anxiety, fe a r o f  
losing love fo r h im se lf, guilt, shame, and p ro found  sadness (W allerstein 
iiid  Ke lly , fo rthcom ing ). Each child must strugg le in one way o r another 
with his new reality and find a m anner o f  coping with this loss. The 
manner o f  coping may be c ither healthy o r d istu rbed , fo r  the m anner 
depends upon the real paren ta l support lie receives to he lp  him cope. 
O ther studies show that the p redom inan t patterns o f  disturbed function ­
ing in boys, especially those whose fa th e r left the hom e b e fo re  they were 
sj\  seem to be found  e ither in a fem inization o f  th e ir malcncss (B igncr 
l«l70, p. 3 59 ) o r  in a rebelliousness to society in the fo rm  o f  ju ven ile  
delinquency (F a rre ll 1974, p. 1 17). In  girls, the impact o f  a fa th e r’s 
discitce is again fe lt to be m ore acme in the ea rly  years, and its effects, 
•ncording to M clhcriiig to ii (1 9 7 0 ), "appear du ring  adolescence and 
manifest themselves m ain ly as an inability to interact app rop ria te ly  with 
males." M ore specifically , these effects appear in insecurity with men to 
die point o f  im mature seductiveness, increased sexual activity with their 
adolescent male peers, and in adverse feelings toward the ir fathers 
(Hethcrington 1970, p. 51 ). Lastly, the real em otiona l impact o f  divorce 
and the loss o f  a paren t upon ch ild ren  is ju s t beginning to be known. 
Ucibcrington (1 9 7 0 , p. 5 2 ) says: "A lthough research on  hoys found  that 
die effects o f  fa th e r absence tend to appea r ea rly  and decrease with age, 
die effects on g irls remain latent until adolescence. O u r  study suggests 
dint fu tu re  work on the effects o f  fa the r absence on females may find  its 
most im portan t evidence in the li\ o f  m ature women."

f lic  least we may he able to fo rm u la te  from  these studies is that if 
.i.ild rcn a re  not ab le to cope with the loss o f  a paren t, they risk not on ly 

•tiling their paren ts ’ emotional conflicts in their own lives Inn also 
"••tf some degree o f  im pairm ent in their psychological deve lop­

ment because o f  their traumatic loss. M oreover, the risk is rea l, and 
acute. K a ltc r (1 9 7 7 ), fo r  exam ple , reports that ch ild ren o f  d ivorce are 
referred fo r  outpatient psychiatric evaluation at nearly twice the rate o f  
nctutrciiee in the genera l popu la tion . And W allerste in  (1 9 7 4 ) reports 
dial 17 percent o f  the ch ild ren in a sample study o f  prest lioo l ch ild ren o f  
divorce "appeared in considerab ly worsened psychological o r  deve lop­
ment. d stale al the checkpoint o f  a year fo llow ing the initial findings."
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Child ren  need a balanced set o f  parents to interact with them con. 
stnntly and continua lly . In  d ivorce a m a jo r traum a occurs that upsets thij 
balanced need, and unless m a jo r supports a rc  adequately given to a 
fam ily in the midst o f  d ivorce , thc strong like lih ood  is that the trauma 

'will lin ge r on  long a fte r the actual d ivo rce and thereby be destructive i0 
both thc fam ily and society. 'I'his is why wc feel that i f  parents divorce, 
joint custody helps answer the needs o f  the ch ild , o f  thc whole family 
unit, and  o r  society.

I f  not jo in t custody, then m atrim on ia l courts must face and make 
So lom on -like decisions. T h a t is to say, the courts must weigh one 
spouse’s rights against the o th e r, on e  spouse's abilities against the other, 
one spouse's assets against the o the r, and one spouse’s liabilities against 
the o the r, in o rd e r to determ ine what is in the best interest o f  thc child, 
so that custody may be awarded to one and not to the other. T o  some, 
nam ely, Goldstein , F reud , and So ln i' ( 11)73, p. 53 ), this burdensome 
situation is the “ least de trim enta l a lte rnative ." T hey  support one-parent 
custody awards because they fea r fu r th e r immobilizing o f  children's 
psychological adaptiveness in d ivorce hy com pound ing their trauma 
with loya lly  conflicts (G o ldste in , F rued , and So ln it 1973, p. 3 8 ). Joint 
custody would am e lio rize this potential conflict since equalized parental 
power over the long ru n  w ou ld create detente, not continued hostilities. 
M oreove r, their concept o f  exc lud ing the noncustodial pa ren t from  hav- 
ing legally en fo rc ib le  visiting rights out o f  a desire to p rov ide continuity 
to the ch ild (G o ldste in , F reud , and So ln it 15)73, p. 3 8 ) can on ly be seen as 
a high ly m isplaced and distorted way oT loving ; to try  to erect such broad 
and perm anen t obstacles to natura l human re lationships is simply bar­
baric. T ru e  em otiona l stability occurs in an atm osphere o f  respect, trust, 
and love , not in an atm osphere o f  ou trigh t repression and rejection.

T o  others, however, the need o f  "hav ing" parents is absolute, 
Moszormenyi-Nagy (15)77) slates: "T h e  child's main interest throughout 
the pin, \s o f  paren ta l strife  and divorce (is) the preservation o f  his 
organ ic community , his fam ily  o f  o rig in ." I le  goes on to stress the impor- 
lance o f  the "availab ility o f  re lationship with as much o f  his integer 
fam ily o f  orig in its possible. It amounts to irra tion a l grandiosity on the 
part o f  either it spouse o r o f  a court to believe that the parent-child 
re la tionsh ip invo lv ing the o th e r spouse shou ld  o r  could ever be really 
made non-existent." F rom  a fam ily therapist's po in t o f  view, the” , the 
continu ity a child needs in postd ivorce living is in the availability o f  nil 
re lationships, not in repression as wc practice today in one-sided custody 
awards.

I low o u r judicial system might e ffect this new stability o f  joint custody 
may he seen hy analyzing the present structure from  a psychological 
po in t o f  view. T h e  responsibility upon judges in deciding custody mat­
ters is especially quite bu rdensom e, l.ik e  d  ild ren  ru nn ing  to thei' sir-
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to complain about their sibling, parents go to cou rt to settle those 
disputes they cannot am icably settle themselves. T h is  parent-child re la­
tionship between the ju d g e  and the litigants is given legal substance by 
laws imbuing the judge with the power o f  in parens patriae. On thc one 
hand, this is p ro p e r since someone must be called upon  to decide custodial 
matters with au thority . T he  parents, by the ir lack o f  agreem ent, do in 
effect give the ir au tho rity  to the judge. B u t, on thc o th e r hand , the 
courts cannot hope to  settle custody disputes am icably when parents
cannot d o  that themselves.

The adversary system may endeavor to p rom ote  equity in custody 
proceedings, ancl reso lve this c ircu la r quandary , i f  it were to  look toward 
joint custody as a viab le alternative. N o one , least o f  a ll the ch ild ren , 
••wins" o r  "loses" when the general parenta l re la tionsh ip  is encouraged' 
|,v the jud ic ia l system to be hostile, fau ltfind ing , conceited, and game 
piaying (see, f o r  exam p le , L indsley 1975 ; N ob le and Nob le 15)75). 
judges themselves a re  sensitive to this fact, and they know the ir limits 
d.indsley 1975, p. I ) . In  this regard G o ld s.c in , F reud , and So ln it (15)73, 
pp. 4 9 -5 0 ) ap tly  stated: "W h ile  the law may claim to establish re la tion - 
diips, it can in f ; i a  d o  little m o re  than give them recognition and p rov ide 
an opportun ity f o r  them  to develop. T h c  law , so fa r  as specific individual 
relationships a re  concerned, is a re lative ly crude instrum ent." F.vcn with 
, iicli a "c rude instrum ent" judges must judge, i f  on ly  fo r  the reason that 
parents compel society to settle what they themselves cannot settle. I he 
power judges d* have in this situation is considerab le , how ever, i f  we 
place cm p l*1 •>■ power to p rov ide an opportun ity  fo r  re la tion ­
ships to dev >i ».J o be st . c, 11.ere a re  m .u.y d ivorced couples who perenn ia lly  < boose 
io bickei and figh t, as i< they were still m arried . H owever, we cannot 
expect peace and o rd e r  when one-sided decisions create imbalance and 
disharmony in the postd ivorce fam ily stm cttire . A no rm a l response n, a 
iItrcat o f  lo  s is to lig h t, and a structured imbalance in the em otiona l 
sense thus means sowing the seeds f o r  a d istu rbance in the fine ly woven 
sc( o f  in te rdependent re lationships that fam ilies have as th e ir basic em o­
tional matrix f o r  th e ir lives. Jo in t custody does away with the threat o f  
loss o f  paren t o r  o f  ch ild by structu ring in relationship:, instead o f  Mm<-
itiling them out.In the light o f  this psychodynamic between the court and the litigants, 
wc feel that jo in t  custody would p rov ide a better opportun ity  f o r  i cla- 
n.mdiins to deve lop . In  reality , it means giving the divorcing coup le ,



y -
52.

expert to pu rtinpa ic  in these decisions (Boszorm cnyi-N agy 1977 ). These 
suggestions, and m ore , shou ld  and  must occur amongst concerned par. 
ties. W ith d ivorce happen ing at its present increasing speed, o u r  stability 
as a fam ily -o rien ted society is weakened. We desperate ly need new ways 
o f  adapting to thc changes as well as new ways o f  de fin ing  postdivorce 
fam ily  structures.

W e feel that a potentia lly central fea tu re  o f  new structures fo r  post- 
d ivorce fam ilies is jo in t custody. Wc cannot expect every parent to 
choose to be m ature about being a fa th e r o r  a m other, but wc can expect 
them to try to net like m ature parents i f  we give them thc legal coequal 
power that is their physical and em otiona l right and responsibility . Wc 
must be able to teach them that a fam ily is still a fam ily , even though a 
husband and wife may divorce. Such a fam ily  has dram atically changed, 
so much so that the fundam enta l basis o f  the fam ily , thc husband-wifc 
re la tionsh ip , is dissolved legally and , hope fu lly , em otiona lly , l in t  it is still 
a fam ily  when seen th rough the eyes o f  the next fundam en ta l family 
re la tionsh ip , that between the parents and thc ch ild ren . F rom  thc point 
o f  view o f  the children's em otiona l and developm enta l needs, this family 
system still needs to function and operate on a fre e ly  interacting, evolv-. 
ing basis. M oreove r, thc children's developm enta l needs will continue to* 
opera te in this m anner no matter what artificia l means we use to sepa­
rate them . T hese needs may function patho log ica lly , but function they 
must. T h e re fo re , we believe that jo in t custody m ore nearly  reflects a 
fam ily's basic needs fo r  openness and change on the one hand , and for 
the stability o f  having parents on the o the r, in the interdependent and 
g row ing nature o f  fam ily systems. Jo in t custody is thus a viable a lterna­
tive because, however ideal it may be in the present, it is also a highly 
pragmatic way o f  he lp ing and expecting d ivorc ing ( (tuples to be respon­
sible, invo lved , and loving parents.
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In the late 1970s (lie practices o f  jo int custody and co-parenting began to 
attract national attention. This was due in no small part to thc nearly 
simultaneous appearance o f two hooks; Co-Parenting: Sharing Your 
Child Squally by Galpcr [8| and The Disposable Parent: The Case Ja r 
Joint Custody by Roman and Haddad [M |. Response to the award- 
winning movie Kramer vj. Kramer helped direct attention to the option o f 
jo int custody.

Though inextricably related, joint custody and co-purcnting differ con­
ceptually and affectively. Joint custody may lie legal custody only, with­
out the shared physical custody or commitment to shared parenting that
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is n feature o f  co-parenting. Many o f  the proponents o f  jo in t custody 
have been attorney fathers denied custody o f  their children after di­
vorce, as many o f those who promote co-parenting have been social 
worker parents. Attorney fathers denied sole custody, even after appeal, 
often seem to have espoused o r advocated jo in t legal and /o r physical cus­
tody on ly as a second alternative. Estranged social worker parents seem 
to have more frequently opted fo r shared parenting and then established 
legal bases for their commitment to co-parenting. Joint custody and co- 
parenting arc further complicated by conflicting legal-advcrsary ( “ fa­
thers’ rights") positions as opposed to coopcrativc-conscnsus positions. 
The so-called fathers' rights movement often proposes that sole cus­
tody more often be awarded to fathers in contested custody situations, or 
that fathers be awarded more generous visitation rights, with jo in t cus­
tody only as a second alternative.
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Definitions

Joint custody, both legal and physical (also known as split, divided, o r 
shared custody, and even co-custody), is defined legally hy Fincbcrg:

In contrast to the split or alternating order, jo in t custody (o r 
shared custody, as it is often called) preserves, at all limes, both 
parents’ jo in t, legal responsibility fo r the child’s upbringing 
upon their separation. Thc crux o f  the order is that thc sepa­
rated parents continue to act as parents, sharing as equally as 
possible thc authority and responsibility fo r thc decisions that 
significantly affect thc life o f  their child. Physical care and con- 
Iro l is not isolated from  legal custody nor do thc parents divide 
custody in its broadest sense in such a way that it alternates be­
tween them during various times o f  thc year. [6:433|

Many writers would disagree with the last portion o f  Fincbcrg's defi­
nition and include such alternating arrangements under a broader defi­
nition o f jo in t custody.

Elsewhere, wc have defined co-parenting as follows:
Co-parc iting is thc planned, shared parenting o f one or more 
children by divorced o r separated parents, Co-parenting makes 
it possible fo r parents who arc divorced or separated to con­
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tinue to experience parenting as a responsibility and as an op­
portunity fo r a close, loving, caring relationship with a son or 
daughter. [5:678]

There arc many varieties o f jo in t custody and co-parenting ranging 
from  custody and care splitting on school year vacation periods, to split 
week, alternating months, alternate six-month periods, alternate school 
years (depending on the age o f thc child), and even “ bird's nest" a r ­
rangements, in which children o f  divorced parents remain in the same 
home (sometimes placed in trust fo r them), and former spouses alternate 
between thc home o f the children and a separate apartment o r home.
sometimes shared.

At thc very heart o f jo in t custody and c o - ' - r n r :  •eeeific ideas
about what the notion o f  “ family" includes. Advocates o f  this take as a 
given that thc intact nuclear fam ily is not the on ly viable family arrange­
ment. Family forms they recognize are single-parent families; extended 
families, whether on multi-generational o r other e xtended kinship bases: 
“ blended" families, i.e.. stepparent families. Divorced o r separated fam ­
ilies arc seen as “ reorganized" families. A ll such family arrangements ito ­
gether with other social institutions) may and do successfully carry out 
family functions fo r children: physical care and protection, affective nur- 
turancc and love, status placement, role modeling, socialization, accul­
turation, recreation, education, religion, and so on.

Legal and Literature Review

Thc origins o f jo in t custody and co-parenting in the United Stales as an 
alternative to traditional dispositions o f  children after divorce are some­
what uncertain. H istorically, fo r many centuries in English and Ameri­
can common law, children o f divorce almost always "belonged" to fath­
ers; they were considered "p roperty ." Later, under thc "tender years" 
doctrine, children were almost always placed in thc legal and physical 
custody o f  mothers. Foster and Freed cite a 1944 "Symposium on Child 
Custody" as one o f  the earliest considerations o f  jo int custody, as well as 
a 1968 student note in the Journal o f Family Law [7]. However, rv.ost ap­
pellate decisions concerning jo in t custody are from  the 1960s and 1970s; 
there arc only n few earlier decisions. Goldstein, Freud, and Solnit, in 
Beyond the bi..t Interests o f  the Child, added complications to thc issue
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[9]. Stack’s article in Social Problems in 1976 is seminal [15], However, 
most o f  thc literature concerning jo in t custody and co-parenting has been 
published since 1978. Freed and Foster in thc United States [7] and Finc­
bcrg in Canada [6] have best summarized recent legal precedents and 
opinions in regard to jo in t custody and co-parcnting. In recent years a 
number o f  nonlcgal writers have also dealt with jo in t custody and co-par­
enting, including Abarbancl [1], Ernst [<11, Galpcr [81, G re if [I I. 121, and Roman and Haddad [14]

Nonlcgal writers generally view jo in t custody and co-parcnting favor­
ably. Many o f  them view it as the most desirable custody disposition for 
children oT divorced o r separated parents. In fact. G rate and Weinstein 
title their article “ Joint Custody: A Viable and Ideal Alternative”  [10]. 
Some advocate that by statute it become the presumptive (but rebuttable) 
disposition for children o f  divorce, as it has in a number o f  states. W rit­
ing in 1980, Japcnga reports that this has already occurred in four stales: 
C a liforn ia , Iowa. Oregon, and Wisconsin [13]. Earlier, Buscr indicates 
that there arc already six states that have such statutes, but he docs not 
name them [21. In effect, many proponents o f  this approach take an ad­
versary stance in regard to jo in t custody— that it may. even should, be 
imposed even when contested. As we indicate further in this article, wc 
believe that cooperation, communication, and basic trust and agreement 
arc necessary conditions fo r jo in t custody and co-parenting to work suc­
cessfully in "the best interests o f  the child ."

Goldstein et al. v. Roman and Haddad
\n  important statement about permanency planning for children, 
lieyond the Pest Interests o f  the Child by Goldstein et al. (9|, has had n 
major impact on judicial decisions concerning child custody, especially 
fo r dependent or neglected children. In The Disposable Parent, Roman 
ind Haddad [14] correctly identify Beyond thc Rest Interests o f  the Child 
is one o f  thc most potent arguments against jo in t custody and co-par- 
nting after divorce or separation.
Goldstein et al. have made an important contribution concerning child 

ustody and the importance o f  psychological parenthood. Roman and 
laddad have made an important contribution concerning possibilities 
»r jo in t custody and shared parenting, but they arc mainly interested in 
ic courts awarding jo in t custody even when contested. However, unless
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Goldstein et al. and Roman and Haddad consider thc possibilities o f pos­
itive shared parenting by permanently separated spouses, they avoid thc
real issue.Unfortunately Goldstein et al. have influenced courts not to consider 
jo in t custody fo r children o f  marital dissolution fo r whom neglect and /o r 
dependency are usually not the real issues. They cogently arnuc that in 
contested custody only the “ psychological parent." whether biological, 
foster, adoptive, o r “ common law ," should have permanent, non-di- 
vidcd custody, with total, unchallengeable “ parental power.”  e.g.. total 
control o f  visitation with the other (noncustodial biological parent)
[9:98]:

I f  the choice, as it may often be in separation or divorce pro­
ceedings. is between two psychological parents and i f each par­
ent is equally suitable in terms o f  the child's most prediciaole 
developmental needs, thc least detrimental standard would in­
dicate a quick, final, and unconditional disposition to either o f  
the competing parents. [9:63]

Despite their obvious bias, even Goldstein et il. leave an "o u t” :
Children have difficulty in relating positively to. profiting from , 
and maintaining contact with two psychological parents who 
are not in positive contact with each other (italics added). |9 :38 |

Thc point that Roman and Haddad and Goldstein et al. miss is that thc 
core o f jo in t custody and co-parenting are positive communication and 
cooperation between former spouses who arc both still psychological 
parents. Evidence is accruing that many former .pouses can cooperate 
about co-parenting their children even though they may disagree about
nearly everything else.

Indications and Contraindications for Joint Custody and Co-parenting

Joint custody and co-parcnting may be an alternative fo r only a relative­
ly small but significant number o f  divorced o r separated parents. Most 
writers agree that there arc indications and contraindications fo r this a r­
rangement [ I ,  6, 9, 12].A ll authorities agree that there arc four essential conditions that must
exist if jo in t custody and co-parcnting are to be successful.
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I. Former spouses, despite their continuing differences, must agree 
and be able to communicate about parenting their children. They must be 
able to support each other and make flexible arrangements. There must 
be agreement about implicit rules for parenting and co -pa in ting  sched­
ules. details, and life styles. Joint custody and co-parcnting, in fact, can­
not be court ordered. To be successful it must be initiated by the parents 
themselves. In her definitive article, Fincbcrg reiterates this point [61.

But agreement docs not mean “ live and let live ." Thc concern is love 
for the child, not parental ways or style. Co-parents may have different life 
styles, but thc children must know that they have two strong advocates 
who trust each other about their children and their parenting.

2. Necessary logistical supports, including geographic proxim ity— es­
pecially in thc ideal types o f  jo in t custody and co-parcnting— must be present.

3. The children must genuinely agree to such an arrangement. Thc
agreement may not be 100 percent, but it must be basic and with few im­portant reservations.

4. A ll other contraindications to jo in t custody and co-parcnting must be absent.
Gnlper, in Joint Custody ami Co-Parenting: Sharing Your Child Equal­

ly, offe rs practical suggestions fo r scheduling; financial arrangements; 
communications between form er spouses who arc co-parenting; and chil­
dren’s adjustments to thc consistency, differences, and enrichment o f 
having two homes. The discussion o f  the resolution o f  differences and the 
possibilities fo r communication between form er spouses >' ncrhaps the 
most important part o f  her book. Successful co-parcnting involves nego­
tiations about food preferences and differences in two homes; school ar­
rangements; agreement about sexual attitudes and behaviors, as well as 
religious beliefs and practices; shared clothes and laundry responsibili­
ties; compatible bedtime hours and rituals; relatives (including former in­
laws); sharing holidays equitably, and so forth  [8],

Legal Bias
There is at least one other m ajor consideration: the attitudes and biases 
o f  the courts and attorneys. Foster and Freed find that some courts and 
attorneys arc negatively biased toward jo in t custody and co-parcnting a l­
though even where statutory authority for jo in t custody docs not exist as
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it now does in more than a dozen states, no states (with thc possible ex­
ception o f  Louisiana) prohibit jo in t custody awards by statute. In a hand­
ful o f states, common lav/ precedent seems to prohibit such determina­
tions. But Foster and Freed argue that the courts and attorneys arc not 
really biased against such judiciously approved arrangements. Rather, 
they believe that thc courts have wisely been reluctant to award such ar­
rangements when the necessary conditions arc not present (7:311. Many 
judges and attorneys fear that jo in t custody awards will return to court 
fo r further litigation. Thc only studies that address this issue have found 
that thc opposite is true: jo in t custody awards return to court less fre­
quently than contested sole custody and visitation awards [6, I I ,  I2 |. We 
agree with those who stale that the attitudes and opinions o f  judges and 
attorneys are still obstacles to jo in t custody determinations [161.

Benefits o f,Io in t Custody nnd Co-pan tiling

Co-parenting permits former spouses to remain equally involved in par­
enting even though they have different homes and separate lives. As the 
subtitle to Gnlpcr's book, mentioned above, indicates, divorced o r sepa­
rated parents and their children arc still " fam ily ." Co-parenting can es­
pecially reduce sexism in thc role models parents provide their children 
since co-parcnlcd children see both parents carrying out many sim ilar, 
shared responsibilities. Co-parenting also provides respite from parent­
ing pressures, a point widely noted as valuaole fo r parents o f  retarded 
children and abusing parents that is no less valid fo r all parents. As G a l­
pcr presents it, co-parcnting stands in its own riant as a parenting style, 
not as a therapeutic substitute o r pick-up-thc-picces alternative to tradi­
tional intact nuclear parenting. [5].

Role o f Social Workers
Thc ro le o f social workers in r t 6ard to jo in t custody and co-parcnting is 
three-fold: practice, research, and social action.

Practice. Social workers should consider this alternative with divorc­
ing parents when the conditions fo r its success arc present. They can also 
help parents create such conditions. In  addition, social workers can be in-



volvcd in planning (Jclnils and arrangements and. in some situations, can 
interpret jo in t custody and co-parenting to attorneys and judges.

Research. Further research concerning jo in t custody and co-parcnting 
is needed. First, thc actual incidence o f  de facto co-parcnting is un­
known. Many divorced parcnls practice some version o f  co-parcnting 
without a formal jo in t custody award. Nearly a ll o f  thc published re­
search consists o f  successful ease studies. Only thc legal litcratuic men­
tions parents who have tried joint custody and failed to carry it ou t suc­
cessfully. Cox and Cease especially call fo r research concerning the im­
pact o f  various custody arrangements upon children a l different ages and stages o f  development |.t|.

Social Action. Social workers can more widely interpret jo in t custody 
fo r parents and children o l divorce and can assist in developing neces­
sary supports Tor co-parenting, such as jo b  sharing, more adcqi' tc day 
care facilities, more favorable legislation, helping teachers understand 
that co-parcnted children really do have two actively involved parcnls
(not just “ mothers"), and abolishing restrictive rental o r housing condi­tions.

Social workers are often in the best position to appreciate that jo in t 
•'uslody and co-parcnting cannot be forced "pon unwilling parents, le­
gally o r  otherwise. Co-parenting is not by law but by love, ♦
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A nd  when they had brought a sword be fo re  the king , he 
said, ",D ivide the living child in two, and give h a lf  to the 
one, and h a lf  to the o th e r ."  But the woman whose child 
was alive, sa id  to the king, * 7  beseech thee, m y lo rd , 
give her thc child alive and do not k i l l i t . "  But the other 
said, ’ ’L e t it be neither mine n o r thine, but divide i t . "

In  this first recorded child custody case, K ing So lom on 
points out the futility o f  attempting to split a child in 
h a lf . But even today, thousands o f  years later, thc bar, 
bench, and psychological experts have still not mastered 
the lesson o f  this parable.

Joint custody has become one o f  thc most publicized 
placebos and least understood issues in the fie ld  o f

Forjyth/WooUey

fam ily law . Some attorneys and judges view jo in t cus­
tody as a way c reducing acrimony at the time o f  di­
vorce. They harbor the pious hope that the parents will 
work it a ll out fo r themselves. This view may be partic­
u la rly  appealing to some attorneys when tlie litigants 
cannot a ffo rd  high fees fo r  protracted contests.

Sometimes attorneys a lso urge their clients to accept 
an agreement fo r jo in t custody as a bargaining lever. 
They may tell a woman, fo r  example, that they will 
o ffe r jo in t custody to get a larger settlement in negotia­
tions with opposing counsel. In other situations, they 
may urge a male client to accept ‘ ‘ jo in t ’ ' rather than 
“ so le " custody, in order to  bargain fo r his w ife’s com­
pliance in a divorce action. But children are not negotia-
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A  j o i n t  c u s t o d y  a w a r d  m a y

ble and their custody shou ld not be an issue fo r b lack­
m ail o r ba rte r.

When thc issue o f  custody may be contested, the at­
torney shou ld not even suggest jo in t custody as an a lter­
native. Instead o f acquiescing to the idea o f  a jo in t cus­
tody agreement, the attorney should urge the client to 
seek tnerapeutic help from  a loca l fam ily  service, private 
practitioner, o r conciliation service to w o rk  out accept­
able custody arrangements. Failing agreement o f  the 
parties on custody, the attorney should move to gel a 
court o rder immediately fo r  psych rbg ica l evaluation 
fo r  court testimony to  assist in determining which 
parent’ s custody w ill be op tim al fo r  the child.

RESOLVING OLD CONFLICTS
A jo in t custody award may tem porarily  silence a cus­

tody dispute today, but what happens tom orrow ? The 
concept sim ply sweeps the custody issue under the rug 
while ignoring thc fact that the parents may not have 
resolved the neurotic conflicts o f  their fo rm e r re la tion ­
ship. Awardingaj oinlscustody^j udiciallyj>con d ories'Two 

‘ tparcntsvcxerci STng^th eir^o ld cbatli es'sfcr^con tro ll The 
children may be severely victimized in the process.

It is easy to  understand why attorneys, judges, and 
psychotherapists would seek to diminish acrimony in a 
case. Yet itris^fantasy.^lo.^bclievesthatrchangingdabels.*- 
chahgc?fc3mg?indT?eh'aviOTS^tiaTrofound leveL The 
professionals are often dealing »vith enraged, a ffron ted , 
hurting persons who seek ven?eancc and protracted lit-., 
igation that they can ill a f fo rd . W hile professionals at­
tempt to reduce the con flic t with jo L il custody awards, 
in the long run their e ffo rts  may produce greater and 
more long-lasting nightmares fo r  the children and adults 
involved in the cases.

• Legal edicts cannot force parents to agree on child 
rearing questions. Sometimes therapeutic intervention 
o r mediation may indeed produce great success in help­
ing thc parties co-parent, but the fate o f  children should 
not rest on that possibility o f  success.

Legal orders cannot be predicated on good intentions, 
but must take into account existing facts and behaviors. ’ 
A jp in trcustodym w artLshou ld  motcrcst •om h eu lt im a te  

<^hopc tbat^successfulxo-parenting:may'-fesuU^AVhcn a ll 
available evidence indicates that the parents cannot 
agree that the sun w ill come up in the m orning, much 
less on thc handling o f  their children, a jo in t custody 
order w ill not change anything.

Bobctle A d le r Levy, M .A ., C .S . W ., is a psychothera­
pist at the Conciliation Service, Dom estic Relations 
D ivision o f  the Circuit C ou rt o f  C ook  County, Chicago. 
Caro le R . Chambers, P h .D ., is an associate p ro fesso r o f  
human development at Mundelein College in Chicago. 
This article was adapted f r o m  "The F o lly  o f  Jo in t Cus­
tody, "p ub lish ed  in the M arch issue o f  the Illinois State 
Bar Jou rn a l.

t e m p o r a r i l y  s i l e n c e  a  c u s t o d y

How  docs jo in t custody serve the child’ s best inter- \  
cst o r  needs? In one o f  the m ore grotesque examples /  
o f  jo in t custody, we have seen a judge a l a hospital at L  
3 :3 0  a .m . signing consent fo r  an emergency appcndec- t, 
tom y. The ch ild ’s li fe  was threatened, but thc hospital 
did not want to assume liab ility  when one parent said V 
“ yes" and the o th e r “ n o "  on a consent fo rm . F o r- 
ti’ nately, the judge was reached by the hospital in time, / f  
since the ch ild ’ s appendix was about to rupture,

In  another instance, two children were enrolled in 
separate schools by the m other and father who had jo in t 
custody. Thc children were en rolled by one parent in a 
parochial school and by the other in a public school.
Since the custody o rd e r stated that the children would 
live alternating weeks with each parent, the parents 
fe lt free to  exercise their differences on the young­
sters. When the ch ildren attended one school, they were 
truant from  the o the r. They were failing in both schools 
and deeply traumatized psychologically . Yet each par­
ent was exercising his o r her “ righ ts" under a jo in t cus­
tody decree.

IN THE BEST INTEREST?
How does it serve the ch ild ’ s best interest o r needs i f ,  

as Justice Felice K . Shea points out below, it may well 
deprive that child o f  “ stability , serenity and con­
tinuity” ? D odd  v. D od d , 403 N .Y .S .2d  401 (1978), a 
m a jo r holding in New  Y o rk  regarding jo in t custody, 
points out its potentia l h o rro rs . Justice chea stated that 
jo in t custody may be in defiance o f  the cm. ren’s best 
interest, making them  prey lo  division, as the adults’ 
hostility focuses on the manipulation o f  the children.

It is well recognized that the children o f  divorce are 
subjected to severe strain , and that children often 
experience loss o f  security and feelings o f  rejection 
as a concom itant o f  their parents’ separation. Ex­
perts in the fie ld  have expressed opposition to 
divided custody on  the ground that change and 
discontinuity threaten the ch ild ’ s emotional well­
being. It is argued that jo in t custody between 
parents usually requires that “ shuttling back and 
fo rth "  o f  thc ch ildren which must inevitably lead to 
the lack o f  stability in home environment which 
children require . M oreove r, jo in t o r divided 
custody may exacerbate the adults’ use o f  the 
children to defeat each other in defiance o f  the 
children's interest in  stability, serenity and continu­
ity. In  attempting io  maintain positive emotional 
lies to two hostile adu lts, children may become prey 
to severe and cripp ling loya lty  conflicts.
Court opinions m ake it clear that interests o f  the child 

is a separate issue from  parental fitness. An award o f  
custody to one paren t does not legally imply that thc 
other is un fit. Both attorneys and psychotherapists need 
to  help parents understand that custodial awards arc fo r
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the benefit o f  thc child and not the parents, and that 
no stigma attaches to being noncustodial. The o rder is 
ra ther a demonstration o f  concern o f  the needs o f  the 
children .

There are two basic versions o f  jo in t custody: jo in t 
“ legal”  custody and jo in t “ physical”  custody. To in t 
i lle g a l t i-cu ito3ynF 'th  e-shared :d edsionrmaking~of~the' 
^parents rcgardingTipbringirigTcducatibn^rrdigionrand 
-medical, frnanriat and recreational requirements o f  the 
children , lo im  p h y s ic a l”  custody consists o f  children 

...liv ing  with each parent’ fo r  equal periods o f  tim e.ri'"- 
It is iron ic  that the terms co-parenting and jo in t p a r­

enting have been used synonymously with “ jo in t cus­
tody ”  in lega l term inology and in many articles in thc 
lay  press. Co-parenting o r jo in t parenting is the practice 
o f  divorced o r separated parents who mutually choose 
to  remain actively involved in the lives o f  their children. 
M any share equal rights and responsibilities in decision 
making and care-taking o f  their o ffsp ring , even though 
legal custody has been granted to one o r the other 
parent.

In these instances, t l r  patents have made an emo­
tional and m ora l commitment to their children. They 
recognize that the children have the right to ongoing 
parenting from  both o f  them , but that it is the parents’ 
responsibility to work out achieving that together.

This m o ra l agreement cannot be dictated by the courts.
It cannot be legislated. It m ay , and op tim ally should, be 
achieved by  the parents. But the court cannot m ake it 
happen by its own order.

CALIFORNIA’S NEW STATU7"
In January 1980, C a lifo rn ia  enacted jo in t custody leg­

islation (Assembly B ill N o . 1480). As defined by this b ill, 
jo in t custody means, “ An order awarding custody o f  the 
m inor child or children to  both parents, . . . physical 
custody shared . . .  to assure the child . . . frequent and 
continuing contact with both parents; provided, how­
ever, that such order may award jo in t  lega l custody . ”  

Obvious ly , this distinction may <-rcate much con fu ­
sion both in  law and fo r  children. W ho w ill oversee the 
parents’ agreeing on schools, religious training, clothing 
needs, pediatricians, orthodontists, vacations, haircuts, 
ad nauseum l Yet, guidelines fo r these everyday realities 
should be determined i f  there is to be jo in t legal cus­
tody. Dissension in these matters may rip  children just . 
as much as bouncing them from  house to  house.

U n fo rtunate ly , judges cannot rea lly predict thc capa­
city o f  the adult parties to  co-parent and should not 
issue jo in t custody awards since they cannot be assured 
that they w ill operate in the interest o f  the children. 
Justice Shea, in D odd , points out thaftwhReWi?<x>ncepT 

* o f  jo in t  custody -sounds-dikc atgood ideaTTherparentsV 
<self-csteem should noraakeiprecedence over-lhe interests 
tb f the ch ild  i h  judiaal^dcliberations:

Jo in t custody is an appealing concept, ̂ ^^pgm itsjf:

. the court to  escape an agonizing choice, to  keep 
from  wounding the self-esteem o f  either parent and 
to  avoid the appearance o f  discrimination between 
the sexes. Jo in t custody a llow s parents to have an 
equal voice in making decisions and it recognizes 
the advantages o f  shared responsibility fo r raising 
the young. But serious questions remain to be 
answered. How  does jo in t custody affect the 
children? W hat are the factors to  be considered and 
weighed?
When jo in t custody is awarded as a means o f  assuag­

ing the pain o f  both parents lo  prevent “ wounding the 
se lf-esteem " o f  the litigants, we aremot-consistent-with. 
/our^primary.concern which‘ls'the~best--Intcrests o f  t h F  
ch ildrenTToo often., acrim ony o f  the marriage is carried 
into the resultant divorce. Parents all too readily bring 
the patho logy o f  the m arriage in to  later interactions and 
the children arc tom  between the two.

Let’ s suppose the parents have an “ amicable div rce”  
(at the tim e), and believe that they can live by a jo int 
custody agreement. They have the ir attorneys submit that 
to the judge as an agreed o rde r. Evendn^his-siuialiqnihei. 

geo urt w ou ld  be abdicating jud iria la -esponsib ility jf it d ia^ * 
nol-clearly designate a parent-with both legaland physica l# 

t custody o f  th e  child.
(Continued on next page)
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T h c  parents who are m o ra lly  committed to  sharing 
the rearing o f  their children, and em otiona lly  able to  
co -paren t, w ill no t require a jo in t  custody o rd e r to  do 
so . T hey  w ill interact and agree on child rearing issues 
w hh oa t v io la ting  an award o f  custody— both legal and 
physica l— to  one paren t.6K .lhe par.cnto cannot in te rart 
-p rod n rtiv a ^ lh C T ljo in t ' rw y f/ ty g j' i l l r b e . damaging dov 
a  d n k L r' -

NOT REALLY JOINT CUSTODY •
W h a t presently occurs under the label o f  jo in t cus­

to d y  is a smokescreen whereby parents are given the 
aw ard  because o f  their expressed good intentions o r 
because they cannot resolve between them who the cus­
to d ia l parent should be. Then , by the interjection o f  a 
p icke r fence around the words “ jo in t custody ,”  one 
p a ren t is granted physical custody by ju d g e ’ s fia t o r by 
E tio rney ’ s u rg ing . By so doing, the court has allowed 
the parents to  be duped in to believing that what exists is 
jo in t  custody, a term which has rea lly  been underm ined.

C h ild ren  su ffe r either way, as each paren t insists on 
con tro llin g  p lans o r whereabouts o f  the ch ild . Thus, 
post-decree litigation p ro liL .a te s . Awarding jo in t cus­
to d y  while specifying separate physical custody is an in ­
stance o f , “ W hat thc large type hath given, the sm all 
type  hath taken  away.”

S om e judges and attorneys are supportive o f  the con ­
cept o f  jo in t custody. On closer exam ination, however, 
thefy^Sestfil opera lTni^hderlhe;assumption.'that'ihcxe'*'. 
s h o u ld  -be a .'p  nm a ryhb in  e~ an d ‘ a ip rim ary -p ar ent; jw i th 
^liberal v isitariohT igH ti?fof^hciitheppaf'cntT This is no t 
j o i n t  custody. As the court noted in D o d d  v. D o d d , 
“ w hen  physical o r actual custody is lodged p rim arily  in 
one parent, custody may be ‘ jo in t ’ in name on ly .”
. I t  is dishonest to state that parents have jo in t custody, 
bu t separate physical custody. In  fact, they then have a 
custodia l pa ren t and a noncustodial paren t wrapped 
together in a  jo in t custody agreement which by legal 
de fin ition  is rendered meaningless. U ltim ate ly , when the 
f irs t  crisis arises, thc duplicity o f  term inology w ill result 
in exactly what the courts do not want— a return by the 
paren ts fo r  enforcement, interpretation o r reversal as a 
p o s t-d ea ec  o r  appellate m atter.

CONCLUSION 
O ne can sympathize w ith . 'dges, attorneys, and legis­

la to rs  who wish to reduce tl c acrimony and court con­
tests by considering jo in t custody. But the courts should 
n o t a rt upoD such agreements with fa v o r— particu la rly 
w bcn  parents are extremely contentious. The battles o f  
the m arriage , long after, w ill take their to ll on thc ch il­
d ren  in a jo in i  custody agreement, especially i f  the par­
en ts must re turn to the courts fo r  the ad jud ication that 
d id  Dot occu r at the time o f  the disso lution .

There is n o  question that divorce m ay be a bitterly 
p a in fu l experience to a ll invo lved— children , parents, 
a n d  grandparents. But adults can change and can be­

come m ore  effective parents when the turmoil o f  an 
unhealthy marriage is ended. This is most like ly when 
each goes into therapy o r  when they jo in tly  seek thera­
peutic help.

An ailing marriage affects the ab ility o f the parents to 
relate no t only to  each other, b lit to  their children as 
well. Peop le do have the ab ility lo  deal with and su r­
mount crises, and to grow as a result n f  them. U sua lly  
they need some supportive therapeutic assistance to 
achieve growth in the experience.

Children , like their parents, can grow as a  result o f  
successfully coping with the divorce crisis. However, 
they a lso may need some psychotherapeutic intervention 
in the process. Optim ally , they should have two con ­
cerned parents explaining that they both love the ch il­
dren and that their marital prob lem s are with each 
other. Idea lly , the parents’ ab ility to  co-parent is an 
expression o f their concern to the youngsters.

But court orders cannot produce the optim al. That is 
wh; ’ t behooves the court to provide a firm structure by 
wh the children, as well as their parents, can begin 
to  . „u i ld  their lives. This structure may be shaken by a 
jo in t custody decree, when parents arc ordered to agree 
on substantive issues o f  cu\ld rea rin r. Thus thc court 
should determine which parent ultimately w ill have the 
fina l responsibility fo r the caring and rearing o f  thc 
children . Judges may order an evaluation by a psychol­
ogist, psychiatric social w orker, or psychiatrist to help 
determine the best psychological parent. Thc award fo r  
custody should be based on the capacity to carry thc m a­
jo r  load in parenting. V isitation is still crucial so that the 
(child does not feel "dum ped ”  by either parent, c ^ w . .  

Parents may divorce, but parenting is forever. TheyV -. 
* do not divorce their children, o r shouid not i f  they rea lly  p":

have any emotional investment in their youngsters__
Professionals should explain that jo in t decision m ak­

ing can be o f  more value than jo in t custody. Two di­
vorced parents who amicably can make jo in t derisions 
arc be lter than two « onvradictory parents.

Wc, ss therapists, attorneys or judges, must try  to 
help parents to achieve the ability to co-parent. As ch il­
dren grow , parents need a ll the help they can gel— pa r­
ticu la rly when dealing with adolescents.

It is the parents’ responsibility to  remain actively 
involved in a constructive manner in thc lives o f  their 
children. The courts can and must, however, provide a 
basic fram ework whereby thc children and parents have 
the greatest opportunity to rebuild and function produc­
tively a fte r the term ination o f  thc marriage. This is best 
done by clear and separate orders fo r custody and visita­
tion , but not by making the children the victims in jo in t 
custody awards. 

vAttomcys should explaln th at scparatc'custodial and 
^visitation ordcnTdonot prevent thSrTo^parcntirfg. They 
do not need a jo in t custody award in court in order to 
co-parent or to be good parents! ’ ■
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lx?<Ji^ CUJi Oĵ  ~UV> C*Uv(| (J\ 0(AA^(i/jA. •■VtXt&i /VWfeAL t̂| ' '^  COj.<yiy

o^ r(vJU/\ <U'> , + A j opp  i^  JM  (X -d to  o\ d J ^ d M y  .-



 I Q t e  best Vwigrgsf ypfjHanertt
w e j p ^ r e  6 p  T i e  c t u M r e ^  e u e c ^ j  e p . P o K i

. 5 l « c \ ) \  b>C — M a ^ i g _ . g y v i l ~ k ^evx " f t )  c o ^ n o e  
f e l a . i t Q f lS h ‘>£_ p p  Tt~t^ p g r e v v t

. d .U - l\c i  |, T l w l  " t i e  p o 5 ^ i  ^ i I ' T j  o p  , j o > p T  j

‘ ) C b . - . C M S ' h ' d L j  j ) \ ^ | (
. p i .r st r o / i  $ j ^ e r c ^ c n  ,

K ^ j C V ^  Cx'^vw^.'vCf.CL'Uj C)VV " c i i l cJirU-v^ UL 
I*, A&W Lhfr. - t t a .  u ,trA -< i, 11 . . .  tr\ c W ^ d U jL v

J r ( $ M a /-rAi.'tfci^ J te  c a u .u . c>  ̂ 'fivc.cA. xi^y. crv

■ i k j
,<ls\\C^<Q& J 2 k  -1. C CiiliL^ UMcL^cS-t^

J S.W& p e t A rc ^ X  /WMrV-A dL^Ot /

T^W- Jujfc{.^cJrw .v» p t c ' i i A  ^ V o - v d t i  J W  M 4K  w n a J l i L

iT x j/ l li l/ i ' d v j"  "”Uaj2 C trc v l j, tpX<£AY\ ,  ̂ C ,0 \
w'l a JLaI j) dU . u . d i  <(. N>' fO£  W o M  T i t  S _|-£.cyn t J U

. |a a /T ~  p x j i t ' j i .  d X - fz s ^ -v  J jx ^ i x  a  v i
oryx^ ‘-LfeUA.ijfvi^/X ./7Xc<j2.C-«£ C U n ^  k ^ x J l l ^ Q  •■'Wo
(. li r i^ 'n v p  ,.o ( Oyu  t£ i t/dtrc>T» u ;tX l~  y ,v t ‘||.G^L.a.xt'^ cvv
C<TH>vt^c(. j v a  i^ xT -l. p a c £  ' W -tU .v ^  T l - a  dfi I'--’
/ mT  t c p  <’YNv> c'^A ^ v l^ T  ^
wzx/- ix a cU /vu J t aa  cj 111 “f o  jjVuA/ttC^ a d OtS*J'



c P H u ^  / ic j j- iA J iA d l t J 2 ^ & u u l

• ^ 'V O x ^ d U ^ j W a^ l LOzX  T^ut o-^ y t y a jd h  O'
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feet a child's future and, at the most discrepant, a two-to- 
one parental split with regard to child care, joint custody 

should be made the presumptive choice in our courts. U n ­

less there are compelling reasons to the contrary involving, 

for instance, the physical or psychological incapacity of 

one parent, chronic alcoholism, drug addiction, or abso­

lute— and proven— disinterest in caring for the children, 

courts should proceed with a presumption in favor of joint 

custody of children after a divorce. An d just as all laws per­

taining to marriage and divorce ought to be made uniform 

throughout the land, joint-custody legislation should, be 

nationwide in scope and application.*

Joint-custody bills are slated for consideration in Cali-

* The National Conference of Commissioners on Uniform State Laws, Chi­
cago. Illinois, has proposed the one example of a Uniform Marriage and Divorce 
Act (1970) that we have. In their version, child custody is handled as follows:

"Section 402 (Best interest o f the child). The court shall determine cus­
tody in accord with thc best interest of the child. The court shall consider 
all relevant factors including:
(1) the wishes of the child's parent or parents as to his custody;
(2) the wishes of the child as to his custodian;
(3) the interaction and interrelationship of the child with his parent or 

parents, his siblings, and any other person who may significantly 
affect the child's best interest;

(4) the child's adjustment to his home, school and community; and
(5) the mental and physical health of all individuals involved.
The court shall not consider conduct o f a proposed custodian that does 
not affect his relationship with the cuild,"

Other than this last stipulation, which at least safeguards against punitive 
custodial awards, these guidelines obviously are of little help to judges faced 
with difficult custody decisions. Although we applaud the move to institute 
uniform custodial legislation, this particular proposal is in essence no different 
from the amorphous, and abused, state legislation that now exists. It still en­
courages an citherfor view of child custody and offers no way to implement 
what is, after all, an unsatisfactory arrangement.
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fomia and Pennsylvania. The following, excerpted from 

releViJit passages in a proposed Oregon reform bill 

(House Bill 2532,1977— a compromise bill was adopted by 

the legislature instead), is quoted here as one model (the 

italics are ours):

(1) In  determ in ing custody o f a m in o r ch ild , . . .  the 
court shall give p rim a ry  consideration to the best in ­
terests and w elfare o f the ch ild . In  determ in ing the 
best interests and w elfare o f the ch ild , the court may 
consider the fo llow ing  re levant factors:
(a) The em otiona l ties between the ch ild  and other 

fam ily  m embers;
(b ) The interests o f the parties in  and attitude to­

ward the ch ild ; and
(c) The desirab ility  o f con tinu ing (an ) e x is t in g  (re ­

la tionsh ip ) relationships.
(2) The best interests and welfare o f  the child in  a cus­

tody matter shall no t be determ ined by iso lating any 
one o f the re levant factors re fe rred  to in  subsection (1) 
o f th is section, o r any o the r re levant factor, and re ly ­
ing on it to the exclusion o f  o ther factors.

(3) N o  preference shall be g iven to the m other ove r the 
father fo r the sole reason that she is the mother.

(4 ) Joint custody shall be encouraged. In determining the de­
sirability o f joint custody, the best interests and welfare 
o f thc child as described in subsection (1) o f this section 
shall be o f primary consideration. Joint custody m ay be 
appropriate under one or more o f the follow ing circum­
stances:
(a) .W h ere there exists an amicable relationship be­

tween the parties and they are able to communicate 
and generally agree with each other concerning  
joint decisions affecting the welfare o f the child.

(b ) Where both parties are em ployed and the child

t i
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would benefit by the assumption by both parties o f 
joint responsibility fo r care and maintenance o f the 
child.

(c) Where the child is o f such age or emotional develop­
ment that the child would benefit from experiencing 
the advantages o f joint custody.

(d) The health or other conditions o f one party are such 
that custody o f the child by that party alone may be 
undesirable.

(e) Where legal conditions exist such that the interests 
o f the child would be best served by joint custody.

(£) Where the parties live in sufficiently close proximity 
to each other that the child's life is not disrupted to 
any significant degree by joint custody.

(g) Any other circumstances that tue court may deem 
appropriate.

(5) In determining custody of a minor child, . . .  the 
court shall consider the conduct, marital status, in­
come, social environment or life style of either party 
only if it is shown that any of these factors arc caus­
ing or may cause emotional or physical damage to the 
child.*

This last stipulation is meant to further support Ore­

gon's no-fault divorce laws and undermine the custom­

ary, though waning, relevance of marital fault as applied 

to custody decisions. Elsewhere this bill provides "for the 

care, custody, support and maintenance of the minor chil­

dren of the marriage by one party or by the parties jointly.

• Oregon Legislative Assembly, 1S77 Regular Session. House Bill 2532. This 
bill failed to pass. A compromise. Senate Bill 446, did pass and became effective 
law on October 4,1977. It simply provides that the judge may decree joint cus­
tody. The language of tlie bill does not expressly encourage joint custody, nor 
does it set forth the criteria for when it wculd be appropriate, to decree joint 
custody.

Nothing in a provision for joint cus tody precludes the court 

from specifying which parent is to provide the primary hous­

ing or from leaving such decision to the parties [italics ours]."

W e  are in accord with all the provisions of the Oregon 

bill but would make them stronger. Rather than "encour­

age" joint custody we would argue that it should be the 

legislated presumption. In the words of the proposed 
Pennsylvania Bill:

Section 17 (b) Both parents shall have an equal right to 
seek and be granted custody, and to be fully considered 
for custody, and both shall enter the proceedings as fully 
fit and competent until proven otherwise. Neither parent 
shall be presumed to have the right to custody, or to serve 
the best interest or welfare of the child or children better 
than the other parent merely because of their sex, or the 
sex and age of the child or children. In the best interest 
and permanent welfare of the children every effort shall be 
made and taken to continue the relationship of the parent 
and child, and thc possibility o f joint, equal, co-custody shall 
be given first consideration [italics ours].4

It has, of course, been argued that to call for a presump­

tion in favor of joint custody is coercive. But those who 

argue along these lines conveniently forget that the cur­

rent bias in favor of the mother is itself coercive. They for 

get, too, that the lives of families are increasingly, even 

radically, subject to outside influence, whether from rock 
music, television, peer groups, or any number of social

* Wc omit thc last sentence of this part of the proposed Pennsylvania Bill as 
we are not in agreement with it. It states: "Under a co-cuslody arrangement one 
parent shall have primary custody and the other secon Ian Mody; child or
children shall reside with parent having primary custoc of proposed
bill from personal communication with George Doppler'



children of divorce, groups are being held on an experi­

mental basis in some of the Minneapolis schools. All these 

programs are free and all are professionally staffed. Assist­

ing the ?‘Jf are considerable numbers of volunteers, 

themselves trained by the Domestic Relations Division of 

Hennepin County, Minneapolis's Department of Court 
Services.

While each of these programs is extremely valuable, we 

will examine a few that axe most relevant to our concerns 
in order to give some idea of what court-connected family 

services can do successfully. In describing its custody m e ­

diation program, the Minneapolis family court states that:

Mediation counseling is a method used by the Family 

Court and Domestic Relations Division of the Department 

of Court Services to assist parents with conflict resolution 

• in contested custody issues. The focus upon self- 

detemination by parents in the process or mediation is 

consistent with the intent of no-fault divorce, the e m­

phasis upon best interests of children, and identification 

of parenting qualities rather than marital discord. If par; 

ents can be helped to arrive at their o w n  decisions, contin­

ued responsibility and accountability for the effectiveness 

and viability of their decisions remain with them— not the 

external agencies of Court and Court Services.

Mediation, an alternative to investigation, recommen­
dation and court decision, is based upon the assumption 
that in the vasl majority of cases, both parents are capable 

custodians. Further, experience confirms that parents are 

often able to reach decisions in a neutral facilitating set­
ting with skilled counseling toward custody resolution.
Self-determination of the custody issue is a primary goal 

in mediation counseling, but other benefits are also ap­
parent.
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• Self-determination is far more effective and lasting in 

the ongoing relationship of parents with the children 

and each other.
• Parents are involving themselves in the process of con­

sidering the issues relevant to the best interests of their 

children.
• Children are given an opportunity to provide active 

and direct input into the decision-making process.
• Parents taking responsibility for the custody decision 

can be affirmative of their love and concern. It m a y  re­
duce children's fears of abandonment and guilt about 

the "losing" parent.
• Acrimony and stress associated with dissolution pro­

ceedings are likely to be reduced substantially. •’

• Later visitation problems m a y  be ameliorated.

• Needless court litigation by reason of stipulation aris­

ing from agreement can be avoided.

1 , In some instances, mediation will not result in agree­

ment, and therefore determination of primary custody is

still necessary. The counselor is then responsible for pro­

ceeding with a more traditional study, evaluation, and

recommendation for the Court's consideration.2•

It should be added that preliminary statistics suggest 

that mediation has been m u c h  more successful than the 

older investigatory model. O f  course, from our point of 

view, all mediation/counseling services should be volun­

tary except w h e n  custody.is disputed. In disputed cases, 

w e  believe attendance at court-connected or private 

mediation/counseling clinics should be mandatory (where 

clinics exist!).

A  second Minneapolis program sponsored by the fam­

ily courts is called "Divorce Experience," a three-session 

program focusing primarily on the emotional experience
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T o :  C h a r l i e

F r o m :  N a n c y

R e :  C h i l d  C u s t o d y  d r a f t  b i l l

T a m  C o o k  d r a f t e d  t h i s  b i l l ,  t a k i n g  t h e  r e f e r n c e s  t o  m e d i a t i o n  f r o m  

t h e  s t a t u t e  o n  m e d i a t i o n  i n  d i v o r c e  p r o c e e d i n g s .  I t  h a s  b e c o m e  a p p a r e n t  

t h a t  r e q u i r i n g  m e d i a t i o n  w i l l  b e  i n e f f e c t i v e  i f  t h e r e  i s  n o  m o n e y  t o  

p a y  f o r  t h e  s e r v i c e s  o f  m e d i a t o r s .  E v e n  t h o u g h  m e d i a t o r s  f o r  d i v o r c e  h a v e  

b e e n  i n  t h e  s t a t u t e s  f o r  s o m e  t i m e ,  t h e y  h a v e  n e v e r  b e e n  u s e d  a s  f a r  a s  

I c a n  d e t e r m i n e .

D i s r e g a r d i n g  t h a t  i s s u e ,  I w o u l d  l i k e  t o  c h a n g e  t h e  d r a f t  a s  f o l l o w s :

P g . 3, l i n e  4:

P g  3, l i n e  8: " C o u n s e l  f o r  t h e  p a r t i e s  m a y  a t t e n d  a l l  c o n f e r e n c e s "  

A t t o r n i e s  p r e s e n t  m a y  d e s t r o y  m e d i a t i o n  a t t e m p t s  t h r o u g h  

l i m i t i n g  w h a t  t h e i r  c l i e n t s  s a y .  T h e y  s h o u l d  n o t  b e  

a l l o w e d  t o  a t t e n d ,  o r  i t  s h o u l d  b e  s t i p u 1 a t e d  t h a t  

t h e y  m a y  a t t e n d  o n l y  a s  o b s e r v e r s .

" T h e  c o u r t  m a y  a p p o i n t  a n y  p e r s o n  t h e  c o u r t  f i n d s  s u i t a b l e  

t o  a c t  a s  m e d i a t o r "

P e r h a p s  a s e c t i o n  s h o u l d  b e  a d d e d  t h a t  t h e  j u d i c i a l  s y s t e m  

w i l l  s e t  u p  r u l e s  o f  p r o c e d u r e s  a n d  s t a n d a r d s  f o r  m e d i a t o r s .


