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o f  the measures was not allowed to rigidity into a 
stalemate or stand -o f f that might once again have 
kiOed jo in t custody legislation.

A mandatory appellation becomes a mandatory 
assumption

Why is the measure so frequently referred to as 
California's "m anda to ry ”  jo in t  custody law?

Midway in the legislative debates. AB 1480  was 
o ffhanded ly characterized as "m and a to ry "  jo in t 
custody, an appelation most o ften  bestowed by 
opponents in an attempt to rationalize support to­
ward SB 477 .  Fo llowers o f  jo in t  custody have also 
assumed the statute to be “ m andato ry ” .

The reasons fo r  such an opinion seem to lie in 
an interesting amalgam o f  law, legislature and 
literature.

Just p r io r to introduction o f  AB 1480 to the 
legislature, Woodland Hills, Californ ia , lawyer 
Burton Bach had been counseling a divorced, non­
custodial mother, who wished to seek the sharing 
o f  jo in t custody with her fo rmer husband. Earlier, 
upon divorce, she had opted fo r  giving custody to 
the father since she was apprehensive about her 
ability to obtain work and establish a home and to 
assume the obligations o f  custody. But, prio r to 
passage o f  AB 1480 , and despite the aid which Bach 
could provide, she decided not to proceed in the 
quest fo r  joint custody because o f  apprehension 
that custody litigation would create an atmosphere 
so antagonistic fo r child and parents as to je op a r­
dize their already tenuous relationship.

Bach authors a satirical commentary , “ The 
Bach's Score ,”  published in the southern Ca li f ­
ornia newspaper fo r the legal community , The 
Los Angeles Daily Journal. He was intrigued by 
AB 14 8 0 .  With tongue in cheek, and satire so 
obscure it may have eluded those who were com ­
pulsively intent on the jo in t custody topic, on 
June 1 1, 1979 he bemoaned the do-gooders in the 
legislature, "One o f  the few areas o f  litigation still 
permitted lawyers to make healthy contributions 
to their Keogh accounts was the good old-fashioned 
child custody fight. . . . between "n o  fau lt ”  
divorce and the kind o f  clients whose assets usually

range between zilch and zilch and a ha lf , all the fun 
and most o f  the p ro f it has evaporated from  the 
domestic relations cases. The on ly  thing le ft fo r  
the parties to tight about (and thereby enrich their 
counsel) is the custody o f  the ch ild ren .”

In defense o f  Bach and to rectify an impression 
most others failed to read, he concluded, " I  ask 
you : Can we accept such a radical concept as that 
o f  ' jo int custody? ’ . Y ou  bet we c a r - a n d  the 
sooner the bette r!”

But, un fo rtuna te ly , few read the satire to its 
conclusion. Instead most remembered the p rom i­
nent bold face heading o f  the article, “ Mandatory 
Joint Child C .stody B i l l -A  Help O r a Hinderance 
to Lawyers?"

The headline became the popu lar definition o f  
AB 1480 , The bill, however, contained no demand- 
ingly rigid requirement fo r the decree o f  jo in t 
custody,

Subsequently , the adoption from SB 4 7 7  into 
AB 1480 o f  the requirement fo r the court to indi­
cate reasons fo r not granting jo in t  custody has 
caused jurists to remark that the effect is almost 
tantamount vo "m anda to ry , ”  however.

Transit ion : Public perception o f  court 
implementation

Sole custody defea ts the use o f  divorce as a 
social remedy by perpetuating the winner, loser 
antagonisms. On the other hand, jo in t custody 
intervenes on behalf c f  the ch ild ’s interests to cur­
tail a paren t ’s opportun ity fo r  extending pre­
divorce antagonisms through captive custody by 
requiring more equitable access. Fo r the June 6. 
1979 Assembly Judiciary Committee hearings,
Persia Woo l ley  testified, " [  interviewed and listened 
to litera lly hundreds o f  divorced parents with all 
kinds o f  child custody arrangements. My research 
shows this (that jo int custody won't succeed unless 
parents have a “ friendly d ivorce”  and initiate jo int 
custody between themselves) to be a completely 
erroneous assumption on the part o f  the pro fes­
sionals. It is not necessary to be friends with your 
ex spouse in order to become an effective co-parent, 
although most parents who agreed to share their
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children reported that their hostilities diminished 
after sharing was instigated. A ll sharing parents 
interviewed reported that the paramount considera­
tion was that each parent must respect the rights 
and needs o f  the children to have normal relations 
with the o ther parent.”

A similar emphasis was conveyed to the legisla­
tors in correspondence from Virginia Anne Church, 
" I t  makes sense to me to design a therapeutic ho ld ­
ing pattern, putting parents on notice hat the 
children will continue to have two parents and that 
whether or not they love and desire to live with 
one another they will continue their responsibilities 
as parents, learning to cooperate, o r  forfeiting the 
nghts to guide their ch ildren ." Dr. Church is a 
psychologist, practicing attorney , fo rmer dean o f  a 
Qiicago law school and past chairmen o f  the 
American Bar .Association Committee on Marriage 
Counseling and Conciliation.

We are now in a period o f  transition. Chapter 91 5 
o f  the Statutes o f  1979 is being implemented. 
Implementation is being conducted by professionals 
in the several related fields who counseled, litigated 
and decreed under the fo rmer statute. Many are 
aware o f  the failures o f  the pre' ious procedure, yet 
some retain a vested interest in past decisions and 
skepticism about the change. Unti l more exper­
ience is gained and new practitioners enter the field 
the transition may be uneven. The transition is not 
entirely the c ou rt ’s responsibility. As stated at the 
outset, the transition will be aided by the expecta­
tions o f  the parents prior to a court hearing condi­
tioned by their awareness o f  the new statute. But. 
now we conclude with the caution o f  another 
parameter: the expectations o f  parents will also be 
conditioned by their impression o f  the c ou r t ’s 
implementation o f  the law's policy intent and 
precepts.

Literature and Sources

Throughout the 1970's articles and boobs fo r the professional and lay public about jo in t  custody 
became available in at least three successive contents. First, during the early 1970's jo in t custody was ack­
nowledged gradually in literature dealing primarily with the effects o f  divorce on children. By the mid- 
1 9 7 0 ’s literature specifically recognizing jo in t custody and advocating legitimization o f  jom r custody 
appeared. Recently , a few literary works deal almost exclusively with the implementation o f  jo in t custody. 
Publications in the later category, that o f  ‘how to' implementation handbooks, will probably become more 
numerous in the early 1 9 8 0 ’s. Temporar i ly , the relatively few ‘how to' books reflect the concentration 
thus far by advocates in obtaining recognition o f  jo in t custody oy legislatures and legitimization by statute. 
Having acliieved legislative approval, those energies are now available fo r  explanations, improvements, and 
implementation o f  jo in t parenting.

A comprehensive bibliography is available upon request from the author o f  this article.

Additiona lly , probably the most extensive, convenient and recent bibliography (September 16, 1970 ) 
itemizing 354  publications subdivided in 28 categories is available from its compiler, Richard C. Pasco, a 
newsletter editor o f  Equal Rights fo r Fathers, 235 CMlege Avenue. Mountain View, California Q4040 .

A newcomer to the jo int custody topic will find the fo llowing recent and relevant publications to be 
an efficient use o f  limited time. All were authored by specialists who gave their pe/sonal support and 
endorsement o f  AB 1480 to the California legislature and fo r signature into law by Governor Brown.

Diane Trombetta, Ph.D, and Betsey Warren Lebbos. A ttorney at Law, "Co-Parenting: The Best Custody 
So lu t ion ."  The Los Angeles Daily Journal Report, No. 79 -12 , pp. I 1-23. June 22, 1979 and Conciliation 
Court Review, December 1979.

Fo r the lawyer, parent and counselor, an annotated itemization o f  the effects o f  divorce and sole 
custody upon children and parents with references to jo in t  custody solutions. An important and 
essential reference fo r  individuals preparing to con fron t custody decisions in court.



Persia W oo l ley , The Custody Handbook. Summit Books , New Y o rk .  1979.

Current ly  the most recent and pre-eminent guide to designing custody arrangements with particu­
lar emphasis on jo in t custody. Highly suitable fo r independent reading by estranged parents in 
demonstrating how jo in t  custody plans are ahcieved even though divorced Darents are not other­
wise communicating.

Miriam Galper, Co-Parenting: A Sourcebook fo r tne Separated o r Divorced Family . Running Press. 
Philadelphia, 1973.

A 'how to do it' handbook with suggestions fo r  schedules, relationship with you r ex-spouse, 
dealing with adjustment, and practical considerations. Lively, handy, fast-reading.

Ciji Ware, "Jo in t Custody: One Way to End the War,”  New West, pp 42 -55 , February 16, 1979.

Opens the imagination to various possibilities fo r  jo in t  custody through interviews with several 
co-parents in differing situations. Conveys an understanding o f  jo in t  custody through personal 
experiences. T i  c publication and distribution o f  this article to California legislators, concurrently 
with the distribution o f  the text that became AB 1480  was an important factor in securing atten­
tion fo r  and approval o f  AB 1480 . Ciji Ware is currently authoring a ‘how to ’ handbook : I Win,
Y ou  Win, to be published by Putnam in 1980 .

Jay Folberg and Marva Graham, "Jo in t Custody o f  Children Fo llow ing D ivorce ,”  University o f  C a l i f o rn ia -  
Davis Law Review, Special Symposium on Children and the Law, May, 1979.

.Analyzes the law o f  jo in t  custody as well as its h istory , terminology and use. The concerns o f  
attorneys, judges, and others are examined. Suggests criteria fo r jo in t custody and advocates 
its decree more o ften. .An important guide fo r  parents approaching court hearings and for legis­
lative advocates. Jay Folberg, whose endorsement o f  AB 1480 was helpful in acquiring and reas­
suring legislator supporters o f  the measure, is a Professor o f  Law at Lewis and Clark College,
Port land , Oregon, and Executive D irector o f  the Association o f  Family Conciliation Courts.

Mel Roman and William Haddad, The Disposable Parent: The Case fo r  Joint Custody. Ho lt , Rinehart and 
Winston. New Y o rk  1978.

A widely read book that has been instrumental in stopping the overburdening o f  a sole custodial 
parent and o f  creating ex-parents from  non custodial parents. Melvin Roman, Ph .D ., Professor o f  
Psychiatry and Director o f  G roup and Family Studies at the Albert Einstein College o f  Medicine 
is one o f  the nation ’s pioneering proponents o f  jo in t  custory.

Isolina Ricci. The fo l low ing four items by Isolina Ricci, the former director o f  family services in Santa 
Monica, California , and currently completing her Ph.D. dissertation at Stanford University, are useful in 
establishing the legitimacy o f  jo in t custody.

“ Dispelling the Stereotype o f  the Broken Home ,”  12 Conciliation Courts Review 7, Iss. 2, 1976. 
"Cooperative Parenting after Divorce: Myth or R ea l i ty ? ,"  Conference on the Divorcing Family , 
University o f  Southern Californ ia , Jan. 27 , 1979 , reported in Los Angeles Times, Jan. 3, 1979 ,
Part IV  at 4. Col. 2.
“ Shared Custody ," Conciliation Courts Review, January 1976 . M om ’s House, D ad ’s House, pub­
lished source unknown.
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POSITION PAPER

SENATE B I LL  NO. 723

"An A c t  r e l a t i n g  to  c h i l d  cus tody ."

Senate  B i l l  No. 723 prov ides  a s t a t u t o r y  bas is  f o r  shared cus tody  in 
judgements f o r  cu s tody .  The Department f e e l s  the Committee S u b s t i t u t e  
improves on the  o r ig in a l  B i l l .  However, we would s t i l l  ques t ion  the 
language in S e c t i o n  09 .55 .205 (c )  due to the  d e l e t i o n  o f  the  phrase , "all  
r e l e v a n t  f a c t o r s  in c lu de ."  T h i s  d e l e t i o n  seems to imply th a t  the 
c o u r t ' s  c o n s id e ra t i o n s  are l im i t e d  to  those  f a c t o r s  d e l i n e r.ted in the 
s e c t i o n .  I t  i s  f e l t  t h a t  in the bes t  i n t e r e s t s  o f  the c h i l d  "all  
r e l e v a n t  f a c t o r s "  should be cons idered .

In a d d i t i o n ,  the Department rfould recommend tha t  the  d e f i n i t i o n  o f  
shared cus tody  not  n e c e s s a r i ’ y i n c lu d e  phys i ca l  cu s tody .  T h i s  stems 
from the co n cep t  t h a t ,  whenever p o s s i b l e ,  shared phys i ca l  cu s to d y ,  as 
well  as legal cu s to dy ,  i s  b e n e f i c i a l  but re cogn izes  th a t  shared phys i ca l  
cu s tody  i s  not  always p o s s ib le .

RECOMMENDED BY
£fin R. Pugh, Di 
i v i s  ion o f  Fami „ 
Youth S e r v i c e s

DATE:

APPROVED BY:

Commissioner

DATE: 4 /



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

B i l l / R e s o l u t i o n  Wo. Senate  B i l l  Wo 723 
T i t l e  "An A c t  r e l a t i n g  to  c h i l d  cu s to d y ."
R e q u e s t e d  by  P a r r D a te

I I .  F ISCAL DETAIL 
Agency A f f e c t e d _ Department o f  Health  and S o c ia l  S e r v i c e s
P r o g r am  C a t e g o r y  A f f e c t e d _
BRU, P r o g r am  Or S u b p r o g r a m ( s )  A f f e c t e d _____________________________________________
(N o t e :  I f  more t h a n  one b u d g e t  componen t  i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

amounts  and f u n d i n g  f o r  e a ch  componen t  i n  t h e  a n a l y s i s  s e c t i o n . )
EXPENDITURES ( T h o u s a nd s  o f  D o l l a r s )

FY 82 FY 83 FY 84 FY 35 FY 86 FY 87
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
40 0 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
70 0 GRANTS,CLAIMS,ETC.

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING (T hou sand s  o f  D o l l a r s )

GENERAL FUND -0- - u - -0- -0- - u - -0-

FEDERAL FUNDS -0- -0- -0- -0- -0- - n -
OTHER ( S p e c i f y  S o u r c e ) - u - -u- ■ --TP - -u- -0- -u-

-U- -u- -0- -u- -u- -0-

-0- -0- -0- -0- -0- - 0 -

POSITIONS

FULL TIME -Cl- ' - 0 - ■ - 0 - - 0 - - u -
PART TIME - 0 - - 0 - - 0 - ....... - 0 - - u - - 0 -
TEMPORARY - u -  ' - u - - u -

T - 0 -- 0 - ■ ’- 0 -  -■ ■ - 0 - - 0 - - 0 - - u -

I I I .  ANALYSIS ( S e e  F i s c a l  No te  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

Senate B i l l  Mo. 723 has no f i s c a l  impact on the Department o f  Health  and 
S o c ia l  S e r v i c e s .

I V .  DATE £■ // 7 / ?  -2 ~ __________PREPARED R;  P u gh ; D i r e c t o r
' AGENCY Dw / s io n  o f  Fa tin l.y and Youth S e r v i c e s  </ c

O r i a i n a l :  L e g i s l a t i v e  F i n a n c e  PHONE 4oS-3170 1/O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  PHONE 4b5-3170 
c c :  Budge t  and Management

P r im e  S p o n s o r  ( F i r s t  L e g i s l a t o r  Named) 
3 3 - 0 0 1  ( R e v .  1 2 / 8 1 )



1 8 5 0  R o b e r t s  Road 
F a i r b a n k s ,  A l a s k a  9 9 7 0 1  
Ma rch  7 ,  1 9 8 2

R e p r e s e n t a t i v e  B r i a n  R o g e r s  
A l a s k a  S t a t e  L e g i s l a t u r e  
Pouch  V
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  B r i a n ,

F o r  o v e r  a y e a r  now, e v e r  s i n c e  I  f i r s t  became awa re  o f  House  B i l l  2 10  
wh ich  w i l l  p r o v i d e  t h e  a l t e r n a t i v e  f o r  a j o i n t  c u s t o d y  a r r a n g em e n t  f o r  
c h i l d r e n  i n  A l a s k a ,  I  h a v e  k e p t  a b r e a s t  o f  t h e  p r o g r e s s  o f  t h i s  b i l l .  As 
you  a r e  p r o b a b l y  awa re  I  o r g a n i z e d  many o f  t h e  j o i n t  c u s t o d y  p a r e n t s  i n  
F a i r b a n k s  who h a v e  t e s t i f i e d  a t  t h e  v a r i o u s  h e a r i n g s  on t h i s  i s s u e .  I  
u n d e r s t a n d  t h a t  HB 2 1 0  h a s  been  p a s s e d  o u t  o f  t h e  House HESS c omm i t t e e  
w i t h  a "do  p a s s "  r e c om m end a t i o n ,  b u t  w i t h  t h e  p r e s u m p t i o n  o f  j o i n t  c u s t o d y  
l a n g u a g e  r em o v e d .

I  am r e l i e v e d  t h a t  S e n a t o r  P a r r  h a s  i n t r o d u c e d  i n t o  t h e  S e n a t e  a b i l l  wh ich  
a l s o  s u p p o r t s  t h e  c o n c e p t  o f  a j o i n t  c u s t o d y  a r r a n g e m e n t  f o r  c h i l d r e n .  The 
S e n a t e  b i l l  i n c l u d e s  p r o v i s i o n s  f o r  m e d i a t i o n .  No o p p o r t u n i t y  f o r  m e d i a t i o n  
e x i s t s  u n d e r  c u r r e n t  c o n d i t i o n s  i n  F a i r b a n k s  th ough  o t h e r  j u r i s d i c t i o n s  o f  
t h e  S t a t e  have  some s u p p o r t  s e r v i c e s .  T l i i s  i s  d i s c r i m i n a t o r y  t o  t h e  c h i l d r e n  
i n  t h e  F a i r b a n k s  D i s t r i c t .

B r i a n ,  I  d o n ' t  know who a c t u a l l y  w r o t e  t h e  o r i g i n a l  v e r s i o n  o f  HB 210  bu t  
t h e y  we re  v e r y  e x p e r i e n c e d  o r  had done  a g r e a t  d e a l  o f  r e s e a r c h  on th e  i s s u e .  
O n l y  someone who l i a s  been t h r o u g h  t h e  p r o c e s s  c a n  have  an u n d e r s t a n d i n g  f o r  
t h e  m e c h a n i c s  o f  wha t  h appen s  t o  s a y  n o t h i n g  o f  t h e  e m o t i o n s  i n v o l v e d .  I  
hope I  h a ve  a c h a n c e  t o  mee t t h a t  p e r s o n  someday .  I t  i s  t h e  p r e s u m p t i o n  o f  
j o i n t  c u s t o d y  c l a u s e  t h a t  p u t s  t h e  power i n  t h e  b i l l .  P r o p e r l y  h a n d l e d ,  
t h a t  c l a u s e  can  be u s ed  t o  s t o p  t h e  c o u r t r o o m  m an e u v e r i n g  and m a n i p u l a t i o n  
t h a t  u s e s  c h i l d r e n  a s  t o o l s ,  t o  no o n e ' s  b e s t  i n t e r e s t ,  l e a s t  o f  a l l  t h e  
c h i l d r e n .  I t  i n  no way m i t i g a t e s  th e  aw a r d i n g  o f  s o l e  c u s t o d y ,  wh ich  i s  
s u r e l y  a p p r o p r i a t e  i n  many c a s e s .

Thank you f o r  y o u r  s u p p o r t — any j o i n t  c u s t o d y  l e g i s l a t i o n  i s  good l e g i s l a t i o n .

S i n c e r e l y ,

L a r r y  R .  Sweet

c c :  S e n a t o r  P a r r

S
t



1 8 5 0  R o b e r t s  Road 
F a i r b a n k s ,  A l a s k a  9 9 7 0 1  
March  1 4 ,  1 9 8 2
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S e n a t o r  Don B e n n e t t  
A l a s k a  S t a t e  L e g i s l a t u r e  
P ouch  V
J u n e a u ,  A l a s k a  9 9 8 1 1

R e :  P o s i t i o n  o f  C u s t o d y  I n v e s t i g a t o r ,  F o u r t h  J u d i c i a l  D i s t r i c t

D e a r  S e n a t o r  B e n n e t t :

L a s t  f a l l  I  c o r r e s p o n d e d  w i t h  you  r e g a r d i n g  t h e  p o s i t i o n  o f  c u s t o d y  i n v e s t i g a t o r  
f o r  t h e  F o u r t h  J u d i c i a l  D i s t r i c t  wh ich  h a s  be en  r e q u e s t e d  by Mr .  C h a r l e s  
G i b s o n ,  t h e  A r e a  C o u r t  A d m i n i s t r a t o r  h e r e .

I n  y o u r  r e s p o n s e  O c t o b e r  7 ,  1 9 8 1 ,  you m en t i o n e d  t h a t  you  w ou ld  wa tch  
a p p r o p r i a t i o n s  f o r  t h i s  p o s i t i o n .  Can you  t e l l  me i f  t h e  p o s i t i o n  h a s  
s u r v i v e d  budg e t  c u t s  t o  d a t e  and s t i l l  e x i s t s  i n  t h e  bu dg e t  r e q u e s t ?

The T h i r d  J u d i c i a l  D i s t r i c t  h a s  had a p o s i t i o n  o f  C u s t o d y  I n v e s t i g a t o r  
f o r  s e v e r a l  y e a r s .  Many c h i l d r e n  i n  t h i s  D i s t r i c t  a r e  b e i n g  d i s c r i m i n a t e d  
a g a i n s t  b e c au s e  t h e r e  i s  no s u ch  c o u n t e r p a r t  p o s i t i o n  i n  F a i r b a n k s .  T h e r e  
a r e  no medi a t i o n  o r  s u p p o r t  s e r v i c e s  a v a i l a b l e  t o  them w i t h i n  t h e  J u d i c i a l  
S y s t em  t h a t  can  h e l p  w o r k  o u t  an e q u i t a b l e  a r r a n g e m e n t  wh ich  w i l l  a l l o w  
them t o  have " a n  open  and l o \  ng f r e q u e n t  r e l a t i o n s h i p "  w i t h  b o t h  p a r e n t s  
a s  p r o v i d e d  f o r  by  AS S e c .  Os'. 5 5 . 2 0 5 .  As a r e s u l t  many c h i l d r e n  a r e  l e f t  
w i t h  a s h a t t e r e d  t r a g i c  s i t u a t i o n  a f t e r  t h e i r  p a r e n t s  m a r r i a g e  i s  t e r m i n a t e d .

I  a p p r e c i a t e  y o u r  h e l p .

L a r r y  Sweet

c c j^ j j rG en a to r  C h a r l i e  P a r r
Mr .  C h a r l e s  G i b s o n ,  A r e a  C o u r t  A d m i n i s t r a t o r ,  F o u r t h  J u d i c i a l  D i s t r i c t  
Mr .  F r a n c i s  S t e v e n s ,  C u s t o d y  I n v e s t i g a t o r ,  T h i r d  J u d i c i a l  D i s t r i c t
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SENATE B I LL  NO. 723

"An A c t  r e l a t i n g  t o  c h i l d  cu s tody ."

Senate B i l l  No. 723 proposes changes to  th e  e x i s t i n g  c h i l d  cu s tody  
s t a t u t e s  by p rov id in g  f o r  shared cus tody .  C u r re n t  s t a t u t e  p rov ides  f o r  
awarding cus tody  on the  bas is  o f  the be s t  i n t e r e s t  o f  the c h i l d ,  and 
s t a t e s  t h a t  n e i t h e r  parent i s  e n t i t l e d  to  p r e f e r e n c e  in  awarding 
cus tody .  T h i s  B i l l  a l s o  prov ides  f o r  mediat ion  in  ca ses  o f  d i spu ted  
cu s to d y ;  and, i f  parents  cannot agree on cu s to d y  f o l l o w i n g  m ed ia t ion ,  
the  judge has th e  op t ion  to e i t h e r  award j o i n t  c u s t o d y ,  o r  t o  award 
cus tody  t o  one pa ren t  w i th  f r e q u e n t  v i s i t a t i o n  to the  o t h e r  parent .

Proponents  o f  t h i s  B i l l  argue th a t  d e s p i t e  the f a c t  th a t  the  c u r r e n t  
s t a t u t e  does not  g ive  p r e f e r e n c e  to  e i t h e r  p a ren t ,  j u d g e s ,  and a t to rn ey s  
co n t in u e  t o  g i v e  p r e fe ren ce  to  mothers both  in  a c tu a l  awarding o f  
cu s tody  by j u d g e s ,  and in  a d v i c e  g iven  to  the  d i v o r c i n g  p a r t i e s  by 
a t to rn ey s  p r i o r  t o  a c o u r t  appearance. Some consequences  o.: the  p resen t  
imbalance in  the  c u r r e n t  s i t u a t i o n  i n c lu d e  c h i l d  s t e a l i n g ,  the r e fu sa l  
o f  one paren t  to  a l low the  c h i l d  t o  have c o n t a c t  w i th  the  o th e r  pa ren t ,  
and, in some c a s e s ,  the  c h i l d  being held hostage by one pa ren t ,  the 
re fusa l  o f  the o t h e r  parent to  then prov ide  suppor t  when so o rdered ,  not 
to  mention the emot ional anguish thf* c h i l d  e x p e r i e n c e s .

The f i r s t  q u e s t i o n  in c o n s id e r in g  t h i s  B i l l  i s  whether  the  co n cep t  o f  
shared cus tody  i s  good s o c ia l  p o l i c y ;  t h a t  i s ,  i s  i t  in  the  bes t
i n t e r e s t  o f  the c h i l d ?  A review o f  the  l i t e r a t u r e  in  the  l a s t  20 years
i n u i c a t e s  the  importance  o f  both parents  to  a c h i l d ' s  development,  and 
show the  j ro found  trauma d i v o r c e  has on a l l  p a r t i e s  in v o l v e d ,  but 
perhaps most d i s a s t r o u s l y  on c h i l d r e n .  One s tudy r e p o r t s  th a t  c h i l d r e n  
o f  d i v o r c e  are r e f e r r e d  f o r  o u t - p a t i e n t  p s y c h i a t r i c  e v a lu a t i o n  a t  near ly  
tw i c e  the  o c cu r r e n c e  in  the general popu la t ion .  There  i s  general 
agreement in  the  f i e l d  o f  s o c ia l  work and fam i ly  therapy  th a t  c h i l d r e n  
need c o n t i n u i t y  in  t h e i r  r e l a t i o n s ,  and t h a t  a c h i l d  w i l l  s u f f e r  l e s s
from a d i v o r c e  i f  he can co n t in u e  to  have a r e l a t i o n s h i p  w i th  each
parent..  As one author  sa id ,  "D ivorce  does not end r e l a t i o n s h ip s  in 
p o s t - d i v o r c e  f a m i l i e s ,  i t  changes t h e m . . . j o i n t  cus tody  i s  a co n cep t  th a t  
prov ides  a b e t t e r  o p p o r tu n i ty  f o r  the c h i l d  to  mainta in  a c l o s e  
r e l a t i o n s h i p  w i th  each parent and, thus ,  gain the  b e n e f i t  o f  twc
separate  but in te rdependen t  homes."

What i s  shared c u s to d y ,  and what does i t  take f o r  i t  t o  be s u c c e s s f u l ?
Custody means having p o s se s s io n ,  power, a u t h o r i t y ,  and r e s p o n s i b i l i t y
f o r  a person. Shared, o r  j o i n t  cus tody  mainta ins  bo th  paren ts '  legal
r e s p o n s i b i l i t y  f o r  the  c h i l d ' s  upbr ing ing ,  shar ing  as eq ua l l y  as 
p o s s ib le  the a u t h o r i t y  and r e s p o n s i b i l i t y  f o r  the  d e c i s i o n s  th a t  
s i g n i f i c a n t l y  a f f e c t  the  l i f e  o f  t h e i r  c h i l d .  I t  may o r  may not  i n c lu d e  
shared phys i ca l  c u s to d y ,  and i t  can take many d i f f e r e n t  forms or 
arrangements,  s i n c e  i t  requ i re s  the parents  to  n e g o t ia t e  an agreement as 
to  the ca re  o f  t h e  c h i l d .

In order  f o r  shared cus tody  to  be s u c c e s s f u l ,  many w r i t e r s  agree th a t  
the  f o l l o w in g  c o n d i t i o n s  must be present :
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Former spouses, d e s p i t e  t h e i r  co n t in u in g  d i f f e r e n c e s ,  must be able  
to  communicate about paren t ing  and must be able  to  n e g o t ia te  
agreements about th e  c h i l d ' s  h e a l th ,  e d u ca t i o n ,  and w e l fa r e .  (Both  
e x p e r i e n c e  and s tu d ie s  have shown t h i s  i s  p o s s i b l e . )

Geographica l  p rox im i ty ,  
must be arranged.

o r  l o g i s t i c a l  ways o f  shar ing  paren t ing

3. The c h i l d r e n  must be agreeable  to  shared paren t ing .

4. No o t h e r  major c o n t r a i n d i c a t i o n s  must be p r e sen t .  Examples o f
v a l i d  c o n t r a i n d i c a t i o n s  i n c l u d e ,  but  are  not  l i m i t e d  t o ,  ph ys i ca l  
or  sexual abuse o r  a s s a u l t  o f  the c h i l d  or  o f  one former spouse by 
the  o t h e r ,  un less  there  i s  ev iden ce  o f  r e h a b i l i t a t i o n .

The Department suppor ts  the con cep t  o f  shared cus tody  and recommends 
t h a t  the  B i l l  be amended to  in c lu de  the  c o n d i t i o n s  l i s t e d  above. In 
a d d i t i o n ,  the  Department has the f o l l o w in g  comments:

1 .

2 .

On Page 2, L ines  
r e f e r e n c e  to  AS 
s t a t u t e .

17-18, there  
0 9 .55 .205 (c )

appears to  be an e r r o r ,  
which does not e x i s t

as th e re  i s  
in p re sen t

T h i s  B i l l  does no t  d e f i n e  j o i n t  cu s tody .  The term can r e f e r  to  
shared lega l  r e s p o n s i b i l i t y  between the p a ren ts ,  or  i t  can in c l u d e  
shared phys i ca l  cu s tody  as w e l l .  The Department recommends t h a t  
t h i s  term be d e f ined  by s t a t u t e .

RECOMMENDED B

DATE:

APPROVED BY:

DATE:

ohn R. Pugh, D i r e c t o r  
D i v i s i o n  o f  Family and 

Youth S e r v i c e s

j /  7 / f t —_________

r ie len'D.  Be i rne  
Commissioner
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FISCAL NOTE

I .  REQUEST .  . t i -T i  m tooB i l l / R e s o l u t i o n  No.  s e n a t e  B i l l  No.  723___________________________________________
T i t l e  "An A c t  r e l a t i n g  to c h i l d  cus tod y ."
R e q u e s t e d  b y  pan -    D a t e ___________________

I I .  F ISCAL DETAIL „  ,  f  „  U L  . r  . .  _Agency  A f f e c t e d  Department o f  Health  and S o c ia l  S e r v i c e s
P r o g r am  C a t e g o r y  A f f e c t e d ________________________________________________________________
BRU, P r o g r a m ,  O r S u b p r o g r a m ( s ) A f f e c t e d _____________________________________________
( N o t e :  I f  more  t h a n  one  b u d g e t  componen t i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

amounts  and f u n d i n g  f o r  each  componen t  i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES ( T h o u s a nd s  o f  D o l l a r s )
FY 82 FY 83 FY 8 4 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
20 0 TRAVEL
30 0 CONTRACTUAL
4 0 0 COMMODITIES
500  EQUIPMENT
600 LAND & STRUCTURES
70 0 GRANTS,CLAIMS,ETC.

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING (Thou s and s  o f  D o l l a r s )

GENERAL FUND - 0 -  ' - 0 - ■■ : o - - 0 -  ' - o :
FEDERAL FUNDS - 0 - - 0 - - 0 - - 0 - - 0 - -n -
OTHER ( S p e c i f y  S o u r c e ) - U - -u - -u - - u - .-u- -CJ-

- U - - u - - u - - u - - 0 - - u -
- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

»«
POSIT IONS

FULL TIME - 0 -  ' ' ' - 0 - ' - 0 -  ' - 0 - - a - - 0 -
PART TIME - o - ...... - u - - u - - u - - u - - 0 -
TEMPORARY -U -  " - y - 4 - - 0 -

- 0 - - 0 - - 0 - - 0 - - U - - 0 -

I I I .  ANALYSIS ( S e e  F i s c a l  No te  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

Senate  B i l l ' N o .  723 has no f i s c a l  impact on the  Department o f  Health  and 
S o c ia l  S e r v i c e s .

^ o ^ d o h n  R. Pugh, 
w i ’s ion  o f  fam i ly  and Youth Servi<

D i r e c t o rI V .  DATE 3 * / / 7 f  ?  JZ~__________PREPARED c i / r  • -■ ■ - ;
7 7 AGENCY Dvv/sion  o f  Family and Youth S e r v i c e s  < c<<-

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  PHONE ~4oS-3170 V
c c :  B udg e t  and Management

P r im e  S p o n s o r  ( F i r s t  L e g i s l a t o r  Named)
3 3 - 0 0 1  ( R e v .  1 2 / 8 1 )



F A IR B A N K S  C H A P T E R ,  P . O .  3 0 , .  8 2 2 5 4  F A IR B A N K S ,  ALASKA  9 9 7 0  8
N A T I O N A LOPGANIZATION

, o n  XVIJVI N

November 2 0 ,  1981

The F a i r b a n k s  C h a p t e r  o f  t h e  N a t i o n a l  O r g a n i z a t i o n  f o r  Women 

s u p p o r t s  t h e  c o n c e p t  o f  House  B i l l  # 2 1 0  b e c au s e  o f  o u r  b e l i e f  i n  t h e  e q u a l i t y  o f  

r i g h t s  o f  women and men, a s  s t a t e d  i n  ou* f i r s t  L e t t e r  t o  y o u r  c om m i t t e e .

Howeve r ,  due t o  f u r t h e r  r e s e a r c h ,  we have  some r e s e r v a t i o n s  a b o u t  

t h i s  b i l l ,  wh ich  i n c l u d e  1 )  t h e  r e b u t t a b l e  p r e s u m p t i o n ,  2 )  t h e  p o s s i b i l i t y  

o f  p r o b l em s  w i t h  c h i l d  s t e a l i n g  a i d  3 )  t h e  c o n t i n u e d  a c c e s s i b i l i t y  t o  a 

b a t t e r e d  s p o u s e .

We s u g g e s t  t h a t  t i ie  c o n c e p t  o f  j o i n t  c u s t o d y  need n o t  be e x p r e s s e d  

i n  t h e  law by means o f  a r e b u t t a b l e  p r e s u m p t i o n ,  and wou ld  r a t h e r  s e e  i t  

a s  a s p e c i f i c  s t a t em en t  i n  Lhe lav/ tha t j o i n t  c u s t o d y  I s  p o s s i b l e  i n  a 

c u s t o d y  d i s p u t e .  T h e r e  h a v e  been  some d o u b t s  e x p r e s s e d  t o  us  a s  t o  

w h e t h e r  t h e r e  i s  a r i g h t  t o  award j o i n t  c u s t o d y  u nde r  c u r r e n t  l aw .

We s u p p o r t  t h e  c o n c e p t  o f  c u s t o d y  b e i n g  awarded by what i s  i n  the  

b e s t  i n t e r e s t s  o f  Lhe c h i l d .  We b e l i e v e  t h a t  an award o f  j o i n t  c u s t o d y  

c o u l d  be i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .

W i t h  r e g a r d  t o  c h i l d  s t e a l i n g ,  we a r e  c o n c e r n e d  t h a t  j o i n t  c u s t o d y  

may i n c r e a s e  th e  p r o b l e m s  o f  e n f o r c i n g  t h e  p r o v i s i o n s  o f  th e  c h i l d  

s t e a l i n g  s t a t u t e s .  We s u g g e s t  t h a t  p h y s i c a l  c u s t o d y  un de r  a j o i n t  c u s t o d y  

a r r a n g em e n t  be a s  s p e c i f i c  a s  p o s s i b l e .

T h i r d ,  we a r e  c o n c e r n e d  ; h a t  an aware  o f  j o i n t  c u s t o d y  wou ld  g i v e  

c o n t i n u e d  a c c e s s  t o  a b a t t e r e d  s p o u s e .  We hope  th e  C o u r t  w ou ld  t a k e  t h i s  

i I s s u e  i n t o  s e r i o u s  c o n s i d e r a t i o n  i n  d e c i d i n g  t o  award j o i n t  c u s t o d y ,  

on an i n d i v i d u a l i z e d  b a s i s .



1 8 5 0  R o b e r t s  Road 
F a i r b a n k s ,  A l a s k a  9 9 7 0 1  
M a rch  1 4 ,  1 9 8 2

S e n a t o r  Don B e n n e t t  
A l a s k a  S t a t e  L e g i s l a t u r e  
P ou ch  V
J u n e a u ,  A l a s k a  9 9 8 1 1

R e :  P o s i t i o n  o f  C u s t o d y  I n v e s t i g a t o r ,  F o u r t h  J u d i c i a l  D i s t r i c t

D e a r  S e n a t o r  B e n n e t t :

L a s t  f a l l  I  c o r r e s p o n d e d  w i t h  you  r e g a r d i n g  t h e  p o s i t i o n  o f  c u s t o d y  i n v e s t i g a t o r  
f o r  t h e  F o u r t h  J u d i c i a l  D i s t r i c t  w h i c h  h a s  b e en  r e q u e s t e d  b y  M r .  C h a r l e s  
G i b s o n ,  t h e  A r e a  C o u r t  A d m i n i s t r a t o r  h e r e . \\I n  y o u r  r e s p o n s e  O c t o b e r  7 ,  1 9 8 1 ,  you  m e n t i o n e d  t h a t  y o u  w o u l d  w a t c h  
a p p r o p r i a t i o n s  f o r  t h i s  p o s i t i o n .  Can y o u  t e l l  me i f  t h e  p o s i t i o n  h a s  
s u r v i v e d  b u d g e t  c u t s  t o  d a t e  and s t i l l  e x i s t s  i n  t h e  b u d g e t  r e q u e s t ?

The T h i r d  J u d i c i a l  D i s t r i c t  h a s  had  a p o s i t i o n  o f  C u s t o d y  I n v e s t i g a t o r  
f o r  s e v e r a l  y e a r s .  Many c h i l d r e n  i n  t h i s  D i s t r i c t  a r e  b e i n g  d i s c r i m i n a t e d  
a g a i n s t  b e c a u s e  t h e r e  i s  no  su ch  c o u n t e r p a r t  p o s i t i o n  i n  F a i r b a n k s .  T h e r e  
a r e  no m e d i a t i o n  o r  s u p p o r t  s e r v i c e s  a v a i l a b l e  t o  them w i t h i n  t h e  J u d i c i a l  
S y s tem  t h a t  c a n  h e l p  w o r k  o u t  an e q u i t a b l e  a r r a n g e m e n t  w h i c h  w i l l  a l l o w  
them t o  have " a n  open  and l o v i n g  f r e q u e n t  r e l a t i o n s h i p "  w i t h  b o t h  p a r e n t s  
a s  p r o v i d e d  f o r  by AS S e c .  0 9 . 5 5 . 2 0 5 .  As a r e s u l t  many c h i l d r e n  a r e  l e f t  
w i t h  a s h a t t e r e d  t r a g i c  s i t u a t i o n  a f t e r  t h e i r  p a r e n t s  m a r r i a g e  i s  t e r m i n a t e d .

I  a p p r e c i a t e  y o u r  h e l p .

L a r r y  Sweet

c c ^ ^ G e n a t o r  C h a r l i e  P a r r  
’ M r .  C h a r l e s  G i b s o n ,  A r e a  C o u r t  A d m i n i s t r a t o r ,  F o u r t h  J u d i c i a l  D i s t r i c t  

M r .  F r a n c i s  S t e v e n s ,  C u s t o d y  I n v e s t i g a t o r ,  T h i r d  J u d i c i a l  D i s t r i c t
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F ISCAL NOTE

I .  REQUEST c „  ,0-3B i l l / R e s o l u t i o n  N o .  S e n a t e  B i l l  No .  _______________________________________
T i t l e  An Ac t  r e l a t i n g  t o  C h i l d  C u s t o d y ___________
R e q u e s t e d  b y  S e n a t e  Hea l t h .  E duca t i o n  and S o c i a l  D a t e  3 / 1 8 / 8 2 _______

S e r v i c e s  C omm i t t e e
I I .  F ISCAL DETAIL

Agency  A f f e c t e d  A l a s k a  C o u r t  S y s tem______________________________________________
P r o g r am  C a t e g o r y  A f f e c t e d  A d m i n i s t r a t i o n  o f  J u s t i c e _______________________
BRU, P r o g r a m ,  Or  S u b p r o g r a m ( s )  A f f e c t e d  T r i a l  C o u r t s ___________________________
(N o t e ?  I f  mo re  t h a n  one b u d g e t  c omponen t  i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

amoun ts  an d  f u n d i n g  f o r  e a ch  componen t  i n  t h e  a n a l y s i s  s e c t i o n . )

EXPENDITURES (T h o u s a n d s  o f  D o l l a r s )

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

1 0 0 PERSONAL SERVICES 3 8 3 . 7 4 2 2 . 0 4 6 4 . 2 5 1 0 . 6 5 6 1 . 7
2 0 0 TRAVEL 6 0 . 0 4 4 . 0 6 8 . 0 5 3 . 0 5 8 . 0
3 0 0 CONTRACTUAL 6 . 0 4 . 4 4 . 8 5 . 3 5 . 8
4 0 0 COMMODITIES 4 . 5 4 . 9 5 . 4 5 . 9 6 . 5
5 0 0 EQUIPMENT

LAND & STRUCTURES
1 8 . 0

6 0 0
7 0 0 GRANTS,CLAIMS,ETC.

TOTAL 4 5 0 . 2 4 7 5 . 3 5 2 2 . 4 5 7 4 . 8 6 3 2 . 0

FUNDING (T h o u s a nd s  o f  D o l l a r s )

GENERAL FUND 4 5 0 . 2 4 7 5 . 3 5 2 2 . 4 5 7 4 . 8 6 3 2 . 0
FEDERAL FUNDS *4
OTHER ( S p e c i f y  S o u r c e )

POSITIONS

FULL TIME 9 9 9 9 9
PART TIME
TEMPORARY

I I I .  ANALYSIS ( S e e  F i s c a l  N o t e  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

See  a t t a c h e d  a n a l y s i s .

I V .  DATE 3 / 3 1 / 8 2 ________________PREPARED BY R i c h a r d  P .  B a r r i e r
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A N A L Y S I S  OF F I S C A L  IMPA CT  OF SB 723

U nder this Act, the court w o u l d  be r e q u i r e d  to order 
p a r t i e s  to a child c u stody d i sput e to p a r t i c i p a t e  in p r e - t r i a l  
mediation.

M e d i a t i o n  services are not c u r r e n t l y  a v a i l a b l e  t h r o u g h  the 
co u r t  system, altho ugh the custod y i n v e s t i g a t o r  in A n c h o r a g e  
o c c a s i o n a l l y  uses m e d i a t i o n  tec hniques in the c o u r s e  of c o n­
du c t i n g  his evaluation.

This f iscal n o t e  is p r e p a r e d  w i t h  the a s s u m p t i o n  that the 
l e g i s l a t u r e  intends that m e d i a t i o n  servic es w i l l  be p r o v i d e d  by 
the court.

C u r r e n t  files indicate a p p r o x i m a t e l y  6,000 d i v o r c e s  
st a t e w i d e  on an annual basis, of w h i c h  a p p r o x i m a t e l y  600 
in v o l v e  c o n t e s t e d  custody. A p p r o x i m a t e l y  300 of these cases 
can be e x p e c t e d  to settle; another 300 w o u l d  p r o c e e d  to trial;

Pr o f e s s i o n a l  lit era t u r e  and e x p e r i e n c e  in a similar 
p r o g r a m  in C a l i f o r n i a  i ndicate a team a p p r o a c h  is r e q u i r e d  in 
mediation. This t e a m  is compr i s e d  of a legal b u s i n e s s  e x pert  
and s o c i a l / p s y c h o l o g i c a l  expert. The two e x p e r t s  w o r k  t o g e t h e r  
to m e d i a t e  all issues in the divorce.

It is e s t i m a t e d  that custody m e d i a t i o n  w o u l d  r e q u i r e  the 
f o l l owing time allocations: two m o n t h s  of one; team's time in
Nome, four m o n t h s  in Fairbanks, four m o n t h s  in Juneau, and two 
teams year r ou nd in Anchorage. These need s w o u l d  be met by one 
m e d i a t o r / a d m i n i s t r a t o r  (Range 22) to a d m i n i s t e r  the program, 
six m e d i a t o r s  (Range 20) , and a t w o - p e r s o n  c l e r i c a l  staff 
(Range 10 and Range 12). The m e d i a t i o n  p r o g r a m  w o u l d  be based 
in Anchor a g e ,  wi th substantial travel to o t h e r  cou rt locations, 
since y e a r - r o u n d  p o s i t i o n s  can only be j u s t ifie d in Anchorage.

A n  alte rn a t i v e  to m e d i a t i o n  through the c ourt s yst em w o u l d  
be to c o n t r a c t  for m e d i a t i o n  services. However, there are no 
i d e n t i f i a b l e  p r ivate mediation p r o g r a m s  in A laska at present. 
The A n c h o r a g e  custody i n v e s t i g a t o r  e s t i m a t e s  that if such 
p r o g r a m s  existed, 10% of custody 1 i.tigants c o u l d  afford to pay 
for p r i v a t e  m e d i a t i o n  services. Cont.r^cted ser vi c e s  w o u l d  be 
r e q u i r e d  for the o t h e r  90% of custody  d i s p u t a n t s  w h o  c annot 
af f o r d  to p a y  the cost of mediation. S p e c i f i c  costs of this 
ap p r o a c h  c a n n o t  be projected, since no m e d i a t i o n  p r o g r a m s  exist 
at present.



FY 83 B U D G E T  F O R  I M P L E M E N T I N G  SB 723

Personnel:

S a l a r i e s

1 - M e d i a t o r  A d r i n i s t r a t o r  (Range 22) $41,928
6 - M e d i a t o r s  (Range 20) 218,808
2 - S e c r e t a r i e s  (Range 10) 38,712

B e n e f i t s

$299,448

V a r i a b l e  (15.64% 
SBS
H e a l t h  Insurance

of Gross) $46,834 
17,690 
19,764

Total Salaries & B e n efits $383,736

T r a v e l
C o n t r a c t u a l
Co m m o d i t i e s
E q u i p m e n t

• • $40,000 
4 ,000 
4 ,500 

18,000

Total FY 83 B udg et $450,236
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SENATE BILL NO. 723

"An A c t  r e la t i n g  to  c h i l d  cus tody ."

Senate B i l l  No. 723 proposes changes to  the  e x i s t i n g  c h i l d  cus tody  
s t a t u t e s  by prov id ing  f o r  shared cus tody .  Cur ren t  s t a t u t e  prov ides  f o r  
awarding cus tody  on the  bas is  o f  the bes t  i n t e r e s t  o f  ' e c h i l d ,  and 
s t a t e s  th a t  n e i t h e r  parent i s  e n t i t l e d  to p r e fe ren ce  in awarding 
cus tody .  Th is  B i l l  a lso  prov ides  f o r  mediat ion in cases  o f  d isputed  
cu s to dy ;  and, i f  parents  cannot agree on cus tody  follov.'ing mediat ion, 
the  judge has the op t ion  to e i t h e r  award j o i n t  c u s to d y ,  or  to  award 
cus tody  to  one parent  w i th  f r equen t  v i s i t a t i o n  to  the o th e r  parent.

Proponents o f  t h i s  B i l l  argue tha t  d e s p i t e  the f a c t  th a t  the c u r r e n t  
s t a t u t e  does not  g ive  p r e fe ren ce  to e i t h e r  paren t ,  jud g es ,  and a t to rneys  
c o n t in u e  to  g ive  p r e fe ren ce  to mothers both in a c tua l  awarding o f  
cus tody  by ju d g es ,  and in adv i ce  given to the d i v o r c in g  " a r t i e s  by 
a t to rn ey s  p r i o r  to a c o u r t  appearance. Some consequences o f  the presen t  
imbalance in the c u r r e n t  s i t u a t i o n  in c lu de  c h i l d  s t e a l i n g ,  tne re fusa l  
o f  one parent to  a llow the  c h i l d  to  have c o n t a c t  w i th  the o the r  paren t ,  
and, in some ca se s ,  the c h i l d  being held hostage by one paren t ,  the 
re fusa l  o f  the o the r  parent  to then prov ide  supp t  when so ordered ,  not 
to mention the emotional anguish the c h i l d  exp ences .

The f i r s t  ques t ion  in c o n s id e r in g  t h i s  B i l l  i s  whether the concc-pt o f  
shared cus tody  i s  good s o c ia l  p o l i c y ;  th a t  i s ,  i s  i t  in the bes t  
i n t e r e s t  o f  the c h i l d ?  A rev iew o f  the l i t e r a t u r e  in the  l a s t  20 years  
i n d i c a t e s  the importance o f  both parents  to  a c h i l d ' s  development,  and 
show the  profound trauma d iv o r ce  has on a l l  p a r t i e s  in vo lved ,  but 
perhaps most d i s a s t r o u s l y  on c h i l d r e n .  One study r ep o r t s  th a t  c h i l d r e n  
o t  d i v o r c e  are r e f e r r e d  f o r  o u t - p a t i e n t  p s y c h i a t r i c  e va lu a t io n  at near ly  
tw i ce  the o c cu r r e n c e  in the general popu la t ion .  T here is  general 
agreement in the f i e l d  o f  so c ia l  work and family  therapy tha t  c h i l d r e n  
need c o n t i n u i t y  in t h e i r  r e l a t i o n s ,  and tha t  a c h i l d  w i l l  s u f f e r  le s s  
from a d iv o r c e  i f  he can con t inue  to  have a r e l a t i o n s h ip  with  each 
parent .  As one author  sa id ,  "D ivorce  does not end r e l a t i o n s h ip s  in 
p o s t - d i v o r c e  f a m i l i e s ,  i t  changes t h e m . . . j o i n t  cus tody  i r a con cep t  that  
prov ides  a b e t t e r  o pp o r tun i ty  f o r  the c h i l d  to mainta in  a c l o s e  
r e l a t i o n s h i p  w ith  each parent  and, th us ,  gain the b e n e f i t  o f  two 
separate  but in te rdependent  homes."

What i s  shared cu s to d y ,  and what does i t  take f o r  i t  to be s u c c e s s fu l ?  
Custody means having p osse ss ion ,  power, a u t h o r i t y ,  and r e s p o n s i b i l i t y  
f o r  a person. Shared, or  j o i n t  cus tody  mainta ins both paren ts '  legal 
r e s p o n s i b i l i t y  f o r  the c h i l d ' s  upbr ing ing ,  shar ing as equa l l y  as 
p o s s i b l e  the a u th o r i t y  and r e s p o n s i b i l i t y  f o r  the d e c i s i o n s  that  
s i g n i f i c a n t l y  a f f e c t  the l i f e  o f  t h e i r  c h i l d .  I t  may or  may not in c lu de  
shared phys i ca l  c u s to d y ,  and i t  can take many d i f f e r e n t  forms or 
arrangements,  s i n c e  i t  requ i re s  the parents  to n ego t ia te  an agreement as 
t o  the ca re  o f  the c h i l d .

In o rder  f o r  shared cus tody  to be s u c c e s s f u l ,  many w r i t e r s  agree that  
the f o l lo w in g  c o n d i t i o n s  must be presen t :



COCD•CD
5m
CD

C O

P

POSITION PAPER

SENATE B I L L  NO. 723 
page 2

CO• pH
o
oCO

o £ j

J S-M
1 3

O )
X

'“S
■VJ
C
0 >

1. Former spouses, d e sp i t e  t h e i r  co n t in u in g  d i f f e r e n c e s ,  must be able 
to communicate about parent ing  and must be ab1o to  n ego t ia te  
agreements about the c h i l d ' s  h e a l th ,  ed u ca t io n ,  and -welfare. (Both 
exper ience  and s tu d ie s  have shown t h i s  is  p o s s i b l e . )

2. Geographical  p rox im i ty ,  o r  l o g i s t i c a l  ways o f  shar ing parenting 
must be arranged.

3. The c h i l d r e n  must be agreeable to  shared paren t ing .

4. No o the r  major c o n t r a i n d i c a t i o n s  must be p resen t .  Examples o f  
v a l i d  c o n t r a i n d i c a t i o n s  i n c l u d e ,  but are not  l im i t ed  t o ,  phys ica l  
or sexual abuse or  a s sa u l t  o f  the  c h i l d  or  o f  one former spouse by 
the  o t h e r ,  un less  the re  i s  ev idence  o f  r e h a b i l i t a t i o n .

The Department supports  the co n cep t  o f  shared cus tody  and recommends
th a t  the B i l l  be amended to in c lu d e  the co n d i t i o n s  l i s t e d  above. In
a d d i t i o n ,  the Department has the f o l lo w in g  comments:

1. On Page 2, L in es  17-18, there  appears to be an e r r o r ,  as the re  is  
r e f e re n c e  to AS 0 9 .55 .205 (c )  which does not  e x i s t  in present  
s t a t u t e .

2. Th i s  B i l l  does not  d e f in e  j o i n t  cus tody .  The term can r e f e r  to 
shared legal r e s p o n s i b i l i t y  between the pa ren ts ,  or  i t  can include 
shared phys i ca l  cus tody  as w e l l .  The Department recommends tha t  
t h i s  term be de f ined  by s t a t u t e .

RECOMMENDED By ( f l
6^/ylohn R. Pugh, D i r e c t o r  

D i v i s i o n  o f  Family and 
Youth S e r v i c e s

DATE:

;

APPROVED BY: a ~— ^
len D. Beirne  

Commissioner

DATE:



FISCAL NOTE

B i l l / R e s o l u t i o n  No .  S e n a t e  B i11  N o - 723__________________________________________
T i t l e  "An Ac t  r e l a t i n g  t o  c h i l d  c u s t o d y . "
R e q u e s t e d  b y  P a r r _________________________________________________ D a t e ___________________

I I .  F ISCAL DETAIL „  A j r  • ■. rAgency A f f e c t e d  Department o f  Heal th  and S o c ia l  S e r v i c e s _______________
P r o g r am  C a t e g o r y  A f f e c t e d ____________________________________________________________
BRU, P r o g r am ,  Or S u b p r o g r a m ( s )  A f f e c t e d ____________________________________________
( N o t e :  I f  more t h a n  one b u d g e t  componen t i s  a f f e c t e d ,  s e p a r a t e  l i n e - i t e m  

amounts  and f u n d i n g  f o r  ea ch  componen t i n  t h e  a n a l y s i s  s e c t i o n . )
EXPENDITURES (Th ou s and s  o f  D o l l a r s )

THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
3GU CONTRACTUAL
40 0 COMMODITIES
500  EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING (T hou sand s  o f  D o l l a r s )

GENERAL FUND - 0 - - 0 -  ■ - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS - 0 - - 0 - - 0 - - 0 - - 0 - -n -
OTHER ( S p e c i f y  S o u r c e ) -U- -U- -u- -u - -u- -u -

-u - -u - ZTJ- ■ - u - - 0 - - 0 -
- 0 - - 0 - - 0 -  " -o - - 0 - - 0 -

POSITIONS

FULL TIME - 0 -  ' - 0 -  ■ - 0 - - 0 - _ r _ - 0 -
PART TIME - 0 -  ' -u- -u - - 0 - -U- - 0 -
TEMPORARY -U- ” - u - - y - T T - 0 -- 0 - '  ■■ - 0 - - u - - 0 - -U- -u-

I I I .  ANALYSIS ( S e e  F i s c a l  No te  P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t i o n  I I I )

Senate B i l l  No. 723 has no f i s c a l  impact on the Department o f  Health  and 
S o c ia l  S e r v i c e s .

I V .  DATE
/  /  /

3*-// V /  y  -2 - _________ PREPARED BY/  y ^ e - X John R . Pugh ,  D i r e c t o r  ^
'  AGENCY D y v / s i o n  o f  F am i l y  and You th  S e r v i c e s

O r i g i n a l :  L e g i s l a t i v e  F i n a n c e  PHONE ~~4b$-3170 ^
c c :  Budge t  and Management

P r ime  S p o n s o r  ( F i r s t  L e g i s l a t o r  Named)
3 3 - 0 0 1  ( R e v .  1 2 / 8 1 )



(907) 264-0428

M a y  1, 1 9 8 1

S u p e r i o r  (C o u r t
,§ la ic  n f JMashn(/ I

T H IR D  J U D IC IA L  D IS T R IC T

303 K Sueet 
Anchorage, Alaska 99501

FRANCIS M. STEVENS. ACSW Custody Investigator

ARDIS J. CRY Custody 'ovestigator

L a r r y  R. S w e e t  
1 8 5 0  R o b e r t s  R o a d  

F a i r b a n k s ,  A K  9 9 7 0 1

D e a r  M r .  S w e e t :

I h a v e  y o u r  l e t t e r ,  a l o n g  w i t h  t h e  c o p y  o f  t h e  l e t t e r  t h a t  

y o u  h a d  s e n t  t o  J o h n  R e e s e  e x p r e s s i n g  y o u r  c o n c e r n s  a b o u t  
t h e  f a c t  t h a t  t h e r e  is a d i f f e r e n c e  o f  o p i n i o n  b e t w e e n  

y o u r s e l f  a n d  M r .  R e e s e  a n d  m y s e l f  o n  H o u s e  B i l l  2 1 0 .  I a m  
m a k i n g  a v a i l a b l e  t o  y o u  t h e  s u p p l e m e n t a l  s t a t e m e n t  t h a t  I 

s e n t  t o  R e p r e s e n t a t i v e  C l o c k s i n ,  a n d  I h a v e  u n d e r l i n e d  
p o r t i o n s  o f  i t  f o r  e m p h a s i s  f o r  y o u  a s  I t h i n k  t h e r e  is a 
d i f f e r e n c e  i n  o u r  p e r s p e c t i v e s ,  a n d  I b e l i e v e  t h a t  t h e  
p e r s p e c t i v e  t h a t  I a m  c o m i n g  f r o m  is s o m e w h a t  i m p e r s o n a l ,  

a n d  h o p e f u l l y  p r o f e s s i o n a l l y  a n d  w i t h o u t  a n  e m o t i o n a l  s l a n t .

I w o u l d  s u s p e c t  t h a t  p a r t  o f  t h e  d i f f e r e n c e s  a n d  u n d e r ­
s t a n d i n g  d o  c o m e  f r o m  w h e r e  w e  b o t h  s t a r t  f r o m ,  i n  t h a t  y o u  

a r e  a p a r e n t  w i t h  a  d i v o r c e ,  w i t h  a n  e x p e r i e n c e  i n  t h e  C o u r t  
t h a t  a p p a r e n t l y  w a s  l e s s  t h a n  w h a t  y o u  w o u l d  e x p e c t  t h e  

C o u r t  to h a v e  p r o v i d e d .

A p p a r e n t l y  t h e r e  is a d i s t i n c t  d i f f e r e n c e  b e t w e e n  m a n a g e m e n t  
o f  d o m e s t i c  r e l a t i o n s  i n  t h e  v a r i o u s  j u d i c i a l  d i s t r i c t s  in 
A l a s k a .  T h e  T h i r d  J u d i c i a l  D i s t r i c t ,  h a v i n g  o v e r  h a l f  o f  
t h e  p o p u l a t i o n  o f  t h e  S t a t e  as o n e  m i g h t  e x p e c t ,  w o u l d  h a v e  

w e l l  o v e r  o n e - h a l f  o f  t h e  d o m e s t i c  r e l a t i o n s  d i s p u t e s  c o m i n g  

b e f o r e  it, a n d  b e c a u s e  o f  t h e  v o l u m e  w o u l d  r e q u i r e  s o m e  
e x t r a  a t t e n t i o n  o r  s o m e  s p e c i a l i z a t i o n ,  i f  y o u  w a n t  t o  u s e  
t h a t  t e r m .  Y o u  m a y  n o t  b e  a w a r e ,  b u t  a b o u t  t w e l v e  y e a r s  a g o  

w h e n  J u s t i c e  B o n e y  w a s  o n  t h e  S u p r e m e  C o u r t ,  t h e r e  w a s  
e s t a b l i s h e d  b y  r e g u l a t i o n ,  a F a m i l y  C o u r t  a n d  a j u d g e  w a s  
h i r e d  s p e c i f i c a l l y  t o  h e a d  u p  t h a t  p a r t i c u l a r  C o u r t  in 

A n c h o r a g e .  T h e  C o u r t  w a s  s e p a r a t e  f r o m  t h e  r e g u l a r  c a l e n d a r ,  
d i d  h a v e  a p o s i t i o n  o f  M a r r i a g e  C o u n s e l o r  w i t h  it, a n d  d i d  
d o  i t ' s  o w n  c a l e n d a r i n g .  U n l e s s  t h e  j u d g e  w a s  p r e - e m p t e d  

b y  t h e  a t t o r n e y s  o r  t h e  p a r t i e s ,  a l l  c o n t e s t e d  c u s t o d i e s
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w e r e  h e a r d  b y  h i m .  A b o u t  s e v e n  y e a r s  a g o ,  w i t h  t h e  r e t i r e -  
' •“ m e n t  o f  f u d g e  B u t c h e r ,  w h o  h a d  b e e n  t h e  F a m i l y  C o u r t  J u d g e ,  

a d e c i s i o n  w a s  m a d e  a d m i n i s t r a t i v e l y  t o  d o  a w a y  w i t h  t h e  

F a m i l y  C o u r t  c o n c e p t .  I h a d  b e e n  h e r e  a s  M a r r i a g e  C o u n s e l o r  

p r i o r  to t h e  d e c i s i o n  o f  a b o l i s h i n g  t h e  F a m i l y  C o u r t ,  a n d  
b e c a u s e  o f  a b o u t  t h e  s a m e  t i m e  t h e r e  w a s  a S u p r e m e  C o u r t  

O p i n i o n ,  G r a n a d a  V s .  t h e  S t a t e  o f  /Alaska, w h i c h  s p e c i f i c a l l y  
s t a t e d  t h e  C o u r t  c o u l d  n o t  o r d e r  c u s t o d y  i n v e s t i g a t i o n s  d o n e  

b y  t h e  D i v i s i o n  o f  S o c i a l  S e r v i c e s  i n  d o m e s t i c  r e l a t i o n s ,  
t h e  d e c i s i o n  w a s  m a d e  b y  t h e  P r e s i d i n g  J u d g e  in A n c h o r a g e  

to c o n v e r t  t h e  M a r r i a g e  C o u n s e l l i n g  p o s i t i o n  to t h e  p o s i t i o n  

o f  C u s t o d y  I n v e s t i g a t o r .  T h e  r e s u l t  o f  t h i s  a c t i o n  b y  o u r  

vl P r e s i d i n g  J u d g e ,  w a s  t h e  e s t a b l i s h m e n t  o f  c e r t a i n  p r a c t i c e s  
q in A n c h o r a g e  t h a t  p r o b a b l y  d o  n o t  e x i s t  in o t h e r  D i s t r i c t s .

A l l  c o n t e s t e d  c u s t o d i e s  a r e  r e f e r r e d  t o  t h e  o f f i c e  o f  C u s t o d y  
I n v e s t i g a t o r  f o r  e v a l u a t i o n  p r i o r  t o  t h e  C o u r t  h e a r i n g .
C u s t o d y  I n v e s t i g a t o r  is r e q u i r e d  t o  b e  a v a i l a b l e  to t e s t i f y  
in t h e  h e a r i n g s ,  a n d  is r e q u e s t e d  t o  m a k e  a r e c o m m e n d a t i o n  

t o  t h e  C o u r t  as t o  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  o r  c h i l d r e n .

i-

t h e  l i t i g a n t s  h a v e  r e a c h e d  a n  a g r e e m e n t  a s  t o  t h e  b e s t  o p t i o n  
a v a i l a b l e  f o r  t h e m s e l v e s  a n d  t h e i r  c h i l d r e n  a n d  t h e  m a t t e r  

g o e s  to C o u r t  s t i p u l a t e d  n o n - c o n t e s t e d . In f o u r  p e r c e n t  o f  

t h e  c a s e s ,  it is n o t  p o s s i b l e  t o  a r r i v e  a t  a m e d i a t e d  o r  
a c c e p t a b l e  r e c o m m e n d e d  s o l u t i o n  a n d  t h e  m a t t e r  is l i t i g a t e d .

In y o u r  l e t t e r  y o u  i n d i c a t e  t h a t  s o m e t h i n g  o b v i o u s l y  is 
m i s s i n g ,  a n d  I w o u l d  h a v e  t o  a g r e e  w i t h  y o u .  I b e l i e v e  t h e  

t h i n g  t h a t  is m i s s i n g  is a d e q u a t e  s u p p o r t  s e r v i c e s  in t h e  
a r e a  o f  d o m e s t i c ' r e l a t i o n s . T h e y  a r e  n e i t h e r  a v a i l a b l e  in 
t h e  b r o a d  c o m m u n i t y ,  n o r  w i t h i n  t h e  C o u r t  S y s t e m .  Y o u  m i g h t  

b e  i n t e r e s t e d  in s e c u r i n g  t h e  f i n d i n g s  o f  t h e  W h i t e  H o u s e  
C o n f e r e n c e  o f  F a m i l i e s  w h i c h  d o e s  a d d r e s s  t h e  i s s u e s  t h a t  
y o u  a r e  c o n c e r n e d  a b o u t  a n d  s t r o n g l y  u r g e s  a l l  C o u r t  S y s t e m s  

to e s t a b l i s h  a F a m i l y  C o u r t  b e n c h ,  w h i c h  w o u l d  r e s u l t  in 

s p e c i a l i z a t i o n  o n  t h e  p a r t  o f  t h e  J u d i c i a r y  a n d  t h e  d e v e l o p ­
m e n t  o f  t h e  s u p p o r t  s e r v i c e s  t h a t  m a n y  p r o f e s s i o n a l s ,i n c l u d i n g  

m y s e l f ,  f e e l  a r c  e s s e n t i a l  t o  m e e t  t h e  p r o b l e m  t h a t  y o u  a n d  

m a n y  o f  t h e  people; w h o  a r e  s u p p o r t i n g  H o u s e  B i l l  2 1 0  a r e  
c o n c e r n e d  w i t h .  I d o n ’t t h i n k  y o u  a r e  l o o k i n g  f o r  s o m e t h i n g  
p a r t i c u l a r l y  d i f f e r e n t  f r o m  w h a t  M r .  R e e s e  a n d  I h a v e  t a l k e d  

a b o u t .  I b e l i e v e  t h e  d i s t i n c t i o n  c o m e s  w i t h  a n  e m o t i o n a l  

c o m m i t m e n t  t o •t h e  t h o u g h t  t h e r e  is o n l y  o n e  s o l u t i o n ,  a n d  
t h a t  t h i s  s o l u t i o n  is j o i n t  c u s t o d y ,  a n d  it w i l l  s o l v e  

e v e r y o n e  p r o b l e m s .  I w o u l d  h a v e  to a r g u e  t h a t  j o i n t  c u s t o d y  
is a m e t h o d ,  t h a t  i t  d o e s  n o t  s o l v e  m a n y  o f  t h e  p r o o l e m s  
t h a t  w e r e  b r o u g h t  u p  i n  t h e  t e l e c o n f e r e n c e .  It w o u l d  n o t
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g u a r a n t e e  v i s i t a t i o n ;  i t  w o u l d  n o t  g u a r a n t e e  s h a r e d  

p a r e n t i n g ;  i t  w o u l d  n o t  m e e t  a n y  o f  t h e  g u a r a n t e e s  t h a t  
m a n y  o f  t h e  p e o p l e  w e r e  a s k i n g  a b o u t  a n y m o r e  t h a n  s i n g l e  
c u s t o d y  t o  f a t h e r  o r  m o t h e r  w o u l d  p r o v i d e  t h e s e  g u a r a n t e e s .

Y o u  m e n t i o n e d  t h a t  y o u  a r e  c o n c e r n e d  a b o u t  t h e  v e r y  w o r d i n g  

t h a t  is o p p o s e d  b y  J o h n  R e e s e  a n d  m y s e l f  is t n e  s a m e  w o r d i n g  
t h a t  y o u  f e e l  h a d  it e x i s t e d  w h e n  y o u r  m a r r i a g e  w a s  d i s s o l v e d ,  

a l l  t h e  p a r t i e s  w o u l d  b e  i n  a b e t t e r  p l a c e  t o d a y .  I c a n  
a c c e p t  t h e  p o s i t i o n  y o u  a r e  c o m i n g  f r o m  a n d  p o s s i b l y  f o r  y o u  

t h a t  is t r u e .  I d o  n o t  b e l i e v e ,  h o w e v e r ,  t h a t  i t  is t r u e  a s  
a g e n e r a ’ s t a t e m e n t  f o r  t h e  m a j o r i t y  o f  t h e  p a r t i e s  g o i n g  

t h r o u g h  a d i v o r c e  p r o c e s s  a n d  I w o u l d  h a v e  n o  p r o b l e m ,  a s  I 

i n d i c a t e d  in t h e  l e t t e r ,  m y  t e s t i m o n y  i n  h a v i n g  l e g i s l a t u r e  

. c k n o w l e d g e  j o i n t  c u s t o d y  a s  o n e  o f  t h e  m e t h o d s ,  p a r t i c u l a r l y  
in v i e w  o f  t h e  f a c t  t h a t  it h a s  b e e n  a c k n o w l e d g e d  in t h e  
C o u r t  S y s t e m  f o r  a n u m b e r  o f  y e a r s .  I d o  h a v e  a p r o b l e m  
t h o u g h ,  i f  i t  p u t s  t h e  b u r d e n  o n  t h e  C o u r t  to e s t a b l i s h  t h a t  

p e o p l e  a r e  n o t  c a p a b l e  o f  h a n d l i n g  j o i n t  c u s t o d y  in o r d e r  to 

n o t  g r a n t  i t  i n  t h o s e  c a s e s  w h e r e  i t  is n o t  in t h e  b e s t  

i n t e r e s t s  o f  t h e  c h i l d r e n  t o  d o  so.

I h o p e  t h a t  t h i s  k i n d  o f  e i t h e r  c l e a r s  t h e  a i r  in t e r m s  o f  
w h e r e  I a m  c o m i n g  f r o m ,  o r  g i v e s  y o u  s o m e  t h o u g h t s  a s  to 
h o w  to r e s p o n d  a n d  f i n d  t h e  c o m m o n  g r o u n d ,  a s  I d o  b e l i e v e  
t h a t  w e  a r e  b o t h  l o o k i n g  f o r  t h e  s a m e  t h i n g ,  b u t  I b e l i e v e  

as a p r o f e s s i o n a l  t h e  p i t f a l l s  in t h i s  B i l l  m i g h t  b e  v e r y  

d e s t r u c t i v e .

V e r y  t r u l y  y o u r s ,

F r a n c i s  M. S t e v e n s  

C u s t o d y  I n v e s t i g a t o r

F M S / l f s

cc: J o h n  R e e s e

A t t a c h m e n
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1 ■}'. C h a r l i e  P a r r ,  C h a i rm an

l ' roni :  Peggy B e r c k ,  S t a f f  

D a t e :  O c t o b e r  2 3 ,  1 9 7 9

C u r r e n t  A l a s k a  l a w  makes  c h i l d  s t e a l i n g  a c r im e .  AS 1 1 . 1 5 . 2 9 0 .  I n  o r d e r  f o r  
c r i m i r ’’ 1 l i a b i l i t y  t o  a t t a c h  t h e  c h i l d  mus t  be u n d e r  t h e  a g e  o f  t w e l v e .  P u n i s hm en t  
f o r  t h i ‘> o f f e n s e  i s :  b y  im p r i s o n m e n t  i n  t h e  p e n i t e n t i a r y  f o r  n o t  more  th an  t e n  
y e a r s  o r  l e s s  t h a n  s i x  mon ths  o r  by  im p r i s o n m e n t  i n  j a i l  f o r  n o t  more  t h a n  one  
y e a r ,  o r  by  f i n e  o f  $ 5 0 0  o r  b o t h .

The new c r i m i n a l  c o d e  e s t a b l i s h e s  t h e  c r im e  o f  c u s t o d i a l  i n t e r f e r e n c e  i n  t h e  
f i r s t  and s e c ond  d e g r e e s .  C u s t o d i a l  i n t e r f e r e n c e  i s  d e f i n e d  a s  k e e p i n g  a c h i l d  
o r  i n c om pe t e n t -  p e r s o n  f r om  h i s  l a w f u l  c u t o d i a n  w i t h  t h e  i n t e n t  t o  h o l d  t h e  c h i l d  
o r  i n c o m p e t e n t  p e r s .  n f o r  a  p r o t r a c t e d  p e r i o d .  As c h i l d  i s  d e f i n e d  a s  one  u n d e r  
t h e  age  o f  1 8 ,  t h e  new c r i m i n a l  code p r o v i s i o n s  a r e  b r o a d e r  i n  a p p l i c a t i o n  t h an  
e x i s t i n g  l a w .  l lowe:ver c r i m i n a l  l i a b i l i t y  s l i m i t e d  i n  two r e s p e c t s .  F i r s t ,  t h e  
p e r p e t r a t o r  mus t  be  r e l a t e d  t o  t h e  c h i l d  o r  i n c o m p e t e n t  p e r s o n  a n d ,  s e c o n d ,  t h e  
p e r p e t r a t o r  mus t r e a l i z e  t h a t  he h a s  no l e g a l  r i g h t  t o  a b d u c t  t h e  c h i l d  o r  
i n c o m p e t e n t  p e r s o n .

C u s t o d i a l  i n t e r f e r e n c e  i n  t h e  f i r s t  d e g r e e  i n v o l v e s  r e m o v a l  o f  t h e  c h i l d  o r  i n ­
c om pe t en t  p e r s r :■. f r o m  t h e  s t a t e .  C u s t o d i a l  i n t e r f e r e n c e  i n  t h e  f i r s t  d e g r e e  i s  
p u n i s h a b l e  by a C l a s s  C f e l o n y  wh ich  c a r r i e s  up t o  a  f i v e  y e a r  p r i s o n  t e rm .  
C u s t o d i a l  i n t e r f e r e n c e  i n  t h e  s e cond  d e g r e e  I s  p u n i s h a b l e  by e C l a s s  A m i sd em ean o r  
wh ich  c a r r i e s  up t o  a one  y e a r  p r i s o n  t e rm .

C o p i e s  o f  b o th  t h e  e x i s t i n g  l aw  a s  w e l l  a s  t h e  new c r i m i n a l  c o de  p r o v :  s i o n s  a r e  
e n c l o s e d .

I. d i d  s p e a k  t o  L a r r y  Weeks ,  A s s i s t a n t  D i s t r i c t  A t t o r n e y ,  A n c h o r a g e ,  t h i s  m o r n i n g  t o  
a t t e m p t  t o  d e t e r m i n e  any  p r o s e c u t o r i a l  p r o b l e m s  n o t  a p p a r e n t  on t h e  f a c e  o f  t h e  
e x i s t i n g  l aw  and  w h e t h e r  t h e  new c r i m i n a l  c ode  p r o v i s i o n s  wou ld  c o r r e c t  any  s u ch  
d i f f i c u l t i e s .  M r .  Weeks was n o t  f a m i l i a r  w i t h  a n y  s p e c i f i c  p r o b l e m s ,  l i e  d i d  s t a t e  
t h a t  some p r o b l e m s  had  a r i s e n  a s  a r e s u l t  o f  i n t e r p r e t i n g  " l a w f u l  c h a r g e "  a s  
c o n t a i n e d  i n  c u r r e n t  l aw .  I n  my mind a c u s t o d y  p r o v i s i o n  w ou ld  c l e a r l y  f a l l  
w i t h i n  t h e  mean ing  o f  " l a w f u l  c h a r g e " .  F u r t h e r m o r e  M r .  Weeks s a i d  t h a t  i t  was 
r e a l l y  more  o f  a  s o c i a l  p r o b l e m ,  l ie s a i d  t h a t  s p o u s e s  f r e q u e n t l y  do n o t  l i k e  t o  
s end  each o t h e r  Lo j a i l  and s u f f e r  t h e  l o s s  o f  c h i l d  s u p p o r t  a s  n r e s u l t ,  l ie  s a i d  
t h a t  t h e s e  p e r s o n s  s h o u l d n ' t  go t o  j a i l .



Mr. Weeks d i d  r e f e r  me t o  a n o t h e r  a s s i s t a n t  d i s t r i c t  a t t o r n e y  i n  J u n e a u .  I  i n t e n d  t o  
p u r s u e  t h i s  i s s u e  w i t h  h im i n  t h e  immed ia t e  f u t u r e .  However I  t h o u g h t  t h a t  y o u  
m ig h t  want t o  r e l a y  t h i s  s t a t u t o r y  i n f o r m a t i o n  t o  y o u r  c o n s t i t u a n t  who b r o u g h t  
t h i s  m a t t e r  t o  t h e  a t t e n t i o n  o f  t h e  House  J u d i c i a r y  C omm it t ee  a t  i t s  p u b l i c  
h e a r i n g  i n  F a i r b a n k s .  ( C a r l a  S l a u g h t e r ,  D i r e c t o r  WIC, was t h e  w i t n e s s  who 
b r o u g h t  t h i s  m a t t e r  t o  t h e  C om m i t t e e ' s  a t t e n t i o n . )

A U J  a * .
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§ 11 . I 5 .2E0 A l a s k a  St a t u t es § 11 .15 .290

S ee l l l | l 5 . 2 G 0 .  K idnapping- A  person who know ing ly  and w ithou t 
law f iuV i fJ son  kidnaps, abducts o r  ca rr ies  aw ay  and ho lds f o r  r a n ­
som , rew a rd  o r  o the r un law fu l reason  an o th e r  person , except in  
the  case o f  a m ino r b y  his pa ren t , is punishab le b y  imprisonment 
f o r  a te rm  o f  ye a rs  o r  f o r  l i fe . (§ 6 5 -4 -2 5 ( a )  A C LA  1 9 4 9 ;  am § 1 
ch 99  S L A  1957 )

Distinction between kidnapping and 
child stealing.—The kidnapping stat­
utes. which were applicable alike- to 
adults and children, mure generally 
viewed the offense as one against the 
person unlawfully taken, while the 
statute against child stealing (AS 
ll.15.2b0) has in view principally the 
right ol the parent to the custody, 
dominion, and cure of the child so 
that stealing the child from its par­
ents is primarily an offense against 
the parents. State v. Metcalf, 278 P. 
974 (Ore. 1929), construing the Ore­
gon statutes.

Ant. Jur., ALR and C.J.S. re fe r­
ences.—31 Am. Jur., Kidnapping, § 1 
et seq.

Forcing another to transport one 
as constituting offense o f kidnapping 
or abduction, G2 ALR 200.

Secrecy, or intent of secrecy, as 
necessary’ element o f kidnapping, 08 
ALR 719.

Belief in legality of the act as a f­
fecting offense o f abduction or kid­
napping, 11-1 ALR 870.

1 C.J.S. Abduction § 1 et scq.; 51 
C.J.S. Kidnapping §§ 1 to 7.

Sec . 11 .15 .270 . Conspiracy to k idnap . I f  two o r m o re  persons con­
sp ire  to v io la te  § 2G0 o f  this chapte r and one o r  m o re  o f  them  does 
an y  ov e r t  ac t to effect the ob jec t o f  the consp iracy , each is punish­
ab le by im p r isonm en t f o r  a te rm  o f  y e a rs  o r  fo r  l i fe .  (§ 6 5 -4 -2 5 (b )  
A C L A  1 9 4 9 ;  am  § 1 ch 99 S L A  1957 )

Cross reference.—As to distinction Am. Jur. and C.J.S. references. —
between kidnapping and child steal- 11 Am. Jur., Conspiracy, § 13. 
ing, see tictc to AS 11.15.250, 15 C.J.S. Conspiracy § 49.

Sec. 11 .15 .2S0 . Receiving , possessing, o r  d isposing o f  ransom . A 
person who receives, possesses, o r  disposes o f  money o r  o th e r  p rop ­
e r ty  o r  a port ion o f  it which at any time has been de livered as 
ransom  o r  reward  in connection with a k idnapping under § 260 o f  
th is chapte r , knowing it to be money o r  p rope rty  de livered as 
ransom  o r  reward , is punishable by a fine o f  not mure than $ 10 ,000, 
o r  by im prisonment f o r  not less than one y e a r  no r more than 10 
yea rs , o r  by both . (§ G5-4 -25 (c ) A C LA  1 9 4 9 ;  am § 1 ch 99 S LA  
1 9 5 7 ;  am § 9 ch 43 SLA  1964)

Cross reference.—As to distinction 
between kidnapping and child steal­
ing, see ante to AS 11.15.250.

Effect of amendment.—The 1954 
amendment substituted "less than one 
year nor more than 10 years" for

"more than 10 years" at the end of 
the section.

Section inapplicable to offen.se 
committed before October I. I llli l.— 
See 1901 Op. Alt'y Gun,, No. 8.

Sec. 11 .15 .290 . Child stea ling . A person who malic ious ly , fo rc ib ly  
o r  f ra u du le n t ly  takes o r  entices aw ay  a child under the age o f  12 
yea rs , in a m ann e r  o th e r  than as prov ided in § 260 o f  th is chapter, 
w ith in ten t to detain am i conceals the child f rom  its  pa ren t, gu a rd ­
ian, o r  o i l i e r  person hav ing th e  law fu l  charge o f  th e  child, is
punishab le by imprisonment in the p en iten t ia ry  f o r  not m ore than

§ 11.15.2
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§ 11.15.295 C r i m i n a l  L a w § 11.15.300

10  y e a rs  n o r  less than  s ix months , o r  by im p risonm en t in j a i l  f o r  
n o t  m o re  th an  one yea r ,  o r  by  a fine o f  n o t  m o re  than $500 , o r  
by  both. (§ 65 -4 -26 A C L A  1 9 4 9 ;  am  § 2  ch 99 S L A  1957 )

Distinction between kidnapping and deemed to have Leen taken without its
child stealing.—The kidnapping stat- consent us a matter of law State v
utes, which were applicable alike to Metcalf, 278 P. 974 (Ore. 1929), con- 
adults and children, more generally struing the Oregon statute,
viewed the olfense as one against the Cited in United States v. Meyers, 
persun unlawfully taken, while the 1G Alas. 368, 143 F . Supp. 1 (D. Alas,
statute against child stealing has in 1956).
view principally the right of the par- ALR and C.J.S. references. —  Fic-
ent to the custody, dominion, and tion of loss of services as condition
care of the child, so that stealing the o f action fo r abduction of child, 72child from its parents is primarily ALR 847.
an olfense against the parents. State Kidnapping or other criminal of-
v. Metcalf, 278 P. 974 (Ore. 9129), fense by taking or removal of child 
construing the Oregon statutes. by, or under authority of, parent or

A child is incapable of consent to one in loco parentis, 77 ALR 317.
seizure and removal, and, being taken 51 C.J.S. Kidnapping § 1 et seq.
from its lawful custody, it must De

Sec. 11 .15 .295 . Use o f  f i rea rm s du r ing  the  commission o f  certa in 
crimes. A person who uses o r  ca rr ie s  a f i re a rm  du ring  the com­
mission o f  a  robbe ry , assau lt , m u rde r ,  rape, b u rg la ry ,  o r  k idnapp ing 
is gu i l ty  o f  a fe lo n y  and upon conviction f o r  a  f i r s t  olTense is pun­
ishab le b y  im p risonm en t f o r  no t less than  10 years . Upon con­
viction f o r  a second o r  subsequent ofi’ense in v io la t ion o f  this sec­
tion , the o f fende r sha l l be imprisoned f o r  no t less than  25 years . 
(§ 1 ch 144  S LA  1968 )

Cross reference. —  As to weapons report on ch. 141, SLA 1968 (IIH 333), 
generally, see AS 11.55. sec 1968 House Journal, p. 434.

Legislative committee report.— For
Sec. 11 .15 .300 . B lackm a i l .  A  pe rson who, c i th e r ve rba l ly  o r  by 

w r it ten  o r  p r in ted  communication, ( 1 ) th rea tens in ju ry  to the pe r­
son o r  p rope r ty  o f  ano th e r o r  to the person and p rop e r ty  o f  a pe r- 
.son s tand ing in the re la t ion  o f  p a ren t o r  child, husband o r w ife , 
o r  s is te r o r  b ro th e r  to such o th e r ;  o r  (2) th rea ten s  to accuse an ­
o th e r  o f  ti cr ime, o r  o f  im mora l conduct which, i f  t ru e , would tend to 
degrade and disgrace him  o r  to expose o r  pub lish any o f  h is in­
f irm it ies o r  f a i l i n g s ;  o r  ( 3 )  th rea ten s  in an y  w ay to sub jec t him 
to the rid icu le  o r  contempt o f  society , with in ten t to  e x to r t  pecuni­
a r y  advan tage o r  p rope rty  f r om  him , o r  w ith  in ten t to compel him  
to do an ac t aga inst his will, is pun ishab le b y  imprisonment in the 
pen iten t ia ry  f o r  no t m ore than five y e a rs  n o r  less th an  s ix  months, 
o r  b y  im p risonm en t in a ja i l  f o r  no t m ore  th an  one y e a r  no r less 
than th ree months . (§ 65-1-27 A C LA  1949 )
Object of section.— The object of State . 36 Ohio St. 318. constru ing the

this section is to fo rb id persons from Ohio statute.
assuming the e lm i'iirte r o f prosecutor “ E x to r tio n ."— E x to rtio n is the oli-
for c lin ic fo i the purpose of ex to rt- ta in ing of money or other valuable
iag gum for themselves. E llio tt v th in g , either by compulsion, by actual

33



§ 11.41.320
January 1,1980)

§ 11.41.370

Sec. 11.41.320. Custod ia l in te r fe rence in  the f i r s t  degree, (a ) A 
person commits the crime o f  custodial interference in the f i r s t  degree 
i f  he vio lates § 330 o f  this chapter and causes the victim to be removed 
f rom  the state.

(b) Custodial in terference in the f i r s t  degree is a class C fe lony. (§ 3 
ch 166 S LA  1978)

A LR  and C J .S . references. — Fiction of 
loss of services as condition o f action for 
abduction of child, 72 ALR 847.

Kidnapping or other criminal offense by 
taking or removal of child by, or under

authority of, parent or one i. 'oco parentis, 
77 aLR 317.

51 C.J.S., Kidnapping, § 1 et seq.

Sec. 11.41.330. Custod ia l in te rfe rence in the second degree, (a ) A 
person commits the crime o f  custodial interference in the second degree 
if, being a re la tive o f  a child under 18 years o f  age o r  a re lative o f  an 
incompetent person and knowing that he has no legal righ t to do so, he 
takes, entices, o r  keeps tha t child o r incompetent person f rom  his law fu l 
custodian with intent to hold him fo r  a protracted period.

(b) Custodial interference in the secoi-d degree is a class A 
misdemeanor. (§ 3 ch 166 SLA  1978)

See. 11.41.370. D e f in i t ion s . In  §§ 300 —  370 o f  this chapter, un less 
the context requires otherwise,

( 1 ) " law fu l  custodian" means a parent, guardian, o r  o the r person 
responsible by au tho rity  o f  law  fo r the care, custody, o r  contro l o f  
another;

(2) " re la t ive ”  means a parent, stepparent, ancestor, descendant, 
sibling, uncle, o r  aunt, including a re lative o f  the same degree th rough 
marriage o r  adoption;

(3) “ re s tra in " means to restr ic t a person’s movements un law fu l ly  and 
without consent, so as to interfere substantia lly with his l iberty by 
moving him f rom  one place to another o r  by confining him either in the 
place where the restriction commences o r  in a place to which he has been 
moved; a re s tra in t is "w ithou t consent”  i f  it is accomplished

(A ) by acquiescence o f  the victim, i f  the victim is under 16 yea rs  o f  
age o r is an incompetent person and his law fu l custodian has not 
acquiesced in the movement o r  confinement; o r

(B )  by force , threat, o r  deception. (§ 3 ch 166 S I A  1978)

A rt ic le  4. Sexua l Offenses.
Section
410. Sexual assault in the first degree 
420. Sexual assault in the second degree 
430. Sexual assault in the third degree 
440. Sexual abuse of a minor

Section
445. General provisions 
450. Incest455. Unlawful exploitation of a minor 
470. Definitions

T H u .'



1850 Roberts Poad 

Fairbanks, Alaska 99701 

October 10, 1981

Representative Bette Cato 
P . 0. Box 775 
Valdez, Alaska 59680

Ref: House Bill 210— Joint Custody for Children

Dear Mrs. Jato,

At the teleconference hearing April 22, 1981 regarding House Bill 210 you 
asked questions of many of the people who testified about what they considered 
to be an age at which a child could reasonably state which parent they chose 
to live with. We have discussed this subsequently and I still have strong 
feelings.that this can put many children in an impossible situation which can 
give them psycllologica 1 problems in the future.

House Bill 210 starts with a positive approach by presuming that a child has 

two loving .and responsible parents (most do) ajid that each parent wants to 
maintain "an open and .loving frequent relationship between the child and his 

other parent." (1;. The second step in the preference of award in HB 210 
vsould be to give custody to the parent wlio would "allow the child to have 
frequent and continuing contact with the parenr. not granted custody."

I have a situation in which the children have 50% time with each of their 
parents. This is a situation I have found that many other fathers would l^ke 
to liave because it is equ a l . I asked my sons, individually, what they think 
of the present arrangement. They Ijoth responded in the affirmative, and 
stated that they could not think of a tetter or more equitn >lc arrangement 

and said, "besides, we get twice as many bi.rttea/s and Christmases and have 

two frames".

I know otlier children in similiar circumstances and they like it, whether 

or not their parents live in the same town.

The following statement made by Ms. Karen DeCrow, Past President of the 
National Organization for Women P  975-77) on August 28, .1980, sums things 

up:

"(Joint custody is) definitely the custody arrangement of the future.

The practice of nearly always awarding custody of children to the 

mother reflects negatively on women who aren't awarded custody; 
the public automatically thinks they are unfit to care for the 

children."



Representative Bette Cato 

Page 2

October 10, 1981

Mrs. Cato, I have deeply appreciated our open discussions and I tope you 

can support HB 210 this next session.

Sincerely,

Larry Sweet

cc: Representative Mike Bierne, Chairman, HESS

-— r*“Sena tor Charlie Parr

Representative Brian Rogers

(1) Alaska Code of Civil Procedure, Sec 09.55.205 JUDGEMENT TOR CUSTODY, 

paragraph (6).
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" J o i n t  c u s t o d y  i s  d e f i n i t e l y  t h e  c u s t o d y  a r r a n g em e n t  o f  t h e  
f u t u r e .

The p r a c t i c e  o f  n e a r l y  a lw a y s  aw a rd in g  c u s t o d y  o f  c h i l d r e n  t o  
t h e  m o th e r  r e f l e c t s  n e g a t i v e l y  on  women who a r e n ' t  awarded 
c u s t o d y ;  t h e  p u b l i c  a u t o m a t i c a l l y  t h i n k s  t h e y  a r e  u n f i t  t o  
c a r e  f o r  t h e  c h i l d r e n . "

House B i l l  2 1 0  i s  good l e g i s l a t i o n  b e c au s e  i t  r emove s  b i a s ,  i s  e q u a l ,  
and f a c i l i t a t e s  p r e s e r v a t i o n  o f  t h e  c h i l d ' s  n e eds  f o r  c o n t a c t  w i t h  b o t h  
p a r e n t s ;  i t  r e d u c e s  use  o f  t h e  c o u r t r o o m  by one  p a r e n t  t o  d e s t r o y  t h e  
o t h e r  p a r e n t ,  t o  t h e  d e t r i m e n t  o f  t h e  c h i l d ' s  b e s t  i n t e r e s t s .

We u r g e  you and Lhe c om m i t t e e  t o  v o t e  f a v o r a b l y  on House  B i l l  2 1 0  
s o  t h a t  more c h i l d r e n  i n  t h i s  s t a t e  can be a l l o w e d  t o  ha ve  an " o p e n  and 
l o v i n g  f r e q u e n t  r e l a t i o n s h i p "  w i t h  b o t h  t h e i r  p a r e n t s  a f t e r  a m a r r i a g e  
i s  t e rm i n a t e d .

/ ///
S i n c e r e l y  y o u r s ,

U jL Le {ul / i-ttc' / L-
V a l o r i e  M. T h e r r i e n  
V i c c - l ’ r e s i d e n t

c c :  R e p r e s e n t a t i v e  T e r r y  M a r t i n  
R e p r e s e n t a t i v e  B e t t e  C a t o  
R e p r e s e n t a t i v e  S a l l y  Sm i th  
R e p r e s e n t a t i v e  Hugh Ma lone  
S e n a t e  J u d i c i a r y  Commit tee  
House J u d i c i a r y  Commit tee  
S e n a t e  I l l .SS Commit tee

L .



QOG/AMIZ ATigr\J
I | II l/ulIVI r<

R e p r e s e n t a t i v e  M ike  B i e r n e  
C ha i rman ,  HESS Commit tee  
PO Box 4 - 1 5 3 9  
A n cho rag e ,  A l a s k a  9 9 5 0 9

Re :  House B i l l  2 1 0  J o i n t  C u s t o d y  f o r  C h i l d r e n  

D ea r  R e p r e s e n t a t i v e  B i e r n e :

The F a i r b a n k s  C h a p t e r  o f  t h e  N a t i o n a l  O r g a n i z a t i o n  f o r  Women s u p p o r t s  
House B i l l  2 1 0  b e c au s e  i t  i s  c o n s i s t e n t  w i t h  the  s t a t e m e n t  t h a t  " e q u a l i t y  
o f  r i g h t s  unde r  the  l aw  s h a l l  n o t  be d e n i e d  o r  a b r i d g e d  by t h e  U n i t e d  
S t a t e s  o r  by any  s t a t e  on a c c o u n t  o f  s e x . "

#
H o u jo  B i l l  2 1 0  i s  a l s o  c o n s i s t e n t  w i t h  th e  i n t e n t  o f  c u r r e n t  A l a s k a  

S t a t u t e s  g o v e r n i n g  t h e  g r a n t i n g  o f  c u s t o d y  o f  m in o r  c h i l d r e n  b e cau s e  i t  
p r o v i d e s  a po s i t i v e  f r am ew o rk  s o  t h a t  a f t e r  a m a r r i a g e  i s  t e rm i n a t e d ,  
t h e  c h i l d r e n  can  m a i n t a i n  "an open  and l o v i n g  f r e q u e n t  r e l a t i o n s h i p  w i t h  
( b o t h  p a r e n t s ) "  ( S e c .  0 9 . 5 5 . 2 0 5 ,  Judgment f o r  C u s t o d y ,  p a r a g r a p h  6 ) .

I n  mos t s t a t e s ,  i n c l u d i n g  A l a s k a ,  a f o rm  o f  n o - f a u l t  d i v o r c e  e x i s t s , i n  
wh ich i t  i s  n o t  n e c e s s a r y  f o r  o n e  parent :  t o  d e c im a te  th e  o t h e r  in  th e  
p u b l i c  r e c o r d ,  wh ich  i s  t o  no o n e ' s  a d v a n t a g e .  J o i n t  o r  s h a r e d  c u s t o d y  
f o r  c h i l d r e n  i s  t h e  compan ion  t o  t h a t  p r o c e s s  b e cau se  i t  r em ove s  th e  
s t i gm a  o f  s o l e  c u s t o d y  and w i l l ,  tend t o  p r e v e n t  b i t t e r ,  a c r im o n i o u s  and 
h o s t i l e  c u s t o d y  b a t t l e s ,  wh ich  a r e  t o  no o n e ' s  b e s t  i n t e r e s t ,  l e a s t  o f  
a l l  t h e  c h i l d r e n  who a r e  d e f e n s e l e s s  in a p r o c e s s  t h a t  can h a ve  f a r  
r e a c h i n g  c o n s e qu e n c e s  to  t h e i r  f u t u r e  l i v e s ,  i f  h a n d l e d  im p r o p e r l y .

The p r e f e r e n c e  f o r  j o i n t  c u s t o d y  i s  an im p o r t a n t  c o n c e p t  b e c au s e  i t  
p r o v i d e s  a p o s i t . iv e  b a s i s  f o r  ea ch  pa ren t  t o  c o n t i n u e  t h e i r  p a r e n t i n g  
r e s p o n s i b i I  i .L y .

I f  a j o i n t  c u s t o d y  r e l a t i o n s h i p  i s  not d e s i r e d  a f t e r  a m a r r i a g e  i s  
t e rm i n a t e d ,  t h e  se cond  s t e p  in t h e  p r e f e r e n c e  f o r  award p r o c e s s ,  p r o v i d e s  
f o r  g r a n t i n g  s o l e  c u s t o d y  in a t r a d i t i o n a l  f a s h i o n  " t o  th e  p a r e n t  d e t e rm in e d  
hy t h e  c o u r t  Lo l ie most l i k e l y  t o  a l l o w  th e  c h i l d  t o  have  f r e q u e n t  and 
c o n t i n u i n g  c o n t a c t  w i t h  t h e  p a r e n t  n o t  g r a n t e d  c u s t o d y . "

House B i l l .  2 1 0  i s  c o n s i s t e n t  w i t h  the. f o l l o w i n g  s t a t e me n t  hy Ms.
K a ren  Uedrow, P a s t  P r e s i d e n t ,  N a t i o n a l  O r g a n i z a t i o n  f o r  Women ( 1 9 7 4 -  
19 / 7 )  on Augus t  2 8 ,  1.980:
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"YEAR OF THE CHILD" PROVIDES NEW RIGHTS 
FOR SWEDEN'S KIDS AND PARENTS 
by Ameiia Adamo

Amelia Adamo/ a free lance journalist/ has written this article in consultation 
with Bertil Ekdahl/ legal adviser to the Swedish Ministry o f Justice/ and Bo 
Carlsson/ children's ombudsman of Sweden's Save the Children Federation.

Sweden's unflagging concern for children and their welfare received added thrust under 
the Impact o f the International Year of the Ch ild . Attention focussed on a wide range of 
questions which included such subjects as: Habitat — .the child in his neighborhood, at school, 
at home; chi Id abuse; chi Idren's rights; providing for immigrant chi Idren .

There is no doubt that most o f the initiatives taken would have been realized eventually . 
However, the significance given to 1979 as a special Children's Year served as a catalyst to 
speed decisions and bring iliem to fruition within the specified period.

In addition to reforms adopted at national and local levels of government, the unique nature 
o f the year was observed by national agencies, schools, public libraries and special interest 
organizations with varied events, debates, exhibitions, theater presentations and other 
children-oriented programs.

The main reforms and activities which marked Sweden's observance of the International Year 
of the Child are described briefly below.

Ban on corporal punishmer>.

Corporal punishment has been prohibited as of July I, 1979 by the Parenthood and Guardianship 
Code, the section of Swedish law governing the relationship between parents and children. The 
Code actually says that children must not be subjected to corporal punishment or any other 
humiliating treatment. The background to this law is as fo llows.

S l / V E D I S H  I N F O R / V M T I O N  S E R V I C E Swedish Consulate Gcneroi
On *7̂ 1. *



Sociai Change — 2 s
•

It has long been agreed by child psychiatrists and child psychologists that corporal punishment of 
children is a reprehensible practice . The use violence can inflict physical and mental harm on 
children, and possibly result in physical disab. lities and prolonged mental disturbances. Their ab ility 
to develop contact with and affection for other people may be stunted. Individual punishments can 
cause children of any age to suffer from shock, and repeated punishments may result in profound 
changes o f personality. Even lenient punishments can entail risks. 0 ‘_'ite often they lead to progressively 
severe punishments and, at worst, brutality.

It is possible for humiliating treatment to produce the same effect as corpc a I punishment, namely, 
lack of self-confidence and a change of personality which may dominate c lildhood and adolescence 
and leave its mark on adult life as w e l l .

Swedish law now forbids a l l  forms of corporal and mental punishment. Mental punishment —  referred 
to in the Code mentioned above as "humiliating treatment" —  includes, for example, locking 
a child in a closet, or subjecting it to threats, intimidation, ostracism or direct r id icu le .

Previously, Swedish law contained no express ban on corporal punishment, with the result that many 
people believed it to be permissible. The new provision incorporated in the Code has eliminated this 
lacuna. No specific penal sanction has been attached io the ban on corporal punishment, but corporal 
punishment inflicting bodily harm on a child or causing pain which does not rapidly subside is regarded 
cs criminal assault. The amendment to the Code makes it impossible for a parent charged with child 
ossauit to plead that he believed he was entitled to administer corporal punishment.

Parental education

A general program for parental educatr o, in effect as of January 1980, is gradually being introduced 
under the aegis of the county councils. The basis for the legislation wos a report from the Commission 
on Child Care concerning parental education in connection with childbirth. During the spring o f  1980 
the Commission presented a final report on parental educa' on for parents o f pre-schoo! and school 
ch: Idreri.

Parental education in connection with childbirth is to be provided a? part of the activities of maternity 
care centers, maternity wards and child health centers. It proposed that these activities shoula be 
conducted on a group basis, with groups o f about ten parents meeting for eight or ten sessions with the 
staff before and after confinement. * *" - - -•* • •• - *v * •* •• T

Participation in this genera l scheme is optional, but as an incentive parents are offered leave o f 
absence from their jobs and compensation out o f  social Insurance for any loss o f earnings involved by 
attendance. The purpose of this parental education is to make parents better informed ah jut the develop­
ment and needs of children, about relations between children and parents and between adults them­
selves, about social conditions and about social benefits for young families, and also to provide oppor­
tunities of contact and shared experience between parents themselves and between parents and s ta ff .
The questions discussed by the parental groups relate to the goals of parental education activites, and 
the curriculum is decided jo intly by parents and s ta ff . Aspects of pregnancy and childbirth, baby care 
and personal development are discussed, ’•ogether with social topics like housing conditions, child 
care amenities and so o n . * ■'"•i •' • ••   .*• v **'



Social Change -  3
I

Parliament has emphasized that difficulties confront immigrant parents and as a consequence 
special attention must be devoted to planning parental education for immigrants. The National Board 
cr Health and Welfare and the National Immigration and Naturalization Board have been specially 
instructed to submit detailed proposals on this subject.

Bilingual language instruct?on

Several reports have focussed on the difficu lt linguistic situation o f immigrant children. One 
o f the important viewpoints that has emerged is that each individual needs to have fu ll command of 
one language in order, among other things, to be able to learn other larguages properly.

For this reason, native language instruction is offered to a l l  elementary and upper secondary school 
pupils who have at least one parent with a language other than Swedish, i f  that language is regularly 
used in the home. One o f the alms o f mother tongue instruction is that the students become actively 
b ilingua l. The National Board of Education ensures that municipal authorities offer a l l  Immigrant 
children the opportunity to have ,native language instruction, which Is provided partly during regular 
school hours. The costs entailed by this instruction are borne by national authorities. Some munici­
palities have classes at the junior and intermediate levels o f eiementaty school consisting entire ly of 
immigrant pupils speaking one and the same language, in which case a l l  teaching is conducted i n't he 
pupils’ native language. i ..

Parents not accepting the offer of bilingual instruction for their children w ill be contacted in their 
homes.

Municipal pre-schools are a lso responsible for the linguistic development o f  i r  ‘grant children.
Home country language training for a l l e lig ib le five-and six-year-olds attena . 3  municipal pre-schools 
lias been financed by the Statesince July 1979. Increasing numbers or day nurseries have established 
single-language groups for immigrant children. This gives the children a better opportunity o f 
developing their command of their native language and preserving their cultural identity.

Chi Idren and divorce
• •• , • ■ '*t»

The first report presented by the Commission on Children's Rights contained the proposal tliat corporal 
punishment be made i l l e g a l , The second report o f the Commission deals with the rules concerning 
custody, right of access and the execution of judicial decisions concerning custody. This report has 
been circulated to a large number o f public authorities and organizations for comment. „•

Proposed new arrangements include the following:

The main principle contained In the report is that parents, whether married or unmarried are to share 
the custody of their ch ild ren . This joint custody is to continue even after divorce or separation i f  
neither parent demands otherwise.

In certain situations it w il l be possible for custody to be transferred from biological parents to other 
persons, e ,g . foster-parents, i f  a child has been living in a foster-home for some time and has 
"taken root" there. • . . .  . ...

As soon as their age and developmental level permit, children are to be enabled to influence their 
own situation in matters which concern them, e ,g . divorce proceedings.
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The Commission wants it to be the duty of municipal authorities to offer parents involved in divorce 
proceedingsassistcnce in resolving the conflict between them and in ossuming responsibility for 
cbc.sions to the benefit of a l l  concerned. This assistance is to be provided in the form of interviews 
with, for example, a psychologist or family counsellor.

It is proposed that right of access should imply that a child Is entitled to associate with both parents, 
even i f  they are living apart .

Children are to be elig ib le as parties in proceedings concerning custody and right o f access, and they 
are fo be entitled to legal assistance. Each child litigant is to be represented during proceedings 

. by a Chi Id's Attorney appointed by the court.

The social welfare committee is to be empowered to appoint a special liasion o ffice r fo help and support 
the individual child deprived of parental support -  for example, in a marital crisis.

F ina lly , the Commission proposes that a Children's Ombudsman be appointed in every municipality in . 
order, among other things, to  provide the public with an advisory service in various matters concerning 
children. • ■ ' * '

The Children's Ombudsman

The Children's Ombudsman, appointed by the Swedish Save the Children Federation, is an o ffic ia l 
with no counterpart in any other country. The Swedish Save the Children Federation is a voluntary 
organization working for the benefit of children both in Sweden and in other countries. The Children's 
Ombudsman acts as the children's spokesman, mobilizes opinion and disseminates information 
concerning children's needs and works to strengthen children's rights. He does not have any legal 
powers of intervention in particular cases. His duties can be summed up as fo l lows.

1. To publicize the situation and needs of children through such channels as news media, lectures, 
publications and seminars.

  u2 .  To put pressure on public authorities and policy makers.

3 .  To propose and initiate actions which can improve condifions/ for children.
»

4 .  To help children faced with particular problems, e .g . immigrant children, foster children, 
maltreated chi Idren.

5 .  To support rerearch about children.

6 . To induce more people to work for the promotion o f children's interests.

7 .  To maintain a telephone emergency service for the support and assistance of individual 
chi Idren in distress. f

The basic purpose of the activities of the Children's Ombudsman is to generate a positive attitude 
towards children so as to increase the number of people siding with them. Another important aim is to

• -4 ' '•



induce a l l  adults to assume responsibility for a l l  children. Children w ill alwaj grow up primarily 
u;i the terms defined by the adults in their immediate surroundings, and it is therefore important 
for children to have in their immediate surroundings many adults with whom they can fee l secure 
The Children's Ombudsman encourages these efforts, for example, through his efforts to transform*
the attitudes oF adults. “  ■ * ... .••ty. •

From the very outset, the work o f the Children's Ombudsman has also focussed heavily on questions 
relating to children and v io lence . Violence effects many children directly , and the Children's 
Ombudsman is endeavoring to overcome the various violent tendencies in society and to assist '
individual children subjected to  violence . _ . ;d“r'v ’ -v •*^ « J. * » < ■’V - *r.v, ■*

War toys . . .  . . .
    • "  -
In 1979 the National Board for Consumer Policies and the Play Environment Council concluded • 
a voluntary agreement with the roy trade to discontinue the sales of war toys. The purpose o f this 
agreement is fo end the exploitation o f the two world wars. Playing at war means learning to settle ,V.
disputes by violent means. Children need an outlet for their aggressions.and tensions in form oF play 
and play materials, but this can be accomplished by means other than war toys. v •

i ' K ' , •. . .  v - 1'
• : - s - r f r , ' i ’ TThe agreement covers toys depiciting modern warfare from 1914 onwards, and the category "war toys" 

includes weapons, games and model soldiers among other things. ■ ' V*'
• _ '• •* 

. 1 • ’ - * v" • *Parental insurance
-------------------------------------- # .. . " tmK' .

Beginning in 1980, parents are entitled to ninemanths leave of absence from worK, plus compensation out 
o f social insurance for loss of earnings in order to care for a new baby. Three of these nine months can 
be saved up and ufi lized at any time before the chi Id readies the age of eight or completes its first 
year of school, and parents can divide the total period between them.

A parent is entitled to stay at home from work and race ive compensation out of social insurance for no 
to sixty days per annum in order to provide temporary care for a sicK chi Id . A medical certificate is 
required after the first seven days.

► . , ’ i,'
Activities during the International Year of the Chi id .•

. » :' •• • ''i}*'- • •- : - , . . ‘ .  •'Needless to say, many activities took place during the International Year of the C h i ld . One which 
attracted particular interest was a day when children took charge of a l l  radio broadcasts. The children 
produced a l l the programs broadcast on the three radio channels on an ordinary Saturday between " '
6 a .m . and midnight. For example, they read the "Poem of the Day," held the daily act of worship, 
made live broadcasts of sports events and made interviews and commentaries. It was such a success 
tlial the broadcasting company plans to make it a regular feature. Opinion polls indicated unusually 
high listening figures.

Another widely publicized arrangement was a week of seminars, debates, exhibitions, lectures, 
theatre performances, sing-songs e tc , , organized by the Swedish Save the Children Federahon on the 
subject of children and with children participating . Tliese activities were attended by 4 5 ,0 0 0  people and 
received coverage in a l l  daily newspapers and on radio and television.

Tlie initiative taken by the Swedish trade union movement to invite parents to take their children 
with them to work for a day was also appreciated. On the designated day, large numbers of children 
invaded Sweden's workplaces to see what things were like there and what their mothers and fathers 
did at work.
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Further information-is obtainable from the following:
The Ministry of Justice/ S—103 33 Stockholm/ Sweden. (Ban on corporal pi ‘ shment, children and divorce*

The Ministry o f Health and Social Affairs/ S—103 33 Stockholm/ Sweden. (Parental education/ parental 
insurance)

The National Immigration and Naturalization Board, P O Box 6113/ S-600 06 Stockholm/ Sweden.
(Home language instruction)

The National Board for Consumer Policies, Fack, S—162 10 Stockholm, Sweden. (War toys)

The Children's Ombudsman, Rodda Barnens Riksforbund, P O  Box 5866, S—102 42 Stockholm, Sweden.
(The activities o f the Children's Ombudsman)

TRAVEL GRANTS FOR RESEARCH IN SWEDEN
: ■Qualified American citizens with we 11-developed projects in the fields of political institutions, 

public administration, interest organizations, working life , human environment, mess media, and r
education, are invited to apply for travel giants from the Swedish Bicentennial Fund. •-

Grants o f approximately $2 , 5 0 0 w ill be made to support three to six week study visits to Sweden, -
beginning late summer 1981. There is also opportunity to apply for a three to six month re^urch 
grant for a project carried out in Sweden at a research institution or university.

Application deadline; February 13, 1981. Awards announced: around May, I , 1981.

For information and application form write: Swedish Information Service
Bicentennial Fund 
825 Third Avenue 
New York, N Y  10022

-v: r  >>:• ... : *• . i

"THE DEFENSE:LESS CHILD" -  A SERIES OF SEMINARS l - . v - > •
on the prevention of chi Id abuse and neglect, arranged by the Swedish Information
Service in cooperation with the Swedish Embassies in Washington and Ottawa,
w ill be held in Washington, New York, Chicago, Los Angeles and Ottawa
March 23 -  Ap .i l 5 , 1981. For further information write the Swedish Information
Service, New York .
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TO COMBAT VIOLENCE IN THE CHILD'S WORLD 
SWEDISH EFFORTS TO STRENGTHEN THE CHILD'S RIGHTS
by E. Michael Salzer

E. Michael Salzer has been Scandinavian correspondent 
with leading European and American newspapers since 
1947. He specializes in questions of education.

Violence breeds violence . If a parent beats his chi Id, there is a risk that the 
child w ill use violence in his future life to achieve his aims. Corporal punish­
ment shapes the child to an authoritative pattern and seems unfitting in a 
society which aims to develop the child into a peace-loving independent 
individual.

With these thoughts in mind, an overwhelming majority o f the Riksdag (259 to 6 ) 
recently outlawed corporal punishment in Sweden by adding a new clause to 
the Parenthood and Guardianship Code (Foraldrabalken):

a .  ■ ■ . ' • ' • . -sr.-v! \ •
"Tlie parent or guardian should exercise the necessary supervision in accor­
dance with the child's age and other circumstances. The child should not 
be subjected to corporal punishment or other humiliating treatment."

The Commission on Children's Rights proposed this clause to c larify that society 
can no longer accept the use of violence as a method of upbringing.

In 1920 —  when "husaga," the master's right to flog his servant, was abo­
lished in Sweden, the law still stipulated that parents had the right to 
punish their children. In 1949 the word "punish" was replaced by "reprimand." 
Not until 1966 was t ie  right o f the parent to resort to violence deleted from 
tlie Code of Parenthood, and the punishment o f children of more than "insigni-

S M / E D I S H I N F O R / M / I T I O N  S E R V I C E
Swedish Consulate General 
825 Third Avenue/New York. N e w  York 10022/(212) 751-5900



ficant corporal correction" considered maltreatment, to be judged by the same rules 
which apply when "adults commit acts o f physical violence towards adults."

The new law does not imply that any parent who gives his offspring a box on the ears 
or smacks his bottom w il l be immediately drawn into court. The educators, psycholo­
gists, sociologists, doctors, social workers and lawyers who supported the legislation, 
intended to establish a norm for parents and guardians and to initiate a wider disussion 
o f the dangers o f violence in a l l  its different forms to which children are constantly 
exposed in everyday life .

"Even in our well-advanced welfare system, despite our high standard of. living, our 
far-reaching school reforms, the low infant mortality rate and the considerate care o f  
immigrants," Rigmor von Euler explains,"the conditions of the child are far from id e a l ."

. Rigmor von Euler is Sweden's (and probably the world's) first Ombudsman for Children 
and is employed by the Swedish Save the Children Federation. People must be informed 
again and again about the dangerous consequences o f the physical and mental punish­
ment of children. A recurrent general program to educate parents and guardians about 
their rights and their responsibilities seems essential and should be initiated as soon as 
possible, especially in view o f the large number o f immigrants, who come from countries 
with other basic values o f family unity, and where the spanking o f children still is part 
o f the cultural pattern . Surveys have clearly shown that the "battered child syndrome" 
also exists in many modern Swedish suburbs, where youngsters are predestined to be­
come hard, unfeeling adults, putting their own interests first, often neglecting those 
o f their own children.

Some Members of Parliament opposed the new law arguing that it was "unnecessary and 
even dangerous, 11 because by removing the biblical right of the father to chastise his 
child , "many well-meaning parents would be stamped as criminals and many children 
would never learn how to behave ." Sixten Pettersson (Cons.) put them right. "In a Free 
democracy like our own we use words as arguments,not b lows," he said durirg the debate. 
"We talk to people,not beat them. If we cannot convince our children with words, we 
shall never convince them with a beating."

The Swedish Children's Ombudsman • - \  <*.-•

"Society assumes in the first place that parents care for their children and know how to 
satisfy their needs, and takes action ’ in the child's best interest* on ly , when the parents 
fail to do so ,"  says Rigmor von Euler, who is retiring from her job as children's ombuds­
man aFter seven years o f tra i l-b lazing work. "There is still a lot o f cruel repression 
and maltreatment. Legislation has to create a climate where the family con flourish.
But we cannot rely upon legislation to afford adequate protection to the child e ithe r.
The child needs its own spokesman to safeguard its rights."

"Ombudsman" isa Swedish word for representative or delegate . In English and other lang­
uages it is identified with "an o ffic ia l empowered to investigate complaints of bureau­
cratic injustice." Tlie ro le o f the ombudsman of the Swedish Save the Children Federation, 
however, is merely that o f a spokesman or advocate without legal or politica l power, 
charged with protecting children’ s rights through investigation, recommendation and 
information.
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"One of my tasks is to help the individual child in immediate need o f  assistance, " declares 
Bo Carlsson, a former teacher, sociologist and local politic ian , who succeeded Rigmor 
von Euler as the Swedish children's ombudsman on May I , 1979. "My overa ll aim 
is to make the public aware o f children's precarious situation and to be a thorn in the 
flesh o f  reluctant bureaucrats and authorities."

He intends to exert pressure on local authorities to Improve the children's environment, 
he wants the expression "what is best for the child" to be more c lea r ly  defined and he 
insists that the child's own wishes should always be considered before a final decision’ 
about custody or public care is taken.

• ' » *• . . . .  |

Continuing the efforts of his predecessor to create a more effective organization to assist 
children in need o f moral and legal a id , he would like to Introduce the institution of 
the children's ombudsman on a municipal level throughout the country: "There should 
be someone paid by the local government, with sufficient authority fo intervene, and to 
act as the child's spokesman in court, on social committees, in the town planning o ffice , 
everywhere where the fate o f children is at stake or when parents dispute the custody o f 
their children, when the child issent toa public institution ora foster home, and to assure 
adequate play and leisure facilit ies irr new residential areas. Children should always know 
that there is someone outside the family on ca ll to help them if need arises." -

Rigmor von Euler dealt with several hundred cases a year involving the maltreatment of 
children. A neighbour would ring and report that a certain child was often heard crying, 
when left alone in the apartment next door. " I f sounds heartbreaking, can't you do 
something about i t ? "  The ombudsman would immediately contact the local Social Welfare 
Committee (Socialnamnd) and ask them to investigate discreetly. A social worker collects 
more information and finds a young, distressed mother, unable to cope with her situation, 
who could not get anyone to look after her 3 -yea r-o ld  g i r l . A place in a day-care center 
f ina lly  solves the problem. O r a re lative of an 8 -year-o ld  boy telephones: "The poor kid 
is being beaten for the slightest o ffence . His stepmother is terribly rough with him." Once., 
again the subtle contact machinery is set fo work. A social worker talks to the boy, later 
to the stepmother, who-readily admits that she cannot cope with the ch ild . A l l  involved, 
including tfie boy, agree to a foster home. - • • - \'L_.» ' r; . •

• i..* i* * * . r -• v-
-i.,4 • . '-vT* f .V

A ll information Is treated as strictly confidential, a l l  investigations ore mode very dljcn?«t»y 
"Our aim is to help the child,not to penalize anybody," says Rigmor von Eulor

< . -* i -  ).* . '.rj:- z v i ' - ' t . " ■* > J- Y f V i  *’ *’
Quite independent of this kind of work for individual children, the Swedish Save the • . 
Children Federation is constantly mobilizing public opinion and providing information 
on bringing up children, fighting drug abuse by supporting research and treatment, striving 
for better contacts between immigrants and Swedes and for an increased understanding of 
the plight of immigrants, whose children so often fa l l between two different cultural patterns

"The South-European pattern o f upbringing may sometimes look like 'maltreatment' from the 
Swedish point o f view, " explains M rs. von Euler, "but as fa r as the gross ill-treatment of 
children is concerned, it has been established that immigrant children not generally are . 
exposed to greater risks than some Swedish children."



jy i t jp --------- ---- -------- ----------- - ,«»W W» liw - ' A
;

Social Change -  4

BRIS, Children's Rights In Society

In fighting violence in Swedish society the children's ombudsman has been greatly 
assisted by one pv the most active voluntary organizations, BRIS (Barnens Rdtt i Sam- 
hallet) , Children's Rights in Society. It was formed in 1971 as a kind o f "Children's 
Defense League" and as a pressure group fo combat child cruelty, when death of a 
young child aFter prolonged maltreatment by the person responsible for her care had 
aroused nationwide indignation .

Volunteers o f BRIS maintain regular telephone service twice a week, advise harassed 
parents, follow up cases o f  maltreated children before passing them on to the authorities 
and then check the final outcome . They are assisted by a panel o f child psychologists, 
doctors and lawyers and handle some 150 cases a year . With a grant from Stockholm 
municipality they produce and distribute information and educational materiol on child 
cruelty, parent training, divorce and custody proceedings, mainly for a l l  the professional 
groups whose work involves children —  social workers, teachers, po lice , hospital staff, . 
lawyers, public prosecutors, City Councillors and Members o f Parliament. ,

BRIS was also instrumental in arranging a much discussed exhibition "V iolence creates 
V io lence ," together with the Save the Children Federation and the Swedish Peace and 
Arbitration Association (Freds- och skiljedomsforeningen).

Prohibition of War Toys

This exhibition sparked o f f a nationwide debate on the effects o f violence as reflected 
in the mass media, newspapers, films and comic strips and eventually led to the with­
drawal of war toys from the warehouse shelves as from January I, 1979, and also to the 
promotion o f the recent legislation to ban corporal punishment. The exhibits informed 
the public that 1.7 million o f the 8 million Swedes are children under 15 years o f age, 
tliat 239 ,000  o f them live with single parents, 119,000 ore of non-Swedish origin, almost 
40 ,000  are annually taken into care in accordance with the Child Welfare Act (barna- 
vardslagen), over 7 ,0 0 0  are killed or injured in traffic accidents, 15 ,000 are placed 
in foster homes, and that majority o f drug-abusers are around 19 years o ld .  , -»• • :.

Research showed that the sale o f comics, where most conflicts are solved by vio lence and . 
where uninhibited contempt is shown for the weaker members o f society, amounts annually • 
to Skr* 110 million . Adults were made aware of the fact that violence towards their children 
is an abuse o f power, and often too, a sign of Impotence, o f an inability to deal with a 
situation. They were told that a child needs love, security and the opportunity o f se lf -  *'*> 
realization in order to grow into a harmonious human being and that to chastise is no • 
way to teach. - - • : • •' ”  • • •' • v: v .

Jr

In study circles parents were informed about the pattern-forming and blunting effects 
of violence shown in news reports and especially in entertainment programs, and advised 
to help their children by talking to them about i f ,  so that the child is not left alone with 
his fears o f something which he does not understand. Both BRIS and the children’ s ombuds­
man continue fo keep the debate alive and try to promote alternative television programs, - 
films, plays and literature without violence for children.

r  '  > ' f v y ? r ”  • - r .-
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Joint efforts have also been made to improve conditions for children in hospitals. Doctors 
and hospital staff were helped to understand better the children's need for special care, 
play facilities and frequent visits by their parents. Most hospitals now provide accommo­
dation for the pr _-nts o f sick children, and parents' travel expenses are reimbursed from 
public funds in cases o f  need.

Special emphasis is placed on a continuous exchange o f experience and information 
with other countries. An international research symposium on "Violence towards 
Children" (based on a book o f the same title by Professor Ake W . Edfeldt) was spon­
sored by the Save the Children Federation (May 14 -  16, 1979) in Stockholm, to . 
elucidate the international aspects o f the problem in the International Year o f the Ch i ld .

"We must do everything we can to protect our children from vio lence , mainly by our 
own example," said Astrid Lindgren,the celebrated children's author. In her address 
on being awarded the Peace Prize o f the German Book Trade (Deutschen Buchhandels) 
last autumn,.for her efforts to promote tolerance and responsibility, she told a little 
story, which brings the whole problem of violence towards children into sharp re l ie f .
"A young mother, firmly believing in the biblical wisdom of 'he who loves his son, 
punishes him,' and who considered that her little boy had deserved a good spanking, 
sent him in to the garden to co llect a rod. He came back after a long while , crying:
'I could not find a stick, but here is a stone, you can hit me with that.' The mother 
looked at her boy and started crying herself. Suddenly she saw it a l l  with the eyes 
of the child, who must have thought: 'My mother wants to hurt me, so she may as well 
use a stone.' For a long time they hugged each other, then she put the stone on a 
kitchen-shelf and vowed: 'No violence!' Perhaps we should a l l  put a stone on our 
kitchen-shelf.to remind ourselves and our children: 'No violence!' It might be a tiny 
contribution towards peace in the wor ld ."

Tlie author alone is responsible for the opinions expressed in this article .
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1850 Rober ts  Road 
Fa i rbanks ,  Alaska 99701 
May 10, 1981

House J u d i c i a r y  Committee 
Alaska S ta t e  L e g i s l a t u r e  
Pouch V
Juneau, Alaska 99811

Dear R e p r e s e n ta t i v e  Brown and Members o f  the  Committee:

The puroose o f  t h i s  l e t t e r  i s  to  urge t h a t  you a c t  on House B i l l  210 t h i s  
yea r  which  w i l l  p rov ide  j o i n t  c u s to d y  f o r  c h i l d r e n .  C a l i f o r n i a  has had a 
s im i l a r  law in  e x i s t e n c e  s i n c e  January  1, 1980, and they  have in  t h e i r  
l e g i s l a t u r e  a t  the p r e s e n t  t ime a b i l l  to  add presumptive j o i n t  cu s to d y  
to  t h e i r  c u r r e n t  law.

Nevada s igned in t o  law a j o i n t  cu s to d y  b i l l  l a s t  month; the s t a t e s  o f  
New York, F l o r i d a ,  and Georgia are  a c t i v e l y  working on j o i n t  c u s to d y  b i l l s .

Presumptive j o i n t  c u s to d y  i s  analogous to no f a u l t  d i v o r c e  iri t h a t  i t  
takes  the pos i t i v e  approach. Today i t  i s  no longer  n e cessa ry  to  prove  
th a t  one in d i v i d u a l  in  a marriage i s  bad or  wrong. S i m i l a r l y  i t  should 
not be n e ce s sa ry  to  prove  th a t  one paren t  or  the  o the r  i s  u n f i t .  But 
th a t  i s  what we have today. In r e c e n t  t r a d i t i o n  mothers have always r e c e i v e d  
cus tody .  How can a f a t h e r  have a chance  to  ge t  one h a l f  time w i th  h is  
c h i l d r e n ?  By prov ing  t h a t  the  c h i l d ' s  mother i s  an u n f i t  person? In what 
per centage  o f  s i t u a t i o n s  i s  t h i s  a c t u a l l y  the case? A Fa irbanks  judge r e c e n t l y  
t o ld  me th a t  in  h i s  e x p e r i e n c e  on ly  1 or  ?.% o f  cases  he has seen i s  one 
parent  u n f i t .  T h i s  makes sense  to me. Why must we then prove u n f i t n e s s ?

Presumptive j o i n t  c u s to d y  takes the p o s i t i v e  approach and can a c t  to  
de fuse  m an ip u la t io n ,  maneuver ing,  c o e r c i s i o n  o r  th rea t .  I t  can remove 
the c h i l d r e n  from being used as t o o l s  fo r  p s y ch o lo g i c a l  or  mater ia l  gain .
I t  can c u r t a i l  c h i l d  s t e a l i n g .

I can speak from my own ex p e r i e n c e  in o b ta in in g  j o i n t  cu s tody  in Fa irbanks 
two years  ago which  l e f t  four  i n d i v i d u a l s  w i th  sh a t t e r ed ,  b i t t e r  and 
acr imon ious  f e e l i n g s .  The t e x t  books say t h a t  j o i n t  cu s tody  can not e x i s t  
w i thou t  c o o p e r a t i o n ;  t h a t  i s  not  c o r r e c t  and I can speak f o r  t h a t .

I have found o u t  in r e c e n t  months t h a t  the  Th i rd  J u d i c i a l  D i s t r i c t  handles 
d i v o r c e  e n t i r e l y  d i f f e r e n t l y  than the Fo u r th  J u d i c i a l  D i s t r i c t .  I am 
co nv in ced  th a t  i f  IIB 210 had e x i s t e d  as law at tlie time o f  my d i v o r c e  then 
i t  would have been handled w i th  some degree  o f  r a t i o n ,  reason, and planning 
and four  peop le  would be in  a b e t t e r  p la c e  then they are today.

For the  lega l  p r o f e s s i o n a l s  who are opposed to  c e r t a i n  wording in t h i s  b i l l
1 urge them to  sugges t  a l t e r n a t i v e  wording ra th e r  than j u s t  being aga in s t  
i t ,  and I f u r t h e r  urge them to t a lk  to the c o u n s e lo r s ,  p s y c h o l o g i s t s ,  and 
c h i l d  p s y c h i a t r i s t s  about  what is  in the be s t  i n t e r e s t s  o f  c h i l d r e n .  My 
own d i s c u s s i o n s  w i th  both  groups shocks me to see how fa r  apar t  some o f  t h e i r  
th ink ing  i s  w i th  r e s p e c t  to  the impact on c h i l d r e n .

Please  pass some v e r s i o n  o f  HB 210 t h i s  year.

S i n c e r e l y ,  .

L a r r y  R. Sweet
c c :  B Rogers ,  C. Parr



S E C O N D  T H O U G H T S  O P !  J O I N T  C H I L D  C U S T O D Y

T h e r e  is c u r r e n t l y  a d i s t u r b ­

i n g  a n  1 g r o w i n g  n a t i o n a l  t r e n d  
t o w a r d  a w a r d i n g  c u s t o d y  o f  c h i l­

d r e n  to b o t h  p a r e n t s  j o i n t l y ,  i.e. 
g i v i n g  b o t h  p a r e n t s  t h e  r i g h t  to 
s h a r e  e q u a l l y  in t h e  d e c i s i o n  m a k ­
i n g  p r o c e s s  r e g a r d i n g  t h e  c h i l d .
(See J o i n t  C u s t o d y  c h a r t  a v a i l a b l e  
f r o m  N C O W F L . )  W h i l e  i n t e n d e d  t o  
e q u a l i z e  t h e  r e s p o n s i b i l i t y  o f  

c h i l d r e a r i n g  b e t w e e n  t h e  p a r e n t s ,  
j o i n t  c u s t o d y ,  w h e n  p a r e n t s  a r e  

n o t  a b l e  t o  a q r e e  o r  d o  n o t  c o m ­
m u n i c a t e  w e l l ,  o n l y  s e r v e s  to 
i n t e r f e r e  w i t h  t h e  a b i l i t y  o f  t h e  
p r i m a r y  c a r e t a k e r  t o  m a k e  t h e  d e ­
c i s i o n s  n e e d e d  to c a r r y  o u t  r e­
s p o n s i b i l i t i e s  t o  t h e  c h i l d  A

A l m o s t  a l l  e x p e r t s  c o n c u r  t h a t  
j o i n t  c u s t o d y  is o n l y  " a p p r o p r i­

a t e "  w h e r e  b o t h  p a r e n t s  a r e  b a s i c ­
a l l y  in a g r e e m e n t  a n d  a b l e  to p a r ­

t i c i p a t e  in j o i n t  d e c i s i o n - m a k i n g .  
S u c h  c a s e s  a r e  i n  t h e  m i n o r i t y ,  

a n d  t h o s e  p a r e n t s  w i l l  h a v e  an 
i n f o r m a l  j o i n t  c u s t o d y  a r r a n g e m e n t  
r e g a r d l e s s  o f  c o u r t  o r d e r .  Tliu- 
t h e  c u r r e n t  n e w  l e g i s l a t i o n  w e a l d  
l a r g e l y  a f f e c t  t h o s e  p a r e n t s  w h o  
a r e  n o t  in a g r e e m e n t — t h e  v e r y  
c a s e s  w h i c h  t h e  e x p e r t s  a g r e e  a r e  
n o t  s u i t a b l e  f o r  j o i n t  c u s t o d y  a n d  
w h e r e ,  in f a c t ,  i t  w o u l d  b e  d e t r i­
m e n t a l  t o  t h e  c h i l d ' s  b e s t  i n t e r ­
e s t s  .

L e g i s l a t o r s  a r e  s e e k i n g  to 
m a k e  j o i n t  c u s t o d y  a s t a t u t o r y  
p r e f e r e n c p / o r o s u m p t  :i o n  w h  i c h . w o n JLcL. 
a p p l y  o v e n  w h e n  o n e  p a r e n t  o p o o n g n  
tlie a r r a n g e m e n t . C o u r t s ,  u n d e r  
t h i s  t y p e  o f  l e g i s l a t i o n ,  w o u l d  be 
m a n d a t e d  to s t a t e  t h e i r  r e a s o n s  in 
w r i t i n g  w h e n  t h e y  d o  n o t  o r d e r  
j o i n t  c u s t o d y .  A d d i t i o n a l l y ,  t h i s  
type-? o f  l e g i s l a t i o n  t y p i c a l l y  i n­
c l u d e s  a  d e c l a r a t i o n  t h a t  j o i n t  

c u s t o d y  is p r e s u m p t i v e l y  " i n  Lhe 
b e s t  i n t e r e s t s  o f  c h i l d r e n , "  in 
s p i t e  o f  the f a c t  t h a t  t h e r e  h a v e  

b e e n  v e r y  f e w  s t u d i e s  o f  j o i n t  

c u s t o d y  a r r a n g e m e n t s ,  a n d  a l m o s t  
a l l  o f  t h e s e  s t u d i e s  i n v o l v e d  c a s e s

w h e r e  b o t h  p a r e n t s  d e s i r e d  t h e  a r ­
r a n g e m e n t  .

J o i n t  c u s t o d y  p r e s u m p t i o n / p r e -  
f e r e n c e  l e g i s l a t i o n  i s , i n s t e a d ,  a 

refusctl t o  o l a c e  a n y  v a l u e .cri.-or 
crive a n y  c r e d i t  t o  t h e  p a s t  a s ­
s u m p t i o n  o f  t h e d a i l y  . c a r e  ari~a r e ­

s p o n s i b i l i t y  f o r  t h e — cirU^-ren-. 
.Thus, a j o i n t  c u s t o d y  p r e s u m p t i o n  
jTn e f f e . c t ~ g i v e s  t h e  n o n - c a r e t a k r n g  
p a r e n t  e q u a T ~ p o ' w e r  w h e n  h e  o r  s h e  

h a s  n o t  c o n t r i b u t e d  e q u a l l y  t o  t h e

p o s t - d i v o r c e .
(Con't. o n  p. 4)

NEEDED: 5 NEW BOARD MEMBERS
N C O W F L  is s e e k i n g  5 n e w  m e m b e r s  

t o  s e r v e  o n  i t s  B o a r d  o f  D i r e c t o r s ,  

e a c h  f o r  a 3 yea?; t e r m .  N C O W F L  is 
f u n d e d  b y  t h e  L e g a l  S e r v i c e s  C o r ­
p o r a t i o n  t o  p r o v i d e  s u p p o r t  o n  
w o m e n ' s  i s s u e s  in f a m i l y  lav/. T h e  
B o a r d  o f  D i r e c t o r s  s e t s  p o l i c y  f o r  
N C O W F L .  T h r e e  o f  t h e s e  v a c a n c i e s  
m u s t  b e  f i l l e d  b y  a t t o r n e y s  a n d  
t w o  b y  c l i e n t s .  T h e  t e r m  o f  t h e s e  
n e w  b o a r d  m e m b e r s  v/.ill b e g i n  o n  

O c t o b e r  1, 1 2 8 1 .  T h e  1.3 - m e m b e r  
B o a r d  i s  o f  w i d e l y  d i v e r s e  e x p e r i ­
e n c e  a n d  b a c k g r o u n d s  a n d  i t  is 
i m p o r t a n t  to vis t o  m a i n t a i n  t h i s  
d i v e r s i t y  i n  o u r  s e l e c t i o n  oJ: n e w  
m e m b e r s .

T h o s e  i n t e r e s t e d  i n  s e r v i n g  

s h o u l d  s e n d  a l e t t e r  d e s c r i b i n g  
t h e i r  b a c k g r o u n d  a n d  i n t e r e s t ,  t o­

g e t h e r  w i t h  t h e  n a m e s  a n d  
a d d r e s s e s  o f  t w o  r e f e r e n c e s  to:

J a n e  S h a w - J a c k s o n ,  C h a i r  

N a t i o n a l  C e n t e r  o n  W o m e n  
a n d  F a m i l y  L a w ,  Inc.
7 9 9  B r o a d w a y ,  R o o m  402 
N e w  Y o r k ,  N e w  Y o r k  1 0 0 0 3

T h o s e  l e t t e r s  o f  i n t e r e s t  m u s t  

b e  r e c e i v e d  b y  A p r i l  15, 1 9 8 0 .

c h i l d r e n , e i t h e r  p r a - d i v o r c e  o r

p .  3



S E C O N D  T H O UG HT S  ON J O I N T  CUST OD Y

(Con't. f r o m - p .  3)

T h e  f o l l o w i n g  is a d i g e s t  o f  an 
i n - d e p t h  a r t i c l e  o n  t h i s  s u b j e c t  b y  
V a l e r i e  P i t t ,  a l a w  s t u d e n t  at 

N C O W F L ,  w h i c h  v/ill b e  a v a i l a b l e  f o r  
d i s t r i b u t i o n  i n  M a r c h ,  198 1 .

J O I N T  C U S T O D Y  A N D  W E L F A R E :

T h e r e  a r e  m a n y  u n r e s o l v e d  i s ­
s u e s  w h e n  j o i n t  c u s t o d y  is o r d e r e d  
a n d  o n e  o f  t h e  p a r e n t s  is r e c e i v­

i n g  A F D C .  F o r  e x a m p l e :  W h i c h  o a r -
aant is e n t i t l e d  t o  t h e  g r a n t ?  W i l l 

it b e  s p l i t? C a n  b o t h  r e c e i v e  a 
g r a n t ?  Will— e l i g i b i l i t y  d e p e n d  o n  
-whic h  p a r e n t  a r r i v e s  f i r?-i- at i-ho 
w e l f a r e  .a f . f . io p ?
J O I N T  C U S T O D Y  A N D  C H I L D  S U P P O R T :

J o i n t  c u s t o d y  m a y  b e c o m e  a 
m e a n s  o f  a l l e v i a t i n g  a n o n - c u s t o d i a l  

p a r e n t ' s  sup p o r t : ' o b l i g a t i o n . If, 
as s o m e  l e g i s l a t i o n  h a s  p r o v i d e d ,  
s u p p o r t  r e s p o n s i b i l i t y  i s  t o  b e  
s h a r e d  e q u a l l y  b e t w e e n  p a r e n t s ,  

c o u r t s  c o u l d  r e f u s e  to m a k e  a n y  
s u n p o r t  o r d e r  w h e n  j o i n t  c u s t o d y  

is a w a r d e d  on t h e  g r o u n d s  t h a t  b o t h  
p a r e n t s  a r e  e q u a l l y  r e s p o n s i b l e  i n  
t h e  c h i l d ' s  s u p p o r t .  C o n s e q u e n t l y ,  
w o m e n  w i l l  b e  s e r i o u s l y  d i s a d v a n ­
t a g e d  b y  h a v i n g  to m a i n t a i n  a full 
t i m e  h o m e / h o u s e h o l d  w h i l e  a t  t h e  
s a m e  t i m e  w o r k i n g  a t  a n  o u t s i d e  
job. • F U r t h e r  i n e q u i t y  a r i s e s  f r o m  
t h e  fa c t  t h a t  w h i l e  b e i n g  e x p e c t e d  

t o  c o n t r i b u t e  e q u a l l y  to the s u p­
p o r t  Q t- tpe ch 1 . 1 ri r vnnipn d o n o t  

c om m and  w a g e s  e q u a l  t o  m e n ' s  o n  the 
-'ob market..

J O I N T  C U S T O D Y  A N D  U C C J A / C I I I L D -  
S N A T C H I N C :

J o i n t  c u s t o d y  m a y  u n d e r m i n e  
t h e  U C C J A  (Uniforir C h i l d  C u s t o d y  

J u r i s d i c t i o n  Act) s i n c e  b o t h  p a r ­
e n t s  w o u l d  h a v e  t h e  l e g a l  r i g h t  to 
d e t e r m i n e  t h e  r e s i d e n c e  o f  t h e  
c h i l d r e n ,  a b s e n t  a n o n - r e m o v a l  

p r o v i s i o n  in t h e  c o u r t  o r d e r .

J O I N T  C U S T O D Y  P R O V I D E S  N O N -  
C A R E T A K I N G  P A R E N T S  W I T H  A N  
U N F A I R  B A R G A I N I N G  T O O L :

A l m o s t  a l l  j o i n t  c u s t o d y  l e g­
i s l a t i o n  i n c l u d e s  a  p r o v i s i o n  that, 
i f  t h e  c o u r t  d e c i d e s  n o t  to a w a r d  
j o i n t  c u s t o d y ,  p r i o r i t y  f o r  s o I p  

c u s t o d y  s h a l l  h e - g i v e n  t o  t h e  p a r ­
e n t  w h o  i s  m o s t  w i l l i n g  t o  p r o v i d e  
c o n t i n u i n g  a c ooss-4^o-±he__ o t h e r  par- 
£ n t . T h u s ,  a w o m a n  o p p o s i n g  j o i n t  
c u s t o d y  w i l l  e i t h e r  a o r ^ e _±o j o i n t  

c u s t o d y  b y  s e t t l e m e n t  a g r e e m e n t  
( f e e l i n g  th/vt t h i s  is t h e  b e s t  s h e  
c o u l d  g e t  i n  c o u r t ) , o r w i l l  " b a r­
g a i n  a w a v  ' h e r  a l i m o ny.,.— c h i  I d  _s u p -  

p o r t - a a d / n r  -Prop<^rt.y. r i g h t s  ir. o r ­

d e r to o b t a i n  s o l e  c u s t o d y .

J O I N T  C U S T O D Y  A N D  B A T T E R E D  W O M E N :

In c a s e s  i n v o l v i n g  w i f e  b a t ­
t e r i n g ,  j o i n t  c u s t o d y  g u a r a n t e e s  
c ontinuoid etccess b y  t h e  b a t t e r e r  

t o  h i s  v i c t i m ,  a n d  g i v e s  h i m  c o n  
t i n n e d  c o n t r o l  o v e r  t h e  b a t t e r e d  
w o m a n ' s  l i f e  H n - m i g h  t h e i r  chi l-~ 
d r e n .  . In o r d e r  to a v o i d  s u c h  an 
o r d e r ,  t h e  b a t t e r e d  w o m a n  w i l l  
h a v e  t o  t e s t i f y  to t h e  a b u s e  o f  
w h i c h  s h e  h a s  b e e n  a v i c t i m ,  w h i c h  
f o r  m a n y  is v e r y  d i f f i c u l t .  F u r ­
t h e r m o r e  c o u r t s  r a r e l y  c o n s i d e r  
w i f e - b e a t i n g  a.i i n d i c a t i o n  o f  p o o r  
p a r e n t i n g  a b i l i t y ,  e s p e c i a l l y  w h e n  
t h e  f a t h e r  h a s  n e v e r  p h y s i c a l l y  
a b u s e d  t h e  c h i l d .  In c a s e s  w h e r e  

w i f e  b e a t i n g  is r a i s e d  a s  a n  a r g u ­
m e n t  a g a i n s t  j o i n t  c u s t o d y ,  c o u r t s  
t r a d i t i o n a l l y  d o  n o t  b e l i e v e  t h e  
a c c u s a t i o n s  o f  t h e  b a t t e r e d  w o m a n ,  
r e f u s e  t o  tEiko h e r  p l i g h t  ser.i - 

o u s l y ,  a n d  f a i l  t o  c o n s i d e r  p s y ­
c h o l o g i c a l  a b u s e  a n d  t e r r o r i z a­

t i o n  a s  b a t t e r i n g .

C O N C L U S I O N

W h i l e  j o i n t  c u s t o d y  s h o u l d  b e  

a n  o p t i o n  in a p p r o p r i a t e  c a s e s  
v/here p a r e n t s  a r e  in a g r e e m e n t  a n d

( C o n’t. o n  p. fi)



NEW HANDBOOK FOR HOUSING 

FOR BATTERED WOM E N
N E W  P A R E N T A L  K I D N A P P I N G  A C ?

(con't. f r o m  pi I T

W e  w i s h  t o  c a l l  o u r  r e a d e r s '  
a t t e n t i o n  t o  a v a l u a b l e  n e w  h a n d ­
b o o k  o n  e m e r g e n c y  a n d  l o n g - t e r m  
h o u s i n g  f o r  b a t t e r e d  w o m e n  p r e ­
p a r e d  b y  t h e  N a t i o n a l  C o a l i t i o n  

A g a i n s t  D o m e s t i c  V i o l e n c e  w i t h  
t h e  c o o p e r a t i o n  o f  H U D .

T h e  b o o k  i s  a p r a c t i c a l  a n d  

d e t a i l e d  H o w - T o  m a n u a l  w h i c h  w i l l  
ecruio p e r s o n s  w o r k i n g  i n  t h i s  

f i e l d  t o  u n d e r s t a n d  t h e  w o r k i n g s  
o f  t h e  C o m m u n i t y  D e v e l o p m e n t  Block 

G r a n t  P r o g r a m  a n d  h o w  t o  u s e  i t  
t o  g e t  d o l l a r s  f o r  s h e l t e r s  a n d  

s e r v i c e  p r o g r a m s .

T h e  ! ' !'' 10 o f  t h e  b o o k  is T H E  
N C A D V  Ii uh o k  o n  E m e r g e n c y  a n d  
L o n g  T o  m  H o u s i n g  a n d  c a n  b e  
securer! f r e e  f r o m  H U D ,  H o u s i n g  

O f f i c e  o f  P u b l i c  P o l i c y  D e v e l o p ­
m e n t  a n d  R e s e a r c h ,  4 51 7 t h  Street,

S . W . ,  R o o m  4 2 1 2 ,  W a s h i n g t o n ,  D.C. 
2 0 4 1 0 .

S E C O N D  T H O U G H T S O N  J O I N T  C U S T O D Y  
( C o n 't . f r o m  p. 4j

d e s i r e  t h i s  a r r a n g e m e n t ,  l e g i s l a­
t i o n  is n o t  n e c e s s a r y  f o r  t h e s e  
c a s e s .  R a t h e r ,  t h e  c u r r e n t  j o i n t  
c u s t o d y  t r e n d  s e r v e s  o n l y  to r e ­
d u c e  che c u s t o d y  r i g h t s  o f  t h o s e  
w o m e n  w h o  h a v e  b e e n  a n d  a r e  t h e  
p r i m a r y  c a r e t a k e r s  o f  t h e i r  c h i l ­
d r e n  a n d  w h o  .do n o t  f e e l  t h a t  
j o i n t  c u s t o d y  i s  in t h e i r  c h i l ­
d r e n ' s  b e s t  i n t e r e s t s .

F O O T N O T E :

1. J o i n t  c u s t o d y  g i v e s  b o t h  p a r ­
e n t s  e q u a l  l e g a l  r i g h t s  w i t h  r e ­
g a r d  t o  d e c i s i o n  m a k i n g  a n d  c o n ­
t r o l  o f  t h e i r  c h i l d r e n ,  r e g a r d l e s s  
o f  w h e r e  or w i t h  w h o m  t h e  c h i l d r e n  
r e s i d e .  W h i l e  j o i n t  c u s t o d y  
s h o u l d  i m p l y  e q u a l  r e s p o n s i b i l i t y  
f o r  t h e  d a y - t o - d a y  c a r e  o f  c h i l -  
d r o n ( c h i s  is n o t  r e q u i r e d  u n d e r  
m o s t  j o i n t  c u s t o d y  o r d e r s  a n d  a l l  
j o i n t  c u s t o d y  l e g i s l a t i o n .  T h u s ,  

j o i n t  c u s t o d y  o r d e r s  ar e ,  i n  e f ­
fec t ,  tlie s a m e  a s  t r a d i t i o n a l  s o l e  

c u s t o d y / v i s i  La L i o n  o r d e r s .

e n t a l  k i d n a p p i n g s  a n d  i n t e r s t a t e  
o r  i n t e r n a t i o n a l  f l i g h t  t o  a v o i d  
p r o s e c u t i o n  o r  g i v i n g  t e s t i m o n y  

u n d e r  s t a t e  f e l o n y  s t a t u t e s .  S e c ­
t i o n  1 0 7 3  h a s  b e e n  c o n s i s t e n t l y  
i n t e r p r e t e d  b y  t h e  J u s t i c e  D e p a r t­
m e n t  n o t  t o  a p p l y  to d o m e s t i c  d i s ­

p u t e s ,  e v e n  w h e n  s t a t e  f e l o n y  
s t a t u t e s  w e r e  i n v o l v e d .  A d d i n g  

p a r e n t a l  k i d n a p p i n g  t o  t h e  s t a t u t e  
m e a n s  t h a t  t h e  F e d e r a l  B u r e a u  o f  

I n v e s t i g a t i o n  c a n  n o w  b e  c a l l e d  
i n t o  t h e s e  c a s e s  p u r s u a n t  t o  t h e  

p r o v i s i o n s  o f  18 U . S . C .  3052.

F o r  a d i s c u s s i o n  o f  t h e  P a r e n t  
a l  K i d n a p p i n g  A c t  s e e  N C O W F L ' s  
M a r c h  1 9 8 1  C l e a r i n g h o u s e  R e v i e w  
c o l u m n .

SHELTER BILL DIES
S. 1 3 4 3 ,  t h e  b i l l  t o  p r o v i d e  

f e d e r a l  f u n d i n g  for s h e l t e r s , d i e d  
in t h e  r e c e n t  C o n g r e s s i o n a l  l a m e -  
d u c k  s e s s i o n  w h e n  o p p o n e n t s  p l e d g e d  
t o  f i l i b u s t e r  t h e  C o n f e r e n c e  R e p o r t .  
S e n a t o r  A l a n  C r a n s L o n  ( D - C A ) , t h e  
b i l l ' s  s p o n s o r ,  w i t h d r e w  t h e  leg i s­
l a t i o n  f r o m  t h e  f l o o r  w h e n  i t  b e ­
c a m e  c l e a r  t h a t  t h e  C o n f e r e n c e  R e­
p o r t  c o u l d  n o t  b e  a p p r o v e d .  T h u s  
a n y  f u r t h e r  d o m e s t i c  v i o l e n c e  

l e g i s l a t i o n  w i l l  h a v e  L o  b e  b r o u q h t  
a n e w  in a n o t h e r  s e s s i o n  o f  C o n g r e s s .

R e s o u r c e  p a c k e t  o n  J o i n t  C u s t o d y  

L e g i s l a t i o n :

A S u m m a r y  o f  J o i n t  C u s t o d y  
S L a  L u t e s  a n d  p e n d i n g  L e g i s­

l a t i o n .

" J o i n t  C u s t o d y  a n d  B a L t e r e d  

W o m e n "  b y  J o a n n e  S c h u l m a n .

T e s t i m o n y  b y  b a t t e r e d  w o m e n ' s  

a d v o c a L o s  b e f o r e  t h e  N e w  
J e r s e y  C o m m i t t e e  o n  J u d i ­

c i a r y  L a w ,  J u l y  24, 1 9 8 0 ,  
r e g a r d i n g  p e n d i n g  l e g i s l a­

t i o n  (AB 1 4 7 1 ) .
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N a t i o n a l  

C e n t e r  . 

o n  W o m e n  

&  F a m i l y  L a w

7 9 9  Broadway, R o om  4 0 2  •  New York , New York 10003  •  ( 2 1 2 )  6 7 4 - 8 2 0 0

A  S U M M A R Y  O F  J O I N T  C U S T O D Y  S T A T U T E S  A N D  

P E N D I N G  L E G I S L A T I O N

A s  o f  J u l y  1 9 8 0 ,  e l e v e n  (11) s t a t e s  h a v e  j o i n t  c h i l d  
c u s t o d y  p r o v i s i o n s :

C a l i f o r n i a

C o n n e c t i c u t

H a w a i i

I o w a

K a n s a s

K e n t u c k y

N e v a d a

N o r t h  C a r o l i n a

C i v .  C o d e  §§4600, 4 6 0 0 . 5  ( e f f e c t i v e  
1 / 1 / 8 0 )  [ i n c l u d e s  j o i n t  c u s t o d y  
" p r e s u m p t i o n "]

Gen. S t a t s .  §46b-56(a) ( P u b l i c  A c t  No. 
8 0 - 2 9 ,  e f f e c t i v e  1 0 / 1 / 8 0 )

Rev. S t a t .  §§571.46, 5 7 1 - 4 6 . 1  ( e f f e c t i v e  
4 / 2 5 / 8 0 )

C o d e s  A n n .  §598.21 ( j o i n t  c u s t o d y  
p r o v i s i o n s  a d d e d  i n  1977)

S t a t .  A n n .  § 6 0 - 1 6 1 0 (b) (Supp. 1979)

Rev. S t a t .  §403.270(3) ( e f f e c t i v e  7 / 1 5 / 8 0 )

Rev. S t a t .  §125.140 (1979)

Ge n .  Stat.. §50-13.2(b)

O r e g o n

T e x a s

W i s c o n s i n

Rev. S t a t .  §107.105 (1977)

V . T . C . A . ,  F a m i l y  C o d e  §14.06(a) 
( e f f e c t i v e  8 / 2 7 / 7 9 )  [ p a r t i e s  m a y  e n t e r  
i n t o  w r i t t e n  a g r e e m e n t  p r o v i d i n g  
f o r  j o i n t  c u s t o d y ]

S t a t .  A n n .  § 2 4 7 . 2 4 ( 1 ) (b) 
5 / 1 9 / 7 8 )

( e f f e c t i v e

S i n c e  N o v e m b e r ,  1 9 7 9 ,  j o i n t  c u s t o d y  l e g i s l a t i o n  h a s  b e e n  

i n t r o d u c e d  in t h e  f o l l o w i n g  s t a t e s :

F l o r i d a H R  1 4 4 0  ( G o r d o n ,  D u n b a r ) ; f a i l e d

K a n s a s S B  2 9 5  ( P a r r i s h )

H B  2 7 9 0  ( B r e w s t e r )



A  SUMMARY OF JOINT C U ST OD Y STATUTES A N D  P E N D I N G  LEGISLATION, P.~2

* I l l i n o i s

L o u i s i a n a

M a s s a c h u s e t t s

* M i c h i g a n

* N e w  J e r s e y

* N e w  Y o r k

O h i o

*O r e g o n

^P e n n s y l v a n i a  

*S. C a r o l i n a

H B 3 4 0 5

H B 1 6 9 1

H B 2 6 3 1
H B 1 8 7 7

H B 4 2 0 1
SB 1 9 6 2

H B 5 2 1 8
* S B 1 9 7 6

* A B 1 4 7 1

* A B 4 0 7

(Younge)

( B y r n e s ) , b i l l  d e f e r r e d

( DeN u c c i )
( Vig n e a u )
(McNeil)
( S i s i t s k y )

( B r o w n  
(Z e i g l e r )

(All F a i l e d )

* S 7 9 6 4  (Bar c l a y )  
* A 9 3 6 9  (Lasher)

H B  1 0 7 6

( C o m p a n i o n  b i l l s ;  p a s s e d  

A s s e m b l y ;d i e d  in S e n a t e )

*HB 2 5 3 8  ( R i c h a r d s )  to a m e n d  O . R . S .  
§107.137 to c r e a t e  a p r e s u m p t i o n  o f  
j o i n t  c u s t o d y  ( t a b l e d  i n  c o m m i t t e e )

H B  2 3 9 4  ( M c K e l v e y )
* S B  1 4 1 1  (Fumo)

* S B  1 2 8 2  (Gekas)

* H B  3 2 4 8  (died in H o u s e  J u d i c i a r y  C o m m i t t e e )

* B i l l s  i n c l u d e  a j o i n t  c u s t o d y  " p r e s u m p t i o n "  o r  " p r e f e r e n c e "  
p r o v i s i o n .



J O I N T  C U S T O D Y  a n d  B A T T E R E D  W O M E N *  ’

E x c e r p t e d  F r o m

P O O R  W O M E N  A N D  F A M I L Y  L A W ** 

(June 1980)

(cj N A T I O N A L  C E N T E R  O N  W O M E N  A N D  F A M I L Y  L A W
7 9 9  B r o a d w a y ,  R o o m  402, N e w  Y o r k ,  N e w  Y o r k  1 0 0 0 3  
1212) 6 7 4 - 8 2 0 0

* T h i s  p a p e r  is a D R A F T  a n d  m a y  n o t  b e  q u o t e d ,  c i t e d  o r  r e p r o d u c e d
w i t h o u t  t h e  w r i t t e n  p e r m i s s i o n  o f  the a u t h o r  a n d / o r  t h e
N a t i o n a l  C e n t e r  o n  W o m e n  a n d  F a m i l y  Lav;.

** T h i s  a r t i c l e  w a s  w r i t t e n  b y  J o a n n e  S c h u l m a n ,  S t a f f  A t t o r n e y
w i t h  t h e  N a t i o n a l  C e n t e r  on W o m e n  a n d  F a m i l y  Law. T h i s
a 1 t i d e  is o n e  s e c t i o n  o f  an a r t i c l e  e n t i t l e d  W o m e n  a n d  

P o v e r t y: W o m e n 's I s s u e s  in a L e g a l  S e r v i c e s  P r a c t i c e, t o  b e  
p u b l i s h e d  in C l e a r i n g h o u s e  R e v i e w ,  a p u b l i c a t i o n  o f  the 
N a t i o n a l  C l e a r i n g h o u s e  f o r  L e g a l  S e r v i c e s ,  5 0 0  N o r t h  
M i c h i g a n  A v e n u e ,  C h i c a g o ,  I l l i n o i s .



J O I N T  C U S T O D Y  & B A T T E R E D  W O M E N

Finally, leg isl a t i o n  w h i c h  is being e n a c ted in other s u b­

stantive areas needs to be e x a mined  from the p e r s p e c t i v e  of the 

batter ed woman. For example, United State S e nate Bill 1 0 5 65y • Vv

seeks to prevent c h i l d - s n a t c h i n g  by parents. W h i l e  the intent 

of this bill m a y  be laudable, at least one of its p r o v i s i o n s

r  r
would prove d a n g e r o u s  for b a t t e r e d  women. Specifically, the

bill would allow an abusive p a r e n t  access to the P arent Locator

System, thereby enabling an a b u s i v e  husband (or father) to

track.down a fleeing 'battered w o m a n  under the p r e t e x t  of lo-

6 7
eating their children. }

68
Legis l a t i o n  regarding joint child c u s t o d y  pr esents a n­

other potential d anger to battered  women. Joint c u s t o d y  g u a r­

antees c o n t inue d a c c e s s  by the a buser to his victim. It also

69
gives him contin ued control over the battered w o m a n ' s  life 

through their children.

Joint c u stody l egisl a t i o n  has been viewed as necessary

because courts have trad itionally d i s f a v o r e d  such arrangements,

. 7 0
seeing only d i s r u p t i o n  and instab i l i t y  to children. Thus,

many courts have refused to order joint c u s t o d y  wh en it is the
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arrang e m e n t  d e s i r e d  and r equested by b o t h  parents.

Some legislators, prompted by fathers' rights groups

among others, are n o w  swinging to the other extre me by seeking

to m a k e  joint c u s t o d y  a stat utory preference, w h i c h  would apply

7 3
even when one p a r e n t  opposes the arrangement. Courts, u nder

this type of legislation, wo uld be m a n d a t e d  to state their rea-

. . 7 4
sons m  w r i t i n g  w h e n  they do not o r d e r  joint custody. A d d i­

tionally this type of legislation  t y p i cally i ncludes a d e c l a r a­

tion that joint c u s t o d y  is p r e s u m p t i v e l y  "in the best interests

7 5
of the children," in spite of the ^fact that there have been

very few studies of joint custo dy arrangements, and a lmost all

of these studies involved cases w h e r e  both pare nts d e sired  the 

7 6
arrangement. The intent behind joint c u stod y "preference"

7 7
legislation is d i r e c t e d  at increasing fathers' c u s t o d y  rights.

M a n y  b a t t e r e d  w o m e n  w i l l  n o w  f i n d  t h e m s e l v e s  f a c i n g  a j o i n t  

c u s t o d y  o r d e r  u n d e r  t h i s  " p r e f e r e n c e "  l e g i s l a t i o n .  I n  o r d e r  to 

a v o i d  a n  o r d e r  o f  j o i n t  c u s t o d y ,  t h e  b a t t e r e d  w o m a n  w i l l  h a v e  to 

t e s t i f y  to the a b u s e  of: w h i c h  s h e  h a s  b e e n  a v i c t i m ,  w h i c h  for 

m a n y  w o m e n  is v e r y  d i f f i c  It (as i t  is f o r  r a p e  v i c t i m s ) . F u r ­

ther, a s  w i t h  a r a p e  v i c t i m ,  c o u r t s  t r a d i t i o n a l l y  d o  n o t  b e l i e v e  

the b a t t e r e d  w o m a n  ( " s h e ' s  h y s t e r i c a l " ) ,  r e f u s e  to t a k e  b a t t e r ­

ing  s e r i o u s l y  ("a f e w  s l a p s  n e v e r  h u r t  a n y o n e " ) ,  f a i l  to c o n ­

s i d e r  p s y c h o l o g i c a l  a b u s e  a n d  t e r r o r i z a t i o n  a s  b a t t e r i n g ,  a n d ,  

f i n a l l y ,  b e l i e v e  t h a t  d i v o r c e  w i l l  e n d  t h e  b a t t e r i n g . ^  N o r  d o  

c o u r t s  v i e w  w i f e - b e a t i n g  a s  d e t r i m e n t a l  to c h i l d r e n .  C u s t o d y  

a t t o r n e y s  a r e  a l l  t o o  f a m i l i a r  w i t h  t h e  " b u t  d i d  h e  e v e r  h i t

71

7 2



the children?" judicial r e s p o n s e  to w i f e - b e a t i n g . 79

Joint c u s t o d y  should be a choice open to p a r e n t s  w h e n  that 

is what they d esire and b e l i e v e  to be in their ch ildren's best 

interests. However, m a k i n g  joint c u stody a sta tutory prefer e n c e  

serves o n l y  to furt her h a ra ss and v i c t i m i z e  batter ed w o m e n  —  

and indeed all w o m e n  who do n o t  feel that such an a r r a n g e m e n t

g o
is in their childr e n ' s  interests.



7 3 . A s  o f  J u n e  1, 1 9 8 0  f i v e  s t a t e s  h a v e  e n a c t e d  j o i n t  c u s t o d y  ! ’•

p r o v i s i o n s :  C o n n e c t i c u t ,  P u b l i c  A c t  8 0 - 2 9 ,  ( e f f e c t i v e

O c t o b e r  1, 1 9 8 0 ) ;  Iow a ,  I . C . A .  §598.21 (Supp. 1 9 7 8 ) ;  O r e g o n  i

R e v .  S t a t .  Ch. 107 §105 (Supp. 1 9 7 7 ) * ;  W i s e .  S t a t .  An n .

§247.24 ( W e s t  S u p p .  1 9 7 8 ) ;  C a l i f o r n i a  Ci v .  C o d e  §§46000,

4 5 0 0 . 5  ( W e s t  S u p p .  1 9 8 0 ) .  O n l y  C a l i f o r n i a ' s  s t a t u t e

i n c l u d e s  a j o i n t  c u s t o d y  " p r e f e r e n c e "  o r  " p r e s u m p t i o n " .  ;

S i n c e  N o v e m b e r ,  1 9 7 9 ,  j o i n t  c u s t o d y  l e g i s l a t i o n  h a s  b e e n  

i n t r o d u c e d  in t h e  f o l l o w i n g  s t a t e s :  H a w a i i  - S B  2 4 1 9 ,  p a s s e d ;

K a n s a s  - S B  2 9 5  ( P a r r i s h ) , H B  2 7 9 0  ( B r e w s t e r ) ; K e n t u c k y  - 

H B  3 5 6  ( D e F a l a i s e ) ; I l l i n o i s  - H B  3 4 0 5  ( Y o u n g e ) ; M a r y l a n d  - 

H B  3 5 2  ( S h a p i r o ) , M a s s a c h u s e t t s  - H B  2 5 3 1  ( D e N u c c i ) ,

H B  1 8 7 7  ( V i g n e a u ) , HB 4 2 0 1  ( M c N e i l ) ,  SB 1 9 6 2  ( S i s i t s k y ) ;

M i c h i g a n  - H B  5218 ( B r o w n ) ,  S B  1 9 7 5  ( Z e i g l e r ) ;  N e w  J e r s e y  - 

A B  1471, A B  407; M e w  Y o r k  - S 7 9 6 4  ( B a r c l a y ) ,  A 9 3 6 9  ( L a s h e r ) ;

O h i o  - IIB 5066; O r e g o n  - H B  2 5 3 8  ( R i c h a r d s )  t o  a m e n d  O . R . S .

§107.137 t o  c r e a t e  a p r e s u m p t i o n  of j o i n t  c u s t o d y ;

P e n n s y l v a n i a  - IIB 10 7 7  6 (Boyle) , IIB 2 3 9 4  ( M c K e l v e y )  ,

S B  1 4 1 1  ( T u m o ) , SB 1 2 8 2  ( G e k a s ) . B i l l s  i n t r o d u c e d  in

I l l i n o i s ,  M i c h i g a n ,  N e w  J e r s e y ,  N e w  Y o r k ,  O r e g o n  a n d  

P e n n s y l v a n i a  i n c l u d e  a j o i n t  c u s t o d y  " p r e s u m p t i o n  o r  

" p r e f e r e n c e " .



J O I N T  C U S T O D Y  F O O T N O T E S

6 8
D e f i n i t i o n s  o f  j o i n t  c u s t o d y  v e r y .  M o s t  d e f i n i t i o n s  i n­

c l u d e  s o m e  f o r m  o f  s h a r e d  p h y s i c a l  c u s t o d y  (e . g . , 6 m o n t h s  - 6 

m o n t h s ;  9 m o n t h s  - 3 m o n t h s ;  3 d a y s  - 4 d a y s  p e r  w e e k ) .  H o w e v e r ,  
a l l  d e f i n i t i o n s  i n c l u d e  j o i n t  p a r e n t a l  " c o n t r o l  o f  i t s  [ c h i l d ' s ]  
c a r e ,  u p b r i n g i n g ,  a n d  e d u c a t i o n ,  a n d  e q u a l  v o i c e  i n  d e c i s i o n s  
p e r t a i n i n g  t o  i t s  [ c h i l d ' s ]  h e a l t h ,  r e l i g i o u s  t r a i n i n g ,  v a c a t i o n ­
ing, s c h o o l i n g ,  a n d  t h e  l i k e "  r e g a r d l e s s  of t h e  a m o u n t  o f  t i m e  t h e  
c h i l d  s p e n d s  w i t h  e a c h  p a r e n t .  F a i n ,  C u s t o d y  o f  C h i l d r e n ,  1 
C a l i f o r n i a  F a m i l y  L a w y e r  539, 5 6 4  ( 1 9 6 2 ) ;  s e e , M. R a m e y ,  F. 

S t e n d e r ,  D. S m a l l e r ,  J o i n t  C u s t o d y :  A r e  T w o  H o m e s  B e t t e r  T h a n
O n e ? , W o m e n ' s  Lav; F o r u m ,  8 G o l .  G a t e  U n i v .  L . R .  559, 5 5 9 - 5 6 1  
(1971) [ h e r e i n a f t e r  R A M E Y ].

69
J o i n t  C u s t o d y  m s u t  b e  d i s t i n g u i s h e d  f r o m  v i s i t a t i o n  

r i g h t s .  T h e  p a r e n t  w i t h  v i s i t a t i o n  r i g h t s  g e n e r a l l y  d o e s  n o t  
h a v e  t h e  r i g h t  t o  m a k e  d e c i s i o n s  a f f e c t i n g  t h e  c h i l d .

7 0 I d . a t  559, 5 6 1 - 5 6 7 .  '

71

72
F o s t e r ,  H. a n d  F r e e d ,  D . , " J o i n t  C u s t o d y :  A  V i a b l e  A l t e r n a ­

t i v e , "  1 5  T r i a l  M a g a z i n e  26, 31 (May, 1 9 7 9 ) ;  F o s t e r ,  H. a n d  F r e e d ,

D . , " J o i n t  C u s t o d y :  L e g i s l a t i v e  R e f o r m , "  16 T r i a l  M a g a z i n e , 22, 23 
( J u n e  1 9 3 0 ) .

N e w  Y o r k ' s  p e n d i n g  j o i n t  c u s t o d y  b i l l ,  S - 7 9 6 4 / A - 9 3 6 9  [ h e r e­
i n a f t e r  N . Y .  J O I N T  C U S T O D Y  B I L L ] ,  i n t r o d u c e d  o n  F e b r u a r y  27, 198 0 ,  
by N e w  Y o r k ' s  S e n a t o r  II. D o u g l a s  B a r c l a y  a n d  A s s e m b l y m e m b e r  H o w a r d  
L. L a s h e r ,  w a s  p r o p o s e d  (and is s t r o n g l y  b e i n g  l o b b i e d  for) by 
E q u a l  R i g h t s  f o r  F a t h e r s  o f  N e w  Y o r k  S t a t e ,  I n c . ;  s e e  t h e i r  A p r i l ,  
1 9 3 0  N e w s le t t e r , p . 7. A m o n g  t h e  r e a s o n s  g i v e n  b y  t h i s  g r o u p  f o r  
a c h a n g e  f r o m  " ' t h e  h i s t o r i c a l  e x p e r i m e n t  o f  s o l a  m a t e r i a l  c u s t o d y  
t h a t  i s n ' t  w o r k i n g ' "  ar e :

. . . E v i d e n c e  o f  d i s t u r b a n c e  in c o g n i t i v e  p e r f o r m a n c e .  
' P a t e r n a l  a v a i l a b i l i t y  s e e m s  e s p e c i a l l y  i m p o r t a n t  in 
I.Q. p e r f o r m a n c e  o f  b o y s  o f  all. a g e s ' . . . S c x - r o l e  
i d e n t i f i c a t i o n  p r o b l e m s .  " T h e  p r e p o n d e r a n c e  o f  d a t a  
to d a t e  i n d i c a t e s  b o y s  in s i n g l e  p a r e n t  ( m o t h e r - h e a d e d )  

f a m i l i e s  a r e  e s p e c i a l l y  v u l n e r a b l e  to p r o b l e m s  o f  s e x  
r o l e  i d e n t i t y  a n d  p r e - s c h o o l  b o y s  a n d  b o y s  in e a r l y  
s c h o o l  y e a r s  f r o m  m o t h e r - h e a d e d  f a m i l i e s  h a v e  t o n  
d e s c r i b e d  a s  m o r e  d e p e n d e n t  a n d  l e s s  m a s c u l i n e .  ... 
P r o b l e m s  o f  s o c i a l  a n d  e m o t i o n a l  d e v e l o p m e n t  w i t h  g i r l s .  
’O v e r - a l l  the f i n d i n g s  s u g g e s t  t h a t  f a t h e r - a b s e n t  g i r l s  
h a v e  n o t  h a d  t h e  o p p o r t u n i t y  t o  a c q u i r e  t h e  s o c i a l  s k i l l s  
n e c e s s a r y  for a p p r o p r i a t e  h e t e r o r e x u a l  i n t e r a c t i o n s . . . '  
a n d  ' f i n d i n g s  o f  d e l i n q u e n t  g i r l s  a l s o  s u g g e s t  t h a t  
p a t e r n a l  a b t o n c c  h a s  i t s  g r e a t e s t  i m p a c t  o n  d i s r u p t i o n  
o f  h e t e r o s e x u a l  b e h a v i o r . . . . '  A p r i l ,  1 9 8 0  N e w s l e t t e r , 
E q u a l  R i g h t s  for F a t h e r s  ol N e w  Y o r k  S t a t e ,  pp. 8-9.'
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S e e ,  e . g . ,  C a l .  C i v .  C o d e  § 4 6 0 0 . 5 (a) a n d  ( b ) ; N . Y .

J O I N T  C U S T O D Y  B I L L  §3 ( a m e n d i n g  D R L  §240). A d d i t i o n a l l y , w  

N e w  Y o r k  c o u r t s  c o u l d  o n l y  m a k e  a s o l e  c u s t o d y  a w a r d  "if 
c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  e s t a b l i s h e s  t h a t  i t  is in 
t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  t h a t  c u s t o d y  b e  a w a r d e d  
t o  o n e  p a r e n t . "  ( e m p h a s i s  a d d e d )  N . Y .  J O I N T  C U S T O D Y  
B I L L ,  §3 ( p r o p o s e d  D R L  §240(2)).
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N o t e  73, s u p r a .

^ S e e ,  R A M E Y ,  s u p r a ,  a t  5 6 9 - 5 8 1 .  A d d i t i o n a l l y ,  t h e r e  
is c o n s i d e r a b l e  c o n t r o v e r s y  a n d  a w i d e  r a n g e  o f  o p i n i o n s  
a m o n g  m e n t a l  h e a l t h  p r o f e s s i o n a l s  r e g a r d i n g  t h e  e f f e c t  
o f  j o i n t  c u s t o d y  o n  c h i l d r e n .  . J. G o l d s t e i n ,  A. F r e u d  
a n d  A. S o l n i t ,  a u t h o r s  o f  B e y o n d  t h e  B e s t  I n t e r e s t s  o f  
t h e  C h i l d , r e j e c t e d  j o i n t  c u s t o d y ,  a s s e r t i n g  t h a t  a c h i l d  
c a n  f r e e l y  r e l a t e  t o  m o r e  t h a n  o n e  a d u l t  o n l y  i f  t h e  a d u l t s  
a r e  n o t  i n  c o n f l i c t  w i t h  e a c h  o t h e r .  B e y o n d  t h e  B e s t  I n t e r e s t s  
o f  t h e  C h i l d  (1973) a t  3R.

I n  c o n t r a s t ,  M e l v i n  R o m a n ,  P h . D . ,  a n d  W i l l i a m  H a d d a d ,  
a u t h o r s  o f  T h e  D i s p o s a b l e  P a r e n t , a d v o c a t e  a j o i n t  c u s t o d y  

" p r e f e r e n c e "  as a r e s u l t  o f  t h e i r  s t u d i e s  o f  d i v o r c e d  
f a t h e r s  as w e l l  a s  t h e i r  o w n  b i a s .  " T h e  a u t h o r s  f o r t h r i g h t l y  

a d m i t  i n  t h e  p r e f a c e  t h a t  t h e y  a r e  t w o  d i s g r u n t l e d  f a t h e r s  
w h o  h a d  o r i g i n a l l y  i n t e n d e d  to w r i t e  a f a t h e r - a d v o c a c y  b o o k . "  
F o s t e r  a n d  F r e e d ,  " J o i n t  C u s t o d y :  A  V i a b l e  A l t e r n a t i v e " ,
15 T r i a l  26 (1979).
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For example:

JUSTIFICATION: ...traditional c u stody 
a r ran gements in cases of m a r i t a l  divorce 
and separation o ften result s in the n o n­
custodial p are nt being denied a meaningful 
parent al r e l a t i o n s h i p  w i t h  the c h i l d . . . . [D]espite 
the fact that neither p a r e n t  was given a prima 
facie right to c u s t o d y  of the child, such biases 
as the 'tender years doctrine' create n situation 
w h e r e  in nine out of ten cases courts award 
custody of the child to its mother..."
M e m o r a n d u m  in Support of B i l l , N.Y. JOINT C U STODY 
BILL, note 12. supra.

Tliis "justification" fails to a c k n o w l e d g e  that in those "nine 
out of ten cases" the m other is "awarded" c u s t o d y  solely 
because the father is absent o r  is not seeking custody, as 
in d e fault decrees.

A further rationale for joint c u s to dy is that it will 
encourage non -su p p o r t i n g  fathers to meet their co urt - o r d e r e d  
o b l i g a t i o n s , e.g.,:

The new law [Cal. Civ. Code §§4600(b)(l) 
and 4600.5] s h o u l d  help avo id two problems...
In the past, e x c l u d e d  p a re nts have sometimes 
resorted to "child stealing" or to a bandoning



child s u p port for lack of frequent 
a nd extensive  c o n t a c t  w i t h  their 
c h i l d r e n . ..
J ames A. Cook, " C alifornia Retires 
A  F o rmula F o r  Injustice in Child 
C u sto dy Rights", Los Angeles T i m e s ,
Jan. 6, 1980.

In fact, joint c u s tody w i l l  lower, if not eliminate, a 
father's s u pport o b l i g a t i o n  since he will b e come a 
custodial parent. There is no m e c h a n i s m  to force a ?
father, exercise his joint custod y re sponsibilities, just 
as there has b e e n  no means of forcing a non-custodial 
parent to "exercise his v i s i t a t i o n  " r i g h t s " under a~~sole 
cpstody o r d e r . It is i m p o rtant to note that Equal Rights 
for Fathers, note 72, s u p r a , d e f ines joint c u s t o d y  "as a 
t e r m  that a s s u m e s  contin u i n g  m e a n i n g f u l  contact that 
s hould attempt to equalize time spent w i t h  both parents 
but not make it a p r e r e q u i s i t e ." M a r c h  1980 N e w s l e t t e r , 
p. 6. (emphasis added). Thus, mothers will still, under 
joint c u s t o d y  orders, end up in '"nine out of ten cases" 
w i t h  the full r e s p o n s i b i l i t i e s  of c u s tody a l t ho ugh 
only half the "rights" and half (or less) the support.

Finally, and perhaps m o s t  telling, is the fact that 
joint c u s t o d y  "preference" statutes place p a r e n t a l  custody 
rights over the best interests of children. As Foster and 
Freed point out:

...some of the agitation for joint custody 
really in volves s t a t u s - s e e k i n g  as legal 
custody (or co-custodian); or 'one-upmanship', 
since meaningful  a s s o c i a t i o n  w i t h  both parents  
is common under the tra ditional sole custody, 
subject to v i s i t a t i o n  formula.
Foster and Freed, 15 Trial 26, 31 (1979).
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Sec generally M ARTIN and FIELDS, note 16, s u p r a .
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Intervie ws with Marj' y Fields, M a n a g i n g  Attorney, 

M atri monial Unit, Brooklyn Legal Services, and Adele 
Hendrickson, Directing Attorney, D omestic Relations Unit,
Legal Aid Society of A l a m e d a  County.

^  Just  as women are blamed for fathers' failure to support 
or e s t a bli sh a meanin gful r e l a t i o n s h i p  w i t h  their children, any 
woman who opposes joint custo dy is said to bo using her chil dren 
as a b argai n i n g  tool "'to exac t money, retrib u t i o n  of vengeance.'
E. Retzlaff, "'Equal Rights for F a t h e r s ' U n i t  Stresses Joint 
Custody Need", Schenectady Gazette, 2/1/80.



O v e r l o o k e d  i s  t h e  f a c t  t h a t  w o m e n  a r e  s t i l l  t h e  p r i m a r y  
c a r e t a k e r s  o f  t h e i r  c h i l d r e n ,  a n d ,  a s  s u c h ,  m i g h t  k n o w  a n d  

h a v e  t h e i r  c h i l d r e n ' s  b e s t  i n t e r e s t s  a t  h e a r t  w h e n  o p p o s i n g  
j o i n t  c u s t o d y .  O n e  w o n d e r s  i f  t h e  s a m e  c a n  b e  s a i d  f o r  

f a t h e r s  w h o ,  r a t i o n a l i z i n g  t h e i r  f a i l u r e  t o  s u p p o r t ,  t h e i r  
c h i l d - s t e a l i n g ,  o r  t h e i r  l a c k  o f  m e a n i n g f u l  r e l a t i o n s h i p s  
w i t h  t h e i r  c h i l d r e n  o n  t h e i r  " f e e l i n g s  o f  f r u s t r a t i o n "  o r  
t h e  o t h e r  p a r e n t ,  h a v e  t h e  b e s t  i n t e r e s t s  o f  t h e i r  c h i l d r e n  
a t  h e a r t .  See, e . g . ,  n o t e  77, s u p r a .



W > I O U T  B ' t t

r

d e a r  Rep.  R o d g e r s ,

I  r e c i e v e d  t h e  w o r k i n g  d r a f t  o f  t h e  sh a r e d  c u s t o d y  b i l l  t o d a y .  I t  i s  
q u i t e  good and c o v e r s  e v e r y t h i n g  i u s t  a b o u t .  T he r e  a r e  a few n o t a b l e  t h i n g s  
t h a t  a r e  m i s s i n g  th ough t h a t  I  wou ld  l i k e  t o  t a c k l e  im m e d i a t e l y  b e f o r e  
d i s c u s s i n g  t h e ' b i l l  s e c t i o n . b y - s e c t i o n ^ i

1. It should be specified that shared custody includes shared legal 

AND phisical custody. Sec. 4. Sec. 25.20.070 should perhaps include 

a definition of "shared custody". In the words o f  the Clif. statuate 

, 11 providing that phisical custody shall be shared by the parents in

L 11 - f ' such a w ay so to assure the children of frequent and continuing

contact with both parents."

2

p .  2 .  The re  i s  no p r o v i s i o n  t h a t  an o l d  s o l e  c u s t o d y  d e c r e e  may b e  m o d i f i e d
to  a s h a r e d  c u s t o d y  d e c r e e .  Sec .  4  S e c .  2 5 . 2 0 . 0 8 0  m i g h t  be

l l fO C  *1 amended i n  subsec  ( c )  so  t h e  f i r s t  s e n t a n c e  r e a d s ;  " "  An award  o f
s h a r e d  o r  s o l e  c u s t o d y  may be  m o d i f i e d  o r  t e rm i n a t e d  i f  t h e  c o u r t  
d e t e r m i n e s ............................. "

3 .  FACTORS FOR CONSIDERATION BY C 0U RT : ( S e c .  4 . S ec .  2 5 . 2 0 . 1 0 0 1  l e n d s  
i t s e l f  t o  s e r i o u s  p r o b l em s  i n  t h a t  i t  c r e a t e s  a l o n g  l i s t  o f  

P/\4C i  e x c u s e s  f o r  a j u d g e  t o  deny  s h a r e d  c u s t o d y  o r  c r e a t e  a s h a r e d
c u s t o d y  on  p a p e r  b u t  n o t  i n  r e a l i t y .  I  w ou ld  d e l e t e  t h i s  w h o l e  s e c t i o n
s i n c e  I  b e l i e v e  i t  l e a v e s  a w id e  open f i e l d  f o r  J u d i c i a l  and p a r e n t a l

<Me'\c ’  a b u s e .  I  wou ld  a t  t h e  l e a s t  r e a d  the  f i r s t  p a r a g r a p h  l i k e  t h i s ;
»• Sec .  2 5 . 2 0 . 1 0 0 .  FACTORS FOR CONSIDERATION BY COURT. I n  an  award 
o f  s h a r e d  c u s t o d y  un de r  AS 2 5 . 2 0 . 0 6 0 - 2 5 . 2 0 . 1 5 0  th e  c o u r t  s h a l l
o n s i d e r  i n  im p l em en t i n g  a c h i l d  c a r e  a g r e em en t  11

A l s o  I  t h i n k  t h e  j u d g e  s h o u l d  c o n s i d e r  " t h e  r e c om m end a t i o n s  and o r  
f i n d i n g s  r/i a n e u t r a l  m e d i a t o r  where  such i s  a v a i l a b l e .

F u r t h e r  d i s c u s s i o n  o f  t h i s  s e c t i o n  w i l l  f o l l o w  i n  t h e  S e c t i o n  by  S e c t i o n  
d i s c u s s i o n  wh ich  f o l l o w s .
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. LEGISLATIVE INTENT

EXCELLENT. It also might be added that " it is in the best interests 

of the child to encourage parents to implement their own child 

-are agreements outside of the court setting."

It is hoped that one of the main effects of this bill would 

be to diffuse parents* wars which are detrimental to their 

children. This amendment would 'end wieght to taking this sort of 

direction and quite clearly state that the State of Alaska 

desires parents to solve their own problems....

The term "child -'are agreement" is a very good one and avoids the

negative connotations of ''ustody" Wherever possib'e this term ought to be

uaed i n s t e a d  o f  ' c u s t o d y * .

I. Jl> jGEMENTS f o r  c u s t o d y

a' Fine

bl The term ''shall be appointed" might: be better if it read 

"mav be appointed ''

It is not necessary or desitable to have a gaurdian ad litem

in all cases and it ends up costing the state money to pay

these people.

This is just an idea but one could add here that " The gaurdian ad 

litem may be involved in any mediation process." This idea needs 

further research but it does seem that the childs representative 

could make a valuable contribution here. I hate to complicate 

things though.

cl This whole list really lends itself to abuse. Especially as noted 

b e l o w e •

1 1 . "the phisical, emotional, mental, religious and social needs 

of the child.1* in Alaska this should be amended to read, " the 

phisical, emotional, mental, religious and social needs of the 

child. Values inherent in lifestyles shall not be consiuared unless 

clearly' detrimental to the child." ^

T h e r e  i s  i n  A l a s k a  a v e r y  s t r o n g  b i a s  a g a i n s t  n a t i v e  and r u r a l  
p a r e n t s  when c o n f r o n t e d  by an u r b a n  p a r e n t .  The Supreme C o u r t  has 
r u l e d  a g a i n g s t  u s i n g  l i f e s t y l e  d i f f e r a n c e s  i n  d e c i d i n g  c u s t o d y  bu t  
t h e  p r a c t i s e  goes  on- I ^ a  r u r a l  o r  n a t i v e  p a r e n t  who l i v e s  i n  
a s m a l l e r  , l e s s  " c l e a n 1" house  l o s e s  t o  an u r b a n  p a r e n t  who l i v e s  
i n  an a p a r tm en t  w i t h  a h o t  shower 2> a p a r e n t  l i v i n g  i n  th e  
bush  may wo rk  o n l y  s e a s o n a l l y  and i s  t h e r e f o r e  o n s i d c r e d  " u n s t a b l e "
The c o u r t  do e s  n o t  ''0 n g i (j e r  s u b s i s t a n c e  p u r s u i t s  t o  be emp loyement 
3 /  a n a t i v e  p a r e n t  who l e a v e s  t h e i r  c h i l d r e n  w i t h  o t h e r  e x t en ded  
f a m i l y  members i n  a bush  v i l l a g e  o r  a l l o w s  t h e i r  h i l d  t o  p l a y  
u n a t t e n d e d  o r  a t t e n d e d  by o t h e r  c h i l d r e n  ( v t i y  comraan i n  t h e  s a f e  
e n v i r o n m en t  o f  a v i l l a g e ' '  i s  l i k e l y  t o  l o s e  t o  a p a r e n t  who u s e s  
an  e s t a b l i s h e d  day c a r e  - e n t e r  i n  an u r b a n  a r e a .  4 '  J u dg e s  c o n s i d e r ,  
f r om  l a c k  o f  e x p e r i a n c e ,  many e v e r y d a y  p u r s u i t s  and ways  o f  f i l l i n g
needs  i n  t h e  bush t o  b e  d a n g e r o u s  "  t o  c h i l d r e n .



5/Lac .k o f  a t e l e p h o n e  and a c a r  a r e  c o n s i d e r e d  n e g a t i v e  f a c t o r s  
by judges  who c o m p l e t e l y  f o r g e t  t h a t  t h e  o n ’ y phone  a v a i l a b l e  
m igh t  be  th e  v i l l a g e  ' - e n t e r  phone and t h a t  t h e  u s e  o f  a c a r  i s  
n o t  r e a l l y  v e r y  s e n s i b l e  i n  r o a d l e s s  a r e a s .

I t  i s  p o s s i b l e  t h a t  a s e p e r a t e  s u b s e c t i o n  ( 7 1 wh ich  t a k e s  c a r e  
o f  t h e s e  i n e q u i t i e s  m igh t  be the  b e s t  way t o  amend t h i s .

21 " t h e  c a p a b i l i t y "  ’ ends  i t s e l f  t o  t h e  same abu se  as  ab ove

PAbC  2  ^  0K> Excep t  t h i s  l e n d s  w i e g h t  t o  b r a i n w a s h i n g  young  c h i l d r e n ,
L ~  wh ich  i s  one o f  th e  mos t a b u s i v e  p r a c t i s e s  t ow a rd s  c h i l d r e n

wh ich  some s i c k  p a r e n t s  u s e .  I t  s h o u l d  p e r h a p s  r e a d ,  "  p r e f e r a n c e  
o f  the child i f  he o r  she I s  o f  s u f f i c i e n t  age and c a p a c i t y  t o  
f o rm  an i n t e l l i g e n t  p r e f e r a n c e . 11 Hius we m ig h t  remove  s m a l l  
c h i l d r e n  f r om  th e  h o r r i d  b r a i n w a s h i n g  p r o c e s s .

A) V e ry  im p o r t a n t

51 " t h e  l e n t g h  o f  t ime th e  c h i l d  ha s  l i v e d  i n  a s t a b l e ,  s a t i s f a c t o r y  
e n v i r o nm en t  and the  d e s i r i b i l i t y  o f  m a i n t a i n i n g  c o n t i n u i t y . "  T h i s  
i s  b i a s e d  a g a i n s t  1 /  th e  p a r e n t  who a g r e e s  t o  move o u t  o f  the 
f a m i l y  home, 2 /  p a r e n t s  who ha ve  s u f f e r e d  u n d e r  p r e v i o u s l y  made

v 2  s o l e  c u s t o d y  d e c r e e s  3 /  m i l i t a r y  p e r s o n n e l  and l o v i n g  p a r e n t s
( . , who move f o r  emp loymen t p u r p o s e s .  I t  c o u l d  be amended to  r e a d :

14 The l e n g t h O f  Eibffi th e  c h i l d  has l i v e d  i n a s t a b l e ,  s a t i s f a c t o r y  
e n v i r o nm en t  and the  d e s i r i b i l i t y  o f  m a i n t a i n g  c o n t i n u i t y  a n d / o r  
t h e  d e s i r i b i l i t y  o f  m a i n t a i n i n g  a v a r i e d  l i f e  e x p e r i e n c e f o r  th e  
c h i  I d . "  T h i s  amendment wou ld  e s s e n t i a l l y  f o r  e th e  j u d g e  to  
p o i n t  o u t  why a v a r i e d  l i f e  e x p e r i e n c e  m i g h t  be  d e t r e m e n t a l .
I t  m igh t  a l s o  make p a r e n t s  t h i n k  tw i c e  a b o u t  r e t u r n i n g  t o  c o u r t  
e v e r y  t ime  t h e r e  i s  a ' -hange o f  r e s i d a n c  emp lo . lent o r  m a r i t a l  
s t a t u s

61 very important

Sec .  3 CUSTODY: OF THE CHI1DK

Th i s  keeps  the b e s t  i n t e r e s t s  c r i t e r i a

Sec .  A SHARED CUS l . JY
Sec~ 2 5 . 2 0 . 0 7 0
The r e a l  meat o f  t h e  m s i c e r .  REMEMBER THE WIEGHT OF EVIDANCE 
SUPPORTS THIS .

Sec .  2 5 . 2 0 . 0 8 0  AWARD OF CUSTODY 
A b s o l u t e l y  e s s e n t i a l .

c l 8 e e  comments on c o v e r  page

Sec .  2 5 . 2 0 . 0 9 0  PREFERANCE OF THE CHILD 
F in e

Sec .  2 5 . 2 0 . 1 0 0  FACTORS FOR CONSIDERATION BY COURT 
P / ' f ’ C  tifJC ^  I n  ray o p i n i o n  t h i s  a lm o s t  d e f e a t s  t h e  p u r p o s e  o f  t h e  b i l l .  I t  w i l l

f  4  l i H c  1 - >\ d i f f i c u l t  f o r  a j u d g e  t o  c o n s i d e r  a l l  t h i s  a t  a l l  f a i r l y  and
________  i t  l e n d s  i t s e l f  t o  d e n y i n g  J o i n t  c u s t o d y  u n l e s s  a l l  t h e s e  f a c t o r s
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a r e  p e r f e c t .  I t  g i v e s  a b r o a d  b a t t l e f i e l d  f o r  w a r r i n g  e x s p o u s e s  
t o  f i g h t  on and l o t s  o f  ammun i t i on .  The w h o l e  em pha s i s  s h o u l d  be 
on  g e t t i n g  p a r e n t s  t o  a g r e e  on  t h e s e  t h i n g s  n o t  t o  t r y  and 
c o n v i n c e  a j u d g e  t h a t  t h i s  o r  t h a t  i s  mo re  s t a b l e ,  t h a t  t h e  c h i l d  
ne eds  what one  p a r e n t  h a s  t o  o f f e r  th an  th e  o t h e r ,  t h a t  s t a y i n g  
i n  a communi ty i s  a o r e  b e n e f i c a l  th an  mov ing  t o  a n o t h e r  communi ty e t c  e t c .  
The p r e d j u d i c e  i s  f o r  a iudge to  d e c i d e  t h a t  f o r  o n e  f a c t o r  o r  

a n o t h e r t h e  c h i l d  s h o u l d  have _ s h a r e d  c u s t o d y  o n l y  i f  a l l  
t h e s e  t h i n g s  a r e  i n  p e r f e c t  s ynch ,  th e  b i a s  i s  g o i n g  t o  be t owa rd s  
a p a p e r  sh a r e d  c u s t o d y  w i t h  the  same o l d  s h o r t  te rm v i s i t a t i o n s .
We mus t  l e a v e  t h i s  f i e l d  as  open as  p o s s i b l e  f o r  c r e a t i v e  s o l u t i o n s  to  
u n iq u e  s i t u a t i o n s .  A COUNSELOR OR MEDIATOR I S  IN  A MUCH BETTER 
TO'HELP PARENTS REACH Ac 6H I  EDRCAHENSGREEMENT BCTH BEFORE AND AFTF.R 
A SHARED CUSTODY AWARD.

In addition there i9 a strong bias here agai~st o ne year/one 

year arrangements or other such long time span arrangements

wh ich  can be  c r e a t i v e  s o l u t  ons t o  l i v i n g  f a r  a p a r t .  We mus t p r o t e c t  
each p a r e n t ' s  r i g h t  t o  m a i n t a i n  a r e l a t i o n s h i p  w i t h  h i s  o r  h e r  
c h i l d ,  and th e  c h i l d s  r i g h t  t o  a r e l a t i o n s h i p  w i t h  b o t h  p a r e n t s  
f i r s t  and f o r e m o s t .  The f a c t  t h a t  I  t r a v e l  a l o t  i n  t h e  summer 
f o r  ex amp le  d o e s n ’ t make me l e s s  s t a b l e  , l e s s  l o v i n g  o r  l e s s  
a n y t h i n g  a s  a n a r e n t .

I  p r e d i c t  i f  t h i s  s u b s e c t i o n  i s  a l l o w e d  t o  s t a n d  t h a t  t h e r e  w i l l  
c o n t i n u e  to  be v i o l e n t  b a t t l e s  i n  c o u r t  and l o p s i d e d  d e c r r e s .

(SEE COVER PAGE)

S e c .  2 5 . 2 0 . 1 1 0  PREFERANCESON AWARD
T h i s  i s  a b e t t e r  p r o v i s i o n  th an  t h e  C a l i f o r n i a  l aw .

S e c .  2 0 . 2 0 . 1 2 0  AWARD OF CUSTODY TO NON PARENT 
No comment

S e c .  2 5 . 2 0 . 1 3 0  PLEADINGS
I  d o n ' t  u n d e r s t a n d  t h i s  one .  I t  s ounds  l i k e  t h i s  i s  a way t o  k e ep  
a l l  s o r t s  o f  g a r b a g e  o f f  o f  c o u r t  p a p e r s .  When t h e  c o u r t  awards  
t e m p o r a r y  c u s t o d y  th e y  o f t e n  do so  on t h e  s t r e n t g h  o f  u n p r o v e n ,  f i c t i o n a l  
a l l e g a t i o n s .  T h i s  s o r t  o f  t h i n g  s h o u l d n ' t  be o n  any r e c o r d .

S e c .  2 5 . 2 0 . 1 5 0  MEDIATION
T h i s  s h o u l d  be  b e e f e d  up  somehow. Somehow t h e r e  o u gh t  t o  be  ev en  more 
n e g a t i v e  r e i n f o r c e m e n t  o f  a d u l t s  a c t i n g  l i k e  s p o i l e d  c h i l d r e n  and 
n o t  b e i n g  a b l e  t o  come t o  t e rm s  t o  the  b e n e f i t  o f  t h e i r  c h i l d r e n .
E v e r y  e n f o r c e m e n t  o f  t h e  I d e a  o f  o u t  o f  c o u r t  s h a r e d  D h i s i c a l  
and l e g a l  c h i l d  c a r e  c u s t o d y  a g r e emen t s  s h o u l d  be used

FORGOTTEN SECTION 
TEMPORARY CUSTODY 

"  U n l e s s  i t  i s  shown t o  be  d e t r i m e n t a l  t o  t h e  w e l f a r e  o f  t h e  c h i l d ,  
t h e  c h i l d  nsav have  e q u a l  a c c e s s  to  b o t h  p a r e n t s /  d u r i n g  l i t i g a t i o n . ' '

S ome th in g  a l o n g  t h e s e  l i n e s  i s  s o r e l y  n e ed e d .  T empo ra r y  c u s t o d y  
Z  a lm o s t  a l a v a y s  I  wade t o  the t em p o r a r y  c u s t o d i a n  b e i n g  awarded

s o l e  c u s t o d y .  D u r i n g  t h i s t r a y m i t j c  t im e  e s p e c i a l l y  a c h i l d  needs
tbelcve. care o n d  phisical presence of both a a r e n t a . If it is
a lm o s t  a u t o m a t i c a l l y  assumed t h a t  e q u a l  t ime  i s  t h e  norm d u r i n g  l i t i g o t l o n



i t  w i l l  r i g h t  awa J e f u s e  the  f i g h t ,  a e i n f o r c e  th e  i d e a  t h a t  
b o t h  p a r e n t s  a r e  c o n s i d e r e d  e q u a l  and g r e a t l y  e n c o u r a g e  an 
a g r e em en t .  I t  w i l l  n e g a t v e l y  e f f e c t  s e l f i s h n e s s ,  power  games ,  
and r e f u s a l  t o  be a g r e e a b l e  t o  th e  d e t r i m e n t  o f  t h e  c h i l d r e n .  
I t  w i l l  a t  t h e  v e r y  o u t s e t  s ay  i n  e f f e c t :  t h e  S t a t e  o f  A l a s k a  
t h i n k s  you b o th  have  a r e s p o n s i b i I t y  t o  c a r e  f o r  y o u r  k i d s  
and c o n s i d e r  b o th  o f  you  e q u a l s .



JOINT CUSTODY 

Charlie,

I have been thinking long and hard on this subject, talked to lots of people 

and reviewed testimony at last year's hearings on HB 210. What I keep coming 

back to is that the first consideration in custody is the best interests of the 

child which has always been foremost in the court's mind, and I think that any 

blanket statement of what is good for anyone is bad, and cases should be considered 

on their individual merit. Giving joint custody to everyone could create lots 

of problems for the parent the child lives with(which will probably remain the 

same, the child spending most of the time in one homej, and what happens in the area

of child support? Will this presume that both parents will contribute equally

which has not rappeiied in the past. Are considerations of the parents rights 

more important than what is best for the child? These arc all difficult problems, 

but tlie way iIB 210 is worded makes it seem that tlie court will have to justify

why custody is given to one parent rather than jointly, and this u aid cast

^ . 1  7
dispersions on the parent not getting custody.

Wliat 1 have considered as important arc:

1. The first preference should be an agreement worked out by the 

parents, with the court's approval. Since joint custody can obviously 

work best with people who can maintain a cooperative relationship

in the interest of the child, this will leave that option open.

2. Anyone who files for a custody hearing be required to have

counseling, if available in the community, to work out the problems 

and perhaps find some area of agreement. This is done in California 

and has eliminated over 90% of the court cases for custody.

3. More emphasi* in the statute on exposure of the children to 

both parents unless there arc other circumstances that would rn̂ xe 

this unacceptable.

As you know, Charlie, 1 have had joint custody with Vanessa for 2 and a half



years and the only good thing I can say about it is that her father has spent time 

with her for the first time in her life and they have developed some kind of a 

relationship. Other than that, I think it has been difficult for her, because we 

parent in two different ways and I question the motives of my ex-spouse. I offered 

to sign a permanent joint custody agreement rather than go to court. The pain of 

that event and all the things surrounding the situation were harmful to me, to 

Bob and though Vane ;a did not understand, she is a perceptive child and was 

affected by the energy of all involved. I am happy that she will remain with 

me, having her go back and forth between b_ s is unsettling without a relation­

ship between mom and dad. Some people can remain friends following divorce, 

but I cannot agree that this is the best interest of the child in presuming 

that joint custody is tne best for all - but this option SHOULD be available.

I guess what I'm trying to illustrate is that a child can be used as a hammer 

for a destructive parent to get at another, that each case is different, that 

each child's personality is different and therefore each case should be 

decided on its own merits and circumstances.

0*' course, you know that I will write any bill that you want, regardless 

of my personal feelings.

NOTL: Oilier questions that I have come across in this situation are:

What will the effect be on child snatching? If bo:* parents have co-custody 

what prevents parents from stealing their child back and forth, and who suffers 

from tliis?

In tlie case of impoverished people, who claims AFDC, will it depend on who gets 

to the welfare office first?



1350 Roberts Road 

Fairbanks, Alaska 99701 

m y  21, 1981

Representative Brian Rogers 

.Alaska State Legislature 

Pouch V
Juneau, Alaska 99811

Ref: House Bill 210, Joint Custody for Children

Dear Representative Rogers:

The enclosed sheets are an analysis of letters and memorandums from tlie 

legal arena wliich are presently o n  file in your office. Some of these 

letters are lengthy and present insightful information.

One interesting pattern energes however. If a marriage lias to be dissolved, 

and if there are children involved: the judicial districts tliat tlie parties

would want to live in, frau most beneficial to least beneficial with 
respect to obtaining a mutually agreeable solution to a  difficult problem 

are as follows:

F i r s t , the first judicial district. Tliree. judges (Schulz, Stewart, Taylor) 

are, at least, not opposed to joint custody for children;

Second, the third judicial district. While aii. testimony from the legal 

arena is in opposition to IIB 210, Anchorage lias had for sane dozen years 

jr so a danostic relations system that at least attempts to reach an 
agreeable solution. Private communication fran Mr. Trancis Stevens,

Custody Investigator in Anchorage, states that this has resulted in 96% 

settlement o f  contested cases, i.e. only 4% of contested situations went 

on into litigation;

T h ird, the fourth judicial district. While only one judge lias gone on 
record (opposed to HB 210) there does not exist any m e c h a n i s m  in Fairbanks 
for mediation within the legal system. There are a doz e n  o r  so joint custody 

parents in Fairbanks w h o  can state that their own experiences in attempting 

to obtain a joint custody resolution from the court system was difficult, 

trying, or, in so'iie cases, unsuccessful, even though bo t h  parents were 

in agreement.

There is insufficient information, and, perhaps, peculation density, from 

the second judicial district to make a statement.

It may be coincidental, hut the attitudes, practices, and services regarding 

joint custody for children follow a direct line fran south to north.

Sincerely,

Larry R. Sweet
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1B50 Roberts Road 

Fairbanks, Alaska 99701 
September 30, 1981

1-lr. Mac Gibson 

Court Administrator 
Fourth Judicial District 
State Office Building 
Fairbanks, Alaska 99701

Dear Mr. Gibson:

I am impressed to learn that as a result of m y  visit with you September 

7, and your subsequent discussions with your counterpart Mr. Szal and 
Judge Moody, both of the Third Judicial District, that you have entered 

into your FY33 budget request the position of Custody Investigator for 
the Fourth Judicial District. By copy of this letter to local legislators 

I am register.ing m y  support for your actions.

The office of Custody Investigator in Anchorage, which has existed for some 
years, currently indicates a 96% success rave for mediating contested cases 
so they reach some form of resolution and go into court uncontcsted. This 
is a d ramatic statistic in favor of mediation and counseling ana the positive 

approach toward tlie rights of children. Even if the success rate were only 

a mediocre 50% at least half the children involved in a difficult situation 

would stand a better chance at sane form of open and loving relationship with 

both parents after a marriage is terminated.

As we discussed earlier, no such services exist in this Judicial District. 
Since we talked September 7, I lave met with officials of the Alaska Child 

Support Enforcement Agency, with people in the counseling fields in Fairbanks, 
and the tlie Judicial system in Anchorage and it is fairly well acknowledged 

among them that there is a wide dichotomy of practice on how divorce cases 
are handled with Fairbanks having tlie least support services for the number 

of cases involved. Seme even indicate that divorce in Fairbanks is often., 

handled in an "archaic" fashion. This is discriminatory toward the children 
involved and parents, one or more of whom may be desperately trying to work 

out an equitable and positive solution.

I appreciate your concern in attempting to seek positive solutions to lhe 
problems that some people feel exist in Fairbanks today. I wish you luck 

in your budget request.

S ince re ly ,

Larry R. Sweet

■^►cc: Senator Charlie Parr
Representative Brian Rogers 
Representative Fred Brown 
Representative Sally Smith

Representative Don Bennett



Marko Lew is  
B o t a n y  D ep t .
Field M useum of Natural History 

Chicago, 111. 60605

Hon. S e n a t o r  C h a r l e s  P a r r

d e a r  S e n a t o r  P a r r :

H e r e  i s  my l a t e s t  r e v i e w ,  t h i s  t im e  c o n c e r n i n g  t h e  r e l a t i o n s h i p
b e tw een  s o l e  c u s t o d y  and non payment o f  c h i l d  s u p p o r t .  I  h a v e n ' t  y e t  r e c i e v e d  a r e p l y
f r o m  y o u r  o f f i c e  and hope  t h a t  my m a i l  i s  g e t t i n g  t h r o u g h  t o  y o u .  I f  n o t ,  I  w i l l  send
c o p i e s  o f  t h a t  wh ich  I  have a l r e a d y  s e n t .  I  do hope  y o u  can  d e c i d e  t o  s p o n s e r  a
b i l l  s i m i l a r  t o  B r i a n  R o d g e r ' s .  I t  i s  v e r y  d e f i n a t e l y  a l o g i c a l  e x t e n s i o n  o f  no  f a u l t  
d i v o r c e  and I  b e l i e v e  a  much b e t t e r  way t o  d e a l  w i t h  t h i s  p r o b l e m .

S i n c e r e l y ,

I
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I n  t h e  U n i t e d  S t a t e s  4 - 6 , 0 0 0 , 0 0 0  f a t h e r s  a r e  u n d e r  c o u r t  o r d e r s  t o  p a y  c h i l d  
s u p p o r t .  The m a j o r i t y  d o n ' t  p a y .  I n  some C o u n t i e s  i n  t h e  l o w e r  4 8 ,  t h e r e  a r e  more  
men i n  j a i l  f o r  n o n - s u p p o r t  t h a n  any  o t h e r  " c r i m e " .

D a v i d .  L .  Chambers c om p le t ed  fi t h r e e  y e a r  s t u d y  o f  n o n - s u p p o r t  i n  M ic h i g a n  
w h ic h  was h e l d  u n d e r  t h e  a u s p i c e s  o f  t h e  N a t i o n a l  S c i e n c e  F o u n d a t i o n  Law and S o c .  S e r v .  
D i v i s i o n ,  t h e  U n i v .  o f  M ic h i g a n  Law S c h o o l ,  C e n t e r  f o r  S t ud y  o f  C r im i n a l  J u s t i c e  
and o t h e r  f o u n d a t i o n s  and u n i v e r s i t i e s .  The s t u d y  was c ondu c t ed  d u r i n g  t h e  y e a r s  1 9 7 2 -  
1 9 75  b e f o r e  s h a r e d  c u s t o d y  was c o n s i d e r e d  an  o p t i o n .  The r e s e a r c h  was p u b l i s h e d  by  th e  
U n i v .  o f  Ch icago  P r e s s  1979  a s  MAKING FATHERS PAY- THE ENFORCEMENT OF CHILD SUPPORT, 
b y  Dav id  Chambers .  The s t u d y  i s  weakened by  n o t  c o n s i d e r i n g  s h a r e d  c u s t o d y  as  an o p t i o n  
a l t o u g h ,  a s  we w i l l  s e e ,  he s u g g e s t s  t h i s  s o l u t i o n  i n  h i s  summary.

The r e a s o n s  f o r  non  payment o f  s u p p o r t  a r e  i n t e r e s t i n g  and l e n d  wi iqght t o  t h e  
a r guemen t  t h a t  a l e g a l  s y s t em  wh ich  e n c o u r a g e s  e q u a l i t y  and s h a r e d  p a r e n t i n g  a f t e r  
d i v o r c e  w i l l  go a l o n g  way t ow a rd s  c o r r e c t i n g  many o f  t h e  deep s e a t e d  c a u s e s  o f  
non paymen t o f  s u p p o r t .  These  c a u s e s  a r e  summari zed by  Chambers :

1 .  c r u e l  t r e a tm e n t  g i v e n  t o  f a t h e r s  i n  d i v o r c e  c o u r t .
2 .  b e i n g  d e p r i v e d  o f  t h e i r  c h i l d r e n  and homes and b e i n g  shoved o u t  i n t o  th e  

s t r e e t  w i t h o u t  any r e c o u r s e ,  and i n  mos t  c a s e s ,  w i t h o u t  any j u s t i f i c a t i o n .
3 .  a n g e r ,  r emors ie ,  d e p r e s s i o n
4 . " s h e  i s  n o t  t a k i n g  good c a r e  o f  t h e  c h i l d r e n . "
5 . " s h e  i s  s l e e p i n g  w i t h  h im ,  l e t  him s u p p o r t  h e r . "
6 .  weak a t t a c h m e n t s  t o  t h e  c h i l d r e n
7 .  unemp loyment
8 .  I f  t h e  m o t h e r ,  f o r  good o r  bad r e a s o n s ,  makes v i s i t a t i o n  d i f f i c u l t  o r  

r e f u s e s  f o  p e rm i t  v i s i t s  a t  a l l ,  t h e  f a t h e r  may we LI r e s p o nd  by  r e d u c i n g  
paymen ts  t o  a t r i c k l e  o r  c u t t i n g  them o f f  a l l  t o g e t h o r .  The r e n e g i n g  b e h a v i o r  
o f  one p a r e n t  w i l l  r e i n f o r c e  t h e  r e n e g i n g  b e h a v i o r  o f  t h e  o t h e r .

SOME REASONS FOR NON PAYMENT OF CHILD SUPPORT

W h i l e  s h a r e d  c u s t o d y  w i l l  c e r t a i n l y  n o t  i n c r e a s e  c h i l d  s u p p o r t  paymen ts  by  p a r e n t s  
who j u s t  d o n ' t  c e r e ,  t h e  o p p o r t u n i t y  t o  s h a r e  p a r e n t i n g  a f t e r  d i v o r c e  and t o  c o n t i n u e  
a m e a n i n g f u l  r e l a t i o n s h i p  a s  an e q u a l ,  s h o u l d  p r o d u c e  a b e t t e r  s u p p r t  s i t u a t i o n  by 
p a r e n t s  who have  i n  t l i e  p a s t  been  e f f e c t i v e l y  o u t  o u t  o f  t h e i r  c h i l d r e n ' s  l i v e s .  Though 
a p p a r e n t l y  unawa re  o f  s h a r e d  c u s t o d y  a s  an o p t i o n  Duv id  Chambers i s  on t h e  r i g h t  t r a c k  
when he s t a t e s ,  "  I n  many c a s e s  v i s i t a t i o n  may h e l p  i n d u c e  c o n t i n u e d  payments  by k e e p i n g  
th e  c h i l d ' s  needs  v i v i d  i n  t h e  f a t h e r ' s  m ind .  P o l i c i e s  e n c o u r a g i n g  v i s i t a t i o n  may h e l p  
p.’ oduce  h i g h e r  c o l l e c t i o n s . "

I n  h i s  summary he s t a t e s  ( and  t l i e  s o l u t i o n  i s  o b v i o u s ) :  "  a t  some i n d e t e r m i n a t e
p o i n t  i n  th e  p e r i o d  a f t e r  d i v o r c e ,  many n o n c u s t o d i a l  p a r e n t s  p r o b a b l y  l o s e  a p s y c h o l o g i c a l  
s e n s e  t h a t  t h e y  have  a m o r a l  o b l i g a t i o n  t o  c o n t r i b u t e  t o  the  s u p p o r t  o f  t h e i r  c h i l d r e n .  
T h i s  l o s s  o f  f e e l i n g  d o e s  n o t  come f r om  a c r a s s  o r  a l l - t o - c o n v e n i e n t  d i s r e g a r d  o f  
o b v i o u s  d u t i e s  b u t  i s  r a t h e r  th e  i n e v i t a b l e  p r o d u c t  o f  t h e  a l t e r e d  p o s i t i o n  o f  t h e i r  

l i v e s  and t h e  l i v e s  o f  t h e i r  c h i l d r e n  and t h e i r  f o rm e r  w i v e s .  At  some u n c o n s c i o u s  l e v e l  
th e y  come t o  f e e l  t h a t  c h i l d  s u p p o r t  i s  a f o rm  o f  t a x a t i o n  w i t h o u t  r e p r e s e n t a t i o n .  They 
wou ld  s a y  t h a t  t h e y  " l o v e "  t h e i r  c h i l d r e n ,  b u t  t h e  q u a l i t y  o f  t h e  f e e l i n g  wou ld  n o t  
be  t l  ». same a s  i t  had b e en  b e f o r e  s e p e r a t i o n .  •'

JON CUSTODIAL PARENTS ARE PRACTICALLY FORCED INTO A SITUATION WHERE THEY LOSE 
THE/ ATTACHMENT TO THEIR CHILD.

SHARED CUSTODY PARENTS REPORT A GREATER SENSE OF ATTACHMENT•
I T  I S  THE RESPONSIBILITY OF THE STATE TO ENCOURAGE ,N0T DISCOURAGE FAMILY T IE S .
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T h i s  p a p e r  is a DPJ'.FT and m a y  n o t  b e  quoted, c i t e d  o r  r e p r o d u c e d  
w i t h o u t  the w r i t t e n  p e r m i s s i o n  of the a u t h o r  a nd/ or the 
N a t i o n a l  C e n t e r  o n - W o m e n  a n d  F a m i l y  Lav;.

This a r t i c l e  w a s  w r i t t e n  by J o a n n a  Schulman, Staff  A t t o r n e y  
w i t h  the N a t i o n a l  C e n t e r  o n  W o m e n  and F a m i l y  Lav;. This 
a r t i c l e  is o n e  s e c t i o n  of an a r t i c l e  e n t i t l e d  'Women  and
P o v e r t y : W o m e n 1s I ssues in a Le gal S e r v i c e s  P r a c t i c e, to be
p u b l i s h e d  in C l e a r i n g h o u s e - Review, a p u b l i c a t i o n  of the 
N a t i o n a l  C l e a r i n g h o u s e  for Legal S e r v i c e s ,  500 N o r t h  
M i c h i g a n  A v enue, Chicago, Illinois.



J O I N T  C U S T O D Y  & B A T T E R E D  W O M E N

F i n a l l y ,  l e g i s l a t i o n  w h i c h  i s  b e i n g  e n a c t e d  i n  o t h e r  s u b ­
s t a n t i v e  a r e a s  n e e d s  t o  be  e x am in e d  f r o m  t h e  p e r s p e c t i v e  o f  t h e  
b a t t e r e d  woman. F o r  e x a m p l e ,  U n i t e d  S t a t e  S e n a t e  B i l l  1 0 5 65• V •
s e e k s  t o  p r e v e n t  c h i l d - s n a t c h i n g  by p a r e n t s .  W h i l e  t h e  i n t e n t
o f  t h i s  b i l l  may be. l a u d a b l e ,  a t  l e a s t  one  o f  i t s  p r o v i s i o n s  •

G 6**w ou ld  p r o v e  da: g e r o u s  f o r  b a t t e r e d  women. S p e c i f i c a l l y ,  t h e  
b i l l  w o u ld  a l l o w  an  a b u s i v e  p a r e n t  a c c e s s  t o  t h e  P a r e n t  L o c a t o r  
S y s t e m ,  t h e r e b y  e n a b l i n g  an a b u s i v e  hu sband  ( o r  f a t h e r )  t o  
• t r a c k ,  down a f l e e i n g ' b a t t e r e d  woman u n d e r  t n e  p r e t e x t . o f  l o ­
c a t i n g  t h e i r  c h i l d r e n . b/

L e g i s l a t i o n  r e g a r d i n g  j o i n t  c h i l d  c u s t o d y 0 " p r e s e n t s  a n ­
o t h e r  p o t e n t i a l  d a n g e r  i:o b a t t e r e d  women. J o i n t  c u s t o d y  g u a r ­
a n t e e s  c o n t i n u e d  a c c e s s  by t h e  a b u s e r  t o  h i s  v i c t i m .  I t  a l s o

6 c>g i v e s  h im c o n t i n u e d  c o n t r o l  ' o v e r  t h e  b a t t e r e d  woman1s l i f e
t h r o u g h  t h e i r  c h i l d r e n .

J o i n t  c u s t o d y  l e g i s l a t i o n  h a s  been  v iew ed  a s  n e c e s s a r y
b e c a u s e  c o u r t s  h a v e  t r a d i t i o n a l l y  d i s f a v o r e d  su ch  a r r a n g e m e n t s ,

7 0s e e i n g  o n l y  d i s r u p t i o n  and i n s t a b i l i t y  t o  c h i l d r e n .  T h u s ,  
many c o u r t s  h ave  r e f u s e d  t o  o r d e r  j o i n t  c u s t o d y  when i t  i s  t h e

I



a r r a n g e m e n t  d e s i r e d  and r e q u e s t e d  by  b o t h  p a r e n t s .
7  7Some l e g i s l a t o r s ,  p r om p te d  by f a t h e r s '  r i g h t s  g r o u p s

among o t h e r s ,  a r e  now sw in g in g  t o  t h e  o t h e r  e x t r e m e  by s e e k i n g  
t o  make j o i n t  c u s t o d y  a s t a t u t o r y  p r e f e r e n c e ,  w h ich  w ou ld  aD D ly

7 3
e v e n  w h e n  o n e  p a r e n t  o p p o s e s  t h e  a r r a n g e m e n t .  C o u r t s ,  u n d e r

t h i s  t y p e  o f  l e g i s l a t i o n ,  w o u l d  b e  m a n d a t e d  t o  s t a t e  t h e i r  r e a -

7 4
s o n s  i n  w r i t i n g  w h e n  t h e y  d o  n o t  o r d e r  j o i n t  c u s t o d y .  * A d d i ­

t i o n a l l y  t h i s  t y p e  o f  l e g i s l a t i o n  t y p i c a l l y  i n c l u d e s  a. d e c l a r a ­
t i o n  t h a t  j o i n t  c u s t o d y  i s  p r e s u m p t i v e l y  " i n  t h e  b e s t  i n t e r e s t s

7 5  .
o f  t h e  c h i l d r e n , "  i n  s p i t e  o f  t h e  f a c t  t h a t  t h e r e  h a v e  b e e ni  ..V

v e r y  f e w  s t u d i e s  o f  j o i n t  c u s t o d y  a r r a n g e m e n t s ,  a n d  a l m o s t  a l l

o f  t h e s e  s t u d i e s  i n v o l v e d  c a s e s  w h e r e  b o t h  p a r e n t s  d e s i r e d  t h e

7 6 ’
a r r a n g e m e n t .  T h e  i n t e n t  b e h i n d  j o i n t  c u s t o d y  " p r e f e r e n c e "

7 7
l e g i s l a t i o n  i s  d i r e c t e d  a t  i n c r e a s i n g  f a t h e r s '  c u s t o d y  r i g h t s .  '

M a n y  b a t t e r e d  w o m e n  w i l l  n o w  f i n d  t h e m s e l v e s  f a c i n g  a j o i n t

c u s t o d y  o r d e r  u n d e r  j h i s  " p r e f e r e n c e "  l e g i s l a t i o n .  I n  o r d e r  t o

a v o i d  a n  o r d e r  o f  j o i n t  c u s t o d y ,  t h e  b a t t e r e d  w o m a n  w i l l  h a v e  t o

t e s t i f y  t o  t h e  a b u s e  o f  w h i c h  s h e  h a s  b e e n  a v i c t i m ,  w h i c h  f o r

m a n y  w o m e n  is v e r y  d i f f i c u l t  (as i t  i s  f o r  r a p e  v i c t i m s ) . F u r -  :
t h e r ,  a s  w i t h  a r a p e  v i c t i m ,  c o u r t s  t r a d i t i o n a l l y  d o  n o t  b e l i e v e  

t h e  b a r t e r e d  w o m a n  ( " s h e ' s  h y s t e r i c a l " ) ,  r e f u s e  t o  t a k e  b a t t e r ­

in g  s e r i o u s l y  ("a f e w  s l a p s  n e v e r  h u r t  a n y o n e " ) ,  f a i l  t o  c o n ­

s i d e r  p s y c h o l o g i c a l  a b u s e  a n d  t e r r o r i z a t i o n  a s  b a t t e r i n g ,  a n d ,

7 3
f i n a l l y ,  b e l i e v e  t h a t  d i v o r c e  w i l l  e n d  t h e  b a t t e r i n g .  ° N o r  d o

c o u r t s  v i e w  w i f e - b e a t i n g  a s  d e t r i m e n t a l  t o  c h i l d r e n .  C u s t o d y  

a t t o r n e y s  a r e  a l l  t o o  f a m i l i a r  w i t h  t h e  " b u t  d i d  h e  e v e r  h i t



»■

7 9t h e  c h i l d r e n ? "  j u d i c i a l  r e s p o n s e  t o  w i f e - b e a ‘t i n g .
j o i n t  c u s t o d y  s h o u l d  be a c h o i c e  o p e n  t o  p a r e n t s  when t h a t

i s  what t h e y  d e s i r e  and b e l i e v e  t o  be  i n  t h e i r  c h i l d r e n ' s  b e s t
i n t e r e s t s .  H ow ev e r ,  m ak ing  j o i n t  c u s t o d y  a s t a t u t o r y  p r e f e r e n c e
s e r v e s  o n l y  t o  f u r t h e r  h a r a s s  and  v i c t i m i z e  b a t t e r e d  women —

# •

and in d e e d  a l l  women who do n o t  f e e l  t h a t  s u c h  an a r r a n g e m e n t  •. .
8 0i s  i n  t h e i r  c h i l d r e n ' s  i n t e r e s t s .



O v e r l o o k e d  i s  t h e  f a c t  t h a t  women a r e  s t i l l  t h e  p r im a r y  
c a r e t a k e r s  o f  t h e i r  c h i l d r e n ,  a n d ,  a s  s u c h ,  m ig h t  know and 
h a v e  t h e i r  c h i l d r e n ' s  b e s t  i n t e r e s t s  a t  h e a r t  when o p p o s i n g  
j o i n t  c u s t o d y .  One w o n d e r s  i f  t h e  same c an  be s a i d  f o r  .  ̂
f a t h e r s  who ,  r a t i o n a l i z i n g  t h e i r  f a i l u r e  t o  s u p p o r t ,  t h e i r  
c h i l d - s t e a l i n g ,  o r  t h e i r  l a c k  o f  m e a n i n g f u l  r e l a t i o n s h i p s  
w i t h  t h e i r  c h i l d r e n  on  t h e i r  " f e e l i n g s  o f  f r u s t r a t i o n "  o r  
t h e  o t h e r  p a r e n t ,  h a v e  t h e  b e s t  i n t e r e s t s  o f  t h e i r  c h i l d r e n  
a t  h e a r t .  S e e ,  e . g . ,  n o t e  7 7 ,  s u p r a .



KD e f i n i t i o n s  o f  j o i n t  c u s t o d y  v a r y .  M os t  d e f i n i t i o n s  i n ­
c l u d e  seme f o rm  o f  s h a r e d  p h y s i c a l  c u s t o d y  ( e . g . ,  6 m on th s  -  6 
m on th s ;  9 m on th s  -  3 m on th s ;  3  d a y s  -  4 d a y s  p e r  w e e k ) . H o w e v e r ,  

a l l  d e f i n i t i o n s  i n c l u d e  j o i n t  p a r e n t a l  " c o n t r o l  o f  i t s  [ c h i l d ' s ]  
c a r e ,  u p b r i n g i n g ,  and e d u c a t i o n ,  and  e q u a l  v o i c e  i n  d e c i s i o n s  
p e r t a i n i n g  t o  i t s  [ c h i l d ' s ]  h e a l t h ,  r e l i g i o u s  t r a i n i n g ,  v a c a t i o n ­
i n g ,  s c h o o l i n g ,  and  t h e  l i k e "  r e g a r d l e s s  o f  t h e  amount o f  t im e  t h e  
c h i l d  s p en d s  w i t h  e a c h  p a r e n t .  F a i n ,  C u s t o d y  o f  C h i l d r e n ,  1 
C a l i f o r n i a  F a m i l y  L aw y e r  5 3 9 ,  564  ( 1 9 6 2 ) ;  s e e ,  M. Rame"y7~F.
S t e n d e r ,  D. S m a l l e r ,  J o i n t  C u s t o d y :  A r e  Two Homes B e t t e r  Than

6 i

O n e ? , Women's Law Fo rum ,  S G o l .  G a t e  U n i v .  L . R .  5 5 9 ,  5 5 9 - 5 6 1
( 1 9 7 1 )  [ h e r e i n a f t e r  RAMEY] .

69 J o i n t  C u s t o d y  m su t  be d i s t i n g u i s h e d  f r o m  v i s i t a t i o n  
r i g h t s .  The p a r e n t  w i t h  v i s i t a t i o n  r i g h t s  g e n e r a l l y  d o e s  n o t  
h a v e  t h e  r i g h t  t o  make d e c i s i o n s  a f f e c t i n g  t h e  c h i l d .

70 I d .  a t  5 5 9 ,  5 6 1 - 5 6 7 .
71 I d .
72 ,‘ F o s t e r ,  H. and F r e e d ,  D . , " J o i n t  C u s t o d y  

t i v e , "  15 T r i a l  M a g a z i ne 2 6 ,  31 (May ,  1 9 7 9 ) ;  Fo
D. , " J o i n t  C u s t o d y :  L e g i s l a t i v e  R e f o r m , "  16 T r i .  
( J u n e  198  0 ) .  .

: A V i a b l e  A l t e r n a -  
s t e r ,  H. and Tr e e d ,  
a l  M ag a z in e ,  2 2 ,  23

New Y o r k ' s  p e n d i n g  j o i n t  c u s t o d y  b i l l ,  S 
i n a f t e r  N .Y .  JO INT CUSTODY B I L L ] ,  i n t r o d u c e d  on 
by Nev; Y o r k ' s  S e n a t o r  H. D o u g l a s " B a r c l a y  and As 
L .  L a s h e r ,  was p r o p o s e d  (and  i s  s t r o n g l y  b e i n g  
E q u a l  R i g h t s  f o r  F a t h e r s  o f  Nev; Y o r k  S t a t e ,  I n c  
1 9 8 0  N e w s l e t t e r , p . 7 .  Among t h e  r e a s o n s  g i v e n  
a ch ange  f r o m  " ' t h e  h i s t o r i c a l  e x p e r im e n t  o f  so 
t h a t  i s n ' t  w o r k i n g ' "  a r e :

- 7 9 6 4 / A - 9 3 6 9  [ h e r e -  
F e b r u a r y  2 7 ,  1 9 8 0 ,  

semb.lymember Howard 
l o b b i e d  f o r )  by  
. ;  s e e  t h e i r  A p r i l ,  
by t h i s  g r o u p  f o r  
l e  m a t e r i a l  c u s t o d y

. . . E v i d e n c e  o f  d i s t u r b a n c e  i n  c o g n i t i v e  p e r f o rm a n c e .  
' P a t e r n a l  a v a i l a b i l i t y  seems e s p e c i a l l y  im p o r t a n t  i n
I . Q .  p e r f o rm a n c e  o f  b o y s  o f  a l l  a g e s ' . . . S e x - r o l e  
i d e n t i f i c a t i o n  p r o b l e m s .  'The p r e p o n d e r a n c e  o f  d a t a  
t o  d a t e  i n d i c a t e s  b o y s  i n  s i n g l e  p a r e n t  (m o t h e r - h e a d e d )  
f a m i l i e s  a r e  e s p e c i a l l y  v u l n e r a b l e  t o  p r o b l e m s  o f  s e x  
r o l e  i d e n t i t y  and p r e - s c h o o l  b o y s  and b o y s  i n  e a r l y  
s c h o o l  y e a r s  f r o m  m o t h e r - h e a d e d  f a m i l i e s  have  been 
d e s c r i b e d  a s  m o re  d e p e n d e n t  and  l e s s  m a s c u l i n e . ' . . .  
P r o b l e m s  o f  s o c i a l  and e m o t i o n a l  d e v e l o p m e n t  w i t h  g i r l s .  
'O v .C i . - a l l  t h e  f i n d i n g s  s u g g e s t  t h a t  f a t h e r - a b s e n t  g i r l s  
h a v e  n o t  had t h e  o p p o r t u n i t y  t o  a c q u i r e  t h e  s o c i a l  s k i l l s  
n e c e s s a r y  f o r  a p p r o p r i a t e  h e t e r o s e x u a l  i n t e r a c t i o n s . . . '  
and ' f i n d i n g s  o f  d e l i n q u e n t  g i r l s  a l s o  s u g g e s t  t h a t  
p a t e r n a l  a b s e n c e  htis i t s  g r e a t e s t  im p a c t  on  d i s r u p t i o n  
o f  h e t e r o s e x u a l  b e h a v i o r . . . . '  A p r i l ,  1 9 8 0  N e w s l e t t e r , 
E q u a l  R i g h t s  f o r  F a t h e r s  o f  New Y o r k  S t a t e ,  p p .  8-9-.

i >.
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As o f  J u n e  1 ,  1 9 8 0  f i v e  s t a t e s  h a v e  e n a c t e d  j o i n t  c u s t o d y  
p r o v i s i o n s :  C o n n e c t i c u t ,  P u b l i c  A c t  8 0 - 2 9 ,  ( e f f e c t i v e
O c t o b e r  1 ,  1 9 8 0 ) ;  I o w a ,  I . C . A .  § 5 9 3 . 2 1  (Supp .  1 9 7 8 ) ;  O regon  
R e v .  S t a t .  Ch. 1 0 7  § 105  ( S u p p .  1 9 7 7 ) * ?  W i s e .  S t a t .  Ann. 
§ 2 4 7 . 2 4  (W es t  S upp .  1 9 7 S ) ; C a l i f o r n i a  C i v .  Code § § 4 6 0 0 0 ,  : • 
4 5 0 0 . 5  (W e s t  Supp .  1 9 0 0 ) .  O n l y  C a l i f o r n i a ' s  s t a t u t e  
i n c l u d e s  a j o i n t  c u s t o d y  " p r e f e r e n c e ” o r  " p r e s u m p t i o n " .  
S i n c e  N ovem be r ,  1 9 7 9 ,  j o i n t  c u s t c d y  l e g i s l a t i o n  h a s  been  
i n t r o d u c e d  i n  t h e  f o l l o w i n g  s t a t e s :  H aw a i i  -  S B . 2 4 1 9 ,  p a s s
K a n r a s  -  SB 2 9 5  ( P a r r i s h ) ,  HB 2 7 8 0  ( B r e w s t e r ) ;  K e n tu c k y  -  
HB 35 6  ( D e F a l a i s e ) ; I l l i n o i s  -  HB 3 4 0 5  ( Y o u n c e ) ; M a r y l a n d  -  
HB 352  ( S h a p i r o ) ,  M a s s a c h u s e t t s  -  HB 2531  . ( D e N u c c i ) ,
KB 1 3 7 7  ( V i g n e a u ) , HB 4 2 0 1  (M c N e i l ) ,  SB 1 9 6 2  ( S i s i t s k y ) ; 
M i c h ig a n  -  HB 5 2 18  ( B r o w n ) , S3  1 9 7 5  ( Z e i g l e r ) ;  Nev; J e r s e y  -  
AB 1 4 7 1 ,  AB 4 0 7 ;  New Y o r k  -  S 7 9 6 4  ( B a r c l a y ) ,  A 9369  ( L a s h e r )  
O h io  -  HB 5 0 6 6 ;  O regon  -  HB 2 5 3 8  ( R i c h a r d s )  t o  amend O . R . S .  
§ 1 0 7 . 1 3 7  t o  c r e a t e  a p r e s u m p t i o n  o f  j o i n t  c u s t o d y ;  
P e n n s y l v a n i a  -  HB 1C776  ( B o y l e ) ,  HB 2 3 9 4  (M c K e l v e y ) ,
S3 ‘ 1 4 1 1  (Fiimo) , SB 1 2 3 2  (G e k a s )  . B i l l s  i n t r o d u c e d  i n  
I l l i n o i s ,  M i c h i g a n ,  New J e r s e y ,  New Y o r k ,  O regon  and 
P e n n s y l v a n i a  i n c l u d e  a j o i n t  c u s t o d y  " p r e s u m p t i o n  o r



" S e e ,  e . g . ,  C a l .  C i v .  Cede 5 4 6 0 0 . 5 ( a )  and (b )  ; N .Y .
J O I N T  C U S T O D Y  B I L L  §3 (am end ing  D R L  § 2 4 0 ) .  A d d i t i o n a l l y , , ,
New Y o r k  c o u r t s  c o u l d  o n l y  make a s o l e  c u s t o d y  awa rd  " i f  
c l e a r  and  c o n v i n c i n g  e v i d e n c e  e s t a b l i s h e s  t h a t  i t  i s  i n  
t h e  t e s t  i n t e r e s t s  o f  t h e  c h i l d  t h a t  c u s t o d y  be awa rded  
t o  one  p a r e n t . "  ( em p h a s i s  a dded )  N .Y .  JO INT CUSTODY 
B I L L ,  §3 ( p r o p o s e d  DRL § 2 4 0 ( 2 ) ) .

75 N o t e  7 3 ,  s u p r a .
7 fi S e e ,  RAMEY, s u p r a ,  a t  5 6 9 - 5 3 1 .  A d d i t i o n a l l y ,  t h e r e  

i s  c o n s i d e r a b l e  c o n t r o v e r s y  and a w id e  r a n g e  o f  o p i n i o n s  !• 
among m e n t a l  h e a l t h  p r o f e s s i o n a l s  r e g a r d i n g  t h e  e f f e c t  
o f  j o i n t  c u s t o d y  on  c h i l d r e n .  . J .  G o l d s t e i n ,  A. F r e u d  
and A. S o l n i t ,  a u t h o r s  o f  B eyond  t h e  B e s t  I n t e r e s t s  o f  
t h e  C h i l d , r e j e c t e d  j o i n t  c u s t o d y ,  a s s e r t i n g  t h a t  a c h i l d  
can  f r e e l y  r e l a t e  t o  more  t h a n  on e  a d u l t  o n l y  i f  t h e  a d u l t s  
a r e  n o t  i n  c o n f l i c t  w i t h  e a c h  o t h e r .  E evond  t h e  B e s t  I n t e r e s t s  
o f  t h e  C h i l d  ( 1 S 7 3 )  a t ' 3 3 .

I n  c o n t r a s t ,  M e l v i n  Roman, P h . D . ,  and  W i l l i a m  Haddad , 
a u t h o r s  o f  The D i s p o s a b l e  P a r e n t , a d v o c a t e  a j o i n t ' c u s t o d y  
" p r e f e r e n c e "  a s  a r e s u l t  o f  t h e i r  s t u d i e s  o f  d i v o r c e d  
f a t h e r s  a s  w e l l  a s  t h e i r  own b i a s .  . "The a u t h o r s  f o r t h r i g h t l y  
a d m i t  i n  t h e  p r e f a c e  t h a t  t h e y  a r e  two d i s g r u n t l e d  f a t h e r s  
who had o r i g i n a l l y  i n t e n d e d  t o  w r i t e  a f a t h e r - a d v o c a c y  L o o k . "  
F o s t e r  and  F r e e d ,  " J o i n t  C u s t o d y :  A V i a b l e  A l t e r n a t i v e " ,
15  T r i a l  26 ( 1 9 7 9 ) .

■ 77 F o r  e x a m p l e :
JU ST IF ICA T IO N :  . . . t r a d i t i o n a l  c u s t o d y  
a r r a n g e m e n t s  i n  c a s e s  o f  m a r i t a l  d i v o r c e  
and s e p a r a t i o n  o f t e n  r e s u l t s  i n  t h e  n o n ­
c u s t o d i a l  p a r e n t  b e i n g  d e n i e d  a m e a n i n g f u l  
p a r e n t a l  r e l a t i o n s h i p  w i t h  Lhe c h i l d . . . . [ D ] e s p i t e  
t h e  f a c t  t h a t  n e i t h e r  p a r e n t  was g i ren a p r im a  
f a c i e  r i g h t  t o  c u s t o d y  o f  t h e  c h i l d ,  such  b i a s e s  
a s  t h e  ' t e n d e r  y e a r s  d o c t r i n e '  c r e a t e  a s i t u a t i o n  
w h e r e  i n  n i n e  o u t  o f  t e n  c a s e s  c o u r t s  awa rd  
c u s t o d y  o f  t h e  c h i l d  t o  i t s  m o t h e r . . . "
Memorandum i n  S u p p o r t  o f  B i l l , H .Y . ,  JO INT CUSTODY 
B I L L ,  n o t e  7 2 ,  s u p r a .

T h i s  " j u s t i f i c a t i o n "  f a i l s  t o  a c k n ow le d g e  t h a t  i n  t h o s e  " n i n e  
o u t  o f  t e n  c a s e s "  t h e  m o t h e r  i s  " aw a rd e d "  c u s t o d y  s o l e l y  
b e c a u s e  t h e  f a t h e r  i s  a b s e n t  o r  i s  n o t  s e e k i n g  c u s t o d y ,  a s  
i n  d e f a u l t  d e c r e e s .

A f u r t h e r  r a t i o n a l e  f o r  j o i n t  c u s t o d y  i s  t h a t  i t  w i l l  
e n c o u r a g e  n o n - s u p p o r t i n g  f a t h e r s  t o  mee t  t h e i r  c o u r t - o r d c r e o  
o b l i g a t i o n s ,  e . g . , :

The new law  [ C a l .  C i v .  Code 5 5 4 6 0 0 ( b ) ( 1 )  
and 4 6 0 0 . 5 ]  s h o u l d  h e l p  a v o i d  two p r o b l e m s . . .
I n  t h e  p a s t ,  e x c l u d e d  p a r e n t s  h ave  s om e t im es  
r e s o r t e d  t o  " c h i l d  s t e a l i n g "  o r  t o  a b a n d o n in g



c h i l d  . s u p p o r t  f o r  l a c k  o f  f r e q u e n t  *'
and e x t e n s i v e  c o n t a c t ' w i t h  t h e i r  
c h i l d r e n . . .
James  A. C o o k ,  " C a l i f o r n i a  R e t i r e s  
7\ F o rm u l a  F o r  I n j u s t i c e  i n  C h i l d  
C u s t o d y  R i g h t s " ,  L o s  A n g e l e s  T im e s ,
J a n .  6 ,  1 9 8 0 .

I n  f a c t ,  j o i n t  c u s t o d y  w i l l  l o w e r ,  i f  n o t  e l i m i n a t e ,  a 
f a t h e r ' s  s u p p o r t  o b l i g a t i o n  s i n c e  he w i l l  become a 
c u s t o d i a l  p a r e n t .  T h e r e  i s  no  m echan ism  t o  f o r c e  a . )
f a t h e r  e x e r c i s e  h i s  j o i n t  c u s t o d y  r e s p o n s i b i l i t i e s ,  j u s t  
a s  t h e r e  h a s  b een  no means o f  f o r c i n g  a  n o n - c u s t o d i a l  
p a r e n t  t o  e x e r c i s e  h i s  v i s i t a t i o n  " r i g h t s "  u n d e r  a s o l e  
c u s t o d y  o r d e r .  I t  i s  i m p o r t a n t  t o  n o t e  t h a t  E q u a l  R i g h t s  
f o r  F a t n e r s ,  n o t e  7 2 ,  s u p r a , d e f i n e s  j o i n t  c u s t o d y  " a s  a 
t e rm  t h a t  a s sumes  c o n t i n u i n g  m e a n i n g f u l  c o n t a c t  t h a t  
s h o u l d  a t t e m p t  t o  e q u a l i z e  t im e  s p e n t  w i t h  b o t h  p a r e n t s  
b u t  n o t  make i t  a  p r e r e q u i s i t e . "  ‘M a rch  1 9 8 0  N e w s l e t t e r , 
p .  6 .  ( em p h a s i s  a d d e d ) .  T h u s ,  m o t h e r s  w i l l  s t i l l ,  u n d e r  
j o i n t  c u s t o d y  o r d e r s ,  end  up i n  ' " n i n e  o u t  o f  t e n  c a s e s "  
w i t h  t h e  f u l l  r e s p o n s i b i l i t i e s  o f  c u s t o d y  a l t h o u g h  
o n l y  h a l f  t h e  " r i g h t s "  and h a l f  ( o r  l e s s )  t h e  s u p p o r t .

F i n a l l y ,  and p e r h a p s  m o s t  t e l l i n g ,  i s  t h e  f a c t  t h a t  - 
j o i n t  c u s t o d y  " p r e f e r e n c e "  s t a t u t e s  p l a c e  p a r e n t a l  c u s t o d y  
r i g h t s  o v e r  t h e  b e s t  i n t e r e s t s  o f  c h i l d r e n . • As F o s t e r  and 
F r e e d  p o i n t  o u t :

. ' . . s o m e  o f  t h e  a g i t a t i o n  f o r  j o i n t  c u s t o d y  
r e a l l y  i n v o l v e s  s t a t u s - s e e k i n g  a s  l e g a l  
c u s t o d y  ( o r  c o - c u s t o d i a n ) ;  o r  ' c r . e - u p m a n s h i p 1 , 
s i n c e  m e a n i n g f u l  a s s o c i a t i o n  w i t h  b o t h  p a r e n t s  
i s  common u n d e r  t h e  t r a d i t i o n a l  s o l e  c u s t o d y ,  
s u b j e c t  t o  v i s i t a t i o n  f o r m u l a .
F o s t e r  and F r e e d ,  15 T r i a l  2 6 ,  31 ( 1 9 7 9 ) .

7 ft See  g e n e r a l l y  MARTIN and  F IE LD S ,  n o t e  1 6 ,  s u p r a .
• 79 I n t e r v i e w s  w i t h  M a r j o r y  F i e l d s ,  Manag ing  A t t o r n e y ,  

M a t r i m o n i a l  U n i t ,  B r o o k l y n  L e g a l  S e r v i c e s ,  and  A d e l e  
H e n d r i c k s o n ,  D i r e c t i n g  A t t o r n e y ,  D o m e s t i c  R e l a t i o n s  U n i t ,
L e g a l  A id  S o c i e t y  o f  A lameda  C o u n t y .

R0J u s t  a s  women a r e  b l am ed  f o r  f a t h e r s '  f a i l u r e  t o  s u p p o r t  
o r  e s t a b l i s h  a m e a n i n g f u l  r e l a t i o n s h i p  w i t h  t h e i r  c h i l d r e n ,  any  
woman who o p p o s e s  j o i n t  c u s t o d y  i s  s a i d  t o  be u s i n g  h e r  c h i l d r e n  
a s  a b a r g a i n i n g  t o o l  " ' t o  e x a c t  m oney ,  r e t r i b u t i o n  o f  v e n g e a n c e . ' "
E .  R e t z l a f f ;  " ' E q u a l  R i g h t s  f o r  F a t h e r s ' U n i t  S t i * e s s e s  J o i n t  
C u s t o d y  N e e d " ,  S c h e n e c t a d y  G a z e t t e ,  2 / 1 / 8 0 .
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A s  of J u l y  1930, e l e v e n  (11) s t a t e s  h a v e  joint c h i l d  
c u s t o d y  p r o v i s i o n s :  * 2

C a l i f o r n i o Civ. Cc j c 3 :> 4 G00, •4600.5 (effective 
1/1/80) [ i n c l u d e s  j o i n t  c u s t o d y
" p r e s u m p t i o n "]

C o n n e c t i c u t r?r. —. C* J-r •'* * - • kV Uwl d >J •
80-29, offt

£ 4C!:-5S (a) (Public A c t  No. 
c t i v e  10/1/80)

H a w a i i N e v . -Stat.
-V 25/9 0)

£S57i.4c, 571-4 6.1 (eff ective

Iowa C o d e s  Ann. 
p r o v i s i o n s

£59<;. 71 (ioint c u s t o d y  
a d d e d  in 1977)

K a n s a s ' J* *ii*  ̂i — i?> L cl. * , £ i;. t * • fJGC— 1610 (b) (Supp. 1979)

K e n t u c k y P.e”. Stat. £403.270(3) (effec tive 7/15/30)

N e v a d a Rev. Stat. £ 1 2 5 . 1 4 0  (1979)

N o r t h  C a r o l i n a Gen. Stat. 5 0 -13.2(b)

O r cm c a Rev. Stat. a. '7.103 (1977)

To:-: a s V . T . C . A . , I
(of fee L J

•ani iy C o d c  514 . 06 (a )
H.'27/7 9) [parties racy e n t e r

into w r i t t o 1 r. v ;•} r a e-re e r. t pv c v  id in
tor joint rI1.! S t  O'.Tv ]

W i s c o n s i n Ml:; t. . 
5/li/v.;)

£2-17. 2-1 < 1 )  (b )  { e : ; o c t i v e

S i n c e  N o v e m b e r , 1979, j o i n t  c u s t o d y  l e g i s l a t i o n  has been 
i n t r o d u c e d  in the followin'! s'tnLv.s:

I-M or id a 

K a n s a s

* I i t 14-10 i G o r d o n , D u n b a r ) ;  f a i l e d
Mb 2 9!j ' P a r r i s h )  
fib 2 7 9 0  ( B r e w s t e r )
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^ I l l i n o i s HB 34 0 5 (Younge )
L o u i s i a n a HB 16 9 1 (B y rn .e s )  , b i l l  d e f e r r e d
M a s s a c h u s e t t s HB

HB
HE
S5

26 31
18 7 7
42 01
19 6 2

(D eN ucc i )
( A H  F a i l e d )  (McHe. i i )  7

( S i s i t s k y )
^M ic h ig a n KB

*SB
52 18
1 9 7 6

(3rov?n
( ? e i g l e r )

*Nevj J e r s e y *AB
*A3

1 4 7 1
407

*New Y o r k  

O h io

* S 7 9 6 4  ( B a r c l a y ) '  . . . . .♦A9369- ( L a s h e r )  ( C o m p t o n  d i U s , p a s s edA s s e m b l y ; d i e c  m  S e n a t e )
HB 1 0 7 6

*O req on *HB 2 5 38  
§ 1 0 7 . 1 3 7  
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( R i c h a r d s )  t o  amend O . R . S .  
t o  c r e a t e  a p r e s u m p t i o n  o f  

s t o d y  ( t a b l e d  i n  c om m i t t e e )
^ P e n n s y l v a n i a

HB
*SB
*SB

2394
1 4 1 1
12 82

■ •
(M cK e lv e y )
( I'umo)
(G e ka s )

* S .  C a r o l i n a *HB 324S ( d i e d  i n  House J u d i c i a r y  Committa l

* B i l l s  i n c l u d e  a j o _ . i t  c u s t o d y  " p r e s u m p t i o n " o r  " p r e f e r e n ^ e "  
p r o v i s i o n .



SECOND THOUGHTS OK  JOIKY CEStLB CUSTODY

T h e r e  i s  c u r r e n t l y  a d i s t u r b ­
i n g  and g r ow in g  n a t i o n a l  t r e n d  
t ow a rd  a w a r d i n g  c u s t o d y  c f  c h i l ­
d r e n  t o  b o t h  p a r e n t s  j o i n t l y ,  i . e .  
g i v i n g  b o t h  p a r e n t s  t h e  r i g h t  t o  
s h a r e  e q u a l l y  i n  t h e  d e c i s i o n  mak­
i n g  p r o c e s s  r e g a r d i n g  t h e  c h i l d .
(S e e  J o i n t  C u s t o d y  c h a r t  a v a i l a b l e  
f r o m  NCOWFL. > W h i l e  i n t e n d e d  t o  
e q u a l i z e  t h e  r e s p o n s i b i l i t y  o f  
c h i l d r e a r i n g  b e tw een  t h e  p a r e n t s ,  
j o i n t  c u s t o d y ,  when p a r e n t s  a r e  
n o t  a b l e  t o  a g r e e  o r  clo n o t  com­
m u n i c a t e  w e l l ,  o n l y  s e r v e s  t o  
i n t e r f e r e  w i t h  t h e  a b i l i t y  o f  t h e  
p r im a r y  c a r e t a k e r  t o  make t h e  d e ­
c i s i o n s  n e e d ed  t o  c a r r y  o u t  r e ­
s p o n s i b i l i t i e s  t o  t h e  c h i l d  )■

A lm o s t  a l l  e x p e r t s  c o n c u r  t h a t  
j o i n t  c u s t o d y  i s  o n l y  " a p p r o p r i ­
a t e "  w he re  b o t h  p a r e n t s  a r e  b a s i c ­
a l l y  i n  a g r e em e n t  and a b l e  t o  p a r ­
t i c i p a t e  i n  j o i n t  d e c i s i o n - m a k i n g .  
Such c a s e s  a r e  i n  t h e  m i n o r i t y ,  
and t h o s e  p a r e n t s  w i l l  h a v e  an 
i n f o r m a l  j o i n t  c u s t o d y  a r r a n g e m e n t  
r e g a r d l e s s  o f  c o u r t :  o r d e r .  Thus 
t h e  c u r r e n t  nev.7 l e g i s l a t i o n  w ou ld  
l a r g e l y  a f f e c t  t h o s e  p a r e n t s  who 
a r e  n o t  i n  a g r e e m e n t - - t h e  v e r y  
c a s e s  w h ich  t h e  e x p e r t s  a g r e e . a r e  
n o t  s u i t a b l e  f o r  j o i n t  c u s t o d y  and 
w h e r e ,  i n  f a c t ,  i t  w ou ld  be d e t r i ­
m e n t a l  t o  t h e  c h i l d ' s  b e s t  i n t e r ­
e s t s .

L e g i s l a t o r s  a r e  s e e k i n g  t o  
make j o i n t  c u s t o d y  a s t a t u t o r y  
p r e f e r e n c e / o r e s n m p t i o n  w h ic h  woiil i L .  
a p p l y  e v en  when one  p a r e n t  o o o o s e s .  
t h e  a r r a n g e m e n t . C o u r t s ,  u n d e r  
t h i s  t y p e  o f  l e g i s l a t i o n ,  w ou ld  be 
m anda ted  t o  s t a t e  t h e i r  r e a s o n s  i n  
w r i t i n g  when t h e y  do n o t  o r d e r  
jv_xnt c u s t o d y .  A d d i t i o n a l l y ,  t h i s  
t y p e  o f  l e g i s l a t i o n  t y p i c a l l y  i n ­
c l u d e s  a d e c l a r a t i o n  t h a t  j o i n t  
c u s t o d y  i s  p r e s u m p t i v e l y  " i n  t h e  
b e s t  i n t e r e s t s  o f  c h i l d r e n , "  i n  
s p i t e  o f  t h e  f a c t  t h a t  t h e r e  h ave  
been v e r y  few  s t u d i e s  o f  j o i n t  
c u s t o d y  a r r a n c e m e n i ' s , and a lm o s t  
a l l  o f  t h e s e  s t u d i e s  i n v o l v e d  c a s e s

whe re  b o t h  p a r e n t s  d e s i r e d  t h e  a r ­
r a n g em en t .

J o i n t  c u s t o d y  p r e s u m p t i e n / p r e -  
f e r e n c e  l e g i s l a t i o n  i s , i n s t e a d ,  a 
r e f u s e ]  Tn p l a c e  any  v a l u 0 -on o r  
g iv e ,  anv  c r e d i t  t o t he p a s t  a s — 
s u m o f c l o n  o f  t h e  d a i 3 v i c a r e  ana  r e ­
s p o n s i b i l i t y  f o r  JJ i e—c h l j ^ e i L .  
.Thus ,  a j o i n t  c u s t o d y  p r e s u m p t i o n  
i n  e f f e c t  g i v e s  t h e  n o n - c a r e t a k i n g  
p a r e n t  e q u a l  powe r whan__be o r  sh e  
h a s  n o t  c o n t r i b u t e d  e q u a l l y  t o  t h e  
d a y —r o - f j a y  c a r e  a n d _ s u p p o r t _ o f _ _ t h e  
c h i l d r e n ,  e i t h e r  p r e - d i v o r c e  o r  
p o s t - d i v o r c e .

( C o n ' t .  on  p .  4 )

N E E D E D :  5  N E W  B O A R D  M E M B E R S

NCOWFL i s  s e e k i n g  5 new members 
t o  s e r v e  on i t s  B o a rd  o f  D i r e c t o r s ,  
e a ch  f o r  a 3 y e a r  t e rm .  NCOWFL i s  
fu n d e d  by t h e  L e g a l  S e r v i c e s  C o r ­
p o r a t i o n  t o  p r o v i d e  s u p p o r t  on 
women1 s i s s u e s  i n  f a m i l y  la v ; .  The 
B o a rd  o f  D i r e c t o r s  s e t s  p o l i c y  f o r  
NCCNFL. T h r e e  o f -  t h e s e  v a c a n c i e s  
must  be  f i l l e d  by a t t o r n e y s  and 
two by  c l i e n t s .  The t e rm  o f  t h e s e  
new b o a r d  members w i l l  b e g i n  on 
O c t o b e r  1 ,  1 9 8 1 .  The 13 -member 
B o a rd  i s  o f  w i d e l y  d i v e r s e  e x p e r i ­
ence  and b a c k g r o u n d s  and i t  i s  
im p o r t a n t  t o  u s  t o  m a i n t a i n  t h i s  
d i v e r s i t y  i n  o u r  s e l e c t i o n  o f  new 
members .

T h o se  i n t e r e s t e d  i n  s e r v i n g  
s h o u l d  send  a l e t t e r  d e s c r i b i n g  
t h e i r  b a c k g r o u n d  and i n t e r e s t ,  t o ­
g e t h e r  w i t h  t h e  names ana 
a d d r e s s e s  o f  two r e f e r e n c e s  t o :

J a n e  S i . a w - J a c k s o n ,  C h a i r  
N a t i o n a l  C e n t e r  on  Women 
and F a m i l y  Law, I n c .
799 B ro adw ay ,  Room 402  
Nev; Y o r k ,  Mew Y o r k  1000^

These  l e t t e r s  o f  i n t e r e s t  must 
be r e c e i v e d  by J v p r i l  1 5 ,  1 9 8 0 .


