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RE: H o u s e  B i l l  210 - 4 - A p r i l  28, 1 9 8 1

In r e v i e w i n g  t h e  l e g i s l a t i o n ,  it is a p p a r e n t  to  m e  t h a t  
t h i s  is a c o p y  o f  C a l i f o r n i a  l e g i s l a t i o n ,  w h i c h  w a s  i n t r o­
d u c e d  a r o u n d  t h e  f i r s t  o f  19 80.  T h e  i n t r o d u c t i o n  o f  t h i s  
l e g i s l a t i o n  in C a l i f o r n i a  d i d  h a v e  s o m e  c o s t  f a c t o r  t i e d  
to it, a n d  i t  d i d  t a k e  i n t o  c o n s i d e r a t i o n  t h a t  in  t h e  
S t a t e  o f  C a l i f o r n i a ,  t h e r e  is a s y s t e m  of  C o n c i l i a t i o n 
C o u r t s ,  w h i c h  p r o v i d e s  f o r t h e  p r o c e s s  of e v a l u a t i o n ,  
c o u n s e l l i n g  a n d  m e d i a t i o n ,  in o r d e r  to a s s i s t  t h e  p a r t i e s  
g o i n g  t h r o u g h  t h e  d i v o r c e  and  r e s o l v i n g  a n y  c u s t o d y  m a t t e r s  
p r i o r  t o  l i t i g a t i n g .  T h e r e  h a s  b e e n  an  a d d i t i o n a l  p i e c e  
of l e g i s l a t i o n  m a n d a t i n g  m e d i a t i o n ,  w h i c h  w e n t  i n t o  e f f e c t  
J a n u a r y  1, 1 9 8 1 .  T h e r e  h a s  b e e n  r e c o g n i t i o n  in C a l i f o r n i a  
t h a t  p e r s o n n e l  m u s t  b e  t r a i n e d  to i m p l e m e n t  t h e  m a n d a t o r y  
M e d i a t i o n  B i l l  a n d  a t r a i n i n g  p r o g r a m  h a s  to  b e  f u n d e d  in 
L o s  A n g e l e s ,  C a l i f o r n i a  f o r  t h e  p u r p o s e  of  t r a i n i n g  s u c h  
p e r s o n n e l .  A s  a m e m b e r  o f  t h e  B o a r d  o f  D i r e c t o r s  of th e 
A s s o c i a t i o n  o f  F a m i l y  C o n c i l i a t i o n  C o u r t s ,  I h a v e  f r e q u e n t  
c o n t a c t  w i t h  t h e  d i r e c t o r s  o f  t h e  v a r i o u s  c o n c i l i a t i o n  c o u r t  
p r o g r a m s  in C a l i f o r n i a ,  a n d  I do  n o t  h a v e  a n y  a w a r e n e s s  o f  
a n y o n e  u s i n g  t h e  f i g u r e s  t h a t  h a v e  b e e n  c i t e d  b y  o n e  o f  t h e
w i t n e s s e s  t o  t h e  e f f e c t  t h a t  60% o f  t h e  c u s t o d y  c a s e s  in
C a l i f o r n i a  a r e  n o w  g o i n g  j o i n t  c u s t o d y  as a r e s u l t  o f  
m e d i a t i o n .  T h e  i n f o r m a t i o n  t h a t  I h a v e  f r o m  t h e  c o n t a c t s  
t h a t  I h a v e  in C a l i f o r n i a  d o e s  n-'t i n d i c a t e  a n y w h e r e  n e a r  
t h a t  s t a t i s t i c a l  n u m b e r  a n d  d o e s  i n d i c a t e  t h a t  t h e r e  is 
g r e a t  c o n c e r n  a b o u t  g i v i n g  a m a n d a t e  to th e  e f f e c t  t h a t  
j o i n t  c u s t o d y  m u s t  b e  u s e d  a n d  w i l l  w o r k  f o r  e v e r y o n e .

In s u m m a r y ,  I w o u l d  r e p e a t  m y  e a r l i e r  p o s i t i o n  t h a t  j o i n t  
.custody is a n  e f f e c t i v e  m e t h o d  for p l a n n i n g  f o r  c h i l d r e n ,  
b u t  the i n g r e d i e n t s  to m a k e  it w o r k  a r e  no t  u n i v e r s a l l y  
a v a i l a b l e  in t h e  a d u l t s  t h a t  a r e  I n v o l v e d  in lj.tigat.ion.
I b e l i e v e  it s h o u l d  b e  u s e d  s e l e c t i v e l y ,  j u s t  as c u s t o d y  to
.father, or..cu s t o d y  to m o t n c r  s h o u l d  b e  s e l e c t i v e l y  based, 
o n  a c o m b i n a t i o n  of  f a c t o r s . t T h e s e  f a c t o rs m u s t  i n c l u d e  
the a b i l i t y  o f  t h e  a d u l t s  to u n d e r s t a n d  t h e  r e s p o n s i b i l i t y ,  
as p a r e n t s ; t h e i r  wil.li.ngn e s s t o s h a r e  the p a r e n t  in g r o l e  
e v e n  t h o u g h  th ey c a n n o t  s h a r e  o t h e r  r o l e s  a n d  r e s p r,ns i.b.i 1 1 t i e s  

o n e  w i t h  th e  o t h e r . .Th.arc_mus.t.l».c.-tlie a b i l i t y  to pJ.flCfi.Jdig 
c h i l d ' s  i n t e r e s t s  b e f o r e  t he  acUi].t.,.S-ln.tcr.ej3.fc.£J .There-fllS-O.. 
m u s t  b e an a b i l i t y  to f u n c t i o n ,  p r o b a b l y  m o r e  e f f e c t i v e l y  
th a n t h e y  It ad  f u n c t i o n e d  w h e n  l i v i n g  t o g e t h e r  as  p a r e n t s .
T h e  c h i l d r e n  m u s t  b e  a b l e  to k n o w  t h a t  the p a r e n t s  a r e  
w o r k i n g  in c o n c e r t  o n  t h e i r  b e h a l f  to p r o v i d e  t h e m  w i t h  t h e  • 

o p t i m u m  p a r e n t ing I n the a b s e n c e . _of_.-th.cse conditions.,, 
j o i n t  c u s t o d y is l i k e l y  to  b e  d e t r i m e n t a l  to t h e  c h i l d r e n  
a n d  to th e  a d u l t s .  In th e a b s e n c e  o f a w i l l i n g n e s s  to 
m a i n t a i n  a u n i f i e d  p a r e n t i n g  p i c t u r e  for the c h i l d r e n ,  t h e , 
c h i l d r e n  b e c o m e  t h e nogot, in to r s b e t w e e n  the p a r e n t s ,  t h e y
b e c o m e  t he  communic ato rs ., a n d the c h i l d r en l e a r n  to b e__
mani. pul a tors, t e l l i n g  e a c h  p a r e nt w h a t  t h e y p e r c e i v e  the. 
p a r e n t  w a n t s  to h o a r ,  f r e q u e n t l y ,  a n y t h i n g  b u t  t h e  t r u t h .
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I w o u l d  h o p e  t h a t  t h i s  B i l l  w o u l d  b e  g i v e n  v e r y ,  v e r y  
s e r i o u s  c o n s i d e r a t i o n  f o r  a c h a n g e  w i t h i n  t h e  B i l l .  _I_ 
s e e  n o  p r o b l e m  w i t h  t h e  l e g i s l a t u r e  a f f i r m i n g  w h a t  a l­
r e a d y  e x i s t s ;  t h a t  is, t h a t  j o i n t  c u s t o d y  is o n e  o f  th e 
o p t i o n s . I d o  s e e  the  c r e a t i o n  o f  e x t r e m e  e m o t i o n a l  
p r o b l e m s  f o r  p e o p l e  d u r i n g  a t i m e  t h a t  t h e y  a r e  n o t  
f u n c t i o n i n g  in a c a p a b l e  m a n n e r  e m o t i o n a l l y  if a s t a n d a r d  
it s e t  w h e r e  t h e  C o u r t  m u s t  s h o w  t h e y  a r e  n o t  c a p a b l e  of 
.doing t h e  p a r e n t i n g  r o l e  as j o i n t  p a r e n t s  in o r d e r to . 

p r o t e c t  t h e  c h i l d r e n .

/ g a i n ,  I w i s h  to  t h a n k  t h e  C o m m i t t e e  f o r t h e  c o n c e r n  the 
C o m m i t t e e  is s h o w i n g  o v e r  t h i s  p i e c e  o f  l e g i s l a t i o n ,  w h i c h  
w h e n  c a s u a l l y  l o o k e d  a t  a p p e a r s  to b e  a g o o d  p i e c e  of  
l e g i s l a t i o n ,  a n d  o n e  t h a t  w o u l d  b e  of  b e s t  i n t e r e s t s  to 
t h e  p a r t i e s  i n v o l v e d .  I f e e l  v e r y  s t r o n g l y  t h a t  a n  i n d e p t h  
l o o k  a t t h i s  l e g i s l a t i o n ,  b a s e d  u p o n  t h e  e x p e r i e n c e s  t h a t  
I h a v e  h a d  as a C u s t o d y  I n v e s t i g a t o r ,  a n d  in  t h e  e x p e r i e n c e s  
t h a t  m a n y  o f  m y  c o l l e a g u e s  t h r o u g h o u t  t h e  c o u n t r y  h a v e  had, 
w o u l d  i n d i c a t e  t h a t  t h e r e  a r e  s o m e  p i t f a l l s  in  t h e  l e g i s­
l a t i o n ,  a n d  t h a t  it  c o u l d  c r e a t e  s u b s t a n t i a l  p r o b l e m s ,  n o t  
o n l y  f o r  t h e  C o u r t ,  b u t  f o r  t h e  p a r t i e s  i n v o l v e d .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

V e r y  t r u l y  y o u r s ,

. J - i ' i .  l * 7’*t-' *•*<

F r a n c i s  M. S t e v e n s  
C u s t o d y  I n v e s t i g a t o r

F M S / l f s

E n c l o s u r e s

cc: J u s t i c e  R a b i n o w i t z
J u d g e  M o o d y  
J u d g e  C a r l s o n



1850 Roberts Road 
Fairbanks, Alaska 99701 
September 9, 1581

Senator Charlie Parr 
543 3rd Avenue, Suite D 
Fairbanks, Alaska 99701

Dear Senator Parr:

Thank you for the time you gave me to discuss House Bill 210, which would 
provide joint custody for children and would allow children the right to 
have a continuing loving relationship with both parents after a dissolution 
of a marriage.

In most states, including Alaska, a form of no-fault divorce exists that 
leaves no stigma on either party and neither partner need decimate the other 
in the public record. Though we have learned to deal with marriage dissolutions 
responsibly, we do not yet liave a mechanism established to handle how children 
can obtain equal parenting fran both parents as long as one parent objects 
to this arrangement. Because we have not yet learned how to handle this 
problem, the usual situation that exists in the courts today is that one 
parent must prove the other unfit and hence gain sole custody. Tliis is a 
no-win, catch-22 situation because the very act of such allegations will 
destroy that parent's relationship with the children. House Bill 210 could 
provide a way out of tliis trap.

In the State of Alaska today there is an inconsistency among the courts of 
the various Judicial Districts with respect to the aid provided to individuals 
so that sane children are given a greater opportunity to receive equal 
parenting from each of their parents after a marriage is ended, while other 
children are deprived of this constitutional right.

As we also discussed a related issue is the mediation services offered by 
Mr. Francis Stevens's program in the Third Judicial District. The success 
rate of tiiis program is astounding— 96% of cases are sucessfully mediated and 
go into court uncontested, i.e. only 4% go into court contested. (Reference: 
letter from Mr. Stevens dated May 1, 1981, copy enclosed). This is a dramatic 
statistic in favor of counseling and mediation and the positive approach toward 
the rights of children. Even if the success rate were only a mediocre 50% 
at least half the children would have the chance for equal contact and a 
continuing loving relationsnip widi both parents. It is unfortunate that 
no such services are offered in Fairbanks where sane divorce cases are still 
handled in an atmosphere that can only leave bitter, hostile, and acrimonious 
feelings with the children left in a catch-22, no-win situation.



The attached sheets summarize the attitudes and practices of the various 
Judicial Districts in Alaska today and are based on correspondence in the 
files of Representative Brain Rogers. The summary sheets show that in 
the First Judicial District sane judges do not oppose a joint/sharpd custody 
arrangement that could allow equal parenting. In the Third Judicial District 
mediation services are available within the office of the Custody Investigator. 
Unfortunatly nothing exists in Fairbanks to help children.

During the teleconference April 22, 1931, on House Bill 210 sane Fairbanks 
parents testified that they were frustrated by the courts in the Fourth 
Judicial District in their attempts to have a joint custody arrangement with 
their children and others stated that attorneys told than that the court would 
not grant joint custody or that it did not exist. A  few Fairbanks parents 
have benn able to get a joint custody arrangement through the Fairbanks courts. 
This irformation is on file in tire office of Representative Don Clocksin, 
who was the chairman of the House HESS committee at the time.

These inconsistencies among the three Judicial Districts cited are discriminatory 
toward children and parents who are trying to work out a mutually agreeable 
arrangement.

I look forward to working with you on the concept of joint/shared custody 
which I think can provide a positive and responsible approach to child custody 
in a dissolving marriage.

Sincerely,
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Joint Custody and Co-Parenting: 
Not By Law But By Love

T H E O D O R E  E R N S T  
R U T H  A LT IS

In recent years, joint custody and cn-pareniing o j 
children after dieorce or separation lias received 

considerable attention. The authors advocate wider 
recognition o f  this opr>> " '•> ole 'tstody and visitation.

review pertinent legal ana oilier literature, identify 
indications and contraindications, ana briefly discuss 

the implications lo r social workers.

In the late 1970s the practices o f  jo in t custody and co-parenting Began to 
attract nationa l attention. This was due in no small part to the nearly 
simultaneous appearance o f  two books; Co-Parenting: Sharing Your 
Child Equally by G a lpe r [8 ] and The Disposable Parent: Tlte Case fo r 
Joint Custody by Rom an and Haddad [ l - l | .  Response to the award- 
w inning movie Kramer vs. Kramer helped direct attention to the option  o f  
jo in t custody.

Though inextricab ly related, jo in t custody and co-parenting d iffe r con­
ceptually and affectively. Joint custody may be legal custody on ly , w ith­
ou t the shared physical custody o r  comm itment to shared parenting that

Theodore Ernst. M .D iv , M .S. IP., D .S . IF , is Professor o f  Socia l W ork. New 
Mexico Highlands University, Las Vegas, N .M . Rutli A llis, M  S. it'., was most re­
cently employed in the "H ea rt to H ea rt" program  at the Kali Tai Care Center, Port 
Townsend, IVA. I

0009-4021 /XI /100669-09 SOI .25 « Child Welfare League o f America

669



670 CHILD WELFARE /  Volume LX, Number 10 j  December 1981

is a feature o f  co-parenting. M any o f  the proponents o f  jo in t custody 
have been attorney fathers denied custody o f  their children a fter d i­
vorce, as m any o f  those who p rom ote co-parenting have been social 
w orke r parents. A tto rney fathers denied sole custody, even a fte r appeal, 
o ften seem to have espoused o r advocated jo in t legal a n d /o r physical cus­
tody on ly  as a second alternative. Estranged social w orke r parents seem 
to have m ore frequently opted fo r  shared parenting and then established 
legal bases fo r  their comm itment to co-parenting. Jo in t custody and co- 
parenting are fu rther complicated by conflicting legal-advcrsary ( " f a ­
thers' righ ts" ) positions as opposed to cooperative-consensus positions. 
The so-called fathers’ rights movement often proposes that sole cus­
tody m ore often be awarded to fathers in contested custody situations, o r 
thai fathers be awarded m ore generous visitation rights, with jo in t cus­
tody on ly  as a second alternative.

Definitions

Joint custody, both legal and physical (a lso  known as split, divided, o r 
shared custody, and even co-custody), is defined legally by Fincberg:

In contrast to the split o r alternating o rder, jo in t custody (o r  
shared custody, as it is often ca lled ) preserves, at a ll times, both 
parents ’ jo in t , legal responsib ility fo r  the ch ild ’ s upbringing 
upon their separation . The crux o f  the o rde r is that the sepa­
rated parents continue to act as parents, sharing as equa lly  as 
possible the au th o rity  and responsib ility fo r  the decisions that 
significantly a ffect the life o f  their child . Physical care and con ­
tro l is not iso lated from  legal custody no r do the parents divide 
custody in its broadest sense in such a way that it alternates be­
tween them during various times o f  the year. [6 :433 ]

M any w riters w ou ld  disagree with the last po rtion  o f  Fincbcrg ’s de fi­
nition and include such alternating arrangements under a b roader defi­
nition o f  jo in t custody.

Elsewhere, we have defined co-parenting as fo llow s:
Co-parenting is the p lanned, shared parenting o f  one o r  m ore 
children by divorced o r  separated parents. Co-parenting makes 
it possib le fo r  parents who are divorced o r  separated to eon-

Ernst / Joint Custody and Co-Parenting 671

tinue to experience parenting as a responsib ility and as an o p ­
portun ity fo r a close, lov ing , caring re la tionsh ip  with a son o r 
daughter. [5 :678 ]

There are many varieties o f  jo in t  custody and co-parenting ranging 
from  custody and care splitting on school year vacation periods, to split 
week, a lternating months, a lternate six-m onth periods, a lternate schoo l 
years (depending on the age o f  the ch ild ), and even "b ird 's  nest" a r­
rangements, in which child ren o f  d ivorced parents .am ain ;a the ante 
home (sometimes placed in trust fo r  them ), and fo rm e r spouses a lternate 
between the home o f  the children and a separate apartm ent o r home.
sometimes shared.

At the very heart o f  jo in t custody and c o -  -  • •■r; • ■'ecific !uea>
about what the notion o f  “ fam ily" includes. Advocates o f  this take as a 
given that the intact nuclear fam ily is not the on ly  viab le fam ily  arrange­
ment. Fam ily form s they recognize are single-parent fam ilies: extended 
fam ilies, whether on mu lti-generational o r o the r extended kinship bases: 
“ b lended" fam ilies, i.e., stepparent fam ilies. D ivorced o r separated fam ­
ilies are seen as “ reorgan ized " fam ilies. A ll such fam ily  arrangements (to ­
gether with other social institutions) may and do successfully ca rry  out 
fam ily  functions fo r child ren : physical care and protection , affective nur- 
lu rance and love, status placement, ro le  m odeling , socia liza tion , accul­
tu ration , recreation, education, re lig ion , and o on.

Legal anil L iterature Review

The origins o f  jo in t custody and co-parenting in the United Slates as an 
a lternative to trad itiona l d ispositions o f  children a fte r d ivorce are some­
what uncertain. H isto rica lly , fo r many centuries in English and A m eri­
can com m on law , children o f  d ivorce a lm ost a lways "b e longed " to la th ­
ers; they were considered "p ro p e rty ."  Later, under the "tende r year "  
doctrine, children were a lm ost always placed in the legal and physc , 
custody o f  m others. Foste r and Freed cite a 1944 "Sym posium  on C h ild  
C ustody" as one o f  the earliest considerations o f  jo in t custody, as well as 
a 1968 student note in the Journal o f  Fam ily Law [7], However, most ap­
pellate decisions concerning jo in t  custody are from  the 1960s and 1970s; 
there arc on ly a few earlie r decisions. G o ldste in , F reud , and So ln it, in 
Beyond the Best Interests o f  the Child, added comp lications to the issue
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[9 ], Stack ’ s artic le in Social Problems in 1976 is sem inal [151. However, 
most o f  the literature concerning jo in t custody and co-parenting has been 
published since 1978. Freed and Foste r in the United States [7 ] and Fine- 
berg in Canada [6 ] have best summarized recent legal precedents and 
op in ions in regard to  jo in t  custody and co-parenting. In recent years a 
number o f  non lcgal w riters have a lso  dealt with jo in t custody and co-par- 
enting, including Abarbane l (1 ). E rn r l [4 ], G a lp e r [81. G re i l' [ l I. 121. an^ 
R om an  and Haddad [ 14).

N on lega l writers genera lly view jo in t custody and co-parenting fa v o r­
ably . M any o f  them view it as the most desirab le custody disposition fo r 
children o f  d ivorced o r  separated parents. In  fact. G ra te  and Weinstein 
title their artic le “ Jo in t Custody: A V iab le and Ideal A lternative'" [101. 
Some advocate that by statute it become the presumptive (but rebuttable) 
disposition fo r children o f  d ivorce, as it has in a number o f  states. W rit­
ing in 1980. Japcnga reports that this has a lready occurred in fou r states: 
C a lifo rn ia , Iow a. O regon , and W isconsin [131. Earlie r, Buser indicates 
that there are a lready six states that have such statutes, but he does not 
name them [2 j. In  effect, m any proponents o f  this approach lake an ad ­
versary stance in regard to jo in t custody— that it m ay. even shou ld , he 
imposed even when contested. As we indicate further in this artic le , we 
believe that coopera tion , comm unication , and basic trust and agreement 
are necessary cond itions fo r jo in t custody and co-parenting to work suc­
cessfully in “ the best interests o f  the ch ild .”

Goldstein t’t nl. Roman and lladdad
\ n  important statement abou t permanency planning fo r children, 
lieyond the Rest Interests o f  the Child by Go ldste in  c l a l. [9 |, has had a 
m a jo r impact on jud ic ia l decisions concerning child custody, especially 
'o r dependent o r neglected child ren . In The Disposable Parent, R om an 
tnd I laddad 114] correctly  identify lieyond the Rest Interests o f  the Child 
is one o f  the most potent arguments against jo in t  custody and co-par- 
nting a fte r d ivorce o r  separation .
G oldste in el a l. have made an im portant contribution concerning child 

astody and the im portance o f  psychological paren thood . R om an and 
laddad have made an im portan t contribu tion concerning possibilities 
>r jo in t custody and shared parenting, but they are m ain ly interested in 
>e courts awarding jo in t custody even when contested. However, unless
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Goldste in  et a l. and Rom an and H addad consider the possib ilities o f  pos­
itive shared parenting by perm anently separated spouses, they avo id  the
real issue.U n fo rtu na te ly  Goldstein et a l. have influenced courts not to consider 
jo in t custody fo r children o f  m arita l d isso lu tion lo r  whom neglect a n d /o r 
dependency nrc usua lly not the real issues. They cogently argue that in 
contested custody on ly  the "psycho log ica l paren t.”  whether b io log ica l, 
foster, adoptive, o r “ common law ," shou ld have perm anent, non-d i- 
vided custody, with to ta l, unchallengeable "p a ren ta l pow er.”  e.g .. to ta l 
con tro l o f  visitation with the other (noncustod ia l b io log ica l paren t)
[9 :98 ]:

I f  the choice, as it may often be in separation o r d ivorce p ro ­
ceedings. is between two psychological parents and i f  each pa r­
ent is equa lly  suitable in terms o f  the caiiu . r.o.M preuictanie 
developmental needs, the least detrim ental standard would in­
dicate a quick, fina l, and unconditional disposition to either o f  
the competing parents. [9 :63 ]

Despite their obvious bias, even G o ldste in  et d. leave an "o u t" :
Child ren have d ifficu lty in relating positive ly to. p ro fiting from , 
and maintaining contact with two psychological parents who 
are not in positive contact with each oilier (ita lics added). [9:381

The point that R om an and Haddad and Goldste in  et a l. miss is that the 
core o f  jo in t custody and co-parenting are positive c ’ mmunieation and 
coopera tion  between fo rm er spouses who are both still psychological 
parents. Evidence is accruing that m any fo rm e r -ponses can cooperate 
about co-parenting their children even though they may disagree about
nearly everything else.

Indications and Contraindications fo r Jo in t Custody and Co-parenting

Joint tu s iody  and co-parenting may be an alternative fo r  on ly  a re la tive­
ly sim ill but significant number o f  divorced o r separated parents. M ost 
w riters agree that there are indications and contra ind ications fo r tliis a r­
rangement [ I ,  (). 9 , 12).

A ll authorities agree that there arc fou r essential conditions that must
exist i f  jo in t custody and co-parenting are to be successful.
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1. F o rm e r  spouses , desp ite  th e ir c on tin u in g  d iffe ren ce s , m ust ag ree  
and  be a b le  to  c om m un ic a te  a b o u t p a ren tin g  th e ir c h ild re n . They  m ust be 
a b le  to  su p p o rt each o th e r and  m ak e  f le x ib le  a rran g em en ts . T h e re  m ust 
be ag reem en t a b o u t im p lic it ru le s  fo r  p a ren tin g  and  c o -p a ren t in g  sched ­
u les , d e ta ils , and  li fe  sty les . J o in t  c u s tod y  and  c o -p a ren t in g , in fa c t, c an ­
n o t be  c o u rt  o rd e re d . T o  be successfu l it m ust be in itia ted  b y  the p a ren ts  
them se lves . In  h e r d e fin it iv e  a rt ic le . F in cb c rg  re ite ra tes th is p o in t (6 ] , 

B u t ag reem en t d oe s  n o t m ean “ live  and  le t liv e ."  T h e  c on c e rn  is lo v e  
fo r  the ch ild , not paren ta l ways o r  style. C o -pa ren ts m ay  have d ifferent life  
s ty les , b u t the c h ild re n  m ust k n ow  th a t they  have tw o  s t ro n g  advoca te s  
w ho  tru s t each o th e r ab ou t th e ir ch ild ren  and  th e ir p a ren tin g .

2. N ece ssa ry  lo g is t ic a l s u p p o rts , in c lu d in g  g eog raph ic  p ro x im ity — es­
p ec ia lly  in the id ea l types o f  jo in t  c u s tod y  and  c o -p a re n t in g — m ust be 
p resen t.

3 . T h e  c h ild re n  m ust g en u in e ly  ag ree to  such  an a rra n g em en t. T h e
ag reem en t m ay  n o t be 100 pe rcen t, but it m ust be basic and  w ith  few  im ­
p o r ta n t re se rva tio n s .

4 . A l l o th e r c on tra in d ic a t io n s  to  jo in t  c u s tod y  and  c o -p a re n t in g  m ust 
be absen t.

G a lp e r . in Joint Custody and Co-Parenting : Sharing Your Ch ild  Equal­
ly , o f fe r s  p ra c tic a l suggestions fo r  schedu ling ; fin a n c ia l a rrang em en ts ; 
c om m un ic a tio n s  betw een fo rm e r  spouses w h o  a rc  c o -p a ren t in g : and  c h il­
d ren 's  a d ju s tm en ts  to  the con s is tency , d iffe ren ce s , and  e n ric hm en t o f  
hav ing  tw o h om es . T h e  d iscu ss ion  o f  the re so lu t io n  o f  d iffe ren ce s  and  the 
p oss ib ilit ie s  fo r  c om m un ic a tio n  between fo rm e r  spouses is p e rh ap s  the 
m ost im p o r ta n t  p a r t  o f  her b o o k . Success fu l c o -p a ren tin g  in o lv c s  nego ­
t ia tion s  a b o u t  fo o d  p re fe ren ce s  and  d iffe ren ce s  in tw o  hom es ; s c h o o l a r ­
rangem ents , ag reem en t a b o u t sexu a l a ttitudes and  b e h a v io rs , as w e ll as 
re lig iou s  b e lie fs  and  p rac tices ; sh a red  c lo th e s  and  la u n d ry  re sp on s ib ili­
ties; c om p a tib le  b ed tim e  h ou rs  and  r itu a ls ; re la t iv e s  ( in c lu d in g  fo rm e r  in ­
law s ); sh a rin g  h o lid a y s  e q u ita b ly , a n d  so fo r th  [8 ],

Lega l Bias

T he re  is a t least one  o th e r  m a jo r  c on s id e ra t io n : the a ttitudes  a n d  biases 
o f  th e  c o u rts  and  a tto rn e y s . F o s te r  and  F re ed  fin d  th a t som e c ou rts  and  
a tto rn e y s  a re  nega tive ly  b iased  tow a rd  jo in t  cu s tod y  and  c o -p a re n t in g  a l­
th ough  even w here  s ta tu to ry  a u th o r i ty  fo r  jo in t  cu s tod y  does n o t exist as
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it n ow  does in m o re  than  a  d o zen  states , no states (w ith  the p o ss ib le  ex ­
cep tion  o f  L o u is ia n a ) p ro h ib it  jo in t  cu s tod y  aw a rd s  by  s ta tu te . In  a h a n d ­
fu l o f  states , c om m on  law  p receden t seem s to  p ro h ib it  such d e te rm in a ­
tion s . B u t F o s te r  and F reed  a rg ue  th a t the c o u rts  a n d  a tto rn e y s  a rc  n o t 
re a lly  b iased aga inst such ju d ic io u s ly  a p p ro v e d  a rra n g em en ts . R a th e r , 
they  be lieve  tha t the c ou rts  have  w ise ly  been re lu c tan t to  aw a rd  such a r ­
rangem ents when the necessary  c on d it io n s  a re  n o t p resen t [7 :3 1 ! . M a n y  
ju d g e s  and  a tto rn e y s  fe a r tha t jo in t  c u s tod y  aw a rd s  w ill re tu rn  to  c o u r t  
fo r  fu r th e r lit ig a t io n . T h e  o n ly  stud ies tha t add ress th is  issue have fo u n d  
th a t the o p p o s ite  is tru e : jo in t  c u s tod y  aw a rd s  re tu rn  to  c o u r t  less fre ­
q u en t ly  than  con tested  so le  c u s tod y  and  v is ita t io n  aw a rd s  (6 . 11. 121. '»Ve 
agree w ith those  w ho  s ta le  th a t the a ttitudes  and  o p in io n s  o f  ju d g e s  and  
a tto rn e y s  a re  s t i l l ob s tac le s  to  jo in t  c u s tod y  d e te rm in a t io n s  [161.

B ene fits  o f  J o in t  C u stody  and C o -pa ren ting

C o -p  ’ en ting  p e rm its  fo rm e r  spouses to  rem a in  e q u a lly  in v o lv ed  in p a r ­
en ting  even th ough  they  have d iffe re n t h om es and  sep a ra te  live s . A s the 
su b tit le  to  C ia lp c r's  b o o k , m en tion ed  ab ov e , ind ica tes , d iv o rc e d  o r  sep a ­
ra ted  p a ren ts  and  th e ir c h ild re n  a re  s t i ll " f a m i ly . "  C o -p a re n t in g  can es­
p e c ia lly  reduce  sexism  in the r o le  m od e ls  pa ren ts  p ro v id e  th e ir c h ild re n  
since c o -p a rc n le d  ch ild ren  see b o th  p a ren ts  c a rry in g  o u t m any  s im i la r , 
sha red  re sp on s ib ilit ie s . C o -p a re n t in g  a ls o  p ro v id e s  resp ite  fro m  p a re n t­
ing p ressu res , a p o in t w ide ly  no ted  as v a iu a o le  fo r  p a ren ts  o f  re la rd e u  
ch ild ren  and  abu s in g  p a ren ts  th a t is n o  less v a lid  f o r  a ll p a ren ts . A s  G a l-  
p c r p resen ts it, c o -p a ren t in g  s tand s in its ow n  n gn t as a p a ren tin g  st> le. 
n o t as a the rapeu tic  substitu te  o r  p ic k -up - lh e -p ie c e s  a lte rn a t iv e  to  t ra d i­
t io n a l in tac t n u c le a r p a ren tin g . [5 ].

R o le  o f  S o c ia l W o rk e rs

T h e  ro le  o f  s o c ia l w o rke rs  in reg a rd  to  jo in t  cu s tod y  and  c o -p a re n t in g  is 
th re e - fo ld ; p ractice , resea rch , and  so c ia l a c tion .

Practice. S o c ia l w o rk e rs  sh o u ld  c on s id e r th is a lte rn a t iv e  w ith  d iv o rc ­
ing p a ren ts  w hen  the c on d it io n s  fo r  its success a re  p re sen t, T h e y  can a lso  
h e lp  pa ren ts  c rea te  such c on d it io n s . In  a d d it io n , so c ia l w o rk e rs  can be in -



yolved in planning details and arrangements and. in some situations, can 
interpret jo in t custody and co-parcnting to attorneys and judges.

Research. Further research concerning jo in t custody and co-parenting 
is needed, First, the actual incidence o f de facto co-parcnting is un- 
nown. Many divorced parents practice some version o f co-parenting 

wit out a formal jo int custody award. Nearly all o f the published re­
search consists o r successful case studies. Only the legal literature men­
tions parents who have tried joint custody and failed to carry it ou t suc­
cess u y. Cox and Cense especially call for research concerning the im­
pact o f various custody arrangements upon children at different ages and stages o f development |.T|.

Social Action, Social workers can more widely interpret jo in t custody 
lor parents and children o | divorce and can assist in developing neces­
sary supports lor co-oarenimg, such as job sharing, more adequate day 
care facilities, more Invornblc legislation, helping teachers understand 
that v.o-parented children really do have two actively involved parents
(not just mothers ). ami abolishing restrictive rental or housing condi­tions.

Social workers arc often in the best position to  appreciate that joint 
custody and co-parcniing cannot be forced upon unwilling parents, le­
gally o r otherwise. Co-parenting is mn by law but by love. ♦
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Marital Breakups Don’t Have to 
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W  w>* X'V-

& & - •• 
rr<.

BY 
JU D IT H  S. W A LLERSTE IN , M .SW
P rinc ipa l Investigator, Ch ild ren  o f  D ivorce Project,
University o f  California, Berkeley

David Atlic

Few  ch ild ren a rc  una ffec ted  by the d ivo rce o f  the ir 
parents, bu t som e arc m o re  e ffec tive  than others in d ea l­
ing with the changes in the ir h om e life .

In  a study o f  34 p reschoo l ch ild ren  who were in te r­
viewed sh o rt ly  a fte r the ir parents separated , 14 
youngsters (42  percent) appeared  ab le to  ove rcom e the 
d isrup tion  o f  their fam ilie s  and to  continue the ir 
deve lopm ent. I t  is im po rtan t to  iden tify  the d iffe rences 
existing in the fam ily  re la tion sh ip s o f  the ch ild ren w ho

•A dapted from  C h i l d  P s y c h i a t r y :  T r e a t m e n t  a n d  R e s e a r c h .  
edited by Mac F . M cM illa n  and Serg io  H cn ao , B ru n ­
ne r/M aze ), New Y o rk , 1977.

were ab le to  cope with the ir pa ren ts1 d ivorce.
A fte r  fo llow -u p  interv iew s, the in itia l responses o f  a ll 

the ch ild ren were com pared . T he  research showed some 
o f  the psycholog ica l a ttribu tes that characterized the 
stress-resistant ch ild ren . It a lso  uncovered some o f  the 
support systems which the im p roved  children had 
ava ilab le  to  them o r  which the youngsters themselves 
constructed in the ir e f fo r ts  to  m ain ta in  their deve lop­
m ent.

THE YOUNGEST GROUP
The youngest ch ild ren in o u r p reschoo l g roup , who 

were between two years, six m on ths and three years,



th ree i t , cn first seen in the study, fo rm  a sm a ll
c luster , fo u r  boys and five  g irls . A ll o f  these
ch ild ren  y responded to  the fam ily  d is rup tion
with a w ide range o f  behav io rs , inc lud ing acute regres­
s ion , heightened aggression and irr itab ility , fea rfu ln ess , 
separa tion  anxiety , bew ilderm ent, acute sadness, and 
tears. A lth ough  the extent and du ra tion  o f  each ch ild 's 
distress and sym ptom s va ried , regressive behav io r oc­
curred in a l l the ch ild ren .

The fo u r  o f  these nine ch ild ren who seemed in 
reasonab ly  good  psycho log ica l cond ition  a year a fte r 
this in itia l contact (th ree o f  five  girls and one o f  fo u r  
boys) did not appear d iffe ren t in their in itia l reactions

from  the ch ild ren  whose progress was considered p o o r. 
Indeed , fo r  tw o o f  the ch ild ren who were la te r con ­
sidered to  be do ing w e ll, the in itia l reaction was 
especia lly severe because separation o f  the parents 
resu lted in the loss fo r  them o f  their p rim ary caretaker, 
the fa tu c r fo r  one little  g irl and the mother f o ;  one little  
boy in this subgroup . The in itia l response to  separation 
was seen, th e re fo re , to  have little  predictive o r p rog ­
nostic usefu lness at this young age.

A ll fo u r  o f  the im p roved ch ild ren in this youngest 
p reschoo l g roup  experienced a d im inution o f  tu rm o il in 
the p a ren ta l struggles and increased o rder in their homes 
du ring  the invcrvcning year. O the r research has shown
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Parents who did not thrust the child into their continuing struggles ha
that the househo ld  d iso rd e r u su a lly  peaks at about one 
year post-separa tion .' B y  c on tra s t, the intensity and 
sense o f  ongoing c on flic t a n d /o r  depression were 
re la tive ly  unchanged o r  even heightened in the hom e o f  
the three ch ild ren who appeared  worse at fo llow -u p . 
A lthough  still unsettled in the ir v a riou s  new ro les , three 
m others o f  the im p roved  ch ild ren  had nevertheless 
begun to  m ake progress in jo b s , in re tu rn  to  schoo l, and 
in find ing  new and m o re  g ra tify in g  socia l and sexual 
re la tionsh ips. The one cus tod ia l fa th e r , a lthough still in 
distress, had g radua lly  du ring  the year come to  terms 
with the fin a lity  o f  the d ivo rce  he had not wanted. These 
fo u r  custod ia l parents had estab lished adequate care- 
tak ing arrangements f o r  the ch ild ren , rou tines had 
become reestab lished, and li fe  had  become a reasonab ly 
pred ictab le experience. V ;sits w ith the noncustod ia l 
fa the r were regu la r and em o tio n a lly  supportive fo r  tw o 
o f  the ch ild ren . A lth ou gh  tw o othe rs continued to feel 
d isappointed in the re la tive  d isinterest o f  the visiting 
parent and the in frequency o f  the visits, there was no 
ou trigh t re jection o r  dese rtion .

A ll o f  these custod ia l paren ts had , in response to o u r 
b r ie f six-wcck in te rven tion , been ab le to  m od ify  their 
behaviors w ith their ch ild ren  in ways that w ou ld  assure 
the child o f  the p a ren t’ s con tinued  carctak ing and con ­
cern. O u r data indicate that the parents o f  the child ren 
who im proved were those w ho were ab le  to  make good
'E.M . Heatherion, M. Cox and R. Cox, “ Beyond Father Abiencc: 

Conceptualization of the Effects of Divorce," presented to the Society 
for Research in Children Development, Denver (1975).

use o f  o u r counse ling and , by the same token were, 
perhaps, paren ts who b rough t psycholog ica l intactncss 
and sensitiv ity to  the ir paren ting ro le , despite their 
sometimes d istraught beh av io r at tha t time. O n  the con­
t ra ry , the paren ts o f  the ch ild ren  w ho got worse had d i f ­
ficu lty  in using advice con struc tive ly . F o r example, one 
m othe r o f  a severe ly depressed ch ild  rejected o u r sugges­
tion  that the fa th e r ’ s d epa rtu re  be discussed with the 
b o y , insisting that he was to o  young  to  understand.

Pe rhaps the cen tra l p o in t o f  d ifference o f  the 
ch ild ren ’ s experience in these tw o groups was the fact 
that the paren ts o f  the ch ild ren  w ho improved did not 
place the ch ild  cen tra lly  in the con tinu ing  parental strug­
gles. The paren ts o f  the im p roved  child ren were ab le to 
m ain tain a sepa ra tion  between the ir anger at each other 
and the ch ild ’ s needs. T w o  paren ts o f  the children who 
did p o o r ly  in this g roup  b rough t the ir children into the 
o rb it o f  the ir anger and depression and maintained the 
young ch ild  as the ir constant and o ften on ly  compa­
n ion . A  th ird  m oth e r seemed, in her restless agitation , 
a lm ost ob liv iou s  to  the needs o f  her children and was 
ang rily  a rrang ing  a m ove to  a d istan t city, with no p lans 
fo r  continued contact w ith the child ren's father who 
had been v isiting regu la rly .

The s tab ility  o f  the env ironm en t o f  these fou r im ­
proved ch ild ren  can at best be considered m arg inal, and 
the ir im p rovem en t, th e re fo re , m ay reflect as well the 
stress resistance and coping capacities o f  the children 
themselves. A s judged  at the one-year fo llow -up , their 
env ironm ent s till held m any risks. Thus, one child had

W h o  C o p e d  

D i d n ' t :  

E S o w  t h e  R e s e a r c h  

W as D one

M s. W a lle rs ic in 's  find ings arc based on an ongoing 
long itud in a l study o f  the e ffec ts o f  parental d ivorce on 
131 ch ild ren  and adolescents d raw n from  a nonclinic 
p opu la tion  in a subu rban com m unity in northern 
C a li fo rn ia . In  1974 , M s. W a llc rs lc in  and her co­
investigato r, Jo an  B . K e lle y , P h .D . ,  reported on the 
ch ild ren  in the g roup  w ho seemed in significantly 
worsened psycho log ica l cond ition  at the time o f  the first 
fo llow -u p , one  year a fte r in itia l assessment. This artic le 
focuses on  the p reschoo l ch ild ren  who were judged a 
year la te r to  be m ain ta in ing  their previous good 
deve lopm en ta l pace o r  recovering from  an acute 
regressive reac tion  to the stresses o f  fam ily  separation .

O f  the entire  sam ple , a to ta l o f  34 children (18 boys 
and 16 g irls ) were between the ages o f  tw o-and -a -ha lf 
and six years at the time the parents separated and filed  
fo r  d ivo rce . A l l o f  these ch ild ren su ffe red intensely 
from  fea r, bew ilderm ent, w o rry , and p ro found  so rrow
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had abetter adjusted child
been le ft by his m o the r and was being cared fo r  by his 
devoted but h a rd -w o rk ing  fa th e r , at great psychic cost 
to  the fa the r; three m others w ere w o rk in g  fu ll-tim e  fo r  
long  hou rs , with lim ited  s k ills  and  p o o r pay . T w o  o f  the 
im p roved child ren were repea ted ly  hu rt and d isap­
poin ted in their re la tion sh ip  w ith the visiting fa ther.

The com p lexity o f  the task , the successfu l struggle o f  
the ch ild , as well as the possib le  psychic cost to  the 
ch ild , are illustra ted by K a re n , w ho was tw o -an d -a -h a lf 
years o ld  at the in itia l c on tac t. A fte r  h e r parents 
eparated , K a ren  regressed in  h e r to ilf' . tra in ing , ex­

hibited frequent tem per tan trum s , re fused  to  eat her 
b reak fas t, exhib ited ir r ita b ility , w h in ing , dem anding , 
clinging behavior, and a p ro fo u n d  sadness accompanied 
by silent crying when a lo n e  in her ro om . T o  the 
bew ilderment o f  her m o th e r, she became sudden ly 
preoccupied with staking ou t c la im s th roughou t her 
w o rld , asserting cross ly  “ T h is  is m ine. T ha t is m in e .”  
K a ren  and her hard-pressed m o th e r were locked in to  an 
escalating cych o f  fru s tra t io n  and m u tua l irrita tion  
which peaked da ily  when the m oth e r returned from  
w ork . H e r fa the r, w ho had been a m a jo r  parenting 
figu re , visited irregu la rly .

A  year la te r, K a ren  at age th re c -an d -a -h a lf appeared 
b right, live ly , ou tgo ing , and  fa ir ly  sunny. S ti ll in a 
somewhat unstab le liv ing a rrang em en t, she was d ivid ing 
her week am ong the separate hom es o f  her tw o parents 
and her baby-sitte r, spending severa l days each week 
with her m other w ho w o rked  fu l l tim e, severa l w ith her 
fa ther and his steady g ir lfr ie n d , and a ll day long  some

■ at the d ivorce o f  the ir paren ts . B e fo re  the fam ily  d isrup ­
tion , a ll o f  these ch ild ren  had been considered by their 
parents and teachers to  have reached app rop ria te  devel­
opm enta l m ilestones. T h e  ch ild ren  and the ir fam ilies 
were seen ind iv idua lly  th ro u g h  interview s extending 
over a six-week sjrnn.

Fam ilies were re fe rred  by a tto rn eys , schoo ls , physi­
cians, and o the r com m un ity  agencies w ith in no m ore  
than a year a fte r the pa ren ta l sepa ra tion  and p re fe rab ly  
as close as possib le to  tha t sepa ra tion . In it ia l data ob ­
tained in these fo u r  to  six in terv iew s with each fam ily  
m ember over a six-week p e riod  w ere supplem ented by 
independent in fo rm a tio n  o b ’ nined fro m  the ch ild ren ’ s 
schoo ls. A ll fam ily  m em bers were interviewed again in ­
d iv idua lly  by the same m em ber o f  the in te rd isc ip lina ry  
c lin ica l team , w ith in abou t a year fo llow in g  this in itia l 
extended contact. M ost o f  the fo llow -u p s  occurred 
abou t 18 months a fte r the pa ren ta l separa tion .

days in the hom e o f  her baby-sitte r. She seemed ab le to 
m ake these com plex transitions w ithout visib le strain 
and w ith a c lear sense o f  rea lity  that astonished us in 
such a young ch ild . She vo lun teered  cheerily , re fe rring 
to  her fa th e r ’ s fem a le  fr ie n d , “ I have two momm ies and 
one d ad d y .”  In  an  ex trao rd in a ry  sum m ary o f  her situa­
tion  and function ing , she balanced a litt le  toy chair 
p e rilou s ly  on the gabled r o o f  o f  the d o llh ou se , noting 
“ I t ’ s sa fe . I t  w on ’ t f a l l . ”  T he ch ild ’ s re la tionsh ip  with 
bo th  parents was im p roved at one yea r. The fa ther had 
resumed an im portan t ro le  in her care , and the mother, 
w ith considerab le advice from  us which she had been 
ab le  to use well, had deescalated her own activities and 
o rgan ized  her li fe  with the ch ild . T he  m othe r a lso was 
beginning to fee l both re lie f and some happiness in her 
w o rk  and her social li fe , a lth ough  she was still under 
considerab le pressure.

Seen a lm ost three years la te r , K a ren  appeared to be a 
b righ t, assertive, no-nonsense, s tu rdy s ix -year-o ld . She 
aggressively exp lored the consu lting ro om  in its entirety, 
p lay ing  every game in the o ffic e . T o  o u r surprise, she 
remem bered the do llh ou se  and the toys. M o re  to  ou r 
su rp rise , she remembered the house where she had lived 
b e fo re  her parents separated , when she was two years 
and one m onth o ld . She reca lled their fights at that 
tim e. She said, m a ttc r-o f- fa c t ly  and w ithout discernib le 
sadness, that her parents s till fig h t: “ I ’ m used t )  it. 
They ju s t d on ’ t like each other at a ll. They even fight 
ove r w hat’ s good  fo r m e. I ’ m used to  that, t o o .”  She

(Continued on pa^c 35 )

In  consideration  o f  the ex tra o rd in a rily  high return o f  
the fam ilies fo r  fo ilow -u p  (5 8  o f  the o rig ina l 60 
fam ilie s ), and the find ing o f  such high incidence o f  con­
tinu ing o r  increased distress am ong  the ch ild ren , the 
researchers decided to  fo llow  the o rig in a l g roup  fu rther, 
and in 1976 completed ano the r round  o f  exam ination o f  
the same youngsters, w ho were fo u r  to five years o lde r 
at that time. Som e o f  the data from  the second fo llow - 
up is included in this a rtic le .

In  iden tify ing  the ch ild ren who coped successfu lly , 
the researchers used a com b ina tion  o f  approaches. They 
em p loyed  the com parative judgm en t o f  the same ex­
am iner, assessing each child  against the baseline o f  how 
he o r  she appeared to  the same therap ist a year later in 
the context o f  the c lin ica l re la tionsh ip . In  add ition , a ll 
c h i ld r e n  c o n s id e re d  im p ro v e d  m e t a ccep ted  
deve lopm enta l norm s which re fle c t educationa l, in­
te llec tua l, and social achievements.
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Demanded Parents, 
Discouraged by Courts

BY PERSIA  W O O LLEY
The d iffe ren ce  between the p ro fe ss ion a l reaction to 
shared custody and that o f  the peop le  w ho a re  practic­
ing som e fo rm  o f  it is o fte n  am azing . D u rin g  the last 
tw o years I have been researching and w riting The Child  
Custody H andbook  and have ta lked  w ith num erous at­
to rn ey . , psycholog ists , and judges on  the sub ject. N ot 
in freq u en tly , I ’ d spend the day listen ing to  learned 
argum ents as to  why such arrangem ents can ’ t possib ly  
w o rk , and then have d inner w ith peop le w ho , not kn ow ­
ing that it was im possib le , foun d  it to  be an em inently 
sensib.c way o f  do ing  things!

A lth ou gh  there are  n o  actua l statistics, I w ou ld  say 
that at least 10 to  15 percent o f  the d ivo rced  parents in 
the U n ited  S la tes have agreed to  share in some fash ion

 ̂David Attic ___ _____ _______________ _________  ______

the p rob lem s, costs, privileges, and responsibilities o f  
raising the ir ch ild ren . T hat figu re m ay be closer to 35 o r  
4 0  percent considering the num ber o f  teenagers who arc 
sent o f f  to  live  w ith their fa thers a fte r several years o f  
liv ing  w ith m am a.

W HAT IS SHARED CUSTODY?
F o r  pu rposes o f  n y  w o rk  I have defined shared 

custody as any m c ih od  that perm its the ch ild ren to  grow 
up know ing an r interacting w ith each parent in an 
everyday s itu a tion , whether that comes abou t by split­
ting the tim e on  a f i f ty - f i f ty  basis each week o r  by hav­
ing the ch ild ren  go  live with the o th e r parent fo r  several 
years o r  m o re . T he  ove ra ll resu lt is ihe same in both
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j - cases; th a t is , the  y ou n g s te rs  h a ve  a n  o p p o r tu n it y  f o r  a
t  m o re  re a lis t ic , n o rm a l re la t io n s h ip  w ith  e ach  p a re n t . In

a d d it io n , sh a red  c u s to d y  a llo w s  e ach  a d u lt  to  fe e l th a t 
he o r  she has h ad  a  ch an ce  to  pass o n  to  th e  c h ild re n  his 
o r  h e r ow n  b e lie fs , s ta n d a rd s , a n d  s o c ia l c on cep ts .

T h e  m os t c om m on  fo rm  o f  s h a r in g  is th e  b lo c k - t im e  
' a rra n g em en t, o ft e n  la s t in g  a  y e a r  o r  m o re  in  each

h o u s e h o ld . M a n y  p a re n ts  a r r iv e  a t th is  m o re  by  acc iden t 
th an  b y  design . I t ’ s n o t  u n c o m m o n  f o r  the  m o th e r  w ho  
has so le  c u s tod y  to  f in d  th a t as th e  c h ild  gets o ld e r  he o r  
she b ecom es m o re  re b e llio u s , h a rd e r  t o  h a n d le , o r  
f r a n k ly  o u t o f  c o n t r o l .  A t  th is  p o in t  the a lte rn a t iv e  o f  
send ing  th a t c h ild  to  liv e  w ith  th e  fa th e r  is o fte n  ac­
cepted s im p ly  because  i t ’ s p r e fe r a b le  t o  tu rn in g  the

y o u n g s te r o v e r  t o  the  the ju v e n i le  h a l l o r  lo o k in g  f o r  a 
fo s te r  h om e .

T h is  is r a re ly  th o u g h t o f  a s  s h a r in g , since it ’ s m o re  a 
qu e s t io n  o f  d e fa u lt  th a n  o f  c h o ic e , b u t it d oes in  fa c t 
p ro v id e  f o r  a  m o re  even  in p u t o n  the p a r t  o f  b o th  
p a ren ts  w h e re  th a t y o u n g s te r 's  l i fe  is c on ce rn ed . T h e  a d ­
ju s tm en ts  t o  th is  s itu a t io n  a rc  a l i t t le  m o re  h a za rd o u s  
th an  w hen  th e  p a ren ts  a g re e  t o  sh a re  f o r  p o s itive  
re a so n s , s in ce  th e re  is f r e q u e n t ly  a  la rg e  am ou n t o f  
g u i lt , r e je c t io n  an d  re sen tm en t p re sen t betw een the  ch ild  
and  the  n ow  n o n c u s 'o d ia l m o th e r . H ow e v e r , w ith  tim e  
and  a  l i t t le  e f f o r t  th is  a rra n g e m en t can b ecom e as p r o ­
du c tiv e  as a n y  o f  the o th e r  m ean s o f  sh a rin g  and  ju s t  
b ecau se  it /as a r r iv e d  a t v ia  the “ back  d o o r , ”  s o  to  
sp e ak , d o e sn ’ t in v a lid a te  its u se fu ln e s s .

T a k in g  tu rn s  w ith  the c h i ld re n  o n  a  la rg e  b lo c k - t im e  
bas is seem s to  be  an  a p p ro p r ia te  s o lu t io n  f o r  s c h o o l-  
aged  y ou n g s te rs  i f  the p a re n ts  liv e  a g reat d istance 
a p a r t , o r  i f  th e re  is c o n t in u e d  c o n f lic t  in the o r ig in a l 
c u s to d ia l h o m e , such as in c re a s in g  s ib lin g  r iv a lry . 
G e n e ra lly  it is an  o p en -e n d ed  a rrang em en t,, to  be changed 
as the need s, c irc um stan c es  a n d  age  o f  the ch ild  change , 
o r  to  be  le f t  as is u n t i l th e  o f f s p r in g  is fu l l  g row n . 
S om e tim e s , h ow e v e r , it is f o r  a  sp ec ified  p e r io d  o f  tim e , 
such  as a lte rn a te  y e a rs .

I f  the c h i ld re n  a re  in v o lv e d  in  m an y  s o c ia l ac tiv ities in 
s c h o o l, th ey  m ay  res is t th e  id ea  o f  chang ing  lo c a t io n s  
each  y e a r , in  w h ich  case m o s t sh a r in g  p a ren ts  a rra n g e  
f o r  a  9 -m o n th / 3 -m o n th  d iv is io n . A lth o u g h  th is is n o t 
e x a c t ly  a n  e q u a l t im e  sy s tem , it d o e s  p ro v id e  fo r  n o rm a l 
c on ta c t w ith  b o th  h om e s , a n d  is c e r ta in ly  an  im p ro v e ­
m en t o v e r  the w eekend  v is its  w h ich  n o n cu s to d ia l 
p a ren ts  a rc  t r a d i t io n a l ly  lim ite d  t o .

SPLIT WEEKS
I f  th e  p a re n ts  a rc  w i llin g  to  s ta y  w ith in  the sam e 

s c h o o l d is tr ic t (a n d  f o r  m a n y  w h o  w an t t o  sh a re  o n  a 
m uch  s h o r te r  te rm  basis th is  is a  fu n d am e n ta l ag reem en t 
th a t they  b o th  a d h e re  t o ) ,  it 's  p o s s ib le  to  set up  the tim e  
d iv is io n  o n  a n y th in g  f r o m  sp li t  w eeks to  a lte rn a te  
m on th s . T h e  c h ild  c on tin u e s  to  g o  to  the sam e s c h o o l, 
m a in la in s  the  sam e  p e e r g ro u p , and  s im p ly  goes to  
w h ic h ev e r h om e  happen s to  be o n  the  schedu le  th a t d ay
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It is not necessary for a divorced couple to like each other as people to
a fte r schoo l. T h is  system seems to  w o rk  adm irab ly  fo r  
both the youngster and ih e  pa ren ts .

W hen  it is split-week a rrangem en t the o ffsp rin g  
u sua lly  m ake the sh ift on  W edne rd ay  a fte rn o on , going 
hom e to  the o ther hou seho ld  a fte r schoo l and then 
re tu rn ing  to  the firs t hom e on  S a tu rd ay  night o r  Sunday 
m orn ing . O ften  the parents take turns fe tch ing o r  
de livering the ir youngsters, o r  i f  the ch ild ren  are  o ld  
enough to  use pub lic tran sp o rta t io n , they can m ake the 
trip  by themselves. Th is system  a llow s each pa ren t to  
have a weekend night and day  to  h im se lf o r  h e rse lf, as 
well as one w ith the youngste rs, and  I know  o f  cases 
where the adu lts occasiona lly  trade  o f f  w ho le  weekends 
to a llow  fo r  trips ou t o f  tow n , o r  special excursions with 
the ch ild ren .

W hen  parents with very sm a ll ch ild ren  wish to  share 
custody , they frequen tly  set up an a lte rnating  day 
system , which takes in to  accoun t the time element and 
need f o r  continu ity . G en e ra lly  these young parents both  
w o rk  and can make arrangem ents to  pick up and de liver 
the in fan t to the day care cen te r which lo o k s  a fte r the 
child du ring w ork ing  hou rs . T h is  means tha t they never 
have to  have persona l con tac t, un less they specifica lly  
wish to , and the baby has the same stab le day care he o r 
she w ou ld  have i f  the paren ts were s till together. A  
system o f  this type does requ ire  that each househo ld  
have a supp ly o f  diapers, b ab y  fo o d s , sa fe toys , e tc ., but 
everyone agrees that’ s a sm a ll p rice to  pay fo r  the ad ­
vantages o f  continued and consisten t contact with the 
youngster.

F o r  the parents with todd le rs  and p re -schoo le rs , shar­
ing is a b ’ t m o re  com p lex . S om ehow , once they reach 
the “ te rrib le  tw os ,”  ch ild ren  become ove i-rcactivc to 
their su rround ings, and o fte n  have d iff ic u lty  in chang­
ing environm ents on  a t o o - f r  ment basis. Thus many o f  
the parents I'v e  ta lked with w h o  had ch ild ren  in this age 
g roup  found  that sharing on  a m on th  o r  tw o at a time 
schedule was best fo r  eve ryone . These youngsters o ften  
gp through a readjustment period o f several days'VTorc 
settling in to  the new rou tin e , and  i f  the sharing  set- .dulc 
is based on a ltc rn tive weeks,,;jh a lf o f the limc is spent try-v 
ing to help the child adapt to the change o f residence. 
C h ild ie n  o f  this age g roup  a re  o ld  enough to  w ithstand 
longe r separations lr o m  each pa ren t, and the a lte rnating  
m on th ly  o r b i-m on th ly  m e thod  doesn ’ t seem to be a 
p rob lem  fo r  them , p a rt ic u la r ly  i f  the nonparcnting 
adu lt keeps in contact by ph on e  and occasiona l visits.

BIRD’S NEST ARRANGEMENT
There  are several o th e r, un ique o r  unusua l methods 

o f  sharing which 1 encoun te red , and  while the’ a ren ’ t 
su itab le fo r  everyone , they ’ re  w o rth  mentis. ng. One 
such is the “ b ird ’ s nest”  a rrangem en t, where the 
ch ild ren  and the fam ily  h om e  stay together and the

parents take tu rns “ liv ing  in ”  o r  “ liv ing o u t ,”  like  birds 
on a nest. U su a lly  this is accom plished by the renting o f  
a single apartm ent, whicn is then used by the parent 
p resently “ liv ing  o u t .”  M o s t o f  these cases in vo lve  a 
sh ift once a week, a t a designated time, when each 
paren t must leave the ir im m ediate dom icile clean, neat 
and ready f o r  the o th e r to m ove in .

T he re  are severa l advantages to  th is system and some 
specific lim ita tion s. F irs t , the ch ild ren n o t on ly  m ain - ,
tain the same schoo l and peer g roup  from  their past, J
they a lso  have the c om fo r t  and  convenience o f  being in 
their usual hom e. Second ly , it p rov ides each parent with i
a chance to get ad justed  to  single life  w ithout sudden 
displacement T h ird , i f  the re  is a good  deal o f  con flic t 
over what is to  be don e  w ith the house, it provides m ore 
time in which to  negotiate an  am icab le settlement. On 
the negative side, the re  is a d istinct te rrito ria l im perative 
that comes to  the fo re  even tu a lly  where the single apart­
ment is concerned ; one  adu lt wants to hang pictures, 
and the o the r finds th a t to  be an invasion o f  te rrito ry , 
fo r  instance. Then to o , m ost fu tu re  spouses w ou ld  take 
a very dim  view  o f  m ov ing  in and ou t o f  two d iffe ren t 
abodes on a regu la r basis, and  w ou ld  rese it not having a 
place o f  the ir own to  boot!

Th is arrangem ent u sua lly  w o rks  best as a transitiona l 
m ode, and in at least one  C a li fo rn ia  cou rt it is frequent­
ly agreed to sim p ly  as a tem po ra ry  so lu tion  to  the p ro b ­
lem o f  who m oves ou t and what becomes o f  the hom e. I 
have heard o f  cases where each adu lt has been ab le to 
a f fo rd  a com p le te ly  separate hom e, however, and a fte r 
extending the time pe riod  to  m on th ly  o r b i-m on th ly  
sh ifts , settled in to  th is patte rn  perm anently . Som e even 
put the fam ily  house in  trust f o r  the ch ild ren , a situation 
that creates its own separate legal headaches! Y e t while 
this so lu tion  m ay seem a litt le  b iza rre , it has worked well 
fo r  some peop le .

A nd  then there is the free-access m ethod, which is 
very sa tis fac to ry  i f  the ch ild ren  arc  mature enough to 
accept the respons ib ility  in vo lv ed , and the parents 
dedicated enough to  w o rk  it ou t. Th is involves on ly  a 
m in im al schedule, which is com p le te ly  flex ib le  accord ­
ing to the needs and desires o f  both child ren and adu lts.
In  several instances the parents have bought con ­
dom in ium s at opposite  ends o f  the same com p lex , which 
means the youngste rs can t ro t  back and fo rth  w ith a 
m in im um  o f  d iff ic u lty  and the adu lts always know  the 
o ther is close by in case o f  an emergency. These parents 
find it essential to  keep in c lose phone contact, so that 
the ch ild ren d o n ’ t get lost som e tim e when each parent 
thinks they a re  w ith the o th e r. It is crucia l that the 
ch ild ren recognize the need to  keep everyone in fo rm ed 
as to  where they are going and when, however, as there 
arc few  scenes m o re  chaotic  than two parents each 
b lam ing the o th e r f o r  having m isplaced the o ffsp ring !
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to trust each other as parents

■V MONEY MATTERS
It became obvious in the course o f  my interviews that 

sharing is a very individual matter; what works fo r  one 
fam ily won’ t work fo r  another, and there are solutions 
that some people have devised that others would never 
consider. I t ’ s not surprising, therefore, to  find that each 
fam ily works out its own finances in its own way. In 
cases where both parents w ork and there are an equal 
number o f  youngsters living with each adult, the parent 
usually assumes financial responsibility fo r those 
•'hildren living in his o r her home. I ’ ve met women who 
voluntarily sent their ex-husbands child support money 
i f the men took over the parenting function on a block- 
time arrangement. In one case the father, who has fu ll­
time custody, hired the m other to ^e housekeeper and 
after-school babysitter, pays her a regular salary, and 
deducts it as part o f  the cost o f  child care. This mother 
is a student at a nearby college, needs the part-time 
afternoon work, enjoys being with the children daily, 
and treats the money as she would any othei income (it 
is not alim ony). The IR S  has assured me that as long as 
she is not his dependent there is nothing nefarious in this 
arrangement, provided that he withholds the required 
amount o f  taxes and she files her own, separate income 
ta:; return.

Interestingly, money was very low on the list o f  prob­
lems o r considerations where sharing parents were con­
cerned, and since my sample o f  interviews covered a 
broad range o f  financial situations, I feel it is an honest 
reflection o f  sharing parents’ attitudes. The father who 
has more contact with his children is less likely to resent 
paying fo r them, and the mother who knows she can 
rely on her ex-husband fo r  more than just economic 
help is more apt to be understanding o f  the financial 
pinches that everyone encounters. By fa r the most im­
portant considerations mentioned were the need fo r 
communication between the adults, the desire to stay in 
the same school district fo r  the children, and an over­
riding belief that the youngsters’ specific needs and 
desires should always be considered in making m ajor 
decisions.

KEEPING IN TOUCH
Parental communication, usually in the fo rm  o f  

phone calls, ranged up to three o r fou r times a week i f  
the parents had short-term sharing; it was much less fre­
quent i f  it was a i^.gc block-time arrangement, o r there 
was a great distance involved. Sometimes the parents 
would meet together fo r  lunch on a regular basis in 
order to discuss the progress o f  their offspring , and 
sometimes they didn’ t have personal visual contact fo r 
months o r years at a time, even though they talked fre­
quently on the phone.

Not only docs this kind o f  communication help 
establish the reliability o f  each parent in the other’ s

eyes, it a lso short-circuits any potential threat o f  
manipulation on the part o f  the youngsters. Manipula­
tion on ly works i f  one is able to stir up the other p ar­
son's emotions before they have a chance to understand 
what is happening. I f  the two parents are in regular con­
tact and can check with each other before hitting the 
panic button, misunderstandings, m isinformation o r ac­
tual untruths from  the children can be straightened out 
with one calm phone call, averting a m ajor battle.

Most parents continued to have contact with the 
children when the youngsters were at the other’ s home, 
by the way, and i f  it was fo r a month or more at a time, 
whoever didn’ t have the children frequently took over 
the usual weekend o r mid-week visiting o f  the tradi­
tional s, 'tern.

Where short-term sharing was concerned, many o f 
the parents had a specific agreement about staying in the 
same locale, and I ’ ve talked with several people who 
turned down jo b  advancements because such prom o­
tions would mean leaving the area and thus losing 
shared contact with the children.

S T I L L  F R I E N D S ?

It should be made clear that although many sharing 
parents became friends after they had been sharing fo r  a 
while, many others did no t^ fc is in op  necessary to like 
each other as people, even-though'they trust each other 

as parents.. N o r was the sharing necessarily agreed to 
without stress and strain. In  several cases the couple 
were prepared fo r a pitched battle in court and only 
agreed to sharing as a compromise on the courthouse 
steps.

In addition to the surprising number o f  people who 
arc sharing, the most unexpected finding o f  my research 
was how inciedibly individualized each case is. The 
people involved often came up with very ingenious so lu­
tions and even more unusual explanations fo r why they 
were doing things a certain way. The process o f  working 
out their own sharing arrangement was a positive factor 
in each fam ily ’ s achieving a constructive divorce, even if 
it took place years after the legal dissolution o f  the mar­
riage.

In view o f  the num l t  o f  successfully sharing parents, 
one wonders why shared custody is not suggested to the 
pre-divorce clients who come into the offices o f 
therapists and /o r attorneys. Mpt.only arc such ar* 
rangements npt mcntioned. they are usually specifically 
discouraged, even when the couple announce that 
they’re in agreement about it?

In  searching the reasons fo r this altitude, I found 
many predicated on social assumptions rather than 
actual fact. Invariably attorneys to ld me shared custody 
wouldn ’ t work and in one o r two cases a lawyer felt it 
was an ideal and therefore unrealistic solution.

(Comiiiuctl on page 33)
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Through the years courts have used various terms in 
opinions regarding custody fa ir ly  consistently so that 
they have become words o f  a rt. The most common cus­
tody arrangement is sole custody which means the chil­
dren live with the custodial parent, who has fu ll author­
ity and responsibility fo r  their care and contro l. Tin. 
noncustodial parent has no legal right to make deci­
sions regarding the rearing o f  the child.

Historically, most arrangements other than sole cus­
tody arc called “ divided custody’ ’ o r “ alternating

custody”  by the courts, terms which appear to be syn­
onymous in the opinions. Divided custody in the m ajor­
ity o f  opinions describes an arrangement where each 
parent has physical custody, legal authority, control and 
responsibility fo r  a designated period o f  time. The most 
common divided custody arrangements orovide fo r the 
children to spend alternating six-month periods with 
each parent, i f  the parents live in the same school 
district, o r nine months with one parent and three 
months with the other i f  they live in different districts.
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BY MALY JANE TRUESDELL COX and LORY CEASE
Mary Jane Truesdell Cox is an attorney at la at in the Denver area and
Lory Cease is a graduate student in the School of Social Work. University of Denver.

both parents. However, jo in t custody, as it is being used 
in the drafting o f  separation agreements by attorneys to­
day, and as it is being practiced by jo in t custodians, 
goes beyond the concept o f  divided custody.

The New Y o rk  Fam ily Court has staled that jo in t cus­
tody means giving both parents an equal voice in the 
children's upbringing, education and general welfare. It 
may o r may not mean that the parents are physically 
with the children fo r an equal amount o f  time, but ’ hey 
arc required to consult with each other regarding im­

Some courts have used the term “ divided custody”  
when one parent is given custody o f  some o f the chil­
dren and the other parent is given custody o f  the re­
maining children in that fam ily . This arrangement is 
more commonly referred to by the courts as “ split 
custody."

The term “ jo in t custody”  has been used by some 
courts to describe the divided custody arrangement. 
This is understandable since to effectuate divided 
custody, legal custody must be granted “ jo in t ly "  to
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For parents who try it, there seems to he an endless number of ways
portant matters concerning the children, reaching deci­
sions just as they probably would have had the marriage 
remained intact. Both have fu ll custodial rights.

Susan W enda ll Whicher, a fam ily  law attorney in 
C o lo rado , has suggested an additional term fo r  the legal 
profession— “ shared custody.”  The term would be used 
to describe a io im  custody arrangement where the pa­
rents agree to tmare the m a jo r parenting decisions and 
also to designate a residential parent, who would make 
the day-to-day decisions. A lthough this arrangement 
would be sim ilar to sole custody awards with liberal 
visitation rights fo r  the noncustodial parent, perhaps 
the psychological advantage o f  having both parents feel 
that neither of them had “ lost”  is sufficient reason to 
use it in some cases.

COURTS FAVOR SOLE CUSTODY
Although jo in t custody is a current topic, it would be 

misleading to ccnvey the impression that courts fre­
quently award it o r  favor it. P r io r  to 1908 it was com­
mon fo r courts to award divided custody, but most 
courts today are skeptical o f  divided o r jo in t custody 
arrangements, as well as split custody arrangements.

A  quick scanning o f 27B  Corpus Juris Secundum, D i­
vorce, Section 308 shows courts have ruled that 
divided custody should be avoided whenever it is rea­
sonably possible to do so , that divided custody would 
not be approved except under very exceptional circum­
stances and that divided custody is not considered to be 
in the best interests o f  the child. Yet a closer reading o f  
the many cases cited in that section leaves an impression 
that in many opinion' the courts have ordered or ap­
proved divided custe .y  using the same facts that it may 
have relied on in other cases to condemn divided cus­
tody. A reliable conclusion may be that generally courts 
arc suspicious o f  awarding divided or jo in t custody, but 
in the proper case o r where the parents both pray fo r it, 
they have not refused to do  so.

When do courts award jo in t custody and under what 
authority? N orm ally the first prerequisite is the fitness 
o f  both parlies seeking to be custodians. In  the admit­
tedly atypical case o f  Stamper v. Stamper, decided by 
the Michigan Circuit C ourt o f  Wayne County in 1977, 
the court held that two less than fit parents, a lesbian 
mother and a passive w orkaho lic father, should be 
awarded jo in t custody. Secondly, some courts may look 
to the rights o f  the parents. Then usually the court con­
siders the possible effects on the children living in two 
households, looking specifically at the geographical 
distance between the two residences as well as the social 
and economic differences between the homes o f  the 
parties.

Some opinions state that when the homes o f  the pro­
spective custodians are sim ilar and geographically close, 
the strains on the children o f  divided o r jo in t custody 
arc minimized. In  addition, i f  problems do develop, it is

easier fo r  the children to ad just to living with a sole 
custodian with the noncustodial parent near. Yet these 
same facts have led other courts to deny jo in t custody 
because visits could be frequent o r it is convenient fo r  
the children to visit the noncustodial parent. A court o f  
the latter op inion will often award divided o r alternating 
custody on ly where there is a substantial geographical 
distance between the homes o f  the parties.

AGE A FACTOR
Another fact that a court may consider is the age o f  

the child, usually with the resulting presumption that a 
y c  child is best left in the sole custody o f  one parent 
until he o r she is o ld  enough to withstand the strains o f  
the two environments o f  divided o r jo in t custody. This 
age is usually fixed at six o r seven, but is not conclusive.

Courts are often very reluctant to award divided o r 
jo in t custody i f  the arrangment provides fo r periods o f  
less than six months o r fo r  periods which do not corre­
spond with school enrollment and summer vacation.

In  spite o f  a court’ s lack o f  enthusiasm fo r awarding 
jo in t custody, the authority to do so exists in most 
states. Many courts have awarded divided custody, 
which vests legal custody in both parents, unde: the 
common types o f  statutes which authorize an award o f  
custody “ as the case may warrant”  or as “ is necessary”  
o r as “ the children’ s interests may require.”  The 
statutes o f  on ly one state, Louisiana, appear to prohibit 
jo in t custody by saying custody shall be in the party ob­
taining the divorce o r i f  need dictates, in the other party. 
N orth  Caro lina provides fo r  divided custody in its case 
law, Griffin v. Griffin, 75 S. E .2d  133. In the W inter 
1978 Family Law Quarterly, Henry H . Foster and Doris 
Jonas Freed examined the laws o f  a ll 50 states and the 
District o f  Columbia and noted that in 21 states, both 
parents have equal rights to custody. In  27 states the 
“ tender years doctrine ," i.e. a mother should have 
custody o f  the children i f she is fit, is controlling. In 
three states the law is in conflict. Interestingly, in 13 
states where statutes say both pa ren .j arc equal in 
reference to custody, the tender years doctrine still 
p revails.

P ractically speaking then, most courts have the 
authority to award jo in t custody i f  both parents arc fit 
and equal o r  it is in the best interests o f  the child. In 
those states where the tender years doctrine controls, the 
court could award jo in t custody i f  the mother is slightly 
less equal o r  fit.

In  spite o f  the fact that courts do not favor jo in t 
custody, it is not uncommon to read o f  recent cases 
where jo in t custody was awarded o r to ta lk to someone 
who is o r who knows a jo in t custodian. In a vast m ajor­
ity o f  al! divorce cases, the parties present an executed 
separation agreement to the court fo r approval which 
contains custody provisions. These parents can opt fo r a 
jo in t custody arrangement in their agreement and the
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make joint custody work
court w ill ra re ly interfere, although the United States 
Supreme C ourt has ru led in Fo rd  v. Ford , 371 U .S . 187 
(1962) that the court has continuing jurisd iction over the 
children o f  divorcing o r  divorced parents. Non-consen- 
sual jo in t custody awards o r orders are rare, which is 
not surprising since the very nature o f  jo in t custody is 
cooperation between the parents.

However, opinions are becoming more prevalent in 
. which the courts have awarded jo in t custody during 

modification proceedings o r where upon examination o f  
the facts, jo in t custody appeared to satisfy the best in­
terests o f  the child m ore than sole custody with either 
parent. One such decision was made where the father 
traveled in his business and the mother was unable to 
tolerate prolonged stress.

WORKING IT  OUT
Fo r those parents who decide to exercise jo in t custody 

there seems to be an endless number o f  ways to make it 
work. Jo in t custodians o ften  attempt to live in the same 
neighborhood, the same schoo l district and provide 
homes o f  equal size, furnishings, etc., so that the 
children’ s environments remain sim ilar. D isciplinary 
procedures are often worked out in advance to ensure 
stability. One extremely flexib le and innovative couple 
maintains a home and an apartment in the same neigh­
borhood . The children always remain in the house while 
the parents alternate living in the house and apartment, 
thus providing maximum stability fo r  the children. The 
amount o f  time each jo in t custodian spends with the 
children differs with each fam ily . Some parents split up 
the week, others split the week and weekends, and 
others fo llow  the time schedules used in alternating 
custody arrangements which were discussed earlier. 
Cooperative parents who are sensitive to their children’ s 
needs can work out any number o f  details to everyone’ s 
advantage and convenience.

The most common arguments in support o f  jo in t cus­
tody are that the close re lationship between the child 
and the noncustodial parent is not severed and the 
child has the benefit o f  growing up under the love and 
influence o f  both parents. There is evidence that a child 
has a need fo r both parents and some courts go so fa r as 
to articulate a ch ild ’s legal right to an ongoing relation­
ship with both his parents and a lso his paternal and 
maternal relatives.

Other arguments center on the advantages o f  sharing 
the responsibility o f  child-rearing. Some parents with 
jo in t custody feel it is the on ly way they can successfully 
earn the extra income needed after a divorce and still 
adequs tely parent. It gives each parent both the oppor­
tunity to experience the fu ll responsibility o f  caring fo r  
the children and the opportunity to  experience a life  
without children, which a llow s fo r a fu lle r social life . 
One judge ordered jo in t custody fo r  sim ilar reasons. In  
that case the mother had experienced a mental break­

down and needed to avoid stress but had shown herself 
capable o f  caring fo r her children.

Animosity toward parents by children who feel de­
serted might be reduced by jo in t custody. Likewise, 
animosity toward a child by a sole custodian who views 
the child as a burden might be lessened i f  jo in t custody 
were awarded. Some also feel that sole custody increases 
the tension and conflict between parents because one 
has a ll the authority and the other parent feels stripped 
o f  a ll parental rights.

Presently, when sole custody is awarded, i f  the cus­
todial parent needs temporary or indefinite re lie f from  
the responsibilities o f  child care due to a stressful t im  in 
his o r her life , the custodial parent too frequently is 
a fra id  to  ask the other party fo r  assistance fo r  fear o f 
losing custody. Even i f  the noncustodial parent agrees 
to a temporary arrangement, the children’ s interests will 
not be best served during the temporary custody period 
unless the children have already established a good rela­
tionship with the noncustodial parent.

MORE FLEXIBILITY
Courts and behavioral scientists have long recognized 

that as children grow older, it is often advantageous fo r 
them to have an adult o f  the same sex after whom to 
model their behavior. Joint custody can allow  the flex­
ibility to arrange custody as needed as the child grows 
and several professionals feel that close contact with 
both parents is especially valuable i f  one parent dies and 
the other has so le custody.

Sole custody is often interpreted by the noncustodial 
parent as a fo rm  o f punishment, especially when a court 
declares each parent to be fit . Joint custody avoids that 
aspect o f  divorce. Addressing this punishment concept, 
Justice Barker o f  Australia wrote in 1966:

Practical experience in the matrimonial jurisdiction leads to 
the conclusion that any separation o f the responsibility for 
the child’s upbringing and the authority to control it would 
in most cases end unsatisfactorily and in some cases disas­
trously. . . .  (T]hc custody o f a child is not to be committed 
or refused to one party or the other merely as a reward for 
virtue or penalty for matrimonial guilt.
F ina lly , any advocate o f  jo in t custody cannot avoid 

answering the recommendations made by Solnit, Freud 
and Goldstein in Beyond the Best Interests o f  the Child, 
i.e ., that the child should be in the sole custody o f  the 
psychological parent and that the noncustodial parent’ s 
visits with a child should be subject to the wishes o f  
the custodial parent. One objection to the book is that it 
does not allow  fo r  flexibility o r fo r analyzing individual 
situations. The b o ok ’ s position totally ignores the 
child ’ s desires as well as those o f  the other parent in the 
name o f  continuity and autonomy. Neither do the 
authors acknowledge any rights o f  biological parents. 
The fu rther recommendation that there be no modifica-

(Continued on page 42}
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Parental visitation, o r access as it is frequently called, is 
one o f  the most overlooked and underthought portions 
o f  a divorce decree. Yet, the experienced fam ily lawyer 
knows that a rtfu l drafting in the divorce decree must be 
necessarily tailored toward the particu lar needs o f  the 
parties fo r  many reasons.

The well-rounded development o f  a norm al child 
ordinarily demands an association with both parents. 
However, divorce inevitably disrupts the constant and 
continued contact between a noncustodial parent and 
the child.

The custodial parent usually assumes a ll parental 
responsibilities fo r the child except where financial sup­
port is received from  the noncustodial parent. The non­
custodial parent, however, other than support, has no 
obligations except moral ones.

Visitation times are fun times without the discipline 
found at home; there’ s no homework, no set hours, and 
no planned meals. These abrogations o f  the custodial 
parent’ s discipline often lend to confuse the child 
and make him resentful o f  the custodial parent’ s 
demands.

In  addition to these reasons, some parents use visita­
tion privileges as the battleground fo r continuing the 
fight after divorce.

How  many times have attorneys advised a party who 
will be appointed conservator o f  the child that the court 
will allow every other weekend visitation, two weeks in 
the summer and alternate holidays? O f  course, some 
variations are to be expected i f  the child is very young o r 
has other recognizable characteristics that restrict visita­
tion. Many times the client fails to tell the attorney o f  
special visitation situations because they assume the 
court will always order the same schedule. This is not 
always the case and the court, with knowledge o f  special 
situations, w ill adapt the visitation orders accordingly.

In  twentieth century marriages dissolved by divorce, 
custody to one parent and visitation rights to the other 
parent are the norm . However, this “ n o rm ”  evolved 
from  the ancient practices which varied from  the Spar­
tan system o f  state supervision o f  children from  birth to 
the English Church Courts where divorce was only 
granted to wealthy lords who could obtain a private 
parliamentary b ill. In neither case was visitation con­
sidered a topic o f  great importance.

MOBILITY CREATES PROBLEMS
In  the twentieth century, a new dimension was added 

that brought its own special prob lem— mobility. P re­
viously, except fo r  m igration to new lands, families 
almost without exception would live and die within a 
radius o f  a few miles. M obility has not only brought 
jurisdictional problems but easy travel a..d business 
transfers have made it d ifficu lt, i f  not impossible, to 
d ra ft orders that foresee a ll the m igratory situations o f  
the parties. These and other factors combined with a 
very unrealistic view that parents who are the bitt* rest 
o f  enemies are usually able to resolve matters o f  visitation 
between themselves without specific court order, have 
led to the development o f  reasonable visitation orders as 
follows:

I t is  f u r t h e r  o r d e r e d ,  a d ju d g e d  a n d  d e c r e e d ,  That the care, 
custody and control of the minor children born of this mar­
riage should be awarded to the Petitioner, with the Respon­
dent having reasonable visitation with such children; or
I t is  f u r t h e r  o r d e r e d ,  a d ju d g e d  a n d  d e c r e e d ,  That the Peti­
tioner shall have the care, custody and control o f the minor 
child born of the ma.riagc subject to reasonable visitation 
by the Respondent or
It is  f u r t h e r  o r d e r e d ,  a d j u d g e d  a n d  d e c r e e d ,  That the 
Respondent be appointed possessory conservator of the 
minor child born of the marriage, having reasonable visita­
tion with such child at reasonable times upon reasonable ad­
vance notice.
Many legislatures used the term inology o f  reasonable 

visitation in setting the standards fo r judges to apply to 
access privileges. As a consequence many attorneys and 
judges used that term inology in their decrees, without 
realizing that reasonable visitation should be specifically 
defined to fit the best interests o f  the particular parents 
and child involved. Use o f  reasonable visitation has 
often led to more litigation between “ unreasonable”  
parents.

Sometimes appellate courts have used artificial 
distinctions to arrive at desired results. Two o f  these 
have been split custody and increase o r change o f  visita­
tion as a change in custody, thereby requiring a change 
o f  circumstances which must be alleged and proven. 
These distinctions have been used where the original 
court ordered reasonable visitation without ordering the 
specific terms that constitute reasonable visitation. In 
one case the appellate court reversed a trial court which
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A new trend is developing in which the courts often consider thene
decided the orig inal reasonable visitation order meant 
the first and third weekends from  10:00 a.m. Saturday 
until 6 :00 p.m. Sunday. The appellate court viewed the 
father’ s application to define his visitation privileges as 
a change o f  custody attempt and held he had not proven 
his burden o f  change o f  circumstances. This logic comes 
from  a court whose ob ligation is to see that the trial 
court does not abuse its discretion. In  replacing its 
discretion fo r  that o f  the fact finder, the court went fu r­
ther and said:

[TJhis child should be at home with its mother every night
where her food  and clothing will be provided as needed and
its calls fo r "m am a”  will be answered.
In  effect, the appeals court terminated the father’ s 

visitation rights except at the whim o f  the mother and 
stepfather.

In  another case, the appellate court substituted its 
judgment fo r  that o f  the tria l court and actually re­
formed the reasonable visitation portion o f  an Alabama 
decree. The appeliate court granted certain specific 
visitation while declaring the father’ s application fo r 
specific visitation to be a reques' fo r  change o f  custody, 
and discussed the father’ s burden o f  proving a change 
o f  conditions. The court in  effect became the trier o f  
fact. Not on ly do reasonable visitation provisions often 
promote litigation, but they may also encourage a 
desperate noncustodial parent to kidnap the child.

“ BEST INTERESTS”
In most jurisd ictions, the "best interests’ ’ o f the child 

is the test the court must apply. W ith the spiraling 
divorce rate, the court often lets the parties and their at­
torneys determine the child ’ s best interests by means o f  
defaults, waivers and agreed judgments. In large, 
metropolitan areas, fam ily law courts could simply not 
handle the case load i f  they had to do an in-depth study 
o f visitation in each situation. Parties arc often so 
relieved to get some agreement, they arc unwilling to 
delay the proceedings over visitation, often being o f  the 
opinion that it will w ork out after the emotional friction 
has dissipated. Un fo rtunate ly , in many cases, the fric­
tion never docs dissipate and only causes the parents to 
realign their emotional battlefield toward visitation 
issues.

O ften access (o r  denial o f  it) is a very real basis o f  one 
parent’ s fight to m odify custody. Reasonable visitation 
often arises as a defense tactic fo r  the noncustodial 
patent who is be fore the court on a nonsupport charge 
or an attempt to increase support. Most courts will 
listen to such arguments w ithout affirm ative pleadings 
and over ob jection so they can grasp as much o f  the 
situation as possible be fo re making a decision. Some 
jurisdictions consider denial o f visitation as a basis fo r 
change o f  custody, while other .courts w ill approve a 
custodial parent's re fusa l o f  visitation based on the

meretricious living arrangements o f  the noncustom al 
parent.

The Texas legislature attempted to do away with 
reasonable visitation in the new Texas Fam ily Code. 
The code retains a change o f  circumstances test bu- p ro­
vides fo r  the cdurt to set the time and conditions fo r 
possession o f  or access to the child. Even with the 
statutory demise o f  reasonable visitation some courts 
continue to authorize it in Texas.

Many states have now come to the realization that 
specified visitation, although not always perfect, does 
remove one important area o f  dispute between the 
parents.

WEEKENDS AND HOLIDAYS
It is d ifficu lt fo r  a child to accept a threat to the 

security that comes from  living with a united and lqving 
mother and father. In most instances the parents do not 
wish to harm their child ’ s emotional development but 
the shock o f  divorce can produce resentment and guilt 
feelings in a child. O ften these feelings, with time, can 
be calmed by adequate visitation. Experts have differing 
ideas on what is best fo r  children. Some hold the view 
that an equal division o f  time may confuse the child and 
that the child feels more secure spending most o f  his 
time in one home. The courts have generally adopted 
this ru le and frow n on split o r divided custody. Because 
o f  this attitude, a typical order specifying visitation 
might provide fo r  alternate weekends, alternate 
holidays and some time in the summer.

Weekend visitation has generally been handled in one 
o f  the fo llow ing ways:

It is  f u r t h e r  o r d e r e d ,  a d ju d g e d  a n d  d e c r e e d ,  That Respon­
dent shall have possession o f the child on the first and third 
weekend o f each month from 6:00 p .m . Friday, January 27, 
1978.
It  is  f u r t h e r  o r d e r e d ,  a d ju d g e d  a n d  d e c r e e d ,  That Respon­
dent shall have possession of the child on every other 
weekend from Friday at 6:00 p .m . through Sunday at 
6:00 p .m . commencing Friday, January 27, 1978.
To  further lim it conflict and fo r m forccability pur­

poses, the fo llow ing clause should tc  included in every 
visitation order:

The M a n a g i n g  C o n s e r v a t o r  is  h e r u u y o i  d e r e d ,  To surrender 
the child to the Possessory Conservator i t  the beginning of 
each period of possession.
The P o s s e s s o r y  C o n s e r v a t o r  is  h e r e u y  o r d e r e d ,  To return 
the child to the Managing Conservator immediately at the 
end o f each period of possession.

Because such provisions require an affirm ative duty on 
the parent, re fusal to surrender ot return the child :s then 
punishable by the contempt process, in most jurisdic­
tions.

Ho liday visitation should be carefully considered 
before drafting. There arc national, local and religious 
holidays to consider. A lso , the careful planner should
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needs, of the custodial parent
make additional provisions fo r  division o f  the 
Christmas holidays when school usually recesses two 
weeks. Christmas holidays can be divided in many ways. 
Some divisions are based on Christmas school vacation 
such as:

I t  is  f u r t h e r  o r d e r e d ,  a d ju d g e d  a n d  d e c r e e d ,  That the 
Possessory Conservator shall have visitation for a period o f 
one week during the child's Christmas school vacation, with
said week to begin a t ________  o 'c lock m. on the
first day that school recesses and to end a t_________o’clock
 M. seven days later.
This provision could be a regular period o r could be 

alternated yearly by insertion o f  the words in even 
numbered years. I f  the visitation is to be alternated 
yearly , the follow ing clause should also be used:

I t  is  f u r t h e r  o r d e r e d ,  a d ju d g e d  a n d  d e c r e e d ,  That the 
Possessory Conservator have visitation in the odd 
numbered years, for a period o f one week during the child's 
Christmas school vacation, with said week to begin at
________ o'clock m . on the day that is seven days
prior to the day school reconvenes and to end a t ________
o’c lock m , on the day before school is to reconvene.
There are instances when age, distance o r employ­

ment creates difficulties and the week possessory period 
is unrealistic or burdensome. In  such an event, 
Christmas vacation can als j be divided on the basis o f  
Christmas Eve/Christmas D ay as fo llow s:

I t  is  f u r t h e r  o r d e r e d ,  a d j u d g e d  a n d  d e c r e e d ,  That the 
Possessory Conservator pick up the child at 9:00 o’clock 
a .m  on the 24th day o f December o f each year and return 
said child at 9:00 o’clock a  m , on the 25lh day of December 
of each year.
This also could be made on an alternating basis by in­

cluding the “ odd numbered years”  language and adding 
an “ even numbered years”  clause to switch the days.

O ther holidays that might be assigned arc Easter, 
Thanksgiving, or Rosh Hashanah. These can a lso be 
alternated yearly if desired.

The usual summer vacation period amounts to two 
i weeks, sometimes correlated to the noncu '(odial 

parent’ s vacation but often to be designed upon thirty 
days written notice such as:

I t  is  f u r t h e r  o r d e r e d ,  a d ju d g e d  a n d  d e c r e e d ,  That the 
Posressoty Conservator have the child for a period of four­
teen consecutive days during the period o f June through 
August upon thirty days written notice to the Managing 
Conservator.
A ll o f  the foregoing provisions could be adapted to 

provide au ion r tie increases in time fo r  visitation as the 
child grows older.

In regards to specified visitation, generally on ly the 
noncustodial parent is considered. However, a new 
trend is developing wherein the courts, relying on the ex­
pert guidance o f  psychiatrists and psychologists, often 
consider the needs o f the custodial parent. In the typical
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situations, the custodial parent has the tasks o f  feeding, 
clothing, schooling and disciplining, in addition to 
keeping a regular eight-hour a day employment. While a 
custodial parent may see a child more, they may be en­
joying it less. W ithout some uninterrupted time fo r the 
custodial parent and child, they may never really 
develop a properly balav.ced relationship. M ore and 
m ore courts are taking the position that custodial 
parents should have a period o f  time during the sum­
mer, usually thirty days, uninterrupted by the visitation 
rights o f  the noncustodial parent.

A lthough courts have generally frowned on split or 
divided custody, in many situations the best interest o f  
the chiid might well be served by a  divided custody ar­
rangement, depending on the ch ild ’ s age and the loca­
tion o f  the parents. Joint managing conservatorship has 
been approved in some cases with possession remaining 
with one parent. In m odification situations, either 
custody o r visitation, such an arrangement might relieve 
the required p ro o f from  change o f  circumstances to a 
less stringent burden. In custody situations, this might 
not be desirable, but fo r visitation it would give the 
court the flexibility to reexamine access. Such an option 
might promote settlement o f  cases by allowing one 
parent to “ save face ."

SCHOOL ACTIVITIES
Courts arc now considering the wishes o f  children 

regarding sports participation and other school-related 
activities in preference to stated visitation periods. Such 
activities arc necessary fo r the child to develop a proper 
relationship with his peers.

However, i f  summer camp or summer school or work 
is the program , then there may be a clash with ordered 
visitation. O ften a custodial parent is unwilling to force 
the child to abandon summer plans to comply. It may be 
ncccssar as the child grows older and more involved in 
outside activities to put the burden directly on the child 
to make arrangements with the noncustodial parent. 
Regu lar telephone contact would help to develop the 
necessary rapport. In one instance, the court reduced 
the ordered visitation from  every other weekend to one 
weekend each month and two weeks in the summer. The 
mother and child had moved to a smaller town several 
hours drive away where the child became active in 
school sports and activities. The court followed advice 
from  a psychologist in that particular case over 
strenuous objec ,n from  the father. Such a decision 
could have been acceptable with regular telephone con­
tact, flexibility and understanding from  the mother and 
stepfather, but that was not the situation in this case.

Many fam ily law attorneys know o f  instances where 
custodial parents have thwarted visitation orders o f  the 
court. Specified visitation orders arc not necessary fo r

(Continued on page .?•/)
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Few quarrel with the demand fo r  equality o f  oppor­
tunity o f  fathers and mothers to obtain custody o f  their 
children at the time o f  divorce, but the quest fo r equali­
ty goes further. Some argue that equality o f  opportunity 
to become the custodial parent is not enough, and that to 
achieve real equality, there must be equal rights to 
custody after divorce. Child custody must be common 
and equal, they coi.tcnd, although the common 
household has been dissolved, the marital re lation has 
ended, and the spouses have gone their separate ways. 
U n fo rtunate ly , this is a practical impossibility. The 
closest approximation is jo in t  custody, but it is already*; 
becoming clear that this requires a determined and sus-"**® 
tained e ffo rt on the part o f  fo rm er spouses to transcend 
their, differences and co llaborate fu lly  fo r  the sake o 
(heir children. Few divorced couples arc equal to  the ta sk  
Dodd  v. Dodd, which discusses the difficulties ex­
perienced, including harm to the children, is a case 
where jo in t custody was a failu re .

Therefo re we arc le ft with the more traditional fo r­
mula o f  legal custody to one parent and visitation rights 
to the other. Tliis seems to be the on ly workable model 
fo r  the great m ajority o f  o rd inary mortals. Under this 
fo rm u la , there is ample room  fo r  the sharing o f  child 
care rights and responsibilities, but legally speaking, the 
custodial parent remains the primary caretaker.

Yet, persistent demands fo r  “ m ore”  equality, and il­
lusions about the practical attainability o f  this objec­
tive, have led some courts to b lu r the distinction bet­
ween custodial and noncustodial parents. A court in 
New Y o rk , fo r  example, elevated the stature o f the right 
to visitation to a "righ t to raise one’ s children and to be 
with them ,”  and characterized the change o f  residence 
o f  a parent who had custody as being "n o t dissim ilar" 
to "child-snatching.”  Entwistle v. Entwistle, 402 
N .Y .S .2d  213 (App . D iv. 1978). And a F lo rida court 
abandoned prior case law and prohibited a custodial 
mother’s change o f  residence because recent law had 
"substantia lly increased a father’ s rights to  custody and 
visitation.”  Scheiner v. Scheiner, 336 So. 2d 406 (1976).

Both o f  these cases, and others like them, denied the 
custodial mother’ s freedom to move to another state.

I Q
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Judicial restrictions on moving cannot be expected to be obeyed 1
Whether custodial fathers, whose number is growing, 
might alst be forced to stay in the state where the mar­
riage floundered remains to be seen.

Decisions like these are disturbing because the conse­
quences fo r children are often disastrous. Parents who 
have virtually complete freedom  to divorce find it hard 
to comprehend that, as a result, they may lose their 
freedom to move. Free and easy m obility is part o f  the 
way o f  life o f  the contemporary Wes tern society. Parents 
do not willingly accept confinement within one state o r 
county fo r perhaps fifteen o r m ore years. Repressive 
measures o f  this kind breed evasion and resistance on 
the part o f  the most law-abiding citizens. Rather than 
face the possibility o f  a restraining order o r to circum­
vent such an o .de r, a parent may secretly move and 
thereby conceal the ch ild ren ’ s whereabouts. This sets the 
stage fo r an all-out battle fo r  possession o f  the children.

Entwistle is a typical example. P r io r to divorce, the 
father obtained a court o rder preventing the mother 
from  removing the children , 2 and 6 years o ld , from  
New Y o rk . The parties then stipulated to the m other’ s 
custody and the fa ther’ s visiting rights, and the 
mother’ s right to move to Greenwich, Connecticut, with 
the children. Upon court approva l o f  the stipulation, 
the removal restriction was lifted . Soon a fte r, the 
mother remarried and moved to Illinois with her new 
husband and the children. A lthough she immediately 
registered the New Y o rk  divorce in Illinois and asked 
fo r a redefinition o f  visitation rights, she concealed her 
whereabouts fo r some time.

The father then asked the New Y o rk  court to punish 
the mother fo r contempt and to have custody transfe r­
red to him because o f  the m other’ s disregard o f  his 
visitation rights. The court was incensed about the 
deception perpetrated on it, assuming the mother never 
intended to reside in Connecticut. Punishment by way 
o f  a contempt ad judication and a transfer o f  custody to 
the father was held justified .

I f  Illinois does not recognize the punitive custody 
change (sec Brooks v. Brooks, and Berlin v. Berlin ) the 
father in Entwistle may not let things rest. Anyone 
fam iliar with cases o f  this type can easily predict what 
will fo llow . Child-snatchings and counter-snatchings are 
likely, along with m ore litigation that may go on fo r  
years. In short, a life  o f  misery and fear is forecast fo r 
two young children.

The father’ s lawyer will argue that all this is due to the 
fault o f the mother; that she did violate the visiting p ro­
visions, and that she did move to a destination not per­
mitted by the court. H ad the father received custody 
and then secretly moved, contrary to a court order, he 
would have been treated no d ifferently , he might add. 
Perhaps so. However, temporary moving restrictions 
will be lifted i f ‘ ‘ good reasons”  fo r a change o r 
residence arc shown. In  the on ly case 1 know o f  invo lv ­

ing *> custodial father, a court permitted the father to 
i r o . .  from  Wisconsin to New Y o rk  with the children 
because o f  a betterment o f  his employment situation. 
See Bennett v. Bennett, 2S0 N .W . 363 (W is. 1938). 
Custodial mothers have not fared as well— even when 
career opportunities were involved . See Ryan v. Ryan, 
219 N .W .2d  912 (M inn. 1974). Cf. Fritschler v. 
Fritschler, 208 N .V .2 d  336 (W is. 1973).

Should we place the blame fo r  the children’ s suffering 
prim arily on the father o r mother who resisted o r cir­
cumvented the refusal (o r the possibility o f  a refusal) o f  
a court exit permit? True, court orders were violated. 
But the m ajor cause o f  these unhappy cases are the mov­
ing restrictions themselves which cannot realistically be 
expected to be obeyed by freedom -loving Americans. 
The violation o f  the order in turn places the non­
custodial parent in the advantageous strategic position 
o f  having the other parent branded as a lawbreaker and 
’ ining up on his side the court’ s wrath and m ora l in­
dignation over the a ffron t to jud icia l authority.

Nothing is gained and a great deal is lost by p ro­
hibiting changes o f  residence o f  custodial parents and 
their children .1 Law-abiding persons become crim inals 
and fugitives, children are carried back and forth across 
the country and into hiding places, and a civilized solu­
tion to t^e custody and visitation question becomes im­
possible.

Proponents o f  moving restrictions say they are 
necessary to protect the visitation rights o f the non­
custodial parent. As the Entwistle case demonstrates, 
moving prohibitions do not, in fact, guarantee visiting 
rights. . Gn. U)c,y.eoj;uai:yt the apprehension o f  exit 
restraints deters proper parentaL p lanning p rio r to 
departure fo r  out-of-slate visits and the allocation o f  
travel expenses.

Visitation rights are not lost by moving. Innumerable 
children travel to other states one or more times each 
year to sec their absent parent. Moreover, visitation 
rights will be enforced in the twenty-one o r more states 
which have adopted the U n ifo rm  Child Custody Ju ris­
diction Act (U C C JA ), and in other stales which fo llow  
the act’ s policies.

Some will insist that the right to convenient and fre ­
quent local visits in the state is lost i f  the custodial 
parent is allowed to move. The question is whether there 
is such a right to frequent visits in one particular locality 
that is enforceable by restraints un leaving the state.

The interests o f  the noncustodial parent and the 
children in free and easy access to each other clashes 
with the custodial parent’ s constitutional freedom to 
move. This ffetfdprn-itv-'rifiarly impaired i f  the parent is 
allowed to leave on ly withoul.thechWrest.- Impediments 
on changes o f  residence held unconstitutional in recent 
years (e.g. Dunn v. Blumstein, and Shapiro v. Thomp-



by freedom-loving Americans
son) are m inimal, compared with the predicament placed 
upon a parent to make a choice between the children and 
freedom to moye. Cf. Ex parte Rhodes, 352 S. W .2d  249, 
251 (Tex. 1962). The imposition o f  such a choice places an 
intolerab le burden upon the exercise o f  this freedom .

The final question is whether this abridgment o f  
freedom may be justified by a legitimate, even com ­
pelling, state interest in keeping ex-spouses wiih 
children in the state. I t  is d ifficu lt to find a plausible 
justification fo r  such a state objective. In  the first place, 
no moving restrictions are placed upon noncustodial 
parents, although their departure a lso interrupts fre ­
quent and convenient child-parent contact. Second, 
moving restrictions are imposed at the request o f  the 
noncustodial parent and are enforced on ly i f  that parent 
sets the court proct >s in motion— in other words— on ly i f 
friction has deveh ped between the parents. Hence, the 
court is being use'j to aid a private feud. In fact, there is 
good reason, in the case o f  dissension, ‘ ‘ to put some 
distance betwe. .i the parents”  because friction between 
them causes emotionai stress to the children. (In  re Gut- 
temuth, 246 N .W .2d  272 (Iow a 1976). See also 
D 'Onofrio  v. D 'Onofrio , 365 A .2d 27 , 30, a f f ’d, 365 
A .2d 716 (N .J . App. 1976).) F ina lly , as has been shown, 
moving restrictions hard ly ever achieve their purpose o f  
safeguarding visiting rights within the state. On the con­
trary, such restraints fan  the flames o f  conflict and fa il 
to produce even that minimum degree o f  cooperation 
that is necessary to make visits possible.

There is justification , however, fo r  some narrow ly 
defined restraints. One is a restriction on moving while a 
custody proceeding is in progress. In cases involving the

custody c f  children, it is important to  have both parents 
and the children present. Several provisions o f  the 
U C C JA , while avoiding restraints on moving, are based 
on a policy to encourage the presence o f  all custody con­
testants and the children. Another legitimate restraint, 
o f  course, would be an injunction prohibiting departure 
o f  an abducting noncustodial parent. Beyond such 
specific narrow ly limited situations, regardless o f  how 
the constitutional question w ill be authoritatively de­
cided (so fa r there is no decision on the point), the states 
have a strong and growing interest in avoiding judicial 
contro l o f  '"at in custody cases. Such controls, in many 
cases, are counterproductive and bring about the very 
evils which the UC C JA  and other state and federal 
legislation is attempting to prevent.

W e seem to live in a period o f  enhanced com­
bativeness o f  divorced parents, whether they reside in 
d ifferent slates o r not. Not long ago, we thought that we 
had overcome the archaic notion that parents “ owned”  
their children, and that the children’ s interest and the 
public interest in the growth o f  stable, healthy per­
sonalties was paramount in ou r society. Yet today, each 
parent demands “ a pa rt" o f  the child, and the cries fo r 
“ equal rights to custody,”  ‘ fathers’ rights,”  and 
“ parents’ rights”  abound. Child ren ’ s rights seem to be 
taking second place again. The question o f child 
custody afte r divorce cannot be solved by reference to 
various kinds o f  “ rights," a ll in collision with each 
other. A  solution can only be found i f  combativeness is 
overcome and is replaced by parental planning, with ihe 
aid o f  attorneys and mediators, fo r the children’ s years 
o f  growth. ■

“ Miss W illiam s, will you bring in my contract lenses?”

2 1
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New Perspectives on the Traditional 
Tug-of-War
When James and Christine W asko , both high school 
teachers, scpaiated in 1972, they agreed that they should 
share both the costs and the child care responsibilities 
fo r  their daughter, Sandra. Their separation agreement 
included a requirement that M r. W asko take custody o f  
Sandra “ on alternate weekends during the year , . . and 
fo r  two weeks during the summer. . . . "  Two years 
later, however, when M rs. W asko complained to a New 
Y o rk  divorce co"rt that M r. W asko had never taken 
custody o f their children during the summer and had 
fi ijucntly changed his school-ycar plans on short 
nuiice, leaving her to cancel her own commitments or 
hire babysitters on his scheduled weekends with Sandra, 
the court refused her request fo r additiona l child sup­
port to  cover her increased costs. An appellate court a f­
firmed without opinion. ( rvasko v. Wasko, S u ffo lk  C o. 
N o . 74-4558 (May 30 , V .. i). o ff 'd  mem. 364 N . Y .S .2d  
1007 (App. D iv. 1975).)

M ore than a m illion additional children arc affected by 
parental divorce each year in this country. F o r the 
W askos and countless others, parent-child relationships 
will be maintained, i f  at a ll, in the context o f  custody 
and visitation arrangements. How  can these parents, 
altl ough divided, best preserve their ability to rear their 
children in as healthy an environment as possible? How  
can the law facilitate and encourage their e ffo rts?

David AtticBY CAROL S. BRUCH
Professor of Law. University o f California, Davis . ~*

THE ROLE OF LAW
In general, law works in at least two ways. It sets stan­

dards fo r  acceptable behavior and it resolves disputes. 
Most people simply prefer to  do as the law requires, 
minimizing their interaction with legal proceedings. On­
ly rarciy do people choose to become directly involved 
with attorneys and courts— generally on ly when a



Children can distinguish between the parent whose absence is ne ceŝ
serious problem has arisen that they cannot resolve in 
any other way.

The typical involvement o f  the law in visitation mat­
ters p ro - ides an illustration. M ost states, i f  they have 
specific laws concerning visitation at a ll, simply provide 
that a noncustodial parent will have a reasonable right 
to visit with the couple’ s children who are in the other 
parent’ s care. And, not in frequently, when custody 
orders 3re made, judges do not spell out exactly how 
often visits may take place, but instead order on ly that 
reasonable visitation be permitted by the custodial 
parent to the other parent.

How can such a vague order resolve anything? In  the 
great m ajorit} o f  cases, a court o rder ends the matter so 
fa r as fo rm a l legal proceedings are concerned. Having 
been told by the court that he o r she must a llow  the 
other parent time with their children, the custodial 
parent makes and lives with one scheme o r another and 
the children are permitted to visit when the ether parent 
wishes. These arrangements probab ly are permitted not 
so much because that is what the custodial parent would 
prefer, but because it seems a reasonable request fo r 
society to have made through the judge, and the 
custodial parent is used to living a life  that comports 
with society’ s norms.

On the other hand, o f  course, there are the relatively 
infrequent but highly disturbing cases in which the 
custodial parent refuses to obey the court order ci>’ 
because that parent feels that it is unfaii o r bccaus .ic 
or she is so angry with the other parent that paying any 
price (personal inconvenience, the children’ s unhap­
piness, o r the court’ s displeasure) seems worth it. 
Anything to avoid sharing the children with the former 
spouse! These cases, o f course, arc the ones that arc 
likely to end up back in court. When they do the court 
ordinarily attempts to use whatever means it has at its 
command to insure future compliance with its orcicrs. 
Depending on the state, it may merely lecture the 
custodial parent, it may punish the custodial parent with 
a loss o f  support money i f  visits arc not permitted, it 
may hold the parent who has disobeyed ihe court’ s 
order in contempt o f  court and place him or her in ja i l, 
o r it may order a change o f  the children ’ s custody to the 
other parent.

Detween these two extremes— the typical case in 
which people abide by the court’ s standards without any 
undue discom fort and the less frequent but highly visi­
ble one in which a custodial parent w ill endure the 
com t’ s displeasure rather than permit visitation— lies a 
third category. These parents, i f  left to their own 
devices, would avoid visitation regardless o f  society’ s 
expectations or a court order, were there not a sanction 
to enforce the court’ s decision. These arc the parents 
who permit visitation reluctantly, but in the end do per­
mit it precisely because they have been in form ed by the

court or their attorneys (o r their friends!) that they will 
be jailed o r deprived o f  their children o r support monies 
i f  they do not comply.

T o the extent, then, that laws on visitation set stan­
dards fo r acceptable behavior, what is their impact?
Their message fo r the parent who is given custody o f  the 
children is clear: perm it the other parent to visit with the 
children as frequently as the court o rder requires. But 
what statement, i f  any, is made about the behav; or o f  
the parent who is not living with the children'; W ha t is 
expected o f  that parent? W hat should be expected?

T o  place the issue in p e rfe c tiv e , let us review the 
roles o f fam ily members during the period when the !
fam ily is intact, then ask what differences divorce ought 
to make in those roles.

GENDER-BASED PARENTING
Twenty or thirty years ago, it would have been a fa irly 

simple matter to describe the typical fam ily . Father 
worked to earn the living and mother remained at home 
to rear the children. W o rld  W ar I I  was behind 
Americans, and media as well as society at large agreed 
that this fam ily structure was the correct order o f  
things. Upon divorce, the theory was that fathers would 
continue to earn the living fo r  their fo rm er families and 
mothers would continue to care fo r their children and 
remain at home.

Divorce law reflected these assumptions. It granted 
mothers custody in almost a ll cases, relying upon a 
presumption that children “ o f  tender years”  should 
stay with their mothers. It also authorized alimony 
awards that, when added to child support, in theory 
maintained the father’ s ro le as breadwinner and allowed 
the mother to maintain her fu ll-tim e ro le  as caretaker.
L ife  was probably never as simple, however, as these 
stereotypes suggested. For example, although "a lim ony 
drones" become a popularized notion, it is un likely that 
more than 10 or 15 percent o f  divorced v omen ever were 
awarded (let alone collected) any a lim ony at a ll, and it is 
not at all clear that fathers met these idealized obliga- j
tions or that mothers could in fact a ffo rd  to stay home 
with their children fo llow ing divorce. {Sec Wcitzman,
Legal Regulation o f  Marriage: Tradition and Change,
62 Calii’ . L . Rev. 1169, 1186, 1195 (1974).) The model, 
however, was consistent and visitation schemes were a 
natural adjunct to it. Fathers were prim arily responsible 
fo r financial com fort; i f  they chose to take paternal 
pride in their offspring , visitation was their prerogative.
Women, on the other hand, were responsible fo r  child 
and housccare functions. While they could not expect 
assistance from  their fo rm er husbands with such ac­
tivities, they could demand financial support.

Just when things began to change is not entirely clear.
Perhaps it was with D r. Spock and his generation o f  ad­
visors on the tasks o f  parenthood. Perhaps it was with
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essary and the parent who chooses not to visit
the increasing participation o f  women in the work force 
and the resulting shortage o f  fu ll-tim e caretakers within 
the home. Whatever the causes, the ro les o f  husbands 
and wives began to change.

Increasingly, fathers in intact fam ilies were expected 
to share in the joys and burdens o f  child care. N o longer 
was it sufficient to bring home the bacon on payday. 
F rom  baby bottles to L ittle League to father-daughter 
activities, fathers too had a ro le  in nurturing their 
children. By the time that notions o f  equality in house­
w ork and women’ s liberation appeared on the scene, 
fathers were already well-integrated into many aspects 
o f  child care that had once been the exclusive province 
o f  women. With the advent o f  concern fo r  equality be­
tween the sexes, a movement firm ly  begun was ac­
celerated. Women, too, were changing the nature o f  
their contributions to the fam ily . Increasingly, they par­
ticipated in the work fo rce during marriage and their 
warnings were essential to the fam ily ’ s economic 
survival.

This revolution, with its increased recognition o f  
women’ s roles outside the fam ily and its emphasis on 
sexual equality within the home, has prompted m ajor 
changes in divorce laws«iat«wsliagIyicnoug^iiov> rjtMCte 
•mostcoFthtrichangesvhayc^boen at least.iniUally: io the7 
/b#uefiLT6f.mfcnF First, new theories o f  spousal support 
recognized the growing economic activity o f  women by 
Cutting back sharply on-the availability o f alimony. 
Although alimony may have been a ho llow  promise at 
best, new spousal support laws combined witlvrcoTaull* 

^divorce laws have led to a model o f  divorce that em­
phasizes the woman’ s return ( i f  she had ever le ft) to the 
work force and economic self-sufficiency. At present, 
even those women who might wish to remain at home 
with their children arc increasingly being encouraged o r 
even forced to become wage earners.

A t the same time, the increased interest o f  fathers in 
their children as persons rather than belongings has 
prompted attacks upon custody laws that give a pref­
erence to mothers simply because they are women. Be­
cause o f  stereotypes and because most families continue 
to place the majority o f  nurturing responsibilities upon 
mothers, however, this change has not yet had a signif­
icant impact on the percentage o f  custody awards going 
to niothers;d l js stlll the norm for women to be awarded

There havc'b'ccn no revisions,'however, o f  laws concern­
ing visitation. Accordingly*.noncustodial parents (who 
continue to be men primarily) eontinue-to have visita- 

... >tioa' privileges that they m a y  ercrciue at theiroption.

T o  summarize: during marriage, both women and 
men in contemporary society share to one degree o r 
another both the financial support and the emotional 
and caretaker support o f  their offsp ring . Upon divorce, 
however, these roles may o r may not continue, depend­

ing upon the pleasure o f  the noncustodial parent. Even 
where child support is collected regularly, the custodial 
parent continues to share the economic burden o f  the 
fam ily with the other parent. But in almost a ll cases the 
custodial parent bears the sole defined responsibility fo r 
the care and nurture o f  the couple’ s children. This 
disparity has resulted in a phenomenon— today’ s single­
parent fam ily— that is increasingly drawing the atten­
tion o f disciplines ranging from  economics to mental 
health.

THE CHILD’S BEST INTERESTS
What is life  like fo r the single parent, and o f  what 

relevance is the law o f visitation? Government statistics 
establish thatStnaa-jring lRpaY^ In

^f976;tfili.'medfarnhcbffî oPfOTaÎ h8a'ded-ftrmilies-was'- 
on ly about ha lf o f  the c 13,374 median fo r  male­

headed families. Given the striking disparity o f  v/ages 
fo r men and women, and the dismal statistics on the en­
forcement o f  child support obligations, these Figures, 
though grim , are not surprising. What is, perhaps, sur­
prising to those who are not members o f  the mental 
health professions or have not themselves experienced 
life in a single-parent household, is the impaired quality 
o f  emotional relationships fo r many members o f  these 
families.

In a scries o f  articles that report the results o f  their 
studies on the impact o f  divorce upon children, scholars 
at the University o f  C a lifo rn ia at Berkeley and the Uni­
versity o f  Virginia have outlined multifaceted detri­
ments to children o f  divorce. (See, e.g., Wallerstcin and 
Ke lly , Divorce Counseling: A Community Service fo r  
Families in the Midst o f  Divorce, 47 A m u r. J . O r th o -  
p s y c h ia t . 4 (1977); Hethcrington, Cox and Cox, Di­
vorced Fathers, 25 Fam . C o o r d i n a t o r  417 (1976).) 
There is, o f  course, the initial trauma o f  their parents’ 
separation. There is, in addition, the anguish and grief 
over the loss, even in part, o f  the parent who will r.o 
longer live with them. While these pains arc inevitable 
so long as parents divorce, there arc other pains iden­
tified by these authors that may be avoidable, at least in 
part.

One o f  these problems is that o f  abandonment. 
Children are fu lly  capable o f  distinguishing emotionally 
between the parent whose partial absence is necessitated 
by a divided living arrangement, and the parent who 
simply chooses not tc visit with the child (even upon 
those occasions that remain available after divorce). 
T ota l absence o f contact with the noncustodial parent is 
a gratuitous pain— one that divorce does not require the 
child to bear, or at least one that divorce should not re­
quire. In addition, in many families the Hctherington 
and Wallcrstein studies have documented a striking 
decrease in the quality o f  the parent-child relationship 
between the child and the parent who retains custody!

(Continued on next page)
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This finding suggests that children may be doubly oereft 
o f  their parents fo llow ing divorce: the quality o f  their 
relationship with the parent who has le ft home is 
deci eased as their time together is lessened; their rela­
tionship with the parent with whom they live may be in­
ju red  in a way that these researchers tell us is significant.

This finding concerning the frequent deterioration o f  
the parent-child relationship between those who remain 
together fo llow ing divorce deserves analysis. The 
custodial parent, after a ll, is given a pretty heavy load to 
carry. Mot on ly is he o r she (most likely, she) in fa c t lo ft 
w iu  almost the entire financial support burden fo r  the 
fam ily in  a society where a woman’ s earning capacity a t*  
best probab ly .on ly allows her to skim somewhere slight­
ly  above the; poverty line; <She is le ft to handle the 
responsibilities o f  nurturing and caring fo r  her children 
without re liab le assistance from  society o r her fo rm er 
sp6use.**A recent O x fo rd  Centre study found that-fewer 
than SO percent o f  the noncustodial parents in England 
and Wales whose eases were sampled were in fact visiting, 
their childreft; the custodial parent had refused access in 
on ly 17 out o f  the 290 reported cases o f  nonvisitation. 
(See J. Eekelaar and E. C live , C u s to d y  A f t e r  D iv o r c e . 
Table 16 (O x fo rd  Centre fo r  Socio-Legal Studies, Fam­
ily Law Studies, Number 1, 1977).)

The rhetoric o f  the “ joys o l parenthood’ ’ has a 
ho llow  ring when one surveys the problems le ft t* the 
custodial parent. This individual is expected to work 
fu ll-tim e, to stretch lim ited funds, to care fo r  the 
physical needs o f  the children and the household during 
o f f  hours, and to supervise the children's intellectual, 
social, and m ora l growth. One wonders where any one 
person is to find the time, the skills, o r  the emotional 
and physical stamina fo r such demands. Surely there is 
no time le ft fo r personal growth o r recreation, especially 
i f  money is in short supply and babysitters are a luxury 
fo r  which there is no room  in the budget. Is it any 
wonder that (his person becomes less than the ideal 
parent and that relationships with children cannot be 
maintained as they were when both parents participated 
in at least some o f  these tasks?

Perhaps visitation fo llow ing divorce has a more pro­
found ro le  tnan that o f  retaining access rights to 
children. The law requires that the “ best interests o f  the 
child”  dictate the nature o f  custody decisions, including 
visitation matters, in most states. In  the m ajority o f  
cases visitation is essential not as a matter o f  parental 
rights, but as one o f  children's rights— llic ir best in­
terests— fo r two reasons. First, through continuing con­
tact with both parents, the children w ill be relieved o f  
the specter o f  abandonment that haunts some children 
o f  divorce. At the same time, i f  the parent with whom 
the children live is given some respite, however brie f, 
from  the duties imposed by the single-parent household, 
there is an enhanced opportunity that the children’ s

previous relationship with this parent w ill not be severe­
ly  disturbed and the children w ill benefit.

DUAL PARENTING
I f  we can agree that in most cases it would be helpfu l 

to children— both in their relationshps with noncusto­
dial parents and in their relationships with custodial 
parents— to have regular, generous visitation, what kind 
o f  legal structure is most likely to facilitate that result?

As mentioned earlier, reasonable societal expecta­
tions that are included in a c o u i .s  judgment w ill be 
obeyed by the m ajority o f  pr pie. And, fo r a smaller 
number, these w ill be obeye'-. even begrudgingly i f  there 
is a sanction that attaches to disobedience. Only in a 
small number o f  cases need we anticipate that active 
disagreement with the court’ s pronouncement will 
result.

Accordingly, my first suggestion is that courts begin 
to order noncustodial parents to visit with their children 
on a regular basis. (O f  course, such orders would be 
made on ly when there is a reasonable possibility that 
parental cooperation can be secured and when the par­
ties live nearby o r can make reasonable transportation 
arrangements.) In  my view, this is a tremendously im­
portant order, both as it affects the parent-child re la­
tionship directly and as it affects the child’ s welfare 
through its relationship with the custodial parent.

T o  be most meaningful, visitation should take place 
at times when normal parent-child interaction occurs. 
Thus, visits should take place both during playtimes and 
during times when chaufieuring o f  children, visits to the 
dentist, o r trips to the grocery store arc apt to take 
place. Child ren , in my view, need to know that the non­
custodial parent is a whole person— cnc who may need 
to go to the hardware store, o r one who may wish to go 
out with a friend at the cost o f  a bab' sitter— and not an 
idealized playmate who suddenly appears when it is con­
venient on ly fo r  entertainment purposes. Not on ly will 
this provide the child with a more realistic picture o f  the 
two whole people who arc his o r her parents; it will pro­
vide a more meaningful break in routine fo r the parent 
who bears the responsibilities fo r the less glamorous 
aspects o f  child rearing during most o f  the week. A t the 
same time, a good visitation program should leave some 
o f  the valuable weekend or vacation time to be shared 
by the child and the custodial parent. They, too, need 
time to play together.

Obviously this approach is a fa r cry from  ou r tradi­
tional model o f  visitation. Because it is predicated on 
the need fo r  continuing cooperative parenting by di­
vot ccd parties with children, I suggest a name fo r this 
proposal: dual parenting. (" J o in t custody," sometimes 
called "shared custody,”  is a quite different legal con­
cept, which calls fo r equal legal control over the child

(Continued on page 41)
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by Harvey C. Dzodin
Council to the White House Conference 
on Families

Recent unprecedented and p ro found changes have oc­
curred in American fam ilies and the laws affecting 
them. In examining those changes, the White House 
Conference on Families announced by President Carter 
fo r  1981 will re ly heavily on the expertise o f  the 
American legal community and the unique resources o f  
the American Bar Association’ s Section on Fam ily Law.

In announcing the conference, President Carter said 
that its main purpose “ w ill be to examine the strengths 
o f  American families, the d ifficu lties they face and the 
ways in which fam ily life  is affected by public policies. 
The conference will examine the important effects that 
the world o  ' work, the mass media, the court system, 
private institutions and other m a jo r facets o f  ou r society 
have on American fam ilies.”
> The conference is now in its early planning stages. 
Our recent e ffo rts have been focused on the selection o f  
a permanent s ta ff and identification o f  candidates fo r 
our National Advisory Committee. In addition, because 
wc arc committed to an open conference that reflects the 
pluralism and diversity o f  American families, wc have 
been seeking the counsel o f  a broad spectrum o f  in­
dividuals and organizations such as the ABA . In this 
regard the Section on Fam ily Law has been most 
cooperative in supplying help and advice and the con­
ference s ta ff members look  forw ard to a continuing in­
teraction.

As part o f  this interaction, the conference will be 
sending a representative to the A B A ’ s annual meeting in 
New Y o rk , not on ly to speak but to hear from  your 
speakers and especially from  individual Fam ily Law Sec­
tion members. Y ou r ideas and comments will be most 
helpfu l and welcome because laws affecting families pro­
mise to be an important component o f  the conference.

Possible topics o f  interest to the Section on Family 
Law that have been suggested to us include child ad­
vocacy, domestic violence, child snatching, parental and 
children’ s rights, foster care versus institutionalization, 
subsidized adoption, and an adoptee’ s rights to know his 
roots versus parental right to privacy. A lso suggested as 
possible topics arc nonjudicia l settlement o f  disputes, 
fam ily dispute settlement through arbitration and 
mediation, neighborhood justice centers as well as the 
diminution in the legal effects o f  marriage and the de-

ju rification  o f  fam ily law. A n important further 
possibility is the effect o f  legislation on families, e.g., tax 
and welfare laws.

We also project an international dimension fo r our 
conference. F o r instance, we have had enthusiastic con­
tact with academics, lords, barristers and solicitors in 
Britain. Additiona lly , we hope to have significant input 
from  the International Un ion o f  Fam ily Organizations 
in Paris who are currently in the process o f  setting up an 
International Documentation Center which would 
gather and provide comprehensive information concer­
ning the fam ily from  all countries.

Members o f  the legal profession can get actively in­
volved in the White House Conference on Families in a 
number o f  significant ways. These will be discussed by 
our representative at the annual meeting. In the mean­
time, because many states are in the process o f  organiz­
ing their own state conference, those who are interested 
in f’ -.iic ipating are urged to write their governor and 
make their desires known. Those who have any ques­
tions about the conference should feel free to contact us 
at the White House Conference on Families, Room 
541-F Hubert H . Humphrey Building, Washington, 
D .C . 20201.

We see the White House Conference on Families as a 
process that will include state conferences, regional 
meetings and privately-sponsored seminars and discus­
sions. Rather than regarding the conference as 
culminating in a five-day meeting in 1981, we view this 
event as on ly the beginning o f  a continuing e ffo rt.

We see the conference as a significant oppor­
tunity— an opportunity fo r fam ily members, research­
ers, policy makers and practitioners to examine the 
strengths and concerns o f  fam ilies. That opportunity 
must, however, achieve a balance which reflects input 
from  all these important constituencies. This perception 
o f the conference as an opportunity fo r initiating a pro­
cess, rather than as a response to the pathology often at­
tributed to the interest in fam ilies, is one that we hope 
will help set a positive tone fo r  the White House Con­
ference activities that w ill carry on long after the con­
ference is ended.

As President Carter said: “ Families are both the 
foundation o f  American society and its most important 
institution. In a world becoming more complex every 
day, ou r families remain the most lasting influence on 
our lives.”

Wc look forward to working with you on this unique 
and exciting conference.
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Attorneys Are Now Counseling Families 
on How to Get the Most Out of Local Bureaucracies.
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* I .

The concept o f  the fam ily as a complete social unit with 
the virtues o f  autonomy, self-sufficiency, and the ca­
pacity to solve a ll o f  life ’ s basic problems is a carry-over 

„ from  the idealized myth associated with the agrarian
past. It little resembles the bureaucratic pattern evolved 
in this era o f  industria lization and technological 
development.

Independence and autonomy may be desired by and 
fo r  families, but fo r  some fam ilies such independence 

: may lead to more problems than it solves since the
i fam ily lacks the resources to capitalize on indepen­

dence. Under conditions o f  father absence, economic 
instability, and isolation some external help may foster 
sufficient resources to keep the fam ily from  becoming a 
casualty in a complex and perplexing world .

What is needed is a theory (and a program growing 
from  it) that fosters a f i t  between the fam ily and 
bureaucracies created to help and, in some cases, sup­
plant the fam ily in tasks trad itiona lly tied to the family 

1 alone, such as social development.
In the early stages o f  its fo rm ation , the young family 

is usually operating with lim ited resources and develop­
ing a sense o f  its own autonomous structure and func­
tion. The period is characterized by the need fo r  young 
parents to develop themselves further and to shape their 
roles as individual adults as well as mothers and fathers.

The theory o f  shared function is the notion that fo r­
mal organizations and fam ilies coordinate their effo rts 
if they are to achieve their goals. It calls fo r mutual 
planning and articulation. It suggests clarification o f  

; goals and the development o f  mechanisms to achieve
goals. \

The early stage o f  the life  cycle is an optimum time 
fo r developing shared function. Attorneys counseling 
families faced with child-rearing problems should con­
sider encouraging the idea which would allow  the family 

1 to draw upon the economic and psychological resources
o f  the agencies.

Whatever scheme is developed, it must be clear that 
the bureaucratic structure and the fam ily are not in 
competition with each other; in many cases, their con­
cerns will conflict, but a sense o f  cooperation must

Adapted from  Pro fessor Hawkes’ s artic le "W h o  W ill Rear Our 
C h ild ren ?" which appeared in the A p ril 1978 issue o f  The Family 
Coordinator.

prevail. It must be explicit that a fam ily has not failed 
simply because it is assisted by the bureaucratic segment 
o f  society. A fam ily pays a high price fo r  help i f  the 
members are allowed to feel inadequate and subordinate 
to the professional expertise o f  the bureaucracy. Guilt 
and hostility, consequences o f  such lopsided partner­
ship, are disabling to the fam ily , not facilitating. In ad­
vising clients seeking help, attorneys can point out that 
sharing involves a reciprocal process o f  being able to in­
fluence as well as being influenced.

An understanding o f  the goals and functions o f both 
the bureaucracy and the fam ily w ill enable attorneys to 
work with the two groups.

DEFINITIONS
Bureaucracies are social structures developed by 

society to achieve certain goals. They are instrumcntally 
role-oriented in operation and emphasize objectivity 
and impersonality. They are usually built on merit, 
stressing performance as criterion Tor advancement in 

' the organization and, fo r that matter, fo r perpetuation 
o f  the organization.

They arc generally planned to have high stability and 
to exist fo r  long periods. Codes and rules are part o f  
their planned structure. They are also subject to public 
scrutiny. Whether part o f  the private or public sector, 
bureaucracies arc developed with an eye to stability even 
though permanency o f  membership is generally not a 
common characteristic.

Families arc primary groups usually described as a 
group o f  people living in a single household tied by 
bonds o f  marriage, b lood , or deep commitment. They 
arc expressive role-oriented and emphasize nepotism 
and subjectivity. The fam ily provides continuing 
membership regardless o f  age o r performance. It p ro­
vides fo r primary face-to-face contact, and membership 
is retained merely through staying alive. Nepotism 
rather than objectivity characterizes its personal 
policies. Because o f  its size and the diffuse nature o f  its 
function, it is well-equipped to react with speed and 
flexibility to non-uniform  events. It is a private opera­
tion and essentially not subject to scrutiny fo r efficiency 
o r economy o f  operation. The fam ily also provides a 
setting fo r the use o f  skills which a bureaucracy is ill- 
equipped to handle: feeding, elementary protection, ex­
hibiting and reciprocating affection , etc.

»
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It would be very easy, given the nature of the bureaucratic spirit,
Through the theory o f  shared function, the fam ily 

and bureaucratic organizations can be examined in a 
way which maximizes the contribution each can make to 
the betterment o f  the human condition. F o r shared 
function to play such a ro le , the poin t at which the in­
dependent systems meet o r  interface must be developed 
so certain services are not overrepresented o r wasted. It 
is a lso important that the au tonom y o f  each sharer be 
protected and that the dom inance o f  either in given 
circumstances be related to  its function. It  would be 
very easy, fo r  instance, fo r  the bureaucratic structure to 
attempt to standardize fam ilies. One function o f  a 
bureaucracy is standardization to ensure un iform ity o f  
response— a goal which tends to stifle  the uniqueness 
and adaptability o f  the fam ily  unit.

REVIEW PROCESSES
The theory o f  shared function assumes also that 

needed services are constantly being reviewed in light o f  
changing social conditions. A  mechanism fo r  such re­
view seems to be one o f  the most d ifficu lt tasks. Leaving 
the review to the bureaucratic interface may, indeed, 
tend to give dominance to the bureaucracy. The fam ily 
is at a disadvantage in that it has neither the expertise 
nor the resources to anticipate unmet needs and visual­
ize ways in which these needs might be met.
• One compelling reason fo r  citizen participation on 
boards and regulatory agencies is to make certain that 
the needs o f  the citizenry are not overlooked. Another 
useful way o f  inform ing planning groups o f  the needs o f  
a population is the public hearing. A  recent requirement 
that planned social-servicc program s and expenditures 
be advertised and hearings be held may be developing a 
model that can be exploited in a theory o f  shared func­
tion. Such developments shou ld be watched to deter­
mine whether this model can bring the bureaucrat and 
the citizen together.

How can a theory o f  shared function relate to the task 
o f  guiding the child’ s social development? Social devel­
opment means equipping the child with the skills and at­
titudes basic to effective functioning, in this culture. 
Socialization should focus on  developing skills and 
fostering attitudes which w ill make a child a competent 
and productive member o f  society. Developing these 
competencies in the child ca lls fo r  inculcating a strong 
learning drive, developing attitudes and skills which 
foster maximum physical growth and development, 
building a strong sense o f  em otiona l security, and laying 
a foundation fo r effective interaction with others. Indi­
vidual priorities may vary, but they w ill generally con­
tain elements o f  sound mental and physical health and 
techniques to foster their grow th and development.

SUPPORT SYSTEMS
As men and women become parents they must de­

velop roles fo r  which they may have great o r little

preparation. Much disruption can be mitigated by the 
development o f  support systems in the bureaus o f  soci­
ety. When support systems are nonexistent and families 
have dysfunctional child-rearing practices, fam ilial 
stress can have a violent impact on young children. The 
disruptive potential that the birth o f  a child can have in 
a fam ily is demonstrated in the 2300 cases o f  abuse and 
neglect o f  infants under the age o f  one reported in New 
Y o rk  C ity in 1975.

Examples o f  support systems designed to ameliorate 
child-rearing, already implemented in England and the 
United States, include:

• Parenta l stress hotlines that are staffed by sym­
pathetic volunteers trained to listen and refer clients 
to other social services.

•  Parenting groups that are facilitated by city and 
county agencies to provide an intimate forum  fo r 
vo luntary discussion o f  parenting problems.

• Education fo r  parenthood programs sponsored by 
state and federal agencies to provide adolescents 
with child-dcvelopmcnt background and experience 
in interacting with young children.

• Adult education programs that arc sponsored by 
school districts to provide parents with participat­
o ry  nursery school experience.

•  Extended fam ily centers that provide resources fo r 
isolated parents who arc acting out violence against 
their children.

• Health visitor programs so that parents with
' newborn and young children are provided with a

professional expert.
• Developmental fam ily centers, such as the Martin 

Luther K ing Fam ily Center, that provide home vis­
its and pre-school facilities to “ help families to help 
themselves.”

• Child care services designed to provide fo r care fo r 
children, in and out o f  the home.

Bureaucratic support services fo r the early stages o f  
social development have traditionally been o f  very 
limited diversity even i f  physical/medical evaluation o f  
the newborn is included. Pub lic health, as an example, 
is concerned with eliminating children’ s diseases. 
Toward that goal they have developed programs to 
blanket the young with immunizing shots. Pediatri­
cians, school nurses, mass media, and religious and 
social groups have been recruited to urge acceptance 
and participation o f  the public in such programs. Suc­
cess has been great when a clear and immediate threat 
has been perceived, as with po lio , and less great when 
the threat has seemed vague.

A clear partnership between the bureaucracy and the 
fam ily can often ensure greater success. I f  programs and 
procedures can be developed by both parties sharing 
responsibility, their chances o f  success arc improved. In

(Continued on pane 44)
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to attempt to standardize families
*

V

Family Characteristics
A b le to adapt with speed in meeting non-un ifo rm  event! 
H igh nepotism
M inim al qualifications fo r  membership 
Repository o f  low level skills ; i.e ., feeding, safety 
P rivate ly operated

\

Bureaucracy Characteristics
Capacity to  deal with large numbers 
Subject to public scrutiny 
Standardized 
H igh stability 
T ransitory membership 
Generally has access to public o r 

private resources

Family Function in Education
Get child to school 
Supervise homework 
Rein force school 
P rov ide psychological support

/
Bureaucracy Function in Education
Provide standardized mass education 
Provide stabilized funding 
Teacher certification 
Standardization in curriculum building

IN T E R FA C E  BETW EEN  
F A M IL Y  A N D  SC H O O L

Elected School Board Members

Figure 1. Shared function o f  education.

Fat.'.iiy Function in Education
Get child to  school 
Supervise homework 
Rein force school 
P rovide psychological support

Institution’s Function In Education
Provide standardized mass education 
Provide stabilized funding 
Teacher certification 
Standardization in curriculum  building

IN TERFA C E
Parent participation in classrooms 
Parent involvement on advisory committees 
Parent-Tcacher Association activities

Figure 2 . Expanded interface between fam ily and schools.

Young Family Characteristics Bureaucracy Characteristics
Lim ited economic resources 
Lim ited psychological resources 
Exp loring ro le  o f  parent 
Exp loring ro le  o f  spouse 
Developing sense o f  fam ily 

structure and functions

IN T E R FA C E  
Family Collective Characteristics
Psychological support to fam ilies 
C learer fam ily  goa ls/function , in 

child-rearing and parent!.ig 
H igher level o f  ability to asse.s

need fo r  assistance with child-rearing  ►-

Capacity to deal with large numbers
Subject to public scrutiny
Standardized
H ighly stable
T ransitory membership
Access to public or private resources

Figure 3 . The Collective as an interface between fam ily and bureaucracy as a mechanism fo r shared function o f  child social development.
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The Bottom Line

A report recently published by the Bureau o f  the Census 
presents a statistical portrait o f  young Americans. 
“ Characteristics o f  American Children and Youth : 
1976”  includes data compiled from  U .S . government 
sources such as surveys, decennial censuses, and vital 
statistics.

The m ajority  o f  the data has been published pre­
viously in Bureau o f  the Census or other government 
reports but this in form ation is collectively published as 
a matter o f  convenience to the interested user. The 
report also includes some data published fo r the first 
time.

Focusing on persons under 25 years o f  age, the report 
traces changes among children and youth in the areas o f  
population growth and distribution, migration, educa­
tion, marital status and living arrangements, the birth 
rate, mortality and health, labor force participation, oc­
cupation, income and poverty status, voting, and crime 
and victimization.

Some o f  the highlights o f  the report arc:
•  On Ju ly 1, 1976, American children under 14 years old 
totaled 48 .3  m illion . As a result o f  the decline in the 
birth rate over the past decade and a ha lf, children have 
become a steadily decreasing proportion o f  the total 
population (from  30 percent in 1960 to 23 percent in 
1976). Under the Scries I I  population projections, the 
number o f  children would drop to about 46.2 m illion in 
1980 and then rise to 52 .9 m illion by the year 2000.
•  Data collected in the October 1974 and February 1975 
Current Popu la tion Surveys indicated that o f  the ap­
proximately 40.8 m illion children 3 to 13 years o ld  in the 
United States, about 8 out o f  10 were generally cared fo r 
by one o f  the parents while the children were not in 
school. Fa irly  small proportions were taken outside 
their home fo r care; fo r example, to the home o f  a 
relative o r to the home o f  someone who is unrelated to 
them (about 3 percent to each), o r to an organized day 
care center (about 1 percent).
• Eighty percent o f  the children under 18 years old in 
1976 lived in families with both o f  their parents present. 
Most children not living with both parents lived with 
their mother.
• In 1976, about 28 .2 m illion children, o r 46 percent o f  
a ll children under age 18, had mothers who were work­
ing or seeking work, up from  39 percent in 1970.
• The American youth popu lation 14 to 24 years old on 
Ju ly 1, 1976, was estimated to be 45.1 m illion . This 
figure represents an increase o f  roughly 20 m illion , o r 
about 84 percent, over the 24 .5 m illion in 1950. Under

the Series I I  projections, the youth population 14 to 24 
years old would decline by about 7.1 m illion persons by 
1990 from  its 1976 level o f  45.1 m illion. Between 1990 
and 2000, the number o f  youth would increase by 2.8 
million .
•  American youth are a highly mobile group. Rates o f  
residential mobility over a 1 -year interval reach their 
peak at ages 20 to 24; at this age group the rate o f  mov­
ing within the United States in 1975-76 was 38 percent.
• The vast m ajority o f  America’ s youth in 1976 lived in 
families (generally either their own o r their parents’ ) . 
About 87 percent o f  young men and 89 percent o f  young 
women were members o f families. About 25 percent o f  
the men 18 to 24 years old were maintaining a fam ily, 
and about 38 percent o f the women were wives in 
husband-wifc families.
• The median income o f  husband-wifc families with a 
husband 14 to 24 years old who worked year round fu ll 
time in 1975 was S 12,090. I f  the wife was in the paid 
labor fo r :e  in a husband-wifc fam ily, the median in­
come was 513,185.

Popu lation Growth and Distribution o f Persons 
■ U ider 25 Years Old By Age: 1950 to 2000
(Estimates and Scries I I  projections as o f Ju ly  1, 

including Armed Forces overseas)
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Shared Custody [
(Continued from page 9)

One o f  the m ajor arguments put fo rth  to support this 
assumption is that people who can’ t agree to stay mar­
ried aren’ t going to be able to cooperate in child-rearing 
once the marriage is over. This presupposes that the 
only thing married adults can agree to am icably is to 
stay together and that anything else must be seen as 
pathologically unsound. Thus divorcing parents are im ­
mediately cast in the ro le  o f  enemies, an idea fostered by 
the adversary system. W hile it may be logical fo r  an at­
torney to  view the situation this way, it may be very in­
appropriate fo r  the needs o f  the fam ily involved.

Secondly, one continually hears divorcing parents 
referred to as too immature, too unstable, and fa r to o  
emotionally upset to work out some reasonable arrange­
ment fo r  the children. But even though the adults may 
not be successful marriage partners, that doesn’ t mean 
they can't be successful parents once the pressures o f  the 
marriage are diminished.

Characterizing all divorcing parents as neurotically 
selfish antagonists who don ’ t care about scarring their 
o ffsp ring as long as they get revenge on each other is 
highly un fa ir to the many parents who don ’ t wish to use 
their children as weapons o f  power.

A third reason why lawyers are hesitant to encourage 
jo in t legal and physical custody is fear that the judge 
won’ t consider it as a viable so lution. In many cases the 
parents, who practiced sharing during the months o f  
separation prior to filing fo r dissolution, were counseled 
by their attorneys that such solutions were unsuitable, 
unrealistic and likely to be thrown out by the judge cur­
rently hearing fam ily law matters. One lawyer said, “ I 
don ’ t want to raise my client’ s hopes, on ly to have 
everything fa ll apart when His o r Her H ono r lets out a 
hoot o f  dismay and refuses to consider the question fu r­
th e r."

Although I have observed and then talked with some 
judges who arc opposed to any fo rm  o f  sharing, I have 
also found many who w ill award jo in t legal and physical 
custody provided that the parents (and their attorneys) 
know what they arc getting into. I f  the parents are in 
agreement about who will take responsibility fo r  what 
aspects o f  child-rearing, what kind o f  after-school care 
is needed, how the bills w ill be divided, and any other 
pertinent things the judge wants to ask about, the 
magistrate is more likely to accept their plan than i f they 
simply petition fo r some vague, utopian equality o f  
parenting but haven’ t done their homework about mak­
ing it a reality.

> FATHER’S FIGHT
In one case the judge denied jo in t custody afte r both 

nartics had stipulated to it, on ly to be confronted by the 
father appearing In P ro  Per with numerous letters, 
witnesses and a very firm  appeal fo r the judge to recon­
sider. Among those letters was one from  the day care

cent_r where the. shared child had been enrolled fo r the 
last year and a ha lf. The teacher made a very telling 
point when she pleaded with His H ono r “ to recognize 
and validate the cooperation and consideration these 
parents have been willing to show in order to arrive at 
their request fo r  shared custody." The judge did indeed 
reconsider and that fam ily now has the security o f  legal 
sanction fo r  what the parents might have continued do­
ing anyway.

PSYCHOLOGISTS SKEPTICAL
The idea o f  providing the children o f  divorce with two 

separate but equal homes meets with a fair amount o f  
skepticism within the psychological community as well. 
Yet just as the attorneys’ arguments against sharing are 
largely based on assumptions o f  hostility and the inabili­
ty to cooperate between divorcing parents, the 
psychological arguments assume parents are unable or 
unwilling to consider the needs o f  their children as well 
as their own.

Psychologists generally attack the idea o f  dual 
households as being detrimental to the children fo r a 
variety o f  reasons. It was cautioned that the youngsters 
wouldn't know where "h om e "  was, would become 
manipulative o r devious in order to promote fighting 
between the parents, o r would su ffer from  divided 
loyalties and end up feeling insecure about who has 
what authority over them. Added to all this was the 
automatic assumption that the youngsters would be 
• shuttled back and fo rth , " lik e  a yo -yo " as one profes­
sional put it, and forced to comply with some arbitrary 
timetable set up fo r the convenience o f  the parents.

A b rie f examination o f  these attitudes in the light o f  
the reality o f  shared custody puts an end to some o f  
these erroneous suppositions. T o  begin with, one o f  the 
m a jo r reasons fo r sharing custody is to allow the o f f ­
spring more natural and com fortab le interaction with 
each parent. Consequently the sharing parents 1 spoke 
with worked with the children to determine actual time­
tables o f  exchange once the system got started. Far from  
adhering to a rigid schedule, most o f  these adults were 
anxious to find whatever method seemed to work best 
fo r  everyone. Some reviewed their situation on a regular 
basis, while others simply tried new arrangements when 
the old ones no longer seemed suitable.

The question o f  divided loyalties simply did not seem 
to exist fo r the children I interviewed. They felt free and 
com fortab le about loving each parent. The youngsters 
had none o f  the usual guilts and resentments that stem 
from  continuing to love a noncustodial parent in the 
traditional sole custody situation. One little girl ex­
plained that sharing evolved in her ease because "m y  
parents love me enough to let me love both o f  them ."

As fa r as knowing where "h om e " was o r who has 
what authority, this problem  also appears to be more
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theoretical than real. A ll the fam ilies had a firm  policy 
o f  "w hen in Rome, do as the Romans d o .”  Children 
readily understand that certain rules which hold in one 
home may be different from  r i le s  in the other.

Where the youngsters are concerned, consistent com­
munication between the adults generally avoids either 
accidental o r intentional manipulation on their part.

Sharing also has the effect o f  disarming the child o f  
one very classic angry reaction. The cry " I  want to  go 
live with Daddy! ”  doesn’ t carry much weight as a threat 
if, in  fact, she is going to live with her father in another 
few days o r weeks anyway.

It should be stated that shared custody as a means o f  
rearing children is not w ithout its problems. But they 
appear to be the normal, human hazards encountered 
by any fam ily , whether "in tac t”  o r not. And certainly 
sharing does seem to do away with a number o f  the 
negative situations that sole custody usually creates.

There are two arguments advanced by lawyers and 
psychologists which deserve to be looked at separately 
because they are both valid and important considera­
tions in every case. Attorneys warn that jo in t legal and 
physical custody opens the d oo r fo r  one parent to legal­
ly snatch the child and move to another state, wherein 
he o r she can file fo r sole custody. And psychologists 
point out that i f  one or both o f  the parents has not been 
able to accept the divorce em otiona lly he o r she may use 
a sharing arrangement as a way to keep track o f  the ac­
tivities o f  the form er spouse.

CONSIDER MOTIVATION
Both o f  these considerations boil down to a question 

o f  motivation; are the parents seeking shared custody 
fo r the children’ s sake or simply as a p loy to mask other 
intentions? I t ’ s quite probable that there have been and 
will be in the future cases where the good faith o f  the 
parties is questionable and these people may see shared 
custody as a means to other ends. Yet can one honestly 
suppose that such parents won’ t find ways to snatch the

children, to spy on their ex-partners, o r to continue their 
battles whether o r not sharing is available to them? Is it 
fa ir o r reasonable to deny so many other parents the op ­
portunity to implement sharing simply because a few 
people may seek to misuse it?

Obviously shared custody is not fo r  everyone. Some 
couples are indeed so locked into their personal battles 
that they forget their responsibilities as parents. Others 
simply can’ t find a way to fit it com fortab ly into their 
concepts o r expectations o f  divorce. And some children 
refuse to participate in such arrangements, particularly 
i f  they do not get on well with one o f  their parents.

But fo r  an increasing number o f  people it is proving 
to be a workable and positive solution, one which 
benefits not on ly the children but the parents and state 
as well. Fathers who share are fa r less likely to disap­
pear, leaving their ex-wives and youngsters to rely on 
welfare. Mothers who are not burdened by the sole 
responsibility o f  raising their children alone are le— 
likely to hassle and harangue either offspring o r ex- 
husbands, creating endless battles over money, visita­
tion hours and various other complaints. And the 
children have the advantage o f  two loving and suppor­
tive homes, a real knowledge o f  and interaction with 
each parent, and the security o f  experiencing both 
parents' love in action, not just in words.

Surely it is time fo r the professionals in the divorce 
field to recognize the validity o f  shared custody and be 
willing to suggest it as an option to their divorcing 
clients. Not every fam ily can o r will want to make use o f 
it but fo r those who are interested in exploring the 
possibilities, working out the details o f  a sharing ar­
rangement can be the first step in turning an angry 
battle into a constructive situation. To fa il to point out 
this alternative to the traditional sole custody system is 
to continue to rob the children o f  divorce o f  h a lf their 
birthright and thereby add needless trauma to an 
already painfu l situation. ■
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(Continued fro m  page 17)

parents who can work together out it seems that those 
are few indeed. Orders must be drafted with the thought 
o f  enforcement and the carefu l draftsman must also 
consider such items as travel expenses and mode o f  
travel provisions i f  one parent moves. A lso , a clause 
allowing a noncustodial parent access to a sick child can 
cause remarkable recoveries.

N o visitation discussion would be complete without 
consideration o f  grandparents. Many states now 
recognize grandparent visitation as an independent 
right. Access fo r grandparents o f  noncustodial parents 
could vary from  one weekend per month when they 
reside in the same area to one week in the summer. 
Some factors to consider arc allow ing the grandparent

to pick up the child when the parent is unable and the 
subsequent rights o f  grandparents where a non­
custodial parent dies and adoption by a step-parent 
looms on the horizon. Carefu l planning can provide the 
grandparents with a court ordered relationship that at 
the minimum would require notice to them and an op­
portunity to contest such an adoption.

When considering visitation privileges, attorneys 
should remember that people can and do change and 
careful reflecting on future changes is essential. Judges 
are always appreciative o f  well-thought-out recommen­
dations and with careful draftsmanship, a knowledge­
able fam ily law attorney can anticipate many o f  the 
problems ahead and plan fo r them. ■
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Children Who C o p e s
(Continued from page 5)

added, with some disdain, “ They fight over little 
things.”  When asked what she does when they fight, she 
retorted, “ W hat do you th ink I do? I leave the room , o f  
course.”  The on ly clue she gave to continued underlying 
upset was her response when asked fo r  advice regarding 
what to tell a six-year-old whose parents were undergo­
ing divorce. She hesitated considerably and then o f ­
fered, “ I ’ d tell her a jo k e , o r make her laugh. I don ’ t 
like to see children unhappy. It makes me nervous.”  A t 
school, Karen was reported to be an excellent student 
but given to tense, sh rill verbal outbursts and having 
some difficu lty in making and holding friends. The 
teacher found that she could calm the child best by plac­
ing her on her lap and did so on occasion. The school 
was also aware that the child spent a lo t o f  time after 
school without adequate supervision, and that she 
sometimes came to school without lunch, at which time 
the "eachers scurried about to provide fo r  her. 
Sometimes the child would suddenly make remarks to 
the teacher: “ M y mother bought me fifteen dresses 
yesterday." O r, “ My mother gave me lots o f  money 
yesterday. Just lots and lo ts ."  The teacher had been 
moved to considerable caring and compassion by what 
she sensed as Karen ’ s loneliness. Some mothers in the 
neighborhood will not perm it their children to play with 

. Karen because, in their view, she has so little supervi­
sion.

This case hi_,nlights several conceptual issues in this 
subsample 01 the children who improved. Karen has 
been able to gel and maintain adult attention, to use 
adults as resources, to learn well, to show pride in her 
achievement, and to express a desire and interest in 
growing up. She has demonstrable competence in her 
capacity to deal successfully with her environment, in 
response to the perceived threat. Specifically, Karen 
makes good use o f  her intelligence, pcrccptivcncss, 
clarity, excellent memory, aggressiveness, courage, and 
flexibility, and o f  her capacity to reach out and main­
tain emotional contact with people. Yet, she has been 
and remains lonely and at times intensely unhappy. 
Much o f  her neediness, her un fu lfilled  longing to be 
cared fo r , her desperate concern with what belongs 
rcliab'y and predictably to her, is in the process o f  being 
covered up, denied, and transmuted into a bratty, 
sometimes hard, sometimes jaunty early independence, 
reflected in I r r  manner and in her precocious, almost 
adolescent, jaundiced view o f  her parents. Her inter­
viewer remarked w ryly, “ This is no child to entrust with 
fam ily secrets at a p a rty ."  Karen ’ s need to avoid and 
deny emerges most clearly in her suggestion that the 
unhappy child whose parents arc divorcing should be 
told a joke , as well as in her sudden assertions to the 
teacher o f  her mother’ s extraordinary indulgence and 
bounty. Wc may ask, what is this youngster's capacity

to be responsive to her own feelings, to her needs fo r 
com forting , to many needs that remain unmet? T o what 
extent, also, is it possible fo r  Karen and other children 
like Karen to receive from  other adults, namely from  
teachers and other people in their environment, the a f­
fectionate carc and consistent concern that Karen feels 
are lacking in significant ways at home, despite the ef­
forts o f  both her parents and their genuine, albeit con­
flicted, concern and affection':

F ina lly , we must ask, at what point in her develop­
ment is it appropriate to observe and assess outcome? 
F o r example, the degree to which Karen’ s defensiveness 
is related to her entry into latency and her consequent 
need to resist regressive pulls and reject intense feelings 
may on ly become evident from  the hindsight o f  observa­
tion in later life  stages.

Karen ’ s overa ll psychic state at this time can best be 
summarized by her parting story at our last interview. 
She drew a building on the blackboard and told the 
fo llow ing story : “ I t ’s a hospital. A little boy just came 
home from  the hospital. He was hit by a car, but now he’ s 
O K .”  And she sailed out.

I f  we look at the other improved children in this 
youngest subgroup, at least three are bright and percep­
tive and well able to make use o f language to com­
municate with their parents and with us. “ Daddy, let’ s 
have another ta lk ,"  Jimmy said, as he started to cry on 
the way home from  their visit with his mother. These 

. children showed a good sense o f  reality discrimination 
and seemed able at an earlv age to separate fantasy and 
reality. They did not seem to take blame fo r the divorce 
in their fam ily . We were somewhat surprised a l their 
responsiveness and pleasure in their contacts with us, 
some o f  which must also have been evident in their rela­
tionships with their teachers and baby-sitters and may 
well have resulted in the development o f  their own sup­
port system. On ly a few weeks after his mother had sud­
denly left the fam ily , Jimmy, with sweetness and not a 
little flirtatiousncss, threw his arms around the inter­
viewer and surprised her with a kiss as lie left his second 
hour. A ll o f  these children struggled hard to understand 
and explain the fam ily disruption and to deal with the 
loss. They used projection: “ My sister is a crybaoy. She 
cries fo r my daddy ." They used denial through fantasy: 
“ My daddy sleeps in my bed every night.”  But when 
pushed, the child admitted sadly, “ 1 don ’ t really sec him 
enough ." They reversed the loss and transformed it into 
a gain: “ 1 have two families now. 1 have two mommies 
and one daddy.”  And they held steadfastly and loya lly 
to their relationship with their mothers and fathers. 
Karen rejected her m other’ s boyfriend’ s overtures 
crossly: “ You are not my daddy!”  Among the 
responses we saw at the end o f the first year in many o f  
the improved children were stoical accepta;' ^uragc,
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early independence, sometimes brattiness, an early 
capacity to modulate needs and feelings in relation to 
others, and a capacity to bear loneliness and psychic 
hurt without enduring regression.

THE MIDDLE PRESCHOOL GROUP
The middle preschool group consisted o f  11 children, 

five boys and six girls, age three years, nine months to 
fou r years, 10 months at the time o f  the first assessment. 
A lthough the tu rm oil around these children was 
moderate and no custody battles were threatened, the 
incidence o f  p o o r outcome in this group was dismay­
ingly high. Seven o f  the ten children whom we reached 
at fo llow -up, two boys and five girls, were worse than 
when first seen. Three children appeared better: two 
boys and one girl. And o f  these, one boy who had in­
itia lly been considered by us in serious psychological 
d ifficu lty , had been referred at the assessment time fo r 
psychotherapy. Accurately, there fore, only two children 
o f  1 1 , one boy and one g irl, in this m iddle preschool 
group can be considered within a category o f  relative 
stress-resistance.

The two children shared at the outset the worries, 
fears, and preoccupations o f  their peers who became 
worse. L ike a ll the children in this group, they, too, 
were initially pa in fu lly bewildered by the fam ily disrup­
tion, and frightened at what they considered to be their 
own replaceability and the possible loss o f  the remaining 
custodial parent. Un like the other children in this 
group, these two children who improved seemed less 
blaming o f  themselves fo r the fam ily disruption and the 
father’ s departure.

Frank was one o f the children who improved. First 
seen at age fou r years, three months, Frank had been his 
mother’ s favorite child, and his self-esteem, although 
shaken, was still high. At the time that we saw him, he 
was frightened. He was fea rfu l o f  losing both parents 
and had become clinging, tearfu l, petulant, and sulky at 
home. He refused to discuss the fam ily rupture with our 
interviewer and denied any unhappiness, although he 
was obviously in c jnsiderab ly psychic pain. He offe red , 
with a conscious e ffo rt to save face, “ 1 don ’ t miss my 
father. I see him all the time. It's just like always.”  Our 
gentle e ffo rts to probe led him to question his mother on 
the way home from  the interview. He asked, “ Is Daddy 
going to get another wife? Another dog? Another little 
boy? W ho is to b lam e?" A lthough he allowed himself 
to ask these questions o f  his mother, at no lime with us 
o r with his mother did he express the many acute feel­
ings attached to these questions. Throughout his several 
hours o f  contact with us, F rank produced many draw­
ings o f  animals, o f  flowers, sometimes a fam ily poi trait 
that included both parents. Otherwise he spent his time 
straightening up the office , lining up pens, papers, and 
toys in rows to his liking. W e were interested in his 
nonexpression o f  fears, anger, o r concerns directly, 
either in conversation, play, o r art, and his use o f  the o f ­
fice as a microcosm in which he could reestablish the

order, continuity, fam iliarity , and control that were ab­
sent in his world at that time. W e were also interested 
that he complained when his sessions ended.

By the first fo llow -up , F rank had reorganized. He ap­
peared charming, confident, calm , serious, and po:sed. 
He seemed to have made an early entry into latency, was 
proficient in sports and considered in  excellent student. 
H e was intensely competitive in school and with his 
peers.

Frank was eight years o ld  and in third grade when he 
was seen again in the second fo llow -up . He had sustained 
severe stresses in his life in the intervening years, in­
cluding one parent’ s m a jo r operation. He had begun to 
show some strain, which was reflected in complaints o f  
fatigue, d ifficu lty in concentrating at school, and preoc­
cupation with fantasy superheroes. Yet, in a ll, he was 
still doing exceedingly well. He had entered a new class 
that year, in a new school, with very aggressive boys 
who banded together to exclude him. Frank had learned 
jud o , and by the end o f  the year had established himself 
by “ socking a kid in the m outh .”  His intense com­
petitiveness with peers continued in school and on the 
playground. He was described as having good relation­
ships with parents and teachers. The interviewer com­
mented, “ Frank struck me as a fine boy with a great 
deal o f  intelligence, sensitivity, and good looks. Yet, 1 
missed a sense o f  humor and the playlike features that 
one finds in many eight-year-olds whom I see. His 
pleasures seem tied to competition— hard competi­
tion— and winning.”  When asked fo r  advice fo r a child 
whose parents were divorcing, Frank said seriously and 
stoically, “ I ’ d tell the kid to live with it (the 
divorce)— to try not to worry . It w ill turn out O K .”  For 
the parents, lie advised, “ Take care o f  him. Have fun 
with him. Have some treats fo i him, too .”  Frank also 
raises issues sim ilar to those represented in Karen, 
namely, the question o f  the extent to which his capacity 
fo r pleasure and play may have been sapped by his ex­
traordinary and successful response to the many severe 
stresses o f  the past few years. His intense com­
petitiveness and drive to win may have served him in 
good stead in maintaining his developmental course. 
They may propel him to very high achievements but 
may also have a psychological to ll, whose fu ll effects on 
his emotional life  and capacity fo r contentment may not 
yet be evident.

A lthough wc shall not attempt to generalize about 
this group from  these two children, Frank also il­
lustrates one o f  the important findings with these 
children, namely, that there is little evidence in our 
study that preschool children who arc able to articulate 
their feelings necessarily do better than those who deny, 
avoid, o r otherwise shy away from  s ch expression. It is 
difficu lt to assess how much o f  any child’ s behavior 
reflects restraint, reserve, conscious avoidance, and/or 
denial, o r an admixture o f  these. Nevertheless, the fact 
remains that several o f  the preschool children who im­
proved were not able o r willing, in their contacts with
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us, to express in play o r conversation o r drawing the 
feelings that could be in ferred from  their tenseness, 
restlessness, and symptomatic behaviors. O u r evidence 
is that they did not ta lk  to other adults, either, at this 
time.

These improved o r stress-resistant children, by and 
large, did have, hi ou r experience, a remarkably clear 
and differentiated perception o f  happenings in their 
particu lar world and o f  many o f  the details and implica­
tions o f  the fam ily rupture. This clarity was often not 
found in their peers who did poorly , in whom we more 
often found a denial o f  the events, a clinging to fantasy 
remarriage o r  reconciliation, and a lack o f  clarity in 
separating wishes from  reality. It seems important, in 
this regard, to distinguish denial o f  the reality from  
denial o f  pain fu l feelings o r fears. The improved 
children seem clear about reality but are able, often, to 
avoid, deny, o r conceal pain fu l feelings until they can 
deal with these in their own good time. These observa­
tions have obvious implications fo r clinical assessment 
as well as programming. It is important to intervention 
theory that such avoidance o r denial o f  feelings at the 
initial contact, namely at the time when the stress is at 
irs height, is not predictive either o f  the adjustment at a 
later date, o r o f  the later capacity to deal with these feel­
ings successfully.

THE OLDEST PRESCHOOL GROUP
The oldest group o f  preschool children included 14, 

nine boys and five girls, whose ages ranged from  five 
years to  five years, 1 1 months at the initial assess­
ment. A l the time o f  the parental separation, many o f  
these children experienced heightened anxiety and ag­
gression, which became manifest in their restlessness, 
whinincss, moodiness, general irritability, and symp­
tomatic behaviors that included phobias, sleep distur­
bances, compulsive eating, aggressive outbursts, and a 
driving search fo r physical contact and attention from  
adults. These initial responses to the fam ily rupture 
seemed more diverse, from  the outset, when compared 
with those o f  the younger children.

In addition, one o f  the distinguishing attributes o f  
this o lder preschool group was the greater consistency 
between their predominant psychological stance at first 
observation and the characteristic patterning o f  defen­
sive and coping mechanisms evident at the year's end. 
The children who were worse at follow -up were, with 
one exception, very troubled at the initial counseling. 
Sim ila rly , a ll but one child in this age group were im­
proved o r in relatively good shape at the initial counsel­
ing. There fo re , these initial clinical findings may have 
somewhat greater predictive value and can, perhaps, be 
used somewhat more re liab ly fo r early intervention and 
re ferra l than those o f  the two younger preschool groups.

Several o f  the oldest children seemed, from  the start, 
capable o f  maintaining some degree o f  psychological 
distance o r perspective vis-a-vis the parental conflict. 
One boy expressed what seemed to be genuine re lief at

being separated from  his father. Several others, despite 
their anxiety, sadness, and anger, appeared able to con­
tinue their lives in school, play, and with peers without 
significant impediment. A t follow -up, these children 
were members o f  the group that was doing well. In all, 
seven o f  the 14 children in this older preschool group (50 
percent), six boys and one girl, may be considered to 
come within a subgroup o f  stress-resistant children who 
had indeed been able to experience the family separation 
and the ensuing year o f  disequilibrium without evident 
long-term detriment to their psychological develop­
ment. The vulnerable children included fou r girls and 
one boy who appeared significantly worse at the first 
fo llow -up , and two additional children, both boys, who 
continued to appear as vulnerable at follow-up as they 
had at the earlier examination, although they had not 
lost ground.

Much like that o f  the younger improved children, the 
mother-child relationship o f  these improved youngsters 
seemed to have improved by follow -up. The intense tur­
moil and parental fighting present in five o f  the seven 
children’ s families at the time o f  the initial evaluation 
had diminished. And in a ll except one o f the families, 
the mother was feeling better than at the time o f the in­
itial examination.

Several o f  these mothers had special relationships 
with the boys who improved. O f the six boys in the im­
proved group o f  o lder preschool boys, three were the 
on ly boys in a sibship o f  three and enjoyed a preferred 
relationship with their mothers, especially when com­
pared with their o lder sisters, whose relationship with 
their mothers was burdened by overt conflict and anger. 
The pattern o f  preferential treatment o f the boy was 
particu larly evident in the two families in which the one 
boy was also the youngest child. The one girl in this 
group o f  children who improved was also the youngest 
child and had been, from  the start, closely identified 
with her mother. H er r  der brother was encountering 
considerable d ifficu lty  \  his adjustment in the family.

Yet, by and large, it should be said that most o f  the 
six mothers o f  the improved children were undergoing 
considerable stress in the year following the parental 
separation. On ly one mother was, in fact, competent 
and intact in her functioning a l follow -up. Three 
mothers had a history o f  serious somatic illness com­
plicated by psychological components and sequelae, 
two o f  these families were in serious economic straits; 
a fte r p a in fu lly  extricating themselves from  a 
humiliating marriage in which they had suffered 
physical and psychic abuse over many years. A fifth 
woman was suffering from  chronic depression. At least 
two o f  these families were in serious economic straits; 
three mothers had begun to work fo r the first time after 
the parental separation; a ll but two were worried about 
finances. Yet, with one exception, none o f these women 
burdened their children’ s visitation with their fathers, 
nor were the children subjected to criticism o r rejection 
i f  they expressed interest o r eagerness in seeing their



fathers. In brie f, these children were not made to  feel 
central in the continuing parental struggles, despite 
resentments that continued to smolder in f v.ur o f  the six 
families.

O f the six oldest preschool boys who improved o r 
held on to previous good adjustment, two openly re­
garded the diminished contact with the father as an op­
portunity to establish a not unwelcome distance. David, 
age five, the youngest o f  fou r children, had been the ob­
ject o f  his father’ s most significant attachment during 
the marriage, as well as the target o f  his frequent, bitter­
ly  sarcastic, critical outbursts. His mother attributed the 
deterioration o f  the marriage in part to parental riva lry 
over the child ’ s affection. David appeared, in his initial 
contact with us, as a whiny, immature, unhappy little 
boy v h o  was anxiety-ridden at school and on the 
playground and stridently tyrannical at home. A fte r the 
parental separation, the father began to visit weekly, 
but his visits included a ll o f  the siblings together, and 
the relationship with David became, as a result, less in­
tense, less all-encompassing, and less geared to serving 
the father's changing moods and pressing needs. David 
expressed satisfaction with this new arrangement. At the 
end o f  the first year, the boy appeared to have made 
almost two years o f  growth; he was significantly freer to 
use aggression in his relationship with his peers, con­
siderably less fearfu l, and surging ahead in academic 
and social learning. At the four-year m ark, the report 
wc have indicates that the boy, now age nine, is still do­
ing splendidly and is a source o f  pride to his mother and 
his teachers. Before the second fo llow -up , the fam ily 
had been living fo r several years at a considerable 
distance from  the father. It may well be that cir­
cumscribing the pathological relationship with the 
father has promoted this youngster’ s development.

I f  one looks at the quality o f  relationship between 
these fathers and the improved subgroup o f  oldest 
preschool boys, it seems that fou r umong six had fathers 
whose relationships with these children were profoundly 
disturbed. The attenuation o f  these relationships, 
however painfu l to the children, may have nevertheless 
set the children free from  bonds that were impeding 
their development. A ll but one o f  the children in this 
subgroup saw their fathers fou r times a month during 
the first year. None o f  these fathers deserted o r overtly 
rejected their children. One father moved to a distant 
city and saw his son on holidays and weekends. The 
father's relationship with the one little girl in this im­
proved group was closer and warmer at fo llow -up than 
at the time o r the separation, when he refused to visit 
fo r several months because o f  his pain and jealousy.

O f  the three mothers who had remarried at the time o f 
the first fo llow -up, two o f  the children had important 
and loving relationships with their stepfathers. For ex­
ample, Frances, whose mother remarried shortly after 
the divorce, acquired a new stepfather and several older 
brothers at the same time. Frances occupied a special 
place in this household as the on ly girl and the youngest

child. This ro le  seemed to enhance her feminine iden­
tification as well as her closeness to her mother. The 
child’ s unusual prettiness, charm, and warmth were 
significant factors in evoking the gratifications she 
received.

A t least three o f  the children in this oldest preschool 
group seemed to have been protected from  the pressure 
o f  parental needs and from  exposure to parental 
violence and seduction by the presence o f  another sib­
ling who more directly sustained the pressures o f  the 
parental needs and conflicts. It is o f  interest that o f  two 
brothers in one fam ily in this oldest preschool group, 
the o ld e r boy showed signs o f  considerab le 
psychological deterioration at the end o f  the first year, 
whereas the younger one seemed to have negotiated the 
year’ s hurdles with more success.

Academically and socially, the seven improved 
children in this older preschool group were doing well at 
fo llow -up. One child had a m inor speech problem fo r 
which he was in therapy, and another seemed to have 
some m inor reading difficu lty . Three o f  the children 
about whom there had been mixed reports at the time o f 
the initial evaluation were now considered excellent 
students. L a rry , fo r  example, whose teacher had 
reported mood swings, daydreaming, and reading dif­
ficulties at the time o f  the first assessment, was con­
sidered a model student at fo llow -up. By and large, 
these children related well to peers and to their teachers. 
These reports stand sharply in contrast with the findings 
regarding the children in this age group who deteri­
orated, where wc were particu larly concerned with the 
number o f  serious learning difficulties and disturbed re­
lationship with peers.

These children were using their relationships with 
teachers and other students to provide themselves with 
needed supports and were, in effect, constructing their 
own support systems. This emerged in part from  the 
pleasure and warmth with which many o f  their teachers 
discussed these youngsters. Furthermore, the reports on 
these children who were doing well at school were some­
times at m inor variance wth their behavior at home, 
suggesting that these children were able to shift their 
behavior in response to the demands and gratifications 
o f  the setting. Our finding regarding the significance o f  
the school in providing support fo r these children has im­
portant implications fo r the school and fo r the teacher. 
It seems that the school and the classroom often provide 
the on ly continuity available to the child at the time o f  
the divorce.

In noting other support systems available, it should 
be mentioned that a somewhat highci percentage o f 
these children than the children who did poorly had 
grandparents who were concerned with their welfare 
and were helpfu l to the children directly o r to the 
custodial parent. Two o f  the extended families lived 
close by, and the children visited them frequently. 
Others provided vacation homes and financial help.

An accelerated push toward increased maturity seems



to  characterize the o ld er preschool children who im ­
proved. In  a sense, their turning away from  the stresses 
o f  the fam ily disruption, and their wish to escape the 
conflicts between their parents, moved them more 
quickly into the next developmental stage, whose ha ll­
marks are increased independence from  the fam ily , di­
m inution in the intensity o f  parent-child relationships, 
and movement outward toward school and playground 
with new adult models and new peers.

Each o f  these children seemed able to make his way 
into the new early-latency te rrito ry , to perform  at least 
adequately in various new roles, and to become the kind 
o f  child who engenders positive responses from  the new 
adults, in effect to be bright, responsive, highly mo­
tivated, and capable o f  mastering the rules and meeting 
the requirements o f  her o r his peer society. Moreover, 
these same children were able to adapt to new step­
parents without overwhelm ing conflict and without 
sacrificing their attachment to the noncustodial visiting 
parent.

We were often impressed with the acute social sen­
sitivity o f  these children. T om  drew him self with large 
eyes and enormous cars, reflecting perhaps both the in­
tensity and the strain o f  needing constantly to assess the 
world aiound him. The children seemed able, despite 
their own pain, to distinguish clearly their wishes fo r 
reconciliation from  the reality they perceived. John told 
us how much he missed his father and how much he 
wished to live with him. He added, with great sadness, 
“ But, he does not want to live with us anymore.”  The 
children worked hard at explaining the separation, even 
when it made no sense to  them at a ll. Frances insisted 
that her parents divorced because o f  fights about “ mail 
and taxes." The children made judgments about right 
and wrong. Tom , who was surrounded by adult violence 
which included gun possession and threats o f  killing, 
told us that it was wrong tr give vent to anger. Several 
children showed a caparay fo r  p lan fu l, independent, 
multistcp activities.

O f the entire group o f  14 improved children at the 
onc-ycar point, we were able to reach 13 at the four-yce; 
mark. F o r these, ou r very prelim inary analysis rcvcu 
that a goodly number o f  fam ;,y changes have occurred 
in their young lives, including several remarriages, a sec­
ond divorce fo r one, a pending divorce fo r another par­
ent, and a partial reconciliation. On ly three o f  the 13 
children were found to be in overt distress. The 
remainder, who were examined by the original clinician, 
were considered to be still withir. appropriate develop­
mental norms and doing adequately o r well in their 
psychological and social functioning. A ll three o f  the 
children who had deteriorated in this interval seem pro­
foundly affected by what they fe ll to be their fathers’ 
disinterest or rejection.

SUMMARY
O f 34 preschool children seen shortly after the paren­

tal separation, a total u f 14 seemed one year later to

have weathered the initial postseparation period and to 
have resumed the developmental progress which had 
been brie fly interrupted ir. most instances. Factors that 
emerged as important in the environment o f  these im­
proved children included the capacity o f  the divorcing 
parents to keep continuing anger and conflicts separate 
from  their relationship with the children; the availability 
o f  a good school system and teachers with time and sen­
sitivity to o ffe r individual support and encouragement 
to the child; appropriate distancing from  a pathological 
parent-child relationship, where this preceded the 
divorce; and the absence o f  overt rejection or desertion 
by either parent. Siblings seemed, as well, to o ffe r a bu f­
fering support to younger children, sometimes at the 
price o f  their own increased conflict with a distressed 
parent. Relationships with a stepparent, particularly the 
marriage partner o f  the custodial parent, seemed also to 
have growth-promoting and com forting potential fo r 
some children.

The initial responses o f  the younger preschool 
children who improved at one year were in­
distinguishable at the time from  those whose 
psychological and social functioning later declined. By 
kindergarten age, differences could more often be 
distinguished at the outset, with the children who de­
clined during the first few months after the separation 
showing more troubled behavior a year later.

The children who seemed to cope successfully with 
the stress o f  the fam ily disruption were intelligent, 
perceptive, and courageous, and they had the capacity 
to make do with less time and less carctaking and to 
become increasingly independent, as well as to develop 
their own supports outside o f  the immediate family. 
They were propelled by this adaptation along the devel­
opmental ladder toward greater independence and 
earlier entry into the next developmental stage. Some 
seemed able to make this complex adaptation without 
openly expressing their intense feelings and fears, as 
long as they were able, cognitively, to face the reality o f 
the divorce and to be assured by trusted parent*1 o f  con­
tinued love and care.

Our findings arc that the children who were improve-! 
at about 18 months a f ' . .  the parental separation had, by 
and large, fon^l.* a successful battle to overcome their 
initial acme fright, conflict, seli-blamc, and grief. As 
part o f  this adaptive process they were able to circum­
scribe, to bypass, o r to deny their wishes and/or their 
expectations fo r the parenting and caretaking that had 
been their experience before the fam ily rupture. It seems 
likely that a significant underlay o f  sadness, neediness, 
and un fu lfilled  longing is a significant aspect o f  their 
childhood experience during the several years following 
the parental divorce. This persistent underlying sadness, 
combined with early self-reliance and early entry into 
the next developmental stage, seemed to have important 
implications fo r character development, including par­
ticularly self-concept and relationships with adults and 
peers. ■
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Dual Parenting Orders
(Continued from page 26)
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hut does not necessarily resolve questions o f  physical 
placement.) Because this model focuses on the continu­
ing ro le o f  parents in the nurturing function , I prefer 
dual parenting to an equally precise but m ore legalistic 
term (such as dual custody) that might be developed. 
Dual parenting implies that both parents have an im por­
tant ro le to play in  the rearing o f  their children fo llow ­
ing divorce. This ro le continues w ithout regard to the 
legal custody arrangements at are made fo r  the child. 
1 envision court orders that w ill read, fo r  example, 
“ D ua l parenting is ordered with custody to the mother, 
the child’ s periods vith the father to be as fo l lo w s . . . . ”  
F rom  the child’ s point o f  view, this is c learly desirable. I 
believe that the parent who w ill not live with the child 
during much o f the year w ill be equally pleased with 
dual parenting. It recognizes both the ch ild ’ s needs fo r  
two parents and that adu lt’ s continuing parental respon­
sibilities. Indeed, the availab ility o f  dual parenting 
orders may well result in fewer requests fo r  jo in t 
custody, a model that frequently poses m ore difficu lties 
than it resolves.

RELUCTANT VISITATION
I f  my thesis is correct, and many people do what is ex­

pected o f them, a reasonable dual parenting order p ro ­
nounced by a judge at the time o f  divorce (one that em­
phasizes the benefits to the child that derive from  a con­
tinuing relationship with both parents) w ill prompt 
many more absent parents to visit than now do so. But 
what o f  those parents who would resist visitation unless 
forced? What would be the impact on a child o f  spend­
ing tirr.w with a parent who docs not want to be there? 
While I do not dismiss lightly the specter o f  unwilling 
parents, I am not very concerned that this “ horrib le ”  
occurrence will often come to pass.

Probab ly all parents have had many days when they 
have not wanted to be with their children. Many o f  us, 
fo r example, have had to cancel social plans in ord :r to 
care fo r a child who was i ll o r to attend an open house at 
school. Children know and appreciate it when they are 
important enough to come above other more pleasur­
able activities in their parents’ schedules. Consequently; 
some sense t! it a parent might have been elsewhere 
were it not fo r parenthood is not a startling prospect. 
Undue concern with this possibility overlooks the 
fact that the child’ s alternative is to spend those very 
hours when visitation might have taken place in the care 
o f  a probably harried custodial parent. Indeed the men­
tal framework o f  this overworked custodian might well 
be much less cheerful than that o f  the parent who is 
asked to take out only a day o r a few hours during the 
week in the child’ s behalf. F ina lly , those who shy away 
from  regular visitation ignore the fact that parents who 
spend time with their children on a regular basis are less

likely to become alienated from  their children and re­
sentful o f  the caretaking functions associated with 
visitation than are parents who have had a complete 
break from  such duties.

Except in the case o f  dive • ced parents ou r society has 
never accepted the proposition that parents should be 
free to ignore the care o r needs o f  their children simply 
because it is inconvenient o r unpleasant fo r them as 
adults. A  societal norm  that condones total parental 
freedom fo r selfish purposes simply because divorce has 
occurred is fa r from  desirable. The supposed obliga­
tion o f  a custodial parent to do a ll fo r his or her child 
because o f  the attendant “ jo y s ”  has a certain self- 
serving air. Children are a jo in t undertaking; no logic 
requires that an inevitable consequence o f  divorce be the 
replacement o f  two parents by one.

SANCTIONS
I f  these arguments, o r at least some o f them, are per­

suasive, how would courts go about enforcing shared 
parenting orders? As I have suggested, courts currently 
enforce visitation rights by imposing contempt or finan­
cial sanctions against a custodial parent who interferes 
with the other parent’ s visitation. Would similar sanc­
tions make sense when visitation obligations were 
breached?

Contempt, o f  course, is rarely used because o f  its 
drastic nature. One may well question its advisability in 
any visitation context, where extreme disagreement with 
a court's order will p robab ly result in various kinds o f  
mental warfare, even when pro forma compliance is 
undertaken in order to avoid incarceration. One must 
seriously wonder how .. dren can ever benefit when 
their parents are fighting so desperately.

Thr c are, however, other means that make very good 
sense in this context. D ivorce laws have increasing­
ly taken the battle out o f  the courtroom . Fault is now ir­
relevant in many states and courts do not wish to hear 
the sordid details o f  the marital breakdown. However, in 
the custody area parental indiscretions and misbehavior 
remain the subject o f  jud icia l scrutiny in many in­
stances. And a marriage that is dead in a ll other senses 
may remain a veritable battlefie ld fo r years to come as 
former spouses wage a running war, with the children 
turned into both the armaments and the carnage o f  the 
battle. Failure to visit is a ll too  often one such tool. 
Many are the cases in which the visiting parent docs not 
appear just when the custodial parent has a final exam­
ination o r a planned social event. Many are the children 
who become innocent victims when the noncustodial 
parent stays away not out o f  disinterest in them, but 
because he or she begrudges the custodial parent free 
time and its implication o f  a new life.

Parents who do not visit, whether fo r these reasons o r 
merely because they have a social engagement, are in

41



Tact utilizing custodial parents as unpaid babysitters. 
Just as custodial parents must hire outside help when 
their personal plans prevent their exercise o f  custodial 
duties, noncustodial parents should be expected to take 
on the responsibility o f  hiring babysitters i f  they wish to 
be away over the weekend o r fo r  the evening scheduled 
fo r  visitation. I f  they do not do so, it is entirely ap­
propriate fo r  court orders to  specify an amount that 
must be paid to the custodial parent as an increment o f 
additional child support to  cover the costs o f  increased 
child care requirements that such decisions have im­
posed upon the custodial parent. Such financial costs, in 
addition to recognizing the economic reality and the 
moral obligation o f  the parties’ responsibilities, have an 
additional attraction.

W hat will happen in these cases when noncustodial 
parents realize that a fa ilu re to visit w ill on ly increase 
financial support burdens and not keep custodial 
parents at home? A fte r a ll, custodial parents will be en­
titled to increased support, and can use those funds to 
hire ' abysiiters. (A ll o f  this is predicated, o f  course, 
upon the assumption that child support monies can be 
collected. A lthough historically that has not been a cor­
rect assumption, as more and more slates improve their 
collection mechanisms, it is a realistic possibility in 
many cases.) My sincere be lie f is that once noncustodial 
parents arc to ld by the court that their presence is essen-

Joint Custody
(Continued from page 13)

tion o f  custody has been criticized by both opponents 
and proponents o f  jo in t custody.

The main argument o f  opponents o f  jo in t custody is 
that two people who cou ldn ’ t get along well enough to 
stay married cannot agree on how to rear their children. 
Some maintai that jo in t custody might be tough on 
parents since the other parent’ s wishes must always be 
considered. Another argument is that children need the 
stability o f  one residence and one parent making m ajor 
decisions.

DISCRIMINATION AGAINST FATHERS
The concept o f  jo in t custody has "o t been readily ac­

cepted by society, according to reports o f  parents who 
are giving it a try. One father reports that teachers and 
other mothers discriminate against him when he has 
physical custody. They view the father’ s desire fo r jo in t 
custody as an act o f  revenge against his form er wife at 
the child ’ s expense. One manifestation o f  this attitude is 
the school's insistence on calling on ly the mother when 
there is a problem at school o r the child is ill. I f  this 
negative attitude o f  the schools and the mothers in the 
neighborhood affects the children, then it is an argu­
ment against jo in t custody. A lso , fathers with jo int 
custody have encountered suspicion from  social ac­
quaintances o f  the opposite sex. Reasons fo r this are on-

tial to the growth o f  their children and that their chil­
dren will benefit to the fullest on ly i f  they continue to 
provide assistance and. support to custodial parents in 
their functions as nurturing parents, and once they 
realize that their absence cannot harm custodial parents, 
m ore and more absent parents will assume a continuing 
ro le  in their children’ s development follow ing divorce.

Perhaps it is premature to think that state laws on 
visitation might be interpreted to permit such court 
orders in a ll appropriate cases; I think not. But surely 
there is no reason fo r  a court to refuse to enforce an 
agreement entered into between the parents themselves 
that requires visitation on a regular basis.

D ivorce is a fact o f  life  in our society. Children o f  
divorce surround us ir. increasing numbers. The quality 
o f  life  fo r  these children cannot be maintained exclu­
sively by concern fo r  their monetary support, although 
such support is vita l. Courts cannot expect custodial 
parents to be a ll things to a ll people without the active 
support o f  noncustodial parents. Through counseling, 
through statements o f  easonable goals, and through 
even-handed enforcement o f  visitation obligations 
under dual parenting orders, much o f  the human devas­
tation that fo llow s divorce fo r children may be alle­
viated. T o  quote Elizabeth Dancey, " [A ]t  least we 
should demand L.iat the law doesn’ t compound our in­
ju ries and intensify ou r pain .”  ■

ly speculative. Perhaps other women are afraid that he 
is on ly look ing fo r  a housekeeper or a babysitter or 
perhaps they arc uncertain about the nature o f  his rela­
tionship with his form er wife.

When the subject o f  jo in t custody was brought up at a 
Fam ily Law Section meeting o f  the American Bar Asso­
ciation in 1975, negative opinions were expressed.

The Honorab le Referee Frank Conry o f  the Denver 
District Court in C o lo rado , who hears non-contested 
dissolution actions, feds that couples who agree to jo in t 
custody are just delaying a final decision because they 
are not ready to dissolve their relationship with each 
other. He opposes jo in t custody because he fears it w ill 
result in further litigation when the court must modify 
to provide fo r sole custody. However, i f  the separation 
agreements provide fo r shared custody arrangements, 
he usually w ill approve them.

It is obvious that fo r jo in t custody to work, the chil­
dren must agree to spending time with each parent and 
the problems o f  access and arriving at mutual decisions 
regarding the child must be minimal. Opponents do not 
think the problems will be minimal.

MORE RESEARCH NEEDED
In deciding i f  jo in t custody is in the best interests o f 

the child, the legal profession should consult the profes­
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sionals in the behavioral science field where psychol­
ogists have been able to identify children’ s needs at each 
developmental phase. Psychological theory appears to 
be consistent with judicia l guidelines in deci ling 
custody, i.e . children need love and adequate care as 
well as stability and continuity in their relationships and 
environment. The interrelated needs o f  love and ade­
quate care are considered more important than con­
tinuity. There is some agreement by theorists that there 
may be periods in a child’ s life when the need fo r  stabil­
ity and continuity is greater than at other times. But 
there is no overall agreement as to the ages when con­
tinuity is more or less important beyond the widely held 
view that a child’ s ability to tolerate interruptions in 
relationships increases as he grows older. Theory also 
postulates that normal sexual identification is facilitated 
by the presence o f  a ro le  model o f  the same sex in the 
child ’ s fam ily environment.

Un fortunate ly , the psychological theory and the ju d i­
cial guidelines work only in the easy cases, not the hard 
ones, because psychological theory is too general in its 
formu lations and the consequential harms are too 
vague. The invalidity o f  the method o f  psychologists 
interviewing parents and children and then predicting 
future behavior on present personality theory has been 
established in well-documented studies. M ore impor­
tant, even i f  one could predict how the adults would act, 
there is no information on how the adult actions affect 
the children. In addition, psychological tests to form  
judgments about future behavior are not eligible be­
cause the evaluator would have to draw on personality 
theory to interpret the tests.

Empirical findings directly o r indirectly relevant to 
d ifficu lt cases arc virtually non-existent. P robab ly the 
best source o f  data would be studies o f  the long- term e f­
fects on children o f  various court-ordered custody a r­
rangements. Few have been done. However, it is gen­
erally well-accepted that children o f  divorce can experi­
ence a mourning reaction at the loss o f  the noncus­
todial parent. Some studies have been done on the effect 
on children because a father is absent from  the home, 
but this is not sufficient research to predict the effect o f  
jo in t custody, or fo r that matter, sole custody, on 
children. Courts are left with the task o f  balancing the 
possibility that children might experience disorientation 
and a lack o f  a stable example because o f  jo in t custody 
against the advantages o f  giving the child the advice and 
training o f  both parents.

“ NO-FAULT” CUSTODY
It is too soon to determine i f jo in t custody will be­

come the solution to the custody dilemma. It should 
be noted, however, that House B ill 2601 was introduced 
in the Commonwealth o f Massachusetts proposing that 
the probate court o f  that state be allowed to award jo in t 
custody. Two earlier Massachusetts jo in t custody bills 
were tun passe > !< has a lso been pt ,>po;.ed that uniform  
statutes regarding child cuituciy adopted, providing

that jo in t custody be given to parents, unless the courts 
find an overriding reason why it would be in the child’ s 
best interests to award custody o f  the child to only one 
parent, o r  unless one o f  the parents waives his or her 
right to custody.

Perhaps public acceptance that marriages do not a l­
ways last fo r lifetimes will affect the area o f  child 
custody, as it has influenced the adoption o f  no-fau lt 
divorce laws and the courts’ recognition that fathers are 
often as capable as mothers in nurturing their children. 
Maybe the next step is *‘ n o -fau li”  custody laws. R e ­
gardless o f  a cou rt’ s decision, parties to a divorce still 
remain the on ly parents the children o f the dissolved 
marriage have.

DRAFTING AGREEMENTS
Because a practitioner may be faced with the need to 

d ra ft separation agreements with jo in t custody provi­
sions at the request o f  clients, it is important to know 
what to include and what the possible pitfalls are.

Guidelines fo r  how the children’ s time with their 
parents is to be split should be spelled out carefu lly with 
a clause allow ing flexibility o f  physical custody when 
mutually agreeable to a ll and when it is in the children’ s 
interests. These guidelines may be required to obtain the 
court’ s approval o f  the separation agreement, but more 
importantly they force the parents to give serious 
thought to how they are going to parent after the 
divorce. Consideration 01 the child ’ s needs arc crucial at 
this stage. Not on ly must the child ’ s modeling needs be 
considered, but also his social needs. The Honorab le 
Judge Luis Rovira o f  the Denver District Court cautions 
divorcing parents that as the child grows o lder, more 
and more o f  his time naturally will be spent in activities 
outside the home o r with people other than his fi ..ily 
members so parents should accept and plan fo r that.

It is n:< *0 prepare fo r the possibility that jo in t
custody rr.u .. When a parly who has agreed to
jo in t custody later lesires sole custody, the courts have 
required that the change o f  circumstances burden be 
met. Nevertheless, so stating this requirement in the 
agreement may help protect a client from losing jo in t 
custody. Clients should be counseled that at a m odifi­
cation hearing, the court will again look at what ar­
rangement will be best fo r the child. Perhaps the clients 
will want to suggest other provisions, such as counseling 
or arbitration in the event they experience disagreement. 
Any provision fo r  a change o f  custody should include 
court approval i f  both parties consent o r a court order i f  
they cannot agree.

The separation agreement should provide that neither 
parent shall take the child from  the state except fo r 
specified vacations, unless the parent has the written 
consent o f  the other party or a court order. Failure to 
include this provision a ffo rd s  either parent the oppor­
tunity and right to take the child away from  the other 
party and “ child-snatching" laws would be unenforce­
able as would be the Un ifo rm  Child Custody Act.
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Support provisions also need to  be included. On ly in 
the rare instance where both parents have equal earnings 
and have agreed to have custody o f  the children fo r 
equal periods o f  time, should an agreement provide that 
each party shall meet the children’ s expenses fo r  the 
time he o r she has physical custody. Even then, provi­
sions should be made fo r the sharing o f  extraordinary 
expenses.

The more common situation is when one parent, 
usually the father, has a greater income than the other. 
Then the agreement should spell ou t the exact amount 
o f  money the wealthier parent plans to pay to the other 
parent and exactly the amount that would abate i f  the 
children stayed a specified length o f  time with the 
wealthier parent. Depending upon the situation, it is 
suggested that not a ll support abate since the parent 
who does not actually have the children may still have 
the on-going expense o f  rent o r house payments in order 
to provide a home fo r the children when they return. By 
setting these amounts, the less wealthy parent and the 
children arc protected i f  the other parent decides not to 
exercise his right to physical custody.

Specific provisions fo r the periods o f  physical cus­
tody, suggested earlier, make the support provisions 
workable.

Clients might benefit from  meeting with a skilled 
counselor. Counselors who do custody assessments fo r 
the court arc frequently also able 'o  give guidelines fo r 

.jo in t custody arrangements. The function o f  this coun­
selor might be that o f  cducato i, furnishing parents with 
reading materials about their ch ild ’ s needs at various 
developmental stages and discussing how y \it custody 
parenting might meet those needs. A fte r an agreement 
has c **t reached, the counselor might define each

parent’ s responsibilities toward the child and explain to 
the child each parent’ s responsibility. Unfortunately, 
there may be few mental health professionals prepared 
fo r such w ork, but a child psychiatrist or psychologist 
certainly would be he lp fu l i f  furnished with guidelines 
as to what the parents wish to gain from  counseling.

CONCLUSION
Since courts generally approve custody agreements 

entered into by the parties, lawyers need to be aware o f 
the possible situations where it appears the parties might 
want or could handle jo in t custody Attorneys can then 
explain it, simultaneously pointing out the need fo r a 
session with a counselor. I f  the facts warrant, an at­
torney might also be successful in asking a court to 
award jo in t custody in a contested case, especially i f  he 
or she suggests an arrangement which would maximize 
the child's security and stability.

Perhaps the lime has come fo r no-fau lt custody. Cor. 
ccivably, the burden c f  p ro o f on the parent seeking sole 
custody should be to show why jo in t custody will not 
work rather than why he o r she is the most fit parent. 
Unfortunate ly , psychology can o ffe r the legal field and 
the public little assistance in knowing which custody 
arrangement is best fo r  children. This is a fertile field 
fo r research.

In the meantime, it seems preferable fo r courts to 
decide custody by closely examining the facts o f  each 
case, but including the alternative o f jo int custody. 
Hopefu lly , future research w ill show whether the present 
laws favoring sole custody reflect human nature. 
Perhaps the animosity demonstrated in custody pro­
ceedings is a result o f  laws and practices which allow 
only one parent to win. m

Elg Brother 1 — - =
(Continued fron t page 30)
addition, the nuclear fam ily should understand that the 
social services bureaucracy has a responsibility in cer­
tain measures. This is where the attorney, in his o r her 
ro le as a counselor, can assist the client. Take, fo r exam­
ple, the case o f  a father who has custody o f  his child. 
The lawyer can direct the parent to helpfu l agencies fo r 
in form ation and at the same time point out that the in­
dividual need not lose his independence in seeking 
support.

Figures 1-3 summarize essential differences between 
families and bureaucracies and suggest ways in which 
the two groups might interface. Figure 1 shows public 
education's relationship to the primary gioup with 
Figure 2 representing an expansion o f  that interface. 
The third diagram suggests the possible contributions 
toward social development by the fam ily unit and 
groups outside the home. Both figures 2 and 3 demon­
strate the interrelatedness that these complementary 
groups must arrange to achieve satisfactory goals in

child socialization.
Shared function not on ly has strong implications fo r 

the way in which families nnd bureaucracies interface 
but also describes the interface between mother and 
father roles. In view o f  emergent lifestyles and dual- 
carecr marriages, shared parenting is becoming an im­
portant dimension in the present alteration o f family 
structure. Males and females can be complementary, 
not competitive, organisms when dealing with the task 
o f  child-rearing. Because each sex has instrumental and 
expressive characteristics, matching these functions to 
child-devclopment tasks requires thoughtful attention 
to the p ro file  o f the individual fam ily. It is important 
that the counseling attorney recognize the significant 
contributions that a bureaucracy or an cx-spousc can 
make towards helping his client solve child-rearing 
problems. By understanding and interacting with 
others, a parent can take advantage o f the resources 
they o ffe r. ■
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Initiating

JOINT CUSTODY PLANNING

Encouraging & facilitating joint physical & legal custody plans.

C a lifo rn ia ’s new Civil Code Sections 4 6 0 0  and 4 6 0 0 .5  (Chapter 9 15  o f  the Statutes o f  1 9 "9 i propose 
jo in t legai and physical custody as an initial preference in a logical progression o f  choices fo r  custody 
decisions concurrent with divorce o f  parents.

F o r good reason the law dictates no plan requirements.
Parents create their own jo in t custody plan.

The statute does n o t specify detailed plan preconditions on the assumption that the diversity o f  
American cu lture as well as fam ily-initiated so lutions should not be lim ited to the perception o f  the 
leg islation ’ s authors at the time o f  the measure’s passage. Instead, the statute is designed to 
encourage vo luntary and cooperative plan preparation as divorcing parents assume that the initial 
consideration o f  the court will be jo in t custody p rio r to consideration o f  sole parent custody.

A lso, a plan can be required before decreeing sole custody,
PA6c 5 A parent who prefers not to participate in jo in t custody is cautioned that, un like practice p rio r to 

L i|JC  13 -\kC h ap te r 915 o f  the Statutes o f  1979 , the court is empowered to require a sole parent custody imple­
mentation plan in advance o f  the cou rt’s custody order as a means o f  discerning how cooperative a 
sole custodian parent is like ly  to be in facilitating frequent and continuing contact by the child with 
a non-custodial parenc. Demonstration o f  a lack o f  cooperation , o r submission o f  a sole parent 
custody implementation plan that fo re te lls curtailment o f  “ frequent and continuing con tact" could p.. 
jeopard ize and potentia lly preclude a court order o f  sole custody to that parent. \

 suLyi rHr\(?s f o r  Fc.t.W s C o*<> otfiATiotJ &Y
Initiating the planning process!

How do Civil Code Sections 4 6 00  and 46C0.5 initiate the jo in t custody planning process?

At the time o f. o r p rio r to divorce hearing, each parent has the opportun ity  to submit, independently, 
a tentative ou tline o f  his/her personal preferences fo r the adm inistration o f  jo in t custody issues.
.» submission o f  the tentative outline is sim ilar to the present procedure o f  submitting a Form  
1 2 8 5 .5 0 . Financial Declaration , in advance o f  hearing. The tentative jo in t custody plan ontliiw  is 
fo r  use by private o r public-agency counselors, intermediaries, o r  the cou rt. Parents neeo not 
compare their separate proposals in advance o f  hearing unless they desire to do so on me expectation 
that mutual consu ltation in advance will facilitate the cou rt ’ s process.

To encourage consideration o f  jo in t custody, this . a non-copyrighted procedure and basic plan available 
fo r reproduction and adaptation, in part o r in who.e.
Source; James A. C ook . 10606  W ilkins Avenue, Los Angeles, C a lifo rn ia  9 0 0 2 4
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Independently subm itted jo in t custody preference outlines, from  each parent, have the fo llow ing 
advantages:

•  Giving evidence to the court o f  how cooperative each o f  the parents is like ly  to be in 
administering a jo in t custody plan.

•  Providing in fo rm ation , in advance and possibly not previously available, on how each 
parent envisions conducting co-parenting.

•  Relieving the court o f  dictating decisions that could be unacceptable to one o r both parents.

•  Providing a clue to preferences o f  each parent and a means o f  discerning which preferences 
coincide. Consequently, preferences upon which there is agreement need not become 
issues o f  contention .

•  W innow ing-out fo r  fu rther discussion the remaining jo in t custody im plem entation plan 
preferences on which there is disagreement.

•  Providing a p rio rity  ranking system to assist in the negotiation o f  those jo in t  custody im ple­
mentation preferences upon which there is disagreement.

Accommodating changes.

Child custody encompasses years during which children are maturing, needs and interests are chang­
ing, and the econom ic circumstances and o ther responsibilities o f  parents may also be changing. 
There fo re , custody plans created by this statute are no t intended to  be rigid, categorical o r w ithout 
evolution . By avoiding item ization o f  specific prerequisites within the statute, C a lifo rn ia ’s child 
custody statute o f  1979 avoids making adherence to, o r interp retation o f , a custody plan an addi­
tional o r substitute focus fo r the parents’ animosities.

The purpose o f  custody planning within the statute, on beha lf o f  the ch ild ’ s best interests, is to  
encourage negotiation in a spirit o f  cooperation and accommodation and to m inim ize accusation 
o r the imposition o f  unnecessary restraints upon the op tions parents may envision fo r conducting 
jo in t custody.

The statute facilitates the resolving o f  jo in t custody issues by parents w ithout state d irected 
impositions in matters o f  personal preference.

Custom arily , child custody encompasses decisions regarding, but no 'im ited to:

Medical care Education Religion Residence T ravel Support



M ED IC A L  CARE

Propose names o f  doctors o r clinics available o r intended to use.

W ill you perm it and encourage communication by the other parent with doctors and clinics?

Yes ____  No ____  Comment:

W ould you  be w illing to grant either parent the ability to make medical decisions in emergencies 
when both parents are no t available?

Yes ____  No ____  Comment:

W ould you provide advance notification  to the other parent about proposed and forthcom ing 
medical care?

Yes ____ N o   Comment:

W ould you o ffe r  to participate in medical care costs?

Yes ____ No ____  Comment:

EDUCA T IO N

In considering response to the educational questions, it is no t necessarily essential that a child 
remain exclusively in a particu lar school, especially i f  grade curricu la is un ifo rm  in an educational 
system .)

I f  education is now in progress, do you o ffe r to assure continu ity o f  schooling?

Yes ____  No ____  Comment:

Would y iu  exchange in form ation o f  educational de fic ien c ic  o r  strengths?

Yes ____  No ____  Comment:

W c  'd you make available the opportun ity  fo r  the other parent to visit teachers?

Yes ____  No ____  Comment:

Indicate schools (and locations) available fo r present and next grade.

Name: Name:
Address: Address:
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(The fo llow ing  does not pu rport to  im ply that the court either favors o r  discredits the response to 
questions on religion. Instead, the questions are posed to aid parents in recognizing and 
accommodating each others preferences.)

.Are you  interested in and willing to assume a religious education responsibility?

Yes ____  No   Comment:

Do you  have a religious preference fo r  each child?

Yes   No   Comment:

Do you  have alternate preferences? Item ize

REL IG IO N

T R A V E L  COSTS

O ffe r a so lu tion to the child's travel costs i f  one o r the o the r parent moves from , o r is no longer 
resident in. the original home locality’ .

F o r instance, should the parent moving from  the county o f  original residence be required to pay 
travel costs to and from  the alternate parent’ s residence?

Yes ____ N o   Comment:

Shou ld travel costs be apportioned based on income and ab ility to pay?

Yes ____ N o   Comment:

W ill you  assume travel costs o f  the child to fu lfi ll residence with the alternate parent?

Yes ____ N o   Comment:



In itia l inquiry to determ ine the assumption o f  child support costs.

Mtematives:

W ill you  assume all child support costs?

Yes ____ No ____ Comment:

W ill you  assume all child support costs while the child is resident with vcu?

Y e s   N o ____ Comment:

W ill you  participate in sharing o f  child support costs based on need and ab ility o f  each parent 
to pay?

Yes ____  N o ____  Comment:

I f  costs are shared o r allocated, will you  provide a m on th ly item ization o f  actual suppo rt costs?

Yes ____  N o ____  Comment:

Itemize anticipated child support costs by item on m onth ly o r yearly basis:

SUPPORT
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R ES ID EN C E  SC H EDU LE

I Indication o f  where the child is resident, either on an alternating basis o r consistently , and the 
sharing o f  significant calendar dates.)

Under the present statute it is no longer necessary to use the term ‘v isitation ’ with its connotations 
o f  superfic ia lity , brevity , condescension o r permission. A few parents may. o r  may not. wish to 
designate a primary and a secondary residence fo r  the child but this ranking is not necessary fo r 
those parents'establishing equality in jo in t custody.

Indicate preference and proposals fo r  sharing residence.

Not a ll schedules need to indicate an exactly equal sharing o f  time, and you are encouraged to 
propose time schedules that are practical, realistic, and suitable fo r y o u r  personal schedule as well 
as accommodating to the probable schedule o f  the alternate parent.

In exchanging and allocating time available, consider no t on ly  alternate days, but alternate weeks, 
months, seasons o r years as well as the sharing o r trading o f  holidays.

In general, how would you  prefer to apportion :

The school year?

The vacation season?

.Are the fo llow ing days im portant in you r scheduling?
(N ote : M an y  o f  these dates have not heretofore been alternated in conventional custody/ 
visitation decrees with omissions occurring by intent o r oversight. This list is intended to rectify 
an observation o f  noncustod ia l parents that many o f  these dates were om itted entire ly from  
fo rm er visitation schedules.

Yes N o Date Preferred resolution

Ch ild ’ s birthday 
Y ou r birthday 
Christmas 
Hannukah
Special religious dates 
W inter vacation 
New Year’ s Eve &. Day 
Washington’ s birthday 
L inco ln ’ s birthday 
Valentine ’s Day 
Spring (schoo l) vacation 
Memorial Day 
Independence Day 
Labor Day 
Halloween
continued on page 1
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Yes No Date Preferred resolution

continued from  page 6

Thanksgiving Day 
Thanksgiving Holiday 
M other’ s Day 
Father’s Day
Other relatives’ birthdays
School or teacher-convenient days o f f

Are there events, club meetings, obligations o r opportunities you  would like to accommodate 
on behalf o f  the child? Itemize.

R EM A IN IN G  ISSUES

Are there issues o r considerations o f  particu lar importance to you . which have not been previously 
item ized, that would be he lp fu l to you and to the child i f  indicated in a jo in t custody plan?

Item ize, comment:

While not as critical to the underlying functioning o f  an implementation plan as the items 
previously indicated, the fo llow ing arc secondary issues that w ill help both parents toward imple­
menting jo in t custody.



Do you  agree o r perm it that yours is not the on ly  acceptable and satisfactory way to raise 
children?

Comment:

Do you  recognize that the part-time absence o f  you r child, and jo in t custody, is not a denuncia­
tion o r  derogatory' re flection o f  y o u r ability to parent?

Comment:

W ill you  substantiate with you r child and with yo u r o ther contacts that jo in t custody has 
established two equa lly valid homes?

Comment:

D o you agree not to estrange you r child from  the other parent?

Comment:

W ill you  respect the other parent’s right tc op in ions and a reasonable freedom o f  action when 
with the child?

Comment:

Do you recognize that other people have d iffering philosophies and that it is permissible fo r  a 
child to experience and evaluate those philosophies fo r themselves?

Com m ent:

I f  brothers and sisters are also involved, how would you p re fer the relationship, residence and 
other activities be coord inated?

Comment:

How would you  approach situations that conventional fam ilies usually attend together, such as 
graduation, recitals, athletic performances, etc.

Comment:

W ill you  facilitate the child ’ s contact with grandparents?

Com m ent:

Re la tionsh ips



Describe the level o f  involvement you can to lerate with the other parent in jo in t custody 
im plem entation.

Comment:

Do you anticipate that you r level o f  tolerance with the o ther parent w ill change, and under what 
possible circumstances?

Comment:

Is ora l communication between parents satisfactory fo r you?

Comment:

W ill you  require written con firm ation o f  verbal agreements?

Comment:

W ill you facilitate telephone calls o r chats by the child w ith the o ther parent during those times 
when the child is resident with you?

Comment:

Communicat ions
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Parenting and Services

Each parent has a d iffe ren t quotient o f  parenting skills, and varying degrees o f interest and 
effectiveness in parenting skills. F o r realistic and effic ient co-parenting both parents are well 
advised to recognize and admit these variations w ithout rancor, ridicule o r judgem ent. In so fa r 
as parenting:

Which parenting task do you believe you do  best?

Which'tasks do you perform  least well?

Which services and responsibilities would you most like to assume?

Which would you like least to do?

In making jo in t custody work, which service o r  consideration o r task would you  m ost like the 
o the r parent to do?

I f  baby fitting o r  equivalent service is needed, w ill you  give the ocher parent the firs t oppo rtun ity  
to do so before selecting o r engaging an individual o ther than the parent?

(P rio r to enactment o f  ChnDter °1 5 1 4 8 0 ), Statutes o f  19"79, and fo r n o  discernible o r
equitable reason, one parent most o ften had to assume the expense and inconvenience o f  
picking up and delivering the child so that the child had access to the other parent during 
“ v is ita tion .”  Since the new statute redresses the imbalance in such relationships, the fo llow in " 
question is asked :)

W ill you , o r can you , pick up and deliver the child to the o the r parent as frequen tly  as the same 
is done fo r  you?

Financial (o th e r than child support)

Do you  believe y ou r jo in t custody situation calls fo r  a budget and a mutual understanding about 
that budget?

Comment:

Do you have preferences o r intentions about financial savings fo r the child?

Comment:

1 0



Do you  have op in ions about the ch ild ’s safety that you  would like to  guarantee o r convey to 
the other parents?

Comment:

Do you  have preferences and opinions about manners, deportm en t, and how the child behaves 
that you wish to convey?

Comment:

Do you  have proposals o r preferences regarding punishment?

Comment:

W ill you  h ono r the jo in t custody im plem entation plan even though a ch ild ’ s remarks may be 
counter to the o ther paren t’s preferences?

Comment:

W ill you concur that i f the child is upset at circumstances in one home that they can’ t m ere ly 
pick up and move to the other house w ithout communication between the parents?

Comment:

Deci ions

W ill you agree that the parent having day to day ju risd ic tion  can make decisions o f  the moment? 

Comment:

Do you believe that substantial decisions o f  longer term consequence should be resolved by 
consensus?

• Discip line

Comment:



. ’  Dispute

Do you ha .* fears o r  apprehensions about jo in t custody not working?

What are they:

Do you believe that a plan should be subject to periodic review?

Comment:

Will you perm it input about the plan from  the child, even i f  the ch ild ’ s observations are critical 
o f  y o u r preferences?

Comment:

W ill you  participate in property' and custody settlements ou t-o f-cou rt?

Comment:

Would you be amenable to mediation o r arb itration in case o f  serious custody dispute? 

Comment:



.

•Information and Records

Civil Code Section 4 6 0 0 .5  (g ). Chapter 9 15 , Statutes o f  1979 , prohibits a custodial parent from  
prohibiting access to records and in fo rm ation  by a non-custodial parent.

So that each parent may anticipate which records and in fo rm ation  regarding the child are like ly  
to be desired by the other parent, indicate which o f  the fo llow ing  are o f  interest to you .

Medical 
Dental 
S : ’ - ol 
ReLiaious

Camps
Clubs
Cultural o r  extra-cu; .icu lar activities 
Friends & associates

D iet
Rest
Living & sleeping accommodations
Clothing

Pets

Hobbies &. interests

Work

Income

Other

Not every question can o r n r '4 be fu lly  answered.

The intent o f  this exercise is not to imply that every consideration needs to be 
resolved oefore jo in t custody can be implemented.

Instead, the intent o f  these questions has been to focus you r attention on 
the practical considerations o f  implementing jo in t custody and to do so 
w ithout the antagonisms o r apprehensions that frequen tly accompany 
divorce.

F ina lly , our intention has been to demonstrate that since there is such a wide 
range o f  considerations (n o  single item need be crucial) parents are encouraged 
to be flexible and accommodating in recognizing each o th e r ’s preferences and 
needs.
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JO IN T  C U STO D Y . SOLE C USTO D Y : A NEW 'STATUTE  REFLEC TS  A NEW PERSPECT IV E

a 4 -  <x  c fic k a A jx Q  c k - J - S X h - K  O z J b ^ v Y iu ^ . J Io j j j -  .

The legislative evo lu tion  o f  the new Ca lifo rn ia custody law; origins and 
intent as a guide to understanding and administering jo in t o r sole custody.

’ ames A. C ook *

The greatest impact o f Californ ia 's new child 
custody Statute is the effect it will have upon the 
expectations and conduct o f  parents p rio r to a 
court hearing. Secondarily , the new law modifies 
the options available to the court and the con­
siderations which must be weighed in disposing o f  
custody cases. Transition into the new concept 
may in itia lly be d ifficu lt fo r the courts. However 
the burden o f  change will be lessened as the divorc­
ing public becomes aware, in advance o f  custody 
proceedings, o f  the Statute ’s intent. The new 
Statute facilitates preservation o f  the ch ild ’s needs 
fo r  contact with both parents; a  reduces use o f  
the courtroom  by one parent to destroy the other 
parent, to the detriment o f  the ch ild ’ s best in­
terests. This new Statute ’s emphasis on jo in t 
custody is intended to alleviate o the r problem s 
frequen tly generated under the fo rm er law:

1 . Defusing child-stealing and support-avoidance

This legislative recognition o f  jo in t custody and 
its implementation by the courts may defuse and 
reverse the increasingly menacing recourse by ex­
cluded parents to “ child stealing" and/or abandon­
ment o f  financial support fo r lack o f  meaningful, 
frequent and extensive contact with their children. 
Legal practitioners have been reluctant to apply 
punitive o r confiscatory sanctions in cases o f  child-

stealing o r abandonment o f  support. Observers 
have been uneasy about a legal so lution that focus­
ed so le ly on punishment and support-co llection on 
behalf o f  custodial parents, when many custodial 
parents share the responsibility fo r the provoca­
tion . Instead, jo in t custody provides an op po r­
tunity to demonstrate and increase respect fo r 
equality under the law while effecting a possible 
reduction o f  child-stealing and support-avoidance.

2. Redressi the imbalance between m other vs 
father custody fights.

A dd itiona lly , it is intended that this new empha­
sis upon jo in t custody will result in tempering a 
recent trend o f  fathers to strive fo r sole custody. 
While the opportun ity fo r fathers to compete fo r 
sole custody tests the equality o f  the sexes insofar 
as sole-custody decrees are concerned, the result is 
increasingly hostile custody battles because o f  a 
heightened expectation o f  unilateral victory’ by 
both parents. The new law will sh ift the view o f  
equality -  from  a statistical determ ination o f  how 
frequen tly  fathers rather than mothers achieve 
sole custody -  to a decision based on protecting 
a child's access to both parents and on encourag­
ing parental sharing o f  respo sibility fo r  the child.

•James A. Cook initiated and authored the initial version o f  AB 1480 , secured 
sponsorship by Californ ia Assemblyman Charles Imbrecht o f  Ventura, en­
couraged the lo t ti additional Senators and Assemblymen who became 
cosponsors, and a  rdinatcd and m onitored the endorsements, hearings and 
amendments that ’ suited in passage and signature into law o f  AB 1480 .

James A. Cook , 10606  W ilkins Avenue, Los Angeles, Californ ia 9 0 02 4  
Home: (2 1 3 )  4 7 5 -5 3 5 2 . O ffice : (2 1 3 )  7 7 2 -4 20 0



3. Discouraging the use o f  child custody fo r  in tim i­
dation.

The most immediately apparent feature o f  Cali­
forn ia's new child custody law is “ the message it 
sends in advance to divorcing parents” : a power- 
play fo r exclusive child custody, either fo r  pur­
poses o f  intim idation o r to force subservience in 
negotiation, is less like ly  to be tolerated by the 
court. Therein , the new Civil Code Section 4 6 00  
and 4 6 0 0 .5  is regarded as one o f  the most signifi­
cant evolutions o f  Californ ia 's fam ily law since the 
advent o f  "no fau lt”  divorce in 1970 , which e lim i­
nated the airing o f  “ fau lts" as ju stifica tion  fo r  
divorce. Henceforth , the new child custody Statute 
w ill largely dissolve the recourse to winner-take-all 
custody litigation that has hereto fore been sub­
stituted fo r  the catharsis o f  airing “ fau lts .”

Preference is like ly  to favor jo in t custody, o r 
sole custodianship fo r  that parent who dem on­
strates the most cooperation and tolerance fo r  the 
ch ild ’ s frequent and continuing contact with the 
alternate parent. Consequently, an antagonistic 
and covetous parent is like ly  to be denied sole 
custody and may jeopard ize the opportun ity  to 
participate equally in jo in t custody.

The intentions and consequences o f  the legis­
lation . as they evolved during the legislative p ro ­
cess and as amended into Section 4 6 0 0  and Sec­
tion 4OO0.5 o f  the Civil Code, are item ized below. 
The item ization is not necessarily in the order o f  
importance to petitioners or counselors. F o r ease 
o f  reference the items are in the same sequence as 
the issues occur in the new Statute.

Po licy Statement

intent

The intention o f the original version o f  AD 1480 
was to establish a guide, a goal, and a preference 
fo r  divorcing parents. 13y making sole custody less 
like ly  to be decreed by the courts, the intent o f  the 
original as well as the fina l version o f  AB 1480  is to 
caution divorcing parents who would otherwise be 
prone to pursuing sole parent custody fo r  pur­

poses o f  vindictiveness, leverage o re x to r t io n . Since 
the advent o f  C a lifo rn ia ’s “ no fa u lt”  divorce a 
decade ago. there has been widespread supposition 
that the battleground has subtly shifted from  
personal accusations to custody and visitation 
fights thus confounding rather than resolving the 
d'vorce process.

While serving as a guide to divorcing parents, 
the original version o f  AB 1480 placed no restraints 
on the discretion o f  the jud ic ia ry other than a first 
preference consideration o f  jo in t custody before 
recourse to sole parent custody.

As an early endorse r-o f AB 1480 , P rofessor Jay 
Fo lberg o f  the Lewis & C lark College. Portland . 
Oregon, and Executive D irecto r o f  the Association 
o f  Fam ily Conciliation Courts, characterized the 
intent •>uccinctly: “ We too o ften  forget that one o f  
the most noble functions o f  law is to provide a 
model o f  what is expected o f  people. I believe 
that the approach o f  AB 1480 , creating a ’p re fe r­
ence’ fo r jo in t custody, is the best alternative.”

7B 4 7 7 , which also made jo in t custody avail­
able to the court, placed constraints o f  ju stifica­
tion on the court's selection o f  sole parent custody 
rather than making jo in t custody a preferred a lter­
native. SB 477  required that the court must state 
the reasons denying jo in t custody in cases where 
(a ) both parents sought jo in t custody, f b ) one 
parent petitioned fo r jo in t custody, (c ) o r a  term i­
nation o r  m odification o f  jo in t custody was ob ­
jected to by a parent. The legislative conference 
which resulted in the final version o f  AB 1480 , 
and which incorporated most o l the provisions o f 
SB 477  to assure the like lihood o f  passage, resulted 
in AB 1480  adopting these same restraints upon 
the cou rt ’ s discretion. Thus, although sole and 
jo in t custody are co-equal preferences in the new 
law, the court must ju s t ify  its decision to award 
sole custody in specified situations.

The po licy statement which introduces the new 
Statute makes clear the intent o f  the new law, 
despite the cou rt’ s continued discretion to award 
sole custody.



Frequent and con'inuing contact

Section /. Section 4600. The Legislature 
finds and declares that it is the public policy 
o f  this state to assure minor children o f  fre ­
quent and continuing contact with both 
parents a fte r the parents have separated o r  
dissolved their marriage.. . .

' O rig ina lly , a po licy statement describing custody 
intent appeared as a concluding paragraph o f  SB 
47 7 . while a brie fer po licy statement intending 
“ equal access”  by a child to both parents appeared 
at the outset o f  AB 1480.

In the fina l version o f  AB 1480 , the po licy 
statement af SB 477  was adopted as the opening 
and guiding heading to the statute: . . to assure
m inor children o f  frequent and continuing contact 
with both p a ren ts . .

P r io r to amendment, the po licy statement con­
tained the phrase “ close and continuing contact." 
However, it was conjectured that “ close”  might be 
erroneously interpreted to imply a requirement o f  
physical p rox im ity  o f  residence fo r  both parents 
and. as such, place a p rox im ity  qualification on the 
availability o f  jo in t custody, But it was subsequent­
ly stressed that physical p rox im ity  was not essen­
tial fo r  implementation o f  jo in t custody, given 
the availability o f  modem  transportation , and that 
“ frequent and cor tinuous contact”  was a goal 
w orthy o f  precluding any possible m isinterpreta­
tion o f  “ close”  contact.

“ Equal access" succumbs to reasonableness

Fairness has been an in fluentia l stimulus in the 
quest fo r jo in t custody legislation. Consequently, 
equality o f  contact by each parent with the child 
or children was an initial preoccupation o f  the 
proponents. Nevertheless, the proponents also did 
not want to obscure c '  iropard ize this humani­
tarian concept by attempting to define with pre­
cision an equal a llocation o f  time. While balance 
o f  contact is encouraged by the new law. the 
lim iting requirement o f  "equa l”  has been removed, 
and instead parents are encouraged to seek, and to 
o ffe r , time with the child o r children on the basis 
o f  that which is practically anJ conveniently

. available. Parents are encouraged not to be exc lu ­
sively concerned with equ itab ility . This op po r­
tunity fo r flex ib ility should a llow  both parents ar 
escape-hatch from  the slavers- o f  equ itab ility i f  
it is within their ab ility to assume more time with 
a child, o r  to o f fe r  more o f  such time to the 
alternate parent.

Encourage parents to share

Section I, Section 4600 . . . and to encourage
parents to share the rights and responsibilities
o f  child rearing in order to effect this policy.

Encouragement o f  jo in t custody, in the opening 
po licy statement, occurs because o f  the desire by 
proponents to en list the aid o f  judges, Conciliation 
Court counselors, and private practitioners to 
encourage divorcing parents to op t fo r o r  acquiesce 
to the jo in t custody so lu tion .

The necessity o f  encouragement and the pre­
ferable goal o f  jo in t custody now places upon the 
State, in the form  o f  a po licy statement, the 
obligation to develop imaginative methods fo r 
inducing parents to vo lun ta rily  prefer jo in t cus­
tody. While the Statute has not specified the 
mechanism fo r  doing so, the new law may cultivate 
imaginative means o f  encouragement.

In itia lly , the burden w ill fa ll heavily upon C on­
ciliation Courts and ju rists during hearings. Even­
tua lly , i more widespread awareness o f  the Statute 
by the divorcing public is like ly  to precondition 
divorcing parents to an expectation o .’ jo in t cus­
tody.

The combination o f  "n o  fa u lt"  divorce and 
equal division o f  community property had dim i­
nished the cou rtroom  airing o f  “ fau lts" and reasons 
fo r unequal divisions. Fau lts and contentions are 
still voiced, but to a lesser degree. S im ila rly , 
although reasons fo r  not granting an alternate 
parent jo in t custody are like ly to be aired, it is 
hoped that cou rtroom  practice will reflect the 
sp.rit and intent o f  this Act, as occurred with the 
"  10 fau lt"  law, with expectation <>f a jo in t custody 
resolution o f  child care by divorcing parents.
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Order o f  preference: To both parents jo in t ly  o r to 
either parent

Section I. Section 4600. In any proceeding 
where there is at issue the custody o f  a m inor 
child . the court may. during the pendency o f  
the proceeding o r at any time thereafter, 
make such order fo r  the custody o f  the child 
during minority as may seem necessary or 
proper. I f  a child is o f  sufficient age and 
capacity to reason so as to fo rm  an intelligent 
preference as to custody, the court shall con­
sider and give due weight to the wishes o f  the 
child in making an award o f  custody o r modi­
fication thereof. Custody should be awarded 
in the follow ing order o f  preference, accord­
ing to the best interests o f  the child:

(a ) To both parents jo in tly  pursuant to 
Section 4600 .5  o r to either parent.

The new law did not spring fu ll blown w ithout 
attention to previous phraseology. On the con­
trary , i f  there was any single phrase in the p rio r 
Statute that spawned AB 1 4 8 0 ’ s concept, it was 
the long adhered-to directive which is repeated in 
the new law, "C ustody should be awarded in the 
fo llow ing order o f  p re fe rence ." The previous 
statute perm itted no other alternatives than: (a ) 
To either parent, (b ) To the person o r persons in 
whose home the child has been living, (c ) To any 
other person o r persons deemed suitable.

Proponents o f  jo in t custody assumed that the 
most desirable goal with the least lik e ly  trauma lo r  
child and parents would be to list jo in t custody as 
the first preference, ahead o f  the other alternatives. 
An interim  version o f  SB 4 7 7  specified " to  either 
parent o r to both parents jo in t ly ."  The word order 
was reversed when adop .rd  from  SB 4 " 7  into the 
final version o f  AB 14.80. so that "T o  both parents 
jo in t ly "  appears p rio r to the alternative o f  " to  
either pa ren t."

No single issue within this legislation was more 
vigorously debated than whether "T o  both parents" 
should be listed separately and unequivocally as 
the first preference, o r if there should be equal 
consideration, within the same paragraph, o f  the 
alternative o f  sole parent custody, U ltim ate ly , the 
"b o th  parents jo in t ly "  provision wa.» fu rther

secured as a preferred goal by provisions in Section 
4 6 0 0 .5  and by the addition o f  a qua lification that 
i f  jo in t custody is not decreed the court must con­
sider which parent w ill be most like ly  to facilitate 
contact between the child and non-cusiod ia l parent.

The intention o f  the proponents fo r a separate, 
unequivocal and first preference o f  jo in t custody is 
worth reporting. The intent was to establish a goal 
that would m inim ize the necessity fo r  adversary' 
litigation . Presumably , a parent seeking jo in t 
custody and w illing to to lerate the alternate parent 
in jo in t custody would be less like ly  to conduct an 
aggressive, adversary litigation attack and conse­
quently be less effective as a litigant. A preference 
fo r  jo in t custody was also viewed as the best way 
to guarantee equal protection o f  both parental 
ro les in those cases where two parents are compet­
ing fo r  the exclusive care o f  their child.

When given equal -anking with jo in t custody, 
the presence o f  a sole custody alternative inspires 
an om inous spectre o f  iceding to attack the a lte r­
nate parent as un fit to be a sole custodian. In addi­
tion , an apprehensive parent who would otherwise 
consider jo in t custody as acceptable, may be figh t­
ing fo r  sole custody because o f  a fear that an 
uncertain evaluation between jo in t and sole cus­
tody may result in the r loss o f  custody together.

Conscientious ju rists, m ind fu l o f  the public 
po licy goal o f  the new Statute, w ill have to dis­
cern whether a parent litigating custody is doing so 
fo r  purposes o f  protective self-uefense because the 
new Statute lias not c learly and separately itemized 
jo in t custody as a first p rio rity  consideration o f  
the court.

Considering the parent most like ly to a llow  fre ­
quent and continuing contact

Section I. Section 4600. In making an award 
o f  custody to either parent, the court shall 
consider which parent is more likely to allow  
the child o r children frequent and continuing 
contact with the noncustodial parent

The caveat o f  cooperation as a character trait 
in selecting a sole custodian, i f  jo in t custody is not 
to prevail, had us origin in simple wisdom.



Responding to the wrangles and dissension that ‘ 
evolved from  the leverage inherent m sole parent 
custody. D r. Jose Santiago o f  the University o f  
.Arizona Department o f  Psychiatry suggested (d u r­
ing a Phoen ix . .Arizona conference on May 22 . 
1976 . at a time when the jo in t custody concept 
was still a ra rity ), "give the child to the parent who 
w ill to lerate the most the ch ild ’ s re lationship with 
the other paren t." This proposal became known 
co lloqu .a lly  as 'favoring the most to le ran t parent’ 
as a means o f  both rewarding and inducing coopera­
tion.

The opportun ity  o f  giving this proposal the 
force o f  law occurred during a final amending 
session o f  AB 1480 . in August 1979 , when Dr. 
Diane T rom betta o f  Los Gatos, C a lifo rn ia sug­
gested this term inology in the version o f  AB 1480 
that succeeded SB 4 7 7 . This particu lar provision 
favoring the to lerant and cooperative parent in 
sole custody decisions could become one o f  the 
most significant and in fluentia l changes in evaluat­
ing the suitability o f  sole custodians. As a mini­
mum, it may inspire more guarantees and demon­
stration o f  tolerance and cooperation than has 
beer customary o f  sole custody seekers hereto fo re .

At a concluding amendment conference, Judge 
David B. Ring o f  the San Francisco Superior 
C ou rt ’s Domestic Law C ou rt cautioned that, a l­
though im portant, he d idn ’ t consider the coopera­
tion criterion as overrid ing, that there were also 
other worthy considerations, and that demon­
strated tolerance o f  the alternate parent should be 
"am ong other considerations" and not the sole 
determ inant.

No prclcrence o f  a custodian because o f  that 
paren t’s sex

Section /. Section 4r>00. In making an award 
o f  custody to either parent, the courr . . shall 
not prefer a parent as custodian because o f  
that parent's sex.

T liis qua lifie r was ad' nted during an early am­
endment to SB 477 and u ltim ate ly included in its 
entiretx within AB 1480 .

In the cou rt ’ s discretion , a plan fo r  implementa­
tion o f  custody

Section I, Section 4600. (b ) ( i )  The court, 
in its discretion, may require the parents to 
submit to the court a plan fo r  implementation 
o f  (lie custody order.

One o f  the unique effects o f  allow ing the court 
to require a custody im plem entation plan is that 
it may also require the submission o f  a plan fo r 
the implementation o f  sole custody before , o r 
after, decreeing sole custody. In addition, the 
opportun ity  o f  the c o u rt ’s discretion in requiring 
a custody plan is another means to discern how 
cooperatively an individual parent would subse­
quen tly adm inister custody.

H ereto fore , although the court might hear all 
marmer o f  testim ony about the worthiness, o r 
lack thereof, o f  a parent to be sole custodian, it 
was neither required nor customary fo r the sole 
custodian to give any o f  his/her plans fo r  imple­
menting sole custody. Im plem entation decisions 
vere so le ly at the discretion o f  th • recipient o f  
custody, frequen tly to the pain o f  the excluded 
noncustodial parent. Challenges and a return to 
court fo r  new hearings were o ften  fomented by 
implementing sole custody, w ithout such a plan.

The genesis o f  a discretionary requirement fo r 
submission o f  a plan was an outgrow th, however, 
o f  hearings and debate about provisions suggested 
fo r  inclusion in an early version o f  SB 4 7 - .  The 
initial version o f  SB 4 7 7  also proposed topics to r 
evaluation within m andatory jo in t custody plans, 
while such topics max be prudent fo r divorcing 
parents to consider vo lun tarily  when creating a 
jo in t custody plan, they were u ltim ate ly e lim i­
nated trom  SB 4 7 7  as being too great a potentia l 
incursion into private decision-making, as being 
cu ltu ra lly  biased against some parents upon whom 
they would impose, and as requiring more f le x i­
bility to accommodate changing econom ic condi­
tions and the evo lu tion o f  growing ch ild ren ’ s 
interests.

The plan provisions amended in to SB 4? "  ;n 
April, 1979 , but later removed in response to 
ob jections during hearings, were nor mandators
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no r essential to the co tn t’ s granting o f  jo in t  cus­
tody. The provisions were suggested to enable 
parents to determ ine the manner o f  carrying ou t 
(a ) “ the ch ild ’ s education ,”  fb ) "d a ily  rou tine .”  
(c ) “ association with friends.”  id ) “ religious train­
ing.”  (e ) "and other activities.”  Considering die 
differences o f  op in ion that most couples o rd i­
narily experience during divorce, die item ization 
was sardonically characterized as a new selection o f  
contioversia l topics that the divorcing couple might 
not have otherwise considered, and su ffic ien tly 
provocative to make jo in t custody agreement 
v irtua lly  unattainable. I f  consensus on such topics 
is not forthcom ing, it may be prudent merely to 
a llow  most o r ali o f  these considerations to be 
resolved by each parent fo r  diat period o f  time 
when the child is in the respective parent’s care.

D ie  fact that the nlan topics were elim inated 
from  SB 4 7 7  during its legislative processing and 
were never a requirement o f  AB 1480  may imply 
to the court that, as such, these topics are not an 
in fluentia l determ inant o f  jo in t custody but that 
divorcing parents are prudently advised to consider 
these issues vo lun tarily  even though they do not 
influence a decision fo r  o r against jo in t custody.

Out o f  state residence not a barrier to jo in t 
custody. An initial version o f  SB 477  excluded 
jo in t custody when one o f  the parents lives out o f  
the state and also provided fo r  term ination o f  jo in t 
custody if a parent established o r was like ly to 
establish a residence in another state. Both o f  thos • 
provisions were elim inated during the amendment 
process o f  SB 4 77 . The reasons fo r their e lim ina­
tion are a useful instruction to individuals adminis­
tering o r adjudicating the new law,

F irst, the provision would have provided a per­
verse opportun ity  fo r a recalcitrant parent to de­
feat the implementation o f  jo in t custody merely 
by leaving the state.

Second, a requirement o f residence within the 
state lo r  both parents ano children could defeat 
the availability o f  jo in t custody fo r the numerous 
fam ilies living in C a lifo rn ia  border communities 
wherein one parent might be living a short distance 
aw av  hi the bordering state The fam ily would be 
denied the opportun ity  o f  jo in t custody while

other parents residing hundreds o f  miles apart with- 
:a Ca liforn ia could avail themselves o f  jo in t cus­
tody.

Third , the prevelance and availability o f  travel 
and transportation , regardless o f  state borders, is 
already facilitating an exchange o f  children be­
tween parents that should not be denied future 
petitioners o f  jo in t custody.

Plans subsequent to custody orders

Section I. Section 4600. f b ) ( l )  The court.
in its discretion, may require the parents to
submit to the court a plan fo r  the implemen­
tation o f  the custody order.

The version o f  AB 1480  that was u ltim ate ly 
passed was carefu l not to specify that, as a con­
dition o f  granting jo in t custody, a custody plan 
must first be submitted to and approved by the 
court.

A requirement o f  a plan in advance was con­
sidered as poten tia lly hamstringing the goal o f  
jo in t custody fo r  at least two reasons: F irs t, plans 
p rio r to order could tend to inspire the thwarting 
o f  jo in t custody i f  one party' o r  the other took  that 
opportun ity  to insist on implementing provisions 
that would make jo in t custody unfeasible. Second, 
the requirement o f  a plan in advance might re­
direct the court's energies from  the preferred pub­
lic policy :oal o f  encouraging jo in t custody into 
being an arbiter o f  plan details a time-consum­
ing task that might make the court long lo r  the 
expediency o f  the past wherein a sole parent was 
decreed custodian, the alternate parent was re­
strained to visitation, and the custodian was given 
the relatively unexammcd implementation o f  a 
plan.

Thus, in the new law die court is perm itted to 
discern whether jo in t custody vsculd be in the best 
interests o f  the child , to so decree, and to require 
a plan from  the parents subsequently.

On the other hand, during the first several 
months o f  hearings under this new Code Section, 
courts may be asking fo r plans in advance as a 
means o f  determ ining how cooperative the parents
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are like ly to be, and which parent is more like ly 
to facilitate frequent and continuing contact with 
his o r her co-parent. Since non-cooperation could 
jeopard ize custody altogether, the request o f  a plan 
in advance o f  o rder could induce cooperation fo r 
fear o f  the alternate consequences.

Custodianship in the home where die child has 
been living.

Section 1. Section 4600. ( b ) ( 2 )  I f  to neither 
parent, to the person o r persons in whose 
home the child has been living in a wholesome 
and stable environment.

With the exception o f  the opening phrase, “ I f  
to neither parent,”  the remainder o f  the statement 
is derived, in its en tirety, from  the p rio r law. Cus­
tom arily , and almost universally, this decision is 
applied when the child is not awarded jo in t ly  o r 
to either parent.

The opening qualifie r, “ I f  to neither paren t." 
was added as a precaution just in case a narrow 
interpretation o f  the statement w ithout that phrase 
gave an undue opportun ity fo r  sole parent custo­
dianship to the parent who had obtained initial 
and tem porary custody, pending resolution in 
tria l, because o f  the advantage o f  an interim 
period o f  residence. AB 1480 proponents urging 
such a qualify ing phrase were pa in fu lly aware o f  
how in fluentia l upon an ultim ate custody decision 
the ubtaining o f  temporary but exclusive custody 
has been in administering the p rio r statute.

Custody to other persons: no new 4 6 0 0  changes

Section I. Section 4600. ( b ) ( 5 )  To any 
other person o r persons deemed by the court 
to be suitable and able to provide adequate 
and proper care and guidance fo r the child.

(c ) before the court makes any order 
awarding custody to a person or persons other 
than a parent, without the consent o f  the 
parents, it shall make a finding that an award 
o f  custody to a parent would be detrimental 
to the child and the award to a nonparent is 
required to serve the best interests o f  the 
child Allegations that parental custody would 
be detrimental to the child, other than a state­

ment o f  that ultimate fact, shall not appear 
in the pleadings. The court may, in its dis­
cretion, exclude the public from  the hearing 
on this issue.

This section is repeated, w ithout change, from  
the p rio r law.

A presumption o f  jo in t custody where both parents 
agree.

Section 2. Section 4600 .5  is added to the 
Civil Code to read: 4600 .5  (a ) There shall be 
a presumption affecting the burden o f  proof, 
that join t custody is in the best interests o f  
a m inor child where the parents have agreed 
to an award o f  jo in t custody or so agree in 
open court at a hearing fo r  the purpose o f  
determining the custody o f  the minor child 
or children o f  the marriage.

Reported ly , there have been instances o f  the 
court previously refusing to grant jo in t custody 
although both parents had volunteered a jo in t 
custody resolution o f  the custody decision. The 
reasons fo r id u sa l covered a broad spectrum , 
ranging from  a lack o f  au thority fo r  the court to 
do so in the previous law to a supposition about 
the inability o f  divorced parents to share parent­
ing decisions.

This po ion o f  4 6 0 0 , granting jo in t custody to 
parents wao so agree, was the least controversial 
provision o f  the proposed jo in t custody legisla­
tion. Both AB 1480 and SB 4 7 7  started with 
this assumption, and from  this base o f  agreement 
some o f  the less tractable proposals emanated

One observer commented, " I t  hardly seems 
necessary to lecture the court about presumption 
when both parents agree.”

**. . . o r so agree in open court. . is the p ro­
vision within this portion that will p robably give 
ju rists the greatest opportun ity  to advise, guide, 
caution and to stake a phrase fo r 4 6 0 0 ’s po licy 
statement. At the moment o f  court appearance, 
the tension and em otion o f  the events is frequently 
a high-water mark o f  both resentments and expec­
tations wherein the voice o f  au tho rity , prudently
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restrained, may elicit the agreement resulting in 
jo in t custody. F o r this reason, the proponents o f  
this measure purposely did not lim it agreement 
so le ly to that achieved p rio r to appearance in court.

C ourt statement o f  reasons fo r  denial o f  jo in t 
custody.

Section 2. Section 4600 .5  (a ) I f  the court 
declines to enter an order awarding joint 
custody pursuant to this subdivision, the 
court shall state in its decision the reasons fo r  
denial o f  an award o f  jo in t custody.

This is the first o f  three times within 4 6 00  
wherein the court is required to state reasons fo r 
denying jo in t custody. This po rtion  refers to 
situations wherein both parents agree to jo in t 
custody. The addition o f  this “ reasons fo r denial”  
requirement occurred midway in the amendment 
process, and was accepted w ithout ob jection when 
referring to two parents who agreed to jo in t cus­
tody.

Later, during the concluding amendment ses­
sions that led to acceptance o f  an AB 1480 that 
would be superseding SB 4 7 7 , the “ reasons fo r 
den ia l" requirement became a vigorously pursued 
last minute addition to subsequent portions o f  
4 6 0 0 .5 .

Philosophies are legislated as much by coinci­
dence as by deliberate intent. The evolution o f  the 
“ reasons lo r  den ia l" requirement ts an interesting 
case in point. O rig inally . AB 1480  sought a 
clearcut firs t-p rio rity , preferentia l consideration 
o f  jo in t custody by the court before recourse to 
ot icr custody alternatives. Options other than 
jo in t custody were not foreclosed from  the cou rt ’ s 
d iscretion , however. The intent had been encour­
agement and inducement toward a jo in ; custody 
consideration, first. Opponents contended that 
A ll 1 4H0 was imposing mandatory .joint custody, 
presumably in every case, although there was no 
word or phrase combination in the original version 
o f  AB 1480  that imposed a categorical demand 
upon the court fo r jo in t custody, Most signifi­
cantly , there was no requirement upon the court 
to justify  why jo in t custody had not been ordered.

On the other hand, SB 4 7 7 , which was being 
attacked as not su ffic ien tly assuring o f  jo in t cus­
tody placated some opponents by amending-in the 
“ reasons fo r  den ia l" ob ligations, at least within the 
portion  wherein both parents have agreed to jo in t 
custody.

Iron ica lly . SB 477  which in itia lly imposed the 
least change from  p rio r practice, u ltim ate ly be­
came the vehicle that would require the court to 
ju s t ify  its ‘ no jo in t custody ’ reasons. In other 
words, these ob ligations upon the cou rt ’ s discre­
tion were u ltim ate ly to be adopted by AB 1480 , a 
bill which did not orig ina lly require the court to 
ju s tify  decisions, but which superseded SB 4 7 7  in 
passage through the legislature.

The effect o f  this present legislation seems to be 
a Statute that more narrow ly defines the c ou rt ’ s 
goal and discretion, as well as justification  fo r 
doing otherw ise, than any party to the legislation 
at the outset had envisioned.

But, does a "reasons fo r  den ia l" requirement 
make jo in t custody any more assured? A theory , 
voiced at the time the phrase was amended-in, 
contended that such a requirement provided a 
specific record that could be question d upon 
appeal, that it might lead to more ioint custody 
decisions because o f  the appeal scrutiny and, to a 
certain extent, diminish the frequency o f  "reasons 
fo r denia l”  in situations wherein botii parents were 
more nearly equal and fit.

The prime aim: application fo r  jo in t custody by 
either parent

Section 2. Section 4600 .5  (b ) Upon the ap­
plication of' either parent, ioint custody mav 
be awarded in the discretion o f  the court in 
other cases.

No other issue was so vigorously debated than 
whether an individual parent (as compared to ■'oth 
parents petitioning concurrently ') could apply fo r 
and successfully achieve jo in t custody.

Given the competitive and adversary dynamics 
o f  divorce, proponents o f  jo in t custody contended 
that jo in t custody would be le«s likely to occur if

8



agreement by both parents were required: such a 
requirement would leave the power o f  decision 
so le ly within the hands o f  the least cooperative 
parent to the disadvantage o f  children and an 
alternate cooperative parent.

A ltruism  rath r than antagonism is more like ly 
to “ w in”  something fo r  each parent by perm itting 
either to apply. The new Act encompasses a 
principle o f  successful negotiation: an opportun ity  
fo r  either parry to propose a so lu tion that results 
in both "w inning”  something from  a less than ideal 
situation.

H ereto fo re , the decree o f  sole custody resulted 
in the appearance o f  a “ w inner”  and an excluded 
parent who resentfu lly nurtured plans and hopes 
that fueled repeated court appearances. While jo in t 
custody may not entire ly elim inate return engage­
ments in the cou rtroom , it is like ly  that most such 
hearings will revolve around plan m odification 
rather than another round o f  the zero-sum game 
o f “ exc lusion ”  versus "access.”

The cou rt may investigate

Section 2. Section 4600 .5  (b ) Fo r the pur- 
pose o f  assisting the court in making a deter­
mination whether an award o f  jo in t custody is 
appropriate under this subdivision, the court 
may direct that an investigation be conducted 
pursuant to the provisions o f  Section 4602.

This provision , enabling the court to initiate 
and direct an investigation to determ ine the ap­
propriateness o f  jo in t custody, resulted from  the 
amendment o f  a slightly d ifferen t concept con­
tained in SB 477 . SB 477  perm itted either party 
to initiate such an investigation through a request 
to the court. However, it was feared that giving 
opposing parties the opportun ity to initiate in­
vestigations might inspire a wave o f  costly investi­
gations strategically initiated to catch the other 
party at a moment when they are less equipped to 
accommodate jo in t custody, such as shortly after 
they are excluded from  the fo rm er home and while 
one party had possession o f  the child's customary 
living quarters.

By giving the court the discretion o f  in itiation , 
it was intended to relieve the excluded parent trom  
the implied pressure o f  scrambling to establish and 
assume the expense o f  creating living quarters that 
would appear, upon investigation, as suitable f o r a  
jo in t custodian even before the parent had been 
assured o f  the like lihood o f  a jo in t custody decree. 
A lthough it is hoped that investigation would cen­
ter on the quality and sincerity o f  the eventual 
jo in t custodian ’s parenting, it is recognized that the 
politics o f  investigation, as inspired by opponents, 
seek to reveal inadequate physical quarters, in­
conveniently located and at variance with the 
ch ild ’ s pre-separation home.

The cou rt ’ s denial reasons when one parent applies 
fo r  jo in t custody.

Section 2. Section 4600 .5  (b ) I f  'he court 
declines to enter an order awarding jo in t 
custody pursuant to this subdivision, the court 
shall state in its decision the reasons fo r  denial 
o f  an award o f  join t custody.

This is the second o f  the three provisions in the 
new statute requiring the court to spell out ju sti­
fications i f  jo in t custody is denied. Some observers 
concluded that this provision would perm it a 
parent who had applied fo r  jo in t custody, and who 
had been denied, the opportun ity to evaluate the 
possibilities o f  appeal.

The intent o f  this statute is not to increase the 
incidence o r provocation o f  appeal.

It is hoped that, in those situations wherein a 
denial o f  jo in t custody is like ly  to occur, the court 
w ill probe the reasons fo r  denial during hearings 
wherein interpretations may be resolved, o r con ­
firm ed, rather than entering the order and leaving 
appeal as the on ly recourse fo r c larifying m isinter­
pretations.
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Section 2. Section 4600 .5  (c ) F o r the pur­
poses o f  this section, "jo int custody" means 
an order awarding custody o f  the m inor child 
or children to both parents and providing that 
physical custody shall be shared by the par­
ents in such a way as to assure the child or 
children o f  frequent and continuing contact 
with both parents;

During drafting , this paragraph became the so- 
called “ d e fin it ion " o f  jo in t custody that links 
physical custody with the goal o f  the opening 
po licy statement: ‘ ‘assure the child o r children
o f  frequent and continuing contact with both 
parents." The purpose o f  the paragraph is pri­
m arily aimed at an underr* nding and considera­
tion o f  the physical aspect o f  jo in t physical cus­
tody. However, the paragraph purposely does not 
e laborate with constraining prerequisites such as 
scrupulously equal contact o r conditions o f  resi­
dence. Instead, the parents are encouraged to 
work ou t personally the details o f  sharing physical 
custody as best befits their circumstances, o r 
through counselors o r o the r he lp fu l intermediaries 
who will aid the parents in traversing the anta­
gonisms o f  the just-divorcing period into the 
im plem entation o f  jo in t custody.

Jo in t legal custody fo r  parents unavailable fo r 
jo in t physical custody

Section 2. Section 4600 .5  fc ) :. . . provided, 
however, that such order may award joint 
legal custody without awarding jo in t physical 
custody.

O f all the provisions o f  Section 4 6 0 0  and 4 6 0 0 .5  
that may be productive o f  m ischief, o r antagonis­
tic interpretation o r decree, the opportun ity  lo r  
the court to award jo in t  legal custody w ithout 
awarding jo in t physical custody cou ld intrigue the 
most litig ious o f  counselors and parents.

Sharing phys ica l cu s to dy , integral to ‘jo in t  c u s to d y ’ participate jo in t ly  in the legal decisions o f  custody 
but, by reason o f  distance, iso la tion , circumstances 
o f  remarriage o r o ther restraints, were unable to 
participate in jo in t physical custody.

Three months a fte r AB 1480  and SB 4 7 7  were 
underway in the legislative process and had le ft 
their respective legislative houses o f  orig in . Division 
F ou r o f  C a lifo rn ia ’s F irst Appellate D istric t, on 
May 9 , 1979 . handed down a decision In Re Mar­
riage o f  Neal. In view o f  the extensiveness o f  the 
comments within In Re Marriage o f  N ea l, readers 
can draw innumerable inferences from  the ruling. 
F o r divorcing parents the most anxiety-producing 
observation was that jo in t legal custody was, in 
e ffe c t, meaningless in comparison with the practi­
cal, day-to-day presence o f  sole parent physical 
custody. The few individual parents who had jo in t 
legal custody were increasingly apprehensive that 
their sharing opportun ities were non-existent. (AB 
1480 . which was legislatively considered a fte r the 
In Re Marriage o f  Neal decree o f  May 9 , 1979 and 
chaptered on September 21 , 1979 , supersedes 
In Re Marriage o f  Neal as well as imposes a po licy 
that a child must be assured o f  frequent and 
continuing contact with both parents regardless o f  
jo in t legal custody .)

Fu rtherm ore , there was, and is. concern that a 
jo in t legal custodian w ill have acquired all the legal 
responsibilities and ob ligations o f  a ch ild ’s conduct, 
encounters with the law , creditors and litigants 
but with none o f  the frequent and continuing 
physical re lationship that might enable such a 
custodian to foresta ll o r  ameliorate in advance the 
delinquency resulting in the ch ild ’ s legal prob lem s.

A succinctly worded reso lution o f  this phraseo­
logy problem  was proposed during the final amend­
ment scramble, and practitioners mav wish to 
adopt the intent o f  the proposal, although this 
particu lar phrase did not find its way in to the final 
text in com petition with numerous other consid­
erations elsewhere in the legislative b ill. The 
resolving proposa l: That jo in t legal custody be
awarded to a parent who requests jo in t legal 
custody on ly , w ithout awarding jo in t physical 
custody.

Curtailm ent o f  the opposite paren t’ s 'access’ 
in jo in t custody to mere legal partic ipation was 
not the intent o f  this wording. The opportun ity  
lo r  jo in t legal custody was inserted in response to 
the few requests o f  divorced parents who wished to
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M odification or term ination o f  jo in t custody orders 
upon petition

Section 2. Section 4600 .5  (d ) Any order 
f o r  join t custody may be modified or termi­
nated upon the petition o f  one o r both par­
ents or on the court's own motion i f  it is 
shown that the best interests o f  the child re­
quire modification o r termination o f  the 
order.

O f all the paragraphed provisions within AB 
1480 . few are more cautionary to parents about 
assuring "the best interests o f  the ch ild ”  than 
that regarding m odification o r term ination o f  
jo in t custody orders.

One parent, both parents, o r the court can move 
fo r  m odification o r te rm ination, but the operative 
consideration fo r change is a showing o f  detriment 
to the ch ild ’ s best interests. H ereto fore , an ex­
cluded parent frequently "gunnysacked”  a reserve 
o f  complaints about the sole custodial parent’s 
presumed vio lation o l the ch ild ’s best interests, as 
ammunition toward a reversal o f  sole custody o r 
libera liza tion o f  visitation rights. At least in jo in t 
custody situations the parents can “ keep book on 
each o th e r”  with some equality , and perhaps 
eventua lly with tolerance and practicality as each 
experiences sim ilar responsibilities. I f  each is 
nevertheless tempted to scrutinize the other par­
en t’ s child-rearing toward the goal o f  threatening 
m odification o r term ination , the overa ll e ffect may 
be a better attention to parenting, responsibility , 
and moral and ethical conduct than occurs in 
conventional fam ilies. The spectre o f  “ answering 
up " in court is chastening.

But the deciding p ro o f w ill lie in "the best 
interests o f  the ch ild .”  There is no certainty that 
“ best interests”  are served by isolating a child from  
experience with con flic t, by imposing sameness 
rather than diversity, by labeling one parent to be 
“ visited" and the other to be custodian, and by 
depriving a child from  access to the alternate pai- 
ent fo r  substantial periods o f  time.

Previous interpretat ion s o f  "best interests" 
placed more emphasis on routine , discipline and 
isolation than upon tolerance, forgiveness and

accommodation. The la tte r trio  may be among the 
better interests in preparing a child fo r  survival in a 
crowded, changing adult w orld .

Contentions fo r  and against jo in t custody will 
p robab ly unearth more novel and provocative in­
sights into a ch ild ’s best interests than we have 
heard in the past.

U n ila tera lly , the court by its own m otion will 
have some d ifficu lty  demonstrating that a m od ifi­
cation o r term ination o f  jo in t custody is in the best 
interests o f  the child i f  both parents have agreed 
to jo in t custody, since Section 4 6 0 0 .5  (a ) presumes 
that under circumstances o f  such agreement jo in t 
custody is in the best interests o f  a m inor child.

Opposition by a parent to m od ification requires a 
cou rt ’ s ju stification

Section 2. Section 4600 .5  (d ) The court shall 
state in its decision the reasons fo r  modifica­
tion or termination o f  the join t custody order 
i f  either narent opposes the modification or 
termination order.

The third situation in which the court is re­
quired to state reasons substantiating orders other 
than jo in t custody comes into play i f either parent 
opposes m od ification o r term ination o f  jo in t cus­
tody. Consequently, there is a strong like lihood 
that fo r  purposes o f  appeal o r rem odification , 
attorneys representing clients about to be excluded 
from  jo in t custody will oppose m odification from  
jo in t custody as a matter o f  protective procedure.

The penalties fo r ob jection to an alternate par­
ent who desires to cooperate in jo in t custody are 
so uncertain, and so poten tia lly counterproductive 
as implied by 4 6 0 0  (b ) ( 1 )  with its favoritism  fo r 
the cooperative parent that, rather than moving 
directly fo r m odification o r term ination , an un­
happy co-custodian is better advised to first test 
the possibilities o f  drawing a tighter fence around 
the alternate parent's freedom  o f  action o r o f  
negotiating tradeo ffs during conciliation



Previous orders m od ifiab le to jo in t custody

Section 2. Section 4600 .5  (e ) Any order fo r  
(lie custody o f  the m inor child or children o f  
a marriage entered by a court in this stare o r 
any other state may. subject to the jurisdic­
tional requirements set fo rth  in Sections 5152  
and 5163. be modified at any time to an order 
o f  jo in t custody in accordance with the p ro­
visions o f  this section.

W ill the court be swamped with requests fo r 
m od ification to jo in t custody? P robab ly , but 
requests w ill be tempered by a consideration o f  
the expense o f  successful m od ification , o r by ap­
prehension about how successful m od ification is 
like ly  to be. Non-custodial parents who have 
adapted to the expectation that sole parent custody 
would always prevail and who have developed 
another lifesty le  may not now seek jo in t custody.

Because o f  the incessant requests fo r  in fo rm a­
tion about re troactiv ity during the legislative p ro ­
cess. an accommodation fo r  m od ification was as­
sured. Since divorce is better comprehended in 
retrospect than in prospect, and though AB 1480  
is intended to benefit children and parents who 
are no t yet aware they w ill be divorced, it is 
understandable that most o f  the fo llow ers o f  this 
legislation were doing so from  retrospect.

T lie court may not necessarily bear the brunt 
o f  the first wave o f  m odification actions. A 
parent desirous o f  jo in t custody may find it 
expensive, antagonistic, and o f  uncertain outcome 
to make the first overture to the alternate parent 
through court ordered hearing. Instead, the re­
sourcefu l. parent who does not en joy easy rapport 
with the other parent may find it productive to 
have a counse lor (marriage, fam ily , religious o r 
legal) make the initia l overture fo r  exp lo ra to ry  
conversations leading to jo in t custody. Jo in t 
custody implementation plans worked out between 
parents, as d irectly as possible, are probab ly pre­
ferable to risking the court's arbitrariness in de­
creeing implementation.

C a lifo rn ia ’s jo in t custody decree affecting another 
state’s

Section 2. Section 4600 .5  (e ) Any order fo r  
. . . custody . . . entered by a court in . . . any 
other state may. subject to the jurisdictional 
requirements set fo rth  in Sections 5152  and 
5163. be modified at any time to an order 
o f  jo in t custody . . .

Qualms about the ability to enforce a Ca lifo rn ia 
custody decree in other states led proponents o f  
SB 4 7 7  to autho; into an early version the pre­
vision that jo in t custody could not be ordered i f  
one parent lived in another state, and that jo in t 
custody could be term inated i f one o f  the co­
custodians moved to another state. A sim ilar 
restraint was not a part o f  AB 1480 , and AB 1480 
proponents opposed such provisions in SB 4 7 7 . 
The outcome was to mesh these considerations 
with the protections o f  the Un ifo rm  Child Custody 
Jurisdiction Act.

Section 5 1 5 2  o f  C a lifo rn ia ’s Civil Code is sim ilar 
to Section 3 o f  the U n ifo rm  Child Custody Juris­
diction Act, while Section 5163  is sim ilar to Sec­
tion 14 o f  the Un ifo rm  Child Custody Jurisdiction 
Act. Sect'on 5 152  requires that C a liforn ia be the 
home state o f  the child at the time o f commence­
ment o f  the proceedings o r within six m onths 
p rio r to commencement o f  the proceeding. O r, 
C a lifo rn ia could assume jurisd iction if the child and 
the ch ild ’s parents have a significant connection 
with C a lifo rn ia . Physical presence o f  the child 
within the state is in fluentia l but d ia l criterion 
alone is not suffic ient to con fer ju risd iction .

Section 5163  restrains C aliforn ia from  assuming 
jurisd ic tion over custody decrees made by another 
state unless it appears that the court which ren­
dered the decree Joes not now have ju risd ic tion  o r 
has declined to assume ju risd ic tion . Even so, C a li­
forn ia is obligated to give due consideration to the 
transcript and proceedings that have occurred in 
another state i f C a lifo rn ia assumes ju risd ic tion .

Thirty-nine states have now adopted the Un i­
form  Child Custody Jurisdiction Act drafted in 
19(>8. C a lifo rn ia adopted the UCCJA in 1973 . 
S lates adopting in 1979 include Arkansas. Illino is ,



Maine, Nebraska, New Jersey, N orth  Caro lina , • that may be unpalatable to one o r both par- 
Tennessee. V irginia and Washington. ents.

The states that are outside o f  the UCCJA agree­
ment, as o f  Fa ll 1979 , are A labama, D istrict o f  
Columbia, K en tucky , Massachusetts. M ississippi,. 
New Mexico. O k lahom a, Puerto R ico, South Caro­
lina, Texas. U tah , Verm ont and West Virginia.

I f  a parent intends to use the new C aliforn ia law 
to achieve a jo in t custody decree not awarded in 
another state, the provisions o f  the UCCJA are the 
first o f  the obstacles to be considered.

On the other hand, the UCCJA w ill assist in 
protecting a Califo rn ia decree in other UCCJA- 
endorsing states as long as the parents and child 
adhere to the prerequisites fo r  C a liforn ia to retain 
ju risd iction .

Using conciliation to ease the cou rt ’s burden

Section 2, Section 4600 .5  ( f )  In counties 
having a conciliation court, the court o r the 
parties may, at any rime, pursuant to local 
rules o f  court, consult with the conciliation 
court fo r  the purpose o f  assisting the parties 
to f jrm u la te  a plan fo r  implementation o f  the 
custody order o r to resolve any controversy 
which has arisen in the implementation o f  a 
plan fo r  custody,

The new law could facilitate access to concilia­
tion court consultation regarding any custody 
plan, whether sole parent o r jo in t. “ Local rules o (- 
cou rt" may lim it the availability o f  court-assisted 
conciliation as well as the procedures fo r such 
access. In C a lifo rn ia on ly  the la rge m etropolitan 
jurisd ictions maintain conciliation court services 
thus far.

At least five consequences are lit e ly to evolve 
from  the ne.v statute, and in particu lar from  para­
graph 4 6 0 0 .5  (f>:

1 . Burden reduction. U tiliza tion  o f  concilia­
tion court assistance will like ly  have the potential 
o f  substantia lly reducing the hearing cou rt ’ s burden, 
the consumption o f  time through adherence to 
courtroom  procedure, and the issuance o f  decrees

2. Active assistance. “ . . .  assisting the parties 
to fo rm u la te a plan . . places the conciliation 
court in a more active, goal-oriented ro le than it 
has occupied since an earlie r era when the court 
was known co lloqu ia lly  as reconciliation rather 
than concilia tion court. In other words, rather 
than prim arily serving as an instrument fo r the 
parties to recognize, accept and “ live w ith ”  a 
pending o r previous court order, the possibility 
now exists fo r  a conciliation court to assist parties 
in form u lating plans fo r  submission to the court.

3. Resource accumulating. Implementation 
plans, particu la rly fo r  jo in t custody, are expected 
to be diverse, individualized, and p robab ly novel. 
Since parents are invited to participate in the plan­
ning, the relative simplicity o f  the trad itional sole 
parent custody decree w ill no longer prevail. C on­
sequently, conciliation court personnel are like ly 
to become repositories and resources fo r  a wide 
range o f  concepts that can be used to stimulate 
parental imagination about ways to resolve and 
implement jo in t custody. In fo rm ation  exchange 
about jo in t custody planning w ill, by necessity, 
increase dram atica lly .

Private counseling. T lrere was no known 
o r pu rposefu l intent to exclude access to privately- 
reimbursed conciliation counseling o r to impose 
exclusive recourse to public, tax-supported con­
ciliation court services. A lthough passage o f  the 
new law will increase the c lam or fo r expansion o f  
concilia tion court services, the availability o f  funds 
and competing po litica l considerations may restrain 
the ability o f  the public system to expand in the 
same ratio as parental interest in achieving jo in t 
custody decrees. The result w ill p robab ly be in­
creased gravitation to privately-paid counseling as 
well as that available from  non-governmental 
charitable organizations. The new custody law 
implies the potentia l o f  considerable growth fo r 
such private and ph ilanth rop ic services

5. Stature opportun ity . Since so much o f 
the possibility fo r  success in jo in t custody planning 
and implementation w ill hinge on negotiation e f­
fectiveness during the planning process, and since
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this conciliation service can be such an im portant 
assist to ju rists , there is now a substantial oppo r­
tunity fo r  concilia tion courts and counselors to 
achieve a greatly increased appreciation and recog­
nition .

Fu rtherm ore , the “ resolving o f  con troversy”  por­
tion o f  paragraph (0  could shunt to the concilia­
tion court first those requests fo r m od ification o r 
term ination that might ord inarily  go d irectly to 
the hearings court. Arrangement fo r  and success 
o f  jo in t custody is a highly personal matter fo r  the 
participants. However, skeptics aie like ly to ques­
tion the e fficacy o f  jo in t custody, based on the 
statistical reoccun-ence o f  hearings requests. The 
magnitude o f  those statistics m r ;  be affected sub­
stantia lly by how readily jo in t custodial parents 
can utilize the conciliation courts p rio r to hearings.

Access to records by noncustodial parents

Section 2. Section 4600 .5  (g) Notwithstand­
ing any other provision o f  law, access to 
records and information pertaining to a minor 
child, including but not limited to medical, 
dental, and school records, shall not he denied 
to a parent because such parent is nor the 
child's custodial parent.

Hie statu te ’ s concluding paragraph requiring 
records about the child to be accessible to non­
custodial parents was also one o f  the last amend­
ments proposed at a concluding amendment-draft­
ing session. As such, the proposal represented the 
reaction o f  noncustodial parents to that which

they have perceived as an abuse o f  the exclusivity 
o f  sole patent custody. Some observers contended 
that the provision was not stric tly necessary in 
view o f  o ther means available to achieve the same 
effect. As a caution to the custodial parent, how ­
ever, the paragraph dc. s imply a measure fo r 
evaluating the cooperation o f  a custodial parent 
with a noncustodial parent.

Since the paragraph does not lim it in form ation  
to merely medical, dental and school records, it 
does open up the possibility o f  seeking in form ation  
about such o ther topics as d iet, clothing purchases, 
income, ’ eligious activity, clubs and camps, work 
and rest, and sim ilar inquiries.

Evaluate in its en tirety

Because the version o f  AB 1480 that u ltim ately 
passed in to law has so many more provisions than 
the simplicity o f  the orig inally introduced version, 
there may be a te n a n c y  to become preoccupied 
with the ram ifications and opportunities fo r  liti­
gation in specific clauses. There fo re , it behooves 
all parties to pause, place in perspective, and view 
the statute in its overriding intent. AB 1480 
a ffo rd s a rcwardable premium fo r cooperation and 
accommodation , to the advantage o f  a ch ild ’s con­
tinued access to both parents. Frequent and con­
tinuing contact, through jo in t custody or sole 
custody, is preferred . The opportun ity  is now 
available to parents and the court to reduce post­
divorce tension and antagonism through jo in t 
custody.
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Background

During the 19"6 -7~ two-year session o f  the 
California legislature a Joint Senate-Assembly 
Committee on Judicial Equality was created to 
examine inequality in Californ ia laws and to p ro­
pose rectification. California's no fault divorce ’ 
Family Act o f  1970 was particularly singled-out fo r 
examination. The lack o f  a jo in t child custody 
option was regarded as the single greatest inequity- 
left unve r i f ied  when 'no fau lt ’ divorce was im­
posed in 1970 . In 1974 the '‘mother's preference 
doctr ine" iregarding children o f  tender y e a r  -vas 
modified to permit the designation o f  either parent 
as custodian based on the ch ild ’s best interests.
But. the statute still provided that custody could 
be a.varded on ly to -*irher parent or to an outsider 
just js it had when so-called 'fault' was a considera­
tion in designating a custodian. Thus a parent who 
demanded it o f  the court would receive a divorce 
without showing o f  cause, while the other parent 
(who may not have been consulted or wittingly 
given cause fo r divorce) could prompt ly  be ex­
cluded from the child's life, except fo r 'visitation' 
based on a schedule decreed by the court without 
consulting the excluded parent.

Consequently, a jo int custody bill, AB 347  5, was 
submitted and processed through the Californ ia 
legislature in 197"’ . The bill captured wide public 
attention when enroute from passage by die Assem­
bly to the Senate it was discerned that the measure 
capitalized on the humanitananism o f  jo in t cus­
tody hut made the achievement o f  jo int custody 
virtually unattainable. 1 9 7 7 ’$ ,.\o 3 4 “ 5 required 
that both parents agree to petition the court simul­
taneously fo r  joint custody before tli court would 
consider decreeing jo int custody Instead >f facili­
tating agreement and cooperation toward i goal o f  
benefit to the child, the measure gave a unilateral 
power o f  veto to the most recalcitrant, possessive 
and uncooperative parent with no similar or o f f ­
setting advantage fo r the cooperative and sharing 
parent.

Several individuals, groups jn d  organizations, 
including th e  s o u th e rn  California representative o f  
the National Organization fo r  Women coalesced to

Fate of the 1977 proposal endorse and seek a single amending phrase permit­
ting either parent to petition fo r jo in t  custody.
Such an amendment would have cultivated a soci­
ally desirable goal: recognition by the court fo r a 
cooperative and accepting parent. The California 
legislative system permits a b i l l ’s sponsor to refuse 
an amendment and to refuse to carry a bill further, 
regardless o f  majority legislative support fo r the 
amendment and fo r an amended bill. Amendment 
o f  19 7 7 ’s AB 3475  was categorically refused and 
the bill remained in the Senate Judiciary Comm it­
tee until the end o f  the session a month and a ha lf 
later whereupon the jo in t custody issue was e f fec ­
tively dead, legislatively.

Although no publicly outspoken opposition to 
jo in t custody was identified at any legislative forum 
or hearings, the legislative quest fo r jo int custody 
was foreclosed at the end o f  1977 fo r another year 
and a ha l f  because o f  doubt that a sponsoring legis­
lator could be identified who would dedicate the 
energy required to assure passage o f  such a measure.

Postponement builds demand fo r specificity

The new California statute is unique in its con­
straints on the c. urt's latitude, although California 
is not the first state with a jo int custody statute.
The intensity o f  demand fo r  and scrutiny o f  joint 
custody legislation in California during 1979 prob­
ably spawned the specificity missing in the statutes 
o f  the five other states recognizing jo in t custody 
( Iowa , Maine, North Caro lina, Oregon and 
Wisconsin.) M ist o f  the five passed joint custody 
legislation starting in 19*77, before the demand hud 
become so insistent as to place specific procedural 
re '1 lirettients on the court, as does the California 
statute. Genera l ly , the other five states .imply 
grant j  court the power to decree joint custody or 
imply the availability o f  jo in t custody by defining 
jo in t custody

Pressure for specific legislative support 4 oint 
custody and specific constraints on the court's 
Jiscierion came from i -vide range o f  sources 
The initiating o r authoring o f  AB 14530 was not the 
product o f  a lathers ’ rights group, although remarks 
by opponents fo l low ing passage o f  \B  MStj might



lead the public to believe so. At the time AB 1480 
was submitted and acquired its initial endorsers I 
was not an active member o f  such a group, although 
as the fo l low ing implies, their support was crucial. 
The earliest supporters were among the profes­
sionals. A number o f  professionals in the psychia­
tric, sociological and counseling fields endorsed the 
concept o f  jo in t  custody. A gratifyingly large num­
ber o f  lawyers also endorsed the necessity o f  jo in t  
custody. But the intensity o f  the need was most 
vivdly evident in both the a 1 hoc and the formal 
groups o f  divorced fathers. I was also to find this 
intensity matched by divorced mothers who, (vo lun ­
tarily and invo luntari ly ) did not have custody. The 
divorced mother w ithout custody has an interest in 
jo int custody as intense as the divorced fathers 
who have garnered the l io n ’s share o f  publicity fo r 
warranting jo in t custody.

The indignation o f  the ostracized parent has the 
intensity o f  the se lf righteous because a tenet o f  
“ no fau lt "  divorce is that a parent can be divorced 
and deprived o f  access o an offspring. Hence, 
innumerable athers ’ rights groups are populated 
by law-abiding and otherwise circumspect fathers 
who have been deprived o f  access to their children 
through imposition by the legal system o f  a “ no 
fau lt”  divorce.

File net effect was that law abiding fathers 
whose conduct as fathers and husbands was theo­
retically not in question, were nevertheless severed 
from a normal relationship with their children in 
decrees as severe as i f  these mer. had committed a 
crime The result was acute disdain for the law as 
practiced from  the bench.

P iliticians and propagandists sense the p o w e r  
inherent in justified indignation. Scholars know 
the danger; to a nation when its legal system is 
more convenient fo r severing a family t lu n  pre­
serving it.

\  rage from  righteousness is also dangerous and 
dedicated. It can j Iso transcend personal safety 
and self-preservation, as was evident among fathers 
who spoke threateningly.

Such was the atmosphere within which the 
ameliorating proposal that became AB 1480  was

introduced, and none too soon. .As I indicated to 
the Californ ia Senate Judiciary Comm ittee ’s Advis­
ory Committee at their March 5th San Diego 
meeting, " I t  is imperative that the Legislature enact 
a genuinely equitable jo in t custody statute before 
the summer is out because dedicated but disenfran­
chised fathers are becoming so numerous and the 
anguish so intense that the reaction is cresting 
toward personal, unilateral action that will be 
widely evaluated as jus t i f ied .”

The disdain fo r  "the system" and the skepticism 
o f  effecting any peaceful change through the legis­
lature (a fte r the 1977 experience) had become so 
widespread that, as I told a May 9 th  Assembly 
Judiciary Committee hearing, “ More than once 1 
have been grabbed by the lapel in men ’s group 
meetings with a demand that my diversion o f  their 
anxieties toward AB 1480 better damn well not be 
iust another h o ax !"

Such was the pressure valve threatening release, 
or resolution, in early 1979.

Satisfactory jo in t custody legislation would have 
another virtue, o r  diversion . . . depending on our 
view . . .  as expressed to me by Vert Vergon. the 
pioneer organizer o f  Fathers Demanding Equal Jus­
tice and advocate o f  jo in t custody since 19 ” 4 " I f  
you succeed in getting jo int custody implemented, 
most o f  the m en ’s rights groups will probably cease 
to exist since child custody is the single most impor­
tant issue that holds them together."

Thus, the scrutiny o f  the jud ic ia ry ‘s latitude that 
occurred during legislation o f  AB 1480 might not 
have been nearly so specific i f Californ ia had 
adopted the milder version sought two years earlier.

Sponsorship in I ‘>“ 9

In February and March, 1979 . Assemblyman 
Charles Imbrecnt o f  Ventura o ffe red to issure that 
the concept and wording proposed to him would 
be submitted to the Legislative Counse l ’s office fo r  
review and deposited in the legislative bill hopper 
Assemblyman Imbreoht's position is N ice C lu tr- 
man o f  the Assembly Judiciary Committee vj-> 
crucially import in t since that Committee was the 
legislative fo rum  in which the bill would firsi w
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heard. Thirteen additional Assembly members and 
Senators were encouraged to become co-sponsors. 
"Hie first o f  nose co-sponsors was Assemblyman 
.Art Torres o f  Los .Angeles, also a member o f  the 
.Assembly Judiciary Committee.

The extensive burden o f  bills processed by Calif­
ornia legislators requires that the obligation o f  
sponsoring and guaranteeing a new measure is not 
lightly assumed. 3 ,5 4 6  measures were introduced 
into the Califo rn ia legislative process during 1979 , 
o f  which 1 ,843 were passed dui mg the 139 days 
the legislature was in session. As a consequence, 
the sponsor's burden is numerically large fo r nearly 
every legislator. .Assemblyman lmbrecht's legisla­
tive burden is typical. At any one time during the 
1979 legislative session he was sponsoring over 
100 d if fe rent bills and was the primary and lead 
sponsor o f  over 3 0  measures o f  varying degrees o f  
complex ity . In view o f  these obligations, it is im­
portant to a legislator's credibility and effectiveness 
mat a b i l l ’s initiating constituents be prompt in 
response, accurate in representations, comprehen­
sive in gaining adherents, and cooperative in accom­
modating a legislator's schedule.

In a search fo r  legislator sponsors, the text that 
eventually became AB 1480 was delivered to all 
.Assembly members and Senators who had seats on 
the Judiciary Committees in their respective houses. 
Support fo r  the concept was expressed in fo rmally  
and provisionally during personal fo l low-up visits 
with the Assembly members and Senators. During 
tliis routine procedure we learned that the Senate 
Judiciary Committee s ta ff was researching the joint 
custody topic fo r  possible submission o f  such a bill 
by the Senate Judiciary Committee Chairman. 
Copies o f  jo in t custody measures legislated by 
other states and a copy o f  ! 977's AB 3475  had 
been received by that staff.

Several months prior, a blue ribbon Citizens’ 
Advisory Comm itte r had been created by the 
Senate Judiciary Committee to meet month ly for 
the evaluation o f  a broad range o f  proposed family 
law legislation topics. The Advisory Committee 
:onsisted o f  two Superior Court judges, a law pro­
fessor. a director o f  counselling for a county con­
ciliation court, a deputy county clerk, a psycholo­
gist jnd  a fam ily law attorney . Los Angeles County

Superior Court Judge Robert F^ne r served as the 
Chairman.

Monday, March 5th was indicated as the date fo r 
consideration in San Diego by the Committee o f  
child custody concept?, presumably to be consid­
ered in creating a jo in t custody bill. But that pre­
sumption subsequently appears to have been mis­
interpreted. Proponents o f  the text that became 
AB 1480 appeared at the March 5th San Diego 
Advisory Committee meeting, but on the previous 
Thursday, March 1st, SB 477  had already been 
placed in the Senate’s bill hopper by ’ udiciary 
Committee Chairman Jerry Smith. Consequently, 
the Advisory Committee moved on to family law 
topics other than child custody during the March 
5th meeting afte r the Advisory Committee Chair­
man recommended to the proponents o f  the a lter­
nate text that they deliver their concept to the 
.Assembly Judiciary Committee since a Senate 
version was alreadv underway.

Prior to March 1st, the text that became AB 1480 
was already being favorab ly considered fo r sponsor­
ship by several Assembly members. While the 
extensiveness o f  support was being evaluated. 
Assemblyman lmbrecht's office temporari ly held 
the text in abeyance until the last calendar date fo r 
submitting a text to the Legislative Counsel's office 
fo r approval prio r to delivery o f  a bill to the Assem­
bly. Consequent ly , SB 477  started the forma l 
legislative cycle ion  March 1) ahead o f  the tempo­
rarily delayed AB 1480 , which was filed with the 
Assembly on March 29. The effect o f  this lack o f  
syn J i rom za t io  i was that the two bills never coin­
cided fo r  simultaneous consideration in the respec­
tive policy committees. Examination and eventual 
passage o f  SB 4 7 7  occurred without concurrent 
comparison with AB 1480 . Thereupon. AB 1480 
became the bill fo r  making changes in SB 4 ”  
because it became the last o f  the two bills to be 
considered fo r  passage.

That winch some observers characterized as the 
distinctly opposing character o f  both bills, in their 
initial versions, increased the intensity o f  debate 
and attention to the topic by child custody 
advocates.



Comparisons & consequences: the original AB 1480

The original version o f  AB 1480  vas succinct.
The original merely added new subparagraphs (a) 
an i  tb> to the o rder o f  preference statement in 
C a li fon . ia ’s long standing Section 4 6 0 0  o f  the Civil 
Code:

“ Custody should be awarded in the fo llowing 
order o f  preference:

(a ) to both parents in jo in t physical and legal 
custody.

(b )  to either parent i f  a preponderance o f  the 
evidence establishes that it is in the best interest o f  
the child that custody should be awarded to one 
parent or i f  the parents agree that one parent shall 
assume custody ."

Subsequently there was concern that subpara­
graph (b l  imposed the burden o f  an evidence test 
on custody litigation. Persia Woo l ley , author o f  
“ The Custody H m d b o o k " ,  had a similar proposal: 
place the burden o f  p ro o f  on the parent seeking 
sole custody.

U ltimate ly , the criteria fo r sole custody that 
evolved from amended versions o f  SB 4 7 7  were 
adopted within AB 1480 . Fo r no discernible rea­
sons. the one seemingly agreeable second criterion 
fo r sole custody o f  the original AB 1480 , “ it the 
parents agree that one parent shall assume custody ' 
disappeared during hearings and amendment 
sessions.

Comparisons &. consequences: the original SO 477

T.ie onginai version o f  SB 4 7 7 ,  which was length­
ier, did no i amend Section 4 6 0 0  o f  the Civil Code 
with its ord<" o f  preference awarding custody to 
either parent. Instead SB 477  added Section 4 6 0 0 .5  
to the Civil Code spelling out the circumstances 
wherein jo in t custody would be presumed iri the 
best interests o f  the child, ", . where all e f  the f o l ­
lowing factors are present

1. The parties have agreed in writing to an 
award o f  jo in t custody o r so agree in open court. .

2. The parties have submitted to the court fo r  
its approval a written plan fo r  the implementation 
o f  the jo in t  custody arrangement.

3. Both parties presently reside in this state and 
state that they intend to reside in this state m the 
fu tu re ."

The proposal also defined jo in t  custody as,
* * . . .  an arrangement whereoy the m inor child o r  
children o f  the parents shall be in the physical cus­
tody o f  each parent fo r a period o f  time with the 
parents having equal con tro l o f  the care, upbring­
ing, and education o f  the child o r ch ild ren ."

Additiona lly , SB 4 7 7  proposed that . . jo in t  
custody shall be terminated by the court i f  one 
parent establishes his o r  her principal residence in 
another state ." The proposed bill alsc permitted 
termination o f  jo in t  custody by the court after 
consideration o f  . . evidence o f  any substantial 
failure o f  a parent to adhere to the plan fo r  imp le­
mentation o f  the jo in t custody arrangement . . "

The ensuing hearings and amendment debates 
substantially changed most o f  those provisions.
The reasons fo r doing so are instructive o f  the legis­
lative intent behind Chapter 9 15  as enacted in the 
Statutes o f  1979 . The major changes to SB 4 7 7 ;

•  A coincident series o f  preconditions were i.ot 
required to establish a presumption fo r  jo in t 
custody.

•  Agreement by the parents to jo in t custody 
was not to be required since it gave a d isp ropo r­
tionate leverage to the recalcitrant parent, to the 
disadvantage o f  children and o f  a cooperative 
parent.

•  Implementation plans are not necessarily 
required in advance by the court and may be 
developed subsequent to court order, but the 
requirement o f  a plan in advance could result in 
delays by a litigious parent.

•  Residence within the state, and the o p p o r  
tunity to terminate jo in t custody hv moving or 
threatening to move from  the state, were also
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dropped since they suggest mechanisms to r defeat­
ing jo in t custody, to a ch ild ’s disadvantage, and 
with no compensating opportun ity fo r the other 
parent to protect and ensure jo in t custody.

<» The emphasis on “ equa l”  periods o f  physical 
custody o r o f  con tro l in care, upbringing and edu­
cation were also dropped. The qualifying word 
“ equa l”  was eliminated so that the focus o f  the 
parents would be on such practical considerations 
as sharing the available time and apportioning 
responsibilities reasonably rather than scrutinizing 
the division o f  time and responsibilities. Trading 
o f  duties and responsibilities, one fo r the other, 
was considered as desirable as the splitting o f  a 
particular duty.

•  Failure to adhere to a jo in t  custody plan was 
eliminated as a cause fo r terminating jo in t  custody 
lest antagonistic parents “ keep book on each o the r”  
with the intent o f  contesting fo r  sole custody based 
on plan performance rather than accommodating 
die vagaries o f  life

Following the passage o f  AB 1480 , proposals are 
now being o f fe red fo r  counseling o f  parents by 
public and private counselors about the creation o f  
custody implementation plans. Simultaneously, 
another conclusion fo r the disposal o f  such parent­
ing provisions is being voiced: let each parent 
determine the parenting decisions and styles that 
take place while the child is with the respective 
parent.

The omissions that were debated and determined 
during amendment are as instructive as the final 
version o f  AB 1480 which passed into law. The 
omissions dealt with so many issues that are likely 
to arise during hearings brought under the new 
statute that the reasons fo r eliminating such provi­
sions provide art additional guide to the intention 
o f  the statute.

Dissimilar bills but unanimous votes

It is presumptive o f  me to assign simplistic out 
different motives to each o f  the two bills that were 
so dissimilar at the outset. At the r: l' o f  ignoring 
the complexities, I will assert that AB 1480 sought 
a clearcut acceptance o f  jo in t custody (as the first

in a series o f  considerations) on the confident 
assumption that there was sufficient approval o f  
the concept to assure the necessary legislative votes 
in both houses fo r  passage. On the other hand.
SB 4 7 7  with its many preconditions and hurdles to 
jo in t custody, appears to have been predicated on a 
belief that there were insufficient votes fo r  jo in t  cus­
tody to assure passage, that SB 4 7 7  could overcome 
objection by selling it as a modest change merely 
confirming the few jo in t custody decrees that were 
occurring recently in the courts, and that SB 477  
could become the first in a series o f  amendments 
that would make jo in t  custody legislation more 
unequivocal in subsequent vears, in the style o f  
.AB 1480.

The vote intrigues observors. The vote particu­
larly baffles observors who were concerned about 
the distinctly dif fe rent consequences o f  the two 
bills. Each measure, SB 4 7 7  and AB 1480 , was 
voted on , separately, five dif fe rent times (both 
J u d r ia ry  Committees, both houses, and concur­
rence). And although slightly out-of-synchroniza- 
tion, the legislative processing alternated back and 
forth (first on SB 4 7 7 ,  then upon AB 1480 , back 
to SB 4 7 7 ,  etc.), but never in the same forum 
simultaneously. Yet, i f  I am correct in recall, both 
measures always received a unanimous approval, 
each o f  five times, with no objection publicly 
voiced in debate. (Observors are reminded that the 
amendment battles, which were vigorous, took 
place in the respective Judiciary Committees.)

Explanation tor such voting patterns depend 
upon one's point o f  view. One explanation is that 
the le" 'attire was prepared to accept any jo int 
ousted; uill, with the content a matter fo r  the p ro ­
ponents to negotiate. Both passed arid both were 
signed by Governor B rown, although AB 14S0 had 
the more tortuous requirement o f  passing through 
the Senate Judiciary Committee, at the expense o f  
assuming many o f  the provisions o f  the previously- 
passed SB 4 7 7 ,  whereupon AB 1480 prevailed to 
become Ca li fo rn ia ’s second jo in t custody statute 
within a month and a half. The competitiveness o f  
the two brought more enlightened debate than 
might have occurred i f  on ly  one bill was heard, the 
exercise worried proponents o f  AB 1480 into 
taking less fo r g.anted about passage, and it is .1 
credit to the legislators that the competitive nature
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