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and averaged and come to rest in some compromise
measure such as the Missouri Compromise, the K. R. A,
the A. A. A., a minimum-wagc lair, or some other legis-
lative policy, a decision striking it down dotes an area
of compromise in which conflicts lave actually, if only
temporarily, been composed. Each such decision takes
away from our democratic federalism another of its
defenses against domestic disorder and violence. The
vice of judicial supremacy, as exerted for ninety years
in the field of poliiy, has been its progressive clesirg of
the avenues to peaceful and democratic conciliation of
our social and ecom >mic conflicts.” J

Justice Jackson reitcracd these thoughts shortly before his
death in what was to t- the last of his Codkin Lectures; **

"I have said that in throe mature the Court must re-
spect the limitations on its own pjwen because judicial
usurpation it to me no more juitifiable and no more
promising of permanent good to iie country- than any
other kind. So | presuppose a Cou t that will not depart
from the judicial process, will not go beyond resolving
cases and controversies brought t) it In conventional
form, and will not consciously encroach upon the func-
tions of its coordinate branches."

In a different context to be sure, th ! it. in diteuriing the
latitude which should be allowed to st.uro in tr. ing to meet
social and economic problems. Mr. Justice Drandris had this
to say:

"To stay experimentation in thing! social and eeor mie
is a grave rexi>oiisibility. Denial <k the nght to experi-
ment may ire fraught with serioui fontequrncr* lo the
Nation." .Veir State Ire Co \ L*hma»n,3SSV f

311 (1932) (Rrandeis. J.. dissenting).

Any preference based on racial or ethnie criteria mutt r>ee-
r«ar;!v rrrcivp a mmt searching ms/’, istion to make lire
that it <loe« not eonfbrt with conttitjti> t ai gusrar trc* ) hit
cate it one which requires, and which hat received that kind
of examination. Thi* opinion dor* not aiiopt. either espre-aly
or implicitly, the fern, da* of analvtit artirulttnl in rurh r*»m
at f'nitrnifv «/ Cd»<*mta /’rgenfr v iMic. to |- f 261
(107>)  However, on- analyst* demonrrate* that the MBE
provi-:on would survive |< Lrial iciie'i u- I*f e e.rf  >t*
aitieiJatrd in the -evral opiniost The MBE j? vi-
sion of the Public Wirks Tmplov ntrut \ct of 1977 dues not
violate the Constitute n.”
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APPENDIX
? 1. The FDA qguideline*, at 2-7. provwft in raiment part;
"The primary obligation £ carry tigout the 10* MBE
partiripttion requirement rre a with PDA Grint*** . . |
The Grantee ar.j »h*eid ,U ‘Mra»,ac**h th will r ie
ribrontrarte or purchase tub*tar.i>tl uf jl1.n from »;e**
fin .t thereinafter rrfemd lo a pet re contracture | r-stt
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seek out all availible bona f-le"SIBE’ and make every
effort to use as many of then, as possible on the project.

"An MBE is bona fide if the minority group ownership
interests are real and continuing and not crested solely
to meet 10% MBE requirement*. For example, the
minority group owner* or stockholders should possess
control over management, interest in capital and intereat
in earning* commensurate with th-. percentage of owner-
ship on which the drixn of minority ownership status is
based. . . .

"An MBE ia a\illable if the project is located in the
market area of Ut MBE and the MBE can perform
project services or rupply project materials at the lime
they are needed. The relevant market area depends on
the kind of serriet-a oe supplies which art needed. . ..
EDA will require that Grantee* and prime contractor*
engage MBE's fnn as wide a market area u is eco-
nomically feasible

"An MBE iaqu lifted if it tan perform the service* or
supply the mauria?ithat art needed Grantrea and prime
contractors will be epccted to u*j MBE’s with lea* expe-
rience than availal e nor,minority enterprise* and should
expect to provid- technical assistant* to MBE’s a*
needed Inability vo obtain bondine will ordinarily not
disqualify an MBE  Grantees and prime contr*floes are
expected to help MBE's obtain bonding to include
MBE's in any overall bend or to waive bom-rg there
feasible. The Small Itunrest Admmti'-dion (SBA) ia
prepared to prosidr a 90*7 gusrantee far the bond of any
MBE participating in a£ | I'IV (local public works)
project Lack of working rt it*] will not ordinarily dis-
qualify an MtIE. SBA ta [»»|uinl ». provide working
capital assistance u any MBIl participating in aa LPW
project Grantre* and prim? rcrtrart<e» are eipertml
to arust MBE™ in oldxmir-* working rapitsl through
5B\ or otherwise.

.. (E)very Giartre tkould make sure that it kitosrs
the name*, addreme* end gtah&rat-sns cf all relevant
Mnr* whbarh would iiartfelr the |eo)rrt loralww M their
r *<<( aieaa Granite* thould atm k«U lerbad coat-
frtili-t In which they mule nloolnl IW'lIMkn Itd
irimmitiiid < MBE iu|x««t rttniuilwM

"A'Tangrmewu hate brer, made llais-ugh the Ofire of
Mme*it> Ibiisrts EMerprate ., to provide atnHa***
to Grsntre* and pnme centreslt<*« ut folill™ the IC%
MBE requenwent ...

"Gtsr.irra and -ritne centrtMrat tleiaf site W rant
of othat evrtwrt *kwfc is avatlsUe from the Sms'J Beer-
net* Adminittr. is ,,,

*  (TUe Gr itee nwst awtiltr the patf<-ri** rr tf
it* f» tw«initint atnrw«I*»-r» i*n|Waloavlt
nn | (bait Ig Mnr. o r felUH
mY%r*»e* the*!|  1* *ii*a* rttry faryrt tghilv
The TDK isikli *v «t 11 11 peovelr m relevawl pert

"Ahheugh ape* e fa* n«* .a >ncwlrd take
[hn trriiH el i*t til 1Pt vJI v«lt afpaove a **n*t
cedrr esreptare*] rpmeir rtt Th# Octal## rout*
dcM Mirstr i*»t iter* a»*m tvArm relrvaat g»ek*
(el i*noeit* 1.v -e-a rM»|a,w« «t « market *r»**
I*'{ik t*e pn.er* tw*u-o I« ;«ii.f* a *eitrf The
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Milt * wkirh was* rwnterSnl eng tha rrm * »*A MPC
U r«twed ..
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waiver request would ordinarily be made after the initial
bidding or negotiation procedures proved unsuccessful....
“[A] Grantee situated in an area where the minority
population is very small may apply for a waiver tefora
requesting bids on its project or project*... "
13. The EDA technical buTttin, at 1, provides the folio ving
definitions:

"a) Negro—An individual of the black race of African
origin.
"b) Spanish-speaking—An individual of a Spanish-
speaking culture and origin or parentage.
**¢) Oriental—An individual of a culture, origin or par-
entage traceable ¢* the areas aouth of the Soviet Union.
East of Iran, i-elusive of island* adjacent thereto, and
out to the Par fir including but not limited to Indorses!".
Indochina, Mali-tie. Hawaii and the Philippine-!.
*d) Indian—An individual having origins In any of th*
origin*! people of North America and who is recognised as
an Indian by either a tribe, tribal organisation or a suite-
ble authority in the community. (A suitable authority in
th* community may be: educational institutions, religious
organisations, or state agencies.)

*>) Eskimo—An individual haring origin* in any of
th* original peoples of Alaska.

#f Aleut—An bdisidut) having origins in any cf the
original peoples of the Aleutian Islands. “

14. The EDA xhn si bullet*. at 19, prosidea in relevant
part:

"Aar person tr orgsaiiatim with information indicat-
ing unjust part*.pet»on by an enterprise or tads*musts
ia th* MBE program or wha bebrvrs that th* MBE par-
ticipation requ-irmert iabeing imp*tf*tty appWi should
contsrt *'* ipfeop at# ED4 grantee and provide a
detaied italesserm of the Ut-s foe th# complaint

"Tpcw tree.pi of a complaint the grantee should
eturr.pl lo resell* I'r iu#a m In th# event
the grantee requites swtuecv in seaehug a determine-
lion, tha grants* should contact Ih# Civil Bights 5;*< »Wt
la the sppcspc.au Rmusl (rifirv

mJf the rocafdaman I* «f* shat the gccntce *ts not
satisfactorily r*w!>c»t the ktsw« i«* | m Km row-dasat,
he may r#twuolly et*iv* sh* 1 DA CcVv
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herrnce to this standtrd a* important ai d consistent with
precedent.

The Equal Protcttlsn Clause, snd the equal protection
component of the Duq Process Cause of the Fifth Amend-

ment, demand that anv governmental distinction among
gmupa must be ju-tiflablr.” Different standards of review

applied to different sorts of elanifieation* simply illustrate
the principle that coir* classifications are leas likely to b#
legitimate than others. Racial classifications mu t be ae-
sesaed under the mot: stringent level of review because Im-
mutable characteristics, which bear no relation to individual
merit or need, am irrelevant to almost every governmental
decision. Sc*, e. g.. d lu/reso* v. Martin, 375 U. 5 399. 402-
404 MPO04). In thi# case, howe.er. | believe that 1103(f)
(3) t justified aa a remedy that serves the compelling gov-
cmmevUI interest m eradicating ih* eonlir jing effects of
past Jiacriminatioo identified by Congress.'

Racial preference n“m can constitute a compelling stale
interest Distinctions between ritinrrj solely because of
their ancestory* (are) "odious to a free people whose institu-
tions ar* founded upon th* doctrine of equality.’* Lovm% V.
Virpiaie. 388 U. 8. M II, quoting ffvstwyadi v. United
Ctntts, 320 U. 8. 81, 100 (1943) Thus, if th* acPas.de
merely tj prcsacs a conp«mioea] deair* lo prefer on* racial or
ethnic group over another, 1103 (f)(3) violate* the equal pro-
tection component in th* Due Process Claus* of th* Fifth
Amendment. See BslUng *. /<wrp*. 347 U. 8. 497. 499
+19V).

The Government d>n hsrt legitimate interest la amebo-
rating the disabling effect* of Identified discrimination
ffsUc. 438 t'. 8. el 107; see * (, Xeyet t.Ptknti Distu-t
Se |, 413 V. 9 191 330 (1973) (PovrUs WJiconcurring in
pert and dissenting io part): tdeBnnei v. flareni. 400 U 8
39 41 (1971); BK*t-*/ fweahaw r Seats. 400 U. 8 43
*/-4ri (1971); (Ieen s (*«w<» StKeel Bt*s*d, 301 V. t 4 0.
4T7-439 (1990). The eswtenc* c4 slWfal dsscnmini Uon jus-
lies th* imrmlisa of a remedy that wtil "make perwona
*hole fee tnjun*e t*ff#red ecs acrouat of unlaaful . , . des-
crimi-aiien” gllcr-rolr Pepro fc v Xtondg, 473 U. 8.
‘M 41* 11975). A -nlirtl inquire. llcnficc. ie whether
I ' fWJ) w*s road«d «+ a i-<im < rcdi/**>«q such di*-
» -waitrov  But this Proil ku wm *pr«ot*d race-row-
SCuros r*snedie at#**' |*icnl (C lifvisUtf
f-.1- of civiKlilMlint»| »* vuiatrot iriitw a /I»(4c. 4M
t* 8 at 307. ««*#.* Fcawden = | «ted fiefts. 431U 8
30t V.rJTit <1977); United Je**4 expe» atfucs s Cor>
[» n 141 V-INKIfr?) lapmasnwl Wsiitg |).8*wf4
fmliNs hafmkHWrj 3M (le<dl
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ATTACHMENT MC™

Introduced: A/10/81
Referred: State Affairs, Trans—
portation and Finance

[IN THE SENATE BY FISCHER AND STIMSON
SENATE BILL NO. A15

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL
or an Act entitled: "An Act relating to contracting and procurement proce—
dures, and coapetltlv- bidding under the Fiscal Proce—
dures Act."
.BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 19.10.190 is amended to read:
Sec. 19.10.190. ADVERTISEMENT. BIDS, CONTRACTS, AND INFORMAL
BIDS. (@ When (EXCEPT AS PROVIDED IN AS 44.33.300, WHEN) the esti—
mated cost of .my construction Is SS0.000 or more (EXCEEDS $100,000],
the department shall, except as provided In AS 19.10.170(a), proceed to
advertise, request bids, and award the contract in the manner provided
In AS 19.10.200 and 19.10.210. Whenever any proposed construe on
contract Is for a sum less than $$0.000 ($100,000), It shall be discre—
tionary with the department whether the contract shall be advertised
and awarded In accordance with AS 19.10.200 ar.d 19.10.210. In all
events the department shall request informal bids from as many contrac—
tors as can be requested conveniently.
* Sec. 2. AS 19.10.190 la amended by adding new subsections to read:
<b) Except as provided In AS AA.33.300. when the estimated cost
of any maintenance Is $2$,000 or more, the department shall proceed to
advertise, request bids, and award the contract In the manner provided
In AS 19.10.200 and 19.10.210. When any proposed maintenance contract
Is for a sum less than 52$,000. It shall be discretionary with the

department whether the contract shall be advertised and awarded In
accordance with AS 19.10.200 and 19.10.210. In all events the depart-
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acne shall request informal bids from as many contractors as can be
requested conveniently.

© The dcpartaent nay not sward construction contracts in in—
crements of less than $50,000 or naintenancc contracts in increments of
less than $25,001 to the sane contractor for the same project so as to
circumvent the bid procedure required in (@) and (b) of this section.
Sec. 3. AS 19.10 210 is amended to read:

Sec. 19.10.210. AWART Of CONTRACTS [TO LOWEST RESPONSIBLE BID—
DER). The department shall award the contract In accoidance with
AS 37.05.230(1) 170 THE LOWEST RESPONSIBLE BIDDER), or it may reject
all bids. If no satisfactory bid is received, the department nay
rcadvcrtlse the project. All swards ahall be nade in compliance with
applicable federal law and (THE) regulations (PROMULGATED THEREUNDER],
with AS 19.05 - AS 19.25, and with AS 37.05 (,] and the (RULES AND)
regulations (WHICH ARE) adopted under It (PROMULGATED THEREUNDER),
where not in conflict with AS 19.05 - AS 19.25.

Sec. A. AS 19.30.191(b) la amended to read:

(b) Contracts t- ".cred into by a local government that has assumed
local road powers for the construction of each project shall be awarded
only ¢ th* basla of the lowest responsible bid submitted by a bidder
meeting established criteria of responsibility, except that if the
a-our.t of «tato money to used a. the rroj«ct Is SSfI.000 or rore the
contract ahall be awarded in .icccrdar.ee with AS 37.05.2)0(1).

See. 5. AS 19.30.211(a) Is amended to read:

(@ The department si.all ralntain, or cause to be nalntalned, any
project constructed by the dcpartrent under the provisions of AS 19.30.-
Il - 19.30.241, except that upon r* *izal agreement of the commissioner
€d the local government the responsibilityafbr maintenance say be

transferred to the local government if it is authorized to assume road
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i maintenance powers. If a maintenance contract entered into by the state

21 is for $25,000 or more or if the amount of state money tobe used in a
31 maintenance contract awarded by a local government is for $25,000 or
41 more, the contract shall be awarded in accordance with AS 37.05.230(1).

S * Sec. 6. AS 35.13.030 in amended to readt

el Sec. 35.15.030. ADVERTISEMENT, BIDS, CONTRACTS, AND INFORMAL
™ BIDS. (@ When the estimated cost of any construction under this
0 chapter 1is $50,000 or more (EXCEEDS s$100,000), the department shall,
9 except as provided in AS 35.15.010 (AND IN AS 44.33.300), proceed to

Lio] advcit®.sc, request bids, and award the contract in the manner provided

in AS 35.15.040 and 35.15.050. When any proposed construction contract

STj is for a sum less than $50,000 ($100,000), it is dlscrctlonury with the
Vaj department whether the contract is advertised and awarded In accordance
i with AS 35.15.040 and 35.15.0j0. In all events the department shall
15 request informal bids from as cany contractorsas can be requested
16 conveniently. A complete record shall be kept by the cooralssioncr or

, (T his designee of all transactions entered into under this section Includ-
* irg names of enployees Involved in the transactions.

* Sec. 7.AS 33.15.030 is amended by adding new subsections to readt

70 (b) When the estimated cost of any maintenance under this chapter
71 is $25,000 or more, the department shall, except as provided in AS 44._-
I 33.300, proceed to advertise, request bids, andaward the contract in
71 tVc -sr.ner provided in AS 35.13.040 and 35.15.050. When any proposed
yz centtr.ctlon contract is for a sum less than $25,000, it is discretion-
74 arv with the department whether the contract is advertised and awarded
6 in accordance with AS 35.15.0-0 and 35.15.050. In all events the

v department shall request informal bids from as many contractcrs as can
i be requested conveniently. A complete record shall be kept by the

Jjtj commissioner or his designee of all transactions entered into under
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17
18
19

this section including names of employees involved in the transactions.

© The department may not award construction contracts in
crements of less than $50,070 or maintenance contracts in increments of
less than $25,000 to the same contractor for the same project so as to
circumvent the bid procedure required in (a) and (b) of this section.
Sec. 8. AS 35.15.050 1is arae .dcd to read:

Sec. 35.15.050. AWARD OF CONTRACTS. The department shall award
the contract in accordance with AS 37.05.230(1) [TO THE LOWEST RESPON—
SIBLE BIDDER], or it may reject all bids. If no satisfactory bid is
received, the department may rcadvertlsc the project. The department
shall make the award in compliance with applicable federal law and
[THE] regulations [PRCMULCATEP UNDER 1IT], with this title, and in
compliance with AS .37.05 [,] and the (RULES AND] regulations adopted
[PROMULGATED] under 1it, where they arc not in conflict with this title
a.id federal law.

Sec. 9. AS35.15.080 is amended by adding anew subsection to read:

(@) A contract entered into by a municipality or regional educa—
tional attendance area for the construction of a publi- _.vorks project
under this section shall be awarded in accordance with AS 37.05.230(1)
if the amount of state money to be used to finance the contract Iis
$50,000 or more.

Sec. 10. AS 37.05.230(1) is rcpejled and reenacted to read:

(€)) i contract for construction ar.d repairs, or a purchase

of in.! centr.ct fcr supplies, mtcrlalx. equipment, and contractual
services must be based on cmpct ittve bids; .in award shall be made to
the lawesc rcspar.ilble bidder after advertising far bids, except that
J\> a Md shall b* a-irded ta s bidder on the certified
-i-rrlty Mdders list if
(1) he submits « bid fcr aoods or services under

eee S3 -15



the name appearing on his current Alaska business licensei

(11) the value of contracts awarded during the
fiscal year to bidders on the certified minority bidders list
is less than 20 percent of the total value of contracts to be

awarded during the fiscal year;

(ill) the bid 1is not more than IS percent higher
than the bid of the lowest bidder; and

- (i») tin bidder agrees to.lemer his bid by—*Irt

. . (iv) the bidder agrees to either lower his bid by five percent or

match the lowest bid, whichever action results in a higher bid;

(B) a bid shall be awarded to a bidder on the certified female bidders
list 1f

(1) she submits a bid for goods or services under the name appear:iny
on her current Alaska business license;

(i1) the value of contracts awarded during the fiscal year to
bidders on the certified female bidders list is less than 10 percent of the
total value of contracts to be awarded during the fiscal year;

(i11) the bid is not more than 15 percent higher than the bid of the

lowest bidder; ar.d

() the bidder agrees to either lower her bid by five percent or

match the lowest bid, whichever action results in a higher bid;



£fo)t
&J iOn™ (C) if a certified minority bidder and a certified female bidder

qualify under (1)(A) and 1(B) of this section, respectively, for the

bid, the bid shall be awarded to the lowest of the two bidders;

|*~*(D)"s"ject to (1) (A) through (@) (C©) of this section,

m (&)m "TTiljjevb—In lhiu jeetlom a bid shall be
it awarded Co an Alaska bidder 1if he 1is on Che certified Alaska
i? bidders lisc and his bid la noc more chan 10 pcrcenC highe “han
133 Che bid of Che lowesC nonresidenc bidder j and

OO y< compctidvc bids arc noc required

(i) for concracCual services when no known compc-

16 tldon exists;

17 ill) when races are fixed by law or ordinance;

Is (ill) for iCcms traded in on like items; or

19 (iv) for professional services;

~ T sec. 11, As 37.05.230(7) is amended to reads

J|II;; (?) if Che amount of the contracCual services, purchase, or
.il sale is estimated to exceed $2,500 scaled bids shall be solicited, when
u

practicable, by publication in a newspaper calculated to reach pro-

spective bidders and by posting notices in public places within the

area where the work is to be performed or material furnished and in
™ addition the department nuv also designate a trade journal for publica-

\% ticn; the department shall also solicit bids by sending notices by mail
*n all (ACTIVE PKOSPECT1VEJ bidders or fe certified Alaska bidders

«? li«t. [ . O IT AM)I all bids shall be scaled when received, and

5- .S 3 415
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1 shall be opener in public at the hour stated in the notice; the depart—
2 ment nay limit solicitation of bids or negotiate directly if it finds
3 Chat it is in the best interest of the state;

4 * Sec. 12. AS 37.05.230(4) 1is amended to read;

6 (@ unless a contract is $50,000 or more, the provisions of
6 this section relative to competitive bids do noc apply to contracts for
7 the operation of transportation systems for students to and from the
8 schools within the state, as are authorized under AS 14.09.010; and
0 these contracts may be awarded by bid or negotiation and, at the dis—
10] cretion of the Board of Education, may be awarded for periods of three

. years or less;
121i * See. 13. AS 37.05.230(5) Is amended to read:
(5) an "Alnska bidder," for the purpose (OF BID AWARDS UNDER
(1)<B)|] of this section, is a person who

(A) holds a current Alaska business license® [,1

16?i () submits a bid for goods or services under the name
Ve as appearing on his current Alaska business license (.]

19 (G) has maintained a place of business within the stjte

19 for a period of six months immediately preceding the date of his

201 bidj.

n (D) is not delinquent in the payment of state taxes;

e and

na:n: tins inventor “vs ar facilities Ir. support ot
- to: it Iri tr. the stale; (.J

* Sec, 14. A< ?°.15.?30(>) ;s trended to ro,.j. /7i)/74d)
-ti*AW'c7 ~ >
: —» of this section

i thc provisions of A)



15 (,] or [THE DEPARTMENT OF HIGHWAYS, WHICH ARE AUTHORIZED] under
AS 19.10x 1.)
Sec. 15. AS 37.05.230(8) 1is amended to read:

(8) the provisions of this section relative to competitive
bids do not apply to the purchase of products or services manufactured
or provided by a sheltered workshop, unless the contract is for $50,000
or more.

Sec. 16. AS 37.05.230 is amended by adding new paragraphs ,0 read:

(9 the Department of Administration shall compile and
update annually a certified Alaska Mdders list containing the namesof
persons who meet the requirements of (5) (A), (C), (0), and (E) of this
section:

r7m the Department of Adoinisttation shall compile
update annually “a”“cCht~fied minority bidders list cout®iiring the names
of persons who are on the clTtuified Alasko JjJdtlers list, and have a
business whose majority interest i5$tt?n*ficially owned by members of
minority groups or have>-bu5iness whose majority voting interest 1is
owned by membe;y»-""of minority groups: for the purpose oiti”s paragraph
nlnotirfgroup members arc citizens of the United States who a*«*"

"Negroes, Hispanic*, Orientals, American Indians, Eskimos, or Aleuts:



.-Y (10) the Department of Transportation and Public Facilities shall
compile and update annually a certified minority bidders list containing
the names of persons who are on the certified Alaska bidders list, have a
business whose majority interest is beneficially owned by members of
minority groups or have a business whose majority voting interest is owned
by members of minority groups, and have a business whose management

and daily business operations are controlled by one or more minority

persons. FOr the pUrpOse of this paragraph, minority group members
are citizens of the United States who are Black, Hispanic, Asian or

Pacific Islander, American Indian, Eskimo, or Aleut.

NUS .. N F

A-7 (11) The Department of Transportation and Public Facilities shall
compile and update annually a certified female bidders list containing the
names of persons who are on the certified Alaska bidders list, have a business
v). C majority interest is beneficially owned by women or have a business whose
majority voting interest is owned by women, and have a business whose management

and daily business operations are controlled by one or more women.



n z v o S e e n o u

(12) The Department of Transportation and Public Facilities shall

provide by regulation the standards by which it will make determinations

that minority and female

bill

qualify as businesses whose management and daily business operations are

controlled by one or more minority persons.

23«
I
24
25
26:
27

79

03) - |

the provisions of (1) A nwn (1H-B) of this section do

not apply to purchases and contracts involving federal money received

by the state if the application of a bidding preference would violate

federal law or program guidelines.

Sec. 17. AS 37.05.240 is amended to read:

Sec. 37.05.240. RID REQUIREMF.NTS: AWARD OF CONTRACTS AND PUR—

CHASES. (@) Except as provided in AS 37.05.230. a [A] contract or

purchase made by or under the supervision of the department for which

competitive bids are required shall be awarded to the lowest responsible

-7- SB 415

- owned business entitled to the benefits of this



bidder, taking into consideration conformity with the specifications,
terms of delivery, and other conditions imposed in the call for bids.
Bids may be rejected, and a bid shall be rejected if it contains a
material alteration or erasure which is not initialed by the signer of
the bid. The department may reject the bid of a bidder who 1is in
arrears on taxes due the state or who failed to perform on a previous
contract with the state. Where competitive bids are required and where
all bids are rejected, new bids si.all be called for as in the first
instance. Before the awarding of a contract for a building or the
making of repairs upon a building, the department shall see chat the
bids conform with plans and specifications approved by the Department
of Transportation and Public Facilities. All bids with the names of
the bidders and the amounts of the bids, together with all documents
pertaining to the award of a conr act, shall be made a part of a file
or record and retained by the department for three years, unless repro-
duceu by microfilming and these files or records arc open to public
inspection at all reasonable times. An aggrieved bidder may within
five diys after .in award of contract appeal to the department for
hearing, with notice to interested parties, for redcternination and
final award in accordance with law.
(b) When submittin> a bid under this chapter, a nrime contractor

shill name the prir-.cip.il suhconlfactors he intends to use. After n hid
:> 'wtried, a pr: > centr. r'r r-av chanve nrinciptl subcontractors onlv

;o erase. F~r “Gronucs o: this section "principal swhconcracter”

Trs i who. In the -orf-T-. kee e ..t <eirded to
r--. s 1 0 ~t*“riil> ard oes v:th a v»luv

m<l or -re.-r.e: \r 17 - - » tof." -f contract.
i * J*lrnar; - So r et—. nmifiicd

53 -Ib



-gubconegactort-op-"he- fre-fA4J:Tph bidders list. unLo”-ao-ypk-
oertaractowo on—fihe minority bidders list are-qgvail able -to ~t»ecEoiHft fche
1 -Whon a nxima contraoror. shall namo- tho tmb-
I y3rty>-b hr- iiiLinub"tu usti-yfire «w-oiv-the -minority hlddnrr, 110t
worcrherwlth-frhe tetnl--owar nf mnney-hr 1nramie-Sa-pay-to sutxion-
brfictor-fr— foritr s+ — ldaMH--tf~r-o-fhrnnrr arrnns-w - trfre
~mtry M rdprt ljat arc avallabler-the pri e contractor ahall-so

-in-writing. when suhmltrirrft-e-bid.

(c) At least 20 percent of the money from a contract awarded
under this chapter which is paid to subcontractors shall be paid
to subcontractors on the certified minority bidders list, unless
no subcontractors on the minority bidders list are available to
perform the work. At least 10 percent of the money from a contract
awarded ur.der this chapter which 1is paid to subcontractors shall be
paid to subcontractors on the certified female bidders list, unless
no subcontractors on the female bidders list are available to perform
the work. When submitting a bid, a prime contracto?XﬁL%e the sub—
contractors he intends to use who are on the minority and female
bidders lists together with the total amount of money he intends to
pay to subcontractors on the minority and female bidders lists.
If no subcontractor on the minority and/or female bidders lists
are available, the prime contractor shall so state in writing when

submitting a bid.



10

1

12

(d If a bid is awarded under this chapter, wmproposed substitu—
tion for a subcontractor named in the bid under (b> oi (¢) of this
section shall be submitted to th6é department for appiuval together
with reasons for the proposed substitution.

Sec. 18. AS 37.05.305 1is amended by adding a new subsection to read:

(b) IT the amount of state money to be used to finance a contract
awarded by the University of Alaska is $50,000 or more, t. e contract
shall be aw irded in accordance with AS 37.05.230(1).

Sec. 19. AS 37.05 is amended by adding a new section to read:

Sec. 37.05.306. APPLICABILITY TO NONPROFIT CORPORATIONS. IT the
amount of state money to be used to finance n contract awarded by a
nonprofit corporation is $50,000 or more, the contract shall be awarded
in accordance with AS 37.05.230(1).

See. 20. AS 37.05.315(a) 1is amended to read:
(@ When an appropriation 1is made as . grant to a municipality,

tin. Department of Administration shall promptly notify the municipality

S3 415



consistent with the purpose of the appropriation, the facilities and
services provided with the grant will be available for the use of the
general public, and (4) will comply with AS 37.05.230(1) in the award
of a contract if $50.000 or more of the contract is financed with the
grant or other state money, the Department of Administration shall pay
the grant directly to the municipality. The agreement executed by a
municipality under this section shall be on a form furnished by the
Department of Administration.
* Sec. 21. AS 37.05.315(d) 1is amended to read:
() When an appropriation is made to a department as a grant for
a named recipient which is not a m.-nicipality, the department to which
the appropriation is made shall promptly notify the named recipient of
the availability of the grant and request the named recipient to submit
a proposal to provide the goods or services, or both, for which the
appropriation 1is made. At the same time, the department shall issue a
request tor proposals from other qualified persons to provide the same
goods or services, or both, 1in the same area. The department shall
contract wi*h the named recipient unless tho Office of the Governor,
with due regard for any local expertise or experience among those
making proposals, determines that an award of the contract to u differ—
ent party would better serve the public interest. If the contract is
awarded to another party than that named by the legislature, the basis
of that action shall he stated In writing at the time the grant is
Issued. The purchase of the good.-, or services, or both, shall be in
accordance with AS 37.05.230(1)(C) and, if tho purchase is for a sum of
$50.000 or nore, shall be In accordance with AS 37.05.230C1)(A) and
(1) B).
* Sec. 22. AS 37.05.315(f)(2) is amended to read:
(2 The Deparcnv.it of Consunity and Regional Affairs shall
-10- SB 415



determine whether there Is « qualified Incorporated entity in the
community area which will agree to receive the grant and administer it,
subject to terms generally applicable to private grantees, am4 if the
grant ia to be used to finance a contract of S30.000 or more, subject
to AS 37.05.230(1). If there is more than one such entity, He Depart—
ment of Coossunlty and Regional Affairs shall select the most qualified
and the grant ahall bo awarded to that Incorporated entity for the
purposes of Che appropriation! however, the Department of Community and
Regional Affairs shall give preference to a nonprofit corporation
organized by a community for receipt of the grant.
Sec. 23. AS 37.03.320 1is amended by adding a new paragraph to readi

(O] "department™ means the Department of Administration.
Sec. 24. AS 44.33.300(2) 1is .trended to readi

(2) the public hid requlrcnents (AS) contained in AS 19.10.-
170, 19.10.190(b) (19.10.1901, AS 19.30.191(b). AS 33.13.0)0 . 33.13.-
020" and 33.13.030(b) (AS 33.15.010 - 35.13.030) may be waived if Che
contract is to be perforeed hy a contractor who** principal office is
in the designated area and the contract amount is U s than (DOCS sioT

EXCEED) $50,000;

SB 415



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISCAL NOTE

1. REQUEST
Bill/Resolution No. CS for O db
Titlt An Act Relating to contracting and Procurement Procedure...

Requested bv Hy:hgr anc Stiver. Date 3/24/52

Il1. FISCAL DETAIL o )
Aotncv Affected Department of Administration
P?ogrU Category Affected TovwernT-™
BRU. Prografc, Or Subcrocraotc) Affected General Services
(Not*< If nor* than on* budget component 1is affected. separate line-iteai

am.unts «nd funding for each component in the analyses aection.)

EXPENDITURES  (Thousands of Dollars)
FY 62 jPY 83 PY 64 Fy 8S FY 86 FY 87

100 PERSONAL SERVICES ao 7 K1-k A?,1 A? 1
200 TRAVEL i o L o
300 CONTRACTUAL JJGYO 1S0 15F. b 17T.E irio.0
400 COMMODITIES 1.0 ITT J.Y P
$00 EQUIPMENT kb.o 0 u 0 0

600 LAND 6 STRUCTURES

TOO GRANTS.CLAIMS.ETC. -
3919 | . ..< 418.0 ?35.5  ib-.2

TOTAL

FUNDING (Thousands of Dollars)

GENERAL W O 210" TIT. @
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TIME
PART TIME
TIMPCO ARY
1

1. ANALYSIS (S«* Fiscal Net* Preparation Instruction. Section III)

Ihe contractual services eipenditures include computeri.-ation and input*
ncnlallon of the required certified lists and preparation of request reports.
It also includes fundi to revise and reprint ciM*Jn; pamphlets and hochres
to reflect statuary chanjei a “ to conduct advertising to infom minority
businesses of the ne« regulations.

this fiscal note differs from the one supplied for $4*94$ »» that this
bill has larger preferences and greater computer cuoploiitles and reporting
requirements.

IV. DATE. .PREPARED IT  George Uioe
AGENCY  rcMMtaeni of A*nInH.Lr.tLliia_
Original< Legislative Finance PHONE, 1ityaa
ce< Budget and Management
Prime Sponsor (first Legislator Hatred)
33-091 (Rev. 1D/BI)

GE/bab
GSS2/V01



THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE

FISIAL NOTE

I . REQUEST
Bill/Resolution No. CS For Sd 41S
Title An Act Relatlm to Contracting and P
R» , cited by Fiicher and Stlnmn----——-—————————— Date  4/°j/f12_

XI. FISCAL DETAIL
Agency Affected
Program Category Affected wll
BRU, Program. Or Subprograms) Affected A)1
(Notei If more than one budget component it affected, separate line-item

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
fy B2 FY 83 FY 84 FY 8 FY 8 FY 87

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

SO0 EQUIPMENT

600 LAKO & STRUCTURES

M m ® cows AOUOO 6480.1 81873
TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND .17 7.9
FEDERAL FUNDS
OTHER (Specify Source)

POSITIONS

FULL TINE
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instruction. Section 111)

The o 1d fiscal impact of this bill Is difficult to anal/re due to lack
of sufficient data to evaluate vendor response to changes m purchasing pre—
ferences. Some out of state vendors will drop Out of bidding thereby reducing
competition and providing Increased prices. No project increased costs of
goods and service to the approatmitcly 101* for FT 83 and we assume state
etpendilures will increase 81 a year, u? fee) both are conservative estimates

Tho increased costs which we have identified will have to be absorbed by
ea:h Individual agency. This fiscal note 1is not a request for an additional
appropriation "o the Department of Administration or other Department, but
reflects what we estimate the costs that this bill could be to all state
agencies. This will be reflected in their reduced purchasing capabilities.
Agencies will ellhe* find additional funding wit“in their e&isting budgets or
procure less goods and services or in io>* cases not procare thosv goods at,
this lime and submit larger budget requests in future yt-<rs.

V. eatt prepared iy George *

AGEJ1CY lo»M nt itrAurt
Original =Legislative finance  PHCNE aAA?*4TtL. _
cci tudget and Management

Prime Sponsor (first Legislator Named)
33-001 (Mv. 12/81)

GCl/Uab
GSS2A/0?



FISru NOTE ANALYSIS GF B 415

As stated, in the narrative of our fiscal note, onSB 415, the fiscal
Impact of this bill is difficult to analyze.

W have suggested that the cost of goods and services might increase by
as much as 10* or $6,000,000 in FY 83 (102 of $60.0 million » $6.0 million).

This is based on a couple of aj -jmptions, first the National Association
of State Purchasing Officials has indicated that preferences raise costs
proportionate with the preference. Thi: is difficult to substantiate basec
upon this assumption alone, there is cur*ently a 52 preference atthis time
and increasing the preferenceto 102 is only a 51 increase, (i.e. 51 of $6.0
million « $3.0 million).

However, the second assumption is base! upon the theory that out-of-state
and .n some cases 1n-$tate businessnay be reluctant togo through the bidding
process if they are ccnpeting against a preference from 10 to 15 percent.

~ It is difficult to provethat people have stopped submitting bids for
this reason, but some vendorshave expressed this as a reason.

Possibly the best way to depic* how these particular preferences might
effect competition and prices is with sone hypothetical examples.

EXAVPLE #1

Bid Price
Out-of-State Plddcr $10,666.60
Certified Alaska Bidder $11,000.00 _
Certified Alaska Minority Bidder $11,500.00 *Ulnncr:  If bidder
is_wtllin% to drop
price by 51 or to
$11,000.00.
=Thi* represents a 102 increase.
EXAMPLE 12
Bid Price
Out-of-Statc Bidder fro Bid
Certified Alaska Bidder $11,000.00
Certified Alaska Minority Bidder $12,650.00 eWinner: Il bidder

Is willing to drop
price b) 51 or to
$17,100.00.

=This represents a 102 Increase over the low bidder, but, a 712 Increase over
the original out-of-state bidder.

GE/bab
GSS7A/EL



EXAVPLE #3

Bid Price
Out-of-Stftte Bidder flo Bid
Certified Alaska Bidder No Bid -
Certified Minority Bidder $12,650.00 or Mgher *

¢This represents a 26.5% increase over the original out-of-state bid. At th3*s
point the bidder will realize that there is no competition. The bidder may
play it safe and only bid 15% higher than the suspected competition, buA again
the bidder may ,iust as likely increase the price still further.

These examples indicate that a 10% Increase may be conservative. It is
not the Alaska or minority preferences which seem to be the cause for the
dramatic increase but the lack of competition caused by the preference. Tne
preferred bidders feel more secure and have less incentive tosubmit their
best price when a free competitive market is absent.

I hope this explains in some detail how wt arrived at the present figures
for the fiscal note on SB *'15. The figures could be higher or lower depending
on which set of assumptions people choose to use. However, | till believe
our fiscal note may be consfrvative, in that it only includes goods and services
procured by the State and r"oes not take 1n account the fiscal impact that this
bill may present to construction contracts or municipal grants.

The increased costs whici we have identified will have to be absorbed by
each individual agency. The fiscal note is not a request for an additional
appropriation to the Department of Administration or any other department, but
reflects what we estimate the costs that this bill could be to all State
agencies. This will be reflected in their reduced purchasing capabilities.
Agencies will eithe® “find additional funding within their existing budgets or
procure less goods and service or in some case not procure those services at
this tlirr and submit larger budget reque* $ in future years.

As a further darificati » of our fiscal estimate of this bill we will
submit two fiscal notes. The first will indicate the potential fiscal impact
this bill will have on the Division of General Services and Supply. The other
fiscal note will be our estimate of the fiscal impact to all State agencies,
as reflected in their reduced purchasing capabilities.

GE/bab
GSS2A/E2



(The Nation.il Association of Stat.* Purchasing Officials, who oppose
any local preference statutes, estimate that a bidder"s preference
raises the cost of doing business proportionate with the preference.)

From a purely professional purchasing standpoint vendor preferences
are not condusive to good purchasing practice nor in the purchaser”s
best interest. We are sympathetic to the 1idea of stimulating
various sectors of business, however we do not believe this is the
correct vehicle. A vendor preference is a weak and easy approach

to the problem which will not solve it. The preference is little
more than a token gesture of appeasement to an interest group.

Open competition is the backbone of our free market system. To
reduce or eliminat"5 it adversely affects everyone.

PURCHASING PREFERENCES

PRO"s CON"s

New jobs are created. - Arguably unconstitutional as a
barrier to interstate commerce.

Businesses are encouraged to

locate v/ithjn the State. - In direct conflict with the
principles of competition and
precludes the purchaser from
obtaining the best competitive

pricer

Many bidders who otherwise would
be interested are discouraged
from competing and potential
sources of supply are reduced.

Preferred bidders feel more
secure and have less incentive
to submit their best prices when
a free competitive market 1is
absent.

Results in higher costs to
taxpayers, prices usually are
increased by the amount of the
preference.



thelegislatTOP
TWELFTH LEGISLATURE

FISCAL NOTE

L REQUEST REVISED
Bill/Resolution No.. SB 415 _
Title An Act Relating co Contracting and Procurement Procedure...
Requested bv ~ Hscher & Stimson Date April 23, 1981

Il. FISCAL DETAIL
Agency Affected All
Program Category Affected Al 1l
BRU, Program, or Subprogram(s) Affected AIT
(Note: Ifmore than one budget component saffected, separate line item amounts and funding for each
component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY 35 .FY 86

100 PERSONAL SERVICES
200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

S EQUIPMENT
6 LAND TRUCTURES
GRANTS. CLAIMS. ETC.
Additional Costs of Goods 5,500.0 5,940.0 6,415.2 529" 4 77T027T

TOTAL & Services

FUNDING  (Thousands of Dollars)

GENERAL FUND 5,500.0 5,940.6 6,415.2 6,298.4 7,482.7
FEDERAL FUNDS

OTHER (Specify Fund Source)

POSITIONS

FULL TIME
PART TIME
TEMPORARY

1. ANALYSIS (Sc riscal Note Preparation Instructions, Section Il1)

The exact fiscal impact of this bill is difficult to analyze aue to lack of suffi—
cient data to evaluate vendor response to changes in purchasing preferences. Some out
of stOue vendors will drop out of bidding th”eby reducing competition and providing
increased prices. We project increased costs of goods and service to be approximately
10%* for FY 82 and we assume state expenditures will increase 8X a year. We feel both
are conservative estimates.

The increased costs which we have identified will have to be absorbed by each
individual agency. This fiscal note is not a request for an additional appropriation
to the Department of Administration or any other Department but reflects what we
estimate the costs that this bill could be to all state agencies. This will be re—
flected In their reduced purchasing capabilities. Agencies will either find additional
funding within their existing budgets or procure less goods and services or in some cases
not procure those goods at this time and submit larger budget requests in future years,

IV. DATE April 23, 1981 PPEPARED BY George Elgee

AGENCY Department ot Administration
Original: Legislative Finance PHONE 465-2250
cc: Budget and Management

Prime Sponsor (First Legislator Named)  Fischer

33-001 (Rev. 12/80)



(The National Association of State Purchasing Officials, /ho oppose
any local preference statutes, estimate that a bidder"s preference
raises the cost of doing business proportionate with the preference.)

From a purely professional purchasing standpoint vendor preferences
are not condusive to good purchasing practice nor in the purchar S
best interest. We are sympathetic to the idea of stimulating
various sectors of business, however we do not believe this is the
correct vehicle n vendor preference is a weak and easy approach

to the problem wnich will not solve it. The preference is little
more than a token gesture of appeasement to an interest group.

Open competition is the backbone of our free market system. To
reduce or eliminate it adversely affects everyone.

PURCHASING PREFERENCES

PRO"S CON"s

New jobs are created. - Arguably unconstitutional as a
barrier to interstate commerce.

Businesses are encouraged to

locate within the State. - In direct conflict with the
principles of competition and
precludes the purchaser from
obtainirg the best competitive
price.

- Many bidders who otherwise would
be interested are discouraged
from competing and potential
sources of supply are reduced.

- Preferred bidders feel more
secure and have less incentive
to submit their best prices w".en
a free competitive market 1s
absent.

- Results in higher costs to
taxpayers, prices usually are
increased by the amount of the
preference.



* ' THE LEGISLATURE OF THE STATE OF ALASKA
Al TWELFTH LEGISLATURE

FISCAL NOTE.

l. REQUEST
Bill/Resolution No. SB 415
Title An Act Relating to Contracting and Procurement Procedure...

Requested bv Fischer& Stimson Date  April 10, 1981

Il.  FISCAL DETAIL
Agency Affected Department of Administration
Program Category Affected General Government
BRU, Program, or Subprogram(s) Affected General Services - Administrative Services
(Note: Ifmore than one budget component is affected, separate line-item amounts and funding for each
component in the analysis section.)

E?UJC.NDITURES  (Thousands of Dollars)

FY 81 FY 82 FY 83 FY 84 FY 35 ,FY 86

100 PERSONAL SERVICES 45.6 49.2 53.2 57.5 62.1
700 TRAVEL .

300 CONTRACTUAL 168.0 73.4 79.3 fi.7 92.5
400 COMMODITIES 1.5 1.6 1.7 1.9 2.0
son EQUIPMENT 3.6 3.9 4.2 4.5 4.9

600 LAND & STRUCTURES
700  GRANTS. CLAIMS. ETC
218.7 128.1 138.4 149.6 161.5

TOTAL

FUNDING  (Thousands of Dollars)

GENERAL FUND 218.7 128.1 138.4 149.6 161.5
FEDERAL FUNDS

OTHER (SDec'ifv Fund Source)

POSITIONS

FULL TIME 2 2 2 2 2
PART TIME
TEMPORARY

[Il. ANALYSIS (Sec Fiscal Note Preparation Instructions, Section I1I)

The contractual services expenditures include computerization and implementation of
the required certified lists. It also includes funds to revise and reprint existing pam—
phlets and brochures to reflect statuary changes and to conduct advertising to inform
minority businesses of the new regulations.

IV. DATE  April 2.1, 1981 PREPARED BY Henrge-Elyi-

AGENCY Department of Anmnistratiun
Original: Legislative Finance PHONE 465-2250
cc: Budi:ci and ManaEcmcnt

Prime Sponsor (First Legislator Named) Fischer

33-001 (Rev. 12/30)
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22
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POSITION TITLE

Administrative Sunnort Technician 1l
TYPE Or POSITION FTAFF MONTHS np no.

PFT 12

PCN No.

TYPE OF EXPENDITURE AMOUNT

1

PERSONAL SERVICES:
salary 1,433/mo. 17.19
BENEFITS .1579 7,7
FICA nfin
HEALTH INS. IRQ X 1? J

TOTAL PERSONAL SERVICES 228
TRAVEL ny
CONTRACTUAL JLuL
COMMODITIES 2l AG
EQUIPMENT

OTHER
TOTAL COST 7R 1

CODE FUNDING SOURCE

FEORCPTS "> A

GEN FUND

902 I A RCPT-J. : J 2R.1
PGM RCPTS MM A

OTHtn
CONTINUATION

ADDITION FOR B&ii USE OWM.Y
COLUMN fia
fir-
PROGRAM _
w0 REQUEST FOR NEW COMPONENT.

POSITION.

RANGE/STEP BARG. UNIT. LOCATION P WL sAPPROV. mDisArr
8B G Juneav
PRIORITY FORM 12  PAGE/LINE

JUSTIF,CATION:
The purchasing section is presently backlogged, There is
no flexibility to assume further requirements.

This position will evduate applicatiors for the two

lists, update listing, review requirements for preferences,
and maintain minority purchase records. |In addition they
will provide copies and updates of the certified lists to
other groups covered by the legislation. They will also
complete the additional standard clerical tasks necessitated
by adding new groups on Interested p rties to the system

and involving more complex and time c.nsuming bid awards.

FY 82

REVISED
of_ DATE



POSITION TITLE
Clerk Typist 11l

TYPE OF POSITION STAFF MONTHS RP Nec. PCN No.
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JUSTIFICATION:

The purchasing section 1is presently backlogged.
There is no flexibility to assume further requirements.

This position will evaluate applications for the two
lists, update listing, review requirements for
preferences, and maintain minority purchase records.
In addition they will provide copies and updates of
the certified lists to other groups covered by the
legislation. They will also complete the additional
stand”™d clerical tasks necessitated by adding new

g- oups on interested parties to the system and
involving n.ore complex and time consuming bid awards.
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CALCO Employee Benefit Plan Specialists

131 W 5th Avenue Mailing Address

P.0. Box 1422
Anchorage, Alaska 99510

April 20, 1981

Senator ~"rles H. Parr
Alaska Stute Legislature
Pouch vV (MS 3100)
Juneau, Alaska 99811

Re: Senate Bill #417

Dear Senator Parr:

Sincerely regret the introduction of Senate Bill #417 in this Session
of the Legislature. Obviously, the intent of the Authors of the Bill
is to provide for those persons in Alaska who do not have Group Health
Insurance available to them. 1 can appreciate the desire on the part
of these find Senators to promote Legislation which brings about Social
justice however, feel that positive action should not be taken on this
type of Legislation by the 19dl Legislature.

You mnv be aware that a Committee is functioning in Alaska established
by the Administration, known as the Alaska Comprehensive Health Care
Financing Study Advisory Committee. This Committee 1is charged with
the responsibility of studying the needs of Alaskans with regard to
the payment of Health Care Expenses. They arc attempting to determine
if new systems need to be established to provide any Group of Alaskans
with a source of funds on which they can rely. If you are aware of
the Committee, you arc undoubtedly also aware that a Research
Organization named Bntlcllo is presently doing a study on behalf of
the Administration, and working with the Advisory Committee on our
Health Care needs in the State. Battcll is attempting to developc u
comprehensive tcpoit which will be available for all of us to study

by year erd, 1911.

The Advisory Comnilt”e 1is broadly representative of all inti ;ts in
the State including the 1 surancc Industry. Hattell is eminently

qualified lo conduct the -udy which 1is already under way. | sincerely
hope you will agree with n> and the Life Underwriters Association of
Alaska, that the intfi sts of all Alaskans will be served by

letting this group jf people who are already functioning, complete
their work before taking action on legislat:on which will have
substantial cost impact for many yearc to come.

Until Bitlcllc nnd the Committees® reports are complete we will not
be 1in a position lo truely pinpoint those areas of need, il any,

DBiyCIn Qut @A



Senate Bill #417
April 20, 1981
Page 2

which exist in our State. Let"s develope legislation, if it is indicated,
for the 1982 Session which 1is responsive to the needs demonstrated by

the Study rather than using the broad brush approach which Senate Bill
#417 seems to do.

Sincerely yours,

D. BaiWyjQcalvin, RAllr - Chairman
State “Federal Law & Legislation Committee

DBC/dsp






M COMMITTEE REPORT
SENATE

4/16/81 FURTHER: JUDICIARY

Date: A/ Z' -

Mr. President:
HEALTH, EDUCATION A

The Committee on SOCIAL SERVICES has had SR 437
relating to confidential ccraiinunications between studnats and teachers

unde* consideration and (a majority of the committee) (the committee)
reports it back with the following recommendations:

] same title

( 1 do pass [ 1 do not pass
(-1 do pass with attached amendments(s)
( ) replace with CS for [ J new title

and recommends

( ) AND attaches a "Letter of Intent” ( 1 New Fiscal Note
) reports it back without recommcndation

( 1 referred to the Committee
MEMBERS SIGNING MEMBERS HAVING

DO PASS.M" OTHER RECOMMENDATIONS: <«VZO

/! tE it

CHA | RMAT
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SENATE AMENDMENT

By Senate HelSth, I.Jucation, and i-scinl Serv. Cr-

To: SENATE BILL No,
To: HOUSE BILL No,
Page: Line; 12 %13

nelctc tie followim nortion of Liners 12 r, 13:
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March 16, 1982

Senator Terry stimscr.
Pouch V
Juneau, Alaska 99811

Dear Terry,

There has been a very vocal group or parents In Falrbar.Vs who
have been concerned that their elementary school aged children will
be influenced awav from family beliefs. Their main concerns have
involved the elementary counseling program: however, theilr concerns
have included teachers as well. It became such a public issue 1
Fairbanks that Fairbanks area legislators may be concerned about the
political implications of this legislation at this tire. There was
no concern m the Junior anc senior high area. As child abuse 1s al—
ready a mandated non-confider.tial area you may want to consider ad-—
dressing your legislation to age twelve and above.

As a professional counselor 1 support tnls legislation and am
sharing the above informatior. out of concern for your bills* success.

Sincerely.

Paula Esch, District-Kide Counselor

PE/bg



MAR 2 9 1982 Phone 20-4896

KENAI JUNIOR HIGH SCHOOL hj>

A pan of KENAI PENINSULA BOROUGH SCHOOL DISTRICT
KENAI, ALASKA 99611

March 23. 1982

Senator Terry Stlstoo
Alaaka State Senate
Touch T

Juneau. Alaaka 99811
dear Senator Stisacn:

! have read vour hill SI 07* anc *t very nuth la favor of it. 1 have
alto vyltter. to Senator *arr aekirr for Mi auoocrc.

I*I1l appreciate vour aupper: of ft fl) and/or Kt 198.

Thank vou.

Sincerely.
V*V-»0

John Ttereoo
fount*lor



*6 Mi IT* 1L w
Icult J. Llcari JArch 15, 1982

Acting Suporir.tondor.t

Tarry Stinacr.
Suu Sr”ilor
Pouch V

Jur_tau. AK 99811

Soar Sanator Stintor.t

Thank you for tho copy of Sana* ?l11l ho. *37. V# ara terry that
you vara not atla to ba present at cur lut Alaska School Counselor®s
Association board rooting to discuss it with us.

ehe counselors with whom 1 havo conferred all see* t« be iIn strong
agreement with this bill, and *t esrtairljr loro you our full support.

*ha cnly suggestion Zwould offor it that Section @.25.320, IET&T71LU.
a M*KR*r" "bo amended to if11*1* rot cftly public school teac-i.t, but
private or p*rcc*ul school teacher* as wall.

Sincerely yours.

Sitka Ugh School



Jpp
BOX1200 MAR 26 K, PH 262-*7B

KENAI PENINSULA BOROUGH SCHOOLDISTRICT
PUPIL PERSONNEL SERVICES
SpvcalStmca Nu.*i ir(Strvko
CouMtbni SOLOOTNA. A L A S K A 22 I
lurch 22, 1962
Honorable lorry Stlason, Senator
Alaska State Legislature
Pouch V
Juneau, Alaska 99611
Dear Senator Stinson:
Thaak you fur aeadisft ae a copy of Soaate Bill *37. 1 ctronjly support
your contentions in this bill. Bcpofully, this picco of legislation
will fester sore opes and frank discussions between students and teachers
or counselors.
Sincerely,
Kris Refers,
Director
ER/cbl
cc:  School Counselors
o». Md»>«' ItHtliIMM t ® (Fy*, eF* o xxx] MWI »OO0tl»] | MOttirtl M*«(M

».4U«i«a LlaeAW UiM ml Mla.Alfca
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'ASCA' POSITION STATEMENTS -

Principles of Confidentiality

\ position statement approved by
*wiSCA governing Board, November,
J974; reviewed and reaffirmed 1S30I

Introduction

The members of the American Scaool
Counselor Association affirm their belief
in the worth and dignity of the in-
dividual It is the professional respon-
t ‘jility of school counselors to fully
respect the right to privacy of those
with whom they enter counseling rela-
tionships.

A counseling relationship requires ar. at-
mosphere of trust and confidenet or
tween the client and the counselor. A
client has the right to privacy and to ex-
pect confidentiality. This confidentiality
must not be abridged by the counselor
except where there is a cicar and present
danger to the client or to other persons.

The counselor reserves the right to con-
sult with other professionally competent
persons when this is in the interest of
me client Confidentiality assures that
disclosures made will not be divulged to
others except when authorized by the
client. Counsehng information used in
research and training of counselors
sbould fully guarantee the anonymity of
e counselev.

Ir the event ol possible judicial pro-
ceedings the counselor should initially
ads is* th« school administration as well
as the ccwnselre il available, and. if
r.eres»ar>.Consult legal counsel Wht.i
n-p-ira arv required to be produced.
e'Sn effurt ahould be made to limit
demands lor information to those nil
ters essential for the purposes of the
mg«l proceeding

Guidelines

1. The main purpose of privileged com-
munication is to offer counselees a rela-
tionship in which they will be able to
deal with what concerns them without
fear of disclosure.

2. In reality, it < the client who is
privileged. It is th- -bent's own informa-
tion end the client has the right to say
whoshaU have access to itand who shall
not.

3. The counselorand client must be pro-
vided with adequate physical facilities
that guarantee the confidentiality of the
counseling relationship.

4, With the enactment of Public Law
93-380 which speaks to the rights and
privacy of «'arents and students, great
cere should t» aker with recorded inter-
nation.

5. Counselors must be concerned about
individual* who haw access to confiden-
tial information Counselors must
adhere to PL 93 380.

6 All facults and administrative per
sonnel should receive ir.-servsce training
concerning the privacy nghis of
students. Counselors should assume the
primary responsibility for educating
school personnel in this area.

7. t should be the policy of each school
to guarantee secretaries adequate work-
ing spore to that students and school
personnel will not come into contact
with confidential information, ewn in-
advertently

8. Counselors should undertake a
pcnjdic review of information requested
of their clients. Only relevant informa-
tion should be retained.

9. Counselors mustnotdiscuss matters
over the telephone. Acounselorshould
insist thata request for information be
made in writing on official stationery.

10. Counselors should be aware that it
is much more difficultto guarantee con-
fidentiality in grou*' -ounseling than in
individual counseling.

11. Communications made in good faith
concerning a studentmay be classified
as privileged by the courts and the com-
municating parties will be protected by
law against legal actions seeking
damages forlibel orslander. Generally,
it may be said thatan occasion of this
particular privilege arises when one acts
in the bona fide discharge of a public or
private duty. This privilege may be
abused or lost by malce. improper and
unjustifiable motive, bad faith, or ex-
cessive publication.

12. When a counselor is in doubt about
what to release in a judicial proceeding,
the counselor should arrange a con-
ference with the judge to explain the
counselor's dilemma and get advice on
how to proceed.

13. Counselors have a responsibility *o
encourage school administrators to
develop writu-n policies concerning the
ethical handling of all records in their
school system The development of addi-
tional guidelines relevant to the local
situation are encouraged

14, Finally, it is strongly recommended
that sta * and local counselor associa-
tions implement these principles and
guideline: with appropriate legislation.

tVilb passage ol ibf [ utilj Edue*lions! P.ights mod Privacy Art. Public Law 93-38(1
(Tbr Hockley Ammc'fnrntl. great «<rr mutt be taken with recorded information. It is
ewential that counselors fatniliame themselves with this new law which is a part of
the omnibus education amendments ol 197-Land support is intent to all their publics.

Provisions of this law on parent and student rights and privacy:

] Deny fedrrsl funda to any education institution that refuses s student's parents
arrets to their child's school record Parents also hsve the right to challenge the ar-
rwrary of any records.

2 Drn> frtiers) fundr If records are released to outside group* withuul parent con-
sent with esreplion of other school officials, officials in uther schools (transfer), some
federal offirisls. court orders and financial aid applications, with clrarancr pro-
cedures of ps/tnls even on the receptions

All counselors should have a ropy of the romplrle law. The section pertaining to
rights and pnvary la on pages 89 91. and may he requested from j our congressman A
draft of proposed regulations pertaining to the law was published in the Monday,
January fi, 19TS f'tderol Hefislet.



Counseling and Gujdance Pragram: f
| Stafrf]mg l%eeds anol Respons| {I?t{gs

LA position statement approved by
ASCA governing board. November.
1974; reviewed and reaffirmed 1980)

Introduction

This position of the American School
Counselor Association describes ‘'he
elements of a comprehensive and
developmental guidance and counseling
program and the criteria upon which
the quantity and responsibilities of
qualified, differentiated staff members
is based. The ASCA statements of
counseling role and function for the
el .-mealary, middle/junior high, second-
ary and post secondary settings are an
integral part, of the design and im-
plementation of guidance and counsel-
ing programs*

Philosophy

"Who am 1". "Who can 1 become as ¢
person?", and "How can 1 best con-
tribute to society?" are questions which
guidance and counseling programs help
all individuals to answer. In their design
and operation, through the curriculum
end through specialized approaches,
guidance and counseling programs exist
to improve the learning environment by
involving students, staff, parents, com-
munity and others who influence the
learning and development of the persons
se.-\ed by the program.

Through individual and group contacts
ov er a period of time the counselor has a
major role in helping all persons develop
more adequate and re.ulistic concepts of
themselves, become aware of educa-
tional and occupational opportunities
end ic integrate their understanding of
seif ar.d opportunities in making inform-
ed divisions.

Program Goals

A guidance and counseling progTam pro-
sidcs for direct involvement of and ser-
vice to students, stuff and community in
order to facilitate achievement of the
folio* .ng program goals

Arsis', persons in developing

i A Setter understanding and accep-
tance of themselves, thicr strengths and
limitations, aptitudes, needs, values, in-
terests and worth as unique individuals.
2. Interpersonal relationships on the
basis of mutual respect

3 Problem-solving and decision-making
skills.

4 Andaccepting increased responsibili-
ty fur thnr educational, occupational
and avocationol development

Standard*

TfM'V standards are set forth in a man-
ner whch allows local school districts,
institutions, agencies and others to
desigu and implement guidance and
counseling programs consistent with the
ur.igut need? found within each setting

Program;

1 There is a written statement of objec-
tives developed as . counselor respon-
sibility. and with the involvement of ap-
propriate others, specifying the overall
guidance and counseling program as it
involves and relates to the needs of the
person in the school, institution, agency
and community.

2. The basic program of guidance and
counseling involves the process of coun-
seling and coordinating services. The
program is comprehensive and de-
velopmental and is implemented
through the curriculum and through
specialized approaches. Orientation, in-
formation. appraisal, placement, follow-
up. follow-through, referral and research
activities are included in the program.
3. There is evidence ihel all persons
throughout the school, institution, agen-
cy and community have continuous op-
portunity to participate in the guidance
end counseling program.

4. There is evidence that the guidance
and counseling program is systematical-
lyplanned. implemented and evaluated.
5. The guidance end counseling pro-
gram is continued on an extended besis
during periods when classes are not in
session.

6. The guidance and counseling pro-
gram is community oriented serving
not only students enrolled but also pre-
schoolers. dropouts, graduates and
other community citizens.

7. Counselor taught or initialed mini-
courses in decision-making, value
clarification, study skills, and/or similar
units are offered.

8 The program senvs three to fivv year
old children and their parents where
elementary school settings exist

9. The guidance and counseling pro-
gram provides other innovative
scrviccets! or activities which are design-
ed to meet unique needs ol persons.

Staff:

The American School Counselor
Association has. in the past, given con-
siderable thought and attention to the
value of specified coun&clor-pupil ratios
which are necessary to achieve the basic
objectives of guidance and counseling
programs. The absence of specified

Who Cares?

ratios in these standards should not h* .
interpreted to mean that ratios cann*
still serve as useful guides nor that they
should not be maintained. ASCA holds
the position that appropriate staff shall
be employed to implement a guidance
and counseling program designed to
meet the needs of the persons to be in-
volved in the program.

1. The guidance and counseling staff is
qualified and appropriately certi-
ficated/licensed according to stale agen-
cy standards.

2. The guidance and counseling staff is
responsible for the design, implementa-
tion and evaluation of the services and
activities prescribed in the program.

3. Professional, secretarial and/or para-
professional staff are adequate in
numbers to meet the objectives of the
program.

4. Provision is made for staff to attend
and/or participate in intrn- and inter-
professional meetings and activities
within and outside the state.

Facilities:

Appropriate and meaningful guidance
and counseling activities with in-
dividuals and groups lakes place in a
wide variety of settings, the specific en-
vironment often being determined b-
circumstances. There are. however, co.

linuing student. progTam and staff
needs in which privacy and confidentiali-
ty of conversation and records require
specific counseling facilities.

1 Each counselor is provided with
pleasant, private quarters conducive to
conferences of a confidential nature and
adequate in size to accommodate three
to five persons.

2. The counseling facilities are located
in an area reudily accessible to students
and others

3. Each counselor's quarters is equip-
ped with adequate telephone service.

4 A conveniently located area adequate
for group guidance and counseling ac-
tivities is available

5. Adequate provision is made for the
storage or display of all records and
materials used b> the counselor!*) m car-
rying out the guidance and counseling
program.

The counselor’s role in the Amrrican school
This is ASCA's film designed for use with many audiences ITA's and other

parent groups . .

. school boards . .

. school staff, both administrative and

leaching ... and any group with a concern for education.

It’s 28 minutes. 1ICmm in color and sound, with a users guide Order rental or
purchase from AI'GA Film Department. 2 Skyline Place, Suitr 400. 5203
Leeshurg Pike. Falls Church. Virginia 22041



6. Career resource
established and appropriately staffed to
facilitate use of career awareness, ex-
ploration, planning, preparation and pro-
fession materials, equipment and sup-
V_>ies.

center(s) are

Materials and Equipment:

1. There is adequate budget for pur-
chasing. maintaining and developing the
materials and equipment necessary to
achieve the objectives of the guidance
and counseling program.

The Paraprofessional in Guidance and

Pupil Personnel Services

(A position statement approved by
ASCA governing board, November.
1974; reviewed and reaffirmed 19S0)

A major goal of a guidance program is
to enable students to make better per-
sonal. educational and career choices
and to continue growth toward self-
realization.

This ma\ be accomplished through in-
dividual and group counseling, consulta-
tion and coordination with student,
teachers, administrators, parents and
the community. Of all the areas of educa-
tion. counseling and pupil personnel ser-
vices offer the best opportunities for in-
dividualization. In cooperation with all
work setting personnel, humanization of
education can become a reality.

To enable counselors to function more
effectively and proficiently, the assign-
ment of routine, incidental and technical
duties must be performed by the
oareproft-ssional.

he utilization of paraprofessionals in

guidance und pupil personnel services
provides a means of developing greater
effectiveness within the guidance pro-
gram

With the appropriate education and
training of carefully selected personnel,
paraprofessionals under careful supervi-
sion could perform in the following
ureas'

Student,Ri%hts:
A Developing Right

to Know

(A position statement approved by
ASCA governing board. Novcmlwt,
1974)

The American School Counselor

Association supports the constitutional
rights of all persons to their individual
and collective freedom to express views
and feelings which have also been
recognized by the courts of this nation.

The United Stales Congress has enacted
into law ptoioction of the rights and
privacy of parents and students, pur-
irularly relating to the records main-
ined on each student. (IT. 93-380) Our
-cftildren and youth need specific inter-
pretation related to the constitutional
and lawful rights related to the rights to
which present end former students land
parents! an-entitled. - - .

As a clerical worker

« collect and maintain current guidance
files

+ reproduce materials needed for the
counselor in group anc or individual
conferences

* assist with el! student record keeping
+ assist students in completion of varied
forms and applications.

As a resource person

+ assist with the establishment and con-
tinuation of contacts with agencies
and/or organizations in order to acquire
information for the counselor; i.e.,
Chamber of Commerce, Employment
Security Commission, etc.

scatalog and file materials of an educa-
tional. occupational avocational and
personal nature

+ disseminate factual information and
materials to appropriate publics
smaintain appropriate personnel and in-
formation records

* procure supplies end prepare materials
for counselor use

+ perform routine collecting and
analytical statistical operations

» operate A-V equipment

As an assistant in the area of umxs*
mtnl, apecificolly testing

+ collect and distribute test materials

+ assist counselor in administering and
monitoring group tests

Therefore, the American School
Counselor Association hereby lormally
supporls the Constitution of the USA. in
particular the first and fourteenth
amendment! as relnud u> this position
statement, and Public Law 93-380.
ASCA thereby is committed to be ac-
tively involved in assuring that students
lie treated as citizens of the USA with all
due rights, privileges and respon-
sibilities.

Counselors are serving as advocates, ac-
tivists, and catalysts for assuring these
rights. Therefore. ASCA further sup-
ports and promotes:

1) itnprowd record keeping.

2l law-abiding, discriminating release of
infonnalion/data from student records:
3) the recording of positive, meaningful
and non-valuativv evaluations on stu-
dent records and documents,

41 posiliw reinforcements in the learn-
ing processes:

5) student orientation to all rights and

* prepare and organize answer sheels for
machine scoring, hand scoring small
quantities (not interpretation of Lest
results)

The paraprofessional 6hould:

» Possess a sensitivity to the problems
und needs of children

+ Manifest an interest in working with
children and youth

* Be knowledgeable in the role of the
counselor and the total guidance pro-
gram.

The counselor should:

» Assist in the selection of paraprofes-
sionals

» Assume the responsibility of supervi-
sion of paraprofessionals.

For future planning, the professional
organization should:

» Encourage the post secondary educa-
tional systems to offer training for
paraprofessionals in guidance and pupil
personnel services

» Encourage the collaboration of state
education agency personnel, post
secondary student services personnel,
and local education agencies guidance
personnel in instituting such courses
and/or programs.

The training for pnruprolossionals

should include secretarial training,
operation and use of multi-inedia
materials, practical investigations

and/or research techniques, human rela-
tions. group testing, ethics and home-
school-community resources.

ASCA POSITION STATEMENTS

due processes open to hun/hor ie., how-
to getone’s rights as a student, what to
do if searched, seized or interrogated;
reviewing one’s school records (or
parental review of same); resources
of assistance available to students;
freedom wexpress one s views; freedom
of the press; disseminating information
regarding state statutes on corporal
punishment; the right to haw a Student
Bill of Bights in the school, school
system, or state;

Gl student orientation and understand-
ing of student responsibilities as well as
student nghts under the Constitution
and PL 93 380 without understanding
student nghLs as has more frequently
been Lite case.

AFCA supports legislation and courtac-
lions which will insure nghts of
students us citizens of Lhr USA
ASCA’s position is that the counselor is
the "student advocate" — supporter, in-
tercessor. pleader, defender, through
speaking, writing, and action!



Yeacher-Counselor Workin _
Relationships in Career Education

IA position statement approved by ASCA Governing board. November. 1974;
reviewed and reaffirmed 19S0)

Career education stresses an interdisciplinary approech to planning educational ex-
periences for students. Such experiences should be planned based on input from ell
aspects of the curriculum, as well as input from the students involved. In the day-to-
day schedules of professionals involved in education, provision must be made for
times and places to share across discipline lines. Both the counselor and the teacher
are key components of any professional education planning team. Each must share a
responsibility for facilitating joint planning and dialogue regarding curriculum
development in career education.

The guidance program can be viewed as including three components: consultation,
coordination end counseling. Counselors and teachers mustdeselop the kinds of
working relationships which assure the maintenance of these components. Under the
philosophy of careereducation. the processes of self-cooceptdevelopment, values
clarificationanddecision-makingsldlls offer areas where the counselor-teachertearo

must work together in translating these processes into action strategies.

SCA POSITIOWi STATEMENTS

rug Counseling

{A position statement approved by
ASCA governing board, March, 1975: a
revision of former statement on
"Counselor Hole in Drug Counseling.")

The American School Counselor
Association supports a position that
serves us a frame of reference for
counselors working with counselees in-
volved or potentially involved in the
drug culture. This position serves as a
guide und us support for counselors in
all work sellings.

The counselor respecis the counseled's
dignity, integrity and self-worth in u
relationship of trust. Counselors help
counselees to understand themselves us
self-respecting human beings, while
helping them to nccept responsibility for
their uctions Counselors discuss with
counselees nny conflicting respon-
sibilities as they relate to legal end/or in-
dividual limits to confidentiality.

Counselors focus on the jwrsomtl con-
cerns of the counselor rather than the
drugs themselves, since the former may
be the couse und the latter, n symptom.
Counselees' problems mnv be beyond
the expertise of the counselor. Referral
to appropriate agencies and.-or other pro-
fi ssional consultation is un integral part
of the counselor's responsibility to the
client Counselors stimulate a continu-
ing dialogue among school and com-
munity resources to enhance and initiate
services to students and faculty.

The counselor has an obligation to
respect the basic rights and respon-
sibilities of ".he parents in their concerns
with their children The counselor must
use information shared by parents in ac-
cord wiih prescribed professional ethics
of the American School Counselor
A*MCintion and within the limitations
defined by local, state and federal laws.
Referral services may be deemed ap-
propriate by the parties concerned and
[.LK counselor will be able to recommend
ruch agencies

Categorical Funding lor
Support of Counseling
and Guidance Services

(A position statement approved by
ASCA governing board. November,
1974)

One of the critical issues which has fac-
ed supporters of guidance, counseling
and testing programs for some number
of years, has been the issue of
categorical aid vs. consolidated nr block
grants especially related to the Lumen*
tnrv and Secondary Education Act. Title
111. The position of the APGA Govern-
ment Relations Committee ns of
August. 1973. was one of insistence on
categorical funding of ESEA 111 and
against further consolidation of ESEA
111 with nny other Elementary and
Secondary titles, The governing board
of the American School Counselor
Association strongly endorses this posi-
tion.

The position is further reinforced by;

1. The value and need for categorical
funding being stressed by guidance per-
sonnel in state departments and big city
school systems.

2. Categorical funding as it now exists,
gives assurances for the continuation of
full funding of counseling and guidance
programs and activities throughout
state education agcocics and local
education agencies across the country.
3. Consolidation could mean that
counseling and guidance programs
would suffer at the stale level in favor of
more powerful educational lobbies and
political pressure groups seeking the
federal dollars in a broadly consolidated
educational program.

Therefore, the American School
Counselor Association joint other na-
tional education organisations in sup-
port of categorical funding for support
of counseling and guidance services.



The Necessary Cooperation:

Rehabilitation and School Counselors Must Work Together

(Ajoint position statement approved by
the American School Counselor Associa-
tion Governing Board and the American
Rehabilitation Counseling Association

Vwin April 1979.)

Introduction

Because school counselors and rehabil-
itation counselors proride essential sup-
port services, they must work more
closely with each other in the counseling
and placement of handicapped children.
Public Law 9-5-142. the Education for
AU Handicapped Children Act (Section
121a. 13: 121a 137). mandates sendees
in which school counselors and rehabil-
itation counselors assess student needs,
evaluate interests and aptitudes, and aid
in the formulation of educational and
vocational goals.

Eligibility for the school component will
be determined through the evaluation
process as outlined in the law. Rehabil-
itation and school counselors need to be
included in the development of the In-
dividual Educational Plans (IEP). Peo-
ple with physical, mental, or emotional
handicaps ere generally eligible for
rehabilitation services. When the stu-
dent leaves school, the transition to
another program (possibly through
rehabilitation services) or employment
will be smoother because of the team ef-
forts of the rehabilitation and school
.ounselors.

Statement Defining Issue
Rehabilitation counselors and school
counselors currently work independent-
ly  eueh other when providing services
to handicapped children. Expertise, ser-
vices, und information should be shored
lor the lienefit of the pupil Also, state
and federal luws for the handicapped
either require or direct cooperation be-
tween agencies.

Stntriuent uf Position

The passage of PL 94-142. the Educa-
tion lor All Handicapped Children Act.
places the responsibility of providing
public education for all special needs
children (ages 3 through 211 cn the local
public schools Although the respon-
sibility rests with the school system,
state agencies are required to share in-
formation, expertise, and services The
law makes it national policy to ensure
that all handicapped children have a free
appropriate public education that cm-
ph- size* special education and related
ser-ices designed lo meet their unique
needs.

Sfw-cifically, rehabilitation counselor*
und school counselors need to com-
municate with .-ach other as frequently
as possible Both rehabilitation und
school counselors should be included on
the ID’ teams Services lo the high-
school age handicapped population
should include vocational rehabilitation
counseling and preparation for post-
high-srhool programs with the full com-

plement of rehabilitation services (e.g..
corrective surgery, living arrangements,
hospitalization, prosthetic appliances,
transportation).

Rehabilitation counselors should pro-
vide consultation on the social end voca-
tional aspects of disabilities as well as
technical assistance with vocational pro-
gram planning.

School counselors should help rehabilita-
tion counselors through appropriate
communcations concerning the progress
and needs of students. School and
rehabilitation counselors should share
information about student interests, ap-
titudes. educational and vocational
goals. Rehabilitation and school
counselors are responsible for imple-
menting the services required by the in-
dividual student's needs.

School end rehabilitation counselors
should jointly develop and arrange ap-
propriate aptitude, interest, and
achievement testing as well as medical

psychological, and vocational evalua-
tions.

The rehabilitation and school counselors
must work together to assist the stu-
dent in developing and implementing a
rehabilitation program that will lead to
appropriate employment. This program
may include further educational or voca-
tional training as necessary.

In conclusion, it is imperative that han-
dicapped children receive the educa-
tional and related services necessary to
function in society in the least restric-
tive environment. As team members,
school counselors and rehabilitation
counselors can be of greatest assistance
to handicapped children by combining
resources and expertise in the develop-
ment and implementation of Individual
Educational Plans now mandated by
federal legislation. The long-needed
cooperation between school counselors
end rehabilitation counselors will be of
tremendous benefit in accomplishing
these goals.

Counselors Completing the Endorsement*
Section of College Application Materials

|A policy statement originally approved by ASCA governing board. May, 1972. and
amended November, 1974. reviewed and reaffirmed 1980)

Counselors charged with the responsibility of completing college application informa-
tion should not complete the indorsement® section of such application materials. Fur-
thermore. ASCA will make this policy known to appropriate associations to delete
such endorsement sections from college application forms.

The rntionale for this policy is as follows:

ASCA recognizes the role of the school counselor in the admissions process as one- of
providing couttselin, services to the student, which enables him/her to make decisions
about post secondary education The school furnishes sufficient obiective data con-
cerning the student's qualifications for post secondary education Anything that
could impede this counseling process works to the detriment of the student, the
school and the post secondary institution.

The endorsement section of trans-criptrecommecndation forms can e such an impedi-
ment. The counselor does not have data on the pool of current applicants with whom a
given student will be competing at a given post secondary institutions Indeed, the
post secondary institution does not have this data until its own pool of current ap-
plicants has been completed Nor decs the counselor have information on the current
specific mods a post secondary institution has to round out its student body Since
tius information is not avadable to a counselor, a specific endorsement of the student
is meaningless.

Also, the endorsement section of the transcript-recommendalion form can lead a stu-
dent to believe that the srrondury school andror counselor mokes the admission deci-
sion. Tftis is not a desirable conclusion since this belief is harmful to the counseling
relationship and since the decision to admit is that of the post secondary institution

*The endorsement section of college application forms u interpreted to be that por-
tion of the application that require* a counselor lo "recommend," "not recommend,”
or "recommend conditionally” a student to be admitted to a post secondary institu-
tion This policy i* not intended to delete all counselor comments or rivomrimndulions
from college appliution forms

The Counselor and Negotiations

(A position statement approved by ASCA governing board, November. 1974.1

The role of a counselor in ncgolialiuns must fie based on the alignment of the
counselor in the bargaining structure ol the work selling It is the responsibility of
that counselor to work for and support the bargaining unit in its attempts to improve
working conditions and improve the education of children.



STANDARDIZED GROUP 1.Q. TESTING

A Position Statement of the American School Counselor Association

There is concern among educators as
well as various groups within the public
sector regarding the use of standardiz-
ed. group intelligence tests or the so call-
ed 1.Q. tests. Users of thcs-e tests cite
several reasons why such testing should
be discontinued. Concern centers around
tne following distinct issues.

The first issue is the utilization of 1.Q.
tests to categorize individuals. Children
have diverse talents and abilities, and
the purpose of schools is to nurture
these so that optimal educational
development takes place. This makes
categorization based on the bell-shaped
curve inappropriate.

A second issue is that standardized
group 1.Q. tests do not measure what
they purport to measure. A paper and
pencil lest composed of multiple choice
items is not an adequate means for
measuring the complexities of human in-
telligence. As s result of these Umila-
tions. inadequate interpretations may be
made about children's abilities.

The third issue deals with test basis.
The lest content Is based primarily on
white middle clars culture and values.
Interpretations lend to be inaccurate
and misleading when used with students
from other types of backgrounds. Conse-
quently. some students are in reality be-
ing classified as a result of their socio-
economic or racial status.

The final issue is that standardized
tests of intelligence ere used throughout
the nation in wavs which permanently
effect the self image of the tested. This
alters their own aspirations as to their
probable futures and may influence the
expe<u.ior.s of their teachers.

It is the position of the American
School Counselor Association to oppose
continued use of standardized group in-
telligence tests. ASCA joins Wwith other
educational groups in working toward a
national discontinuation of such testing
until a time when the problems with the
tests and their users can be corrected.

ASCA Position Statements
DEVELOPMENTAL GUIDANCE

(The following position statement wot approved by the Governing Board of the
American School Counselor Association in December, 1978.)

Introduction

During recent vyear* a number of
counselor educators and school
counselors have advanced the proposi-
tion that counseling can and should
oecoroe more proactive end preventative
in its focus and more developmental in
its content and process. Viewed in the
context ol an evolving societal emphasis
upon personal growth end an expanding
professional expertise, developmental
guidance has resulted 11 a potentially
dynamic and promising approach to the
helping relationship of the school
counselor The concept of developmental
guidance has been discussed under
various rubrics, such as (deliberate)
psychological education, human 'rela-
tion- training, and preventative menu!
health Developmental guidance i* a
craffumation and actualization of the
belief that guidance is for all students
and that its purpose it Ui maximally
facilitate personal development.

D efinition

Developmental guidance la that compo-
nent ol all guidance efforts which lusters
planned intervention within educational
and other human development services
programs at all points in the human lift
cycle- lo vigorously stimulate and active-
ly facilitate the total development of in-
dividuals in all oreas-personal. social,
emotional, career, moral-ethical, cog-
nitive. aesthetic—ard lo piucuuu fhr in-

tegration of the several components into
an individual lifestyle

Endorsement
Tht American School Counselor
Association formally endorse*, sup-

ports, and encourages the incorporation
of developmental guidance in the role
and function of the school counselor.

Antecfdenla

In the pest the role of the school
counselor has suffered from the re-
strictions of historical precedent,
philosophical tradition, financial sup-
port. administrative de'-r.ition, and
counselor selection and preparation.
Counselor functicns have often been
Limited Lo emcs management, adjust-
ment coordination, vocational guidance,
and drncal anc g-asi-administrative
tasks.

Catalysts

Prompted by cultural viange, pro
grrssivt philosophy, advancement of
knowledge end methodological improve-
ment in the behavoriel sciences, a
climate of open public discourse,
prrssurrt of educational accountability,
institutional economics, and profes-
sional survival, the “traditional” work
of the school counselor Is in nwvl of well-
reasoned revision.

EVALUATION OF SCHOOL
COUNSELORS

(A position statement of the Americai
?cgggl Counselor Association, March

Since the primary purpose of the evalua-
tion process is to assure the contin-
ued professional growth of school
counselors, the American School
Counselor Association is committed to
the continued improvement of this pro-
cess. It is the organization's position
that evaluations must be based on
specific facts and comprehensive evalua-
tion criteria which conform to local 8nd
state regulations.

Because of the American School
Counselor Association's commitment to
the improvement of school counseling
services, the Association welcomes the
opportunity to aid local administrators,
department heads, and others charged
with the improvement and/or develop-
ment of evaluation instruments and
procedures.

Direction

If counseling is viewed humanistically,
holistically, and comprehensively —
that is developmer.tally — then the ra-
tionale for developmental guidance is
dearly defined: Counseling should be
habibtativc as well as rehabilitative, pro-
active as well as reactive, preventative
n* well as remedial, skill-additive as well
as problem-reductive, end characterized
by outreach as well as availability.
Developmental guidance ia the sura-
native terminology which connotes this
cmphasia.

Specifically, then, developmental
guidance refer* to the process and con-
tent of confluent human development as
pr unoted by planned, purposeful, and
sequential intervention

Content

The content of developmental guidance
will vary according to the developmental
levels, stages, and needs of particimnls;
counselor competence and resources:
and other factors. Examples of pro-
grams of contemporary interest include
the following: human development
(theories, stages, tasks, principles!;
career development (awareness, explore-
tion. selection, employability skills)
academic development (achievement
motivation, study skills, lest prepara-
tion. test wisenessf. communication
akilJs. interpersonal relations, decision
making, values clarification, marriage



and family planning, parent education,
moral development, affective educa-
tion, conflict tesoluiion, leadership
training, assertion training, relaxation
training, human sexuality, drug educa-
Jdon, death education, and situation-
al adjustment and self-management
(divorce adjustment, depression man-
agement, weight control, behavior
modification). This list is not ex-
haustive.

Intervention

Many means and resources for
developmental guidance intervention
are available, and counselors should

select from among these alternatives
according to n&eds identified in his or
her work situation. Examples of means
of delivery include: mini-courses,
academic release time from designated
classes for developmental guidance
activities, curricular scheduling of
guidance activities, extended hours
lafter school and evening), and
classroom guidance. Examples of techni-
ques and resources include: resource
centers and libraries; programmed texts
and workbooks; cofacilitation and
consultation with teachers, parapro-
fessionals.  peer  counselors, and
others; counseling and educational Kits:
curricular aids, media, bibliotherapy,
cinematherapy; contracting: and ex-
periential education. Examples of
strategies include: direct service de-
jvcry, consultation, team teaching,
peer counseling, end paraprofessional
counseling.

Medium of delivery

In terms o efficiency, as well as effec-
tiveness, rroup approaches are the
preferred medium of delivery for
developmental guidance activities. By
definition, "gToup" refers to a natural or
created cluster of individuals, as small in
number as two or of unlimited size. The
clusters may be identified as families,
classrooms and i -*w employers,
clients, or other com, ®* of persons
who come together ns n.csult of shared
need or purpose, common attributes,
und'or other coincident characteristics.

Competencies

Essential preparation for developmen-
tal guidance intervention involves a
thorough understanding of human
development (descriptive and the-
oretical). knowledge of counseling

theory and practice; competence in
counseling techniques and group pro-
cesses* skili in program development
and management; assessment, ap-
praisal, and diagnostic skills based on
developmental concepts; practical com-
petence in basic statistics, applied
research, and program evaluation
methods; and specific knowledge in the
area of developmental emphasis. The
counselor should be personally effective
and comfortable as wed as professional-
ly competent in ad areas in which
developmental guidance intervention is
offered.

Developmental guidance specialists,
must, at a minimum, be able to effective-
ly deal with questions such as: What are
the general characteristics, expecta-
tions, tasks, and behaviors of in-
dividuals at this stale of develop-
ment? What are this individual's
characteristics, expectations, tasks, and
behaviors? What can impede the process
of development for this individual?
What wid facidtate the process of
development for this individual?

Because the emphasis on developmen-
tal guidance is fairly new, counselor
educators may need to modify the
counselor education curriculum in order
to prepare counseling students es profi-
cient developmental interventionists.
Because such an approach has often
been taught ts an ideal rather than as
readty, as an attitude instead of a skid,
counselor educators may be required to
further develop their educative role.

Counseling students should seek to
add the skids of developmental guidance
intervention to their repertoire—if
necessary, through adjuncts and alter-
natives to the usual counselor education
curricula. Practicing counselors whose
progrums did not include developmental
guidance components should seek to ac-
quire the skills of developmental
guidance intervention as part of their
professional renewal efforts.

The dtvelopmenta) guidance coun-
selor should be involved in a continuing
program of professional improvement in
developmental guidance expertise and
strategies.

Competencies may be acquired, main-
tained, and improved through a variety
of means, for example, graduate study,
workshops, institutes and seminars,
meetings and programs of professional

ASCA POSITION STATEMENT ON PEER COUNSELING

(The following position statement wax approved by the Governing Board of the
American School Counselor Association in December, 1978.1

It is thr position of the Anvjrican
School Counselor Association that $oer
Counseling Programs enhance the effec-
iveness oi the counseling progTam by

»increasing outrmrh programs and ex-
pansion of guidance services. Through
proj>c-r selection, training, and supervi-
sion. peer counseling can be a positive
force within the school and community

that will meet the needs of a sizable seg-
ment of the student laxly.

Teenagers often communicate thctr
problems to their peers rnlher than to
parents, administrators, or counselors.
There exists in every school community
a segment of the student population
that lejects adult relationships. In our

associations, self-study of journals, con-
temporary texts and instructional
manuals, in-service education, continu-
ing and extended education, internships,
amd consultation.

Implementation

implementation strategies for the initia-
tion of developmental guidance will
most likdy require assertiveness and in-
genuity. Many administrators, teachers,
other school personnel, students, and
parents will be unaccustomed to the
concept, intent, and outcome of
developmental guidance; therefore, the
counselor's competence must be visible;
program development and planning
thorough: rationale for programs con-
vincing; conduct of procedures pro-
fessional, and programs measured,
evaluated and reported effectively, both
formally and informally. Program im-
plementation must be paced so as to
minimize institutions! resistance and
prevent overextension. Although or-
ganizational management skills and
change agent strategies will prove
useful to those initiating developmental
guidance programs, the expertise and
personhood of the counselor may be the
critical element in the implementation of
developmental guidance.

Guidelines

There ate several general principles
which should help insure quality and ef-
fectiveness in the implementation of
devc-lopmer,to] guidance:

1. The program should be systematic, se-
quential, ana comprehensive.

2. The program should be jointly found-
ed upon developm il psychology,
educational philosophy, and counseling
methodology.

3. Both process and product (of the pro-
gram itself and the individuals in it)
should be stressed

4. AU personal domains — cognitive, ef-
fective, bchavorial, experiential and en-
vironmental — should be emphasized.
5. Programs should emphasize prepara-
tion for the future and consolidation of
the present.

6. Individualization and transfer of
Iwirning should be centiul to program
procedure and method.

7. Evaluation and corrective feedback
are essential.

society, peer influence moy be the
strongest single motivational force in a
teenager's life. Peers can be selected and
trained by professionol counselors in
communication and counseling skills
through a carefully plunned peer
counseling program, and produce addi-
tional guidance services which otherwise
might never hove been realized.



Peer Counseling Defined

Peer counseling is defined as a variety of
interpersonal helping behaviors assum-
ed by nonprofessionals who undertake n
helping role with others Peer counseling
includes one-to-one helping relation-
ships, group leadership, discussion
leadership, advisement, tutoring, and all
activities of an interpersonal helping o;
assisting nature. A peer counselor refers
to a person who assumes the role of a
helping person with contemporaries.
The term "peer" denotes a person who
shares related values, experiences, life
style, and is approximately the same
age.

Peer Counbeling Roles

Peer counselors can proride a variety of
useful and helpful services for schoois.
depending on the individual school's
needs. It should be emphasized that
because peer counselors are trained to
function in an interpersonal capacity,
they should not be used as clerical
assistants.

The most obvious role of peer
counselors is that of one-to-one counsel-
ing. Talking with students about their
personal problems, referring peers to
other souces of help in the community,
giving information about drugs, sex.
venereal disease, and helping students
with then school problems are so ne of
the types of assistance given by peer
counselors on a one-to-one basis.

Peer counselors can be effective in
group settings. Their training enables
them to be used us groip leaders,
assistants in counseling groups,
teachers of counseling skills n other
students in counseling gToups. or as
communications skills trainers in the
cicssroom. Peer counselors can also help
to train new groups of peer counselors.

There are several educational func-
tions that a peer counselor can perform
effectively, such as tutoring students in
academic urn s, serving as readers for
nonreaders. and assisting Special
Education consultants in working with
learning and bcboviorially disabled
students.

Peer counselors can be helpful in many
guidance capacities. They are very effec-
tive ip greeting new students and their
parents and in making them feel
welcome. They can hr used to help with
the registration process by aiding
students in the selection of their classes
and serving as assistants and runners on
Registration Nights. Other guidance
functions peer counselors can perform
are serving as Career Center helpers,
Open House guides, writing the
Guidance N'ewslettter, helping with
organizational details of testing, and be-
ing responsible for the management of
Career Program speakers.

Professional Counselors'
Responsibilities in Peer Counseling

The professional counselor must accept
the responsibility for adequately
meeting the needs of the school popula-
tion and for writing a pef* counseling
progrum designed to meet those needs.
The counselor must then accept the ad-
ditional responsibilities for

1. Derising a plan for selection of peer
counselors which is compatible with the
population to be served.

2. Coordinating the leadership of on
adequate training program for the peer
counselors selected for the program.

3. Planning the professional coun-
selor's tune budget so that adequate
time is scheduled for work with peer
counselors.

A Constructing a support system
through positive, factual, and honct
public relations.

b. Providing tunc for meeting with the
peer counseling group on a weekly basis
for continued training, supervision,
sharing, and personal growth.

6.  Continually
evaluating the training and impact of
the program, and instituting onv
necessary changes to help the program
meet the assessed needs of the popula-
tion it serves.

The professional counselor must con-
stantly serve as a support and a resource
person t >peer counselors. The counselor
s.ust nave a broad, reliable awareness of
competent resources and support profes-
sionals in the community who can and
will a cepi referrals when needed.

monitorin'* and

0]

e
The professional counselor should ac-
cept responsibility for the design and
completion of research on the program.
Follow-up studies must be conducted
and program effectiveness must Ik
studied in an objective manner. Result
should be reported to the population
served and to interested professionals; it
is the responsibility of the counselor to
share information, research, and exper-
tise with other interested counselors.

How Pe<*r Counselors Help The
Professional Cou- selor

After training and with ongoing supervi-
sion. peer counselors can work as impor-
tant members of the guidance team.
Peer counselors often arc able to help ac-
complish things that the professional
cannot do alone or cannot do as quickly
alone. Therefore, peer counselors help in-
crease the services of the counseling
center. They are able to serve in an
outreach function and be of service to
any population that may fee) uncomfort-
able talking with a professional
counselor.

The peer counselors may assist peers
with a variety of problems as they s<-ve
as listeners. While serving as listeners,
they arc able to help others on a daily
basis to stay healthy mentally, or to
reduce crisis situations by alerting pro-
fessional counselors to problems of n
serious nature.

As counselors train peer counselors
with helprig skills, the peer counselor,
grow as p rsons and become more June
tional at a higher level Peer counselors
art also able to see if they want a future
occupation in the helping profession.
Peer counselors arc trained to become
more eili-ctive adults.

It is imperative that all guidance and
counseling deportments in the schools
plan, initiate, and implement « peer
counseling program. Well-trained peir
counselors can have a positive effect on
students that no one elite can provide
Students sometimes relate and accept
alternative patterns of behavior from
peers who are struggling with similier
feelings and problem*. Peer counselors
can create a tremendous Kisitive impact
on the student population.

ASCA POSITION STATEMENT ON STUDENT RECOGNITION PROGRAMS

(The following position statement was approved by the Governing Board «( the
American School Counselor Association in December, 1978.)

It is the josition of the American
School Counselor Association that
counselors should endeavor to protect

students and their families in accord-

ance with federal law IPL 93-380). end
should alert students and parents to be
partic larly cautious In approving the
release of names end addresses of
students lo "recognition programs.”

Counselors are concerned that some
t'-cognition programs:

1. Lack educational benefit lo selected
students.

2. Provide convenient lists which may
be used for nrneducalional purposes

3. Exploit students and families when
these programs solicit the purchase of
certificates, pins, publiratin  »tc.

(. Use methods of selection which arr
nottcleiu

5. May discriminate
students are selected.

The counselor’s position should be b
seek administrative support ana
cooperation in publicizing these con-
cerns so that students and their families
will be informed in the release of names
»nd addresses of students.

when aome
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NATIONWIDE STATUTES DEALING WITH CONFIDENTIALITY:

OREGON: 44.040 Confidential communications. (D There are
particular relations in which it is the policy of the
law to encourage confidence, and to preserve it inviolate;
therefore a person cannot be examined as a witness in the
following cases:

(i) A certificated staff member of an elementary or

secondary school shall not be examined in any civil action

or porceeding, as to any conversation between the certificated
staff member and a student which relates to the personal
affairs of t 1? student or family of th.* student, and

which if disclosed would tend to dama®™ e or incriminate

the student or family. Any violation of the privilege
provided by this paragraph may result in the suspension

of certification of the professional s aff member as

provided in ORS 342.]75, 342. 177 and 347.180.

(k) A certificated school counselor regularly employeed
and designated in such capacity by a public school shall
not, without the ccnscent of the student, be examined as
to any communication de by the student to the counselor
in the official capacity of the counselor in any civil
action or proceeding or a criminal action or proceeding

in which e=uch student is a party concerning the past iso,
abuse or aule of drugs, controlled substances or alchoolic
liquor. Any violation of the privilege provided by this
paragraph may result in the suspension of certification

of the professional school counselor as provided in

ORS 342.]175, 342.)77 and 342.]80. However, 1in the event
that the student®"s condition presents a clear and imminent
danger to the studc .c or to others, the counselor shall
report this fact to an appropriate responsible authority
or take such emergency measures as the situation demands.

North Carolina: 8-53.4. School counselor privilege. No person
certified by the State Department of Public
Instruction as a school counselor and duly appointed
or designated as such by the governing body of
a public school system within this State or by the
head of any private school within this State shall
be competent testify in any action, suit, or
proceeding concerning any information acquired
in rendering counseling services to any student
enrolled in such public school system or private
school, and which information was necessary to
enable him to render counseling services; provided,
however, that this section shall not apply where
the student 1in open court waives the privilege



Nevada;

Michigan;

conferred; provided further that the preciding
judge may compel such disclosure, 1if in his
opinion the same 1is necessary to a proper
administration of justice.(]97], c. 943.)

49.290 Counselor and pupil privilege. 1. As used in this
section, "counselor™ means a person who is regularly

employed by a public or private school in this state as

a counselor, psychologistlor psychological examiner for the
purpose of counseling pupils, and who holds a valid certificat
issued by the superintendent of public instruction authorizing
the holder to engage in pupil counseling. 2. Except for
communications relating to any criminal offense the I
punishment for which is death or life imprisonment,
communications by a oupil to a counselor in the course

of counseling or psychological examination are privileged
communications, and a counselor shall not, without the

consent of the pupil, be examined as a witness concerning

any such communication in any civil or criminal action

to which such pupil is a party.

49.291 Teacher and pupil privilege. 1. As used in this
section, "tacher™ means a person who is regularly
employed by a public or private school 1in this state as

a teacher or administrator, and who holds valid
certificate issued by the superintendent of public
instruction authorizing the holder to teach or perform
administrative functions 1in schools. 2. Communications
by a pupil to i teacher concerning the pupil’s possession
or use of drugs or alcholic beverages made while the
teacner was counseling or attempting to counsel such pupil
are privileged communica:ions and the teacher shall not,
without the consent of the pupil, be examined as a
witness concerning any such communication 1in any civil

or criminal action to which the pupil is a party.

600.2]165 School teachers and employees; disclosing of
students®™ communications. Sec. 2)65. No teacher, guidance
cou selor, school executive or other professional person
engaged 1in character building in the public schools

or in any other educational 1institution, 1including any
clerical worker of such schools and institutions, who
maintains records of students® behavior or who has such
records in his custody, or who recedes 1in confidence
communications from students or other juveniles, shall

be allowed 1in any pi iceedings, civil or criminal, in

any court of this sta’e, to disclose any information
obtained from him by sjch records or such communications;
nor to produce such records or transcript ticre>f,

except that nny such testimony may be given, with the
conscent of the person so confiding or to whom such
records relate, if such person is 21 year3 of ago or
over, or, if such person 1is a minor, with the conscent
of his or hot parent or legal guardian.



Montana: 26-1-809. Confidential communications by student to
employee of educational institution. A counselor,
psychologist, nurse, or teacher employed by any
educational institution cannot be examined as to
communications made to him in confidence by a duly
registered student of such institution. However, this
provision shall not apply where conscent has been
given by the student, 1if not a minor, or, if he 1is a
minor, by the student and his parent or legal guardian.

Connecticut: Sec. 10-154a. Professional communications between
teacher or nurse and student. Surrender of physical
evidence obtained from students, (@) As used in this
section, (1) "school™ means a public school as defined
in section IC-183b or a private elementary or
secondary school attendance at which meets the
requirements of section 10-184; (2 a "professional
employee™ means a person employed by a school who (A)
hold, a certificate from the state board of
education, (B) is a member of a faculty where
certification is not required, (C) is an administration
officer of a school, or (D) 1is a registered nurse
employed by or assigned to a school; (3 a "student®
is a person enrolled in a school; (4) a "professional
communication™ is any communication made privately
and in confidence by a student to a professional
cmplcyee ~>f such student®s school in the course of
the latter™s employment.

(b) Any such professional employee shall not be
required to aisclose any information acquired
through a porfessional communication with a student,
when such information concerns alcohol ar drug abuse
or any alcoholic or drug problem of such student

but 1i such employee obtains pnysical evidence fronm
such student indicating that a crime has been or is
being committed by such student, such employee shall
bo required to turn such evidence o0”er to school
administrators or law enforcement officials within
two school days after receipt of such physical
evidenc., provided if such evidence 1is obtained

less than two days before a school vacation or the end of
a school year, such evidence shall be turned over
within two calendar days after receipt thereof,
excluding Saturdays, Sundays, and holidays, and
provided further 1in no such case shall such employee
be required to disclose the name of the student from
who he obtained such evidence and such employee shall
be immune from arrest and prosecution for the
possession of such evidence obtained from s»ich
student.



(c) Any physical evidence surrendered to a school
administration pursuant to subsection (b) of this section
shall be turned over by such school administrator

to the commissioner of consumer protection or the
appropriate law enforcement agency within three days
after receipt of such physical evidence, for its
proper disposition, provided if such evidence is
obtained less that htree days before a school vacation
or the end of a school year, such evidence shall be
turned over within three calendar days from receipt
thereof, excluding Saturdays, Sundays, and holidays.

*d) Any such porfessional employee who, 1in good

faith discloses or does not disclose, such professional
communication, shall e immune from any liability,
civil or criminal, wnich might otherwise be incurred

or imposed, and shall have the sarru. immunity with
respect to any judicial proceeding which results from
such disclosure.

-203. Confidential relations and communications. There
are particular relations in which it is the policy of the
law to encourage confidence and to preserve it inviolate;
therefore, a person cannot be examined as a witness 1in
the following cases:

6. Any certificated counselor, psychologist or psychological
examiner, duly appointed, regularly employed and designated
in such capacity by any publi or private school m this

state for the purpose of counseling students, shall be

immune from disclosing, without the consent of the

student, any communication made by any student so

counseled or examined 1in any civil or criminal action to
which such student is a party. Such matters so communicated
shall be privileged and protected against disclosure.

lowa: No qualified school guidance counselor, vho has met the
certification and approval standards of the department of
public instruction as provided in section 257.25, subsection
9, who obtains information by reason of his employment as
a qualified school guidance counselor shall be allowed, iIn
giving testimony, to disclose nay confidential communications
properly entrusted to him by a pupil or his parent or
guardian in his capacity as a qualified school guidance
counselor and necessary and proper to enable him to perform

his duties as a qualified schcol guidance counselo..



TM POUCH Y « STATE OPITOC
JUNEAU. ALASKA 99811
907.46J.3800

LEGISLATIVE AFE«,<S AGENCY

MEMORANDUM January .22, 1981
SUBJECT: Confidentiality for Teachers/Counselors
(Work Order No. 12-0422)
T0; Senator Terry Stimson
FROM: Billy G. Berrier
Director N

Division of Legal Services

In response to your request, | have enclosed statues from
Connecticut, Idaho, lowa, Michigan, Montana, Nevada, North
Carolina, and Oregon which give a confidential or privileged
status to communications between students and school teachers/
school counselors. Pertinent sections are highlighted.

Generally, these statutes are placed under titles concerning
court rules -- evidence. The teacher or counselor is not
considered competent to testify where the privilege exists,
unless waived by the student.

/
IT you need fuither information, please call.

BGB:CC:blg

Enclosures



WITNESSES GENERALLY

RIGHTS,COMPETENCY AND
PRIVILEGES OF WITNESSES

44010 Witness defined. A witness is a
person whose declaration is received as evi-
dence for any purpose, whether it is made on
oral examination, by deposition or by affida
vit

. « foo cee

44020 Who may be witness. All per-
sons, except as provided in ORS 44.030, who,
having oqans of sense can perceive, and

perceiving can make known their perceptions

to others, may be witnesses. Therefore, nei-
ther parties nor other persons who have an
interest in the event of an action, cult or pro-
ceeding are excluded; nor those convicted of
crime; nor persona on account of their opinions
on matters of religious belief; although in
jvery case, cxocpt the last, the credibility of
the witness may be drawn in question, aa
provided in ORS 44.370.

44030 Persons not competent «»
witnesses. The following persons are not
competent witnesses:

(1) Those of unsound mind at the time of
their production for examination.

(2) Children under 10 years of ago who
appear incapable of receiving put Impressions
of the facta respecting which they are exam-
ined. or of renting them truly. Whenever a
child under the age of 10 years is produced as
a witness, the court shall, by aa examination
made by itself, publicly or separate and apart
with counsel present, ascertain to ita own
satisfaction whether the child has sufficient
intelligence and sense of obligation to tell the
truth to be safely admitted to testify.

44040 Confidential communica
dons. (1) There are particular relations in
which it is the policy of the law to encourage
confidence, and to preserve it inviolate; there-
fore @ person cannot lie examined aa a witness
in the following*

(a)
against the other spouse without consent of
the other spouse; nor can either, during the
marringe or afterwards, be, without the cor
sent of the other, examined as to any comm*-'
dJcation made by one to the other during the
marriage. The rvceptioa doea not apply to a
civil action or proovuirg L one egaine* the
ether, or to a cr.minal action ot 1
a crime committed by one against the U f«*.

44.040

(b) An attorney atall not, without the
consent of the client, be examined as to any
communication made by the client to the
attorney, or the advice Riven by the attorney
thereon, in the course of professional employ-
monL

(c) A member of the clergy shall not, with-
out the consent of tho person making the
communication, be examined as to any confi-
dential communication made to the member
in the professional character of the member.
As used in this paragraph, "member of the
clergy” means @ minister of any church, reli-
gious denomination or organisation who in the
course of the discipline or practioo of that
church, denomination or organisation ia au-
thorised or accustomed to hearing confidential
communications and, under the discipline or
tenets of that church, denomination or organi-
zation, has a duty to keep such communica-

tions sear*. ‘e .

(d) Subject to ORCP 44. a regular physi-
cian or surgeon shall not, without the consent
of the patient, be examined in a dvQ action or
proceeding, aa to any information acquired in
sttervding the patient, which was nirnm rj to
enable the physician or surgeon lo prescribe or
ad for the patient.

(e) A public officer shall not he examined
as to public rereds determined to be exempt
from disclosure under ORS 172£00.

(O A stenographer shall not. without the
consent of the employer. U examined as to
sn> communication or dictation made be the
employer to tho stenographer in the «o
professional employment.

(9) A licensed profraakxia) uune shall not.
without the consent of a patient who ess
cared far by such nurse, he examined in a civil
action or proceeding, aa lo any irdcemaUen
acquired in caring for the patient, which was

necessary to enable the nurse to care for the
patient.

(h) A luenied psydsohp a. as defused in
ORS 675010, shall net. without the aament ef
the client, be eiam intd as to any acmrwunka-

A spouse shall not be examined for dion made by lie client to the pqdW bfM, or

the edvko given by the [*>«Jv»lagts« thereon.
In the cnurtp of prufnaionai employment.

til A certificated staff member «f an ele>
nwntary or secondary idsel shall not be
r .araired In any civil action or proceeding, ar

to *ry conversation b t*w ti the
staff momteer and a student whkh relates to.
na .d sifaux of the studentar Ism 1/ U4



44,040
# .

4
the student, end which ifdisclosed would tend.
to damage or incriminate the student or faml>
ly. Any violation of the privilege provided by
this paragraph may result in the suspension,
of certification of the professional staff mem*”
her as provided in ORS 342.175. 342.177 and
342.180. ,

() A physioan licensed to practice medi*
cine by the Board of Medical Examiners for
the State of Oregon and a local health author*
ity ofBoer or employe shall not be examined in
a dvi] or criminal court proceeding as lo the
existence or contents of any records of a per*
son examin®d or treated for an infectious
venerea] disease without tho consent of the
perron examined or treated for such disease
unless the public interest by dear and con*
vindng evidence require* disclosure in the
particular Instance.

“ 00 A certificated school counselor regular*,
hr employed and designated in such capacity
by a public school shall not, without the con*
asnt of the student, be examined ae to any
communication made by the student to the
counselor in the offidal capacity of the
counselor inany dvi] actionor pr ww Itnfor a
criminal action or proceeding la which such
rtudeot la a party concerning the put use,
abuse or sale of drugs, controlled suisUnon
or alcoholic liquor. Any violation of Iha privi—
lege provided by this paregreph may result in
the aa- nslon of certification of the prefea*
dorsal a neol counselor as povdd in ORS
342175. 342177 and 342180 However, in
the event thst the student scthtiitnpwa.ve
e rlaar and Imminent danger to the student ar
lo others, the muntelor snail »j*ft this fact
to an appropriate msgoewbl# authority or
tele cxh ether emergency meaauiwa aa the
dtsaatlnademands

(U A chidml wetal worier rrgtsterwl by
the State Heard el Clift™*! lwtil Workers
shall aet be examined ia a <l«l er criminal
court pouwiig aa lo any eeairaunfostien
given him by a derot In the murws el smis-
udlftlwr p d mm ul activity when oath

EVIDENCE AND WITNESSES

(€)
interl lo commit a crime or harmful ad;
~ fD) When the information rsvexla tliat a
minor was the victim of a crime, abuse or
neglect; or

CE) When the registered clinical social
worker ta a public employe and the public
employer has determined that examination In
a dvtl or criminal court proceeding b necea*
eary In the performance of the duty of the
soclal worker rs a public employe.

(m) A naturopathic physician licensed
under ORS chapter 655 bY the Nalurcpathk
Board of Examiners shall not, without the
consent of his patient, be examined in e dvtl
action, suit or proceeding, aa to any Inform**
lion acquired in attending the patient, whkh
was necessary 10 enable him to ad for the
patient.

(2) Ife party to the action or prer«<ding
voluntarily offers testimony asaw ibru, itis
deemed a consent to tho examination also of a
sfoxue, attorney, tier© man. phyxsdaa or
surgeon, stenegrspher. Ikrtuwd prdnuM ul
num . licensed pmholeglst, '«fw J naturo-
path. o clinical ads) wwrker, a
oertiBaited guff number, local health author*
ity ofBorr employe or e certificated wheel
nunw le an the same subject. ium*W Vr iw»
«Mtt.tM»4JM |t* »n**tSM -»:s« & Mtl»n
*r? uim MVSaYM IUI sm itM 1t. sen arat tt.
ten .utt.tmitntiu, trviM irs.iriini
it tfISsM llatriiM |'.N

44.050 Judge or Jurue aa a wifnewa.
The Jml; * or aay furor nijr to <aW aa a
wUans ly either party, but in the lon— » rate
U isuithebotUu of thewet «e fudge la
oed*e the trial la to prtpMwi or osprnM
and tatake flareMere sMthr f>Igs

41(d) reelstawhich =wtlsew may
testify. A ua laOUfy el Owe fade
only wtuJt ha iant ol nix *=« kwwWdge.
that is. which are Imwd Imi hrtv»s (or-
rrpans, =loyt ta thee* ««yrwta umoi Mi
whhh hisepinMai re irJnvwitas, a the deals-

MHMMkabm was given tosail* lie regis— nticaaof ethna. are sfaw M s

tered diaksl **ial worker to aid the slant,
Sweep™.

CA) WW n the cheat er thme prevent Wgsl-
Iy n fiwAi* far tho (beat’s affairs give
m swot to the dhriewaro;

CD Wire Cm ritent Initiate* legal stun
ar male* a anflilet acaJMtf the reguaerod
rthinf ittif=rtbtt it “t 1

4103d bVat tpmtinai wttnews ossm4
anew**. A MImw shell an**** y«M«iaa»
legal end prrtivewt ta tha luiur la owe.
though his anrore may siUilitb a (laMa
again*! WoMif, 1*4 he seed at! *te an aa
ewer which wtn hs*« a «**mt tendmy ta
sublet him b* punaldpoat far e Many, ar la
degrade his tharnrv*. esbha, «a Ha ten**

When the communication reveals the
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49.290

(a) Any statement made by a person in attendance at such meetint'
who is a party to an aetion or proceedins the subject of which is
reviewed at such meeting.

(b) Any statement made by a person who is requesting hospital staff
privileges.

(c) The proceedings of any meeting considering an action against an

insurance carrier alleging bad faith by the carrier in refusing to accept
a settlement offer within the policy limits.
+ (d) Any matter relating to the proceedings or records of such com*
mittees which it contained in health care records furnished in accor*
dance with NRS 629.061.

(Added to NRS by 1971, 715; A I>77, DM)

49275 Privilege for »*t media. No reporter, former reporter or
editorial employee of any newspaper, periodical or press association or
employee of any radio or tricvtsion stat on mag be required to disclose
any published w unpublished information obtained or prepared by
such person in Such person's professional capacity to gathering, recctv
lag or proouafau information for communkatioo to the public, or the
source of any Information ptocured or obtained by tuch person, to any
trgal proceedings, trial or investigation: _ )

1. Before any court, grind Jury, coroner's inquest, jury or any
offker thereof.

2. Before the legislature >r any committee thereof.

). Before any department. a.racy or commission of the state.

4. Before any local governing body or committee thereof, or any
offker of a local government.

(Added to NRS by 1971. 716; A (975. 502)

49.215 TaUk eff*»r as witness. A puMk offker shall not be
oamined as a witness as to communications made to him in offktol
confidence, when the public interests would suffer by the disclosure.

(Added to NRS by 1971. 7t6)

49.290 Cww lw and yupB privBrye.

1. At used In thk section, "‘oumrlot™ means ¢ person who h rtf-'
starty employed by a pwMk or penair school In this state as a coun-
sloe, ptythotogist or ﬁsychological _rtaminer ‘or the purpose of
counseling pupdt. and who holds a valid certtfscat. issued by the super*
laimdent of r*hk minuettoo authorising the holder to engage to
pupd counseling.

2. Eacep* for enomunkstlons rrlatirg to any cv(mlr.al offense the
Evnkthmer 1. * which is death or fife kepfitonmrnr. communications
y a pupd to * roantelsr n the course of counsel g or losychologlcal
(iMruiinn are prttdegrd cominitnkailons. and a counselor thtfl no«.
without the central of the p«pd. hr ti»* uJ at a wstness conrrrnin
any such corwmunkatton m aay cKd or citminal action to which suc
pupd k a parh/.

Added to NRS by 197). I»<4. A 1979. 16)9)
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49.291 PRIVILEGES

49.291 Teacher and pupil privilege. _ _

1. As used in this section, "teacher” means a peison who is reﬂu-
larly employed by a public or private school in this state as a teacher'
or administrator and who holds a valid certificate issued by the super-
intendent of public instruction authorizing the holder to teach or pcr-_
form administrative functions in schools. _ _

2. Communications by a pupil to a teacher concerning the pupil’s
possession or use of drugs or alcoholic bcvc.accs made while the
teacher was counseling or attempting to counsel such pupil are privi-
leged communications and the teacher shall not, without the consent of
the pupil, be examined as a witness concerning any such communica-
tion in any civil or criminal action to which the pupil is a party.

(Added to NRS by 1973. 1E40;A 1979, 1639)

MISCELLANEOUS PRIVILEGES

49.295 Hushand-wife privilege; limitations.

1. Except as provided in subsections 2 and 3 and NRS 49.305:

_$a) A husband cannot be examined as a witness for or against his
wite without her co..senl, nor a wife for or against her husband with-
out his consent. _ ) )

_(b) Neither a husband nor a wife can be examined, during the mar-
riage or afterwards, without the consent of the other, as to any com-
munication made by one to the other during marriage.

2. The provisions of subsection I do not apply to a: _

(a) Civil proceeding brought by or on behalf of one spouse against
the other spouse; _ ) _

(b) Proceeding to commit or otherwise place his spouse, the property
of his spouse or both the spouse and the property of the spouse under
the control of another because of the alleged mental or physical condi-
tion of the spouse; . .

(c) Proceeding brought by or on behalf of a spouse to establish his
competence; o

(ds) Proceeding in the juvenile court pursuant to chapter 62 of NRS;
or

(e) Criminal proceeding in which one spouse is charged with;

(1) A crime against the person or the property of the other spouse
or of a child of either, or of a child in the custody or co Urol of either,
whether such crime was committed beiote or during marrtc«c.

22; Bigamy or incest. _
3) A crime related to abandonment of a child or nonsupport cf a
wife or child. ) ) o

3. The provisions of subsection 1 do not apply in any criminal >ro-
ceedl_n% to events which took place before the hushand and wife were
married.

(Added to NRS by 1971, 786; A 1977, 265; 1979, 460)
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DENCE

18. Argument as to tBCSpaid JJ perts larger fee than allowed by court
Prosecutor’s argument, in rape pfcose- Was improper. People v. Cowles (1929)
cution, that defendant could pay ex- 224 N.W.387,246 Mich. 429.

,600.2165  School teachers and employees; disclosing of students’
communications

Sec. 2165. No teacher, guidance officer, school executive or ether
professional |ﬁ)erson engaged in character building in the public schools
or in any other educational institution, including any clerical worker
of such schools and institutions, who maintains records of students’ be-
havior or who has such records in his custody, or who receives in
confidence communications from students or other juveniles, shall be
allowed in any proceedings, civil or criminal, in any court of this state,
to disclose any information obtained by him from such records or such
communications; nor to produce sudi records or transcript thereof,
‘except that any such testimony may be given, with the consent of the
person so confiding or to whom such records relate, if such person is
21 years of age or over, or, if such person is a minor, with the consent
jnf hf510{9%%r parent or legal guardian. P.A.1961, No. 236, § 2165, Eff.

an. 1, :

Historical Note

Prior Laws::
PA.1915, No. 314, ¢ XVJT, | 85.
FA.1935. No. 41.
C.L.194S, 1 617.85.
Cross References

Privilege,

Child welfare agencies and foster homes, records of and Information concerning

children, see 1 722.104.

Clergy, see | 6002156.

Physician-patient, see | 6002157. o _
Privi e?ed communicat:ons, proceedings before criminal trial, see | 767.5a.
Unlawful evidence, dLporition or evidence in proceedings In probate court, juvenile

division, see | 712A.23.

| iw Review Commentaries

Privileged communication; extension  Right of the press to refuse to dis-
of the privilege to communication in- close confidential sources of informa-
volving agents. 50 Mich.LRcv. 308 tion, 10 Wayne L.Rcv. 599 (19G4).

0931). o ~Scientific Investigation and defend-
Privilegcs In  federal criminal cvi- ants’ rights, controls created by legisla-
dence. Lester B. Orfield, 40 U.Detroit tion. 10 Wayne L.Rcv. 599 (19G4).

LJ. 403 (1963). 37,42 (1958).
Library References
Witnesses "*196. Michigan Juvenile Court: Law and
CJ.S. Witnesses i 254 et seq. Practice, Downs (ICLE ’963) I 7.-
M.L.P. Witnesses | 02. 27, Appendix D.

Michigan Court Rules Annotated, Hon-
Igman and Hawkins, 2d Ed, Rule



26-1*809 jX lyv Evidence [ 250

mentality shall not, without the consent of the parent or guardian of such
child being so taught or observed, testify in any civil action as to any infor-
mation so obtained.

HiHory: En. Secs. 373-377. pp. 210. 211, L- 1867; rt-en. Secs. 447-451, p. 125, Cod. SUL 1871,
en. Sees. 629, 630. pp. 203, 204, L. 1877; re-en. Secs. 629, 630, Isl Di*. Ret. StaL 1879; re-en. Secs.
650, 651, 1st Dir. Comp. StiL 1887; re-en. Sec. 3163, C Cit. Proe. 1895; ! ..n. Sec. 7892, Rei. C.
1907; re-en. Sec. 10536. R.CM. 1921; *m<L Sec. 1, Ch. 83. I- 1925; amd. Sec. I, Ch. 130. . 1931;
re-en. Sec. 10536, R.CM. 1935; amd. Sec. 1. CK 61, L. 1971; amd. Sec. 1, Ch. 318, L. 1973; amd.
Sec. 15. Ch. 543, L. 1975; amd. Sec. 2, CK 225, L. 1977; R.C.M. 1947, 93-701-4(6).

26-1-809. Confidential communications by student to employee
of educational institution. A counselor, psychologist, nurse, or teacher
employed by any educational institution cannot be examined as to communi-
cations made to him in confidence by a duly registered student of such insti-
tution. However, this provision shall not apply where consent has been given
by the student, if not a minor, or, if he is a minor, by the student and his
parent or legal guardian.

Hidlory: En. Sfd. 373-377, pp. 210, 211, L. 1867; re-en. See*. 447-451, p. 125, Cod. SUT 1871;
en. See*. 629, 630, pp. 203, 204, L- 1877; re-en. Sees. 629, 630, 1st Dir. Rer. SuL 1S79; re-cn. Sea.
650. 651, 1st Dir. Comp. Slat. 1887; re-en. Sec. 3163, C G». Proc. 1895; re-en. Sec. 7892, Ret. C
1907; re-en. Sec. 10536, R.C.M. 1921; imd. Sec. 1. CV 83, L. 1925; amd. Sec. 1, Ch. 130, L. 1931;
re-en. Sec. 10536, R.CM. 1935; amd. Sec. 1. CK 61, L. 1971; amd. Sec. 1. CK 318, L. 1973; amd.
Sec. 15, CK 543. L. 1975; amd. Sec. 2. CK 225, L. 1977; R.CM. 1947, 93-701-4(7).

26-1-810. Confidential communications made to public officer.
A public officer cannot be examined as to communications made to him in

official confidence when the public interests would suffer by the disclosure.

History: En. Secs. 373-377, pp. 210, 211, L 1867; re-en. Secs. 447-451, p. 125, Cod. Su1 1871,
en. Secs. 629, 630, pp. 203, 204, L 1877; re-en. Secs. €29, 630, 1st Dir. Rer. StaL 1879; re-en. Sea.
650, 651, 1st Dir. Comp. StaL 1887; re-en. Sec. 3I<S3, C Clr. Proc. 1895; re-en. Sec. 7892, Rei. C
1907; re-en. Sec. 10536, R.CM. 1921; amd. Sec. 1, CK 83, L 1925; amd. Sec. 1. Ch. 130. L. 1931,
re-en. Sec. 10536. R.C.M. 1935; amd. Sec. |I. CK 6K L. 1971; amd. Sec. 1, CK 318, L 1973; amd.
Sec. 15. CK 543, L. 1975; amd. Sec. 2. CK 225, L 1977; R.C.M. 1947, 93-701-4(5).

Part 9 -
Media Confidentiality Act

26-1-901. Short title. This part shall bo known and may be cited as
the "Media Confidentiality Act”.
History; En. Sec. I, CK 195. L 1943; R.C.M. 1947, 93-601-1; amd. Sec. I, CK 285, L 1979.

26-1-902. Extent of privilege. (1) Without his or its consent no
person, including any newspaper, magazine, press association, news agency,
news service, radio station, television station, or community antenna tele-
vision service or any person connected with or employed by any ol these for
the purpose of gathering, writing, editing, or disseminating news may be
examined as to or may be required to disclose any information obtained or
prepared or the source of that information in any legal proceeding if the
information was gathered, received, or processed in the course of his employ-
ment or its business.

(2) A person described in subsection (1) may not be adjudged in con-
tempt by a judicial, legislative, administrative, or any other body having the
power to issue subpoenas for refusing to disclose or produce the source of any

tt**
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CL 166 TEACHERS AND SUPERINTENDENTS

Sec. 10-154. Homes and transportation for teachers. Section 10-154 is
repealed. '

Cim Rev, S. 1441, FX 7t-2tt,S.2tl.)

rx Sec. 10-154a. Professional communications between teacher or nurse and

student. Surrender of physical evidence obtained from students, (a) As used in this
section (1) “school” means a public school as defined in section 10-183b or a pri-
vate elementary or secondary school attendance at which meets the requirements
of section 10-184; (2) a "professional employee” means a person employed by a
school who (A) holds a certificate from the state board of' education, (B) is a
member of a faculty where certification is not required, (C) is an administration
oTicer of a school, or (D) is a registered nurse employed by or assigned to a
school; (3) a “student” is a person enrolled in a school; (4) a “professional com-
ratnication” is any communication made privately and in confidence by a student
to a professional employee of such student’s school in the course of the lattcr’s
employment.

(b) Any such professional employee shall not be required to disclose any infor-

mation acquired through a professional communication with a student, when such
information concerns alcohol or drug abuse or any alcoholic or drug problem of
such student but if such employee obtains physical evidence from such student
indicating that a crime has been or is being committed by such student, such
employee shall be required to turn such evidence over to school administrators or
law enforcement officials within two school days after receipt of such physical evi-
dence, provided if such evidence is obtained less than two days before a school
vacation or the end of a school year, such evidence shall t; turned over within two
calendar days after receipt thereof, excluding Saturdays, Sundays a*J holidays,
and provided further in no such case shall such employee be required to disclose
the name of the student from whom he obtained such evidence and such employee
shall be immune from arrest and prosecution for the possession of such evidence
obtained from such student.

(c) Any physical evidence surrendered to a school administration pursuant to

subsection (b) of this section shall be turned over by such school administrator to
the commissioner of consumer protection or the appropriate law enforcement
agency within three school days after receipt of such physical evidence, for its
proper disposition, provided if such evidence is obtained less tli n three days before
a school vacation cr the end of a school year, such evidence shall be turned over
within three calendar days from receipt thereof, excluding Saturdays, Sundays and
holidays.

(d) Any such professional employee who, in good faith, discloses or docs
disclose, such professional communication, shall be immune from any liability, civil
or criminal, which might otherwise be incurred or imposed, and shall have the
same immunity with respect to any judicial proceeding which results from such
disclosure. .o

rx m.s. i-i;itn.rx 44a.rx j*». njot.s.» . run.s. ioj>

Sec. 10-155. Emergency teacher training program. The board of trustees for
the state colleges may maintain an emergency training program to prepare grad-
uates of approved four-year colleges and universities to teach in the elementary
schools of the state. In carrying out such program the board may (a) establish
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9-203. Confidential relations and communications. — There ore
particular relations in which it is the policy of the law to encourage
confidence and to preserve it inviolate; therefore, a person cannot be
examined as a witness in the following cases:

1. A husband cannot be examined for or against his wife, without her
consent, nor a wife for cr against her husband, without his consent; nor can
either, during the marriage or afterwards, be, without the consent of tho
other, examined as to any communication made by one to the other during
the marriage; but this exception docs not apply to a civil action or proceeding
by one against the other nor to a criminal action dr proceeding for a crime
committed by violence of one against the person ofthe other, nor does this
exception apply to any case of physical injury to a child where the-injury
has been caused as a result of physical abuse or neglect oy cne or both of
the parents.

2. An attorney cannot, without the consent of his client, be examined as
toany communication made by the client to him, or his advice given thereon
in the course of professional employment. The word client used * -rein shall
be deemed to include a person, a corporation or an associatio’

3. A clergyman or priest cannot, without the consent ol ,rson
making the confession, be examined as to any confession or am in
h's professional character in the course ofdiscipline enjoined b church
to which he belongs.

4. A physician or surgeon cannot, without the consent of his patient, be
examined in a civil action as to any information acquired in attending the
patient which was necessary to enable him to prescribe or act for the patient,
provided, however, that:

CA Nothing herein contained shall be deemed to p !'udc physicians
from reporting ofand testifying at all cases of physical injury to children,
where it appears the injury has been caused as a.result of physical abuse
or neglect by a parent, guardian or legal custodian of the child.
(B) After tho death of a patient, in nny action involving the validity of
any will or other instrument executed, or claimed to have been executed,
by him, conveying or transferring any real or persoi d property or
incurring any financial obligation, such physician or sur; eon may jtify
to the mental or physical condition of such patient and in so testifying
may disclose information acquired by him concerning such patient which
was necessary to enable him to prescribe or net for such deceased.
(C) That where any person or his heirs or representatives brings an action
to recover damages for personal injuries or death, such action shall be
deemed to constitute a consent by the person bringing such action that
any physician who has prescribed for or treated said injured or deceased
person and whose testimony is material in the action muy testify.
(D) That ifth* patient be dead and during his life time had not given such
consent, the -.inging of nn action by a beneficiary, assignee or payee or
by the legal representative of the insured, to recover on any life, health
or accident insurance policy, shnll constitute a consent by such
benefit *iry, assignee, payee or legal representative to the testimony ofnny
physician who attended the deceased.

*i
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5. A public officer cannot be examined as to communications made to him
official confidence, when the public interest would suffer by disclosure.
6. Any certificated counselor, psychologist or J)sychological examiner,

duly appointed, regularly employed and designated in such capacity by any
public or private school In this siate for the ﬁurpose of counseling students,
shall be immune from disclosing, without the consent of the student, any
communication made by any student so counseled or examined in any civil
or criminal action to which such student is a party. Such matters so
communicated shall be privileged and protected against disclosure.

-1. Any parent, guardian or legal custodian shall not be forced to disclose
any communication made by their minor child or ward to them concerning
matter in any civil or criminal action to which such child or ward is a party.
Such matters so communicated shall be privileged and protected aga:nst
disclosure; excepting, this section docs not apply to a civil action or
proceeding by one against the other nor to a criminal action or proceeding
for a crime committed by violence of one against the person of the other,
nor does this section apply to any case of physical injury to a minor child
where the n; ry tas been caused as a result of physical abuse or neglect
by one or both of the parents, guardian or legal custodian. [C.CJP. 1881,
§899;RS.,RC,XCL.,8§5958;CS, 8§ 7937, .CA, § 15-203; am. 1953, ch.
104,5 1 p. 324;am. 1963, ch. 122, § 1, p. 351; am. 1967, ch. 121, § 1, p. 265;
am. 1971, ch. 36, § 1, p. 81; am. 1972, ch. 29. § 1, p. 42]

Compiler™note* Section 2 of S L. 1963, ch.
104 « u repealed b/ S L 1975. ch. 242. g L

Section 2 of S.L 1971, ch. 36 declared an
emergency. Approved February 27,1971,

Section 2 of S.L 1972, ch. 29 decked an
emergency retroactive to and including
January 1.1972. Approved February 2S. 1971

Cron ref. Competency ofhatband and wife
la criminal proceeding*, { 19-3001

Party under rtaminatioa not required to
diicluM privileged communication, IP.CP,
Rule m X il

Privilege* of all witaeme*. | 91301

Se* note*. | 9-201.

Sec. to ere. ref. TTiia eecticn la referred to
In| 9-201 and f 39-1311

Cited In: State v. Orr, S3 Idaho 462,24 PH
r i (1933); Lebak v. Nelaon. 62 ldaho 9C, 107
PH 1054 ?}1940 , Shelly e. Sumhine Mining
Co, 62 Idaho 197. 109 P Id 622 (1941k

Aw*tv*i*
Binding effect of evidence.
Communication* with attorney.
— Waiver of privilege.
Communication* with clergy.
Communication* with phyliciaa.
Existence of profcwiiooal rtlalionahip.
Waiver of privilege.
Cooatruction,
Criminal action*.

Reporter*.
Toatiisony of nur***,

Testimony of apoute*.
Waiver of privilege.

Binding Effect of Evidence.

Aboard, court, orjury mutt acceptu true
the poaitivt uncontradicted testimony of a
credible  witnrsa,  unlrvi  in ‘ertc'ly
improbable or rendered improbable by fart*
and circumstance* adduced in eridenoa.
PieietorfT v. Gray™ Auto Shop, 68 Idaho US,
74 PH 171 (1937k

Communication* with Attorney.

Third person who. by accident or by design
of attorney, overhear*  confidential
communication* between client and attorney
cat) be compelled to divulge what be to htan.
State v. Perry. 4 Idaho 224, 38 P. 663 (1 94k

Communications which pat* between act
who ia merely conveyancer or friendly advi»cr
of grantor or grantee in a deed are rst
crivilegid ~ communication*  under _ thi*
subdivision. Lat rv. ILywcoi, 12 Idaho 76,M
P. 494 (1906).

Wheo attorney la called aa witnee* and
decline* to anawrr a question or produce
letter* or document* on the ground that aaca
ar* privileged under proviaion* of auM. 2 of
(hi* section, burden ‘ia upon him to *Lnr
aufheient fact* and drcumitance* to estabUb
tha general privileged character of tb*
communication* or document*. The rule d-*w
not oecesstUU attorney ditcJcaing tlI*
content* of documeot* or Irnjort «f
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GENERAL PRINCIP: [C73,53640; C97.54605; C24.27,31,35,39,111259
] 50,54,58,62,66,71,73,75,77,56226)
622.1 Witnesses—who competent Every human' rtrytUulinj UUjmoujvR-CJ’. jui cC **q,
being of sufficient capacity to understand the obliga- RtJtmd to la 123X7

) 1
622.7 Husband or wife as witness. Keith., iC?: t

husband nor wife shall in any case beaw i”; |

tion of an oath is a competent witness in all cases, ex-

cept as otherwise declared. [CS1.523SS; R60.53978;

ggséZSg?éGég%?éS;l?O%é (7254 27, 31, 35, 39,111254; C46, against the other, except: )
T L In a criminal prosecution for a crimeeoalJ”
622)2 Credibility. Facts which have heretofore ted one against the other, or

caused the exclusion of testimony may still be shown 2 In acivil action or proceeding one r.gain** 3",
for the purpose of lessening its credibility. other.or _ ,
[C51.52389; R6G.53979; C73,53637; C97.54602; C24,27, 3. Inacivil action by one against a third parly? _
31, 35, 39,511255: C46, 50, 54, 58, 62, 65, 71, 73, 75, alienating the affections of the other, or i
77,56222] 4. In any civil action brought by a judgment *
_ _ itor against either the husband or the wife, toj W- j
6225 Interest No person offered as a witness in «.aside a conveyance of property from one to thec'jS~ . i
any action or proceeding in any court, or before any on the ground of want of consideration or fraud, i
officer acting judidally, shall be excluded by reason to subject the same to the pavrnent of hisjidgny—» '
of his interests in the event of the action or proceed- C51.52391; R60.539S3; C73.53641; C97,{45".<" <
ing, or because he is a party thereto, except as pro- 13.54806, C24, 27, i, 35, 39.511260; C46,.5...0 , 1
vided in this chapter. [R60,539S0; C73.53638; 62 66, 7% 75 7&?\%27] . .SsSf1
C97,54603; C24, 27, 31, 35, 39,511256; C46, 50, 54, 58, ?bsﬁrr 5dt<4 fglzﬂyz I .

0 IC . . _
62.66.71.73.75.77.5622.3] Eroiiok (14 . 789 ]
6224 Transaction with person since deceased. No G228 Witness for each other. In all civil andgyis .y -
party to any action or proceeding, nor any person in- inal cases the husband and wife may be witnesaP- 2V S
terested in the event thereof, nor any person from, each other. [C51,52391: R60.53983; C73,i3tj. g * ]
through, or under whom any such party or interested C97 54606 S1354GOG: C24. 27. 31. 35 39511261 .
person derives any interest or title by assignment or 50.54.53.62 66.71.73.75 77 §‘62‘28]Y ' TwoA
otherwise, and no husband or wife of any said party T o 13V e
or person, shall be examined as a witness in regard to 622.9 Communications between husbhand .
any personal transaction or communication between wife. Neither husband nor wife can be examined a rarr ?
such witness and a person at the commencement of any case as to any communication made by theoneUv3 :; *

such examination deceased, mentally ill, or lunatic, the other while married, nor shall they, after the
against the executor, administrator, heir at law, next marriage relation ceases, be permitted to revcaj aiejr
of kin, ass gncc, legatee, devisee, or survivor of such testimony any such communication made while

deceased person, or the assignee or guardian of such marriage subsisted. [C51,52392; R60,f39S4;4
insane person or lunatic. [R60,5782; C73.53639; C73.53612; C97,54607; C24, 27. 31, 35, 39,511262; CtV &v*-
C97.14G04; C24, 27, 31, 35, 39,511257; C46, 50, 54, 58, 50.51.53.62 66.71,73,75,77,56229] .

62.66.71.75.75.77.5622.4) Juftrnd to to 12X274 .
%L’Jrlioﬂ})it(l(gzn 622.10 Communications in professional confifQSSI/
den-e—exceptions—application lo court. NopritkAvA”’
6225 Exceptions. This prohibition shall not ex- ing attorney, counselor, physician, surgeon, or tie .'VI?
tend to any transaction or communication as to which stenographer or conlidcntial clerk of any r.uch penoc*5 ~ fr
any auch executor, administrator, heir at law, next of who obtains such information by reason of his to-
kin, assignee, legatee, devisee, survivor, or guardian ploymen’t, minister of the gospel or priest of any
shall be examined on his own behalf, or as to which nomination shall be allowed, in giving testimony,ta
the testimony of such deceased or mentally ill person disclose any confidential communication properly
or lunatic shall be given in evidence. [R60,53982; trusted to him in his professional capacity, and neas-
C73,53639; C97.54G01; C24, 27, 31, 35, 39,51125S; CAG, sary and proper to enable him to discharge the fur*- V
12 50,54,53,62, Q5 71,73,75,77,5622.5] tions of his office according to the usual course d .“V:
hi N - ,  Ctice or discipline. Such prohibition shall not apply
6226 Deposition* taken conditionally. Any per- to cases where the person in whose favor the same> .
son may have his own deposition, or that of any other made waives the rights conferred; nor shall such pro- A»
person, read in evidence in all cases where his evi- hibition apply, as the same relates to physicians or
dence would be incompetent by the provisions of sec- surgeons or to the stenographer or confidential eleA #U*.
tion 6224, by causing it to be taken, either before or of any such physicians or surgeons, in a civil action U #°€:
after action is brought, during the lifetime or good recover damages for personal injuries or wTonjfcl
mental health of the person against whose executor, death in which the condition of the person in who* Zi*",
heir, or other representative the same is to be used, if favor such prohibition is made is an clt nent or facU*
such deposition shall have been taken and filed ten of the claim or defense of such jicrson or of any partj.~ir.
days prior to the deal. or mental illness of such per- claiming through or under such person. Such e»>
son. If after action is brought, such deposition may be dence shall be admissible upon trial of the action onlj
taken in the usual manner; if before, then the same as it relates to the condition alleged. If an adv*r*.--Av'
may be taken dc ocne esse, as provided by law. party desires the oral deposition, cither discover
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evidentiary, of any such physician or surgeon to
which such prohibition would otherwise apply or the
stenographer or confidential clerk of any such physi-
cian or surgeon or desires to call any such physician
or surgeon to which such prohibition would otherwise
apply or the stenographer or confidential clerk of any
such physician or surgeon as a witness at the trial of
the action, he rhall file an application with the court
for pernission to do so. The court upon hearing,
which shall not be ex parte, shall grant such permis-
sion unless the court finds that the evidence sought
does not relate to the condition alleged and shall fix a
reasonable fee to be paid to such physician or surgeon
by the party taking the deposition or calling the wit-

No qualified school guidance .counselor, who has
met the certification and approval standards of tiie
department of public instruction as provided in sec-
tion 257.25, subsection 9, who obtains information by
reason of his employment as a qualified school guid-
ance counselor shall be allowed, in giving testimony,
to disclose any confidential communications properly
entrusted to him by a pupil or his parent or guardian
in his capacity as a qualified school guidance coun-
selor and necessary and proper to enable him to per-
form his duties as a rualified school guidance counsel-
or. (051,552393, 239*; RC0.5539S5, 32S6; C73.53G43;
C97.54G08; S13.54G0S; C24, 27, 31, 35, 39.511263; C46,
50,54,53,62,66,71.73,75,77,5622.10]

La U 11=22-7* rSSA-t. S14B.30

622.11 Public officers. A public officer cannot be
examined as to communications made to him in offi-
cial confidence, when the public interests would suf-
fer by the disclosure. [051,52395; RGO,53987;
073,536-14; 097,54609; 024, 27,31, 35, 39,511264; C46,
50,54,58, 62,66.71,73,75,77,5622.11]

622.12 Judge as witness. The judge of the court is
» competent witness for either party, and may be
sworn upon the trial. In such case it is in his discre-
tion to order the trial to be postponed or suspended,
and to take place before another judge. [051,52403;
R«U4005; 073,53645; 097,54610; C24. 27, 31, 35, 39.
U1265; 046,50,54,53,62,65,71,73,75,77,5622.12]

622.13 Civil liability. No witness is excused from
uuwtring a question upon the mere ground that he
sould be thereby subjected to a civil liability.
(C51,12396; R00.539S3; 073.53646; 097,54611; 024.27,
*]. 35, 39,511266; CIG, 50, 64, 58, 62, 66, 71, 73, 75,
77.1622.13]

622.14 t0 622.16  Repealed by G5GA, ch 1272, 54.

6"-2.17 Previous conviction. A witness may be in-
krogalcd as to his previous conviction for a felony,
other proof is competent, except the record therr-
(051,52393; RC0.539D0; 073,536-18; 097,14613; C24,
2-31.35, 39,511270; C46, 50, 51, 58,62, 66. 71,73,75.
77.1622.17}

63218  Moral character. The general moral char-
g e of a witness may be piovcd for the purpose of
£ling his credibility. (R60,53991; 073.53649;
J*Mi6l4; C24. 27, 31, 35. 39,111271; 046, 50, 54, 53,

71,73,75,77,5622.18]

EVIDENCE, §622-27

622.19 Whole of a writing or conversation. When
part of an act, declaration, conversation, or writing is
given in evidence by one party, the whole on *he same
subject may be inquired into by the other; thus, when
a letter is read, all other letters on the same subject
between the same parties may be given. [051,52399;
R60.53992; 073,53650; 097,54615; C24, 27, 31, 35, 39,
511272;046,50,54,53,62, 66,71,73,75,77,5622.19]

0 7 ,14*15. rdiloriill/ divided

622.20 Detached acts, declarations, or conversa-
tions. When a detached act, declaration, conversation,
or writing is given in evidence, any other act, declara-
tion, conversation, or writing which is necessary to
make it fully understood, or to explain the same, may
also be given in evidence. [051,52399; R60,53992;
073,53550; C97.54615; 024, 27, 31, 35,39,511273; C46,
50,54,53,62,66,71,73,75,77,5622.20]

622.21 Writing and printing. When an instru-
ment consists partly of written and partly of printed
form, the former controls the latter, if the two are in-
consistent. [051,52400; R60,53993; C73,53651;
097,54616; 024, 27, 31. 35, 39,511274; C46, 50, 54, 58,
62,66,71 73,75,77,56" 121]

62222 Understanding of parties to agreement.
When the terms of an agreement have been intendeu
in a different sense by the parties to it. that sense is
to prevail against either party in which he had reason
to suppose the other understood it. [C5152401;
R60,53994; 073,53652; 097,54617; C24, 27, 31 5, 39,
511275;046,50,54,5S, 62,66,71.73,75.77.5622 2)

622.23 Historical and scientific works. Historical
works, books of science or art, and published maps or
charts, when made by perrons indifferent between
the parties, are presumptive evidence of facts of gen-
eral notoriety or interest therein stated. [051,52402;
RG0.53J95; 073.53653; 097,54618; C24. 27, 31, 35, 39,
511276; C46,50,51,5S, 62,66,71,73,75,77.5G2223)

622.24 Subscribing witness—substitute proof.
When a subscribing witness denies or «ioc3 not recol-
lect the execution of the instrument to which his
name is subscriber! as such witness, its execution may
be proved bv other evidence. (C51.524D3; RG0,53996;
C73.J3654; 097,54619; 024, 27, 31, 35. 39,511277; C46,
50,54,53,62,66,71,73,75,77,5622.24]

622.25 Handwriting. Evidence respecting hand-
writing may be given by experts, by comparison, or
by comparison by the jury, with writings of the same
person which arc proved to be genuine. (051,52104;
RC0.53997; 073,53655; 097.54020; 024. 27. 31, 35, 39,
511278; CJG, 50,54.53, G2,66,71.73,75.77.$622.25]

622.26 Private writing—acknowledgment. Every
private writing, except a Inst will and testament, af-
ter being acknowledged or proved and certified in tho
manner prescribed for the proof or acknowledgment
of conveyances of real property, may be read in evi-
dence without further proof. (051,52407; RGO51000;
073,53656; 097.54621; 024. 27.31, 35. 39.511279; C45,
50,54,53,62,66,71.73.75,77.1622.26J

622.27 Entries and writings of deceased person.
The entries and other writings of a person deceased,
who was in a position to know the facta therein slat-
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dering relationships in a commercial world,
can hardly be said to have delegated to the
landlord an exclusive prerogative of the sov-
ereign. As in Flagg Bros., the statute at
issue permits but docs not compel creditor
self-help.

In enacting the distraint procedures, the
state only announced the circumstances un-
der which a private individual may act.
When a private person merely takes advan-
tage of a self-help remedy recognized by the
state, his actions are not attributable to the
stale.—Aldisert, J.

—CA 3; Luria Brothers & C\, Inc. v.
Allen. 3( .5/82.

Mass Media

COURT PROCEEDINGS—

Television station's First Amendment
right to ga.her news is not violated by feder-
al district court order that refused to allow
broadcast coverage of lawsuit settlement ne-
gotiations. held in federal courthouse pursu-
ant lo court order, that were open to non-
broadcast press coverage.

A television station seeks a writ of man-
damus requiring a federal district judge to
allow television broadcast coverage of nego-
tiations undertaken in a federal courthouse
to settle a lawsuit. The suit was filed by five
registered voters against the Colorado gov-
crnor and other state officials and sought to
have a three-judge cuurt appointed to for-
mulate a rcdistncting plan for the state
prior to the 1982 congressio al election.
The case was assigned to the respondent
judge, who ordered the governor and mem-
bers of the legislature to attempt to work
out a compromise rcdistricting plan. When
the negotiators reported their lack of prog-
ress. they were directed to atjury room and
ordered to continue their efforts Later in
the day. negotiations continued in a magis-
trate's eouriroom The negotiations were
unsuccessful and the lawsuit later went to
trial. The trial court permitted the press lo
be present during the negotiations, but de-
nied a request that television cameras be
allowed in the meeting rooms, citing Rule
Ir. of the local rules of practice tor the
Colorado district courts, which prohibits the
use of cameras in the courthouse.

The television station contends that the
court’s ruling violated its First Amendment
right to gather nrwv The First Amendment
docs not guaranisc the media a constitu-
tional right to iclrvitc inside a courhousc.
and courts mas impose restrictions upon
media access to courtrooms and courthouse
premises when necessary to protect and fa-
cilitate the proper administration of the ju-
dicial system It is not necessary to consider
whether application of Rule Ib could, under
different circumstances, infringe upon the
media’s First Amendment rights It is
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enough to conclude that it did not do so in
this case.

The television station was not denied ac-
cess to the meetings. Its representative was
free lo attend, take notes, and disseminate
any information obtained. The room in
which the initial meeting was held was
small and space was limited. Jury trials
were taking place elsewhere in the court-
room. Under these circumstances, the po-
tential for disruption of the meeting and
other judicial proceedings outweighed any
benefit to the television station and the
public from a visual presentation of the
meeting room.—Seymour, J.

—CA 10; Combined Communications
Corp. v. Finesilver. 3/17/82.

PRIVILEGE—

Jourm™sts enjoy qualified common law
privilege -v>*inst disclosure of confidential
sources in  asSngton civil actions, and, if
reporter’s Inletv i in nondisclosure is sup-
ported b?/ need  preserve confidentiality,
this privilege car only be overcome by show-
ing that underlying claim is meritorious, that
information sought is necessary to such
claim, and that reasonable effort has been
made lo acquire information by other means.

A newspaper defendant in a libel action
was ordered by the trial court to answer
certain pre-trial interrogatories concerning
its confidential sources for the allegedly
libelous article. Plaintiff contends that there
is no First Amendment privilege against
disclosure of sonfidcntial sources, and that
the creation of any privilege is a matter for
the legislature, not ihc courts.

Even though some stats* have found a
qualified First Amendment privilege and
some have not. this is hardly enough to
justify venturing onto the uncertain terrain
of federal constitutional interpretation if it
is not necessary to do so W"ere a case is
not governed by statute, as is the circum-
stance here, it Is appropriate for a court to
apply the common law to determine the
outcome of the case.

Testimonial privilege has not been fa-
vored in the common t.iw. Four fundamen-
tal conditions have bren seen as necessary
to establish such a pn< icge first, the com-
munication must ortj natc in a confidence;
second, the clement of confidentiality must
be essential to the full and satisfactory
maintenance of the elation between the
parties; third, the relation must be one
which in the opinion of the community
ought to be fostered, and. fourth, the injury
that would be caused by disclosure must be
greater than the benefit gained

The first two conditions are normally
present. The third, while perhaps not pres-
ent in an earlier time, does exist with con-
siderable force today Given both the com-
plex and diffuse nature of modern society,
and the increasing need for journalists to
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convey information to citizens, this relation-
ship is one which ought to be fostered. As to
the fourth condition, the court believes that
the injury from failing to establish the privi-
lege wo: > be greater than the benefit to be
?_a_ineq by requiring the testimony in civil
Itigation.

This qualified privilege can be defeated,
if the trH court finds that three standards
have been met. First, there must be a show-
ing that the claim is meritorious, that it is
not frivolous or brought for the purpose of
harassment. Second, the information sought
must be necessary or critical to the cause of
action or defense pleaded Third, a reason-
able effort must be made to acquire the
desired information by Oiher means. Even
when the information is critical and neces-
sary to the plaintiffs case, the plaintiff
must exhaust reasonably available alterna-
tive sources hefore a reﬁ)orter can be com-
pelled to disclose. Finally, in addition to
considering these standards, the court must
also find that the interest of the reporter in
nondisclosure is supported by a need to
Freserve confidentiality. The court should
ook to how the reporter received the infor-
mation und whether the source has a rea-
sonable expectation of confidentiality. This
requirement is needed to prevent journalists
from invoking the protection of their name-
less sources when no confidential relation-
ship need be protected.—f)ollivcr, J.

Concurrence, The holding of this case
should be based on the First Amendment,
not on the common law. No purpose is
served by deciding the case on common law
grounds to avoid iccognition of the constitu-
tional interests being balanced.— Utter. J.

Dissent. If some kind of shield law for
reporters is nccessary*under present circum-
stances. it must be created The legislature,
conin'ing of some 147 members, Is belter
able t >determine the need for creating such
a sin i law than is Hus court —Roselhni
and Dore, JJ.

— Wash SupCt; Senear v. Daily Journal-
American. 3/4/82.

Product Safoty and Liability

STRICT LIABILITY—

Manufacturer is strictly liable in Ohio for
defectively designed product if product is
ovc-e dangerous than ordinary consumer
»0i Id expect or It benefits of challenged
design do not outweigh risk inherent in such
design.

A punch press operator brought a ,<roduct
liability action against the machine manu-
facturer after she injured her hand by acci-
dentally activating the press while trying to
reposition the foot switch

Both parties assert that Temple v. Wean
United. Inc.. 50 OhioSi2d 317 (1977). u
ditpmitisc of this case There the plaintiff,
who wm injured while operating a punch



March 16, 1982

Senator Terry Stimson
Pouch V
Juneau, Alaska 99811

Dear Terry,

There has been a very vocal group of parents in Fairbanks who
have been concerned that their elementary school aaed children will
be influenced away from family beliefs. Their main concerns have
involved the elementary counseling program; however, their concerns
have included teachers as *"ell. It became such a public issue 1in
Fairbanks that Fairbanks area legislators may be concerned about the
political implications of this legislation at this time. There was
no concern in the junior ani senior high area. As child abuse is al—
ready a mandated non-confidential area you may want to consider ad-—
dressing your legislation to age twelve and above.

As a professional counselor 1 support this legislation and am
sharing the above information out of concern for your bills" success.

Sincerely,

Y,

Paula L,,ch, District-Wide Counselor

PE/bg



Box 1508 MAR 29 198 Phone 283-4896

KENAI JUNIOR HIGH SCHOOL hj>

A part of KENAI PENINSULA BOROUGH SCHOOL DISTRICT
KENAI, ALASKA 99611

March 23, 1982

Senator Terry Stinson
Alaska State Senate
Pouch V

Juneau, Alaska 99811
Dear Senator Stinson:

I have read your bill SB 437, and an very nuch in favor of it. | have
also written to Senator Parr askinr fcr his suooort.

Will appreciate your support of SB 813 and/or KB 698.

Thank you.

John Pierson
Counselor



box 1200

«NC»0« fO

1

MAR 26 PH. 262-4<78

2629805
KENAI PENINSULA Bz(?)ROUCTH SCHOOL DISTRICT

PUPIL PERSONNEL SFRVICES

Special Services Nursing Services

Counseling ‘ °SOLDOTNA. ALASKA99W9 \ MedB

March 22, 1982

Honorable Terry Stimson, Senator
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Senator Stimson:

Thank you for sending me a copy of Senate Bill *07. 1 strongly support
your contentions in this bill. Hopefully, this piece of legislation

will foster more open and frank discussions between students and teachers
or counselors.

Sincerely,

Kris Rogers,
Director

KR/cbJ

cc:  School Counselors

COCM* MOW It HO»| *IM*1 UuoolIl *>1I Mi«Oi*|vt« NimuCmm

KbIIRIINAI »o>t AHAM tIiDowJ tIfOAID IQIPQEN* UHIIHt. IUIUMIHA linitla —



ACCREDITED BY THE NORTHWEST ASSOCIATION Or SECONDARY SCHOOLS * COLLECCS ] -j

° IIV V

I *! %

P. 0. BOX 176 SITKA ALASKA 99635

Louis J. Licari March 15, 1982

Acting Superintendent

Terry Stimson
State Senator
Pouch V

Juneau, AK 99811

Dear Senator Stinson:

Thank you for the copy of Semate Bill Ko. "37* ht are sorry that
you were not able to be present at our last Alaska School Counselor®s
Association board meeting to discuss i1t with us.

The counselors with whom | have conferred-all seem to be In~strcm_
agreement w UfrTnis bill, she we certainly lend you our full support?

"~he only suggestion | would offer is that Section 09.25.320, BEFU.7ITICK,
a "teacherl be arr.endea to include not only public school teachers, but
private or parochial school teachers as well.

(G 1IN " cj LC>"

Marvin J. Krause, Counselor

Sitka High School
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Otar Senator Parr*

y /o0
n>« y.”"+*ia<jL.c'JLfIi£tL-7M $ S "Ee>e << p<e> 1T

infcrtift} Siftilv [111 "> Act <*aVing a special appropriation for a
dental program for blind and dltabled perioni,
and for loh*Incerrr adult), age GO and over, and
a tpecial appropriatlon for an evaluation of the

4cntal program and providing for an effective
date.”

fhank yoi very much.



W
Dear Senator Parr:
Therj/ J ¥ 4k ,/tolLt fa~*- m  would like to stand as
u t-i2n faiad

endorsing Crcnato Dill , “An Act making a special appropr iat lon for a
dental program for blind and disabled persons,
and for low-inconc adults, age 60 and over, and
a special appropriation for an cva“"uation of the
dental program and providing for on effective
date."

Thank you very much.

/. Lrfct__ / / J u ™ S 1 r

Signed:

/ > <> £ "

/> ; M ‘“la *



f>YY~"™ +T1

Dear Senator Parr:

The ould like to stand as

endorsing Senate Bill BhhU, "An Act making a special appropriation for a
dental program for blind and disabled persons,
and for low-income adults, age 60 and over, and
a special appropriation for an evaluation of the
dental program and providing for an effective
date."

Thank you very much.

Sl j n c d txa<|



Dear Senator Parr:

m uld like to stand as

I

The /.- M /[« t.us v< . U

endorsing Senate Bill M M , "An Act making a special appropriation for a
dental program for blind and disabled persons,
and for low-income adults, age so and over, and
a special appropriation for an evaluation of the
dental program and providing for an effective
date."

Thank you very much.

Signed: TV



Dear Senator Parr:

The P]x}Doj T. _.CtA.Orltly .STn'Li/l. Ce*frywou»d like to stand as

endorsing Senate Rill 8UkUt "An Act making a special

appropriation for a

dental program for blind and disabled persons,
and for low-income adults, age 60 and over, and
a special appropriation for an evaluation of the
dental program and providing for an effective
date."”
Thank you very much.
r <2-4/s'-* L4-C
t orcVi Y - s
¥— . nNe NS 2. a/tdLs
yULU«t*- ~ crLAN-LNt -
<S -y, yXuM-*~ driUHA 4 \S *
~TC non _ tfd U
N N
e tc C to J c M Nu - Ny JY ju
a [/ 7//* N~ L 7 - y



Pear Senator Parr:

The f/yjjLyfyjy) ~7/ C\S- Cl- * *ou\ like to stand as

endorsing Scnitc Bill flUW, "An Act making a sneclal appropriation for a
dental program for blind and disabled persons,
and for low-incomc adults, age 60 and over, and
a special approprlation for an evaluation of the
dental program and providing for An effective
date."

Thank you very much.

Signed : A" _/?2/,**



Dear Senator Parr:

r (.=~ (aujiLMiul would Ilke to stand as
1 itiw X
endorsing Senate Bill fiWw*, "An Act making a special appropriation for a
dental program for blind and disabled persons,
and for low-incomc adults, age 60 and over, and
a special appropriation for an evaluation of the
dental program and providing for an effective
date."

Thank you very much.

Signed



Dear Senator Parr:

The UdwptiAC- QW A p\ N Cv,y.i"Zr;tllwould Hke to stand as

endorsing Senate Bill f}W\, "An Act making a special appropr iation for a
dt »tal program for blind and disabled persons,
and for low-income adults, age 60 and over, and
a special appropriation for on evaluation of the

dental program and providing for an effective
date."

Thank you very much.

Signed:

0 on C&c V™ c i

. Q s>x>'h&— ct3 < 3



Dear Senator Parr:

Th*£ os <L1A »~ Ctii.ct

endorsing Senate Bill A M,

Thank you very much.

<z2xSYA). would like to stand as

"An Act making a special appropriation for a
dental program for blind and disabled persons,
and for low-income adults, age 60 and over, and
a special appropriation for an evaluation of the
dental program ariJ providing for an effective
date."



Dear Senator Parr:

The

endorsing Senate 3111

Thank you very much.

would like to stand as

"An Act making a special appropriation for a
dental program for blind and disabled persons,
and for low-income adults, age 60 and over, anu
a special appropriation for an evaluation of tho
dental program and providing for an effective
date."



Dear Senator Parr:

The S.E. Nutrition Program for the Elderly m<c to stand as

endorsing Senate Bill , "An Act r.dkirg a special appropriation for a
dental program for blind and disabled persons,
and for low-inccmc adults, age 60 and over, and
a special appropriation for an evaluation of the

dental program and providing for an effective
date.™

Thank you very nuch.

Signed: 1):
Elizabeth W. Bishop V-~
Project Director

Our Project Council ~.presenting over 2.500 senior citizens in S.E. Alaska
has repeatedly expressed concern at the difficulty in obtaining dental care
for low incorie elderly. At the present tine the S.E. Regional Health
Corporation has a snail grant (which ends June 30, 1981) to try to fill son*
of this need. But this is a snail, local effort. A coordinated, total
State approach is needed. Me will appreciate your support of this bill.

If you have any questions nr would like any additional infomatlon, | can
be reached at:

419 Sixth St. C.C.S. Ming

Juneau, Alaska 99801

586*6233 or 586*6238

Thank you



Dear Senator Parr:

—Tre Q /7 (*JScS _vould like to stand as

endorsing S>cfinte Bill tkUU, "An Act making a sptxial appropriation for a
dental program for blind and disab Td persons,
and for low-income adults, age so and over, and
a special appropriation for an evaluation of the
dental program and providing for on effective
date."”

Thank you very much.

o

Slgned : . f

/177</



Dear Senator Parr:

Thc n/'|_| |StS* ¥ | fJI<R\AAtdL :I<J(d / _would like to stand as

endorsing Senate Bill SbUU, "An Act making a special appropriation for a
dental program for blind and disabled persons,
and for low-income adults, age and over, and
a special appropriation for an evaluation of the
dental program and providing for an effective

date." ij 7
iIw *oxk N f'?2 + vCni
i nccU ™ i ,> "u <yiAXn.li\ h
Thank you very much. i/tt-1'n.’ U -U 'llth | |'C
J T 0O 1

Signcd: . f a t



Dear Senator Parr:

The ~CArtvri*® CTTILI NN would like to stand as
O

endorsing Senate Bill RUUU, "An Act making a special appropriation for a
dental program for blind and disabled persons,
and for low-income adults, age 60 and over, and
a special appropriation for an evaluation of the
dental program and providing for an effective
date."

Thank you very much.

S igned



