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PROPOSED COMMITTEE SUBSTITUTE FOR SENATE BILL 399 - AN ACT RELATING TO ADOPTION

•Section 1. AS 20.15.060(a) is amended to read:

(a) The required consent to adoption sha'i be executed at any ticc after *he 

birth of the child in the presence of the court or in the presence of a per on 

authorized to take acknowledgeocnts. The consent is not valid unless

(1) the consent fora states that the person required to consent to 

adoption under AS 20.IS.040 has the right to withdraw consent as provided in 

AS 20.IS.070(b); and

(2) the person signing the consent Is provided with a copy of the consent. 

‘Section 2. AS 18.SO.220(b)(1) is amended to read:

(b) When n new certificate of birth is established, the actual place and d M e  of 

birth shall be -hown. The new cert:'icate shall be substituted for the original 

certificate of birth, and

(1) thereafter, the originnl certificate and the evidence of adoption or

legitiaation are not subject to inspection except upon order of the superior
±/>c r fU i i  + rq r

court;(OW AS PROVIDED »Y REGULATION) however.-fWfc^-xc^lauen shall allow 

inspection by an agent of the atate or federal government acting in the per* 

formance of his official duties;

‘Section 5. AS II.SO la aaended by adding new sections to read:

Sec. 18.&0.SO0. At LIAS 1. Of INFORMATION. On request to the atate registrar 
i.A# / f

a^erson adopted after January 1, 1912, and the adoptive parents of a person 

adopted after January I, 1982, are entitled to the following information, if 

the information la available:

(I) general physical characteristics of the biological parents of the 

adoptive person In terns of height, weight, color of hair, eyes, and skin, and 

other information of a similar nature;

• 1 •  _



(2) the health history of the biological parents and of blood relatives 

of the biological parents provided on a standardized form prepared by the commis­

sioner;

(3) the race of the biological parents.

Sec. 18.50.b50. MAINTENANCE OF RECORDS. The commissioner, child adoption

agencies, and all persons empowered by law or Regulation to place uinors for

trar to maintain the information required 

under AS 18.50.500 for all adoptions which occur after January 1, 1982. If the

agencies, and all persons empowered by lav

/jrn/S^
adoption shall/assist the state registrar

inforaation required under AS 18.50.500 is requested but is not available for 

adoptions that occurred before January 1, 1982, the state registrar shall request 

the commissioner to attempt to obtain the required information, to the extent 

that it is available, from child adoption agencies, records of the commissioner, 

court adoption records, or any other persons empowered by law or regulation to 

place minors for adoption.

Sec. 18.50.570. RECORDS. Child adoption agencies licensed under AS 47.35.100

and other persons empowered by law or regulation to place minors for adoption 

shall maintain records required under AS 18.50.550. and by the regulations 

of the commissioner. If a child adoption agency ceases to act as a child adoption 

agency, it shall transfer its records to the commissioner.

Sec. 18.50.600. DEFINITIONS. In AS 18.50.500 • 18.50.600

(1) "adoptive parent" means a parent who adopted a per ion/D m  elm  ir
/>*'Sr/rr»r

-ru>t-44»e tyiotogtrmt par n u  vt the y raum t ■ A# V 4 r  C o u r t)

(2) ‘'biological parent" means a birth parent who is named on the

original certificate of birth of an adopted person;

(3) "child adoption agency" means a child adoption agency licensed 

under AS 47.35.100;

(4) "commissioner" means the commissioner of health and social services;

(5) "state registrar" means the state registrar appointed under 

AS in .50.030.

•Section 4. This Ac? takes effect January 1, 1982.



Adoptive son 
may get help
A iw M h w

Kansas City, Mo. —  In a mov* 
that could save a Florida man'a Ufa 
a mother who gave up her aon foi 
adoption yean ago :nd a half atate 
have agreed to be tested anony 
moualy to tee if they could donat 
bone marrow to ease his cancer su 
faring.

James Grant George, a compute 
system consultant from Miam 
found out 11 months ago he It dytn 
from a bone marrow cancer the 
could be fought with a inntpiar 
from his natural mother or half th 
ter.

Hut efforts by the 33-year-old mat 
to find out the Identities of th 
mother and hatf-autrr were stymie, 
because adopt ton records are secret 
He was given up for adoption here a 
an infant

Finally, a lawyer rrprpamtu* 
itbe rrU tim  sgrred Wednaaday to 
*no<tytpoua ttsttns tor compatible 
bomr marrow. George could And out 
If llila bone marrow me’chea that of 
hits relative* without Won** who 
they are or where they live The 
agnomen. «ei readied after a tour- 
hour lactam County Court hearts* 
to Open hit adoption records
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SENATE BILL 414 AND SURSIY BONDING OPTIONS

by Ira Winograd 
March 1, 1982



Senate Bill 414, an Act Establishing a State Operated Small Contractor 
Surety Bonding Corporation

The rationale for S.B. 414 is contained in the Legislative finding that 
many ccnpetent small contractors, whether minority or otherwise, 
experience difficulty or are totally unable to obtain at a reasonable 
cost the surety bonds necessary to bid on both public and private 
construction projects. This finding contains a minor factual error and 
it rests  on an undefined concept of 'ccnpeteicy'. The error occurs in 
the implication that bonds are necessary to bid on private construction 
projects. Private obligees, parties requesting bids, may request 
bonding but they often forego bonding, especially on smaller projects. 
They are less likely than public obligees to solicit bids from 
unfamiliar contractors and they are not bound "jo accept the lcwest bid. 
The private sector has less need for the prequalification r>ervices 
provided by sureties and surety bonding. On occasion, even a large 
private sector obligee will forego surety bonding. For cxanple, the 
TAPS oil pipeline obligees did not require surety bonding. Surety bonds 
are primarily a requirement of public sector obligees. S.B. 414 would 
not necessarily improve the prospect; of emerging contractors carpeting 
for private sector projects.

SB 414 is designed to assist contractors who are denied bonds for 
reasons other than lack of ccnpetence. Testimony presented to the State 
Affairs Commit too in support of S.B. 414 asserts that many ccnpetent 
contractors cannot obtain bonds. The surety industry denies this 
assertion. Thin difference of opinion might be explained, at least in 
part, by the working definition of 'competency' used by sureties.

The low bid method of choosing contractors demands a very stringent 
definition of ocnpetency. A surety bond is a guarantee to the obligee 
that the contractor is corpetent to perform according to contract 
specifications. A  surety bond is not issued as an insurance policy to 
be drawn upon in the event of inocnpetency. TT*? obligee wants to be 
certain that all bonded contractors, especially the low bidder, will 
perform according to contract. From the obligees perspective, execution 
of tho contract is more desirable than collecting financial conpensation 
for failure to perform. Tho insurance aspect of surety bonding is only 
used as a last resort. It is used so infrequently that surety rates are 
not high enough to generate a loss paying insurance fund.

Under normal market conditions, sureties provide bonds only when they 
conclude that there is a very minimal chance that their own assets will 
be called upon as a result of a ccrbination of two factors: contractor
incarpotency and insufficient 'net quick'. If there is the slightest 
doubt about competency, the contractor trust demonstrate a satisfactory 
cash position, 'not quick*. Not quick cash is a sureties term for tho 
ratio of net working capital to the current and expected work load of 
tho contractor. Net working capital is tho value of current assets less 
liabilities. Traditionally, sureties have looked for a Bjt quick ratio 
of a< least 10% of the total wort 1 xid on bid upon wark.

An emerging contractor has to show an unusally strong balance sheet 
in order to obtain a surety bond. The sure tor wants to be certain that,



in the event of breach of contract, the contractor has adequate assets 
to cover liability. The sure ter demands caipetency in ability to 
perform and ability to provide financial compensation for 
nonperformance. The working definition of caipetency within the surety 
industry is far more stringent than the cannon definition of competency.

Senate Bill 414 is proposed as a means of providing bonds to corpetent 
contractors whn have been denied bonding. It is not evident fran the 
hearings held before the Senate State Affairs Ccnxnittee that sureties 
are denying bonds to contractors on the basis of criteria which are 
irrelevant to their definition of caipetency. Federal experience with 
the Surety Bond Guarantee Program of the Small Business Administration 
indicates that recipients of public sector financed bonds tend to be 
less ccnpetent than recipients of private sector bonds. Insurance 
reports filed with the State of Alask^ shew a surety loss to premium 
ratio of 32.3% between 1975 and 1978. Premium- average about 1% of the 
bond amount, so the loss to bond amount was approximately .32%. Over 
the life of the S.B.A. Surety Bonding program in the Pacific Northwest, 
the average loss has been 1.25% of the bond and current losses are
1.37%. This rough comparison shows that the S.B.A. bonding program 
produces losses at a rate which is four times greater than that incurred 
by the private sector surety market. The Federal experience indicates 
that S.B. 414 might increase bonding of fully corpetent contractors 
although it would tend to increase bonding of less ccnpetent 
contractors. Sere ccnpetent contractors might benefit from S.B. 414, 
while the majority of ccnpetent contractors might be harmed by increased 
competition frcm less ccnpetent conpetitor3.

The Administration of the S.B.A. evaluated their cwn Surety Bond 
Guarantee Program and concluded that it result-, in a net savings to 
government. Net savings i3 defined as the difference '-e tween obligee 
aco*pted low bid3 presented by S.B.A. bended contractors and the next 
higliest bid, less program expenses and losses. For every one million 
dollars in S.B.A. backed bonds accepted by public sectorobligees the 
government saves $23,000. The S.B.A. estimates that the average 
difference between S.B.A. backed low bids which are accepted by 
government agencies and tho next highest bid is almost 10% of the low 
bid.

Tho inccre statement of the Sure tv Band Guarantee program shows a net 
loss. Since the 1971 inception of the National program looses plus 
expenses exceed inccre by 455%. Using the conservative estimate that
1.25% of each S.B.A. kicked bond in Alaska is defaulted, then losses » 
(excluding operating cxpen.vifl) exceed inccre by between 2001 and 2351.

Due to the similarities of S.B. 414 and the S.B.A. Surety Guarantee 
Program it is reasonable to expect that S.B. 414 would require a 
government subsidy. A  subsidized Surety Guarantee Program might produce 
an overall government savings and it might aid sane emerging 
contractors. It would also tend to lower ccrpotcncy standards. In 
order to evaluate the desirability of S.T. 414, it should be oaipared to 
other programs designed to alleviate problems facing emerging 
contractors. The remainder of this paper reviews the range of problems



which may be encountered by emerging contractors and specific programs 
designed to alleviate them.

Problems for Emerging Contractors

Snail contractors have trouble obtaining bonds, but a wide variety of 
reasons can contribute to denials. An overriding problem results from 
the required qualification aspect of surety bonding. In addition, 
surety bonds might be. denied because a contractor is not f u D y  
ccnpetent, is being discriminated against, or is hindered by market 
distortions. A  detailed discussion of S.B. 414 is contained under the 
subheading of Corpetency problems.

Required Qu.il if icati.cn

In Alaska, a contractor is not qualified to submit a bid above $5^000, 
to a State Government obligee, unless a surety bond is obtained. A  
surety bond is a required qualification and there is no alternative way 
to provide the necessary pre-bid qualification. The surety has life and 
death control over contractors seeking State contracts. There are two 
classes of remedies to alleviate the importance of required 
qualification via surety bonding: 1) raise the contract size belcw which 
no borv’ing is required, 2) create an optional bonding category.

The $50,000 upper limit for non-bonded contractors was established in 
1976. Since establishment of this limit the Anchoraoe consumer price 
index has increased 51%. The current $50,000 limit can be raised 50% 
to $75,000, and the original real dolior value of the original exerption 
would be maintained. If the 1976 limit were raised by 1/3 in real 
dollars, the current limit would be $100,000 in todays dollars.

It appears that a $100,000 limit m y  meet the average bond requests of 
emerging con ractors. The average contract^size of S.B.A. guaranteed 
contracts is between $90,000 and $100,000. ** Furthermore, a $100,000 
limit is not apt to cause extensive State liabilities. This limit is 
low enough to limit State liability on any one project and it is 
reasonable to assume that public agencies would be very cautious before 
hiring a non-bonded emerging contractor who had failed on previous 
c n  tracts.

An optional > inding category could provide another alternative to 
existing surety requirements. Within a fixed dollar category, 
non-bonded contractors might be allowed to corpete with bonded 
contractors. In order to avoid penalizing bonded contractors and to 
preserve an incentive to obtain bonding, non-bonded contractors could 
receive a penalty equal to a fixed percentage of their bid. For 
exanplo, if a bonded and a non-bonded contractor submit identical bids, 
the bonded contractor would receive tho contract because the ron-bonded 
contractor would have his bid raised by a penalty, equal to x%, for tho 
purpose of bid evaluation. Although a non-bonded contractor would be at 
a severe disadvantage over tl*> long-run, an optional borling category 
provides an opportunity for an emerging contractor to demonstrate 
carpetancy ao that



bonding might be obtained in the future.

The category might extend from the upper limit of the 'no bond' category 
to -an amount which is high enough to allcw an emerging contractor to 
demonstrate caipetency on mid-sizeu projects. The upper limit could be 
set lew enough for the State to avoid excessive liabilities. The upper 
limit might be set equal to the new limit for the S.B.A. surety bonding 
program, $250,000, or the traditional S.B.A. limit of $1,000,000.

The penalty might relate to the provisions of SB 415 which provide that 
minorities and women shall be awarded contracts if, "the bid is not more 
than 15% higher than the^bid of the lewest bidder? and the bidder agrees 
to lower his bid by 5%" The following chart illustrates the effect of 
various penalties in conjunction with the provisions of SB 415, and 
without SB 415. Each contractor is assumed to submit an identical $1 
bid, and figures are rounded for ease of ccnparison.

S.B. 415, 15% Advantage to Minorities and Women

Penalty
R S R ^ S R & f t y t e R ^ n o r i c y  ftfflgfft

5% 1.05 .90 1.00 .85

10% 1.10 .95 1.0U .85

15% 1.15 1.00 1.00 .85

20% 1.20 1.05 1.00 .85

Without SB 415

5% 1.05 1.05 1.00 1.00

10% 1.10 1.10 I.00 1.00

15% 1.15 1.15 1.00 1.00

20% 1.20 1.20 1.00 1.00

If SB 415 is in effect, any penalty below 15% would give an advantage to 
a non-bonded minority oenpared to a bonded non-miiv'-i Ly. Any penalty 
above 15% would give an advantage to a bonded non-minority over a 
non-bonded minority. In both cases, tho maximan advantage accrues to 
bended minorities or women. This arrangement provides maximum growth 
incentive for bonded minority/weman contractors. Additional minority 
mentors could be employed by expanding minority firms and additional 
minority members might tlercby obtain the necessary experience for 
successful development of new minority firms.

If S.B. 415 <s not passed, all non-bonded contractors would be treated 
equally. As the penalty increases they become less caipctitive with 
bonded contractors.



A  non-profit surety could bond contractors who do not rreet general 
surety caipetency standards. The non-profit S.B.A. Surety Guarantee 
program lias approved 94.7% of all applications received since inception 
of the program in 1971. In December 1981, the S.B.A. approved 88.7% of 
all applications and in fiscal year 1 9 ^  the S.B.A. approved 93% of all 
applications in the Pacific Northwest. The high approval rate, and 
hiah loss ratio, which is four times greater than the private sector, 
indicate that the S.B.A. program has liberal caipetency standards.

The rate structure of the S.B.A. Program encourages relatively higher 
caipetency standards to obtain bonds over $250,000 than for bonds under 
$250,000. The S.B.A. program operates in conjunction with private 
specialty sureties, tost sureties,are general sureties who do not 
participate in the S.B.A. program. The S.B.A. retains 10% of the 
premium (20% on bonds over $250,000), and the specialty surety retains 
90% of the premium (80% for bonds over $250,000). In return, the S.B.A 
assumes 80% of the risk of default (90% if the bond is less than 
$250,000) and the speciaty sureter assumes 20% of the risk of default 
(10% if the bond is less than $250,000). Specialty sureters have less 
incentive to underwrite bonds over $250,000 and this could explain why 
some contractors have had trouble obtaining bonds over $250,000. (The 
S.B.A. has issued notification that a $250,000 upper limit shall be in 
effect on individual bonds as of January 18, 1982.)

S.B. 414 would transfer 100% of the risk ana premium to a State Snu 11 
Contractor Surety Bonding Corporation. The Corporation could underwrite 
bonds without being constrained to match private sector caipetency 
standards. Tho benefit of increased bond availability to the emerging 
contractor should be weighed against net direct losses to the program, 
operations cost, indirect cost of contract failures, and any harm which 
might accrue to bonded contractors.

Net direct .osses arc dependant on tte* contract failure rate and the 
premium cc lected. If the State maintains a premium structure and 
caipetency standards similar to S.B.A. standards it would incur a loss 
to premium ratio of 75% to 100% on bonds between $250,000 and 
$1,000,000. This estimate assumes a conservative loss rate of 1.25% 
of guaranteed bonds. This same 1.25% default rate would yield a loss to 
premium ratio of 200% to 235% for the S.B.A. Surety Guarantee Program 
because 80% to 90% of the premium is transferred to specialty sureties 
and 80% to 90% of losses are absorbed by the S.B.A. The State program 
would not share losses and premiums with private sureties. If the State 
decreased rates below S.B.A. rates, to match priy^te sector Jiurety 
rates, the loss tc premium ratio would increase.

S.B. 414 operations costs arc apt to exceed S.B.A. costs. In return for 
giving a large percentage of premiums, 80% to 90%, to specialty sureties 
the S.B.A. program relies on the specialty sureties to perform 
adninistrative casks associated with the program including preparation 
of application forms. The S.B.A. Surety Bond Guarantee Program requires

Caipetency



only 46 people to issue 1.5 billion dollars worth of surety bonds per 
year. The S.B.A. administrative overhead is only 20% of income or .1% 
of guarsnteecLbonds. Private sector surety expenses average about 55%
of e a r n i n g s . I f  a 55% operations cost is assumed for a State Surety 
Guarantee Program, and added to net direct losses, of 75% tonp 0 % ,  the 
combined expected cost is between 130% and 155% of premiums." This 
analysis indicates that a State operated Surety Guarantee P ogram would 
incur a net loss.

The net annual loss could be between $50,)00 and $150,000, assuming that 
the State Contractor Surety Bonding Corporation underwrites the same 
value of bonds, at the same rate structure, as the S.B.A. currently 
underwrites in Alaska. This estimate assumes that the State would incur 
a loss rate of 1.25%. The 1981 S.B.A. loss ratio was 1.34% of the total 
bonded amount in Alaska. In fiscal year 1981 the S.B.A. sponsored 145 
active bonds in Alaska for $20,224,281. Since the S.B.A. absorbs 
between 80% and 90% of loss, the total loss on these bonds was between 
$301,117 and $338,757, (.0134($20,224,281)/.8=$338,757,
.0134(20,$224,281)/.9=$301,117.]. A  maximum premium of $260,582 is 
derived by assuming a lew loss/premium ratio of 130% applied to the 
maximum total loss ($338,757/1.3=$260,582), and a .unimum premium of 
$194,269 is derived by assuming a high loss/premium ratio of 155% 
applied to the minimum total loss ($301,117/1.55=$194,269). The minimum 
net lose of $40,535 is derived by subtracting the maximum premium fran 
the minimum total loss ($301,117-260,582=$40,535) and the maximum net 
loss of $144,43? is derived by subtracting the minimum premium fran the 
maximum total lo's ($338,757-194,269=5144,488.) These costs might 
underestimate actual costs because they assume that all costs are 
variable, when in tact, surety bonding might require large fixed costs 
in relation to the size of the Alaska emergina contractor surety market. 
Fixed costs are the rinimum costs needed to initiate and operate the 
program. Losses would <-crease in proportion to the total value of 
iss led bonds.

The remaining ^actors to be considered ire too subjective to be 
evaluated in cellar amounts. These factors include oenefits to emerging 
err tractors in need of an opportunity to demonstrate competency, 
indirect costs of contract failures which are borne by the obligee, and 
any harm which might accrue to bonded contractors who might be forced to 
compete with less qualified contractors. In addition, an excessively 
lenient system could harm the viability of the lew bid system of 
contractor evaluation. These factors have a direct bearing on an 
evaluation of public surety bonding but they do not lend themselves to 
monetary evaluation.

Only one State has passed legislation to provide surety bonding. The. 
State of Connecticut has passed legislation ̂ nabling the Cannissioner of 
Economic Development to issue surety b o n d s . R e g u l a t i o n s  have not boon 
promulgated at this time. There is a great deal of concern about 
establishing regulations to prevent large contractors from establishing 
subsidiaries to take advantage of the program. Tho proposed regulations 
establish a $25,000 limit and this gives tho program an extremely 
limited scope.



An alternative approach to the problem of stringent conpetency standards 
is to raise the conpetency of emerging contractors. Ccmpetancy is in 
large part determined by u . eview of past performance. Programs which 
provide experience for emerging contractors allow them to improve their 
competency. S.B. 415, which provides an advantage to minority and woman 
contractors, would tend to improve the caipetency of these contractors.
A  raise in the rate below which bonding is not required, and creation of 
an optional bonding category, would also tend to provide work experience 
and increase tne ccrrpetency of small contractors.

Discrimination

The State might provide an alternative bonding system, as proposed by SB 
414, which would offer an alternative tor corpetent contractors who were 
denied contracts because of private sector discrimination. The State 
could avoid excessive losses by maintaining conpetency standards 
ccnparable to private sector standards. An alternative pub .ic system 
might be justified if there is discrimination in the private sector and 
legal remedies are inappropriate.

Discrimination is difficult to prove in the current surety market. A  
surety is not required to inform the contractor of the reasons for 
denial. Legislation might be passed requiring, as a condition of doing 
business with contractors operating in Alaska, that each sureter 
furnish, in writing upon request by a bond applicant, a detailed 
statement of the reasons which led the surety to refuse bonding to the 
applicant on a particular contract. Any statutes and regulations 
governing this requirement should be sufficiently flexible so as to 
avoid the danger that sureties will develop the practice of responding 
tc bond applicants with a set of routine, meaningless formulations of 
the reasons for refusal.

Provision might be made to protect sureties fran lawsuits arising out of 
a candid statement of the underwriting decision. Alternative 
legislation might require rejection reasons to be filed with the 
Department of Ccrmerce and Economic Development, Division of Insurance. 
Sureties are already required to file financial statements with the 
Division. Ttiis option would be less burdensome to sureties than public 
disclosure requirements and it would still provide anti-discrimination 
benefits.

If one must give reasons for a decision, it is a discipline of the 
decision making process itself. This will tend to remove subjective 
predujices from underwriting. The stuple process of having to explain 
forestalls too much subjectivity by well meaning le. An additional 
benefit of written reasons is that the emerging contractor can gain a 
better understanding of bond requirements.

A  surety aider this proposal could decide on one ground, and give 
entirely different written reasons. H o w’ ir, this kind of dishonesty is 
even more difficult to police in the ab- - of written reasons. In



their presence patterns emerge and can be monitored. A  particular 
pattern with respect to particular sureties and contractors should 
arise, and this information could prove useful in determining if 
discrimination has occurred. A  consistent pattern of written reasons 
might provide investigative evidence of suspected discrimination.

The surety business is almost exclusively conducted by insurance 
companies operating through specialized independent surety agents.
These agents are l.cated in centralized market areas. There are a 
limited number of active agen :s in Alaska and most Alaskan business is 
underwritten by Seattle sureties. An Alaska disclosure requirement 
would have to be constructed in conformance with the Federal Interstate 
Commerce Clause so as to avoid an illegal restraint of trade.

Market Distortions

An emerging contractor can be hindered by a shortage of bonds created by 
inadequate competition among sureties. In monopolistic, or limited 
competition markets, the supplier can reduce output, in this case bonds, 
while maintaining profit by charging more per bond. However, bond rates 
tire based on the Rating Manual of the Surety Association of America, and 
there is little room for sureties to manipulate rates. Inadequate 
competition might be manifested in a tendency to only accept 
overqualified contractors and this might produce excessive profits.

Prior to enactment of the S.B.A. Surety Guarantee Program, the 
Department of Housing « id Urban Development commissioned a study of 
surety bond ade<[uacy and availability which included an analysis of 
surety profitability. The study reviewed the period between 1958 and 
1967, and concluded that, "Ownership of the surety enterprise, overall, 
received probably a 10-15% return on ownership equity f^£ acting as 
construction bonl sureties during the ten year period." It is 
possible that the Alaska experience is quite different. The Legislature 
might conduct a study, or direct the Department of Commerce and Economic 
Development, Division of Insurance, to study the return on ownership 
within the surety industry. The study could indicate the degree of 
competitiveness among sureties involved L  Alaska and the kinds of data 
w.iich might be monitored for an ongoing evaluation of surety bonding.

An emerging contractor might also be hindered by a market structure 
which is fully competitive but which is iiot scaled to the needs of small 
contractors. It is possible that emerging contractors are hindered 
because tho size of available contracts is :oo large for their capacity. 
The Department of Transportation and Public Facilities docs not maintain 
a record of contracts by size classification. Hcwever, this data could 
bo tabu la t ad and if the percentage devoted to snarl contracts appears 
to be too snail, larger contracts might be broken dewn into smaller 
contracts. Successful ccnpletion of a number of smaller contracts would 
also help emerging contractors to establish the kind of track record for 
successful performance that could ultimately enable them to obtain bonds 
on successively larger projects.



The factoring of larger projects runs counter to the desire for greater 
efficiency by letting contracts in large aggregate amounts. This should 
be balanced against the benefit to emerging contractors.

Sunmary

The following chart summarizes four problem areas facing ei.erging 
contractors and programs designed to alleviate these problems.*

Problem

Required Qualification

Program

No-bonding category 
Optional bonding.

Precedent

AS 36.25.010. 
none.

Expense

moderate 
moderate

Caipetency S.B. 414.
No-bonding category. 
Optional bonding. 
S.B. 415.

S.B.A.
AS 36.25.010. 
none.
State bidder 
preference, 
AS 37.05.230.

maximum
moderate
moderate
maximum

Discrimination

Market Distortions

S.B. 414. S.B.A.
Reporting none,
requirements.

Market study. H.U.D.
Factoring of none,
larger projects.

maximum
minimum

minimum
moderate

* There is overlap between problem areas which is not shown in the 
chart.

The expcnr . estimates are divided into three general categories: 
maximum, moderate and minimum. The maximum category contains programs 
which require operating costs or for which costs are not limited to 
contracts having a specified monetary size. The moderate cost programs 
are limited to contracts having a specified monetary size. The minimum 
category applies to programs which do not require continuing government 
subsidies.

In all problem areas facing the emerging contractor, except one, there 
is a moderate or minimum cost alternative. The one exception is the 
problem of stringent caipetency requirements. T!*e only viable short-run 
solution is a lowering of qualifications and tais would require a State 
financed surety bond guarantee program. The caipetency problem can be 
avoided, within selected contract classifications, by enacting programs 
to alleviate the required qualification burden of suretv bonding. Fran 
the obligee's point of view, stringent caipetency standards are not a 
problem. Stringent caipetency standards are the key to the surety



system that enables the cwner to have confidence that the lowest bidder 
can successfully perform on contract on time.



FOOTNOTES

1. (SB 414, Section 1, Legislative Findings, [1]).
2. (State Affairs Carmittee, April 16, 1981)
3. ("Construction Surety Bonds: Their Adequacy and Availability, by 

David Dykhouse, p.58.)
4. (Insurance Reports for 1977-1979, issued by the Department of 

Commerce and Economic Development, Division of Insurance)
5. (Availability of Contract Bonding,

Anne DeVries, House Research Agency, p.12.)
6. (Ibid. A. DeVries, p.15, and telephone conversation with Tom Sault, 

Director of S.B.A. Regional Office, Seattle)
7. (See appendix A)
8. (Ibid, Appendix A)
9. (Op. cit. A. DeVries, Table 3.)
10.(AS 36.25.010.)
11.(Wage & Clerical C.P.I. increased from 164.9 r. July 1976 to 249.3 in 

Nov. 1981.)
12. (Op. Cit. Appendix A., Average size in Dec. 1981 is $91,8i’0, National 

S.B.A. average).
13.(Sec 10. 37.05.230.iii,iv as proposed by SB 415)
14.(Op. Cit. A. DeVries, p.16.)
15. (Op. Cit. Appendix A  and conversation with Tom Sault, Region X 

Director of S.B.A. Surety Guarantee Program)
16. (see Appendix B table 3 DeVries, S.B.A. premi'im schedule is 1.5% of 

first $250,000 or less, (until recently, 1% on amounts over $250,000 
up to $1 million), plus a .2% service fee on the entire bond.)

17.(Standard surety premiums equal 1.2% for the first $500,000 and .725% 
on the next $2,000,000 in bonds.

18.(conversation with H. Huegel, Chief, Surety Bond Guarantee Branch, 
S.B.A.)

19.(Appendix A.)
20.(Op. Cit. Dykhouse, p. 74.)
21. (Operations cost could equal more than 55% of SB 414 premiums because 

State premium rates could ba less tlian private surety rates.)
22.(Connecticut Public Act 79-611)
23.(Op. Cit, Dykhouse)
24.(Op. Cit Dykhouse p. 77.).



AGENCY-WIDE SURETY BOND GUARANTEE PROGRAM STATISTICS 
Inception (January 1971) through Dece<rt>er 1981

Net P rofit /S av in gs to Government 
(Federal, S tate , Local)

P ublic  Sector Savings due to SRG Contracts 
( sec  attached Analysis*)

Met SBG Program Loss to Date 
Net P rofit /Sav ings to Governrcnt to  Date

Surety Bono Guaranty A c t iv ity

A pplications for Guarantee Received 
A pplications Approved 
Actual Contracts Awarded (low b id s , e t c . )  
Contract Totals (a c tu a l ly  obtained)
Average Contract S ize  
Number o f  U i t r a c t o r s  A ssisted  
Minority Contractors A ssisted  
D efau lts  Recordei 
Percentage o f  O rfsu its

Income

Application Fees 
Contractor Fees 
Surety Premiums/Fees

Expenses

Adm inistrative (SRA Overhead)
In terest  to Treasury

SBG Claims lo s s e s

Claims Incurred
R ecoveries, Refunds, e t c .

Net Claims Incurred
Bulk Reserve (Established by P.F.M.)
Net Claims Paid
Expense.: (SBA Adm inistrative Overhead) 
Total Loss and Expenses

Less Income (Premiums, Fees)
Ne SBG Program Loss -  Paid CU,r«S To Date

December 198i

2.224
1,973

725
$66,591 ,586 

$91,850 
169 

25 
77 

6.9

1/71 - 1/ 1/82

382.66 7,040 

136.888.443

288,360  
273,016 
141,089 

$10,6 8 a ,770,335 
$75,764 

24 ,672 
3,492 
8,225  

5.8

$2,097,552  
$21 ,695,464 
425.467.354  
$49,260,2)6

S3.832.401 
$5,791,248

$238,869,586
$24,181.440

$38,163,072
l l T O f O T t

$9,623,739

$49,260,370
$ n O i r a t m



ATTACHMENT TO SPG PROGRAM STATISTICS

• •

•Analysis o f  Public StCtor Savings due to  SSG Contract*

The estim ate  of public  sec tor  savings from program Inception 1n 1971 through 
Deccrtcr 31 , 1981, * s  ca lcu la ted  as follow s:

Total Awards through the SBG Prrgran 
Percent frcn Public Sector  
Awards froo P ublic  Sector  through SBA Program 
S1d Spread Factor (b id  spread - 9 .2 5  percent)**  
P rojected P ublic  S ector  Awards -  I f  no SBG Program 

Less Awards through SBG Program 
Savings to  the P ublic  Sector

10,689,770,335  
x 3E.7

x 1.0925

a .1:6 ,940,990

••These fa c to rs  were developed fro *  the 11/77 Study of the  SBG program 
by PPED/OfRO. I t  1s estim ated that both are s ig n if ic a n t ly  higher at th is  
t im e, but ha*« been held at the 1977 le v e ls  In th is  exhib it for conservative  
a n a ly s is .



• i

. COHPAMSOH OF ^033/PRDrtUH RAHOS FOR TUB SPECIALTY SUKETV AMD TUB SBA

;otra AMoatrts
• • •

• • »a •

• * • •• •

$250,000
•

$500,000 •

4

$750,000 $1,000,000

••
SPECIALTY SURETY *.

• •
• * •

•4
“ Loss 312 625 1,250 1,875 2,500

-Preniua 3,000 3,000 5,000 7,000 9,000

-Loss/Prcniua * 10.«• 20. OX 25. OX 26.8X 27.8X

%
SBA

-Loss *
• .

•
•  ♦ 

2,812 2,500 5,000 7,500 10,000

•
-Preniua 750 * 750 1,250 1,750 2,250
-Service Charge 500 500 1,000 1,500 2,000

-Prcmlua + Service Charge 1,250 1,250 2,250 3,250 4,250

-Loss/Prenlua + Serv.ce Charge
4

725.OX 200.OX 222.2X. 230.8X 235.3X
•

OVERALL ♦
# a

-Loss/Freaiua + Service go 73.5X 73.5X 86.2X 91.5X 94.3X

House Research Agcn«.y

July 1, 1980

A ’
• •



Alaska Stale Legislature
Senate Committee on State Affairs
Vic Fischer, Chairman • Pouch V  • Juneau, Alatka 99811 • (907) 465-4954

Official Business

H I Q U J G H T S  OF CS FOR SENATE BEL', NO 414 (State Affairs)

An Act establishing a Small Contracto r Surety Bonding Corporation

• Section 1. Establishes a Small Contractor Surety Bonding Corporation

Sec. 45.71.070. CONDITIONS FOR ISSUANCE OF C1ARANIEE. The corporation 
may guarantee and ente** into ocrnnitinents to guarantee a surety against 
loss from the breach cf a bid bond, payment bond, or performance bond by 
a principal on a contract up to $1,000,000 for work on public 
construction...

The bond principal cannot exceed $1,000,000 and bonds will only be 
issued for public projects. Tho S.B.A. Surety Bond Guarantee 
Assistance Program has had a $1,000,000 limit. Tn Fetoruarv, 1982, 
the limit was reduced to $250,000. In 1991, DGTPF i s c w d  362 
contracts in the $1,000,000 or less category. Of those, 66 percent 
(231) were less than $250,000 and 33 percent (131) were between 
$250,000 and $1,000,000.

(1) The person who would be the principal on the bond is a contractor or 
subcontractor whose gross revenue for the rent recently completed fiscal 
year wan not in excess of $1,000,000.

Thin section limits eligibility to m a l l  contractors whose annual 
gross revenuea are lens than $1,000,000.

See. 45.71.080 DCITT/T OF LIABILITY (a) A guarantee under this section 
shall obligate the corporation to pay to the surety for a broach of 
contract a m*n not to exceed 90 percent of tho loss incurred and paid by 
the surety as a result of the breach.

A  private surety would h a w  to agree to accept 10 percent of the 
liability before the surety bonding corporation issues a bond.
This Is modeled after the S.B.A. Surety Bond Guarantee Assistance 
Program. In return for the 10 percent private surety liability, 
the private surety receives 90 percent of the foes and the S.B.A. 
receives the remaining 10 percent plus a service charge.

'Section 4. This Act taken of feet upon elimination of th Uhlted States 
Stewl 1 Business Affeiixustrntion surety bond guarantee assistance program. 

C.S. for S.B. 414 creates a beck-up program to avoid costly delays 
for w a l l  contractors in the event that the S.B.A. program is 
eliminated.



SB 414
Testimony by the Alaska Division of Insurance 
Before the Senate State Affairs Committee

We are not in favor of SB 414. The bill places the State directly in 
the business of insurance and does so in a way to deny the public the 
protection of the Insurance code (AS 21).

In Section 1 of the bill, an assumption appears to be made which is the 
basis for establishing the corporation and which is not the principal 
reason for any bond availability problem. The section suggests that 
competence is the prime consideration in providing a bond, but 1t is 
only a part of the consideration.

First it should be understood that the bond is not a risk-shifting 
device for Its purchaser. It has another purpose Its purpose is to 
secure the interests of the party with whom the contractor wishes to 
deal. This Interest Is secured in two ways. First, the surety assumes 
the owner's financial risks of nonperformance by the contractor; and, 
second, the suretyship mechanism prescreens or prequalifies contractors 
and only issues bonds to those who, in the surety's judgment, will be 
able successfully to perform a given contract.

The surety is concered with a number of factors when considering the 
Issuance of a bond to a contractor including:

-What 1s the financial condition of the contractor?
-Has he done jobs of this magnitude before?
-Were they successfully completed according to contract specs?
-Are there factors to make this contract more difficult to perform 
then his past contracts?

-What's his travel record on past contracts?
-Is he capable of doing the work?
-Is he capable of accurately identifying his costs?

When the bond is issued, the surety is in effect contracting with the 
owner for completion of the contrart. If the contractor gets in trouKe, 
the surety has three choices. First, he can contract with the same 
contrac* »r to complete the contract; second, he can contract with someone 
else to coopletc the contract; or third, he can let It default and pay 
on the court's decision of what the surety penalty should be.

The sjrety binds Itself to the contractor for performance of i  contract. 
If you were so bound, what would you want to know about the contractor?

The surety "preciuo* does not contemplate loss. It has some loss paying 
capacity but it is not the chief source out of which losses are intended 
to be paid.

Competence is a factor, but the phrase is not confined to work skills. 
Other skills would include managing and controlling costs, skill in 
competitive bidding, and skill in collecting receivables. These are 
major causes of contractor failures.



It appears that the real problem falls into other areas such as availability 
of work and thin financial resources of the contractor.

The response for availability of work is to strengthen the contractor.
This can be done by raising the size of contracts requiring bonds and 
making jobs available in reasonably small jobs.

The response for thin financial resources is to develop a program of 
facultative reinsurance or indemnity to help availability. He.e, care 
should be exercised to permit the surety to administer the bond and 
adjust the loss with the State's role limited to finance and setting the 
conditions of reinsurance or indemnity. This could be accomplished with 
direction similar to that on j.age 3, lines 20-23.

APPARENT CAUSES OF CONTRACTOR FAILURES

Heavy operating expenses 
(lack of skill in managing and 
and control 1 ing costs)
Inadequate sales
(lack of skill in competitive bidding) 
Competitive weakness 
Receivables difficulties

26.4%

25.2%

23.8%
14.6%

UNDERLYING CAUSES OF CONTRACTORS FAILURES

Incompetence
Unbalanced experience
Lack of managerial experience

45.4%
18.6%
18.5%

SOURCE: Dunn I  Bradstreet, Inc. - 1968



THE LEGISLATURE OF THE STATE OF ALASKA
TWI-LFTH LEGISLATURE

J!SC A L NOTE,

I. R E Q U E S T
Bill/Resolution No. SB 414__________________  "An Acc establishing a state-
Title operated Small Contractor Surety Bonding Coru, and providing for an effective date." 
Requested bv Fischer Date 4-21-81

II. FISCAL DETAIL
Agency Affected Department of Commerce & Economic Development______________________
Program Category Affected Public Protection ~
BRU, Program, or Subprogram^) Affected Regulation & licensing ot professions - admin." 
(Note: if more than one budget component is affected, separate linc-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands o f  Dollars)

FY 81 FY 82 FY 83 FY 84 FY .85 .FY 86
100 PE R SONAL SFK/ICES 147.4 157 i 168.7 180.5 193.1
700 TRAVEL 8.0 8.9

CO•
cr> 10.9 12.2

300 r n V T K A C  IT AL 182.3 195.1 208 8 223. 239.0
400 COMMODITIES 6.2 6.2 6.? 6 6.2
soo EOUIPMENT 7.3 .0 .0 .J .0
600 LAND & STRUCTURES 8.1 8-1 £L1 8,1.
700 GRANTS. CLAIMS. FTC.

TOTAL 359.3 376.0 401.6 429.1 458.6

FUNDING (Thousands o f  Dollars)

GENERAL FUND 359.3 376.0 401.6 429.1 458J5 .
FEDERAL FUNDS
OTHER (Soecifv Fund Source)

POSITIONS

F U L L  TIME 3 3 3 3 3 :
PART TIME 1 1 1 1 i

TEMPORARY

ill. ANALYSIS (See F.scal Note Preparation Instructions, Section III)
PERSONAL ‘ERVICES - FY'82 salary schedule; exempt. 72 inflation factor projected.

1 Executive Director, range 22, 12 mos S 50,791.00
1 Secretary I» range 10, 12 mos. 22,735.00
1 Accountant III, range 16, 12 mos. 33,303.00
1 Assistant Attorney General, 4 time 20,620.00
Additional support staff (full or part-time) 20,000.00

$ 147,449.00

TRAVEL - 122 Inflation factor projected.

Minimum of 3 meetings per year, 3 days ea., 5 members 5,000.00
Executive Director 1,000.00
Assistant Attorney General 1,000.00
Additional staff as necessary . .t . , 1 ,000.00

IV. DATE * - . ? / - & / _____________ PREPARED B Y  S 8.000.051
AGENCY Divis ion of Occupational -Li censing__

Original: Legislative Finance PHONE 465-2535_______________
cc: Budget and Management

Prime Sponsor (First Legislator Named)

3 3 -0 0 1  (Rev. 1 2 / 8 0
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i

55 414 Fiscal note continued. . , .

CCNTACTUAL - 7% inflation factor projected.

Consultants: Financial, Investment, Bond Underwriting and
Investiaati ve $ 160,00C.ud

Word Processino lease 8,500.00
Phone hook-up 1,800.00
Lena Distance Telephone 6,000.00
Copier rental 1 ,000.00
Postage meter 1,000.00
Printing and duplication 3,000.00
Publications (various) 1 ,000.00

S 182,300.00

COMMODITIES

Postage 4,000.00
Paper stock 2,000.00
Tapes for lanier recorder  180.00

1 6,180.00

EQUIPMENT - one Lime expense in FY'82.

2 desks, double pedestal, 60 x30 " 704.64
1 desk, single pedestal with typing extension 432.83
2 credenzas, 19x62" 706.36
2 tasles, 72x35" 395.70
4 file cabinets, 4 drawer legal with lock 863.96
1 bookcase, 3 shelves 102.64
1 storaqe cabinet 184.71
1 chair, exec, swivel with arms 176.83
2 chairs, posture without arms 232.54
3 side chairs 224.70
1 typewriter mat 35.46
1 typewriter, correcting selectric, IBM 1,028.83
3 calculators, desk, printing 10 diqit 534.78
1 Lanier 1 ,000.00
2 brief cases 180.0U
2 file tubs 363.00
mail baskets 30.00
waste baskets 40.00
form racks  50.00

$ 7,286.98

LANO & STRICTURES

150 sq.ft. X 1.50 X 3 X 12 mos. = 8,100.00



M I N O R I T Y  
B U S I N E S S  A S S I S T A N C E  C E ZSTTE iR ,

Senator Vic Fischer 
ChaL.man
Senate State Affairs 
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Dear Senator Fischer

Herein capsulated .ure the ooanents we provided at this past Thursday's Tele- 
oonferenoe.

Senate Bill 45

TWo brief points: It is recotmended that tlv. act waiver limits reflect an
appreciation for the yearly increases in the Construction Cost Index. This 
can be acoonplishcd by either attaching an automatic yearly or p e r io d ic  
multiplier to the limit.

The waiver provision should clearly state it applies to both general contracts and 
bids s'itmitted by subcontractors to prime contractors on larger jobs.

Senate Dill 414

General Overview:

The introduction of this bill is very timely and you are to be comrendcd for your 
efforts.

Under existing state statute ccnponies writing bonds are not required to give 
tho applicant a reason (verbal or written) why their request was denied. This 
practice effectively denies a contractor an opportunity to oorroct any efficiencies 
in future applications. However a more likely situation is tho local bonding 
agent is not brothering to "work" the applicant's package. The proposed 
bill would certainly correct this situation. Alternately, infoimal reasons 
given for not writing bonds in the range being suggested is tho profit margin 
is not substantial enough and the only way they would consider writing bonds in 
this range was if the contractor was placing his more profitable ir.sur. na? 
coverage needs with the cenpony.

BUSINESS OFFICE:
836 E. 15th Ave., Suites 3 & 4  
Anchorage, Alaska 99501 
Phone: 907.274-3689/3680

MAILING ADDRESS: 
P.O. Box 3315 

Anchorage, Alaska 99510

A p r il 17, 1«> S I

RE: Senate Bills 45,414 and 415

S pontortti by : Minority R ciouif*  and S t tw c i ,  I'*c 
A Private Non-Profit CorposaUon 

“ IN SERVICE TO  THE COMMUNITY"



Briefly discussed below are specific points on SP 414:

Section 45.71.020, (Board of Directors), pge. 2. Consideration should be given 
to having the dire tor of insuranoe serve on the board in place of the Oorrmissioner 
of Contreroe. He or she should have more working knowledge of the problems.

Section 45.71.070/ (Eligible Contractors), pge 4. Mechanics cf hew a contractor 
could be pre-qualified should be addressed. This would miminize the possibility 
of the contractors being caucflit in a time squeeze by going through the process 
of being turned down (which can be a drawn out process) by a private insurer 
and then applying to the state at the same time he must be satisfying other 
conditions of  contract award i.e. mobilizing.

Section 45.71.110, (Contractor Surety Fu>->ds), pge 5. It would be helpful if a 
determination could be made as to whether the proposed capitalization is of a 
sufficent magnitude to meet possible demand.

Concluding discussion should be included on  how lone a contractor is eligible to 
participate in the program and what w e  the penalities for a contractor who 
does not perform?

Senate Bill 415

Section 1 m S 19.10.190 (Advertisement, etc), pge 1. The ending sentence should 
be more specific in terms of how informal bids will be solicited.

Section 10 AS 37.05.230(1), (no title), oge 5. point(II) How is data for this 
section to be developed and verified?

.Section 16 AS 37.05.230 (Amended), pge 7. point (10) It may be that DOTPF or 
■ 'rimeroe are nor* capable of providing this function. Alternately if the 
Uiinking was the office of EDO could assume the duties, it should be clearly 
understood that these functions are not necessarily compatible for administrative 
purposes.

C  eluding discussion ou SB415, Section 17 is '«ery strong and good and we were 
pleased to see the University of Alaska brought under the guidelines of this act.

Hopefully theso bills will be enacted to tho ultimate benefit of all Alaskans.

Finally we requested support of tho center from Mr. Putman of your staff by 
placing in L h  state budget an amount that vdll .allow u l  to continue operating 
the center in FY82, your support of this rsqusut will be sincerely appreciated.

Yours truly

E. Louis Overstreet

HOT



F IS C A L  N O T  .

THE L E G I S L A T U R E  OE HIE STATE OF ALASKA
T W E L F T H  L E G I S L A T U R E

^  CO  / l l / I
D il l /R e s o lu t io n  »
Title An Act establishing a state-operated SmaI 1 Contractor Surety Bonding Corporation: 

Requested by__________________     Date April 14, 1981___

II. F IS C A L  D E T A I L
A g e n c y  A f f e c t e d  Department of Community and Regional Affairs___________________
P ro g r a m  C a te g o .y  Affected_________ D e v e l o p m e n t  ______________ ______________________________________
B R U , P ro g ra m , o r  S u b n r o g r a m ( s )  A ffe c te d  Local Government Assistance _______
( N o t e :  I f  m o re  t h a n  o n e  b u d g e t  c o m p o n e n t  is a f f e c te d ,  s e p a ra t e  l ine - i tem  a m o u n t s  a n d  fu n d in g  fo r  each  

c o m p o n e n t  in  th e  an a ly s is  s e c t io n .)
E X P E N D I T U R E S  ( T h o u s a n d s  o f  D olla rs)

F Y  81 FY 82 F Y  83 F Y  84 F Y  ? S F Y 86
1 no P E R S O N A L  SERVICES -0-
->on T R A V E L -U-

ion C O N T R A C T U A L -0-
400 C O M M O D I T I E S -0-
soo E Q U I P M E N T -0-
600 I A N D  & S T R U C T U R E S -0-
700 G R A N T S .  CLAIMS. ETC, -0-

F U N D I N G  ( T h o u s a n d s  o f  D o l la rs)

G E N E R A L  F U N D - 0 -
F E D E R A L  F U N D S - 0 -
O T H E R  (S p e c i fy  F u n d  S o u r c e ) -£T-

POSITION'S

fui .1 time: -0-
p a r  r TIME
T E M P O R A R Y

III. A N A L Y S I S  (S e e  F isca l N o te  P re p a ra t io n  I n s t ru c t io n s ,  S e c t io n  111) 

No fiscal impact on this agency.

IV. D A T E  M  I d ,  1981 P R E P A R E D  HY Terry L. Earley________________ __
A G E N C Y  Department of Community & Regional Affairs

( ) fi 'iii d I e v M a l n e  F in a n c e  P H O N E  . 4 6 5 - 4 7 3 0 ________ ~ ___________
cc; B u d g e t  a m i  M a n a g e m e n t

P r im e  S p o n s o r  ( F i r s t  L eg is la to r  N a m e d )

3.1 001  (R e v .  1 2 / 8 0 )
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C O R R O O N  & B L A C K / D A W S O N  & CO.,INC. 4220 "B ” Street 
Anchorage, Alaska 99503

007-279-3471 TcIkx: 25 -109

April 21, 1981

Senator Vic Fischer, Chairman 
Senate State Affairs 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

RE: Senate Bills No's. 45, 414 and 415

Dear Senator Fischer:

Thank you very much for allowing me to pa icipate in the Teleconference 
Hearing on the above referenced bills helu on Thursday, April 16th 
throughout the State. At that point in t..me you had asked for written 
in-put either pro or con concerning the referenced Senate Bills. I 
realize that my in-put may not be very' welcome as you are one of the 
sponsors of the bills, but i must submit my comments both as a business­
man and as a concerned citizen relating to my opposition to all three 
of these bills.

First of all, I feel it is only proper that I identify myself as being 
the manager in charge of surety operations for the State of Alaska for 
Corroon and Black/Dawson d Co. , which position I have held in excess of 
thirteen years. This means that. I devote my full working hours to 
assisting contractors in obtaining bonding. In addition to this I am 
also a member of the National Legislative Comnittee of the National 
Association of Surety Bond Producers. I am using this method of 
identifying myself to show that I have had expcrienc" in the bonding 
industry and can therefore speak from a position of some authority.

I should, at this time, clear up a conroon misconception. That is that 
bonding and insurance are the same. As you arc quite aware, they are not. 
Simply stated, surety is an extension of unsecured credit on the part 
of one party to guarantee the acts and/or omissions of another party. 
Insurance, on the other hand, is where, for a fee, a company will 
allow an individual into a pool of risk and agree to indemnify him 
against loss due to his or others' negligence. Most people feel that 
surety and insurance are one and the same because most surety companies 
are also insurance companies. This is not true. The only reason 
that insurance companies write surety is because they have the neces­
sary financial reserves to enable them to do so.

I'm sure that one of the reasons for the introduction of this bill is 
because you and other State representatives, have received information

InfcUMittr S u rr tv  Norm* UwiMilUnlt



CORROON & BL .K , DAWSON & CO., INC.

Senator Vic Fischer Page Two 4/21/81

from constituants stating that they were unable to obtain the neces­
sary bonding to bid on State, Federal and private projects. The major 
reasor for this is probably because of the lack of people qualified to 
assisi contractors in obtaining surety in this state. Most iiisurance 
brokerage firms in Alaska have no thorough knowledge of how to obtain 
surety credit for their clients. I can liken this to shopping at a 
drvg store in order to obtain a conmercial loan. For the lack of 
ski r e d  personnel in the surety field in this state, I do apologize, 
however the few of us that it c  available are doing our best.

I should now like to list n.y overall and more specific objections to 
Senate Bills N o’s. 414, *15 and 45.

First, I feel that Senate Bill No. 414 would be a duplication of 
existing bond facilities. At the present time there is, under the 
State Little Miller Act, a provision for Personal Surety under Section 
36.25.010 end Section 36.25.025. I feel that all that is needed is to 
draft adequate regulations to control personal surety and there would 
be absolu- -ly no need for Senate Bill No. 414. In addition to this, 
there is t e United States Small Business Administration Surety 
Guarantee Program, which has been in effect for nearly ten years.
You will also find that there are a number of corporate sureties 
active in Alaska and actively seeking new bonding business. I also 
feel that Senate Bill 414 would result in increased costs to the State 
by granting projects to unqualified contractors. Which would result 
in defaults, rebids, late completion of projects, etc.

Another major objection would be in considering the acceptability of 
the State as a surety on other than State funded projects. For instance, 
fhe Federal Government requires that any surety on Federal projects or 
Federally funded projects appear on the U. S. Treasury list showing 
the name*, address, assets and single bond capability of the company.
This is especially true in light the fact that in Senate Bill No. 414, 
under Section t), Page 7, the State would prorate payments if there were 
inadequate funds in the bonding fund to pay full claims. I'm su.c 
that the Federal Govcnnent uould object quite strongly to that type 
of surety.

Another objection is that t ie printin' purpose of bonding is "pre- 
qualification" of a contrac or for performance of a particular contract 
according to the terms and conditions and timing as laid out in the 
contract. This means that an independent organization has reviewed 
the contractor with people who have years of experience in doing just
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that anc have then decided to provide a bond.

As a voter and tax payer in Alaska, I take exception to Senate Bill 
45, which increases the contract amount that is to be required to 
bond frcm $50,000 to $100,000. I feel that in this the State is 
assuming too much of the risk and also putting too much of a burden 
on the contracting officer in attempting to qualify contractors prior 
to award. It has been proven by the U. S. General Accounting Office 
that no other system outside of Corporate Suretyship has been found 
to appropriately and adequately qualify contractors, to provide 
an open competitive market place and to bring jobs in on time, while 
protecting the public. The GAO statement was: "factors that are
arguing against the Government becoming a self insured (surety) are 
the Federal Construction Agency's lack of legal means, administrative 
machinery and in-house expertise for handling claims submitted by 
contractors, suppliers, and labor and for providing financial aid to 
contractors."

Even Dun and Bradstreet recognizes the fact that the contracting 
business has the distinction of .eing the industry wi*h the highest 
failure rate, rheir 1980 records indicated contractor failure 
nationwide at a 15 year high. This failure ratio compared to 1979 
showed a 50% increase. Interms of dollars, the liabilities of the 
failed firms amounted to $465,000,000. Sub contractor casualties 
were the highest since 1966.

Dun and Bradstreet study blamed the majority of failures on:

1. Incompetence

2. Financial inadequacies

3. Managerial experience

4. Inflation

Is it the responsibility of the State of Alaska to encourage the under­
financed and under-experienced individuals in to competition in an already 
over populated construction industry? Furthermore it seems uncon­
scionable to expect that the contracting officer underwrite decisions 
without the benefit of those resources available to a surety. The point 
is, the taxpayer is going to be asked to pick up the expenses and losses.
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The increase in the size of projects requiilu.^ bonds would negate the 
one main area of expertise that the surety br... gs to protecting the 
public. This area is prequalification of the contractor which"at the 
same time provides protection for injured parti s. This promotes the 
reason why a system of proven surety is crucial to the people of 
Alaska.

Returning to Senate Bill No. 414, I might compare that to the record 
of the U. S. Small Business Administration which has been in the gua­
rantee business for over nine years. In reviewing the statistics on 
SBA guarantees you will find that in the past nine years the SBA 
issued 125,371 guarantees totalling $13 billion dollars in construction 
work. These guarantees were issued for 21,393 contractors of which 
3,060 were minority contractors. Of this total of 21,393 contractors 
there were 7,007 defaults resulting in net losses to the program of 
$203.5 million dollars. This does not count outstanding bonds upon 
which claims have been reserved and for which amounts have not yet 
been established. These are only dollars that have been paid out 
by the Small Business Administration.

You must recall that these dollars represent 80 to 90 percent of the 
actual losses as the surety is required to accept 10 to 20 percent 
of the loss. Th surety also cannot receive any payment from the SBA 
until they can p u v e  a loss has occured. In any event, these losses 
have totalled over $20,000,000 per year for the life of the program.
No corporate surety could stand that type of loss.

I'm enclosing for your review sev< il documents among which is a book 
entitled "The Unseen Services of a Surety." This shows how the corporate 
surety deals with losses or anticipated losses, not merely hy paying 
out unpaid bills hut by also providing engineering, accounting, ai... 
financial assistance to contractors who have gotten into trouble, in 
order that the project may be completed on time to the benefit of the 
owner. All that is contemplated under Senate Bill No. 414 is that 
payment be made to cither the ownei or to unpaid suppliers, sub con­
tractors, material men etc., this docs not insure that the project will 
be completed.

This letter is becoming quite lengthy and I do have several objections 
to Senate Bill No. 415, however I must reserve those to n later date.

I would like to make a flat, unqualified statement that an individual 
or company actively engaged in a construction business, who is qualified 
from an educational and experience standpoint, Uio has adequate assets
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to meet job expenses and who has established him/her/itself as a 
responsible member of society, can obtain corporate surety without 
State assistance. On the other hand, if a contractor is not quali­
fied, I do not believe the State should assume the responsibility 
for underwriting this type of contractor. In the age of growing 
consumer awareness this removal of a proven safeguard could very well 
prove disastrous to the ongoing building and construction industry 
and strike a severe blow to the over-all economy of Alaska.

I would be very happy to appear at any herding or to provide further 
written testimony concerning these bills upon request.

Thank you very much for your interest.

R. L. Richmond 
Vice-President/Rond Manager

RLR:da
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Appropriation 
(supplemental) 
(trans. for 
handicapped 
& elderly)

Small Con­
tractor Sure­
ty Bonding 
Corporation 
(estal state 
operated)

SENATE BILL NO. 413, by Senators Stimson, F:.sr.her, Sturgulewski and 
Rodey. Makes a supplemental appropriation cr $144,500 from the 
general fund for payment as a grant to the Municipality of Anchorage 
for the expenses of local transportation for the elderly and handi­
capped for the fiscal year ending June 30, 1981. Act provides for an 
immediate effective date.

Introduced April 10 and referred to Community and Regional Affairs, 
then to Finance.

SENATE BILL NO. 414, by Senators Fischer and Stimson. States that 
the legislature findis that many small contractors are unable to 
obtain at reasonable costs surety bonds necessary to bid on both pri­
vate and public construction projects. This inability can in effect 
reduce competition and contribute to increased costs for such projects. 
Also finds chat establish.'ng a state program to provide bonding to 
small contractors at reasonable costs would promote Increased compe­
tition and reduced costs for public and private construction projects 
while maintaining acceptable risk levels for the contracting agency 
or company.

Adds a new chapter to AS 45 (Trade and Commerce). Chapter 71-Small 
Contractor Surety Bonding Corporation. Establishes the corporation 
in the Department of Commerce and Economic Development, but having a 
legal existance independent of and separate from the state. Estab­
lishes a board of directors consisting of the commissioner of Commerce 
and Economic Development and four members appointed by the Governor 
who serve for a term of four years. Two of the appointed members 
to be small contractors who are licensed in the state and actively 
engaped in a contracting enterprise for the preceding five years. Two 
members shall be public members who may not be contractors and may not 
have a direct financial interest in or be associated by legal contract 
with a licensed contractor except as a consumer of services provided 
by a contractor. Board shall meet not less than once each four months. 
Board shall employ an executive director who may, with approval of the 
board, hire staff as necessary. Employees of the board arc in the 
exempt service category. The corporation may contract for outside ser­
vices as necessary. The attornuy general is the legal counsel for the 
corporation.

Act provides for general powers of the corporation  and s ta te s  that i t  
has the power to , " is s u e  or p a r t ic ip a te  in the issuance of surety  bonds 
including bid bonds, performance bonds and payment bonds, to c lc g lb le  
sm all co n trac to rs , whether as prime co n trac to rs  or su bcon tracto rs , 
i f  the corporation  determines th a t these bonds are  not otherw ise a v a i l ­
a b le , wholly or in p a rt , frca  a corporate surety  upon reasonably equi­
va len t terns and co n d itio n s ."  Also a llow s the corporation  to , "guaran­
tee or en ter into commitments to  guarantee corporate s u re tie s  again st 
loss  as the re su lt  of a breach of the terms of a bid bond, performance 
bond, or payment bond Issued to a con tracto r as the p r in c ip a l of tho 

bond."

rrngrnx requ ires  con tractors  to have been doing business in the s ta te  
fo r a t le a s t  one year and to have maintained h is  p r in c ip a l p lace of 
business in  the s ta te  fo r a : le a s t  one year before the date of a p p li­
c a t io n . Also requ ires that the person 's gross revenue for the most 
recen tly  completed f is c a l  year was not in excess of $1,000,000.
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The corporation nay not issue to a single contractor a bond In excess 
of $500,000. If nore than one bond is issued to a contractor, the 
aggregate total of bonds outstanding at one cine say not exceed $500,000.

Act provides for fees and paynenta by contractors, payaent by corporate 
sureties, and a contractor surety fund which nay not exceed $5,000,000. 
Outlines claims for payment, consideration of application, findings and 
payment, order of claim payment and right to subrogation.

The board 9hall prepare for the Governor and the legislature an annual 
report of its activities under this chapter including a summary of the 
amount and type of bonds issued and the disposition of claims filed with 
the corporation.

Adds the Small Contractor Surety Bonding Corporation to the list of 
state boards and commissions. Act provides an immediate effective date.

Introduced April 10 and referred to State Affairs, Labor and Commerce, 
then to Judiciary.

Competitive SENATE BILL SO. 415. by Senators Fischer and Stimson. Rewrites
Bidding competitive bidding procedures contained in AS 37.05.230 4 240 and
Procedures requires the following contracts to be awarded In accordance with

new provisions:

— Highway construction contracts for $50,000 or more (currently 
only those for $100,000 or more must solicit competitive bids) and 
highway maintenance contracts for $25,000 or more (new provision).
(Secs. 1-3 cf bill. Amends AS 19.10.190 & 210.)

— Contracts for Local Service Roads 4 Trails entered Into by a local 
government If the amount of state money Is $50,000 or more am* Loral 
Services Reals & Trails maintenance contracts for $25,000 or awre.
(Secs. 4-5 of bill. Amends AS 19.30.191>b> and 211(a).)

— State public works construction contacts for $50,000 or nore 
(currently $100, X)0) and maintenance contracts for $25,000 or more 
(new provision). (Seca. 6-8 of bill. Amends AS 35.15.030 4 050.)

— Contracts entered Into by a municipality or RZAA for construction 
of a public works project if state portion Is $50,000 or more (Sec. 9 
of bill. Adds new subsection (g) to AS 35.15.060, "Local Control of 
State Public Uorks Projects".)

— Contracts awarded by the '.‘nlvereity of Alaska If state money Is 
$50,000 or more. (Sec. 16 of bill.)

— Contracts awarded by a nonprofit corporation If state money is 
$50,000 or more. (Sec. 19 of bill.)

— State grants to municipalities and other recipients who propose 
to award a contract cf which $50,000 or more la flnar’ed with the 
grant or other state ocr.ev. (S-cs. 20-22 of bill. Amende AS 37.05- 
.315.)

page 685
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SB 415 (cont'd)

Hakas the following atssndnenca to AS 37.OS.230 (Cospatldva Bidding):

— Sac. 10 of bill amends (1) to rtquiro that competitive bid ba 
awarded to a bidder on tha "certified olnorlty blddara llat" (craatad 
In bill) if tha valua of coctractc avardad during tha flacal year 
to blddara on tha liat la laaa than 20Z of tha total valua of con­
tracts, tha bid la not ecra than 13X hlghar than tha lowaat bid* 
and tha blddar agrees to lovar tha bid by SZ. Subjact to tha fora* 
going provision, blda ahall ba avardad to Alaskan blddara if blddar 
la on ».a "certified Alaska blddara list" and bid la not mors than 
10Z * .ghar (currently SZ hlghar) than tha bid of tha lowest non- 
re .dent blddar. States that competitive blda are not required 
"tl) for contractual services whan no known competition exists;
(11) whan rataa are fixed by law or ordinance; (111) for Items 
traded in on Ilka Itaa; or (Iv) for professional services." (Exist­
ing law also except a aalaa Involving fair trade Items and caaaa 
where. In the Judgment of a purchasing agent, food, clothing, or 
medical supplies, or material for use In laboratory and experimental 
studies may ba purchased otherwise to tha bast advantage of the state.)

— Sac. 11 of bill requires notices to ba sent to those on Alaska 
bidders Hat and adds p~ovisicn to (2) which allows state to "limit 
solicitation of blls" If It finds that It Is in the bast Interests 
of tha state.

— Sec. 12 of bill amends definition of "Alaska blddar" in (3) to 
adt' that parson ouat not be delinquent In payment of state taxes and 
must aalntaln Inventories or facilities In support of business acti­
vities In the state.

— Sec. 14 of bill amends (7) to state that the minority and resident 
bidding preference does not apply to highways 4 public works contracts 
of the Oept. of Transportation 4 Public Tec. estimated to be leaa 
than 130.000 (currently resident preference dee* epply to contract# 
estimated to exceed 13.000).

— Sec. 13 cf bill amends (H to trtag contracts for 930,000 or more 
for the purchase of products or services manufactured or provided by 
s sheltered workshlp under the competitive bidding requirement#.

— Sec. 14 of bill eide new paragraphs (f), (10). 4 (II) to Ai 
37.03.230: (4) directs the Oept. of Adsln. to (tspllt and update
s certified Alaska bidders lit ; (10) directs the Oept. to compile 
and update s certified islmorlt; bidders list; (11) ststss that the 
•imoritv and resident blddlag ‘ejerence* do not apply to purchases 
and contracts involving fecer* mammy received by the state If the 
application of a bidding prefeeere would violate federal lav or 
program guidelines.

Section 1? of the bill samefa a * 17.03.240 relating to bid requlrs- 
nents and award of contracts t v  purchase*. Aids new subsection* 
which require a prime contractor, when aubnittlsg a bid, to m m  
the principal subcontractors he Utends to use. After bid awerded 
contractor may chaage suhcemtramra only "for cswse." Also requires 
at least .'31 of the money :r<? a contract awarded under competitive 
bidding w r u h  is paid to s.bcontractora to be paid to subcontractors
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Appropriation 
(special) 
(Seward Mwy. 
Paving)

Stato Health 
Insurance 
frotrsn

AitKvlural

flTittll___

SB 413 (cont'd)

on tha cartlflad slnorlty bidder* list* unices no subcontractors 
on the list are available.

Section 23 of bill adds definition of "departnent" (Dept, of 
Adaln.) to definitions section of AS 37.05.

Section 24 of bill deletes current exceptions granted by AS 
44.33.300 to competitive bidding requirements for state public 
works and highway construction contracts in areas hit by economic 
disaster.

Does not provide for effective data.

Introduced April 10 and referred to State Affairs, Transportation 
and Finance.

SENATE BILL NO. 416, by Senator Fischer. Appropriates $65,140 fro® 
the general fund to the Dept, of Transportation & Public Fac. for 
payment to the loysen Investnent Corp. for an unanticipated Increase 
in costs of petroleum products used In paving the Seward Highway 
(O'Malley lnterchsnge-Potter job). Effective Immediately.

Introduced April 10 and referred to Transportation and rinar.ee.

SPAT! BILL Kfl. 417. by Senators Kerttula. Dankworth. Fischer and 
Stimson. Directs the Conalssloner of Administration to establish a 
state health insurance progras for Alaskan residents. Minimum bene* 
fit* shall be established by Ccomiseioner by regulation and shall 
include hospital and medical expense benefits. FrogtAm shall not 
include dental car* or eye glasses or hearing aids or th«ilr pre­
scription or fitting. Premiums shall be paid by state fur any resi- 
lent entolled la the prograa who la not enrolled In % group health 
Insurance plan. Sets limit for annual deductibles under the program 
at 1100 for each enrolled resident or 1300 ft* each enrolled fanlly. 
Copayment amount for each enrolled resident may not exceed 205 of 
expenses covered, let* nsxlmun cost to enrolled resident et 12.500 
per year. Directs Commissioner of Adninletrstloo. on the enactment 
of blit, to immediately undertake the adoption of regulation* and 
th* preparation of contracts so that coverage sod benefits nay begin 
on July 1. 1912. (Hew provisions edded to AS IB under Chapter 23. 
State Health Insurance Program.) Provides for Mimedlst* effective 
date.

Introduced April 10 and referred to Health, education I Social Services 
and finance.

tor Kerttula. Lspani a th* powers of the 
c.'TOi»siom*r oi natural teeiwrces (la AS 31.05.070). the Director 
of the Dlv. of lands (In AS 34.05.0)5), and the Alaska Agriculturs’
V :ton Council (in AS 44.33.470) by adding that those official* 4 
that agency nay "require preguallflent Ion. including the sukm.tsion 
of cense.vat lam plans, development plans, or other plan*, schedule, 
or progress, of persons who apply to participate In an agricultural 
deveUpneot project." Betroactlv* to January 1. 1940 and effective 
tonedlately.

Introduced April 10 and referred ro Resources and finance.
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S e n a t o r  V i c  F i s c h e r  
A l a s k a  S e n a t e  
P o u c h  V
Juneau, A l a s k a  9 9811

RE: C S S B  415 (State A f f a i r s )
P r o p o s e d  R e v i s i o n  to S e c t i o n  15

D e a r  S e n a t o r  Fischer:

In r e s p o n s e  to y o u r  r e q u e s t  of M a r c h  23, I h a v e  c o n s i d e r e d  
s e v e r a l  a l t e r n a t i v e s  r e g a r d i n g  an a p p r o p r i a t e  d e f i n i t i o n  of 
" A l a s k a  b i d d e r "  for p u r p o s e s  of the p r e f e r e n c e  p r o v i d e d  in the 
law. T h o  f o l l o w i n g  l a n g u a g e  i3 p r o p o s e d  for y o u r  review:

*Soc. 15. A S  3 7 . 0 5 . 2 3 0 ( 5 )  is a m e n d e d  to read:
(S' an " A l a s k a  b i d d e r , "  for the p u r p o s e  |0F B I D  A W A R D S  

U N D E R  (1) (F ) ) of t h i s  section, is a p e r s o n  w h o
(A) h o l d s  a c u r r e n t  A l a s k a  b u s i n e s s  l i c e n s e ^  | , |
(B) s u b m i t s  a b i d  for g o o d s  or s e r v i c e s  u n d e r  the 

natrj as a p p e a r i n g  o n  h i s  c u r r e n t  A l a s k a  b u s i n e s s  license;, | , )
(C) has, if an i n dividual, d o r . v o d  at l e a s t  50%  o f  

h i s  e a r n e d  income, o r . if ft c o r p o r a t i o n  o r  p a r t n e r s h i p ,  the 
o f f i c e r  or p a r t n e r  s u b m i t t i n g  the b i d  h a s  dej .vod  at  l e a s t  
SOJJ of I'.:;, e a r n e d  income from the o p e r a t i o n  of the b u m  n» 
( M A I N T A I N E D  A P L A C E  O F  B U S I N E S S ]  w i t h i n  the s t a t e  f o r  a 
p e r i o d  o f  nix m o n t h s  I m m e d i a t e l y  p r e c e d i n g  the d a t e  of his 
bid;

w ') provid*-:, sufficient information to clearly
e s t a b l i s h  th a t  for the i n m ^ d i a t e l y  p r e c  rling six m o n t h
p e r i o d ,  ho h a s  b e e n  a c t i v e l y  e n g a g e d ,  in the state, in the 
b u m . < * a s  of p r o v i d i n g  tho g o o d s  a n d / o r  s e r v i c e s  for w h i c h  tho 
b i d  ii b e i n g  s u b mitted; a n d

( E )  i :-  n o t  d e l i n q u e n t .  : n  t h e  p a y m e n t  < f  s t a t e  t . . .

In a d d i t i o n  to the a b o v e  language, you c o u l d  c o n s i d e r  a d d i n g  o n e
a d d i t i o n a l  r e q u i r e m e n t  to a b i d  s u b m i t t e d  b y  a n y o n e  c l a i m i n g  tho 
A l a s k a  b i d d e r  p r e f e r e n c e .  T h a t  r e q u i r e m e n t  w o u l d  b e  for h i m  to 
otato, if for gooas, tho p e r c e n t a g e  w h i c h  will b e  p r o v i d e d  from 
an i n v e n t o r y  m a i n t a i n e d  b y  tho b i d d e r  in tho state, and, if for 
s ervices, the p e r c e n t a g e  w h i c h  will b e  p e r f o r m e d  in A l a ska. T h o
o b v i o u s  q u e s t i o n  then in, w h a t  g o o d  is th i s  i n f o r m a t i o n ?
P o s s i b l y ,  you c o u l d  n d d  a n o t h e r  s t i p u l a t i o n  to the a b o v e  
s t a t u t o r y  l a n g u a g e  w h e r e b y  a b i d d e r  for g o o d s  w o u l d  b o  r e q u i r e d
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to d e l i v e r  a c e r t a i n  p e r c e n t a g e  f r o m  an i n v e n t o r y  i n  A l a s k a  or a 
b i d d e r  for s e r v i c e s  w o u l d  b e  r e q u i r e d  to p e r f o r m  a c e r t a i n  
p e r c e n t a g e  of  the s e r v i c e s  in Alaska. U n f o r t u n a t e l y ,  a 
r e q u i r e m e n t  of th i s  n a t u r e  c o u l d  p o s s i b l y  p r o d u c e  a w o r s e  
q u a g m i r e  t h a n  a n y t h i n g  e l s e  b e c a u s e  t h e r e  w i l l  b e  so m e  b i d s  w h e r e  
all of the g o o d s  s h o u l d  be  d r o p  s h i p p e d  f r o m  the l o w e r  s t a t e s  
r e g a r d l e s s  o f  w h o  the b i d d e r  w a s  and o t h e r s  w h e r e  1 0 0 %  c o u l d  be 
d e l i v e r e d  f r o m  i n v e n t o r i e s  in Alaska. T h e  sa m e  t h i n g  w o u l d  also 
be  tr u e  on some o f  the s e r v i c e s  c o n t r a c t s .

It a p p e a r s  t h a t  if the L e g i s l a t u r e  w a n t s  to m a i n t a i n  the " A l a s k a  
b i d d e r "  p r e f e r e n c e ,  you c a n  o n l y  go so far w i t h o u t  c r e a t i n g  m o r e  
a d m i n i s t r a t i v e  p r o b l e m s  t h a n  a n y t h i n g  else. If you d e c i d e  to go 
w i t h  so m e  of the m o r e  s t r i n g e n t  r e q u i r e m e n t s  s u g g e s t e d  above, a 
p e n a l t y  s h o u l d  b e  a d d e d  to the law for a b i d d e r  s u b m i t t i n g  f alse 
i n f o r m a t i o n  w h e n  s e e k i n g  the " A l a s k a  b i d d e r "  p r e f e r e n c e .  I w o u l d  
s u g g e s t  t h a t  the i n d i v i d u a l  s u b m i t t i n g  the f a l s e  i n f o r m a t i o n  be 
b a r r e d  and a n y  c o m p a n y  for w h i c h  he v/as a m a j o r i t y  s t o c k h o l d e r  or 
an o f f i c e r  b e  b a r r e d  f r o m  b e i n g  able to a p p l y  for " A l a s k a  b i d d e r "  
p r e f e r e n c e  for a p e r i o d  of 10 years. T e n  y e a r s  m a y  s e e m  a l i t t l e  
stiff, how e v e r ,  if the p e n a l t y  is n o t  s u f f i c i e n t l y  severe, the 
b i d d e r  m a y  d e c i d e  i t ' s  w o r t h  the g a m b l e  to f a l s i f y  an 
o p p l i c a t i o n .

I h o p e  that these s u g g e s t i o n s  a r e  of some a s s i s t a n c e  as you 
c o n s i d e r  th i s  v e r y  d i f f i c u l t  issue. If I c a n  be  of a s s i s t a n c e  in 
the future, feel free to c o n t a c t  me.

V e r y  t r u l y  yours,

G a r y  L. J e n k i n s
D i r e c t o r ,  G o v e r n m e n t a l  R e l a t i o n s  
A l a s k a
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Re: S u r e t y  B o n d i n g  B i l l s

D e a r  S e n a t o r  F i s c h e r :

W e  u n d e r s t a n d  t h a t  your c o m m i t t e e  wi l l  take up SB 45, 
and a p o s s i b l e  c o m m i t t e e  s u b s t i t u t e  for SB 414, as well as a n e w  
SB 869, n e x t  week. U n f o r t u n a t e l y ,  I w i l l  h a v e  to be o u t - o f - t o w n  
b e c a u s e  of  f e d e r a l  c o u r t  s e t t i n g s ,  but I w a n t e d  to g i v e  the 
C o m m i t t e e  s o m e  e x p r e s s i o n  w i t h  r e g a r d  to the t h r e e  b i l l s  on 
b e h a l f  of the A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n .

SB 869 w o u l d  s e r v e  the u s e f u l  p u r p o s e  of a l l o w i n g  an 
a p p l i c a n t  for a s u r e t y  b o n d  to kn o w  the r e a s o n s  for a d e n i a l ,  and 
p r e s u m a b l y  w o r k  to o v e r c o m e  them, w h e n  he or she is not g r a n t e d  a 
b o nd. H o w e v e r ,  c a n d i d  a n d  full d i s c l o s u r e  of all su c h  a d v e r s e  
i n f o r m a t i o n  c o u l d  r e s u l t  in e m b a r r a s s m e n t  to the a p p l i c a n t  and 
p o s s i b l e  a s s e r t i o n s  of l i a b i l i t y  a g a i n s t  the c o m p a n y .  T h e  
p r o b l e m s  w i t h  r e g a r d  to the h a n d l i n g  of s u c h  a d v e r s e  i n f o r m a t i o n  
h a v e  b e e n  the s u b j e c t  of l e n g t h y  c o n s i d e r a t i o n  by the i n d u s t r y  
a n d  by the N a t i o n a l  A s s o c i a t i o n  of I n s u r a n c e  C o m m i s s i o n e r s .  T h e  
N A I C  has a d o p t e d  a m o d e l  p r i v a c y  act, m a k i n g  c l e a r  that a d v e r s e  
u n d e r w r i t i n g  i n f o r m a t i o n  m u s t  be m a d e  a v a i l a b l e ,  but s t i p u l a t i n g  
h o w  the i n f o r m a t i o n  is to be kept and the c i r c u m s t a n c e s  u nder 
w h i c h  it is d i v u l g e d ,  and p r o t e c t i n g  the p e r s o n s  and c o m p a n i e s  
i n v o l v e d  f r o m  l i a b i l i t y  for m e e t i n g  the r e q u i r e m e n t s  of tho 
s t a t u t e .  T h e  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n  s u p p o r t s  the m o del 
b ill. O b v i o u s l y ,  w h a t  th i s  c o m m e n t  is l e a d i n g  to, is that the 

bill b e f o r e  you r e q u i r e s  d i v u l g e n c e  of a d v e r s e  i n f o r m a t i o n  in o n e  
v e r y  l i m i t e d  line of the i n s u r a n c e  b u s i n e s s ,  and d o e s  not c o n t a i n  
a ny of the w e l l  t h o u g h t  out p r o v i s i o n s  that h a v e  b e e n  i n c l u d e d  in



T h e  H o n o r a b l e  V i c  F i s c h e r  
M a r c h  19, 19 8 2  
P a g e  T w o

the m o d e l  act. W e  w o u l d  u r g e  t h a t  the C o m m i t t e e  c o n s i d e r  the 
m o d e l  a c t  if it w a n t s  to r e q u i r e  the k i n d  of d i s c l o s u r e  th a t  SB 

869 w o u l d  e n t a i l .

A n  a l t e r n a t i v e ,  and m u c h  less d e s i r a b l e  ( b e c a u s e  p i e c e­
meal )  a p p r o a c h ,  w o u l d  be to r e q u i r e  th a t  the i n f o r m a t i o n  be 
r e t a i n e d  by  the ins u r e r ,  and to a l l o w  the D i r e c t o r  of  I n s u r a n c e  
on i n v e s t i g a t i o n  to r e v i e w  the i n f o r m a t i o n  and m a k e  s u c h  u s e  of 
it as is a p p r o p r i a t e  u n d e r  the c i r c u m s t a n c e s .

T u r n i n g  to SB 414 as r e w r i t t e n  in the w o r k  d r a f t  pa p e r ,  
we u n d e r s t a n d  the m o t i v a t i o n s  b e h i n d  the d r a f t ,  but w e  w o u l d  u r g e  
the C o m m i t t e e  to be c a r e f u l  th a t  it is o b t a i n i n g  a d e q u a t e  i n f o r­
m a t i o n  c o n c e r n i n g  the c o s t  of s u c h  u n d e r t a k i n g ,  and a l s o  t h a t  the 

C o m m i t t e e  c o n s i d e r  the d e g r e e  to w h i c h  it w i s h e s  a g o v e r n m e n t  
a g e n c y  to d e t e r m i n e  the e x t e n t  of its i n v o l v e m e n t  in t h e  p r i v a t e  
m a r k e t .  S p e a k i n g  to the l a t t e r  p o i n t  first, p r o p o s e d  S e c t i o n  
4 5 . 7 1 . 0 7 0 ( 3 ) ,  m a k e s  o n e  of the c o n d i t i o n s  for i s s u a n c e  of a 
g u a r a n t e e  of a s u r e t y  bond, t h a t  "the p e r s o n  is n o t  a b l e  to 
o b t a i n  t h e  bo n d  on r e a s o n a b l e  t e r m s  and c o n d i t i o n s  f r o m  a 
c o r p o r a t e  s u r e t y  ...". W h a t  th a t  m e a n s  in p r a c t i c a l  e f f e c t  is 
th a t  the e x e c u t i v e  d i r e c t o r  of the n e w  a g e n c y  w i l l  d e t e r m i n e  w h a t  
is r e a s o n a b l e  as a p r i c e  or c o n d i t i o n  o n  the i s s u a n c e  of a 
c o r p o r a t e  s u r e t y ,  and wi l l  t h e r e f o r e  d e t e r m i n e  the e x t e n t  to 
w h i c h  the a g e n c y  c o m p e t e s  by p e n e t r a t i n g  the m a r k e t .  T n i s  
a s s u m e s ,  then, t h a t  t h e r e  is a c o m p e t i t i v e  p r i v a t e  m a r k e t .  T h e  
a l t e r n a t i v e  w o u l d  be to m a k e  s u b p a r a g r a p h  (3) read, "the p e r s o n  
is n o t  a b l e  to o b t a i n  the b o n d  f r o m  a c o r p o r a t e  s u r e t y  ...". 
T h i s  w o u l d  m a k e  the S t a t e  the s u r e t e r  of la s t  r e s o r t ,  but not the 
s u r e t e r  of a n y  and all who m a y  be d i s s a t i s f i e d  w i t h  the p r i v a t e  
m a r k e t ' s  r a t e s  and can c o n v i n c e  a g o v e r n m e n t  e m p l o y e e  to i s s u e  a 
b o n d  on b e t t e r  terms.

T h e  c o n c e r n  a b o u t  the c o s t  of the n e w  e n t e r p r i s e  is 
g e n e r a t e d  in p a r t  b e c a u s e  the a v a i l a b l e  f i g u r e s  c o n c e r n i n g  the 
c o s t  of t h e  S B A  p r o g r a m  c o m e  f r o m  the S B A  itself. A s  w e  a r e  all 
a w a r e ,  the S B A  b u d g e t  is u n d e r  r e v i e w  a n d  the a g e n c y  h a s  an 
i n c e n t i v e  to m a k e  the net c o s t  of t h eir p r o g r a m  l o o k  small. W e  
a r e  u n a w a r e  o f  a n y  s t a t i s t i c s  w h i c h  c o r r o b o r a t e  t h e  a g e n c y ' s  
a s s e r t i o n  t h a t  g o v e r n m e n t  b i d s  a r e  10% lower b e c a u s e  of the
p r o g r a m ,  a n d  w h e n  l o o k i n g  at t h eir c o s t  d a t a ,  it s e e m s  i n c r e d i b l e  
that t h e y  h a v e  h a d  as m a n y  e m p l o y e e s  o v e r  as m a n y  y e a r s  as t h e y
r e p o r t ,  at no g r e a t e r  c o s t  t h a n  they report. O n e  s u s p e c t s  th a t
m u c h  of the v e r y  s u b s t a n t i a l  i n d i r e c t  c o s t  of the p r o g r a m  is not 

b e i n g  a l l o c a t e d  in th i s  study. S i n c e  we d o  not h a v e  i n d e p e n d e n t  
n u m b e r s  to c h a l l e n g e  the S B A ' s  i n t e r n a l  s t u d y  w ith, it is p e r h a p s  
e n o u g h  to n o t e  t h a t  o n e  c o u l d  h a v e  h a d  m o r e  c o n f i d e n c e  in the
n u m b e r s  if t h e y  had be e n  f o u n d  in a G A O  report.
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A f u r t h e r  c o n c e r n  w i t h  SB  414, as w r i t t e n ,  is t h a t  it 
w i l l  t e n d  n o t  o n l y  to c o s t  the S t a t e  s u b s t a n t i a l l y  in f a i l e d  
c o n t r a c t s  and d e l a y s  on g o v e r n m e n t  c o n s t r u c t i o n ,  b u t  that it w i l l  
a l s o  a d v e r s e l y  a f f e c t  s m a l l  c o n t r a c t o r s  w h o  h a v e  a c h i e v e d  a 
p r o v e n  t r a c k  r e c o r d  and h a v e  b o n d i n g  c a p a c i t y .  T h o s e  c o n t r a c t o r s  
w i l l  n o t  be a b l e  to c o m p e t e  e f f e c t i v e l y  w i t h  c o n t r a c t o r s  w h o  w i l l  
q u a l i f y  for this p r o g r a m ,  l a r g e l y  for the v e r y  r e a s o n s  w h i c h  
q u a l i f y  t h e m  for b o n d i n g :  t h e y  wi l l  be b e t t e r  c a p i t a l i z e d ,  h a v e  a 
p r o v e n  w o r k  fo r c e ,  own their e q u i p m e n t ,  a n d  g e n e r a l l y  have, a n d  
n e e d  to p a y  for, the t h i n g s  w h i c h  c o n v i n c e  a b o n d i n g  c o m p a n y  t h a t  
t h e y  are not g o i n g  to fail in a p r o p o s e d  c o n t r a c t .  B e c a u s e  the 
S t a t e  is r e s p o n s i b l e  for so m u c h  of the c o n s t r u c t i o n  a c t i v i t y  in 
A l a s k a ,  d e p e n d i n g  u p o n  h o w  the p r o g r a m  is a d m i n i s t e r e d ,  it c o u l d  
h a v e  a v e r y  a d v e r s e  i m p a c t  on our g o o d  c o n t r a c t o r s .  S p e c i f i­

cally, w e  d r a w  the C o m m i t t e e ' s  a t t e n t i o n  to the fact that 
p r o p o s e d  S e c t i o n  4 5 . 7 1 . 0 7 0  p r o m i s e s  b i d  bon d s ,  p a y m e n t  bo n d s ,  and 
p e r f o r m a n c e  b o n d s  on c o n t r a c t  up to O n e  M i l l i o n  D o l l a r s ,  but o n l y  
t o  c o n t r a c t o r s  w h o s e  g r o s s  r e v e n u e  f o r  t h e  m o s t  r e c e n t l y  
c o m p l e t e d  f i s c a l  ye a r  w a s  not in e x c e s s  of that sa m e  figure. It 
s e e m s  l i k e l y  that, in an e f f o r t  to a l l o w  c o n t r a c c o r s  to g a i n  
e x p e r i e n c e  on l a r g e r  p r o j e c t s ,  the S t a t e  wi l l  g u a r a n t e e  the 
p e r f o r m a n c e  of c o n t r a c t o r s  w h o  a r e  e x t e n d e d  w e l l  b e y o n d  their 
c a p a c i t y .

We  a l s o  n o t e  that the c l a i m  p r o c e s s i n g  p r o v i s i o n s  of 
p r o p o s e d  AS 4 5 . 7 1  are i n a p p r o p r i a t e  in a s u r e t y  b o n d  set t i n g .

T u r n i n g  to SB 45, we a c k n o w l e d g e  th a t  a n y  s t a t u t e  w h i c h  
se t s  a d o l l a r  c u t o f f  n e e d s  to be r e v i e w e d  p e r i o d i c a l l y  as 
i n f l a t i o n  d e v a l u e s  the d o l l a r .  H o w e v e r ,  in r e v i e w i n g  this 
s t a t u t e ,  the L e g i s l a t u r e  s h o u l d  r e q u i r e  o b j e c t i v e  e v i d e n c e  that 
c o m p e t e n t  c o n t r a c t o r s  are b e i n g  d e n i e d  w o r k  t h a t  t h e y  c o u l d  do 
b e c a u s e  of the b o n d i n g  r e q u i r e m e n t ,  and t h a t  the b e n e f i t s  to the 
S t a t e  o u t w e i g h  the a d v e r s e  c o n s e q u e n c e s .  T h e s e  w o u l d  i n c l u d e  
d e p r i v i n g  b o n d a b l e  c o n t r a c t o r s  of the w ork, and i n c r e a s i n g  the 
o d d s  t h a t  the S t a t e  will h a v e  a m a j o r  c o n t r a c t  h e l d  up, and its 
c o s t s  g r e a t l y  e x p a n d e d ,  b e c a u s e  of the f a i l u r e  of a s u b c o n­
tra ct o r .  It m a y  be th a t  the o b j e c t i v e  e v i d e n c e  e x i s t s ,  b u t  we
a r e  not a w a r e  of it. We  are in fa c t  a w a r e  that s m a l l  s p e c i a l t y
b o n d i n g  c o m p a n i e s  h a v e  b e e n  t r y i n g  in the la s t  few y e a r s  to w r i t e  
m o r e  a n d  m o r e  b u s i n e s s  in the State.

We  w o u l d  lik,* to c o m m e n d  Mr. W i n o g r a d  for his t h o u g h t f u l  
s t a f f  pa p e r .  He h a s  i d e n t i f i e d  m a n y  of the c o m p e t i n g  c o n s i d e r a­
ti o n s  w h i c h  the C o m m i t t e e  m u s t  a d d r e s s .  We  w o u l d  a l s o  like to 
t h a n k  y o u  for tho o p p o r t u n i t y  to c o m m e n t  on t h e s e  bills. I h a v e
s e n t  t h e m  for further c o m m e n t  to A I A  o f f i c e s  on b o t h  c o a s t s ,  and
I w i l l  c e r t a i n l y  m a K e  a v a i l a b l e  f u r t h e r  i n f o r m a t i o n  as it is
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r e c e i v e d .  U n f o r t u n a t e l y ,  th a t  is u n l i k e l y  to be b e f o r e  the time 
s c h e d u l e d  for y o u r  h e a r i n g s  on the 23rd. If, h o w e v e r ,  the 
C o m m i t t e e  w o u l d  be a b l e  to use f u r t h e r  i n f o r m a t i o n  th a t  the 
i n s u r a n c e  i n d u s t r y  m i g h t  h a v e  a v a i l a b l e ,  p l e a s e  c o n t a c t  my o f f i c e  
and we w i l l  do the b e s t  w e  can to o b t a i n  it for you.

S i n c e r e l y

R O B E R T S O  ‘ UG H  & B R A D L E Y

M T T :sd



Alaska State Legislature____
Senate Committee on State Affairs
V ic  F isc h e r , C h a i r m a n  • Pouch V  • Juneau, A laska 99811 • (907) 465-4954

MEMORANDUM

DATE: March 25, 1982

TO: All Legislators

FROM: Senator Vic. Fischer

RE: CS for S.B. 415, EXECUTIVE SUMMARY

An Act Relating to Bidders Preferences for Alaska Businesses and 
Businesses Owned by Minorities and Women and Veterans, and 
Contracting and Procurement Procedures

The CS for S.B. 415 provides a system to insure that public contracting 
procedures will favor Alaska bidders. Existing statutes are full of 
loopholes which result in State subsidization of out-of-state interests. 
The major features of CS for S.B. 415 are:

1) Closes loopholes whieh allow State funded contracts to avoid 
State bidding requirements.
2) The Alaska bidders preference is raised to 10%, fran the 
existing 5%.
3) To qualify for an Alaska bidders preference a business must have 
50% of its enployees residing in Alaska or employ at least 10 
resident enployees, and no more than 50% of the contract can be 
subcontracted to businesses whose primary place of operation is 
outside of Alaska.
4) If during the prior fiscal } ..r a proportionally smaller dollar 
•unount of contracts are awarded to minority bidders compared to 
target levels, then businesses owned by economic minorities, 
including women, Alaska Indians, Eskimos, Aleuts, Blacks and Viet 
Nam veterans, receive a 10% bidders preference on contracts less 
than $1,000,000 for the next fiscal year.
5) The Department of Administration is required to prepare an 
annual report on contracts awarded in accordance with bidders 
preference lists by all State agencies, municipalities, and other 
entities for contracts using State monies. The report shall be 
submitted to the House and Senate State Affairs Conmittees.

This legislation would provide a means to help acccnplish our 
long-standing goals of redistributing State wealth to Alaskans, 
strengthening domestic businesses, and increasing economic participation 
by minority groups. Therefore, I respectfully request your 
consideration and support.

Official Business
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P u b l i c  c o n t r a c t s  -- C S S B  4 1 5  
(Work O r d e r  No. 1 2 - 2 7 5 5 )

S e n a t o r  V i c  F i s c h e r  
C h a i r m a n ,  S e n a t e  S t a t e  
A f f a i r s  C o m m i t t e e

T a m a r a  B r a n d t  C o o k  
l e g i s l a t i v e  C o u n s e l ^ p

H e r e  is the s e c t i o n - b y - s e c t i o n  a n a l y s i s  y o u  r e q u e s t e d  of the 
d r a f t  of C S S B  415 (State A f f a i r s ) .

Sec. 1 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  is r e q u i r e d  to a w a r d  a h i g h w a y  c o n s t r u c t i o n  
c o n t r a c t  in a c c o r d a n c e  w i t h  b i d d i n g  r e q u i r e m e n t s  if the 
c o n t r a c t  is $ 5 0 , 0 0 0  or m ore. E x i s t i n g  l a w  r e q u i r e s  the 
d e p a r t m e n t  to a w a r d  a c o n t r a c t  in a c c o r d a n c e  w i t h  bid 
r e q u i r e m e n t s  o n l y  if it e x c e e d s  $ 1 0 0 , 0 0 0 .  T h e  r e f e r e n c e  t^ 
AS 4 4 . 3 3 . 3 0 0  is d e l e t e d ,  s i n c e  th a t  s e c t i o n  a l l o w s  a w a i v e r  
o n l y  if the c o n t r a c t  is less t h a n  $ 5 0 , 0 0 0  a n d  b y  its t e rms 
it w o u l d  n o t  a p p l y  to c o n t r a c t s  a w a r d e d  for $ 5 0 , 0 0 0  or more.

S e c . 2 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  is r e q u i r e d  to a w a r d  a c o n t r a c t  for m a i n t e n a n c e  
of a h i g h w a y  in a c c o r d a n c e  w i t h  b i d d i n g  r e q u i r e m e n t s  if the 
c o n t r a c t  is $ 2 5 , 0 0 0  or m o re. It is d i s c r e t i o n a r y  w i t h  the 
d e p a r t m e n t  w h e t h e r  to a w a r d  s m a l l e r  c o n t r a c t s  in a c c o r d a n c e  
w i t h  b i d d i n g  r e q u i r e m e n t s .  T h e  d e p a r t m e n t  n a y  n o t  a w a r d  
c o n t r a c t s  in s m a l l e r  i n c r e m e n t s  to a v o i d  the b i d d i n g  
r e q u i r e m e n t s .  T h e s e  a r e  n e w  p r o v i s i o n s .

Sec. 3 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  is r e q u i r e d  to c o m p l y  w i t h  the b i d d i n g  
r e q u i r e m e n t s  a n d  p r e f e r e n c e s  of  AS 3 7 . 0 5 . 2 3 0 ( 1 )  in a w a r d i n g  
a c o n t r a c t  th a t  is s u b j e c t  to b i d  r e q u i r e m e n t s . E x i s t i n g  
l a w  o n l y  r* q u i r e s  ch-' d e p a r t m e n t  to a w a r d  a c o n t r a c t  to the 
l o w e s t  r e s j o n s i b l e  b i d d e r .
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i
Sec. 4 . A  l o c a l  g o v e r n m e n t  is r e q u i r e d  to c o m p l y  w i t h  the 
b i d d i n g  r e q u i r e m e n t s  a n d  p r e f e r e n c e s  of  AS 3 7 . 0 5 . 2 3 0 ( 1 )  in 
a w a r d i n g  c o n t r a c t s  for a local s e r v i c e  r o a d  or tr ail that 
the l ocal g o v e r n m e n t  has a s s u m e d  f r o m  the D e p a r t m e n t  of 
T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  if the a m o u n t  o f  s t a t e  
m o n e y  to be u s e d  on  the p r o j e c t  is $ 5 0 , 0 0 ^  or m o r e .  E x i s t i n g  
l a w  o n l y  r e q u i r e s  that c o n t r a c t s  be awar>: ’d on the b a s i s  of 
the l o w e s t  r e s p o n s i b l e  bid.

Sec. 5. A c o n t r a c t  for m a i n t e n a n c e  of local s e r v i c e  r oads 
a n d  t r a i l s  th a t  is f o r  $ 2 5 , 0 0 0  or m o r e  e n t e r e d  i n t o  b y  the 
s t a t e  a n d  a c o n t r a c t  for m a i n t e n a n c e  of l o cal s e r v i c e  r o a d s  
an d  t r a i l s  that is f o r  $ 2 5 , 0 0 0  or m o r e  for w h i c h  s t a t e  m o n e y  
is to be u s e d  e n t e r e d  i n t o  b y  a local g o v e r n m e n t  is r e q u i r e d  
to b e  a w a r d e d  in a c c o r d a n c e  w i t h  the b i d d i n g  r e q u i r e m e n t s  
a n d  p r e f e r e n c e s  o f  AS 3 7 . 0 5 . 2 3 0 ( 1 ) .

Sec. 6 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  is r e q u i r e d  to a w a r d  a p u b l i c  w o r k s  c o n s t r u c t i o n  
c o n t r a c t  in a c c o r d a n c e  w i t h  b i d d i n g  rc i lirements if the 
c o n t r a c t  is $ 5 0 , 0 0 0  o r  m o re. E x i s t i n g  law r e q u i r e s  the 
d e p a r t m e n t  to a w a r d  a c o n t r a c t  in a c c o r d a n c e  w i t h  b i d  
r e q u i r e m e n t s  o n l y  if it e x c e e d s  $ 1 0 0 , 0 0 0 .  T h e  r e f e r e n c e  to 
AS 4 4 . 3 3 . 3 0 0  is d e l e t e d ,  s i n c e  that s e c t i o n  a l l o w s  a w a i v e r  
o n l y  if the c o n t r a c t  is less th a n  $ 5 0 , 0 0 0  a n d  b y  its terms 
it w o u l d  n o t  a p p l y  to c o n t r a c t s  a w a r d e d  for $50 ^00 or more.

S e c . 7 . T h e  D e p a r t m e n t  of  T r a n s p o r t a t i o n  a n d  P u b l i c  
Eac i l i  ties is r e q u i r e d  to a w a r d  a c o n t r a c t  for m a i n t e n a n c e  
of a p u b l i c  w o r k s  p r o j e c t  in a c c o r d a n c e  w i t h  b i d d i n g  
r e q u i r e m e n t s  if the c o n t r a c t  is $ 2 5 , 0 0 0  or m ore. It is 
d i s c r e t i o n a r y  w i t h  the d e p a r t m e n t  w h e t h e r  to a w a r d  s m a l l e r  
c o n t r a c t s  in a c c o r d a n c e  w i t h  b i d d i n g  r e q u i r e m e n t s .  'Hie 
d e p a r t m e n t  m a y  not a w a r d  c o n t r a c t s  in s m a l l e r  i n c r e m e n t s  to 
a v o i d  the b i d d i n g  r e q u i r e m e n t s .  T h e s e  are n e w  p r o v i s i o n s .

S e c . 8 . T h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  
T a ^ n i t i e s  is r e q u i r e d  to c o m p l y  w i t h  the b i d d i n g  
r e q u i r e m e n t s  a n d  p r e f e r e n c e s  of AS 3 7 . 0 5 . 2 3 0 ( 1 )  in a w a r d i n g  
a c o n t r a c t  for a p u b l i c  w o r k s  p r o j e c t  th a t  is s u b j e c t  to b i d  
r e q u i r e m e n t s .  E x i s t i n g  l a w  o n l y  r e q u i r e s  the d e p a r t m e n t  to 
a w a r d  a c o n t r a c t  to the l o w e s t  r e s p o n s i b l e  b i d d e r .

Sec. 9 . A m u n i c i p a l i t y  or r e g i o n a l  e d u c a t i o n a l  a t t e n d a n c e  
a r e a  is r e q u i r e d  to c o m p l y  w L t h  the b i d d i n g  r e q u i r e m e n t s  a n d
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p r e f e r e n c e s  of AS 3 7 . 0 5 . 2 3 0 ( 1 )  i n  a w a r d i n g  A c o n t r a c t  for a 
p u b l i c  w o r k s  p r o j e c t  a s s u m e d  f r o m  t h e  D e p a r t m e n t  of T r a n s p o r­
t a t i o n  a n d  P u b l i c  F a c i l i t i e s  if the a m o u n t  of s t a t e  m o n e y  to 
be  u s e d  o n  the p r o j e c t  is $ 5 0 , 0 0 0  or m o r e .

Sec. 1 0 . S u b j e c t  to c e r t a i n  b i d d i n g  p r e f e r e n c e s  a d d e d  b y  
this bill, a b i d  shall be a w a r d e d  b y  the D e p a r t m  nt o f  
A d m i n i s t r a t i o n  to an  A l a s k a  b i d d e r  if h i s  b i d  is not m o r e  
t h a n  10 p e r c e n t  h i g h e r  t h a n  the b i d  o f  the l o w e s t  n o n ­
r e s i d e n t  a n d  he  is on the c e r t i f i e d  A l a s k a  b i d d e r s  list. 
E x i s t i n g  l a w  r e q u i r e s  a b i d  to b e  a w a r d e d  to an A l a s k a  
b i d d e r  if h i s  b i d  is n o t  m o r e  t h a n  f i v e  p e r c e n t  h i g h e r  ai.d 
m a k e s  no p r o v i s i o n  for a b i d d e r s  list.

Sec. 1 1 . E x i s t i n g  l a w  p r o v i d e s  t h a t  c o m p e t i t i v e  b i d s  are 
not r e q u i r e d  for s a l e s  i n v o l v i n g  f a i r  t r a d e  i t e m s  or w h e n  
m a t e r i a l s  for u s e  in l a b o r a t o r y  a n d  e x p e r i m e n t a l  s t u d i e s  m a y  
be p u r c h a s e d  o t h e r w i s e  to the b e s t  a d v a r t a g e  of the state. 
T h e s e  two e x c e p t i o n s  to the b i d  r e q u i r e m e n t s  h a v e  b e e n  
d e l e t e d .

S e c . 1 2 . A c o n t r a c t  s h a l ' be a w a r d e d  to a b . d d e r  on the 
c e r t i f i e d  m i n o r i t y  b i d d e r s  list u n d e r  c e r t a i n  c o n d i t i o n s ,  
i n c l u d i n g  a r e q u i r e m e n t  that d u r i n g  the p r i o r  f i s c a l  y e a r  a 
p r o p o r t i o n a l l y  s m a l l e r  d o l l a r  a m o u n t  of c o n t r a c t s  w e r e  
a w a r d e d  to m i n o r i t y  b i d d e r s  c o m p a r e d  to the p o p u l a t i o n  of 
m i n o r i t y  p e o p l e  in the state, th a t  the b i d  not be m o r e  than 
15 p e r c e n t  h i g h e r  than the l o w e s t  bid, th a t  the m i n o r i t y  
b i d d e r  a g r e e s  to l o w e r  his b i d  by f i v e  p e r c e n t  or m a t c h  the 
l o w e s t  bid. T h i s  p r e f e r e n c e  a p p H  s o n l y  to c o n t r a c t s  of 
$ 1 , 0 0 0 , 0 0 0  or less. A c o n t r a c t  s h ^ll be  a w a r d e d  to a b i d d e r  
o n  the c e r t i f i e d  w o m e n  b i d d e r s  li s t  u n d e r  s i m i l a r  c o n d i t i o n s  
as t h o s e  a p p l i e d  to the m i n o r i t y  b i d d e r s  p r e f e r e n c e ,  e x c e p t  
th a t  d u r i n g  the p r i o r  fiscal y e a r  w o m e n  b i d d e r s  m u s t  h a v e  
r e c e i v e d  l e s s  t h a n  10 p e r c e n t  o f  the v a l u e  o f  c o n t r a c t s  of 
$ 1 , 0 0 0 , 0 0 0  or less a w a r d e d  for the p r e f e r e n c e  n  a p p l y .  A 
c o n t r a c t  s h all be a w a r d e d  to a b i d d e r  o n  the c e r t ^ i e d  Vi e t  
N a m  v e t e r a n s  b i d d e r s  li s t  u n d e r  s i m i l a r  c o n d i t i o n s  .’s t h o s e  
a p p l i e d  to m i n o r i t y  b i d d e r s  p r e f e r e n c e ,  e x c e p t  th a t  c’u r i n g  
the p r i o r  fiscal y e a r  V i e t  N a m  v e t e r a n s  m u s t  h a v e  r e c e i v e d  
less t h a n  f i v e  p e r c e n t  of the v a l u e  of c o n t r a c t s  of 
$ 1 , 0 0 0 , 0 0 0  o r  less a w a r d e d  for the p r e f e r e n c e  to a p p l y .  If 
two or m o r e  b i d d e r s  q u a l i f y  for a m i n o r i t y  b i d d e r s ,  w o m e n  
b i d d e r s ,  or V i e t  N a m  v e t e r a n s  b i d d e r s  p r e f e r e n c e  a c o n t r a c t  
shall be a w a r d e d  to the l o w e s t  o f  the b i d d e r  i. T h e s e  are 
n e w  p r o v i s i o n s .
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Sec. 13 T h e  D e p a r t m e n t  cf A d m i n i s t r a t i o n  is r e q u i r e d  to 
s o l i c i t  b i d s  b y  s e n d i n g  n o t i c e s  to all b i d d e r s  o n  the 
c e r t i f i e d  A l a s k a  b i d d e r s  l i s t  a n d  the d e p a r t m e n t  m a y  l i m i t  
s o l i c i t a t i o n  of b i d s .  U n d e r  e x i s t i n g  l a w  the d e p a r t m e n t  is 
r e q u i r e d  to s e n d  n o t i c e s  to k n o w n  a c t i v e  p r o s p e c t i v e  b i d d e r s  
a n d  the d e p a r t m e n t  is not a u t h o r i z e d  to l i m i t  s o l i c i t a t i o n  
of bids.

Sec. 1 4 . A c o n t r a c t  for $ 5 0 , 0 0 0  or m o r e  f o r  the o p e r a t i o n  
< £ a t r a n s p o r t a t i o n  s y s t e m  for s t u d e n t s  is s u b j e c t  to 
c o m p e t i t i v e  b i d  r e q u i r e m e n t s .  U n d e r  e x i s t i n g  l a w  this type 
of c o n t r a c t  is e x e m p t  r o m  the b i d  r e q u i r e m e n t s .

Sec. 1 5 . B e s i d e s  the r e q u i r e m e n t s  of e x i s t i n g  law,, to 
q u a l i f y  as a n  A l a s k a  b i d d e r  a p e r s o n  m a y  n o t  be d e l i n q u e n t  
in the p a y m e n t  o f  s t a t e  t a x e s  a n d  m u s t  m a i n t a i n  i n v e n t o r i e s  
or f a c i l i t i e s  in s u p p o r t  o f  b u s i n e s s  a c t i v i t i e s  in the 
state.

Sec. 1 6 . T h e  b i d d i n g  p r e f e r e n c e s  do r o t  a p p l y  to c o n t r a c t s  
that are less t h a n  $ 5 0 , 0 0 0  of t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
a n d  P u b l i c  F a c i l i t i e s .  U n d e r  e x i s t i n g  l a w  the A l a s k a  b i d d e r s  
p r e f e r e n c e  d o e s  not a p p l y  to c o n t r a c t s  th a t  n x c e e d  $5,000.

S e c . 1 7 . A c o n t r a c t  for $ 5 0 , 0 0 0  o r  m o r e  for p r o d u c t s  or 
s e r v i c e s  of a s h e l t e r e d  w o r k s h o p  o p e r a t i n g  in the s t a t e  is 
s u b j e c t  to c o m p e t i t i v e  b i d  r e q u i r e m e n t s .  U n d e r  e x i s t i n g  l a w  
this ty p e  of c o n t r a c t  is e x e m p t  f r o m  tie b i d  r e q u i r e m e n t s .

S e c ♦ 1 8 . T h e  D e p a r t m e n t  of A d m i n i s t r a t i o n  is r e q u i r e d  to 
c o m p i l e  a n d  u p d a t e  a c e r t i f i e d  A l a s k a  b i d d e r s  list, a c e r t i­
fie d  m i n o r i t y  b i d d e r s  list, a c e r t i f i e d  w o m e n  b i d d e r s  list, 
and a c e r t i f i e d  V i e t  N a m  v e t e r a n s  b i d d e r s  list. T o  q u a l i f y  
f or a c e r t i f i e d  list, o t h e r  c h a n  the A l a s k a  b i d d e r s  list, a 
p e r s o n  m u s t  b e  o n  the c e r t i ' i e d  A l a s k a  b i d d e r s  l i s t  a n d  h a v e  
a bi i n ess w i t h  at l e a s t  8 ‘ p e r c e n t  o f  its i n t e r e s t  b e n e f i­
c i a l l y  o w n e d  or 85 p e r c e n t  o c its v o t i n g  i n t e r e s t  o w n e d  by 
the type of p e r s o n  *or vhich the p r e f e r e n c e  is g r a n t e d .  Tn 
a d d i t i o n ,  the d a i l y  o p e r a t i o n s  o f  the b u s i n e s s  m u s t  be 
c o n t r o l l e d  b y  t h e  ty p e  o f  p e r s o n  for w h i c h  the p r e f e r e n c e  is 
g r a n t e d .  T h e  b i d d e r s  p r e f e r e n c e s  do  n o t  a p p l y  to c o n t r a c t s  
i n v o l v i n g  f e d e r a l  m o n e y  if the a p p l i c a t i o n  of  a b i d d i n g  
p r e f e r e n c e  w o u l d  v i o l a t e  f e d e r a l  l a w  or p r o g r a m  g u i d e l i n e s .  
T h e s e  a r e  n e w  p r o v i s i o n s .
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Sec. 1 9 . E x e c p t  for the b i d d i n g  p r e f e r e n c e s  of  A S  3 7 . 0 5 . -  
230, a c o n t r a c t  for w h i c h  c o m p e t i t i v e  b i d s  are r e q u i r e d  
s h a l l  b e  a w a r d e d  b y  the D e p a r t m e n t  of A d m i n i s t r a t i o n  to the 
l o w e s t  r e s p o n s i b l e  b i d d e r .  - U n d e r  e x i s t i n g  l a w  t h e r e  is a 
p r e f e r e n c e  for A l a s k a  b i d d e r s  only.

Sec. 2 0 . A p r i m e  c o n t r a c t o r  m u s t  n a m e  the p r i n c i p a l  s u b c o n­
t r a c t o r s  h e  i n t e n d s  to u s e  w h e n  s u b m i t t i n g  a bi d .  / 1: er a 
b i d  is a w a r d e d  the s u b s c o n t r a c t o r s  m a y  b e  c h a n g e d  o n l y  for 
cause. " P r i n c i p a l  s u b c o n t r a c t o r "  is d e f i n e d .  T h i s  is a n e w  
p r o v i s i o n .

Sec. 2 1 . At l e a s t  2 0  p e r c e n t  of  the m o n e y  u n d e r  a c o n t r a c t  
a w a r d e d  t h r o u g h  the c o m p e t i t v e  b i d  p r o c e s s  s h all be  p a i d  to 
s u b c o n t r a c t o r s  o n  the c e r t i f i e d  m i n o r i t y  b i d d e r s  list, 
c e r t i f i e d  w o m e n  b i d d e r s  list, o r  c e r t i f i e d  V i e t  N a m  v e t e r a n s  
b i d d e r s  l i s t  u n l e s s  n o  s u b c o n t r a c t o r  o n  t h o s e  l i s t s  is a v a i l­
able. A p r i m e  c o n t r a c t o r  m u s t  i d e n t i f y  s u b c o n t r a c t o r s  o n  
t h e  l i s t s  t h a t  h e  i n t e n d s  to u s e  w h e n  s u b m i t t i n g  h i s  bid. 
T h e s e  a r e  n e w  p r o v i s i o n s .

S e c . 2 2 . If a b i d  is a w a r d e d  u n d e r  the c o m p e t i t i v e  b i d  
r e q u i r e m e n t s , a p r o p o s e d  s u b s t i t u t i o n  for a s u b c o n t r a c t o r  
n a m e d  in  the b i d  s h a l l  be s u b m i t t e d  to the D e p a r t m e n t  of 
A d m i n i s t r a t i o n  for a p p r o v a l .  T h i s  is a n e w  p r o v i s i o n .

S e c. 2 3 . T h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  is r e q u i r e d  to 
p r e p a r e  a r e p o r t  on  c o n t r a c t s  a w a r d e d  in a c c o r d a n c e  w i t h  a 
b i d d e r s  p r e f e r e n c e  for m i n o r i t y  b i d d e r s ,  w o m e n  b i d d e r s ,  or 
/let N a m  v e t e r a n s  b i d d e r s  by  s t a t e  a g e n c i e s ,  t h e  U n i v e r s i t y  
of A l a s k a ,  m u n i c i p a l i t i e s ,  a n d  o t h e r  e n t i t i e s .  T h e  r e p o r t  
s h all b e  s u b m i t t e d  to the S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  a n d  
the H o u s e  S t a t e  A f f a i r s  C o m m i t t e e .  T h i s  is a n e w  p r o v i s i o n .

Sec. 2 4 . If the a m o u n t  o f  s t a t e  m o n e y  u s e d  to f i n a n c e  a 
c o n t r a c t  of the U n i v e r s i t y  of A l a s k a  is $ 5 0 , 0 0 0  o r  m o r e  the 
c o m p e t i t i v e  b i d d i n g  a n d  p r e f e r e n c e  p r o v i s i o n s  o f  A S  3 7 . 0 5 . -  
230(1) a p p l y .  Th i s  is new.

Sec. 2 5 . If the a m o u n t  o f  s t a t e  m o n e y  u s e d  to f i n a n c e  a 
c o n t r a c t  of a n o n - p r o f i t  c o r p o r a t i o n  is $ 5 0 , 0 0 0  or m o r e ,  the 
b i d d i n g  a n d  p r e f e r e n c e  p r o v i s i o n s  o f  A S  3 7 . 0 5 . 2 3 0 ( 1 )  ap p l y .  
T h i s  is new.
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Sec. 2 6 . " o  q u a l i f y  for r e c e i p t  of a grant, a m u n i c i p a l i t y  
m u s t  c o m p l y  w i t h  the b i d d i n g  a n d  p r e r e r e n c e  p r o v i s i o n s  of 
A S  3 7 . 0 5 . 2 3 0 ( 1 )  i n  the a w a r d  of a c o n t r a c t  if $ 5 0 , 0 0 0  or 
m o r e  of the c o n t r a c t  is f i n a n c e d  w i t h  the g r a n t  or o t h e r  
s t a t e  .ioney. T h i s  is a n e w  r e q u i r e m e n t .

Sec. 2 7 . To q u a l i f y  for r e c e i p t  of a grant, a n a m e d  
r e c i p i e n t  m u s t  c o m p l y  v i t h  the b i d d i n g  a n d  p r e f e r e n c e  
p r o v i s i o n s  of AS 3 7 . 0 5 . 2 3 0 ( 1 )  i n  the a w a r d  of a c o n t r a c t  if 
$ 5 0 , 0 0 0  o r  m o r e  of the c o n t r a c t  is f i n a n c e d  w i t h  the g r a n t  
or o t h e r  s t a t e  m o n e y .  Th i s  is a n e w  r e q u i r e m e n t .

Sec. 2 8 . In the a w a r d i n g  of a c o n t r a c t  to an  e n t i t y  in an
u n i n c o r p o r a t e d  c o m m u n i t y  the D e p a r t m e n t  of C o m m u n i t y  and
R e g i o n a l  A f f a i r s  m u s t  d e t e r m i n e  if t h e r e  is an i n c o r p o r a t e d  
e n t i t y  that wi l l  agr e e ,  a l o n g  w i t h  o t h e r  t h i n g s  r e q u i r e d  b y  
e x i s t i n g  law, to a w a r d  a n y  c o n t r a c t  of $ 5 0 , 0 0 0  or  m o r e  
f i n a n c e d  b y  the g r a n t  in a c c o r d a n c e  w i t h  the b i d d i n g  and 
p r e f e r e n c e  p r o v i s i o n s  of A S  3 7 . 0 5 . 2 3 0 ( 1 ) .

S e c . 2 9 . T e c h n i c a l  a m e n d m e n t s  are m a d e  to the s e c t i o n
p r o v i d i n g  for a w a i v e r  of p r o v i s i o n s  r e g a r d i n g  p u b l i c  
c o n t r a c t s  in an a r e a  i m p a c t e d  b y  a n  e c o n o m i c  d i s a s t e r  so 
t h a t  c i t a t i o n s  a r e  to s e c t i o n s  d e a l i n g  w i t h  c o n t r a c t s  of 
u n d e r  $ 5 0 , 0 0 0 .

Sec. 3 0 . T h e  b i l l  is e f f e c t i v e  J u l y  1, 1982.

T R C : 1 j b
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REVISED

SENATE STATE AFFAIRS OOM-nTTEE S D g D U L E

TUESDAY 
March 23 /
1:30 prrv SB 45 Surety bonding exceptions

Shall Contractor Surety Bonding Corp.

Contracting, procurement and ocrpotltlvo bidding 

l̂ tudy of contracting for state services}

- JBelivcry of state sarvier̂ ]

JWard of state contracts to minority groups 

" {Appropriation for study of state contracting] 

incentive to hire older Alaskans 

Carrittee on &plcyrwnt ar.d Productivity 

Recordkeeping requirements fur surety insurers

THURSDAY 
March 2$
1:30 pm Further consideration of bills listed above

Ccnrritteo meetings will be conducted in the Senate State Affair* 
Camittoo Roam, 423 Capitol.



N X 1
i

complete covea;  oti r a n  your commercial and personal needs

Pate Insurance Agency, Inc.
P.O. BOX 257* HOMER. ALASKA 99603

PHONE |«0 7 ) l i M l t l  
TELEX (tft l t l t ;

April 23, 1981 *

The Honorable Senators 
Fischer and Stinson 
"he State Senate 
Juneau, Alaska

Re: Senate Bills 414, 41S

Dear Senators Fischer and Stinson:

It was with 9reat interest that 1 read the above captioned bills. 
Unfortunately, X was out of the state during the teleconference 
which was recently held to discuss the presentations: however, 
after reviewing the conference with cose of those who were in 
attendence, there are a couple of points 1 would like to bring 
to your attention.

X don't think that anyone invoved in the bonding sarkets in this 
state can deny the fact that there is a real p t o b l v  currently for 
the contractor atteaptir? to operate in the 10 to $Su* 000 range 
of bidding. 2n moat instances contractors operating on jobs that 
r*ouire bonds in excess of $500,000 already have standard bonding 

g secured: however, even In these areas there is s o a s t i M i  
ilty. The current SBA market is simply not responsive to 

the n?eds of our local contractors. Their current restrictions 
are not realistic. The service which is general'y provided is 
neither prompt nor professional. And. their general approach aoe^s 
geared to contractors operating In the southern 48 states, but, 
allows little regard for the seasonal type of contracting that is 
don** in Alaska.

I an extremely hesitant to recommend that the State become involved 
in any insurance practices. Certainly bonding is an area of insurance 
that requires a great deal of care and expertise. However, if it 
were possible for the State to establish a specific fund to secure 
performance bonds for contractors operating in the 90 to 9500,000 
range, and then util It# the existing Insurance expertise available 
through local agents licensed to do business in this state, I believe 
that a realistic program could be developed that would not only aolve 
Hie needs of our contractors, but also, avoid the State's intrusion 
on an area traditlonally controlled by private enterprise. After all, 
the SBA la new guaranteeing SOI of most existing bonding. Whv can't 
the State attune this position and guarantee 10CI of the bonding?
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It would naturally be extremely important that this program be 
monitored very closely, and that there be definite guidelines 
that would have to be followed.

I believo that you are in a position to tailor a specific program 
to meet a very obvious need. After all,it is the small contractors 
of this state that provide the backbone of our construction industry, 
and th«y certainly deserve our consideration. 1 would appreciate 
hearing from you further on this matter, and will most anxiously 
watch both of these bills as they work their way through committees.

Thank you for your time and consideration.

Sincerely.

J. Michael Pate

J HP/baa .



FISCAL NOTF.

I. REQUEST f t  E  V  \  S  E  0
Bill/Resolution No. SB 415______________________________________________________   .
Title An Act delating to Contracting and Procurement Procedure...
Requeued hu FischerS Sllmson Date Apriraa, 1981

THE LEGISLATURE OF THE STATE OF ALASKA
** . TWELFTH LEGISLATURE

II. FISCAL DETAIL 
Agency Affected Oepar’jnent of Adnlntstrdtlon  

l~Generai Govemaent IProgram Category Affected _ __________________________________
BRU. Program, or Subprogram(s) Affected General S erv ices  -  A dm inistrati ve S erv ices  
(Note If more than one budget component is affected, separate line«iicm amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands o f  Dollars)

FY 81 FY 82 FY 83 FY C4 FY 35 .F Y 8 6
m g PERSONAL SFRVICES 45 .6 49.2 53.2 57.5 62.1
TOO TRAVEL
WO CONTRACTUAL 168.0 _ 73.4 79.3 85.7 92.5  .
400 COMMODITY S 1.5 1.6 1.7 2 .0
<00 ECU1PMENT 3.6 3.9 4 .2 4 .5 4
tfQ LAND A STRUCTURE
WO GRANTS. CLAIMS. ETC

218,7 j t f i  1 i i8 .4 149.6 161.5
TOTAL

FUNDING (Thousands of Dollars)

GENERAL FUND 218,7  ! 128.1 138.4 149.6 161.5
P tU tR A L F U N D S
OTHER (Specif% Fund Source!

1

POSITIONS

f u l l t i m e 2 j 2 1 2 1 2
PART TIME
TEMPORARY . . . 1 1

III ANALYSIS (See Fiwal No«» ."reparation ImtriKtxms. Section III)

Jr.* con tractu  s e r v ic e s  expenditures includk computer ire  I ton and top I corn la  l i o n  of  
(hr required c e r l i t i r d  l i s t s .  It a l s o  includes funds to  r e v ise  and rep rin t  e x i s t i n g  pan- 
p ftle lS  and brochures to  r e f l e c t  Statuary changes and to conduct a d v e r t is in g  to infora 
M inority  b u s in e sse s  of the new r e g u la t io n s .

IV. DATt . . . f r f l l  I l f lL

Onpiul
«-

U p u n . t f  Trnance 
(Sodttt and Stanaerment 
Pnm r S p o n m  t fu»t  W t^ a to e  Namedl

P ^ t P A R l D  I V  , 
AGENCY fr ^ r t r -g n
PHONE 4

L&ui vf&XluraJ? / t y —
l o c a l  a ! A m ia i i l fa l ie f l____________

flSCher

))-00l l«lr* U / # 0 )



PO S IT IO N  TITLE

Administrative Support Technician II
TYPE o r  POSITION

PFT
S T A F F  M O NTHS

U _____

RP No. PCN N o.

R A N G E /S T E P
8B

BARG . U N IT .
G

PRIORITY

L O C A TIO N
Juneau

FORM 12 PAGE/LINE

■ -'//S/S'''-

N R

A PPR O  V. OI3APP.

' ■ - *

w- -

II

14

TY P E  O F  E X P E N D IT U R E AM O U N T
1

P E R S O N A L  S E R V IC E S
s a l a r y  1 ,433/mo.
B E N E F IT S .1579
FICA M U .
HEALTH INS 1 5 0  X I ?

17,196

'2,715'

1 .800
T O T A L  P E R S O N A L  SER V IC ES L‘» 22.8

T R A V E L 02
10 C O N T R A C T U A L r*! • .  - 3.0

COM M O DITIES
12 EQ U IPM E N T U L
n OTHER

T O T A L  COST 1

CODE F U N D IN G  SO URCE

' r-> F E D R C P T S  I ’ " ' ’

’ ■ f.l MATCH. ■ J
IT G EN  F U N D  j
•n 902 ! - A  f i e r i  3. . .  J 28.1
19 P G M n C P T S
20 OTHER

ill CONTINUATION

FOR B & M  USE 0MLY22

4A Kt' NlWflKfc ...

JUSTIFICATION:

The purchasing section is presently backlogged, 
no flexibility to assume further requirements.

There is

This position will evaluate applications for the two 
lists, update listing, review requirements for preferences, 
and maintain minority purchase records. In addition they 
will provide copies and updates of the certified lists to 
other groups covered by the legislation. They will also 
complete the additional standard clerical tasks necessitated 
by adding new groups on interested parties to the system 
and involving more complex and time consuming bid awards.

AGENCY PROGRAM

13 REQUEST FOR  N E W  
P O S IT IO N

DRU FY 82
COMPONENT

Pa 0' REV ISED
DATE



1
POSITION TITLE

Clerk Typis III A

RANGE/STEP

88
BARG. UN IT .

G
LOCATION

Anchoraqe AGOV:.

APrttov. 'OIUAPt■y %JLyjy 
-'

2
TYPE OF POSITION

- - P F ______ 4

STAFF MONTHS

. I? A

RP No. PCN No. PRIORITY

A

FORM 12 PAGE/LINE

LEG.

3 TYPE OF EXPENDITURE AMOUNT JUSTIFICATION:

1 2 3

4

PERSONAL SERVICES:

s a l a r y  1,433/mo. 17,196

The purchasing section is presently backlogged.
There is no flexibility to assume further requirements.

5 BENEFITS .1579 2.715
6 FICA .0613 1,054 This position will evaluate applications for the two
7 HEALTH INS. 150 x 12 1,800 1ists, update 1isting review requirements for
8 TOTAL PERSONAL SERVICES 01 4 22.8 preferences, and maintain minority purchase records.
0 TRAVEL •1? 4 In addition they will provide copies and updates of
10 CONTRACTUAL 4 4 .  0 the certified lists to other groups covered by the
11 COMMODITIES (VI 4 1 . 0 legislation. They will also complete the additional
12 EQUIPMENT on 4 _ _ _ _ _  1 . 8 standard clerical tasks necessitated by adding new
13 OTHEP groups on interested parties to the system and
14 TOTAL COST 29.6 involving more complex and time consuming bid awards.

l=£li£E IS .

OTHER

_CONIiNl)A.LIQri
ABBmfltL.— ,

FY

CODE FUNDING SOURCE

FEORCPTS. ■ V'V
GF MATCH.

GEN. FUND ! ' ,n  '

PGM RCPTS U .l'M

AGENCY Administration pnOGRAM

1 0  REQUEST FOR N E W  
POS IT ION.

COMPONENT

Centrili/ed Administrative Services

General Services

Purchasing

REV ISED
DATE

n* i • v-i. mi
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TW ELFTH L E G IS L A T U R E

113CA L  NOTE.

I. R E Q U E S T  £ £ V I  S E D
Bill/Resolution No. SB 415_______________________________________
Title A Act Relating to Contracting and Procurement Procedure...
Requested bv Fischer & Stimson Date April 23, 1981

II. FISCAL D ETAIL
Agency Affected All 
Program Category Affected A H
BRU, Program, or Subproeramts) Affected ATT
tNote: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)

E X P E N D I T U R E S  (Thousands of Dollars)

FY  81 FY 82 F Y  83 FY 84 FY 35 . FY 8 6

100 P E R S O N A L  SERVICES
200 T R A V E L
300 C O N T R A C T U A L
400 C O M M O D I T I E S
500 E Q U I P M E N T
600 L A N D  &  S T R U C T U R E S
700 GRANTS. CLAIMS. E T C  _
*** Additional Costs of Gooes 5,500.0 5,940.0 6,415.2 6,298.4 7,482.7

T O T A L  & Services

F U N D IN G  ( T h o u s a n d s  o f  D o lla rs )

G E N E R A L  F U N D 5,500.0 5,940.6 6,415.2 6,298.4 7,482.7

F E D E R A L  F U N D S
O T H E R  iSnecifv Fund Source)

POSITIONS

F U L L  TIME
P A R T  TIME
T E M P O R A R Y

111. A N A LYSIS (Sec Fiscal Note Preparation Instructions, Section III)
The exact fiscal impact of this bill is difficult to analyze due to lack of suffi­

cient data to evaluate vendor response to changes in purchasing preferences. Some out 
of state vendors will drop out of bidding thereby reducing competition and providing 
increased prices. We project increased costs o f goods and service to be approximately 
I OX* for FY 82 and we assume state expenditures will increase 8X a year. We feel both 
t re  conservative estimates.

The increased costs which we have identified will have to be absorbed by each 
individual agency. This fiscal note is not a request for an additional appropriation 
to the Department of Administration or any other Department but reflects what we 
estimate the costs that this bill could be to all state agencies. This will be re­
flected in their reduced purchasing capabilities. Agencies will either find additional 
funding within their existing budgets or procure less goods and services or in some cases 
rot procure those goods at this time and submit larger budget requests in future years.

IV. D A T E  April 23. 1981

Ongmal:
cc;

Legislative Finance 
Budget and Management 
Prime Sponsor (First Legislator Named)

P R E P A R E D  BY „___
A G E N C Y  ^  
P H O N E  465-2250

George Elgee
rtment ot Administration

Fischer

33— -01 (Rev. 12/80)



(The National Association of State Purchasing Officials, who oppose 
any local preference statutes, estimate that a bidder's preference 
raises the cost of doing business proportionate with the preference.)

From a purely professional purchasing standpoint vendor preferences 
are not condusive to good purchasing practice nor in the purchaser's 
best interest. We are sympathetic to the idea of stimulating 
various sectors of business, however we do not believe this is the 
correct vehicle. A vendor preference is a weak and easy approach 
to the problem which will not solve it. The preference is little 
more than a token gesture of appeasement to an interest group.
Open competition is the backbone of our free market system. To 
reduce or eliminate it adversely affects everyone.

PURCHASING PREFERENCES

PRO'S

- New jobs are created.

Businesses are encouraged to 
locate within the State.

CON's

Arguably unconstitutional as a 
barrier to interstate commerce.

In direct conflict with the 
principles of competition arid 
precludes the purchaser trom 
obtaining the best competitive 
price.

Kany bidders who otherwise would 
be interested are discouraged 
from competing and potential 
sources of supply are reduced.

Preferred bidders feel more 
secure and have less incentive 
to submit their best prices when 
a free competitive market is 
absent.

Results in higher costs to 
taxpayers, prices usually are 
increased by the amount of the 
preference.



5 44.33.285 A l a s k a  S ta tu te s 5 44.33.300

Sec. 44.33.28S* Action by governor. The governor may, upon 
recommendation of the commissioner o f commerce and economic 
development, designate by proclamation an area as an area impacted 
by an economic disaster. When an area is ao designated, assistance 
grants shall be made by the Department of Commerce and Economic 
Development ns provided in AS 37.11.100 and the governor may recom­
mend in his budget submission that capital projects planned for the 
area be accelerated and that new projects be funded for the area. The 
proclamation may provide that waivers of capital projects 
requirements, as authorised in AS 44.33.300, become effective only to 
the extent set out *’ *» proclamation. (§ 1 ch 277 SLA 1976)

Sec. 44.33.290. jyment preference, (a) In the performance
of contracts a' u me state in an area impacted by an economic 
disaster, resident* „• area shall be employed where they are avail­
able and qualified that the economic effects of alleviating the disas­
ter will be maximiied. If resident labor is not available, the contractor 
shall inform the Department of Labor of the number of additional 
workers needed, the positions to be filled, and the efforts made at 
recruitment in the area. If the Department of Lu^or is satisfied that a 
good fai*.’-. * *brt has been made by the contractor to hire residents of 
the area, it may issue n certificate allowing other hire for designated 
positions. A clause requiring these provisions shall be part of each state 
contract awarded.

(b) Wages paid for employment under this section shall be in 
conformance with the minimum rates of pay schedule published by the 
Department of mbor in accordance with AS 36.05 030. (5 1 ch 277 SLA 
1976)

Sec. 44.33.295. Contractors' preference. If the department 
determines that there are contractors in an area designated as an area 
impacted by an economic disaster and who are qualified to perform a 
contract, preference to the extent feasible shall be given to those 
contractors under regulations adopted by the deportment. (§ 1 ch 277 
SLA 1976)

Sec. 44.33.300. Waiver o f  certain provisions. When the governor 
has by proclamation declared an area impacted by an economic disas­
ter, the following provisions regarding public contract! may be waived 
to the extent specified in the proclamation:

(1) the requirement of a contractor's bond as prescribed in AS 
36.25.010 may be waived if the contract amount does not exceed 
3100,000;

(2) the public bid requirements as contained in AS 19.10.170, 
19.10.190,19.30.191(b). and AS 35.15 010 — 35.15 030 may be waived 
if the contract is to be penormed by a contractor whose principal office 
ia in the designated area and the contract amount does not exceed 
150,000;

100
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(3) the general policy to require all construction to be under bid 
contract as contained in AS 35.15.010 may be waived if the contract is 
to be performed by the state, another governmental entity, or a 
nonprofit entity. (§ 1 ch 277 SLA 1976)

Sec. 44.33.305. Regulations. The department, after consultation 
with the Department of Labor may adopt regulations to implement AS 
44.33.285 — 44.33.310. (5 1 ch 277 SLA 1976)

Sec. 44.332)10. Definitions. In AS 44.33.285 — 44.33.310,
(1) "base period” means any 10 years after 1950, not necessarily 

continuous, and if the economic disaster is caused by a fisheries failure 
the period shall consist o f years during which a fishery produced at 
economically representative levels as determined by the Department of 
Fish and Game;

(2) "department" means the Department of Commerce and 
Economic Development;

(3) "economic disaster” means that the annual income to wc ters in 
the designated area dropped below the average annual incom for the 
base period for workers in the designated area und the drop in income 
is of such magnitude that the average family income of all residents of 
the designated area aa determined by the department is below the 
Federal SociJ Security Administration Poverty Guidelino, adjusted by 
the department to reflect subsistence economic pat4 3 and appropri­
ate coat-of-living differentials; the availability of alternate 
employment shall be considered in determining whether an economic 
disaster has occurred under this paragraph. (§ 1 ch 277 SLA 1976)

Article 8. Residential Care Facility Revolving Loan Fund.

F a c tio n  S e c tio n
320. R eiiden tU l care  facility revolving 350. Loan term *

loan  fund 360. E lig ib ility  for loana
330. Power* and du tiee  of the  d ep artm en t 370. Sale o r  tranafe r of m ortgagee and

in  ad ti r u le  rin g  the  fund  note*
340. Purpoaa of loan* 380. Definition*

e governor 
imic diaaa- 
be waived

>ed in AS 
lot exceed

19.10.170, 
be waived 

eipal office 
not exceed

Sec. 44.332)20. Residential care facility revolving loan fund. 
There is established in the Department of Commerce nnd Ecor omic 
Development a residential care facility revolving loan fund to carry out 
the purposes of AS 44.33.320 — 44 33.380. The fund may be used or 
no other purpose. (J 6 ch 153 SLA i978)

Sec. 442)32)30. Powers and duties o f  the department in 
admir/vtering the fund, (a) The department may

(1) make loi s for the construction, renovation, nnd equipping of 
residential can. .acilities;

(2) promulgate regulations necessary to carry out the provisions of 
AS 44.33.320 — 44 33.380.
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I Hi- LLCJISLA1 U K k  UP IHk M A ir U n m SK X
TWELFTH LEGISLATURE

■DSCAL NOTE

I. REQUEST 
Bill/Re,solution No.
Title An Act Relating to Contracting and Procurement Procedure..,
Requested by Fischer & Stimson Date April 10, 19(fl~

II. FISCAL DETAIL 
Agency Affected _ A ll
Program Category Affected, 'Z 'T
BRU, Program, or Subprogram^/ Affected A11
(Note: If more than one budget component is affected, separate line-item amounts and funding for each 

component in the analysis section.)
EXPENDITURES (Thousands o f  Dollars)

FY 81 FY 82 FY 83 FY 84 FY 85 .FY 36
100 PERSONAL SERVICES 45.6 _ 49 .2 53.2 57.5 62.1
200 TRAVEL
300 CONTRACTUAL 168.0 73.4 79.3 85 .7 92 .5
400 COMMODITIES 1 .5 1 .6 1.7 1 .9 2 .0
500 EOUIPMENT 3.6 3 .9 4.2 4 .5 4 .0
600 LAND & STRUCTURES
700 GRANTS. CLAIMS. ETC.
A d d ition a l Costs fo r  fioods & a.50QJ)QQ 5.940 .000 6 .415 .200 6 .928 .416 7 .482 .68 9

TOTAL Services

FUNDING (Thousands o f  Dollars)

GENERAL FUND 6.500.CJ0 5,940 .000 6 ,415 ,200 6 ,928 .416 7 ,482 .689
FEDERAL FUNDS*
OTHER (Specify Fund Source)

POSITIONS 

FULL TIME 2 2 2 2 2
PART TIME
TEMPORARY

III. ANALYSIS (See Fiscal Note Preparation Instructions. Section 111)

The exact fiscal impact of this bill is difficult to analyze due to lack of sufficient 
data to evaluate vendor response to changes in purchasing preferences. Some out of state 
vendors will drop out of bidding thereby reducing competition and providing increased prices. 
We project increased costs of goods and service to be approximately 10X* for FY 82 and we 
assume state expenditures will increase 8% a year. We feel both are conservative estimates.

The contractual services expenditures include computerization and implementation of 
the required certified lists. It also Includes funds to revise and reprint existing pam­
phlets and brochures to reflect statuary changes and to conduct advertising to Inform 
minority businesses of the new regulations.

IV. D A T E  April 20. 1981

Original; Legislative Finance 
cc: Budcet and Manaucment

Pnmc Sponsor (First Legislator Named)

.•REPARED 
ACCN C Y _
P H O N E  - 465-2250

BY George E]geg-- \ K l  
Department orTldmlnlstra^

qo

ion

OOI (Rev. 2 -1/80)



(The National Association of State Purchasing Officials, who oppose 
any local preference statutes, estimate that a bidder's preference 
raises the cost of doing business proportionate with the preference.)

From a purely professional purchasing standpoint vendor preferences 
are not condusive to good purchasing practice nor in the purchaser's 
best interest. We are sympathetic to the idea of stimulating 
various sectors of business, however we do not believe this is the 
correct vehicle. A vendor preference is a weak and easy approach 
to the problem which will not solve it. The preference is little 
more than a token gesture of appeasement to an interest group.
Open competition is the backbone of our free market system. To 
reduce or eliminate it adversely affects everyone.

PURCHASING PREFERENCES

PRO'S

New jobs are created.

Businesses are encouraged to 
locate within the State.

CON's

Arguably unconstitutional as a 
barrier to interstate commerce.

In direct conflict with the 
principles of competition and 
precludes the purchaser from 
obtaining the best competitive 
price.”

Nany bidders who otherwise wt Id 
be interested are discouraged 
from competing and potential 
sources of supply are reduced.

Preffered bidders feel more 
secure and have less Incentive 
to submit their best prices when 
a free competitive market is 
absent.

Results 1n higher costs to 
taxpayers, prices usually are 
Increased by the amejnt of the 
preference.
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Anchorage d
FORM 12 PAGE/LINE
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The purchasing section is presently backlogged.
There is no flexibility to assume further requirements.

This position will evaluate applications for the two 
lists, update listing, review requirements for 
preferences, and maintain minority purchase records.
In addition they will provide copies and updates of 
the certified lists to other groups covered by the 
legislation. They will also complete the additional 
standard clerical tasks necessitated by adding new 
groups on interested parties to the system and 
involving more complex and time consuming bid awards.

AOENCY Administration PROGRAM Centralize! Administrative Services 

General Services
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MEMORANDUM State of Alaska
0ATL April 20, 1981

Pill NO.

TKlKPnO M  m o

•outer Hinority/Fonalo Buoi- 
noofl Enterprise 
Legislation 
6B415

Hero is a package of materials prepared in anticipation of your 
State Affairs Committee session on April 21. Those are the 
materials wo promised you during tho comaltteo hearing on April 
16 to lnplonent several recommendations we discussed in our 
testimony.

Preamble and findings

tie suggested that remedial legislation of this type can be 
insulated from legal challenges based on a reverse dis­
crimination theory by having the legislative body make 
clear the problem for which it is providing a remedy. One 
way to do this is with a preamble in the bill in which the 
legislature makes specific findings. Attachment A is 
draft language, largely taken from a bill we saw in an 
earlier legislative session, which you night like to use 
for ideas. You will nave to fill in specific details, 
and, as will be seen below, include findings with respect 
to female business enterprises also. If you wish to 
compare with census dsta you can refer to the preliminary 
1910 data showing that approximately 2S% of the Alaska 
population is now composed of minority people.

The Committee could also consider releasing a report with 
findings upon which Alaska's courts can review and rely on 
for legislative intent. t know that certain kinds of 
reports »tr used by courts this way In Alaska and certain 
other kinds of reports »r« not. You should consult with 
the legislature's advisors about the form such a report 
must take in order to la respected by courts as legisla­
tive intent.

Attachment II is a copy of the full 1 love decision in which 
th*» ftuprem* Court analysed timiTaf federal legislation, 
we have highlighted both the standards which the Supreme 
Court use I m  reviewing the legislation and the specific 
findings which the Congress -.ado. ! am catling these to 
year attention to a c g a a m t  p i r  staff with the principles 
•hl-ch courts apply l« looting at this type of legislation* 
and to give further ecamplea gf the types of substan-

to; Sonator Vic Fischer

Niol Thomas
executive Oiroctor 
Hunan Rights Commission



Mono tc. Vic Pischer 
April 20, 1981 
Page 2

tivc findings which a legislative body can nako a? a 
justification for adopting legislation of this type.

One comment in the Pul 1 llovo decision vote? that the
legislation was acceptable because it was limited in scope 
and duration. You could provide for tnis by Including a 
sunset provision in the bill. Me suggest * sunset roviow 
after five years, but not less.

P o n a l e  Business Enterprises (PBE's)

Me suggested, with the apparent concurrence of Senator 
Stinson, that businesses owned and operated by fomalos 
should also be included in this bill on the theory that 
these businesses have experienced many of the types of 
problem of discrimination which minority business enter­
prises face. Mo suggested thrt to the extent thst POP's 
are included, however, the goals for then must be sot 
separately from the goals for minority business enter­
prises. Otherwise, as tho fedoral experience has indic­
ated, there Is a substantial risk that goals for a com­
bined PBP/HDE group will be consumed nearly exclusively by 
the PBP's to the disadvantage of the minority flrrs. 
Attachment c is paste-up of the existing bill with our 
suggested revlslors. Ao you can see, we have suggested a 
101 goal for tho PBP's which operates independently of the 
existing 29% goal for KBP'a.

More La s hypothetic*! which demonstrates how this system 
would work. Suppose the low bidder was a white male owned 
firm which bids a job at S100. The PBC bid is >114 and
the MB*: 511V. If the 10% goal for that fiscal year for
rBP's has mot been achieved, the PBC geta the job because 
it falls within the IVi bidders preference and Is lower 
than MBC bid. If tno POP goat has boon reached by that 
time, the MBP would get the job. I Tho fftP would have had 
to bid it at 1*9 to get It If the POP goal had been met at 
tha* time.» in other words, the PBC and MBC'a compete 
with each o ‘,h«r until the goal for either has been reached. 
At that point, each of these groups competes on an ogual 
footing with mo bid preference as against other firma.

Pmftnitlon of MBP'a/rfiC's

Me suggested tha* the existing definition of MMr's be 
amended to lit to the gualif lest ton standard the r e t i r e­
ment that the firm be mama pel by minority people tor. in 
thj C 4 M  of rit’a, b / female'jl or

on its May toward that objective 
acceptable affirmative action plan. Me have 

past# up d r a f’ ox Attachment C •
through an

I},*#**! language in the



April 20, 1981 
Page 3

You will notico that wo have not tried to go to groat 
length in the legislation to define tho details of how 
this should work, beyond articulating the principle. 
Those details strike uo as something which should bo left 
to tho Administration to provide for by regulation. Wo 
havo also inserted the suggestion made by others that tho 
qualification program be administered by tho principal 
department which lets the contracts, tho Department of 
Transportation, instead of Administration.

Zf you or any of your staff have any questions of us 
during your session on April 21 we will bo available in 
Anchorage at 276-7474.



A T T A C H M E N T  " A” I

S U G G E S T E D  P R E A M B U L A R Y  L A N G U A G E  F O R  M I N O R I T Y

and

F E M A L E  B I D  P R E F E R E N C E  P R O V I S I O N S  O F  SB  415.

L E G I S L A T I V E  F I N D I N G S .  R e l i a b l e  t e s t i m o n y  i n d i­

c a t e s  a n d  the l e g i s l a t u r e  finds t h a t

(1) the A l a s k a  m i n o r i t y  a n d  f e m a l e  b u s i n e s s  

c o m m u n i t i e s  s u f f e r  e c o n o m i c  d i s t r e s s  b e c a u s e  t h e y  r e c e i v e  

a d i s p r o p o r t i o n a t e l y  low p e r c e n t a g e  of  c o n t r a c t s  a w a r d e d  

b y  t h e  state;

(2) while rainontif- comprise 25t of Alaska's 

population according to current 1980 census figures, the 

most recent data from the Executive Branch indicates that 

loss than ______1 of State contract dollars was realized

by minority business concerns. Despite the increasing in­

terest among women in owning and operating their own bus­

inesses, less than  I of State contract dollars was

realized by fomale-owned and operated buslrcss concerns;

(J) those inequities contribute to the high rata 

of unemployment in the minority community, and to underemploy­

ment among women;

(4) these inequities limit tho aspirations of 

minority ani female children to bocome loaders in business, 

government, and service to all poople;

(51 the d :sproportinately high unemployment among 

minority and female workers can b© reduced through tho award­

ing of state contracts to minority arid female businesses; 

and

(6) It is in the public interest that the princi­

ples relating to the oncouragenont of minority enterprise 

emtod^ed in the Public Works Employment Act of 1977, p. L. 

9S-2i, be extended to all procurement by the State in order 

to place minority and female businesses on a more *qui»*ble

footing with tespect to State contracting opportunities.
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The Supreme Court decided:

LA B O R — O ccupationa l Hea lth

Decuion by U.S. Court o( Appeals Tor Fifth Circuit that 
Labor Secretary exceeded his standard-setting authority under 
Occupational Safety and Health Act by promulgating standard 
which limited permissible employee exposure to airborne con­
centrations of benzene to one part per million and which pro­
hibited dermal contact with solutions containing benzene is 
affirmec (I-dustnal Union Department. AFL-CIO v. Ameri­
can Petroleum Institute, Nos. 78-911 & 78-1036) page 5022

MCOIA LAW—Fair trial Fi h  Praaa

Press and public base right of access under First Amendment 
to  a t t e ' :  cr minal trials and may not be excluded from such 
trials merely upon agreement of trial judge and parties in ab­
sence o f ans findings sufficient to overcome presumption of 
or<n tr  a il  iRschrsond Newspapers. In c . v. Virginia, No 
79.J41I     rage W ff

P U IilC  W O M B —fe d e r a l f.*rtal.ng

business enterprise" prttsmon of 1977 Public 
'A res t -ig.osmrni Act, pn sides that, absent ad/rums-
” r  e > iM r . at least ten percent of ans gram thereunder foe 

.ei •«* ; works p rofess "shall be cspended foe m inonu 
* .i e>e t* errrtses." d «s m i isolate equal pesrtectron goirjat- 
tes .» s..*sutuirO« . I utilise s Mut/nick. Vo

.............. pag*4«-9

f  • •  fO aM  m« e9 W  » »*•♦ N* t  f * • m «
. « < Oa I VgNri M^s I M M  M

•  4 #*s h h  4 l l m ^ s  1 * v i  *4 ^
«ee*^4s «  ,H  * «•« I *• ••

• • •« mm H m+m ^  9  v  f«  • •
• • * !*•

F u l l  T e x t  of Op i n i ons
No. 78-1007

H. Earl Fullilove e t a].,
Petitioners, ^  ^  Certiorari to the

v' | United Staten Court of Ap-
Philip M . K lutrnick, SecreUry ^  for ^  Circuit

of Commerce of the  United
Staten, e t al. I

(July 2, 1080]
Syllabus

T V  "m inority businem enterprise" (MBF.) provirion of the Public Works 
Employment Act of 1977 (1977 Act) require* tha t, abrent tn  adm in istn - 
tive waiver, a t least 10%  of federal funds granted lo t loral public works 
projects m utt be used by the atata or local grantee to procure service* 
or fuppbea from buomesons owned by m inority group members, defined 
i t  U nited States citisena "who are Negro-*. Spanish-apeaking. Orientals, 
Indiana, Eskimos, an d  Aleuts." U nder im plem rnltng regulations and 
gudeim es, grantees an d  tV ir  private prime co n tra rto n  a r t  required, to  
the eeten t fraeiUe. in fulfilling I'.e (Of? M B E  requirement, lo  t r  k out 
ail asa ilib le , qualified, bona fide MBK'r, lo  provvle leehmral asstalar * 
u  needed, to  lower or wtive bonding requirem enit where feasible, to 
•elicit th* aid of the  Office of M inority Bunnrw  E n 'ern tisr, the fimatl 
Bun-eee A dm irw iration, or other sourer* let arriettng M ill.a  in obtain- 
I f f  r-quired working capital, and lo gise gu idm rr through the  uitnesrws 
of th e  bidding proves* T V  adm m wrratise program, which recognise* 
I V t  ronlrscte wi!1 be awsrded la  bona file  MBIT* even though they are 
re t  I V  lowest btddrev if I Sett bsde reflect merely attem pts lo  rover rosta 
tsflatrd  by tV  prevent efforts of p tw r dwarfs snu g *  and durfim m atien, 
prastdf* for h s ^ n s g  grantee applwataows foe adminMStattv* w s i .t r  of 
I V  10% M BE requirement oa a esse-by-eaoe Iw.sr if * le»r.b .Iiti i* 
drseofterrsted by • slsowwq th a t, derp.it if f ie n u tiir  effort*, Itsrh I n r l  of 
y trtw ipaiaM  esnrwr be arh trsrd  without departing f ra n  the pecgrim '* 
eS qevlurt T V  p to g u m  slaw pro. vies aa  t d a u n n tn t i t r  m eeV aw ia ta  
ensure tV l  only V im  Ade M ill e are nsrtwspsaaed fit IV  program, and 
la  pros err waywrt p a rtt-sp a ln a  by mtaalriy firm* whose ainrtv <o (wbbe 
tvu  etetm g s |p h i i H i i a s  is oos tmpatred Iq  t V  effect* of p r a t  
i n f i l l .

Petitieaefi. searesl s w - n ta o r  wI rwewtrsMtiow reamrioe* and n b .  

reotrsrtwr* sod a firm r-*,e*d ms W ilin g  srn.dsima sad s.r eaadt- 
i-**q  work, lied  -sort foe drotarsioev and it .,..— liv e  erV f in  Fnt>e»l 
r * r iH l Coues i l i q a e  t i l l  t V r  1st tw.triood er*ewn-e mywrs doe 
ft e» tor.ewrewt rf the MBE f**ja-r*mewl in )  that the MBE r . —a  

ra  Its foe* sedited swler o 4  tV  Iq a . I  Tr. in t o *  C lr 'o r r i  I V  Tr-.*. 

Irvwtt. l a n d a r r l  s M  1V  os*wrl pewSniiw* e« a |* * r il ef I V  f M  
C-sHoe f t . Vw f  d’k Xmawdwr*. T V  fVeewt C. *rs . -k*K tV  

ta ld .r t  ad IV  M n r  r v r u a .  and l ie  Cowet tf A p je .i. s f i l 

H r t  T V  iwdgmor* 

v t  r  a  % » ( i
Its  f a a r  lre*»r* Be» r* j>e*| h  Mo li m ry ttarrr* n d  Its 

J t t n q  B e a m  r r a r H M  'V i  tV  MBT vww-w.ua •> >V 1*77 Art 
aa r*f (*»* kmm r /i  .»(*<* lie  rw u .o i.n a

V lT t » '* • o a M a u l a u iU r  a n iu w i  iU .W o .1  -s* W 
vt.al • 1 1 |. O* WOW WO ffoa m . *111 f\* DUkH I V  >1*1
w o  r e t  —  as* a o . .  . 0  * o  I  s * .  s«s M .  t - f . u l  *» *#  

•m o w  m I s . o o t  i n  o a  . o * . * . .  «t w o  * U ) .  V *  < w o o d  M e n  

a ( a w n  l a M t l o  , ' « t l  III »»•

fniMi 4 41 L V  *979

> ffika *•«•••*»
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( 1 ) Mewed against the legislative and adm inistrative background ef 
the 1977 A rt, the legislative objectives of the  M BE provision, and the 
adm inistrative program  thereunder, were to enaure—without mandsticg 
the allocation of federal funds according to inflexible percentages solely 
based on rice or ethnirity— th a t, to the extent federal funds w e t 
granted under the 1977 Act, g n n tee s  who elected to  participate term'd 
not rm nloy procurement practices that Congrera had decided m ivit 
result in  perpetuation of the effect! of prior diacriraination which had 
impaired or foreclosed access b y  m inority businesses to publie contract­
ing opportunities.

(2) In  conridering the constitutionality of the  M B E provision, it first 
must b» determined whether the  objectives of the  legislation are  within 
Congress' power.

(a ) T he 1977 A rt, u  prim arily an exercise of Congress' spending 
power un der Art. I. 5 8, cl. I , " to  provide for the . . .  general W elfare." 
condition* receipt o f federal moneys upon the recipient's compliance with 
federal s tatu tory  and adm inistrative directive*. Since the reach of the 
spending power ii a t least as b rosd  as Congress’ r r tu ls to ry  powers, if 
Cortgrem. pursuant »o ha regulatory powers, could have achieved the 
objectives of the M B E  program, then it may do so under tbc spending

(b) Inrofar as the  MBE program  pertains to  the actions of private 
pr'm e contractor*, inrludi-g those not reiponsible for *nv violation of 
an t’die-rim 'nation laws. Congress eould have achieved ita objectives 
und-r th e  Commerce Clause. T h e  legialiltve history shows th a t 'here 
wus a rational baria for Congress to conclude that (he rub-ontra<1 is>c 
p n r t i .e s  of pnme contractors could perpetuate the prevailing impaired 
jutes* bv  minority buainewew to  publie contracting opportunities, and 
that this inequity has an effect on in trra tals commerce.

(c) Inaoter a* th e  MBE program  pertains to  the actions of state 
and local (ran te rs. Congress could have achieved its objectives by use 
of Its power wider 1 5 ot the Fourteenth Amendment “ to  enforce by 
ap propria ts  legubtion" the equal protection guarantee of th a t  Amend­
ment C ongrc.j had abundant hw lonraj basis I com which it could con­
clude th a t traditional procurement practice*, when applied to  minority 
btainessaa, could perpetuate the effects of p c x r  discrimination, and that 
the prospective elimination of such turner* to  mm onty-firm  a r c r a  to 
public ru n t ra r in g  opportunities > u  ap p io p n a tr  to rnaure th a t tboae 
k-uetnesww were not denied equal opportunity to  partieipsts in federal 
g rin ta to  s ta ir  aad local g tnen  lenta. which is one aspect ot lb s  equal 
pee'ret ion ol the law*. C f. s p ,  A'sternbocA v Afccpan, 3S4 U. 8 
At I 0*epjw » V ilth tS . 400 U. S 113

Id! T hor. >he eb.-eeliice ol the  M BF piovwvnn are within the aeepw 
ol O n g rw n ' ependvng power. Cf. fu u  v. AVAolt, t i t  II. 8 . J U

111 Congrew ' n »  here d  reria l and ethnic rritcn a  as a reevditioe 
l l l n M  to  a federal rant w a valid eaeaws Is  acrom pluh l i t  mnatitu- 
1i r . i l  abjective*. and th e  M BE prt>» .non mi eta fare doe* not rw U te  the 
•erual p tstse tiov  rompoewai s f th e  lh*t Procma Cleuae of th e  f ilth
A e r V r e t i t

(a) In  lire '( B E  peve«e*n'» tn a r d a l  rwntsvt. there rr no evqcjieemenl 
that C w i t r s  a n  in » aV eJr " r a i a l - l W  I a dies* C f ,  s  p S» ewv 
* f t a d w r e - U r  p j  ,  fitter** W l ' M .  A/eDa-wf a.
ft!•••* HR V 8 J9 A>>e4 fa<u.«a bat'd  sf f tw a tw s  » dvov*. 
t>9 1 1 9  U

I t )  T ie  MBE pewgrain la no* r*e»trttsr*ei*Ur defective tweawae it 
guy d i te p p re i  'h e  rtpwrlilieew  e»l i r r rw  I* a f ira l—  a t rnvttewl 
r*see**liM  oppn*lve.rte* el aaaanesM *  f rmt w hs naav ih e w e tie s  he 
P ’vwM  e f  ia< river d e r e s M la e v  i n e * e  k V a  rfe* .w a'iee a l o -  
r » t  n d  revtw -S i i l n o d  n w rd ) in  rue* I hr rtlseia  ad po r t  dt-erwwias- 
r e *  *<t'h "a  I ' i r r e  l i e  Harden" H  im s i s i  | * t t w  is M  impet-
n e r t i r  /  •*-1 a /) - * • * «  f'awapertanew C t ,  «7 t  I ' 8 717, 777

le t  V -r  I- ' I .  " P T  r r e y n n  aa t e e *  aadrnartwiie n
r l | i  «r I p u r ,  r r  I m ' . i  i r  •.eeiAeal a* M M i »rv»'fv re I her I l e a  e i im l -  
-a  *r eifwe tu t  f l u c i « * r  ' I  1 3 t - e s o  n  wW*e  errw r tw gw-eewwvewe 

r a ' i y n i r i  v  P W S ie n i  H  ' V r d m m  l o d v  • » • • « *  *e d w ey v n  •* • < * •  
C  * e " w  * •« m  n - e "  •* e ’* re — 1 • * « * * •  «'»• jw a |* e tre rr*  c a n s

a* i t s  n w  r r - w n  o l r n .  H i  ta r  m U A r d  i s  a  eemed wJ yen  
p***» •* *'*<• i**a *s a —a* wiiSeU I we q  w»S i«e*'l •opOde 
e « »r* > , tr-prw * • «w l> t iVrw la* Mm M  | l * t e «  Hal I <>| m
,'v* C I* —  cf pa e.des, ' a'lMltlO H  rwMn* 'Ml
vwvft «■ K v d r U  WMeer g—  '\ai Ur W *  rW tern fld i

deg-xe of disadvantage and ducrim inuton  equal to or greater than that 
suffered bv  the  groups cncompaaard Lv the M BE program.

(d) T he contention that the M B F program , on its fare, is overin- 
durive in that it bestows a benefit on businesses identified by racial or 
ethnie criteria which cannot be justified on the baais of competitive 
criteria o r  as a  rem edy for the present effects of identified prior dis­
crimination, is also without m erit. T he M BE provision, with due 
account for its adm inistrative program , provide* a reasonable sir*nee 
that in d ica tio n  of racial or ethnic criteria will be narrowly limited to 
accomplishing Congrrs*' remedial objective* and that miaapplicationa of 
the program will be prom ptly and adequately remedied administratively. 
In  particular, the adm inistrative program  provides waiver and exemp­
tion procedure* to  identify and eliminate from participation M B E ’a who 
•re  not "bon* fide," o r who a ttem p t to exploit the remedial arpects of 
the  program by  charging an unreasonable price not attribu tab le to  the 
present effect* of past discrimination. M oreover, grantee* m av obtain 
a  w ii-e r  if they dem onstrate th a t tbeir best efforts will not achieve or 
have not achieved the  10%  target for m inority firm partreipati-n within 
th* limitation* of the program 's remedial objective*. T he M BE provi­
sion m ay be viewed as a pilot project, appropriately limited in extent 
and duration and subject to rea a rn ro e n t and re-evaluation by the Con­
gress prior to tn y  extension or re-enactm ent.

(4) In  the  continuing effort to  achieve the goal of equality of eeoaomic 
opportunity, Congress ha* latitude to  try  new technique* such a* the 
limited use of n e ia l and ethnie criteria to areompliah remedial objective*, 
especially in program* where voluntary cooperation fce induced by 
placing conditions on federal expenditu re . When a program narrowly 
tailored by Congreve to  achieve ita objectives come* under indicial 
review, it should be upheld if the courte arc mtisficd that the Irgielaliw  
objectives and projected administration of the  program give rroeonaMa 
aam n n rc  that tha program will function within constitutional limitations^ 

Mb. Jew ries M aM H atx, joined by Ma. Ju a n c *  B a tx x a x  and M r. Ju s- 
T ir t B u c k m c n , concurring in the judgm ent, concluded th a t the proper 
inquire for determining the ronetitttlionalify of racial rlaacificatioei* tha t 
provide benefit* to mieioritie* for the purpose of remedying the prevent 
effectt of pact racial discrimination ia whether the rU rtiflralions serve 
im prrtan t (ov trn ro en u l objectives and are substantially related to 
achievement of tho** objective*, Vninrntv of Ct/ilomia Regents v 
B e lie . 4.1 S V. 8 3(13, 330 (opinion ef B e a x x a x . VVMtrr, M «r»m au, 
and b u c v M t’x , J J , eoiKuenng in Judn nrn t In part and dm cnting in 
p a rt), and that, judged under this ataiH uid, the 10% m inority »*l-a*tde 
proviuon of the 1077 A rt m plainlv co-H it unonal. the n c u l  rlsuifira- 
tiooe being aubvtanliatly rcLa'ed lo  tbc j .  hicvrmcni of the im portant and 
ior.greMior.ally articulated goal of ruu t.iy ing  th* present effect* of past 
racial dwrriminatioii.

Bfw ra. C  J .  announced the  judgment of th e  Csvsrt and delivered an 
opinion, in which t t ' n i t t  and E ow ttx , J J , joined Po w il u  J .  fil'd  a 
eoncvier ng ojanacn M ia t l t iU ,  J ,  filed an op iaoo  ewaveurrmg m the 
ju d .so c r '. in ahw h B a tx x a x  and B u r a w i 'N , J J  , jo.rerf ? r e » ,« r  J ,  
L ed  a ilm entifig opinxxi. Ua which H ie ixu i l i t .  J .  joined b n v e v a , J ,  
filed a 4 vem tug opinion.

M r C i n r r  J t  « T irr lU n c ra  ann ounced  th e  jttilcm eeii o f the  
C o u rt a il ]  delivered  an  opin ion  hi which M r J t  a n c t  U ' l i i t i  
grid M r J lR T K t I’o w d t  joined,

UV g ran ted  rc tiio ra r i  lo  ro n it t ir r  r  f a r u l  c o n s titu tio n a l 
chR llengr to  t  req u irem en t in  r  rongrcauonaJ spend ing  p ro ­
g ra m  that  ih te n l  an  adm in ia tra tiv e  w aiver. 10% of th e  fed ­
e ra l fund* g ran ted  for local public week* p to jeeU  itiual b e u**d 
by the  a u t e  o r locaJ grar.tc* to  peocu acrvice* o r lu p p ltr*  
from  h t- a i r v n q  ow ned  an d  rorvtm lled by  m em ber* o f t u t -  
•jto n ly  identified  m m n n ty  r o u p *  4 4 1 1’. S ?d0

I
In  y,sy 197? Congreaa m a r t e - l  th e  Rublae W ork* E m p lo y ­

m e n t A rt o f 1977. 1 'ub L  WVTfi. 91 b u t  110 which am ended  
th e  Local Tubl-e tt"w k» C a p iU l D evelopm en t a r .i  In v ea tm en t 
A r t  of 1978 P u b  L  !>4-3W. 90  h u t  9 »  T h e  19?T am en d - 
m e n u  a u th n rn e d  a t  addaaoeial 14 b JL o n  tp p e o p e itb o n  foe

* . ' ^ » i  •»>  l e t l i -  " . i r  rave T e*a« ,  .— 
a n i  e w  9 v  J v i J *  v . e v n e w *  u * >  ' P ' M  a  e n i a f i  I I

aaJ a n  t a v l t ,  •  > e a w  l i  N  I . c h  i t  V»v»«a  f t n  la a . | } l t  Twetre few  tweei > • «  
* '* * > >  ' O '  u *  «a* l . i ' / ,  je »  u a  a e n v i i  W u a e  * u e  y ae , e w a  »i a w a f w .  O f -
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federal grants to be made by the Secretary of Commerce, 
acting through the Economic Developm ent Administration 
(E D A ), to s ta te  and local governmental entities for use in 
lo c il public works projects. Among the changes made was 
the addition of the provision that has become the focus cf this 
litigation. Section 103 (f)(2 ) of the 1977 Act, referred to 
as the "m inority business enterprise” or "M B E " provision, 
requires tha t: *

"Except to the extent th a t the Secretary determines 
otherwise, no grant shall be made under this Act for any 
local public works project unless the applicant gives 
saUsfactc-y assurance to the Secretary th a t a t least 10 
per centum of the am ount of each grant shall be expended 
for minority business enterprises For purposes of this 
paragraph, the term "m inority buriness enterprise" means 
a  business a t least 50 per centum of which is owned by 
minority group members or, in cue of a  publicly owned 
business, a t  least 51 per centum  of the stock of which 
is owned by minority group num bers. For the pur­
poses of the preceding sentence, m inority group mem­
bers are citizens of the United States who are Negroes, 
Spanish-speaking, Orientals, Indians, Eskimos, and 
Aleuts."

In  late M ay 1977, the Secretary promulgated regulations 
governing adm inistration of the grant program which were 
amended two m onths later* In  August 1977, the EDA 
issued guidelines supplementing the statute and regulations 
w ith respect to m inority business participation in local publie 
works grants,* and in October 1977, the EDA issued a tech­
nical bulletin promulgating detailed instructions and infor­
m ation assist grantees and their contractors in m cetir; the 
IC ~ M rE  requirem ent *

O n November 30, 1977, petitioners Med a complaint ir. the 
U nited States D istrict Court for the Southern D u tr.rt of 
New Yrrk seeking declaratory and injunctive relief to t 'jo it . 
c r.L rc rrrtr .t of the M BE provision. Nam d as dcfcr.::r,t» 
were the Secretary of Commerce, a* the program adm in iitra ' 
to r and the S ta te  and City of New York, as actual and pclfn- 
tia! project grantees. Petitioners arc several associations of 
cor.strurt.on contractors and lubcontnetors, and a firm en- 
g a r* l in heating, ventilation and sir conditioning work. 
T. • r f 'T .p lam t alleged that they Ita! sustained ecor.rm»e 
In; .-y  d .r  to enforcement of the 101 MBE requirement ir.d 
th a t the MBE provision on its fsce violated the Equal Pro­
tection Cliuse of the Fourteenth Amendment, the equal 
prcteitic-n component of the Due P ro em  Cl»use of the 
F ifth  Amendment, and various siatutcey antidiscrimination 
provisions .*

A fter a hearing held the dav the eenp lam t ■»« AW the 
P . i t n r t  Court denied a re q u ite d  ten  pet»ry restraining tr-'er 
ar i  s e le f ile d  t ' e  n atter (rr  eu r s r^ h te d  hearing on the 
m»r *.s On iV re p .le r  I**. I*»7? the t'.r tr ie t C iu r l i«i  H  a

•at «••• tt« a; *♦ « r ii-**.*i.» ;• •;* iCTOJtftO
•  : t Cf* -•* jit *!':•»
• * 9 *• si ^  »•»«-« r  wf « s'ee-e*! % W •(.

• ti • f H * •»*' I* , tr>M r*t t—l M *;%•
S^-wf.e • ! ; ! '  • •  b i r t r C n e i | !  *fi srp |**|. t*i 
1 *' • ? • *  Ci-.ie*'# I e- ««• J's»eef*eM \f- -*•*#

• «r» f t ' t t 1 *••?" ». h eis >|
'» -•'■s i-f !« — r . t  l< i e1*- * “ ' it  —■ »* i  7'«e l* * ' n .  S 
Is ' V q  Ts* t . ^  M l t  I m ’m e i i 1 *•#??», t ; r

• • •  h e  tss a: • •  f  e  MWJ !* • • •  t t  l i t  * f  l : u
• ;  • i  .. ?i «* t  « c  t . ,«t * • #  \ t  t  om « .» .
*ia .  e ^  *» g t  • c  t : s s u  t i l  r  . •»
• e f  • '  * V  C  •Si R | V |  V et t4  I M 4  *S u  i s a M  t i l '  I f
| .*nr« et e |

memorandum opinion upholding the validity of the M B E pro­
gram and denying the injunctive relief sought. Fullilove v. 
Krcps, 443 F. Supp. 253 (SDNY 1977).

The United States Court of Appeals for the Second Cir­
cuit airirmrd. 5S4 F. 2d 600 (CA2 1973). holding th a t "even 
under the m ost exacting standard of review the M B E pro­
vision passes constitutional muster." Id., a t 603. Consid­
ered in the context of many years of governmental efforts 
to remedy past racial and ethnic discrimination, the court 
found it  "difficult to imagine" any purpose for the program 
other than to remedy such discrimination. Id ,, a t  605. In 
its view’, a number of factors contributed to the legitimacy 
of th e  M BE provision, most significant of which was the 
uarrowed focus and limited extent of the statu tory  and 
adm inistrative program, in aitc, im pact and duration id., 
at 607-608; the court looked also to the holdings of other 
courts of appeals and district courts th a t the M BE program 
was constitutional, id., a t 608-609* I t  expressly rejected 
petitioners’ contention th a t the 10% M BE requirement vio­
lated the equal protection guarantees of the Constitution.' 
V  . F . 2d, a t 609.

II

A
The M BE provision was enacted as part of the Publie 

Works Employment Act of 1977, which made v a r ie s  amend­
ments to T itle I of the Local Public Works Capital Develop­
ment and Investm ent Act of 1076. The 1976 Act was in. 
tended as a short-term measure to alleviate the problem 
of national unemployment and to stim ulate the national 
economy by asaisting atate and local government! to build 
r»»ded public facilities.' To accomplish these objective*, 
the Congress authorized the Peer-tary of Commerce, acting 
through the Economic Developn.i it Administration, to make 
g*xf t» to state and local governments for construction, reno­
vation repsir or other im provn-ent of loeal public works 
r*rje*:s* The 1976 Act plsceil a number of rrsUiet»ons 
•* project eligibility designed to  assure that frdrral monies 

we*r targeted to accomplish the legislative purposes'* It 
evablnhcd criteria to determine grar.t priorities and to ap­
portion federal fundi among political jurisdictions." Those 
cr.lcna directed grant funds toward areas of high unemploy- 
r nt "  The statu te aulhorirrd the appropnat on of up to

• O i l  r ntfw itr'i O e r o lm  t  Z f ) n i ' « r e » l  A /w n i l 'e  
ti.w. 1*0 F : j  3 |J  iC l t  14*11; O w v d / u  (ikiii »• » X<#pi IT) 
r U  Ml t c o  i*TS| 1, ’f i  Ckiplrt, An.sill. i  C neg  C*#-
•nrtp♦« K’.r» svj r i?»tni nr«> aiu.iw Cf**i r*..
I'tel •  .U iiftm  ef Cpmmtnt. S i  T7-4TII iX n  Per |f . 1*771;

( i r e t  t iw w r d  C r v g  r n d r l e i  « K"t*. 441 F f i f f  
W  <4<* t*??* 9 W  ( M l i r r e i  4Mar « I t i w i w n  O n i i s r e n l  4 4 * *  
it-it. - 4*.* F f ,ii lilt) trl* nan jam V,.im O-iikIhi <■•-.

-• i  v n u n  i t  f m i h i i i. is$ f  s«rr m i  d k M  i*r?t. 
T  i n  F m  f  u i  r u j f / *  • r « < i i i i |  e f  s »  T T - u i i  iSD
F i Mat 1 1ST?* S-»f »»» 4i iw M if4  ( t u n e  C i s l ' r i e *  * V c n e s  
r»C (it t *»;r an  icp c»t iitji »*a n w M < 4
I  * •<♦ *  v - i i f *  r» •-■ .i i m  ( |«  y  |  <■» | | t ? 4 i  m  m i i f d  i t l  F

* . r r  " ' 4  i f D  C i l  • i q * i l  i . l  u a  1 ' i v i i r d  * <i m s I i 4
/?—•»- c i  - i  f • C i  •/—-  i  \ f

• f. .1  n (  f  h  i * ; ; » ,  « ir .J  t l #  P u n  f  , n  ## <!#*q |w#e#i*hefs* 
• I ' lh 'm  .»r  K * i  t«'i*4»l 4<wwew» S44 F 94. 41
* s .i  :i . 4•) f *
•M * 9»«-r *i* a*-:"*? r 7 4t»T«i TS»WS4»v^4#**V4*n'« 

« . •  i r i « -# 4  |  -v» f  i - '# # » t ^  C - s a  *i«f •  | # # i i » f * t  •» iV- few***
« '  f e l  r#« >» h - m  f  | its? li H It Cm< l * |

N* M - :? * o  p i  u r a *
• w*.|. »« i: i t p |«**t
r»Sn « I « *  * }  f  •  C  | t ? »
• SC #-H  i m  4? t '  a  C |4 T f f

!•«  ta J 4;  t* % C MT9T
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$2 billion for a period ending in September 1077; "  this ap­
propriation was soon consumed by grants made under the 
program.

Early ir. 1077. Congress began consideration of expanded 
appropriations and amendments to the grant program. 
Under adm inistration of the 1970 appropriation, referred to 
as "Round P  of the local public works program, applicants seek­
ing some $"-5 billion in grants had competed for the $2 billion 
in available funds; of nearly 25,000 applications, only some 
2,000 were g lin ted ."  The results provoked widespread 
concern for the fairness of the allocation process." Because 
the 1977 A ct would authorize the appropriation of an addi­
tional J4 billion to fund "Round TI" of the gtant program ." 
the congressional hearings and dcU tes concerning the am end­
ments focused primarily on the politically sensitive problems 
of priority and geographic distribution of grants under the 
supplemental appropriation." The result of this attention 
was inclusion in the 1077 Act of provisions revising the alloca­
tion criteria of the 1670 legislation. Those provitionr, how­
ever. retained the underlying objective to  direct funds into 
areas of high unem ploym ent." The 1977 Act also added new 
restrictions on applicants seeking to qualify for federal 
g ran ts;"  among these svaa the M BE provision.

The orig;n of the provision was an amendment to the House 
version of the  1977 Act, H. R 11, offered on the floor of the 
Houte on Feb. 23.1677 by Representative Mitchell of Mary- 
land." As offered, the amendment provided: "

"N otw ithstanding any other provision of law, no grant 
shall fc-e made under th is Act for sny local putlis works 
project unless a t least 10 per centum of the articles, 
materials, and supplies which will be used in such project 
are p r : cured from minority business enterprises. Fcr 
p u rp o r t  of this paragraph, the term 'minority business 
er.terpr.se' means a business a t least SO percent of whieh 
it o w rrd  by m inority group members or, in rase of 
public.v ©wr»d businesses. a t least 51 percent of the stock 
cf whir.-, is owned by minority group members. For the 
purposes of the preceding sentence, minority group mem­
bers are citiiens of the United States who are N egroes 
Spanish.speaking, Orientals. Indiana, Etktmoa. and 
Aleuts."

T.'.e apr-vr stated that the objective cf the amendment 
war t ' dtr*” fu-dt into the minor.Iv b jitne-ts rrromunity. a 

*ee?:r of the economy sorely u> r/rl of economic stimulus but 
whifh. cn th* litis  of past rtpfSienee with government peo- 
evt-rrel p  grams could not Ic espceted to lentfit i-gnifi- 
rantli fron the public works program as then formulated " 
He r.ted th* marked statistical disparity that m fiscal >eat 
107* !»m tv t*i 1 "  of all fed»sal procurement was concluded
• )lk “ nor rv b stress entefpS!»es slrbe-if.b m.reetlsre eeess-
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prised 1 5 - 1 8 %  of the population." When the amendment 
waa put forward during debate on H. R. 11," Rep. Mitchell 
reiterated the need to ensure that minority firms would 
obtain a fair opportunity to share in the benefits of this 
government program."

The am endm ent was p u t forward not aa a  new concept, 
bu t rather one building upon prior adm inistrative practice. 
In  hia introductory remarks, the sponsor rested h it proposal 
squarely on the ongoirg program under {8  (a ) of the Smstt 
Business Act of 1658, Pub. L. 85-536, S 2 (8 ), 72 S lat. 386. 
which, as will become evident, served as a model for the 
administrative program develop.d to enforce the MBE 
provision:"

‘T h e  first point in opposition will be th a t you eannot 
have a set-aside. Well, M adam Chairm an, we have been 
doing thia for the last 10 y ean  in Government. The B-A 
set-aaide under SBA has been tested in the courts mere 
than 30 times and has been found to be legitim ate and 
bona fide. We are doing it in this b ill"

Although the proposed MBE provision on ita face ap­
peared mandatory, requiring compliance writh the 10% mi­
nority participation requirement "(njotwithstanding any 
other proviiion of law," its sponsor gave assurance* that 
existing administrative practice would ensure flexibility in 
administration if, with respect to a particular project, com­
pliance with the 10% requirement proved infeasible."

Representative Roe of New Jersey then suggested a change 
of language expressing the twin intentions (1) that the federal 
administrator would have discretion to waive the 10% require­
ment where its application was not feasible, and (2) that the 
grantee would be mandated to achieve at least 10% participa­
tion bv minority businesses unless infeasibihty was demon­
strated" Hs proposed as a substitute for thr first sentence 
of thr amendment thr Ungusrr that eventually was matted " 

T-scrpt to the extent that the Secretary deletrmne* 
otherwise, no gram shall be made under this Act for aey 
local public wr- ks project unless the applicant gives satis­
factory assurance to the Secretary that at lean 10 per- 
etni of the amount of re-h grant shall be expended fee 
minority business enterprises.**

The sporvor fully arreptod the suggested clarification be­
cause it retained the d m live that the initial burden of com* 
pitanr* wruld fall on the grantor. That allocation of burden
•  is necessary because, as he put it, "every "agency of the 
Govemrxer.t has tried to figure out a way to avoid doing this 
very th.ng Believe rse. these bureaucracies ran coene up 
with 10,000 ways lo avoid doing it" "

Other supporters sf the MBF amendment echoed the spon­
sor's rsrestn that a numbrr of factees. diScult to isolsto ee
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quantify, seemed to impair access by m inority businesses 
to public contracting opportunities. Representative Con­
yers of Michigan spoke of the frustration of the existing situa­
tion, in wh eh, due to the intricacies of the bidding process 
and through no fault of their own, minority contractors and 
businessmen were um ble to gain access to government con­
tracting opportunities."

Representat ve Biaggi of Nqw York then spoke to the need 
for the amendment to "prom ote a sense of cconoraie equality 
in the Nation.* He expressed the view th a t without the 
amendment, " th is  legislation may be potentially inequitable 
to minority businesses and workers" in th a t it would per­
petuate the historic practices that have precluded minority 
businesses from effective participation in public contracting 
opportunities." T he amendment was accepted by the House."

.T w o  weeks later, the Senate considered S. 427, ita package 
of amendments to  the Local Public Works Capita] Develop­
m ent and Investm ent Act o f 1876. At th a t  time Senator 
Brooke of Massachusetts introduced an M B E  amendment, 
worded somewhat differently than the House version, b u t 
aim ed a t achieving the sam e objectives." His statement 
in support of the 10% requirem ent reiterated and summarised 
the various expressions on th e  House side th s t the amend­
m ent was necessary lo ensure that minority businesses were 
not deprived of access lo the government contracting oppor­
tu n e  es generated by the publte works p ro g ram "

T he Senate adopted the amendment without debate ** The 
Conference Committee, called to resolve differences between 
the House sod Senate versions of the Public Works Employ­
m ent Art of 1077. adopted the lingusge approved by th r  
House for the MBE provision." The Conference Riports 
added ody tSe comr.-nt **Tr a povuion shall be dependent 
on the availsbd.tv ef mmor.ty buiineta enterprise* located 
in the projectarea""

The desire of a MBE tvstheipelion requiremeM sub­
ject to admimttrator waiter. thought in be (squired 
lo assure minority birunrva partwipalioti: otherwise it was 
thought that repeUtaon of the prior rsprnrnre ccuM be r i ­
pened. with participation hy minority business arceuatirg 
foe an inordinate!) small twreenuge uf g«>eminent contract­
ing The rtuws of this ditpir.tv wem remtved as InvMnng 
the lonf'tsading rwsterre ar. 1 msintenanee of l*arrw» im­
pairing ifrets Sty muurtty f ' lerprtsn to public contrseling 
eppstihiles, or acmet-fries aa in tolling more dirert dit-
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crimination, b u t not u  relating to lack—as Senator Brooke 
put it— "of capable and qualified minority enterprises who 
are ready and willing to work." "  In the words of its spon­
sor, the M BE provision was "designed to begin to redress 
this grievance that has been ex tant for ao long." **

The legislative objectives of the M BE provision m ust be 
considered (gainst the background of ongoing efforts directed 
toward deliverance of the century-old promise of equality of 
economic opportunity. T he aponsors of the M BE provision 
in the House and the Senate expressly linked the provision to 
the existing administrative programs promoting minority op­
portunity in government procurement, particularly those 
related to  I 8 (a ) of the Small Business Act of 1068." Section 
8 (a )  delegates to the SBA an Authority and an obligation 
"whenever it delerminea such action U neceaeary" to enter into 
contract* with any procurement agency of the Federal Gov­
ernment to furnish required goods or services, and, in turn, to 
enter into aubconlracla with ama.ll butinesaea for the perform­
ance of auch contract!. T his authority lay dorm ant for a 
decade. Commencing in 1068, however, the SBA was directed 
by the  President *' to develop a program pursuant to ita 
f S (a )  authority to assist small business concerns owned and 
for. trolled by "socially or economical'y disadvantaged” per- 
sc*.s to  achieve a competitive position in the economy.

At the tim e the M BE provision was enacted, the regula­
tions governing the ( 8 ( a )  program defined "social or eco­
nomic disadvantage" as fo llow s:"

"An applicant concern m ust be owned and controlled 
by  one or more persons who have been deprived of the 
opportunity to develop and maintain a competitive posi­
tion in the economy because of serial or economic disad­
vantage. Surh disadvantage m ar arise from cultural, 
social, chrome economic n rrum stav e*  or background, or 
e lh e t sundae cause. Such persons include, but are not 
lim ited to. black Americans. Amen-an Indiana, Spanish- 
Americana, oriental Americans. Eskimos, and Aleut*.. . . "

The guidelines secompanving these regv'ations provided that 
a m inority business could not be maintained in the program, 
even when owned and controlled by m enders of the identified 
r  neeitv groups if it appeared that the burners had not been 
deprived of the opportunity to  develop a id  m aintain a com- 
tw titn e position in the economy because of social or economic 
d sa d v a n tig r."

A t the C ongm e began consideration of th r  TuM* Works 
Employment A rt of 1877, the House Committee on Small
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Business issued a lengthy report summarizing its activities, 
including ita evaluation of the ongoing § 8 (a ) program ." 
One chapter of the report, entitled "M inority Enterprise and 
Allied Problems or Small Business," summarized a  1975 com­
m ittee report of the same title dealing with this subject 
m atte r."  The original report, prepared by the H ouie Sub­
committee on SBA Oversight and M inority Enterprise, 
observed:"

"T he subcommittee is acutely aware th a t the economic 
policies of this N ation m ust function within and be 
guided by our constitutional system which guarantees 
'equal protection of the  laws.' The 'fleet* of post inequi­
ties stemming from racial prejudice have not remained 
in the past. The Congress has recognised the reality that 
past discriminatory practices have, to some degree, 
adverttly  affected our present economic system.

"W hile minority persons comprise about 16 percent of 
the  Nation’a population, of the 13 million butineracs in 
the  United Stales, only 382.000, or appr ximately 3.0

• percent, are owned by minority individuals. T he most 
recent data from the D epartm ent of Commerce also indi­
cates that the gross receipt* of *11 bu*ine**ei in ‘hi* coun­
try  total* about S2.M0.8 billion, and of thi* am ount only 
116 6 billion, or about 0 65 percent was realized by minor­
ity butinet* concern*.

"These tta tittir*  are not the rc tu lt of random chance. 
T he presumption m ust be made th a t past discriminatory 
system s have resulted in pr—-n l  economic inequities. In 
order to right this situation -hr Congress hat formulated 
certain remedial programs dc igned to  uplift those socially 
or economically disadvantaged persons to a level where 
they may effectively participate in  the business main­
stream  of our economy.*

•• re t  1*» fwrpasM t f  this rrpoo th* itrm  ‘mtoent** shall iixVf*
r r h  rm ttny  a* if* eonHd«rfd in b* eecoetr.italV

r* 4-»d- -**■ t-J "18 tr#wpl»a-»* *dd*4 )
The 1975 report ra t*  part icular attention to the I 8 (a) pro­

gram. fsprrreing  disappointm ent with it* limited effective- 
r.e*s" W ith specific reference to government construction 
cc*trad ing , (he report concluded, "there are substantial 1 8 (a) 
opportunities in the srra  of Federal construction, b u t . . .  the 
ffirttfe*  of some agencies preclude th* r«aliration of that 
p “ r*itt*l ’* "  Th* r^booenr-.iltee look "full notice . . .  a* 
r  l»nee foe ita runs deration" of reports submitted to  the 
C i* lira s  by the G rnrtal Accounting Office and by the U. S 
Cerrmtrston on Civil Bights, which reflected a aimilsr di«*»tis- 
fart p«t w ith the effrctiveneta ol the 18 (a )  p rogram " Th*
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Civil Rights Commission report discussed a t  some length the 
barriers encountered by minority businesses in gaining access 
to government contracting opportunities a t the federal, state 
and local levels."  Among the major difficulties confronting 
minority businesses were deficiencies in working capital, inabil­
ity to meet bonding requirements, disabilities caused by an 
inadequate "track record," lack of awareness of bidding oppor­
tunities, unfamiliarity with bidding procedures, preselection 
before the formal advertising process, and the exercise of dis­
cretion by government procurement officers to  disfavor 
minority businesses."

T he subcommittee report also gave consideration to the 
operations of the Office of M inority Business Enterprise 
(OM BE), an agency of the Departm ent of Commerce orga- 
nixed pursuant to Executive O rders"  to form ulate and co­
ordinate federal efforts to assist the development of minority 
businesses. The report concluded th a t OM BE efforts were 
"totally inadequate" to achieve ita policy of increasing op­
portunities for subcontracting by m inority businesses on 
public contracts. OMBE efforts were hampered by a "glaring 
lack of specific objectives which each prime contractor should 
be required to achieve," by a "lack of enforcement provisions," 
and by  a  'Tack of any meaningfi I monitoring system .""

Against thia backdrop of legislative and administrative pro­
grams. it is inconceivable th a t Members of both Houses were 
not fully awsre of the objective* "f the M BE privision a rd  
of the reasons prompting ita cnacin ent.

C
Although the statutory M BE provision itself outlines only 

the bare bones of the federal program, it makes a number of 
critical determination*: the decision to initiate a limited racial 
and ethnie preference; the specification c f a minimum level 
for minority business participation; the identification of the 
minority groups that are to  be enrompaared by the program; 
and the provision for an administrative waiver where appli­
cation of the program is not frajible Congress rvlicd on the 
administrative agency to flesh out this skeleton, pursuant 
to delrgated rulrinaking authority, and to develop an admin­
istrative operation consistent with legislative intentions ami 
objectives.

As required by th* Public Works Employment Act of 1977. 
the ?»ctet*ry of Commerce promulgated regulations in set into 
m otets 'R o n d  I I ” of the federal grant program." The 
regu 'siw oi require th a t ronslruetron project* funded under 
the lr<-* atiun nn*sl be performed umlrr ronlrart* awarded by 
roropetitisr biJding. unless th r  frdrral •d*nim<trator has 
made a determ ination that in the circumstances trialing to a 
particular project some other method is in the publie interest. 
Where competitive bidding is employed the regulations echo 
the ••»! .tr 's  requirrrr*r,t that rontracts a rr  In be awarded 
on C e i i m  of the T w n t  rrspnrsnw bid subti tied by a 
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also restate the M B E requirem ent."
EDA also has published guidelines devoted entirely to tha 

adm inistration of the M BE provision. T he  guidelines out­
line the obligations of the grantee to seek ou t all available, 
qualified, bona fide MBE's, to provide technical assistance 
aa needed, to lower or waive bonding requirements where 
feasible, to solicit the aid of the Office of M inori’v Business 
Enterprise, the Small Business Administration or other sources 
for assisting M B E ’s in obtaining rq u ire d  working capital 
and to give guidance through the intricacies of the bidding 
process."

EDA regulations contemplate that, as anticipated by Con­
gress. most local public works projects will entail the award 
of a predominant prime contract, with the prime contractor 
assuming the above grantee obligations for fulfilling the 10% 
M B E requirem ent." The EDA guidelines specify th a t when 
prime contractors are selected through competitive bidding, 
bids for the prime contract "shall be considered by the Grantee 
to be responsive only if a t least 10 percent of the contract 
funds are to be expended f -  M BE’* ." "  The adminis­
trative program envisions th a t competitive incentive will 
m otivate aspirant prime contractors to perform their obliga­
tions under the M B E provision ao as to qualify as "responsive" 
bidders. And, since the contract is to be awarded to  the 
lowest responsive bidder, the same incentive ia expected to 
m otivate prime contractors to seek out the moat competitive 
of the available, qualified, bona fide m inority firms. This 
too ia consistent with th* legislative intention."

Tho EDA guidelines also outline the projected adm in­
istration of application* for waiver of the 10% M BE require­
ment, which may be aought by the grantee either before or 
during the bidding process." T*’C technical bulletin issued 
by EDA discusses in greater d -i- il the processing of waiver 
requests, clarifying certain issues left open by the guideline*. 
I t  specific* that waivers may be :; la l or partial, depending on 
the circum stances" and it illustrrtcs ihe projected operation 
of the waiver procedure by posing hypothetical question* with 
projected administrative responds. One such hypothetical 
it  of particular interest, for it indicate* the limitation* on the 
scope of the racial or ethnic preference contemplated by the 
federal program when a grantee or it* prim e contractor is 
confronted with an available, qualified, bona fide minority 
business enterprise who is not the lowest competitive bidder. 
T h r hypothetical provide*:"

"C unfion - Fhould a request for waiver of the 10% re­
quirement bs»ed on an unreasonable price uVrd by  an 
M B E  ever be granted’
"Anivree- I t  t* possible to  imagine situation* where an 
M BE might ask a p»ic* for its prndurt or •rrviort th a t is
ur.rnror.shV  and  w here ftrre fi fe. a w aiver ia justified 
H ow ever l-efrre a w*U*r request will be honored , the
f * '« • - ;  <!<•» *“  -atUrn* w ill l  » r *de'

" a t T ie  M O F s qi»-se is urr-Mons**v prieed T h lt

"vi Mi u‘< c l  > c ovj-e ill i»n4i«MU. ucrit
t »:?t»

" G  } • • • • !  i . r - t  i t? -?  Ar? II*i -!, 'i  T* e f-rn.ee*
I t ' t #  (  .  —  •<  « « | M  i  > | r  U p n l n - i l l o  f r »  •  I

"/# u ?  a—  i>?» !.M C**» l>~ HtUT-Huu tr»k J*
ie??i n**ui>> «* p .— M ' i t * t  i*4 p«*i

" f - i s  • — ■ t t.g** •• * * rr  t ’ ia
' H  .1 • < r.W ll-»»?-IIll -* ll*b ?* tt??< (IK4IU *4 Jt»*

Msitr:iu:iq fc«>
•IT ••• • • .,-•« i- ti.js iff I'Ji.;**! w, i-i {•*■

♦ . m •• w'V* l; :« - iv
M7*-Vf<e»l ••“»* s m a r.»-i ai 1 A^ IMa
mti.  ai n :  to * .

determ ination should be based 01 ‘he nature of the prod* 
u t  or service of the subcontractor, the geographic loca­
tion of the site and of the subcont-ictor, prices of similar 
products or services in the relevant m arket area, and gen­
eral business conditions in the m crket area. Further­
more, a subcontractor’s price ahoull not be considered 
unreasonable if he is merely trying to cover his costs 
because the price results from disadvantage which affects 
the  M B E ’s cost of doing business or results from 
discrimination.

“b ) T he contractor has contacted othre MBiSs and has 
no meaningful choice b u t to accept an ui reasonably high 
price."

This announced policy makes clear the administrative under- 
standing th a t a waiver or partial waiver is justified (and will 
be granted) to avoid subcontracting with a  minority business 
enterprise a t an "unreaaonable" price, i  s., a price above com­
petitive levels which cannot be attributed to the minority 
firm'a attem pt to cover costs inflated by the present effects of 
disadvantage or discrimination.

This administrative approach is consistent with the legisla­
tive intention. I t  will be recalled th a t in the report of the 
House Subcommittee on SBA Oversight and M inority Enter­
prise the subcommittee took special care to note th a t when 
using the term  "m inority" it  intended to include "only such 
minority individual* as are considered to be economically or 
socially disadvantaged." "  The subcommittee also waa cog­
nizant of existing administrative regulation* designed to ensure 
th a t firms maintained on the liata of bona fide minority 
business enterprise* be those whose competitive position is 
impaired by the effect* of disadvantage and discrimination. 
In  its report, the subcommittee expressed ita intention that 
thrse criteria continue to  govern administration of the SBA'* 
| 8 ( a )  program ." The sponsor* of the M B E provision, in 
their reliance on prior adm inistrative practice, intended that 
the term  "m inority business enterprise" would be given that 
name limited application; this even found expression in the 
legislative debate*, where Representative Roe made the 
p o in t;"

" , , . when we are talking about companies held by 
m inority group* . , . (e)ertainly people of a variety of 
backgrounds are included in that. T h a t ia not really a 
measurement. They are talking about people in the 
minority and deprived."

The EDA technical bulletin |--ivides o th rr elaboration of 
the M B E provirion. I t clarifies the definition of "minority 
group m em ber*."" It also indicates EDA** intention "to 
allow credit for utiliiation of M B E’s only for thore ro o t r v u  
In which Involvement constitute* a basi* for strengthening 
the long-term and rent Inning | sn iripstw n  of ih r M BE in the 
f c -« 'r^ ’tien a- d  rrlsted kftdiMtrira."" Fir.*!’ the In.!** tin 
outlines a pri-eedure for the prorr#sirg of complaint* of 
“ unjust participation bv an enterprise or individual* in the 
MBE program." or of improper administration of th r  MBE 
requirrm r

I l l
TV>en w t *rr required to pssa on the ronilitutionaliiy

" T t f l  *1 — e f  f  s* n r s

MH P. >?*? .v* s s-se  j- m u r t i
m 1 3  Cm* Are HIU» (Isk 34, ItH j rente's* >4 lUp Km)
■ In S w i b .- * i*  a s n r s  s i I Arp I I I #-'TU  Ttre* Mre- 

’•W •*» T*> <*1 '  IM 1,-eMI •• Ik* 1 )
■ M  M l *r» AMs
*s t f  i l l  a j?  t l b  T k  W4«i9l |W *s« >t IW imIma]

I* « i M  «  Hi I ; jn 4.i is ska q<s«s. 1 4
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of an Act of Congress, we assume "the gravest and most 
delica 'e duty th a t this Court is called on to perform.” 
Blodgett v. Holden, 275 U. S. 142. 148 (1927) (opinion of 
Holmes, J ). A program that employa racial or ethnie cri­
teria, even in a remedial context, calls for close examination; 
yet we are bound to approach our task with appropriate 
deferenre to the Congress, a co-equal branch charged by  
tho Constitution with the power to Mpr de for the . . . 
general Welfare of the United S tates" and "to  enforce by  
appropriate legislation" the equal protection guarantees of 
tho Fourteenth Amendment. Art. I, S 8, cl. 1; Arndt. 14. 
5 5. In  Columbia Broadcasting System, Inc. v. Democratic 
N ational Committee, 412 U. S. 94, 102 (1973), we accorded 
“great weight to the decisions of Congress" even though 
the legulation implicated fundamental constitutional rights 
guaranteed by the F irst Amendment. The rule is not dif­
ferent when a congressional program raise* equal protection 
concerns. See, e. p., Cleland v. Nr.tional College of Business, 
435 U. S  213 (1978); Mathews v Dc Castro, 429 U. S. 181 
(1976).

Here wc pass, not on a choice made by a single judge or a  
school board b u t on a considered decision of the Congress 
and the President. However, in no sense does th a t render it 
immune from judicial scrutiny and it "i* not to »ay we 'defer' 
to the judgm ent of the Congress . . .  on a constitutional ques­
tion," or that we would hesitate to invoke the Constitution 
should we determine Uiat Congre** has overstepped the 
bounds of it* constitutional rower. Columbia Broadcasting, 
supra, 412 U. S., a t 103.

The clear objective of the M BE provision is disclosed by 
our nceevarily extended review of iU legislative and adminis­
trative background. The program wa» designed to cr.nre 
that, to the extent federal fund* «cre g n n ted  under the 
Public M erits Employment A r1 of 1977. grantees who elect 
to participate would not employ procurement practices that 
Congress h»d decided might result in perpetuation of the 
effects of prior discrimination which had impaired or f.re- 
rioted acne* by minority business » to  public conlrac:.rg 
opportum! e*. The M BE program doe* not m andate the 
allocation of federal funds according to  inflexible percent*;** 
lolely based on race or rthnicity.

tJur analysis proceeds in two »trjw At the outset, wr nv.sl 
Inquire whether the o b /rc liirs  of this legislation are s*if n 
•he power r f ro n ir e H  If *o we rmi*t co on to d . tide whet. »r 
the liimte.j ure of racial and ethnic criteria, in the ron t/st 
prrrentrd ts a rmi*tiluli«»nallv |<rrttti**ih!e w m si for achirv. 
o f  th r csiiigtrssiotiil objective* and do*-* nut sm lstr the equal 
protection io n i|v n rn t sjI the Due P t t t r s i  CUure of the Fifth 
Amendment.

A
(I)

In rn*r? • ;  the M tlE  prnsi- i it •• fleas I* at C'*ngre«w 
• *-h«sed t; '.i!( ) rn  of i<> « -r if ir il l i  i l d ' t l t 'd  p t s m  
■* .. | '|.v ; - Pm ;! tsm n  I »it r f  1 -77 t v ita s rfs  iw
t .re it p r.r-sn lv  m  rsereise r>f :!>e Spending Power * 
Ccp«' . Art 1 .1 8  c! I This Court has r e r e  cm red th*t t ve 
p m  to  'p n w d *  foe the get etal I t 'd f s 'r  • an o 4- 

*M r* * -I !>fi-til>l* • o n  ‘ -t rt fe» fls r t l »»
'  •  |  n  v - ■ '% !  p i  * i  I -  / T . - i ’l V  V t  4 .» i*  l . ' t  t  ?  t

•-‘-'*1 i|'*7* I '- i t id  >?*!*» * Hullse .'*7 V < I »e
• Val r l>|» ffr*T ie1 t*% « |t*f*e«l% • ef I if * •#r| *

9 i f f  r% #4  > f 1 i l H  t*V ff
N • I fre •• *q% ’ | l  /T ! k *•+ I * I « !*
-  -*» ’ . :  t  I J  i l  • • • a t . s e  - t i le e t . i - w  T h *  C . .* t
I* —  ’e f l r  ; s V  *el*l H i  .*1 CV >I,II,U'H a* »h * -rP f*  i f *  -•*

of this technique to induce governments and private parties 
to cooperate voluntarily with federal policy. E. g., California 
Bankers Assn. v. Shultz. 416 U. S. 21 (19741; la u  v. Nichols, 
414 U. S. 563 (1974): Oklahoma v. United States Civil Service 
Comm'n. 330 U. S. 127 (1947); Helvering v. Davis. 301 U. S. 
619 i 1037); S tcuard  Machine Co. v. Davis, 301 U. S. 548 
(1937).

T he M BE program is structured within this familiar leeis- 
lative pattern . The program conditions receipt of public 
works grants upon agreement by the state or local govern­
mental grantee th a t a t least 10% of the federal funds will be 
devoted to contracts with minority businesses, to the extent 
this can be accomplished by overcoming hareier* to access 
a:id hy awarding contracts to bona fide M BE s. It is further 
conditioned to require th a t M BE bids on these contracts are 
competitively priced, or m icht have been competitively priced 
but for thn present effect* of prior discrimination. Admit­
tedly. the problem* of administering this program w‘th  re- 
tpeet to these condition* may be formidable. Although the 
prim ary responsibility for ensuring m inority participation 
fall* upon the grantee, when tha procurement practice* of 
the grantee involve the award of a prime contract to a gen­
eral or prime contractor, the obligation* to uau re  minority 
participation devolve jpon the private contracting party ; 
tills is a  contractual condition of eligibility for award of the 
prime contract.

Here w-e need not explore the outermost limitation* on the 
objectives attainable through such an application of the 
Spending Power. The reach of the Spending Power, within 
its sphere, U at least a* broad a i  the regulatory power* of 
Corgres*. If, pursuant to it* regulatory powers Congress 
rcv.lj have achieved the objectives of the M BE program, then 
it may do »o under the Fjw tiding Power And wr have no 
difficulty perceiving a baw* for accomplishing the objective* 
of the M B E program through the Commerce Power insofar as 
the program objectives pertain to the action of private con­
tracting patties, and through the power lo  enforce the equal 
protection guarantees of the Fourteenth Amendment insofar 
as the program objective* pertain to the action of s ta ir and 
local grantees.

(2)
We turn first to the Commerce Tverr. V  S Const , Art I, 

1 8. cl 3 Ha<l Ccngrres rhoren to do to. it could have drawn 
on tSe Commerce Clause to regulstc the practice* of prime 
couturiers on federally funded pudie works project* Not- 
r ro b v h  v M rClunp. 370 U S 20* (196*); H r \ ' t  e l A th * ta  
Met,I. hte. V. i'm  ltd  Slates. 37t> U. S. 241 (19641. The 
legislative history of the M B E | revision shows that there 
was s ra t.on*) basis for Ccagrr** to conclude that the sub- 
contract g practices i f prime cootractres roof I p»-petij*te 
the • v i  tJ|i.g imjviiff-1 «.-vere |.y tviuioltl* bjnnsssc* to 
puV • r*?tr*rVf c; fcrturtties »nd that th** ineqrety ha* 
an e'er* on tntersute commerce Thus Ccmgtrs* could t»»q 
necewMrv and proper action to r»*n*d> the *-tu*t*on Ib id

I: s ro t  riTO M ’v  that tk « *  nm» eo n u s/t. -s t»  ihown 
r o ?  («<» an* s. 1st mo c t •• iv liw n n n n sto n  laws r i j r
rare* deal.* g with *prJ.ctt*ois ot t itle 1 11 of the f ’l i .1 fight*  
Act r t  l'»*4 78 r u t  751 as i n i d e l  »»i*ro# no i s i b t  c l 
rh* -  *- r - v  "4 al *ulb',M r *o prohibit frwci-ie* fk*!>ff*d 
a* . s i i r r  th* #*«•(• i,f in - t -,-lswt-jt, d . v r e  -itaon
v f . — j  to  the effective d ite  c t t ke Art ”  F - I ' l l  v
J s w . u  C o . 424 r  5 747 761 (l*74*. »**
f v ' . , “ s a  f l ' f v r i  As*w. s flrywsc. —  C  5  — No 76-
IMA F»h 7 )  l ^ t ;  Me»warw»-*J Jlro rA rek W af J>««*»/re*



— mr

6*21-80 The United Slates L A W  W E E K 48 L W  4987

v. United States, 431 U. S. 324 (1977); Albemarle Paper Co. 
v. Moody, 422 U. S. 405 (1975); Griggs V. Duke Po\rr- Co., 
401 U. S. 424 (1971). Insofar aa the MBE program pertains 
to the actions of private prime contractors, the Congress could 
have achieved ita objectives under the Commerce Cause. 
We conclude th a t in this respect the objectives of the M BE 
provision are within the Bcope of the Spending Power.

(3)

In  certain contexts, there are limitations on the reach of 
the Commerce Power to regulat- the actions of atate and 
local governments. National League ol Cities v. Usery, 426 
U. S. 833 (1976). To avoid such complications, we look to  
1 5 of the Fourteenth Amendment for the p o se r to regulate 
the procurement practices of state and local grantees of fed­
eral funds. F ilrpalrick v. B itter, 427 U. S. 445 (1976). A 
review of our cases persuades us th a t the objectives of the 
M B E program are within the power of C ongres under 1 5 
"to enforce by appropriate legislation” the equal protection 
guarantees of the Fourteenth Amendment.

In  K attenbach v. M organ, 384 U .r 041 (1900), wo equat «d 
the scope of this authority  with the aroad powers expre?*d 
in tho Necessary and Proper Clause, U. 8. Const., Ait. T 1 8. 
cl. 18. "Correctly viewed, 15  ia a  positive grant of legislative 
power authorizing Congress to exercise its discretioi. in de­
termining whether and what legislation ia needed lo secure 
the guarantees of the Fourteenth Amendment.”  384 U. 8., 
a t 651. In K a lttnbach , the Court upheld I 4 (e) of th r Vot­
ing Rights Act of 1965, 79 Stat 439, whicu prohibited ap ­
plication of state E nglish-langu^e literacy requirements to 
otherwise qualified voters who had completed the sixth grade 
in an accredited Americai <hoo! in which a language other 
than Englith was the p* dominant medium of inatr:rtion. 
To uphold this exercise ol congressional authority, th r  Court 
found no prerequisite th a t application of a literacy require­
m ent violate the Ecual Protection G ause. 3 '4  I*. S., at 648- 
(49. It was enoufh th a t the Court could perceive a basis 
upon which Congress could reasonably prtdirate a  judgm m ' 
th a t application of literacy qualifications within the conpaaa 
of 1 4 ( • )  would discriminate in terms of access to  the ballot 
and consequently in terms of arceva to the pm vb ::n  or 
adm inistration of gomniTKntal programs I d , a t 0M-6S3.

Four y ean  later, in Oropro v. .VifcArff. 4TO t* 5 11?
(1970) we upheld |  201 ol the Votir g lig h ts  A rt A* end- 
menla of 1970. 84 S tat. 315. which imposed a five-year nation- 
w ile  prohibition on the use of van jus voter-qualifiration 
lev a  and devices in frdrra). state and local elections The 
Court «as unanimous, albeit in separate opinions. in rt/rriud- 
leg that Congress was within ita authority lo prohibit the 
use ol «urh voter qualifications; Congress could reaxo-vhly 

determine that its legislation «aa an apprc?rts!e rse tb r l of 
attack ir.r th* prrpe’ustm n cf prior purposeful diecr.-ina-
I . ». e\e*l thr- gh the use of these |e«Js pf «*»V -e* f i g 1 '  v S»e
; ire-minatory effsrta e r lv  Citv r* P.omt v ( - ’t /d  

i l e u s  —  I - S — . No 78-1840 ahp o> at 18-19 <Apr. 
72, 19801. Our cases reviewing the parallel power of Con- 
r e *  to enforce the prov.turns of t i e  Fifteenth Amend- ent 
V 5  CVr.st A trdt. 15 I ?  eo»fim  that ro rg rm s rv 't  •  J- 
thoflty m e n d s  tesnnd  the jrohiK t.itn ef p u r p w f . l  d-»- 
m iB J ii ta e  to er rM » |« ii stale act**! th a t has >J.srrm.- a’<vy 
kij s / t  ^ t j f t - s l i ' i  I.Se eJ c r u  of fa s t il.w v tin a l-u o  SrutK 

'  •«  t  K e ttte U sfi. -»v1 t* 5 V I  t f  C e f
D « W « .  e » p -O L

fi’iifi rvspeet to the M B E r r o .- to a  C r r - w  had i b i r d u i  
ersdre.ee from which a  could t s x lv d s  ihol R i u t a r  bus* 
r.e*rs have been denied ' f t r l ' t  ra r t< rg s iM  in p-blis

contracting opportunities by procurement practice* chat perpet­
uated the effects of prior discrimination. Congress, of course, 
may legislate without compiling the kind of “record" appro­
priate with respect to judicial or administrative proceedings. 
Congress had before it, among other data, evidence of a  long 
history of marked disparity in the percentage of public con­
tracts awarded to minority business enterprises. This dis­
parity was considered to  result not from any lack of capable 
and qualified minority businesses, bu t from the existence and 
maintenance of barriers to competitive access which had their 
roots i.i racial and ethnic discrimination, and which continue 
today, even absent any intentional discrimination or other 
unlawful conduct. Although much of this history related to 
the experience of m inoutv businesses in the area of federal 
procurement, there was direct evidence before the Congress 
th a t this pattern  of disadvantage and discrimination existed 
with respect to  state  and local construction contracting •I'Wtfl. 
In relation to  the M BE provision, Congress acted within iU 
competence to determine th a t the problem was national in 
•cope.

Although the Act rreltea no preambulary 'findings" on the 
subject, we are satisfied th a t Congress had abundant historical 
basis from which it could conclude that traditional procure­
m ent practices, when applied to minority businesses, could 
perpetuate the effects of prior discrimination. Accordingly, 
Congress reasonably determined that the prospective elimina­
tion of these barriers to minority firm access to publie con­
tracting opportunities genersted by the 1977 Act was appro­
priate t j  ensure that those businesses were not denied equal 
opportunity to  participate in federal grants to state  and local 
governments, which is one aspect of the equal protection of 
the Iswsl Insofar as the M BE program pertain* lo the actions 
of atate and local grantees, Congreis could have achieved its 
objective* by use of its power under 1 6 of the Fourteenth 
Amendment We conclude that in this respect the objective* 
of the M B E provision are within the aeope of the Spending 
Power.

(4)
There are rrvelant similarities between the M BE pro­

gram and the federal spending program rrviewed in Lou v. 
S uh cls, 414 U. S. 563 (1974). In Lau, a language barrier 
"effectively foreclosed" non-English-speaking Chinese pupils 
from access to  the rdueaticnal opportunities otTrrrd by the 
Fan Francisco public * !iool system I d . at 564-560 It had 
not been shown that this had revolted from any dtsm m ina- 
lion, purptiefu l or otherwise, or from other unlawful acts. 
Nevertheless, we upheld the ronstilu tionahly  of a federal 
regulation applicable to  public school »v»iems receiving federsl 
funds th a t prohibited the utilization of “criteria or methods 
of adm inistration trAwA h a te  the tf ir r t  . . .  of defeating or 
substantially impairing accomplishment of the objective* of 
tha [educational] program ar rerjvet individuals of a portic- 
I '.i t  race. goloe nr natsnnal o rig in "  I J . at ,'W  (emphasis 
a - '1*4* M<roro»er we U| hr!J atrobevioo lo the Fan fran - 
r«*co srhool stsiem  as a recipient of federal funds of a re­
quirem ent th a t " |w |b e re  inabd itr to speak and understand 
th r  English largi.tge e v lu ie t  nvxroal ongin-m inoritv group 
eh J ire n  from rd r r t i te  p*n«cipat*wi in tz.e nfueational pro- 
gram id r m i  I t a school di«tr»cf the doiriet must take affirm­
ative i ' i j i  to  rerlift the language i ld k e n ry  in order to open 
it# if Hr.vtio**! rrrg rtm  to these *t <.lrr.lt “  I t  4

It is true th a t the MBE prosit n . t . f m  frjm  the program 
approved in L-i • in that the M BE program d iM th f err ploys 
r s r a l  a rd  rth**r r n te m  as a means to arren.pi.sh rtrogre*. 
w e s l  / g r t u s s ;  however, these o b jw tn rs  are essentially the 
• a r e  a t  those approved in Leu Our holding m t tw  is
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Instructive on the exercise of conrressional authority by way 
of the M BE provision. T he M BS program, like the federal 
regulations reviewed in Lau, primarily regulates state action 
in the use of federal funds volurtarily sought and accepted 
by the grantees subject to statutory and administrative .on 
ditiona. The M BE participation requirement ia directed a t 
the utilization of criteria, methods or practices thought by 
Congress to have the effect of defeating, or substantially 
Impairing, access by the minority business community to 
public funds made available by congresaional appropriations.

B
We now turn to the question whether, as a means to 

accomplish these plainly constitutional objectives, Congress 
may use racial and ethnic criteria, in this limited way, aa a 
condition attached to a federal grant. We are mindful that 
*'[i]n no m atter should we pay more deference to the opinion 
of Congress than in ita choice of instrumentalities to perform & 
function th a t is within its power," National M utual Insur­
ance Co. v. Tideicater Transfer Co., 337 U. S. 582, 603 (1949) 
(opinion of Jackson, J .). However, Congress may employ 
racial or ethnic classifications in exercising its Spending or 
other legislative Powers only if those classifications do not 
violate the equal protection component of the Due Process 
Clause of the F ifth  Amendment. We recognize the need for 
c a n .d l judicial evaluatioi to assure thr* any congressional 
program th a t employs racial or ethnic criteria to accomplish 
the objective of remedying the present effects of past dis­
crimination is narrowly tailored to the achievement of that 
goal.

Again, we stress the limited scope of our inquiry. Here we 
sre not desling with a remedial decree of a court but .. *S the 
legislative authority of Congreu. Furthermore, petitioners 
have challenged the constitutionality of the M BE provision 
on ita face; they have not sought damage* or other specific 
reh.-f for injury allrgcdly flawing from specific application* of 
the program; nor have thry attem pted to show that a* applied 
in identified situation* the M B E provision violated the con- 
•litu lii • a! or ila tu to ry  rights of any party to this case "  In 
these ciroum*tanre*, given a reasonable construction and in 
light of it* projected administration, if we find the MBE pro- 
tram  on it* (see to ke free of constitutional defect*. It mu«t be 
upheld a* within ccngrrstional (rawer, Parker v. Leiy. 417 
U. S. 733, 7CO (1974); Portion v Se-rctary of Slate of 
Georgia. 379 t \  S. 433, 4.18-439 1 1965); A pthrkrr v. Secretary 
of S tate. 378 U. S 500. 515 (1964); tee United States v. 
Names. 362 V, S. 17.20-24 (1960). _

Our review of the regulation* and guideline* govemirg'Tf? 
m inistration of the MBE provision reveal* that Confrere 
enacted the pr~f«am a* a strictly remedial measure; more­
over. it »  a remedy that function* prospective hr, in the 
•lanr.er of an injunctive d/cree I'-rtusr.l to I- : administra­
tive program, g?»ntees and tfe ir  prune rontiactcre are re- 
Vj.mJ to reek out all available, qualified U m i fide M B E s; 
th ry  are required to  provide technical *a>. stance aa needed, to 
lower or waive bonding requirement* where f*a»ib|e to  so- 
3.c.t the aid of the O ftre of Minority But news E nirrpr sr.

' Sa iv i i  m b ; j  as. a  file r «• nuW ul n O e i  '•  f k t e t i t  s\# 
ta .ee? r iV* ; r r s a  |si.'»a»n a - H  u  •(•**•»•• * n e ; o "  ff
w -a iec  »>•»• e»*at**v tre <f it** i . v i r  »•»••••.
•  » t Iron «••> :e>1 • rA w  w^as r«*revel V.S lit « 'i« f f» « l *S 
•'« M |E  fee***w fe .v eew  nevw 'r, .a r  a/4
« u l  H ijfS  isaiu^ai nliereerr- if  ’*« MBII ;-w » < i iWy 04 aas
» i  a it  n i l . tar 'Vw i je a «  •••new eS r e e - a l i  saaslU  (a- 
i - a a a ’a a  IU-U*. iTa-.K

the Small Business Administration or other sources tor as­
sisting M BE's to obtain required working capital, anu to give 
guidar.ee through the intricacies of the bidding process. Supra, 
a t 17. The. program assumes th a t grantees who undertake 
these efforts in good faith will obtain a t least 10% participa­
tion by minority business enterprises. I t  is recognized that, 
to achieve this target, contracts will be awarded to available, 
qualified, bona fide M BE's even though they are not the low­
est competitive bldt-'.rs, so long as their higher bids, when 
challenged, are found to reflect merely attem pts to cover costs 
Inflated by the present effects of prior disadvantage and dis­
crimination. Supra, a t 18-19. There is available to the 
grantee a provision authorized by Congress for administrative 
waiver on a csse-by-case bp via should there be a demonstration 
that, despite affirmative efforts, this level of participation can­
not be achieved without departing from the objective* of the 
program. Supra, a t 17-18. There is also an administrative 
mechanism, including a complaint procedure, to ensure that 
only bona fide M BE's arc encompaared by the remedial pro­
gram, and to prevent un just participation in the program by 
those minority firma whose access to  public contracting op­
portunities is not impaired by the effect* of prior discrimi­
nation. Supra, a t  19-20.

(1)
As a th reshed  m atter, we reject the contention th s t in 

the remedial context the Congress must act in a wholly 
"color-blind" fashion. In  Sirann v. Charlotte-M ctklcnberg 
Board of Education, 402 U. S. 1, 18-21 1971), we rejected 
this argument In considering a court-formulated aehool de- 
aegntion remedy on the basis that examination of the racial 
composition of student bodies was an unavoidable starting 
point and that racially based attendance assignments were 
permissible *o long as no absolute racial balance of each 
school was required. In McDaniel v. Rarrcti. 402 U. S. 39. 4t
(1971), citing Sirann. we observed that " ( i jn  this remedial 
process, steps will almc*t invariably require th a t atudent* be 
aasignrd 'differently because of their race.' . . . Any other 
approach would freeze the status quo th a t is the very target 
of *11 desegregation p roeew s." (Citations o m itte d ) And 
in North Carolina Board of Educction v. Suwon, 402 U. S 43 
( I ri71), we invalidated a slate Isw that absolutely forbade 
assignment of any student on acroiiul of ran* because it fore­
closed implementation of dr-cgr-gation plans th a t were de­
signed to rrmcuy constitutions! violations 5Ve held that 
" ( j ju i t  a» the race of students m uit lie considered in determin­
ing whether a constitutional violation has occurred, so also 
must race be considered in formulating a r r t n t d > 402 U. S., 
a t 46

In these school desegregation care* sre d 'a h  with the 
authority of a federal court to formulate a  remedy for unron- 
(titu t.sna! racial discrimination Hnwesrr the authority cf 
a court »o incorporate rae sl rn terta  into a re rrM n l decree 
also etter.ds to  tu t 'i .o ry  violst.cn*. Where federal anti- 
discrimination law* h ve been violated an equitable remedy 
may in the appropnt* • rase include a  r s m l  or ethnie factor. 
/>«•*» v ffevm on 7- "tjweftfiew Co . 424 C. 5 747 t |6 7 6 ';  
•e# *1 /In ' r*A»*e/ ot f / s w i f r r i  s ( '• itr4 ,* tts lr i.
431 I ’ 5  324 (1977- .4fbe«s«»fr Paper Co v .Vaorfw. 422 
I* ?  435 / 1975V !• »nnth»r •ettm g we h*\» held thal a 
state r-*> rr .j.Je r  ror I rr n - .s  it.at ar* tea* instil* r n r o i n  
to  ase.re tem pi.acre a .th  f'deral voting r iM j legislation, 
eseis though the ataie action does ro t  ee.tad the rrr.ied* i*f a 
constitutional stoUt* i. I 'm trd  JevuA  'e y i s u s f w s i  of 
W ilh a -jtr .’th . Inc « Care* 4 »  V. S 141 147-165 <1977>
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:i:;;on of W h i t e ,  J. jo in e d  b y  B r e n n a n ,  B l a c k m u n ,  and 
. :.vf.NS. J J .) ;  id., a t 180-187 ( B u r g e r ,  C. J., dissenting on
i grounds).

".on we have disc issed the remedial powers of a  federal 
• rt. we have been a : *.rt to the lim itation that *'(t]he power 
i :h -  federal courts u . restructure the operation of local and 
:?.t~ sovernmental en ities is not plenary. . . . [A] federal 

- ,'iirt is required to tailor the acope of the remedy to  fit the 
-a tu rc  and extent of the . . . violation.” Dayton Board of 
5  lucr.tion V. Brinkman, 433 U. S. 406, 410-420 (1977) (quot­
ing M illiken v. Bradley, 418 U. S. 717, 738 (1974), and Swann 
V. Charlotte-M ecklenburg Board of Education, supra, 402 
U. S., a t  16).

Tlcrc we deal, as wr noted earlier, not with the limited re­
medial powers of a federal court, for example, b u t with the 
broad remedial powers of Congress. I t  is fundamental th a t in 
no organ of government, state or federal, does there repose a 
more comprehensive remedial power than  in the Congress, 
exprevly  charged by the Constitution with competence and 
authority  to enforce equal protection guarantees. Congress 
not only may induce voluntary action to  assure compliance 
with exi ing federal statu tory  or constitutional antidiscrimi-' 
nation provisions, but also, where Congreai ha* authority to 
declare certain conduct unlawful, i t  may, as here, au thorue 
and induce atate action to avoid such conduct. Supra, a t

r> Q
(?)

A more specific challenge to the M B E  program ia the 
charge th a t it  impermissibly deprives nonminority businesses 
of access to at least tom e portion of the government con­
tracting opportunities generated by the Act. I t  m ust be con- 
redcd hat by its objective cf remedying the historical impair­
ment of access, the M B E provision can have the effect of 
awnrdu e some contracts to M BE's which other*it* might be 
awarded to other businesses, who may themselves be innocent 
of ac.v prior discriminatory actions. Failure cf nonminority 
fir:.-« in receive certain contract* is. of course an incidental 
con»«-qurnre of the program not part of it* objective: simi­
larly. past impairment of minority-firm arccas to public con­
tracting opportunities may have been an incidental conse­
quence of “bu>inr*»-as-utualM by public contrarting agencies 
ami among prim* contractor*.

I t  is r m  a constitutional defect in this ;rcg ram  that 
it m ay u .  appoint the exportations of nonn.r.ority  firm*. 
W hrn cffre*-Ming a limited and properly tailored remedy 
to  cure the eet* of prior diset <minalion. rueh "a sharing 
of the  burden” by innocent pa.lies is not unprrm tm bla. 
f 'r a n l». sv/in:, a t 777; see Alhrrwulr P aper C o ,su p ra ; United 
Jr-nsH Orean tatinn. tu p  The actual "burden” shouldered 
h r  ro n m iro n tv  firm* i t  litise ly  light in thi* connection 
s»h»n we consider the ecvpe of this public w r-is program aa 
e«—< r\’H  with rve»al| em •’••irtiroi roti • ra n  *r opponunt- 
l h  * M rw eiT f nlthn- -h »e may a v irn e  ’‘•at th* etrm- 
l U im er partn-s s/e  mi.orent of any d.tfnmir-V-ury rvndort, 
it «s vs within rtmgrrwional power to act on th* assump­
tion th a t in the past some rvonminonty lr:iine*aea may 
have r »ped competitive l e ^ f i t  over the year* fmn» the 
s '.n .a l  etriusron of i m or.ty firm* from these contracting 
o y p c tt .n itia*.

« •» #  P r *  t t  tp*i!> *»\«4 »p*  rw rsn w n  C••***» r* .
i . • <im t i.’u M! tw* w l«Wii r«r'* e-l'ft*! sst* 
t r *  I* *  •  * i  *S» V ? K  f u s s *  l * f  i 1 I t  l  ‘ r»i* •> *, « f l i t  u u l  
l| • , t *1 i.t* es»l -« |IS.U*«1|M Ml It# t'l.VN fu‘»s (.'■* 
; .** T* .» •*# M**. nase.t* sv« v »  ps* -tsu«w **•*»»•
ra-*U *• •• i  * - . J  im v s i f#r *V« 11 it# k tru l

’•» f.r̂ itsfs/s* roi a l« I (!*••* wuroa ft.'m «.
X 'r;t .** f  :c vc, sc: (CC ;*7»i.

(3)
Another challenge to the validity of the M B E program 

is the assertion th a t it :s undcrinclusive—th a t it  lim its ita 
benefit to specified m inority groups rather than extending its 
remedial objectives to all businesses whose access to govern­
m ent contracting is impaired by the effects of disadvantage 
or discrimination. Such an extcntion would, of course, be 
appropriate for Congress to provide; i t  ia not a  function for 
the courts.

Even in th is context, the well-estab.ished concept th a t a 
legislature may take one step ut * time to remedy only part 
of a  broader problem is not w ithout relevance. See Dan- 
dridgc v. Williams, 397 U. S. 471 (1970); Williamson v. Lee 
Optical Co., 348 U. S. 483 (19351. Wc are not reviewing a 
federal program that neck* to conf"r a preferred status upon a 
nondisadvantaged minority or to give special assistance to 
only one of several groups established to be similarly disad­
vantaged minorities. Even in such a setting, the Congress ia 
not w ithout a  certain authority. Sec, e. p., Personnel Admin­
istrator of M assachusetts v. Feeney, 442 U. S. 256 (1979); 
Califano v. TFrbifer, 430 U. S. 313 (1077); Morton v. Jtfancari, 
417 U. S. 535 (1974).

T he Congress has not sought to give select minority groups 
a preferred standing in the construction industry, b u t has 
embarked on a  remedial program to place them on a  more 
equitable footing with respect to  public contracting opportuni­
ties There has been no show ing in this case th a t Congress has 
inadvertently effected an invidious discrimination by ex­
cluding from roversru an identifiable minority group that 
has I een the victim of a degree of disadvantage and discrimi­
nation equal to or gr-ater than that suffered by the groups 
encompassed by the M BE program. I t  is not inconceivable 
th a t on very special 4 ict* a  rase might b - made to challenge 
the congressional d r  .sion to limit M BE eligibility to the 
particular minority g-oups identified in Hie A c t See Tonre 
v. Bradley, 440 U. S 3. 100-112 (1979); Oregon v. Mitchell, 
400 V. S 112. 240 (1: 70) (opinion of B r e n n a n .  W h i t e ,  and 
M a r s h a l l ,  J J .) . Bu' on this record we find no basis to  hold 
that Congress is w ith iu t authority to undertake the kind of 
limited remedial rffp t represented by the M BE program. 
Congret* not d ir cour’*. has the lu avy burden of dealing with 
a hurt of in tractable economic and social problems.

(4)
I t is sis" contended that the M BE procram Is nvvrin- 

f lu m e —th a t it bestowi a benefit on businesses identified by 
rscir.l or ethnic criteria which cannot be justified on the basis 
of com petitive rrttrria  or as a retro dy for the present effect* uf 
identified prior discrimination. It it  ronrrivable th a t a par* 
titu lar application of th r program may have th is effect; how­
ever, the perubaritir* of sprnfie applications are not before 
us in this n e r .  We ate (,nt prr-entril h tre  wtih a challenge 
U.*c'*i:i£ a s;>ecifir award of < ronsveurtion contract or the 
denial J  a wasvtr request; v irt, questions of specific appli­
cation must await futur#rs*#s

Thi* doe* not m ran th*t the Maim e f  oTefinrlutivrnes* 
:» rititlrv l to  no rcr.t.dsration n th r  present case Th* 
history of g o v rrrmental loleronre of procure* using racial or 
ethnic fn tre ia  for the purpoar oe with th# effect of imposing 
an invidious d vrnmtr i t im  must ale.t u t tc the dr'eteri-vus 
effect# of r»*n b*» rr, rort.al or ethnir rlass^calwin* whre 
they (Uav frum narrow rened a! juttifitaUoe*. Even >n the 
r e t t e r t  of a fsn a l rtia.'#t.g* mch as .* presented in thi* rase 
th r  M BE provision c* -ro t pas* m utter unlrsa w.th due ar- 
count for »u adm inistrative program it proved#* a rraacr.tH * 
aaturonce th a t a r iU a u o n  of rac.al or hme m 'c n a  b#
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lim ited to accomplishing the remedial objectives of Congress 
and th a t misapplications of the program will be prom ptly 
and adequately remedied administratively.

I t  is significant th a t the adm inistrative scheme provides for 
waiver and exemption. Two fundam ental congressional as­
sumptions underlie the M B E program: (1) that the present 
effects of past discrimination have impaired tho competitive 
position of businesses owned and controlled by members of 
m inority groups; and (2) th a t affirmative efforts to eliminate 
barriers to minority-firin access, and to evaluate bids with 
adjustm ent for the present effects of past discrimination, 
would assure th a t at least 10% of the federal funds granted 
under the Public Works Employment Act of 1977 would be 
accounted for by contracts with available, qualified, bona fide 
m inority  business enterprises. Each of these assumptions 
may be rebutted in the administrative process.

T h e  adm inistrative program contains measures to effectuate 
the congressional objective of aaMiring legitimate participa­
tion by  disadvantaged M B E’s. Administrative definition 
has tightened some leas definite aspects of the statutory iden­
tification of the m inority groups encompassed by the pro­
gram.11 There is administrative scrutiny to identify and 
eliminate from participation in the program M BE's who are 
not "bona-fide" within the regulations and guidelines; for 
example, spurioui m inority-front entities can be exposed. A 
significant aspect of this surveillance is the complaint proce­
dure available for reporting "unjust participation by an enter­
prise o r  individuals in the M BE program." Supra, a t 20. 
And even as to specific contract awards waiver is available to 
avoid d 'a lirg  with an M BE who is attem pting to exploit the 
remedial aspects of the prcgiain by charging an unrcaaonsLle 
price, i. e.. a price not attributable to the present effects of 
past d;*"rirr.initio-.. Supra, a t 17 19. We must assume that 
C o ng re  » intended cit e  scrutiny of false claims and prompt 
action o n  them.

G r a n te e s  are  g iv e n  th e  o p p o r tu n i ty  to  d e m o n s tra te  th a t  
th e ir  b e s t  e f c r t s  w ill n o t  succeed  o r  h a v e  n e t succeeded  in 
a c h ie v jr  g m e  s t a t u to r y  10%  ta rg e t  fo r  m in o r ity  firm p a r t ie i-  
p i .n  w ith in  th e  l im ita t io n s  o f  th e  p ro g ra m 's  rem e d ia l o b ­
je c tiv e s . In  th e s e  c irc u m s ta n c e s  a  w a iv e r  o r p a r t ia l  w a iv e r  is 
a v a ila b l*  c r .te  c o m p lia n c e  h a s  l«e*n d e m o n s tra te d  A w a iv e r 
m ay  b e  so u g h t a n d  g ra n te d  a t  a n y  t im e  d u rin g  th e  ro n tra c t*  
ing  prc*-*sa e r  e a r n  p r .o r  to  le t tu .g  c o n tra c ts  if  th e  fa c ts  
w a rra r.;

N o r is th e  p ro g ra m  d e fe c tiv e  l e c t u r e  a w aive r m a y  b e  
so u g h t o n ly  by  th e  g ra n te e  a n d  n o t b y  p u m e  c o n tra c to rs

’•TV* VPr imi-ev. • t' 5 C I s ^ M O  uv**"! III.
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who may expcrienco difficulty in fulfilling contract obligations 
to assure m inority participation. I t  may be administratively 
cumbersome, b u t the wisdom of concentrating responsibility 
a t the grantee level ia not for us to evaluate; the purpose is 
to allow the Economic Development Administration to main­
tain close supervision of the operation of the M BE provision. 
The adm inistrative com plaint mechanism allows for griev­
ances of prime contractors who assert th a t a  grantee has failed 
to seek a waiver in ar. appropriate caje. Finally, we note 
th a t where private parties, as opposed to governmental en­
tities, transgress the limitations inherent in the M B E pro­
gram, the possibility of constitutional violation is more re­
moved. See U nited Steelworkers of America v. TFebcr, 443 
U. S. 193,200 (1979).

T h a t the use of racial and ethnic criteria is premised 
on assumptions rebuttable in the administrative process gives 
reasonable assurance th a t application of the M BE program 
will be limited to accomplishing the remedial objectives con­
tem plated by Congress and th a t misapplications of tho racial 
and ethnic criteria can be remedied. In dealing with th i s \  
facial challenge to  the statute, doubts m ust be resolved in 
support of the congressional judgm ent th a t this limited pro­
gram is a necessary step to effectuate the constitutional m an­
date for equality of economic op|*Ttunity. The M BE pro­
vision may be viewed nj a  pilot project, appropriately limited 
in extent and duration, and subject to reassessment and re- 
evaluation by the Congress prior to any extension or re - r 'a c t-  
ment.*‘ Miscarriage* of a d m in is tra t io n  could have onlv a 
transit*- v  eco n o m ic  im p a c t on b u sin esses  n o t  e n c o m p a sse d  b y  
the program, and would not be irremediable.

IV
Congress, after due consideration, perceived a pressing need 

to  move forward with new approaches in the continuing effort 
to achieve the goal of equality of economic opportunity. In 
this effort. Congress h is  necessary latitude to try  new tcch- 
niques such aa the lim ited use of racial and ethnic criteria 
to accomplish remedia? objectives; this especially so in pro­
grams where v o lu n ta r  cooperation with remedial measures 
is induced by platinp conditions on federal expenditures. 
T hat the program may press the outer lim its of congressional 
authority affords no ba* a for striking it down.

rc ti t  onrrs have tno> nted a facial challenge to a program 
developed by the polit rally responsive branches of Gove- 
m rnt For its part, .the Congress must proceed only m tl. 
programs narrowly tail irrd to achieve its objectives, subject 
to continuing ev a lu a tnn  and reassessment; administration 
of the programs must be vigiliant and flexible; and. when 
auch a  program comes under judicial review, courts m ust be 
••tisficd t in t  the legislative objectives and projected adm inis­
tration give reasonable assurance that the program will func­
tion within constitutional litnitatu us. But as Justice Jack- 
Kin adi>. wished m a  diffm nv m n tix l in 1941; "

"T he Supreme C,*urt can maintain lU r lf  and succeed in 
its tasks only if the r o u n d s  of self-ree lint urged most 
earnestly by members of the I  ourt itself are humbly and 
faithfully heeded After *h* fnrrrs of conservatism arid 
literalism , of radicalism a, r*aetion. of emotion and of 
»e]f-ir.ter*«t are all caught up in the legislative proeera
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