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NATIONAL CONFERENCE OF STATE LEGISLATURES
CHILD SUPPORT ENFORCEMENT SEMINAR EVALUATION FORM
OCTOBER, 1979

Please fill out at conclusion of seminar and turn in at luncheon on
Friday, October 12 or before you leave.

AFFILIATION
1. i ILegisIator [] Federal CSE Other-please
identify

[] Legislative staff [] State CSE

OVERALL REACTION

2. What did you hope to accomplish by attending the seminar? Were your
expectations met?

3. Please rate the overall conference:
Excellent Very Good Average Poor .
SUBJECT MATTER

4. Was the subject matter of the seminar relevant to your needs and/or
the needs of your legislature?

5. What suggestions do you have for making the program more valuabhle?

FORMAT
6. Was the seminar format (the combinat' n of plenary speakers and

concurrent sessions) appropriate for “ne -abject matter? V/hat changes,
if any, would you suggest?

7. How did you feel about the length of the seminar?



FACULTY

8. Please comment on the seminar faculty and their effectiveness as
moderators, speakers and resource people.

MATERIALS
9. Did you find the conference m aterials helpful? Which were most
useful, which least?
Packet M aterials:
Guidelines for Discussion and Term Definintions
HEW O ffice of Child Support Enforcement M aterials
List of Pending Federal Legislation
Demographic Factors in Child Support Erforcement
Discussion Papers
Background A rticles

Uniform Laws

Display Table M aterials

10. Are there particular materials you would like to receive in a post
conference mailing?

LOGISTICS

11, Were your hotel accomodations satisfactory?

12. Which days of the week are most convenient for you to attend seminars?

FUTURE ACTION

13. Do you think you w ill take any action in the area of child support
enforcement when you return to your 9tate? If so, what?
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In 1975 a new Federal program was established to assist States in making their
child Support Enforcement programs more effective. Program development has varied
widely among the States since that time. While sane States realize significant cost
savings through enforcing the child support obligations of absent parents, many s till
lack adequate legislative tools to conduct an effective program. The Quid Support
Enforcement Project of the National Conference of State Legislatures is designed to
help lawmakers both understand the Child Support Enforcement program and play a more
active role in resolving the impediments to effective programs in their States.

The Project is being carried out under the auspices of The National Institute
for Child Support Enforcement (which is funded through the O ffice of Child Support
Enforcement ¢f the D.S. Department of Health, Education and W elfare). The ten-month
effort will provide services to legislators through an information clearinghouse,
regional seminars, technical assistance and a "Legislatorls Guide to Child Support
Enforcement.'l

Regional Seminars

TWO regional seminars w ill hring legislators together with resource people from
the field for information sharing and discussions. Topics to be covered include the
general concepts underlying tha ChiJd Support Enforcement program, policy options,
innovative state programs, model legislation and impediments to effective programs.

The Western Regional Seminar is scheduled for Denver, Colorado on October 11-12.
The Eastern Regional Seminar is scheduled for Hartford, Connecticut on October 22-23.
All interested leg! lators and staff are invited to attend the seminars. Assistance
with airfare costs is available for a limited number of legislators per State (subject
to designation by legislative leadership in each State.) A sumnary of the proceedings
w ill be prepared and shared after each seminar with participants and others who are
interested.

Technical Assistance

The project w ill offer technical assistance to legislators geared towards the
assessment of problems and identification of solutions to improve individual. State
programs. Assistance w ill be available in such areas as conducting policy research
studies, preparing testimony, hill drafting, and a limited nunher of State workshops
structured for the particular needs of the State.

Inform ation Clearinghouse

An inform ation clearinghouse w ill be established and maintained to respond to
requests from legislators and staff an Child Support Enforcement issues. Statutory
abstracts, research reports, statistical information, significant court decisions, and
names of resource people w ill be available.



_legislator's guide to the issue w ill be published,
seminars and State workshops and m aterials collected for the clearinghouse service
w ill form the basfss for the guide. Seme cf the topics to be included are case
histories of innovative legislation, definition of policy questions and options,
and descriptions of relevant research.

A BRIEF INTRODUCTION TO CHUD SUPPORT ENFORCEMENT

Child Support Enforcanent is a new approach to assisting dependent children.
Federal law requires that each State establish a Child Support Erforcement program.
The responsible State government unit is camcnly referred to as the IV-D agency.
Each program receives 75 percent of its funding fran the Federal government.

The Child Support Enforcement >ogram was established in response to the changes
taking place in the Aid to Families with Dependent Children Program (AFDC). AFDC was
established in the 1930's to provide for children who did not have V.e benefits of
support frcm both parents. Assistance is available to families in whxdi a responsible
parent is dead, absent, disabled, or in sane cases, unemployed.

When the AFDC program was first established, death of the father was the major
basis for eligibility. Currently, over 80 percent of the families receiving AFDC are

eligible because a parent is absent frcm the hone, while over 30 percent of the children
cure bom of unnurried parents.

The State IV-D agency is responsible for locating absent parents, establishing
paternity, establishing child support obligations, and collecting and monitoring
child support payments. Federal law requires that these services be offered to AFDC
and ron-AfcjC fam ilies.

The Child Support Enforcement Program has proven itself to be cost effective.
According to figures from the U.S. Department of Health, Education and W elfare (HEW)
welfare rolls have been reduced and savings have been realized as support payments
frcm absent parents have been used to offset AFDC payments.

While the CJiild Support Enforcement program is located in the social services
department in most states, it is unlike any other hunan service program. The program

ensures support to children while reducing State and local welfare and related program
expenditures.

HEW reported that for Fiscal Year 1978 one billion dollars was collected at a
cost of $321 m illion dollars. Hence nationally, the program collected more than $3.00
for every $1.00 spent. Unfortunately there is a wide variance in the effectiveness
of State programs. Seventeen States are still collecting less than what they spend
to make their AFDC collections.

A variety of inpodirrents contribute to this ineffectiveness. Included are budget-
ary find staffing lim itations, curtailed access jo information on absent parents’
location and assets, crowded court dockets, absence of legal enforcement tools such
as wage assignments and garnishment, and lack of cooperation between States on intrre-
state cases. A number of these problems could be addressed through State legislation.

[f you have any questions or desire further information, oont.'ct Deborah Bennington,
Child Support Enforcement .Toject Director, NCSL, 1405 Curtis St., fuito 2300, Denver,
Colorado 80202.
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THE CHILD SUPPORT ENFORCEMENT ACT

THE

UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT
AND 0" HER APPLICABLE STATUTORY PROVISIONS CONCERNING

CHILD SUPPORT MATTERS
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CORRECTIONS
47.23.060(c) should road as follows:

(c) In a oourt proceeding wnerc the support of a minor child is at issue, the court
may order either or both ?arents, to pay the amount necessary for support, maintenance,
nurture and education of the child. ~Upon a showing of good'c'use the cour: may order
tne parents required to pay support to give reasqnable Security for payments. "An
order for prospective child support may be modified or revoke: as the Cot rt considers
necessary, (am sec. 21 ch 126 SLA 1977)

47.23.070 3hould read as follows:

Sec. 47.23.070. ORDE3L TO ASSIGN WAGES ETCR SUPPORT, (a) In a proceedin' in_which
the court has ordered either or both carents to oay for the supcort of a minor ¢hild,
the court may, on Its cwn motion or motjon of a party or the aaency on behalf of a
party, after’notice aid an ogportunitv for hearlnﬁ, order either parent or both
parents to assicm to the custodian of the child that corticn of salary or wages

of either Darent due than currently and in the future sufficient to oay the amount
orderedthdthe oourt for the support, maintenance, nurture and education of the
minor child.

(b) The order of assignment is b,indin? uncr. an aipIoKer upon service of a copf of the
order uon the employer and until further order of the court. The arployer nay, for
aacr|1 pavment made under the order, deduct SI fran other wnces or salary owed to the
enployee.

(c) The assionmcnt made under a.  order has priority as aaainst an attachment,
execution, or other assignment u .as otherwise ordered bv the court.

(d) An enployer may not terminate an arplovee'3 emgloyment because his wares are
subiect to an order under thi3 section, (an sec. 22 ¢h 126 SLA 1977)
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THE CHILD SUPPORT EHFORCEMENT ACT

tho

UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT
and other applicable statutory provisions concerning
CHILD SUPPORT MATTERS

Chapter 136, Lavs of Alaska 1977, Section

Purpose

Title 47, Chapter 31, Section

Creation ot Child Support Enforcement
Agei.cy

Duties ef the A?ency
Establishmrnt ot Fund
Determination of Paternity
Determination of Support Obligation
Legal Assistance

Order of Support

Order to Assign Wages for Support
Enforcement of Support Orders
Repealed _

Agiency Exempt from Execution

A1l Persons Nay Use Agency
Definitions _ _
Obligor Liable for Public Assistance
Furnished Obligee

Subrogation cf State

Power of Ager:y to Admini'rratlvely
Establish and Enforco Suppaort Obliga-
tion; Procedures to he Utilized
Requiro Notice in Admir strative
Enforcement of Sup/xirt Orders
Administrative Establishment of Sul
port Obiigation; Notice and Finding
af Financial Rosponsihility
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Administrative Establishment of Suppxxrt
Obligations/ Hearm%_

Administrative Establishment of Support
bligations; Decision

dministrative Establishment of Support
bligations; Modification of a Finding
r Decision of Responsibility
dministrative Establishment of Sur,ort
bligations; Use of Standards in
etermination of Support Payrvncs
dministrative Establishment of Support
bligations; Judicial Review
Administration of Established Support
Obligations/ Judicial Review

Assertion of Lien

Service of Lien

Order to Withhold and Deliver

Civil Liability Upon Failure to Comply
with an Order

Judicial Relief from Administrative
Execution _

Sovt'rabilltyi Alternative when Method
of Notification Hold Invalid
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Title 35, Chapter 25, Section

Definitions

Additional Remedies

Extent of Duties of Suppnrt.
Extradition

Helief fiom Extradition
Choice of Uiw
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Furnishing Support by State or
['olitical Subdivision
Enforcement

Complaint for Suppwrt

Officials to Represent Plaintiff
Complaint (or 1 Minor
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Sec.
070
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Court Duty When Alaska Initiating
State

Costs and Fees

Jurisdiction by Arrest

State Information Agenc& _
Court Duty When Alaska Responding
State _

Further Duty of Responding State
Hearings and Continuances

Rules of Evidence

Paternity

Order of Support o
Tiansmitting Orders to Initiating
State

Additional Powers of Court

S.Cldf

210 Additional Agency Dudes When
Alaska Responding State

220 Additional Agency Duty When
Alaska Initiating State

230 Evidence of Hushand and Wife

240 APpIication of Payments

.250 Etfect of Participation in
Proceeding

252 Proceedings Not To Be Stayed

254 Registration of Foreign Support Orders

256 A?ency to Represent Obligee

258 Effect of Registration;
Enforcement Procedures

260 Uniformit¥ of Interpretation

270 Short Title

Title 12, Chapter 62  CODE OF CRININAL PROCEDURES

12.62.020 Collection and Storage

Disclosure of Tax Returns and Reports

Title 43, Chapter 5
43.05.230 (a)

REVENUE AND TAXATION



Reference Chapter 126, Laws of Alaska, 1977 PURPOSE.  Comon law and
statutory procedures governing the remedies for enforcement of support
for financially dependent minor children by responsible parents have not
proven sufficiently effective or efficient to cope with the increasing
incidence of financial dependency. The increasing workload of courts,
district attorneys, and the attorney general has made such remedies
uncertain, slow and madeguate, thereby resulting in a growing burden on
the financial resources of the state which is required to provide public
assistance grants for basic maintenance requirements when parents fall

to meet their primary obligations. The state, therefore, exercising its
police and sovereign power, declares that the cormon law and Alaska
statutes perta|n|n% to the establishment andenforcementof child support
obligations shall be augmented by additional remedies in order to meet
the needs of minor children. It'is declared to D€ the public polch of
this state that this ACt be construed and administered to the end that
children shall be njintained from the resources of responsible Barents,
thereby relieving, at least in part, the burden i)resently born by the
general citizenry through welfare and wo tare related programs.

Sec. 47.23.010. CREATION OF CHi.J) SUPPORT ENFORCEMENT ACENCY.
There is created in the Department of Revenue the child support enforcement

agency.

Sec. 47.21.020. DUTIES or THE AGENCY.  The agoncy shall
(n obtain, enforce, and administer child support orders of
the superior courts of the state,

, ' adopt regulations to carry OUt  tho purposes of this chapter
including regulations which ostablish

~(A) schedules for determining the amount an obligor is liable
t0 contribute toward the §uppor.t of an obligee under this chapter and
under Title 1V-D, Social Security Act; and

(1) piccedurcs for hearings conducted under sec. 170 of thia
chapter;

_ .. (C) Luniform schedule of foes which may be charged the
ob|IIT%0r if ‘the child support paymonts are 10 or more days overdue or if
paynent 1I* mile by » check backed by insufficient funds.

(J) administer and enforce the Uniform Reciprocal Enforcement of
Support” Act (AS 79.251/

(41 establish, enforce, and administer child support obligations
dt'ministi.ittvely in accordance with this chapter/ and

C(5)  administer the state plan rmqulted under Title 1v-D ot the
tetcial Security Act as amended.
Sec. 4f.J1.0J0. KSTAHLt"HMENL OF FUND.  There Is established

il the sta“e é;e.nergl fund ii continuing, revolving, reserve account to
receive collection® nnd rvilte the authorize,! dishurserstnts ot the Agency.

Sec. 47.21.040. DIFTEHNINATION OF PATERNITY.  (al The agencY _
shall appear on Ifhilf of minor children or th. Ir nither or legll “custodian



or the state and initiate efforts to have the paternity of children born
out of wedlock determined by the court on voluntary application by the
mother or other legal custodian.

(b) Tho agency may not attempt to establish paternity in any Case
Involving incest or forcible rape, when legal proceedings for adoption
are pending, or when it would not be in the best Interosts of the
children or the state.

Sec. 47.23.045. DITERMINATION OF SUPPORT OBLIGATION. Tho agency
may appear in an action soaking an award of support in behalf of @ child
owed a duty of support, and may also apé)ear in an action seeking modifi-
cation of a support order, decree or judgmant already entered. ~Action
under this section may be undertaken upon application of an obllg{ee, or
at the agenc%/'s own discretion if the obligor is liable to the State
under sec. 120(al or (b) of this chapter.

_ Sec. 47.23.050. LECAL ASSISTANCE.  The agoncy.shall contract
with the Department of Law to provide needed legal SErvICes.

Sec 47.?3.000. ORDER OF SUPPORT.  la) An order ot Support osta-
bldshcs a relationship by which tho custodian of tho child Is the
administrator for the pufposes of administering child SUPPOrt on behalf
of tho child. Tho court shall carefully consider tho Need tor ﬁupgort,
tho ab|l|t]< of both parents to moot such support 0DIyations, tne extent
t0 which the parents supported %he child before divorce, and the €CONOMIC
ability of the parents to ?ay arter separation and divorce. The courf

shall also cgﬂl]sider the olfect on the support oﬁl.h%ation ot a chango IN
custodian. The need of the child for SU§EJ rt sn.lJJ be considered
regardless of the sox of the parent awarded custody of the child.

[b) Repealed.

. (c) In a court proceeding where tho support ol a minor child Is at
ISSUE, the court nuy order either or both parents to fay the amount
necessary for the support of @ minor child, tho court may, on its own
motion or motion of a Prrty or the agency on belwilt of @ Party, after
notice and an opportunity Tor hear|n$, order either parent orboth
parents to asslgn to the custodian of the child that ﬁortlon of salary

or wages of either parent 8“0 hem currently and IP1 the future suffi-
cient to pay the amount Ordered by tho court for the support, maintenance,
nurture ami education ot the minor child.

Sec, 47.23.07C 1a) Tho order of aaslgrjsont is binding upon an
employer upon setvice ot a cop]y or the order upon tho employer and until
furthei ndot of the court., The employer may, for each payment made
undelr the order, deduct ft from other wages or salary owed {0 tho
employee,

Tlw assignment made under court order has riorit?/seas ayai lit

[h
an attaghment, execution or other assignment unless OtNErWiSe ordered by

tha court.

~it)  An employermay not ter inate an employee'aemployment because
hie wages are sub)e0tto an order under thia section.

2



Sec. 47.23.080. ENFQRCEMENT OF SUPPORT ORDERS.  (a) A court
order requiring payment oT child support shall be modified to order
payments be made to the agency upon application.

8b) The agency on behalf of the custodian or the State shall take
all. n 3es_sar action permitted b%/ law to enforce child support orders SO
en1[ere , including petitioning the court for orders to aid in the
enforcement of child support.

(cl The determination or enforcement of @ duty of SUF ort is
unaffected by any interference 8y the custodian of tho child with rights
of custody or visitation yranted by a court.

(d) No order of arrest may be issued in the enforcement of chile
support unless the court has reason {0 believe that thf] obligee f ICé
may flee the jurisdiction or unless the obligee tSIC) has been ordered
0 appear in the action and has failed to do so.

AS 47.23.090 ia repealed.

‘ Sec. 47.23.095. AGENCY EXEMPT FROM EXECUTION. No execution miy
|%suet against money held in the fund established under soc. 10 of this
chapter.

‘Sec. 47.23.100. ALL PERSONS MAY USE AGENCY. The agoncx_shall
rovide aid to any person duo child support under the laws ot this State
pon applIC.Ition.” 1t tho obligee 1S indigent or otherwise unable to pat
tor these services, the agency shall act without chatglo 10 the obligee.

[f the agenc% determines that the gbligee is financially able 10 pay,
costs shall be assessed according {0 regulations adopted b){1 the department
and be paid into the fund established in sec. 30 ot this hapter.

Sec 47.23.110. DEFINITIONS.  In_this Chapter il "agency”
means the child support enforcement agencyi

(2L "department" means the Department ol Revenue/

_ (3) “Duty of support" ‘includes a duty of child supportimposed or
ipposablo by taw, by a court order, decree’or judgment, or by a finning

or decision rendered under th|s_chaPter whether INteriocutory ot final,
whether incidental to a proceeding for divorce, chal separation,

separate maintenance, or otherwise, and includes the duly to pay atteatagee
of support past due and unpaid/

(41 "obligee“ means a person to whom a duty ol SUpportis owed/

(51 "obligor" means a person owing a duty ot support/

() "supper! order" moans any Judgment, decree, or mdet ot child
support in favor of Al obligee whether temporary or ilnal, or subject to
modification, revocation, or remission, regardless of the kind ot action
ot t'rocceding In which it 1l entered.

Sec 47.23.120. OBLIGOM UAMX FQR PUBLIC ASSISI \NCE FI RNISMF)
OBLIGEE, (a) An obligor Is liable 10 the state |n|rlud amount ol assls®
lance granted under AS 47.25.310 - 47.25.420 to a t.'WId whom the obligor



owes a Auty of support except that if a support order ties been entered,
the liability of the obligor may Not exceed the amount of support
provided for in the SUPPOrt order.

(b) Anobligor is liable to the state in the amount of the cost
incurred if the state is maintaining a child whom the obligor owes a
duty of support in a foster home or institution, except that if a
support order has been entered, cr an agreement for paYment of that cost
executed between the obligor and the state, the I'ablility of the
obli< Jr may not exceed tho amount provided in thesupport order or
agreement.

Sec. 47.23.130. SUBROGATION Of STATE.  If the obligor is 1.ible
Lo the state Ul‘herseﬁ. 120 (a) or (b) of this chapter, the state is
subrogat(i to the rights of the obligee to either bnng an action
seeking J support order or to proceed under SECS. 160-270 of this
chapter to establish and enforce a duty of support and further to
ci force by execution, in accordance with secs. 230-270 of this chai)_ter
or otherwise, any support order already entered in favor of the opligee,
up to tho amount tor which the obligor is liable to the state under
secs. 120(a) and (b) of this chapter.

Sec 47.23.140 POWER OF AGENCY TO ADMINISTRATIVELY ESTABLISH AND
ENFORCE SUPPORT OBLIGATIONI PROCEDURES TO BE UTILIZED. (@) If no
support order has been entered, the agency may establish a AULY of
support utilizing the procedures prescribed in secs. 160-220 of this
chapter, and may enforce a duty of sugport utilizing the procedure
prescribed in secs, 230-270 ot this chapter. Action under this sub-
section may be.und.er.taken UPOH agi)_llcatl_on of an obllﬁoe, or at tho
agency's own discri tion if tho obligor is liable to the state under
secs. 120(a) or (b) of this chapter.

(b) It a support ordci 'ms been entered, the agency may enforce
the sugport order utilizing th procedures prescribed in secs. 150 and
230-270 ot this chapter.

Soc. 47.23.150. REQUIRED WN3TICE IN ADNINISTUATIVE ENFORCEMENT
OF SUIPORT ORDERS, ga) Action to .iforce a support order adminstra-
tivoly under secs. 230-270 of this chapter ia initiated b% tho agoncy
serving a NOLICE on the_obh%or ot haliablility under tho support
order. Notice under this subsection ihall be served %ersonall or hy
registered, certified, or insyred mail, return rﬁgelp _requested, for
restricted delivery only to the person f>whom th* notice. IS directed or
{0 the />erson authorited under fodoral regulr-ton to receive tint
person’s restricted delivery mill.

ibl  Notice *-nd under (a) ot this section shall state the amount
of the obligor'i, ||arbl|ty under Ihe,supﬁ)ort order ang fhat the pro |cr¥
ot the oblll?e IS subject to exer .ion In that amount In accordance elth
the procedures presetibed in sec . 230-270 ot Ihlf] chapter at tV ex-
piration ol ?0 days (tom the Ot of service ot the notice.

Sec. 47.23.160. ADMINISTRATIVE ESTABLISHMENT OF SUPPORT OBLI-
GATIONS! NOT.i:E AND FINDING OF FINANCIAL RESPONSIBILITY.  la) An
action, to ratal null a duty of support authorised under sec. 140(a) ot
thru O inter Is Initialed by the ayvn y nerving tei the alleged 1bligor a

4



notice and finding of financial resEonsibiIity. The notice and finding
served under this subsection shall pe served personally or by regis-
tered, certified, or insured mail, return receipt requested, for re-
stricted dellver% only to the person to whom the notice and finding is
directed or to the person authorized under federal regulation to receive
his restricted delivery mail.

(b) The notice and finding of financial responsibility Served
under (a) of this section shall state (1) the sum or periodic
pa){ments for which the alleged obligor is found to be responsible,
calculated by taking into consideration the need of the alleged obligee,
the alleged obligor's liability to the state under sec. 130 of this
chapter if any, and his duty of support under the law;

(2) the name of the alleged obligee and his custodian;

_ (3) that the alleged obligor may appear and show cause in a
-cearing held by the agency why the finding is incorrect, should not be
tinally ordered, and should be modified or rescinded, because (A) no
duty of supp/ort is owed, or IB) the amount of SUPPOIt found to be owed
is Incorrect

~(4) thatif the person Served with tho notlco and finding of
financial responsibility docs not r,e%uest a hearing within 30 days, the
property of the person will be SUbjeCt to execution In.accordance with
sees. 2)0 - 270 of this chapter in the amounts Stated in the finding
without further notice or hearing.

Sec. 47.23.170. ADMINISTRATIVE ESTABLISHMENT OF SUPPORT OBLI-
GATIONS: HEARING. _ﬁq) ~ A person SEIVEd with a notlco and finding
of financial responsibility is entitled 10 a hearing if a request in
writing for a hearing is served on the agency by registered mill, return
receipt requested, within 30 days of tho data ot service of the notice
of financial responsibility;

(b) If a request under (a) is made, the execution unle: secs.
210 -270 ot this chapter shall be stayed pendlngthe decision on the
hearing, or the decision of a court, if appealed. If no request fora
h_earlng% is made, tho finding of responsibility IS final at tha expira-
tion of the 30-day period.

(c) Ifa hearin? is requested, It shall be held within 30 days of
the date of service ol the request for hearirxi on tho agoncy.

(d) The hearing officer shall determine tho ami*nt of i)_erio_d_ic
payments necessary to satisfy the pist, present, and Tuture liability of
tire alleged obligor under sec. 130 of this chapter. If any, and undei
any duty of support importable under the law. Theamountof periodic
p.tymnnts determined under this subsectjon is not 1 siltedby the amount
%may public assistance payment rodn t0 Or fur the benefit of tin:

le) The hearing officer shall consider the following In miking his
delormIn.itlon under 1d) of this section:

ID the rietuis of the aIIe?ed _obligee, disregarding the Income
or assets of the custotilan of the allmeil old lyeot



(2) the amount of the alleged ohl tor's liability to the
state under sec. 125 of this chapter if any,

(3) tho intent of the Ie?islature that children be supported
as much as possible by their natural parents/

(4) the ability of tho alleged obligor to pay.

(f) ~ If the alleged obligor requesting tho he_aring fails to appear
at the hearing, tho hearing officer shall enter a decision declaring the
property of the alleged obligor subject to execution in accordance with
secs. 230:270 of this chapter in the amounts stated in tho notice and

filing (SIC| of financial responsibility.

Sec. 47.23.180. ADMINISTRATIVE ESTABLISHMENT OF SUPPORT OBLI-
GATIONSi ~ DECISION. (a% Within 20 days of the date of tho hearing,
the hearing officer shall promulgate findings and a decision determining
whether a QUty of support exists and, if a dut%/ of support is found, the
amount of periodic payments or sun for which the alleged obligor is
found to be responsible.

~(b) Liability to tho state under sec. 130 of this chapter is
limited to tho amount for which the obligor is found to be responsible
under (a) of this section.

(c) A decision rendered under (a) of this section is modified to
the extent that a subr quest order, judgment, or decreo of a superior
court is inconsistent with the decision rendered w#der ta' ot this
section.

Sec. 47.23.190. ADMINISTRATIVE ESTABLISHMENT OF SUPPORT OBLI-
GATIONS: MODIFICATION OF A FINDING OR DECISION OF RESPONSIBILITY. la)
Unless a support order has been entered, tho obligor, or tho obligee or
his custodian, may petition tho agency or its designee for a modifi-
cation of tho finding or decision of responsibility previously entered
with regard to future periodic support payments.

(fb) Tho agency shall grant a hearing upon a petition made under
of this section if affidavits submitted with tho petltlonfﬂwakea

( cient to

a
jh%wi? of FOOd capse and material change in circumstances SU
ustl }% action under (c) of this section.

() If a hearing is granted, tho agency shall serve a notice of
hearm%_logether_wnh 1 Co%yof IhlgI petition and affidavits submitted ON
tho ob |gee or his custodian and tho ob_llggor personally or by registered,
cortifiod, or insured mail, return receipt requested, tor restricted
dol'very only to tho person to whom tho notice is directed or {0 the
poison authorited under federal regulation tO reCeIVe his restricted

del Ivory mail,

ld) , A hearin.?. shall I>e sotnot less th.it 15 nor more than 10days
Eg)l?]sethedate of mailing ot notice ol  irlng, unless extended tor good

lo)  Modit teation ol futu egeriodic support payments may ke ordered
upon a showing of good cCause and enterial change In circumstances.



sec. 47.23.200. ADMINISTRATE ESTABLISHMENT OF SUPPORT OBLI-
GATIONS:  USE OF STANDARDS IN DETERMINATION OF SUPPORT PAYMENTS, (a) In
making its findings uUnder sec. 160 of this chapter, and in establishing
and modifying amounts of periodic squort payments under secs. 160 and
190 of this chapter, tho a(ioncy shall consider the standards adopted by
regulation Under sec. JO of this clutpter and any standards for deter-
mination of support payments used by the suporlor court of the district
of residence of the obligor.

Sec. 47.23.210. ADMINISTRATIVE ESTABLISHMENT OF SUPPORT OBLI-
GATIONS:  OBTAINING JUDICIAL REVIEW. (aL Judicial review by the
superior court of an agency decision esta I|sh|n%;J or modifying a duty of
support or amounts of s_uh)port duo may be obtaine (b:y filing a notice of
appeal xn  ‘cordance WIth tho applicable rules of C'urt governing
appeals in civil matters. Anotice of appoal shall be filed within 30
days of the decision.

) (b% Tho complete record of the proceedings, or the parts of jt
which the appellant dem?nates, shall be prepared by the agency. /I copy
shall be delivered to all parties participating in the appeal.” The
original shall be filed in tho suporlor court within 30 days after the
appeliant ?_a s tho estimated cost of preparing the complete or designated
record or files a corporate SUroty bond egual to tho estimated cost.

(c) The complete record includos

(1) the notice and finding of financial responsibility/
(2) tho roqucest fora hearing/

(3) the decision of the hearing officer/

(4) tho exhibits admitted or rojectcd/

(5) thewritten evidence/

(6) all other documonts in the case.

_ _(d% Uponorder of the superiorcourt, appeals may betaken on the
original record or parts of it. Therecord may betypewritten or
duplicatod by any standard process. Analogous rules of c'urt governing
appeals in C 'il matters ahall be followed when this chapter is silent,
and when not in conflict with this chapter.

le) Tho superior court en{oin agency action in excess of
constitutional or statutory authority at any stage of an agency pro-
ceeding. If agency action” is unlawfully or’unreasonably withheld, the
aufvrior court may compel the agency to initiate action.

Sec 47.23.210. ADMINISTRATIVE ESTABLISHMENT OF SUI'FORT OBLI-
GATIONS: PROCEDURE ON REVIEW. ~ (a)  Anappeal shall bo heard by the
suporior court sitting withouta jury.

(b) Inquiry in an appeaj extends to the following questions:

(11 whether the agency lute proceeded without or in excess of
jurisdiction/



(2) whether there was a fair hearing/ and

(3) whether there was a prejudicial abuse of discretion.
Abuse of discretion Is established if the agency has not proceeded In
the manner required b¥_law, the order or decision Is not supported by
the findings, or the findings are not supported by the evidence.

~(c) The court may exercise Its independent judgment on the evidence.
[f it is claimed that the findings are not supported by the evidence,
abuse of discretion is established if the court determines chat tho
findings are not supported by (1) the weight of the evidence, or
(2)substantial evidence in the light of the whole record.

(d) The court may augment tho agenc?/_ record in whole or in part,
or hold a hez_arm% de novo. If the court finds that there is relevant
evidence which, 1' the exercise of reasonable diligence, could iiot have
been produced or ich was improperly excluded at the hearing, the court
may

(1) enter judgment as provided in (c) of this section and
remand the case to be reconsidered in the light of that evidencet or

~(2) .dmit the evidence at the appellate hearing without
remanding the case.

fa) Tho court shall enter judgment setting aside, modifyin%,_ _
remanding, or affirming the decision, without limiting OF controlling in
any way the discretion legally vested in tho agency.

(f) The court in which proceedings under this section aro started
may stay the operation of the decision until

(1) the court enters judgment;
(2) anotice of further appeal from the judgment is filed/ or
(3) tho time for filing tin notice of appeal expires.

(g) No stay may be imposed or continued if the COUIt is satisfied
that it is against tho public interest.

, éhj [f further appeal is taken, the supremo court my, in its
discrétion, stay tho superior court Judgment or agency order.

Sec. 47.23.230. ASSERTION OF LIEN. (a) At tho expiration of
30 days from either (JI the date of serviceot notice under sec. 150 of
this chaf)ter, or (2) tho dato of service of a notice and findingof
financial responsibility under sec. 160 of this chaFter, the agency eiay
assort a lien ugon the Teal or personal pr -tery ot 100 obligor, in” the
anount of the obligor's liability.

~(b> No lien filed unter this sectlr , has any effect against
earnings, or bank deposits or balances, unless It statos the amount of
tho obligor's liability under this. chapter and un iss the lien is servetl
in accordance with sec. 240 et NIS chapter.

(¢l The Tlivn shall attach to all realand personal property of the



obligor anl be effective on the data of filing of tho lien with the
recorder O» the recording district in which Iﬁe progerty attached is
located. A lien against earnings shall attach and be effect|¥]e upon
fiIin% with the recorder of the recording district in ihich the employer
goes usiness or maintains an office or agent for the purpose of doing
usiness.

(dl Whenever a lien has been filed under this section and there is
in the possession of any person, political subdivision, or d_eﬁartmenl of
the state havm(]; actual notice of the lien, any property which Mgy be
subject to the lien, that property may not be paid over, released, sold,
trar-ferred, encumbered or conveyed unless

(1) a written reiease Or waiver signed by a representative of
the agoncy has been delivered to the person, political subdivision, or
department of the state; or

_ (2) a decision has been made in a hearing held under sec. 170
of this chapfer or by a superior court ordering release of the lien on
the grounds that no debt €XISIS or that the debt has been satisfied.

~Sec. 47.23.240. SERVICE OF LIEN. ga) The ageng iru¥ at any
time after fi. .ng of @ lien filed under sec. 230 of this C fpto SCra a
copy of the lien upon any person, political subdivision, or department
of the state possessing earnings, or deposits or balances held in »ny
b%nlk account of any nature which are due, owing, or belonging to the
obligor.

(b) Alien filed under sec. 230 of this chapter shall be served
upon a person, political subdivision, or department of the state per-
sonally or by registered, certified, or Insured mail, return receipt
roguosted.

Sec. 47.23.250. ORDER TO WITHHOLD AND DELIVER. (a) At tho
expiration of 30 days from the date of service of notice u $ar sec. 1SO
of this chapter, nr from tho date of service of a notice and finding of
financial responsibility under sec. 160 of this chapter, the agency nuy
issue to any person, political subdivision, or department of the state
an order to withhold and deliver property.

(h) All real or personal éjnlperty belonging f> the obligor Is
e i

subjoct to an order to withhold and iver, Inclu %,dbgt not limited
gbtor.

to, earnings which are due, owing, or belonging t0 t
(cl Tho agency m iSSlf]e an.order 0 withhold and deliver when it
has reason to believe tNat there IS in the possession of a person,

political subdivision, or deBa_rtment m the stare property which Is due,
owing, or belonging to the obligor.

() . The order to wlthlvld anti deliver Shall be served upon tin'
erson, political subdivision or departsient ot the state possessing tho
roperty In the MInner provided for service of liens under sec. 240 of
this chapter. The order shall state tl%e annunt of the obligor's lia-
brilitty and nhtll state In JMSIUry the T€MNS of secs. 260 and 270 or this
chapter.



ée) _Any person, political subdivision, or department of the state
served with an order to withheld and deliver is re%mhed to make .true
answers to inquiries contain -d in the order unger 0ath and in Writing
within 30 days of service of the order and is TUIther it-y'Ircd to anSwer
all inquiries S., Seque.ltly put.

(f) If any person, political subdivision, or department of the
state upon whom service of an order t0 withhold and deliver fas ben
nude possesses property due, owing, or bel_onglng to the obligor, th, t
person, subdivision or deﬁartmenl shall withhold the ﬁroperty imme-
diately upon receipt of t ﬁ order and shall deliver the property to, tho
agency upon demand after the expiration of the 30-day period from
date of s_orw%e of the 0ldor. Fe agency shall hold property delivered
under this sub-section In trust for ?]p lication against tho liability of
the obligor under sec. 130 of this C aFJ_ter or for return, without
interest, deﬁendmg on final determination of liability f?f ponliability
under this chapter. The agency may accept a good and SUTTICIENt bond
conditioned upon final determination of liability in lieu of requiring
delivering of property under thia subsection.

Delivery to tho agency of the money or other property due,
owing,(gg)r b_elon?ng to the %bligor shall sal|ysfy the rcEm 0|ao¥1t 0? tho
order to withhold and deliver. “Delivery of money due and owing t0 the
obligor under any contract of employment, express or implied, or held by
any person, political subdivision, or department of the state, and
subject to withdrawal by the obligor, shall be delivered by renittanct
payable to the order of the agency.

.éhi ~Tho agency shall defend and hold harmless for such actions
peopi wnhhqldma_or delivering money or property 0 the agency in
accordance with this section.

(1} The exemptions from execution by Judgment 36 tors under AS
09.3>.0608a) and the restrictions from execution by Judgment debtors
uiler AS 09.35.080(b) (1) do not apply to pr .eedIngs 10 enforce the
fuyme.it of child support under secs. 310 - '70 of thia chaptor.

Sec 67.33.360 CIVIL LIABILITY UPON FAIWRF. TO COMPLY KITH AN OHDPR
OR LIEN. It anv persan, political subdivision, or dep tment of the
state (1% fails t € answer to an order to withhold and deliver
W|fth|n the time prescribed IN sec. 350 of this chapter, (3) falls or
refuses 10 deliver property in accordance with an order issued under
sec. 350 of this chapteri ~ (L1 pay* over, releases, sells, transform, or
conveys real property subject to a lien filed undersec. 3)0 of this
cha(pter to or for the Istnefltof the obligor or any other person, (4}
fails or refuses t0 surrender U™N demand property attached/ (51 fails
or tefuses 0. honor gn ax.sl.%lsecnt of wages presented by the a?,encY, tne
petson, poiltical subdivision, or department of Ihﬁ state IS Tiable 0
the agency In an S(taunt pial t 100 per cent of the amiunt CO stltutlng
the the basis ol the lien, order to withhold and deliver, attachment, 0
asﬁlogrlunont of Wages, together WIith COStS. Interest, anti NSISOnanie
attorney fees.

Sec. 67.33.370. JUDICIAL REf.IEF FRDN ADMINISTRATIVE KXECI ION.
Any ivrson ag[amst whose property a lien hat I<een flle.1 under sec. 310
of this chapter or an order 10 withhold and deliver served IN agttirdam'e
with sec. 350 of this chapter stag applyfor relief to the Superior
court.

10



See. 47.23.280. SEVERABILITYt  ALTERNATIVE WHEN HETHCD OF
NOTIFICATION HELD INVALID. [f any provision of this chapter or the
application of it to an¥ person or circumstance is held Invalid, the
invalidity shall not affect other provisions or applications of this
chapter which can be g!ven effect without the Invalid provision or
aPpllcatlon, and to this end the provisions of this chapter are severable.
[T any method of notification provided for in this chapter is held
Invalid, service aS provided for by the laws of tho state for service of
proc?_sds inacivil action shall bo substituted for tho method held
invalid.

Chapter 25. Uniform Rirciprocal Enforcement of Support Act.

Sec. 25.25.010  DEFINITIONS As used in this chapter, unless the
context otherwise requires,

1 "state” includes the State of Alaska and a state, terri-
tory or possession of the United Statos and the District of Columbia in
which this or @ substantially similar reciprocal law has been enacted;

~t2) “initiating state" means @ state in which a proceeding
under this or a substa,deity similar reciprocal law is coxwncnced;

(3) "respondin'/ state" mears a State in which a proceeding
under the procoed'ng in the initiating state IS or may be cosmenced;

~(4) "court" means and Includes a court having Jurisdiction to
determine the liability of persona tor the support ot depettents in thia
state and a state having a substantially similar reciprocal lawi

150 "law" includes loth cosmon and statute law:

o (6) "duty of supfort” includes a duty of supportimposed or
imiosable by law, orf by a court order, decree or Judgment, whether
Interlocutory or final, whether Incidental to a p_roceedin? for divorce,
legal separation, separate maintenance ot otherwise, and Includes the
duty to FJay arrearages ct SUPport past due and unpaidi

17)  "obligor® Swans a person owing a duty of aupport/

y (81 “obligee" means @ person to Whoma duty of support Is
owe

(9%_ "foreign support order" means a%sup/ort ordet defined
In (10) of t )s section Issued by a court of competent Jurisdiction In
another State

(10) "support order" Means any Judgment, decree, OF order of
supPo,rt [n favor of an ONIIy€e€, whether temporary or final ot subject to
Sollficat lon, revocation, .or FEMISSION, retjardlesa of the kind of action
or procrerfiny In which 1t IS entered.

~ Sec. 25,25.0/0.  ADDITIONAL RKNFDIES. The retwdles provide.)
nthtehrlieslm Iteest ale in addition to antl not In autmtitultion tot any



~Sec. 25.25.030. EXTENT OF DUTIES OF SUPPORT  Duties of sup?ort
ar|_3|n% under the lav of this state, when applicable under sec. 60 o
this chapter, bind the obligor, present in this state, regardless of the
presence or residence of the obligee.

Sec. 25 25.040. EXTRADITION. ~ (a) The governor of this state
mag

(1/ demand fiom the governor cf another state the surrender
of a person found in such other state who is char%ed in this state with
the cnmedof falling to provide for the support of a person in this
state, an

(2) _ surrender on demand bg the governor of another state a
person found in this stato who is charged in such other state with the
c?m(ea of failing to provide for the support of a person in the other
state.

~Ib) Tho ﬁrovisions for extraditipn of criminals consistent with
this chapter shall applg t0 ang such desund although the ﬁerspn whose
surrender is demanded was not in the demanding state at the time of the
commission of tho crime and although he had not fled .:*trefro.i. Neither
tho demand, the oath nor ang proceedings for extradition UNCGEr this
section need state or show that the person whose surrender is demanded
ltas fled, from Justice, or at the time of the conmission oi the crime was
In the demanding OF other state.

Sec. 25.25.050.  RELIEF FROM EXTRADITION. Ang obligor contem-
%Iated b% sec. 40 or this chapter, who SUDMIES t0 the Jurisdiction of
he court of this or another state and complies with the court’s order
of support, is relieved of extradjtion for dosertlon or nonsupport
entered in tlx> courts of this State during the period of tuch compliance.

Sec. 25.25.060. CHOICE OF LAW Duties of support applicable
under this law aro those imposed or imposable under tho laws of a state
whoro the obliqoolr Was.grosent during tho ;wrrlod for which support IS
Bought. The 0DIIQOr IS presumed t0 havo been Present In the responding
sﬁate during the porlod for which support Is sought until Otherwise
shown.

Soc. 25.25.070 FURNISHING SUPPORT b. STATE OR POLIThCAL SUB-
DIVISION When thn stato or a /wiltleal Subdivision ot tho state hat
furnishetl su?port_ to an obligee, It has the sax*' right t0 invoke the
?rov,lsmas of this chapter as the obilgoo to whom the SUPPOrt WaS
urnished for the purpose of securing, relmbursesmnt ol expenditures so
mule and of obtaining continuing SUP/OTT.

Sec. 2i.25.0BO  JURISDICTION AND ENFORCEMENT ~ (-) Jurisdiction
for all proceedings under tnia chapter Is In the superior court.

{hi Alt) duties of sup;»rt. Including the dutg to Pag arrears, are
enforceable ga proceeding under |!]h|s chapter, Including a proceeding
or civil confempt. ~Tho defense f I%.the 0rtigs are Isnune to salt =
ecause of thejr rFIatlo_nsmp as bushiml and wife or parcnt and child is
et avaltable 10 tlle obi lgot.



Sec. 25.25.090. COMPLAINT FOR SUPPORT ~ The complaint shall be
verified and shall state the nano and, so far as known to tho plaintiff,
the addresses and circumstances ot the dofondapt, his dependents for
whom supPort Is sought, and all other pertinc Mnformation. The
plaintift nay Include In or attach to the complaint any Information
which mar_he_lp In locating or Identifying the defendant Including, but
without limitation by enumeration, a Ehotograph ot the defendant, a
description of anx distinguishing narks of his person, other names and
aliases by which ho has boon or is known, the namo of his eaployer, his
fingerprints, or Social Security number.

Sec. 25.25.100. OFFICIALS TO REPRESENT PLAINTIFF Tho child
support enforcement agoncy shall represent the plaintiff in a proceeding
under this chapter.

Sec. 25.25.110  COMPLAINT FOR A MINOR A complaint on behalf of a
minor obllgoe may be brought by a person having legal custody of the
minor without appointment as guardian ad 1ltea.

Sec. 25.25.120  COURT DUTY WHEN ALASKA INITIATING STATE It the
court of this state, acting aa an Initiatin% state, tInda that the
complaint seta out facts from which It may be determined that the
defendant owos a duty of support and that a court of the responding
state may obtain jurisulction of the dofendant OF his property. It shall
so certify and shall cause three co?ws of (1) the .omplalnt, %21 its
certificate, and (J) this chapter, t0 be transmitted to the COUIt In the
responding state. IT tho name and address ot such court is unknown snd
the responding stato has an information a sniy ccmélarable {0 that
"Jiwllshod In the initiating state. |t Shall’ causeé the copies to be
transmitted to tho state Information aﬁency Or other proper official of
the respondin'/ stato, with a request that 1t forward them t0 tho proper
court, and that tho court ot tho responding state acknowledge their
receipt t0 the court of the initiating state.

Sec. 25.25.J)0 6 STS AND FEES The supreme court mayprovide by
rule that a court of DI etate, when the state le acting as an initiating
state, na%/) rjot re%une payment of either e tiling tee or other coste

from the 0bJiyee but ma¥ request the court of tha responding atata to
collect tees and costs from tho obligor. The supreme court may also
provide by rule that a court of this state, when the state te acting aa

Ll respondm% state, may not require payment ot a filing fee or other
coste from the obligee, but AUy direct that all fees and coste requested
b% the court in the |n|t|_at|nﬁ itate and those Incurred In this state

when acting as a responding Jtata (Including fees for filing of ?_Ieadmgs,
service of process, seizure ot property, st-noqraphic ot d pllca on
SErVICe, or other service supplied to . . obllgeef le (>ald In whole or

In ;<art by tie obligor, These costs ot tees do not have priority over
annunts due to the obligee.

Sec. 25.2i.H0  JURISDICTION BY ~ARREST Mhenthe courtor this
state, acting either as an Initiatin% or responding state, has reasonto
believe that the defendant may flee Ttw jurisdiction, It may (I) as an
Inltlatinj state, request In Tts cartificato that the court ol the



responding atata obtain tho body of tha defendant by appropriate Process
If that is permissible under the law of the respondin% stato/ or (2) as
| responding state, obtain the body of tho defendant by appropriate
process. It tho court of this state, acting as a responding state,
obtains the body of the defendant, it may then release him upon his own
reco%mzqnce or upon his giving a bond in an amount set by tho court to
assure his appearance at the hearing.

Sec. 25.25.150  STATE INFORMATION AND LOCATOR AGENCY Tha child
fuggort enforcement wencg la designated as the state information and
ocator agoncy for all matters concerning the enforcement of support
obligations under AS *7.23 and under this chapter, and it is its duty
to:

(1) compile a list of the courts and their addresses in this
state having Jurisdiction under this chapter and the appropriate agemy
offices and their addresses and transmit it to the state Informitlot
agency of .very other state which has adopted this or @ substantially
similar statute/

(2) maintain a register of such lists received from other
states/

(J) locate qbli%ors by utilizing all sources of information
and records available in the state, and in other states as appropriate/
those sources Include telephone director/,s, real property records,
personal property records, vital statistics records, police records,
records of appropriate federal agencies, records of employers who are
willing to cooperate, and official r corfis of the state including
records ut the state Departments of PUDIIC Safety, Health and Social
Sorvlcos, Roii/iuo, and Libor/ if state agencies or departments have
informtion it records concerning the obligor which are nude confi-
dential by itate statute, and they are not prohibited from doine so by
feleral statute or regulation, those agencies or departments shall
cooperate with the child suwort enforcement agonc%/ at its reguolit by
supplying at least <A) the 1aSt known address of the obligor and (01 the
name and address of the last known employer of the_obH%or, if that
information Is in their possession/ this information shall bo kept
%hechlld support enforcement agency and may hi used by

confidential kfy _
0r purposesof child nup/mrtenforcement.

tho agency ONly

Sec. 25.25.160  AGENCY DOTY WHEN ALASKA RESNONDING STATE When the
child support enforcement a%enc% Of thia state, acting as a responding
state, receives from tho COUrt OF child support enforcement agency of an
Initiating state the copies mentioned in sec. 120 of this cluptcr, It
Shill (1) attempt to locate tha_obll%gr, (21 present the cause to the
court to docket and to Set atm]e and place tor hearing, it thoobligor
does nnt agree to entry of @ Vvoluntary order, and (33 take such action
iJiS ]sdneqessary In accordance with the” lajs of this State to obtain
urisdiction,

Sec. 25.25.170. FURTHER DUTY OF RESPONDING STATE If tne obligor
or his profierty is not found in this State and the child support enforcemnt
agency discovers tint the obligor or his gro&fr% ma¥ be found In another
State, It sh-ill forwatil the documents TECRIVEd from tho Initlating State
to the state information agency in the _ﬂate in which the oblh/or Is
believed to he located. The agency VIl inform the initiating ntate ot
[ts action iwdlately. u



Sec. 25.25.171  HEARING AND CONTINUANCES ~ If the oligeo Is not
present at a hearing on tho merits of tho complaint and tho obligor
denies owing the duty of support alleged In tha petition or offers
evidence constituting a defenso, tho COUrt, UPON request of either
party, shall continue tho hearing 10 permlt_eyldence relative 10 the
duty t0 be adduced by oithor party by deposition or by appearing In
person before the court. Tho .0UTt may designate the Judge of the
initiating COUrt as a person b fore whom a deposition may be taken.

Sec. 25.25.17% RULES OF EVIDENCE In a hearing for the enforcement
of this chapter, tho court Ia qoverned by tho rules of evidenco appli-
cable in a civil suit in suporlor COUrt.” If the action it based upon a
support order issued by another court, a Ceftlfled copy of the ordor
shall be received as evidence of the duty Of SUPPOIT, subject only to
an¥ defenses available t0 an obligor with respect t0 paternity or to a
defendant in an action or a proceeding to enforce a foreign m_oneg
Judgment. Any such order may bo modified by the COUTrtS of this State.

Sec. 25.25,175  PATERNITY  If the obligor asserts as a defense
that ho la not t ﬁ fatP]or of tho child for whom support Is ouHht and
the court finds that tha do(]enso Is not frivoloys, then If DOtN ot the
partl.eﬁ arc present at tho e.arlng, or the court finds that the prosence
of eIther or both of tho Parties IS n™t necessary, the court may adjudicate
the paternity Issuo. Otherwise, the court may continue the action until
the paternity Issuo has been adjudicated. Nothing in this section Is
intended to diminish tho standard of proof for establishing paternity.

fc. 25.25.U0 ORDER OF SUPPORT  If the court of the responding
stato finds a.dut)é of supgort. [t may order the defendant to furnish
support or reimbursement” therefor and subject the property ot the
defendant to the order.

Sec. 25.25.190  TRANSMITTING ORDERS TO INITIATING STATr The court
of this, state, when acting ,as a responding state, shall cause to be
transmitted to tho court of tho |n|t|at|n% state a copy of all orders ot
support or orders for reimburse/sent therefor.

Sec. 25.25.200 ADDITIONAL PONERS OF COURT (al Tho COUft_Of this
state, whep actl, g as tho responding state, has the power to subject the
defendant t0 Such terns and conditions as the court may_consider proper
10 assure compliance with Its orders and In particular {0

éll require the defendant to furnish re-ognlsance In the form
of a cash deposit O bond of the character an(% IP] the amount which the
court ma coas*der proper t0 assure payswint OT the amount required to be
pal3 by the aefendant:

_ (2) require the defendant t0 make payments at specified
intervals to the child SUPpPOrt enforcement agoncy and to report per-
sonally to the agency at such times as may be considered necessaryi

_ (3) gunish the defendant who violates an ord?r of the court
to tiro same extent as Ia provided by law for contempt 0T court In any
other suit or proceeding cognisable by the court.



(b) Payment may be made by personal check if that method of
payment had been p evmuslx made regularly to the clerk of tho court or
obh_giegi or if ««ftifled check or postal monoy orders are not readily
available.

Sec. 25.35.310  ADDITIONAL AGENCY DUTIES WHEN ALASKA RESPONDING
STATE Tha child support enforcement agency of thia state, when
acting as a responding state has tha following dutlast

[1) upon tha receiFI of a_payment mado by the defendant under
an order of the court or othcrwlso, t0 transmit the payment Immediately
to tho cogrt or child support enforcement agoncy of the initiating
stato, an

(2) upon request, t0 furnish, to the court or ?hilf support
enforcement agency of tho initiating state a Certified statement of al
payments mado by the dafondant.

Sec. 35.25.320  ADDITIONAL AGENCY DUTY WHEN ALASKA INITIATING
STATE The child support €n OrCGmenta%encyof this state, when
acting aS an initiating state, has the duty to receive and disburse in
accordance with law or requlation all paymants made  the defendant or
transmitted by the court or child support enforcement agency of the
responding state.

Sec. 25.25.330. EVIDENCE OF HUSBAND AND WIFE Laws attaching a
privilege against tho disclosure of cona<uni™tions between husband and
wife are Inapplicable to proceedings under this chaptor. Husband and
wifo arc competent witnesses and may be compelled to testify to a
relevant matter, including marriage and parentago.

Sec. 25.35.240 , APPLICATION OF PAYMENTS An order of suPport
Issued by a court 0f_Ih|s stato, when acting as a responding stato, does
not, suRersede a_previoys order of SUPPOIt Issued in a divorce or Seperato
maintenance action, INjt the amounts for a particular period paid under
either order ahall be credited against amounts accruing or accrued for
tho same period under both.

_ Sec. 35,25.250  Et, TCT OF PARTICIPATION IN PROCEEDING  Participation
in a p_roc_eedln% under thin chapter does not confer ugon any court
Jurisdiction of any of tne parties thereto in any other proceeding.

Sec. 25.25.252  PROCE'DINGS NOT TV ?E STAYED Excegt as provided
in sec. 258(c) of this chaptor, a COUrt OT this state, when the state is
a responding state, may not stay the proceeding or TOIUSI @ hear'ng
under this chapter because of any ponding or prior action or proceeding
for divorce, seﬁaranon, annulment, dissolution, habeas COrpus, adoption,
or custody in thia o. any other stgte. .The coUrt shall hold a hearing
and may iSsue a supPort order pengente I1fe. In tho interest of a

et rdy resolution of the support ISSUE, It may reﬂulre tho obligor to
I,st @ bond for the prompt pi ‘locution of the pending proce_edm%. [ f
the other action or proceeding is concluded before tho hearing In the
Instant proceeding an) the Judgment In the other proceeding provides for
the support demanded in the complaint being hoard, the court must conform
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tho Mugport order to the amount allowed in the other action or proceeding.
After the court has conformed ita support order to the amount in | r
other action, it may not stay enforcement of its support order because

of tho retention of Jurisdiction for enforcement purposaa by the court

in the other action or proceeding.

Sec. 3S5.25.254. REGISTRATION OF FOREIGN SUPPORT ORDERS fa) If
tho duty of support IS based on a suEFort order of * COUIt of competent
Jurisdiction in another state, tho obllgoe may register that foreign
support order in the superior court in the manner, with tlie effect, and
for tho pur.jscs providoa in sacs. 254-259 of tNIS chapter.

(b) Tho clerk of the court shall maintain a registry of foreign
support orders in which he shall file the foreign su%por orders regis-
tered with tho court.

fc) An obligee seeking tO register a foreign support order in the
suporfor court ahall transmit 10 the clerk of the court (1) three
certified copies of }he order W{th all mod|f|c?t| ns of it, (2) one copy
of the reciprocal enforcement of support Act of tho stato in which the
order was mado, and (3) a statement, verified and signed by tho obligee,
showing the last known mailing address of the obligor, tho amount of
support re lining unpaid, a description and the location of any property
of the obligor available upon execution, and a list of the statoa in
which the order is registered. Upon receipt of those documents, the
clerk of the COUIt shall file them in the registry of foreign support
orders. The filing constitutes registration under thia section. If
pormitted by a rule of tha SUpreme coUrt under sec. 130 o% tP]e chapter,
no filing fee or payment ot other costs may be rogulre . 0T TNO olllgae

(d) Promptly Upon registration, the clerk of the COUIt shall send
by certified or registered mail to the obllgor at the address given a
notice of tha registration with a copy of tho re([;istered S peort ordor
and the mailing address of the obligee. He shall also docket the case
and notify the child support enforcement agency of his action. The
agoncy shall proceed 10 enforce the order.

Sec. 25.25.25?].. AGENCY TO REPRESENT OBLIGEE UPon reguest ot
Lhe obligee, the Child support enforcement agency shall fepresent the
obligee n proceedings 0 register a foreign support order in this
state.

Sec 25.25.259 EFFECT OF REGISTRATIONi ENFORCEMENT PROCEDURES.
{ﬁ) Upon registration, the for§|grn_support order shall be trestod sn
0 same mF ner as a support Order issued by tho superior court. It has
the same €fleCt and is subject to the same procedures, dofonses, and
proceedings tor re-opening, vacatm%, or .stéymg as a support order of
this state and may be enforced and SStisfied” In” like aunner.

~(b) the obligor has 10.da8/s after tho nulling of notice of the
registration in which to petition the court to vacate the registration
or for other relief.

(c) At .l hearing t0 enforce the registered sui)port order, the
obligor ma rresent only nutters that would be available t0 him as

defepses IN JN action to enforce a Foreign money ud<gmont. It he S[JOWS
to E\E court that an appeal from the order ia pending or will he rsJtefl
or thst a stay of erecuUtion has been granted, the court shall stay
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enforcement of the order until the appeal is concluded, tho time for
appeal has expired, or the order is vacated or otherwise modified, upon
satisfactory proof that the obligor has furnished security for payment
of the suppport ordered as roqulired b¥ th% state in which the support
order was issued. if no shows to the COUIT any relevant ground upon
which enforcement of a support order of this state may be Stayed, tho
cuurt shall stay enforcement of the order tor an appropriate period if
the obligor furnishes the same security for payment of tho support
ordered that is required for a support order of this state.

SEC. 25.25.260. UNIFORMITY OF INTERPRETATION. This chapter
shall be so interpreted and construed as tQ effectuate its general
purpose 10 stake uniform the law of those States which enact’it.

~Sec. 25 >5.270. SHORT TITLE This chapter may be cited asthe
Uniform Reel,-ocal Enforcement of Support Act.

Title 12, Chaptor 62CODE OF CRIMINAL PROCEDURES
AS 12.62.020 COLLECTION AND STOR.

(b)  Ho information collected undor the provlsi ViS of any of the
following titles of the Alaska Statutes, excegt for nformation related
to_criminal offenses under those titles, may be collided or stored In
criminal Justice Information s%stems/
l} AS 02. except chs. 20. 30 and 35/

AS 01 - AS 015 _
AS 05, except chs. 20. 25, 30 and 35i

AS 06 mAS 10s
H AS 13 - AS lis

AS 171
AS 18. except AS 18.60.120 - 18.60.175 and ch.
AS 19 - AS 24/

AS 25. excegt gh. 25s

1 AS 26 - AS 27/

[| AS 29 - AS 12/

AS 14 - AS 46/ and

AS 47. except chs. 10 and 23.

.62.070 DISCLOSURE O TAX RETVRLS AND REPCRTS

(6) elaw enforcement agency" SWanS a publ.c agency which perfoirs
aa one of Its principal functions activities pertaining to law m.'vrctrent
and Includes the child support enforcement agency created by AS 47.2).

Title 4). Chapter 5 REVENUE AND TAXATION

Sec 4).05.2)0 la) Except In connecllon with official Investtgat: yii
or proceedings of the department, whether ludleial or administrative,
Involvin-i taxes due under this title, except In connection with otflc.al
investigations ot proceedings ot the child SUPPOIT enforcement agency,
whether Juttlclal ot administ.atlve, Involiny child su gort obligations
Imported or Imposable under AS 25 or AS 47. and except otherwise
provided In this section. It la unlawful for an officer, employee or
agent ot the state to_d|vul%e the amoupt of Ingome or the particulars
set out or disclosed in a report or return scide under this title.
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REVISED UNIFORM RECIPROCAL
ENFORCEMENT OF SUPPORT ACT (1968)

Phefatouv Note

The nhovc Act is the result of chnngcs made in 1968 by tho National
Conference of C  'missioncrs on Uniform Sinlc Laws in The Uniform
Reciprocal enforcement of Suppori Act (as amended in 1958). Five
new sections have been added to the former Act (Sections 2i, 23, 27,
34 and 38), substantial changes have been made in 12 others (Sermons
2(m), 11(b), 12,15,16(2), 18,20,30,38,39 and 40) nnd lesser chnngcs,
to improve the style or clarify the meaning, hnvc been made in othcre
(Sections 2, 0, 9, 14, 24 and 33). For these reasons the Conference
decided to add the word "Revised” to the litlo of the Act.

The original Actwas first nppro\ "d and recommended for enactment
in 1950. Tlinl Act was amended in 1952 and again in 1958. Ry 1957
it (or a substantially similar act) hid been pnsscd in all States, the
District of Columbia, the Commonwealth of Puerto Rico nnd most of
the other areas subject to the jurisdiction of tho United States such
as the insular possessions.

The Act itself creates no duties of fnmily support but lenves this to
the legislatures of the several stntcs. The Act is concerned solely with
the enforcement of the already existing duties wlten the person to whom
a duty is owed is iu one slate and the person owing the duty is in
nnothcr slate (or under the Act as it has been adopted in a few 6tntcs
is in a different county of the snmc stato).

Over the years tnnny thousands of cases hnvc been brought under
the Act nnd ninny millions of dollnrs have been recovered. As a result
the duly of family support is placed where it belongs, on the shoulders
of the one who, under slate law, owes the duly. Tho ntatc is thus
relieved from keeping on its relief rolls those, often in destitute cir-
cumstances, to whom the duly is owed.

Tho amendments of 1968, like previous ones, are designed to plug
loop holes nnd cure defects iu the enforcement procedure. Machinery
for enforcement iu many states is efficient. In a few states it is less so.
Sometimes locnl officials have not fulfilled their duties. The present
Act seeks to create ways nnd means of filling this gap (Sections 12,
18 nnd 29). Improved machinery for finding the obligor has been
written into the Act (Section 17). Tho new Act tins guidelines for the
conduct of Die trinl iu tho rciponding stale (Sections 21 nnd 23), for



cases where pnlemily ia in isauc (Section 27) or whero there has been
interference witli visitation rights (Section 23) or whero it may bo
desirable to take on appeal (Scctior b4). Tho procedure for registering
and enforcing out-of-state support orders has heen simplified (Sections
39 and 40). o

For purposes of reference the following is @ concordnnco of the sec-
tion numbers in tho Acta of 1950, 1052, J95S and the Revised Act of

1908.

Act of 1050

10

11

12

18
13
14
15

10

21

20

Act of 1052

10
n
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17
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29
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38
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REVISED UNIFORM RECIPROCAL ENFORCEMENT
OF SUPPORT ACT
(19G8)

I'Airr | —General Provision»

Section 1. |/’ur|>o0srs.) Tho purposes of thia Act are lo improve
and extend by reciprocal legislation the enforcement of duties of
support.

Sect'on 2. |Definitions.]

(@) “Court” means the |hcrc insert name] court of this State
and when the context requires means the court of any other state
as defined in a substantially similar reciprocal law.

(b) “Duty of support” means a duly of support vlicthcr iin-
posed or imposablc by law or by order, decree, or judgment of
any court, whether interlocutory or filial or whether incidental
to an nclion for divorce, separation, separate maintenance, or
otherwise nnd includes the duly to pay arrrnrnges of support past
due and unpnhl.

* (c) "Hovernor” includes any person performing the functions
og (lovemor or the executive authority of any stato covered by
this Act.

(d) "Initialing state” means n state in which n proceeding
pursuant to this or a substantially simitar reciprocal law is com*
menced. “Initiating court” means the court in which a proceeding
Is commenced.

(c) "Law" includes both common nnd statutory law.

(f) "Obligee” menn®. a person including n slate or |>oliticnl sub-
division to whom a duly of support if owed or a person including
a state or political subdivision Hint has commenced a proceeding
for enforcement of an nllcged duly of support or for registration
of a siippnit order. It is iminntrria! if the person to whom a duty
of support is owed is a recipient of public assistance.

(9) "Obligor" means any person owing a duty of support or
against whom a proceeding for tho enforcement of a duty of sup-
port or registration of a support order ia commenced.

(h) ‘Trnseculiug attorney” meins the public official in tho
appropriate place who hns the duly to enforre criminnl laws re-
biting to tho failure to provide for the support of any person.

J
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(i) "Register" menus to [record] [file] in tlie Registry of
Foreign Support Orders.

(j) "Registering court" means any court of this SInlc iu which
a support order of a rendering state is registered.

(k) "Rendering state” menus a stale in which tlie court has
issued a support order for which registration is sought or granted
in tlie court of another stnlc.

(I) "Responding state” means a stale in which any responsive
proceeding pursuant to the proceeding in the initialing state is
commenced. "Responding court” means tlie court iu which the
responsive proceeding is commenced.

(m) "Stale” includes n state, terriLi-y, or possession of ¢
United Slates, tho District of Columbia, the Commonwealth of
Puerto Rico, and any foreign jurisdiction in which this or a sub-
sinntinlly similar reciprocal law is in cITcct.

(n) "Support order" means any judgment, decree, or order of
support hi favor of an obligco whether temporary or final, or sub-
jeet to modification, revocation, or remission, regardless oi | j
kind of action or proceeding in which it is entered.

Section 3. [Remedies Additional to Thote Now EzUting.] The
remedi s herein provided arc in addition to nnd not in substitution
fe- any_ other remedies. _

Section 4. [Lxfcnt of Duties of Support] Duties of support
arising under tho law of this Slate, when applicable under section
7, bind the obligor present in this Stnto regardless of tho prcscnco
or residence of the obligee.

I'aiit 11—Criminal Enforcement
Section f |/n(cr«!alo /Rendition.] The Governor of this SUto

a

{l) demand of the Governor of another state the surrender of a
pennn found iu that sinte who is charged criminnlly in this State
with failing to provide for the support of any person; or

(2) surrender on demand by tho Governor of another stale a
person found in this Stale who is charged criminally in that stato
with fniling to provide for tho support of any iieison. Provisions
for extradition of criminals not inconsistent witli this Act apply
to tho demand even if the person whose surrender is demanded
was not iu tho demanding stale at tho limo of the commission of
tho crii 10 nnd lias not lied therefrom. Tho demand, tho oath, nnd
any pncccdings for extradition pursuant to this s* #'linn need not
stale or show that tho person whoso surrender is demanded has lied
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from justice or nt Ihe time of tho commission of Ihe rrimc was in
the demanding sinlu.

Section 0. fConditions of Interstate Henditio-']

(a) llefore making the demand upon the Governor of nnolher
btntc for the surrender of a person «linrgcd
willifailing lo provide for the support nl n person, tho Governor
of this Slr'o may rctpiirc nny prostruling attorney of this Stale
to snlisfy him that nt least |00| diya prior thereto the obligee
initialed proceedings for suppoit under this Act nr that any
proceeding would be of no avnil.

(h) If, under a substantially similar Act, the Governor of
another state makes n demand upon the Governor of this 8tale
for 'ho surrender of a person charged criminally in Hint stale
withfailure lo provide for the f ipport of n perso::, thc Governor
mnyrcipiire nny prosecuting all. -ney to investigate the dc nnml
nnd lo report lo him whether pro<codings for support have heen
initiated or would Ir effective. If it appears lo the Governor Hint
a proceeding would be effective hut has not been initiated he mny
delay honoring tho demn id foi a reasonable timo to permit tho
initiation of n proceeding.

(c) If proceedings have been initialed nnd the person demanded
has prevniled therein the Governor may declino to honor the dc-
niand. If Ihe obligee prcvniled ami the person demanded is sub
jett lo n support order, tho Governor may decline lo honor the
demand if the person demanded is complying with tho support
order.

["aiit 111—Civil Enforcement

Section 7. |Glioiro of Law.] Duties of support applicable
under this Act arc those imposed under the lawn of nny state
where the obligor was present for the period during which support
is sought. The obligor is presumed to have been present iu Ihe
responding stale during the period for which support is sought
until otherwise shown.

Section 8.llle.medies of Stile or Political Subdivision Fur-
nishino Support | If n si vie or a political subdivision furnishes
support to nil individual obligee it has the same right lo iuilinto
a proceeding under this Act an the individual obligee for the pur-
pose of securing reimbursement for support furnished nnd of ob-
turning continuing support.

Section 9.\llou> Duties of Support Enforced.] All duties of
support, including the duly to pay arrearages, aro enforceahle by

5
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3 a proceeding miller this AeL including a proceeding (or civil con-
4 tempt. The dcfc'so that the pnrtica aro imnnmo lo unit hecnusc
ft of their relatie hit) an husband and wife or |iarcnt ami child is
0 not nvailahlc to the ohligor.

1 Section 10. [Jurisdiction.] Jurisdiction of nny proceeding
2 under this Act is vested in the |hcre insert title of court desired],

1 Section 11. [Contents and Filing o/ [Peli'lion] for Support;
2 Venue|

3 (a) The [petition) shall ho verified and shnll state the nnmc
i end, no fnr as known lo the obligee, the address nnd circumstances
ft of tho ohligor nnd the persons for whom support is sought, nnd all
0 other pertinent information. The obligee mny include iu or ntlach
7 to the [petition] nny information which mny help in locating oc
8 identifying the ohligor including n photograph of the obligor, n
Il description of any distinguishing innrks on his person, other names
10 and aliases hy which lie has been or is known, the nnmc of his
11 employer, his fingerprints, nnd his Social Security number.

12 (h) The [petition] may he filed in the appropriate court of nny
13 state in which the obligee resides. The court shnll not decline or
[l refuse lo accept nnd forward tho [petition] on .no ground that it
Ift should he filed with Home other court of this or nny other slate
10 where there is pending another nctinn fnr divorce, Hcpnrntinn,
17 annulment, dissolution, habeas corpus, adoption, or custody Im-
18 tween the same parlies or where nnothcr court has already issued
10 nsupport order in somo oilier proceeding nnd has retained juris-
20 diction for its enforcement.

OIMMKNT

Wherever in this Art the word "petition” spprsm the wnnl msy lie rhsnged
lo "complaint" or 'Mcelsrstion" or ihr likn sml tha wont "petitioner" insy be
rhnnKxl to "roiophiinnnl" to ennfolm to lornl usAge,

1 Rkotion 12. [Officials to Represent Obligee] If this State is
2 ailing an an initialing Htatn the prosrr.nl;ng attorney upon the
3 request of the court (a slate department of welfare, a county
4 commissioner, nil overseer of tho poor, or other local welfare
ft officer] shnll represent the oldigeo in any proceeding under this
d Act. |If the prosecuting attorney neglects or refuses to represent
7 tho oldigeo tho | Attorney (iencral] mny order him to comply with
8 tho request if tho court or mny undertake the representation |
0 |If tho proicroting attorney neglects or refuses to represent tho
0 obligee, Il o |Attorney dehornl] (.State Director of Public Wei-
I

|
Il fare| inry undertake thu representation.]

_The first bracketed sentence is lo bo used in aisles where the Attorney Gemrsl
him siilJervisory powers over tha prosecuting attorney; whereas, Iho second
brackcled sentence is to be used f tie docs not have stch powers.
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Section 13. (Pefifum fora Minor.] A [petition] on behalf of a
minor obligee may be executed and filed hy a person having legal
custody of tne minor without appointment as guardian ad litem.

Section 14. [Duty of Initiating Court.] If tho initiating court
finds that the [petition] sets forth facts from which it mny be
determined that the obligor owes a duty of support and that a
court of the responding slate may obtain jurisdiction uf the obligor
or his property itshnll so certify nnd cause 3 copies of tho [pcli-
tion] and its certificate and one copy of this Act to be sent to tho
responding court. Certification shall be in accordance with the
requirements of tho initiating o.ntc. If tho name nnd address of
the responding court iaunknov u nnd the responding state hns an
information agency comparable to that established in the initiating
state 1t shall cause the copies to bo sent to the stale information
agency or other proper official of tho responding state, with a
request that the ngcnecy or official forwnrd them to tho proper
court nnd that tho court of tho responding slate acknowledge their
receipt lo th: ir.Uinling court.

gecti< N 15. [Coif* and Fees.] An initialing court shall not
require inyment of either n filing foco or other costs fiom tho
obligee hut mny request tho responding court lo collect fees nnd
costs from the obligor. A responding court snll not require pay-
menl of a filing foo or other costs from tho obligee hut it mny
direct Hint nil fees nnd costs requested hy tho initialing court and
incurred in this Stale when acting as a responding strto, including
fees for filing of pleadings, scrvicd of process, selturo of properly,
stenographic or duplication orvico, or other service supplied lo
thu obligor, ho pnid iu whole or 1u part hy tho obligor or by 1ho
|sintc or political subdivision thereof], Theso costs or fees do
not have priority over amounts duo to tho oldigeo.

Section 10. [urisdiction by Arrest.] If the court of this Stnto
believes that tho obligor may lieu itmay
() ai an initiating court, request in its certificate that tho
respond.ng court obtain tho body of tho obligor by appropriate
process; or
(2) as a responding court, obtain tho lanly of tho ohligor hy
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appropriate process. Thereupon it limy rclensu him upon his own
reiognirmiei! or upon his giving n hniui iu nil nrnount set hy the
court lo ftswure his nppeiiruuco ut the homing.

Section 17. 1Rule Information Agency.|

(n) The (Attorney General's Offiro, Slide Attorney’s Office,
Welfare Department or other Information Agency | is designated
ns the state information agency under this Act, it shnll

(1) compile a list of the courts and their addresses in this
Slate having jurisdiction und r this Act and transmit it to the
slate information agency of ' cry other stale which Ims adopted
this jr a substantially similar Act. Upon the adjournment of
each session of thu (legislature) tho agency shnll distribute
copies of nny amendments lo the Act nnd a statement of their
effective dale to all other state information agencies;

(2) maintain n register of lists of courts received from other
states nod transmit copies, thereof promptly to every court in
this state having jurisdiction under thia Act; and

(3) forwnrd to the court iu this Slate which has jurisdiction
over the obligor or his property petitions, certificates, nnd copies
of the Act it receives from courts or information agencies of
other slates.

(h) If the state information agency docs not know tho locution
of the obligor or bis nroperly in the stale nnd no state location
service ia available it shall use all means nt its disposal to 'ddnin
this information, including the examination of official records in
the slate and other sources such ns telephone directories, real
proprily records, vital statistics rccc rds, police records, requests
for the name and address from employers who am able or willing
to cooperate, records of motor vehicle Jcensn offices, requests mado
to the tax offices hnlh state and federn where such offices arc aide
lo cooperate, and requests made to the Social Security Admini*
tuition as permitted by the Social Security Act ns amended

(u) After the deposit id 3 copies of thu (petition) nnd cetlificate
and one copy of lhe Act of the initialing slate with the clerk of
the appropriate court, if thu stale information agency knows or
believes that the pioseciding attorney is not prtiAernimg the case
ddigently it shall infoim the (Attorney (Seneral| |81 de Director
of l'ublic Welf'<ie| who may undertake the representation.

Section IS \ltuty of the Court and Officials of This State ill
Responding Stale.]

(a] Alter the responding court receives topic* of the (petition),
eeitilieate, and Ael (nun the initialing toutl the clerk of the

court shnll docket the cn> and notify the prosecuting nltomcy of
lds action.

(h) The prosecuting attorney shnll prosecute the ense diligently.
He shnll tnkc all nction necessary in accordance with the laws of
this State to enable the court lo obtain jurisdiction over the obligor
or his property nnd shall request the court (clerk of the court)
to set a time nnd pincc for a hearing nnd give notice thereof to
the obligor in accordance with law.

(c) |If the prosecuting attorney neglects or refuses to represent
tho obligee the |Attorney Oencrnl] mny onlcr him to comply with
the request of the court or may undertnko the representation.) (If
tho prosecuting attorney neglects or refuses to represent tho ohli-
geo, the (Attorney General] (State Director of Public Wclfnre|
mny undertake tho representation.]

Comment

Tlie firal bracketed icntrr.ee la lo be used in slstrs where the Allomey Oners!
hM  supervisory powers over the prosecuting nltomcy; whcrese, Ihe acmnd
brarkctrd sentence is to bs used if bn does nol hsve such powers.

Section 19. [oWftcr Duties of Court and Officials in the Re-
sponding Stais)

(@) The prosecuting attorney on his own initiative shnll use all
means nt his disposal to locate the ohligor or his properly, nnd it
because of inaccuracies in the (petition] or otherwise the court
cannot obtain jurisdiction the prosecuting attorney shall inform
tho court of wlint he has done nnd request the court to continue
tho case pending receipt of more accurate information or an
amended [petition] from tho initiating court.

(h) If tho ohligor or his properly is not found in tho (county],
and tho pn ending attorney discovers that tho ohligor or his
properly mny ho found in another (county | of this Hinto or in
another stnto ho shall so inform tho court. Thereupon the clerk
of tho court slinlt forwnrd [ho dnnimonl/i received from lho court
in tho initiating stnto to a court ill tho olhor (county] or to a
comt ia the olhor atnle or to tho information agency or othor
proper official of tho other slate with n request that tho documents
bo forwarded to tho proper court. All |iowrm and duties provided
by this Act apply to the recipient of tho documents so forwarded.
If the elerk of ncourt ot this Stnto forwards documents to another
couil In*shall forthwith notify tho initiating court.

(0) If tho prosecuting attorney has no information os to tho
location of tho ohligoc er Id* property ho shnll so inform the
Initiating court.
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Section 20. |Hearing and Continuance.] £ the obligee ia not
present ut the hearing nnd tho obligor denies owing the duly of
support nllgcd in the petition or offers evidence constituting n
defense the court, upon request of either pnrty, shnll continue tho
hearing to permit evidence relative to the duly to ho ndduccd hy
either parly hy deposition or hy appearing in person before the
court. Tho court may designate tho judge of the initiating court
as a person before whom a deposition mny he taken.

Section 21. |/;nmuni7|/ Irom Criminal Prosecution.] 1f nt the
hearing the ohligor is called fur examination ns nn ndvcrso party
nnd liudeclines to answer upon the ground Hinth s testimony mny
tend lo incriminate him, the court mny require him to answer,
in which event lie is immune from criminal pros’ution with rc-
spect to limiters revealed hy his testimony, except for perjury

7committed in this testimony.
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Section 22. \R\/ICbme Ol Husband and IKi"/s.) Laws attaching

a p.ivilcge against the disclosure of communications between Inis*
hand and wifo aro innpplicnblo lo proceedings under this Act.
Husband nnd wifo nrc competent witnesses (nnd mny he corn*
polledj lo testify lo nny relevant mnller, including mnrringo nnd
parentage.

Section 23. |/fwfc* 0f Evidence.] In any hearing for the civil
enforcement of this Act tho court isgoverned hy the rules of cvi*
deuce applicable in a civil court action in tho---————————--- Court.
If the action is based on a support order issurd hy another court
a certified copy of lhe order shnll he received ns cvidenco of tho
duty of support, subject only to nny defenses avnilnlcj lo nn
ohligor with rrspect to paternity (Hcclion 27) or to a defendant
in nn action or a proceeding lo enforce a foreign money judgment.
Tho determination or enforcement of a duly of support owed lo
one obligee is unaffected hy nny interference hy another obligee
with rights of custody or visitation granted hy a court.

Heimion 24. |Order o/ .Sup/no/ tir* responding rum t finds
a duty of support it mny order lhe ohligor to furnish support or
reimbursement therefor and subject the property of Ihe ohligor to
tho order. Support orders made pursuant lo this Act shall require
Ilint payments he made lo the (clerk|] |bureau] |[piohnlinn do*
pailmeiit | f the court of the lesponding state. |Tho court nnd
prosecuting attorney of nny Jruuuly | in which tho ohligor is
present or has properly have the same powers ami duliea lo en-
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force the order na liave thoso of the [county] in which it was
first issued. If enforcement is impossible or cannot bo completed
in tho (county] in which thi order was issued, the prosecuting
nltomcy shall send a certified copy of the order to tho prosecuting
attorney of any (county] in which it appenrs that proceedings lo
enforce tho order would bo cffcctivo. The prosecuting nltomcy
lo whom tho certified copy of the order is forwarded shnll pro-
cced with enforcement nr. cport the results of the proceedings
to tho court first issuing the order.]

Section 25. [Responding Court to Transmit Copies to
Initiating Court.] The responding court shall cnusc n copy of nil
support orders lo he sent to the initiating court.

Section 20. (ddddional Powers of Responding Court] In
addition to the foregoing powers a responding court may ".object
tho ohligor to any terms nnd conditions proper to assure compli-
nnce with its orders nnd in particular to:

(1) require the ohligor to furnish a cash deposit or n bond of

a character nnd amount lo nssuro payment of nny amount duo;

(2) require the ohligor to report personally nnd to make pay*
ments at specified intervals to tho [clerk] |bureau] [probation
department] of tho court; nnd

(3) punish under tho power of contempt the ohligor who
violates any order of the court.

Section 27. (/'nfemify.) If the obligor asserts as a dofenso that
ho is not the father of tho child for whom support is sought and it
appears to tho court that tho dofenso is not frivolous, and if both
of tho parties .ro present nt tho henring or tho proof required in
the case indicates Hint tho presence of either or both of the parties
IS not nceesanry, tho court mny adjudicate tho paternity issue.
Otherwise tho court mny adjourn the henring until tho pntcmily
issue lias been adjudicated.

Section 28. JAillitional Duties of Responding Court.| A re-
sponding court has the following duties which mny bo enrried out
through tho (clerk, |bureau| |probation department] of tho
court:

(I) totram mil to the initiating court nny payment mado hy
tho ohligor pursuant te any order of tho court orotherwise; and

(2) to furnish tu lho initialing court upon request a certified
statement ot all payments in de hy the obligor.
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Section 29. [Additional Duty of Initialing Court.] An inilint-
ini; court shall receive und disburse forthwith nil payments made
by the obligor or sent by the responding court. This duty may bo
carried o it through the (clerk] |bureau] [probation department]
of the court.

Section 30. [Proceedings Not to be Staged.] A responding
court eliull not slay the proceeding or refuse a bearing under iis
Act because of any pending or prior action or proceeding for
divorce, separation, annulment, dissolution, habeas corpus, n.'«»
tion, or custody iu this or any oilier slate. The court shall bod '
bearing and may issue a suppori order pendente litc. In aid thereof
it may rcepiirc the obligor lo give a bond for tho prompt prosccu-
tion of the pending proceeding. If the other action or proceeding
is concluded before the bearing iu tho instant proceeding and the
judgment therein provides for the support demanded iu the |pcti-
lion] being licnrd the court must conform its support order to the
amount allowed in the other action or proceeding. Thereafter tho
court shall not stay enforcement of its support order because of the
retention of jurisdiction for enforcement purposes by the court iu
the other nction or proceeding.

Section 31. | Application of Payments.} A support order mado
by a court of this State pursuant to this Act docs not nullify and
is not nullified by n suppori order mado by a court of this Stale
pursuant lo any other law or hy a support order made by a court
of nny other stnta pursuant to a substantially similar net or nny
other Inw, regardless of priority of L-iunnce, unless otherwise speci-
ficnlly provided hv the court. Amounts paid for a particular period
pursunnl to nty support order rnnde by the court of another stnta

shall be credited against the amounts accruing or accrued for tho

butui) period under nnv support order made by the court of (his
Slate.

(Section 32. [tiffed of Participation in Proceedings.] I'nrticipn*
tion in any proceeding under this Act does not confer jurisdiction
upon nny court over nny of tho parlies thereto iu nny other
proceeding.]

(Section 33. ]tntrastalr Application.] This et applies if both
tho obligee and tho obligor aro in this .Stato but iu different jcoun-
ties]. If lliu court of the |county | in which the |petilion| is filed
finds that the |petition] sets fmlli facts from which it may bo
determined that the obligor owes a duly of suppori nnd finds that
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a court of another [county] in this Stale mny obtain jurisdiction
over tho obligor < his property, the clerk of the court shall send
the [petition] ntm a certification of tho findings to the court of tho
[county] in which the oh’igor or his property is found. The clerk
of the eourt of the [county] receiving these documents shall notify
the prosecuting attorney of their receipt, i'lio prosecuting attorney
nnd tho court in the [county] lo which the ¢ ipics are forwarded
then shnll linvr duties corresponding to those imposed upon them
when acting for IMj Stnto na a responding slate.]

Section " [Appeals.] If the [Attorney Genernl] [Stale Di-
rector of Public Welfare] is of the opinion that a support order is
erroneous nnd presents n question of law warranting nn nppenl in
the public inlertcst, he mny

(a) perfect nn nppenl to the proper appellate court if the sup-
port order wnB issued by @ court of this Stale, or

(b) if the support order was issued in a .othcr state, cause the
appeal to bo tnken in the other slate. I* either ease expenses of
nppenl may he pnid on his order fror muds appropriated for his
office.

Tanht IV-Rcgislration oj Foreign Suppori Orders

Section 35. [Additional Remedies.] If the duly of support is
based on a foreign support order, tho oldigeo has tho additional
remedies provided in the following sections.

Commint

Tlie 1AnriMl«] of Clio Inal sentence (a pemiinaive and eo doca not preclude oilier
nrrangemenla for llin pnymentof Ihe expenses of appeal. If il ia tliouidit deeiralde
lo apell out particular methods of paymrnt this may lie done.

1
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Section 30. I/logiitration.) Tho obligea may rrgislcr tho for*
rign support order in a court of this Stnto in tho manner, with tho
cITccl, nnd for the purposes herein provided.

Section 37. [Registry of Foreign Support Orders.| Tho clerk
of the court shnll maintain a Registry of Foreign Support Orders
in which ho shnll |file] foreign support orders.

Section 38, [Official to Represent Obligee.] If this Stale is
acting either as a rendering ur a registering state the prosecuting
attorney upon the request of the com| [a stnto department of
welfare, a county commissioner, nn overseer of tho poor, or other
locnl welfare cifficinl] shnll represent the obligee in proceedii gs
under this Fait.



*a nv Te oW *FSHITFF-w Y v

10 tion or for other relief. If lie docs not so petition the registered

7 [if Hic prosecuting attorney ncglccta or refuses lo rcpreacnt llio 11 support order is confirmed.
8 obligee, the [Attorney General) inny order him to comply with tho 12 (c) At the henring to enforce the registered support order the
9 rerpieal of the court or nmy undertake tho representation.) [If tho 13 obligor mny present only matters that would lie nvnilnhlc to him
10 prosecuting attorney ncglcta or refuses lo represent the obligeo, 14 ns defenses in an action to enforce a foreign money judgment. If
11 Iho[Attorney General) |State Director of Public Welfare) may Ifi he shows lo the court that nil appeal from the order is pending or
12 undertako the representation.) Ifi - will be taken or that a stay of execution hns been granted the court
17 shall slay enforcement of the order until the nppenl is concluded,
Comment 18 the lime for appeal has expired, or the order is vacated, upon sntis-
The first brarketcd arnlmeo is to he ttaed in elnirt wivr« the Attorney 19 fnctory proof that the ohligor hns furnished security for pnyment
gllr]e_r_at tins anprrviaary powers over llio _prosecutln? attomeyH wherena, 1lio 20 of the support ordered as required by tho rendering state. If he
mitiil brnckolnl eontenec ia to lie Hard it lie doca nof have anrli pOWGr*. 21  bliowh to the court nny ground upon which enforcement of n sup-
22 portorder of this State may he stayed the court shall slay enforce-

Sketion < [ffegistration Procedure; AVice.] 23 menl of the order for nn appropriate period if the obligor furnishes

(a) An oldigce seeking to register n foreign support order in o 24 the snmc security for payment of the support ordered Hint is re-
court of this Stale shall transmit to the clerk of the court (1) 25 quircd for a support, order of this State.

three certified copies of the order with nil modification thereof, (2)

in which the order was made, end (3) a statement verified and
signed by tho obligee, showing the post office address of the obligee,
tho last known place of residence and post office addrcuo of the
obligor, tho amount of support remaining unpaid, a description
10 and the location of my properly of the ohligor nvnilnblo upon
11 execution, and a list 0? tho stntes in which tho order is registered.
12 Upon receipt of theso documents Umn clerk of the court, without
13 payment of a filing feo or other cost to Ilio obligee, shall filo them

1
2
3
q
;i_ one copy of the reciprocal enforcement of support act of the state
i
1
8
9

Skction 41.|Uniformity of Interpretation.] This Act shnll lie
so construed ns to cfTcclunte its general purpose to make uniform
the law of those stntes which cnnct it.

Skction 42, .SAorf Title.] This Act may be cited as the Revised
Uniform Reciprnenl Knforcemetil of Support Act (1008).

Skction 43. |Ert>arabih'ty.| If nny provision of this Act or the
application thereof lo nny person or circumstance is held invalid,

14 in tho Registry of Foreign Support Orders. The filing conslituU.l
> registration under this Act.

Ifi (h) Promptly Upon registration tho clerk of tho court shnll send
17 by certified or registered mail to the obligor nt tho nddress given
18 a notico of tho registration with a copy of tho registered support
19 order nnd »ho post office address of the obligee. He shnll nlso
20 docket tho case and notify thr prosecuting attorney of his notion.
21 Tho prosecuting attorney shnll proceed diligently to re force Ilio
22 order.

~ 0o N —

the invalidity does not affect other provisions nr applications of
the Act which can be given without the invalid provision or nppli-
cation, nnd to this end the provisions of this Act are severable.

=

1 Skxtion 40. |Ffleet o] Regiilratmn; Enforcement r -m'future.]

(@) Upon registration the registered foreign support order shnll
bo trented in Hlio «u..ic manner as a support order issued by n
court of thin Slate. It hns Ilio snino effect nnd is subject to tho
same procedures, defenses, mid proceedings fnr reopening, vncat-
ing, or staying as a support order of this Stato nnd may bo enforced
and satisfied in like manner.

(h) Tho obligor hns |2(1| days idler the mailing of notlco of tho
registration in which lo petition the court to vncnte tho ngintrn-
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untronu Child Custody Jurisdiction Act
Prefatory Note

There is growing public concern over the fact that thousands of chil-
dren arc shilled from slate to stale and from one family lo another
every year while their i)arents or other persons battle over their custody
in the courts of several elates. Children of separated parents may live
with their mother, for example, but one day the fnlhcr snatches them
and brings them to another stale where he petitions a court to award
him custody while the mother starts custody CProceedln s in her stale;
or in the case of illness of Die mother the children may be cured for by
g.randi)arents in a third state, and all three parties may fight over the
r!([]ht.o keep the children in several slates. These and many similar
sifuations constantly arise in our mobile society where family members
often arc scattered all over the United Stales nnd at times over oilier
countries. A young child mny have been moved to another slate re-
peatedly before the esse goes to court. When a decree lias been mulered
swarding custody lo one of the parties, this is by no means the end of
the child’s migrations. It L well known that those who lose a court hatllr
over custody are often unwilling to accept the judgment of the court.
They will remove the child in an unguarded moment or fail to return
him-after a visit and will seek their luck in the court of a distant state
where they ho?e to find—and often do find—a more sympathetic ear
for their pirn for custody. The party deprived of the child may then
resort to similar tactics lo recover the child and this "game" mny con-
tinue for years, with the child thrown back and forth from slate to stale,
never coming to rest in ons single home and in one community.

The harm done to children by these experiences can hardly Irs over-
estimate’. It dors not require au expert in tlie behavioral sciences to
know that a child, especially during his early yrura nnd the years of
growth, needs security and Stability of environment and a continuity
of affection. A child who has never lieen ?lven the chance to dcvrinp a
sense of belon%mg and whose personal attachments when lieginning to
form are crurtly disrupted, may wrll tic crippled for life, to his own
lasting detriment nnd the detriment of society.

This unfortunate slate of afTairs has been aided and facilitated rather
than discouraged by the law. There is no statutory law in this area
and the judicial law is to unsettled that it serum to olTrr nothing but a
“guicksand foundation" lo stand on Kce Ixflnr, American Conflicts
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Law 585 (19G8). Sec nlho Clark, Domestic IlelaLiouB<320 (1908), There
ia no ccrlainly na to which stntc line jurisdiction when pomona seeking
custody of n child .ippronch the court i of acvernl states simultaneously
or aiirceasively. Them is no certainty ns to whether n custody decree
rendered in one state is entitled to recognition and enforcement in
atn(t)ther; nor as lo when one state mny alter a custody decree of t sister
state.

The "nudicial trend hns hcen toward permitting custody claimants lo
sue in the courts of almost nny state, no matter how fleeting the contact
of the child nnd family was with the particular stale, with little re%ard
lo any conflict of Inw rules. Sec Leflar, American Conflicts Law 585*0
(1908) and I.efliir, 1907 Annual Survey of American Law, Conflict of
Lnws 20 (1908). Also, since the United State* Supreme Court lias
never settled the question whether the full faith and credit clause of the
Constitution applies to custody decrees, man{ slates have fell free to
modify cuslotly decrees of sister stales almost at random although the
theorY usually s that there has been a change of circumstances requiring
a custody award to a different 8erson. Compare People ex ref. Halvey
0. llalvty, 330 US. 010,07 S. Ct. 003,91 L. Ed. 1133 (1017); and see
Comment, Ford v. Ford: Full Faith and Credit To Child Custody
Decrees? 73 Vale L.J. 134 (1003). (Icnerally speaking, there has been
a tendency to over-emphasite the need for fluidity and modiflability of
custody decrees at the expense of the equal (if not greater) need, from
the stand>oiut of the child, for ste;b|I|t¥3 of custody decisions once made.
Compnrn Clark, Domestic Itcntions 320 (1908),
~ Under this stntc of the Inw tho courts of the various states have acted
iu isolation and at times in competition with each other; often with
dk .strous conseqiu nces. A court of one slate may have awarded cus*
tod?/ to the mother while another state decreed mmultaneously that the
child must go to Ihe father. Sec Stout v. Pate, 209 Ga. 780, 75 BE. 2d
718 81053) and Stout v. Pate, 120 Cal. A8 .20 099, 201 P. 2d 788
Elos f,cert denied in both case* 347 US. 008, 74 8.Ct 744, 770, 98 L.
d. 1109, 1110 (1054%; Momt v. Monit. >42 Cal. Ach' 2d 527, 298 P.
21710 61950); and Sharpe v. Sharﬁ& 77 111 App. 2d 205, 222 N.B. 2d
310 (10 (%) In situations like this the lilignnta do not know which court
to obey. They ma face_[punlshment_(orcontemptofcourt and perhaps
criminal charges for child stealing in one state when _complyln% with
llio decree of the other. Also, a custody decree made in one state one
year is often overturned in another juriadiction the nest year or aume
years later ami the child is handed over to another family, to be. re-
ealed ns long aa Uie feud continues. Bee Com. ex ret. Tho_mall t*
F“”arol’ 293 Pa 8oper. 05, 198 A 2d 377 (1004); In Re Guanlianihip
ol Rodgere, 100 Aril 2810, 413 P. 2d 774 (1906); Berlin v. Berlin, 230
Md 52,210 A. 2d 381/(1055); Berlin v. Berlin, 21 n.v. 2d 371,235 N.B.

4

2d 109 (1967), cert, denied 37 LAV. 3123 (1908); and Batchelor p.
Fulcher, 415 SAV. 2d 828 (Ky. 1907). _

In Ibis confused legnl situation the person who hns possession of the
child Ims an enormous tacli:nl advantage. Physical presence of the
cliild opens the doors of mnny courts to the petifions nnd often assures
him of a decision in llia favor. It is not surprising then Hint custody
clnimnnts tend to take the law into their own hands, that they resort
to self-help iu the form of cliild stealing, kidnapping, or various oilier
schemes to gain possession of the child. The irony is Ilint persons who
nrc good, law-abiding eilixens are often driven into those tactics against
their inclinations; nnd liml IaW?/ers who arc reluctant to advise Io use
of maneuver of doubtful legality may place their clients ot a decided
disadvantage. _

To remedy this intolerable stale of niTairs where self-help nnd the
rule of "scixe-nnd-nin" prevail rather than the orderly processes of the
Inw, uniform legislation has been urged in recent years lo bring aliout
a fair measure of interstate stability iif custody nwards. See Rutncr,
Child Custo_d>{ in a_Federal System, G2 Mich. L. Rev. 795 (19G4);
Rainer, Legislative Resolution of the Interstate Child Custody Prob-
lem: A Reply lo Professor Currie and a Proposed Uniform Act, 38 H.
Cal. L. Rev. 183 (1905}); and Khrcniwcig, The Interstate Child and
Uniform legislation: A Plea for F.xtra-Litigiou» Proceedings, 04 Micli.
L. Rev. 1?I9GS). In drafting this Act, Uie National Conference of
Commissioners has drawn heavily on the work of these nuthors and has
consulted with other leading authorities in the field. The American linr
Association has taken an active part in furthering the project.
~ The Act it designed to bring some semhlencc of order into the ex-
isting chaos. It limits custody Jurisdiction to the stato where the child
has is home or whero there arc other strong contacts with tlie child and
his family. 8co Section 3. It provide* for the recognition and enforce-
ment of out-of-state custody decree* in many instances. 8ce Sections
13 and 15, Jurisdiction lo modify decrees of other stntc* U limited hy
glvmgz_ a jurisdictional preference lo the prior court under certain
conditions. Bee Section 14. Access to a court may 1o denied to peti-
tioners who have engaged in child snatching nr similar practices. 8ce
Section 8 Also, the Act open* up direct line* of communication betwren
courts of diflrrrnl statra to prevrul jurisdictional conflict and hring
about interstate judicial assistance in custody case*.

The Act stressr* Uie importance of the personal appearance More
the court of nnn-rnidrnts who claim ruslody, and of Uie child hiiitscll,
and provides for the payment of travel exjieiuic* fur thia purpose Sec
Section I1. Further provisions insure that the judge rrceivn necessary
out-of-state information wtUi the assistance of courts in oUirr stntes
See Sections 17 through 22,
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Underlying the entire Act is the idea that U) avoid the jurisdictional
conflicts and confusions which have done serious harm to innumerable
children, a court in one slate must assume major responsibility to deter-
mine who is to hnvc custody of a particular child; tlint this court must
reach out for the help of courts in other states in order to arrive nt a
fully informed judgment which transcends state lines nnd considers all
claimants, residents and nonresidents, on an equal ba'.da and from the
standpoint of the wcll-rc of the child. If this can be achieved, it will be
Ichs important which court exercises jurisdiction but that courts of the
severnl states involved *.:t in partnership lo bring about the beat pos-
sible solution for a child’s future.

The Act is not a reciprocal law. It can be put into full operation by
each individual slide regardless of enactment of other states. Dut its
full benefits will not be reaped until a large number of states have
enacted it, and until the courts, perhaps aided by regional or national
conferences, have come to develop a new, truly “inter-state” approach
to child custody litigation. The general policies of the Act and some of
its specific provisions apply to international custody cases.

UwronM Child Custody J urisdiction Act

Section 1 (Purpose* of Act; Contraction of Provitiont.)
() The general purposes of this Act arc b o

(1?1 avoid jurisaictional competition and conflict with courts
of other states in matter* d child custody which have in the
post resulted in the shiftin? of children from stntc to slate with
harmful cfTccta on their well-being;

(2) promote cooperation with the courts of other stntes to the
end that a custody decree is rendered in that state which can
beat decide the ease in the interest of the child; .

(3) assure that litigation concerning tho custodz of a child
take place ordinarily in the state with which the child and his
family have the closest connection and where significant evidence
concerning his care, protection, training, and personal relation-
ships is moat readily available, and that courts of this state
decline the exercise of jurisdiction when tlie child and his family
have a closer connection with another state;

(4) discourage continuing controversies over child custody in
the interest of (ire_ater stability of homo environment and of
secure family relationships for the child; .

(5) deterabductions and other unilateral <inovals of children
undertaken to obtain custody awards; _

(0? avoid re-litigation of custody decision! of other stntca in
this slate insofar as feasible;

I (7) facilitate the enforcement of custody decrees of other
slates;

(8) promote ami expand the exchange of information nnd
other forms of mutual assistance between the courts of this state
and those of other states concerned with the same child; and

(?L.make uniform the Inw of those stales which enact it.

(b) This Act shall Pt construed to promote the general purposes
31 elated in this section.

RO RO RO RO RO RO RO PO — e s m—

CoMMsxr

~Mecauae ihit uniform I»» breaks new (round not p_reviouslg covered by legists.
lion, IU purjMiar* are stated in some detail. Karh section must be retd end applied
with thee* purposes in mind.
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Section 2. (Dc/fm'fiom.) As used in this Act;
2 (1) "contestant” menns a person,'including ft parent, who
3 claims ft right to custody or visitation rights with respect to a
4 child;
5 (2) "custody dctermin lion" mentis a court decision nnd court
0 orders nnd instructions providing lor the custody of a child, in*
7 eluding visitation rights; it docs not include ft decision relating
8 tochild supportor any other monetary obligation of any person;
0 (3) "custody proceeding” includes proceedings in which a cus-
10  tody determination ia one of several issues, such os an action for
11 divorce or separation, and includes child neglect and dependency
12 proceedings;
13 (4) "decree" or "custody decree” menns n custody detcrminn-
14 tion contained in a judicinl decree or order made in a custody
15 proceeding, and includes an initial decree and a modification
decree;
10 (5) "home state” means the state in which tho child immo-
17 diately preceding the time involved lived with his parents, a
18  parent, or n person acting as parent, for at least 0 consecutive
10 months, and in the case of a child less than 6 months old the state
20 iu which the child lived from birth with any of the persons tnen-
21 tioncd. Periods of temporary absence of any of tho named
22 persons nro counted ns part of the 6-inonth or other period;

23 (6) "initial decree" means the first custody decree concerning
24 a particular child, .
25 (7) "modification decree" means ft custody decree which

20 mollifies or replaces a prior dccrco, whether mado by tho court
27 which rendered tho prior decree or by another court;

28 (8) "physical custody" menns actual possession and control
20 of a child; .
30 (0) "person acting as parent" means a person, other than ft

31 parent, who has physical custody of ft child and who hns cither
32 Dbeen awarded custody by a court or claims n right lo custody;
33 nnd

34 (10) "stnte" menns nny stntc, territory, or possession of tho
35  United Stntes, the Commonwenth of Puerto Rico, and tho DII*
30 trictof Columbia.

Comment

HiilwrcUon (3) iixiirnltmm llm | *rxslocly procerdinE" it |o lie imderatood in mhro»d
*TOM. Tha Iron_covem ImiwM corpu* action*. ftiiardiinahip petition*, ami oilier
iroccedin** available under general alale law to determine custody. 8re Clark,
Domestic J}_rlatmrm 57ft*M2 ([UCB). . , _

QOther definition* arc erpUincd, if necessary, in the commenlft lo the section*
which um llia term* defined.

8

1 Section 3. [urisdiction.]
2 (@ A court of this State which is competent to decide child
3 custody matters has jurisdiction to make a child custody deter*
4 initiation hy initial or modification decree if:
5 (@ thisStale (i) is the home state of the child at the time of
0 commencement of the proceeding, or (if) had been the childS
7  home stnte within 0 months before commencement of the pro*
8 cceding and the child is absent from this State because of bis
0  removal or retention by a person claiming his custody or for
10 other reasons, and a parent or person ncting as parent continues
11 to liw iu this State; or
12 @) it is in the best interest of the child that a court of this
13 Stateassume jurisdiction because () the child and his parents,
14 or the child and at least ono contestant, hnve n significant con-
15  ncclion with this Stnte, nnd (i) there is nvnilnhlc in this Slate
10  substantial evidence concerning the child"s present or future enre,
17 protection, training, nnd personal relationships; or
18 (3 the child is physically present in this State nnd (i) the
10 child hns been abandoned or (i) Ttisnecessary in nn emergency
0 10 protect the child because lie hns been subjected to or thrent*
2l ened with mistreatment or abuse or is otherwise neglected |or
22 dependent];or
23 @ (i) it appears that no other Rinlc would have jurisdiction
24 under p: crequisiles substantially in accordance with paragraphs
25 @, (@, or (3, or another state hns declined lo exercise juris-
ZD diction on the ground that this Stntc is the more appropriate
27  forum to determine the custody of the child, and (i) it is in the
23 best interest of the child Hint this court assume jurisdiction.
29 () lixcept under pnrngrnphs (3) nnd (4) of subsection (a),
30 physical presence in this stnte of the child, or of the child nnd onu
31 of the contestants, Isnot alone sufficient to confer jurisdiction on a
32 court of this Stnte to make n child custody determination.
33 © .I'h%/siqﬂl presence of the child, while desimblc, is not n pro-
34 requisite for jurisdiction to determine his custody.

Comment

_ Paragraph* (1) And (3) of toltarrlion (a) establish the two ninjnr Imacs fnr
jurisdiction. In Sln* first [dnrp, a court in the child* home slate loi* jurisdiction,
And accondly, if there ia no home alnte or |he child nml Id* family hnve rtjiinl or
AlmiRcr. tie* with Another Alale, a ruurt in llint alale hna jurisdiction. If [lii*
alternative test |irndurra concurrent jnriadiclinn in more Ihim one alale, llio media*
r.iam* provided in section* 0 nnd 7 arc used lo assure liml only one slate make*
Ihe custody decision. , , , o ,

"Home ilate" if drfined in aeclion 2(5). A O-tmuilh period has liecti ndrrird in
order to have a definite and certain teat which is at the aame time haaed on a

9



reasonable aatuni;z)lion of fuel. See Rainer, Child Custody in a Federal Syatcm,
02 Mieh. I,. Rev. 705,818 (1964) who explains:

“Moat Amiriean cliildrrn are integrated into an American community after
living there six months; consequently thia period of residence would seem lo
provide a reasonable criterion for identifying the established home.”

‘Subparagraph (ii) of paragraph (1) extends the home alato rule for an additional
eix-month period in order lo Fermlt suit in the home stale after the child's depar-
ture. The main objective la lo protect a Earent who has been left by hia spouse
taking the child along. Tho provision makes clear that the stay-at-nome parent,
if heacta prom tI}/, mny start proceedings. in hia own stale if he desires, without
the necessnr of utlmp mg_ lo base juriadiction on paragraph (2). Th|a_c_han?es
the law in those stairs which required presence of the child aa a condition for
juriadiction and consequently forced the person left behind to follow tlie departed
person lo another atatc, perhaps to several slates in aucceasion. 8ee also aubaection

C).
)Paragraph (2) comea into pla¥ either when the home stale teat cannot be met
or aa an alternative to that leal. The first situation arises, for example, when a
famllﬁ hns moved frequently and there ia no state where the child baa lived for 9
months prior lo anil, or if the child has recently been removed from hia home state
and the person who was left hi hind has also moved away. 8ce paragraph (1), last
clause. A typical example of alternative jurisdiction is the eaeo in which the sIa_Y-
al-bouie parent chooses to follow the deﬁarted spouse lo atate 2 (where tlie child
hae lived for several months with the other parent) and starts proceedings there.
Whether the departed parent niso has access 1o a court in atate 2, depends on Die
strength of the family ties in that alale and on the applicability of the clean hands
Erovmon of section 8. If stale 2. (or example, was the alaleof the matrimonial
ome where the entire family lived for two years before movm_? to tho "home
atate” for 0 months, and the wife relumed to atate 2 with the child with the con-
scut of the hushand, state 2 might well have Jurladmtlon upon petition of the wife.
Tho same mah/ be true if the wife returned to her parents in her former home
atate where the child had spent several months everg ear before. Compare
Willmore v. Willmorr, 273, Minn. 537, 143 N.W. 2d 03 HDGO), cert, denied 383
1)8. 898 (1000). While Lur|sd|ct|on may exist in two states in these instances, it
will not be ttcteiteil in both stales. See sections 0 and 7. _ o

Paragraph (2) of subsection (a) is supplemented by subsection (b) which ia
designed to discourage unilateral removal of children lo other slates and lo guard
generally against too liberal nn interpretation ol paragbraph ( 2 Short-term” pre-
sence ir. Ihe stale is not enough even though there may be an intent lo stay longer,
pcrhnf>a an Intent to establish n Inimical *domicile” (or divorce or other purpoSes,
. Parugiraph (2(} Pperhaps more than any other provision of the Act requires that
it be interpreted in the spirit of the legislative purposes ex?ressed in section |. The
pnragrsph was phrased In general terms in order to be flexible enough to cover
many fact situations loo diverse to lend themselves lo exact description. Ilul its
purpose is lo limit juriadirlion rsihcr Ihtn to Frolhfera.te.lt. The first clause of the
paraqraph is imporlnnl - pinwliclion ejisls only if it is in the ckiit't interest, not
merely Tho Interest or convenience of ihe feuding parties, lo determine custody in
a parficular alale. The iutenw! of the rhitd is served when the forum has optimum
acrem lo relevant evidence aUiut the rhild and fam[%.. There must lie maximum
rather than iiiiliiioiiin ioutset wilh the atate. Thu ailhiniaainn of Ihe parties to a
forum, ﬁ_erha|>s (or Furpos_es of divorce, ia not sufficient without additional factors
establishing closer lira with Tho slate. Divorce jurisdiction does not nreeassrily
include custody jurisdiction. See Clark, Domestic Relations 578 (10C8).

U

Parngrafh (3) of s'ubacctiog (a) retains and reaffirms parens patriae juriadiction,
usually ex .Tcised by a juvenile court, which a stale must saauinc when a child ia
in a eilualhn requiring immediate protection. This jurisdiction rxista when a child
has been abandoned and in emergenry cases of child neglect. Presence of the child
in the slate ia Ihc only prerequisite. This extraordinary jurisdiction is reserved for
extraordlnaré circuinatances. See Application of l,ang, 0 App. Div. 2d 401, 193
N.YJ3.2d 703 (1959). When there ia child neglect without emergency or abandon-
ment, jurisdiction cannot be based on Iliis psragrnph.

Paragraph (4) of subsection (a) provides a final basis for juriadirlion whieh is
subsidiary in nature. It is to be resorted to onl?/ if no other slate rould, or would,
assume jurisdiction under the other criteria of this section. S

Subsection gc) makes it clear that presence of the child is not a jurisdictional

rec%mrement. ubsrgcent sections aro designed to assure the appenrsnre of Uie child
before the court.

_This section %overns juriadiction to make an initial decree as well aa a mollifica-
tion decree. Doth terms are defined in section 2. Jurisdiction to modify an initirl
or modification decree of another atate is subject to additional restrictions con-
tained in sections 8(b) and 14(a).

! Section 4. [Nofice and Opportunity to be Heard.J Before
2 making a decree under this Act, reasonable notice nnd opportunity
3 1o be beard shall be given to the contestants, I ny parent whose pa*
4 rental rights have not been previously terminated, and any person
5 who hns physical custody of the child. If any of these persons is
6 outside this Slate, notice and opportunity lo ho heard shnll bo given
7 pursuant lo section 5.

Comment

This aection lists the persons who must be notifird nnd given nn op?ortumt to
bn heard to sntisfy due process requirements. As to persons in Iho forum stato,
the general law of Iho atate applies; others are notified in accordnneo with section
6. Strict compliance with sections 4 and fi ia essential for the validity of a custody
decree within the state and its recognition and enforcement in othér alntra under
sections 12, 13, and 16. Bee Restatement of the Law 8eeond, Conflict of Ijiws
Proposed Official Draft aec. 09 gOOY); and compare Armstrong v. Mania, 360
US. 815.858.CI. U8T, 141,. Ed. 2d 02 (IDOfi).

gection 5. @ofi're to Persons OUISICE this Slate;Submission
to Jurisdiction.]
fn) Notice required for Iho exercise of jurisdiction over a person
outside this Slate shall he given iu a manner reasonably calculated
to give actual notice, and may lie;
() hy personal delivery outside this Stale in the manner
prescribed for service of process within this Stnte;
(2 in the manner prescribed hy the Inw of lhe place in which
the service is made for service of process in thut place in nn
nclion in nny of its courts of general jurisdiction;

n
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1 (3) by any form of mail addressed lo Ilio person lo be served
12 nnd requesting n receipt; or
13 (4) ns directed by tlie court (including publication, if oilier

14 menus of notification arc ineffective].

15 (b) Notice under this section shall lie served, mnilcd, or de-
Ift livcred, |or last published] nt least [10, 20] dnys before nny licnr-
17 ing in this Stnlc. _ o
18 (c) Proof of service outside this Stntc rony be mndc by Affidavit
19 of the individual who mndc the service, or in the manner prescribed
20 by the law of this Stntc, the order pursuant lo which the service
21 is made, or the Inw of the pInce in which the service is made. If
22 service is mndc by mail, proof mny he n receipt signed by the
23 addressee or other evidence of delivery to the addressee.

21 (d) Notice is not required if n person submits to the jurisdiction
25 of the court.

CoMMCNT

Section 201 of the Uniform Interstate nnd Intemslinnid Procedure Arl hu been
followed to a Urge extent. See Oil U.LA. 315 (10002. If st all possible, sclusl
ootice should be received by (he affected persons; but efforts to impart notice in
a memoi r reasonably cah-idated to give actual notice are sufficient when a person
who may perhaps conceal his whcrealioiits, cannot be reached. 8re Mullane v.
Central Hanover lintik and Trust Co., 339 US. 300, 70 8. Ct. 652, 01 L. Ed. 865
%258 N?g? khroeder v. City of New York, 371 US. 208, 83 8.Ct. 279, 0 L. Ed. 2d

Notice by publication in lieu of other means of notification is not included
because of 1ts doubtful constitutionality. Sec Mullane v. Central Hanover Dank
nnd Trust Co., supra; and see llnmrd, A Central Theory of SLatc-Conrt Juris-
iIn bon, 1905 Supreme Court Itcv. 211, 277, 280-87. .1'_nra?raﬁh () of sulwection (a)
lists notice _b% publication in brackets fur (he hmiTit of those states which denire
to use published notices in iildilinn lo tho modes of notification provided in this
aeetion when these modes prove inrffei live to impart actual notice. .

The Frovmons of this section, nnd paragzraphs (2) and (1) of subsection (a) iu
particular, are subject lo the caveat that notice and opportunity lo lie heard
must always incut’ due prruew requirements aa they exist al the time of the

proceeding.

Skction ft. [fiinnltaneoiui Proceedings iu Other Sfrifri]

(@) A court ot thin Statu ahull not exercise its jurituliclion under
thin Act if nt (lie (into of tiling the petition n proceeding concerning
(be custody of tho child wits pending in n court of another ntnte
exercising jurisdiction Hubstnntinlly in conformity with Ibis Act,
unless the proceeding is siitytil by the nunt nf the other stnto
because thin Stale is a more appropriate forum or for other reasons.

(b) Heforu bearing the petition in a custody proceeding the court
shall examine the plondii gs nnd other information supplied by tho
pnrliea under section 0 ami shall consult Ilio child custody registry

iV

o0 NS =h e O

Il established tinder section lft concerning the pendency of pro-
12 cccdings with respect lo the child in other statoi. If the murl liss
13 reason to believe that proceedings mny be pending in nnolbcr state
14 sl direct an inquiry to the state court ndminislrntor or other
15 appropriate official of the other stritc.

1C (© If the court is informed during the course of the proceeding
17 Hint a proceeding concerning the custody of the child was pending
18 in another sintc before the court nssumed jurisdiction itsnll slay
19 the proceeding nnd communicate with the court inwhich the other
20 proceeding is pending to the end it tho issue may he litigitod in
2l the more appropriate forum nnd that information be exchanged in
22 nccordnncc with sections 19 through 22. If n court of this stnlc hns
23 ntnde n custody decree before being informed of a pending pro-
24 cceding in n court of another Bnic itshall immediately inform that
25 court of the fact. If the court is informed that a proceeding was
26 commenced in another state after it assumed jurisdiction it snll
27 likewise inform tho other court to the end Ilint the issues mny he
28 litigated in tho more appropriate fonun.

Comment

Decause of Ihn havoc wreaked bP/ simultaneous and competitive jurisdiu. i
which has been described in the Prefatory Note, this section seeks to avoid juris
dictions! conflict with all feasible means, including novel methods. Courts are
expected to take an active part under this section in seeking out information
about custody proceedings concerning the same child prnding in other slates. In
a proper rase jzunsdlctlon is yielded to the other state either under this section or
under section 7. Doth sections must lie rcsd together. _

When tho courts of more than one stnto have jurisdiction under sections 3 nr i,
priority iu time delennjuet which court will prorecd with the action, but Ihe appli-
cation of the inconvenient forum principle of scclinn 7 may result in the hnndliug
of Ihe case by tha other court. B o

While jurisdiction need not lie yielded under nohsrriinn (a) if tin* other court
would not have Hunsdmtlon under the criteria of this Art, the policy against
simultaneous custody proceedings Is no strong that it might in n particular situ-
ation be appropriaté to leave the rase to_Ine other rourt even under aurh cir-
cumsts ora. Kec subsection (3) and section 7, o ,

Once a custody decree has been rrmlrrrd in one stale, jurisdiction is determined
by sections 8 snd 11.

1 Skction 7. |/neonventen( Forum. ]

2 (n) A rourt which Imn jtiriiuliction nmlrr this Act In innkn nit
3 initdal or milificntion decree may decline to exercise its jurisdiction
4 nny time before making a decree if it finds Hint it is nn inconvr-
5 niciil foium t mnkc a custody determination under (lie circum-
(1 atuuccH of the case nnd timl n court of nuothcr stair & a more
7 appropriate forum.

8 () A finding ol inconvenient forum mny or mndc upon Ik
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15
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21
22
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25

court’s own motion or upon motion of a pnrly or n guardian ad
litem or other representative of the child.

(c) In determining if it is an inconvenient forum, the court ahall
consider if it is in the interest of the child that another stntc assume
Jurisdiction. For this purpose it may take into account tho follow-
Ing factors, among others: _

1)if another slate is or recently was the child's home state;
~(2)if another state has a closer connection with the child and
his family or with the child and one or more of the contestants;
(3) if substantial evidence concerning the child's present or
future care, protection, training, and personal relationships is

29more readil¥ avnilnblc in-~ another state;

(4)if the parties have agreed cn another forum which is no
less appropriate; nnd -~ .

(5) 1f the exercise of jurisdiction hy a court of this stale
would contravene any of the purposes stated in section 1.
(d) Before dcterming whether to decline or retain jurisdiction

the court may communicate with a court of another ate and
exchange information pertinent to the assumption of jurisdiction
by either court with a view to assurln(g that AUfISdICtIOﬂ will be
exercised by the more appropriate court and that n forum will be
available to the parties. o . .

() If the court finds that it is an inconvenient fonim and ‘hat
a court of another stnte is a more appropriate fonim, it may dis-
miss the proceedings, or it mny ay the Proceedmgs upon condition
that a custody proceeding be promP_ty commenced in another
named stale or upon any other conditions which may be just and
proper, including tho condition that.n_movm%pnrly stipulate his
consent and submission to the juriadiction of the other forum.

(f) Tho court mny decline to exercise its jurisdiction under this
Actif a custody determination is incidcnlnl to an action for divorce
or unother proceeding while retain ng jurisdiction over the divorce
or other proceeding. o _ _

(g) If 1t appenrs lo the court tlint it is clearly nn inappropriate
forum 1t may require tho party who commenced the proceedings to
Fay, in addition to the costs of the Fropeedlngs in this 8tatc, nee*
issnry trnvel and other expense*, including attorneys' fees, incurred
br other pnrlies or their witnesses. Payment is lo be mado to the
clerk of tho court lor remittance to the(f_roper party.

(It) Upon dismissal or stay of proceedings under this section the
court shall inform tlie court found to be the more appropriate
fonim of this fact, of if the court which would Imvc jurisdiction fn
the other stale is not certainly known, shnll transmit tho informs*

It

62 tion to the court administrator or other appropriate officinl for
53 forwarding to the appropriate court.

54 (i) Any communication received from another state informing
55 this State of a finding of inconvenient forum because a court of this
56 State is the more appropriate forum shall be filed in tho custody
57 registry of the appropriate court. Upon assuming jurisdiction the
58 court of this State shall inform the original court of thia fact.

Comment

_The {J.urpose of this provision is to encourage judicial restraint in exercising
jurisdiction whenever another state appears to be in a belter position lo determine
custody of a child. It serves ss a second check on jurisdiction onee the lest of
sections 3 or 14 has been met. . _ o

The section is a particular application of tho inconvenient forum prmuﬁle
recognised in moat states by judicial law, adapted to the special needs of child
custody esses. The terminology used follows section 84 of the lleslaleinrnt of
th* Law Second, Conflict of Laws, Proposed Official Draft (1007). Judicial restric-
tions or exceptions to the inconvenient forum rule made in some states do not
app_|?</ to this statutory scheme which is limited to child custody coses.

Like section 0, this"section stresses interstate judicial communication and coop-
eration. When there is doubt as to which is the more appropriate forum, the
ques|t|og may be resolved by consultation and cooperation among the courts
involved.

Paragraphs (1) thrqu?h (#) of subsection gg) specify some, but not *L1, consid-
erations which enter into a court determination of inconvenient forum Factors
customarily listed for purposes of the general Hnnmple of the inronvrnirnt forum
(such aa convenience of the parties and hardship to Ihc defendant) are also per-
tinent, but may under the circumstances be of secondary jmportance because the
child who is not a party is the central figure in the proceédings.

Part of subsection (e) is derived from Wis. 8tal. Ann, sec. 202 10 (I).

Subsection (f) makes it clew that a court may divide a case, that is, diamine part
of it and retain the rest. See section 1.05 of the Uniform Interstate and Interna-
tional Procedure Act. When the custody issue romes up in a divorce proceeding,
courts may have frequent occasion lo decline jurisdiction as to that ianue (assuming
that custody jurisdiction exists under sections 3 or 14). .

Subsection (g) is an adac iliun of Wis. Slat. Ann, see. 26220 Its purpose is lo
serve ss a deterrent 50 At "frivolous jurisdiction claims,” ss O.W. Foster state*
in th* Revision Note* to the Wisconsin provision. It applies when the fonim
cAhotsen * seriously inappropriate considering the jurisdictional requirements of Ihr

c

1 Section 8. [Jurisdiction Decimal by Reason of Conduct.]

2 (a) If tho petitioner for an Initial decree hns wrongfully taken
3 the child from another atate or has engaged in similar reprehensible
4 conduct the court mny decline to exercise jurisdiction if this is
6 justand proper under tho circumstances.

6 (b) Unless required In the interest of the child, the court shnll
7 not exercise its jurisdiction to modify a custody decree of another
8 stnte if tho petitioner, without consent of the person entitled to
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9 custody, hns improperly removed tho child from the ph?/sical
10 custody of the person entitled lo custody or has improperly re-

1 tuined the cliild after a vig]it or other temporary relinquishment
12 of physical custodi/. If the petitioner has violnted any other
13 provision of n custody decree of another slate the court may
M decline to exercise its jurisdiction if this is just and proper under
15 the circumstances. o N

10 (c) In appropriate cases a court dismissing a petition under
17 this section mny charge the petitioner with necessary travel and
18 other expenses, including attorneys' fees, incurred by other parties
19 or their witnesses,

Comment

Tlii* section inrorporalci tlie "clean hands doctrine," co named by Ebrenxweif,
Interstate Recognition of Custody Decrees, fit Mich. L. Rev. 345 {1053{. Under
this doctrine courla refuse to aaiunio jurisdiction to reexamine an out-of-slats
custody decree when the petitioner his abducted the child or hns engaged in tome
other objectionable scheme to gnio_or retain physical custod% of the child in
violation" of the decree. Sec Fain, Custody of Children, The California Famil

Lawyer I. &30, 646 UIXJI); Ex Parte Mullins. 36 Wash. 3d 419,174 P. 2d 700 (1910%
Crocker v. Crocker, 123 Colo. 49, 210 P, 2d 311 (1950); and Leathers v. Leathers
162 Cal. App. 2d 768, 328 P. 2d 853 (1058). Rut when adherence to this rule would
lead lo punishment of the parent al thu expense of the wellbeing of Die child, it ia
often not applied. See Smith v. Smith, 135 Cal. A&p 2d 100, 286 P. 2d 1609 (1955)
anil In re Guardianship of Rodgers, 100 Arit. 269, 413 P. 2d 744 (1966).

Subjection (s) extends tlie clean bands anmEIe to caeca in which a custody
decree has not yet been rendered in an)(] atate. For example, if LJFOH a de facto
separation the wife returned to her own home with the children without objection
by tier hushand a-d lived there fur two years without hearing from him, and tlie
hushand without warmn([q forcibly removes the children ono m%_ht and bring" them
to another stale, a court in thaf slate slihough it has jurisdiction after 6 months
may decline to her/ the hutmnd's custody petition. "Wron fuII%“ taking under thia
subsection does >t mean lImt n "I’I(t;.ht" has been violatrd-bolh_hushand and wife
ns a rule have a I,glit to custody until a rourt determination ia inado-but that one
parly's conduct ia S0 ubjceliimnbtn Hint a rourt in the exercise of its inherent equity
powrri ennnot in good conscience permit that parly nccras to its juriadiction.

Subaection (h) dors not come into operation unless the court has power under
section 14 to modify lho cunlody decree of another alnte. It ia a_codification of
tlie clean hands rule, except limt it differentiates between (t) a taking or retention
of the cliild and (2) oilier violations of custody derteca. In the case of illegal
renhival or retention refusal " iurxdirtion is mamlstory unless the harm done to
the rldld tty a denial of jurist,  iti. .twrighs the parental mlsconduct._ComPart
Smith v. Smith and In Re <him  midp of Rodﬁers, supra; and see In lie Wslter,
224 Cat App 2d 217 39 Col. Itpta 213 ﬁtXft) where ths court assumed juriadiction
after lioth parents bail hern guilty of misconduct, The qualifying word "Improp-
rlly" ia added to exclude »wae» lit which a child ia withheld because of illuras or
other emergency or iu which there ate cither special Just|f%|ng circumstance.

The most common violation of the second category ia the removal of tho child
from the state hy the parent wim lisa the right to custody, thereby frustrating the
exercise of visitation nights of the nlliri patent. The aecond sentence of tulisection

U

(b) makes refusal of jurisdiction entirely discretionary in this situation because it
depends on the circumstances whether non-compliance with the court order ia
serious enough to warrnnt the drastic sanction of denial of juriadiction.

Subsection (02 adds a financial deterrent to child stealing and similar repre-
hensible conduct.

1 Sect;on 9. [Information under Oath to be Submitted lo the
2 Court.

3 (a) Every party in a custody proceeding in his first pleading
4 orin an affidavit attached to that pleading shall give information
5 under oath as to the child’s present address, the places where the
6 child has lived within the last 5 years, and the names and present
7 addresses of the persons with whom the child has lived during
8 that period. In this pleading or affidavit every party shall further
9 declare under oath whether: _ .

10 (1) he Into participated (as a party, witness, or in any other
11 capacity) in any other litigation concerning the custody of the
12Batnc child in this or any other stato; _ .
13 (2) he has information of any custody proceeding concerning
14 the child pending in a court of thia or any other stale; and
15 (3) he knows of any person not a party to the proceedings
10 who hns physical custody ol the child or claims to have custody
17 orvisitation rights with respect to the child.

18 é,h) If tho declaration as to any of the above items is in the
19 nlfirmative the declarant shall givo additional information under
20 onlh as required hy the court. The court tany examine the parties
21 under onlh as to details of the information” furnished and as to
22 other matters pertinent to the court’s jurisdiction and the dis-
23 position of the case. o _

24~ (o) Each party lias a continuing du.tr to inform the court of nny
25 custod ﬁroceedlng concerning tho child in this or any other stale
20 of which he obtnIncd information during this proceeding.

Comment

It ii important fnr the court to receive the information listed and other pertinent
facts as ,earl?/ as pomihle for purposes of determining its %urlsdlctlon, the joinder
of additional parties, and tlie iden'<ficstion of courts In other slstrs which sre lo
tie contacted under various Frovmons of the A" . Information as to custody
Iltlgatlon_ and other pertinent facts oc_curnn%_ In otner countries may alio be elicited
under this section in combination with section 23,

1 Section 10. [/Iddiitonal Partiet] If the court lcnms from in-
2 formation furnished hy the partieS pursuntit to section 0 or from
3 other sources that a person not a party to tho custody proceeding
4 has physical custody of tho chila or claims lo have custody or
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visitation rights with reaped to the child, it shall order that person
to bo joined as a party and to bo duly notified of the pendency of
the proceeding and o hJSéomder aaai)arty. If the person joined
aa a party is outside this Stato he shall be served with process or
otherwise' notified in accordance with section 5.

000 oo Ul

Comment

The purpoie of this eectiou ia to prevent _re-Iltlaatlons ot the custody issue
when these would be for the benefit ot third cltimenU rather than the child. If the
immediate controverar, for example, ia between the parents, but relatives inaide
or outside the alale also claim custody or have physical custody which may lead
to a future claim lo the child, they must be brought into the proceedings. The
courts are given an active role here aa under other eecliona of the Act to seek out
the necessary information fiom formal or informal aourcea.

1 Section 11. (Appearance 0] Parties and the Child.]

2 [(a) The court may order any party to the proceeding who is in
3 thia State to appear Person_ally efore the court. If that party has
4 physical custody of the child"the court may order that he appear
5 pefsonally with’the child.)

8  (b) Ifaparty to the proceeding whoso presence ia desired hy tho
7 court ia outside thia State with or without the child the court may
8 order that the notice given under section 5 include a statement
8 directing that party to appear personally with or without tho child
10 and declaring that failure to appear may result in a decision
11 advene to that party.
12 (0) If a party to the proceeding who ia outside thia SI »tc ia di-
13 rected to appear under aul>scction (b) or desires to appear pcrson-
14 ally before the court with or without the child, the court may
15 require another pnrty to pay to the (icrk of the fourt travel and
16 other necessary expenses of the party so appearing and of tho child
17 ifthis iajust and proper under tho circumstances.

Comment

flinre a custodK proce_edm,gi i concerned with the put and future care of the
child by one of th* parties. it ia of vital importance in moat caeca that tho judge
hu an opportuni y to are and hear the contestants and the child. Subsection (a)
aulhorite* the eo irt to order the appearance of three persona if they are in the
atate it ia placed .n brackets because stairs which have such a provision—not only
in their Juvenlle rourt laws—may wish lo omit it. Subsection (b) relates to the
appear*!-* of perwons who are outside the state and provides one method of
hringhg ti *m Dbefore the court; eecliona 10(b) and 30(b) provide another. Sub-
section™(c) trips lo finance travel to Uie court which may be dose to one of
tﬂa parties ard dlstagt frl?.m another; it may be used to erpialiie the eipenae if
this fa.appropriate under Ule circumstances.

18

1 Section 12. {Binding Force and Res Judicata Effect o/Custo_dK
2 Decree,] A custody dccreo rendered by a court of thia 8tatc whic

3 had jurisdiction under section 3 binds all parties who have been
4 served in this State or notified in accordance with section 5 or who
5 have submitted to _thegurlsdlctlon of the court, and who have been
8 glven an opportunity fo be heard. As to these Partles tho custody
7 decree is conclusive as to all issues of law and fact decided and as
8 to the custody determination made unless and until that detertni-
8 nation is modified pursuant to law, including the provisions of this

Act.

Comment

This section deals with the inlra-atate validity of custody derrcm which providea
the basis for Uicir interstate r_eco%nmon_and enforcement, The two prerequisites
are (1) JuriediCon under section 3 of this Act and (3) sUict compliance with due
Procero mandates of natice and opportunity to be heard. There is no requirement
or technical personal jurisdiction, on Uie UadiUonal theor¥, that custody deter*
minationa, as disUnguiahed from support acUons (see section 3(3) supra), are
groceedmgs in rcm Or proceedings a egtl_nP status. See Restatement of the Law
econd. Conflict of l.aws, Proposed Official Draft, sections 00 and 70 (1007); and
James, Civil Procedure 013 (1003). Fo a different theqry_reachmg the same result,
see Hasard, A General Theory of 8lat. -Court Jurisdiction, 1005 Supreme Court
Review 3&1. The section ia not at variance with May v. Anderson, 345 US. 628,
738.Ct. 8 j.07 L, Ed. 1331 (1053), which relates to Inteislale re,coHnltlo_n rather
than in-state validity of custody decrees. 8ce Ehrenlwel(ly and Ix>uieell, Jurisdiction
ina Nutshell 70 (3d ed. 1008):"end comgare Reese, Ful faith and Credit to For-
eign Equity Decrees, 43 lowa L. Rev. 183, 105 (1057). On May v. Anderson, iupro,
see comment to section 13. _ ] .

Since a custody decree is nomally.subéect to modification in the interest of the
child, it does not have absolute finlity, but aa long as it has nut been modified, it
is as binding as a final Jud?m_ent. Compare Restatement of tha law Second, Con-
flict of Laws, Proposed Official Draft, section 100 (1007).

Section 13 (ftecopntfjon of Out-of-State Custody Decreet]
The courta of thia State shall rccoguiic nnd enforce an initial or
modification decree of a court of another atate which had aaaumcd
juriadiction under statutory provisions substantlall?/ in accordance
with thia Act or which was made under factual circumstances
meeting tho jurisdictional standards of the Act, so long as this
dccreo has not been modified in accordance with jurisdictional
standards substantially similar to those of this Act.

0T OUT RN

Comment

This section »od sections 14 snd 16 sre the key provisions which gusrsnUs a
grest_ measure of security and stability of environment to the “interstate child"
y discouragin é(htIPatIOHS in other states. Bee Section |, and sea flatner, Child
Custody in a Federal Byslem, 03 Mich. L. Rav. 705, 828 (1004).
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Allhough Ihv full failli and credit clause may pcrhep* not rcquir —he recognition
ol oul-ol-atate custody decrees, the states are free lo recogmse and enforce them.
See Hrstatemrnt of the Law Second, Conflict of Laws, Proposed Official Draft,
section 100 (1007), and sec the Prefatory Mu'™. iwjiro. Th. Section dcclnrca »s a
matter of state luw, that custody decrees of sisit stales will be recognised and
enforced. Herngnition nnd enforcement is mandat -ry if the stale in which the
prior decree wns rendered ll)' has adopted this Act, 2* has statutory Junsdlctlonal
requirements auhstanludly like thia Act, or 3) would have had jurisdiction under
Ine facta of the case if this Act had heen the law in the stale. Comgare_Comment,
%rd(l\ébgord: Full Faith and Credit to Child Cuntody Decrees? 73 Yaie LJ. 134,

"JuriadicPcti” or "j..  ‘ictional standards" under this section refers to the
rrquiromen s of section 3 in the case of initial decrees and lo the requirements of
sections 3 nd 14 in the case of modification decrees. The section leaves open the
E)ossmmt' of discrclionnry recognition of custody decrees of other states beyond
he cnur. crated situations of mandatory acceplai.ee. For the recognition of cus-
tody dcci ts of other nations, sec section 23. = o .

fiecogni ion is accorded to a decree which is valid and binding under section 12.
This means, for example, that a court in the slate where the Tather resides will
rec%gnjse and -'force a custody derrco rendered in the home stato where tho
rhild” lives with tin mother if the father was duly notified and given enough time
to appear in the proceedings. Personal jurisdiction over the father is not required.
8ee comment lo section 12. Thia ia in accord with a common interpretation of
the inconclusive decision in May v. Anderson, 345 US. 628 73 S. Cl. M0, 97 L. Ed.
1221 (1953). fee Kcsintemrnt of the Law Second, Conflict of Laws, Proposed
Official DraP, section 70 and comment thereto, p. 298 (1007). Under this interpre-
tation a state is permitted to recognise a custody decrre of another atate regardless
of lack of personal jurisdiction, as Ion? as due proceai requirements of notice and
opportunity to be heard have been met. 8ce Justice Frankfurter's concurring opin-
ion in May v. Anderson; and compare Clark, Domestic Delations 323-_20.%1908),
Goodrich, Conflict of Laws 274 %Mh ed. by Scolca, 1064); Slumhcrg, Principles of
Conflict of Laws 325 (3rd cd. 1003); and Comment, The Puts! of Jurisdiction in
Child Custody Actions, 38 U. Colo. I, Rev. 541 (1900) The Act emphasises the
need for the ‘personal appearance of the contestants rnthrr than any technical
re%uwement fur personal jurisdiction. . _ . B

he mandate of thia section could cause problems if the prior decree is n punitive
or disciplinary measure. See Ehrcniweig, Inter-state Recognition of Custody
Decrees, 61 Mirh. L. Dev. 345, 370 510532_. If, for example, a court grants custody
to the mother and after 5 years' of continuoua life with the mother the child is
awarded to the father by Iie same court for the sole reason that the mother who
hod moved to another alnlr upon remarriage had not lived up lo the viaitatinn
requirements of the decree, courts In other slates mag be reluctant to recogniie
tlie changied decree. 8cc llrrliu v. llerlin 31 N.Y. 2d 371, 235 N E. 2d 109 (1007);
and Stout v. Pale, 120 Cal. Apg. 2d 099. 01 P. 2d 788 (1953); Compare Monis V.
Monis, 143 Cal..A%p. 2d 527, 298 P. 3d 710 (_10502]. Disciplinary decrees of (Ids
type ran be avoidea under this Act by enforcing the visjtation Erovmon_s of the
ecree directly in another stale. See Section 15. 'If the original plan for visitation
dors not fit d[ le new conditions, a petition for modification of the visiting arrange-
ments would be filed in a rourt which hns jurisdiction, that is, in many rases the
original court. 8ce section If

1 Section H [Modification of Cutlody Decree flj Another State.]
2 (a) If it court of another stato Itna tandc a custody decree, a

20

court of litis State shall not modify that decree unless (1) it ap-
pcara to the court of this Slate that the court which rendered tho
decree does not now liave jurisdiction under Aurlsdlctlonallprcrc-
gnia‘ilcs substantially in accordance with this Act or has declined to
assume jurisdiction to modify the decree nnd (2) the court of this
Stnlc has jurisdiction. _ _ _

éb) If a court of this State is authorized under subsection (a?
10 and section 8 to modify a custody decree of another state it shall
1 glve due consideration to the transcript ol the record and other
12 documents of ail previous proceedings submitted to it in accordance
13 with section 22,

O —u@PUT W

CoMMNT

Courts which render a custodly decree normally retain continuing jurisdiction to
modify the decree under local law. Court* in other atalca have i> the past often
assumed juriadiction to modify the out-of-elale decree Uiemoodvre without regard
lo tlie preexisting 1ur|ad|ct|on of the other state. See People ex rel. Ualvey v.
Hulvey, 330 US. 610, 07 8. Ct. 903, 91 L. Ed. 1133 (19472]. In order to achieve
greater stability of custody arrangements and avoid forum shopping, subsection (a)
eclares that other atatca will defer to the continuing jurisdiction of the court of
nnoUier atate as long as that slate has jurisdiction ‘under the standards of this
Act. In other wonts, all pcUtions for modifiealon aro to be addrres.d to the
Prlor atate if that slate baa sufficient contact with the case to satisfy aecUon 3. The
fact that Uie court had previously coi sldcred the case may lie ono factor favoring
its continued jurisdiction. If, however, »4 Uie persons involved have moved away
or the contact with the atate has otherwise become alight, modification jurisdiction
would shift elsewhere. Compare Rainer, CI 'ld Custody in a Federal ‘System, 02
Mich. L. Rev. 705,821-2(1004). , ,

For ex.mplc, if rtiaim'y was awarded to the L 'her in atate | where he continued
to live with Ihe children*for two years and therr. fler hia wife lept the children in
stalo 2 for 0-1/2 months (3-1/3 mnntha beyond her visitation p ivilegre) with or
without permission of the husband, state | has prt-frr.rd juriadicUon tn modify the
decree des_F|te tho fart that state 2 has in the meantime hecome the "home state"
of the child. 1f, however, the fsther also moved away from slate 1, that state
loses modification jurisdiction interstate, whether or not ila dunsdlctlon continue*
under local law. Sre Clark, Domritic Relations 322-23 (190 L Also, if the father
in the same ease continued to live in stale I, hu* let his wife keep Ihe children fnr
several years without sneerling bis custodr rigid* and without visits of the children
in stale |, modification ! wliction of slate | would cmno. Compare Ilrcngle v,
Hurst, 408 * W 2d 418 (Ivj. 1000). The situation would be different if the rhildrrn
had hern rixluctrd and Ihrlr whereabout* could not be discovered b% the legal
custodian for several years The abductor would be denied arrras to the court of
another stale under section 8(h) snd state | would have modification JUTISdICtIOﬂ
iu any event under nrrlion 3(a) (4). Compare Crocker v. Crorkrr, 123 Colo. 49,
29 P.2d 311 (1960). . _ .

The Frlor rnurt hns jurisdiction hi modify undi tids section even though ila
original nnsumptinn of jurisdiction did not meet the > ind rds of this Act, u” long
a* 1t would have jurisdiction nm*, that ia, al the time ol *e petition for modifica-

tion. . . o ,
It the atate of the prior decree decline* to amorno juris. >'etion lo modify th*
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decree, another elate with jiirieiiiction under ecction 3 can proceed with the caae.
That ia not ao if the p.ior court dismimed the petition on ila merit*. o

Respect for tlie continuing juriadiction of another atate under thia ecction will
eerve the purpoace of thia Act only if the prior court will assume a cor_respondln%
obligation to make no che-igea in the caiating custody arrangement which are no
required for the good of t ie child. If tlie court overtums ila own decree in order
lo_discipline a mother or lather, with whom the child hnd lived for years, for
failure to comply witli nn order of the court, the objective of greater stability of
custod% decrees ia not achieved. 8ce Comment lo section 13 last paragraph, ‘and
cases there cited. 8ce also Bharpc v. Sharpe, 77 IIl. App. 295, 222 N.E, 24 310
(1960). Under ecction 15 of this ct an order of a court contained in a custody
decree can be directly enforced. in another atate. _ _

Under subsection Yb) transcipts of prior proceedings if received under ecction
23 are to be considered by the modifying court. The purpose ia to give tlie Judge
the onportunily to ho as fully informed as poaaihle before maklng a custody
&> on. "One court will seldom have a0 much of the eU>iy that another's inquiry
is unimpori- ol" aaya Paulsen, Appointment of a Guardian in the Conflict of laws
45 lowa L. Rev. 212, 220 (IOGOS). See also Ehrcniwcig, the Interstate Child and
Uniform Legislation: A Plea for Extra-Litigious Proceed ?a, M Mich. L. Rev. 1,
8-7 (1005); and Italner, legislative Resolution of the In .relate Custody Problem:
A ReFI to Profrmor Currie and a Propose-. Unifcnn Act, 38 8. Cal. L. Rev. 183,
202 (10 53: _How much consideration ia due" this transcript, whether or under
what conditions it ia received in evidence, arc matters of local, internal law which
are not aflccled by thia interstate act.

Section 15. |Fifing and Enforcement of Custody Decree of
Another Sfafc,) _

_ éa) A certified COﬁy of a custody decree of nnotlicr stato may be
filed n the office of the clerk of auy (District Court, Family Court)
of thia State. The clerk shall treat the dccreo in the same manner
aa a custody dccreo of the (District Court, FamHy Court) of this
Stale. A custody decree so filed has the snmo cfTcct and shall he
e#forced in like manner os a custody decree rendered hy n court of
this 8 tatc.

E(h) A person violating n custody decree of another slate which
makes it necessary to enforce the decree in this Stntc rnay he
required to pay necessary travel and other expenses, including
attorneys' fees, incurred hy the parly entitled to the custody or
his witnesses.

[l N el Ty Y
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ComMrnt

Out-of-slut* custody decrees which are required to tie reeognlird it -nf*ed
by other slate* flee Section 13 Subsection "a) provides a i-mpl'iled _and speedy
method of enforcement. It is derived from teclinn 3 of the Ib itirm Enforcement
of Foreign Judgments Act of 10ftt. 0A U.I. V 186 (I0G5) A e- tided copy of the
decree is filed 'in the approFrl_a_te court, anl the decree th m i|mt become* in
effect a decree of the stale of fi'ing and is enl irceable b, any mithod of enforce-
ment available under the  of that slate, ,

The authority e -.force an out-of-state de.ree doer not ineludd the power lo

2

modify it. If modification is deglrcd, the petition must be directed to th* court
which” has 4ur|sd|ct|on to modify under section It. This docs not mean that the
state of enforcement may not in"an emergency slay enforcement if there is danger
of serious mistreatment of the child. 9ce Rainer, Child Custody in a Federal
System, 62 Mich. L. Rev.705,832-33 (1084). N

The right to custody for Eerlods of visitation and other provisions of a custody
decree are eoforceable in other slates in the same manner aa the primary right to
custody. If visitation ﬁnvneges provided in the decree have become impractical
upon moving lo another stale, the remedy against automatic enforcement in
another stale is a petition in the prop-r court to modify visitation arrangements
to fit the new conditions. o

Subsection (b) makes it clear that the financial burden of enforcement of a
custody decree maY be shifted lo the wrongdoer. Co gareZArmstron , California
Family Law 328 (1006 Suppl.), and Crocker V. Crocker, 195 F. 2d 236 (1052).

1 Sectign 10. Lszeglstry of Out-of-State Custod)é Decreet and
2 Proceedings.] The clerk of each (District Court, Family Court]
3 ahall maintain a registry in which he shall enter the following:
W certified copica of cuatody dccrcen of other atatca recoived
or filing;
, QZ) communications aa to the pendency of cuatody proceedings
in other atatca; _ o _ _
(3) communications concerning a finding of inconvenient
forum hy a court of another atate; a. ' .
(4) other communications or documents concerning custod
11 proceedln?s in another slate which may alTect the jurisdiction o
12 a court of this Stale or the disposition to he made hy it in a

13 custody proceeding.

Soom-go o~

COMMINT

The purpose of this section ia lo gather all informal!-* conceming out-if-stsb
custody cases which reaches a court io one designat'd ptaes. The term 'registry"
is derived from section 35 of the Uniform Rrcinr<i-al Enforcement of 8up>ort Ac:
of 1058, DC U 1. A 81 .51087 Suppl.) Another (Trun may be used if desired wi'hout
affectln(]] (hr_uniformity of the Act. Hie irformalion in the registry ia usually
incomplete sinre it eonlain* only those documents widrh have heen epeeifieally
requealed nr ahirh have otherwiae found their way to the etats. It Is therrfr
necessary in moat caws for the rourt U>seek additicnal information eUewnhrrs,

Section 17, [Certlfled Copies of Custody Decree.] Tha Clerk
of the | District Court, Far..Jy Court] if this State, at the request
of tho court of another slate or at the request of ang person who it
nfleeted hy or has a legitimate interest in a custody decree, shall
certify nnd forwnrd a copy of the decree lo that court or person.

[32F S ITY PN

Section 18, JTaking Teifimony in Another State.] In addition
to other procedural devices available to a party, any party to tha
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proceeding or u guardian ad lilcin or 0|I|er.reEJre§entat|ve. of the
child may adduce testimony of witnesses, including parlies and
the child, hy deposition or otherwise, in anotiicr state. The court
on its own motion may direct that the testimony of a person he
taken in another stntc and mny prescribe the manner in which and
ihc terms upon which the testimony shall lie taken.

O —uO IS W

Comment

Section* 18 lo 22 arc derived from lection* 301 and 302 of the Uniform Inter*
*late and International Procedure Act, 00 U.LA. 305, 321, 320 &1000); from idea*
underlying Ihe Uniform IteC[ProcaI Enforcement of Sup|Kirt Act; and from
Ehrcntwerg, Ihe Interstate Child and Uniform Initiation; A Plea for Extralitl-
gious Proceedinn*, Ot Mich. I,. Itev. | (1005). They are designed lo fill the partial
vacuum which inevitably exists in cues involving“an “intrralnle child" since p*
of Ihe essential information aliout Ihe child and hi* relationship lo other perse .
i* always in mother alale, Even though ]Jur|sd|ct|(_)n IS assumed under section* 3
anrl 7.n the slate where n.iich (or mo_st? of Ihe pertinent facta are readily available,
some important evidence will unaymdablly be elsewhere. .

Section 18 is derived from (lortinns of section 301 of the Uniform Interstate
and International Procedure Act, Oil U.L.A. 305, 321. The first sentence relatre to
depositions, written intcrrogatorii* and other discovery devices which may be
used by parties or repre.-s-nUlivea of the child. The procedural iu..* of the Slate
where the device is uaed are applicable under this sentence. Tlie second sentence
empowers the court itself to initiate the gatherlng of out-of-stale evidence which
is often not supplied by the parties in order to giv* th* court a complete pictur*

of the child's situation, especially U it relates to a custody claimant who livea in
another state.

1 A[?p?ecatﬁn 10). [llearingt and Studiet in Another State; Order$ to
3 (-% A court of thia Stale may reguest Ilio appropriate court of
4 another stale to hold a hearing to adduce o\ iuoncc, to order a party
fi to produce or ?lve evidence under otlicr procedure# of that stale,
0 orto havo social aludics made with respect to the custody of a child
7 involved in proceedings pending in the court of thia State; and lo
8 forward to the court of Fms Stale certified copies of the transcript
0 of the record of the hearing, the evidence otherwise adduced, or nny
10 social studies prepuied in compliance with Uie request. The cost
11 of tho services mP}/ lie nsscrscd against the parties or, if necessary,
12 ordered paid hy Uie |County, Stato). .
13 (b% Acourt of this Stnte tuny request tho appropriate court of
H another state to order a party to custody proceeding* pending in
15 Tlio court of (hi* Stale lo apPear in tlie” proceeding™, nnd if that
10 Parly has physical custody of the child, to appear with the child
ho Tequest mny atate that travel and oilier necessary expenses
18 of the party and of the child whose appearance i* desired will lie
10 assessed against another party or will otherwise lie paid.
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Section 10 relates lo Msistnncc sought by a court of the fonim slate from a court
ot another state. 8ce comment lo section 18. Subsection (s) covers sny kind of
evidentiary procedure available under llio law of the anuiling atate which may aid
the court in' the rcqurating atate, including custody |nvestlgat|ons_ (social studies)
if autVoriscd by the low of the other stsie. Under what condition* repo. \ of
social aludics and other evidence collected under this subsection are admirwihlo
in the requesting stale, is a matter ot intrmal alale law not covered in this inter-
state statute. Subsection (b) serves lo bring parties and tlie child More the
requesting court, backed up by the ssaisting court's contempt power*. Bee section
Il.

Section 20 (Assijfanes to Courti of Other Stain.] .

(a) Upon request of tlie court of another state the courts of this
Stnto which are competent to hear custody tnnllcra may ortler a
Person in this State to appear at a hearing to adduce evidence or
0_produce or give evidence under oilier procedures availinhlo In
this Slate [or may order social studies to be made for use in a
custody proceeding in another state). A certified copy of Uie tran-
script of the record of the hearing or the evidence otherwise ad*
0 duccd ;and any social studies prepared) ahall be forwarded by the
10 clerk of the court lo Uie requesting court. S
11 (b) A person within Uiis 8Inte may voluntarily give hi* lesti-
12 ‘mony or statement In this Slate for use in a custody proceeding
13 outside this slate. .
14 (c) Upon request of Uie court of another stale a competent court
15 of this Stnto may order a person in this 8late to appear alone or
10 with the child ina custody proceeding in another state. The court
17 may condition compliance wiUi the request upon assurance by tho
18 oUier state that atate travel and cUicr neceaaary expenses will be
10 advanced or rcimin .scd.

1
2
3
4
5
0
7
8

Gommsht

Section 20 is the counterpart ot section 18 It empowers torsi courts to givs help
lo out-of-slstr courts in custody esse* See comment* In sections 18 and"IB. Ths
teferrnres to social similes_hsvs been placed in bracket* so Ihsl slate* without
authorisation to msks social studies ouUid* of juvenil* court proceedings msy
ontil them if they wish Subsection (b) reaffirm* th* elisting freedom of pemins
within th* United Stales lo giv* evidence lor us* in proceedings etsewh «. It is
derived from section 303 (b%J of Use Interstate tnd International Proeedu.* Art,
Bit ULA. 327 (I(K0).

1 Section 2L [f*rgi«rv4fion o/ Documenti lor on in Othir
2 Sfafei | In any custody proceeding in thia State the court shall
3 preserve Uip pleadings, order* and decrees, any record that has Ireen
k mads of its hearings, social studies, and other [iettinrnt documents
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6 unm the child reaches [18, 21] years of age. Upon appropriate
8 request of the court of another atate the court shall forward to tho
7 other court certified copies of any r*all of such documents.

OOMMSKT

8e« comments to sections 18 and 19. Document* ne to be preserved until the
child ie old enough that further melody dispute* ere unlikely. A lower figure then
the ooee euggeeted in the bracket* may be inserted.

Section 22. [Requett jor Court Rtcordt of Another S/afe ] If
a custody decree has been rendered in another state concerning a
child involved in a custody proceeding pending in a court of this
State, the court of this Stale upon taking jurisdiction of the case
shall request of the court of the other state a certified copy of the
transcript of any court record end other documents mentioned in
section 21,

[N

~No o1kl

Comment
This ia th* counterpart of ecction 31. Bee comment* to erctiona I, 19, and 14(b).

1 Section 23. {International Application.] The general policies of
2 Rn Act extend lo the international area. The provisions of thia
3 Act relating to tlie recognition and enforcement of custody decrees
4 of other slates apply to custod%/ decrees nnd decrees inolving legal
5 institutions similar in nature fo custody institutions rendered by
8 appropriate authorities of other nations if reasonable notice and
7 opportunity lo be heard were given lo all affected persons.

Gdmmint

Not all th* provision* of the Act lend thrmwlve* lo direct application in Inter-
national custody dispute*, but the bssic polieir* of avoiding Jurisdiction*! conflict
and mulUpl* litigation sr* a* *trun%lt not stronger when children ara moved bark
and forth from on* country lo soother b feudln% relative* Compare Application
of Lang, 9 App. Div 3d <01 19) N.Y8 3d 783 (I9W) and flnindI* v. Bradley. 3t0
Ark. 9 g 40)8 W. 3d M (IOCS). N .

Th* 6rt Molcnc* maki* th* general policies of th* Act aPpllcabIe_Io Ulema-
llona! raw*. Tin* mr*n* that thé *ub«tene* of *eclioo | and Ih* principle* under-
/ng provisions bk* sections 0. 7.1, snd 14(t), *r* to be followed when eome of
the perwins Involved sre In s foreign country or « foreign custody proceeding M

endin

P Th* %_econd sentence d<flair* that custody decree* rendered in other nations by
eppei prist* authorities (nhith may b+ J lirisl or sdminivtraliv* tribunals) sr*
recog ited sad enforced in Ihi* country. 'Ih* 0n|¥) preregittwt* U that reasonable
notice and opdportunlty lo b* heard *t* given lo th* Femo* affected H U also lo
h* understood that the foreign trvbunal had Jurindtelion ureter Its own law rather
than under section 3 ol tha* Art  Compare Itrotsinurnt of th* Law Second, & ¢
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flict of Law*, Proposed Official Draft, *ectlons 10, 03, 98, and 100(3) (1007). Com-
pare also Goodrich, Conflict of Law* 300-63 (4th ed., 8colcs, 1004).

1 éSection 24. [Priority.] Upon the request of a party to a cus-
2 tody proceeding which raises a question of existence or cxcrciso of
3 jurisdiction under this Act tho case shall be given calendar priority
4 and handled expeditiously.]

Comment

Judicial time spent in determining which court has or should eiercise jurisdiction
often prolongs the period of uncertainty and turmoil in a child's life more than is
necessary. The need for speedy adjudication exists, of course, with respect to all
aspecU of child custody litigation.” The priority requirement ia limited to juris-
dictional questions because an all encompaaung pnon(tjy would be beyond the acope
of this Act. 8inre some stale* may have or wish lo adopt a statutory provision or
court rule of wider scope, this section ia placed In brackets and may be omitted.

1 Section 25. [Severabifify.j If any provision of this Act or the
2 application thereof 19 any Person or circumstance is held invalid,
3 ilainvalidity docs not affect other provisions or apfgllcatlon_s.of the
4 Act whicli can be %[ven effect without the invalid provision or
5 application, and to this end the provisions of this Act arc severable.

1 Section 28, SSAorI_Tiffs.] This Act may be cited as tlie Uniform
2 Child Custody Jurisdiction Act.

1 Section 27. [Arpeaf.] The following act* and parts of acta are
2 repealed:

i

4 2

6 ©

Section 28. (Tims of Taking Kfleet ] This Act shall take

2 effect .. ..
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UNIFORM MARRIAGE AND DIVORCE ACT

Prefatory Note

When tho National Conference of Commissioners on Uniform
State | awa was formed in 1892, two of the major subjects named
na appropriate for uniform laws were commercial pnj>cr nnd
mnrringo nnd divorce. A Inw on the former was Boon achieved;
it was not until August 6, 1970, when tho Conference first promul-
gat_ed this Act, Hint ngrccinent was reached on n measure com-

ining the two latter subjects. In the intervening years some
dor.cn statutes were approved dealing with various aspects of
ono or the other. Nono of them received substantial ncceptnnco
by Ihe states. o .

Tho activity resulting in the present drnft started with the
1965 report of tho Spccial Committeo on Uniform Divorco nnd
Mnrringo Laws, co-chnircd hy Leonard G. Drown and Bernard
llcllring, recommending expWntion of the possibility ot non-
fault divorce laws, tho procurement of financial resources to
finance research nnd the recruitment of advisors from all rclovnnt
areas of society, [lio Conference received thin proposal with
great favor. The next year was devoted to a search for funds
nnd to other promotional work, Ilio Conference continued its
approval. Grants in aid were secured from the Ford Foundation
and from the United States Department of Health, Education
nnd Welfare. Professor Roliert J. Levy of tho University of
Minnesota was engaged ns reporter to sujierviso research nnd
%rellmln.ary drafting. In 1967, Professor Henna tl. Kay of tho

niversity of California was added ns co-rc|H>rlcr. On the request
of tho Committee, in accordance with the established requirement
of consultation with appropriate  American Bar Association
authorities, tho Family Law Section of that Association ap-

ointed n Liaison Committee, consisting of Honorable Morris N.

artman, Chainnnn, Ctarenco Kolwyck, Esg., later Chairman
fwhilo d!ssentlnﬂ front tho product, ho rnndo many valuable
contributions]. Honorable Florence M. Kelley, Professor Henry
H. Foster, Jr., James P. Hart, Jr., Esq., Godfrey Munter. Esg.
Tlie Committee also had tho assistance of a Board of Advisors
ami of a Board of Consultants who were chosen because of their
sliecial ex|iciirnru in arras of family law or ltocause of their
training hi social nnd liehavioral science* having a particular
relevance to the fa_m|I¥], 'llio drnft was dcvrinprd “and approved
hy Ihe Cnnfcrriirr in [ho light of [he advice gi cn hy fh<*a quali-
fied anil ctK>rii-ncrd Advisors and Consultants, in 1970, and
certain nlicrnI'nns were made in 1071, as the result of additional
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helpful suggestions* from representatives of tho Family taw
Section of the American Bar Association. .

A review of the !e?al nnd nonlegrd literature on mnrrmgo nnd
divorco suggests Hint, although tho exports mny ho divided on
oilier issues, there is virtual unanimity as to the urgent need
for basic reform in lioth areas: not only of sjp>cciBe provisions
hut of the entire conceptual structure. Tho traditional concep-
tion of divorce hascd on fault hns been singled out particularly,
hath as an ineffective harrier to marringo dissolution which 1a
reqularly overcome hy [>crjury, thus promoting disrespect for
tho Inw und its processes, nnd as nn unfortunate device which
adds to tho hittcrnc&s and hostility of divorco proceedings. In
recent years, persistent demands for reform finally liavo I>cen
heeded. Statutory reform hns been accomplishc I in"countries so
divurse ns England and Italy and in a number of American
stales as well. Although less attention has been given to tho
anachronisms of mnrringo Inw, the ncnl for modernization of
stale regulatory patterns in Ihc light of a now approach to divorce
is undeniable. o _ _ -

Without undermining the stale's interest in tho stab|I|t¥_ of
marriages, Iho Act greatly simplified pro-marital regulation.
In addition, Iho list of "prohibited” marrlagles has licen Preatly
~Uhiceri. Most im|uirtant. tho Act change* lThe traditional sane-
ti ns applied to stub marriages. At present, most stole regulatory
statute* enforce marriage prohibitions h?/ permitting one ol the
ﬁartles (or a parent, in case nt youthful marriage) to a pro-
ibited marringo to seek an annulment. It has long licen recog-
nized, however, that annulments often are sought for [>creonal
or family reasons tyg_lc_ally having nothing to do with tho purpose
tho marriage prohibition” was designed To w *. [lio marriage
prohibitions therefore serve mainly to provide a legal device
alternative lo divorce under appropriate condition*. But liecnuso
annulled marriages aro considered “void ah Initio," annulnwuta
have retroactlvelz deprived spouses of financial supimrt and
status An even harsher sanction, tho designation of some pro-
hibited marriages at "void," often deprive* innocent spoures of
social insui >nce Irencfil*, workmen's compensation claim*, wrong-
ful death rgcovrrlc*. ami tlie financial benefit of ?ropertY_ passmg
at part of tltr deceased **OM«ea estate, This Art has eliminate
comPIeter the notion of "void" tnarriagr mhat minimized Ih"
numiw-r of prohibited marriages; ami, while Llermltlmg a «lecla-
ration of invalidity in circumscribed catea. hns created a pro-
cedure which |[iermitt court* to rrlim In make tho decree
retroactive Ilio Act’s simplified marriage trftilalions ami cir-

cumscribed annulment doctrines require most spouses who desire
tho termination of their marriage to proceed under tho dissolu-
tion provisions of tho Act rather than the invalidity provisions.
This result 19 proper; if tho complaint is that the marriage is no
longer viable, tenninatiur rather than a declaration of invalidity
is the appropriate remedy. _

In ita provisions on dissolution of marriage, thu Act has totally
eliminated tho traditional concept that divorce is n remedy
granted to an innocent spouso, hascd on tho marital fault of the
other spouso which has not been connived nt, colluded in, or
condoned by the innocent spouse. Consideration was given to
alternative methods of creating n non-fault dcvico for terminat-
in m_arrlaPe_s, including the ground ol voluntary separation for
a ?’[CI’IOd of timo, now recognized h}/ many states. 'llio Conference
camo finally to tho conclusion, also reached in England, Cali-
fornia and “lowa, (and, sinco tho Act was promulgated, in a
numlier of other stales) that tho legal dissolution of a mnrringo
should P based solely on a finding thst factually the marrlngo IS
irretrievably broken. This standard will redirect tho law’s atten-
tion from nn unRroduct_lve assignment of hinmo to n search for
tho realities of tho marital situation. .

Tho Act’a elimination of fault notions attends to iLs treatment
of mnintonnnro and property division. The distribution of prop-
erty upon tho termination of a marriage should ho treated, ns
nearIY as possible, liko the distribution of assota incident to the
dissolution of n partner hip. The Act authorizes tho division of
tho property belonging to either 5ﬁouse, or to both spouxes, ns tho
primary means of providing for tho future financial needs of tho
spouses, as weit as of doing Justice between them. Whero tho prop-
erly is insufficient for tho first purpose, the Act provide* that nn
award of maintenance may ho mado to either spouse under apgro-
priate circumstance* to supplement *ho available property. But,
Inecau«o ol ita pro;*orty division provision*, ‘ho Act docs nut con-
limn tho traditional reliance upon mnintonr.nco as tho primary
moan* nl supixirt for divorced spouse*. Standard* are net up to
pdde tho court in apportioning properly and in awarding
maintenance. . _
~ The custody nnd squort provisions of tho Act emphasize tha
interest of rhitdr* rather than tho wishes of their i-arrnt*. Fault
notions, which occasionally have decided Ixilh c.ustod¥ and finan-
cial issues, were dclllwrnIeI?/ and expressly excised. Tlie custody
provisions of the Act restate and clarlf){ existing law, both sub-
stantive and procedural, and seek to dlsrmirago continuing liti-
gation involving children. Provision la made, under appropriate
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circumstances, for tho appointment of an attorney to represent
tho chilli’s interests in litigation affecting him directly.

Throughout tho Act an effort has heen mado to rcduco tho
adversary trappings of marital litigation. Thus procedural modi*
fications have heen introduced affecting tho title of tho proceed*
ings and the form of the pI.eadm?_s; tho parlies arc permitted to
filo a lent >ctition for dissolution and the basis chosen for
dissolution docs not lend itself lo recriminatory disputes; and tho
?_artles aro_encouraged to mako nmicahlo settlements of their
Lnl?gmal affairs und voluntary provisions for tho custody of their
children.

Although tho Confcrcnco itself decided not to provide, ns part

of tho Act, a uniform system of obtaining statistical information,
consideration of tho Act should provide the occasion for each
stato to make a fresh examination of tho legislation, recom-
mended hy the Bureau of Vital Statistics, which would permit
the gathering of uniform national statistics on mnrringo nnd
divorce, Sco U. S. Department Il. R. W, Marriage Statistics
Analysis 35 (Statistical Series 21, No. 10, 1008?; Jacobson,
American Mnrringo and Divorce, 10 (1909).
~ Tho Uniform Marringo nnd Divorco Act is promulgated ns ono
interlocking nnd interdependent picco of Ieglslatlon. Because of
tho terms upon which resources were granted, and, still more,
because of tho interrelationships involved, tho drnft presents n
unified i)_roposal for a code of mnrringo and divorco. However,
it is realized that local statutory structure, or varied views ns to
(Kilicy may lead some legislatures to prefer to deal with tho two
subjects in separate hills. Tho structure of tho Act in sopnrnhlo
parts facilitates such a separation. Thus a stntc which desired
10 enact tho marriage fmrtioit separately could change tho short
titlo (| 101) to “Uniform Marnaﬁe Act” In | 102§b), it could
u>0 only purPose* (1) nnd 32). Tho ntalo then would enact i’art
11 of tho Act, only, but would also adopt such portions of Part V
é!f fiOl-fi0fi) ns aro apFroprlate Likewise, if enactment of Iho
lissolution provisions nlono wero desired, thu nppi iprinto short
titlo would lio “Uniform Divorco Act" and In f 102(h) tho
purpose clauses (3), (4) nnd (fi) ol | 102(b) would lie used,
Ilio parts to o adopted would ho III, 1V, nnd so much of V ns
would lio nppmprinta. _ _
It should lie kept in mina tlint tho by-lines precedln? each sec-
tion am bracketed, since many slates' legislative .tifes do not
liermit ihe .|ncogH|tr_1 in ol such rnnterial ‘in bills that arc pre-
sented for introduction. Kach draftsman will liavu U follow tho
rule prevailing in bis own stato.

UNIFORM MARRIAGE AND DIVORCE ACT

Part 1
General Provisions

& Section 101. [Short Title.] Thia Act mny bo cited na tho
"Uniform Marriage and Divorce Act."
- Comment . .

Tills it tli« customary "short title" clause, which may Im placed in such
order in the hill tor enactment ns ihe legislative prattles ot tho state pro-
scribes. Note, also, that it may be ad’usted, as necessary, if parts of Ihe
measure are introduced as separate bills, in accordsnco witli tho statement
in the prefatory note.

& Section 102. [Purftoscs: Rules ol Construction.] This
Act Bhall bo liberally construed nnd applied to promoto ita
3 underlf/mg purposes, which are to: o
4 ((i ) provide adequate procedures for tho solemnization
6  and registration of murriago; o .
0 32) stre. gthcn nnd preservo tho integrity of mnrringo

7 and safeguard family relationships; o
8 (3) promoto tho nmicahlo settlement of dioptrics that
9 have arisen between parties to a mnrringo; .
10 _34) mitigato tho potential hnnn tu Iho sFou_ses nnd their
11 children caused by tho process of legnl dissolution of
12 mnrringo; N .

13 ﬁﬂ) make rcnsonnhlo provision for spouso nnd minor

14 children durln? nnd nftor litigation; nnil .

15 (6) tanko tho Inw of legnl dissolution of mnrringo

10  effective for dealing with tho realities of matrimonial

17 experience hX making irrotrievnhlo breakdown of tho

18 mnrringo relationship tho solo basis fur its dissolution.
Comment o _

This sets forth tho unde_rlyinP Furposes nnd ohjertivct of tin* measure, ns
n foundation for construction of tlie Act. A* Indicated in tho prefatory nolo,
tho_enumeration of underlying purposes of tlie Act which are appropriate to
legislation on marriage nr divorce, respectively, mnY In? utilii nl' separately,

S

if 1t is desired to Place tlie marriage or divorce ports of Iho att in different

divisions of Ilia stnte statutes On the use of such piirpimi pi.-t. Inns ns
Silides to statutory construction, see Merrill, Uniformly Correct Construe-
lion of Uniform Ijiws, 40 Am liar Assoc Jour. fft. flirt (1903) swills cila
tion of eases None of lire enumerations of purj»"*es is Intended to rtrlode,
In construction and application, Ihe consideration of oilier purposes spelln -

out in pm. lore of tire Act.
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Section 103. [Uniformity of Application and Construe-
tion.] This Act shall be bo applied nnd construed ns to cl-
fectunte its general purpose to make uniform the law with
respetctt to the subject of this Act among thoso states which
enact it.

OO PO—

. Comment o ,
Thii is th« standard Conference proviilon on uniformity and construction

in aid thereof. Tills means thut. once a provision has !«cn Judicially con-

strued. courts ot other slutes should follow that construction unless convinced
by overwhelming demonstration that ths pristine rendition un%uestwnabl

was in error. See Commercial Nat. Hank u. Canal-l.auiriana Ranh. 230 (J. S.
620, 628, 60 L. Ed. 417, 421, 35 S. Ct. 194, 197 (1016),

Part |l

Marriage

1 Section 201. [Formalities.] Marriage is a personal rcla-
2 tionship between a man and a woman arising out of a civil
3 contract to which tho consent of the parties is essential. A
4 marriage licensed, solemnized, and registered as provided in
5 this Act is valid in this state, A mnrrln%o may ho contracted,
6 maintained, invalidated, or dissolved only as provided by law.

Comment

Tho effect of this section is to validate ell mnrriuiics performed In the
enacting stale in accordance with ita provisions. Tha provision does not tiecei-
sarily invalidate marriages performed In Ihe alale which era not *licensed,
solemnised, and registered” in accordanca with this Act. For eiample,
although an applicant for a marriage liconse mny have given a fnlie name
to the clerk [see section 202(a)), tho general policy favoring. tha validity of
marriages would require that the marriage be held" valid. This position is in
nrcord with tha case law. See Clark, | omestic Relations 41 (10G8). Indeed,
because Section 208 narrowly circumscribes the traditional annulment remedy,
farmul errors committed durmg the licensing, solemnlialion, or registration
process could not lie raised under that section, _

In accordance with established usage, marriage is rerpdred to be lietween
a nuin and a woman Tliese, terms refer to all persons authorized hy the Act
lo marry, and are not confined to those who have attained tha legnl age of
ma,_?rlty. Cochran V. Slate, 91 Go. 763, 1858. E. 10 (189.1); Vhamat > Warns,
47 Haw. 003, Stt1*, 2d 015 (1904); State v. Burt, 75'N. 1t 04, 71 A 30, Amn
Cos. 1012A, 232 (1008); Kenyan V, Peo. 2L N. Y, 203, hi Am. Dec. 177
(184132 (per Hellion, J.); Hinchburn v Stale, 22 Ohio 81. 102 (1871); Maria
v Slate. 37 Ohig Aﬁ\F M2. 175 N K 210 (10.10); Slate n Seller, 100" Wis.
340,82 N. W. 107 (IINiH) The general irourse of decision holds that not every
deviation from humid preserilinl procedures tenders n marringo subject lo
successful attack. Hulntuntinl cothance, in tha I|%ht of attendant circum-
slantrs and statutory policy, results In a austainnhin marriage. Wallace .
Screwt, 227 Ala 183, 149 So 226 (L172)); Burrell n. "aglialanare. 163 Bo 44
(la App 1034): Knapp n Knapp, 149 Md. 203, 131 V".120 (1925); Johntan
v Johmun. 214 Minn 402, 8 N W. 2d <20 (1013); 11a Iman u. Valier A Spier

It

Milling Co., 350 Mo. 424, 202 S. W. 2d 1 (1947); Chrirtcnsen v. Chrirlensen,
144 Neb. 763, 14 N. W, 2d 013 %1944); Panina v. Letand, 454 P. 2d 16 (Nev.
1969); Porhuoad v. Partivood, 109 S.'W. 2d 515 (Tex. Civ. App. 1037) (writ
of error dismissed or refused). As to attacks on marna%es which, though
performed in accordance with tlie formnl requnements of the Act, nre either
grohlblted or arc not permitted hy tlie regulatory provisions of Section 202-
07, consult Section 208, and comment thereto. _

_This section additionally emphasises Uie legal concept of mnrringo as a
civil contractual atntus, in distinction from any religious significance also at-
Inched thereto. In prescnbmg that a “marriage may lie contracted, main-
tained, invalidated or dissolved only ns provided by Inw*'" it does not preclude
giving efoJelct to tlie statutes and decisions ot jurisdictions other thnn tho en-
acting aUle.

Section 202. [Marriage License and Marriage Certificate ]
(a? Tito [Secretory of Stnte, Commissioner of Public
Health] shall prescriho the form for an apfpllcat_lon for a
marriage license, which shall include the fo

motion:

(1) name, sex, occupation, address, social security num-
her, nnd date nnd place of birth of each party to tho pro-
posed marriage; _ o

522 if either party was previously married, his nnmo,
and the date, place, and court in which tho marrlnFo was
dissolved or declared invalid or llio (Into and place of
death of tho former spouse; .

(3)nnmc and address of tho parents or guordinn of
each party; ,

. (4S)whether tho parties nre related to each other and,
if so, lltcir relationship: nnd _ _

(5) tho nnmo nnd (Into of hirth of nny child of which
both parlies nro parents, bom before tho making of tho np-
plication, unless their parental rights nnd tho parent and
cliild relationship with respect to tho cliild liavo licen ter-

21 minntod. o _
22 (b) Tito {Socreta_ry of Stoto, Commissioner of Public
23 Hcalthl shnll prescribe tho forms for tho msrringo licenBO,
24 tho marringo certificate, and the consont to mnrringo.

Comment

Tho Act ouiimea that each atate will adapt Ita dialing marnzﬁﬁe lIrenaing
alalule ao that It runforma to Iho auhalantlv* requlator provUinna of the
Act Hurh alnlutea vary aulwUntially from alnlr lo atafe; and there la no
aprrial interral in obtaining uniformity aa to the form tilllired for marriage
llccnree and regUtration* Thia arctlon” parmlta the atntn In forego legiilative
regulation h?/_ leaving the elaboration of forme lo an appropriate atate official
Stale* unwilling lo break completely with peat Ir?_latallve Ba_ttarna nonethe-
less may want lo revfpw, modemite, and eiinplify tegUUtinn delineating

llowing infor-

N — — s s S s B
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license und registration forms. Tlie inclusion of social security numbers will
facilitate llio enforcement of duties of sup|>ort, if this Inter becomes necessary.
The information regarding prior marriages and their termination, as well ns
the information concerning children of whom both apﬁllcants aro parents, sim-
|In_rI2/ will prnvo helpful in » variety of situations making investigation appro*
priate. Information ns to occupation mag be useful to a determination of
whether on underage marrllago should be approved &Sect_|0_n,205), or in
passing on issues as to maintenance, support, property division, or child
custody. The name of n parly who has licen married previously of courso
should"be tiiat which lie or sho bore during that mnrringc.

1 Section 203. [Llcense {0 Marry.] When a marriago appli-
2 cation has been completed and signed by both parties to a
3 prospective marriage and at least ono party has appeared
4 before the [marriago license] clerk and paid the marriage
6 license fee of [§-rmmermmerenee ], tho [marringo license] clerk shall
0 issue n license to mnrry and a marriago certificate form upon
7 being furnished:

8 (1) satisfactory proof that each pnrly to tho marringo
0 will have attained tho ago of 18 years nt the time the
10 mnrringo liccnso is effective, or will hnvo nttained the ngo
11 of 16 years and hns either thu consent to tho marriage of
12 Dboth parents or his guardian, or judicial approval; [or, if
13 under tho ago of 16 years, has both tho consent of both
14 parents or his gunrdinn nnd judicial approval;] and

15 (2) satisfactory proof that tho mnrringo is not pro-
16 hihiled; [and]
17 [(3) n certificate of tho results of nny medical cxnml-

18 nntion required by the lews of this State].

Comment

To avoid inconvenlcnca when emu of the partin to tho prosPecnve mnrringo
m(raiding, temM>rnrily nr permunently, outside the stnte, tlie Act requires
Imt_only nno of llio_pnrtiea appear personally before ihn clerk to provide
the infofmation_recpiiird hy this acction. Doth”parties nit st have signed tho
application, It is not intended (tint tho stnto should create a now office to
humiin marna%e lirenso agp,hcatlons tho titlo ol the official presently
charged with the responsibility should lie substituted for [lia bracketed
pluaso "(marriage licensed" clerk wherever It appears In this Port. Each
stale should Insért in the brackets its mnrringe lirenso fee. ,

If &mnl purlieu to llio inarriaro have reached the ago af 18. neither
parental nor jiidirlnl consent is required to obtain a license, A number of
states liavo already adopted this position; nnd it Is consistent with the trend
In federul ns well"ns stole law to lower to IB Ihe age nt which persons aro
Itertnilled to vole and to make autonomous decisions shout important matters
alTecling their lives A parly under 18 rnuit hnve consent of both of his
parents to the tnnrringn, if 'hoth aro living and have capacity to consent
If one of his patents is iimvnilnhle, or If either or Imtll of his parents refuses

.»umi in consent iiulirial approved must lai obtained pursuant th

tlie provisions of Section 205. The Act requires judicial as well as parental
consent to tho marriage if one of tho parties is below tho ago of 18 Tho
Provmon respecting (ho issuunco ot n liccnso for marriago to persona under
ho ogo of 10 is bracketed, to signify that stntes having n policy against
marringo b% persons no oun? mng omit thnt provision, without domrg Vi-
olence to tho concept of uniformity. Tho ntnndnrd governing judicial” ap-
proval is provided in Section 205. _ .

"Satisfactory proof” of ago and of required consent includes such methods
ns inay bo prescribed under Section 202(br)_ in tho liccnso form, or nny other
proof ‘that should satisfy a reasonable official exercising unarbitrry judg-
ment. Sco United Statet'v. Lee lluen. 118 Fed. 442, 457%N. D. N. Y. 1002).

_Subsection (3) is bracketed because tho Conference concluded that the tra-
ditional forms of premarital medical examination, now required by the mar-
ringo laws of most of (lie states, need not ho preserved. The premarital medical
examination requirement servos cither to inform the prospective spouses of
health hazards that mny have nn impact on their marringo, or to warn public
health officials of the presence of venereal disonse. For the latter purpose,
tho statutes hnvo been proved to bo both avoidnblo and highly inefficient
See Monahan, Slato Legislation and Control of Mama%e, 2" Journal of
Family Law 30, 34-35 [1082). Moreover, tho cursory blood test which
satisfies tho requirements of most states provides very littlo service to tho
prospective spouses lhomsclves. If a stato decides to preserve ita trnditional
Premarltal examination, a reference to its statute should bo included in
he cross-referenc a to this section.

1 Section 204, [License, Effective Date.] A liccnso to marry
2 becomes cfTcctivo throughout this stato 3 days after tho date
3 of issuance, unless the [------—- court orders that tho n-
4 cense is effective) when issued, nnd expires 180 days after it
6 hecotnes effective.

_ ~ Comment _

A relatively short premarital walling period has liecn chosen. Tho Infor-
mation_ available suggests thnt Ionger waiting periods do not dls_coura%e
potentially unstable marriages; nnd. at any ‘event, nre often waived
Judges. Tlie other major function served by n waiting [>eriod, to dlscoura%o
or eliminate the "claro” nnd "gin" marriages, con her accomplished by tho
three day delay required hy this section. 800 Elisey, Marriage or Divorce?,
22 U, Kan. City I. Rev.0, 17 (1053). Each state should insert in tho
brackets Ilio name of Ihc appropriate court, The IHO day limit nn the effec-
tiveness of the license Is for tho convenience of enPaged couples who need to
Flan for wedding dates long In advance. Obviously, this limit applies to nil
Ire rues.

é Sectign 265. [Judicial Approval.]

(n) 1NE [---mmmm- A court, after a rensonnhlo effort Ita*
heen made to notify tho parcnta or gunrdinn_ of cnclt under-
nged pnrly, mny order tho [mnrringo licenso] clork to imuo
n-mnrringo licenso nnd @ mnrringo ccrtificnio form:

[(!)g] to n pnrty ugod 16 or 17 yenrswho hns no parent

il
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7 capable of consenting to hie marriage, or whoso parent or
8 gunrdinn hns not consented lo his marriage; [or

(2) to n party under the aﬁo of 1G years who hns tho
10 consent of both Earents to his mnrringo, if capable of
11 giving consent, or his gunrdinn]. N
12 ?b) ~marringo license and n mnrringo certificate form
13 mny be issued under this section only if the court finds thnt
14 the” undcrnged party in capable of assuming the responaibili-
15 tics of mnrringo nnd the marriage will serve his best inter-
16 cst. Pregnancy alonodoes not establish that the best interest
17 of tho }Ea.rty will be served. _
18 (c) Tlie" [-emrmmememms ] court shnll authorize performance of
19 a marringo by proxy upon the showing required by tho
20 provisions on solemnization. *

COKMENI

Tlie court g1|ven responsibility for approving youthful mnrrinr.es should
be identified il the statute. Many states, continuing I tling practice, will
assign this to tlie juvenilo court; 'in other slates, llio p. ihote court Is unn!
nnd-in still others the designated court is a family court or the trial court
of general jurisdiction !n“accordance with the decision taken in Section
203 in reaped to matnnges of persons under 16 years of ngj, the provision
concerning issuance to such persons has been bracketed.
_ The Act deliberately avoids detailing procedural rules to qovern the
judicial proceedings it “establishes minus somo specinl procedural device is
essential to accomplish a suhstantivo remit sought by the Act. Thus, sub-
section (n) rc<piirc* only that the court mnko a "reasonable effort" to
notify the parents thnt an undornged party lias sought judicial approval
of a ‘marriage license. (As to whnt constitutes reasonable effort to notify a
Person, see M rrlll on Notice, Chapters 13. 14 nnd 10.) Since a party under
Im ago of Id yenra needs the consent of hoth his parents, if t' -y aro alive
and hrivo capacity t * consent, ns well as judicial approval, tha court clerk
will have to notify txilh parents wher the judicial proceeding is commenced.
llut when u person aged 16 or 17 reeks judicial approval liecause one of his
pnrcnta refuses to consent, tho court can appro' - the application if the
Parent cannot lie located or even if a recalcitrant parent avoids receiving
ormal notification, o . ,

Tho legal standard for judicial approval relﬂurcs lho Judge to etdimatn
tho capacity of the undornged party to assume the responsibility of marriage
nod to determine whether the marringo would servo tho lieSt Interest ‘of
that party. Tho judge obviously will wont lo obtain personal information
nlsuil tho other party lo the prospective marriage ns welt; hut tho sinluta
does not permit llio "JudfiO lo refuse his approval U'causo ho believes tho
marriage would not servo tho liest Interest of Ihe party over A The *uh
stnntlve standard nncsinrily is somewhat vogue. Nonetheless, n nmnlier of
considerations urn implicit in tho language and structure of llio sulwection:
slum Judicial approval is a substitute for parental consent fur 10 and 17
year old applicants, such applicant* cannot tm denied Judicial approval
Solely lecsuw a parent or parents luivo refused lo consent lo tho marriage;
although Itie prospei live wife¥ regnaney is not ohine a sufficient ground

for judicial approval, neither docs the subsection mean thnt tlie judge mny
withhold approval solely because tlie prospective wife (whether site or her
prospective spouse is tlie applicant) is pregnant. Pregnancy is one, but only
ono, of the relevant considerations tho judge will WeI%h in determining the
apph_cantd best interest. Although the standard is the snnio woollier tho
,argohcant is between the ages of 16 and 18 or is under the nge of 16, tho
judge will no doubt investigate younPe.r applicants_rnoro th_orou.?hly. Tho
Provm_on indicates that tho judge will'lio uhusing his discretion it he were
0 decide thnt no 16 or 17 year old ia mature enough to mnrry.

Section 206, [Solemnization and Registration J

(a) A marriage may be solemnized by a J.ud?e of a court
of record, by a public official whoso powers include solemni-
zation of marriages, or in accordance with any mode of
solemnization recognized by any religious denomination,
Indinn Nation or Tribe, or Native Group. Either the person
solemnizing the marriage, or, if no individual acting nlono
solemnized the marriage, a party to tho marriage, shnll
complete tho marrlaqe certificate form and forward 1t to the
[marriage license] clerk. .
1 ﬁb) It a party to a marriage is unnblo to lie present at the
12 solemnization, he may authorize in writing a third person to
13 act as his proxy. If tha person solemnizing tho marringo in
14 satisfied that tho absent party is unable to be present nnd
15 has consented to tho marriage, bo may solemnize the mar-
16 ringo by proxy. If ho ib not satisfied, [he parlies mny petition

tho' [--------] court for nn order permitting tho mnrringo

18 to bo solemnized by proxy. . .
19 (c) Upon rece|f) ol Iho mnrringe certificate, the (marriage
20 Ilccnsol[clerk shall register tho mnrringo. o
21 (dz he solemnization of the mnrringo is not invnlidnled
22 by tho fnct that tho person solemnizing the marriage was
23 not !egallg qualified to solemnize it, if either pnrly to flu
24 marriage Delieved him to be so qualified.

[
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Comment

Kuhvrcliim (a) lint* the nlllrinf* priinillril (a solcmuitc marrla?e. Tin
clause, "nn individual acting alone", wa* designed In mko account of tin
m_creasm% ter]d_enq( of marrylnq, ruuplr* In want a penmnalircd ceremony
without traditional church, religion* or civil trapping*. TIii* provisim
authorin* one ol the pnrtie* In such n mnrringe ceremony tu complete th
marriage certificate_form and_ fiirwartl it lu”Ihe_appropriate official fu
rcg,UIrallml The plirnto, "Native (Iroup", wa* nililnl In_lake account <
indigenous or other nlioriginal cultural group* who do_mil mii*idcr then
solve* tu lie notion* nr Tribe*, such a* some of Ihe nalivn group* found i
Alaska and Hawaii
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Subsection [b) autliorizc!i tlie snicmnizntion of marriage b{ proiy, During
World War I, special ﬁroxy mnrringo statutes wcro enacted to facilitate
marr[a%es when one of thu prospective spouses could not be present liccnuso
of military res|ionsibili(ies. Although it is not expected thnt proxy rnnrrchs
will I« common, there are many reasons why, in individual cases, couples
may prefer such a ceremony. So long as the marriage licenso procedure hns
been followed and the official performing the ceremony has no reason to
doubt Ihe intentions of tho absent prospective spouso, thcro is no reason why
a proxy mnrringo should be prohibited. As to Iho form of proxy, any written
document in the well-known form of a proxy such as is used in othér serious
transactions suffices. Compare Slate u. Anderton, 239 Ore. 200, 390 P. 2d
658 (1901). The %reoqeedlng far an order authorizing proxy marriage is
special, and may e informal, so Ion% as the two conditions precedent to
solemnization bY proxy arc demonstrated to tho court's judicial satisfaction.
If the ofDciol solemnizing the mnrringe is not sntisGed thnt the absent party
has consented to tho marriage, ho may refuse to (xrform tho ceremony until
5%%&%r]tles obtain a court order authorizing Tho marringo hy proxy. (Section

Subsection (c?] docs not deal with the subject of procuring a copy of "a*
registration of the marriage. This will be ?overn_ed by tho Inw of each state
as to tho procurement of certified copies of public records. A stale that doea
not provide_fnr the registration of marriages should muko provision therefor
upon aldoptlon of this Act, either through a special slututo or hy administra-
tive rule. a

Sulnection (d) stntes definitely wlint probably would Ix» the meaning of
tha ecction without it. However, it probably is wise to remove nny possibility
of misconception.

1 Section 207. [Prohibited Marriages.]

2 (a) Tho following mnrrm%es are prohibited: _

3 (1) n mnrringo entered into prior to lho dissolution ot
4 nn cnrlier marringo of ono of tho parties;

f (2) n mnrringo hotween nn ancestor nnd a descendant,
0 or between n brother nnd n sister, whether tho relationship
7 is hy Iho half or tho wholo hltod, or hy adoption;

8 (3_) a mnrringo between nn uncle nnd n nioeo or between
0 nn mint ami a nephew, whclhor tho relationship is hy tho
10 hnlf nr (lie whole blood, except uj to rnnrringcs permitted
11 hy Iho established customs of nhorigmnl cultures.

12 %Is) Parlies o n marrlngio rohibited under (his miction
13 who cohnbit nfter removal ot tho impediment nro lawfully

I married ns of (lie dole of the removal of Iho irs[>cdiment.
15 (e) Children born of n prohibited mnrringo nro Icgitimntc.

Comment
11m Art eliminates most of llia lindillonnl _mnrrin?o prohibitions nrd.
rniwMrol with tlie nnlhintd trend, eliminates nil affinity prohibitions. Only
hignmout mat tin marriage* nro prohibited Tim Art follows the

eormlitiup  (It'd cismlnh iiiiiilitigi'l, liut

3?

undo-nieco and nunt-ncphcw marriages are prohibited unless such rnnrringcs
aro permitted by thu established custom of abonFlnaI cultures. The phrase,
“aboriginal cultures”, is based on language employed in %overnme,n,docu-
ments. It is used lo deuoto n cultural ‘practice recognized by tho original or
earliest known inhabitants of a region (see Rnnihirn House Dictionary's
illustration: “nhnn(fu_nnl customs”).” The intent is to novo those special
customs of Indian fribes, of Alaskan natives of vnrious ethnic origins, and
of Polynesians, which mny not accord with Ihc incest (nlioos of Wcnlem
culture. Rhode Island, in con3|der|n1g this section, must tnko into account the
effect nt R. 1. Clen. Laws (|95Gf)1 § 10-1-4, in order to determine whether tho
Uniform Act, in this respect, should lie conformed to local policy. See In re
May'i Eitule, 300 N. Y. 4BG, 114 N. E. 2d 4 (1907), Marriages of brothers
nnd" sisters by adoption arc prohibited brcnusa of tho social interest in
d|scoura?_mg_romant|c attachments between such persons even if Ihoro is
N0 genetic risk. The adoption provision is addresser! directly to avoiding
questions ns to the impact of adoption on marna?e Inw, since  the adoption
statutes in many states havo not expressly resolved tho issue. Cf. 6 & 7
Elir., 2.¢. 6] 13°(3) (1958). The Act does not prohibit unclc-nlece and aunt-
nephew marriages where an adoption has created tha relationship.

Subsection élt) is intended to cure a defect arising under tho laws of
many states. For one reason or another, mnny persons, whoso mnrriagLS
nro Invalid liccnuso of prohibitions, neglect to contract formal marriages
after tho impediment is removed. .If tlioy reside in n stnte whero common
law marringo is recognized, thcro is no problem. liut, in other jurisdictions
serious harm can result to legitimnto interests of tho surviving partnor, of
a sort which tho legislators very IlkeI% would not hnvo sanctioned had the
possibility occurred to them, [ids subsection is infonded to protect those
Interests.

Subsection (c) enacts tho general modorn trend to trent the offspring of
prohibited marriages as legitimnto.

1 Section 208. [Declaration 0/ Invalidity.) _

2 (n) Th® [---mmmmmmv ] court shnll enter its decree dodnring
3 tho invalidity of n mairingo entered <ntn under tho following
4 circumstances: . _

fi (1) a party lacked capacity lo consent to tho mnrringo
G nttho time tho mnrringo wns solemnized, either hcentiso of
7 mentnl incapacity or infirmity or because of tho infiuonco
g of alcohol, drugs, or other menPneltntlng.nubs'ancea, nra
9  pnrty wns induced to enter Into n mnrr_mPo hy forco or
10 duress, or hy fraud involving tho essentials of mnrringe;
il (2) a pnrty Incks Uie physical rnpneity to consummnto
12 the mnrringo by scxunl Intorrour*o, nnd ‘nt the timo tho
13 mnrringo wns solemnized tho other pnrly did not know of
11 the incapacity; .

15 (3) n pnity fwns under tho nge of 10 yearn nnd did not
10 hnve tho consent of Ins parents or gunrdinn nnd judicial
17 npprovnl or) wns ngod 10 or 17 yenrs nnd did not hnvo the
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consent of his parents or qhu.ar.dian or judicial approval; or

(4& the marriago is prohibited. _

(b) A declaration of invalidity under subsection (a) (1)
through (3) may he sought hy any of the following persons
and must ho commenced within the times specified, hut in no
event may a declaration of invalidity ho sought after tho
death of either party to tho marriage: .

(1) for a reason set forth in subsection (a) (1), by
either ﬁarty or hy tho legal representative of tho pnrty
who lacked capacity to consent, no later than 90 dnys after
tt|1te petitioner obtained knowledgo of the described con-
<ition;
~(2) forthe reason set forth in subsection (a) ,RZ),by
cither party, no later than one year after the petitioner
obtained knowledge of the described condition;

(3) forthe reason set forth in subsection(a) (3),by
'n0 underaged party, his parent or guardian, prior to the
time tho underaged party reaches tho ago at which he
could hnvo married without satisfying tho omitted re-
quircrnent,

Alternative A

38
39
40
41
42

[(c) A declaration ol invaliditg for tho renson set forth in
subsection (n) (4? mny bo sought hy either party, the legal
sPouse In enso of a bigamous mnrringe, tho [aPproprlate
stnto official], or a child” of either party, nt nny tiino prior
lo tho dcnth of ono of tho parties.]

Alternative H

43
44
43
46

[(c) A declaration of invalidity lor tho renson sot forth
in subsection (a) (4) may bo sought hy cither party, the
legal spouse in case of a higamous mnrringo, tho Fn_pproprl-
ato stato official | or a child of either party, nt nny time, not
to exceed 5 years following tho death of cithor party ]

(d) Children born of a marriago dcclnred invalid nro
legitimate. _ o _
Ezo) Unless tho court finds, after n consideration of nil
relevant circumstances, including tho ofTcct of a retroactive
decreo on third parlies, that tho interests of justice would
ho served hy making the decree not retroactive, it shall
declaro Iho marrlagzo. Invalid ns of the date of tha mnrringo.
Tho provisions of this A t relating to property rights of tho
spouses, maintenance, support, and custody of children nn
lissolutinnof mnrringo nro npplicnhlo to non-rctronctivo
decrees of invalidity.

Comment

This section is designed lo replaco the traditional law of nnnnlmmt of
mnrrm?e._Seme of tlie common grounds for annulment, such ns fraud, have
lieen almlishcd completely. Others hnvo heen restated to avoid unnecessary
overlap witli the dissolution sections.

Tliis section states the circumstances under which the mnringe may
bo terminated by a "declaration of invalidity," and establishes the "defenses”
to each of the Iwises for a declaration, Subsection %b) states a general policy
against declarations of invalidity after the death of either purty to the
m,arrla(\z_o, and suliseclion (c) states a policy in favor of app|¥|ng tha
dissolution provisions of Part 11 to the spouses' finnnrinl ufinirs Tollowing
a docla,alion of invulidity.

Subsection_ (n)(l) states that declaration of invalidity may lie obtained
whero there is proof that one of tho parties to Inc mnrringo lacked rnpneity
lo consent to the marriage because of emotional illness nr other mental
disturbance or becuuse of the incapacitating effect of alcohol or drugs. In
tho case of drugs nnd alcohol, tho court is entitled la be somewhnt skeptical
about a_claim of incapacity becauso of tho protective features of tho threo
day waiting period requiréd by Section 204, Courts construing tho "lacks
capocity to consent” language of Subsection (a?él) will “undoubtedly
continug lo apply existing strm([zen,t standards by holding thnt a declaration
of invalidity s nppropriato only if the petitiorier olfcni clear und definite
evidence that one of the spouses lacked "sufficient mental enpnrity to under*
stand intelli entIY tho marriago contract . . . nnd tho obligations it im|>osed
upon him." Ertrl v. Erlel. 3I3 11l App. 32G. 40 N. 13 2d 85 (1012). Tho
Proceedmg must be commenced within ninety dnys idler petitioner discovered
he existence of the condition. fSubscclion [_h%(l).) If a pnrty was inca-
Bac!tated hy drugs or alcohol, the "slututc of limitations" would of necessity

egin to run shortly ufler the ceremony; thus, most claims of invnlidity on
such grounds will I* stole a few months nflpr the mnrringe. A declaration
of InvnlldltY mny come Inter if one of tho spouses is metdnlly retarded, has
other mental infirmity, or Is emotionally unstable; hut tho court would
properly ho skeptical if tho petitioner assorted, idler a substantial period of
cohabitation, thnt he bad discovered, only within the precedm% three months.
lds ePouso_’s lack of capacity, on their wedding unY, 10 consent

Sul section (_a]h(Z) authorises a declaration o |nvaI|d|tY if one of the
spouses wns ulinhin"tn consummate Ilia mnrringe hy sexual intercourse, so
long ns the other spouse did not know of Tho condition nt the time of Ihe
ceremony nnd it Ihe é)roceedlng IS instituted within n yenr nflor tho peti-
tioner obtains knowledgo of tho condition The one yeni period is provided
to permit rouples some time to <ry to ndiust to n mnrringe under these
circumstances without running the risk thnt n declaration of invalidity
would Is* precluded Hinco tho mnrringo canngt he invalidated after tho
death of either b|ruso, and since the spouses’ finances can [*e adjusted ns
if ii divorce had licen granted under subset tion (e), there is no reason lo
compel the sM*uses tn"mnko n more rapid decision nlsiut continuing the
mnrringe In the absence of proof of extraordinary circumstances, suchi ns n
mnrringe by Froxy or acmo enforced separation ot tlie spouses prior lo
rohnbltntion, fhe court would lie warranted in assuming thnt Ihn one yenr
[>ciind liegins shortly alter the ceremony rather limn nt’somo Inter date.

The phruse, "obtdined knowledge of 'The descrilied condition," in sul*aec-
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ticn (It) (1) iiml (2), is intended lo mean awareness of tlie event, includ ig
information from a reliable source. In light of the public interest favoring
promptness in bringing the petition, "knowledge" should I> construed. to
Include Iho possession of information KiifTicicnt fo arouse inquiry concerning
the existence of the condition. Sec Merrill, Notice § 4 (1052).

Subsection (n) (3[) ﬁrowdes that, if one of tho spouses was under the ngo
of 18 ut the time of Ine ceremony and married without satisfying tho con-
sent requirements of Section 203 or Section 205, tlint pnrty or his parent or
gunrdinn may obtain a declaration of invalidity. There arc, however, two
important limitations to this ground for a decfaration of invalidity: (1) a
party to the marriage who was over 18 or a party under the aé;o of 18
who" had fulfilled the requirements of Section 203 or Section 205, is not
entitled to a_ declaration of invalidity because there is nn reason to permit
that party hi invalidate a marriage he was authorized to contract; ‘2) Hie
underused party or his representative is not entitled to a declaration of
invalidity whin"he reaches tho ago of 18 (or 17, if lie had parental consent
and lacked only npprovat from Ihe appropriate judicial officers). Tho brack-
ets about the “provision conpernln% persons aged under 1G carry out the
options extende | under Section 20.1

_ The provisions of subsection <b). stilting thut no declaration ol invalid-
ity muy lie "souPht after the den h of either , irty is intended to prohibit
siith n"collateral” attach upon the marringo, in lieu of u declaration, in nl!
proceedings, including prohntn proceedings. Moreover, llio uso of the word
'sought" thor than "commenced" implies that Ihe death of a pnrty to the
marriage nt nnY time lieforc the entry of final Judgment would teérminate
a proceeding ntnrhm% tho m,n,rrm%o. ha underlying policy reasons for (Ids
principle nre clear: (ho Irmlilional “void marringo™ doctrine often_imposed
unwise nnd unfair penalties nn innocent "spouses” In stnhlo family situa-
tions long utter tho rpleatloncd mnrringo Imd occurred The penalties serve
no efTcctivo deterren pur{(aose, hut musn acvero economic disloentions; a
spouse mny Ih- denied workmen's comPensatlon nnd socinl security Isenefitn
nr even a share in u Spouse’s estate, after the mnrriai o hns been terminated
hy lho death of Ihe other spouse, ih spite the fact that the surviving spouse
laid no renson to suspect the invnlidity of tha marriage.

_Alternative A of subsection (c) applies this _Prlnmple to marriages pro
hihited hy Section 207. A declaration n( invnlidity of n prohibited marriage
may lio obtained hy eithrr parly to Ihe marnacrleL hy tho legnl spouse In
bigamous marnaﬂes, hy (he appropriate stnto official, or by a child of one
of lim parties—Rnut onﬁ prior to the dentil nt one nt the parlies to tho
mnrringe Allcrnntivo. 1L would permit a declaration of invnlidity hy tho
same patties at nnv time up to five years after tha death of either paity to
(lie marriage A stale eansideiintt thé adoption of Alternative Il should con-
sider whether milhoii/ing past dentil collateral iillaeks on prohibited mar-
naﬁes is wnilh whatever deterrent effect tha Frowsmn may hnve, when the
only consequence of u nueiessful nitack will 1h- to disturb settled finnneinl
relationships

Subsection (e) aulhorires tha court to tn-ut declarations of invnlidity as
what they have tn (net lierome—sulistitillei for divorce After considering
nil relevant oircnnisinnivs, ospocinlly the linpnet of a retroactive decree upon
IIm spaases, (heir children and other third Parhes, Ine court may make the
ilcrrco out telioncl ve and may then apply Ihe provisions of Part 111 in dis-

tributing tho pnrtics' property und in determining maintenance and child
sugport. Even if the decree is tnnde retroactive, the court may havo to dis-

tribute property acquired hy tho spouses during Iho marria%e. In the lgnst
this hns been dccomplished bY analogy to partnership Inw. Tf. N. II. Rov.
Stab Ann. S458:10 Fl955); Clark, Domestic Relations 13G (10GS8).

[Section 209. [putative Spouse.] AN. person who has
cohabited with nnothcr to whom he Is not Ie?allr married in
the %pod faith belief that lie was married to that person is a
Puta ive spouso until knowledge of the fact that ho is not
egally married terminates his status and prevents ~quisi-
tion of fttrihcr rights. A putative spouse acquires tho rights
conferred upon a legal spouse, including tho right to main-
tenanco following termination of his status, whether or not

the mnrrmge IS Iproh|b|te_o| (Section 207) or declared invalid
10 (Section 208). If there is a legal spouse or other putative
11 spouses, rights acquired hy a putntivc spouso do not super-
12 scdo tho rights of tho Ie?al spouso or those acquired hy other
13 putative spouses, but the court shall apportion property,
14 maintenance, nnd support rights among tho claimants as
15 approprinto in tho circumstances nnd n tho interests of
18 juslico.]

Oo=h—Jo oo —

Comment

Tho best known method used hP/ tha courts to protect llio "marital" Inter-
esta of pet s who have established a stnhlo family relationship which
cannot ho recognized ns a marriage (n mnrringe which Is Inlz]cllcd "void"
under current law, perhaps, or parties who hnvo cohnhiled ns hushnnd and
wifa without marrying ceremonially) is the common Inw mnrringo doctrine
Sen Section 211. Rut'n vanetK of other e(1U|tab|e doctrine* have nlso bee
utilized—one or nriolher can k- found In nimost every slate—to presorve, If
not tho stains, the finnneinl incidents of valid mnfringo in such circum-
stance*. See, eg., Woyrnuch, Informal and i'onuol Mnrringo— An Apprnisnl
of T*'I»ds In Family Organlzanon, 28 U. Chl,  Rev. 88" (1000); Danes v.
Smitn, 30 N. J. Super. 202, 104 A. 2d 455 §1_95,4). In Iho nhaenco of doctrines
such ns these, many |K>rsans who In good frillli consider themselves mnrrird,
and who _rve rsinhliahril nnd maintained over a long period a stable family
relationship, would he jlnnled Ihilli tho economic nn I nliitus incidents of mni-
ringe. This section makes it dear thnt the Act was not intended tn ni>olish
such doctrine* In addition, It codifies one of thn equitable doctrines which
has pro,ved* in California and other esporignce, to bo especially useful. For
illustration.* of Ihe npptiriillon of the putative spouse doctrine ill California,
see Comment, Rights of tlie Putative and Meicliicinu* Sjmiii*c in California
50 Calif I. Rev.” HIG (I9GZ}. Cases from other jurisdictions illustrative of
thogutatlve spouso concept Inrliide Walkrr V, IVntkrr, 330 Mich. 3.12, 47 N.
W. 2d G33, 3L A I. R, 2d 1250 1951% nnd annotation; Chrimtond v. t'hiiii
monrf, 211 Mis* 740, 62 Ho 2d 024 (: 051{; Paron* i» Union*, 207 Or\ 20,
294 P, 2d 000 (1950); flramlt v. Ilrnnitl, 216 Ore 423. 313 P. 2d 887 (1058);
thick n. Iturh, 19 Utah 2d 101. 427 P. 2d 954 (l0G7)



It ia_passible lor i person to hu e more than one putative spouso at tho
sumo lime, since g 'l faith is Ihc_ test. In addition, a putative sPouso nnd
a qual spouse may In ahle to rlnini from a singto estate or Irom other funds
legally nvuilahlu fo a spouse A common situation of tho latter type might
involve a hignmous marriage in which tlie second spouso was never innrried
or had lieen divorced. In “such cases, tho rourt I instructed to apirorlion
Properly and the other financial incidents of marriage between tho legal nnd
he putulivo s|H>nsc, or among putative s|iouses. A fair and efficient appor-
tionment standard is likely to lie Iho length of limo each spouse cohabited
wit'< Tho common ?artner. For illustrative cases, sea Estate ol Ricci, 201
Cal. Apg 2d MO; 10 Cal. Ilplr. 7.10 (1902); Sonto v. Fecitat, 10 Cal. App.
3d CCO; 80 Col. Ilplr. 480 (1070). Because_thu codification of any particular
crpiilnhlo doctrine designed to protort tlie financial interests of innocent
parlies is Imiiikl to IkL_controyersml, this section hns been bracketed. Passage
of |he Art without this section should not, therefore, lie taken to Imply a
legislative Judeent adverse to continuing development of this or similar
doctrines hy Ilio rase law.

The adoption of this section |h most desirable (1) lo provido legislative
foundation fur arliieviog Ihe obviously just results provided hy the putative
spouse doctrine; 82) lo spell out specifically the rights conferred upon a
Putatlve sjmiusc; (1) lo slate siierificrlly when the status of putative |ﬁo_uso
erminates; (4) to eliminate any distinction which some courts might
attempt Is'twren prohibited marriages nnd those whirh merely nro subject to
declaration of invalidity, (ft) lo provide specifically *>r ripiitnhlu apportion-
ment, on Iho basis of justice and (lie special clrt.. lances of each case,
either whero th. ,0 nre a legal spouse nnd a putative spouse, or where there
am several putative spouses. Some H)udges hnve expressed difficulties in this
regard, hot the standard is a workable one which the courts nro accustomed
tn-apply in many fields, and (here is a hotly of available authority lo afford
guidance, as indicated previously in this Comment

1 Skction 210. [Application.] All miiiringefl contracted
2 within this Stnto prior In tho effective (Into of this Act, or
1 outside nih Stole, th t| were vnlid nt tho lime of the contract
4 or subsequently vali iled hy tho laws of the placo in which
p Ilioy were contracted or hy tho domicil of tho parlies, are
0 wnlid in thin Stale.

Comment

This soetlon serves two purposes It insures that thn Art's mnrringe reEu-
lations will nut In* usix! tu_ nvnlidnto marriages, contrnrled hefnro it takes
effect Mure jmﬂullnldIY, it eudifir* the emerging ronfiictn prmmFIe Hint
marriages valid hy llm laws ef Ihe slate whero contracted should lie valid
ovorywhere, even if the parlies lu the marriage would nut have [men pet-
milled u marry in the stale u( their domicil; See licstatrmenl Second of
Conflict of Ijtws, His loin 281 |Pio|Mised Official Draft (I(KI0)J However, the
section expressl¥ fails t Incorporate ihe “strong Fubllc policy” exception of
the Restatement nnd lien e may change lho Inw In aorno jurisdictions. This
armjion will preclude invn illation of mony marriages which would hnve been
invalidated Iin the pa~t

Tho Conference hns withdrawn its approval of tho Uniform Marriage
Evasion Act. This section and tho provisions of Section 207 aro_inconsistent
W|_tht t?ﬁt Act. A stale adopting this Art should repeal the earlier one, if it
exists therein.

Alternative A
1 [Section 211. [validity of Common Lain Marriage.]
2 Common law marriages nro not invalidated hy this Actl

Alternative B

1 [SEC'[IOH 211, [Invalidity of Common Law Marriage.]
2 Common law marriages contracted in this State after tlie
3 effective date of this Act aro invalid.]

. Comment .

These alternatives are presented hccauso tho line of cleavago in tho states
between thoso which consider the common low marriage to Im a highly useful
social institution and those which insist that all morrln?rs tlc_g_ure should
he contracted in accordance with prescribed statutory formnlifics, proved
impossible to erase. In view ot this basic conflict ns to [>olicy, the Conference
concluded that there wns nn hopo o. ucliieving uniformity of enactment, no
matter which rule wns adapted. A ¢ t s v, fhe alternative versions of this
*ection permit each state to make its ¥~ >nin accordance with its own view
as to policy, nnd Io_chan?e ils law at any time desired without destroying the
effect of its adoption of the Uniform~Act. Alternative A would preserve
common law marriage in tho fonn it has aIreadY nken hy judicial decision
Alternative 1l would make clear that common law marriages enntrnrted in
lho ado,ptlnF stnto in tho future nre to not bo recognised.” The alternatives
are a.sut;na to the state Ie(};lslatures. that this issue should be re-exnrninrd
even if tho stole is one of those which lias already nimlished common Inw
marriage

Part Il
Dissolution

1 Section 301. [Application ol [Rules ol Civil Practice] to
2 Proceedings under this 'A'C/'A . o

3 éa)Tho Rules of Civil Practice] npply to all prociMdings
4 under Huh Act, except ns otherwise provided in (his Ad.

5 (h)A proceedln%. for dissolution of mnrriago, legnl sef)
fi aration, or declaration of invnlidity of mnrringe shnll Ire
7 entitled “In re tho Mnrringe of -----eeemev LR
8 A custodg or support proceeding shnll no entitled “In re ine

Custod

( c? he initial pleading in nilxroceedin s under this Art
tlshnll [re dennminntod n petition. A n pomavo plending shnll
12 he denominated n response. Other ptendm%s nnd nil plend-
11 ings in other matters under this Art, shnl he denominated
24 ns provided in the [Hides of Civil Prnetice],

(Support) 0 femmeeeemeeeees



15 (d) In this Act, "dccrco” includes "judgment.”

16 (c) A decree of dissolution or of legnl scpnrntion, if mnde,
17 shall not he nwnrdcd to one of the pnrlics, hut shnll provide
18 thnt it nfTccts the stntus previously existing between the
10 parties in the manner decreed.

Comment

The basic philosophy of thia part ot the draft is to_utilize tho procedural
ayalcma of the several states, ao fnr ns possible, in divorco |Itl%a ion. How-
ever, in certain respects, the change from “fault” to "no-fault" basis dictates
tho uso of terms and of procedures different from tiioio which have liccome
thorou_%hlg associated with fault-orientnlion, in order to impress bench and
hdr with the break from past concc| ..

The internal hruckcts in tlie catchline and tho bracketing af "Rules of
Practice” throughout tho section indicnto tho bill draftsman's responsibility
to uso whatever term fils his stale's procedural law.

Stibaiclinn (a) makes tho stnte’s normal procedural rules applicable to
Broceedmgs under this Act, except whero it specifically provides otherwise.

rocedural provisions in tho Act include subsections Bls) nnd (c) of Section
301; Section 301; Section 311; Section 3H; Section 310; Section 403; Section
400 nnd Section 410.

Sulncclion (h) Incorporates suggestions made by several writers thnt

sulwtilutinn of n neutral case titlo ("In re tho Marriago o f----eeeee and
------------- ") for tho customary. adversar¥ title (" ---meeme v { will
help tn redurn tho hostile nlinirsphcre ot marital actions. The Act adapts, this

suggestion and extends it to independent custody nnd support proce_edm?s.
A “custody or sup\lmt proceeding commenced ns part of a proceeding for
dissolution or legal srpuration need not Iw separately entitled.

Subsection (c), liko subsection (h), is intended tn rcduco tho adversary
trappings of family ruses hy sutntlluting n "pr< cding” for tho customary
"action” and denominating tho pleadings "petition” nnd * response” rathor
than "complaint" nnd "answer." Similar provisions nro West's Ann. Calif.
Civ. fodn F1970) 55 4303, 4AMM: lov  (lenoral Assembly, 1070 Regular Ses-
sion 11, P. 1130 "Tho practice in stall ~'hat already uso a "petition" for tho
Initial pleading in all civil cases will t. o affected by this subsection.

Kultseclion (d) is designed It* prevent any confusion from variunro in
forms.

Sulaotlion _&«) cmpliasiics tlie nonadversary philosophy hy providing, in
sccordanco with Ilio pruclica of some states, that decrees of dissolution or
separation shnll not bo nwnrdcd to either party. Instrnd they aro to specify
lli-i change in Iho status of Iho parlies.

Since tlie Rules of Civil Practice nre mndo applicable to proceedings under
lim Ait, such procedural tools ns discovery procedures, hills of particular*
etc, may I'o_required iu proj>er cases Obviously, llia nonadvarsnry nature of
tim ﬁroceedmgs make stub tools inappropriaté to lho Issue of ifrelriovnhin
breakdown and the court should not permit their use. In matters of property
division, the propriety of separation or maintenance a?reemrnta, and of
provision for children, these tools mny ho cilrcmoly useful, nnd are not pre-
cluded by the Act, if they ara found in the stafe's arsenal of procedural
w|Kina

1 Skction 302. [dissolution ol Marriage; Legal Separation ]
2 (a) Tho [--=-=---=] court shnll enter it decree of dissolu-
3 tion of marriage if: _ .

4 (1) the court find.? that one of th.e.[part_les, at the limo
5  the action was commenced, was domiciled in this Stntc, oi
6 was stationed in this Stntc while n member of the armed
7 services, nnd that tho domicil or mililnry presence has
8  been maintained for 00 dnys next preceding tho tanking
9 of the findings; S

10 (2)the court finds thnt the marnage IS irretrievably
11 broken, if the finding is supported hy evidence thnt gl) th
12 parties have lived scpnrnte nnd apart for n period of moro
13 than 180 dnys next preceding the commencement of tho
14 proceeding, or (ii) there is serious marital discord ndversely
15 nfTecting tho attitude of ono or both of the parties toward
16 the marriage;

17 (3) the court finds thnt tho conciliation provisions of
18 Section 305 either do not npply or hnvc been met;
10 (4)to tho extent it hns jurisdiction lo do so, tho court

20 hns consitlcred, approved, or provided for child custqdfy,

21 the supPO[t of any child entitled to Rtipport, the mninte-

22 nance of either spouse, nnd tho disposition of propertr; or

%2 hn?tprowded fur a separate Inter hearing to complcto theso
matters.

25 (b) If npnrty requests n decree of legal scpnmtion rather
26 tlinn n decree of dissolution of mnrringo, the court shall grant
27 tho decree in that form unless the other party objects.

Comment

Sitlrterlion (a) lists tim ihrco findinPs thnt a court must mako Is-fora It
hat jurisdiction to enter a decree of tliisnhilinn of mnrringe: first, it must
find ‘thnt one parly to lim mnrringr has established an appropriate connec-
tion with llm stale; sreond. It must find that lire mnrringe is Irretrievably
broken; nnd finally, to tim extent it Ira- rrisdiclinn In do so. It must bavs
considered ami ,asseii on lire issues nl t.ixtndy, support, Diatnlennnre, and
properly disposition It tlie court lacks jurisdiction o act tlpon any of the
mailers listed in sirlisectinn (a) (3), without acting upon that matter, it may
enter n decree n| dissolution of marriage Thus, if tim court Is actmgi ”PO”
tim |ietition uf one spouse only ami tim other *M>u*c is not subject Tn tim
personal jurisdiction of tim crntfl, the court locks jurisdiction to deride issues
relating to maintenance, I'anilrrbill r Pom  ill, 334 518, 410, | | Kd, 2d
[43A, 71 NCI 1330 %937{); Etlln v. Filin, 314 US 341,92 I* Pal 1301, M
SUt. 1213, | AL 1 R, 2d 1412 f,1910£, nr lim rlisliilntlion of properly not
before tha court, see Fall i, Gorlin, 215 1S. I, (d I. Ed. 05, 30 SCI.°3, 23
.RANS 924, 17'Ann Css 033 (19092; and inay not have u_rlsd|ct|on,,su|ng1
alone, lo decide issues rristir , to sitpiaul, consult lhe Uniform Reciproca

23



Enforcement of Supg)ort Act, or child cmtody, May u. Anderson, 3if» U.S.
628, 97 I, Eil 1221 73 MCI. BIO (191i3). consult tlie’ Uniform Child Custody
Jurisdiction Act In such n ense, Ihe court hns jurisdiction only to dissolve
g_he_mnrnnRe nnd it mny enter its dccreo of dissolution nfter making llio
indings set forth in subsection (n) (1) nnd (2).

Tho 90 dn% }lcrmd of euliscctinn (u) (1) is Intended to lie continuous nnd
to anIy both In dnmicilinrics nnd to members of tho mined services. It mny
bo storied ut nny time, but it must csist at the commencement of the action
und it must huvo licon ninintuincd for 90 dnys nest preceding tha findings
b%/ tho rourt Obviously, dependent uf>on circumstances, it mny commonce,
e fectlveI%/, sometime licforu llio initiation of the action. One who has gust
unicred tho forum stale may commence lhe proceeding immediately, thus
enabling the court to enter such tem|>ornry orders as are necessary to protect
the rights of the parties Since the lest is'domicil, tho pnrty need not remain
physicall pr.esent.th_rou?hout the 90 dn Herlod, s0 long as he hns acipiircd
no new domicil Similarly, n member of the armed forces might ho outside
tho boundary lines, if he remained “stationed” therein A showm% timt cither
Pﬂ”{ satisfies tho 90 dng requirement is sufficient; hence a petitioner mny
ulilite fulfilment of the 90 day period hy the resjiondent.

Subsection (n) (21 embodies Ihe hnsic shift from fnuit lo no-fault grounds
tor dissolution of the marriage which is Ihe dprlmary object of this part of
the Act. Man)(J terms might hnve been used lo chnraclcrire tho concept
"Irretrlevablr roken" was clnwen liccauso this has liecome a term of common
use In Ihe literature of divorce reform, ami no hns gained a su%mflcant
meaning. ulMin which judges mny relg for guidoncc It 1S closely related lo
Ilia stiiridarib recently adopted”In California ("irremediable breakdown ")
and In lowa ("breakdown of (lie marriage relationship . . . no reasonable
likelihood thnt the marriage can U* preserved "{_n.n_d eepmtea In the doctrinal
result attained under the concept of incompatibility. Nrtvman > Newman,
391 V.2d 902 (t)klii 1004) ("Irrerwdinblo rift . . . aucli a conflict of pt<«
tonalities us to destroy the legitimate rods of matrimony and the possibility
of reconciliation”) Two guidelines ore set uh) for evidence sufficient to sup-
Rort a finding that tlie marna?e is trrctrirvanly broken: (1) that tlie parties

nve lives separate and apari for more than IBO days nest preceding the
commencement of the&aroceedmgf (or dissolution; (1i) that there etitla "teri
ous marital discord adversely arfecting (lie altitude of one nr Imth of the
parties toward the marriage" Tttese provisions satisfy the deslro of those
who wish lo hove Sﬁeewv guidelines lo assist the moil’ in determining what
Is irretrievable breakdown At (lie same time, lhe eetond provision retains all
the judii ini djscretion to weigh nil tlie evidence hearing ujmn the death of the
niurriage which was envisioned In lhe original draft of this section ns ap-
proved hy the Conferenca in Ml leuic in 1970,

‘Mulnestton Snl l:1) prrsrtilms that llu< court most fmd ifirciAc»lly either
Hint lho tumllIMhin provisions, ot Section .30t~ not npply or IIml they
liave luo-n met ‘I'lds gmiuls ogniusl overlooking the Ail's pO|IC){ lo rmoutnge
com itiollon priltslores in silualions wliera there is pruinisr of success

The plunse, "csmsidercsl, aprroved, or provided for," in atilrsrrliun {(a) (4)
IS Intended to mnier iij*rn [he court the aulliotily to relosc lo make any
award. if the eslilence jusliAes an outright dcninl, as writ as Ilm nullmrily to
mnke Mich allotment ns llie facta require To avoid nny iloubl the couit is
aulholired sqitrsdr to provhle for a later hraring lo complete action on llieir

ninlters, if necc.ssary. i'rohnbly (his would be within the general agojwi of judi-
cial authority in moot stales.

Subsection (b) menns that Uie court mny not grant a decree of legal
separation over the objection of one of the parties. In cases whero hoth
[)_artles are before the court, if one party requests a decree of legal separa-
tion and tho other pnrty requests a decree of dissolution, the court lacks
jurisdiction lo enter a decree of legal aepnration. If only one party ia before
tho court and Ihe court lacks personal jurisdiction over the other party, the
court may enter a decree of legal separation at the petitioner's request.
A similar provision is found in tho California Family Law Act of 19C9,
California Civil Code section 4608(h).

1 Section 303. [Procedure; Commencement; Pleadings;
2 Abolition of Existing Defenses.J

3 (a) AU proceedings tinder this Act nholl be commenced ns
4 provided by tho [Rules of CivU Practice], . _

5  (b) The verified petition in a proceeding for dissolution of
6 marriage or legal separation shall allege that the marriage
7 is irretrievably broken and shall set forth: o
8 (1) tho aﬁe, occupation, and length of rcsidonco in this
9  State of each party; _ o
10 (2) tho dato of the marriage and tho placo at which it
11 was registered; _ _

12 (3) that the jurisdictional requirements of Section 302
13 exii and the marrla?o Is irretrievably broken in that either
14 0 parties have lived scpnrato and apart toe a period ol
1B me j than 180 days noxt preceding tho commtncement of
16 tho proceeding or (ii) there is sorious inarita’ discord ad-
17 versely affecting tho attitude of one or both of the parties
18 toward tho marriage, and thcro is no reasonable prosjiect
19 of reconciliation; o _
20 (4) tho names, ages, and addresses of all I|vm? rhil-
21 drcn of the man age and whether the wife is pregnant;
22 (6) nny arrangements aa to support, custody, and visits-
23 tion of the chUdren and maintenance of a spouse; and
2 (BEthe relief sought. . o

(c) Either or both ‘parties to the mnrrisgo may initiate

26 tho proceeding. . _

27 (djp If s proceedlnP is commenced by inn of tho parties.
28 tho other pnrlés.hal be served in the manner provided hy
29 tho (Rules of Civil Practice) and within [30] days after tho
30 date of service mny file a verified response.

3L (o) Pioviously existing defenses to divorce nnd Irgal sop-
32 aration, including hut not limited to condonation, ronniv-
33 anre, collusion, rec ninstion. Insanity, and lapao of time,



34 nro nliolinlicd. o - _
15 (f) Tho court mny join additional parties proper for the
36 exercise of its nutliority to implement this Act.

Comment

Suliarctiiin (nL provides for commencement of proceeding* tn wlinlavrr
wnsy in required. Y.'[In*_lmhl ractice rule* or act, .

Subsection (1) Tilt* lire [UTcasary nllrgotion* of lire petition. Other appro,
priato allegation* mny be included at the plendor'a di»crction. Residenco, of
cnurne, Irma the inruning "domicil.” o* thia is made Ihc basis of jurisdiction
in Section 102 (st) (1) and lhe comment thereto If a ﬁetmoner IS @ member
of tha armed services, tire nllegntinn of residence in the stale is satisfied hy
an allegation of the length of time petitioner has heen stationed within the
stnta as provided In Section .102 (a) (Il. "Occupation” means vocation, not
avocation. If Ine |ielitioncr has ground* for relying ulk>n both (|R and (ii)
in *up|K>rl of the aI,Iegzatlon of irretrievable breakdown, he ntoy allege them
conjunctively, and, if the proof supports either one, he will lie entitled lo his
decree under Section 302 Subsection_ (b) (5,6), does not require the parties
o allege their arrangements as In prnjierty division, since, under Section SO0,
lliey may cmnse In keeg these arrangement* private. In auch case#, the court a
duly under Section 30 (a?, M1 to consider, approve, or make provision for
Frrq|erty disposition mny fie satisfied b}/ inquiring of both parties whether
hey have freely arrived at a mutually latisfartory disposition of their

roperly. . T :
P ngSgCtl()n_ (cl permits Joint initiation of the proceeding hy both spouses
thereby shifting fmm tlie traditional iloelrlne of lim Taw forbidding so called
collusive divotre, _ iy ,
Subsection (d) provbles fur aetvicc of process, petition, or notice, as the
rase may le, in the manner prescribed by local practice rulee nr codes, hut
requires a verified rnJrMNM, if anv, ami prescribes ila filing within 30 dn%/#
after dale of aervire This is amdliet nf tlie procedure* designed to affirm Ihe
variance of Ilie nun fault divnrre prncedute from the traditional liligatinn
bage on fault rour\d*. _ .y .
uhsntiun tel nledistirs Ihe traditional defenses to divorce and Ie%al

separation A stale that irvognirrs oilier defenses should mid those to tlie
list tn this aolwerlmn «ml again in liar s|*eelllc repealer, Sertinti MM (31 Tlie
intention is that tlie sole defense, oilier than jurisdictional drfenaes. to dis
wiliitinn of marriage or Irgal separation will' I* that tlie marriage (2 not
|rt§It|evan br?ken _ . .
~Sulnertinn tfl Is demj;n_ed to insure to lhe court full authority to cause
Jidililional parin «lo lie Joined. wlh never neees,aar}/ lo Uie mmplele effectua
lion of any nfila dulire nr lonrlioo* in administering ihe Art Under Ilie
{Jrarwdure of wane stairs, Il <*p[*ai* [hal it i* nesrsvary to prOV|de_r|Rrra.Iv
or lids aulliorilv The jw lIsi| for serving thee* new |iailie* will h* anv
melius) avad.iUr under il stale's general ptnredural mlrs or stalulre

1 8m*thin .in| |Temporary Order nr Trmparnry Infunes
2 lion . .

3 (a)| In n proceeding for ilisnolulion of marrtofff or for
4 Ie.?a sgiaralioti. or in"a proceeding for Uisposilion ol prop*
fi oily or for mninlcnnnn? or aupjtnrt following dissolution of

tho marringo hy a court which lacked personal jurisdiction
over tho nhscnt spouse, cither >nrly mny move for temporary
maintenance or temporary support of n'child of the marriage
entitled to support. The motion shnll he nccompnnied hy nn
aflidavit setting forth the far-ual hnsis for the motion and
tho amounts requested.

(b) Asn part of a motion for temporary maintenance or
support or by independent motion accompanied by affidavit,
either pnrt}/ mny request the court lo issue a ‘temporary
injunction for any of the foIIowmg relief: .

(1) restraining any ﬁerso.n rom transferring, cncum-
hering, concealing, or otherwise disposing of ang properly
except in tho usual course of business or for the nccessi-
tics of life, nnd, if so restrained, requiring him to notify
tho moving pnrty of nny proposed extraordinary expendi-
turcs made after tho order is issued; o

(2)enjom|n? a pnrty from molesting or disturbing the

peace of the other pnrty or of nny child;

S%%) excluding a pnrty from the family homo or from
the home of the other pnrly uj>on n showing thnt physical
or emotional harm would otherwise result; ~
- (4) e_njomm? a pnrty from removing n child from the
jurisdiction of the courf; and . . .

(5) providing other injunctive relief propor in tho cir-
cumstances.

(c) Ilio court mny issue a temporary restraining order
without requmn% notice to the other pnrty only if 1t finds
on tho basis of ho.movm? affidavit or olhor cvidenco thnt
Irrejinmhlo mﬂury will result to tho moving pnrty if no order
Is issued until the time for responding hns elapsed. _

Cd) A response mny he filed within [201 dnys after service

of notice of motion or nt tho time specified ‘in the temporary
restraining order. _ _ _

(e) On the basis of the showing made and in conformity
with Sections 308 nnd 309, Ihc court may issue a temporary
injunction nnd an order fnr temporary maintenance or suF-
port in amounts nnd on terms just nnd proper in tho clr
cumslancc. o

(tI A temporary order or teni|Nirary injunction:

(1) d'tea not Fre udice Iho rights of Ihe parties nr tlie
child which are In fie adjudicated nl subsequent hearings
in Ihe pt<* ceding; . .

t2) mny Iso revoked or modified before final decrco on n
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0 showing hy affidavit of the facts necessary to revocation or
50  modification of a final decree under Section 310; nnd

ol (3) terminates when the final decree is entered or when
52 tho petition for dissolution or legal separation is volttn*
53 tnrily dismissed.

. . Comment . .

Subsection (h) [M>miil* motions for lemixirary maintenance mul letnixuat/
support in llirrp Kinds of proceedings, (1) dissolution of marriage: (2) Ifqut
mpnrulion; vnd (3) indr«nricnt proceedmg* for maintenance, aupport, nr
property rii*xwitiuii following an rc ptrrfe dissolution of Ihe marriage
granted In another. rariirr proceeding Motions for |pm|[*trary custody arc
coverad try Section 403

Subsection (b) ii inlrodc't lo permit Ibe court lo restrain rilbar spouso or
n lliird party, includini n bunk or other bstilotinnal Imldrr of property,
from dealing with tin? Proper_lv in lira manner s|._»«|$]ed, or lo taka other
nclion which might involve serious merial or physiol harm lo a parly or lo
one of the childfen It also is intended to authorira lie court lo prevent the
removal of a child from its jurisdiction, aml lo grant any oilier injunctive
relief necessary to prnl?rl judicial functlonln% under tlie Art In aotnc stairs,
the local nilraof practice may rcrpdre that third parties lie made parlies In
tlie pneeeding in order to accomplish this goal.

Subsection fc) authorin* a limited «> pa'U practice which permits tlie
rourt, Umn a showm? that irrrpaiahlo Injury would otherwise result, to
issue a Icmpnmrr reslraining order without notice In the oilier party Tie
rider Irooomca effective iiMin_service nn_the other |iarly and wdl remain
i fire live until rtisthargnl hy Uie cnuit It it anlirtpotrd that an early hearing
date will 1> set on au order lo determine wiwllier Uie temporary réstraining
order six,olil Im continued or made perm. .enl so that llie other parly may
he heard as soon a* puaslhlr on tlie merits A provision similar to suhsee
tious th) and tc| ap|>ears in the California Family 1j*» Act nf IWO |C«lh
funds Civil Ccalr, section 4350, as amended, 10701

Fsch stall slaiidd insert ita own lime limit In eulnnlion Idl. lesris* In
mind that the matlrr sixarid lie handled with rhspalrli and llus! tlie court mas
rtiske an order simrirning time on a prolier showing

Sulngrtion If) 111 is intended to make clear ihal Its' atm ml eelalfitlird
for lenijmrsry tupisiti or maintenance will not |||ekur|*e the ,writes at later
liraringe held lo rbirttnine tlie omrainl of Fermanen supfK.fl ne laslslesswr
If ||« “paritcs aod tlinr attorneP/* art able lo agree on amounts for irnifw
rary payment* wilhoul liavtng n worry llmt Ihoar amnunls will rsiahlish m
preredent of mul or abilllv o pay at later hean.nﬁs, murli adversary marwu
wring ami IU innwvprenl n-sull of suipirton ami htl'rinesa mav [» sisdrrt

1 HkctMW inr. (/rrefrierxih/i* flrcoW cain | _
2 (a) If liestit uf (lie pailics Ity [ieitil)nn nr nlhcfwisr haver
3 tinted under cialh ur alfitnialiiin that lhe marriage is inmr-
4 Iriowlily lirokm. ur unr of Ilia parties has «u stated arel Iie
5 olhor linmd denied il. Hw court. aflrr Iseanng, shall make a
ft finding wbriber Iho marriage is irrelnrvaldy hrulm.

7 (li) If one nf Ihc parties has denied under onlh or nflirmn*
8 tion that the marriage is irretrievably broken, lho court shall
0 consider all relevant factors, including (lie circumstances Hut
n ?ave rise In filing Ihc petition nnd Ihc prnsicct nf remnrilin-

tl tion. and shall: = o
12 .(1% moke a finding whether tho mnrringe is irrcl ricv-
13 alily broken; or _ .

14 (2) continue Ihe mailer for further hearing not fewer

15 than 10 nnr mote'than 60 days Inter, or ns soon thereafter
16 as tho matter may lie reached on the court’s calendar, and
17 may suggml tn the parties that they seek counseling, 'llie
18 court, at the reguest of either party shall, nr on its own
19 motion may. order a conciliation conference. At the ad-
20 {nurned hearing the court shall make a finding whether
21 the marriage in wr_etneyablg broken. . _

22 (c) A finding of irretrievable breakdown in a drtormina.
23 linn that there is no reasonable prospect nf reconciliation.

Com mnt

_This *lion, wtlh others, emhudie* a rww appnwrh to dtawfulkm of mar-
[|nﬁ1* Il provide* that Ih* anly basis upon which a marriage may he disaot.-wl
is [hal a court ha* found Ihal Ih# marriage has broken duwn Irretrlevaly
The Iradtlinnal ground* |n» divorce, which assumed Ihal one Parl lusd Iwin
al fauil by inmnullin* an act glvm%/lrhsr lu a cause of action for divorce, are
ahefished” Use legal asaignmenl of Marne le here tefdsceri hy a search for Ihr
reality cf Ilie marital situation whether Ihe marrla?e loss eraled in fact The
psrific policy emInlred fn Ihv* assiiosi was reeognlrnl trs Hrflorgk » Hrllwgh,
» Cal M «M. MO 44, 380 P 1d M8 M| (NM) ITrayrwc. J I: "when a
marriage ha* tailed and Ihe family lias reward In"!<r a unit, the putinar* uf
famtly life are nn lunger served end dirurr* will he iwrmilled™ California,
low* "atsd oilier stale* Itaie ml»pinl Ihe nan fault approach In marriage dit
afslkw profaned by (hit section

This section make* Ih* delermInalhin sd whellier In* marriage * Irrrlix-v
*My kriAr* in all tears a mailer fnr determination hy Ihe inurt, “allrr
hearing." skkk _nwena "itpun evidersre * ShitMi * I'lsh ftsha I'mItm[ 11 1I
Ca. 30011 M 177 hi l. Id [Il. MR Ct 100 «l«U*», faster fire* r Chris.
f*a 714 Minn IM. 7N W 71 M| |I»U?v.I Slate er ref glbie Slate flow!
Cinw, 100 W Va SJI. Il 8 K 1 t»7M In |<n«edural lerww. il dssSia

uides Ism types ef rases In llw group af rsvs oaem | hy sutweetmn fa).

e smly nkkrsr presented la lhe m ill asrpfw Is Iht eUegalhms id Ihr |wli
thus IIm| the marriage S* Irr**ttrt*Uy hrsshen Frihes lalh parties hate »i
oIsir.| whether in Ihe lvlllM | a* bK oral at wrsilen lesrimnny bré»«e Ihr
inslt. a* awr parly ha* dan* an allnawl skjnllm truss Hr tiler In Ikk
gnasp id ﬁwars, llw malt Mart nsir a Owhng alter hearing whether Ilw
,nsalfsn%e,* InHrtrsaM){ broken 1>w I'mlerrw* im leln| even a* lo tin
illefMt id tan lhal1le iklriM ssltot id kresikna sleaiM e a Jehlsl
IwWIbus rather rhaw a * awl wsgie .{rlwaap! s artsS|.Y Irma Ihr iwrlses les
Uixar W ftaaw the [»«ilnm Ths* ikriw ¢ aiswnls w|lb the r*wilw*i tabu Sn



California ond in lowa. 'I'p ulttinslivo nf adjournment, provided liy mi-
netTlon (Id fur raws in width (here I* a _dispute nnlo whelhcr the marriage
is Irretrievably broken. it not available in these nun In moat cn*o» ]‘alll_nq
under (lie lenn* uf sulwet lion (a), il is anlidpnleri lIml llu< court will fim
liml llie marriage i» irretrievably” broken because Ihere will lie no cvidenee
liefuru The court limt mlq_ht support n contrary finding. In rare cases, how.
ever, the court may not Tind the evidence credible. In"such eaten, llie court
n_ormaIIY will permit llie parties lo produce other evidence (hat the court may
find prriueiivc For Ifii* Furpo_se, normal practice will permit [hr parlies tu
request Ihal Ihe hearing [* rntilinurd for a short lime Power lo continue Is
implicit in llie power lo hear.

Subsection (b) covers Ihe situation In which Ihe parlies nre in dispute us
lo whether lltrir marriage is irretrievably broken. In these circumstances,
lim court is directed lo consider Ilie factors relevant lo marital breakdown,
including llie petitioner's reasons for seeking a dissolution of Ihe marna%e
ami Ihe prosper! llial llie parlies may achieve a_reconciliation, and In decide
LortEwnh or al an adjourned hearing whether ihe marriage 1s irretrievably

roken

llecause Ine defense of recrimination ami other concepts associated with
fault are aliolishcd h% llie Art (sections 303(e) and 6032, lhe court may not
refuse In find that Ine marrlage has broken down Irretr
cause of iielilioner's conduct during (lie marriage If llie court deckles lo
adiourn The mailer as provhled in subsection éb) (3), il mayﬁ suggest that Ihe
parties aerk counseling durln.% Ihe lierind of adjournment The walling period
must Iw no shorter than Ihitly days ami. If [iosailile in light nf Ihe court's
calendar, no_longer llian sisly daP/s after llie previous lienting Tlie court
must make its final decision” as o whether Ihe marrlaPe IS “irretrievably
broken at llie adjourned hearing Tlie section dors not cunlemplale more than
one adjourned hearing, allliougli certainly a hearing not completed al ons
session may Iw lonlinunl Tlw power of eillier parly, or of lhe court, la
require a com illation conference, is in aid ol (lie imlicy Iu rncourage concilk
allon and. In aiiprnprialr cases, resort In counseling, wilhnul invoking tha
controversial |i>J of compulsory counseling

Section 306 inli oliotis|lv makes tin distinction Intween ihihlleas marriages
ami lhnee with minor iliildren If llie parlies cslaMwh Ihal Ihelr marriage
has broken il»wn iirriro-vally, llie court is not authorised In make a contrary
Amling lev low- of Ilie imn|Mirl of a dissolution of llie marriage .uFon llie
minorrhddrrn timler formal law, Il Ille_llarhrs rslaldislied Ihe rsislence nf
a ground for dtsnne ami mi drfrra.-a riittnl, Ilie cnur| lacked jurisdiction
In"deny llie divorce simple levsue* of ila views almol divorce or lhe Impact
of illvwie on minor ilnhlrrn. There Is no Inlrnlion In change lids rule The
inull's |erwer in this n sard is lInillrd In wring that provision has Irrn made
g%rﬂh(;(é:)sasfrsly ami »o|.|»ot of minor rluldrrn as ionlem/ilalrd liy Hectbin

a

[Uvsom Il is ii|>ilo] Hull llie parlies lirmsw [»n will le* llie primiT
source if rsbhme es Inirrrlrirvalle hrrakibiwn, llie A«l lias eliminated any
requirement ef rorioteaaliun

Tie I nfrrrme Ilwk mi|snilmri as lo wle-ilo r n family court tlendd le
>claliivh >Las an mlruml lo'llw Ad. levsow il M1 llial llie suhjes| was rnewr
tn.ekkk nnliotinlts sias rot -vwnliac_ami. imlcsd. llial unlformily hy sislulr
wiecld Iw UN|«wllir. In ik s >4 vllilriliig <lalr ciaistilllitonal pr»d ISUMW The

rievably merely be-

Act does not forhid tin* rrcution of n fondly court, ur llio uso of n family
COtl)J.rt Plvmon within it court having jurisdiction over divorco and related
subjects.

.SJUbSGCIIOH (C) insures limt the court, in finding irretrievable_breakdown,
will consider whether (here is any renumahle prosperl of rrconci‘iolion The
remedy for a dotcuninnlion of nny relevant fail issue, contrary to llio ovi-
donre,”is nlfonlod iy tho usual channels of npitonl.

1 ction 30G. (Srparalron Agreement]
2 (@) To promote amicable scticment of disputes between
3 parlies to n mnrringe nttendnr. upon their separation or the
4 dissolution of their marriage, (be parties mny enter into a
5 written sernratlon agreement containing provisions for dis*
6 position of any projrerty owned by cither of them, mninlo*
7 nonce of either of them, and sup[>ort, custody, nnd visitation
8 of their children. _ _ .
9 (b? In a Procecdin/ for dissolution of marriage or for
10 lega seﬁaratlon, the Urns of the separation agreement,
11 except those providing for tho suliport, custody, and visile*
12 tion of children, aro ?rlndlng upon the court unless it finds,
13 after considering the economic circumstnnccs of the parties
14 and any other relevant cvidenco produced hy tho parties, on
15 their own motion or on request of the court, that the sepnm*
16 tion agireement IS unconscionable.
17 (c) If the court finds tho scj>nration agreement uncon*
18 sdonahlo, it may request the parties to submit a revised
19 separation ngrccment or may make orders for tho disfioaitinn
20 of prouertﬁ, maintennt * nnd siijiport. _
21 (d) "If Ihe court finds thnt tho sojinrntiun ngrccment is not
22 unconscinn dde na to disposition of property or mninlcnnnre,
23 nnd not unsatisfactory ns to auppnrt: .
24 ft) unh s tho Separation Agreement provides to Ihc
26 rontrnry, ila terms shall o set forth in tho decree of dis*
26 solution or legnl separation and tho parlies shnll lie ordered
27 to |wrfonn them, or . o
‘2) if the separation agreement provides thnt its leims
29 shall not ho set forth in the decree, lhe decree shnll identify
30 the seParatlon agreement nnd stnlc llint the court hns
A1 found the terms not unconscionable.
12 () Terms of the ngrcempnt set forth in tho decree nro
11 enforrenhle hy nil remedies nvailahte for enforcement of a
34 judgment, including contempt, nnd nro enforrenhle ns con-
36 tract terms. . . _
36 (f) Kxcept for terms concerning Ihc ruif)port, rtislody. nr
A7 visitation of children, the decree mny expressly jircrludn or

A



JAH limil inodificnfinn nl Icnnn set forth in (lie decree if 1ho scp-
119 nrntion agreement »o provides. Otherwise, lentis of a sepnro*
10 lion agreement set fori It.md(lle decree nre nulnmnficnlly modi*
m fieri hy modification of Ilio decree.

1

o - L'OMMENT _ _

An mﬂl_\lmnnl_ hsihtl of i effort In reduce (In* mh.M.iry trapping* of
rnnrilnl dissolution is llie allempl, nmde bY,Sectmn_.‘lOO. lii"enrourage (lie
parties In rciirli uit nniicidile disposition ol Tlie finnnrinl nnd other incident*
o their marriage. This section entirely reverses Ihc older view llml projierly
settlement agreement* nre against public |milicy Itecnuse Ihev lend In i
inulc divorce. linlher, when n"'mnrringe hns broken down irretrievnlily, puhlic
policy will lie serverl hy allowing the parlies lo plan their future hy agreeln?
upon n disposition of“Iheir properly. Iheir maintenance, nnd Ihe nupimrl.
custody, ami visitation of Ineir children

Sulncelion (h) underglrds lhe freedom allowed |he |inrlies by making
dear [hal the terms nf Ihe agreement respecting maintenance nod mecrt_v
disposition are h|m||n? upon llie court unless those terms are found lo lie
unconscionable The standard of unronscionnhdily is used in commercial law,
where ila meaning indodes Brotectlon_ against onr-shicdncM. oppression, nr
unfair surprise (see section 2-102, Uniform Commercial Code), and tn con

Iracl law. Srotl & II' S, 12 Wall (tI 8) 411 SlS?((Jj)")("Sclotnftlract .M,Cunl-
rau rlrr y. McCul-

reasonable and unconscionable hot not void Sor
lough, 97 Ind AW_ 121 174 N E &3 ;193 1. Ttert Haule (.ooperagt
[lranicomr, 2U1 Miss 49.1. 36 So 2d 63 {1948); Carter & lloane Courtly
Trutl Co. 31H Mu 1129.92 S W 2d 047 (19:10) ft hns licen used in coses
resgectmg divorce settlements or awards flrl/ r% Bril. 160 Colg 574, 371
I" 2d 773 (10021 ﬁ"l is division of prolierty is ninnifeslly unfair, inequitable
nnd unconscionable”) llenre Ihe art does not introduce a novel standard
unknown lo llie law 1In llie contest of negotiations between spot ses as In Ihe
financial incidenls of limsv marriage, tire standard includes prolix lion against
overreaching, roncenlmeril of assets, ami sharp dealing not consistent” with
the obligations of marital partners to dral fairly with each oilier

In order lo delrnine whither ihr agreement is unconscionable. llia court
may look lo the economic circumstances of llie parties resulting Irom Ihe
a%]reeme_nt, and nny oilier relevant evhletxr such as llie conditions under
which llie agreement wus made, including llie, knowledge nl llie oilier |>arty
If (lie courl Itnds Ihr agreement not umm 1[umaIJe. Ita terms reliec*ling
Erop_erly division and maintenance may nol lie olirred liv Ihr court al Ihe
earing

'fhe terms of Ihe agreement rrs|Mxting sof»port, rustmly. anil visitation of
rhildren are not binding ul»in tlie court even if these terms nre not unco,
scionnlilr Tlie nsiil sinold |ierfnrtii its duly tu provide for Ihe chihlren h*
careful esnminulinn of tin* ogrrcinetil as to thrse terms in I|gfht of llie slan
dards established hv Six Iron 100 for support ami hy I'arl IV tor ruslrsly and
visitation

Subsection <) envisage* IIml. if llie nnltl fimls lire aq_reement UHComHsW
able. Il will affoid Ihe FUIHIGS lhe it|ij»nlluntlv 1o ne%ma_le further If Ihev
are unaliie lo arrive al on ngrex-inent llial is mil umtmsrionaMe. llie rourt.
un motion of either party, mav ilccble llie iwues nl |imjirrly disposition, sug
|xirt, slid lualnleriame in liglil ol (lie standards swtaMisliesl tn Hcctksw 307

aa

through .109. "I'lie coutfn power to make orders for the custody nod visitation
of tho children is set forth in I'art IV. o _

Sulisoction (d) permits (lie parties, in drawing llie seFaratlon agreement,
lo choose whether ilx terms shall or shall not Ik?set forth in Ilie decree. In
tho former event, tho provisions of sutiscction (e), milking these terms en-
forceable throu?h the remedies available for tho enforcement of a judgment,
hut retaining also Ihe unforceahility of them as contract terms,.aﬁply. This
represents a reversal of Iho palicy of tlie originid Y70 Act, which required
a Cchoice hetween "merging” the “agreement in (lie judgment nnd. retainin
its cltnrnrler ns a contract. Strong representations ns lo The undesirability o
such a choice, in Ihe tight of foreign doctrines ns lo the enforcenhility of
judgments, ns compared with contract terms, in this area nf lhe Inw, made hy
persons nnd grnolis whose cspertlsc entitled them to respect, led the Confer,
enci?, in 1071, to change ila former decision. . .

There still remains a place for agreements th* terms nf which aro lint set
forth in the drrrrc, if the parlies prefer thnt it retain the stnlus of a private
contract, only In this instance, the remedies fnr the enforcement of mjudg-
ment will not hr nvailnble, hot tlie court's determination, in the decree, that
the terms are nol unmnscionalile, under the ordinary rules of res adjudicate,
will prevent a later tucrc-stful claim of unconscionalillity. Such an agreement,
unless its terms eipressly so permit, will not tw modifiable as to economic
matters Qilier subjects, relating lo Ihe children, by subsection (b) do not
bind llie Cnurl , , _ . ,

Solan lion (f) nllows llie parties lo agree lluil Ih™ provisions os In main-
tenance and pro|,>«r|¥ division will not he modifiable or can lw modified only
in accordance with Ine terms of lhe agreement, even thouPh those terms are
Included in Ilie decree If the court finds that these are nol unconscionable, it
may Include them iu its decrrr. Tlie effect of Including In the decree a provi-
sion precluding, or limiting rmsliAralion of llw lerna resllectlng_ma|ntenanqe
nr projierty division it to make the decree nonmodiflahle or modifiable only in
tlie limited way ot to those Irma Subsection (f) thus permits llw Par<|es to
agree that their future armngrmenls may nol tw altered escejit In accord
with Iheir aé;rcs-_nwnl Such an a?reement matimlrrt'llw advantages ol care-
ful future (dunning ami eJiminnlr* uncertainties hosed on llw fear of wise
quenl motion* tn increase or decrease ihe obligations of the (Millie* How-
*ter, as staled in the subsection, this does not ali(dy to provisions for Ihe
squort, rt_uhaIK, or visitation of children

oncerning the effect ol a decree as a lien on llw property of llw tsaus»
against win*n It is rendered, llw Conference look ‘tw pinilion Ilial Ih# gen
efal taws of Ihe stale, na lo judgmecl liens, would apply Itowever. In juris
dictions with s|»ecial statutes res|<ecting tlw liens created hy decrees for
support, mainl.-riinrv. ami tiw like, rareé shosild Iw taken In prtfwrirvg Ihe
rejwater section md lu disturb jifnvieWiua tt is rlesirrxl lo retain

Alternotit* A o _

1 ISgrrioM 907. \Ihipoiition ol Proitrtly.]

2 @ In a |irnmling for dissolution nf n marriage. lrgal
3 separation. ur ili*|m*ilion nf property following a ilerrre of
4 dissolution nl maniage ur legal arjwraliun by a rnurt which
6 larked |h rntml jurisdiction over tlie alnrtlt spouse nr hrked
A jurisdiction In ilmimwc of llie pro|*rty. tlie court, without
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7 record to marital misconduct, shall, nnd in n proceeding for
8 legal Reparation mny, finally equitably nppnrlinu between the
9 parties the properly nnd assets belonging tn either or both
10 however nnd whenever acquired, nnd whether thu title thereto
11 iain the nnmo of Iie husband nr wifo or both. In making
12 apportionment tho court shull consider the duration of tho
13 marriage, nny prior mnrringo of either pnrty, nny antenuptial
H agreement nf IIm parties, tho age, health, station, occupation,
16 amountand sources of income, vocational skills, employability,
16 cstnto, liabilities, nnd needs of each nf the parties, custodial
17 provisioas, whether tho apportionment ia in lieu of or in nddi*
18 tion lo msintcnnnco, nnd the opportunity of each for fuluro
19 acquisition uf capital assets and incomo. Tho court shnll also
20 consider the contribution or dissipation of each party in tho
21 acquisition, preservation, depreciation, or appreciation in
22 value of the respective estates, nnd ns tho contribution of a
23 spouso as a homemaker or to the family unit.

24 (b) In the proceeding, tho court may protect nnd promote
26 [ho Imst interests nf [ho children by setting asido a |>ortinn
26 of tho jointly nnd sr|Mirntcly held estates of tho parties in a
27 sepnrnto fund or trust for tho support, maintenance, cduca-
28 tion, and general welfare of any minor, do|>endcnt. or incom-
29 |>ctent children of the parties.!

Alternative It .

1 [Smtmn 307. [Ditpoulion of Property.] In n proceeding
for dissolution of Iho marriage, legnl scpnrntion. or rium*i*
tion of proficrly following a decree of dissolution nf tho mar-
riago or legnl dissolution by a court which lacked |>enonal
jurisdiction ovrr the aliscnt spouso or larked jurisdiction to
dis|*>Mo of the profa'rty, the court shnll assign cm h a|KMiso*a
separato proierty In that spouse. It also shnll divide commit-
8 nity properly, without regard to marital misconduct, in juat
9 proportions after considering all relevant factors including:
10 (1) «<>olnluition of each spouse to acquisition nf tho
11 marital properly, including contribution of a spouse as
12 homemaker;

—~N oo TN

13 12! value of tlm property set apart to each spouse;
14 (3) duration of Ihe marriage; and
15 141 economic »ircomslancra of earli spouse when Ihe

M division of pru|*fty is to lirrnmo effective, including the
17 ilreMtaliililv of awarding the family home or Tho right lo
16 lie* thrsrlii for a rmsonalle |ieri«sl lo the having
't nic<dr of utv ihildreti.l

. . COMMENT =

_Alternative A, which is tlio alternative rerimimrinirtl rmcrnlly for mlop-
lion, proceeds upon liie* priiiciplo Unit nil thu property nf tlie sPouses,_ however
acquired, slioiild V* recanted ns assets of tlie married couple, nvnihihle for
(listribulinn nnionc_ them, uPnn coieddornlinn of llio various factors enu-
merated in suliscctiori (al). t will lie noted thnt itinuni; tiieso aro health,
vocational skills nnd einploynhilily of tho respective spouses and these con-
tributions tn the acquisition of Ihe nucts, including allowance for tho contri-
bution thereto of tim "honictnnkcrs services to the family unit.” This last it
a new concept in Anglo-American Inw. . .

Sulncction (b) affords n way to safeguard tho interests of lim children
against tho possibility of tho waste or dissipation of the assets allotted to a
particular parent In consideration of being awarded the custody or support
of a child or children. o

Alternative D wns included because a numimr of Commissioners from
communit Froperly stairs represented that their jurisdictions would not
wish to substitute, for Iheir own systems, the great hotchpot of assets created
by Alternative A. preferring to adhere to the dislin'-lion between community
property and separate property, ami prowdmgz_ for tho distribution of that
property nlonn, in nccrrdnnce with an enumeration of principles, rniemhlant,
so far as applicable, to thoso set forth in Alternative A.

1 Skction 308. [Mamtenance.] . _

2 (a) Ina proceeding for disaolutinn of marriage, Ie%al_ncpa*
3 ration, or maintenance following a dcc.cc of dissolution of
4 lio marrlago hy n court which lacked prraonal jurisdiction
5 over tho ansent sj>ouso, tho court inay %rant a maintcnanco
6 order for either spousc, only if it finds t

[ Ing maintenance: N _

8 (1) lacks sufficient property lo pruvirio for his reason-
9 nhto needs; and . . _
10 (2) is unable to supfiort himself through appropriate
I' employment or Is the custodian of a child whose condition
12 or drcumstanrcs make it appropriate that the custodian
13 not lie required to seek employment outside the homo.

14 (b) 'llio maintenance order shall lie in amounts and for
16 Perlods of time Ihe court deems just, without regard to mari-

at the spouso seek*

16 tal misconduct, and after considering all relevant factors in-
17 eIudlngi: o _ _
18 ) Iho financial rrsources of lho parly aeeking mainle-

19 nance, includingb.marital pregicrty _ap\»ortloncd to him. his
20 ability lo meet bis needs inriejienrirn I?/_._ and (lie extent lo
21 which a provision for sup\Mtr of a cliild living with tho
22 parlyincludes a sum fnr lhal |uirty as custodian;

23 _(.2% Ilie lime necessary to acquire sufficient education or
24 training lo enable Ilie kwrty aeeking maintenance to find
25 appropriate employmen



26 (3) tho standard of living established during the mar-

21 ringc,

28 4)tho duration of tho mnrringe; . -
29 6) the ago nnd tho physical nnd emotional condition
30 of tho 3ﬁouse .s.eekln? maintenance; and .

31 (6)tho uhilily of the spouse from whom maintenance
32 is sought to meet his needs while meeting thoso of the
33 spouse seeking maintenance.

. o COMME . .

Section 308 (nr) imlli <rives tim court tu order mninlcnnnco to either spouse
In three kind* o | ( _ |
tion; nnd (3) independent proceedings for maintenance following nn earlier
proceeding for dissolution of the mnrringo by a court which larked personal
jurisdiction over llie ulncnt spouse and thu* could not affect maintenance
(see comment lo Section 302 ({*>k In all three kinds of proceedings Ihe court
mny nwnrd maintenance only if both finding* listed In (1) and (2% nre ninde.
Thé dual intention nf this section nnd Secfion 307 is lo encourage the court
to provide far llm finnneinl needs of tim spouses hy property disposition
rather than by an nwnrd of maintenance. Only if the nvnilnhte property is

insufficient for the puiM>*c nnd if Ilm spouso who seeks maintenance is un-
able lo secure emldnYmrht appropriate to his skills and interests or is occu-

pied with cliild rare limy un award of maintenance lie ordered ,
Assuming Hint an nw.inl of maintenance is a Propnate under subsection

308(a), the standards for setting tim amount of tim nwnrd are net forth in

subsection 308(b). Here, as in 8rction 307. Ihe court is espressly admonished

nol to consider Iim misconduct ol a spouse during lim marr_la([]e. Instead, lhe

court should consider the factors relevant to Ihe iSsue of main

ing those lllicit in subdivisions (I)-(0).

1 Section 309. [Child Support] In a proceeding lor dia-
2 solution of mnrringo, legnl scpnmtion, mnintcnanco, or child
3 supimrt, Iho court mny order cither or both parents owing a
4 duty of so?|M|r_t to n cliild lo pnY nn amount reasonahle or
5 necessary for hia support, without regard lo martial miscon-
fi duct, after considering all relevant farlor* including:

7 ) Ihe fiiinncinl resources of 1ho child;

8 2) the financial resources of Ilia rusl idinl parent;

9 3) Inc standard of living Ihc child would have enjoyed
10 had Ili0 mnrringo not liecn dissolved, o
il (-1) lIn physical nnd emotional condition of Ilia child
12 and hi* educational needs; and _
11 (fi) the finiincini resource* nnd tired* of Ihc noncustodial
H  |Mimt.

ComMONT

This snlbrti ifim I»-I u< forth [hr rnmhtinn* urvl. r which a promt rme«

o duly  U)S>* I MM I'IOwililrt nllrcOng doth-* sd eu|r|*,rt nrtlir *U#-

proceeding*: (1) dissolution of mnrringe; (2) legnl separa-

enance, includ-

wimre in the Act, as well as in Ihc other statutes or tim common law of tim
State, rintimr, tim intent is merely to indicate Ilm factors which a court
should consider in settlng tho_nmount of suppori lo he paid by either tim
mother or tim father or Doth. The provision authorizing nil order requiring
either or both Parents tn puy cliild support permits tim rourt tn order tim
cuslodinl parent to cnnlributo to tlie clitd'r support as well, or to insure llint
property or payment set aside lo the custodial pnronl for cliild support nro
used for Hint purpose. "Child" inrludcs nny child recognized hy tha taws nf
llio stnlc ns "living” or "in being", nnd, also, o cliild by ndopli* ¢: TIm Section
authorize* thu isste nf cliild *UP|M|rt In Im raiseil ill independent proceedings
fnr dissolution of marriage or legnl separation.

1 Section 310. [Representation of Child.] Tho court mny
2 appoint nn nitomcy to represent tho interests of n minor or
3 dependent child with respect to his support, custody, nnd
4 visitation. The court shall enter un order for costs, fees, nnd
5 disbursements in favor of tho child’s nttornoy. Tho order
6 film" ho inndo against cither or both parents, except that, if
7 the responsible pnrl)é Is indigent, tho costs, fees, nnd dis-
8 0

hursennnts shnll bo homo hy the [appropriate agency].

_ _ . Comment_

This section authorizes Ihe court to apjioint nn nttorney In represent a
minor or dependent child in a proceeding for tim dissolution of marriage,
legnl separation, or nny other proceeding which Involves llm child's supinirt,
custody, nr visitation TIm attorney is nol a guardian nd litem for Iho child,
but an"advocate whose role is lo represent the child's Interest*, "llm section
intentionally does not author re the rhiid or his attorney lo lie IrnaH on tim
issue of wimlhrr Hie marriage of his parent nr parent* lias broken down ir-
retrievably. TIm appointment may lie made hy tlm court on motion of either
parent or’hy lim court on ita own motion. It"h rijmricd thnt lim authority
ﬁlven tim court hy this set lion will Iw cserrlsed ﬁrucatll in eonlested cases,
hut inro nr unusual circurntlatici-* may make Ihe nppohilnwn’ appropriate
in foimolly uim untested muliers.

21 Cse%tlon 311 [Paymentol Maintenance or Support to
ourt.
3 (a)lhmu Ha own motion or UPOH molion of either pnrly,
4 tho rourt mny order nt any Iltno that maintenance nr nupport
5 Ray_ments Ire’'mado to tho [rmerk of rourt, court trustee, pro-
6 hntion officer] aa trustee for remittance lo the [icraon en-
7 titled In receive tlie payments. . .

8 (i) 'Nie (clerk al court,court trustee, probation officer]
9 shall maintain records |_IStIn%] tho nmount of pnymenU, the
10 date payments are required to lie mnde. and the names and
11 addrrtwes nl the Junties niTcrted hy the order.

12 Cc) The parties oflceled hy the order shall inform Iho

17



13 [clerk of court, court trustee, probation officer] of nny
M change of address or of other condition that mny afTect the
15 administration of the order.

16 (d) If npnrty fails to mnko a required pnymoi t, tho [clerk
17 of court, court trustee, probation officer] shnll send hy regis-
18 tcrcd or certified mail notice of the arrearage to tho ohligor.
19 If payment of tho sum due is not mndo to the [clerk of court,
20 court trustee, probation officer] within 10 dnys after sending
21 notice, tho [clerk of court, court tnu.tec, probation officer]
22 shall certify the amount due to tho [prosecuting attorney].
23 Tho [prosecuting attorney] shall promptly initiate contempt
24 proceedings ngninst the obligator.

25 (e) Tho [prosecuting attorney] shall assist the court on
26 bohnlf of a person entitled lo receive maintenance or sup|>ort
27 in all proceedings initiated under this section to enforce
28 comﬁliance with tho order. Tho person to whom maintenance
29 or BUpport is nwnrdcd inny also initint? action to collect
30 arrearages. ) . .
31 (f) It the person obligated to pay Biipport hns left or is
32 beyond tho jurisdiction of tho court, tho [prosecuting oltor-
33 ncy] mny institute any other proceeding available under the
34 laws of this Slate fnr enforcement of the duties nf support
35 nnd maintenance.

Comment

This section cilnUlshes n proceduro for payment of rapport or mninte-
nhire online through nemul officer ami (or enforcement liy llio appro&riate
Bnaccutin attorney. *Hn* aeclion ia modeled nn ainillar provision* fn North

akota, Wleciiiuin. and other atate* ami ia Intended In make ii«o nt the
stain's remedy nf civil rnnienipt a* an cfTrctivo device for Ih* enforcement
of oupport ami iiiainti'iianri< tinder subsection (f). llm [>rr*nn In wimm a
decree (or maintenance nr *upltot| ia awarded alar, mny inilinlo action to
collect arrearage* In llda action llio person might lie n'pieaenlail hy per
sutinl cuuincl, hy n legal aid society nr otfior piddle n?i-in-v, or. try n "lriend
nl the cnurl", ncanvtwml liy Ih* tinifnmi lie*iprmal Enforcement ot Sup
[M>rt Act  Sulrw-ilinii It) correlate* Ilda Fruceduro with [h* Uniform He-
ciprmnl Enforecroeot id Support Art an limt eafntrrttwnl ran Im nhlalneil
even llxnigh The oMigof I< lieynnd Iim )oii*dirlian rl Thr mutt

1 Section 312. |Au/gnmrnfs.] Tlio court mny Orrlcr the
2 ponton ohligalcil lo pay support or nuiinlcnniiro to moke nn
3 assignnit'til ol n part of his |teriorlic earning* nr trust income
4 to Ihe |WKOM entitled In recelvo tho paynvutts. The assign-
li mont is hinding on Iho employer, trustee, or other payor of
6 the fund *2 »<ekr. after service upon him of noliro thnt it has

| been made. The payor shall withhold from tho eamingg or
g trust mcome.Payable to the person obllgated to support tho
9 amount specitied in the assignment nnd shnll transmit tho
10 payments to the person specified in tho order. Tho pnyor
11 mny deduct from each payment a sum not exceeding [$1.00]
12 ns reimbursement for costs. An employer shnll not discharge
13 or olhcnvi.se discipline nn employee ns n result of n wago or
14 sninry assignment authorized by this section.

Comment

This arctinn is modeled on siniilnr provisions in Wisconsin an i California
nnd provides nn additional method of assuring Ilint obligation', tor support
and maintenance will lie met when due. Tho Section goes Iwyond dialing law
in authorizing on assignment nt trust income ns well ns periodic rnrnings.
In states which permit spendthrift trusts, for purposes of support nnd m ain-
tenance, to lie attacked, this section will also npply to spendthrift trusts.
Each stnto should insert in (lie bracket tlie sum it deems sufficient to meet
tlio coat to tha pnyor of deducting the sums duo from each payment. The
validity of the obligation imimsed on the payor of funds is clearly supported
hy analogy to garnishment, nnd to cases such ns D ny-”l’i“ nghtlng‘ Inc. u.

M inourl, 312 U.S. 421. W1 I.Ed. 409. 72 SC 1. 40'. (10.r.2).

I Sketion 313..é/t|_formry’g.Fee*:] Tho court from time to
2 time after considering the financial resources of both parties
3 may order a pnrly to pny a reasonable nmount for tho cost
4 o tho other pnrty of maintaining or defending nny procecd-
5 ing under this Act nnd for attorner's_fees, Including sums
6 for legal sorvices rendered nnd costs incurred prior to tho
7 commencement nf the proceeding or nftcr entry of judgment.
g Tlio cuurt mny order that the nmount ho paid directly to tho
9 nttomcy, who mny enforce Iho order in his nnmo.

Comment

T he piif MMH- ut this section is lo nulhoriro |lhe pnvm*nt <> rosls and a
rennnnnhlr fee liy one pnrly to llie otlie* party's attorney It tlie rourt, alter
considering the (iunlirinl resources nvniiaWe to kl |par|ies. determines the
order to Ilw necessary 'Hie sertinn eilrnd* aollx.rily to nteke several ordnrs
for costs and fees nl digerrnt stages of |he proceeding*, and permits an

attorney to enforce the order directly.

1 Skction 314. [Decree.1 . _

2 (n) A tintec nf dissolution of mnrringo or of legnl itcpnrn-
1 tionin finnl when entered, subject lo Ihe rhght nf npitcnl. An
4 np|*cenl from tho dccreo of dissolution that does not chnllcngo
5 tho rinding llint tlio mnrringe U irretrievably broken tines not
6 delay llio finality of thnt provision of Iho decree which dis-
7 solves Tho marriage beyond tho limo for npirealing from thnt



8 provislion, nml either of the parties mny remarry pending
appent. o

10 (h) No earlier wnn G months after entry of a decree of
1t legal scpnmtion, the court on motion of either party shnll
12 convert the decree to a decree of dissolution of marriage.

13 (c) The Clerk of Court shnll give notice of ihe entry of a
11 decree nf dissolution or legal separation:

15 (1) if the mnrringe IS reﬁlstered in this_Stnte, to tho
16 (marrla%e license] clerk of the [county, judicial district]
1/ whore the marriage is registered who shnll enter the fact
18 of dissolution or separation in tho [Registry of Marriage];

or
20 (ﬁ) if tho mnrringe is registered in another jurisdiction,

to tho appropriate official of thot jurisdiction, with the re-
22 Ipiest that lie enter the fact of dissolution in tho nppropri-
23 ate record. _ o
2t (d) Upon request hy a wife whoso marriage is dissolved or
26 declared invalid, the court may, nnd if there are no children
26 of the parties shnll, order her maiden nnmo or @ former name
27 restored.

Comment

Nubaorlion (n) nlc.lii.liri inlrtlix-iilory pcriodi In Ilmae alnlta which have
Ilicm . T1k* ilccrcn 0| <liM»luli>>n nr ar|Mirntinn will In. effective when cntcrnl
iiihjcct In Iho right of ii|>]Jlieul Tho second oonlonro «>( siiliacctlon (n) ii in-
I1fmini In nullm fiio nn nli|lM'itl front N decree of dissolution which doe* not
rhnliciiK f Hi" decree inmfor ui il ii Kurd nn a Undine Unit U.o marring?* ia
iirelricvntcly broken fn anrli rnw-a, #1111"! |>*ily ia fre« In remarry a* annn
ua lho lime fnr Inking nli|[>e.d Im* rspired, deipiln Ilm f.act that an up|>eal

w hich ibni tint (liallciign tlie dissolution may Im ‘tending

Hulmrclion (h) prrmlla either parly lo n proceeding for legal acparatinn
lo move, aii monitor after entry of tha decree, lo convert Ilhe decree of legal
arparnllnn into a decree of dissolution of marriage Thp aeclion dnea not au*
(In.m e Ilm court lo deny Ilho molinn In aurh rniri, Ilie court will enter Ila
order Ilmt Ilm original decree Im deemed a decree of diaaolulion of marriage,
aa of Ilie dale Ilie million fur convertinn ia made.

Nutwcclion (c) establishes a prorcd ire fnr Ilie rrgiatralinn of a decree nf
diaaotnlion nf marriage or of legal .par.illnn In Iho place where IIm mar-
riage waa originally rngiilered Th punmae nf thia aulxrcllon ia lo aid In
Il'm often difli. ntl pmUcm of ptoxng whether a marriage has (men larmi-
Mini

Sulnn linn Id) rtprr-nly aullioriira rralnralloli nf IIm maiden name nr
any f.uincr nniiM. of n wife, iilm,o dissolution ol n tonrrioge or declaration nf
ila Inrnlixlily I, Im Imller niillinlily, thia |[m wrr riiila in Ilie dH irl willm ol
tilirm pioviiion Iliinkrn e ffernkeo, 351 111 1w , wo 11k u); it, V ||, 103
N J Huprr 24.210 A 2d M | (IMs); /ley > Hay. 117 ore 150. 1 1( 2d 123
11010 larimnn « I hamlry. m fis w 11 414 (T"» 0 *. App 1074) Thia

provision rniMivri nil d-mirl lo Jiidh lal Imw»r W Im Ilirf IIm pmvlaiort aa to

Uio power being exercised "upon request by tho wife’ precludes action by tlie
court upon ila own inliiativo in a proper instance mny l:o n maltor for judi-
cial construction. One ill-reasoned opinion ao holda,.na lo the words If Ilio
wifo "no desires. Terrell v. Terrell. 352 s. w. 2d 105 (ky. 1901). Tlio les*
preemptive language of Ibis provision, in connection with Ilio general prin-
ciple of Uio Act that Uio nilea of prnctico alinll govern proceduro generally,
point to tho conclusion that, in an appropriate instance, Uio court might
excrciso a proper judicial discretion to ordor restoration of nomo without

w ifely request.

section 319, [Independence of Provisions of Decree or
Temporary Order.] 1l a pnrty /nils to comply with n provi-
sion of n decree or temporary order or injunction, tho oblign-
tion of tho other party to mako payments for support or
maintenance or to permit visitation is not suspended; but ho
mny movo tho court to grunt nn appropriate ordor.

o Gl B~ QO

Comment
Thia aoction ia intondrd lo okoliah aclf-holp remedies, now all loo common
In family litigation, whorchy one parly withholds support or maintenance
payments lo forco tho other pnrty lo comply with visitation orders nnd sice-
versa. Disputes of this kind should 1> settled by Uio court. The "ho" in the

last clause of the section refer* to (he "oilier parly.”

1 section 310. [Modification and Termination of Provisions
for Maintenance, Support and Property Disposition.]

(n%Kxccpt ns otherwise provided in flulikcctiun (f) of Sec-
tion 06, tiie provisions of nny dccrco respecting mninto-
nnncc or support mny ho modified only ns tn instaliments nc-
cruing subsequent to tho motion fnr modification and only
upon a showing Ofchanged rircumsinnrcs so substantial and
continuing os to mnke tho terms unconscionable. Tho pro-
visions as to property disposition mny not 1)0 revoked or
10 modified, unless tho court finds the eiislcnco of conditions
11 (lint justify the reopening of n judgment under (ho Inws of
12 this stnlc.
13 (I>)Unless otherwise agreed in writing nr expressly pro-
ldvided in Iho dccreo, Tho obligation to pay futiiro maintenance

is tcrminntcd up n the death nt either party or tho remnr-
16 ringo nt the party receiving maintenance.
17 (c)Unless otherwise agreed in writing or expressly pro-
18 vided in IIm decree, provisions for Iho supimrt of a cliild are
19 terminated hy emancipation nf thn child hut nol hy tho death
20 of n parent obligated tn supfmrt the child. When a parent
21 obligated to [Miy aiggmrt dies, the amount nf supimrt may Im
22 modified, rc/okcd, or commuted to a lump aunt payment, to
23 1ho extent just mil appropriate in tlio rirvumslanros.

4
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Comment

Sulmcclico fn) mnkin each im P-llm anl under nn order for periodic support

To avoid indefinite delay in iho jclllcment of c.stnles, (here may lio modi-

fication or cvmruutnlion (o a lump sum puymecnt "lo tho citent just and up-

rnmiuloiia. it final nnd nun-inodifinhtc when it fnlli due. 'I’'lie ncerurd install- proprinto in tho circums tances. “ Any ponon iulereslod. including a

luculs canno t bo modified retroactively, and future inntollmenls can lie modi-

n nliornoy for tho child (Section 310), may move tho court for tho appro-
SUl urt |uS| mh |ynde 181 118. p181 45 |.1Ccd. 810, 21 S.Ct. 5.15 Pt |V
(11)01). are v. ol al’e 218 U.S. I, 61 M id 005. .10 SC 1. 082. 28 I-RAN S Custody
:;mss cz'r0 j37 .1C57 [A 2|01|t (11(;:0)|ollmnl;ber d !Iﬁ:’f}:froél“]:li 37277. TJO sM i2d21.) 8020. % SeCtlon 101 [JUFISdICtIOﬂ Commencement Of Proceed
future ins;allments nre en(lilled) to full fa‘i’lh and credit, hut nl Ieyasl one slate 3 Acourt Of thIS Stato Competent to deCIde Ch||d Custody
ourt has dune so ILI/I[it & lLighl, 12 111. 2d 602, 147 N. 1i. 2*1 34 (1058)) and 4 matters hnSAUrISdlctlon to tnnko n Chlld CUStOdy detcrmlna
nother state hns extended voluntary recognition to future installments 5 tlon h Inltl | Or modlflcatlon decree |f
IWorthlcy n. Worthley. 44 cal 2d 465. 283 P. %d 10 <1056)1. See the com - 6 thls Sta|e (I 1S the home Stato Of tho Chlld at the
ment to Section 300(d) wilh respect lo international enforcement. 7 t|m0 Of Commencem nt Of tho proceedlng Or II) had |m]
[Eeept e (0 doses. NEOIpOTAUNG (e R0Teem ent ol Ine parles. pro: §  tho child's homo stato within C months before commenge-
ed. e the nerean cestig maddieasion mast enow et trean saners nove 0 ment Of lio proceeding and tho child is absent from this
changed sinro tha dale of the original otder so that lhe order is unconscion- 10 Stnto CCnuSO Of hls removal Or r0|cnt|0n by n person
able at the lime |he motion is mndc and will continue lo lie unconscionable ]1 Calmln% | S Custo Or Or Other renson and a arent Or
unless modified This strict standard is intended to discourage repeated nr 12 person Ctlng ns ercnt Contlnues to |IVO |n thls tale Or
L s 13 [2) itisin the best intercf of tho chid thit a court o
TR D SN 14 this Stato assume&unsdmtlon because (1) the child and his
Wmder the laws of e sinle There s no intention - change this law 11 the 16 parents, or the ridld nnd at least one Contestant, ... m
judgment was tendered by another stale, normal full faith nnd credit law 10 a”fnlflcant Connectlon Wlth thls Stale and ﬁ]) there IS
would allow it to In reopened In tlie forum stale if it can lie reo|»ned under 17 avallable In thls Stato Substantlal evldence CO Cernlng the
e davs ol he rendering siate 18 child's resent or utnro rare, protection, (mining,” and
Hulwcition (b) nthorltes Ihe parlies In agree in writing nr llw court « 19 persona re IOﬂS
pnnido in tin- di-ctcc [Imt malntenance will continue lieyond Ihe death of lhe Yl S|caII resent in thIS Stato end (|)
olilignr or lie- remarriage of Ihe obligee .. Ihe xIscnm of surh .. agree- . M1 | b d YD
m|er|t0r pr<|JV|5|on |fn llie decree, this section sets Ihe lemiliuillnn > *(+ for llie 5 513 rg%nﬂah?rrfll I?Qreatme |0| hEI-ltS |ﬁcré%c%ﬁ§l%t|gda?oeg?er enct
*litigation 10 »ay Tuture malntenance
Sulwectiou (c) i« ili-sigm < In permit tin- parties lu ngtre In writing or llie 23 med wilh mistreatment or abuse nr |S neglected or do-

4 ltendenl or

0 | E4 (? no other stalo has Aurlsdlctlon tinder pretrciw
0 a|I a sull Iantlalla/ I accord ntéa wilh Para raphs J
[ 42) or <3 ?r an thers -Ite Nas declined IClee
8 d|r||nn on Ilia ground that this Stale s Ihe Mmore a
8 I%nale forum tu determine nislody nf Ihe child, and

1
Lo
3

4

5

Court o provide ill the tlerree lIml [he oldignlioo of rnrli Parent tn support
ll-e child will rileial Is-yoml tlie rhil.l's emancilialion nisi In |iennit Ftrrnls
miorrasion of a legal scB(MraIKm or dissnlulion of marriage. In agree llial lire
child supieul provisions of llie decree will terminate npe llie death of a

lorient wim les provided for llie child In lds will In Ilie elwenee of such an
at};reemenl or provision In tlw ilccree, llils section terminates llie i-idigalion
uf a imrenl In'sulifsirl arldld, only iijsmr Ilie rhilirs rmanrij«stloo Tlw par

2
2
)
2 M
2
/1 )
m1's ili-alli ibo-s »>4 term inal* lw Tldhla rigid In aup[>ort. ami llw court may %
3
3
3
3

5
Pro
In Ids liest mterest lItat [lie court assume APHS Ict 21
|rept under paragrapns_ (3) no W nrrllnn

a) nylca gre?]nce In this Stale of [Ilto child, or of the
h one of the contestants, 15 not alone sufficient toenn- .

far Junsdlctlon on a courtof this State to make achild  cue-
today determination.

iiMke an alrprupiinin tinleg ealalilsldng llw «44icaln.ii nf llw_di-rret.il par-
rot's estate lo llw rlold Hrciion 316‘ ), read In cunimrtnwr with Ksrlion 300,
aullmures n *iipv¥il otiler against lw rslale r-f a [*otrnl wim ho-| rrrrival
||ro|W|IV or llw rldld s summit If llial prntwrtY wns rvd artirollv used for
llw child's support or did red accrue lo llw rld

IMtrfll's iballi

d e Ist*fil by virtue nl Ihe
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36 (c) Physical prcscnco of tho child, whilo desirable, is not

37 n prerequisite for jurisdiction to detcrmino his custody.

38 Fd) A" child custody proceeding is commenced in tho

39— [--mrmereeeees J court: N -

40 (1)hy n parent, hyfiling apetition

11 i) for dissolution or hbj| separation; or o

42 (i1) for custody of tho child in tho fcounty, judicial

ﬁ district] in which ho is permanently resident or found;
or

45 (2)hy a personother than aparent, hy _finnP a petition

46  for custody of the child in the [county, judicial district] in

47 which ho ispermanently resident or found, hut only if “ho

48  is rot in tho physical custody of ono of his parents.

49 (c) Notice of nchild custody proceeding shall he given to

50 the child's parent, guardian, nnd custodian, who may ap|M?ar,

51 ho hennl, nnd file a responsive pleading. Tlie court, upon a

52 showmg of good cause, may permit intervention of other in*

53 tcreatcd parties.

Comment

The provision* of th* Act com -if custody adjudication aro integrated
w itli tlm provision* of Ilm llnifor hil.l Custody Juriadiction Act, prom ul-
gated liy llw Conference in 1000 TIm latter Art dealt with judicial juriadic-
lion lo adjudicate a cuatody rata when more than one alnlo ha« an Internal
In llta litigation TIm Uniform Marriage and Divorce Act govern* Illto suit
atanltve ami prutrdural at|lirct* of cuatody adjudication once the court ha*
detitUd that it can and ahould hear |lhe rate on Die merit* .State* considering
lint adoption nf th * Art tliould alan conaider adopting lit* Uniform Child
Cuatidy JuruUdiction Art If that Act It adopted in tit* atate. sutwccli rta
(a), (li) and (c), wliklt ara intended to track Ih* intrratat* jurinlictinnal
section* of llaat Art. ilem Id tw om itted, and Ilia remaining tuharetion* ahould
Ij* reUllrrrsl, ncconlingly.

I h* court aulhurtrcd to Itrar cuatody rate* hat not tieen identified In many
alalea lit* legialalure will want lo conaider Ilie rsbiMialimenl|l of a family
Court fnr lllea* pu,lw*r*. In either alale* (It* trial rourt of gen«tal juriadic

lion will tie named

fiutnection I1d) nu.ea an Important distinction lielwren cualrily diapulea
conunrnrrd by |[wtrnl* amiHew ,..rumen,cd hy actme oilier (wtaun Interested
In a particular child A iiitlw ly proceeding it CeU ltaironlaulotitalically wlwn-
ewt one ,J llw Jiarrnl* Ale* for a dissolution of legal »r|*>raliun umler I'art
(NN Al*o. a laarreil may u-minrm¢t a ruahdy proceeding w ithm | Aling a
I<*tiliu«i (nr diawJoikai or legal aefurrallon Un lit* oilier Ivtad, aoliarctioii
(d) 11) make* it lira! 111*, if HW d Ilw |taeeeita liat pl.ta|eal niatialy ol ill*
rtiHd, a mm | ai»nt may w>4 lutng an action to eontrat Ilial Jiar*nl'* right lo
continuing c**»t>»le w aist Ilw "Inat Inter**! of the rfatlil” *lamtard of fierte a
403 If a mm laareal (a ci-tnd|[Mienl or an aunt »t untie. |[*ihalis| wanU to
acquire oniah. Iw nenloamcare puw-ee»ling« umb-r Ilw far more etringeot

staoilard™* |U[ inter,, winai |[Hm M nl in Ilw lyikal Juvenila Cant Act In

short, this subsection hns liccn devised to protect the "parental rights" of
custodial parents nnd to insuro that intrusions upon those rights will occur
only when Ilie enre Ilhc parent is providing tho child fnlls short of tho m ini-
mum slandnrd imposed by the com munity at large— the standnrd incorpo-
rated in the neglect m delinquency definitions nf tho slate's Juvcnil Court
Act. Once custody proceeding is commenced, tho court ahould ho nhlc to
hear tho viows of nil interested persons; Subsection (d) therefore authorizes
tho judge to Jiennit Intervention by relatives who would not hnvo heen nl.

lowed to commence un action.

1 section 402. ... Interest of Child.] Tho court shall do-
(ermine custody in accordance wijth tho host interest of the
child. Tho court shall consider nil relevant factors including:
(1) thewishes of tho child's parent nr parents as to his
custody;
2) thowishes of the child as to his custodian; .
&3# tho interaction nnd_interrelationship of tno child
with hia parent or parents, his siblings, and nny other per*
son who mny significantly affect the child's best intcre.it
(4) thochild's adjustment to his home, bcliool, und com -
il munity; nnd . L .
12 (5) themental and physical ncnith of nil individuals in*

volved. )
14 Tho court shall not consider conduct of n pro>osed custo*
15 dinn thnt docs not affect his relationship to tho child.

Comment

Tills section, **erptlng tlw* last sentence, is designed lo codify dialing law
in meal jurisdiction* It simply stale* that tlio trial court must look to a
variety of factor* lo determine what I* th* child'™ bc«t Inter**,1 1Illio dvr fac-
tor* mentioned tlwciQc*Illy ore those moatcommonly relied upon In tha appel-
late opinion*; hut (lie language of tli* section moke* it clear that the judga
nee,) nut ha limited to Ilie factor* specified Although non* nf Ilie familiar
presum ption* developed hy the cat* law are mentioned here, the language of

Ih * section is ronaiatent with preserving such rules of lhumh. Tlw preference

for Il'w motlwr aa rualndiae of young children when all thing* are equal, for
sivm ple, 1* simply a ahnrtliand method of «ipresninx tlw heat Interest of
children— ond | r* section enjoins judge* to decble nnlidy rase* According
to lliat general standard The sam?®* analysis is appropriate lo Ih* otlwr com -

mon presumption* a parrnt I* usually preferred to a non-parent; tlw ratal-
Ing custodian i* usually preferred to any new custodian bemuse >4 Ilw
inlerrtt in assuring continuity for Ilw child; preference |* usually given to
Il'w rutlulian clearn hy agreementotlh*parents In tlw rase of modification.
II>» re it also a tpecillr prositlon designed lo foster continuity <4 custodian*

and discourage rlisnﬁf fiee Section 400
Il

Tha U*| sentence Ml llw section change* Ihe law in lima* aisle* which cun
Unu* lo u*e fault notion* in custodg adjudication There is no reason lo
eewuurage [mulres fo *py nn cecli other in order la discover marital (meat
commonly. srausll misomduct for un In a ruatnly ocitral TIiU provision
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makes it clcur thnt unless n contettunt ia nhlo lo provo thnt the parent'* be-
h ior in (net ufTocts his relationship to tho cliild (n standard which could
seldom bo met if ITho puront'* behavior hns boon circumspect or ut known to
tl child), evidence of ch lielmvior is irrelevant.

— e e
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section 403, [Temporary Orders ]

(a) A pnrty to a cuatody proceeding mny movo for a tern*
porary custody order. Tlio motion must bo supported by nn
affidavit os provided in Section 4 0. Tho court mny nwnrd
lempornry custody under tho atandnrds of Section 402 after
a henring, nr, if there is 'to objection, solely on the basis of
Ilio nffidnvits.

(b) If n proceeding for dissolution of mnrringo or legal
separation is dismissed, nny temporary custody order ia
vnented unless nopnrent or tho child's custodian moves that
tlio proceeding continue ns a custody proceeding nnd tho
court finds, nftcr n henring, thnt the circumstances of tho
pnrentn nnd tho I>cst interest of tho child requires thnt n
custody dccreo bo issued.

(c) "If ncustody proceedrn? eommoncod in the absence of

etition for dissolution of marriage or legal separation
under subsection (1) (i) or (2) of Section 401 Is dismissed,
nny temporary custody order is vacated.

Comment

Sulwcctlon (n) encourages trial courts to Issuo lemimrary custody onhtrs

w ith o
« trau

direc

ut formal hearing whenever possible. Since the henring Itself may bo
m atic event for both parent* (anti therefore for their rhihlren i

tly), Uio IHal court it notlioriird In make temporary orders on tlie basis

ot affidavits nlone unlevs one ot lhe parties flies formal nhfccthm to thnt pro-

cedure. In most rases, it Is eilierled thnt trial judges will award trm por'ry
rsluly to tlie raisling custodian so as to inhiim ire disruption for Die cliild.
Suhneclinn (Is) stales on Important principle designed lo fiwler values
supporting family privacy. If a petition for dissolution or legnl separation
is dismissed voluntarily, thcro is no reason fur Ilie Court to hold a special
hearing ami make a »|<erinl (and ertraordinary) finding before making any
sulw Untive oislr«ly ihs isiiui In most rases, then. If Hie dissolution petition ia
dism itrnsl, the parties, whether it nol they reconcile, will determine fnr lliem -
selvss who slandd Is- Ilie child's custodian |If Ilia child's rirmmslances war
rant rn fur his physical nr emotional security, Ilm standard fnr men
tounily intervention eiptreaeri in Ilie slat*'* Juvenile f'ouit Art should Iw

the measure ap|*lirri lu tim family Tha divorce court can always alert Juve

sirt nr Welfare department staff ie'orm ally that a pruMrtn may eilst

swrmorr o (i [Interviews o

(a) The court may interview the cfiilsl in chamber* to
avertnirt liter rliiM'a" wishes os to hit cuaintlian nnd tu to
visitation ‘'llm mutt may [icrmit counsel lo '« present til the

A

5 interview. Tito court shnll causo a record of tho Interview to
6 ho made and to ho part of the record in tho case.

[ [gb) Tho court may seek tho advice of professional per-
§ S o ncl whether or not employ _try the court on n regqulnr
9 afrs The advice ?rven shnfl He in Writing end made avail-
10 able by the court To counsel upan request. Counsel mny ox-
E t%m(r:rguos a witness nny professional personnel consultéd hy

Comment

This section, and Ilio two which follow, nro designed to permit tha court
to make custodinl and visitation decisions as inform ally nnd non-contenliously
us possible, based on ns much relevant inform ation ns can be secured, while

preserving a fair hearing for all interested parties.

It ia often important for tho judge to discover the altitude* and wishes of

tha child, and there Is no reason lo subject tho cliild to the form ality of tlie
courtroom an d the unpleasantness of cw M -einm inittion. This provision does
t q D judg t o] m it nsel to be present at the interview, but

be must make some kind of record of tlie Interview (using a court rcl|>orier

a tape recorder) so that counse I (or all parlies will hnve aeccas to tha
suhstanco of tha interview. Similarly, the judge mny <call informally on
eiparta in a variety of disciplines without subjecting them. In Uie first
instance, to |lho formal hearing prorte* Out Um eilieria' advice sliould be
vailable lo counsel for the parlies so that the judge's decision will not lie
hnsed on secret inform ation; and the parlies sliould lie niJs lo einmlIne Die

expert ns to Uie substance of li'i advice to the judge.

1 Section 405 [Investigations and Reports.]

2 & ) In contented custody proceedrn%s nnd in othor cus-

3t grocee Ings U a parent or_tho ¢hild's custodian so ro-

4 quest tho court may order an investigation md roport con-

6 coming custodial arrangement* for Iho child. Tito mvcstrga

6 tion and rc>ort mny Ho. made 3/ (tho court «odal service

[ agency. Ihc stall of the juvenilo court, tlio local probation or

fi welfare department, or a private agency employed by tho

9 courtfor thn urpose),

ﬁ) In 8 9 1 report concernrngar}:]hrld (he rnvoatr
ator mny copsult any. person who may have information
aqrout th hrd anrf1 h/ra potential custgdra arran ement*,

13 Upon of llw court tho rnveatrg?nor may refer the child

14 {0 professional permnnel for diagnosTs, llio Investigator maY

15 consult erIs and obtain mtormatron from medrc ay/h

16 alrir, or oth er elfiert rﬁ)ersonswo have serve the chifd in

17 tho él\/lat without obtaining Ihe consent of Ihe parent or tha

18 child* custodian; Inst tw" child's runaent must tw obtained



if ho hns reached tho nPo of 16, unless tho court finds thnt ho
Incks mental capacny 0 consent. If tho requirements of aub-
section . (c) nre fulfilfed, tho investigator's report mny bo ro-
cel d| evidence nItet]rﬁln%]

Im court shnII mal nvest| ator's re|>ort to coun-
scl nn o nny nrey not reRresente Xcounse nt lenst 10
dn?/s prior tote nring. The investigator shnll mnko nvail-
ble fo counsel nrd_ to Any pnrty not reﬁresented by counsel
tho mvcsﬂgntors file of Un der%n g dnth, nnd reparts, .com-
plcle texts” of diagnostic reports made fo_ the Investigntor
pursuant to thep VISIOﬂS Of subsection. (b), nnd the nnmes
and nddresscs of nil ;[)ersons whom the investigator hns con-
31 suited. Any pnrty to tho proceedm% may cnll the investigator
3 nnd any eson whom he hns consultéd for cross-oxnmina-
33 tion. A'p nr¥]mny not wnivo hia right of cross-examination
34 prior to tho henring.

é)kpoo~qcngn#aoohahac>h3

Comment

T lw Act steer* a middle coune between those court* which prohibit a
cuatody Investigation unless both parties stipulate lo it and those statutes
which permit Illie judge to order an investigation In every case. Il Is obvious
that custody investigations, whether made by a member of the court's staff
or by a public or private agency employed for that purposa, ran be uaeful
aids to tlm court Put mint custody dispositions are consensual decisions of
the perente, and there Is no reeson to perm it the judge to order on investiga-
tion In auch cases unless one of Ilm spouses, "Ithough agreeing to tim dis-
position. wenla tome further Inquiry tnede Under theso circums tances, the
ourt ran order on Investigation even if the other epouse opposes It Sim -
ilsrly. In contested cases, where the judge’'s need for Independent Investiga-

tion 1* greatest, a custody study can Im ordered even if both epoueea ore

Tlm provision* of subsections <b) anil (c) detail the procedural aspeefa
of custody InVGStlgatlonS and report* They assure that Investigation* wtlt
be conducted with due regard to fair bearing values, while encouraging

Investigators lo prOVide accurate information lo the court
ction 49. \llcarings.) T
% S 8m|oth procee(qlngs »hnll recelvo priority in Ircing *ol

tr ami ot er e«| -me* Incurred by dny fieraon whno
preaerii ¢ nt b hc.l |r|ng llie court rlrem™* necessary to dater-
ine Use* Irv 1 inlrrmt of tiw- child

(c) The court W|thoutajury haII deten tmequnlmn* of
rami fart. If Jt finds th atagu lic eantq ag/ delyi-
n | ay €I

]

% for! k/ 1 l'] e C urt mny fn« as coala the fa ment of ncretnar
0 prea

7

I

mi
0 hr
mental lu tlie rhihl'a ket inlcreal tho rourt t duile the

11 public from a custody henring, but mny admit nny poreon
12 Who has a direct nnd legitininto intereSt in tho particular
13 ensq or r}] gmmate educational or research interest in the
if WOl B SO s it toprotect. thochild
e court fin s it necessary toprotect thochild's
Wc(t?rgro thnt tho record of nny mterwrzw % ort, Investigation
17 or testlmon}; In ncust0d¥ roceedlnq bu kept secret, the court
18 mny mnko nn appropriate order sealing the record.

Comment

Tills sc-clion further details procedural aspect* ol custody hearings. Sub-
section (c) changes tho low in those ste'ee which now permit n jury to
determine child custody. Sulisectlon (d) authgrises |lhe court to protect lhe

(tf d tlint

child by preventing unnecessar y publicity |If coling Ilm recor d

'ta eeeeeeee y for Ilio child's welfare. Although this authority restricts access
Opuhllc records, the evil of lim itation is de-trly outweighed hy 1lhe public

Interest In tho protection of children

Skction 407, [Vuifa/ton ]

(ag A parent not granted custody of tho child in entitled to
rcasonablo visitation” rights unless tho court finds, after a
hearmg, thnt visitation ‘would endan%]er seriously the child's
physical, mental, moral, or emotional health,

b). The, court mny modify an order granting or denP/m?
visitation rights wheriever modification would sérve tho lies
intercut of the child; but Hie court sbnil not restrict a par-
cut's visitation ri:hla unless, It finds Hint Ilio visitation would
endanger seriously the child's phyaicnl, mental, moraf, or
emotional health.

—
SOQDOO\IOO_&CAJI\)H

Comment

With two Important eirepl'on®, this sertion stales llw traditional rule fnr
visitation thts Ths gsnsral nil Implies a "best Interest of lira child"
standard Although lit* judge sliould never compel lire noncustodial parent
to visll tha child, visitation right* should tie arranged lo an eslenl and In

a fashl.n which suits tha child* Interest rather than Iho Interrsl uf eillier
Iho custodial or noncustodial parent The empirical data on post divorce
living arrangements suggests Ihal, if Ih* judge can arrange visitation wilh
a minimum of nmlret, most partles will eventually reach an smsntmIsIM i
'nd th* bitterness arcnsnuonylng Ihe divotc* wilt gradually f»1* live an lion
does make clear, however, that th* >mi<# must imld a treatm% ami make an
estreardirvary fmdmg to deprlve the Ronnnliillrl parrot ot all visitation
lights To precliele visitation rvsngrlelety Ih* fudge mu*| fir*l that visitation
would emlengv r “seriously lit* fluids phr3|eo| mental, newel, ot emotional
health” These siolt arg intemlrvl la uesh with ithrr uniform legislates!
New Uniform Juvenile COUIT Art. Hertiosi 41. Althoth live standard la
nscaoagrrly aiw sksl vague, Il was delilwralrty chosen la imticwle its slim
grncy wire* m sjuirj to th* "hast iM flw I" slanlvrd trabtissuvlly eppltsd

Ly



to thii problem. Tho special standard was chosen to prevent tho denial of
visitation to noncustodial pnront on tho basis of moral judgments about
parental behavior which hnvo nr relovanco to tlie pnrcnt's intcros* in or
capacity to mnintuin u closo and benign relationship lo tlio cliild. Tlio t uno
onerous standard is applicable when the custodial parent trios to hnvo tho

noncustodial parent's visitation privileges restricted or eliminated.

1 o.cion 408, [Judicial Supervision.]

2 (a) Except ns othenviso agreed hy tho parties in writing
3 at tho timo of the custody decree, tlio custodian may deter-
4 mino tho child's upbringing, including his education, health
6 care, nnd religious training, unless tho court after hearing,
6 finds, upon motion by tho noncustodial parent, that in tho
7 nbsenco of a specific limitation of tho custodinn’s authority,
8 tho child's physical health would bo endangered or Itis cmo*
9 tionnl development significantly impaired.

10 (b) If both parents or all contestants ngrco to the order,
11 or |f tho court finds thnt in tho ahsence of tho ordor tho
12 child's physical health would bo cndnngcrod or his emotional
13 development significantly impaired, tho court may order tho
14 [local probation or welfare department, court social scrvico
16 agency] to oxerciso continuing supervision over tho enso to
16 nsauro thnt tho custodial or visitation terms of the dccreo
17 are coined out.

Comment

T1l»U section stales nn Important mis designed to ptmnols family privacy
sn<l to prevent intrusions u|lmn tbs piorogalives of ths rustrxlial parent at
the request of Ilio noncustodial parent. In gsim sl, the custodial parent
sliould be. am! in this section is designated as. tlie person responsible for
IMnl divoron derisions Concel’nlng lhe upbringing of Ilie rtilld If live parents
agree In svrilling nUwit a particular problem such as ths child's religious
upbringing, tlie court may enforce Ilie agree menl subject lo constitutional
constm ini*. f.yneA e IMfcnfiopp, 216 lies M , 78 N. W . 2d 191 (I9M5) Rut
In tiie ate*nre of parental sgrremen' |Ilie court sliould not Intervene solely
because a rhuke mo-In by Ilie custnlisl parent Is thought hy Ilhe noncustodial
parent (or by the judge) hi 1st contrary to tlie child's beet Interest To
justify such an intervention. lhe judge must find that Ilm custodial parsnt'a
decision would "endanger tha child's physical health nr significantly impair
his emotional dev*h-prom f—a slsmilsrd |«sl*nlly more onerous than the
i>st Interest'> lest ile stem tsid would leave tn the cutlisllsl parent aurh
mUvtsion* ns w hrllw f Ilw child sleaild go lo private or putilic arlwed. whether
Um> child ehould have IM iilr lrowms. what clairch |lha rhud alwadd attend
Tha ivatrl tieild |ntervene tn tlw iteeialoss id grn*t behavioral o* an-ial pmb-

Inivs nuh as rrlowd I>s a cwvliahsn In pun hie m nlk ai rare for a abb child

riufrscctiuo Iht iw iom llta (antlly prtvary thesna Ity aigniArantly lim iting
the fvtdge'e ocillevrity In noW f euperstelon >1 |ha child and tha csietallal

P anl To Iw awtr, Ilwia are Mloatlnsss in which an nhjertlsa umpire is

rdl

needed io facilitate post-dlvorca adjustment io ilia cnalotly nnc + .« ation
decree. Dut in these situations bolls parents will usually recognize UIe need
and agrca to supervision. If tlio parent* cannot agree to sujMirvision, how -
ever, it should not I>o ordered unless tlio judge finds nnmo ezlraordinary need
for it Thus, (be provision adopts a more clringenl standard tlmn tlie norm al

"best interest"” standard.

1 Section 409, [Worfr'/lcafion.
2 (a) No motion to modlify n custodg ccrco mny ho made
3 earlier- han2yearsafter Its"date, unless tho court permits It
1 1o be made orf tho bnsis of affidavits thnt thero is renson to
6 bclicvo tho child's present envirgnment mn endnnﬂer sen-
7 ously hi hs phy3|cal mental moral, or emotional health
/ n court of this Stnto. hns jurisdiction pursuant to
g tho mform Ch||d Custody Jurisdiction Act, tho court shnll
9 Bot m0| R]nor custody decree unjess it finds, upon tho
10 basis of fdcts thnt hnvo arisen since, the prior decree or thnt
11 wero unknown to tho court nt the time of enry of tho prior

12 dccrco, that a chnngo, hns occurred in the C|r umstances of
13 tho ch|Id or his custodian, and that tho mo ||cat|on 1S neccs
14 snry to servo tho best interest of the child ymg these
16 standards tho court shnll retain tho custod|an ap ointéd pur-
16 sunnt to tho prior dccreo unless:

17 1) tho custodian agrees to tho modification;

18 2)tho child has been integrated into Ihc famlly of tho

19 pet|t|oner W|th consent of th custodian; or

20 3) tho c hild's Present environment endnnger*seriousl
sical, men moral, or cmotinnnl i.enlth, nnd tho

arm V a/ o mused hy a chango nf environment  ia
23 outweighed hy ita advantages tn him.

2 (c) Attorney fee* and costs shall Ih* assessed against @
20 party seeking modification if (ho co. *t finds thnt tho modlfi-
20 cation action ia vexatious nnd constitute* hnrnssment,

Com nbit

Moat aipsits who hava ijwl»B lo ilia problems ol *|mat div-nrcs adjuvin.nl
of rhildrtn hellrva tliat (MUMIIP llw Isrrna‘a fluidity t* nun* important than
iMrrmIrvJrvg which parrnt should Iw the nistolian 8*** Walsnn, Th* fluldrrn
nd AraatnMmi: ProMsms 4 Cl*«t»!r following Divoirr. 21 Syrnruss L
[t** 66 (IM0). Tlila arvlinn s Anifiail lo roaiiniitr finality (anti thus
esaner rontlrwiily lew Iho rhihl) without jswivaulirine 1h* clilM's Inlsrrst
lisrauaa any snwigsnry »WHi |«nra an Imsnsvlial* Thrral In [hr child's
physical ssf-lv inuallr ran I* 'mrattnl hr llw- joventiw rxairl. vtilwltnn (a)
prohibit* mnlitkalkm |>rt||InOS unlit al fravl two >*»(+ hava pasar-tl fallow-
ing Iha Initial ibcrre. wilh a aatrly *al*w* for rnwrgsnry situations To
ilisrnuraga Iba n-wuvtntisl por*nl who ItW* la punish n (nnvwr sfnusr by
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frequent motions (o modify, lho sutaoclion includes u two-y~nr waiting Part V
period following cncli modification dccreo. During that two-year period, a

E ffective Date and R ri’BAl.kh
ontestant can get n hearing only if he can mnko nn initial showing, by

affidavit only, that there is some greater urgency for tlie change th n thnt 1 SeCtIOh 501 [Tlme Of Taklng Effect] ThIS Actsha” tnko
Uf:(:) uCI:iI:;Sn;bnenn‘\ oirlitoenreﬁsotﬂmroedqiuf:/re:viil[f.\ oDul:rainhgen“:ien glw:n-T::Sr (:eerir:ivli:: jpundrgt:: 2 effECt [ --------------------- ]
carries tlio onerous burden of showing thnt the child's present environment 1 I.On f|02 ||Ca‘t|0n
Y NSNS N BRIk mental el r emotienel e 7 [l Ar applles to il proceedings commenced on or
Sutl.sTcdtlon (1i) Ii.n effect nhsscr;sbldnv presumdrjt!lon thdat ITio prhese.nt custdo.:l.lan 3 nl e ItS eﬁec‘tlves daﬁ
Ilio::“:viich‘os(;:vnolnI:[; a(:Sh i‘ld('es C"blesls icnutsetroesls;lj. bI:ll i:iss nsuttanadr:r(; n:so llolcbao- 4 | 5 TI t ACt a Ies to a” pendlng aCtIOnS and proceed*
applied under tlie principle thnt modification sliould lie mado only in lhrca 5 In S Commeﬂcﬁ]d IO to |tS Eﬁectlve dale W*”tJeSgleCé to
situations: where |Ilie custodian agrees to the change; wtiere tlio child, 0 |S ueS On W IC ment ns not ||Cen entere en Ing
althouan formally in llie cusiody of one parent lias in fact hecn inteqrated 7 actions for leOfCO Or Separa“on aro deemed to hnvo heen
S TS g commenced on the pasis Of Iftetrievaple. breakdown. BP
0 deuce naduccd after the effective date nf this Act shall be in
ironment is diingnruus lo physical, mental, moral, or emotional health and 10 Com |Iance Wlth thIS ACt
that the riaka of harm from change of environment aro outwelglicd by the 11 IThIS Act a plles to a” rOCeedlngS Commenced nfter
advantage of such a change to lho child. Tho last phraso nf subsection (b) 12 |ts ffectlve date nr the modlfl atlon nf Audgment Or Order
esiticston cases vy enance 1 Gle eniss eniitonment mes neve on 13 entcted prior to the effective date nf thig
adverse effect, even if ITio noncgustodial parent would heller serve ylhe child's 14 (d ||t any nClIOn Or proceedlng In WhICh nn np||0n1 Vms
mterest Subsection () (3) focuses 15 pen mg or a now trial was ordéred prior to the efferlivo
presentation of evidence relevant to the resolution cf that issue. 16 dato n thls ACt the |IW In effect nt he tlme Of |hC Order
Subecrflon (c) provides an additional sanction against vesaticus and 17 Sustalnln? |h0 Optlcal Or tho nOW trlal governs the appeal
narassing atiempts o reliigale custody, 18 tho new Trinl, nnd any subsequent trial of np[>cn,
Comment
1 410. [Affidavit Pragtice] A party seeking n (cm- Tlie purjme* of thia amtion le lo Indicate llw application of tlie Act tu non
% prr]lrrﬂlry Cglstg[)d)( or]gher or |TﬁIOﬁIfIC&tIOn of a custodyA%e reet arrr:)|C epeedn|<ri]mg. gwclﬁggéng;msmuehnegecél%r:] (oar) arfr%grel’l*aIlg\flfeé\tlls/eaggllelcate to new
4 setq;ln fo?t]rl] fggsgéfw{mg |Iﬁ0 ng&%%ﬁ%ag%e?nor m:)‘]%l* g SHherrt?th (Id altllra (t|l(|? ap|p||cab||t|tyt0f Iflfvv tArt (tjo lptKTelrdllgr: thﬁlt welre
endaing at ine (riel narrt feve r|0r0|aeeC|ve ale 1w Art will a
6 catlon and Shnl IVO ICG togrlhcr with n copy of lds afﬂ* Fo all Igndmg (grtll rumd procgedln * tail if a Judgment hao elrendy ﬁgr%
0 dSVIt tO other parhes to the pro-ceding, who mar fito nppoa entered ae In a *jw<iAc Uiur. that Ioggment will m4 I Sitwrrrd*c llwrelty
[ Ing affidavits, ‘llo Court Sha|| deny tho mot|on un eSS Its finds Fnr ciengde. If tw atate rrmgniree an inlrrimitnry Judgment nl divorce.
8 t %t ade uate causo for floorin P{]e mOtIOH IS esta ||3hed b I?fallt enegnltn I\/le|Ic|ht|nlterlotcutor dJudgmtent* Il?a/e Ietn|t er;ftfertefgj pbrlolrhlupfhte
0 thO aﬁldaVItS in which rase it' shall st a dale for heanné TheeC A!\Vret V\?O?Hd Ir?lmrlllaehr Oﬁgwoer\)//erutlgmlenqe*d\gvﬁuornowavtvnﬁ Cr:lmlyao fhatra
10 on an order to show cause why tho requested order or modi decree nf diw fallut of maniac* culd tw  rered mn?eglately after ite
11 Oration should not bo granted. effective dale In a rending hut undecided arti'-n

Tlw arwnl ernlence ef udwrx(iow é ) malu nnrv*c-wurv otwrndmenl <
lhe ideading* In pmding atlkm fnr divorce, tail Ihe ptiwiahma of Ihte Art
will apph{ ol nny hearm? twld after Ita effrrlivw ilele

TW* M Ilim evUMid.ec mpMvolure fat reeling tmqvuery custody o. ¢ ftuliaerimn fri” make* llw Ad apldicnlde In pfMeedtuga coawnwnrej after
anrtldkotinn of mcustody ikclts by rwattaw aupputlrd with eOLtevtls The lie effective rUh fur Ina imvUfi. aliun of order* w ptdrmewla enietrd prior lo
procedure is rirelgnrd I» irsull In dental nf Iha rroiian wthmwl a heating lie rffrcliv*. dele nmly if Iho wrticwaly raletrd Jrolgmeut ur cwder w*wW tun
unlree Iha rvnrrl finds Ihal Iha aS-Itul* osUttsli ailrqualt causa Int holding twm wwelitUlie unger piu.r law Thu*, it a prior nr*Wr lor ehdd euvlu.tr,
a heating 'tie pmrdure will than land lu ilurmiup mailed* mat Urn eoprort. yyrilli-na. or twolnlenanro wwkl have heen nwhlaUa under llw
parery custalf and procol ot Insulnlanital motions fat mntl. elnle'e print low. Ilea ihnae erdrra maﬁ tw rwrvtif.nl under Ihia Art In arcor.
‘rattan [Unre wilh Ihe «lemUftlv edoMiahed hy Ihia Ad Itwl it « prior Judgment
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dividing m arital properly or awarding lump aum alimony would not have 2 peal [Hero ahould fO”OW tho nets not to ho repealed Includ
.beenf modhifiablo ul;derl:Ario/: I:w, Ilumlch jud:nlhejl*[nr: n:l sfubjecl lo :eo:én. 3 Ing an ncta re%u atlng Or[PreSCrI Inr%
e orr«c dairlion:: uenrderls(hisc ;\:(V.e:]n aonugovcnl, |Su ::maern ls* :VI\; aprrdoi:gerr:ariltvall- 4 }j t 0 C tentS 0 a d forms r marrla e |ICenSeS and
properly are nut modifiable under Ihl* Act (see Section 310(a)). On tho 5 met O SO re?lsterlng marrlages and pr0V| ng for |ICenSe
olhor hand, an order (lint would have been modifiable under prior law may 0 Or re |Strat|0n ees
se to Fw modifinb.lo under .I‘bis Act. For cinm.ploi. in stale: w.here m ain 7 tho Va |d|t premarltal agreements betWeen
S § P cncemn e o e
pecrung piter e emecive y 9 marlta operty rlq a marfiage or when
S 10 themarrla oter mate hodeath f one of thie spouses,
bco: :foe‘i:ed( Ln:ro(vhluzswerao pelidincg aieflsn 0eITaelj::)iv);\ :atnep.lvt: anowa(riaals 11 m and eXt nt Of tho dUty Of n paren tO Sup
dered prior tn it* eflerlive dale, or to any subsequent appeals or new 12 por the marrla e
trials tesulting from these (tending appeal# or new trials. The purpose of %2 h 8) Custody 0 and Sugport duty OWed tO an |||eg|t|mate
this pravitlon is to allow tho correction on appeal or In a new trial of errors C I
i aadnet ilno at:aptlyli:v? lCI:Wh alnawinin lehfxf)ecrlu IZIS lolv: :im eenolfolrhoatc Irligoinnaelwh elI:irairI]gsepeumrs 15 6 tho Unlform Chlld CUStOdy JurISd|Ct|0n ACt and
unfair to the parl\:/ prejugdicged by the error. Zpsim ilar provision was included 18 7 y app |Ca |e |a'WS re|at|n to Wa%e aSSl nments
in tlw California Family lew Act of 1909. 17 S mentS and eXemptIOnS Oth r thnn hOSe rOVIdIng

- 18 r amily support and maintenance
skction 603. [Severability.) If nny provision of litis Act Y pp !

1

2 or application thereof lo nny person or clrcumstnnco is held
3 invalid, llio invnlidity docs nol nflcct other provisions or
4 applications nf Tho Act which enn Iw Riven cfiect without tho
6 invalid provision or npptirntion, nnd to this end tho provi
0 siont of this *rt nro sevcrnhlc.

1 Skction 604, [Specific Repealer.) 'Hie following scls nnd
2 nil other nets nnd parta of acts inconsistent herewith nre
3 hereby repealed: (Hero should follow the acts to lw specif-
4 lenity repealed, including nny sets regulating:

6 (1) mnrringe, including grounds for annulment ami pro-
fl visions (or void marriages;

7 (2) dialing grounds for divorco and legal separation;
8 (3) disling defenses In divorco nnd legal separation.
0 including but not limited to condonation, connivancy, rollu-
10 sion, recrimination, insanity, nnd lajise ol time; and

1 (4) alimony. chiM support, custody, and division ol
12 tpouM-s* pioiwrly in tin event of a divorce anti judicial pro-
13 rcedinga designed to modify the financial or custody provi-
14 sions of divorce drrrertl.

1 Skction SOS [General Repealer.) P-  * as provided in
2 Section MW. ill nets nnd liarla of arta inconsistent with this
3 Act ara lierrhy rrjwwkd.

| ScrrtoN ftftM. |/.airs Not Repealed.) This Act doea not re-
ft! 65



