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arbitration method, but strongly supports the inclusion of
options that provide for community involvement ir the parties
choose to use it.

Amending Article 6

The entire attachment 1is designed around the amendment of
Article 6 as opposed to developing a new statute or revising
the Alaska Public Employment Relations Act (PER?". The
revision of PERA was discussed on several occasions. These
revisions would have to include:

a. Certificated teaching staff as a category of
employees.

b. Classify this category in terms of strike or
no strike.

C. Modified binding arbitration and other options.

d. Specified steps and time frames in tl negotia—
tions process.

e. A method for possible community involvement.
f. An agency that would:

be more than volunteer

have some staff

keep a file of available mediators

operate under the Governor rathei
than the Department of Labor or
Department of Education

A wN R

To make these revisions would complicate a working, functioning
law that adequately d”als with a certain category of public
employees.



ATTACHMENT 1

Amendment 1

Article 6 should be amended by addition of a Policy Statement.
This Statement should state:

1.

The policy of the Legislature to promote harmonious and
cooperative relations between city, borough and regional
school boards and their certificated employees.

Recognize that the policy is to protect the interests of
students and the public by assuring orderly and effective
operation of the public schools.

Recognize the right of employees to organize for the
purpose of collective bargaining.

Employee organizations have the right to negotiate with
and enter into written agreements with employers on matters
of wages, hours and other terms and conditions of empJoyment.

That the best agreement is one reached by the parties
involved in negotiations without outside interference or
assistance; it is the aim of Article 6 to aid in the
settlement.

Amendment 2

Article u should be amended by addition of an Employoo Rights

Statement. This Statement s ™uld state:

1. Employees shall have tho right to form or join, or to
refrain from forming or jcming, employee organizations.

2. Employee organizations have the right to part.cipato in
collective bargaining with boards of education through
representatives of their own choosing.

3. Employees have the right to bargain for the purpose of

establishing, maintaining or improving terms and conditions
of employment.

Amendmont 3

Article 6 should be amended by addition of a Management Rights
Statement. This St. tement should state:



The right of a school board tor

1. Determine the standards of service to be offered.
2. Recruit and select staff.

3. Direct its employees in their work.

4. Take disciplinary action.

5. Relieve its employees from duty as provided by law or
other legitimate reasons.

6. Initiate, prepare, certify, and administer 1its budget.

7. Exercise all powers ard duties granted to the school board
by law.

Amendment 4

Article 6 should be amended by the addition of a Public Rights
Statement. This statement should state:

The Alaskan public includes:
1. Students u.io are required by law to attend school.

2. Alaskan citizens who are required to monetarily support
public schools.

Therefore, the Alaskan public has the right to orderly and
uninterrupted operation nnd functioning of public schools. To
protect this right, work stoppages shall be prohibited under
this law.

Amendment 5
Article 6 should be amended by the addition of an Educational
Employee Relations Commission, hereinafter called EERC. This

Commission should be established as:

1. Three members appointed by the Governor and approved by
the Legislature.

2. No more than two of the members shall be from one political
party.



The chairman of the Commission shall be appointed by the
Governor for a 6 year term.

AlIl members shall be appointed for 6 year staggered terms.
A member may be removed from office due to non-functioning.

All staff costs for the Commission shall be born2 by the
State.

The Commission shall administer Article 6. Its duties
shall include, but are not limited to:

a. Act as an appeal board in disputes arising f °
certification of employee organizations.

m

b. Determination of the occurrence of and remedy
for unfair labor practices.

C. Determine the extent of negotiable and non-
negotiable items when disputes arise.

d. Maintain a current file of mediators.

e. Provide statistical data relating to salaries,
wages, benefits and employment practices to
the negotiating parties, mediators, Tfact
finders and arbitrators.

f. Conduct such hearings and inquiries as are
deemed necessary to carry out the functions of
the Commission.

g- Tho Commission shall promulgate rules and regu—
lations necessary to effectively carry out the
purposes of this chapter.

When the ECRC 1is developing its regulations, these are some of

the

ideas for community involvement that the parent members

would like to see considered.

The

Commission may rocommend the following to the negotiators:

Establishment of a local committee to perform such duties
as:

a. observe negotiations

b. publicize proposals and/or progress in
negotiations



C- act as liaison between EERC and negotiators
d. conduct public hearings
Suggested selection of committee: An equal number of

members from the community at large, chosen by each
party, plus a chairman selected by the committee.

2. The parties may be requested to undergo a period of intense
negotiations with or witVout release time.

3. The parties may be requested to undergo a period of intense
mediation. This would include both parties, plus a mediator,
selected by the EERC. The mediation expenses would be
paid for by both parties jointly.

4. The EERC shall cause public hearings to be held whenever
they feel that such public hearings 111 be beneficial
toward both parties reaching agreeme*

Amendment 6

Article 6 shall be amended y the following steps of negotiations:
Step 1

Initial negotiations should begin by November 1. STEP 1
NEGOTIATIONS MUST BE CONCLUDED WITH BCTH PARTIES REACHING
AGREEMENT BY JANUARY 15, OR THE EERC SHALL DEEM THAT THE

NEGOT1 .TIONS HAVE REACHED IMPASSE, AND STEP 2 GOES INTO EFFECT.
Amendment 7

Step

Tho EERC shall transmit a list of 5 mediators to the parties.
If the parties cannot agree upon a mediator to bo used, the

following method shall prevail. Each party shall strike the
name of one mediator. The Tfinal name remaining shall be the
mediator.

A. Mediation shall not exceed a 10 day period.

B. IT agreemer has not been reached by the end

of the 10 iay period, the mediator shall prepare
a list of unsettled items for publication in the
affected conmunity, and Step 3 shall be in effect.



Amendment 8
Step 3

The mediator in the negotiations shall become a fact-finder
with both parties (sharing the cost). A period of 15 days
shall be allowed for fact-finding, and a written report must
be given to both parties within 10 days of the end of the

fact-finding period. IT agreement is not reached 15 days
after receipt of the fact-finder®s report, a public hearing
shall be held under the auspices of the EERC. No later than

May 15 the parties shall have determined final step procedures,
which will be either Step 4 Optional, or Step 4 Statutory.

\
Amendment 9

Step 1 Optional
A local option which could include, but not Ilimited to:
1. Conventional

2. Last offer

a. Issue by issue
b. Package
C. Three choice arbitration - last offers of

parties or fact-finder®s recommendations

3. Separation of economic vs. non-economic issues. Economic
handled one way; non-economic another.

4. Tri-partite arbitration panel - one member by each
party, chairman by two advocate members.

5. Single arbitrator selected by parties

6. Public referendum

Step 4 Statutory

1. The EERC will diiict the selection of a local tri-partite
panel to act as arbitrator. This panel shall be composed
of one member selected by each party, with the two
wdvocates selecting tho chairman. IT agreement cannot
be reached in the matter of the chairman selection, the
EERC shall appoint the chairman.



2. The items remaining for negotiations shall be limited to
salary and benefits.

3. By May 30, the tri-partite panel shall have selected from
the last best offe” of each party, plus the fact-finder"'s

report.

4. The arbitration award would be binding unless either or
both parties appealed the decision to the EERC, which
would establish a local appeals panel. This panel could
be:

a. the original local panel
b. a local panel organized along the lines oi the

local panel
C. the legislative body in the area
This panel 1is an appellate group to determine the merits of
the award of the tri-partite panel. The decision of the panel

will be final and binding on both parties.

ALL STEPS WILL BE COMPLETED BY JUNE 30.

Amendment 10

Article 6 should be amended by the allowing Sunset provision:
These revisions shall be reviewed after a period of 5 years.

NOTE: THE COMMISSION NEEDS STATUTORY LANGUAGE TO GIVE IT
LEGAL ENFORCEMENT PRIVILEGES, at in PERA Secs. 23.40.120,
23.40.130, 23.40.140, 23.40.150, 23.40.160, 23.40.170,
23.40.180...but as it pertains to this statute.



NOTE:

FLOW CHART

Amendments and Recommended Operational Systenm

Local option: Can include a
period of intense negotia-—
tions or be limited to this
period, but will be declared

at impasse 1/15 if not settled.

Article 6

Policy Statement
(Amendment 1)
Employee Rights
(Amendment 2)
Management Rights
(Amendment 3)
Public Rights
(Amendment 4)

EERC

The Administrative

Agency

(Amendment 5)

Assures Conformance

with this Law

ilc
BEGIN PROCESS

Step 1 (Amendment 6)
Initial Negotiations

0 Begins 11/1
0 Ends 1/15



"Community
Involve —
ment"

"k
Intense
Negotia—

tions

Tommunity
Involve —
ment"

Intense
Mediation

"Community
Involve —
ment"

Items Limited

to Salary
and Benes.

Local
Option to
Step

Can:

0 Utilize
Period of
Intense
Negotiations

< Utilize Period
of Intense
Mediations

Must:
< Be Settled

by 6/30
Must:

0 Select
Final Step

(Amendment 9)



Publicize
Proposals
Observe Nego—
tiations as
Outlined 1in
Step 1
Publicize
Progress

Yes
|

AStep

Step

Page

Community
Involvement™

0 On Going Committee
Involved 1in the
Total Process or

0 Some Vehicle to
Disseminate
Progv7ss Info

2: (Amendment 9)
Mediation
0 10 Days
0 Unsettled

Items Defined
"Community
Involve —
ment"
(Same)

3: (Amendment 8)

Fact Finding

0 15 Days

0 Recommendations
Written & Delivered
in 10 Days

0 Accepted or Public

Hearing in 15 Days

Yes

3 of 4



Local

Appeal
Panel

(Amendment 9)
Final

/ Tri- \
Partite
Panel
Last Best Offers

Fact-Finders

Recommendations.

ltems Limited -
Salaries and
Benes.

Step 4.
an.1 Binding Unless
(Amendment 9)

Is \
Deci —
sion

Appealed

Page

0f



MINORITY REPORT PRESENTED BY
THE ASSOCIATION OF ALASKA SCHOOL BOARDS AND
THE ALASKA COUNCIL OF SCHOOL ADMINISTRATORS



MINORITY REPORT PRESENTED BY AASB AND
ALASKA COUNCIL OF SCHOOL ADMINISTRATORS

RECOMMENDATIONS MADE BY THE
ASSOCIATION OF ALASKA SCHOOL BOARDS
REGARDING AMENDING ALASKA®™S TEaCHER BARGAINING LAW

Herewith are submitted recommendations made by the Association
of Alaska School Boards as a member participating in the
deliberations conducted by the Governor®s Blue Ribbon
Commission dealing with this topic. The Association®s
concerns and sentiments parallel to some degree those sub-—
mitted by the paient delegation to the Commission. They

are:

PUBLIC EDUCATION

AASB is concerned about the pressures currently being placed
upon the public educational system in the State of Alaska
and feel that school boards across the State want to be able
to respond to these pressui.es in a positive manner. School
boards feel that while there is a need for the collective
bargaining process in the public education system, this
process should not be allowed to impact the rights of students
and the public to an orderly, uninterrupted and quality
educational program. School boards should not be placed in
a position whereby the collective bargaining process has an
impact upon the daily education of children.

WORK STOPPAGES

Alaska®s elected school boards universally would agree wi .h
the parent members of the Commission that work stoppagos
relating to the collective bargaining process have a negative
impact upon *ne educational process for children of the
State, and that this negative 1impact carries on long after
the settlement of the labor dispute. While AASB shares *his
concern, our position on dealing with the matter and con—
sidering the fact that work stoppages are principally a

labor strategy limited to the more urban areas of the State,



is somewhat in variance with the position taken by the
parent group. AASB"s position is that there should be a
prohibition of work stoppages and job actions of any kind
and that the remedy for disputes lies in a more defined and
structured process 1i0or negotiations. AASB 1s unalterably
opposed to third party intervention on a mandatory basis.

AMENDING ARTICLE 6

AASB 1is totally supportive of the parent group in their
recommendation that any modification of our teacher bargaining
statute should be in the .urm of modifications to the

existing statutes (Article 6) as opposed to any effort to
modify the Alaska Public Employees Relations Act (PERA).

\



ATTACHMENT

iMENDMENT 1

AASB agrees with the parent group that there should be
included in Article 6 a statement of legislative intent.
AASB concurs with the parent-recommended content with some
additional clarifying language included. AASB proposes
legislative intent should include:

1. That it is the policy intent of the Legislature to
promote harmonious and cooperative relations between
city, borough and regional school boards and their
certificated employees.

2. Recognize that it is the legislative intent j protect
the interests of the students and the public as
represented by the duly elected school boards of the
respective areas by assuring orderly, effective and
uninterrupted operation of the public education pro—
gram for the children 0" the State.

3. Recognize the rights of employees to organize for the
purpose of collective bargaining.

4. Employee organizations have the right to negotiate
with and enter into written agreements with employe*-;
on matters of wages, hours, time off, fringe benefits
and other matters of economic benefit.

5. That the best agreement is one reac "ad by the parti is
involved in negotiations without outside interference
or assistance.

AMENDMENT 2

AASB concurs with the parent group 1in tho inclusion of an
employee rights provision in Article 6 and herewith proposes
the parent-proposed language with clarifying modifications.
AASB proposes a provision to include:

1. Employees shall have the right to form, join or aasist,
or refrain from joining, forming or assisting, employee
organizat ions.

2. Employee organizations have the right to participate
in collective bargaining with boards of education
t rough representatives of their own choosing.



3. Employees have the right to bargain for the purpose of
negotiating for wages, hours, time off, and other terms
affecting their economic benefit.

AMENDMENT 3

AASB feels that the language proposed by the parent group,
while substantially 1in accord with the position of AASB, is
not specific enough to protect management rights. AASB
therefore suggests legislative language which is verbatim

from the lowa State Statutes dealing with teacher negotiations.
AASB prof ises language which would include:

This right of the school boari to include, but not be
limited to:

Schoo.. boards shall have, 1in addition to all powers, duties,
and rights established by constitutional provision, statute,
ordinance, to:

1. Direct the work of its certificated employees.

2. Hire, promote, demote, transfer, assign, and retain
certificated employees within the school district.

3. Suspend or discharge certificated employees for proper
cause.

4. Maintain the efficiency of the operation of the school
district.

5. Relievo certificated employees from employment because
of lack of enrollment, loss of revenue, discontinuance
of a job function, or other legitimate reason.

6. Determine and implement methods, means, assignments,
and personnel by which tho school board shall conduct
the district operation.

7. Take such actions as may be necessary to carry out the
mission of the school district.

B. Initiate, prepare, certify, and adminirter tho school
disttxet budget.

9. Exercise all powers and duties granted to the school
board by law.



AMENDMENT 4

AASB 1is in accord with the position taken by the parent
group regarding a proposal to change Article 6. AASB
proposes language which is essentially the san.e as the
parent group but has some modifications which are of a
technical nature. AASB proposes language in Article 6 which
would 1include:

The Alaskan public includes:
1. Students who are required oy law to attend school.

2. Alaskan citizens who are required to monet irily support
the public schools.

Therefore, the Alaskan public has a right to orderly and
uninterrupted operation and functioning of the public schools.
To protect t.iis right, work stoppages or job actions of any
kind shall be prohibited under this law.

AMENDMENT 5

Alaska school boards generally support the Blue Ribbon

parent group regarding the creation of an Educational Employee
Relations Commission undo** the Office of the Governor. AASB

is In concurrence with the parent group 1in their recom—
mendation as to the makeup and appointment procedures.

AASB agrees with the parent group in that the function of

the Commission should be to administer the statute. AASB,

in that light, herewith submits proposed language which
differs from the parent group only to the extent that AASB
emphasizes the adminstration of the statute wher. it addresses
the duties and functions of the EERC Commission proposed.
AASB proposes language that would include:

1. Ac as an appeal ooard in disputes arising from certi—
fication of employee organizations as bargaining agents.

2 Interpret Alaska Statute (Article 6) to dotomino the
occurrence cf and remedy for unfair labor practice.*.

3. Interpret the statute to det.ormino tho oxtcnt of

negotiable and non-negotiablc items when disputes
arise.

4. Maintain a current Tfile of mediators.



5. Provide statistical data relating to salaries, wages,
benefits, and other matters of economic benefit to the
negotiating parties, mediators, fact-finders and other
interested parties of interest, including members of
the public.

6. Conduct hearings and inquiries as are deemed necessary
to carry out the function of the Commission.

7. The Commission shall promulgate rules and regulations
necessary to effectively carry out the purposes of
this chapter.

AMENDMENT 6

»
AASB 1is in complete agreement with the parent group on
initial time lines for negotiations, and see this as one
step that would facilitate the collective bargaining process
and potentially eliminate ultimate inpasse problems usually
encountered under the present statute *»vwry fall.

AMENDMENT 7

AASB is in complete agreement with the parent group on the
provision for mediation, if a negotiated settlement is not
reached prior to January 15 of the negotiation®s year.

AMENDMENT 8

AASB is only in partial agreement with the recommendation of
the parent group in a proposed Step 3, and only to the
extent that AA~B cannot support an involuntary use of an
outside third party intervening decision-maker. AASB does
support third party intervention if that third party inter—
vener 1is a local legislative body, and if the 1issues pre—
sented to that body are strictly financial in nature, and
the obligation to fund the decision is also passed on to the
third party intervener.

AAFb proposes a modified Amendment 8 which would include:

ediator 1in the nogotiatii .s shall become a fact-finder
wi 1 ”~oth parties sharing tho cost. A period of 15 days
sial. be allowed for fact-finding, and a written report must
be given to both parties within 10 days of tho end of tho
fact-finding period. If agreement is not reached within 15
days after receipt of the fact-finder*s roport, a public
hearing shall be conducted under tho auspices of tho EERC.
No later than May 15, the parties shall determine final step
procedures which may bo either Stop 4 Optional or Stop 4
Mandatory.



Step 4 Optional

The parties of interest may voluntarily agree to third party
intervention in a form acceptable to the parties.

The options available to the parties under this section
would 1include, but not be limited to:

1. Last Best Offer

a. Issue by issue
b. Package
C. Fact-finder"s recommendation
2. Separation of economic items from non-economic items

in this nanner in which they are handled.
3. Public Referendum

4. Utilize local legislative b«*v as third party intervener.

Step 4 Mai iatory

The EERC will provide mediation service with special authority
for the mediator to convene the parties, determine the

manner 1in which the negotiations are to be conducted, and

have authority to require intensive bargaining until such

time as an agreement 1is reached. If a negotiated settlement
is not reached under these provisions before June 15, further
negotiations shall b* limited exclusively to salary and

fringe benefit items which were included in the fact-finder's
report.

As a Tfinal item, AASB is in support of the parent group
rocommonJation for a sunset provision in the proposed
Article 6 revision providing for an automatic roview of
those provisions in 5 years.
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December 4, 1980

Dianne Anderson

Anchorage Ollice

erank Austin e Uik
3839 Apollo Drive Frigsm
AIChOI’age, AlaSka 99504 Anchorage Ollice
Dear Frank. DT focamme SERTIY

Fairbanks Ollice

This letter represents. the thinkin% conclusions and recommendations o
of NEA and AFT as participants on the Govjrno”s Blue Ribbon Commission on Certified
Staff-School Board Negotiations.

It is our understanding that the attached, along with this letter, will be
incorpor. . d into and as a part of the composite report/recommendations which
are forwaided to the Governor for his consideration.

We basically concur with the substance and content of:

‘Blue Ribbon Commission’ page I N
'Preface’ pages il and Iii
Executive Suinntry of _
Findings and Recommendations’ page 2
agw

'Background’ .

"Commission Activities’ page 4 - G
'Findings’ . page 7, 8
'Recomniendations’ pages9, 10

which were reviewed jnd revised at our last meeting on November 24, 25, 1980.

Qur intent is tnat Miis letter and the attached which is entitled "NEA/AFT
Recommendations to Effect Resolution of Certified Teacher Bargaining Law
Problems Through Revision of Alaska Statutes 23.40, the Alaska Public Employment
Act (P.E.R.A.)" Dbe incorporated and mc,la;]ded as a part of the roport/recom-
mendations to tie Governor commencing with page U.

Thank you for your work as chairperson of the commission and for your attentjon
to this matter. We look forward to receiving a final and completé copy of the
Cunmission Report and attachments as soon as™ it is available.

Sincerely, Sincerely,

Robert  Manners Ralph McGrath

Executive Secretary Alaska Federation of Teachers
NEA/Alaska

cc: Betty piliman



NEA/AFT Recommendations to Effect Resolution of Certified Teacher Bargaining Law
Problems Through Revision of Alaska Statutes 23.40, the Alaska Public Employment
Act (P.ER.A.)

The Alaska Federation of Teachers and NEA-Alaska do concur with other member: of
the Blue Ribbon Commission in their identification of the major issues confronting
labor and management in school district collective barga_mm?, and we commend our
fellow members “for their serious effor*s to find a solution fo the complex problems
facing this Commission. There is a mu'ually recognized need to address the matters
of a Pollcy statement on collective bargaining; employee/employer rights, authority
of a %b%r, relations agency; scope of bargaininn; right to strike; and finality
through Ddinding arbitration,

NEA-Alaska and AFT, however, regard the most viable solution to these issues to

be the inclusion of teachers i-nder the present Alaska Public Employee Relations

Act (P,E.R.A.) as amended (see attached). It is our conclusion that such an

inclusion would meet the concerns expre_ssed by. students, parents, teachers, and.

gﬂ]nawlg(tersators and insure the constitutional rights of teachers as school district
yees.

Our response is hasic and striaghtforward. He question the need to establish new
agencies, new procedures, and expend additional ‘state funds when in fact an
existing state agency charged with those responsibilities already exists, e
belieye” that intérjeCting Such a random and Sweeping approach as” proposed in other
commission member proposals will not lead to an orderly timely or final resolu-
tion of labor mana?,ement problems. We believe, that such complicated mechanisms
as proposed would Tikely exacerbate the situation. W str_on?ly support and
endorse the findings calljn% for the establishment of a viabTe” labor relations
agency, however, we submit ‘that a strengthened existing agency with public sector
ﬁ})ﬁ%gfeg ?ecm? State Labor Relations Agency (S.L.R.A.%, can accomplish this

«,

The need 'or a clearly defined state policy regarding teacher collective bargaining
IS unquostionrd. In the absence of such a policy, only chaotic, unbalanced power
bY cither labjr or management can prevail. We aré in agreement that a policy
?nattoem%nltE F53Aessent|al. We find 1t to be consistent with, and already incorporated

He are in agreement that there nmds t» be an Employee R|9,hts statement: hovcver,
we disagree that this Commission has tie expertise “to define them. It was evidcrt
that the teacher, admimstratioi , board and parent members could only a?ree to
d,|sa?ree on what those rights wet* We find the clearest deliniation of these.
rights to be incorporated™ in P.F.R A W believe that the correct interpretation
ct)ﬁet@oFeR rAghts shoulc rest with a professional disinterested agency, specifically

We support findings relative to the role of a labor relations a%enpy adLudjcatlng
unfair “labor practice charges. The AFT and NEA-Alaska representatives believe,
however, that the Agency's authority should extend to enforcement of the provisions
included in any stafute “on collective bar?amlng for school_emplogees._ Resolution
of ?rlevances and intcrprctations of the terms of a collectively bargained agree-
ment should only be subject to a negotiated grievance procedure.



Page 2

The teacher representatives are in full agreement that the pest agreement is one
reached without outside interference or asSistance. We do find, however, that
availability of external sources (labor relations agency, mediators, arbitrators,
Iegmlators and judges) serve in various ways, as catalysts to promote resolution
and finality, ~When their roles, as defined 'in P.E.R.A. are understood they
er',ance the' likelihood of internal resolution. Their power to issue cease and
desist orders, determine findings of bad faith, finalize terms and conditions,
enéom, or refuse to fund. are reasons enough for the parties to reach agreement
without outside intervention.

We believe that the right to strike is essential to a "good faith" hargaining
Process, We recommend, however, that the parties be prbvided an optiof ti waive
heir right to strike and Proceed_ directly to binding arbitration.  We emphasize
the worKers' right to legal and limited economic sanction. It should be clear

to all Commission memberS, as evidenced in Anchorage last Fall, that teachers have
the power to strike and will exercise, or may be forced to exercise, that preroga-
tive. Our intent is to |egitimize, throug?h_ E.R.A., the legality of taking such
action only after all other avenues have Tailed. We believe“that™ the P.E.R'A. act
has sufficient safeguards to assure that such measures would it occur for
unrealistic or tranSient reasons. An agency empowered with tne right to deny
such a reguest, conduct hearings and monitor an election on this matter are =
guaranteed means to that end. ~“We therefore believe that teachers should be. incoi
ptor,alzed In the category of class 2 employees vUh the right to a legal, limited
strike.



NEA-ALASKA AND AMERICAN FEDERATION OF TEACHERS

RECOMMENDATIONS TO THE GO/ERNORS
TASK FORCE

ON AS 14.20.550- 14.20.610

Teacher Bargaining Law

As reﬁresentatives of NEA and AFT or. he sirue Ribbon Cormission our recommendations
are that the best oFtlons for const, active and positive revision to the current
teacher bargalnlng aw lie within the current Alaska Statute known as the Public
Employment Relations Act (PERAy. This Act most effectively addresses the issues and
problems attendant to teacher bargaining.

In its eight years of existence this law has proven to be an effective vehicle or
public employees and employers to negotiate on hours, wages, and terms and conditions

f employment. Slight modifications and revisions can be made to effectively handle
the somewhat unique differences in public school baigairing.

'FEEhReArefore, \our approach is to comment, where appropriate, on each of the Sections of

§ 23.4C.070 Alaska Statutes §23.40.070
Article 2. Public Employment Relations Act.
S«cti< n Section
10. Declaranon of policy 190. Mediation
88 ({gin I|c employee* 200. Arbitration
. Co ectlve arg alnlnq unlt 210. Aqreement
%%8 3 frc elntgtlv*l ar{d ections 15 F L?n ding
. Unfair labor practices . . . *
[SO. Investl(l;atlon gnd conciliation of 220, L%Bgi grﬁdeé'l,?mye %regnaer}ﬁsatlon_
comi)alnts duction and aLYt%orlsatlon
130. Complaint and accusation 230. Assistance by Department of la -
140. Orders and decisjons Bo
100. Enforcement b¥ mHunctlon 240. Effect on certaln units, represen.
160. Power to investigate and compel tlves and agreements
o malTe i S
180. P r?alty for violation of order or '
decision

Editor's [Kte —Section 4 eh. 113 home rule of othgrwise, unless th* leg,
SLA 1972, p ovides. rFhls ACt Js a islative %ody of th* “political subd
licsbte o' troaniscd OYOH vision, by ordinance or. resolution, re*
Bolmcal subdivisions ot th* state, jects ha\yng it provisions app?y



~ Sec. 23.40.070. Declaration of policy. Tho legislature finds that
joint decision-making is the modem way of adminjstering govern-
ment, If public employees have been granted the right to share in
the decision-making process affecting wages and working condi-
tions, they have become more responsive and better able to ex-
change ideas and information on_ operations with their_adminis-
trators. Accordingly, government is made more effective. The legis-
laturefurther finds “that the enactment of positive ,Iegpslanon
establishing guidelines for public employment relations is the best
waz to harngss and direct the energies of public employees eager
to have a voice in determining their conditions of work, to provide
a rational method for dealing with disputes and work _stopPages, to
strengthen the merit prlnc_lp_le where civil service is in effect and
to maintain a favorable political and social environment. i*hs legis-
lature declares that it is the public policy of the state to promote
harmonious and cooperative relations between government and its
employees and to protect the public by assuring effective and
gtrg(?rkl) operations of government. These policies arc to be effectu-

(1) recogmzmﬂ the right of public employees to organize for
the purpose of collective bar?amm%; _ _ .

(2) requiring public employers to negotiate with and enter into
written agreements w *h ‘employee organizations on matters of
wnges, hours, aad other terms and conditions of employment;

(3) mamtammg merit-systcm principles among public employ-
ees. (§ 2 ch 113 SLA 1972)

It is essential that there be a legislative statement of commitment to th= principles
ol collective bargaining anJ this section is appropriate for same

Sec. 23.10.050. Rights of public employees. Public .employees
may self-organizc and form, join or assist’an organization to bar-
gain collectively through representatives of their own choosing,
and engage in concerted activities tor the purpose of collective bar-
gaining or other mutual aid or protection. F§ ch 113 SLA 1972)

Appropriate a; is.

see. 23.10090.. Collective bargaining unit. The labor relations
agencY shall decide in each cas€, in order to assure to employees
the fullest freedom in exorcising the rights guaranteed by 85 70—
200 of this chapter, the unit appropriate for the purposes of col-
lective bargamm%, bnwed on such factors as commumtﬁ) of interest,
wages, hours_ ar.d other working conditions c. the employees in-
volved. the history of collective bargaining, and the desires of the
employees. Bargamm? units shall be as large as is reasonable, and
unnecest ry fragmenting shall be avoided, ?J 2 ch 113 SLA 1972)



It Is appropriate for a labor relations agency to make determinations relative to the
=ppropriatencss of a bargaining unit. This section accommodates i.hat need.

Sec 23.10.100. Representatives and elections, (a) The_labor re-
gions agency shall mvestlgate a Petmon iIf it Is submitted in a
mam.** prescribed by the labor relations agency and is

(1) by an employee or _grouR of employees or an organization
acting in their behalf alleg{mg that 30 per cent of the employees of
a proposed hargaining uni

(A) want to be represented for collective bargaining by a labor
or employee or%anlzatmn as exclusive representative, or ,

(B) assert that the organization which has been certified or is
currently being recoqmzed bﬁ the public emplo¥er as hargainin
representative is no longer the representative of the majority o
employees in the bargaining unit; or _
~(2) by the public employer ,allegmg that one or more organiza-
tions have presented to It a claim to be recognized as a representa-
tive of a majority of employees in an appropriate unit. _

(b) If the labor relations agency has reasonable cause to believe
that a question of representation exists, it shall provide for an
a_pproPnate hearing upon due notice. If the labor rela‘ions agency
finds_that there is a question of representation, :t shall direct af
election by secret ballot to determine whether or by which organi-
zation the employees desire to be repn cnted and Shall certify the
results of the election. Nothing in this section prohibits the waiving
of hearings by stipulation for the purpose of ‘a consent election in
conformify with the regulations of the labor relations agency or
an election in a bargammﬂ unit agreed upon by the parfies. The
labor relations aqency shall determine who is eligible to_vote in an
election and shall eStablish rules governing the election. In an
election in which none of the choices on the ballot receives a ma-
Lor|t¥ of the votc« cast, a runoff election shall be conducted, the

allot providing for selection between the two choices receiving the
Iarge,st ard the second largest number of valid votes cast ir the
eleCtion. If an organizationreceives the majority of the votes .ast
in the election it'shall be certified by the labor felations agency as
exclusive reFresentatwe of all the employees in the bargaining unit.

(c) An election may not be held in a,bargammg unit " in a

subdivis on of a bargdining unit if a valid efection"has been held
within the preceding” 12 months, B _
. (d) Nothing in this chapter prohibits reco%nmon of an organiza-
tion nstthe exclusive representative by a public agency by mutual
consent,
. (c) No election may be directed by the labor relations agency
in a hargaining unit in which there s in force a valid collective
bargaining agreement, except during a 90-day. period preceding the
expiration” date. However, no collective hargaining agreement may
bar on election upon pet.lion of persons in the bargaining unit bt
not parties to the agreement if more than three years have elapsed
sinco the execution”of the a&;reement or the last timely renewal,
whichever was later. <§ 2 ch 113 SLA 1972)



100 - Representatives and Elections

Thi.f section is most appropriate since it relieves loc” . school hoards from respon
sibility for decisions outside their experience and which may have a high potential
‘or litigation. The Pres_ence of a Labor Relations Board havm% responsibility in
their area insurea a logical and orderly process in assuming the opportunity for
fair representation.

.See. 23-10.110. Unfair labor practices, (a) A public employer or
his agent may not . _
_"1) interfere, restrain or coerce an employee in the exercise of
his rights quaranteed in § 80 of this chapter;” _

(2)" dominate or interfere with the formation, existence or ad-
ministration of an organization;

(3) discriminate in regard to hire or tenure of employment or
a term or condition df employment to encourage or discourdge mem-
bership inan organization: _

(4) d|schar?_e or discriminate agamst an employee because he
has signed or filed an affidavit, petifion or complaint or given testi-
mony under & 70— 260 of this chapter; S ,

. (5) refuse to bargain collectively in good faith with an organiza-
tion which is the exClusive representative of employees in an“appro-
pv'atc unit, including but not limited to the discussing of grievances
with the exclusive fepresentative. _

(b) Nothing in this chapter prohibits a public employer from
making an agreement with an organization to require as a condition
of employment o _ _

(1) membership in the organization which represents the unit
on or after the 30lh day following the be%mnmg o employment or
on the effective date of the agreement, whichever is later; or

(2) payment by the emplogee to the exclusive _bargammgT agent
of a Service fee to'reimburse the exclusive bargaining agenttor" the
expense of representing the members of the bargaining unit.

c) A labor or employee organization or its agents may not

1) restrain or cogrcé , _ _

A) an employee in the exercise of the rights guaranteed in $§ 80
of this chapter, or . _ _ _

(U) a public emPloyer in the selection of his cPrescntatlvc_for
the purposes of collective bargaining or the adjustment of griev-
ances ;

(2) refuse to bar%aln collectively in good faith with a public
employer, if it has been designated in accordance with the P,ro-
visions of § 70—260 of this chapter as the exclusive representative
of employees in an appropriate unit. (J 2 ch 113 SLA 1972)

110

This section in extremely important in that it defines the concept of fair/unfair labor
practices, the rights ot both parties regarding same, obligations of both parties, and
again, nose importantly an orderly procedure relative to resolution of same. This can
only help in removing some ot the personal atntudinal conflicts as well as reducing
unnccesr.a,y time frames and costly court procedures.



Sec. 23.40.120. Investigation and conciliation of complaints. If a
verified written complaint bg_or for a person claiming to be ag-
grieved by a Practlce prohibited by § 110 of this chapter, or-a
written accusation that a person subject to 85 70— 2C0 of this chap-
ter has engaged in a prohibited practice, is filed with the labor
relations agency, it shall investigate the complaint or accusation.
If it determineS after the preliminary investigation that probable
cause exists in support of the complaint or acCusation, it shall try
to eliminate the prohibited practice by informal methods of con-
ference, conciliation, and persuasion. Nothing said or done during
this endeavor ma¥ be used as evidence in a subsequen- proceeding.
(8 2 ch 113 SLA 1972)

Sec. 23.10.130. Complaint and accusation. If the labor relations
agency fails to eliminate the prohibi ed gractlce by conciliation anu
to obtain voluntary compliance with 88 70—260" of this chapter,
or, befo e it attempts conciliation, it may serve a copy of the com-
P_Iamt or accusation upon the respondent. The complaint or accusa-
lon and the subsequent procedures shall be handled in accordance
with the administrative adjudication portion of the Administrative
Procedure Act (AS 44.62). (8 2 ch 113 SLA 1972'

Sec. 23.40.140. Orders and decisions. If th labor relations
agency finds that a person named in the written complaint or
accusation has engaged in a prohibited practice, the labor relations
agency shall issue and serve on the person an grder or decision
réquiring him to cease am des? t from the prohibited practice and
to take affirmative action which will carry_ out the provisions of 8§
70—260 of this chapter. If the labor relations agency finds that a
person named in the complaint or accusation has not engaged or is
not engagm_% in a_prohibited practice, the labor relations agency
shall state its findings of fact and issue an order dismissing the
complaint or accusation. (8 2 ch 113 SLA 1972)

Sec. 23.40.150. Enforcement by injunction. The labor relations
a%e_ncy may aRply to the superior court in the judicial district in
which” the pronibited practice occurred for ar, order enjoining the
P_roh|b|ted acts specified in the order or decision of the’labor rela-
t|hons agenc%. Upon a showing by the labor relations agency hat

e person ha
injunpction, restraining order, or other order which is agproprlate
gnLa bleg%?nted by thé court and shall be without bond. (82 ch 113

s engaged or is about to engage in the practice, an



Sec. 23.-t0.160. Power to Investigate and compel testimony, (a)
For the pur%ose of the investigates, proceedings, or hearings
which the_labor relations agenc¥ considers necessarr to carry_ out
the .miv'ovisions of 85 70—260 of this chapter, the labor relations
agency ma_¥ issue subpoenas requiring the attendance and testi-
mony ‘of witnesses and the production 0f relevant evidence.

_(bﬁ The Iagor relation a%ency may administer oaths, examine
withesses, and receiv* evidence. _ _

(c) The attendance of witnesses and the production of evidence
pg e%? hrgthrged from any place in the state at any designated

éd) If a person refuses to obey a subpoena issued under 8§ 70—
260 of thii chapter, the superior court in the district in which the
P_ersrn resides or is found may, upon_application by the labor rela-
lons agency, issue an_order” requiring him to comply with the
subpoena. (82 ch 113 SLA 1972)

Sec 23.41.170. Regulations. The labor. relations agency ma
rdont regulations under the Administrative Procedure, Act (A
4.62) to carry out_the provisirns of 8 70—260 of this chapter.
§ 2ch 113 SLA 1972

Sec. 23.40.180. Penalty for "iolalion of order or decision. A per-
«;:1 who violates a provision of an order or decision of the labor
relations a?ency IS guilty of a misdemeanor and is punishable by
a fine of not more than $500. (§ 2 ch 113 SLA 1972)

This is one of the more c¢r tical areas of considerations.
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These sections all outrine the duties and rcsfonsibilltics of tho Labor Rolatierat

Agency to enforce effective collective bargaining and all are essential to effective
The presence ot these sections insures that

implementatton of any bargaining lav. Sel . _
both parties to collectivc bargaining can participate aa tujual partners in the

Process.

Investigation and Concili'tion of Complaints

Complaint and Accusations

- Orders and Decision

Enforcement hj Injuctions
Pover to Investigate and Compel Testimony
h gulation

Penalty for Violation of Order jr .'ecision



. See. 23.40.190. Mediation. If. after a reasonable period of nego-
tiation over the terms of a collective bargaining agreement, a dead-
lock exists between a piviic employer-and an organization, the
labor relations agency may appoint a competent, impartial, disin-
terested person t0 act as mediator in any dispute either on its own
initiative or on the request of one of the parties to the d|sPute. The
Far_tles may also select a mediator by agreement or mutual consent.
t is the function of the mediator to bring the parties together
vquntanIY under such favorable auspices as will tend to effeCtuate
settlement of the dispute, but neither the mediator nor the labor
relations agency has any power of compulsion in mediation pro-
ceeding.. (§ 2 ch 113 SLA 1972)

190 - Mediation

Intervention by a competent, impartial, disinterested Profes_sional serves as a
catalyst in assisting both parties to clarify and resolve differences.

Sec. 23.40.200. Arbitration, (a) For purposes of  this section,
Publlc employees are employed to perform services in one of the
hree following classes: _

(1) those services which may not be given up for even the
shortest period of time: _ o

(2) those services which may be interrupted for a limit'd
period but not for *n indefinite period of time; and _

(3) those services in which work stoppages may be sustained for
extended periods without serious effects on"the puiblic. _

. (b) The class in (a) (1) of this section is composed of police and
fire protection employees, jail, prison and other correctional insti-
tution employees, and_hospital employees. Employees in this class
may not en?age in strikes. Upon a showing b}(],a public employer or
| “abor relafions agency that employees in this class arc engaging
or about lo engage in a Strike, an injunction, restraining order, or
other order which may he. appropriate shall be granted by the
superior court in the judicial district in which the strike is oc-
curring or is about to occur. If an impasse or deadlock is reached in
collective bargaining between the public employer anil employees
in this class, and mediation has been utilized without resolvlng the
deadlock, the gartles shall submit to arbitration to be carried out
under AS 09.13.030, o |
qz The class in 1a) (2) of this section Is composed of public
uMlity. snow removal, sanitation and (public school and other edu-
cational institution employees} Kmplok/oes in this class may engage
In a strike after mediation, subject to the voting requirement of



(d) of this section, for a limited time. The limit is determined by
the interests of the health, safety or welfare of the public. The
public_employer or the labor relations agency may apply to the
superior court in the ju, .cial district in which the Strike 1s occur-
ring for an order enjomlnﬁ the strike. A strike may not be enjoined
unless it can be shown that it has begun to thr“aten the health,
safety or welfare of the public. A court, in deciding whether or not
to enjoin the strike, shall consider the total eite*'«s in the par-
ticular class. "Total equities" includes not only t.  impact of a
strike on the public but also the extent to which emc' *yce organi-
zations nnd public employers have met their statutory ibligations.
If an impasse or deadlock still exists after the isS neg of an
injunction, the parties shall submit to arbitration to be carried out
under AS 09.43 030.

(dl The class in (az (3) of this section includes all other public
employees who are not Included in the classes in (a)(1) or (a)(2)
of this section. Employees in this clars may engage in a strike if
a malontPr of the employees in a collective bargaining unit vote by
secret ballot to do so.

(e) Notwithstanding the provisions of (b), (c?] and (d) of this
section, the_ employees™ with the concurrence of the employer may
agree in writing to submit a dispute arising from interpretation or
application of & collective hargaining agreement to arbitration.

_(f). The parties to a collective bargaining agreement may pro-

vide in the agreement a contract lor-arbitration to be conducted
solely according to the Uniform Arbitration Act (AS 09.432 if the
Act 15 incorporated ir.to the agreement or contract by reference.
(5 2ch 113 SLA 1972)

200 - Arbitration

public schocl teachers naturally fit into tho (a) (2) "limited period" category.

Add a now Subsection:
205 - Nediation/Arbitr.ition

In that the Commission nas received evidence and testimony that .icdiation/arbitration
has proven to be an effective moans of negotiations dispute settlement, it is our
recommendation that such a process be provided as an alternative to cither party, to
be determined at the outset of negotiations.

fi) The parties to a collective bargaining agreement may provide in the agreement a
contract for Mmediation/arbitration to be conducted according to procedures S0c forth

therein.



(b% In the initial round of negotiations under this Act, either party may request the
other party to enter into a mediation/arbitration agreement as an alternative to

the dispute settlement procedures contained herein. If either party declines such

in agreement the party makln?. the reguest for mediation/artitration may petition the
labor Relations Board for a fin.il and binding determination on the issue.

Sec. 23.10.210. Agreement. Upon the completion of ne?otlatlon,s
between an organization and a public err.pl??er, if a settlement is
reached, the_employer shall reduce it :0 writing in the form of an
agreement The ‘agreement may include a term for which it will
rémain in cfTect. no; to exceed three years. The agreement shall
include a rqnevanc,e procedure which shall have bir.ding arbitration
as its final step. Either party to the agreement has a right of action
to enforce the agreement ay petition to the labor relations agency.
(8 2 ch 113 SLA™1072)

Appropriate as is.

See. 2340.215, Funding. Tne monetary terms of any agreement
entered into under the Public Employmént Relations Actarc sub-
1f9(:7t2)t0 funding through legislative appropriation. <§ 2 ch 113 SLA

Appropriate as is.

Sec. 23.10,220. Labor or employee organization duos and cm-
ployce benefits, deduction and authorizal.on. Upon written authori-
zation of a public employee within a oaryajting unit, the public
employer shall deduct from the payroll of the public employee the
month.y amjtint of dues, fees ar.d other employee henefits da certi-
fied by the secretary of the exclusive oiryalr.ir.g representative and
shall deliver it *o the ch:e: fiscal 0.%.c<r of thi exclusive bargaining
rcpusentative. (j 2 ch 113 SLA 1&72)

Appropriate aa is.



see. 23.-10.225. Exemption from Public Em_ﬂl_oymentdelatmnsAct.
Notwithstanding the provisions of § 220 of ihis” chapter, a collective
bargaining settlement reached, or agreement entered into, under § 210
of tin's chapter that incorporates umon security provisions, including but
not limited ‘o a union shop or agen_ck/_ shop provision or agreement, shall
safeguard the rights of nonassociation of employees having bona fide
religious convictions based on tenets or teachings of a church or
religious body of which an employee is a member. Upon submission of
proper proof of religious conviction to the labor relations agency, the

agiency shall declare the employee exem?_t from becoming a member of
alabor organisation or employee association. The employee shall pay an
amount of money equivalenit to reqular union or association” dues,
initiation fees, and assessments to the nion or association. Nonpayment
of this money subjects the employee to the same penaltK as it it were
nonpayment of dues. The receiving union or association shall contribute
an equivalent amount of money to a charily of its choice not affiliated
with 'a _religious, labor or emPloyee_or%_anlzatlon. The union or
association shall submit proof of contribution to the labor relations
agency. ?§ 1ch 1970

0 om reference. — As lo applicability of any portion of AS 23-10 225 u declared
iVts article to ferry personnel, ice note unioniiitutional or void- bya court of
following article 2 anal)in com[>etenl jurisdiction. then” that entire

Effective date. — Section 3, ch 95. SLA  lee.ion is void.* .
J976. nukct this section effective Mav 27, Applied in Haflme v_ Inhndboatrr.en'i
1976, in accordance with AS 41 10070<ei I'mon.Sup ft OJ» No 17-13(Pile No 31.13),

t'dilor'a note. — Section 2. ch. 91, SLA  5Si P 2d 270 11978).
1976, effective May 27, 1976, provides: "If

Approprute as is.



See. 23.J0230. Assistance by Department of l.ahnr. When state
employees arc involved, the Department o: Labor shall, if requested
by thé personnel board, and . there is ro objection by the organi-
zation involved, assiit the personr.e! board or. matters such as, but
not limited to. conducrir..: elections ar.d investigating unfair labor
practices. (§ 2 ch 113 SLA 1572)

Editorial change is needed on line »?. Insert after employees and public .ichooJ
employees.

Sec. 21.10.2t0. EfTec» on certain units, representative* and
agreements. Nothin/ _ this chapter tertr.Ir.ites or modif.zs a col-
|ective bargaining unit, recognition of exclusive bargaining repre-
tentative. or collect,ve bargaining sqreerr.fr.. if the unit, recogni-
ém %7%?reement is in e.Tec: on September 3. 1972 IS 2 ch 113

Appropriate as is.

Sec. 23.10.230. Definitions. In Jj .0—26*L of this chapter, unless
the Tontc\t othcrw i:e requires.

(1) “collectfve btrﬁalnmp" mear.i >c performance si the mu-
tual ‘chtiga'ion of *Me public erta'o** *  de*igr:*ted repre-
sentativeS and the rtpreitr.isthe a* the empoyeex t0 meet at
reasonable times, ir.c.-din* meetings  aovmce m the buJget-
making process and negotiate :n_gr*d fatth w.'r, re pect to wages,
hours and other terms and condiions of employment, or the ncgo-
liatior ol an agreement, or negotiation of a quéstion arising under
an agreement and the execution of a written contract incorporating
an agreement reached if requested by either party, but the = obliga-
tions do_not compel either p«rty to agree to « proposal or require
the making of a concession;

. (2) "election” means a proceeding. conducted by the labor rela-
tions agency in which the implnyees’in a collective bargaining unit
cast nsecret ballot for collective bargamm representatives, or
for any other purpose specified in 5J 70—2(70 of this chapter;

(3) "labor relations agency" means the state personnel board
with regard to the state”and employers of the state, and means
the Department of Labor with regard to all olher public employees
and all'other publw employers;



(*1&_ "organization" means a labor or employee organization of

any kind in which employees participate and which exists for the

ana(rjy purpose of dealing with emﬁloyers concerning grievances,
bor |s?utes, Wa[%es, rates of pay, hours of employment and con-
Itions of employment;

(52 "public employee” means any employee of a public employer,
whether or not in the classified service of the public emploi/er, ex-
cept elected or aPpomt_ed officials or teachers or nonccrtilicatcd em-
ployees of school districts;

EG) "public employer" mivns the state or a political subdivision
of the state, inclu mg without limitation, a town, city, borough, dis-
trict, boarJ of regents, public and quasi-public corporation, housing
authority or other authority established by law, and a person
designated bey the public employer to act in its interest in dealing
with™ public émployees;

(7) "terms and conditions of employment" means the hours of
employment, the compensation and fringe benefits, and the em-
ployer's personnel policies affecting the working_conditions, of the
employees; but does not mean the general Pohmes descrlbm% the
function and purposes of a public employer. 18 2 ch 113 SLA 11*72)

see, 23.10,200. Short title. Sections 70—2G0 of this chapter ma
?87c2|}ed as the Public Lmployment Relations Act. (J 2 ch 113 SL

«350 * ho finition*
Regarding 9 | and 3 ~ Approprlate as is.

. Regarding 91 - "«ilot fteiJtJons Agency" shall rean a three-person board, of
which jc least tho Chairperson ahall ho a full-time employee of tho State of Alaska.

Yegardlrsj 94 - Appropriate as is.

Regarding 95 - "Public «nployoo" means anyemﬁlpyee ofa public employer.
whether or not in the classified service of thepublic emproyer, etccptelécted
or apj%)inted offlclalr.

Regarding | 6 ami 7 - Appropriate as is.

Regarding 99 - Regarding sub-section 190 - Mediation -“Reasonable Perlml"
means the lwl<or Relations hoard shall consider the academic year, calendar Year,
fiscal year, and budget miking process in determining the approprliateness o
Intervention by m.diatim into a potential collectivé h.irgaming dispute.

Regarding Scope of Ni'gotlatinns or N-goliabl 11tyi

It is our feeling and ncommendation that such delernin.itions are rwre
approprlately a rsittor for the Utter Relations noard using criteria,
amde_llnes and case law ruch as had evolved from the Nation i tibor
elations heard.

13



PLEASE NOTE: THE PRECEDING PAGES HERE TREATED
AS A UNIT IN THE ORIGINAL DOCUMENT .
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CHAPTER 20

PUBLIC EMPLOYMENT RELATIONS
(COLLECTIVE BARGAINING)

A* Amended by SF499 Enacted by the 68th General Aaaembly, 1979
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tion, "It maydp ve to he t e most satisfactory alternative
to the strike”In the public sector.”

FINAL-OFFER ARBITRATION:
SOME PROBLEMS

Hv Nels E. Nelson*

There are a variety of itatutory alternatives to the strike in ti>e
Fubllc sector. Son* jurisdictions provide for medlat on, factfinding,
egislative determination or tome combination of these. A small but
growing number of jurisdictions have established compulsory arbitra-
tion for the settlement of unresolved contract disputes, especially for
disputes involving policemen or firemen.' Despite the fact that only a
few jurisdictions “mmv have compulsory arbitration, the list of advocates
IS quite |mpre33|ve* (any authorities feel that it is the only acceptable
alternative to the strike in the public sector. In fact, compulsory arbi-
tration has been hailed by one expert as “the wave of the future" in
public employee disputes.*

* The author is Assistant Prolessor ol Economics at the Stair University Co'
lege at Imipoit, St*  University ol New York
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(N rw York: American Arbitration Aatuciano* , 1971), p 9,



HNALOFFER AMITRATtON ”

The most serious problem associated with compulsory arbitration
Is that it may damage or destroy negotiations preceding arbitration.
In compulsory arbitration the award incorporates parts of both par-
ties' proposals so that it appears to the parties that the dispute is settled
by comﬁromlsel of the positions they present to the arbitrator. As a
result, the parties may hold hack in negotiations if the3(1 believe that
the dispute will eventually be settled by arbitration. This is the so-
called “chiIIin? effect” of compulsory arbitration on negotiations.

A new solution to the impasse problem in the public sector has
been suggested which is designed to meet this objects *o compulsory
arbitration. This procedure s called final-offer arb . oon. In final-
offer arbitration, both parties submit final-offen to the arbitrator who
simply selects the most reasonable final offer without modification.

At present, there are a few states and municipalities that n» *
statutes or ordinances establishing final-offer arbitration.' This paPer
will look at a number of the most impr'tant problems in final-otfer
arbitration in light of the limited experience in final-offer arbitration.

Effacf on Negotiations

One of the most damaging criticisms of conventional arbitration
Is the advene effect that compulsory arbitration may have on nego-
tiations. When the parties to a dispute believe that th* dispute will
eventually be settled by arbitration, the incentive to compromise may
be weakened. In final-offer arbitration, however, both parties should
be anxious to compromise in order to avoid the possibility that an arbi-
trator will find the other party’s final offer more reasonable. When
the opponent's final offer is selected, the first party loses on every point.
Final-offer arbitration, therefore, should encourage compromise by
both parties. o . .

Actual final offer arbitration experience can shed some light on
this point. In Eugene, Oregon, where final-offer arbitration was estab-
lished by local ordinance, no advene effect on negotiations was ap-
parent in the first six contracts negotiated under this procedure. In
fact, in only one of six cases did a complete contract go to arbitration
and, aIthou?h arbitration was involved in four of the remaining five
cases, two of these disputes were settled by the parties during the arbi-
tration proceedings after receiving feedback from the chairman of the
arbitration panel. The authors of a recent article describing the Eugene
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final-offer arbitration experience conclude that "the Eugene experi-
ence suggests .. . that final-offer arbitration, as compared to conven-
tional ar itrat|on can increase the probablllty of negotiated settle-
ments.”

In a number of additional final-offer arbitration cases reported
in the Government Employment Relations Report, i>rbitralors indi-
cated that the parties bargained effectively and, in most cases, reached
agreement on all but a few issues hefore arbitration. In one of the first
cases decided under Michigan's Policemen's and Firemen’s Arbitration
Act as amended in 1972 to provide for final-offer arbitration in im-
passe proceedings initiated after January 1, 1973, the arbitrators ob-
served that the parties had made highly respon3|ble efforts to reach
agreement.” In an earlier Michigan case arising before the final-offer
procedure was mandated but vbere the parties opted for final-offer
arbitration, (be arbitration panel stated that the contract “represents
not so much the imposition of outside authority, but rather the good
faith efforts of the Partlmpants

However, final-offer arbitration was judged more harshly in In-
dianapolis, where the city -.id the American Federation of State,
County, and Municipal Employees agreed to settle a contract dlspute
using final-offer arbitration. One of the members of the arbitration
panel felt that the Indianapolis case did not indicate that final-offer
arbitration was conducive to effective ne%otlatlon "Advocates of final-
offer arbitration argue that a party will ar?am more realistically and
refrain from making unreasonable proposals if it fears that its final
offer may not be selected by the panel. There is, of course, no empiri-
cal evidence that the threat of final-offer arbitration will produce
such behavior at the bargaining table."

In most cases, however, effective bargaining took place prior to
arbitration and often continued after arbitration was mvoked In an
event, the argument that arbitration of any kind has a "chilling" e
fect on negotiation! seems ironic when strikes by public e Tployees are
almost always prohibited Accordln% to one arbmator, "if the strike
threat is effectively eliminated, so that the public employer need not
worry about its employees strlklng that fact m n elf is likely to chill

f Car 4 |«? Peier | -nille, "FinalOffer Artutration Srdden Death
anuuaren " fodurinof tad Laker RrUimi ftmem, Vol 77, Na
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the bargaining process, and it is arguable that the addition of arbitra-
tion in whatever form can do no worse.",®

Elimination of Arbitrators' Discretion

Another frequently voiced objection to final-offer arbitration is
that it eliminates discretion of the arbitrator to design a workable
agreement. The arbitrator max feel that when he is limited to choosing
between final-offers, he may have to select an offer which lie is con-
fident he could improve upon if he were allowed some flexibility.

The subitrators in the Indianapolis case objected strenuously lo
their lack of discretion. They fell that they were forced to choose the
city's offer but had thrv had the authority, they would have selected
the union’s wage offer along with some of the city's other proposals.
The Board stated that “some degree of flexibility {should] be granted
arbitrators in future cases so that they may appraise the merits of re-
spective proposals, and make a determination on the basis of the rea-
sonableness of terms and conditions ‘individually,' as well as the total
impact of the packagr."ll

In some jurisdictions the arbitrator's selection of final-offen is on
an issue-hy-issue hasis." The arbitrator doesn’t pick one entire packa%e
or the other but may select one party's proposal on one issue and the
other Barty’s proposal on another issue. This procedure certainly allows
the arbitrator more discretion but it may reduce the incentive to com-
promise during negotiations by reducing theJJr_obabiIity that the other
party's entire proposal will be selected. In addition, each party would
realise that the arbitrator would to some extent comBromise, l.e., select
pan of each party's proposal; as in conventional arbitration, it would
not p. y to give up too much before reaching arbitration.

The criticism that final-offer arbitration limits the discretion of
the arbitrator involves a misconception of tht final-offer procedure
The goal of final-offer arbitration Is to make arbitration unnecessary.
[he compromises are supposed to be made b> the panics in negotia-
tions prior to arbitration not by the arbitrator The function of the
arbitrator is simply to penaltrr the least rea*nab)e pany by selecting
the other party's offer.

Sophisficatiao In largaini-tg
Some raprns feel that final-offer arbitration is best suited for

10 J«pK K Gradaa, tl)i> r-O* AibirsiM* far Nbtx Lmpl >r*e Disputes,”
fadsit'taf Ariel.**1, Vol II. N* 2 (Mar IW ). P MS
()

11 'ui*'r, “Final CHIrr Ath rqg Tkr iH a sprrwaa

2 CiM "iaril Arkr>H A#rkJe»rA,A Agfirtar® fitlep-41, §1"1114-51 14
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parties with sophbication in the bargaining process.** The argume-.i
IS that without exBerience in bargaining, the parties will be unable to
judge the reasonableness of their own offer. E\en where specific cri-
teria are provided, parties inexperienced in bargaining mlght not be
able to interpret or apply the criteria as an arbitrator would. As a re-
sult, "a serious misjudgment by either or both of the parlies could
produce gaps so extreme that any result will destroy the general ac-
ceptahility of the arrangement."t*

This is an important criticism since final-offer arbitration is being
considered as an alternative to the strike or other impasse procedures
for the public sector where both parties are likely to have limited
experience with collective bargaining. This is not to say that there are
not long standing bargaining relationships in the public sector but the
fact is that public sector bargaining to a large extent is a relatively
recent development. If a procedure is adopted for the public sector
which requires too high a degree of hargaining sophistication, serious
problems will be created.
~ Fortunately, experience under final-ofler arbitration indicates ti at
inexperience in collective bargaining will not create serious difficulties
In final-offer arbitration. In Eugene, where final-offer arbitration ap-
pears to be successful, the parties had little collective bargaining ex-
perience. In fact, two initial contracts were included in the first six
contracts negotiated under the final-offer r'dinance."™

~The success in Eugene can be credi’ d to the nature of the arbi-
tration panel prosided by the city ordinance.** The arbitration panel
consists of three members—one representing each party and a neutral
chairman. The fact both partie- arc represented, fr “itales the flow
of comma., “iont between the parties and, more .mportanUy, be-
tween the ﬁari. *and the chairman. As a result, two disputes were
settled by the part es during arbitration after receiving feedback from
the chairman concerning his view of their proposals. In effect, the
arbitrator by indicating to the parties his opinion of their proposals,
served in a mcd-arb capacity. In Eugene it appears that final-offer
arbitration may have facihtated rather than impeded the negotiations
berv.en parties with "« bargain*ig experience.

Arbitrators reeled similar experiencei in Michigan. In a dis-
pute involving at city of M1 Clemens and Teamster Local 214

1). G*diin. “LnherOr Arbitration for Fobllc Employee Dupvtet,' p 2*4.
}é iF_oln*Masndl*ngIV, Twal-Otfrr Arbitration  ‘Sudden Death' in Eu*enc,M
[* Cpiw nmii Im fl'ftt ffeporf. Il»>i«nct File41, 51 4t11 4420
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(police officer*) five issue* went to arbitration, but all but wages
were settled during arbitration.” At Oakland University in Rochester,
Michigan, an agreement between the American Association of Uni*
venity Professors chapter and the University provided for final-offer
arbitration on a issue-by-issue basis.I In this case, Use suggestions
Brovided by.the chairman during arbitration led to agreement on all
ut four issues.

The role played by the arbitration panel in Indianapolis was
different. The arbitrators chided theJJ_arties for changing their pro-
posals durmﬁ the arbitration proceedings rather than encouragmg
them to be flexible so that a negotiated agreement could be reache
or so that the scope of disa(];reement could be narrowed. The arbi-
trators felt that M pa. iy should not alter the character of its proposals
once arbitration is underwa}/ otherwise the collective bargaining pro-
cess would be less meaninF ul, and whatever value there may he in
final-offer arbitration would be considerably reduced.""

Mulfi-Issua Disputes

When final-offer arbitration imolves a tingle issue, the process is
relatively simple, especially if the issue is w;ce In the well-publiciaed
baseball salary arbitration, all items except. player's salary were cov-
ered by a master agrrement between the major Icjcue baseball dubs
and the players' association so that the arbitrator simply picked the
player’s or dub’s ulary offer** In deciding between alternative wage
offen, the criteria are relatively unambiguous, but when liter* are
noneconomic issues invohtd, th* criteria are less dear and more dif-
ficult to apply.

In the case of a multi-issue dispute involving a number of non-
economic as well as economic issues the job of the arbitrator it much
more difficult. Not only are the cn, na for noneconomic items like the
?lrievance procedure, seniority, and union errurity lets dear, but each

inal-offer involves trade-offs between the various issues with each par-
ts trying to present the mast reasonable combination of proposals
In such a situation, it becomes difficult for the arbitrato to justify hit
final-offer selection. Vet, in final-offer arbtration, where compromise
by the arbitrator is not Fossmle, justifying or rationalising the arbitra-
tion decision is especially important Unlrss the arbitrator it ible to

7. Css%lusr Fwpfcjr# HifsriMi Repg»r, So M. pp t-tr-I_-Cf

[I" Cftlftxu fmFI_ryrt HtUhomi ft-for‘. So )H, EP till Il
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rationalize his selection, acceptance of final-offer awards by the public
and the parties may be in jeopardy. N

One possible ‘solution to the problem presented by multi-issue
dispt tes, is issue-hy-issue selection. Michigan's Policemen’s and Fire-
men's Arbitration Act provides that the arbitration panel will select
the most reasonable last offer on each economic issue (the panel is
not re?uwed to choose one or the other on economic matters).*1The
final-offer arbitration agreed upon by Oakland University and the
Oakland chapter of the American Association of University Profes-
sors was also on an issue-by-issue basis.*"

Although the reports of final-offer arbitration on an issue-by-issue
Katit referred to above did not discuss any particular problems associ-
ated with selecting final-offers on an issue-by-issue basis, an important
problem can arise. Issue-by-issue arbitration would lead each party to
make demands on every front, knowing it had nothin? to lose and
might gain a bit here and there. This variety of final-offer arbitration
|ﬁnores the trade-offs and compromises within a contract. It might
therefore make negotiations prior lo arbitration less likely to lead to
agreement,

The final-offer atbstration procedure in Eugene allows each party
to submit two final-offers." This maK be useful in a multi-issue dia
pule. Nor only will two offers by eac Barty five the arbitrator more
flexibility but it may make agreement between the two parties nore
IikeIK, since the employer’s "high" offer and the union's “low” offer
might be quite dose. After considering the f)ossibility of multiple
offers and issue-by-issue selection, one exBert still concludes that "con-
sidenng L e complexities of multi-issue argainin%, the prospects for
structuring potninm to enable rational choice by the arbitrator do not
seem bright,"”*

New Fringe Benefits

One important Problem in final-offer arbitration which has been
overlooked is the difficulty which employe* organizations may face in
rsublnhing new fringe benefi'v if an organization's demand is re-
futed by an employer and an impasse is reached, an arbitrator under
final-offer arbitration choosesbetween thefinal-offers of the parties

il %ﬁﬁf)ﬁ« {

ni*iMell. . . . .
1) 0 IW(ém [ |§*fflé*’i/*\th fiwillr, “Final-OtlciAiburacon  Tw ifii
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on the basis of specific criteria. The criteria involve comparisons of
each of the irties offers with what other workers performing similar
work receiv

The specific criteria established by the various final-offer statutes
are similar. The Eugene ordinance directs the arbitrator to select the
most reasonable offer based on past collective bargaining agreements
between the parties, comparisons of wages, hours, and conditions of
employment with employees doing comparable work, similar compari-
sons with other municipalises, the public interest, and the ability of
the city to finance eronomi  adjustments.** The Michigan and Wiscon-
sin statutes add to these r iteria the cost-of-living, overall compensation
including the stability o' employment and “other factors . . . normally
or traditionally taken i uo consideration in the determination of wages,
hours and conditions if employment through voluntary collective bar-
gitng+s o |

It the most important criterion for fin “-offer selection becomes
what other public employees currently receive, the introduction of a
new fringe benefit in the face of employer opposition may be impos-
sible, since arbitrators prefer to lease the introduction of new fringe
benefits to negotiations betwren the two parties. An arbitrator may
not be confident that he can understand all the ramifications of a new
fringe benefit or he may not want his decision to serve as a precedent
for the other arbitrators' decisions. In any case, the employee organi-
zation would have to present a very convincing argument for an
arbitrator to establish a new fringe benefit,

This situation arose in one of the first cases decided under the
Michigan final-offer statute.*' The Police Officers Association of Dear-
born, In negotiations with the city, proposed a dental health plan, a
recent innovation in fringe benefits which only a few cities had
adopted for police officers. In denying the request, the arbitrators'
opinion slatea that although “this should not be conclusive in ruling it
out as pan of an arbitration award ... it does seem to place a special
burden of penuasion on the pr f)onen's”** The opinion added that
the chairman of the Panel “would ordinarily prefer to leave most of
the pioneering in labor agreements lo voluntary bargaining, rather
than impose new provisions through compulsory arbitration."**

7) Cmch'MU fmplaytt fir?lwai Rtpon, Reference Filr-BI
Ge*erit"ieal Fmpiitytt Rrlcfirm Rtpv!, Reference Fil»-7R, 51 SB? and
Reference £* *9. >1:91f1§ :
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Conclusion

The adoption of final-offer arbitration on a trial basis by addi-
tional states and municipalities seems desirable. The final-offer proce-
dure not only protects the public from the damage and inconvenience
caused by public employee strikes but it minimizes the adverse effect
of arbitration on contract negotiations. In addition, limited experience
indicates that the procedure can be used successfully by parties with
little collective bargaining experience.

The procedure will present subsrantial new challenges to arbitra-
tors. Multi-issue disputes, in particular, may present very difficult
problems. The experience of arbitrators in grievance cases, however,
should prove valuable; furthermore, the success of grievance arbitra-
tion demonstrates the capability and resourcefulness of arbitrators and
the adaptability of the parties to collective bargaining. As public em-
ployers and unions become more famiiiar with final-offer arbitration
procedures, it may prove to be the most satisfactory alternative to the
strike in the public sector.
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FINAL-OFFER ARBITRATION AND
NEGOTIATING INCENTIVES

by Pete* Feuille*

In the pait decade final-offer arbitration has emerged first as
an idea’ and tuen as a process used to resolve bargaining impasses in
several public and private jurisdictions. Hundreds of negotiations
have occurred under these final-offer proced sres, and dozens of
impasses have been resolved by arbitration a\* ardt. These eerrr-
ences, when compared to conventional arbitration experiences, nave
shown that final-offer arbitration does a reasonably good job of pro-
tectrnr}r the parties' incentives to negotiate but that it does not operate
as ef ectrvelﬁ as its theoretical rationale suggests it should. The
purpose of this paper is to use these finaJ-ofier experiences, supple-
mented with experimental bargaining and impasse resolution research,
to see how more effective final-offer procedures might be designed.

Effachvanats Criteria

‘Before examining any data it is necessary to identify some ef-
fectiveness crinia, and the most useful criteria can be developed

* Thr author u an aiiociar professor in (he Institute of Labor and Industrial
Relatron at the University of IIIrnors he it (‘rateful to the foIIowrn%)eo le
for the;/ assistance  in at errn% data_for this paper: Thomas
Gary Lcng, Richard Pefnetter, Dean Pruitt and Richard Serra
L Carl. M Séevens ”Is Compuls?ry Arbitratjon Compatible with Bar-

gaining *Indweria/ RiUtirnt,” Vol. ™5, No 2 (February 1966), pp. SB-52
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from the rationale for final-offer arbitration'! existence. Final-offer
arbitration has been offered as an antidote to the "chilling effect"
upon the parties' incentives to negotiate their own agreements that
Is said to exist under conventional arbitration (which assumes, of
course, that there is a perceived need for an impasse resolution pro-
cedure which will prevent strikes b}/ |mposm€ binding outcomes upon
the parties)." This chilling effec aIIe(]]ed exists” because of the
manner in which impasses will be resolved: the conventional arbi-
trator will issue an award which is a compromise or a split of the
difference, between the, parties’ positions, and hence each party has
an incentive to maintain an extreme position in the hope of gettlng
a more favorable split. There is no strike, and the parties can” avoi
the hard bargaining necessary to_ reach agreement. _

In contrast, final-offer “arbitration Makes such behavior costly
by eliminating arbitral discretion and requiring the arbitrator t0
select one or the other party's offer without modification. Because
of the mutual tear that the srbitritor may select the other party's
offer, both parties should develop ever more reasonable ?os|t|ons,
and_these mutual attempts to be reasonable should re ult in the
Fartles being so close together they will create their own settlement.
In other words, the possibility that either party may lose everything
in arbitration will act as an”incentive for them to" seek secufity in
their own agreement.’ | _ o

As a résult of this rationale, the most appropriate criterion used
to evaluate final-offer procedures is "negotiafing effectiveness,” or the
extent to which the procedures induce” desired r gotiating behavior
among the parties, There are several specific dimensions along which
the nelg_ona ing effectiveness of final-offer procedures t.iay be meas-
ured. First, the most effective final-offer "procedures aré the ones
which are invoked least, for their lack of use indicates that the parties
are negotiating their own agreements,

2. Professor Roy Adams uses the Canadian public sector impasse experience
*0 NQte tha "this |tr|kes-are-|ru[$progrltte assumption may be more firmj7
eld in the United States than n other countries. _ _

S. This conceptual rationale IS inuch mor aPpllcabIe to Lmal-offer ?rbl_tra-
tion wit!, entire é)ac_age selection rather "than Issue-Dy-Issue selection
For more detailed, discussions  the. fnlal-o_ffer concept, see Stevens
op. til,; Peter Feuille, FintJ Oll11 irSilralieai Centtpil, Dtttltpmtnli.
tt_hm?utl. Public Employee Relations L ibrary No. Chlcago: Inter-
national  Personnel. Mantgrment ~Association,” 1975), pp. 12-14: and

James L- |Aem. Chares "M Rehmus, l] Joseph Lorwrnbrrg, Hincite!
Kas?er, and Barbara D. Dennis, Final Ojftt™ irlstratiia %l_exmgton,
Matt: D. C Heath. 1975), pp 117-41.
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Second, if a procedure it invoked, an important criterion i* the
extent to which the partiei reach their own agreement* prior to the
iuuance of awards, with a larger proportion of negotiated a?ree*
mrnt* indicating increased effectiveness. A third and closely-related
criterion involves the proportion of impasse steps the parties utilise
before reaching agreement, with increased -effectiveness associated
with agreements reached at early rather than later impasse steps.
If an award is necessary, a fourth criterion is the extent to which the
parties narrow their area of disagreement, either by reducing the
number of disputed issues or by reducing the range of disagreement
on the disputed issues &or both), with smaller areas of disagreement
ind.cating increased effectiveness. A fifth criterion involves longi-
tudinal measurements along the above dimensions, €.g., an increasing
proportion of negotiated agreemenu over time indicates increase
effectiveness. These measurements usually are made against sonv
comparison data, most frequently the negotiation and arbitratic
experiences under conventional arbitration procedures.’ It should 1
emphasized that these negotiating dimensions will be applicable n!
to the extent that their users prefer negotiated agreements over in.
posed awards. If this preference does not exist, the above criteria are
meaningless.

Three other effectiveness criteria can be specified. One is "com-
pliance effectiveness,” or the extent to whicn the parties comply with
the final-offer process and its outcomes. This criterion can be measured

| the proportion of ne?otiations which involve refusal.  par-
ticipate In the process, refusals to implement awards, court appeals
of awards, and post-award work stoppages, with the smaller the
proportion of these kinds of behavior the more effective the final-
offer process. A second and related criterion is "outcome effec*;ve-
ness," or the manner in which final-offer outcomes impact upc the
parties. This criterion can be measured along such dimensions as the
proportion of union (or management) arbitration victories (or losses),
or the extent to which agreemenu negotiated prior to awards more
closely resemble ihe unions' or managementt” final positions. The
more cffctUve final-offer processes are those which yield the more
equitable outcomes éwhich assumes, of course, that equitable out-
comes can be defined and measured in a manner which satisfies the

4. For _an excellent dlﬁcumqn o{ m*snh resplution evalufatlon rrtearch,
im_Thomas A~ Kochan, “Evalyat| ? the Effectivenett of Impaue Pro-
cedures; Some Conceptual and Rtirarch Drum Imutt," paper pre-
rented at the 1975 annual meeting of the Society of Profrttionalt in
DUpute Rrs ion. .
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vaxiom negotiating perspective*). Compliance and outcome effective*
ness may e related in that e party’s compliance with the process
may depend upon it* perception of the equitableness of the outcomes.

A third and more subjective criterion is "political effectiveness,"
or the manner in which the final-offer process resolves competing
interest é;roup claims upon scarce resources. This criterion can be
measured by the extent to which the final-offer process reduces bar-
gaining conflict and hostilitﬁ by providing for a determinate solution
to these competin% claims, by providing a third party who functions
as a safety valve for the parties’ dissatisfactions with the process or
its outcomes, and by the establishment of beliefs among members of
the»] competing groups that their legitimate ininrests have been ade-
quately considered in the process. The more politically effective final-
offer | .ocesses are those which do the best job of achieving Jieie
obj cuves, especially the third one."

In the analysis that follows only the negotiating effectiveness
criteria will be used, with the focus on longitudinal changes in the
proportion of negotiated agreements in various jurisdictions. Since
the primary (some might say only) reason for final-offer arbitration’s
existence it to induce For scare{ the parties into negotiating their
own agreements, the effectiveness measures ought to focus on the
extent to which this is accomplished.

Final-Offar Espariancas

Three key methods to evaluate the negotiating effectisenrss of
final-offer procedures come readily to mind. One method is to com-
pare final-offer negotiating and arbitiation outcomes with pre-strike
and post-strike negotiated settlements where the employees have the
right to strike. If final-offer arbitration is an effective “strikelike”
impasse resolutkn mechanism, the proportion of arbitration awards
infinal-offer jurisdictions should be similar to the proportion of
strike-induced settlements in right-to-strike jurisdictions. Problems
with these comparisons emerge, though, because it is common for
different occupational groups to have the right to strike and to
arbitrate, and hbecause of the small number oi jurisdictions with the
right to strike. . _ _ . _

A second evaluation method it lo comj are final offer with con-

3, For a more feneral ditcussion ol the R0|Itlga| nature .ol public. sector

Impaste procedéires, fee G ng_e T. Sulther, *The Political Functions ol
Impasse Plocedures,” /maquiliie] AWSstisst forthc_omln?; and - Raymond
D "Horton, “Aibitraltoa, Arbitrators_and the Public [nerest,” Is/sitfisi
ad i*bor RtUltoni Riitr, Vol 24 No 4 (July 1971), pp 497-307.
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ventional arbitration experience*, either on a cross sectional or
longitudinal basis, and the analyses that have done this generally
show that arbitration award rates are proportionately lower in final
offer than in conventional jurisdictions.* Although most of these
comparisons are rather primitive and do not control for environ-
mental and situational variables which may affect the use of these
procedures, and therefore it may be difficult to prove that these
negotiation and arbitration differences are directly attributable to the
different proced tx! designs, the direction of the differences is con-
sistent with the predictions made on behalf of he final-offer concept.
As ¢ result, it seems fair to tentatively conclude that on the basis of
the available evidence (which admittedly is incomplete) final-offer
arbitration is snore effective than conventional arbitration in inducing
negotiated agreements.

A third evaluation method is to compare the negotiation and
arbitration experiences under various final-offer systems with each
other. This method will be used in this section, with sgecial atten-
tion devoted to how the reliance on impasse procedures has changed
over time in the six jurisdictions examined—five public and one
private.

Eugeni. The City of Eugene, Oregon and its unions have com-
pleted twelve sets of negotiations under a municipal final offer with
package selection procedure.” As Table 1 indicates, in nine cases the
parties reached their own agreement on all issues, either prior to the
Invocation of the arbitration pro. dure (six times) or prior to the
issuance of an award (three times). In two other cases agreement
of the Eugene experience is the parties* decreasing reliance over time
was reached on almost all the items, with only one issue in each
instance taken to arbitration. Perhaps the most noteworthy aspect
on arbitration awards, to the point that there have been no awards
issued in any of the last six negotiations (three in 1974-75, thtee in
1975-76).

6. Peter Ffuille, op til., {)p 28*55: Peter Feuille "Final Offer Arhitratjo.
ang the Ch||||n’5l Eftect,” Indystrial ReUiieni, Vol. 14, No * Octobfr
1975,8#. 302*10; Stem, el of, op sit.; and Thooins, A Ko(g*. , Ronald
C. Efirenberg, Jean Badrnchneider, Todd Jick, and Mcrdehat’ Mironi,
"An "Evaluation of Impaste Procedures for Police and Firefighters In
New Yo.<: An Interim Regort, unpublished manuscript, New York
State Scnaol of Industnal and Labor Relations, Cornell University, June

7. Foe ’apee ort on the early eaperience under this procedure, see Gar};
Lon% and Peter Fruiltc, "Final Offer Arbitration!” *Sudden Death* 1
Eugene," /edmietaf <e!'LoPot Jfrieiiear Review, Vol. 27, No. 2 (Janu-
ary 1974), pp 186-205
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TABLE | Eugene Negotie. ion-Arbitration Esperiance (1971*76)

Emfloytt Croup Arbitration Inookidf tlim i Submiltad to Arbilratori Outtomt
1971-72_negotiation*: . -
Fixe Fighter* Yes ntire contractua‘ actéa e &It fint offer selected . .
Police gatrolmen Yes ntire contractual Bac aae ]%(reatml%r}]t nrgggg | re]gsdurmg
AFSC.ME es . .. Union, security; all other items  Union positl
1972_%} neqotiation* (bmdlng fact-finding)* agreed fo In negotiations agenc;?s%ogp selected
Fire Fightels Yes Lone%evigl. ﬁ% all other items  City alternate offer selected
: agreed to'in negotiations .
Policg Patrolmen No L . Ne(rlot|ated ageenent -
AFSCME Yes Economi | s, nonecanomic Ar%.%entlent n oUg?e during
19E4'75F'neh oiations: ISSUes agreed 0 In negotiations & |r? lon procee mggs
ire Fighter No eqotu. «q agreemen
P0lice Patrglmen 0 Neéotlatea agreemen
AFSCME (salary reopener
1975-76 _negiot(lation)g: pener) “ ¢ ot!ate agreement
Fire Fighters Negotiated agreement
salary reopener) _ _
soa"gF Pr%tgoénr? eerr} jsfo Negotiated agreement
FSoue? Yes Entire contractual package Agreement neqgotigted during

aritration proteedings

sousgs: Peter Feuille, Final Oll*r Arb{'tration: Contiflt, Dagalapmmt. Tatkniguii, Public Emﬁloyee P-lations. Library, . series
no. N &Chirago: International_Personnel Management Association, 1975), p. 17, and Gary Long,” persoi. "1 Director, City ot
F.u%ene, el]eé)hone conversation, October 11, 197?. , , , , .

Not*: *Tnhe two sides agrcrd to use the fact-finding services provided free by the state and lo be bound by the fact-finderk decision.

3hi

TVNnnor Nourumv
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The Eugene experience iu*gejU that over time the city's pro-
cedure has become more rather han less effective in preserving the
parties* incentives to reach their >wn agreemenu (at least prior to
an award). It may be difficult & pinpoint the precise reasons for
this result (and even more difficv.t to attach weights to them); they
apparently include early union tosses and a desire to avoid repetitions,
a speedy arbitration timetable, the package selection requirement, the
absence of impasse steps hetween negotiation and arbitration, arbi-
trator encouragemet.” of negotiations after the Frocedure has been
invoked, and an early final-offer submission deadline give days prior
to the commencement of the arbitration process)." Whatever the ex-
act reasons, the Eugene experience suggests that unions and manage-
ments operating under a final-offer procedure can reduce their use
of the  xredure as they become more familiar with iu operation.

Baseball. The recent major league haseball collective bargaining
agreement provided tor final-offer arbitration to resolve salary dis-
putes between players and club owners." As Table 2 indicates, the

TABLE 2
Baseball Salary Arbitration Experience

cer TosJElirbU bivation SegtaPror - dii, Jon

1974 500 (approx. . 54 «l»)e 26 (55¢)* 28 (596)*
1975 500 (apirox.i 38 28% 24 (5% 14 (3%
Totals 1,000 (approx. 92 (9% 50 (57¢ 42 (4%

Souacs: James B. Dworkin, "The Impact of Final Offer Interest Arbitra-
tion on BarLalnmlr. The ar(F of Ma#or Leag#_e,Base,ball,“ PuLdue Umversﬁg,
Krannert Graduate School of Industries Administration, Wor mq Paper No.
554, June 1976, p. 6 (to he published in the Proceedingi ol the Twenty-
Ninth Annual Winter Meeting of the Indystria Relations Research Assn:).
Nora: *All penentage figures are percent of tot; eligible

procedure was used du*:ng 1974 and 1975 in about nine percent of
the salary nego’iations. The most noteworthy aspects of baseball's
arbitration experience is that over half of the cases taken to arbitra-
tion were settled pno: to an award and that the arbitration usage
rate declined significantly from the Tint -ear to the second.

8. For the speei'sc.details, of the uge?
cedures, tee ‘wieau of National "A
sions Repots, le/ttentt File. . .

9. Jamrt B Dw_rkin, "The Impact of Final Offer Interest Arbitration on
Bargamm%; The_Case of Mﬁjor L$a ue Base?all." Wo_rkln? Paper No.
554, Kranner_ Graduate School .of ‘Ind istrial - Administration, "Putdue
Unlver5|\tXI,_ 1976 go_be published in the troeeedingi et the Twenty-Nmth
Annual Winter Mseting of the Industrial Relations Research AssoCiation).

.end the other public etctor pro-
airs, Cenmnim™ Employee Rele-
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The baseball final-offer procedure is, unique—it coven an. un-
usual Hroup of worken, is applied on an individual basis to a single
issue, Nas ave_r%/ speedy timetable, and prohibits explanatory opinions
—and hence it is difficult to compare the neg_oﬂ,atmg EXperiences
under ‘it to those in various public’ sector jurisglictions. It ‘is worth
noting, though, that the baseball experience is similar to Eugene's in
that Over tine the use of the ﬁrocedure has decreased, which” suggest*
again that it is possible for the contendmg parties to cecrease their
récourse to a final-offer procedure as they become more familiar with

Its operation. o o _
Wisconsin. As Table 3 indicates, the Wisconsin experience shows
TABLE 3
Wisconsin Negofiation-Arbifration Eiperian.e
July 1974,
1968-71¢ 1973-74 Jurie 1976
Settlement Fttl-findint Arbitration Arbitration
Method So. Percent S0 Percent No. Percent
otal Pyblic. .
égf%% '\tfr?gBtllraethth 21 100 320 1100 260% 100
gggglgté?ﬁs " 3¢ 70 205 64 107 41
i eseingJ A I
e;aiion 102 24 9 2 8 AU
g(t:ﬁ (Jlnn ¥
e
Settlre§ by Aibitration '
Awar . - b u 14
Cases Pending - - - - 2 9

Sounet: For 1_96%—74, from James L. Stem, Charles. M. Return J. Joseph
Loewrnberg,. Hirtchel. Kasper, and Barbara. D. Dennis, Fina| Offer Arhitra-
tion (DIl Pon, Wait . D. C. Heath, 1975g, pp. 66, and 90: for 1974-76
from ‘the files of the Wisconsin Emglogm nt. Relations Commissicn and
supplied by Professor Thomas Kochan, Corngll Universit

Nona; *197? data have heen omitted b‘ecause_botK the fact findin* and
arbjtration s_tatvt?_s existed I that ?/e@r, Prelimingry estimate of total ne-
?otlauon! Fina |%ure may be largef; "All percent fiqures are percentages of
otal negotiations urmq_ relevant Time period; 'Includes 3? rases settled _bh/
mediation after declaration of impase, and 54 cases seftled by mediatio
after ;)en‘(lon for _arbitration and Pn?r to appointment ?f arbitrator; 'Prior
to 1977, Tact-finding teas the terminal step for (P“ lic safety negotiations: In
1977 the_fact-finding_ step teat deleted and replaced by arbitration, and *This
£| grrgs will increase "if some of the pending cases art” resolved by arbitration
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an increasing proportion of public safety negotiations taken to im-
passe over the four year life of that strte's final offer with package
selection procedure Xand compared to the Previous fact-finding pro-
cedure). Ir. addition, a larger proportion of cases are culminatm% A
arbitration awards during the recent two years than during the first
two yean, and the proportion of arbitration awards is larger thai
the proportion of fact-finding reports during the yean prior to the
passage of the arbitration statute. It is also noteworthy that a majority
of the recent cases taken to impasse are settled via mediation.

The Wisconsin data su(?gest that the parties are learning he.,
to incorporate mediation and arbitration into their bargaining strate-
gies, with the results that third-party intervention is increased. This
Increased use of the impasse procedure may reflect a more difficult
economic environment for bargaining, or it may result from such
procedural components as the ability to modify final offers within
five days of the arbitration hearir g (which means that the “final"
final-offer submission deadline comes rather late in the process).
Whatever the reasons, the Wisconsin impasse procedure has been
receiving proportionately more use over time.

Afajsachiuttts. The available Massachusetts data do not include
the total number of public safety negotiations, and therefore it is not
possible to comput the proportion of police and fire cases oin([q to
Impasse or culminating in an arbitration award. However, Table |
does contain some figures describing the number and disposition of
impasses, and it is aﬁparent that under the final-offer with package
eelection procedure the number (and presumably the proportion? of
cases going to impasse increased substantially compared to the final
year under the previous fact-finding procedure. In addition, it also
Is apparent that a smaller proportion of these cases art being settled
at the formal mediation step, that a substantial number of cases get
settled in fact-finding or in arbitration orior to an award, and that
the arbitration award rate (19 perce. as an outer limit, with the
actual rate probably somewhat leu) is consistent with the final-offer
award rates in E'-gene, Wisconsin, and Michigan.

An analysis of the fust rear under the Massachusetts procedure
tentatively suggrsu that fact-finding mai have diluted the negot|at|ng
pressures that the final-offer process seeks to place upon the partiei’
Since the arbitrator must consider the fact-findrr's report as one of "he

10. Lawrence T Holden, Jr l\/MnaI-OfS«r A bitratjon in Mawachuwtu
One Year Later Thi Arbmticn Jeutntl, Vol SI, No | (March
1976), pp 26-S.
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TABLE 4 _
Mstsachusstts Arbitration Experience
furt/1974:  Piictl1975:  Fiical 1976:

Settlement Fact-finding Arbitration Arbitration
Method No. Portent  No. Pertent No. Percent
Number of Impasses | 13 1 16 1
Sealed in Megi,ation 55 82* . 2& 88* %? 99*
Settled in Frxt-finding

Without Report . 1 1 B 2 3 4
Settled in Fact-finding

With Report 2 3 14 9 11
Settled in Arbitration

\éVItPOdUtbAward - - 10 6 1 1
ettle

Arbitratign Award — — 31 19 0 0

psses ReIOE o W oS T 6

Souses.. Collected from the files o] the Massachusett% Board ot Conciliation
and Arbitration and supplied by Professor Thomas Kochan, Comell Uoiverury’.

Nora: *AD percent figures 're percentages of case* that went to Impasse
during the rel ant time perud

selection ¢ 1ia, the parties typically attempt to make their final
offen confoim closely to vhat the fact-finder recommended. When
used in this manner, the fact-finding step b similar to a conventional
arbitration proceeding hecause the Uct-finder ia not limited to choos-
ing between the parties* linai positions, and the fact-finding mutts
are reviewed at the binding final-offer step. To the extent the parties
can anticipate such a review, they can use the fact-finder’s report to
create their own settlement and thut avoid the risk of an all or noth-
ing selection decision.

One of the more noteworthy features of the Massachusetts* pro-
cedure in nperat'on b that many impasses apparently drag on for a
very long time. At the close of each fiscal year ir ny cases art ear-
ned over to the next year, with the most glaring example being the
two-thirds of all 1976 impasses Ibted as pending at the end of the
fiscal year (though some of these cases may have been settled and not
reportrd). This time lag may be attributable to the fact that the
“final" final-offer submission deadline arrises very late in the process
(at the end of the arbitratioi bearing), to the arbitration chairman's
authority to remand the dispute hark to the parties for additional bar-
gaining. and to the time required to complete each of mediation,
fact-finding, and arbitration steps. Whslever the reasons, it is ap-



J"NALOFFER ARIITRATION 21)

parent that there are very few deadline pretmm perceived by the
parties in Massachusetts public safety nect;ot|at|ons, and the ahsence
of these time pressures may contribute o the use of the impasse
[IOCESS, .

_ Michi%_an. In contrast to the above procedures, M|ch|?an’,s pub-
lic safety final-offer statute provides for issue-by-issue sefection on
economic issues (and conventional arbitration on noneconomic is-
sues), and as a itsult final-offer arbitration in that state has much
less of an all or nothing flavor than in other jurisdictions. The total
award experience. in Michigan seems consistent with the experiences
in other jurisdictions, as_the award rale is estimated at about 16
percent between early 1973 and early 1976." However, the award
rate appears to be increasing over tine, for during the Hnt eighteen
months under the final-offér procedure the award rate was about
ten percent™ Further, Table 3 indicates that a rather large number

TABIC S
Michigan NogoHation-Arbitration Eaporinnco

1973-M *>tk 1975 1973 eJent 197t
ﬁo. fercen? ENo. fettt

e e 8
weHs |Ssue 28 ?
nairtf 6 I

. eat 1973-7) figure* from Michi?an employment ReI%tion* Commission
like* su?plled bEv opert G Hewlett. Inner MERC Chairman; 1973-71
R%;éjges rom MERC filet supplied fey Rkhard Scryah. MERC Administrative

Not* . ®All percent figures are percent**es rf cates submitted (a arbitration
during the relevant limé period.

It. See faul C Somers, Aa EWuefien «f Fianf-Offer dihirsiis* in Mini-
chuselfs éRotIoat M ijuihwiu Leﬁgu? of Cities and Towns, 19*6% let
a manager* ns-aeleased analrwt e| the final ofjer trstem in shr Bar Stair
learn tonclude*, among other thm[g* shat she lsnPaaw declaration rate
ha* iacrra*rd under arbftration, shaf teuportio airlf fewer caws arr set-
Sled m,me?latlon. Shat the fact lind nq pne.it oprynri as a it facie
conventional ret*tration step, and lint Impaaaes which require an award
lair g verY _Ion([1 tune Eabout a ye?r) 50 ?et resolved He also concludes
that the arbiuation outcomes stnduly” favor the unions because they have
won twice as many awards at management

12. Thu award rate, was calculated an She baas* of M actyal awatdt rmerg-
mg (mm an estimated M ncfuciauceu, Kochan, el of, eB cir.p 5

9 Charlea M Rehmua, "legislated taarreti Arbitration,** saee_edla%l if
|he Twent ﬁeventh,AnnuI [inter Meeting of the Ingustrlal ela
aona Research Aaanciatee> (Madiann  IRRA. 197)), p 3L
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of all negotiation! are submitted to arbitration (te., involve a request
for the appointment of an arbitrator), and that most of these cases
are resolved prior to the issuance of an award. The dau do not
indicate precisely how this resolution a achieved, but many of these
cases are settled through the mediatory effort! of arbitratorvM Using
the estimate of the total number of negotiation! that produced the
arbitration award rate (see fn. 11), the Table 3 data indicate that
about half of all police and fire cases involve a request for arbitra-
tion, and the proportion of these requests has been increasing
over time,

Michigan srems to be experiencing the same phenomenon ob-
served in Wisconsin: the parties are increasing their use of the arbi-
tration procedure oser time. This increasing use has resulted in a
arger proportion of awards and in increased reliance upon the arbi-
tration procedure as a vehicle far continued negotiations. In addi-
tion, there aBpears to be an increasing amount of mediation per-
formed by arbitrators. This increased use of the procedure may result
from a mure difficult economic environment for bar?aining or from
procedural reasons the final-offer submission deadline comes late
m the procedure (usually at or after the hearing, subject so the dis-
cretion of the arbitration panel), and the arbitration chairman has
the authority to remand the dispute back to the parties for additional
bargaining Whatr.cr the reasons, the panics in Mtdugaa are be-
coming more willing to incorporate the arbitration procedure into
their bargaining strategies.

lotre. The lewa statute is similar to the Eugene ordinance in
that il applies to all employees in the jurisdiction (net just police
end fire), and is thsilar lo the Michigan nature in that Il provides
for issue-Sy-issue selection. Table 6 describes the 1973-76 lowa im-
Faste experience. As indicated, most negotiations involved a request
or mediation, whirh is not surprv ng when considering that in most
of these nefotiatiorj the parties were bargaining far the firw time.
Most of the impaues were settled at the mrdiauon step, and rela-
titely small propcmor.i were carried to fact-finding or arbitration.
In fact, ihe men percent final-offer award rate to date n the lowest
rale in all the pub!: jurisdictions surveyed o .

The lowa statute is unusual in the catmt in which il erpwsiw
permits the partes lo negotiate their own impaste resolution pro-
cedures. As of March 1976, 141 such independent procedures had
been negotiated and in M instances the parties hose to eschide
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TABLE 6
low* Nsgofistien-A/bifrsfion Eipsrisnco

1975 «0tiohn 1976
No.

Recorded number of negotiations 6*
Requests for impute assistance *
Cote* a55|Pned to mediation 2% * 8*
Cate* settled in mediation 1 ¥
Cases assigned to fact-finding 4 %
Catet lettied in fact-finding 2
Arbltratlon awarg* 25

Souaca: Figures fra* th* lowa Public Employment Rslstien* Board rap-
?\}ladb Fro toeﬁ ickard Ff qetter, University ol lowa.

oratl *172 collective bs/gsining srrvemeny an recorded with the lowa
PERB. additional contract* mgy have heen nrfotiiled but not recorded: ‘Al
Percent frfwra* are trernlace %corded nefotlatlotu and -Oucreﬁ]anﬁ
a thm fifure* are due to the fka|b| ray Iven the é)damc to ne}gohate [fi
cation* In the Impatw procedure Many tuck modification* have been Im-

fact-finding (while retaining arbitration)." At a result, it t*m fair
lo conclude that the early experience in lowa hat involved a heavy
ute of mediation (in pan to educate the paniet about hargaining)
but a fairly low rate of reliance on fact-finding and arbitration.

Procedural Implication*

With the caveat that the arbitration data prevented in the pre-
ceding tecnon rvpictentt a very limitrd and incompetc description of
the impute experiences in those jurisdictions, four conchttioni teem
warranted First, the Wisconsin, Massachusetts, and Michigan data
suggest that over time there appean to be an increasing reliance hy
the parties upon their impaste procedures This tame result ha* been
noted under impasse procedures culminating ia conventional arbi-
tration" and in fact-finding ™ Thus, the final-offer rxpet.races ate
sinolar to the rspmencrt with other impute procedures in that the
port** lend to increase their use of or reliance upon these pro-

IB Iows Fubhc. Imglo meot Rets*no* Rosid. /M RI1i fro* fvBlu fme
o>m#5| Ril t%u [ Ruano VsI [, No | <B em(t; I1H |,
IB Kit.n 0 otp FrmHe. f» fitt drt Tan** . . ., of
, 9B-11: fab* Ao ttsm srd Tktmsi A Kockse. “As' ti
sasto sp sl Dus loyno Yv dviti 1o A* fvdres| Fwklw Im m id
Cutfr," up* Milk ** omouwilp*. New Vori Usw Beboot of lodueuist
sod |, |II rUuso*. Comrfl L verwn April 1tH
19. Dowd = bpli sod jobs t Drra ag. “TU Relatmo* biw i* Tesckr
M 3|m sod lk* Urn of logon Frwodwtef Under New York's Ts be
O(Y\I pop* -«eoros*d si [tH Awsosl Meet g of |li<r It* et
loinit to Dwpuw Rraafaitoa. New York Nkc_to b
mnn Rolsiaao* Bond, 71*1 a#... vs* t. No 9 (Merck l«7B). p .
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ccdurei over lime as they become more familiar wilh their operation.
A second conclusion, however, is that the Eugene and baseball ex*
periences indicate that there is no necessary reason why Chis increased
reliance must occur. Third, the fact that the declaration cf impasse
rates ar much larger than the arbitration award rates indicates that
the parties are making increased use of the arbitration procedures
as forums tor continue ne%otlatlons. This result is consistent with the
lack of ri«k mmusociated with using the pre-arbitration impasse steps.
Fourth, a substantial portion of these continued negotiations are re-
solved via the mediatory efforts of arbitrators (with Michigan being
the best example).

Using these four conclusions, it is possible to propose a final-offer
arbitration procedure that should increase the incentives to negotiate
and apply these incentives equally to both sides. In those negotiating
situations where a binding outcome is deemed necessary, the in-
centives to negotiate should be increased under a unified mediation
and final-offer arbitration procedure with the same person --ving as
mediator and arbitrator and with an early last possible moment for
final-offer submission. Such a ﬁrocedure would require the parties
to submit (to each other and the imﬁasse agency) their final offers
as soon as thve impasse is declared. The intcrvenor, who will be the
only persc.t assigned to the impasse, shall attempt to mediate a
settlement. If his mediatory efforts fail he shall serve as the final-offer
arbitrator and shall make an entire package selection. A crucial re-
?uirement is that the selection decision shall be between the two
inal offen originally suomitted and shall not be based on any
movement that occurred during mediation. Once the impasse moves
to arbitration the arbitrator shall have no authority to remand the
dispute back to the parties for additional bargaining. The impasse
timetable should be precise and concise (no more than three months
from impasse declaration to award) and with the objective of achiev-
ing a speedy resolution of all impasses." There would be no other
steps in this procedure. . N

Such a procedure should satisfy two conditions necessary for
inducing negotiated settlements. First, it should apply in an even-
handed manner to both sides. Second, it should increase the costs
attached to the use of the procedure to such an extent that the

IS Bowers' esamuuiion of the conventional arhitration experience ia Penn-
r¥lv_an|a luccnti that sthci tune |ImJIS will achicvo a faster resolution
of Iropastej. thin the mote open-ended procedures that exist (a meet
stairs . Mollie Bowers, "A Study of Leftslated Arbitration and Collective
Barf%mlnf in_the Politic Safety Serwc?s In Michigan and Penngsylvania.
unpublished PhD dissertation, Cornell University, 1974, pp. 212-19.
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pirtiei will prefer to negotiate their own ig<cements to a greater
extent than IS presently happening. This larger proportion of negoti-
ated agreements should result from increases in the costs of remain-
ing in"disagreement and from the mediator's increased ability to
Incluce concessions from each side. o

Cortt of Ducgrtemtnt, Final-offer arbitration with package
selection Is prem|se3 upon risk; it will be risky to take a negonatlng
impasse t0 a th|rd_part5)’ process in which each’side stands a Fifty pe
cent chance of being branded a loser. However, most final-offer pro-
cedures do not create this risk until reasonably late in the impasse
chronology (Lt., during or after the arbitration hearl_n%). In"con-
trast, the"procedure Ptoposed here seeks to create a hlﬁ, degree of
risk at the moment of impasse declaration. As a result, this procedure
should increase each party's perceptions of tise costs of remaining in
disagreement beyond the “impasse Geclaration point, as compared to
the ‘magnitude of such costs in the early sta%es of most’ impasse
Processes,_because the i)arnes will not be ‘able to modify or amend
heir Fmai offers at a later date. In other words, this procedure. is
riskier because the all or nothing pressures are created at the point
of impasse, and hence the Pames should have increased incentives
to avoid impasses and negotiate their own agreements,

Thu requirement of an early submission of Final offers should
w a meaningful deadline for Teaching agreement prior to using
s impasse process. As Stevens notes, deadline pressures tend to
reduce the amount of bluffing in the negotiations and tend to alto
the least favorable terms each side is willing to accept.t These pres-
sures are commonly associated with strike deadlines in many private
sector negotiations, and several eaperimental negotiation stuclies hast
indicated that deadline pressures increase the likelihood of agreement
by reducing hargaining demands, aspirations, and bluffing " The
deadline in"this Final-offer proposal should have a similarkmd of
impact hecause it increases the costs of declaring an impasse in a
manner Iha: mar. other final-offer procedures do not"

19. Cart M Suites, SI'tttfy eud Ctlitti<* S™|«u»ini (New
York  McGraw- |Ih g _

90 Fm a tunnsars of these studies, see Jelfrr* Z Ilvkia and Bert |. Brows
TKi S»r\*l tn.-tsle/r *[ [I'fTius] 1«S A'«p»ivicu (New York Au
dcowc Press, 1175), ﬁ{) 170-24

3L As sosec earurr, the Eufror procedure has a very earl, nalettes

robrS|H|draCkse (ft** dsn More she ssari of the iihiraim proem

aaﬂ the utters 1h0||ut shea_are the ones Irom which the arhstrniet
will react a selection uolew the parties reach acreement an al. the
dispwteC iseira, This requirement may he aimeiaud with shs eftecirre-
ms at slat c-i's procedure 1a induelag nefoisaiad afreerernis cues tree
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Making Concessions. It would be foolish to insist that under
such a procedure all bargaining would end in negotiated a?reemenu
prior to the point of impasse. Some cises, for a variety of political
reasons on both sides of the table, will be taken to impale, and this
procedure should increase substantially the ability of ihe mediator
to induce concessions from the two sides so that they may create
their own settlement prior to arbitration.

Assuming that a preference for negotiated agreemenu exists
among both contending parties and the mediator, the primary func-
tion of a mediator is to assist the two sides in fashioning their own
agreement. Assuming that the parties’ preferred positions are in ex-
cess of their resistance poinu (I.e., the union will accept leu than it
is asking for, management will agree to more than it is offering),
the mediator's job Is to persuade each negotiator to make enough
concessions so that an agreement is possible. Therefore, the most
effective mediators and mediation procedures are those which do the
best job of inducing enough concessionary behavior from the nego-
tiators that agreemenu are negotiated.” In negotiations, however,
each negotiator usually is under the opposing pressures of reaching
agreement (which means making concessions) and obtainin? the best
possible terms for hit constituenu (which means standing firm on a
preferred position, or making no concessions). Hence, each negotiator
may be caught between the need to concede in order to reach
agreement and the need to be perceived at a tough bargainer in
order to induce concessions from the other tide to obtain favorable

The mediator’s job b to assht negotiators in escaping from thb
dilemma by simultaneously making it possible for them lo concede
and pe ecting them from the negathe consequences of concessionarK
behavior. There are both experimental” and operational” dam whic
indicate that mediators can be effective in pushing or pulling the
parties together. Under most mediation procedures, however, media-
tors do not have very powerful tools to encourage and reward con-
cessionary behavior and discourage and punish nonconcessionary be-

12 Far sa rsceQcni conceptual sad operational isilfM af mediator sad
mediation 8flrcuvcoMs. sc* Thomas A Kachaa and Todd Jkj. ‘A
Theory aad Kapncsl Luwulm _ad she hub lactor Mediation
Fracaas,* paEer meated 4 the 1174 Annual _Meeting al the Sonny
of Ftedrsssonsli « Dispute S tanitian, October 1174

23 Rubtn aad o

* tp nf. 34-44
24 KocKao and Jic?(, opp «r. Sggm alal, rf m.pp 117-24

fig
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havior.M Mediator* may be very aggressive in pressuring the parties
to move together, but if this convergent movement is not forthcoming
mediators must eventually withdraw, leaving the dispute unsettled.
A key source of mediator effectiveness is the face-saving role
played by"the third party. Such a role increases the ability of negoti-
ators to make concessions and then justify these concessions to fheir
constituents as required by the mediator.** Under the proposed pro-
cedure the mediator car “play a much larger faqe-savm? role than
under most mediation procedures because of his substantially in-
creased ability to reward concessions and punish nonconcessions. The
fact that theé mediator will serve as the final-offer arbitrator wil
enable him to make authoritative suggestions to the parties about
unacceptable positions and possible areas of agreement which the
parties know he will be in a position to enforce it an award becomes
necessary. Further, the parties should be inclined to use these su?-
gestions to fashion llieir own agreement because of their |nablll% 0
modify their final offers on a” piecemeal basis. As a result, these
final-offer mediators should be ahle to use their aythority as potentjal
arbitrators to induce enough concessionary behavior from the parties
that negotiated agreemenuare reached in most impasses. o
Shortcoming! and Criticism/. There are some potential pit-
falls in such a procedure. Fint, it would. be unrealistic o expect that
such a process will always produce ne?onated_agreemenu, for in tome
negotiations there may be |_nescaPa_be political pressures on cither
side of the table which require a third party settlement. Second the
proportion of cases going to, impaste may inCrease, even if the award
rate decreases, as the negotiators attempt to use mediator-arbitraton
to induce concessions from the other tide. Third, such a process re-
lics very heavily for its successful operation on the skills of indiv.duals
who must know how to be effective mediator* and arbitrators, In
particular, some arbitrators may be unaccustomed and.or unwilling
»S  for avery iairrrttini accountof how teveral mtdajeti atieept to
laahma aliffncnu, arc Kmnrth XrcMel, Labor Mediation: Aa Ct-

&l\?rator %&\iey (Albany, Ne» York  Astorianoa of Labor MrCation
€noet, - . L . .
2t Tot a report of an reprrimrntal mampointion of ikh aspect of nedin-
uog, are_Dean G. F{ettl ang _Douglaf F. 10hnson, "er lauon aa arl
Aid to Tare Savmg a NeJqotlatlon* nttal of Ferteaalu) and [w it
frygnoUgr. Val IS, Na (1%70), é) MMt More |ﬁrmflc§.'*, the
mediator” can work to protect the niegotiator making a ratnrradat ‘from
ponuoc Wat” or the wea enln% of @ negofiatin pout, m due to the
emitien rule against withdrawinig a fouceénian oar* it kat beer made;
ﬁad, from “image lan** or w%akenmg of a neg@tlant's,mgﬁ]e,for
armgl1 engaged” 13 I¥I|r|d|ag benavior “Nee Dean Freni, “[ndirect
Cn—himedtwa aad the Starch far Agreement ia Negotlatmn,” Jreraaf
of Appt»4 Sotrol tnrkotog,. Vol 1. No™J (1971), pp 20VM
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to play mediatory roles, and hence may engage in only perfunctory
attempts to mediate settlement

erhaps the strongest criticism of this proposal will be aimed at
the manner in which the proposed procedure may generate “in-
equitable," “unbalanced,” or "low quality” arbitration awards as a
result of the early final-offer submission deadline, the inability to
modify submitted final offers, and the lack of arbitral remand au-
thority. Two points may be noted in response. First, it is very dif-
ficult to objectively define what "inequitable” outcomes are In an
adversarial interaction context. Second and more important, the
above proposal seeks to increase the parties' negotiating incentives.
If this is to be accomplished, the impasse process must be constructed
in such a manner that the parties will want to avoid it, and the
only feasible way for this to occur is for the parties to perceive that
the impasse outcomes will be less desirable than negotiated out-
comes. This is the premise upon which the final-offer arbitration
concept (and this paper) is constructed, and the proposal outlined
above seeks to *[t\, *Hit premise more forcefully in a more
"strikelike” manner) than is done in most existing final-offer
procedures.”

Conclusion

The final-offer procedures seem to be doing a reasonably good
job of inducing negotiated agreemenu, either prior to impasse or
during Iha impasse procrta However, over time there seems to be a
(};eneral tendency for the parties to increase their reliance upon the
inal-offer procedures, either aa a forum for continued negotiations or
as the source of an imposed settlement. This increased usage may be
related to the lack of costs attached to declaring impasse and using
the early steps of the impasse procedure. If so, the proposal made
here—lo |mPIement mrdtauon-final-offer arbitration immediately
after the declaration of impaste, with the tame person serving as the
mediator and arbitrator--should provide a procedural mechanism
which encourages the parties to reach their own agreemenu more
quickly and to a greater eatent than appears to happen under several
of the existing public sector final-offer procedures This increased
incentive to negotiate should happen because of the increased all oe
nothii* risk of declaring an impasse and because of the mediator's
increased ability to manipulate the negotiators” willingness to make
contesttors if an impasse It declared.
12. Far a w»W»W s»4 procrdars) 8upisi| kssrd aa s tmminry ﬁmaur,

ﬁ*» Hart"!\f UhseWr. X<a«4 fLset a Ahe<e*u* la Fiwd Offer
ltcMt," 1sAsnd Riliiasi. lasknals
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by Myron Lieberman

s That | Have Laid:

cher Bargaining Reconsidered

Once a strong advocate of rightsfor teacher organizations equal to
those possessed by unions in the ﬁrlvate sector, Mr. Lieberman has now changed

his mind. To compensatefor t

e inherent advantages o fpublic employment,

he says, teacher representational rights should be considerably reduced.

n 1962 the Tint si?nificant collective

basis, Others simply inherited bargain_ingz

bargaining contract covering teachers . as a fixture on the éducational scene, jus
was negofiated in New York Clta/. Sincas 1ts ahsence was uken for gran_ted IN an

then, collective b_argalnlnf% in e
Pace. At least 32 states now provide
eachers with bargaiping nghts,* and a
glowing majorityof teachers %_60% or
more) work™ pursuant to collective bar-
gaining contracts. Membership in teachers
Unions has Increased e,normousl%, simul-
taneously, dues therein have feen In*
reased, "so that the resources available to
egachers unions may even exceed 1*00
million annually. Since 60% to 60% of
schoo| budgets”are sPent for personnel,
virtually every aspect of education has
been affected Dy this dramatic shift to col-
Iectlveh{ bargained terms and conditions
0

of employmént. , .

Since “1962 coIITctlve bar alnlng hat
sometimes been sold to legiSlatures and
school boards ona “try u. you'll like it”

S5 ikt uklitaay «71

MYHON LHUHMAN *« it*

fen ftlariiim itiwun »>* « NOtomA ©
J.4*tr to urfvorieir nbratr Iwirfxi far
MrUn ($re An Sooli, ECikjum asa Pro
InuM, ftJi ThefawiofM b fisuiia*.
/Ngw r»W rv«iicagnr/oitrgin
rr */ »fe AMttnu fedrimtmo a) JEmAm m
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0 |n?a mo . hw|»m Lmittmmm
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catioearlier era. Regardless of h
has developed nationally at an impressivaented or expefienced

W it IS pre-
however, there Is
one crucial djfference between the present
situation and the 1960s. Today wt have a
wealth of experience in teacher bargaining
to guide us. What was advocatedor. og-
Pose_d_ In the 1960? on the basis of logic or
ntuition nr speculation or analogy can be
tested today against a body of expierience.
Today there 15 no excuse for debating
whether or how collective bargaining in
education differs from collective bargain-
mg In the private sector. The differénces
art real and important, and they justify
this conclusion: Providing public, em-
Ployees collective bargaining rights similar
0 ‘those provided private Sector em-
pIoYees IS undesirable public policy.

n the 1960s the appeal to “equity**
was the major public pohc%/ justification
for teacher bargaining. Wi hOAI bargain-
ing rights, teachers, like other public
-mployers, air allegedly second-class
citizens. Pihndr employed guards can
unionize and strike; publicly emplo%/ed
ones cannot. Bus drivers for a privately
owud company can strike, if the same
routrs were takén ovrr and operated as a
BUbU' utility, the Jrtvers could not
argain or strike. Similarly, leathers in
Prlvate schools can organizé and bargain;
hose « public schools cannot

for the sake of argument. In in agree
that teachers ought to"ha«e “equity™ with
pm Ate sertor emgl_oyers To assess the
equals argument o _%ectnct , however, we
nvou consider aN ihe nodal differences
between public and pro ate sector employ
mens, nos juU the absence of bargaining
lights m public education Among these,
perhaps she most imporsanc difference a

that teachers often play an important role
in determlnlngnwho IS management. For
example, teacher organizations are_ fre-
quently active_ in school board elections.
[n some situations they have a decisive in-
fluence upon who s élected. In contrast,
private ?ector employees have no legal or
practical role In’ selecting managemmt,
and it would ordinarily bé futile for it rm
totrytodoso. . ,

I some Jurisdictions at least, lia
political influence of teachers ugon public
management has been extremely advan-
tageous to teachers. This influence affects
not only what |s,P_ro osed, accepted, re-
jectcd, ‘and moditied, but the tlmlng of
concessions, the managemmt posture to-
ward grievances, and the extent of
management support s%rvmes for bargain-
Ing. Sometimes even the choice of man-
agement,negotlator IS Subject to an unof-
ficial bui effective teacher vein.

It is easy to_underestimate >he impact
of teache* POlItIC'” influence us trieher
emp!oymen relations, because typically
this intluence has to be shared Often, it is
ImS0re V/CSO Bowe_r than "do” power. One
should not be misled, however, by the fact
ihai teacher backed candidates” do not
always support the teachers — or ma%/
even” oppose them on occasion Suc
Iluaiturn notwithstanding the political
dimension constitutes significant teacher
advatntages over penate sector employ-
ment.
~ la this connection, teacher oppoeiueu
ties to influence the choice of state of-
ficials must aHo be contideted True
enouPh, private sector employers have
equa onortunltlet to influence or to elect
such ulfioak. Ihe point is. however, that
state offWtah seldom affect the context or
substance of prwate sector bargtmmg
Tjpuly. the governor of a state hat no

fIBMMhV San
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“Every group has the right to use the
ballot box to advance its interests; [but] the

opportunity is

more

advantageous to

teachers than to private sector employees.”

role in collective bargaining for private
sector employees. Stch bargalnm? 1S
requlated by the National Labor Relations
Board, a federal agency. On the other
hand, the governoi” fréquently plays a
decisive rolé in whetner ‘there is to be
Bubllc sector bargaining at all, and if there
, 00 such miners~as the scope of
bargalnlnq the nature of unfair labor*
Bractlces, he relatlonshlﬁ of hargaining to
udgetary schedules, the impasse pro-
ceddres, “and the balance of bargaining
power between the parties. In addition,
governors often play a crucial role in
Substantive matters stibject to bar?ammg.
For example, the_governor typically is the
most importa*t single individual inthe an-
nual aidto-education controversy. Since
slates provide nearly half of public schoal
revenuges, the gubernatorial role 1s much
more Important to teachers than u s to
most private sector unions. Foe leachen,
as for other loca| public emP,Io ees, the
|m?llcat|ons are opvious. Political activity
at the state le-ct pays the teacher a Iarger
dividend than il does the factory worker
at the former, _ _

The fact that the National Education
Association and the Arne-tan Federation
of Teachers arc once again seeking to
enact federal legislation providing bar*
gaining ngh.s for tiate a-.d local public
employees i* no way negates the fore-
going aiulsi s. Obvious!.., if public em-
ployee who' i can achieve _thewgoals b
one Ie_t]uslate enactment instead of JO,
they will do so. Atamar rr of fact, while
they arc striving for federal and slate
bargammﬁ Fa* (fry a*e also seeklng
stair [rghlr v benefit* cts mailers nor
malty (env.rrrl suhycc to bargaining
Every group ha*thftigh: o use the ballot
bos to odii*ce us wMCTivrit, my pomt it
only that thr oPportumty_ .0.do Son more
advjotagro .S 10 teacheri than lo privase
trow emp'.:rn .

he p>luv.al dm.r~sn*n of FuMsc
WCtrr m jleditirt *wks to the

ment frequently achieves bargainin
agreements by excessively generols pen-
sion ?nd retirément benefits; Such conces-
sions may_not require any immediafe fax
Increase, Thys the management officials
responsible for the agreement can be
heroes to the public employees for being
generous — and to the public for not rais-
ing taxes. Unfortunately, the practice sad-
dI&s rixpayers with enormously expensive
lon'range commitments. _Significantly,
the tendency to “end-load** agreemeru
this way has become evident“in local,
state, and federal agreements. It is dif-
ficult to see the equity In requmnq,prlvate
sector employees to provide retirement
benefits for public employees that greatly
exceed their own. but that is the present
situation, — _

Another c[]ucql ?ant IS tha}] %ubll.c
management nas less incentive than pri-
vate ‘management to resist union de-
mands. If "private tenor management
maker a concession that impairs the long
rantge profitability of the erueiprite, that
fact ia reflected vmmriMtty in the value
of the company. Thut, unlike public sec-
tor management, management in the pri-
vate tenor cannot avold tmmediorr ac-
countability bY‘ agrrement to escesme
defnrrd Denefits = Although these ob
setvenom ate subject to exceptions and
qualifications, they rrOcn a significant
teacher advantagé over privaté recsor
employee*. o

The major drsadianiage of pubUc
employee* relate* to revenue ratting and
ratification procedure*  Normally, the
private tenor employer tan negotiate an
ag*eement without pubhc or pobtical op-
Powmn When Ihe employer represent*
oe udgtss the agreement, the employee n
bound. Ratting revenue and ratifniton
by a ﬁUbJIC ageik) can be more dilfnk,
and the ihffvcwines may serve as a brake
on nhai maiugemrru n wﬂbng iado_For
rsample, a school hoard may be unwithng
to face the opposition to™ higher inn
needed for justified msreaves m leather
compensation

advantage 0" tea.lets sr. several bIfrrrshieveethrtcss, ever on this issue,

wars_|of r*an-*4r they as greaser lures-
o*erinpuv . mtor Iks |nPrwa|e smsor
managrme  More ir portani, (w-varr
taciormar™#rmmisendi so ha«e a gaewcv
doevt ant rervonal  m inning
B’l tlimitism ider jvds Thisis par
tvlah a’:arevi  Tripen to pennon
ond letsti—r« herstfiit. PwMw manage

teacher* have some advantages The
tchoel board's financial Mwatnm  ts
know* to the onup. as u the hoard's
room far maneuver Indeed, teachers
Omen representatives are sometime* mate
[no»hdgf*b® than s.howl aim mutator*
abwui Ihe drums budges My pwmi n oat
U» advocate Secrecy a povernmeei, but

merely 10 point out that teachers have an
Inherént advantage over Prlvat,e sector
employees with réspect to their informa-
lon rieeds concerning employnent rela-

tlons.

. Another tactical advantage of teachers
Is that they have very little, it ary, obliga-
tion of loyally to thieir employer. On the
other hand, private sector eniployees are
under some obligation not to damage the
employer. In thé context of a lahor dis-
Pute, Br,lvate sector employees can urge
he public not to_pu. chase the employer’s
product or service, but otherwise their
rights to criticize the employer's product
or service are limited in ways that do not
apply. to teachers. Again, 1 am not ad-
vocdting restrictions on teacher rights to
criticite_school . boards and adminis-
trators. The fact is, however, that teachers
enjoy legal rights to cnticire _ their
employers that éxceed such rights in the
privaté sector Needless to say, this is an
advantage qver private to or employ-
ment, eSpecially in view of the political
dimension of téacher bargau mg.

The fact that a public enterprise cannot
move physically constitutes still another
advantagg of ﬁ)ubllc sector employees.
Again, although the employer’s ability to
move varies from mdus_trg (
within industries, ihe nability of school
boards to ((locate a* a response to em-
Ployee pressure Is obviously advantageous
0 teacher. Inthe rivate Sector, multina-
tional | corporation* have even restat
uniortiraliog successfully by moving cer-
tain _operations from “ond countfy to
another Sometimes the Ihrrat of doing to
help* lo moderate union demands On'the
other hand, you cannot move the schools
of Tucmmi L? Mexico, for rxarapte. or
even to the Tucton suburbs, in order to
avoid tsre*u»r demand> by Tucson
teacher* _

Another major advantage of cathen
over private employment IS that cachets
are entitled 10 certain right*of due process
even in the abvencc of o coRcciivr agm
merit 0 statutory protection Fo- eln
ptc. where tcachets have acquired an es-
Beaa_lsc of rcemptoytsscw. they may not
e fited without dué proem 'Nose that
thes protection n giowlided m me federal
- oviuriwiion. not state statutory_enact
mrnti Thus mortar* usrtaut tagjmnmg
I fh/mjl\)N,enr/.v tare more jmtrrm s
[ 00 M| m rmputrmpicft* or-
ws rkbAMnrlrirrmW forrrt wrh

, rights In fan. teachers
sometimes haw' the bersrfM ot an rvrnaeve
ssstem ot statutory benefits that eeceud
ihe hentfo* negxM Md m the private tee
sot In Cable*me leather* and etchers
urnom ha*e the <oRomeg henefits,
among others, m b ' watt U«

| "Viang pen. <ims *gs -H dnmntal
or tuvpensmn ]

1 "Ten day* of tut leave, runmlative
without h M

t?,lndu try ang



). Righl 10due process ev *nas pt'iba-
tionary employees _
' 4. "Substantial notice beCcrc termina-
1on

5. Layoff rights m

6. Military ~bereavement, personal
necessity, legislative, industrial accident,
and illngss Ieave o ,

7. Sweeping protections in evaluation

8. Limits on district authc.it/ to re-
duce benefits . , .

9. Protection against noncertified em-
plo%ees doing teacher work

0. Duty-free lunch periods

11. Right to dues deduction

12. Right to prompt payment of

salar%( , , ,
13 Righl tg notice of school closin
14, Protection from legal actions for
action in the course of emp.oymem .
.15, Protection from being upbraided
msu,llted, or abused In the prnence of
upils . .
P p16. Limits on the work day and work
ear
4 In_ the private sector, collective
bargaining _is the means of self-help to
these benefits; hargaining rights were not
superimposed on them. Prowdmgz bar-
gamm? rights in addition to this vast con.-
Pkt of statutory benefits is not equity for
eachers; it to more than equity by a wsdc
mar(fm. In the private sector, emEonee_s
would presu_mabIY have had to make Vari-
0us concessions to_get thne benefits, if
they got them at ail. In Co ifotnto, as toi
many other states, Ih« benefits etisted
prior to bargaining, and no rmﬁ!oyce con-
cession wasor torequired lo achieve them.
This h an enormous advantage to the

tcachm,

Theoretically. California could repeal
alt the statutory benefits juu mentioned
and lhe learhftt could "bargain from
ground teto Tor thtt reason, is mas be
argued that the existence ol statutory
benefits for tcaeSeis does nor commute
aa inherent adsaniage of public tenor
over private sector emFonees. In fact,
however, even the legal fouM iiin are
net so ckaf. In some Suits, such at New
Verb, public employee penwro benefits
may ncto comi.tutoruUy be <educed by
the'uatc. Unfortunately; that lad Ad not
seers to kssen the ?GW€’[OWI¥ of the
kgit'aiures. which must now pttgir with
Ike | nibtriu of funding ptok employee
penout and rrtrrementi benef.it that “re
qu>re alarnung proportions of uair
Irmues

an inequity.. Nevertheless, this inequity is
more techinical than practical, anJ ‘the
typical legislative remedy for it has added
to the advantages teachers have over pri-
vate sectoi employees.

First, we must recognize that tc -cher
strikes arc_not an ecoriomic weapon Iff
teachers. If they are an economic Weai)on
at all, they favor management. The *loss
of,ﬁro,ductlon res,ultln? from a teacher
strike is hardly notlcea? e. Who can Sﬁy
years or even months after the fact, what
difference was made by a few days or
weens of schooling, mare or less? From
the standpoint Of putting economic
pressutc on the employer, the loss of the
right to strike in edycation is no loss at all.
On the other hand, hecause teacher strikes
are political, not economic, weapons, not
havmq the right ‘to srike " actually
strengthens, the “political effectiveness of
teachers, The public is not aware of the
economic__ ineffectiveness of  teacher
strikes, whik It tends to be sympathetic to
the arqument that something should be
dtonke 0 help employees who cannot
strike.

Because teachers typically don't have
the right to strike, itate legisfation usually
prescribe* considerable lime foe bargair-
mtT] and for impasse procedures. Asa re-
sult, school m nage ent qften concedes
more than it would in a strike sctikmmt.
After all, the longer management toat the
tabk, the more IO?IVGS away. The comes-
lions management makes 10 avoid pro-
tracted negotiations and impasse pro-
cedures are” often much greater than' he
concessions it would make to avoid or set-
tle a strike.

legislatures ought to he concerned
about'the fan that too much lime, not too
link, to devoted to public employee

rwNto aid prrsate’employment n the fart
that m mm’ ua*es tea. her mtoct are pro

Jdoedmg to teachers muons the
Ano gia>Mg urgM 1 between

urd If e« hat sw mhw to the

M
legal r«nc to ttrtoe. and tgnaae the pear
tual d>ff« ahos of enfOKMg penabos for
titegal irasher units. their-appears to be

bargaining. Instead of providing a
mifimum amount of time for bargaining,
legislatures should consider a maximun.
Téachers unions could still be amply pro-
tected against any lack of time due’to in-
adequaté managément preparation, e.g.,
through the méchanism of unfair laor
practices. , .

. The emphasis on mediation and fact

Finding in Rubllc education has been very
costly 1o the Pub,llc for another reason,
which Is widely ignored. This emPhas,ls
has been a significant causal factor in
teacher persistence in unreasonable de-
mands. A teachers union that has had fo
scttk or strike, and thereby expose its
members to loss of income, Wil be more
reasonable than a union whose options
were either lo settle or to invoke the
statutory impasse procedures,
_Aslong ar th. alternative lo settlement
IS an impaise procedure, teacher per-
sistence in unreasonable demands is only
to be expected. In fact, the very existence
of the impasse procedures often strength-
ens teacher determination to concede as
link at possible, kti they weaken their
position In the impaste procedure. Thus In
,remeleng a Ie,(t;al mealuny whose practical
|mPor,ance It vastly “overrated, the
kgtsUturrt have cnagjed impasse pro-
cédures that are more damagln?, to effec-
tive manargement than the [egalisation of
teacher strikes would be.

. The weakness of the equity argument Is
diamaikally illustrated In cases where a
board of ®education tries to discharge
nuking feachers after the board has
batgained in good faith to impasse. In the
Prlvate vector she emplc- r has she righl
0 replace strikers under these Ch-
nnmjanccs; ,"equ,ltK" would aPpear to
justify a similar right foe school boards.

"Fm» Iff/bid School kow | Compliant* woh Umoo Comracst u<*4n/Vnon."

rtUkjisr stit Sir
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"What puzzles me now is not that | was

mistaken [on professionalism] but that my

position was so obviously a mistake.n

Nevertheless, strlklnq teachers have suc-
cessfully argued that they can be fired
cnly pursyant to the causes and proce-
dures set forth in the tenure |aws. These
procedures typically require a board hear-
Ing for each’individual teacher; the prac-
t éal implications are to make It impossi-
ble to fire S'[I’Ikln(% teachers in many
districts, \We are Thus treated to the
hypocritical spectacle of teachers unions
cfying to the PUth about the inequitable
absence of a teacher right to strike, while
_ 8y urge their members to strike because
It 1S practically impossible to discipling or
fire striking teachers.

L sub

T Tea
pupils

et me turn next to the impact of
| collective bargaining upon_pupils.

ect: :
er barj- .ng ia good foe

upils
P p>. Teacher bargaining has no vieihla
|maart OHV\PUDHS one way or the other,

e don't really knew what its im-

g,art I», ar.d Mwouldn't matter much if »e

|

. Thegretical!), each of the four posi-
%honsmll rgt have beer, k\)/IallddaEj one %unke In
e We proba Id not know
enough to dra’?’P va?d Xont_us_lons anout
thr impact of irz:her hargaining Today,
h,%\fvever, ihhag.'OMic.im’is not'so defen-
sible

The pripo« sn fat collective bar-
gaining is good forpc; »ti\ its or|?|ns in
politics, isc _in eiuca* pa Probably the
most impo'int >sqle difference between
private and publ : sect *rbargaining is ihe
i)oll_,se_a*dlr.ntvc*of: “tLuér. Livenul-
It is a connt fc* Bubllc opinion

hoever can k:mi :? be the defender
and sw{ipor*r,r c* (_l?]/l |_.;t_n hlatfan fcnoe
mous agvan* iye _ihr j*jurs'e for favor-
~btr pu f& C.’y*_;* | c* thl»ira\(on teach-
ervumon pt> ;aii- U t almoti invariably
tOK..nl'm terms tl l».r | wrtfare

Suik ar.” rtlt I»\t a .rrta>n pUunbsk
ty. butonly rca, rat t *T.rp™mis leach
er ikitmts »r **"to s volir with pupd
ini .at fc* nsflr tra.bm want
mu”ruari. angd Clar*r* Mjpear to
be fesrti.il' ;o 1 .Irr’i TIhM'S aaal
more_pe.jvi'. oe me, aad >fo can be
oppoied ina. np,. HrP rpvrj teachers*

hnmtir r.s. e-rétsl . eve Ieather_Pro
puli were of ilr<»( abtr benefit to
pupil - and .mu el*if me not —they
emU nor i.;vf" tie .snt'awon that

rynr 1fad

. Teacher bargaining it had forP\levertheIess, if teacher barglrllln%
rly

teacher bargainin%,is an overall benefit to
pupils. Forone t |n?, we must also look
at teacher proposals on issces where

teacher interests conflict with pupil in-

terests. For example at lea-t 10 times a
year | have to negot.ate on teacher pro-
posals thai teachérs be dismissed in the
afternoon when pupils arc. A common
variant on this theme is Iha teachers b
dismissed when pupils are or Fridays an
days preceding a holiday_ or vacation.
Such proposals are hardly in the best in-
terests of pupils. On the contrarK, they are
obviously in the inferest of teachers t0 the
detrimenit of pupils, as are many other
teacher p*aposals, _

In short, teacher interests sometimes
support and sometimes conflict with he
inferests of pupils. When teacher interests

There are at lgast four positions oncisbe made o appear as pupil interests,

the teachers union will do its utmost to
persuade the community ihal teachers we
rimarily interested in pupil, we_lfaret
ia no
harmful to pupils. It il ecause
school hoards do not agree’ to most
teacher propose’*al the trfcle

Actually, teacher proposal* frequently
generate more_public support than they
reaIIK deserve. Toilluttrait, consider moat
teacher proposals to limit class tire. A
wealth of research clearly invalidates the
assumption that there is an invari.bly
positive correlation between smaller
classes and studrtst achievement; but In us
assume that the correlation extvs. Assume
also that teachers are successful in achiev-
ing limns on class sire in ne(];otgatlons.
Neévertheless, it would be fallacious to
conclude thai bargaming hat a beneficial
effcci upon students, or upon student
achievement After all. the practical issue
» not only whether lower class sire ms-
Prmes student achievement It is whether
he use of driirio funds to reduce ctasi
sue is the most optimum sue thereof.
l'upds may nted irstbools or physical
security or"a decent meal even mote than
smaller class sue The fact that such abet*
natives are typscab* sgnuiiJ ,n nrgotia
turns het;s to uEturn why mod teacher
arguments on the suhyrCt are notlun
more th* ranoeial.raimat of pnms»
taken yelity bn ruse they are us the in
terries of leathers Intapng this. I.do not
denigrate leather sell mutest or thjiNmge
he Tighi io pursue I My pumt n thai.
rom “the teacher pouu of view, puf*|
welfare is a w.owdary ur even ternary
considera:*owm leacVr hargawung

(teaks' cahy and *pracncal). wh)i
should m be otherwise* Ito* con It be

The (cachets union is legally and grag,tm'-
éy the rePresentatlve ot teachers.
ia ,th eec%teachers unions to rei
E)U lIS', teachers ele%ted them to a0
he Interests of teacners.

n this connection, the advent of col-
lective bargaining clearly should enc

the controversy over whether teaching isa
"'profession.* This controversy has “foeer.
for.a long time, and ‘most edu-

around
cators now consider it 3 semantic morass
Nevertheless, the 1ssue has been definite
resolved by teacher bargaining — resolve -
In favor o the,pro?om lon that under col-
lective bargaining teaching s not and car
not be a profeSsion in“the tradition:
sense. | say this even though | former.,
advocated " collective bargaining as a
means of professionalization.  Wha*
Buules me now is not that I was mistake:
ut that my position was so obviously a
mistake. Al ‘any rate, let me describe
briefly the intellectual preerst by which |
came'to the erroneous conclusion that col-
lective bar*" ining would be supportlve of,
or at least consistent with, profes-
slofsalistr., .

Ov « 30 years o%? | wrote a book tilled
Education or « Profession. Writing it
defined a profession as an occupant
group that, among other things, cm?..
sitesthe w rk r to be rendered rather than
the economic gain to the practitioners as
the hasis for the ¢_ganization and perfor-
mance of the service performed.

| then asked this question: What_ pre-
vents teach.rt from achieving professions!
status as defined above* My answer was
this: Teachers cannot achieve professional
status because their organizations are
weak. Their orgamz_atmns arc weak be-
cause they ate dominated b¥ employers,
I.e., by school management. This domina-
tion isused lo frustrate association efforts
to "profetwonsUie™ leaching. Exampie
Superintendenti desperately need teach
crs. hence their associalton nfluence is us-
ed to oppose efforts to raise certification
standards

My thought was that, under a system
of collective bar%amlng, managément
would be excluded ttom teacher orgaru/a
lions Such cvdosscw would enable th.
organizations to become more vigorou.
and cffeciisc advocates of thr higher stan-
dards that administrators would not atsJ
could mn support because of thctr post
non as management representatives,

la retrospect, pan of lhe _analgsm was
substannallg/ correct. Collective bargain
mdg broughf about the ruhuon of school
administrators f'ota teacher orgaaua-
turns, and these or“anuasums Decame
much stronger in the process Unfor-
tunately. awmher crucial consrderauon
was overlooked la represent.ng uachert,
a teachers wa-0a cannot be guided strictly



oticvep primarily by public interest con-
siderations. It must necessarily be guided
by the interests of its members — an in-
terest basically adverse to the public in-
erest.
On this issue the case is no diffe-ent
m a client's employment of on al-
. ncy. An att,orn_e%/ represents the client,
lid the public interest. This does not
iti an that there are no limits or con-
sirtints upon the representational func-
tion — but all of us expect our attorneys
to set in our interests, whether we are
sui- i the government, tryii * to stay out
of jail, or seeking government approval to
rezo; e a building. _
Teachers frequently object to the prop-
osiiici that their or?anlzatlons are
rima ily oriented to feacher welfare.
evertheless, this is not only the fact of
the matter but it would ‘probably be
danger* us if it were not the_case. For ex-
ample, ;uppose a district desires to dismis.
a (cache for alleged incompetence, tf the
teachers union were to be the judge in-
stead of he teacher advocate, the tcachcT
would be without effective representation.
This woud be a most undesirable out-
come, time effective representation is so
impcnant noursometK. o
Parados«ally, teacher organizations
would lose rather than gain support
among /re. her? if their organizations
adopted a pi blic interest posture in fact as
well as in rlctork; at a rhetorical level
ehere is no ﬁnblem, because most teach-
these Ina wh Vs good for teachers is
~ for the csontry. At least. | have yet
Iv near a leaders union a»**t that more
money lor tracers, shorter . t, smaller
classes, lighter toads, and more teacher
benefits general v are not also in the best
interests 0f tlsec mmumty — and I”in not
holding my beea.h.

ssuming il at the pics’ous analysis

have departments that are supposed to
study and analyze hbor legislation. Un-
fortunately, the professors in these de-
partments frequently moonlight as medi-
afors, arbitrators, concision, and fact
finders. To avoid jeopardizing their
moonhgh_tm%_roles, they avoid criticism of
labor I_e?|s_la ion generally, and especially
of legislation that encorages and pro-
motes the use of extended impasse pro-
cedutes and grievance arbitration. On the
contrary, they frequently promote such
legislation, seeing no problem whatever in
finding it in the public interest. The rela-
tionship is not necessarily conscious a id
deliberate. My point is, however, that Lic
Rgnlosop_hy that what's good for Genera
otors is good fo, the countr_){ lives in
these departments, as indeed it does in
education generally. _

As previously noted, the differences
between public and private sector bargain-
ing are not all favorable to public cm-
Plovees. In my opinion, however, most of
hem are, even through their practical im-

ly no statutory benefits, than it is in stales
like California, which_have very substan-
tial statutory . benefits. Paradoxically
however, bargaining has emerged first and
foremost in the states where it has the
least justification and _has_¥_et to emerge in
man?/_ states where its justification is com-
ﬁara ively %reater. It must be emphasized
owever, that most of the advantages of
public emplo%/ment_ -are ineradicable,
reqardless of the political jurisdn..on in-
volved. Short of d|senfr_an_ch|5|nﬁ1 public
employees, we cannot eliminate their ad-
ditional IeveraFe_ on their employer
through the political process. Similarly,
the rights of public employees to due pro-
cess are grounded in the federal Constitu-
tion, and it is not realistic to anticipa'c the
elimination of (hex rights throu%h_the
Bohtlcal process. If, therefore, equity is to
ne achieved, it must be achieved by ad-
{ustmg the representational ratherthan
he constitutional rights of ﬁubllc
employees. To compensate foe the in-
herent’ advantages of public employment,
such adjustment should provide "repre-

Fortance varies from state lo state. Clear-
y, the justification for public employee
collective bargaining_is much stronger in

states like Mississippi, which have virtual-  bargaining righ

The Salam Effecés of Unionism and
Compulsory Bargaining Laws

Many observers retard public employee unionism and compulsory collective
bargaining as nece_ssar%/ elements in achlevmg equitable pay and labor peace, lut
figures for the {)enod etween [9W-70 and 1973-76 do not Support this premix, at
least insofar at ( _ _
cept conclusions reached by the Public Service Research Council of Vienna.
V|r[qm|a The council says il is devoted solely to research and education about publk
sector unionism and its effects It claims to be independent and nonBarnsan
~ Teachers in 19 tiaies with no collective bargaining law averaged 40.3T* in salary
increases, according to the council_(lllinpis, wuh no hargaining law, was omitird
because salary statistics were unavailable ) Teachers in 30 Stales Where bargaining is

. a 5
A {/sv?]uatt)sg)%rht0|||ellsyocro [{eﬁgmvsv rhaote% tltj'sugg%qndated aveiagrd increases of M M . Of the 30 states »iih bargaining legislation,

Who should do whit?
~lam troubled by tie foregoing analy-
sis; | am doubled” especially by the im
menx practical d  uli«s of domg
anything constructis- about il. Clearly,
we canfot go back u tc pie bargaining
days For beitet ot foi worse, we have in
MMuiioruh/cd collect » bargaining or
something like H in rrusi states. The Rer-
sonnel and resources a«triable to teachers
and other public employee urnnot tuiuai-
) inure the continual m of coMecitve
bargaining m the pubk sector Thus the
pofctical nfluence of |ubftc employee
unions — 114 same factor that_ gives thiem
an undue advantage m bpgaimng — is
shn a ma}/or_deterrent to iimrOoJan ton
legtslaiist level.
~1Setmore, h s used s 10 look to
li*er rdo-aitoo foe an¥ two hi Hus mas
set Many miltimtons ot h*y»cr education

had average salary changes below the mean figure Thirteen states were above 1L,
In the states withouf teacher bargaining taws. 11" were above ihe mean, tevcn were
below it. and one was average. _ _

Sutes without bargaining laws Had "only one-thud at man){ strikes." the council
says —an avera(];eo 11.7 compared wyh 36.2 in bar?amln% aw states. Of the 223
itnkes that occulted us states without trfnlsnon, 144 took place m Ohm. where 47
0i MO school rhstiKts bargain in Ihe absence of IrgivUiion

The PSRC reponrsl research that compares the rate of rrowsh m salary and com
prmanon for 37 organized cofhge and university campu tt. Thr conchraon "It
would not appear that uuuziioo ~ oRcctive bwgammg - 8 genrtairy accompanied
by more iap*d than average gio*tn In salary and compensation "

Accordmﬁ 10 ihe council, these figures mr»n that teacher unions, coupled wuh
compulsory ha/gaming taws, produce more Mixes and lower rates of salary increase
Tdhe c?_uncn doés not ‘attempt 10 calculate ihe cow to social unrest or dnfuguton of
education.

The PSRC ffporl has hern heavily counted by pubhc sector wamnt Amon
other sicknesses, n docs not consider whas would have happened to teacher sala/vfs
had n? aies had hmgamtng laws and if these wesc no teaches umons.

A TUl repun of the cownni_study appears us she December 1 in , issue of
ffwrren Vegwuzrmg Im «, PO Bor CM. Aitagyon. %A 22206

»tBKUAHY w *

sentational rights that we different from,
and s;gnlﬁcantll){ less than, private sect%

he teacher sector of public employment it concerned, if we are to ac-

tig
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by this chapter; however, th? commission may_promulgate regulations
0. Rermlt the rendering of legitimate public information” services
without the permit; .

(4) instruct or educate, or ofTe to instruct or educate, enroll or ofTer
to enroll, contract or offer to contract or award an educatjonal
credential, or contract with an i ”Mitution or person_to do so, in or
outside the state, unless that gl)erson is In compliance with the
minimum standards setout in AS 14.48 060, the criteria established by
the commission under AS 14.48.050(1), and the regulations
promulgated by the commissioner under AS 14.48.050(7):..

(5) use the térm "university" or "college” without suthoriiation to do
so from the commission: _ , _

(6) grant, or offer to grant, educational credentials, without
authorization to do so fromthe commission (} 1ch 25 SLA 1976)

. Sec, 14.48,030. Exemptions, (a) Institutions exclusively offerlng
instruction at one, some or all levels from preschool through grade 1
are exempt from the provisions of this chapter. , ,

. (b) The following educational programs or services ani educational
institutions are exempt irom the provisions of this chapter or portions
of them. as determined by the commission: _

(1) education sponsored by a hona fide, trade, business, labor,
professional, or iratemal association or organization, recognized by Uu
commission and conducted solely for that assoCiations or
organization's roe .berahip, or offered on a no-fee basis;

. [2) education solely avqcational or recreational m nature and
institutions offering avocational or recreational education exclusively;

(3) education offered b¥ charitable organisations, recognized by the
commission, if the education is not advértised or promoted as leading
toward educational credentials.

(4)  noi.prrfit  postsecondary educational institutions offering
under%raduate or graduate educational programs conducted in the
state, but not by corfespondence, which are acceptable for crer ttoward
an associate, bachelor's or ?_radurt_c degree, _

(6) poetsecoodary educational institutions established, operated,
and governed by the United 9tate*. a state or its political subdivisions
(+ 1ch 25 SLA" 1976, am | 1ch 60 SLA 1977)

- Ths 1977

Sec.. 14.48.040. Commission to administer chapter The Alaska
Coma iaason on Fosteecundery Education shall administer this chapter
and may hire necessary personnel The mmmission may obtain from
departments, commissions and <ther state agencies information and
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IN THE SENATE BY COLLETTA AND BRADLEY

SENATE BILL NO. 130
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWELFTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled! "An Act relating to exemption of religious poataecond-

ary educational institution* from AS 14.48] and

prvliding for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKAt

* Section 1. AS 14.48.030(b) Is amended by adding a new paragraph to

read!
L — mni TIM I»H | ml«aflrvrL-
( mmcogftlaed hy th* *raml**te«i
* Sec. 2. This Act takes effect Ismsdlstely In accordance with AS 01.10.<
070(c).
fondu sole? {S(rjut agltorergar?lrgadtlob‘{ a re|| a{mjzsat%ﬂasmﬁ]ae“ r%rs?uev H
nt en tor development  and within the organization an hic
an aca emlc degree S nnt awarde
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SIM 1

ALASKA COMMISSION ON POSTSECONDARY EDUCATION

POUCH F mSTA TB OFFICB BUILDING
JUNEAU, ALASKA 99811
190/) 465 2854

Statement on SB 130

Under AS Institutions offering postsecond try education 1in

Alaska must be authorized to do so. An institution wishing to operate

in Alaska must subnit an application and undergo a review and visitation.
There 1is also a $100 fee assessed in accordance with AS 1U.U8.090. The
purpose of fsposlng certain mir.imum standards 1is to provide consumer
tprotection for Alaskan postsecondary students.

AS 1"*.U8.030(b) provides that certain institution: are exempt from the
provisions of AR 1U.U3, or portions thereof, as determined by the
Commission. There are currently five such exemption classifications
and thin hill, SB 130, would add a sixth. T)ese w«uld then include:

(1) education sponsored by a bona fide tMdc, business,
labor, profernional or fraternal association or org. nization, recognized
by the commission and conducted solely for that association®s or
orR.inlr.at ion"s membership, or offered on a no-fee ba:ia;

*?) education solely avocational or recreational in future
and institutions offering avocational or recreational education exclusively;

@D education offered by charitable organiz itions, recognized
by the commission, 1if the education is not advertised «r promoted as
leading tcvard educational credentials;

()] nonprofit postsecondary education.!"™ inntitut®ns ""fforing
undergraduate or graduate educational program-, conducted in the state, but
n«t by correspondence, which are »ceeptable for credit toward an associate,
bachelor™* or graduate degree;

CS) poatnerondary educational institutions ttablished,
operated, .in"! governed bv th* United States, a stat. =< its pclltioul
subdivisions;

((*) education offered by a bona fide religious organiz.it ion
rec<gnised by the commission.

roejtlon of Co- 1ission

Th* Cassias ion on Poe»secondary Education opposes any attempt to categorically
exempt religious poatsecondary education ! tltutlons from AS I*t,ua. Such a
blanket exemption could lead to the type of abuse which this process was
intended to eliminate.

There h»v* I>*en problems 1in Alaska in tne past, and one institution with

which problems did n-cur, wan a religious ins* Itut I-n. If a blanket exemption
had been in effect at the tiImr, cr*dl* and degrees would have been offered

In Alaska which WElre fe|t to b™ far below our adopted standards.



