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a r b i t r a t i o n  m e t h o d ,  b u t  s t r o n g l y  s u p p o r t s  t h e  i n c l u s i o n  o f  

o p t i o n s  t h a t  p r o v i d e  f o r  c o m m u n i t y  i n v o l v e m e n t  i r t h e  p a r t i e s  
c h o o s e  t o  u s e  it.

A m e n d i n g  A r t i c l e  6

T h e  e n t i r e  a t t a c h m e n t  is d e s i g n e d  a r o u n d  t h e  a m e n d m e n t  o f  
A r t i c l e  6 a s  o p p o s e d  t o  d e v e l o p i n g  a n e w  s t a t u t e  o r  r e v i s i n g  
t h e  A l a s k a  P u b l i c  E m p l o y m e n t  R e l a t i o n s  A c t  (PER?'. T h e  
r e v i s i o n  o f  P E R A  w a s  d i s c u s s e d  o n  s e v e r a l  o c c a s i o n s .  T h e s e  
r e v i s i o n s  w o u l d  h a v e  to i n c l u d e :

a. C e r t i f i c a t e d  t e a c h i n g  s t a f f  a s  a c a t e g o r y  o f  
e m p l o y e e s .

b. C l a s s i f y  t h i s  c a t e g o r y  in t e r m s  o f  s t r i k e  o r  
n o  s t r i k e .

c. M o d i f i e d  b i n d i n g  a r b i t r a t i o n  a n d  o t h e r  o p t i o n s .

d. S p e c i f i e d  s t e p s  a n d  t i m e  f r a m e s  i n  tl n e g o t i a­
t i o n s  p r o c e s s .

e. A  m e t h o d  f o r  p o s s i b l e  c o m m u n i t y  i n v o l v e m e n t .

f. A n  a g e n c y  t h a t  w o u l d :

1. b e  m o r e  t h a n  v o l u n t e e r
2. h a v e  s o m e  s t a f f

3. k e e p  a f i l e  o f  a v a i l a b l e  m e d i a t o r s
4. o p e r a t e  u n d e r  t h e  G o v e r n o r  r a t h e i

t h a n  t h e  D e p a r t m e n t  o f  L a b o r  o r  
D e p a r t m e n t  o f  E d u c a t i o n

T o  m a k e  t h e s e  r e v i s i o n s  w o u l d  c o m p l i c a t e  a w o r k i n g ,  f u n c t i o n i n g  
l a w  t h a t  a d e q u a t e l y  d ^ a l s  w i t h  a c e r t a i n  c a t e g o r y  o f  p u b l i c  
e m p l o y e e s .



A T T A C H M E N T  1

A m e n d m e n t  1

A r t i c l e  6 s h o u l d  be a m e n d e d  b y  a d d i t i o n  o f  a P o l i c y  S t a t e m e n t .
T h i s  S t a t e m e n t  s h o u l d  state:

1. T h e  p o l i c y  o f  the L e g i s l a t u r e  to p r o m o t e  h a r m o n i o u s  and 
c o o p e r a t i v e  r e l a t i o n s  b e t w e e n  city, b o r o u g h  and r e g i o n a l  
s c h o o l  b o a r d s  a n d  t h e i r  c e r t i f i c a t e d  e m p l o y e e s .

2. R e c o g n i z e  that the p o l i c y  is to p r o t e c t  the i n t e r e s t s  of 
s t u d e n t s  a n d  the p u b l i c  b y  a s s u r i n g  o r d e r l y  and e f f e c t i v e  
o p e r a t i o n  of  the p u b l i c  schools.

3. R e c o g n i z e  the r i g h t  of  e m p l o y e e s  to o r q a n i z e  for the 
p u r p o s e  of c o l l e c t i v e  b a r g a i n i n g .

4. E m p l o y e e  o r g a n i z a t i o n s  h a v e  the right to n e g o t i a t e  w i t h  
and e n t e r  in t o  w r i t t e n  a g r e e m e n t s  w i t h  e m p l o y e r s  o n  m a t t e r s  
o f  w a g e s ,  h o u r s  and o t h e r  t e r m s  and c o n d i t i o n s  o f  e m p J o y m e n t .

5. T h a t  the b e s t  a g r e e m e n t  is o n e  r e a c h e d  by the p a r t i e s  
i n v o l v e d  in n e g o t i a t i o n s  w i t h o u t  o u t s i d e  i n t e r f e r e n c e  or 
a s s i s t a n c e ;  it is the a i m  o f  A r t i c l e  6 to aid in the 
se t t l e m e n t .

A m e n d m e n t  2

A r t i c l e  u s h o u l d  be a m e n d e d  by a d d i t i o n  of  an E m p l o y o o  R i g h t s
S t a t e m e n t .  T h i s  S t a t e m e n t  s’ou l d  state:

1. E m p l o y e e s  shall ha v e  tho r i g h t  to fo r m  o r  join, or  to 
r e f r a i n  fr o m  f o r m i n g  o r  j c m i n g ,  e m p l o y e e  o r g a n i z a t i o n s .

•

2. E m p l o y e e  o r g a n i z a t i o n s  h a v e  the r i g h t  to p a r t . c i p a t o  in 
c o l l e c t i v e  b a r g a i n i n g  w i t h  b o a r d s  o f  e d u c a t i o n  t h r o u g h  
r e p r e s e n t a t i v e s  o f  t h eir o w n  c h o o s i n g .

3. E m p l o y e e s  ha v e  the r i g h t  to b a r g a i n  for the p u r p o s e  of  
e s t a b l i s h i n g ,  m a i n t a i n i n g  o r  i m p r o v i n g  t e r m s  a n d  c o n d i t i o n s  
of e m p l o y m e n t .

A m e n d m o n t  3

A r t i c l e  6 s h o u l d  be a m e n d e d  by a d d i t i o n  of a M a n a g e m e n t  R i g h t s  
S t a t e m e n t .  T h i s  St. tement s h o u l d  state:
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T h e  r i g h t  of a s c h o o l  b o a r d  tor

1. D e t e r m i n e  the s t a n d a r d s  o f  s e r v i c e  to be o f f e r e d .

2. R e c r u i t  a n d  s e l e c t  staff.

3. D i r e c t  its e m p l o y e e s  in t h e i r  work.

4. T a k e  d i s c i p l i n a r y  action.

5. R e l i e v e  its e m p l o y e e s  f r o m  d u t y  as p r o v i d e d  b y  l a w  or 
o t h e r  l e g i t i m a t e  rea s o n s .

6. I n i t i a t e ,  p r e p a r e ,  c e r t i f y ,  a n d  a d m i n i s t e r  its budget.

7. E x e r c i s e  all p o w e r s  a r d  d u t i e s  g r a n t e d  to the s c h o o l  b o a r d  
by law.

A m e n d m e n t  4

A r t i c l e  6 s h o u l d  be a m e n d e d  by the a d d i t i o n  of a P u b l i c  R i g h t s  
S t a t e m e n t .  T h i s  s t a t e m e n t  s h o u l d  state:

T h e  A l a s k a n  p u b l i c  i n c l udes:

1. S t u d e n t s  u.io a r e  r e q u i r e d  by l a w  to a t t e n d  school.

2. A l a s k a n  c i t i z e n s  w h o  a r e  r e q u i r e d  to m o n e t a r i l y  s u p p o r t  
p u b l i c  schools.

T h e r e f o r e ,  the A l a s k a n  p u b l i c  has the r i g h t  to o r d e r l y  and 
u n i n t e r r u p t e d  o p e r a t i o n  nnd f u n c t i o n i n g  of  p u b l i c  schools. T o  
p r o t e c t  this right, w o r k  s t o p p a g e s  s h a l l  be p r o h i b i t e d  u n d e r  
this law.

A m e n d m ent 5

A r t i c l e  6 s h o u l d  be a m e n d e d  by  the a d d i t i o n  o f  an E d u c a t i o n a l  
E m p l o y e e  R e l a t i o n s  C o m m i s s i o n ,  h e r e i n a f t e r  c a l l e d  EERC. T h i s  
C o m m i s s i o n  s h o u l d  be e s t a b l i s h e d  as:

1. T h r e e  m e m b e r s  a p p o i n t e d  by the G o v e r n o r  and a p p r o v e d  b y  
the L e g i s l a t u r e .

2. N o  m o r e  than two of the m e m b e r s  shall be  fr o m  o n e  p o l i t i c a l  
party.



3. T h e  c h a i r m a n  o f  the C o m m i s s i o n  s h all be a p p o i n t e d  by the 
G o v e r n o r  for a 6 y e a r  term.

4. A l l  m e m b e r s  s h a l l  b e  a p p o i n t e d  for 6 y e a r  s t a g g e r e d  terms.

5. A m e m b e r  m a y  be r e m o v e d  f r o m  o f f i c e  d u e  to n o n - f u n c t i o n i n g .

6. A l l  s t a f f  c o s t s  for the C o m m i s s i o n  s h a l l  be b o r n 2 b y  the 
State.

7. T h e  C o m m i s s i o n  s h a l l  a d m i n i s t e r  A r t i c l e  6. Its d u t i e s  
s h a l l  inc l u d e ,  b u t  are n o t  l i m i t e d  to:

a. A c t  as an a p p e a l  b o a r d  in d i s p u t e s  a r i s i n g  f» 'm 
c e r t i f i c a t i o n  o f  e m p l o y e e  o r g a n i z a t i o n s .

b. D e t e r m i n a t i o n  of the o c c u r r e n c e  of a n d  r e m e d y  
for u n f a i r  l a b o r  p r a c t i c e s .

c. D e t e r m i n e  the e x t e n t  of n e g o t i a b l e  a n d  n o n -  
n e g o t i a b l e  i t e m s  w h e n  d i s p u t e s  arise.

d. M a i n t a i n  a c u r r e n t  file o f  m e d i a t o r s .

e. P r o v i d e  s t a t i s t i c a l  d a t a  r e l a t i n g  to salar i e s ,  
wa g e s ,  b e n e f i t s  a n d  e m p l o y m e n t  p r a c t i c e s  to 
the n e g o t i a t i n g  p a r t i e s ,  m e d i a t o r s ,  fact 
f i n d e r s  and a r b i t r a t o r s .

f. C o n d u c t  s u c h  h e a r i n g s  a n d  i n q u i r i e s  as  are 
d e e m e d  n e c e s s a r y  to c a r r y  out the f u n c t i o n s  of 
the C o m m i s s i o n .

g. T h o  C o m m i s s i o n  shall p r o m u l g a t e  r u l e s  a n d  r e g u­
la t i o n s  n e c e s s a r y  t o  e f f e c t i v e l y  c a r r y  out the 
p u r p o s e s  of this c h a p t e r .

•

W h e n  the E C R C  is d e v e l o p i n g  its r e g u l a t i o n s ,  t h e s e  a r e  so m e  of
the i d e a s  for c o m m u n i t y  i n v o l v e m e n t  that the p a r e n t  m e m b e r s
w o u l d  like to see c o n s i d e r e d .

T h e  C o m m i s s i o n  m a y  r o c o m m e n d  the f o l l o w i n g  to the n e g o t i a t o r s :

1. E s t a b l i s h m e n t  o f  a local c o m m i t t e e  to p e r f o r m  s u c h  d u t i e s  
a s :

a. o b s e r v e  n e g o t i a t i o n s

b. p u b l i c i z e  p r o p o s a l s  a n d / o r  p r o g r e s s  in 
n e g o t i a t i o n s



- 4 -

c. a c t  a s  l i a i s o n  b e t w e e n  E E R C  a n d  n e g o t i a t o r s

d. c o n d u c t  p u b l i c  h e a r i n g s

S u g g e s t e d  s e l e c t i o n  o f  c o m m i t t e e :  A n  e q u a l  n u m b e r  o f
m e m b e r s  f r o m  t h e  c o m m u n i t y  a t  l a r g e ,  c h o s e n  b y  e a c h  
p a r t y ,  p l u s  a c h a i r m a n  s e l e c t e d  b y  t h e  c o m m i t t e e .

2. T h e  p a r t i e s  m a y  b e  r e q u e s t e d  t o  u n d e r g o  a p e r i o d  o f  i n t e n s e
n e g o t i a t i o n s  w i t h  o r  w i t V o u t  r e l e a s e  t i me.

3. T h e  p a r t i e s  m a y  b e  r e q u e s t e d  t o  u n d e r g o  a p e r i o d  o f  i n t e n s e

m e d i a t i o n .  T h i s  w o u l d  i n c l u d e  b o t h  p a r t i e s ,  p l u s  a m e d i a t o r ,
s e l e c t e d  b y  t h e  E E R C .  T h e  m e d i a t i o n  e x p e n s e s  w o u l d  b e
p a i d  f o r  b y  b o t h  p a r t i e s  j o i n t l y .

4. T h e  E E R C  s h a l l  c a u s e  p u b l i c  h e a r i n g s  to b e  h e l d  w h e n e v e r  
t h e y  f e e l  t h a t  s u c h  p u b l i c  h e a r i n g s  !11 b e  b e n e f i c i a l  
t o w a r d  b o t h  p a r t i e s  r e a c h i n g  a g r e e m e *

A m e n d m e n t  6

A r t i c l e  6 s h a l l  b e  a m e n d e d  y t h e  f o l l o w i n g  s t e p s  o f  n e g o t i a t i o n s :  

S t e p  1

I n i t i a l  n e g o t i a t i o n s  s h o u l d  b e g i n  b y  N o v e m b e r  1. S T E P  1 
N E G O T I A T I O N S  M U S T  B E  C O N C L U D E D  W I T H  B C T H  P A R T I E S  R E A C H I N G  
A G R E E M E N T  B Y  J A N U A R Y  15, O R  T H E  E E R C  S H A L L  D E E M  T H A T  T H E  
N E G 0 T 1  .TIONS H A V E  R E A C H E D  I M P A S S E ,  A N D  S T E P  2 G O E S  I N T O  E F F E C T .

A m e n d m e n t  7

S t e p

•

T h o  E E R C  s h a l l  t r a n s m i t  a l i s t  o f  5 m e d i a t o r s  t o  t h e  p a r t i e s .  
If t h e  p a r t i e s  c a n n o t  a g r e e  u p o n  a m e d i a t o r  to b o  u s e d ,  t h e  
f o l l o w i n g  m e t h o d  s h a l l  p r e v a i l .  E a c h  p a r t y  s h a l l  s t r i k e  t h e  
n a m e  o f  o n e  m e d i a t o r .  T h e  f i n a l  n a m e  r e m a i n i n g  s h a l l  be t h e  
m e d i a t o r .

A. M e d i a t i o n  s h a l l  n o t  e x c e e d  a 10 d a y  p e r i o d .

B. If a g r e e m e r  h a s  n o t  b e e n  r e a c h e d  b y  t h e  e n d
o f  t h e  10 i ay p e r i o d ,  t h e  m e d i a t o r  s h a l l  p r e p a r e  
a l i s t  o f  u n s e t t l e d  i t e m s  for p u b l i c a t i o n  in the 
a f f e c t e d  c o n m u n i t y ,  a n d  S t e p  3 s h a l l  b e  in e f f e c t .
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A m e n d m e n t  8 

S t e p  3

T h e  m e d i a t o r  in t h e  n e g o t i a t i o n s  s h a l l  b e c o m e  a f a c t - f i n d e r  

w i t h  b o t h  p a r t i e s  ( s h a r i n g  t h e  c o s t ) .  A  p e r i o d  o f  15 d a y s  
s h a l l  b e  a l l o w e d  f o r  f a c t - f i n d i n g ,  a n d  a w r i t t e n  r e p o r t  m u s t  
b e  g i v e n  t o  b o t h  p a r t i e s  w i t h i n  10 d a y s  o f  t h e  e n d  o f  t h e  
f a c t - f i n d i n g  p e r i o d .  If a g r e e m e n t  is n o t  r e a c h e d  15 d a y s  
a f t e r  r e c e i p t  o f  t h e  f a c t - f i n d e r 's r e p o r t ,  a p u b l i c  h e a r i n g  
s h a l l  b e  h e l d  u n d e r  t h e  a u s p i c e s  o f  t h e  E E R C .  N o  l a t e r  t h a n  
M a y  15 t h e  p a r t i e s  s h a l l  h a v e  d e t e r m i n e d  f i n a l  s t e p  p r o c e d u r e s ,  
w h i c h  w i l l  b e  e i t h e r  S t e p  4 O p t i o n a l ,  o r  S t e p  4 S t a t u t o r y .

\
A m e n d m e n t  9 

S t e p  1 O p t i o n a l

A  l o c a l  o p t i o n  w h i c h  c o u l d  i n c l u d e ,  b u t  n o t  l i m i t e d  to:

1. C o n v e n t i o n a l

2. L a s t  o f f e r

a. I s s u e  b y  i s s u e
b. P a c k a g e
c. T h r e e  c h o i c e  a r b i t r a t i o n  - l a s t  o f f e r s  o f  

p a r t i e s  o r  f a c t - f i n d e r 's r e c o m m e n d a t i o n s

3. S e p a r a t i o n  of e c o n o m i c  vs. n o n - e c o n o m i c  i s s u e s .  E c o n o m i c  
h a n d l e d  o n e  w a y ;  n o n - e c o n o m i c  a n o t h e r .

4. T r i - p a r t i t e  a r b i t r a t i o n  p a n e l  - o n e  m e m b e r  b y  e a c h  
p a r t y ,  c h a i r m a n  b y  t w o  a d v o c a t e  m e m b e r s .

5. S i n g l e  a r b i t r a t o r  s e l e c t e d  b y  p a r t i e s

6. P u b l i c  r e f e r e n d u m

S t e p  4 S t a t u t o r y

1. T h e  E E R C  w i l l  d i i i c t  t h e  s e l e c t i o n  o f  a l o c a l  t r i - p a r t i t e  
p a n e l  to a c t  a s  a r b i t r a t o r .  T h i s  p a n e l  s h a l l  b e  c o m p o s e d  

o f  o n e  m e m b e r  s e l e c t e d  b y  e a c h  p a r t y ,  w i t h  t h e  t w o  
w d v o c a t e s  s e l e c t i n g  t h o  c h a i r m a n .  If a g r e e m e n t  c a n n o t  
b e  r e a c h e d  in t h e  m a t t e r  o f  t h e  c h a i r m a n  s e l e c t i o n ,  t h e  
E E R C  s h a l l  a p p o i n t  t h e  c h a i r m a n .



2. T h e  i t e m s  r e m a i n i n g  f o r  n e g o t i a t i o n s  s h a l l  b e  l i m i t e d  to 
s a l a r y  a n d  b e n e f i t s .

3. B y  M a y  30, t h e  t r i - p a r t i t e  p a n e l  s h a l l  h a v e  s e l e c t e d  f r o m  

t h e  l a s t  b e s t  o f f e ^  o f  e a c h  p a r t y ,  p l u s  t h e  f a c t - f i n d e r ' s 
r e p o r t .

4. T h e  a r b i t r a t i o n  a w a r d  w o u l d  b e  b i n d i n g  u n l e s s  e i t h e r  o r  

b o t h  p a r t i e s  a p p e a l e d  t h e  d e c i s i o n  t o  t h e  E E R C ,  w h i c h  
w o u l d  e s t a b l i s h  a l o c a l  a p p e a l s  p a n e l .  T h i s  p a n e l  c o u l d  
be:

a. t h e  o r i g i n a l  l o c a l  p a n e l

b. a l o c a l  p a n e l  o r g a n i z e d  a l o n g  t h e  l i n e s  oi t h e  
l o c a l  p a n e l

c. t h e  l e g i s l a t i v e  b o d y  in t h e  a r e a

T h i s  p a n e l  i s  a n  a p p e l l a t e  g r o u p  to d e t e r m i n e  t h e  m e r i t s  o f  
t h e  a w a r d  o f  t h e  t r i - p a r t i t e  p a n e l .  T h e  d e c i s i o n  o f  t h e  p a n e l  
w i l l  b e  f i n a l  a n d  b i n d i n g  o n  b o t h  p a r t i e s .

A L L  S T E P S  W I L L  B E  C O M P L E T E D  B Y  J U N E  30.

A m e n d m e n t  10

A r t i c l e  6 s h o u l d  b e  a m e n d e d  b y  t h e  a l l o w i n g  S u n s e t  p r o v i s i o n :  
T h e s e  r e v i s i o n s  s h a l l  b e  r e v i e w e d  a f t e r  a p e r i o d  o f  5 y e a r s .

N O T E :  T H E  C O M M I S S I O N  N E E D S  S T A T U T O R Y  L A N G U A G E  T O  G I V E  IT

L E G A L  E N F O R C E M E N T  P R I V I L E G E S ,  at in P E R A  S e c s .  2 3 . 4 0 . 1 2 0 ,  
2 3 . 4 0 . 1 3 0 ,  2 3 . 4 0 . 1 4 0 ,  2 3 . 4 0 . 1 5 0 ,  2 3 . 4 0 . 1 6 0 ,  2 3 . 4 0 . 1 7 0 ,
2 3 . 4 0 . 1 8 0 . . .but a s  it p e r t a i n s  to t h i s  s t a t u t e .



F L O W  C H A R T

A m e n d m e n t s  a n d  R e c o m m e n d e d  O p e r a t i o n a l  S y s t e m

A r t i c l e  6

‘NOT E :  L o c a l  o p t i o n :  C a n  i n c l u d e  a

p e r i o d  o f  i n t e n s e  n e g o t i a­
t i o n s  o r  b e  l i m i t e d  t o  t h i s  

p e r i o d ,  b u t  w i l l  b e  d e c l a r e d  

a t  i m p a s s e  1 / 1 5  if n o t  s e t t l e d .

1. P o l i c y  S t a t e m e n t  
( A m e n d m e n t  1)

2. E m p l o y e e  R i g h t s  

( A m e n d m e n t  2)
3. M a n a g e m e n t  R i g h t s  

( A m e n d m e n t  3)
4. P u b l i c  R i g h t s  

( A m e n d m e n t  4)

E E R C

T h e  A d m i n i s t r a t i v e  
A g e n c y

( A m e n d m e n t  5) 
A s s u r e s  C o n f o r m a n c e  

w i t h  t h i s  L a w

ilc
(  B E G I N  P R O C E S S

S t e p  1 ( A m e n d m e n t  6) 
I n i t i a l  N e g o t i a t i o n s  

0 B e g i n s  1 1 / 1  

0 E n d s  1/ 1 5



" C o m m u n i t y
I n v o l v e­

ment"

_^k_
I n t e n s e
N e g o t i a­
tions

’ C o m m u n i t y  
I n v o l v e­

ment"

I n t e n s e
M e d i a t i o n

" C o m m u n i t y
I n v o l v e­

ment"

Items L i m i t e d  
to S a l a r y  
a n d  Benes.

L o c a l
O p t i o n  to 
S t e p

Can:
0 U t i l i z e  

P e r i o d  of  
I n t e n s e  
N e g o t i a t i o n s

° U t i l i z e  P e r i o d  
of  I n t e n s e  
M e d i a t i o n s

Must:
° Be S e t t l e d  

b y  6/30

Must:
0 S e l e c t  

F i n a l  S t e p

( A m e n d m e n t  9)



P a g e  3 o f  4

P u b l i c i z e  
P r o p o s a l s  

O b s e r v e  N e g o­
t i a t i o n s  as 
O u t l i n e d  in 
S t e p  1 
P u b l i c i z e  

P r o g r e s s

" C o m m u n i t y
I n v o l v e m e n t "

0 O n  G o i n g  C o m m i t t e e  

I n v o l v e d  in t h e  
T o t a l  P r o c e s s  o r  

0 S o m e  V e h i c l e  t o  
D i s s e m i n a t e  
P r o g r e s s  I n f o

37

Y e s -XD
^Step 2: ( A m e n d m e n t  9)

M e d i a t i o n  
0 10 D a y s  
0 U n s e t t l e d  

I t e m s  D e f i n e d

" C o m m u n i t y
I n v o l v e­

m e n t "
(Same)

S t e p  3: ( A m e n d m e n t  8)
F a c t  F i n d i n g  
0 15 D a y s  
0 R e c o m m e n d a t i o n s  

W r i t t e n  & D e l i v e r e d  

in 10 D a y s  
0 A c c e p t e d  o r  P u b l i c  

H e a r i n g  in 15 D a y s

Y e s



/  T r i -  \
' P a r t i t e  

P a n e l  
L a s t  B e s t  O f f e r s  
F a c t - F i n d e r s

R e c o m m e n d a t i o n s . 

I t e m s  L i m i t e d  - 
S a l a r i e s  a n d  

B e n e s .

S t e p  4. 
F i n a l  an.1 B i n d i n g  U n l e s s  

( A m e n d m e n t  9)

Is \  
D e c i­
s i o n

A p p e a l e d

o fP a g e

L o c a l

A p p e a l

P a n e l

( A m e n d m e n t  9)



M I N O R I T Y  R E P O R T  P R E S E N T E D  B Y  
T H E  A S S O C I A T I O N  O F  A L A S K A  S C H O O L  B O A R D S  A N D  
T H E  A L A S K A  C O U N C I L  O F  S C H O O L  A D M I N I S T R A T O R S



M I N O R I T Y  R E P O R T  P R E S E N T E D  B Y  A A S B  A N D  
A L A S K A  C O U N C I L  O F  S C H O O L  A D M I N I S T R A T O R S

R E C O M M E N D A T I O N S  M A D E  B Y  T H E  
A S S O C I A T I O N  O F  A L A S K A  S C H O O L  B O A R D S  

R E G A R D I N G  A M E N D I N G  A L A S K A ' S  T E a C H E R  B A R G A I N I N G  L A W

H e r e w i t h  a r e  s u b m i t t e d  r e c o m m e n d a t i o n s  m a d e  b y  t h e  A s s o c i a t i o n  
o f  A l a s k a  S c h o o l  B o a r d s  a s  a m e m b e r  p a r t i c i p a t i n g  in t h e  
d e l i b e r a t i o n s  c o n d u c t e d  b y  t h e  G o v e r n o r ' s  B l u e  R i b b o n  

C o m m i s s i o n  d e a l i n g  w i t h  t h i s  t o p i c .  T h e  A s s o c i a t i o n ' s  
c o n c e r n s  a n d  s e n t i m e n t s  p a r a l l e l  t o  s o m e  d e g r e e  t h o s e  s u b­
m i t t e d  b y  t h e  p a i e n t  d e l e g a t i o n  to t h e  C o m m i s s i o n .  T h e y  
are:

P U B L I C  E D U C A T I O N

A A S B  is c o n c e r n e d  a b o u t  t h e  p r e s s u r e s  c u r r e n t l y  b e i n g  p l a c e d  
u p o n  t h e  p u b l i c  e d u c a t i o n a l  s y s t e m  in t h e  S t a t e  o f  A l a s k a  
a n d  f e e l  t h a t  s c h o o l  b o a r d s  a c r o s s  t h e  S t a t e  w a n t  to b e  a b l e  
t o  r e s p o n d  t o  t h e s e  pressui.es in a p o s i t i v e  m a n n e r .  S c h o o l  
b o a r d s  fe e l  t h a t  w h i l e  t h e r e  is a n e e d  f o r  t h e  c o l l e c t i v e  
b a r g a i n i n g  p r o c e s s  in t h e  p u b l i c  e d u c a t i o n  s y s t e m ,  t h i s  
p r o c e s s  s h o u l d  n o t  b e  a l l o w e d  t o  i m p a c t  t h e  r i g h t s  o f  s t u d e n t s  
a n d  t h e  p u b l i c  t o  a n  o r d e r l y ,  u n i n t e r r u p t e d  a n d  q u a l i t y  
e d u c a t i o n a l  p r o g r a m .  S c h o o l  b o a r d s  s h o u l d  n o t  b e  p l a c e d  in 
a p o s i t i o n  w h e r e b y  t h e  c o l l e c t i v e  b a r g a i n i n g  p r o c e s s  h a s  an 
i m p a c t  u p o n  t h e  d a i l y  e d u c a t i o n  o f  c h i l d r e n .

W O R K  S T O P P A G E S

A l a s k a ' s  e l e c t e d  s c h o o l  b o a r d s  u n i v e r s a l l y  w o u l d  a g r e e  w i  .h 
t h e  p a r e n t  m e m b e r s  o f  t h e  C o m m i s s i o n  t h a t  w o r k  s t o p p a g o s  
r e l a t i n g  to t h e  c o l l e c t i v e  b a r g a i n i n g  p r o c e s s  h a v e  a n e g a t i v e  
i m p a c t  u p o n  *ne e d u c a t i o n a l  p r o c e s s  f o r  c h i l d r e n  o f  t h e  
S t a t e ,  a n d  t h a t  t h i s  n e g a t i v e  i m p a c t  c a r r i e s  o n  l o n g  a f t e r  
t h e  s e t t l e m e n t  o f  t h e  l a b o r  d i s p u t e .  W h i l e  A A S B  s h a r e s  *h i s  

c o n c e r n ,  o u r  p o s i t i o n  o n  d e a l i n g  w i t h  t h e  m a t t e r  a n d  c o n ­
s i d e r i n g  t h e  f a c t  t h a t  w o r k  s t o p p a g e s  a r e  p r i n c i p a l l y  a 
l a b o r  s t r a t e g y  l i m i t e d  to t h e  m o r e  u r b a n  a r e a s  o f  t h e  S t a t e ,



- 2 -

is s o m e w h a t  i n  v a r i a n c e  w i t h  t h e  p o s i t i o n  t a k e n  b y  t h e  
p a r e n t  g r o u p .  A A S B ' s  p o s i t i o n  is t h a t  t h e r e  s h o u l d  b e  a 
p r o h i b i t i o n  o f  w o r k  s t o p p a g e s  a n d  j o b  a c t i o n s  o f  a n y  k i n d  

a n d  t h a t  t h e  r e m e d y  f o r  d i s p u t e s  l i e s  i n  a m o r e  d e f i n e d  a n d  
s t r u c t u r e d  p r o c e s s  i o r  n e g o t i a t i o n s .  A A S B  is u n a l t e r a b l y  
o p p o s e d  to t h i r d  p a r t y  i n t e r v e n t i o n  o n  a m a n d a t o r y  b a s i s .

A M E N D I N G  A R T I C L E  6

A A S B  is t o t a l l y  s u p p o r t i v e  o f  t h e  p a r e n t  g r o u p  in t h e i r  

r e c o m m e n d a t i o n  t h a t  a n y  m o d i f i c a t i o n  o f  o u r  t e a c h e r  b a r g a i n i n g  
s t a t u t e  s h o u l d  b e  in t h e  . u r m  o f  m o d i f i c a t i o n s  to t h e  
e x i s t i n g  s t a t u t e s  ( A r t i c l e  6) a s  o p p o s e d  t o  a n y  e f f o r t  to 
m o d i f y  t h e  A l a s k a  P u b l i c  E m p l o y e e s  R e l a t i o n s  A c t  ( P E R A ) .

\



A T T A C H M E N T

i M E N D M E N T  1

A A S B  a g r e e s  w i t h  t h e  p a r e n t  g r o u p  t h a t  t h e r e  s h o u l d  be 

i n c l u d e d  i n  A r t i c l e  6 a s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t .
A A S B  c o n c u r s  w i t h  t h e  p a r e n t - r e c o m m e n d e d  c o n t e n t  w i t h  s o m e  
a d d i t i o n a l  c l a r i f y i n g  l a n g u a g e  i n c l u d e d .  A A S B  p r o p o s e s  
l e g i s l a t i v e  i n t e n t  s h o u l d  i n c l u d e :

1. T h a t  it is t h e  p o l i c y  i n t e n t  o f  t h e  L e g i s l a t u r e  to 

p r o m o t e  h a r m o n i o u s  a n d  c o o p e r a t i v e  r e l a t i o n s  b e t w e e n  
c i t y ,  b o r o u g h  a n d  r e g i o n a l  s c h o o l  b o a r d s  a n d  t h e i r  
c e r t i f i c a t e d  e m p l o y e e s .

2. R e c o g n i z e  t h a t  it is t h e  l e g i s l a t i v e  i n t e n t  j  p r o t e c t  
t h e  i n t e r e s t s  o f  t h e  s t u d e n t s  a n d  t h e  p u b l i c  as 

r e p r e s e n t e d  b y  t h e  d u l y  e l e c t e d  s c h o o l  b o a r d s  o f  the 
r e s p e c t i v e  a r e a s  b y  a s s u r i n g  o r d e r l y ,  e f f e c t i v e  a n d  

u n i n t e r r u p t e d  o p e r a t i o n  o f  t h e  p u b l i c  e d u c a t i o n  p r o ­
g r a m  f o r  t h e  c h i l d r e n  o' t h e  S t a t e .

3. R e c o g n i z e  t h e  r i g h t s  o f  e m p l o y e e s  to o r g a n i z e  for t h e  
p u r p o s e  o f  c o l l e c t i v e  b a r g a i n i n g .

4. E m p l o y e e  o r g a n i z a t i o n s  h a v e  t h e  r i g h t  to n e g o t i a t e  
w i t h  a n d  e n t e r  i n t o  w r i t t e n  a g r e e m e n t s  w i t h  e m p l o y e * - ; 
o n  m a t t e r s  of w a g e s ,  h o u r s ,  t i m e  o f f ,  f r i n g e  b e n e f i t s  
a n d  o t h e r  m a t t e r s  o f  e c o n o m i c  b e n e f i t .

5. T h a t  t h e  b e s t  a g r e e m e n t  is o n e  r e a c’ ad b y  t h e  p a r t i  is 

i n v o l v e d  in n e g o t i a t i o n s  w i t h o u t  o u t s i d e  i n t e r f e r e n c e  
o r  a s s i s t a n c e .

A M E N D M E N T  2

A A S B  c o n c u r s  w i t h  t h e  p a r e n t  g r o u p  in t h o  i n c l u s i o n  o f  an 

e m p l o y e e  r i g h t s  p r o v i s i o n  in A r t i c l e  6 a n d  h e r e w i t h  p r o p o s e s  
the p a r e n t - p r o p o s e d  l a n g u a g e  w i t h  c l a r i f y i n g  m o d i f i c a t i o n s .  
A A S B  p r o p o s e s  a p r o v i s i o n  to i n c l u d e :

1. E m p l o y e e s  s h a l l  h a v e  t h e  r i g h t  to form, j o i n  o r  a a s i s t ,  
o r  r e f r a i n  f r o m  j o i n i n g ,  f o r m i n g  o r  a s s i s t i n g ,  e m p l o y e e  
o r g a n i z a t  i o n s .

2. E m p l o y e e  o r g a n i z a t i o n s  h a v e  the r i g h t  to p a r t i c i p a t e  
in c o l l e c t i v e  b a r g a i n i n g  w i t h  b o a r d s  o f  e d u c a t i o n
t r o u g h  r e p r e s e n t a t i v e s  o f  t h e i r  o w n  c h o o s i n g .



3. E m p l o y e e s  h a v e  t h e  r i g h t  to b a r g a i n  f o r  t h e  p u r p o s e  o f  
n e g o t i a t i n g  f o r  w a g e s ,  h o u r s ,  t i m e  o f f ,  a n d  o t h e r  t e r m s  
a f f e c t i n g  t h e i r  e c o n o m i c  b e n e f i t .

A M E N D M E N T  3

A A S B  f e e l s  t h a t  t h e  l a n g u a g e  p r o p o s e d  b y  t h e  p a r e n t  g r o u p ,  
w h i l e  s u b s t a n t i a l l y  in a c c o r d  w i t h  t h e  p o s i t i o n  o f  A A S B ,  is 
n o t  s p e c i f i c  e n o u g h  t o  p r o t e c t  m a n a g e m e n t  r i g h t s .  A A S B  

t h e r e f o r e  s u g g e s t s  l e g i s l a t i v e  l a n g u a g e  w h i c h  is v e r b a t i m  
f r o m  t h e  I o w a  S t a t e  S t a t u t e s  d e a l i n g  w i t h  t e a c h e r  n e g o t i a t i o n s .  
A A S B  prof ises l a n g u a g e  w h i c h  w o u l d  i n c l u d e :

T h i s  r i g h t  o f  t h e  s c h o o l  b o a r i  t o  i n c l u d e ,  b u t  n o t  b e  
l i m i t e d  to:

Schoo.. b o a r d s  s h a l l  h a v e ,  in a d d i t i o n  to a l l  p o w e r s ,  d u t i e s ,  
a n d  r i g h t s  e s t a b l i s h e d  b y  c o n s t i t u t i o n a l  p r o v i s i o n ,  s t a t u t e ,  
o r d i n a n c e ,  to:

1. D i r e c t  the w o r k  of its c e r t i f i c a t e d  e m p l o y e e s .

2. Hire, p r o m o t e ,  d e m o t e ,  trans f e r ,  a s s i g n ,  and r e t a i n  
c e r t i f i c a t e d  e m p l o y e e s  w i t h i n  the school d i s t r i c t .

3. S u s p e n d  or d i s c h a r g e  c e r t i f i c a t e d  e m p l o y e e s  for p r o p e r  
cause.

4. M a i n t a i n  the e f f i c i e n c y  o f  the o p e r a t i o n  o f  the school 
d i s t r i c t .

5. R e l i e v o  c e r t i f i c a t e d  e m p l o y e e s  fr o m  e m p l o y m e n t  b e c a u s e  
o f  lack o f  e n r o l l m e n t ,  loss o f  r e v e n u e ,  d i s c o n t i n u a n c e  
o f  a job f u n c t i o n ,  o r  o t h e r  l e g i t i m a t e  reason.

6. D e t e r m i n e  a n d  i m p l e m e n t  m e t h o d s ,  m e a n s ,  a s s i g n m e n t s ,  
a n d  p e r s o n n e l  by  w h i c h  tho school b o a r d  shall c o n d u c t  
the d i s t r i c t  o p e r a t i o n .

7. T a k e  s u c h  a c t i o n s  as  m a y  be n e c e s s a r y  to c a r r y  out the 
m i s s i o n  of  the s c h o o l  d i s t r i c t .

B. I n i t i a t e ,  p r e p a r e ,  c e r t i f y ,  a n d  a d m i n i r t e r  tho sch o o l
d i s t t x e t  budget.

9. E x e r c i s e  all p o w e r s  and d u t i e s  g r a n t e d  to the school
b o a r d  by  law.



A M E N D M E N T  4

A A S B  is in a c c o r d  w i t h  the p o s i t i o n  t a k e n  b y  the p a r e n t  
g r o u p  r e g a r d i n g  a p r o p o s a l  to c h a n g e  A r t i c l e  6. A A S B  
p r o p o s e s  l a n g u a g e  w h i c h  is e s s e n t i a l l y  the san.e as the 
p a r e n t  g r o u p  b u t  has s o m e  m o d i f i c a t i o n s  w h i c h  a r e  of a 
t e c h n i c a l  n a t u r e .  A A S B  p r o p o s e s  l a n g u a g e  in A r t i c l e  6 w h i c h  
w o u l d  include:

T h e  A l a s k a n  p u b l i c  i n c l u d e s :

1. S t u d e n t s  w h o  are r e q u i r e d  o y  l a w  t o  a t t e n d  school.

2. A l a s k a n  c i t i z e n s  w h o  a r e  r e q u i r e d  to m o n e t  irily s u p p o r t  
the p u b l i c  s chools.

T h e r e f o r e ,  the A l a s k a n  p u b l i c  has a r i g h t  to o r d e r l y  and 
u n i n t e r r u p t e d  o p e r a t i o n  a n d  f u n c t i o n i n g  of the p u b l i c  sch o o l s .  
T o  p r o t e c t  t.iis right, w o r k  s t o p p a g e s  o r  j o b  a c t i o n s  of a n y  
k i n d  s h a l l  b e  p r o h i b i t e d  u n d e r  t h i s  law.

A M E N D M E N T  5

A l a s k a  sc h o o l  b o a r d s  g e n e r a l l y  s u p p o r t  the B l u e  R i b b o n  
p a r e n t  g r o u p  r e g a r d i n g  the c r e a t i o n  of an E d u c a t i o n a l  E m p l o y e e  
R e l a t i o n s  C o m m i s s i o n  undo** the O f f i c e  o f  the G o v e r n o r .  A A S B  
is in c o n c u r r e n c e  w i t h  the p a r e n t  g r o u p  in t h e i r  r e c o m­
m e n d a t i o n  as to the m a k e u p  and a p p o i n t m e n t  p r o c e d u r e s .

A A S B  a g r e e s  w i t h  the p a r e n t  g r o u p  in th a t  the f u n c t i o n  of 
the C o m m i s s i o n  s h o u l d  be to a d m i n i s t e r  the statute. AASB, 
in that light, h e r e w i t h  s u b m i t s  p r o p o s e d  l a n g u a g e  w h i c h  
d i f f e r s  fr o m  the p a r e n t  g r o u p  o n l y  to the e x t e n t  that A A S B  
e m p h a s i z e s  the a d m i n s t r a t i o n  of  the s t a t u t e  wher. it a d d r e s s e s  
the d u t i e s  and f u n c t i o n s  of  the E E R C  C o m m i s s i o n  p r o p o s e d .
A A S B  p r o p o s e s  l a n g u a g e  that w o u l d  i n c l u d e :

1. A c  as an a p p e a l  o o a r d  in d i s p u t e s  a r i s i n g  from c e r t i­
fic a t i o n  of e m p l o y e e  o r g a n i z a t i o n s  as b a r g a i n i n g  a g e nts.

2 I n t e r p r e t  A l a s k a  S t a t u t e  ( A r t i c l e  6) to d o t o m i n o  the
o c c u r r e n c e  c f  and r e m e d y  for u n f a i r  l a b o r  practice.*.

3. I n t e r p r e t  the s t a t u t e  to det.ormino tho o x t c n t  of
n e g o t i a b l e  and n o n - n e g o t i a b l c  i t e m s  w h e n  d i s p u t e s  
arise.

4. M a i n t a i n  a c u r r e n t  file o f  m e d i a t o r s .



5. P r o v i d e  s t a t i s t i c a l  d a t a  r e l a t i n g  to s a l a r i e s ,  w a g e s ,  
b e n e f i t s ,  and o t h e r  m a t t e r s  o f  e c o n o m i c  b e n e f i t  to the 
n e g o t i a t i n g  p a r t i e s ,  m e d i a t o r s ,  f a c t - f i n d e r s  and o t h e r  
i n t e r e s t e d  p a r t i e s  of i n t e r e s t ,  i n c l u d i n g  m e m b e r s  of 
the public.

6. C o n d u c t  h e a r i n g s  a n d  i n q u i r i e s  as a r e  d e e m e d  n e c e s s a r y  
to c a r r y  o u t  the f u n c t i o n  o f  the C o m m i s s i o n .

7. T h e  C o m m i s s i o n  s h a l l  p r o m u l g a t e  r u l e s  and r e g u l a t i o n s  
n e c e s s a r y  to e f f e c t i v e l y  c a r r y  o u t  the p u r p o s e s  of 
t h i s  c h apter.

A M E N D M E N T  6
»

A A S B  is in c o m p l e t e  a g r e e m e n t  w i t h  the p a r e n t  g r o u p  on  
in i t i a l  time lines for n e g o t i a t i o n s ,  a n d  see this as o n e  
s t e p  that w o u l d  f a c i l i t a t e  the c o l l e c t i v e  b a r g a i n i n g  p r o c e s s  
and p o t e n t i a l l y  e l i m i n a t e  u l t i m a t e  i n p a s s e  p r o b l e m s  u s u a l l y  
e n c o u n t e r e d  u n d e r  the p r e s e n t  s t a t u t e  *»v«»ry fall.

A M E N D M E N T  7

A A S B  is in c o m p l e t e  a g r e e m e n t  w i t h  the p a r e n t  g r o u p  o n  the 
p r o v i s i o n  for m e d i a t i o n ,  if a n e g o t i a t e d  s e t t l e m e n t  is not 
r e a c h e d  p r i o r  to J a n u a r y  15 of the n e g o t i a t i o n ' s  year.

A M E N D M E N T  8

A A S B  is o n l y  in p a r t i a l  a g r e e m e n t  w i t h  the r e c o m m e n d a t i o n  of  
the p a r e n t  g r o u p  in a p r o p o s e d  S t e p  3, a n d  o n l y  to the 
e x t e n t  that A A ~ B  c a n n o t  s u p p o r t  an i n v o l u n t a r y  use o f  an 
o u t s i d e  t h i r d  p a r t y  i n t e r v e n i n g  d e c i s i o n - m a k e r .  A A S B  d o e s  
s u p p o r t  t h i r d  p a r t y  i n t e r v e n t i o n  if th a t  t h i r d  p a r t y  i n t e r­
ve n e r  is a local l e g i s l a t i v e  body, a n d  if the is s u e s  p r e­
se n t e d  to that b o d y  a r e  s t r i c t l y  f i n a n c i a l  in nature, and 
the o b l i g a t i o n  to fund the d e c i s i o n  is a l s o  p a s s e d  o n  to the 
t h i r d  p a r t y  i n t e r v e n e r .

A A F b  p r o p o s e s  a m o d i f i e d  A m e n d m e n t  8 w h i c h  w o u l d  i n c l u d e :

e d i a t o r  in the n o g o t i a t i i  .s s h a l l  b e c o m e  a f a c t - f i n d e r  
wi i ^ o t h  p a r t i e s  s h a r i n g  t h o  cost. A  p e r i o d  of 15 d a y s  
si al. be a l l o w e d  for f a c t - f i n d i n g ,  a n d  a w r i t t e n  r e p o r t  m u s t  
be g i v e n  to b o t h  p a r t i e s  w i t h i n  10 d a y s  of  tho e n d  of tho 
f a c t - f i n d i n g  period. If a g r e e m e n t  is n o t  r e a c h e d  w i t h i n  15 
d a y s  a f t e r  r e c e i p t  of the f a c t - f i n d e r *s r o p o r t ,  a p u b l i c  
h e a r i n g  shall be c o n d u c t e d  u n d e r  tho a u s p i c e s  of tho EERC.
N o  l a t e r  than M a y  15, the p a r t i e s  s h a l l  d e t e r m i n e  final s t e p  
p r o c e d u r e s  w h i c h  m a y  bo e i t h e r  S t o p  4 O p t i o n a l  or S t o p  4 
M a n d a t o r y .
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S t e p  4 O p t i o n a l

T h e  p a r t i e s  o f  i n t e r e s t  m a y  v o l u n t a r i l y  a g r e e  to t h i r d  p a r t y  
i n t e r v e n t i o n  in a f o r m  a c c e p t a b l e  to the p arties.

T h e  o p t i o n s  a v a i l a b l e  to the p a r t i e s  u n d e r  this s e c t i o n  
w o u l d  i n c l u d e ,  b u t  n o t  be l i m i t e d  to:

1. L a s t  B e s t  O f f e r

a. I s s u e  b y  i s s u e
b. P a c k a g e

c. F a c t - f i n d e r 's r e c o m m e n d a t i o n

2. S e p a r a t i o n  of e c o n o m i c  i t e m s  f r o m  n o n - e c o n o m i c  i t e m s  
in this n a n n e r  in w h i c h  t h e y  are ha n d l e d .

3. P u b l i c  R e f e r e n d u m

4. U t i l i z e  local l e g i s l a t i v e  b « * v  as  t h i r d  p a r t y  i n t e r v e n e r .  

S t e p  4 Mai iatory

T h e  E E R C  w i l l  p r o v i d e  m e d i a t i o n  s e r v i c e  w i t h  s p e c i a l  a u t h o r i t y  
for the m e d i a t o r  to c o n v e n e  the p a r t i e s ,  d e t e r m i n e  the 
m a n n e r  in w h i c h  the n e g o t i a t i o n s  are to be c o n d u c t e d ,  and 
h a v e  a u t h o r i t y  to r e q u i r e  i n t e n s i v e  b a r g a i n i n g  until s u c h  
ti m e  as an a g r e e m e n t  is r e a c h e d .  If a n e g o t i a t e d  s e t t l e m e n t  
is n o t  r e a c h e d  u n d e r  t h e s e  p r o v i s i o n s  b e f o r e  J u n e  15, f u r t h e r  
n e g o t i a t i o n s  shall b-* l i m i t e d  e x c l u s i v e l y  to s a l a r y  and 
fr i n g e  b e n e f i t  i tems w h i c h  w e r e  i n c l u d e d  in the f a c t - f i n d e r 's 
r e p o r t .

As a final item, A A S B  is in s u p p o r t  o f  the p a r e n t  g r o u p  
r o c o m m o n J a t i o n  for a s u n s e t  p r o v i s i o n  in the p r o p o s e d  
A r t i c l e  6 r e v i s i o n  p r o v i d i n g  for an a u t o m a t i c  r o v i e w  o f  
t h o s e  p r o v i s i o n s  in 5 years.
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Dianne Anderson

Anchorage Ollice

Steve Pulkkmen
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Anchorage Ollice

Dear Frank. Mary Ann Elninger
tVp .il, f:•«<■»•»«• SenvM'v
Fairbanks Ollice

This l e t t e r  r epresents  the th ink ing conc lus ions  and recommendations
o f  NEA and AFT as pa r t i c i pan t s  on the Govj rno^s Blue Ribbon Commission on C e r t i f i e d
S ta f f - Schoo l  Board Negot i a t i ons .
I t  i s our understanding that  the a t tached ,  a l ong wi th t h i s  l e t t e r ,  w i l l  be 
incorpor .  . d into  and as a par t  o f  the composite report / recommendat ions which 
a r e  forwaided to the Governor f o r  his  c on s i de r a t i on .
We b a s i c a l l y  concur with the substance and content o f :

‘ Blue Ribbon Commission’ page i
’ P r e f a c e ’ pages i l  and l i i
’ Execut ive Suinm’ ry  of

Findings and Recommendations’ page 2 
’ Background’ pagw 3
’ Commission A c t i v i t i e s ’ page 4 - G
’ F ind ings ’ page 7 ,  8
’ Recommendations’ pages 9,  10

which were reviewed jnd rev i sed at our l a s t  meeting on November 24,  25 ,  1980.
Our intent is tnat Miis l e t t e r  and the at tached which is e n t i t l e d  "NEA/AFT 
Recommendations to E f f e c t  Reso lu t i on o f  C e r t i f i e d  Teacher Bargaining Law 
Problems Through Revi s ion o f  Alaska Sta tu tes  2 3 . 4 0 ,  the Alaska Publ ic Employment 
Act ( P . E . R .A . ) "  be incorporated and included as a par t  o f  the ropor t / recom- 
mendations to t i e  Governor commencing with page U .
Thank you f o r  your work as cha i rpe r son o f  the commission and f o r  your a t t e n t i o n  
to t h i s  mat te r .  We look forward to r ece i v ing a f i n a l  and complete copy o f  the 
Cunmission Report and attachments as soon as i t  is a v a i l a b l e .
S i n ce r e l y , S i n c e r e l y ,

Robert Manners 
Execut ive Secre ta ry  
NEA/Alaska

Ralph McGrath
Alaska Federat ion o f  Teachers

cc: Bet ty  Di l iman



NEA/AFT Recommendations to E f f e c t  Reso lu t i on o f  C e r t i f i e d  Teacher Bargaining Law
Problems Through Revi s ion o f  Alaska Sta tutes  23 . 4 0 ,  the Alaska Publ i c Employment

Act ( P . E . R .A . )

The Alaska Federat ion o f  Teachers and NEA-Alaska do concur with o ther  member; o f  
the Blue Ribbon Commission in t h e i r  i d e n t i f i c a t i o n  o f  the major  i ssues con f r on t ing  
l a bo r  and management in school d i s t r i c t  c o l l e c t i v e  barga in ing ,  and we commend our 
f e l l ow  members f o r  t h e i r  se r i ous  e f f o r * s  to f ind  a s o l u t i o n  to the complex problems 
f ac ing t h i s  Commission. There is a mu‘ u a l l y  recognized need to address the mat ters  
o f  a p o l i c y  statement on c o l l e c t i v e  barga in ing ;  employee/employer r i g h t s ,  a u t ho r i t y  
ot a l a bo r  r e l a t i o n s  agency; scope o f  barga in inn ;  r i g h t  to s t r i k e ;  and f i n a l i t y  
through binding a r b i t r a t i o n .
NEA-Alaska and AFT, however, regard the most v i ab l e  s o l u t i o n  to these i ssues to 
be the i nc l us i on  o f  teachers i-nder the present Alaska Publ ic Employee Re l a t i ons  
Act ( P . E . R .A . )  as amended ( see a t t ached ) .  I t  i s  our conc lus ion that such an 
i n c l u s i on  would meet the concerns expressed by s tudent s ,  pa r en t s ,  t eache r s ,  and 
admin i s t r a t o r s  and insure the c o n s t i t u t i o na l  r i gh t s  o f  teachers as school  d i s t r i c t  
employees .
Our response i s  basic and s t r i a gh t f o rwa rd .  He quest ion the need to e s t a b l i s h  new 
agenc ies ,  new procedures,  and expend add i t i ona l  s t a t e  funds when in f ac t  an 
e x i s t i ng  s t a t e  agency charged wi th those r e s p o n s i b i l i t i e s  a l r e ady  e x i s t s .  We 
be l i eve  that  i n t e r j e c t i n g  such a random and sweeping approach as proposed in o the r  
commission member proposa l s  w i l l  not lead to an o r d e r l y  t ime ly  o r  f i n a l  r e s o l u ­
t i o n  o f  l abo r  management problems.  We be l i eve  that  such compl icated mechanisms 
as proposed would l i k e l y  exacerbate the s i t u a t i o n .  We s t r ong l y  support  and 
endorse the f ind ings  c a l l i n g  f o r  the establ i shment  o f  a v i a b l e  l a bo r  r e l a t i o n s  
agency,  however, we submit that  a st rengthened e x i s t i ng  agency with publ i c sec t o r  
exper ience ,  the S ta te  Labor Re l a t i ons  Agency ( S . L . R . A . ) ,  can accompl ish t h i s  
mutual ob j e c t i v« .
The need ' o r  a c l e a r l y  def ined s t a t e  p o l i c y  regarding teacher  c o l l e c t i v e  bargaining 
is unquos t ion r d . In the absence o f  such a p o l i c y ,  on l y  cha o t i c ,  unbalanced power 
by c i t h e r  l a b j r  or  management can p r e v a i l .  We are in agreement that a p o l i c y  
statement is e s s e n t i a l .  We f ind i t  to be cons i s t en t  wi th ,  and a l r eady  incorporated 
i n t o ,  P .E .R .A.
He are in agreement that  there nmds t>» be an Employee Rights s tatement ;  hovcver ,  
we d i sagree  that  t h i s  Commission has t i e  expe r t i s e  to d e f i n e  them. I t  was ev i dc r t  
that  the t eache r ,  a dmims t r a t i o i  , board and parent members could on l y  agree to 
d i sagree  on what those r igh ts  wet * We f ind the c l e a r e s t  d e l i n i a t i o n  o f  these 
r i gh t s  to be incorporated in P .F . R A. We be l i eve  that  the c o r r e c t  i n t e r p r e t a t i o n  
o f  those r i gh t s  shoulc r e s t  with a p r o f es s i ona l  d i s i n t e r e s t e d  agency, s p e c i f i c a l l y  
the S . l . R . A .

We support  f indings  r e l a t i v e  to the r o l e  o f  a l a bo r  r e l a t i o n s  agency ad jud i ca t ing  
u n f a i r  l a bo r  p rac t i ce  charges.  The AFT and NEA-Alaska r ep r es en ta t i ve s  b e l i e v e ,  
however, that  the Agency's au t ho r i t y  should extend to enforcement o f  the p ro v i s i ons  
included in any s t a t u t e  on c o l l e c t i v e  bargaining f o r  school  employees.  Reso lu t i on 
o f  gr ievances and i n t c r p r c t a t i o n s  o f  the terms o f  a c o l l e c t i v e l y  bargained agree­
ment should on l y  be sub j ect  to a negot i a ted gr ievance procedure.



Page 2
The teacher  r ep re s en t a t i v e s  are in f u l l  agreement tha t  the best agreement i s  one 
reached wi thout ou t s i de  i n t e r f e r ence  o r  as s i s t ance .  We do f i n d ,  however,  tha t  
a v a i l a b i l i t y  o f  externa l  sources ( l a b o r  r e l a t i o n s  agency, med ia to r s ,  a r b i t r a t o r s ,  
l e g i s l a t o r s  and j udges )  serve in va r i ous  ways, as c a t a l y s t s  to promote r e s o l u t i o n  
and f i n a l i t y .  When t h e i r  r o l e s ,  as def ined in P . E .R .A . ,  a r e  understood they 
er' ,ance the l i k e l i h o o d  o f  i n t e r na l  r e s o l u t i o n .  Thei r  power to i ssue cease and 
de s i s t  o r de r s ,  determine f ind ings  o f  bad f a i t h ,  f i n a l i z e  terms and c ond i t i o n s ,  
e n j o i n ,  o r  r e f use  to fund are reasons enough f o r  the pa r t i e s  to reach agreement 
wi thout ou t s ide  i n t e rv en t i on .
We be l i eve  that  the r i g h t  to s t r i k e  i s  e s s en t i a l  to a "good f a i t h "  bargaining 
process .  We recommend, however,  that  the pa r t i e s  be provided an opt ion t i  waive 
t h e i r  r i gh t  to s t r i k e  and proceed d i r e c t l y  to binding a r b i t r a t i o n .  We emphasize 
the workers '  r i g h t  to 1egal and l imi ted  economic sanct i on .  I t  should be c l e a r  
to a l l  Commission members, as evidenced in Anchorage l a s t  F a l l ,  tha t  teachers  have 
the power to s t r i k e  and w i l l  e x e r c i s e ,  o r  may be f orced to e x e r c i se ,  tha t  p re roga­
t i v e .  Our i n ten t  i s  to l e g i t im i z e ,  through P .E .R .A . ,  the l e g a l i t y  o f  taking such 
ac t i on  on l y  a f t e r  a l l  o the r  avenues have f a i l e d .  We be l i eve  that  the P .E .R .A.  act  
has s u f f i c i e n t  safeguards to assure that  such measures would i t  occur f o r  
u n r e a l i s t i c  o r  t r a n s i e n t  reasons .  An agency empowered with tne r i g h t  to deny 
such a r eques t ,  conduct hear ings and moni tor  an e l e c t i o n  on th i s  mat ter  are 
guaranteed means to tha t  end. We t h e re f o r e  b e l i eve  tha t  teachers should be incoi 
porated in the ca tego ry  o f  c l a s s  2 employees v U h  the r igh t  to a l e g a l ,  l im i ted  
s t r i k e .
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T e a c h e r  B a r g a i n i n g  Law

As r e p r e s e n t a t i v e s  o f  NEA and AFT or. he B l u e  R ib b o n  C o r m i s s i o n  o u r  r e c om m end a t i o n s  
a r e  t h a t  t h e  b e s t  o p t i o n s  f o r  c o n s t ,  a c t i v e  and  p o s i t i v e  r e v i s i o n  t o  t h e  c u r r e n t  
t e a c h e r  b a r g a i n i n g  l aw  l i e  w i t h i n  t h e  c u r r e n t  A l a s k a  S t a t u t e  known a s  t h e  P u b l i c  
Employment R e l a t i o n s  Ac t  (PERA) . T h i s  A c t  mos t e f f e c t i v e l y  a d d r e s s e s  t h e  i s s u e s  and  
p r o b l e m s  a t t e n d a n t  t o  t e a c h e r  b a r g a i n i n g .

I n  i t s  e i g h t  y e a r s  o f  e x i s t e n c e  t h i s  l aw  h a s  p r o v e n  t o  be an  e f f e c t i v e  v e h i c l e  o r  
p u b l i c  em p lo y e e s  and e m p l o y e r s  t o  n e g o t i a t e  on  h o u r s ,  w age s ,  an d  t e rm s  and c o n d i t i o n s  
o f  emp lo ymen t .  S l i g h t  m o d i f i c a t i o n s  and  r e v i s i o n s  can  be made t o  e f f e c t i v e l y  h a n d l e  
t h e  somewhat u n i q u e  d i f f e r e n c e s  i n  p u b l i c  s c h o o l  b a i g a i r i n g .

\T h e r e f o r e ,  o u r  a p p r o a c h  i s  t o  comment ,  whe re  a p p r o p r i a t e , o n  e a c h  o f  t h e  S e c t i o n s  o f  
PERA.

§ 23.4C.070 Ala ska  S tatutes § 23.40.070

Article 2. Public Employment Relations Act.
S«cti< n 
70. Declaration of policy 
80. Right* of public employee*
00. Collective bargain ing unit 

10 0 . R fprc*entativ*i and elections 
110. U nfair labor practices 
ISO. Investigation and conciliation of 

complaints 
130. Complaint and accusation 
140. O rders and decisions 
100. Enforcement by injunction 
160. Power to investigate and compel 

testimony 
170. Regulations
180. Penalty for violation of o rder or

decision

Section
190. Mediation 
200 . A rb itra tion 
210. Agreement 
215. Funding
220. Labor or employe* o rganisation 

due* and employe* benefits, de­
duction and au thorisation 

230. A ssistance by D epartm ent of l a ­
bor

240. Effect on certa in  units, rep resen .
tatives and agreem ents 

260. Definitions 
200. Short title

Editor's n< te — Section 4. eh. 113, 
SLA 1972, p ovides: “This Act is ap. 
plicsbte to trganiscd borough* end 
political subdivisions o t th* s ta te ,

home rule or o therw ise, unless th* leg . 
islative body of th* political subdi* 
vision, by ordinance or resolution, re* 
jects having its provisions apply ."
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Sec. 23.40.070. Declaration o f policy. Tho legislature finds that 
jo in t decision-making is the modem way of administering govern­
ment. I f  public employees have been granted the right to share in 
the decision-making process affecting wages and working condi­
tions, they have become more responsive and better able to ex­
change ideas and information on operations with their adminis­
trators. Accordingly, government is made more effective. The legis­
lature fu rther finds that the enactment of positive legislation 
establishing guidelines fo r public employment relations is the best 
way to harness and direct the energies o f public employees eager 
to have a voice in determining their conditions of work, to provide 
a rational method fo r dealing with disputes and work stoppages, to 
strengthen the merit principle where civil service is in effect and 
to maintain a favorable political and social environment. i*hs legis­
lature declares that it is the public policy o f the state to promote 
harmonious and cooperative relations between government and its 
employees and to protect the public by assuring effective and 
orderly operations o f government. These policies arc to be effectu­
ated by

( 1 ) recognizing the right o f public employees to organize fo r 
the purpose o f collective bargaining;

(2 ) requiring public employers to negotiate with and enter into 
written agreements w *h employee organizations on matters o f 
wnges, hours, aad other terms and conditions o f employment;

(3 ) maintaining mcrit-systcm principles among public employ­
ees. (§ 2 ch 113 SLA 1972)

I t  i s  e s s e n t i a l  t h a t  t h e r e  be a l e g i s l a t i v e  s t a t e m e n t  o f  commitment  t o  t h *• p r i n c i p l e s  
o l  c o l l e c t i v e  b a r g a i n i n g  a n J  t h i s  s e c t i o n  i s  a p p r o p r i a t e  f o r  same .

Sec. 23.10.050. Rights of public employees. Public employees 
may self-organizc and form , join or assist an organization to bar­
gain collectively through representatives o f their own choosing, 
and engage in concerted activities tor the purpose o f collective bar­
gaining or other mutual aid or protection. (§ 2 ch 113 SLA 1972)

A p p r o p r i a t e  a :  i s .

S e e . 23.10 090. Collective bargaining unit. The labor relations 
agency shall decide in each case, in order to assure to employees 
the fullest freedom in exorcising the rights guaranteed by §5 70— 
200 o f this chapter, the unit appropriate fo r the purposes of col­
lective bargaining, bn»ed on such factors as communit) o f interest, 
wages, hours ar.d other working conditions c. the employees in­
volved. the history o f collective bargaining, and the desires of the 
employees. Bargaining units shall be as large as is reasonable, and 
unnecest ry fragmenting shall be avoided, ( j  2 ch 113 SLA  1972)



I t  I s  a p p r o p r i a t e  f o r  a l a b o r  r e l a t i o n s  agency  t o  make d e t e r m i n a t i o n s  r e l a t i v e  t o  th e  
* p p r o p r i a t e n c s s  o f  a b a r g a i n i n g  u n i t .  T h i s  s e c t i o n  accommoda te s  i .hat n e ed .

Sec 23.10.100. Representatives and elections, (a ) The labor re­
g io n s  agency shall investigate a petition i f  it is submitted in a 
mam.** prescribed by the labor relations agency and is

( 1 ) by an employee o r group of employees or an organization 
acting in their behalf alleging that 30 per cent o f the employees of 
a proposed bargaining unit

(A ) want to be represented fo r collective bargaining by a labor 
or employee organization as exclusive representative, or

(B ) assert that the organization which has been certified or is 
currently being recognized by the public employer as bargaining 
representative is no longer the representative of the majority of 
employees in the bargaining unit; or

( 2 ) by the public employer alleging that one or more organiza­
tions have presented to it a claim to be recognized as a representa­
tive of a majority o f employees in an appropriate unit.

(b ) I f  the labor relations agency has reasonable cause to believe 
that a question o f representation exists, it shall provide fo r an 
appropriate hearing upon due notice. I f  the labor rela'ions agency 
finds that there is a question o f representation, :t shall direct an 
election by secret ballot to determine whether o r by which organi­
zation the employees desire to be repn cnted and shall certify the 
results of the election. Nothing in this section prohibits the waiving 
o f hearings by stipulation for the purpose of a consent election in 
conformity with the regulations of the labor relations agency or 
an election in a bargaining unit agreed upon by the parties. The 
labor relations agency shall determine who is eligible to vote in an 
election and shall establish rules governing the election. In an 
election in which none of the choices on the ballot receives a ma­
jo rity  of the votc« cast, a runoff election shall be conducted, the 
ballot providing for selection between the two choices receiving the 
largest ar.d the second largest number o f valid votes cast ir the 
election. I f  an organization receives the majority of the votes . ast 
in the election it shall be certified by the labor relations agency as 
exclusive representative o f all the employees in the bargaining unit.

(c ) An election may not be held in a bargaining unit in a 
subdivis on o f a bargaining unit if a valid election has been held 
within the preceding 12 months.

(d ) Nothing in this chapter prohibits recognition of an organiza­
tion ns the exclusive representative by a public agency by mutual 
consent.

(c ) No election may be directed by the labor relations agency 
in a bargaining unit in which there is in force a valid collective 
bargaining agreement, except during a 90-day period preceding the 
expiration date. However, no collective bargaining agreement may 
bar on election upon pet.lion o f persons in the bargaining unit b it 
not parties to the agreement if more than three years have elapsed 
sinco the execution o f the agreement or the last timely renewal, 
whichever was later. <§ 2 ch 113 SLA 1972)

)



10 0  -  R e p r e s e n t a t i v e s  and E l e c t i o n s

Th i . f  s e c t i o n  i s  mos t a p p r o p r i a t e  s i n c e  i t  r e l i e v e s  loc^. . s c h o o l  b o a r d s  f r o m  r e s p o n  
s i b i l i t y  f o r  d e c i s i o n s  o u t s i d e  t h e i r  e x p e r i e n c e  and  wh ich  may h a v e  a h i g h  p o t e n t i a l  
' o r  l i t i g a t i o n .  The p r e s e n c e  o f  a L a b o r  R e l a t i o n s  B o a r d  h a v i n g  r e s p o n s i b i l i t y  i n  
t h e i r  a r e a  i n s u r e a  a l o g i c a l  and o r d e r l y  p r o c e s s  i n  a s s um ing  t h e  o p p o r t u n i t y  f o r  
f a i r  r e p r e s e n t a t i o n .

See. 23.-10.110. Un fair labor practices, (a ) A public employer or 
his agent may not

' 1 ) interfere, restrain or coerce an employee in the exercise o f 
his rights guaranteed in § 80 o f this chapter;

(2 ) dominate or interfere with the formation, existence or ad­
ministration of an organization;

(3 ) discriminate in regard to hire or tenure o f employment or 
a term or condition df employment to encourage or discourage mem­
bership in an organization:

(4 ) discharge or discriminate against an employee because he 
has signed or filed an affidavit, petition or complaint o r given testi­
mony under §§ 70— 260 o f this chapter;

(5 ) refuse to bargain collectively in good faith with an organiza­
tion which is the exclusive representative o f employees in an appro- 
pv’atc unit, including but not limited to the discussing o f grievances 
with the exclusive representative.

(b ) Nothing in this chapter prohibits a public employer from  
making an agreement with an organization to require as a condition 
o f employment

( 1 ) membership in the organization which represents the unit 
on or a fte r the 30lh  day following the beginning ol employment or 
on the effective date o f the agreement, whichever is la te r; or

(2 ) payment by the employee to the exclusive bargaining agent 
of a service fee to reimburse the exclusive bargaining agent fo r the 
expense o f representing the members o f the bargaining unit.

(c ) A labor or employee organization or its agents may not
( 1 ) restrain or coerce
(A ) an employee in the exercise of the rights guaranteed in $ 80 

of this chapter, or
(U ) a public employer in the selection o f his cprescntativc fo r 

the purposes of collective bargaining or the adjustment o f griev­
ances ;

(2 ) refuse to bargain collectively in good faith with a public 
employer, if it has been designated in accordance with the pro­
visions o f §§ 70—260 o f this chapter as the exclusive representative 
of employees in an appropriate unit. (J 2 ch 113 SLA 1972)

110

T h i s  s e c t i o n  i n  e x t r e m e l y  i m p o r t a n t  i n  t h a t  i t  d e f i n e s  t h e  c o n c e p t  o f  f a i r / u n f a i r  l a b o r  
p r a c t i c e s , t h e  r i g h t s  o t  b o t h  p a r t i e s  r e g a r d i n g  same ,  o b l i g a t i o n s  o f  b o t h  p a r t i e s ,  and  
a g a i n ,  nose i m p o r t a n t l y  an  o r d e r l y  p r o c e d u r e  r e l a t i v e  t o  r e s o l u t i o n  o f  same.  T h i s  can  
o n l y  h e l p  i n  r em o v i n g  some o t  t h e  p e r s o n a l  a t n t u d i n a l  c o n f l i c t s  a s  w e l l  a s  r e d u c i n g  
un n c c e s r . a , y  t im e  f r a m e s  and c o s t l y  c o u r t  p r o c e d u r e s .

4



Sec. 23.40.120. Investigation and conciliation o f complaints. I f  a 
verified written complaint by or fo r a person claiming to be ag­
grieved by a practice prohibited by § 1 1 0  o f this chapter, or a 
written accusation that a person subject to §5 70— 2C0 o f this chap­
ter has engaged in a prohibited practice, is filed with the labor 
relations agency, it shall investigate the complaint or accusation. 
I f  it determines a fte r the preliminary investigation that probable 
cause exists in support of the complaint o r accusation, it shall try  
to eliminate the prohibited practice by informal methods o f con­
ference, conciliation, and persuasion. Nothing said or done during 
this endeavor may be used as evidence in a subsequen- proceeding. 
(§ 2 ch 113 SLA 1972)

Sec. 23.10.130. Complaint and accusation. I f  the labor relations 
agency fails to eliminate the prohibi ed practice by conciliation anu 
to obtain voluntary compliance with §§ 70—260 o f this chapter, 
or, befo e it attempts conciliation, it may serve a copy o f the com­
plaint or accusation upon the respondent. The complaint or accusa­
tion and the subsequent procedures shall be handled in accordance 
with the administrative adjudication portion of the Administrative 
Procedure Act (AS 44.62). (§ 2 ch 113 SLA 1972'

Sec. 23.40.140. Orders and decisions. I f  th labor relations 
agency finds that a person named in the written complaint or 
accusation has engaged in a prohibited practice, the labor relations 
agency shall issue and serve on the person an order or decision 
requiring him to cease am  des? t from the prohibited practice and 
to take affirmative action which will carry out the provisions of §§ 
70—260 o f this chapter. I f  the labor relations agency finds that a 
person named in the complaint or accusation has not engaged or is 
not engaging in a prohibited practice, the labor relations agency 
shall state its findings of fact and issue an order dismissing the 
complaint or accusation. (§ 2 ch 113 SLA 1972)

Sec. 23.40.150. Enforcement by injunction. The labor relations 
agency may apply to the superior court in the judicial district in 
which the prohibited practice occurred fo r ar. order enjoining the 
prohibited acts specified in the order or decision o f the labor rela- 
tions agency. Upon a showing by the labor relations agency hat 
the person has engaged or is about to engage in the practice, an 
injunction, restraining order, or other order which is appropriate 
may be granted by the court and shall be without bond. (§ 2 ch 113 
SLA 1972)

5



Sec. 23.-t0.160. Power to Investigate and compel testimony, (a ) 
For the purpose of the investig a tes , proceedings, or hearings 
which the labor relations agency considers necessary to carry out 
the .■'•'ovisions of §5 70— 260 of this chapter, the labor relations 
agency may issue subpoenas requiring the attendance and testi­
mony o f witnesses and the production of relevant evidence.

(b ) The labor relation agency may administer oaths, examine 
witnesses, and receiv* evidence.

(c) The attendance of witnesses and the production o f evidence 
may be required from any place in the state at any designated 
place o f hearing.

(d) I f  a person refuses to obey a subpoena issued under §§ 70—  
260 of th ii chapter, the superior court in the district in which the 
persrn resides or is found may, upon application by the labor rela­
tions agency, issue an order requiring him to comply with the 
subpoena. (§ 2 ch 113 SLA 1972)

Sec 23.41.170. Regulations. The labor relations agency may 
r.dont regulations under the Administrative Procedure Act (AS 
44.62) to carry out the provisirns of §§ 70—260 of this chapter. 
(§ 2ch  113 SLA 1972)

Sec. 23.40.180. Penalty for 'io la lion o f order or decision. A per-
«;:i who violates a provision of an order or decision o f the labor 
relations agency is guilty of a misdemeanor and is punishable by 
a fine of not more than $500. (§ 2 ch 113 SLA 1972)

T h i s  i s  o n e  o f  t h e  more  c r  t i c a l  a r e a s  o f  c o n s i d e r a t i o n s .

. 1 2 0  - I n v e s t i g a t i o n  and C o n c i 1 i ' t i o n o f  C o m p l a i n t s

. 1 3 0  - C o m p l a i n t  a n d  A c c u s a t i o n s

. 1 4 0  - O r d e r s  a n d  D e c i s i o n

. 1 5 0  - E n f o r c e m e n t  h j  I n j u c t i o n s

. 1 6 0  - P o v e r  to I n v e s t i g a t e  and Compel T e s t im on y

. 1 7 0  - h g u l a t i o n

A  8 0 - P e n a l t y  f o r  V i o l a t i o n  o f  O r d e r j r  . ' e c i s i o n

These  s e c t i o n s  a l l  o u t l i n e  t h e  d u t i e s  and r c s f o n s i b i l l t i c s  o f  t h o  L a b o r  R o l a t  ie rat  
Agency to e n f o r c e  e f f e c t i v e  c o l l e c t i v e  b a r g a i n i n g  and  a l l  a r e  e s s e n t i a l  t o  e f f e c t i v e  

im p l e m e n t a t t o n  o f  any  b a r g a i n i n g  l a v .  The p r e s e n c e  o t  t h e s e  s e c t i o n s  i n s u r e s  t h a t  
b o t h  p a r t i e s  t o  c o l l e c t  i v c  b a r g a i n i n g  c a n  p a r t i c i p a t e  aa  tu ju a l  p a r t n e r s  i n  t h e  
p r o c e s s .
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See. 23.40.190. Mediation. If. a fte r a reasonable period o f nego­
tiation over the terms of a collective bargaining agreement, a dead­
lock exists between a pi,v iic employer and an organization, the 
labor relations agency may appoint a competent, impartial, disin­
terested person to act as mediator in any dispute either on its own 
initiative or on the request of one of the parties to the dispute. The 
parties may also select a mediator by agreement o r mutual consent. 
It is the function of the mediator to bring the parties together 
voluntarily under such favorable auspices as will tend to effectuate 
settlement of the dispute, but neither the mediator nor the labor 
relations agency has any power o f compulsion in mediation pro­
ceeding.. (§ 2 ch 113 SLA 1972)

. 1 9 0  - M e d i a t i o n

I n t e r v e n t i o n  b y  a c o m p e t e n t , i m p a r t i a l ,  d i s i n t e r e s t e d  p r o f e s s i o n a l  s e r v e s  a s  a 
c a t a l y s t  i n  a s s i s t i n g  b o t h  p a r t i e s  t o  c l a r i f y  and  r e s o l v e  d i f f e r e n c e s .

Sec. 23.40.200. Arbitration, (a ) For purposes o f this section, 
public employees are employed to perform services in one of the 
three following classes:

( 1 ) those services which may not be given up fo r even the 
shortest period o f time:

(2 ) those services which may be interrupted fo r a lim it'd 
period but not fo r .*n indefinite period of time; and

(3 ) those services in which work stoppages may be sustained fo r 
extended periods without serious effects on the public.

(b ) The class in (a ) ( 1 ) of this section is composed o f police and 
fire protection employees, ja il, prison and other correctional insti­
tution employees, and hospital employees. Employees in this class 
may not engage in strikes. Upon a showing by a public employer or 
I ’ abor relations agency that employees in this class arc engaging 
or about lo  engage in a strike, an injunction, restraining order, or 
other order which may be appropriate shall be granted by the 
superior court in the judicial district in which the strike is oc­
curring or is about to occur. I f  an impasse or deadlock is reached in 
collective bargaining between the public employer anil employees 
in this class, and mediation has been utilized without resolving the 
deadlock, the parties shall submit to arbitration to be carried out 
under AS 09.13.030,

(c ) The class in (a) (2 ) of this section Is composed o f public 
uMlity. snow removal, sanitation and (public school and other edu­
cational institution employees} Kmployoes in this class may engage 
In a strike after mediation, subject to the voting requirement of



(d ) o f this section, fo r a limited time. The lim it is determined by 
the interests o f the health, safety or welfare of the public. The 
public employer or the labor relations agency may apply to the 
superior court in the ju .cial district in which the strike is occur­
ring fo r an order enjoining the strike. A strike may not be enjoined 
unless it can be shown that it has begun to thr aten the health, 
safety or welfare of the public. A court, in deciding whether or not 
to enjoin the strike, shall consider the total eit • ‘ '«:s in the par­
ticular class. "Total equities" includes not only t. impact of a 
strike on the public but also the extent to which emc' *yce organi­
zations nnd public employers have met their statutory ibligations. 
I f  an impasse or deadlock still exists a fte r the iss nee o f an 
injunction, the parties shall submit to arbitration to be carried out 
under AS 09.43 030.

(d l The class in (a ) (3 ) of this section includes all other public 
employees who are not included in the classes in ( a ) ( 1 ) or ( a ) ( 2 ) 
o f this section. Employees in this clars may engage in a strike if 
a majority of the employees in a collective bargaining unit vote by 
secret ballot to do so.

(e ) Notwithstanding the provisions o f (b ) , (c ) and (d ) o f this 
section, the employees with the concurrence of the employer may 
agree in writing to submit a dispute arising from interpretation or 
application of a collective bargaining agreement to arbitration.

( f )  The parties to a collective bargaining agreement may pro­
vide in the agreement a contract lo r  arbitration to be conducted 
solely according to the Uniform Arbitration Act (AS 09.43) i f  the 
Act is incorporated ir.to the agreement or contract by reference. 
(5 2 ch 113 SLA 1972)

. 2 0 0  - A r b i t r a t i o n

P ublic s c h o c l  t e a c h e r s  n a t u r a l l y  f i t  i n t o  t h o  ( a )  ( 2 )  " l i m i t e d  p e r i o d "  c a t e g o r y .

Add a n o w  s u b s e c t  i o n :

. 2 0 5 -  N e d i a t i o n /A r b i  t r . i  t i o n

I n  t h a t  t h e  C om m is s i o n  ha s  r e c e i v e d  e v i d e n c e  a n d  t e s t im o n y  t h a t  . i c d i a t i o n / a r b i t r a t i o n  
ha s  p r o v e n  t o  be  an  e f f e c t i v e  moans o f  n e g o t i a t i o n s  d i s p u t e  s e t t l e m e n t , it is o u r  
r e c omm enda t i o n  t h a t  such  a p r o c e s s  be p r o v i d e d  a s  an  a l t e r n a t i v e  t o  c i t h e r  p a r t y , t o  
be  d e t e rm i n e d  a t  t h e  o u t s e t  o f  n e g o t i a t i o n s .

fj) The p a r t i e s  t o  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m en t  may p r o v i d e  i n  t h e  a g r e em en t  a 
co n tract for m e d i a t i o n / a r b i t r a t i o n  t o  be  c o n d u c t e d  a c c o r d i n g  t o  p r o c e d u r e s  s o c forth 

therein.

S



( b )  I n  t h e  i n i t i a l  r o u n d  o f  n e g o t i a t i o n s  u n d e r  t h i s  A c t , e i t h e r  p a r t y  may r e g u e s t  t h e  
o t h e r  p a r t y  t o  e n t e r  i n t o  a m e d i a t i o n / a r b i t r a t i o n  a g r e e m en t  a s  an a l t e r n a t i v e  t o  
t h e  d i s p u t e  s e t t l e m e n t  p r o c e d u r e s  c o n t a i n e d  h e r e i n .  I f  e i t h e r  p a r t y  d e c l i n e s  su ch  
i n  ag r e em en t  t h e  p a r t y  m ak in g  t h e  r e q u e s t  f o r  m e d i a t i o n / a r t i t r a t i o n  may p e t i t i o n  t h e  
l a b o r  R e l a t i o n s  B o a r d  f o r  a f i n . i l  and  b i n d  i n g  d e t e r m i n a t i o n  o n  th e  i s s u e .

Sec. 23.10.210. Agreement. Upon the completion of negotiations 
between an organization and a public err.pl??er, i f  a settlement is 
reached, the employer shall reduce it :o  writing in the form o f an 
agreement The agreement may include a term fo r which it will 
remain in cfTect. no; to exceed three years. The agreement shall 
include a grievance procedure which shall have bir.ding arbitration 
as its final step. Either party to the agreement has a right o f action 
to enforce the agreement ay petition to the labor relations agency. 
(§ 2 ch 113 SLA 1072)

A p p r o p r i a t e  a s  i s .

See. 23.40.215, Funding. Tne monetary terms o f any agreement 
entered into under the Public Employment Relations Act arc sub­
ject to funding through legislative appropriation. <§ 2 ch 113 SLA 
1972)

A p p r o p r i a t e  a s  i s .

Sec. 23.10.220. Labor or employee organization duos and cm- 
ployce benefits, deduction and authorizal.on. Upon written authori­
zation of a public employee within a oarya jtfng unit, the public 
employer shall deduct from the payroll o f the public employee the 
month.y am j tint of dues, fees ar.d other employee benefits aa certi­
fied by the secretary o f the exclusive o irya lr.ir.g  representative and 
shall deliver it *o the ch:e: fiscal o.?.c<r o f th i exclusive bargaining 
rcpusentativc. ( j  2 ch 113 SLA 1&72)

A p p r o p r i a t e  a a i s .



See. 23.-t0.225. Exemption from Public Employment delations Act. 
Notwithstanding the provisions of § 220 of ihis chapter, a collective 
bargaining settlement reached, or agreement entered into, under § 2 1 0  
of tin’s chapter that incorporates umon security provisions, including but 
not limited 'o a union shop or agency shop provision or agreement, shall 
safeguard the rights of nonassociation of employees having bona fide 
religious convictions based on tenets or teachings of a church or 
religious body of which an employee is a member. Upon submission of 
proper proof o f religious conviction to the labor relations agency, the 
agency shall declare the employee exempt from becoming a member of 
a labor organisation or employee association. The employee shall pay an 
amount of money equivalent to regular union or association dues, 
initiation fees, and assessments to the union or association. Nonpayment 
of this money subjects the employee to the same penalty as if it were 
nonpayment o f dues. The receiving union or association shall contribute 
an equivalent amount o f money to a charily of its choice not affiliated 
with 'a religious, labor or employee organization. The union or 
association shall submit proof o f contribution to the labor relations 
agency. (§ 1 ch 15 SLA 197G)

O o m  re fe rence . — As lo  applicability o f any portion o f AS 23-10 225 u  declared
iVts artic le to fe r ry  personnel, ic e  note un ion iiitu tion a l o r void- by a cou rt o f
fo llow ing  artic le  2 a n a l ) in  com|>etenl jurisdiction . then that entire

E ffec tive date. —  Section 3, ch 95. SLA  lee .ion  is void.'*
J976. n u k c t  th is section e ffec tive Mav 27, Applied in H a flm e v Inhndboatrr.en 'i
19T6. in accordance with AS 41 I0070<ei I'm on .Sup  f t  Oj» No 17-13(P ile  No 31.13),

t ’.d i lo r ’a note . —  Section 2. ch. 91. SLA 5S i P 2d 270 11978).
1976, e ffec tive May 27, 1976, provides: " I f

A p p r o p r u t e  a s  i s .



See. 23. JO 230. Assistance by Department o f I.ahnr. When state 
employees arc involved, the Department o : Labor shall, if requested 
by the personnel board, and i: there is r o  objection by the organi­
zation involved, assiit the personr.e! board or. matters such as, but 
not limited to. conducrir.;; elections ar.d investigating unfair labor 
practices. (§ 2 ch 113 SLA 1S72)

E d i t o r i a l  c h a n g e  i s  n e e d e d  o n  l i n e  »?. I n s e r t  a f t e r  e m p lo y e e s  a n d  p u b l i c  .ichooJ 
e m p l o y e e s . ----------------------

Sec. 21.10.2tO. EfTec» on certain units, representative* and
agreements. Nothin/ this chapter tertr.lr.ites o r modif.zs a col­
lective bargaining unit, recognition o f exclusive bargaining repre- 
tentative. or collect.ve bargaining sgreerr.fr.: if the unit, recogni- 
tio r. or agreement is in e.Tec: on September 3. 1972 IS 2 ch 113 
SLA 1972)

A p p r o p r i a t e  a s  i s .

Sec. 23.10.230. Definitions. In J j .0— 26*1 o f this chapter, unless 
the iontc\t othcrw i :e requires.

( 1 ) “ collectfve btrgaininp" mear.i >c performance si the mu­
tual chtiga'ion o f *he public errta'o*-*r *>r de*igr:*ted repre­
sentatives and the rtp re itr .is tb e  a *  the empoyee* to meet at 
reasonable times, ir.c.-din,* meetings aovrnce m the buJget- 
making process and negotiate :n g'r.*d fatth w.'.r, re pect to wages, 
hours and other terms and conditions o f employment, or the ncgo- 
liatior o l an agreement, or negotiation o f a question arising under 
an agreement and the execution of a written contract incorporating 
an agreement reached if requested b y  either party, but the *  obliga­
tions do not compel either p«rty to agree to « proposal or require 
the making of a concession;

( 2 ) "election”  means a proceeding conducted by the labor re la­
tions agency in which the implnyees in a collective bargaining unit 
cast n secret ballot for collective bargaining representatives, or 
fo r any other purpose specified in 5J 70—2(70 of this chapter;

(3 ) "labor relations agency" means the state personnel board 
with regard to the state and employers o f the state, and means 
the Department o f Labor with regard to all o lher public employees 
and all other publw employers;



(*1 ) "organization" means a  labor o r employee organization o f 
any kind in which employees participate and which exists fo r the 
primary purpose o f dealing with employers concerning grievances, 
labor disputes, wages, rates o f pay, hours o f employment and con­
ditions of employment;

(5 ) "public employee" means any employee o f a public employer, 
whether or not in the classified service o f the public employer, ex­
cept elected or appointed officials or teachers or nonccrtilicatcd em­
ployees o f school districts;

(G) "public employer" m ivns the state o r a political subdivision 
o f the state, including without limitation, a town, city, borough, dis- 
trict, boarJ o f regents, public and quasi-public corporation, housing 
authority or other authority established by law, and a person 
designated by the public employer to act in its interest in dealing 
with public employees;

(7 ) "terms and conditions o f employment" means the hours of 
employment, the compensation and fringe benefits, and the em­
ployer’s personnel policies affecting the working conditions of the 
employees; but does not mean the general policies describing the 
function and purposes of a public employer. l§ 2 ch 113 SLA 11*72)

See, 23.10,200. Short title. Sections 70—2G0 o f this chapter may 
be cited as the Public Lmploymcnt Relations Act. (J  2 ch 113 SLA 
1972)

«3 5 O •  h o f i n i t ion *
R e g a r d i n g  9 I  and 3 ~ A p p r o p r l a t e  as i s .

R e g a r d i n g  9 1  - ";«i l o t  f te iJ t  Jons A g e n c y "  s h a l l  r e  a  n a  t h r e e - p e r s o n  b o a r d ,  o f  
which jc  l e a s t  t h o  C h a i r p e r s o n  a h a l l  ho a f u l l - t i m e  em p lo y e e  o f  t h o  S t a t e  o f  A l a s k a .

Jt e g a r d l r s j  9 4  -  A p p r o p r i a t e  as i s .

R e g a r d i n g  9 5  -  " P u b l i c  « n p l o y o o "  means an y  em p l o y e e  o f  a  p u b l i c  e m p l o y e r .
w h e th e r  o r  n o t  i n  t h e  c la s s i f i e d  s e rv ic e  o f  t h e  p u b l i c  e m p l o y e r ,  e t c c p t  e l e c t e d
o r  a p j% ) i n t e d  o f f l c l a l r .

R e g a r d i n g  I  6  am i 7 -  A pp rop ria te  as i s .
R e g a r d i n g  9 9  - R e g a r d i n g  s u b - s e c t  i o n  1 9 0  - M e d i a t i o n  -  “ R e a s o n a b l e  P e r l m l "

means t h e  l«»l<or R e l a t i o n s  h o a r d  s h a l l  c o n s i d e r  t h e  a c a d em ic  y e a r ,  c a l e n d a r  y e a r , 
f i s c a l  y e a r ,  and  b udg e t  m i k i n g  p r o c e s s  i n  d e t e r m i n i n g  t h e  a p p r o p r l a t e n e s s  o f  
in te rv e n t io n  by m . d i a t  i m  i n t o  a p o te n t ia l c o l le c t i v e  b. i r  g a m i n g  d i s p u t e .

R e g a r d i n g  S c op e  o f  Ni 'got l a t  i n n s  o r  N - g o l  i a b l  11 t y i
I t  i s  o u r  f e e l i n g  and n c o m m e n d a t l o n  t h a t  su ch  d e l  e r n i n . i t  i o n s  a r e  r w r e  

a p p r o p r  l a t e l y  a r s i t t o r  f o r  t h e  U t t e r  R e l a t i o n s  h o a r d  u s i n g  c r i t e r i a ,  
g u i d e l i n e s  and  c a s e  l aw  r u c h  a s  had evo lved  f r o m  t h e  N a t i o n  i t i b o r  
R e l a t i o n s  h e a r d .
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CHAPTER 20

PUBLIC EMPLOYMENT RELATIONS 
(COLLECTIVE BARGAINING)

A* Amended by SF499 Enacted by the 68th General Aaaembly, 1979

This chapter shall become effective on July 1, 1974. but the provisions of this chap.. relative to the 
duty to bargain shall not become effective until July 1. 1975. However, public employees of the state, its 
boards, commissions, departments, and agencies may not bargain collectively until June 1, 1976.

20.1 Public policy.
20.2 Title.
20 3 Definitions.
20.4 Exclusions.
20.5 Public employment relations board.
20.6 General powers and duties of Sa board. 
20 7 Public employer rights.
20.8 Public empioyoo rights.
20.9 Scope of negotiations.
20.10 Prohibited practices.
20.11 Prohibited practice violations.
20.12 Strikes prohibited
20.13 Bargaining unit determination.

20.1 Public policy. The general assembly 
declares that it is the public policy of the state to 
promote harmonious and co-operative relation­
ships between government and its employees by 
permitting public employees to organize and 
bargain collectively; to protect the citizens of this 
state by assuring effective and orderly operations 
of government in providing for their health, safety, 
and welfaro. to prohibit and prevent all strikes by 
public employees; and to protect the rights of 
public employees to |oin or refuse to |oin. and to 
participate in or rofuse to participate in. employee 
organizations

20.2 Title. This chapter shall bo known as the 
“ Puzlic Employment Relations Act “

70.3 Definitions. When used in this chapter, un­
less the context otnerwise requires

1 "Public em p loye r" means the state of u-wa. 
its boards, commissions, agoncies, departments, 
and its political subdivisions including school dis­
tricts and other special purpose districts.

2. "Governing body" means the board, council, 
or commission, whothor oiectod or appointed, of a 
political suodivision of this state, including school 
districts and other special purpose districts, 
which determines the policies I or the operation ot 
the political subdivision

3. Public employee”  means any individual 
employed by a public ompioyer, oacept in­
dividuals exempted under the provisions of sec­tion 70 4

4 Employ—  orgam  ra tion" means an organ­
ization of any xind in which public emnoyees par­
ticipate and which exists for the primary purpose 
Of representing public empioyoes in their employ­
ment relations

20.14 Bargaining representatives determination.
20.15 Elections.
20.16 Duty to bargain
20.17 Procedures.
20.18 Grievance procedures.
20.19 Impasse procedures — agreement of 

parties.
20.20 Mediation.
20.21 Fact-finding.
20.22 Binding arbitration.
20.23 Legal actions.
20.24 Notice and service.
20 25 Internal conduct of employee 

organizations.
20 26 Employee organizations — political 

contributions.
20 27 Conflict with federal aid.
20.28 Inconsistent statutes — effect.
20 29 Filing agreement — public access.

5. "B oa rd " means the public employment rela­
tions board established under section 20 5.

6 "S trike" means a public employee's refusal, 
in concerted action with others, to report to duty, 
or his willful absenco from his position, or his 
stoppage of work, or his abstinence in whole or in 
part from tho full, fr.ithful, and proper perfor­
mance of the duties o! employment, for the pur­
pose of inducing, influencing or coercing a 
change in the conditions, compensation, rights, 
privileges or obligations of public employment

7. "Confidential em p loyee" means any public 
employoe who works in the porsonnef office of a 
public employer or who has access to information 
subiect to use by the public employer in 
negotiating or who works in a close continuing 
working relationship with public o fficers or 
representatives associated with negotiating on 
behalf of the public employer.

“Confidential em p loyee" also includes the per­
sonal secretai of any of the following: Any 
elected official or person appointed lo fill a 
vacancy in an elective office, member of any 
board or commission, the administrative officer, 
director, or chief executive officer of a public 
employer or mator division thereof, or the deputy 
or first assistant ot any of the loregotng 

8 M ed ia tion '' m eans assistance by an 
impartial third party to reconcile an impasse 
between tho public employer and the employee 
organization through interpretation, suggestion, 
and advice



9. “A rbitration" means the procedure whereby 
the parties involved in an impasse submit their 
differences to a third p^rty r a final and binding 
decision or as provided in this chapter.

10. "Im passe" means the failure of a public 
employer and the emDloyee organization to reach 
agreement in the course o f negotiations.

11. "P ro fessiona l em p loyee" means any one of 
the following:

a. Any employee engaged in work:
(1) Predominantly intellectual and varied in 

character as opposed to routine mental, manual, 
mechanical or physical work;

(2) Involving the consistent exercise of discre­
tion and judgment in its performance;

(3 ) O f such a cha rac te r that the output 
produced or the result accomplished cannot be 
standardized in relation to a given period of time; 
and

(4) Requiring knowledge of an advanced type in 
a field of science o r learning customarily 
acquired by a prolonged course of specialized 
intellectual instruction and study in an Institution 
of higher learning or a hospital, as distinguished 
from a general academic education or from an 
apprenticeship or from training in the perform ­
ance of routine mental, manual, or physical 
processes.

b. Any employee who:
(1 )H as completed the courses of specialized 

intellectual instruction and study described In 
paragraph "a'', subparagrapn 4. of this subsec­
tion. and

(2) Is performing related work under tne super­
vision of a professional porson to qualify himself 
or herself to become a professional employee as 
defined In paragraph "a" of this subsection.

12. ”Fact-finding" means the procedure by 
which a qualified person shall make written 
findings r f  fact and recommendations for resolu­
tion of an impasse

20 .4  E x c lu s io n s . The fo llow in g  pub lic  
employees shall be oxduded from the provisions 
of this chapter:

1. Electod off'Cials and persons appointed to fill 
vacancies in elective offices, and members of any 
board or commission

2 Representatives of public employer, in­
cluding tho administrative orficor. director or chief 
executive o'ficor of a public employer or ma|or 
division thereof as well as his deputy, first assis­
tant. and cny supervisory employees.

Supervisory employee meonr any individual 
having authority n the interest of tho public 
employer to hire, transfer, suspend, layoff, recall, 
promote, discharge, assign, reward or discplmo 
other public employees, or tho responsibility to 
dirocl mom. or to aoiust then grievances, or effec­
tively lo  recommend such action, if in connection 
with tho foregoing exercise of such authority is not 
o l a morety routine or clerical nature but roquiros 
the use of independent judgment All school 
superintendents, assistant superintendents, prin­
cipals and assistant principals shall be deemed to 
be Supervisory employees

3. Confidential employees.
4 Students working as part-tim e public 

employees twenty hours per week or less except 
graduate or other postgraduate students In 
preparation for a profession who are engaged in 
academically related employment as a teaching, 
research, or service assistant.

5. Temporary public employees employed for a 
period of four months or less.

6. Commissioned and enlisted personnel of the 
Iowa national guard.

7. Judges of the supreme court, district judges, 
district associate judges and judicial magistrates, 
and the employees of such judges and courts

8. Patients and inmates employed, sentenced 
or committed to any state or local institution.

9. Persons employed by the state department 
o f justice.

10. Persons employed by the commission for 
the blind.

R«lerr«a to in io c  20 3(3)

20.5 Public employment relations board.
1. There Is established a board to be known as 

the "Public Employment Relations Board." The 
board shall consist of three members appointed 
by the governor, with approval of two-thirds of the 
senate. No more than two members shall be of the 
same political aff Ration and no member shall 
engage In any political activity while holding office (
and the members shall devote full time to their V
duties.

Each member shall be appointed for a term ot 
four years, except that of the members first ap­
pointed. two members shall be appointed for a 
term of two years commencing July 1, 1974 and 
ending June 30, 1976, and one member shall be 
appointed fot a term of tour years commencing 
July 1. 1974 und ending June 30, 1978

The momber first appointed for a term of four 
years shall serve as chairman and each of his suc­
cessors shall also serve as chairman.

2 Any vacancy on tho commission which may 
occur when the general assembly is not in sosslon 
shall be filled by appointment by tho governor, 
which appointment shall expire at Ihe ond of thirty 
days following Ihe convening of the next session 
of tho genera< assembly Prior to the expiration ot 
tho thtrty-da> period, the governor shall transmit 
to the senate tor its approval the name of the ap- 
pomtoe for tho unoxpl' ‘ ’ton o f the regular 
torm Any vacancy occ n the general as­
sembly ts in session s *d tn the same
manner as regular appoirv *e mado, and
botoro Ihe ond of such sossio 'or tho unex 
pirod portion ot tho regular tort.

3 In soloctmg tho membors of the board, con­
sideration shall bo givon to thoir knowledge, 
ability, and experience in the held ot labor- 
managemont relations The chairperson and the 
remaining two members shall oach rcceivo an an­
nual salary as sot by the general assembly

4 The board may employ such persons as are 
necessary for tho performance of its functions

12



Personnel of the board shall be employed pur­
suant to the provisions of chapter 19A.

5. Members of the board and other employees 
of the board shall be allowed their actual and 
necessary expenses incurred in the performance 
of their duties. All expenses and salaries shall be 
paid from appropriations for such purposes and 
the board shall be subject to the budget require­
ments of chapter 8.

Referred to In sec. 20.3(5)

20.6 General powers and duties of the board.
The board shall:

1. Administer the provisions o f this chapter.
2. Collect, for public employers other than the 

state and its boards, commissions, departments, 
and agencies, data am  conduct studies relating 
to wages, hours, benefits and other terms and 
conditions of public employment and make the 
same available to any interested person or 
organization.

3. Maintain, after consulting with employee 
organizations and public employers, a list ot 
qualified persons representative of the public to 
be available to serve as mediators and arbitrators 
and establish their compensation rates.

4. Hold hearings and administer oaths, ex­
amine witnesses and documents, take testimony 
and receive evidence, issue subpoenas to compel 
the attendance of witnesses and the production of 
records, and delegate such power to a member of 
the board, or persons appointed or employed by 
the board, including hearing officers for the per­
formance of its functions. The board may petition 
tho district court at the seat of government or of 
the county wherein any hearing is held to enforce 
a board order compelling tno attendance of 
witnesses and production of records.

5. Adopt rulos in accordance with the provi­
sions of chapter 17A as it may deem necessar- to 
carry out the purposes of this chapter.

20.7 Public employor rights. Public employers 
shall have, in addition to all powers, duties, and 
rights established by constitutional provision, 
statute, ordinance, chartor. or special act. the 
exclusive power, duty and the right to:

1 Oirect the work of its public employees.
2. Hire, promote, demote, transfor. assign and 

retam public employees in positions within the 
public agency.

3. Suspend or discharge public employeos for 
piopor cause

4 Maintain tne efficiency of governmental operations
5 fteiiuvn public employees Irom  dutios 

because of lack o l work or lor othei legitimate 
reasons.

6 Determine and imploment methods, means, 
assignments arid personnel by which the public 
employer s operations are to be conductod

7 Take such actions as may bo necessary to 
carry out iha mission of the public employer

8 Initiate, prepare certify and aomimstor its budget
9  Exercise all powers and duties granted to the 

public employer oy law

20.8 Public employee rights. Public employees 
shall have the right to:

1. Organize, or form , join, or assist any 
employee organization.

2. Negotiate collectively through represen­
tatives of their own choosing.

3. Engage in other concerted activites for the 
purpose of collective bargaining or other mutual 
aid or protection insofar as any such activity is not 
prohibited by this chapter or any other law of the 
state.

4. Refuse to join or participate in the activities 
of employee organizations, including the payment 
of any dues, fees or assessments or service fees 
of any type.

Referred to in six:. 20 10

20.9 Scope of negotiations. The public 
employer and the employee organization shall 
meet at reasonable times, including meetings 
reasonably in advance of the public employer’s 
budget-maxing process, to negotiate in good faith 
with respoct to wages, hours, vacations. In­
surance. holidays, leaves of absence, shift dif­
ferentials. overtime compensation, supplemental 
pay, seniority, transfer procedures. |Ob classifica­
tions. health and safety matters, evaluation 
procedures, procedures for staff reductions, in- 
service training and other matters mutually 
agreed upon. Negotiations shall also include 
terms authorizing dues checkoff for members of 
the em ployee o rgan ization and grievance 
procedures for resolving any quostions arising 
under the agreement, which shall be embodied In 
a written agreement and signed by the parties. If 
an agreement provides for dues checkoff, a mem­
ber's dues may be checked off only upon the 
member's written request and the member may 
terminate tho dues checkoff at any time by giving 
thirty days' written notice. Such obligation to 
negotiate in good faith does not compel either 
party to agreo to a proposal or make a conces­
sion

Nothing in this section shall diminish the 
authority and power of the morit employment 
department, board of regents' merit system, 
educational radio and television facility beard’s 
merit system, or any civil service commission 
established by constitutional provision, statute, 
chartor or special act to recruit employees, 
prepare, conduct and grade examinations, rate 
candidates in order of their rolattve scoros for cer­
tification for appointment or promotion or for 
other matters of classification, reclassification, or 
aopoal rights in tho classified service of the public 
e m p lo y e r  served

All retirement systems shall bo oxcluded Irom 
tho scope ot negotiations

I ln lw iM la m iK I  20 10 20 12

20.10 Prohibited practices.
t it shall be a prohibited practice for any public 

employer, public employee or employee organ­
ization to w illfully refuse to negotiate in good faith 
w.th respect to the scope of negotiations as 
defined «n section 20 9



2. It shall bo a prohibited practice tor a public 
employer or his designated representative willful­
ly to:

a. Interfere with, restrain or coerce public 
employees in the exercise of rights granted by this 
chapter.

b. Dominate or interfere in the administration ot 
any employee organisation.

c. Encourage or discourage membership in any 
employee organization, committee or association 
by discrimination in hiring, tenure, or other terms 
or conditions of employment.

d. Discharge or discriminate against a public 
employee because he has filed an affidavit, peti­
tion or complaint or given any information or 
testimony under this chapter, or because he has 
formed, joined or chosen to be represented by 
any employee organization.

e. Refuse to negotiate collectively with repre­
sentatives )f certified employee organizations as 
required it this chapter.

7. Deny ne rights accompanying certification 
or exclusive recognition granted in this chapter.

g. Refuse to participate in good faith In any 
agreed upon impasse procedures or those set 
forth in this chapter.

h. Engage In a lockout.
i. Picket for any unlawful purpose.
3. It shall be a prohibited practice for public 

employees or an employee organization or for any 
person, union or organization or their agents wil­
lfully to:

a Interfere with, restrain, coerce or harass any 
public employee with respect to any of his rights 
under this chapter or in orcer to prevent or dis­
courage his exercise of any such right, including, 
without limitation, all rights under section 20.8.

b. Interfere, restrain, or coerce a public 
employer with rospect to rights granted in this 
chapter or with respect to selecting o represen­
tative for tne purposes of negotiating collectively 
on the adjustment of ghovanccs.

c. Refuse to bargain collective;* with u public 
employer as required in this chapter

d. Refuse to participate in good fauh in any 
agreed upon impasse procedures or tnose set 
forth in this chanter

e Violate section 20 12.
f. Violate the provisions of sections 73GB 1 to 

736b 3. which are he.oby made applicable to 
public employers, public employees and public 
employee organizations.

g. Picket in a manner which interferes with 
ingress and jgrcas to the 'abilities of the public 
employer

h. Engage in initiate, sponsor or support any 
picket-ng tnnt is porfnrmod in suooori of a strike, 
work stop.: ago. boycott or slowdown against a 
pubnc employer

4 The expressing of any views, argumonl or 
opinion, o' the dissemination iniue jf, whetngr .n 
written pr ntcd. graphic, or vi«uai form, shall not 
consHuio or bo evidence ot any unfair labor prac­
tice urocr any ot the provisions oi this chapter it 
iucn expression contains no threat of reprisal or 
lorco or promise of benefitMvliti-mi I ir, wc XI 11

20.11 Prohibited practice violations.
1. Proceedings against a party alleging a viola­

tion of section 20.10, shall be commenced by fil­
ing a complaint with the board within ninety days 
of the alleged violation causing a copy of the com­
plaint to be served upon the accused party in the 
manner of an original notice as provided in this 
chapter. The accused part) shall have ten days 
within which to file a written answer to the com­
plaint. However, tne board may conduct a 
preliminary investigation of the alleged violation, 
and if the board determines that the complaint 
has no basis in fact, the board may discuss the 
complaint. The board shall promptly thereafter 
set a time and place for hearing in the county 
where the alleged violation occurred. The parties 
shall be permitted to be represented by counsel, 
summon witnesses, and request the board to 
subpoena witnesses on the requestor s behalf 
Compliance with the technical rules of pleading 
and evidence shall not be required.

2. The board may designate a hearing officer to 
conduct the hearing. The hearing officer shall 
have such powers as may be exercised by the 
board for conducting the hearing and shall follow 
the procedures adopted by the board for con­
ducting the hearing. The decision of the hearing 
officer may be appealed to tho board and tho 
board may hear the case do novo or upon the 
record as submitted betore the hearing officer, 
utilizing procedures governing appeals to the dis­
trict court s this section so far as applicable.

3 The hoard shall appoint a cortified short­
hand reporter to report the proceed ngs and the 
board shai. fix the reasonable amount of compen­
sation for such service, which amount shall be 
taxed as other costs

4 The board shall file its findings of fact and 
conclusions ot law. If the board finds that the 
party accused has committed a prohibited prac­
tice. the board may, within thirty days ot its deci­
sion. enter into a consent order with tho party to 
discontinue the practice, or petition the district 
court for miunctive relief pursuant to rules of civil 
proceduro 320 lo 330.

5 Any party aggrieved by any decision or order 
of the board may within ten days from the date 
such decision or order is tiled, appoal therefrom 
lo  the district court of the county in which tho 
hearing was held, by filing with thr ooai d a written 
notice of appeal setting forth in goneral terms the 
docision appealed from and tho grounds of the 
appeal The bourd shall forthwith givo notice lo 
the other parties in interest.

6 Within thirty days nltor a notice of appeal is 
Mod with tho board, it shall make, certify, and file 
in the office of the clerk of court to which tho ap­
peal is taken, a lull and complete transcript of all 
documents in the case including any depositions 
and a transcript or certificate of the evidence 
together with the notice of appeal

7 Tho appeal snnll be triable at any time after 
the expiration of twenty days from the dote of fif­
ing the transcript by the board and utter twenty 
days' notice in writing by either party and the 
board upon the other



8. The transcript as certified and filed by the 
board shall be the record on which the appeal 
shall be heard, and no additional evidence shall 
be heard In the absence of fraud, the findings of 
fact made by the board shall be conclusive if sup­
ported by a substantial evidence on the record 
considered as a whole

9. Any order or decision of the board may be 
modified, reversed, or set aside on one or more of 
the following grounds and on no other:

a. If the board acts without or In excess of its 
powers.

b. If the order was procured by fraud or is con­
trary to law.

c. If the facts found by the board do not support 
the order.

d. If the order is not supported by a prepon­
derance of the competent evidence on the record 
considered as a whole.

10. When the district court, on appeal, reverses 
or sets aside an order or decision of the board, it 
may remand the case to the board for further 
proceedings in harmony with the holdings of the 
court, or it may enter the proper |udgment. as the 
case may be. Such judgment or decree shall have 
the same force and effect as if action had been 
originally brought and tried in said court. The 
assessment of costs in such appeals shall be in 
the discretion of the court.

11. An appeal may be taken to the supremo 
court from any final order, judament, or decree nt 
the district court.

Refer red to in tec. 20 13. 20 14

20.12 Strikes prohibited.
1. It shall bo unhwfu! for any public employee 

or any employeo organization, dlroctly or indi­
rectly, to induce, instigate, encourage, authorize, 
ratify or participate In a strike against any public 
employer

2. It shall be unlawful for any public omployer 
to authorize, consent to. or condone a strike; or to 
pay or agree to pay any public employee for any 
day m which the employee participates in a strike, 
or to pay or agree to pay any increase in compcn 
satlon or benofits to any public employee In 
re tponso to or as a result of any strike or any act 
whch violates subsection 1 It shall bo unlawful 
for any official, director, or representative of any 
public employer to authorize, ratify or participate 
in any violation o l this subsection Nothing in this 
subsection sha ll prevent new or renewed 
ba'gainmg and agreement within the scope of 
negotiations as defined by this chapter, at any 
lime after such violation of subsection t has 
ceased, bvit it shall bo unlawful for any public em ­
ployer or employee organization to bargain at any 
time regarding suspension or modification of any 
penalty provided in this soction or regarding any 
request bv me public employer to a court for such 
suspension or modification

3 In tho event of any violation or imminently 
threatened v io lf  on of subsection I or 2. any 
citizen oomiciloa within thu |urisdictional boun­
daries of me public empioyor may petition thy 
district court for the county in which the violation 
occu. s or the district court for Polk county for an

injunction restraining such violation or Imminently 
threatened violation. Rules of civil procedure 320 
to 330 regarding injunctions shall apply. However, 
the court shall grant a temporary injunction if it 
appears to the court that a violation has occurred 
or is imminently threatened; the plaintiff need not 
show that the violation or threatened violation 
would greatly or irreparably injure him: and no 
bond shall be required of the plaintiff unless the 
court determines that a bond is necessary in the 
public interest. Failure to comply with any tem­
porary or permanent injunction granted pursuant 
to this section shall constitute a contempt 
punishable pursuant to chapter 665. The punish­
ment shall not exceed five hundred dollars for an 
Individual, or ten thousand dollars for an em­
ployee organization or public employer, for each 
day during which the failure to comply continues, 
or Imprisonment in a county jail not exceeding six 
months, or both such fine and Imprisonment. An 
individual or an employee organization which 
makes a r  “ ctive good faith effort to comply fully 
with the tnji nction shall not be deemed to be in 
contempt.

4 If a public employee is held to be in con­
tempt of court for failure to comply with an injunc­
tion pursuant to this section, or is convicted of 
violating this section, he shall be ineligible for any 
employment by the same public employer for a 
period of twelve months His public employer 
shall immediately discharge him, but upon his re- 
quost tho court shall stay his discharge to permit 
further judicial proceedings

5 If an employee organization or any of its 
oncers is held to be In contempt ot court for 
failure to comply with an injunction pursuant to 
this section, or is convicted of violating this 
section, the employee organization shall be 
immediately decertified, shall cease to represont 
the bargaining unit, shall cease to receive any 
dues by checkoff, and may again be certified only 
after twelve months have elapsed from tho 
effcctivo date of decertification and only after o 
new compliance with section 20 14. The penalties 
provided in this section may bo suspended or 
modified by the court, but only upon request of 
the public employer and only if the court 
determines the suspension or modification is in 
tho public interest.

6 Each of the remedies and penalties provided 
by this section is separnte and several, and is in 
addition to any other legal or equitable remedy or 
penalty.
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20.13 Bargaining unit determination.
1 Board determination ot an appropriate 

bargaining unit shall bu upon petition tiled by n 
public employer, public omployee, or employeo 
organization

2 Within thirty days of receipt of a potition or 
notice to all interested parties if on its own 
initiative, the board shall conduct a public 
hearing, receive written or oral testimony, and 
promptly tneroaftor Itlo an order dofmmr the 
appropriate bargaining unit In defining the unit, 
tho board snail take into consideration, along with

« 5



other relevant factors, the principles of efficient 
administration of government, the existence of a 
community of interest among public employees, 
the history and extent of a public employee 
organization, geographical location, and the 
recommendations of the parties involved.

3. Appeals from such order shall be governed 
by appeal provisions provided in section 20.11.

4 . P ro fe s s io n a l and  n o n p ro fe s s io n a l 
employees shall not be included in the same 
bargaining unit unless a majority of both agree.

Referred to in sec. 20.14

20.14 Bargaining reprenentc'lve determina­
tion.

1. Board certification of an employee organ­
ization as the exclusive bargaining representa­
tive of a bargaining unit shall be upon a petition 
filed with the board by a public employer, public 
employee, or an employee organization and an 
el* :tlon conducted pursuant to section 20.15.

2. The petition of an employee organization 
shall allege that:

a. The employeo organization has submitted a 
request to a public em p loye r to bargain 
collectively with a designated group of public 
employees.

b The potitlon is accompanied by written 
evidence that thirty percent o f such public 
employees are members o f the employee 
organization or have authorized it to represent 
them tor tho purposos of collective bargaining.

3. The petition of a public employee shall allege 
that an employee organization which has been 
certified as tho oargain'ng representative does 
not rep resen t a m ajority o f such public 
employees and that t .e petitioners do not want to 
be represented by an employeo organization or 
seek certification of an employee organization.

4 The petition of a public employer shall allege 
that It has received a request to bargain from an 
employee organization which has not been 
certiflod as the bargaining representative of tho 
public employees in an appropriate bargaining 
unit

5 The board shall investigate the allegation of 
any petition and snail give reasonable notice of 
tno receipt of such a potitlon to all public 
employuei. employee organizations and public 
employers named or described in such petitions 
or interested .n the representation questioned 
The board shall thereafter call an election under 
section 20.15 unless

a. It finds tn..t less than thirty percent of the 
public ei"ployo<*s in the unit approonato tor 
collective burgmmrg support the petition tor 
decertification or tor certr c&lton

b Tne appropriate bargaining unit has not 
been determined pursuant to section 20 13.

6 The herring nnd appeal p roc i'i’ tres shall be 
the same as provided m section 20 11.
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20.15 Elections
1 Upon *ne fitmg of a petition for coruficjtion of 

an employee urqamration. the board shall submit 
a question tc mo public employees at an election 
m an appropriate bargaining unit Tho question

on the ballot shall permit the public employees to 
vote lor no bargaining representation or for any 
employee organization which has petitioned for 
certification or which has presented proof 
satisfactory to the board of support of ten percent 
or m ore o f the public em p loyees in the 
appropriate unit.

2. If a majority ot votes cast on the question are 
for no bargaining representation, the public 
employees shall not be represented by an 
employee organization. If a majority of the votes 
cast on the question is for a listed employee 
organization, then the employee organization 
snail represent the public employees in an 
appropriate bargaining unit.

3. If none of the choices on the ballot receive 
the vote of a majority of the public employees 
voting, the board shall conduct a runoff election 
among the two choices receiving the greatest 
number of votes.

4. Upon written objections filed by any party to 
the election within ten days after notice of the 
results of the election, if the board finds that 
misconduct or other circumstances prevented the 
public employees eligible to vote from freely 
expressing their preferences, the board may 
invalidate the election and hold a second election 
for the public employees.

5. Upon completion ot a valid election in which 
the majority choice of the employees voting is 
determined, the board shall certify the results ot 
the election and shall give reasonable notice of 
the order to all employeo organizations listed on 
•* uaiiot, the public employers, and the public 
employees In the appropriate bargaining unit.

6. A petition for certification as an exclusive 
bargaining representative shall not be considered 
by the board for a period of one year from the 
date of the certification or noncertification of an 
exclusive bargaining representative or during tho 
duration of a collective bargaining agreement 
which shall not exceed two years. A collective 
bargaining agreement with the stele, its board9 . 
commissions, departments, and agencies shall 
bo for two years and the provisions of a collective 
bargaining agreement excopt agreements agreed 
to or tentatively agreed to prior to July 1. 1977, or 
arbitrators' awaru affecting state employoes shall 
not provido for renegotiations wnich would 
require tho refinancing of salary and fringe 
benefits for tne second year of tho term of the 
agreement, except as provided in section twenty 
point seventeen (20 17). subsection six (6) of tho 
C ode and the e ffective date of any such 
ngreomcnt shall be July first of odd-numbered 
years, provided that if an oxclusivc bargaining 
rep esentatlve is certified on a dato which will 
prcvont tho negotiatron of a collective bargaining 
agreement prior to July first ot odd-numbered 
years for a period of two years, the certified 
collective oargaming representative may negoti­
ate a one-year contract with a public employer 
which shall be effective from July first of the even- 
numberod year to July fust o l tho succeeding 
odd-numbered year when new contracts shall 
become effective However, if a petition tor 
decertification is filed during the duration of a



collective bargaining agreement, the board shall 
award an election under this section not moro 
than one hundred eighty days nor less than one 
hundred fifty days prior to the expiration of the 
collective bargaining agreement. If an employee 
organization is decertified, the board may receive 
petitions under section 20.14. provided that no 
such petition and no election conducted pursuant 
to such  p e tit ion  w ith in one  y ea r from  
decertification shall include as a party the decerti­
fied employee organization.

20.16 Duty to bargain. Upon the receipt by a 
public employer of a request from an employee 
organization to bargain on behalf of public em­
ployees. the duty to engage in collective bargain­
ing shall arise if the employee organization has 
been certified by t e board as the exclusive 
bargain ing rep resen ta tive  fo r the public 
employees in that bargaining unit.

20.17 Procedures.
1. The employee organization certified as the 

bargaining representative shall be the exclusive 
representative of all public employees in the 
bargaining unit and shall represent all public 
employees fairly. However, any public employee 
may meet and adjust individual complaints with a 
public employer.

2. The employee organization and the public 
en oloyer may designate any Individual as its 
ref resentative to engage in collective bargaining 
negotiations.

3. Negotiating sessions, including strategy 
rreeting's ot public employers, or employee 
o'ganizations. mediation and the deliberative 
process ol arbitrators shall be exempt from the 
prov is ions of chapter 28A. However, tho 
employee organization shall presont Its initial 
bargaining position to the public employor at the 
first bargaining session. The public employer 
shall pre. T its n t la l bargaining position to the 
employee amz.ition at the socond bargaining 
session, wn.vii shall be held no later than two 
weeks following the first bargaining session. Both 
sessions snail bo open to tno public and subject 
to the provisions of cnapter 26A. Hearings 
conducted by arbitrators shall be open to the 
public.

4 Tho te rm s o f a p ro p o se d  c o lle c t iv e  
bargaining aqreer ent shall be made public and 
reasonable notice shall he given to the public 
employees pnor to a ratification election Tho 
collective bargaining agreement shall become 
effective only if ratified by a majority of those 
voting by secret ballot

5 term s in*/ collective bargaining agree­
ment may be enforced by a civil action m the 
district court of the county in which the agree­
ment was made upon the mitiativo of oithor party

6. No collective bargaining agreemont or 
arbitrators decision shali be valid or emorceablo 
if its implementation would be inconsistent with 
any statutory limitation on tne public employer s 
funds, spending or budget or would substantially 
impair or limit tho performance of any statutory 
duty by tne public employer. A collective

bargaining agreemont or arbitrators' award may 
provide benefits conditional upon specified funds 
to bo obtained by the public employor. but the 
agreement shall provide either for automatic 
reauction of such conditional benefits or for 
additional bargaining if the funds are not obtained 
or if a lesser amount is obtained.

7. It agreed to by the parties nothing in this 
chapter shall be construed to prohibit supple­
mentary bargaining in behalf of public em­
ployees in a part of the bargaining unit concern­
ing matters uniquely affecting those public 
employees in a part of the bargaining unit 
concerning matters uniquely affecting those 
public employees or co-operation and co­
ordination ot bargaining between two or more 
units.

8. The salaries of all public employees of the 
state under a merit system and all other fringe 
benefits which are granted to a ll public 
employees of the state shall be negotiated with 
the governor or his designee on a state-wide 
basis, except those benefits which are not subject 
to negotiations pursuant to the provisions ot 
section 20.9.

9. A public em p loyee or any em p loyee 
organization shall not negotiate or attempt to 
negotiate directly with a member of the governing 
board of a public employer if the public employer 
has appointed or authorized a bargaining 
representative for the purpose of bargaining with 
tho public employees or their representative, 
unless the member of the governing board is the 
designated bargaining representative for the 
public employer.

10 The negotiation of a proposed jllectlvc 
bargaining agreement by representatives of a 
state public employer and a state employee 
organization shall be complete not later than 
March fifteenth of the year when the agreement Is 
to become effective. The board shall provide, by 
rule, a date on which any impasse item must be 
submitted to binding arbitration ana for such 
other procedures as deemed nocessary to 
provide for the completion of negotiations of 
proposed state collective bargaining agreements 
not hter than March fifteenth. The date selected 
for the mandatory submission of impasse items to 
binding arbitration shall be sufficiently in advance 
ot March fifteenth to insure that the arbitrators' 
decision can be roasonat y made before March 
fifteenth.
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20.18 Grievance procedure*. An agrocmen. 
wtih an omployee organization which is the 
exclusive representative o l public employees in 
an appropriate unit may provide procedures tor 
the consideration ot public omployee grievances 
and of disputes over the Interpretation and 
application o f agrcem erts. Negotiated p ro ­
cedures may provide for binding arbitration ot 
public cmployoe grievances and ot disputes over 
the interpretation and application of existing 
agreements An arbit ator's decision on a 
grievance may not change or amend tho terms, 
conditions or applications o f the collective



bargaining agreement. Such procedure shall 
provide tor the invoking ot arbitration only with 
the approval ot the employee organization, and in 
the case of an employee grievance, only with the 
approval of the public employee. The costs of 
arbitration shall be shared equally by the parties.

Public employees of the state shall follow either 
the grievance procedures provided in a collective 
bargaining agreement, or in the event that no 
such procedures are so provided, shall follow 
grievance procedures established pursuant to 
chapter 19A.

20.19 Impa8ae procedures — agreement of 
parties. As the first step in tne performance of 
their duty to bargain, the public employer and the 
employee organization shall endeavor to agree 
upon impasse procedures. Such agreement shall 
provide for implementation of these Impasse 
procedures not later than one hundred twpnty 
days prior to the certified budget submission date 
of the public employer. If the parties fall to agree 
upon impasse procedures under the provisions of 
this section, the impasse procedures provided in 
sections 20.20 to 20.22 shall apply.

2C.20 Mediation. In the absence of an impasse 
agreement between the parties or the failure of 
either party to utilize its procedures, one hundred 
twenty days prior to the certified budget submis­
sion date, the beard shall, upon the request of 
either party, appo.it an impartial and disinter­
ested porson to act ’ s mediator. It shall be the 
function of the mediator to bring the parties 
together to effectuate a settlement of the dispute, 
but the mediator may not compel the parties to 
agreo.
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20.21 Fact-finding. If the impasse persists ten 
days after the mediator has been appointed, the 
board shall appoint a fact-finder representative of 
the public, from a list of qualified persons 
maintained by the board. The foct-findtr shall 
conduct a hearing, may admiri'ster oatfs , and 
ma.1 request the board to issue ► <bpocnas. The 
fact-tindor shall make written finnngn of facts and 
recommendations for resolution of ihe dispute 
and. not later tnan fifteen days from Ihe day of 
appointment, shall serve such find! igs on the 
public employer and the certifier1 employee 
organization

The public emp loyer nnd tno cortifiod 
employee organ/at-on shall immediately accept 
the fact-finder s rocommuncfation or shall within 
five buys submit tho tact tinder’s recommenda­
tions to the governing body and mombers o l the 
certified cmpioyeo organization for acceptance or 
ejection If the dispute continuer ten days after 
the report is submittod. the report shall bo made 
public by the board
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20.22 Binding arbitration
1 it an impasse persists atter the findings of 

tact una rocornmonoanons are made public by 
the fact-'inder. the parties may continue to 
negotiate or. tne coaro .ail have the power, upon

request of either party, to arrange for arbitration, 
which shall be binding. The request for arbitration 
shall be in writing and a copy ot the request shall 
be served upon the other party.

2. Each party shall submit to the joard within 
four days of request a final offer on the impasse 
items with proof of service of a copy upon the 
other party. Each party shall also submit a copy of 
a draft of the proposed collective bargaining 
agreement to the extent to which agreement has 
been reached and the name of Its selected 
arbitrator. The parties may continue to negotiate 
all offers until an agreement is reached or a 
decision rendered by the panel of arbitrators.

As an alternative procedure, the two parties 
may agree to submit the dispute to a single 
arbitrator. If the parties cannot agree on the 
arbitrator within four days, the selection shall be 
made pursuant to subsection 5. The full costs of 
arbitration under this provision shall be shared 
equally by the parties to the dispute.

3. The submission of the impasse items to the 
arbitrators shall be limited to those issues that 
had been considered by the fact-finder and upon 
which the parties have not reached agreement 
With respect to each such item, the arbitration 
board award shall be restricted to the final offers 
on each impasse item submitled by the parties to 
the arbitration board or to the recommendation of 
the fact-finder on each impasse item

4. The panr' of arbitrators shall consist of three 
members ar pointed In the following manner:

a. One Member shall be appointed by the 
public employer.

b. One member shall bo appointed by the 
emplc ee organization.

c. One member shall be appointed mutually by 
the members appointed by the public employer 
and the employee organization. The last men.ber 
appointed shall be the chairman of the panel of 
arbitrators No member appointed shall be an 
employee of the parties.

d. The public employer and employee organ­
ization shall each pay the fees and expenses 
incurred by the arbitrator each selocted. The fee 
and oxpense9 of the chairman of tho panel ind all 
other costs of arbitration shall be shared equally

5. If the third member has not boon selected 
within four days of notification as provided In 
subsection 2, a list of three arbitrators shall bo 
submitted to the parties by the board The two 
arbitrators selocted by the public omployer and 
the employee organization shall determine by lot 
which arbitrator shall romove the first name from 
tho list submitted by the board The arbitrator 
having tho right to romove tho first name shall do 
so within iwo days and the second arbitrator shall 
have one additional day to remove one o l the two 
remaining names The person whose name 
remains shall become the chairman of the panel 
of arbitrators and shall call a meeting within ten 
days at a location designated by him

6 If a vacancy should occur on tne panel of 
arbitrators, the selection for replacement of such 
member shall be in the same manner and within 
ihe same time limits as the original member was 
chosen No final selection under subsection 9



b. Business or financial interests o f Its officers 
and agents, their spouses, minor children, 
parents or otherwise, that conflict with the 
fiduciary obligation of such persons to the 
organization shall be prohibited.

c. Every official or employee o l an employee 
organization who handles funds or other property 
of the organization, or trust in which an organiza­
tion is interested, o r a subsidiary organization, 
shall be bonded. The amount, scope, and form of 
the bond shall be determined by *'-0 board.

4. The governing rules of e - y employee 
organization snail provide for periodic elections 
by secret ballot subject to recognized safeguards 
concerning the equal rignt of all members to 
nominate, seek office, and vote in such elections, 
the right ot individual members to participate in 
the affairs of the organization, and fair and 
equitable procedures in disciplinary actions.

5. The board shall prescribe rules necessary 
to govern the establishment and reporting of 
trusteesh ips over em p loyee organ iza tions 
Establishment of such trusteeships shall b 
permitted only if the constitution or bylaws of the 
organization set forth reasonable procedures.

6. An employee organization that has not 
registered or filed an annual report, or that has 
failed to comply with oth- - provisions of this 
chapter, shall not be certified. Certified employee 
organizations failing to comply with this chapter 
may have such certification revoked by the board. 
Prohibitions may be enforced by injunction upon 
the petition of the board to the district court o l the 
county In which tho violation occurs. Complaints 
of violation of this section shall be filed with the 
board

7. Upon the written request of any member of a 
certified employee organization, the auditor of 
state may audit the financial records of the 
certified employee organization

20.26 EmpE >yee organizations — political 
contributions. Any omployoo organization shall 
not make any direct or indirect contribution out of 
the funds of the employeo organization to any 
political party or organization or in support of any 
candidate for elective public office.

Any employee organization which vioiatos th« 
provisions of this section or fails to filo any 
requirod report or affidavit or files a falso report or

affidavit shall, upor conviction, be subject to a 
fine of not more than two thousand dollars.

Any person who willfully violates this section, or 
who makes a false statement knowing it to be 
false, or who knowingly falls to disclose a material 
fact shall, upon conviction, be subject to a fino of 
not m ore  than one thousand  d o lla r s  or 
imprisoned for not more than thirty days or shall 
be subject to both such fine and Imprisonment. 
Each Individual re juired to sign affidavits or 
reports under this- section shall be personally 
responsible for fif* ig such report or affidavit and 
for any statemt;t’ contained therein he knows to 
be false.Nothing in this section shall be construed to 
prohibit voluntary contributions by Individuals to 
political parties or candidates.

Nothing in this section shall be construed to 
limit or deny any civil rem i dy which may exist as a 
result of action which may violate this section.

20.27 Conflict with federal aid If any provision 
of this chapter jeopardizes the receipt by the state 
or any of its political subdivisions of any federal 
grant-in-eid funds or other federal allotment of 
money, the provisions of this chapter shall, insofar 
as the fund is jeopardized, be deemed to be 
inoperative.

20 .28  Inconsistent sta tu tes — e ffect. A
provision of the Code which is inconsistent with 
any term or condition of a collective bargaining 
agreement which is made final under this chapter 
shall supersede the term or condition of the 
collective bargaining agreement unless otherwise 
provided by the general assembly. A provision of 
a proposed collective bargaining agreement 
negotiated according to this chapter which 
conflicts with the Code shall not become a 
provision of tho final collective bargaining 
agreement until the general assembly has 
amended the Code to remove the conflict

20.29 Filing agreement — public access.
Copies o f collective bargaining agreements 
entered into between the state and stato 
employees' bargaining representatives and made 
final under this chapter shall bo filed with the 
secretary ot state and be made available to the 
public at cost
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shall be made by the board until the vacancy has 
been filled.

7. The panel of arbitrators shall at no time 
engage In an effort to mediate or otherwise settle 
the dispute in any manner other than prescribed 
in this section.

8. From the time of appointment until such time 
as the panel of arbitrators makes its final deter­
mination. there shall be no discussion concern­
ing recommendations for settlement of the 
dispute by the members of the panel of rbi- 
trators with parties other than those who are 
direct parties to the dispute. The panel of arbi­
trators may conduct formal or informal hearings 
to discuss offers submitted by Loth parties.

9. The panel of arbitrators shall consider, in 
addition to any other relevant factors, the 
following factors:

a. Past collective bargaining contracts between 
the parties Including the bargaining that led up to 
such contracts.

b. Comparison of wages, hours and conditions 
of employment of the involved public employees 
with those of other public employees doing 
comparable work, giving const ieratlon to factors 
peculiar to the area and th t classifications 
involved.

c. The interests and welfare o f th* public, the 
ability of the public employer to finam a economic 
adjustments and t..e effect of such a <justmonts 
on the normal standard of services.

d. The power of the pubiic employer to levy 
taxes and appropriate funds for the conduct of Its 
operations.

10. The chairman of the panel of arbitrators 
may hold hearings and administer oaths, examine 
wtnesses and documents, take testimony and 
receive evidence, issue subpoenas to compel the 
attendance of wttno ses and tho production of 
records, and deloga *uch powers to other mem­
bers of the panol of arbitrators Tho chairman of 
the panoi if arbitrators may petition the district 
court at tiie seat of government or of tho county in 
whicn any hearing is r.eld to enforce the order ot 
the chairman compelling the attendance of 
witnesses and the production of rocords

11 A maionty of Ihe panel of arbitratoi sfr.il 
select within fiftoun days after its first moetu.i tho 
most reasonable offer, in its judgment, of Ihe • nal 
offers on each impasse itom submitted by t >e 
parties, or tho recommendations ot tho fact-fmd *f 
on each impasse ilom

1? Tho selections by the panel of arbitrato s 
and items agreed upon oy tho public employor 
and the employee orgamzalioit. shall be doomed 
to bo the collective bargaining agroomont 
between the per ties

13 The ueturmination of the pant l of arbitra­
tors shelt oe by maionty «ota and »hall be fir*i 
and bindinq subiect to tne prov a*uns of section 
20 17, subsoction 6 The pann of arbitrators shall 
give written explanation fo< its selection ond 
inform tho parties ot its docn.ion

H i»i* i r e a l- ,  in »» if)

20.23 Legal actions Any employee organiza­
tion and public employer may sue or oe sued as

an entity under the provisions of this chapter 
Service upon the public employer shall be in 
accordance with law or the rules o' civil proce­
dure. Nothing In this chapter shall be construed to 
make any Individual or his assets liable for any 
judgment against a public employer or an 
employee organization.

20.24 Notice and service. Any notice required 
under the provisions of this chapter shall be In 
writing, but service thereof shall be sufficient it 
mailed by restricted certified mail, return receipt 
requested addressed to the last known address of 
the parties, unless otherwise provided in this 
chapter. Refusal of restricted certified mail by any 
p irty shall be considered service. Prescribed time 
periods shall commence from the date of the

' receipt of the notice. Any party may at any time 
execute and deliver an acceptance ot service in 
lieu of mailed notice.

20.25 Internal conduct of employee organiza­
tions.

1. Every employee organization which is 
certified as a representative of public employees 
undor the provisions of this chapter shall file with 
the board a registration report, signed by its 
president or other appropriate officer. The report 
shall be in a form prescribed by tne board and 
shall be accompanied by two copies of the 
employee organization's constitution and bylaws 
A filing by a national or international employee 
organization of ita constitution and bylav s shall be 
accepted In lieu of a filing of such documents by 
each subordinate organization. Alt changes or 
amendments to such constitutions and bylaws 
shall be promptly reported to the board

2. Evory employee organization shall file with 
the board ar annual ropon and an amendod 
report whenever changes are made. The reports 
shall bo in a form proscribed by the board, and 
Shall provide the following information:

a The names and addresses of the organiza­
tion. any paront organ .ation or organizations with 
which it is affiliated .no principal officers, and all 
representatives

b. Tho name a'<d address of its local agent for 
servico of process.

c A gen e ra  d e sc rip t ion  o f Ihe pubi c 
employees the organization represents or so* « 
to represent 

d T ho amounts of Ihe initiation foe and monthly 
duos membors must pay 

e A pledge, in a form prescribed by the board 
that the orqani/atton will comply with tr.e laws of 
the stale and that it will accept members wilhiut 
regard to age. race. sex. religion, national origin 
or physical disability as provided by law 

t A financial report and audit 
3 The constitution or bylaws of every employee 

organization shall provide that 
a Accurate accoun ts o f a ll income and 

a*ponses shall be kapL and annual financial 
report a»'d audit shall be prepared, such accounts 
shall be open for inspection by any member of tho 
organization, and loans to oificers and agents 
snail be made onty on terms and conditions 
available to alt membors



In simple outline, tho Idea o f " f ln a l-o ffe r  a rb itra tion " Is ap ­
pea ling , especially In public employment: a fte r the parties 
narrow  the gap as much as they can, le t an arb itra to r decide 
upon one o r the o ther o f the two fin a l proposed settlements. 
According to proponents, the risk that the other side w ill be 
found more reasonab le w ill force both to adopt a  realistic 
posture. The Idea has merit, and there has a lready been son- * 
satisfactory experience with It. But f ln a l-o ffe r arbitration It 
not without Its difficulties. It works better, the author says, 
when single Issues stand In the way o f agreement, than when 
the whole contract, Including a  variety e f economic and non­
economic benefits a re  at stake. But with more experim enta­
tion, " I t  may prove to be the most satisfactory alternative 
to the strike In the public sector. "

F I N A L - O F F E R  A R B I T R A T I O N :  
S O M E  P R O B L E M S

Hv Nels E. Nelson*

There are a variety of itatutory alternatives to the strike in tl>e 
public sector. Son* jurisdictions provide for mediat on, factfinding, 
legislative determ ination or tome combination of these. A small but 
growing number of jurisdictions have established compulsory arbitra­
tion for the settlement of unresolved contract disputes, especially for 
disputes involving policemen or firemen.' Despite the fact that only a 
few jurisdictions *»■» v have compulsory arbitration, the list of advocates 
is quite impressive.* . (any authorities feel that it is the only acceptable 
alternative to the strike in the public sector. In fact, compulsory arbi­
tration has been hailed by one expert as “the wave of the future" in 
public employee disputes.*

* The author is Assistant Prolessor ol Economics at the Stair University Co' 
lege at Im ip o i t ,  St* University ol New York

1. Among the stales with compulsory arbitration |o r ai least some pul x  
employees are Alaska, Penns?Kama, Rhode Island, Massachusetts, New 
York, Wisconsin, Wyoming and Oregon.

2. Thomas P. Gilt y  and Anthony V. Sinicwpl, “Impaste Resolution in 
Public Employment i A Current Assessment.' /aduifnel aad taker H t U -  
near tfresrir, Vol 23. No 4, (July 1972), pp 907 503.

3 .  A / v i d  A n d e r s o n ,  “ A  S u r v e y  e l  S t a t u t e s  w i t h  C o m p u l s o r y  A r b i t r a t i o n  p r o ­

v i s i o n s  l o r  T i r e  a n d  P o l i c e , "  A r a i s e s  e /  N t r r  e n d  f i r r / s g f c i r i j  O i i y s l r i  

( N r w  Y o r k :  A m e r i c a n  A r b i t r a t i o n  A a t u c i a n o * ,  1 9 7 1 ) ,  p  9 ,

10



H N A L O F F E R  A MIT R A T t O N II
The most serious problem associated with compulsory arbitration 

is that it may damage o r destroy negotiations preceding arbitration. 
In  compulsory arbitration the award incorporates parts of both par­
ties' proposals so that it appears to the parties tha t the dispute is settled 
by compromise of the positions they present to the arbitrator. As a 
result, the parties may hold back in negotiations if they believe that 
the dispute will eventually be settled by arbitration. This is the so- 
called “chilling effect” of compulsory arbitration on negotiations.'

A new solution to the impasse problem in the public sector has 
been suggested which is designed to meet this objects *o compulsory 
arbitration. This procedure is called final-offer arb :. oon. In final- 
offer arbitration, both parties submit final-offen  to the arbitrator who 
simply selects the most reasonable final offer without modification.

At present, there are a few states and municipalities that n» * 
statutes or ordinances establishing final-offer arbitration.' This paper 
will look a t a  number of the most im p r 'ta n t problems in final-offer 
arbitration in light of the limited experience in final-offer arbitration.

Effacf on Negotiations

One of the most damaging criticisms of conventional arbitration 
is the advene effect th a t compulsory arbitration may have on nego­
tiations. W hen the parties to a dispute believe that th* dispute will 
eventually be settled by arbitration , the incentive to compromise may 
be weakened. In final-offer arbitration, however, both parties should 
be anxious to compromise in order to avoid the possibility that an arbi­
trator will find the o ther party’s final offer more reasonable. When 
the opponent's final offer is selected, the first party loses on every point. 
Final-offer arbitration, therefore, should encourage compromise by 
both parties.

Actual final offer arbitration experience can shed some light on 
this point. In  Eugene, O regon, where final-offer arbitration was estab­
lished by local ordinance, no advene effect on negotiations was ap ­
parent in the first six contracts negotiated under this procedure. In 
fact, in only one of six cases did a complete contract go to arbitration 
and, although arbitration was involved in four of the remaining five 
cases, two of these disputes were settled by the parties during the a rb i­
tration proceedings after receiving feedback from the chairman of the 
arbitration panel. The authors of a recent article describing the Eugene

4 Carl M Sm tM , " l i  Ccnpuftorr Arbiirstior Cowpa tibW tr il l Iw r i i s  
i « * r  f a d . r f r i a f  X i b t iM i .  V * l  5 , N o  1  ( M f f t a r r  IM A ) , p p  44-4V

5 lutes w ill I im ) o ffe r arbilra non kp ii ii im  km hide MaiucKuuita, Mietu-
l&n, Minnesota, aad W iko um
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final-offer arbitration experience conclude that "the Eugene experi­
ence suggests . .  . that final-offer arbitration , as compared to conven­
tional arbitration, can increase the probability of negotiated settle­
ments."*

In a number of additional final-offer arbitration cases reported 
in the Government Employment Relations Report, i>rbitralors indi­
cated that the parties bargained effectively and, in most cases, reached 
agreement on all but a few issues before arbitration. In one of the first 
cases decided under M ichigan's Policemen's and Firemen’s Arbitration 
Act as amended in 1972 to provide for final-offer arbitration in im­
passe proceedings initiated after January 1, 1973, the arbitrators ob­
served that the parties had made highly responsible efforts to reach 
agreement.' In an earlier Michigan case arising before the final-offer 
procedure was mandated but vb e re  the parties opted for final-offer 
arbitration, (be arbitration panel stated that the contract “represents 
not so much the imposition of outside authority, bu t rather the good 
faith efforts of the participants.”'

However, final-offer arbitration was judged more harshly in In­
dianapolis, where the city -.id  the American Federation of State, 
County, and Municipal Employees agreed to settle a contract dispute 
using final-offer arbitration. One of the members of the arbitration 
panel felt that the Indianapolis case did not indicate that final-offer 
arbitration was conducive to effective negotiation. "Advocates of final- 
offer arbitration argue that a party will bargain more realistically and 
refrain from making unreasonable proposals if it fears that its final 
offer may not be selected by the panel. There is, of course, no empiri­
cal evidence that the threat of final-offer arbitration will produce 
such behavior at the bargaining tab le ." '

In most cases, however, effective bargaining took place prior to 
arbitration and often continued after arbitration was invoked. In any 
event, the argument that arbitration of any kind has a "chilling" ef­
fect on negotiation! seems ironic when strikes by public employees are 
almost always prohibited According to one arbm ator, "if the strike 
threat is effectively eliminated, so that the public employer need not 
worry about its employees striking, that fact m n elf is likely to chill

f  Cary U n | i«S Peier I -nille, ''F inalO ffer Artutration ‘Sudden Death' 
in Eugene," fodurinof tad Laker R rU im i ftm em , Vol 77, Na 7 
(January ’47«), p  70S 

7. Careen meal Cm pUyit A rb itra l fttp< ’ I . No H i  (H ath tn |lon : Bureau 
a l National Adam, Inc 1974). p  E- 

B Ceaeraweat Empt*p*e HeU i*n i Neper.. No SOI, p B IO
9 Fred Witney, 'Final-Offer A A iin tM i The tndianapol.i Etperience," 

M ealkh Laker ffreuew, Vai H . No i  Mai I97J). p 75



I i N A L O F f E U  A R I I T K A T I O N II

the bargaining process, and it is arguable that the addition of arb itra­
tion in whatever form can do no worse.",•

Elimination of Arbitrators' Discretion
Another frequently voiced objection to final-offer arbitration is 

that it eliminates discretion of the arbitrator to design a workable 
agreement. T he arbitrator may feel that when he is limited to choosing 
between final-offers, he may have to select an offer which lie is con­
fident he could improve upon if he were allowed some flexibility.

T he subitrators in the Indianapolis case objected strenuously lo 
their lack of discretion. They fell that they were forced to choose the 
city's offer but had thrv had the authority, they would have selected 
the union’s wage offer along with some of the city's other proposals. 
The Board stated that “some degree of flexibility (should] be granted 
arbitrators in future cases so that they may appraise the merits of re­
spective proposals, and make a determ ination on the basis of the rea­
sonableness of terms and conditions 'individually,' as well as the total 
impact of the packagr."11

In  some jurisdictions the arbitrator's selection of final-offen is on 
an issue-by-issue basis." T he  arbitrator doesn’t pick one entire package 
or the other but may select one party 's proposal on one issue and the 
other party’s proposal on another issue. This procedure certainly allows 
the arbitrato r more discretion but it may reduce the incentive to com­
promise during negotiations by reducing the probability that the other 
party 's entire proposal will be selected. In addition, each party would 
realise that the arbitrator would to some extent compromise, i.e., select 
pan  of each party 's proposal; as in conventional arbitration, it would 
not p. y to give up too much before reaching arbitration.

The criticism that final-offer arbitration limits the discretion of 
the arbitrato r involves a misconception of th t final-offer procedure 
The goal of final-offer arbitration is to make arbitration unnecessary. 
I h e  compromises are supposed to be made b> the panics in negotia­
tions prior to arbitration not by the arbitrator The function of the 
arbitrator is simply to penaltrr the least rea*nab)e pany by selecting 
the other party 's offer.

Sophisficatiao In largaini-tg
Some ra p rn s  feel th a t final-offer arbitration is best suited for

10 J «pK K Gradaa, t l ) i >  r-O* A ibirsiM * far N b tx  Lmpl >r*e Disputes," 
fadsit'taf A riel.**!, Vol I I .  N* 2 (M ar I W ) .  P MS

1 1  % V i u i * r .  " F i n a l  C H I r r  A t b t i n h r a  T k r  M u a i H a  t s p r r w a a r r , "  p  I S
12 C iM ' i a r i l  Arf«r>**i A#pe»r, Aefrrtar* file-41, SI 1114-SI 14
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parties with sophb ication in the bargaining process.** The argume-.i 
is th a t without experience in bargaining, the parties will be unable to 
judge the reasonableness of their own offer. E \en where specific cri­
teria are provided, parties inexperienced in bargaining might not be 
able to interpret o r apply the criteria as an arbitrator would. As a re­
sult, "a  serious misjudgment by either or both of the parlies could 
produce gaps so extreme tha t any result will destroy the general ac­
ceptability of the arrangement."1*

This is an important criticism since final-offer arbitration is being 
considered as an  alternative to the strike or other impasse procedures 
fo r the public sector where both parties are likely to have limited 
experience with collective bargaining. This is not to say that there are 
not long standing bargaining relationships in the public sector but the 
fact is that public sector bargaining to  a large extent is a relatively 
recent development. If a procedure is adopted for the public sector 
which requires too high a  degree of bargaining sophistication, serious 
problems will be created.

Fortunately, experience under final-ofler arbitration indicates ti at 
inexperience in collective bargaining will not create serious difficulties 
in final-offer arbitration. In  Eugene, where final-offer arbitration ap­
pears to be successful, the parties had little collective bargaining ex­
perience. In fact, two initial contracts were included in the first six 
contracts negotiated under the final-offer r'd inance.'*

The success in Eugene can be credi’ d  to the nature of the arbi­
tration panel prosided by the city ordinance.** The arbitration panel 
consists of three members—one representing each party and a neutral 
chairman. T he fact both partie- arc represented, fr "i tales the flow 
of com m a., ^liont between the parties and, more .mportanUy, be­
tween the pari. .* and the chairman. As a result, two disputes were 
settled by the part es during arbitration after receiving feedback from 
the chairman concerning his view of their proposals. In effect, the 
arbitrator by indicating to the parties his opinion of their proposals, 
served in a mcd-arb capacity. In Eugene it appears that final-offer 
arbitration may have facihtated ra ther than impeded the negotiations 
berv .en parties with !•':« bargain* ig  experience.

A rbitrators r e e l e d  similar experiencei in Michigan. In a dis­
pute involving a t  city of M l Clemens and Teamster Local 214

1). Gendin. “LnherO r Arbitration for Fobllc Employee Dupvtet,' p 2*4.
14. J*id
15 Lon* and FrwlV, ’TwaJ-Otfrr Arbitration ‘Sudden Death' in Eu*enc,M

FP 145-1*5
I* C iw n m i i  I m f l ' f t t  ffeporf. Il»>i«nct File 41, 51 4 t 11 4420
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(police officer*) five issue* went to  arbitration, but all but wages 
were settled during arbitration .1’ At Oakland University in Rochester, 
Michigan, an agreement between the American Association of Uni* 
venity Professors chap ter and the University provided for final-offer 
arbitration on a issue-by-issue basis.1'  In this case, Use suggestions 
provided by .the chairman during arbitration led to agreement on all 
but four issues.

T h e  role played by the arb itra tion panel in Indianapolis was 
different. The arbitrators chided the parties for changing their pro­
posals during the arbitration proceedings ra ther than encouraging 
them to  be flexible so that a negotiated agreement could be reached 
or so th a t the scope of disagreement could be narrowed. The arbi­
trators felt that Ma pa. iy should not a lte r the character of its proposals 
once arbitration is underway otherwise the collective bargaining pro­
cess would be less meaningful, and whatever value there may be in 
final-offer arbitration would be considerably reduced .""

M ulfi-lssua Disputes
W hen final-offer arbitration im olves a tingle issue, the process is 

relatively simple, especially if the issue is w ;ce In the well-publiciaed 
baseball salary arbitration, all items ex cep t. player's salary were cov­
ered by a master agrrement between the major Icjcue baseball dubs 
and the players' association so tha t the arbitrator simply picked the 
player’s or du b ’s u la ry  offer.** In deciding between alternative wage 
of fen, the criteria are relatively unambiguous, but when liter* are 
noneconomic issues in voh td , th* criteria are less d ea r and more dif­
ficult to  apply.

In  the case of a multi-issue dispute involving a number of non­
economic as well as economic issues the job of the arbitrator it much 
more difficult. Not only are the cn , n a  for noneconomic items like the 
grievance procedure, seniority, and union ♦rrurity lets d ea r, but each 
final-offer involves trade-offs between the various issues with each par­
ts trying to present the mast reasonable combination of proposals 
In such a situation, it becomes difficult for the arbitrato to justify hit 
final-offer selection. Vet, in final-offer arb tra tion , where compromise 
by the arbitrator is not possible, justifying or rationalising the arb itra­
tion decision is especially important Unlrss the arbitrator it i ble to

I?. C s s o i u s r  Fwpfcjr# HifsriMi Rep#»r, So  M l. pp t-tr-l-IO  
II C f t l f t x u  fm p lr y r t  HtUhomi f t - f o r t .  S o  )H ,  pp t  i l l  II 
I t . W h an . t i u t O f l i r  ArNi ration TlW lt»4 sntpobt U y n W u s*  p 
20 S re  F rie r le it t , Twwt> in b n b s t l  A iS .i is Iim ,“  Tkt S iW 'H im  *•»

mo!. V s l  7 t .  N o 2 <Jmm l t ’ 4 ) .  |* r  *■101
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rationalize his selection, acceptance of final-offer awards by the public 
and  the parties may be in jeopardy.

One possible solution to the problem presented by multi-issue 
dispt tes, is issue-by-issue selection. Michigan's Policemen’s and Fire­
m en 's A rbitration Act provides that the arbitration panel will select 
th e  most reasonable last offer on each economic issue (the panel is 
not required to choose one or the other on economic matters).*1 The 
final-offer arbitration agreed upon by Oakland University and the 
Oakland chap ter of the American Association of University Profes­
sors was also on an issue-by-issue basis.*'

Although the reports of final-offer arbitration on an issue-by-issue 
Katit referred to above did not discuss any particular problems associ­
a ted  with selecting final-offers on an issue-by-issue basis, an important 
problem can arise. Issue-by-issue arbitration would lead each party to 
make demands on every front, knowing it had nothing to lose and 
might gain a b it here and there. This variety of final-offer arbitration 
ignores the trade-offs and compromises within a contract. I t might 
therefore make negotiations prior lo arbitration less likely to lead to 
agreement.

The final-offer atbstration procedure in Eugene allows each party 
to  submit two final-offers." This may be useful in a multi-issue dia 
pule. Nor only will two offers by each party five the arbitrator more 
flexibility but it may make agreement between the two parties no re  
likely, since the employer’s "high" offer and the union's “low” offer 
might be qu ite  dose. After considering the possibility of multiple 
offers and issue-by-issue selection, one expert still concludes that "con- 
sidenng L • complexities of multi-issue bargaining, the prospects for 
structuring potninm  to enable rational choice by the arbitrator do not 
seem brigh t.'’**

New Fringe Benefits
One important problem in final-offer arbitration which has been 

overlooked is the difficulty which employe* organizations may face in 
rsub lnh ing new fringe benefi'v if an organization's demand is re ­
futed by an employer and an  impasse is reached, an arbitrator under 
final-offer arbitration chooses between the final-offers of the parties

71 $♦* (•*»>« 17
77 S n  11*. iM e  II.
7J S o  l iw s m  I I  i s f  L***t M f fiwillr, ‘ Final-Otlci Aiburaoon I w i f i i

(IB ** fe | ̂
74 Gt«d>., "li<* It-O) Arteua'aM  l«  F«AU T m f tn o  Doauiei.** p T il
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on the basis of specific criteria. The criteria involve comparisons of 
each of the irties' offers with what o ther workers performing similar 
work receiv

The specific criteria established by the various final-offer statutes 
are similar. T he Eugene ordinance directs the arbitrator to select the 
most reasonable offer based on past collective bargaining agreements 
between the parties, comparisons of wages, hours, and conditions of 
employment with employees doing comparable work, similar compari­
sons with other municipalises, the public interest, and the ability of 
the city to finance eronomi adjustments.** The Michigan and Wiscon­
sin statutes add to these r  iteria the cost-of-living, overall compensation 
including the stability o ' employment and “other factors . . . normally 
or traditionally taken i uo consideration in the determination of wages, 
hours and conditions if employment through voluntary collective b a r­
gaining."**

If the most important criterion for fin '-offer selection becomes 
what other public employees currently receive, the introduction of a 
new fringe benefit in the face of employer opposition may be impos­
sible, since arbitrators prefer to lease the introduction of new fringe 
benefits to negotiations betwren the two parties. An arbitrator may 
not be confident that he can understand all the ramifications of a new 
fringe benefit or he may not want his decision to serve as a precedent 
for the other arbitrators' decisions. In any case, the employee organi­
zation would have to present a very convincing argument for an 
arbitrator to  establish a new fringe benefit.

This situation arose in one of the first cases decided under the 
Michigan final-offer statute.*' The Police Officers Association of D ear­
born, in negotiations with the city, proposed a dental health plan, a 
recent innovation in fringe benefits which only a few cities had 
adopted for police officers. In denying the request, the arbitrators' 
opinion slated that although “this should not be conclusive in ruling it 
out as p a n  of an arbitration award . . .  it does seem to place a special 
burden of penuasion on the pr p o n en 's”** The opinion added that 
the chairman of the Panel “would ordinarily prefer to leave most of 
the pioneering in labor agreements lo voluntary bargaining, rather 
than impose new provisions through compulsory arbitration."**

7) C m ch 'M U  f.m p laytt fi rU lw a i R tp o n , Reference Filr-BI,
H  Ge*erit"iea! Fmpiitytt Rrlcfirm R t p v l ,  Reference Fi!»-7R, 51 SB?! and

Reference f *  *9. >1:9113 
27 Caeerameai L m fla y tt Ffefalieat Rtpv>t, No >15, pp E-l-E4>71 lk *4 . R E-2 
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Conclusion
The adoption of final-offer arbitration on a trial basis by addi­

tional states and municipalities seems desirable. The final-offer proce­
dure not only protects the public from the damage and inconvenience 
caused by public employee strikes but it minimizes the adverse effect 
of arbitration on contract negotiations. In addition, limited experience 
indicates that the procedure can be used successfully by parties with 
little collective bargaining experience.

The procedure will present subsrantial new challenges to arbitra­
tors. Multi-issue disputes, in particular, may present very difficult 
problems. T he experience of arbitrators in grievance cases, however, 
should prove valuable; furthermore, the success of grievance arbitra­
tion demonstrates the capability and resourcefulness of arbitrators and 
the adaptability of the parties to collective bargaining. As public em­
ployers and unions become more famiiiar with final-offer arbitration 
procedures, it may prove to be the most satisfactory alternative to the 
strike in the public sector.



Th# negotiation and arb itration experlence o f six /urlsdlc• 
tlons w ith d iffe ren t fin a l-o ffe r systems a re  ana lysed and a  
fin a l-o ffe r arb itration procedure designed to Increase Incen­
tives to  negotiate Is proposed. In his research ,  the author 
seeks to  determ ine .os* conditions under which (a )  rap id  
settlements e re  reached by  the parties using as few  steps as 
possible,  (b ) there a re  m ore negotiated agreements over 
time, an d  (c) the re  a re sm a lle r areas o f disagreement when 
awards are m ade. Based on these findings, a procedure Is 
deve loped that combines mediation with fin a l-o ffe r a rb itra ­
tion. This procedure Is Implemented Immediate ly a fte r a 
declaration o f Impasse, with the same person serving as me­
diator and a rb itra to r.

F I N A L - O F F E R  A R B I T R A T I O N  A N D  
N E G O T I A T I N G  I N C E N T I V E S  

by Pete* Feuille*

In the pait decade final-offer arbitration has emerged first as 
an idea’ and tuen as a process used to resolve bargaining impasses in 
several public and private jurisdictions. Hundreds of negotiations 
have occurred under these final-offer proced sres, and dozens of 
impasses have been resolved by arbitration a\*ardt. These experi­
ences, w hen compared to conventional arbitration experiences, have 
shown th a t final-offer arbitration does a reasonably good job of pro­
tecting the parties' incentives to negotiate but th a t it does not operate 
as effectively as its theoretical rationale suggests it should. The 
purpose of this paper is to use these finaJ-ofier experiences, supple­
mented w ith experimental bargaining and impasse resolution research, 
to see how  more effective final-offer procedures might be designed.

Effachvanats Criteria
Before examining any data it is necessary to identify some ef­

fectiveness crin ia , and the most useful criteria can be developed

* Thr author u an aiiociatr professor in (he Institute of Labor and Industrial 
Relation at the University of Illinois, h e  it (rateful to the following people 
for the;/ assistance in gathering data for this paper: Thomas Kochan, 
Gary Lcng, Richard Pe|netter, Dean Pruitt and Richard Seryak.

1. Carl M Stevens, ”Is Compulsory Arbitration Compatible with Bar­
gaining *”/ndw«ria/ R iU tirn t , Vol. 5, No 2 (February 1966), pp. SB-52.
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from the rationale for final-offer arbitration'! existence. Final-offer 
arbitration has been offered as an antidote to the "chilling effect" 
upon the parties’ incentives to negotiate their own agreements that 
is said to exist under conventional arbitration (which assumes, of 
course, that there is a perceived need for an impasse resolution pro­
cedure which will prevent strikes by imposing binding outcomes upon 
the parties).' This chilling effect allegedly exists because of the 
manner in which impasses will be resolved: the conventional arbi­
trator will issue an award which is a compromise or a split of the 
difference between the parties’ positions, and hence each party has 
an incentive to maintain an extreme position in the hope of getting 
a more favorable split. There is no strike, and the parties can avoid 
the hard bargaining necessary to reach agreement.

In contrast, final-offer arbitration makes such behavior costly 
by eliminating arbitral discretion and requiring the arbitrator to 
select one or the other party’s offer without modification. Because 
of the mutual tear that the srbitritor may select the other party’s 
offer, both parties should develop ever more reasonable positions, 
and these mutual attempts to be reasonable should re ult in the 
parties being so close together they will create their own settlement. 
In other words, the possibility that either party may lose everything 
in arbitration will act as an incentive for them to seek security in 
their own agreement.'

As a result of this rationale, the most appropriate criterion used 
to evaluate final-offer procedures is "negotiating effectiveness," or the 
extent to which the procedures induce desired r gotiating behavior 
among the parties. There are several specific dimensions along which 
the negotiating effectiveness of final-offer procedures t.iay be meas­
ured. First, the most effective final-offer procedures are the ones 
which are invoked least, for their lack of use indicates that the parties 
are negotiating their own agreements.

2. Professor Roy Adams uses the Canadian public sector impasse experience 
•o note that this itrikes-are-iruppropritte assumption may be more firm]7 
eld in the United States than in other countries.

S. This conceptual rationale is much more applicable to final-offer arbitra­
tion wit!, entire package selection rather than issue-by-issue selection 
For more detailed discussions the final-offer concept, see Stevens 
•p . t i l . ; Peter Feuille, FintJ O II11 irS ilra liea i Ccnttp ii, D t t t ltp m tn li . 
T tth n iq u ti. Public Employee Relations Library No. SO (Chicago: Inter­
national Personnel Mantgrment Association, 1975), pp 12-14; and 
James L- item . Char’es M Rehmus, J. Joseph Lorwrnbrrg, Hincite! 
Kasper, and Barbara D. Dennis, Final O jft t  i r ls t r a t i ia  (Lexington, 
M att: D. C Heath. 1975), pp 117-41.
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Second, if a  procedure it invoked, an important criterion i* the 
extent to which the partiei reach their own agreement* prior to the 
iuuance of awards, with a larger proportion of negotiated agree* 
mrnt* indicating increased effectiveness. A third and closely-related 
criterion involves the proportion of impasse steps the parties utilise 
before reaching agreement, w ith increased effectiveness associated 
with agreements reached a t early rather than later impasse steps. 
If an award is necessary, a fourth criterion is the extent to which the 
parties narrow their area of disagreement, either by reducing the 
number of disputed issues or by reducing the range of disagreement 
on the disputed issues (or b o th ) , with smaller areas of disagreement 
ind.cating increased effectiveness. A fifth criterion involves longi­
tudinal measurements along the above dimensions, e.g., an increasing 
proportion of negotiated agreem enu over time indicates increased 
effectiveness. These measurements usually are made against sonv 
comparison data, most frequently the negotiation and arbitratic 
experiences under conventional arbitration procedures.' I t should 1 
emphasized that these negotiating dimensions will be applicable n! 
to  the extent that the ir users prefer negotiated agreements over in. 
posed awards. If this preference does not exist, the above criteria are 
meaningless.

Three other effectiveness criteria can be specified. One is "com­
pliance effectiveness," or the extent to whicn the parties comply with 
the final-offer process and its outcomes. This criterion can be measured 

/  the proportion of negotiations which involve refusal. par­
ticipate in the process, refusals to implement awards, court appeals 
of awards, and post-award work stoppages, with the smaller the 
proportion of these kinds of behavior the more effective the final- 
offer process. A second and related criterion is "outcome effec*;ve- 
ness," o r the manner in which final-offer outcomes impact upc the 
parties. This criterion can be measured along such dimensions as the 
proportion of union (or management) arbitration victories (or losses), 
or the extent to which agreemenu negotiated prior to awards more 
closely resemble ihe unions' or managementt’ final positions. The 
more cffctUve final-offer processes are those which yield the more 
equitable outcomes (which assumes, of course, th a t equitable ou t­
comes can be defined and measured in a manner which satisfies the

4. For an excellent disc union of imps n r resolution evaluation rrtearch, 
im  Thomas A. Kochan, "Evaluating the Effective nett of Impaue Pro­
cedures; Some Conceptual and Rtirarch D rum  I m utt," paper pre- 
rented at the 1975 annual meeting of ihe Society of Profrttionalt in 
DUpute R rs ion. •
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vaxiom negotiating perspective*). Compliance and outcome effective* 
ness may be related in that • party’s compliance w ith the process 
may depend upon it* perception of the equitableness of the outcomes.

A  third and more subjective criterion is "political effectiveness," 
o r the manner in which the final-offer process resolves competing 
interest group claims upon scarce resources. This criterion can be 
measured by the extent to which the final-offer process reduces bar­
gaining conflict and hostility by providing for a determ inate solution 
to  these competing claims, by providing a th ird party who functions 
as a safety valve for the parties’ dissatisfactions with the process or 
its outcomes, and by the establishment of beliefs among members of 
the»j competing groups that their legitimate ininrests have been ade­
quately considered in the process. The more politically effective final- 
offer j .ocesses are those which do the best job of achieving Jie ie 
obj cuves, especially the third one.'

In  the analysis that follows only the negotiating effectiveness 
criteria will be used, with the focus on longitudinal changes in the 
proportion of negotiated agreements in various jurisdictions. Since 
the primary (some might say only) reason for final-offer arbitration’s 
existence it to induce (or scare) the parties into negotiating their 
own agreements, the effectiveness measures ought to focus on the 
extent to which this is accomplished.

F in al-O ffar E sp arian c as
Three key methods to evaluate the negotiating effectisenrss of 

final-offer procedures come readily to mind. One method is to com­
pare final-offer negotiating and arbitiation outcomes with pre-strike 
and post-strike negotiated settlements where the employees have the 
right to strike. If final-offer arbitration is an  effective “strikelike” 
impasse resolu tkn mechanism, the proportion of arbitration awards 
in final-offer jurisdictions should be similar to the proportion of 
strike-induced settlements in right-to-strike jurisdictions. Problems 
with these comparisons emerge, though, because it is common for 
different occupational groups to have the right to  strike and to 
arbitrate, and because of the small number oi jurisdictions with the 
right to strike.

A second evaluation method it lo comj are final offer with con-

3, For a more f  eneral ditcussion ol the political nature o l public sector 
impaste procedures, tee Geoige T. Sultner, “The Political Functions ol 
Impasse Piocedures," /■duilnieJ AWstisst, forthcoming; and Raymond 
D Horton, “Aibitraltoa, Arbitrators and the Public Interest,” Is /s i t f is i 
•ad i.*bor R tU lto n i R i i i t r ,  Vol ?#, No 4 (July 1971), pp 497-307.
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ventional arbitration experience*, either on a cross sectional or 
longitudinal basis, and the analyses that have done this generally 
show that arbitration award rates are proportionately lower in final 
offer than in  conventional jurisdictions.* Although most of these 
comparisons are ra ther primitive and do not control for environ­
mental and situational variables which may affect the use of these 
procedures, and therefore it may be difficult to prove that these 
negotiation and arbitration differences are directly attributable to the 
different proced tx! designs, the direction of the differences is con­
sistent with the predictions made on behalf of he final-offer concept. 
As c  result, it seems fair to tentatively conclude tha t on the basis of 
the available evidence (which admittedly is incomplete) final-offer 
arbitration is snore effective than conventional arbitration in inducing 
negotiated agreements.

A third evaluation method is to compare the negotiation and 
arbitration experiences under various final-offer systems with each 
other. This method will be used in this section, with special atten­
tion devoted to how the reliance on impasse procedures has changed 
over time in the six jurisdictions examined—five public and one 
private.

Eugeni. The City of Eugene, Oregon and its unions have com­
pleted twelve sets of negotiations under a municipal final offer with 
package selection procedure.’ As Table 1 indicates, in nine cases the 
parties reached their own agreement on all issues, either prio r to the 
invocation of the arbitration pro. dure (six times) or prior to the 
issuance of an  award (three times). In two other cases agreement 
of the Eugene experience is the parties* decreasing reliance over time 
was reached on almost all the items, with only one issue in each 
instance taken to arbitration. Perhaps the most noteworthy aspect 
on arbitration awards, to the point that there have been no awards 
issued in any of the last six negotiations (th ree in 1974-75, thtee in 
1975-76).

6 . Peter Ffuille, op t i l . ,  pp 28*55; Peter Feuille "Final Offer Arbitratio. 
a n d  the Chilling Effect," Industrial ReU iien i, Vol. 14, No ** October
1975), pp. 302*10; Stem, el of, op sit.; and Thooins A. Koc* .  , Ronald 
C. Ehrenberg, Jean Badrnchneider, Todd Jick, and Mcrdehat Mironi, 
"An Evaluation of Impaste Procedures for Police and Firefighters in 
New Yo.«: An Interim Report," unpublished manuscript. New York 
State School of Industnal and Labor Relations, Cornell University, June 
1976, pp 3*6.

7. Foe a report on the early eaperience under this procedure, see Gary 
Long and Peter Fruiltc, "Final Offer Arbitration! *Sudden Death* in 
Eugene," /•dmietaf <•! LoPot Jfrieiiear Review, Vol. 27, No. 2 (Janu­
ary 1974), pp 186-205.
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TABLE I Eugene Negotie . ion-Arbitration Esperiance (1971*76)
E m f l o y t t  C ro u p A rb it ra t io n  I n o o k i d f t l i m i  S u b m i lt a d  to  A r b i l r a t o r i Outtom t

1971-72 negotiation*: 
Fixe Fighter*
Police Patrolmen

AFSC.ME
1972-73 negotiation*: 

Fire Fighteis
Police Patrolmen 
AFSCME

Yes
Yes

Entire contractual package 
Entire contractual package

Yes Union security; all other items
(binding fact-finding)* agreed to in negotiations
Yes

No
Yes

No
No

1974-75 negotiations:
Fire Fighter*
Police Patrolmen 
AFSCME (salary reopener) j j ”

1975-76 negotiations:
Fire Fighters 
(salary reopener)
Police Patrolmen jsfo
(salary reopener)
AFSCME Yes

Longevity pay; all other items 
agreed to in negotiations
Economic issues; noneconomic 
issues agreed to in negotiations

Entire contractual package

City fint offer selected 
Agreement negotiated during 
arbitration proceedings Union position 
(agency shop) selected
City alternate offer selected
Negotiated agreement 
Agreement negotiated during 
arbitration proceedings
Negotu «d agreement 
Negotiated agreement 
Negotiated agreement
Negotiated agreement
Negotiated agreement
Agreement negotiated during 
arbitration proceedings

Souses: Peter Feuille, F ina l O II* r A rbitration : C o n t i f l t ,  Daoalapm m t, T a tkn iqu ii, Public Employee P-lations Library, series 
no. SO (Chirago: International Personnel Management Association, 1975), p. 17; and Gary Long, Persoi. ^1 Director, City ot 
F.ugene, telephone conversation, October I I , 1978.
Not*: *The two sides agrcrd to use the fact-finding services provided free by the state and lo be bound by the fact-finder1s decision. TV

Nn
no

r 
N

ou
ru

m
v 

3h
i
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The Eugene experience iu  *gejU th a t over time the city's p ro ­
cedure has become more ra th e r han less effective in preserving the 
parties* incentives to reach their >wn agreemenu (at least prior to 
an aw ard ). I t  may be difficult t> pinpoint the precise reasons for 
this result (and even more difficv.t to a ttach weights to th em ); they 
apparently include early union tosses and a  desire to avoid repetitions, 
a speedy arbitration timetable, the package selection requirement, the 
absence of impasse steps between negotiation and arbitration, arbi­
trator encouragemet.’ of negotiations a fter the procedure has been 
invoked, and an early final-offer submission deadline (five days prior 
to the commencement of the arbitration process).' Whatever the ex­
act reasons, the Eugene experience suggests that unions and manage­
ments operating under a final-offer procedure can reduce their use 
of the xredure as they become more fam iliar with iu  operation.

Baseball. T he recent m ajor league baseball collective bargaining 
agreement provided tor final-offer arbitration to resolve salary dis­
putes between players and club owners.' As Table 2 indicates, the

TABLE 2
Baseball Sa lary A rbitration Experience

Arbitration Settled Prior d r ii ii . ion
Fear TosJElirbU 1 Joked So Award Awards
1974 500 (approx. 54 « ! » ) • 26 (55c)* 28 (596)*
1975 500 (ap irox. i 38 (8% ) 24 ( 5 * ) 14 (3% )
Totals 1,000 (approx. 92 (9% ) 50 (5?c) 42 (4% )
Souacs: James B. Dworkin, "The Impact of Final Offer Interest Arbitra­
tion on Bar|ainin|r. The Care of Major League Baseball," Purdue University, 
Krannert Graduate School of Industries Administration, Working Paper No. 
554, June 1976, p. 6 (to be published in the Proceedingi o l the Twenty- 
Ninth Annual Winter Meeting of the Industria Relations Research Assn.). 
N ora: *A1I penentage figures are percent of tot; eligible
procedure was used du*:ng 1974 and 1975 in about nine percent of 
the salary nego’iations. T he most noteworthy aspects of baseball's 
arbitration experience is tha t over half of the cases taken to arb itra­
tion were settled pno: to an  award and that the arbitration usage 
rate declined significantly from the Tint -ear to the second.

8 . For the speei'sc details of the Eugene end the other public etctor pro­
cedures, tee 'wieau of National Affairs, C e nm n im  Employee Re le­
sions Repots, le /tten tt File.

9. Jamrt B. Dw rkin, "The Impact of Final Offer Interest Arbitration on 
Bargaining; The Case of Major League Baseball." Working Paper No. 
554, Kranner Graduate School of Ind istrial Administration, Putdue 
University, 1976 (to be published in the troeeedingi et the Twcnty-Nmth 
Annual Winter Mseting of the Industrial Relations Research Association).
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The baseball final-offer procedure is unique—it coven an un­
usual group of worken, is applied on an individual basis to a single 
issue, has a very speedy timetable, and prohibits explanatory opinions 
—and hence it is difficult to compare the negotiating experiences 
under ‘it to those in various public sector jurisdictions. It is worth 
noting, though, that the baseball experience is similar to Eugene's in 
that over tine the use of the procedure has decreased, which suggest* 
again that it is possible for the contending parties to decrease their 
recourse to a final-offer procedure as they become more familiar with 
its operation.

W isconsin . As Table 3 indicates, the Wisconsin experience shows
TABLE 3

Wisconsin Negofiation-A rbifration E iperian .e
July 1974 .

1968-71• 1973-74 June 1976
Settlement F tt l- fin d in t Arbitration Arbitration

Method So. Percent S o Percent No. Percent
Total Public 
Safety Negotiations 427 100 320 100 260* 100
Settled in Direct 
Negotiations 3CJ 70* 205 64* 107 41*
Cases Going to 
Impasse 127 30 115 36 153 59
Settled in Mediation 102 24 79 25 89* 34
Settled in Fact-finding* 24 6
Settled in Arbitration 
Prior to Award na. 3 2Settled by Arbitration 
Award _ 36 11 14Cases Pending — — — — 2. 9
Sou n e t : For 1966-74, from James L. Stem, Charles M. Return J . Joseph 
Loewrnberg, Hirtchel Kasper, and Barbara D. Dennis, F ina l O ffer Arbitra­
tion (D iin tio n , Wait . D C. Heath, 1975), pp. 66 and 90; for 1974-76 
from the files of the Wisconsin Employment Relations Commissicn and 
supplied by Professor Thomas Kochan, Cornell University.
N o n a : *197? data have been omitted because both the fact find in* and 
arbitration statutes existed in that year, ‘ Preliminary estimate of total ne­
gotiation! Final figure may be larger; 'All percent figures are percentages of 
total negotiations during relevant time period; 'Includes 35 rases settled by 
mediation after declaration of impatse, and 54 cases settled by mediation 
after petition for arbitration and prior to appointment of arbitrator; 'P rio r 
to 197?, fact-finding teas the terminal step for public safety negotiations; in 
197? the fact-finding step teat deleted and replaced by arbitration, and *This 
figure will increase if some of the pending cases a r t resolved by arbitration 
awards

9
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an increasing proportion of public safety negotiations taken to im­
passe over the four year life of th a t strte 's final offer with package 
selection procedure (an d  compared to the previous fact-finding pro­
cedure). Ir. addition, a  larger proportion of cases are culminating :*i 
arbitration awards du ring  the recent two years th an  during the first 
two yean , and the proportion of arbitration awards is larger thai 
the proportion of fact-finding reports during the yean  prior to the 
passage of the arbitration statute. I t is also noteworthy that a  majority 
of the recent cases taken to impasse are settled via mediation.

T he Wisconsin d a ta  suggest th a t the parties are learning he., 
to incorporate mediation and arb itration into their bargaining strate­
gies, w ith the results th a t third-party intervention is increased. This 
increased use of the impasse procedure may reflect a more difficult 
economic environment for bargaining, or it may result from  such 
procedural components as the ability to modify final offers within 
five days of the arbitration hearir g (which means that the “final" 
final-offer submission deadline comes rather late in the process). 
Whatever the reasons, the Wisconsin impasse procedure has been 
receiving proportionately more use over time.

A{ajsachiuttts. T h e  available Massachusetts d a ta  do not include 
the total number of public safety negotiations, and therefore it is not 
possible to comput the proportion of police and fire cases going to 
impasse or culminating in an arbitration award. However, Table I 
does contain some figures describing the number and disposition of 
impasses, and it is apparen t tha t under the final-offer with package 
•election procedure the number (and presumably the proportion) of 
cases going to impasse increased substantially compared to the final 
year under the previous fact-finding procedure. In  addition, it also 
is apparent that a smaller proportion of these cases a r t being settled 
at the formal mediation step, th a t a substantial number of cases get 
settled in fact-finding o r in arbitration orior to an award, and that 
the arbitration award ra te (19 perce. as an ou ter limit, w ith the 
actual rate probably somewhat leu ) is consistent w ith the final-offer 
award rates in E'-gene, Wisconsin, and Michigan.

An analysis of the fust year under the Massachusetts procedure 
tentatively suggrsu tha t fact-finding may have diluted the negotiating 
pressures that the final-offer process seeks to place upon the p a r tie i"  
Since the arbitrator m ust consider the fact-findrr's report as one of '.he

10. Lawrence T  Holden, J r , MVinaI-Of(«r A bit ration in Mawachuwtu 
One Year Later,*' T h i A rbm ti.cn  Jcu tn tl, Vol S I, No I (March
1976), pp 26-JS.
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TABLE 4 
Mstsachusstts Arbitration Experience

f u r * /1 974 : P i ic t l 1975 : Fiical 1976 :
Settlement Fact-finding Arbitration Arbitration
Method No. Portent N o. Pertent No. Percent

Number of Impasses 
Sealed in Mediation 
Settled in Frxt-finding 
W ithout Report 
Settled in Fact-finding 
W ith Report 
Settled in Arbitration 
W ithout Award 
Settled by 
Arbitration Award 
Impasses Pending at 
End of Fiscal Year

72 100 131 100 116 100
39 34* . 43 28* 31 27*

1 1 38 23 3 4
2 3 14 9 1 1

— — 10 6 1 1

— — 31 19 0 0

30 42 24 IS 78 67
Souses: Collected from the files o l the Massachusetts Board ot Conciliation 
and Arbitration and supplied by Professor Thomas Kochan, Cornell Uoiverurj’.
N ora: *AD percent figures '.re percentages of case* that went to Impasse 
during the rel ant time per ud

selection c ia, the parties typically attempt to make their final 
offen confoim closely to v h a t the fact-finder recommended. When 
used in this manner, the fact-finding step b  similar to a conventional 
arbitration proceeding because the Uct-finder ia not limited to choos­
ing between the parties* linai positions, and the fact-finding m u tts  
are reviewed at the binding final-offer step. T o the extent the parties 
can anticipate such a review, they can use the fact-finder’s report to 
create their own settlement and thut avoid the risk of an all or noth­
ing selection decision.

O ne o f the more noteworthy fea tu res of th e  Massachusetts* p ro ­
cedure in n p e ra t 'o n  b  th a t many impasses apparen tly  d rag  on  for a 
very long tim e. A t the close o f each fiscal year i r  ny cases a r t  e a r­
n e d  over to  the next year, w ith  the most g la ring exam ple being the 
tw o-th irds of all 1976 impasses Ib ted  as pending a t the  end of the 
fiscal year (though  some of these cases may have been settled a n d  not 
re p o r t rd ) . Th is time lag m ay be a ttr ibu tab le  to  the fact th a t the 
“fina l" final-offer submission dead line arrises very late in the  process 
(a t  the end  of the arb itra tio i b e a r in g ) , to  the a rb itra tio n  cha irm an 's 
au tho rity  to  rem and the d ispu te h a rk  to  the  parties for add ition a l b a r­
gain ing . a n d  to the  tim e requ ired  to  complete each of m edia tion , 
fac t-find ing , and  a rb itra tion  steps. W hs lever the  reasons, it is ap­



parent that there are very few deadline pretmm perceived by the 
parties in Massachusetts public safety negotiations, and the absence 
of these time pressures may contribute to the use of the impasse 
process.**

M ich ig an . In contrast to the above procedures, Michigan’s pub­
lic safety final-offer statute provides for issue-by-issue selection on 
economic issues (and conventional arbitration on noneconomic is­
sues), and as a itsult final-offer arbitration in that state has much 
less of an all or nothing flavor than in other jurisdictions. The total 
award experience in Michigan seems consistent with the experiences 
in other jurisdictions, as the award rale is estimated at about 16 
percent between early 1973 and early 1976." However, the award 
rate appears to be increasing over time, for during the Hnt eighteen 
months under the final-offer procedure the award rate was about 
ten percent'* Further, Table 3 indicates that a rather large number

TABIC S
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Michigan NogoHation-Arbitration Eaporinnco
I9 7 3 -M *> tk  1975 1973 •Jen t I9 7 tNo. fercenl No. f t t t t  nl

Cajea Submitted to Arbitration 187 100 296 100Settled During Arbitration Process 114 61* 147 50*
Awards Issued 37 20 103 35ndirtf 36 19 46 15

meat 1973-7) figure* from Michigan employment Relation* Commission 
like* supplied by Robert G Hewlett. In n e r  MERC Chairman; 1973-71 
figures from MERC filet supplied fey Rkhard Scryah. MERC Administrative 
Aida.
N o t*  : • All percent figures are percent** es r f  cates submitted (a  arbitration 
during the relevant lime period.

I t .  See fau l C Somers, Aa EWuefien •/ Fianf-Offer d ih irs iis*  in M in i- 
chuselfs (Rotloat M i iu ih w iu  League of Cities and Towns, 19*6) let 
a manager* ns-ae leased analrwt e l the final ofier trstem in shr Bar Stair 
l e a r n  conclude*, among other thing* shat she isnpaaw declaration rate 
ha* iacrra*rd under arbitration, shat teuportio iairlr fewer caws arr set- 
Sled in mediation. Shat the fact lind ng p n c .i t  o p rrn ri as a i t  facie 
conventional ret*tration step, and lin t impaaaes which require an award 
la ir  a very long tune (about a year) so get resolved He also concludes 
that the arbiuation outcomes stnduly favor the unions because they have 
won twice as many awards at management 

12. Thu award rate was calculated an she baas* of M  actual awatdt rmerg- 
mg (mm an est imated M  ncfuciauceu, Kochan, el of, ep c ir . p 5 

19 Char lea M Rehmua, "legislated taarreti Arbitration,** Psaeeediagi # f  
the Twenty Seventh Annual Winter Meeting of the Industrial Kela- 
laona Research Aaanciat.ee> (Madiann IRRA. 197)), p 310
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of all negotiation! are submitted to arbitration ( te ., involve a request 
for the appointment of an arb itra to r), and that most of these cases 
are resolved prior to the issuance of an award. T he d a u  do not 
indicate precisely how this resolution a  achieved, but many of these 
cases are settled through the mediatory effort! of arbitratorvM Using 
the estimate of the total number of negotiation! that produced the 
arbitration award rate (see fn. 11), the Table 3 data indicate that 
about half of all police and fire cases involve a request for arb itra­
tion, and the proportion of these requests has been increasing 
over time.

Michigan srems to be experiencing the same phenomenon ob­
served in Wisconsin: the parties are increasing their use of the arb i­
tration procedure oser time. This increasing use has resulted in a 
arger proportion of awards and in increased reliance upon the arbi­
tration procedure as a  vehicle far continued negotiations. In  addi­
tion, there appears to be an increasing amount of mediation per­
formed by arbitrators. This increased use of the procedure may result 
from a mure difficult economic environment for bargaining or from 
procedural reasons the final-offer submission deadline comes late 
m the procedure (usually at or after the hearing, subject so the dis­
cretion of the arbitration panel), and the arbitration chairman has 
the authority to remand the dispute back to the parties for additional 
bargaining W ha tr .c r the reasons, the panics in M tdugaa are be­
coming more willing to  incorporate the arbitration procedure into 
their bargaining strategies.

lotre . T he  lewa statute is similar to the Eugene ordinance in 
that il applies to all employees in the jurisdiction (net just police 
end fire), and is th sila r lo the Michigan nature in that il provides 
for issue-Sy-issue selection. Table 6 describes the 1973-76 Iowa im­
paste experience. As indicated, most negotiations involved a request 
for mediation, whirh is not surprv ng when considering that in most 
of these nefo tia tio rj the parties were bargaining far the firw time. 
Most of the impaues were settled at the m rdiauon step, and rela- 
titely small propcmor.i were carried to fact-finding or arbitration. 
In fact, ihe m e n  percent final-offer award rate to date n  the lowest 
rale in all the p u b ! : jurisdictions surveyed

The Iowa statute is unusual in the catm t in which il er pwsiW 
permits the partes lo negotiate their own impaste resolution p ro ­
cedures. As of March 1976. 141 such independent procedures had 
been negotiated and in M  instances the parties hose to esc hide
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TABLE 6
low* N sgo fis tien -A /b ifrsfion  E ipsrisnco

1975 • O tio h n  1976 
No.

Recorded number of negotiations 
Requests for im pu te assistance 
Cote* assigned to mediation 
Cate* settled in mediation 
Cases assigned to fact-finding 
Catet let tied in fact-finding 
Arbitration award*

372* 100
305 82*
255* 69*
185 50*
46 13
26 7
25 7

Souaca: Figures fra*  th* Iowa Public Employment Rslstien* Board rap- 
pliad by Frofutoe Rickard Fegoetter, University o l Iowa.
N o ra ti *172 collective bs/gsining srrvemenu a n  recorded with the Iowa 
PERB . additional contract* may have been nrfo tiiled but not recorded; ‘All 
percent fifwra* are ptrerniace* of recorded nefotiatiotu; and •Oucrepancie* 
la ih m  fifure* are due to the fkaibibry given the panic* to negotiate modifi­
cation* In the impatw procedure Many tuck modification* have been im-

fac t-f ind ing  (while re ta in ing  a rb i t r a t io n ) ."  A t a  resu lt, it t * m  fair 
lo  conclude th a t the early  experience in  Iow a h a t involved a  heavy 
u te of m ed ia tion  (in  p a n  to  educate th e  p a n ie t abou t bargain ing) 
bu t a  fairly low rate o f re liance on fac t-find ing  and  a rb itra tion .
Procedural Implication*

W ith  the caveat th a t the  a rb itra tio n  d a ta  prevented in the  pre­
ceding tec non  rvpi c ten tt a  very lim itrd  a n d  incom petc descrip tion of 
the im p u te  experiences in those jurisd ic tions, fou r conch ttion i teem 
w arran ted  F irst, the W isconsin, M assachusetts, and  M ich igan data 
suggest th a t over time the re  a p p e a n  to  be an  increasing reliance by 
the  partie s upon  their im paste p rocedures T h is tam e result ha* been 
noted unde r impasse p rocedures cu lm ina ting  ia  conven tional a rb i­
t r a t io n "  a n d  in fac t-find ing  ”  Thus, th e  final-offer rx p e t .races ate 
s ino lar to  the  r s p m e n c r t  w ith  o ther im p u te  p rocedures in th a t the 
po rt* *  lend  to  increase th e ir use of o r reliance up on  these pro-

IB lows Fubhc Imglo/meot Rets*no* Rosid. /M R I i  f ro *  fvBlu £■- 
p*o>m#si R i lo u s i RuRrno. Vsl I, No I <Bpemg I I H | ,  p I  

IB k x K i t .  n  o f. op m . p  ». FrmHe. f » .  O fft t  d r t  'ran** . . . , o f  
M , pp 9B-11; fab* C Aodttsm s rd  Tktm si A Kockse. “As t i  
sastosdso sI Dust l o y n o  h w d vit i  io A* fvdresl Fwklw I m m  id 
C u t f i . '  up* Milk** omouwilp*. New Vori Usw Be boot of lodueuist 
sod I. i l l  RrUuso*. Comrfl Lwverwn, April I tH  

19. Dowd • b p l i  sod jo b s  t  Dr r a  ag. “TU  Relatmo* b iw i *  Tesckr* 
M s im  sod Ik* Urn of l o g o n  Frwodwtes Under New York's Tsybe 
Low.* pop*' -«eoros*d si dw I tH  Aws osl Meet mg of ikr I t*  ety af 
h d i o i n i t  to Dwpuw Rraafaitoa . New York l u u  N k c  t o g b y  
■mm Rolsiaao* Bond, 71*1 A#... Vs* t .  No 9 (Merck l«7B). p ».
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ccdurei over lime as they become more familiar w ilh their operation. 
A second conclusion, however, is that the Eugene and baseball ex* 
periences indicate that there is no necessary reason why Cbis increased 
reliance must occur. Third , the fact tha t the declaration cf impasse 
rates ar much larger than the arbitration award rates indicates that 
the parties are making increased use of the arbitration procedures 
as forums tor continued negotiations. This result is consistent with the 
lack of ri«k ■usociated with using the pre-arbitration impasse steps. 
Fourth, a substantial portion of these continued negotiations are re­
solved via the mediatory efforts of arbitrators (with Michigan being 
the best example).

Using these four conclusions, it is possible to propose a final-offer 
arbitration procedure that should increase the incentives to negotiate 
and  apply these incentives equally to both sides. In  those negotiating 
situations where a binding outcome is deemed necessary, the in­
centives to negotiate should be increased under a unified mediation 
and  final-offer arbitration procedure with the same person --ving as 
mediator and arbitrator and w ith an early last possible moment for 
final-offer submission. Such a  procedure would require the parties 
to submit (to each other and the impasse agency) their final offers 
as soon as tl»e impasse is declared. T he intcrvenor, who will be the 
only persc.t assigned to the impasse, shall attempt to mediate a 
settlement. If his mediatory efforts fail he shall serve as the final-offer 
arbitrator and shall make an entire package selection. A crucial re­
quirement is that the selection decision shall be between the two 
final of fen  originally suomitted and shall not be based on any 
movement that occurred during mediation. Once the impasse moves 
to arbitration the arbitrator shall have no authority to remand the 
dispute back to the parties for additional bargaining. The impasse 
timetable should be precise and concise (no more than three months 
from impasse declaration to award) and with the objective of achiev­
ing a speedy resolution of all impasses." There would be no other 
steps in this procedure.

Such a procedure should satisfy two conditions necessary for 
inducing negotiated settlements. First, it should apply in an even- 
handed manner to both sides. Second, it should increase the costs 
attached to the use of the procedure to such an extent that the

IS Bowers' esamuuiion of the conventional arbitration experience ia Penn- 
rvlvania luccn ti that sthci tune limns will achicvo a faster resolution 
of iropastei th in  the mote open-ended procedures that exist (a meet 
stairs Mollie Bowers, "A Study of Leftslated Arbitration and Collective 
Barfaininf in the Politic Safety Services in Michigan and Pennsylvania." 
unpublished PhD dissertation, Cornell University, 1974, pp. 212-19.
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pirtiei will prefer to negotiate their own ig< cements to a greater 
extent than is presently happening. This larger proportion of negoti­
ated agreements should result from increases in the costs of remain­
ing in disagreement and from the mediator's increased ability to 
induce concessions from each side.

C o rt t  o f  D u c g r te m tn t . Final-offer arbitration with package 
selection is premised upon risk: it will be risky to take a negotiating 
impasse to a third part)’ process in which each side stands a Fifty per­
cent chance of being branded a loser. However, most final-offer pro­
cedures do not create this risk until reasonably late in the impasse 
chronology ( L t . , during or after the arbitration hearing). In con­
trast, the procedure proposed here seeks to create a high degree of 
risk at the moment of impasse declaration. As a result, this procedure 
should increase each party’s perceptions of tlse costs of remaining in 
disagreement beyond the impasse declaration point, as compared to 
the magnitude of such costs in the early stages of most impasse 
processes, because the parties will not be able to modify or amend 
their Fmai offers at a later date. In other words, this procedure is 
riskier because the all or nothing pressures are created at the point 
of impasse, and hence the parties should have increased incentives 
to avoid impasses and negotiate their own agreements.

Thu requirement of an early submission of Final offers should 
w  a meaningful deadline for reaching agreement prior to using 
se impasse process. As Stevens notes, deadline pressures tend to 

reduce the amount of bluffing in the negotiations and tend to alto 
the least favorable terms each side is willing to accept.1* These pres­
sures are commonly associated with strike deadlines in many private 
sector negotiations, and several eaperimental negotiation studies hast 
indicated that deadline pressures increase the likelihood of agreement 
by reducing bargaining demands, aspirations, and bluffing ”  The 
deadline in this Final-offer proposal should have a similar kmd of 
impact because it increases the costs of declaring an impasse in a 
manner lha: mar. other final-offer procedures do n o t"
19. Cart M Su ites. S l ' t t t f y  eud C t l i t t i<*» S '* |«u» i» i (New

York McGraw-Hill, IM S), p 100 
90 Fm a tunnsars of these studies, see Jelfrr* Z llvk ia and Bert I .  Brows 

TKi S » r\* l fn .- t s le / r  */ l i ' f i i u s j  i«S  A'«|»»iui«u (New York A u  
dcowc Press, 1175), pp. 170-24 

31. As so  sec earurr, the Eufror procedure has a very earl, n alettes 
robrsiu i d r a C k s e  (ft** d sn  M ore she ssari of the i ih i r a im  proem ), 
aad the utters s h o i i u t  shea are the ones Irom which the arhstrniet 
will reac t a selection uolew the parties reach acreement an aU the 
dispwteC iseira This requirement may he aimeiaud  with shs eftecirre- 
m s  at s la t c -i's  procedure ia indue lag nefoisaiad afreerernis cues tree
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Making Concessions. I t  would be foolish to insist that under 
such a procedure all bargaining would end in negotiated agreemenu 
prior to the point of impasse. Some cises, for a variety of political 
reasons on both sides of the table, will be taken to im pa le , and this 
procedure should increase substantially the ability of ihe mediator 
to induce concessions from the two sides so that they may create 
their own settlement prior to arbitration.

Assuming that a  preference for negotiated agreemenu exists 
among both contending parties and the mediator, the primary func­
tion of a mediator is to assist the two sides in fashioning their own 
agreement. Assuming that the parties’ preferred positions are in ex­
cess of their resistance po inu (i.e., the union will accept leu  than it 
is asking for, management will agree to more than it is offering), 
the mediator's job is to persuade each negotiator to make enough 
concessions so tha t an agreement is possible. Therefore, the most 
effective mediators and mediation procedures are those which do the 
best job of inducing enough concessionary behavior from the nego­
tiators that agreemenu are negotiated.”  In  negotiations, however, 
each negotiator usually is under the opposing pressures of reaching 
agreement (which means making concessions) and obtaining the best 
possible terms for hit constituenu (which means standing firm  on a 
preferred position, or making no concessions). Hence, each negotiator 
may be caught between the need to concede in order to reach 
agreement and the need to be perceived a t a  tough bargainer in 
order to  induce concessions from the other tide to obtain favorable

T he mediator’s job b  to assbt negotiators in escaping from thb 
dilemma by simultaneously making it possible for them lo concede 
and pe ecting them from the negathe consequences of concessionary 
behavior. There are both experimental” and operational” dam  which 
indicate that mediators can be effective in pushing or pulling the 
parties together. Under most mediation procedures, however, media­
tors do not have very powerful tools to encourage and reward con­
cessionary behavior and discourage and punish nonconcessionary be-

fig  I

12 Far sa  rsceOcni conceptual sad operational is i l fM  af mediator sad 
mediation cflrcuvcoMs. sc* Thomas A Kachaa and Todd J k i .  "A 
Theory aad K ap n c s l L u w u l m  ad she h u b  lac tor Mediation 
Fracaas,*’ paper pm eated 4 the 1174 Annual Meeting a l the Sonny 
of Ftedrsssonsli «  Dispute S tahitian. October 1174

23 Rubtn aad •rou*. tp  n f .  pp 34-44
24 KocKao and Jick, op « r . Stem, al a / , r f  m . pp 117-24
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havior.M Mediator* may be very aggressive in pressuring the parties 
to move together, but if this convergent movement is not forthcoming 
mediators must eventually withdraw, leaving the dispute unsettled.

A key source of mediator effectiveness is the face-saving role 
played by the third party. Such a  role increases the ability of negoti­
ators to make concessions and then justify these concessions to their 
constituents as required by the mediator.** Under the proposed pro­
cedure the mediator car play a  much larger face-saving role than 
under most mediation procedures because of his substantially in­
creased ability to reward concessions and punish nonconcessions. The 
fact that the mediator will serve as the final-offer arbitrator will 
enable him to make authoritative suggestions to the parties about 
unacceptable positions and possible areas of agreement which the 
parties know he will be in a position to enforce if an award becomes 
necessary. Further, the parties should be inclined to use these sug­
gestions to fashion llieir own agreement because of their inability to 
modify their final offers on a  piecemeal basis. As a result, these 
final-offer mediators should be able to use their authority as potential 
arbitrators to induce enough concessionary behavior from the parties 
that negotiated agreemenu are reached in most impasses.

S h o rtc om in g ! a n d  C rit ic ism /. There are some potential pit­
falls in such a procedure. Fint, it would be unrealistic to expect that 
such a process will always produce negotiated agreemenu, for in tome 
negotiations there may be inescapable political pressures on cither 
side of the table which require a third party settlement. Second the 
proportion of cases going to impaste may increase, even if the award 
rate decreases, as the negotiators attempt to use mediator-arbitraton 
to induce concessions from the other tide. Third, such a process re­
lics very heavily for its successful operation on the skills of indiv.duals 
who must know how to be effective mediator* and arbitrators. In 
particular, some arbitrators may be unaccustomed and.or unwilling
»S f o r  a very ia irrrttin i account of how teveral m td a ie ti atieept to

laahma a |i r f n c n u , arc Kmnrth XrcMcl, Labor Mediation: Aa Ct- 
pi orator) Survey (Albany, Ne» York Astoria noa of Labor Mr Cation 
A |enoet, 1971).

2 t  Tot a report of an reprrimrntal mam point ion of ikh aspect of nedin- 
uoa, are Dean G. Fretti and Douglas F. Johnson, "Mrdiauon aa an 
Aid to Tare Saving la Negotiation,** / n t t a l  o f Ferteaalu) and Iw i t l  
fry rh oU g r . V al IS, Na J  (1970), pp M M t More iprcifica.' *, the 
mediator can work to protect the negotiator making a rntnrradat from 
"ponuoc Wat,” or the weakening of a negotiating pout, m due to the 
•■written rule against withdrawing a toucenian oar* it kat beer made, 
aad from "image lam,** or weakening of a negotiant's image for 
haring engaged ia yiridiag behavior Nee Dean G Freni, "Indirect
Cn— hi meat wa aad the Starch far Agreement ia Negotiation,” Jreraaf
o f Appt»4 Sotrol tn rk o to g ,. Vol I. No J (1971), pp 20VM
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to play mediatory roles, and hence may engage in only perfunctory 
attempts to mediate settlement

Perhaps the strongest criticism of this proposal will be aimed at 
the manner in which the proposed procedure may generate “in­
equitable," "unbalanced,” or "low quality” arbitration awards as a 
result of the early final-offer submission deadline, the inability to 
modify submitted final offers, and the lack of arbitral remand au­
thority. Two points may be noted in response. First, it is very dif­
ficult to objectively define what "inequitable” outcomes are in an 
adversarial interaction context. Second and more important, the 
above proposal seeks to increase the parties' negotiating incentives. 
If this is to be accomplished, the impasse process must be constructed 
in such a m anner that the parties will want to avoid it, and the 
only feasible way for this to occur is for the parties to perceive that 
the impasse outcomes will be less desirable than negotiated out­
comes. This is the premise upon which the final-offer arbitration 
concept (and this paper) is constructed, and the proposal outlined 
above seeks to * [ t.\, ‘-Hit premise more forcefully in a more 
"strikelike” manner) than is done in most existing final-offer 
procedures.”

Conclusion
T he final-offer procedures seem to be doing a reasonably good 

job of inducing negotiated agreemenu, either prior to impasse or 
during lha impasse procrta However, over time there seems to be a 
general tendency for the parties to increase their reliance upon the 
final-offer procedures, either aa a forum for continued negotiations or 
as the source of an imposed settlement. This increased usage may be 
related to the lack of costs attached to declaring impasse and using 
the early steps of the impasse procedure. If so, the proposal made 
here—lo implement mrdtauon-final-offer arbitration immediately 
after the declaration of impaste, with the tame person serving as the 
mediator and arbitrator--should provide a procedural mechanism 
which encourages the parties to reach their own agreemenu more 
quickly and to a greater eatent than appears to happen under several 
of the existing public sector final-offer procedures This increased 
incentive to negotiate should happen because of the increased all oe 
no th ii^  risk of declaring an impasse and because of the mediator's 
increased ability to manipulate the negotiators" willingness to make 
contest to rs if an impasse it declared.
12. Far a  w » W»W s»4  procrdars) pu p is il kssrd aa  s  tmminry pm au r, 

#*» H art N UhseWr. X<a«4 Offset Aa Ah«<e*u.* Ia Fiwd Offer 
k ltc M t ,"  fsA s n d  R iliia s i. la s k n a ls )



Eggs That I Have Laid:
Teacher Bargaining Reconsidered

by Myron Lieberman
Once a strong advocate o f  rights f o r  teacher o rgan iza tion s eq u a l to 

those possessed by un ions in  the p riva te  sector, M r. L iebe rm an  has now changed 
his m ind . To compensate f o r  the inheren t advantages o f  p u b lic  employment, 

he says, teacher rep resen ta tiona l righ ts shou ld  be considerab ly reduced.

I
n 1962 the Tint significant collective 
bargaining contract covering teachers 
was negotiated in New York City. Since 
then, collective bargaining in education 
has developed nationally at an impressive 

pace. At least 32 states now provide 
teachers with bargaining rights,* and a 
giowing majority of teachers (60% or 
more) work pursuant to collective bar­
gaining contracts. Membership in teachers 
unions has increased enormously, simul­
taneously, dues therein have been in* 
reased, so that the resources available to 

•eachers unions may even exceed 1*00 
million annually. Since 60% to 60% of 
school budgets are spent for personnel, 
virtually every aspect of education has 
been affected by this dramatic shift to col­
lectively bargained terms and conditions 
of employment.

Since 1962 collective bargaining hat 
sometimes been sold to legislatures and 
school boards on a ‘‘try u . you'll like it”

•S*» ikt uklt aa y «7I

M Y  H O N  L H U H M A N  • «  i t *
fen ftlariiim itiwun »•>* « moitomA «»
J . 4 * t r  t o  u r fv o r ie ir  n b r a t r  Iw i r f x i  f a r  
M r U n  ( $ r e  A n S o o l i ,  E C i k j u m  a s  a  P r o  In u M , f t J i  The fa w i of M b  fis u iia * . /N g w r » W r v « ii« a g n r / o itr g in  rr */ »Ae Amtttnu  fedrtmtmo a / Jem Am m rAe tm tf IMA* vA n «*e A f l  v «  dWw»«* in f o inea mo hw|» m |  Lm i t tm m m*•«  fttuAm i o f  CdWoftOAof S m « n  m BfteftfMAts. C M / , mo* m ftm m  /♦» t a o d  a/ i A u m iP<UMr><iW lA m nm  t n V f  «• 
F ti m e r  r i t ,  i t 77. m  L m  Seraa atwnOx. at lAr t/n n ow ; g f C o lte r S r~ *mmm me Am 

Vrneei M a  f W  m  «  e#a*u W  
#•/» KrlrAw fh w n a Mtewi O-r /I, erg C/er», If^ e e u s ra o

basis. Others simply inherited bargaining 
as a fixture on the educational scene, just 
as its absence was uken for granted in an 
earlier era. Regardless of how it is pre­
sented or experienced, however, there is 
one crucial difference between the present 
situation and the 1960s. Today wt have a 
wealth of experience in teacher bargaining 
to guide us. What was advocated or op­
posed in the 1960s on the basis of logic or 
intuition nr speculation or analogy can be 
tested today against a body of experience. 
Today there is no excuse for debating 
whether or how collective bargaining in 
education differs from collective bargain­
ing in the private sector. The differences 
art real and important, and they justify 
this conclusion: Providing public em­
ployees collective bargaining rights similar 
to those provided private sector em­
ployees is undesirable public policy.

In the 1960s the appeal to “equity** 
was the major public policy justification 
for teacher bargaining. W itho ji bargain­
ing rights, teachers, like other public 
-mployers, a i r  allegedly second-class 
citizens. P i h n d r  employed guards can 
unionize and strike; publicly employed 
ones cannot. Bus drivers for a privately 
ow ud  company can strike, if the same 
routrs were taken ovrr and operated as a 
pubU  utility, the Jrtvers could not 
bargain or strike. Similarly, leathers in 
private schools can organize and bargain; 
those «  public schools cannot

fo r the sake o f argument. In in  agree 
that teachers ought to ha«e “equity** with 
pm  Ate sertor employers To assess the 
equals argument objectncty, however, we 
nvou consider aN ihe n o d a l  differences 
between public and pro ate sector employ 
mens, nos juU the absence o f bargaining 
lights m public education Among these, 
perhaps she most imporsanc difference a

that teachers often play an important role 
in determining who is management. For 
example, teacher organizations are fre­
quently active in school board elections. 
In some situations they have a decisive in­
fluence upon who is elected. In contrast, 
private sector employees have no legal or 
practical role in selecting managemmt, 
and it would ordinarily be futile for it rm 
to try to do so.

In some jurisdictions at least, li a 
political influence of teachers upon public 
management has been extremely advan­
tageous to teachers. This influence affects 
not only what is proposed, accepted, re- 
jectcd, and modified, but the timing of 
concessions, the managemmt posture to­
ward grievances, and the extent of 
management support services for bargain­
ing. Sometimes even the choice of man­
agement negotiator is subject to an unof­
ficial bui effective teacher vein.

It is easy to  underestimate >he impact 
o f teache* po litic '' influence u s  t r ie  her 
employment relations, because typically 
this influence has to  be shared O ften, it is 
■sore vcso power than " d o ” power. One 
should not be misled, however, by the fact 
ihai teacher backed candidates do not 
always support the teachers — or may 
even oppose them on occasion Such 
i.lu a i tu r n  notwithstanding the political 
dimension constitutes significant teacher 
advantages over pen ate sector employ­
ment.

la  this connection, teacher oppoeiueu 
ties to  influence the choice o f state o f ­
ficials must aHo be con tideted  True 
enough, private sector employers have 
equal opportunitiet to  influence or to  elect 
such u lf io ak . Ih e  point is. however, that 
state offWtah seldom affect the context or 
substance of prwate sector bargtmmg 
T j p u l y .  the governor of a state hat no

flBMMhV San 4tg



“Every group has the right to use the 
ballot box to advance its interests; [but] the 
opportunity is more advantageous to 
teachers than to private sector em ployees. ”

role in collective bargaining for private 
sector employees. Such bargaining is 
regulated by the National Labor Relations 
Board, a federal agency. On the other 
hand, the governor frequently plays a 
decisive role in whetner there is to be 
public sector bargaining at all, and if there 
b , on such m iners as the scope of 
bargaining, the nature o f unfair labor* 
practices, the relationship of bargaining to 
budgetary schedules, the impasse pro­
cedures. and the balance of bargaining 
power between the parties. In addition, 
governors often play a crucial role in 
substantive matters subject to bargaining. 
For example, the governor typically is the 
most import a.*, t single individual in the an­
nual aid to-e ducat ion controversy. Since 
slates provide nearly half of public school 
revenues, the gubernatorial role is much 
more important to teachers than u is to 
most private sector unions. Foe leachcn, 
as for other local public employees, the 
implications are obvious. Political activity 
at the state le-ct pays the teacher a larger 
dividend than il does the factory worker 
a t the former.

The fact tha t the N ational Education 
Association and the A rn e -tan  Federation 
of Teachers arc once again seeking to 
enact federal legislation providing bar* 
gaining ngh.s for tia te a-.d local public 
employees i*. no way negates the fore­
going a iu ls i  s. Obvious!.., if public em ­
ployee w ho ’ i can achieve their goals by 
one le g is la te  enactment instead of JO, 
they will do so At a m a r rr of fact, while 
they arc striving for federal and slate 
bargaining ’.*»*, (fry  a*e also seeking 
stair I r g h l r  v benefit* cts mailers nor* 
malty ( e n v . r r r l  suhycc to bargaining 
Every group h a* th ftigh ; o use the ballot 
bos to  od i i* ce  us wMCTfvrt; my pomt it 
only that th r opportunity .o  do so n  more 
adv jo tag ro  .s to  teacher i than lo  privase 
t ro w  emp'. ; r n  .

T he p>!uv.al dm.r~sn*n o f puMsc 
WCtrr m j l e i i t i r t  *w k s to the 
advantage o '  te a .le ts  sr. several b l f r r r s t  

wars I o f  r*an-.*4r th e y  as greaser lures- 
o*er in puv .  m to r  I k s ’  in prwaie sms or 
managrme More i r  portani, (w-varr 
tacior m a r^ #rm m isend i so ha«e a  gaewcv 
doevt a n t  rervonal m  i n n i n g
M t  l i m i t  i  s m i  d e r_ j vds This is par 
btv lah  a.’ ;  arevi r r ip en  to  pennon
ond le tsti— r «  herstfiit. PwMw manage

ment frequently achieves bargaining 
agreements by excessively generous pen­
sion ?nd retirement benefits. Such conces­
sions may not require any immediate tax 
increase. Thus the management officials 
responsible for the agreement can be 
heroes to the public employees for being 
generous — and to the public for not rais­
ing taxes. Unfortunately, the practice sad­
dles iixpayers with enormously expensive 
Ion 'range commitments. Significantly, 
the tendency to “end-load** agreemenu 
this way has become evident in local, 
state, and federal agreements. It is dif­
ficult to see the equity In requiring private 
sector employees to provide retirement 
benefits for public employees that greatly 
exceed their own. but that is the present 
situation.

Another crucial point is that public 
management has less incentive than pri­
vate management to resist union de­
mands. If private tenor management 
maker a concession that impairs the long 
range profitability of the erueiprite, that 
fact ia reflected vmmriMtty in the value 
o f the company. Thut, unlike public sec­
tor management, management in the pri­
vate tenor cannot avoid tmmcdiorr ac­
countability by agrrcment to  escesm e 
d e fn rrd  benefits Although these ob 
set venom ate subject to exceptions and 
qualifications, they rrOcn a significant 
teacher advantage over private recsor 
employee*.

The major drsadianiage of pubUc 
employee* relate* to revenue ratting and 
ratification procedure* Normally, the 
private te n o r employer ta n  negotiate an 
ag*eement without pubhc or pobtical op- 
powimn When Ihe employer represent* 
to e  ugtss the agreement, the employee n  
bound. Ratting revenue and rat if n i t o n  
by a public ageik ) can be more d i l f n k ,  
and the ihffvcwines may serve as a  brake 
on nha i maiugem rru n  w itbnj i a d o  For 
rsample, a school hoard may be unwithng 
to  face the opposition to  higher i n n  
needed for justified ms reaves m leather 
compensation

Neveethrtcss, ever on this issue, 
teacher* have some advantages The 
tchoel board 's financial Mwatnm ts 
know* to the on u p .  as u  the hoard 's 
room far maneuver Indeed, teachers 
omen representatives are somet ime* m ate 
|n o » hdg f *b*e than s.howl a im  m utator* 
abwui Ihe d rum s budges My pwmi n  oat 
u» advocate secrecy a  povernmeei, but

merely 10 point out that teachers have an 
inherent advantage over private sector 
employees with respect to their informa- 
'ion needs concerning employnent rela­
tions.

Another tactical advantage of teachers 
is that they have very little, if ary, obliga­
tion of loyally to their employer. On the 
other hand, private sector employees are 
under some obligation not to damage the 
employer. In the context of a labor dis­
pute, private sector employees can urge 
the public not to pu. chase the employer's 
product or service, but otherwise their 
rights to criticize the employer's product 
or service are limited in ways that do not 
apply to teachers. Again, I am not ad­
vocating restrictions on teacher rights to 
criticite school boards and adminis­
trators. The fact is, however, that teachers 
enjoy legal rights to cnticire their 
employers that exceed such rights in the 
private sector Needless to say, this is an 
advantage over private to  or employ­
ment, especially in view of the political 
dimension of teacher bargau mg.

The fact that a public enterprise cannot 
move physically constitutes still another 
advantage of public sector employees. 
Again, although the employer’s ability to 
move varies from industry to industry and 
within industries, ihe inability of school 
boards to ((locate a* a  response to em­
ployee pressure is obviously advantageous 
to teacher*. In the rivate sector, multina­
tional corporation* have even restat'd 
uniortiraiioo successfully by moving cer­
tain operations from ono country to 
another Sometimes the I hr rat of doing to 
help* lo moderate union demands On the 
other hand, you cannot move the schools 
of Tucmmi jo Mexico, for rxarapte. or 
even to the Tucton suburbs, in order to 
avoid tsre*u»r demand> by Tucson 
teacher*

Another major advantage o f cat h en  
over private employment is that cachets 
are entitled 10 certain right*of due process 
even in the abvencc o f o coRcciivr a g m  
merit o  statutory protection Fo- e u n  
ptc. where tcachets have acquired an  es- 
peaaiscy of rcemp toytsscw. they may not 
be fited without due p ro em  Nose that 
thes protection n  giowiided m me federal 
- ovturiwiion. not state statutory enact 
m rn ti Thus mortar* u srtau t taejm nm g 
ngAft /m jwenr/v t a r e  more jm t r r m s  rjM U  o b 'm j m i m put rm p ic ft *  or- 
w s  rkt» A^nrlrirrm W fbrrrt wrrh 

rights In f a n . teachers 
som etimes h aw  the bersrfM o t an rvrnaeve 
ssstem  o t statutory benefits that eeceud 
ihe hentfo* negxMMMd m the private tee 
sot In Cable*me leather* and etchers 
u rnom  ha*e the ♦oRomeg benefits, 
among others, m b '  w att U «

I V iang  pen. < im s *gs -H dnm nta l 
or tuvpensmn

1 Ten day* of t u t  leave, runmlative 
without h M



J .  R ighl 10 due p rocess ev *n as pt'iba- 
tion ary em ployees

4. Substantial notice beCcrc term ina­
tion

5. Layoff rights ■
6. Military bereavement, personal 

necessity, legislative, industrial accident, 
and illness leave

7. Sweeping protections in evaluation
8. Limits on district au thc.it/ to re­

duce benefits
9. Protection against noncertified em­

ployees doing teacher work
10. Duty-free lunch periods
11. Right to dues deduction
12. Right to prompt payment of 

salary
13. Righl to notice of school closing
14. Protection from legal actions for 

action in the course of emp.oymem
15. Protection from being upbraided, 

insulted, or abused in the prnence of 
pupils

16. Limits on the work day and work 
year

In the  private sector, collective 
bargaining is the means o f self-help to 
these benefits; bargaining rights were not 
superimposed on them. Providing bar­
gaining rights in addition to  this vast con.- 
p k t  o f statutory benefits is not equity for 
teachers; it to more than equity by a wsdc 
margin. In the private sector, employees 
would presumably have had to  make vari­
ous concessions to  get th n e  benefits, if 
they got them at ail. In Co ifotnto, as toi 
many o ther states, lh« benefits etisted 
prior to  bargaining, and no rmpioyce con­
cession was or to required lo  achieve them. 
This h  an  enormous advantage to  the 
tc achm .

Theoretically. California could repeal 
alt the statutory benefits juu  mentioned 
and Ihe lea rh ftt could bargain from 
ground te to  Tor th tt reason, is mas be 
argued that the existence o l statutory 
benefits for tcaeSeis does nor commute 
a a  inherent adsaniage o f public teno r 
over private sector employees. In fact, 
however, even the legal f o u M i i i n  are 
net so c k a f . In some su its , such a t New 
Verb, public employee penwro benefits 
may ncto com i.tu toruU y be • educed by 
the ua tc . Unfortunately, that la d  Ad not 
seers to  kssen the gewetowiy of the 
k g it’aiures. which must now p t f g i r  with 
Ike | n ib triu  of funding p t o k  employee 
pen o u t  and rrtrremem bcnef.it that re 
qu>re alarnung proportions of u a ir  
i r m u e s

A
.ioedmg to teachers muons the 
n o g  gia>Mg u rgM i between 
rwNto a id  prrsate employment n  the fart 
that m m m  ua*es tea. her m toct are pro 
M u rd  If •« h a t  sw  m h w  to the 

legal r«hc to ttrtoe. and tgnaae the pear 
t u al d>ff« ah o s  of enfOKmg penabos for 
tltegal irasher u n i ts . their appears to be

an inequity. Nevertheless, this inequity is 
more technical than practical, anJ the 
typical legislative remedy for it has added 
to the advantages teachers have over pri­
vate sectoi employees.

First, we must recognize that tc -chcr 
strikes arc not an economic weapon I f f  
teachers. If they are an economic weapon 
at all, they favor management. The “loss 
of production" resulting from a teacher 
strike is hardly noticeable. Who can say, 
years or even months after the fact, what 
difference was made by a few days or 
weens of schooling, more or less? From 
the standpoint of putting economic 
pressutc on the employer, the loss of the 
right to strike in education is no loss at all. 
On the other hand, because teacher strikes 
are political, not economic, weapons, not 
having the right to strike actually 
strengthens the political effectiveness of 
teachers. The public is not aware of the 
economic ineffectiveness of teacher 
strikes, whik it tends to be sympathetic to 
the argument that something should be 
done to help employees who cannot 
strike.

Because teachers typically don't have 
the right to strike, itate legislation usually 
prescribe* considerable lime foe bargain­
ing and for impasse procedures. As a re­
sult, school management often concedes 
more than it would in a strike sctikmrnt. 
After all, the longer management to at the 
tabk, the more to gives away. The comes- 
lions management makes to avoid pro­
tracted negotiations and impasse pro­
cedures are often much greater than he 
concessions it would make to avoid or set­
tle a strike.

legislatures ought to he concerned 
about the fa n  that too  much lime, not too 
link , to devoted to  public employee

bargaining. Instead of providing a 
minimum amount of time for bargaining, 
legislatures should consider a maximum. 
Teachers unions could still be amply pro­
tected against any lack of time due to in­
adequate management preparation, e.g., 
through the mechanism o f unfair labor 
practices.

The emphasis on mediation and fact 
Finding in public education has been very 
costly to the public for another reason, 
which is widely ignored. This emphasis 
has been a significant causal factor in 
teacher persistence in unreasonable de­
mands. A teachers union that has had to 
scttk or strike, and thereby expose its 
members to loss o f income, will be more 
reasonable than a union whose options 
were either lo settle or to invoke the 
statutory impasse procedures.

As long ar th . alternative lo settlement 
is an impaise procedure, teacher per­
sistence in unreasonable demands is only 
to be expected. In fact, the very existence 
of the impasse procedures often strength­
ens teacher determination to concede as 
link a t possible, k ti they weaken their 
position in the impaste procedure. Thus In 
remedying a legal inequity whose practical 
importance it vastly overrated, the 
kgtsUiurrt have cnaeied impasse pro­
cedures that are more damaging to effec­
tive management than the legalisation of 
teacher strikes would be.

The weakness of the equity argument Is 
diamaikally illustrated In cases where a 
board of education tries to discharge 
nuking teachers after the board has 
bat gained in good faith to impasse. In the 
private vector she emplc- r has she righl 
to replace strikers under these ch- 
nnmianccs; "equity" would appear to 
justify a similar right foe school boards.

"Fm» Iff/b id  School k o w l Compliant* woh Umoo Com racst u<*4n /V n o n ."

r tU k jis r  stit sir
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" W h a t  p u z z l e s  m e  n o w  is  n o t  t h a t  I  w a s  

m is t a k e n  [ o n  p r o f e s s i o n a l i s m ]  b u t  t h a t  m y  

p o s i t i o n  w a s  s o  o b v io u s ly  a  m i s t a k e .n

The (cachets union is legally and practiii'- 
ly the representative of teachers. ” 
dia not elect teachers unions to rei 
pupils', teachers elected them to ao 
the interests o f teachers.

Nevertheless, striking teachers have suc­
cessfully argued that they can be fired 
cnly pursuant to the causes and proce­
dures set forth in the tenure laws. These 
procedures typically require a board hear­
ing for each individual teacher; the prac- 
t eal implications are to make it impossi­
ble to  fire striking teachers in many 
districts. We are thus treated to the 
hypocritical spectacle of teachers unions 
crying to  the public about the inequitable 
absence o f a teacher right to strike, while 

.ey urge their members to strike because 
it is practically impossible to discipline or 
fire striking teachers.

L
et me turn next to the impact of 
I collective bargaining upon pupils. 
There are at least four positions on this 
subject:

I, Teacher bar j -  .ng ia good foe 
pupils

7. Teacher bargaining it bad  for 
pupils

>. Teacher bargaining has no vieihla 
impart on pupils one way or the other.

4. We don’t real!y knew what its im­
part i», ar. d M wouldn't matter much if »e 
did

Theoretical!), each of the four posi­
tions might have beer, valid at one tune In 
the IMOt we probably did not know 
enough to  dra** val d contusions about
thr impact o f irz:her bargaining Today, 
however, ihhag.'OMic.im is not so defen­
sible

The p r;po«  sn f a t  collective bar­
gaining is good for p c ; !»t i\ its origins in 
politics, i s c  in eiuca* oa Probably the 
most im p o 'in t > sgle difference between 
private and publ : sect *r bargaining is ihe 
po !i,sea*d ir.iitv c*o f: ‘ tL u e r . L iv en  u l- 
I) , it is a con n t  fc* public opinion 
Whoever can  k :m i  : ?  be the defender 
and swppor rr c* (M i . 't n  hat an cnoe 
mous advan* iye ih r i*iurs!e for favor- 
•btr pubfk c .** : * I c* thi» iravon teach ­
er v umon pt> ; a i i -  U  t almoti invariably 
tOK .'.n l m term s t l  |». r l wrtfare

Suik a r.’ r t l t  l » \ t  a .rrta>n pUunbsk 
ty . but only rca . r at t *T.r p^mis leach 
er ik itm ts » r ,***-' to  s : v o i r  with pupd 
ini . a t  fc*  n s f l r  tra .bm  want 
m u ’: rU a r i .  and :lai*r* appear to  
be f e s r t i . i i ' ;o  i  . l r r ’ i T ih M s  a a a i  
more p e .jv i '. oe me, aad > f o  can be 
oppoied in  a .  n p ,. Hr p r p v r j  teachers*

h n m t i r  r .s . e-r*t»! .  eve leather p ro  
p u l i  were o f i l r < » (  abtr benefit to  
p u p i l  -  and .m u  • I.* i f  me not — they 
• m U  nor i . ; v f "  t i e  . sn t'aw on that

teacher bargaining is an overall benefit to 
pupils. For one thing, we must also look 
at teacher proposals on issces where 
teacher interests conflict with pupil in­
terests. For example at lea-.t 10 times a 
year I have to negot.ate on teacher pro­
posals thai teachers be dismissed in the 
afternoon when pupils arc. A common 
variant on this theme is lha teachers be 
dismissed when pupils are o r Fridays and 
days preceding a holiday or vacation. 
Such proposals are hardly in the best in­
terests o f pupils. On the contrary, they are 
obviously in the interest of teachers to the 
detriment of pupils, as are many other 
teacher p*aposals.

In short, teacher interests sometimes 
support and sometimes conflict with he 
interests o f pupils. When teacher interests 
can be made lo appear as pupil interests, 
the teachers union will do its utmost to  
persuade the community ihal teachers w e 
primarily interested in pupil welfare. 
Nevertheless, if teacher barpining ia not 
harmful to  pupils. It il Orly because 
school boards do not agree to  most 
teacher propose’* al the trfcle

Actually, teacher proposal* frequently 
generate more public support than they 
really deserve. T o illu ttra it, consider moat 
teacher proposals to  limit class tire . A 
wealth of research clearly invalidates the 
assumption that there is an invari.bly 
positive co rre la tion  between smaller 
classes and studrtst achievement; but In  us 
assume that the correlation extvs. Assume 
also that teachers are successful in achiev­
ing limns on  class sire in negotiations. 
Nevertheless, it would be fallacious to  
conclude thai bar gaming hat a  beneficial 
effcci upon students, or upon student 
achievement After all. the practical issue 
»  not only whether lower class sire ms- 
p rm es student achievement It is whether 
the use of d riir io  funds to reduce ctasi 
sue is the most optimum sue thereof. 
I'upds may n ted  irs tb o o ls  or physical 
security or a  decent meal even mote than 
smaller class sue The fact that such abet* 
natives are typscab* sgnuiiJ ,n nrgotia 
turns het;s to  up tu rn  why m od teacher 
arguments on the suhyrct are notlung 
more th* ranoeial.raim at of p n m s» )  
taken yeliiy b n  ruse they are us the in 
terries of leathers In tap ng  this. I do  not 
denigrate leather sell m utest or th jN m ge 
(he righi io  pursue l  My pumt n  thai. 
from the teacher pouu of view, puf*l 
welfare is a  w.owdary u r even ternary 
consider a: *ow m  leacV r hargawung 

(teaks' cahy and p ra c tic a l) . why 
should m be otherwise* I to *  con It be*

I
n this connection, the advent of col­
lective bargaining clearly should enc 
the controversy over whether teaching is a 
’’profession.*’ This controversy has fceer. 
around for a long time, and most edu­

cators now consider it a semantic morass 
Nevertheless, the issue has been definite 
resolved by teacher bargaining — resolve.- 
in favor of the proposition that under col­
lective bargaining teaching is not and car 
not be a profession in the tradition: 
sense. I say this even though I former.. 
advocated collective bargaining as a 
means of professionalization. Wha* 
puules me now is not that I was mistake: 
but that my position was so obviously a 
mistake. Al any rate, let me describe 
briefly the intellectual prccrst by which i 
came to  the erroneous conclusion that col­
lective bar* ' ining would be supportive of, 
or a t least consistent with, profes- 
slofsalisrr..

Ov • r 30 years ogo I wrote a book tilled 
Education or « Profession. Writing it 
defined a  profession as an  occupant 
group tha t, among other things, cmp.. 
sites the w r k r  to  be rendered rather than 
the economic gain to  the practitioners as 
the basis for the c ganization and perfor­
mance o f the service performed.

I then asked this question: What pre­
vents teach .rt from  achieving professions! 
status as defined above* My answer was 
this: Teachers cannot achieve professional 
status because their organizations are 
weak. Their organizations arc weak be­
cause they ate dom inated by employers,
i.e ., by school management. This dom ina­
tion is used lo frustrate association efforts 
to  "profetwonsU ie'* leaching. Exam pie 
Superintendenti desperately need teach 
crs. hence their as social ton influence is u s­
ed to  oppose efforts to  raise certification 
standards

My thought was tha t, under a system 
o f collective bargaining, management 
would be excluded f tom  teacher orgaru/a 
lions Such cvdosscw would enable th. 
organizations to  become more vigorou. 
and cffeciisc advocates of th r higher s tan ­
dards that adm inistrators would not atsJ 
could mn support because of thctr post 
non  as management representatives

la  retrospect, p an  o f Ihe analysis was 
substantially correct. Collective bargain 
mg brought about the r u h u o n  o f school 
adm inistrators f 'o ta  teacher o rgaaua- 
turns, and these or^anuasum s became 
much stronger in the process U nfo r­
tunately. aw mher crucial consrderauon 
was overlooked la  represent.ng u ach e rt, 
a  teachers wa-oa cannot be guided strictly

411 ryn r Ilf a



o tic v c p  prim arily by public interest co n ­
sid eratio n s. It must necessarily be guided 
by the interests o f  its m em bers — an in­
terest b asically  adverse to  the public in- 
erest.

On this issue the case is no diffe-ent 
m a client's employment o f on al- 
ncy. An attorney represents the client, 

i id  the public interest. This does not 
iti an that there are no limits or con- 
sir tints upon the representational func­
tion — but all o f us expect our attorneys 
to set in our interests, whether we are 
sui- i  the government, tryii ^  to  stay out 
o f jail, or seeking government approval to 
rezo; e a building.

Teachers frequently object to  the prop- 
o s ii ic i that their organizations are 
prima ily oriented to teacher welfare. 
Nevertheless, this is not only the fact of 
the m atter but it would probably be 
danger* us if it were not the case. For ex­
ample, ; uppose a district desires to  dismis. 
a (cache for alleged incompetence, t f  the 
teachers union were to be the judge in­
stead o f  he teacher advocate, the tcachcT 
would be without effective representation. 
This w oud  be a most undesirable ou t­
come, tim e  effective representation is so 
im pcnan t n our society.

Parados«ally , teacher organizations 
would lose rather than gain support 
among /re . her? if their organizations 
adopted a p i blic interest posture in fact as 
well as in r lc to r k ;  at a rhetorical level 
•here is no p n b lem , because most teach- 

th e se  I ha wh V s good for teachers is 
for the c sontry. At least. I have yet 

iv  near a  le a d e rs  union a»**t that more 
money lor t r a c e r s ,  shorter I. t, smaller 
classes, lighter toads, and more teacher 
benefits general v are not also in the best 
interests o f tlse c mmumty — and l ’in not 
holding my beea.h.

A ssuming il at the p ic s ’ous analysis 
is subsiant i illy correct, what o f u? 
What policies or a tiorss does tt suggest? 
W ho should do  w h it?

I am troubled by t ie  foregoing analy­
sis; I am  doub led especially by the im 
m enx  practical d  u li« s  of domg 
anything construct is- about il. Clearly, 
we cannot go back u  t ’»c p ie  bargaining 
days For beitet o t foi worse, we have in 
MMuiioruh/cd collect »e bargaining or 
something like H in rrusi states. The per­
sonnel and resources a« triable to  teachers 
and other public employee urnnot tu iuai- 
I) in u re  ihe continual m  o f coMecitve 
bargaining m the p u b k  sector Thus the 
pofctical influence of | ubftc employee 
unions — 1I4  same factor that gives them 
an undue advantage m bngaim ng — is 
s h n  a mayor deterrent to iim rO oJ a n  ton 

legtslaiisf level.
1 Set more, h is  used s 10 look to 

l i ^ e r  rdo -a ito o  foe any tw o  h i  Hus mas 
set Many m iltim tons o f h*y»cr education

have departm ents that are supposed to 
study and analyze h b o r  legislation. U n­
fortu n ately, the professors in these de­
partments frequently moonlight as medi­
ators, arbitrators, c o n c i s io n , and fact 
finders. T o avoid jeopardizing their 
moonlighting roles, they avoid criticism o f 
labor legislation generally, and especially 
o f legislation that encourages and pro­
motes the use o f extended impasse pro- 
cedutes and grievance arbitration. On the 
contrary, they frequently promote such 
legislation, seeing no problem whatever in 
finding it in the public interest. The rela­
tionship is not necessarily conscious a id 
deliberate. My point is, however, that 1 ic 
philosophy that what's good for Genera 
Motors is good fo, the country lives in 
these departments, as indeed it does in 
education generally.

As previously noted, the differences 
between public and private sector bargain­
ing are not all favorable to  public cm- 
plovees. In my opinion, however, most of 
them are, even through their practical im­
portance varies from state lo state. Clear­
ly, the justification for public employee 
collective bargaining is much stronger in 
states like Mississippi, which have virtual­

ly no statutory ben efits, than it is in stales 
like C alifo rn ia, which have very su bstan ­
tial statutory benefits. Paradoxically, 
however, bargaining has emerged first and 
foremost in the states where it has the 
least justification and has yet to emerge in 
many states where its justification is com­
paratively greater. It must be emphasized, 
however, that most o f the advantages o f 
public employment are ineradicable, 
regardless o f the political ju risdn ..on  in­
volved. Short of disenfranchising public 
employees, we cannot eliminate their ad ­
ditional leverage on their employer 
through the political process. Similarly, 
the rights o f public employees to  due p ro ­
cess are grounded in the federal Constitu­
tion, and it is not realistic to anticipa'c the 
elimination o f (h ex  rights through the 
political process. If, therefore, equity is to 
be achieved, it must be achieved by ad ­
justing the representational rather than 
the constitu tional rights o f public 
employees. To compensate foe the in­
herent advantages of public employment, 
such adjustment should provide repre­
sentational rights that w e different from, 
and significantly less than, private sector 
bargaining rightt. □

The Salary Effects of Unionism and 
Compulsory Bargaining Laws

Many observers re ta rd  public employee unionism and compulsory collective 
bargaining as necessary elements in achieving equitable pay and labor peace, l u t  
figures for the period between I9W-70 and 1973-76 do not support this p rem ix , at 
least insofar a t the teacher sector o f public employment it concerned, if we are to  ac ­
cept conclusions reached by the Public Service Research Council o f Vienna. 
Virginia The council says il is devoted solely to  research and education about publk 
sector unionism and its effects It claims to be independent and nonpartisan 

Teachers in 19 tia ies with no collective bargaining law averaged 40.3T* in salary 
increases, according to  the council (Illinois, wuh no bargaining law, was om itird 
because salary statistics were unavailable ) Teachers in 30 stales where bargaining is 
mandated aveiagrd increases of M M .  O f the 30 states » iih  bargaining legislation, 
16 had average salary changes below the mean figure Thirteen states were above 11. 
In the states without teacher bargaining taws. II were above ihe mean, tevcn were 
below it. and one was average.

Su tes without bargaining laws Had "only one-thud a t many strikes." the council 
says — an  average of 11.7 compared wuh 36.2 in bargaining law states. O f the 22) 
itnkes that occulted us states without trfn lsn o n . 144 took place m Ohm . where 472 
o i  MO school rhstiKts bargain in Ihe absence o f IrgivUiion

The PSRC reponrsl research that compares the rate o f rrowsh m salary and com 
p rm anon  for 37 organized cofhge and university campu t t . Thr conchraon " I t 
would not appear tha t uuuziioo oRcctive bwgammg - as gcnrtairy accompanied 
by more iap*d than average g io* tn  In salary and compensation "

According 10 ihe council, these figures m r»n that teacher unions, coupled wuh 
compulsory ha/gaming taws, produce more M ixes and lower rates o f salary increase 
The council does not attempt 10 calculate ihe cow to social unrest or dnruguton of 
education.

The PSRC ffporl has hern heavily c o u n ted  by pubhc sector wamnt Among 
other sicknesses, n docs not consider whas would have happened to  teacher sala/vfs 
had no waies had haigam tng laws and if these wcsc no teaches umons.

A ful repun of the cownni study appears us she December 1, i n ,  issue of 
f f w r r e n  .Vegwuzrmg l m « ,  P  O  Bor C M . A itagyon. % A 22206

» tBKUAHY w *  tig





FURTHER: J u d i c i a r y

2 / 2 / 8 1

Mr. President:
H E A L T H ,  E D U C A T I O N  &  

The Committee on S O C I A L  S E R V I C E S

D a t e :

has had SB  130

e x e m p t i o n  o f  r e l i g i o u s  p o s t s e c o n d a r y  e d u c a t i o n a l  I n s t i t u t i o n s  f r o m  A S  1 4 . 4 8

t ider consideration and (a majority of the committee) (the committee) 
reports It back with the following recommendations:

( ]

[ )

( M '

I )

( 1 

I )

do pass [ ] do not pass

do pass with attached amendments(s)

replace with CS for _______________________________

and recommends _______________  ____________________

( ] same title 
I j new title

AND attaches a "Letter of Intent" [ ] New Fiscal Note

reports It back without recommendation

referred to the  . ____________ Committee

MEMBERS SIGNING 
DO PASS ^

c ' /

MEMBERS HAVING 
OTHER RECOMMENDATIONS:

^ J ?
r \  • M s * * r  /

CHAIRMAN
S 60 (R e v . 1 2 / 7 8 )



by this chapter; however, th? commission may promulgate regulations 
to permit the rendering of legitimate public information services 
without the permit;

(4) instruct or educate, or ofTe to instruct or educate, enroll or ofTer 
to enroll, contract or offer to contract or award an educational 
credential, or contract with an i ̂ titution or person to do so, in or 
outside the state, unless that person is in compliance with the 
minimum standards set out in AS 14.48 060, the criteria established by 
the commission under AS 14.48.050(1), and the regulations 
promulgated by the commissioner under AS 14.48.050(7):

(5) use the term "university" or "college" without suthoriiation to do 
so from the commission;

(6 ) grant, or offer to grant, educational credentials, without 
authorization to do so from the commission (} 1 ch 25 SLA 1976)

Sec. 14.48.030. Exemptions, (a) Institutions exclusively offering 
instruction at one, some or a ll levels from preschool through grade 12 
are exempt from the provisions o f this chapter.

(b) The following educational programs or services an i educational 
institutions are exempt irom the provisions of this chapter or portions 
o f them, as determined by the commission:

( 1 ) education sponsored by a bona fide trade, business, labor, 
professional, or iratemal association or organization, recognized by Uu 
commission and conducted solely for that association s or 
organization's roe .berahip, or offered on a no-fee basis;

(2 ) education solely avocational or recreational m nature and 
institutions offering avocational or recreational education exclusively;

(3) education offered by charitable organisations, recognized by the 
commission, if the education is not advertised or promoted as leading 
toward educational credentials.

(4) noi.prrfit postsecondary educational institutions offering 
undergraduate or graduate educational programs conducted in the 
state, but not by correspondence, which are acceptable for crer t toward 
an associate, bachelor's or gradurtc degree,

(6 ) poetsecoodary educational institutions established, operated, 
and governed by the United 9tate*. a state or its political subdivisions 
(• 1 ch 25 SLA 1976, am I 1 ch 60 SLA 1977)

—  Tbs 1977

Sec. 14.48.040. Commission to administer chapter The Alaska 
Coma iaason on Fosteecundery Education shall administer this chapter 
and may hire necessary personnel The commission may obtain from 
departments, commissions and < ther state agencies information and
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Introduced; 2/2/81 
Referred: Health, Education &
Social Servlcea and Judiciary

BY C O L L E T T A  A N D  BRADLEY

SENATE BILL NO. 130 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWELFTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled! "An Act relating to exemption of religious poataecond-

ary educational institution* from AS 14.48| and 

p ^ v l d l n g  for an effective date."

BE IT ENACTED BY T H E  LE G I S L A T U R E  OF T H E  STATE OF ALASKAt

* Section 1. AS 14.48.030(b) Is amended by adding a new paragraph to 

read!

1 — ............................  ■ m m i  T I M  l » H  I ■ « n l« a f l r v rL -

■■sacogft laed hy t h* *naml ** t e«i
* Sec. 2. This Act takes effect lsmsdlstely In accordance with AS 01.10.< 

070(c).

(6 ) education o ffe red  by a re lig ious organization and 
conducted so le ly  fo r  that organization or organization's membership and 
Intended fo r  development and work within the organization and fo r which an academic degree Is  nnt awarded.

IB 130



S IM  !0)
ALASKA C O M M IS S IO N  O N  P O S T S E C O N D A R Y  E D U C A T IO N

POUCH F  ■ STA TB O FFICB BUILDING 
JUNEAU, A LA SKA  99811 
1 9 0 / )  4 6 5  2 8 5 4

S t a t e m e n t  on SB 130

U n d e r  AS I n s t i t u t i o n s  o f f e r i n g  p o s t s e c o n d  try e d u c a t i o n  in

A l a s k a  must b e  a u t h o r i z e d  t o  d o  so. An in s t i t u t i o n  w i s h i n g  to o p e r a t e  

in A l a s k a  m u s t  s u b n i t  a n  a p p l i c a t i o n  and undergo a re v ie w  an d  v i si t a t i o n .  

T h e r e  is a l s o  a $ 1 0 0  fee a s s e s s e d  in a c c o r d a n c e  with AS 1U.U8.090. The 

p u r p o s e  of f s p o sl n g  c e r t a i n  mir.imum s t a n d a r d s  is to p r o v i d e  c o n s u m e r  

p r o t e c t i o n  for A l a s k a n  p o s t s e c o n d a r y  students.t
AS I'*.U8.030(b) p r o v i d e s  that c e r t a i n  institution: a r e  exempt from the 

p r o v i s i o n s  o f  AR 1U.U3, o r  p o r t i o n s  t h e reof, as d e t e r m i n e d  by the 

C o m m is s i o n .  T h e r e  a r e  c u r r e n t l y  five s u c h  e x e m p t i o n  c l a s s i f i c a t i o n s  

a n d  thin h ill, S B  130, w o u l d  a d d  a sixth. T ) e s e  w « u l d  then include:

(I) e d u c a t i o n  s p o n s o r e d  by a b ona fide t M d c ,  b u s i ne s s ,  

l a b o r , p r o f e r n i o n a l  o r  fra t e r na l  a s s o c i a t i o n  o r  org. ni z a t i o n ,  r e c o g n i z e d  

by the c o m m i s s i o n  a n d  c o n d u c t e d  solely for that a s s o c i a t i o n ' s  o r  

orR.inlr.at ion's m e m b e r s h i p ,  o r  o f f e r e d  o n  a n o - f e e  ba:ia;

*?) e d u c a t i o n  s o l e l y  a v o c a t i o n a l  or r e cr e a t i o n a l  in fu t u r e 

a n d  i n s t i t u t i on s  o f f e r i n g  a v o c a t i o n a l  o r  r e c r ea t i o n a l  e d u c a t i o n  ex c l u s i v e l y ;

(1) e d u c a t i o n  o f f e r e d  by c h a r i t a b l e  o r g a n i z  it ions, r e c o g n i z e d  

b y  the c o m m i s s i o n ,  if the e d u c a t i o n  is not a d v e r t i s e d  «>r p r o m o t e d  as 

leading tcvard e d u c a t i o n a l  c r e d e n t i a l s ;

(u) non p r o f it  post s e c o n d a r y  education.!' i n n t i t u t’on s  ''fforing 

u n d e r g r a d u a t e  o r  g r a d u a t e  e d u c a t i o n a l  program-, c o n d u c t e d  in the state, but 

n«t by c o r r e s p o n d e n c e ,  w h i c h  are » c e e p t a b l e  for credit toward a n  as s o c i a t e ,  

b a c h e l o r ' *  o r  g r a d u a t e  d e g r e e ;

CS) p o a t n e r o n d a r y  e d u c a t i o n a l  i n s t i tutions ttablished, 

o p e r a t e d ,  .in'! g o v e r n e d  bv th* U n i t e d  States, a stat. • its pcl l t i o ul  
s u b d i v i s i o n s ;

((•) e d u c a t i o n  o f f e r e d  by a b ona fide r e l i g i o u s organiz.it ion 
r e c < g n i s e d  by the co m m is s i o n .

r o e j t l o n of Co—  ission

T h *  C a s s i a s  ion o n  P o e »s e c o n d a r y  E d u c a t i o n  o p p o s e s  any attempt to c a t e g o r i c a l l y  

exempt r e l i g i o u s p o a t s e c o n d a r y  e d u c a t i o n  !• t l t u t l o ns  fro m AS l*t,ua. Such  a 

blanket e x e m p t i o n  c o u l d  lead to the type of a b u s e  w h i c h  this p r o c e s s  was 
i n t ended to  e l i mi n a t e .

T h e r e  h » v *  l>*en p r o b l e m s  in A l a s k a  in tne past, and  o n e  i n s t i t u t i on  w i t h  

w h i c h  p ro b l e m s  d id  n - c u r ,  wan a r e l i g i o u s  ins* I tut l-n. !f a blanket e x e m p t i o n  

h a d  be e n  in effect at the tlmr, cr*dl* a n d  d e g r e e s  w o u l d  have b e e n  o f f e r e d  

In A l a s k a  w h i c h  w e r e  fe|t to b" far b e l o w  o u r  a d o p t e d  standards.


