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March 15, 1982

Representative Mike Beirne, Chairman 
Health and Social Services Conmittee 
Pouch V
Juneau, Alaska 99811 

Dear Representative Beirne:

Due to time constraints during the March 12 hearing for House bills 854 and 
855 I indicated I would submit my testimony by letter. I request that 
these comment be included in the record for the benefit of the entire 
committee. These comments will supplement those of Dove M. Kull, a member 
of the Older Alaskans Conmission who testified during the teleconference 
hearing.

The Older Alaskans Commission supports the enactment of a mandatory 
reporting law for older adults. National research Indicates that approxi­
mately 4% .')f the population aged 60 years of age and older will be the 
victims of abuse, neglect or exploitation 1n a given year. There are 
19,643 older Alaskans as of the 1980 census. Therefore, 786 older Alaskans 
will be victims of this hidden social problem this year. Statistics have 
shown Alaska to lead the lower 48 in the Incidence of alcoholism, rape, and 
child abuse. If these trends also apply to elder abuse this estimate may 
be low.

The fastest growing segment of our population is among older persons. Among 
those 60 years of age and older the fastest growing segment 1s among those 
over 75 years of age. In the United States there are 14.3 million women 
age 65 or older as compared to 9.9 million men. Alaska has historically 
had a reversed ratio. However, this is rapidly changing. The number of 
older Alaskan women is increasing more rapidly than men. They now 
constitute 501 of the older population. I make these two points because 
women over the age of 75 are the most frequent victims of abuse. Elder 
abuse In Alaska can be expected to be an ever increasing phenomenon unless 
we act to Intervene. Intervention must Include; public education, adequate 
preventative programs such as; public education, respite cart, and in-home 
services; mandatory reporting of elder abuse and the adequate provision of 
protective services in cases of abuse. Without mandatory reporting laws 
only 1 case in 6 are reported. Therefore, 655 older Alaskans will suffer 
repeated abuse with no Intervention from others 1n 1982.

HB 854 will also assist to provide data and Information which will assist 
the older Alaskans Commission to more effectively direct the efforts of 
existing programs such as our Senior Citizen Ombudsman program and Legal
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Services Development Program for the Elderly. It will also guide the 
Comnission in establishing funding priorities and determining what new 
protective service programs may be needed.

As we have expressed, the Commission is concerned regarding the provision 
in Section 47.?4.030 paragraph (d) which provides for reimbursement to the 
division (DHSS) for the cost of protective services. While not necessarily 
opposed to the establishment of a sliding-fee scale for some protective 
services, this provision is a significant departure from current policy and
should be carefully studieJ before implementation. Mandatory reporting and
investigation should be ',ade available to all, without regard to ability to 
pay.

The Commission supports Section 47.24.080 which provides for joint approval 
;< of regulations by the division and the Older Alaskans Commission. The
j Commission currently has regulatory and administrative oversight of
| programs for older Alaskans. Chapter 0079 SLA 81 secs forth the powers and

duties of the Older Alaskans Commission. The following excerpts from 
Section 44.21.230 state the functions of the Commission which are related 
to the proposed act;

"(a) The commission shall
(1) formulate a comprehensive statewide plan that identifies the 

concerns and needs of older Alaskans and, with reference to the plan 
adopted, prepare and submit to the governor and legislature an annual 
analysis and evaluation of the services that are provided to older 
Alaskans;

. (2) make recommendations directly to the governor and legislature
with respect to Legislation, regulations, and appropriations for programs 
or services that benefit older Alaskans; ...

j (5) help older Alaskans lead dignified, independent, and useful
lives; ...

(6) request and receive reports and audits from state agencies
and local institutions concerned with the conditions and needs of older 
Alaskans; ...

(b) To accomplish Its duties, the comnission may
(1) review, evaluate, and comment upon s .ate programs concerned

with the problems and the needs of older Alaskans;
(2) collect facts and statistics, and make studies of conditions

and problems pertaining to the employment, health, financial security, 
social welfare, and other concerns that bear upon the well-being of older

j Alaskans;
(3) provide Information about public programs that would be of 

Interest or benefit to older Alaskans;
(4) appoint special committees, which may Include person who are 

not members of the conuiisslon, to complete necessary studies;
(5) promote comnunlty education efforts regarding the problems 

and con'erns jf older Alaskans;
(6) contract for necessary services;
(7) consult and cooperate with persons, organizations, and groups 

Interested in or concerned with programs of assistance to older Alaskans;



(8) advocate improved programs of benefit to older Alaskans; and
(9) set standards for levels of services for older Alaskans for 

programs administered by the commission."

We believe Legislative Acts that impact older Aiaskans and regulations 
developed by state agencies to carry out those acts must contain language 
consistent with the intent for which the Commission was created. That 
intent in part reflects the concern which older Aiaskans have ixpressed 
over the fragmentation of programs and services for older Alaskans 
throughout state government. The Older Alasians Commission asserts that 
Section 47.24.080 of this proposed act is necessary in order to carry out 
its mandate in relation to programs which are not directly administered by 
the Commission Itself.

Elder abuse is an aging issue. It cannot be considered identical to other 
forms of abuse. In elder abuse the victim is different, tne aggressor is
different, the motivation is different, the intervention and nature of
protective services must be unique to the problem. There are, however, 
similarities between elder abuse and other forms of abuse.

1. The victim is without power and control,
2. The problem will continue until someone intervenes, and
3. It is a problem we have chosen to Ignore too long and a problem 

which people choose to believe does not occur.

The Older Alaskans Commission also supports the enactment of legislation to 
provide legal recognition of "living wills". The Comnission believes a 
person has the right to a painless and dignified death. We believe HB 855 
contains sufficient sanctions against false documents and will clarify the 
legal status of redica’ professionals who now grant such requests solely on 
the basis of their humane regard for another person's wishes and dignity. 
The Comnission believes the proposed act also allows sufficient recourse 
for professionals and the dying person in situations where professionals do 
not choose to carry out the provisions of a declaration due to personal 
benefits.

Opponents of living wills frequently assert that it is euthanasia. Living 
Wills are neither euthanasia nor arc they a step toward euthanasia. In the 
case of the death of a person having a terminal illness; death is but an 
end to dying, not to life.

The book "Making Medical Cholces-Who Is Responsible” states:

"The technical ability to keep people alive clouds the ethical issue 
of whether they should be kept alive. When physicians at the time of 
Hippocrates wrestled with the problem of not knowing how far the> 
should go in trying to heal a very sick body, they relied on the 
classic Greek principle of restraint, and tney refused to treat 'those 
who are overmastered by their diseases, realizing that in such cases 
medicine is powerless.
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Physicians, moralists, theologians, and others concerned with the sanctity 
of life and the rights of the dying are wrestling with a modern version of 
the same problem when they debate \ iiether to resuscitate people who are 
'overmastered by their diseases.' Pope Pius XII grappled with the problem 
of the morality of resuscitation when he said, in a public statement in 
1957, that man has a duty to preserve life and health, but is obliged to 
use only ordinary means to achieve this end - those which do not impose 
ponderous hardships on oneself or on others. ... The Pope stated that 
physicians are not obligated to use extraordinary means - specifically, 
modern respiratory technology - in cases 'considered to be completely 
hopeless' by the physician and when the treatment would go against the 
wishes of the family... The act of pulling the plug, according to the 
pope, should be considered neither a direct cause of death nor a direct 
assault on the life of the patient."

Sincerely,

cc: R. Rehfeld 
K. Ryals

Rep. Don Clocksin
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I JUNEAU, ALASKA 99811
/ PHONECOUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAUL T J

April 2, 1982

The Honorable Michael F.Beirne 
House of Representatives
Chair, Health, Education & Social Services Coim.
Pouch V
Juneau, Ak. 99811

Dear Representative Beirne:

The Council on Domestic Violence and Sexual Assault reviewed House Bill 
8l», relating to Elder Abuse, but did not establish a position on the 
, roposed legislation.

However, they did express some concerns:

1) The Council believes that the new Guardianship legislation provides 
protection for many of the individuals who would be protected under HB 
854.

2) Sec.47.24.010. REPORTS OF HARM assumes that all elderly people over 
the age of 60 are incompetent to make decisions about their own 
life-coping skills. If a person, whose decision making abilities are 
NOT impaired, chooses to live in an environment which may cause harm or 
is being exploited, certainly that is her/his decision, as an adult. If 
their decision making IS impaired, then this kind of legislation may be 
helpful, otherwise it appears to be an infringement on one's right to 
privacy, just Decause one 1s 60 years old. The Council suggests that 
the legislation be directed ONLY at people who are Impaired.

3) Sec. 47.24.010. REPORTS OF HARM Includes a list of 17 people 
responsible for reporting; it does NO Inrlude a Social Worker, a 
Community Health Aide, who would be must ikely to come in contact with 
such a situation In a rural area, nor does it Include a shelter worker. 
Perhaps that shelter worker has been Intentionally ommitted, which is 
fine, as the philosophy of shelter workers 1s that residents are there 
voluntarily and should be not be reported to any one, unless the 
resident so chooses, except for child abuse and/or Incest victims.

4) Sec. 47.24.030. PROTECTIVE SERVICES, (b) This section seems to 
contradict Sec. 47.24.010 which indicates ALL victims must be reported; 
once the report is made, then the victim has the right to choose her/his 
own protective tervlct, if competent to do so; perhaps the choice should 
be given to the person PRIOR to the report.

5) sc". 47 '4.030. PROTECTIVE SERVICES, (d) This section o.ears to be 
in violation of the present policy of the state to provide all of its
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protective services free of charge; if adopted it would, indeed, 
establisn a new policy which is questionable in the field of protective 
services, especially.

5) The Council did express some concerns at the arbitrary choice of 
"age 60" being defined as "elderly"and is concerned about the 
possibility of such a reporting law becoming more global in age range.

In general the Council does no^ support this bill in full context, but 
does btlieve nore education for the elderly, their families, their 
physicians, etc.about services already available would be most helpful.

I would be pleased to work with you on this legislation at your 
convenience.

Betsey W. McGuire 
Executive Director

BWMc



Pwhe Shocking Plight j, 
O f  Abused Parents

I Sukui &. Long one 
Ho/ok) F«Wmon, Ph D.

) orts. an 80-yvar-old widow, 
Hves with her 50-year-old 
daughter and 52-year-old ton 
In-law. Although Dorit ts 

mewhat feeble, the Kill enjoys 
iking around the house and being 
n of tha family. But when a public 
ahh nune came to visit *viy one 
y. she found the old woman tied to 
’ bed. Explained the son-n-law 
'h. Grammy likes to wander jut we 
ire to busy today we could', t watch

r and didn't want her to hurl her- 
I”
But later Doris admitted privately to 
r nune that she'd been tied up smce 
r night before When the had refused 
give her children morwy to go out. 
ry had bound her up — their usual 
ty of punishing her Deris resisted 
ervention or help from the nurse, 
iwever. fearing more severe conse 
encts
Margaret, In her late 70's, lives in 
r own home wth her 35-year-oid 
n. Billy Sometimes when she ra­
tes to do what he commands, he 
ts an̂ y and heats her HoqjHalued 
:entlv after a harsh heating. Mar 
ret ordered BiOy to leave 
In the past, after such beeongs. 
irgarei hat moved out temporarily,

mr> S Laag a ■ aaf wear /or A* Cornel 
mw. Ntm ewf feewe Swwe > ttooW f etewoi m p n h m *  m e t  .1 at mm <111«Qinne amd (Ml im*m i i i/m 
■ VW aw Cahge ol Humm (ak ye 0 
-tmJ Uwwa

has summoned the poller and has ob­
tained orders of protection. Every 
time things calm down, liowever, she 
cries, "Oh. poor Billy. He didn't mean 
to do these awful things and he prom­
ised he would never hurt me again 
I'm sure B's O.K. If he returns ” 
Although it never Is. Margaret Insists . 
on trying repeatedly because she 
desperately needs Billy's company 
and is unable to accept that he prob- 

will ha-m her again 
randmothcrs. and to a lesser ex­

tent. grandfathers, are bring bound to 
their beds, maimed, (drained and 

beaten Some .ire psycho­
logically abused: Insulted, 
threatened, ridiculed, humil­
iated, jolated and refected by 
their families. Americans arc 
also abusing thair elderly 
parents by depriving them 
matenally — neglrdtng to ob­
tain adequate medical services, 
or not providing sufficient food 
or personal care — and by vio­
lating thetr parents' rights: fore 
ing them from their homes and 
placing them again st their will in 
Ineituttons when other options 
are available 
Considered as common as 

child abuse, parent sbuse is a 
widespread phenomenon in the 
United States, particularly 
among the middle class Accor­
ding to a 1961 report of the 
House Select Committee on 

Aging, one million older Americans, 
most of them women and most of 
them over 75 years old. ate victims of 
abuse, neglect or exploitation by thetr 
own families 
Though the number of cases being 

repotted each year is increasing, a 
study by Elizabeth E Lau and Jordan 
I Kosbert at the Chionlr Illness 
Center in Cleveland. Ohio, estimates 
that - nly one in ex case* is actually 
reported While every state requires 
that child abuse incidents be reported 
and investigated, only 16 states have 
emVar laws pertaining to elder abuse 
Victimized parents, as well at thee 

abusive chikirer. feel gritty. ashamed 
and embarrassed about the maltreat 
ment and uaualy want no to ter 
ferenc« from outriders Parents, often 
dependent and wthout resources, 
fear that if they complain to the 
authorities, there will be reprisals — 
more beatings or possibly mstttu- 
Oonaluatton Abo, they are more 

traMnvee an pm/a U
»*m» e t t x u  «*•*• ia  <sm

A 3 U S E D  PARENTS
Conrmuee from poge 2II
comfortable with thair familiar, 
although distressing, situation titan 
with the unknown.
Although modem medicine has 

managed to extend our averaqe life 
span to 73 yean, society continues to 
neglect its growing elderly population. 
Medicare, for example, provides 
funds for shot, term emergen-y in­
stitutional care only, and in order to be 
eligible for Medicaid's long-term care 
funds, the aged person must be at the 
welfare level. Because long-term care 
costs approximately $18,000 annual­
ly. only the very poor or wealthy can 
afford Institutional care.
Thus, elderly parents are often 

economically, physically, socially, and 
emotionally dependent on thetr 
children. Only 5 percent of those 
older than 65 yean are institutionalized, 
leaving the care of 22 mlttlrn senior 
citizens to themse vcs or their families
Parent abuse b the result of wom-

thcy regularly cope with stressful farm

Abused parents fear
reprisals i f  they.___
complain.

ly iituanons to on aggressive manner 
Othen are aoustve berime tonq 
term, unresolved, tense relationships 
with thetr parent become aispevared 
by the futanoai and emotional strrvs 
of having to care tor a tick or frail 
parent
Sti'J othen ate caught between the 

demands of two generations — thee 
parents and their own children — and 
find thetr energy and resources 
squeezed Rather than being able 10 
look forward to the financial freedom 
and leisure of children leaving tie 
nest, they ftnd themselves taking care 
of an ailing and needy parent, and 
toften feel trapped, overburdened and 
resentful
Suzanne Stelnmeu. an anociaie 

professor of individual and family 
studies at the University of Delaware 
and an expert to elder abuse, com 
parrs the abuse of parents to the 
abuse of children Both ere 
economlcaly dependent, pofctcalv 
weak and lacking to adequate legal 
protection " vales Stem met/ who 
abo co-authored (with Murray Straus 
and Rxhard Gellesl Behetd Ctoaed 
Doors Violence In lhe American 
Family (Anchor Press) “Both are 
presumed protected by virtue of the 
love gentleness and caring which we 
assume the family provides end both 
can be a source of emotional. physical 
and financial stress to the caretaker"

Are there solutions to the problem7 
Community programs could ease the 
stress for families by focusing on the 
family as a unit, and not just on the 
elderly. Short-term respite care, com­
mon in other countries. Including 
France, Britain and Denmark, could 
provide temporary rebef to care 
gtvers. New York Stale, for example, 
recently established respite care 
demonstration projects. Other needed 
services are suppoit groups for 
families, cooperative family programs 
(groups of families, with elderly family 
members in residence, who exdiange 
services), and senior citizen day care 
Changes to attitudes about the 

elderly am! family violence also are 
critical. Older persons are not as 
highly valued In this society as they 
a>. tn oners (such as in Japan), and 
taking care of them is often perceived 
as a burden, rather tfian a duly.

of this article, and Margaret Feldman, 
essor of psychology at Ithaca Col- 
. found that children who befeeved 

caring tor the elderly was thetr duty 
were more satisfied having an older 
parent living with them They frh 

* good about themselves because they 
could be depended upon and wets 
fulfilling an obligation. The Feklman 
study also revealed that the more the 
different generations viewed each 
other as equals, the happier they were 
living together 
In the study, wives we.e f w.id to 

be the least satisfied with having an 
elderly parent to the home, probably 
because the brunt of the burden of 
care fell upon them If men shared 
more equally in the responsibilities of 
provtouig care, perhaps much of the 
stress in the family could be alleviated 
Finally, one way to provide protec 

•'on would be to view elder abuse as a 
rv -I crime and not as a private family 
aft. v There Is a bill now in Congress 
the Prevention. Identification and 
Treatment of Elder Abuse Act. that 
would establish a national center on 
alder abuse and provide financial 
amstance lo prevent, identity and 
treat such abuse, neglect snd ex­
ploitation According lo Barbara 
Calurvs a Congressional fellow who 
lias worked on the Ml. 'chances are 
pretty good” that a will pass this year 
Just as too many senior citizens are 

tucked away in comers and hidden 
out of the way. *0 U the prevailing 
problem of parent abuse Before we 
find ourselves to an unbearable saua 
Don. resulting to abuse of thoat we 
love, we should work to protea 
ourselves and our faml'es 
Old age may be ineiBable. but the 

toaas. strife and abuse often r «  
connected with a are not J

»tww mmv mm* *• eat eis

obligation or joy.
plex and interrelated factors Some . In a study of three-generation 
grown children are abusive ’lecause families. Harold Feldman, co-author
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D E P A R T M E N T  O F  L A W
OFFICE OF THE ATTORNEY GENERAL / P O U C H  K -  S T A T E  CAPITOL 

TRANSPORTATION SECT! ON  / JUNEAU. A L A S K A  99811

PHONE: (907) 465-3630

March 11, 1982

The Honorable Michael Beirne 
Chairman
Health, Education & Social Services Committee 
House of Representatives 
Alaska State Legislature 
Pouch Y
Juneau, Alaska 99811

Re: HB 854 (protection of
the elderly)

Dear Representative Beirne:

Your committee's : taff assistant, Jody Sutherland, 
has invited Department of Law comi ents on this bill for your 
March 12 hearing on it. Unfortunately, all the attorneys in 
our human services section are in Anchorage this week. We 
would very much appreciate the opportunity to offer additional 
comments next week. I have given the bill a very hasty 
look, and offer the following comments, which should not be 
interpreted as everything that the Department of Law has to 
say on this bill:

1. On page 2, line 26, insert a period after "AS 11.-
81.900(55)" and delete the rest of the sentence.
This will leave the provision on violations con­
sistent with the generally applicable criminal 
code p r o v i s i c o n  violations, setting a maximum 
fine of $300. In doing so, you will avoid questions 
of whether the substantiality of the maximum penalty

• necessitates such things as the state's provision 
of free attorney services to the indigent; this 
is a right not normally associated with this most 
minor level of offense ("violation").

2. On page 5, lines 2 and 3, and other places in the
bill, the word "division" should be changed to
read "department." On page 6 the term "division" 
is defined to mean the Department of Health and 
Social Services’ Division of Family and Youth 
Services. By having the text of the bill specify 
the division instead of the department, it would

07.C3LH



unnecessarily restrict the flexibility of the 
department to reorganize ana reassign functions.
See AS 44.17.010 and 44.17.070, which are consis­
tent with the provisions of art. Ill of the Alaska 
Constitution. This is especially important in 
connection with paragraph 4 on page 5, lines 11 
and 12, where the bill authorizes the adoption of 
regulations. In virtually all? cases, with perhaps 
three or four exceptions, departments and not 
divisions within departments ;re granted the 
regulations-adoption authority. This helps 
assure that the regulations being adopted are 
adopted at the highest level in each department.

3. On page 5, line 11, the phrase "issue regulations" 
should be changed to read "adopt regulations" for 
consistency with other, similar provisions.
(There is a question of whether "issue" means the 
same thing as "adopt," and it is easy to avoid 
that question by using consistent terminology.)

4. On page 5, line 24, there is a provision for 
regulations adopted under this chapter to be 
"jointly approved" by the division and the Older 
Alaskans Commission. There are two problems with 
this: (A) On line 11, the bill says that the 
division may issue (adopt) regulations, but on 
line 24 the bi11 says that they must be jointly 
approved. This is inconsistent. Does "approve" 
mean the same thing as "issue?" It does not 
appear to. (B) Assuming that "approve" means the 
same thing as "l&rue" (or adop_;, there remains a 
procedural problem. Which entity is responsible 
for the adoption? If the intent is merely to 
require the Department of Health and Social Services 
to consult with or get the approval of the Older 
Alaskans Commission before final adoption of 
regulations, then that is the way the statute 
should read. This would make the responsibility 
and the procedure clear.

That's all I have for the moment, based on my 
quick look at this bill, but, as mentioned above, I would 
like our h”man services attorneys to have an opportunity to 
review this bill. Also, I understand that Representative 
Clocksin will be offering an amendment dealing with the
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question of liability of persons submitting reports under 
proposed AS 47.24.010 (sec. 2 of the bill). We would, of 
course, like to review those proposed amendments c.s well.

Thank you for this opportunity to comment.

A H P :c d d

cc: T h e  H o n o r a b l e  D o n a l d  E. C l o c k s i n

H o u s e  of R e p r e s e n t a t i v e s  

A l a s k a  S t a t e  L e g i s l a t u r e

K e i t h  S p e c k i n g  

L e g i s l a t i v e  A s s i s t a n t  

G o v e r n o r ' s  O f f i c e

B r u c e  M. B o t e l h o  

A s s i s t a n t  A t t o r n e y  G e n e r a l  

H u m a n  S e r v i c e s  S e c t i o n  

J u n e a u

Yours truly,

WILSON L. CONDON 
ATTORNEY G ^ E R A L

By:

A r t h u r  H. P e t e r s e n  
A s s i s t a n t  A t t o r n e y  G e n e r a l



HOUSE BILL NO. 854

100 PERSONAL SERVICES

First Year:

Four social workers assigned to Anchorage, Wasilla/Palmer, Ftirbanks, and 
Ketchikan. >

Total Salaries $ 121,536
Total Benefits  32,814
TOTAL PERSONAL SERVICES 5 1^4,350

Second Year:

Increase of three social workers assigned to Anchorage, Nome, and Juneau.

Total Salaries $ 96,864
Total Benefits 26,153
TOTAL PERSONAL SERVICES I 123,017

An inflation factor of 9% is added in for the second year's total personnel
oudget and for each successive fiscal year .

200 TRAVEL

First Year:

Social Workers:

Anchorage $ 500
Wasilla/Palmer 600
•Fairbanks 1,500
•Ketchikan \_______1,500

•The Fairbanks and Ketchikan social workers will travel to outlying villaqes 
in each region.

Public Education:

Per Diem $ 2,200 (5 trips 0 6.5 days ea.)
Transportation 2,300

r  f a r o

TOTAL FIRST YEAR S 8,500

Second Year:

Social Workers:

Anchorage S 500
Nome 1,500
Juneau _______1.500

TOTAL SECOND YIAR $ 3,500

An inflation factor of 9t is added in for the second year's total travel 
budget and for each successive year.



HOUSE BILL NO. 854 (cont'd)

300 CONTRACTUAL SEP\ ._CES 

First Year:

Communications: $20/mo. x 12 mos. x SWs = S 960
Printing and Advertising/Public Education = 2,500
Copier Usage: *>t.3/mo. x 12 mos. x 4 SWs = 960
Space Rental: $2,700 for 4 positions * 10,800
Professional Services (one time only):

Modification for Computer Program for 
Central Registry = 5,000

Development of Eligiblity System for 
Regulations a  5,000

TOTAL FIRST YEAR * $ 25,220

Second Year:

Communications: $20/mo. x 12 mos. x 3 SWs a $ 720
Copier Usage: $20/mo. x 12 mos. x 3 SWs a 720
Space Rental: $2,700 for 2 positions a 5,400

(Space a^ailcble in Juneau)

TOTAL SECOND YEAR a $ 6,840

An inflation factor of 9i is added in for the second year's total contractual 
services (exclusive of Professional Services one time only) of $22,060 and 
for each successive fisea 1 year.

400 COMMODITIES 

First Year:

$400/positions x 4 positions a S 1,600

Second Year:

$400/position x 3 positions a 1,200

An inflation factor of 9'i is added in for the second year's total commodities 
of $2,800 and for each successive fiscal year.

500 EQUIPMENT

First Year: (one time only)

$500/pos1tion x 4 positions 

Second Year: (one time only):

$500/position x 3 positions

$ 2,000 

1,500



7Q0 GRANTS

Benefits to Individuals:

Program Services to include Day Care, Foster Care,
Respite Care, Residential Care, Homemaker ?nd Home 
Health Aide Services

PROGRAM SERVICES = $1,000,000

Transportation:

Some clients will need to be transported to 
different communities, e.g., villages to 
regional center, in order to receive protec­

tive services.

75 Csimated clients x $500/trip * $ 37,500

TOTAL GRANTS $1,037,500

An inflation factor of 9% was added in for the second year and each successive 

fiscal year.
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POSITION TITLE
Social Worker III

TYPE or POSITION
Full-Time

STAFF MONTHS
12

RP No.

FIXED BENEFITS
TOTAL PERSONAL SERVICES_____O’

TRAVEL _________________ 02
CONTRACTUAL OJ
COMMODITIES 04
EO'JIF .IENT__________________ OS
OTHER

TOT JOST

AMOUNT JUSTIFICATION:

Passage of House Bill No. 854 would require additional 
staff to implement this program.

TYPE OF EXPENDITURE

RANGE/STTP
16/A

BARG. UNIT.
GGU

LOCATION
Ar.thorage

PCN No. PRIORITY rOF*M 12 PAGE/LINE

RECEIPT CODE FUf DING SOURCE
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BENEFITS
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M A

HANGE/STEP
 16/A
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FORM 12 PAGE/LINE
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Passage of House 3111 No. 854 would require additional 
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P a s s a g e  o f  House B i l l  No. 854 would r e q u i r e  a d d i t i o n a l  
s t a f f  t o  Implement  t h i s  program.

AGENCY Health  and Social Services______________ p r o g r a m
S o M a l  & E c o n o m i c  A s s i s t a n c e  
for the Gcnr ral Population___

iiHu --------------- ------- FY 83
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Official Buameaa

( A l a s k a  j i i a i e  t s l a t u r e

House o f  Representatives
Committee on v

iiealtd , Sducation & Social Services Juneau, Alaska 99811

f t S V » 2. '  1 9 8 2
ADENDA

h B ( W 2 )

. H B 1g57)

HB <^97)

HB

HB 8?fr1

r
855

Scholarship loans for part-time students.

A n  Act relating to Public Assistance.

Bearing and Adoption of Children

Bearing Children and the parent child relationship. 

Relating to protection of the elderly >  3 : 0  ^  

Relating to the right to r. natural death.

WITNESSES:

HB 855/854 Teleconference

John Pugh, Div. of Youth and Family Services 

Elizabeth Mukarian, Div of Adult & Aging Services



PO
SI

TI
O

N
 

R^
PE

R/
tte

pa
rtm

en
t o

f H
eal

th 
& 

So
cia

l S
er

vic
POSITION

HOUSE BILL NO. 854

"An Act  r e l a t i n g  t o  p r o t e c t i o n  o f  t h e  e l d e r l y ;  and p r o v i d i n g  f o r  an 
e f f e c t i v e  d a t e . "

OVERVIEW;

T h i s  B i l l  i n c l u d e s  p r o v i s i o n s  f o r  m a n d a to ry  r e p o r t i n g  o f  a b u s e ,  n e g l e c t ,  
e x p l o i t a t i o n ,  o r  abandonment  o f  e l d e r l y  p e r s o n s ;  e v a l u a t i o n  r e p o r t s  by 
t h e  D i v i s i o n  o f  Family  and  Youth S e r v i c e s ;  m a i n t e n a n c e  o f  a c e n t r a l  
r e g i s t r y  o f  i n v e s t i g a t i o n  r e p o r t s  and  r e p o r t s  o f  harm; p r o v i s i o n  o f  
s e r v i c e s ;  and  t h e  p r o m u l g a t i o n  o f  r e g u l a t i o n s .

STATEMENT OF THE PROBLEM:

In t h e  p a s t  few y e a r s  t h e r e  has  been  i n c r e a s i n g  a w a r e n e s s  a c r o s s  t h e  
l a t i o n  and i n  A la ska  o f  t h e  p ro b le m  o f  e l d e r  a b u s e  and n e g l e c t .  In  1981 
an E l d e r  Abuse Task Force  was c r e a t e  i n  Anchorage  and a p i l o t  p r o j e c t  
q r a n t  was awarded  t o  t h e  Anchorage  Community Mental  H e a l t h  C e n t e r  t o  
a d d r e s s  t h e  i s s u e  o f  e l d e r  a b u s e .

E l d e r l y  A l a s k a n s  i n  need  o f  p r o t e c t i v e  s e r v i c e s  a r e  s e r v e d  by t h e  
D i v i s i o n  o f  Fam ily  and Youth S e r v i c e s '  A d u l t  P r o t e c t i v e  S e r v i c e  p rogram  
which  s e r v e s  a d u l t s  age  18 and o v e r .  S i n c e  t h e r e  i s  no a d u l t  o r  e l d e r  
a b u s e  s t a t u t e  i n  A l a s k a ,  s e r v i c e s  a r e  v o l u n t a r y  and a r e  p r o v i d e d  b a s e d  
on a F e d e r a l  m anda te .

D i v i s i o n  o f  Family  and  Youth S e r v i c e s  s t a f f  have  a c t i v e l y  p a r t i c i p a t e d  
i n  t h e  Task  F o r c e  and worked w i t h  t h e  Anchorage  Community Mental  H e a l t h  
C e n t e r ' s  g e r i a t r i c  program and t h e  S e n i o r  C i t i z e n  Ombudsman t o  a d d r e s s  
t h e  , ^oblem.

The a c t u a l  e x t e n t  o f  t h e  p rob lem  o f  e l d e r  a b u s e ,  n e g l e c t ,  e x p l o i t a t i o n ,  
and abandonment  i n  A laska  1s n o t  known. In O c t o b e r ,  1981,  t h e  G e r i a t r i c  
U n i t  o f  t h e  Anchorage  Community Mental  H e a l t h  C e n t e r  p u b l i s h e d  t h e  
f i n d i n g s  o f  a s u r v e y  o f  s e r v i c e  p r o v i d e r s  a d d r e s s i n g  e l d e r  a b u s e  in  
A nchorage .  T h i s  was t h e  f i r s t  r e s e a r c h  c o n d u c te d  on t h e  p rob lem  o f  
e l d e r  a b u s e  i n  A la s k a .  S e v e n t y - f i v e  ( 7 5 )  c a s e s  were  r e l a t e d  t o  
i n t e r v i e w e r s .

The n a t i o n a l  i n c i d e n c e  of  e l d e r  a b u s e  1< e s t i m a t e d  t o  be f o u r  p e r c e n t  , r  
t h e  60 and o v e r  p o p u l a t i o n .  In A la s k a  t h a t  f i g u r e  i s  785 o f  t h e  19 ,6  
60 and  o v e r  p o p u l a t i o n .  G e n e r a l l y  i t  i s  e s t i m a t e d  t h a t  one in  t h e  s i x  
c a s e s  i s  r e p o r t e d  w i t h o u t  a m a n d a to ry  r e p o r t i n g  law.  In c o n j u n c t i o n  
w i t h  t h e  c h a i r m a n  o f  t h e  E l d e r  Abuse t a s k  F o r c e ,  we e s t i m a t e  t h a t  1n t h e  
f i r s t  y e a r  o f  a m anda to ry  r e p o r t i n g  s t a t u t e  t h e r e  would be a f i f t y  
p e r c e n t  i n c r e a s e  in  r e p o r t i n g ,  t o t a l i n g  262 c a s e s .  F o l lo w in g  p u b l i c  
a w a r e n e s s  and e d u c a t i o n  d u r i n g  t h e  f i r s t  y e a r ,  t h e  number o f  c a s e s  
r e p o r t e d  in  t h e  s e c o n d  y e a r  i s  a n t i c i p a t e d  t o  I n c r e a s e  s i g n i f i c a n t l y .

Dur ing  t h e  1981 s e s s i o n  o f  t h e  L e g i s l a t u r e ,  g u a r d i a n s h i p  l e g i s l a t i o n  was 
p a s s e d  and became e f f e c t i v e  J a n u a r y  1 ,  1982. The D i v i s i o n  o f  Family and 
Youth S e r v i c e s  I s  w ork in g  c l o s e l y  w i t h  t h e  O f f i c e  o f  t h e  A t t o r n e y  
G e n e r a l  and t h e  A la ska  L o u r t  Sys tem t o  f a c i l i t a t e  I m p l e m e n ta t i o n  o f  t h e  
g u a r d i a n s h i p  s t a t u t e .  Tl I s  s t a t u t e  i n c l u d e s  a p r o v i s i o n  f o r  t h e  
p r o t e c t i o n  o f  a d u l t s  who n a y  be  i n  Imminent  d a n g e r .
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The e f f o r t s  t o  improve  c o o r d i n a t i o n  and l i n k a g e s  among t h e  v a r i o u s  
a g e n c i e s  p a r t i c i p a t i n g  1n t h e  E l d e r  Abuse Task  F o rc e  have been  
p r o d u c t i v e ;  and we s u p p o r t  t h e i r  c o n t i n u a t i o n .  The r e c e n t l y  e n a c t e d  
n u a r d i a n s h i p  l e g i s l a t i o n  ha s  a l r e a d y  shown i t s e l f  t o  be e f f e c t i v e  i n  
p r o v i d i n g  p r o t e c t i o n  t o  a d u l t s .  T h i s  l e g i s l a t i o n  p e r m . t s  any p e r s o n ,  
i n c l u d i n g  t h e  p r o f e s s i o n a l ,  who h a s  r e a s o n  to  b e l i e v e  t h e  a d u l t  has  
s u f f e r e d  harm and does  n o t  have  t h e  c a p a c i t y  t o  r e q u e s t  s e r v i c e s ,  t o  
c o n t a c t  t h e  D i v i s i o n  t o  i n v e s t i g a t e  t h e  s i t u a t i o n  a n d ,  i f  n e c e s s a r y ,  
p e t i t i o n  t h e  c o u r t  f o r  a p p o i n t m e n t  o r  a g u a r d i a n .

ISSUES AND RECOMMENDATIONS:

I .  M andato ry  R e p o r t i n g

BILL PROVISION;

a .  Page I ,  L i n e s  1 1 - 1 4 ,  S e c t i o n  1 ,  t h e  p u r p o s e  s t a t e m e n t ,  
r e q u i r e s  t h e  r e p o r t i n g  o f  c a s e s  i n v o l v i n g  e l d e r l y  p e r s o n s  who 
have  been  o r  a r e  b e i n g  harmed o r  who may be in  n : t J  o f  
p r o t e c t i o n  o r  c a r e .

b .  Page 1 ,  L in e  2 0 ,  S e c t i o n  4 7 . 2 4 . 0 1 0 ( a )  r e q u i r e s  m anda to ry  
r e p o r t i n g  by p r o f e s s i o n a l s  who nave c a u s e  t o  b e l i e v e  t h a t  an 
e l d e r l y  p e r s o n  h a s  s u f f e r e d  harm a s  a r e s u l t  o f  a b u s e ,  
n e g l e c t ,  e x p l o i t a t i o n ,  o r  abandonmen t .  T h i s  s e c t i o n  a l s o  
r e f e r s  t o  e l d e r l y  i n  need  o f  p r o t e c t i v e  s e r v i c e s  b u t  does  no t  
r e q u i r e  r e p o r t i n g  o f  t h a t  c l a s s  o f  e l d e r l y  c i t i z e n s .

c .  Page 6 , L i n e s  8 - 9 ,  S e c t i o n  4 7 . 2 4 . 1 0 0 ( 7 )  d e f i n e s  in  need  o f  
p r o t e c t i v e  s e r v i c e s  a s  " u n a b l e  t o  p e r f o r m  o r  o b t a i n  s e r v i c e s  
n e c e s s a r y  t o  m a i n t a i n  o n e ' s  own p h y s i c a l  and m en ta l  h e a l t h . "

ISSUES:

a .  In  a d d i t i o n  t o  t h e  a m b i g u i t y  r a i s e d  by t h e s e  s e c t i o n s ,  th e y  
a l s o  r a i s e  t h e  i s s u e  o f  c r i t e r i a  f o r  m a n d a J n g  r e p o r t i n g .  
R e p o r t i n g  i s  m anda ted  in  a l l  c a s e s  where  t h e r e  i s  c a u s e  to  
b e l i e v e  t h e r e  h a s  b e e n  harm I r r e s p e c t i v e  o f  w h e t h e r  t h e  
e l d e r l y  p e r s o n  i s  b e l i e v e d  t o  be i n c a p a c i t a t e d  i n  a c c o r d a n c e  
w i t h  t h e  G u a r d i a n s h i p  A c t .  T h i s  w i l l  r e s u l t  i n  t h e  
i n t e r v e n t i o n  by t h e  S t a t e  in  t h e  l i v e s  o f  s e n i o r  A l a s k a n s  
r e g a r d l e s s  o f  t h e i r  c a p a c i t y .  Most s e n i o r s  a r e  
s e l f - s u f f i c i e n t  and a b l e  t o  r e c o g n i z e  what  i s  h a p p e n in g  t o  
them. The m anda to ry  r e p o r t i n g  p r o v i s i o n  may be i n t e r p r e t e d  to  
mean t h a t  an  e l d e r l y  p e r s o n  p e r  s e  l a c k s  c a p a c i t y .

b .  Expanding  and r e d e f i n i n g  t h e  S t a t e ' s  r o l e  i n  t h e  a r e n a  o f  
p r o t e c t i o n  o f  t h e  e l d e r l y  i n c l u d i n g  m anda to ry  r e p o r t i n g  
i m p l i c i t l y  r e q u i r e  t h a t  r e s o u r c e s  be a v a i l a b l e  - -  t o  
i n v e s t i g a t e  a b u s e  and n e g l e c t  c o m p l a i n t s  and t o  p r o v i d e  needed  
p r o t e c t i v e  s e r v i c e s .  The D epa r tm en t  does  n o t  have  t h e  s t a f f  
r e s o u r c e s  t o  u n d e r t a k e  t h e  a d d i t i o n a l  r e s p o n s i b i l i t i e s  which  
t h i s  B i l l  would impose .  F u r t h e r m o r e ,  m an d a t in g  t h e  p r o v i s i o n  
o f  p r o t e c t i v e  s e r v i c e s  a s  t h a t  t e rm  i s  b r o a d l y  d e f i n e d  in  t h e
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B i l l  r e q u i r e s  t h e  c r e a t i o n  o f  a l t e r n a t i v e s  t o  t h e  e l d e r l y  
p e r s o n ' s  c u r r e n t  s i t u a t i o n ,  e . g . ,  an a l t e r n a t i v e  l i v i n g  
s i t u a t i o n  f o r  an e l d e r l y  p e r s o n  whose a d u l t  c h i l d  d e p r i v e s  him 
o f  h i s  e n t i t l e m e n t  c h e c k s .  The D e p a r t m e n t ' s  b u d g e t  does  n o t  
i n c l u d e  funds  f o r  e x p a n s i o n  o f  e x i s t i n g  p rogram s  f o r  A du l t  
P r o t e c t i v e  S e r v i c e  c l i e n t s .  As s t a t e d  in  E l d e r  Abuse and 
N e g l e c t :  A Guide  f o r  P r a c t i t i o n e r s  and P o l i c y  M a k e r s ,
p r e p a r e d  f o r  t h e  Oregoi O f f i c e  o f  E l d e r l y  A f f a i r s :

Most e x p e r t s  a g r e e  t h a t  m an d a to ry  r e p o r t i n g  
l e g i s l a t i o n  u n s u p p o r t e d  by a v a i l a b l e  and 
m a n d a to ry  s o c i a l  and  h e a l t h  s e r v i c e s  can r e s u l t  
i n  s e r i o u s  harm co t h e  e l d e r  p e r s o n  which can  
i n c l u d e  d i s p l a c e m e n t  f rom t h e  home, p r e m a t u r e ,  
and m n e c e s s a r y  i n s t i t u t i o n a l i z a t i o n ,  and 
w h o l e * u l e  "dumping" o f  o u r  e l d e r s  o n t o  an 
i n a d e q u a t e  s y s t e m .  The kr v t o  f f e c t i v e  
m an d a to ry  r e p o r t i n g  laws ti i i s  t h e  a v a i l ­
a b i l i t y  o f  an a r r a y  o f  suppc t i v e  s e r v i c e s .

RECOMMENDATIONS:

a .  The D epa r tm en t  recommends t h a t  a s t a t e w i d e  s t u d y  be c o n d u c te d  
t o  d e t e r m i n e  t h e  e x t e n t  and n a t u r e  o f  e l d e r  a b u s e  and n e g l e c t  
p r ob le m s  in  A la ska  and  t h a t  t h i s  s t u d y  be p r e s e n t e d  t o  t ' -e  
1983 L e g i s l a t u r e .  The f i n d i n g s  o f  such  a s t u d y  c o u l d  a s s i s t  
Leg s l a t o r s ,  t h e  O l d e r  A l a s k a n s  C o m n i s s io n ,  and t h e  Depar tm ent  
t o  more e f f e c t i v e l y  i d e n t i f y  t h e  a d d i t i o n a l  r e s o u r c e s  
n e c e s s a r y  t o  meet  l h e  n e e ds  o f  o l d e r  A l a s k a n s  i n  need  o f  
p r o t e c t i o n .

b .  In o r d e r  t o  r e d u c e  p o t e n t i a l  c o n f u s i o n  and  i n a p p r o p r i a t e  
i n t e r v e n t i o n ,  t h e  D e pa r tm en t  recommends t h a t  r e p o r t i n g  be 
r e q u i r e d  o n l y  in  t h o s e  c i r c u m s t a n c e s  1n which t h e  p r i f e s s l o n a l  
h a s  c a u s e  t o  b e l i e v e  t h a t  t h e  e l d e r l y  p e r s o n ' s  a b i l i t y  t o  
r e c e i v e  and e v a l u a t e  I n f o r m a t i o n  o r  t o  com munica te  d e c i s i o n s  
i s  im p a i r e d  t o  t h e  e x t e n t  t h a t  he l a c k s  t h e  a b i l i t y  t o  p r o v i d e  
f o r  h i m s e l f  t h e  e s s e n t i a l  r e q u i r e m e n t s  f o r  h i s  p h y s i c a l  h e a l t h  
o r  s a f e t y  w i t h o u t  c o u r t  o r d e r e d  a s s i s t a n c e .

c .  The Depa r tm en t  recommends t h a t  a s t a t e w i d e  p u b l i c  t>ducat ion  
e f f o r t  be u n d e r t a k e n  in  o r d e r  t o  i n c r e a s e  r e c o g n i t i o n  o f  the  
p ro b le m s  o f  e l d e r  a b u s e  and n e g l e c t  and t h e  a v a i l a b i l i t y  of  
s e r v i c e s .

11 . Fees  f o r  S e r v i c e s

BILL PROVISION:

Page 4 ,  L i n e s  7 - 9 ,  S e c t i o n  4 7 . ? 4 . 0 3 0 ( d )  I n c l u d e s  a p r o v i s i o n  
r e q u i r i n g  t h e  e l d e r l y  p e r s o n  t o  r e i m b u r s e  t h e  D i v i s i o n  on t h e  c o s t s  
o f  p r o t e c t i v e  s e r v i c e s  r e c e i v e d .  The D i v i s i o n  i s  t o  I s s u e  
r e g u l a t i o n s  e s t a b l i s h i n g  f i n a n c i a l  c r i t e r i a  and p r o c e d u r e s  f o r  
r e im b u rs e m e n t  and d e t e r m i n e  t h e  p o i s o n ' s  c a p a b i l i t y  f o r  paym ent .

I
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ISSUE:

T h is  p r o v i s i o n  r a i s e s  a m a j o r  p o l i c y  i s s u e .  He l a ’ l y ,  p r o t e c t i v e  
s e r v i c e s  o f  any n a t u r e  p r o v i d e d  by A la skan  g o v e rn m e n ta l  u n i t s  a r e  
p r o v i d e d  w i t h o u t  r e g a r d  t o  income.  The e l d e r l y  p e r s o n s  who would 
f a l l  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  B i l l  a r e  f o r  t h e  most  p a r t  l i v i n g  
on f i x e d  incom es .  R e q u i r i n g  r e im b u r s e m e n t  f o r  p r o t e c t i v e  s e r v i c e s  
r e c e i v e d  by e l d e r l y  p e r s o n s  b a s e d  on f i n a n c i a l  c a p a b i l i t y  would 
r e s u l t  in  e i t h e r  a p p l y i n g  d i f f e r e n t  f i n a n c i a l  s t a n d a r d s  t o  t h e s e  
c a s e s  o r  p r o v i d i n g  a l l  A d u l t  P r o t e c t i v e  S e r v i c e s  on j  f e e  f o r  
s e r v i c e  b a s i s .

Under  A d u l t  P r o t e c t i v e  S e r v i c e s  a t  t h e  p r e s e n t  t i m e ,  d i r e c t  s o c i a l  
work s e r v i c e s ,  and homemaker-home h e a l t h  a i d e  s e r v i c e s  a r e  p r o v i d e d  
a t  no c o s t ,  w i t h o u t  r e g a r d  to  income.  F i n a n c i a l  a s s i s t a n c e  i s  
p r o v i d e d  t o  c o v e r  a l l  o r  a p o r t i o n  o f  t h e  c o s t  o f  c a r e  f o r  a d u l t  
r e s i d e n t i a l  and a d u l t  f o s t e r  c a r e .  F i n a n c i a l  e l i g i b i l i t y  c r i t e r i a  
a r e  e s t a b l i s h e d  by t h e  G ene ra l  R e l i e f - A d u l t  F o s t e r  Care  and A d u l t  
R e s i d e n t i a l  Care  A s s i s t a n c e  r e g u l a t i o n s .  F i n a n c i a l  e l i g i b i l i t y  f o r  
t h e s e  p rogram s  i s  d e t e r m i n e d  by t h e  D i v i s i o n  of  P u b l i c  A s s i s t a n c e .  
The income l i m i t s  a r e  t h o s e  t h a t  a p p l y  t o  t h e  A d u l t  P u b l i c  
A s s i s t a n c e  Program.

RECOMMENDATION;

The D epar tm en t  recommends t h a t  no c h a r g e  be made f o r  b o t h  s o c i a l  
work s e r v i c e s  p r o v i d e d  by t h e  D e p a r tm e r t  and f o r  emergency  
s e r v i c e s .  However ,  t h e  D epa r tm en t  recommends t h a t  e l i g i b i l i t y  
c r i t e r i a  and a s l i d i n g  f e e  s c a l e  be  e s t a b l i s h e d  f o r  t h o s e  on g o in g  
s e r v i c e s  f o r  which  t h e  D epa r tm en t  c o n t r a c t s .  These  s e r v i c e s  
I n c l u d e  homemaker and home h e a l t h  a i d e  s e r v i c e s  and would I n c l u d e  
any a d d i t i o n a l  s e r v i c e s  d e v e lo p e d  t c  meet t h e  p r o t e c t i v e  n e e d s  o f  
t h e  e l d e r l y .

I I I .  C e n t r a l  R e g i s t r y

BILL PROVISION

Paqe 4 ,  L in e s  1 9 - 2 1 ,  S e c t i o n  4 7 . 2 4 . 0 5 0 ( a )  r e q u i r e s  t h e  D i v i s i o n  to  
m a i n t a i n  a c e n t r a l  r e g i s t r y  o f  a l l  i n v e s t i g a t i o n  r e p o r t s  and 
r e p o r t s  o f  harm.

The p u r p o s e  o f  t h i s  p r o v i s i o n  i s  t o  g a t h e r  more s p e c i f i c  d a t a  
r e g a r d i n g  t h e  i n c i d e n c e  o f  e l d e r  a b u s e  and n e g l e c t ,  t h e r e b y  
e n a b l i n g  more a d e q u a t e  p l a n n i n g  t o  a d d r e s s  t h e  p rob lem .

ISSUE:

The D i v i s i o n ’ s c o m p u t e r i z e d  c a s e  i n f o r m a t i o n  s y s t e m  a l r e a d y  e n a b l e s  
us  t o  t r a c k  c a s e  i n f o r m a t i o n  and  can  s e r v e  t h e  p u r p o s e  o f  a c e n t r a l  
r e g i s t r y .  r u r t h e r m o r e ,  a t  t h e  r e q u e s t  o f  t h e  E l d e r  Abuse Task 
Force  and t i e  S e n i o r  C i t i z e n  Ombudsman, t h e  D i v i s i o n  p l a n s  t o  make 
some a d d i t i o n s  t h e r e b y  e n a b l i n g  i . . j re s p e c i f i c  d a t a  t o  be  c o l l e c t e d .
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Given f i s c a l  c o n s t r a i n t s  and o t h e r  p r i o r i t i e s  on programming t i m e ,  
t h i s  w i l l  n o t  be co m p le te d  u n t i l  F i s c a l  Year  1983.

RECOMMENDATION:

The D epa r tm en t  recommends t h a t  a s e p a r a t e  c e n t r a l  r e g i s t r y  n o t  be 
r e q u i r e d  s i n c e  i t  would be c o s t l y  and would d u p l i c a t e  t h e  d a t a  
which  can be o b t a i n e d  from t h e  c u r r e n t  c a s e  i n f o r m a t i o n  s y s t e m .

IV. A v a i l a b i l i t y  o f  P r o t e c t i v e  S e r v i c e s  

BILL PROVISIONS:

a .  Page 1 ,  L in e s  1 4 - 1 7 ,  S e c t i o n  1 s . a t e s  t h a t  t h e  i n t e n t  o f  t h i s
B i l l  i s  t h a t  p r o t e c t i v e  s e r v i c e s  w i l l  be made a v a i l a b l e  in  an
e f f o r t  t o  p r e v e n t  o r  a l l e v i a t e  harm t o  t h e  e l d e r l y  p e r s o n s  o f  
t h e  S t a t e .

b .  Page 3 ,  L in e s  1 1 - 1 5 ,  S e c t i o n  4 7 . 2 4 . 0 2 0 ( a )  r e q u i r e s  t h e
D i v i s i o n  t o  c o n d u c t  an i n v e s t i g a t i o n  o f  a r e p o r t .

c .  Page 3 ,  L in e s  1 6 - 2 0 ,  S e c t i o n  4 7 . 2 4 . 0 2 0 ( b )  r e q u i r e s  t h e
D i v i s i o n  to  make a d e t e r m i n a t i o n  o f  w h e t h e r  and wha t  k in d  of  
p r o t e c t i v e  s e r v i c e s  a r e  t o  be p r o v i d e d  t o  t h e  e l d e r l y  p e r s o n .

d .  Page 3 ,  L i n e s  2 1 - 2 4 ,  S e c t i o n  4 7 . 2 4 . 0 2 0 ( a )  p r o v i d e s  t h a t  t h e
D i v i s i o n  may p r o v i d e  o r  c o n t r a c t  f o r  t h e  p r o v i s i o n  o f  
p r o t e c t i v e  s e r v i c e s .

e .  Page 3 ,  L i n e s  2 6 - 2 9 ,  and Page 4 ,  L ine  1 ,  S e c t i o n  4 7 . 2 4 . 0 3 0
p r o v i d e s  t h a t  i f  t h e  D i v i s i o n  has  c a u s e  t c  b e l i e v e  t h a t  t h e  
e l d e r l y  p e r s o n  l a c k s  t h e  c a p a c i t y  t o  c o n s e n t  t o  r e c e i v i n g
p r o t e c t i v e  s e r v i c e s ,  i t  may p e t i t i o n  t.h»> c o u r t  f o r  t h e
a p p o in t m e n t  o f  a g u a r d i a n  o r  t e m p o r a r y  g u a r d i a n .

ISSUES:

There  a r e  c u r r e n t l y  e l e v e n  ( 1 1 ) s o c i a l  w o r k e rs  in  t h e  D i v i s i o n  o f  
Family  and Youth S e r v i c e s  l o c a t e d  in  A nc ho ra ge ,  F a i r b a n k s ,  B e t h e l ,  
Nome, J u n e a u ,  and K e t c h ik a n  who e x c l u s i v e l y  s e r v e  a d u l t  c l i e n t s .  
The c u r r e n t  s t a t e w i d e  c a s e l o a d  i s  1 ,5 5 7 .  The s u r v e y  c o n d u c t e d  by 
t h e  G e r i a t r i c  U n i t  o f  t h e  Anchorage  Mental  H e a l t h  C l i n i r  o n l y  
co v e re d  Anchorage  and d i d  n o t  r e a c h  a l l  o f  t h e  p r o f e s s i o n a l s  who 
would be  aware  of  e l d e r  a b u s e .  Out o f  t h a t  sam ple  a l o n e ,  
s e v e n t y - f i v e  (7 5 )  c a s e s  o f  e l d e r  a b u s e  were  c i t e d .  Tha t  sample  
p r o b a b l y  r e p r e s e n t s  o n l y  a p e r c e n t a g e  o f  t h e  t o t a l  in  A ncho rage .  
A l though  t h e  s t u d y  d i d  n o t  i n d i c a t e  what  p e r c e n t a g e  o f  t h o s e  
s e v e n t y - f i v e  (7 5 )  c a s e s  were r e f e r r e d  t o  t h e  D i v i s i o n  of  Fam ily  and 
Youth S e r v i c e s ,  s i n c e  r e p o r t i n g  i s  no t  m a n d a t o r y ,  i t  i s  l i k e l y  t h a t  
t h e  f i g u r e  i s  low. As i n d i c a t e d  e a r l i e r ,  we e s t i m a t e  t h a t  p a s s a g e  
o f  t h i s  B i l l  w i l l  r e s u l t  In a d d i t i o n i l  s t a t e w i d e  c a s e l o a d  o f  262 in  
t h e  f i r s t  y e a r  and s h o u ld  i n c r e a s e  s i g n i f i c a n t l y  in  t h e  second  
y e a r .  As a r e s u l t ,  a d d i t i o n a l  s t a f f  and funds  w i l l  be r e q u i r e d  f o r  
i m p l e m e n ta t i o n  o f  t h e  B i l l .
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RECOMMENDATION:

In o r d e r  t o  e f f e c t i v e l y  imp lem en t  t h e  p r o v i s i o n s  o f  t h i s  B i l l ,  t h ?  
Depa r tm en t  views  a p p r o v a l  o f  t h e  a t t a c h e d  f i s c a l  n o t e  a s  e s s e n t i a l .

The D epa r tm en t  s t r o n g l y  e n d o r s e s  e f f o r t s  t o  promote t h e  i n d e p e n d e n c e  and 
w e l l - b e i n g  o f  o l d e r  A l a s k a n s  and t o  improve  s e r v i c e  p r o v i s i o n  t o  t h o s e  
e l d e r l y  p e r s o n s  in  neeo  o f  p r o t e c t i o n .

RECOMMENDED BY:
J J n n  ft. 
d i v i s i o n T im i ly  

Youth S e r v i c e s

DATE:

APPROVED BY: &
L H e T V n T T T S et

DATE:

Commiss ione r
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FISCAL NOTE

I . REQUEST
B i l l / R e s o l u t i o n  No. House B i 11 No. 854_____________
T i t l e  "An Act r e l a t i n g  t o  t h e  p r o t e c t i o n  o f  t h e  e l d e r l y . "  
Requested by C l o c k s i n _________________________________________Date .

I I *  FISCAL DETAIL
Agency A f f e c t e d  D e pa r tm en t  o f  H e a l t h ,  and S o c i a l  S e r v i c e s
Program Ca teg o ry  A f f e c t e d .  S o c i a l  Service:*

Z /W& Z ,

BRU, P rog ram , Or Subp rog ram (s ) A f f e c t e d  AduU S e rv ic e s _____________________
(Notes I f  more than one budget component i s  a f f e c t e d ,  s e p a .a t e  l i n e - i t e m  

amounts and fu n d in g  f o r  each component i n  the a n a l y s i s  s e c t i o n . )
EXPENDITURES (Thousands o f  D o l l a r s )

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87
154.4 30 2 .3 5 2 9 .5 5 5 9 .2 3 9 1 .5

8 .5 13.1 1 4 .3 1 5 .5 1 6 .9
2 5 .2 Z4 .0 2 5 .2 2 8 . 6

1 . 6 ‘ 3.1 3 . 3 3 . 6 4 . 0
2 . 0 1 .5 - 0 - - 0 - - 0 -

1057. 5 1130 .9 1232.7 1343.6 1464 .5

TOTAL 1 2 2 9 . Z 1 4 74 .9  160 6 .0  1 7 5 0 .5  190B.0

l M k U L m i L S . i m j L

FUNDING (Thousands o f  Do!

GENERAL FUND
FEDERAL FUNDS
OTHER (S p e c i f y  S o u rc e )

POSITIONS

FULL TIME 4 ' 7 ' / 7 ‘ 7"
PART TIME
TEMPORARY

I I I .  ANALYSIS (See F i s c a l  Note P r e p a r a t i o n  I n s t r u c t i o n ,  S e c t io n  I I I )
P a s s a g e  o f  t h i s  B i l l  I s  a n t i c i p a t e d  to  I n c r e a s e  s t a t e w i d e  A d u l t  P r o t e c t i v e  
S e r v i c e  c a s e l o a d s .  With t h e  e s t i m a t e d  i n c r e a s e  o f  262 c a s e s  i n  t h e  f i r s t  
y e a r  a d d i t i o n a l  s t a f f  and r e s o u r c e s  a r e  n e c e s s a r y .  F u r t h e r m o r e ,  s i n c e  
r e p o r t s  a r e  e x p e c t e d  to  I n c r e a s e  s i g n i f i c a n t l y  In t h e  second  y e a r ,  a d d i t i o n a l  
s t a f f  w i l l  be needed  t h e n .  Given t h e  c o m p l e x i t y  o f  e l d e r  a b u s e  p r o b l e m s ,
1 t  1 s e s s e n t i a l  t o  have  e x p e r i e n c e d  s o c i a l  work s t a f f  t o  s e r v e  t h e s e  e l d e r l y  
c l i e n t s .

iv . date 3 ) l ) ) l r Z L __________ prepared by/jo*™  P- pu9^» ^ ^ c.to r ./  7  AGENCY D iv i s i o n  o f  Family jfrul Youth ServTTt
O r i g i n a l i  L e g i s l a t i v e  F inance PHONE 4 6 5 -3 1 7 5  ______________
c c i  Budqet and Management

Prime Sponso r ( F i r s t  L e g i s l a t o r  Named)
33-001 (Rev. 12/81)



HOUSE BILL NO. 854

100 PERSONAL SERVICES

F i r s t  Year :

Four s o c i a l  w o r k e r s  a s s i g n e d  t o  A nc ho ra ge ,  W a s i l l a / P a l m e r , F a i r b a n k s ,  and 
K e t c h ik a n .  ■»

T o ta l  S a l a r i e s  $ 121 ,536
T o ta l  B e n e f i t s  ______ 3 2 ,814
YOTAL PERSONAL SERVICES 1 T54V350

Second Y e a r :

I n c r e a s e  o f  t h r e e  s o c i a l  w o r k e r s  a s s i g n e d  t o  A n c h o ra g e ,  Nome, and J u n e a u .

T o ta l  S a l a r i e s  $ 96 ,864
T o ta l  B e n e f i t s   26 ,1 5 3
TOTAL PERSONAL SERVICES 5 123 ,01?

Al i n f l a t i o n  f a c t o r  o f  9% i s  added in  f o r  t h e  second  y e a r ' s  t o t a l  p e r s o n n e l
bud g e t  and f o r  e a ch  s u c c e s s i v e  f i s c a l  y e a r .

2 0 0  TRhVFL

F i r s t  Y e a r :

S o c i a l  W orkers :

Anchorage  $ 500
W a s i l l a / P a l m e r  500

♦ F a i r b a n k s  1 ,500
♦K e tc h ik a n  $________ 1 ,500

♦The F a i r b a n k s  and K e t c h i k a n  s o c i a l  w o r k e r s  w i l l  t r a v e l  t o  o u t l y i n g  v i l l a g e s  
In each  r e g i o n .

P u b l i c  E d u c a t i o n :

Per  Diem $ 2 ,2 0 0  (5 t r i p s  P 6 . 5  d a y s  e a . )
T r a n s p o r t a t i o n  2 ,3 0 0

f  O o o

TOTAL FIRST YEAR 5 8 ,5 0 0

Second Year :

S o c i a l  W orkers :

Anchorage  $ 500
Nome 1 ,500
Juneau  ________ 1 ,500

TOTAL SECOND YEAR $ 3 ,5 0 0

An I n f l a t i o n  f a c t o r  o f  9* i s  added  in  f o r  t h e  second  y e a r ' s  t o t a l  t r a v e l  
bud g e t  and  f o r  ea ch  s u c c e s s i v e  y e a r .

Page 1 of 3



HOUSE BILL NO. 854 ( c o n t ' d )

$ 960
2 ,5 0 0

960
10 ,800

5 ,0 0 0

5 ,0 0 0

$ 2 5 ,2 2 0

$ 720
720

5 ,4 0 0

300 CONTRACTUAL SERVICES 

F i r s t  Y e a r ;

Communica t ions :  $20/mo.  x 12 mos. x S W s  *
P r i n t i n g  and A d v e r t i s i n g / P u b l i c  E d u c a t i o n  =
C o p ie r  Usage :  %20/mo. x 12 mos. x 4 SW s  ■
Space R e n t a l :  $2 ,7 0 0  f o r  4 p o s i t i o n s  =
P r o f e s s i o n a l  S e r v i c e s  (one  t im e  o n l y ) :

M o d i f i c a t i o n  f o r  Computer  Program f o r  
C e n t r a l  R e g i s t r y  3

Development  o f  E l i g i b l i t y  System f o r  
R e g u l a t i o n s  =

TOTAL FIRST YEAR

Second Y e a r :

Com m unica t ions :  $20/mo.  x 12 mos.  x 3 SW s 3
C o p ie r  Usage :  $20/mo.  x 12 mos. x 3 S W s  3
Space  R e n t a l :  $ 2 ,7 3 0  f o r  2 p o s i t i o n s  3

( Space  a v a i l a b l e  i n  J u n e a u )

TOTAL SECOND YEAR 3 $ 6 ,8 4 0

An i n f l a t i o n  f a c t o r  o f  9% I s  added  in  f o r  t h e  second  y e a r ' s  4o t a l  c o n t r a c t u a l  
s e r v i c e s  ( e x c l u s i v e  o f  P r o f e s s i o n a l  S e r v i c e s  one  t im e  o n l y )  o f  $ 2 2 ,060  and 
f o r  e a c h  s u c c e s s i v e  f i s c a l  y e a r .

400 COMMODITIES 

F i r s t  Y e a r :

$ 4 0 0 / p o s i t i o n s  x 4 p o s i t i o n s  • $ 1 ,6 00

Second Year:

$ 4 0 0 / p o s i t » n n  r  3 p o s i t i o n s  « 1 ,200

An i n f l a t i o n  f a c t o r  o f  91 i s  added  in  f o r  t h e  second  y e a r ' s  t o t a l  co m m o d i t i e s  
o f  $ 2 ,8 0 0  and f o r  ea ch  s u c c e s s i v e  f i s c a l  y e a r .

500 EQUIPMENT

F i r s t  Ye a r :  (one  t im e  o n l y )

$ 5 0 0 / p o s i t 1 o n  x 4 p o s i t i o n s  • $ 2 ,0 0 0

Second Year :  (one  t im e  o n l y ) :

$ 5 0 0 / p o s i t i o n  x 3 p o s i t i o n s  * 1 ,5 0 0

Page 2 o f  3



HOUSE BILL NO. 354 (cont'd)

B e n e f i t s  t o  I n d i v i d u a l s :

Program S e r v i c e s  t o  i n c l u d e  Day C a r e ,  F o s t e r  C a r e ,
R e s p i t e  C a r e ,  R e s i d e n t i a l  C a r e ,  Homemaker and Home 
H e a l t h  Aide  S e r v i c e s  ^

PROGRAM SERVICES 3 $ 1 ,0 0 0 ,0 0 0

T r a n s p o r t a t i o n :

Some c l i e n t s  w i l l  need t o  be t r a n s p o r t e d  t o  
d i f f e r e n t  c o m m u n i t i e s ,  e . g . ,  v i l l a g e s  t o  
r e g i o n a l  c e n t e r ,  i n  o r d e r  t o  r e c e i v e  p r o t e c ­
t i v e  s e r v i c e s .

75 Es im a ted  c l i e n t s  x $ 5 0 0 / t r 1 p  ■ $ 37 ,5 0 0

TOTAL GRANTS

7QU GRANTS

$1,037,500

An i n f l a t i o n  f a c t o r  o f  9% was added in  f o r  t h e  second  y e a r  and each  s u c c e s s i v e  
f i s c a l  y e a r .



POSITION TITLE
S o c i a l  Worker  I I I

STAFF MONTHS
12

TYPE O r  POSITION
Ful l -T im e

RP No. PCN No.

RANGE/S .̂P
l t ,  *

BARG. UNIT.
GGU

PRIORITY

LOCATION
Anchorage
FORM 12 PAGE/LINE

21

TYPE OF EXPENDITURE
1

PERSONAL SERVICES: 
SALARY 2 U L
BENEFITS
SBS
FIXED BENEFITS

U L

TOTAL PERSONAL SERVICES 01
ILL

TRAVEL 02
10 CONTRACTUAL OJ
11 COMMODITIES 04
12 EQUIPMENT OS
13 OTUFR
14 TOTAL COST

J5_
16
17

19
70

RECEIPT CODE

CQNIirWAJJflfi-

FUNDINO SOURCE
rE D  RCPTS. ">07
GF MATCH. 1,(111
GEN FUND Wl-1
i^ .ncPT SL.i^- ' :
PGM RCPTS lOI'B
OTHER

AMOUNT

J L L

I L L

JLLL

ALL

FOK B&M USE 0M.Y
• L v J  A '  L*:'& . .  :t V ' .  :

• V : SJ-v. -i/v -v.)
COIUMN NO-  _____._____

____________

JUSTIFICATION:

P a s s a g e  o f  House B i l l  No. 854 would r e q u i r e  a d d i t i o n a l  
s t a f f  t o  implement  t h i s  p ro g ra m .

AGENCY H e a l th  and S o c i a l  S e r v i c e s
* iOf . io i  f« Economic A s s i s t a n c e  

program f o r  t h e  G ene ra l  P o p u l a t i o n

A d u l t  S e r v i c e sis nil ---- - - FY 83

1 3 I N Q U E S T  F O R  N E W COMPONENT -- --- -
P O S I T I O N . P .Q.  1 ol 4 REVISED ®---------- ------------- o a t e  -------------

gtltMlMII



POSITION TITLE
S o c i a l  Worker  I I I

TYPE or POSITION
F u l l - T i m e

STAFF MONTHS
 12 .

HP No. PCN No.
RANGE/STEP

16/A
BARG. UNIT.

GGU
PRIORITY

LOCATION
W a s i l l a / P a l m g r
FORM 12 PAGE/LINE

It
12
13
, 1

TYPE OF EXPENDITURE AMOUNT
1

PERSONAL SERVICES: 
SALARY
BENEFITS
SBS

FIXED BENEFITS

2 5 . 6  
T T

T T
2 .2

TOTAL PERSONAL SERVICES 01 3 7 .5
TRAVEL 02 . 5

10 CONTRACTUAL OJ 3 . 2
COMMODITIES IM A
EQUIPMENT OR - A
OTHER

TOTAL COST A?. 1

RECEIPT CODE FUNDING SOURCE

15 FED RCPTS J
M GF MATCH. »

17 GEN FUND IR04 A • ’ , ! ..............
IB l-A  RCPTS .!Q0b A
19 PGM RCP^ j  I0?B
70 OTHER

7 . c o n t in u a t io n

27 .APPiJJQH.... FOR L’&M USE ORLY

C C tU M N  NO.  ____

JUSTIFICATION:

P a s s a g e  o f  House B i l l  No. 854 would r e q u i r e  a d d i t i o n a l  
s t a f f  t o  implement  t h i s  p rogram .

AGENCY Health and SQcia1_&ry1.SeS PROGRAM
S o c i a l  & Economic Assistance 
f o r . U i C - G e n e r a l - £ f lp u lA t io n —

1 3 R E Q U E S T  F O R  N E W  

P O S I T I O N -

BRU

COMPONENT.

A d u l t  S e r v i c e s
FY 83

p«0«
REVISED

DATE
ot n a t w i



-
J

LPfA!

10
11
12
13

14

POSITION TITLE

S o c i a l  Worker I I I
TYPE o r  POSITION

F u l l - T i m e
STAFF MONTh S J r p No.

I l 2  I

TYPE OF EXPENDITURE

1
PERSONAL SERVICES: 

SALARY

BENEFITS

SBS

FIXED BENEFITS

3 2 . 9
u

2 .0
2 .1

TOTAL PERSONAL SERVICES 01
TRAVEL 02
CONTRACTUAL OJ

COMMODITIES IKI
EQUIPMENT OS

OTHER

TOTAL COST

PCN No.

RANQE/STEP

IS/A —
BARG. UNIT.

GGU
PRIORITY

AMOUNT

I L L

ION
Eairhankr.
FORM 12 PAGE/LINE

JUSTIFICATION:

P a s s a g e  o f  House B i l l  No. 854 would r e q u i r e  a d d i t i o n a l  
s t a f f  t o  implem ent  t h i s  p rogram .

AOENCY H e a l t h  and  S o c i a l  S e r v i c e s
o c t a l  A Economic A . s i  s t a n c e

PROGRAM fnr frm tTil

1 O  R E Q U E S T  F O R  N E W  

P O S I T I O N

„ m  A d u l t  S e r v i c e s

COMPONENT___________________
FY 83

• I

REVISE 0 
DATE



10
11
12
13

14

TYPE OF POSITION

F u l l - T i m e

TYPE OF EXPENDITURE

1
PERSONAL SERVICES: 
SALARY

BENEFITS

SBS

FIXED BEF’ ITS

2 9 . 6
779"
T7B"
7 T

TQT/ i  PERSONAL SERVICES 01
TRAVEL -£L
c o n t r a c t u a l OJ
COMMOOITItS IM
EQUIPMENT OA
OTv-FR

TOTAL COST

AMOUNT

3 7 . 5

-LJL
J L l.

j LL

is

J i ­
l l

JJL
IB
30

RECEIPT CODE

CONJlllUAIiQfl

rUNDINO SOURCE

FEORCPTS. <00?

GF MATCH. y * > l

GEN FUND ’ UU
l-A RCPTS. I ? 1'1
POM RCPTS I0 .’l

OTHER

41-1

FOR B » M  USE ORLY

h B

JUSTIFICATION:

P a s s a g e  o f  House B i l l  No. 854 would r e q u i r e  a d d i t i o n a l  
s t a f f  t o  im p lem en t  t h i s  p rogram .

a g e n c y ________ H e a l t h  and S o c i a l  S e r v i c e s

1 3 R E Q U E S T  F O R  N E W  

P O S I T I O N

_  PROGRAM.

BRU

COMPONENT.

Soda! S icononic Assistance

for ____

A d u l t  S e r v i c e s FY 83

m naimn
RCVISEO

OATE



10
11
17

13

14

IT

J l .10

POSITION TITLE

Social Wor^r
TYPE Or POSITION

M H . i m s -------

[s t a f f  M O N T ^ I l RP No.
La i 1

TYPE OF EXPENDITURE

PERSONAL SERVICES: 
SALARY

BENEFITS

SBS

FIXED BENEFITS

3 2 . 9
" T T
jL S L
2.1

TOTAL PERSONA.L.SERVICES 01
TRAVEL 02
CONTRACTUAL OJ

COMMODITIES IM

EQUIPMENT OS

other
TOTAL COST

PCN No.

RANGE/STEP
16/A

PRIORITY

BARG. UNIT.

GGU
LOCATION

K e tc h ik a n
FORM 12 PAGE/LINE

AMOUNT

J L 1
-Li.
- L L

JA-
.11 .

RECEIPT CODE FUNDING SOURCE

FED RCPTS,

GF MATCH.

GEN FUND I DPI

l - A R C m  1!?"'
PGM RCPTS >0?B

OTHER

A L A .

FOR B A M  USE ORLY

I  X l T T
Coi uttn no
H H i U c B l

JUSTIFICATION:

P a s s a g e  o f  House B i l l  No. 854 would r e q u i r e  a d d i t i o n a l  
s t a f f  t o  Implement  t h i s  p rog ram .

b o c I a T " i  Economic A s s i s t a n c e
agency H e a l t h  And S o c i a l  S e r v i c e s

1 3 R E Q U E S T  F O R  N E W  

P O S I T I O N

_  program _ f f l r_ t i ie J ienfcEALfo ju tL iL if ln -  

BRyA d u l t  S e r v i c e s _______________

COMPONENT____________________________ ____
FY 83

P.B* REVISED
DATE

I
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3007 Tu rn aga in  S t r e e t  
Anchorage , A la ska  99501 
A p r i l  5 ,  1982

R e p re s e n t a t i v e  M ichae l F . B e i rn e  
Pouch V MS 3100
Juneau , A la ska  99811

Dear R e p re s e n ta t ib e  B e i rn e :!r  - £■—I  s t r o n g l y  u rg e  p a s sag e  o f lyHB 85^y t t h e  L iv in g  Wi nd I  
hope you w i l l  s u p p o r t  t h i s l ^ g T s l a t i o n . -------

The use o f  l i f e  s u p p o r t  system s i s  a p e r s o n a l  m a t te r  and 
n o t  a d e c i s i o n  t o  be made by a d o c t o r .

I  am th e  c a p t a in  o f  my f a t e  . . . I  am the  m as te r  o f  
s o u l

S i n c e r e l y ,

D o ro th y  Z acott^y



1280  E a s t  1 7 th  *venue 
Anchorage , A la ska  99501 
A p r i l  6 ,  1982

tnP le a s e  p a s s  H B 8 5 4 ,  th e  L iv in g  W i l l ,  

d e c i s i o n  t o  be made by a d o c t o r .

T h i s  i s  no t a

S i n c e r e l y ,
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Legal Advances: Right to Die Legislation

Courts and the Dying P a tie n t .............................
Decision Making and the Incom petent Patient

Defining Death: ‘Brain Death' L aw s.................

Religious A ttitu d es ................................................

* 11
Model Bill: Discussion................. , , . F , .............
Ten R:oh t to Die Laws: Analysis and Comparison............................10
S tatu tory  C itations...................................................................................16
Landmarks of the Right to  Die M ovem en t........................................17
Chart Comparing Right to  Die L aw s....................................................18

III

Texts
Model B ill...............................................................................................23
Arkansas A ct..........
California Act
Idaho A c t ...............
Kansas Act . . . . . .
Nevada A c t  .
New Mexico A c t . .  
North Carolina Act
Oregon A c t ............
Texas A c t ...............
Washington A c t . . .

Published By 
SOCIETY FOR THE RIGHT TO DIE 

. 250 West 57th Street 
New York.N'tw York 10107 

(212) 246-6973

‘ n o d d y  d e c a y  i s  g l o o m y  i n  p r o s p e c t ,  

h u t  o f  a l l  h u m a n  c o n t e m p l a t i o n s  

t h e  m o s t  a b h o r r e n t  i s  b o d y  without m i n d

Thomas Jefferson

t ,
Medical capabilities to prolong life have increased dramatically 

in recent years. Artificially extending the lives of the terminally ill 
when there is no cure in sight can lead to a tragic confrontation 
between medical technology and the human needs of the dying 
patient.

R:ght-to-die laws arc a much-needed response to this confronta­
tion. * heir in tent is to establish and protect the individual's right to 
a dig; ificd death w ithout recourse to unnecessary, unw anted and 
undig] ificd medical treatm ent which serves only to prolong dying 
and cai se needless suffering. A second objective is to  free physicians 
and othei health care professionals from liability for honoring the 
patien t’s w r.tten directive.

These 'living will’ laws are a new form of legislation. The 
earliest — the California Natural Death Act — was signed in to  law in 
1976. Laws were passed in seven additional states in 1977: Arkansas, 
Idaho, Nevada, New Mexico, North Carolina, Oregon and Texas. Two 
more laws, in Kansas and Washington, were enacted in 1979.

The ten statutes arc an extension of the individual’s right of 
informed consent. The right to refuse trcaltr n t is a recognized legal 
principle, but the dying patient is frequently unable lo exercise that 
right. Moreover, the problem is com pounded when cessation of cer­
tain proccduics will probably result in death. The implications of 
“pulling the plug” on terminally ill patients cause concern to even 
the most compassionate of doctors, especially if the patient is unable 
to communicate his or her wishes.

There has been a definite movement away from icuving trea t­
ment decisions solely in the hands of tire physician. Fear of long 
agonizing dying has prom pted thousands to protect themselves in 
advance by executing “ Living Will” documents. Right ‘o-dic laws 
give legal recognition to such docum ents.

KEY POINTS OF LAWS

Each law presently enacted legally recognizes the right of a 
com petent adult to refuse life-prolonging procedures if that adult is 
terminally ill.While not identical, they do contain certain basic 
similarities to  provide necessary legal guidelines:

•  Lach provides the means for people to establish in advance that 
they do not want “heroic” measures used to nrolonr dvim». This



prior refusal is in the form of a w ritten docum ent, which must he 
signed and witnessed.

• The laws give im munity to the physician who acts in accordance 
with this document and to  health professionals who act under the 
physician’s direction.

•  These laws require medical confirmation of the patien t’s terminal 
condition. Thus, while the patien t’s role is stret jthcncd, the phy­
sician’s role is not diminished. The laws make clear that it is the 
physician who has die com petence to  know w hether the patient 
is in a hopeless and irreversible terminal condition.

• The patien t’s directive is binding upon die physician in all states 
except Nevada and North Carolina. However, in four states — 
CaT'arnia, Idaho, Oregon and Texas -  the directive is binding 
only if it is executed or re-^xeculed after the diagnosis of a termi­
nal condition. (Even if the docum ent is non-binding, it is im por­
tant evidence to advise die physician of the patien t’s wishes. In

.add ition , it provides legal im munity for the physician who acts 
in accordance w .’h its directions.)

RESULTS OF LEGISLATION

Experience with enacted legisladon is significant, according to 
Sidney D. Rosoff, president of the Society for the Right to Die. 
’T here  has been no litigation as a rc.ult of legislation; fears of 
abuse have proved groundless. Overall, legislation has focused on 
appropriate and inappropriate application of medical technology; to 
clarify die rights of the terminally ill to refuse treatm ent; to set forth 
guidelines for physicians icgarding die term ination of lifc-support 
systems; to ease cmodonal anguish for families and physicians over 
w hether heroic measures should be employed.

“Moreover, we have seen significant advances in improving on 
California's pioneering law. The most recent statutes draw largely 
from the best of previous Icg^lation. The 1979 Kansas law can be 
considered the best of the laws enacted to date.”

IMPLEMENTATION OF LAWS

A striking deficiency common in all states with right-to-die 
laws is that none of the ten states created any formal procedures to 
inform residents of dicir new rights and how to secure them. No 
central source was established ir any state to provide the appropriate 
documents and guidelines for th ir use.

Hospital associations and medical societies have si ;ht to 
educate their members at to the implications of the new statu tes, but 
the public has been left singularly uninfum  c J . The public it either

unaware that there is a law or it docs not know where to get the 
proper forms. Public demand was evidenced by the response to  a 
nationally syndicated "Dear A bby” column (August, 1980) telling 
readers about the ten states with "living w ill" laws. Following its 
publication, the Society for the Right to Die received some 30,000 
requests for documents.

THE COURTS AND THE DYING PATIENT

Beginning in 1975, a num ber of right-to-die eases have been 
cccidcd in the courts; the Quinlan ease in New Jersey, the Saikewicz 
and Spring cases in Massachusetts, Use Perlinutter ease in Florida, the 
Brother Fox ease in New York and the Scvems case in Delaware.1 
While opinions li* ; generally upheld the right to  have treatm ent 
term inated, the eases have no t been distinguished by a speedy 
resolution of the issues.

The em otion’ . cost to families of these protracted legal battles 
is inertim ablc. T c financial costs can be measured. Father Philip 
Eichner, a petitioner in a New York court ease brought on behalf of 
Brother Joseph Fox, an 83-ycar-old com atose oatient being m ain­
tained on a respirator, asked: "Who can afford all these doctors, 
lawyers and court procedures wnich serve to put the average family 
in a bind?’”  Financial costs came to S87,000 in hospital bill, for five 
months of intensive care lo maintain the patien t’s vegetative exis­
tence and an additional $20,000 in legal fees.

When uic Scvems ease had been in the 1 la ware courts for ten 
months, an editorial in a leading Delaware newspaper com m ented: 
’*. . . the legal process is taking an em otional and financial toll . . . 
It is the absence of public policy on these m atters which has placed 
the Scvems case in the courts.’”

Most o f the cases which have come before the courts have in­
volved incom petent patients. The courts have been far from un- 
aniinous as to  possible candidates to  ma .5 cnd-of-lifc decisions on 
behalf of such patients. The list includes the ittcnding physician, the 
patient's next-of-kin or entire family, a hospital com m ittee, the 
court, a court-appointed guardian and com binations of these decision- 
mukcrs.

1. Fail Shetli wit trading tain are available from the Sanely for the Right 
to Die.

2. John J. Parkt. S.J. '’Court Intervention and the Uimunitian of Palmin' Right!! the Care of Pmther Jatefdi FoK."Ntw inglaml Journal of Alrdmne. Otiabtr 9, Into.
5. Delay I Jw.if 7oil in a Living Death." Itihnmglan S'eun Journal, Otiabtr 

5, J9S0.



The New York Appellate court in the Brother Fox eas* emulated 
Massachusetts in decreeing that decisions "m ust reside with the 
judicial process and the judicial process a lone."T he New York rou rt 
established a complicated set of procedures to be followed before 
life-sustaining measures could be withdrawn from a terminally ill 
patient in a persistent vegetative state: 1) certification of the patient's 
condition by the attending physician; 2) confirm ation of the progno­
sis by a hospital com mittee of at least three physicians; 3) applica­
tion to the court; 4) appointm ent of a guardian ad litem; 5) notifies, 
tion o f the attorney general and district attorney who may then 
select additional physicians to  examine the patient. These procedures 
probably require the participation of a minimum of four to six physi­
cians, five attorneys and one judge before permission can be given 
to withdraw life-support system t. The ceding o f decision-making 
responsibility to courts is viewed by many us an intrusion into the 
privacy relationship of patient/fam ily and physician.

V t
Court opinions are now recognizing the necessity for state 

legislatures to address this sensitive issue. In 1980, justices in three 
right-to-die cases stressed the need for legislative action to establish 
d ear legal guidelines:

The Florida Supreme Court: . .  the issue . . .  is not
one which is well-suited for resolution in an advetsary 
judicial proceeding. It is the type issue which is more 
suitably addressed in the legislative forum. (SaU v 
Perlmulter, January, 1980.)

The New York Supreme Court, Appellate Division:
" . . .  an act of the New York legislature would . . .  be 
most welcome and appropriate. No une seriously doubts 
that the legislature has far greater capabilities to gather 
releviM data and lo  elicit expressions of pcriineni 
opinion on the issues a t hand. (Eichner r. Dillon,
March, 1980.)

The Delaware Supreme Court: " . . . we earnestly invite 
the prom pt attention of the General Assembly . . .  with 
the hope that it will enact a comprehensive State policy 
governing these n u t lc n  which arc, in the words uf 
Quinlan, of 'transcendent im portance.' "  In re Sevenu , 
September, 1580.

4

LEGISLATION AND THE INCOMPETENT PATIENT

In the ten states where right-to-die legislation lias been enacted 
the physician and family become instructed agents to  follow the 
patient's prior directions. Their legal doct .nents, exec"ted while the 
declarant is com petent, direct that the patient's wishes be honored 
by family and physician "in the absence of the ability to give direc­
tions regarding the use of life-sustaining procedures."

A different approach is incorporated into a bill in troduced in 
the Michigan lcgislatute which would permit any adult to  confer 
dccision-maki ig powers on someone designated in advance. The 
Michigan Medical Treatm ent Decision Act establishes guidelines for 
an individual to appoint a proxy by using "An A ppointm ent of 
Agent” form contained in the proposed act.

Dr. Arnold Reiman endorsed the proxy concept in mi editorial 
in the <Vew England Journal o f  Medicine (May 31, 1979): "The 
dilemma of decision making for incom petent patients who are in­
curable is no t easily ,csoIvcd, but of all the suggested solutions the 
proxy chosen in advance by the patient seems best — far better, I 
am sure, than having decisions by a judge or even a family member 
when there has been no prior expression of confidence in that per­
son by the patien t."

There is little question that a personally appointed proxy can be 
a valuable adjunct in making choices and interpreting differences 
should the need arise. A flexible law should offer the double p ro tec­
tion of directive and proxy by permitting the declar.int's appoin t­
ment of a proxy as part of the dccliralion form. For exam ple, an 
optional provision could state:

In the absence of my ability to give directions regarding the 
use of life-sustaining procedures, I wilfully and voluntarily
ap p o in t________________________ to accept or refuse medical
treatm ent on my behalf and in my interest. I understand that 
if I have not filled in any name in this section, this directive 
will be given effect should the appropriate circumstances 
arise."

%

Decision-making questions grow more complicated when an 
incompetent patient has nut previously docum ented bit or her direc­
tions. Two states -  Arkritsas and North Carolina -  address this 
circumstance in their laws. A third — New Mexico — affords protec­
tion for the tcrminjlly.il! m inor. All three laws uphold the decision­
making rote of family members following appropriate medical con­
firmation uf the patient's condition.



The North Carolina statute sett forth "Procedure* for natural 
death in the absence of a dechration. ' It establishes rigid medical 
criteria in defining when these procedures would applv: the patient 
must be in a terminal, incurable and irreversible condition; he or she 
must be comatose with no reasonable possibility of returning to  a 
cognitive sapient state and a vital function must be sustained by 
"extraordinary means." Confirmation must be made by a majority 
of a committee of three physicians. Request for discontinuance of a 
lifc-support system can be made by the person’s spouse, a guardian 
of the person or by a majority of relatives of the first degree.

Arkansas law permits specified family members to execute a 
docum ent on behalf of a minor or an adul: when two physicians have 
certified that "extraordinary means would have to be utilized to  pro­
long life" and when the patient is "physically or mentally unable to  
execute or is otherwise incapgciutcd from executing a docum ent."

New Mexico has set guidelines \o  permit family members to act 
on behalf of a terminally ill minor, after certificate  . f a terminal 
illness by two physicians, unless there is "contrary in< - ion" by the 
patient or a family member. A petition for discontinuance of 
"maintenance medical trea tm ent" must **e certified by the slate 
district court.

Although right-to-die laws encourage the execution of legally 
binding documents which would prevail in the event a dying patient 
is unable to participate in treatm ent decisions, there will always be 
circumstances in which no prior docum ent exists. Substituted judg­
m ent in cases where the patient ha* no t clearly set forth his or her 
wishes in advance raises the question of who should make the 
decision.

The New Jersey court in the Quinlan case vested decision­
making i i  the family, in consultation with the attending physician 
and a hospital "Ethics Com m ittee." Legislature* which have ad­
dressed the problem have placed confidence in the family as advised 
by one or more physicians to  define the options.

N orth Carolina’s requirement fur confirmation o f prognosis by 
a committee of three physician* could be useful in the event o f 
differences of opinion. Recourse to  the courts is always available in 
the rare circumstances where the statutory procedures do not suffice.

DEFINING DEATH

For 200 years, according to  accepted common law definition, life 
exists as long as breathing continues and the heart beats. Modem life- 
support systems have made it possible fur cardiac and respiratory 
activity to be artificially maintained even when the brain hat ceased 
to  function.

In 1970, Kansas became the first state 10 enat a statu tory  defini­
tion of death, which provides that determination o f death includes 
irreversible cessation of brain function. At the present time, 2G states 
have "brain death" laws.*

The President's Commission for the Study of Ethical Problems in 
Medicine and Biomedical and Behavioral Research has prepared a 
comprehensive report on "Medical, Legal and Ethical Issues in the 
Determination o f D eath." In May, 1980 the Commission's Execurivc 
Director m et with representatives of the American Bar Association, 
the American Medical Association and the National Conference of 
Commissioners on Uniform State Laws. They arrived at the following 
proposed Uniform Determination of Death Act:

An individual who has sustained either (1) irreversible 
cessation of circulatory and respiratory functions, or («) 
irreversible cessation of all functions of the entire brain, 
including the brain stem, is dead. A determ ination of 
death m utt be made in accordance with accepted 
mcdicai standards.

The proposed Act and "brain death" lawi in general do no t apply 
to patients in a persistent vegetative state, for example, Karen Quinlan 
who hat been in a coma since April, 1975 but who possesses some 
brain activity.

The brain consists of three parts: the stem which controls func­
tions of the heart and lungs; the m idbrair in which em otional con­
trols arc centered and the cerebrum or "hum an" brain — the center 
which determines personhood and which distinguishes man from sub­
human animals. F.vcn though the cerebral cortex may be so impaired 
that there is no possibility of • return to  consciousness, enough brain 
stem function could be retained to peim il breathing and heartbe- 
without t le aid o f a respirator. O ther artificial supports w ou!r 
probably be required, such as naso-gastric feedings and antibiotics, 
and a person xould be kept "alive" biologically for some time w ith­
out the possibility of ever te trrn ing  to  consciousness.

Many observers see the need to address the question o f cerebral 
death and w hether there it a moral obligation to keep such patients 
alive bod ii/ svhen there it no  possibility of a return to  personhood.

* Alafcu ». Alaska. A’kuuai.  C s s M d in i ,  Caiifenis, IImmU. Cro«pa. Hawaii.
Ida**. IIImws, laws, K o u i .  l a v s u M ,  Mtrylenj. k lx M p i . klaatina. Nevada. 
New kleska. NaaiX Caiahna. Oil-Kama. Orega*. T « w u . f .  Tesat. Virjia.*, 
Wall Vtrpaia and Wyamxtf



Winn RELIGIOUS SUPPORT shown

* • •
In a 1957 address, Pope Pius XI! distinguished bctwe-n 

"ord inary" and "extraordinary" means, stating that it is unnecessary 
to use extraordinary means to prolong life when recovery is no longer 
possible. In a further expansion of this principle, a statem ent from a 
1974 U.S. Catholic Conference Document defines "extraordinary" as 
"all medicines, treatments and operations which cannot be obtained 
or used w ithout excessive pain, expense or inconveniences or which, 
if used, would not offer reasonable hope of benefit."

The New Jersey Catholic Conference applied the teachings of 
the Catholic Church in an Atmcur curiae brief in the Karen Quinlan 
case, requesting tl»c discontinuance of extraordinary means which 
were being used lo sustain her. T he  position of the Church was also 
the basis of a petition by a Catholic priest seeking court permission 
for removal of a respirator from a member of a Catholic order who 
was comatose and who, according to  medical advice, could not 
recover.

In 1980, the Vatican issued an eight-page "Declaration on 
Euthanasia" discussing problems arising from the use of m odem  life- 
support procedures. The docum - t  stated that a patient is perm itted 
to refuse "form s of treatm ent tha t would only secure a precarious 
and burdensome prolongation of life."

A recent Harris survey indicated agreement of iLrcc major 
religious gruups that a terminal patient should be allowrd to die 
when no cure is in sight: Protestants 76%, Jews 75%, Catholics 70%. 
In Use 1979 legislative sets.on, the Massachusetts C tuncil o f Churches 
supported the Massachusetts s.^M-to-die bill; three major church 
groups of South Carolina are on tw«.ord in support of legislation in 
that state; the Michigan Council of Churches joined the Michigan 
State Medical Society and 20 other groups in endorsing the Michigan 
Medical Treatment Decision Act.

At hearings in Massachusetts, a Congregational minister, the 
Rev. Kenneth B. Wentxcl said, "All churches stand forthrightly 
behind the (patient's) right to freedom of choice and peace of mind, 
such broad support being to  nobly articulated hy Pope Pius XI! in 
1957 . . .  But I do not have the final authority  to insure that right. 
N either docs his church. Nor his family. Nor docs hit doctur. For he 
will probably die in an institutional setting where death is seen as a 
technological failure, nut as a significant natural event."

The extent of support fur right-to-dic legislation is indicative o f 
the strong desire to ensure self-determination in the dying process.

TEN LAWS AND A MODEL BILL

F o l i o  w in g  Is a n  a n a ly sis  o f  th e  p r in c ip a l fea tu re s  o f  e n a c te d  

le g is la tio n  a n d  a  d is c u s s io n  o f  a  M o d e l  B i l l .

••

The YLS Model Bill was drafted in 1978 at the Yale School of 
Law in a Legislative Services Project sponsored by the Society for the 
Right to Die. Of the ten laws enacted to  date, the Kansas statute 
(1979) m ost closely resembles the Model Bill.

It provides for an easily administered system of patient election 
secured by means of a docum ent which can be executed at any time. 
A suggested form is included giving instructions to  w ithhold or w ith­
draw li ff-sustaining procedures in the evens r?  a terminal condition 
as certified by two physicians. The bill makes clear that wishes ex­
pressed while the declarant is com petent and never disavowed should 
remain valid in the event the declarant is no longer able to  partici­
pate in medical treatm ent decisions. Provision is made for retraction 
by means o f simple revocation procedures.

Although a declaration form is included in the bill, the docu­
ment need only be followed "substantially ," thereby perm itting in­
sertion o f additional pcrsonalixcd directions or stipulaticns and 
allowing choices in areas where individuals may differ as to w hat, 
they want or d o n 't want at the end of their lives. The bill would also 
permit the declarant designate a proxy. To protect the docum ent's 
over-all validity such additions are severable.

The physician, while bound by standards of due care, is p ro­
tected from civil and criminal liability for follosving a valid docu­
ment. The obligations of the phyticia t are clearly stated. It is his 
responsibility to  follosv the terms of the election in the same manner 
as an informed consent situation or to  have the patient transferred 
to the care uf another physician.

Although the bill does not contain a specific provision regarding 
withdrawal of lira tm en t from minors, as does the New Mexico law, 
it docs rccogQuc the need for protection o f the terminally ill m inor. 
Thus, in the section which refers to com petency the legislation states 
that "age u f itself shall not be a bar to a determination of com ­
petency. "  A formal statement by a minor would serve at evidentiary 
evidence and would have advisory effect rather than directive effrct.

Provisions are included to  prevent abuse. For example, no one 
is required to  sign a directive as a condition for receiving medical 
care; penalties arc provided for forging a docum ent or concealing 
knowledge uf a revocation; witnesses to  Use docum ent cannot stand 
to gain from the declarant's estate.



ARKANSAS

The Arkansas law (1977) omits many provisions usually con* 
taincd in right-to-die legislation; on the other hand, its potential 
applicability is more comprehensive than any of the other statutes. 
It is one o f two right-to-die laws which permits execution of a docu­
ment on behalf of a terminally ill minor. (See New Mexico.) !t also 
permits such action lo be taken on behalf of an incompetent adult 
or someone otherwise unable to  execute such a document on his or 
her own behalf.

Under Arkansas law, a person may state in writing an ad n n ce  
refusal of "artificial, extraordinary, extreme or radical medical or 
surgical meant or procedures calculated to  prolong his life. . 
Alternatively, he may request in writing that "extraordinary m eans" 
be used to  "prolong life to  thg extent possible."

An individual indicates his 01* her choices as to treatm ent by 
means of a docum ent which may be executed at any time. The docu­
ment is drawn up with the same ftrm alities as a will of property, 
requiring two witnesses and notarization.

The law contains no specific or suggested document form to be 
followed nor does it contain any provision for revocation of the 
document. Unlike other right-to-die laws, it contains no provision 
requiring physician certification of a terminal illness cxcep* when 
termination of treatm ent is requested on behalf of another.

Family members specified in the law or a legally appointed 
guardian can execute a docum ent on behalf of a minor or an incom­
petent adult but only after written certification by two physicians 
that "extraordinary means would have to be utilized 10 prolong life."

CALIFORNIA

The California Natural Death Act (1976) is the nation's first 
right-to-die bw . At such, it represented a construct •< step toward 
establirhmg the light of tKc individual to determine the quality, 
time and dignity of hit or her death. It it by no means a perfect piece 
of legislation. The history of its enactment it an example of legisla­
tive compromise and amendment and the law suilcrr ' from restric­
tions and limitations which were imposed.

A principal drawback of the California b w  is that the pro­
se ibed document is not legally binding unless it lias been executed, 
t re-cxccutrd 14 days after the diagnosis uf a terminal condition.
1. the directive is executed prior to  this lime it is left m  the physician 
to decide "whether the to u lity  of circumstances . .  .ju s tify  effec­
tuating the directive." Is is also left to  tlic physician to  ilc ter mine the 
validity of the patient's directive. The directive has a five-year expira­
tion date. The need to continue to  re-exccotc tin document is an

unreasonable requirem ent considering the case with which the direc­
tive can he revoked under the law.

The simple and direct in tent of the act can be understood by 
reading its preamble which sets forth the rationale of the law: the 
need to protect individual autonom y because of "considerable un ­
certainty . . .  as to legality of term inating life-sustaining procedures 
when the patient has evidenced a desire that such procedures be 
withheld or w ithdraw n."

The individual’s right is secured by means of a written directive, 
which must be in the form set ou t in the law. Guidelines arc provided 
so that the physician, hospital, nurses and others involved in the 
patient's care can obey the directive w ithout fear of liability.

Any California citizen over the age of 18 can execute the 
"Directive to Physicians" which instructs the attending physician to 
withdraw or w ithhold life-suitaining procedures in the event of a 
terminal condition and when death is "im m inent," an unclear deter­
minant which could be interpreted as hours, days, weeks or m onths.

Witnesses to the docum ent cannot be family members, heirs 
or personnel connected with the attending physician or attached to 
the patient's health facility.

A phy.ician's failure to com ply with the directive o f a 
"qualified" patient will be deemed unprofessional conduct unlrss 
he takes all steps necessary to  transfer the patient to another physi­
cian who will effectuate the directive.

IDAHO

Idaho's / c t  Relating to the Right to  Die (1977) is similar in 
many respects to  Use California Natural Death Act. It rccrgnizes 
that an adult hz* the riglu to execute a written directive insuucting 
his physician ti« w ithhold or withdraw life-sustaining procedures 
when such a person is in a terminal condition. The directive, which 
has a five-year expiration date, is legally binding only if executed 
after an individual has been diagnosed as having a terminal condi­
tion. Provisions regarding revocation procedures, im munity for 
health care personnel and insurance coverage are the same as Califor­
nia's law. *•

Idaho's law differs from the California Natural Death Act as 
followi:

• Its directive becomes operative only when a patient it com a­
tose or otherwise unable to com municate with his physician.

•  The directive requires notarization.
• Diagnosis of a terminal condition it by the attending physi­

cian only, with no second opinion required.
•  There is n r  waiting period after the diagnosis of a terminal 

condition before a legally binding docum ent can be executed.



•  Tltc physician is not required to  determine the validity of the 
directive.

•  The physician is not required to transfer a patient if he does 
no t with to  comply with the padem 's directive.

• The Idaho law contains no penalties for forgery or destruc­
tion of a declarant’s docum ent or for concealment of a revocation.

•  The Idaho law does not contain California’s exclusion of 
coverage o f a dying woman, who is pregnant, nor does it contain 
special witnessing provisions for nursing home patients.

KANSAS

The Kansas law, e n a c te d ^  1979, rep'-cscnts the most effective 
legislation enacted to date, closely rcremb’ing the Model Hill.

Kansas is now one of four stated w 'lich recognizes tha t a person 
in good health can execute, in advance, a legally binding directive to 
be honored when the declarant beer mes terminally ill. The other 
states are Arkansas, New Mexico and Washington. Tins contrasts with 
California-style legisla':on (California, Idaho, Oregon and Texas) in 
which the directive is legally binding only if executed after the 
diagnosis of a terminal condition. It also contrasts with laws in 
Nevada and North Carolina where documents are advisory to the 
physician regardless of when they are executed.

Kansas law permits the same flexibility as docs the Model Bill: 
it contains a document form but allowance is made for personalized 
instructions. The docum ent must be dated, signed and witnessed. 
Excluded as witnesses are relatives, anyone who might benefit 
financially from the declarant’s death and anyone financially respon­
sible for the declarant’s medical care. Should the declarant be in­
capable of signing a docum ent, permission is granted to another 
person to  sign the document in the declarant’s presence and at the 
declarant’s direction.

The patient is given the responsibility uf notifying the physician 
of the xistcncc o f a legal docum ent. The physician is then required 
to make it a part of the declarant’s medical records. ’Hie physician is 
held legally responsible to  act in accordance with the declaration or 
to arrange transfer of the patient to another phy ician. There is clear 
provision that no “ presum ption" can he inferred regarding the in­
dividual who has not executed a docum ent, thereby protecting 
existing rights.

The Kansas law avoids most o f the restrict^**- features of the 
California Natural Death A ct. For example, as stated above, the 
declaration is legally binding whenever it is executed. There is no 
expiration date for the declaration so that it remains in effect unless 
revoked. The physician is no t required to determine the validity of

the declaration. It docs not contain the determ inant in the California 
Natural Death Act that medical procedures can be withdrawn only 
when “ death is Im m inent."

NEVADA

Nevada's law (1977) sets forth a procedure whereby an adult 
executes a docum ent requesting cessation of life-sustaining pro­
cedures when terminal, comatose or "otherw ise incapable o f com ­
municating with h is . . .  physician."

The directive is never legally binding on the physician, who is 
required only to “give weight” to it bu t may also consider “ other 
factors," which arc unspecified.

The "Directive to Physicians" contained in the law states: "If 
is my intention that this directive be honored by m y family and 
attending physician as the final expression of m y legal right to refuse 
medical or surgical treatm ent and to  accept the consequences of :ny 
refusal." Section 12 of the law states that if a terminal patient be­
comes comatose or incapable of communicating "the physician shall 
give weight to the declaration as evidence of the patient's direc­
tions . . . but may also consider other factors in determining w hether 
the circumstances warrant following the directions."

The law contains a suggested docum ent form. Im m unity from 
criminal and civil liability is piovidcd for the physician and other 
medical personnel who follow the w ritten directions of the patient.

The docum ent must be witnessed, and Nevada law excludes the 
same categories of witnesses as docs California. The law contains p ro­
vision for revocation of the docum ent as well as penalties for its 
falsification or forgery.

NEW MEXICO

The New Mexico "R ight to Die A ct"  is a simple, well-drafted 
law. It is more comprehensive than most of the other statutes, how- 
evei, in that it permits a docum ent to be executed on behalf of a 
terminally iU minor by t  family member under a careful system of 
safegu;-' Is, including provision for contrary indication by the minor 
and the need for court certification of the docum ent.

It protects adults by providing that an individual of sound mind, 
having reached the age of m ajority, may execute a docum ent d irect­
ing that if ic is ever certified by two physicians as suffering from a 
terminal Incst then "m aintenance medical treatm ent shall not be 
utilized for the prolongation of I *t life."

A physician who relics on die document and withholds trea t­
ment is "presum ed to be acting in good faith" and is granted im-



m unlty for acting in accordance with the provisions of the law unless 
it is proved that he violated "reasonable professional care and 
judgm ent."

The law contains no docum ent form. An individual can draw up 
his or her own statem ent, which must be witnessed and notarized. 
The document can be revoked by destruction or "contrary 
indication."

The section on terminally ill minors sets forth die following 
procedures: 1) certification of -  minor’s terminal condition by two 
physicians; 2) execution o f a docum ent on behalf of the minor by 
parent, guardian or adult spouse unless thrre is contrary indication 
by the minor or opposition by any of the above family members; 3) 
petition to the district court to certify the docum ent. An evidentiary 
hearing may be held but is not*required.

V f

NORTH CAROLINA

The North Carolina statu te , enacted in 1977 and am ended in 
1979, was proposed as the result of a two-year study by the General 
Statutes Commission. It is the only law which combines "natural 
death’’ and "brain death" in a single statute. It also establishes pro­
cedures to protect the irreversibly comatose patient who has not 
executed any prior declaration.

'Hie North Carolina law contains a suggested declaration form 
which ‘‘authorizes’’ a physician to withhold or Discontinue "ex tra­
ordinary’’ means in the event of a terminal and incurable condition. 
The declaration must be signed, witnessed and certified by a notary 
public or clerk of the Superior Court.

North Carolina and Nevada are the only states where the phy­
sician is given discretion to  interpret the patient’s written dictates. 
'Hie law slates that llic attending physician may rely upon an ap ­
propriate declaration to w ithhold or discontinue "extraordinary 
means" and is protected from criminal or civil liability for doing so. 
'Confirmation of die declarant’s condition by a second physician is 
required.

"Procedures for Natural Death in the Absence of a D eclaration" 
pennits family members to request cessation o f extraordinary trea t­
ment of a patient who is comatose with no "reasonable possibility" 
of a return to n cognitive sapient state. The patient's condition must 
be "term inal," "incurable" and "irreversible" as confirm ed by a 
majority of a committee of three physicians.

Those who can request the discontinuance of such measures arc 
a spouse, a guardian or a m ajority of relatives o f the first degree, in 
that order. If none of these arc available it may be discontinued at 
the discretion of the attending physician.

Only North Carolina and Arkansas permit action to be taken by 
another on behalf of a incom petent adult patient.The North Carolina 
law, however, specifically addresses the problem of those patients, 
such as Karen Quinlan, who are in a persistent vegetative state, and 
the law only provides for the discontinuance of "extraordinary 
means." Presumably this would no t include such maintenance 
measures as artificial feeding.

The N orth Carolina law contains a statutory definition of death 
which recognizes irreversible cessation of total brain function ("brain 
death") as a basis for such determ ination.

OREGON

Oregon's "A ct Relating to  the Right to Die”  (1977) parallels 
the California Natural Death Act in m ost respects. The law contains 
a specific directive which m ust be used. An adult can execute the 
directive only on his own behalf. The directive is legally binding only 
when executed 14 days after the diagnosis o f a terminal condition. 
The directive expires in five years.

The Oregon Law differs from California’s as follows:
• It is no t incum bent upon the physician to  determine the 

validity o f the directive. The directive is "valid on its face."
•  There is no provision making the statute inapplicable to 

pregnant women.
•  The Oregon law requires that the physician make a "reason­

able effo rt"  to transfer a qualified patient in the event that he feels 
unable to com ply with the wishes set forth in a directive signed by 
the patient. There is no penalty for failure to do so.

TEXAS

The Texas "Natural Death A ct" (1977) follow’s the California 
model. In 1979, the Texas legislature adopted two amendments 
proposed by Rep. Robert Bush: 1) to eliminate the five-year lim ita­
tion on the effective duration of its "Directive to Physicians." 2) 
deletion of the ,4-day waiting period after diagnosis of a terminal 
condition before a declarant could execute a binding directive.

Senator Ray Farabce, sponsor «f the Texas Natural Death A ct, 
and the Texas Medical Association have taken active measures to 
inform Texas residents of their rights under the law and to  publicize 
and distribute its Directive lo Physicians. It is Senator Kara bee's 
opinion that the concepts tnbodicd in the taw have been broadly 
accepted bu t further improvements and simplifications could make 
it more effective.



W A S H I N G T O N

The Washington Natural Dc«ih A ct, sponsored by 20 state 
representatives and enacted in 1979, is a modification of the Califor- 
nia Natural Death Act. It has effectively eliminated most of the un ­
necessary restrictions contained in die California statu te.

Washington’s “ Directive to Physicians'* is legally binding when­
ever it is executed. A directive m ust follow “essentially”  the form 
contained in the law but may also include other specific directions. 
Physicians and other health care professionals arc protected from 
liability complying with the directive after confirmation of a te r­
minal condition by two physicians. If a physician refuses to effec­
tuate the directive, he must make a “good faith effo rt"  to transfer 
the qualified patient to another physician but faces no penalty for 
failure to  do so. v  V

The Washington law retains an unfortunate requirem ent from 
its California model: medical procedures can be withheld or w ith­
drawn only when “death is im m inent.”  This is a vague time factor 
and subject to a wide latitude of interpretation. It leaves considerable 
discretion as to the appropriate time for stopping some or all life- 
prolonging treatm ent because it is left to the judgm ent of the a ttend ­
ing physician to determine when death is "im m inent.”

S tatutory Citations for Right-to-Dic Laws

Arkansas Act 879
Ark. Stit. Ann. (1977 Supp.) Sut. 82-3801 et seq.

California Natural Death Act (A.D. 3060)
Cal.Stat. 1976.Chapt. 1439,Code §
Health and Safety, § 7185 rr ie</- 

Idaho Natural Death Act (S.8 . 1164)
Idaho Code 39-4501 et seq.

Kansas SctM't Dill 99
K.S.A.6 : 128,101-109(1979 Supp.)

Nevada Assembly Dill 8
Nev. Rev. Stat. § 449.540 et teq.

New Mexico Right to Die Act (S.P 16)
N.M. Stat. Ann. (1977 Supp ) 9 12-35-1 et seq.

North Carolina Right lo Natural Death (S.B. 504)
N.C. Cen. Stat. 90-320 et teq.

Oregon Act “Rights with Respect to Terminal Illness" (S.8.438) 
Or. Rev. Stat. g 97.050etseq.

Teaas Natural Death Act (S.D. 148)
Vernon’s Ann. CW. St. Art. 4J90h $ I :iteq.

Wa Ington Natural Death Act (II.B. 264)
^  ^  ■. • *  • • • * %  ( i a a ,  #1 a m  \

m a t

OF

1954 -  Dr. Joseph Fletcher, theologian and biomedical ethicist, 
forced in to  the open a series of ethical issues surrounding medical 
carc with his book Morals and Medicine, published in 1954. It 
dealt with the individual's freedom of action in a num ber of 
crucial decisions over life nd death, among them human initiative 
in death and dying.

1957 -  Address of Pope Pius XII distinguishing between "ord inary” 
and "extraordinary" means stating that it is unnecessary to use 
extraordinary means to prolong life when recovery is no longer 
possible

19G7 -  Luis Kutner, a Chicago attorney, chairman of World Habeas 
Corpus, suggested a Living Will as a tangible way by which an 
individual could make his wishes known concerning his own dying.

1968 — Dr. Walter Sackett, a Florida legislator, introduced the first 
bill to  make the Living Wil. a legally binding docum ent.

1973 — Hearings on "Death with’ D ignity" before U.S. Senate Com­
m ittee on Aging, chaired by Senator Frank Church.

1973 — /  merican Hospital Association Patients Dill o f  High is ap­
proved; meluded right of informed .onsent and right to  refuse 
treatm ent.

1975 — Publication of first Legislative Manual by the Society for the 
Right to Die; published and analyzed ten “ death with dignity" 
bills introduced in state legislatures up to that time.

1976 — New Jersey Supreme Court decision in Quinlan established 
that the privilege of choosing death, in certain circumstances, 
takes precedence over the duty of the state to preserve life.

1976 -  California Natural Death Act signeu into law.
1977 — Laws passed in Arkansas, Idaho, Nevada, New Mexico, North 

Carolina, Oregon, Texas. Kight-to-uic bills introduced in 42 states.
1978 — YLS Model Dili drafted by Yale law students as part of a 

Yale Legislative Services project, undertaken in conjunction with 
the Society for the Riglu to Die.

1979 — Washington enacts Natural Death Act (ILB. 264), sponsored 
hy 20 legislators. Kansas enacts Senate Bill 99, which closely 
resembles the Model Bill.

1980 — World Federation of Right to Die Societies formed a t O xford, 
England. Sidney D. Rotoff, president o f U.S. Society, elected 
preridrn t.

1980 — V atican’s “ Declaration on Euthanasia" re-affirms tha t dying 
need not be prolonged by “ burdensom e" life-support systems.

1990 — Florida becomes 26Ui state to  enact “ brain death" legislation.
1980 — Opinions t>y state supreme courts in right-to-dic cases in­

creased to  four as Florida and Delaware join New Jersey and



Comparison of Rlght to Die Laws
Atkantet ACT *79 

Mart i.. 1977
California A.11. >,A0 

September, I97A
Tut* Natural Death Art

N rpntt • Prrmlta an Individual lo  “ fequett 
ot refute in writing. . .  procedure* 
calculated to prolong hit lift.**

To recognire the fit hi o f 
adult perron to make a written 
dirrrttoe tnatructing phytic iatt 
lo  withheld or withdraw life- 
ruturning ptocedurea in a«ent 
o f terminal condition.

hke >f#jr f / f ' l  • Any aduli. AIM permit! a proxy 
to execute document on hehalf o f 
mtnrn or incompetent.

Any adult pcrton.

y/«w 19 t i f f i Veto m iry earrktlon o f a doru* 
mrm -mulring two witnetvrt 
and notaiUallo d 'o i m ln ' a 
and tor om pa lent dwumfm 
ran hr executed tot aprcifird 
family m ra b tn

Voluntary execution of 
nirrvitot 10 PhytKun. legally 
handing wlttn executed 14 day* 
after dta«notat o f terminal com 
dition; othetwite it it edetaury.

h  Farm h t t o f t i f No Vet.

fom ^ h t ln  o f
f i t c u  lit*

At with a will o f ptoprriy. two 
•  tmrtwi and nouruaiion of 
document

Diraettoa require* 2 oitnrttei 
not related, not ant Hied to eitate 
nor in employ o f phytKian. Matt 
he n ade part o f paiirni't mrJn.il 
record.

/few iM f  U 
Docum*nt I f f t t lU t '

In fo rrt unlett revoked. 5 yeaft

M n  Aen Ow m o t i 
I w m *

i imprarira except lo 
ii na fwraon’i itrki lo  “ die 
wiih dignity

11 Or*nfkai.on o f aetmuul 
rondttaon hy 2 phy** taut; 21 
attrndmg phytarrin motr date*- 
mine ealidiry o f d irK in r ; ) l  
death rnuta toe “ Immanent * m 
padgmant o f phyalrian.

Aeroeefto* 
/hoendbrrt ip** f t fd*

Mm Vea

No penalty i non-aomplianrr. Vat. lfnpa«(e»«aontl tawtort far 
fail are to aompty ontraa arrange- 
mean nude to rrantfer ratien lt

At* Tkttt hm *■»»/ Y r \  fur xenon. hxMyiijI Ye*. fot phy tartan. health fe.iltiy
oa ottoe* medwel totiuuiion*  »«J toeeltk pto«r«*»on*li

f r+ itn n  /or n*tm ,*t+*. K» 
f »mnkm  rmyin MM 
0 /  tr tr ik f  or K tifottm

IdahnSJ. 1164 
March, 1977 K in u tS J I .9 9  

AprO. 1979
Nevada AJI. II 
May, 1977

Natural Death Act

To rrcognlte right to etecute 
written director Inttnirting phy- 
l i t ‘ an to withhold or withdraw 
IlfpM iiiin lng procedurei when luch 
a per ion It In a terminal condition.

To recognlaa an adult'a nght 
to make a wr tttn doclantior 
btitruttlng tha phytkrlan 'o 
withhold or withdraw R\» 
remaining p ricedu- to the 
event o f a terminal condition

To proteet the terminal, com iiott 
yatitnt by meant o f ax advance 
<icectivt which n advaory only 
<o phyiician.

Adult pertona diagnoied at terminal. Any adult perron. Any adult peraoa.

Voluntary execution o f a docu­
ment which It legally binding If 
executed after diagnoalt o f a ten 
mtnal condition.

Voluntary caecum n al any time 
o f a written docurian' dummy the 
withholding or w’ tki'iawmg o f life- 
autia.ning proccd rea In the 
event o f a tcrmltni dlnni.

Voluntary earcwiior o f “ Directive 
to Phyikltna.*'

Yea. Yea, but may Include other ipectfk 
dir action i. Yea. but need only be followed 

"tubitantully."
Signed, written d im tto f. two wit- 
net»et wuh ume exchauoni al 
California Require* nouru iiinn

Signed, written, wltnened ducciivt, 
u n i  wttnett rxctouoni aiCelt/nr- 
nte. Permit* ngning toy another on 
bahelf o f drclaraot. Incapable o f 
m  dome *  hix/her p rc iem  and 
under hit/her date lion

Directive require* two witnettct, 
ume cactuiioni atCai fornu 
Mum be made cart o f patiem'i 
record.

i  yrart In effect unlet* revoked. In force unleii rtxoked.

A flrr dciermmalion by attending 
phytuun that death it immtoenl 
If patient it unahle to commune 
c»ir MHliucilaot

Upon rmtlWanon o f terminal 
condition by two phytwian*. Advitory o*lg.

Ye i. Vet. Vea.

No penally foe uomomptiance Vet. Padvia to comply or effect 
iht tianifrr o f a multiied patient 
cooilitaiea uup lo ’etuoual condaCl.

No Pk) t<t iao ahalt gne weight 
t«i defin ition  but mer con 
aadrr Other forlora

Vet. foe phyurrant andVahk 
faoletwa Yea. for phy Menu toaal'heart pew 

f ration an. medita' car* farttnlri Vet, lo r phy to tax. hetpilal. 
kealak piofcttionai.

No Vtw Vea

I



Comparison of Rlghtto Die Laws
, New Mexico S.U. l i  

AprD, 1977 North Carolina S J l. 504 
June. 1977

T lilt Right to Du A rt Right to a Natural Death; 
Drain Death.

fv rpo tt
« •

To allow in (du ll o f aound mind 
io execute • document directing 
withholding o f  milntemnrc 
medical treatment when cettlfied 
( i  terminal; alto haa provisions 
for terminally*!)] minor.

To provide a procedure fot the 
Individual's right to a peaceful 
and natural death.

U U M o yC lt r i f 1) Adult o f tound mind. 2) On 
behalf o f a terminslly-ill minor 
by specified family members 
with court certification.

1

Competent (..dividual. No aga 
provision specified. Alto on 
behalf o f terminal, comatose 
pstients by specified family 
members.

How to C ltrt Voluntary rang1 (ion o f document 
with ume formalities xsiwitl. On 
behalf o f minor by family member 
after certification uf terminal 
condition by two physicians and 
requiring court c rtificstion o f 
document.

Voluntary execution o f art ad­
visory document directing the 
within 'ding or discontinuance 
o f extraordinary means.

h  Form Included’* No. Yes, a suggested form to meet 
requirements o f law: "Declaration 
o f a Desire for a Natural Death."

Formolititl of
IttfU tlO tl Requires two witnesses and 

notsriiation.
Signed declaration with 2 wit- 
nesses, same eichi tions at 
California. Mutt be “ Proved" 
before notary or clrrk o f court.

How Loot It Pofum tnt
CffottHof

In effect unlesi revoked. Valid until revoked.

U'hro Oott Poeumtn! 
Become Cootrolltot'

After certification o f terminal 
illness by t«o physicians.

Upon certification o f terminal 
condition hy 2 physicians.

F rro to th o  
tro rrtlutc i Specified?

Yes. Yes.

It Document tlm tln f 
oo PAyafrieiu'

Yes. but no penalty for 
none om fills net.

No. Only advisory.

Att Three Immunity 
feotkioot?

Y e t Yes.

froo /tlri fo r D flfru ttlo*. Yet. No.
(ootfolm tnt. Foltlfiroiloo 
Of OO fith t o f Frroto iloo

Oregon a.D. 4 J* 
June, 1977

Texas S.B. 14S 
August. 1977

Washington II.B . 264 
March. 1979

Act Relating to the 
Right to Die.

Natural Death Act Natural Death Act

To allow an Individual to eaccute 
or re-cxecute a directive directing 
the withholding or withdrawal o f 
life-sustaining procedures should 
declarant become a qualified patient.

To establish a procedure for a 
person to provide in advance for 
the withdrawal or withholding o f 
life-sustaining procedures In event 
o f a terminal condition.

To allow adults to control 
decisions relating to their own 
medical care, including decision 
to have life-iuttalnlng procedures 
withheld or withdrawn in event 
o f terminal condition.

Adult o f tound mind. Any adult person Any perton at lean I I  years old, 
o f sound mind.

Directive must be signed 14 days 
after diagnosis and ccniDcatlon 
o f terminal illness to be legally 
binding.

Voluntary execution o f Directive 
to Physicians legally binding when 
executed after the diagnosis o f a 
terminal condition;otherwise It Is 
advisory.

Voluntary execution o f advance 
directive directing the withholding 
or withdrawal o f life-sustaining 
procedures in a terminal condition.

Yes. Yes. Yes. bus may Include other specific 
directions.

Directive requires 2 witnesses not 
related, nor entitled to esiate nor 
In employ o f physician. Directive 
must be placed in patient's medical 
rec. rd.

Directive requires 2 witnesses not 
related, nor entitled to estate nor 
In employ o f physician. Must be 
made part o f patient's medical 
record.

Signed declaration, requiring wo 
witnesses with ume exclusions as 
California. To be made part o f 
patient't medical record.

Pwe years. In force until revoked. In force unless revoked.

When attending physician deter­
mines "death it imminent" and 
when life.prolonglng procedures 
would only prolong dying. Phy­
sician need not determine validity 
o f directive.

Upon diagnosis and certification 
of terminal condition by two phy­
sicians (one the attending). Phy­
sician must determine validity of 
directive.

Upon written verification o f 
terminal condition by two phy­
sicians when life sustaining pro­
cedures would only prolong 
"moment o f death.”

Yes Yes. Yes.

No Shalt make “ reasonable 
effort'' to transfer patfent.

Yes. Unprofessional conduct lot 
failure to Comply unlett arrange, 
menu made to transfer patient.

No. Muss make a "good faith 
effort" to transfer patient.

Yes. Yet. Yes. Physician, health prttonnel
and facility.

Yes. Yet Yes.
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JMagka J&taie legislature
Hous e  o f  Representatives

Pouch V 
State Capitol 

Juneau, Alaafca 99611

Rep. M i k e  B e i r n e ,  C h a i r
H o u s e  H e a l t h ,  Ed^rfca^on, & S o c i a ^  S e r v i c e s  C o m m i t t e e

Rep. D o n  C l ocksif 

H B  8 5 5 — R i g h t  to a N a t u r a l  D e a t h  

M a r c h  2, 19 8 2

H o u s e  Bi l l  855 h a s  b e e n  r e f e r r e d  to y o u r  c o m m i t t e e .
T h e  bill l e g a l i z e s  t h e  l i v i n g  w i l l ,  t h u s  r e c o g n i z i n g  t h e  
r i g h t  of a p e r s o n  Lo m a k e  m e d i c a l  d e c i s i o n s  i n  t h e  c a s e  o f  
t e r m i n a l  i l l n e s s .

A s  y o u  k now, d r a m a t i c  a d v a n c e s  in m e d i c i n e  h a v e  r e s u l t e d  
in the u s e  of a v a r i e t y  o f  l i f e - s u s t a i n i n g  m e a s u r e s  to 
p r o l o n g  t h e  d y i n g  p r o c e s s .  M a n y  i n d i v i d u a l s  f e e l  t h a t  t h e  
u s e  o f  s u c h  m e a s u r e s  c a u s e s  n e e d l e s s  s u f f e r i n g  a n d  i n t e r f e r e s  
w i t h  s e l f - d e t e r m i n a t i o n  in t h e  d y i n g  p r o c e s s .

S u c h  laws a r e  r e l a t i v e l y  new. S i n c e  1976, 10 s t a t e s  
h a v e  p a s s e d  l e g i s l a t i o n  r e c o g n i z i n g  a n  i n d i v i d u a l ' s  r i g h t  to  
a d i g n i f i e d  d e a t h  w i t h o u t  r e c o u r s e  to u n w a n t e d  m e d i c a l  
t r e a t m e n t .

S u p p o r t  for s u c h  l e g i s l a t i o n  is b r o a d ,  b o t h  in  A l a s k a  
a n d  n a t i o n a l l y .  T h e  O l d e r  P e r s o n s  A c t i o n  G r o u p  o f  A l a s k a  
i n c l u d e d  l e g a l i z a t i o n  o f  the " l i v i n g  w i l l "  in its 19 8 2  
l e g i s l a t i v e  p r i o r i t i e s .  T h e  O l d e r  A l a s k a n s  C o m m i s s i o n  a n d  
t h e  A l a s k a  d e l e g a t e s  to t h e  W h i t e  H o u s e  C o n f e r e n c e  o n  A g i n g  
a l s o  s u p p o r t  s u c h  l e g i s l a t i o n .

A  r e c e n t  n a t i o n a l  H a r r i s  s u r v e y  s h o w e d  t h a t  t h r e e  m a j o r  
r e l i g i o u s  g r o u p s  a g r e e  t h a t  a t e r m i n a l  p a t i e n t  s h o u l d  b o  
a l l o w e d  to d i e  w h e n  t h e r e  is n o  c u r e  in s < q h t  ( P r o t e s t a n t s  
7*4; J e w s  75%; C a t h o l i c s  70%). In 1957, . o p e  P i u s  X I I  
s t a t e d  t h a t  it is u n n e c e s s a r y  to u s e  e x t r a o r d i n a r y  m e a n s  to 
p r o l o n g  l i f e  w h e n  r e c o v e r y  is no  l o n g e r  p o s s i b l e .  T h e  
V a t i c a n  p o s i t i o n  has b e e n  r e c o n f i r m e d  as r e c e n t l y  a s  1980.

E n c l o s e d  is a s u m m a r y  of the m a j o r  p r o v i s i o n s  o f  H B  8 5 5  
a s  w e l l  a s  a c o p y  o f  e x c e r p t s  f r o m  the 1 9 8 1  H a n d b o o k  o f  t h e  
S o c i e t y  f o r  the R i g h t  to Die.

P l e a s e  feel fr e e  to c o n t a c t  th i s  o f f i c e  f o r  f u r t h e r  
i n f o r m a t i o n  c o n c e r n i n g  th i s  bill. I u r g e  y o u  to t a k e  e a r l y  
a c t i o n  o n  this l e g i s l a t i o n .



f la sk s  j&taitf ‘̂ legislature

Official Boainaaa

Hou s e  o f  R epr es en ta t iv e s
SUMMARY OF HOUSE B IL L  8 5 5  

R i g h t  t o  a N a t u r a l  D e a t h

R e p .  D o n  C l o c k s i n  

Pooch V 
State Capitol 

Juneau, Alaska 99611

R e c o g n i z e s  t h e  f u n d a m e n t a l  r i g h t ^ o f  a d u l t s  in
v e  l i f e - s u s t a i n i n g

P u r p o s e ;
A l a s k a t o  c o n t r o l  t h e  d e c i s i o n  t o  h a v
p r o c e d u r e s  w i t h h e l d  o r  w i t h d r a w n  i n  t h e  c a s e  o f  a t e r m i n a l  
c o n d i t i o n .

D e c l a r a t i o n  F o r m ; T h e  c e n t r a l  f e a t u r e  o f  the b i l l ,  c o m m o n l y  
c a l l e d  the l i v i n g  w i l l .  T h e  b i l l  o u t l i n e s  a g e n e r a l  f o r m  
f o r  a persor. to  e x p r e s s ,  i n  w r i t i n g ,  d e s i r e s  r e l a t i n g  to 
a r t i f i c i a l  p r o l o n g a t i o n  o f  d e a t h .  T h e  f o r m  i n c l u d e s  a n  
e x p r e s s  s t a t e m e n t  t h a t  it  is e x e c u t e d  w i l f u l l y  a n d  v o l u n t a r ­
il y  a n d  v o i d s  the e f f e c t  of t h e  d e c l a r a t i i  i if t h e  p a t i e n t  
is f o u n d  to b e  p r e g n a n t .  T w o  p e o p l e  m u s t  W i t n e s s  t h e  d e c l a r a ­
tion. I t  is the r e s p o n s i b i l i t y  o f  t h e  d e c l a r a n t  t o  p r o v i d e  
n o t i f i c a t i o n  o f  i t s  e x i s t e n c e  to  t h e  a t t e n d i n g  p h y s i c i a n .

R e v o c a t i o n : O u t l i n e s  a c t i o n s ,  i n c l u d i n g  w r i t t e n  a n d  v e r b a l ,
w h i c h  r e v o k e  the d e c l a r a t i o n .

P h y s i c i a n s '  R e s p o n s i b i l i t y : O u t l i n e s  the s t e p s  a p h y s i c i a n
m u s t  f o l l o w  for w r i t t e n  c e r t i f  c a t i o n  of a d e c l a r a n t ' s  
t e r m i n a l  c o n d i t i o n  in t h e  e v e n ,  o f  s u c h  d i a g n o s i s .  I f  a 
p h y s i c i a n  r e f u s e s  *-o c o m p l y  w i t h  the d e c l a r a t i o n  o f  a q u a l i f i e d  
p a t i e n t ,  t h e  p h y s i c i a n  m u s t  a r r a n g e  t o  t r a n s f e r  t h e  p a t i e n t  
t o  a n o t h e r  p h y s i c i a n  w h o  w i l l  c a r r y  o u t  t h e  w i s h e s  o f  t h e  
p e r s o n .

I m m u n i t y : A  p h y s i c i a n ,  h e a l t h  f a c i l i t y ,  o r  l i c e n s e d  h e a l t h
p r o f e s s i o n a l  a c t i n g  u n d e r  the d i r e c t i o n  o f  a p h y s i c i a n  is 
i m m u n e  f r o m  a n y  l i a b i l i t y  if t h e y  a c t  in a c c o r d a n c e  w i t h  the 
p r o v i s i o n s  of the bill.

P e n a ] t i e s : P e n a l i z e s  p e r s o n s  w h o  c o n c e a l  o r  d a m a g e  a n o t h e r ' s
d e c l a r a t i o n ;  w h o  f a l s i f y  o r  f o r g e  a d e c l a r a t i o n ;  w h o  c o n c e a l  
o r  w i t h h o l d  k n o w l e d g e  o f  a r e v o c a t i o n ;  o r  w h o  f o r g e  a 
r e v o c a t i o n  o f  a d e c l a r a t i o n .  P r o v i d e s  'or c i v i l  l i a b i l i t y  
for a n  a t t e n d i n g  p h y s i c i a n  w h o  f \ i l s  to c o m p l y  w i t h  t h e  
dc l a r a t i o n  o f  a q u a l i f i e d  p a t i e n t .

D e f i n i t i o n s : O u t l i n e s  w h o  is a n  a t t e n d i n g  p h y s i c i a n ;  w h a t
is a d e c l a r a t i o n ;  w h a t  a r e  l i f e - s u s t a i n i n g  p r o c e d u r e s ;  a n d  
h o w  a p a t i e n t  q u a l i f i e s  for t r e a t m e n t  u n d e r  t h e  c h a p t e r  a s  
p r o v i d e d  for in the b i l l .

M i s c e l l a n e o u s : C l a r i f i e s  t h a t  f a i l u r e  to m a k e  a d e c l a r a t i o n
d o e s  n o t  a f f e c t  l i f e  i n s u r a n c e ,  h e a l t h  i n s u r a n c e ,  o r  h e a l t h  
c a r e  s e r v i c e s .  E x p r e s s l y  s t a t e s  t h a t  f a i l u r e  t o  e x e c u t e  a 
d e c l a r a t i o n  d o e s  n o t  c r e a t e  a n y  ^ r e s u m p t i o n ,  a n d  t h a t  
e x e c u t i o n  a n d  f o l l o w i n g  of a d e c l a r a t i o n  d o e s  n o t  c o n s t i t u t e  
a s u i c i d e .



DEI’AIKTME.XT OF LAW
OFFICE OF THE ATTORNEY GENERAL j  POUCH K -  s t a t e  c a p i t o l  

TRANSPORTATION SECTION /  JUNEAU, ALASKA 99811

PHONE: 1907) 466-3630

M a r c h  11, 1982

T h e  H o n o r a b l e  M i c h a e l  B e i r n e  
C h a i r m a n
H e a l t h ,  E d u c a t i o n  & S o c i a l  S e r v i c e s  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  Y
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H B  855 (right t o  n a t u r a l
d e a t h )

D e a r  R e p r e s e n t a t i v e  B e i rne:

Y o u r  c o m m i t t e e ' s  a s s i s t a n t ,  J o d y  S u t h e r l a n d ,  
h a s  i n v i t e d  t h e  D e p a r t m e n t  o f  L a w  t o  c o m m e n t  o n  th i s  
b i l l  w h i c h  is s c h e d u l e d  for h e a r i n g  o n  M a r c h  12, 1982. 
U n f o r t u n a t e l y ,  the a t t o r n e y s  in o u r  h u m a n  s e r v i c e s  
s e c t i o n  a r e  a l l  xn A n c h o r a g e  t h i s  w e e k  a n d  w e  w i l l  n o t  
b o  a b l e  to  r e v i  iw t h i s  b i l l  a n d  o f f e r  c ir c o m m e n t s  o n  
it u n t i l  n e x t  w e e k .

T h a n k  y o u  for t h i s  o p p o r t u n i t y  to o f f e r  o u r  
v i e w s  o n  t h i s  b i l l .

Y o u r s  truly,

W I L S O N  L. C O N D O N  
A T T O R N E Y  G E N E R A L

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

A H P t c d d

cc: T h e  H o n o r a b l e  D o n a l d  E. C l o c k s i n
H o u s e  o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  L e g i s l a t u r e

K e i t h  S p e c k i n g  
L e g i s l a t i v e  A s s i s t a n t  
G o v e r n o r ' s  O f f i c e

O V C J L H



cc: (con't)

B r u c e  M. B o t e l h o  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
H u m a n  S e r v i c e s  S e c t i o n  
J u n e a u

< ^



THE LEGISLATURE OF THE STATE OF ALASKA 
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FISCAL NOTE

H B  855
REQUEST
Bill/Resolution No.
Title "An A c t  r e l a t i n g  to the r i g h t  to a n a t u r a l  d eat h . "  
Requested by Repr. B e i r n e ,  H o u s e  H E S S  Conunitted)atcM a r c h  10. 1 9 82

II. FISCAL DETAIL
Agency Affected D e p a r t m e n t  of L a w ________ ___
Program Category Affected A d m i n i s t r a t i o n  of J u s t i c e
BRU, Program, Or Subprogram(s) Affected P r o s e c u t i o n _____________________
(Notei If more than one budget component is affected/ separate line-item 

amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)

FY 82 FY 83 FY 84 FY 85 FY 86 FY 87

100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND 6 STRUCTURES
700 GRANTS,CLAIMS,ETC.

0 0 0 0 0 I1

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)

.. "V ■' V -----0 ■ V ....0 ---- 0---

POSITIONS

FULL TIME y y y L« 0
PART TIME
TEMPORARY

III. ANALYSIS (See Plscal Note Preparation Instruction. Section III)

T h i s  b i l l  v i l  n o t have a ' l o c a l  im p act on th e  d e p a r t m e n t ' s  
a c t i v i t i e s .

IV. DAT! March 11 , 1982 prepared by Richard I. P eguoa,(jirector, Ar>un. Svcs.
A ctN C T n y p arT F T itt p r  U w

Originali Legislative finance PHOWI * 6 5 - 3 6 / 3  
c c i Budget and Management

Prime Sponsor (first Legislator Named)
33-001 (Rev. 12 /81)
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FROM:

SU B JECT:

DATE:

^ l a s k a  j i i a t e  l ^ t s l a i u r e

Hous e  o f  Representatives
Pouch V 

State Capitol 
Juneau, Alaaka 99811

Rep. M i k e  B e i r n e ,  C h a i r
H o u s e  H e a l t h ,  Ed^rfca^lon, & S o c i a l  S e r v i c e s  C o m m i t t e e

Rep. D o n  Cl o c k s i f  

H B  8 5 5 — R i g h t  to a N a t u r a l  D e a t h  

M a r c h  2, 1 9 8 2

H o u s e  B i l l  8 5 5  h a s  b e e n  r e f e r r e d  t o  y o u r  c o m m i t t e e .
T h e  b i l l  l e g a l i z e s  t h e  l i v i n g  w i l l ,  t h u s  r e c o g n i z i n g  t h e  
r i g h t  o f  a p e r r o n  to m a k e  m e d i c a l  d e c i s i o n s  in  t h e  c a s e  o f  
t e r m i n a l  i l l n e s s .

A s  y o u  k n o w ,  d r a m a t i c  a d v a n c e s  in  m e d i c i n e  h a v e  r e s u l t e d  
i n  t h e  u s e  o f  a v a r i e t y  of l i f e - s u s t a i n i n g  m e a s u r e s  to  
p r o l o n g  t h e  d y i n g  p r o c e s s .  M a n y  i n d i v i d u a l s  f e e l  t h a t  t h e  
u s e  o f  s u c h  m e a s u r e s  c a u s e s  n e e d l e s s  s u f f e r i n g  a n d  i n t e r f e r e s  
w i t h  s e l f - d e t e r m i n a t i o n  in t h e  d y i n g  p r o c e s s .

S u c h  l a w s  a r e  r e l a t i v e l y  ne w .  S i n c e  1 9 7 6 ,  10 s t a t e s  
h a v e  p a s s e d  l e g i s l a t i o n  r e c o g n i z i n g  a n  i n d i v i d u a l ' s  r i g h t  t o  
a d i g n i f i e d  d e a t h  w i t h o u t  r e c o u r s e  t o  u n w a n t e d  m e d i c a l  
t r e a t m e n t .

S u p p o r t  f o r  s u c h  l e g i s l a t i o n  is b r o a d ,  b o t h  in A l a s k a  
a n d  n a t i o n a l l y .  T h e  O l d e r  P e r s o n s  A c t i o n  G r o u p  o f  A l a s k a  
i n c l u d e d  l e g a l i z a t i o n  o f  t h e  " l i v i n g  w i l l "  in i t s  1982 
l e g i s l a t i v e  p r i o r i t i e s .  T h e  O l d e r  A l a s k a n s  C o m m i s s i o n  a n d  
t h e  A l a s k a  d e l e g a t e s  t o  the W h i t e  H o u s e  C o n f e r e n c e  o n  A g i n g  
a l s o  s u p p o r t  s u c h  l e g i s l a t i o n .

A  r e c e n t  n a t i o n a l  H a r r i s  s u r v e y  s h o w e d  t h a t  t h r e e  m a j o r  
r e l i g i o u s  g r o u p s  a g r o c  t h a t  a t e r m i n a l  p a t i e n t  s h o u l d  b e  
a l l o w e d  t o  d i e  w h e n  t h e r e  ia n o  c u r e  in s i g h t  ( P r o t e s t a n t s  
76%; J e w s  75%; C a t h o l i c s  7 0%). In 1 9 5 7 ,  P o p e  P i u s  XII 
s t a t e d  t h a t  i t  is u n n e c e s s a r y  t o  u s e  e x t r a o r d i n a r y  m e a n s  to 
p r o l o n g  l i f o  w h o n  r e c o v e r y  i s  n o  l o n g e r  p o s s i b l e .  T h e  
V a t i c a n  p o s i t i o n  h a s  b e e n  r e c o n f i r m e d  a s  r e c e n t l y  as 1980.

E n c l o s e d  is a s u m m a r y  o f  t h e  m a j o r  p r o v i s i o n s  o f  H B  8 5 5  
a s  w e l l  a s  a c o p y  o f  e x c e r p t s  f r o m  t h e  19 8 1  H a n d b o o k  o f  the 
S o c i e t y  f o r  t h e  R i g h t  t o  Die.

P l e a s e  f e c i  f r e e  t o  c o n t a c t  t h i n  o f f i c e  f o r  f u r t h e r  
i n f o r m a t i o n  c o n c e r n i n g  th i s  b ill. I u r g e  y o u  to t a k e  e a r l y  
a c t i o n  o n  t h i s  l e g i s l a t i o n .
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Mr. D e n n i s  L. D e W l t t  
P r e s i d e n t
A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  
319 S e w a r d  S t r e e t  
J u n eau, A l a s k a  99801

R e : N a t u r a l  D e a t n  A c t / H o u s e  Bill No. 855

D e a r  Dennis:

Yo u  ha v e  a s k e d  us to r e v i e w  H o u s e  Bill No. 855, "An A c t  
r e l a t l n q  to the right to a n a t u r a l  d e a t h , "  for the p u r p o s e s  of 
i d e n t i f y i n g  the l e g i s l a t i o n ' s  p o t e n t i a l  inpact o n  the o b l i g a t i o n s  
anJ l i a b i l i t i e s  of h o s p i t a l s  and n u r s i n g  h o m e s  and r e c o m m e n d i n g  
c h a n g e s  in the d r a f t  w h o r e  a p p r o p r i a t e .

In v i e w  of the p h i l o s o p h i c a l ,  m e dical, and legal Issues 
involved in the e o - c a l l e d  "ri g h t  to a n a t u r a l  d e a t h , "  the r e l e­
vant federal and state cases, and the C a l i f o r n i a  N a t u r a l  D e a t h  
Act, C a l i f o r n i a  H e a l t h and S a f e t y  C o d e , S e c t i o n  7185 et s e g . , w e  
have suide the f o l l o w i n g  r e c o m m e n d a t  ions for c h a n g e s  in the d r a f t  
legis~ tioni

(1) D e f i n e  w h o  is an "a d u l t  person";

(2) R e c o n s i d e r  and r e f i n e  the d e c l a r a n t ' s  o p t i o n  to 
a p p o i n t  a t h ' r d - p a r t y  to a c c e p t  or ref u s e  m e d i c a l  treatment;

(3) P r o h i b i t  " i n t e r e s t e d  persot.s" from s e r v i n g  a s  w i t­
nes s e s  to a d i r e c t i v e ;

(4) R e f i n e  the p r o v i s i o n  a l l o w i n g  a d e c l a r a n t  to add 
"sp e c i a l  d i r e c t i o n s” to a d i r e c t i v e ;

(5) E s t a b l i s h  a tare of y e a r s  d u r i n g  w h i c h  a d i r e c t i v e  
is v a l i d  a n d  a m e a n s  for r e s o l v i n g  the issue of m u l t i p l e  d i r e c­

tives;
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(6) R e q u i r e  the a t t e n d i n g  p h y s i c i a n  to d e t e r m i n e  that 
a d i r e c t i v e  c o m p l i e s  w i t h  the statute, th a t  the d i r e c t i v e  c o r r e­
spon d s  to the p a t i e n t ' s  d e s i r e s ,  th a t  the m e d i c a l  p r e c o n d i t i o n s  
to w i t h h o l d i n g  or w i t h d r a w i n g  t r e a t m e n t  have b e e n  met, and to be 
r e s p o n s i b l e  for i m p l e m e n t i n g  the d i r e c t i v e ;

(7) E s t a b l i s h  that a n y  form of r e v o c a t i o n  shall b e c o m e  
e f f e c t i v e  o n l y  u p o n  c o m m u n i c a t i o n  to the a t t e n d i n g  p h y s i c i a n ;

(8) P r o v i d e  c o m p r e h e n s i v e  i m m u n i t y  for h o s p i t a l s ,  p h y ­
sic i a n s  and o t h e r  h e a l t h  ca r e  p r o v i d e r s  who act in a c c o r d a n c e  w i t h  
the statute; and

(9) C l a r i f y  that the l e g i s l a t i o n  d o e s  not p r e e m p t  o t h e r  
legal m e t h o d s  by w h i c h  l i f e - s u s t a i n i n g  p r o c e d u r e s  m a y  be w i t h d r a w n  
or w i t h h e l d  in the e v e n t  of a t e r m i n a l  con d i t i o n .

B a c k g r o u n d

Recently, federal and state c a s e s  have c o n c l u d e d  that 
the c o n s t i t u t i o n a l  r i g h t  to p r i v a c y ,  d e r i v e d ,  in part, fr o m  the 
p r i n c i p l e s  e m b o d i e d  in the F i f t h  and F o u r t e e n t h  A m e n d m e n t s  to the 
U n i t e d  S t a t e s  C o n s t i t u t i o n ,  i n c l u d e s  the right o f  a c o m p e t e n t  
a dult to give c o n s e n t  for o r  to r e f u s e  m e d i c a l  t r e a tment, e v e n  
if the r e f u s a l  is e x p e c t e d  to r e s u l t  in death. In the m a t t e r  of 
K aren Q u i n l a n . 355 A . 2d 467 (N.J. 1976); S u p e r i n t e n d e n t  of B e l c h e r  
town S t a t e  S c h o o l  v. S a i k e w i c r , 370 N . E . 2 d  417 (Mass., 1977);
In the m a t t e r  o f  E a r l e  S p r i n g . 405 N . E . 2 d  115 (Mass. Sup. Ct., 
1980); S e v e r n s  v. T h e  W i l m i n g t o n  M e d i c a l  Center, ot a l . , 421 A . 2d 
1334, (Del. Sup. Ct., 1 9 8 Q); g a t i  v . P e r l a u t t e r . 3ffr S o . 2d 359 
(Fla. Sup. Ct., 1980), 93 A . L . R . 3 d  67, " P a t i e n t ' s  R i g h t  to R e f u s e  
T r e a t m e n t  A l l o d g e d l y  N e c e s s a r y  to S u s t a i n  Life"; see a l s o . Roe v. 
W a d e . 410 U.S. 113 (1973); R o g e r s  y . O k l n , 634 F.Htd 6*0 (1st Cir.
T '*80), cert, g r a n t e d  49 U .S . l Tw . f799, R e n n j o  v. K l e i n . 462 F . S u p p  
1131 (D.C. N.J., 1978).

N o n e t h e l e s s ,  jud.cial r e c o g n i t i o n  of t h i s  right has 
not a l w a y s  r e s u l t e d  in a c l e a r  r e s o l u t i o n  of the p o t e n t i a l  lia­
bi l i t y  of h o s p i t a l s ,  p h y s i c i a n s  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s  
w h e n  p r e s e n t e d  w i t h  the p a t i e n t  w h o  r e f u s e s  l i f e - s u p p o r t i n g  t r e a t­
ment or m e d i c a l  technology.

Inso f a r  as the p o t e n t i a l  l i a b i l i t y  of h o s p i t a l s  and 
n u r s i n g  h o m e s  for e i t h e r  lsg>leaenting o r  i g n o r i n g  a p a t i e n t ' s
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d e s i r e  to w i t h h o l d  o r  w i t h d r a w  l i f e s a v i n g  p r o c e d u r e s ,  it is i m­
porta n t ,  initially, to d i s t i n g u i s h  b e t w e e n  w i t h h o l d i n g  a n d  w i t h­
dr a w i n g  tre a t m e n t .  S i m p l y  stated, w i t h h o l d i n g  t r e a t m e n t  is an 
act o f  o m i s s i o n  w h i l e  w i t h d r a w i n g  t r e a t m e n t  is an a f f i r m a t i v e  
act, t e r m i n a t i n g  t r e a t m e n t  w h i c h  has a l r e a d y  b e e n  initiated.

A s  a g e n e r a l  rule, a h o s p i t a l l /  and its e m p l o y e e s  have 
a d u t y  to p r o v i d e  a p a t i e n t  w i t h  all a v a i l a b l e  l i f e - 3 u s t a i n i n g  
c a r e . 2/ T h i s  c o m m o n  law d u t y  is s u p p l e m e n t e d  by  the h o s p i t a l ' s  
o b l i g a t i o n s  to a p a t i e n t  set forth in its c o n t r a c t  w i t h  the 
p at i e n t ,  its s t a t u t o r y  and r e g u l a t o r y  d u t i e s  p u r s u a n t  to its 
licensure, and the c r i m i n a l  code. A 3  a result, w h i l e  d i f f e r e n t  
c o n s i d e r a t i o n s  m a y  be i n v o l v e d  in w i t h h o l d i n g  and w i t h d r a w i n g  
l i f e s a v i n g  t r e a t m e n t  u n d e r  v a r y i n g  c i r c u m s t a n c e s , 2 /  if * h o s p i­
tal p e r m i t s  e i t h e r  act to occur, the f a c i l i t y  and its e m p l o y e e s  
m a y  be s u b j e c t  to v a r i o u s  forms o f  c i v i L  and c r i m i n a l  liability. 
T h e  h o s p i t a l ' s  l i a b i l i t y  m a y  be b a sed u p o n  the p r i n c i p l e  of 
r e s p o n d e a t  s u p e r i o r  by w h i c h  it is liable for the a c t s  or o m i s -  . 
si ons of its e m p l o y e e s  and a p p a r e n t  agents, Rice v. C a l i f o r n i a  
L u t h e r a n  H o s p i t a l ,  27 C a l . 2 d  296 (1945): S e n e r l s  v. Haas, 45

It As it is o f t e n  a s s u m e d  and s o m e t i m e s  e x p r e s s l y  he l d  th a t  rules 
a p p l i c a b l e  to a p r i v a t e  h o s p i t a l  are a l s o  a p p l i c a b l e  to n u r s­
ing homes, sec 83 A . L . R . 3 d  871 at 875, the f o l l o w i n g  d i s c u s­
sion r e g a r d i n g  h o s p i t a l s  is rel e v a n t  to n u r s i n g  h o m e s  as well.

2/ John F. Ke n n e d y  M e m o r i a l  H o s p i t a l  v. H e s t o n , 279 A . 2d 670 
(N.J. 1^71) ; but ct. B e l c h e r t o w n  S t a t e  Sch o o l  v. S a i k e m c i . 
s u p r a , w h o r e i n  the c o u r t  n o t e d  that p r e v a i l i n g  m e d i c a l  p r s c -  
tice d o e s  not w i t h o u t  e x c e p t i o n ,  d e m a n d  that all e f f o r t s  
t o w a r d  life p r o l o n g a t i o n  be m a d e  in all c i r c u m s t a n c e s ,  but 
seems to r e c o g n i z  that the d y i n g  are m o r e  o f t o n  in ne e d  of 
c o m f o r t  than of tre a t m e n t ,  370 N . £ . 2 d  at 425-426.

3/ For ex a m p l e ,  w i t h d r a w i n g  t r e a t m e n t  a l r e a d y  i n s t i t u t e d  may
result in s i g n i f i c a n t  p a t i e n t  d i s c o m f o r t  w i t h o u t  p r o p e r  p r e p­
arat ions, w h i l e  an o r d e r  to w i t h h o l d  t r e a t m e n t  m u s t  be p r o p­
er l y  c o m m u n i c a t e d  to a v o i d  ha v i n g  l i f e - s u s t a i n i n g  e m e r g e n c y  
t r e a t m e n t  a p p l i e d  by u n i n f o r m e d  p e r s o n n e l .  Zn ail instances, 
h owever, the c o m f o r t  and d i g n i t y  of  the p a t i e n t  sho u l d  be 
m aintained.
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C a l . 2 d  811 (1955), o r  b a s e d  upon c o r p o r a t e  n e g l i g e n c e  w h e r e b y  
the h o s p i t a l  m a y  be liable for b r e a c h  of  its g e n e r a l  d u t y  of 
ca r e  to its p a t i e n t s  for f a i l i n g  to p r o p e r l y  s u p e r v i s e  its m e d i­
cal staff, D a r l i n g  v. C h a r l e s t o n  C o m m u n i t y  M e m o r i a l  H o s p i t a l ,
211 N . E .2d 253 (1965), cert, denied, 383 U.S. 946 (1966).

E v e n  if a h o s p i t a l  r e f u s e s  to i m p l e m e n t  a p a t i e n t ' s  
r e q u e s t  to have a l l e g e d l y  n e c e s s a r y  l i f e s a v i n g  t r e a t m e n t  w i t h­
d r a w n  or w i t h h e l d ,  the h o s p i t a l  m a y  be liable for a s s a u l t  and 
b a t t e r y  and possibly, i n v a s i o n  of p r i v a c y  b a s e d  up o n  the rule 
that a p a t i e n t  m u s t  c o n s e n t  to m e d i c a l  treatment, e x c e p t  in c a s e s  
of e m e r g e n c y .  S c h l o e n d o r f f  v. S o c i e t y  of N e w  Y o r k  H o s p i t a l s , 105 
N.E. 92 (N.Y. 1914); see a l s o . 97 A . L . R . 3 d  at 70-71.

As a result, any l e g i s l a t i o n  intended to a s s u r e  that 
a p a t i e n t  m a y  m e a n i n g f u l l y  e x e r c i s e  his j u d i c i a l l y  r e c o g n i z e d  
r i g h t  to re f u s e  l i f e - s u s t a i n i n g  p r o c e d u r e s  m u s t  resolve, to the 
m a x i m u m  e x t e n t  p r a c t i c a l  g i v e n  the c o n t r o v e r s y  i n h e r e n t  in this 
subject, the l e g i t i m a t e  c o n c e r n s  of h o s p i t a l s  r e g a r d i n g  their 
p o t e n t i a l  liability; o t h e r w i s e  c o n t i n u e d  i n s t i t u t i o n a l  u n c e r t a i n t y  
m a y  impede a p a t i e n t ' s  a t t e m p t  to invoke his r ight to a n a t u r a l  
de a t h .  T h e  b e s t  w a y  for the A l a s k a  L e g i s l a t u r e  to a c c o m p l i s h  
this g o a l  is to p r o v i d e  a c l e a r  and e f f e c t i v e  p r o c e d u r e  by w h i c h  
a p a t i e n t  m a y  e x e r c i s e  his right to refuse l i f e - s u s t a i n i n g  t r e a t­
m e n t  so that the h o s p i t a l  and its e m p l o y e e s  are not put in the 
p o s i t i o n  o f  h a v i n g  to g u e s s  w h e t h e r  or  not the right h a s  b e e n  
e x e r c i s e d  e f f e c t i v e l y  and, hence, w h e t h e r  or not t r e a t m e n t  m a y  
be w i t h d r a w n  or w i t h h e l d .

A c c o r d i n g l y ,  H o u s e  Bill No. 855 should c l e a r l y  d e f i n e  
w h o  has the a u t h o r i t y  to ma k e  the d e c i s i o n  to re f u s e  l i f e - s u p p o r t­
ing t r e a t m e n t ,  how such a d e c i s i o n  is to bo made, w h e n  the d e c i­
sion is to be implemented, and w h o  is r e s p o n s i b l e  for c a r r y i n g  
o u t  the d e c i s i o n .  Finally, the l e g i s l a t i o n  s h o u l d  e s t a b l i s h  that 
a p e r s o n  o r  h e a l t h  f a c i l i t y  a c t i n g  a c c o r d i n g  to the s t a tute is 
not s u b j e c t  to e i t h e r  c r i m i n a l  o r  civil liability. T h e s e  p o i n t s  
s erve to focus our re v i e w  of the d r a f t  legislation.

A n a l y s i s

A. W h o  Has T h e  A u t h o r i t y  T o  H a k e  T h e  D e c i s i o n  To 
R e f u s e  L l ^ e - $ u s t a : n : r, j P r o c o d u r o s ?
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T h e  p a t i e n t ,  of course, is the p r i m a r y  d e c i s i o n  maker. 
A c c o r d i n g l y ,  H o u s e  B i l l  No. 855 r e c o g n i z e s  the " r i g h t  o f  an a d u l t  
p e r s o n  to m a k e  a w r i t t e n  d e c l a r a t i o n  i n s t r u c t i n g  his p h y s i c i a n  
to w i t h h o l d  or w i t h d r a w  l i f e - s u s t a i n i n g  p r o c e d u r e s  in the e v e n t  
of a t e r m i n a l  condition.' S e c t i o n  1. However, the w o r d s  "adult 
pers o n "  are n e v e r  de f i n e d .  C o n s e q u e n t l y ,  we  r e c o m m e n d  that l a n­
gu a g e  be a d d e d  to d e f i n e  " a d u l t  p e r s o n” to cl a r i f y ,  as an e x ample, 
w h e t h e r  the te r m  i n c l u d e s  e m a n c i p a t e d  minors.

In a d d i t i o n ,  a l t h o u g h  the l e g i s l a t i o n  r e c o g n i z e s  the 
r i g h t  of an a dult p e r s o n  to e x e c u t e  a d i r e c t i v e ,  the p r o p o s e d  
form i n c l u d e s  a p r o v i s i o n  w h e r e b y  the d e c l a r a n t  m a y  d e s i g n a t e  a 
p e r s o n  to a c c e p t  or re f u s e  m e d i c a l  t r e a t m e n t  on b e h a l f  o f  the 
d e c l a r a n t  if the latter is u n a b l e  to gi v e  d i r e c t i o n s  r e g a r d i n g  
the use of l i f e - s u s t a i n i n g  p r o c e d u r e s .  S e c t i o n  18.12. 0 1 0 ( c ) .
T h i s  o p t i o n  m a y  c r e a t e  c o n s i d e r a b l e  c o n f u s i o n  if a p a t i e n t  al s o  
has a c o u r t  a p p o i n t e d  r e p r e s e n t a t i v e ,  such as a c o n s e r v a t o r ,  and 
the c o n s e r v a t o r  anu the d e c l a r a n t ' s  a p p o i n t e e  d i s a g r e e  o n  the 
a p p r o p r i a t e n e s s  of l i f e s a v i n g  tre a t m e n t .  S i m i l a r  d i s p u t e s  c o u l d  
a r i s e  b e t w e e n  tht d e c l a r a n t ' s  a p p o i n t e e  and the d e c l a r a n t ' s  family.

F u r t h e r m o r e ,  the d e c l a r a n t ' s  a p p o i n t e e  m a y  be u n a v a i l­
able, i n c o m p e t e n t  or  d e c e a s e d .  How e v e r ,  if the d e c l a r a n t ' s  a p­
po i n t e e  c a n n o t  be c o n t a c t e d ,  it is not c l e a r  w h e t h e r  the p o wer 
of a p p o i n t m e n t  b e c o m e s  i n o p e r a t i v e  and the g e n e r a l  d i r e c t i v e  
s u r v i v e s  or the e n t i r e  d i r e c t i v e  b e c o m e s  I n e f f ectual. M o r e o v e r ,  
the Bill d o e s  not s t ate w h o  ia to m a k e  the d e t e r m i n a t i o n  w h e t h e r  
the p a t i e n t  is able to g i v e  his o w n  d i r e c t i o n s  r e g a r d i n g  w i t h­
ho l d i n g  and w i t h d r a w i n g  t r e a t m e n t  and, in the e v e n t  the p a t i e n t  
is not c o m p e t e n t ,  w h e t h e r  the a p p o i n t e e  is c o m p e t e n t  to fulfill 
his duties.

T h e r e f o r e ,  w o  r e c o m m e n d  tnat the L e g i s l a t u r e  r e c o n s i d e r  
this p r o v i s i o n ,  aid, if a d e c i s i o n  is m a d e  to r e t a i n  the co n c e p t ,  
that it be r e f i n e d  to c o n f o r m  to e x i s t i n g  law p r o v i d i n g  for the 
a p p o i n t m e n t  of legal r e p r e s e n t a t i v e s  a u t h o r i z e d  to m a k e  d e c i s i o n s  
r e g a r d i n g  m e d i c a l  t r e a t m e n t  to a v o i d  d i s p u t e s  b e t w o e n  a p p o i n t e e s  
and such o t h e r  legal r e p r e s e n t a t i v e s .  Also, it s h o u l d  be m a d e  
c l ear that a c o u r t  o r  a l e g a l l y  a u t h o r i s e d  r e p r e s e n t a t i v e  o t h e r  
th a n  a p e r s o n  a p p o i n t e d  p u r s u a n t  to a d i r e c t i v e  c a n n o t  thw a r t  an 
o t h e r w i s e  v a l i d  d i r e c t i v e  o r  the d i r e c t i o n s  of a c o m p e t e n t  a p­
point e e .  Fur t h e r ,  the l e g i s l a t i o n  sh o u l d  be r e v i s e d  to set forth 
the p r o p e r  r e s p o n s e  in the e v a n t  toe d e c l a r a n t ' s  a p p o i n t e e  is 
u n a v a i l a b l e  or i n c o m petent.
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B. H o w  is T h e  D e c i s i o n  T o  R e f u s e  L i f e - S u s t a i n i n g  
T r e a t m e n t  T o  Be M a d e ?

H ouse Bill No. 855 p r e s c r i b e s  the l a n g u a g e  and form by 
w h i c h  an a d u l t  p e r s o n  m a y  m a l e  the d e c l a r a t i o n  of his d e s i r e  that 
he be p e r m i t t e d  to d i e  n a t u r a l l y  u n d e r  c e r t a i n  t e r m i n a l  c o n d i t i o n s .

We  w i l l  not a t t e m p t  to a d d r e s s  all the d i f f e r e n c e s  b e­
tween the p r o p o s e d  d i r e c t i v e  and that c o n t a i n e d  in C a l i f o r n i a’s 
N a t u r a l  D e a t h  Act. H owever, we r e c o m m e n d  that the L e g i s l a t u r e  
r e c o n s i d e r  its a c c e p t a n c e  of  an " i n t e r e s t e d  party" as o n e  of the 
two w i t n e s s e s  to a d i r e c t i v e .  S e c t i o n  1 8 . 12.010(a). F u r t h ermore, 
we al s o  r e c o m m e n d  that the L e g i s l a t u r e  s p e c i f i c a l l y  p r o v i d e  that 
no p e r s o n  w h o  is i n v o l v e d  w i t h  the p a t i e n t ' s  t r e a t m e n t  or h o s p i­
ta l i z a t i o n  can be a w i t n e s s .  A n y  s u s p i c i o n  c o n c e r n i n g  an " i n t e r­
est e d  p a r t y ' s "  m o t i v a t i o n s  m a y  result in legal c h a l l e n g e s  to the 
v a l i d i t y  of the d i r e c t i v e  and, hence, c o n s i d e r a b l e  c o n f u s i o n  and 
p o t e n t i a l  l i a b i l i t y  for the a f f e c t e d  hospital.

Also, the p r e s c r i b e d  form w o u l d  a l l o w  the d e c l a r a n t  to 
add "special d i r e c t i o n s” to the d i r e c t i v e .  S e c t i o n  18.12.010(c). 
The L e g i s l a t u r e  s h o u l i  c l a r i f y  w h e t h e r  such d i r e c t i o n s  added 
a f t e r  the da t e  of e x e c u t i o n  and s u b s c r i p t i o n  of the d i r e c t i v e  
are invalid.

Further, the L e g i s l a t u r e  s h o u l d  c o n s i d e r  p r o v i d i n g  a 
te r n  of y e a r s  d u r i n g  w h i c h  a d i r e c t i v e  w o u l d  be v a l i d  and, in 
the c a s e  of m u l t i p l e  d i r e c t i v e s ,  a m e a n s  by w h i c h  to r e s olve 
w h i c h  d i r e c t i v e ,  if any, is o p e r a t i o n a l .

C. W h e n  Is A V a l i d  D i r e c t i v e  T o  Be I m p l e m e n t e d ?

As  p r e s e n t l y  dra f t e d .  H o u s e  Bill No. 155 s t a t e s  that a 
d i r e c t i v e  is to be e f f e c t u a t e d  up o n  the o c c u r r e n c e  of the f o l l o w­
ing p r e c o n d i t i o n s :

(1) The d e c l a r a n t  has an i n c u r a b l e  injury, dis e a s e ,  or 
i l l n e s s  c e r t i f i e d  to be a t erminal c o n d i t i o n  by two p h y s i c i a n s  
w h o  h a v e  p e r s o n a l‘y e x a m i n e d  the p a tient, one of  w h o m  m u s t  be 
the a t t e n d i n g  p h y s i c i a n *  and

(2) T h e  p h y s i c i a n s  have d e t e r m i n e d  that the d e c l a r­
ant ' s  d e a t h  will o c c u r  w h e t h e r  or not l i f e s a v i n g  p r o c e d u i e  . are 
usedj and
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(3) W h e r e  the a p p l i c a t i o n  of l i f e - s u s t a i n i n g  p r o c e­
du r e s  w o u l d  serve o n l y  to a r t i f i c a l l y  p r o l o n g  the d y i n g  p r o c e s s  
of the d e c l a r a n t .  S e c t i o n  18.12. 0 1 0 ( c ) .

A l t h o u g h  we do not r e c o m m e n d  at this time a m e n d m e n t s  
to t hese p r e c o n d i t i o n s ,  wo b e l i e v e  that the L e g i s l a t i o n  should 
be r e v i s e d  to r e q u i r e  that the a t t e n d i n g  p h y s i c i a n  be r e q u i r e d  
to d e t e r m i n e  that the d i r e c t i v e  c o m p l i e s  w i t h  the statute, that 
the d i r e c t i v e  c o r r e s p o n d s  to the p a t i e n t ' s  des i r e s ,  a n d  that the 
m e d i c a l  p r e c o n d i t i o n s  have be e n  m e t  b e f o r e  the p h y s i c i a n  is 
a u t h o r i s e d  to w i t h d r a w  o r  w i t h h o l d  l i f e s a v i n g  t* ’tment. T h e s e  
r e c o m m e n d a t i o n u  are p r e s e n t e d  in m o r e  s p e c i f i c  * cm below.

D. W h o  Is R e s p o n s i b l e  For I m p l e m e n t i n g  A V a l i d  
D i r e c t i v e  ?

T h e  p r i m a r y  and u l t i m a t e  r e s p o n s i b i l i t y  for the care 
a nd t r e a t S M n t  of the p a t i e n t  lies w i t h  the a t t e n d i n g  phy s i c i a n .  
T h e  d e c i s i o n  to d i s c o n t i n u e  life s u p p o r t  m e a s u r e s  falls w i t h i n  
the a/tbit of that r e s p o n s i b l t t y .  In a d d i t i o n  to m a k i n g  the b a sic 
d e c i s i o n ,  b ased u p o n  the p a t i e n t ' s  desire, that life supp o r t  
p r o c e d u r e s  s h o u l d  be w i t h d r a w n  or w i t h h e l d ,  we  r e c o m m e n d  that 
the p h y s i c i a n  .issuer the r e s p o n s i b l i t y  for i m p l e m e n t i n g  a v a l i d  
d i r e c t i v e  by a c t u a l l y  p e r f o r m i n g  the act of d i s c o n t i n u i n g  or, in 
the a l t e r n a t i v e ,  o r d e r i n g  that no l i f e s a v i n g  t r e a t m e n t  be applied. 
T h i s  will p r o v i d e  h o s p i t a l s  w i t h  a c l e a r  d e s i g n a t i o n  o f  a u t h o r i t y  
upon whici to rely in p e r m i t t i n g  i m p l e m e n t a t i o n  of the p a t i e n t ' s  
d ir e c t i v e ,  w i l l  r e d u c e  the p o s s i b i l i t y  of m i s t a k e  b a s e d  o n  m i s -  
c o m m u n i c a t i o n ,  and, as a result, w i l l  s e r v e  to re d u c e  the p o t e n­
tial l i a b i l i t y  of h o s p i t a l s  and t h eir omp l o y e e s .

A l t h o u g h  H ouse Bill kw. 855 p r o v i d e s  for a ' P h y s i c i a n ' s  
R e s p o n s i b l I t / , '  S e c t i o n  18.12.030. it d o e s  not set f c rth a c o m­
pre h e n s i v e  s t a t e m e n t  of such r e s p o n s i b i l i t y  and, in S e c  ion
11.20.040(c) a p p a r e n t l y  m a k e s  a h e a l t h  ca r e  f a c i l i t y  r e s p o n s i b l e  
for d e t e r m i n i n g  w h e t h e r  or not a p a t i e n t ' s  d i r e c t i v e  is valid. 
T h e r e f o r e ,  we  r e c o m m e n d  that the l e g i s l a t i o n  be r e v i s e d  to p r o­
vide  that the a t t e n d i n g  p h y s i c i a n  is r e s p o n s i b l e  for (1) d e t e r­
m i n i n g  that the d i r e c t i v e  c o m p l i e s  w i t h  the statute, (2) if the 
p a t i e n t  is m e n t a l l y  c o m p e t e n t ,  that the d i r e c t i v e  and all steps 
p r o p o s e d  by the a t t e n d i n g  p h y s i c i a n  to be u n d e r t a k e n  are in a c­
c o r d a n c e  w i t h  the d e s i r e s  of t h e  pat i e n t ,  (3) th a t  the m e d i c a l  
p r e c o n d i t i o n s  have b e e n  met, and 44| i m p l e m e n t i n g  a v a l i d  d i r e c­
tive or t r a n s f e r r i n g  the p a t i e n t  to a n o t h e r  p h y s i c i a n  w h o  will
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e f f e c t u a t e  the d i r e c t i v e  of a q u a l i f i e d  p a tient. T h e  p r e s e n t  
p r o v i s i o n  r e f e r r i n g  to a h e a l t h  f a c i l i t y ' s  role in d e t e r m i n i n g  
w h e t h e r  or not a d i r e c t i v e  is v a l i d  should be deleted.

F u r t h e r m o r e ,  the a t t e n d i n g  p h y s i c i a n  sh o u l d  a l s o  be 
the p e r s o n  r e s p o n s i b l e  for d e t e r m i n i n g  the v a l i d i t y  o f  and the 
a p p r o p r i a t e  r e s p o n s e  to a n o t i c e  o f  revoca t i o n .  C o n s e q u e n t l y ,  
we r e c o m m e n d  that any fort of r e v o c a t i o n  shall o e c o m e  e f f e c t i v e  
o n l y  up o n  c o m m u n i c a t i o n  to the a t t e n d i n g  p h y s i c i a n  by the d e­
cl a r a n t  or by a p e r s o n  a c t i n g  on  b e h a l f  of the d e c l a r a n t .

E. P r o v i s i o n  Of  I m m u n i t y  For H o s p i t a l s ,  P h y s i c i a n s ,
X n d  O t h e r  H e a l t h  C a r e  P r o v i d e r s  A c t i n g  In A c c o r­
dance  W i t h  T h e  S t a t u t e .

O n c e  the L e g i s l a t u r e  has m a d e  the p o l i c y  d e c i s i o n  to 
p r o v i d e  a m e c h a n i s m  by w h i c h  a c o m p e t e n t  a d u l t  p a t i e n t  may refuse 
l i f e - s u s t a i n i n g  p r o c e d u r e s ,  the c o n t r o v e r s y  in rent in th i s  p r o­
ces s  m a k e s  it n e c e s s a r y  for the L e g i s l a t u r e  to e s t a b l i s h  that 
h o s p i t a l s ,  p h y s i c i a n s ,  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s  a c t i n g  in 
a c c o r d a n c e  w i t h  the s t a t u t o r y  p r o c e s s  are immune from c i v i l  and 
c r i m i n a l  liability.

As p r e s e n t l y  dr a f t e d ,  the i m m u n i t y  p r o v i s i o n s  o f  House 
Bill No. 855 are som e w h a t  amb i g u o u s .  For e x ample, S e c t i o n  18.20. 
040(d) p r o v i d e s  that a p h y s i c i a n ,  h e a l t h  f a c i l i t y  or l i c e n s e d  
he a l t h  p r o f e s s i o n a l  a c t i n g  u n der the s t a c u t o  "are not s u b j e c t  to 
c ivil 1 .bility, u n l e s s  n e g l i g e n t ,  and are not g u i l t y  o f  a c r i m i -  
nal act of u n p r o f e s s i o n a l  c o n d u c t .”

We r e c o m m e n d  that the f o l l o w i n g  p r o v i s i o n s ,  taken, in 
part, from the C a l i f o r n i a  N a t u r a l  D e a t h  Act, be i n c o r p o r a t e d  i n­
to the p r o p o s e d  l e g i s l a t i o n  to p r o v i d e  a m o r e  c o m p r e h e n s i v e  s t a t e­
ment of isssur.ityt

*(1) T h e r e  shall be no c r i m i n a l  o r  c i v i l  
l i a b i l i t y  o n  the part of any p e r s o n  o r  h e a l t h  
i a c l l i t y  for f a i l u r e  to act u p o n  a r e v o c a t i o n  
m a d e  p u r s u a n t  to th i s  Act u n l e s s  that p e r s o n  
or h e a l t h  f a c i l i t y  has a c t u a l  k n o w . e d g e  of the 
r evocation.

*(2) N o  p h y s i c i a n  or h e a l t h  f a c i l i t y  
which, a c t i n g  in a c c o r d a n c e  w i t h  the r e q u i r e­
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m e n t s  of this Act, c a u s e s  the w i t h h o l d i n g  or 
w i t h d r a w a l  of l i f e - s u s t a i n i n g  p r o c e d u r e s  from 
a q u a l i f i e d  patient, s h all be s u b j e c t  to c i v i l  
l i a b i l i t y  therefrom. N o  l i c e n s e d  h e a l t h  p r o­
fessional, a c t i n g  u n d e r  the d i r e c t i o n  of a 
ph y s i c i a n ,  w h o  p a r t i c i p a t e s  in the w i t h h o l d i n g  
or  w i t h d r a w a l  of l i f e - s u s t a i n i n g  p r o c e d u r e s  in 
a c c o r d a n c e  w i t h  the p r o v i s i o n s  of this A c t  si all 
be s u b j e c t  to any c i v i l  liability. No  p h y s i c i a n  
or l i c e n s e d  h e a l t h  p r o f e s s i o n a l  a c t i n g  u n d e r  the 
d i r e c t i o n  of a p h y s i c i a n ,  w h o  p a r t i c i p a t e s  in 
a c c o r d a n c e  w i t h  the p r o v i s i o n s  of  this c h a p t e r  
shall be g u i l t y  o f  a n y  c r i m i n a l  act o r  o f  u n­
pr o f e s s i o n a l  conduct.

"(3) N o  phy s i c i a n ,  h e a l t h  facility, or 
li c e n s e d  h e a l t h  p r o f e s s i o n a l  a c t i n g  u n d e r  the 
d i r e c t i o n  of p h y a * - i a n s ,  shall be c r i m i n a l l y  
o r  c i v i l l y  liable for f a i l i n g  to e f f e c t u a t e  
the d i r e c t i v e  of a q u a l i f i e d  p a t i e n t  p u r s u a n t  
to th.s Act. A failure by a p h y s i c i a n  to e f­
fectu a t e  the d i r e c t i v e  of a q u a l i f i e d  p a t i e n t  
p u r s u a n t  to this Act shall c o n s t i t u t e  u n p r o­
fess i o n a l  c o n d u c t  if the p h y s i c i a n  r e f u s e s  to 
make the n e c e s s a r y  a r r a n g e m e n t s ,  o r  fails to 
take the n e c e s s a r y  steps, to e f f e c t  the t r a n s­
fer of the q u a l i f i e d  p a t i e n t  to a n o t h e r  p h y­
sicia n  w h o  e f f e c t u a t e s  the d i r e c t i v e  of a 
q u a l i f i e d  p a t i e n t . *

A s  a r e l a t e d  matter, it should be r e c o g n i z e d  that H o use 
Bill No. 055 d o e s  not c o n s i d e r  the p o t e n t i a l  p r o b l e m  of a p h y s i­
cian and h o s p i t a l  b e i n g  p r e s e n t e d  w i t h  an invalid d i r e c t i v e  by 
an o t h e r w i s e  " q u a l i f i e d  p a t i e n t .”

The L e g i s l a t u r e  stay w a n t  to c o n s i d e r  p r o v i d i n g  Itospi- 
tals, p h y s i c i a n s  and o t h e r  h e a l t h  c a r e  p r o v i d e r s  w h o  fail to 
fo l l o w  an i n v alid d i r e c t i v e  wit*, im m u n i t y  from c i v i l  or c r i m i n a l  
liability. As vou m a y  recall, C a l i f o r n i a  N a t u r a l  D e a t h  Act d i s­
ti n g u i s h e s  betw-ten " u i n ding* and " n o n b i n d i n g” di r e c t i v e * ,  C a l i­
fornia H e a l t h  and S a f e t y  C o d e  S e c t i o n  7 1 9 1 1a»-Ic), and e x t e n d s  
su c h  immunity to p h y s i c i a n s  and o t h e r  l icensed h e a l t h  p r o f e s s i o n a l s  
w h u  refuse to e f f e c t u a t e  n o n b i n d i n g  d i r e c t i v e s .  At the same time.
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C a l i f o r n i a ' s  s t a t u t e  r e c o g n i z e s  that the p r o f e s s i o n a l  m a y  "gi\a 
w e i g h t "  to a n o n b i n d i n g  d i r e c t i v e  as he c o n s i d e r s  the a p p r o p r i a t e  
c a r e  for the p a t i e n t  u n d e r  all the c i r c u m s t a n c e s .  Id.

W e  hope that y o u  w i l l  find these r e c o m m e n d a t i o n s  h e l p­
ful as you d e v e l o p  y o u r  p o s i t i o n  r e g a r d i n g  H o u s e  Bi l l  No. 855.
If y o u  d e s i r e  a m o r e  e x t e n d e d  a n a l y s i s  of  thi3 legi s l a t i o n ,  we 
w i l l  be m o s t  p l e a s e d  to p r e p a r e  such an a n a l y s i s  and a d r a f t  
bill i n c o r p o r a t i n g  m o r e  c o m p r e h e n s i v e  r e c o m m e n d a t i o n s .

F i nally, I have e n c l o s e d  " G u i d e l i n e s  For D i s c o n t i n u­
ance of C a r d i o p u l m o n a r y  L i f e - S u p p o r t  S y s t e m s  U n d e r  S p e c i f i e d  
C i r c u m s t a n c e s "  p r e p a r e d  by the J o i n t  Ad Hoc C o m m i t t e r  on B i o­
med i c a l  E t h i c s  of the Los A n g e l e s  C o u n t y  M e d i c a l  A s s o c i a t i o n  and 
the Los A n g e l e s  C o u n t y  Bar A s s o c i a t i o n  for your review. T h e  
" G u i d e l i n e s "  w e r e  r e c e n t l y  e n d o r s e d  by the C a l i f o r n i a  M e d i c a l  
A s s o c i a t i o n .

Sincerely,

M . t f u L u l p U
M. S t e v e n  L i p t o n
for M'JSICK, P E E L E R  fc G A R R E T T

A N G : a p k  

E n c l o s u r e



2620 E. 42nd Avenue,  Apt .  3 
A nc ho ra ge ,  A la ska  99504 
A p r i l  26 ,  1982

Honorable Michael F. Beirne 
Chairman, HESS Committee 
Alaska State Leg islature  
Pouch V (MS 3100)
Juneau, Alaska 99811

RE: HB 855 - Right to Natural Death

Dear Representative Beirne:

At th is  time I would lik e  to sunmarlze my testimony given at the teleconference
hearing of March 12, 1982, before your committee re lating  to HB 855: An Act
Relating to the Right to a Natural Death. The views and ana lysis are prim arily  
mine.

The sponsors of HB 855 are to be commended for th e ir e ffo rts  to protect patients' 
r l jh t s  against the unwanted and unwarranted Intrusion of health care people and 
members of one's own fam ily. Hopefully, the b i l l  would not be mlsuseu by a 
few to save money for society by not providing medical care for people who 
would wish to have, and could benefit from medical care.

My comm ’ts w ill  pertain to three areas: (1) some sp e c if ic s  of HB 855 which
may create problems, mainly d e fin it io n s ; (2) some possible consequences and 
general Im plications of the b i l l ;  and (3) a consideration of options.

I .  Some Sp ecifics  of MB 855 That May Cause Problems:

(1) The phrase “terminal condition" which Is  cen .ra l to the b i l l  1s not
defined. For some. Includinq some physicians, one nay be seen 1n a-, 
exaggerated sense as dying from b irth ; for others, a fte r  m aturity; 
for others a fte r  some deterioration associated with old age. There 
are some further problems: could c ise s  s im ila r  to Karen Ann Quinlan 
be taken o ff resp irators only 1f one Is  terminal? So that i non­
terminal person or< a resp irator must be maintained on that resp irator  
even though there is  no expectation of any form of recr/ery . Or does 
one consider a case lik e  Quinlan to be In a terminal condition though 
she has breathed on her own for s ix  years?

(2) In the section on D efin itio ns, def1n1t1*w» (3) " life -su sta in in g  procedures" 
Part (B) Is  too re s tr ic t iv e  as to comfort care , where the word *«K llca l"  
seeos to evclude other kinds of care necessary for comfort care . A 
possible reading night be "medical AND NURSING procedures considered 
necessary to provide comfort care ."  A b etter and more Inclusive  phrasing 
would be to say "medical ANO OTMCR TYPfS Of procedures." This would 
Include such things as fluTdsT n u trlt lo n . Ked care , e t c . ,  without such
an addition t tuatlons might a r ise  where the e th ics of the nursing 
profession and the m orality of Individuals might be placed In a state  
of compromise based on the present wording. S im ilar changes in wording 
should be In the Declaration 1*se1f.
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( 3 )  In  S e c .  1 8 . 1 2 . 0 1 0 ,  p a r a g r a p h  ( c )  on page  2 ,  i  .e s e n t e n c e  " I f  a s p e c i f i c  
d i r e c t i o n  1 s  h e l d  t o  be I n v a l i d ,  t h e  I n v a l i d i t y  doe s  n o t  a f f e c t  o t h e r  
d i r e c t i o n s  o f  t h e  d e c l a r a t i o n  t h a t  can  be g i v e n  e f f e c t  w i t h o u t  t h e  
I n v a l i d  d i r e c t i o n "  1 s  a s u p e r b  e x e r c i s e  1n n o n - s p e c 1 f 1c 1 t y ,  c h a l l e n g i n g  
o n e ' s  i n t e l l i g e n c e .  P r e su m a b ly  t h e  a c t i v e  h a s t e n i n g  o f  a p a t i e n t ' s
d e a t h  s u c h  a s  mercy  k i l l i n g  wou ld  be  c o n s i d e r e d  t o  be  an i n v a l i d  d i r e c t i o n ,  
y e t  none o f  t h i s  1s c l a r i f i e d  1n t h e  b i l l .  A d i r e c t i o n  a s k i n g  f o r  50 cc  
o f  oxygen I n t o  o n e ' s  b l o o d  s t r e a m  o r  1 0 0  mg o f  I n s u l i n  would  be I n v a l i d  
d i r e c t i o n s .  Some c o n t e n t  I s  needed  as  t o  t h e  meaning  o f  " I n v a l i d i t y , "  
e s p e c i a l l y  t o u c h i n g  upon mercy k i l l i n g ,  h o m i c i d e ,  and b e i n g  an  a c c o m p l i c e  
t o  a s u i c i d e .

( 4 )  In  t h e  P u r p o s e ,  1n o r d e r  t o  a v o i d  a c o n n o t t  1on o f  c o n f e r r a l  o f  r i g h t s  by 
t h e  l e g i s l a t u r e  o r  by t h i s  b 1 1 1 . t h e  word ’ p r e - e x i s t i n g "  be I n s e r t e d  
b e f o r e  t h e  wore  " r i g h t "  s o  t h e  new w ord in g  would  r e a d :  " . . .  t h e  l e g i s ­
l a t u r e  d e c l a r e s  t h a t  t h e  laws o f  t h e  s t a t e  r e c o g n i z e d  t h e  PRE-EXISTING 
r i g h t  o f  an  a d u l t  p e r s o n  t o  make a w r i t t e n  d e c l a r a t i o n  . . . "  In  t h e  
D e c l a r a t i o n  a s i m i l a r  c h a n g e  m ig h t  be u se d  c h a n g ln q  "my l e q a l  r i g h t "  t o  
"my p r e - e x i s t i n g  r i g h t . "

I I .  General *mp11cat1ons and Possible Consequences:

(1) The proxy/guardian paragraph In the Declaration 1s very good by Its  
Inclusion , for 1t allows for greater f le x ib i l i t y  to meet the contingencies 
ami new r e a l it ie s  of the s itu a tio n , many of which cannot forsee years In 
advance.

( 2 )  I f  the purpose of the act Is  to reassert the rights of patients as to 
the ir medical care , then 1t is  not c le a r that HB 855 furthers that 
purpose. As 1t stands, c e r t if ic a t io n  of "terminal condition" 1s le f t  to 
two physicians; hence the control and re sp o n sib ility  devolves onto the 
physicians and not re a lly  the patient.

(3) As far a? the in v a lid ity *  statement discussed 1n 1-1 above, two problems 
a r is e : What constitutes the content of in v a lid ity ?  And who 1s to 
deride? Lawyers, ’u rts , physicians, h o sp ita ls , nurses, family?

(4) The llv ln q  w ill  alms at protectlnq the patient and h is  autonomy, however, 
many other autonom*e« are 1*“ olved. Conscience clau*. *$ would help to 
protect health care profess n a ls , th e ir  e th ics and In teq rlty .

(5 )  What are the consequences of th is  b i l l  toward those not Included s.nee  
they are not ad u lts : In fan ts, minors, retarded, those who have not 
made a statement? Does one need a liv in g  wi l l  in  order to withdraw l i f e  
support systems? What i f  one Is  not terminal hut does not wish further 
burdensome treatments? Rather than widening the scope of withdrawing 
or 
res
lim ited c r ite r io n . Better c r it e r ia  would be the uselessness of the 
therapy and vurden\ and non-benefit of the therapies from the point of 
view of the patient.

*’ ting of Hfe-prolorgli ) treatments, the bl)I. In effect.
-t  It  to the Incurably terminal patient. This would be a very
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( 6 ) F i n a l l y ,  t h e  l i k e l y  r e s u l t  w i l l  be t o  e n c o u r a g e  t h e  m e d ic a l  p r o f e s s i o n  
toward u n d e r t r e a t m e n t  o f  t h o s e  w i t h  l i v i n g  w i l l s  and  o v e r t r e a c m e n t  o f  
t h o s e  w i t h o u t  a l i v i n g  w i l l .  I f  a p a t i e n t  w i t h  a l i v i n g  v/111 i s  p o s s i b l y  
t e r m i n a l  — and  t h e r e  1 s  d i f f i c u l t y  In  knowing t h i s  — one  1 s s a f e r  i n  
n o t  t r e a t i n g  t h a t  p e r s o n  f o r  h i s  e v e n t u a l  ( p o s s i b l e )  d e a t h  1 s p r o o f  t h a t  
t r e a t m e n t  o u g h t  n o t  t o  have  been begun and e ven  p o s s i b l e  r e c o v e r y  m ig h t  
s t i l l  be s e e n  a s  b a t t e r y .  For  t h o s e  w i t h o u t  l i v i n g  w i l l s  1 t  i s  s a f e r  
t o  t r e a t  even  beyond some r e a s o n a b l e  p o i n t  s i n c e  t h e r e  i s  no d e c l a r a t i o n  
o f  h i s  i n t e n t i o n .

I I I .  P o s s i b l e  O p t i o n s  and  Recommenda t ions :

( 1 )  HB 855 m igh t  be amended t o  c o r r e c t  f o r  d e f i c i e n c i e s  m e n t io n e d  in  I .
( ab o v e )  and o t h e r s ,  y e t  1n my Judgement  t h e  c o n s e q u e n c e s  m en t io n e d  1n 
’ I .  ( a b o v e !  seem t o  f a r  o u tw e ig h  t h e  a d v a n t a g e s  o f  t h e  e x i s t e n c e  o f  such 
a law.

( 2 )  No law may be p r e f e r a b l e  t o  a law which c r e a t e s  more p rob lem s  t h a n  U  
s o l v e s .

( 3 )  My p e r s o n a l  p r e f e r e n c e  would  be t o  r e d o  t h e  b i l l .  1f  a b i l l  seems n e c e s s a r y .  
I f  t h e  p u r p o s e  o f  t h e  b i l l  i s  t o  p r o t e c t  p a t i e n t s '  r i g h t s  a g a i n s t  unwanted 
and  u n w a r r a n t e d  i n t r u s i o n s  o f  o n e ' s  f a m i l y  o r  h e a l t h  c a r e  p r o f e s s i o n a l s ,  
t h e n  a b i l l  c e n t e r e d  a ro u n d  p r o x y / q u a r d l a n  would b e s t  s u c c e e d .  The m cs t  
a c c e p t a b l e  and  l e a s t  d a n q e r o u s  form o f  l e g i s l a t i o n  i s  one whereby a p e r s o n  
In good h e a l t n  o r  o t h e n  i s e .  names a p ro x y  who w i l l  have  d e c i s i v e  s a y  1 n 
s t a t i n g  t h e  p a t 1e n # ' s  b e s t  I n t e r e s t  d u r i n g  t h e  p a t i e n t ' s  i n c o m p c t e n c y .
While  com p e ten t  .e p a t i e n t  s h o u l d  m a i n t a i n  h i s  r i g h t  o f  s e l f - d e t e r m i n a t i o n  
a s  *o t h e  m e d ic a l  c a r e  s o  t h e y  c o i n c i d e  wi t h  h i s  b e s t  I n t e r e s t  and  v a l u e s  
and w h i l e  . j m p e t e n t  t h e  p a t i e n t  may u p d a t e  h i s  p roxy  on h i s  p o s i t i o n .  The 
l i v i n g  » M 1 c o n c e p t  would f a l l  I n t o  a s e c o n d a r y  p o s i t i o n ,  s e r v i n g  a s  t h e  
g u i d e l i n e s  f o r  t h e  p ro x y  to  u se  a s  t o  h i s  b e s t  I n t e r e s t s ,  b u t  a l l o w i n g  t h e  
p roxy  t o  I n t e r p r e t  t h e s e  and  h*s  knowledge  o f  t h e  p a t i e n t ' s  w i s h e s  v 1 s - a - v 1 s 
t h e  c o n t i n g e n c i e s  and  r e a l i t i e s  o f  t h e  a c t u a l  s i t u a t i o n .

I hope t h e s e  c o m e n t s  a r e  b e n e f i c i a l  t o  y o u r  d e l t b e r a t l o n s .

cc : Honorable Terry Martin
Honorable Bette Cato 
HonoMbl- Hugh Malone 
Honorable Sarah J . Smith 
Honorable Donald Clocksin  
Honorable Brian Roners

S i n c e r e l y ,


