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Should you have any additional questions or cements, please don®
to give ny office a call.

Sincerely,

Mike Beirne
State Representative
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Teleconference on HB 210, November 20, 1981
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Rep. Bierne
November 23, 1981

about the time involved. Mr. Holmes tells me that in the next
few weeks, the majority of the work on the bill will be con-—
ducted Since | believe there are many problems with the bill,

I want to be sure that the opinions of the non-Anchorage
communities are heard and fully considered--a feeling I did
not receive from the last teleconference.

HB 210 has important ramifications in the rural communities, so
I am concerned that these communities can offer their Tfull
impact.

Sincerely,

Linda M. Wingenbach
Attorney-at-Law

cc: Legislative Affairs
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Honorable John Carr
29 June 1979
Page Two

In short, as an attorney and political person, | cannot recommend
him too highly to you as a person who would make an important
contribution to the vital work of the conference.

Sinceri

Richard Whittaker
RW?mh

cc: Mr. Rudy Johnson s
Box 4-1646
Anchorage, Alaska 99509



JOINT CUSTODY. SOLE CUSTODY: A NEW STATUTE REFLECTS A NEW PERSPECTIVE

The legislative evolution of the new California custody law; origins and
intent as a guide to understanding and administering joint or sole custody.

James A. Cook*

The greatest impact of California's new child
custody Statute is the effect it will have upon the
expectations and conduct of parents prior to a
court hearing. Secondarily, the new law modifies
the options available to t court and the con-
siderations which must be  ghed in disposing of
custody cases. Transiti  nto the new concept
may initially be difficul-  the courts. However
the burden of change v lessened as the divorc-
ing public becomes in advance of custody
proceedings, of th te’s intent. The new
Statute facilitates presc, ion of the child's needs
for contact with both parents; it reduces use of
the courtroom by one parent to destroy the other
parent, to the detriment of the child's best in-
terests.  This new Statute's emphasis on joint
custody is intended to alleviate other problems
frequently generated under the former law:

1. Defusing child-stealing and suppcrt-avoidance
This legislative recognition of joint custody and

its implementation by the courts may defuse and
reverse the increasingly menacing recourse by ex-

cluded parenu to "child stealing" and/or abandon-

ment of financial support for lack of meaningful,
frequent and extensive contact with their children.
Legal practitioners have been reluctant to aﬁpg
punitive or confiscatory sanctions in cases of child-

stealing or abandonment of support. Observers
have been uneasy about a legal solution that focus-
ed solely on punishment and support-collection on
behalf of custodial parents, when many custodial
parents share the responsibility for the provoca-
tion. Instead, joint custody provides an oppor-
tunity to demonstrate and increase respect for
equality under the law while effecting a possible
induction of child-stealing and support-avoidance.

2. Redressing the imbalance between mother vs
father custody fights.

Additionally, it is intended that this new empha-
sis upon joint custody will result in tempering a
recent trend of fathers to strive for sole custody.
While the opportunity for fathers to ampcte for
sole custody tests the equality of the sexes insofar
as sole-custody decrees are concerned, the result is
increasingly hostile custody battles because of a
hei%htened expectation of unilateral victory by
both parents. The new law will shift the view of
equality - from a statistical determination of how
frequently fathers rather than mothers achieve
sole custody - to a decision based on protecting
a child's access to hoth parents and on encourag-
ing parental sharing of responsibility for the child.

*James A. Cook initiated and authored the initial version of AB 1480, secured

sponsorship by California Assemblyman Charles Imbrecht of Ventura, en-
couraged the fourteen additional Senators and Assemblymen who became
cosponsors, and coordinated and monitored the endorsements, hearings and
imendments that resulted in passage and signature into law of AB 1480.

James A. Cook, 10606 Wilkins Avenue, Los Angeles, California 90024
Home: (213) 475-5352. Office: (213) 772-4200



3. Discouraging the use of child custody for intimi-
dation.

The most immediately apparent feature of Cali-
fornia’s new child custody law is “the message it
sends in advance to divorcing parents”: a power-
play for exclusive child custody, either for pur-
poses of intimidation or to force subservience in
negotiation, is less likely to be tolerated by the
court. Therein, the new Civil Code Section 4600
and 4600.5 is regarded as one of the most signifi-
cant evolutions of California’s family law aince the
advent of "no fault" divorce in 1970, which elimi-
nated the airing of “faults” as justification for
divorce. Henceforth, the new child custody Statute
will largely dissolve the recourse to winner-take-all
custody litigation that has heretofore been sub-
stituted for the catharsis of airing "faults."

Preference is likely to favor joint custody, or
sole custodianship for that parent who demon-
strates the most cooperation and tolerance for the
child's frecuent and continuing contact with the
alternate parent. Consequently, an antagonistic
and covetous parent is likely to be denied sole
custody and may jeopardize the opportunity to
participate equally in joint custody.

The intentions and consequences of the legis-
lation. as they evolved during the legislative pro-
cess and as amended into Section 4600 and Sec-
tion 4600.5 of the Civil Code, are itemized below.
The itemization is not necessarily in the order of
importance to petitioners or counselors. For ease
of reference the items are in the same sequence as
the issues occur in the new Statute.

Policy Statement
Intent

The intention of the original version of AB 1480
was to establish a guide, a goal, and a preference
for divorcing parents. By making iOle custody less
likely to be decreed by the court*,, the intent of the
original as well as the final versijn of AB 1480 is to
caution divorcing parents who would otherwise be
prone to pursuing sole parent custody for pur-

poses of vindictiveness, leverage or extortion. Since
the advent of California’s “no fault” divorce a
decade ago, there has been widespread suppaosition
that the battleground has subtly shifted from
personal accusations to custody and visitation
fights thus confounding rather than resolving the
divorce process.

While serving as a guide to divorcing parents,
the original version of AB 1480 placed no restraints
on tile discretion of the judiciary other than a first
preference consideration of joint custody before
recourse to sole parent custody.

As an early endorser of AB 1480, Professor Jay
Folberg of the Lewis & Clark College, Portland,
Oregon, and Executive Director of the Association
of Family Conciliation Courts, characterized the
intent succinctly: "We too often forget that one of
the most noble functions of law is to provide a
model of what is expected of people. | believe
that the approach of AB 1480, creatim a ‘prefer-
ence’ forjoint custody, is the best alternative."

SB 477, which also made joint custody avail-
able to the court, placed constraints of justifica-
tion on the court's selection of sole parent custody
rather than making joint custody a preferred alter-
native. SB 471 requir  hat the court must state
the reasons denying joint custody in cases where
(a) both parents sought joint custody, (b) one
parent petitioned for joint custody, (c) ora termi-
nation or modification of joint custody was ob-
jected to by a parent. The legislative conference
which resulted in the final version of AB 1480,
and which incorporated most of the provisions of
SB 477 to assure the likelihood of passage, resulted
in AB 1480 adopting these same restraints upon
the court's discretion. Thus, although sole and
joint custody are co-equal preferences in the new
law, the court must justify its decision to award
sole custody in specified situations.

The policy statement which introduces the new
Statute makes clear the intent of the new law,
despite the court’s continued discretion to award
sole custody.



Frequent and continuing contact

Section L. Section 4600. The Legislature

finds and declares that it is the public policy

of this state tn assure minor children of fre—
quent and continuing contact with both

parents after the parents have separated or

dissolved their marriage... .

Originally, adpolicy statement describing custody
intent appeared as a concluding paragraph of SB
477, while a briefer policy statement intending
“equal access” by achild to both parents appeared
at the outset of AF 1480.

In the final version of AB 1480, the policy
statement of SB 417 was adopted as the opening
and quiding heading to the statute: .. to assure
minor children of frequent and continuing contact
with both parents ..

Prior to amendment, the policy statement con-

tained the phrase “close and continuing contact"
However, it was conjectured that “close” might be
erroneously interpreted to imply a requirement of
physical proximity of residence for both parents
and, as such, place a proximity qualification on the
availability of joint custody. But it was subsequent-
ly stressed that physical proximity was not essen-
tial for implementation of joint custody, given
the availability of modem transportation, and that
frequent and continuous contact” was a goal
worthy of precluding any possible misinterpreta-
tion of “close" contact.

“Equal access" succumbs to reasonableness

Fairness has been ar influential stimulus in the
quest forjoint cusiody legislation. Consequently,
equalit* of ontact by each parent with the child
or child.rn \'as an initial preoccupation of the
proponents. Nevertheless, the proponents also did
not want to obscure or jeopardize this humani-

tarian concept by attempting to define with pre-

cision an equal allocation of time. While balance
of contact is encouraged by the new law, the
limiting requirement of “equal” has been removed,
and instead parents are encouraged to seek, and to
offer, time with the child or children on the basis
of that which is practically and conveniently

available. Parents are encouraged not to be exclu-
sively concerned with equitability. This oppor-
tunity for flexibility should allow both parents an
escape-hatch from the slavery cf equitability if
it is within their ability to assume more time with
a child, or to offer more of such time to the
alternate parent.

Encourage parents to share

Section L. Section 4600 . .. and to encourage
parents to share the rights and responsibilities
of child rearing in order to effect thispolicy.

Encouragement of joint custody, in the opening
policy statement, occurs because of the desire by
proponents to enlist the aid ofjudge’. Conciliation
Court counselors and private practitioners to
encourage divorcing parents to opt for or acquiesce
to the joint custody solution.

The necessity of encouragement and the pre-
ferable goal of joint custody now places upon the
State, in the form of a policy statement, the
obligation to develop imaginative methods for
inducing parents to voluntarily prefer joint cus-
tody. While the Statute has not specified the
mechanism for doing so, the new law may cultivate
imaginative means of encouragement.

Initially, the burden will fall heavily upon Con-
ciliation Courts and jurists during hearings. Even-
tuallﬁ, a more widespread awareness of the Statute
by the divorcing public is likely to precondition
di\éorcing parents to an expectation of joint cus-
tody.

The combination of “no fault" divorce and
equal division of community property had dimi-
nished the courtroom airing of “faults” and reasons
for unequal divisions. Faults and contentions are
still voiced, but to a lesser degree, similarly,
although reasons for not granting an alt-mate
parent joint custody are likely to be aired, it
hoped that courtroom practice will reflect tin
spirit and intent of this Act, as occurred with the
“no fault” law, with expectation of ajoint custody
resolution of diild care by divorcing parents.



Order of preference: To both parentsjointly or to
either parent

Section L. Section 4600. In any proceeding
where there isat issue the custody ofa minor
child, the court may. during the pendency of
the proceeding or at any time thereafter,
make such order for the custody of the child
during minority as ma; seem necessary or
proper. If a child is of sufficient age and
capacity to reason so as toform an intelligent
preference as to custody, the court shall con—
sider and give due weght to the wishes of the
child in making an award of custody or modi —
fication thereof. Custody should be awarded
in the following order of preference, accord—
ing to the best interests of the child:

(@ To both parents jointly pursuant to

Section 4600.5 or to either parent.

The new law did not spring full blown without
attention to previous phraseflogy. On the con-
trary, if there was any single phrase in the prior
Statute that spawned AB 1480's concept, it was
the long adliered-to directive which is repeated in
the new law. “Custody should be awarded in the
following order of preference.” The previous
statute permitted no other alternatives than: (a)
To either parent, (b) To the person or persons in
whose home the child has been living, (c) To any
other person or persons deemed suitable.

Proponents of joint mstody assumed that the
most desirable goal with the least likely trauma for
child and parents would be to list joint custody as
the first preference, ahead of the other alternatives.
An interim version of SB 477 specified * to either
parent or to both parentsjointly.” The word order
was reversed when adopted from SB 477 into the
final version of AB 1480, so that “ To both parents
jointly" appears prior to the alternative of “to
cither parent.”

No single issue within this legislation was more
vigorously debated than whether "To both parents”
should be listed separately and unequivocally as
the first preference, or if there should be equal
consideration, within the same paragraph, of the
alternative of sole parent custody. Ultimately, the
"both parents jointly" provision was further

secured as a preferred goal by provisions in Section
4600.5 and by the addit-m of a qualification that
ifjoint custody is not decreed the court m ist con-
sider which parent will be most likely to fac'litgte
contact between the child an non-custodial parent.

The intention of the proponents for a separate,
unequivocal and first preference ofjoint custody is
worth reporting. The intent was to establish a goal
that would minimize the necessity for adversary
litigation.  Presumably, a parent seeking joint
custody and willing to tolerate the alternate parent
in joint custody would be less Ukely tc conduct an
aggressive, adversary litigation attack and conse-
quently be less effective as a litigant. A preference
for joint custody was also viewed as the best way
to guarantee equal protection of both parental
roles in those cases where two parents are compet-
ing for the exclusive care of their child.

When given equal ranking with joint custody,
the presence of a sole custody alternative inspires
an ominous spectre of needing to attack the alter
nate parent as unfit to be a sole custodian. In addi-
tion, an apprehensive parent who would otherwise
consider joint custody as acceptable, may be fight-
ing for sole custody because of a fear that an
uncertain evaluation between joint and sole cus-
tody may result in their loss of custody together.

Conscientious jurists, mindful of the public
policy goal of the new Statute, will have to dis-
cern whether a parent litigating custody is doing so
for purposes of protective self-defense because the
new Statute has not clearly and separately itemized
joint custody as a first priority consideration of
the court.

Considering the parent most likely to allow fre-
quent and continuing contact

Section I. Section 4600. In making an award
of custody to either parent, the court shall
consider which parent Ismore likely to allow
the child or children frequent and continuing
contact with the noncustodial parent...

~ The caveat of cooperation as a character trait
in selecting a sole custodian, ifjoint custody is not
to prevail, had its ongin in simple wisdom.



Responding to the w.angles and dissension that
evolved from the leverage inherent in sole parent
custody, Dr. Jose Santngo of the University of
Arizona Department of i .ychiatry suggested {
ing a Phoenix, Arizona conference on May 22,
1976, at a time when the joint custody concept
was still a rarity), “ give the child to the parent who
will tolerate the most the child's relationship with
the other parent.” This proposal became known
colloquially as ‘favoring the most tolerant parent’
as ameans of both rewarding and inducing coopera-
tion.

The opportunity of giving this proposal the
force of law occurred during a final amending
session of AB 1480, in August 1979, when Dr.
Diane Trombetta of Los Gatos, California sug-
gested this terminology in the version of AB 1480
that succeeded SB 477. This particular provision
favoring the tolerant and cooperative parent in
sole custody decisions could become one of the
most significant and influential changes in evaluat-
ing the suitability of sole custodians. As a mini-
mum, it may inspire more guarantees and demon-
stration of tolerance and cooperation than has
been customary of sole custody seekers heretofore.

At a concluding amendment conference. Judge
David B. King of the San Francisco Superior

Court's Domestic Law Court cautioned that, al-

though important, he didn't consider the coopera-
tion criterion as overriding, that there were also
other worthy considerations, and that demon-
strated tolerance of the alternate parent should be
“among other considerations” and not the sole
determinant.

No preference of a custodian because of that
parent's sex

Section /, Section 4600. In making an award
of custody to either parent, the court... shall
not prefer a parent as custodian because of
that parent”s sex.

This qualifier was adopted during an early am-

endment to SB 477 and ultimately included in its
entirety within AB 1480.

dur-

In the court's discretion, a plan for implementa-
tion of custody

Section L. Section 4600. (b)(i) The court,
in its discretion, may require the parents to
submit to the court aplan for implementation
of the custody order.

One of the unique effects of allowing the court
to require a custody implementation plan is that
it may also require the submission of a plan for
the implementation of sole custody before, or
after, decreeing sole custody. In addition, the
opportunity of the court's discretion in requiring
a custody plan is another means to discern how
cooperatively an individual parent would subse-
quently administer custody.

Heretofore, although the court might hear all
manner of testimony about the worthiness, or
lack thereof, of a parent to be sole custodian, it
was neither required nor customary for the sole
custodian to give any of his/her plans for imple-
menting sole custody. Implementation decisions
were solely at the discretion of the recipient of
custody, frequently to the pain of the excluded
noncustodial parent. Challenges and a return to
court for new hearings were often fomented by
implementing sole custody, without such a plan.

The genesis of a discretionary requirement for
submission of a plan was an outgrowth, however,
of hearings and debate about provisions suggested
for inclusion in an early version of SB 477, The
initial version of SB 477 alsr proposed topics for
evaluation within mandatory joint custody plans,
while such topics may be prudent for divorcing
parents to consider voluntarily when creating a
joint custody plan, they were ultimately elimi-
nated from SB 477 as being too great a potential
incursion into private decision-making, as being
culturally biased against some parents upon whom
they would impose, and as requiring more flexi-
bility to accommodate changing economic condi-
tions and the evolution of growing children’s
interests.

The plan provisions amended into SB 477 in
April, 1979, but later removed in response to
objections du mg hearings, were not mandatory



nor essential to the court's granting of joint cus-
tody. The provisions were suggested to enable
parents to determine the manner of carrying out
(a) “the child's education,” (b) “daily routine,”
(c) “association with friends,” (d) “religious train-
ing,” (e) “and other activities.” Considering the

differences of opinion that most couples ordi-

narily experience during divorce, the itemization
was sardonically characterized as a new selection of
controversial topics that the divorcing couple might
not nave otherwise considered, and sufficiently
provocative to make joint custody agreement
virtually unattainable. If consensus on such topics
is not forthcoming, it may be prudent merely to
allow most or all of these considerations to be
resolved by each parent for that period of time
when the child is in the respective parent's care.

The fact that the plan topics were eliminated
from SB 477 during its legislative processing and
were never a requirement of AB 1480 may imply
to the court that, as such, these topics are not an
influential determinant of joint custody but that
divorcing parents are prudently advised to consider
these issues voluntarily even though they do not
influence a decision for cr against joint custody.

Out of state residence not a barrier to joint
custody. An initial version of SB 477 excluded
joint custody when one of the parents lives out of
the state and also provided for termination ofjoint
custody if a parent established or was uKeIK to
establish a residence in another state. Both of those
provisions wen; eliminated during the amendment
process of SB 477. The reasons for their elimina-
tion ire a useful instruction to individuals adminis-
term  >radjudicating the new law.

First, the provision would have provided a per-
verse opportunity for a recalcitrant parent to de-
feat the imﬁlementation of joint custody merely
by leaving the state.

Second, a requirement of residence within the
state for both parents and children could defeat
the availability ofjoint custody for the numerous
families living in California border communities
wh.rein one parent might be living a short distance
away in the bordering state. The family would be
denied the opportunity of joint custody while

other parents residing hundreds of miles apart with-
indCaIifornia could avail themselves of joint cus-
toay.

Third, the prevelance and availability of travel
and transportation, regardless of state borders, is
already facilitating an exchange of children be-
tween parents that should not be denied future
petitioners ofjoint custody.

Plans subsequent to custody orders

Section L. Section 4600. (b) (I) The court,
in its discretion, may require the parents to
submit to the court a plan for the implemen—
tation of the custody order.

The version of AB 1480 that was ultimately
passed was careful not to specify that, as a con-
d'rion of granting joint custody, a custody plan
must first be submitted to and approved by the
court,

A requirement of a plan in advance was con-
sidered as potentially hamstringing the goal of
joint custody for at least two reasons: First, plans
prior to order could tend to inspire the thwarting
of joint custody if one party or the other took that
opportunity to insist on implementing provisions
that would make joint custody unfeasible. Second,
the requirement of a plan in advance might re-
direct the court's energies from the preferred pub-
lic policy goal of encouraging joint custody into
being an arbiter of plan detalls - a time-consum-
ing task that might make the court long for the
expediency of the past wherein a sole parent was
decreed custodian, the alternate parent was re-
strained to visitation, and the custodian was given
tr|1e relatively unexamined implementation of a
plan.

Thus, in the new law. the court is permitted to
discern whether joint custody would be in the best
interests of the child, to so decree, and to require
aplan from the parents subsequently.

On the other hand, durin ‘he first several
months of hearings under this new Code Section,
courts may be asking for plans in advance as a
means of determining how cooperative the parents



are likely to be, and which parent is more likely
to facilitate frequent and continuing contact with
his or her co-parent. Since non-cooperation could
jeopardize custody altogether, the request of a plan
in advance of order could induce cooperation for
fear of the alt;rnate consequences.

Custodianship in the home where die child has
been living.

Section I. Section 4600. (wd (2) Ifto neither
parent, to the person or persons in whose
home the child has been livinj ina wholesome
and stable environment.

With the exception of the opening phrase, "If
to neither parent.” the remainder of the statement
is derived, In its entirety, from the prior law. Cus-
tomarily, and almost universally, this decision is
applied when the child is not awarded jointly or
to either/parent.

The opening qualifier, “If to neither parent,
was added as a precaution just in case a narrow
interpretation of the statement without that phrase
gave an undue opportunity for sole parent custo-
dianship to the parent who had obtained initial
and temporary custody, pending resolution in
trial, because of the advantage of an interim
period of residence. AB 1480 proponents urging
such a qualifying phrase were painfully aware of
how influential upon an ultima*** custody decision
the obtaining of temporary but exclusive custody
has been in administering the prior statute.

Custody to other persons; no new 4600 changes

Secrion L Section 4600. (b)(3) To any
other person or persons deemed by the court
to be suitable and able to provide adequate
and proper care and guidance for the child.

(c) Before the court makes any order
awarding custody to a person or persons other
than a parent, without the consent of the
parents. It shall make a finding that an award
of custody to a parent would be detrimental
to the child and the award to a nonparent Is
required to serve the best interests of the
child Allegations that parental custody would
be demtnental to the child, other than a state—

ment of that ultimate fact, shall not appear
in the pleadings. Tne court may, in itsdis—
cretion, exclude the public fn m the hearing
on this isste.

This section is repeated, without change, from
the prior law.

A presumption of joint custody where both parents
agree.

Section 2. Section 4600.5 is added to the
Civil Code to read: 4600.5 (a) There shall be
a presumption affecting the burden of proof.
that joint custody is in the best interests of
a minor child where the parents have agreed
to an award of joint custody or so agree in
open court at a hearing for the purpose of
determining the custody of the minor child
or children of the marriage.

Reportedly, there have been instances of the
court previously refusing to grant joint custody
although both parents had volunteered a joint
custody resolution of the custody decision. The
reasons for refusal covered a broad spectrum,
ranging from a lack of authority for the court to
do so in the previous law to a supposition about
the inability of divorced parents to share parent-
ing decisions.

This portion of 4600, granting joint custody to
parents who so agree, was the least controversial
provision of the proposed joint custody legisla-
tion. Both AB 1480 and SB 477 started with
this assumption, and from this base of agreement
some of the less tractable proposals emanated.

One observer commented. "It hardly seems
necessary to lecture the court about presumption
when both parents agree.”

‘... 0r soagree in open court.. ." is the pro-
vision within this portion that will probably give
jurists the greatest opportunity to advise, guide,
caution and to strike a phrase for 4600's policy
statement. At the moment of court appearance,
the tension and emotion of the events is frequently
a high-water mark of both reKntments and expec-
tations wherein the voice of authority, prudently



restrained, may elicit the agreement resulting in
joint custodv. For this reason, the proponents of
this measure purposely did not limit agreement
solely to that achieved prior to appearance in court.

Court statement of reasons for denial of joint
custody.

Section 2. Section 4600.5 (a) If the court
declines to enter an order awarding joint
custody pursuant to this subdivision, the
court shall state in itsdecision the reasons for
denial ofan award of joint custody.

This is the first of three times within 4600
wherein the court is required to state reasons for
denying joint custody. This portion refers to
situations wherein both parents agree to joint
custody. The addition of this “reasons for denial"
requirement occurred midway in the amendment
process, and was accepted without objection when
retjerring to two parents who agreed to joint cus-
tody.

Later, during the concluding amendment ses-
sions that led to acceptance of an AB 1480 that
would be superseding SB 477, the “reasons for
denial" requirement became a vigorously pursued
last minute addition to subsequent portions of
4600.5.

Philosophies are legislated as much by coinci-
dence as by deliberate intent. The evolution of the
“reasons for denial" requirement is an interesting
case in point.  Originally, AB 1480 sought a
clearcut first-p ority, preferential consideration
of joint custody by the court before recourre to
other custody alternatives. Options other than
joint custody were not foreclosed from the court's
discretion, however. The intent had been encour-
agement and inducement toward a joint custody
consideration, first Opponents contended that
AB 1480 was imposing mandatory joint custody,
presumably in every case, although there was no
word or phrase combination in the original version
of AB 1480 that imposed a categorical demand
upon the court for joint custody. Most signifi-
cantly, there was no requirement upon the court
to justify why joint custody had not been ordered.

On the other hand, SB 477, which was being
attacked as not sufficiently assuring of joint cus-
tody placated some opponents by amending-in the
“reasons for denial" obligations, at least within the
portion wherein both parents have agreed to joint
custody.

Ironically, SB 477 which initially imposed the
least change from prior practice, ultimately be-
came the vehicle that would require the court to
justify its ‘no joint custody' reasons. In other
words, these obligations upon the court's discre-
tion were ultimately to be adopted by AB 1480, a
bill which did not originally require the court to
justify decisions, but which superseded SB 477 in
passage through the legislature.

The effect of this present legislation seems to be
a Statute that more narrowly defines the court’s
goal and discretion, as well as justification for
doing otherwise, than any party to the legislation
at the outset had envisioned.

But, does a “reasons for denial" requirement
make joint custody any more assured? A theory,
voiced at the time the phrase was amended-in,
contended that si'ch a requirement provided a
specific record that could be questioned upon
appeal, that it might lead to more joint custody
decisions because of the appeal scrutiny and, to a
certain extent, diminish the frequency of "reasons
for denial" in situations wherein both parents were
more nearly equal and fit.

The prime aim: application for joint custody by
either parent

Section 2. Section 4600.5 (b) Upon the ap—
plication of either parent, joint custody may
be awarded in the discretion of the court in
other cases.

No other issue was so vigorously debated than
whether an individual parent (as compared to both
parents petitioning concurrently) could apply for
and successfully achieve joint custody.

Gh'en the competitive and adversary dynamics

of divorce, propone its ofLoint custody contended
that joint custody would be less likely to occur if



agreement by both parents were required: such a
requirement would leave the power of decision
solely within the hands of the least cooperative
parent to the disadvantage of children and an
alternate cooperative parent

Altruism rather than antagonism is more likely
t “win" something for each parent by permitting
either to app’y  The new Act encompasses a
principle of succe sful negotiation: an opportunity
for either party to propose a solution that resuhs
in both “winning" something from a less than ideal
situation.

Heretofore, the decree of sole custody resulted
in the appearance of a “wirner” and an excluded
parent who resentfully nurtured p'ans and hopes
that fueled repeated court aﬁ)pearances. While joint
custody may not entirely eliminate return engage-
ments in the courtroom, it is likely that most such
hearings will revolve around plan modification
rather than another round of the zero-sum game
of “exclusion" versus “access."

The court may investigate

Section 2. Section 4600.5 (b) For the pur-
pose of assisting the court in making a deter-
mination whether an award o fjoint cusndy is
appropriate under this subdivision, the court
mav direct that an investigation be conducted
pursuant to the provisions o f Section 4602,

This provision, enabling the court ,0 initiate
and direct an investigation to uctermine the ap-
propriateness of joint custody, resulted from the
amendment of a slightly different concept con-
tained in SB 477. SB 477 permitted either party
to initiate such an investigation through a request
to the court. However, it was feared that giving

opposing parties the opportunity to initiate in-

vestigations might inspire a wave of costly investi-
gations strategically nitiated to catch the other
party at a moment when they are less equipped to
accommodate&oint custody, such as shortly after
they are excluded from the former home and while
one party had possession of the child's customary

living quarters.

By giving the court the discretion of initiation,
it was Intended to relieve the excluded parent from
the implied pressure of scrambling to establish and
assume the expense of creating living quarters that
wouid appear, upon investigation, as suitable for a
join: custodian even before the parent had been
assrned of the likelihood of ajoint custody decree.
Although it is hoped that investigation would cen-
ter on the quality and sincerity of the eventual
joint custodian's parenting, it is recognized that the
politics of investigation, as inspired by opponents,
seek to reveal inadequate physical quarters, in-
conveniently located and at variance with the
child’s pre-separation home.

The court’s denial reasons when one parent applies
forjoint custody.

Section 2. Section 4600.5 (b) If the court
declines to enter an order awarding joint
custody pursuant to this subdivision, the court
shall state in its decision tne reasonsfor denial
ofan award ofjoint custody.

This is the second of the three provisions in the
new statute requiring the court to spe lout justi-
fications ifjoint custody i* denied. Some observers
concluded that this provision would permit a
parent who Had applied forjoint custody, and who
had been denied, the opportunity to evaluate the
possibilities of appeal.

~ The intent of this statute is not to increase the
inc.dence or provocation of appeal.

It is hoped that, in those situations wherein a
denial of joint custody is likely to occur, the court
will probe the reasons for denial during hearings
wherein interpretations may be resolved, or con-
firmed, rather than entering the order and leaving
appeal as the only recourse for clarifying misinter-
pretations.



Sharing physical custody, integral to foint custody

Section 2. Section 4600.5 (¢) For the pur—
poses of this section, "joint custody" means
an order awarding custody of the minor child
or children to both parents and providing that
physical custody shall be shared by the par—
ents in such a way as to assure the child or
children of frequent and continuing contact
with both parents;

During drafting, this paragraph became the so-
called “definition” of joint custody that links
physical custody with the goal of the opening
policy statement: “assure the child or children
of frequent and continuing contact with both
parents.” The purpose of the paragraph is pri-
marily aimed at an understand™" , and considera-
tion of the physical aspect of joint physical cus-
tody. However, the paragraph purposely does not
elaborate with constraining prerequisites such as
scrupulously equal contact or conditions of resi-
dence. Instead, the parents are encouraged to
work out personally the details of sharing physical
custody as hest befits their circumstances, or
through counselors or otter helpful intermediaries
who will aid the parents in traversing the anta-
gonisms of the Ju_st;divorcing period into the
Implementation of joint custody.

Joint legal custody for parents unavailable for
joint physical custody

Section 2. Section 4600.5 (c) .. provided,
however, that such order may award joint
legal custody without awarding joint physical
custody

Of all the provisions of Section 4600 and 4600.5
that may be productive of mischief, or antagonis-
tic interpretation or decree, the opportunity for
the court to award joint legal custody without
awaiding joint physical custody could intrigue the
most litigious ot counselors and parents.

Curtailment of the opposite parent's ‘access'
in joint custody to mere legal participation was
not the intent of this wording. The opportunity
for joint legal custody was inserted in response to
the few requests of divorced parents who wished to
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participate jointly in the legal decisions of custody
but, by reason of distance, isolation, circumstances
of remarriage or other restraints, ' «ere unable to
participate In joint physical custody.

Three months after AB 1480 and SB 477 were
underway in the legislative process and had left
‘heir respective legislative houses of origin, Division
Four of California’s First Appellate District, on
May 9, 1979, handed down a decision In Re Mar-
riage of Neal. In view of the extensiveness of the
comments within In Re Marriage of Neal, readers
can draw innumerable inferences from the ruling.
For divorcing p-rents the most anxiety-producing
observation was that joint legal custody was. in
effect, meaningless in comparison with the practi-
cal, day-to-day presence of sole parent physical
custody. The few individual parents who had joint
legal custody were increasingly apprehensive that
their sharing opportunities were non-existent. (AB
1480, which was legislatively considered after the
In Re Marriage of Neal decree of May 9, 1979 and
chaptered on September 21, 1979, supersedes
In Re Marriage of Neal as well as imposes a policy
that a child must be assured cf frequent and
continuing contact with both parents regardless of
joint legal custody.)

Furthermore, there was. and is. concern that r
joint legal custodian will have acquired all the legal
responsibilities and obligations 0" a child's conduct,
encounters with the law. creditors and litigants
but with none of the frequent and continuing
physical relationship that might enable such a
custodian to forestall or ameliorate in advance the
delinquency resulting in the child's legal problems.

A succinctly worded resolution of this phraseo-
logy problem was proposed during the final amend-
ment scramble, and practitioners may wish to
adopt the intent of the proposal, although this
particular phrase did not find its way into the final
text in competition with numerous other consid-
erations elsewhere in the legislative bill.  The
resolving proposal  That joint legal custody to
awarded to a parent who requests joint legal
custody only, without warding joint physical
custody.



Maodification or termination ofjoint custody orders
upon petition

Section 2. Section -1600.5 (d) Any order

for joint custody may be modified or termi—
nated upon the petition of one or both par—
ents or on the court§ own morion ifitis

shown that the be -t interests of the child re—
quire modification or termination of the

order.

Of all the paragraphec provisions within AB
1480, few are mere cautionary to parents about
assuring “the best interests of the child” than
that regarding modification or termination of
joint custody orders

One parent, both parents, or the court can move
for modification or termination, but the operative
consideration for change r ashowing of detriment
to the child's best interests. Heretofore, an ex-
cluded parent frequently "gunnysacked” a reserve
of complaints about the sole custodial parent's
presumed violation of the child's best interests, as
ammunition toward a reversal of sole custody or
liberalization of visitation rights. At least in joint
custody situations the parents can “ keep bx>k on
each other" with some equality, and p diaps
eventually with tolerance and practicality as each
experiences similar responsibilities.  If each is
nevertheless tempted to scrutinize the other par-
ent's child-rearing toward the goal of threatening
modification or termination, the overall effect may
be a better attention to parenting, responsibility,
and moral and ethical conduct than occurs In
conventional families. The spectre of *answering
up" in court is chastening.

But the decidin? proof will lie in “the best
interests of the child." There is no certainty that
“best interests” are served hy isolating a child from
experience with conflict, by imposing sameness
rather than diversity, b/ labeling one parent to he
“visited” and the other to be custodian, and by
depriving a child from access to the alternate par-
ent for substantial periods of time.

Previous interprets!ion s of "hest interests”
placed more emphasis on routine, discipline and
Isolation than upon tolerance, forgiveness and

accommodation. The latter trio may be among the
better interests in pri Coring a child for survival in a
crowded, changing adun vorld.

Contentions for and aganst loint custody will
probably unearth mere novei in- provocative in-
sights into a child’s best interests than we have
heard in the past.

Unilaterally, the court by its own motion will
have some difficulty demonstrating that a modifi-
cation or tei nination ofjoint custody is in the best
interests of the child if both parents have agreed
to joint custody, since Section 4600.5 (a) presumes
that under circumstances of such agreement joint
custody is it the best interests of a minor child.

Opposition by a parent to modification requires a
court'sjustification

Section 2. Se 1on 4600.5 (d) The court shall
state in Its decision the reasons for modifica—
tion or termination of the joint custody order
if either parent opposes the modification or
termination order.

The third situation in Inch the court is re-
quired to state reasons substantiating orders other
than joint custody comes into play if either parent
opposes modification or termination of joint cus-
tody. Consequently, there is a strong likelihood
that for purposes of appeal or remodification,
attorneys representing clients about to be excluded
from joint custody will oppose modification from
joint custody as a matter of protective procedure.

The penalties for objection to an alternate par-
ent who desires to cooperate in joint custody are
S0 uncertain, and so potentially counterproductive
as implied by 4600 (b) (1) with its favoritism for
the cooperative parent that, rather than moving
directly for modification or termination, an un-
happy co-custodian is better advised to first test
the possibilities of drawing a tighter fence around
the alternate parent's freedom of action or of
negotiating tradeoffs during conciliation.



Previous orders modifiable to joint custody

Section 2. Section 4600.5 (e) Any order for

the custody of the minor child or children of

a marriage entered by a court in this state or

any other state may. subject to the jurisdic—
tional requirements setforth in Sections 5152

and 5163. be modified at any rime toan order

of joint custody in accordance with the pro—
visions of this section.

Will the court be swamped with requests for
modification to joint custody? Probably, but
requests will be tempered by a consideration of
the expense of successful modification, or by ap-
prehension ¢toui now successful modification is
likriy to be. Non-custodial parents who have
adapted to the expectation that sole parent custody
would always prevail and who have developed
another lifestyle may not now seek joint custody.

Because of the incessant requests for informa-
tion about retroactivity during the legislative pro-
cess, an accommodation for modification was as-
sured. Since divorce is better comprehended in
retrospect than in prospect, anu though AB 1480
is intended to benefit children and parents who
are not yet aware they will be divorced, it is
understandable that most of the followers of this
legislation were doing so from retrospect.

The court may not necessarily bear the brunt
of the first wave of modification actions. A
parent desirous of joint cur,ody may find it
expensive, antagonistic, and of uncertain outcome
to make the first overture to the altemat' -went
through court ordered heanng. Instead, the r.
sourceful. parent who does not enjoy easy rapport
with the other parent may find it productive to
have a counselor (mamage, family, religious or
legal) make the initial overture for exploratory
conversations leading to joint custody.  Joint
custody implementation plans worked out between
parents, as directly as possible, are probably pre-
ferable to nsking the court's arbitrariness in de-
creeing implementation.

California's joint custody decree affecting another
state's

Section 2. Section 4600.5 (e) Any order for

. . custody... entered by acourtin... any
other itate may. subject to the jurisdictional
requirements set forth in Sections 5152 and
5163. be modified at any "ime to an order
of joint custody. ..

Qualms about the ability to enforce a California
custody decree in other states led proponents of
SB 477 to author into an early version the pro-
vision tfat joint custody could not be ordered if
one parent lived in another state, and that joint
custody could be terminated if one of the co-
custodians moved to another state. A similar
restraint was not a part of aB 1480. and AB 1480
proponents opposed such provisions in SB 477.
The outcome was to mesh these considerations
with the protections of the Uniform Child Custody
Jurisdiction Act.

Section 5152 of California's Civil Code is similar
to Section 3 of the Uniform Child Custody Juris-
diction Act, while Section sie3 is similar to Sec-
tion 14 of the Uniform Child Custody Jurisdiction
Act. Section s152 requires that California pe the
home state of the child at she time of commence-
ment of the proceedinp or within six months
prior to commencement of the proceedrg. Or,
California could assume jurisdiction if the child and
the child's parents have a significant connection
with California.  Physical presence of the child
within the <tste is influential but that criterion
alone is not sufficient to confer jurisdiction.

Section 5163 restrains California from assuming
junsdiction over custody decrees made by another
state unless it appears that the court which ren-
dered the decree does not now have jurisdiction or
has declined to assume jurisdiction. Even so, Cali-
fornia is obligated to give due consideration to the
transcript and proceedinp that have occurred in
another state if California assume! h.radiction.

Thirty-nine states have now adopted the Uni-
form Child Custody Junsdiction Act drafted in
1968. California adopted the uccia in 1973.
States adopting tn 1979 include Arkansas. Illinois,



Maine, Nebraska, New Jersey, North Carolina,
Tennessee, Virginia and Washington.

The states that are outside of the UCCJA agree-

ment, as of Fall 1979, are Alabama, District of
Columbia, Kentucky, Massachusetts, Mississippi,

New Mexico, Oklahoma, Puerto Rico, South Caro-

lina, Texas, Utah, Vermont and West Virginia

If a parent intends to use the new California law
to achieve ajoint cus ody decree not awarded in
another state, the provirions of the UCCJA are the
first of the obstacles to bi considered.

On the other hand the UCCJA will assist in
protecting a California decree in other UCCJA-
endorsing states as long as the parents and child
adhere to the prerequisites for California to retain
jurisdiction.

Using conciliation to ease the court's burden

Section 2. Section 4600.5 if) In counties
having a conciliation court, the court or the
parties may, at any rime, pursuant to local
rules of court, consult with the conciliation
court for the purpose of assisting the parties
to formulate a plan for implementation o f ihe
custody order or to resolve any controversy
which ‘has arisen in the implementation ofa
plan for custody.

The new law could facilitate access to concilia-
tion court consultation regarding any custody
plan, whether sole ﬁarent or joint. “ Local rules of
court" may limit the availability of court-assisted
conciliation as well as the procedures for such
access. In California only the laiaer metropolitan
jurisdictions maintain conciliation court services
thus far.

At least five consequents are likely to evolve
from the new statute, ami in prrticular from para-
graph 4600.5 <0-

) Burden reduction
tion court assistance will likely have the potential
of substantially reducing the heanng court's burden,
the consumption of tune through adherence to
courtroom procedure, and the issuance of decrees

that may be unpalatable to one or bhoth par-
ents.

2. Active assistance. “... assisting the parties
to formulate a plan , . places the conciliation
court in a more active, goal-oriented role nan it
has occupied since an earlier era when L.c court
was known colloquially as reconciliation rather
than conciliation court. In other words, rather
than primarily serving as an instrument for the
parties to recognize, accept and “live with"
pending or previous court order, the possibility
now t ts for a conciliation coint to assist parties
in formulating plans for submission to the court.

3. Resource accumulating. Implementation
plans, particularly for joint cus uy, are expected
to be diverse, individualized, and probably novel.
Since parents are invited to participate in the plan-
ning, the relative simplicity of the traditional sole
parent custody decree will no ‘onger prevail. Con-
sequently, conciliation court per.oi.nel are likely
to become repositories and resources for a wide
range of concepts that can be used io stimulate
parental imagination  out ways to resolve and
Implement joint custody. Information exchange
about joint custody planning will, by necessity,
increase dramatically,

Private counseling. There was no known
or purposeful intent to exclude acce«s to privately-
reimbursed conciliation counseling or to impose
exclusive recourse to public, tax-sipported con-
ciliation court services. Although passage of the
new law will increase the clamor for expansion of
conciliation court services, the availability of funds
and competing political considerations may restrain
the ability of the public system to expand in the
same ratio as parental interest in achieving joint
custody decrees. The result will probably be in-
creased gravitation to privately-paid counseling as
well as that available from non-govemmental
charit- -le organizations. The new custody law
implies the potential of considerable growth for
such private and philanthropic services.

Utilization of concilia-

5. Stature opportunity. Since so much of
the possibility for success injoint custody pIannin?
and implementation will hinge on negotiation ef-
fectiveness during the planning process, and since



this conciliation service can be such an important
assist to jurists, there is now a substantial oppor-
runity for conciliation courts and counselors to

achieve a greatly increased appreciation and recog-

nition.

Furthermore, the “resolving of controversy” por-

tion of paragraph (0 could shunt to the concilia-
tion court first those requests for modification or
termination that might ordinarily go directly to
the hearings court. Arrangement for and success
of joint custody is a highly personal matter for the

participants. How*ve». skeptics are likely to ques-

tion the efficacy of joint custody, based on the
statistical reoccurrence of hearings requests. The

magnitude of those statistics may be affected sub-

stantially by how readily joint custodial parents
can utilize the conciliation courts prior to hearings.

Access to records by noncustod al parents

Section 2. Section 4600.5 (%) Notwithstand-
ing any other provision of law. access to
records and information pertaining to a minor
child, including but not limited to medical,
dental, and school records, shall not be denied
to a parent because such parent is not the
child’s custodial parent.

The statute's concluding paragraph requiring
records about the child to be accessible to nr>

custodial parents was also one of the last amend-
ments proposed at a concluding amendment-draft-

ing session. As such, the proposal represented the
reaction of noncustodial parents to that which

they have perceived as an abuse of the exclusivity
of sole parent custody. Some observers contended
that the provision was not strictly necessary in
view of other means available to achieve the same
effect. As a caution to the custodial parent, how-
ever, the paragraph does imply a measure for
evaluating thw cooperation of a custodial parent
with a noncustodial parent.

Since the paragraph does not limit information
to merely medical, dental and school records, it
does open up the possibility of seeking information
about such other topics as diet, clothing purchases,
income, religious activity, club* and camps, work
and rest, and similar inquiries.

Evaluate in its entirety

Because the version of AB 1480 that ultimately
passed into law has so many more provr .uns than
the simplicity of the originally introduced version,
there may be a tendency to become preoccupied
with the ramifications and opportunities for liti-
gation in specific clauses. Therefore, it behooves
all parties to prlse, place in perspective, and view
the statute in its overriding intent. AB 1480
affords a rewardable premium for cooperation and
accommodation, to the advantage of a child’s con-
tinued access to both parents. Frequent and con-
tinuing contact, through joint custody or sole
custoay, is preferred. The opportunity is now
available to parents and the court to reduce post-
divorce tension and antagonism through joint
custody.



Background

Fate of the 1977 proposal

During the 1976-77 two-year session of the
California legislature a Joint Senate-Assembly
Committee on Judicial Equality was created to
examine inequality in California laws and to pro-
pose rectification. California’s ‘no fault divorce’
Family A:t of 1970 was particularly singled-out for
examination. The lack of ajoint child custody
option was regarded as the single greatest inequity
left unrec ified when 'no fault’ divorce was im-
posed in 1970. In 1974 the "mother’s preference
doctrine" (regarding children of tender yean) was
modified to permit the designation of either parent
as custodian based on the child's best interests.
But, the statute still provided that custody could
be awarded only to either parent or to an outsider
just as it had when so-called ‘fault’ was a considera-
tion in designating a custodian. Thus a parent who
demanded it of the court would receive a divorce
without showing of cause, while the other parent
(who may not have been consulted or wittingly
given cause for divorce) could promptly be ex-
cluded from the child's life, exceﬁt for ‘visitation’
based on aschedule decreed by the court without
consulting the excluded parent.

Consequently,ajoint custody bill. AB 347S, was
submitted and processed through the California
legislature in 1977. The bill captured wide public

attention when enroute from passage by the Assem-

bly to the Senate it was discerned that the measure
capitalized on the humanitarianism of joint cus-
tody but made the achievement of joint custody
virtually unattainable. 1977's AB 3475 required
that both parents agree to petition the court simul-
taneously for joint custody before the court would
consider decreeing joint custody. Instead jf facili-
tating agreement and cooperation toward a goal of
benefit to the child, the measure gave a unilateral
power of veto to the most recalcitiant. possessive
and uncooperative parent with no similar or off-
setting advantage for the cooperative and shanng
parent

~ Several individuals, groups and orpnizations,
including the southern California representative of
the National Orpnization for Women coalesced to
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endorse and seek a single amending phrase permit-
ting either parent to petition forjoint custody.
Such an amendment would have cultivated a soci-
ally desirable goal: recognition by the court for a
cooperative and accepting parent. The California
legislative system permits a bill's sponsor to refuse
an amendment and to refuse to carry a bill further,
regardless of majority legislative support for the
amendment and for an amended bill. Amendment
of 1977') AB 3475 was categorically refused and
die bill remained in the Senate Judiciary Commit-
tee until the end of the session a month and a half
uter whereupon the joint custody issue was effec-
tively dead, legislatively.

Although no publicly outspoken opposition to
joint custody was identified at any legislative forum
or hearinp, the legislative quest for joint custody
was foreclosed at the end of 1977 for another year
and a half because of doubt that a sponsoring legis-
lator could be identified who would dedicate the
energy required to assure passage of such a measure.

Postponement builds demand for specificity

The new California statute is unique in its con-
straints on the court’s latitude, although California
Is not the first state with ajoint custody statute.
The intensity of demand for and scrutiny of joint
custody legislation in California during 1979 prob-
ably spawned the specificity missing in the statutes
of the five other states recognizing joint custody:
(lowa, Maine. North Carolina, Oregon and
Wisconsin.) Most of the five passed joint custody
legislation starting in 1977, before the demand had
become so insistent as to place specific procedural
requirements on the court, as does the California
statute. Generally, the othei five states simply
grant a court the power to decree joint custody or
Imply the availability of joint custody by defining
joint custody.

Pressure for specific legislative su, ~crt of joint
custody and specific constraints on the court's
discretion came from a wide range cf sources
The initiating or authoring of AB 1480 was not the
Broduct of a father* rights group, although remarks
y opponents following passage of AB 1480 might



lead the public to believe so. At the time AB 1480
was submitted and acquired its initial endorsers |
was not an active member of such a group, although
as the following implies, their support was crucial.
The earliest supporters were among the profes-
sionals. A number of p»ofessionals in the psychia-
tric, sociological and counseling fields endorsed the
concept ofjoint custody. A gratifyingly large num-
ber of lawyers also endorsed the necessity ofjoint
custody. Eat the intensity of the need was most
vivdly evide.it in both the ad hoc and the formal
groups of di\ irced fathers. | was also to find this

Intensity mat hed by divorced mothers who, (volun-

tarily and involuntarily) did not have custody. The
divorced mother without custody has an interest in
joint custody as intense as the divorced fathers
who have gamered th? lion's share of publicity for
warranting joint custody.

The indignation of the ostracized parent has the
intensity of the selfng  ous because a tenet of
“no fault" divorce is th~i a parent can be divorced
and deprived of access to an offspring. Hence,
innumerable fathers' rights groups are populated
by law-abiding and otherwise circumspect fathers
who have been deprived of access to their children
through imposition by the legal system ofa "no
fault” divorce.

The net effect was that law abiding fathers
whose conduct as fathers and hushands was theo-
retically not in question, were nevertheless severed
from a normal relationship with their children in
decrees as severe as if these men had committed a
crime  The result was acute disdain for the law as
practiced from the bench.

Politicians and propagandists sense the power
inherent in justified indignation. Scholars know
the dangers to a nation when it. legal system is
more convenient for severing a family than pre-
serving it

A rage from righteousness is also dangerous and
dedicated. It can alto transcend persona safety
and self-preservation, as was evident among fathers
who spoke threateningly.

Such was the atmosphere within which the
ameliorating proposal that became AB 1480 was
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introduced, and none too soon. As | indicated to
the California Senate judiciary Committee’s Advis-
ory Committee at their March 5th San Diego
meeting, “ It is imperative that the Legislature enact
a genuinely equitable joint custody statute before
the summer is out because dedicated but disenfran-
chised fathers are becoming so numerous and the
anguish so intense that the reaction is cresting
toward personal, unilateral action that will be
widely evaluated as justified."

The disdain for “the system" and the skepticism
of effecting any peaceful change through the legis-
late: (after the 1977 experience) .ad become so
widespread that, as | told a May 9th Assembly
Judiciary Committee hearing, "More than once 1
have be n grabbed by the lapel in men’s group
meetings wi»h a demand that my diversion of their
anxieties toward AB 1480 better damn well not be
just another hoax!"

Such was the pressure valve threatening release,
or resolution, in early 1979,

Satisfactory joint custody legislation would have
another virtue, or diversion ... depending on %our
view ... asexpressed to mt by Vert Vergon, the
pioneer organizer of Fathers Demanding Equal Jus-
tice and ad cate ofjoint custody since 1974: “If
you succeed in getting joint custody implemented,
most of the men's rights groups will probably cea*.
to exist since child custody is the single most impor-
tant issue that holds them together."

Thus, the scrutiny of the judiciary’'s latitude that
occurred dunng legislation of AB 1480 might not
have been nearly so specific if California had
adopted the milder version sought two years earlier.

Spon‘orship in 1979

In February and March, 1979, Assemblyman
Charles Imbrecht of Ventura ofTered to assure that
the concept and wording proposed to him would
be submitted to the Legislative Counsel's office for
review and deposited in the legislative bill hopper
Assemblﬁman Imbrecht's position as Vice Chair-
man of the Assembly Judiciary Committee was
crucially important since that Committee was the
legislative forum in which the bill would first be



heard. Thirteen additional Assembly members and
Senators were encouraged to become co-sponsors.
The fust of those co-sponsors was Assemblyman
Art Tones of Los Angeles, also a member of the
Assembly Judiciary Committee.

fhe extensive burden of bills processed by Calif-
ornia ‘egislators requires that the obligation of
sponso ing and guaranteeing a new measure is not
lightly assumed. 3,546 measures were introduced
into tl e California legislative process during 1979,
of wrric.t 1,843 were passed during the 139 days
the legislature was in session. As a consequence,
the sponsor’s burden is numerically large for nearly
every legislator. Assemblyman Imbrecht’s legisla-
tive burden is typical. Atany one time during the
1979 legislative session he was sponsoring o\er
100 different bills and was the primary and lead
sponsor of over 30 measures of varying degrees of
complexity. In view of these obligations, It is im-
portant to a legislator's credibility and effectiveness
that a bill's initiating constituents be promptin
response, accurate in representations, comprehen-

sive in gaining adherents, and cooperative In accom-

modating a legislator's schedule.

In a search for legislator sponsors, the text that
eventually became AB 1480 was delivered to all
Assembly members ind Sen- tors who had seats on

the Judiciary Committees it iheit respective houses.

Support for the concept wus expressed informally
and provisional!; duiing personal follow-up visits
with the Assembly mem'iers and Senators. During
this routine procedure we learned that the Senate
Judiciary Committee staff was researching the joint
custody topic for possible sub nission of such a bill
by the Senate Judiciary Committee Chairman.
Copies ofjoint custody measures legislated by

othe ates and acopy of 1977's AB 3475 had
been 4».eeived by that staff,

Several months piior, a blue nblon Citizens'
Advisory Committee had been crea ed by the
Senate Judicialy Committee to meet monthly for
the evaluation of a broad range of proposed family
law legislation topics. The Advisory Committee
consisted of two Superior Court judges, a law pro-
fessor. a director of counselling for a county con-
ciliation court, a deputy county clerk, n psycholo-
gist and a family law attorney Los Angeles County

Superior Court Judge Robert Fainer served as the
Chairman.

Monday, March 5th was indicated as the date for
consideration in San Diego by the Committee of
child custody concepts, presumably to be consid-
ered in creating ajoint custody bill. But that pre-
sur.ption subsequently appears to have been mis-
in erpreted. Proponents of the text that became
AB 1480 appeared at the March 5th San Diego
Advisory Committee meeting, but on the previous
Thuraday, March 1st, SB 477 had already been
placed in the Senate’s bill hopper by "udiciary
Committee Chairman Jerry Smith. Consequently,
the Advisory Committee moved on to family law
topics other than child custody during the March
5th meeting after the Advisory Committee Chair-
man recommended to the proponents of the alter-
nate text that they deliver their concept to the
Assembly Judiciary Committee since a Senate
version was already underway.

Prior to March 1st, the text that became AB 1480
was already being favorably considered for sponsor-
ship by several Assembly members. While the
extensiveness of support was being evaluated,
Assemblyman Imbrecut’s office temForarily held
the text in abeyance until the last calendar date for
submitting a text to the Legislative Counsel's office
for approval prior to delivery of a bill to the Assem-
bly. Consequently, SB 477 started the formal
legislative cycle (on March 1) ahead of the temﬁo-
rarily delayed AB 1480, which was filed with the
Assembly on March 29. The effect of this lack of
s>nchromzation was that the two bills never coin-
cided for rimultaneous consideration in the respec-
tive p"liwy committees. Examination and eventu J
passage of SB 477 occurred without concurrent
comparison with AB 1480 Thereupon. AB 1480
became the bill for making changes in SB 477
because it became the last of the two bills to be
considered for passage.

That which some observers characterized as the
distinctly opposing character of both bills, in thetr
initial versions, increased the intensity of debate
and attention to the topic by child custody
advocates.



Comparisons &consequences: the original AB 1480

The original version of AB 1480 was succinct.
The original merely added new subparagraphs (a)
and (b) to the order of preference statement in
Ca(ljifornia’s long standing Section 4600 of the Gvil
Code:

*Custody should be awarded in the following
orde* of preference:

(a) to both parents injoint physical and legal
custody.

(b) to either parent if a preponderance of the
evidence establishes that it is in the best interest of
the child that custody should be awarded to one
parent or if the parents agree that one parent shall
assume custody."

Subsequently there was concern that subpara-
graph (b) n<-'osed the burden of an evidence test
on custody litigation. Persia Woolley, author of
“The Custody Handbook”, had a similar proposal,
place the burden of proof on the parent seeking
sole custody.

Ultimately, the criteria for sole custody that
evolved from amended versions of SB 477 were
adopted within Afi 1480. For no discernible rea-
sons, the one seemingly agreeable second criterion
for sole custody of the original AB 1480, “if the
parents agree that one parent shall assume custody
disappeared during hearings an4 amendment
sessions.

Comparisons & consequences: the original SB 477

The original version of SB 4 7, which was length-

jer. did not amend Section 4600 of the Civil Code
with its order of preference awarding custody to
either parent. Instead SB 477 added Section 4600.5
to the Civil Code spelling out the circumstances
wherein joint custody would be presumed in the
best interests of the child, **... where all of the fol-
lowing factors are present;

1. The parties have agreed in writing to an
award of joint custocy or so agree in open court...

18

2. The parties have submitted to the court for
its approval a written plan for the impk nentatior
of thejoint custody arrangement.

3. Both parties presently reside in this state and
?tate that they intend to reside in this state in the
uture.”

The proposal also defined joint custody as,

.. an arrangement whereby the minor child or
children of the parents shall be in the physical cus-
tody of each parent for a period of time with the
parents having equal control of the care, upbring-
Ing, and education of the child or children.”

Additionally, SB 477 proposed that “.. .joint
custody shall be terminated by the court if one
parent establishes his or her pri: ipal residence in
another state." The proposed bill also permitted
termination ofjoint custody by the court after
consideration of *... evidence of any substantial
failure of a parent to adhere to the plan for imple-
mentation of the joint custody arrangement...”

The ensuing hearings and amendment debates
substantially changed most of those provisions.
The reasons for doing to are instructive of the legis-
lative intent behind Chapter 915 as enacted in the
Statutes of 1979. The major changes to SB 477:

* A coincident series of preconditions were not
required to establish a presumption for joint
custody.

* Agreement by the parents to joint custody
was not to be required since it gave a dispropor-
tionate leverage to the recalcitrant parent, to the
disadvantage of children and of a cooperative
parent.

* Implementation plans are not necrssarily
required in advance by the court and may be
developed subsequent to court order, but the
requirement of a plan in advance could result in
delays by a litigious parent.

* Residence within the state, and the oppor-
tunity to terminate joint custody by moving or
threatening to move from the state, were also



dropped since they suggest mechanisms for defeat-
ing joint custody, to a child's disadvantage, and
with no compensating opportunity for the other
parent to protect and ensure joint custody.

* The emphasis on “equal” periods of physical
custody or of control in care, upbringing and edu-
cation were also dropped. The qualitying word
“equal" was eliminated so that the focus of the
parents would be on such practical considerations
as sharing the available time and apportioning
responsibilities reasonably rather than scrutinizing
the division of time and responsibilities. Trading
of duties and responsibilities, one for the other,
was considered as desirable as the splitting of a
particular duty.

+ Failure to adhere to ajoint custody plan was
eliminated as a cause for terminating joint custody

lest antagonistic parents “keep book on each other’

with the intent of contesting for sole custody based
on plan performance rather than accommodating
the vagaries of life.

Following the passage of AB 1480, p.oposals are
now being offered for counseling of parents by
public and private counselors about the creation of
custody implementation plans. Simultaneously,
another conclusion for the disposal of such parent-
ing provisions is being voiced: let each parent
determine the parenting decisions and styles that
take place while the child is with the respective
parent.

The omissions that were debated and determined
during amendment are as instructive as the final
version of AB 1480 which passed into law. The
omissions dealt with so many issues that are likely
to arise during hearings bright under the new
statute that the reasons for eliminating such provi-
sions provide an additional guide to the intention
of the statute.

Dissimilar bilb but unanimous votes

It is presumptive of me to assign simplistic but
different motives to each of the two biIIs that were
so dissimilar at the outset. At the nsk of |gnor|n%
the complexities, Lwill assert that AB 1480 sougnt
a dearcut acceptance of joint custody (as the flrst
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in a series of considerations) on the confident
assumption that there was sufficient approval of
the concept to assure th- necessary legislative votes
in both houses tor passage. On the other hand,

SB 477 with its many preconditions and hurdles to
joint custody, appears to have been predicated on a
oelief that there were insufficient votes forjoint cus-
tody to assure passage, that SB 477 could overcome
objection by selling it as a modest change i« .rely
confirming the few joint custody decrees that were
occurring recently in the courts, and that SB 477
could become the first in a series o f amendments
that would make joint custody legislation more
unequivocal in subsequent years, in the style of

AB 1480.

The vote intrigues observors. The vote particu-
larly baffles observors who were concerned about
the distinctly different consequences of me two
bills. Each measure, SB 477 and AB 1480, was
voted or., separately, five different times (both
Judiciary Committees, both houses, and concur-
rence). And although slightly out-of-synchroniza-
tion. the legislative processing alternated back and
forth (first on SB 417, then upon AB 1480, back
to SB 477, etc.), but never in the same forum
simultaneously. Yet, if I am correct ;n recall, both
measures always received a unanimous approval,
each of five times, with no objection publicly
voiced in debate. (Observors are reminded that the
amendment battles, which were vigorous, took
place in the respective Judiciary Committees.)

Explanation for such voting patterns depend
upon one's point of view. One explanation is that
the legislature was prepared to accept any joint
custody bill, with the content a matter for the pro-
ponents to negotiate. Both passed and hoth were
signed by Governor Brown, although AB 1480 had
the more tortuous requirement of passing through
the Senate Judiciary Committee, at the expense of
assuming many of the provisions of (he previously-
passed SB 477. whereupon AB 1480 prevailed to
become California’s second joint custody statute
within a month and a half. The competitiveness of
the two brought more enlightened debate than
might have occurred if only one bill was heard, the
exercise worried proponents of AB 1480 into
taking less for granted about passage, and it isa
credit to the legislators that the competitive nature



of the measure, was not allowed to rigidity into a
stalemate or stand-off that might once again have
killed joint custody legislation.

A mandatory appellation becomes a mandatory
assumption

Why is the measure so frequently referred to as
California’s “mandatory*joint custody law?

Midway in the legislative debates, AB 1480 was
ofthandedly characterized as “mandatory” joint
custody, an appelation most often bestowed by
opponents in an attempt to rationalize support to-
ward SB 477. Followers ofjoint custody have also
assumed the statute to be “mandatory”.

">.e reasons for such an opinion seem to lie in
a*, interesting amalgari of law, legislature and
literature.

Just prior to introduction of AB 1480 to the
legislature. Woodland Hills, California, lawyer
Burton Bach had been courts*ling a divorced, non-
custodial mother, who wished *o seek the sharing
ofjoint custody with her funner hushand. Earlier,
upon divorce, she had opted lor pring custody to
the father since she was apprehensive about her
ability to obtain work and establish a home and to
assume the obligations of custody. But, prior to
passage of AB 1480, and despite *he aid which Bach
could provide, she decided not to proceed in the
quest for joint custody becauie of apprehension
that custody litigation would create an atmosphere
so antagonistic for child and parents as to jeopar-
dize their already tenuous relationship.

Bach authors a satirical commentary, "The
Bach's Score,” published m the southern Calif-
ornia newspaper for the legal community, The
Los Angeles Daily Journal. He was intngued by
AB 1480 Wit tongue in cheek, and satire so
obscure it ma> have eluded those who were com-
pulsively intent on the joint custody topic, on
June 11,1979 he bemoaned the do-gooders in the
legislature, “One of the few areas of litigation still
permitted lawyers to make healthy contributions
to their Keogh accounts was the good old-fashioned
child custody fight. ... between “no fault’
divorce and the kind of clients whose assets usually
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range between zilch and zilch and a half, all the fun
and most of the profit has evaporated from the
domestic relations cases. The only thing left for
the parties to fight about (and thereby enrich their
counsel) is the custody of the children.”

In defense of Bach and to rectify an impression
most others failed to read, he concluded, I ask
you: Can we accept such a radical concept as that
of 'joint custody?’. You bet we can-and the
sooner the better!"

But, unfortunately, few read the satire to its
conclusion. Instead most remembered the promi-
nent bold face heading of the article, “Mandatory
Joint Child Custody Bill-A Help Or a Hinderance
to Lawyers?'

The headline became the popular definition of
AB 1480. The bill, however, contained no demand-
ingly rigid requirement for the decree ofjoint
custody.

Subr:quently, the adoption from SB 477 into
AB 1480 of the requirement for the court to indi-
cate reasons for not granting joint custody has
caused jurists to remark that the effect is almost
tantamount to "mandatory " however.

Transition: Public perception of court
implementation

Sole custody defeats the use of divorce as a
social remedy by perpetuating the winner/loser
antagonisms. On the othcr hand, joint custody
intervenes on behalf of the child's interests to cur-
tail a parent's opportunity for extending pre-
divorce antagonisms through captive custody by
requiring more equitable access. For the June 6.
1979 Assembly Judiciary Committee hearings,
Persia Woolley testified, “I interviewed and listened
to literally hundreds of divorced parents with all
lands of child custody arrangements. My research
shows this (that joint custody won't succeed unless
parents have a “friendly divorce" and initiate joint
custody between themselves) to be a completely
erroneous assumption on the part of the profes-
sionals. It is not necessary to be friends wtth sour
ex spouse in order to become an effective co parent,
although most parents who agreed to share their



dtildn. 1reported that their hostilities dimini-.ied
after sharing was instigated. All sharing parents

inter iewed reported that the paramount considera-

tion was that each parent must respect the rights
and needs of the children to have normal relations
with the other parent.”

A similar emphasis was conveyed to the legisla-
tors in correspondence from Virginia Anne Church,
“It makes sense to me to design a therapeutic hold-
ing pattern, putting parents on notice that the
children will continue to have two parents and that
whether or not they love and desire to live with
one another they will continue their responsibilities
as parents, learning to cooperate, or forfeiting the
rights to guide their children." Dr. Church isa
psychologist, practicing attorney, former dean of a
Chicago law school and past chairmen of the
American Bar Association Committee on Marriage
Counseling and Conciliation.

We are now in a period of transition. Chapter"15
of the Statutes of 1979 is being implemented.
Implementation is being conducted by professionals
in the several related fields whc counseled, litigated
and decreed under the former statute. Many re
aware of the failures of the previous procedure, yet
some retain a vested interest in past decisions and
skepticism about the change. Until more exper-
lence is gained and new practitioners enter the field
the transition may be uneven. The transition is not
entirely the court's responsibility. As stated at the
outset, the transition will be aided by the expecta-
tions of the parents prior to a court hearing condi-
tioned by their awareness of the new statute. But,
now we conclude with the caution of another
parameter. the expectations of parents will also be
conditioned by their impression of the court’s
implementation of the law's policy intent and
precepts.

Literature and Sources

Throughout the 1970's articles and books for the professional and ay public about joint custody
became available in at least three successive contents. Pint, during the early 1970'sjoint custody was ack-
nowled(];ed gradually in literature dealing primarily with the effects of divorce on children. By the mid-

1970's

iteiature specifically recognizing joint custody and advocating legitimization of joint custody

appeared. Recently, a few literary works deal almost exclusively with the implementation ofLoint custody.

Publications in the later category thatof *how to' implementation handbooks, will probably

ecome more

numerous in the early 1980's. Temporarily, the relatively few 'how to’ books reflect the concentration
thus far by advocates in obtaining recognition ofjoint custody by legislatures and legitimization by stamte.
Having achieved legislative approval, those energies are now available for explanations, improvements, and

implementation ofjoint parenting.

A comprehensive bibliography is available upon request from the author of this article.

Additionally, probably the most extensive, convenient and recent bibli*e”phy (Septc iber 16,1979)
itemizing 354 publications subdivided in 28 categories is available from its compiler, Richard C. Pasco, a
newsletter editor of Equal Rights for Fathers, 235 College Avenue. Mountain View. California 94040,

A newcomer to the joint custody topic will find the following recent and relevant publications to be
an efficient use of limited time. All were authored by specialists who gave their personal support and
endorsement of AB 1480 to the California legislature and for signature into law by Governor Brown.

Diane Trombetta, Ph D, and Betsey Wanen Lebbos. Attorney at Law, "Co-Parenting: The Best Custody
Solution," The Los Angeles Daily Journal Report. No. 79-f2. pp 11-23, June 22,1979 and Conciliation

Court Review. December 1979.

For the lawyer, parent and counselor, an annotated itemization of the effects of divorce and sole
custody upon children and parenu with references to joint custody solutions. An important and
essential reference for individuals preparing to confront custody decisions in court.



Persia Woolley, The Cuatody Handbook. Summit Books, New York. 1979,

Currently the most recent and pre-eminent guide to designing custody arrangements with particu-
lar emphasis on joint custody. Highly suitable for independent reading by estranged parents in
demonstrating how joint custody plans are ahcieved even though divorced parents are not other-
wise communicating.

Miriam Galper, Co-Parenting: A Sourcebook for the Separated or Divorced Family. Running Press,
Philadelphia, 1978.

A ‘how to do it"handbook with suggestions for schedules, relationship with your ex-spouse,
dealing with adjustment, and practical considerations. Lively, handy, fast-reading.

Ciji Wa e, “Joint Custody: One Way to End the War," New West, pp 42-55, February 16, 1979.

Opens the imagination to various possibilities for joint custody through interviews with several
co-parents in differing situations. Conveys an understanding of joint custody through personal
experiences. The publication and distribution of this article to California legislators, concurrently
with the distribution of the text that became AB 1480 was an important factor in securing atten-
tion for and approval of AB 1480. Qji Ware is currently authoring a ‘how to* handbook; 1 Win,
You Win, to be published by Putnam in 1980.

Jay Folberg and Marva Graham, “Joint Custody of Children Following Divorce." University of Califomia-
Davis Law Review, Special Symposium on Children and the Law, May, 1979.

Analyzes the law ofjoint custody as well as its history, terminology and use. The concerns of
attorneys, judges, and others are examined. Suggests criteria for joint custody and advocates

its decree more often. An important guide for parents approaching court hearings and for legis-
lative advocates. Jay Folberg, whose endorsement of AB 1480 was helpful in acquiring and reas-
suring legislator supporters of the measure, is a Professor of Law at Lewis and Clark College,
Portland, Oregon, and Executive Director of the Association of Family Conciliation Courc

Mel Roman and William Haddad. The Disposable Parent: The Case for Joint Custody. Holt, Rinehart and
Winston. New York 1978.

A widely read book that has been instrumental in stopping the overburde ung of a sole custodial
parent and of creating ex-parents from non custodial parents. Melvin Rr man. Ph.D., Professor of
Psychiatry and Director of Group and Family Studies at the Albert Einstein College of Medicine
is one of the nation’s pioneering proponents ofjoint custory.

Isolina Ricci. The following four items by Isolina Ricci, the former director of family services in Santa
Monica. California, and currently completing her Ph.D. dissertation at Stanford University, are useful in
establishing the legitimacy of joint custody.

“ Dispelling the Stereotype of the Broken Home." 12 Conciliation Courts Review 7, Iss. 2,1976.
"Cooperative Parenting after Divorce Myth or Reality?." Conference on the Divorcing Family.
University of Southern California, Jan. 77, 1979, reported in Los Angeles Times, Jan. 3, 1979,
Part IV at 4, Col. 2.

"Shared Custody," Conciliation Courts Review, January 1976. Mom's House, Dad's House, pub-
lished source unknown.



Virginia Anne Church, Ph.D., Director, Institute for Rational Living, 2435 Ocean Avenue, San Francisco,
California. Dr. Church, psychologist, counselor and lawyer, was one of the earliest pioneering profes-
?lonalshln Iwgqrous advocacy of joint custody in Florida and California. Publications to be obtained directly
rom the Institute.

“ A Rational Approach to Making Court-Ordered Counselling Work." Skill Training.
The Little Loser in the Victor's Circle, (Yet to be published).
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AN act to amend Section 4600 of. and to add Section 4600.5 to. the
Civil code, relating to child custody.

AP By GO SIS A i

Digest

AB 1480. linbrecht. Child Custody.

Former law specified certain preferences in mak-
ing an award of child custody. In making such an
award the overriding concern, however, was the
best interests of the child. There was no specific
aut'ioriza'ion for an award ofjoint custody and
theri w*sno presumption thatjoint rus ody was
in tne oest interests of the child.

AB 1480 specified circumstance? in which a pre-
sumption favoring an award ofjcint custody shall
operate, as well as specifically authorizing such an
award in other cases, as designated. AB 1480 also
specified that access to records and information
pertaining to a minor child shall not be denied to a
parent because such penon is not a child's custodial
parent.

AB 1480 also incorporated fti* dier changes in
Sec. 4600. Civ.C. by AB 167. conrngent upon
enactment and prior chaptering of AB 167.

The people ol the State of California do enact as follows.
SECTION 1 Section 4600 ol the Civil Code is amended to read.

4600 <a]n,The Legislature finds and declares (hat it is the Publlc
policy of this state "to assure minor children of frequent and
continuing contact with both parents after :lte parenu have
separatedor dissolved their marriage, and to encourage parent: to

share the rights and responsibilities of child rearing in order to effect
this policy

In any proceeding where there is at issue the custody of a minor
child, the court may. during the pendency of the proceeding or at
any. time thereafter, make such order for the cus od¥ of the child
during minority as may seem necessary or proPer It a child is of
sufficient age and caPamty to reason $o as to lorm an intelligent
preference "as to custody.” the court shall consider and give due
weight to the wishes of the child in making an award of clstody or
modification thereof In determining the pérson or persons to whom
custodv should be awarded under paragraph 12) or <3) ofsubdivuion
Ib" the court shall consider and give due weight to the nomination
of a guardian of the person of the child bv a parent under Article 1
(commencing with Section 15001 of Chapter | of Part 1of Division
mo| the Probate Code _ ,

> Custodv should be awarded in the following order of
preference according to the best interests of the child
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(1) T0 both parents jointly pursuant to Section -1600.5 or to either
parent. In making an order for custody to either parent, the court
shall consider, among other factors, which parent is more likely to
allow the child or children frequent and continuing contact with the
noncustodial parent, and shall not prefer a parent as custodian
because of that parent’s sex.,

cour in its discretion, may require the parents to submit to
thv court a plan for the implementation of the custody order.

(2° If to neither parent, to the person or persons in whose home
the child has been living in a wholesome and stable environment

(3) To any other person or persons deemed by the court to be
suitable and able to provide adequate and proper care and guidance
for the child

(©) Before the court makes any order awarding custody to
person or persons ojher than a parent without the consent of the
parents, it shall make a finding that an award of custody to a parent
would be detrimental to the child and the award to a nonparent is
required to serve the best interests of the child Allegations that
parental custody would be detrimental to the child other than a
statement of that ultimate fact, shall not appear in the pleadings. The
court may. in its discretion, exclude the public from the hearing on
this issue.

SEC 2 Section -46005 is added to the Civil Code, to read:

4600.5. (a) There shall be a presumption, affecting the burden of
proof, that joint custody isin the best interests of aminor child where
the parents have agreed to an award of joint custody or so agree in
open court at a heanng for the purpose of determining the custody
of the minor child or children of the marriage.

If the court declines to enter an order awarding joint custody
pursuant to this subdivision, the court shall state in its decision the
reasons for denial of an award of joint custody.

(b) Upon the application of either parent, joint custody may be
awarded in the discretion of the court in other cases. For the purpose
of assisting the court in makii.g a determination whether an award
of joint custody is appropriate under this subdivisu n. the court may
direct that an investigation be conducted pursuant to the provisions
of Section 4602 If the court declines to enter an order awarding joint
custody pursuant to this subdivision, the court shall state in its
decision the reasons for denial of an award of joint custody.

(c) For the purposes of this section, "joint custody” means an
order awarding custody of the minor child or children to both
parents ai ' providing that physical custody shall be shared by the
parents in ha wav as to assure the child or children of frequent
and continuing contact with both parents; provided, however, that
such order mav award joint legal custody without awarding joint
physical custody.

(d) Any order for joint custody may be modified or terminated
upon the petition of one or both parents or on the court’sown motion
if it isshown that the best interests of the child require modification
or termination of the order The court shall state in its decision the
reasons for modification or termination of the joint custody order if
either parent opposes the modification or termination order.

tei Any order for the custody of the minor child or children of a
marriage entered by a court in this state or any other state may,
tubject to the jurisdictional requirements set forth in Sections 5152
and 5163. be modified at any time to an order of joint custody in
accordance with the provisions of this section

if) In counties having aconciliation court, the court or the parties
may. at any time, pursuant to local rules of court, consult with the
conciliation court for the purpose of assisting the parties to formulate
a plan for implementation of the custody order or to resolve an
controversy which has arisen in the implementation of a plan for
custody.

tg) Notwithstanding anv other provision of law. access to records
and information pertaining to a minor child, including but not
limited to medical, dental, and school records. shall not be denied to
a parent because such parent is not the child’s custcdiai parent.
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APROFESSIONAL CORPCRATION
1016 WEST 6T." AVENUE, SUITE 400 JOHN S,
ANCHORAGE, ALASKA 99501 HUGH W. F
R, F

AN
D

IERG
PATRICK M.ANDERSON

5
March 19, 1981 JAMES 0. ORANOJEAN

Representative Don Clocksin
Alaska State Legislature
Health, Education & Social

Dear Don:

I have had an opportunity to read and review House Bill No.
210, 1introduced by Representatives Rogers and Gardiner on
February 23, 1981. I have in the past and am currently
representing individuals who are strong, stable, and well
respected members of the community who, through personal

misfortune, are in the process of divorcing a spouse. *

very strong concern of each and every client has been t
preservation of their relationship with minor children. In
particular, 1 am presently involved in a situation concerning
an Alaska Native and a non-N -ive, with custody of an adopted
Native child at issue. I have advised my die: t of the

unwritten predisposition of courts in this state toward
maternal custody, and of the courts® general reluctance to
approve shared custody arrangements, but have nonetheless
been requested to work out a shared custody arrangement. [
am willing to encourage shared custody 1in this situation. I
believe that, in a good number of circumstances, shared
custodv of minor children is far and away in the best interests
of the child. This is particularly true where such an
arrangement 1is mandated by the Legislature ind neither
party is under the misconception that a court will award an
arrangement differently. This type of an arrangement, 1in my
view, would force the parties to realize that they must deal

with each othe ~ “ Yo e ¥ * TE<1is
of sufficient

experience, | strongly urge adoption of House Bill 210, or a
bill similar in substance, during this present legislative
session.

PMA/clb



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol
Juneau, Alaska 99811

February 15, 1982

VEVCRANDUM
10: Representative Mlke Beirne
Attn: Jody Sutherland
FROM  Christine Johnson, Research Staff

RE: Joint Custod » :
Research Re&/uest 82-18, Additional Information

Enclosed please. find an uPdated version of the joint custody legislation
now under' consideration In the State of Washington. We hope” this 1s
of use to you.

cJ

Attachment
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AN ACT Misting to child custody: aaendtng aoctloo 8A.40.090,
chaptor 200. Lao* of 1873 Ilit oi. tin. and RCW
BA.40.090: aaondIng aoctlon 10. chapter 197. Lava of 1R73
lot 0s.  «o0aa. and RCW20.00.180: aaonding aoctloo 20.
chapter 197. Lava of 1873 lat os. oosa. aad RCW
20.08.300: aaonding aoctloo 20. chaptor 197. Lava of 1873
lat as.  aaaa. aadRCW20.08.200: aoondlig aacttoo 28.
chaptor 197, lava of1873lat os. aooa. aa aoandod bh.
aoctloo 4. chapter 32 Lavs of 1879 and RCW 28.08.280:
aaonding aoct‘on 8~chaptor 90. lava of 184b and RCW
20.13.080: aaonding aoctloo 10, chaptor 90. lav* of 1848
aod RCW 28.12.100: aaonding aiotloo 12 chaptor 90, lava
of 1848 and RCW 20.13.120: tootiding aoctloo Ig. chaptor
90. Lava of 1848 aad RCW 28.12.180: aaonding aoctloo 18,
chaptor 00, lav* of 1848 and RCW 28.12.180. aaonding
aoctloo 20. Chapter 90. Lav* of 1848 aad  RCW28.12.200:
adding nev aoctluna tochaptor 28.08 RCW: creating a nov
aoctloo: prescribing penalties: and providing an
effective date.
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MIN HCTICH, Section I. Tho loglolaturo find* the* It
la Iho publto policy of (hit stale to o able aiaor chlldreo to
haw froguooi and coalloving contact vith both parenta aoeo auch
contact la appropriate It la tho latest of tho legislators to
encourage parent* to aaero the righto and reepeoelbllitioo of
raising tholr childron woo in the boot latereeto of tho
childreo. It la also the intent of the legislature to recegoKo
the lapartoneo of floglbllity la custody arrangementa.
Therefore tho loglolaturo finds aod doilaroa that, io tho
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Sec. 1 |_

Interest! of children, It Is the public policy of this stste to
recognise Joint custody ss sn alternative to he considered with

sole custody. (.t
i
NEW SECTIQW. Sec. 2. There Is added to chsptsr 29.09
RCW s new section to rssd ss follows:

For the purposes of this chsptsr. -Joint custody* means
sn order -warding custody of the mipog child or children to the
parties la such a way as to co%tirhuwyhe sharing of parental
rights and responsibilities and to assure the child or children
of havi*.* frequent and continuing contact with the parties. In
Us order, "he court uay sward join;t»,pgstody with or without
shared or al ernating residential arrangsments.

Sec. 3. lection 19 chapter 197, Laws of 1973 1st es.
seas, and RCW 29.09.190 are each amended to reed as follows:

The court shell determine custody In accordance with the
heat interests of the child. The court ahall consider all
relevant factors Including:

(1) The wishes of the child's parent or parents ss to
((his)) Joint or spit child custody and as to visitation
privilease:

(2) The wishea of the child as to ((his--euet*dian))
custody and as to visltat'on privileges:

(3) The Interaction aad Interrelationship of the child
Uwith-hisM. the chlld'a parent or parents. ((Me)) the child *
siblings, aad any other person >ho nay significantly affect the
child's heat interests:

(4) The child's adjustment te ((his)) the child's home.

>1 sad c-amlty: and

(9) The mental sad physical health of all individuals

lend.
ill Innindn written findings ef feet nt t# then#
CtitThhlIJIttM | IR ROE-tfdef in which custody Is Useuied. at
mi ef nUhdf nettv at am Itn e f —tins, the court mas
uaatftf 1H JoVRt 19 tfcf fW Ur Cdhfl 9f ftftf the parties te

She
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amicable settlement of the* issues In controversy. Th# court
ahall not consider conduct of aparent.proposedguardian, or
custodian that does not artect the welfareofthechild. The
court shall n : prefer a parent, proposed guardian, cr custodian
because «f _the grant's. proposed guardian's, or custodian s
tender

NEW SECTION. Sec. 4. There Is added to chapter 36.09
RCW a new auction to read aa follows!

la any temporary or final custody deteneinatlon. the
parties shall subalt to tho court a plan for the Implementation

of tho final cuatody ordor- If tho partiescannotagreeon a

plan, then each party ehall subalt a proposedplan.Theplan
shall Include but not bo Halted to provisions for:

(1) Residential arrangements for tho child:

(3) FI social resources la support of the child;

(3) Freguent and ‘continuing contact with the parties
when such contact Is appropriate;

(4) Subsequent aaendaenti of tho plan In the event of
tho relocation of a party or other major changes affecting the
atnor child: and

(8) Resolution of disputes which aay arise between the
parties.

NT* SECTION.  Sec. 9. There le added to chapter 36.09
RCW a new section to read aa follows!

(1) A fleet order for Joint cuatody ehall Include but
not be Halted te:

(a) Written findings of fact by the court aa to the
relevant factors In determining the beat Interests of the child
under RCW 36.06.190:

(b) The laplamentation planordered by the court
including but net limited te the following:

(1) Residential arrangements for the child!

(1) Provisions for resources Insupport of the child:

(I11)  Previelome for seeadesata te the inplementatiom
pine adopted by tne court: sec

°|. SMB 909



(Iv)  Provision* for a mechanists for th* resolution of
dispute* which stay arise between f rtles.  Such mechanism may
Include counseling, mediation, or the uae of ramily courta.

(2)  The court may Include the factors in subsection (1)
of this section In a temporary joint custody order under RCW
38.09.200.

NEW #SECTION. Sec. . There la added to chapter 28.09
RCW a new section to read aa follows:

If the parties have agreed tojoint custody and have
agreed to an implementation plan under section 4 of this act.
the court ahall order joint custody unless the court determines
it Is not in the best Interests of the child.

Sec. 7. Section 20. chapter 137. Laws of 1973 Ist ex.
sees, and RCW 28.09.200 are each amended to re«o aa follows:

A party to a custody procegding may move for a temporary
cuatody order. Th* motion must be supported by an affidavit as
provided In RCW 28-09.270. The court may award temporary
custody after a hearing, or, if there la no objection, solely on
the bests of the affidavits.

The temporary custody order shall be forjoint custody if
th* parties havt agreed to a temporary plan under section 4 of
this act unitil thecourt dptem'nee it Is not in the bhest
Int*rtstt<of th« ffel)q,

If a proceeding for dissolution of marriage, legal
separation, or declaration of [Invalidity la dismissed, any
temporary custody order Is vacated unless a parent or th*
chlld'a custodian moves that the proceeding continue as a
cuatody proceeding and th* court finds, after a hearing, that
the circumstances of th* parents and the best Interests of th*
child require that a custody decree be Issued.

ir a custody proceeding commenced in th* absence of a
petition for dissolution of marriage, legal separation, or
declaration of Invalidity, (aubsectlon (1) of RCW 28.09.180) Is
dlsmlaaed. any temporary order Is vacated.

SUB 903
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Sec. s. Section 28J chapter 137, Laws of 1973 lat ex.
aess. and RCW 26.09.260 arej each amended to read aa follows:

(L) The court shall not modify a prior n. tody decree
unlesa It finds, upon the baaia of facts that have arisen since
the prior decree or that were unknown to the court at the time
of the prior decree, ' that a change has occurred In the
circumstances of the chil<§a or ((his)) the child's custodian or
joint custodian and that the modification la necessary to serve
the best Interests of the-child.

('m)) (2) For "actions in which the residential
arrangements for the child would be modified. In addition to
applying ((these)) the standards tn subsection (1) of this
section, the court shall retain the custodian established by tbe
prior decree unless: \

(a) The custolian agrees to the modification:

(b) Tha ch.ld has been Integrated Into the fam,., of the
petitioner with the consant>of the custodian; or

(c) The child's present environment la detrimental to
((his)) the child's physical, mental, or emotional health and
the harm likely to be caused by a change of env'ronment s
outweighed by the advantage of a t.iange to the child.

(((2))) (3) Subsection (2) of this section ahall not
apply to actions In which the residential arrangements for the
child would not be modlfled_._

(4) If the court finds that a motion tr modify a prior
cuatody order has been brought In bad faith, the court ahall
assess the attorney'a fees and court costs of the ((ewatedian))
respondent against the petitioner.

Sec. 9. Section 28. chapter 187, Laws of 1073 1st ex.
seas, as amended by section 4. chapter 32, Laws of 1973 and RCW
28.09.280 are each amended :o read as follows:

(1) Hereafter every action or proceeding to change.
modify, or enforce any ¢ nal order. Judgment, or decree
heretofore or hereafter entered In any dissolution or legal
separation or declaration conce-ning the validity of a marriage,

SHB 903
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whether under this chapter or prior law, in relation to the
care, custody, control, or support of the minor children of the
marriage may be brought in the county where said minor children
are then residing, or in the court in which said final order,
judgment, or decree was entered, or in the county where the
parent or other person who has the care, cuatody. or control of
the said children is then residing.

(2)  For the purposes of this section, a parent or other
person shall only be considered to have the care, custody, or
control of a child If by the terms of any final order, decree.
or judgment the child la to reside <ftth the person more than six
months of the year.

(3) For the purposes of this section, a child shall only
be considered to reside within a county if:

(a) The county is the county of residence within the
state of the person with whom the child under the terms of any
final order, decree, or judgment Is to reside for more than six
months of the year;

(b)  The county is the county where the child has by
agreement in fact resided for more than six of the last twelve
months: or

(c) In the case of a child under twelve months of age.
the county is the county where the child has resided more th-~
one»half of the child's life.

<41 For the purposes of this section, if by the terms of
any final order, decree, or Judgment, or by agreement of the
parties, the child srenda an equal amount of time with two
parties, the action may be brought in either county where a
party resides.

Sec. 10. Section 9. chapter 30. Laws of 1949 and RCW
20.12.090 are each aswnded to read aa follows:

Whenever any controversy esista between spouses which may
result in the dissolution of the marriage, legal separation, or
((annulment)) declaration concerning the validity of the
marriage or the disruption of tbe household, and there Is any

SMB 903 -0%
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minor child of the spouses or of either of them whose welfare
might be affected thereby, or whenever any controversy exists
between the parties as to child custody, the family court shall
have jurisdiction over™ the controversy and over the parties
thereto and all persons having any relation to the controversy

an provided 1in this chapter.
1

Sec. 11. Section 10, chapter 50, Laws of 1949 and RCW
26.12.100 are each amended to read as follows:

Prior to the Ffiling of any action for ((divereet
annuIment——er—-separate*]maintenance)) dissolution of marriage.
leaal separation, or declaration concerning the validity of a
marriage, either spouse or both spouses may file in the family
court a petition invoking the jurisdiction of the court for the
purpose of preserving the marriage by mediating or effecting a
reconciliation between tbF parties or for amicable settlement of
the controversy between the spouses so as to avoid further
litigation over the issue Involved. Prior to the filing of any
action for child custodv or modification of an order for child
custody, any party may file in the family court a petition
Invoking the jurisdiction of the <court for the purpose of
mediating or effecting an amicable settlement of the controversy
between the parties so as to avoid further 11llililion over the
issue involved. In any case where an action for ((divereet
ansu»ment--er--separate--maln«esanee)) dissolution of marriage.
legal separation, a declaration concerning the validity of a
marriage, child cuatody. or modification of an order for child
custody shall have been filed, either party thereto may by
petition filed therein have the cause transferred to the family
court for proceedings in the same manner as though action had

been instituted in the family court in the first Instance.

Sec. 12. Section 12. chapter SO, Laws of 1049 and KCW
26.12.120 are each amended to read ss follows:
The petition shall
(1) briefly allege that a controversy exists between the
((speuaes)) partlea and request the aid of the family court to
-7- SHD 005
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mediate or effect a reconciliation or an amicable settlement of
the controversy;

(2) State the name and gge of each minor child whose
welfare may be affected by the controversy:

(3) State the name and address of the petitioner or
petitioners; 1

(4) If the petition is presented by one ((spouse)) party
only, name the other ((specie)) party aa respondent and state
the address of that ((spews*)) party;

(5) «Name any other personj who has any relation to the
controversyand state the address of the person If known to the
petitioner; and

(6) State such other Information as the court may by rule
require. {|

Sec. 13.  Section 18. chapter 30. Laws of 1949 and RCW
26.12.180 are each amended to read as follows;

At or after hearing, the court may make such orders In
respect to the conduct of the spouses and the subject matter of
the controveray as the court deems i.eceasary to preserve the
marriage <(er))A to mediate or implement tha reconciliation of
the spouses, or to effect an amicable settlement of a
controversy Involvint child cuatody between the parties, but in
no event shall such orders be effective for more than thirty
daya from the filing of the petition, unless the parties
mutually consent to an extension of auch time.

Sec. 14, Section 19, chapter 30. Laws of 1949 and RCW
26.12.190 are rech amended to read as follows:

During the period of thirty daya afterfiling a petition
for conciliation no action ror ((dt*ereeicanewlment>er<.separate
melntenanee)) dissolution of marristf. legal separation, a
declaration concerning the validity of a msrrisge. child
custody, or modification of sn order forchlld custody sha'l be
filed by either ((spewse)) party and further proceedings In an
action then pending in the superior court shall be stayed and
the case transferred to the family court: PROVIDLD. The really
SUB 903 *
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|
court shall have full power In all pending cases to make, alter.
modify and enforce all,temporary orders, orders ror custody or
children, possession of property, attorneys' fees, suit money or
coats as may appear juat.and equitable; If, after the expiration
of such thirty day pefiod or the formal conclusion of the
proceedings  for conciliation, the controversy between the
((speuses)) parties, in..lhe meantime not having been terminated,
either ((speuse)) party may apply for ((dlverseiesannulmente>ef
marriageteeer> eseparate*emaintenance)) dissolution of marriage.
legal separation. declaration concerning the validity of a
marriage, child custody, or modification of sn order for child
custody by filing .n the. clerk's office additional pleadings
complying with tha requirements relating to ((divereeteannulment
ef-emarriaget*er*sitparate'maiatenance>) dissolution of marriage.
legal separation, a declaration concerning the validity of a
marriage, child custody, or modification of sn order for child
custody respectively, or*by asking that the pending case be set
for trial: and t» family court shall hava full jurisdiction to
hear, try. and determine such action for ((divereefsnnulment-ef
marriaget-er-separate-smaintenance)) dissolution of marriage.
legal separation, a declaration concerning the validity of a
marriage, child cuttody. or modification of an order for child
custody underthe laws relating thureto, and to retain
Jurisdiction of th» case for further hearings on decrees or
orders to be made therein. The conciliation provisions of this
chapter may be tsed In regard to ((peat>diverce)) post-
dissolution of marriage problems, concerning support, child
custody, visitation, contempt, or for modification based on
changed conditions, in tbe discretion of tha family court.

The family court nay retain Jurisdiction in any
proceedings for a longer period than thirty days upon good cause
appearing therefor on Its own motion for further conciliation or
upon application of either of the ((speuses)) pertles. but In no
event shall retain Jurisdiction more than ninety daya without
the written consent of both ((speuses)) partles filed with the
court. Except as specifically so provided nothing in this

- SUB 909
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chapter shall be construed to repeal, nullify or change the law
and procedure relating to ((divereefannulment*-ef-separate
maintenance)) dissolution of marriage, legal separation, a
declaration concerning the validity of a marriage. child
custody, or modification of an order for child custody; and the
family court shall, when applicationffor relief Is made under
this chapter, apply such laws In the same manner as If the
action had been brought thereunder In the superior court, save
that the conciliation procedures or the family court shall be
applied so far as spproprlate to mediate or arrive at an

amicable settlement of all issues in controversy.

Sec. 13, Section 20, chapter 30, Laws of 1949 and RCW
26.12.200 are each amended to read as follows:

Whenever any action for ((diverest-annulment-of'-marriage
er««>aeparate*"maiRtenanee)) dissolution of marriage, legal
separation, a declaration concern!" th- a marriage.
child custody, or modification of an order for child custody s
filed in the superior court and it appears to the court at any
time during the pendency of the action that there is any minor
child of the ((spouses*-ere-efeeither*#!ethem)) parties whose
welfare may be arfected by the dissolution ((er*annulment-ef*the
marriage)) of marriage, legal separation, declaration concerning
the validity of a marriage, the child custody proceedings, or
the disruption of the household, the case may he transferred to
the family court for proceedings for reconciliation of the
((speuses)) parties, mediation, or amicable settlement of issues
In controversy in accordance with the provisions of this
chapter.

Sec. 16. Section 94.40.080. chapter 260, Laws of 1973
1st es. sess. and RCW O9A.40.030 are each amended to read as
follows!

(1) A person is guilty of custodial interference If,
knowing that she or he has no legal right to do so. she jr he
takes ((or)) from, entices from, or refuses to return to lawful
custody any incompetent person or other person entrusted by
SUB 903 <10.
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authority of law to the custody of another person or
Institution. -u

(2) Custody shall Include "residential care* .there the
incompetent person or other person entrusted by authority of law
to the custody of another person or Institution Is the subject
of a joint custody order or decree.

(3) Custodial Interference is a ((gress-misdemeaner))

class C felony.

NEW SECTIf . Sec. 17. If any provision of this act or
its application to any person or circumstance is held Invalid,
the remainder of the act or the application of the provision to

other persons or circumstances is not affected.

NEW SECTION. Sec. 18. This act ahall take effect on

July 1, 1983.
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Equality Nov/ International, Inc.

ACIfT To CJfio/ e, v>b/*557 ixo ™I usoretio,
1Sm'T TO  U*ii0c/e5/9f HuvnfiA)

"RUFK ts Suntij H5V

His Excellency

The Ambassador of Netherland Antiles March 31, 1978
Aruba Information Center

777 3rd Avenue

New York, N.Y.

Your Excellency:

We have been directed to appeal to you as representatives of a group
of desperate fathers who are seeking political asylum for themselves
and their childron in countries like yours who sincerely cher sh the
concepts of human rights and human dignity for their citizens.

Although the United States of America has signed both the United Nations
Charter and the Universal Declaration of Human Rights, which provide
protection for the family unit and for each member of the family, in prac-
tice fathers in our country, when involved in a divorce, are bolng deprived
of their homes, of their children, of their Incomes and of their dignity by
our judiciary on a daily basis in a statistical proportion (91.6%) which by
itself makes a prima facie case of sex discrimination.

Their God-given rights, their constitutional guarantees are being denied
not Only by the courts but even by the President end his close officials
when they answer to our pleas: "Our main focus is on human rights in
foreign policy not on domestic human rights. Just to quote Ms. Heidi
Hinson, Special Assistant to the Coordinator for Human Rights and
Humanitarian Affairs.

for these reasons we have denounced both tha United States and Canada for
violation of the Declaration of Human Rights and of the International
Covenants and our potition was accepted by the United Nations In Geneva
on November 28. 1977, when personally delivered by our Human Rights
Commission Chairman, Dr. Carlo Abbruzzese.
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Dr. Abbruzzese is a veteran in the fight for human rights, as he began
his struggle against oppression during World War Il when he worked in
the underground helping hundreds of Jews and political dissidents seek-
ing safety from Hitler's Gestapo.

It is very significant that Dr. Abbruzzese has repeatedly claimed that,
when captured by the SS Police, he was treated with more dignity and
justice by the Nazi judges and jailors than he was in the American D'.vor.e
Courts and jails. ,
Like thousands of our members he was illegally jailed tv/ice without a
jury trial for alleged contempt of court. He was stripped of his estate,
robbed of his children, denied an appeal and humiliated beyond belief

in soli ary confinement, forced to assume debts and to surrender his
passport - being a naturalized citizen - in order to purge himself of con-
tempt and get out of jail. Unfortunately his situation is not unique as
documented in our files: of the 237.00 cases which we have recently
reviewed only 7.4% of the time were children awarded to their fathers.

To emphasize the crisis and the scoj~ of the injustices please consider
the following excerpt from a guide book on family law published by the
family law committee of the Minnesota State Bar Association:

"Except in very rare cases the father should not have custody of the minor
children of the parties. He Is usually unqualified psychologically and
emotionally: nor does he have the time and care to supervise the children.
A lawyer not only does an injustice to himself, but he Is unfair to his
client, to the State, and to society if he gives any encouragement to the
father that he should have custody of his children. A lawyer who en-
courages his client to file for custody, unles * tt is one of the classic
exceptions, has difficulty collecting his fees, has a most unreasonable
client, hac taken the time of the court and the welfare agencies Involved,
and has put a burden on his legal brethern." (Minnesota Family Law
Practice Manual Volume 50, page 75, 1970.) *

One would hope this doctrine to be outdated but you will find the manual
proudly displayed in every law library in Minnesota . Other State
directories for attorneys are quite similar, at least by implication. Studies
we have compiled in fact prove the very existence of the family unit is
being threatened by the demoralizing and castrating of North American
fathers by our judicial system. We offer our research skills and dedication
to you In exchange for the right to raise our children.

Our organization consists of some 8S groups representing about 76,000
members who are dedicated to bringing justice and oquality to the
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divoicc courts of North America. We have research that unuquivocably
destroys the erroneous premises promoted by officers of the court,
Attorneys and State Bar Associotions. In fact our research indicated that
a father involvement is vital to the mental and emotional health of children
from birth onward.

If your country is amicable to aiding our fathers on the run we will promise
in exchange:

1. To carefully screen those fathers seeking asylum to guarantee
that only the most dedicated and sincere are referred to you.

2. To submit resumes of the potential citizens to you so you can
determine if they have skills and abilities that will enhance your
own political and domestic needs.

3. To cooperate in any way possible to insure a mutually rewarding
exchange of cultures, ideas and preservation of human rights.

Our members seeking political asylum represent common laborers,
psychologists, journalists, technicians, medical doctors, and almost
all other segments of society that '.ould contribute substantially to your
country and your society. Our people come to you in desperation seeking
human rights, to work with yo»:, not change you, as we seek political
asylum for tho North American father and his children.

To exploitation of the North American male and the destruction of the family
unit by the United States Judicial System would be of purely American affair
were it not for the deadly contagiousness of those attitudes. In fact, un-
fortunately, tho economic hegemony of the United States influences not just
the politics, science, research and culture of most other countries but,

to a great extent, the social behavior of their populations. We sincerely
believe the family units of the world and our western civilization are in
danger of extinction if the current trend in North America is allowed to
spread abroad. A final point | would like to bring to your consideration.
America is made of many ethnic cultures and many of the members in <ur
groups are even citizens of other countries. When the Divorce Courts in
the United States are depriving the children of their fathers in 91.6% of times
they are practically committing cultural genocide of the ethnic people.

Hoping to receive help from your country and awaiting for an answer to
our petition. We remain.

Very truly yours,

t [ -*7. St/et
CEA/rm Carlo E. Abbruzzese M.D.
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April 13, 1981

Representative Jrian Rogers

Nancy Lord
Alaska State Legislature
Pouch V
Juneau, Alaska 95881
Dear Representative Rogers

Nancy Lord .

I have been remiss inJmo\ing more swiftly 1in response to
your introduction of House Bill *10, the providing of joint,
or shared, custody for the children of divorce.

As a direct aid in providing the pros and cons, and as
recent information as is available about this issue within
the legislative and judiciary process, | am enclosing a packet
of applicable materials.

Since Representative Terry “lardiner also appears on the
measure as one of tho sponsors, || am taking the expediency
of also sending a similar kit to his attention.

Amorg the materials 1is a brief critical 1inquiry about the
Alaska proposal,on the third pa”e of The paper marked "Alaska."”
[ question the extensive list of prerequisites which a co« rt
might interpret as needing to bo 1ideal bofoie joint custody will
be decreed and as a "red flag"™ for an opponent-parent to assure
that some cf these issues are .iot satisfactorily rectified.
Although 1 think each prerequisite is an excellent measure
for counselors and parents to consider, as a statute and a legal
guideline I surmise they might bo decreed unconstitutional. .

Lastly, lot mo mention an 1item we are all having "second
thoughts®™ about. That"s the old benchmark that hasn®t boon
thoroughly questipned of giving, so much weight to tho preference
of tho child. Thoughtful and observant psychiatrically-trainod
professionals are coming to tho conclusion this- gives too muoh
impression of power to inexperienced and immature children, gives
rise to potential future guilt for having decided for or aghinst
a particular parent, and contributes to parents “catering®™ to a
child in hopei of currying that child®s particular approval of
one of them exclusively. Henco, 1 urgo you soft-peddlo, or downgrade

that particular proposal. .

Regards,
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Child Cuatody Daelalona by tho Courta.

The negative effects of sole parent custody following divorce upon all
members =f a family, and the probability of long-term, socially-
undesirable results of sole parent exclusive child custody have been
widely published in numerous studies during the past decade and a half.

There are no known studies which substantiate the wisdom or the likeli—
hood of favorable results 1in pursuing a policy of presumption for sole
parent exclusive custody even though decades of sole parent custody
decrees "beg"™ a justification for having done so.

Hence, the evolving solution of joint custody has been encouraged by
the following studies which arose from the detrimental effects of
sole parent custody.

PSYCHOLOGICAL ADJUSTMENT OF JOINT CUSTODY CHILDREN,
AS COMPARED WITH OTHER CUSTODY ALTERNATIVES

Pojman, E. Unpublished doctoral dissertation, 1981, California
Graduate Institute, 1100 Glendon Ave., Los Angeles, Calif. 90024.

Comparison of four groups of 20 boys each (aged 5-13 years)

living in a) joint; b) sole custody; c¢) happy intact marriages;
and d) unhappy intact marriages. Boys were compared on the
Louisville Behavior Checklist (parent®"s rating), the Inferred
Self-Concept Scale (teacher®s rating), and the California Test

of Personality (child"s rating). Boys 1In joint custody arrange—
ments were significantly better emotionally adjusted than boys of
exclusive custody and of the unhappily married group, on both the
Louisville Behavior Checklist and on the Self-Concept Scale.

Boys 1in joint custody situations had higher personal adjustment
scores on the California Test of Personality than did boys in sole
custody, just short of statistical significance. Boys 1in sole
custody did not score significantly differently on any of the
three tests, when compared to boys living 1in unhappy intact
families.

RELITIGATION OF JOINT CUSTODY DECREES,
AS AN INDICATOR OF SATISFACTION COMPARED WITH OTHER CUSTODY DECREES

I1feld, Frederic W., Holly Ilfeld, M.A., and John R. Alexander, J.D.,
"Does Joint Custody Work? A First Look at Outcome Data of Relitiga—
tion,” Amer. J. of Psychiatry 139:1, January 1982, pp. 62-66.

Relitigation records on 414 consecutive custody cases were

studied in the West District Dept. J of the Los Angeles County
Superioi Court. Two-thirds of the cases involved sole custody
and one-third joint custody. In those cases which were returns

e ] e



to court, the proportion of relitigation for joint custody
families was one-half that of exclusive custody families. A
small subsample of contested joint custody cases showed no
difference in relitigation rate with sole custody awards.
"Considering that the best interests of the children are fore—
most, all professionals should recognize a strong, positive
indication for joint custody. Unless future data persuasively
contradict our and Pojman®s findings, the burden of proof that
joint custody would not be in a child"s best interests should be
on the parent requesting sole custody.” (p. 65.)

ANALYSIS OF FAMILIES WITH JOINT CUSTODY

Ahrons, Constance R. "The CoParental Divorce: Preliminary Research
Findings and Policy Implications,”™ in Joint Custody: A Handbook for
Judges, Lawyers, and Counselors. Association of Family Conciliation
Courts *"PortraSir&rci”™H,"I1$79.

41 divorced parents, representing 30 separate families. "Most
of the divorced parents in this sample were able to maintain

a shared parenting relationship, and to parent their offspring
in ways that are satisfactory to them."”

Abarbanel, Alice, "Shared Parenting After Separation and Divorce: A
Study of Joint Custody,”™ 1in Joint Custody Handbook, op. cit.

In-depth case study of 4 families. "Joint custody appears to

be working effectively in the four families studied. The four
major factors contributing to its success are commitment of the
parents, support for the co-parent, a flexible sharing of respon—
sibility, and agreement on the implicit rules.” Children lived
with parents no longer than 2 weeks at a time, and parental
division of child care responsibilities ranged from 50/50 to 67/33.

Nehls, Nadine, "Joint Custody of Children: A Descriptive Study,”
in Joint Custody Handbook, op. cit.

Study of 12 parents, representing 8 families, who shared custody
of their child(ren). Twelve children. Eleven of the twelve
children perceived by parents as "very" or "fairly" satisfied
with the custody arrangement. Nine of the 12 experienced only
minor problems. None of the parents said they were dissatisfied.
"In general, the results of this study substantiate the feasi—
bility of joint custody arrangements...there are indeed potential
benefits of j.c. for divorcing families."”

Steinman, Susan, Unpublished paper, Jewish Family and Children®s
Services, San Francisco, Calif.

25 joint custody families studied 1978-80. 32 children residing

in S counties in the S.F. I} Area. 2/3 chose and Implemented

a J.c. plan of their own. Most LY io adapt to

each household with minimum conflict and cooiusvn. Children

felt torn when parental conflict over chi Id-rearing was strong

and overt. Overall, children did not suffer from loyalty conflicts,
but 1/3 did express "superloyalty”™ or desire to be absolutely

fair to both parents. About 1/4 of the chiluren did experience



ANALYSIS OF FAMILIES WITH JOINT CUSTODY (Continued)

some confusion, but "overall, children®s clarity about their
schedule and locpMon of their homes was very impressive."”
"_..the findings certainly suggest that children can live 1in
two homes."

Woolley, Persia, "The Custody Handbook,"™ Summit Books, New York, 1979.

Extensive research and interviews with mothers and fathers,
brothers and sisters, judges, lawyers, and psychiatrists.

Woolley concludes that what she calls "shared custody™ 1is best

for the emotional health of children and parents. Shared

custody is any form of custody or visitation arrangement which
allows both parents to have lots of normal, day-to-day inter—
action with their offspring and provides that each adult partici—
pate in both the responsibilities and rewards of child raising.

Ricci, Isolina, Mom"s House-Dad"s House, MacMillan, 1981.

Based on eight years of clinical experience and research 1in
divorce, custody, and single parenting. Her clinical cases
demonstrate successful shared parenting arrangements under a

wide range of circumstances: with former spouses who were friendly,
angry, vindictive, possessive; with those living in the same
community or across the country.

DOCUMENTED EFFECTS OF SHARED PARENTING & <ADULTS

Keshet, Harry F. and K. Rosenthal, "Fathering After Marital Separation.”
Social Work, Jan. 1978, pp. 11-18.

Taking on the responsibilities of child-rearing 1is important

for healthy adult development. "Parenting 1is an important stage
in the identity formation of adults.”™ Study of 128 men during
first two years after marital dissolution.

Creif, Judith Brown, "Fathers, Children, and Joint Custody,"” American
J. of Orthopsychiatry, April 1979.

Study 40 legally separated or divorced fathers, and 03
children. Joint custody fathers were less likely to remove
themselves from the child"s growth and development. Such ties
are critical for both the father and the child. "Rather than
support imposition of legal visitation restrictions, we should
do everything 1in our power to maximize contact between children
and both parents.”™ Study did not find evidence that children
were used as pawns, or that joint custody was disruptive to
children or to children®s friends, or that parents needed to

be on good terms with each other.

Steinman, Susan, Jewish Family and Children's Service, unpublished
paper.

Study of 2S joint custody families showed that coparenting
helped to make separation easier for parents

- J -



NEED OF CHILDREN FOR FREQUENT CONTACT WITH BOTH PARENTS AFTER DIVORCE.

Wallerstein, Judith, and J. Kelly, "The Effects of Parental Divorce:
Experiences of the Pre-School Child,”™ J. of the American Academy of
Child Psychiatry 14:4, Autumn 1975, pp. 600-616.

........................................ "The Effects of Parental Divorce:
Experiences of the Child in Early Latency,”™ American J. of Ortho—
psychiatry 46, Jan. 1976, pp. 20-32.

......................... = o eiiiiiiiieaae...."The Effects of Parental Divorce:
The Child in Later Latency," American J. of Orthopsychiatry 46,
April 1976, pp. 256-269.

oC families in Marin County, California, 131 Children aged 2-18;
5-year longitudinal study (1970-75). Greatest fears of the
children were of being abandoned by their parents. Children felt
great sense of loss if one parent absent. Effects observed of
children being left almost exclusively in the care of only one
parent were negative. Best adjustment occurred among children who
saw both parents frequently and had parents®™ support to do so.

The conventional visitation arrangement of twice a month found
inadequate Working on the coparenting concept helps both child—
ren and parents according to Joan Kelly.

Hetherington, E. Mavis, Martha Cox, Roger Cox, "The Aftermath of
Divorce,"™ in J. H. Stevens, Fr. and Marilyn Matthews, eds., Mother-
Child, Father-Child Relations, Washington, D.C., NAEYC, 1977.

2-year longitudinal study "if 96 families (half divorced a*4 half
intact families). Total of !'44 children. "When support and
agreement occurred between divorced couples, the disruption in
family functioning appeared to be less extreme, and the re-stabi—
lizing of family functioning occurred earlier..” Mothers®™ effect—
iveness 1in dealing with child(ren) most dependent on mutually
supportive relationship of the divorced couple and cot tinued
involvement of the father w. child (mothers were the <istodial
parents).

Both of these studies indicate that the nature of the parental relation—
ship has a direct impact on children®s adjustment. The more conflict
“ecween parents over their children, the worse the children®s adjustment.

CUSTODY ALTERNATIVES 8 MEDIATION

Olson, David et. al., "Custody Resolution Counseling: Description
and Comparison with Custody Study,"” in Child Custody: Literature
Review and Alternative Approaches. Chil<|~Custody Research Project,
Hennepin County," Minnesota, Domestic Relations rivision, Sept. 19"*9,

Study of 686 contested custody cases filed between 6/7S and 6/78
in Hennepin Co., Minnesota. Compared cases goinﬁ to Custody
Study (evaluation and recommendation mode) vs. those receiving
custod%/ counseling (mediation mode). Both setvices are offered
through the court's Domestic Relations *.*pt.--parental agreements
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Joint Custody Statute
FOR UNIFORMITY NATIONWIDE

Text for a modern, up-to-date joint custody
statute available for introduction in state
legislatures with the intent of seeking more
nearly uniform joint custody practices
nationwide and ease of implementation under the Uniform Child Custody
Jurisdicti>on "Act.

aro 0X1counwng

Tho following is predicated primarily on California®s joint custody statute,
combines observations of Nevada®s joint custody statute (which was enacted
following the California example and provides a similar statute for two
major states with one of the Nation®s longest contiguous borders)

An advantage of the following is that the
issues have undergone legislative analysis and debate, Tfound public
approval, and incorporate uinor technical improvements that experience
has demonstrated as desirable.

Indexing should be Integrated with each state®s Civil, family and domestic
law provisions.

POLICY Section 1. Section 100. (@) "~ e Legislature finds ar:d declares
that it is the public policy of this state to assure minor
children of frequent and continuing contact with both parents
after the parents have separated or dissolved their marriage
and that It is in the public interest to encourage parents
to share die rights and responsibilities of child rearing 1in
order to effect this policy.

AT OUTSET In any proceeding where there 1is at issue the custody of a

£ THEREAFTER miror child, the court may, during the pendency of the proceed"
ing or et any time thereafter, make such order for the custody
of the child during minority as may seem necessary Or proper.

PRIORITIES (b) Custody should be awarded 1in the following order of
preference, according to the best Interests of the child.
1. To both parents jointly pursuant to Section 100.5

PLUt The court, 1in its discretion, may require the parents to
submit a plan for implementation of the custody order
upon finding that both parents are suitable parents, or
the parents acting Individually or 1in concert may submit
a custody implementation plan to the court prior to
issuance of a custody decree.

COOPERATION >. To either parent. In making sn order for custody to
either parent, the court shall consider, among other
factors, which parent is more likely to allow the child
or children frequent and continuing contact with the
norcustodial parent, and shall not prefer a parent as

custodian because of that parent®s sex. The burden of
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proof that joint custody would not be in a child"s best
interest shall be upon the parent requesting sole custod:

(3)If to neither parent, to the person or persens in whose
home the child has been living in a wholesome and stable
environment.

(4)To any other person or persons deemed by the court to be
suitable and able to provide adequate and stable environ—
ment.-

(c) Before the court makes any order awarding custody to a
person or persons other than a parent without the consent of
the parents, it shall make a finding that an award of custody
to a parent would be detrimental to the child and the award
to a non parent 1is required to serve the best interests of
the child. Allegations that parental custody would be
detrimental to the child, other than a statement of that
ultimate fact, shall not appear in the pleadings. The court
may, in its discretion, exclude che public from the hearing
on this issue.

Section 2. Section 100.5. (@) There shall be a presumption,
affecting the burden of proof, that joint custody 1is in the
best interests of a minor child unless
(1) the parents nave agreed to an award of custody to one
parent or so agree 1in open court at a hearing for the
purpose of determining the custody of a minor child
of the marriage or

(2) the court finds that joint custody would be detrimental
to a particular child of a specific marriage.

For the purpose of assisting the court in making a determina—
tion whether an awe.*d of joint custody 1is appropriate, the
court may direct that an investigation be conducted.

IfT the court declines to erter an order awarding joint custody
pursuant to this subdivision, the court shall state in its
decision the reasons for denial of an award of joint custody.

fb) Fdr the purposes of this section, "joint custody™ means
joint physical and legal custody. "Joint physical” means an
order awarding each of the parents significant periods of
time in which a c lild resides with or is under the care and
supervision of each of the parents or parties. Joint physical
custody shall be shared by the parents in such a way as to
assure a child of frequent and continuing contact with both
parents. "Joint legal” means that the parents or parties
share, or shall have voluntarily allocated or the court
shall have decreed between them, the decisionmaking rights,
responsibilities, and authority relating .o the health,
education, and welfare of a child.

An award of joint physical and legal custody obligates the
parties to exchange information concerning the health,
education, and welfare of the minor child, and unless
allocated, apportioned, or decreed, the parents or parties
shall confer with one another in the exercise of decision—
making rights, responsibilitiei and authority.
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(c) Any order for joint custody may be modified or terminated
upon the petition of one or both parents or on the court®s

own motion if it is shown that the best interests of the

child require modification or termination of the order. The
court shall state in its decision the reasons for modification
or termination of the joint custody order if either parent
opposes the modification or termination order.

(d) Any order for the custody of a minor child of a marriage
entered by a court in this state or in any other state,
subject to jurisdictional requirements, may be modified at
any time to am order of joint custody in accordance with

the provisions of this section.

(e In jurisdictions having a private or publicly-supported
conciliation service, the court or the parties may, at any
time, pursuant to local rules of court, consult with the
conciliation service for the purpose of assisting the parties
to formulate a plan for implementation of the custody order or
to resolve any controversy which has arisen in the implementa—
tion of a plan for custody.

() Notwithstanding any other provision of law, access to
records and information pertaining to a minor child, includ—
ing but not limited to medical, dental, and school records,
shall not be denied to a parent because the parent is not the
child"s custodial parent.

Explanatory notes

Initiating
planning

Decree
clauses

Public

pamphlet

Boat
irterests

Issues not to be contained in the statute, but as an outgrowth
of implementation and as a guide to furthering the statute”s
policy.

To facilitate easing litigating parents intc consideration of
joint custody planning, you are encouraged to examine, and
duplicate for distribution within the family court system,
"Initiating Joint Custody Planning; Encouraging & facilitating
joint physical and legal custody plans."*

Joint custody provisions and clauses for decre s or agreements
as a convenient reference for judges, attorneys and counselors
can be found in "Decree or Agreement, Joint Custody Provisions
£ Clauses."*

A basic and explanatory booklet suitable for reproduction and
distribution to parents filing for divorce, written in lay
language and addressing the divorce process, 1is available in
"Cooperative Parenting Following Dissolution: Your child needs
both of you. Prepared by the Los Angeles Committee to Implemen
California®s Joint Custody Statute (Los Angeles Superior
Court)."*

"Best interests of a child”™ need not be specified within the
statute in view of the on-going analysis and redetermination
of what amounts to "best interests™ and lest a listing of

presumed "best interests”™ constitute an unconstitutional denia
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of access by child and parent to each other and thereby
jeopardize the entire custody statute.

However, informal court guidelines, apart from the formal
statute, may include the following:

In determining the best interests of the child the court may

consider:

1. The physical, emotional, mental, religious, and social
needs of the child;

2. The capability and desire of each parent to meet these needs

3. The lovj and affection existing between the child and each
parent;

4. The length of time the child has lived in a stable, satis—
factory environment and the des"irability of maintaining
continuity;

5. The desirability of offering the child a variety of life
experiences;

6. The desire and ability of each parent to allow an open and
loving relationship between the child and his other parent.

Child"s It is not considered advisable that a child"s preference,

preference desire or wish be elicited from the child, under the pretext
of "best interests of a child,” as a prerequisite for court
determination of custody because:

a. Such an action or supposition could vest with a child, at
an impressionable age, and prior to a comprehension of
the long-term consequences by the child, a sense of
power or control or leverage over either or both parents
and over the court system.

b. A decision predicated on a child"s decision between two
parents r aises the spectre of an eventual guilt-feeling
by the child regarding the excluded parent and the
necessity of a custodial parent to reassure the child of
the wisdom of excluding a parent.

c. By implying the power of decision by a child, the parents
are unecessarixy and unwisely thrown into a competitive
situation to cater to and curry favor with the child 1in
hopes of influencing a child"s decision of one parent over
another.

Criteria for So-called criteria for determining the qualifications or

joint custody suitability of one or both parents to be decreed joint
custody, such as geographic convenience, association with
friends, and adequacy of living quarters are not advisable
to be specified ina statute. Such criteria have been
widely debated and eventually dropped because:

a. definitive criteria that are largely the product of
opinion or cultural viewpoint have the likelihood of
being unconstitutional, and

b. a listing of criteria provokes litigating parents into
envisioning methods for defeating joint custody and of
scrutinizing comparisons and issues that could bn used to
belittle the opposite parent.

* ltems available from The Joint Custody Association, James A. Cook,
10606 Wilkins Avenue, Los Angeles, California 90024
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From the Joint Custody Association:

Joint Custody, Sole Custody: A New Statute Reflects a New Perspective

The legislative evolution of the new California custody law;

origins and intent as a guide to understanding and administering
joint or sole custody. (Published in the Conciliation Courts Review,
Volume 18, Number 1, June 1980.)

Initiating Jgink, Custody Planning. Encougaging. gnd Faghlifating Joigh
bhysical and Legal Custody Plans

A step-by-step questionnaire to elicit from divorcing parents their
preferences in child rearing, to indicate areas of agreement, and to
relieve the court of dictating decisions that could be unacceptable
to one or both parents. Enconpasses areas of medical care, education,
religion, residence, travel, support, comnunications, discipline,
dispute resolution, and time allocation.

Decree or Agreement, Joint Custody Provisions f>Clauses

A selection of options for jurists, attorneys and parents in
creating decrees or agreements in the form of provisions and

cl uses dealing with intent, resi ?nce, time allocation formulas,
holidays, travel, moving residence, education, medical, child
support, implementation, review, remarriage, decisions, and
conflict resolution.

Cooperative Parenting Following Dissolution: Your Child Needs Both of You

A pamphlet for parents prepared by the Los Angeles Comnittce to
implement California®s joint custody statute.

Re arch

Kxent and pertinent research regarding the efforts of child custody
decisions by the courts.
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Alaska jitaie JUIp&kAMB

House of Representatives

Committee an Pooch V

Boaioeaa He|||f|, 6dUC*ti0n & SOC||| SerViCGS Juneau,

Feb. 23, 1982

Honorable Joe Hayes
Speaker, House or Representatives
Alaska State Legislature

Dear Mr. Speaker:

It is the desire of the Committee on Health, Education, and
Social Services that this letter accompany CS for HB 210 (HESS)
to reflect Committee Intent.

Persuant to Section 25.20.110, Award of Custody to Nonparent.

the court shall have the discretion to award custody of *IC
child to a non-t rent if either conditions (1) or (2) are met.

Sincerely,

Representative Mike *»elme
Chairman

State Capitol

Alaska 99811



NaskH jsftaie legislature

House of Representatives

Official BucineM

J. nuary 27, 1982

Katie Green
6320 Lost Circle
Anchorage, Alaska 99502

Ms. Green:

Pouch V
State Capitol
Juneau, Alaska 9981"

HE 210 was Introduced last February and was referred
to the Health, Education and Social Services Committee and

then to the Judiciary Committee.

I have sent a copy of your letter to Rep. Beirne and

Rep. Fames.

1 appreciate your comments on this legislation and
will give carefull consideration to the bill.

Sincerely,

cc: Rap. Beirne
Rep. Barnes

JDM:ajc
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THE WISDOM OF SOLOMON:  THE CHILDREN OF DIVORCE

HERBERT KAPLOW:

Last year, the number of divorces in this country rose to more than
a million. There were about 1,300,000 young children involved.
Coincidentally, with this increasing phenomenon has been a growing
interest in alternative ways of divorced parents dealing with their
children. Perhaps, the major change under consideration is called
joint custody, where the parents share custody of £he children. It
is an approach of considerable controversy, touching fundamental,
legal and psychological 1issues, and it reaches finally, the basic
question of what"s best for those children caught between divorced
parents. It is a matter, again, of the wisdom of Solomon, these
children of divorce.

Good day, I"m Herbert Kaplow in San Francisco. Almost two years ago,
California, with one of the highest rates in the country, passed a
law providing for joint custody. We mean to see today how that"s
worked out here. Our guests are the Honorable Conald King, the
domestic relations judge of the San Francisco superior court, and
Ciji Ware, a writer ana broadcast journalist, who has done extensive
research on children and divorce, and she herself 1is a joint custody
mother. The term, joint custody, 1is paralleled by the term, sole
custody, and what®"s the difference, Mrs. Ware?

ClJI WARE:
Well, that 1is a good question, 1 think because joint custody means
so many things to to various people. Its really one of those code

words. You say Joint custody and the people in favor of it, say,
yeah right. And you say Joint custody, and the people who oppose
are totally opposed. And definitions | think are important. Judge
King, we have to really see if he agrees, what joint custody means
to me is an arrangement that says parents arc forever, parents
continue to be parents even though they"re no longer spouses, and
the tine-sharing formula about who, how they"re going to take care
of these children, 1is fraswd around the needs of the children. Now.
I suppose legally you can split it finer than that, but to me, that"s
tho concept of Joint custody, and maybe we should get a legal
definition from Judge King.

JUDGE DONALD KING:

Well, 1 think one of the deficiencies in California law is that tfherc
is no specific definition. I believe that creates more problems
really than if we had one.

(MORE)



JUDGE DONALD KING: (CONT)
A lot of parents think it means cutting the child right down the

middle, and the child right down to"the second, spends half the time
with one parent, and half the time with other.

HERBERT KAPLOW:

And that"s where you need Solomon?

C1J1 WARE;

And that"s not joint custody.

JUDGE DONALD KING:

That"s not joint custody. What you"re really, talking about is the
fact that once the divorce 1is over, that there 1is still a family, and
it's a family living in two locations instead of one. The joint or
shared nature of it is that the child, or children, are really living
with both parents ..spending time with both parents in both parents

homes and that the parents are joining together making the decisions
affecting the child.

HERBERT KAPLOW:

Judge King, am I right in say ng we are cooing from an environment
where most often the chi"dren were awarded to the mother?

JUDGE DONALD KINGiI

Absolutely, and that still is the case today.

CI1JI WAREI

And about 92%, ' think, of all awards nationwide go to the aother,
It's almost autom atic.

HERBERT KAPLOWi

Well, let me ask you, why in California are you swing toward a
different alternative?



JUDGE DONALD KIHGI

Well, we have to understand that inmost divorces the parties reach
their own agreements, and the reason why the percentage is so high

is that for many people, the societal view still is that custody of
the children goes to the mother, and that the father has something
called rights of visitation. I think 1in California, there are more
and more parents who are really sharing child-rearing responsibilities
before the marriage breaks up, and want to continue that experience
even though they®re no longer married to each other.

ClJl WAREI

But 1°11 tell you, 1711 tell you why 1 think it happened 1in California.
And because 1°ve been a Joint custody parent for 8 years, I1"ve sort

of been through the wars on this 1issue. You know, people who aren™t

in California, think you know, we"re falling off the edge of the earth.
But 1in California, you have, as it is nationwide, more and more women
in the work force. More and more, as Judge King says, people who are
sharing resoonsibilities, sort of radical attempts at being parents
together. But I think the main reason why it started to happen 1in
California 1is that the old system wasn"t working for the children.
Because what was happening, was as the divorce statistics went up,

and it especially went up in California after no-fault divorce, you
were having children who were not only losing one parent, usually the
father, they were losing two parents because of the economic situation
their parents faced after the divorce, the mother, 1in TJX of the cases
according to the 1980 statistics, 797. of mothers, divorced mothers had
to work. So who was there for the children? Nobody, basically there®"s
not childcare as a code in this county, so therefore the parents

tl easelvee and parents like me, two-working parents, we had to coeie

up with some situation that made sense to our son, otherwise, who was
gonna take care of him.

wmorr kaplow.

Veil, why should this work?

JUPCE DONALD KINGi1

I think the reason It should work is that the fact that people ate
no longer husband and wife does not mean they aren"t sti 7l parents

to this chll *or these children. And those responsibilities really
have to be separated out.

(HOKE)



The mistake 1 think that"s been made historically 1is that somehow
once the family is no longer a family, 1in terms of being husband and
wife, they"re really no longer a family as far as both being parents
to the children. So I think it will work better, because it means
that both parents still remain parents to their children and what we
find is more and more parents want thia. They don"t want the system
where one becomes a visitor.

HERBERT KAFLOWi

1 think we ought to try to clear out a little bit of the legal
underbrush here. The Statute 1in California, 1 understand actually
you sort of have three companion statutes and you check me if I™m
wrong no default divorce, which 1 guess you passed here in 1970.

JUDGE DONALD KING;

That®"s correct.

HERBERT KAPLOWiI

And then 1in 1979, you had this Jc*nt custody statute and then after
that, something called mediation. I don"t wanna get bogged down 1in
this, Judge King, but they®"re related and they®re important...and 1in
30 seconds...

JUDGE DONALD KING:

Okay

HERBERT KAPLOWi

Toll me what they aroT

JUPCE DOHAtO KING.

Well, the reason why the no-default divorce 1is related to the other
two is because 1if you have fault, it"s based on their being an
innocent party and a guilty party.

HERBERT KAPLOWt

Uh, huh.

JUDGE DONALD KIHCt

And that gets all tied up into who should have custody of the child
IT one person Is supposedly guilty and one 1is Innocent. The Ilolnt

custody ststute wan 1important; It was really a modification of our

previous ststute which provided for sole custody.

(HDRE?



JUDGE DONALD KING: (CONT)

And it was 1important not only because of its aspect of saying that

it was legally appropriate to have parents be joint custody parents,
but also because they had a very strong declaration that the public
policy in the state of California is that when a relationship breaks
up, there still is a right of the child to frequent and continuing
access to both parents. The mandatory mediation statute which just
became effective at tbe beginning of this year, 1is revolutionary.

It3 the first in the country. I think other states will be adopting
it very rapidly, and it is an assist to those who want joint custody
as well as to those who have sole custody, in helping with a trained
and experienced family counselor. Helping parents work out their
disputes over cuatody and visitation in a constructive way, where

they agree, where they are the ones who make the decision by agreement
as opposeo to using the old adversary system, where they get 1into
court, and attack each other, and solve the problem, and try and solve
the problem that way.

HERBERT K/"LOW:

Now let"s look at the practicalities of this. I understand you hove
a couple of different kinds of joint custody. You have whot"s called
legal custody, and then you have physical custody.

ClJl WARE1

And then you have Joint Il«*al and physical. So basically there"s
three kinds of custody.

HERBERT KAPLOWiI

1 think 1°m gonna be sorry 1 asked..

ClJl WAKEt

That go through the court.

HERBERT KAPIjOWi

But certainly legal custody 1is whereas the law gives you your
certain rights, and, ai.d the physical custody ir where the child
lives froa time to tlae with each parent?



ClJlI WARE

Well, that"s a critical thing, though. I mean we can"t just gloss

over 1it, because 1in America, possession is 9/10"s of the law, and

you can have joint legal custody, but if you don"t have parents that
are learning to cooperate as parents, which 1is tricky. 1 mean here
you"re severing all your other relationships, financial, legal and
everything, ana yet, you“"re being asked to cement this one relationship
as parent; that"s tricky. But joint custody to me means that you are
going to share the decision-making on things that have to be done about
the children®s schools, religious training and all of that. And also,
if possible, 1if the geography makes it possible, you are also, going

to have that child spend meaningful time. It doesn"t mean to the
minute, as Judge King said, but meanir~ful time with both parents. Now
accomplishing that is not so easy when people are angry at each other,
in the real world, and so what was critical in California, which
probably will be a model hopefully, 1is that it"s saying that the
adversary situation is maybe not the best arena in which to help parents
come to the fact that they continue to be parents. So what is needed
is a neutral third party that, 1 a sense, represents the child in the
family, helping those parents, you know, get through that, and getting
down to the nitty gritty of how do we share these children.

JUDGE DONALD KING:

Legal versus physical custody of what that means 1it"s not spelled out
clearly in the law.

ClJlI WAREt

No.

JUDGE DONALD KING:

There®s no definition at the present time, and 1 think, for practical
purposes, legal custody refers to the decision-making factors affecting
the child both in terms of health care, education, religious training,
perhaps, that sort of thing...whereas, physical custody really means
more of the..

ClJl WAREt

The time-sharing.



JUDGE DONALD KING:

The time allotment of the child with each parent.

HERBERT KAPLOW;

But the question arises then, are you bumping the child back and
forth?

ClJlI WARE:

The ping pong syndrome, you know..

HERBERT KAPLOWt

I didn"t know I was that close.

ClJl WARE;
You were. The ping pong syndrome. It"s interesting now. You hove
to understand, eight years ago, when my former husband and 1 decided

that we felt that...

JUDGE DONALD KING:

They were reol pioneers.

ClJI WARET1

Well, we didn"t know what we were doing. We didn®"t know, number one,
we were doing Joint custody. People thought we were crazy, and they
raised this 1issue over and over. Your child won®"t know who, to whom
he belongs. But the answer to that really is that tho child doesn"t
belong, the child has really, what 1 think 1is a civil right of access
to both parents. So that the ping pong syndrome 1is a problem if the
tlme>sharing arrangement 1isn"t appropriate to a child"s age and stage.
I"ve been asked this for eight years, and my child #*-rtcd in thfa
when he was around two. Well, at that point, whatever sharing
arrangesM*nt we had, wouldn®t have been appropriate for when bo"s ten
now .

(HORE)



CIJI WARE:  (CONT)

When he was two for instance, at that time, he was sort of home-based
with me, but he saw his father two or three times a week, and he
slept at my house every night. That was a fairly appropriate plan
for a two year old. Now that he"s a 10 years old, he spends Monday
and Tuesday with me, Wednesday and Thursday with his dad and we
alternate weekends so that we have chunks of five days. Now that
sounds like ping pong, but if you ask my child, you know, where do
you live, he says | live with my mom and my dad. And if you say, Iis
it complicated, he"ll say, you know, 1it"s not confusing, it is
complicated, but it"s not confusing.

HERBERT KAPLOW:

Well, 1is it better?

ClJI WARE:
In the real world....is it better that a child 1is amputated from one
of his parents. I don"t think that"s better. In the best of all

possible worlds, for him, it would have been better if we"d stayed
together. We didn"t do that. So what are the alternatives? The
alternatives you know, 1 really feel that joint custody parents have
come to grips with the reality and for the children, they would
rather put up with some of the inconvenience of losing both bags and
soccer Dalis 1in order to have contact with both parents. And Tt is
a trade off. It"6 a trade off we were willing to make.

JUDGE DONALD KING:

Well, 1 think also, that you have to look 1in these cases, not only
at the parents, but at the children. We don"t have much information
about this. There®"s been very little research done on it. What
little research has been done indicates that you can have Joint

custody parents and not hove Joint custody children. That there
are some children, probably a minority 1in numbers...who can™t make
the adjustment of living in two homes. They need one home, one

bedroom, one set of toys and so on...not that they don"t love their
other parent, they just can"t take that kind of movement. We know that
this 1is more of a problem with really young children, end we also

know when you get to teenagers, especially upper teenagers...

ClJl WAREt

It goes the other woy.



JUDGE DONALD KING: ,

They probably don®"t wanna spend any time with either parent. They

just wanna be with their friends. So you have to look at the total
situation. My feeling is that even 1if it only works for a short

period of tine, a two or three year period, 1it"s beneficial for the
child because that time frame, following the break-up of the marriage,
i8 the most dramatic to the children, and the time during which they"ll
either recover from the trauma of their parents or they won"t.

HERBERT KAPLOW;

Judge, did you not, as a judge have the power before this was enacted
a couple of years ago, here Tn California to in effect, award Joint
custody?

JUDGE KINGt

It depended on whether or not you were a strict constructionist or

not. I believe that 1 did not because the statute only apoke 1in terms
of sole custody in California. There had been a number of efforts

to add to joint custody before and the legislature had constantly
turned them down. There were some judges in the state who felt that
since the statute did not preclude joint custody, that they could award
Joint cuatody. But the enactment of the statute was important as |
said, for two reasons, not Just because It specifically aays, you can
have Joint custody, but also because it stated this public policy of
the child®"s right, and I think In our society today probably the
children are the most underrepresented of anv segment of society. And
now we have a statute which gives them a right of access to both parents

HERBERT KAPLOW.

Well, this seeias to pivot on the question of the parent getting over
their ini ial bitterness to each other and becoming "reasonable",
which 1Is the saaw standard you could set up for the sole custody
pheonomen.. which prevailed up to now. 1 mean I( you can be reasonable
now, why couldn"t you be reasonable then and make It work? Why do

you need this?

ClJl WAKEi

Well, 1 think you need It because 1 think there has been an assumption

that children belong to one parent or the other. And that the adversary

system has pitted parents, one parent against the other, winners and
losers.
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HERBERT KAPLOWt

Well, 1 mean, 1in order to make this thing wo*-k, you hctve two people
acting reasonable.

ClJI WARE:
Well, 1 don"t agree with that completely. I think, first of all it"s
much, much better. I mean obviously it Is much better if parents are

going to cooperate but in...

JUDGE DONALD KING:

Also, there are a lot of parents at the time of the divorce who are
acting reasonably. I mean, 1it"s a myth to think they®re all battling.
There are a lot of people who just come to a conclusion their marriage
Is not working out, and they should go their own way.

ClJl WAREt

But | was Just going to say forthose who are notgetting along, and
in fact rhey don"t like each other at all, which, you know, | think
It's often also certainly prevalent. IT they were Intervened at a

point, 1instead of having and getting into the legal adversary system,
and having everything escalate, and you realize 1 might lose my child,
and the whole ball game eoes upabout 29 degreea, if it was the law
and the premised, that alright, you"re both going to survive this.
The child does have a right to both of you, 1* that wero the premises
that we were starting out with, 1 think It woo"d cool down a lot of
the unreasonableness. But even If parents are having a hard time,
and many do with the separation and loss and a feeling of grief and
failure because the marriage failed, that they can still perceive as
parents-in-common, and separate out that role as parents, and still
perhaps not even like each other.

HERBERT KAPLOW:

I didn"t know you couldn®t do that before you had thia legislation. *

JIPCE DOHALD K INGi

He:b, the other thing the other thing, though, that you have to
understand la that at the Boasnt of divorce people are In a terrible
emotional state. Some people say they"re the criminal term of
«J»1"i«bed capacity really applies to people who are at the tlme of
of the breakup and their whole life, perhaps, they feel, 1Is going.
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JUDGE DONALD KINCt

And they aren"t thinking rationally, and they aren"t dealing with
things rationally, and there®s a lot of upset. The legal process
with 1its adversary system, tends to accentuate this upset, and

what we"re trying to do with the new law, especially the mandatory
mediation law where we require that we will not allow them to come
into a court, with a hearing on custody of visitiation until they
have gone through a mediation process and with the help of a family
counselor attempted to come up With their own answer...

HERBERT KAPLOW;

In fact, a cooling-off period...

JUDGE DONALD KING:

With respect to the child. Well...

HERBERT KAPIOW:

With a mediator.

JUDGE DONALD KINC:

It gets people to understand they don"t have to fight. A lot of
people believe that they have to fight with the otner parent. That
that"s what"s natural. And they can fight over other things, but
what we try to do through this process 1is to set them to understand
that they®"re still gonna be parents when the light is over.

HERBERT KAPLOW»

As 1 understand it, the basic questions that have hoen raised about
this-and as you pointed out, really the verdict 1is not 1in on the
success or failure of Joint custody one, 1is that the laws are
unnecessary, that you Judges already have the power, in effect, to
order Joint custody.

JUDGE DONALD KING.

I don"t agree with that at all.
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HERBERT KAPLOW:

Okay.

ClJl WARE:

No. And 1"ve been around the country on this.

HERBERT KAPLOW:

Also, that it encourages judges to take this as an easy way out.

JUDGE DONALD KING;

I don"t think that"s accurate either, because you see what we should
be doing, Herb, the judges have nothing to do with this, or should
have nothing to do with it. We have in my court in S.an Francisco, in
the first eight months of 1981, we"ve had one contested hearing on

custody of visitation. All the rest have been resolved by helping
the parents reach agreements as to what®"s best for their children.

HERBERT KAPLOW:

What about as a way out.

JUDGE DONALD KING:

And that"s what wc should be doing.

HERBERT KAPLOWi

Parent. Maybe 1it"s a cop-out for somebody who would like to get rid
of their child half the time.

ClJlI WAREt

Well, that may be true, but 1 really think that"s the minority. 1

think most parents are caring parents. Most parents want to do the
right thing. Most parents are terribly guilty and feel they perhaps
have failed on their religious beliefs, their moral beliefs. 1 think

moat parents are In a state of real pain when they go through this.
certainly remember how 1 felt about It.*

(MURE.



CIJI WARE:  (CONT)

But the law was necessary, | think,"to state the principles that you
continue to be parents even though you®re not going to be spouses.
But what happens 1is that if you have a neutral third person who shows
you what tne options arc a lot of people don"t even realize that they
could cooperate on this level, that it wasn"t a kind of incest that,
you know, there 1is a sort of sense of incest if former spouses talk
to each other. And if there is an option, you don"t even know that.

JUDGE DONALD KING:

I think also this 1is an important point. Because at the time of the
divorce process, they"re in an adversary system except for this aspect
of it, and they have to understand that they can separate that out
because as there are future battles, they still have to separate those
aspects related to children to avoid entangling them in their conflict
over other matters.

HERBERT KAPLOW:

It is alleged by ”~ome critics of joint custody that in effect it
confuses the child, forces the child to endure split loyalties. That
it causes an atmoshere of instability and 1inconstancy.

JUDGE DONALD KING:

We have insufficient information to know whether that®"s true in what

number of children. In my mind, there"s no question theie are some
children where that will be true. Rut with the large majority it
simply will not. If.anything, it helps them with their Iloyalty

conflicts, bocauac they don®"t have to feel that they"re being traitors
to one parent 1if they enjoy their time with the other parent.

ClJI WAREt

Well, there ia a key to this, | think. I don"t th 11k that"Joint
custody alone is going to do Iit. 1 think, you know, Just the fact

that they®re going to say, well, and congratulations Hr. and Hra. King,
you are now Joint custodians. There has to be another element. And
that is the element that both parents see it is In their child"s
interest, thst they can soften the impact of the divorce by giving
those children permission to love the other parent. Now that may be
difficult at a time when you"ro angry. But 1if you can be shown that
when you Jlook down the long road, which we had to look at with a 2

year old, that the more you 1invest 1in a good relationship with the
other parent as a partner 1in this business, the better the payoffs will
be, not only for the child, heavens knows, down the road, but for even
the former parents.

(MORF))



CIJI WARE: (a.if)

I mean, who need3 to have misery and anger for 20 years?

JUDGE DONALD KING:

The~e are a lot of parents, under the old adversay system, who 5
years later, 10 years later, after the divorce, arc still fighting
the divorce. Whereas, 1in this system, what you®"re trying to do is

get people to understand you can fight now over the things you have
to fight about as part of the termination of your marriage.

ClJI WARE:

You can Tfight over money, you can fight over...

HERBERT KAPLOW:

You"re...you"re asking people to..to compartmentalize their minds 1in
an extraordinary way.

JUDGE DONALD KINCi

And there®"s no reason why it can"t be done...

ClJl WARE:

And they can do it.

JUDGE DONALD KIHCi

We know it «>rks, it"s working 1in a highly succeaaful way.

HERBERT KAPLOWI

l.et me ask you this now... there are other institutions involved in
this. 1"d be curious to know. Judge King and Hs. Ware, other

Institutions 1In our neighborhood, 1in our society, that ore concerned
about the family.

(MORE)



HERBERT KAPLOW: (CONT)

What do the churches, for instance you touched on the religious and
moral values of the parents who might feel that somehow theyve
violated them by divorce. How do they get into this? Or do they?

JUDGE DONALD KING:

Well, we find the church groups have been very supportive of this
concept, even with churches that do not believe in divorce.

HERBERT KAPLOW:

The Catholic Church, you®re talking about primarily.

JUDGE DONALD KiNG;

That"s right. Once they recognize that the parties arc going to go
though a legal nroccss that legally ends their marriago, they are very
supportive of this process because it does keep the family togethor.
Again, we"re not divorcing the family. The legal relationship of the
husband and wifc has ended, but there®s -_till a family there living

in two locations, a mother and a father and a child who iIn some fashion
is allocating his or her time with both parenis. This maintains a
family tic that is very beneficial for the children. And 1 think very
beneficial to each parent. And our experience has been that the

church gtoups are very supportive of tnis.

HERBERT KAPLOWt

Are they actually in the process someway?

JUDCE DONALD KINCi

In some of this mediation counseling, certainly some of it that is
longer term than the court staff has abilities to handle. We do
have agoncies, cooemnity resources, many of them church-related,
Catholic Social Service being one, who do assist us and provide some
of this counseling.

HERBERT KAPLOW:

What do they do?



JUDGE DONALD KING:

They actually meet with the parents, they do much of what we do,
except we. ..

ClJlI WARE:

Divorce counseling, really, 1in some...

JUDGE DONALD KING:

Well, 1it"s parenting, 1it"s parent counceling more. How you as the
parents of this child should relate to each other with regard to

the matters affecting that child. Our court process in San Francisco,
for example, we normally cannot see o family more than 5 or 6 times,
simply because of the workload we have. IT the problems of this
fmoily are such that perhaps they need to be working with a counselor
for 8 or 10 or 15 visits, we need to use a community rcsourco and

some of the church-related resources to fulfill that need.

ClJI WAREt

I"ve served on commissions and committees with a lot of Catholic and
Piotestant and Jewish family service counselors and that ki..d of
thing. But you were asking before about, you know, how does this
relate to the success of what happens after they eithet get joint
custody or they don*"t. And there was an interesting study that was
done in the west district of Los Angeles, there was a judge who

was fairly supportive of the concept of joint custody. And he
tracked about *50 cases plus over 18 months, about 9 months before
the Joint custody statute went Into effect and 9 months after.

What they found was in 16 Joint custody families, only 161 come back.
In the swards for sole custody, 31Z. It was almost twice. So that
those decisions where the parents had come out with some sort of
plan themselves, they could sticl with it, they could live by It,

it wasn"t imposed on them, they had soatething to say as to how their
family would be reorganized as a family.

JUDGE DONALD K 1rtCi

We found too, that 1if people make their own agreement, they work much

harder to keep at it. lts rather absurd for saawbody sitting In a
black robe to tell 2 parents what®"s best for their children, when
they know so...

ClJI WAREi

And who"s going to drive the car pool



JUDGE DONALD KING:

when they know so much more what®"s true. Now, to go back to your
other question about the religious, | wanted to mei.tion that the only
meaningful study about joint custody and the effects of joint custody
that"s going on 1in the country today is in San Francisco and 1is
sponsored by Jewish Family and Children Services. So the church
groups are very interested in this.

HERBERT KAPLOW:

Any findir”"s yet, tentative or otherwise?

JUDGE DONALD KING:

Yes, but it is too preliminary.

ClJ1 WAREt

Well, there were only 25 famil es in the first study, which is valid
but not big.

JUDGE DONALD KING:

Ard at the momc t, their study, which 1is just starting its third y ar,
has only dealt with people like Ciji who were swimming upstream, in

a sense. They have nad shared custody for 6 to 8 to 9 years long
before it was even thought of. We are now starting to refer some
people to them who are interested in starting joint custody. And so
they®"re now going to have an opportunity to compare people who didn"t
start * th tne same motivation and commitment toward it.

HERBERT KAPLOW:

Is there any evidence as to whether 1it"s good for tho children?

JUDGE DONALD *

The study that®"s being done by Dr. Susan Stcinm.in with Jewish Family
and Childron Services would seem to indicate that it is beneficial.

But it is too early to tell. From the feedback wc gee from most
parents, they feel it ia. We have to be sure the children feel the
same way. But generally speaking, it appears to b We really do

need more data.



